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SUMMARY 

Thé " ~c e' expan~ icn of air trucking operat ions in Europe 

h~s l.'i.lt ,~ straF'. on the traditional concept of air 

cakrier~3 Ji~~ility. 

Short-hé 1.;.-up and deli very services have gradua Il y 

givE'" 1.. {- more complex pattern of hubbing and 

su! )t· I.I~'" ,- 1 1 -" rt by road, possibly undertaken without 

con'.) __ .• ~ 'L',' .:3ignor of the goods. 

l n t ~'l e ab;'. " 'J f a set 0 fin ter n a t ion aIr -u les for 

multimodal transport, each segment is subject ta a scparatc 

legal regime. An evo] uti ve interpretation of the or ig Ina l 

Warsaw Convention, though, iits the newly developed bimodal 

operat ions prima facie into the sphere of air carrier' s 

liability. 

Problems of delay are dealt with using an elaborate model 

on the concept of time in the severai branches of transport 

law. The spectrum is completed by a discussion on the 

plurality of the parties involved in the entire process . 
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RESUME 

En Europe, l'expansion récente du transport par 170ie 

terrestre des marchandi ses a notamment eu pour effet 

d'obliger à la redéfinition du concept trdditionnel de la 

responsabili té du transporteur aérien. 

Les services courte distance de collecte et de livraison 

des produits ont progressivement eu recours à une structure 

complexe de centres et à des moyens de transports routiers 

de substitution, dont l'exploitation s'effectue parfois 

sans le consentement de l'expéditeur. 

En l'absence d'un ensemb le de règles internationales en 

ma t ière du transport par des moyens multiples, chaque 

segment de l'opération reste rég i par un ré J ime légal 

particulier. Une interprétation évolutive de la Convention 

de VarsoviE" permet cependant à prime abord d'inclure les 

opérat ions de moyen double dans la sphère de la 

responsabili té du transporteur aérien. 

Les problèmes de retard sont traités à partir d'un modèle 

découlant du concept de temps, tel que défini et développé 

dans des différentes branches du droit de transport. 

L'analyse est complétée par une discussion sur la pluralité 

des parties impliquées dans tout le processus. 
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1. INTRODUCTION 

---------------

1. Recent Developments in Bi.moda1 Air-Land Transport 

Ai r fr e ight has t r a'~ it iona lly been cons ide red the stepchild 

of aviatjon industry, moving in the shadow of pdssenger 

traffic. 1 With the changing management and marketing 

techniques, t.his init.ially minor by-product in the airlines' 

home ma rket s has become a fas t grow j ng r"3venue source for 

airlinp.s, which currently accounts for 15 to 20 percent of 

t_hejr t-otal revenues on average. 2 This evolution, however, did 

not run on wheels. 

Airlinp. policies over the past decades constantly vacillated 

betwecn acquiring and dispos ing of ali-cargo aircraft . 

Eventua ily OflP. est imated that- with the exception of certain 

routes where f rej ght demand exceeds the capacity which can be 

(lccomoda t ed on pas senger f light s - the operation 0 f dedicated 

ali-cargo aircréift seemed hardly profitable, particularly in 

v iew of the increasing aviat. ion fuel costs. During the 

recession, airlines gradually wHhdrew ali-cargo aircraft 

from their fleet and concen'crated on filling up the enlarged 

capacity of "combi" (passenger/cargo) wide-body aircraft. 3 

As an appar0nt resu it of the lack of interest shown by the 

ma j 0 rai r lin es, vertically integrated express carriers 

conquered the intra-European air freight market by offering 

time-defined door-to-door services, irrespective of the 

1 VIDELA ESCALADA, F., N., "Aeronautical 
Alphen aan den Rijn, ] 979, 390; TAPNER, 
Company Ltd., London, 1967, 128. 

Law", Si jthoff & Noordhoff, 
H., "Air Cargo", Casel1 & 

~ "Air Fr:eight", Backgrounder, IATA, Geneva, gva 8210; MAGDELÉNAT, J.­
L., "Le fret aérien", Annals of Air and Space Law, 1976, Vol. l, 97. 

3 ROBINSON, J., 
DORRESTEIN, T., 
Willink, Zwolle, 

"Intermodality", Air Cargo Magazine, October 1982, 24; 
H., "Recht V.3I1 het Internationale Wegvervoer", Tjeenk 
197 7 , 7-10. 

4 
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transport modes involved. 4 Thest' intC'qra.tl'rs h,iVl' dt"'\.'l')('pl'd 

networks of srnall freighler night hubs a.nd dL'dil'dtl'd t Itlck 

line haulage which provide a qre,llcr range of ~,erviCl' 0pt ion:, 

at competitive priee s. To their crpdiL, r,lt hp 1 

hornogeneous needs of the p3sseng(:'>rs have becomt' Cll',l!) \' 

separatE:.d from those of the air cargo sh ippers. 5 

The airlines for thelr pa rt ha Vl' () 1\ t Il l' 

intercontinental air cargo market. Sornc' ma jar dill irH'!, Il,IVl' 

resorted to expedited truck services as ,1 pt irnl) rnPdn!; t l) 

obtain more po i nt s of pick -up and de] i very il nd t Cl ('Xpiî nd 

their liner transport, linking up w~th routc's when' 1 tH'Y do 

not offer an air product. The surface network~) also providp a 

welcome alternative to shorthi1ul ajr traffie bplWCt-n 

congestedandexpenslve airports. l';iven the lLmitl,(1 C':lpd{'ity 

o f air c r a f t se r vin gap art i cul arr () 1] t c', (; () n :; i ci t' r cl t \ ] (' d i r 

freight tonnages éire trur;ked t hroughout 

countries. Special feeder trucks carry cun!)() J iddt !'d g(){)d~; 

internationally in containers or pallpt:::; from wide drf'cl~) Ln 

the gateway airports for transport by léllge [1i.1~:j(>nq('r {JI 

freighter ai rcraft ta the rest of the wor Id. 6 

Co-ope ration bet ween va r i01ls mode s of t ransport é3~J ~-; llch l' " ., 

obviously not a new phenomenon. The movemeIlt of air ca rgo, <I!; 

indica ted by the tf'rms door-to-door carr i dge dnd 1 (Jt il j 

transportation service, is essentially bimadi11. Trllckinq, il!; 

4 PARIKH, A., N., et al., "Sec" i ces Availabl F~- Frf; i ght Fn rwa rdl! r ' ri 

Views", unpubl ished, Interna tional Symposi um rrA i r Frei qht lor Prul i t ", 

Internati.onal Chamber of Commerce, Heathrow, 1987, 1-13; "Airl1[)(' 
Freight under Air Waybill", l1npub11'3h(~d, T'rlangl(! MeHIa qernr!nt ~)(~rvicr::l, 

Buckinghamshi re (Uni ted Kingdorn), 1990, ')-6 

5 SMITH, P., S "A~r FrpiqhL Operation':., Markctinq and [':conomic:J", 
Faber & Faber Lt'l, London, l(J/~, 188. 

6 PELLON RIVERO, R., "El Transporte Multimoddl Internacionill de 
Mercancias", XIV Jornadas iberoamericanas de derecho aerontwtico y dol 
espacio de la aviaci6n c.:omercial, InsUtuto peruano de [)(!rr!ch0 
Aerospacial, Lima, 1984, 88. 
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an independent and flexible means of transport, allows better 

control and total dedication. It enables to di=ectly bridge 

the physical gap between demand and supply at both ends of 

the air leg. However, the multimodality was initially 

confincd to the bhort haul pick-up and delivery of airborne 

cargo to and from airports. The nodes in transport networks­

such as harbours, rai lway stations and airport terminals­

'1ere viewed as "assembly and break of bulk" points, marking 

the end of one transport link and the beginning of another. 

Thi s un imoda l approach and the emphas i s on the "terminus" 

(rather than nexus) function of nodes gradually eroded two 

decades ago with the ever growing intermodal connections. 7 

Studies show that today between thirty to eighty percent of 

aIl European intercontinental air cargo is internationally 

trucked at sorne point in its transit. 8 Ancicipating the 1993 

deregu]ation and harmolJisation within the European Community, 

carriers have thus de facto spread their wings over a new 

"domestic" air cargo market. 

2. Implications on Private International Air Law: a 

Caleidoscope of Colliding Scopes 

In a eomparatively short period of time, the new air/road 

alliance has become a way to accommodate high-grade 

distribution needs. Reshaping the essence of the air cargo 

product, ma jor airlines now often schedule their surface 

movemcnts pretty mueh like air transport, fully fledged with 

a four digits flight number and an air waybill eovering the 

transit from the very origin ta the final destination. 9 

7 HAYUTH, Y., "Intermodality: Concept and Practice", Lloyd's of London 
Press Ltd., London, 1987, 8. 

8 "Airline Freight under Air Waybill If, op. cit. (note 4), 14 . 

9 "Airline Freight under Air Waybill", op.dt. (note 4),17; DE JUGLARD, 
M., DU PONTAVICE, E., DUTHEIL DE LA ROCHERE, J., MILLER, G., M., "Traité 

6 



• 

• 

Against these operational innovations, which have l3k~n place 

on a musts and needs basis, the lagging internation31 Ipgdl 

framework appea r S increa s ing l y anachron i st ie. A somet im(' s 

blurred patchwork of various rule~, modelled on the prOpl't 

economic structure and ration~le ot pach undcrlyinq 

transportat ion mode, regulat e s indi vidua l port ions of t hc' 

journey.l0 The most critical legal issues are presently lhe 

application of dangerous goods regulations and carrier 

liability rules. 

The following analysis is about how this rather unstructured 

expansion of the "flying Lrucks" prlt'nomenon i:::; Ùl~d1L will! ln 

private international air law and more specifically in the 

so-called Warsaw system. 11 The vital question when the pcriod 

of the air carrier's liability for cargo begins and whcn il 

ends, is one of the most controversial issues in pdvat.e air 

law. Coincidentally, the weak links in the air tran::jport 

chain- i. e. where air cargo shipments appcar mosl prone tü 

damage and delay- are situated at the brink of the Warsaw 

de Droit Aérien", 
jurisprudence, Paris, 

Tome l, Libraire 
1989, 1072. 

générale de droit et de 

10 SASSOON, D., M., "Liability for the International Carriage of Goods 
by Sea, Land and Air: Sorne Comparisons", Journal of Maritime Law and 
Commerce, 1971-72, Vol. 3, 759. 

11 With respect to air cargo, the Warsaw system includes t.he original 
Warsaw Convention for the Unification of Certain Mules Relating tn the 
International Carriage by Air (October 12 ]929, 137 L.N.T.S. Il), the 
amending The Hague Protocol (September 28 1955, 478 U.N.'!' S. 371, rCAO 
Doc. 7632) and the Montréal Protocol 4 ( S8plernber 2'-) 1975, ICAO Doc. 
9148) together with the implementing Guadalajara ConvenU on (Sepl'~mb("!r 

18 1961, 500 U.N.T.S. 31, ICAO Doc. 8181); 
see "International Transport Treaties", Kluw(~r Law and TaxaLjon 
Publishers, Deventer-Boston, supplemented, III, 1 etseq.; MATTE, N., M., 
"Treatise on Air-AeronauLical Law", ICASL, Montréal, 1981, 706 et3eq. 
See also (crltical summaries): DIEDERIKS-VERSCHOOR, J., Il., "An 
Introduction ta Air Law", Kluwer, Deventer, 198'-), 4'-)-81, CIIEN(j, B., 
"Sixt y Years of the Warsaw Convention. Aj rI lue Liabil ity at t.hf'~ 

Crossroads (Part I) ", Zeitschrift [ur Luft·· und Weltraumrecht, 1<189, 
Vol. 38, '319-344; MILDE, M , "ICAO Work on the rnOdc.rnl7iJtl f )n ()[ the 
Warsaw System", Air Law, 1989, Vol. XIV, 193-207; DE JUGL.APD, M., DU 
PONTAVICE, E., DUTHEIL DE LA ROCHERE, J., MILLER, G , M., op. ci t. (note 
9),941-965. 

, 

7 
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system, prior or posterior to the air segment. Except for air 

disasters, damage during flights is primarily confined to 

live animaIs and temperature-sensitive shipments. 12 

The counterpart of the Warsaw system for cross-border road 

transport in Europe is the 1956 Geneva ConventJon on the 

International Carriage of Goods by Road (CMR), 13 which is 

likely ta play a principal role in view of the small land 

area and the extensive international road links on the 

continent. In pract ice, most air carriers tend to guarantee 

the quite generous Warsaw limits for trucking as part of the 

service to lhei r customers, although theoretically the CMR 

plovisions would apply.14 The Warsaw Convention itself, 

following Articles 18~3 and 31, divides the air/road 

interface into two broad categories: one where the surface 

transport is performed for the purpose of loading, delivery 

or transshipment, and another for the remainder of combined 

transports. Considering the different frames of these 

provisions on lhe applicability of the Warsaw system, it will 

be essential to know when the surface segment is considered 

to be incidental ta air carriage. 

The concept of transportation time is 

respect to claims for delay, although 

carrier's liability, rather than 

applicability. A bird's-eye view 

further discussed with 

it is an aspect of the 

an element of Iegal 

is aiso taken a t the 

plurality of parties on both sides of the contract, yet 

another typical factor in transportation law that is 

12 DU PERRON, A., E., "Aansprakeiijkheid van de luchtvervoerder voor 
goederen", VAN BAKELEN, F., A., "Teksten van de op 27 maart 1985 te 
Groningen gehouden studiedag", Uitgaven Vakgroep Handeisrecht R. U. G. , 
unpubiished, 1985, 67. 

13 Convention relative au contrat de transport international de 
marchandises par route, CMR 399 U.N.T.S., 210; "International Transport 
Trea t i es", Ki uwer Law and Taxat ion Pubiishers, Deventer-Boston, 
suppiemented, IV, 1 etseq.; DONALD, A., E., "The CMR", Derek Beattie 
Publishing, London, 1981, 116-134 . 

14 LEGREZ, F., "Shouid the new Convention on Internationni Intermodal 
Transport be ratified?", ITA Bulletin, October 1980, No. 36/27, 846. 

8 
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intertwined with the carrier's liability. The study sets off 

with a short digression upon containerization and the 1980 

Geneva Convention on Multimoda:i. Transport. This may seem 

purely academic, since this instrument is not lik~ly pv~r le 

come into force, but it does render some interestinq 

perspectives for the ~ tent of intermodal movements linkcd to 

air transport and for discussions later on. 

If a study is characterized by what it do€:sn 't say, thcn a 

long list should be added to this int roduct ion, s incC' the 

selected items do not make up a fu Il rev iew det éi il i ng L IH' 

realm of rules and decisions pertaining the carrlage of carqo 

by air. Even this restricted analysis does not appear immurH' 

to possible criticism, since it goes further lhc1n d merl' 

description of standpoints that can be found j n comment sand 

jurisprudence. It often comprises a normative element, a 

purposeful choice madp. between several valid theor Les put 

forward as an appropriate tooi to solve legal problem~) in 

bimodal air/road transportation. 

The entire issue does not only stay evergreen when Montréal 

Protocol 4 on air cargo will have come into force, but ils 

overall importance will even ;ncrease. The original concept 

relating to the period of carrier' s liability will remain 

unchanged. 15 However, the principle of strict liabiJ ity wilh 

set defences and unbreakable limits in the new air law regime 

will differ fundamentally from the presumed [aull liabilily 

of the CMR and many domestic legislations. 

9 

15 EHLERS, P., N., "Montrealer Protokolle Nr. 3 und 4, Warschauer 
Haftungssystem und neuere Rechtsentwicklung", Schriften zum Luft- und 
Weltraumrecht, Carl Heymans Verlag KG, Koln, VII, 81-108; FITZGERALD, 
G., F., "The Four Mont real Protocols to Amend the Warsaw Conventi on 
Regime Governing International Carriage by Ai r", JournfJl of Ai r I,aw ,"wd 
Commerce, 1976, Vol. 42, 273-350. 
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II. CONTAINERIZATION AND THE MULTIMODAL 
10 

TRANSPORT 

CONVENTION 

------------------------------------------------------

1. Background: Containerization and Standardization 

In the 19508 and the early 1960s, the maritime sector was 

plagued by an lncreased demand of international trade coming 

up against an older fleet of conventional general cargo 

vessels and inefficient, heavily congested port facilities. 

While the shipping industry itself had passed several 

milestoncs 11ke the introduction of motorized ships and iron 

hu Ils, there had been harldy any advance in the methods of 

cargo handling. As in earlier centuries, goods were dealt 

with manuéilly or by crude mechanical means, loading them in 

bulk or sometimes in packaged, baled or crated units of 

general cargo. 16 

A drast ic innovat ion of the transport system, which was 

improve the turnaround of shlps, took place during the 1960s 

and 1970s. The technological cornerstone in the unitization 

of cargo was the use of containers, structural units forming 

an integral rigid shell enabling the consolidated handling of 

a number of heterogeneous individual packages as a single 

item. 17 They produce a higher load density, require a minimum 

of manpower in stowing and handling, and they offer better 

protection against bad weather conditions, pilferage, and 

damage. IR Lower rates for shipper-loaded units make that 

traffic handling costs are inversely proportional to the 

degree of containerization by the shipper. Last but not 

16 HAYUTH, V 
L • , op.dt. (note 7), 1 and 13-14. 

17 TANEJA, N., K., "The U.S. Air Freight Industry", Lexington Book::., 
Toronto, 1979, 185 . 

18 SCHRIER, N., "How to eut international air cargo costs", Canadian 
Transportation and Distribution Management, November 1987, 71-76. 
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least, 
1 t 

the movemen t of gOùds in a s ing le conta int.:"r has 

allowed the development of tLue intermodal transport syst~ms. 

Because of the aforesaid advantages, containerization has 

become the dominant way of unitized transport in 

international ocean-borne trade. 

Standardization, in connection with containerization, is 

essential for the smooth functioning of the world's fr~iqht 

system. The International Standardization OrganLzat ion (ISO) 

approved uniform dimensions to permit the carriagp of s0v~ra] 

parts of cargo in major 

transport modes. 19 A lot of 

are built according to the 

units of the same" form 

non-ISO-si7p cont ,1 i n(~rs, 

proper cons j dera t i ()n~3 of 

for d 1 1 

hOW('Vl' r , 

!)llipper!:~ 

and carriers. Most importantly, the cnlire domp!:lic 

intermodal system of the United States lS non-compal ihll' with 

the international ISO container system, fdnce il lIS('C; ]onL.F~I~ 

(45 and 48 feet) and higher equipmcnl and double-nlack 

container trains. W 

The lack of worldwide standardization and interchanqe~hility 

has been a major obstacle for the expansion of the container 

program for air carriage, despitc of the combincd efforl!; of 

ISO, ATA and IATA. 21 There a re man i fest techn l ca 1 cl i f f e r<'ncf'~) 

between the devices used in aviation dnd the int .. rnal iunal 

system of sea -land intermoda l conta ine r:::, wh i ch aT e BxB Eec~l 

in cros s-sect ion and come in modu le S 0 f lOf ect up t 0 40 

feet. To achieve s tackabi li ty and overhead hand ling (u,;i ng 

ISO corner fittings), the latter have a heavy dut y strllcture 

19 DONATO, A., M., "Implicancias dei Transporte Mu1tjrnodal rj(} 

Mercaderias en el Transporte de Carga Aerea", XlV ./Qrnadas 
iberoamericanas de derecho aeronautico y del espac i 0 (je 1 r1 av i ae i 6n 
comercial, Instituto Peruano de Derer::rlo Aerospilciai, Lima, 1984,173-
174. 

20 HAYUTH, Y., op.cit. (note 7), 20 . 

21 SMITH, P., S., op.cit. (note 5), 200-203; DONATO, A., M., op.cit. 
(note 19), 173-4; TANEJA, N., K., op.cit. (note 17), 199. 
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ta support considerable 

the contajner. This 

1 2 
forces from bath inside and outside 

structure necessarily involves 

substantial tare weigth which, given the critical weight load 

limitations of even the largest and most modern aircraft, 

severely l imit'.> the economic feasib:.lity of moving goods 

packed in surface containers by air. 22 

Th~ development of a fully intermodal container with the same 

dimensions as the ones used in land and sea transport is 

troubled by the need of costly mêlterials with a high 

strength-to-wejght ratio in the aireraft industry. The shape 

and Lhe phy:,.;lcdl chardcteristics of containers used in 

pressurized and generally cylindrical airera ft require 

spec ia l handl i ng techn iques. The most widely used ai rcraft 

unit loading devices (ULDs) are the standard A type, carried 

on main deck. n These containers (or igloos using a structural 

shell secured to the pallet base) require dolly transporters 

and cannot be handled by a forklift. Special container 

development programmes subsequently led to the production of 

half-size lower deck units to reduce turnaround times, ramp 

congestion, and ground handling costs. Until the introduction 

of wide-body aircraft, air shippers could not take full 

advanLage of intermodal movements with jet aircraft sinee the 

surface container did not fit in the standard-body aireraft 

of the 8-707 and the DC-8 type. Shiprnents had to be 

(un) loaded into or out of the unit between the air segment 

and eaeh other segrnent. 24 

--------_ . 
..,~ 

L.<. ICAO Legal Committee, 24 th Session, Summary Report on the Work of 
the Legal Committee During its 24 th Session, pp. 15-63, ICAO Doc. 9271, 
LC /182/28 - 5 -7 9, 52. 

23 IATA Resolution 680, General Rules for the Use of Unit Load Deviees, 
Cargo Services Conference Resolutions Manual, IATA, Montréal, 1991, 86 . 

24 COOK, J., C., "International Air Cargo Strategy", Freight Press Ine., 
Philadelphia, Pennsylvania, 1983, 163 etseq .. 
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1 3 
In expectance of a commercial ultra-high-capacity aircraft,25 

only particular versions of the 8-747 are able to carry 

intermodal containers. Common main-deck swap bodies, 

measuring full-size lOx8x8 feet or 20x8x8 feet, pr oduce a 

common denominator for air-sea and air-land intermodal 

movements. The improvement of ground facilities for frcighL 

handling at many airports has further enhanced the use of 

intermodal containers. However, their sheer size implies Lhat 

they can only be useful for larger consignments ta the other 

end of the globe. Another hindrance for containeri7ation in 

the airfreight industry are the high backhaul costs of the 

containers, which are mostly owned or leased hy the air 

carrier. 26 

The concept of unitized cargo has raised a plethora of 

litigation in air law, which has traditionally focused on the 

air carriage of individual packages .27 For example, whpn a 

locked and sealed container is delivered at the terminal, the 

airline personnel cannot possibly count the numb('r of 

packages ins ide the conta ine r, nor ascerta in the ext e rné.ll 

condition thereof, the effectiveness of stowage or rhe 

adequacy of packaging. Such verifications are to be made by 

the cargo consolidator when completing his house air waybilJs 

(see infra) .28 

25 RUDOLPH, B., "will this Jumbo ever fly?", Time International, January 
25 1993, 36-37. 

26 NDUM, f'., N., "Economic and Legal Development on the Carriagc ot 
Gùods by Air", Institute of Air and Space Law, Montréal, 1982, The:'lis 
LL.M., 206; DONATO, A., M., op.cit. (note 19), 165-18qi TANEJA, N., R., 
op. cit. (note 17), 174. 

27 SASSOON, D., M., op.cit. (note 10), 766. 

28 TAPNER, H., op.cit. (note 1), 124 . 
Remark: In order to minimize overlaps, references to other parts of the 
thesis are unavoidable. 

'\ 
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Analogous to container traffic under the Hague-Visby rules 

for ocean shlppingN , the limits per Article 22 of the Warsaw 

Convention should be calculated on the basis of the weight of 

the affected goods wi thin the ULO only (insofar as they are 

mentioned separately on the master air waybill) .30 Where the 

air waybill does not specify in detail the contents of the 

container, the composite consignment must be treated as a 

singJe package. 11 

2. The Multimodal Transport Convention 

The deve]opment of international containerized carriage of 

100ds has givcn impetus ta the movement of cargo by several 

modes of transport under a single rate. Howeve r, the 

liability for such transport laid scattered over a variety of 

reqimes for each mode separately. 32 Oif ferent documents were 

used for a multitude of ocean shipping conferences and the 

other modes of surface transport. In order to facilitate the 

29 International Convention for the Unification of Certain Rules 
relating ta Bills of Lading (Brussels, 1924), 120 L.N.T.S. 157; amending 
Protocol (Bnlssels, 1968), Register of Texts of Conventions and Other 
Instruments concerning International Trade Law, II, UN Publications. 

30 Data Card Corp. et al. v. Air Express International Corp. et aL, 
Queen's 8ench (Commercial Court), March 28 1983, Lloyd's Law Reports, 
1983, Vol. II, 81-85. 

31 Ass. Mij Nieuw Rotterdam N.V. v. Seaboard World Ltd., 
Arrondissementsrechtbank te Haarlem, January Il 1983, VAN BAKELEN, F., 
A., and DIEDERIKS-VERSCHOOR, 1., H., "Compendium Jurisprudentie 
Luchtlecht", Tjeenk Willink, Zwolle, 1988, 152-6; European Transport 
Law, 1983, Vol. XVIII, 236-241; Air Law, 1983, Vol. VIII, 169-171. 
Article XI of the Hague Protocol specifies the case of partial 10S5 or 
damage, pointing out that the weight of "the package" concerned should 
be taken inlo account ta determine the amount ta which the carrier's 
liabi1ity be limlted. 
Following ALticle 7 of the Warsaw Convention, the carrier may diminish 
his commitmenls by requesting that several air waybills are made out for 
a consolidated shipment . 

32 SAMPAIO DE LACERDA, J., C., "The Intermodal Transport Contract", 
Annals of Air and Space Law, 1977, Vol. II, 170. 
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development of efficient multimodal services, a Confer~nce 

was held under the auspices of the United Conference on Trade 

and Development (UNCTAD) at Geneva. It H'sulted in tht."' 

adoption of the 1980 United Nations Convention on 

International Multimodal Transport of Goods (abbreviat~d "the 

MT Convention") .33 

The main purpose of this convention was to establish a 

liability regime applicable ta a new plJyer in the transport 

world, namely the multimodal transport operator (M'TO). 14 Tilt> 

MTO, acting as a principal with the consignor or the 

consignee, would undertake full responsibility for the 

international transport of goods by ullderlyinq cilrri er~~ of 

various transport modes on the basis of a single multimodal 

transportation contract. The MT Convention wa::, primZlrily 

meant for the international multimodal movements wilh a long 

maritime leg and using large, hpavy contc1jner~J.35 Tts 

redact ion and phi losophy wa s essent j al l Y schemed on the 

Hamburg Rules,36 which embodied the latest ev()luti()n~; in the 

field of international transport of goods by sea. Experts in 

air law, sitting in the back row as observers, had only a 

marginal influence on the process. 37 

33 TD/MT/CONF/16, Geneva Conference (1979-80) documents; UN Convention 
on International Multimodal Transport of Goods, Annals of Air and Space 
Law, 1981, Vol. VI, 657-691. 

34 FITZGERALD, G., F., "The United Nations Convention on lhe 
International Multimodal Transport of Goods", Annals of Air and Spacc 
Law, 1980, Vol. V, 51. 

35 FITZGERALD, G., F., "The Implicatiolls of the United Nationa 
Convention on International Multimodal Transport of Goon~ (Geneva 1980), 
for International Civil Aviation", Annals of Air and SprJce Law, 1982, 
Vol. VII, 41. 

36 United Nations Convention on the Carriage of Goods by Sea (Hamburg, 
1978), A/Conf. 89/13 . 

37 PELLON RIVERO, R., op.cit. (note 6), 66. 
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It i~ understandable that the coexistence of the MT 

Conven t ion wi th other mandat ory international instruments 

governing carriage by the underlying modes would be highly 

controversial. 38 Though the system of liability of the MTO, 

based on a presumed fault and with breakable limits, was not 

ab ovo bu t f ollowed f rom exist ing princip les, i t cut across 

the scope~ of underlying unimodal transport conventions. 39 

Articles and 31 of the Warsaw Convention imply that­

specifically in the case of combined ~arriage partly 

performed by air- its provisions must be observed with regard 

to the air segment. Any contractual deviation from those 

rules would be null and void. The most striking differences 

between the MT Convention and the Warsaw system (as with the 

CMR, see supra) concern the limits of liability, the periods 

of not ice, the l imi t at ion pe riod.:) of act ions and the 

jurisdiction of courts. 40 A myriad of discrepancies may thus 

affect recourse actions by the MTO against the carrier. When 

the strict liability regime of Montréal Protocol 4 enters 

into force, it will yet widen the gap with the MT 

Convention's system of presumed liability. 

In the heart of the controversy, basically two opposing views 

were presented as to the possible conflict between the MT 

Convention and the unimodal transport conventions. 41 

The sui generis or dual capacity approach implied that the MT 

Convent ion governed the cont ract ua l re lat ionship solely 

38 FITZGERALD, G., F., op.cit. (note 34), 75. 

39 GANTEN, R., "Das Ubereinkommen uber den internationalen kombinierten 
Guterverkehr- ein neuer Anlauf auch im Hinblick auf die 
Luftbeforderung?", zei tschrift fur Luft - und Wel traumrecht, 1975, Vol. 
24, 121. 

40 TD!B/AC 29, 32, United Nations Conference on Trade and Development 
(UNCTAD) Intergovernmental Preparatory Group documents; DONATO, A., M., 
op.cit. (note 19), 1984, 181-182 . 

41 ICAO Legal Committee, op. ci t. (note 22), 16-34; ICAO Doc 9096 LC/171-
2,31; FITZGERALD, G., F., op.cit. (note 35), 72-4. 
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between the MTO and the consignor or the consignee, which hact 

to be dist inguished from the transport cont ract s bet wec'n t tH' 

MTO and the subcontracting unimodal carriers .42 The MT 

contract would esteblish an entirely new type of leqc11 

position, different from combined carriage in the tradit iond1 

sense, as referred to in Article 31 of the Warsaw Convention. 

Since a participant in his capacity of M'TO dct<:'d as a 

dist inct lega l SUD ject and not a s a un lmoda l ca r rÎt' r, lhe 

conflict between the MT Convention and the Wac,(lw !>yslcm 

would be converted into a non-problem. 

The opposing view was that the sui generis approach was 

untenable and, consequently, that either the MT Copvent ion or 

the Warsaw system should prevail in case of incompdtib1f' 

provisions. Following Article 31 of the Warsaw convpnt.jon, 

The MTO would assume the mandatory obI igat ionE) of dfl ai r 

carrier because he procures the performance of, Înt:er alia, 

air transport. Another argumenl would ht:, thal the conc0 pt- ~3 of 

the MTO and the subcontracting air carrL~r coincide with 

respectively the contracting and the actual carri(~r withln 

the meaning of Article 1 of the Guadalajara conve'nt ion of 

1961 (see infra) .41 The liability of an MTO who makf~:" as a 

principal, arrangements for an air leg would thus be governed 

by the Warsaw system. 

The conflict between these approaches was not rcally overcnmc 

in the eventual MT Convention. Article 19 of thp MT 

Convention settles the problem of competing convcnt_ion~; 

partially by the introduction of a nctwork system fur 

localized damage, i.e. when it is known on which part iC1Jlar 

stage of the multimodal transport the loss or damage 

42 ICAO Legal Committee, op.cit. (note 22), 18 and 26-7. 

43 NAVEAU, J., "Combined Transport and th8 
Law, 1975, Vol. x, 727-728; FITZGERALD, 
Convention on Internationa~ Multimodal 
Discussion of the Operations of Pick-up 
Attention to the Air Mode", Air Law, 1982, 

Airline.,", El1ropean 'l'ransport 
G., F., "The United Nât_lon,'J 
Transport of Goods (1980)-

and Delivery with PRrticular 
Vol. VII, 205. 
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occurred. The limit of the MTO's liability for such 10ss or 

damage is determined by the applicable mandatory national or 

inte rna t iona 1 law, on] y where i t provides a higher 1 imi t of 

liability than the one specified in Article 18 of the MT 

Convention. The latter provision distinguishes the liability 

limi tations for loss or damage according te the transport 

modes involved. If the international multimodal transport 

includes any transport by sea or inland waterways, the 

compensat ion may not exceed 920 Special Drawing Rights 

(SDRs)« per shipping unit or 2.75 SDRs per kilogram of gross 

weiJhl Gf the goods lost or damaged, whichever i8 higher. For 

other c0mbincd surface and air transport the limit i8 8.33 

SDRs per kilogram, which is still far below the Warsaw limit 

of 17 SDRs (see infra). 

The strong opposition of air carriers against the MT 

Convention concerned aiso practical matters. IATA dnct several 

delegations dt th0 [CAO [arum pointed out that there was no 

~;u i tab le a l Le r na t i ve ta the exclus ion of the air mode from 

the scope of the MT Convention, would it not disturb the 

ex ist ing e f f ici en t ly run ai r / road ope rat ions. Internat ional 

air transport involves unique technical and economic 

characteristics 3uch as an intense mobilization of capital, 

extraordinar y energy expendi t ures, l imi ted vehicle s ize and 

use of advanc0d technology.45 Due to relatively hlgh operating 

costs, air freight often comprises high value items and 

urgent shipmenls which require a certain standard of service 

in terms of security, careful handling, speedy processing and 

packaging. 

Ta set a worldwide expedited distribution system, the 

airlines have tailored comprehensive and satisfactory 

44 The SDR currency unit was created by the First Amendrnent of the 
Arti cles of Agreement, International Monetary Fund, Article XXI s 2; 
WARD, L. , "The SDR in Transport Liability Conventions: Sorne 
Clarifications", Journal of Maritime Law and Commerce, 1981, l, 5 . 

45 ICAO Legal Committee, op.cit. (note 22), 52. 
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arrangements with the trucking mode with rcsppct to short-

haul pick-up, delivery and transshiprnent activities (i .c. 

trucking in the strict sense) .46 In addition, airports ar~ f~d 

by surface liner transport from a wide area "round hubs at 

the origin and destination of long distanc<.' aircraft rout es. 

Substitute transport is also performed by road in S1.t u,lt Ions 

in which air shipmeot i3 not imrnedjately aVcIi 1<1\)1p or wh<"T(' 

the use of a truck would speeci IIp the process (e.q. tü takp 

a d van t age 0 f rel a t ive l y 1l' S S - use d c II S t 0 rn S .i n' d ~) ) Th l' S p 

services are aIl offered and bi 1Ied purSllant t 0 l hl' ~:;dmp dit 

waybill cove r iog the ent ire jou rney and thcy d rc ~; uh jt'ct Lü 

the high limits of the WarSdW systE'm. 47 Thl! trllckinq 

arrangements remain essentially anci11ary lo the principal 

movement by air, as is shown hy the fact theit they involve 

air-eligible goods, intended and prepared [or di r shipment 

from the start. 

For reasons mentioned above, the combinat ion of air trannporL 

with other modes of surface transport (ra il, ship or bdrqc) 

appears to be "l negligible exception to date. The current 

containers for air cargo are normally not interchanq(!ablp 

with those used for surface transport. 

The introduction of the MT document- with numerous mandatory 

entries not required for the simplified documenLaLioll under 

the Warsaw system- appeared to be both unn('C(~,;:>dry and 

expensive. 48 The cost of handling and proces~jing con:,tÎtllle;, 

one 0 f the m 0 s t i rn po r tan t e con 0 mie f a c t () u; f () r t h (! cl i r 

freight indust ry. New requ l remen t r; wou ld turd(~n on- L l ne and 

interline carriage of air freight und~r Lhe existing 

standardized IATA air waybi11, which serve;:, a" a corn(!rstone 

46 LEGREZ, F., op.cit. (note 14), 845-847; DORRESTEIN, T., H., op.cit. 
(note 3), 10. 

47 Legal Committee, op. cit. (note 22), 56-57 . 

48 TD/M'r/CONF/NGO/4, ii; FITZGERALD, G., F., op.dt. (note 35), ')2 and 
60-1. 
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for the international services of nearly aIl airlines. 

Moreover, air waybills may be produced automatically by 

computerized systems, as weIl as by the traditional rnanual 

methods .49 This automated cargo documentation gives valid 

evidence of the cont ract of carriage, contains standard 

condi tions of contract and functions as a receipt for the 

parties. 

The negociability of the MT document would adversely affect 

the speed of air transport, thus raising insurance, inventory 

and stock costs. More warehouse facilities would be necessary 

in order to congest the goods while awaiting the acceptance 

by the holder of the negotiable document. 

When the initial proposaI of IATA- the total exclusion of air 

mode related transport from the scope of MT Convention- was 

not accepted, the Association defended its alternative fall­

back position. At least short-haul pick-up, delivery and 

transshipment operations carried out in the performance of an 

air transport contract should be excluded. To allay ::.he 

concerns voic~d by the airlines, a compromise was reached at 

the Geneva Conference to insert a second sentence in Article 

1 of the MT Convent ion, stat ing that purely incidental 

transport would not be considered as international multimodal 

transport.~ Though the exception is openly formulated for aIl 

modes, its language seems to coincide more or less with the 

terms Qf Article I8~3 of the Warsaw Convention. 

The MT Convention handily avoids the complex question of 

defining the somewhat imprecise concept of incidental 

operations in terms of areas around airports, leaving it up 

49 Preparatory works of Montréal Protocol 4: ICAO Legal Committee, 21st 
Session, Montreal, 3-22 October 1974, Vol. 1 Minutes, Montreal, 1976, 
Doc. 9131- LC/173-1, 8-20; EHLERS, P., N., op.cit. (note 15), 81-108; 
FITZGERALD, G., F., op.cit. (note 15), 282-301; SUNDBERG. W., F., "The 
Changing Law of Air Freight", Air Law, 1981, Vol. VI, 234-238 . 

50 FITZGERALD, G., F., op.dt. (note 43),205: ICAO Doc.9096-LC/171-2, 
Legal Committee, 19th Session, Montréal, May 22/June 2 1972, II, 40. 
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to national courts to decide on how limited the exclusion of 

these operations may be (see infra). The text does not 

explici t ly ment ion t ransshipment movements, but they could 

conceivably be interpreted as being covered by the exception. 

In addition to private-law liability aspects, the MT 

Convention deals with certain public-law matters such as the 

regulation and the control of multimodal transport and 

customs transit. This was part of a delicately balanced 

compromise between the developing states and market-cconomy 

states, reflected primarily in the preamble of the Convention 

and in one article thereof. 51 Given the overoptimistic 

objectives of the Convention and the numerous controversies, 

most commentators agree that th0 universal rules on 

multimodal transport may never come 

uniformity at international level is 

into force. Legal 

st i Il ach ieved by 

conventions for each segment of global or regi anal L ransport. 

On the other hand, the Convention has jnfluenced the 

legislation of several countries ,52 However, since there is 

onlya sectorial unification at international lovel, domestic 

multimodaJ le<:tislation can only apply when or igin and 

destination are in the same country. Theoretically, one r.ould 

imagine sorne kind of paramount clause to be mandatori 1 y 

inserted in con tract s of internationa l ca r ri age, but even 

then the domestic multimodal legislation would only be valid 

if it increases the carrier's liability based on prevailing 

sectorial international conventions. 

51 FITZGERALD, G., F., op.cit. (note 34),52-3 . 

52 PELLON RIVERO, R., op.cit. (note 6), 63. 
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Ill:. TRUCICING AIR CARGO: THE APPLICATION 01' TRI: 

MARSA" SYSTEM 

AlI legal regimes of transportation modes bas ically apply ta 

operations performed in their respective milieu: land, 

ri vers, sea and air. The Hague/Visby Rules on ocean transport 

(see supra) for example, apply from the time of loading on 

board the vessel ur.cil the time of discharge off the vessel. 

Consequently, the sea carrier may exclude or limit his 

liability for 1088 or damage of the goods being in his 

custody as long 

of loading and 

,'18 it relates to a period prior to the time 

after the time of discharge .53 Agreements 

generally state that the sea carrier receives and delivers 

the goods on the quay (under the ship 1 s tackle), which can be 

further spf'cified according to tr'" local usages of the 

part icular harbour. 

Under the Warsaw system, however, there is no straightforward 

tackle-to-tackle criterion. Article 1 of the Warsaw 

Convention in general states that the Convention applies to 

carriage by aircraft. Article 31 specifies this by providing 

that in case of combined carriage performed partly by another 

mode of carriage, the provisions of the Convention apply only 

ta the carriage by air. Neither of these provisions tend to 

define the per:iod of liability.54 The relevant Articles 18§2 

53 MARTINEZ CASIELLES, J., A., "Cargo Insurance Claims and Subrogation 
in International Law- a Comparative Study in Marine and Aviation", 
Thesis LL.M., Institute of Air and Space Law, Montreal, 19B5, ll4-115; 
VREEDE, !,'., G., "Diefstal van Luchtvracht, De Limiet Doorbroken?", De 
Beursbengel, maart 1986, 94-95; HADJIS, D., A., "Liabi~ity Limitation in 
the Cardage of Passengers and Goods by Air and Sea", Insti tute of Air 
and Space Law, unpublished, Thesis LLM., Montreal, 1958, ll5. 

54 DRION, H., "Limitation of Liabilities in International Air Law", 
Martinus Nijhoff, The Hague, 1954,82-3; KOLLER, I., "Die Haftung fur 
Sachschaden infolge vertragswidrigen Truckings im grenzuberschreitenden 
Luftfrachtverkehr", Zeitschrift fur Luft- und Weltraumrecht, 1989, Vol. 
38, 361. 
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and 18§3 do not confine the scope of the Convent ion to the 

period during which the goods are on board the airera ft . It 

extends to the period during which the goods are at the 

airport or any other place of landing, as long a s the carrier 

keeps legal control of them. Even transportat ion by other 

means of transport outside an airport performed for the 

purposes of loadins, deli very or transshipment a Le pr ima 

facie covered by the mandatory Warsaw system. 

The double standard is the result of a compromise betwecn the 

view of the British delegation at the Warsaw Conff'rcnce, 

namely that the period of the carrier 1 s liabil ity should 

begin when the goods enter the airport, and the approach of 

the French delegation, stat ing that the acceptance by the 

carrier for transportation is the correct moment of 

reference. The travaux préparatoires do not give a clear and 

indisputable indication of the respective importance of hoth 

criteria. It is safe to say, though, that the Lwo conditions 

are cumulat ive, each be ing a candi t i 0 sine qua non but- per se 

not sufficient to engage the liability of: the air carder. 

Renee, the mere presence of a consignment in the airport area 

does not make the Warsaw system appl icable. 55 

1. l'irst Criterion: " In Charqe" 

The goods have to be in charge of the carrier and the control 

hereof has to be exercised in specified places. The concept 

of "charge" in the meaning of Art icle 18~/2 0 f the Warsa w 

Convention originates f rom the essence of the dut y ta protect 

the goods against loss or damage. In view of the purpose of 

the Convention, the term "charge" should not be influenced 

by diverse concepts of domestic law like "possession" and 

55 MAGDELENAT, J.-L., "Air Cargo, Regulation and Claims", Butterworths (. 
Co. Ltd., Toronto, 1983, 83; Cour d'Appel de Paris, June 27 1969, 
Sprinks & Cie. v. Air France, Revue française de droi t aérien, 1969, 
405. 
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"custody" .56 On the contrary, in order to achieve uniform 

private air law at 

independent meaning 

systematic context 

international Ievel a distinctively 

should be de r i ved from the Iogic­

and the travaux préparatoires of the 

Convention. Looking at the spectrum of interpretations 

surrounding the mueh cornmented concept of wilfu1 misconduct 

in the unamended version of the War5aw Convention, for 

exampIe, the search for such an extranat ional description 

rnight not prove to be a 1 ight task .57 

From the sui generis concept "la garde" in the authentic 

French text it could be adequately understood that the air 

carrier is in charge of the goods when he can exercise actl1:tl 

cont rol over them to avoid 10S5 or damage .58 The easiest 

construction would be that the cargo must be physicaIIy 

possessed by the air carrier. But even this factual criterium 

does not appear decisive, as long as the carrier- by his 

behavior- has not expres sed a clear intent ion to take over 

56 DU PONTAVICE, E., "L'interprétation des conventions internationales 
portant loi uni forme dans les rapports internationaux", Annals of Air 
and Space Law, 1982, Vol. VII, 16; Bundesgerichtshof, October 27 1978, 
European Transport Law, 1979, Vol. XIV, 651-659.; Zeitschrift fur Luft­
und Weltraumrecht, 1980, Vol. 29, 61-66. 

57 With respect to air cargo, see (inter alia): SOLOMON, S., H., and 
GOLDMAN, S., E., "Recovery under the Warsaw Convention for loss of 
valuable air cargo", Lloyd' s Mari t:ime and Commercial Law Quarterly, 
1982, 453-462; CHENG, B., "Wilful Misconduct: from Warsaw to The Hague 
and from Brussels to paris", Annals of Air and Space Law, 1977, Vol. 
II, 55-99; CHAVEAU, P., "La faute inexcusable", Annals of Air and Space 
Law, 1979, Vol. IV, 3-9; SUNDBERG. W., F., op.cit. (note 49), 239-245; 
Schwei zerisches Bundesgericht, 11 July 1972, Zei tschrift fur Luft- und 
Weltraumrecht, 1973, Vol. 22, 129-138; bundesgerichtshof, February 16 
1979, Zeitschrift fur Luft- und Weltraumrecht, 1980, Vol. 29, 55-61; Air 
Law, 1981, Vol. VI, 97-100. 
In view of the varying intprpretations, the Hague Protocol replaced 
Article 25 by a new Article descr ihing more clearly when the Warsaw 
limits will not ar.-P1y. Comparison wi th version amended by the Protocol 
of The Hague: Swiss Bank Corp. v. Air Canada et al., Federal Court of 
Canada, Trial Division, October 22 1981, Annais of Air and Space Law, 
1982, Vol. VII, 533-538. 

58 Oberlandesgericht r'rankfurt, 21 May 1975, Zeitschrift fur Luft- und 
Weitraumrecht, 1975, Vol. 24, 218-221; Oberlandesgericht Frankfurt am 
Main, 10 January 1978, Zeitschrift fur Luft:- und Weltraumrecht:, 1978, 
Vol. 27, 215-217. 



• 

• 

25 
the goods under his responsibility (see infra). The carrier 

must have effective control over the goods in the true legal 

sense. 59 The circumstances of each case wi Il determine when 

the carrier actually takes over the goods. 

1.A. The Beqinning of the Period 

The period of liability of the air carrier does not 

necessarily begin when the contract of carriage i8 concluded, 

as shown by the air waybill following Article 11~1 of the 

Warsaw Convention. The argument that the air carrier did nol 

formally accept the goods is quite irrelevant to the period 

of liability. The crucial moment is the taking into charge, 

an informaI legal act by which the carrier accepts the goods 

for carriage. On the other hand, the document supplies prima 

facie evidence of receipt of the goods by the car rier in 

apparent good condition. This presumption- subject to proof 

of the cont~ary- applies even before the arriva] of the goods 

at the airport. 60 

Following Article 9 of the Warsaw Convention, the carrier 

shall not be entitled to invoke the provisions which exclude 

or limit his liability, if he accepts goods without having 

issued an air consignment note. A document does nol 

necessarily have to be signed before it may be ~3did to be 

"made out" according to the mean ing of Art lC le 9, 1 hough an 

air waybi Il which is not signed has less ev i d(~n t i a ry Vd lue. 

According to Article V of the Hague Protocol, the air waybill 

must be signed by the carrier before the loading on board the 

aircraft and not at the very acceptance of the goods. Thi s 

amendment reflects the rea~ity of door-to-door transportation 

by taking into account the unpractical situation of truck 

59 La Neuchateloise v. Deutsche Lufthansa 
Instance, Annals of Air and Space Law, 1986, 

A.G., Tribunal de 
Vol. XI, 377-383 . 

60MARTINEZ CASIELLES, J., A., op.cit. (note 53),171-173. 

F1.~mlère 
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drivers completing air waybiiis on the premises of the 

consignor. 61 

The time at which an air waybill is issued has further 

relevance a~ to the obligations of the air carrier and ta the 

proof of the apparent condüion of the goods at the moment 

they were accepted by the carrier.. An air waybill rarely 

contains an annotation stating that the cargo does not appear 

to be in good condition at the time of delivery for 

transport. In the absense of any remarks, quod plerumque fit, 

a clean air waybill has- by virtue of Article ll§2- prima 

facie evidentiary value as to the good apparent condition of 

the ca rgo. This proof does not pertain to the actual 

condition of the goods, unless it has been verified by the 

carrier and consignor, and such fact has been inserted in the 

air waybill. The document thus plays a key role in the 

presumption of the carrier's Iiability according ta Article 

18, where the consignee or consignor still has ta prove that 

the goods were not damaged when air transportation began. A 

statement as ta the apparent condition of the goods is not 

mandatory where the Hague Protocol applies. 

Finally, the fact that the consignor has not received a copy 

of the air waybill before the damaging incident can aiso be 

relevant with respect to the foreknowledge of its terms 

unless the same form of air waybill had frequently been used 

between the same carrier and shipper. 

The sole use of a special container ( like for the 

t ransportat ion of horses) made available by the air carrier, 

does not engage any liability under the Warsaw system, 

before the shipment has been handed over to his effective 

control in the airport area .62 

61 ICAO Legal Corrunittee, 9th Session, Rio de Janeiro, August 25-
September 121953, Minutes, Vol. l, Montreal 1954, Doc. 7450- LC/136, 
198-202i NDUM, F., N., op.cit. (note 26), 123 . 

62 Oberlandesgericht Nurnberg, May 29 1987, SCHMID, R., and BRAUTLACHT, 
A., "Ausgewahl te internationale Rechtsprechung zum Warschauer Abkorrunen 
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The air carrier is in charge of the goods once they dre 

delivered to him by the consignor's lorry and as soon as the 

air carrier begins their unloading with his special 

equipment, for instance by means of fork-lift trucks. 63 'l'he 

opening of the load door, the loose~ing of the blocks ot the 

pallets puts the air carrier in a position to take over the 

goods and the commencewent of the unloading expresses his 

readiness thereof. M 

High value cargo is often dri ven in an armoured van of a 

seeurity company, locked and guarded, into the warehouse of 

the carrier's ground handling agent. As long as the unloQding 

process has not begun, the eonsignment does not come into the 

charge of the carrier when the warehouse staff has no aetual 

control over it and no access to it. M 

Although the cargo may be 

by the consignor or 

lookcd after on board an aireraft 

the cons ignee- or by the] r 

representatives- (e.g. with live animaIs) it remains in 

charge of the carrier within the meaning of Art. 18 (2) .fi6 

in den Jahren 1980-1987, Teil II'', Zeitschrift fur Luft- und 
Weltraumrecht, 1988, Vol. 37, 23 and 184-186. 

63 Bundesgerichtshof, October 27 1978, European Transport Law, 1979, Vol. 
XIV, 651-659; Zeitschrift fur Luft- und Weltraumrccht, 1980, Vol. 29, 61-
66; DU PERRON, A., E., op. dt. (note 12), 68. 

64 Here a possible conflh:t may arise with the CMR, where it 13 
generally accepted that (unlloading operations are part of the truckcr's 
obligations. This follows a contrario from Article 1704,c CMR, which 
relieves the road carrier of his liability if the unloading i5 donc by 
the consignee or persons acting on his behalf. Thcse findings c~n be 
easily transposed to the situation where an air carrier takes over the 
goods. 

65 Swiss Bank Corp. et al. v. Brink's-Mat Ltd. et al., Queen's Bench 
Division (Commercial Court), November 14 1985, Lloyd's Law Reports, 
1986, Vol. II, 79-99. 

66 United International Stables Ltd. v. Pacifie Western Ai rlinr.~~:l Ltd., 
Brit:ish Columbia Supreme Court, March 261969, Dominion Law Reports, 
Third Series, 1969, Vol.5, 67-77; GOLDHIRSCH, L., B., "!'he Warsaw 
Convention Annotated: a Legal Handbook", Martinus Ni jhoff Publ i3hers, 
Dordrecht (The Netherlandsl, 1990, 70-1. 

" 
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However, the carrier may invoke contributory negligence, if 

applicable. 

1. B . Th. End of the period 

Most difficulties about the concept of goods being in the 

charge of the carrier pop up at the place of destination. 

Judicial opinions appear to be evenly divided between 

bas ically two views on the matter. 67 

Aceording to the first interpretation, the goods are in 

charge of the carrier from the moment they have been handed 

over ta him until they are finally put at the disposai of the 

persan entitled to delivery (see infra). This opinion, 

followed by a majority of the jurisprudence, is supported by 

the text of the Convention, that extends the period in order 

ta include the period during which the goods are at an 

airport or even beyond. 

The destruction of parcels because of an error committed by 

an airl ine whi le t ransferr ing them to the consignee, thus 

renders the former liable under the Warsaw system. 68 The mere 

fact tha t the merchandise wa s un loaded from the aireraft does 

not mean that the air transport has terminated. 

The goods are also considered ta be in custody of the carrier 

when they are still stored in his faeilities, even when the 

67 DRION, H., op. cit. (note 54), 83: Caisse Parisienne de Réescompte v. 
Air France, Revue française de droit aérien, 1955, 439; TOBOLEWSKI, A., 
"The Evol ut ion of the Provisions of t:he Warsaw Convention Relating to 
the Carriage of Cargo", Institute of Air and Space Law, Thesis LL.M., 
unpublished, Montreal, 1976, 58 etseq. 

68 Banque Libanaise v. SAS, Cour d'Appel de Paris, February 3 1977, 
Revue française de droit aérien, 1977,282: DIEDERIKS-VERSCHOOR, 1., H., 
op.ciL. (note 11),1-3,45-81 and 117-125,60-61; see also (post­
delivery destruction): Cour de Cassation de France, 5 July 1988; Queen's 
Diffusion Top 21 SRL v. Société des Transports Internationaux Nord 
Express Skandiatransports SA, European Transport La"", 1988, Vol. XXIII, 
734 -737: Nevelle R. Stud v. Trans Internationa Air1ines, US Court of 
Appeals, 9th Circuit, March 81984,18 Aviation Law Reports. 17.684. 
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consignee or his agent has declared previously that the q00ds 

arrived in good condition in order to obtain the documents 

for customs clearance. 69 

The second view, based on the ordinary meaning of words, is 

that the goods must be deemed in the charge of lhe carrier 

until they lawfully leave his custody. 70 There are indeed 

situations where the air carrier cannot supervise the cargo 

or choose the entities or persons with whom he has to co­

operate. Article 14 of the MT Convention states that the 

operator is no longer in charge of the goods when he' has 

handed them over to an authority or other third party to whom 

the goods have to be ent rusted pursuant 

regulations of the destination. The concept 

becomes double-edged, extending the period 

to the locdl 

of charge thus 

o( liability 

beyond the air transport sensu lato (see infra, pick-up and 

delivery) or shrinking it to a time before delivery to the 

consignee. 

The discussion becomes crucial in the quite cornmon situation 

where goods are lost or damaged after having been delivered 

by the carrier to the customs authorities at t_he airport of 

destination, and stored in a warehouse pending clearance on 

behalf of the consignee. 

The first construction attaches prima facie liability to the 

carrier pursuant to Article 18 of the Warsaw Convent ion. The 

second construction renders the Convent ion inoperat ive, as 

soon as the goods are legally handed over ta someone else' s 

control, and leaves the determination of a possible liability 

69 SCHMID, R., and BRAUTLACHT, A., op.dt. (note 62),23; Cour de 
Cassation (France), October 15 1968, Gaz.Pal., 1969, l, 105; DE JUGT.ARD, 
M., DU PONTAVICE, E., DUTHEIL DE LA ROCHERE, J., MILLER, G., M., op. ci t. 
(note 9), 1183-1184 . 

70 MAGDELENAT, J.-L., op.cit. (note 55), 81. 
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to the relevant national law. 71 The carrier himself 

consequently would be entitled to invoke the limitation 

provided in Art icle 22, only to the extent that limitation 

would have been made part of the contract and that the clause 

wouJd be held valid by the applicable national law. This view 

is expressed in Clause 8.2.2 of the rATA Conditions of 

Carriage for Cargo,72 which specifies that delivery occurs 

when the carrier turned the goods over to customs. 

Similarly, goods which are in private bonded storage after 

arrival- the sealing and opening of which must be done with 

the assistance of another company and the customs 

author i t ies- would not be in the carr ier 1 scare. 73 

In practice, 

consistent 

however, the 

with either 

car r ier may be held not 

con3t ruct ion. 74 The 

liable 

second 

interpretation relieves the carrier anyway from liability 

with respect to goods which cease to be under his control. 

According to the first interpretation, a carrier who is 

objectively reponsible for consignments while they are under 

the control of the customs authorities, may succeed in 

establishing a ùefence under Articles 20 and 21 exclucting him 

from any liability. In most cases the air carriers cannat 

possibly take the necessary measures in order to avoid any 

damages, because public authorities act independently.75 This 

71 SCHONER, D., "Die internationale Rechtsprechung zum Warschauer 
Abkommen in den Jahren 1974 bis 1976, Teil II'', Zeitschrift fur Luft­
und Weltraumrecht, 1978, Vol. 27, 156-157. 

72 IATA Recommended Practice 160 1, Cargo Services Conference 
Resolutions Manual, TATA, Montréal, 1991, 140-147. 

73 Hermes Assurance Company v. PANAM, Court of Appeal of Buenos Aires, 
June 7 1973, Novum Forum, 1975, V-VI, 121; DIEDERIKS-VERSCHOOR, I., H., 
op.cit. (note 11), 60. 

74 MILLER, A. , J., International carriage of cargo by air, Institute of 
Air and Space Law (thesis LLM), Montréal, 1972, 75. 

75 Favre v. Sabena, US Aviation Reports, 1950,392. 
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would be different when a private customs clearing company 

acts as a representative of the airline. 

When the new regime of Montréal Protocol 4 cornes into force, 

it will substitute presumed fault liability for strict 

liability (except for cases of delay), thus excluciinq the 

"aIl necessary measures defence". One of the four grouncis on 

which the carrier may wdive his liability, listcd in Article 

18§3, includes acts of public authorities carried out in 

connection with entry, exit or transit OL cargo. As far as 

this refers to regular customs requirements, it suggests that 

the carrier would have been principally liable. 

The mise-en-scène with spiteful incidents occurring at t hC' 

customs authorities can be further complicated if one of the 

parties contributes to the damage or loss. A consignor mi1y 

want to sue the carr ier to recove r the va] ue of a cons i gnrnenL 

that has been seized by customs authorities at the airport of 

destina t ion. The quest ion then arises wheUH~ r the Cclrr i e r' ~3 

conduct was respons ible for the retent ion of the goods. The 

consignor may also find out that the consignee has refused to 

pay storage costs to the customs authoritles, who 

subsequently have sold the goods. 76 

For a number of reasons, it seems preferable to hold the air 

carrier prima facie 1iable for damage or 10ss before the 

goods are eventual1y made available to the consignee. The 

special weight gi ven to the term li in char ge" in the second 

interpretat ion probably or ig Ina ted in the conte x t of the 

rather outdated idea of airport-to-airport services. 

Suspending the carrier's liability seem3 ta unnec 0 r;sarily 

complicate the matter by chopping up the tran~)p()rtat_ion 

process, thus compelling the claimant ta tak8 action aqa inst 

previously unknown and literally distant thircl parties under 

an equally foreign lega1 regime. The latter are not ~3ubjcct 

76 MILLER, A. , J., op.cit. (note 74), 76. 
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to any equivalent of the jurisdiction rule under Article 28 

of the Warsaw Convention, which enables the plaintiff in a 

l imited way to choose a forum, most practically in the 

carrier's local place of business. Actually, the airline's 

respons i b i li ty 

shown by the 

never ends 

carrier's 

at the destination airport, as 

obligation ta fo11ow up 

instructions by the consignor according ta Article 

is 

any 

12 

(stoppage in transit) The carrie r shou Id thu s not be able to 

give up aH control of the cargo at a stage where it i8 not 

actualJy made available to the consignee. 77 

Moreover, the Warsaw system does not seem to allow that a 

carr ier- who ha s 'Laken charge of the goods to be t ransported 

hy air- would at the same time accept l iability, not in his 

capadty as a carrier, but under another type of contractual 

relationship thal possibly requires a lower standard of care 

of the carrier. It could sometimes be ternpting to qualify a 

ground handling agent of the carrier as a warehouseman or as 

a bailee, who has "only" a dut Y of reasonable care in the 

light of the circumstances known to him at the time (see 

infra). Even the fact that the carrier may be unable to 

effect delivery of a shipment to the person entitled to 

receive it, does not excuse him from his obligations vis-à­

vis the consignor. The responsibility of an air carrier is 

not limi ted to the trans fer of goods trom one place ta 

ùnother, but it extends to a11 other accessory activities 

necessary to 

carriage. 78 

reach the p ract Ica l 

Nothing prevents, of 

end of the contract of 

course, the explicit 

77 Caisse Parisienne de Ré-Escompte v. Air France, Cour d'Appel de 
Paris, May 311956, Revue française de droit aérien, 1956, 439; 
Rechtbank van Koophandel, Antwerpen, 10 December 1975, The Guardian 
Insurance Company v. Sabena et al., European Transport Law, 918-934; 
Oberlandesgericht F'rankfurt, 21 May 1975, Zeitschrift fur Luft- und 
Weltraumrecht, 1975, Vol. 24, 218-221; GOLDHIRSCH, L., B., op. dt. (note 
66), 71. DU PERRON, A., E., op.cit. (note 12), 71. 

78 (non-Warsaw): Magnetùfoni Castelli v. Jacky Maeder and Alitilia, 
Court of Appeals of Milan, October 18 1977, Air Law, 1988, Vol. XIII, 
189; see aIso, mutatis mutando (surface transport): Mc NEIL, J., S., 
"Motor Carrier Cargo Claims", The Carswell Company Ltd., Toronto, 1986. 
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e~::'ablishment of a separate contract for warehousing prior or 

posterior to the carriage by air. 

The system adopted at the Warsaw Conference 

analogous to Article 27~1 of the International 

of 1929 

ConVL~n t ion 

cancerning the Car r iage of Goods by Rai l (C IM) 79, wh i ch i~:; 

canstrued to include the period that the goods an' bt'inq 

handled by the administrative authorit ies. Xn In thp CMR 

system, passing thraugh customs at bordcrs i S diso cuns i dcrcd 

ta be a circumstance ancillary ta the carrier'~:; apercllions. R1 

One could easily submit, of course, that cl truck driver-

contrary to an air carrier- usually stays with thp gonds, 

exercising direct control over them (omnis compa rat io 

c~a udica t) . 

2. Second Criterion: Air Transport Sensu Lato, On 

Board the Ai.rcraft or in the Airport Area 

Fallowing Article 18~2 of the Warsaw Convention, the pc>riod 

of the t ranspart fa lling under the War saw Convent ion requ i fP S 

principally that the goods have to be' on bOdrd of dn 

aircraft, in the airport, or in the case of a landing out :;Îd<> 

an airport, in any place whatsoever. The period of lidbility 

in the last situation appears to be solely deLcrrninpd by 

reference to the fact tha t the goods are in thp. cha rqc 0 f lh(! 

carrier. 

The term "ai rport" shou Id not be taken in the ~3t ri ct and 

plain sense of the word, namely as a zone thiJt i s l irni Led lo 

79 Convention relative au conLraé de transport intc:rndtional de 
marchandises par chemin de fer, "International Transport 1'reat.in:J", 
KI uwer Law and Taxation Publishers, Deventer -Boston, 'Juppl r~ment(!d, V, ~8 

etseq. 

80 DRION, H., op.cit. (note 54),84 . 

81 See cases: PONET, F., "CMR Rechtspraak", 1 986, KI uwe r 
Rechtswetenschappen, Antwerpen, 317 etseq. 
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air traffic. According to the general intent of the 

Conventivn's framers, the area encompassed by the heightened 

liability standard of the Warsaw system is defined by its 

economic perimeter, rather than to stop at the airport 

fence .82 

If, for example, a consignment of gold is stolen from airport 

warehouses or strong rooms of the carrier or his agent, then 

the definition in Article 18 (2) will be satisfied. 83 The 

carrier will be prima facie liable for the damage suffered 

and his l:iability will be limited in accordance with the 

terms of the Warsaw system. 

This case may be contrasted with the theft of a consignment 

trom the city office of a carrier outside the airport area, 

before or after the completion of the transportation. 84 Even 

though the consignment was under the carrier's custod~, the 

Warsaw system does not apply because the goods were not lost 

during the transportation by air sensu lato. The carrier's 

liabi lit y will then be determined by a possibly more 

favourable national law (see infra) . 

82 La Neuchateloise v. Deutsche Lufthansa A. G., Tribunal de Première 
Instance, Annals of Air and Space Law, 1986, Vol. XI, 380-1; KAT'I'EN, 
MUCHIN, ZAVIS and DOMBROFF, 18th Annual ATA Claims Prevention Seminaz-, 
Arlington (Virginia), May 28-30 1991, unpublished, 8-9; contra: Victoria 
Sales Corporation v. Emery Airfreight Inc., 917, Federal Reporter 705, 
1990. 

83 Eve Boutique Imports lnc. et a) .. v. Swiss General Insurance Co., 
Civil Court of the City of New Yo.:k, January 5 1968, US Aviation 
Reports, 1968, 33-35; Corocraft Ltd. "'t al. v. Pan American Airways 
lnc., Court of Appeal (Great Britain), November 7 1968, US Aviation 
Reports, 1969, 661-698; KERR, R., E., and EVANS, A., H., M., "Lord Mc 
Nair: The Law of the Air", Stevens & Sons, London, 1964, 183-184 . 

84 see cases: SCHONER, D., op.cit. (note 72), 157. 
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3. Bxtension: Pick-up and Delivery 

3.A. Principle 

Probably the most important question of this study boils down 

to whether surface transportation is to be governed by the 

Warsaw system or by international or domestic rules of r03d 

haulage. The previous explanation may suffiêe if the 

involvement of the air cdrrier is limited to his classical 

function of airport-to-airport carriage, leaving the 

organization of surface transport prior to acceptance and 

after delivery to the consignor or the consignee. However, 

the problem becomes more complicated in a situation where the 

air carrier committed himself to a door-to-door delivery. 

Contrary to the principle of solidarity among successive 

carriers of the same mode towards consignors and consignees 

(Article 30 of the Warsaw Convention), carriers of separate 

modes operating under a unique contract are not jointly and 

severally liable for the performance of the entire 

transport 85 The history of the Multimodal Transport 

Convention shows that any form of solidarity among carriers 

with non-identical legal positions can hardly be achieved. 

Unimodal conventions resolve legal issues as to continuous 

transport involving several modes by applying the proper 

regime of each segment ~etween origin and destination of the 

goods or by scheming a principal mode and another secondary.86 

The first mode is used for the largest and most expensive 

part of the journey, the second- mainly transport by road- on 

the feeding routes to and from ports, stations and airports. 

85 RODIERE, R., "Droit des transports terrestres et aériens", Dalloz, 
Paris, 19B1, 351 . 

86 PELLON RIVERO, R., op.cit. (note 6), 57. 
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Article 18~1 of the Warsaw Convention places the onus on the 

claimant to establish that the event which caused the damage 

took place during the transportation by air. 87 In order to 

ease the problems that a plaintiff may face in establishing 

the precise tirne that cargo was lost or damaged, a rebut table 

presumpt ion of liabi li ty is applied in his favour. This 

technique links up with the plain observation that air cargo, 

unlike passengers, cannot relate its whereabouts. Passengers 

can immediately take the initiative to complain or make 

arrangements with the airline, while delay, loss or damage to 

cargo is usuaJly traceable only after a substantial period of 

t irne .88 

If the goods are accepted out side the airport area and 

surface t ransportat ion takes place in the performance of a 

contract of carriage by air for the purposes of loading, 

delivery or transshiprnent, then any damaging event is deerned 

(juris tantum) to have occurred during the air segment 

(Article }q~3). The onus thus shifts to the parties to prove 

the contrary, narnely that the event took place outside this 

periode 

The presumption is clearly grafted upon the principle that 

the period of liability starts at the tirne of actual 

acceptanee of the goods by the carrier for air transportation 

and terrninates at their delivery to the consignee at the 

airport or on the latter's premises. However, paragraph 3 of 

Article 18 does not eliminate the second criterion that the 

goods have to be on board of an aireraft or in the airport 

area. The so-called extension for damage outside an airport 

rather constitutes a procedural aid to define the period of 

87 The term "event" is conceived to be wider than the word "accident" 
used in Article 17 with respect to the air transport of passengers. See: 
GOLDHIRSCH, L., B., op. ci t. (note 66), 72-4. 

88 CORREA, J., B., "La Responsabilidad en el Derecho Aereo", Consejo 
Superior de Investigaciones Cientificas junta de Estudios Economicos, 
Juridicos y Sociales, Madrid, 1963, 71-2; NAVEAU, J., GODFROID, M., 
"Précis de droit aérien", Bruylant, Brussels, 1988, 225. 
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liability, shifting the burden of proving the contrary to 

either party involved. If it appears that the damaging event 

actually took place during the surface transport, the 

Convention will not apply- even when such transportation was 

incidental to an air carriage contract. This pre l imina ry 

attribution of damage to the air phase reflects the nature of 

air transport, which requires the support of other modes to 

conne ct airports with the ultimate destinations. 

On the whole, the air carrier may find himself in a 

cornfortable position where the surface transportation takes 

place for the purposes of loading, delivery or transshipment. 

If the Warsaw system is more favourable to him, he rnay 

require that the consignor or the consignee proves that the 

damage occurred during surface transportation. Without this 

proof, the presumption will stand. When possible, he may also 

prefer to establish that proof himself. Of course, the 

plaintiff may also be interested in such a proof when he can 

rely on a liability regime that offers a better compensation 

than the Warsaw system. In practice, the carrier usually sits 

at the source of the relevant information, and this often 

turns out to be a considerable advantage. 

3.B. Definition 

The operation of the presumption depends upon the meaning of 

"for the purpose of loading, delivery or transshipment". 

Transshipments, not originating in the airport of departure 

or arrivaI, are inevitable where no direct services exist. H9 

Where the water gets deep when venturing into the subject of 

pick-up and delivery, the concept of transshipment does not 

appear to raise many issues of significance, so that it can 

be retained on the background of the following discuss ion . 

89 SMITH, P., S., op.cit. (note 5), 205. 

, 
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Transfers between successive air carriers within the airport 

area and surface movements between aircraft and airport 

facilities, performed by the airlines themselves or by their 

handling agents, are obviously for the purpose of loading or 

unloading. Even though, these operations cou Id better be 

qualified as air transport sensu lato under Article 18§2 

instead of "transshipment" under Article 18§3. 

Road transport can be provided for at the issuance of the air 

waybill to pick up or deliver the goods, making it a phase 

wh 1 ch is incidental t 0 the performance of the air carrier. 

However, this does not imply that the parties themselves are 

free to define these operations to their own benefit. 

The Warsaw system does not apply wh en the initial or final 

transport is done by the consignor or the consignee or by a 

carrier appointed by one of them. On the other hand, the 

definitjon of incidental transport cannot be based on whether 

the surface transport is performed by the airlines themselves 

or by other companies. The service is complementary due to 

the nature of the transport itself, abstract from the 

diversity of entities exploiting the vehicles. 90 Obviously, 

this reduces the legal relevance of the distinction between 

vertically integrated companies and companies which resort to 

the services of independent subcontractors for trucking, 

local cartage, handling and customs clearance (see infra) . 

The problem of defining auxiliary transport to the air 

segment had also to be dealt with in domestic public air law, 

seeking a fair and workable system to avoid potential 

conflicts between several authorities. A good example is 

found back in the United States federal law before the 

90 MAPELLI Y LOPEZ, E., "El Contrato de Transporte Aereo Internacional or, 
Ed. Tecnos, Madrid, 1968, 277. 
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deregulation of trucking by the 1980 Motor Carrier Act. 91 The 

interstate movement of property by truck was normally subject 

to economic regulation by the Interstate Commerce Commission 

(rCC), except for motor transportation incidental to 

transportation by aircraft pursuant to section 203 (b) pa) of 

the rnterstate Commerce Act. The latter type of movemE'nts 

fell under the regulations of the Civil Aeronautics Board 

(CAB) and were regulated as services in connection with air 

transportation within the meaning of section 403 (a) of the 

Federal Aviation Act. This division recognized that the modus 

operandi of air carriers is sufficiently different from that 

of land carriers. 92 

The proper line of demarcation between the ICC and CAB 

overlapping jurisdictional spheres was a matter of 

interpretation, since the Interstate Commerce Act failed to 

specify where exactly truck delivery services in and around 

airports ceased to be transportation incLdental to air 

service and became subject to ICC jurisdiction. 

Three cumulative conditions must be met by motor carriers in 

order to qualify for exemption from ICC economic regulations. 

Road transport was to take place immediately prior or 

subsequent to movement by a direct air carrier and it had to 

be part of a continuous line-haul movement under il through 

bill of lading, issued by e i ther a di rect or indi recl air 

carrier. Finally, the service must be performed within the 

terminal area of either the direct or indirect carrier 

according to its tariff. 

The only fairly workable delimitation between exempt and non­

exempt operations was the scope of the operatlonal terminal 

area, reflecting the exempt motor collection and distribution 

91 DONOGHUE, J., "Air Freight Forwarders Struggle ta adapt to a New 
Environment", Air Transport World, 2, 1982, 52-3 . 
92 In Re Philadelphia Internat iona1 Ai rport, lnte rstate Commerce 
Commission, July 3 1975, US Aviation Reports, 1975, 627. 
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service zone that had developed as a result of the practical 

and economic necessities of the air transportation industry. 

The CAB used a 25-mile "rule of thumb" to determine a 

quantif ied geographical radius for air carrier pick-up and 

delivery service tariffs, unless such service constituted a 

bona fide pick-up and delivery service within thp. limits of a 

larger terminal area generally delineated by considerations 

of community homogeneity.93 

It remains doubtful whether a similar solution could be 

transposed to private international air law. A confinement to 

local traffic within city or even state limits might prove 

unreasonably restrictive in Europe, where airports may be 

situated virtually on the state border. The immediate area 

around the Maastricht airport, for example, encompasses no 

less than three countries. Nor would a mileage limitation be 

practicable in view of the substantial distances separating 

sorne ports and airports from the populat ion centres they 

serve (e.g. as in the United States) .94 

Incidental road transport and other bimodal services are not 

to be dist inguished by the length of the surface leg, but 

rather by their purpose. The essential element is surely that 

the pick-up and delivery services must be performed pursuant 

to a contract providing for a transport by a main mode and a 

mode incidental to such transport. 

It is a public secret that ai t:' carriers find it sometimes 

convenient to transport air cargo alternatively by truck. A 

flight may not be immediately available or, for a number of 

reasons, the use of a truck for a particular segment may be 

advisable in the interest of speed. Such substitute services 

93 In Re Philadelphia International Airport, op.cit. (note 92), 628 . 

94 FITZGERALD, G., F., op.cit. (notl'~ 43), 211. 
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stand rather by their own and can hardly be considered 

incidental to the air segment. 

A simple example of non-incidental transport for economic 

reasons would be a combined sea-air transport, whereby goods 

are flown from JFK, New York, to Los Angeles and further 

carried by ship to Kobe, Japan. Su ch combinations would offer 

a wide range of options with regard to available routes and 

modes, based on a trade-off between the high freiqht that the 

sole use of air transport would necessitate and the saving in 

transport time. 95 Admittedly, the extensive variety of bimodal 

truck-air operations are more difficult to define. 

As the CMR does not extend its scope beyond transport of 

goods on wheels across a frontier96 , there is no other overlap 

between the Warsaw system and the CMR than lhe subsidiary 

application of the former to pick-up and delivery situations. 

Article 2§1 CMR only envisages so-called kangaroo transport, 

which is extremely exceptional in civil air transporl. Wherc 

the vehicle (i.e. not just a container, but with a tra:iler) 

loaded with the cargo is carried partly by sea, rail, inland 

waterways or air, the CMR will thus under certain conditions 

apply to the entire carriage. 97 

In the past, however, there have been "usurpations" by one 

Convention, since sorne major container shippers extorted from 

sea carriers the applicability of the CMR to the entire 

combined transport. 98 

95 TAPNER, H., op.cit. (note 1),38-39. 

96 DONALD, A., E., op.cit. (note 13), 8; CMR Article 1. 

97 ASTLE, W., E., "International Cargo Carriers 1 Liabilities", Fai rplay 
Publications Ltd., London, 1983, 117-121 . 

98 DORRESTEIN, T., H., op.cit. (note 3), 68-83. 
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3. C. Long Baul Road Feeder Servic •• 

Hubbing or road feeder services (RFS), pioneered by the 

integrators to feed the main gateways, are more problematie. 

Driven by a number of strongly interlinked factors, there has 

been an apparent ly increas ing momentum of moving freight 

under air waybiJ l by road throughout Europe .99 With the 

int roduct ion of wide-bodied aireraft in the 1970s airlines 

not only inereased passenger eapaeity but also the available 

amount of freight eapacity. The "eombi" Boeing 747 aireraft 

offers between 30 and 40 tons freight eapacity, substantially 

more than existing narrow-bodied aireraft. lOO Attempts to fill 

this extra belly spaee resulted in the softening of air cargo 

revenues and the spread of the airlines' marketing nets for 

international cargo, attracting more t::affie from regions 

other than thei r domestie markets. The move to trucks on 

feeding gateways appeared to be logieal to improve aireraft 

utilization by developing a better mix of dense and 

volumetrie commodities, and to obtain rate diseounting 

required to attract traffic for what was in effect a deferred 

air freight service (compared to the direct services 

available) 

Passenger feeder aircraft were mostly uncapable of carrying 

interline unit load devices (see supra) and the scheduling 

eompatibility between passenger and freight demands was 

utterly poor. MoreoveL, eonsignment eharacteristies such as 

height, weight or hazard required often the use of freighter 

aireraft only. The use of the latter vehiele was by itself 

hampered by the unfavourable eeonomies of short-haul 

freighter operations and the inereasing bans of pure 

freighter nigt~-flying services in Europe. 

99 "Airline Freight under Air Waybill", op.dt. (note 4), 13-17 . 

100 DE JUGLARD, M., DU PONTAVICE, E., DUTHEIL DE LA ROCHERE, J., MILLER, 
G., M., op. ci t. (note 9), 1989, 1069. 
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The development of surface feeder networks was further qiven 

irnpetus by export clearance delays and congestion in 

airports, airline terminaIs and passenger arrivaI halls. 

Finally, air cargo carriers were confronted with duopolies of 

flag carriers on authorized routes, fol1owing bilateral 

agreements restricting flight capacity and riqhts to market 

entry. Since it is rather easy to have market dccess and to 

hire extra capaci t y in road transport, Eu ropea n-wi de truck 

feeder and distribution systems have been df'vploped as an 

alternative to service intercontinental air cargo gateways. 

The practice of hubbing is predominantly orientated towards 

the movernent of intercontinental traffic to and from a major 

airport. 101 That share of the intra-European air cargo traffic 

which remains with the schedule carriers is mostly Clown in 

passenger aircraft. 

The ent ire development of hub and spoke systems by truck is 

splendidly reflected by the design of airport facilities. A 

few decades ago, aIl air cargo would bp colJected or 

delivered in small trucks within the catchment area of the 

airport and flown to or from that airport by freighter 

aircraft. Most of European airport cargo areas were therefore 

re-designed in the 1960s and the 1970s with airsidp. p':Hking 

areas for freighter aircraft adjacent ta a custom::; bonded 

freight transit terminal. Nowadays, the drop out of cargo 

airera ft has freed up slots and airsirle facil ities for 

additional passenger aircraft. On the other hand, an 

increasing volume of unflown air cargo trucked on the 

landside of airports seems to cause new concerns among 

airport authorities .102 

Obviously, these international feeder services have also 

shaped the concept of air cargo, but there remains a lot of 

101 FITZGERALD, G., F., op.cit. (note 43),207 . 

102 "Airline Freight under Air Waybill", op. ci t, (note 4), 16-17. 
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confusion in dealing with the phenomenon legally. Airlines 

now schedule road feeder services in much the same wffiy as 

they would schedule an aircraft. Most carriers clearly 

mention RF'S connections in their service tables giving 

routes, days, departure and arrivaI times, while notional 

slot times exist in order to meet scheduled connections. For 

customs and carrier purposes truck movements are given a 

flight number which usually consists of the carrier code and 

four digits. 

Testing these operations by the 

incidental transport, there seems 

above description of 

to be no fundamental 

objection against qualifying hubbing services as for the 

purpose of pick-up or delivery. The surface segment of door­

to-door services then passes two distict phases. The 

contractinq carrier organizes RFS following a fixed schedule 

on specified routes to and from airports (B-C), preceeded or 

followed by the actual pick-up and delivery to and from the 

outer points of the transport (A-B and C-D) .103 Admittedly, 

the authors of the vintage Warsaw Convent~on probably had a 

totally different situation in mind when setting the rules 

for auxiliary surface transport. However, nothing prevents an 

evoluti ve interpretation of the drafters' s intentions (if 

they can be discerned) where the text itself would lead to 

inacceptable resul ts. 104 The construction encompassing R~S 

might become questionable in case of an incomplete service, 

i.e. when the consignor or the consignee himself takes takes 

care of the section between the liner station and the 

premises. Unfortunately, no known court decision has dealt 

with this hypothesis yet. 

103 . 9 DORRESTEIN, T., H., op.c~t. (note 3), . 

104 With respect to the Vienna Convention on the Law of Treaties (July 
101964), see: DU PONTAVICE, E., op.cit. (note 56),25; DE JUGLARD, M., 
DU PONTAVICE, E., DUTHEIL DE LA ROCHERE, J., MILLER, G., M., op.cit. 
(note 9), 992-993. 
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Maintaining the link with air transport, the trucked goods 

have to be air-eligible, i.e. physically, legally and 

economically suitable for air carriage. 1M Goods to be loaded 

on aircraft may be precluded by nature, excessive weight or 

volume. Only a high value/weight ratio justifies elevated air 

freight charges. Where possible, carriers load aIl cargo into 

unit load devices (see supra) so as to allow immediate 

transfer onto connecting flights. 

However, the use of air transport documents and packaging 

methods for road feeder services is not always compat ib le 

with domestic and international trucking regulations, 

especially those for hazardous materials. 106 

The handling and packaging specifications, labelling, 

marking, class if icat ion and quant i t Y limitations for snch air 

cargo are covered in detail by the rCAO Annex 18 and 

Technical Instructions, which are practicdlly ln line wilh 

the present manual of IATA Dargerous Goods Rt>gulations. 107 

The regulations for movement of danqerous sub~,tances and 

articles by "combi" (passenger/cargo) aircraft (PAX OK) are 

especially stringent as to the formalities prior to loading, 

the pos i t ioning of cons ignment s on board a ircra ft and the 

weight or volume allowed on each flight. Sorne materials such 

as explosives and radioactive materials m<ly be conveyed by 

cargo aircraft only (CAO). Since tew freighter <lircrait are 

available for feeder services, a large amount of dauge rous 

materials is alternatively trucked to the hub airporl. 

105 VIDELA ESCALADA, F., N., op.cit. (note 1), 396. 

106 The transport of such substances by air now accounts for an average 
of 10% ta 15% of a11 air cargo; "Air Freight", Backqrounder, TATA, 
Geneva, gva 8210, 2. 

107 MAGDELÉNAT, J. -L., "Le tran'3port par air des matières dangertwses et 
la nouvelle Annexe 18 de la Convention de Chicago", Annals of Air and 
Space Law, Vol. VI, 75-87; rATA Resolutions 618-619, Cargo Services 
Conference Resolutions Manual, rATA, Montréal, 1991, 59-60. 
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As for trucking, for example, consignments moving under the 

ADR (1'accord européen concernant le transport international 

des marchandi ses par route) lOR require that a TREMCARD be 

completed for each language of the countries transited. In 

addi t ion the vehic l e mu s t be p lated ard furni shed wi th 

equlpment capable of dealing with an incident. Passage 

through tunnels is subjected to 3pecial restrictions. 

For the t ime be ing, SOd1e a ir car r iers scrut inously observe 

the appropriate documentation and handling prescriptions when 

trucking dangerous materials, while others simply adhere the 

principal of precedence by complying with the most strict 

regulations, being those issued by ICAO and IATA. 

4. Contractual Extension: Combined Transportation and 

Damaq. Localized in a Surface Segment 

As a preliminary remark, no uniform criteria exist to clear 

out the promiscuous use of the terms "intermodal", 

"combined" , 

"unitized" . 

"multimodal", "mixed", "containerized" and 

Without polemizing the matter, the term 

"combined" transport could be used for the carriage of the 

goods with several modes under a sole transport document, but 

governed by a different legal regime for each type of 

t ran sport. 109 "Mul t imoda 1" transport i8 understood as the 

carr iage of goods involving at least two modes under a 

mult imodal contract and subjected to one legal regime (see 

supra) . 

108 1957 Geneva Convention on the International Transport of Dangerous 
Goods by Road, "Transport Laws of the World", Oceana, New York, l, IB 
Il. 
109 PELLON RIVERO, R., op.cit. (note 6), 60; DONATO, A., M., op.cit. 
(note 19), 170. 
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4.A. Principle 

Article 31 of the Warsaw Convention- in accordance with lhe 

general terms of Article 1- provides that in cases wherc on0 

stage of the journey is performed by non-aC'rial trdn~)port, 

the convention shall only apply to the carriaqe by air. ln 

principle, the surface segment is to be governed by the 

appropriate domestic or international regimc of thp mode 

invol ved. 110 

Article 31"?2 allows the parties to insert a limitation of 

liability clause in the air waybill insofar as i t re l ates t 0 

surface transportation only, i.e. without abrogating any 

provisions of the Convention for the air segment. At least 

under French law, airlines are thus able lo benefit from 

exoneration clauses in the road haulaqe cont- rdct .1\\ 

On the other hand, Article 31'12 also allow3 Lo extJ'nd Ul(~ 

conditions of the Warsaw system to the surface> [,cgmenl hy 

virtue of contract. Air carriers have been issuing through 

air waybills covering transport from door to door whencver 

they carry out a combined goods transport operat ion, even if 

Article 18 is not satisfied (such as with ';llb~3t i t utp road 

haulage) In the non-aviation part ot tran'3port, u!,cr!J may 

then benefit from the Warsaw system, which i~j otten more 

a d van t age 0 u s t 0 the m t han 0 the r reg i mes - e ~; pee i a l 1 Y w j t h 

regard to the limits of liability. Shippf~rs a bo pre fer to 

deal with a single airline from origin ta de~lination in~tpad 

of multiple parties, because it facililates tracing, 

security, insurance and claims .112 

110 Landgericht KaIn, 10 June 1987, Zeitschritt fUI IJutL- und 
Weltraumrecht, 1988, Vol. 37, 262-265. 

111 MAGDELENAT, J. -L., op. ci t. (note 55), 82 . 

112 TANEJA, N., K., op.cit. (note 17), 108. 
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However, where the Warsaw system cornes into force by the 

contractual stipulé>tions between parties only, it rarely 

regulates the whole contract in the performance of the 

various parts. 113 While it is crystal clear that the Warsaw 

system does not apply where damage has arisen during the 

course of the road segment of a combined carriage, it seems 

to be more difficult to determine what exactly does apply. 

One cannot assume that surface carriage takes place in a 

permissible vacuum, leaving complete freedom of contract (or 

better: the freedom of contracting out) to the parties. The 

contractual extension of the Warsaw system to a surface mode 

Cdn thus only be valid insofar as it is not contrary to the 

compulsory rules of domestic or international law with 

respect ta that mode. 

In the European context, this means that the contract of 

cross-border road transportation is likely to be governed by 

the 1956 Geneva Convention on the International Carriage of 

Goods by Raad (CMR, see supra), possibly modified in order to 

attain the relatively high limits of Article 22 of the Warsaw 

Convention. 

Save compensat ion ad va lorem, the CMR l imi ts carrier' s 

liability ta a comfortable 8.33 Special Drawing Rights of the 

International Monetary Fund (or 25 Germinal gold francs) per 

kilogramme, approximately half as much as the 17 SDR (or 250 

gold francs Poincaré) limit operative in the Warsaw system. 114 

113 MAPELLI Y LOPEZ, E., op.cit. (note 90),275. 

114 Montréal Protocol 4 introduces the SDR currency units (see supra) 
for the Warsaw system; EHLERS, P., N., op.cit. (note 15), 81-108; 
FITZGERALD, G., F., op. ci t. (note 15), 323-330. 
For the conversion of gold francs or SDR into national currencies, see 
Trans World Airlines v. Franklin Mint Corp. et al., US Supreme Court, 
April 17 1984, US Aviation Reports, 1984,42-83; Lloyd's Law Reports, 
1984, Vol. II, 432-443; Zeitschrift fur Luft- und Weltraumrecht, 1983, 
Vol. 32, 155-163; Zeitschrift fur Luft- und Weltraumrecht, 1984, Vol. 
33, 231-239; Annals of Air and Space Law, 1984, Vol. IX, 533; US Court 
of Appeals, 2nd Circuit, September 28 1982, Lloyd's Law Reports, 1984, 
Vol.I, 220-225; Annals of Air and Space Law, 1982, Vol. VII, 601-611; 
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However, the lesson from the MT Convent ion learns that a 

comparison of the conditions of liability of inLernational 

transport conventions cannot be limited to the simple 

arithmetics of the quantum of Extensive 

discrepancies may occur relative to standards of care, 

exoneration, liability of agents, time limitations, etc. 

linked to each mode of carriage. 

For example, Art icle 26§.2 of the Warsaw Convent ion requ ires 

that- except when fraud is at stake- a written complainl for 

damage (or partial loss) must be made within seven days from 

the date on which the goods were placed at the disposal of 

the person entitled to delivery.115 In case of df'lay, the air 

carrier must be notified within fourteen days from that date. 

Article XV of the Hague Protocol extended these notificalion 

periods for damage and delay ta fourteen days and three weeks 

respectively. If the goods have not arrived at 'heir 

destination after seven days from the date on which thcy are 

due, then Article 13~3 of the Warsaw Convention grants a 

right of action ta the consignee, subject only to the lwo­

year limitation period contained in Article 29. Hawever, 

EHLERS, N., "Ein Erdutsch in der deutschen Rechtsprechung zur Frage der 
Umrechnung des Poincaré-Franc?", Zeitschlift [ur Luft- und 
Weltraumrecht, 1985, Vol. 34, 68-73; s.s. pahramaceutical Co. Ltd. el 
al. v. Qantas Airways Ltd., Supreme Court of New South Wales 
(Australia), Commercial Division, September 22 1988, IJloyd's Law 
Reports, 1989, Vol. l, 319-330; BARLOW, P., "Article 22 of the Warsaw 
Convention: in a state of limbo", Air Law, 1983, Vol. VIII, 2-30. 

115 Notification for partial damage as for damaQc: Foth~rgi] 1 v. Mon~rch 
Airlines Ltd. et al., House of Lords, 10 July 1980, European 7'ransport 
Law, 1983, Vol. XVIII, 609-653; Air Law, 1981, Vol. VI, 40-43; Court of 
Appeal (great Britain), July 31 1979, US Avidtion Reports, 1979, 941-
963; M.E. Benby v. Seaboard World Airlines and Flying Tiger Lines, US 
Court of Appeals, 2nd. Circuit, June 7 1984, ] 8 Aviation Law Report.'! 
17.970; Affretair v. VOB, Hoge Raad, February 12 1982, AJr l,aw, 1982, 
Vol. VII, 173-177. 
As for ~: Rechtbank van Koophandel te Brussel, 8 June 198?, Guardian 
Royal Exchange AS3. et al. v. Air Zaire, European Transport Law, 1986, 
Vol. XXI, 273-276i Court of Appeal of Beirut, 4 April 1973, Zeitschrift 
fur Luft- und Weltraumrecht, ]974, Vol. 23, 144-14~i Bernard Schirnmcr v . 
Air France et al., Civil Court of the City ot New York, June 2 1976, US 
Aviation Reports, 1976, 482-485. 
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Art icle 12.2.4 of the rATA Conditions of Carr iage for Cargo 

requires that complaint for loss is made within 120 days from 

the date of issue of the air waybill. The validity of this 

standard clause remain s co nt rovers ial. 116 

According to Art ic le 30 of the Ctvll-\, reservat ions must be 

given not later than the time of deli very in the case of 

apparent 108s or damage. Claims for non-apparent 10ss or 

damage must be notified within seven days after delivery to 

the consignee. 117 Following Article 30§3 of the CMR, claims 

for delay are not valid (sic) unless a reservation has been 

sent in writing to the carrier within twenty-one days from 

the time that the goods were placed at the disposaI of the 

consignee. The Warsaw Convention, contrary to the CMR, does 

not exclude Sundays and other (locally diverse) public 

holiday8 from the computation of the notice period. Under the 

Warsaw system and the CMR, the lack of timely notice for 

damage will result in an assumption that the shipment has 

been deli vered to the consignee in good condition .118 

116 Valid: Bernard Schimmer v. Air France et al., Civil Court of the 
City of New York, June 2 1976, US Aviation Reports, 1976, 482-485. 
Null and void: Bundesgerichtshof, 22 April 1982, European Transport Law, 
1983, Vol. XVIlI, 675-685; Zeitschrift fur Luft- und Weltraumrecht, 
1982, Vol. 31, 378-382; Cour d'Appel de Paris, Cie. Générale de 
Géophysique v. Cie. Sabena, 16 October 1979, European Transport Law, 
1983, Vol. XVIII, 686-694; Affretair v. VOB, Hoge Raad, February 12 
1982, Air Law, 1982, Vol. VII, 173-177. 

117 The Warsaw Convention does not technically distinguish between 
appa rent and non-apparent damage. See: FITZGERALD, G., F., "The 
Provisions concerning Notlce of Loss, Damage or Delay and Limitation of 
Actions in the United Nations Convention on International Multimodal 
Transport of Goods (Geneva 1980) n, Annals of Air and Space Law, 1983, 
Vol. VIII, 45 and 62-63. 

118 Tribunal de Commerce de Bruxelles, 13 January 1982, Orient Fire and 
General Ins. v. S.A. Swissair and Sabena, European Transport Law, 1983, 
Vol. XVIII, 695-701; Rechtbank van Koophandel te Brussel, 4 February 
1987, Ketzel Klaus et al. v. NV Belex Air Freight, European Transport 
Law, 1987, Vol. XXII, 468-474. 



• 

• 

5 1 
Moreover, Article 32 of the CMR provides a one-year 

limitation period (three years in case of wilful misconduct) 

to file any actions, commencing on various dates depending 

upon specified circumstances .119 The Warsaw Convention sets a 

two-year period, commencing from the date of arrivai ~t the 

destination, or from the date on which the airerait ~;hould 

have arrived, or from the date on which the carridge sLopped. 

The mentioned periods may in practice are only a minimum 

duration for the limitation period, because the method of 

calculating the period, including the possibility of 

suspension or interruption, is determined by the law of the 

forum. If the air carrier deals with a claim following the 

Warsaw system, it may be impossible to start a recourse 

action against the road carrier, since the perLod dudng 

which one can claim is shorter for road transporl t han for 

air transport. 120 

These remarks are meant to be indicative, rather than 

exhaustive. In certain countries the regime governing 

domestic carriage may be considerably di ffcrent from t hat 

governing international carriage for the same mode cf 

transport, resulting in a more favourable situation [ur 

either the cargo owner or the carrier. To the bencfi. t of U1P 

plaintiff, national legislation may provide a higher standard 

of care for a surface carrier than the CMR or the War[j(Jw 

standard (aIl necessary measures) It may impos(~ the 

liability of an insurer of the goods in his custody or it may 

deny any limitation of damages .121 Domestic Jaw, as the WanJaw 

119 RIDLEY, J., "The Law of the Carriage of Good., by Land, Sea and Air", 
Shaw and Sons Ltd., Shaway House, 1978, 250. 

120 DOBBELAER, J., et al., "KI,M Truckinq, Een Ni euwe Visie op aan- en 
afvoer", unpublished, Amstelveen, 1988, 27. 

121 Dora pick v. Deutsche Lufthansa Aktiengesell'3chaft et al., Civj 1 
Court of the City of New York, December 3 1965, US Aviation Reports, 
1967, 973-985; Silberman Fur Corporation v. Air Freight Transportation 
Co. et al., Civil Court of the City of New York, December 171968, US 
Aviation Reports, 1968, 288-288. 

.. 
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Convention and the CMR, usually nullifies exculpatory clauses 

for cases within its scope .122 

It can be safely concluded that the unicity of the document 

formalizing the 'contract of carriage does not eliminate the 

diversity of rules applied in the separate segments of the 

performance. This problem will grow even more important when 

Montréal Protocol 4 enters into force, creating a legal 

regime that in many respects considerably differs from the 

CMR and most domestic regimes. 

4 . B. Not Localized Damaq. in Combined Transportation 

The presumption of Article 18 § 3 that the damage occurred 

during the air segment, does not apply when the surface 

t ransportat ion doe s not const i t ute an i ncidental part of the 

combined contract. The plaintiff would have to establish the 

difficult proof that the damaging event occurred during the 

period of transportation by air. 123 

Unfortunately, following the CMR the parties are not entitled 

to a corresponding presumption that the loss was sustained 

during surface leg of a combined transportation. 

Since both the Warsaw system and CMR require proof by the 

plaintiff that the damage occurred during the air or land 

segmen t respect i vely, he cou Id be concei vably barred from 

both reg imes. According to both systems i t is obvious that 

the carrier would be prima facie liable after accepting the 

goods in apparent good condition, but under which regime and 

which carrier exactly? Alleging that the contracting air 

carrier bears the responsibility for the entire journey seerns 

logic, but th.:1t solution again leads back ta the- here 

excluded- hypolhesis of incidental surface transport. 

1"'''' . 6 90 "-L. PELLON RIVERO, R., op.c~t. (note), . 

123 GOLDHIRSCH, L., 8., op.cit. (note 66), 74. 



• 

• 

53 
Where the transport is clearly segmented, the probatory 

function of the multiple traffic documents could comp into 

play to break the vicious circle. The document for surface 

transport would show that the first carrier received the 

shipment in apparent good condition (quod plerumque fit) 124 

If the air carrier is sued a Iso a clean air waybill, then the 

presumption of fault shifts to the latter- or even lo the 

carrier of the last surface leg. 125 

Even if the goods travel under a sole document of carriage 

covering the entire voyage, namely the air waybill, it could 

still be possible to invoke a presurnption of fault under a 

particular regime. In a rathel thcoretical cluster of 

presumptions, the last (surface) carrier would turn out Lo be 

liable for non-localized damage. The s inyJ e t ran sport 

document shows that he has received the consignmpnl in 

apparently good condition, while he has not made any protesl 

against preceeding carriers with regard to 10s3 or ddmage. 

This rather absurd situation could be avoidcd by scrupulously 

following signature and annotation procedures for each 

shipmen t . 126 Each participant, in his capac i ty of air or 

surface carrier, should make his reservations on the 

124 Following Article 11~2 of the WrtTRaw Convention, statements relating 
to the quantity, volume and (non-apparent) condition of the goods do not 
constitute evidence, except when they are checked in the pre3f!nCe of 
both the consignor and the carrier. The carrier does not have t 0 make 
any reservation concerning this information if it i 3 recorded by the 
consignor only. See: Hof van Cassatie van Belgie, 30 September 1988, 
Pacific Employers Insurance Company v. KLM et al., European 1'rdnsport 
Law, 1988, Vol. XXIII, 97-100; Landgericht Frankfurt am Mai n, 6 January 
1987, Zeitschrift fur Luft- und Weltraumrecht, 1988, Vol. 37, 85-86; 
GIEMULLA, E., and SCHMIDT, R., "Ausgewahlte internationale 
Rechtsprechung zum Warschauer Abkommen in den Jahren 1987-1989", 
Zeitschrift fur Luft- und Weltraumrecht, ]990, Vol. 39, 174-17') 

125 MARTINEZ CASIELLES, J., A., op.cit. (note 53), 171-173. 
Artic.le 35<;.1 CMR stipulates that a carrier accepting grjods from a 
previous carrier, shall give the latter a dated and signed receipt. As 
in air transport, this dut y is not often observed. 

126 BERNAUW, K., C., A., "The Legal Aspects of International Air Courier 
and Air Express Services", Institute of Air and Space Law, unpublished, 
Thesis LLM., Montreal, 1985, 37 and 130. 
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document upon receipt in order ta avoid any liability for 

visible damage or apparent delay. 

Air express companies us~~ a computer tracking system to 

provide information for the customer about their shipments 

during the entire transit time. Especially for government 

controlled drugs and high value merchandise, a record is kept 

of the signatures made by each person responsible for custody 

of the package from origin ta destination. Fully integrated 

companies can easily take advantage of closed loop services, 

in which the sh:ipment from pick-up until delivery never 

leaves the direct contro] of the company itself. 

Obviously, many problem~, concerning the applicable law could 

be circumvented by pinpoint ing loss, damage or delay via such 

a chain of signatures. In general, this ideal is hardly ever 

teached, since it runs into the economic principle of 

minimalizing handllng and paperwork. 

5 . Unauthorised Surface Transportation: Pact. sant 
aervanda ? 

The above discussion is construed on the axioma that an air 

carrier performs the surface transport in conformity with the 

air carriage contract, because the parties agreed to a 

combined transportation. The mode of transportation could 

also be entirely changed from air to land according to a 

prior agreement and with due regard to the interests of the 

shipper. The carrier would then obviously not be liable under 

the Warsaw Sj3tem for such t ransportat ion by land, which is 

not for the purpose of loading, deli very or trans shipment. 

The Warsaw limits can be made applicable only by explicit 

agreement, sub ject to the aforement ioned restrict ions of 

national and international law . 

Aware of the 

int roduced in 

developments in air 

1971 Resolution 507b, 

cargo trucking, IATA 

which allows the air 
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carrier to sub5titute- in clearly defined circurnstances- air 

carriage by other rneans of transportation without notice. 127 

This Resolution was tO be adopted by the respective 

governrnents of rATA rnember carriers. 

Substitute trucking may be undertaken for pragmatic reasons 

such as lack of available space on aircraft, or where the 

consignment's size, weight or nature is su ch that it cannot 

be accommodated in an aircraft operated by a carrier, or 

where an originating or interline carrier refuses to fly a 

consignment. The transport may also be entrusted to a surface 

carrier, where carriage by air will cause delay in transit 

or- more specifically- where carriage cannot be accomplished 

within 24 hours after acceptance, or where carriage by air 

will result in a missed connection. 

Legally, however, airlines can invoke the resolution only if 

it i5 incorporated in the air waybill. Moreover, carriers do 

not have carte blanche to arbitrarily deterrnine the routing 

and method of transportation of air cargo. 

What if the airline by routine takes the initiative to 

organize (without the consent of the shipper or without even 

notifying him) substitute trucking between two airports 

between which the company has several weekly or even daily 

flights? Sorne airline marketing organizations have used 

Resolution 507b as a tool enabling them to develop a lower 

yield market share outside their traditionaJ home markets.l~ 

Wi th all respect, rATA Resolut ion 507b seern~ to COVf;r on 1 y 

occasional truck substitution if necessary for operalional, 

not purely econornic reasons. As mentioned befon:, the 

rnovernent of air cargo by road are often incorporated in the 

air lines' systems, scheduled wi th a f l ight nurnber and f ixed 

127 "Airline Freight under Air Waybill ", op. cit. (note 4), Appendix C, 
85.; a broader formula is found in: Emery Air Freight Corp. v. United 
States, United States Court of Claims, July 191974, US Aviation 
Reports, 1974, 112-123 . 

128 "Airline Freight under Air Waybill", op.cit. (note 4), 15. 
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times of departure and arrival. One major carrier indicated 

that approxjmately 70% of road feeder services are published 

in advance, the remainder be ing ad hoc connections, often 

directly ta or from the consignors' premises. Other air 

carriers may choose to conceal the frequent use of wingless 

vehicles as a matter of their marketing pOlicy.129 

The case of non-agreed trucking i8 not mentioned in Article 

31 of the Convention. Put straightly, any liability for 

damages proven to be sustained during actual transportation 

by road shi fts outside the Warsaw system. The requirement of 

Art icles ], 18 and 31, that the ca rr iage must be performed by 

air, seelTls to set aside the bare intentions of the parties. 

The air cart ier would thus be subject to the lia.lTility regime 

of the transport means he has chosen, i. e. the international 

or domestic law of road haulage. 

For damage loca l i zed in the t rucking segment, whether allowed 

by the consignor or not, the air carrier would be anyway 

liable on the basis of the provis ions for road transport. 

This could be acceptable in s ituat ions where domestic law of 

road haulage provides higher liability limitations than those 

of the Warsaw system, e. g. in the German 

Kraft verkehrsordnung. 130 The air carrier would then, fair ly 

enough, not be entitled to invoke the benefits of the Warsaw 

limits. However, most liability regimes for surface modes 

prov ide lower l imit sand i t would be common sense that a 

contract-breaching party should be liable at least to the 

same extent as a party performing in conformity with the 

contract. Correspondingly, the consignor should be able to 

129 HAGAN, P., "Freight Forwarding Rales Change at Dizzying Pace", Air 
Cargo World, March 1985, 40; BERNAUW, K., C., A., op. ci t. (note 126), 
122. 

130 Bundesgerichtshof, May 17 1989, Zeitschrift fur Luft- und 
Weltraumrecht, 1990, 108-110; SCHMID, R., "Trucking air cargo- which 
liabil i ty regime will be applicable", Air Law, 1991, Vol. XVI, 31-33. 
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defend his legitimate expectations in accordance with the 

central legal adagium "pacta sunt servanda". 131 

The argument that a "guilty" carrier should not be in a 

better position than a bona fide carrier, handily avoids the 

question of applicability by simply comparing the limits of 

each regime possibly at issue. The solut ion reminds of the 

network system of the defunct MT Convention. Tt might prove 

difficult to obtain such an eval uat ion of the most severe 

standard, if one considers ail the elements of liability in 

favor of or against the carrier. 

Another approach than that of the actual use is that the air 

carrier- in charge of the cargo- acted with wil fuI misconduct 

in the meaning of Article 25 of the Warsaw Convention, sjnce 

he breached the air transportation contract by entrust:i ng a 

trucking company with the ground transportation of that 

cargo. Indeed, if the carrier had complied with lhe contracl, 

carrying the consignment aIl the way by air, the damage might 

never have been sustained. 

In this context, it should also be noted that trucks carryinq 

air cargo- as weil as other trucks - can get st uck into 

traffic jams or can be diverted because of road repair s. They 

are subjected to the normal border customs procedures, wi l h 

checks being as speedy or as slow as is usual at a particulnr 

point. The calculation of delay in unauthorized substituting 

surface carriage according to the av iat ion standards could 

prove very uncomfortable to the air carrier in part icular 

cases (see infra). 132 

131 KOLLER, 1., op. dt. (note 54), 361. 

132 (non-Warsaw case) BDC Ltd. v. Hofstrand Farms Ltd., Supreme Court of 
Canada, March 20 1986, Dominion Law Reports, Fourth Series, 1986, Vol. 
26, 1-15. 
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It can equally be argued that the use of another than the 

agreed means of transport be qualified as a faulty 

contract ual performance, resul t ing in unI imited liabi l ity 

according ta the appropriate domestic law (see infra). The 

entire Warsaw system makes up a part of the contractual 

condit ions, because it has been adopted by reference in the 

air waybill. 133 The application of unlimited liability then 

becornes part of a policy ta prevent air carriers from 

unilaterally opting out of their contractual duties. 134 

In pract ice, airlines have a pavlovian reaction to rely on 

the liabj lit Y limj tations of air transport regime as part of 

the service they offer. That does not prevent that- at least 

in theory- the airlines may fall back on the lower liability 

cover of the CMR if circumstances dictate sa. Admittedly, 

Article 1 of the Warsaw Convention requires inter alia that 

the transportation is international and performed by aircraft 

in orde r for lhe Convent ion ta be applicable. According ta 

Art icle 1 <,·2, the cont ract ual in tent ions of the part ies must 

be examined ta determine the international character of the 

transportalion, regardless of the actually covered route. The 

common law doctrine favouring unlimited liability for 

unallowed deviat ions can apparently not be invoked to set 

aside the Warsaw system. 135 However, no such instruction can 

be found with respect ta the criterium "performance by 

air c ra ft" . 136 

133 SCHMID, R., op.cit. (note 130), 31-33. 
134 G l ATES, S., et a ., 
Arlinqton (Virginia), May 

18th Annual ATA Claims Prevention 
28-30 1991, unpublished, 4-9. 

Seminar, 

135 BOOYSEN, H., "When is a Domestic Carrier Legally Involved in 
Internatio'1al Carriage in Terms of the Warsaw Convention?", Zeitschrift 
fur Luft- und Weltraumrecht, 1990, Vol. 39, 329-344; Chandler v. Jet Air 
Freight, lllinois Apellate Court, November 15 1977, 14 Aviation Law 
Reports 18.321. 

136 Art:i cIe 1""1 of the CMR speaks in a more general way of the 
apllica'_ion to contracts of carriage, rather than the carriage itself . 
This ... mpl ies that in case of non-agreect trucking, the CMR cannat be 
applied. see: DONALD, A., E., op.cit. (note 13), 8. 
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Though an indisputable Just ificat ion for any of the above 

rnentioned solut ions for unilateral mode subst i t ut ion seems to 

be lacking, the only viable al te rnat ive appea rs that the 

terrns of the cont ract preva il aga inst the clct ua l si t uat ion 

when determining the proper legal regime for the par t whi ch 

is substituted by surface transport (see a180 infra for the 

discussion about the fragmentary view on the Warsaw 

Convention) The air carrier has indeed committed himself to 

a safe transport of the goods in his care under the 

condi t ions set in the eont rael . 137 In the sarne l ine, the 

notorious Alvor Draft Convention adds a fourth paraqraph to 

Article 18 of the origindl Warsaw Convention, clarifyinq thaL 

if a car rie r - w i t hou t the con sen t 0 f the con ~; i q n 0 r -

substitutes carriage by another mode of transport for the 

whole or part of a carriage intended between the parties to 

be carriage by air, such carriage by another mode i3 deemcd 

to be within the period of carriage by :tir. nS 

Cross-border surface movement s may also raise quesU ons about 

the international nat ure of the a ir segment in a combined 

transportation. For example, shipmenls could conceivably be 

trucked from Toronto over the U.S.- Canadian border ta 

Chicago, where it is put on a domestic flight to Los Angeles. 

It follows from Article 31 that only the points of d(~parture 

and destination of the air leg seem to be relevanl to 

determine the applicabllityof the Warsaw sy[jtem. This 

solution remains questionable if the customer did not 

knowingly contract for sueh combined transportation, bul for 

total air carriage. 

137 KOLLER, 1., op. ci t. (note 54), 360; Landger icht Hamburg, 19 Junj 
1989, Zeitschritt tur Luft- und Weltraumrecht, 1990, Vol. 39, 229-231; 
UTA and Air Afrique v. Electro Entreprise, Cour de Cassation (F'rancf;:!), 
Revue française de droit aérien, 1979, 310. 

138 CHENG, B., "Sixt Y Years of the Warsaw Conv~ntion: Airline Liability 
at the Crossroads (Part II)'', Zeitschrift fur Luft- und Weltraumrecht, 
1990, Vol. 39, 12-13. 
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As far as the CMR is concerned, there seems to be a growing 

tendency to take any t rucking as part of an international 

combined transport 

legislations .139 

out of the sphere of domestic 

139 DORRESTEIN, T., H., op.cit. (note 3), 10. 
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IV. BUYING TIME: LIABILITY FOR DELAY 

---- - - --- - - --- - - --- - - -~._-- - ---- - ----

1. Introduction: Delay, a "Peril. of the Air"? 

From the very beginning, the principle of llability for delay 

has been under fire by the air carriers. 140 During the 1929 

Warsaw Conference, the British delegation sustained thal 

liability for delay should always be optional, whereas the 

French delegation favoured a mandatory ground in aviat ion. 141 

Even though the French thesis was finally adopted in lhc' 

Convention, the issue remaJns to datf' subjecl t.o 

controversial opinions. 

Financial objections have rarely been expresseo, bul il 18 

obvious that a too strict liability regjme for dclay wOllld 

put an extra strain on the economy of the airllnc compdnies. 

The arguments of the latter, volced by both rATA and aviélt ion 

insurers, run like a fil rouqe through internat Jona 1 

conferences in the past decades. 

In spite of the fact that the initial technJcal imperfections 

in the control of the air are overcome by a spectdcular 

development in safety and efficiency, it i5 ']tlll thouqht 

that a burdensome liability for delay may jeopélrdizp lhn 

flight. The airera ft commande r may not seek to arrive (Jn lirnf! 

at all cost. Adherence to s a f e t y r c qui rr~ men t 'i (1 Il 

part i cular , comp l iance wi th wea t her min i ma, mil j nt ('na fi ce 

schedules and crew rest prov l s ions) has thus br=~en quot.cd iJ~; a 

basic interest that should not be sacrif iced f r.H ~;p(>("~d. 142 

140 MAPELLI Y LOPEZ, E., "Air Carriers Laibility in Casc8 of Delay", 
Annals of Air and Space Law, 1976, Vol. I, 115. 

141 VIDELA ESCALADA, F., N., op.cit. (note 1), 579-80 • 

142 NDUM, F., N., op. cit. (note 26), 153-4. 
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Indeed, the unique safety standards for air transport, 

commonly carrying both cargo and passengers in "combi" 

flights, imply that the carrier's obligation to timely arrive 

should not b~ as rigidly evaluated A~ in the case of surface 

carriage. Moreover, the circumstances in which aviation takes 

place offer particular uncertainties likely to have impact on 

the punctuality of flights (see infra). 

These observations echoed even through the twenty-first 

session of the ICAO Legal Committee (1974) and the Conference 

in preparation of Montréal Protocol 4 (1975), where a curious 

double standard framework for the liability of the air 

carrier was accepted. 143 A system of strict liability with a 

limited number of defenses and an unbreakable limit was to 

govern loss or damage to cargo. For damage occasioned by 

delay, however, it WdS retained without any opposition (sic!) 

that the basis for the liability should be a rebuttable 

presumption of fault on behalf of the air carrier, completely 

in l ine wi th the exist ing Warsaw system and the Guatemala 

City Protocol with respect to delay of passengers .144 By 

deleting any sanction for wilful misconduct under the 

Warsaw/Hague Article 25, this crippled fault principle 

results in a strange and unbalanced combination. 

On the other hand, it cannot be denied that speed is a basic 

characteristic that should always be taken into account when 

dealjng with air transport. While it is true that no single 

factor can be isolated as being the principal one for aIl 

commod i t ies in the mode-choice process, the total transit 

time has frequently been mentioned as the most significant 

143 TOBOLEWSKI, A., op.dt. (note 67), 121. 

144 ICAO LegLIl Committee, 21st Session, Montreal, 3-22 October 1974, 
Vol. l Minutes, Montreal, 1976, Doc. 9131- LC/173-1, 88-89; FITZGERALD, 
G., f., op.dt. (note 15),302 etseq .. 
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variable when evaluating a preferred transport mode.1~ During 

the past few years, the time factor has even gnined overall 

importance in transportation law, because various modes 

compete increasingly with speed of carriage as a selling 

argument. Short transit time is correspondingly often the 

decisive factor in the choice of the air mode, particularly 

for medium and long hauls. This c~ncerns a fortiori the small 

package and courier market, where shipments are time­

sensitive rather than priee-sensitive. 

The emphasis on this particular aspect of air transport may 

also vary according to the shipped commodit y. Delay and 

spoilage, for example, are the major problems in the segment 

of perishable goods,as they account for about three qUdrlers 

of the claims. With modern forms of stock management, 

untimely delivery of semi-manufactured articles may disrupt 

an entire production l ine. 146 

2. Leqal Analysis: Outline 

The principle that the air carrier is liable for damage 

occasioned by delay is stated in Article 19 of the Warsaw 

Convention, separately from the provision on loss and 

damage. This division into different articles follows an old 

tradition in transportation law, which does nct appear in 

145 Ets. peronny v. Ethiopian Airlines, Cour d'Appel de Paris, Revue 
française de droit aérien, 1975, 395; SCHONER, D., op.cit. (note 72), 
159-160; HAYUTH, Y., op.cit. (note 7), 129; MAGDELÉNAT, ,1.-1,., op.cH. 
(note 2), 106; DONATO, A., M., op.cit. (note 19), 17'); Bianchi v. !Jnited 
Airlines, 15 Avi. 17, 426; TAPNER, H., op.cit. (note 1), 136; DAVI~, G., 
J., and GRAY, R., "Purchasing International Frei ght Sorv j Ge,',", Gower, 
Aldershot (UK), 1985, 81-96 . 

146 DE JUGLARD, M., DU PONTAVICE, E., DUTHEIL DE LA ROCHERE, J., MILLER, 
G., M., op.cit. (note 9), 1989, 1148. 

" 
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more recent Conventions such as the CIM of 1952 and the CMR 

of 1956 (unique Article 17) .147 

Unfortunately, the nebulous formula as such contains many 

loopholes, since it fails to clarify (as opposed to Articles 

17 and 18) the period to be taken into account for the 

complet ion of the journey and the condit ions under which 

delay should be calculated .148 Although the definition of a 

more specifie concept is left 

generally held that delivery 

up to 

should 

the courts, 

take place 

it is 

within 

reasonable time. This principle, traced back to the 

preparatory works of the Warsaw Convention, is parallel with 

the detailed characterization of the allowed period for the 

carriage in the European Road Transport Convention (CMR). 

Article 19 of the CMR specifies that, if there is no agreed 

t ime-limi tin accordance wi th Art icle 6 § 2 (f), delay in 

delivery occurs when the actual duration of the carriage- in 

view of the circumstances of the case- exceeds the time that 

would be reasonable for a diligent carrier .149 

The necessity of complying with the contract of carriage in 

due time avoids that the carrier adapts it to his own 

convenience and overlooks the consideration of the interests 

of the users. 

Making a rough draft, delay in the carriage by air is 

defined in two distinct hypotheses: either when the goods are 

not delivered within the time expressly agreed upon by the 

parties or when the actual period of transport substantially 

exceeds the time that was normally required for its 

147 DORRESTEIN, T., H., op.cit. (note 3), 234. 

148 DIEDERIKS-VERSCHOOR, 1., H. .. De aansprakelijkheid van de 
Vervoerder in het Luchtrecht", VAN BAKELEN, F., A., "Teksten van de op 
27 maart 1985 te Grordngen gehouden studiedag", Uitgaven Vakgroep 
Handelsrecht R.U.G., unpublished, 1985,50-1; RIDLEY, J., op.cit. (note 
119), 233 . 

149 DONALD, A., E., op.dt. (note 13), 16-17. 
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performance by a diligent carrier, taking into account the 

actual circumstances. 

A lacuna in most commercial contracts of air cargo up to now 

is the lack of feedback of the status (notice of delay) of 

the shipment to the consignor, who mostly pays the fr~ight 

under the conditions of CIF and C&F .150 The introduction of 

computerized reservations systems may facilitate the follow­

up of urgent consignments. 

3. Fixed Time-Limit 

Contrary to the archetype of a contract, the sales contract, 

the time for delivery is usually not agreed upon in a 

contract of carriage. It seems that the complex pattern of 

contracts of carriage- mostly an appendix to a sale 01 gonds 

transaction- describes primarily the reciprocal rights and 

duties of the parties, rather than the modalities of the 

actual performance .151 

There is of course a possibility that the time limit allowed 

for the transport has been fixed beforehand by the contract 

of carriage, in special legal rules or by custom. Any cxcess 

of that l imi t then s imply means that de lay ha S occur red. In 

this case it won't be necessary to find methods of 

calculat ing the t ime-l imi t, as no indi vidua l ad j ustment wj 11 

be allowed. 

The initial text of the Warsaw Convention foresees a 

reference to a time-limit on the traffic document, but its 

150 Oberlandesgericht Frankfurt am Main, 3 August 1982, Zeitschrift fur 
Luft- und Weltraumrecht, 1983, Vol. 32, 59-60 . 

151 GRONFORS, K., "The Concept of Delay in Transportation Law", European 
Transport Law, 1974, Vol. IX, 402-403. 



• 

• 

66 
omission does not imply that the limitations of liability are 

forfeited. The simplification of the air waybill by the Hague 

?rotocol makes any statement of a specified delivery time 

completely optional. 

One should also mention Clause 6.3.1 Of the IATA Conditions 

of Carriage for Cargo, which states that no representative of 

the carrier has the authority to alter or waive any provision 

of the contract. This condition precludes an oral warrant y of 

a specifie delivery date from modifying the general 

candi tions of carriage. Deviations from these conditions 

agreed upon with a representative of an airline are 

consequently only binding for the carrier if they are stated 

on the air waybill. 152 

The European Railroad Transport Convention (CIM) itself has 

specified the delivery time in relation to, mainIy, the 

distance of transportation and the handling of cargo. 153 If 

the rather largely measured time-limit for delivery has been 

exceeded, then the railway is liable for damage caused, 

irrespective of any fauit. At the drafting of the CMR, one 

considered a system similar ta that of the railroad regime, 

but it proved to be impracticable in view of the different 

circumstances of carriage .154 The last remark could equally be 

made in "iew of the aviation industry, which requires more 

flexibility in the transport schedules. 

Airlines of Eastern Europe used ta have clear provisions on 

travelling time, a model that could be applied universally. 

The general conditions of carriage of the former DDR airline 

INTERFLUG, for example, specified delay as exceeding the 

152 VIOF,LA ESCALADA, F., N., op.cit. (note 1),581. 

153 RIOLEY, J., op. cit. (note 119), 250; DIEDERIKS-VERSCHOOR, 
op.cit. (note 148), 1985, 52 . 

154 DORRE~~EIN, T., H., op.cit. (note 3), 232. 

I., H., 
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schedule with 30 minutes. The liability of the airline was 

limited to double the price of transport. 155 

Many air express companies not only advertise swiftness of 

their services, they also publish delivery standards and 

guarantee on-time delivery. They often guarantee with thE'ir 

priority services delivery on the same day or on the next 

morning (not later than 10:30 am local time). Semi-priority 

services caver deliveries on the next, second or third 

business day. 156 

The Postal Services, on the other hand, are not at all liable 

for delay in the delivery of letters or packages, simply 

because this ground does not appear among the explicit 

exceptions to the principle of non-liability.157 

4. aeasonable Dispatch 

4.A. D.fin;~l.on: The GRÔNFORS Model 

If tnere is no time-limit specified inter partes or erga 

omnes (as in railway law), then the contract indicates only 

the framework for the period of time allowed, based on the 

principle of reasonableness. 

The concepts "reasonable" and "delay" are clarified and 

elaborated on the basis of their actual use in a wide variety 

155 SCHONER, D., "Die internationale Rechtsprechung 
Abkommen in den Jahren 1977 bis 1980", Zeitschrift 
Weltraumrecht, 1980, Vol. 29, 345: see also: MAPELI.I Y 
Carriers Laibility in Cases of Delay", Annals of Air 
1976, Vol. l, 128-130. 

zum Warschauer 
fur l"uEt - und 

LOPEZ, E., "Ai r 
and Space [.a'N, 

156 HEMPSTEAD, G. t M., "What is the current and future statu3 of 
integrated operators, scheduled carriers and forwarders, domestica11y 
and world-wide?", Cargo Express, November 1990, Vol. 11-10, 6-8: 
BERNAUW, K., C., A., op.cit. (note 126), 30 . 

157 BERNAUW, K., C., A., op.cit. (note 126), 170. 

\ 
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of legal materiaJs on this subject-matter, including travaux 

préparatoires, decisions made by courts and legal writings. 

The terminology for this analysis is borrowed from a model 

designed by Professor Kurt GRONFORS in order to resolve 

pract ica l lega l problems on delay. 158 

By lack of any definition in the Warsaw Convention, delay 

could adequately be described as "being late in relation to a 

certain standard". In order to perform the carriage with 

reasonable dispatch, the carrier has to commence the voyage 

without unreasonable delay, which allows a certain 

f lexibi l i ty in his cargo ope rat ions. This means that the 

goods must not necessarily be transported on the first 

available flight after the carrier has taken the goods into 

charge. Ultimately, the goods have to be delivered at the 

very destination as soon as practically possible. AlI these 

operations necessarily imply vague evaluations and the use of 

flexible margins. 

It seems rather unsuitable to take into account the 

expectations of the parties about the time due. Such a 

subjective norm involves quite sorne practical difficulties 

like resolving cases where the parties have incompatible 

ideas or assessing the individual expectations. 

The obvious comparison is with the period of time normally 

used for the carriage in question. In commercial air 

transport, this time to perform the contract can nowadays be 

set a priori with at least sorne approach to certainty, even 

with regard to flights to the other end of the world. Ta 

establish this more objective standard, it is necessary to 

calculate the time-limit allowed indirectly on the basis of 

similar experiences and also with reference to sorne datas of 

particular cases . 

158 GRONFOR::;, K., op.cit. (note 151), 400-413. 
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4.8. Pariod of time allo"ad 

4.8.1. The period of time normally required for tha 

carriage: calculation at a qeneral leval 

The task of establishing a general and objective standard is 

often facilitated by the issuance of very accurate time­

tables by th~ airlines. A considerate judgment on the normal 

duration of a flight ls thereby supplied by expert technical 

services of the airline companies themselves. Distance, 

frequency of service and- to a lesser extent- type of 

aircraft make up the determining factors of average timjng. 159 

Service tables seem less effective for trucking, which can 

serve places without airports or without regularity. A recent 

study on air-trucking on the Europeéin continent shows that 

same day delivery can be aChieved to a restricted number of 

locations up to 300 kilometers from the main ajrport. Further 

up to 900 kilometers delivery can mostly be offered on the 

second day in the morning. 160 

As mentioned above, air carriers refrain from establishing a 

time-limit. Clause 6.3.1 of the rATA Conditions of Carriage 

for Cargo, usually reiterated on the back of air waybills, 

provides that times shown in time-tables or elsewhere are 

approximate and form no part of the contract of carriage. 

viewed as an a priori waiver, tending to prevent the 

realization of delay, it seems prima facie to be in conflict 

with the categorical sanction of Article 23 of the Warsaw 

159 DE JUGLARD, M., DU PONTAVICE, E., DUTHEIL DE LA ROCHERE, J., MII.LER, 
G., M., op.cit. (note 9), 1144; MAPELLI y LOPEZ, E., op.cit. (note 155), 
Vol. l, 119 . 

160 DOBBELAER, J., et aL, op.cit. (note 120), 4 and 11-13. 
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Convention, nullifying any clause which tends to alleviate 

the carrier of his obligations .161 

The no-time clause can only be interpreted validly, for as 

much as it does not exempt the carrier of his liability for 

delay, but simply clarifies that the carrier is not bound by 

the published times of departure and arrivaI as a fixed time 

guarantee. 162 

While damage resulting from delay cannot be claimed when the 

scheduled time limit is exceeded, it may not be concluded 

that the time of transport can be determined at the whims of 

the carrier. Moreover, the fact that scheduled times of 

arrivaI are looked upon as mere guidelines as to the average 

transportation time, does not affect their evidentiary value 

with regard to the fact of delay (added to- inter alia- the 

consignor's prior dealings with the carrier and statements 

the carrier made in advertisements) . 

The right of the carrier under the no-time clause thus stands 

as a derivation of the dut y under Article 8 (p), which 

requires that any agreement upon the time fixed for 

complet ion of the transportation be mentioned on the air 

waybill. 163 

Another, wider construction would render the realization of 

delay impossible, except when the delay was caused by wilful 

misconduct of the carrier or when the carrier had performed 

the carriage in bad faith. This meaning stretches to the 

very limits of the freedom of contract, being the morality or 

public order of a national law system. 

161 NDUM, F., N., op.cit. (note 26), 161; MAPELLI Y LOPEZ, E., op.cit. 
(note 155), 117-118. 

162 Hof 's-Gravenhage, March 8 1962, VAN BAKELEN, F., A., and DIEDERIKS­
VERSCHOOR, r., H., op.cit. (note 31), 34-39; MILLER, A. , J., op.cit. 
(note 74), 82-3 . 

163 MAGDELENAT, J.-L., op.cit. (note 55), 84. 
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The total exclusion of the right to expect a performance of 

the carriage at a particular time, is too presumptuous to be 

acceptable today. Considering the economics of the contract, 

the time-table is one of the most important clauses for the 

consignor, who has selected air transport as the fasLest 

transport mode. The contract of carriage by air creates an 

accessory- though not absolute- obligation of speed. Finally, 

the special nature of the contracts of adhesion gives rise to 

suspicions in the opinion of many law practicers. 1M 

4.8.2. The Period aeasonably Required for the 
Carriage: Calculation at an Individual Level 

Delay is not proven by the simple confrontation of the hour 

of arrival at destination with the schedule of the air l ine 

correspondent with the first available fl ight after the 

carrier has accepted the cargo. 

In order to achieve a more flexible criterion as intended by 

the drafters of the Warsaw Convention, the average result of 

the first step has to be adjusted with regard to a serie~ of 

factors surrounding air traffic, which can be catalogued on 

the basis of experience. 165 If such special circumstances do 

not permit a diligent carrier to organize the transport of 

the goods within the objectively measured period of time, 

then the period will be eXLended accordingly. 

Typical are adjustments because of meteorological conditions 

during a particular voyage. They may result in the temporary 

closing of the airport of departure 0r arrival, which could 

lead to delay or cancellatl.on of the flight, or diversion to 

another airport with acceptable meteorologicdl conditions. 

164 MAPELLI Y LOPEZ, E. , op. ci t. (note 155) , 118. 

165 MAPELLI Y LOPEZ, E. , op. ci t. (note 155) , 111-115. 
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The accessory obligation of speed, mirrored in the time-

tables, can obviously not be guaranteed when the hierarchical 

higher obligation of security is involved. These kinds of 

adjustments are usually drawn into the picture under the form 

of a substantive defence mad€! by the carrier showing that the 

delay was caused by circl.mstances beyond the carrier' s 

control (force majeure) 166 

Another type of individual facts relevant to estimate the 

allowed period of time is the kind of goods carried. Usually 

goods must stand up to normal transport, but not to transport 

that is much slower and more hazardous than could be 

reasonably anticipated. For sorne goods which by their nature 

alone require delivery as saon as possible, like live animaIs 

and perishables, the carrier has to comply with strist 

demands as to the time used. 167 Perishable shipments are in 

daily practice not always të2ated priority cargo because of 

the relat i vely low pr ice per kilogram. This increasf S the 

already higher risk for damage from delays.l~ 

However, the knowledge that the shipment is of perishable 

nature requires air carriers to exerclse ordinary care to 

protect such goods from spoilage. If the carrier cannot match 

the standards to carry a particular kind of goods, he still 

has the right to refuse the conclusion of the contract, as 

recognized by the Warsaw Convention.l~ 

166 GOLDHIRSCH, L., B., op.cit. (note 66), 77-79; Air France v. Lamour, 
Cass., Novernber 10 1971, Revue française de droit aérien, 1972, 47. 

167 Connaught Laboratories Ltd. v. Air Canada, Ontario High Court of 
Justice, October 10 1978, Dominion Law Reports, Third Series, 1979, Vol. 
94, 586-594. 

168 18th Annual ATA Claims Prevention Seminar, Arlington (Virginia), May 
28-30 1991, unpublished, attachment B, 2. 

169 Following IATA Resolutions 620 and 621 (Cargo Services Conference 
Resolutions Nanual, IATA, Montréal, 1991, 61), rules have been developed 
on special container designs, the preparation of live animals prior to 
dispatch and special handling methods. The IATA Live Animals 
Regulations, regularly updated by a board of experts, have been approved 
by several governments as part of their national legislation; "Air 
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Operationai pzoblems because of congestion at airports have 

drawn a lot of attention of rATA, since the capacity of 

airports to absorb air traffic has developed at a slower pace 

than the increase in air traffic itself. Frequently, upon 

punctual arrivaI of an aircraft ta the control zone of an 

airport, it is assigned a turn because of local congestion. 

Overhauis or Iast minute repairs of aircraft may also affect 

the schedule of one or even several flights. IATI conditions 

specify that a technical malfunction does not constitute 

delay or refusaI to perform. This details Article 20 of the 

Warsaw Convention with respect to the carrier's defence that 

he and his subordiné' .:.es took cl 11 necessary measures ta 

prevent damage. It is the dut y of an airline, however, to 

ensure the airworthines of i t sai rcra ft. The ca r rie r even 

risks uniimited liability when following standards which are 

Iower than the average. If there is a delay due to (-'ngine 

rnaifunction, technicians from the carrier's overhaul 

departrnent could testify as to the used precaut ions and 

recommended maintenance. 

The constant use of expensive commercial aircraft can have 

the etfect that no reserve equipment may be available ta 

serve in a specif ic emergency case. An air l ine fa il ing ta 

arrange (when possible) for a substitute aireraf l f rom 

another airline or via an indirect conne ct ion in older ta 

deliver on time, can possibly be held liable for delay ~n the 

conveyance of goods left behind on the ground, e!Jpecially 

when the delivery time is mentioned on the air waybiJ] .Im 

-------------------------- ----------

Freight", Backgrounder, IATA, Geneva, gva 8210, 4; 3ee also: DANIEL, M., 
D., "Air Transportation of Animals: Passengers or Propert.y?", Journal of 
Air Law and Commerce, 19&6, Vol. 51, 497-529; Rotterdam Zoological 
Gardens v. Air France, District Court of Amsterdam, June 15 19')6, 
International Law Reports, London, 1957, Vol. XXIV, 645-646. 

170 Hennesy v. Air France, Cour d'Appel de P,.ris, February 2') 1954, 
Revue française de droit aérien, 1954, 45; DIEDERIKS-VERSCHOOR, 1., H., 
op.cit. (note 11), 1-3, 70. 
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The untimely delivery of cargo travelling in the holds of 

passenger aircraft, quod plerumque fit, may be intertwined 

with a cluster of seemingly banal administrative or practical 

issues, such as the checking of pers ons and luggage, the 

attention to the meals that should be put on board, the 

prepa rat ion of documents and the non-arrival of sorne 

passcngers or a person embarking on a flight with a totally 

different destinatjon. Another fact of airline life is that­

whatever the efforts being made to trim down the paperwork in 

cargo matters- one can hardly simplify the precautionary 

security measures that should be taken to avoid aviation 

related delinquency. 171 

As mentioned before, circumstances which may be directly 

attributed to the carrier cannot be taken into account to 

correct the general standard. It is, for example, hardly a 

valid excuse for delay that an aircraft has to wait for a 

connection that is not mentioned in the scheduled services. 

Delay in air carriage caused by the carrier by putting urgent 

shipments on a next flight because of lacking capacity, al se 

constitutes a risk which is inherent to the enterprise of air 

cargo. 

The presence of voluminous mail and excessive baggage at a 

part leu lar f l ight, however, may be considered as a valid 

excuse. In accordance with an agreement between the Universal 

Postal Union and IATA, mail has always priority over cargo. 

Most genera l conditions of carriage for goods reserve alse 

prio~ity for the carriage of passengers, extended to the 

luggage they bring with them. Unlike the carriage of goods, 

thE' air t ra nsport for baggage isbas ically acces sory te 

passenger traffic. 172 

-----------

171 MAPEI.LI Y LOPEZ, E., op. dt. (note 155), 111. 

172 BAUZA ARAUJO, A., "Tratado de Derecho Aeronautico" , Tomo III, Ed. 
Amalio M. Fernandez, Montevideo, 1981, 60; MAGDELÉNAT, J.-L., op.cit. 
(,lOte 2), 99. 
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On the other hand, reserving capacity for regular cargo 

shippers does not guaranteE' that the consignment will be 

carried on schedule u~der aIl circumstances. Clause 6.3.5 of 

the IATA Conditions of Carriage for Cargo states that, 

subject to applicable government laws, regulations and 

orders, the carriE'r retains the right to determine the 

priority of carriage between consiçUlmpnts. This dops not 

imply that the carrier may arbitrariJy apply 'hesp ~;t anddrd 

clauses. They have to be appl i ed under ci r cumsta rH'('!, ~;how i ng 

good faith and after verification whether the subordination 

of a particular consignment can be justified. Bad faith has 

to be dist inguished from the concept 0 f w il fu l mi3conduct, 

since comparative studies show that the severity ()f d f.:l\11t 

is not relevant for the validity of an exoflPratiori ,>lallS(>. 

It is not exceptional that an airline oV0rsel1', iL:; capclcity 

because shippers s imply don 1 t show up for a pel rl i CU Ln f 1 iqht 

(overbooking as a reaction to no-show) ,In Airlin(':) crin dl!:;O 

serve more stations economically by consolidating 1<>8S t ime 

sensitive shipments in regional hllbs, whi lI' flying or 

trucking smaller shipments with short tré1nslL t imes via only 

one European network. 174 It remains doubtful, however, whether 

airlines may sacrifice speed for purely economic H'<:l'JOll::; ••. 

173 An inquiry among rnembers of the Association of Europeiln Airlinp-3 
(AEA) in 19[13 indicated that this problem arnounl3 ln lo:,;sr.J3 of 
approximately 200 million US$ for the airlines. See: Rb. 'g Gravenhage, 
June 13 1957, VAN BAKELEN, F., A., anJ DIEDERIK,s-VERSCHI)OR, 1., Il., 
op.cit. (note 31), 10-18 . 

174 DOBBELAER, J., et al., op. cit. (note 120), 12-1"3, 
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4. C. 'l'he period of 'l'ime Allowed Related to the period 

of 'l'ime Used 

4. C. 1 . 'l'ha Baginning of the Period 

Having obtained the length of time, one must relate the 

beginning of the period of time used to the chain of events. 

Art ic] e 19 of the Warsaw Convention merely states that the 

damage may be recovered from the carrier if it occurred by 

"delay in the transportation by air". The key question is 

whether the Warsaw system will apply to the damage tied to 

delay during the surface segment. 

The date of signing of the contract does not constitute a 

relevant point of reference, because there is no textual 

basis for it in the Convention. Moreover, the reference does 

not fit ipto the commercial practice, as the air waybill can 

be signed weIl before the carrier has accepted the cargo, or 

after it, or even not at ail (see supra) . 

In the legal literature, three schools of thought have been 

presented as to the meaning of the formula of Art icle 19. 175 

According to what is known as the early Goedhuis 

interpretation, the phrase only refers to delay that occurs 

while the cargo is actually airborne.1~ However, it should be 

pointed out that the adoption of such a narrow interpretation 

would lead in a vast majority of cases (inter alia ail 

surface transport) to an exclusl(~ of the carrier's liability 

175 COLAS, E., "La responsabilité du ~rarsportaeur aer1en pour retard 
dans la livraison d'un colis", Annals of A';'.: ana Space Law, 1981, Vol. 
VI, 20; MAGDEl,ENAT, J.-L., op.dt. (note 55), 89; SCHONER, D., op.cit. 
(note 72), 162 . 

176 GOEDHUIS, O., "La Convention de Varsovie du 12 O;tobre 1929", Den 
Haag, 1933, 166. 
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for delay. 177 Ab absurdo, damages for postponed or cancelled 

flights could never be compensated under Article 19. 

The standpoint favoured by Orion 

the total transport, aris ing if 

destination later than the time 

simply refers to delay in 

the cargo arrives at its 

it ought to have arrived, 

whatever that actually may mean. Indeed, the authent ic 

French text uses the expression delay "in" (dans) the 

carriage by air, and not the linguistically narrower term 

"during" (pendant) .178 

The most widely accepted interpretation views Article 18 of 

the Warsaw Convention as a guideline 

Article 19 as the period of liability 

for clc1ims undpr 

is concerned. 179 The 

condition that the goods are taken into charge by lhe carrier 

is cumulated with the prerequisite that the good~ mu~;t al sa 

pas s the border l ine of the a irport- if the ca r ri (' r has nol 

accepted a wider scope of liabj lit y for surface rnnVl'I1H'nLs. 

However, even this classical deus ex machina theory d()e~3 not 

prove to be safe from critical analysj s. From lhe pOlnt of 

legal policy, it would be unacceptable in ljner traffic to 

use a geographical confinement to draw limits ln the 

dimension of time. Goods delivered for transporlation could 

lie "on the quay" waiting for loading or be stored by the aj r 

carrier outside the airport area for a very ] ong lime without 

any delay on behalf of the carrier, as the allowed perlod of 

time has technically not begun. 180 

177 TOBOLEWSKI, A., op.cit. (note 67), 63. 

178 DRION, H., op.cit. (note 54), 1954, 85-86; Dora pick v. Doutsche 
Lufthansa Aktiengesellschaft et al., Civil Court of the Ci ty of New 
York, December 3 1965, US Aviation Reports, 1967, 973-985. 

179 Oberlandesgericht Frankfurt am Main, 4 Decernber 1979, Zcit.schrift 
fur Luft- und Weltraumrecht, 1980, Vol. 29, 441-444; Transports Mondiaux 
v. Air France and Lufthansa, Cour d'Appel de Paris, March 14 1969, Revue 
française de droit aérien, 1969, 317 . 

180 GOLDHIRSCH, L., B., op.dt. (note 66),80. 

\ 



• 

• 

78 
It would therefore be preferable tù start the clock as soon 

as the carrier has taken lhe goods in charge for the purpose 

of transportation. This moment may coincide with the 

beginning of the period of liability under Article 18, but 

basically it i8 independent from it .181 

4. C. 2. The End of the period 

Having determined the length of the period of time allowed 

for the ca rr iage and t he point where this pe r iod starts t 0 

run, the end of the "yardstick" has come into position. 

Logically, the period of responsibility basically ends with 

the effective delivery of the goods to the consignee at 

destination, in special cases even earlier. It occurs that 

the cargo arrives in time at the premises of the consignee, 

but cannot be de livered because the consignee could not be 

reached. It would depend entirely on the loyal and efficient 

co-operation of the receiver to take care of the goods as 

soon as practically possible. 

The end can consequently best be described as the moment 

where the carrier has made the goods available for delivery 

to the conslgnee at the final destination, either in the 

terminal of the carrier or, according to contract, on the 

premises of the consignee. Howe'Jer, it should be mentioned 

that Articles 12~1 and 13~1 of the Warsaw Convention envisage 

possible changes of th€. agreed plan before normal delivery 

takes place. Under prescribed conditions, consignor and 

consignee have alternatively the right to dispose of the 

goods by giving instructions to the air carrier. 

The CMR specifies in detail the road carrier's right of 

disposaI or destruction of the ca~go when delivery appears to 

be impossible. Article 16~3, for example, enables the road 

carrier to sell the soods wi thout seeking instructions if the 

181 GRONFORS, K., op.cit. (note 151) .. 409. 
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goods are perishable or their condition warrants such a 

course, or if storage expenses would be out of proport ion ta 

the value of the goods, or after the expiry of a reasonable 

period, the carrie r has not rece 1 ved lns t ruct ions tü the 

contrary which he can reasonably obey. A similar provision on 

the disposal of perishables is incorporated in the IATA 

Conditions of Carriage for Cargo under Clause 8.5 . 

.. • D. Relevant De1ay 

One last prerequisite for delay has ta be tested, since not 

every excess of the per iod allowed by the per iod act ua lly 

used is sufficient to result in liability. The time-limit 

allowed has to be substantially exceeded before the delay is 

considered legally relevant .182 

The Anglo-American formula goes that the carrier is bound by 

a liability ünly for an "abnormal delay", which could have 

been avoided or shortened. However, the air car r ier has la 

fulfil his common law dut Y of informing the shipper that a 

certain delay can be expected. Civil law courts rcachcd a 

similar conclusion, holding that anything further than a 

"slight or minor delay" gives rise to liability under Art. 19 

of the Warsaw Convention. 183 

One argument is that if the delay was really unimportant, it 

could not cause the customer any damage at all. A furlher 

argument is that the ca lcula t ion as a whole contains many 

uncertain element s of evaluat ing the reasonableness and so 

forth, that the out come in fact can differ more or less 

slightly. 

182 GRONFORS, K., op. cit. (note 151), 411. 

183 Fret et Transit Aè:rie'l. v. Sté Hernu-Perron et aL, Cour de 
Cassation, Revue française de droi t aérien, 1979, 175; MAGDELENAT, J.­
L., op. cit. (note 55), 87. 
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On the other hand, if the cause of even a short or prima 

tacie reasonable delay is gross negligence on behalf of the 

carrier, the court may nevertheless hold the carrier liable 

despite of a "no time" clause. 184 By agreement the cri terion 

of excess of t ime can be changed either in the direction of 

allowing even the slightest excess to be relevant (the strict 

time guarantee of the courier companies) or in the direction 

of requiring a grave excess as a condition for relevancy, the 

common clause for air carriers under the Warsaw system. 

As to integrators, the time by which the carriage must be 

performed, is often narrowly described either expressly in 

the contract of carriage or by reference to the service guide 

and advcrt ised warrant ies that have to be backed up .185 Sorne 

types of services have patented denominations that can be 

found back ir. servic~ guidps or advertisements, where the 

nature and conditions of the service are explained. Timely 

delivery may be normally expected from a courier company, 

which stands fo~ accurate time-sensitive services, costing up 

to 100 times the priee it would have cost using the postal 

service. 186 

In the railway convention CIM, as always more elaborated and 

accurate as far as delay problems are concerned, the 

substantial time-limit is fixed to exactly 48 hours. 

184 Générale Air Fret v. TWA, Tri. Comm. Seine, February 23 1956, 
française de droit aérien, 1956, 324; GOLDHIRSCH, L., B., op.cit. 
66), 77 . 

Revue 
(note 

185 DAVIS, G., J., and GRAY, R., 
186 0 BERNAUW, K., C., A., op.c~t. 

op.cit. (note 145), 85-87 and 127-128. 

(note 126), 150-3. 
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S. Damage. 

S.A. Mat.rial Damage 

It does not suffice to prove the first two elements of 

Article 19, namely the delay itself and the fact that it 

actually occurred during the transportation by air sensu 

lato. The onus a1so rests on the claimant to show evid~nce 

that he had suffered damage and that the damaqc was 

proximate1y caused by the delay. It is then up to the carrier 

to rebut the presumpt ion of fault imposed upon h 1 m by Art iel e 

19, proving that the delay is due ta a particular cause which 

is foreign to his enterprise. IR7 For example, the carrier can 

avoid liability showing that a cargo delay rcsulted from 

incorrect statements in the air waybill or that he refused lo 

make a delivery to anyone but the named consignee. 

Damage and causation are, by lack of substantial 

international rules on the subject, determined according to 

the relevant national law. The amounl of damages is generally 

tied to the 10ss of the market value of the gonds due to 

delay. 

Typical for cargo is that bath Articles 18 and 19 can be at 

stake, if the delay causes material damage or loss of the 

goads. 188 Article 18 does not refer to a specia l cause of 

damage or loss as a separate criterium ta distinguish the lwo 

competing grounds. To be exact, the carr ier j:..; l iable under 

Article 19 when the goods would have arr j ved in good 

condition within reasonable time, but suffered damages 

because it cou1d not bear any longer the condi t ions of 

187 DE JUGLARD, M., DU PONTAVICE, E., DUTHEIL DE LA ROCHERE, J., MILLER, 
G., M., op. cit. (note 9), 1989, 1146 . 

188 SCHONER, D., op.c~t. (note 72),163. 
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1 

transport .189 Especially with peris~ables like eut flowers, 

fresh fruit, live animais or pharmat:eutical products, it is 

often not important whether delay occurred or not, if the 

physical da~age could be explained by either the passing of 

time or because the goods had not been dt~alt with properly. 

It is not always possible ta pinpoint the very cause if, for 

example, cl de la yed shipment has not been kept at the 

prescribed temperatures .190 Additionally, perishable cargo rnay 

have a usual rate of mortality or weight loss en route even 

when the flight is not delayed. 191 With live animaIs, expert 

test imony may be required to establish when exactly the 

in jury or death occurred. 192 The carrier could also take 

advanlage of an exoneration clause for inherent vice (without 

violating Article 23 of the Warsaw Convention) in those cases 

where the of the Hague Protocol is applicable. 193 

189 COLAS, E., op.cit. (note 175), 20. 

190 Oberlandesgericht Frankfurt am Main, 25 Januar 1983, Zeitschrift fur 
Luft- und Weltraumrecht, 1983, Vol. 32, 57-58; Cour de Cassation de 
France, 26 February 1985, Cy. Helvetia Saint Hall v. Air France and UTA, 
Ellropean Transport Law, 1985, Vol. XX, 361-364; Landgericht 
Frankfurt IMain, 7 March 1973, Zei tschrift fur Luft- und Wel traumrecht, 
1973, Vol. 22, 306-309. 

J91 Ets. peronny v. Ethjopian Airlines, 
1975, Revue française de droit aérien, 
T., H., op.dt. (note 11), 69. 

Cour d'Appel de Paris , May 30 
1975, 395; DIEDERIKS-VERSCHOOR, 

192 Fret et Transi t Aérien v. 
française de droi t aérien, 1979, 
66), 80. 

MEA, Cass., January 9 1979, 
175; GOLDHIRSCH, L., B., n~.cit. 

Revue 
(note 

193 Application Lo live animaIs: Attorney-General of Canada et al. v. 
Flying Tiger Line I~c. et al., High Court of Justice (Canada), October 
14 1987, Ontario Reports, 1988, Second Series, Vol. 61, 673-681; 
Dominion Law Reports, Fourth Series, 1988, Vol. 43, 685-693; Air Law, 
1988, Vol. XIII, 37-3B; DE JUGLARD, M., DU PONTAVICE, E., DUTHEIL DE LA 
ROCHERE, J., MI LLER, G., M., op. ci t . (note 9), 1153; ICAO Legal 
Conunitlee, 21st Session, Montreal, 3-22 October 1974, Vol. l MinutE"S, 
Montredl, 1976, lî ... )c. 9131- LC/173-1, 31-32. 
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IATA issued strong reservations about the liability for 

perishable goods, which are more sensitive to the slightest 

delay than other merchandise. 194 

Though the consequences of delay and damage or loss are often 

the same, an exclusion of one ground could be useful in view 

of the notice requirements and the proper defences that the 

carr ier may invoke (see supra). 195 The sol ut i on cou 1 d 1 iE' in 

the prevalence of Art icle 18, which seems ra t her a rb i tra ry, 

or in the cumulative application of both grounds for 

liability. 

Article 20 ~ 1 of the CMR, on the other hand, clarifies Lhat 

goods are treated as totally lost when they havE' not heen 

delivered within thirty days following the expiry of th(~ 

agreed time-limit or otherwise within sixt Y days from the 

time when the carrier took over the goods. The carrier's 

liability is then calculated according to the provj s iops on 

damage and loss and the carrier may invoke specifie defences 

under Articles 17 ~ 4 and 18 ~ 2 of the CMR. 

Article 34 :s. 3 of the CIM deals extensively with the malter. 

No indemnity for delay may be claimed in case of partidl or 

total loss, while the compensation for bath damage and delay 

may not exceed the hiqhest amount allowed for tota 1 1oSE> of 

the shipment. 

In practice, delay quite rarely gives way to compensation for 

the simple reason that- except for certain categorie3 of 

cargo- users generally suffer no damage for that reason. 

194 COLAS, E., op. ci t. (note 175), 20; DIEDERIKS-VERSCHOOR, I., H., 
op. ci t. (note 148), 57 . 

195 Oberlandesgericht Frankfurt am Main, 15 January 1980, Zeitschrift 
fur Luft- und Weltraumrecht, 1980, Vol. 29, 146-151. 

.. 
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S.B. Con •• quenti.l Damage. 

There i8 no exaggerating in saying that damage caused by 

delay lS consequential by exce llence. If liabili ty for delay 

were limited to material damage, Article 19 would be little 

more than an explanatory duplication of Article 18. The 

important f inancial consequences of the timely delivery are 

reflected by the high price the consignor is willing to pay 

for this service. 

The asses sment of such indirect damages is a mat ter of 

national law, since there is no clear provision in the Warsaw 

Convention on the compensation 

delivery not resulting in direct 

consignment itself .196 Article 23§5 

to be awarded for late 

phy sica l damage to the 

of the CMR is a bit more 

spec i fic, s ince the French t ext uses the word pré j udi ce 

(commercial prejudice) in connection with delay, whereas 

physical damage is referred to as avarie elsewhere in the 

Con ven t ion . 1 97 

One observes that the dornestic legal concept of forseeability 

plays an important role at this level. Evidence has to be 

produced that the carrier, at the tirne the contract was made, 

was aware of possible consequential damages in case of faulty 

performance. The consignor should take precautionary measures 

by describing precise ly to the carrier the contents of a 

consignment, a:1d by warning hirn of the necessity to ship it 

within a reasonable t ime and the probability that damage 

could result from delay.198 However, even where the 

196 Neither are conflicts of law regulated by the Warsaw Convention 
(except for sorne references to the law of the court seized of the case, 
lex fori). In the absence of any contractual provision on the applicable 
1aw, courts sllou1d therefore fir. st decide upon the complementary 
national law at stake. See: FRINGS, M., "Kollisionsrechtliche Aspekte 
des internationalen Luftbeforderungsvcrt rages", zeitschrift fur Luft­
und Weltraumrecllt, 1977, Vol. 26, 8-22 . 

lc)7 DONALD, A., E , op.cit. (note 13),37. 
198 COLAS, E., op.cit. (note 175), Vol. VI, 18. 
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forseeability of important economic los ses arising from 

untimely delivery is not objectively apparent [rom the 

documents accompanying the shipment, it may be assumed t.hat 

the carrier should have known the risk from the very ndture 

of a particular shipment or of the express services rendered. 

The problem of forseeability remains of course also with 

respect to the exact amounts inv01 ved. Cl)nsequenlla1 damage 

is more difficu1t to assess than visible damage wh ieh ent ai Is 

reduction in the value of the goods in question. Whl"re the 

loss of prof i ts i s not determi ned by pr ior expE.'rl cnec and 

there i s no contraet prov is ion for eeonomi e da maq{'s, l hey 

have often been deemed to be t 00 speeu la t l vp. 199 The 

fulf i lment of the cons i gnee' s obI igat ions to th j rd pa rt j es 

could amount to further complications. 

Clause 11.2 of the IATA Conditions of Calriage tor Cargo 

excludes any liability for consequentia 1 10:;5 or damag<" 

whether or not the carrier had knowledge that sllch loss or 

damage might be incurred. This leaves on]y the int.rinsic 

value of the shipment s to be covered: the cost of repa i r, 

replacement, resale or the fair market value. Tt brings lhe 

liability of the carrier for documents dra~,tically down La­

as a matter of speaking- the cost of the paper and the ink. 200 

Clauses excl uding recovery for consequent j a l damage!,> j n case 

of unaccountable delay (and sometimes for whdLevcr damages 

for delay) seem inconsistent with Article 19 of lhe Warsaw 

Convent ion. 201 Furthermore, courts will be suspicious of 

contracts of adhesion, the more when they are concluded with 

non-professiona1s whose bargaining power is very limi ted. 202 

199 GOLDHIRSCH, L., B., op.dt. (note 66),81. 

200 BERNAUW, K., C., A., op.cit. (note 126), 158. 

201 Saiyed v. Transmediterranean Airways et al., united States District 
Court, Western District of Michigan, March 17 1981, US Aviation Reports, 
1981, 1-6. 

202 MAPELLI Y LOPEZ, E., op.cit. (note 155), 118. 
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The very small and almost illegible print of the general 

conditions of carriage will also render courts hesitant to 

apply the exoneration clauses. When courts do apply thern, 

they will rather interpret the text contra proferentem. In 

pract ice, the validi ty of such clauses will become important 

only when the Warsaw limits do not apply for one reason or 

anothcr. In case of wilful misconduct it is generally 

acccptf'd thal the carr ier cannot invoke any contractual 

exoneration, since it would be against public policy. 

According to the common law doctr ine of fundamental breach, 

which is somet~ imes advocated in this context, the whole 

contract- inc] uding the exoneration clauses- cornes to an end 

in case of non-performance (see infra) . 

5. C. The Breakable Limita of Liabi1ity 

In connection with liability for delay controversial opinions 

similarly eXlst as to the application of a quantitative 

limitation of liability.203 Article 22 of the Warsaw 

Convention, which sets a limit of 250 Poincaré gold francs 

(or 17 SORs) per kilogramme for damage and loss, does not 

explicitly mention that there is aiso a maximum amount for 

1 iability for delay. In view of the purpose and the econorny 

of the Warsaw system, however, the only logic and generally 

accepted interpretation is that damages for delay are equally 

limited. 204 This view is endorsed by Article 24(1), which 

provides that actions under Articles 18 and 19, however 

founded, can only be brought subject to the conditions and 

limits set out in the Convention. The orphaned Guatamala 

Protocol of 1971, in its Article VIII, earns the merit of 

"'03 . 582 t. VIDELA ESCALADA, F., N., op.c~t. (note 1), . 

204 UTA v. Blain, Air-Mer International, Lufthansa, Cour d'Appel de 
Paris, January 6 1977, Revue française de droit aérien, 1977, 181; 
MAPELLI y LOPEZ, E., op.cit. (note 155), 121. 
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bringing the case of delay explicitly under the umbrella ot 

the 250 francs limit. This might be of particular importance, 

since the consequential losses due to delay can be 

considerable .205 

While liabllity for delay is lirnited per kilogramme in 

internat iona l ai r la w, i t is not a uni versa l phenomenon in 

transportat ion law. Regulations of other modes award a lump 

sum indemnity for the simple fact of delay, often related to 

the cost of transportation or the declared value of the 

goods .206 Article 23<.;.5 of the CMR sets out thal the 

compensation for delay may not excend the carriage charges 

for the journey. Article 34 of the Berne Convent ion on thE' 

transportat ion of cargo by rail (CIM) 

between a penalty and damages for de]ay, 

proport iona te t 0 the de la y incu r red 

t ran sport a tian charges. 207 Article 

provides a mi.xture 

the indemnity heing 

and linked ta the 

18 of the> 1980 MT 

Convention- as the Hamburg Rules- limits liabi l i ty for delay 

to an amount equivale!l.t to two and a half times the freight 

payable for the goods delayed, but not exceeding the tota l 

freight payable under the MT contract. 

Aviation insurers did propose to insert a lump sum indpmnity 

for delay into the Warsaw system, limi ted ta the double of 

the amount of freight paid, but that has been rejected at the 

Conference preparing the Hague Protocol. The crr~dihj lit y of 

this proposal could have been undermined by t he in i tia] 

demand ta plainly abolish the carrier's liability [or dc]ay, 

which was both unrealistic and absurd. 20H 

The present limit for delay, based on the weight of the 

shipment, is generally considered to be very satisfaclory in 

205 DIEDERIKS-VERSCHOOR, L, H., op.cit. (note 11), 61. 

206 MAGDELENAT, J.-L., op.dt. (note 55), 90. 

207 DORRESTEIN, T., H., op.dt. (note 3), 231. 

208 MILLER, A. , J., op.dt. (note 74),91. 
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comparison with ot.ner modes of transport. 

convF!yance 0 f 

the ca r ri age 

documents made its way as 

of mail and postal items, 

limits do not appear grande chose. 

88 
However, since the 

an alternative for 

those weight -based 

Some air express compan ies therefore offer in their general 

conditions of carriage a fixed amount or a "rnoney-back" 

guarantee, i. e. a refund of the transportat ion charges if the 

shiprnent is not made available on time, excluding all other 

type', of compensation. 209 The validity of these last ditch 

waivers, tending to escape full liability after delay has 

been estab 1 i s heri, has ta be examined in the l ight of Article 

23 of t.he Wct r :::.;aw Convention, that declares nul1 and void any 

provj s j on t ,~nding to re 1 ieve the ca rrier of hi s liab i lit Y . 

Consequently, such clauses are only valid if the Warsaw 

limits in casu do not exceed the transportation charges. 

Although cases of delay are subjected to the sarne defences 

and grounds allowing to break through the limits of Article 

22 as cases of damage and loss, its actual application may 

differ. Having accepted Article 19, which harbours a 

presumpt ion of fa ul t again s t the car r ier, only a few 

decisions go any further to accept that the fault constitutes 

in contreto a wilful misconduct, enga.ging complete liability 

of the cdrrier. For example, the opinions are divided as ta 

whether mixing up two similar packages with different 

destinations, without verifying the copies of the air waybill 

issued for each of the packages, should be considered as 

wilful misconduct or as just an unhappy transportation 

incident. 210 The matter appears less controversial when the 

carrie r, on top of the first error, has not taken the 

necessary meaf'ures ta retreive the goods at the wrong 

.209 BERNAUW, K., C., A., op.cit. (note 126), 155 . 

210 COLAS, E., op.cit. (note 175), 21-25. 
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destination and 

destination. 211 

89 
immed iately send them to the correct 

This whole discussion will, of course, become redundant in 

the context of Montréal Prûtocol 4, when the limits lwcome 

unbreakable as a quid pro quo for the imposed st rict 

liability for damage or loss (see supra). 

Another issue is the quaJification of late cielivery of gonds 

conveyed by another mode of transportation insteaci of by ,d r . 

The various standpoints as ta unlimited liability ,lnd 

application of the Warsaw Convention in cases of subsl i tut j on 

are dealt with earlier. 

6. Non-delivery: Within or Without the Wars&w System? 

It is commonplace ta say that the Warsaw system provid(>~) on l y 

a fragmentary regulation of private air law. A sllldll portion 

of legal problems is dealt with, namely in pr inciple thuS(' 

concerning 108s, damage and delay of goods in Lhe cust ody ai 

the carrier. 212 Article 21 of the CMR, for cxample, contalns 

specifie provisions on the carrier's liability for coll(~clinq 

cash on delivery, while the Warsaw Convention- in Article 8 

(1)- rnerely states that such a macla lit y of de] lvPry mU[il be 

rnentioned on the air waybill. 

It has there fore been argued that, if t here i s pa rt_ ia1 0 r 

entire non -performance of t he con tract of Cdrr iage, the 

carrier's liability would not be regulated by the Wclrsaw 

211 Restrictive interpretation of "wilful misconduet" (urlamended 
version): Télé-Montage Ine., Select Fllms Ine. c. Al r Canada, Cou r 
d'Appel, Montréal, Annals of Air and Space Law, 1981, Vol. VI, 59/-')98; 

212 FRINGS, M., op. ci 't. (note 196), 8. 
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Convention. 213 If the goods are not flown- because the shipper 

prefers another carrier or because latE'r sh ipmpnt appe:us 

pointless- then there is no "international carridge pcrformect 

b y air c ra ft" a s exp r e s s e d i n Art i c leI Cl f t h t~ Wa r s cl w 

Convention. Though this terminology does not E:'xplai n l ht' 

legal situation when the contract of ai r cclrriaqE' i!i not 

complied with, many courts will find I?D0Uqh reasons to call 

upon solutions of national law. The vdlidity of exonprations 

in the general conditions of car.l'iagE' is then to be 

investigat.ed in view of national contract law. It has [urt hC'r 

been argued that the carrier cannot rely on thc' limit~:; of 

liability or defences provided by the War:Jdw sy:.>t cm, j f the 

goods are not delivered within the expressly agrecd time, 

i. e. in breach with the or igina1 contract oi carr iaqE'. 214 

There is, however, on the ot he r s ide of t hE' pendu 1 \lm an 

antipode which leans to yet another trivial i ty in air law, 

namely that the purpose of the Warsaw system LI) unify 

substantive rules at international levet. 1t i!-, !1uhrnittpr! 

that the operation and objective~ of an international treaLy 

should not be thwarted by doctrines of national law. 

According to this universal view, it is held thal the 

expression "delay" of Art icle 19 11,. broad enough ta cover the 

cancellation of a flight. The concept of "damages~ in Article 

19 thus encompasses aIl foreseeable damage resu] Linq from 

fail ure to perform the t ransportat ion wi th in the st i pu) ated 

time. 

It seems logic to conclude that acceptance of the goods for 

transport is considered as at least a commencement of 

performance, so that diverse situations occurring thereafter 

213 DE JUGLARD, M., DU PONTAVICE, E., DUTHEIL DE LA ROCHERE, J., MILLER, 
G., M., op.cit. (note 9), 1989, 1168 etseq . 

214 Bianchi v. United Airlines , C.A. Washington, 1978, <)87 PaciUe 
Reporter, Second Series, 632; GOLDHIRSCH, L., B., op.cH. (note 66),83. 



• 

• 

91 
Gan easily be qualified to fit into the Warsaw system-

whether ai r transport actually took place or not. This could 

be unrlerstooo by Article 24 which requires actions brought 

under Art i clr: 19 to be governed by the Convention "however 

tounded", which does not only refer to the basic grounds of 

contract and torts Jaw. 

Tt would be rather absurd that the carrier could improve his 

position by leaving the goods in hangars instead of taking 

them to their destination. A consignc>r should on the other 

hand not be penalized for seeking alternate transportation in 

an at tempt to l essen the ef fects of the delay. 

Tt wou 1 d cqua l 1 Y be 

aga inst the Warsaw 

incor rect t 0 invoke cun tra 1 egem, 

Conven t ion, a common Iaw theory 

i.e. 

that 

unfulfi] led assurances concerning the time of delivery amount 

to a matcrial deviation from the terms of the contract as a 

su f f icient rea son to vit iate the contract of carr iage. 215 

The fragmentary view entails a practical problern of factual 

appreciation whether there is a second degree non-compliance, 

when the ohligation to carry is fulfilled but tardily, or 

non-delivery. The latter hypothesis has sometirnes been 

described as a cumulation of two rather vague conditions. 

The consignor or consignee would be justified to trec1t the 

c:ontract as broken when the transport has not been performed 

within the objeC'tively measured period of time, and where the 

consignor cannot have interest anymore in the offer made by 

the carrier. 216 The late arrivaI of documents in a deadline 

situation, for example, could qualify for a first degree non­

compliance, a non-performance. If the deadline is not met, 

then the delivery of the documents has become cornpletely 

pointless. 

215 RIDLEY, J., op.cit. (note 119),157 • 

216 SCHONER, D., op.cit. (note 72), 165; SCHONER, D., op.cit. (note 
155), 344-345. 
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Finally, the fragmentary view suspends key element s of the 

system, such as Article 26, which provictes that the 

interested party has to notify the carrier in writing within 

fourteen days (lengthened ta three weeks unoer t he H~gue 

Protocol, the same duration as in the CMR, see 8l1pra) after 

the goods have been placed at the disposa l of the C,1 rqo 

owner. Nejther may the two-year limitation of Article 29 nor 

the provisions on jurisdiction in Article 28 be applied. 

Any compromise betweetl both theor ies seems ha rdly feasab le. 

For example, it would not be logically consistent to put thE' 

concept of delay aside when proving non-performanCE: or breach 

of the contract under national law and at the same t ime apply 

the limits of the Warsaw system. 

The fact that the carrier reserves the right without not ice 

to substitute alternate carriers or to cancel or postpone any 

flight,217 cannot be invoked per se as a valid excuse for non­

performance during a considerable period of time . 

217 Clause 6.3.3 of the rATA Conditions of Carriage for Carqo. 
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V. PLURALITY OF PARTIES IN THE TRANSPORT CHAIN 

----------------------------------------------

It is not the purpose of this study ta elaborate on the 

rights and the obligations of parties, but a few remarks 

shou Id be in place. The plurality of part icipants and 

funct ions in transport law not only increases the risk of 

proceeding again:::,t the wrong defendant, but also the question 

of carrier' s liability itself is often intertwined with an 

investigation of the relationship between the ultimate 

wrongdoer, the qualified air côrrier and t-~le cargo owner. 218 

As ment ioned before, i t is on the non-carrier segment of the 

movement of goods, before and after carriage, that incidents 

of loss and damage most frequently occur. 

1. Carrier 

1.A. Definition 

The drafters of the Warsaw Convent ion refrained from defining 

the term "carrier", because aviation should not be tied down 

while still in its early stages of development .219 The 

increased number of charters after the Second Wor Id War, 

however, urged to develop additional rules to expIicitIy 

extend the Warsaw system to such arrangements. 220 This 

supplement took shape in the amending 1961 Guadalajara 

Convention, which removed to sorne extenl the uncertainty 

around the concept of air carrier. 

218 TETLEY, W., "Marine Cargo Claims", Toronto, 1978, 59. 

219 DRION, H., op.cit. (note 54), 133; DIEDERIKS-VERSCHOOR, l., H., et 
al. "Sorne Observations Regarding the Liability of the Carrier in Air 
and Maritime Law", European Transport Law, 1973, Vol. VIII, 255 . 

220 DIEDERIKS-VERSCHOOR, L, H., op.cit. (note Il),1-3, 73-75. 
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The Guadala jara Convent ion provides that when t he who le L"'r 

part of the carriage by air is performed by a legal pf'rson 

who is not a party to the agreement for carriage, both thf' 

contracting and the act ua l ca rr ier sha Il he sub ject to t hf'> 

rules of the Warsaw Convent ion. Fo 11 owinq Art i c le 11 l of the 

Guadalajara Convention, the contracting carricl is 11abl(' for 

the entire air carr iage contemp l a ted in the ag rel'me nt, 

whereas the actual carrier i3 responsible solely for the part 

of the carriage that he performs. The latter C<1n never be 

held liable for the acts and om~ss ions of the cont ract ing 

carrier and his servants or agents beyond the limits 

specified in Article 22 of the Warsaw Convention. 

This dual 

carriers 

system 

has to 

of liability for 

be distinguished 

cantracting 

from ather 

and act uai 

forms of 

plurality of carriers, being successive and combined 

transportation within the meaning of Articles 30 and 31 of 

the Warsaw Convention. Successive air carriers performing 

chronolag ie part s of an undi vided serv iee arc joi n t 1 Y and 

severally Iiable to the cargo owners, whereas combined 

carriers of various transport modes are each sub-jeeted to 

their respective regimes of transport law. 

Considering the basic types of charter contracts, only wet 

leasing falls within the framework of the Guadalajara 

Convention .221 In case of a bare hull charter (dry lease), 

the aircraft owner is merely bound to supply the lessee an 

airworthy aireraft without crew. The lessor doc!'; not operate 

the aircraft, nor does he enter in any contractuaJ 

relationship with cargo shippers, so that a cont ract for the 

hire of an airera ft falls beyond the ambit of the Warsaw 

system. On the other hand, in a voyage charter (wct lease) 

the ] essor acts in the capacity of a carrier, since he 

retains control over the aireraft together with the Cl:ew. If 

221 MAGDELENAT, J.-L., op.cit. (note 55), 27-29. 
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the predetermined voyage satisfies Article 1 of the Warsaw 

Convention, it is subjected to the conditions of 

international air carriage. An operator who gives an aireraft 

with crew in time charter (wet lease) cannot be viewed as a 

Warsaw carder, sinee the choice f route- national or 

internationaJ- is entirely left l.O the eha~terer upon 

conc1usion of the eontraet. 222 It i8 interesting to note that 

the United States delegation at the 1961 Guadalajara 

Conference wanted to exempt the freight forwarder from the 

quaI ifieation "carrier", a proposaI that would have 

considerably reduced the importance of the new Convention. 

Finally, the opin10n of the European delegations prevailed to 

retain a general oefinition of the term "carrier" as a 

çonlraeting carrier, eontrary to the Anglo-American doctrine 

which put ernphasis on the legal person who aetually performed 
2"'~ the carriage. ~~ The contract of air carriage for cargo can be 

defined as that on the basis of whieh a carrier obliges 

himsel f tü a consignor to transport cargo by air to a 

particular destiny. 

Even in cüuntries that have not ratified the Guadalajara 

Convention, i t is now genera lly held that a carrier in the 

rnean ing of the Warsaw Convent ion i s the legal person who by 

eontract obliges himself in his own name to carry goods by 

air, also when he passes on the performance of the aetual 

carriage tü someone else .224 For the purposes of Article 18§2 

222 MILLER, A. , J., op.cit. (note 74), 15-20. 

223 ABEYRATNE, R., 1., "The Liability of the Actual Carrier in the 
Carriage of Gaods by Air and in Multimodal Transport Transactions", Air 
IJdW, 1988, Vol. XI II, 129-137; Bundesgerichtshof, 10 May 1974, European 
Transport Law, 1974, Vol. IX, 630-636; SCHONER, D., "The Freight 
Forwarder as an Air Carrier", Air Law, 1980, Vol. V, 10; ICAO Doc. 7921-
LC/143-2, 10-16 and 143-1,40 et seq. 

')')4 

<.L. MAGDELÉNAT, J.-L., op.cit. (note 2), 102. 
contra: sorne U.S. cases, see: GIEMULLA, E., and SCHMIDT, R., 
"Ausgewahlte internationale Rechtsprechung zum Warschauer Abkommen in 
den Jahren 1987-1989", Zeitschrift fur Luft- und Weltraumrecht, 1990, 
Vol. 39,167. 
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ai the !'arsaw Con\l-=ntion, the contracting carrier will be 

l iable .. [jl' le the qoods may be in di rect charqe of a 

In non-Guada lajara cases, the person 

ConvE" , ' 

perf 'r 11',5 the carr iage will be classi fied as d 

l<ent .1,25 Onde r Art icle VII of the Guadc1.1a iara 

':;l<~ cl.oim~:lnt has still the option to bring an 

actiun .... ; l .,c' 

ca.cri~r, 0X 

'?ithe~ the actual carrier or the contracl1ng 

'\ "2 in s t b '0 th. The r i 9 h t ~ a n ct ü b l i 9 a t i 0 Il S 0 f 

car:..-i~rs int 2r -;0 remai!i genera] ly SUbjf'ct lo nat 10na l law 

(Artl.cle X .of tn· "uadalajara Convention) . 

A s irnj la). r1reva ils in the CMR (Article 3) and in 

marit -LmE . ''\ .... \ --:ordlng to Article 1 of the Hague-Vi sby . ' . , , ,J' 

Rules SE" " ; carrier comprisE's the owner of the 

ship or 1.. t\. ! ' f· :: " ... who entels into a contract with a 

shippe r to t: ,;ns, ' [ g~)ods by sea. 226 

1.B. Intermediaries 

1.B.l. Intermediaries a~ Carriers 

Like in road t ranspo.cta t iOf!, the quaI i f icat ion of f re i ght 

forwarders or consolidators as carriers is oi utmost 

importance. The freight forwa rder has t radi t iona lly been an 

interface between shipper and airline, arranging in hi~ own 

name the carriage of good!:: for the account of the consignor 

or the consignee .227 In practice, this means that he o[[ers 

expert advice, processes documentation and organizes carrier 

225 MANKIEWICZ, R., "The Liabili ty Regime of the International Air 
Courier', Antwerp, 1981, 38. 

226 MARTINEZ CASIELLES, J., A., op.cit. (note 53), 150; HADJIS, 
op.cit. (note 53),145; DIEDERIKS-VEil-SCHOOF, 1., H., et al. 
(note 219), 256 . 

D., A., 
op. cl t. 

227 Mc NEIL, J., S., "Motor Carrier Cargo Claims", The Carswell Company 
Ltd., Toronto, 1986,17-24; NAVE AU , J., op.cit. (note 43),725-726. 
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support in various modes. The clear distinction between 

direct carriers and indirect carriers (read: freight 

forwarders) has faded away as tl}e latter have become 

integrators, operating their own means of carriage on a door­

to-door bas i s .228 

Integrators, particularly from the USA and Australia (e.g. 

DHL, TNT and F'ede ra l Expless), have made inroads into the 

more prof i table smalle r cons ignment market, introducing 

complete door-to-door integrat..8d services via exclusive 

multimodal networks. These air express companies focused on 

time- guaranteed transits with thr0ugh price reductions based 

on an optimum mix of express parcels and high density 

materials at lower weight bands (up to 35 kilogrammes) .229 

The ma in reason for forwarders and express ::::ompanies ta turn 

air carriers- apart from the potential benefits of cost scale 

economies- was that airlines put emphasis on the needs of 

scheduled passenger traffic. That ?hilosophy often dictated 

the choicp of aireraft on certain ~outes ta the detriment of 

air cargo space and which impaired the efficient and speedy 

trdnsit of air cargo. Interconti_nental air freight, usually 

available at the end of th~ workinq day, moves at best 

overnight via a gateway to allow next day delivery at its 

ultimate destination. 230 The gate was thus left open for the 

integrators tu provide the 

eomoet i t ive market requ ire s . 

exclusive air cargo freighter 

level of service that a 

The increasing demand for 

services revealed a growing 

distinction between the needs of the passenger and those of 

the shipper. 

228 DAVIS, G., J., and GRAY, R., op.cit. (note 145),101-108. 

229 Over 60';, of ail air cargo shipments are under 30 kilogrammes 
representing sorne 15-201, of all weight carried; "Airline Freight under 
Air Waybil1", op.cit. (note 4), 14, 16 and 33 . 

230 Recently, however, rather environmental considerations require 
aircraft to move during daylight hours at many airports in populated 
areas. 
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Moreover, the United States' carrier deregulations in the 

early e ight ies furthered a prol i fera t ion of in t egl a t e (1 

companies in the world' s largest domestic air trdn!3port 

market by allowing indirect carriers to become direct 

carriers. Previous forwa.cders and courier:> not on1 y relied 

on tra.di t ional methods such dS bu y ing main deck 0 r lH' L l y­

space on scheduled passenger or aIl cargo fliCJht-~;, or 

employing on-board couriers with luggage on schl'duled 

pas sen 9 e r f l i 9 h t s , but the y cou l d aIs 0 l~ h ci r t (~r (' n tir te"" 

aircraft or simply operate thei r own. Surface carr.i crs t IIrnE'd 

into air carriers, while scheduled passenger airlines entered 

the forwarding and air express market, and acquirpd lheir own 

fleet of vans and trucks. 231 

Participants in the transport sector thus tend to mirror one 

another in the ir attempt to offer a complete package 

including trucking, handling, customs clearance. 

The development of containers gave an impetus to the business 

of consolidators. Consolidation, also known as groupage, is 

an arrangement for loose freight recei ved from ~wv('r al 

consignors to be carried on the same trunk route at 

approximately the same tim-= .232 Consolidated goods dre 

covered by a master air waybill and for each shipment within 

a consolidation also a house air waybi 11 is issued by the 

forwarder. The forwarder then makes a groupi ng a r rangement 

with the carrier for transport at a lower rate. 

It is not easy to distinguish the freight forwarder from a 

carrier. The legal position of the freight forwarder- and 

consequently the extent to which his rights and obl igations 

differ from those of the carrier- varies considerably t rom 

231 TAPNER, H., op.cit. (note 1), 40; BERNAUW, K., C., A., op. ciL. (note 
126), 44-47; PARIKH, A., N., et al., op.cit. (note 4), 1-13 . 

232 DAVIS, G., J., and GRAY, R., op.cit. (note 145), 27-28; TAPNER, H., 
op. cit. (note 1), 115-166. 
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country ta country. As a starting point, mandatory 

international law (in casu the qualification of a carrier 

under the War saw system) overrides dornestic legislation 

(part icular ly on freight forwarding) .233 

A careful analysis of the facts in each individual case is 

indispensahle tr ù~termine whether an intermediary 1S in fact 

a f re ight f orwa rder or ca L r ier. Ai r fre ight forwarders and 

consolidators who issue in their own name separate documents 

of carr iagf~ to the original shippers at the acceptance of the 

goods, qualify prima facie as (contracting) carriers in the 

meaning of the War.saw and the Guadalajara Convention. 234 This 

finding may be confirrned if the air waybill also mentions a 

fixed freight for the whole carriage. 235 Such single rate 

packages make up a bas ic characterist ic of integrators' 

activiUes, as contrasted with the traditional air cargo 

movemr:nt wh i ch is sub j ect t 0 compos i t pr icing for surface 

transportation, handling, air freight and customs clearance. 

An intermediary might possibly sign a house air waybill in 

the capac i ty of an agent of the carrier (see infra) or as an 

agent of the consignor. Forwardi'1g agents acting for a named 

princJpal are personally liable to the air carrier for the 

freight, but they may bring a recourse action against the 

ultimate consignor, who remains primarily liable for the 

233 Oberlandesgericht Frankfurt am Main, 4 December 1979, Zeitschrift 
fur Lutt- und Weltraumrecht, 1980, Vol. 29, 441-444. 

234 X v. KLM, Tokyo District Court, 15 Ju1y 1985, Annals of Air and 
Space Law, 1987, Vol. XII, 450-452; Salsi v. Jetspeed Air Services 
Ltd., Queen's Bench Division, Lloyd's Law Reports, 1977, II, 57; 
Oberlande3qe~ icht Frankfurt am Main, 10 January 1978, Zeitschrift fur 
Luft- und Weltraumrecht, 1978, Vol. 27, 215-217; Landgericht 
Frankfurt/Main, ~O September 1985, Zeitschrift fur Luft- und 
WCltraumrecht, 1986, Vol. 35, 154-157; SCHONER, D., op.cit. (note 155), 
Zcitschrift fUI Luft- und Weltraumrecht, 1980, Vol. 29, 330-331; 
SUNOBERG. W., F , op.cit. (note 49), 239 . 

235 Jonker and Schadd v. Nordisk Transport Company, City Court of 
Stockholm, June 20 1956, US Aviation Reports, 1961, 230-241. 
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freight .236 An air freight broker acting as principal hels no 

obligation to carry the goods personal::'y, but he is anly 

bound by a forwarding contract ta procure that tht'" qoods arE" 

carried by a third p3rty.21,7 

Another decisive factor in assessing the legal posit ion of 

the intermediary i8 the conduct of the freight forwardcr vis-

à-vis the consignor. If a freight forwardcr advert isC's wit h 

regular flight services, flight rates, he wi Il Crf',lt te' t.he 

impression of offering air carriaqc fo r t hl' P ropC' r 

performance of which he will be liable. Critcrii:l ~~uch as 

"dominating activity" or "past business connecl ionD", 

sometimes used in this context, seem unsuitahle for wanl of 

clar i ty. 238 

Even the t errns speci f ied by the pa rt ie sin the genera l 

conditions of the contract cannat serve as wat erl iqht 

guidelines to define the position of the intermediary. Onf' 

can be considered as a (contracting) carrier, (h~spitt' the 

mention "as agents only" or the speci f icat ion 1 hal he i ~J 

acting in the capacity of an air freight 

lnternationa l Federat ion of Frei ght ForWd rd(~cJ 

broker The 

AS~jOC i a t ion s 

(FlATA) has been promoting air waybil15 with a clause slating 

that transportation to the airport of departure doc~j not 

constitute part of the air carriag~~ contract, whf'never a 

forwarder issues an air waybill. Snch service;) would b(~ llnder 

a separate forwarding cont ract. The re i;J no rea,30n, how('ve r, 

that a forwarde r cou Id not be rega r ded as a ca r ri (~r w i Lh 1 n 

the ordinary meaning of the word. The Language of the clause 

is so vague that the intention of the forwarder;j ta impose 

236 Perishables Transport Company Ltd. et al. v. Spyropoulos J,ontion Ltd. 
et al., Queen's Beneh Division, Oetober 5 1964, US Aviation Reports, 
1966, 103-107. 

237 SaIsi v Jetspeed Air Services Ltd., Que~n'.'J BlJnch Divll3ion 
(Commercial Court), January 141977, Lloyd's I,aw Reports, 1977, VoL.Il, 
57-61 . 

238 SCHONER, D., op.cit. (note 223), 13. 
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conditions upon ::iurface carriage would be likely to fail in 

court. 219 

A surface ca r r ier in combined transport cannot be seen as a 

contracting air carrier, unless he is an air carrier, 

forwarder or integrator operating his own fleet of trucks. 

1.B.2. Non-carrying Intermediaries 

Contrary to the high degree of uniformity achieved by 

inlernational transport Conventions with respect to the 

liar.tlity of carriers, the legal position of non-carrying 

intermediaries remains governed by disparate domestic 

rr~gimes. In the margin of air transport, independent 

subcon tract or sare invol ved in customs clearance (frequentl y 

linked l>Jith de-consolidation), warehousing, ground handling, 

cater ing, repa i r 0 f ai rcra ft and nume rous other services not 

covered by international air law. 240 

ln sorne countries, the warehousing 

themselves from certain obligations 

liability far below the Warsaw limits. 

bailees can avail 

or enjoy limits of 

When the period of 

responsibll ity of the carrier (which extends beyond the time 

that the qoods are ac:tually airborne) overlaps with that of 

the non-carryLnq intermediary, the former may thus have a 

considerable disadvantage with recourse actions against 

war chousemen . 

Both common law and civil law traditionally distinguish 

between a gratuitous bailee, who is required to do no more 

than what is reasonable, and a bailee for reward, who is 

sub jected to cl higher standard of care. If a warehouseman for 

reward LiUS ta deliver the goods properly, the onus usually 

239 GATES, S., op.cit. (note 134), 1-3 . 

240 BAUZA ARAUJO, A., op. ci t. (note 172), 135. 
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rests upon him to establ ish that he ex('rc i scd stlch C,-l n' .lod 

diligence with regard tu the goods in his cll~,tndy d~; ,1 

careful and vigilant owner of simLlar goods. Thp civil li1w 

bailee is obliged to deliver in q00d cl)ndit ion the ql1l)(b 

entrusted to him (obliga t ion de résu 1 tat) '_ln 1 es s lw ca n !;hnw 

that the performance has become impos s ible ([c'rrc' ma kil rel )41 

In current commerc ial praetice, the same company oft ('n t <1kt'!~ 

care of warehousing as v.l ell as of specifie ground opl'ral ion!;. 

The latter services caver the traditional field of hdndlinq 

agents (possibly monopolized by airllnesl wtw rpcpive, storL', 

stow and (un)load goods on behalf of lhe rlir c.nr-it.'fD,242 

Handling companies tend to incluoe in their contr(wls clé1u!l('s 

of exoneration for damages occurring during theil ~j('tvice!~, 

but they are not binding to thi rd pa rt i es. 

To fill the gap in 

Institute for the 

the liability regLmcs, the InLorndt ion,11 

Unificati')n of Prlvat..c Law (UNTDHOIT) 

prepared a preliminary draft Convention on tht! Liability or 
Operators of Transport Terminals. 241 The text_ of! {, r:, 011P 

protect ion to persans with interesLs ln C,lr qo, <lnci 

facilitates recourse by carriers sensu lalo a(]din"L non­

carrying intermediaries for operations that are relatpd Lo 

interna t ion a l ca r r iage of ca rgo , The unjform rules élr(~ 

designed for warehousemen in the mod8rn sens(~. ApilrL from thp 

safekeeping of goods, add i t i onal stevedor ing or ha nd 1 i fi Cl 

operations lTIay aiso be covered. The op(~raLor of il Lrarl'iport 

terminal would be liable accordjng to th(~ pre'~llrn(~d fdUlt 

standard as found in the Hamburg Puies of 

241 FIT ZGERALD, G., F" "The Proposed Uni f orrn Hu les on U-18 Li abi lit Y (~f 
Operators of Transport Terminals", Annals of Air and Space ["'1W, lrHl<~, 

Vol. X, 34-38. 

242 La Neuchateloise v. DeLltsche Lufthansa A.G., Tribunal de prcrnj(1r<"~ 
instance, Annals of Air and Space Law, 1986, Vol. XI, 377-383 . 

243 FITZGERALD, G., F., op.cit. (note 241),29-1)0; IJW;lTRAIJ, A/CN.9/'1,)2, 
23-29. 



• 

• 

103 
Ca rriage of Goods by Sea and the 1980 MT Convention of 

Geneva. However, the applicability of the draft Convention to 

aviation would be rather restricted, because air carriers- as 

opposed to sea carriers- frequently store the goods in their 

own facilitics. Moreover, the uniform rules would not apply 

to a non-carrying intermediary acting as an agent of an air 

carrier, .Nho is entitled to invoke defences and limits of 

liability under the Warsaw system. 

rATA elaborated a standard grounà handling agreement 

detailing the standard of services, accounting and, of 

course, the issue of liability.2~ The arrangement envisages a 

certain interaction between the two parties at operational 

level. For example, Article 4.1 of the agreement allows the 

carrier to maintain a representative in arder to advise and 

assist the handling company and to inspect its services 

furnished pursuant to the agreement. Article 5.5 requires the 

carrier ta supply the handling company with sufficient 

information and instructions enabling the latter to perfurm 

its handling properly. 

Following Article 8.1, the carrier waives any claim against 

the handling company and promises ta indemnify the latter 

against any liability to third parties for, inter alia, 

damage to or delay or loss of cargo arising from acts or 

omissions by the handling company (including its employees, 

servants, agents 

reckless faul ts . 

and subcontractors), save intent ional or 

For cargo directed ta or from the United 

Stat es, this indemnification may not exceed the amount due 

under the Warsaw Convention, even if another legal regime is 

ta be held applicable. The third paragraph of Article 8 

clarifies that the waiver of indemnity for surface 

transportation relates only to operations of (un) loading, 

parallel to the ordinary liabillty of the air carrier. 

Disputes should be settled by arbitration according to 

244 "Standard Ground Handling Agreement", IATA, IGHC/S, 1992, Attachment 
C, 1-41. 



• 

• 

104 
procedures set forth in Article 9, resulting in a final and 

binding award. 

1. C . Agents and Servants 

Agents and servants cannot as such be considered as air 

carriers, because they do not undertake air transportation as 

a principal vis-à-vis the consignor. 

The term "préposé" used in the authentic French text of 

Article 20, 25 and other articles of the Warsaw Convention 

comprises, besides employees and agents of the air carrier, 

independent subcontractors for- inter alia- cargo handling, 

transshipment, 

local cartage 

customs 

and air 

clearance (by 

carr iage .245 

p!-ivate companies), 

The self-explanatory 

Article 3 of the CMR speaks in more general terms of persons 

of whose services the carrier makes use for the performance 

of the carriage. 

The original Warsaw Convention renders the air carr j er 

vicar~ously liable for acts of his servants and agents within 

the scope of their employment. 246 At present, it is generally 

accepted that independent contractors as weIl as the 

airline's agents and servants are correspondingly entitled to 

the limitations of Iiability under Article 22, at least when 

245 GOLDHIRSCH, L., B., op.cit. (note 66), 68; Oberlandesgericht 
Frankfurt, 21 May 1975, Zeitschrift fur Luft- und Weltraumrecht, 1975, 
Vol. 24, 218-221; Oberlandesgericht Frankfurt am Main, 10 January 1978, 
Zeitschrift fur Luft- und Weltraumrecht, 1978, Vol. 27, 215-217. 

246 Definitions: Rustenburg Platinum Mines Ltd. et al. v. South African 
Airways and Pan American World Airways Inc., Court of Appeal (United 
Kingdom), July Il 1978, Lloyd's Law Reports, 1979, Vol. l, 19-2'); Cour 
de Cassation de France, 17 November 1981, Compagnie GénArale d' 
Electrolyse du Palais v. Sabena et al., European Transport Law, 19B3, 
Vol. XVIII, 604-608; Cour de Cassation de France, 21 July 1987, Sabena 
et al v. Compagnie Générale d'Electrolyse du Palais, European 
Transport Law, 1987, Vol. XXII, 764-767; Air Canada v. Swiss Bank Corp . 
et al., Court of Appeal, July 9 ! 987, Canada Federal Court Reports, 
1988, Vol. I, 71-83. 
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the applicable domestic law allows a direct action against 

them. M7 This interpretation is explicitly adopted in Article 

XIV of the Hague Protocol. 

The Guadalajara Convention clarifies that servants and agents 

of the contract ing or actual carrier are liable for their 

acts and omissions within the scope of his employment. 

As ment ioned before, the Warsaw system is deemed to be 

applical.1le to pick-up, transshipment and delivery services. 

For damage proved to have occurred during the surface leg, 

the air carrier may be liable as a principal according to the 

appropriate domestic or international law. Not aIl air 

carriers operate their own surfdce vehicles, preferring 

commercial co-operation with specialist surface distributors. 

Especially airlines lack the knowledge for the development of 

an own distribution network and appear weary of the high 

investments and risks involved. 

They are nevertheless liable to the customer for the acts and 

omissions of independent subcontractors who actually perform 

the trucking. The latter often work exclusively at the air 

carrier's jnstructions and use his flight numbers, with their 

fleet of dedicated trucks bearing the airline's colours and 

logo and their drivers dressed in the air carrier's 

uniforms. 248 Moreover, such hauliers operate special vehicles 

equipped with roller-beds for unit load devices. 249 

Recovery as between carriers involves few rules, 50 airlines 

or the integrators and subcontracting surface carriers should 

conclude detailed agreements to apportion between them the 

247 Reed v. Wiser, US Court of Appeals, 2nd. Circuit, 14 Avi. 17, 841; 
SCHONER, D., op.cit. (note 155), 332-333. 

248 BERNAUW, K., C., A., op. eit. (note 126), 147-148. 

249 In many cases hauliers have ta arrange their own baek haul laads- if 
cabotage is allowed- or return empty, sinee the same haulier will nct 
necessarily be used in both directions. On average the vehicles are 
utilized for 50% on either a weight or volume basis. 
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ultimate liability for cargo damage and to specify proper 

handling standards. 

Surface movements fall completely outside the air carrier's 

liability when the consignor deals personally with the 

surface carrier. The air carrier cannot claim to act as an 

agent of the cons ignor in organi z ing truck ing, if the air 

waybill does not mention a separate priee for the 

transportation paid by the airline to the surface carrier. 

Interestingly enough, German courts held that- irrespect ive 

of the legal t ies bet ween the cons ignor dnd the surface 

carrier- airlines were liable when they were in the 

possibi~ity to exert effective control to avoid the damage at 

the time of the incident. 250 An air carrier could not 

successfully invoke contributory negligence, if the 

consignor's lorry-driver offered his assistance in the 

unloading process at the airport terminal, because the latter 

then acted on behalf of the instructing air carrier, who aiso 

disposes of the proper equipment to accomplish the task. 

This functional approach seems to imply that the actuol phase 

in the performance of the contract takes precedepce over the 

strictly legal relations between the participants (see supra 

about the possible conflict with the CMR) . 

2 . Cargo owners 

P lainly spoken, the cons ignor conc l udes a cont ract wi th a 

carrier, whereas the consignee is designated on the air 

waybill and to whom the merchandise must be handed over by 

tne carrier. The principal of the consignor named in the air 

waybill may sometimes be undisclosed, but it i5 usually easy 

ta identify the consignor in a given case. Ident ifying the 

250 Bundesgerichtshof, 27 October 1978, European Transport Law, 1979, 
Vol. XIV, 651-659; Zeitschrift fur Luft- und Weltraumrecht, 1980, Vol. 
29, 61-66. 
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consignee- sometimes considered as a par~y to the contract of 

carriage, sometimes as a third beneficiary- is more 

problemat ic. 251 

The respect ive lega l pos i t ion of 

consignee depends inter alia of the 

contract of sales between them. 

the consignor and the 

terms in the underlying 

Commonly three basic 

modalities are used for air carriage: franco domicile 

(freight prepaid from door to door), ex works (a charges 

collect system) and FOB (free on board). 252 The last clause 

implies that the seller must deliver the goods on board the 

vehicle at his expense. From the moment that the goods are in 

the possession of the carrier, the contractual responsibility 

of the seller terminates and the property and the risk pass 

on to the buyer, who is responsible for the transportation 

costs and a 11 subsequent expenses. 253 Consequently, the 

transfer of legal interests in the shipment does not always 

coincide with the passag~ of the right of disposaI on arrivaI 

of the shjpment at the place of destination, as described in 

Article 13 of the Warsaw Convention. 

Like the CMR consignment note, the air waybill i5 not a 

document of t i t le in the strict sense, i ts transfer does not 

affect ownership of the goods or the rights and liabilities 

arj sing f .... om the contract of carriage. The speed of the 

serv ice makes any intermed iate t ransact ions wi th a second 

buyer hardly feasable. Nevertheless, at the Hague Conference 

a third paragraph was added to Article 15 to the effect that 

nothing in the Convention prevents the issu~ of a negotiable 

251 VIDELA ESCALADA, F., N., op.eit. (note 1), 392. 

252 ' " FOS 1S one oi the INCOTERMS, Wh1Ch are wldely used standard terms of 
sale advocated by the International Chamber of Commerce; DAVIS, G., J., 
and GRAY, R., op.eit. (note 145), 24-27; SUNDBERG. W., F., op.cit. (note 
49), 231-2; TAPNER, H., op.cit. (note 1), 38 . 

253House of Bradley Ine. c. Bivansa Inc., Cour d'Appel, Montréal, Annals 
of Air and Space Law, 1980, Vol. V, 676-679. 
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air waybill.~4 This provision was deleted aqain at the 1975 

Montréal Conference as a normal consequence of the upcoming 

computerized processing of traffic documents. 255 

The air waybill, though in principle not a negotiable 

document, has been accepted in a limited way as a security in 

credit transactions.~6 Banks that have advanced the purchasp 

priee to the seller (until the buyer repays the credit or 

executes further security for released 'Joods), do not have 

any rights under the contract of carriage nor any tit le to 

the goods. But by holding the cons ignor' s copy of t tll' air 

waybill they can effectively prevent the consjgnor from 

exercising his right of disposition ta interfprc with the 

regular delivery conforming the air waybill. Art icJe l?ld of 

the Warsaw Convention makes the carrier liable toward~ any 

person who regularly possesses the air waybi 11, for damages 

resulting from the fa ct that he would have followed the 

consignor's instructions under Article 12/11 (stopping of 

goods or having them returned or delivered to another person 

th an the consignee) without having required thal the 

consignor produced l'lis part of the air way'îi 11 .257 More o(len 

than not, non-compliance with these provisions may lead to 

unlimited liability under Article 25 of the Warsaw 

Convention. 

At present, often a bank is named as the cons ignee, wh ich i s 

obviously not the company or pers0n to ultimately Lake 

possession of the goods.~8 When the bank is the consignee for 

254 ICAO Legal Committee, 9th Session, Rio de Janeiro, August 25-
September 12 1953, Minutes, Vol. l, Montreal 1954, Doc. 7450- LC/136, 69 
etseq. 

255 SUNDBERG. W., F., op.dt. (note 49), 233. 
256 NDUM, F., N., op.cit. (note 26), 133-134. 

257 DRION, H., op.cit. (note 54), 77; Bundesgerichtshof, March 19 1976, 
Zei tschrift fur Luft- und Wel traumrecht, 1977, 'loI. 26, 79-85; European 
Transport Law, 1976, Vol. XI, 880-893 . 

258 Oberlandesgericht Frankfurt/Main, 27 January 1989, Zeitschrift fur 
Luft- und Weltraumrecht, 1990, Vol. 39, 224-229. 
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the purpose of honour ing a let ter of credit, the ui tirnate 

consignee shouid appear in the box "aiso notify" on the air 

waybiii. Another practice is rnaking the customs agent of the 

ultirnate consignee the named consignee on the air waybill. 

If the actuai cargo owner is not a consignor or a consignee 

shown on the AWB, what about the owner qualifying as an "aiso 

not i fy" party? Several French and U. S. cases hold that only 

the consignor and the consignee narned in the air waybill rnay 

taKe action under the Warsaw systpm, except when an insurer 

has paid the claim and is subrogated ta the rights of the 

cla lmant .259 The carr ier couid then be sued exclusi vely by 

those whom he has knowingly dealt with. 

Elsewhere it lS mostly held that the Convention should not be 

so narrowly construed, if that would defeat the rights of tOe 

cargo owne r . 260 

The kcy argument in favour of the first view focuses on 

Article 14, which states that the nominal consignor and the 

consignee can respectively en force aIl the rights given to 

them by Articles 12 and 13, whether he is acting in his own 

interest or in the interest of another. Even if Articles 12 

through 15 are supposed to be read as restrictive in effect, 

they deal exclusively with documentary requirements and 

modalities as stoppage in transitu and the uplifting of air 

259 Air France v. Sté Laiterie de Curepipe, Court d'Appel de Paris, June 
21 1985, Revue française de droit aérien, 1085, 343; Manhattan Novelty 
Corp. v. Seaboard and Western Airlines, Supreme Court of New York, 
Aviation Law Reports, 1957, 5, 17229; American Ban-.na Company v. 
Venezolana Internacional de Aviaci6n S.A., State of New York, Court of 
Appeals, March 20 1980, US Aviation Reports, 1980, 1441-1443; 
GOLDHIRSCH, L, B., op.cit. (note 66),50-51; KUHN, R., "Sonderfalle der 
Anspruchs berechtigung bei Art. 17, 18, 19 WA, WA!HP", Zeitschrift fur 
Luft- und Weltraumrecht, 1989, Vol. 38, 21-29. 

260 Leon Bernstein Commercial Corp. v. Pan American World Airways, State 
of New York, Appelate Division, November 20 1979, US Aviation Reports, 
1979, 1000-1002. 
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cargo at its destination. 261 The liability provisions in 

Articles 18 and 19 per se are silent on the matter whether 

the cargo owner must be consignor or consignee named in the 

air waybill. On the other hand, Article 14 does not cnable a 

consignee or a consignor to act in the intcrests of another 

except in circumstances which arise out of the exercise of a 

right conferred by Articles 12 and 13. Consequcntly, a 

freight forwarder -being the consignor shown on the air 

waybill- cannot in that capacity bring an actjon against the 

air carrier for damage under Article 18 or 19, if he has no 

special interest in the goods. The same can be said of a bank 

as the ex facie consignee, when it is fully compensatcd for 

the credit granted. The claimant must establish a neccs~)ary 

ownership interest or some other special intcrcst in lhe 

delayed, damaged or lost shipment. The assumption that the 

consignor or the consignee named in the air way~ill has an 

ownership interest is obviously rebuttable. 

Also Article 30, which deals with the particular case where 

the transport is to be performed by various successive 

carriers, has been cited in support of the first vlew. It 

provides that the last carrier and also the carrier who 

performed the carriage during which the destruct ion, loss, 

damage or delay occurred, will be jointly and severally 

liable to the consignor or consignee. The provision does not 

say that the cargo owner, other than the consignor and the 

consignee, would be deprived of his proper remedies against 

carriers. 

According to Article 24::'1, any actions, whether founded on 

the contract or on tort, may be brought subject to the 

261 Tasman pulp and Paper Company Ltd. v. Brambles J.B. Q'Loghlen 1.ld. 
et al., High Court of New Zealand Auckland Registry, June 29 1981, 
Annals of Air and Space Law, 1987, Vol. XII, 421-433; Air Law, 1982, 
Vol. VII, 64-65; Gatewhite Ltd. et al. v. Iberia Lineas Aercas de Espana 
Sociedad, Queen' s Bench Di vision (Commercial Court), July 29 1988, 
Lloyd's Law Rep~rts, 1989, Vol.I, 160-166. 

\ 
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conditions and limits set out in the Convention. 262 The 

drafting history of the Warsaw Convention confirms that the 

limits of Article 22 apply even if the claimant suffering 

damages is not a party to the contract of carriage. This 

const ruct ion is log ically cons istent wi th the hands-off 

provision in Article 24~2, which leaves the matter of who 

has the right to bring action in case of death or in jury to a 

passenger up to the national courts.2~ 

Article 26 requires that in the case of damage to goods, "the 

verSon ent. i t led to deI i very" not if Y the carrier after the 

discr}very of the damage. This provision clearly contemplates 

that the real party in interest is not by definition the 

consignee named in the air waybill.~ 

It may be concluded that the Convention did neither expressly 

nor by a necessary implication deprive an injured party from 

his common rights. Another construction would be contrary to 

the meaning and purpose of Article 18 which says that the 

carrier is liable for damage to cargo. The person with legal 

interests in the goods, can sue a carrier for 10S8 or damage 

even if he is nc' a party to the contract of carriage 

(assuming a direct causal connection between the damaging 

event and the damage he sustained). Ab absurdo, the 

restriction of the right to sue the carrier for the consignor 

or the consignee only would render documentary sales with air 

waybills hardly practicable. Moreover, it would be 

unreasonable that the true cargo owner would have no 

alternative than to circumvent the restriction by obtaining 

262 NDUM, F., N., op.cit. (note 26), 120. 

263 KEAN, A., "Cargo Liability under the Warsaw Convention", Air Law, 
1988, Vol. XIII, 187-188. 

264 (di ssenting opinion) American Banana Company Inc. v. Venezolana 
Internacional de Aviaci6n S.A., State of New York, Appelate Division, 
January 4 1979, us Aviation Reports, 1979, 631-645. 
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an express assignment of the right of action from the nominal 

consignee in accordance with complementary national law. 265 

The latter, whether a freight forwarder or a customs agent or 

a bank, may be incapable or averse to proceed against an 

airline for a variety of reasons. Finally, the carrier 

himself may run the risk of being sued in tort for amounts 

exceeding the Warsaw limits. 

The CMR, in its Article 28, put8 the rules concerning 

contractual and extra-contractual claims for 108s, damage or 

delay on the same 1 ine. Third part ies may consequent l y be 

confronted with the Convention's provisions on the carricr's 

defences, the compensat ion due and the t ime 1 imi t at ions. 266 

Article 11.1 of the IATA Conditions of Carriage for Cargo 

goes along with this view, stating that the carrier' s 

liability stretches to the shipper, consignee or "dny other 

person". This does obviously not imply that the carrier can 

be exposed to the same liability claim at the instance of 

more than one person. 

265 HYMAN, P., "Strict Construction of the Warsaw Convention", 18th 
Annual ATA Claims Prevention Seminar, Arlington (Virginia) , May 28-30 
1991, unpublished, 4 . 

266 DORRESTEIN, T., H., op.dt. (note 3), 59-60. 
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VI. CONCLUDING REMARKS 
------ - - - ----_ .... ---- - --

Air cargo trucking has now very much become part of the air 

cargo product, which can no longer be considered as a single 

route servjce within a well-defined area. An ever expanding 

fleet of trucks crosses Europe daily to collect or deliver 

air cargo consignments to and from airports. It could be 

expected that- at least in the near future- road/air 

movements will remain the only viable combination with air 

transport. The 1992-93 liberalization dnd harmonisation of 

the internaI market in the European Community will probably 

have a vast and positive impact on the transportation by air 

and by road. 

Air trucking operations are often undertaken without a 

thorough understanding of the legal consequences involved. 

The period of the carrier' s liability according to the 

original Warsaw Convention of 1929 remained untouched by the 

subsequent- amendmends of The Hague Protocol of 1955 and the 

Guadalajara Convention of 1961. Neither has Paragraph 4 of 

Article IV of the Montréal Protocol 4 of 1975 shed any light 

on the matter. The absence of solidarity among combined 

carriers, due to the lack of homogeneous legal regimes, 

requires from the plaintiff a difficult proof that the damage 

occurred during a particular segment. Hence a recourse to 

concepts like pick-up and delivery, of which the definition 

reoresents nothing less than the enclosing of a wilderness 

wi thin a wall of words. It i3 today highly controversial 

whether long haul hubbing or road feeder operations under air 

waybill can be conceived as incidental to air carriage. 

A straightforward proposition would be to bring all agreed 

truck movements linked with international air transport as a 

principal mode and covered by a single air waybill under the 

aegis of a common denominator entailing the rebuttable 
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presumption that the entire Warsaw system is applicable for 

non-localized damage. Of course, nothing prevents air 

carr iers from guarantee ing the War saw standa rds t 0 damage 

localized in the surface leg, as far as the applicable regime 

does not impose a higher level of liability. 

The extended and s impl if ied concept 0 faux i li dry surf ace 

transport is contrasted only with segmpnted transport 

following several individual contracts of carriage without 

any connection between them. An evolutive intprpretation 

renders redundant a plethora of litigation about the 

frustrating question to qualify road transport. It makes sure 

that damage involving gooàs en route to the final desLiny can 

be compen::;ated by an easy accessible instance which takes 

responsibillty for the entire carriage. 

Another snag is the legal position of the air carrier and the 

cargo owners when the surface transport i3 nejther 

specifically nor generally (per IATA Resolution ~07b) covcred 

b y the 0 r i gin al con t ra ct. Ex cep t wh e n p r () b 1 (> m~) 0 ecu r, 

especially smaller shippers are not always flllly dWé1r0 of the 

airlines' practice of moving air consiqnment:) by rOc1d. 

Apparently t.here i3 a need for more tran;;par (-ney about Lhe 

trucking systems of many airlines, emphasizing that carriers 

have the right- beyond occasional subsl i tut ion of m()de~;- Lo 

routinely 

journey. 

carry 

Such 

goods by road for 

a clarification at 

particular p(jrt~; 

the conclusion of 

th.! 

the 

agreement would avoid unlimited liability outside the 

framework of the Warsaw system for breach of contract. 

As for delay, even with the help of the Gronfors mode! it 

remains a fairly complex aspect of Iiabi Iity. It might be a 

necessary evil, because a quasi-automatic indemnjty for cven 

short delays wouid be too onerous for the safety and 

operation of aviation. However, the cudous retention of 

fault Iiability (with weight-based limits) for delay in 

Montréal Protocol 4 is not very satisfactory and it proves 
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that air law has still much to learn from specialized cargo 

Conventions for other modes. 

Admittedly, the last ward has not been said on this matter. 

The picture on the airlines' radar screen is far from clear 

an~ the novel system for carrier's liability will certainly 

bring new enigmas. The discussed basic legal and economic 

pattern, though, will continue ta determine the aviation 

industry for sorne time to come. The present analysis has 

followed a supra-national approach to highlight the concept 

of time in connection with delay and the period of liability, 

which is closely knit ta the ability ta exercise control over 

the cargo in order ta avoid damage or loss. Loyal to the 

philosophy expressed in the Preamble of the Warsaw 

Convention, there has been invariably chosen for a broad 

interpretation in favour of the applicability of an 

internationally uniform and predictable solution against the 

diversity of national legislations. Indeed, ICAO's and IATAls 

efforts to elaborate a universal unification in private air 

law would be in vain if its scope is shrunk and perforated 

like a Swiss cheese ... 
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