
, - r 
.1 

'" 

/ 

a 

- 'Ir 

.. 

a, 

l' 

/ 
1 

1 

/ 

/ 

THE 

\ 

~. 
) , 

-. 

\ 

MAR,RIED 

--I-
I-

\ 

/ 

• 

1 
r 

i. ~/ 

\. 

--------~--~~l-~-'~~-!-----. . _----.---.:.-. 

...., 

-~// ., , 

, 



, '-, r - 'Ir 

, ' 

J' 

1 

\ 

c 1 

. \ 

• • 1-> 

by 

NICO~A W PAL~IERI: 
?ogtor Juris University of ~oZogna, 

A dvoaate ~! \ the Bar of Mi Zan 

Thesis pr,sented to the Fa~ulty of Graduate Stu~
ies and Research of McGill University in partial 

u1 fillment of the requi relllents f,or. the degrèe- of 
, ' Master of L'aw ,(LL .M.) \ 

1 
~I 

il. , 

Institute of co~para~jv~ la~ 
FacultY,..frf Law 1 

j ' McGill University,'\ 
MONTREAL ~ 

1977 

\ 

NICOLA W". PAlMIÈRI '1978 

" 

. -

<> • 

\ 

l '. 

" 

! 
1 

, 

; !:~ 
,; 

r1 

~. 

j 

.i 
" 



, - r 

( 

\\ A B S T R ACT 

------The marriéd woman's n~e i s 
characteristic -of the / (> 

long tradition of her interio{ ights: this i s the object of 

tbis th e sis. l , -9 

, . , . \ 

After introducing the ideas of the;àuthor and after 

a brief info~~- the examined systems olf law, a chapter 

dedicated to History rèm-i-QQs the reader that in the old systems 

of~law there was generally no question about a wife having less. 

r i 9 h t s t han a man, t ~ i s tfe i n 9 the 0 b v i 0 u s r-e~u J t 0 f men h a v ..: 
. ~-

ing declared themselves the ru]ers in the governmeY1t;>o-f _society, 

women, children, ~slaves andtteasts.' necessarily bein~ thef~- un-

equal subjects and properties. 

\ 
The main chapter which follows d~als with the married 

woman'~'name in France, Italy and Argentina; in West G~rmany and 

. Swed~n; in England and th, U.S.A. A sid~glarce is given to So~1al

is\t systefus since thei~ solution~ are ~f special interest. ". \ .' 

~ Practically in.a;l jurisdictions (except so~e Socia-

list States) the wife assumes ,at'marriag~ as a matter of law or 

of custom<O(or both) the man~s name. This is true as a general 

ru'le also for those countries, like West Germany, Austria and 

I.taly, where recent reforms where introduced in th'e law of "names 
1 

in ord~r to implement the constitutional ~rinciples of equality. . , 
Conflicts of laws present greit difficu1ties of,characterization 

given the undefined nature of the right to a name. 

The subtitle uf the thesis could have been: The Married 

--
-" 

Woman's Name and the Constitutional 'Principle Df Equ~lity of Rights. 

Thus- in the' final chap~e: the var!ous thEm'ries of\ the nature ' 

of the right (property, st1atttls familiae, personality etc.) are 1 

disFussed, but no definitive tO,n~lusion is reached: the' right ' 

to a name has different natures;' ac~"o~di,n,g to the purposes whith . 

_____ --r-- 'i' ... --- ---
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The con' cep t t h a: w ive s s h ou l d ~ à v e' les', sri 9 h t s t han , 

men r~s;stea a11 modern C nsti.tutions. A,ctuàllYo'it is easy to·. 

declare thè great princ; les of lib,erty ,and equality,'but it" 

is extremel,y diffitIJlt t imple~ent thoroughiy thoS:ë concep't\< 

-e s p e c iëi 11 Y ; f the r e i s • h 0 n est _ i n t en t ton . toi m p 1 e men t the m \' 

and if social behavior nd tr6dition strongly resist them,t \ 

as it is well evident ln matters of names. \' 

Aoctually the: most ~eafl pers'On is th-e-o.ne who does \ 

not wish'to listen. 
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" . 
Le"nom de la femm'e mariée est une preuve éloquente\ 

)1, ... I~ • -. -" d.e la cOI)<lltion'd'in'fer.iorité de la femme dans notre, société;'" 

ce t'I t e .- h'Y'p 0 t h.è s ""e a sus c i té!' 1 a r è che r che déc rit e da h s cet t e \ 

th èls'e . 1)\'1 

\ '~ 
Après une introduction qùi exprime llbpi'irion de 

" . 

[ 

-1-1 aut~ur au suJet, et après un court exposé' sur le\~ systèmes' 

jUrid';q~eS\~ être dis'cutés, un premier chapitre donne ,les 

infqrmations"essenti~lles sur leyom~e la femme ma~riée à 

traJé'rs' 11 hi s toi re. En droi t roma in, de même que dans 1 e 
1 -

; droit'coutumier ger:manique-, il était hors de tout doute que 

'- , / 

"/ 

,la femme avait moins' e droit~ que l'homme!, ce qu'i était la 

cons.equenc~ 'ê'Vi.d~)J e d,Jne tradi,tion ,culturelle ~~s laquelle 

l 'homme s'était~lui-même nommé chef dans une sociét dans) 
/ ~ 

laquelre le)/femmes, les enfants. les{~,~claves et les a:nimaux . 

étaiént s~ sujets subordonnés et.sa pr~priété. ~ 
.-
~ , 

: ,/ Lee h a Rti t r e sui van t t rai te d u nom d e 1 a f e m m e ma r ié e 
/ '-

/ ' ' 
// '0' 

\~ - - -

., Vabord en france, en Italie et en Argentine', puis! dans la 

'~. //RéPUbl;qUe Fêderale d,'Allemagne e"t en Suède, et finalement 

,J /' en Angleterre et' aux Etats Unis. Un pperçu sommaire de la 

~ /' question est' aussi ,donné pour les pays de l'Eur<npe orientàl,e 

! (/' êta nt don ~ ê que 1 eS sol ut ion s soc i al i ste son t uni nU! r êt 

'% .f spêcia'l pour notre rechercl:1e. 
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" 

, En pratique, le rêsultat auquel on about~t est que 

~ans tous les pa~ ~tudiés, ex-ception faite 'd~ quelques pays 
s 0 è i al; ste s_, la· f e mm e pre n d a u m 0 men t d u m~ ria 9 e, end roi t 0 u 

f • 

par règl~- coutumière (ou les deux), le no~ patroÎlymigue de son 
maroi. Cèci est aussi v.-rai '. règle genérale, pour des' pays comme . '\ ~. 

l'Allemagne d'e l'ou,es,t, li-Autriche 'et l'Italie où des rêformes 

_--'c __ . ________ ._---~---~-------~ ( 
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réC&ntès ont été introdu;tes iour se. conformer aux exigences 

. , 

\déco~iant d~s ,-prin'ciPes constirtut~_n~el~ d'éga~-ité. .,' 

~
'~. " L'e dro-i-t international P~~iVê présertte des difficul~ 

'. t 5 pre'sque insoluble; dans la qUal\fic'àtion du droit au' nom len 

// ra'is n~e .~a nature trèsdiscdtée et \'ncertaine de 'ce dro~t . . ~ -, '~'.~ , 1; , . 
.. " Le'so ... us.:.titre d=--n~(}-tre'thèse aurait pu être "Le nom 

\ -............ ri - _______ 

de. la femme mari€è,~t le principe con titutionnel d'légalité 

d~$ droits". Donc, 'd~~~a conclusion, on a' passé à la loupe, 

les diverses théories qui ~-été pro,p sées sur-l-~ nature du , ' .', ' , 

droit au nom (notamment une propri~~é, 'expresSion d'un état 

f ami lia 1, und roi t 'd e l, a~ p ers 0 na 1 1 i t~ c . ) . san s t 0 u te f'o i s 

ab 0 ut i r à une con c lus i on de fin i t ive. Erie f et, une sol ut ion 
~ 

~ique n'ex,irte-~p-â's puisque le 'd\oit a'u partic,ipe â la 

,-~~~~fOiS à ,plusieurs "natures" sOe,lon, 'le but qU,e, circu,m-

'j ~tances particu1i~res, il veut atteindre. 

la conception que la femme doit avoir moins de 

ir-O-1ts que 1,' homme a resisté à toutes les conlst; ut.ions mo-
~...- ., ~ t 

dernes. En effet, il est fac'ile de concevoi'"r et de d'êclarer 
" 

les gran~s principes de li~erté et d'égalité, mais ~ea~coup 

moins--de 1e's rendre effectifs, ce qui est'fort diff;cf1e et 
• • r 

pratiquement ,impossible lorsque manque une Ïcntention honn.ête 

de le faire. \ 
• 

\ 
Il ni y a en effet. comme le dit· 1 e proverbe, pire 

sourd que celui qui ne veut pas entendre. 1 

, , . 
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My first confrontation with ~names" occurred sorne 
ten ye"ars aga. ~he issue was: hO~;COUld the~parents of a child 
give the father's name td the baby whose moth,er (single woman) 

was not t~e (judicially separated) ~an's wife? 

- The càse was at 
lawyers always find- a way. 

\ 

of. the.more l iberal States 

. :;: ... 
that time insoluble in Italy. But 
Actually the child was barn in one , ' 

of the U. S .~" a n.d 0 b ta i n e d no ton l y 
the father's name tfut a1so, as a ,special g1ft, Ame.rican 

F;tizenship: t pro}lâbly would have forgotten about this rather 
"lPinor" problem area in the law (indeed, what 1-8 a name?) had 
n 0 t a ·c uri 0 usd e v e l 0 pme n t t a ken pla c e i n t h 'a t ver: y cas e. -

. Shortly after the baby'~ birth, divorce was intro

duc e d i n 1 ~ a l y. .! h e c h il ct • S Il n a tU r a 1" par e n t s c 0 -1 ct ma r r Y' and 
in their innocent belief (was it not alJo a sound belief?) 
they thought that now th&y co.uld offic;ally recognize their 

child. The reader can imagine ,their surprise and frustration 
when they le~rned that after introduction of th~-Divorce Act 
in Italy a marri~d couple could not,ip certain circ~mstances~ 
~recognize after marriage their common child, ~.g. if th~ fa

ther had children from a prevtous dissol~ed marriage, unless 

" 

thê'" President of the Ita'l ian Republ ic gave his authorization ap 
less-all ~is prev;ous 'ch~ldren after r:eaching majority had beenL--

o 

'0 . 

heaid on the matter (see Art. 252 CC as it was in the formula-
Q ~,~ 

tion before the amendments of 1975, in con~ection.with Art.7 
L. l.12.1970 n.898).. 

< 

The Divorce Bill was prese!ted, of course, by left 

wing parties' Members of Parliament and was·approv~d.with their 
\ ~ 1 

--. 
-'-

.... .. ~I-"'------ - -_._-----..-- -- --
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determinant votes .. Quite taflle she!p, those Italian leftists, 
are not they? How could they permit such a distortion ot their 
very concepts pf lIegalifarianism"? How could they uphold the 
"rebal" prerogative of a recognition peP pesapiptum prinaip~s? 

1 

L thought â1 that time that this was an exceptional 
and rar.e case o'f manifest injTstice' in the law of names. Actu-' 

·al1y 1 was wrong. 

Thè more 1 c'ommitted myself in reos4;arching this prov
ince of the law, the more 1 discovered that the name was a char-• 

~ , 

acteristic field of tensions created by ance~~ral rules of so-
cial behavtor,by conflicting religious and politica'l faiths, 
where law i~ always defeated and negated. 

It has always fascinated me to understand' :the law not 
just as rules and ~egulations but as the very netessary aspect 
and product of men's l~fe in society. Thus the right·to the nam~ • ,> 
provided an ideal material for this kind of research. With grow-
i n,g i nt e r est 1 ~ a n vas s e d h u ~ e pile s 0 f doc ume n ta t ï 0 n, con c e i vin 9 . 

',the ambitio,us plan of writing a treatise on the right of the name 

• 0 , 

, 
in the world~ oon 1 realized that this was the task of a team~ 

not the 'work 0 one man., Sb 1 went lover to develop progressively 
short parts of the whole: the "Mar~ied womap's name" shall be 
the firseof t 

,', o , 

.' * * * 
.' 

It s customary to indicate in the preface to a thesis 
what elements of the research ~re considered to ~ contributions 
ta original k owledge. / 

, .. ~ "-
Well, after considaration of the opinions expressed by 

the most dJstingUishJd authors, from Pliner to Perreau, from l 
,-

Scialoja t9 Kohler, and by all the others, just a few of whom 
have been(· .. ci ted in the bibl ;ography, 1 dise::overL}I that in the 

1 

~ ... 

. ; 

'U 



, - T 

'i": 

1" 

!. -

\~ . ..- .. ..,. .. 

- ... 

vi i 

Western civilization no authority ~ttempted up ta 
.,.. 

now, as 1 
~ . 

do here, t6 dempnstrate, on a rigorous scientific basis~ that 

the statutory provisions on the nam~ are mostly useles~, besides 

b e ; n gap pre s s'; ve a f p r i vat e p e-9 p 1 e 1 s f r e e d ~ m ( and th a t the c us -

tomary rules in this field are"mostly the product of a traditional 

con-cept of fundamental ;nequality of rights). 

What this thesis att~mpts to demonstrate is the inc6herence 

of the unilateral and incomplete.th,ories on the nature of the 

right to a name, the consequent impossibility in finding un

contradictory solutions ,and the extreme-- dTfficul ty of a corr'ect 
• 1\" • 

cha ete riz a t ;"0 n i n con f l ; c tS' 0 fla w. Ho w ca n . a 11 th è s e di f f i-

culties aVQided? The a~swer apparently' may~~ from a more 

scienti fic un st~nding of what the n..,ame represen~ for the 

l'aw, from the discovery of ~ and within what limits~t is ap

pro p ria te for the l ci w t 0 9 e tin vol ve d r n the n a.m e ~ ~ f p e r n s . 

·The bbvious conclusion seems to be that actually the 

identity of a person, 'not the name, should be the on1y concern 

of the.. law. Married women, in parti,cular, s,hould not only be 

entitled to keep always their maiden or ante-nuptial name, or 1 

to assume (as (el; as everybody elke) whatever ,T)ame they want 

during their life as sjngle or married women, but ~lso ta give 

to their m~trimon~al and extramatrimonial children any name they 

1..i.k-e, .and this without anyonels permission. 

This is not just "an opinion. It is''<the c~nsequence 
of a-methodi c appl i cation and "sc.ienti f.i c understanding of the .... 
law, of i15 necessity and its limits. Thus the conclusions ob-' 

, b 

ta i ne d . i n th i s the 5 i s s hou J d b e a con tri but ion ton e w and b e t t'e r 

knowledg,e of the 1 aw, a~d they ma.v, l~ad, hopeful1y.. to ".!-ubstantiall Y 
more consis"~ent approaches ta this ve~y debatable chapter of 

, , 
family an~ administrative law. ~ 
,,~.,-'-...: . 

* * * 

1· . 
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·f Speaki"ng generally, the law of this .·çountry 

) 

allows any perso·n to ,assume ahd use ·any name" 
pro v ide d ; f sus e· 'i s no t cal cul a te d t 0 de ce; ve 
and to i.nfl-;ct pecunia'ry 10S5. 

..- -'--'lord Linc!ley, CowLey v.Côwle"y~ 119011 AC A50 a t 460 . 

T~e mere ~ssumpti6n, of a name, which is the 
patronymic of a' fami'ly, 'b'y a stranger who had 
never befare be.en called, by that n1me. what
'e ver· cau s e -0 fan n 0 yan ce i t m a y b e ta the fa 1)1-
i l y, i s a 9 rie van ce for wh i ch 0 url a w,a f for d s 
no rèdres's. " 

Lord C.helmsford', Du Boulay v,Du Bpulay:; (1869) L R 
2- P.C. 430 

InA mer i c a, ~ h e r e w i J l . a l w a y s, b e m ~ n r e a d'Y t 0 
exploit religi~us and ~ncestra1 differencei 

" but such men will c."pnstantly lose stature as 
~ .. " time pas,ses and will eventually ,oisappear through 

t~eir ow~ smallness. 
" 

McGeehan J, A pp l ' 0 f ~~i 8· èt .<$, 34 NYS 2d 909 
at 910'.(1942) 
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1 NTRODUCT ION li-

THE CONCEPTION OF WORK 

o , 
1 

1. 

Î 

/, 

The essential and pretio inant functio~ of t~e·name . " ,,' - ~ 

is to j , 1 

es~ablish a relation betwe n a word and a 'person, who 

is represented by that word. 

. , 
As" a word, the name h s no part:iç;ular~ or special 

1 
1 

meani~g in respect of aIl other words. It recelves however 
-

~ meani~g when it identifie1'~d indivi~ualizes a parti~ 

cular p~so~in an irnmediate' a d synthetic manner, thus di~ 
, ,> 1 -

t~,nguishing, t~at person f~Om' t~e others, wi th whom 1 he or 

she actually or virtually ente s, into' sorne kfnq of relation. 
G 

At th.:;tt moment, t~e morpholog' cal ehtüty word lÇ)ses its 

intrinsic original meaning an its elementary si'gnificance 

(if it happens to have one), and transforms ~tself into a. 

mô;e complex entity. It evol es' lnto a sign or code ca;~1e of 
1 • , 

-' , 
ie~alling te memory the\phys~ognomy,the social' relations, 

the ,fine ,~~d had :uaÙtl~s ,(th!' ,past and hist'Qry of a 'huma~ 
being, Jr@quentlY\1 ~nown t'? rh~ oth,ers jus.,t by me9-ns of that 

very word. It becomes a so~t of.a key-code whi~h visualizes 
~ - ~ -- -

and evokes with immedi~cy the id~;titi-personality of a 

~uman b~ing in aIl his éntirety. '4- , 

\' 

" 0' 

,-

". 

i ~ 
, 
!' 

/' ~ 
1 : -~--------.~~~~ 

1 ~_, _____ -_, ..... _____ • -- - ---_ .. ----.' 



~-~/-

1 

, 1 

-( 

1 

<r 
1 

r 

- 0 

/ 
~-I 2 .. 

.' This function of mediatidn 'might be ob~aine~ also 
1 " 

'_ 1 " , 

by, recourse'to other means, (symbols, figures or signs). How-
" Il " , ,f 

, 1 

ever~ it seems comprehensible that amongs~ all·p~oples it has 
\ " 

been ±ealized wi th an ~lement of "'the language, the 'wo!,d, be-

cause i~ the same way as a word, the narne is" used- pr~-
rily to ke possible and facilitate communication between 

mankind. 

1 As wi th tl:le names of things, the names of men were fre-
1 • 

quentlf Orig~nat~d with a~ intrinsfc meaning (Whitehead, Greerl 

field, BraunsteiIi, Goodman, etc.). There is of course no u'sJ < 

'to try to discov,er't:hesocial, geographical and environmental, 

reiations, the referencef to ar~s and professions, the physical 

and psychological characteristics, the-events and circumstances r 

which have led /to the- formation and attribution of thosé names. 
~ 

since the original ~mean~ng has 'no relevance anymore'. The: ,.(.per-

sonal) name has become a neutral etiguette, something like a 
.. - _.,.... , 

number, with no meaning a~ all as a word, unless it refers to 

1 h j -lé li" f - 'f th' . a person, w 001S tue. on Yiun1t 0 mesure 0 1slpart1cular 
, l' 1 1 
~'i name. \ ' -J_ 

J, 

One migh t think tha.:t a person is free to ohoose 
\ 

ad Zib~tum the etiquette which hè or shè~likes, as an identi-

fication-sign o~ his person; that' this etiquette ~y be changed' 

at will; anq that nobody should be subject to outside inter

ference in the adminis~ration of this very private and absolute 

.; 

• 
I,/'~ 

. 
. ' ,~ 

. : 
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, 

pe.rsonal~f designatian of his inqividuality. 

Indeed a person who c~anges his name J a wife who 

takes or does not take the name of h~r husband, a son who . 
takes his mother's instead of the father's' name: do they not 

1 

remain as far as their person is conc~rned identical to them-

selves? 

The i1dentity of' a person does not change if his fa~- ' 

ily relations or the features of l?-is face become mOdified, 

if his physio":,,,soma.tic characteristics" his socio-economic 

, c~ndition, hi~ education and position are constantly changing 

in a slow \r sudden evolution . 

• 
We are experiencing day by day lnnumerable times 

the fact that things do not change, only because we change 
, ~ 

their name. Why ,should it be pifferent with names of persons? 

, 
The reality of the narnes of persons is actually 

q~ite different. '-

If :.t.ile look to Stab,ltes "and Codes we will discover 
• 1,. \, 

'of arni t~;ary rules limifa tin~ thè libeFty 

of private 
; • 0 \ 

egarding, their narnes: 

- wornen a t .marr iéiSe be compelled to lo~e their maiden 

. narne. As if 
o ' 

in the. very of the celebration of mar-

riage their whoie personali~~an~ identit~ had changed; 
~ 

-'-
o 

.. 

! 

--

1 ----r 
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~ c;ii'vorced wives who ftad been compelled to assUme at mar-· 

• • riage ,their huspand,'s name may be ab~iged to take back 

o their maid~n or previous name Sifter. divorce; 
~ 

\ -' illegit.i~at~ children may find themselves confronte~ with a 

'change of ~heir name by authority 'Of, court, just because_ 
1 :::-- " • l sornebody shows -up who d1.5COVers that the "recognition" by 

:the natural father was, null and void by reason of .some 

prohibition of the law ("a dulterous" children),even 'if 
., 

th.e~enj oYE;!d the use of th-ht name for Many years ; 

-Ittwilight "children may be barred, from assuming their parent!s pamEl 

even after th~ents have married, as it could still be 

the caS5: 'r as ~ _~ave see~ 1 until récently in U:aly after 

int!roduction f the Divol'oe Act • 

The' law imposes in a very irrational way attribution 

and change of narnes. The person "receives" a new rl\Bme without 

of
h 

cour.se any actual modification of his personal identity. 

Thus ,in tb.ose circumstances the person i5 left for some time 

wi thou1 any etiquet~e of identification sinee th,e
P 

new name 

does 'ot yet individuali~e the persan, ,being just a nword" in

~ap·fle •. of realizing the relation between the person ta whom .. r 

1tfS\ g;Lven and the society in 'which that persan lives. During ~is 
, tJme ~f transit,ion, _anct' pntil it reaches sorne significance / 

/ • • \. n -
lfor. the personal~ty of the bearer n, it is a "non-name", a 

\ 

sign wi thout the meaning of a name. 
~. 

"-

. , 
/ 

.. • 11-

\ 



~-..- --"'-r""'-- -.- v r -- -

. l 
i 

~I 

1 , 
'. 

' . . 
> 
r· 

1 

,-

( . 

~ 

( 

--, 

1/ 1" 
U ,. 

,---
l ,,,, ~.,. 

~~------ 5. 

" 
How aI;"e those deplorabll2 inter,fe,rences j u\ti fied? 

i. Public administration, i t is $aid, rules the" {amily 

relations of the "subjects" in aState by using the na-

h .. f' f .. , me of pers,ons as t e enunc:j.at~on 0 the sta~us am'/..l.'l--ae. , 

ii. Moreover, the p,ul:5lic administration needs to use the 
;r~! 

name of persons for filing purpases. 

/ 
, 1 

The explana tibns are not canvincing. 

·1 

There is no rational explanation for obliging a 

< • -wife to take the narne of her husband in order to demonstrate 

her new status of marcr-ied woman or ta " s trenghten" the fam-, . 
ily uni ty; without gi ving any reason why this publicity of 

the new marital status is nE?cessary just onJ!y for the wife. 
o 

Why . should the sarne parameter not apply to the man as weIl? 
Jo 

ty of name 

Ir family unit Y really"strenghte~ed by way of the uni-
... iii" \ " 

of the spouses? Could i t not be equally achieved 
\" . 

if each of the spouses retains' his or her name in :the new 
1 

created farnily.? 

What i's the reason why only the man' s name and not as 

weIl the woman' s narne can be "the Il family" name,' why the ru~e 

that aIl "legi.timat~" children have to assume exclusively,_ . 

their fath,errs name? 

The explana tions are con tradic:tory • 

\ 
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6. 
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\ 

l \ ,,1 

nev r\ be correctly enunc~a~d by 
1 

~ ~"ami l.y s tahus can 
\ 

~ \ ' 

way of mîmes, since the exception~ ~re probably more _numerous: thçln 
\ \ ' 1 

t,the ru~e =\ let us thirik about legit~~te' children who do: not bear ' 
\ 

-"il. 

the name of their InÔther, illegitirnate chïldren who do not bear 
Il \\ 

the ~f their real "father al though they may happep to live 
~ \ 

~ith °him in his family, divorced wives who continue bea~!I1Ç[ 

their husband' s name although there is no more aonsoOrtium vitae 

" e!:c. 
\ 

\z 
~. Registration of the populat~n cannot be efficiently 

/ . 
achieved by using the name..J,-'0f the persons by reason of the in-

convenience of too numerous homonyms. 

" 
Sipce a very l~ ti~e, military, fiscal ~~ elector-

al files r~gi,p.ter people ~ith code numbers. ,somewherJ also vital 
\ 1 .' .-, 

sta:tistics are organi zeCi -- by . way, of- . codes. -NaJes 
1 ~ 

are not needed any more. They are -j\us:t dangerous mea~s 'of con-

fusion. 

\\ 
The nam,e ~ame into .use ,for a typica"l persqhal and 

in,div,idual function'. Untortunatel.y it has been "usuI:'ped" 

tliis - happened in the last few 'c~nturies - by the public ad-, 

ministration, which has added to ·the.typicaj,-pri-yl!.~«: func.tion 
~-

-~--of the name a secon? "public" function: --And the name became ~-'.-
\ 

more and more an institùtion de poZice . 
.,:,r ../' 

\\ This artificial second functi~n" 'is in open conka-. 
1 
1 

.J 
\ 

l ' 

/ 
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. 
diction wi1:h the first original on,e. " 

" 

The person 

to be individualized 

/ 
should be free\> to acquire note r iet~ and 

with any e-~ett~-nanie, free to change 

7. • 

it ~t- will as long as n,o purposes of fraud or damage to othérs 
// . 

/ are the reasoQs of the change (mutare itdque namen ... sine ali-

! 

qua fraude licita iure, C. 9.25.1). 

" \ _,J 

The attitude pf the public admin~stration iS'against 
, 

this freedom. It imposes the inalienabilitYr and the irnmuta-
/ 

bili ty ~E the name, because_ any change of the narne is deemed 

, to rnake identification of persons extrernely difficul t. 

, 

It is, nevertheless clear enough that this proclaimed' 

immutabili ty is' an absolutely'" unrealistic hypothesis, as i t is 

apparent if we thi~k about the frequent changes of names which 

-ar~ 'prescribed by the veJ'y law. 

The rules of public law easily prejai~ed of course 

over - the __ :r~vati\ int~rests. 
~-

\ 

--'---\ 
~ \ 

But even 1'f-there was in past centuries a justificatic::m' 

\fof the"invasion" of the public aèiministration into the priva-

te\ sphere ~f persfnal names, 
, '- '1 

not', exist any more. 
" 

certainly such justification does 
\ .. 
Nobody.would even dream today 

\ 
to use\the name John Smit:h for the official file of the tax-

payer Mr. Smith: computers do not like nam1s • \ ' \ - \ . 

.-

\ 
"::---~-------

J . ; 
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Thus the "inspiration" of th:i.~ J;'esearch becomes ma-

nifest: A person's narne ii his private matter; everybody may 
\ ~\ 

keep his narne as long as he wishes and, if he wants to change ' . , 

it, he phould be able to do 50; aIl provisions purp~rt~ng to 

change one's name by automatic operation of law should be abol-

ished; 
'1 
;~ . 

ch~ddren should bé able te take whatever name their 

parents wish to give them,. 

In more 4etai l : 
v 

- Every person should have the right to identify hirnse),f/ 
./' 

in social relations with an etiquette, whic~can be 
-Ji. .-----, 

q a word, a figure or sorne' other si his free choice. 

- The narne of a person become the exclusive 
1 

1 

J 1 

~---~- property ~the IUSfer. 

( 

- Heraldic privilege,s of eyery kind reg~rding the- use of 

-'n Every .p,~son who '~an:ts to chànge !his 
1 

" be allowed to do SO, freely ~nless\ he intends to do so for 
l, ' 

, a fraudulent p.urpose. , 
. 

The'public administration should organize its files by 

~ way of code-numbers or equivalent s~gris without inter

---------
. 

fering in people's freedom of choice and use of names . 
~ 

lIusband and 'wife should hÇlve equal ri~ht5. .

Ev~ryone' should the~efoJe' be entitled to assume,_ 

~ 

--- () .----
\ 

i 

if 1 

1;1 
_. -_.- 'ij " -

.~ ~ _____ .....i,~ . .... Ii -----"-
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of them, or to c900se any other no necessi ty 
,~;~" 

that spous~::v'b'~ar the ,'same narne 
., ~~ .. 

- Afte:s,>d'f;';;ce, separatio ,annul~ent or ~!S~.Olution--of'-a---'·- .---- -

... /".mi;·;·;~age, everYf!o f fhe former ~pou~es shoùld he entitled 

./"--' ",--'" to cçmtinu sing- tqe-narne which he l?ore, during rnarriage ,no!. 

. t, 

, . 

~..i..-t:lfstanding any consideration of the faul t, in the rna-
_.-----------

trirnonia~ breakdown. The other spouse or the court should never 

o . ' , 
1 

be allowed to iriterfere in rnatters relating to the'name 

of the previous \spouses . 

- Children should bear. the narne which is attributed to" them 
o 

by theïr pareryts, but it should not be necessary that thi~ narne 
" 

be the sarne as the narne of the pare~ts.Other çhilqren of 

l' 

sarne parents rnight have different narnes. Rule~ rnay be de-
, 

veloped for thé case of dispute between the parents re-

garding the name ho be given to their children~ 
- A man should .not be entltled to preve'nt a .woman who is , 

not his wife to attrib"ute t_o he~ld any name sh~// 
l "// 

wishes. And any chi Id, when réaching ~ app:ç~-;-ia te age, 

/ 

\ ' -~\/" 
should be enti tJ.;d to decide by hirns~~/"~-{h~t _ s~al1 be ",;'~-----

his name for the future. 
Il " 

- No protéction of ~ames gua narne should be gra the 

person, not the name( should be ected. 

~ 
~~!.- -~ - ~ -- ~~ .. ~. ~~ 

The rê:liou Id -be Ino distinctiop ih l~w betwee~ ~arnily and 

given name. Anyl word or other suit~le syrnbol rnay be 

I~ 

,; 

/' 
./ 
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J,lse'd-êi,rer a~ family .na~e/~r as, given name 1 ~,e;ery-
,/ 

body rn~ create ex-nova his own narne. 

, '< , 

This is our hypot~èse de travail~ or using ZWEIGERT's 
, ,r 

words, Z--"'inspi ration, sans laqu'e lle rien dans le monde de 

~ / 
/ l ',e-€'p/rit 'Pte peut pi'ogress~'r-.1 ( 

~ 

1. 

o 

\ ' 

_. 

! 
l' , 

3WEI~E~T., Méth dologie du droit comparé, 
offerts à Jacqu s Maury, l, 1960 579. 

in Mé,langes 
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B, PLAN OF RESEARCH 

/ 

.. c-~,. 
Names are rather a matter of social habit than of 

law. Neverthèless,if we les~riet ourselves ta a researeh of 

the legal aspects of the married woman's name, we find that 
, / 

in latin jurisdictions the wife keeps her own name; that in 

German jurisdietions she assumes the name o~ her husband's 

11. 

family; and that/.l:n common law jurisdictions she assumes as • 
/' 

a matter of çustom the name of her husband; but if she does not 

l , . ',\// . . h l f h' 1ke 1~ she 15 free to go her own way S1nee t e aw 0 t ~s ' 
/' . . 

/' - 1? 2 
country allaws any persan ta assume and use ~ name, (emph. 
// 

" / add.) and roarriéd wornen forro no exception. 

/ ': \ 1 

by 

These princip les were not always weIl 

wri ters and j udi~ial' interpret~Therefore 
/' . \ 

understood ' 

eontradietory 

inconoistenit wïth the general ), ,/' 
\ , /' 

cases and opinions and Statut 
.. ~ 

principles ~ay be found. ut the features are still clear1y 7é?b"le 

/" 

, As we S l.d at ~he beg~nni~g'Of this Pfragraph/,~n-a~e~ 

are mueh mo than jus1:;,'a matter of law. Aetually~researqp 
will s w that a 9on\~~rison· oi the laws of ~a-l names is 

",/ /' 
essari1,Y ,a /eomIi'arison of the cul t~~es of the peoples whose 

( , 

laws we, a're' analy.zing. The nam~i§' one, not tHe most impor~ant 

1. 

,/ 
// 

/'" 

~\901l AC 450. 

1 • 

'-

/ 

. 
i 
l 
ï 1 
, 
1 . , 1 
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of course"but certai~ly a"very expre'ssive indication of those 
..... • g ! 

~cultures. 

\ 

We wjll discover that in'the latin jurisdictions the' 

married woman 1 s Il}t-ght to k~ép, in law, ~her 'maiden hame was af . 
fir~ed when,the French Civil Code, the law of the Third State~ 

1 

" 

•• 
) 

" 

was made; that in the German jurisâictions the old è6ncept of 
~--~----~--~------ .' ~ 

-( 

'., 

\ 
, 
l " 

, . 
/ 

, '. t 
i 

'0 ., 
l' i 

< • 
'j ( 

t 
1 

1 

f 
t 

Sippe, the belonging ta a famil~ in which'the husband" exercises 

the ruling powers, ,survive!) up to our d~YS; tha .~n common law(, 

jurisdictions the declared freedorn of names is ne minor aspect 

of th~ spirit of this system of law, which is i deed intended ta 
". • 0 

be' a spirit of fundamental ~ights and freedoms. 
" 

/ 

-- ., 
~ 

Thus the reader should keep ip-mind that the laws on 

the names like so manx institutions of fami1y" law and per!?onal 1 
1 • 

reflect where iociéty stands. 

l . 
". 

right,s 

~Nece~sari:y when a p/Od~ct of ~he process of civili-

if> under analys~s l, hi~ tory' cannot· be ignored. Therefore zation 
1 ~ \. ~ 

our research will start with a,Chapter on ~istory, followed by 0 ' 

\ 

a st.udy in detail of, the matried woman 1 s nfime in the three fun-
-! • 

damental systems of law: the latin (France and Italy), the Ger-

man (Fed.Rep. ôf Germany), and the common law (EnglJnd aJd"~.S.A~ 

The S1andi~'~Vian ~yste~ of law,epr-;s~ts: a poil)t of 

'transi,tion, t~socialist system a point of arriV'à,l-:-i..!'t Imattèrs 
: '- ~I ",' TI' 

l " 

.. '1' .... .. 

, ) 

• 

, \ -- ~- ~--~--- - --- ~ ------, 0 
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. , . , 

of names. Therefore it wai felt neceslsary ta include th'ose twd 
\ ! 

system? in qur research. ~ 

Private International Law is discussed s:~1ratelY at the 

end of the chapter dedicated to the substantial rules ~'law. 

Thé conclusion will give'the éfuthor's opinion on the 
-

present situation, part.ipularly with respect ta the nature 
1 

of the right on a narne"and the principle of' equality of ~ights. 

. . 
. . 

' .. 

1 ---,. 

/ 

• . . .. ; --',-----
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~ 1 S T:O R y 

1 
- l' people of the antiquity, 

, 1 
ive people and 

.incluc;Iing Gree:ks, hid only ~ne: l "~ame ~or ~ndi vi-

dualization -o-f, tqe p rson~ > the Romans, ~n instor1.c ;t~mes showed 
,- ---'>-- - .- 1 

a complex structure name of the free m~n, since the 
, 

name, besides means identification wa~ ~lso a function of 
: , 

the 'the person of the i?earer and the famil-', 

ial and ~olitical 

~us the sfriee reg 

it to which he belonged and it followed 

which ruled the Roman family. 

A. JTHE NAME N ROMAN LAW 

.,t- >3 

e. --.archaic perïod was, not c09stituted 

on the concept of 'subj ect~on tb a 

\ The of 

on b:}.ood 
1 

. common pateY'fami 1, rs. Th farnily' was a li ttle, so.~_ere~gn c~m-

munit y " constitu~ d for he fulfillmen,t of .funçtions Iwhich 
1 .' • 

wen t beyond the rpQses 'of the domestic society. oI~ \<fas a po------. ~ ~ ~ '-:r ~- -- ---- ~ ______ ~ ~_ , _ 

litical ox:ganism imilar to thèO"tv-i--t-a.g.." E"len..:.hom.e;~as ---,a~--t-

little state: ma' 

esse indicavel'u 

no8 tr~(. _ . .'. domum pliai llam rem pub licam 
1 

\Î' 

" 

.' 

il 

l' 
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The' in~îvid~ality ,of the person had, no relevance. 

The ~edo~inant element. wa~ ,the, rJ.-:;"s~. " ~h~S .fami'ly ~onc:pt '" 

is refl~cted in\ ~hà: ~;r'son~!' d~nominati<:n, the ~o~h~~ v gen :il."ium; 

the name of the gens, 

AlI pers ons 8ub uniu8 

subiec_tae', bea_r. thl,€! ~~mér ~enti lium "o~ .~ 
they cannot assume any other name as 1 

family. 

ajUt natfura dut iure 

e paterfamilias and· , , 

Be~iq~ this essen~~al eleme.t of. denomination the 

" 

Romans used ~lso a praenomen, . quo~ di fe'I'en tiae causa poni tu.Y" J 

o 

a&cognomen, ad iPSOT.:u~ intel' se {gent,i~ium discrim~nJ_'la~d some---

times an aigno"}en, quod ~~';tu "ali1uo impos'it-um est;.4 ' 
.~ 1. 

o "'-

The name i.n th. Roman fami1YI''',~ ""', 
"/1 .. - . ~ 

1. 

- ; 

Children ~~'rnll~n iûstum mttrim~:iï: ~.e __ CO~~d' 
between cives romani in the forro of ,the, '!..'US env"/, le, we sub-~ 

ject to~he .patrià potest~f andt.1f~6:ed·~~e condition an '""~" 
-. assu~E:!~ ,th_~_ ~~m~ __ '9~, ~~e~f' ,fat}19r" ! ' / ,r 

'i' , . 1 i.' -. ,'. J 
, ~~----~~--~-------fI' SE~ECAS, ep. 5.41.17 ,l,:, 

f ~.' l' ., . . 
4 • ' IOCAÇHIMUS MINSINGtRUS, Sco'Uia in"InEJ,'t. lib. II, q~ Le

·gatis, ti t .. xx, p. 267, par., iSi q?+id,e'm. 1:n nomin'e,· Ba- " 
sileae 1558. ... ! , . .' 

{ lit J ,~ ___ , __ ~r_ __~ _ _ ./ .' 1--- " ,----', / . .---
l' 
1 '. 

. • 
~ 1 "... j'-, ,"-~---~---------~. 
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16. 

On th~ contrary, chi1dren born from a marriage con-

tracted according to the ius gentium~ i.e. liberi naturaZes~ 

children born from eJontubernium between free persoI)J3 and slaves,' 

and liberi spurii fo1lowed the condition and assurned the narne 

of the mother. 

Between i+legitirna~e children and their'natura1 father 

there was no parental relationship in 1aw 'as it is stated in 

D: 1.5.19: cum l~ gitimae rtup'tiae factae s i.nt~ pat;~m~ker~ 
7' • t 5 sequuntur; vu&go \quaes~tus matrem sequ~ ur. 

A persan who entered a new family as filius familias 

by adoptio or adrogatio~ i.e. a~ a single person subject to 

, the patria pote-s.tas of another or as a persan who was already 

pa~er familias of another family~in which.case non soZum ipse 

potestati aârogatoris subici~ur~ sed 

\ dem fiunt F;tes;ate ~amquam nepoteo~ ~, 
etiam Zib~ri eius in eius-

acquired the. position, 
.. 

the rïght~ and the narne as a child'of the new family. 
'\ 

\,)~1'".r,""", 

" ~ \ -.l"l , . 
Women èntered a new family with the conventio in manum; 

fifiae Zoco;'" if they ·becarne th'e wives o~ the 'paterfami tias~ ne-

potis Zoco i"f~hey became the wives of a child of ~lle paterfami Zias. 

In'the c1assical perio?, the conventio took place 

\ .. \ 
1 . i> 

. 5. . D. 1. 5.24'. l . 
• 1 

1.10.12. . 1-

6. Gai 1.107. 
1 .- \ 

\ 

------- ... 
----. 
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,1 \ 17 . 

with the 
1) 

coemptio matrimonii causa, The W}'fe could- enter-the 
.- -. \ 

fami1y of the husband also th~ough usu, i the husband exer-

cised for one whole continuous year the manus over her. The 

effects of the conventio in manum were- the same as thè effects 

of the adoptio: the woman ,abandoned h~r fami1y of origin and 
.. ~ 

was comp1etely aggregated to the new fami1y, and she took the 

nome,n gen ti lium of her husband:. 7 1 
These strict rules s\urvived" up "eo the time of the 

imp~-r~\, Th~ change whi~h followed ~n t~e concept of f~mi1y and 

in the relation amongst its membersAhad important repercussions' 

on the name. 

" The cognomen became the predominant element è~ de-

signation. Children were allowed 'to assume the rnother' 5 to-' 

with the'. father's name or even narnes of free choice.8 
f 

- \' \ . 
Indi~idual ognomina. we~e created which had no. con-

nection whats wlth" th~ family:9 the nome;'gentilium is . . ' _ . 
still found in '7rd • and fourth :centu~y for di't;tinguish-

ing 

7 . 

- . 
legi timate :Ü~iation (nomen.of the fq.ther) 

~ .. , '~: '~ 
. \ ..... 

fr,?,m illegiti~ 

,. \ 

o' 

" . 
Ubi eris Gai!l{s" • ego. ero ga~a. .. -

,PE RRÉAU, Le droit . ert matièr'e • civiZe" Pari au, nom 
2'26-227.' , 0 

• • 
HÉINE-CCIUS 'cited in l<OP~, Namensr'ëc~ht drtr "Vn-eheZich-en 
vor' de"! {nkrq.fttl"eten 'des' BGB in DeutschZand" Frankfurt 
a.M. 1959, at p. 87 writes~at c~ildreh born from a concu
binage frequently tonk the name 0;' the father' not as, a no
men gent~lium but.as.a cogn8men ~hich was added to the *0-
men ,of the mother • 

• 

.. 
/' 
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1 
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18. 

\ 
mare ('nomen of the mother) • 

Eventua11y quotiescumque unum inveni~ur cognomen .. 
est; nemo enimLPotest eSB~sine vocabuZo~lOand POMPEUS ex

plains that at his time only the cognomefr is used, the no-
1 

men gen t~ Zium~ being" completely obsolete. Il 

" 

.2. L 1berty to ,change a name 

1 

The fundamental text is the L. un. Cod. de mutatione 

.. 12 nom'l-n'l-S, 

Sicut in initio nominis~ cognominis, praenominis, pecogno
scendi singuZos impositio \privatim Zibera est, it,a ~orum 
muta tio inno cen tibus pe pi (J"u Zos a non' est. . 
Mutare itaque nomen sive praenomen,sine aZiqua fraude Zici
to iure, si Ziber est, secundum ea, quae saepe statuta sunt~ 
minime prohiberis, nuZZi ex hoc\ praei.udicio futu:r'o. 13 

This and the other reported sources date a.:!) from the 

time of the imperi~m.14 That rneans that there was a long pe-

9. 

/ 
, , 

)\ 
COSTA, storia. deZ flirittq ~omano privato J 2d ed., To-. 
rino 1926, 170 et seq, h.13 ènd 14. 

(; 

10. 

~ Il. 

SERVIUS cited in COSTA, op. ait., 172. 

POMPEUS ci ted in COST~, op. ci t. ~ 172." 

C.9.25.1. 

. . -

\ 

SCIALOgÂ, Studi -giuridt~i; vol. [II, part I, Anonirna 
Romal1a' Edito,fià'le 1932, 49 et seg, at 52 rernainds us that 
innobens nomen 'suum mutare potest. 
See also D. 48.10.1;3; D. 30.1.4.; D. 36.1.63.10.; 1.2.20.29; 

1 -\\------

\ . 
1 

\ 

._--._-~ \ 
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,;) \ 

1 

riod in whièh a radical change took place in the 'system of 
\ \" tl 

- \ 15 @ the Roman names. \\ 
1/ " 

/ 

" 

\ 
13. continued. 

C. 7.14.10.; D. 39.5.19.6.; D. ~1.1.76.5. 
See also SCIALOJA~ op. oit., 61, who points out that the 
narne with or without desinence or derivation to 'the nomen 
of the fathe.r is fO,und in, thel period of the Republic. 
0.50.1.38.; D 7.25.1. 

'14. th~ C.9.25.1. is of 293 A.D. 

CANNEGIETER, De mutata Romanorum nominum Bub prinaipib'uB 
ratione, Leida 1774: forma autem et ratiq nominum quae 
Caesarum -aetate fuit Zongè diversa est illiquae sub oon
suZihus et republioa saZva ~rat, frorn SCIALOJA, op. oit., 
58 et seq. 

.- \ / 
\' 

~" 

\ ~. 

" 

\ 
\ 
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20. 

B. INTERMEDIATE LAWS 

• 

with the barbarie invasions in Italy the Roman i~

\ 
stitutions were forgotten. The designation of persons starts 

, . 
. again from primitive. simplicity. B~t graduallY\tin the period 

• \1 1 

between the llth'and the l3th centuries, the ~ècessity of a 

better identi1tication of persons led again to the use of stable 

family names. Those names were 'created from the denom:i\nation of 

the feudal courts,from the l~nd belonging to the feudal fa-

milies" from the locàtion, the street, the hamlet where the 
\ . 

families of the :pea~ants dwelt, or muCh more genera~ly ~rom 

the genitive of the father's name \(the patronymic) 16, from 
\ 

,the nickname, from crafts ahd professions, from the land of 

origin, from moral o~ physical qualities or defects, from 

good or brave actions done, from habits of life. Lastly they 

were created w~lh wor1s of pure inve~tion. \ 
\\ 1 

. 
1. , \ Early German Laws 

'.Il 

In the antique ~erman laws the name i~ consi~e~ 
, , . 17 

as an element which enunciates the belonging to the S~ppe 
\ 
\' '. 

16.', e. g. Petrus Jacobi, Raffaello' Sanzio ~ Betto Bardi i Lopez, 
Diaz, Pérez; Sanches 7 Alvares; Richardson, Nelson; 

seq. 

/ 
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21. 

The German cu'stornary law is the product of intensive . 
reciprocal influenciF but also oof a 

frequèntly antithetiQ~l concepts of 

long fight betwee~ the 

the ~rigin'al Ge~man Laws' 
<> 

(Libri Feudorum) and ~?rnan and Canonic Law. 
c 

\ ~ 

Also in mabt~Fs of names the Just,in~an Roman law wa$ 

quite 

\ \ 

di!ferent frO~,be Ol~ German law. 

Theoretica11y in German law it was °irrelevant whether', 

a chil'd was born in or'{~out of lawful ,wedlockl~. The govern~ng _ 

elemènt was the equality of so~ial ràik (Ebenbilrtigkeit). 
,.;f , 

Children born from persons of different rank followed the 'con-

19 dition of the lower rank (8rgere Band) . The governing con-

cept was the mun t, the flpi'b tes tas whic1i-' the father exercized over 
r 

, 

1 

16. continued. , .... - ~ -----
Bjôrnson, Magnusson, Diedrikg,eotteq ___ Mac -éarthy, MCAlli~ 
O'Brien, O'Hare; Clarsen, A~~nd&enf AlexandrovitclLr-?e-trowna; 

,,- Filippescll: Papandr~u,--P-apâdopoulos; Ali ben~M61îammed,· 
Hassan ibn Saud; Bensabat-,---Benjamin. 

(f! ... ~ 

17~ At a time when no family names existed, these namef were-' 
creatéd from the fÇlther's and the mother's name, erg. _Ge'-

(

',,-rOld from Gerhard and Wolfhilde. <> -

18 Charles Martel and Charlemagne werè illegitimate children; 
nevertheless· they belonged to their father's family. 

·19 

f 

,..,. 

The~ion between le~~îmate 
was introduced under the in~nce 

" 

~ 

-, 

and illegitimate children 
of' the Church. 

\ ' 

~ \ 

\ 

.. , 
~ 
1 i, : , 
; 
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~ 
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children through the munt dver the mother .. All children 

f his wife, even if thëy were,not his chkldren, were under 
\ 

whereas the 
~ , 

born by a wife who was chîldren not 

husband's munt, even ~f they were his childfen, 

under his potfstas. 

/ 

The wife 50 subject te t.he husband' munt (a'nd her 

child en) had to\: bea~ the name of the band. 
, , 

/ 
/ 

" / 

1 
1 

2. The new develo~in9 customar,t law / , 
~ 

\ 

\. 
Go/' rade, increase of popu;lation and growing of new 

\ ! 
1 

larger citi s cal±ed for more ordinate means of identification. 
" 

\ \. ' 
~he Glossators rediscovered and taught the Roman 

/J 

pripciples of reedom to change a name. But Absolutism did 

not like of cou se any private freedom; thus ~nevitably the 

name of persons ecame an: in,teresfing olDject of\cent1,:",~l-POwef 

law-making. " , 

In Frana Henr~\ II prohibited the change ~f~nam~s 

and arrns wlthout pa ent letters (Ediat of Amboise 1555, con-

firmed ~y th&code M ah·ëau in 1629). \ • 1 

\ \ 

r~ Q , 

, The pevQZuti Y.l!aipes' reaction was inevitable." Buv" 

it was J'desoriented re ction.·~h1y actually di~ nqt -k~~ whàt 
1 

I, 
1 

1 
1" 

,l 

1 : 

, \ 

1 
l' 
il 
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23. 

" -th"e~ relation ~as betweE!I1 the name and their mo:tto· of"equality~ 

So they star~d with Boe rule' that aucun oitoyen ne pourrait 

prendre que le v~ai nom de sa famille (179d;; 'then they discov-' 

ered that they had tQ proclaim freedom of change of names, 
\ . 

and so the~ .. did (Decre't 23/24 Brumaire~an II) leaving as sole 
, 

f?rmality the dut Y to declare the change of name_ ë\t the City 

Hall. Eventual1y (Loi 6 Fruotidor an II et 11 Germinal an XI) 

they overruled thernse1ves again and the s~y1é of the Absolutisme 

was reaffirme~ by the Bourgeois. BAUDRY-LACANTINERIE20 wrote: 

\ b"7 • 0 t' l" ' 't t t Le nom ~st une 0 ~~ga ~on pour, es personnes, au an e 
même plus qu'un droit. Sa fixité lest un Wlément de séourité 
générale. ELZe est l'un des prinoipes sokiaux fondamentaux. ~ 
En dehors d'etle, les transaotions, le crédit, La polioe, 
l'administration de la jus~ice, l'ordre public perdent leur 
ba,se néoessaire, et l'on a pu dire, aveo raison, qu'e le nom 
§fait, en réalité une ins~itu~ion de polioe oivile~21 

A~d MERLIN
22 could ha,ve said- the words wh~Ch were -indee~ 

" quéstionable, in Iaw", aiso fn his time: 

Les fi Z les q,ui S'e marient quit,ten t le nom d~ \ leur' pè"r'e pour' 
prendr'e oe1ui de leur ~ari~ 

\ The princi~l~ of freedom of names could never affirm 

itself in G rmany. Fr~ the lSth èentury, we can-trace symptorns 

of inqreas' n.g weak~ess ~f this Rorna~ i'n~ti tute 23; and towards 

20. 

2l. 

,1 

.-~-.---- ----------
BAtiDRY-LACANTINERIE/~OUQPES-FOURCADE', Traité théot>ique e~ 
pratiqu~ de droit oi9fZ,i l, ,par~s 1907, ,280. .' , II 

see'also, for 'instance,·PLINER, La Zey del,nomb~~~.J.A.1969 
doctr. 484:El régimen ],egal de], nomb:re eata fuer~, toda 
p.qsibl,e modificaciô'n voZuntaria del,8ujeto J y BU t tel,a 
misma integra un sistema que eœoZuye absolutament la auto-
nomia de ,la vo lun tad. , " 

i' ~ 
1\ 

ri 

.' 

\ 
\ 

l, 
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, 24 
the middle of the 19th eentury it had eomplete1y disappeareq 

.l.," ' , \. ( The generq.1"statutes of Pruss~a e .Ig. A~R II, 20.1440 
I~ , 

b) stated that everyone'yho uSed a name whieh was not hïs 

shou1d b~ punished; and from an ordinanee of 1816 we can 

1earn that sinee expeFience ha~.taught that the' use of 

the name of someone e1se or of invented names causes damage to 

the seeurity in the social r~lations and to pUblic or1er 

it was edieted that nobody shou1d use a name whieh did not 

belong to him. 
\l 

In common Zaw jurisdiatibns the married waman was 

eonsidrred to be part of he!-]}.u5D;~d r ~-"househo1d, 

h ' h'ld" h ' '~h: 25 
~s c ~ ren'ls _~~rn ~s name 

.: 

(;l 

mother of 

22. MERLIN', ~épertoire universeZ et ratsonné de jurisprudence) 
VIII, Paris 1813. 

23. HERMANN, Ueber das Recht der NamensfUhrung,und der Na~ens-
li~deru~~J AcP ~~ (1862) ~53" i~ 315 (at 325). ~ 

24. GIERKE, lVeutsches ,Privatl'ec'ht J .1, Leipzig' 1895, par.S3; 
81 and 82~ p.719. 

25. BZanc v. EZpnc,(Supr.Ct.) 47 NYS 694, 696 (1897). 

j 

'\i \\ 
-:-=<_ . __ ~ ______ -'-01 ---- -------.-, 

\ 

J 

,1 
) 

! , . 
~ 



\ 

" li 
l 

" \ 

25. 

C. THE MESSAGE DF HISTORY , 

" 
History, in matters of names -is a tale of 

, -. 
~_ vani ty of rninkind. 

~enty years aft~r the proud french deelaration of freedom ",: 

• and equali ty 'M. le Comte MERLIN wrote:"" /,/// 
'" (' // 

Il Y a dans les familles des biens de qualité fort différente: 
les uns; comme les teY'res et d'autres de pàrei,lle natu,p-e:/ {O)1l--

~ , bent dans le commerce ... les autres~ .au contraire~ jJ.o-mme le Nom 
et les armes~ le rang~ la nobles.s.e~ ne tombent y.e1-nt dans le 
commerce; ils sont inaliénables et incessib~ed: ce n'eat point 
par le titre d'héritier~ ni par, celui de~onataire qu'on les. ~ 
possèdej i l faut~ pour y avoir dro!:.J,f'&s-cendre pa:r" les mâles 
de ceux qui en o~t jouij c'est_Z~seul bien indépendant pes ca
prices et des révolutions ~îa fortune; ae sont ces restes 
préèieux de la vertu et fe la gloire des pères~ qui excitent 
dans leurs des cendans ~ une ftob Le!'et généreus e ardeur de les 
imiter: c'est, ce qui a fait dit>e à un des "plus anciens et des 
plus célèbres interprètes du droit romain~~que~ 'dans le Nom' 
et dans les armes des nobles~ réside pY'incipalement Da mé
moire d'une maison et La sple~&eu~ d'une race.26 

-
Actual1y in France, up ~o"a few years ago, courts 

and writers ~aintained that le nGm patronymiqu~ est la prDpril-
- 27 

té de ,la famille :qui le po,Y't:. 

PLANIOL ~told them :,"that this was wro~, and that{"'the 
, 

names ar~ in prevalence'just u~e institution de pplice. 

Evemtual1y his theory,was changed 'ag~in in later 

/"/ 

J-+-\ __ -.--_ 
~-----,----------=1, ~ "'1\ 

-~ , " 

) 

/' 
.,/ 
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1 
1 

: • 1 

1 

26. 

2
0
7• 

~ 

il 
MERLIN, op.cit.~ 589. 

see'cases in Dal1 
Rêp Lég 1855, O. 

1 
prat ,:~920'1 v.Nom-pr~norn N .1; 

l· -------,.b 
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26. 

-1 d' t" 28 e ~ ~ons : 

De 'ce qu'il "f 'existe pas de propY'iéte' du nom pat~onymique~ ·il 
ne faut pas conclure qu'une personne n'ait pas de droits 
sur le nom que porte sa famille. Si la société marque a'un 
matn~ule to~e fa~itle et tout i~dividu, c'est d'abord dans 
l'in~é~ét social) mais c'est également dans l'intérêt de 
ceux auxquels elle fouY'nit ainsi le· signe fondamental de ' 
leur ident'té. Ce droit est opposable a tous, e~ c'est par 
cette oppo?abili~é absolue qu!il Y'essemble a un droit de 
propriété. Le matricule apposé paY' la socié~é sur un indi
vidu s'attaàhe a lui, comme,un des attribut8~de sa person
nal~té, et ~'individu acquiert, a la fois, te dY'oit d'useY' 
du nom et le qrpit de le défendre. 

KOHLER29 and MAqEAUD30 t~ought that the name was a 

~~ght of the pe}sonality. 

\ 
B1ut others said that the name is a sign of thé s tatus 

f 'l' 3i am~ ~ae. ~ 

. 1 
{ \ 

/ 

~,~ "; 
The th~ory that the narne is un dl'oit de propriété 

\ 
has been apparently abandoned. But the effects of tnis theory 

," 
( 

. 
" 

(immutabilité, 'inalienabilité, imprescriptibilit,é) are still alive. 
\ 1 

1 

. Aè~uàllY primitive Ro~an and German concepts of fam-

1) ,ily 
, 1 • 

requlred the narne to be a s~gn of the belonging to a, fam- " 
i 

Il: 

~ , 

29. 

PLANIOL!RIPERT/SAVATIER, Traité 'pratique de drO,it j;..ivil 
françai~, l, Paris 195~, 114. , 

KOHLER;'· 'Das Individu~z-recht als Namf!nsr:echt, Arch 
77. "': . t· 

28. 

1 

30. 
\ ' 

MAZEAUD, Leçon de droit civil, l, Paris' 1967, 565. 

31. COLIN/CAPITANT/ùULLIOT DE LA MORANDIERE, Cpurs EZé~en
tai!'e-de,d!'o~t c,iviZ fran(}ais) l, Paris 1947, \590.- -
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ily; and the doct~ 0 f absol te power wi th i ts inheren t ! 
"'" • , l ' 

contempt for prilate li~ iberty .. led to bhe developmen~' 
-of the concept t~at the namé i Une }nstitution de police. 

1 

1 \ 

. 1 
After thousands of ears soc' ty has evolved: 1 

- in latin systems, from a point of advance~reedom, Obtat·! ed 
. ~,\ ! 

not in the name of justice but simple beèause 'of~intelest 

for :the namés, ta humble deference ta the inst1;tuti~.~ 
police 1> i, 1 - I~' 

l ' 1 
- _i_n __ ~ ______ ~s~t_e_m_s_, from the iron rules of munt and pote~tas " ~ 

1. 'to ~I iron rules of munt and potes tas 

- in law s stems, from disinterest of the >law for'the 

attempts ~o aifirm som~ interests in this fie'ld. \. 

AlI jurisdictions show that, even where rights and 

fre of names were'recognized, 
>0 

acc ssible to women. 

Society (of men\of course) ~as!always 

agreement tlfa,t a woman must have 'less rights 

. h' . d' Il . f . @,,32 s e ~s pr~mor ~a y ~n e~~or . 

li 

ges. we~'e ndt 
""-. :/ 

1 

il" , 
'1 ~ 

, . 
, ' 

W~ will see in the next chapter that in recent times 

were made ta recognize full equality\of rights for 

" 
·3~,. BORSAR1I, Ct' ~ ommen a!'1,O ~ 

. \ ., \ . 
l, Torino 1871, 484. 

, . 
~ 

) 

.< ··_·~·-'-·-·-""-1 
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the woman. 

Qne thing however are 

thing the 
.. e, 

of penavioJ; are rules 
" 

lto ~~ not yet prepared to acçept 

tizen: this' is true at le,ast in 

/ 
o 

'. 

0 ! 

28 . 

.. 

man-made Statutes, auo.ther 

of. society. 

th,e woman 

matters of , 

Our society seems , . 
as a first class ci-
0" 

names. 
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CHAPTER !I 

~' 

TH, E MAR RI· E 0 W 0 t~ AN' S NAM • E 
, 

\ \ 

\ . 

An tem~tof .~1 as sif i'~~~~~ - ~ ~-:h~- r~le ~-govern ing 
, . . \ " - . 

.,.' 
a rnarrie-à"woman's name shows the following possible solutiGns: 

\ 
, 

../l'he wife keeps her own name. There are two main 
! 

,su5-sol ut ions : 

- according. to the first, t.he wifr keeps. h€r .. ..maiden nam~ 
,...... .. (.. 

t'or adminl\trativé p.urp~se,s wtJ.ereas she is nc-rmally Çiesignated 

wi th the naITte -9f he'r husband in social relatïons (France and 

countries whose law d~veloped under.French influence) , 

- aqcording to the second,the wife keeps "her own namè of 
\ '. r 

origin bmt she adds ,-:- to it tnce--fh':tm:f~A.l:. h~r husband, wi th or 
'1 

without the prefix de (Argèntina and 

\ 
The wife adopts her husband 1 s name. This was in 

. 'tirne-s t[le general rule. But now under the· influence of the 
. .. 

cons ti tutional princip les 1ii> f equa1i ty almos1: everywhere more . , . 
ïibeli'al solutions have been introduced. Thus', beside "" the ba-

sic rule of adopting th~ husbaEd '9. name, the wife may use , ~ 

her o~n name adding i~ -to her husband's name (Switzerland, 

\ -

~~-----------~--------~\-

J..,.~-- 0 0 / 
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'Greece) . ~ir.dand); or she m,ay be aZ lOùJed to use her own name 
. \ 

alone (in the S.candinavian countries); or she may \use either 

her own name alone or a doUble name (poland, )Hungary, Israel). 

In England, the united States and in most cornmon law countries . . , 

a wi fe adopts· by custom her husband' s name, but generally 

speaking nothing prevents her from changing this 

narne Wl.th or without consent or adhesion of her husband, 
~ 

by s tatute or i9-f6rmaliy in cornrnon law. 

The spouses may èhoose the name which they want 

to bear during, marriage. This approach is found - in mos t 50-:-

cialist cbuntries. The different solutions are that the 

spous~s may keep the' r own name of _ origin, or they may use 

the name 0 f one . as a cornrnon matrimonial name, or . 
they' may create a doubl name. from ~~e name of both of them 

--(~R, Albania, Bulgaria, CZ.echoslovakia, Yugoslavia, Ruma-
\ .' 

nia) . 

In the Democratic' Re . of Germany spouses are re'-

quired "to use the name Çlf eithe one of them as common 

matrimonial name. ~ 

ReCentlY~ Fede'ial Rep. o~er:ru:Y and 

h~ve changed their? laws:' ~he\ new rules are someh~w 
\ 

\ l '-
to those o~\ the Democratie Rep. of Gerrnany. \ (' 

\ ~ \ 
\ 

--~ 

Austria 
\ 

1 
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A • ni E W IFE K EE P S HE R a W N NAM E 
\ 

\ 
1 

In France the silence of the law on the naftle of mar-

ri-ed women has led ner.q:: ~ crily the courts- to draw the conclu-

sion that a married woman is under no lega1 obligation to adopt 

her husbands' name. It is submitted however that the French 

attitude is n~t the resu1t of of the \ 
nature of the right on a narne 

Code Ci vil, old ~ormulation). 

a \ correct- unde\standing 

(see e.g. Art.299 al.2, Art.3ll al.1 

In Italy there was a provision (s 1ight1y changed in 1975) 

purportir:g that a wife "adopts" 11er husband 1 s name.' The Cassation 

however said that "adopts" rt.eans that she ~~eps- her owd name. 

In Argen tin a the wi fe has two names: her own and the 

husband 1 sone. 

\ 
\ 

t " 
The French SOlüt;on

j3 

, 

As we have seen ,according to the older~ theoiy, rn~r-

ri age meant for the wife a scission o_f - the qonds with her ow~------

faIDrly o~ origin and Integration into .the family ~errrus: 

\ 
\ 
33. Provisions simi far, te Ftance are found \in: ' 

BELGIUM: see DE "1ÂGE, TT'aité élémentairk de Droit Civil 
Belge, t.I, Bruxelles 1962 N.295; KLUYSKENS;,BeginseZen 
van BurgeT'lij~k Recht - Personen-en FamiZiereoht, Pa~t 1, 

se.q. 
\ 

\ '. 
\ ___________________ . _., ________ ~--u-~-_ 

\ 

J , 
,j 

j 
, 
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32. 
/.-' \ 

d. The personali ty of the wife was "absorbed" by that of 
<, 

husbfnd and she acquired his condition and 1 took his na

losing contemporaneously her own farnily name. 
\ 

Sorne w:çi ter! are still of opinion that a rnarried -wo-

rn n rec'eives as a matter of law the narne of her husband. C~R-

\ - 34 , 
ONNIER says: 

\ 

Dans l'u,sage fY'ançais, la femme por>te le nom de 'son mar>i; 
Bien qu'une- opinion Y'épan"due ne veui l le voiY' Zà qu'une con
venance monda~ne, sans fo..J'ce jUY'idique, il paY'a'Ît pY'éféY'able 
d'adme-ttre que le mariage emporte de plana attribution. du 
nom du mar>i à la femme, en ve rtu d'une vér>itab le Y'è.g le de 
droi,t cout-umier, aujourd'hui iJ11plicitement consacré par les 
textes qùi y dppoY'tent df}8 Zi~tes ••. Non pas tant comme 

'> maY'que d'une dépendance de Za lemme et de ta qualité de 
chef r>econnue au mari, que pouY' affir>mer paY' une .soY'te de 
publicité l'unité du ménage et de la famille. 

\ \ 

An argument in favour of this opinion is that since Art. 

299 and 311 C.civ. (old form.) provided that the spouses resume 

33~ 
/~ 

continued. (j 

An~werpen 1950 4'2:- De gêhuwde vrouw àehou&v. haar fam- --;ç.. 
i lienacon; _ CIEe, Belgiqll-e, Fiche III; DEKKERS, PY'écis de 
dr>oit civil belge, t. 1, Bruxelles 1954; DUBRU, L'éga'lité 
ciyile des époux dans le ma:r>iage, .... ·f959 \201 (N.277'., 
LUXEMBOURG: BERGMAN/FERID, In te.pfÎationa les Ehe -und Kind- " 
shafts re cht, Verlag fUr StanQ.ef~arntswesen, Frankfurt', 
"Luxemburg" 19; CIEe, Lu::c,~'rfibur'g, Fiche Ill. -
QUEBEC:. The Committee for the narne of persans of the Civil 
Code Revisiori Office correctly proposes: (art .10', Draft) 
ConsoY't,s retain theip Y'espective sUr'names and given names 
throughout the maY''l'iage,' in Report' on the Namë' and Physica7, 
Identity of Human Persons, \Civil Code~evision Office, Mon- ____ ~ 
treal 1975 31.' .' -------
iI1 seveFal former colonies, e.g.: / ~ 
DAHOME n. see HOUNGBEDj'I, Le 'droi t de 'la Pami ft J.e---~as-Da- \\ 
hom , Thèse,' Paris 1967. ~----------
E· 'STERN CAMEROON, ALGERIA~ UPPER VOlrT1f-; CHAD, CONG() BRAZZA-
VILLJ::, SENEGAL. /r' = -.-, 

seq ~.\ 

+-------~--
_\ 
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33'. 

, . J ' 
their own family narne after divorce or separation, theS'e pro-' 

visions consti t).lted an implied recognition of the custom t~at 

married women do as a genera1 rule adopt their hnsband' s name. 

Urle Femme mar'iéc po:r·te Y'égulièY'ement,ct nOl"mal.rment le nom~ 
de .son mal"i. Cet usage séculaiY'e, Y'eposant SUl"l des senti
ments et des c.onception'f élémentaiY'es, tels que la com
munau té [ét Y'of.,te des in tf.Y'êts moraux et ma 'téT',ie ls des époux, 
n'a pendant longtemps étç oonsaoT'é par aucun texte positif.' 
A uj 0 uY'd' hui il en es t différemment, et de ux arti c les du 
Code civil, remanié p par la loi du 6 février 1893, consa
cY'ent cet usage. L'un de ces textes est l'art:299, al. 2: 
"Par l'e"ffet du"di'vorce, ohacun des ,époux repre·nd l'usage ~ 
de son nom", L'autre est l'aY't.311, al. 1: "Le jugement qui 
prononce la séparation de oOY'ps ou un jugement postéY'ieuI' 
peut interdire à la femme de porteY' le nom de son maY'i ou 
l'autoY'i\eY'fn~ pas le pOT't.erf/. 35. 'c 

This opinion is shared by MAZE,AU36 and several other 
1 

distinguished writers 37 , who say that the married woman has 

33. continued. 
The wife acquires the right to use h~r husband' s name, 
without losing her own in: 
HAIT I. _-

--'l;}i-- -- _____ . __ . A. ~arried woman keeps her maiden name _J~rj:-ol9-tTJBW pro-

\ 
~------~ however tha:t she I!Ié!Y.--llse-the -name of per husband or 

1 
l ' 

( 

J 

.' a/ad ±h~e---:t;e-herown) also in: 
'1JHE NETHERLANDS: see van SASSE van ISSELT, Der Fami l"ien-

, /<'name der veT'heirateten FT'au nach niederlandischen R.§,cht, 
~ StAZ 1971 150: PETIT, Het naamrecht van de gescheiden 

/ \ vrouw, NJB 1970 1136; ASSER/deRUITER, Per8orten-en fami-____ • 1 

/ / he recht, \ I, Zwolle 1974, 27 DUIJTEN/van <KERKHOFF, Het 
Pei's'onen-en familiereeht;;Jn het nif!uwe bU'l'gerlijk wet-, 
boek, Zwolle 1970 8; POLAK/van ZEBEN, PeT'sonen-en fa
milierec~t~ K1uwer, Deventer, art. 9 p.4. 

34. 

'~ \ 

\ 
CARBONNIER, JD~oit civil, 1. Introduction, les Pe~sonnes, 
8th ed., Paris p .19~. ' \: 
See a~so J'ULLIOT DE LA MORf\NDIERE,. Droi t oivi l ~ k,i' Paris 
1965 ~437, and JOSSERAND. Cours de droi,t civil positif 
français ~ l, Pari-s 193Q 135: ... Z ' événement qui détermine 

1 le plus sauvent u~ changel1Jent de nom n'est autre que le 
mariage: l a femme j qui se marie, àonserve sans dou te son. 

sect· 
, 

\ 

, 
-. 

, 

1 
1 
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34. 

(J 

actually" a dut y to aS5'Ume and 
/ 

bear the husband 1 s naroe. 

\ 
< 

The bêtter opinio;n however seems to be that the 

wife acquires only a right to use her husband' s name, for the, 

tim~ of her marriage 38 , being it in her discretio~ to exerciz~ 
. '\ ' 

this °tight or not. Indeed la jUriSprudencr considère bien fa-

cultatif pour la femme l'usage'du nom de\\on ~ari39. Sorne . 

\/ 
decisions categor-ically excl ude the exist ce of a dut y as 

weIl as a right of tl),e wife to use r husbaqd 1 s name and 

f " \ 1" ,/ , '1 a flrme that the dctua ldeI}.:t-ity of the wlfe remalns a ways, 

., 

her"identity of ~ , 
~OL said41that the wife has no other tha'1 her maiden 

-

\ 

~-~~, yame Slnce there is no indication in the law that marriage ... 
, ~ 

~ shouÎd ha:t an e~fect on :er_name(~_u~~q~e le noTTt..iJJdique la~de~_ 

scendence ) ,Accordingly 1 in law the wife should not be permitted te 

\ 
35. 

\ 

/ 
continued. -
nom de famil\le J mais elle a l'usage du nom de son mari qufel. 
l\p est en ~rloit de porter. 'Il est vrai qu'on a nié l'ex1i
B~ence d'u~ tel droit; on a, soutenu que la" femme n'aoquiert 
pas~ par le mariage J le nQm de son mal'i et qu'en s'en 
se~vant elle se conforme à-une simple prazique mondaine~' 
sans valeur jUl'idiqu~. Cette opinion si,ngulière est con-
tf/aire à la traditibn: eZZe n'e tient auoun 'oompt;e de oer- " 
.tai.nes dispositiones .... du Code oivil.. .. En réaZité~ le droit~ ~ 
don't l'ex{stence est contesté, est de formation ooutumière; ~ 
en plus J il est~\ impti"citement cQnsaoY'é par la loi é'brite.-.. ~ 
See also Trib c1\v Seine19.1.1948, D 1948 136; Rép prat'dr belge 'J 
v. Nom et prénom n.44; OLG FFT. 17 Il 1966,FarnRZ 1968'11527. ~ i 

, \ n 1 
ceLIN/CAPITANT/JULLIOT DE LA MORANDIERE, op.ait., _~ 

N.586. ~ 0 , 

see êl:1so: COLIN/CAPITANT/JULLIOT DE\ LA MORANDIE_RE, TY'aité, \' ' 
de droit civil, l, Paris 1957 N.832~ B~UDANT/LEREBOURS- \ 
PIGEONNIERE, Cours de droit oivi l fY'anqdis ~ Paris 1936, 406. 1 

~ \ \, ~ i 
\ l 
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35. 

, 44" • \ 
'change her nÇlme • This op nioI1.~was however changeŒl in ~later . 
edi tions. 

\\ It seems thus hat the wife has two narnes: her rnaiden 

nam~ for all administrat ve purposes and the husband's narne for 

'lIt' 45 soc~a re a ~Ohs: -

La femme mariée n'a \"galement e't Juridiquement d'autre hom 
que celui qu'elle portait avant son mariage. Elle n'acquiert 
'par mariage que le d ai t de jouissance du nom du mari. Ce 
droit d'usage lui pe met dJemrloyer, l1ans la vie civile ou 
commerciale, soit le double n \m, soit uniquement \ le nom du 
mari. Cet usage n'a as force de loi. Si on le lui d,onnait_ 
c'e tai t pour' cons tat r un fai t, l' êta t de mariage' dans leque l 
elZe se trouvait.- 46 

36. MAZEAUD, op.cit., 538. 

37 • 

38. 

39. 

ClI-RBONNIER, op. (j'it, , 196; AUBRY & 'RAU, Droit civil: français, 
l, Patis 1964 203; COLIN/CAPITANT/JULLIOT DE LA MORANDIE
RE, Cours, cit., N.586, 590; with sorne doubt: PLANIOL/RI
PERT/SAfATIER, op, it.", 110; see also: PERREAU, op, ci t., 
230. " _ 

This is not e true after the new law of divorce. 
See MERLIN, op.ci 'J N. 584. 
See also MARTY/RA NAUD, Droit aiviZ, l, Paris 1956 N.948~ 
MAZEAUD, op, cit., N. 5 38; CARBONNIER" op. cit., 196; COLIN/ 
CAPITANT/JULLIOT E LA MORANDIERE, Cours cit., N. 584; 
PLANIOL/RIPERT/SA ATIER, 0[' < ci t, J 110; Dalloz Rép prat 
v. Nom-prénom n.1 • \ 

1 

MARTY/RAYNAUD, op,cit.\, N.94S; see id. N.955. 
'\ s~e 'a1so: De JUGL RT, 1C,,~urs de droit aivil, t.I, vo1.I, 

5th ed., Paris, 1 8; FERID, Das 'franzlJsischle Zivilrech~J 
l, Frankfurt a.~ •. 1971 '220; JULLIOT DE LA'MORANDIERE, 

\ 

op. ci t" 4 3.7; COL N/CAPITANT /JULLIOT DE LA MORANDIERE, 
Traité ait., N.83 ; PERREAU, Droit, cit.231; LEBRIS, 
L'effet du divQ'r'c sur le nom des époJA.x JJ D 1965 Chron Hl, 
at 146; HECKMANN, Der> Name 1-er> fr'anzlJsischen Ehefrau~ 
FamRZ 1962 458; . 1\ "\' 

40. J-Cl Rép prat (ag • 1968) v.Nom n.23i se~ a1so'paris 179( 
1941, DA 1941 364 6\ 
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The us~ of the husband' s name is of course in con

tradi,ction wi th the Law 6 Fruct ,An II and Il Germ An XI 4 7. 

It has been said that the wife h,as a right of stand

~ng in court ~,f the objec~ of the action is the defenCè of her 

husband,' s name 41. dn the ~the,r side i t seems. tha't the husband 

1-. • h h' b' th f h' b th . f 49 .L«af! a r~g t to pro ~ lt e/use 0 ~s name y e Wl e - • 

4'1. 

42. 

43. 

44. 

45 • 

46. 

-. 
-

PLANIOL!RIPERT/BOULANGER,- op. cit. N.513. 

osee also ROGUIN, Traité de .droit civil- comparé J Le ma!\iage, 
Paris 1904 125; Trib civ Seine 19; 1 1948 cit; J-Cl Rép 
prat v. Nom n.23; Paris 17 9 1941 cit; see a1so Dalloz Nouv 
ré~ V. Nom-prénom n. 28; Rép \prat dr belge V. Nom-prénom n .43. 

see IÜso LEBRIS, op.cit' J 115; ROGUIN, op.ci-t' J 125; Paris, ______ 
17 9\1941 cit; Rép prat dr belge v.nom-prénom ~r~ 
civ Seine 19 1 1948 cit. , ~ \, 

PLA~IOL!RIPERT cited in Rêp prat dr belge V. NQm-prênom n. 
43. The new edition of PLA:~IOL/RIPERT/SAVATIER, op.c.it' J 

110 reads as fol1ows: Co,ntJrairement à une :opinion 'répandue, 
le mariage ne fait pas acquérir à la femme le nom de son 
mari., mais seul-ement l- 'usage de ae nom'. Cela se oomp'rend 
cl.' autan t mieux c. que le nom indi.,que la descendancf? 

CAR13GNNIER, op.cit., 196; FERID., op.oit . ., 220; JULLIOT DE 
. LA MdlRAN.DIERE, ~p.ci-t .. ., 437; COLIN/qAPITANT/~ULLIOT ~E LA 
MORANDIERE, Tl'a't té, at.t. J N. 832 i MARTY ! RAY NAUID , op. c-z-t. J 
N.948; PLANIOL/RIPERT/BOULANGER, Traité él'émentaire de 
droi t ci vi l JI, "Paris 1952 N. 513: La femme aonserve 80n /~ 
nom patponimique., mais eZZ-e a le droit d'user' du. nom de ~./ ~ 
80n mar'i dans Zes ac-tes de Za vie oivi Ze ou m5me commer~'::- ,/ 
~(t; COLIN/CAPI.TANT/JULLIOT DE LA MORANDJERE, Cours,. o·i--t., /' 
N.586; BEUDANT, op.cit;.~ 407; HECKMANN, op.e-t ~t.; /// i 
Trib civ Seine 19 1 1948, /-- ;./.. '( 
Notaries use to identity a married wif..e,...--ïn their SJ.eeds " 
with her m~iden name but a110w her .. .tO"sign with .. Jrèr mar- '~ 
ried name: J PLANIOL/RIPERT!BOUL1\NGER, op. cit .I..r'~. 515. ,~ 

J-Cl :~éP prat_y-~m .n.23. S~e cont~a~\ic~ of J'OSSERA.ND, ,~ 
op.C1.-t., :zrr; c.:i;t.at note.;34\p~ 3'3~fÎte. ,,11 ,' 
PI,ANIOL!RIPERT !BOULAN~ER, op. ai ~ N. 51 7, see also N. 513 '1\ 
See aIse Paris 24 3 19 44 ~ ~r944 98; Trib ci v Seine 19 1 \ 

.1H~ cit.; Dal~o/~: '{Il Nom-p/jnom n; 32. Ii ..-

/0 
:;;>/ ":_-- ---_. 
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37. 

In Ita1y Art.143-bis Code civ: 50states that a 

woman adds the husband' s name to her own. 

The previous rule (Art.144 Code .) provided tha t 

'\. \ 
1 the wife adopts (assume) the huslSand' Although the dictio-

nary de fini tion df the word as very _clear, it has .been // , ,/ 

since the same word, -i{'ifi 

oyed either with the meaning of "Zs in 
~ ( ".'/ l 

another name (~.g .• in Art.26;.....ad299.2 Code 

said thqt i t is 

said, has 

wi th .... t,~e mean~ng of "adoptr an~" to his own name 

(Art.299 Code civ.). This is not tr . There was qU\ite a diffe-

rence between Art.299 Code ci • which stated th~t the adopted 

child assumes -the name the adoptant and adds this name to his 

1 own, and Art ....... -J:4'4, de civ. stating that the husband is the head 

.. '- o:É~tné'"-:É;;~-- y and the wife assumes his name. AnyW~y nobody knew .----. .-.-_"-:--~ in ~~ for a"' long time which w9s, the correct name of a marri.ed wo-

.~. Therefore, in· spite of· Art. 144 COde\dV. Itali.n wives were. 

C// 

47. 

48. 

49. 

.. 
r' 

\ 
50 .. 

\ . 

1) 

Trib civ Seine 19 1 1941s cit.; Dalloz Rép prat v. Nom-pré-:- . 
nom n.17. 

1 
1 

PLANIOL/RIPERT/SAVATIER, op. ~i t., 110\; KAYSERi La 
du nom. de familZe d'après la jurisprudence civile 
près Za ju6prudenae adminiBtrative~ Rev trim drc ~-~-v-,_· 
10 j'lt 16,' 17 et 19. 

Paris 
cit.' , 
il. nf 
fem"!,f 

24 ',\3 1944 cit.; contra PLANIOL!RIPERT/SAVATIER, op 
112;t En "dehorl} d'une instance en séparqtiorr. de co ps, 
paratt pas ·po'ssible a~ mari de faire interc{ire à 
de. porter son nom. . " 

\ 
, 

as introduced by the FamiJ,)' Re~orÏrt "I:;aw· of May 19. 1975. 
... / -"'~,: ~, 

fi 

/ 

1 -
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38. 

, 
l, 

expected to use in. official documents their maiden name followed 
. 

by "in" and their husband's name,or their husband's name fol-

lowed by \nata" and their mai den ~ame '(e.g. Signor:a Rossi iri 

Bianchi oJ Signopa Bianch~ nata RossiJ r but t~ adopt their hus~ 
band's nam social r~lations. Just by custorn, not in law. ' 

~ 

from 1961 things were said to be clear. The' Court, 

of Cassa tio 51 had spoken. Assumes, the Court said; means that the 

right to~add the husband's name to her own, that this 
1 

wife has th 

'" is only a ri ht not a dut y, and that it is lawful for her to use 
\ 

anly her ~aiten name. In :eality , nathing was changed afte~ this 

decision: ma1ried womencontinued signing docrrnents "Bianchi in, 

1 

Rossi", ,and "tI0 call themselves Just Roysi in social relations. 
1 ~ 

Exactly as in\ France. 

\ 
The seme 1961 judgment of the Cassation s~ated, in the 

same' breath, ~~f a wife persistently refuses using her hus-
, 1 

band's name, his could lead-to separation due ,to hêr fauIt, since 

th~ use of he; maiden name" might cohstitute in certain si~uations 
1 ' 

l, sort of .contempt 

ment indeed. \ 

i 
towards her husband. A very ~uestiènable judg-

1 

,1 

': '52 \ ' 
Eventually the Constitutional Court intervened holding 1 

that Art.156(S) 'code ci~.- whic~ stated' (old formulation) Jhat t 

~h'en granting a separation' th,e ~~,ibunal could prohibit to the w,i

fe the use of her husband' s name - w as",., , unconsti tutional 

in its mearing, construed a oontrariis, t~at il exciuded the wife's 

~ight to cease using\the name of the husband,at least wh~n sepa

ration had been g'ranted by reason of his fault • 

. \ 
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39. 

also 

The cas~ation'; wisdorn in matters of names was dispensed 

in another delightful case1 3
: ': '~n English lady living 

more uxJrio with an· Italian who sinc~ sorne fort y y~a:r;s:had 

lived separate and apart from his"forrner"wife and who even

tually had obtained a decree of l~gal separat~~~ in 1939 
, 

wanted to have the sarne name as her "husband", ln order to 

avoid confusion and nuisance. Thus she went orne to Engiand . 
and by deed polI ch~ged her narne int~ th 

1 \ 

surname of the 

man with whom sh,e .~ctuaIIy·lived as ma and wife in Milan 

. l . 'mlo.' f' t·· f \\700 1" d" th t s~nce m~ny years •. L .. Ue l:rs Wl e 1 ~_ ~ 1 ve ,1.n ano er own 

quite far away (Bolbgna), dl~ not Iike this. She went to Co~rtr 

where she succeeded in the trial division. But the qourt of 

Appeal correetly held that sinee the appeIIant had a right 
\ 

to use the man's name "according to her national law .and si,nè~ the 
\ 
\ 

\ 

" \ 
appeliee suffered no prejudice at aIl - considering also 

-that '~hè ~lived separate 'and apart from her husband bince 

years and that she resided in another town - no nusur~ 

-pation" of the name had occurred and the appeal should he 
Il 

allowed. / 

This reas~n~le.judgment-was overru1ed by Ithe Court 

of Cassation with the following -.motiva,tion: ••• a-ecording 
, 1 • 1 

to l talian Iaw' the right of the wife to her husband' ~ name .. ;/-

\ 

is a consequence of the' uni ty of the family, ~~~~}fis'-~i~~( is 

~ strong that even in case of separation due to the wife's 

so 

1 • 

fault, On1Y) in absolutely exceptiona1 circumstances~the co~rt 
, qould prohibit to her the enjoyment of this narne and only 

,1 . '111 
... t.; • 

51. Cass I,.13 7 I96I'N.'169"2, G It 1962, l 1 21, note AZZOLINA; 
Giust Civ 1961 l 1344 r note STEL~ RICHTER; F It-1962 l 89 • 

-----_.-------------------------- • ll .• 

\ 
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40. 

with'the purpése of avoiding that the right to the 
[ 

tended as expression of-human persona1ity and digni t-y the 
r 

I talian ,1aw fa~ might be dishonored. Accotding~ ~o , 

stitut~on of fami1y be10ngs to public ordef in co!'ls'l-d r1itiorr-----.,,-··

of the ethica1 and social ends ~'hich the_ f~ is ~estined' 
, 

to achleve and of the Publt'C interest ~hich is inherent.in 
. ~ 

\ -

the achievement of that purpos~. The court held that the use 
-

by the "mistress n 0~ the Inarne which be10nged to the "legiti-

rnate"wife was against public order: The court emphasized 

that in this case public order' comprehended "good morals". 

Il, 
that th~S The reader be reminded is a rather recent 

case: it was decided in 1955. 

r't'is submitted that Art. 143-bis Code civ.' new for:' 

mul-ation has brought no subs1lantia1 modification to the 1961 54 

" Cassation 1 s ihter~tation of the rnarried woman' s' right to the 
.JI ' 

name. She will contin~e keeping her oWn,njmei and as weIl as 

.. 

, 
',' 

"assumGl II did not'mean "assu~e", the! word "adds", probable does_not 

mean that she "has to add". The .~R~fo;J:'m Law' ~id not t~uch aIl other 
• 0 \ Î 

aspects of the married w~~n' s "n~me \ Thus the pr!'viou: cases 

and ~ri ti.n_~shou1d ~j:il]. be- èOllsulte~5. i 
52. 

53. 

5~. 
1 

55. 

dl 
C Cos t , 13 7 19 70 N. 12 B, G 

, \ 

Cass l, il. 10 1955 N. 3399, 

see note 51 at p.39,. 

It 1970 I 1 1519. 

Gi~~ t Civ 1956 I ;;2. 
1 

1 
[ 

\ 
Trl.b Napoli 27 10 1955) Dir e Giur 1956 160, note DE CUPlS; 
Trib Mi1ano 13,,6 1955, G It 195,6. l 2 706; note AZZOLINA; 
App Roma 27 7 1956, G It 1957 l 2 122; Trib Genova 17 2, 18601 

Terni Gen 1960 221; ([!ass l 14 4-1961 N. 801', Giust Civ 1961 
9 

1 \ ' I 56. \ '1 , 0 • 

IBIN, La riforma del diritto di famigl-ia~ Torino 1975; DE 
ICUPIS, I diritti deLla per8onal~tàJ Mi1ano 19617 FERRARA, 

/ 

1 

l 
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41. 

/ 

~ " The Latin-A~~rican Solutton 56 

In Argentina the married wornan adds he~ husband's 

name .Wi th the, p.ref\iX "de". This rli'l:e was eust;;ary. un\~l 

when trye Reforrn L~8.2.48, of June 10, 1,~69' " provided 

. . (1 0 

~ 
55. eon~inued. 

Diritto delle persone e di famiglia, Napo1i 1941: ONDE!, 
Pérsone fisiche, diY(it~i della personalità, Torino 1965; 
PROTETTI', Delle pe'1'''m::!'ne e della famiglia (art..1-?8), Com-' 
mentario teorico-pratico al Cod.civ' J Roma 1971; STOLFI, 
l segni di distinzione personali J Napoli 1905; AZZOLINA, 
Sul dovere della donna sposata di fare uso del co~ome 
maritale, -G It 1962 l 1 1922: AZZOLINA, Sul dirit'to del
la donna sposata di usare congiuntam~nte il cognome patro-
nimico'e quello maritale, G It 1951 2 707; BARBERO, l 
diritti della' famiglia e del rnatrimonio, JUS 1956 Ii 
BRIGUGLIO, Su l qognome de lla donna S'posa ta, Ri V trim dir 
e proe eiv 1957 1621; CARATTONI, Sul diritto della mogUe 
all'uso del cognome del m€lrito, Mon trib 1961 1294: DEGNI, 
Le p ersone fisi che 'e i diri tti de Zl a pers onal! tà, in 

,Traj::tato -di diritto civile italiano, Utet, Torino 1939; DE 
ROSA, Sulla validità degli accordi circa il qognome deUa 
mog lie sep arata, G It 1957 l 2 122; ,LOJACONO, C'Ognam~ 
de lla mog lie' e rapporti sociali in una re cente decis ione de l 
la Suprema Corte, Ri" dir rnatr e stato per.sone '1961 226 i , -
LOJACONO, La pari tà de llo, donna nella legge naturale e nel-;-
la legge positiva,'Riv dir ma~r e stato persone 1960 535: 
STELLA RICHTER, Contrib~to alla determinazione del cognom~ 
de II a donna aoni uga.ta" Ri v dir ,matr ,1964 205; TRABUCCH:):, 
Il P rineipio cos tituzionale di, pari tà' e Z a pre tesa de lla 
moglie separata a non far uso del' nome deZ m~rito,'Riv dir 
civ 1970 469~ VINCENZI, Cognome, dèZla moglie e potestà mq-
ri ta Ze J F It 1962 l 89; p1der doctrine: ,SCADUTO, Su Z' ao-
gnome del4a donna maritata, in Annali Ist Scienze Giuridi 
che, Ee Pol e Soc R Univ Messina -1927. -
Sirnilar to the Italian solution is Art.40, of the E'THIOPIAN 
Civil Code of May 5, 1960 whieh states that: 1) A.rnarried 
woman sha11 retain her persona1 family name, 2) She may, 
while her marriage lasts, be designated or designate her
self .by the narne of her husband, 3) Such facu1ty sha11 con 
tinue, in her favour as we~l as to her prejudice a~ter thë 
mar.riage, un1ess this has l\>een disso1ved by divorce or the 
woman has married ~gà~z:1.' \' - 1 

\ \ 0 
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.... 58 \ 
tutory 'authori tyr-ta this usage ;, 

\ - \ 
: l"'~ 

4>-'i ,;' ~ 
According to case authdrity·,whi..dh, ît is s~bmitted,.' 

~as 
\' 

stil the wi~e had~ d.nd 'has l': not on~y ~ a rig'h t, 

but also" dutr a 
" 59. 

husband s name 

- ! ~ .. 
The serious problems caused by "tr~~divorced wife' s 

, . 60 ' 1 d b 9 f h '1 61 name 'are now so ve y Art. 0 t e neWi aw '." ., 
'.' i 

PLINER~2 commenting on the new l~W said t~at the 

family name ot the husband i5 not assumed by the wife as a 

consequence of màrriage. The wife has only a r~ght and a dut y 

'; 

" 

5p.o l!rov±sions similar '~to Argentina exist in:, . 
• MEXICO: ~ILLEGAS, .Compendio de dereeho civi l> 1, Mexico DE' 
1967 198: .. . en nuesfro dereeho la mujer aasada solo agr~

\. fJa a su' apeZlido el de su marido .. éon la partiqula "de'!' 

..... ."., 

" .. ,para indicar su nuevo 'estado que le otorga el matrimonio. 
'~f the husband has more surnames she normally adds only 
oh~ but if she wishes, she may add aIl of them. 

'. COSTA RICA: there are 'no provisions ail.the name of a mar
rled woman. Customarili the Spanish law is ~pplied, i.e. 
the wife 'keem~ her own narne a:o.d adds the first surnarne of 
h'er husband with- tl1~ prefix "de". See Texto completo _de7, 
[J.nteproyecto de Cod. bi·v'.: u;nif . .J Art.31. 1 • 

\, 

EQUAl)OR: Decr. n'.402 10 2 19'66 .iJl Reg~stro bficial 14 2 1966 
n.690: A 7,a mujer aasada le eorresponde el ape.lZido de BU _ 

matrj,ido con 7:a proposi"cion "de" .. ;La mujer divortéiad.a usara. 
~OIS apellidos que Ze correspondian en el estado ~de solte
r'i.a,. La mujer.separada judicialmen-te segui"ra ltevando el 
apetiido de su marido. '-
COLOMBIA: ART.31 Decr ejec. 1009 of 1939. See also: \VA:LEN
CIA ZEA, °lleJ::è cho Civil, patte' gerl.era1 y Per~onas, B6gata 
1966 388., ' 

~ lJRUGJJAY: ODRIOZOLA, NombT'.?,' dGmiailio, estado aivil, Monte
vid,eo 197017. See Art. 191'codigo Civil. 
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.... ~, -right to transmit this name wife has 
~ 

just the right to use this lIlarriage 1asts. 

~--\ 

56. 

~ l'l 

\ 
'1. 

" -• 

57. 

\ IQ ----
.*~ 
"", 

continùed. 1t 

dOLIVIA: The wife keeps her maide~ name bu~ she may add 
'her husband's name (with the prefix "de"). A divorced 
woman is not a110wed, by custom, to keep her former 

. huspand' s name .... See a1so BERGMANN/FERID/RAU, op. cit. , 
'''Bo1i vien" • . 
CHILE: BERGM'ÀNN/FERID/GESCHE, op. cit., "Chile". 
DOMINICAN REPUBLIC: Inf. Dr~Well~ngton J.Ramos Messina, 
Santo-Domingo, of Feb.~, 1970: El matrimonio oto~ga a la, 
eapoaa, el derecho de usar el apellido del marido, pero 
segun nuestros usos, esta\uaara en primea lugar au apeZ
lido proprio, 'unido luego \al del maridcr mediante la pre
yoaicion "de". En caso de divo1'cio piepde este derechQ. 
PARAGUAY: see ~Ley'de Derecho Civiles de la Muuer 
N. 236, Sept 6: 1954. . 
Gp~TEMALA: see Art. 108 Codi~o civ. 
PER·U: Oit seems that the wifel hë\ls to add her Qusband's 
name. Sèe Art. 171 Codigo ciV.; :'flee aI 50 CORVETO VARGAS; 
Manual ElementaZ de Derecho CiviZ Peruano, l, Lima 1954 
89. For the ·ca'se of di vorée <br separat:iton see art. 0 254 et 
273.HECTOR CORNÈJO-CHAVEZ, D~recho Familiar Peruano, l, . 

'Lima 1960 248 n .. Z24 b.! (. 

\ 
T 

,SPAIQ: 'the wife keeps her na~e. It hàppens som~times-that . 
. a wife adds ta her surname the first- surname of her hus- -------

Iband, with the prefix de which means mujer de. See SCHREMBS, ~'
, MHdchen- una Ehename deutschèr Frauen in den romanischen 
',Ll1ndern und den BeneZu:c-Staaten", StAZ 1964 20S.' See à1s~ 

BATlLE, Et derecho' aZ nombre; 159 Revista general de 1e
gis1acion y jurisprudencia 320 (19'31); ;LOPEZ LOPEZ/MELON 
INFANTE, Codigo Civil, versron critica de1 ,Texto y estudl0 
pre1iminar,Madrid 1967; ESPIN CANOVAS, ManuaZ de Derecho 
Civil Espanol, IV. Fami1ia, Madrid 19'2. / 
PORTUGAL: the.wifè has a right to use the(husband's name. <-
See'Art. 1675 Codigo civ. - ~ , 

'" J ~ • 

58. 

lB 0 June 2r
4. 1969 N. ~1 '" 709. .." '" 

. Art. 8: La mujer, aZ clan tra-er matrimonio:J anadira a au aÇJl-
"'tido_ e Z .de su marido, precedidd por la preposicion "de" • 
Si Za mujer d~ese conocida" e~ el c~~ercio, industria 0 ~ 
profes{on por au apelZido de.sottera, podra aèguir u~anda
lo deapués ~e contraido el matrimonio para el ejercicio de. 

. 
:! 

,,'1 

esas actividades. '" ~, 
~ 
{~ 

'. ~ 
~ 

,~ \ ~ 1 

" 
", ". , 

.... ---~ ------
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44. 

BORDA, Tpatado de Depecha civil argentino, parte gene
ra , l, Buenos Aires 1965 328; SPOTA, Tpatado de depecho 
civil, te general, l, Buenos Aires 196~ 1181; ETCHEVERû 

RY BONEO, De ho al nombre, La Plata 1910 511; ORGAZ, Pep 
Bona:! individua Cordoba 1961 223; AA LI 20 653 n.-3.- ,-
If she ins~s~s in not ing the h~sband's name, t~is might 
be a gro.und of divorce (B , op. cit., 328; SPO'l'AI, op. dt., 

- 1-182) unless there are goocl. rea s (r; L 90 99 (19'58) ). But 
" on ~the J,ihr'eta çivica she 1~ reg~st d in her maidel1 name 

(L L 90 99 (1958)): administrative bo 1 s--dtkno.t. like the 
troub.le of registering continuous changes. - -------

\ 
60. BETTIN!, El nombre de la mujer casada-divorciada. J A ' 

1967 II 259, note to Code civ. Cap 13 12 1966; BUSSO, 
. 1;odigo

l
Civil anotado j 1 Buenos Aires 1958 ~1S.2i DIAZ DE' 

GUIJAR~O, El nombre de la mujer div~rciada, J A 46 1136; 
'ALLEND~, El divorcio vincular y él ~pellido de la muje~, 
L L 80 908; ALLENDE, Efeato del'divorcio vinculap sobre 
el apel.Zido marital., L L 82 308. 
See a1so: CCiv 1 Cap~ta1 27 9 1939, L D116-234; C 'Civ 
2a. Capital 23 8 1946, L L 48-10 (restri8tive interpre
tation) i C N Civ Sala B Il 10 1957, L L 89-355; J A 1957 
IV-566; C 2a CC La Plata Sala III 28 8 1962, L L 108-757 
(more fIe ib1e); C 2a C C La P1a~a Sala 1 23 6 1953, L L 
71-183; J A 195'3-II1-218; CN Civ Sa1-a C, 9 6 1961, L L 
103-6\7. _ 

61. ~rt. 9: Decretado el divor~o 8era optativo para la mujer 
t le var 0 no el ape llido dé1 mari do. Cuando exi,8 tieNm m~
tivos graves ~ lOB jueae8~ a pedido. de'l marido, podran pro
hibir a la mujer divb'1'ciada el usa del apellido de su ao'-

a \ \ 

62.' 

63'. 

nyuge. \ 

~LINER,: El nombre de lOa8 pers onas ,-- Buenos Air.~S\ 1966-;-' 

, ' 1. ---- If PLINER, La ley del nombre, J A ~484i, ACUNA ANZO-
RENA, Del nombre- de la mujer aasada, L L 20"653i-idem, El 

, nombre de .. la mujer divoNciada, L L 20 657; BE'I'TINI, El nom
'bre Ide la mujer '.casada, de la aasQda divoraiada y de la 
viud'c;l, J A 1970-IV \315: CERMESONI, El nombr>e de la mujer' \ 

'-a.psada, J A ,Il 542;' GRl\NILLO, F!,l nombre, de la mujer ca8arla, 
êordoba' 1953, idem, Uso del Apellido marital po~ la esposa, 
Rev Univ Nac tordoba 1953 386; J J M V, EfeotoB del divor-
cio: 8upre8ion- dèl ,apellido del marido, Bol Inst Ènsen Pract 
1950 '1701 ZANNONI, Ape llido y ·e8t'ado aivi l. El caso part(-

\ 

Î 

, 
-; 

cula~ d? la ~ujer casada y divoraiada, L L 13D'957. 1 
_:.. -------~ \ 
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THE Vi l FE AS S UME S oH ER HUS BAN D'S NIA M E 

It has always been the vi~w in G~rmany that husba~d' 
l-

I 

and wife must bear the same name. Since this "marria~e" 'name 

has practically always been the m~n's:name, great problems 

àrose when the new Ge~man c6nstitution 1 (Grundgesetz) came iilto 

force. 
l , 

reforms in) ~ermany and Austria have taken" 

of Ea~"terj Gerrnan~llthe spouse~ have t0 
, ,\ 

The reeent 

,as model the solution 
" \... d 

bear as common marriage name the family narne of either one of 
. , 

dlem") .switzerla~d. is following in Je sarne .st.'èps (Ar~~O Var.! 

Draft Revision ZGB). The bastions of the purest doctrine of 

d~sdain for the woman's personality are collppsed. 
"""' -<;-

. sweden represents the' transi~'io~ between th·e ,German/ 

\ 

" . 

, .soc{alist and the English s~lution, and hàs been there~~re Jreated , ' 

in this paragraphe ~ \ 

" .. The .German solution 64\ 1. 
d 

, Long .. b~fore the new BGB ent'f;ted into foX-ce 1 . married 
P " 65 

women assumed by eus tom the name, of their husbands . 

, \ 

Provisions similar to the German 

! • 
1 

/ 

. -\ 

Law) a're founcf in:. (~ ..' ~ -'- _~ .. 
SWIT~gRLf}ND'$ ~where the wife -l ~ 'her maiden na;n"l\ ~n~ ~-: ___ ~ 
sh~ has nef :pght to use h prev~ou.s· name fo~t-he-rdent~-

\' K seq. 

'~~-I. "'-/v~..,..: _."" 
'. ,\ . 
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\ 
Th.,e BGB ,of l\OQ provideq in paragraph 1355 that . 

the wife-rE~~~ the fami1y name of her husband and the,co~e~ 

~ taries expla.ined' tRat--t.h~.,'!21Lty 'of the family name was 

~ ---.- ----------

~ ( 

~, 

- < 

.. 

a c~n and a consequence of the fr!~ and that _~ --------
-------- ... ----===--=------~-----=-----------

the position of preminence of the man as head of the ~~~ 

\ necessarily required that his 
# 

name was the one which 

64. 

'.' 

\ . 

\ 

-'--------------- ------. 'continued. . ~-,_. 
ficatfon of her person, .Art. 161 ZGB. ~here is, a cus~--:---_.,_ 
mary provision according to which the wife'~ maiden ror 
widow) name may be added to the man's name thus constitu-
ting a double matrimonial name. This name is accepted by'the 
registrars of civil status.' See LEMP, Berner Kommentar 

\ .. 
\Zum Schweizerischen ZGB~ II, l.Abt. ,2. 1963 53; SCHNYDER, 
Familien- und Vornamen na ch schweizerischem Recht~ StAZ 
1964 177,.1 in case of divorce the wife loses the "matrimo
nial" name: Art. 149 ZGB. , 
AU~;TRIIl: where the former Par 92 ABGB"provided that a wife 

, as,sumed her husband' s name. This prov'ision has been r!=cently 
. changed and the wife's name is now regu1ated by Par 93 

ABGB worded as' fq11ows: the spouses must bear the' same 
family namel T~is'is the name of'the man ~nless the spouses 
declare before their marria~that the wife's name shall 
be the matrimonial ame. If mi 'name-±s the name of 
the man~ the wifeîha the righ 0 add to this name her own 
maiden name (WithllihYP en). Modifications of the typsband 's 
name during marri ge e automatically extended to tqe 
wife. See KLANG/A R, Kommentar zum AJlgemeinen Barge~ 
lichen Gesetzbuch~ l, Wien 1933 Par 43, ~.286 note 20. 
Fer the 'case of adoption of the wife see OPET/BLUME cited 
in KLANG/ADLER, op. ci t. ~k 2'8~ note 20: the husband must 
give his consent,;. 1 • 

The married woman continues' enjoying during mal"1'~age a11 
the right~ of protection and de'fence ,of her maiden name, 
according \to E>ar 43 ABGB. See EHRENz'WEIG, System des 8ster
reichischen atlgeméinen Rechts. Familienrèoht, 1963,(Na,ch
drufk 1~71) Par 434.3~ contra: KLANG/ADLER, op.cit.~ 285. 
Actual1y' her maiden name is said to ~ in a.datent status 
(just the 'use of it .ïs temporarily lost): e.g. iLthe·wife 
gives birth to a child which is disavowed by thè fatper 
and becpmes' illigi:timate, or if the wife alon.e ,acroJ?'t's a;..\ 
child, the name of' eithe:t;: of those chi1dren wou1d be h~r" 
maiden name.See KRAMER/MAENHARDT in BERGMANN/FERID,. op.cit~ ... 

, " \, - seg'. ' 
\ 

\\ 

\ ' 

----- ---_..!-_-....... --. ... ----~_. ,---------"---' , :) ~ .. 
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.., ha~ 
~-

a be ftrtended ta aIl mernbers of the ne\., family. 

---------- ), 

\. The new German Con~titution (Gpundgesetz = GG) con-

tainèd detailed rules and dates for the abolishment of aIl 

provisi~ns which were in conflict with the p~inciPle ff equal

i ty of rJ:-ghts, \0 

'The precept of Art. 3 GG which provides t,hat men ana 
'1 ( 

.women have equal rights was formally implemented several ye,ars 

after the prescrlbed dateline. Nevertheless, with the c9-JtU.ng, 
1 

• ,into force of the Consti tution ~ the cO,~rts dis refa~d immédi-

ately aIl provisions which contradict~d its basic principles. 

.~ 
o 

~hiS cannot\ be said for 'the married women' 
\ 

name . \ 
\ ': 

64 .... continued. '~-.... __ ~ ~ ~~~~ 
66; EHRENZWEIG, op".cit·~.~ Par ~~hat ên'a~e ~f .ori-
gin is not lost res~~s also from ~r Il ~V'zJm PstG. 
Of different opiniort: KLANG/ADLER, op.ci~.~ 285, in parti
'cular note 1,,3: ... deY' Mlldc7:zenname tl'itt nicht nul" zupUck •• 
Other cases w~ere the woman may voluntarily reassume her 
maiden name or\ may be compelled ta/do so are those regu-
lated by Par 63, 64 and' 65 EheG 1,938 amend., the ge~era1 -' \. 
rule for a divorced wife,being t keep the matrimonial, 
name ~Par 62 EheG) . 
FINLAND~ .Marriage Act ,June. 13 1929 Par:. 3'f provides that. 
the wif~ assumes the surname f her ,husband. She may de
clare, befo~e the ceiemany t es place, that she wishès 
to use her maiden name whic , shall preceed the husband's name. 
GREECE: Art.,1388 Cod.civ., 'the wifè].!!9Y- add her name ta 0 

the hùsband's name'if she;has ajnstîfied interest,and 
Ithe husband has' no righVt~ ~p-réVent her from doin'g sa. 
See LESKE-LOEWENfELDr D~as Eherecht de!' e~ropBischen und der 
'au88ereu!'opllisc(wn f,t,a ten,' l, K8ln 1963 \ 1009; BayObLG 31 
7 l~O, StAz 1971 5~; OLLE, FamiZienrecht, l, ~ar 37 II 1 

);l, p.463 note 49; BAL-IS, 'Oikogeneiakon Dikaibn, Athen .1956 
Par. 40, 76 cited by BayObLG 31 7 1970 in StAZ 1971 52, ex

" plains that the \<Ii fe...JJlay not add her name wj. thou~' ;the con· 
~~sent of her husband •. Howeyer the ~usband ~as no r~~n~ to \ 

.. '. ' 1 • " \ ~eq ~ 
)0, 

• 1 
.'. 

------~"-,-' -r -~--~. 

. ----

\~ 
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which actually a constitutional issue. 

Courts and authors were \that Par'1355 BGB was per-

fectly in line wfth the GG ~d a w~iter of the adthority 
; 

of DOLLE said thùt the mùrriage name had to be the man'S 

name in order to maintain "order" in society.66 

67 ' 
Tne Federal Court held that spouses cannot have 

',- " 

but on\ equal name apd this name must De tne name of the' 

husb~nd~ ~he court agreed that thts might have sorne adverse ~ 
----.., \ 

economic effects,' for the wife, nevertheles,s -in the ,court' s' 

,~ • 1 

,view that could not .justify: a ciifferent solution. 
. \ 

64. 

\ 
65. 

, ' \'. 
me Provincial 'Supreme' ,Court of Bavaria68 rteld that- . 

continued. 
refuse his consent if'the wife 
est in thr ~se o~ her name. An 
be observ~d. ' 
TURKEY: Art. 153(1) Cod.civ/ 

" 

has a weIl justified inter
arJ:ütra~'Y refus-e has not te , 

1 

.GIERKE, Deuts che~ Privatrech t JI, Leipzig 189 5~'"718, in par 
ti~ular at note 7; ST~UDINGÊR/BRANDL/COING, Kommentar zum
BUrgerlichen Gesetzbuch, I" Berlin 1957, Par 12 l'\ote 27; 

----------~----------~H~E&Rru~~~~~t~N~',~b~le~b~e~r-das-Recht der Namensfilhrung und der'Namens-
linde;'ung, AcP 45, (1862) at 3~. See \àlso: ALR II l, Pan 
192; ABGB Par 92; Saxonian Pro~t 1852 Par 143, to 19&0 
Par 1663., ".:,-.. ----

1 .---

,Das ist e,in zug~stl1ndnis .,an d~n Gle~fhbew~r'tungs\ansp~uch. 1 
der Frau, das m1..t dem Gebot ,e1..ner klar'e!L Ordnung' vertJr'l1gl7,c~ , -

~
. st:J Q~LLE, 'Die' Gi-eichbenechtigurfgvortNann und Frau, im , 

milienreoht,,-' JZ"1953 353 (at 357) . , ~ 

\ 
D LLE qua1ffied his Gpinion by adding that the wife shou1d 

\haye the righ t _to add her maiden name to/the husbapd 1 s "", 
name (this actua11y constituted the main object of the mo
dification of Par 1355 BGB which took p1ac~ sorne years' lrter) . 

'BGH 13 7.1957, BGHZ 25 (1958) 163. 

"'ay.ObLG'19 Il 195,4, FamRZ 1955 ,12. 

1 1 \ 

, , 

" 

\ . , , . 

, 
'. 

\ 

j 

-\ \ 
\ 

., 

r 
J 
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th~,provision of Par 1355 BGB 'was not modified by the consti-' 

tutio~al principl€! od equ li ty Q; ~i\ghts. The Court co .. nceded 

that Par 1355 BGB àdvanta ed the man, but, in the opinion of 

the jud~es t~is unequùl treatment was not bùsed on a concept of 
\ 

unequa11ty between ~en ap ~omen. Indeed,it was said, 
- ) 

the rule 'of Par 13.55 BGB is based on antique :traditions an~ 

its function is,to give e pression to the~close- unity'phich 
.... -::t~ 1,"1 

~eeps together nusband an wife. The court 'defined ,t~is'âs 9 

rute of policy (Ordnungsf nktion) whi6h springs-from the ne-

cessity 0~ having eac~ fa ily individu~ted br just one narn~. 

The Admini~-trative Court of Hessen 69 said th"at it 

was unlmportant ~h~the; t 

, s6me s~rt of injustice an 

was cqrnp~orni,sed, since 

e wife through Par 1355 BGB suffered 
-. 

whether ~he right' o~}!~t personalit;y 

principle of- eq't,lali ty should nO-t 

\}I 
JI interfere' wi th ru1es of p licy"establj,shed as a s 

1\ the instituti~~riage, which is 

\ of the, constitution. The 

\, at10w -'the case at I~a~ a' phy ician', w~i 1-1 

: \,' \ -
\, k~~_~ __ '!.~_gex:---hêr-own narne to continue ke'épirrg h~ narne a~ er '\ 

-~--'\,-- ma~r~àge wo~_~d ,~ "i~d to ~ chaot'ic 'is~rd~~r 71-
! '\ 

\~ 
'~ , .,' \ 
'\ '69:, ~e"s VGH 17 8 19514 r/,OV 1957 220: ,,' "" i· 

~\~o. ,DO~LF,i; Die 'GZeich~"e.\Jechtigurîg vân ',~an~ und Fra~', i~'''Fd mi Zien-
, ,recfz1(:~ JZ 1953 353,:~at 357). See also OVG\Koblenz> 17 2 1954'; 
, : FarnR~~ 1954 199 i: naah dem Eintritt der GZei;C!hberechtig'Un~·. 0 "-\1 is t Par"l 3,55 noch a 'ls vo Z ZgaZtig., und eine davon ab~e ic'hende 
'.~ Namensllnderung 'bei bes\teh-ender> Ehe aZs nicht,: zuzlls:Mg' anzu'" " 

sehen; OVG Harnburg Il Il 1955,"JZ 1956"17,2: eine T1irkZiche:· 
Gleichberechtigung 'bei einem gebotenerweise einheitli~hen l' 
FCf.Tpilien,namen' il!t- nicht durchfah:rb.ap~~ ,/ . . ! 

, " 

\ . 
" 

\ l' Il 

\ 

\ 



, , 

\ 
1 

1 . 
! 

! 

> \ 

• . , 

/ 50. \'l 

, ~ ~ 
Just as\ one 10nely swallow, t:he Adm. TribunaI' of 

, 'l" 

Fr;ùnkfurt 71 had the coura,ge Ito affir,rn categorica11y that , 

Par 1355 BGB was 

the ,basis of 

, ' 
in Hesse~ since it provided on 

1 

distin:c:t:ion' between man and 
, 

woman the automatic 1 ss of a right of the ,personality. 

/ 
The ~urt v,ry cou~JeoUS1Y said: As long as Parliament 

wlll not 'have proper y provided otherwise within the guid.-
1 . 

1ines of the Co titution, each spouse will keep his own name. , 

- . The t~was .of course ovetUled by ~he Trib. of APpeal?~ 
\ 

/ Par 1355 BGB was eve .tuallY' m~dified. The new for~ 
mulation r\,ad as fol}ows, "The f.:ame of marriage' and family is. 

the narne o:f. the h~usband. The wife has a right' to declare to 

the Registrar of marriages that she wants"", t9.:~dd to the name 
, 

of the husband her maiden name". 73 , 
,~' 

\ - \\ .,,' 

l, Common na~~email;ed the husband's name. The 

1. dOubl~\ name.~ a .personal ';amè 0,1' th\,\ wife, it was not 

_.::·::,_~cc __ t~ansmi;s;;:;;;e ta her ch~ldren (unles~ in case of adminis,tra- \ 

tiV\ change ot the name which is.indeed favoured according to 

sect/on' 3 of the NamJfndG i; the act~a1 faÏnily nàme is a sammeZna~f3\ 
1 CI J -

. . . 

)-. 

_" 
74) • i.e,. a very ft'equent riame The addition was to be made 

1\ , 

Il 

" '7L. :' :v.G Frankfurt '27 7 1955, 
. \ 
FamRZ 1955,361. 

• . ' 

72. OVG He~sen 17 8 1956, StAZ 1957 34I~ 
__ ---ô 

- . 
. 73. fi. simi1ar s'uggestion had been mad~ ,when thé new BGB. was 

/ disct,lssed (1 ~96)\- -But i t was, not acëepted. See KOHLER, 
Vas Namensreoht der Ehefrau~ AcP ~07 (1911) 246; 36 DJT 
(1931) l 562. l, \.\. 

--
~ . 

t 
li 1 
1 
l' , 

î, ;. ',\ 
• f ~ l "?;;.,,'" /.. .~ 1 

. ,.; l ,_~ __ \ 
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with a hyphen and of course the name .nad to bé "added,,75 

The .right to declare the intention of using the double e 

could be E;!xercized at th~ cerernony or J-a-t~(even 
~~ 1 

after dissolution of rnarriag~ due·to death of the husband 

or divorce). Th~ declaration could be rn~dl by a wife with 

limi ted capaci tX?6, al'!d a1so i~ the'.-rnarriage ~as cel~brated 
77 before July l, 1958 . An agreement betwEen the spouses by 

which the wife engaged herse1f to rnake no us~ of the faculty 

provided forth in Par 1355.2 BGB was void. Once the choice 

was made, it became irre~ocable: the double name was the-only 

~ " 

\ 

n\p.me which the wife was errti tled tO.".bear. l f sh~ later ~'antedl \ 
\ 

to bear only the. farnily name of her husb~nd she had tà~ll~~ 
,----" 

the procedure of the NamAndG (Law of change of names)?8 

. ..-...., 
74." In tha~p~rticular case also the heraldic'attr~bute of the 

wife may be extended to the other rnember~ of the family: 
FamRZ 1965 325-26. For the special cise of ~xtenrio~ of ,the 
doÙble ntme of a wife in the case of socalled "farrn-names~' 

• 1 • 
-(Hofname see OVG Münster 23 2 1960, F?~RZ ~960 2?~ and 

OVG Mt\nster 6 3 1968, 'FamRZ 1969 648. 
'\ ," 

75.". OVG Hambu-rg Il 11 1955'cit. See a1so: SOERGEL-SIEBERT/LANGE, 
Bllrgep'Ziahes GeBe tzbuah., V; \ Par 1355 note 16: STAUDINGER/ 
,Ht~BNER, Kommentar zùm Bllrgekliah~'Y! Gesetzbuah., Berlin 195,4 
Par 1355 nd'te. P13; BGB/RGRK/SCHEFFiLER, .'Vaa· Bllrgerliahe Geseta-

\ 

buch., Kommentar heratlsgegeben von Reichsgerichtsr~ten und 

76. 

77. 

78 

Bundes'richtern, Ber il). 1959., Par 1355 note '4; ERMAN/ 0, 

'BARTHOLOMEYCZIK, n n~kom~entdr zum Bllrgepliahen Gesetzbuah, 
'3rd ed. Mün'ster, ar 1355 not-e 3 t PALANDT/DIEDERI CHSEN ,.~ 
BllrgepliaheB Ges tabuch, 33rd ed. München, Par 1355 note 4. 

per analogy: RGZ 86 116.. l > 

Gl(4iahberG Art 8 l 1. " '\ ' . "- -~ 
see SOERG~,L/LANGE f op. oit. J 'pa, 13?_~~ notE/Off; -'BGB-RGIU</SCHEF-' ~ 
FLER, op. ait. J pa, 1355 not~ AiL ~hls autnor is of opinion, ~ ), 

\ 0 --~ ---- 1 
': fi·,) , . l '.,~. ',' 

\- ~- 1 
/' _ •• - j • y i 

/< / \\-~--'~ , -' ....--- " 
.0. " 
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Sorne uncertainty remained about the'possibility for a wife 
o 

to use Par 1355. BGB if she had obtained the husband's 

1 
79 

" according to the pr~vision of Par 1740 9 BGB 
" 4 .. 

What the wife was allowed to a'd wâs the maiden naleao 

the ?ame of a previous mayriage. not 

. 
Th~ amen~ment introduced the word~1 ~'name of marri age 

a~\d family" (Eh'e- und Familiennp.me) "whiTs"t th~ older wording 

was just "name of family". This does not"mean' that Parlia-. , 
... ~~nt wanted to make a distinction ?etween the :nam~ of marriage 

. , . \, : 
, and the nam~ of a family, which would have .been unreason~ble s~nce a • 

name,can b~ a~t~ibuted only to\ a person. Th~s the meaning of' \ 
. \ 

Ehe- l'und 

th~ name 

Fami lienna~e was that: the" family name of marriage was 

thât the.w~fe (she only being the destinary of the r 

. , / 

p~ovision) had ta bear as an effect of marriage. And tpis 

dame had to be the "name pf th~ husbahd8l • 
11 

\ 
\

' ~ '78. 'contined. .. " ,,' \ 
that the cho'j,ce coula ~.ave been made also in case of 'marriag~s 
celebliated before .!F?·ïl l, 1953.As for the procedure,u\ see \ 
SOERGELjLANGE, 0fo,oit., Par 1355 note 20 and BGB-~GRK/ 
SCHEFFLER, 5P~t'J ~ar 1355 note 4, 7 and ,following. 

79. SOERGE4I~GE, op. oit. ~ parTI55 note 15. ,.' 
......... .,- \ 'll 

r~ 80. ~ was at the t'ime of the declaration. If a ma~ried or 
• ~i~~~ced w.ife was adopted only her "maiden nàme"was changed. 1 ' 
" ,/r"/ OLG Celle 7 8 1970, NJW 1970 2249. Con tra, in case of a wid-f \/ ~ ow: . STAUDINGJl)R/ENGLER, Kommentar zum Barger'l-ic;;hen Gesetabuah, 
r: ~ Ber1~n 1954 seq •• , Par \1758 note Il. l ' 
l /' /' If the wite alone adopt:s a child, and she bears a double, 

---ft' 

, \,. 

! 
~ 

-" --_._-----

'1 

"\ 

parne, the ~dopted child receives eith~r the,aqoptants maiden na 
or her husband's name (with his authorization: Par' 1758 a. 
1). The provisions of Par 1758~2 BGB and of:Par 1758 a. BGB 
have been hel'crto~be both constituti9nal by the Constitu-

seq .• . , 

, \, " ~. 1 
- ____ -::--.1-: '\\I~..."..,..-"""'--'-",_ . --,,-.,.....,-.,-___ ...,........ 



·' 

1 '''-....,' 

, \ 
1 

( 

- .,. -

\1 

\ 

\\ 53. 

The wife r~ceived the name of the husband at the mo-
"~ 

ment 01 the celebration ofvmarriage. Therefore she had to sign 
\ 

the ,,-documents of matriage 'u~der the new name 82 

After the modification Qf Par 1355 with the addition 
\ 

of the subparagraph, the courts definite1y c~ased to have doubts 

'--- -- --- 83 
on the constitutionaly of Par 1355 BGB. 

\ f h d t' f ,84 h 1 ' o aut ors expresse sa ~s act~on Nevert e ess sorne ~so-
o 

1ated voices 'Jf doubt were still heard 85 and a few cirusaders 
\ 

> " 

, 1. 
80. cont~nued. ) 

82. 

83~ 

84. 

tiona1 Court and the Federal Court: ,BGH 13 7 195-7, NJw 
1957' 1473; BVerfG 25 7 1963, FamEZ 1963 510; contra': 
GERNI:IUBER, Lehrbuch des ,'Pami Zi~nrech ts J München 197'1, , 
Par ~2 IX~4: GebZieben {st eine BenachteiZigung des wei-, 
blichén Geschlechts> die antiquiel't und kleinlich wirkt. 

BGB-RGRK!SCHEFFLER, op.cit., ~r 1355 LI.' 
\ 

BGB-RGRK/SCHEFF,LER', op.cit.~ Par 1355, note ~; SOERGEL/ 
LANGE, op.cit.>~ar 1355, note 5, ERMAN/BARTHOLOMEYCZIK, 
op.cit.1 hote 2. ' \. ' , 

e. g.: BVerwG 27 Il 1959; FamRZ 1960 113,note of BOSCH; 
BVerwGE 9 354; OLG ~arnm 21 10 1966, _ NJW· 1967 450; OLG 
Karlsruhe 3 7 1958, FamRZ 1958 3~6. 
The iss'ue has been raised recently by the LG Mannheim 
24 8 1972, NJW 1973 80 •. 
Tne BVerfG 26 Il 1963, FarnRZ 1964 75 has stated that'the 
obligation to·bear a common marriage narne is not unconsti
tutional. ~he Federa1- Court" observed however: A Z Zel'dings ,,' 
bliebe offen~ wie der einheitZiche Name Zaut~n milsste. Di~ 
se LUcke *8nnte .. \,.duroh,die Hechtspl'echung ausgefaZZt 
werden~ Es w~ren ~u~ch9uS GestaZtungen denkbpr, Wach deneh 
die Ehegatten einen einheitZichen Ehe-_u. Pami liennamen _ 
fUhl'en", ohne dass degegen un#-çer. dem GeSic~h tspunkt . der GZeich 
bel'echtigung Bedenken el'hohen wel'den k8nn n. _ . , 

1 • 

" 

1 
\ 
" 

" 

S~AUDINGER/HOBNER, OPlcit.~ Par 1355 N.3; ERMANN!BART,OLO- • 
MEYCZIK, op.cit.~' Par 1355 N.l bi P,ALANDT/LAUTHERBACH,op. r 
cit. ~ Par 1355 Vorbem;~OSCH, note at dudgment BGH IV. 1956, ~, 
RamRZ\ 1956 309; DOLLE, l.Y~~c-ht.., l, Karlsru~64; '! 

' ~ se~. 1 

__ l., 
~_ • er ~ .. 
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, 
pursued condernning Par 1355 BCB as unconstitutiona1, even 

in the new arne~ded iorrnulation~6. 
1 

! 
1 • 

a. 

• • Pal 1355 BGB' ,has been changed again wlth the recent .. -, 

.I;'am~ly Re forrn Law, the' 1\' pd Cc; -Pwn'!: Z1: e n r'e ch !;u r'e j'o y'mue :;,0 t z (]. I~ Il e Ra) 
~ ,- ~ 

of June l~f' i976 87 . T~e new' formulation reads as follows: 

~ 

85. 

86." -

paf' '1355' ~ .'~) The slèouse~ lIa."e: a I.cmÎlln~n "fami.ly name (mà-· 

br·l.monial name) , 

\ • (2) The spouses may decide tha-t the rltatrirno'-
, , 

mial narne be the name of .l?,irth Cc,ebtJ'ts..name) of the bri~_ 

degroorn or+-t.he narne of birth of the bride~ The choice must 
\ . " 

be dec1ared to ~he offiéè~\WhO solemnizes th~ mar~îàge-
• 

at the time of celèbratioh. If the spouses do ngt decide 

on this issue, the mat~imonial name will be the narne of 

\ 

/ 

continued. 1 • 

MOLLER-FREIENFELS, Kernfr~gen des GZeiahberkahtigungs-
. .f,{fesetzes~ JZ 1957 685i EIS5ER, Die Anerkenn~ng deY' PeY'- , 
~8nZiahkeit deY' EhefY'au im neuen EheY'eaht~ FamRZ 1959 177; GRAF 
~ON BERNSTORFF,D~r Familienname in der deutsahenoReahisord
nung~ NJW 1957 l~OL; GRAF VON BERNS~O!{FF,DeroF.amiZ,ienname als 

'Gegenstand der\ G,Ze~ahbereahtigung, FarnRZ 1963 110'. - , 

DOLLJ~ Fam.»Reaht~ ait.~ II 110i BEITZKE, FamiZienY'eahp~ München 
1974 Par 12.1 _Ii LEHMANNjHENRICH, Deutsahes lf'amilien,reaht, 
1967 Par 11 I. ~ -_\ ( 

KRUGER, Die Niahtverw~rkZichung der Gieiahbe~eahJigung 
.im Regierungsentwurf zur Fa-milienrecht.sreform~ JZ 1952 
613; idem JZ 1958 361; KRUGER, Der Name,' deY' Frau 'naah 
bltlrge,rZi.ahem ,Reaht, AcP.1957 232iB,GB-RGRKjSCHEFFLER, op. 
ait., Par 1355 N. 2 i RAMM" GZeiahbereahtigung und Ehe- und 
Fami~ienname, FamRZ 1962 281; RAMM, Familienname und " 
Grundgesetz~ FamRZ 1963 337; GERNHUBER, Lehrbuch d~' -Fami- \ 
lienreohts~ München 1~71 Par 16 l 2: 'Par 1355 ~i8t die 

\ ' ' Frucht ,ei;nes durah ve fassungsr,eahtZiahe Bedenken ge-miZder-

\ . J l, 
,.:, 

\ 
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55. 

'\ ' 
birth of the man. As " name of birth" the law in tends the

l 

1 1 ~ ~ 

name which~has to be entered in the certificate of birth 

of the spouses at the time of the celebration of marriage. 

(3) The spouse whose name does not be~ome thi 

matrimonial tllame may make a declaration to the officer of 

civi-l status (Standesbeamter) ,dth ,the purpose ta pu~ be-

fo~e the matrimf~ial nam~ the nÇl.me which the in-

tefes/ted spouse bba-rs at the time of the marriage. The 

-'de~laration must be made publicly. 

I, 

continued. 
ten:konservativen Denkens, das den Mann begqnstigt und dev
halb mit der Verfassung nicht in Einklang s~eht ... die 
'z'aht deY, Argumente ist ersta.unlich gross, wlie immer, wenn 
ide 0 logis che VorUT'tei le te tz\~ li eh bestimmend sind ... a ls 
Zerst8rung des historisahen ~enkens WiTd uns die preisgabe 
des, Mannesnamens dergestellt •.. ein modernes Namensreeht 
zers t8rt nul' das patriareha Z. is che 1 Fami li enbi l d, nieh t mehr , 
die. Fam,i lie und sehon gal' nicht unser geschichtliches D-enk.en ... 

according to Art'. 12 N .13 a. of the 1. EheRG the new rule 
~s in force as frdm Ju+y 1, 1976. 
The 1. EheRG is PUblished in BGBl 1 1421-1463. For the 
first comrnentaries on the new law see: REICHARD,IStAZ 1976 
177; DIEDERICHSEN, NJW 1976 1169; RUTHE, FamRZ 1976- -409. 
For the history of the nèw foqnulation of Par 1355 BGB see,;, 
first project for ref0rm of the law\of,~arriage and family: 
BT-Drucks. VI-25r7; second project for reform o"f the law 
of rnarriage ang fami1y: BT-Drucks. YI-3453. 
On the Diskussions~ntwurf see: FREIMUTH/JANSEN/KURTENBACH/ 
SIEKMANN/WOLF, Der Diskussionsentwur'f e,ines Gesetzes aber' 
die Neureifelupg dea Reehts d~r Ehescheidung und der Schei-

g~ni~~o~~j:~ë-~-li:n~~~~f~-~!;: éb'sCiT;- Ffhereoht 1-ii Gef~hl'?, \ 
FarnRZ.1971 57; PEINHARbT, Kritische Betrachtungen zum Ent
wurf eint2;s Gesetzes liber die Neureg~ leung des Rechts de1'!..-,<' 
Eheschei~ung und der' Scheidungsfolgen, FarnRZ 1971 273; 
LANGE, Zum Entwurf eines Ersten Gesetzes zur Reform des 1 

~ Ehe- und Familienre~ht8, FamRZ 1971 481; HELD, Die Stellun~
nahme des Bundesr'ates zur Reform des Ehel'echts, FarnRZ 1971 
491; MIRBAÇH,t Uber' die Notwendigkeit weiterer namensr'echt-

\11 '\ seq. 
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56. 

(4) The spouselwho is w±dow(~r) or di-

vorced k~eps the . matrimonial name. She (or he) 

may re-assume the ,narne barn before marriage, 'pro-

vided a publicly éertified declaration is made to the d. .. , > 
') 

offic~r of civil status. 

The chOice'! df ,the ma~monial nare, cap be made 

88 " " 
.only at the marriage ceremony • The celebrating 'bfficer has~ 

, • P 

1 

to advise the fut~re ~pbuses about the provisions of the law.' 
, " 

·If,thèy do not ma~e à choice, the 
, 

namê of the man will be the 
\ 

.mat~:~~mi~l name." I\~eerns. th~t la cont~act containing an 

agreement on 'the 1:uU~re matrimonial! name ,is \l,nen fiorceable 
!J \ .... \ 

according to Par BBS II'\~PO 8~. ' 

\ .\. 
\ \, 

\, 
87. . continued. '\ 

liqher Jtnde,r'unge~ im Rahme~\~de8 1. Eher'eaht~l'e'for'mgesetz.es~ 
F âmRZ 1971 502. ~ J • , -

On the BT-[)rucks. VÎ'r25 77: LAtiGE, _Die, Fo 1gen 'der' Ehesaheidu'ng 
im El1twUl'f eines Er/ten Gesetze-.p 2ur Reform àes Ehe-, und 1 

Farrlilienl'eahts~ FamRZ 1973 581.'~ " . , 
,. . ,~ 

~ ';l'he Project of ëf lst Ehe)RG (,;. BT-Drucks. 7 (650) was presen,ted. 
on June l, 1973,\bnd discussed, on Jun~ 8 1973 (40th Me~ting's 
Reports page 2225 D-22~3 A). . , 

. The- provisions on the name weré as fol16ws:' Die Vel'lobteyt 
soZIZten Vf;Jl'pftiahtet sein J pei der Èhesahliessung den . 
'gemein8am~zu fahl'enden Ehena~enozu bestimmen . 

. ;:. On Jan. 31, 1975 (147th Meeting's RelP' p 10187 0-10208 C), 
th~ National?Assembly decided to wit~draw from the 1.EheRG 

o the des~tz aber den Ehe- und FamiZiennamen~Bt-Drucks. 7-3119 .•• 
" But the, Sena te (BR) ivas of 9pinion that the' new provisions 
':'0z:t the ~arne shouid ~è treated togethe'r wit~ the other' ~rovi

s;ons op ,the reform of the law on the mgrr~age and faml1y 
H.EheRG) and that the necessity' to make·a: choice and the. 
retroactive effect on exi'sting marriages should be deleted\ 

cfrom the' project. Mo.reover thé BR. requested that th~, spollses 

f:ieq. 
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'Under the 

57. 

new law a choice of name rnay be made only 

for marriages celebrated after July l, 197690~ 

The so-called old marfiages have apparently no ot~er choicc 
',. 
'than the rather cynical way of obtaining a divorce and remarry 

with choice of name 91 

-:- ---------87. continued. 
should not be alrowed .to antepone thei~ name of birth to 
the matrimonial name (BT-Drucks. 7-3268). The Committee 
(Vermittlungsaussohuss) ,did not take into due considération 
those suqopqtiOIls of the Sen'ate: i t just restrictedl the re
trospective effect' ta marriages entered into after April 
l, ~953 (the deadline of GG Art 117 1): Bt-Drucks~ 7-B358; 
The National Assembly (BT) accepted (159th' Meeting"s Rep., 
p.11145 C ~ 11147 A), the Senate (BR) refused ratifica
tio\n (418th Meeting's Rep. p .. 83B-850). 
On April,7, 1976 the .Committee submitted a new project which. 
suggested to reinsert the provisions on the name of the 
family into the 1.Ehe~G, to eliminate the obligation to make 
a choice ahd any retroactive force, (BT-Drucks .. 7-4992). 
This project was accepted bythe BT on April 8{1976 (235th 
Meeting's Rep. p.16407 C - 16412 0) and by the BR on April 
9, 19~6 (433rd. Meeting'sft Rep p.~8C-136B). 

, 88. an exemption is contained in Art. 3(4) 1.EheRG/which pro
vides for the insertion of Par~13 a. after Par 13 of the 
EheG. 

89. 

90. 

9l. 

.. . 

, 

DIEDERICHSEN, Der Ehe - und Fami lienname nach dem 1. EheRC;~ NJW 19 -; , 
116.9 . " 

unconsti tu-êim1~li ty ma~ be ~aised again. Th~s the instanfe of 

see RUTHE, ~je Neuordnung des 
note 41 at 411; OIEDERICHSEN, 

Namensrechts, F,b.mRZ 1976409 
op.o~t., 1177 at v. 
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The EheRG provides o (Par 1355 (3)) that the spouse 

whose name did not become tl;le matrimonial n,a the may,' it' ~,is. 

submi tted at any time" put b'èforè the m~trimonïa1 name th,e 
. , 

own name of birth or the name-, bo.rne at the time ?f the l'0f
l

r-

riage. 'That feans that in case of severa1( di vorç:ès and ~ , 

o 

remarriages , if a sp6use ~hooses to keep in·every marriage his" 

previous name, i t cou1'd resu1 t at the ,end a qui te long s€1ries 

\ 92 of narqes: the 1aw provides no maximum number of names .' 

/ 

2 . Scandinavian countri~s 

Although the scandinavian(jurisdictions have gehera11y 
1 

speaking quite pecu1iar" solutions, as far as the names of mar
I 

ried women are concerned a cert'ain simi1ar,ity ~ith the Gefman 

system can be observed. Thus it seems appropriate to discuss 
93 l' 1 

Swedish 1aw under this chapter. i 

------------

, 

92. different e.g. in Rumania whe~e on1y a doub~e-name ~s 
adm~ted: Art. 27 Fam Law Dec. 29, 1953 as amen~ed bYt Dedr. 
Oct .. 'S,'1966 and Ju1y 30,1974. 

, ~ 

93. Simi1ar provisions are found in: 
DENMARK: according to Par 4 Law ov Pe~sonnavne-(Law 140 ,of 
May 17, 1961 in force since Jan 1, 1962) thè wife receives 
at marri~ge the name of the hÙsband if ,s~e dees net declare 
to the/celebrati~g authority that she continues bea~inq her 
own name. 
See als,e Par 9.2, and P-ar 11. In every day life ·i t happens 
frequént1y that a~~ife who has dec1ared her wish 
te continue using'her name actua11y-'. .. 

seq. 
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. . Tte ev6lution from the use of only given narnes 
. -

(fBrnamnJ to the adjunct narne (tillna~n) and final~y to the 
• 

family namè (sZaktnams - fqmiZienamn - efternamn)took very. 
• 0 • 

1 . . d 94 1" h ong t~me ~n Swe en . Peop e ~nlt e country opposed 

any innovation and parliament was towards the end of the 

PFst_century still vf;ry he~itant to intfoduce a legal obliga-: 

tian for every citi.zen to' assume a family narne. The assumr>tian' 

was that it would have been a to strong intervention in 

this always,respected field of autonomous rights "of the per~ 

93. 1 continued • 
uses the husband's name together with her own one, and 
sometimes al$o tfle given name of her husband. In these 
cases the name of the husband is added) wi thout hyphen to 
the wi~e's name. See LESKE/LO~WENFELD,~ Das Ehereçht der, 
europliisahen und der aussereuroRaisc~en ~taaten~ l, Kôln 
1963, "Dt:!nemark" 289. 1 

\ ' 
NORWAY: Par 4 of the Law on the name of persons (Lov om 
peraonnamn, 29 mai 1964 nr. 1) also provides that the 
wife assumes at marriage the na~e of the husband, if she 
does not declare her different intention. See also Par 5. 
If the wife remarriesshe loses the name acquired with the 
preceding marria9~ unless there ar~ good reasons to the 
contrary. There is a possibility for the husband to be 
authorized to assume the.wife's name (Par 12). 

ICELAND: aIl persons must bear an icelandic name (prenoun) 
or two of them and may add'the father's, the mother's or 
the stepfather's name. Narne ~nd adjunctive name (pain og 
ke~ningarnafn) must be writt€n for the whole lif~;in the 
sarne orthography (Art .. l Law N.54'of June 21, 1925 LBg um 
mannanBfn: LM). Children~ake the (given) name of their 
fath~r adding -son or -do~tfr, e.g. the son Bjôrn of' 
Eric Magnusson will assume the namé BjOrn Ericsson, his . 
daughter Astrid-Ute will have the name Astrid-Ute Ericsdot
tir. Family names, are very seldom. The wives, of those men 
who have the right ta bear a family name1may assume. the 
name of their Ihusbands. (Konur peirpa manna, sem pett .hafta 
ti pesa a# bepa aettarnBfn, mega nefna sig oett,arnafni~anns 
sina, LM,Art. 3, last Par). If howeve~ the husband does 
riote hâve a family name - and this is" the normal rule in 
Island - the wife will continue bearing her own maiden 

seq • . 
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.60. . . 
.1 

son, an intrusion which could lead to substantia~ changes of 
. ' . 95 

cust0ms and habits . • 
, ..... j 

Regulations were issued on Decernber 5, 1901 
.. 

\ with a rOY<î1 ordinance ca1led salk·~namnflJY'oY'dningen (SZF) ~ 

"-..:.WhiCh remai1ned in fO<r'ce until 1963, when the new law on the 

narnes! n~mnlagn (NL) of Oct6ber Ir, 1963 was promulgated. -

The SZF definit1y abolished the custorn of free changet of' 
1 

\ 

names 96 and introduced the princip1e that fO~ thi future only, 

those people cou1d assume a new family name, i.e. a narne . .. 
which was not yet used in Sweden in the same phone tic or 

graphie form, who did not have'a family name'at aIl or had 
.. 

a.very common name ,97 Th 1 'bdtht 1n -son. e aw prescr1 e 9 spouses 

.~ 
93. continutd.' 

narne. See HEISE, Is landis ahes Ehe-Kinds ahaft's -und Namens - \ 
re~ht~ StAZ 1959 329; LESKE/LEOWENFELD, op.ait.~ 324. 
The rules 0:1; Iceland are apparently,_somehow different from 
those of the other Scandinavian coûntries. They were never-

~ the1ess discuSSèd at this place because of thé common ' 
,historical babkground. . / 

" 

94. ti Hn·qmn is normaJ!ly a patronymic made by the father' si 
na~e (rare1y from the mother's) adding -son or -dotter. 
CARSTEN, Das sahwedisahe NamenBreaht~ StAZ 19ô9 313. , , 

95 .. SOU 1960:\ 5, p.50 cited by CARSTENi, op.ait.~\ 314. 

96. 

9' 7~;-; 

The liberty to change ,riames had caused sorne inconve
niences particularly amongst soldi~rs and sailors, ther~
fore since, 1667 a,law prohibt' t~d tp sailors to chan.ge 'I 

their narnes. In the l8th and 19th centu~y, circu1ars anq 
service orders of mi1itary commanders reinforced~n fre-

t quent oècasions this prohibitio?(. CARSTEN, op. cit. ~ 314. 

Laker th~ adrninistrati"ve' p'ractic~ -à.l1~ed this, forro of 
change of narne to aIl bearers of naroes nding w~th -Bon 
even if they were not cqrnrnon names. 

" , 

" 

) 
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could only aS,sume join.tly a !lew family narne, that the cha~ge ' 
< 

of,me father's name affected a'change of the legitimat~ 

children's narne, and that th~'divor~ed wife had a :t~ht to 

reassume her maiden name. 

Special, regulations were introdu1::ed on Dec~rnber 12, 

19~5 on the divorced wife's name, and on Jüne 14, ,1917 on the 

name of illegitimate and adop~ive chi1dr~n. Two laws .of June 

11, 1920 ruled on the name of married wi ves and ~egi ti"l'!\aIe ' 
I~ 

children. The ril~ht on the naine of l'egi timate, :Illlgitimate 

knd adoptive children was treated again in a law of June 10, 

1949, which p~aqtically to;k over the a~cede~t regulations. The 

, 9 l' h h b' ,1. f h 'ht h new law of l 63 abp 1S es t e 1part1t~on.o t e r1g on t e 

name, which unti1, tha t' date was treated' par~ly in faI,llily 1aw, 

partly in special laws (public laws), and unifies all rules 

relating to the name in a sys~ernatic coordinated text98 ' 
, \ 

~ 

A married woman ~~~uires ~ith the marriage the fa~-

.ily name of her husband if she does not dec1are to the pas tOI' 
1 

, 1 

or ta the registrar (vigseZf~I'1'8ttal'en) ,bèfore the celebration,· 

tpat she ïwantsl tb keep the family ,namé whi~h she had before rnar

riage, or another name if there are ,sound reasons for 50 doing. 

The wife is ent~tled to make the declaration at any time after 

r h 1 b . f' • 99 .. id' of h h d t e ce e rat10n ,0 ,marr1age. A marrré W1 e, W 0 as assume 

l' 

'98. CARSTEN, op.ait.~ 313 seq. 
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. 
'the famîly name of her husband ~ay add this name, if she 

wishes, to the f~m~ly name which she bore before marrip ge. 
o 

If she has rétained at marriage her antenuptial name she may 
/ 

add thi~ name to the 'farnily name of the husband by 

declaring h~r ~ntention,to do so to the pastop 100 . 

~ . 
The custom which allows the marr~ed woman to bear the 

; 

name of the hpsband without 10sïng her own maiden name was i~ 

errlier t.imes limi te,d 

and amorigst the' peers 

to the larger towns whereas in the country 

. ~ 

a ~oman eon~inued bearing her matden na-

me also after marriage. 

;~wards the end of th~ 19th century the eus tom toi 

assume the man.ls rrame became the general rul~. Neverthe1ess it 
/ " 

was,always' out of douht that the wife had on1:y a right and, 

not a du~y to assume the name of h~r husbana. 

.. 
1 

Ih 1915 a new administrative praètiee<was introdueed wh.leh 

provided' that in the registers of p~rsonai status the wife 

1 
had to'be registerèd from 

/ .. 1 \ 

that time on with ~he name.pf her 

< '*' l on1y an administrative regulation huspand. This was howev~r 

which did not modify the ,substantial r~ght of the married woman 

on her own name .. 
J 

; , 
/99. - This ru1e al10ws the wife, who has a professional 

and who has Ikept for 'that reason her ante-nuptial 
assume later the husband's name. 

aetivity 1 
name,. to _____ i 

100. The provisions on adjunctive names are avai1able a1so to 
widows and divorced wives. The adjunctive name is·an inter-
mediate suppJ,.ementary personal name of the wife, which ;1 

she may but must not use. Par 6 NL. 
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63. 

[ 
The Marriage Law ofl1920 provided that the wife had 

to assume the surname of her husband and that she would 10se , 
1 

the use of h~r maiden name; however she could add her maiden 

name to the name of her h,usba~d if she express,ely requested it. 

This rule was str8ngly critici~ed since ·it did not take into 

due consideration the interests of married women engaged in 

professional activities. 

~ The opposers of tl),~ new iaw thought that there 'was 

no need to continue with the formula of a common / marri age 

name and' they developed seyeral propositions which constituted 

the basis ~or the work of the ReÎorrn Commission ~~ich 

had drafted the new .. Law on the Narne 'of Persons 10 1. 

.. ' The Commission, taking· into consideration the 

102 
i~terests of a married woman to keep her own.maiden name , . 
disregard~d the aJ9uments bas~d on the concept of a common 

rnarriage narne as essential element for the stability of mar-

Il 

101. For example it was proposed to grant to the wife the right 
to choose between the name of'~her husband and her own maiden 
name. It was ·also proposed to leave the spouses free to' 

,.. choose a 6ommon marrJage name between the name of the husband 
" and the name of the wïfe, a sOG' tian which was recently 

introduced in numero~s states f Eastern Europe. 
According to the Commission, t me had to be treated 
in the same way as the nàtionality' (with sorne minor limi
tat~ons). It is interesting to note that in aIl these 

'discussions the question of the right on a name never was 
takén into consider,ation. CARSTEN, op. cit . .J 319. 

The Commission propos~d to renounce to a common family 
name and to leave to the wife the right to 'ch9fse between 
assuming the rtarne>of her husband ar keeping her own narne. 

1 ! 
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103 0 li' .:' 
ri age " anœ reached the concllsion that ,for obtaining a 

~~, ' 

correç:t solution for a marriep l'oman' s name tnere weré the 
" , '1 . 

following possibjlities: l' , 1 

1 

.,. ei'ther the wife keeps her own \name if she does not declare 

that she wants to assume the husband's narne, , 

-, or the wife auto~atically ass~es" her 
lI, 

does not declare before maFriage that 

.' 
husband's name if she 

she wants to keep 
r 

her own farnily narne. 

Though admitting that the first solution was theoretically 
\ 

1\ 

better, the Commission preferred_the second on the basis that 

rnarried women would probably continue assurni~g their husband's 

nam~ as a general rule. Thus it see;ed unwise to compel the 

majdri ty to make a deelarat.ion of choice. ", II 

1\ 

103. The Commission underlined that it had not found any con
cre-t:-e 9)(ëlmple of how the abolition of a common marri age name 
coulQ adversely influence a marriage and came to the,con
clusioQ t!at the question of the name'of the spouses is· 
of a very secundary importance for'the good . 
success 0 a rnqrriage and could he therefore ' 

~ ignored. The COmnUssion observed also that those who 
sustained the necessity of a cornmon· marriage name had 
no elements in favor of their thesis in the tradition of 
Sweden where sinee remote times the wife has always had the 
right to choose~amongst her own name and the name of her 
husband. 
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C. THE NAME rs RAT~ER A SIGN OF\ THE WIFE'S IDE'NTITY 

, ' 
" " . 

There is no 'such thing lin cornmon law jurisdictions 

as a general dut Y of public law to bea:' a parti1ular narne,' nor' is 

the concept known of an- ex<;üusive ô.ght in a name. Thus VANN J. 

\ 
' - 104 

, in Smith v. United States CasuaZty cou1d cite the case of 
/" , . 

a rnan-with·eight sons, each of'thern having a different surnaroe 

and none the surna~e of the father. And WAHL J. 105 \cou1d style 

the )apidary sen tence f 

The ppoudest patronymio' in the Z~nd is availabZe to the 
l~wZieit individuaZ~ and this W:thout anyone's pepmission. 

These are good e.xa,mples hf the new worl~' s pride in Il 

indivi~ua1 freedorn, which admitted no qdministrative interference 

in m~tt~rs unrelated to the public interest. 

. 

~he 
In aIl cornrnon 1aw €ountries society has tri~d to rnake 

wife a\property of tue hqsband, 1abeled, of course~ with 

the man' s name,1 as any other of his properties. It had a hard 
'. 

timeand cou1d never ful1y succeed with this doctrine, a1though_ 
) 

i ts advocates had no hes Ù~,~iOri,' ~o affirrn that 

fo~ sevepal ~entupies, b~ 
speaking people, a wqman) 
husband's surname. That 
oeases to be known by her 

the oommon law among aZl 
upon hep iJ!Iarpiage ~ takes 

beoome,s rhe,r Zega l name, 
maiden name.106 

EnbZish 
he~ 
and, she 

-~ -" 

J • 
Which, i·s not true as ~an be ShOW~\ ~y 'lots or exarnp1e~ • 

~.g.' the Wifè of Chief Justic~ COOK (1552-1634) n~v~r took her 

,- ---.,--- ---

/ 
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husband's,name but was always known as ady Hatton. 

1.. Engl and 107 / 
\,\ 

In Engl~nd ,a cus~~m dérive~/from the patriarcal con-
, 1 . . 

cept of the family'! r'equ~.res . a woman tp assume at marriage the 

S1j.rname Of' her hus~\~nd i~' sUbstitut~o~ of her father' s 1'l~me. \ 

She ~c~uires however thf 'hus~and' ~ name only by reput-e, ~ince 

th . th . 0 f ,. d' t' t 1 0 8 Th h " h 
v e name l.S e sl.gn a pers~:m s 'l. en l. y . e ·name w J,;C 

'" 

104~ 90 ,NE 947 ('1910). 

105. AppL of GY'een, '283 ~YS 2d 242 'D967). 

106." Chapman v. Phoenix ~ationaZ Ba~k\df City of New,York, 
8'5 NY 4 3 7 J l 8 81) • 

) 

-

.. 

, , 

'107. Generally speaking the co~on \l~W rules apPl~' als'.o in:\ " / 

'-" 

:'\ 
IRI.,AND: see BERGMANN/FJ?RID, op. ait . .> "Irland" 21.\ ". 
CANADA: (not in Quebec). See Report of the RoyaZ Com- ~ 
mission on the status of Women in Canada, Ottawa~ ~nforma- ~ ~~ 
,tion Canada ~970 226; A woman's name, A Study Pape , Onta~ ~ 
rio Law Reform Commission, Toronto 1975. ' 
SOUTH AFRICA: ~PIR0, The name ol a married woman\J 66 
SALJ 189 (,1.949). , . ' ~' \ . 
N$W ZEALAND: th~ wife may change her name whenever ~he 
wants àccording to the Birth and Death's Registratidn 
Amendment ~ct, 1953 5.17. ~ \ 
AUSTRALIA: Austra:lian Capital Territory, 'N.17 1'963, lm Ordi-
nance R~latin~ tà the ~egistration of Births, D~aths land 
Marriages, s. 22 (3): "Sub..Jsection (1.) of this' sectiorY does 
not app1y to a ch'ange in a person' 5 surname aonsequen~ upon 
the pèrson's,marriage". ~orth South Wales, the legislation 
of thi~ state does not contain any provisions in relation 
to lo~s of family names by diyorce .or marriage. It is 'not 
the practice to enter a notice of change of. ,name of a female 
in the margin of the registrar of\pirths where ,the change 'of 
name is effect~d as a resu!t of or subsequent, to marriage~ 
(Inf.Registrar Gen.). The Northern Territo~y of Australia 

,} seq. 

1 

,- --------------------
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the wife acquires a~ marriage càn be untlate~ally 

her, accordin9 to the ge'nlral bile that eVe1bOdY 

h h · \ 109 cange lS' name . 
1 . \ 

1;; 

nged by:-_ 

freely 

107. continued. 
N.42, 19'63, An Ordi~âncePll>Rel,ating the tr. of 
Births, Deaths and, ~arria~es, sec. 7 and 21 ( ) worded as 
sec. 22 (3) Aust~alian Capital Ter, itory. Que nsland: ' 
information' of thé Solici tor Gene al " ..• una le to find 
any' legis1.ation passed by the Qu ênsla:pd Par, iament which 
deals with the acquisition of family dames b marriage. 

'. 

Of' course marriage is governed by the Common ealth Mar
riage Act. It is customary for a woman upon martiage to 
discard-~er former surname and to assume·th s~Fname of 
her h.usb~nd. T,here is no legislat,ion dealin with the 10ss 
of name by divorce or marriage. "Tasmania, , he Marriage 
Registration Act 1962,sec. 8: "If the Regi ·trar-Gener~l 
is satisfied that any person whose marria e is registered 
is lawfully using a name other than the ~ me by which he is 
described in the Register, the RegistrarfGeneral 'may, upon 
payment of the prescribed fee, . cause to/be entered in the 
Register a note of the name so used by;that person". 
Western Australia:according to the Chapge of nam~.regulation~ 
14 Ge'o V, N.XIX N.40 of 1923, it is unlawful for af)! pero! , 
son to assume, use, or purport to assume or.·~se any name 

1 .' 
other than that which such person had assumed under any 
statute, deed poli or license, or,by marriage .... Se~ also 
Registr. of Births, Deaths and Marriages,' lQ~ Eliz. II, N. 
XXXIV N.34, 1961, Amend. N.28 1965~ which provides that 
the Registrar General shall not cause an entry to be made i~ 
the registration of ,the birth of a'wom~n,' by reason only 
of the change of the name of that person consequent. upon mar
riage or upon tije c~ange of such a name, to a name other 
than the maiderl" surname -Ç>f -that person. , \ . 
CYPRUS: The c~mmon law of England was applied until recently 
ln the Rep ~ or Cyprus under sec. 29 (1) (c) of the Courts of 
Justice Law 1960. 

, SIERSA LEONE~ JAMAICA. 
. 1 .' 

108. HALSBURY's, The Laws of EngLand~ 3d edn. London 1957 829. 
Thi practice that a married woman'takes her husband's n~me 
is not compelled by law and she may continue to use her 
maiden, married, or anyother name· she ,,,ishes to pe known., 
by: TURNER-SAM~LS, The Law of Marrie~- Wom~n~ London 345. 
$ee: PendalL v. GoLdsmid~ (lfiii77) 2 PD'263i DanceY' v. Dancer~ 
[1948] 2 AlI E R 73--:1:-; Chip'chase v. Chipcha'Se~ [1939] P 391; 
Chipchàse v. Chipch~se~[1'942].Pv~7;·SuL·Livan v. Sullivan, 
(1818) 2 Hag Con 238; Wakefiel.d v. Mac~~7) 1 Hag'Con 
394,. " 
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In Fry J ReynoZds v. Denne llO 
VAISEY J .",said: 

• • 
l am quite weZZ awaY'e that many women, bath maT'T'ied and un-
maT'T'ied J make use of pen-~9.mes and theatT'~-names, and theT'e 
iSJ sa faT' as' l krww, tlOthing ta campeZ a maY'pied woman ta 
use, hep husband-' s SUT'name J so that the wife of Mr. Robinson 
maYJ speaking geneJPClZZy, go by the nanf'e of Mps. Smith if 
she ~hooGes ta do sa. 

2. U.S.A. 
,.,. 

o • 

J \ 

In U.S.A. married women are expected tü assume the 

name of their husband. In" the older cases this was held to be 

a dut y (the maiden name of the wife is absol.uteZy 'lost) Illbut 

eventua]ty the bett~r opinion pre~ailed'which held that there 

is no Iegal requirement for the wife ta assume her husband's 

.namel 

, ( 

This is consistent with tbe common law ru1~ that any 

... p~rson may aSSUIl'e any name he wishes ,and is at least, not in 

open conflict with' the constitu·tional principle of equality. 
, " 

l'n most divorce Statutes provisions are contained empowering 
. . / 

the divorce court to change the name of th~ wife,'or to allow 

her to resume her maiden name, or a name which she bore 

"l09. "and rnarried women form no excep.tion", see STRANGE;R-JONES, 
EVeT'sl.ey's Law of Domestic Relation, London 1951 53. 
See also JOHNSO~, Family Law, London 1958 56. 

110. (1945] 2 All E 

; 1 

" 
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J 

'. f 

before m~r];iagei thus the usage that married women assume 

, d' " 'l' dl ,'. d l12 the1.r husban s ,name 1.5 1.mp 1.e y ~ecogn1.ze . . 

In Louis~ana ~e inf1uènce ~r French p~incip1es 

of 1aw is, still traceab~e~ , 
, ' 

a • 
) 

The older doctrine in UoS.Law 

. . In old.· 'times ',wives "were considered their husband 's 
. 113 '" - ", 

propertx, c:ha~te ts . !',at'he r th an beings " an9 they ha~ to ,.ass.?:-

me r tlieir h~sband~s naJei t~ey had 'to 'be b"rànd~d Zike aattle , . 
, 'b . 114 as the advoèates of wornen's L1. erat1.on say • 

, If ~e .go through son;te of the ·ca~es we meet .indeed , 
, 115 

quite unp1easant situations: In re KayaZoff~ ~ ~u-

. sician wh.o had ' 'reached notoriety ~er hèr maid?n ~n'ame was 
. -

negateq to receive a certificate of natura1ization under this 

. , 
Ill. Chapma'n v. Phoéni:X~ éit.. ,at ~ot~b 66,. '< • . 

~112. A1~ Code 19~8 Tit 34 par'39(lii Alaska Stat 1973, 09.~5.2~0~ 
~·ARS' 1°9'73, 25-32'5: Ark Re'v St 1962, 34-121-6; Cal Civ'Code' Pa~ 

436?; Conn Pub1 Act No' ~3-l7]'; Del C c 13 Par 1536 i. OC Code " 
'1973, Par 16-915; Ga Çode 'Ann" 1969, 3Q-11o; .30-121; Hawaii 

. ,. 

Rev St 1968, 574-5;,. S~A ch 40 -Par .17; Burn 'os Ann ~t 31-1-11. 
5-18; KSA 60-1610i.KRS 403.23'0; Me RB 1965',,'1'9 Par :752; 
Md Ann Code 1973, art 16 par 32; HGLA .ch 208 Par' 23"; Mich 
Stat Ann·tpalf,25 •. 181,; MSA 518 .• 27; MMo' 452.100': NRB,1'27.130: 

G' NHRS 458: 24 ~ NJSA 2A: 34-21; NY °Dom Rel Law" 240"':a: NC' GS 0 

50-12; Ohio RC 3105.16;" Ok1a St tit 12 par 1278; "ORS 107.·lÔ"5; 
23 PS Pa,r '98; RI Gèn Laws 15-5-17; SC cJ~.e 20-],17;' $D CL.1967, 
25-4-47; Vernon 'g Ann Civ St 5931; VS 1 558;" 
Va Çode Ann ~~r 2o-121~ RCW 26.08.150; a Code. Par 48-2-23; " 
WSA 247.20; CZ Code ~it 8 P~~.2Q1. ~' ~_ 

; 
113. BZanc v. 'Blanc, (sup Ct) 47 NYS 694-696 (1897). 

, " " >~ l' 
114. STANNARD, Married wom~n 

115. 9\F Supp 176 (1934) 

v. HU$bands.' nameos"; $an FrFanci~c~,973. 
~ ,r ,,') ~ 1 -. 0 ':---- -------
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name sirice the court hel'd that a woman at rnarriage takes the 

surnarne of her husb,and, and this is her legal narnè and if 

she wish~s.nàturalization, the certificate must be issued in 
o • 

, '. ·116 
the surname of her husband. In Rago v. Lips ky , the fact 

,that a rnarried woman had reac~ed professional and political 

notoriety under her ma±den name has been considered irrelevant 
/ 

in order to her dut Y to oancel her registration in the electo-

raI lists and to be rere9ister~d under the name of her husband. 

117 
~ In AppeaZ of Hanson, Mrs Hanson had subrnitted a request to 

be alfowed to continue working in her legal profession under 

her rnaiden name; in the samfJ request she had 'gi ven assurance 
, 

that she would bear the name of her husband in aIl other cir-

cumstances_ and relations of life. The request was dismissed .. 
, 

The cou'rt said that it r~cognized the common law rule that a 
• 

married wornan could ~ use her rnaiden name for many purposes par

ticularly after ..di~orce, but the court' Considered i tself in-

" 

b 

competent to ~ntervene in the affairs governed 
/ ' 

Board of Law Examiners.' In ''Bacon v. Bosto!,-

ru1es of the 

Ry co'., 118 

a car be10nging to a married woman registered under per maiden 
1 

name, wes considered i1legally registéred 'and recovery by the 

f owner for personal inj uries in a collision wi th an e1ectric 
r 

. 119 
car was precluded. ,...-' 

\ 

116. 63 NE 2d 642 (1945) 

;1.17. 198 A 1'14 (1938) 

118. 152 NE 35 ( 19 26 ) 

l'v 

• 
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Genera11y speaking, except ·in Hawaii .where a married 

woman is ordered by· St;'"apute to assume her -husband'~ name120 , 

whenever the wife is. said to be bound t~ assume her husband's 

name, this rule is supported only by custom12l • 

b. The more correct approach , 

The more liberà1 opinion considers that the use of the 

name of the ~sband by a married woman is let to her discret~on 
5inee there i5' no statutory or other lega1 requirement that she 

must use her husbô:nd' 51 surname. It is common place among 

women who pursue careers after ~rrj.age to use both their 

- 122 
husband' sand their own maiden name Thus the wife i5 enti-

~ 119. 

.@ 
123 

to use her husqand 's name but she has no dut Y of doing 50. 

, >' 

\ 

l 
) 

see also Kor8un v. 'McManu8~ 63 'E 2d 451 ~1945); LOMBARD, 
Massachusetts Practice~ FamiLy Law~ l, 2, 2A, 3, Boston 
1967, par 1076:. Ln the case o'f a void marr±age if the wife 
continues u!fing the 'name of the h'usband and "she rei:lul ts 
ident1.fied wi th that name, the registration t;>f a c,r in 
the name of the husband has tç be considered: valid, 
Freeman v. Bowkins~ 14 SW 364, (1890): a citation of a mar
ried woman in her maiden name is null and void • 

120. Hawaii Rew St 574-1 (19.68). The same ru1e seems to app1y 1-

as a matter of 1aw, in: 
ALABAMA: Forbush v. Wal. Zace~' 341 F Supp 317 (1971) and 
INDIANA: -re Haupt ty, 3~2 NE 2d 857 (1974). 

121. e.g~. in: 
CONNECTICUT: Custer v. Bonadies ~ 318 A 2d 639 (1974) 
MARYLAND: Stuart v. 'Board of Supe'1'visol's, 295 A 2d' 223 (1972) 
,oHIO J Krupa v. Green, 177 NE 2d 616 (1969) 
Sëealso Ark, OAG 74-75, April, 19. 1974; Cal, OAG, March 1~, 

\ 

- - ---_._----------- ------ ' 
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" In California it was held that a married woman may 

be sued in her maider "narne if she' is sufficient1y identified 

by that name 124 . And ln Sousa v. Fl"eitas 125it was said that 

there is nothing in law that;. automatica11y a wife' s narne is 

, 126 
changed unless she hepse1f has consented to the" change • 

\ 

b k • T" 127 h d' . In the Ne ras a case l'e am1.-noq1.-an t e l.s,sentl.ng 

- i28 
opinion of Mr. Justice SEDWICK was that a change of the 

husband' s name does not necessari1y change the narne of the wife 

si!1ce, it was submitte?-, husband and wife rnight have diffe-rent 

surnames. 

121. continued. 
1974; Ga, PAG 74-33, Mar. 15, 1974; Ill; OAG 5-695, Feb. 
13, 1973; Me, OAG, Apr. 12, 1974; Mass, OAG 74/75-5, Sept. 
16, 1974; Mo, OAG, May 1,1974; Nev OAG 311,Mar 15, 1966; 
NC, OAG, Mar.27, 1974; Pa, OAG 62, Dec.20, 1973;SC, OAG 
June 6, 1974; Tex, OAG H-432, Oct 25, 1974; vt, OAG 179, Feb 
4, 1974; Va, OAG, June 6, 1973, aIl affirming tl'iat as a 
matter of usage (or sornetimes by operation of law) a rnar
ried woman changes her name into the narne of her husband. 

122. BISKIND, Boal'dman's New FamiZy Law.with FOl"ms~ New York 
1964, "par 13. 

-
123. GROSS~, The New YOl'k Laù10f Domestia Rel"ations (with FOl'ms! ~ 

Buffalo +947, p~r 49. 

124. Bogart v. Woodl'uff~ 96 Cal 609 (1892) and Emery v. KipP3 
154 Cal 83 (1908). 

125. 89 Cal Rptr 485 (1970). 

126. As for the change of-narne by a married·woman~ithout her 
~usband's consent, see in l'e Camara No 125025, Sup Ct of 
Cal, Ju1y 2, 1971. 

1 

127. 150 NW 824 (1915). 

128. BARN ES and HAMER JJ., concurring in dissent. 

----------- -- --
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o 

In New York a wom~n.- whether ma;ried or 
• 1/ 

not, 1.s" per-'-

, 129 
mi tted to vote under her maiden name if she so pre fers 

There is no statutory or other legal requirement 

for' a woman to assume her husband's surname: she has just the 

right to use it130 • 

, " 131 
In Texas the diatum in F~eeman v. Hawkins : , 

/ 
/ 

On the marriage of Mapy E .Robinson the law oonfe~~~n hep------, 
the surname of hep husbanà, 

132 is in contradiction with "(Vi 7,-ke7"son v. Sohoonmakep , a judgment 

of the same year in' which i t W,ÇlS he1d that: 

A deed made to a married woman by he~ name p~evious to hep 
mapriage~ her ide1'/,tity being, shown~ is valid to oonvey 7,and~ 

and was not fol1owed in RioB v. -The State 133 where it was expli-

cit1y' said that: 

Ther) is nothing in our Statute ~equ1-~'/,n.g o~ oompelling the 
wife to take OP assume the name of her husband. 134 

a 

, 

129. Art.lS par"'412(3} New YOI!'k Election Laws ~ , 
1 

130. GROSSMAN , op.oit.~ 35 (par 49) • 
BtSKIND,'op.oit' 3 par.13 

131. 14 SW 364 (1890) . 

132. 77 Tex 615 (1890) • 

,133. 38 SW 801 (1897) . 

),.34. See also Leake v.j Saunder8~ 126 Tex,69 (1935)./ 
It was fo11owed however in Kidd v. Rasmu8~ 28~ SW 2d 415 
(1955) where the court held tha-t at rnarri\age the wife takes 
the husband' 5 surnarne whoich becomes her legal name .. 

1 

& 
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In Wiscons~n notwithstanding,the ~qual Rights eta-
135 . 

tute of 1921\_" , State authorities in~ist in negating married 

women the ~ig~ to use their maiden name136 • 

- ,1 

In Ohio as ear1y as in the 1941 case Buaher v. 
o 

Brower137it was he1d that since the finding of the court was 
. 

that Mrs. Gertrude A.Bucher did not change her name at the ti-

me of her marriagè to Mr Marsha1~, but that she r1tained her 

name by an agreement wLth her husband, this was good for the 

court: Nowhere in the Statutes is a ~oman so prbhibited. 
>'-

'1 

Buaher w~s affirmed and generalized in Krupansky v. Green 138 

KO~Y J. said: , 1 

• 
The object and purpo8e of'describing a person by a name is 
to identify 8uch person •.. Under the facte of thi8 case, 
B~ânahe Krupan8ky can be identified by no name other than 
that of Blanche KrupanB ky. Bhe has brought this abou t by , 
1) arranging an antenuppia~ written contract to that effeet 
~ith her husband; 2) sarupuZousZy using no other na~e in all 
of her activities; 3) notifying the Boa;t'd of EZeations of 
suoh desire; 4) obtaining a notation on hèr registr"ati:'on 
qard to ,the effeat that she is married and ~iZl retain her 
singZè name by the Board of E~ections; 5) voting in three 
eZeations unde-r Buah na.me. ' 
Thu8 it gppear8 she made the use of her maiden surname after 
marri age agreeabZe to her hU8band, uBed Buah name after mar
riage 'openZy and notoriouB~y~ ~ith no deviation ~hatever, 
and obtained a pubZic doaumentation of the same. By these 
actions" 'Blanche Krupan8ky ha,8 clearZy ~~. her intent 
and purpose to, be iden tified and known' by ~he name OflJlanahe 
Krupa:ns ky and by. no other name-;--139 ' , 

. 
"135. "Women sha11 have the sarne rights and- privileges under the 

law in the exerclse of suffrage, freedom of contract, choice 
of reside~ce .for "vot1.ng purposes, j ury service, hOlding of
fice, holding and convaying property, care and custody of" 
chi~dren, a,nd in all oth~r respects ", Wisconsin Statutes An
noté:\,ted, Par 246.15. 

{ \ • •• 
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" 

, In Maryland i t was held in Stuart V. Board of Super-

. 140 th th' . h '. d v~sors a t erè ~~ no statutory requ~remen~ t
7
at a mÀrr~e 

~oman has to adopt Iher husband's surname: 

Consistent with the aommon Zaw ... we hoZd that a married 
woman's surname does not beaome that of her husband where~ - \ 

as here~ she evidences a c"le\ar intent ~o consistentZy and 
nonfraudu Zen t Zy use he r ,birth given name s ubs(/quen t to her 
marriage ... the mere fact of marriage does not J as a matter 
of law, opera~e ta establish the custom and tradition of th~' 
majority as a rule Jf law binding upon'alZ~ , 

c. The 141 unilateral chan3e of name of the married woman. 

1 
''; 

Sorne Statuteq provide that the change of name of the husband 
1 

affects aiso the name of the wife 142 • Sorne othe:r;s provide that . 

the extension to the wife Q.t... the husband' s change affects her 

1 . f h ,. 'th l' . 143 on _y l S e Jo~ns _ln e app" ~cat~on. 

1 

~ 1 

136. see Governor Knowles' veto t~ ~ bill of 1969 intrèducing 
women 's right to retain their name after' marriage, and 
other references' in STANNARD, op. ci t. ~ 36. See also 
State ex Re. Thqmpsan v. SchooZ Directors, 179 wis 284 

11 (1923). " 
131 .. Sta'te ex re l. Bucher v. B/oowel', 21 90 208 (1941). 

\_~ 
~'h~&-:l (C app.) 177 NE 2d 616, 622 (1961) / 

'.,j , 

139. see a1so SKEEL J: ~n the same case. 

140. 295 A 2d 639 (1972) • 

141. 57 ArnJur 2q i82 i 65 CJS 25; 20 Ya-l~ L .J'. 387, (19"-1911) i 
BERNARD,' Law foT' the famiZy~ 'New Y'Ork 11962, 128; '24 Tu1 
L Rev 49\5, 499 (1950); LOMBARD, op.ait., par 303.,). 1 

CALIF'ORNIA: Weingand v. Lorre, (C App) 41 Cal Rptr&77B (1964), 
TroüJi'fH' v. Trower~ (C App) 66 Cal Rptr 873 (1968); Sousa :1). 

Frei,lta8~ (C App) 89 Ca} Rptr 485 (1970). 1 
" seq. 
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'Ï '/ 
In Pennsylvania a,nd Vermont thJ adhesion of the 
~ , 

other spouse is nec~sary for obtaining the statutory decree 
- 1 _ J 

of a change ,of name
l44

• In sorne other States (Florida, Illinois) .. r 
join intOo--th'e request of t.he other, or tlle re-' one 

include in the âpp1ication the other spouse with 

145 consent • 
, , 

continued. ' 1 

MISSISSIPI: Mapshall v. Mapshall~ 93 So 2d 822 (1957). 
NEW YORK: Queen v. Queen~ (Sup Ct) 1.35 NYS 2d 536 (1954) ~< App. 
of Gpeen~ (Civ ct) 283 NYS 2d 242 (1967) 1 Pe Anonymous~ 

142. 

(Civ Ct) 293 NYS 2d 834 (1968); Appl., of Mida'[,eton~ 1 304 
NYS 2d 145 (1969). " 
OHIO: Piepce v. Brushart et al.~ 92 NE 2d 4 (1950), Krupa 
V-:-Creen~ ci t.' . 
Almost aIl States pave regu1ated the matter of the change 
of names also, by Statutes which do not abrogate the common, 
law unless i t is e'xpressely said. They are on1y al ternati
ve methoQs of change of 'names. See in NEW YORK: Smith v. 

;::::dr::a:::.:::ua:ty 
co". \0 NE 947,950 (1910). 

MÏëÏiIGAN: Stats Ann 27.3178(5\l}: thè husband being the 
"head of the family";' 
VERMONT: VS 15 814. " 

..: 143. MINNESOTA: MSA 259.10. See also: ' " 
NEBRASKA: re Tamino8ian~ 150 NW 824 (19151): The change 
of the husband's na~ does not necessapiLy change the name 
of the wife. ',.', " '. '( 

144. PENNSYLVANIA: 54 PS 2; , 
VERMONT: VS 15 811. The ana1ogous ru1e ,seems to exists 
OREGON: ORS 109.~10. 

,145., FLORIDA: FSA 62.031(5) and 
, ILLINOIS: SHA 96:1. 't 

~ 
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77. 

The unilateral change of narne hy .a married ",woman 
'" 

t b d · 'bl ' V' ,,146 h seems 0 e a ~SS1 e 1n, 1rg1n1a w erea~ it does net seem 

to be allowed in Iowa and Kentucky147. 
') 

, 148 
An interesting case is re Evetts' ~peaZ, where 

i t was held that' "the court ,has the power to change a wife' s 

name against the wishes of ber busband •. Of consider~le importance 

is also the recent case re HauPti~i4~?wh~~e it was hel~hat ~ 
~ 

a married woman may reassume her pre-~arriage name by consistent 

use after marriage. 

Actually it seerns that there is noth~ng in law ~at 

might prevent a married woman from assuming during rnarriage 

under thej ~ommo~ Zaw any name (different from her hus-

band's name) as long as ~~rb are no statutory prohihitions150 • 
1 

If' a rnarried woman wants to change ~a~e aCGording to a statu-

tory provision hy application 1:-0 a court, she should he aware_ 

that generally statutory changes are under the judge's discrè-

tion and that only consistent and exclusive use of a pre-mar-

riage name may he persuasive to the court. 

1 

146. VIRGINIA:,.Code 8-577.'1: " ••• and if app1ipant îs a woman who 
'is or has been married ..... 

147. 
\ 

IOWA: ICA 674.1: " ••• any person who ••• is 
female, • •• may ask for change of name"; 
KENTUCKY: KRS 401. 010: "any persan, who is 
woman •.• ". 

148. (C App) 392 SW.2d 781 (196'5). 

149. 312 NE 2d 857 (1974). 

unrnarried, if a 
and 

not 'a\rnafried 
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, ' , 

d. The situation in Louisiana 

In Louisiana under the civil 1aw a woman,. does not 
. 

lo~e her patronymic name through marriage and her ~ega~ name 

nevêr varies with a change i~ h~~~~t~1 st~t,s151. 
SAMUEL J." f of the Court ~APpea1, sfid in Wi l ty v. 

. "'- 152 " '1\ 

Jefferson p;'arish -,Demoaratia Exeautive Com. that: 

In,Louisiana a married woman retains her- maiden name and 
bears the name of her husband as a matter of austom~ 

. r 

and SANDERS J., of the Supreme Court; affirmed that: 
• ' 0 

.... The aomm0'Yl: l~w fiation of ~erger bet.wee~- husban~ ançl wife" 
from whiah a aha~ge of the~ife's Legal name ar~se~~ has 
neve~ obtained i~ Louisiana. Rather, this State has fol
lowed the aivi l Law d()ctrine. After marriage, the Legal 
name of a :woman continues to be her maiden n~m 01' patronym. 
The surna~e of her husband is used only as a atter of austom 
to indiaate tbe marital status of the wife. 53 

e. G~ven name and 'rnidd!e initial \ 
, . 

• 
11: has been he1d consistent:.1y by U.S. Courts that althougl 

a[~arried wo~an may he expècted 
#> 

, ~ 

~o assume her husband's·sur~· 

\ 

150. A.LABAMA: Code 1...940 13.278; Corner v. t~aak80n, SO'Ala_ ~84, 387; 
HAWAII: Rev St 574-5; 
LOUISIANA: LSA-RS 13: 4751, note OAG 1942-44, P 963: Webber 
v. Webber, (C App) 167 So 2d 519 \(196,4) • 
MASSACFluSSET: GL 210.12; Petition of Mero'Levitz, 70 NE 2 '. 

". ~49 (19461.. _ ~_'_ 

151. Notes to Form N. 208 c., La Code-"civ. Pr9,Ann. 

152. (C ~Pp) \ 156 So 2d 800 ('196;). 

).53. Wi l ty v. tTeffe r8Qon~ (Supr Ct) 15-7 So 2d 71'8 (1963). 
1 See aiso Suaaession of Kne.ipp, 134 So 376 (1931). \ 
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name, as far as the Christ;i.an lÎame is \concerned the correct 

rule should be\that the wife keeps her own. 154 
\ 

There is however authority that a wife is designated' 

not only with the surname of her husband.but also with his 
155 

Ctlristian name or names together with the abbreviation !'Mrs" 
l,: ~.-...=-. ~ ~ J 

The law does not recognize any relevance to the 

midQle in~tial. Nevertheless it has been held in nurnerous 
w • 

decisions that it ~~rable that a married woman 'uses her 
, 

own middle initia~ instead of those of her husband156 . 

1 (1 

Constitutional right to the pre-marriage name 

.\ The equal rights amendment151will necessarily render " ' 

unconstH6itional the rule that a ~fe must assume by oper~tion 
\ 
\ , 

/ 

154. Carlton v. Phelan: 131 So 117 (1930); 
57 ArnJur 2d 2817 65'CJS 5; 35 ALR 417; 

'L'ABAMA:- Roberts p. Grayson, 173 So 38 (1937);, 
" )CALIF RNIA: Emery' v. Kipp, 97·P 17 (1908) 

; LOUIS AFA: Wi l ty v .. Jet:(e rson,A ci t. ~ ~ 
MINNESOTA: Brown v. Reinke, 199 NW 23'5 '(1924); 
NEBRASKA: Kelle v. Crab Orahard Rural Fire Pro~eatio~ Diat., 
83 NW 2d 51 (1957). 

';> 

155. 57 ArnJur 2d 281; 65 CJS 5; 
ALABAMA:, Rgberts v. Gray8çm~ cit. " 
NEBRASKA: Carroll v. State, 73 NW 939 (~898). 

15,6. 57 ~Jur 2d 281;\,65 CJS 5, 6; 35 ALR 417, 418. 
CALIFORNIA: Emery v. Kipp; cit. 

157. Section 1). Equality of rights under the law shall not be 
denied or abridged by the United States or by any state 
on account of sex. 
Sec~ion 2). ~he Coqgress shall have the power to en force 
by appropria~e legislation the provisions of this article. 

u 

seq. 
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of law the name of her'husband at marriage. Çuoting from GOR-

\ 

1 - ' 

By iTPosing a surname bn a marr~e~ woman without rega~d to 
her individuaZ factual situati011' th~ state is arguabZy de

"priving hep of a property rig'ht - heYl name and reputation -
'without d~e process of Zaw. SimilarZy, by oonditibning ~he 

grant of ~enefits Qr iss~ance of Zioenses to'd married woman 
or reregistration in her husband's name, th~ state may be 
'acting in violation of the due process clause, Moreover, 
a statute preventing a married woman~ from determin~ng her 
ow'n name may be viewed as an inf1"1-ngemént of her -coyrstitu
t{onaZ' right of privacy. A t t~e minimum, dl{e proC!es's...\would 
require an opportunity to rebut the statutory presump''tion . 1 
that the woman had~ in fact, assumed her husband's name. \ 

\ 

. / 
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, 

D. THE S.POUSES MAY CHOOSÉ THE NAM'E 'WHICH THEY ~JA~T 

- \'deOlOgiCal prëjudices are normally removed bX ?:~~": " 
ideologies .)AccordinglY the ideological denial <?f equal righ~s 
to the woman could only be. eradicated w'~th an ideological turn-

over, as i t was the case in Soviet Russia arid i ts sa·tellites. 
~ 

Since the rule of the compulsory attribution to the ;" 

wife of her husband 's name was manifestly in contradiction with 

the fundamental Soviet doctrine of equality of rights (Commu

nisrn) , necessaFily it had to be changed. } 

We have no .ohjedtiOns on how the b~tter's6cialist 

solution was achie~ed: what counts is the result. 

Il 
" f}. 

-;: 

, 
1. U.S.S.R. .. 

1 

1 

ENGELS, asked what influence Communist society 

would have had on 'the ~amily answered that it woul~ trqnsform -

the relations between the sexes' intp a purely, private matte'r 

which concerns on1Y thé persons inVOjVed and i~h society 

sÎ1ouJ,d have no occasion "to intervene. It ~could do thls-'~ince ~_ . . , .) 
. it did away with 'private property and educated ch.:i.ldr'~~ 

. 
a conununal basis rémovi~g in -·this way the ,bases of tradi tional' . 

'" \, 

\ . " 
1 

,. 
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82. 

.. 
marriage, i.e. dependence of the woman on the man and of the 

child~en on their parents., The family of the future, should 
, ,-

be considered essentially a" naturalis,tic unit-:rathFr than a 1 

" , 
(SO~lal in~tituiion. Th: individual marriag~ 50 con~ei~d could ,_ 

l)ot be Îl1dissoluble, 5ïnce when love cornes ta ~ end, 'separa- 4-

\. tiep' wouid benéTi t aIl parties· concerl'led .15 9 .. 

Marriage and divorce were amongst the first ;insti tutions 
• 

to bE} regulated by the new re,volutionary Soviet laws. In ""f)ècembeoL" . -, 

~917 divorce,;n cpnsent of the spouses or on re~est of only one 
•• ./' I<e:" 

spouse was· introduced. Shortly late~, civil marriage substituted 
j • 

the religious instittite. 

T~e scarce provisions of these first regulatyons we-
. 

Q re substi tuted in 1918 by the 'Code of làws re1a1üng ta c,i ,-:,i1 re-
.' . " , 

gistration of deaths, births and marriages (OctGbe'r. ~ 7, 1918). 
f' . 
1 

\ \ -- \ 
The new F.ami~y c::ode of the RSFSR spowed a r~dica1 aban-

donement of the ~raditional concepts of marriage and fami1y, 

Farnily' relat:.ionfJ were separated from the relations within a 

marriage: aIl parental relati~nship wa~ considered not any more 

based on marriage but onl~ on birtfi~OThe Code declared th4t 
@ 

159. GEIGER,' The Fami ly in Soviet RU8sia~ Harvard, Mass, 21-23. 
See also SEIFERT, Das sowjet:vussiEiahe Ehe1'eaht~ Diss. '1940 
,40; ,FLORKOWSIÜ, Das sowjetisahe Ehesahe,idungs1'eaht:l Diss. 
G~ttingen 1967 44. ' \ 

ieo. GSpVSKI, Soviet Civil Law~ P1'ivate Rights and their Baakg1'ound 
<:) 
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83. 

. '. 
birth a,Zone tS the basisof,the famiZy and "of course nô diffeÎ'-

ence is admitté'd between birth within or 'out of m~rriéige,.16l ,--
o , . 

~ Code of '1918, in' tr:e attempt to 'rea1ize a complete 

equa1i ~y. of the spouses, restricted 'to a minimum the effects r' 

deriving to ~em by thei~ ~afriag~ relation. ~The 'on1y mandato

ry dispositiod was thJ imposition of a comnton 'marriage narne 
, ~ l '0 1 

which ~àuld be,-ln the free choice of the spouses, either the 
'" - (, 

~usband's narne, or the wife's name, or a name composed from, 

bo'th <;lf them.162 
.,,/ 

l " 
1 

This first Jaw did not,a1low the spouses tQ keep 
l'l' 

• 

each t~eir own antenuptial nam,. Thipqs were' Changed'howeve: 
" 

tsith th'e Code of Laws ~n Marriage, Divorce, Family and Guardian 

ship ,of l November 19, .1926.163 

q 
\ 

160. conttnued. 
'\ 'under the Sovie't R.egimè, Ann Arbor 

tation from BRANDENBURGSKY at 112. 
1948 111,· and the ci-

'161. GS0VSKI,c op. et Zoc. 
USSR, London, 3,48. , 

SCllLESINGER, The FamiZy in 
u ( 

the. , ~it. ~ 

162. DE DOLIVO, L~ m~riage en droft sovietique, pa~is 1936, 88; 
GEIGER, op.C'l,t.~ 56. ' 

JArt.100 Code of 1918: - Marrie~ persons use'a common name 
(the matrimonial surname). On the registration of rnarriage 
they may choose whether t~ey will adopt the h~sband' s or the, 
wife's~,surname or their joint surnames.- \ 
Art.lOl Code of 19l~: - Married persons retain tteir matri
monial surname during rnarri'age and a1so after the 4isso1u
tion of the rnarriage by death or by dec1aration of"'the court 
that pne of the parties is to be presumed dead. " . 
Art.lp2 Code of 1918~ - When< a marriage is di~solved by di
vorce!, the petition for divorce must state by what surpam~ 
the married parties wish to he known hencp.forth. In de-

l ' 

seq. 

~ . 
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Marriage_~,is,_considered more; and more a private m~tter. 

;'-':~e registration t~ hich the law refers has no constitutive 

character, it is 0 Zy the praof of the formaZization of mar-

. 164 r1,age. 

De i eto marriages become frequent. Divorce is sim-

plified: whi st the Law of 1918'prescribed the intervention of 

the Court (Art. 87, 88, 89 and 90), the Code of 1926 reduces 
l, 

/ 
divorce jb ~he registration of the fa~t that eohabitation is 

terminaled 1~5(Art. 18, 19, 20, 21, 22). 

1 
i 

162 . continq.ed. • 
\ ~ fau~t qf agreement between them on this question 1 the di-
1 vorèed Ihusband and wife sha11 bear for the future the name' 

which each of them was respective1y known before 

163 

• r 
marr~a<1e. 

Source$ from SCHLESINGER, op.ait., 35. 
1 . 

Art. 7,Code of 1926: - By registration of a marriage the 
spouse~ may dec1are that it is their d~sire to bear a com
mon naine', which may be either the wife's or the ,husband's 
name, hub they may a1so dec1are that each prefers to main
tainMthe own name. 
The ma~datory" forrnu1a;tion of Art.IDD of the Code of 1918 
( ••• th~ spouses use a cornmon narne .•• ) has been abo1ished 

l?y thel. Code ?f 1926 (:' •• the sp'ouses ••• may dec1are ••• if i t 
~s th:l~r des~re ••. )'. ,JI> 

For t~e source anq other references see SOLOWEITSCHIK, Vas 
Ehereqht SowjetTU{lsZands unB seine steZZung im interna
tiona~~n PriVqJ~Befft~ Leipzig 1931 54; SEIFERT, op. ait. , 
41, refers to '~e particu1ar ru1el? in the Codes of Laws on 

'Marri~ge and ,Fa,ritily in BéZSSR (Art. 18), AzeSSR (Art. 20, 
wherefthe use 9f a double name is admitted), UkrSSR (Art. 
12) , gere th~ use of the double nqme by one spouse- on1y 
is ad : tted, :if th~ other spouse gives his or l'1er' consent. , 
~ccor 1ng to,: DE DQLIVO, op. et Zoa. ait. ~ the D 

possi i1ity/of use of a doub;J.e name exists a1so in GeoSSR. 
For trie RS~SR the possibilit~ of using the double name 
was ~'olis,hed by an amendment of October 16, 1924, see SOLO
WEITS HIK,t op.e.t Zoc. ait. 

~"'!\ ;\ 
See Iso l' THE CODE OF LAWS ON MARRI AGE , FAMILY AND -GUARDI AN 

/ 1 
/ 

1 
seq. 

/ 
",v / 
l-Z .!.. ~ :/ 

-----'-j'-----;7r-~ ---------------------

l ~ 1 



r---:lr---__ ---,r-;.,~---- ~ --- ~--- -- - -- , 

, 
1 
} 
! 
1 

1 
1 
ib \ t 

1 
; 

.. 

( 

i_ ... , 

85. 

As far as the spouses' name is concerned we may 

suppose'that,given the liberal character of the provisions and 

the ample possibility of choice, the spouses were entitled 

to act according to the provisions of Art. 7 and 21. 

~ 

In 1936, a radical change in thêpolicy 

pf family took place. 166 

Marriage and F~mily are not any more considered a 

private matter from which society and public administration 

are excluded. Now the State affirms its faculty to model and 

rule family and matrimonial life and a new principle is expressed 

by the following concept: there is no need anymore to'exclude 

parents from the education of t~ir children, since parents 

,_ ... ~ have now };eached a high political and cultural level. Family 

is now the cell t)f communist-'education for the new generation 

'. and marriage is the very basls of the family.167 

With the reform of July 8, 1944 the registration of 

marriage becomes an essential _c.ondi tion fo~ ';the realization of 

163 • 

164 

165 

continued.\ 
SHIP of th~ Russia~ Socialist F~dera~èd Soviet Republic r 
London 1936 7: The joining of t~o eurnamee of persone re
gi8tering the marriage into a hyphenated one for both of 
them is not permitted. (Par 47 of the instruction issued 
by the people's Commissariat for Home Affairs and the Cen
tral Sfatistical Administration [TSS'Y] 1927 N. 468). 

SCHLESINGER, op.ait .. ~ 35071 GSOVSKI, op.ait.~ 113. 

GSOVSKI, op.ait.~ 1~2. 

J , 

/ MI 
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its 1ega1 effects, inequ~lity betweeq 1egitimate 
J 

and i1legi-

timate children is introduced, divorce can be granted only 

by court~ with a procedure manifest1y intended to discourage 

the spouses desiring to obt~in it~68 

The ru1e on the name (Art. '7) remained the same. As 

for divorce, the Edict of April 16, 1945 of Jthe RSFSR provides 
/ 

that the court when granting a decree of d~vorce, sha11 re-

store to each spouse the prematrimonial name, if so,. requested. 

Further modifications have be~ introduced recent1y 

after the confirmation of the fundamenta1 ru1es for the 1e-

gis1ative ,activity of the Repub1ics of the Union on June 27, 

169 
1968. 

.., 

166. BILINSKY, Das sowjetische Ehereaht~ Studien des Instituts 
fftr Ostrecht, München 1961, band 13 p.58. 

167. FLORKOWSKI, op.cit.~ 49. 

" ( 

16\8 . 
1 

SCHLESINGER, op':' ci t . ~ 297. 

GREGNANIN, Il matrimonio de lla Repubb liaa 'Soaia 'lista Fede
rativa Sovietiaa ,Russ a neZZa fiZosofia e neZ dirittQ~ Mi-
1ano ,1956 71 et seq.; FLORKOWSKI, op.,ait.~ 52; GSOVSKI, 
op.ait.~ 122. 
In particu1ar: DAVID/HAZARD, Le droit soviétique~ tome II 
Paris 1954 318 seq.; HAZARDjWEISBERG, Cases and readings, 
on Soviet ~aw, Columbia University, New York 1950 377 • 

. 
169. PRAVDA N .180, June 28, 1968; BERGMAN/F'ERID/GEI"LKE, op. ait. , 

38 seq. '\ -
In the years 1969-1970 the Repub1ics of the Union conformed 
their Fami1y Codes: ArmSSR with Law of'Ju1y 18, 1969, in 
force from January l, 1970; AzeSSR wi'th Law of June 13, 
1969 in force from November l, 1969; EstSSR with Law of 
Ju1y 31, 1969 in force from Janmiry 1, 1970; GeoSSR with' 
Law of June 18, 1970 in force fron October 1, 1970; Ka?SSR 
with Law of August 6, 1969, in force from January l, 1970; 

seq. 

. t; 
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Article Il of the Fun~~menta1 Di1positions of June 

6, 1968 prescribes that at celebration of marriage the spouses 

may choose according to their des ire the name of one of them 

as common fami1y n?me, or they may keep their ante-nuptial name~70 

It is 1eft free to the Repub1ics of the Union to ru1e that 
, 

the spouses have a right to use a double na~~lThé spouses 

are obliged to dec~are their choice. 

The change of name of one of the spouses during mar-

riage does not entail the change of the name of the other spou-
172 " 

se. 

169. 

170 • 

171 • 

172 • 

continued. 
KirSSR with Law of DeceffiQer 26, 1969 _in force from Jû1y l, 
1970; Le~t$SR with Law of April 18, 1969 in forc~ tram 
October If 1~69; LitSSR with Law of Ju1y 16, 1969 in force 
from January 1, 1970; MoZSSR with Law of December 26, 1969, 
in force fram April 4, 1970; RSESR with Law of Ju1y 30, 1969 
in forc~ from November l, 1969; TadSSR with Law of June 19, 
1969 in force fram January 1~ 1970; TurSSR with Law of De
cember 25, 1969 in force frotll May 1, 1970; U~rSSR with Law 
of June 20, 1969 in forcé from January l, 1970; U,~SSR with 
Law of June -6, 1969 in force from October l, 1970. 
Sources: GEILKE, op. ait., 16. ' 

1 
/ 

See e.g. MARRIAGE AND FAMILY CODES OF: RSFSR, Art. 18; , 
BeZSSR, Art. 19.1i" EST:sS-l4-Atl-. 17; KazSSR, Art. 17; Le;;t,SSR, 
Art: 18.1; LitS~R, Art:. 18; UkrSSR~ Art. 19.1; UzbSSR, Art.22. 

The double name is admitted e.g. in the MARRIAGE AND FAMILY 
CODES of: BeZSSR, Art. 19.21 UkrSSR, Art. 19.1.2, ~ith the 
limitation however that the double name be composed of not 
,more t~an two elements. Se~ GEILKE, op.ait., 35. 

DE DOLIVO, op.ai,!?"., 88; GEILI<E, op~ait., 35, _a1so note N~4; 
BILINSKY, op. ait., 53; ROMASHKIN,FundamentaZs ~f Soviet Law, 
Moscow 373; SOLOWEITSCHIK,op.ait., 54; CpDE OF LA~S ON MAR
RIAGE, FAMILY AND GUARDIANSHIP, op. 0-'; t. '1 \7 note a.

l
, refe .... " 

rence to Par 17 of the instruction issu~d by the Peop1e's· 
" d Commissariat for Home Affairs, 1928 N. 180. 

1 'i. -:--. -~ - - -"------'"--___________ ~ 
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Family, as we have seen, has ~become a vital factor 

in the,1 developrnent and the consolidation of socialist society. 

Thus, whe~ the eastern European ~ountries were attracted in 

the communist orbit, they had to change their family laws, 

and as a consequence, the provisions on the name . .sorne countries 

applied the Soviet doctrine very l~berally (Yugoslavia even 

in a more advanced way); oth~rs (such as Hungary or Poland) with 

sorne re 1 uc~anc~ . 

As name is concerned the situation is as 

follE:lws: 

In Albania,~Soviet rules apply. Double narnes 

in whatever arder are adrnitted. Children receive the narne of 

the father. In case of divorceleach spous~ returns
o 

t~ his 

pre-marriage name, un1ess spec1al authorization is obtained 

'----- "'=-rn by the d~ vorce co~rt .1 ---------____________ 
--------------

~ Bulgaria the spouses dec1are to the Registrar 

, of mar~iages what name they want ta bear (keep the~r own, as

sume or add the. other spouse's name) 174. "OWn name" means the 

name of origin, not the pre-marriage. narne. 1715 
1 

• 1 

è 

e173. Code of Family' of the People 's Rep. of Alba"nia, L 4020 of 
. 123.6.196~, Drejtêsia ~a~ullore 19&5~ N.4 ~.49, Art.43-56. 

The prev10us law prov1ded that children assume the common 
) 

1 

-. - -------- -------------........ ----......-: - --- . , 
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In Rurnania176besides tfie general rul~ there are 

special provisions allowing the unilateral changé of a spouse's 
-

name (adhesion of the other spouse is nece5sary if he bears 

, ) 177 , 
the common fam~ly name • Chl;-ldren may receive the name of 

one of their parents (or the double name) as agreed by the 

178 
spouses. 

,', ., '. 179 A better,solut10n 15 ach1eved 1n Yugos~av1a, whe-

Te the spouses are free to keep their own name, or to assume 

the other spouse's na~e o~ to use both names in whatever order and 
• ! 

. to keep the name so acquired after divorce if they want; and 

the children receive thd name of one of their parents or of 
180 

both of them, or another name. 

The c~tizen has indeed a right to, change' his name . 
and there are only few grounds on which the change~il1 not 

173. continued. 'o. 

name of their Ipar~nts unless a dif~erent agreement has b~en 
taken: L Marr N.60.~t pf ~8 ~ 1948,.Art.6. ~ 

'174'. _CQde of Fam. of the p~'ople's Rep. 'of.Bu1ga~15, 
1968, DV ~3, p.1 Art. ?'-, -... --o--~ 

175. Art.6, Law on Persons and Family 23 Ju1y 1949 D A 9 8 1949 
N.182 'and amendments. 

176. Art. 27 and 28 Law of Fami~y N.4 of 29 12 1953 amended Decr. 
8 10 +966, Buletinu1 Of. RSR N-.64 of 8 10 1966 Îl. 458. 

177. 

178. 

1 

not applicable to foreigners. Art. 8 Decr. N.975 23 10 1968 
in ~uletinu1 Oficia1 RSR'N.136 of ~9 10 1968 Art.14. 

" . l ' 
Law of Fami1y, Art.62. . 

179. Art.6 -Law on the names of persons of 8-.2.1965 in Sl.uzbeni 
'list 2861965 N.28-:I:? 1157. See also SR of-C'roatia", Law on 
the naine Art.6 in Na,:todne Novine 28 12 1973 p 737 N.511~ SR 
Bosnia and H~rzegovina, Law on the Names, Art.6, Gazette of 
Laws 20 12 1971, XXVII N. 35/71. .. 

of 

------------------------------------------------------~--.... ~ 
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181 
be granted. ,1 

In Czechoslovakia the spouses rnjy choose between 

keeping 
r "<. • tl \ 182" 

their name or assuming the name'of one of thern. 

The name is not 10st in case of divorce, un1~ss so desired and 

declared within a month from the aivo:rce de:;ee.1,~3If the 

spouses ke~p their name they are expected to de clare whose 
-184 

narne will be gi ven t'o their children. .[ 
In Hungary the wife rnay'either use the surnarne of 

her husband {together wi~h some expli~atory word about .her 
. 

~tatus of married woman) - ta which she is a1ways a110wed 

to adç1 her own n'a me - or keep her own name. Iri this case 

she must 0 declare to the officèr of ,civil status befôr~ the 
185 

mar~iage mony. No changes o~ the sOo estab1ish~d names are 
1 

possible un sS 1eave of the cOmPetent administrative authority 
, l ' . 

. is obtained.186 The chi1dren's name rnight be the fath~r's or 
187 

the mother's,surname. 

/' .' 1 
180. Art. 3 Law on the narnes of persons cit. 

1 

181. 'Art. 8 fo11. Law on'na*es of pers ons cit. 

182. Law of Farni1y ·4 Dec. 196·3 N.94 Sb1.rka Z~kon~, Dec.13, 1963 l 
Par ,8 (1) • ~ 

/183. Par. 29 Law of Farn ci t. 

184. P'ar ,\ 8.( 2) Law .~f Fam. cit • 
• 'f 

185. Par .• 26(1) Law N.1V/1952. 
l' 

186. Par. 26(4). Law N.lV/1952, Par. §(1), :7(1) Ministr-. ]j)isp~ 
2/ 955/lV.t3/BM ta or~er in Coun.cil N.1~/1955/II.20/MT. 1 

.. 

ci 

, ) 
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In poland the wife rnay 
') ;' 

clares at the marriage ceremony. 

91. 
, , . 

keep ,her name if she SOli de
She mayl add the hus?and's 

name. She rnay ~so as~urne only ~he name of her husband. But 

if[ she' does not make an explici,t ~eclaration, she assumes 
o 

autorn?ltically the name ,.-{)_f he'r husband. If the wife adds the ' 1 

husband 1 s to her narne, the narne,.so composed shall. not have 

more titan two elernents. If the- wife and/or the hpsband bore 

already before marriage a name qomposed or :nore elements H: 

is in the \'life"s choice to decide with what elements' she will 

form her new , name .188;he children re~eiYe the name of 
1 

the fa~er but i~~ rnother keeps her,own'name (or if she 

has choosen to add to her name the surname of the husband) 

the spouses rnay agree that the children should bear the name 
189 - , 

of \hEt _ rother., The, change of the farnily name ""of a marriC'd 

person can only take place with 'the ladh'esi'on of t~e other 

spouse, and is ext~ndeç to h.im. Jh special circuipst~ces how

ever à change may be granted without,àg~eement of the other 

190 spouse. , 
------

187. Par 9' Decret N.23j1952 implernehting the" Law N~lV/1952 
(Csjt, = Cialadjogi tôrvény Leur 1 Par 42 (1)', (2) Csjt • 
• 

188. Art'. 25 (1)', (2) OzU 5 3 196'4 N. 9, Pos 308 (new form.1'9 12 75) • 
o 

ê. 

,189. Art. 88(1) OzU 5 3 1964 cit. 
~ c If ~ " 

190. Art. 4(1), (2) Law of Nov. 15,195,6, DzU 3011,1956 N.56 
Pos 254 (.Amend: Law 13 11 1963, OzU N. 50 -Pos 28.1). 

/ 
---~ 
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lhadequate is the approach of the Democratie Rep. 

o.f Germanx. According to Par. 7 FGE the spouses must bear a ~ . 
cornrnQn fami1y name. This may be the name of the man or of 

i 
the woman according to their choice Which must be made at 

the time of marriage. The ch.oice is irrevocab1e !-1
91 
i 

The name which the 'spouses' may choose as'their com-

mon marri age name ought not to be their name af origin!9~ivorced 

k . th' t 1. • 1 . f h' . h 193 spouses may eep el.r ma rll.monl.a name 1. t ey sC Wl.S. < 

The project of the FGB (FamiZi~ngesetzbuah) provided 

more reasonably that the spouses could use a common family name 

or keep,their own, choosing in the latter case the-name which 

t~ey wanted to giv~.to theïr children!-94 

• \ 1 

',191. Par 7 FGB 1965: 1.) Die Ehegatten führen einen gemeinsamen 
Familiennamen. Sie k~nnen den Namen des Mannes oder den , ~ 
der Frau wID11en. Die Kinder èrhalten den gemeinsamen 
Familiennamen. 2.) Die Entscheidung der Ehegatten über ihren 
Familiennamen ist bei der Eheschliessung zu erklâren und 
in das Ehebuch einzutragen. Di~Erk1ârung ist Unwiderruflich. 
See a1so BRlNTZ lNŒR, Dq.s Namensrecht der BBZ" StAZ 1967 
229, 257; BENJAM lN, Das Fami Zien~e8etzbuch - Grundgese tz 

·der Fami Zie, NJ 1966 1 (at 4); HAUSCH JLD/SCHM IDT, Die 13edeut
·ung des EinfUhr~ngsgeset~es zum Fami~i~ngesetzbuch" N~ 1968 
12; GRANZOW, Da~ neue FamiZiengesetzbuah der DDR" FamRZ 
1966 ,217; ROHDE~ Vie F~miZiêngemeinsahaft in ae~ so~iali- 0 

.stisc·hen Gese Z.Zsahaft" NJ 19~.5 23S. 

192. GRANZOW, "Der Entwurf des Familiengesetzbuéhes der 'DDR' 
vom ApriZ 199,5" FarnRZ 1965 465. . 

193. Par. 28 FGB. 

194. Entwurf elnes Familiengesetzbuches der: Deutschen Demokra
tischen Republik, Par.10: Namen - r} Die Ehegâtten kônnen 

.. 
\ seg. 

b " l " 
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t 

A polI showed however that t~s so~ution was not 

. d f ab1 .'. f '1:) '. 195 b Crns~dere avor ~ by the maJor~ty 0 t/ e popu1at~on.. 0-

vious1y in Eastern Germ~~y the n~ceFsary socio1ogical work ~as 

not been done adequately ~efore questioning the population. 

Unbelievable enough, in the officiql Law Jou;~a~ of the Mi-

nistry of Justice, we 'read' conunents like tais: as far as the 
1 

- 1 

name is concerned we should accept sorne inconsistency and 
196 

keep as common name of the fami1y the, name of the man. 

* 

194. continued. 
entweder einen ge~einsame~ Familiennamen führen oder.ihre 

'_ l?isherigen Fami1iennamen behal ten. AIs gemeinsamer Fami.-
/ Ir ~enname ~ann dex Name des Mannes oder der Name der Frau • 

" gewâh1 t w~rden. 2~) Wollen beide Ehegatten ihten bisherigen 
• Fami1iennamen behàlten, 50 haben sie bei der Eheschliessun~ 

eine Entscheidung darftber zu treffen, .ob die semeinschaftli\ 
chen. Kinder den Nam~n des Mann[s oder den Namen tragen •. 
3.) Bie Entscheidungen nach Aqsatz ~ sind bei~ der El)eschlie~ 
sung zu erk1âren und in das Fami1ienbuch einzutragen. Sie 
sind unwiderruflich. 
BENJAM JN, Einige Bemerkungen üm\\\ En twurf eines Fami Zien-

\' ge'setzbuahes" NJ 1954, 349. Il 

195. BENJAMlN, Das Familiengese uch -\Gpundgesetz dl; F~~ilie" 
NJ 1966 li JANSEN, Zu nt1JJurf des Fami Zienfles.etabu'tJhes der 
DDR" Staat und Recht, 1965 866i.ROTH, Wirkungen der Verf~ss
ung dep Deutschen Demokpatischen RepubZik auf das FamiZien-
recht" NJ 1949 245. / 1 

196. 'NJ 1949 244. ' 
.j 
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, E. CONFLICTS OF LAW 

~ 
o 1 . 

, / 'Conflicts in matters of names Js a \ field in which. 

the -difference between civil and corntnon law domes _ in cle'ar ' 

evidence. In civil law systems the nature of the "right" to 
~ ( 

a name is classified as a right of prop~ty~ or as a rig~t. 

, 

, . 

of the perso~ality or as an incident attached to the fa- ~ 

mily ( for ,~arried women', s narnes: mari tal) s ta tus, or as a dut Y 
'\ 

of public law as opposed to a right.,Accordingly thé law applicable 
. , 

in'private international law might be either the Lex situ8 
\ 

which would be quite /strange with, reference io 'the property 

"name" • or the personal law of the beare;' oi the name.' or ~ ;, 

~he Lex fo~i. In commort law jurisdictions conflict~ problerns ~n ~ 

matters of names do not seem ta have occupied the cpurts :~there 

is no interest and no protection for a name. Actually,in sorne 
\ " . 

early decisions thb e~pression "property in' a name" may b'e 
197 r" •• 

fOund ; however, it 'is submitted, this happened per ~ncur~am 
" , ' 

since it is weIl testablished in English -and American \~~ 

that nOboây can prevent the bona fide assumption af.hi~ na~e .. 
17 

by anybodYoe}se. 

\ j'" U> 

\ 

/. Nobody . wen t so far 'as ta classify the righ,t on a name, 
< 

~ in co:qilicts of laws, as a property: this theory was ."just good o 

/ 

, , 

, , 

, 
{ 
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;h 

for'domestic compliance. to pr6ud b~arerl of proûd names • 

. J. !I ' 
, There are however .d.l,ffic\ulties in matters of clas-

(sifi~ation of the~uré of, ,the right to a name and, with 

particu}àr ~efere~~c te the married\an3~ivo~ced ~oman's 
. ------

• name, in the definition of the- expression "pe,rso~al law". 
7'l 

'"11' ",/ • 

1 At lèast in civil. law countries. 
" a 

" 1. . .. 

~ > 

" 

. \ ) , 
In France as early as in ~9l0 PERR:fAU198 taught that, 

\ . 

_p the classrfication of the name aS an institute relating to the 
·6 1 

l' po lioe oivile had "to yield to the prevailing nature of, the 
. . , . -

(
ame. as a r~ght of the personality. In his own,words: 

ZOe nom faisant oorps ave.c la personne.,. i Z sera nécessai
""v> rernent régi pa1' le statut person.nel de l 'inté1'essé,' c'est

a-.d:re, d' apr1 l'opinion dominante, par sa loi ~~tfonale. 

\ 
\ 

T)1is is still the opinion ot aut}1ors, and courts in 
, ~ , .- - .. 

France (qualify:ing the words "nati1~9-1' la~" '~ith, "or la,W""'O'f 

0. 'd .~, 1\ Ib9 o 

concept l..St, generall.ze as us u? ). r the domicile" whe1 the 

. ) 
.~ . 

'197. Edison. v. Edison Polyform & Mfg Cg, 61 A 392 (1907). 

~98. PERREAU, Du droit des étrangè1's ?n France Bur leur nom 
et leur titre nobiliaire, Clunet,1910 1027 

199. inte1'natiopaZ privl, 

6th ed;, \ 

See c~ses cited by DAYANT, Le nom en droit 
J-Cl dr int,r particularly No 4. " 
BA.T lFFOL/LAGARDE, Droit, International Pz>ivl~ 
II Paris 1976, N 404. ' ' 

1 __ , _ ._, -.-........... -------~------~+---__:_-_:__->.--__:_-------;-~0' -,.,""'---. --i-/ -... ~~, ~~: 
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As far as the married,woman~ use of the husband's 
1 \ , 

name is -con-cerned (in case of different nationali ty of the 

spouses) Frenclî~-authors ar;e of ~pinion that the "personal 

law" is'not the w~,fe's personallaw, Le. her national law 

or--the law,'----of her domicile, since the' ~ife 's "~arriage Il name\ 
,;. 

is closefy linked <>'with and dependant on the m~rr'iage, and it 
, 

is thus unconceivable to cO,nsider it apart from that institu, 
f ... ~ ..... 

tion~ 

. 
, -

lis ta show the mrrried status o~ a wornan, whereas(] it never be-

cornes a rneans of identificAtion, i.e. a right of'the perso-

Essen·tially.,~t is said, the"rnarrfage" narned's role 

'. J 

"\'", 1na.li ty of the wrfe. 
~-,.' 

As we have seen already,in France a 'mar~ied woman 

/ 

o 

/ is deerneèk to keep in law her maiden name. The use by ner of, 

1 _ , 
• 

" .. 

• \ 1 

\j 
200. DAYANT, op.~itq N. Il; PONSARD, Droit transitoire et 

nom des personnes~ Melanges en l'honneur de P.Ro~ier, .I 
1961 385, at 408: chaoun des ~poux, et sp~eiale~ent la fem
me, n'a s~r le nom de l'autre qu'un droit d'usage ee conse~ 
ve son propre nom patronymique; ôn comprend donc que ce droit 
~'usage'soit surtout analysé comme ûn effet du mariâge et 
que, sur le plan du drQit international pri.vé comme sur ce
lui àu droit transitoire, il suive toutes les variations de 
la ,loi app "Licab"Le aux effe'ts du mariage . 

seq. 

--~--; 
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-,be gQverned in conflict cases (when the spouses have different' 

nationalities, or when they have their domicile in· different 
i\ - , 

jurisdictions) by the husband's personal law, the wife's perso~ 
.. Q • .. 

nal law, or the law of the place ~her~ marriage was celebrated 

or possibly, in'cases of disagreement upon the wife's name 
, 6 

c 201 
after di/orce, where divorce has been granted - . 1 

'1 

, , 
, 

'. -

2. 

\\, 

\ ' '. 

\ 
'Fede~al Republiç of Germany 

German Private Jnternational Law contains no specifie 

conflicts rule on the wife's name. 

~or a long time the general judici~l"opinion'was' that 

~he pr~per conflicts rule was Art. ~4 EGBGB which regulates the 

200. qmtinued. " 
PLAN IDL/RIPERT/SAVATlERt op. cit., N.96 bis; LOUrS"'LU~AS, -
QuaZification et répartition, 46 Rev crit 166 (1957); 
M1)LAURlE, Rép Dalloz de dr int, v. ~om-Prémon-Nobles e,N.14. , 

,.)01.: MALAURm, OP.Citi, N.16; :'''. , 
BF;LGIUM: See GRAUL!CH, Principes de droi t international. 
privé~ ConfZit de lois, Conflit de juridicti'ons J Paris 1961, 
N.89 A: Le nom, mode de désignation des eersonnes ("leur 
étiquette léga le").J fai t évidemme.n t partie du statut\ per
sonneZ. Le point de savoir si -la femme divorc§e pejAt con
tinuer à porter le nom de son·ex-conjoint.J'" doit être 

, . ,-

tranchée par applieation de la Z~i nationale. ~ 

.. ' 
" , 

, -j"'~'" • 
' ... 

, 

r ,oo . , 
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1 

J 
t 

A 

ft ., . 

--~----------------~----~~~~------~--~'--------~---~,~~~----------------~~~ • 



......-_-......... _--...... ....--~-~- - - ~ -~-- -

( 
, 

( 

( 
t , 
! 
i 

f 
;. ,,_ 

98. 

'~ 
, "-

ef~ects of marriage. This interpretation, it was said, was 

\ 
j ustified by t1'i1e argument that according to Par. 1355 BGB 

the wife acquired the husband' s name as an automatic effect 

of the marri age ceremony. 

Neverthe1ess it has never been c1ear whether in 

\case of different persona1 statutes ofo the spouses the 1aw 

of the' effects of marri age was, as far as the wife's name 

202 was concerned, the husband 's persona1 1aw , or whether a cu-

mu1ati ve connnection had te be app1ied. 203 

204 
WENGLER opposed' strong1y these th·- ories: according 

to this tlistinguished wri ter, the persona1 1aw (lex pat-riae) 

202. OLG Hamm, 20 8 1910, FamRZ 1970 658. .. 
See other cases in STQRM, Der Name der Ehefrau aus koZZi
sions!'echtZiche!' Sicht, Zum BeschZuss des BGH vom 12.5. 
1971, FamRZ 1973 394; at 3'95 note 19; OOLLE, Vie pel's8rt-
Zi chen Re chtsb~~h ungen z1lJischen Ehegatten im deutschen 
IPR, Rabe1sZ 16 (1951) 360; WOLFF, Vas internationale Pri
vatrec~ lJeutsch Zands, 3rd ed. 1954 198; RAAPE, In terna
tionaZes Privatrecht, 5th ed. 1961 326; ERMAN/MARQUORDT, 
BGB II,< 4th ed. 1967 -~rt. 14 Arum 4c; PALANDTjLAUTERBACR, 
op. cit . ., 30th ed. 1971 Art. 14. 

, ~ 

203. OLG Düsseldorf 9 8 1967, FamRZ 1967 626. O~her cases in 

204. 

STURM, op. cit." 396 note 20. .... 

Ann. to .RG 15 10 1 9 62, NJW 1'963 593; Ann. to BGR 12 7 1965, 
JZ 1966 179; Gutachten zum internationa1en und aus11ln-, 
dtSchen Fami1ien- und Erb~echt I, BerJ.in 1971 137; Note 
de jurisprudence in C1unet 45 (1956) 90 (at 97); -Ann. to 
LG Frank,furt Il 6 1963, NJW -1963 2230; Ann. to BGH 12 5 1971 
NJW 1972 1Ô02. 
See. also the very straightforward -opinion of SIMlT lB, ZUX' 

Namen8fUhrung der verheirateten Frau im internationaZen 
Ehe!'eah t., StAZ 1971, 33 (at 34); very hesi'tant and somehow 
inconsistent: GAMlLLSCHEG, Der N'amenserwel'b beio der Ehe
schZiessung, in Gedenkschrift Franz Gschnitzer, 1969 1111 
(at 192). . 0 

, " 
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1 
of the wife shou1d govern all effects of marriage and divorce 

on the name 205 . 

tVhen eventually the Federal Court (BGH)" overruJ..eq in 

1971206 i ts previous doctrine, i t was actually WENGLER 1 s vic-

tory. 

The BGH, without having knowledge of the recent judgment 
\~ . ~ 

. h' h th .. 1 20 7h Id h - . t f l.n w l.C e Conatl. tutl.ona Court etat no pOl.n 0 con-

tact could be taken into consideration if it was not conform 
Q 

to the Federal Constitution, said that in aIl cas.es in which 

one of the spouses was a German national, the wife had a right 

of choiee, as far as her "marriag,e" name was concerned, between 

her personal law (Heimat'l'eaht) and the law of the habituaI re-' 

sidence (g.eùJlJh n liche 1" Aufenthal t) . 

The BGH classified the wife' ~ name as a right of the 

personali ty as weIl as a right depending upon the effects of 

,; :.::: ~rriage, qualifying however that the personal "statut~ of the 
~(C 

wife deserved higher rank, sinee in no circumstance a persan 

T 

Î 205. WENGLER qualified at sorne time his opinion wi th a compro
\ mise: Ann. to I;G Frankfurt Il 6 1963, NJW 1963 2230; Ann. 

to B_GR 12 5 1971, NJW 1972 1002. He said that as long as 
Par 1355 BGB remained in force German wiyes sbould be in 
aIl events allowed to bear the name of their foreign 
~usbands • 

-

( 

• 

2'06. BGH 12 5 1971, BGHZ 56 193: FarnRZ 19111 426: NJW 1971 1516; 
RabelsZ 35 (1971) 741; StAZ 1971 21~~1 WM 1971 1207. 

207. BVerfG 4 5 1971, FarnRZ 1971 413. 
. \ 

/ 

/ 
/ 
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should be compelled to bear, against his will, a name which 

contradicts his personal law. The Court explicitly observed 

th~t from the point of view of the ~quali ty "of righ ts there 

were weIl founded reactions against the .attribution of the 

husband's name,also in consideration of the conclusl..ve find-
-

~" ing that the man' s personal statute appeared ta the Co~rt iX;-

<:capable of taking in due account the name '~/.Jand its bearer's) 

rela tian ta i ts social environment. / 

The principle laid. down by the BGH ~as generalized 
6 

b by the OLG Hamburg208which. held that .the same rule app-lied 

when both spouses wère forei.gners of different nationality209 

~-. England and U .. S.A. 

lh Conunon Law the narne oi a person is not c~aracteï 

rized as a question of statue, although i.t seems that in BOme 

cases this has been affirmed210 . \ r 
... 

208 •. OLG Hamburg 26 6 1972, FarnRZ 1972 505. 
, . 

\ , 
\ 
\ 

\ 

209. The most recent comprehensive éssay on the wife' s name in 
conflicts of 1aws is the cited .artic;te. of STURM, FainkZ 1973 394.,' 

210. Kranz v. 'Kra~z, 7 NYS 2d 830 (1938);' Baumann v. ~aum~nn, 
165 N~ 819 (I_9~9) (O'BRIAN J. and cRAN.EJ. -dissenting) ; 
Go"Ld v. Go"Ld, 287 NYS 217 (1936); Nive!' v.· Niver, 111 NYS 
2d.1889 (1951). 

/ ----------;;-------;---- -", 
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. ' 
However under statute law it is quite çonceivable 

that the ~r:r::ied woman' s name might be considered as a.n effeot 
l , 

of marr' age. Accordingly situations similar to thase,arising 

in Fr ce and in Germany 'Could occu~ in canflict cases. Gene':" 

raIl spf8:iking however and in t,e absence of express contrary 

provisions, the wife can al~ays obtain in common law what 

statu-

tory 

cannat obtain under statute, . i. e. to keep her maiden. narne 'Or 
ù ~ 

to assume her husband' s name during marriage or after divorce. 
• "11 

Apparently these problems have not yet occupied ex professa 

. 211 
the Courts • 

. It is submitted however 'that should the issue arise, 

the coulf1;§..;would presumably characberize the nare of a ,marFied 

woman,in c~rnmon law, as a matter of her pe,rsona2-. statute, 

under statute law poss..ib1y as a matter related :t0 the affects 

'of marriagi. ~n either case t~e 'law of t~e ~ domi-

she 

cile shouid govern ,at 1east in Enqland accordin~ to the provisions 

that a married woman may have,p. domicile apart from 
212 y 

~t o~ her 
husband. 

-------
211. see e. g. for a marginâl issue (narne in which"~ sue) Sousa 

v. Freitas ait. 

2H. 

, . 

• 
Domici le and Matrimonial Proceedings Act 1'973 sec. I. 
In England an alien i5 not permitted tOI cha,nge his \name 
by deed rOll "or by othér-, means provided in ~ommon ~~w. 

------~----~--~----------------------- -------'-~ -
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( 

CHAPTER III 

.......,. 
NAT U'R E 0 F THE R l G H TON A NAM E 

AND THE P R l IN C l P L E 0 F E QUA L 'I 1 Y 

The foregoing analysis, demonstratés that in the 

main systems of law: 

a) there is uncertainty ln the nature of the ri:ght 

on a name, 

b) the rnarried wornan's na~e is mainly an expression o~ 

the wife ',5 social inferiori ty wi thin the family. 

( 
A. THE NATURE QF THE RIGHT ON A NAME 

( 
.1 

--
Five theories h~ve been proposed for the nature of the 

right on :;a:' name. It has beén said that the ~ame is a property, ,_ 

a sign o'i the belonging to a family, a right, of the persona11. t~1 
--

an institution Qf public order, an obj ecti ve' juridical si tua-

tion rather than the object of a right. , 

'1 
1. ,- A property 

A na'me, l~f is not a property: in the very mean-

{! 
\ 

{~ 
__________ -~'l~j -.....,...---~--
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'1 ' 
ing of the word . 

• This theory was in earlier t,imes found almost ,irr 
\ 

aIl decisions of the civil co~rts. According to it the bearer 

of a"na~coUld forbid ~:very usurpatio~ even' in complete 

lack of/prejudice, i.e. t~e protection. was,the same as the 

accorded to property. 
1 

the characters of th~ 

/ 
This fheory is in cqntradiction with 

rignt on and, to a name .. 

one 

h, property is alienable and is subject to acquisi-

tive prescription , whilst 'the name is not transferable, not 

assignëlble , is out of. commerce and impresc;ri~tible. Property 

comprehends exclusive atbribution of a thing which can not 

belong c?Etempora'neously to more persons in i ts totality, 

whi?-st the nallle belongs contemporaneously to aIl member:""; 0li 
a family. Even the parallelism between inheri tance and trans ..... ,-
mission of the name is only appa~ent, given, that the name is 

transmi tted from father to &on before th~ parent' s death, and 

the use i5 corcunon to aIl members pf the family. And ,aIso ,the 

historica~ orig~lls of naIlles are completely ~i,ff~r.enJ fro~ the 

origins of ownership. 

~eyerthele~s the fiction of the property in a name 

was continuously_ ,resorted to by the co~r~s, whenever names 

of p~sb A.igni~ies were used~ ("usurped u i9 the most fre~uently 
Êunp,~?yed word) by common~rs. ' 

, 
Sorne examples: l?rof. ~ lf.~edo, A C'quaVtV~ made use on his,' 

, 
, 0 

-. \ '. 

--------------------------;-- ----,-.--_ ..... _."~,;:; i 
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.. , /~'" 
business cards of the name Alfredo ;t<fquaviva d'Aragona., not 

for impersonating somebody who bore that name but, i t -

is submitted, for fun in this good sounding name. h ;ertain 

lady Acquaviva d'Apnyonn Tomaaelli who apparently proved to 

be direct descendant of Giu lio ~ n tvnio A aquavivQ (who obtained 

the name\dIAragO~ from Kin9 FeF~inând,the Second in 1479) 
_ of 

succeeded in causing lots of trouble ~o P~ofessore Alfredo 

since he was 

, 
213 

found \0 ha~e "usurped" the lady's name " 

1 

\ 

A certain Mr. NO!fQ di Lannoy Count of the Holy Roman 

Empi'l'e, was very upse~214when he noticed ~hat his name rad 

'been printed somewhere with di in capital letter (Di) and 
~, 

with the only mention Peer (nobile) instead of his full di

gnity "Count of the H.R.E.". Ha-~id in co~rt that' no pecuniar 

damage Was derived"to him; and, ~t l:~ s~bmitted, noJ;)ody ha? 

u~urped his names. He just waptéd 'that" 1;p.e hip_toric ;truth 61 his pr~ 
( 

l?erty-name be publicly recognized. Given the, "'prohibition 
1 l 

,of àrt l XIV disp. trans. of the !talian const4tution, 215 the 

ICourt of Cassation was materla11y unable ~ tq do something for 

him. But his case ,went through' a,ll levels ~'~ jUriSd~CtiO{' 
.. 

. ~ 
213. ITALY: Cass 14 4 1961 N. 801, i l t 19 61 l 7 34 • 

214. ITALY: F It 1972 l 436 
~'. 

215. ITALY: Ital:ian Constitution, Dec. 27 1 1947, XIV trans: I 
tito li nob~ lial'i non sono /,iaonosoiuti. Omissis\. . 

\ ' 
\ ' 

._---=-__ --'----;----, -----L-- _.' 
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Mr. ArbeZZot de Rouffignac's ancestors bore app~~enJIY 
jtlst· the name Arbeltot.; but they lH-ed ~o add de Roùffignac 

this being the narne of the county where the Arbellots dwelled. 
L. 

A-tter sorne lengthy peaceful enjoyment',of this name by the 
# 

Arbe110t family, Mr. Mârie-Joseph-Hugues-René MartiaZ âe Rouffi-

gnac. prot.est~d agpinst this "usurpation". The Cour d'Appel 

de poitiers 216said that Martiœl. Ide R. was riqht sinee he be
l 

.longed to a family of a noblesse ancienne et immémorable and 

that therefore he had 

1 
1 

le dr"oit et le devoir d'interdire à 
per un nom auquel sont attachés tant 
et de gloire., que seuls ont le d!'oit 
dants de cette maison. 

qui, que ce soit d'usur 
de fouvenirs~ °d'honneurs 
de porter les descen-

, 

The Court pointed out that the name is not a property, but in 

the satue breath it continuous1y referred ta the "usu.rpo?-tion" of 

217 the name. 

Another Çlelightful pase is Tandef,.t!,lt; c. Armand 'de 

Du~fort218 .The Baron Ni'colas-Antoine de Ligny"., comte de Tande!et.t 

de Luxempourg used these fancy names' in France affirming that 

he had been adopted by'the C9untess Eugénie Karlovna Luksemburg 

de Lign{, and that therefore ~e" had a right to bear the names. 

, 
) 

.------.."...-------.-, -, ':"", -\,------:-----;-~--\-------.... ! _Cd 
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Some French peotle (la dame d'Hunolstein, le comte 

de Dreux-Brézé3 le comte de Bouillé, fe comte de Durfo:r>t) 
1 f 

brought him before the tqdi affirming that he had usurped 

the: famou~ na~~., The co~tr '"Of Appea~ fo~nd the time to write 

an exceptionally long jUd~men~.in order to declare that in 

the case of "usurpation" of a name "aélèbre ou présentant une 
, 

J • 

va leur his to :r>ique" the descendants of' somebDdy who bore that . " 

name '(maybe ~ome long time ago) are entit;t~d' to obtàin tha't! 

" the "usurper" ,be enj oined from further using it. 
.. 

Even ,PERREAU, a wri ter whp actuall~ knew eVerythi~9-l 
abbùt names, could not.resïstpthe temptation of reverence for 

" 219 the glorioqs, French names. He wrote: 

Malgré nos' idées uti li taires et démocroatiqu'es 3 noms et ti'tres 
demeuren t, par les souvenirs qu' i ls 'évl(quen t, des é lémén"ts 
précieux du patrimoine moral des famine,s. Rie.n d'étonnant 
donc s'ils sont ardemment convoités et jalousement aonse~vées 
~ans celles des grands serviteurs de la France, dont la chro
nique pa:r>ticulière se mêle intimement à notre histoire natio
nale. 

1 

\ . " , 

,Actually in Italy, France and Ge'rmany ,there' is lot 
• ' i 

of fun with courts kept busy by people clàiming exclusive right~ 

in names 2200f - at least. ~n Italy and Ger'inimy - prohibited22ldi-
1 
l, 

gni~ies. rnteresting enough, courts are seriou$ in listening 
\ 

to them instead of ~evoting their time to more realistic and 

'practïcal matters. . . 

219. FRANCE: note to Cass 6 3 1923,'''''5 1924 l 178 , 
220. lmpliedly but ve~y clearly the CO~8iglio ~i Stato pf Italy 

.. 

• . .. .,----,.----..;.---------- ~--------,._ . 

, : 

" 



" 

,,) 

""a . 

107. 

An interesting feature appears to the reader of the 
, ~ 

cases: while in earlier times the expression "property of the 
-} - , 

name" was used without hesita:tion, in recent judgments this 

expression is abandoned. Now courts say that the name is a 

matter of status and personalitYi neverthel€s~ they continue' 

speaking of . "usu7P_atio!1" of the narne, which clearly deri ves 

" . 
from the old t~eory of property. 

• 1 

220. continued_. C 
held that the question of whether a family \had an exclus.i ve 
right on the name "Dell, z. 'Onda" was a matter of subjective 
rights thus excluded from the jurisdiction of_ the Admini
strati ve Court. C. Statô IV, 19 10 1966 N. 986, G It 1967 

q 

III 177. , "\ 
, " \ 

221. In ITALY and GE~MANY ~gighities. have ,been~,abolished by 
Constitution. Bu in practice th~y still 'exist sl1).-'- '-~ 

.\ 

ce l'the spirit of the constitutions was eiutily defeat.ed by 
the incorporation of the heraldic titles in the names. It is' 
very interesting that in countries like the Federal Republic 
of Germany, where there are no feminine" farms of names '(Frau 
Hohenzaller or Frau Baue~ would not be allowed to pall.them
selves officially Frau Hahenzo Z Zerin or Frau Bl!uerin) 1. in 'the 
very moment ~hen dignities - which are now O~V names - are 
ïnvolv.ed, the feminin forro is allowed: thllls t~ wife of a 
man called Fr.aeiherro .von Bah len (Freiherr being ~omething 
like Duke) will calI herself, as a matter of name Freifrau 
vorî~ BôhZen, and the' wife of Herr Graf M{J.ller will calI her-

. self Frau Grl1fin_ Mtll Zer (not MUl. l.et>in): BayObLGZ 1955 245. 
SOERGEL/SIEBERT/SCHULTZE-v. LASAULX, op. ai t., Par 12 Rdn 6. 
However a lady whose' name is Ll1i$8 Graf Ma.Her ri. e. who 
has a double Iname composed of Graf rànd Mtlller ~f 
being a real name, not a dignity-made-name) is prohibited 

. from calling herself Luise Gr-I:J.firr MUZ Zer even if her hus
,band' s ~ame is exactly the same as that of the other Frau 
Mal Ze-r. 1 Neverth~less authors are very seripus {n affirming 
that dignities are abolished. 

'. 

.. 
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2. Enunciation oJ a family status 
, . 

This ~heory is consistent with the actual nature 

• 
of the narne. Indeed the name is acquired hy filiation or mat-

riage: this is the law in France, Italy and Argentin~, in, Ge!. 
1 

many and Sweden, in the common 1aw and in sorne socialist j~ris~ 

dictions. 

\\ 

The th~ory however is mostly in open conf1ict ~i th 

the princip le, of equa1i ty· of rights. In France, Ita1y and Ar-

. 222 . S d d' th 1 -. 'd' t' 223 gent~na ,~n we en an ~n e common aw Jur~s ~c ~ons " 

224 ( 
as well as in sorne socialü~t. states , th~ children receive 

their father's name and nobody cares to explain why the so
'1 

,cal1Et'd "legi timate" childf'en 1 s narne should not he their mother 1 s 

name, which incidentally would be' in itny eyent the better salu 

: 225 . 
t~on : mater semper ceT'ta •.• 

f 222. 

223 

P~NCE.: Arg. ex Art 57 Cpde- civ. 
ITALY: Arg ex Art. 237 Cpde -ei-v-__ 
ARGENTINA: Art. 4 Ley 18248 of June 10, '1969 • 

... 

SWEDEN:' Par 1 (1) NL. . 

Il 

'GERMANY: Par 1616 BGB has been changed' by the 1. EheRG. 
The formulation is that legitimate children receiv~ the 
name of their parents. 

..,.. ~I 

224.'ALBANIA: I?ecr. N. 2022 of,April 2-,,"1955 Gaz'.Zyr. 1955 N.;4. 
'(Par.43). ' 
POLAND: Art.S8(1) Law of Feb.25

J

, 1964; DzU 5.3.1964 (Amend. 
19.12.1975, DzU 12.1975 N.45 Pas 234, in force Mar. ,1,1976)'. 
HUNGARY: Par ~(S) Decr. t. 23/1952. 

• 
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o 

As we have seen, as a rrf'atter of status in France the wife 

is deemed to assume by custom he~ husband 's name, in Italy she"adds" 
. 

the man's name,_in Argentina she adds this name with the pre-
• • 

--fix "de", "in the Federal Republic OfoGerrnanV!\ she receives auto-
. • 1 

matically t~nd' s narne -in substi t'ut ion of her ante-nuptial 

name if the -spouses do not declare that they ~oth pr~fer t~ 

assume the wife' s '~ame as a common marri age name, in swe.d~"" 

she receives the husband's name if she does not declare that . 
she wants to bear another name, in Englaz:ld and in the USA the 

wife recei ves the husband' s name if she does not, acquil;e the 

right to keep her name by agree~ent with her husband or by ., 
(' 

other pos~ti ve conduct. Even in sorne social'ist i tates (Hungary, 

Poland) the wife .recei ves her }ltusband' s name as a consequence. 

of marriage. \ 

" 
There is no way of'questioning: a11 matters reiated . 

\- \ to the acquisition of thë' "marriage" name must be gove'r~ed, 
\ 

,\ 
1 

under these circumstances, l:;>y the marriage fta~ut~ .,' .• 

Things could be expeeted to be differènt as for the 
!1. 

loss of the name after dissolution of the marriage. Bpt,some-

times théy"are note In France:and Italy the divorced wife 

0# 

1 
/ 

<> , 

225 •. As a welcome colla'teral resul t the classification of ma
trimonial, natural, adulterous etc. children could be. abo- i 

llshed since with respect to their mother they are' all her' 
equal children. 

\ 

~ ~ •. "" .\ ...... .............. . ... 1 •.. _F_ ,l,', 
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loseè her marri age name ,( in Ar entl:na she may keep her mar-. - 226. r' 
I 227 

'riage naIne but the man can enjoin; the usè of his name In 

l 
) t . ~ 

~ermanY,~nd r ~e 91d rules the wife kept tne name but her 
. . . ., 

former husbànd cou1.d enjoin the use'~of 'pis naine if etg. his 
, , 

former wife'; c,ond~ct wà.s against good morals (sittenwt.driger 
228'· 1 f " " 

Lebenswand~Z) : tpi~ has been 'cnanged now by the so f~r 
( 4 ' 

. .. 229 ' 
corJ:!ect provision of -Par. 1355 (4) 8GB. '. In USA the di vorced 

. , 

wife roay he eBjoined from,using her husband's name (normally 
~ , , 

in the courts ',discretion) e,.g. in AI~am~, Alaska, Nevada, New 
. 230 

Hampshire, Oregon, Washington 

\. If the woman could keep her maiden name and give it 
, . 

to aIl her children 0 (matrimonial of aIl marriages and extra-

matrimonial children) one ~esult'would be certainly secured: 

aIl children would have the saroe name and, they would show with 

thèir common name their belonging to ~ fami1y: exactly what , 

tbe'p~~ic administration requires. The on~y person put of this 
'\ " . , , 

"ordé~ of names" would be the'man.'Well, if homogèneity is 

\ l 
226. FRANCE:' Art. 264 (11.'7.1975) Code civ.; this ,genera1 rule 

. i6 hC?wever qua1.ified bï °Subparagr,aphs 2 r" 3 of 'the same 
sectl.on. ' , ,1 . 
ITALY: Art. Il Difvorce 'Law of Dec. 'l, 1970 n. 898. 

o " " 
227. ARGENT1NA: ~rt. 9 lte,Y 18248/1969. 

228. GERMANY: Par • 56, 51 EheG'l. 

229. correct also SWEDEN: Par. 7 NL. 
' 1 

230. see forègoing note ,120 .. -
, 

, 

l, 

. " 
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sought, the way of avoiding a difference of names bètween the 

husband (and fath~r) and the re§t of his family is to have 
r 

him as'Sume his wife's name. 

,-
The so-called function of public order of the name 

togethe~ with its genealogical function could be (and cou Id 
• 

'have been) much better achieved wi th the matriarchal system231 

In conclusion the theory of the name as enunciation 

of a status fami Ziae is correct under aIl examined systems' of 

law,. 

The recoursé te the characterization of the name as 

a question of status is also a classic method for obtaining 

an easy protection of ~he name by affirming that the status 

of the claimant has been "usurped": indeed the characterization 

~ 
1 0 ........ , 

231. --I..:t. is unbe1ievab1e, how man}\ casesare""-~orted in U.S.A'." 
alene of women ask"ing for ch"ange of their children' s name 
(in their cus tody') from the fa ther 's name in to their pre
sent name or into the name of their' other children.· \ 
The provision was not granted, e. g. in th.e .-. follo\:ling cases: 
DEL: Degemberg v. Ma'pprmiC,,~ (Ch) 184 A 2d 468 (1962); FLA: 
LazoliJ v. ,8.aZOliJ CC App) 147f\so 2d 12 (196'2); !!.Q: Re Thomas 
(C App) 416 SW 2d 52 (1967);'NJ: Sobel v. Sobel (Supr Ct) 0 

" >~13" A 2d 598 (1957); !!..!..§.§...: Mqrshall v. Marshall ;93 So 2d 822 
(19,57); NY: Appl of Otis \(Su~r Ct) 12,p NYS 2d 651 (1954)\; 
GaZanter v. GaZante!' (Supr Ct) 133 NYS: 2d 26.6 (1954); oAppZ 
of Simon (City Ct) 148 NYS 2d t4 (1955); Appl of Zipper 
(Supr Ct) 153 NYS 2d'282 (195~~; AppZ of BaZdini (City Ct} , 
183 NYS 2d 416 (1959);· AppZ of SeifJ (Supr CtJ 243 NYS 2d 17,G 
(1963); Appl of Keaah (City çt) 274 NYS 2d 938 (1966); Re 
Ep8tein (City Ct) 200 NYS 897 {1923; Re Lyons (Sup Ct) "19 
NYS 2d 839" (1940), superseded by the amend. of 1953; fie 
Co:An (Supr Ct)t' 50 NYS ~d 278 (1943); App'l of Ebenstein - . 

seq • , 
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as an usurpation of status justifies the ri~ht'bf each and 

any m~mber of the "damaged" fami1y to sue the wlrongdoer with-
\ 1 

1 

out need to prove ~ny damage or prejudice. 

231. 
1 

continued. ' il 
(Supr Ct) 85, NYS 2d 261 (1~48), superseded\ ~ t~ amende 
of 1953; Nitzberg v. Board of Education of, City of N~Y. 
(Supr Ct) 104 NYS 2d 421 (1951); Steinbaoh( v. 'Steinbaoh 
(Supr Ct) 119 NYS 2ay 708 (1953), supersedeq by,the amende 
of 1953; Appl of Sloan (Supr Ct) 118 ms 2~ 594 (1953), 
~uperseded by the amend of 1953; enro: Volfin v. DoZgin 
C App) 205 NE 2d 106 (1965); PA: Pol look Pl(tition 31 D '& 
C 2d 514 (196~); Di Baoco Petition 32 D & e 2d 90 (1963). 
See a1so: MIeH: Stats Ann OAG Nov. 21, 195~ n.2793 note 
to Par 27.3187 (561); KRS OAG 40.475 note to 401.020; 
MINN: MSA 259.10; VT: VS 15.812, but read 'iogeth '"th 
the note OAG 1944,293. ': 
Provision granted: NY: AppZ. of Horn (Supr l'Ct 21' S 2d 453 
(1940); AppL of Proman (City Ct) 63 NYS 2d 83 (19 6); Appt 
of Gallagher (City Ct) 85 ms 2d 719 (1948)1; Alm08ino 
City Ct) 122 ms 2d 277 (1953); Re Widr 0 A option (Supr 
Ct) 212 NYS 2d 350 (1960); Appl of Fein (C·: ' C ) 274 ms 
547 (1966); Appl of Ye88ne~ (civ Ct) 30 . IS d 901 (1969); 
PA: Rothstein Petition 28 D & C 2d 665 (19~2); TEX: ex Par
te Tay Lor (C App) 322 SW 2d 309 (1959) i, }l "Jman v. King, 
433 SW 2d 420 (1968):, the Ct o~ Appea1, }p:n,g v. Ne'lùman~ 
421 SW 2d 149 (1967)hasdisml.ssed, but the ,sjupr.Ct affirmed; 
ARK: Clinton v. Morrow 247 ~W 2d 1015 (1952); ~: Bl'uguier 
v. Bruguiel' (Supr Ct) 79 A 2d 497 (1951)." ; _ 

We find frequent traces df matriarchal systkms in history; 
still they are ap~lied by sorne Asian peop1es, e.g. by the 
non-christian Indonesian tribes Mînaukabau, Korindu, Senendo 
where the chi1dren receive besides a'given narne, tfi mother's 
and the grandmother' ~ surname. 

li \ 
' . ( .\ 

" 

. \ 
''IJ 

'0 . \ \, 
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3: Manifestation of the Individual Personality 

Personality means the individual as a whole. It 

can be manifested by a man's reputation,talent, skill, cre 

ations, works, accomplishments, image, name: it is the to-

talityof a person in aIl his continuously changing aspects 

within the world where he lives. 

\ 

232 d f' 1 th 'h f th l' t CALLMAN Q lnes e r~g t 0 e persona 1 y as: , , 

.•. the sum of all those manifestations of man that comprise 
his nonpecuniary or ideaZistic inter~ts, which, in contrast 
to materialistic values, are inseparably Zinked with, or 
are the very essence of personality as expressed in thought, 
feeling and action. The right of personality embraces man's 
association wJth culture whereas his property interests 
comprehend only his connection with economy. The right of 
personaZity is therefore the greatest of aZZ private rights, 
embracing the highest interests of mankind. It is the pith' 
of that humanism which enables man to ~eveZop his creative 
en~rgies, powers anrl capac$ies and participate $n all the 
richness of a ~ee Zife .. In an era in which the over-emphasis 
of the materiaZ is. constantZy increasing man's disregard\ for 
the ideaZ, the right of personaZity must De prese~~ed to' 
prote c'rf; important idealis tic va lues. If property pights con'
fZiat illith human rights, the former must, ~f coupse, give 
way, 

The right of personality is cornrnonly calfed'thè right 

of privacy b~t actually it is much broader in scope and func

tion. 

The personality manifests itself distingùishing one 

individual from all others through el~~ents of identity. The 

huma~ being exi~ts in society if he establishes and maintains 

,\ 

----------~\'\~--~~----------------.... s Il 
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his identi ty: wi thout identi ty he has no ~ights nor dut,ies. 

One important element of a persons's identity is 

his name Not the name, qua name, as'~rroneoUS1Y hi1d e.? 

by· the Supr Ct of Washing~on in State V of, Hi'nkle 233where it 

was said that: 
1 

nothing so exalusively belongs to a man or ie so personal 
and valutable to him as his nameo His reputation and the 
aharaater he has built up are inseparably aonneated ~ith 1 
ito Others aan have no 1igrt to use it without his express 
aonsent, and he haB a rr.gb:t to go into any ,court at any 

'\time to enjoin or prohibit any unauthorized use of it. Nor 
iB it neaessary that it be al leged ,p-r proved that 8uah un
authorized use ~iZZ damage him. This the Zaw will presume~oo 

b h 'd t't 'd" 2311 f 'd t'f' ut t e name as r. en t y-tn tar.um , as a means Olen 1 1-

cation of the person, wh~ch admits no distinction between fam-

,i1y and given name, pseudonym and nickname, word-name, ~igu

re-name, c~de-name ete., sinee they aIl may b~ equivalent in 

~eir strengh of indi~idualization235. 
\ 

1 

Dean PROSSER said: 236 

o-.--.-Th'e mere use of a name simiZa:r to_ that of the plaintiff 
ie probably never aationàbZe in itself~ Binae in the absenae 
of statute a person may be give~or a8~ume any name he Zikes; 
but where the name is tied up and identified with other 
aspeats of his personatity ~ suah a8 his reputation in bUBinesB~ 
or incidents in his life~ and ita use amounts to an' appropria-
tion of Buah vaZuès, rpaovery ie permitted. '/ 

f \ f 232. CALLMAN, unfair\Competition and ~rademark8~ 
)-

2nd ed. 1950 

J JI. . 1: 

I
~ (".. fi3. State. ex reZ. La Fo~Zet:e et al. v. Hinkle~ 229 P-~17 (1924) 

23 • This expression i~e:rY properly used 'by RIDER, Legal Pro-
o teation of the.Ma~~estations of Individual Personality -L. ____ L---- The Identi:Y_IndiOia, 33 SCLR 31' (1959). ,. 

o 
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This is exactly the point. If Mr. Finkelstein 237 in 
o 

the pursuit of happiness desires to forsake his original name 

arrd to. assume the name of Ferris, that might be satisfactory 

~ to society: family names are not copyrighted and every famous 

( man has namesakes not related to him and the assumed name 
r 1 

might be vie~ as a compliment to the man whos~ name has been 
/ . 

,,1 \ 
assumed. On the Gther hand if the name as a symbol of a person's 

\ v " \ 

identity is involv~, if the other's name is used ~o pirate his 

identity,for sorne advantage, e.g~ by impersonation to obtain\ 
* ~~ 

credit, then protection of the name, i.e. protection of the /~ 

identity-persona~ity becomes.vital in or~er te .maintain law(and~' 
~ d' , t 238 t or er ~n soc~e y ,,_~ 

'-~ ...... 

. ,' 
Nulla quaestio, the name as.a ~y'~ol of the perso~'s 

identity is of course a rig~f the persorial~t~. But this is 

not' the same name as the qne referred to ~y Codes 'and Statutes. 

Or is there somebody who would' s~stain that the very ceremony 
v 

of marriage (or the decree of divorce) changes so radically 
~/. . . 

!~ .\ 0 " 

235. It has been argued that family names are les~ frequen~ 
than given names and thereforé better adapt for identf-, 
fication. Th~s is not true as a general rule: ,the given 
names Thassilo ~or Melelm are by sure less -frequent than 
the family--names Smith or Allen. 1 

... '" .. t 

236. PROSSER, 

237. Appt.. of 

ToJrt_8~ \\2nd ed. 1955 Par 97 ~~ ~39. 
Fel'ris et 'aL ~ 44 N'ys 2d 001;, (942)-" 

\' . 

" 

:, ,238. see PROSSER, op. ait. ~ 
(1926); VanderbiZt v . 

403, Burns 'v''. Stevens ~ 210 
MitaheZt~ 67 A,97 (1907). 

1 
!. 

NW 482 

, . 
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" 

the ident!i~Y of a woman that sh~ has to change! from one hour 

to the oth~r her identity-indicium "name U ? 

"j 

4 .. Lab'~l for Acjministrative Reco'rds 

The ,;,naroe as! taught by PLANIOL is nothin~ el~e' ,!=han . 

an institution of civfl policy, the obli~atory forro of'desi~' 

.gnation of persons, something like a.role-nurnber o~ admini-

strative etiquette given at birth to each individual for the 
, 

purpose of go~d~adroinistration.'The individual, it is said, 

must have a name, for complying with his du~ie~ towards the 
/ 

State. This 'name does not represent for ~im a,subjective right. 

However this does pot me'.an that he has no action against th.1 . 1 

iÎÎ 
"usurpation" of his namei' actually there is an action according 

"to the rules of delic±ual liability 239b~t he must provide 

"', , 240 
proof of preJud~ce 

, II ,·r? " 
239. e.g. FRANCE: Art: 'J...3'S2 - 1383 Code civ. 

e 

,; . 
240. PLANIOL/RIPERT/SAVATIER, op.cit.~ 114 f in particular 

the passage cited at p. 26. 1 
See also: PLANIOL/RIPERT/BOULANGER, op. ait. ~ 525. 1 1 

! Ol,/:: IÎ1 
t • \ 1 

1.:-_"""':':":' ___ ----:::/ ~_:_ _ ___:_-:---___ - ___ --___ ..... '.~ .. ___ :::-;-~ _____ -_.~----:..,~--'~ et,~ __ •. ~ . . --:-:-:---::-':-~~,...,.,..,.,....,. ....... i _ 
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So far the doctrine of the name as a function of 

public ·order. 

1 

In principle there are no spe\cific objéctions against 

public administration 'labelling each individual with a 
\',.. 

mark of individui1ization ,(the"ward-names" a,re by reason of the 

frequent hQrnO~y~es the worst marks that cou~d have been 
/ 

choosen, of course). But what is most1y objectionable and incon-

sistent with this label of public orde'r is that it is not im-

mutable 

that the 

forever as everyrne wou1d expect. Who has ever,heard 

Social Insurance Number or the Mi1itary MatricuZa 

Number of an ihdividual changes as a 

gitlrn~tion,. marriage, 'divorce etc? 

\ \' 

cons~quence of adopt~on, 1e-

It is subrnitted that thA 

fü~ction of public o~der of the narne i~ i~dividua1izatiQn,just as it 

'can be obtained'with any_code-number. However numbers never 

change, because there is no reason to change; narnes change con-

tinuously by opèration of the very 1aw, which"ha 'as~ts primary 

names. . requirement the immutab1ity of 

~ ~ffeCtivelY there ls nq reason of ging contin~OUS1Y 
the name of persons. If public administration . : _so-strongly in- Il 

1 

, terested 
li'> 

in names'I i t -shou1d have affirmed a -str'aightforward 
'// . 

\\
irnrnutability : ch,.,ildren receive at 

• 0
0

1 

law pre~cribes, women a1ways keep 

their birth.whatever name the 

their maiden name. And no sub-· 

sequent recogni tion_, 1egi timation, r dis'~woval, adoption,: mar-

riage, divorce can change this name; a~d no administrative chan-
1 

ge of name whatsoéver is p'errnitted. 

. ) 
" 

:1 
~ 

" ~ 
,1 

j 
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118. 

We disagree of course with the public function of 

the narne. But if it must be, then it should be linear and 

consistent with its declare~ principles and scopes. 

5. An lIobjective situation ll 

ROU~IER241thinks that ,there is no right at aIl, ,on 

or to the narne (d~oit au nom). Personality, he says, has no 
1 

subjective rights, it h'as just inté)êts 7,égitimes pro~ected 

bY'rneans of defence of the p~rbona1 rights and by 
1 

242 243 damages. He says: 

1 

tctions for 

\ Il semb7,e donc que ta voie serait ouverte~ q~~duirait 
à considé~e~ 7,e n01 sous l'aspect d'une .situatio~objective~ 

, et' c'est bien ains"l- que >·le con8idé~ait Planio7,~ lO~8qu 'il 
disait que Le nom était une institution de poZice civiZe et 
Za forme obZigato~re de 7,a désignation des personnes~ que7,que 
chose d'anaLogue en somme à ce 4u'est te nueéro matricuZe 
donné au 80Zdat dans la vie miZitai~e. ~'int~r~ssé n'a pas 
seuZement i,-d~oit~ mais Ze devoi~ de ~o~ter don nom. ' 

In our opinion thi~fi~~tion Should'~e quaiified, 

it is acceptable. 

Actually it seerns that the 114ight on a parne" is not 

an abso1ute subjecti\,e right244 . It has rather the connotations 

1\ 
1 

241. ROUBlER, Droits subjeci~8 et situations juridiques~ Pa
ris 1963. 

, 1 
\ , 

J 

1 
1 

1 ~ 
242 ~ IROUBlER, op. ci t. ~ 366: N'ous es timons donc que Za doctrine i 

t~adi tionne Z Ze~ étai t\ bien fondée~ Zorsqu,,{e Z le ome ttai t de ~ 
~ 

seq.. .,' 'l' ~1 
- '\' 

'--, -'- ---._- -~- -~ ~~- ~-~ 
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lOf a multifarious situation juridique~ it appears to be morê a 

dut y than a right. 

. . 

. ~ 

!he name is the effect and consequence of situations. 

and re1ationsof 1ife, to which the 1aw shows interest and pro

vides strict regulations. What a person is allowed to have 

protected is not hi~ right to a name, but his duty\to bear it. 

In a wide" sense, he acts vicariously for the Attorney General 
, . 

when he applies to ,a court for having attributed or protected 

the name which the law compe11s him to bear. 

The "situation" of being a member qf\a fami1y or a 

married woman purports by automatic operation of law the dut Y 

to obtain "identification" by a certain name; if thE! private 

interest on a name corresponds to the provisions of public 1aw 

to bèar it,. in appearence a private right is recognized. How

ever ther~ is no such fort "of,right, what is ~asily proven by 

the preva1ence of public 1aw, whenever a co~f1ict with the pri-
\ 1\ 

va te ~nterest qrises. 

\ThUS ~ppa~ently t~~ri 

name. There is onty\\ the dut y to 

242. continued. , 

1 

is no ~ight on (or to) the 

a name. 

. \ 

pa'1'tes de droits subjeof;ifs~ autou'1' Ide ta personnaZit~~ 
La vérité est qu'il n'y a~ en.pazaeil-le matière~ que de·s 
intérits légitimes~ protégés par des aotions~e1 jUBtio~. 

. ' 

24~. ROVBlER, op.oit·.~ 368. 

244. SOER.GEL/SlEBERT/SCHULTZE-v.LASAULX, op. oit. "Bar 12 :Rdn. 12. 

/\1 

, 
\ . '. 

(31, " • 
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6. Nature of the Right on a" Name and Confl icts of Law 

,. 

In order to obtain protection of a name, qua na-

me (especially qua dign~ty} the right on a name must be con-
J 

strued.as a property. The concept frequent1y resorted tO,of 

the' protection of a name through the p~otection of a status 

is 'arbi trary §"'ince the name is not a status ~ if somebo'dy 

pretends to have a status which does not belong to him, the 

act.i,on against him would be an action of statua and the name 

may be trJ~ted in the course of this action as a c011ater~~ 
issue since, provided that the name is in many circumstances 

the consequence of a statua, a change in statua ~-yc;ffec~ 
é!- ch~nge in narne. But i t is not correct ta mix u; dJ two con 

cepts, ~.e. to gr~nt the protectibn of a name through an action 

of st~tus, just by Saying\that 

by "B" is tantamount to saying 

the assumption of "A" '5 name 

that 111?" has usurped "A" ~ 5 S ta-

tus. This is ~acceptable. In order to lIusurp" a st~tus f:here 

must be intention and conduct aimed to "usurp" that status, not 
f • 

the name connected w1th that status. Name and status' are not 

-equivalent institutes. , 

In conf1icts of law a prbt~€tionlof a right so c~as
sified ,Can be:on;y obtained according'to the l:aw çf the \p1ac~ 
where such p~operty is situated. It might be argued that the 

'/ 

" 
___ ~ ___ '~ __________ ")","tb _________ O_\_· ____ -7.',L~_,--.'-.:-:","-:--~--...,'~_ •• f 
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\ 

le:!: pei sita. could be the'pl;'ce 'where the ~operty "name" . 1 

is norrna1ly enjoyed. However sinee classification is preva~ 

__ ,r---~~~y made according to the lex fori, if Mr. Duca deZla Me

~/---Zagrana~ an Italia'p nobi l~~ cornp1ain, that the ernigrant Sal

vatore Ligio has adopted and uses; in U. S'.A. the sarne words 

• 

1 

(Mr. Duaa della MeZagrana) as his narne - let us assume'that ~ 

he does 50 just for obtaining happi"'ness through euphony - the 
l ' 

American court, seized by this action, wou1d probably not 

classify' as property but as invasion of privacy (if any, and 
1 • JI 

if the parbieular State of the U.S.A. has a privacy statute) , 
" . 

in which case the applicable law 'woultl be the "proper" law of 
~ 

245 the tort. 

, -
Whenever a name ~~ aequired or lost as an effeet of 

the change in a per~onts sta~us'f~miZiae the nature oj this 

"right on the name-" has nothing to -do at all wi th \ "names\ • , , 
, - ~ 

The on1y possible eharacterization ~s ~hat of the relevant 
"\ 

question of status, and in the same way as when protection. 
o 

of a status is s~ught, in eonflicts of law ,the governing st~tu 
f 

tute wi11"be that of the effects of-that 8tatus: the"law of 

the relation between parents 'and chfldren, the law of the ef

fects of marriage and divorce, the law of the Statute of adop-

245. 

\\ 

It is not thf &cope of this research to go in~o âetails of 
the tlproper", law of a tort. The' issue rnight b~ probably 
the principle ,of preference for the most significant rela
tionship which is in ou~ understanding-the law of the place 
where the adopted name is used being this as the main place 
of the action the controlling socral environment aiso for 

1 \ seq. , 
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, 
tion~ etc.; with aIl the known difficulties in.case of dif-

·ferent. personal statutes. 

/ According to whether the status is acquired, lost, 

~ranted or denied, à change of name might be the automatii 

~ consequence. 

If ~he identity of a person is at issue, the p~rso-

nali ty itsei f \ is in danger. Tpe identi ty of a person can b~ ",-

compromised in a great variety of ways, aiso by use of anot~ 
" pe,rson.'s narne with the" mischievous intent of creating confusion ') 

. 
between iqentities or otherwise endangering somebody's else , ( 

personality.' In this case fu~l'protection must be awa~ded 

'--agairtst the wrong~oer with no hèsitat:ono ) 

The governihg law in' COjflicts ~a~es will be either 

the personal statute of the famaged (European sÔlution) or 

the law of the tort (in U.S:A) according to the possible q~f-

ferent characterizations (right of the per\sonality , right'of 
. 246 \ 

pr~ vacy) .• 1 Il 

245. continued. 

246. 

opossible effects 'on other holders of the name. However ad
verse effect~ like those known from the field of unfair 
cbmpetiti9n or defamation through the press might occur 
)aIso in other j urisdictions • . \ 

The irtvasion of one's ri9ht o~ priv~cy is;a tort:see:ë.g. Conti 
nental OpticaZ Co. v. Reed, 8~\ NE 2d 306 (1949) •. 
Eick v. Perk Dog Food Co.~ l~6 NE 2d 742 ~l952): A person 
may not make an unauthoriaed appropriation of-the persona
Zity 9f another., _especially qf his name or Zike.rie~s~ without 
being Z'iable to him; for mentaZ distress' as wetZ as - the aa
tual pecuniary dam4ges whiah the appropri~tio~ qauses. 



1 
1 •• \ , 
1 

. , ' 
1 

i 
1 
! . 
t 
j 

1 ! 
ih , 
! 
1 

., 

---

( 

123. 

1 

In common law jurisdaction~.also the change, 
" '-' J , . 

i.e. 

the abandonment of the old na~e and the acquisition of a new 

one, by repu~7' is a matte~ of'identity. Th~ conflicts law 
o 

will probably be thé personal statute of the bearer of the na-. 
me, provided there are no 

.. . 
dyérse statutory provisions~ 

-

We need thus all 
.. . 

pert y, status, personality) a 

appro\ches (pro

cording to the different insti-

tutes involved: \prO~ecti~ , 
ame requires the characteri-

za~ion of the name as propertYi acquisition or loss .through 
1 

family status the characteriz~tion throug',the corresponding 

institutei acquisition, change or protection of identity the 

characterizatioh as right of the personality. 

-

s ___ .-------3~ ~u-r- afialysl.s we met flSO the characterizatioÎ of 

the name as an i~stitute of public policy. ~d~ttedly pubiic .. 
administration has imposed ta the.' n~me of pe:r;sens alse this 

., 
) 

funotion and nature. Involved are mainly changes of names (E~-

ropean jurisdictions}and str~ct adherence to the established 
\ , 

, 
rules of automatic attribution through statua (questions of" 

s tatus being P,"', • .:c. II enci und.~" _~ontro 1 of Publii 1aw), 24
7 

. There are no conflicts laws. 
1 

- '" ,,\ 
~ublic "law is. governed 

\ ) , 
by the Zex fori. 

\ 

24 1'. This is another via 
"privat law". 

Cv 

• .. 
\. ~ 

,~ . 

çis .in our sy~tems of so-callèd 
\ 
1 

: 

• 
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A11 thtse dif'\erent/ "n.a tures" of the right on a narne 
1 \ 

1ed the co».rts, through\ C.onfusion and concern, anç1 under the 
..1 " , ~ .;t , 

ornnipres nt' fear of 'uncons\titutiona1ity, tb the developrnent 
" . \ \ . 

f fI ' t' '1 f \, h '1' , ,2'48 o c~n 1 s ru es 0 comprornlse: t e cumu atlve connectl0n 

and 'the d: ~~-e characteriza~on449. '?' ,-
~ 

"L ave i t to the wife to, e1ect bètween the le.x do

mi ci li i and ~ r na üo~,al: law" .~hiS ,( th"e' BGH ' s) t inding. i5 a 

good çornpromis~, a1though it ts \~n'Cwe1COme) contràdiction with tradi-' 

tional pr"incip1~s :priva-6e. people \are a110wed a choice .in matters' 
\ \. - , 

of impera\t:i,ve ::-u~~s of pub~ic 1aw.;\ the l,aw of the dornici1e p'r~~ 

gresses, the fore_~~n insti t~t~s Pl<y th~ir r,91e in the prQcess 

of characterizatio~. ' ' 

" \ 

The lead ~oints towards the preference fbr the law .. , 
.... • 1 

of tne ~ost \significant "social a~d environmenta1 re1ationship 
t .t 

, , 

as gôverning law in situatiors o'f conflicts. 
~... ~ 1 ' . " 

,," 1 1 

~~~ . ' 

the pr~nciple.of nationality i~ indeed unrea1istic. 

r.f Miss" Lapez marries Mr •. Mal Zer and live~ wïth him 'in Gerrnany! 
l' \ 

·there is' 'no reason of havi~g her u:;e the Spani,sh sy~tem:-of 

maJie"d w~men' s ~ame5 (Lop e. f Ma He pl. But i i", th.e fa~ily 
to Spain,' or if Mrs. MUller divorces and goes back te her 

move~ 

.country, of course she, shou1d be allowed to adhere in "spain" te ·the 

248. 

249. 

\ 
OLG''''Düsseldorf 9 8 19'67 cij:.: 'SOERGEL/SIEBERT/KEGEL, B-GB 
7 vo1., 1970 Art. l4'oRdn; 4 amd,27. . ~ " ) 

BGH 12 5 19Ji cit. ~ 

" 

1 , 
~ 

:1 
'.' 
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Spanfsh onomastic system. " 

\ , 
, , 

7. eoncfusion 
.~ t? 

. "Allowed~ •• This is the word whic~ l'eads us. to the 

conclu'sion. Why should C'ades and \ Statùtes .. allow" a person 
". '( ~ -' 

1::6 use:~' one and not- "another symbol for designatiIig his or 

her identity in society? ~f. a man wants to identify-himself 
.J 

by wearing always .~ tie of the sarne design "and colour, this, 
, 1 

~eems to he aIl right w~th the law; if the sarne man starts 

telling aro~d that his name is Bill. Redtie (in his birth , 
certificate he was ~alled iohn Bla~kshirt) this is'not any 

mbre go<?d for the lawJ if he signs contract with the as a 
....... ,v.:;'>' 

, 
narne Bill Redtie :this is not good at all for the law: because, 

( 

it i·s said, ~ w.hat counts 1s what has been written sorne 50 years , 

ago in the book~ ,,' "wha~t:e father' s 
'" . 

features under wh~ a man is 

name was, not the name 

or ths: known .~n society. 

r\ 

, < 

.' 

"-

ls" this harassment ,w~ch seems to qe of no use :to JybOdy" , 
just Ç:hicànery, ~ecelfsary? Or ·is .'it, of sorne use? .. Indeed i t helps show 

~ ~ ( ... 1 

ing the distinction between .1I1eg,itjmatell and IIillegitirnate"c~i1~ren, 

between commoners' and peers ,\) betwee-n chaste and "adul terQus Il 
, " Il',) . ' . 

wives perhaps, if one of {h,e. chj.ldren has' a different name from 

the' others ... If th-i:s~ls aIl what.the provisions o~ the laws 
1 

on names are for, then CI th,~y are ~oor l,WS. 

( 

(. \ 
',>1 .. .,';. (1" 
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\. 
'-B, THE EQUALITY OF R!GHTS 

The name of persons is' much\ more t~an a pure ~ 

of 1aw. The name is the express~on -of character, fame and ti

tl~250, the inst';ument USéd' to ~~Jo the world authority and 

power, the medium which symbolizes the different ranks in so-

ciety. 

~~ '\ 

If' the namea w,re j ust a matter oof law, i t -would be a: 

very secondary issue, not worth while to be re\searched 

and diS'cuSSéd at leng.th. 

Actually,the Eîxplorer who unvei1s the essence of the 
\ ~ 

name discovers that he is indirectly confronted with fundamen-. . . 
tal issues of human life, the issues ,of equa1ityand uheqpa1ity 

of rights, of 'freedom and subjpgation. 

'-, 

/ 

The nam~ is a mirror of the ,1evel~f matu;rity' (?)' obtained 

by mankind in the long -;rage~y, of ~,ts ryl.story. 

~. 

.. c, \ 

, 
Nomen habe;roe; honesto nomine. ) l'" ' 
Ein qute'1' Name ist bess.er aZ8 Si Zi?e r. und Go\d (German 'prol 
verb); Ein hohes KZeinod i,s't- del"l'ut;e Name, (SCHILLER;'; 'Wenn 
der Leib i~ Staub 2erfalZen~ lebt der grosse Name noch (SCHI~ 
LER). r 
see ,VICO, La scienza nuova, II, B.U.R.Milano 1963 .. 

\. 
\ 
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" t': 

\\ 
l. The Divine and the Human Law 

\ 

HEGEL distinguishes be,t~een divine and human law, 

the former- being the family, the latter the. power of the 

Statei the first, he says, is the feminine character, the 

second is the male 2S1 : The man has his real life in State, 

s,ci~, combat and work; the wife 's life is quiet contempla

tion, piety and ethicality (Piet!1.t) are her ethical conceptions. 

" 
This piety is defined as the law of the old Gods, ,of 'he pre-

historie (de8 Unterirdi8chen), the eternal law of ~hich nob~dy 

can tell where i t cornes fromi an~ i t is represented as the op

posi te of the manifest law, the law of the State. This is the 

highest ethica1 and tragic antithesis. It is indiviaualized 

in the feminiri ty on one side-, the rnasculinity on the other252 • 

:-' 
The difference betw~en man a.nd wife i6 like the dif-

terence between beast and 

versal254 . 

llan~253! the rife 

- J 
is steady and uni-

Piety and impie~: two concepts of 1aw, two consciences. 
- - //\ 

The conscience which belon-gs to the divine law sées iln the human 

"251. HEGEL, Phl1nomeno logie des ,GeiB te8 J 

meno\logia de~1;o spipi'to, Nuova Itatia, 

252. ~EGEL, Grundlinien de r PhitoBophie de8 
Stuttgart 1970 Par 166. 

\ 

it.transl: peno-
Firenze 1960 II 243 • 

.............. 
Rec/ltit ~ ,Rec1am, 

,/ 
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1aw an explosioh of violence, the conscience which is bound 

to' the human law sees in the divine law the disobedience to 
\ 
the commands of the State255 • 

r 1 
Piety and impiety: the bases of! matriarcha1 'and pa-

tria:r:cha1~ "fystems. And with the affirmation of the patriarcha1 
. 

system, subjugation and authority prevail, in family and so-

ciety. The Moloch of anarchy and oppression triumphs. 

1 

" Irony of destiny: the so-call,ed laws qf God,the religions, 
, ~ 

boosted tl-.e affirmation of the pat:rl.archal systems of obedl.ence 

and authority in the family. AUGUST~NE256 predicated that the 

relation of command and obedience witpin a family, between the 
- ~'') 

father, chief of the house,and aIl other mernbers was the~asis 

for a good relation of cornmand and . \ . 
. the PROTESTAN:ISM -qUalifiid' th' 

person must learn, a~-a gen al 

obedience in societ~. And 

i~ciple by tJachin~ that a 

" to yield, 
- 257 

ob~y and work , . 

\ 
\ 
\ 

\ 

25,3. HEGEL, GI'undlinien ait. ~ Par 166: Fpau~n~ k8nnen 1.J~hl g~bi Zde t 
sein, aber ffl.I' die h8heI'en Wissensahaften, die PhiZosophie 
und ffl.r gewisse Produk tionen- de!' Kuns t ~', die ein A Z Zgemeines 
fordepn~ sind sie niah"f( gemaoht. Frauen kl:Jnnen. Einflll le., Ge
sahmack~ Zierlichkeit haben, aber das-Ideale haben sie niaht. 
Del' Un ters ahied zwischen Mann und Frau is t der des Tieres 
und der) Pflanze: das Tier entspricht mehp aem Charakter des 

--11annes ~ die PfZanze me hl' dem 4er Frau~ denn s.ie ist mehr 
ruhiges En tfaZten, das di~ unbes t'imm:t.e.Pe Einigkeit der' ~mp
findung zu seinem Prinzipe erhllZt. Stehe,!'L Frauen an 4,ef" Spitz.e· 
der Regierung, so ist der Staat it:.,L Gefahr,! d~nn sie n\andeZn 

~- nicht nd,ch den Anforderungen del' A llgemeinheit, sondepn nach 
zuflllZiger Neigung und Meinung •. ~ie BiZdung dep Frau~n g~ 
schieht, man ?Jeiss nicht_?Jie, gZeichsam durch di~Atmosphl/.re 
der VOl'ste 7:lung, mehr durch das Lepen als durch das Er?Jerben 
von Kenn pnissen, w8.h1!end det> Mann ~te Hung nul' dUl'ch> die Er
rungensahaft des Gedanken's und dutah viele teahnisahe" Bemfl.-
hungen erlangt. ' 

\ 
" 
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the fUndamental pedagogical aim of the Protestant concept of 
, 1 

family being to recogni~e asl the main objectivè~of any so-
,) 

cial organization the physical superiortty"provided by Natur 

ta the man as an expression of the "GOd-intended" relation 

of sup~r-ordination 'and stable order, 
\ 

where the pater fami Zias 
~ , 

is the 1egal representative, the uucontrolled depositary of 
. 

power, the supporter of ~e fami1y, the clergyman and priest 
, 

of his home 258 . 

Faith in Gèd and 'subjugatiQn to the chief of the family 

th . l' '1 'f 'f- 259 are e two eterna pr1nc1p es 0 soc1e~y • 

, \ 
For thouiands of years lt has been affirmed and pro-

claimed that the husband anb father has a moral and legal prerogat~ 
~ 

ve to obtam obedience and subordination, to manage the business 

of the family, to decide and administer, since he 'is the chief 

of the -f.amily260 . :\ 

254. HEGEL, FenomenoLog1ci - cit.~ lÎ. 

255. see HEGEL, FenomenoLogia cit.~ 24. 

256. 

257. 

-
AUGUSTINUS~ De ~ivita\e Dei~ XIX c. 16. 

HORKHEIMER, TraditioneLte und kritische fheork - Autorit~t 
und FamiLi~~ Fischer Bftcherei, Frankfurt a.M. 1970 207: 
Der Menach\ aoJ:?. sich nicht VOl' der Kirc1ie beugen J wie ee im 
KathoLizismus gesàuh~ spndel'n el' soLt siah schLechthin~eu
gen Zernen, gehorahen und al'beiten. Auch der Gehorsam giZt 
niah t mehr wê8entZich als dn Mitte L 2um, Erreiahen dep 8e Zig
keit oder iet auah nul' feet durch die weLt~he u~d g8ttZi
che·Ordnung umgrenat, 80ndern el' ~ipd untel' ,dem AbsoZutismuB 
in steigendem Mass zy einer Tugend~ die ihren Wert in Bich 

,8,elbst tr~gt. Del' EigenwitZe desKindes sozt gebrochen und 
\ ~ 
1 /' seq. 

1 

" 

1 
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, 
In this state~of po1itica1, social, moral and 

relig~ou~ defeat, in'which aIl means are cal1ed in support 

against the anti-authoritarian moment inherent in the wife
261

, 

257. continued. 
der ursprUngZiahe Wunsoh nach freier EntwickZung seiner 
Triebe und F~higkeiten duroh denf~neren Z~ang zur unbe
din?ten PfZiah terfllZ Zùng el'setzt wrrrden • 

258. TROELTSCH, Die SoziaZlehren der ahristZiahen Kirahen und 
Gruppen~ Tübingen 1923 557. 

259. LE PLAY, Les ouvriers europ§ens~ 2nd ed. Paris 1877~79,IV p.12. 
• 1 "\1,. 

260. 

) , 

On the wife's duties of obedience and subjugation see: 
ARAB REF. OF EGYPT: in BERGMANN/FERrD~ Ehe-und Xind
sahaftsreaht~ 4th ed. Frankfurt 1969-, p. 44; ARGENTINA: 
art. 53.L.matr.civ. 2/11/1888, n. 2393; J 
BRAZIL: art. 233 c. civ. (L. 27/8/1962); CBILE: 
art. 131, 132 c. civ. i- COLUMBIA: art-. 176 ~ 177 c. civ. ; 
DOMINI~AN REP.:. ar~. 213 c. civ. (L. 18/12/1940);. KqUADOR: 
art. 1 5, 156 c. C~V.; ETHIOPlA: art. 635, 1 C. Cl.V.; 

GREECE; aiL 1387 c. civ.; BAITL: in BERGMANN, op. -cit. ~ 
p. 9; HONDURAS:, art. 167 -168 c. civ.; INDlA: in BERGMANN t 

op. ait ... p. 26; INDONESIA:' art. 103 -118 C. civ.; IRAK: 
in BERGMANN, op. oit ... p. 9,. note 1; IRAN: art., 110~ 
civil code; ~IBEliI1l.; par.46, cod. 1ib-,--
?IECHTENSTEIN:.; 'Art.44 Law.ai ~lrriage,13.;t2~1973; LVXEM~(jRG:. 
art. 213 c. c~v. i YOROCCO., ar • 36, 2 co~~ stat. pers. suce.; 
NICA,RAGyA.; ~rt. 151 C. civ.; ORPUGA;L:. art. 1674 c. civ_; 
PARA GUAX : (tnere is needçd 50 e consent for cer,tain acti- J 

vities) art. 7 of the Law of he civil ptghts of the women 
of 26/8/1954; PERU~ art~ 161 c. civ.; SOUTH AF.RICA: in 
BERGMANN, op. cit.~ p.22; SPAEN: i=lrt. 57 (which requires 
obediance of the wife, 59 (which states that,the husband 
administers the goods, and 60 (where it is stated that the 
husband represen~s the wife) ~. civ.; SWITZERLAND: art. 160 
ZGBi THAILAN'~: a~t. ,.1454 c. c~v.; 'J!UNISIA ~ art. 23 decr. , 
13/8/1956 stt. pers.; 'EURKEJ.:. ~rt. 152 c. civ.; URUGllA:-Y.:.' 
a~ 128 c. civ.; VENEZUELA.: art. 140 C. civ.; \VIETNAM: 
(SOUTH), art. 42, ord."15-64 of 23/2/1964. 

seq. 

, 
- \ ----.------ / 



-.. , 

, 
i 
! o > 

1 , 
, 

", 

1 
1 

\ 

.. II' • --- -~-- - 1 

131 • 

..)-0-

in 'which the wife herse1f ~ecomes,' through her docile sub- <..- " 

mission under the law of th~ patriarcha1 fami1y,a moment 

f It t , f th h bd' h' 262 th d C 0' exa a ~on 0 e us an s aut or~t~ t e mo erft on-

260. continued-. \ 
See however: AUSTRIA: new formulation of Par.91 ABGB (l~l. 
1977); FRANCE: new art. 213 C.civ., modif1ed by L 70-419-
of 4.6.1970; GERMANY: (Fed.Rep.), old par. 1354 BGB de1eted 
wi th G1eichbe!'G Art .1-25 of 18.6.1957; ITALY: new Art. 143 
bis. (19.5. 1975)., A11 these .changes werp p-f fected by , 
rf~son of the previous pr?visions being contrary ta the 
pr~nciple of equality of r~ghts. ' 
The concElpt of the man' s ,supremacy is repudiated, for ideo
logica1 reasons, in the states of Eastern Europe: ALBANIA: 
Art.2Fam.Code, 23.6.1965; BVLGARIA: articles 1 and 2 Fam. 
Code 15.3.1968; CZECHOSLOVAKIA: Fam Code 4.:1:2.1963, Art. 
l Fund.Princ." and Par.18; (lJERMANY: (Demoératic Rep.) par. 

\ ( 
~3, 14, 15 Law 27.9\.1950 ,(which also abolished Par.1354 

BGB) and par. 2 FGB of 26.12.1965; HUNGARY: par. 23 Law 
-----+-------o-;f~M-;-a-r-r ... i-'a=--g-e-" Family and Custôdy, IVj1952 i YUGOSLAVIA; Art. 

1 
( '~ 

.Y' 

/ 

3 Fund.Law of Marriage ~.4.l946 and succ.amendments; POLAND: 
Art.23 Code of Fam. and Custody, 25.2.1964~ USSR:Art.126 
const. RSFSR and ,Art. 3 code of, marriage and-Family of the 
RSFSR. " 1\\ 
See also ISRAEL;Law 5711-1951 i CHINA} (People '5 Repub1ic) 
Art. 7 Law of Marriage 13.4.1950; CUBA: Law n.9 of 20.12.1950 

l ,-- ' 
and Law 18.7.1967: FINLAND: Par.31 Law of Marriage 13.6., 
1929\ and fol1owing modif.'(.~ome limitations); MEXICO: Art.167 
c.civ.; PARAGUAY: Art. 5 La~ll'of civil rights of the, wife " 
n. 236 of 26.8.1954 (hOWyve);. 1.imit~d bl' A,:rt.17 same statufe>. 

, ~ \ 
/261. even EVA' 5 sin is invoked and -explained as a reason for 

the-punishment of the wife (the punishment being her sub
jugation to. the man): TROELTSQt, op. oit. ~ 557. ' ~ 

l " 
262. HORKHE'IMER,' op .pi. t. ~ 225: ~ndeed she helps the man in his 

~uthoritative exercize ,of power and oppression on their 

(jhi14re'n anÇl she supports him in his being a tyrant and 
a vidFim of :3Y anny in order to maintain he~\and her chil-
dfen' s eco~omi ':we1fare". ' : 

. ' 1\ " , 
l ' 
\ 

\,. , if 
'\ 
" 

/ 

(v 
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132. 

stitutions proclaimed the equality of rights between man ahd 

wornan, betw~en h~~band and wife. 

It is true that HEGEL hirnself said categorically: 

Equality~ "Bameness"(. DieselbigkeitJ of righfrs and duties -
" 

man sha II not have ma re val ue th an the ùJife~ 63 But there is a 
, 

long way between declaration of rights and realization of the 
1-

declared.precepis. 

2. Eguality and the Married Woman's Name, particularly 

in the latest Reforms 

The "implernentation Il of the principle of eguali ty 6f 

rights between man and wife, with respect to their name, tuxned 

out to be a disaster. 

'the "socialis't" sol,utions of the two Germanies and 

of Austria a~ absolutely u~satis~actory·. 
" 

'-,,' After the noise and publici ty which walj) made in 
_ ~ _ _ ~ _ __ _ _ l 

G~rmany (Feqeral Republic) Bbout the Family Reforrn Law on~ . ' 
, , 

could legitimatelr ,expect a' somehow correct SOlution,\ e.g. at leas~ 
l , ' " 1 

along with the basic guidelines expressed 22 years earlier in. 1 
\ ' 

·th; SPD 'projectf64 where it was proposed that. the .spouses have 

,263~ ~GEL, Grun1dlinien ait.,. Par 16'1 (dt p. 314). 

264. SPD E'ntwurf eines GleiphberG, 13 1 1954- oru'cksache.-N.17B 
II Wahlperi'ode; s~e RAMM, Gleichberèchtigung und Ehe- und 
Fami lie1Jname ~ FamRZ 1962 281· (ât '286). See 'also his tory of 
the new provision in note 87 at page 56. 1 

. ,,~' 
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to declare at the rnarriage'cérernony to <the registrar which 
,1 , 

, , 
name of either one. of them or double name (in whatever order 

they wished, it is submitted) they' wanted to assume as their P 

marriage name. 1.. 
/ 

Parturient montes ... ,or better the reactionary policy .. 
triumph~d again. 

/ 

~ \ 
GRAF VON BE;RNSTORFF 265wrote : 

\The family consoience of the eduoated lev~ls in our peopll 
ought to be oons~dered as a remarkable faotor of oiviZization, 
sin oe the in te l lejotua l' produots of the fore fathers oon tinue 
living in it .•. the name would not express anything more about 
the desoendanoe from the man' s stirp ,and thus about the be
longing to a family ••• <the danger of people'8 olassifioation 
in their time, beyond, history is oonneoted with the abandonment 
of ,the genealo'gioal ovel'view ... it is oZear that the libera
lization of ,the marT'iage name is part of the geneT'al oontext 
of the manifestations of dissolution whioh at present we are 
experienoing in all fields •.. a prinoiple 266 oan also be dis
oussed to death!(man kann ein PT'inzip auoh totreitenJ 267 

In the Federal Republic of Germany and in Austria the 

wife continues receiving automatically 

268 ' 
s~o~ses . 

the man's name if no de-

cl arat,ion is made by the 
/ - \\ 

265. GRAF VON BE~STORFF, FT'eie Wahl des Ehena~en8? FamRZ -1971 
131. ,\ ~ 

1 

266.
1 

is th~ 'principle of equa1ity 
cy cof man meant? 

or the princip1e of suprema-
\ ... 

267. 
.' 

Quidam.H6BENER, 14.Beiheft zu O~Z,51,\went so far as tQ 
affirm that a.' . • fT'eie N-(lmen8Wah li die Ehe en ttJeT'te, wei l 
die Untersoheidung\ dUT'oh den \Namen zwischen unehelioher 
Mutter und deren K~ndern einerseit8 und efielioher Mutter 
und ihre~' Kindern ander-er$eitB unte:r> umBtJ8.nd,\n wegfaZ'le. 

J, __ .~ ___ ~. .. 
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The Latin jurisdictions p~ferred l~aving things in the 

twilight: in Italy as-we have seen the Rif0r.rn Law on Family provides 

that the wife, adds the man's name~ in France the new Oivor-

ce Law permits the wife to keep in certain circumstances 

her husbanq 1 si name ave a Z' aaaord . du mari which is manifestly 1 

h 269 contrary to the cha!acter of "ilïalienability" of the name • 

,- r&.," 

The Swiss Reform<o/aw
J i~ the next to come. The pro-

posaIs on the fami1y name are either that the spouses have 

a choice between the names of one of them but wath attribûtion 
/ 

of the man t s name to the wife if no choice is made (variant 1.) 

h . h h dl' ( . 2 ) 270 or t at the w~fe assumes t e usban s name var~ant . . 

In the U.S.A. Statutes and Courts have frequently 

arrogated to thele1ves t\e power to tell a married wo'rtan 

what her name was, thus depriving her of the ancient common 

law right to keep her maiden name. UNA STANNARD said,' as ~far iS the_ 

268. This is the East Germany solutio~ whtch bas been mani
festly-copied. 

269. Any convention on the name is null and void being con~rgry_~o--~ 
the naturè of the name as a means of_ cor-ree-t---i-qetœi-rrcation: 
this we have been always--taugJ:it--bi -French authors and Courts .• 

, See a1ready the contradiction in the fq110wing cases (before the 
coming into force of Law 75-616,Ju~10, 1975,Art 264): Civ 13 10 
1,964 ,J-Cl 196~ II 13891

l
note R.L.;' D 1965 409 ,note FOULON

~GAN~OL; Gaz Pal 1964 401onot~ anonym; Civ,2~ 1924-
DP 19~4 '1 19; Paris Tri Gr Inst 8 5 1970~ Gaz Pal 27 Il 
1970; Paris 7 1 1959, D 1959 5\8; Paris 2.12 196'0, J-Cl P 1960 
II ~1881 concl. NEPVEU. / 

, 'v 
~- \ 

270. NAF-HOFMANN, Revision des Ehe-und Ehegaterechts im ZGB~ 
Zurich 1976. - " ' ~ 1 

, 

\ 
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U.S.A. are concerned:'In regar~ to married wo~en's name8~ EngZand 

. 271 ". 
has been the torchbearer of Zibert~~ not Amer~ca . 

(; 

In tact we are far away frÇ>m equality .... of r~ghts ,in 

U.S .A~ as weIl a~ in Engl'an~. -~esides ~e uncertain p\ssi

bilityof woman to keep her maiden name,'the ge-

neral rule is ' the wife is identified in society 

by her husband' and, incredibile dictu, in U.S.A. 

also by his Ch!istian name. 

The socialist solutions are gen~ally spe,Q.)dng a~ 

ceptab1e. They werl deveioped however from a wrong concept. 

They are just the result of a political exigency: 

\. 

271. STANNARD, op.ait.,. 39. __ 

/ 
It is worthnoting ~hat Eng1ish author_i~y. s'ometîmes is r 7-
-ferred to by Amen.c'an COUt!lts fç>r obtal.nl.ng, a resul t whl.ch 
~ opposite to the English 1aw: i.e. Chapman v. PhQ~nix N~Z' 
Bank ci~-nôfe 106; Rago v. Lipsky oit at note 116: 

--------------~--
! ' 
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136. 

CONCL US ION 
• 

"As Heaven iS" ~ar from' earth, 50 far i5 the real 

\ .'J 272 
spirit ~f equa1ity from the exaggeratetl-spirit o~ equa1~ty r 

Not just'~quality, but equality of right~ i8 the end which 

th~ 

sarne 

l~w must rea1ize. ,Each person 

condi tions Q..f 8 tart. 2 73 

/ ". 
should be granted the 

But women and married women in ~partficular will 

never obtailfull ,rquality of rights as long as they keep 

b . \ t 274'- 1 . h" . -0 ey~ng to e man , as ong as t e1' conhnue support~ng f'\ 
the authority' of men in the "education" of chi~dren, as long 

keep renouncing tO\fi9ht-th~ rules of the patfiarchal 

T~ey are thus co-responsible of the catastropnic ef-

.' . '1" 275' 
fect of parental authority ~n ,the new ~enera~it.!?5 • 

, \ 
i 

,And the consti tutional pri?ciples of equali ty of 

rights with resp~ct to their name will hardly be imp1emented: 
o • \ 

. , 

society will continue calling, them with their husbands' names. 
. \ 

1 
2~2. MONTESQUIEU, Esprit des LoiB~ It. transI., bo spirito deZ 

Ze te9gi~ Pâravia, Torino 1960 121. 

This is the' re'ason why we can neve r 0 agre·e ~i th th~ prac
tical uph91ding ~f the "boast of heraldry" especiall,y 
under the/ hypocri:\te formula of "part of the narne". EVery 
person has a right to obtain the highest distinctions, 

\ \ seq. 
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\ 0 

\ 

It is' n,ot a matter'of names, ot course, it is '1, 

just' also a matte~~of names. 
\ " 

.' 
J?erhaps i t lies in the women 's hands\ to bring'· ..... 

a ne"W era of thousands ,?'f years of bette;- history for the 

world,oif, against the ~a~ of war and tyra~nYI of authority 

and arroganc.e, of pride and vanity of men, Stat~ and reli-
t 

gion, they s,:!cceed in re-estàblishing the law of peaée _~d-;\ 

276 
love on earth • 

fi' 

*n the same time they wquld of couse secure their . // 
right to keep their name after marri age and to gi ve this 

\ 
name ,to their children. -

, 273. continued. ,\ . O. ' 

• 

-. 

to became - __ why not - a Prince _ or a Duke. But the ',: 
'digni ty has to die wi th \ i ts bearer 1 and every genexation 
must s tart conque ring aqain, wi th i ts own meri ts,' i ts -
digni ties ~ i.t;s ti tles ar(d awards. Th~s is mostly: an Eu- • 
*opean Proble~. The better American view was clearly 
~xpressed by McGEE~f.N J. in Appl of Fe1'1'is et al." . 

o ci t. at note 237: In Ame rica ·the1'e wi II a'lways be men 
. ready to exp loi t 1'e ligi.ous and ances tral diffe'l'ences 

but suchrJ men will constantlY lose sta-tu1'e as tiTl}e passes 
and .wi l t even tuaHy âisappeal' thl'ough th~ir own. smaUness. 

274. N,IfJ'TZSCH~, Gef!aTflmelte Werke~ MuSa'I;"ionau~gabe, XIV 95, 
very cyn~cally ~aid: I~r such't e-tn~n Fflh\rer ound wollt 
euch ge1'ne kommandieren l.assen! " , .' 

~ 
- ~27S. MARX, GesamtaU8gabe~ l Abt, III-, Beflin 1932 396: D'ie 

. seq. 
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/ 138. 

Let us hope that ~f this happens the y will be more generous than 

men w~re, and that they will not take vengeance by compelling 

men to assume' for the next 4000, years 'the wife ~s name at mar-
,,"} . 

riage. ": Otherwise i t would start all over again wi th names and 

Bi~ls of Rights. 

, 

. , 
, . 

'. l' 

1 

275. continued. \! \. 
feigsten, widersta~dBunf8higB~en Menschen werden uner
bittlicn, sobald sie die absol,ute el,tertiche, Autorit!1.t 
geZtend machen k~nnen. Der Missbrauch derselben ist ' 
gZeiohBam ein poher Ersatz fUP die vieZe UnterwUrf~g-
keit und Abh!1.ngigkeit, denen sie sichJin der bUTgerlichen 
Ge8eilschQf~ mit oder wider Wille~ unterwerfen. 

T 

,-

276'~ If this re~lly happens\ we will ~iscover finally whether' , ' 
Il ENGELS was right when he osa'1d that àll- the inj\1Stlce of c..,. 

classes was brought by thé 'patriarcha.1 .systems, ',whereas 
.the matriarchat rep~esented ~ system without social ten
sion,s an'd' slavE!J:Y of human beings: ENGELS, Der l1.,rsprung 
der Familie~ des Pr~ateigentums und des Staats,\ Züriçh 
1934 40. Se~ also FROMM, Die sozialpsychdlogische Bedeu
tung d~ Mutterreahtstheorie, ,in Zeitschrift fUI' SiJàia1.,for-
sahun-g, III,Jr934 196..' ,', 
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A p pen d x 

The thesis was ready for presentation, when the 
'rR J 

essay of ijEPTING, R., Dié Neufa88ùng des Pa~. 1355 BGB und 
~ , 

daB inte~\ationaZe ,Ehenamen8r~~~- Kann ein AùsZBnder bei 

Ehe8ahlie~{Jung den Namen 8einer deut~ ve~Zob_ten annehmen7 1 
"- /J.., 

StAZ 1977 157, was pUblished. "-"-
J -

This important discussion about the liberty of 

choice of the spous~s' name in West Germa~ and the growing 
~ " 

tendency to prefer as èpnnecting factor the 1aw of-the domi-
\ 

\ 
1 

ci1e in matters' ~f nafues 'and 'te qua1ify the name JOOre and more ' 
î 

aS,a private right is wort~o be brought to the attention of 

the reader. 

\ 

\ 

\ ' 


