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ABSTRACT 

.J oseph Schacht has devoted a considerable part of his career to study the 

cariy history and devclopment of Islamic juristîc thOl'ght. His the sis about the 

formation of Islamic law in which the Prophetie traditions played a decisivc role 

has cOllstitutcd a basis for subsequent rcsearch on the subject; and, what is 

more, it possesses ail the attributcs of originality and profound thought. 

Sorne responscs, somctimes scvcrcly critical, have been addresscd to 

Schacht's thesis. Sorne cvcn accuse him of fostcring a "misconccption" of the 

position of law in Islam and of paying littIe attention to the Qur'unic legislation. 

ft is no wonder, they maintain, 1l1at Schacht upholds a vicw which clearly devi

ates from the cornmon hclief of the majority of MusIims. 

On the other hand, certain :-Icholars have thought highly of Schacht's thesis. 

The broad outIincs of his thesis, his e si/entio argument and his backward-pro

jection and corn mon link thcorics, have won high aeclaîm among leading schol

ars, both Oricntalists and non-Orientalists. It is not an exaggcration thcrefore 

whcn .Iourani writcs: "Joseph Schacht rcsurrectcd the intellectual life of Medi

eval Islam by his powcrful intelligence, learning and concentration./I 
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R~SUM}!: 

Joseph Schacht a dévoué une part considérahle de sa car

rière à étudier les débuts de l'histoire et du développement 

de la pensée juridique islamique. Sa thèse sur la format Hm de 

la loi islamique, dans laquelle la tradItIon prophétiqm~ ;OUd 

un rôle décisIf, a constitué une base pour les recherches 

ul térieures sur le sujet; de plus, elle posséde toutes 1 e'~ 

qualités d'une pensée originale et profonde. 

Des cri tiques, parfois très sévères, ont été adressées à 

Schacht. Quelques uns sont allés Jusqu'à l'accuser d'entretenIr 

une conception erronée sur la positIon qu'occupe la 101 dans 

llIslam, ou encore de ne pas prêter suffisamment attentIon à la 

législation coranique. Il n'est donc pas surprenant, selon eux, 

que Schacht soutienne dans sa thèse un pOInt de VUE' qUI 

dévierait de façon significative par rapport à la croyance 

commune et à la compréhension de la majon té des musulmans. 

Par contre, certains spécialistes ont eu une haute opInIon 

des thèses de Schacht. Les grandes lignes dIrectrices de sa 

thèse - l'argument "e silentio" la " p rojectloTl rètrogarde", et 

la thèse de la n jonction commune Il - 1 ui ont valu les acclama

tions de grands spécialistes, tant de la part des orientalIstes 

que des non-orientalistes. Ce n'est donc pas une exaggératlon 

lorsque Houranl écri t: "Joseph Schacht a reSSUSCl té la vip 

intellectuelle de 11 Islam médléval par la force de son intelle

gence, sa connaissance et sa concentration. Il 

i 
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INTRODUCTION 

Joseph Schacht is a weil known sdlO)ar in the fidd 01 Is)amic law. l:nr 

much of his lifetime he devoted himseJl to the hi~toril'a) study 01 early bbllllic 

juristic thought. It is truc that his works, "ill whieh he ~kL'tche~ the hroad out-

lines of the hi~tory and dcvelopme-nt of blamic law, C(ln~titlllL' the IWl1chllltll'" 01 

aIl modern studies on this subject." 1 

Schacht's thesis concerning the historical developme-1l1 01 Islamic law has 

generated one of the most serious dehatcs among blamicists. Somc 0\ llwlll 

generally acccpt the thesis but offC'r a critique 01 certain a~pl'ds 01 it, whlle oth

ers vehemently oppo~e it. Ncvcrthdc~s, wha1cvcr thl'ir rc:-,pulhL', Schacl1t':-- thl'-

sis remain.:> a greal achi..;vemcnt in the lield 01 blalllic law; ,llltl, ,1:-- Wl' ~hall :-.tT, 

it has given inspiration 10 Islamicist:-- in thclr 1l'~L'arch 011 the ~l1hJL'd. lli~ !l/ag-

num opus The OriRÎns of MlI/llIf1lllltlllllll JllIlspllll/el/C/', in which hl' l'Iahoratt'~ 

his thesis to a great ntent, i~ remarkahlc. As An~,ll i put it " ... no othl'I WOI k 

cmbodies a comparable amount of rescarch, nor doc~ any olber work ath.'mpl 

to show the carly devcIopment of blamic jurisprudence 011 sllch a wide call

vas.,,2 It is no surprise then that W. M. Watt's prediction that Schacht'~ work i: 

a "landmark ... study ... likcly to be the basis ni aIl future work on the ~lIhjl'ct,,,:1 

1 David S. Powers, StlHlies 1Il Qur'all lllUi /-Iadrth: The Formll(WII of thl' 
Islamic Lall' of InherÏfflllce (Berkdey: Univer!->ity 01 Caliloll1!<l Pre,,", !()Xll), 
1. 

2 Zafâr I~hüt] Ansürî, "The Early Devclopment 01 blamie Fiqll i Il Kul ah Wllh 
Special Reference to the Work" 01 Abù Yûsut and Shaih;,'1Î," (Ph.D. dl~~., 
McGill University, 19(6), 3. 

3 W. Montgomery Watt, rcview of 7Ïle OnRim 0; MlIhul1ItlUU/llll ltm'>'Jrlt
dence, by Joseph Schacht, in Journal oj the Royal A\lliln SOCIety (lI)52): ()!. 

In other expression Il.A.H... (iibh writc:.; "it will becomc the loundatlol1 lor ail 
future study of blamic clvilizatioll and law, at ka~t in the Wc ... t" hLC Ill.., 
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has indeed proven rcmarkahly accuratl:. 

ln order to understand Schacht's life and the importance of his cndcavour 

as a great Islamici~t, particularly insolar as his contribution to the study of 

h,lamic law is concerned, the lirsl charter 01 this study is intcnded 10 discuss 

his background, personality, can.~er and work. 

The ~ecolld chapter \V ill he dealing with Schacht's main thesis alJ~)ut the for-

mation 01 blamie law. ('olltrary to the traditional belie1', St.hacht postulates 

that Islamic law dit! not originate in the lifctime of Muhammad, and he has seen 

the popular and administratIve practices of the Umayyads as il ~taning point for 

the lormulation of Islamic law. '1'0 support his main thesis, Schacht traces the 

authenticity 01 the concept 01 Prophetie tradition!'. which had. he c1aims, played 

a signilicant mie in the lormatio!1 01 blamic law. ~chacht lirmly conc1udes that 

the Prophetie tr ;\(.htion~ have been lormulatcd by laler gcnerations and have 

Ilothing 10 do with the J>rophet himsc1L 

The rcspollse to Schacht's the sis will he treated in the thinl chapter which is 

divided into two sections. The tÏrst conccrns the authenticity of Prophetie tracli-

tions. In thi~ part, we present the views of some scholars wJl0se thcscs arc at 

variance with Schacht'~; C.g., Fazlur Rahman, Nabia Abbott, Fuat Sczgin, 

M.M. Â.,ami, and ~alür Isl:iiq An~ürî. 

The second part ollers !'.ome scholar!'.' rcsponses addressed to Schacht's pri

mary thesis about the lormation of lslamic law. Coulson, for examplc, rcmarks 

that it is h,m.l to undel~tal1d the discot1tinuity that Schacht crcatcd hctwccn the 

review of 7 he Ollglll.\ of MlIlwmmadll/l Ju Il.\prLU/f!/1 ce , hy Joseph Schacht, in 
Joumal 01 CO/llpmlll/l'(' Leglslatio/l and Intellwtiol1111 LaI\' (1951): 114. 
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Qur'iin and the formation of Islamic law. David S. Powcrs. S.V. Fit/gl'Iald. s.n 

Goitcin. and M.M. Â7ami support Coulson':-, viewpoint and th\.'y (ilL' of the 

opinion that, in contras! to Schacht's thesis, thc formation 01 Islamie law l'l'I-

tainly started during the Iilctimc of the ProphL'l. 

'1'0 balance the views prcsentl'd in the thinl charter. the suh!'ocqucnt chaptl'l'. 

the l'ourth, will give an account of some scholars who have takel1 for grantl'd 

SCh:lcht's thesis and made it a basi~ lor their !'ocholarly re!'ocillch. 'l'hl' 1 l'levant 

contributions of Patricia Crolle, Judith Romllcy Wcgl1l'r. (;.11.1\. 11Iynholl. 

Rafael Talmon, and R. Marston Spcight will he disl'll:-.scd. 

-



CIIAPTER 1 

JOSEPH SCHACHT'S 
BACKGROUND, CAREER, AND WORK. 

J. Schacht's Background and Personality. 

While it is not our intention to write a biography of Joseph Schacht, we 

shaH attempt to provide a sketch of certain significant events in his career and 

to concentrate more on those factors that are necessary for our understanding 

of his background as a scholar of Islamic studies, and particularly of Islamic 

law. 

Schacht was born on MareIl 15, 1902 at Ratibor in upper Silesia, whi(,h was 

then in Germany and is now inside Pol and (Raciborz) just across the t'rontier 

l'rom {'zechoslovakia.] In this city he grew up and lived during the first ei~ht

cel1 years of hi~ lire.:2 Unrortunately we do not have cnough information regard

ing his activities during his early life in the city of his birth. 

Schacht came from a relatively religious and educated family. His father, 

Eduard Schacht, was a Roman Catholic and a teacher of deaf and dumb stu

dents;3 his mothcr was Maria Mohr. In 1943 he married an English woman, 

Louise Isobel Dorothy, daughter of Joseph Coleman.4 The religious and 

') 

" 

Robert Brunschvig, "Joseph Schacht (1902-1969)," Stlldia Islamica 31 (1970): 
v. Sec also G.E. von Grunebaum, "In Memoriam: Joseph Schacht/' Interna
tional Journal of Middle East Studies 1 (1970): 190; Bernard Lewis, "Joseph 
Schacht," Bulletin of the School of Oriental and African Studies 33 (1970): 
376. Unlikc the others, Hourani said that Schacht was born on June 15, 
1902 (sPc George F. IIourani, "Joseph Schacht, 1902-1969," Journal of the 
American Oriental Society 90, 1970: 163). 

Iloumni, "Schacht." 163. 

.1 Ibid. 
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educational atmG~pl1ere of his home gave him an opportunity to hecol11e fill1lil-

iar with Christian religious teaehings and also with the 1 khr:w language from 

an early age. This was very important later lor his understanding nI' the great 

religions in the Middle East. Bernard Lewis writes: "During the period sl't 

aside for religious studies, a rabbi came to teach the Jcwish hoys Ilchrew. 

Although the young Schacht was not one of them, he managed to complete his 

other tasks and to get himself acccpted in this group, where he look his tirst 

steps in Hcbrcw.,,5 

Schacht was to achicve a high degrce of learnillg. 1 le startcd his education 

in his hornc town of Ratibor. After studying llehrew l'rom a rahhi and alter 

receiving a c1assical Gymnasium education thcrc (l911-20), hc wenl on to the 

Universities of Breslau (Wroclaw) and Leipzig where he IiI st studicd c1assical 

and Semitic philology, and thcn theology.6 ln 1922 hc won il Univcl sity prizc 

with an cssay on thc Old Testament, and receivcd his D.PhIl. .\IIf11111ll CI/fil 

laude l'rom Breslau Univcrsity at thc end of 1<)23. Ile also obtaillcd an M.A. 

degree in 1947 and a D.Litt. in 1952, hoth l'rom Oxford Univcrsity'? 1 lis dOl:-

toral dissertation consisted of an cdition, with partial translation and COl11men-

taryof Khassaf's Ki/lib al-~iylil wa l-makhfmj (llanovcr, 1923), a medicvaJ Ara

bic tcxt on legal devices.8 

4 The entry about him in Who was Who, vol. VI (London: Adams & Charlcs 
Black, 1972), 1007. 

5 Lewis, "Schacht," 376. 

6 Aharon Layish, "Notcs on Joseph Schacht's Contribution to thc study of 
IsJamic Law," British Society for Middle Eustern Studies, Bulletin 9 (19X2): 
132. Sec also Lewis, "Schaeht," 376; Brunschvig, "Schacht," v; 1 Iourani, 
"Schacht," 163. 

7 Who was Who, lOO'I. See a1so IIourani, "Schacht," 163. 
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Schacht had a strong personality and uncompromising integrity which some

times Icd him to takc an extreme position. Bernard Lewis givcs a concise pic-

turc of his pcrsonality: 

ft was for mOrfil reasom: that he ieft Germany when Nazis came to 
power, and nI' ',cr again rcturned to his native land or wrote in his moth
er-tongue. He imposed the highcst standards on himself and also 
expected th cm of others. The devil has P-lany temptations. Those whir.h 
he puts hefore the scholar in particular arc to daim, or not to disclaim, 
knowlcdf?e which he docs not possess, and to praise, or not to condemn, 
work whlch he knows to be shoddy--be it through politeness, interest, ire
nicism, or mere indifference. Schacht did not succumb to either of these, 
but was hoth humble and severe in matters of scholarship. Honest in ail 
things, he was incapable evcn of the sm aIl social hypocrisies that aca
demie and personal life so often demand. Perhaps for this reason he 
somctimes had the rcputation of being a difficult :,erson to get on with-
one who might both givc and take offencc wherc none was intcnded. For 
those who were fortunate enough to gain his respect or friendship, this 
was not so. His friendship once given was complete and permanent. 
Behind the sometimes rather

9
stiff exterior, there was a man of great 

kindne..::s, loyalty and humour. 

As a teacher, Schaeht had many admirable Gualitics. Wakin,10 who was for-

tunate ln have donc her graduatc work uIlCler his guidance, has rccorcled sorne 

of these. In formaI lectuJ-cs, according to Wakin, Schacht dominatcd the room. 

His foredul dclivcry, his reS011a11t voice, and hîs precise use of language were 

very astonishillg and fascinating. In a seminar or conference his performance 

was very remarkable, for "his enthusiasm for his subject, and the vast store of 

knowlcdge lrom many ticlds that ilIuminated and broadened every discussion, 

made lhese hours dclightful and cxhilarating ones." Moreover, he had "a fine 

appreciation 01 humor and a sharp wit which he exercised with unsuppressed 

X 1 Iourani, "Schacht," 163. 

9 Lewis, "Schacht," 381. See also Jeanette Wakin, "Additum: Joseph Schacht, 
1902-69." Journal of the American Oriental Society 90 (1970): 168; "Dr 
Srhacht: An Outstanding Arabist," (Obituary) Times (London), August 8, 
1969, 10: IIourani, "Schacht," 164. 

10 Wakin." Additul1l." 16X. 
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pleasure." His gencrosity also appeared in his attitude towards his advaneed stu-

dents. He was always rcady, for example, to lend searee works l'rom his privatc 

library, and turned ovcr copies of rare manuscripts and notes that he had care-

fully collccted during his rescarch over a period of many years. 

2. Schacht's Career. 

Scbacht's scholarly background supported his carecr and enablcd him tn 

acquire a rare combination of academic qualifications. 1 le reccived his fiTst 

acadcmic appointment at the University of Freiburg im Brcisgau in 1025. Two 

years later, in 1927, he was appointed i\ssociate Professor at the age of twenty

[ive. The year 1929, when he turned twenty-seven yeaTs old, \Vas an important 

one in his career, for in that year he was promoted to full Prolc:-.:-.or ot ()riental 

Languages, al that time the youngest man eVCT to have achievcd this po:-,itioll in 

Germany, and he held this chair for the Bext three years. ln 1032 he wa:-. invited 

to take up a chair in the same subject at the University of Konigsherg,] 1 where 

he stayed [or only two years, for in 1034 "he resigned his post as a gesturc of 

prote st againsl the Nazi regirne.,,12 

Schacht's theorl'f ical education was not divorced l'rom the practical and top-

ieal aspects of his field of study. During the period of his tirst aeadcmic post at 

Freiburg, he profited l'rom close ass(,ciations with his collcagues in the Faculty 

of Law. Thus, "without having taken a law degrce," 1 lourani rcmarb, "he 

acquired by his own reading and associations a hasis 01 tcchnieal knowlcdge 

Il L . liS 1 1 Il 376 S 1 J . 1 liS 1 l' (' ·1 . 1/ 1 '1') CWlS, Clac 11, ' ., cc a so ,ayls.l, ,C lac 11 s ,ontn mUon, ,1 ... ; 

Hourani, "Schacht," 163. 

12 Times (London). 
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sufficient 10 support his carecr of research on Islamic law."13 

Schacht was also exceptionally weIl aequainted with both the Western and 

Eastern Muslim world. During the year ... 1926-33, he lraveled extensively to the 

Middle 1 ~ast and North Arriea. In the spring of 1930, he was a Visiting Pro

fessor of Scmitic Languages and Islamic Law at Cairo University (thcn the 

Egyptian University), lecturing in Arabic~ and he returned there again to teach 

during the years 1934-9. The outbreak of the Second World War in 3eptember 

1939 kept him from contÏ!ming his lectures at that University, and at the end of 

the war he preferred to stay in England, even though he was invited to return to 

Egypt. Beeause of his ext~nded stay in the East, he became an expert in Arabie 

and Turkish and had the opportunity to work on rare manuscripts in various 

collections in the Arab lands and Turkey.14 

1 n 1939 Schacht moved to England. He worked there as an Oriental spe

cialisl and rcscarcher in the British Ministry of Information, and contributed a 

large number of talks to the Arabie and Persian programs of the British Broad

casting Corporation, many of which were printed in the B.B.C. publication 

called ai-Mlistami' al-'Arabî. 15 In 1946 he was first appointed as a lecturer at 

the University of Oxford, then late.' as Rcader in Islarnic studies (mainly 

Islamic law). During his years at Oxford, wherc he was able to complete his 

Origills, he made a number of trips abroad; for instance, he went on a lecture 

tour in the United States in 1948; conduetcd a research mission to Nigeria in 

1950 and to the Near East and East Afriea in 1953, 1963 and 1964. In 1952 he 

13 IIourani, IISchacht," 164. 

14 Layish. "Schacht's Contribution," 13~. Sec also I-Iourani, "Sehacht," 164-5. 

15 Ilourani, "Schacht," 164. 
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was appointcd as a visiting profcssor at the University 01 i\lgicrs. Ilis rcscarch 

in Africa was very significant for his carcer, for he had an opportunity 10 l'Oille 

into contact with the rcal life of Muslim society, "whose yicld bccamc suddcnly 

manifest in his penetrating cxamination of sectarian mosqucs (' i\n l1nknowll 

Type of Minbar and Its lIistorical Signitïcance,' 1(57).,.16 More spccitïcally he 

becarne more familiar with the problems 01 the application of Islamic IdW in a 

social context. 17 

In 1954, leaving his post at Oxford with greal rcluctHnce, Schacht Idt Hng

land for Bolland in order to take up the position of Prolessor 01 i\rabic al the 

University of Leiden. Berc he was able to study intensivcly Hntler ('. SlIollck 

Hurgronjc. His stay in lIolland was, however. of a hrid duration. 1 le wcnt tn 

Columbia University as a Visiting Professor of Arahic and Islamics III the aca-

demie years 1957-8, and returned ther0 ill 1959 to a n:gular appointmcnt as 

Professor in the same subjccts. Schacht once statcd th;tt hi~ intentioll wa~ to 

retire from Columbia University alter January 1970 and that he wa!'> planning lo 

return to England with his wife where he would continue his activities as a 

scholar and pur sue research, travel, and writing. 1 le once said that as soon as 

he was retired he would write a book in which "he would intcgratc the notes and 

prolegomena he had collected ovcr the years" and which would rcpre~ent the 

culmination of his intcllectual achievernent. Also, he had planned to complete 

editions and studies of Maturîdî's Kitiib al-Ta wh ld and Sahnun'~; M(ulaWlwlIllI. 

Unfortunately, thcse projects wcre never rcalized. Ile was suddenly :-.!rickcn by 

16 Grunebaum, "In Memoriam," 190. The essay was publishcd lJ1 Ar.\ Oriefl
talis 2 (1957): 149-73. 

17 Lewis, "Schacht," 376. Sec also Layish, "Schacht's ContrihutloJl," D2; 
I1ourani, "Schacht," 165. 
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a brain hemorrhagc and died at his home in New Jersey on August 1, 1969.18 

During the last twenty years of his life, Schacht was able to work on several 

projects that intercstcd him. Ile replaced J.H. Kramers (d. 1951) as an editor 

of the new edition 01 the Encyclopaedia of Islam, and continued this task 

through the flrst two and a half volumes, in association with Bernard Lewis, 

Charles Pellat and, after 1966, L.V. Menage. In the same period, together with 

Robert Brunsehvig, he co-founded and becamc the eo-cditor of the prestigious 

Studia Islamu:a, the l'irst issue of which was published in 1953. 

3. Schacht's Work. 

ln the preface to his Origins Schacht admittcd that his work was int1uenced 

by othcr scholars. D.S. Margoliouth, according to him, "was the [irst and fore

O1ost among my lhis] prcdeecssors to make more th an perfunetory use of the 

then recelltly printcd works of Shafi'î.,,19 H. Lammens had a significant inllu

enee on him in terms 01 critical insight and an historieal appreciation of Islamic 

traditions.20 Gotthelf Bergstrâsser (1886-1933) is included among his important 

18 I1ourani, "Schacht/' 166. Sec also Grunebaum, "In Memoriam," 190. 

19 Joseph Schacht, The Origins of Muhammadan Jurisprudence (Oxford: 
Clarendon PrLss, 1959), v. The Early Development of Mohammedanism 
(1914) is a uscful work of Margoliouth used by Schacht in both his Origins 
and An Introduction 10 lslamic Law (Oxford: Clarendon Press, 1986). 

~O Some 01 I,ammens' works used by Schacht are: Études sur le siecle des 
Omayyades (1930); Fiitima el les filles de Mahomet, (1912); Islam, Beliefs 
ill/d InsrillllÎons, trans. Sir E. Dcnison Ross (1929); La Cite arabe de Taif 
ala l'elile tle l'I/egirl' (1922); La Mecque li la veille de l'Izegire (1924); L'A
rabie occidelltale tll'llllt l'heglre, (1928); Le Berceau de l'Islam (1914); Le 
Califal de Ya-;,id 1er (1921); "Le Caraclcre religieux du 'târ' on vendetta 
l'he:t les Arabes preislamistes" (1925); "Les Hial dans le droit musulman," 
AI-Afaclzlll/ xxix (1031): 641-6. 
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predeec5:,ors, for, as Sehacht said, "he guided my lirst steps in MlIhal11l11adan 

jurisprudence."21 

C. Snouck Hurgronje (1857-1936) was abo one of his important predcces-

sors. Hurgronje's works were very important to Schacht's lInderstanding 01 the 

eharaeter and thc nature 01 Islamic law.22 During his stay at the University 01 

Lciden, he profited l'rom direct contact with Ilurgronje. ft ~hollid come a~ no 

surprisc that immediatcly alkr IIurgronje's death, Schacht wrotc a J11C11l01r on 

him.23 And in the Selected Works of C. SIlO/ick IIl1rgwllje,24 he prcsl'nlcd a 

s'.lOrt introduction surveying IIurgronje's most importallt worh, bC~ldc!>. cditing 

and translating four Df his articles, mainly on the :--uhject 01 Islamll' law. 25 

One cannot discuss Schacht's predel'e~~ors wllhout IT1clll1ol1mg Ignat. (iold-

ziher (1850-1 921) whose contnhution to the :--tudy 01 thl' hi:--Iollcal dcwloPIlll'llt 

of Islamic tradition literature and foreign ckllleJ1t~ in blamic law (Illainly 

Roman law), was perhaps 01 the grcatcst importancl' to Schacht's WOI h. In hi!>. 

first essay on traditions, liA Revaluation 01 Islamic ï'radition:--,1/2() Schacht 

21 Together with Bcrgstràsser, Schacht wrote Gnlllllzu~e de:, Islamlscl/ell 
Rechts (1935). Other inlluential works by Berg!>.tra'.ser lor Schachl are: 
"Zur Methodc der Fiqh-For~chung," !.\/amlca IX (19~O); and in Z.J>.M.( J. 
Ixviii, 1914: 395-417 (on Egypt during the lin,t lour centurie!>. 01 hlam). 

2~ Sorne of I1urgronje's works used hy Schacht are: MO!lllllllll/'tllllll.\fI/ ()()j()): 
The Achehnese, 1906; Mekka in the lalter part of the /CJ/h cenIII ry , tram,. 
J.H. Monahan (1931); and Ver'\lJreùle GeschrrJtl'1l (Ge.\ammelœ Sc/lill/l'il), 
6 volumes, 1923-7. 

23 Sec Joseph Schacht, "Christiaan Snouck lIurgn)J1Je," Da 1\1l/1ll 24 ()1)37): 
192-5. 

24 Edited together with G.II. Bousquet (Leiden: LI. Brill, )957). 

25 They are: "Islam," "On the Nature 01 (slamic I,aw,1I "The 'l-'oundatiolls' 01 
Islamic Law," and "Islamic Law and Custom." 

26 Prcscnted at the 21st International ('ongre!>.!'> 01 Orientali!'>h, Pari~ (July 
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declared that he took for granted Goldziher's thesis that the traditions "rellect 

opinions hcld during the first two and a half ccnturics after the hijrah.,,27 His 

views about toreign clements in Islamic law, which were more c1aboratc than 

(Joldziher's,28 were discussed in his "Foreign Elements in Ancient Islamic 

1 fi • 1 1 .. h t' "'9 ,aw, cons)(. ere( as a pIOneermg essay on t c su )Jcct. ... 

Although Schacht's works, according to Layish. ('ovcr many aspects of 
~ 

Islamic studies,30 there is no doubt, howcver, that thc most important contribu-

tion on the part of Schacht was in the field of Islamic law, and it remained one 

of his principal concerns to the end of his days.31 This is understandable, for 

he bclieved that Islamic law "will always rcmain onc of the most important, if 

not the most important, subject of study for the studcnt of Islam.,,32 

Thcrc arc many works writtcn by Schacht on Islamic law. Nevcrtheless, his 

1948); then published with additional notes and materials in Journal of tlze 
Royal ASllllic Society (1949): 143-54. 

27 Schacht, "Islamic Traditions," 143. 

28 For Goldziher's thesis, see his essay "The Principles of Law in Islam," in 
The /lis/orions' HistOI}' of the World, volume viii, cd. B.S. Williams (New 
York: Tiffany & Co., 19(8): 294-304. Other Goldziher's works used by 
Schacht arc: "])as princip des istishab in der Muhammedanischcn Gesetz
wissenschaf," Vien na Oriental Journal i (1887): 228-36; "Das Prinzip der 
takijja im Islam." Z.D.M.G. lx (1906); Die Richtungen der lslamischen 
Koralllluslegllng, (1920); Die Ziihiritell, 1884; "Kample Um die stellung des 
lIadît im Islam," Z.D.M.G. Ixi (1907): 860-72; "kasama," Zeitschr. vergl. 
Reclusll'iss viii (1889): 412; Le Livre de Mohammed Ibn Toumert (1903); 
"Materialien zur kenntnis der Almohadcnbcwegun~," Z.D.M.G. Ii (1887): 
30-140; Mullllmmedanlsclze Studien, 2 volumes (Etudes sllr III tradition 
islamique, trans. L. Bercher, 1952); "Strcitschrichte des Gazülî gegen die 
Bâtinijja-Sektc (1916); Vorlesungen liber den Islam, 1910 (Le Dogma et la 
loi l/e l'Islam, trans. F. Arin, 1920); "Zur Geschichte der hanbalitischen 
Bcwcgungen," Z.D.M.G. Ixii (1908): 1-28; "Zur Littcratur des Ichtilaf al
madzühih," Z.D.M.G. 38 (1884): 669-82. 

29 A French version of the paper was presented in the Thini Congrcss of 
('omparative I,aw, I,ondon (August 1950). At the l'lame ycar it was pub-



main thesis is mostly cxprcssed in his Ori~ills and hridly reiteratl'd in his "!flO

duction.33 Both works posscss ail the attributcs of originality and prolOlllld 

thought, and, as will be sccn in the third and tourth chaplL'r~ 01 this tIll'sis, have 

motivatcd a number of schnlars to do furtller research. It is l1l'ce~sary, thell'

fore, to give special attention to these two books. 

Schacht's Origills is concerned with the developmcnt 01 Icgal theory timing 

the formative pcriod of Islamic law, and is divided into four main sections. In 

part 1 (The Dcvelopmcnt of Legal Theory) the contrihution of Shal i'j to the 

developmcnt of kgal thought is cmphasized. In part Il (The (irowth 01 I,eg.d 

Traditions) therc is a most illuminating discussion 01 tlll' gH\wth 01 kgal Tradi

tion in the pcriod bcfore Shüti'î. Part 1 Il (The Transll1is~i()n 01 Legal Doctrine) 

traces this transmission l'rom the late U mayyad perlod III wllll:!'. Schacht argue:--, 

Muhammadan jurisprudence hat! it~ stdrting point. I-ïnally III pail 1 V ('l'he 

lished in Journal of Cor t)a/aIH'e Le~ls/atioll und 111 II'rna(uJ/lu/ IJiIIl' 32 
(1950): 7-19. Thc c!'-.say ,ater was reprinted with additions in M('lIlout'.\ de 
l'Academe Internationale de DrOit Compare (Rome) 111,4 (}<J55), abp in 
his "Droit byzantin ct droit musulman," COIll'e/?110 Volte (Rome) 12 (1<)57): 
197-230. Concerning Foreign clements, sec also hi~ "The J ,<IW," in (JIlIIV 
and Variety in Muslim Cll'ilization. co. Gustave E. von (,rullchaum (Chi
cago: University of Chicago PH'SS, 1955), 71-2; his "J ,aw and 'll~licc," in 
The Cambrid/?e History of Islam, cds. P.M. lIoIt, Ann K.S. I,amhtoll, Ber
nard Lewis (Cambridge: Cambridge Univer~ity Press, 1(70), 546; hi:-. "Prc
Islamic Background and Early Dcvdopmcnt 01 J uri~prudcnce," III I_(m' III 
the Middle East: Ori~in lInd Development oJ 1.\/lIIIlIC LaI\', cd~. Majld 
Khadduri and IIerbert 1. Liebesny (Washington, D.C.: The Middle hlSl 
Institute, 1955), 35-6; Edwin R.Â. Seligman, cd. nie Encyc/ofJlIedlll oJ 
Social Sciences S (1932-7), s.v. "Islamic Law," by Jo~eph Schacht. 

30 Layish, "Schacht's Contribution," 132. For a uetaiIcd list of Schacht\ ~chol
arly publications, see Brunscbvig, "Schacht," J\.i-xvi. 

31 Sec Times (London); Layish, "Schacht's Contribution," 132; Lewis, 
"Schacht," 376. 

32 Joseph Schacht, "The Schoob of I,aw and I,akr J)evclopmenl 01 'uri~pru
dence," in Law in the Middle East: Ori~in und Deve/opmenl oI I.\lamic 
Law, cds. Majid Khadduri and Herbert J. Liebcsny (Wa:-.hington, D.C.: 

i 
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Dcvelopmcnt 01 the Technical Legal Thought), alter a discussion of sorne gen

em! tendencies, the reasonillg of certain prominent scholars is described. 

Schacht's lindings in this book made a tremendous impression on many Is!a-

micists. When he published it in 1950, the book immediatcly met wÎth immense 

approval,34 and several reprints wbsequcntly appeared, the latest being the 

fourth, published in 1967. This work, according to Makdisi, "is a work no less 

fundamental than that of Goldziher [The ?iihirI.~ cunfirming it and going beyond 

it to do what Goldziher had hoped would be done once Shafiï' s work L Risiilah ] 

was lound and published.,,35 

Schacht's Introduction is divided Înto two sections. The 1Ïrst section is con-

cerned with the devclopment of Islamic law and also includes sorne discussion 

of devclopments in Islamic law during the last ccntury in various regions of the 

The Middle East Institute, 1955), 84. 

33 The terminology used hy Schacht is worthy of note. He uses different adjec
tives in the title of his two famous books: Mulwmmadan and lslamic. This 
issue becomes more comp,licated if we look at his article "Foreign Elements 
in Ancient Islamic Law.' In this article Schacht uses many terms almost 
interchangeably, such as: Muhammadan law, Islamic law, Muhammadan 
jurisprudence, Islamic jurisprudence, Muhammadan legal science, Islamic 
lcgal science. From this article one may conclude that according to 
Schacht's point of view Muhammadan is the same as Islamic. The use of the 
adjective Muhammadan suggests that the law was creatcd by Muhammad, 
which clearly contradicts the Muslim undcrstanding. There was, actually, a 
tendency of the early Western scholars such as Margoliouth, Goldziher, 
Ilurgronje, Gihh, Bosworth, Smith, Guillaume, and Fitzgerald to use the 
term Muhaml1Jddan in the titles of thcir works. In his early time, Schacht 
seems to have becn intluenccd by such a tendency. However, he never 
again used the term Muhammadan in his later publications as dcmonstrated 
in his last famous book, An Introduction to Islamic Law. To make it more 
clear, take the following example. Whcn Schacht discusse3 the position of 
the concept of Sllflllllli in lslamic law, he writes in his earlier work: "This 
originally ancient Arah idea of sunna becarne one of the central concepts of 
Mohammedan religious law" (see his "The Law," 69). Then he changes the 
adjective Mohammedan to Islamic in his later work: "This ancient Arab 
concept of ... lm'Ill W,\S to becomc one of the central concepts of Islamic law" 
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Muslim world; e.g. Turkey, Egypt, Sudan, Pakstinl'. TransJordan. Israel. I,l'ha

non, Syria, Cyprus, Iraq, Iran, Pakistan. Indonesia .• md Morocco.3() 'l'hl' ~ec-

ond section analyzes systematically the following topics: the original S(lurCl'~. 

general concepts. the law of pl'rSOIlS, property, obligatIOn 111 gCllcral, ohligation 

and contracts .n particular, family, inheritance. pen.tl l,lW. proCCdurl" ,ml! the 

nature of Islamic law. 

Besides the new matcrial concerning the dcvclopmcnt 01 bl.1I1l1l' law dUrlng 

the last ccntury, the first section (the historical section) 01 thi~ hooh C(\Vl'r~ the 

same subject contained in the author's E'lJu1ssl! d'I/I/(' hl.\fOIlI' dl/ ("ou 11111\/11-

mail (Paris 1(53)37 which COI1sists 01 a hrici but compll'lll'I1!'>IVl' 'lIlVl'y 01 hulh 

the carly and latcr pel'iods of blamic law. corrc~pol1dlng In.\ Clllll!'>l' (lI kclllll'~ 

-'K given at the University or Aigicr~, .1( 'l'hl' hlglt~h Vl'l ~Ion 01 hl~ f<. "111/\\(' 

appeared in Lllll' III the Multlle Ell\t. l'<.!Jtcd hy MaJld Kh.lddulï dml 1 Ivl hl'I 1 J. 

(sec his IntroductIOn, 17). 

34 Sec the following reviews: LN .D. Anderson. revicw 01 'Ihl' ()/IRII1\ oJ 
Muhammadllll Jllrispr:lllellee, by Joseph Sch"cht, in Die Weil de\ 1,lillII.\ 2 
(1953), 136: "a new landmark .... Thl' vahdity of hi:-- main contcntl,)\]' aplK'al 
incscapable." H. Ritter, review of The OriRlI1s of Mullllfllll/lltlllll Jllrl\l'lII
denee, by Joseph Schacht, in Orien. .. 4 (1951), 312: /lIn Ihe WllOk, th,.., thor
ough rncthodical and original bo(,k, has advanced con..,idl'rably our knowl
cdge of the early devclopment ot one 01 the most important hranche', 01 the 
history of Islarnic thought and has estahlishcd a mcth()(hcal htl..,e lor II1W..,tl
gations of this kiml." Arthur Jetrery. review 01 1Ile Orrgll1\ oj Mu/ulII/II/([
dan JlIn~prudellee, b) Jo~eph Schacht, in Multlle l:'a.\I Journal 5 (1 ()Sl ), 
393: " ... meticuJous Ïn dctail, wber in judgemcnt, and c1ear 111 exp0..,llioll./I 
James Robson, rcview of The OflRlflS oJ Mullllfllmadlill Jurnprl/(/I'lIc (', hy 
Joseph Schacht, ill The MUS/Url World 42 (1<)52), ()1-2: "'1 lm l~ li pCI1l'trtlt
ing work displaying great critical acumen in which the author Llke ... hl~ n:ad
ers systematically through the theories 01 doctor!'> and ..,chool ', and ~h()w.., 
how legal doctrine and techlllcai legal thought dcvdopcd hy deVIOll.., way.., 
from slcnder beginnings." Altrcd Guillaume, rcvlew ot 'j 11(' Orrgll/\ (JI 
Muhammlldan Jllri,\prudenee, hy Jose;;h Schacht, in Bli1/C(1I1 oJ (Ize .\( Iwol 
of Oriental and A!deull Stlidie.~ 10 (llJ54), 170: "I)r. Schacht m<lke.., a (,Oll

tribution of the highest importance to our knowlcdgc hoth ot the dcvcloJl· 
ment of Muhammedan jurisprudence and 01 the evolutlo!1 and rnélnulacture 
of traditions." S. V. Fitzgerald, review ot nIe OflRIIl\ oJ MlIluJlllnuu/ull 1/1r-
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The second ~ccti/)Jl consi~t~ of much of the same discussion as appcars in 

the G. l1erg~/ra,\,\er',\ GnlfllLZllRe des islaml,\chen Recht.\' hearheitet und heraus

ReRehen (Berlin-Lclpzig, 1(35).40 Moreovcr, Schacht contends that this second 

hook is "the rc:,uIt 01 continuou~ work on the subjcct over a number of years," 

and, according to him, is not merely il restatcment of his previous works, but 

rather i .. intended to supersede them.41 

Schacht's IllIroduc!lO/1, Anderson as~erts. "is a most rcmarkable book and 

will hc widdy welcol11cd.,,42 In addition to this, "the law is discusscd in system-

atÏc lerfl1~ and in hi~torical sequence," and it i~ "far easier to understand and 1'01-

low" his pomt 01 view here, compared to his previous book, Ongins.43 There is 

also sigllllic,lIlt inlormatlon in this book for any per~on who wishes to devotc 

Ispnillence, by Joseph Schacht, in The Law Quarter!.v Re~'iew 6J (1953), 
395: "lli~ conclusions always merit respcctlul attention, and they will, wc 
bclicve, comlTIand general, though perhaps not unqualified, acceptance." 

35 (icorge Makdisl, "The Juridical Theology of Shafi'i: Origins and Signifi
cance of lJ.~'/Ï/ 1I1-Flqh," Stlillia Islflmiea 59 (1984): 12. 

36 On thls issue, the following works of Schacht are relevant: "Islam in North
ern NIgeria," Sllldw Islamiea 8 (1957): 123-46; "Notes on Islam in East 
Africa," S!lldlll lsillmica 13 (1965): 91-136; "Problcn:s of Modern Islamic 
Legislation," S!u(/w IslamlCll 12 (1965): 99-129. 

'37 J.N.D. Anderson, review ot An Introduction to Islamie Law, by Joseph 
Schacht, 111 Blilleflll of the Sclzool of Oriental and Afriean Studies 28 
(1965): 151. Sel' also his review of Law in the Mlddle East: Origin and 
Dt'relopmellf or lslanllc Law, cds. Majid Khadduri and Herbert J. Lie
hL'slly, in Muldle East JOlirna/9 (1955): 44g; Schacht, Introduction, vi. 

3X St'L' Iloural1\, "Schachl," 165; Lewis, "Schacht," 380. 

:W Anderson, revlcw of IllIroductioll, 151. According to Anderson, Sc1neht's 
two chapters in the L.ill\' in the Middle Ea.\t "provide a masterly summary of 
the way in which Islamie law in fact originated and of the wholc course of 
its historical devclopmL'nt-and thus make available for thc l'irst time in Eng-
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himsdf to the study of hdamîc law, lor it presents a phenomenal range 01 

material in its bibliographical scction.44 

During the last eightecn years of his life, Schacht reccivcd much public n.:c

ognition for his scholarly achievemcnts.45 1 le was awarded an honorary degrcc 

of Dc~ tor of Law by the University of Algiers in 1953, and was l'lcctcd il I11cm

ber of the Arab Academy in Damascu-. in 1954 and the J{oyal Nethcrlands 

Academy in 1956. But the most important award that Schacht rccL'iwd W.lS. 

perhaps, The Giorgio Levi Della Vida Medal of Ihe Near Eastern ('cntre, Uni

versity of California, Los Angeles, on May 9, 1 9fi<). 4ô This aW,1I d i:-. giwl1 hicn

nially to an outstanding schdar "whosc work has :-.ignificantly and lastingly 

advanced the study of Islamic civilizatioll." On th,11 occasion hl' dl'livcrcd an 

address on a subjcct which fittingly sums up hi:~ major Întcrcsl in the field, 

lish what was previously accessible only in his Equisse (sec his rcvlcw 01 
Law ln the Mu/die East, 448). 

40 Schacht, IntroductiOn, vi. The work, according to Arthur Jclfery, contains 
"the late Gotthelf Bergstdisser's notes on the fundamentals of Muslim juris
prudence" edited by Schacht with Otto Pretzl'~ hclp (see his revicw of Ofl
gins, 394). 

41 Schacht, Introdllction, vi. 

42 Anderson, rcvicw of Introduction, 151. OI1~ 01 the scholar:-. who plainly 
criticizcs Schacht's Imroduction is Muhammad Ilamidullah. In his revicw 0/ 
the book, he summarizes fourtccn points of its content each of which he 
c1early rejects, ending his commcnts: " ... very many ... unscholarly cxprcs~ioll.-i 
ought to be avoidcd in a ncw cdition" (sec his rcvicw of An IntroductlOll !o 
lslamic Law, by Joseph Schacht, in Middle Ha.\! JOllrnal 9, l<)()S: 23X-<J). 

43 Charles 1. Adams, "Islamic Religious Tradition," in 'Ihe ,SUilly oJ the Mu/
die East: Research and Scholarship in tlze HlitnafllllfS and Ihe Soual Sn
ences, ed. Leonard llindcr (London: John Wilcy & SOIlS, 1<J7(), <JO. 

44 Pages 215-285 in the papcrback cdition, 1 <)X2. 

45 Sec the following remarks ahout Schacht: Noe! J. Coulson, A 1 Ils/ory of 
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"Theology and Law in Islam,1/47 which was his last work beforc his death. G.E. 

von Grunehaum, who was the chairman of the award committee, emphasized 

the importance of Schacht's achievemcnts by saying, "[i]t has been the honor of 

the cOIomiUee to choose you as the second recipient, the second in the 

sequence of time but in our judgmcnt as weIl as in our sentiment your award is 

hut the :-.ame di:-.tinction awarded oncc over.//48 

Islilmic Law (Edinburgh: Edinburgh University Press, 1990), 4: "Schacht 
formulatcd a thesis of the origin of Sharîah law which is irrefutable in its 
broad cssentials ... ;" David F. Forte, "Islamic Law: The Impact of Joserh 
Schacht," L0l.0la Los Angeles International and Comparative Law Annua 1 
(1987), 15: 'Nearly aH Western Islamic scholars agree that Schacht's evi
dcnee against the authcnticity of the traditions is virtually unassailable;" 
Adams, "Religious Tradition,' 90: "Thc bench mark of aIl modern studies 
,1Il the history and development of Islarnie law is found in the WritillgS of 
the late Joseph Schacht." 

46 Schacht wa~, the secûnd reeipient of the award, the first one was Robert 
Brunschvig made on May 12, 1967. 

47 Gruncbaum, "In Mcmonam," 191. This address was pubhshed together with 
papers on the sarnc therne by other scholars under the editorship of G.E. 
von Gruncbaum undcr the titIe The%gy and Law in Islam, published by 
Otto llarrassowitz, Wiesbaden in 1971. 

48 G.E. von Grullchaum, "Presentation of Award to Second Recipient, Joseph 
Schacht." in Tlzeo!()fY and LaI\' in Islam, ed. G.E. von Grullebaum (Wies
haden: Otto U"rra~sewitz, 1971), 2. 



CHAPTER 2 

SCHACHT'S THESIS 
ABOUT THE FORMATION OF ISLAMIC LAW 

In traditional Muslim perccption, Islamic law represcnts a divincly ordaincd 

system, having nothing to do with any historical devclopment. In thcir percep

tion, the Qur'an and the sunnah of the Prophet (as the divine intcrprctation of 

the Qur'an) had provided a dctailed account of cverything. 1 /\ccordingly, there 

is only one source from which lcgai rulings can he derived, and this is divine 

revelation. The ide a of natural law is unknown here. ft is not surprising thcre

fore that, according to Coulson,2 the tradition al ullderstanding 01 the growlh of 

Islamic law "completely lacks the dimension of historical depth." 

The modern era, i.e. since the 19th century, is the period in which the tradi-

tionai belief began to [ind itself faced with seriolls challenges. Through impcrial-

ism the influence of Western civilization on the Eastern World, and nlaillly on 

the Islamic world, has bcen considerable.3 As a re~mlt, many aspects of Islamic 

teaehing are questioned, and one of the most scrious questions is addrcsscd to 

the doctrine of Islamic law. 4 

1 See Qur'an 16 (89), () (38). 

2 Couison, History, 2. See also his "The Concept of Progrcss and Islamic 
Law," in Religion and Progress in Modern Asia, cd. Robcrt N. Bcllah (New 
York: The Free Press, 1965), 76. 

3 See James L. Sarton, "The Impact and Inllucncc of Westcrn Civilizalion on 
the Islamic World," in The Moslem l--Vor/d of To·day, cd. John R. Mou (Lon
don: Hodder and Stoughton, 1925), 3-18. Sec also Scyyed Hossein Nasr, 
"The Western World and Its Challenges to Islam," in Islam: Its Meanin1{ and 
Message, ed. Khurshid Ahmad (London: Islamic Council oJ Europe, 1<)75 J, 
217-41; A. Rahman 1. Doi, Shari'ah in the 1500 Century oIlIijra: Prob/em.\' 
and Prmpects (London: Ta-lia Pllblishcr, 1981),8. 



'fi,. 

ft 

20 

It was Schacht who, among sorne Western scholars, undermined the tradi

Lional understanding of Islamic law. Contrary to this understanding, Schacht's 

study on the subjcct was ncither theological nor juristic, but rather historical 

and sociological. 5 "lIe trcated lslamic law," Layish writes, "not as a revealed 

body of norms but as an historical phenomenon closely linked to social reality.,,6 

It is not at ail surprising that Schacht's conclusion still shocks most Mus!ims, as 

it has sincc it was first proposed, for "Schacht indicated that most of Islamic 

law, including its sources, rcsulted from a process of historical development.,,7 

The sunnah of th(, Prophet is an important area in which Sehaeht addressed 

his rcsearch. While it is realized that Goldziher was the pioneer of the critical 

study of ~zad1th, nevcrthcless, " ... the systematic development of his [Goldziher's] 

thesis, the dctailcd formulation of criteria for the cvaluation of ~adîth, and 

thcir application to a wide range of materials in the original Arabie sources, was 

the work 01 Joseph Schaeht.,,8 Sehacht himself aeknowledged that bis conclu

sions only confirm and elaborate the grand theory set forth by his predecessor, 

Goldzihcr.9 

4 For a discussion of problems and prospects, reforms and changes of sorne 
important aspects of Islamic law, see generally Norman Anderson, Islamie 
Law in the Modern World (New York: New York State University Press, 
1959), as wcll as his Law Reform in the Muslim World (London: The Ath
lone Press, 1976). 

5 I.cwis, "Joseph Schacht," 376. 

6 Layish, "Schaeht's Contribution," 133. 

7 Forte, "Islamic Law," 9. See also Charles J. Adams, "Islâm," in A Reader's 
Guide to the Great Religions, ed. Charles J. Adams (New York: The Free 
Press, 1965), 317. 

8 NJ. Coulson, "European Critieism of Hadîth Literature," in Arabie Litera-
ture to the End of the Umayyad Perloit, eds. A.F.L. Beeston, T.M. 10hn
stone, and G.R. Smith (Camridgc: Cambridge University Press, 1983), 318. 
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One of Schacht's rnost important eonclt:sions, one which givcs pain to piolls 

Muslims, is his staterncnt that "the rcference to traditions from ('ompanions is 

the older procedure, and the thcory of the overruling authority ot' traditions 

from the Prophet an ÎnnOl'atÎon (italics are rnine):,l0 To provc this thes!s he 

presents a rclatively long discussion in which he examines, among others, the 

historical development of the tcrm ,\'lmnah as it was used in pre-Islamie Arahia, 

early Islam, the ancient schools of law, by farnous jurists sueh as ShiHï'î, and 

especially how it developed in relation to the concept of the slIllIllJl, of the 

Prophet. 

In fact, it is true that the tenIl sunnah which rneant "custom of the commu

nit y handcd down oy oral transmissiol1,,,l1 was .llscd in prc-Islamic t\rahia. It 

consists of the "habituai practicc, customary procedure or action, norm, stan

dard, or 'usage sanctioned by tradition,.,,12 The Qur'an providcs cvidcl\t.:c that 

the guiding principle of pre-Islamic moral lire had bccn the Sil Il 1IlJ!1 ni Arah 

society handed down oral1y l'rom its forefathers. 13 "Whatev~r WilS t.:llstomarily 

right and proper; whatever the forcfathers had donc," according to Schacht, 

9 Schacht, Origins, 4-5. See also his "Islamic Traditions," 143; RiUer, review 
of Origins, 309; Forte, "Schacht's Contribution," 2. 

10 Schacht, Origins, 30. The term used by Schacht is "innovation." This term is 
called hid'ah in Arabic (Islam) which is considcrcd as an unforgivable 
action based on the hadîth: "Kullu bid'ah daliilah wa kullu dalii/ah J7 al
nar." For the meaniÎ1g and the use of the' term bid'ah (inn<>vation), sec 
H.A.R. Gibb, Mohammedanism, s,xond edition (Oxford: Oxford Univer
sity Press, 1966), 74,98, 137, 142,166, and 187. 

Il Gibb, Mohammedanism, 73-4. 

12 Mircea Eliade, cd. The Encyclopedia of N.eligion (London: Macmillan 
Publishing Company, 1987), s.v."Sunnah," hy Marilyn Robinson Waldmall. 
See also M.Th. Houtsma and others, cds. The EncyclofJaedia of [siam, old 
edition (Lcyden: EJ. Brill, 1937), s.v."Sunna," hy A.I. Wcnsillck. 

13 Sec, for examp1c, Qur'an 2 (170) and 43 (21-4). 
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"deserved to be imitated.,,14 It would not be strange, in Schacht's view, that 

"Islamic law had its roots in pre-Islamic Arab society."lS Moreover, says 

Schacht, it was the ~akam16 "who applied and at the same time developed the 

sunnah," the normative legal custom which existed among the members of the 

society. 17 

Wc need to investigate now how pre-Islamic Arab tradition, particularly the 

concept of sunnah, entered into Islam. To a large extent it seems true that 

many basic aspects of Islamic teaching, even practical ones, were derived from 

pre-Islamic Arab tradition. According to Izutsu: 

Wc would do a grave injustice, however, to the spirit of Jahillyah and 
even to the position of Islam itself if we supposed that the latter denied 
and rejected without discrimination aU the moral ideals of pre-Islamic 
Arabia as essentially incompatible with ils monotheistic faith. There is 
c1carly rccognizable a certain continuity between the Qur'anic outlook 
and the old i\rab world VICW, as much as there is a wide cleavage 
hctwccn thcm. 

Sorne of the pre-Islamic values were totally rejected by the Qur'an. 
But most of them were accepted, modified, and developed, in accor
dance with the dcmands of the new religion. The old views, thus radically 
transformcd and entirely cut off from the traditional tribal m~de of life, 
werc reborn as a ncw ethico-rl~gious values and came to form an inte
gral part of the lslamic system. 

14 Schacht, Introduction, 17. See also his "The Law," 69; bis "Law and Jus
tice," 543; his "Pre-Islamic Background," 34. 

15 Schacht, "( aw and Justice," 539. 

16 Izakam was simply defil1ed as an arbitrator who was chosen to dealt with 
éiny lcgal disputes in any Arab society (Schacht, Introduction, 7-8). 

17 Schacht, Introduction, 8. 

18 Toshihiko lzutsu, Elhico Reli[{ious Concepts in the Qur'an (Montreal: 
McGilI University Pn'ss, 1966), 74, 252. Izutsu devoted himself to a 
Icngthy discussion of the Islamization of the old Arab virtues su ch as gener
osity, courage, loyalthy, vcracity, and patience (ibid., 74-104\ Sec also W. 
Montgomery Watt, What is Islam? (Washington: Frederick A. Praeger 
Publishcr, 19M\), 28-31. 

• 



Pre-Islamic Arabia's idea of slI1l1lah, in terms of precedent and normative 

custom, Schacht argues, "reasserted itsc1f in Islam.d9 "Islam," according to 

Gibb, "developcd its own sunna, its proi'er system ot social and icgal usages, 

whether these were taken l'rom older custom or wcre set hy the PropheL,,:20 lt 

is not surprising therefore that sorne of the suhject-matter of law in Islam was 

based on or represented a continuation of pre-Islamic Arah tradition. The arca 

of family · .. :w and the important position of the ~llkllm, dS we shall sec, arc 

clear examplcs in this direction. 

Let us observe hcre some of the more important aspects of family Jaw, such 

as marriage, divorce, inhcritance. and z;ihür. Polygamy, which is sandiollcd hy 

the Qur/an and the slinnah of the Prophet,21 was a cOl1lmon pradice of the 

pre-Islarnic Arabs.22 Although there arc diftercnt views conœrning the limit on 

the number of wives which a Muslim husband can marry concurrcntly, :.;oI11C 

Muslim scholars are of the opinion that he may takc as many wives as he 

wishes, and this tradition definitcly derivcs l'rom the pre-Islamic Arah cus

torn.23 The practice of divorce in Islam, as in pre-Islamic Arabia, is likewise a 

19 Schacht, Introduction, 17. 

20 Gibb, Mohammedanism, 73. 

21 For the Qur/an and thc sunnah of the Prophet, sec Kawthar K<imil 'Ali, 
Nizam Ta'addlld al-Zawjlit fi al-bilam (al-Qühirah: Dar al-rtisam, 19X5), 
29':53. . 

22 Fazlur Rahman, Islam (Chicago: University of Chicago Press, 1979), 29. 
For a discussion conccrning the tendcncy to restrict or l'ven to a!}olish the 
practice of polygamy in sorne area such as Turkcy, Egypt, Tuni~ia, Iraq, 
and Morocco, see Majid Khadduri, "Marriagc in Islamic I.Hw: The Moder
nist Viewpoints," The American Journal of Comparative Law 26 ()97X): 
213-18. 

23 The limit on the number of wivcs pcrmitted to a Muslim husband ha~ bccn 
discussed by 'Alî in his Nizam Ta'addud al-Zawjüt, 105-14, abo hy Bello 
Daura in his "The Lirnit of Polygamy in Islam," Journal oJ 1.\lwlllc and 
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simple matter. A Muslim husband "may divorce his wife at any time," even with

out a dcfinite reason.24 The law of inheritance is also generally derived from 

the prc-Islamic Arah tradition.25 

?ihür i~; another example of continuity in family law. "In ~ihiir," Fyzee 

writes, "the husband swcars that to him the wife is likc 'the back of his moth

cr,.,,26 After the oath has been taken, "the wife has the right to go to the Court 

and obtain divorce or restitution or conjugal rights on expiation.,,27 This kind of 

practice is an ancient form of oath and issues from pre-Islamic Arab society.28 

The institution of the arbi/rator (~akam), even as we know it today (e.g. in 

Indonesia), is anothcr area which is clearly hased on Arab tradition. Perhaps, 

influcnced by 1 ~milc Tyan29 Schacht is of the opinion that with sorne modifica-

tions to the original concept, a ~lOkam, a man who se main qualifications arc his 

personal qualities, his knowlcdge, his wisdom, his intcgrity, his reputütion, and 

his supernatural powcrs, is, as in pre-lslamic Arah tradition, asked to give 

Compara/il'e Law 3 (1969): 21-6. 

24 Alfred Guillaume, Islam (England: Penguin Books LTD., 1954), 71. 

25 Schacht, "The Law," 66-7. See also his "Law and Justice," 539-40; Eliade, 
cd. The Encyclopedia of Religion, s.v. "Walayah," by Hermann Landolt. 
For a gcneral treatment of marriage, divorce, and inheritance in Islam, see 
Mahmoud Hoballah, "Marriage, Divorce, and lnheritance in lslamic Law," 
The George Washington Law Review 22 (1953): 24-31. 

26 Asar A.A. Fyzec, Outlines of Muhammadan Law (London: O>.ford Uni-
versity Press, 1955), 137. 

27 Ibid. 

28 Ihid., 138. 

29 Emile Tyan, "Judicial Organization," in Law in the Middle East: Origin and 
Dt'wlopment of b'lamic Law, eds. Majid Khadduri and Herbert J. Liebesny 
(Washington. D.C.: The Middle East Institute, 1955), 240-4. 



1 
~5 

advice or to resolve a dispute among his people.30 The tl'l'Ill Iwkllm is also 

repeatedly used in the Qur'an.31 

Based on the evidcnce citcd above it is undcrstandahlc that Muh, nlmad. in 

Schacht's view, prescrved the pre-Islamic i\rah tradition, and mainly the impor-

tant concept of the slinnah. "Muhammad," he argucs, "had littll' reason to 

change the existing customary law.,,32 Schacht goes on to say thal Muhammad's 

was not to crcate a new system of law; it was to teach men how to ad, 
what to do, and what to avoid in onlcr to pass the rerkoning on thc Day 
of Judgcment and to enter Paradise. This is why Islam in gcneral. and 
lslamic law in particular, is il system of dulies, comprisil:g rilual, lcgal, 
and moral obligations on the same footing, and bringing thcm ail undcr 
the authority 01 the same religious commando Ilad rchgiou:-. and dhical 
standards bccn comprehensivcly applied to ail aspects of hUl11an hl'hav
iour, and had they bcen consistently t'ollowcd in pradice, thl'rc would 
have bcen n~fo()m and no need for a legal sy:-.lcm in the narrllW I11caning 
of the term.' 

Schacht gocs cvcn furthcr by saying that Muhammad "wicldcd his allllo~l ahso

lute power not within but without the existing legal system; his authorily was not 

legal but, for the believers, religious and, for the lukcwarm, pOlitical.,,34 

30 Schacht, "Pre-lslamic Background," 29. Sec also hi~ IllirodllctÎOtl, 10-1; his 
Origins, 182; his "The Law," 67-9; James IIawling, cd. EncyclopaedÎll oI 
Religion and Ethics (New York: Charles Scribncr's Sons, 1955), s.v,"l\rahs 
(Ancient)," by TH. Noldcke. 

31 Schacht, Introduction, 10. Schacht rcfcrs, for cxample, lo the Our'ün 4 (35, 
65, 105), and 24 (48, 51). 

32 Schacht, Introduction. 11. 

33 Ibid. See also his "lslamic Legislation," 106-7; his "The I,aw," 67-H; his 
"Law and Justice," 541; his "Prc-Islamic Background," 31; his "lslanlÎe 
Law," 345. 

34 Schacht, Introduction, Il. 
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Schacht continues hi~ analysis of the idea of the sunnalz as used after the 

death of Muhammad, cspeciaJly during the cra of al-Khulafii' al-Riishidün. 

During this era, according to him, Islam started to spread outside Arabia, out

:-;idc the central pldee of Muhammad's prcaching. As a result thcrc were definite 

contacts bctwcen Islam and the cultures of the newly conquercd tcrritories, 

whcrc there were sorne aspects of lire which had not been faced by Muslims in 

Arabia. As in the pmvious era, Islam in the conquered areas proved to be a 

flexible religion. "As far as there wcre no religious or moral objections to spe

cifie transactions or modes of behaviour, the technical aspects of law were a 

matter of indiffcrcnce to the Muslims.,,3S As a consequence certain aspects of 

life werc absorbed, and it is not surprising then that there was "widespread 

adoption ... of the legal and administrative institutions and practices of the con

quercd tcrritories.,,36 "tJl he trcatment of toleratcd religions, the methods of 

taxation, and the institutions of emphyteusis and of wa~f' are sorne examples of 

legal practiccs which originated from the traditions of the eonquered area.37 

If wc agree that the sumzah, in Schacht's definition, means nothing more 

than "a precedent, a way of Iife,,,38 it would then be clear that the ide a of the 

.4îllllnah as the principal guidance of the society was also taken over and 

3S Ibid., 19. 

36 Ibid. 

37 Ibid. For a lcngthy discussion of the taxation during the first two centuries 
of Islam, see Daniel C. Dennett, Conversion and the PoIl Tax in Early 
Islam (Cambridge: Harvard University Press, 1950). 

38 Schacht, Origins, 58. Schacht also refcrs to Goldziher's definition as: "tradi
tional usage, or custom hallowcd by anscestral use, by practice transmitted 
through past gcnerations"(Goldziher, "The Principles," 294), also to Margol
iouth's ddinition as: "the ideal or normative usage of the community"(D.S. 
Margoliouth, The Earl)' Del'e!opment of Mohammedanism, London: Wil
liam and Norgatc, 1914, 69). 

• 
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adopted by Muslims after the dcath of Muhammad. esperially tluring the l'ra 01 

al-Khulajà' al-Riishidün. It is supported by the facto for l'xamplc, that the sec

ond Caliph, 'Umar ibn al-Kha!!àb, sent a lettcr to Ahü Müsü al-i\slùtrî (a qa(.'Î 

of Ba~rah) which contains an instruction to usc prevailing tradition (a/~sllnna" 

al-muttaba'ah) as onc of thc important sources dealing with lcgal prohkms.3<) 

Moreover, the term sunnah of the Prophet seems to have appcared late in this 

era. Instead of having a legal meaning, Schacht contends, the knn itsdf 

retained a theological connotation and provided "a doctrinal link hctween thc 

'sunna of Abü Bakr and 'Umar' and the Koran.,,40 

The reign of the Umayyads was an important periml, in that the ncxt stage 

in the development of the concept of the sUllnah hcgan at this time. Thc ancient 

schools, the traditionists, and Shütiï were some 01 the more important agl'nts 

involved in this devclopmcnt. 

The groups of pious specialists which dcvcloped into 'ancient schools of 

law' pursued the ideal concept of the sunllah. J\lthough SOIllC 01 thc 'ancient 

schools' cmployed thc term in the sense of .\'lIll1uJll of the Prophct, "the actual 

meaning of the term was no morc than 'living tradition' as the ideal practicc of 

the community, cxprcsscd in the acccpted doctrine of the sc hooh-.,,41 Morc

over, Schacht reaffirmcd that the term sunnah of the Prophct "was not yct 

exclusivcly embodied in traditions l'rom the Prophet.,,42 

39 Majid Khadduri, "Nature and Sources of Islamic Law," '[he George Wash
ington Law Review 22 (1953): 11. For a critical study of the text of 'Umar's 
instruction, see O.S. Margoliouth, "Ümar's Instructions to the Kadi," Jour
nal of the Royal Asiatie Society (1910): 307-26. 

40 Schacht, Introduction, 17-8. 

41 Schacht, Origins, 80. See also his "Law and Justice," 554. 

1 
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The continllous deve!opment of doctrine in the ancient schools was out-

paccd by the rnovement of the traditionists. According to the traditionists the 

"Iormal 'traditions' (~ad1th, pl. a~üdîth) deriving l'rom the Prophet superseded 

the living tradition of the school.,,43 As a result, thcre was a growing nurnber of 

traditions which "clairned to be the reports of ear --or eye-- witncsst~s on the 

words or aets 01 the Prophct, handed down orally by an uninterrupted chain 

(isnüd) of trustworthy persons."44 This analysis brings Schacht to the controver

sial conclusion that llndermines the traditional Muslim understanding: "Hardly 

~my of these traditions, as far as matters of religious hw are concerned, can be 

considered .mthentic; thcy were put into circulation, no doubt from the loftiest 

01 motives, hy the Traditionists themselves from the first half of the second cen

tury onwards."45 This conclusion was bascd on his analysis of the isnüd which is 

the key clement lor determining the authenticity of ~ach tradition. In Schacht's 

view, the study of the lsnüd rnakes it p')ssible for us to date traditions. Much 

evidence is given by Schacht to prove hü thesis, and thus he was able to show 

that the isnüds had a tcndeney to "grow baekwards and to daim higher and 

higher authority unti! they arrive at the Prophet.,,46 And he came to thc conclu

sion that "there is no reason to suppose that the regular practice of using isnüd 

is older than the beginning of the second century.,,47 Furtherrnore, he set forth 

his view eoncerning the origin of the traditions, pointing out that "without 

42 Sehacht. Origins, 80. See also his Introduction, 29-30. 

43 Schacht, Introduction, 34. 

44 Jbid. Sec also his "Law and Justice," 555. 

45 Schaeht, Illtroduction, 34. See also his "Pre-Islarnic Background," 46. 

46 Schaeht, IntroductlOll, 5. See also his Origins, 156, 163, 165. 

47 Schacht. Ori~ills. 37. 



attempting a rash gcneralization. we are thcrdorc justilicd in looking for the 

first half of the second ccntury A.I I. for the origill of the hulk 01 Icgal traditions 

with which thc literary perim.\ starts.,,4H 

Thc traditionists' vicwpoint regarding the conœpt (lI the .\ll/l/lall of the 

Prophet culminated in the hands ot Shafi'i (d. :!04/H:!(}). In contrast with his 

predecessors, Shafi'i dclÏned the SUflllllll as the only modcl of the Prophl't's 

behaviour, and, like the traditionists, hc set forth his viewpoint lhat "nothing 

ean override the authority 01 a formai tradition l'rom the Prophl.'t.,,49 Ile went 

even t'urther by dc1initcIy establishing the .\lIl1fwh 01 the Prophl't as the primary 

source of Islamic law in line with the ()ur'ùn.50 'l'hL' .lill/lI1all. in Shali'î's VIL'W. 

"could not even be invalidated by rderencc to the Koran." "Shali'î," Schacht 

argues, "took it for grantcd that the Koran dil! not contradict the tradilion:-- lrom 

the Propl'ct, and that the traditiOl~S cxplaincd the Koran; tlle Koran had thl'l"c

fore to be interprctcd in the light 01 the tradition, and Ilot vIce versa.,,51 

Schaeht goes on to say that Shafi'î's theory "scems to balance Koran and sunna 

evenly, but it makcs the sunna as exprcssed in traditions lrom the Prophct pre

vail over the Koran bccause ... thc Koran is to he interpretcd in the light 01 the 

traditions.,,52 Givcn this faet, Makdisi emphasizes Schacht's view, pointing out 

that "the Koran is eonsidercd in his [Slüi1ï'ts1 doctrine as ~ub()rdinate to the 

48 Ibid., 176. 

49 Sehacht, Introduction, 46. Sec also his Origim, 2; his "Theology and Law 
in Islam," in Theology and Law in Islam, cd. G.E. von Cirunebaum (Wies
baden: OUo Harrassowitz, 1971), 12. 

50 Sehacht, Orit~ins, 15. 

51 Schacht, Intrudllction, 47, 53. Sec a1so his Origins, 15; bis "I,aw and Ju:-,
tiee," 559; his "Prc-lslamic Background," 55. 

52 Sehacht, Origins, 15. 
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Sunna."53 Thus, ~inee Shati'î's time the dcvcIopmcnt of the ide al concept of 

sunnllh of the Prophet reached its climax and, together with the development of 

legal thought, sccms to have formed into a rigid concept handed down to fol-

lowing generatiolls, even until the present time. 

To sum up, the historical analysis of the ideal concept of the term sunnah 

l'rom pre-Islamic Arabia to the era of Shafi'i, on the one hand won for Schacht 

the reputation as the first and most distinguished scholar on the subject in West

ern seholarship and, on the other, encouraged serious reactions l'rom 'traditional 

Muslims.' 

The Formation of Islamic Law. 

The historieal devclopment of the sources of Islamic law and the central 

role of Shüfi'j in ils formation were the major concerns of Schacht. Shafi'i, 

Schacht contends, was more tl1an any other scholar responsible for the develop

ment of the theory of the four principal sources of Islamic law; the Qur/ân, the 

sunnah of the Prophet, ijmli', and qiyiis. Schacht also maintains that Shafi'i 

was the first who composed a book on the theory of Islamic law, arguing that 

"the statcment...that Abü Yusuf was the first to compose books of law on the 

basis ot the doctrine of Abii Hanifa, is not confirmed by the old sources.,,54 It 

is not strange thercfore that Schacht recognizes Shafi'i as the founder of Islamic 

jurisprudence. 55 This section, it is hoped, is intended to put forward Schacht's 

53 Ivlakdisi, "Juridical Theology," 12. 

54 Schach l. OriKlIl . ..,', 133. 

55 Schacht. "lslamic l ,aw," 346. 



1 views regarding the formation of Islamic law, particularly dealing with the his

torieal development of the sources of Islamic law from the carliest pcriod of 

Islam until its climax in the hands of Shafi'i. 

Sehacht set 1'ûrth his view that during the greater part of the ftrst ccnlury 01 

hijrah, Islamie law as wc know it today diù not as yet exisL 56 "Law as StlCh," 

Schaeht maintains, "fcll outside the sphere of religion."57 The hcginning of the 

second century A.H., or the Umayyad pcriod, was the cm in which, Sehacht 

argues, the Islamization of law hall its starting point, eOlltinuing ils devclopmcnt 

down to the beginning of the literary pcriod.5~ To c1aborale this lhcsis, Schacht 

was systematically eoncerned with the historical devclopmcnt ni Islamic legal 

thought [rom the prc-Umayyad period until Shüfi'î's time, the linw when, in 

Schaeht's view, the idea of Islamic jurisprudence was to cl11ergc as a linal and 

complete concept. 

It should be kcpt in mind that aeeording to c1assical Islamic Icgal theory the 

principal sources of Islamie law werc ranked as the Qur'an, the Sil, -,wh 01 the 

Prophet) ijma', and qiyas: and any legal problem raeea by Muslims were :-,olvcd 

by reeourse to these sources scqucntially. Although Schacht rccognized this, he 

asserted that historie al facts show that the Qur'an and the SllllIlllh 01 the 

Prophet "werc historically the last authoritative ingredients in the lormulalion or 

Islamie law, and not the first.,,59 More interesting still, Schacht colltcnd:-., is the 

56 Sehacht, Introduction, 19. See also his, "Law and Justice," 546; his ''l're-Is
lamie Background," 35. 

57 Sehacht, "Law and Justice," 546. 

58 Sehacht, Origins, 190. See also his "lslamic Legislation," 10<); his "f ,ilW and 
Justice," 547-9. 

59 Forte, "Islamic l ,é.lW," 9. 
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l'net that "certain norms of carliest Islamic law diverged from the clear and 

explicit wording of the Koran.,,60 Moreover, he insisted that the centre of the 

lirst f,heorizing and systcmatizing activities which were to transform Umayyad 

popular and administrative practice into Islamic law was Iraq. The legal theory 

and the lcgal reasoning of the schools of Iraq, according to him, were more 

highly dcvcloped ihan those of other schools in other places.61 

In accordanec with the historieal development of the sunnah, described in 

the foregoing pages, Schaeht put forward the historical development of the 

sources of Islamic law. During Muhammad's lifetime, he argues, the sunnah 

which cxisted in his society was included as one of the main sources to solve 

uny problcm of Muslim society and becarne "one of the central concepts of 

Islamic law.,,62 This sumzah, during the period of al-Khulafii' al-Riishidfln, was 

mixed with the slinnah of the conquered terri tories outside Arabia. "The con

cept of sunnll was to become one of the most important agents, if not the most 

important, in the formation of Islamic law.,,63 Because of the signifieant posi

tion of the sunnah certain Qur'anie verses seemed to be neglected.64 

The nl: t stage of the development oeeurred during the period of the 

Umayyads. The Caliph appointed the quqiit (plural of qii~li, a judge) in each 

60 Schaeht, "The Law," 69. See also his "Pre-Islamie Background," 35, 41. 

61 Schacht, Ol'igÎns, 29, 76, 87, 105, 133, 233, 276. See also his Introduction, 
29; his "Foreign Elements," 13; his "Law and Justice," 553; his "Pre-Islamic 
Background," 41. 

62 Schacht, In/mt/liction, 17. Se~ al80 his "The Law," 69; his "Law and Jus
tice," 544; his "Pre-Islamic Background," 35. 

6~ Schacht. Introductioll, X. Sec also his "Law and Justice," 540. 

Cl4 Schacht. Introductio/l, 15-6. 



province to solve any legal problems. The customary law (swlIlllh) 01 carh 

province and the popular practice and administrative rcgulations of llmayyads, 

interpreted by the qu~liit through thcir ra'y, were counted as the main :murces 

used to deal with legal problems. These qlU!iit were the officiaIs 01 the 

Umayyad administration and "their decisions laid the basic lound;ltions of what 

was to become Islamic law.,,65 I-Icrc the first theorizing, systematizing, and 

Islamizing efforts seriously began.66 In the first dccadcs of the second ccntury 

these quqat became more and more specialized, more interested in religion, 

and, by using their individual reasoning, they were concerned with the c1ahora

tion of an Islamic way of liCe inc1uding an Islamic Icgal systcm. 67 As a result, 

Schacht asserts, "the popular and administrative practice 01 the late U mayyad 

period was transformed into Islamic law.,,68 In a later stage or dcvclopmcnt, 

togethcr willl otIler religious specialists, they gave risc to thc so call1:d 111lulluï

hib (plural of madhhab, 'school' of rcligious law) which ",cre simply distin

gui shed by their geographical division.69 "The more important...schools ... arc 

those of Kufa and Basra in Iraq, and of Medina and of Mccca in IIijaz, and 01 

Syria.,,70 Ijma', consensus among the scholars of the madhiihib, hecame more 

important than the ra'y of each scholar. The ideal practicc of the community, 

65 Ibid., 25. See also his "Pre-Islamic Background," 3H; his "lslamic J,cgisla-
tion," 102. 

66 Sehacht, Origins, 283. Sec also his "The Law," 69-70. 

67 Sehacht, Origins, 26. See also bis "Islamic 1 egislation," 101-2. 

68 Schacht, "Pre-Islamic Background," 39. Sec also his "Tbe J ,aw," 72; his 
"Law and Justice," 549. 

69 Sehacht, Origins, '1. See also his "The Law," 72-3; his "Prc-Jslamic Back
ground," 40-1; his "Law and Justice," 550. 

70 SCh:lcht, Introduction, 28. Sec also his "The Law," 7'3. 
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cxpresscd in the acccpted doctrine of the scholars, whieh Schacht calls sirnply 

the 'living tradition,' replaced the previous concept of the sunnah and becarne 

one of the main sources of Islarnic law.71 

The geographical charactcr of the ancient schools of law became less strictly 

dcfined 80011 after Shafiï's time,72 and they transformed thcmselves into the 

latcr typc of 8chool "based on allegiance to an individu al master," which was 

completed about the middle of the third century A.H. Through various devel

opments "the ancient school of Kufa transforrned itself into the school of the 

Hanalis, and the ancient school of Medina transformed itself into the school of 

the Malikîs.,,73 The il1volvement of Shafi'i in the process of the systematization 

and Islamization of law helped his doctrines to become known the Shafi'i 

school. 74 '1'0 sorne degree the systernatic doctrine of Shafi'i dissatisfied certain 

groups, particularly the traditionists. In contra st with Shafi'i's doctrine, "the 

traditionists arc hostile to ail reasoning and tl'y to rely exclusively on tradi

tions/,75 and they preferred "a weak tradition to a strong analogy." The tradi

tionists based their doct~ine on the prorninent traditionist Ibn Hanbal (d. 

241/855), recognized later as the founder of the I:Ianbalî schoo1.76 

71 Schacht, Origins, 98. 

72 Ibid., 10. 

73 Schacht, Introduction, 57-8. See also his "Schools of Law," 63; his "Law 
and Justice," 560. 

74 Schacht, Introduction, 59. See also his "Schools of Law," 64-5. 

75 Schacht, Origins, 128-9. See also his "Schools of Law," 66. 

76 Schacht, Introduction, 62-3. Sec a1so his "Schools of Law," 66 - 7. Schacht 
also rncntioned the other individual rnastcrs such as Abü Yüsuf, Shaibanî, 
Sufyan Thawrî, AWlaï, Ibn Tairniyyah, and Ibn Qayyim al-Jawziyyah. Con
ccrning the school of law, Schacht writes: "there werc several 
other. .. schools of law ... particularly in the carly pcriod. But since about 



1 The next phenomenon was the emergencc of 'a rcligious movcml'nt' 

opposed to the 'secular policy' of the Urnayyads. In the eyes of the 'rcligious 

rnovement' the aets and regulations of the govcrnment had deviatcd l'rom rc\ig

ious teaehing, and a serious effort to adhere strictly to rc\igious doctrine, 

aecording to thern, must he made. It is largely, no doubt, for lhis very rcason 

that the process of Islamization of law was more systematically c1ahoratcd. The 

Qur'an was frequently used as a rcferenec conccrning legal prohlcms, and the 

rneaning of the sunnah was strictly limitcd to the words, acts, and tacit-approval 

of the Prophct only. 77 

In the hands of Shafi'i, Sehacht eontends, the systcmatization and the 

Islamization of legal reasoning in Islam rcached thcir zenith.7X Sh<ili'j set forth 

his theory that the sources of Islamic law arc. hierarchically the Our'ùn, the 

sunnah of the Prophet, ijmü', and qiyiis. "The scholar must intcrprct t1w 

ambiguous passages of the Kordn according to the SII1/1U1 01 the Prophet, and il 

he does not find a sunna, according to the consensus of the M uslill1s, and il 

there is no consensus, aceording to the qiyas.,,79 There is no rOOIl1, in Sh<iliï's 

theory, for mcre individu al reasoning (ijtihlid al-ra'y) or the customary law 01 

society in the elucidation of legal decisions.SO 1 jke thosc scholars bcforc him, 

Shafi'i posited the Qur'an as the primary source of Islamic law. The slIIlIUJll 

A.D. 1300 only four sehools of law have survived in orthodox lslam ... the 
Hanafî, the Malikî, the Shafi'i, and the lIanbalî schools" (sec his "Schools 
of Law," 68). . 

77 Schacht, Introduction, 26-7, 29. Sec also his OflRLnS, 2X3. 

78 Schaeht, Introduction, 45. See also his "Prc-Islamic Background," 53. 

79 Schacht, Origins, 134. 

80 Schaeht, In!roduction, 46. Sec also his "Prc-Islamic Background," 55; his 
"Law and Justice," 560; his "Schools of Law," 64. 
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was emphasized as strict;y referring to the Prophet. The consensus of the 

scholars, hcld to he an important source by his predecessors, became irrelevant 

for Shâfîî.81 "[Ule even denied the existence of any such consensus because he 

could always find scholars who held divergent opinions, and he fell back on the 

general consensus of aIl Muslims on essentials.,,82 As for the last source, qiyas, 

in contra st with earlier opinion, Shafll "recogniz~d in principle only strict ana

logical and systematic reasoning," by using qiyas as the only kind of reasoning to 

draw certain rules from the three previous sources.83 This effort of Shafi'i, as 

the final attempt at the formulation of the sources in particular and of Islamic 

law in general is sccn as "a magnificently consistent system and superior by far 

to the doctrines of the ancient schools.,,84 Hcwever, Schacht reminds us, this 

effort, in the long run, "could only lead to inflcxibility" and "became increasingly 

rigid and set in its final rnold."S5 On this he elaborates elsewhere, saying: 

81 

82 

The first indications of an attitude which denied to conternporary 
scholars the same liberty of reasoning as their predecessors had enjoyed 
arc noticeable in Shafi'i, and frorn about the middle of the third century 
of the hijra (ninth century A.D.) the ide a began to gain ground that only 
the great scholars of the past who could not be equalled, and not the epi
gones, had the right to 'independent reasoning'. By this time the term ijti
hiill had bcen separated from its old connexion with the free use of per
sonal opinion (ra'y), and restricted to the drawing of valid conclusIons 

Schacht, Origins, 88-94, 136. See also his "Law and Justice," 559. 

Schacht, Introduction, 47. In Schacht's view, su ch concept of ijmii' was 
based on the thesis forrnulated shortly before Shafi'i that "everything of 
which the Muslirns approve or disapprove is good or bad in the sight of 
Allah," and only towards the middle of the thircl century of the hijra, says 
Schacht, the thcsis was devcloped and was put into the form of a tradition 
l'rom the Prophet: "the cornmunity of Mu"lim would ne ver agree on an 
crror" (ibid.). 

83 Schacht, Introduction, 46. For Shafiï's attitude towards ra'y, lstihsan, 
isti.~/!üb, and his concept of qiyils and i]tihat!, see his Origins, 120-28 .. 

84 Schacht, Ongills, 137. 

H5 Ibid. Sec also his "Schools of Law," 76-7; his "The Law," 77. 



",". 

37 

from the Koran, the sunna of tlm, Prophct, and the consensus, hy analogy 
(~i)'lis) or systematic rcasoning. l 

) 

In what follows, Schacht seems to agrce with thc view of l11ost, if not ail, the 

previous scholars that after Shâlï'î's time, there occurrcd the unfortunate event 

known as the 'insidlid blib al-ijtihlid', 'c1osing thc gate of ijtihad', In his own 

words: 

By the beginning of the fourth ccntury of the hijra ... t1v.: point had beell 
reached when the scholars of aIl schools fc\t that ail essential questions 
had been thorou~hly discussed and finally scttlcd, and a consensus gradu
ally established Itself to the cffeet that from that time onwards no one 
might be deemed to have the neccssary qualifications for indq>l'J1(lent 
reasoning in law, and that ail future activity would have to he cOllfincd to 
the explanation, application, and, at the 1110st, interpretatio\1 of the doc
trine as it had been laid down once and for aIl. The 'c1osing ofH~le door 
of ijtihiid', as it was caIled, amounted to the dcmand for t{l~/îd.( 

86 Schacht, Introduction, 70. Sec also his "Schools of Law," 72-3. 

87 Schacht, Introduction, 70-1. See also his "Theology," 20 - 1 ; his "Schools of 
Law," 73-4; his "Law and Justice," 563; his "The Law," 77-H. On this point, 
it is interesting to note that Wacl B. lIallaq in his articles "Was the Gate of 
Ijtihad Closed'!" International Journal of Muilile East Studies If> (19X4): 
3-41, and "On thc Origins of the Controvcrsy about the Existence of Mujta
hids and the Gatc of Ijtihad" Studia Islamica 5~ (19X6): 129-41, ~ucccss
[ully demonstrates that the gatc of ijtihad was ncver c1osed. Ile strongly 
argues, for example, "[aJ systematic and chronological study 01 the original 
legal sourccs reveals that thcse views on the history of i),tihad alter the sec
ond/eighth century arc cntirely basc\cs!-. and inaccurate' (sec his "Wa!-. the 
Gatc of Ijtihad Closcd 'l," 4). 
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CHAPTER 3 

RESPONSES TO SCHACHT'S TIIESIS 

1. The Authenticity of Traditions. 

Fazlur Rahman is one of several Muslim scholars who have criticized 

Schacht's the sis concerning the authenticity of traditions. According to Rah

man, Schacht has failed to draw a clear conceptual distinction between sunnah 

and hadîth. As a result, Rahman maintains, Schacht cornes to the conclusion 

tha1 the sunnah of the Prophet is not in reality that of the Prophet himself, but 

rather la living tradition' of a certain local Muslim society.1 For this reason, 

Rahman Aarts his analysis by providing a clear distinction between sunnah and 

~ad1th, and then brings up sorne important implications of this distinction. 

Gencrally speaking, Rahman agrees with sorne schoIars who are of the 

opinion that many basic aspects of Islamic teaching, even practical ones, were 

dcrived from pre-Islamic Arab tradition, and the concept of sunnah is, accord

ing to him, one of the clear exampJes in point. 2 

Rahman provides a definition' sunnah in order to distinguish it from the 

concept of ~ad1th. Sunnah, according to him, 1S a "trodden path,,,3 an "exem-

1 Fazlur Rahman, Islamic Methodology in History (Karachi: Central Institute 
of Islamic Rescarch, 1965), 5. See also his Islam, 45-7; his "Some Issues in 
the Ayyüb Khan Era/' in Essays on Islamic Civilization, ed. Donald P. Little 
(Lcidcn: E.J. Brill, 1976), 285 . 

..., 
Rahman, Islamic Methodology, 1-4. See also his Islam, 44. Another example 
~ivcn by Rahman is the practicc of poly~amy (see his "The Status of Wornen 
1Il Islam," in Separate World: Stlldies o} Purdah in South Asia, eds. Hanna 
Papanck and Gail MillauIt, Delhi: Kay Kay Printers, 1982, 300; his Islam, 
29). 

3 Rahman, Islam. 44. 
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plary cOllduct,,,4 or a "modcl pattern of behaviour."5 and he agrect' with the 

view dominant among more recent Western scholars that "SllIl11ah denotes the 

actual praetiee whieh, through being long cstablished over succl'~sive gcnera

tions, gains the status of normativcness :md becomes 'SI/nnah ,.,,6 

There is no doubt, in Rahman's view, that Muhammad, as a Prophet, laid 

down sorne important rules of daily lire as the guiding prineiplcs of his IImI1UIl,. 

"Rejeetion of this natural phenomenon," says Rahman, "is tantamount to a grave 

irrationality, a sin against history.,,7 However, Rahman reminds us, the phrase 

Prophetie sunnah does not denotc exclusively the exemplary conduct of the 

Prophet, but rather a eontinuous and progressive interpretation of his ideal 

examplcs in terms of the new situation. Bence, the Prophetie sl/nnah contains 

"not only the general Prophetic Model but al80 regionalIy standardizcd interpre

tations of that Model. ,,8 

ijadlth, aecording to Rahman, is a religious term which is dilferent hut 

which eannot be divorced from sunnalz. f!adltlz litcralIy means "tradition,,,9 and 

is "nothing but a retlection in a verbal mode" of the actual practice (sullllalz ).10 

Therefore, the Prophetie ~adîtlz is nothing but a rctlection in a verbal mode of 

the Prophetie sunnalz. In other words, the Prophetie ~adÎth is the carrier of 

4 Rahman, Islamie Metlzodology, 2. 

5 Rahman, Islam, 3. 

6 Rahman, Islamie Metlzodology, 1. 

7 Ibid., 32. 

8 Ibid., 27, 74. 

9 Rahman, Islam, 14. 

10 Rahman, b'lamic Metlzod%gy, 74. 

1 
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the Prophetie sunnah. 

In addition, Rahman accepts Schaeht's conclusion that according to histori

cal examination most, if not aIl, of the Prophetie ~adîths which are accepted as 

the second authoritatlve source of Islamic doctrine, were fabricated by later 

generations. ll Nonetheless, it is going too far to conclude, in Rahman's view, 

that there is no intimate connection between the later ~adîths compiled in the 

six canonical books and the ~adîths of the Prophet. For, as stated previously, 

while slinnah is a continuo us and progressive interpretation of the ideal exam

pIes (of the Prophet), ~adîth is the carrier of the sunnah, and represents "the 

interprctcd spirit of the Prophetie teaching.,,12 

John Burton makcs Rahman's thesis an object of criticism, and at the same 

timc he supports Schacht's.13 Rahman, according to Burton, has tried to con

neet the latcr '!lldîths (and sllnllahs) with the Prophetie ~adiths (and slinnahs). 

I1owever, Rahman cannot avoid the consequence of his own thesis--that it is 

difficult, if not impossible, to distinguish between the content of ~adîth as the 

continuation of the Prophetic ~adith and the content of ~adith which was really 

fabricated by later generations in order to support their ideas. The situation is 

more complex, for it is a historical fact that political, theological, and legal 

vicwpoints deeply int1ucnced the appearance of certain ~adîths.14 To put it dif

fercntly, by no means are we able to distinguish the ~adîth (sunnah) which 

Il Ibid., 33. For the examplcs of the fabricated tradition, sec ibid., 17, 19-20. 

12 Ibid., 29. 

l3 Sec his rcvicw of b;/am, by Fazlur Rahman, in Bulletin of the School of 
Oriental and Alriclln Sludies 31 (1968): 392-5. 

14 Ibid .. 393-4. 
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really relies upon the Prophetie teaching l'rom the ~u/{lith (sunnall) which was 

forged by certain people to support thcir vcsted-intcrests or which wcre the 

result of, to use Rahman's words, the "tremendous strugg!es and eonllicts 

against heresies and extreme sec tari an opini',1l."15 Ilistorica! cxamination dem-

onslrates that many ~adiths are spurious anu werc forgcd hy classica! Muslim 

scholars and, according to Rahman himself, have nothing to do with Prophetic 

~adith.16 On this point, according to Burton, Rahman has basically faiIcd not 

only to rcalize the distinction bctween the concept and the content 01 '!lldUIz or 

sunnah, but also to grasp the theses of Schacht. 17 

In short, Rahman's refutation of Schacht's main thesis that the Prophetie 

~adith (sunnah) is a second century concoction of the Muslim scholars is SOIllC

how unclear. For even though he has shown the existence of the so-called gelHl-

ine ~adîth, Rahman failed to give a c1enr answer concerning the distinction 

between genuine and fabricated ~ul{lîth. On the contrary, through a variety nf 

data, Schacht successfully investigates the historicn! devclopmcnt 01 traditions 

and cornes to the conclusion that the so-called Prophetie traditions arc lahri

cated by later generations and have nothing to do with the Prophet himself. 1 le 

even traces the origin of individual traditions. 

In 1967 Nabia Abbott published her Swdies in Arahie Lilerary Papyr;, vo)-

ume 2 of which is concerned with Qur'anic commentary and traditions. The pur

pose of this book does not seem to be to dispute Schacht's thesis directly. Nev

ertheless, when she cornes to the conclusion th al the science 01 traditions is Ilot 

15 Rahman, lslamic Methodology, 44-5. 

16 See page 40 footnotc Il above. 

17 Burton, revicw of Islam, 393-4. 
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simply an offshoot of the dcveloping legal interests of the community, and that 

traditions were transmitted, both orally and in writing, from the very beginning 

of the first ccntury of Islam,18 it is cJ.'.!ar that she seriously challenges Schacht's 

thcsis rcgarding the authcnticity of the Prophetic traditions. This tendency is 

obviously emphasized by her subsequent article "Ifadith Literature: Collection 

and Transmission of ~{adith.,,19 In this article, which depends heavily on her 

rcsearch in Arabic Literary Papyri, she argues that the collection of traditions 

was bcgun in the lifctime of Muhammad and was handed down to the following 

gcncrations until the era of the six famous canonical collections. 

The cra chosen by Abbott to verify her conclusion that the traditions origi

nat~d in the lifctime of Muhammad fits into four general periods. The first is 

the pcriod during Muhammad's lifetime. The second is the period after Muham

mad's death when there was a growtb in the number of traditions widely spread 

by the Companions until the coming of the Umayyad period. The third is the 

era of the Umayyads where the key role of Ibn Shihab Mu~ammad b. Muslim 

al-ZuhrÎ (d. 124/742) is emphasized. In the fourth period the formaI and codi

fied collections of traditions appeared in the canonical books. 

ft is impossible here to discuss in detail Abbott's elaboration of each period 

which, at least according to Robson,20 is weil designed to support her conclu

sion. Nonethelcss, sorne important points must be taken into account, and one 

18 See her Sllidies in Arabie Literay Papyri, vol. 2, Qur'linie Commentary and 
T1'lulition (Chicago: The University of Chicago Press, 1967), 2. See also 
Adams. "Religious Tradition," 66. 

19 In Amine Litera/ure to the End of the Umayyad Period, cds. A.F.L. Bee
slon and others (Cambridge: Cambridge University Press, 1983), 289-98. 

~O James Rohson. rlvicw of SIl/dies in Arabie Litera!}' Papyri, volume 2, by 
Nabia Ahholl. in Journal of Near Eastern Studies 27 (1968): 143-4. 

1 
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of the crucial issues concerns the writtcn data given hy Ahbott which arc c1early 

dated only after the first century of Islam. The absence of written documents 

during the first century of Islam encourages the appearance of intclIectual spec

ulation among Islamic scholars to solve the mystery surrounding the era. Thl're

fore, the result of Abbott's investigation is nothing but one among other intdlec

tuaI speculations by scholars. Because of this very reason, perhaps, 

Wansbrough, after evaluating her papy ri documents, points out that "this is 

surely za'm, not burhlin.,,21 

Moreover, aIthough Abbott has successfully dcmonstratcd the whole picture 

of the traditions as chronologically genuine, she cannot avoid the evidencc that 

sorne of the traditions are forgeries. 'ttjhere were few dishonest and unscrupu-

lous men," she says, "responsible for an occasional deception or lorgery or, as 

is alleged particularly in the case of sectarians, for wholesalc fahricalion .... "22 

Unfortunately, she does not elaborate l'urther as to how far those people had 

forged traditions. The number of thc forged traditions is, of course, Ilot so 

important. It cou Id be many or just a fcw. However, whcn the praclÎce 01 for

gery is known to have happened, and the rcsult of the practice has becn handed 

down to the following generations together with the so-calkd gClluinc traditions, 

the generations which come artcr the cra of the codified traditions must with 

difficulty differentiate betwccn the gcnuinc traditions l'rom the rorgcd ones. Thi:-. 

is, for instance, clcarly shown by thc collcction of the ~alz1Jz al~Bllklllïrî, which, 

though considered the most gcnuine among the six canonical collections, never-

21 J. Wansbrough, review of Studies in Arabie Laerary Papyri, volume 2, hy 
Nabia Abuott, in Bulletin of the School of Oriental and AJrican Stut/ù',\' 11 
(1968): 614. 

22 Abbott, Sludies, 53. 
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theless is known to contain a number of weak traditions.23 

More intcresting still is her treatment regarding the position of the family 

isniid, which strongly contradicts Schacht's conclusion. She is of the opinion 

that therc was a positive parallel between the development of traditions and the 

developrnent of the farnily isniid relating to the chronological transmission of 

the traditions.24 IIence, the position of the family isniid is seen as a confirma

tion (I[ her conclusion that there is a clear continuation of the traditions.25 

Schacht's conclusion concerning the position of the family isniid is in oppo

sition to Abbott's. While Abbott considers the farnily isnlid as a genuine trans

mittcr of the traditions, Schacht considers it "not an indication of authenticity 

but only a dcvicc for securing its [tradition's] appearance.,,26 This view is actu-

ally an elaboration of his general conclusion that the isniids were improved. By 

providing certain proofs27 he conclu des that "the most perfeet and complete of 

iSfllids are the lates1."28 

As pointed out previously, Abbott does not directly dispute Schaeht's dis

covery. Therefore, it is understandable that she do es not direetly verify the evi

dence of farnily iSlliids given by Schaeht, but rather consistently bases her argu-

23 Sec, for exarnple, Rahman, Islamic Methodology, 72; G.H.A. Juynboll, 
The Allthenticity of the Tradition Literature: Discussion in Modern Egypt 
(Leiden: EJ. Brill, 1969), 1. 

24 Abbott, SIl/dies, 37. 

25 Ibid., 39 

26 Schacht, Origifls, 170. Sce also his "ls1amie Traditions," 147. 

27 Schacht, Origifls, 170-1. 

2~ 1 . 5 hld., 16 . 
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ment on the critieal analysis of her own data. Further invcstigation is, of course, 

needed in order to clarify this issue. 

Another scholar who in rceent years has thrown light on the problem of the 

authenticity of Arabie litcrature, including traditions, is Fuat SCïgin. In the 

same year that Abbott published her Sil/dies in Arabie LI ferar)' Papyri, he pro

ducec! the first volume of his Geschichte des arabiscllell Schrijttul1ls,'29 and it 

has been se en as one of the most signifIcant contributions in the field. In a 

lengthy analysis of the tradition litcrature, Sezgin comes to the sa me conclusion 

as Abbott.30 By examining a large number of Arabic manuscripts, and hy anal

ysing the formulas used by the tran~rn;tters he asserts that thc <."0111111011 practice 

among Muslim seholars of writing down traditions startcd earlier than Goldziher 

has suggcsted,31 and finally comes to the conclU~!(,,' that "the process 01 

recording ~adîth began during the lifetimc of Muhammad and continued in an 

uninterrupted fashion untiJ the emcrgcncc of the grcat ~UUliflz collections 01 the 

third/ninth century."32 

The word kitiib has been seen as a key in Sezgin's analysis, proving that the 

29 Leiden: E.l. Brill, 1967. Sezgin's work has been seen as "expansion, correc
tion, and updating of BrockcImann's basic study of the history or Arahie lit
erature," and covers "an extensive manuscript cOllccrning Our/anic sciences, 
tradition, history, law, dogma, and mysticism with special attention to trans
lations from the Sanskrit, Pahlavi, Syriac, and Greek works" (sec !\dam~, 
"Religious Tradition," 67, and Nabia Abbott, review of Gesclllchte de.\ ara
bisclten Schrifttums, by Fuat Sezgin, in Journal of Nellr Ea.\lerll SflulLe.\ 2<), 
1970: 57). 

30 Because of her enthusÎasm for supporting Sczgin/s work (Ill order tn con
firm indirectly her own thcsis) Abbott does Ilot addrcss cven the ~Iightest 
criticism to Sezgin's theories (see her rcvicw of Sezgil1'~ work, 57). 

31 Juynboll, A Il th enticit y, 3. 

32 Powers, Stlldies in Qur'iin, 5. 
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transmission of written sources, including the traditions, had started from an 

carly time in Islamic history. The frcquent statements of the word kitlib used in 

Arabie litcraturc, according to him, "must not be intcrpreted to signify an aver

sion to writing and an expression of prejudice in favor of oral transmission" .. 33 

but rather is to be understood "as referring to an instruetional procedure (kitlib, 

kitabah, muklitabah) reJying on written materials provided by the teacher.,,34 

II·! supports his thesis by reierring to the report concerning the statement made 

by al-ZuhrÎ rclating to his writing down "knowledge" ('ilm) in response to 

rC(lucsts by the Umayyads. AI-ZuhrÎ said: kunna nakrahu kitab al·'ilmi hatta 

akrahllna 'alaihi ha'lIlli'i al·'umarli' (ara'ainli anla namna'ahfi ahadan min al-. . 
mllslimÎn ("Wc uscd to disapprove of writing the knowl::-Jge down, until these 

princes forccd us to; after that we no longer saw any reason to forbid the Mus

lims to do if'). Unlike Goldziher who interpreted kitlib al· 'ilm as a proeess of 

fabrication, Sezgin interprcts the term kitlib on the same lines as kitabah and 

nlllklitahah, and cornes to the viewpoint wlùeh is supported by Nawawî and 

Abü Nu'airn that the Umayyads forced al-Zuhrî (and other traditionists) "not 

simply tn write the traditions down but to practice the transmission procedure 

of mllkiitaba.,,35 

Sezgin's work, howcver, has been subjected to criticism. His data, as is the 

ease with other works in the field, are seriously questioned on the basis of their 

authenticity, for they were documents only from after the first century of hijrah, 

and, aecording to Juynboll, the evidences themselves postdate the era of, as 

33 Franz Roscnthal, review of Geschichte des Arabischen Schrifttums, by Fuat 
Sezgin, in Journal of tlze American Oriental Society 89 (1969): 294. 

34 Ihid. 

35 Juynholl, AlIthenticity, 113. 
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everybody is bound to agrec, wider-scalc forgery of tradition, cither in terlns of 

its matn or its isnâd.36 

Another correction addrcsscd to Sezgin's work concerns the author of the 

Kitâb al-~alàt 'alli al-NaM. This work, according to Rosenthal, is not by, as 

claimed by Sezgin, Abü Bakr AI~mad b. 'Amr al-Bazzar, but rather hy Ahù 

Bakr Ahmad b. 'Amr b. Abi 'A sim an-Nabîl.37 . . 

Perhaps we will agree with Juynbo1l38 that until the present timc M. Mus

tafa al-Azami is the scholar who has provided thc mnst articulate critique of 

Schaeht's thcsis regarding the authenticity of traditions. Azami lormulates his 

thesis in his Studies in Earl)' I-!adith Literatllre,39 partÎcularly in part one, 

chapters six and seveD, and claborates his more serious critique of Schacht/s 

thesis in his subsequent book On Schacht's OriKins oI Mulllllllnuulllll Jurispm

dence.40 

Azami successfully ùemonstrates that the process of collecting traditions 

had begun during the time of Muhammad. Ile calculates, tor instance, 47 cases 

and ex amples discussed by Sehacht and examines 24 of thcm41 which Icad him 

36 a.H.A. Juynboll, Mllslim Tradition: Studies in ChronoloKY, Provenllnce 
and Authorship of Ear/v Had1th (Cambridge: Cambridge University Press, 
1983), 4. . . 

37 Rosenthal, rcview of Geschichte, 294. 

38 Juynboll, Muslim Tradition, 3, 207. 

39 His doctoral dissertation at Cambridge University in 1966, and publi~hed in 
Bcirut in 1968 by al-Maktab al-IsIamî which is 110W also available in an Ara
bie translation under the tille Dirlisüt fi al-Hadîth al-Nahawl h'a-Tiirlkh 
Tadwînih, published in Bcirut in 1973, and in Riya~1 in 1976 and 1979. 

40 Riyadh: King Saud University Press, 19X5. 

41 Thcre is no c1car cxplanation for why he examines ju~t 24 Irom the 47 Cél!-.es 
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to the t'ollowing conclusion: 

Carcful scrutiny of his [Schacht's] examples and repeated reference to 
the original source matcrial, however, reveals inconsistencies both within 
the thcory itsclf and in thc use of source material, unwarranted assump
tions and unscientifïc mcthod of research, mistakes of faet, ignorance of 
the political and geographical realities of the time, and misinterpretation 
of the meaning of the texts q'.\~ted, and misunderstanding of the method 
of t)uotation of carly scholars. 

Schacht's conclusions rcgardIJ1g the authenticity of traditions, as we know, 

go hand in hand with his other conclusion regarding the origin of Islamiç juris

prudence, as shown c1early in the title of his first book. Therefore it is under

standable that Schacht conccntrates his critical analysis more on legal traditions 

instead 01 traditions in general. It is on this point that Azami challenges 

Schacht's approach. In i\zami's view, it is quite wrong to study traditions as a 

subject by limiting them to the legal tradition literature alone, and he empha-

sizes that "any conclusion about the traditions, their transmission, or the isnlid 

system, etc., based on the study of !egal literature would be faulty and unrelia

blc.,,43 IIowever, it is very unfortunate that Azami never touches on the reason 

given hy Schacht as to why he coneentrates his analysis more on legal traditions. 

Schacht argues: 

I,aw is a particularly good subject on which to develop and test a method 
which daims to provide objective criteria for a critical approach to 
Islamic traditions, and that for two reasons. Firstly, our literary sources 
carry us back in law l'urther than, say, in history, and for the crucial sec
ond century they arc mu ch more abundant on law th an on any other sub
jcct. Secondly, our judgrncnt on the formaI and abstract problems of law 
and lcgal science is less likely to be distorted by pre-conceived ideas 
(thosc cxprcsscd in our sources as weIl as our own), than if we had to 

listcd in his book. 

4~ Azami. Sc/IllC" , 's OrigÎns, 116. See also his paraphrase of this conclusion in 
page ~. 

43 i\i"ami. S{I/(!ics. ~~~. 



judgc directly on issues of political and rc\igious history of 1~lal11. 44 

Schacht's method is certainly supported by the rad that the contents of the 

Muwatta' of Malik and the six collections of traditions, al-k.II/lib ai-siftlllz. 

which have traditionally becn sccn as the authoritative works in the field, are 

obviously arranged in accordance with the arrangement of the suhject-matter of 

law, al-abwab al-fiqhiyyah. 

The other point raised by Azami is Schacht's suspicion aboul the ÎSlllU/ of 

Mâlik--Nafi'--Ibn 'Umar which is based on two grounds: the age of Mfllik and 

the position of NiitT as the client of Ibn 'Umar. Schacht writes: "But as Nflli' 

died in A.H. 117 or thcrcabouts, and Malik in AIl. 179, their a~socialion can 

have takcn place, even at the most generous estimatc, only when Mfllik was lil

tIc more than a boy.,,45 Azami Iays the blamc on Schacht's ()lT1i!->~ion 01 the hirlh 

date of Malik which, according to him, "can \cad only 10 erroneoll~ com:lu

sions.,,46 Then he writes: 

Had he [Schacht) consultcd any bibliographical work hl' would have 
round that most of the scholars, even thoso who were born a littlc earlier 
than Malik, state that he was born in 93 A.I 1; a lew put it in the carly 
months of 94 A.H., a few in 90 A.l 1. and a few in 97. But thcrc is no 
one who maintains any date Iatcr th an this. So, Malik was al 141st twenty 
years oId, if not twenty-four or twenty-scvcn, whclI Nâfî died. 

To support his idea that the isnlid of Mftlik--Niilï--Jbn 'Umar is LJnquc~ti()n

able, Azami challenges Schacht's viewpoint concerning the position of NMj' as 

the client of Ibn 'Umar in relation to the transmission 01 traditions. 

44 Schacht, "Islamic Traditions," 144. 

45 Schacht, Origins, 176-7. 

46 Azami, Stlldies, 245. 

47 Ibid. 
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Unfortunatcly. without analysing Schacht's argument, Azami provides only a 

general conc.:lusion, saying: 

if a man is being accepted amongst his eontemporaries and among the 
later authorities as most trustworthy, then why should he be dishonest ? 
If a statement of a father about his son or vice versa, or a wife about her 
husband or a friend about a friend or a colleague is always utfifceeptable, 
then on what sources could a biography possibly be written ? 

It is certainly beyond question that Schacht's treatment of Nafi"s position obvi

ously corroborates his general idea of the family isnüd, and the case of Nàfi' 

lends support 10 his view that iegal traditions originated in the first haU of the 

second century 1\.11.49 

'1'0 my knowledge Azami's work has not received much attention from later 

scholars such as David F. Forte,50 LoT. Librande,51 Marilyn Robinson Wald

man ,52 Rafael Talmol1,53 Charles]. Adams,54 and ?-afar Isl!aq An~arî, 55 to 

mention just a few. Schacht never addressed Azami's work. More intercsting 

48 Ibid. In the same way he repeatcd this conclusion in a paraphrase form 
when he discusses the family isnlid (see his Schacht's Origin'5, 196-7). 

49 See his Origins, 170-1, 176-9. Schacht chooses the isnlid group of Matik-
Nüfi'--Ibn 'Umar because of three reasons: the availahle sources are most 
complete on the Medinese, the Nâfi' traditions are the most important sin
gle group of Medinesc traditions, and the isnlid Malik--Nàfi'--Ibn 'Umar is 
one of the best, if not the very best, according to the Muslim scholars. 

50 See his artic.:lc "Islamic 1 ,aw." 

51 See his article "f/adîth" in The Encyclopedia of Religion, ed. Mircea 
Eliade. 

52 See hcr article "Sun/wh," in The Encyclopedia of Religion, ed. Mircea 
1 ~Iiadc. 

53 Sec his "Schacht's Thcory in the Li~ht of Recent Discovcries Concerning 
and the Origins of Arabic Grammar,' Studia lslamica 61 (1987): 31-50. 

54 Sec his "Rdig;/)lls Tradition." 

55 Whcl1 hl' cÏtl's SOI11C works which contradict Goldzihcr's and Schacht's view
points hl' rcfl'rs to the work of I\bbott and Sl~zgin without rnentioning the 
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still is the absence of reviews of Azami's work by Westcrtl scholars, when in 

fact he is a recognizcd expert on the science of traditions and has retl'ived an 

award for his carcer from King Abdul Aziz University, Saudi Arahia. More 

than this, his Studies has been considercd as, at lcast hy Arberry, "one of thl~ 

most exciting and original investigations in this field of modern times.,,56 

~afâr Is~aq An~arî can also be included among those scholars who have 

seriously challenged Schacht's thesis. 1 lis challenge is not exclusivcly addressed 

to Schacht's sceptical attitude towards the Prophetie traditions, hut rather to 

Western scholarship in general. In his view, Schaeht's thesis is "the most 

impressive and the best argued presentation" in Western sCholarship.57 1 lis cri

tique is primarily addrf'ssed to Schacht's argument e .\'llmtio,5'K and he has aptly 

remarked: "thcre werc several considerations which show that mcchanieal appli

cation of the e silentio argument. .. is unjnstified,/59 then he cmphasizcs this con

clusive remark in his later work, saying: "Schacht's 'mcthodical rule' and his line 

of argumentation arc highly sweeping."60 

work of Azami at ail (sec his "The Authenticity of Traditions: A Critique of 
Joseph Schacht's Argument e silen!io," Hamdard Islamicus 7, 19H4: 59 
footnote 2). 

56 See Arberry's "Foreword" in Azami's Studies. This is also cited hy Muham
mad I-Iamidullah in his review of Azami's work in ReViie De.\ Etudes Isla
miques 37 (1969): 373. 

57 An~arî, "Early Devclopmcnt," 235. 

58 He elaborates his critique in his dissertation, 52-66 and 2~4-43. The las1 
part (234-43), with sorne changes of words and/or sentences, appearcd in 
his article "Authenticity." This yiew is adoptcd later hy Azami (sec his 
Studies, 254-5, and his Schacht's OriKÎns, t lX-22). 

59 An~arî, "Early Deyelopmcnt," ô4 . 

60 J\n~arî, "Authenticity," 53. 
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The argument e si/en/io, as wc know, is the principal tool used by Schacht 

to examine Prophetic traditions and which, on the basis of sufficient data, l~ads 

hirn to the conclusion that "wc shall not me et any legal tradition from the 

Prophet which can be considered authcntic.,,61 

Ilaving analysed Schaeht's argument and ils data, An~arî charges Schaeht 

with not being consistent in his own argument. For, according to An~arÎ, 

Schacht also uses later sources (e.g. fifth century sources) to support his view

point rcgarding certain doctrines which occurred in the first and second centu

rics. An~arî proves the inconsistency of Schacht's own argument, by showing 

that Schacht, for instance, "cites an argument of ShaibiinÎ in favour of a doc

trine of his school.. .on the basis of a late fifth century book l'iz., Sarakhsi, Mab

süt.,,62 

Aside l'rom the fact that Al1~arÎ has thrown light on Schacht's inconsisten

cÎes, he is also able to demonstrate the absurdity of Schacht's thesis by turning 

the method upsidc clown, that is, by examining the traditions found in early 

works that are not found in the later works. "This would mean," An~arî 

rc..~rnarks, "workil1g on the reverse of Schacht's assumption.,,63 In order to prove 

his argument, J\n~arî conducted a test on four books: the MllWa!!a's of Mâlik 

and of Shaibanî, and the Athlirs of Abü Yüsuf and of Shaibânî, by examining 

the traditions which discuss the sarne issues. The result is qui te impressive. 

Therc is a large number of traditions found in the MllWa!!a' of Malik that are 

61 Schacht, Origins, 149. For Schacht's use of the argument. see, for example, 
his Origills, 140-1. 

62 SL'L' his "Early Dcvdopmcnt," 518 footnote 214. 

63 An~ari." Authcnticity," 54. 
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not found in the MlIwa~~a' of Shaibünî, 64 and a numher round in the Athiir of 

Abü Yüsuf that are not found in the Athiir of Shaibünî.65 I\n~ürî cmphasizl's 

the fact that the MlIwa~~a' of Shaibanî appeared later than the MIIIt'(l~~ll' of 

Malik, and the Athlir of ShaibanÎ appcared later than the Athiir of Ahû YÛsuf. 

An~ârî's result, as a consequence, scriously challenges Schacht's e si/entlO argu

ment which states: "The best way of proving that a tradition did not l'xist at a 

certain time is to show that it was not used as a legal argument in a discussion 

which would have made refcrencc to it imperative, if it had cxisted.,,66 

Certain questions may he raised hcre as to why the later scholars do not 

mention the traditions which arc round in carlier works in their discussions of 

the same issue. A variety of answers arc highly possible. J\n~iïrî Illay he correct 

in tbat there is a grcat number of instances "where a jurist recordl'd the doctrine 

of his school on a legal question but did not care to cite the tradition which was 

relevant to, and/or was sup!Jortive of his doctrine, l'ven though it l'an he 

incontrovertibly shown that he knew that tradition.,,67 ln faet, according to him, 

there are many doctrines derived l'rom the Qur'an that were rccorded without 

mentioning the relevant verses.68 I1owever, it could also be possihle that latcr 

jurists did not mention sorne traditions which wcrc availahle in prcvious works, 

cven though thcy could have slIpported their arguments, hecausc 01 their con-

64 For more details, sec his "Early Devcloprncnt," 237-40, and his "l\lIthcntic
ity," 56-7. 

65 For more dctails, see his "Early Dcvcloprnent," 240-], and his "I\uthclltic-
ity," 57. 

6f5 Schacht, Origins, 140. 

67 See bis "Early Dcvelopment," 237; his "ÂlIthcnticity," 54. 

68 Sec his "Early Devc1opmcnt," 236; his "Âuthenticity," 54. 
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sidcration that the traditions wcre not authentie. 

AnsarÎ has also eallcd Seha.-:;ht's view that thcre is not a single Prophetie 

tradition considered gcnuine "grossly cxaggerated," while it is c1ear that, accord

ing to him, quite a number of Prophetie traditions are forged and fabrieated by 

latcr generations,69 ncv(~rthcless, this faet, he strongly argues, "does not 

exclude the possibility that qui te a number of Prophetie traditions do genuinely 

go back to the Prophet.,,70 A clear criterion to distinguish the genuine tradition 

from the torgcd one is, in his viewpoint, badly needed. Nonetheless, without 

c1ear explanation, he refers to the science of diriiyah which, according to him, 

has long bccn well-known among Muslim scholars.71 

ln 1972 An~arÎ published an article 72 whieh, though it does not directly dis

pute Schacht's thesis, dcvclops an argument that challenges Schacht's conclu

sions. In this article he is concerned with the semantie analysis of sorne of the 

important terms used in fiqh during the early period of Islam, terms such as 

~llu'ith, slInllah, etc.73 The most important result of bis study and one that at 

69 SCC' his "Early Dcvelopment," 58, 61, 65-6. 

70 Sec his "Early Development," 66. 

71 Ibid., 418 footnote 94. 

72 "Islamic Juristic Terminology before Safi'î: A Semantic Analysis with Spe
cial Refcrence to Kül'a," Arabica 19 (October 1972): 255-300. This artIcle 
is, actually, thc l'irst part of his dissertation, 120-177. 

73 AnsarÎ daims that this study is very important to avoid the ambiguous 
understanding of the early history of Islam, e.g. Islamic jurisprudence. This 
ambiguity is, according to him, sornctimes shown by the use of certain a 
tcrm "in a multiplicity of meanings by one and the same author and often in 
the same work.' Ansàrî examines the historical development of meaning of 
hoth Illulîth and slil1;wh through the following stages: 1. hadith: the use 
of thc' tcrm in carly Islamic literature (265), and of the worKs of the second 
ccntllry scholars particlilarly Küfian school such as Abü Yüsut and ShaibanÎ 
(~56-X). 2 . .'\/Ifl/llllz: the literai rncaning (259-61), the meaning uscd in the 
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the same time contradicts Schacht's conclusion is his notion that the phrases 

hadith of the Prophet and sllnnalz of the Prophet have posilivcly hccn used 

since early times, in fact l'rom a periml close to the lifctime of the Prophet. 74 

Moreover, there is an indication, according to him, that sinœ quite carly times. 

at least among thc mu!!addithün, the terms ~ulliîth and slIll1ltlll were llscd intcr

changeably.75 

An~ârî's analytical study of the dcvelopmcnt of the term .\'III1I1(1h through a 

variety of sources, particularly the works of Abü Yüsuf and of ShaihimÎ, is 

undoubtedly important for any scholar who studies the historical devc10pment 

of traditions. Unfortunatcly, even though he has successfully provided the posi

tive proof that the term sunnah does not exclusivcly ferer to the Prophct, hut 

also to the Companions, fllqllhii', and sometimes also Lo the virluolls people (as 

a good example), he has failcd in the end to draw a linc hctwccn the slII'I/lIh 01 

the Prophet and thc other sunnahs. It is not an casy task to do so, we hclievl..'. 

Nevertheless, it is a cause for great regret, for the most controversial issue 

among scholars rclating to the authenticity of traditions is, among others, the 

criteria for verifying the Muslim daim that the Prophetie traditions arc undouht-

edly rooted in the Prophet himself. 

Qur/an (261-3), the meaning addrcssed to certain people: 'Umar, ai-llasan 
al-Basrî, and Abd. b. 'Ibâd (63-4), in the second ccntury works of Hm al
Muqiffa', Awza'î, Mâlik, Abü Yüsuf, and ShnibünÎ (265-71). 

74 Sec his "lslamic Juristic, . 2:,;;-82. 

75 Ibid., 258, 273. alhar, riwiiyah, and khahar werc other tenns u~ed more 
lcss interchangcably with ~lldîth (sec ibid., 250), 



�L__ ___ _ 

56 

2. The )4'ormation of Islamic Law. 

One response to Schacht's thcsis about the formation of Islamic law cornes, 

for ex ample , from the British legal historian Noel James Coulson, a response 

which, according to Forte, "represents the most developed challenges to 

Schacht.,,76 Coulson, while acknowledging the validity of the broad outlines of 

Schacht's thesis,77 finds it difficult to understand the discontinuity that Schacht 

created betwecn the Qur'an and the formation of Islamic law. Contrary to 

Schacht. Coulson is of the opinion that Qur'ânic legislation, especially the 

detailed rules conccrning family law, "would have given rise to an immediate 

and continuous devciopment of the law.,,78 Muhammad, Coulson reasons, must 

have dcalt with a variety of legal problems, and his position as the arbitrator 

(I!llkam), a continuation of pre-Isiamic custom, is not indoubt.79 It would, 

therefore, he sare to say, in COUlSOll'S view, that Muhammad himself "marked 

the beginnings of the growth of a Iegal structure out of the ethical principles 

contained in the Qur'an.,,80 To this it must at once be added, the traditions 

"may weil reprcsent at least an approximation to a decision of the Prophet 

76 Forte, "lslamic Law," 18. The serious polemic bctween Schacht and Coul
son rcgarding the formation of Islamic law began when Coulson published 
his A History of Islamic Law in 1964 in which he challenges Schacht's thesis 
in The Origins of Muhammadan Jurisprudence. To answer the challenge, 
and as revicw of Coulson's book, Schacht wrote an article titled "Modern
ism and Traditionalism in a History of lslamic law," Middle Eastern Studies 
1 (1965). Two years later, in 1967, Coulson confronted Schacht's article in 
his essay "Corrcspondence." Middle Eastern Studies 3 (1967). Unfonu
natcly, two years later, in 1969, Schacht died before answering Coulson's 
paper. 

77 Sce his His Jrv, 4, 64. 

78 Powcrs, Studies in Qur'an. 3. See also Coulson, History, 64-5. 

79 ry Couison, Hi.·jtory, _2. 

~() Ibid. 
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which had been preservcd initially hy gcneral oral lradition.l/~ 1 As a conse

quence, he argues, "it is a rcasonable principle 01 historical enquiry that an 

alleged ruling of the Prophet should he tentativcly acccptcd as such unlcss sonll' 

reason can be adduccd as to why it should he regarded as fictilious.,,~2 

Coulson daims that the different result of his study compared to Schacht's 

IS mostly bccause of, among other important factors, a dilfcrent approach. 

Whilc Schacht, according to Coulson, is d<.>aling with "the historical and doctri

nal system of the Sharî'a as such," the purpose of his book. hl' points out, is 

"the appreciation of the living phcnomcnon which is current SharÏ .. law applicd 

by the Courts against thc background of the historical devclopml'nt 01 law in 

Islam.,,83 

On the other haml, Schacht addresses certain critique tn ('oulsol1'~ VICW

point. Schacht, for cxample, firmly accuses ('()lJlson of looking al "Islamic law 

with thc eyes not of a student of Islam hut 0/ a modern lawycr, "X4 10 which 

Coulson replies: "It is plain that Schacht does not write, or think, as a lawycr. 

Apparently ... Islamic law is not in his view, a subject for .1 lawycr's 

approach .... ,,85 This notion, Coulson argues, "bctrays an attitude which i~ nol 

81 Ibid., 65. Guillaume has given a good notion in line with ('oubon's vicw. 

82 

According to him, "it secms somcwhat too drastic to postulate that 'l'very 
legal tradition from thc prophct until the contrary is proved mu~t he taken 
not as an authentic .... ' unless we arc to undcrstand that Dr. Schacht rel ers 
to the form rather th an to the substance of the tradition" (sec his revicw 01 
Origins, 176). 

Coulson, History, 65. 

83 Coulson, "Correspondencc," 201. 

84 Schacht, "Modernism and Traditionalism," :WO. 

85 Coulson, "Correspondcnce," 201. 
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only singularly illiberal but also rnanifestly out of line with the accepted trends 

of modern Jslarnie studies as a whole.,,86 

Schacht was al~o critical of Coulson's choicc of sources, in particular those 

writtcn by Western scholars. Coulson, according to Schacht, does not use the 

important works of D.S. Margoliouth and G.H. Bousquet which deal with the 

carly history of Islarnic law.87 On the other hand, says Schacht, unsatisfactory 

works of R. Roberts and M.V. Merchant are used without a word of warn

ing.88 ft is quitc regrettable that Coulson does not reply to Schacht's criticism 

on this point. 

Besides the points discussed so far, the crux of the debate between Schacht 

and Coulsoll in their respective efforts to support their different theses regard

ing the origin of Islamic law, mostly involves the discussion about the restriction 

of be()uests (lI'a~i)~VlJlI, pl. wa~iiyii) to one-third of the estate. This discussion, 

as wc shaH see later, caUs for an investigation into the original date of the 

Prophetie tradition which discusses the one-third restriction of bequests. 

As already rncntiol1cd in the preceding chapter, Schacht firmly establishes 

his thesis that the origin of Islarnic law, supported by his the sis regarding the 

authcnticity of traditions, started after the first century of hijrah. The case of 

onc-third restriction of bequests is one of the most important pieces of evidence 

providcd by Schacht, and he convineingly contends that the case originated in 

the U mayyad cra. The tradition of the Prophet which discusses this aspect of 

l86 Ibid. 

87 The Emly Del'elopment of Mohammedanism and Les Successions agna-
tiqlles 11l1tigt!es. 

88 11/(' Socwl LllIl'S of the Qomn and Qur'anic Laws. 



1 bequests is, according to him, the result of a backward-projection.l-i9 1 n a 

lengthy review of Coulson's book, Schacht strengtlll~ns his thcsis lhrough analyt

ical evidence, and he asserts " ... if a restriction of lcgacies to ol1l'-thinl in the 

time of the Prophet was necessary, 1 should have expedcd it to he donc in thl' 

Koran which refers repeatedly to legacies and ... treats of the wholc law 01 suc

cession in detail.,,90 

Coulson, on the other hand, has a view diffcrcnt from Schacht's conccrning 

the original date o[ the onc-third restriction of bcqucsts. Thi~ l"Cslriction, 

according to him, originated in the lifctimc of MuhammadYI The rule, says 

Coulson, was provided in order to regulatc a prohlcm poscd hy the Üur'allie 

provisions.92 He further e1aborates his challenge to Schacht's thesis in his "( 'or

respondence" in reply to Schacht's review of his book. The grealcr paIl 01 ib 

content challenges Schacht's thesis about the ol1c-third lestrictiol1. rcjecting in 

particular Schacht's expectation that the case, ir it originated in the era 01 

Muhammad, must be rnentioned in the Qur'an. On this issue, ('oulsoll write:-.: 

Quite apart l'rom the propriety of any speculation as to the proper con
tent of what is, to the Muslim, divine revclation, Schacht's e.\pectation in 
this regard is founded upon a complete misapprehension 01 the nature 
and scope of the Qur'anic laws. The notion that aIl the Icgal rules neccs
sary for the Prophet's corn munit y in Medina are to he 100IBd in the 
Qur'ândJ as absurd in relation to succession as it is to ally other sphcre 
oflaw. 

89 For Schacht's treatment on this issue, see his Origins, 201-2. 

90 Schacht, "Modernism and Traditionalism," 393. See also his "lslamic l ,cgi:-.-
lation," 107. 

91 For this issue, sec his History, 65-9. 

92 Ibid., 69. 

93 Coulson, "Correspondencc," 199. 
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'J 'he dcbate bctween Schacht and Coulson regarding the one-third restriction 

of bequests has appealed to sorne other scholars. David S. Powers, for exam

pIc, devotcd himselt to a thorough discussion of bequests and linked it with the 

issue of the law of inheritance in Islam. In his essay, "The hlamic Law of 

Inheritancc Rcconsidered: A new Reading of O. 4:12B,,,94 he begins to discuss 

the exact meaning of verse 12b of süralz 4. He suggests that there is certainly 

one verse, at least, in the Our'an (4: 12b) concerning lia man's right to dcsignate 

CI female in-Iaw as his sole heir.,,95 This view, he c1aims, is contrary to the com

mon helicf among Muslim and non-Muslim scholars alike that "therc is no 

explicit rcference in the Our'ân to the designation of an hcir in a tcchnical legal 

sense.,,96 Surprisingly, he combines his analysis of the meaning of the Our'an 4: 

121> with the analysis of ninctcen various texts of tradition givcn by Speight97 in 

his subsequent essay98 which hrings him to the conclusion that "therc is no 

longer any reason to acccpt the dating of the one-thinl restriction to the 

Umayyad pcriod.,,99 For, he argues, our analysis concerning the will of Sa'ad b. 

Ahî Waqqii~ is certainly linked with the issue discussed in the Qur'an 4: 12b as 

a regulation of "the law of testatc succession as it was understood during the 

lifctimc of Muhammad." 100 

94 Sflldill /slmnica 55 (1982): 61-94. 

05 Ibid., 61. 

96 Ibid. 

97 For Spcight's view, sec the following chapter, especially pages 100-3 below. 

98 David S. Powcrs, "The Will of Sa'ad B. Abi Waqqâ~: A Reassessment," 
Sflldill Islamica 58 (1983): 33-53. 

99 Ibid., 51. 

100 Ibid .. 50. 
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Powers addrcsses a more serious challenge 10 Schacht's the~is in his SlIIdlt's 

in Qur'an and ijadîth. Contrary to Schacht, and al the saille time daiming to 

be in line with thc conclusions of (\mlson, Abbott. Se:tgin. and J\:ttlllli. Powers 

is of the opinion that Islamic law began 10 devclop during the lirctil1H.' 01 

Muhammad. IOI To prove his thesis, Powers traces the formation 01 thL' laws 01 

inheritancc (farii'iq) and is Icd to the conclusion that the law 01 inhcrttancc had 

its origin in Muhammad's lifetirne, that il is delïnitcly eontained in tilt' Our'anie 

provisions and, that "the Our'an introduced a complete ~ysll'111 ni inhl'ri

tance ... that came to replacc the tribal customary law of plc-Islamic Arahia," 1O~ 

Schacht's study, according to him, surfers trom two weakncs~e~, FII'st. Sl'hacht 

does not pay enough attention to the Our/anie IegislatlOl1, particul,lrly Illdlly 

rules of family law. In his Origins, says J>()wer~. Schacht devoll'd him:-.ell only 

four pagcs discussing Qur/anic legislation,J03 This weakne~s i~, joincd hy, 

among others, Schacht's "blurring of the distinction hctween jurisprudence and 

positive law.,,104 Schacht, according to Powers, has tricd ln cOl1ccntratc his 

analysis on the origin of Islamic jurisprudence, and not on the po:-.itivc law. 

Nonetheless, Powers says, he "was not always eardul to kcep this distinction in 

mind.,,105 As a consequencc, Schacht cornes to the concIu:-.ion that Islamic law 

started aftcr thc first ccntury of Islam. 106 Powers finally suggests that any di:-.-

101 Powcrs, Studies in Qu,/an, xii, 8. 

102 Ibid., 212. 

103 Ibid., 7. On page xii, Powers inconsistcntly says "only cight page:-.," 'J'hc 
right one is four pages. 

104 Ibid., 6, 

105 ' 7 IbId., . 

106 Ibid, 



ft 

62 

cussion 01 positive law in Islam "ought to bcgin with the Qur'anic legislation in 

the field of family law, inheritance, or ritual.,,107 

In a review of Schacht's Origins, S. V. Fitzgcrald adopts a position similar 

to that of Powers'. Fitzgerald acknowled' es the importance of Schacht's Ori

gins, maintaining that Schacht "has put an immense amount of hard work into 

the task of building up a more trustworthy history.',108 Nonetheless, it is indeed 

strange, Fitzgerald remarks, that Schaeht does not mention the distribution of 

inheritancc ([arii'il!). Wh en it is a faet that the law of inheritanee is clearly 

Iinked to and based on the Qur'anie verses and "perhaps more c1early th an any 

other bran ch of the law." What is more, he maintains, the law of inheritanee "is 

generally admilted to he one of the oldest branches to achieve any certainty.,,109 

Leaving aside the question of the fara 'i1 Fitzgerald proeeeds to an analysis 

of Schacht's general viewpoint. It is quite difficult, says Fitzgerald, to und er

stand Schacht's view that law develops after the appearanee of a legal theory. 

Ile argues: 

The literature of Muhammadan Law ... does not begin till the middle 
of the seeond century of }-lijri era, when it suddenly appears in full vig
our in the writings of the great founders of what afterwards became the 
different schools of law. The aceount whieh thereafter it gave of its own 
origin simply eannot be truc. To mention only one obvious point, it puts 
the cart before the horsyl5Y suggesting that legal theory eame first and 
law followed afterwards.· 

1 le clahoratcs his view further in his subsequent work,"Nature and Sources of 

107 Ibid. 

lm: Fitzgerald, rcvicw of Origins, 395. 

109 Ibid .. J9X. 

1 IO . Ibid .• J()5. 



the Sharïa,"1lJ saying: 

The normal course of intellectual devclopment in the hUlllanities and the 
social sciences is that practice cornes flrst and theOl'y alkrwanls hy a 
proccss of gencralization l'rom obserwd fads: logical thought tomes 
bcfore logic and society bcfore the social sciences. Similarly rl.'ligion ... is 
older them its theol0ftYJ. and law (Recht) is older than jurisprudence 
(Reclztswissenschllft). •. 

It is very unfortunatc, aceording to h:m, that the unhistoncal <lccount which 

holds the vicw that "the theory eomes l'irst and the practicc...' wa~ hllilt llpon it" 

has profoundly intluenced "the whole structure of the law and is ~till a vital 

1'orcc.,,113 This theory, he says, has been accepted eYen hy thL' gre.ll ~cholars 

such as Sachall and Schacht's great teacher, ('. Snollck llurgronjc. l ! 4 

In addition, Fitzgerald compliments Schachl 011 his analy~i~ 01 CCI tain pral'-

tices during the era of the Umayyads and on his conclll~ioll that bl.\lnic Iaw 

started arter the tirst eenturv 01 IzIJflill. IIowcvcr. he rel1lind~ U~, we Heed to hL' 

careflll in interpreting the data, partieularly of the era prior lo the lJmayyads. 

Schacht's argument, Fitzgerald rl'marks, "dol's Ilot justily the ~oll1cwhat swecp-

ing statcment...that the starting point 01 legal doctrine was the pradice of thl' 

Umayyad Caliphate of Da~dscus.,,115 It is important to note, he rca~()ns, that: 

The carly fuqahii' were not in faet lawyers at ail: they were ... 'pious wor
thies' intcnt on easuistieal study. This inevitably involved them in Iegal 
problcms. They could not heJp turning for their law to the ancient 

111 In Law in the Middle Emt. 

112 S. V. Fitzgerald, "Nature and Sources of the Shari'ah," in I.,aw l/l the Mil/
die East: Origin and Del'elopment of Islamie Lllh', cds. Majid Khadduri 
and Herbert J. Liebcsny (Washington, D.C.: The MicJdle Ea~t In~titute, 
1955),90. 

113 Ibid. 

114 Ibid. 

115 Fitzgerald, review of Origins, 397. 
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customary law 01 Mecca, Medina and other Arab cities-nor eould they 
avoid c()n~idcring that ancient customary law in the light of the enormous 
deve.lopments which w~rcltp~ing place under their eyes as that law was 
apphcd to a great empIre. 

Along with I·'jtzgerald's argument it would he worthwhile to note el-Awa's 

remark. As is weil known, Shafi'i is seen by both Schaeht and Coulson as a key 

person in the historical devclopment of the science of legal theory (lI~ül al-fiqh) 

in Islam. On this issue, cl-Awa takes great pains to present a more proportional 

irlterprctation \)1' the facL ln his view, Shafi'i's importance in relation to the 

development 01 the ".?ül al-fzqlz is undeniable. Nonetheless, to aeknowledge him 

as the most important figure in the u.~tïl al-fiqh, he rcasons, is in fact not true 

and we necd to consider the activitics of scholars prior to Shâfiï's time. He 

says: 

We do not wish to understate al-Shafi'î's achievements in jurispru
dence, but his genius was in organizing and reforrrJulating already existing 
material in an arrangement already sufficiently familiar to gam accep
tance. 1 le did not invent any new source of Islamic law, nor contrive for 
any source a greater authority than it already had. Rather, his formidable 
intellect and knowledge of fiqh enable bim to gather the theorctical bascs 
of Islamic jurisprudence mto a single, coherent form such that later 
scholars attributed to him the foundation of the science of juris)?rudence 
(ustïl al-fiqlz). 1'0 cxaggeratc al-Shâfi'i's role, as Coulson does (following 
Gôldziher and Schacht), is to dcny the existence of any mutual under
standin~ or agreement among the fuqah'ii' before al-Shafi'i on how to 
derive Judgmt~nts from the sources. In fact, worthwhile discussions and 
exchange of opinions between them on this subject are amply recorded in 
the litcrature, which testifies that the fuqah'ii' were aware of these usul 
and had arriwd at numerous judgments on the basis of them. They dif
fered in their interpretation and particulfifse of these sources, but they 
Ilcver doubtcd or dcnied thcir ex!stcnce. 

Fitzgerald SCC1l1S also to share the same view with Coulson on the substance 

of thc Prophetie traditions as the carrier of law formulated by Muhammad. It is 

116 Ihid. 

117 l\luhammcd Selim eJ-Awa, I/Apr,roachcs to Sharl'a: A Rcsponsc to Coul
son's A llis/ory of IS/lIl1lie Lml',' Journal of [slamie 5wdies 2 (1991): 154. 



l 

'. 

an unqucstionable fact, according 10 him, thal Muhammad \Vas a greal IÏgun.' 

for his cornrnunity with an outl'tanding perl'onality.ll~ Fitzgerald certainly 

agrees with the viewpoint that the whole l'tory 01 Muhammad il' not enlirdy 

genuine, even ackp/:' ~ledging that the l'tory "may have heen--has hecn--garhkd, 

added to, distorted and rcfurbished out of ail recognition." Nonelhdcss, he 

argues, somewhcre behind the story is "the genuine historical 1 igure .,,11') As li 

consequence, it is the formalism of the traditions which is œrtainly open 10 sus

picion rather than their substance. '1'0 mention only one namplc showing lhat 

the traditions arc substantially truc, he cites the practicc 01 pilgrimage 01 the 

Muslim. 120 1 le also stresses, clsewhere, that sOl11e of the slory concl'rning 

Muhammad's lif .. containcd in the traditions may he more or Ics~ true. 121 The 

wholesalc fabrication of the Prophetie traditions has been weil knowll not only 

to Western scholars but alst> to M _slim scholar~ tJll'lTIsclves sillee early time. 122 

Even today, according to hirn, though Muslims do not lorrnulate a Ilew tréldi

tion, they often choose a certain tradition whieh can support thcir argument or 

doctrine. It is not strange indeed, he reasons, that one wrilcr says: "the 1.111<.lîth 

is the form in which we state our eonclusion.',123 Ilowevcr, long hclore the 

appearance of Schacht's Origins, Fitzgerald was of the opinion that the sccptieal 

attitude of sorne Western scholars towards the authenticity of traditi()n~ is too 

extrerne and that such views, according to him, "do not commend thelllsclves tn 

118 Fitzgerald, review of Origins, 39H. 

119 Ibid. 

120 Fitzgerald, "Nature and Sources," 95. 

121 Fitzgerald, review of Origins, 397. 

122 Fitzgerald, "Nature and Sources," 93. 

123 Bousquct's citation quoted by Fitzgerald, "Nature and SourCL:~," <)4. 
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Moslems.,,124 Ile even accuses European scholars of having been tendentious 

in dealing with Prophetie legal traditions. 125 He summarizes his view regarding 

the traditions, saying lhat any attempt on the part of historians "to sift the genu

ine l'rom the taise in the great mass of traditions is a hopeless task today.,,126 

Another of Fitzgerald's observations is impor~=,-nt to note herc. There is a 

trend among sorne scholars, aceording to him, not to give due respect to the 

exi:-.ting legal system used by Muslim scholars prior to the Umayyad era. We do 

not deny the t'act that therc was no comprehensive legal system as we know it 

today, such as Il.~·ül al-flqh. lIowever, to say that the Muslim lawyers bcfore 

the era ot the Urnayyads perforrned their task of resolving legal problems with

out a certain legal system ccrtainly denies historical fact, and even undermines 

Arab civilization 111 gcneral. 1 le says: 

That the civilization of Mecca before Muhammad was harsh and crude, 
degcnerate in sorne respects and undeveloped in others. is probable. 
Nevertheless, it was a civilization: the complicated life of great city, 
wealthy, prospero us, and with business connections of very long standing 
extending into Roman Empire in one direction and in the otller to Abys
sinia, Arabia Felix, and directly or indirectly into India and perhaps 
beyoi~7 Such a civilization c0uld not have existed without a legal sys
tem ... 

The pre-Islamic legal system, it is true, forms a great part of the Islamic legal 

systmn afterwards, and the institution of ~akam is a very c1ear indication. The 

Qur/an itself, Fitzgerald indicates, uses the terms qat!à' (judgment) and fatwii 

(legal advicd which arc, it is very probable, in compliance with the existing 

124 Seymour Yesey-Fitzgerald, Muhammadan Law: An Abridgement (Oxford: 
('Iarendon Press, 1979), 5. 

125 Fitzgerald. rcvicw of Origins, 397. 

12h Fiti'gerald. "Nature and Sources," 94. Sec also his review of Origins, 397. 

127 Fiti'gcrald."N ature and Sources," 91. 
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S.D. Goitein has also stated his opinion conccrning the origin of IslamÏl: 

law, or, to use his own words, "the origin of Muslim law, and not the Nigill of 

the science of Muslim jurisprudence." In doing so, Goitcin analy:tcs SOI11C 01 

the contents of Qur'anie verses assocÎaled wilh the carcer or M uhalllmad lJ1 

both Mecca and Medina. He agrees with the viewpoint that Üur'i1n has no 

more than about five hundred verses which "could he considcred as having \cgal 

import.,,129 Howcver, it is important 10 note, according 10 him, that "legal mat

ters occupy a far larger part of the Qur/an than assumed hy the aforcsaid csti

mate," 130 and "proportionatdy the Koran docs contain \cgal matcri,,1 not !css 

than the Pentateuch, the Torah, which is known ... as 'The l ,aw'." IJ 1 

Goitein shares the sa me view of some scholar~ who poslulak that blamic 

law does not differentiate between pure1y legal matlcrs and rel igious d uties. 

Islamic law, he notes, "is not a fixed order imposed and excrciscd hy the powcr 

of an organized community and need not be crcatcd hy a king or a legal asselll

bly.,,132 As a truth, law itself cxists forcver and can he discovcred only hy a 

WIse man (a ~zakam).133 In accordance with the pre-Islamic Arah tradition, 

128 Ibid. 

129 S.D. Goitein, Swdies in Islamic History and Institution (Leiden: h.J. 
Brill, 1968), 127. See also Forte, "Islamic l ,aw," 3; Coubon, J-Ilslory, 12; 
Fitz~erald, IINature and Sources," 87. According to Said Ramadhan, 
Qur an consists of about 228 legal prescriptions (sec his Islamic Law: Ils 
Scope and Equity, second edition, n.p., 1970, 43). 

130 Goitein, Islamic Hislorv, 127. 

131 Ibid., 128. 

132 Ibid., 129. 

133 Ibid. 
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there is no doubt that, bcing an outstanding spiritual figure in his community, 

Muhammad "should aet as a ~akam not only for Muslims, but also ... for unbe

Iievers." 134 ft is supported by the fact, says Goitein, that mally legal problems 

had been brought before Muhammad and decided by him at that time. 135 How

cvcr, it must at once be admitted that during his career in Mecca, Muhammad 

acted solcly "as a preaeher and a prophet," and it was in Medina that he became 

awarc of the faet that the Qur'an eontained "not only religious and moral in junc

tions hut also detailed laws.,,136 

Sürah 5 (4, 42-51) is seen as a key to determining the birth-hour of Islamic 

law. Based on the sürah date (in the fifth year of the hijrah, or five years before 

the dcath of Muhammad), Goitein believes that it would hardly be an exaggera

tion to say that the date of the above sürah "indicates the birth-hour of Muslim 

law.,,137 Ile cmphasizcs, "it sccms to emerge clearly ... that it was Muhammad 

himself who envisaged law as part of divine revelation.,,138 In other words, con

trary to Sehacht, Goitein has successfully shown us that Islamic law has bccn a 

central part of Islamic teaching long before the Umayyad era, and had its ori-

gins in Muhammad's lifetime. 

Wc turn our discussion now to Azami, the only scholar who has written an 

entire book addressed to Schacht's Origins. Corrobûrating the conclusions 

rcachcd in his previous book Studies in Earl)' f!adîth Literatllre, he challenges 

134 Ibid. 

135 Ibid. 

136 Ibid .. 133. 

D7 Ihid .. 132 . 

UX Ibid .. 134 . 



both of Schacht's thcscs, the authcnticity of traditions and. eonsl.'quently, thl.' 

formation of Isiamic law. Azami's Schaclzt's Ori~ills dcarly shows us that it is 

impossible to study the Prophetic traditions without involving the discus~ion uf 

law and vice vcrsa. This, in part, can indircctly answer Azami's own question 

addressed to Schacht as to why he concentrates his stully on kgal litl.'r<lture 

when he discusses the Prophetie traditions. 139 

Azami daims that his book is an attempl to demonstrate "the weak fOllnda

tion of Schacht's theories.,,140 Hc presents some examples of '-;chacht's weak-

ncss, one of which is his suspicion that Schacht has made "arhitrary m;e 01 

source material." Ile writes: 

Most of Schacht's arguments about the position 01 the ,\'lI/lIla 01 the 
Prophct in thc doctrine of thc ancient schools 01 law dl'flve 1 rom the 
writings of Slüifîî; thcy are based either on Schacht\ OWI1 deducti()l1~ 
l'rom thosc writings or the accusations of Shâli'i agaillst his OppOlll'lltS. 
This would hardly secm a rcliable rncthod, given that Schacht hilllscll 
quotes dozens of cxamplcs of Shafi'î's lack 01 ohjectivity. Ile say~ in so 
many words: 'Hc (Shâfi'î) oftcn misrepresents the Iraqian doctrine,' and: 
'Shafïî often misrepresents Mcdinesc doctrine,' and he provides a kw 
dozen examples. He also gives several examples of Sh"t i'i's hiascd cdit
ing of his opponcnts' texts. 

Clearly, wc arc obliged to belicvc in the light 01 Schacht's lindil1g~ 
that ShatTî is an unrcliable sourcc for tracing the doctrines 01 the ancient 
schools of law, and yct ScJWfht is contcnt to base his OWIl theorics on 
Shafi'i's polcmical writings. 

However, it would bc intercsting to note hcre that Azami seems to Illi~

represent Schacht's vicwpoint concerning "S1üifTî's Rea~()ning.,,142 J\ccording to 

139 For Azami's question, sec page 4X above. 

140 Azarni, Schacht's Orzgills, 79. 

141 Ibid., 76-7. 

142 Azami writes that his conclusion is based on Schacht\ ()ri~l/l.\, pagl'~ T21 
to 332. Some clarifications need to be madc herc. Pages 321 to 32<) lorm 
the last part of chapter 6 ("Shüliï's Rcawning"). Pages 330 10 335 lorm 
thc appendices. Thercfore the correct page~ 01 J\zami\ rclcn:nce would 
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Schacht, "Shâti'î's legal theory is much more logical and formally consistent than 

that of his predecessors.,,143 Schacht also points out that there were sorne 

important opponents to Shâfiï's theory, whorn Shâfiï severely criticizes. His 

strong opposition to his opponents' attack, according to Schacht, sometirnes 

leads Shafi'i to he inconsistent in his own argument. Schacht writes: 

Shafi'i's eagerness to prove his ncw legal fheory and the new le gal doc
trine based on it as the only legitirnate interpretation of Muhammadan 
reli~ious law, causes him to rnake unjustified assumptions, to argue arbi
t~anly and illo,i4!lly, and to rnisrepresent and exaggerate the opinions of 
hls opponents. 

ft is on this point, then, that Schacht presents much evidcncc of Shâfi'î's incon-

sistency and lack of objectivity. Schacht acknowledges that "Shâfi'î's systernatic 

reasoning has its limitations.,,145 Nonetheless, he reasons, " ... apart from these 

natural limitations of Shüfi'i's systernatic reasoning ... it is rare to find him sys

tematically inconsistent or reasoning 100sely.,,146 Schacht ends his analysis of 

Shâfi'i's reasoning, cmphasizing: 

The limitations and faults of ShâtTî's reasoning cannot detract from the 
unprecedentedly high quality of his technical legal thou~ht which stands 
out beyond doubt as the highest individual achievement 111 Muhammadan 
jurisprudence. In order to convey an adequate picture of the extent and 
character of this achievcment, 1 sha11 give a list, which could easily be 
extended, of passages in which Shâfi'î's thought appears particularly bril-

be 321 to 329. Page 321 is the exact page l'rom which Azarni quotes 
Schacht's statcments abovc. But the argument on pages 321 to 329 actually 
cannot bc scparatcd l'rom that of the preceding pages in this chapter con
ccrning Shah'i's reasoning (315-329). It is not at aIl strange, indeed, that 
Azami scerns to misrcprcscnt Sl hacht's viewpoint bccause he does not 
rcad the content of chapter 6 as a whole idca. 

143 Schacht, Origills, 315. Sec also his "Pre-Islarnic Background," 54. 

144 ' ~ Schacht, Ongm.\' , 3_1. 

145 Ibid .. 320. 

146 Ihid. 

----------- ------
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liant. 147 

It is therefore justificd to conc1ude that Azami's vieWpOint is basdess and 

inaccurate. For he only quotcs Schacht's statements (and examples) which rder 

to Shâfi'i's inconsistency and his lack of objectivity which, in lact, arc only ciled 

as exceptions by Schacht. Our own data frol11 the original !l'xl of Schacht's Ori

gins clearly show us that, contrary to Azami's daim, the l'l'suit 01 Schacht's 

study emphasizes the brilliancc of Shâfiï's legal reasoning and his more consIs

tent thought comparcd to his predecessors. 

Apart l'rom his very detailed critique, Azami generally shares lhe vu:w 01 

other scholars who eriticize Sehacht for having paid ill~urricienl alknlion to the 

Qur'ânic legal provisions which was, according to Azami, a "Iundamenlal mdh

odological error."148 This, he says, is simply because Schachl has a miscoIll:ep

tion about law and the position of the Prophet as the divine inlerprctcr 01 (,od'~ 

law. It is largcly, no doubt, for this very reason that Azami has devoled one 

chapter in his Schacht's Origins149 to explaining the concept 01 law and the 

Prophet's role rclating to the law based on the Qur'anie verse~. Azami seem~ 10 

be shocked by Schacht's statcment that M uhammad's aim "was not to create a 

new system of law,,,150 and "law as sueh t'cil outside the ~pherc 01 religion.")S} 

This state of shock leads him to respond emotlonally and apologetically to 

Schacht's thesis, and as a resuIt he docs not present a dccisive rehuttal of 

147 Ibid., 324. Sce also his "Pre-Islamic Background," 54. 

148 Azami, Schacht's Origins, 17. 

149 Sec ibid., 5-18. 

150 Schacht, Introduction, 1 L 

151 Ibid., 19. Sec also his Origins, v. 
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Schacht's vicw1'. Unfortunatcly, his cagerncss to rcfute Schacht's thesis some

times leads him to misrcprcsent Schacht's viewpoint. 



1 

1 CHAPTER 4 

THE IMPACT OF SCHACHT'S TIIESIS 
ON MODERN SCIIOLARSIUP 

Although certain responses, sornctimcs ~cvercly critical, have hecn 

addrcssed to Sehaeht's thcsis, many seholars, howcvcr. have thought highly 01 

his thesis and have takcn it for granted as a basis for their analysis. The present 

chapter is intcnded to examine the exlent of the impact of Schacht's thesis on 

subsequent seholarly rcseareh. 

Patricia Crone secms to have adopted Schacht's :"ccptic:!1 altitude towards 

the carly history of Islam. Together with Martin Ilinds she puhlished her Got/'" 

Caliph: Religiolls Authorüy in tlze First Cef/tllri~s of Islam, 1 in which sile inves

tigates the meaning of the term khal1falz and how it was used durillg the 1 irst 

two centuries of Islam. This investigation is important for understanding rclig-

ious authority in the carly Muslim lIInmalz, and what is more, lor our undcr-

standing of the relation betwecn the problem of religious aulhonty and the ploh

lem of authenticity of Prophetie traditions. This, in tum, may be ahle to explain 

the origin of sorne important rules in Islamic Iaw, for, as is previously ~cen, the 

authenticity of Prophetie traditions and the origin of IslamÎc law scem in~epara-

bIc. 

Aecording to Crone and Ilinds, the historical data suggest that in the very 

carly period of Islamic history, both the rcligious and the political authority 

were in the hands of the leader of Muslim wnmllh, tht; klllllîfah. This vicw has 

its basis in Muhan.mad as the first leader 01 the wnmlliz in both Mecca and 

Medina where he pr'>vided leadership in both the rc1igious and rolitica) a~rcc..;ts 

1 Cambridge: Cambridge University Press, 19Ho. 
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of communal lile.2 This is also emphasized by the practices of the subsequent 

leaders, notably Abü Bakr, 'Umar, and Uthman. 1t was the Caliph, Crone and 

lIinds reffidrk, "who was charged with the dcfinitioll of Islamic law, the very 

core of religion, and without allegiance to a Caliph no Muslim could achieve 

salvation.,,3 

The fnurth Cali ph CAli Ibn Abî rfalib) failed to be gcnerally acccpted. The 

Caliphate thereupon passed to men who, according to Crone and Hinds, "had 

converted late and unwillingly (the Umayyads)."4 The Umayyad Caliphs saw 

thcir po~jti()n as the deputy of God (khalifat Alllih) and not the successor of 

thc prophct of God (klwltfat flHM AlIlih).5 Deputy of God is "a title which 

implics a strong claim to religious authorily.//6 This daim is very important in 

order to slrengthen the position 01 the Cali phs as both rcligious and political 

leaders of the Muslim ltm/1l11h in the same line with the Prophct. ln other 

words, it was they who had a linal authority to regulate any aspects of the 

11l1lmah, l'ven the dcfinition and claboration 01 Islamic law.7 Sorne evidcnce 

") 

- Ibid. See also Ira M. Lapidus, "The Separation of SLate and Religion in the 
Devclopmcnt of Early Islamic Society," International Journal of Middle East 
Studies 6 (1975): ~6~. 

3 Crone and I1inds, God's Caliph, 1. According to Lapidus, it was the Cal
iph's dut y "to tcach the principles of Muhammadan rcvelation, to seUle dis
putes, to mainlain good order, and to cxtend Muhammad's conqucsts to 
secure the benclïts thcy brought the community" (sec his "The Scpar,ltion," 
3(4). 

4 ('rone and Ilinds, Gad's Caliplz, 2. 

5 Ibid., 24. For li discussion of the meaning and thc usc of the term khalîfah, 
sec, 4-23. 

6 Ibid .. 5. 

7 ('ronc and Ilinds point out that in the Ictlcr conccrning succession, "al-Walîd 
Il cxpressed the opinion that God had raiscd up cali phs for the implementa
lion 01 His ~llIkfll. SUllllll, '!udï/(/, ja"ü'I~/ and ~1I/{IÏlq ... Yazîd III stated that 
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even suggests, according to Crone and Ilinds. thal ~ol11e I1l'Ople legarded tlll' 

position of the dcputy of God as higher than that 01 the Pwphet. X Noncthell.'ss, 

the more corn mon vicw among them is that the Prophl't and ('aliphs alikl' "are 

seen as God's agents, and both dutifully carry out the ta:-.ks assigned 10 lltem. 

the former by dclivcring messages and the latter hy pulting Ihem into cllect."') 

For this rcason, the Umayyad Caliphs dl'c1arcd that their authority l'Ollll'S 

directly l'rom God. 1O 

A growing political opposition towards the Umayyads had cl11l'rged in thl' 

form of certain groups questioning the Umayyads' authority in the al'l~a ni n:lig-

ion. It was in this period, Crone and lIinds say, that "the erosion 01 the caliphal 

ideal at the hands 01 the scholars must have bcgun.,,11 Nondhele:-s, "it wa:- only 

undcr the Abhasid~ that the process was complete."12 The term .\I/llflllh 01 tlll' 

Prophet was, hencdorth, 10 he a significant tool in the argumcnt!'> L1sctl hy hoth 

the Umayyads and their opponents. 

Even though the collocation of "the book of (,od and the .\'llIIlItill 01 Ili:

Prophet" (kitiib Allah wa-Sl/IlIlat Ila/nyyihi) had heell uscd :-ince lhc lime 01 

until the dcath of lIisham 'the caliph .. of God !ollowed one anothcr a!'. gllard
ians of His religion and jlldging 111 it accordiIlg to 1 li~, deCfee ... Marwan Il 
dl:scribed the caliphate as having becn in~tituted lor lhc implemcntatiol1 o! 
God's statutes" (ibid., 43-4). 

8 AI-Hajjaj, for cxamp1e, /lis .. aid to havc writtcn li lettcr to 'Abd al-Malik 
cxprcssing the opinion that Ciod held Ilis klUlNla on earth in highcr regard 
than His rasfil... preferring Ilis khalljll over both angels and proplJet~" 
(ibid., 28). 

9 Ibid., 27. 

10 Ibid. 

Il Ibid., 57. 

12 Ibid. 
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'Uthman; nonctheless, it was in the period of Umayyads that the collocation was 

mo:-.t frequently praeticcd. The second Lerm of this collocation, av:ording to 

('rone and Ilinds, rcferred to evcrything which was considered good and accep

table, and had nothing to do with the slIllllah of the Prophct. What is more, the 

collocation /fis most frequently encountercd in the context of rcvolt.,,13 It is sup-

ported by the fact that the opponents of the Umayyads always uscd the colloea-

tion in ortler to declare lhat the Umayyads' practices wcre unacccptable to the 

Muslim lil1lmah. 14 '1'0 put it dilferenUy, kitiib Allüh wa sunnat nabi)~vilti "was 

just a ~logal1 used by rebellious leaders to rally the support of the masses."lS 

I,'or this reaSOIl, ('rone and 1 linds argue, it is understandable that the Umayyads 

I/made use of the collocation in efforts to make rebel~ return to the lold, or ... in 

attempts to persuade them that the right practice was to be found with the cal

iphs alter aiLI/16 Many exampIes of the Umayyads' use of the collocation are 

weil recorded. 17 

'Umar II is reportcd as having bcen one of the Umayyads who frcqucntly 

rcferred to the book of (Jod and the sllllllah of the Prophet. 18 Whatevcr the 

case, Crone and I1inds maintain, the historical data suggest lo us that the 

I~ Ibid., 59-61. 

14 SOI11l' Umayyads' practiees which wcre unacceptable to thcir opponents 
were: the Umayyad manner of distributing revenues, ihc stationing of Syrian 
troops in Iraq, the kccping of troops too long in the field, maltrcatment of 
the Prophet's tamily, tyranny and the like (ibid., 64). 

15 Add Allouche, revicw of God's Caliph: Religiolls Allthority in the First 
Celltlmes of Islam. by Patricia Cronc and Martin Hinds, in The Muslim 
WOI/d 79 (19X9): Tl.. 

16 ('rone and lIind~, God's Caliph, 62. 

17 Ibid .. 62-4. 

I~ Ihid .. 73-4. 

----------------------~-~-



.-, 

77 

content of Prophetie sUllllah "was largely notional in his day." PJ And il should 

not be an exaggcration to concludc that "sunna in thc sense ot roncrl'te mies 

authcnticated by I.ladîth scarcely surfaccd bdore the Umayyads kll.,,20 It i~ on 

this point that Crone and Hinds support Schaeht's the sis that the tcrm Slll/1udz 

as stricUy refc-rring to Muhammad appearcd about the heginning 01 the second 

ccntury of hijrah, or in the late Umayyad pcriod.21 The tam .\IlIlIlllll 01 the 

Prophet. Crone and Hinds cxpl,ain, at first sunply rl'ferred to the good exam-

pIcs according to the prevailing custom, or vencrable and acceptable praclicc, 

or Iittlc more than what is right, and not "a special recOi d n( Ploph

ctic ... prcccdent transmittcd with particular carl' on accounl 01 it~ particular 

authority.,,22 

A serious strugglc bctwccn the Caliph and the so-callcd piol1~-ll1indl'd 

Cu/ama') over the control of religious authority, say ('Will' and IIilllb, contin

ucd into the cra of the J\bbasids.23 In thc carly Ahhasid empilc t1ll'rc was a 

strong effort to reunite both religious and politieal authority in the halld~ 01 the 

19 Ibid., 78. 

20 Ibid., 80. 

21 Ibid., 71-3, 80. 

22 Ibid., 64, 66, 68, 8S. 

23 Lapidus has well asscsscd a good example in this point, writinl?: "Accord
ing to Ahmad ibn IIanbaI, it was the dut y of the 'ulllll/ü' to revIve and pre
serve the law, and the c\uty of aIl Muslims to '('ommand the good and lor
bid the cvil,' that is, to uphold the Jaw, whcther or not the (:aliphall; would 
properly do so. In general. .. J\hmad dit! not ()ppo~e !he ('aliph\ <luthority 
ovcr the machinery of the state. The IIanbali!-l remained COll1l11ll1ed to the 
'Abbasid dall'la as the truc Caliphs of blaIn. In the nal11e 01 the law il Mu:--
Iim could di~obey the C'aliphate ovcr a ~pecial matter, but not rebcJ again:--t 
the rcgimc. Thc implication of Ahmad's vicws i!-l to circul11 .... cribe the author
ity of the Caliphs in rcligious mattcrs and ... to reeoglliœ a practicill di:-'linc
tion betwcen sccular and rcligious authority" (:--ee Ilis /l' J he Separation, /1 

383). 
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(:aliphate. l,ike the Umayyads, the Abbasids c1airned for themscIves the tille 

the ueputy of 00d.24 Nonethekss, unlikc the Umayyads, "they were also kins

men of the Prophct, to whose legaey they had a hereditary right, and thus able 

to pride themsclves on the faet that they 'did not make the rasül seeondary in 

importance to ... the khalîfa ,.,,25 

In addition, it is an undcniab1c faet, Crone and IIinds point out, that in the 

era of the Ahhasids, seholarly works coneerning the concept of the Prophetie 

.mnnllh, espccially relating to the law, appeared in considerablc numbcrs.26 

This effort had threatened the authority of the Abbasids. "Given thc 1'aet that 

the 'Abbasids had lailcd to control aII1his, they had to toc thc linc.,,27 In order 

to prescrVl: their authority the Abbasids tricd to link their position to that of the 

Prophet and c1aimed to have maintained the Prophetie slillnaiz which had origi

Ilated with Muhammad himsclf. A lot of work had bren donc, sornc of it being: 

the suggestion 01 Ibn al-MuqaITa' to thc Caliphs to reserve the right to act as 

thc "ultimatc arbiters," the special intcrcst on the part of al-Mansur to transmit 

~uJ(1i11z l'rom the lIiîshimites, (tnd t'le effürts of al-Ma'mun.28 The polemical 

characler 01 al-Ma'mun's mil!flalz and thc rcjcetion of his policies by al-Muta

wakkil had causee! "the end of caliphal cIaim to absolutc religious authority.,,29 

Ilencdorlh, ('mnc and Ilinds contend, the Caliphs had to satisfy thcrnsclves 

24 Crone and IIinds, God's Caliplz, 80. 

25 Ibid., 81-2. 

26 Ihid., 90. 

27 Ibid. 

28 Ibid., 91-6. 

29 AIIow:hl.:, rcvicw of God's Caliph, 72 . 
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with the poIitical authority, and "the textbook view 0\ thl' nature of the caliphate 

is substantially correct l'rom this point ol1wards."JO 

Crone continues to publish her seholarly work cOIll'l.>rnillg thL' formation of 

Islamie law. In 1987, She publishcd her Rom li Il , l"OI'inCÎul {llld Islmllic /cil\': 

The Origills of the Islamic patrollate,Jl an invc:-.tigation into the origin of the 

wala' institution in Islamic law. '1'0 prove her thesis that sllch an institution dit! 

not originale in Islam, Crone ddinitely uses Schaeht'~ thesis as weil as her own 

findings in her God's Caliph. 

In line with Sehacht's thesis, Crone is 01 the Opl11lOll that ProphetÎc tradi

tions arc the real stuff of Islamic law,J2 and aeeordillg to historie al CXalllll1(\-

tion, says Crone, the Qur'ün itse\f \Vas only a sccondary rdcll'nee. It is not 

strange thcrcforc, she argues, that "l11ost IegaJ doctr·illl'~ arc validated hy a tradi

tion.,,33 

Baekward-projcction and common li,,'- theorics34 arc utilii'cd by ('rom.: 10 

examine the authenticity of Prophetie traditions, an exereise which leads her 10 

the conclusion that Prophetie traditions invoking the authorily o\" the l'rophet 

himsclf "was prolifcrating in the second hall of the eight ecntury--presllll1ably in 

30 Crone and Hinds, God's Caliplz, 97. Sec also Allouche, review 01 God's 
Caliplz, 72. 

31 Cambridge: Cambridge University Press, 1987. For a serious challenge 
addresscd to Crone's thcsis in this book, sec Wacl B. Ilallaq, "The Use and 
Abuse of Evidence: The Question of Provincial and Roman Influences on 
Early Islamic Law," Journal of the Americall Oriental Society] 10 (January
Mareh 1990): 79 - 91. 

32 Cronc, Roman, 23. 

33 Ibid. 

34 Ibid., 23-31. 
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rcsponsc to cscalating polcmics bdwecn the schools, though this phase in the 

devclopmcnt of Islamic law is still v"dly understood.,,35 

Crolle, though she does not mcLtion ccrtain scholars who have different 

vicws l'rom Schacht's conccrning the authenticity of traditions, gencrally 

acknowledgcs lhat to some dcgree both Schacht's vicw and his opponcnts' could 

he truc. '1'0 this it must at once be added thal, according to her, "they must of 

ncccssity adopt a very differcnt methodology.//36 Then she writes: 

For practical purposes it is impossible to provc a certain tradil'ion 
authcntic (with a very fcw exceptions), and it is often impossible to provo 
il inaulhcntic 100. J)cfcndcrs of the authenticity of Hadith hold that tr:~(li
tions should he presumcd to be g~nuinc unless' the contrary can bc 
proved. whercas lollowers of Schacht argue the opposite; and since the 
contrary usually cal1not he proved, the re8ult is li straightforward clash 
hetween tho~c who trcat I1adîth as cssen~ally authentic and thosc who 
treal il as cvidencc for latcr dcveloprnents.· / 

~ Of the two viewpoints, ('rolle naturally supports Schacht's thcsis. In doing 
" 

so, she traces th~ Prophetie tradition which contains the Prophct's prohibition 

01 the sale and gll ts of wu/ii', a major concern of her book. Bascd on Schacht's 

thesis, il i~ no surprise thercfore that she finally cornes to the conclusion that 

what the lawyers attributed to the Prophet concerning the prohibition of sale 

and gifts of lm/li' was //an opinion of thcir own; and the cxarnplc is by no me ans 

an isolated one: Ilumerous Prophetic traditions can be shown to have originated 

35 Ibid., 24. 

36 Ibid., 31. (\mlson could be true when he writes: /lIn such cases, then, it 
may he that the truth lies sornewhere betwecn traditional Islamic legal 
theOly and the rigorous historieal approach of Schacht. At the same time it 
must, of course, be frankly recognized that the Muslim and the Western 
mcthods of Hadîth criticism are irreconcilable because they rest upon 
totally diffeI Cllt premises. Bctwccn the dictates of religious faith on the one 
ha\1(\ and sCl'ular historie al criticism on the othcr thcre can be no middle 
ways of truc ohjectivity" (sce his "European Criticism," 321). 

37 ('ronr, U01tlllll, ~ 1. 
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as statcments made by the lawyers themsdvcs."JH 

By addueing another example of Prophetie traditionJ9 and hy cxamining thl' 

'!udUIz recorded by al-Bukhari and Ibn l.Ianbal. Crone suggests that Schacht's 

thesis that the legal Prophetie traditions arc the second cl'ntUly concoctioll 01 

the Muslim seholars "must he acceptcd as corrl'ct.,,40 

One important point should he made herc. Crone tends to cmphasizc her 

view that the institution of walli' doc L
; not originate in Islam, élnd al,o rcjeL"ls 

the idea that such an institution wa~ dcrived lrom pre-lslamiL' Arah l'Ilstom. 

'11.:8 IJotion is cJear from her statcment that "prc-Islamic Arahia ... ~1I pplicd the 

gcncral context for walü'.... But did Ilot supply the in~titllilon It~('II. ... Thc L'rU

cial features of Il'am' dcrivc fr0111 Roman and provineiallaw.,,41 More intcrL'~t-

ing still is her tcndcncy to view .Jcwi~h law as having profoundly inllllCllcL'd 

Islamic law. She wriks: 

38 

The one Icgal system which, de~pite the as~evcrallolls 01 the lawyer:-, 
manifcstly did eontributc to the formation of the SharÏa is not Roman, 
but Jewish law. The Sharî'a and the I1alakha arc hoth all-cl11hraeing rl'lig
ious laws crcated by seholars who based themsclves on SCI iplurc and oral 
tradition, employed similar rnethods of llcduction and at!optcd the ~amc 
casuistic approach: the structur~~ similarity hctwccn Jewish and Islamie 
law is obvious to the nakl,.'d cye. -

Another of Crone's works should he trcated hcre in relation 10 the two pre-

Ibid., 32. 

39 Prophetie tradition contains the so-called 'Constitution of Medina' (sec 
ibid., 32-3). 

40 Ibid., 34. 

41 Ibid., 41. 

42 Ibid., 2-3. 
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VJOus work:.. In her essay, IIJâhilî and lewish Law: The Qasâma.//43 Cronc 

traces the origin of the institution of qasiima44 in Islamic law. As we shaH sec, 

il is c1ear that this essay is annther application of her thcory which is based on 

Schacht's. H is 110 surprise therefore that her attitude towards Prophetie tradi

tions and her be1ief that the Umayyads provided the starting point of Islamic 

law arc consistent with thosc adoptcd in her lwo prcvious works alrcady dis

cus:-icd above, and we can casily find evidencc of this in this essay.45 

('rone uses the concept of qasiima according to some schools in Islamic 

law, cspccially the I}allalïs and the Mrdinese, as a basis to trace its origin. 

This concept, thell, is confrontcd with those in other customs such as pre-Is-

lamie Arabia, Umayyad practicc, and Jcwish tradition. Arler a long discussion, 

:~he fillally come~ to thl' conclusion that the principle itself is rabbinical,46 and 

she dahoratcs, dsewhere, that Arabs maintaincd the qasiima "prceisely becouse 

it was a Pcntateuehal institution. What Moses began, Mul~ammad continued; 

and in Kalbî's story the very proof of Mul.lammad's prophcthood lies in the faet 

thaî he dispenses Mosaie law: Mu~ammad has here come, not to abolish the 

law, but to eonlirm it.1I47 Shc aiso ernphasizes her view, saying: "What it would 

represent is thus not the Jâhilî institution modified by Urnayyad battles against 

crime, but the Deuteronomic institution modified by rabbinic ideas regarding 

43 Jeruslliem Stlldies in Arabie and Islam 4 (1984): 153-20l. 

44 Aecording tü Crone, "Schacht identified it[qasiima] as 'a kind of compurga
tion,' and it is ccrtainly sorne kind of collective oath, i.e. sorne form or 
other of an institution attestcd for other tribal societicsll (ibid., 155). 

45 See her "The Qasâma." 187-8, 195. 

4Cl . Hm!., 192. 

47 . IbId .. 176. 



oaths. This is the hypothesis which has the evidcncc in its favour.,,4~ 

Having analyzed thc content of ('rone's essay, it would he safe to aSSlIlllt' 

that, unlike Schacht who has scen a considerable inlluence 01, among other:., 

Roman law on Islamic law, Crone is likcly to emphasize the important position 

of Jcwish law as a foundation on which Islamie law wa~ forl11ulated. 11er l'ager

ness to prove her thesis encourages her 10 trace step hy skp the 01 igin of any 

institution in Islamic law. Unfortunatcly, her conclusion secllls likl'ly to l'stah-

lish her vicw that there is no originality in Islamie law. "Borrowing/l is elllpha-

sizcd as a corn mon t'eature of Islamic law. Oivcn this lact, one may agrec \Vith 

Ballaq that: 

There is liUle douht that Crone writcs--here and ebcwhele--with the 
undcrlying assurnption that the MlI~lim conqucrors WlTe l'ulturally 
irnpoverished. I,ikc the barbarians who illvadcd Roman lands (alld 
betwcen whom and the Muslims Crone is lond 01 drawlIlg analogies), thl' 
Muslims could have possessed only a little culture, and il lollows. thnc
fore, that the civili/atüw or empire thl'y huilt mll~1 have heen duc to 
other, 'higher' sources. 

In reality, Crone is not the only scholar who cmphasize~ the inlluellcl' ni 

Jewish law on Islamic law. Judith Romney Wegncr shan;s a similar view to that 

of Crone's and has published an essay50 in which, as will he scell, she c1early 

bases her rcsearch on Schacht's discoveries. 

Wcgncr explicitly acknowledgcs that her essay is inspircd hy Schacht/~ 

work. After presenting the general thesis of Schacht regarding the origins 01 

48 Ibid., 190. 

49 Hallaq, "Use and Abuse," 91. 

50 "Islamic and Talmudic Juri~'prudencc: The Four Roots 01 blamic J ,aw and 
Thcir Talrnudic Counterparts," The American Journal of I.e/{al lIi.\lory 2(} 
(1982): 25-71. 
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Islamic jurisprudence ~he contends, for example: "The discovery that Islamic 

jurisprudence cmerged on the banks of the Euphrates and not on the sands of 

Arahia, home of the Prophet and birthplacc of Islam, clearly invites further 

investigation." 11er essay, she daims, is an effort to shed sorne light on the 

matter. 51 She also maintains that her investigation to examine that each aspects 

of the roots of the Il,~'ül al-fiqh hns its linguistic and conceptual eounterpart in 

Jcwish law is motivatcd by Schacht's statemcnt that "no comprehensive study of 

prc-Islamic Icgal terminology has hccn undcrtaken so far.,,52 Moreover, the 

adoption of Schacht's argument that Shafiï's theory form the basis for dassical 

Islamic jurisprudence and is a beUer theory compared to that of his predeces

sors is also c1early shown in her essay.53 Shafiï's thcory, then, providcs the cri

teria for Wegncr to compare Islamic jurüiprudence with Jewish jurisprudence. 

As is implicd in the title of her essay, Wegner is more explicit than Crone 

111 dec1aring the profound influence of Jewish law on Islamic law. The terms 

such as "systematic borrowing" is quite common and repeatedJy expressed in 

this essay.54 '1'0 prove her thesis, Wcgner explores two points. Firstly, the gen

eral influence of .1udaic on Islamic teaching (referring to certain Qur'anic pas

sages), the concept of "l'ive pillars",55 and the meaning of the term Islam 

51 Ibid., 26. 

52 Ibid., 30. Sec also Schacht, Introduction, 8. 

53 '1'0 clahnrate her view, Wegncr begins with Schacht's passage: IIShafi'î's 
theory is a perfectly coherent system, superior by far to the theory of the 
ancient schools .... It was the achievement of a powerful mind at the same 
time the logical outcome of proccss which had begun much earlier" (ibid., 
63-4. Sec also Schacht, Introduction, 48). 

54 Wcgner, "Islamic and Talmudic," 26, 65-7. 

55 The "tïve pillars" of Islam consists of shahiidah (affirmation that there is no 
(Joli hut 1\11ah), salüll (prayer), -;.akiih (almsgiving), sawm (fasting), and 
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itself.56 The second point conccrns the rclationship bctwcen Jewish and blamic 

law. She writes: 

Judaism and Islam share not only a rdigious framework but also a t11l'oe
ratie approaeh to law. Both systems rest on the concept of a divindY-"l
vealed law whosc further applications arc deducihlc hy studying the 
sacred scriptures with the aid of prcscribed rules of cxegcsis. In theoc
ratie systems, this combination of divine and human reason is the 01l/y 
path to law; such systems dcny that law 9an be created, as in \VL'~krn 
humanistic theories, by human legislation. 5 

Wegner finally suggests that Islamic jurisprudence, which is dcrivcd 1 rOI11 

ShâfiTs theory, is a clear "evidcnce of Islamic 'borrowing' of lundalllcntal 1al

mudic concepts.,,58 Each aspect of the four roots of the 1I.~'oI al-JIl/II: the 

Qur'an, the sunnah of the Prophet, Ijmü' and wriis, is Ircated 10 dClllonstl ale 

her thesis which finally Icads her to the conclusion: 

It is hem proposed that thesc roots correspond, hoth linguistically and 
conceptually, with four basic sources or talmudic law. QIII'ÜI1, the 
Islamic scriptural revclation and first mot 01 the law, corresponds with 

hajj (pilgrimagc). Some scholars have contended lhal the "live pillars," the 
faw concerning food and drink, and thc prohibition of winc-drinking are 
undeniablc cxamples of the intluencc which Judaic law had on 1 sl,\lnic law 
(see James Kritzeck, Sons of Abraham: Jel~'s, Christianity and Mos/nlls, 
Baltimore: Helicon Press, 1962, 43-4; Bcrnard I,ewis, 111f Jel1'.\ (JJ I.\/am, 
Princeton: Princeton University Press, 19X7, 72-3, 1-:5; <. 'harles ('lltIer 'l'or
rey, The JelVish FOlilldation of I.\/am, New York: Ktav Puhlishing Iloll:--e, 
1967, 133-42, 151 - 4; Abraham 1 Katsh, JlIdlllsm III l.\/lIfll, thinl edition, 
New York: Sepher-I1crmon Press, t9XO, Àii, xxiv-ÀÀvi, 3-13, 12!-{-30, 137-(), 
143-4). 

56 Wcgncr, "Islamic and Talmudic," 26-7. The origin of blamic doctrine i~ the 
subject of the most scrious debate among Islamici~ts. Wellhau~en, I\ndrae, 
and Ahrens wcre of the opinion that Christianity "play,~d the dcci~ive roll' in 
the birth of Islam" (sec 'l'orrey, JelVish FowullltlOlI, vii-viii). Richard BeIl 
went even further by saying that popular inlluencc, theology, and the trans
mission of Grcek Philnsophy Wl'rc the important area~ in which <. 'hristianity 
affected the dèvc10prr ent ot lslamic tcaching (see his 'Ille Ori~ln of /.\/al11 
in Its Chrialitlll Enviro/lment, I,ondon: Frank (:ass and ('ol1lpany J ,illlitcd, 
1968, 190). 'l'orrcy, on the other hand, contenu!> "that the doctrine th1lt the 
basis of Islam was mainly Chri~tianity is completcly rel uted by the evidellCL: 
which the Qur'ün furnishcs and by tne materials gathen:d 1 rom prc-Moham
mcdan Arabia./1 /\nd, according to him, "in the Koran itsell therc 1:-- 110 clear 
cvidcncc that Mohammed had cver reccived instruction lrom a (ïJrl~tiall 
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miqra, the talmudic term for the lewish scriptural revelation (i.e. Torah). 
Sunna, the Islamic oral tradition and the second root of the law, corre
sponds with misnah (the Mishnah), the basic source-text of the Jewish 
oral )aw. The third root, ijma', the consensus of the Muslim jurists, cor
responds with the ha-kôt Jlliistic consensus found in the second compo
nent of the Jcwish oral law (the Gemara). The fourth root is qiyas, the 
Muslim juristic logic. This, based originally on analogy (though it came 
to have a w~~er scope), corresponds with the talmudic heqqës, reasoning 
byanalogy. 

Islamic borrowing from ludaic is, according to Wegner, not only found in 

the field of Jurisprudcnce but a1so in the that of substantive law.60 She provides 

certain examplcs which are claborated in her essay, "The Status of WOillen in 

Jewish and ("lamie Marriage and Divorce Law.,,61 

Wegncr's attitude towards Qur'anic provisions rclating 10 the law in J sIam 

provides further evidcncl' to support our view that she is strictly in line with 

Schacht's and Crone's theses. Not to repeat what has already bcen stated, 

severe criticism has becn addrcssl'd to Schacht for paying less attention to the 

Qur/anie legislation.62 While Crone presents the view that the legal provisions 

of the Qur/fin \Vere "hoth intended and undcrstood as a supplement to, rather 

thal1 a substitute for, the ancestral law of the Arabs,,,63 Wegner would have us 

teacher" (sec his Jeu'lsh Foundation, xxviii, 7). 

57 Wcgner, "Islamie and Talmudic," 27-8. 

58 Ibid., 26. 

59 . '1 Ibid., .10-1. 

60 Ibid., 65. 

61 Hal1'ard Women's Law JOlirnalS (1982): 1-33. 

62 Sl'C ehaptcr threc abovc, particularly section "The Formation of Islamic 
law." 

63 Crone, "The Qllsiima." 153. 



believe that: 

Early Islamic law was largt~ly adaptcd l'rom the inhcritcd Arahian l:ulturr. 
Indigenous customary law rcmained in force execpt wherr the Qur'an 
countermanded the prevailing practice. Given the relative paucÎly of Ic~al 
provisions in the Qur'an (whWll was not intcndcd to hl' a eomprehl'nslvc 
law code) this was incvitable. 

One important remark should be made with regard 10 Wegner's thcories (as 

weIl as Crone's). Islamic civilization, like other civilizations. camc dilcctly and 

indirectly into contact with its surrounding environment. Islamic law, hcing :-'0 

important an aspect of Islamic civilization, could not have avoided con lad with 

the laws of other civilizations. If wc agree on this point, it should he casy 10 

undcrstand that, beside the great deal of its originality, lOI dgn e1l'mcnt~ h,lVC 

likely intluenced Islamic law, and that, of course, as Schacht, ('aHan, and Bois

ard have pointed out, lslamic law has also intlllcnccd other systeIl1'1.(Ô Whal is 

more, it i5 very likcly that in more dcvclopcd stages of civilizalion il is wdl 

known that lia legal system which is Hctually in use, and really represents the 

habits and sentiments of the people, has never bœn the prodllcl or a single 

mind or even o[ a single age."66 

64 Wegner, "Islamic and Talmudic," 26. 

65 Schacht provides some examples of Islmnic Jaw that inllucncc othcr laws 
such as French, Austrian-German, Spain Cieorgia, .Jcwish and ('hri:-.tian 
(Joseph SchJcht, "Islamic Rcligious J ,aw," in 1he LeKacy oJ 1.\1(111/, cd~. 
Joseph Schacht and C.E. Bosworth, second edition, (hlord: 'J'hG ('1élrcll

don Press, 1974, 401-2). Hcnry CaHan rcmarks tl1at "it. .. seems rGa:-.onahlG 
to suggest that the carly English uses LTrustsJ may havG bGen dcrived lrom 
the Islamic system of all'qüj" (sec his "The I,élW or Waql," in I,Uh' Ifl lite 
Middle East: Origin and Dewlopment oJ 1.\lllnllC Law, cds. Majid Khadduri 
and Herbert J. Liebcsny, Washington, D.C.: Th,' MIddle bl~t JIl~tltlJtC, 
1955, 215). More than this, Marcel J\ Boisan.l ha~ widcly di~(ll:-.!-.cd thi~ 
issue in his "On the Probable Inn ucnee 01 1 siam on Wc:-.tcrn Publ ic and 
Internatilmal I,aw," International Journal oI Muldle [,-'ml ,SWdlCS 2 (J <Jt;O): 
429-500. 

66 Anonymous, "Western Influences on Mohammedan Law," J Ize MO.\/em 
World 3 (1913): 351. 



The impact of Schacht's thcsis has bcen such that no sclw',!t' who disl.·usses 

the Prop:1etic traditions in the contcxt of the formation of Islamic law can n.~sisl 

the temptation to reassess that thesis. In 1969, Juynboll published a hook67 

which discusscs the attitudes towards the authenticity of Prophl'tic traditions 

among modern Egypt~dn scholar~. Bcfore discllssing the main subjed. J uynboll 

introduces tL0 devclopmcnt of Oricntalist work on the suhject. and it gOL'S with

out saying that he allots a great part of his discussion to Schat:ht's \VOl k. 6X 

Two of Schacht's works69 are brictly discussed, and espel:lally whcre they 

relate to the wholesale fabrication of Prophetie traditions. 1 le prl'~ents Schacht's 

views th"t isnlids have a tendency to grow backwards and that the orthot.!ox 

schools of law were important agents in thc 1,lbrication 01 the so-called Proph

etie traditions, having put them into circulation. The po:-.itioll or Sh,tli'j (lS the 

fir:;t architcct of thc concept of Prophetie traditions, as weil a~ the lllcaning 1)1 

the tcrm sunnah prior to Shüfîî's period :, .. ,.' also brielly pointcd out. 

Juynholl's admiration for Schacht's thcsis is shown in his suhsequent work. 

Muslim Tradition. Comparcd to his previous book, Juynbol1 here more explit:

itly claims that hi" work was influcnccd by Schacht's, particularly the On~ills. 

To support his inclination to Schacht's thcsis, he, as will he SCCI1, crilicizes hoth 

Sezgin's and Abbot's findings which arc, as is weil known, al variance wilh the 

conclusion reached by Scbacht. He t'irst addresses his critiquc 10 Sezgin':-. work: 

Somcthing which always struck me in the work of Sczgin, J\zami and aIS/) 

67 The Autlzenticity of the Tradition Literature. 

68 Ibid., J-2. Othcr scholars whose works arc mcntioncd arc: A. Sprcnger, 
G. Weil, W. Muir, R.P.i\. Dozyand Ignazc Goldziher. 

69 I.e., "A Rcvaluation of Is!amic Traditions," and The OngUls o} MlIhamma
dan lu fJ.\l'rLI dence. 
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in that of i\bl)ott-to which 1 shall return in a moment- is that they do not 
scem to rcalizc that, cvcn if a manuscrint or a papyrus is unearthed with 
an allegcdly ancient text, this text coulJ very eé1sily have been forged by 
an authority who lived at a time later than the s'Jpposedly oldest au thor
ity givcn in its isnlid. ISIll..f fabrication occurred, a~5very body is bound 
to agrcc, on just as vast a seale as nUit,1 fabrication. 

Juynboll's critique addrcsscd to Abbott's conclusion is more detailed com

pareo 10 that addrcs~cd to Sczgin. In general, according to Juynboll, Abbott's 

conclusion is pcrhaps too romantic.71 The wcakness of Abbott's findings, Juyn-

boll rcasons, is bccausc: 

1. "Abbott sccms to rcly too heavily on much of the information given in isnlid 

and in books ab(wt isnlid concerning the three oldest ~abaqlit." 

2. "Abbott...rclies too heavily on the information the sources glVe about 

'Umar's Slal1CC in the transmission of hadith as she also ha~ too detailed 

and too c1cnr-cut idcas about Zuhn 's role./I 

3. "Abbott's pica for the historicity of family ~a~îfas is in my view not convinc-

ing." 

4. "Abbott lists many figures indicating the high numbers of traditions certain 

transmitters arc supposed to have transm:tted. But it seem to me that using 

thcsc figures indiscriminatcly and placing a little too mu ch trust in them 

may lcad tn serious misconception.',72 

From our cxplanation so far, it can be seen that Juynboll has adopted a 

70 Juynboll, Muslim Trt'dition, 4. 

71 Ibid., 6. 

1'2 Ibid .. 5-6. 



J. rather seeptical attitude towards the Prophetie traditions. Ill' ekarly staks 

elsewhere that "the time when the concept sunna began to he exdusivcly identi

fied with sunnat an-nab1 is to be set in a time some six or sevell dccades latcr, 

that is toward the enù of the l'irst ecntury of the lIijra:,n Ile also l'ontcnds that 

both of Sehacht's theses, that isnâds have a tendelle)' to grow haekwards éllili the 

common link thcory, are wortlly contributions in the elfort to trace the 0\ igin (\f 

Prophetie traditions.74 He evt:,n points out that Sehacht's common link thenry 

/lis a brilliant one.,,75 

Inspircd by Schacht's backward-projectiol1 thcory, JUY!lboll attel11pts to 

scrutinize Prophetie traditions by tracing t11l'ir original place, their original l'on

text, and the people who werc responsihlc tor hringing thcm into circulatioll.7(, 

The result is quite imprcssive and cJearly supports Schacht':-, gcneral thcsis. 

Iraq, according to Juynboll, was the more likc1y place to ;)c the ccntre of the 

forged traditions, and, to use his own words. Iraq "was dcellled more /\(J(/I,ih

prone than the other regions."77 '1'0 place Iraq as the centre 01 the lorged tradi-

tion is, says J uynboll, casy to undcrstand. For it W .. s 1 raq, he reason:-., that "the 

greatest aetivity in thinking about, and subsequcntly formulating, Islam was dis-

73 Ibid., 30. 

74 Ibid., 3, 207. 

75 Ibid., 207. For Schacht's trcatmcnt on the common link theory, sec his Ori
gins, 171-5. 

76 Juynboll, Muslim Tradition, 70. Michael Cook has provided an analysis to 
show that the isnlids ~row baekwards. i\Ithough he concerns with van Ess' 
methods dealing with the problcm of dating traditions;" nonethcless, he dcl
initely uses Schacht's theory to serve a clear understanding of the applica
tion of van Ess' rncthods (sel' his E(u/y Ml/sUm do~m(J, ('ambridge: Cam
bridge University Press, 1981, 107-16). 

77 J uynboll, Muslim Tradition, 75, 132-:'. 
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played.//7i{ The beginning of the standardization tl) cstablish the so-called Proph

etie traditions, Juynboll says, look place not earlier than towards the end of the 

l'Irst ccntury 01 hijrahJ9 The stage that follows, that of the Succcssors (gcnera

tion alter the Companion of the Prophet) \vas the first gencration respons;ble 

lor the circulation of Prophetie traditions, followed later by the succcssors of 

the Successors, alld so on.80 

'1'0 support his conclusion, luynboll investigates, in chapter thrce, two 

farnous traditions whirh arc considered mutawiitir by Muslirn. They arc: the 

man kadhaba tradition,81 and the prohibition of lamenting the dead.82 Surpris-

ingly, Juynboll's investigation lhrough various sources concerning both the 

ma/ils and i.'miids of the two traditions has lcd him to the conclusion that the 

traditions werc certainly put into circulation by lat~r gcneration~, and obviously 

did not originale in the litetirne of the Prophet. '1'0 prove ihis conclusion, Juyn

holl conducts a study 01 the two traditions in sorne important sources, such as 

the MlIl\'ll~(a', a:-. weIl as what he caUs Iraqi and non-Iraqi sources. As we shall 

sec, he trics to clemonstratc the application of Schacht's backward-projeetion 

thcory. Consider, for examplc, his investigation of the man kadhaba tradition in 

later Iraqi sources. The sources clearly suggest, according 10 him, that the 

iSlllids of the tradition dearJy ir.creased. The result of his analysis can he seen 

7S Ibd .. LB. 

79 Ibid., 10. 

SO Ibid., 73. 

SI "Ile who (dclibcn1tcIy) tells lies about me, will have 10 seek for himself a 
place in 1 kIl." 

~p 
(- "The deccased will be punished by the larncnting (or in a variant...wceping) 

01 his rclatiVl's over him." 

• 



in his own passage that follows: 

In Ibn Hanbal's time the numbcr (·f iSlllÏds had il1creascd cOJ1siderahly. 
We even find in this collcction quitc a fcw i.'iifliids whicl1 <litl not (inti rec
ognition in the ~ix canonkal books. '1 he mo~t extensive list of ISlUlt/., with 
the saying in diffcrent wordings is lound in Ihn al-Jaw:tÎ's !ùlüb (/1-
Mah'dft'at. Ibn al-Jawzî composed thi" list as some ~ort of illu~tr(ltiVl' 
introduction to his collect:on of for~cd sayings. ;\ wlIlpariwn 01 Ills 
isniid~ with thosc in the nine books on which the Corcolldtlllc(' is based 
yields the followiIlg result. \Vith the exccption of three, to wllll:h may he 
adaed one isniid in the Inll.'illiid of ash-Shiïtï 1, ail ISllüds lrom those col
lections occur in Ibn al-J awzî'~; list but, in addition to these, wc 1 inti hLTl' 
a good dcal morc. The conclusion sccms justilicd that thc thirty-onL' 
isniids which Ibn al-JawZÎ lists hut arc not round in the C:.ll' older collcc
tions have to he considered as fabrications l'rom the fourlh cCIltury /\.11. 
om,. ~<js. An intcresting fact is also that not a single Abu IlanÎla ISlliid 
found a place in Ibn al-JawzL something which is hardly amüzing in viL'w 
of that collcctor's lcaning toward thR111anbalile nwdhhah, but Ill.'vcrth .. -
less, dcscrves to be mentioI1ed here. ( .. 

Contrary to the traditional bclid, Juynboll also asscrts that IlIlttlill'iillr it~cll 

cou Id not guarantce tha t a certain tradition originated in tlv..: lilctimc nI thl' 

Prophet.84 

In the last part of chapter l'ive, Juynboll conCl'rn~ himsell \Vith the applica-

tion of Schacht's common link theory, which he claims to proville il more ~pcc

tacular ex ample th an had cver bcen tricd. R5 lJsing lhis theory, J uynboll iJlvc~ti-

g"tes certain traditions, c.g. those traditions which have the noîed traditiolli~t 

Sufyan al-Thawrî as thc common link (ilS wc shall sce bclow), and ilrrivL'~, at the 

conclusion that the appc<.trancc of certain isniids •. s li commoll link in certain 

traditions has a correlation with the fOI'ged traditions circulating in Mu~lillJ ~oci

ety. Juynbo!l conducts rescarch on the famous traditIOn containcd in al-Kha!ih's 

Tâ,.lkh Bagdad and Ibn al-Jawzî's (Ibn Qayyim?) Kltiih al-MuH'dtï iit. The 

83 Juynboll, Muslim TraditiOn, 129-30. 

84 Ibid., 98. 

85 Ibid., 207. 
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tradition it~ell relers to "Bagdad and bespeaks the misgivings of the originator 

ahoiJt the hui/ders and future rulers of..:Abbasid caliphs,,,S6 and Sufyân al

ThawrÎ, pictlircd c1carly in Juynboll's diagram, occupies a position as a common 

link among the Isnilds. H7 

Surprisingly, after scrutinizing the relevant sources, Juynboll finally suc

cecds in dcmonstrating his conclusion that the tradition is clearly a fabrication 

which certainly appcarcd in the latc forties or early fifties, or bcfore Sufyan's 

death P61/776).8B The date is strictly linked to Sufyân himself, for it is c1ear 

Irom our sources, J uynbol! rcasons, that the traditirn f)riginatcd with Sufyân 

himselt and was slrcnglhened by later generations.89 Our sources cvcn suggest 

that quik a number of Sufyan's own sayings, through no effort of himsc1f, were 

eventually furnishcd with isnuds going back to Muhammad.90 According to 

Juynholl, our conclusion that Sufyün is the originator of the tradition is also 

supportcd by "circumstantial cvidence" derived l'rom his own biography,91 It is 

well known, says Juynboll, that towards the end of his life, "he had offered 

some criticism 01 the 'Abb~:~lds and, consequently, had aroused the anger of 

86 

87 

88 

89 

90 

()l 

The tradition is chosen for, according to Juynboll, various reasons: "a. the 
maIn conveys clearly in what pcriod and where it originated, b. the nu mer
ous isniids have one common link, who happcns 10 be one of the l'"!lOst ccle
bratcd traditionists of his day and whose bJOgraphy clcarly indicates a possi
hIc motive lor him to have brought this saying into circulation, c. in th~ir 
extensive commcntarics on the isnud~ al-Khatîb and Ibn al·JawzÎ have pre
served il few cIues which also point lo this tniditionist as the probable origi
nator" (sec ibid .• 207-8). 

Sec ibid., 209. 

Ibid .• 213. 

Ibid .• 212. 

Ihid .. :2 13. 

Ibid., 212. 
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al-Man~iir.,,92 Other evidcnce also supports our vicw, Juynholl empha~i/cs, lhal 

Sufyan tlcd t'rom Küfa in 153/ï69, and, whilc in MeCl:a 111 15X/774 Wl.'nt into 

hiding because of the warning of al-Man~iir's governor that the caliph wanted lo 

capture and execute himy3 Juynboll's conclusion thal the Iradition onginatcd 

with Sufyaf' Icads us to another concIu~ion, name/y, that the tradition W.IS lahl i· 

catcd in Küfa whcre Sufyan spent most of hiF lite. 

As has bcen rnentioncd, luynboll daims that his e>.ampk showing \Ill' appli-

cation of the common link thcory is a more spcctacular one. The rca:-,ol1 is th .. ! 

the cxample discussed above is, Juynholl argues. "relalivcly rare hCC.lll~l' 01 ils 

cléliity and its secmingly, irrcfutably strong evidencc.,,94 111 1l10st l'xampks 01 

Prophetic traditions, he says, it is very hard or l'ven IInro!\~ihk to dckrmilll' a 

certain people as a common link beeause of so many dllkrcnl 1\lliid.\ which aIl' 

"on the whole so varied.,,95 

Juynboll's Mu.\·Um Tradition is generally acccptcd (\!-. an important eOlltrihu-

tion to thc field. Thc author, according to Talmon, has ohviou~ly !-.uccccdcd to 

bring out the central position whicl: Prophetie traditions and their satdlitc !-.ci

ences have alw1ys playcd in the sphere of Islamie civilization.()6 More than t11i~, 

whcn luynboll conc1udes that the developmcnt of 1 siam gOL'S hand in hand with 

th') dcvclopmcnt of Prophetie traditions, and whcrc thcre was virtually no h.lam 

92 Ibid. 

93 Ibid. 

94 Ibid., 213. 

95 Ibid., 215. 

96 Rafael Talmon, rcview 01 Muslim TradltÎoll: StlUiœ.\ in Chroll%I!.Y. PlOl'('
nance and Authorship of Ear(v Hadîth, by Ci.II.A. JUYllholl, in1l'1lI\lJ/nl/ 
Sflldies in Arabie and Islam Il (f9HX): 24X. 
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to speak 01, there was virlL'ally no Prophetie traditions aetivity l"ither, Talmon 

convincingly cornmcnts: "this dictum and the ensuing conclusions are not merely 

an eeho 01 the long-standing formulations of his great predecessors but the orig

inal results 01 J uynboll's own studies. ,,97 

Talmoll, however, was slruck by Juynboll's ~tatement: "thaL .. 'on the ba~is of 

sound hi.,torical considerations, a saying is in aIl probability rightfully ascrihed 

to the prophet or anothcr early authority'," and his otber staternent: "that all'üil-

reports 01 a certain catcgory arc on the whole 'a pretty consistent genre of his

torical data whieh hardly ever give reason for profound sceptieism'." ,;8 These 

stalerncnts have Icd Talmon to present certain data which, according to him, 

serve as counter-argurncnts. One sueh daturn concerns the que·_tionable posi-

tion of J\bü al-Aswad al-Du'alî as the first grarnmarian. Juynboll's cxplanation 

rcgarding this i ... suc is, says Talmon, clcarly unsatisfaetory and could be rdutcd 

hy other data.99 

Juynholl's adoption of Sehacht's theory eoncerning the wholesale fabrication 

of Prophetie traditions is also dcmonstrated in his essay "The Date of the Great 

Fitllll.,,100 Apart l'rom the main point of the date of the great fitnah diseusscd 

in this cssay, lüynboll succcssfully shows that, in line with Schacht's claim, the 

wholesale fabrication of Prophetie traditions has already happencd. For exam

pic, when he scrutinizcs a tradition containing the word fitnah in the ~a~z1~ of 

al-Bukhari, Juynboll concludes that the report thert;Ïn is an obvious forgery, and 

97 Ibid. 

9S Ibid., 253. 

<)9 For his counter-arguments. see ibid., 253 - 7. 

lOO Arahica ~O (1973): 142-59. 
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the factual content of the rcmark is groundkss. lUI 1 le als(l ~tn'~SL'S that th ... · 

report should be considcft-d to he an ikm of the larg~ gmulÎ 01 l'orged hadi

tions and reports "giving dctaib about certain pcrsons heing t~till) aliw or 

(already) dcad on certain occasions or al ccrttlin lime:. in thL' pa~t ,1:-- wd! i1~ in 

the futurc.,,102 In line with Schacht':-; discove-ry, Juynboll linally rL'I11Mks that 

there is a c1ear tendcncy to projl'ct the origin of the tradjtion~ gl adually grows 

backward to the time of Muhammad. 103 l:or this I .... a~on he lm's to cardully 

scrutinize cach tradition conccrning the date of the ~o-calkd great JUllall. lt i:-

on this point that he blames Schacht for deci11l11g i\w/aï'~ ~ta1t..'m .... nt <lulhL'ntÎc 

cnough to support his thcsb, whl'rea~ Aw/a'j':-- :--talL'm .... nt. accurdlllg ln luynholl, 

is questiol1able or l'ven unauthentic. ln other \\tonh-.. luynholJ ~l'e~ ÂW/.I'i\ 

statement as a forgery put into circulation hy a laier g .... n .... r,ll,on. 1().1 

Joseph Schacht's thcsis has ÎnrIuencL'd ~cholar~hip Ilot only in the 1 il'ld (lI 

Islamic law but abo in oth .... r fields. Basing him:--cll OIl Schacht\ th .... ~IS, I{alacl 

Talmon, for instance, published an cssay105 in which he inve~tigaks the origiIl~ 

of Arabie grammar. Taimon presents certain rcasons tor having adopkd 

Schacht's thesis. Ile praises it a "rare distinction of bcing 'a widdy acccpkd 

rcvolutionary the.ory in the field' ," and has rcceivcd wide acknowlcdgcm .... llt. lO() 

Besides providing an inspiration lor his studies in the origil1~ nI Arahie graJ1l-

101 Ibid., 150. 

102 Ibid. 

103 Ibid., 144. 

104 Ibid., 140. 

105 Talmon, 1/ Arabie Grammar." 

106 Ibid., 31-2. 
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mar, the application 01 Schacht's thcory, Talmon argues, "offcrs the best (if not 

the only) interpretation of the facts which my source~ impose." 107 Ile also 

claims tn propose fresh materials which will hopcfully bring about a further sup

port of Schacht's thcsis. lOX 

ln the first part of his essay, Talmon brietly de scribes Schacht's thesis which 

according to him con~ists of two main purposes. First, tn establish a critical 

analysis of the early historical d~:vcIopment of Islamic juristic thought. Second, 

"to explain the irreconcilable contradiction bclween his description, bascd on a 

critical approach, and the traditional account of the devclopment of flqlz." 109 

The backward-projection theory, according to Talmon, is one of the important 

clements of Schacbt's theory that serve to prove his the~is.ll 0 

Schacht':- theory is thcn utilized by Talmon to conduct research on the carly 

history 01 Arabie grarnmar. More specilically, he raises the question: who was 

the first Aral> grammarian? (all'lI'al man 11'(J{!a' al-Na~1I\1).111 '1'0 answer this 

question, he investigates a number of rekvant sources which discuss the is~ue, 

and also hases himsclf on his own tindings in his prcvious works. According to 

the traditional bc1icf, says Talmon, the first grammarian is the Basran, Abü al

I\~wad al-Du'alî (d. 69/fiX9). Nonethcless, our scrutiny of the sources, accord

ing to Talmon, has Icd us to the conclusion that the appointment of Abü al-As

wad al-/)u'alî as the l'irst grammarian is certainly the rcsult of a back-projcction 

107 Ibid. 

lOS Ibid 

\09 Ibid., 33-4. 

110 Ibid., 34. 

III Ibid., 42. 



in the competition among the grammatical schoob. Talmoll g,IVl'S a gond pie-

turc of this issue: 

The designation of 'Abdallah h. ;\hi Ishaq was the okkr attl'mpt 01 thl' 
second century Basran ~chool to crcate' a hi"toric,tl depth, in the ~al1ll' 
way the Mcdinest..' ~ch()()l did. hy rekll'\lCL' to ,\11 nId ~pl'ciali~t 01 thl' Iii ~t 
decades of the second ccntury C;\hdall,lh and the Î\kdil1l'~l' Ihl1 IIuII1HII 

allcgcdly died in the sa me year alld on ,lppro.\IInatdy the ~,lInl' dall's .1:-

Na'ir and YahyJ b. Ya'mar). Theil thl' B,I~I"I1~ projl'L'ted the origill~ 01 
their gramm,itical ~tudics hackward~ tn .In (llder ligure, Ahu I-;\~\Vad, 
i.e., two gcnerations prior to Ibn Alli bluq We C.1I1 only ~l1rtlll:-'L' wlI,lt 

the Basrans could, and alrcady dld, ,ILhti.'w in 'growlllg hackw.lnl' \Vllh 
thcir projection. i\~ a ul11qul' <lCt, rlIoh.lhly 1101 lollowl'd hy olher I.'l'I1IIL':--, 
the designation of Abû I-A~wad .I~ thl' lir~t to L':--tabli~h g~iqlllldr hl'l'c1IllL' 

a strong case in the Basran claim for prill1'ICY in the lil'ld. -

Ile strengthens his view. dsewhere, ~aying: the I11dknai dL'srrihing the hi~lory 

ot Arabie grammar "prove~ to be a largcly lictitlOUS hody 01 rl'porl~ ÎnVL'nlrd hy 

historians in the thin.l (probably l'ven lah.: :-econd) blaI11It' cenhlly who \Vl'rl' 

guided by a varicty 01 m<)tive~ in their sktlilui Llhl ication.")1] To put It dilll'r-

ently, the process of labncation and the tl'ndellcy 01 hackward-projectioll had 

already hapfiencd in the field of Ar,lhic grammar. 

Talmon has also produccd another result which contradicts the traditional 

bcliefs among Muslim scholars, especially cOllcerning the e>'l!'.tcnn' 01 the Mcdi-

nesc grammatical sehool. The traditional belid, according to ï'all11on, alway~ 

cmphasizcs Iraq as the centre 01 grammatical ~cholarship and neglcds the cxi~-

tcnce of the Mcdinese school. By contrast, ~ay~ ï'almoll, our :-.tudy convincil1gly 

proves that the Medinesc ~chool did abo e>.bt in the carly period o! blam ~Ide 

by side with the Iraqi school. 114 Talmon ~ccms to have takcll for granted ('ar-

112 . 45 Ilnd., . 

113 Talmon, review of Muslim TraditIOn, 253. 

114 Talmon, "Arabie Cirammar," 40-1. 
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h:r's vicw cOllccrning the charactcrization of the schoo1 which is c1early based 

on SchachÙ jindings. 115 

Adopting Schacht's thCOl"y regarding the division of schools of jurisprudence 

during the ~ccond century, Carter analyses the sources concernmg the grammat-

ical ~ch()ols which lcads him to the conc\u~ion that the early grammatical 

~chools were characteril.Cd not according 10 thcir doctrinal l'eatures but rather 

Oll the ha~i~ oj their geographical divisions. 116 Carter's findings also suggcst 

that the grammatical schoob were not only to be round 111 Iraq bu~ also in 

Illjal., a~ Il w«~ the ca~e with the !'chools of law. 117 

l,cl us lum, then, 10 Talmon's conclusion. Though his research is based on 

Schacht'~ theory, Talmon conlesscs 10 sorne di!ferences in the rcsults. While 

aCCUl ding to Schacht's result the attribution o! the traditi.ms grows backward to 

the !ïr .. d Ieadcl o! the Muslim IImmllh, the Prophet, the allegcd tÏrst gramrnari

ans /lare not creditcd with more than taking the tirst steps 111 their disci

pline."ltX The reasoll is qui te clear, says Talmoll, that "the rc!,trÏctions 

imposcd, as was to he expccted, on rationalistic attitudes to religious doctrines 

arc not necdcd in a more secular field ~uch as grarnmar.,,119 

115 'l'almol1 ba~es his viewpoint on huth of Carter's works: "Les origines de la 
grammaire arahe," REl 40 (1972); 69-97, and "Sart' ct IIilaf: contribution a 
l'histoire de la grammaire arabe," Arahica 20 (llJ70): 292-304. 

R,lIal'l 'l'al 1110 11 , "/\n 1 :ighth-C 'entury Grammatical Schoo\ in Medina: The 
('ollcctioll and l:valuatioJ1 of the Availablc Matcrial," Bulletin oI the 
Sc/wo! o)'Ofit'llwl and AJ!lCllf1 Sl/u!ze.\ 48 (1985): 225. See a]so his "Ara
hIC C iral11Jl1dr," 41. 

117 Ihid. 

Il X Tall11on, "Arahie C,rammar," 47. 

Ill) Ibid. 
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Another point which differs from Schacht's discovery is, <lccording to Tal

mon, the specification of the starting-point for cach respective discipline. 120 

Whilc Schaeht has succcedcd in idcntifying the Umayyad administrative prac

tices as tlle ground on which legal thought tirst grcw, Talmon daims that hlS 

findings have 110t come to "a similar constructive suggestion lor the historieal 

beginnings of Arabie grammar."I~l Dating thls l'vent to the tirst cenlury or l'ven 

pre-Islamic time is, says Talmon, still an open rossihility.12~ Nondhekss, 'l'al

mon argues that he has sucecedcd in bringing out data which force us to n'coll

sider the tradition al bclicf in Muslim society concerning the history 01 Arabie 

grammar, which, in tum, obviously support Schacht's consistently scertical atti

tude towards the carly hislory of lslarn. 123 

Lasl but 1101 least wc should look al R. Marston Spcight's trcalmcnt ot the 

polcmical viewpoint concerning bequests, especially in rdation to the will 01 

Sa\l ibn Abî Waqqa~.124 As pointcd out in charter thrce, Schacht's lindings 

regarding the origin of the one-third restriction of bequcsts has l110ti v'atcd sOllle 

scholars to further examine the issue. Therc is no doubt that Spcight lllakes a 

contribution to this discussion and, as will bc seen, aprarcntly strengthens 

Schacht's conclusion. 

Even though he daims to providc an important contribution to the suhjcct, 

120 Ibid. 

121 

122 

123 

Ibid. 

Ibid., 48. 

Ibid., 40, 48. 

124 Sec his "The Will of Sa'd b. a. Waqqas: 'l'hl' Growth of a Tradition," f)er 
hlam 50 (1973): 249-67. . 
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Speight himself is aware that his results "are in no wise conclusive or satisfying 

in themselvcs.,,125 For, he argues, in dealing with certain issues various experts 

such as legal specialists, historians of religion, isniid critics, linguists and others 

"should c()()rdinate their efforts and concentrate their insights upon a particular 

body of text~.,,126 

1'0 begin with, Speight collects and analyses nineteen traditions which are, 

according to him, important to our understanding of the problem. Speight 

chooses to analyse the maIn of the traditions, emphasizing that there is no 

effort to analyze the isniids. 127 This method is adopted, he argues, not because 

the iSlliid is unimportant, "but simply because a form analysis must be eon

cerned primarily vrith the structure of the matn.,,128 In other words, without 

(Juestioning the <: utbenticity of the tra(htions in terms of their isnlids, Speight 

tries to analyse thc reports in orcier to present certain views which could not be 

simply ignored by other scholars. 

Analyzing the content of the traditions, Speight cornes to the view that there 

is a definite dcvciopment of the content both vertically and horizontally.129 A 

comparison of the traditions shows that sorne additions and omissions of certain 

points have a1so oceurred. For cxample, the statement "do not send them back 

125 

126 

127 

128 

129 

Ibid., 249. 

Ibid. 

Ibid. 

Ibid., 249-50. 

WhiJc vertical is "the evidence of minor differences within a group of ver
sions having the o.:ame general structure and content,'! horizontal is "new 
clements arc combined or nid ones reshaped to appear in different struc
tures and with varying content" (sec ibid., 251-2) 
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to where they came from" in the fourth tradition is not found in thc l'ccond and 

third traditions. And Sa'ad's illness mentioned in the sevcnth tradition is omittcd 

in the eighth tradition. 130 

Speight poses certain questions in his attempt to c1arify the information oon

tained in the traditions, such as: who was the sick-person visited hy the 

Prophet?131 did Sa'ad have one daughter only?132 and what is the exact will of 

Sa'ad? (did he ask the Prophet about the limitation of his hcquL'st to his daugh

ter, or the limitation of his will to give alms, two-thirds of his l'state to othcrs 

than his own family?).133 

Speight's conclusions are certainly the same as Schacht's. Gased on his 

chronological arrangement of the traditions, Spcight firmly concllldes that the 

first tradition is the oidest text, with the second, thinl and fOllrth traditions 

coming [rom the carly pcriod of Umayyad. The firth through the rest "are later, 

beginning sometime during the Umayyad period.,,134 1 lis support or Schacht's 

the sis is clearly shown in his final condusion: 

130 

131 

132 

133 

134 

It seems that Schacht's proposed explanation for the will question is 
highly plausible. That is, the rule of no more (han one thin.l was made in 
the fiscal interest of the empire [Umayyad]. If a person died, leaving no 
legal hcirs, then his cstate would bclong to the government. So hy 
restrictiyss the amount of legacies, the state's portion wOlild he 
greater. 

Ibid., 252-3, 255 - 6. 

Ibid., 257-8. 

Ibid., 258-60. 

Ibid., 259-61. 

Ibid., 266-7. 

135 Ibid., 265. Schacht's conclusion in this case is: "It is possible, that the 
restriction of the lcgacies to one third of the estate, which is 01 Umayyad 
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One final remark should be made. Even though Speight adduces Schacht's 

thcsis conccrning the origin of the one-third restriction in support of his theory, 

he himsclf could not avoid the fact that the problem of bequests itself had 

apparcntly appcared in the lifetime of the Prophet. If our assumption is true, it 

would not be too much of an exaggeration to conc1ude that the substance of 

sorne traditior.~ could be traced barle to the time of Muhammad. 

origin, was connected with a fiscal interest. The estate of the person who 
lcavcs no legal heirs falls to the treasury, and a restriction of legacies 
would thcrcfore tend to increase its share" (sec his Origins, 201) . 



CONCLUSION 

As a legal historian Joseph Sehaeht has made a contribution 01 the highcst 

signifieanee to our knowledge both of the historieal devdopment of carly 

Islarnie law and of the Prophetie traditions, two subjcl'ts which cannot he funda

mentally divoreed from one another. His approach may he summcd up as heing 

an extension of Goldziher's seeptical attitude towards the lormation of 1 slamic 

law in which Prophetie traditions played a dccisivc role. 

We have to realize howevcr that what Schacht has given us is not a com

plete survey of the Islamic terrain, but, to use Maitland's phrase, lia guide ln 

explorers in a region wherc signposts arc too few."] In this respect, il would 

not be strange indeed that there have becn many responses, somctimcs st'VCle, 

addressed to Sehaeht's thcsis; noncthelcss, Schaeht's lhesis has l110tivated a 

number of scholars to reconsidcr our cornillon belicf concerning the carly his

tory of Islam in whieh law occupicd a central position. Furlhermorc, his e si!m

tio argument and his baekward-projcction and eornmon link thcorics have bccn 

used by later scholars to conduct fur1hcr rescarch; the hackward-projection 

the ory has even been applied not only in the area of law and Prophetie tradi

tions but also in the field of Arabie grammar. Il would appear to he sale 10 say 

that Schacht's findings are likely 10 be influential in the field of Islamic law Jor 

years to come. 

1 Quotcd by Fitzgerald in his revicw of Origins, 395. 
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