
AIR TRANSPORT LAW AND POLICY IN THE EUROPE 

OF THE EEC AND ECAC: 

NOW AND BEYOND 1992 

by 

Constantin Economides 

A thesis submitted to the Faculty of Graduate Studies and 
Research in partia 1 fuI f i Ilmen t of the requ i rernen ts for lhe 

degree of MASTER OF LAVIS 

Institute of Air and Space Law 
McGiJ l University 
Montreal, Canada 

June 1989 

@ Constantin Economides, 1989 



1 

TO MY FAMILY 

Panos, Miranda, Spyros, 
Fifi, Tony and Julia 

for their endless moral and financial support 
that made the realisatlon of this thesis possible. 



i 

ABSTRACT 

poor results have been obtained until the end of 

1987 in the field of scheduled air transport in Europe, 

especially in the EEC environment, because of the fact that 

the EEC Member States feared 10ss of control over such a 

sens i t ive sec tor of the economy as i s a ir transport. 

The EC Council opted ln 1987 for a three step 

liberalizatlon in a way similar to ECAC in order to allow 

Member Sta tes to adapt to a more compe t i t ive marke t . 

The first step of the air transport liberalization 

process has sorne irnportan t consequences for the a ir trans­

port industry, even though add l tional measures should have 

bcen adopted. 

The European Court of Justice having challenged the 

Counei l of Ministers may accelerate the process of integra­

t ion 50 tha t Europea ns mee t the i r dead l ines with respec t to 

the 1992 target, date of creation of the single market. 

Such an acceleration will prove ta be beneficial for the 

w ider Europea n av la t ion commun i ty as represented by ECAC 

s ince aIl EEC Member States being mernbers of ECAC 1 they have 

a large opportunity ta determine the course of events. 
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RESUME 

Le manque de r~sultats jusqu'â la fin de 1987 dans 

le secteur de l'aviation civile en Europe, sp~cialemcnt en 

ce qui concerne la Communau t~ Europ6enne, a ~t~ caus6 pa t- la 

crainte des états membres de la CEE de perdre le contrôle 

sur un secteur de 1 '~conomie aussi sensible que celui du 

transport a~rien. 

Le Conseil des Communautés, de manière sImilaIre il 

la CEAC, a opté en 1987 poue une 1 iberal isation en trois 

~tapes, afin de permettre aux états membres de s'adapter aux 

besoins d'un marché compétitlf. 

La premlère étape du processus de liheralisaLion a 

des cons~quences pratiques importantes pour l'industrie du 

tranport aérien malgré le fait que des mesures aditionnelles 

auraient dû être adoptées. 

La Cour de Just ice Européenne ayanl i nci té le 

Conseil des MInistres à agir, il est à espérer qu'une 

accelération du processus d'intégration vers un march6 

unique, prevu pour 1992, sera réalisée. Une telle acce16ra­

t ion bé né fic i e r.3. non se LI 1 e men t à l' Eu r 0 p e deI aCE E mai s ;!} 

une communauté Européenne aéronautique plus ~tendue telle 

que repr~sentée par la CEAC pu i sque les éta t s membres de la 

CEE, tous membres de la CEAC, ont des opportunit6s accrues 

pour déterminer la politique Européenne future en ce qui 

concerne l'aviation civile. 
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INTRODUCTION 

Despite the development of international air tr~ns­

port after World War Two, dissatisfaction has been growing 

among passcngers wi th the service::> provided on scheduled 

routes within Europe, and with fares in particular. The 

reason for this unrest can be found in the system which 

go'/erns interna t ional air transport. 1 This sys tem has 

becn shaped oy the facts tha t each State has complete and 

e xc l us ive sovere ign ty over the ai rspace above its terr i­

tory2 and that international civil aviation has developed 

into a world-wide activity with important political and 

economic aspects. 3 

In the mid-1940s the International Civil Aviation 

Conference h~ld at Chicago agreed on a broad array of safety 

and technica1 issues but failed to reach agreement on the 

cconomic lssues, the first of which being the right to carry 

traffic. The Conference tried to remedy this situation by 

1. See E. E. Tege1berg-Aberson, "Freedom in European Air 
Transport: The Rest of Bath Worlds?", (1987) 12 Air L., 
p. 282 at 282-284. 

2. Convention on International Civil Aviation, signed at 
Chi ca 9 0 0 n De c . 7, 19 4 4, en ter e d in t 0 for c e A p r il 4, 
1947, 160 State Parties in 1988, ICAO Doc. 7300, 6th 
ed., 1980 (hereinafter Chicago Convention), Article 1; 
The Chicago Convention is not, however, entirely based 
on the principle of national sovereignty. For the 
internationalism of the Chicago System, see J. Naveau, 
L'Europe et le Transport Aérien, Bruylant, Brussels, 
1983, pp. 60-61. 

3. For an account of how different political and economic 
forces are at work in this field, see B. Boyd Hight, 
liA Hard Look at Hard Rights", address given in Inter­
national Aviation Law Seminar, Tobago, West Indies, 
r.1arch 16-19,1981, Lloyd's of London Press Ltd., pp. 
18-25. 
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the adoption of two multilateral agreements, the Intcr-

national Air Transport Agreement and the 

Services Transit Agreement. 4 Article 

Convenlion testifies to the inability of 

Inlerna t ionù 1 Ai r 

6 of the Chicago 

the Confcrencv tn 

dea 1 w l th the prob l em of exchang i ng righ ts between air li nes 

of the con tract i ng Sta tes in orde r to opera te schedu 1 cd 

commercial international air services either through or into 

one another's country.5 

As a result the aviation world became one of 

bilateral agreements between indivldual States, since coun­

t ries of the wor Id rl'a] i zed tha t the usc' of the ira i rspace 

as an exclusive national resource would isolatc them [rom 

the rest of the world. Consequenlly, States had lo agree to 

Qive ta aIl States an equal opportunity lu establish inler­

national ai r serVlces. 6 Therefore, the ChIcago Conven-

tion created thousands of bilalcrétl a<lrcemc'nlc; belwcen 

4. International Air Transporl Agreement, sietned Ik:c. 7, 
1 9 4 4, U. S. De p t. 0 f St a toP u b 1. No. 2 2 8 2; l\ vi. 2 2 , 7 2 5 . 
The ag reemen t d id not rece ive the ncces" a ry suppor t 
(entered into force on Feb. 8, 1945). lnlerndllonal 
Air Services Transit Agreement, SIi..JT1l'O Dec. 7, 1944, 
U.S. Dept. of State, 1 Procecdlng~ of lhe lnternallon­
al Civil Aviation Conference (948), Flnol Act, p. 113 
(entered into force on Jan. 30, ]945). 

5. Art. 6 has been characten zed by J. Navuau as the 
charter of bllateralism. Sec ,J, NavcLlu, "L'arrière 
plan international de l'applicatJon du TraIt(! CEE au 
transport aérien européen", (1986) 21 Europ. Transport 

.!:...:.., 1986, p. 508 al 510; F. Deak, "The B~JJance ShueL 
of B lIa ter aIs" l n th 0 Pre e d om 0 f the Air, E. 
McWhinney IM.A. Bradley, (eds.) Leyden/Dobbs-Fcrry, 
N.Y., 1968, p. 159; and N.M. Matte, Treatise on Air 
Aeronautical Law, ICASL, McGill lJnlvursity, Montreal 
1981, pp. 151-161. 

6. For the equal opportunity doctrine, see H.A. 
Wassenbergh, "Aviation policy and a Nuw Internatlonal 
Legal Order", International Aviation Law Seminar, .2E.:.. 
cit., Intro. fn. 3 aL 151-161. 
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interested governments, for the determination 

poss i ble proced ures for the exchange of tra f f ic 

The eXlsting system of granting rights 

of aIl 

rights. 7 

has been 

nothing heavily criticized. Bilaterals are considered as 

more than "negot iations in which both sides hope to have 

s0mcthin<] to gaIn in the end from the transaction,,8 since 

every Sla te see ks f1 rs t and foremos t to further i ts own 

political and economic interests. Bila terals also lead to 

very widp diversifications in the field of air transport. 

For examplc, the U.S. agreement with Thailand provides that 

"each party sha] l have the right to designate as many air-

1 ines i.lS I t wishes Il to take advant age of the rights granted 

und e r th l' b lIa ter a 1 a gr e e men t , 9 wh i l e a t the 0 the r 

cxtreme the ]977 Bermuda II Agreement between the United 

Ki n<Jdolil and 

routes tha t 

ù i rI l 111': t 0 

ment. lO 

the Un i ted Sta tes spec i fies, for sorne of the 

each contracting party may designate only one 

opera te the serv ices agreed on in the Agree-

States avoid the incorporation of clauses providing 

for multiple deslgnation because national airlines are, in 

most cases, wholly or partly owned by governments. If one 

considers that many other airlines apart from the nationals 

have bcen crcated si nce Wor l d vJar Two, i t becomes obv ious 

tha t avo ida ncc of mul t Ip1e des igna t ion resu l ts in severe 

7. To enSU1-e sorne 
Final Acl of 
recomme nda t ions 
provisional AH 

uniformity among such bilaterals the 
the Chicago Convention incorporated 
on a Form of a Standard Agreement for 
Routes. 

8. Boyd Hight, op. cit., Intro. fn. 3, at p. 18. 

9. Agreement between the USA and Thailand, signed Dec. 7, 
1979, entered into force Dec. 7,1979, ICAO No. 3009. 

10. Agreement between the USA, UK and N. Ir81and, Concern­
ing Air Services, July 23, 1977, 28 UST 5367, TIAS No. 
8641. 
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restraints on compet i t ion due to the absence of pressure on 

the airlines to monitor their costs, something thùt gener­

ates high-level fares. Also, this anti-competitivc policy, 

followed virtua11y by aIl States, prohibits the rp,:llization 

of the virtues of competitive markets, which are by no rneans 

neg 1 ig ible .11 

Even though internat iona 1 fares are establ ished by 

IATA 12 at 1eve1s high enough to assure a reasonabll' 

return even to the least efficIent carrIer, resLricted entry 

and pricing policies, while doing nothing for the consurners, 

genE'ral1y fai1 to provide substantlal bcneflt to the 

indus try, due ta ove r-capac i ty , la ck of compet i tian and 

recession. 13 

As a result, many bilatc~als were under review in 

1976. There appeared to be a consensus arnong govcrnrnC'nts 

that seeking more restrictIve agreements, especlally with 

the United States, would prevenL a probable crisis. 14 

From the study of various bilatcraL:;, It is obvious 

that, while States secm to a<Jree on certaIn matters, their 

attitudes on severa1 Issues, such as routes and pricing, 

are more divergent than ever. 

For these reasons, sorne scholars have proposecl the 

11. For the Vlrtues of competitive markets, sec E.E. 
Bailey & vi.-J. Baumol, "Deregulation and Theory of 
Contestable Markets", (1983) l Yale -J. on Reg., No. l, 
p. III at 115. 

12. International Air Transport Association, created in 
Havana in 1945. 

13. ~1arvin s. Cohen, "Competition in 
tion", International Aviation Law 
Intro. fn. 3, p. 48 at 49. 

International Avia­
Serninar, ~o~p~. __ C_l_·t __ ., 

14. The Bermuda II Agreement, for exarnple, is a very 
restrictive one. 
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creation of a stable, multilateral legal framework in which 

opposinl] forces would be contained and reconciled. l5 It 

l'3eems pract 1cally impol'3s ible 1 however, for the different 

S ta les to reach an agreemen t regu la t i ng su ch con trovers ial 

issu<?s as capacity, tariffs or routes. Whether aState is 

in favour of freedom of the air or order in the air, of 

deregulatlon or regulation, of protectionism or liberaliza­

t10n, depcnds mainly on its economie position and on its 

eompetitiveness in air transport. 

responds 

world. 16 

The 

to 

system of 

the needs 

the 

of 

Cn1cago Convention no 

the different regions 

longer 

of the 

Furthermore, differences exists between the 

needs of eaeh reg10n, sinee the same level of development is 

nol reaehed everywhe r<? Cons equen t ly , a sol u t ion to the 

problem could be the seareh for regional solutions. l7 

From this general o\:crview of the air transport 

situatlon in the mi(j-1970s, 1t can be concluded that the 

aviation system completely sacr1flced the interests of the 

consume rs in orde r to protect the air ca rr iers. As people 

gradudlly beeane more aware of thlS situatIon, the question 

arose as to how, more regard could be paid to the consumer's 

neccis wi thou t allow i ng the importan t bene fi ts of the ex is-

15. sin Cheng, liA Bilatp,ral-~1ultilateral 

Legal Regulation of International 
Internat10nal Aviation Law Seminar, 
fn. 3, p. 26. 

Approa ch to the 
Air Transport Il , 

op. cit., Intro. 

16. This can be deduced from the preamble to the Chicago 
Convèntion, op. cit., Intro. fn. 2. 

1 7. This argumt2nt is also supported by Naveau, _o ... p,,--, __ C_l_' t_" 
Intro. fn. 2, 



, 

1 

6 

ting system to slip away.18 Gradually, tendencies toward 

a more liberalized air transport system can be observed. 

Nineteen seventy-eight was a turning point in 

international air policy. The United States, the biggest 

and most influential aviation country, declared a new avia­

tion policy of deregulation. This pollcy, with substan­

tially less governmental control, was supposed to le~d to on 

open 1ibera1 system for capacity, routes, frequencies and 

especially tariffs. 19 It was the market-driven reality 

which forced the U.S. Government to dereS)ulate the air 

transport market. The sheer volume of the traf fiC made i t 

necessary to ailow airline 

f1exibility in determining 

demand for their services 

managements the gredtest pOSSIble 

where and how they would meet the 

and at what pr 1 ce. 20 The same 

tendency can aiso be observed in Japan, Australla and New 

Zealand. 2l 

Europe, therefore, han no other choice. European 

carriers must face their U.S. and Asian competitors, who 

have become lean and efficient ln the more competitive 

18. Member States to the Ch i cago Convent ion recogn i zed in 
1977 that the oid system should be modernized. ICAO 
Doc. A22-WP/89, 22/9/77, p. 22. 

19. As far as tariffs are concerned, the liS llberal 
approach was supported by the des ire in the Un i ted 
States not to continue to grant immunity under US 
anti-trust legislation to the rATA tariff agreements. 
Storm van' s Gravesande, Reports of the Sess ion, 
"Recent Developments in Air Law", Utrecht, Oct. 18, 
1984, (1985) 10 Al r L., No. 3, p. 183. 

20. H.A. Wassenbergh, "AH Transport Regulation 
the Turn of the Century", The Hague, March 8, 
1. 

Towards 
1988, p. 

21. ]d.; P.P.C. Haanappel, "Air Transport Deregulation in 
Jurisdictions other than the USA", (1988) 13 AASL, 
1988, p. 79 at 88-95. 
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environmenl. VJhile the U.S. rnega-carriers, created by U.S. 

deregulation, are a threat in a div.Lded Europe,22 they 

'Id 1] seo k to expand the i r opera t i ons in the interna t iona l 

mùrb.Jt when roorn for further growth in the United States is 

no lonç]cr pOSS lble. Therefore, Europe must present a 

unified front to its competitors. Consequently, Europe had 

to deregu1ate aIr transport and allow more competitors into 

the market, while avolding an anti-competitlve consolidation 

o( tlw alrline industry due mainly to the relationship 

beLwccn Lhe Curopcon Economlc Community (EEC) and the Euro-

pean CIvi 1 

biC:FJcr than 

of the EEC 

AVlatlon Conference (ECAC). Even If Europe is 

the 12 countrles of the EEC,23 member States 

form part of ECAC. 24 However, EEC members 

must be cauLious not to lnfringe their obligations arising 

(rom the EEC Treaty.25 As creation of mega-carriers in 

Europe cou1d contravenc the competitIon phIlosophy of the 

EEC Treaty, co-ordlnatlOn could be necessary between EEC 

and RCAC policy on aIr transport. 

EfforLs to liberalize the intra-European air trans­

port mar~et domonslrate that national self-interest is still 

22. The four bIg groups, Texas Air, United, Arnerican and 
Delta/Western, have 70% of the natIonal traffic in the 
U.S., ITll Bull., No. 44, ,1uly-August 1987, p. 1. 

23. The Ef;C WClS created by 
2 5 ) E E C t-l 0 m ber S ta tes 
Great RrltaIn, Greece, 
Netherlands, Portugal, 

the Treaty of Rome (Intro. fn. 
are 8 e 1 9 i u m , De n m a r k , Fra n ce, 

rre1anà, Ita1y, Luxembourg, The 
Spain and West Germany. 

24. E,CAC' was erea ted at the (ICAO) Conference for the 
Coordlnation of Em-opean Air Transport, April 1954, 
Res. (53) 2-19 rlarch 1953, reL ECAC 7447-C/868. 

25. Treaty Establlshing the European Economie Community, 
signcd rlarch 25, 1957 Rome, entered Into force Jan. l, 
1958, 289 UNTS 11 (Eng1ish), 294 UNTS 17 (French) 
[hereinafter Rome Treaty). 
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too strong to allow for free international airline competi­

tion, because States fear that thelr national presence in 

the air may diminish or tota lly d isappear. Another reason 

for the delay in Ilberalizing air transport in Europe arises 

from its multi-state nature. Ai r trans port developmen tin 

Europe is "à deux vitesses", since Europe is not one country 

as is the Uni ted Sta tes. For sorne European countries, air 

transport has always becn a public serVIce with an uncertain 

profitabilitYi no government of such a country would there­

fore abandon its control. Por other countries, air trans­

port has been considered a commercIal operation, no differ­

ent from any other commercial operation. 

Keeping in mind that the Treaty of Rome is ca 11 ing 

for a graduaI eIiminatIon ot dlsparities betwccn member 

States, no liberalization would ever have been possible in 

Europe if the EEC, had not started un inte(Jration process. 

Integration trends in Europe began outside the EEC, first 

within the Council of Europe and the'l within thc ECAC. In 

the EEC, the start of the integratlon procesc;26 can be 

attributed partly to the CommIsSIon of the EC. Formally, 

th i s process commenced in the Europea n Cou r t of .Jus t ice 

which, by its decision of April 4, 1974,27 declared the 

genera1 rules of the EEC Treuty applicable to Bea transport 

and, by analogy therefore, to air transport, therehy al10w­

ing or even more ordenng the member States to beg in the 

process of graduaI in tegra t ion. The Idea was barn tha t air 

transport with in the EEC shou Id not he rega rded as "i nte r­

national", but should, in princIple, be open to al l membcr 

26. The term "integratlon" has no genera] ly acceptcd 
meaning. See P. Pescatore, 13 The Law of Integration: 
European Aspects, Leyden 1974, pp. 1-3; and L. Weber 
Euro ean Inte ration and Air Trans ort, LL.M. thcsis, 

27. 

IASL, MCGl11 UnIverSIty, Montrea 976 at 9-17. 

Case 167/73 Commission v. French Republic, 1974, l 
ECR 357. 
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States' airlines, since the EEC constitutes one commu­

nity.28 

After the EC Commission decision of 1985 to fix 

1992 as the target date for removal of all the economic 

barriers and for the creation of a single market, 29 it 

became obvious, not only to the institutions of the Cornmun­

ities but also ta the member States, that efficient and 

inexpensive air transportation services were necessary. The 

provisions for competition between airlines is a means to 

this ~nd. Unless air transport policy is planned and 

executed on a European level, many opportunl ties of a large 

si ng le ma rke t w i 11 be foregonc. A pr imary goal of the 

Community, the free movement of persans, services and goods, 

depends for its success on the efficiency of air transporta­

tion. 

Creation of a Single European ~1arket also requires 

the developmenl of a common strategy in relation to States 

which are not members of the EEC and the adoption of common 

ru les for deaIlnQ with the rest of the world. Unt i l now, 

membcr States of the EEC have ev Ide nced a negative attitude 

towdcd th is Issue. For example, 1 i t tle support was found 

for a proposaI of the EEC Commission ta establish a consul­

tation procedure "concerning international action",30 

The only case where Europe has shown a united front is in 

the adoptIon of the ECAC-USA Memorandum of Under-

28. ProposaI for a Council Resolution concerning priori­
t 1 es and the t ime table for dec is ions to be taken by 
the Council of the EEC in the transport sector during 
the period up to the end of 1983. D.J. Eur. Corn., Nov. 
1980, No. C294/6. 

29. Single European Act, done at Luxembourg, Feb. 17, 
1986, and at The Hague, Feb. 28, 1986, (1987) 2 CMLR 
74 (hereinafter the Single Act). 

30. Wassenbergh, op. cit., fn. 6, at p. 156; see infra Ch. 
l, p. 29, Ch. III, p. 212. 
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stanàing. 31 

In conclusion, the reader musl always keep in mind 

two specifie issues of the European Community law. First, 

the principle of sovereignty is of secondary importance. It 

is the not ion of supra-nat iona li ty wh i ch is paramount. 

Second, European Communlty law includes strong and extensive 

judicial control, in contrast to the Chicago Convention 

system where there is a marked absence of such control. 

31. Memorandum of Understandlng USA-ECAC on North-Atlantic 
pricing, Feb. 13, 1987. NAP/II-Report 13/9/87. 
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CHAPTER 1 

TOWARD THE LIBERALIZATION OF AIR TRANSPORT IN EUROPE 

Poor results have been obtained, at least until 

1987, after the signature of the Treaty of Rome in the field 

of air transport in Europe, especially in the EEC environ­

men t . Th i5 fa il ure is prabably due ta the fac t tha t Member 

States of the EEC did not really want integration. Resis­

tance by governments was reinforced by the fact that commun­

i ty pro]ects have been seen as an attempt to transfer 

decision-making powers of States to the Commission of the 

Community. The integration process has been slowed down by 

provisions ln the EEC Treaty itself more precisely, from 

the retlcence by States to include in the text provisions 

c1car1y binding either air or sea transport. 

It is the European Court of Justice(ECJ) that gave 

the green 1iIJht to the Commission ta begin efforts on a 

common transport policy, the deregu1ation of air transport 

in the United States having farced Europeans to advance 

thf?ir plans. 

SECTION 1· THE DEVELOPMENT OF TRANSPORT POLICY IN THE AIR 

SECTOR 

Seventeen years elapsed after creation of the EEC 

before the Court of Justice of the Communities declared that 

the general rules of the Rome Treaty were applicable to air 

transport. Yet, the institutions of the EEC are still 

reticent regard ing the adoption of a common air transport 

policy. 
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prov i s ions of the Trea ty of Rome Re la ted to Air 

Transport 

The Trea ty of 1957 has 9 i ven ri se to an enormous 

doctrinal disagreement concerning its applicability to the 

air transport sector. 

a. The Rome Treaty 

The Trea ties set t i ng up the EEC, the ECSC and lhe 

EAEC l have as their aim the merging into one common 

market of the national economies of their Member Stales. 

However, the process of in tegra tian has not been implcmen ted 

to any great extent in certain a[(~as, the air lranspor-t 

sector being one such area. Nevertheless, due lü i ts 

nature, air transport would seem to offer ltself as one of 

the first activities to be integrated. 

Although the report of the Belgion For-81gn Minlstcr 

Pau l Hen r i Spaak, an impor-t a n t documen t of the EEC, pr-ocl:'cds 

on the assumption that establishmenl of the common mLlI:"kel 

will carry with it a gradual liber-alization of air 

traffic,2 the framers of the Rome Tr-caty dio nol calch up 

with this statement, most probably because they considered 

that air transport was a very dlfflcult and complicaled 

1. There are three European Communities: The European 
Coal and Steel Community established on April 18, 1951 
in Paris; The European Economie Communlty, op. cil., 
Intro. fn. 25 i and The EuropeJn Atomi c EneuJY Cornmu­
nit y established on ~1ar-ch 25, 1957 at Rom(~. SC(~, 

T r e a t i e ses t a b lis h l n 9 the E u r 0 p e a n C 0 m m uni LlO':> 

Abridged Edltlon, Luxembourg: Office [or Official 
Publications of the EC, 1987. 

2. Report of the Heads of the [)(;:legation to the Mlnister r
,; 

of Foreign Affairs, Intergovernmental C()mmittf.~c 
established by the Conference of r1eSSlna (Br-usscls -
April 21st, 1956) Part III, Chap. 2. 
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issue. Henceforth, they confined themselves to the text of 

Article 84(2), raising thereafter the controversy concerning 

the app1icability of the Rome Treaty ta the air transport 

sector. 3 

Art icle 2 of the Rome Trea ty sta tes the goals to be 

achieved by the Community, while Article 3 lists the instru­

ments which will be used ':.0 achieve these goals. One such 

instrument is the establishment of a common commercial 

policy lowards third 

common a<Jrlcultura15 

countries 4 and the adoption of a 

and a common transrort pol icy. 6 

The afJricultural, commercial and transport sectors are 

includcd ln Article 3 because the y were seen as indispen­

sabl e to the success of the primary goal, the establ ishment 

of a common market. 7 Transport finds its place in Part 

Ir 0 f the Rome Trea ty , ent i t led Founda tians of the Commun­

ity. This part contains four titles, the fourth one being 

reserved to transport. Title IV contains articles 74 to 84. 

Article 84 stated at that moment that: 

1. The prOVISIons of this Title shall 
app1y lo transport by rail, road and 
inland waterwaYi 

3. Sec C. A. G. Verp 10eg , The Road Towards a European 
Common Air Market, LL.M. Thesis, lASI., McGill Univer­
sity, Montreal, 1963, pp. 229-249; Weber, op. cit., 
Inlro. fn. 26 at pp. 102-115/9-21; and Naveau, ~ 
cit., Intro. fn. 2 at pp. 198-199. 

4. Rome Treaty, op. cit., lntro. fn. 25, Art. 3(b). 

5 • lb id., Ar t. 3 ( d ) • 

6. Ibid., Art. 3(e). 

7. There are many differences in success between the 
common transport and common agriculture policies. 
See P. J. Kuyper, Il Legal Problems of A Communily Trans­
port", ~al Issues of European Integration 1985/2 pp. 
69-75; and conclUSIon of Advocate-General Lenz in case 
13/83 European parliament v. Counci1 of the European 
Communities, (1985) 2 ECR 1556, conclusion delivered 
on 28 Feb. 1985 at 1515. 
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2. The Council, acting by means of a 
unan imous vote, may dec ide whe ther, to 
what extent and by what procedure 
appropriate prov isions might be adop­
ted for sea and air transport. 

14 

This article, precludes application of Title IV ta 

the air transport sector, 8 creates a procedure for the 

adopt ion of rules to govern air tra nsport • 

b. The Doctrinal Discussions on Article 84 

Artjcle 84 gave rise to an enormous doctrinal dis-

agreement. This d isag reemen t focus ed on whethe rai r trans-

port was governed exc l us i ve 1 y by Art i c le 84 or by the 

general rules of the Rome Treaty as wel1. 9 This legal 

dispute was part of a broadcr dispute as to whether Title TV 

had to be regarded as the on l y and exha us t ive s0l 0 f ru les 

on transport, or as an additlonal set of rules supplemenling 

or modifying other appl icable ru les of the? Rome TreaLy. 

A first opinion called for the inapplicability of 

the general rules of the Treaty to air transport unle'3s the 

Council took action under Article 84(2). ThIS view was 

based on 

regulations 

Tred ty. 10 

the argumen t 

appll cable 

that 

to the 

Title IV 

transport 

conta i ned 

sector 

aIl 

under 

the 

lhe 

8. Othe r forms of transport a re al so exc luded • Sec 
G. Close, "Article 84 EEC: The development of trans­
port policy in the sea and air sectors", (1980) 5 
Europ. L.R., p. 189; and T. Henkels, .J.S. van den 
Oosterkamp, The 24th annual JOInt meeting of the 
British Institute of International and Comparative Law 
and the Europa Institute of the University of London, 
29 June 1985, Rep. of Conference ln (l985) 22 CMLR 
815. 

9. 

la. 

On this dispute, see vJeber, op. cit., Intro. fn. 26, 
pp. 124-132. 

l b id., pp. 126 -1 2 7 • 
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A second op i nion cons i dered that: (i) the genera1 

rules of the Treaty were applicable to air transport; (ii) 

Tltle IV was not applicable to air transport: and (iii) the 

[1t"ovisions of articles 5S1 to 66, related to the free move-

me n t of 

61(1).11 

serVIces, 

The a lm 

were not 

of Art ic1e 

appl icable due to Article 

84, according to this view, 

wa s to çp ve power to the Counc Il to adopt provi s ions ful­

f III i ng the spec laI needs of ai r transport. 12 

Others considered that implementation of the common 

[101 icy for transport by road, raIl and inland waterway had 

already been glven ItS baSIS because the special provisions 

for tra nsport were superimposed on the general rul es of the 

Treaty. ArtIcle 84 was tl-)ought to be a means for unifying 

national [101 ic les for air transport by bring ing them wi thin 

thE' score of the Trea ty. 13 ThlS view proceeded from the 

idea tha t ArtIcle 84 ( 2) was a complete legal rule which did 

not depend on other rules. 14 

As far as the institutions of the Community are 

concerned, the Commission and the European ParI iament 

c,upported the princlple of the universality of the Treaty, 

Il. Article 61(2) provldes that "the free movement of 
serVIces In respect of transport shall be governed by 
the prOVIsIOns of the Title relatlng to transport". 
However, those prOVIsIons (Title IV) are not applic­
able tn aIr transport (ArtIcle 84(1). In this respect, 
see infra, Ch. III, p. 198-201. 

12. \rJeber, op. cit., Intro. fn. 26, p. 127. 

13. Id. 

14 • See w. Stabenow, "The Interna t ional Factors in Air 
Transport Linder the Treaty Establishing the EEC II

, 

(1967) 33 JALC, p. 117, at 119; "Les Transports 
A~riens dans le Cadre de l'Intégration EuropE§enne", 
(19(19) 4 Europ. Transport L., no. 2-3, pp. 423-445; 
and L. Weber, "The AppliCation of European Community 
Law t () Air T r ans p 0 r t Il , (1977 ) 2 AA S L, P • 233 a t 
235-237. 
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while the Council remained inactive for: a long pedod of 

t ime, the views of the Hember Sta tes' representat ives be i ng 

div ided. 15 The Commiss ion expressed the view, in i ts 

Memoranda of November 12, 1960 and April 10, 1962,16 that 

the EEC Trea ty appl ied to air t ranspor t aIso, r:ega rcUess of 

Community Legislation. l ? Moreover, the Commission point­

ed out.. the advantages that the airlines of the Nember: States 

could derive from implementation of the gcnc-ral provisions 

of the Treaty. In the Commission's view, further deL.1Y in 

making suitable Community arrangements for air tr:anspor:l 

cou Id be detr i menta 1 to the ha rmon ious deve lopmen t of the 

economic union provided for by the EEC Treaty. The Cammis­

s ion made rese rvat ions on l y ta the ru les of compe t i tian and 

made known its intent to submit a dr:aft regulation on com­

petition, which would provide for the procedures, decision­

making power:s and penalties needed to en force the eompeti­

t ion rules. The European ParI j ament expressed Slm i lar v iews 

in its resolutions of Oeeember 20,1961 and r-lay 14, 

1965. 18 

As a result of this disagreement the Mcmber States 

of the EEC kept air transport out of the integr-ation process 

for as long as it was legally possible. Betwecn ]959 ano 

1965, negotiations were held with the aim of merging the 

15. Stabenow, ibid., p. 119. 

16. P.O. Dagtoglou, "Air Transport and European Economie 
Community", (1980) 5 Europ. L.R., p. 335 at 348. 

17. Cou ne il Memora ndum on th e P.ppl i cabi 1 i ty to Transport 
of the Rules of Competitlon set oul in the EEC Treaty 
and on the Interpretation and Appl ication of the 
Treaty in Relation to Sen and Air Transport, 12 Nov. 
1960 i and Hemorandum on the Gene ra 1 Li nes of a Common 
Transport Policy 38-39, la April ]961. 

18. Oagtoglou, op. cit., Ch. l fn. 16; and Stabenow, ~ 
cit., Ch. l fn. 14 at 120-121. 
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five flag-carriers 

the Nether1ands. 

outside the EEC 

of Belgium, France, Germany, Italy and 

These negotiations 

framework. 19 In 

took place strictly 

1964 the Commission 

attempted to bring these activities into the Community 

framework, but 0:11y obtained a promise from the Member 

States to keep the Commission informed. 20 

oespite these political efforts to resol~e this 

issue, the problem was resol ved in 1974 by the European 

Court of Justice. 

It shou1d also be pointed out, however, that the 

cxpec ted dr i v i ng ef f ect of the European Cus toms Union on the 

commercial policy of Member States had not materialized by 

thal time <1nd that a community policy for transport had not 

appca red as techn i ca lly essen t ial part icu l arly wi th regard 

to air transport. 21 

2 • Case Law Re1ating to the Transport Sector 

a. Importance of the Jurisprudence of the European 

Court of Justice 

The decis ions of the European Court of Justice 

(ECJ) play a central role in the creation of the European 

Community law. 

19. N~veau, op. ciL, Intro. fn. 2, pp. 176-186; and 
\\leber, op. cit., Ch. l fn. 14 at 234: J.M. Amirault, 
"Air Union, Une Tentative de Coopération Européenne", 
1 T A ~1 a gaz i ne, No. 4 3, M a y - J une l 9 8 7, P • 3 l . An 0 the r 
effort to fight agalnst protectionism was the planning 
of "Alropla" an international European company with 
a monopoly on European routes. "Airopia" was a pro­
j ect of the Bd t i s h Labor Party: see Verploeg, ~ 
cIL, Ch. l fn. 3, p. 198-210. 

20. Report Noë. E.P., Work Doc. 195/72 of Session 1972/73 
P.E. 30, 248/fin. 

2 l • l TA f>1 a gaz i ne No. 1 2, Jan. 198 4, P • 9. 
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The principal legislator in the EEC, the Council of 

Ministers, is of little effect, while the second.-:try legisla­

tor, the Commi ss ion of the European Commun i t i es, has insu f­

ficient powers to fill the gap. Legislation is, therefore, 

broad and incomplete. As a resul t, the case law of the 

Court is very important, since it is taken for granted that 

the ECJ wi 11 follow lts preceden ts . In fac t, the Court has 

never expressly overruled its previous decisions. 22 

The EC3, while staying within the limits of proper 

judicial function, has fully used its powors and has beon 

able to cont r i bu te cons ide rabl y to the prog ress i ve deve l op­

ment of Commun ity law. The au thor i t Y of i ts judgmcn ts is 

not based on narrow legal rules, but on the shared belief of 

the Member Sta tes in the cohes ive force of law as a major 

instrument of European integration. 

By eontrast with ordlnary lnlernationc:ll treaties, 

the EEC Trea ty has erea ted i t s own lega 1 sys tem. On entry 

into force of the Treaty, th is system beeame an integral 

part of the lega l st rue ture of the Mcmbe r Sta tes, wh ich 

their courts are bound to apply.23 The Community con­

stitutes a new legal arder of international law,24 which 

became an integral part of the natlonal legal order of tho 

Hember States on which lt is superlmposed. At the same 

time, Community law crea tes rights and obli0ations dlrectly 

for ind i v idua ls who are able to invoke them be fore the i r 

22. In this respect, see A.G. Toth, "The Authority of 
Judgmen ts of the Europea n Court of Jus t ice: BI nd ing 
Force and Legal Effects", (1984) 4 Yrbk. Europ. L., 
p. 1 at 3. 

23. Case 6/64 Costa v. ENEL 1964, EeR 585, at 593. 

24. Case 26/62 Van Gend en Loos 1963 ECR 1. Sec also F.E. 
Dowrick, "A Model of the EuropeJn Communl t ies 1 Legal 
System", (1983) 3 Yrbk. Europ. L., pp. 169- 237. 

• "1 
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national courts. 25 

b. The General Rules of the Treaty Are Applicable 

te Air Transport 

Due ta the Cornmiss ion, the Court ended the doctrin­

al disagreement over application of the general rules of the 

EEC Treaty te air transport. In the case 167/73,26 the 

Commission brought an action against the French Republic 

because of a prov Ision in the French "Code du Travail 

Maritime",27 which provided that a certain proportIon of 

the crew of Prench merchant ships were required ta be French 

natlOnals. The Commission considered that this provision 

contravened the prov is ion of Commun i ty law relat i ng ta the 

free movement of workers. The Republic of France argued 

lhat the gencra1 ru1es of the Treaty did not app1y because 

the Council had not unanlmously taken appropria te measures 

é.Iccording to Article 84 (2) • 

For the first time, the ECJ had to face the ques-

t ion of the applicability of the general rules of the Rome 

Treaty ta the mari t Ime sector and, consequently 1 interpret 

Article 84(2). The Court said: (19) "The establishment of 

the common market thus refers to the whole of the economic 

activities ln the Communlty." The Court added that Part Two 

of th.? Trealy was (21) "conceived as being applicable to the 

whole complex of economic activities [i 1 these basic rules 

can be rendered inapplicable only as a result of express 

25. Case 106/77 Simmenthal 1978 ECR 629, Ground 17. 

26. Case 167/73 Comml ss i on v. French Republic, op. ci t. , 
l nt ro. fn. 27. The case is also known as French Sea­
men's case or Merchant Seamen's case or Seafers case. 
F or an ex tens ive ana lys is of the dec i sion see Weber, 
op. CIt., Intro. fn. 26, pp. 168-207; ITA Magazine 
19S6, no. 37, p. 25-38. 

27. Code of ~1aritime Labour. 
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provisions in the Treaty." 

The Court found that Article 74 and the Transport 

Ti t le do not conta in such an except ion. In respec t to 

Article 84(2) the Court stated: 

30. Art icle 84 (2) prav ides tha t as regards 
sea tra nsport, the Counc il may decide 
whether, ta what extent and by what 
proced ure appropr i a te prov is ions may 
be laid down. 

31. Far from excluding the appli.cation of 
the Treaty to these matters, it pro­
v ides only tha t the spec i a 1 prov is ions 
of the Title relating to transport 
shall not automatically apply ta 
them. 

3 2. Wh il s t und e r Art icI e 84 ( 2 ), the r e [ 0 r e , 
sea and air transport 50 long as the 
Council has not decided otherwise, is 
excluded from the rule of Title IV of 
Part Two of the Treaty relating to the 
common transport pol i.cy, it remai ns , 
on the same bas is as the othe r modes 
of transport, subje5~ tü the general 
rules of the Treaty. 

While this case is direclly relevant tü the frec 

movement of worker.s, 29 It becomes relevant to air and sea 

transport, due to the finding of the Court that Article 

84(2), far from excluding applIcation of the Treaty Lü 'ca 

and air transport, provides only that the specifie rules of 

the Title on Transport shall not apply automatlcally to 

them. Consequently, sea and air transport are subject tü 

28. Case 167/73, op. cit., Intro. fn. 27, at 369-731. 

29. Articles 48-51 of the Rome Treaty, op. cit., Intro. 
fn. 25. On the question of the frec movement of work­
ers as well as for an ana lysis of the consequences of 
the app1 ica t i on of the ge nera l ru les of the Trea ty on 
air transport see infra, Ch. III, p. 188-201. 
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the genera 1 ru les of the Treaty. 30 Due to the Court' s 

ruling, the doctrine of the Treaty's universality finally 

preva lled in legal theory. 31 The Counc il' s dis cret ion 

under ArtIcle 84(2) refers, thus, only to the question of 

whether Tl ~le IV appl ies to air transport and not to the 

applicabilityof the remainlng Treaty provisions, while the 

app] l cat Ion of these rules to air transport is obI igat0ry 

for the Member States. 32 

The Court maintained its position in the Defrenne 

cases, where it applled Article 119 of the Treaty to the 

field of air transport. 33 It also confirmed in case 

156/77 that the land transport sector, in reference to State 

ûid, was subject to the general rules of the TrE'dty.34 

It would [ollow that the maritime and air sectors are also 

30. Sec \veber, o~. cit., Ch. l, fn. 14 at 240; P.D. 
Dagtoglou, "Air Transport After the Nouvelles Fron­
tières Judgment" in P. Pescatore, Du Droit inter­
national au Droit de l'Intégration, Baden Baden, Nomos 
Verlags<]esellschaft ]987, p. 115 at 116; Close, ~ 
ci t., Ch. l, fn. 8, at 190; Kuyper, op. ci t., Ch. l 
Tn.-7, at 71,72; G. Guillaume, "La CEE et le Transport 
A6rien", (1988) 13 AASL, p. 65 at 70; C. Stanbrook, 
"Progress Towards a Communl ty Pol icy on Air Trans­
port", (1984) 9 Europ. L.R., p. 52. 

31. Sec P.H. Sand, "Marché Commun et Libéralisation du 
Transport Aérien", (1960) 23 Revue Générale de l'Air, 
No. 2, p. 87, pp. 101-102; Kapteyn and VerLoren Van 
Themaal, Introduction to the Law of the EEC, London, 
Sweet and t-1axwell, 1973, pp. 321-322. 

32. This fo11ows from paragraph 32 and 33 of the judg­
ment. 

3 3 . De f r e n nec a ses, 8 0/7 0 De f r en ne v • BeI 9 i u m l 9 7 1 E CR 
445.; 43/75 Defrenne v. Sabena (1) 1976 ECR 455~ 
149/77 Defrenne v. Sabena (II) 1978 ECR 1365. 

34. Case 156/77 Commission v. Kingdom of Belgium 1978 ECR 
1881. 
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subject to the provisions of the Treaty relating to State 

aid, considering the Court's conclusion in case 167/73 on 

the interpretation of Article 84(2). ThIS finding of the 

Court crea ted a complex and in teres t i ng problem, re la ted to 

the meaning of the phrase "genera1 rules of the 

Treat.y" .35 Did the Court intend to apply to air transport 

aIl the ru1es of the Treaty, except thosc provisions design­

ed for exclusive application ta specifie aetivitiesj 36 or 

djd it mean that only Parts 1 and 237 of the Treaty were 

app li cab1 e to ai r transport, wi th the importan t res u 1 t of 

non-appllcability of the anti-cartel rules contained in 

articles 85 to 94 of the Treaty? This question 38 will 

not be discussed, sinee the ECJ gave its answer in 

1986,39 rendering this issue a moot point. 

35. On this question see L. Weber, op. cit., Tntro. fn. 26 
at 173-175. 

35. Special provisions are the rules on "Agriculture" 
contained in Articles 38 to 47, on services containeo 
in Articles 59 to 66 and the rules on Transport con­
tained in Articles 74 to 84, unless the Councll 
decided otherwise with respect ta TitIe IV. 

37. The Court only mentioned Parls l and II in its 
decision. 

38. On the question of the app1icability of the competi­
tion rules on air transport see A.L. Merckx, "Air Fare 
Fixing and the EEC Competition Rules", (1986) 21 
Europ. Transport L., pp. 57-65 i ITA Magaz i ne No. 
0-18, Sept. 1984, p. 17; Dagtoglou, op. cit., Ch. l 
fn. 16 at 351-355. 

39. See infra, Ch. l, p. 61-70. 
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Community Action in the Air Sector Within the 

Framework of the Common Transport Policy 

The ins t itut ions of the Commun i ty mus t respect the 

Treaty of Rome and the ECJ decisions, when adopting measures 

on common transport policy. 

a. Nature of the Action 

The provisions adopted on the basis of Article 

84 (2) must be regarded as special rules which set aside, 

derogate from or supplement the general rules, just as 

articles 75 to 83 do for transport by rail, road and inland 

waterways.40 The Council must act, therefore, on the 

bas is tha t the Trea ty appl ies to air tra nsport where such 

application is not excluded by the Treaty itself. 41 

The Council can limit the effect of its own legal 

acts but not the effect of the Treaty. This reasoning 

accounts for the use by the Council of Regulation 

142/63 42 to exclude air transport from the application of 

Regulation 17 43 on compet i t ion, but not from the Treaty 

proviSIons on competition. 

Applicabllity of the genera1 provisions of the EEC 

Trea ty to air transport, wh i le the T:ea ty provis ions on 

40. Dagtoglou, op. cit., Ch. l fn. 16 at 349-350. 

41. Rome Treaty, op. cit., Intro. fn. 25, Article 61(1) 
for example prov ides tha t the freedom of serv ices in 
the field of air transport is subject to the Counci1's 
discretion under Article 84(2). See infra, Ch. III, 
p. 198-201. 

42. Regul. No. 141 of Nov. 26, 1962, O.J. Eur. Corn., 
English Special Ed. 1959-1962, p. 291. 

43. Regul. No. 17 of Feb. 6, 1962, O.J. Eur. Corn., English 
Special Ed. 1959-1962, p. 87. 
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transport are not applicable, results in a "regulative 

de f ici t " .44 For a reasonable and adequa te applica t ion, 

the general provisions are ta be adapted ta the structural 

characteristics of air transport and to the ùims of the EEC 

Treaty under its articles 2 and 3, in particularly Article 

3 (e), wh ich prov ides for in trod uction of a common trans port 

POllCY. The Council has duties to establish new provisions, 

and to implement the general rules of the Treaty and adapl 

them to the spec i a 1 charac ter i st ics 

port. 45 These powers flow from 

Trea ty, such as Art icle 90 ( 2 ) on 

and articles 54(2) and 55(2) on 

ment. 47 

and needs of air trans-

gene"a l 

public 

freedom 

rules of the 

undertakings,46 

of establlsh-

Al though Art icle 84 (2) esta b li shes the Counc i l as 

the principal institution for creation of a common air 

transport po1icy, it does not infer that the Council must 

draw up 1egis1ation Immedlately. However, the Council can­

not decide that no further provisions for aIr transport are 

t 0 be 1 a id do w n, the r e b y 9 i vin 9 e ft e c t sol e l y t a a p plie a t ion 

of the genera] ru1es. 48 The Councll had Lo trace two 

kinds of ruIes: (1) rules similar ta thosc in the special 

provisions for transport by rai l, road and inland waterwaysi 

44. L. Weber, Die ziviIIuftfahrt im EuropMischen Gernein-
schaftsrecht, N.Y., Springer-VerIag, 1981, p. 373 
( s ummary in eng l ish) . 

45. On the special characteristics of air transport sec 
Dagtoglou, op. cit., Ch. l fn. 16 at 342-348. 

46. See infra Ch. II, p. 183-187. 

47. Id., Ch. III at 193-198. 

48. Weber, op. cit., Intro. fn. 26, at 132-142. 
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and (2) proced ures needed to implement these measures. 49 

Flnally, it should be noted that the Treaty envisa­

ges co-ord inat ion between these measures and measures taken 

for the other modes of transport. 50 

Duc to the appl i ca b il i ty of the general rules of 

the Trea ty to a ir transport certa in tasks and powers were 

transferred from ~1ember States to the community.51 This 

transfer is found in (1) articles 49,54 and 87(2)(c), which 

providc the Community with the power to legislatei (2) 

articles 2, 3(c), 6(1), and 155, which give administrative 

control to the CommunitYi 

which give judicial control 

84(2), which 9iveS the nght 

common ai r transport policy. 

(3) articles 2, 3(c), and 169, 

over to the ECJi and (4) Article 

to the Community to establish a 

vJhile no actlon may be taken by the Member States, 

they cont inuc to exercise their competence. The Member 

S ta tes ha ve, however, sorne oblig a t ions under Art ic le 5 of 

the EEC Treaty: 

r-1embc r Sta tes sha Il ta ke aIl general or 
part i cu la r measu res wh i c h are appropriate 
for ensuring the carrying out of the obli­
gations arising out of this Treaty or 
resul t i n9 f rom the acts of the i ns titu­
tions of the Community. They shall 
f ac i 1 i tate the ach ievement of the Commu­
nity's aims. They shall abstain from any 
measu res li ke ly to jeopa rd ize the a t tain­
ment of the objectives of thi.s Treaty. 

Anothe r important ques t ion to cons ider is what 

legal authority the Council will invoke when it conceives 

49. Stabenow, op. cit., Ch. l fn. 14 at 117-131; 
Dagtoglou, op. cit., Ch. l fn. 16 at 348-351-

50. This results from a comparison between Articles 3(e) 
and 74. 

51. In this respect see vleber, op. cit., Ch. l fn. 14 at 
251. 
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rules concerning the common air transport policy - Article 

84(2) or sorne other article. Threû kinds of articles in the 

EEC Treaty 

field of 

cou Id pro v ide the 

air transport: the 

1ega1 basis of action in the 

articles of Title IV, the 

general powers of action (articles 100 and 235) ann those 

articles which afford a basis for action as regards particu-

lar ma t ters , 

nature. If 

other than those of a spec l fically transport 

Council adopts a measure that applics to aIl 

economic activities, it should be based on one of the 

general rules of the Treaty. However, when a measure is 

limited to the air sector, the matter becomes more compli­

cated. 

rf the Council renders the transport Title appli­

cable ta air transport by a decision under Article 84, it 

will be able ta adopt air transport measu res on the bas i s of 

the artic les of Ti tle IV and, more speci f i ca lly, on the 

basis of Article 75. 52 In the absence of sueh él deci­

sion, measu res may be adopted on the ba sis G f the genera 1 

rules of thE? Treaty. This method of adoption has the dlS­

advantage that i t gives to the r.1ember States the righl ta 

veto, purs uant to the unan im i ty requ iremen t of art i c les 100 

and 235. 

Measures on specifie matters, other than those of a 

specifically transport nature, should be adopted according 

to the appropriate provisions of the Treaty. Consequently, 

measures for the free rnovemen::' of worke rs shou] d he based on 

Art icle 49; measures for the r l 9 ht of es tabl ishmcnt, on 

Article 57; measures for State aid, on articles 92 and 94; 

and rneasures for compet ition, on Article 87. 

52. Article 75 confers ta the Council a wide Legislative 
power. This was the ruling of the Court of -Justice in 
case 97/78 Schuma lla (1979) ECR 2311; see Close, ~ 
ci t., Ch. l f n . 9 a t 2 a 2. 
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b. Action Taken 

For many years after permission had been given by 

the Court for adoption of a common transport pol icy, li ttle 

action was taken by the institutions of the Community. In 

1970, when still no measures had been introduced by the 

Counc il, the Pres ident of the European parliament requested 

that the Transport Committee draw up a report on the 

prob1ems related to European air transport. 53 

In Nay 1971 the rapporteur presented his report, 

asking the Commission and the Council to assume the respon­

sibllities for air transport. Slnce the Council took no 

action once again, the Parliament passed a resolution on 25 

September 1973,54 in which it requested that the Council 

appI1 Article 84(2) without de1ay. 

forthcoming. 

Still no action was 

In October 1975 the Commission submitted to the 

Counc il a commu ni ca tian on an Ac t ion Programme for the 

EuropcJn Aeronautical Sector,55 which included, inter 

a1ia, references to the creation of a European airspace 

man<1ged at Community level. In the Commission's opinion, 

acLion Laken in the field of air transport should be paral­

Id to action ta ken in the aeronautica1 sector. This 

project was abandoned because the Counci1 never accepted 
. t 56 1 • 

The first time the Counci1 rof Ministers made a 

53. Reporl Noë, op. cit., Ch. l fn. 20. 

54. Resol ution on the pri ne ip1e of the 
policy of 25 Sept. 1973, O.J. Eur. 
C 12 7 ,1 2 4 (0 f Oc t. l 8 , 19 7 4 ) • 

common 
Corn. , 

transport 
1974, No. 

55. Oct. 1,1975. Corn. (75) 475 final; ICAO Doc. No. 13, 
15 Dec. 1978, Ref: E.C. 2/20.5-78/201; see also 
Naveau, op. cit., Intro. fn. 2 at 202-206. 

56. Naveau, id. 
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decision on this matter was at its meeting of 28-29 JUnl', 

1977. The Councii of r-1inisters agre0d on a proposaI from 

the Pres idency (then he Id by the Un i ted Ki ngdom) to exam i ne, 

within the framewod. of the Counci1 bodies, certc\Ïn matlers 

related to the aviation scctor. It aiso requcsted that t1w 

Permanent Representatives Committee study what provisions 

the Counci 1 should adopt for air transporl under Art iclc 

84(?). Furthermore, the Council askerl for an opinion on 

what subject it should ask the Commission to study in re1él­

tion to a priority 1isl vE items for examination. S7 

Following the scanty results oblained from these initia­

tiv'es, the Council created a joint States/Community group 

for transport. The [lrst task of this group was lo dctcr­

mine priority objectives. 58 

The Counc il ag reed on June 12, 1978 to the es ta­

b 1 ishment of a work i n9 prog ramme cover i ng the foll owi nc) 

priorlty items: 59 common standards restrictin(J aircraft 

engine emissions; simplification of formalities (facilita-

tion), particularly those relatlng tü air freight; implemen-

tation of technica 1 standards; pro\' is ions regardJng aids; 

provisions regarding competition; mutual recoqnition of 

licences (air crew and ground staff); workinlJ conditIons; 

right of establishment; possible improvemcnls of Inler­

regional serv ices; and search, rescue and recovery opera­

tions and accident inquiries. 

In 1977 the Commission finally publishcd El report 

on Competition policy, in which it indicated that the 

spec i a 1 aspects of air tra n.3port shou Id b<.: taken in lo 

account, but not ln such a way as to jcopardize the direcl 

57. ICAO Doc., op. cit., Ch. l fn. 55 at 139. 

58. A. Tanguy, "1985: A Choice for Europe" ITA Magazine 
No. 22, Feb. 1985, p. 16; liA Common Air Transport 
Po1icy", ITA t1agazine No. 26, June/July 1985, p. 3. 

59. (1986) 21 Europ. Transport L., p. 283. 
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operation of articles 85, 

December 1979 the Council 

86 and 90 of the Trea ty. 60 In 

set up 2 consultation procedures 

on relations between Member States of the EEC and non-Member 

States in the fjeld of air transport, and on action relating 

to su ch matters within international organizations. 61 

Al so in the same year, the Counc il adopted Direct ive 81/51 

on the limitation of noise emissions from subsonie aireraft. 

This directive harmonizes national legislation on the 

mat ter-, and is based on standards fixed by ICAO. 62 

SECTION II: U.S. DEREGULATION AND ITS IMPLICATIONS FOR THE 

EUROPEAN LIBERALISATION OF AIR TRANSPORT 

In the Europe of the EEC and ECAC, - interest in a 

reorlentation of air regulation has reaehed its peak. This 

int.erest is due largely to O.S. deregulation of air trans­

port which has forced the European States to advance more 

rap ld ly towa rd a more cohes ive and 1 iberal i zed air trans­

port. 

European States are not seeking, however, to 

imitate the United States but to find their own solutions in 

the context of the particularities and special characteris­

tics of air transport in Europe. 

60. 4 rATA Regul. Affairs R., No. 2, 1979, p. 141. 

61. Decision 80/50, O.J. Eur. Corn., 1980, L18/24. 

62. Directive 81/51, a.J. Eur. Corn., 1980 L18/26. 
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1. Deregulation of Air Transport in the United States: 

A Threat to Europe 

a. U.S. Deregulation 

A.E. Khan has pointed out that the defects of air 

transport regu1ation include a heavily protectionist charac­

ter, a tight limitation on entry couplcd with a clog<Jcd 

l ine-up 

carrier 

of appl icants 

opera t ion and 

for new entry, and reslrictions 

priee eompctition. 63 Defects 

on 

of 

air transport regu1ation include a tendency for service 

competition (especia11y in the fJeld of schedullng), an 

adjustrnent of eosts upward to price rather than the reverse, 

the limited avai labl1ity of Inw prlce and cosl optlOns tü 

travelers and shippers, and the Inefflclencies and InfleXl­

bi1 ities forced on carriers by the pervaslve proteclionisl 

restrictions to which they are subjecl. 64 

The Uni ted opted for 

transport system in 

States 

order to change 

env ironment. De facto deregulation 

a dereCJulated aIr 

thlS unfavourable 

startcd in 1975 65 

w i th sorne dec i s Ions taken by the CIvil AviatIon Board (CAB) 

on, inter alia, 1ibera1ized charter rulcs, approv<.tl of 

domestic deep-discount fares anrl CXiH~dlted route entry 

proceedings. 66 The Congress adnpted in 1977 the Air 

63. A.E. Kahn, "Deregu1ation of Air Transport: Getting 
From Here to There", Pape r presen~ed a t Nor t hwes te rn 
University, Evanston, Illinois, Nov. 6, 1977, p. 2. 

64 • l b id., pp. 3- 4 • 

65. Council of Europe, Parliamentary Assûmb1y, AS/EC (36) 
3, Strasbourg 21 !1ay 1984 "An Ana lysis of U. S. Den~(Ju­
lation of Air Transport and Its Inferences for d Mor0 
Liberal Air Transport Pol icy in Europe", by Prof. 
P.P.C. Haanappe1, p. Il. 

66. Ibid., pp. 12-13. 
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Caryo Reform Act, which liberalizes air cargo services ;67 

in 1978 it adopted the Airline Deregulation Act. 68 

Deregulation denies that air transport is a tradi­

tional public utility as weIl as its oligopolistic 

nature. 69 It treats the air transport industry as simi­

lar ta any other free enterprise industry, that is, an 

industry which should be governed by the laws of supply and 

demand, and which should be free from governmental economic 

control. 70 

The Airl ine Deregulation Act 71 rested on such a 

degree of confidence in the inherent structural compe~itive­

ness of the domestic U.S. airline industry that it went 

further in deregulating than any other piece of recent 

leglslation. Regulatory barriers to entry were removed 

within three years of its passage; 72 the Act gave airline 

mana<Jemonts comple te f reedom in the structur i ng of thei r 

route nelworks 73 and complete freedom of pricing. 74 

The on 1 y except ion to the de regula tory tone was for ai r 

services involving small communities, where the Act provided 

67. Ibid., p. 13. 

68. Pub. L. No. 95-504, 92 Stat. 1705, codified as amended 
in scattered sections of 49 USC. 

69. HaanappeI, op. cit., Ch. l fn. 65, p. 3. 

70. Id. 

71. Por a complete analysis of the Act see S. 
Re~ulation and Its Reforrn, Cambridge, Mass., 
Unlversity Press, 1981. 

Breyer, 
Harvard 

72. Airline Deregulatjon Act, op. cit., Ch. l fn. 68 s. 
155l(a). 

73. Ibid., para. 1302(a)(4). 

74. l b id., pa ra. 1551 ( a ) ( 2 ) ( B ) • 
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direct subsidies for a ten-year period. 75 

As a result of the Airline Deregulation Act, thf' 

domestic aviation industry in North America now operates in 

an environment of unrestrained competition and low-cosl 

operation. O.S. deregulation has aiso produced the (ollow­

ing developments: a wave of mergers and consolidations; 

domination of hub-and-spoke route systems; a much more 

complicated fare structure; importance of frequent flier 

programs; increased importance of travel agents; dom i n a n t 

role of maj or compu ter reserva t ion sys tems (CRSs); impor­

tance of controlling airport slots; and success of predatory 

pricing. 76 

Because freedom of entry means that onl y the most 

efficient airlines will survive, u.S. carriers sought 

partnerships with other members of the industry.77 In 

1988 seven main airlines carried 95 per cent of aIr traffic, 

new mergers are expected to cut the number o[ carriers lo 

five. 78 In this way, the U.S. oligopolic;tie regulatod 

industry has become an oligopalistic deregulated onu. 79 

spoke 

inta 

One ef fee t of merge rs was the crea t ion of hu band 

operations. An airline or a commuter fecds tratfie 

its major hub and then ta its ultimate destinaLion, 

when the hub i5 not the u1timate desUnation of the 

75. Ibid., para. 1389. 

76. M. Levine, "Airline Competition in Deregulated 
r-1arkets: Theory, F irm Strategy and publ i c Pol icy" , 
(1987) 4 Yale J. on Reg., No. 2, pp. 393-494. 

77. AWST, Nov. 3, 1980, p. 113; for the rest of the rea­
SOi1S leading to mergers see infra Ch. II, p. 133-139. 

78. 

79. 

EUROPE, Fr iday, 
series) p. 10. 

26 February 1988, No. 4731 

Air et Cosmos, NO. ll57, Sept. 26, 1987, p. 54. 

(new 
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traffic. 80 Th i s "hubbing techn ique" has had a cons ider-

able cffect on route patterns. There has been an increase 

of air traffic between hubs and between non-hubs and hubs, 

accompanied by a big decrease in traffic between non­

huhs. 81 As weIl, service in sma11 communities has been 

ta ken over by commuter carriers. 

The idea of free competition mainly was motivated 

and justified by the fact that it wou1d reduce the costs of 

air trave 1 and shlpment of goods. 82 In th is respect, air 

fa res ge nc ra Il y have been 10wered thanks to a mass ive red uc­

tion ln costs,83 with deregulation savings for consumers 

est i mat e (1 a tUS $ 5 b i 11 ion . 84 Ho w ev e r , far es 0 nIe s s 

frequenterl (low density) routes have i ncreased, wh ile the 

quality of servire has diminished, since discounted fares 

have been offered in certain cases without interline faci1i­

tics or with conditions of limitation of time attached to 

t hem. 85 The new lower ta ri f fs are, there fore, applicable 

to different products than the ones prior to deregulation. 

The new products are the result of fewer direct f1ights and 

80. Haanappel, op. cit., Ch. l fn. 65, p. 19. 

81 . lb l d., pp. 20- 22. 

82. A.A. Majid, "Impact of Current U.S. Policy 
national Civil Aviation", (1983/4), 32 ZLW, 
304. 

on Inter­
p. 295 at 

83. AVl. Mag. 929 (1-12-86) p. 28; Richard de Neufville, 
ii Les Leçons de l' Expé r ience Amer i ca ine", ITA Magaz ine 
No. 44 Juillet-Août 1987, p. 4; M.E. Levine, "Dêrl§­
glementation: Bilan de huit ans d'expérience", ITA 
Mag a zinc No. 44, pp. 4, 5. 

84. Europe, op. cit., Ch. l, fn. 78, p. 12. 

85. Id.; Haanappe1, op. cit., Ch. l, fn. 65, pp. 22-24: 
~1 a j l d , op . c i t • , Ch. l f n. 8 2 , P • 3 0 5; J. V i Il i ers , 
"L'Exp~rience Américaine de la Déréglementation", 162 
RF D.Z\, No. 2, p. 195 a t 210- 211. 
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consequently greater elapsed travel time for travel­

lers,86 more seats in aireraft and a reduetion in the 

cost of service on board by 14 per cent. 87 

It has been concluded that it is businessmen, 

travellers who cannat satisfy the time limItation conditions 

attached to lowel' fares and residents of small communities 

who have supported deregulation by paying higher [ares or by 

spending more travel time than they used to. 88 On the 

contrary, Levine considers that residents of small communi­

ties have benefited from deregulation. These travellers can 

fly to a hub and take a connectlng flighl to roaeh their 

final destination non-stop; before dcregulation thcy had to 

make more stop-overs. 89 l t shou ld be kept in m j nd, how­

ever, tha t fares in su ch cases are qu i te expens ive, except 

for fares es tabl ished by new en trant s on sorne short-ha u l 

routes. 90 

The wide variety of fares has increased Lhe impor­

tance of trave1 agen ts and CRSs. wi thout the i r he Ip, the 

average consumer would have to shop around for the best 

86. "Mergers, Take-Overs and Cooperative Arrangements 
Between Airlines Outside Europe", study prepared by 
P.P.C. Haanappel and T. KuiJper; p. 15. 

87. J. Villiers, "Quel enseignement tirer de l'exp~rience 
américaine?", ITA Magazine No. 44, JUlllet-AoOt 1987, 
p. 17 at 20. 

88. F. Lafaye, "La D~r~glementation Am~ricaine: Historique 
et Cons~quences pour l'Europe ", ITA Magaz i ne No. 44, 
1987, p. 15; Haanappe1, op. cit., Ch. l fn. 65, p. 
28. 

89. M. Levine, "Le fonct ionement du march~ des transports 
a~riens aux Etats-Unis après la d~r~glementation: 
bilan de huit ans d'expérience", (1987) R. lnt. de 
Droit Économique, No. 3, p. 425 at 43l. 

90. Haanappe1, op. cit., Ch. l fn. 65, p. 28. 
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available fare. 9l 

The sudden discrepancy between its free-market 

domestic policy and controlled international policy led the 

Un i ted Sta tes to seek a more open marke t for internat iona 1 

aviation. 92 The 

1979 93 gave the 

International Air Transportation Act of 

CAB and, after January l, 1985, its 

successors the power to en force a system of free 

in international air transport 94 in order to 

the conclusIon of liberal bilaterals between 

states and other nations, 

competition 

facilitate 

the Uni ted 

AlI bu t one of the ef f ects of de regula t ion of 

international air transport in the United States are outside 

the scope of this study. The one effect to be considered is 

the invasion of U.S. carriers in Europe and the threat they 

produced. 

b. American Carriers: A Threat for European Ones 

Through the conclusion of new bilateral air 

servicps agreements and the renegotiation of existing ones, 

the UnIted States injected so rnuch liberalism into inter­

naUoniJl civil aviation that the resultant international 

rcgu l a tory reg i me has become unrecogn i zable. 95 Econom i­

ca lly i t became imposs ible for the airl ines of many States 

to carry on their business on affected routes by any rules 

91. Id. 

92. See V. J. Clarke, "New Frontiers in EEC Air Transport 
C om pet i t ion", (1987) 8 Nor t h w est e r n J. 0 fIn t 'l L. and 
Bus., No. 2 , 1987, p. 4 55 a t 460. 

93. International Air Transportation Competition Act, Pub. 
L. No. 96 -192, 94 St a t. 35 1980. 

94. Haanappel, op. cit., Ch. l fn. 65, p. 39. 

95. r-1ajid, op. cit., Ch. l fn. 82, p. 295. 
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differing from those prescribed by market forces. 

The main confl ict in the deregulated environment 

took place on the North Atlantic routes. 96 Foreign 

Carriers permits were granted by the United States to thosc 

airlines which presented the most competItive tarifts. 

Consequently, airlines had ta submit the lowcst possible 

fares,97 thereby forcing European airl ines to follow, oul 

of commercial necessity. Furthermore, the 1Iberal bi lal­

any reduct ion in 

offering highly 

of the VS carriers 1 

erals d id not perm i t 

certain point. 98 By 

capac i t Y bcyond a 

competitive budgcL 

fares, the result i nvas ion of Europe 

has been over-capac i ty. Capac i ty rose by 80 peL 

1985 against a traffic increase of only 14 per 

meanwhile, European carriers were facing (l graduaI 

in their market share on the North Atlanlic. lOa 

cen t in 

cent,99 

decline 

[n 1986 

US carriers could serve from 37 VS gateways ta vlrtually aIl 

European airports. European carriers were only entitlcd to 

fly ta 18 us cities. 10l Moreover, none of thesc carriers 

had, at ]east until 1987, the potential traffic necessary 

for persuading a local US carrier to co-ordinate its 

schedules with them. l02 As weIl, the US carriers were 

96. A vi. Mag 1 op. ci t., Ch. l f n. 83 a t 29. 

97 . Ma j id, op • ci t ., Ch. l f n. 82, p. 30 l . 

98. Id. 

99. 28000 empty seats were crossing the 
day, ITA Magazine No. 36, June-July 
Majid, op. cît., Ch. l fn. 82, p. 301. 

At l anti c every 
1986, p. 20: 

100. Air Francels market share on its N. Atlantic roules 
fell from 45% in summer 1984 ta 33% of the total 
market in summer 1985. Swissair's share dropped by 7% 
and Lufthansals by 6%, ITA Magazine, id. 

101. Id • 

102. Lafaye, op. cit. , Ch. l fn. 88 at 13-14. 
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broadening their attack on Europe by combining their fifth 

freedom rights with their transatlantic services. ID3 

Another important factor is the si ze and strength 

of the US mega-carriers created after deregulation. Never 

before did European carriers have to compete with such 

st rang and we 11-f i nar.ced compe t itors • 104 Europeans can-

not neglect the existence of the "megas". Due to their 

quaI i ty aS low pr i ce suppl iers, they wi Il be f ix ing the 

fares in every contestable market. Europeans had to adapt 

to the realities of deregulation. Otherwise, they would 

not have bee n ab1 e to con t inue to prov ide serv i ces on the 

Norlh Atlantic, one of their preferred markets. IDS 

Concurrent ta US deregulation, Sir Freddie Laker, 

a f ter a sucee ss fu 1 lawsu i t aga i nst the Government of the 

United Kin<Jdom,106 obtained an unconditional licence for 

a scheduled " s l-'ytrain" between London and New York at an 

exlremcly low fare. The established scheduled airlines on 

the London-New York route put pressure on "tATA to change the 

air fare structure sa that they could campe te with Laker. 

An TATA resolution of 1978 reorganized IATA membership so 

103. INTERAVIA 8/1986, p. 86; ITA Magazine, op. cit., Ch. I 
fn. 99 dt 20. 

104. United Airline's domestic traffic is five times bigger 
t.han the tota l intra-EEC traf fic of the four biggest 
european companies, VillIers, op. cit., Ch. I fn. 87, 
p. 26; The advert issement of Continental Airlines in 
Paris reads as follows: "nous ferons tout pour vous 
conqu~rir", ibid., p. 26. 

105. Neufuille, op. cit., Ch. l fn. 83, p. 7,9. 

106. Laker Airways Ltd. v. Department of Trade, 1977, Q.8. 
643; P.P.C. Haanappel, Pricing and Capacity Determina­
~ion in International Air Transport: A Legal Analysis, 
Deventer, Kluwer Law and Taxation Publishers, 1984, p. 
58. 
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that it became possible for a member not to be bound by the 

IATA fa re-f ix i ng mechan i sm .107 At the samc t ime, the 

Un i ted States s tarted ta negot i a te wi th the European coun­

tr ies 1 such as Be 19 ium or The Nethe r lands, in arder to 

conclude liberal bilaterals and counterbalance the very 

protect ionis t agreement w i th Br i ta in. 

dereguJation was exported to Europe. I08 
ln this way, U.S. 

As a resul t European States had to surrendcr sorne 

of their traditional individual prerogatives for the good of 

the whole. They had to come together and jointly identify 

how the imbalance of individual bilaterals with the United 

States could be readjusted. Especial1y after the formation 

of the U.S. "megas" , European airlines r-ealized that they 

had to move toward a un i ty of the ir own. In the la te seven­

ties nearly aIl European carrlers rejeeted the> idcLI of a 

Europea n pol i cy for ai r transport. Wh Ile, ca rrie rS based in 

the vJest Pacifie countrles stretchinC] From Jdpan throuCJh 

South East As ia to Aus t ra lia responderl ta the consumer' s 

call for high quality, low-cost operatlons,109 Europe's 

schedu led av i a tion sector was charac te r i zed by hi gh cos l of 

operations, subsidies, restraints on competition and protec-

tlonism. As a result Europe laiJged behind ln compctitive-

ness. In the eighties, however, after the European conc;um-

er's reaction led to ealis for opcrating practlces similar 

ta the ones adopted in the Uni ted States [or the Nor-th 

Atlantic and intr-a-European routes, Europeans not only star-­

t'Jd to accept the idea of a European air transport policy, 

107. Dagtoglou, op. cit., Ch. l fn. 16, p. 338. 

108. Id. 

109. C. Tha i ne, "The Iday Ahead fram Memo II: The Need for 
More Competition a Better Deal for Europe", (lC}85) 10 
Air L., No. 3 , p. 90 a t 91. 
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but they were actively asking for such a policy.110 

Europeans a1ways kept in mind that deregu1ation 

represented fewer economic and social risks for the Uni ted 

s ta tes tha n for Eu rope, 9 i ven the d imens ion of the US 

market, the higher persona1 income in the United States 

tha n in Europe, and the grea te r opportun i t ies for new 

employme n tin the US marke t in case of ai r carr ier bank­

ruptcy. Europeans had, therefore, to try to find solutions 

adapted to the spcc i a 1 character i s tics of both European ai r 

lrélnsport and the European socio-economic situation in 

general. 

2. Tmpl i ca t ions of US Deregu lat ion for Europe 

The dIvision of Europe into many sovereign States 

has been a major source of problems from the very beginning 

of the development of aviation, III since a multitude of 

States corresponds to a multitude of forma1ities, procedures 

and permits, when operatlng in separate and distinct 

economic, legal and monetary systems. 112 Unlike the 

United States, Europe has many sovereign authorities to 

consid('r when contemp1ating "èecontrol". While the United 

S ta tl'S Iws one aviation agency, one reg is try , one transport 

departmcn t and one air traffic control sys tem, in Europe 

there are seve ra 1 of each enti ty. 113 The mul t i sovere ign 

na tu re of Europe a1so means that the, law of international 

]10. ITA Magazine No. 36, p. 21; this is the reason for the 
creation of a Joint operation on the route Bruxelles­
London-At lanta of Br i t ish Caledon ian and Sabena, ITA 
Magazine No. 43, p. 29. 

Ill. \veber, op. cit., Intro. fn. 26, pp. 22-23. 

112. Id. 

113. U. Nordio, "Europe and Globalization", ITA Magazine 
No. 49, Hay-June 1988, pp. 21-23, at 23. 
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aviation applies. Consequently, a particular aviation 

system can be set up in a particular countn, without pre­

venting others from adopting a dlfferent syslem. 114 

It was therefore thought neeessary ln set up ECAC 

as a forum 

operatively 

ning of the 

where 

by a11 

these problems cou Id 

European Stdtes. 1l5 
be tac,," led co-

seventies, the Counc 11 of 

Since the begin­

Europe 116 and ECAC 

have shawn the i r des i re, in a broad European sca le, to avo i d 

waste of European tax dollars and tü makc alr tr"ansporl 

accessible ta larger parts of the popu1Llt ion in 

Europe .11 7 The European Commun i t ies , on a na rrowe r sea 1 e 

than ECAC, but with more soverelgn effect, have dcmonr,trêlLed 

their inLerest in a better developed air lransport system, 

wh i ch wou ld be bet ter adapted to the consumer 1 s nued s . Th i s 

interest became more apparent aEter the dcregulillion mnve­

ment in the United States, as discusscd prevlously. 

It was obvious that US-style derégu1ation would 

simply not work 

between the US 

in Europe, given 

and European 

the cxü;lin(J differences 

aviatIon environmcnls. 118 

Moreover, it became apparent that there cou]d be no "bi<] 

bang" approach to "decontrol" under the rCdlities of Lhe 

114. ITA Magazine No. 4, Oct. 19, 1984, p. 3. 

115. See Stage, "The 
LL.M. Thesis, 
1960. 

European Civil Aviation Conference", 
IASL, McGill University, Montreal, 

116. For integration attempts in the Counci] of Europe sc>ü 
Weber, op. cit., Intro. fn. 26, pp. 38-53; Navf..!<1U, ~ 
cit., Intro. fn. 2, pp. 186-195. 

117. Weber, ~. cit., Intro. fn. 26, p. 24. 

118. The Belgian fl1Inister of CommunicatIons, Herman de 
Croo, had said: "il n'y aura pas en EU[(Jpe de d~r6-

glementaion sauvage à l'amérIcaIne", AIr et Cosmos, 4 
avril 1987, no. 1137, p. 24. 
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European air transport system. 1l9 Libera1ization in 

Europe had ta be adj usted 

held by the 

to the specif lC European 

European ParI iament. 

si tua-

tian, a VIGW In its 

opinIon of September 10, 1985, the parliament favoured lia 

very cautlous liberalization of the condit:ions governing the 

orrJani zation and operation of air transport in order to 

avoid Ulf~ negatlve effects of deregulation such as those 

which ohtained in the U.S.A.,,120 

f1a ny Eu ropean na t ions perce ive the pr0V is ion of ai r 

serVIces 

prisc 121 
to be: essentlally a publlc-utility type of enter­

which must be available to aIl on a non-

discriminatory basis. The right to operate commercial air 

serv i ces ac ross front i e rs in Europe, on the other hand, is 

negotiated between governments bilaterally,122 since most 

Europedn airlines are either State-owned or-subsidized. 

The ban on new enLrants and priee competition is a 

eharacteristic of this sysLem and ereates excess costs which 

are passed on to passongers in the form of higher fares. 

Governmonts araue t~at the hlgher fares and various restric-

tians imposed are part 

internal eross-subsidy 

of the pr ice 

necessary for 

to be 

serving 

paid for the 

unprof i table 

] 19. G.H. Lipman, "Whieh Type of Deregu1ation for Europe Il , 

ITA Magazine, No. 27, Sept. 1985, pp. 3-5, at 3. 

120. O.J. Eur. Corn., No. C762/38 (Oct. 14,1985). 

]21. P.s. Dempsey, Law and Foreign poliey in International 
AviatIon, N.Y., Transnational Publishers, Inc., Dobbs 
Ferry, 1987, p. 94. 

122. There are sorne 325 separa te bilaterals between 26 
European eountr i es wh 1 ch rea l...tla te aU the questions 
re1ated to routes, capacicy, fares, Commission on 
f,uropcan aIr transport: Cloudy horizons with silver 
linings, Address by P.O. Sutherland, Association des 
Compag n i ("3 Aéri e nnes de 1 a Communauté Européenne, 
Amsterdam, 27 ~\arch 1987. 
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routes and providing a high level of safety.123 This 

system is a unique anti-competitive system of commercial 

acti vi ty, wh ich preven ts free trade in serv i ces across 

European frontiers, and is, therefore, an anathem.l to Lhe 

economic principles upon which the Treaty of Rome is 

based. 124 

Fares charged in Europe in 1984 wcre, on average, 

2.6 t imes h igher than those cha rged on comparabl e fl ig h ts in 

the Un i ted States. 125 An ICAO su rvey found tha t, wh i le 

US internaI air fares were 46 per cent of the wor1d average, 

European fares were 112 per cenl. 126 Another sLudy by 

the UK Civil Aviation Authodty (CAA) in 1983 concluclPs Lhat 

domestic fares ir' the United States wcre 35 per cent 10wer 

than intra-European fares, not 50 per cent as was sometimes 

cJajmed. 127 However, any comparlson bctwccn US and 

Europnan air fares is risky due ta the widc dlversity of 

US fares after the deregu1ation. Neverthe1es'5, difference'3 

do ex i st be t ween US and European fa res. These differcncec; 

becorne even greater if the 1ow8r c;landar-d of Ilvln~J in 

Europe is taken into account. Consequently, Europüëln fares 

are much h igher than the US ones, in compar l son ln the 

average incorne. The current high 1eve1 of Eurupean air 

fares is a handicap to the movemcnt of travcllers. Liheral-

123. Dempsey, op. cit., Ch. l fn. 121, p. 94; however-, 
Europea,n passengers put confort aneJ cabin services 
first ln their preferences before safety and sche­
dules, INTERAVIA, Nov. 1987, p. 1179. 

124. Sutherland, op. CIL, Ch. 1 fn. 122, p. 2. 

125. Ibid., p. 3. far an exlensive comparlson betwcf.:n 
European and U.S. fares see, P. McGowéln and C. 
Trengove, Europea1 Aviation: A Common Market?, London, 
The Institute for Fiscal Studies, 1986 at 19-79. 

126. Id. 

127. ITA Magazine No. 4, 19 October 1984, p. 4. 
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ization would benefit consumers and increase the airlines' 

eff iciency .128 

A reason for the higher European air fares is the 

higher operating costs of air companies in Europe. European 

costs are two times higher than US costs. Consider the 

foll owing factors: (1) The average dis tance in the Uni ted 

States is 29 per cent longer than in Europe. 129 For 

short-haul traffic, take-off and landing fees are higher, 

consumpLion of fuel is greater, wear of tires is more rig id 

other words, and uso of aircrafl and crew is 10w. 130 In 

average cosLs are lower in the United States. (2) Fuel 

prices art.~ about 50 per cent higher in Europe. 13l (3) 

Social charCJcs and employee fees 132 are higher in Europe, 

Whllc airport charges paid by European carriers flying in 

Europe élr8 15 t i mes h ig hcr than charges paid by US carriers 

al US cllrf]Orts. 133 (4) Use of smaller aircraft in Europe 

128. AWST, June 30, 1980, p. 29. 

129. Navedu, op. cit., Intro. En. 2, p. 109; the average 
stage lentJlh is 1370km in the U.S. while it is 776 km. 
in Europe, U. Schu 1 te-Stra thaus , "The Real i t ies of 
the Europeéln Airline Environment", ITA Magazine, No. 
36 , .1 u n c - .J u l y l 9 8 6, pp. 19 - 2 2, a t 2 0 • 

130 • AircrafL utlllzatlon ln the U.S. 
compa red to European ut i li za t lon, 
op. cIL, Ch. l fn. 99. 

i s inc reased by 24 % 
ITA Magazine No. 36, 

131. Navedu, op. cil., Intro. fn. 2, p. 109. 

132. Fees constltute 1.5% of the total costs of V.S. 
carriers, 11% of the ccc:;ts of European carriers, ITA 
~1agazlne, op. cit._, Ch., l fn. 99 at 20~ A solution 
c'oulë1 5e a reduction ln labour costs. This could 
raise, howcvcr, serious questions of labour principles 
and l aw, wh i ch in ma ny Europea n countr i es cou Id have 
pol i t ica l as we Il as economlC consequences, Lipman, 
o~. ciL, Ch. 1 fn. llq, p. 4; see also Haanappel, ~ 
~, Ch. 1 fn. 65, pp. 62-63. 

133. See Air et Cosmos, No. 1139, 18 avril 1987, p. 38. 
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makes the cost-per-seat hlgher. 134 (5) European carrIers 

are bound to a high fuel consump t ion because, in respec t l n<J 

the vari ous res tr icted mil i t ary zones in European aIr spa ce, 

they must fly greater dlstances. (6) Carriers ln Europt' 

face very high costs for the use of the Europe.:ln Al r Tt"df f le 

Con trol s.9rvices. 135 (7) An internatIonal operation i5 

more costly than a domest1c one and, as already pC)1nted out, 

fl ights between European countries are 

fl ights. 

international 

Another significant feature of European air trans­

por t is the importance of cha rte r tra f E 1 c. Cha rte rs n:-pre­

sen t 57 pe r ce n t 0 f the t 0 t a lin t ra - E E C in ter n a tiC) n a 1 

traffic, as expressed in passenger/km. 136 Charter 

trdffic is important because most r:uropean travellerc; .:lre 

1eisure trave11ers interested ln low fares. l37 The 

nature of the trafflc changes, however, accordln(j tn the 

season. 

Air transport in Europe faces consl<ierable competi­

t ion from ra 11 138 and road tra nspor t espec i aIl y for- short 

distances. 

of rail ways 

h ig her than 

There 1S an expanded and very wéll-run network 

in Europe. l39 The speed 11mlt on h1ghways 1S 

in the United statec;;140 ln sorne countrles, 

such 

fact 

134. 

135. 

136. 

137. 

138. 

139. 

as Gennany and Ita1y, there 1'3 no specd llmIt. The 

that a larger part of European fllyhts arc short-hau1 

Air et Cosmos, No. 1189, 7 mai 1988, p. 36. 

AWST, Oct. 20, 1980, p. 55. 

Naveau, op. cit., Intro. fn. 2, p. 141. 

Ibid., p. 142. 

Air et Cosmos, No. 1132,28 Feb. 1987, p. 8. 

Both France and Germany consider that the necds of 
their respect1ve ra11road system have te) be ta ken Into 
consideratIon when 1iberallzin l,J the aIr transpl)rt 
system, lTA Magazine, No. 36, June-July 1~e6, pp. 
19-22 at 19. 

140. Alr et Cosmos, No. 1189,7 mai 198e, p. 36. 
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fI ights makes speed, the most important advantage of air 

t ravel, not so important, part icula r ly when the inev i table 

delays at airports are taken into account. 141 

G i ven the spec i a l character ist ics of the European 

air transport system, the great majority of European 

decision makers did not believe that US-style deregu1ation 

could be applied directly in Europe. Even though they were 

unable to agree for a long time on the methods that should 

be used for liheralization or even on 

Europe,142 there was genera1 agreement 

of free-wheel ing operating pattern was 

term posslbllity for Europe, due to 

infra-structure constraints. 143 

the definition of 

tha t the US type 

not a like1y short 

state controls and 

A major reason for US domestic deregulation of air 

transport wa s the CAB approva l of vol unta ry in ter-ca rrier 

capacity reduction agreements in the early sevent ies, 

a1though, it was not authorized to do so, at least domesti­

ca lly. 144 In Eu rope a sys tem of governmenta 1 prede ter­

mination of capaclty was adopted. This system was coupled 

w i th pool i nÇJ ag reemen ts for shan ng revenues de r i ved from 

tl-)e joint operation of an air route by two or more air­

lincs. 145 The effect was the elimination of both 

capacily competItIon between airlines and service quality 

competitIon, especially since pooling agreements were 

141. Trains at-e very fast in Europe, ex. TGV. A new con-
nection has becn planed between London and Paris on 
TGV 1 as we Il as, Pa r i s-Brusse l s-Co10g ne-Arns terdam i see 
"The Future of High Speed Rail Lines in Western 
Eu r ope", l TA t-1 a gaz l ne , No. 2 5 , May l 9 8 5 a t 12 -14 • 

142. INTERAVIA 7/1986, p. 725. 

143. Lipman, op. cit., Ch. l fn. 119, p. 4. 

144. Haanappel, op. dt., Ch. l fn. 65, p. 57. 

145. On1y revenues are s hared and not costs, ib id., p. 57. 
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combined in most cases with governmentally approved tariff 

agreements .146 

The central purpose of 

port po1icy, therefore, had 

future European air trans­

to be creation of a more 

competitive industry, since the level of competition within 

Europe was inadequa te. The ob J ect ive was not to deregu l a te 

air transport, but to modify the regu1atory structure in 

ways which would a110w greater airline compet ition. 147 

This method of modification is the normal consequence of 

Europeans cOIîc:idering air transport as a publlc utility. 

The ques tian tha::' a ri ses 1S how campet i tIan can be inc reas­

ed. This increase could be achieved by the <lp[111callon of 

anti-trust legislation in order to ensure that carriers du 

not restrict competition through Inter-carrier ûC)reements. 

In the absence of such leg l S 1 a t ion, governml'n ts COlJ1 li 

enforce a system of Eree or increasGd competition, as wa~; 

the case in the us International Air Transportation CompeLi­

t ion Ac t . 148 

The present fragmentatIon of air transport policy 

in Europe is a source of concern to many. Changé is now 

taking place mainly within the EEC. The wider community, as 

represented by CCAC, has shown silJns of Increélsed [lex Ibi­

lit y Hl regulatory matters, but has further to go than thc~ 

EEC. European authonties were thus faced wlth a colossal 

146. Ibid., p. 58. 

147. Stephen Wheatcroft, European air transport in thfJ 
nineties, Lecture given at Royal Aeronautical SOclety 

Air Transport Group, Dec. 9, 1987; ThIS is Lh(; 
reason why the term used lS Libera1izatlon anrl nol 
Deregu1ation. For a definJtion of lhe Lerm Lib(;ral î­
zation 3'''e B. Wood, "Europe's Liberallzation of A)r 
Services: An Update", (1988) 16 Int'}. Bus. Lawy., No. 
6, p • 26 9; H. A . Wa s sen ber 9 hl" New A ~-3 [J e c t s 0 f Nat Ion a 1 
Aviation policies and the future of International Air 
Transport Regulation", (1988) 13 Air L., Ne.... 1, p. 18 
at 20 

148. Haanappel, op. cit., Ch. l fn. 65, p. 55. 
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task of unification and reorganization. 

SECTION III - A MORE LIBERAL APPROACH 

Negotiations among European Community Member States 

lasted several years before aIl pOlitical, social, histori­

cal, dlp10matic and economic issues were reso1ved. oespite 

th is 1engthy process, there was no immediate common agree­

me n t among the ~lcmbe r Sta tes and the Commun i ty ins t i tu t ions 

on the scope of 1iberalization. The Unlted Kingdom, the 

Nctherlands and the Commlssion, on the one hand, favoured 

far-reaching llberallzation. On the other hand, the 

Pa r Il amen l, ECOSOC, and the major i ty of Hembe r S ta tes 

favoured a mor\! moderate approach. 149 ECAC's point of 

v lew was that regulatory change in Europe should occur on a 

common basis. 150 This approach 1s impractical, however, 

becauso ECAC cannot go as far as the EEC, since provisions 

o [ the Rome Trea ty , comb ined wi th the ob ject l ve of the 

European Community's ~lember States to set up an internaI 

ma rke t by 1992, ca n enabl e the EEC to set up a more cons is­

lenl [roC' market pol icy in air transport. 

1 • CommIssion' s Efforts Before 1986 

The main achievements before 1986 were the adoption 

of two memoranda by the Commission and of a directive 

regu1ating regiona1 air traffic by the Council, resulting 

[rom the Commission's proposaIs. 

149. ITA Magazine No. 35, May 1986, p. 29. 

150. Id. 
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a. Memorandum No. 1 

After determining its priority objectives, the 

Council assigned the Commission with the task of initiating 

negotiations with the Member States, with a Vlew to propos­

ing, for the Council's approval, a Community regulation on 

each of the priority objectives. 151 In the followlng 

years, a formaI Community policy on air transport evolved. 

The first document published by the Commission was its first 

memorandum. 152 

On July 4, 1979, the Commission laid out in Memo­

rand U'TI No. lits recommended requ i remen ts for the deveIop­

ment of air transport sery ices by the European Communit ies 

suggesting sorne cautious ways of Intograting the airllnes of 

Member States into the legal system of the Communlty. Th(' 

CommiSSlon's objectIve was to irnprovc the market structure 

of air transport, thereby pursu 1ng the (JOd l s of the EEC 

Treaty.153 ~1emorandum No. l favoured ù <]ri:ldual cvolu­

t ionary process towa rd a le ss reg u l ated env l ronmon t • 154 

The underlYlng themo of Memorandum No. was thal 

the lügi-lly regulated air transport sector ln Europe had 

lagged behind developments elsewhere, notably in the Uni ted 

151. Tanguy, op. cit., Ch. l, fn. 58 at 16. 

152. Memorand um by the Comm iss ion on the contri bu t ions of 
the European Commun i t ies ta the deve Iopmen t of air 
transport services. Doc. 8139/79. 

153. P.D. Dagtog10u, "CIvil Aviation in the EEC", (1981) 1 
Oxford J. of Legal Studies, p. 413. 

154. 9 IATA Regulatory Affairs Review, No. 2, October 1984, 
p. 149. 
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States and on the North Atlantic .155 The Memorandum 

recomme nded w ider appl ica t ion of cheap fares, deve lopmen t of 

new scheduled services, adoption of measures to increase the 

possibility of market 

transport compet l t Ion 

were coupled w1th 

entry and establishment of EEC air 

ru les. 156 These sugges ted mea sures 

proposaIs covering employment 157 

policies and safety rules. 

Memorandum No. l was not based on a goat' knowledge 

of air transport issues. As weIl, by that time no Member 

State wilntcd Its deilllngs with its own airlines to become 

subject to Communlty rules. As a result the Commission's 

proposaIs wcr~ cut out completely.158 However, on the 

basis of this memorandum, the Council requested that the 

CommIssion dcvelop proposaIs for inter-regional air services 

and aIr [ares, ln accordance with its priority objec-

155. Tegclberg Aber"son, op. c.iL, Intro. fn. l, at p. 284; 
Navcau, op. cIL, Intro. fn. 5, p. 515. 

156. Sec Gadell 0ltra, "The Interconexion Between European 
DeveIoprnpnts and the Regulatory System of Internation­
al Alr Transport", in Rush1ng into a New Area; The 
1986 Devclopments ln European Community Air Transport 
Policy, semInar on AviatIon Law, Rotterdam 9, October 
1986, AprOVISlon Consùltancy Publishing, p. 36; 
Da!Jlo<Jh'lLI, op. Clt., Ch. 1 fn. 153 at 413; Haanappel, 
op. CIt., Ch. l, fn. 106, p. 59, 60; Naveau, ~ 
ciL, Intro. fn. 5, p. 515. 

157. Accord l nrJ lü the ECOSOC the Commiss ion had not taken 
su f f 1 Cl enl account of the soc i a l in te res ts of workers. 
An attempt should have been made to situate air trans­
port 1 n the con te x t of gene ra l transport pol i cy in 
order to balance the needs and contributions of the 
various sectors, ECOSOC Brussels 3 July 1980, Opinion 
on the cont ribullons of the European Community into 
the deve10pment of air transport serv ices, Dossier 
TRAIS 5 Ai r Transport POIl cy Doc. No. 4. 

158. Stanbrool-., op. cit., Ch. l fn. 30, p. 52. 
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tives. 159 

b. Regional European Air Traffic 

air 

services 

In developing proposaIs 

and air fares 160 the 

ror inter-regional 

Commission submitted on 

December l, 1980 a proposaI to the Counci l which would 

facilitate the introduction of scheduled inter-regional air 

traffic measures. 161 On July 25, 1983 the Coundl 1ssuect 

the Directive concerning the authorization of schedulcd 

inter-regional ai.r services for the transport of passengers, 

mail and cargo between ~1ember States. 162 Although the 

Directive 

posals,163 

was 

It 

a di luted version of the Commission's pro-

was an important development. Governmcnts 

liberal attitude in their bilaleral were forced to take a 

relations when judging license applIcations from one 

159. Air Transport: A Commun i ty Approach, Bu Il. Eur. Com. 
Sup. 5/79 at 7. 

160. Clarke, 012' ci t. Ch. l fn. 92, at 460. 

161. Comm. (80) 624 final; see a1so Dag toglou, 012· ci t. , 
Ch. l fn. 16, p. 354. 

162. Coune i l Directive 83/416/Ef,C ( came into force in 
October 1 , 1984 ) O.,J • Eur. Corn. , No. L237 August 8, 
1983, p. 19; For a complete é.lna]ysls see A. Tanguay, 
"The EEC DIrective on Inter-Reglona] Air ServIces", 
ITA Magazine, No. 11, December 1983, p. 2-7 at 2 ; 
F. Sorensen, "Inter-reglonal aIr services ln the F:EC: 
A Further Assessment" , ITA Magaz I ne, No. 1 3 , Fel> . 
1984, pp. 3-7. 

163. The fInal text has been modified considerably comparcd 
with the initial proposal submitted by the CommIssion 
and finally accept8d by the Member States as the man:; 
amendments enabled them to retain most of thelr powers 
and gave the Commission only a sceondâry role, sec 
Tanguay, ibid. at 2. 
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another's airlines, which fall within a specifie market­

leve1. 164 As weIl, even though liberalization was 

res t ri cted to a pa rt of the European ai r traff ic system, i t 

could not fail to have lts impact on the deve10pment of the 

entire air transport system in Europe. 165 

The Directive's impact should not be overestimated, 

however. Governments are obliged to approve applIcations if 

they compl y w i th the cond i t ions descr i bed in the Direct ive. 

Moreover, the scope of the Dl rect ive is 1 imi ted to air 

services withln the Community between regional airports 

c1assifierl in category 2 or 3, over distances greater than 

400 km, with aircraft not exceeding a capacity of 70 passen­

gers and a maximum take-off weight of 30,000 kg. Neverthe­

less, the Directive allowed the opening of 20 new inter­

reyional routes within the Community,166 with the major 

carriers performing regional servlces. 167 

The CommIssIon reallzed th,~t regional air transport 

cou 1 d he l p a chi ev eth e deI i ca te ba 1 a ne e wh i chi ses sen t i a 1 

to integration 

roafl irmation 

reg ions. 168 

bctween European n~glonal dlverslty and the 

of a new solidaril:y between its var:i.ous 

Consequently, i c started to consider a 

164. Tegclberg Aberson, op. cit., Jntro. fn. 1 at 284. 

165. Simone Veil, President that moment at the European 
Pa r liament, saw in th i s Di rect ive the pref igurat ion of 
a comman European airspace, see Naveau, op. cit., 
Intro. fn. 5 at 515; Naveau, op. cit., Intro. fn. 2 at 
235; Dagtoglou, op. cit., Ch. l fn. 16 at 354. 

166. Guillauml', op. cit. Ch. fn. 30 at 70. 

167. Av Ü1ag 
Av iMag 
37. 

Q57 
962 

(1-3-.:38), p. 4]; AviMag 959 (1-4-8) p. 54; 
(15-5-88) p. 23; AWST April 4, 1986, p. 

168. R. Fernandez, "Re'Jional Aviation ~1arkets Within the 
F,EC", ITA Magazine, No. 36, June-July 1986, p. 16. 
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modification of the Directive in order to further encourage 

the creation of nt~w inter-regional services. 169 The 

Comm iss ion observed tha t there was a need to connec t reg ion­

al airports to principal urban centers of the Community. It 

proposed, therefore, on September Il, 1986 to en1arge the 

scope of the Directive to include services having cat0~Jory 

1 airports as their destination or departure point. 170 

The Comm ission a1so proposed to wi thdraw the stage-leng th 

limit l71 in order to encourage direcl flights and, 

consequen t ly, meE' t the consumers' needs. 172 As wc ll, the 

Commiss ion proposed to clppl y the Direc t ive to f if t h freedom 

rights. 173 

Within the Counell, there was general agreement. in 

1986 to accept the withdrawal of the minimal stage-length 

1imit, and a possibility of agreeing to the dpp1ication of 

the Directive to fifth f.-::-eedom rights, subJcct to furthcr 

safeguards. 174 Dlsagreement arose, howcvcr, betwccn the 

Member States as to the i'1clusion of category 1 airports. 

169. proposition de Directiv~ du Conseil portant modit Ica­
tion de ,la Du-ective 83/416/CEE concernanl l'autorisa­
tion de services a~riE'ns r~guliers interrégionaux pour 
le transport des pass3gers, d'articles postaux et dp 
fret entre Etats MemJres, (1987) 162 RFDA, No. 2, 
pp. 184-190 at 184 (hE't"einafter Proposit~dL' DIrec­
tive concernant les services a~riens lr.terr6gionaux). 

170. Id. 

171. Id. 

172. M. Sute r, "Wha t Further for Reg iona l Ai r Transport", 
JTA Magazine, No. 36 June-July 1986, p. 23. 

173. Propos i t ion de Di rect i \le concernant les serv ices 
a~riens interr~gionaux, op. cit • .' Ch. l En. 169. 

174. G. L. Close, Recent Europf~an Community Deve10pments in 
Air Transport, p. 60. 
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possible compromise solutions were to include this category, 

but with a further limitation of 50 seats, or to include 

on1y certain category l airports. 175 

The Di rect i ve was amended in 1986, but only to 

include in its classification of airports the airports of 

Portugal, a new Member of the EEC. 176 

c. Memorandum No. 2 

1 n response to a calI by the ParI iament to create a 

revised work programme for 1984-1985,177 the Commission 

issued in 1984 Memorandum No. 2. 178 This document 

accepts the ParI iament' s point of view that the Community 

should take appropriate steps to improve the intra-European 

air transport system. The bargain offered by the Commission 

was exempt 10n from the compe t i t ion ru1es (based on Art icle 

85(3) of the 8r;;C Treaty) for Member States' airlines, if the 

Counc 11 implemen ted the en tire packag e 179 of measures 

-------------
175. Id. 

176. Dir. 86/216 EEC a.J. Eur. Corn., No. L. 152/47, June 6, 
1986: Assession of the Kingdom of Spain and the 
Portugese Republ ic to the EC, O. J. Eur. Corn., L302, 
Nov. l 5, 198 5, p. 639. 

177. 

178. 

Dempsey, op. ci t. , 

"Progress Towards 
Transport t-'J1icy", 

Ch. l fn. 121, p. 101. 

the Deve10pment of a Communi ty Air 
Doc. Corn. ( 84) 72 fi na 1 • 

179. The Commiss iol' asserted that al! of the proposaIs in 
the MemOran0Jm were interdependent and had 1 therefore 1 

to be ado'jted and implemented as a package, ibid. at 
III. 
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proposed by the Commiss '::"on. 180 

Three ma in fac tors contr i bu ted to the formula t ion 

of the Commission's proposaIs: while US dcregulation had 

reached its limits, it had, nevertheless, illtroduced a 

liberai approachi European partner:3 had beco'llE' closer after 

17 years of co-operation and had becomc able to evaluate 

better the special characteristics of aVIation; and Euro­

peans feared financiai losses if they did not respond to the 

US initiative. Moreover, European eompanies started to 

exerc ise pressure in order tO be a b le to make the i r choices 

with greater freedom, without los ing the ultimate recourse 

to government protection .181 

Memorand1lm No. 2 discussed lhe impacl of deregula­

tion in the Uni ted Sta tes and cone Ilded tha t a Commun I t Y air 

transport system was "not necessar il Y su i table for appl iCn­

tion to third countries".182 As weIl, an cvolutlOnary 

approach ..vas preferred to the revo) utionary po llCy adoplcd 

by the United States .. l83 Memorandum Nu. 2 also recorJ­

ni zed tne need to render the aH t ranspo rl sy s lem sil] nif i­

cantly flexible so as to contain within ltsc] f sufficient 

pressure to ensure that airlines increased thelr produc­

tivity and provided their service at the lowesl possible 

180. Stanbrook, op. cit., Ch. l fn. 30, p. 55; Tegelberq 
Aberson, op. cit., Intro. fn l, p. 285. 

181. M.G. Folliot, "Les Voies et moyens de l'êvo1ution 
r13g1ementaire du transport aêrien en Europe", (1986) 
4 0 .R F DA, p. 24 a t 25. 

182. Memo 2, op. cit., Ch. l fn. 178 at 1. 

183. Ibid. at 26. P.S. Dempsey, f'Aerial 
Europe: The Liberalization of EEC 
( 1988) 5 3 JALe, No. 3, p. 615 a t 66 l • 

009 fl1gh ts over 
Air Transport", 
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cost.1 84 The Memorandum called for greater freedom in 

entry, pooling agree­

and competition. 18S 
the follow i ng areas: capaci ty, market 

monts, casts, state aid, pricing 

Three meJsures were proposed by the Commission in order to 

élchieve a more flexible air transport system: 186 (l) 

establishment of community rules on certain points affecting 

tlw conte nt and method of appl ica t ion of the bil a teral s 

which ~lembcr States conclude; (2) action to amend the 

machinery for the settlement of air tariffs; and (3) action 

to limit the effect of commercial and tariff agreements 

belwccn airlines. 

As far as capacity was concerned, the Commü,sion 

proposed that Member States should not seek to regulate 

célpac i ty ln such a way that any one party was guaranteed a 

traff lC share of more than 25 per cent but if that principle 

were tu be appl ied on a country-pau basis, a safety net 

shou 1 d be 

tion. l87 
establlshed 

The market 

to avoid abuse of a dominant posi-

entry propo~,als were the most 

bl' Ilmiting its proposaIs on free 

and consumer serv ices, the Commis-

disappoint l nC) ones since, 

cntry lo small alrcraft 

sion had not recognized that market entry was a principal 

faclor in creatin<j competition. 

On pouling agreements, the Commission's view was 

that they should be permiss ible, not obligatory. Since 

184 . Memo 44, op. cit., Ch. l fn. 
cit., Ch. T fn. 121, p. 101; 
rn:-9 2 a t 46 1 . 

178 at 27; Dempsey, ~ 
Clarke, _o~p_. ___ c_i_t_., Ch. l 

185. ClarkE,~,; Memo 46, ibid. at 29. 

186. Naveau, op. cit., Intro. fn. 5 at 515; Dempsey, ~ 
cit., Ch. l tn. 121 at 101i Dempsey, op. cit., Ch. l 
~183 at 663-666; Thaine, op. cit., Ch. l fn. 109 at 
30. 

187. Thaine, ibid. at 93; Folliot, op. cit., fn. 181 at 
32- 34. 
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bene f i ts. 

56 

only 

Even 

pooling agreements 

be allowed if the y 

then, they shou1d have limits on the 

airlines. 188 
degree of revenue 

transfer allowed between While it consider-

ed tha t sorne deg ree of puul i c ai d may be necessa ry for 

socially required routes in remote regions, the Commission 

concluded that air transport had to be considered a commer­

cial business instead of a branch of pubi ic servie!:>, and 

proposed withdrawal of aIl aid schemes WhlCh offseL airline 

operating 10sses. 189 

Under the tariff proposélls, prlcin<] Wél~:; ta be 

subject to double appro\'al, provided that 70ncs of flexibi­

lit y were establlshed with a minimum percenta1c range. 

These proposaIs offered a method for overcomin'J lhe veto 

power 

fares 

which could 

proposed by 

OC e xerc 1 sed by 

the airllne of 

a governml'nl over 

another Slatl'.190 

air 

By 

su 9 9 est i n 9 mu l t i lat e raI cr lt e rIa il n ct p r u c e dur cd ru ll~ s ln l h e 

field of capacity and fares and upholdin(J Lhe /)i:\f"ilC prin­

ciples ot bilateral agreemc:nts, the Commis c5ion show<.1d that 

it was possIble to malntain the cxislinCJ syslem, Whll!] al 

the same time introduce multilaterally elements of flexi­

bilit.l.191 

Rea ct ions to t-1emora nd um No. 2 we rlj va ri cd. r I\TA 

and AEA, whl1e agreeing on the necessity of reform, publlSh­

ed their own proposaIs which differed considerably from 

188. Thaine, ibid. at 93,94; Haanappel, op. cit., Ch. 1 fn. 
65 at 60. 

189. Thaine, ibid. at 95. 

190. European Civil 
declaration '3nd 
Board of the ICC, 
3, at 102. 

Aviation 
response 

Dec. 3, 

Memorandum 2. A policy 
adopted by the Execut j Vé 

l 9 8 4, (19 8 5) l 0 Air L., No. 

191. Schulte-Strathaus, op. cit., Ch. l fn. 129 at 22. 
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Memorandum No. 2. 192 By contrast, charter airlines and 

consumer groups voiced strong support for the Commission' s 

proposaIs. Trade unions and airports opposed the Memor~ndum 

because they fe1t their economic well-being threat­

eneè,193 

The above-mentioned proposaIs demonstrate the 

Commisslon's basic aim, which was to app1y the competition 

rules to air transport in the Community. The "Nouvelles 

Prontières" decision emerged as the most definitive state­

ment of thesc ohJectives in 1986. 

2. The ContrIbutIon of the European Court of Justice 

Si nce no common transport pol icy was crea ted, i t 

was up to the European Court of Justice (ECJ) to crea te the 

policy or, at least, to oblige other Community institutions 

tl) adopt a common transport policy. 

a. Lord Bethe 11 v. Commiss i on of the European 

Communities 

In SeptC''1lbe r 1981, Lord 

Europl'an ParI lament , reg istered 

Commission,194 comp1alning that 

Bethe Il, a membe r of the 

an action against the 

the C omm i s s ion ha d fa i le d 

to act on his ear11er complaint dealing with concertation in 

air tariffs. He maintalned that 

192. 

193 • 

194 • 

L'ven If air tariffs were ratlfied by the 
Government c; conce rned, the concerta t ion 
amon!] a i rI i nes at IATA tar i ff conferences 
and elsewhere t.o agree tariffs for sub­
missions lS mamfestly intended to limit 
if not ('llmlnate, competItion within the 

~\vST , No\" • 4, 1985 at 29. 

Dempsey, op . ci t. Ch. l , fn. 183 at 667. 

9 IATA Regul. Affalrs R. , No. 2, Oct. 1981, p. 155. 
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CornT~gsion's obligations under Article 
89. 
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This action was discussed br the Court on June 10, 

1982]96 on procedural grounds only.197 Although this 

action was directly relevant lo the important question of 

the appl icabil i ty of the compet i t ion ru les of the Rome 

Treaty to air transport, the ECJ dld not consider tilt.,. matter 

to be very important and asked i te; second Chambcr to dea l 

with it. 198 The Court had considered that the aclion W<lS 

lnaàrnissible because the applicant was 

195. Id. 

••• nol ln the preCIse legal positIon of 
the action addressee of a decislOn WhlCh 
may be dec la red vo ld u nder the second 
paragraph of Article 173 or in that of the 
potentla1 addressec of a le(Jal meilsure 
which the CommIssion h<ls a duly lo adopt 
wlth regard to hlm, as le:; posltion ueder 
the third paragraph of Article 175."lY 

196. Case 246/81 Lord Bethell v. Cornrnisslon, 1982 2 ECH 
2277-2291; see H. Rassmussen, "Why ie; Article 173 
Interpreted Agaulst Private P1alntlffs", (1980) 5 
Europ. L.R., pp. 112-127; C. Harding, "The Privale 
Interest in Challenging Community Acllon", (1980) 5 
Europ. L.R., pp. 354-361; Lord Bethell v. Commlssion, 
(1982) 7 AASL, pp. 599-600. 

197. 11 lATA Regul. Affairs R., ~o. 4, Nov. 1982, p. 346. 

198. Cour de Justlce, 10 Juin 1982, AffaIre 246/81, com­
ments by Ren(§ Jolu2t, C.:lhlerS de Drolt Europ~en, 1982 
No. l, pp. 552-565 .:::C 552. 

199. Ground 16; see HardIng, op. cit., Ch. l fn. 196. 
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European parliament v. Council of the European 

Commun i t 1 es 

In Mareh 1982 the Parliament stressed again in a 

Reso 1 ut ion the neod ta se t a common transport pol i cy. 200 

It aiso made a demand on the Council of Mlnlsters to resolve 

on the many Commission proposals. 201 since no satisfae­

tory a:1swe r was 9 l ven by the Counc Il and no common tra nsport 

pol icy had heen adopted 1 the ParI iament lodged a complaj nt 

in 3anuary 1983 ag.:linst the Counel!, on the basls of Article 

175 ( 1) of the Rome Treaty. The Parliament argued that 

establlshment of a common transport poliey was a regulrement 

flowing dlrecLly (rom the Treaty.202 It is remarkable 

that this was the first time in the history of the EEC where 

an action for [ailure ta act had been declared admissible in 

the ECJ. 203 

l n lt s j u d 9 men t 0 f r1 a y 2 2 , l 98 5 2 0 4 the Cou r t 

slirJhlly diversified its decision from that in the case 

200. Storm van's Gravesande, op. cit., Intro. fn. 19 at 
141. 

201. Id. 

202. Dempsey, op. cit. Ch. 1 fn. 183 at 651. 

203. rd. 

204. Case 13/83 European Parliament v. Council, op. cit., 
Ch. 1 fn. 7; for a compJete analysis of the judgment 
see: Bombardella, "Analvsls of the Judgment of the 
Court of ,Justice of 22 ~lay 1985 - Common Transport 
Poli8y - Council's oblIgations June 14, 1985"; B. 
Maury, "La Polltlque commune des transports, un 
nouveau Janus JuridIque?", (1986) CahIers de Droit 
Européen, no. 1, pp. 62-91; P. Fenne1, "The Transport 
Polie}' Case", (1985) 10 Europ. L.R., No.!, pp. 264-
276; J.P. Jacqué, "Parlement Européen c. ConseIl des 
CommunûutË's Luropéennes", (1985) R. TrImestrielle de 
DroIt Européen, pp. 757-766; R.D. Kerndge, "European 
Court of Justice: ParI lament v. Counci1 83/85", (1986) 
27 Harvard Int'} L.J., no. l, pp. 243-249. 
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of Commission v. France 20S and held: "The absence of a 

common policy which the Treaty requires to bc broWJht inlo 

being does not in Itself necessarily constitut0 a failure to 

act sufficlently speclfic ln nature to form the subject of 

an act ion under .l\rt ie le 175." 206 Rut th t' Cou r l cl Iso 

observed that objective dlfficultles WhlCh stand ln the WiJy 

of necessary progress toward a common transport pOllcy wen .. 

irrelevant for the purposes of the presenl aclion. 207 

According to the Court' s declaratory juc'!<]menl, the 

Council had falled to meet the oblIgatIons laId down in 

Article 175 of thp Treaty that i"3 ln estalJllsh nJll's for the 

freedom to provlde services in the sphcrL' of intt~rnationtll 

t ra n s po r t, and t 0 f i x con dIt Ion sun ri e r wh i eh nu n - r e ~:;i den t 

carriers could operate transport serv lees 

State bl' not taking measures neees3ary 

before the expIration of the tr-ansltlonal 

Wl th 1 n ët Mcmhl! r 

lo lhat purposc 

perlod. 20H Th0 

Court held lhat thlS fallure was in [acl a breach of the 

Treaty.209 In the Advocatè General' S OpinlOrl, the 

Council had vlolated the Treaty by fa111n9 lu reùch cl deci­

sion on the proposaIs that dealt with inland transport, but 

not with respect to the proposaIs conccrnJnrj air and Rea 

transport. 210 ThIS does nat meùn, hawever, that the 

A d V 0 c a te Ge n e raI con s ide r e d th a l the Cou n c 11 ha d no 0 b l i (J i)-

205. GuiJlaume, op. cit., Ch. l fn. 30 at 65-78. 

206. Case 13/83, op. ciL, Ch. 1, fn. 7, Ground 53. 

207. Ibid., GrouncJ 48. 

208. Doc. 31, 1969. 

209. Dempsey, op. ciL, Ch. l fn. 183 at 652; van's 
Gravesande, op. ciL, Intro. fn. 19 at 141. 

210. 18 Bull. Clrc. Comm. 
op. ciL, Ch. I, fn. 
Lenz in Cas8 13/83, 
( 4. 1 ) • 

(No. 1) 2.4.6. (1985); KerriorJc, 
204 at 245; conclUSIon of A.G. 

op. ci t., Ch. l f n • 7 a t 155 J 

1 
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t Ion to act wi th respect to ai rand sea transport. These 

two modes of transport "have considerable econor'1ic signIfi­

canee and are closely connected wlth the other sectors of 

the Common Market.,,211 Nevertheless. adoptIon of appro­

prIate rules for a common aIr transport pOllCy is subJect to 

a lonyer tlme 1lmit, since establlshment of these rules is 

1eft entlrely to the Councll. 212 

c. The "Nouvelles Frontlères" Judgment 

Ina cr lm Ina] proceed l ng brouyh t ln the Fre nch 

"TrltJUnal de Pollce", several alrllnes and travel agencles 

wc'n.' charyerl vJlth violallng certaln provlslons of the French 

CIV1l AVIéltion Code, WhlCh provlded that aIl proposed air 

fé'lres be subml tterl and approved by the French ~llnIster for 

CIV1l AVlatIon. 213 (The defendants were offerlng 

llné'lppnlVed Fares that undercut the offlclally approved 

(lllC <;. ) 'l'hl' French "Trihunal de Pol ice", in accordance wIth 

I\t-t lcl(' 177 of the ROPle Treaty, requested the ECJ to glve a 

P t- L' 1 l fll Ina r y ru lIn U 0 n the con for mit Y 0 f the Fr e n c h C l V 11 

I\vIatllln CoeiL' with ArtIcle 85(1) of the rules of competItIon 

(lt the Treaty of Rome. The French Court reJected the argu­

tnL'nt that Artlcle 85, under Artlcle 84(2), was not appll­

cahle tn the sphet-e ot transport. Thls re]ection lS note­

wurthy, conslderln<j that the only obJect of ArtIcle 84 (2) 

was tl) enable the Council to organlze a common transport 

2 l 1. Con cl us ion 0 f the A • G • Le n z in Cas e 1 3/ 8 3 , 1 b Id. a t 
1535 (l.2.3). 

212. IbId. at 1538 (1.2.7.2). 

213. French C1Vl1 Aviation Code, ArtIcles: L330-3, R330-9, 
R330-15; These prOVIsions recur in more or less the 
SarlE' fOt-m ln the 1eglslatlons of other Member States, 
5l'e P.J. Kuyper, "Joined Cases 209 to 213/84 Min. 
PublIC v. Lucas As]es et al.", (1986) 23 CMLR, 
661-f)81. 
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pol i cy. 214 The French Court determined that "those 

provisions which calI for a concerted praclice between 

airlines, undoubtedly have as their effect the prevention, 

restriction or distortion of competitlon within th\:. ... Common 

~1arket."215 Three questions were in fact dlslilled from 

the French Courtls request by the ECJ: 216 Are competi­

tion rules appl icable lo alr transport? What are the con­

sequences of the non-existence of an implemC'ntin~l regulation 

of Articles 85-86? Are né'tional air fare dpproval systems 

compatible with Communlty Law, if the air fares ta bc 

approved are the resu l t of an agreement, of a decis ion by an 

assoc ia t l on of compa nies, or of a conce rted pracl i Ce con­

trary to Article 85? 

The EC J answered these ques t ions in i ts Nouve Il es 

Frontières judgment of April 30, 1986. 2]7 All parties 

were satlsfied with the judgment. Sincc the Court restric-

ted itself to jurisdictional issues and 1eft aIl the sub­

stantive issues untouched, the ruling contained aspecls, 

214. LA. van BaJ.:elen, "EC.J Decislon, 30 April 1986", 
(1986) 21 Europ. Transport L., pp. 498-507 at 500. 

215. See Opinion of Advocate General, (1986) 3 CMRL 
177-209. 

216. Tegelberg Aberson, op. cit., Intra. fn. l at 288. 

217. Joined cases 209 tü 213/84, (1986) 3 CMLR 173. The 
case is also kn0wn as the Asjes case. 
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which could be regarded as positive by both sides. 218 

On the applicability of the competition rules ta 

air transport,219 the Court referred to its ruling o~ 

April 4, 1974, noting that Article 74 prescribes that the 

objectives of the Treaty, including the creation of a non­

restricted and undlslorted competitive environment, must be 

pursued hy the withln the framework of the 

common tran sport 

Member States 

po llCy. 220 Only 

movemenl of ser-vlces are exempt 

prov lsions on the free 

due to Article 61. 221 

Accordln0 to the Court, no other provIsion of the Treaty is 

subject lo the adoptIon of a common transpor-t policy, as far 

as i ts app licah 11 i ty to the transport sector is concern­

ed. 222 In any case where the Treaty intended to exclude 

certain activities from the application of the competition 

ru]es, it dl<j so by speciflc provisions, such as Article 

218. J.F. Bellis, "Nouvelles Frontières and EEC Competition 
Law ln the Air Transport Sector: A Restatement of 
Classical .JurisdlctionaJ Ru1es", (1986) Swiss Review 
of Int'l Comp. L., No. 27, pp. 51-56 at 51; E. 
Hcnrolle, "Le Transpor-t élérien et le Tr-aité CEE: Défi 
cl Pcrc;pecLlvc'C;", J()urnée d'Études - 5 Dec. 1986-
1,("3 Con~,0qlll'nl'cc; ch: l'Arrêt N. FrontIères", (1986) 21 
Europ. Transporl L., 537. 

219. SeC' Kuypt·r, op. cH. fn. 213 at 667-669; D. de la 
Rochère, "Arrêt du 30 AvrIl 1986, MIn. Pub. c/AsJes, 
Gray, MaIllot et al.", (1986) 22 R. Trimestrielle du 
Droit Européen, p. 511 at 526-527j A. BurnSIde, 
ilChcapl>r- Ai r Fares in Europe. The ECJ New Frontier", 
(1986) 83 The L. Society's Gazette, No. 26, p. 2166 
at 2166-2167. 

220. JOlned Cases 209 to 213/84, op. cit., Ch. l fn. 
Grounds 35-36. 

221. lbid., Ground 37. 

222. ~bid., Ground 39. 

2l7, 
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42. 223 

After these general considerations the Court r0fer­

red to air transport in particular and stated that Article 

84(2) "serves merely to exclude, so long as the Council ha!; 

not decided otherwise, se.) and aIr transport from the rules 

of Title IV Part Two of the Treaty relating to the common 

transport pOlicy.,,224 The Court concluded that "air 

transport remains, on the same bas is as the otlwr modes of 

transport 

incl'Jding 

subject ta the 

the co~petition 

general rules of the Treaty 

rules. ,,225 ThIS rul in<] over-

turned the argument used to avoid adoption of prücedurdl 

ru les on competition submitted by the Commlsslon to the 

Council. 226 

there 

Concerning implementat ion 

was a disagreement between 

of articles 85 and 86, 

the partics,227 due tü 

the lac\... of ImplementinC] regulations in accordance with 

Article 87 of the Treaty. Article 87 en<lblc'"; the Caunc 11 

to lay down all the appropriate regulations or dirpct ives in 

arder to ensure the app l ica t ion of art i c les 85 and 86. Il 

is under article 87 thal the Couneil adopted RC9ulation 

17/62. 228 This regulation was deelared lnapplicable tü 

223. Ibid., Ground 40; Art. 42 coneerns the production anrl 
trade of agrieultural products. 

224. Ibid., Ground 44. 

225. Ibid., Ground 45. 

226. L. Defalque, "La position des Parties, les Conclusiow; 
de l'Avocat Général et l'AncJlyse de l'ArrGt Nouvelles 
FrontIères", (1986) 21 Europ. Transport L., p. 524. 

227. Joined eases 209 to 213/84, op. CIt., CIJ. l fn. 217, 
Grounds 46 to 49. 

228. Reg u 1. No. 17, op. ci t., Ch. l f n. 43. 
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the transport sector 

]41 was replaced by 

1968,230 which concerns 

by Regulation 141. 229 

Regulation 1017/68 

the appl ica.'Ji1 i ty of 

65 

Regulation 

of Ju1y 19, 

the competi-

t ion ru] es to transport by rail, road and in1and water­

ways.231 

The Court ruled that unti1 imp1ementing regu1ations 

wcre adopted, articles 88 and 89 continued to app1y.232 

Undcr Article 88, authorities in l'1ember: States are obliged 

to app1y articles 85 and 86. 233 V7here there is an 

infringement, the Commission may propose "appropriate 

measures" to brIng it to an end, pursuant to Article 89. In 

case of non-compl iance, the Commiss ion can issue a "reasoned 

decision" anll authorlze '-lamber States to take measures to 

rcmody the si tuat ion. 234 The Commiss ion had, therefore, 

neither genuine investigatory powers nor the power to impos~ 

pend l ti es. Art i c le 169 pro\' ided i ts on ly procedura l power 

ag.:linst a l'lember State if It failed ta fulfill its obliga­

tions under the Treaty. 

The meaning of "authoritles in Member States" was 

di f f e red by the Counc i 1 in accordance wi th the BRT v. SABAM 

cas8. 235 The term means: 

"the Cidministrative authorities entrusted, 
in mos t ~lembe r Sta tes, wi th the tas k of 

229. Regul. No. 141, op. cit., Ch. l fn. 42. 

230. Regulation 1017/68 of July 19, 1968 O.J. Eur. Corn., 
Engl1sh Special Edition 1968(1), p. 302. 

211. See Oagtoglou, op. cit., Ch. l fn. 16 at 353-354. 

232. Joined Cases 209 to 213/84, op. cit., Ch. l fn. 217, 
Ground 52. 

233. Ibid., Ground 54. 

234. Ibid., Ground 58. 

235. Case 127/73 1974 ECR 51. 



applying domestic legislation on competi­
tion subject to the review of legality 
carried out by the competent courts, or 
else the courts to which, in other Member 
States that task has been especially 
entrusted.,,236 

6(; 

Th i s term "does not i nc1 ude the crim i na l cou rts whose task 

1s to punish breach of the law".237 

The most important point in the case is the provi-

5iona1 validity accorderl bl' the Court to concerted tarift 

practices between al rI ines, where there is an absence of 

irr.plementing regulations and when_' no decision is taken by 

either "natlonal authoritles" or the Commission undcr 

articles 88 and 89. 238 To support its arqumenl, the 

Court referred to the princlple of 1ega1 cerLai nty 239 and 

to the theory inaugurated ln Rosch v. Van Rijn. 240 ln 

the Bosch case the Court had used Lhe theory of prov 1 S iona 1 

val id i t yin 0 rd e r t 0 en 5 ure l ha t the r c be no co n t rad le l ion 

between the judgment of a national courl and an eventual 

decision of exemption. Fo110wlng this JudgmenL, the Courl 

236. Joined Cases 209 to 213/84, op. cit., Ch. l fn. 217, 
Ground 55. 

237. Ibid., Ground 56; see J. Amphoux, "Les règles de la 
concurrence", (1987) Cahiers de Droit Europ~en, No. 
1-2, p. 191 at 185; Bel11s, op. cit., Ch. 1 Fn. 218 
at 53-55; Tegelberg Aberson, op. cit .. , lntro. En. l 
pp. 289-290; Kuyper, ~Clt., Ch. T rn. 213 dt 670-
672. 

238 • Jo i ne d Cas e s 209 t 0 21 3/84, op • ci t., Ch. l f n • 2 1 7 , 
Grounds 63, 65. 

239. See K. 
Rules" , 
224. 

Walsh, 
( 1986 ) 

"Air Transport and the EEC Competition 
14 Int'l Bus. Lawy., No. 2, p. 223 at 

240. Joined Cases 209 to 213/84, op. cit., Ch. l fn. 217, 
Grounds 61,64; Case 13/61 (1962) ECR 45. 

, 
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had tried to restrict the scope of this theory. In Haecht 

II judgment, 241 this theory was restricted to old agree­

mGnts (for example, agreements that existed before the 

adopt ion of Regul a t ion No. 17). In the Perfume case 242 

the Court excluded from the scope of the theory old agree­

ments for wh ich a "comfort let ter" had been issued. It is 

submitted, therefore, that the Courtls decision in Nouvelles 

Frontières lS outdated. The only argument that could 

support the rul ing is that, in the absence of implementing 

rcgulations, the content of the competition rules was 

undeEined, thereby risking the uniformity of application of 

the competition rules in the different Member States. 243 

Furthermore, the Court contradlcted its previous 

decisions ln deciding that articles 85 and 86 have no direct 

effect. 244 In any case, the direct effect of these 

.:lrticies results from their very wording, particularly in 

Article 85(2) which declares that "any agreements or deci­

Slons prohibited pursuant to this Article shall be automati­

cally voirl".245 Subsequent to Nouvelles Frontières the 

full direct effect of articles 85 and 86 and, in particular, 

241. Case 48/72 SA Brasserie de Haecht v. vJilkin Janssen 
(1973),1 ECR, p. 77. 

242. JOlned cases 253/78 and l to 3/79. Procureur de la 
R~publigue and Others v. Bruno Giry and Guerlain SA 
and Others, (1980) 2 ECR, 2327. 

243. Burns.lde, op. cit., Ch. l fn. 219 at 56. 

244. Case 10/71, PublIC Prosecutor of Luxembourg v. Muller, 
[1971-73 TransEer BinderJ Comm. Mkt. Rep. CCH/8140 
(1971); Case 14/68, Walt Wilhelm v. Federal Cartel 
Office [1967-1970 Transfer Binder] Comm. Mkt. Rep. 
CCH/SOS (1969)i also see: ~'J.C. Schlieder, "European 
Competition policy", (1981-82) 50 Antitrust 1. J., p. 
647 at 650. 

245. SeC' Dogtoglou, op. cit., Ch. l fn. 30. 
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of the nullity under Article 85(2) were conditioned on the 

enactment of a Regulation by the Council. 

Concerning the obligation of the ~1ember States 

under articles 5, 3 (1) and 85 of the Treaty, the Court, 

without responding to the arguments of the parties, conclud-

ed that it is contrary to the obligations of the H\::""ber 

States ta approve and reinforce tarifEs when :l decision has 

been ta ken by the competent national authorities under 

Article 88, or by the Commission under- Article 89, ruling 

that those tarifEs resulted frml a concerted prdclice. 246 

It is important to note that it is not governmental approvaJ 

of tariffs which may be illegal, but approval of tanfts 

which have resulted from a tariff co-ordination procedure 

between airlines. 247 

The Nouvelles Frontières decision will result in a 

diversity of decisions by the "natIonal authorities" during 

the per iod betwee n the dec i sion of the Cou rt dnd the adop­

tion of the implementing regulations, since there is no 

mechanism in European Community law capable of unifyin~J 

those deeisions, and sinee the judgntent does not assirJn any 

positive duties to the Member States, but limite; ltself lo 

the description of what is eontrary to thcir ob] 19atlons. 

Another effect of Nouvelles Frontiêres eoncerns the 

definition of ê.greements WhlCh are subJect lo the procedure 

of art ieles 88 and 89. Ag reemen t e; win ch hcJve no d trect 

relation to the provision of pur~ly transporl services, such 

as cargo services, 

articles 88 and 89. 

are regulated by Rcgulatlon 

This conclus ion was r!:;ached 

17 

by 

Commission in 1985 when it wanted to force OlympIe AIrwayr, 

246. 

247. 

Joined Case::> 
Ground 76. 

209 to 213, op. ci t. , Ch. .. 
1. f n • 217, 

P.P.C. 
State 
1986, 

Haanappel, Colloquium Nouvelles Frontiêres, 
University of Leyden, The Netherlands, 26 .June 
( 1986) 11 Air.!:...:..., p. 181 a t 181. 
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l0 provide information on its cargo services. 248 

The r8 are many ques lions wh i ch rema i ned unsol ved by 

lhe EC.J in Nouvelles FrontIères. The Court completely 

i () norr.::d both the cons ide ra t ions of the Advocate-General on 

th<:: va] uiity of the agreements concluded between Member 

States and third countries before entry into force of the 

Tr<::atj of Rome, and lhe questIon of competition and public 

enterprises. 249 

~vh il e many uncerta i nt ies rem a in, by proc la iming 

lhal the competitIon rules of the Treaty are applicable to 

c1ir lran~port, the decision opened the way for adoption of a 

common air transport policy.250 In June 1986, the 

EunJpc<Jn Council asslgnèd to the Council of Ministers the 

las" of adopting, without any delay, the appropriate 

ml.'d"iureS to regulatc tariffs, capacity and market access. 

Aooplion of the imple'11cnting regulations of artIcles 85 and 

86 became ab.'301utely necessary because their absence pre­

clucl(~d lhe possiblllty of successful legal actions on price­

fixinq. Prouf of this necessity can be found in the 

SL'ptc'mbcr ] 1, 1986 decislon of the Queen's Bench Dlvision of 

thL' RriUsh Hi!Jh Court concerning an action of Lord Bethell 

aqc1inst British Alrways, aimed at strIkIng down cartel 

pracllccs among airllnes. 251 The BrItlsh High Court 

n.'lied on the Nouvelles Frontières decislon and the inter­

pretation that tIlts effecl was suspended unlil applied in 

aCèonjance Wl th procedure set out by Articles 88 and 

248. Dec. - Jan. 23, 1985, O.J. Eur. Corn., L46/51 of Feb. 
] 5, 1985. 

See infra Ch. Il, p. 183-187, Ch. III, p. 218-223. 

250. Tanguy, "Vlewpolnt to LIberallzation and politics in 
the Er=C", ITA ~lagazine_, No. 37 Sept. 1986, p. 5. 

25t. 51 Antitrust and Trade Reg. Rep. 475, Oct. 2, 1986. 
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89".252 

3. Factors Fa vouri ng Libe rali za t ion 

As well as the elements discussed previously, two 

additional factors conslderably advanced the liberalization 

process. These factors are certain liberal bilalerdl air 

transport ag reement s conc 1 uded by sorne European na t ions, and 

adoption of the Si ng le Eu ropean Act. 

a • L i be ra l B i lat e raI s 

It was argued ln the introduction thclt 

have been the preferred instrument of nations 

protect their own interests and the interests 

bi laterals 

seek l ng Lo 

of thei r 

airlines tram the effects of unrestrained competition. 

Recently, however, bilaterals betwecn sorne of Europe's mort;! 

liberal governments have tried Lo encourage competition in 

certaIn markets. 

State soverejgnty, being the biggcst obstacle to 

free competition, it Wé.:S very difficult for the Commission 

to accelerate the pace of liberalization and create il com­

petitive enVlrcmmcnt in the European market, which consists 

of several indppendent nations. For thlS leason liberal 

bilalerals were concluded by sorne' european nations. 

The maln features of liberal bilaleral agreements 

are: 253 (1) Capacity provislons are flexlble. They pro-

vide for unlimited multiple designation of aIr carriers, 

while the designated carriers of both contractlnÇJ States 

determine capaclty, frequency of El ights and types of air-

252. ~i Clarke, op. cIL, Ch. l fn. 92 at 474. 

253. See Haanappel, 0e. cit. Ch. l fn. 106 dt ] 39-]57; 
Haanappel, op. Clt., Ch. l fn. 65 at 43-45; f1i1jid, op. 
ciL, Ch. l fn. 82. 
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craft to he useo; (2) They forbid the fixing of tariffs in a 

r;élrt~l-like manner, and encouraye low tariffs; (3) They 

conta1n provisIons on faIr c0TT1mercla1 opportunltles by 

pr()vuiinu that comrwrclal restrictions can only be justified 

on technlcal, safety, operatlonal and environmental groundsi 

(4) They contain no lImItatIons on the cardage of scheduled 

SlX th freccjom trafflc i and (5) They try to preserve ônd 

(·nhanc!j the treedom to run charter serVIces. 

The first Ilberdi bllateral was conc1uded ln March 

lY7H tJctwt:cn the linited States and the [\jetherlands. 254 

Heasons for thlS arjreement Included the US 1nterest in 

exporllnrJ dereCjulatlon and the speculatIon of profit by the 

Netherlanrls, WhlCh was confIdent in Its f1ay carrIer 1 s 

posltuln ln the trarlsatlantlc market. 255 ThIS ayreement 

wac; fol1owcd hy the US-BelljlUT'l Agreement 256 and the 

IIS-FHC; l\C]reernent,257 C1ven the proximlty of Bel';pum and 

1 hl' FRC; tu the Netherlands, these two countries bel ieved 

l/lat tht)lr market shares ln the North Atlantic would be 

li 1 tn 1 n 1 s twd w 1 th ou t liheral bd a teral s wi th 

L't t 25 R 
Il fI (" s . 

2') 4 • Protocnl relatinC] to the US-Nether1ands 
Agr'eernent of 1957, 29 UST 3089, TIAS 
lntn fut'ce Harch 31, 1~78). 

the Uni ted 

Air Transport 
8999 (entered 

L')'). lIaanappel, op. cit., Intro. fn. 21 at 85. 

25h. Prutocol between the Government of the USA and the 
(;overnment of BelgiuITl Relatlng to Air Transport, 3U 
LIST 617, TIAS 92U7 (entered Into force in December 
lSl78). 

2",7. Protocol Relatlnrj to the USA-FRG Air Transport Agree­
ment of 1955, 30 LIST 7323, TIAS 95~1 (entered into 
force Nov. l, 1978). 

2SH. 'l'hl S 15 characterized by Prof. Haanappe1 as the If snow-
baIl effectif, see Haanappel, op. cit., Intro. fn. 21 
at 86. 
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These fi rst li beral agreements prllvlded t.1lt.:' bdS i s 

for the conclUSIon of others to WhlCh tlH..' lIniteli States was 

not a partner. In 1984 the United Kinutinm and the Nf'ther-

lands led the movement towarcl the instItution of ~ll-eLltl'l­

freedoms, after having anticlpated that the conclUSIon tlÏ 

liberal aIr transport agreements would prOVIlle the nl'ct..'ssary 

foundation for unrestricted entry/access, eapaclly and t<1rl~ 

determlnat Ions. 251j 

Thelr Agreement of July 2U, 1Ytl4,2bU went tar-

beyond any EEC proposals,261 permlttlnCj any Dut.cil or­

Britl.sh alrllne tn operate scheliuleu serVIces on dny r{)ule 

between the two cuun t r les, l nel ud l nrJ fUU tes al reùcty se rved 

by other aldines, and ta serve mOle than one pOInt ln 

either country. Free capaclty-mountlnlJ and a rlouble dlS-

reg im'= for f ares are also part of the approvai 

ment. 262 In concludln(j thlS Agreement buth countnes 

endeavoured to convince other Cjovernmc'nts of the uspt ul nes~ 

of a more liberal regiJ11e. 2n3 

Due li, the "snowball effect" the UK-Nuthe rI ands 

Agreement was followed by the conclUSion ot othcr Ilber.:.l] 

bilaterais between the United Kingoom, on the one hand, and 

Belgl.um, Luxemboury, France, the Federal ReputJl1C ot Cprlllclny 

and Switzerland, on the 0ther.-. 

25L). Dempsey, op. Clt., Ch. 1 tn. 121 at lln. 

260. UK-Netherlands Agreed HeconJ of 1J1scusslons, Uùpt. (Jt 
Tra n sport, London. 

261. A\vST, Nov. 12, 1~B4 at 71. 

262. 

263. 

Tegelbertj Aberson, op. elt., Intro. tn. at ~H6. 
For an anal ysis of the Ayreement see ILA. WassenberlJIi, 
"Regulatory keform - A Challenge to InterrJovernrnental 
Ci vil A v i a t ion Con fer en ces", ( l L) ~ 6 ) 11 A i r L., p. j 1 • 

Tegelberg Aberson, ibld. at 2H6. 

, 
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In the UK-Luxembourg Agreement of March 1985 264 

f arc:s may tx: rej8cted only by the agreement of both govern­

mC'nl(;, although the country of origin may unilaterally 

rejcct a fare which it considers predatory or excessive in 

n~J at l on tG costs. 265 The Agreement further l iber-al izes 

rrJUlf: accc:ss and capac l ty contr-01. 266 Thi s agr-eement 

wC'nl eVf.:n furthcr, (Jiving carriers between the two countries 

an alrnosl unllmlted opportunlty to offer- addltional capacity 

and discount fares. 267 Any cer-tlfled airline may fly to 

any prJlnl in cither country and ther-eafter either to a 

Sl!Conrl (Joint within the countr-y or onto a thlr-d coun­

trv. 268 Schl'dulcs élnd capaclty are not contr-olled; 

farr's are controlleci by the country of orlgln. 269 

Thu UK-France ,Z\grecrnent, concluded in September-

1985,270 is lhe most restrIctive agr-eement concluded by 

tilt' [ln i tcd KI ngdom 27J bccause the French government is 

c;trun(J1y oppOS<..'c1 lo liberalizatlon. This agr-eement contains 

(l capacity-shanng formula of 45-55 per- -:ent app1yIng to 

264. 

265. 

UK-Luxernhour-<] Agreed Recor-d of Discussions, Dept. of 
Transpor-t, London. 

S. ~'i1heatcroft and G. Lipman, Air Transport in 
pet i t l ve Eu ropean Market, London, The Econom i st 
ligl'nce Unit, 1986, p. 66; Dempsey, op. cIL, 
fn. 183 at 213. 

a Com­
In tel­
Ch. l 

266. This is the type of agreement the UK wou1d like to see 
l n s t i tut e d th r 0 u 9 hou t the E E C , AWS T, De c • 2 , 19 8 5, p • 
36. 

267. AWST, No\'. 12, 1984 at 65,66. 

268. A\'JST, op. cit., Ch. l fn. 266. 

269. Id. 

270. 

27]. 

UK-France Confldentia1 Memorandum of Understanding, 
Dcpt. of Transport, London. 

De m p se y, op. c i t., Ch. l f n • l 8 3 a t 6 3 2 . 
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services between London and Paris. 272 Tht' UK-Relgium 

Agreement of October 1985 273 lncorporated tht' mosl 

llberal provIsions of the United Kingdom agrecmL'nls wIlh 

Luxembourg and the Netherlands. 274 

i'JhIle the results of the UK Inltlatives llrC' ,lOt 

very impresslve, due to the reslstance of other govcrnmvnts, 

they did create a more liberallzed cl imale. It also should 

be noted that the UK efforts VJcr8 supp1emented hy efforts 01 

individual airlines. For example, Britlsh Calcdonlan 

de cid e d t 0 w i th d ra w f rom par ti (' ~ t1 a t ion i n the po lIt 1 Ccl 1 

committee of AEA, after the organizatFln rcfused to a<Jree lu 

liberallzation measures. 275 

b. The Single European Act 

The Single European Act ( S [/\ ) 276 l fi cl TrecJLy 

that grew out of efforts inltlatl'd by thl' r:uropeùn Council 

after its members rea1ized that they harl tn mcJke lhe EEC 

work efficlently. 

ted in 

Counc il' s 

1983. 278 

February 

Solemn 

The Act 

The flrsL draft of ~hc TrcaLy was presrn-

1984 277 ln responsC' tn th0 I:uropean 

De c l a rat ion a L S t u l t <J a r l 0 n ,Junl' 19, 

was signed by represcntatlves of lhe! 12 

Member States on February 4, 1986, anrl look effcct on ,July 

1,1987 followlng ratifIcation by aIl the M(:mb(~r 

272. ~vassenbergh, op. cit., Ch. l fn. 262. 

273. UK-Belgium Agreed Record of DIScussions, 
Transport, London. 

?-74. Dempsey, op. ciL, Ch. 1 fn. 183 at 632. 

!Je pt. () f 

2 7 5 • A WS T, J une 2 4, 1 9 8 ') a t 3 6: De m p s e y, i b j d., a t 6 3 6 • 

276. S.E.A., op. CIL, Intro., fr.. 29. 

277. Dempse y, op. ci t ., Ch. l f n. 183 2 t 675. 

2 7 8 • S • E • A., 0 p. c i t. 1 l n t r o., f n. 2 9, sc e Pre am b ] (~ . 
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StaLes. 279 

The objectives of the Single Act 280 are simu1-

taneously to establish the internaI market by 1992,281 

achleve greater economic and soclal cohesion,282 set up a 

r~uropean research and technology pol icy, 283 strengthen 

t.he European monetary system and pOllCy co-operat i on,284 

lay the foundatlOns for a European social area 285 and 

ensure slgniflcant actlOn ln the environmental fieId. 286 

To achieve thesc objectives, the SEA Improves the decision­

maklnlj process ln the Community by settinfJ up a consultation 

prüc~~durt:.' that assoclates the Parliament with the legisla­

tive process,287 by strengthening the Commisslon's execu­

tive powcrs 288 and by extending the use of the qualified 

majorlty vote. 289 

The attainment of an internaI market, the most 

importdnt objective of the Act, requires not only institu­

t j ona l rnod lf l ca t ions bu t al 50 removal of trade barr i ers and 

mcrg inC) of the Members into a single economic area extended 

279. Ibid., A.rtiele 33(2). 

280. Sec 8ull. of the European Corn. Sup. 1/87. The Single 
Act i A New Fronder program of the Commiss ion for 
1987, Stras))ourQ, 18 Peb. 1987 at 7. 

281 • S.P..A., 012' e i t. , Intro. fn. 29, Arts. 13 to 19. 

282. IbId. , Art. 23. 

283. Ibid. , Art. 24 • 

284. IbId. , Art. 20. 

285. Ibid. , Arts. 21-22. 

286. Ibid. , Art. 25. 

287. Ibid. , Art. 7. 

288. Ibid. , Art. 10. 

289. Ibid., Art. l 6 • 
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to include freedom of movement of workers, the right of 

establishment, the free movement of serVIces and capi tal and 

a common tran s port pol icy • 290 1 nc l us ion of ù common 

transpcrt polley lS absolute l y necessdry. ComplC'tc, fn'l'dom 

of movemen t of goods a nd pc r sons cannot makp comp let (' l'con­

omic sense unless a transport po1icy makes substanlial 

prog ress 

enable 

toward a genulnely competitive system which would 

unit costs to be reduced slgnificanlly, 50 lhat 

travel within Europe becomes easier. Const!quently, adoption 

of an effectIve transport pOllCy for F:ucop\' bec,.ml' IndiL")pcn­

sable for the completion of the intl'rnal markel. 291 

In June 1985 thc Commisslon n:!cùc;L'd Its "White 

paper,,292 as a maj or proposlll for prc)(Jrcss LowcJrd an 

internaI market and reafflrmed both the importance' of ù 

comr:1on transport policy and the neocl to liberal iZl: European 

air t r ans po r t. l n t h a t wa y l hL' SE A for c e cl t hl' Cou ne i l t 0 

r e a cha n a 9 r e e men t, w r1) 1 c a t the sam c' t lm L' i t rem () v e cl t hl' 

requirement of unanImlty, a major barrier lo the adopllon of 

the Ilbera1izatlon measures. Th 1 S requ 1 romon l WllS repl aced 

by another providinC) [or action by ù gUùllfied mélJority, 

unI e ss the proposcd change wou} d "have a se ri oue; (] f f nct on 

the standard of llving and on employmcnl areùs and on th!.! 

operation of transport faCllities". 293 Therefore, adop-

290. Creation of internaI market, 1 Com. My.t. Hep 
(CCH)/202.07 (1978). 

291- P. Sutherland, "Liberalized Airspacc in 1992 Ont· 
Small Step for Europe" , Sydney, 12 October 1988 at 2 • , 
P. Sutherland, " European Air Transport Liberal i za-
tian" , Seminar sponsored by Ar.ROPA and Air Europe' 
I3russels" 1 20 Apr il 1988 at 2. 

292. Completion of the InternaI MarkéL sought by 1992 , 4 
Comm. Mkt. Rep. (CCH)/IO,693 (1985) al 29. 

293. Wood, 0.12 • ci t. , Ch. l fn. 147 at 269. 
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tion of a decision was made much easIer. 294 

The importance of the SEA should not be over-

estimated, however. The SEA has a limi ted legal impact 

becéluse it only manIfests the politlcal willingness of the 

Member S ta tes to adopt, before Jan ua ry l, 1983, all the 

decisions necGssary to achieve an internaI market. 295 

4. Action Taken After 1986 

After 1986, the Commiss ion decided to exercise its 

powùrs and force the Council to adopt the measures which 

woulrl be al') important step toward the integration process. 

a. Action Against the European Carriers 

After the 1986 preliminary ruling in Nouvelles 

['rontières the CEC Transport Ministers convened on June 30, 

1986. Slnce they could not agree even on modes'C. changes to 

es lab lis hed pracli ces, the Comm iss ion was forced to resort 

la He; powers under the EEC Treaty as interpreted by the 

CourL. 2Q6 The Commisslon notified the Council that, in 

al1sl'ncc of saUsfactolY progress toward adoption of a pro­

cedural regulation for application of the competition rules 

to air 'C.ransport, it would exercise its powers under Article 

294. SeC' G. 
~1 a rch~ 
te nces 
( 1987) 

Guillaume, "Les Incidences de la Réalisation du 
Unique des Transports Aériens sur les Compé­
Extérieures des Communaut~s Européennes", 

164 RF DA, No. 4, p. 488 a t 49 2 • 

295. Guillaume, op. cit., Ch. l fn. 30 at 74. 

296. SeC' S. Clinton Davis', EEC Commissioner's for trans­
porl and cons umer protect i on vi ews in AWST, Sept. 23, 
1985; G. ReIner, "Vision or Friction? An Intra­
Europe3n Air Transport Market", (1986) 35 2LW. pp. 
183-19:: at 187. 
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89. 297 \\That the Commiss ion was actua lly trying to do was 

pressure the Counc il into reach i ng an aCJ reement. 29 8 

The C omm i s S Ion in i t i a t e d 1 t sac t ion in cl u l y l 9 8 6 , 

when it sent ArtIcle 89 letters to ten ùirlines,299 

stating restrIctlve practlces undcrtaken bj' them, wtllCtl 

constituted , in the Commlsslon's view, an 

the Trealy's competItion rulec;.300 Seven 

to modify their agreements. 30l WhllC' 

( Lu f t h êt n sa, Ali ta l 1 a and 0 l ym pic Air wa ys) 

infri n<Jeml'nt of 

airllnl'c; lIqr,--~ed 

t h r e C' II i r l l n te' ~) 

dld not. Con-

sequent1YI the CommIssion r'3corded the infrlnlj0nlVnls of the 

three carriers and declared these agreemt>nts and prJcLice<; 

to be in contraventlon of the competitlon rulcs. 302 The 

Commission al so required these air l i ne'~ to end the l r 

infringements, but did nut not i fy thec;c <1lrlines of its 

decision, in order to g Ive them a lasl opportunity. 303 

In July 1987 the Commission relnforced lts action by nol i fy­

ing ::he three carriers that, until the Council finally 

297. Wood, op. cit., Ch. l fn. 147 at 270. 

298. 52 Antitrust and Trade Regulation Report, 1-15-87, p. 
94. 

299. Sabena- K LM-Lu f thansa-O. A. -A. P. -Aed ing us-Al i ta 1 ia-SAS­
B.A.-B.CA.L. 

300. Ai r et Cosmos, No. 1105 a t 36; Dempsey, op. ci t. , 
l fn. 183 at 668-669; Close, op. cit., Ch. T, fn. 
at 65-67; Commission of the EC Press Re]easp. IP. 
Il 5 Bru s se l s , 18 ~1 arc h 1 9 8 7 . 

Ch. 
174 

( 87) 

301. 52 ,lI,ntltrust and Trade Regu1atlon Report, 4-2-87 at 
655. 

302. Corn. of the 
300, IP(27) 
ci!:...:.., Intro. 

303. Id. 

EC Press Re l ease , 
343, 31 July 1987; 
fn. lat 291. 

op • c i t., Ch. l f n . 
Tege1berg Ab(~rson, .2E..:.. 
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adopted the package of measures praposed by the Commission, 

it felt obliged ta pursue its Article 89 proceedings. The 

airlines had untll September 1987, ta conform ta the Commis­

sion's requirements,304 WhlCh they did. 305 

In a separate case, London European Airways (LEA), 

a British carrier offering low rates on the UK-Belgium 

route, was den ied access ta the CRS of SABENA. 306 On 

April 22, 1987, LEA filed 

for abuse by SABENA of 

a complaint with the Commission 

a dominant position. 3 0 7 The 

Commission found such an abuse to be in violation of Article 

86 and forced SARCNA ta grant the BritIsh carrier aecess ta 

its rescrvations system. 30B 

b. Adoption of the "Package" of Measures in 

Deeember 1987 

From January l unti1 July 1, 1986, the Duteh and 

13 rit i sh governments cha i red the Coune il. Even though these 

two (Jovernmcnts were amang the strong supporters of 1ibera1-

ization, no changes to transport policy were made. 309 

The Commission's proposaIs of 1984, were discussed repeated-

304. \AJood, op. cit., Ch. l fn. 147 at 270. The Commission 
also extended its actlOn by initiating proceedings 
aqainst three mare aIrlines, Iberia-Luxair and TAP, 
IP(87) 343, op. cit. fn. 302. 

305. 52 Antitrust ane Trade Regulation Report, 5-14-87, 
p. 913. 

306. hl. Rycken, "European AntItrust Aspects of ~1aritime and 
Air Transport Law", (1987) 22 Europ. Trans~ort L., No. 
5, pp. 484-499, Vol. 23, No. 1, 1988, pp. -25 dt 9. 

307. Id. 

308. Id. 

309. Tegelberg Aberson, op. cit., Intro fn. 1 at 287. 
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ly in the Air 

were modified 

Transport Work 1 ng 

slight l y in June 

Party of the Council, and 

1986 ln order to introduct' 

more flexibi1ity. A graduaI 1ibera1ization WClS rn-ovis:oncd 

after a first stage of four years. 310 Six monlhs of 

Council debate resulted in a vague commitml'nt on JUIll' 30, 

l 9 8 6 • 3 l 1 Con t r a r y lo p rIO r pra c tic e , t ho s l' n él t ion ~I 

opposed to the concluslon of an agreement wcrL' I1neral 

na t ions such as the 

Ireland. 312 These 

proposaI because It 

Unlted Klngdom, thl' NClherlands and 

nations blocked the libcralization 

did not go far cnough. 313 The 

Council meeting of December 1986 also failed ta rei1ch <ln 

agreement. 314 

After a long internaI debatc ln the Couneil, the 

draft regu1ation on air transport was tabled in June 1987. 

The entire package was accepted in princip1e by aIl Mcmber 

Sta tes, s ince they rea1 i zed the impo r tance: a f lhe adopt ion 

of the regulations. They also wanted ta put an c'nd to the 

Cornmission's action against European airlincs. Howl'ver, 

adoption of the package was vetaed by Spaln, mcre1y a few 

haurs befare the Single European Act entered into force élnd 

replétced the princlple of unanimity by a qualifIcd mcJjorily 

vote. The veto was in response to an issue wi th v irlua 1 l Y 

no relation to air tra:1sport. This Issue was related to the 

disagreement betwcen Great Britain and Spain concernlnq 

310. G. Guillaume, "L'drrêt de la CJCE du 30 avril 1986 sur 
le transport aérien et ses suites", (1987) 161 RF'DA, 
No. 1, pp. 13-21 at 18. 

311. Tege1berg Aberson, op. ciL, Intro. fn. 1 at 287; 
Dagtoglau, op. cit., Ch. l fn. 30 at 131. 

31 2 • A WS T , Fe b . 12, 1986, P . 38 i A WS T , J u 1 y 7, 1 986 , p. 
33. 

313. Id. 

314. Da g tog 1 0 u, op. ci t., Ch. l f n. 30 a t l 32. 
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sovereignty over Gibraltar. 315 Spain continued to con­

test British sovereignty over Gibraltar and used its Council 

veto power to re-assert lts position. 316 Fina1ly Great 

Britain and Spaln concluded an agreement on December 2, 

]987, which r<::solved the situatIon. 317 However, ev en if 

the two coun tr les cou l d not have reachcd an ag reemen t, the 

abl) ity of the Council to reach a majority decision was 

fac il i tated by the we ighted voting of Member States permi t-

tcd by the Sing l e Act. Consequently, no single nation couid 

a~élin unilatera11y threaten the Councll's legislative 

abilily. 

In December 

prod uced a package of 

made carl ier by the 

]987 a spirit of compromise 318 

measures based Iargely on proposaIs 

Commission. The Council adopted a 

regulation on the application of the Rome Treaty's competi­

tion rules ta scheduled alr transport 319 and group exemp-

315. Dempsey, op. cIt., Ch. l fn. 183 at 672: Rycken,.2.l2...:.­
cit. r Ch. l fn. 306. 

316. Id. 

317. Curope, Dec. 4, 1987, No. 4673 (new series) at 10: 
Eut-ope, Dec. 9, 1987, NO. 4677 (new series) i The 
agreement does not affect the respectIve legal posi­
tion of the two countries concerning the sovereignty 
issu~ bUl it only refers to the dispute concernign use 
by both countnes of the Gibraltar airport. 

318. The AH Transport CommIssion of tJoe ICC send a letter 
to t hl.' Cou ne Il of Ml n i s ters ask 1 ng for the adopt ion of 
the packag e evcn if more ad vanced liber al i za t ion wa s 
nccdt:.'d, (1988) 165 RFD,l'>., No. l, pp. 102-103. 

319. Council RegulatIon on the Application of the Competi­
tion Rules No. 3975/87 of Dec. 14, 1987, O. J. Eur. 
C om . L 3 7 4 / lof De c. 3 l r 19 8 7 • 
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tic!"!s theretoi 320 a directIve on air fan .. 's;32l 

decision on capacity sharing and market accloss. 322 
and a 

Adopt ion of the pac kage, wh ich will be tred ted in 

the second chapter, was facilitated by several factors: (1) 

the political problem beLwecn Spc.in and Gre.:1t Britain was 

reso1ved; (2) the Single Act facilitated thl' adoption of 

measures without the need of a unanimolls decision; (3) 

Member States wanted to put an end to the CommIssion's 

threatsi (4) new bilaterals, conc1uded betwel'n thl' M<.'mhL'r 

States, had created a more liberal envlrClnmL'nti (5) Lhl-.' 

aviation industry had to reorganize itself dut' Lo stronq 

competItion from charters and railwaysi and (6) thl' Europ<.'ùn 

States started to reallze that a US-style deregulalion <11'-w 

had its disadvantages. 

5. The European Civil Aviation Conference 

Europe comprises more than the 12 Erx' MemlJer 

States. Even before creation of the EEC, the idcLl of 

Europe~n integration in the field of European aviation h,)(J 

already deve10ped in another direction. ln ]955, ECAC wùs 

320. Counci1 Regulation on the Application of Arlicle 85(3) 
of the Rome Treaty No. 3976/87 of Dec. 14,1987, O.,J. 
Eur. Corn., L374/9 of Dec. 31, 1~87. 

321. Counc 11 Dl rec t ive 
1987, 87/601 EC, 
1987. 

on Schedul ed Ai r Fares 
a.J. Eur. Corn., L374/1 

of Dcc. 
of Dcc. 

] 4 , 
31 , 

322. Council DecIsion on Capacity Sharing and Market. Acc(:s~J 
of Dec. 14,1987, O.J. Eur. Corn., L374/19 of Dec. 31, 
1987. 
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created. 323 ECAC addresses the same issues as the EEC, 

but for the ru l es on compet i t ion. Heas ures adopted by Ee AC 

relate to intra-European air trdnsport and to external 

relations of Europe, particularly in the relations of its 

Member S ta tes w i th tl1e Un i ted Sta tes. 

a. Intra-Eu ropean Developrnents 

ECAC 1S an i ntergovernmen tal organ i za tion with 22 

Member States. 324 It harmonizes the air transport 

pol i cies of i t s ~1emb8 r Sta tes i n ord(~ r to promote the co­

ordination, better util1zation and order-ly deve10prncnl of 

European air transport, throu<Jh recommendations and resoI u­

tions, in the economic, technlcal and security fields. 

ECAC's Constitutlon 32 ) proviries in its Article 

1(3) that ECAC can engage in consultations and thal its 

resolutions and recommendat -.ons depend on the rlember States' 

governments' approva1. 326 Consequently, a11 mensures 

adopted by ECAC are not lega 11 y bi nd i n<J on i t s Membe r 

Sta tes. There fore, un l J ke the EEC, ECAC cannot be cons icie r-

323. 

324. 

On the creation of ECAC see Matte, op. cit., 
fn. 5 at 267-269; see a150 Stage, op. cit., Ch. 
115; Naveau, op. cit., Intro. in. 2 at 10]-163; 

lntro. 
1, fn. 
Webe r, 

op. cil., Intro. fn 26, at 54-67. 

Austria, Belgium, Cyprus, Denmark, Finland, 
Great Britain, Germany, Greece, Iceland, 
Italy, Luxembourg, Malta, The Netherlands, 
Portugal, Spain, Sweden, Switzerland, 
Yugoslavia. 

Prance, 
Ireland, 

Norway, 
Turkey, 

325. The Cnr:s'--itution of ECAC was modified in 1968; sec thc 
ECAC Constitut10n of 1968, ECAC Information Paper No. 
1 3 1 Oc t 0 ber l 9 6 9 • 

326. See L. Weber, "Les (§ l~men ts de la coop(§ ra t ion dans le 
cadre de laCEAC", (1977) RFDAat 396. 
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cd a supra na tiona l organi za t ion. Neverthe less, aIl measures 

adopted by ECAC are considered by its Member States and are 

oUen imolemented as regulatlons. 327 

Due Lü ECAC Initiatives, the two first multilateral 

a!Jre ements on Europea n co-opera t ion and harmoni za t ion of 

aeronautical policles V/ere concluded. The first agreement 

was the ~lultilateral Agreement on Non-Scheduled Services of 

April 30, 1956,328 which liberalized the non-scheduled 

parl of the aviation industry. TOday, chartered carriers 

account f0r more than 50 per cent of Europe 1 s passenger air 

transporl with minimal regulation due main1y to the liberal 

i nte rprela tian and appl i ca t ion g i ven to the Agreement by 

ECAC Mcmbc r Sta tes. 329 

July 

The second 

10, ]967,330 

agreement 

which is 

was 

a 

the Paris 

noteworthy 

Agreement 

example 

of 

of 

regional regulallon overruling bilateralism. The Agreement 

was not innova t ive in the sc nse of crea t i ng new methods for 

the eslabl ishmcnt of tarifEs Eor scheduled international air 

transport, nor did it provide for the mutual exchange of 

commercia 1 righ ts . Ra ther , iLs importa nce lies in the fac t 

that by 1967 this Agreement was the on1y multilateral agree-

327. Dempsey, op. cit., Ch. l En. 183 at 625. 

328. ~lul t i lateral Agreement on the Commercial Rights of 
Non- Sched u led Ai r Serv ices in Europe, ICAO Doc. 7695 i 
sel ~1atte, op. cit. Intro. fn. 5 at 270-271. 

329. Haanappcl, op. ciL, Ch. l fn. 106 at 19-21, 126, 
127. 

330. International Agreement on the Procedure for the 
Establ ishment of Tari f fs for Schedu1ed Air Services, 
(entered into force in ~lay 30, 1968) ICAO Doc. 8681 
(here i naf tt2r the Paris Agreement). 
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ment ever reached on the subJect of priee-fixing. 331 

An interestIng pro\' i 5 ion of the Agreement is that 

it was open for signature and ratifIcation not only by ECAC' 

Member Sta tes, 332 but a Iso, after enlry into force, by 

non-ECAC Sta tes who are mernbe rs of the U.N. or one of i ts 

specialized agencies. 333 The Agreement adopted a simple 

proced ure based on a double approva l clause, 334 and was 

firrn]y eornmitted to TATA ratemaking fOt- scheduled inter­

national aIr transport. 3j5 The PélrlS Agreemt..'nl replaced 

aU the tariff clauses on schedulcd services in bllaterals 

concluded between the ~lember States. 336 

Another multilatera1 agreeroent achieved by lhe 

ECAC, prior to the Pa r l s Ag reernen t, was the t>1u lt il a tera 1 

Ag r e e men t Rel a ti n 9 toC e r tif I C é'! tes 0 f Air wo r t h j ne s s for 

Imported Aircraft, signcd at Paris in 1960. 337 The 

Agreement provides for 

cert i fi ca tes, but does 

mutual recognitlon of alrworthiness 

not caver imporled alrcrdfl, which 

are ta be registered ln the importing State. r';CAC éllso had 

recommended actions on the questIon of searchlnrJ passenger:; 

and their luggalje and on the organlzatlon of securlty in 

331. See Haanappel, op. cit., Ch. l fn. 106 at 21-22; sec 
also Naveau, Dt' CIt., Intro. fn. 2 at 169-71; M.G. 
Foll iot, "Une tape vers un modèle europ6en de r~glc­

mentation de la concurrence dans l'aviation commer­
cIale", (1987) 162 RFDA, No. 2 at 92. 

332. Paris Agreement, op. cit., Ch. 1 fn. 330, Articles 
5-6. 

333. Ibid., Art. 8. 

334. Ibid., Art. 2(4). 

335. Ibid., Art. 2(3). 

336. Ibid., Art. l(b). 

337. ICAO Doc. 
August 24, 

8056, April 
1961). 

22, 1960 ( entered into force 
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ai rports in order to avoid acts of terrorism invol v ing 

air c ra [ t 0 r pa s sen 9 ers. 338 

In 1980, under ECAC auspi ces, a Task Force on 

Competitlon in Intra-European Services prepared a report 

entitled "CompetltlOf"1 in Intra-European Air Services" 

(COMPAS Report), in which a list of po1icy objectives fOl 

promol1ng competitlon was set out. 339 The COMPAS Report 

wa'3 adopted by ECAC ln June 1982. 340 1 t was dec ided ta 

publ ish the ReporL as an ECAC document, subject to inclus ion 

of a notlce pointlng out that t:he Report had been prepared 

by a tas).: f0rce of experts and d id not necessarily represent 

ECAC po Il cy. 341 The Report part i c u1ar l y explored the 

possibi1ityof zones of flexibi1ity for route entry, tariffs 

and capaclty,342 and gave Lise to a recommendation which 

suggcsted that reglonal or bilateral considerations be given 

tü imp1emcnta t lon of a zone sys tem in Europe. 343 

In June 1985,344 ECAC adopted a joint policy 

statement on lntra-European air transport, which defined the 

ECAC goa l as aC!llev ing "coordinated orderly development of 

338. 

339. 

340. 

ECAC Doc. No. 15, July 1978. 

For the contents of the Report see Thaine, o!.cit., 
Ch. 1, fn. 109 at 92; Folliot, op. cit. Ch. l, n. 331 
at 92-95. 

Id. 

341. 11 IATA Regulatory Affairs Review, No. 2, Aug. 1982, 
pp. 113-114. 

342. B. peguillan, "Competition in Intra-European Air 
Se rv l ce s ", I TA Mag a z i ne Jan. 1983, a t 7. 

34 3 • l l I AT A Reg u 1. A ff air sR., No . 2 a t Il 3 • 

344. Ta nguy , 
No. 3D, 

"Les 
Dec. 

atouts d'un 
1985 at 3. 

projet CEAC", ITA Magazine, 
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European air 

safet y ".345 

transport, while maintaining high standards of 

The 20 ~lember States adopUng the st<lteml'nl 

ag reed to keep a certain a priori control over internat iona 1 

air trans port. They also agrecd lo the establ ishmL'nt of 

orderly competItion, since they wished to malnlain bilatcr­

alism in order to ensure theH influence and control over 

international airline activities. 346 

Adoption of this statement was facilltated by 

several opinions expressed in previous years on Ruropean air 

transport ae; contalned ln the Commission's Mcmorùnda 1 .:Ina 

2, on the ICC's POIICy Statemcnt on internationdl aviation 

in June 1983 , 

Memorand urn No. 

and ln 1 ts res ponse to 

2 in December 3, 1984. 347 
the Commlssion's 

In June 16, 1987, ECAC concluded ù new Agreement on 

the Procedure for the Establishment of Tarlffe; for Intra­

European Scheduled AH Servicec;,348 which modHierl lhe 

1967 Paris Agreement. ThlS a(jrt.::emünL was supplemcnled by a 

second agreement deùling wlth capacl ty sharinq,349 since 

ECAC Member States realizeJ tha t ta r if [ flexibllity could 

not be achieved without true capacity fI e x i rH 1 l t Y • Thcsc: 

two agreements will be treated in the second chapter, 

together with the EEC Councll's Package of 1987, due to 

their inter-relationship and similarities. 

345. Twenty European States agrec policy on intra-Europcan 
air transport, (1986) II Air L., at 47-53. 

346. Wassenbergh, op. CIL, Ch. l fn. 262 at 31-39; E. 
Hudson, "Themes for a 30th Anniversary", ITA Magazine, 
No. 25, May 1985. 

3 4 7 • l CC, op • c i t., Ch. l f n • l 9 0 • 

348. EC 9/1.8/1-396 ECAC. 

349. ECAC/No.18110. 
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b. ECAC-USA Memorandum of Understanding on North 

A t1 a nt i c P ri ci ng 

Externally, ECAC has served successfully in recent 

years as the inslrument of European countries for discussing 

the mechanism of tanEEs over the North Atlantic with the 

uniterl States and Canada. 

After deregulation of air transport in the United 

States, that nation trled to ex tend into the international 

arena sorne dereg u latory elements wi th the objective of 

Ta th i s end r increasing the market share of US carriers. 

the CAB show Cause of arder of June 1978 350 threatened to 

from the rATA Traffic Confer­

aSlde ln ~1arch 1982 351 ta 

take anti-trust immunl ty away 

ences. ThlS order was put 

enable conclusion of the US-ECAC Memorandum of Understand­

i ng, wh i ch env lsag es use of the rATA ra temak ing mach i nery on 

the Norlh Atlantlc. 352 

t11 armed 

On the other side of the Atlantic, 

by the chaotic situatIon in the 

Europeans were 

North At 1anti c 

marke t, 

tion 353 
where overcapacity combined with cutthroat competi­

was forcing below-cost pricing and resulting in 

significant financial losses. 

In late 1981 the United States and ECAC started 

350. arder 78-6-78, June 9, 1978; see Haanappel, op. cit. 
Ch. r fn. 156 at 158. 

351. Order 82-3-17, March 12, 1982. 

352. Sec Haanappe1, op. cit., Ch. l fn 106 at 157-164; 
~1c~1ahon, "Air Transport Regulatory Deve1opments" , ITA 
MagazIne, No. 23, Narch 1985 at 8. 

353. On the results of competItIon on the N. Atlantic 
market see: 10 rATA Regul. Affaires R., No. 2 March­
April 1982 at 260-270; Majld, op. cit., Ch. l fn. 82 
a t 31 1 i De m p se y, 0 p. c i t., Ch. r f n 18 3 a t 25 9 • 
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negotiations to conclude an agreement which could accommo­

date the i r respec t i ve conc~ rns . These negoli a t ions led to 

the conclusion of the flrst HOU on Norlh Atlantic prlCl)~l, 

signed on r-'ay 2, 1982 ln Washlngton,354 which was in 

for cebe t w e e n Au gus t l 9 8 2 and Fe bru a r y l 9 8 3 . 3 5 SAS cc 0 n li 

MOU, in force between february ano NovemL)L'r 1983, was 

replaced by a third MOU, WhlCh was in force untll November 

1984. 356 On October Il, 1984 357 the UnIted States and 

ECAC, despite their disagreement,358 slgned a ncw NOU, 

which in turn was replaced in Fcbruary 1987,359 when a 

new two-year ~10U was concludcd, contéllnlnq even more liherdl 

prov i s ions than the pre v ious ones. 

Accordlng lo l (cl of the 1987 agreement, the MOU 

applies to scheduled transatlantic passenger services, a 

term that means the "publlc transport of passer.gcrs and 

their baggage on scheduled air services betwecn the terrl-

tory of the Unl ted Sta tes on the one 

the territory of any other Party." 

The MOU demons t ra les, once 

to app1y new mL'tilateral concepts 

ting bilateral framework intact. 360 

The main feature of the MOU 

hc1nd and, on lhe oth(>r, 

aga ln, CCAC' s read i nes s 

while leavineJ the exis-

1S the establishmenl of 

zones of pricing freedom, within which airlines are free to 

354. Naveau, op.cit., Intro. fn. 2, at 260. 

355. Haanappel, op. ciL, Ch. l fn. 65 at 46. 

356. Id. 

3 57 • 13 lAT ARe 9 u 1 • Aff air sR., No. 4, Oc t • - De c • 1984 a t 
428. 

358. 13 IATA Regu!. Affairs R., No. 2, March-May 1984 at 
177. 

359. MOU USA-ECAC, op. cit., Intro. fn. 3I. 

360. Ibid., see Article 2(2), 2(3). 
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set tariffs for the various defined fare types. 361 These 

zones are established on the basis of a reference fare 

agreed for each city-pair. Airlines are guaranteed automa­

tic approvaJ for aU filings lying within the established 

zones. 362 Inca se> fa res are fil ed above or be low the 

zones, thcy must be cons Idered 

cable bilateral air services 

this system is the compromise 

cies 364 of the> United States 

in accordance wi th the appl i-

363 d' f agreements. ,A,. optIon 0 

found for the opposing poli­

and ECAC Members, revealed 

during nl'<]ot ial ions. Pree prlCl:îC] zones enable aidines to 

pursue innovative IdcJS and respond in a commercial way to 

market condItions. However, the regulatory authorities 

surrender the rlght ta disapprove fares only within a 

specif ied r<:lnge, the extent of which is settled by agreement 

between the sa'11e authorities. 

The 1987 MOU provides for the periodic review of 

certa i n elemen t S 0 f the zone system, such as the re f e rence 

[are level, depth of zones and conditIons attached to fares. 

This pt-ovision ensures that Lie North Atlantic partners will 

not be bound for le ng thy per iods by an ag reemen t re 1 a ted to 

an cconomic sector susceptible to rapid evolutiorl. 365 

Under the new agreement, deep discount fare zones 

have been dr\Jpped by an average of la per cent; also fares 

can be offered with fewer restrictions than before. 366 

parlies to the agreement also agreed ta permit airline 

consultation through traffic conferences, open ta aIl North 

361. IbId., Article 3. ---
362. IbId., ArtIcle 3(1). 

363. Ibid., Article 3(2). 

364. See vanls Gravesande, op. cil., Intro. fn. 19 at 184. 

365. Folliot, op. cit., Ch. l fn. 331 at 95. 

366. AWST, Feb. 23, 1987 at 32. 
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Atlantic c.:arriers whether or not the y are mf?mbers of IATA. 

Wh i le IATA Tar i ff Con ferences are not expresS l Y mentioned, 

they are included. Inclusion of this provision i5 the price 

the Uni ted Sta tes had to pa y in exchange for Europe.:l n ag n'!ü­

ment on a flexible tariff system. It must be noted, how­

ever, that the fleXlbiUty applies mainly to the tourist 

market and only partial1y te the bUsIness one. 
Conclusion of thlS MOU with the United States, and 

i ts subsequent renewa 18, inspi red ECAC to adopt measures 

for intra-European air transport. 
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CHAPTER II 

LIBERALIZATION: THE FIRST PHASE 

92 

The measures adopted ln 1987 by ECAC and the EEC 

aim for a graduaI Ilberalization of air transport in Europe. 

Roth orqanizatlons proceeded in a similar way and decided 

that, given the specIal characteristics of Europe and the 

special needs of the European aIr transport industry, a 

common dcnom l na tor shou Id be es tab1 i shed and an effort to 

d0velop It should follov/. 

f~ven If the newly eslabllshed reg ime is only the 

first step in the liberalizatlon process, it is certain that 

competitIon will increasG. As a result, airlines will seek 

partnerships, in arder ta moet the challenge of a competi­

t i ve env i ronmen t. As weIl, governmen ts wi Il be tempted to 

sul>sidlze their carrIers ln an ?ffort ta support them. In 

tins resp~)ct, the competition rules of the EEC Treaty will 

prL'vcnt creùtlon of an ollgopoly and WIll ensure fair com­

petitIon, oyen though no specifie implementing measures have 

bccn adoptcd by the Council of Ministers of the EEC, a 

lacuna that might hlnder the Commission in the correct 

~ppllcatlon of the Treaty. 

The Increase ln competitIon, and in the number of 

schedules and Fares brings light to another 

aspecl, automation ln the airline industry, with 

adv a n tag es and an t i - trust impl ica tions • Bath the 

important 

aIl i ts 

EEC and 

EC AC é'I rL' try i ng to en sure tha t the use of CRSs does not 

rL'sult ln unfair advantages of certain airlines over 

others. 

AlI of the above have a common point of departure, 

appl icat ion of the competi t ion rules of the EEC Treaty to 

air transport en terpr i ses. There is, however, an except ion 

to th\."> applicatIon of these rules: the provisions of the EEC 

Treaty concerning public enterprises as defined by the 
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European Court of Just ice. 

SECTION 1 - THE ECAC PACKAGE 

Although the Agreements of December 19, 1986 were 

s igned by a mi nor i ty of ECAC Membe r S ta tes, l they were 

approved by all the Member States in June 1987. The agree­

ments on the sha ring 0 f capac i ty and on the proced u re for 

establishing tarlffs have certain similarities. 

Sirnilari ties Between the ECAC Agreements 

The two agreements conta in ident ica 1 pro v is ions 

concerning their application and administrative provisions. 

a. Application of the ECAC Agreements 

The two texts, which achleve a good balance amont] 

the various liberalizatlon proposrtls, apply to scheduled air 

serv i ces be twee n the ter! l tOrles of ECAC Membe r Sta t(~C; 

(Article 2 of both agreements). ECAC combined, once again, 

multilateralism with bi1ateralism since the two a!Jreemcnts 

were agreed ta multilaterally, but are app1ied 1J11aterally. 

Member States also agreed not to conclude any arranfJements 

more restrictively than these two agreements, bul to maln­

tain or develop more liberai relatlons on cl bilateral basic; 

(Article 1(2) of both agreements). 

The ECAC Agreement on Capacity was signed by the F'RG, 
Denmark, Spain, France and Italy. The A(Jreement on 
fares was signed by the sa me States in add i t_ ion to 
Greece and Portugal; Europe June 18, 1987, no. 4571 at 
8. l t is remark able tha t these Ag reemen t s we r8 noL 
acce pted by the same countr ies who had b locked il br; r­
alization in the EEC in June 30, 1986, supra, Ch. l, 
p. 80 ar.d fn. 312 i see AWST, .Jan. 12, 1987 at 36. 
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b. AdministrativE Provisions 

The administrative provisions of the two texts are 

rela ted to the proced ure adopted for the set tlement of 

disputes WhlCh mlght arise over the interpretation of the 

agreements, to the amendments procedure, to the denouncia­

tion anrl to reservations to the agreements. 

Pursuant to Article 8 of both agreements, if a 

dispute over the intt;rpretation or application of the agree­

ments arises an,j cannot be settled through negotiations, it 

must be submitled to arbitratlon. 2 If the parties to the 

dispute cannot agrée on the organlzatlon of the arbitration 

proCeCdlni)s, anyone of those parties may refer the matter to 

the InternatlOnal Court of Justice. 3 This provision 

appll es, howGver, wit hou t pre J ud ice to the prov i s ion of the 

Tan f f AlJreemcnt concern l nr] dl sagreements on the approval of 

fares, WhlCh are to be settled according to the procedure 

provided for by Article 6 of the Tarif[ Agreement. 4 

Amendments 5 can be made after a proposaI made by 

any party ln the <lgreements IS approved by a majori ty of 

partles Jttendln] an RCAC meeting cûnvened for this purpose, 

followinC) a dccislon b'i' at least 25 per cent of ECAC Member 

Statps, thL" party proposing the amendment inc1uded. The 

2 . ECAC Agreement on Capacity, op. cit., Ch. 
Art. 8 and Agreement on Tariffs, op. cit., 
321 Art. 8. 

3. Ibid., ln both Agreements Art. 8(2). 

4. Infra Ch. 
ibid., Art. 

II, p. 
8 (l ) • 

104-105; ECAC Tariff 

l, fn. 322 
Ch. l, fn. 

Agreement, 

5. ECAC Agreement on Capcity, op. cit ... fn. 322 Art. 13 
and Agreement on Tariffs, ibid., Art. 13. 
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proposed amendment must be é'lpproved by two-thirds of the 

parties ta the agreements and then be submit ted to aIl 

parties for rati f icat ion. Such an amendment enters into 

f oree for the part ies who ra tif ied i t 30 days a f ter t hose 

part ies have depos i ted the Ir" ra tif ica t ion ins t ruments wi th 

ICAO. In the case of a proposed amendment ta the zonal 

scheme for bath fares and capacity determina+:.ion, the 

proposa 1 mus t be approved by two-th i rds of the part ies to 

the ag reements and then subm i t ted to aIl the pa rt ies Eor 

acceptance. Such amendments enter into force for the 

parties who have ra tif ied them 30 da ys af te r thosc pa rU es 

have notified their aceeptanee to lCAO. 6 

In case a party wants to denounce the agreements it 

must notify ICAO. A denounciation takes effect one yaar 

from the receipt of notification. 7 

Reservations cannat be made to lhe agrecmenls, with 

the exception of a reservation ta paragraph 2 of Article 8. 

Such a reservation may be withdrdwn after notification 1.0 

the ICAO. 8 Both agreements were open for slgnalure for 

any ECAC Member State and were subject ta ratification. 

The Agreement on Tariffs entered into force on June 5, 1988, 

and the Agreement on Capacity on Ju1y 17, 1988, the 30th day 

after five signatory states deposited their instrumenls oE 

ratif ication with ICAO. 

2. Agreement on the Shar i ng of Capac i ty 

l t is importan t to note 

Capaci ty was concluded after ECAC 

that the Agreement on 

Membe r Sta tes rea lized 

6. ECAC Tariff A']reement, ibid., Art. 14. 

7. ECAC Agreement on Capacity, op. cit., Ch. 1& fn. 322 
Art. 15 and Agreement on Tariffs, ibid., Art. 15. 

8. Ibid., 
II, 

in bath Agreements Art. 
p. 94. 

16 : see supra Ch. 
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that. the European companies could not be innovative in the 

field of air tare fixing and hence lower their fares, with­

out increasing thelr capacity. In this way, air carriers 

could offset any profit loss. 

The Capac i ty Agreement is based on the following 

principles: 

1) Governmental action takes precedence over air 

carriers' act ion. While governments continue ta play an 

importa n t ro lei n both the capac i ty and the tar i ft agree­

ments, this raIe is reinforced ln the Capacity Agreement. 

The ECAC Pac kage conla i ns no prov is ions for market 

access, since this aspect is closely related ta national 

sovercignty. Tt was therefore decided ta resolve this 

aspect national1y. Consequently, governments designate 

their flag carders on each route. These carriers must 

s ubm i t the lL capac i ty proposa ls for the followi ng season to 

the aoronautlcal authorities of concerned States, 60 days in 

advancl:' of the commencement of each season. 9 Forty-f ive 

da ys be [ore the commencement of eac h seas on, governments 

ca l cu la te cap ac lly by add i ng up the capac i ty proposed by 

lht)ir desilJnated carriers, and try ta 

the other party' s government, which 

samc way, on total capac i ty for the 

reach agreement wi th 

has proceeded in the 

route. 10 The ca lcu-

lated total capacity is used as a reference for the calcula­

tion of the "Lone of flexibility". 

2) The Capac l ty Agreement creates a l iberal i zed 

re<.Jimo for capacity proposaIs falling within the "zone of 

flexibility" and maintains regulations for proposaIs falling 

outside this zone. 

Each pa rty can se t i ts capac i ty a t between 45 and 

55 per cent of tota l capac i ty on the rOllte, in contrast to 

9. ECAC' Agreement on Capacity, ibid., Art. 4(1). 

10. Ibid., Art. 4(2). 



the previous scheme of sharing it on a 50-50 basis. ll 

The margin of 10 per cent might seem low; but, considering 

the volume of traffie in question, it is quite cl slgnificanl 

beginning, in terms of traHie and revenuei 12 It illlows 

the airlines to competei and it avoi.ds the possibility of 

over-capae i ty if each party shou Id propose max imum capac i ty , 

sinee total route capacity would 1}e only la per cent abovc 

the reference level. 

If the proposed capacity falls Gutside lhe zone of 

flexibility, the traditional system of establishinu capacity 

between the parties will apply.13 It should be noted, 

however, that the text contains no provisions on how govcrn­

ments will determine the re(erenee eapacity If they are 

unable ta reach an agreement. Th i s prublcm becomcs more 

acute, glven that 

established "witho:Jt 

the re[erence capaclty has lo he 

prejudIce to bilateraJ 

provisions governing the determination 

or multllateral 

of capacity".14 

In other words, governments will not reach an a(Jreemcnl in 

every bilateral situation uniess they r8dlly wanL to. 15 

3) The new system for capaclty determinaLiorl opts 

for progressive liberalization according la cl rcvlcwing 

sys tem. The zonal scheme is es tabl i shed for a per iod of 

Il. ~, Annex para. 3. 

12. See M.G. Folliot, op. cit., Ch. l, fn. 331 at 101. 

13. ECAC Agreement on Capacity, op. cit., Ch. l, fn. 322, 
Art. 4 ( 4 ), 4 ( 5 ) • 

14. Ibid., Art. 4(2). 

15. See Folliot, op. cit., Ch. 1, fn. 331 at 101i Tanguay, 
liA Europeal1 Aviation proJect", ITA Magazine, No. 46 -
Nov. - Dec. 1987, p. 15 a t 17. 



1 
98 

three years 16 and contains two tiers, the first one last­

ing two years,17 and the second, one year. Eighteen 

months after entry into force of the Capacity Agreement, a 

review will be carried out with the object of achieving more 

flexibility than that obtalned during the first tier 

period. 18 l'he review will be subject to Article 14 of 

the Agreement, which provides that amendments can be made on 

a multilateral basis on]y and with a two-thirds majority of 

~tembe r S ta tes. If no agreement on more libera1 prov is ions 

can bc reached, and one party has reached the maximum capa­

ci ty share of 55 per cent by the end of the first tier, that 

party will be entitled to an automatic increase of 5 per 

cent on the 55 per cent capacity share. 19 The aim of 

thesc provisions is to allow a graduaI flexibility in order 

to enable air carriers to compete and to find more 

resou rccs. 

l t is importa n t to note tha t EEC Membe r States have 

attached to the Capacity Agreement a statement to the effect 

that they cannot be deemed to override communi ty rules con­

cerning relations between them. Consequently, the more 

liberal regime adopted in December 1987 by the EEC super­

sedes the obligat 10ns that the EEC Member States undertook 

when sign1 ng Lhe ECAC Agreement. l t would seem unI ikeIy, 

however, that thlS statement was made in .:eIation to the 

provisions concerning the establishment of greater flexi­

b il i ty, si nee the Agreemen t prov ides tha t conclus ion of 

more liberal agreements is permitted. Therefore, it would 

16. ECAC Agreement on Capacity, op. cit., Ch. l, fn. 322, 
Annex para. 1. 

17. lb id., pa ra. 2. 

18. lb id., pa ra. 4. 

19. lb id., pa ra. 5. 
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be more log ica 1 to conc1 ude tha t th is sta tement re (ers 

mainly to the administrative provisions and to the special 

powers of the EEC Commission. 

3. Agreement on the Procedure for Establishment of 

Tariffs 

The Tariff Agreement applies to tariffs chargcd on 

scheduled services between ECAC Member States, for tlw 

transport of passengers, baggago or cargo. It replaces all 

previous tariff 20 and settlemenl of dispute provisions in 

a11 existing bilaterals between two parties to lhe AClree­

ment, if those provisions are inconsistent with the TarifE 

Agreement. 21 

The Tariff Agreement is based on several prin-

ciples: 

1) The Agreement gives carriers sorne autonomy, with 

governments having less control than in the case of capacity 

determination; 2) the Agreement opts for a liberi.llizpd 

regime within the "zone of flexiblllty" and for t.he mojn­

tenance of regu1 a t ions outs ide them: 3) the Ag rc.:?t)menl adopV:; 

the princip1e of obligatory filing of tarl[fs wit.h yovern­

ments, whether or not approva lis requ i red and i rres pecU ve 

of the form of approval; and 4) the Agreement creates a 

sys tem of prog ress ive li be ra li za t Ion as in the case of 

capacity determination. 

A dual-pricing reg ime is eslabl ished, based on two 

"zones of flexibility", the discount and the dcep discount 

20. As the 1967 Paris Agreement, op. cit., Ch. l, fn. 330; 
see AWST, Feb. 17, 1986 at 38, l.1une 17, 1985 at 28. 

21. ECAC Agreement on Tariffs, -2E-' cit., Ch. l, En. 321, 
Art. l(b)(c). 
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20ne;22 both of which are defined by precise criteria. 

The re E erence pri ce for the de fin i t ion of the two zones is 

the economy class round-trip fare in force on each route 

when the TarifE Agreement entered into force. If more than 

one such fare exists for a city pair, the average level is 

to be used, unless otherwise agreed to by the concerned 

parties. If there 

fully flexIble Eare 

is no normal 

is used. 23 

economy 

Whi1e 

fare, the 

reference 

lowest 

prices 

are adjusted by the authorities to ref1ect percentage 

chanlJcs in the economy fare, they also can be adjusted by 

mutua1 a<Jreement between the two parties. 24 The discount 

/.one extends Erom 90 per cent to 65 per cent of the refer­

cnce priee; the decp discount zone extends from 65 to 45 per 

cent of lhe reference price. 25 

them lo 

dIscount 

met. 26 

CertaIn conditIons a t taeh to fares in order 

qualify for the two zones. A fare qualifies for 

zone if all of the following conditions 

a) round or circle trip travel; 

bl minimum stay of not less than the 

"Sunday Rule" or six days; and 

e) maximurrl stay of not more than six 

months. 

for 

the 

are 

To qua li fy for the deep discount zone aIl of the 

above conditions must be met, as weIl as at least one of the 

following: 27 

22. Ibid. , Annex para. 2. 

23. Ibid. , para. 7. 

24. Ibid. , para. 8. 

25. Ibid., para. 9. 

26. Ibid. , para. 3. 

27. Ibid., para. 4. 
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a) reservation for the entire trip, ticketing and 

payment to be made at the same time; cancellation or change 

of reserv a t ion only perm iss i ble pr ior to depa rture of ou t­

bound trave1 and at a fee of at 1east 20 per cent of the 

price of the ticket; 

b) mandatory advance pu rchase period of not less 

than 14 days; reservation, ticketlng, payment and cancella-

tion or change of reservation being subject to the same 

conditions as in (a); 

c) purchase of the ticket permitted only on the ddy 

prior to departure of outhound travel; reservations to be 

made separately for both the outbound and inbound Journeys 

and only in the country of departure on the day prior to 

travel on the respective journey; 

d\ limitation of eligibility to youths up to and 

including 25 years, senior cltizens ageo 60 years and over, 

or both; and 

e) availabllity to be confined to off-peak periods 

of the day or week and, in addition, limited as to capac1ty 

to be offered. These timing and capacity restricl10ns are 

subject to agreement between the parties concernl!d and, 

where agreed, sha11 subsequent1y be c1ear1y indic~ll!d in the 

tariEE and in aIl o[fers to the public. 

Carriers can, howcver, attach additlonal c0ndltiüns 

to the fare as sold for carriage on their own services. 2H 

These co.lditions, wf-)ich must be attached tü fares ln oroer 

for them to qualify as fal1inrj wilhin the two zones, limit 

the fares to those re1ated tü ho1iday traffic and only a 

small part of business trave1, Slnee passengers have to know 

in advance their exact date of departure and relurn, and the 

minimum stay is quite long. 

The TarifE Agreement also provides for additional 

flexibility if a fare, which is approved under the bilateral 

28 • lb id., pa ra. 5. 
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tariff approval regime and which qualifies for the deep 

discount zone as far as the above condi tions are concerned, 

is be10w the Eloar of that zone. The additional flexibility 

extends from 10 per cent be10w the bilaterally approved 

level of that fare ta the ceiling of the deep discount 

/.one. 29 

Both fa res fa lling with i n the two zones and fares 

EalJ ing outside them must be filed for approval of the 

aeronautical authorities of the parties concerned and in 

such a form a<:; those authorities reguire. 30 The filing 

period is shorter for fares falling wlthin the zones. Fares 

falling outsid,c:: the zones must be filed at least 60 days 

prior to the proposcd date of their entry into force. 31 

The filing pcriod for fares falling within the zones and 

fares [or which additlonal flexibility is granted, under 

Article 10 o[ the Annex, is 21 days.32 In both cases, 

the aeronau t i ca l au thor i t i es concerned may agree on a 

shorLer fil ing period; however, under no circumstances can 

they require a longer one. 33 lnter-airline consultations 

for Lhe flling and establishment of tarifEs are neither 

prohibited nor mandatory.34 

Fares falling outside the zones must be approved by 

the aeronautical authorities of either party. This approval 

nced not be given expressly since su ch a fare is considered 

as approved unless the aeronautical authorities of that 

party have scrved written notice of disapproval not more 

29. Ibid. , para. 10 • 

30. r bi è . , Art. 4(1)(2). 

31. Ibid., Art. 4 (1 ) • 

32. Ibid., Art. 4 ( 2 ) • 

33. Ibid., Art. 4(1)(2). 

34. Ibld., Art. 3 ( 2 ) • 
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than 30 days after the date of filing on both the authority 

of the other party and the airlines concerned. 35 

Fares falling within the twü zones and fares which 

quaIify for additional flexlbi Ilty are automatically 

approved. 36 If the aeronautical authorltles decide that 

the f iled fare does not fu l f ili the necessa ry requ i remen ts 

for falling within the zones, they musl not.iEy the applicant 

airline to that effect within 14 da ys of the fi1in9 

date. 37 

Approved fares cannot be withdrawn before their 

expiry date, as fixed by the aeronautical authorities, 

unless these authorities approve the withdrawal. The expiry 

date may be extended by mutua l agreement bctwecn lhe 

authoritles of the States concerned. ln thlS way, govern-

ments can unilaterally prevent action, but must a~ree before 

they take act ion. 38 

\vhile the zonal scheme adopted by ECAC 15 a new 

feature of European air:- transport, it i5 not the only onc. 

Another nove lty conce rns the concept of pr i ce leadc rsh i p, 

according tü which an alrline may file new fares lhal are 

more attractive to the users. Th1.s possibility is accorded 

on]y to thir'd and fourth freedom carriers. Howevcr, once 

such fares are fi led, the y may be matched by aIl the othe r 

carriers operating on the same route. 39 

A third novelty in the pr~~edure for the estahlish-

35. Ibid., Art. 5(1). 

36. Ibid., Art. 5(2). 

37. Id. 

38. See Tanguay, op. cit., Ch. II, fn. 
op. cit., Ch. l, fn. 331 at 103. 

5 at 18; Folliot, 

39. ECAC Agreement on Tariffs, op. cit., Ch. l, fn. 
Art. 5(3). 

32] , 
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ment of fares is the incorporation of a re1ative1y quick 

arbitralion process to res01ve tariff disputes. This 

process cannot last more than 81 days. If a party dis­

approvûs a ta ri f f fa 11 i ng ou t '3 ide the zones or does not 

automat Ically approve a tadff thought to faU within the 

zones, and If the ot he r party approves su ch a ta r i f f, a 

consultatlon procedure must be followed. This process must 

be instituted at the request of the approving party, in no 

more than 30 days from the date of request. 40 

If no agreemont is reached through consultation, 

the matter musL be put to arbj tration at the req~Jest of 

either party.41 The arbltration panel is composed of 

three arbitrators, who are appointed according ta Article 

6(3). Its decisions are based on a majority of votes. The 

ArJreemcnt a1so provldes for the PartIes to the dispute to 

chose Li SIngle arbitratori if the partIes fail to appoint 

lhe artJltrators within 14 days From the date of receipt of 

the requesl of arbltralion, the PresIdent of ECAC completes 

the panel within seven days of receIvlng of such a request 

From either party, unless the Presjdent is a national of a 

Member State Party to th\:' dispute. 

funct ion wi 11 be assumed by the most 

of the Conference, provlded he is a 

State not party tü the dlspute. 42 

In thlS case, this 

senior vice-president 

national of a Member 

The dec is ion of the 

arbitratlon pancl, which must be made within 30 days from 

the completion of the panel, is final and bIndlng on both 

parties. 43 It must be noted that, according to Article 

6(8), artJitrat lOn of tariffs falling with the zones must be 

confined to applicatIon of the zonal scherne as specified in 

40. IbId., Art. 6(1). 

41. Ibld., Art. 6(2). 

42. lb id., Art. 6 ( 4 ) . 

43. Ibid., Art. 6(5). 
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the Annex ta the Agreement. 

As wi th the Capac i ty Agreement, the Ta ri f f Ag rel:..'-

ment opts for a progressIve liberalization. According tn 

Article 11 of the Annex of the Tariff Agreement, the zonal 

scheme is es tab Il shed for a 

from the date of entry into 

trial period of LhreL' years, 

force of the Ag re0men t • Two 

years after this date, the t-lember States may makc proposaIs 

for amendments accord l ng to the same amcndmen l procedure 

found in the Capac i ty Agreement. Bef ore the end of the 

third year, the parties to the Agreement must deClde whcther 

the scheme will be continued. This provlsion 15 not clear, 

however. Does it enable adoptlOn by ~lemhcr States of a more 

restrictive zonal scheme so as to limlt the number of 

tarlffs for WhlCh approval is automat1c un(h~r the present 

regime? In light of ArtIcle 1(2), the answer wou1d secm Lo 

be negative. It IS possiblc, howcver, for ECAC Member 

S ta tes to amend Art 1 c le 1 ( 2 ), accord l n(J lo the ameilo i ng 

provisions of the Agreement. 

Furthermore, lt lS 

ding to Article l of the 

important tn note that, accor­

Annex, the P.Jrt les can agn~e 

bilaterally to exclude certain routes from the scope of the 

zonal scheme. The Annex does not specify, howcv~r, the type 

of routes and under what cond1t10ns Member States can invoke 

this provision. 

These two texts slightly relaxed the tlght regula­

tion of aIl:' transport. The governmenls' I:'ole still remains 

important, while air carriers enjoy a qUlte limited fl:'eedom, 

especlally insofar as capacity IS concerncd, where en force­

ment of the system depends on governmcnt s (Article 7). ECAC 

managed, nevert he less, tü prov Ide Europe wi th a reg ul a tory 

framework which allnws fQ[" the coeXlsU:nce and simultaneous 

applicatIon of regional and natiQnal rules wlthout threalen­

ing natlonal soverelgnty, the Identlty of carriers or thelr 

financial stabllity. The obJcctive of graduaI liberallza­

t ion demons tra t es th e awa reness b1' ECAC tha t, in such a 
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sensitive area as the internation&~ aviation system, it was 

preferable ta establish a minimal common denaminator and try 

to develop it in the years to come. 

SECTION II - THE EEC PACKAGE OF DECEMBER 1987 

The EEC went further than ECAC in adopting similar 

regulations. 

faci lit.:lte 

The EEC tried to include rules 

access ta the market and proved 

in order to 

to be more 

flexible with respect to tarifEs and capacity. The Council 

also adopted regulations implementing the competition rules 

of the BEC Trea ty becau se those ru les app l y to re la t ions 

hetween the EEC Mernbec States, but not to relations between 

those ECAC Member States which are noc rnembers of the EEC. 

rlnally, the geographical scope of the EEC provision applies 

to a more restricted area than the ECAC agreement. 

Appl i ca tion of the Compet i t ion Ru les of the EEC 

Trea ty to l ntra-European Interna t ional Ai r Trans­

port Services 

The EEC Counc il of ~1 i n i s ters adopted two regu1a­

tions concerning the implementation of Articles 85 and 86 of 

the BEC Treaty. 

a. Main Features of Articles 85 and 86 

The authors of the EEC Treaty intended to "guaran­

tee a s teady expans ion, a ba lanced trade and fa i r compet i­

t ion" , 4 4 and ent rus ted to the Commun i ty "es tabl ishment of 

a system ensuring that competition shall not be distorted in 

44. preamble of the Rome Treaty, op. cit., Intro., fn. 
25. 
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the Common r1arke t" • 4 5 

The European competition policy i5 not restricted 

merely to assuring free operation of market forces. Tt musl 

aiso ensure economic justice among operators in the Commu-

ni ty Narket: ( 1 ) the EEC Tredty provides for int0rvpn-

tions in certain sec tors of the economri 46 and ( 2 ) the 

Comm ission of the European Communit ies has the [1ower tu 

grant exemptions Lrom the ban on restrictive practices. 

The EEC competition policy, which is Integral part 

of the overail economic and polltical structun' of the 

Community,47 has the purpose of control1 infj, in the 

public interest, the actual or potenlIa1 market power of 

business firms. This power may arise eithcr from the 

dominant markpt positIon of a SIngle flrm or From agreements 

between several firms, which have the effect of reducing or 

eliminating competition. 

The EEC competition rules prohibit in principle any 

measures which prevent, restrict or dlstorl supply or 

demand. 48 Agreements and concerted practices by firms 

which restrict competition are therefore incompatIble with 

thE: Common ~larket, as are 5tate aid, 49 conduct by mono-

45. Ibid., Art. 3(f). 

46. 

47. 

Ibid., Art. 53 to 64 and 67 ff. 
ment, free movement of serv lces 
(agriculture), 74 ff (transport). 

(right of establish­
and capital), 38 ff 

See R. Merkin and K. 
trust Pol icy in the 
and Maxwell, 1984, p. 

WIlliams, Competition Law, Anti­
U. K. and the EEC, London, Swect 
12. 

48. On the meaning of the prevention, distor.tlon or 
restriction of competition, see ibid. at 57-59. 

49. Rome Treaty, ~cit., Intr.o., fn. 25, Art. 92(1). 
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polies of a commercial character 50 and public enterprises 

inconsistent with fair competition. 51 The Treaty a110ws 

derogations only under certain precisely defined condi­

tions. 

Furthermore, according to ECJ 

very wording of Article 85 itself, the 

take precedence over national law 52 and 

directly ~p,licable constitutional 1aw. 53 

juayml::i1ts and the 

competition rules 

have the force of 

A:ticle 85(1) covers ()oth agreements between com-

petitors and agreements betwe~n companies operating at 

slfEerenL levels in the economic process. The rules sé'.fe­

guaro not only competition which could take place b€:+-.ween 

the firms parties to an agreement, but also compet.ition 

beLwoen the firms and third parties, and among third parties 

themselves. 54 Agreements between firrns belonging to th.e 

sarne group are not caught by this prohibition, since such 

agreements are considered as matters of inlerna1 allocation 

of tasks. 55 Neverthe1ess according to the ECJ Article 86 

50. Ibid., Art. 37. 

51. Ibid., Art. 90. 

52. ECJ Case 26/62, op. cit., Ch. l, fn. 24, p. 1; Case 
6/64, op. cit., Ch. l, fn. 23 at 585. 

53. Suera, Ch. l, fn. 244; see J.M.H. Faul1 and J.H.H. 
weller, "Conflicts of Resolution in European Competi­
tion Law", (1978) 3 Europ. L.R., p. 116 at 120-126. 

54. \'J.C. Sch1ieder, "European Competition POlicy", (1981-
82) 50 Antitrust L.J., p. 647 at 656. 

55. ECJ Case 15/74, Centrafarm v. Sterling Drug Inc. 
(1974), 2 ECR, p. 1147, Ground 41; see D. Vaughan, 
(ed.) Law of the European Communities, Londen, Butter­
worths, 1986, Vol. 2, at 878. 
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may apply in such a situation. 56 

The prohibition of Article 85(1) applies only ta 

agreements which "are likely to affect trade betwecn the 

Member States". This provision does not preclude its appli­

ca t ion in cases whe re the head of f ices of a Il fi rms ta king 

part in an agreement are located in one Member States. 57 

Article 85(2) provides that any agreement or deci­

sion contrary ta Article 85(1) is automatically null and 

void. The third paragraph of l-hic: article provides for 

exemptions to the general principle of the first two 

paragraphs. 

Article 86 i5 breached if the dominance of a firm 

resul ts in e f fects wh ich con travene the ob ject ive of an 

undistorted system of competition. The Article 86 prohibi­

tion is quite strict, since unlike Article 85, it contains 

no exemptions. 

The ECJ has ruled tha t "the dom Ina nt pos i t ion 

relates ta a position of economic strength enjoyed by an 

undertaking which enables it to prevent effective competi­

tion belng J'Tlaintalned on the relevant market by qiving it 

the power to behave ta an appreciable extent independent ly 

of its competitors, customers and ultimately of its con-

::.umers."58 The tes t for dom Ina nce i ne l udc~) st ructu re of 

the re levant market, and marke t share of the fi rm conce rned, 

it~ financial resources, degree of vertical integration, 

advance over campe t i tors in re la t ion ta technology or d i8-

tribution, and barriers to market access for ncw competi-

56. See infra Ch. III, p. 206-211. 

57. Ibid., Ground 39. 

58. ECJ Case 27/76, United Brands Co. v. Commi!3si0!2., 
(1978) 1 ECR, p. 207, Ground 65. 
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tors. 59 Existence of a dominant position can be 

establishcd only for a relevant market covering Lhose goods 

or serVIces which are considered by consumers to be similar 

by reason of their characteristics, price or use. 60 The 

fact howcver that a dominant position exis1:s is not suffi­

cienl for ArtIcle 86 to be applied. An abuse of the 

dom]nant position is a necessary ingredient of the Article 

86 prohIbition. 

As far as the behaviour of such a firm is concern-

eè, the Court ruled that Article 86 relates 

tn the behaviour of an undertaking in a 
dominant position which is such as ta 
inf 1 uence the structure of a market where, 
as a resul t of the very presence of the 
undertaking in questIon, the degree of 
competition is weakened and whicl-), through 
recourse to methods different from those 
which condition normal competition in 
products or serVIces on the basis of the 
transa c t Ions of normal opera tors, ha s the 
effect of hi ndering the maintenance of the 
degrec of competition still existing in 
t~c mgfket or the growt h of tha t compet i­
tlon. 

It must be noted that, although articles 85 and 86 

are di rec ted to undertak i ng s, Member Sta te s may not enact 

measures cnab 1 l ng pr l vate unde r tak ing s to escape from the 

const ra i n ts i mposcd by those art icI es, 62 and, consequen­

tl y, shou lel not impose or favour the conel us ion of ag ree-

59. Ibid., Ground 66. 

60. ECJ Case 6/72, Europembal1age Corp. v. Commission, 
(1973) 1 ECR, p. 215. 

61. EC,] Case 85/76, Hoffman-Laroehe and Co. A.G. v. Com­
mission, (1978) 1 ECR, p. 1139, Ground 91. 

62. ECJ Case 13/77, Tobacco Products, (1977) 2 ECR, p. 
211 5, Grou nd 31. 
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ments contrary to the competition rules (lf the Trealy.63 

Thereiore, Article 86 applies to an undertaking holding él 

dominant position in a particular market, even where lhal 

position is due, not to activities of thE' undertaking 

itself, but to the fact that there can be no competition in 

that market by reason of legal prov isions. 64 

The Article 86 prohibition does not apply unless 

the prohibited action aU.:::cts the Common ~1arket or a sub­

stantial part of il. Appllcation of Article 86 is trigC)ered 

only if that quantitative threshold lS met. 65 It would 

seem that the term "subslantial part" of the Common Market 

refers to large or medium-slzed Member States or even areas 

of a ~lembe r Sta te. 66 

Finally it is important to note that, to dea l 

effectively with infringements of the ban on restrictive 

pract ices or on abuse of a dom ina nt pOS l t ion, the Commiss ion 

has extensive powers to invcstigale 67 to open proceed­

ings, to make decisions and to impose penalties with rE:specl 

to enterprises and associa t ions of enterprises. 

63. Amphoux, op. cit., Ch. l, fn. 237 at 182. 

64. ECJ Case 311/84, T~l~rnarketing (CBEM) S.A., (1985) 3 
ECR, p. 3270, Ground 18. 

65. L. Gyselen and N. Kyriazis, "Article 86 
~:onopoly Powe r r1easu rement Issue Rcv i si ted" , 
Europ. L.R.,~. 134 at 144-146. 

EEC: The 
(1986) Il 

66. SChlieder, op. clt., Ch. II, fn. 54 at 676. 

67. On the i nves t ig a t ion powers of the Comm i ss ion and the 
1eg a 1 reg ime coveri ng the 1 nf ormation 9 ive n tü the 
Commission sec J ./1. ,Joshua, "Information in BEC Com­
petition Law Procedures", (1986) 11 Europ. L.R., p. 
409-429. 



T 
r 

112 

b. Application of Articles 85 and 86 to Air 

Transport 

The Council adopted in 1987 two Regulations. The 

fi rs t lays down the procedure for appl ica tion of the rules 

on compet i t ion to the air transport sector (Regulation 

3975/87); the second provides for certain exemptions from 

the application of Article 85(1) (Regulation 3976/87). 

(1) Council Regulation 3975/87 

i) Terr i tor ial Scope 

Reg ulat i on 3975/87 l ays down deta iled rules for the 

appl ication of Articles 85 and 86 of the Rome Treaty to 

international 

airports. 68 
air transport services between Community 

The Regulation does not apply to services 

belwecn Communi ty and non-Communi ty airports, nor does i t 

appl y to domes t l C serv i ces pro\! ided wi th in the terr l tory of 

ail EEC Member State. An uncertainty is thus created with 

respect to fli~hts nol between Community airports. The fact 

that the Regulation is not applicable does not mean that the 

competition rules are not applicable. Slnce the Regulation 

docs nol exclude appl ication of the compeU t Ion rules to 

serv lces betwecn a Community and a non-Communi ty airport or 

betwecn two airports both si tuated ln the same country, the 

competition rules do apply in these situations. In addi­

tion, such an exclusion would be inconsistent with the EEC 

Treé:lty (or two reasons. First, accordl.ng to Article 145, 

the Counc il' s ob l iga t ion is to "ens ure coord i na tion of the 

general economic policies of the Member States" and not to 

68. Council Regulation 3975/87, op. cit., Ch. l, fn. 319, 
Art. 1(2). 
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amend the Trea ty. Second, the ECJ dec ided in the Nouve Iles 

Frontières case that the competItion rules apply ta air 

transport. 69 Nothing in the Court's decision demon­

strates an intention ta exclude domestic air transport or 

international air transport betwecn Community and non­

Community airports from applIcation of the competi.tion 

rules. This consideration is relnforced by the fact that 

articles 85 and 86 apply even to conduct occurn n9 outs ide 

the EEC, if this conduct produces its effectc; within the 

Commun i ty. 70 Two cone l us ions can thûre fore bc <Ü- dwn. 

First, the Council, by not considenng thOSL' situations, 1.S 

in breach of its Treaty obligat ions as Interpreted by the 

ECJ. Second, the applicable regime in those two sItuations 

should follow the ECJ's judgment in Nouvelles Frontières. 

As a result of the Councll' s inaclivity on these 

matters, agreements, declsions and concerted prùcllcef; amonrl 

airlines on the tOplC of intra-Communl ty fI ights dre 

automatically prohihited, pursuant tü ArLicll> 8S( 1) and (2), 

if they have as their effect or ol)Jecl the preventIon, 

restric t ion or dis tort ion 0 f compe t1 tl on amrJn<J Membc r 

States. Furthermore, actions by airl ines which take 

improper advantage of a dominant positIon witrlln the Common 

r>1arket are also prohibited. Whlle a prior rleclarallon to 

this effect by the CommIssion, the ECJ or "natlOnal aulhori­

t ies" is not rec]u i red, thesc proh ib l t ions are not automa t ic 

for flights between Community and non-Community airports or 

for domestic fl ights. 71 

6:'. Op. Clt., Ch. l, fn. 217, Ground 45. 

70. ECJ case 48/69, Imperial Chemical Industries Ltd. v. 

71. 

Commission, (1972) 2 ECR, p. 619. 

On the extra-territorial effect of thé competition 
rules of the Rome Treaty, see infra Ch. II l, p. 202-
218. 
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i i) Procedure for Application of the Competition 

Rules 

Regulation 3975 resembles Council regulations on 

appl ica t ion of the campet i t Ion ru les ta the other modes of 

transport, particularly for CommIssion powers to investi­

gate, issue ceas!? orders, and impose fines and penalties for 

violations. 

Fortunately this 

definition of "prohibited 

prohibitIons of articles 

Regulation does not give its own 

activities", but relies on the 

85 and 86. The Commission must 

initlate procedures to terminate infringements of articles 

85 and 86. According to Article 3 of the Regulation, the 

Commission may act on in its own initiative or on receipt of 

a complai nt submltted ei ther by a ~1ember State or by a 

natural or legal person who claims a legitimate interest. 

If the CommIssion concludes that there i5 no infringement of 

the competition provisions of the Treaty, it will reJect the 

complaint as unfounded. 72 If the CommissIon finds that 

there has becn an infrlngement, lt may require by a decision 

the concerned party to bring such an infringement to an 

end. 73 

It mlght happen, however, that an agreement, 

decision or concerted practice satlsfies both articles 85(1) 

and 85(3). In suc h a case the Comm iss ion mus t dec ide 

whether to apply ArtIcle 85(3) and thereby exempt the 

pracUee from the scope of ArtIcle 85(1).74 An exemption 

alsa may be granted under Article 2 of the Regulation for 

72. Council Regulation 3975/87, op. cit., Ch. l, fn. 319, 
Art. 4(2). 

73 • l b id., Ar t. 4 ( l ) . 

74. Ibid., Art. 4(3). 
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certain technical agreements. Such agreements are exempted 

from Article 85(1) prohibition if their sole object and 

effect is to achieve technical improvements or co-operalion. 

A non-exhaust ive 115 t of suc h ag reements i s con ta i ned in the 

Annex ta the Regulation. 

As we Il, exempt ions may be gr an ted pu t'suan t to an 

obj ect ions proced ure prov ided by Art ic le 5 of the Reg LI la­

tion. Following this procedure, if an agreemenl, decision 

or concerted practice of an undertakln(] falls within the 

pro h i bit ion 0 fAr ti ,:; le 8 5 (1 ), and 1 f th a t und C' 1- t cl k i n (J fi e c k ~:; 

application of ,'\rticle 85(3), lt must submlL Cln applicalion 

to this effect to the Commission. If the Comml'>'>lOn has in 

its possess ion aIl the aval1able ev Idl'nc~ 1 it wi 11 Judg(> lhe 

applicatio'1 admIssible. If the Commission h cl ,; ta kr:n no 

action against thi.:; agreement, pursuant to tlll' ArL lclc 3 

procedure described above, lt "'llll publlSh Uw appl1Cé'lllOn 

in the Official Journal of the European Communitles and 

i n vit e aIl i nt e r est e d th i rd par t U~ s t 0 su b m 1 l trI C ire () m -

ments. TIJe CommISSIon vlill then dCCldr' on the appllCClhlllty 

of Article 85(3). If the éj(J[(~emenl, declsion or cuncl!rLed 

practice conforms wltlJ Lhe descrlptlon Ulvcn ln lhl! applica­

tion, and l[ the condltlOns of Artlcle 85(3) art! sclli~:;fied, 

the CommIssion must exempl It [I-om tfw Art lcll! 8S( 1) prdll­

bi t ion. This exempt 10n WI Il be va] id [or a penod of six 

years from the date of publlcaLIon ln the OffIcial Journal. 

If the CommIssIon finds that the condlLions of ArtIcle 85(3) 

are not satic:;fied, It must so not.ifi tht:.: appllcFlnls wilhln 

90 days from the date of publicallon ln lhl~ OffiCIa] 

Journal. The Commission must Issue é) deClsion, even aftr.;r 

the 90-day period, declaring that the prohIbition of ArticlH 

85(1) applies. ThlS decision may be retroactivc, if the 

applicant has provided inaccurale In[ormatlon, has abuscd an 

exemption from the prohibitIon of Article 85(1) or has 

contravened Article 86. 

If the Commission decides to apply Article 85(3), 
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whether the decision was made after examination of a submit­

ted applicatIon, on the Commission's own initiative or after 

the Commission received a complaint, that decision is 

sub j ec t to any cond i t ion s imposed by the Commiss ion and mus t 

indicate the period of its validity, WhlCh cannot be less 

than SIX years. 75 This decision can be renewed if the 

condltions for applying Article 85(3) continue to be satis­

f ied, 76 but can be revoked or amended under certain 

circumslances. 77 

For thlS purpose, the competent authorities of 

Membe r 

ed. 78 
Sta tes mus t assist 

The Comm i s sion can 

the Comm i ss ion, if so request-

request aIl 

tion from the governments and compe tent 

necessary informa­

authoriUes of EEC 

Member States, as weIl as from any undertaking. 79 The 

Re0ulation specifies that these undertakings are obliged to 

provide th~ Commission with aIl the information 80 requir­

cd; it also provides the procedure to be foIlowed if such an 

undertakin.g does nol comply with the Commission's reguire­

menU;.81 Howcver, the Regulation does not mention any­

thing concerninlJ the oblIgation of governments or competent 

au thor i t ies • If governments or compe tent au thor i t ies do not 

rep l y to a Comm i S5 ion 1 s reques t for lnforma t ion, the Commis­

sion may re [er the ma t ter to the ECJ, in accordance wi th 

Article 169 of the EEC Treaty. The Regulation also invests 

75. Ibid., Art. 6 (l ) • 

76. 1 bid. , Art. 6 (2) • 

77. Ibid. , Art. 6 ( 3 ) • 

78. .ibid. , Art. 10(1). 

79. Ibid., Art. 9 (l) • 

80. Ibid., Art. 9 ( 4 ) • 

81. l bi d. , Art. 9 (5) • 
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powers; 82 and imposes 

the concerned under-

The Regulation provides for penalties to be imposüd 

by the Commission, if undertaking!'> either supply incor-rtJcL 

information or do not comply, intentionally or 11t.>(JUrJenLly, 

with the investigation procedure. More severe penùltics ore 

imposeè if an undertaking infringes l\r-ticle 85(1) or Article 

86. 84 The Commission may also impose periollic penalty 

payments for the purposc of endineJ éln infrJ ngt'rnenL of 

articles 85 or 86, or to obtain any requested information. 

Subsequent to compllance by a concern0d undertakinCl, the 

Comm iss ion ca n fi x the tota 1 amoun t of the pena lty at a 

lower figure than that which would have resulted from the 

original decision. 8S 

All deci si ons 0 f the Commi s s ion on the implementa­

tion of competition rules on air transport are subject to 

rev iew by the ECJ. The Court has unlimitcrl jurisdict.ion t.o 

review these declsi"Jns and to cancel, reduce or Increasc the 

fines or perlodic penalty payments Imposcd uy lhe Commis­

sion. 86 ln addition, the Regulation glves parlies and 

third persons the right to he heard prior ta any Cr)mmission 

decision,87 and provides guarantecs for professional 

secrecy.88 

Fina1ly, the Regulation provides that in accordance 

82. Ibid. , Art. 11(1). 

83. Ibid. , Art. Il (3). 

84. Ibid., Art. 12. 

85. Ibid. , Art. 13. 

86. Ibid., Art. 14. 

87. Ibid. , Art. 16. 

88. Ibid. , Art. 17. 

, 
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with the Nouvelles Front.ières ]udgment the national authori­

ties of ~1ernber States may decide whether any case falls 

undcr articles 85(1) and 86. ThIS power is limited in time, 

since Member States car only act until the Commission 

deCldes to initiate a procedure elther for formulating a 

decision on the case in quesUon or for notification, within 

90 ddyS of publication in the Official Journal of an appli­

catIon based on ArtIcle 85(3), that there are serious doubts 

as ta the application of Article 85(3).89 The Commission 

has the sole decislon-making authority for matters concern­

ing the applIcation of Article 85(3), subject ta review of 

its declsion by the ECJ. Nevertheless, the CommIssion must 

act in close and constant liaison with the competent 

authoritles of Membér States 90 and in certain cases, must 

consul t wi th the Advisory Committee on Agreements and 

Dominanl PositIons in AIr Transport, (Advisory Committee) 
91 crea ted for th i s purposG. 

(2) Block Exemptions from Article 85(1) 

Apart 

granted by the 

from individual 

Commission either 

of 

exemptions, which can be 

by individual decision or 

Article 5 of Regulation accordlng 

3975/87, 

to 

the 

the procedure 

Counci l adopted Regulat ion 3976/87, enabl ing 

the CommIssion to grant by tegulation block exemptions from 

Article 85(1) prohibition ta certain 

menle; and concerted practices. 92 

89. l bld. , Art. 7. 

90. Ibid., Art. 8 ( l ) • 

91 • Ibid. , Art. 8(3),(4), ( 5) , ( 6 ) • 

92. Council Regula t ion 3976/87, 012, 
Art. 2 ( 2 ) • 

categories of agree­

This Regulation 

ci t. , Ch. 1, fn. 320, 



119 

applies, just as Regulation 3975/87 does, to international 

air transport between Community airparts only.93 These 

block exemptions may be granted for a 1 imited time in order 

to allow airlines to adapt to an increasingly competitive 

market. 

Article 2(2) of the Regulation contains a non­

exhausti ve list of matters that the Counci l cons iders the 

Commiss ion may exempt unde r Art i c le 85 ( 3 ) . Before adopt i ng 

a regula t ion to th is ef fect, the Comm iss ion mus t consu 1t the 

Advisory Committee 94 and invite a1l persons and or<janiza-

tions concerned to submlt their comments. 95 Such a 

regulatlcn is retroactive to decisions and conce~tdd rrac­

tices which existed at the date of entry ir·to (oree of the 

regulation. 96 However, the regulatlun nust expire by 

January 31, 1991. 97 

l t might happen that the persons concerned are in 

breach of a conditlon or an obligation attached to the 

exemption granted hy a Commission's regulation. ln such a 

case 1 the Commission must Eirst address recommendùtions to 

the concerned persons 98 and then, dependinl] on the 

gravit y of the breach, must adopt a declsion that will (1) 

prohibit them from carrying out or require them to per(orm a 

specifie act, or (2) withdraw the benefit of the block 

exemption, but accord the party in breach an indivldual 

exemption pursuant ta Article 4(2) of Regulation 3975/87, or 

93. Ibid. , Art. 1-

94. Ibid. , Art. 6. 

95. Ibid. , Art. 5. 

96. Ibid. , Art. 4. 

97. Ibid. , Art. 3. 

98. Ibid., Art. 7 ( 1 ) • 
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(3) withdraw the benefit of the block exeMpt ion. 99 

Similari1y, if an agreement covered by a block exemption has 

effects which are either incompatible with Article 85(3) or 

prohibited by Article 86, the Commission may withdraw the 

ben e fit of the exempt ion and ta ke all appropr ia te measures 

neccssary to end the infringement. 100 

RegulatIons 3975/87 and 3976/87 on competition 

authorized the Commission as the Community's institution for 

implementing them. On January l, 1988 the Commission was 

invested with simllar powers for air transport, as is the 

case in the othe r econom i c sec tors, 101 and now does not 

have ta act on the basis of Article 89. T" ,erea f ter, the 

Commission Informed the 13 air1ines that it would undertake 

new appropriate action, according to its new powers, on aIl 

airline agreements WhlCh were still formally in force after 

January l, 1988 and which contained measures contrary to the 

new pacl<,é)(]c. 102 The Commission olso announced in April 

1988 that it had drafted three regulations, pursuant to its 

authority undcr Regulation 3976/87. 103 These regulations 

wcrt:> aaopted by the CommissIon on July 26, 1988 and cover 

(1) agreements between air transport undertakings concerning 

joint planning 

sharing, tariff 

99. Id. 

and co-ordination 

consultation, and 

100. Ibid., Art. 7(2). 

of 

slot 

capacity, 

allocation 

revenue 

at air-

101. See Press Release IP(87} 217 Brussels, June 4, 1987; 
l P ( 8 7) 6 1 4, Bru s sel s, De c • 2 3, l 9 8 7 • 

102. Press Release IP(87) 614. 

103. Press Release IP (88) 234, Brussels, 22 April 1988. 



,1 

121 

portsi104 (2) provision ot ground handling ser-­

vices: 10S and (3) computerized tirne-tabling and ticket 

reservat ion systems. 106 

2. Fares and Capac i ty Deterrni na tion in the EEC 

The objective of the Council Directive on Fares and 

the Dec is ion on Capac i ty is to produce more compet i t ion, 

sinee the combination of governmental limitations on entry 

and capacity together with airline agreements on pricing and 

pool i ng had crea ted an i nadequa te level of compe t i tion wi th­

in Europe. 

Bath measures are the first three-yea r step toward 

creation of a European internaI market by 1992. Before 

November l, 1989 the Comm iss i on mus t pub 1 i sh a report on the 

appl ication 

report, the 

of these measures .107 On the bas is of th is 

Council will revise by June 30, 1990 108 ils 

rneasures on fares and capaci ty. 

Both the Dec 1 s ion and the Direc t i ve wer~ addressed 

to the EEC Membe r S ta tes for their implementation by 

104. Regulation (EEC) No. 2671/88 0,,]. Eur. Com. No. L239/9 
(30.8.88) infra, Ch. II, p. 153-155. 

105. Corn. Regulation (EEC) No. 2673/88, a.J. Eur. Corn. No. 
L239/17 (20.8.88); infra, Ch. II, p. 153-155. 

106. Corn. Regulation (EEC) No. 2672/88 O.J. Eur. Corn. No. 
L239/13 (30.8.88); Infra Ch. II, p. 169-170. 

107. Directive on Fares, op. cit., Ch. l, fn. 321, Art. 9; 
Decision on Capacity, op. cit., Ch. l, fn. 322, Art • 
.:. 3. 

108. Directive on Pares, ibid., Art. 12; Decision on Capa­
city, ibid., Art. 14. 
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December 31, 

Commission. 109 
1 987 , on consultation with the 

a. Liberalization of Air Fares 

The Direc t ive prov ides for a Communi ty system for 

approval of fares on scheduled air services between Commu­

ni ty ai rports • As is the case unde r the ECAC Ag reement on 

Fares, Member States cannot conclude any agreements contai.n­

ing more restrictive provisions than those adopted by 

the Counci l, while more flexible arrangements are 

a llowed .110 

Several criteria have been fixed to determine 

acceptable fares .111 Fares should take into account the 

fully allocated costs of air carriers, the needs of consum-

ers, the need for 

competitive market 

Plling of 

ECAC Agreement .112 

a satisfactùry return on capital, the 

situa t ion and the avoidance of dump i ng. 

fares is subject to the same rules as the 

App roval is once aga in ei ther express 

or tacit. 1l3 The validity of an approved fare is un-

1 im i ted, un le'3s an exp i rat ion da te has been agreed or 

rep laced. Fares can be pro longed after the l r or ig ina1 

expiratIon date, but not for more than twelve months. 1l4 

If a fare is approved for a service on a certain city pair, 

109. Directive on Fares, ibi d. , Art. 11; Decis ion on Capa-
city, ibid. , Art. 12. 

110. Directive on Fares, ib id. , Art. 6. 

Ill. l bi d. , Art. 3. 

112 • Ibid. , Art. 4 (l) • 

113 • Ibid., Art. 4 ( 2 ) • 

114. l bi d. , Art. 4 ( 3) • 
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a carrier operating the same route can match the approved 

fa re except for ind i rect f lights wh ic h exceed the l~ng th of 

the shortest direct serv ice by more than 20 per cent. 115 

As under the ECAC Agreement, only third- ano fourth-freedom 

air ca rr iers can act as price leade rs. 1 J 6 Howcvcr, the 

Directive recognizes a fifth freedom right t.o air carriers 

even if they have to app1y fares already approved for th j rd­

and fourth-freedom carriers. 

The EEC Di rect i ve a1so incorpora tes the dis t inc t ion 

between maintenance of a regulat ion reg ime and adopLion of a 

flexible regime, according to wh(ather a proposed fare faUs 

within or outside the created "zones of f1exibi1ity". The 

Direct ive re i tera ted the same zones crea ted by ECAC. 117 

Fares falling within the zones 

while provisions concerning 

contained in Article 5(3). 

are automatically approved, 

additional flexibility are 

The conditions which a fare must satis[y in arder 

ta quaI if y for automatic approval are less stringent under 

the EEC Directive than under the ECAC Agreement. To qua 1 if y 

for the discount zone, 118 the fare must app1y to a 

round or circle trlp with a maximum stay of six months. In 

add i tian, e i ther the mi n imurn stay must be not less than 

Saturriay night or six nights, or, for "off-peak" flights, 

tickets must be purchased ..1t 1east 14 days in advance with 

reserva t ion, ticke t i ng and payment made a t the same t ime, 

with cancellation or change of reservation possible only 

prior ta departure and at a fee of at least 20 per cent of 

the ticket priee. 

115. Ibid., Art. 4(4). 

116. Ibid., Art. 4(5). 

117. l b id., Art. 5. 

118. Ibid., Annex II, Art. 1. 
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To qua l Hy for the deep discount zone, 119 a fare 

must mec: c aIl of the above eond i t ions in add i tian to one of 

the eond i tians attached ta deep discount zone fares under 

paragraph 4 of the Annex to the ECAC Agreement .120 In 

the case of an "off peak" flight, a fare will qualify as 

falling vJlthin the deep discount zone if it refers to a 

rounn or circle trip of a maximum stay of six months. Such 

a fare also must satlsfy one of the following two schemes. 

Z\ccording ta the first scheme, thlS fare must refer to a 

service for wh ich the ticket is purchased at least fourteen 

days ln advance, with reservation, tieketing and payment 

made a t the same t ime , wi th ca nee llat ion or change of 

reservatlon only possible prior ta departure, and at a fee 

of at least 20 per cent of the ticket priee. 

This condItion must be coupled with one of the 

f ollowi n9 cond l t ions: ( l ) the passenger must be aged not 

more than 25 years or not less than 60 yearsi (2) father, 

moUler, or both and the i r chi Idren aged not more than 25 

ye.Jn'; must be travelling together (mInimum 3 persons); or 

(3) SIX 

tickeLs, 

or more 

mus t be 

persans together wi th 

travelling toget'1er. 

cross-referenced 

Accord i ng to the 

second schemc, purchase of the ticket must be made at least 

28 days in advance ~ reservation, ticketing and payment must 

be made a t the same time i and canee llat i on or change of 

r~serva t ion mus t on 1 y be avai lable at a fee of a t leas t 20 

per cent of the ticket priee, if cancellation or change in 

rescrvat ion 1S requested more than 28 days before the date 

of dcparture, or at a fee of at least 50 per cent of the 

ti.cket price if cancellation or change in reservations is 

made in a period less than 28 days before the departure 

date. 

119. Ibid., Annex II, Art. 2. 

120. Supra, Ch. II, p. 100. 
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Consequently, discount and decp discount fa res can 

be offered to travellers outside peak hours, allowing res­

pective1y at 1east a 10 to 35 per cent and 35 to 55 per cenl 

discount ra te 1 sub j ect to the ahove-men t ioned cond i t ions, an 

offer which was not included ln the ECAC packaue.12l 

Article 7 of the DIrecLive prov ides for Llw seUle­

ment of disputes which milJht arise if one party approves a 

fare while another does note Although th(~ procedure, is 

generally the same as that in the ECAC Agreemo:?nl, lhere drû 

differences, particu1arly due to the special powcrs of the 

Commission in this respect. As well, the Commission'~ role 

in the procedure extends its duration. ln case of a dis­

agreement and subsequent to appropriate notification, a 

consultation procedure takes place if the dispule has not. 

been resolved. Any disagrecment lS subJect lo an ilrl)itra­

tion procedure, which i.s ca rrie,j out by thref~ arrH traLors, 

unless the parties agree to the appainlmcnt or a sin<jle 

arbitrator. If the parties cannat aeJree on the appoinlment 

of the arbitrators, the panel le; completed lJy lhe Presidenl 

of the Coui1cil, as in the arbitrallon procedure e'3lablished 

by the ECAC Agreement. The Commlssion hM; Llw rliJhl t0 

attend any arbitration procedure as an ohserver. The iJrlJi­

tration panel musl submit the art)ilratlOn aWé.lrd lo lhe 

Commiss ion, wh i ch has ten days lo con fi rm i t s compli a nce 

with the Community law. The Commission's decision, which 

can be express or tacit, is binding on the parties con­

cerned. 

Finally, pursuant ta Article 10 of the Direcliv?"~, 

Member States are obliged to eliminate any incompatibility 

wh i ch cou Id ar i se from an agreemen t concl uded wi th one or 

more non-r1ember countries giving fifth freed0m ri'Jhts for a 

121. See Europe, June 22/23, 1987, No. 4574; June 18, 1987, 
No. 4571. 
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route between Member States to a non-Mernber State carrier. 

b. The Council Decision on Capacity 

The Dec i s ion on Capaci ty concerns the shar ing of 

capacity, between air carriers of one Member State and air 

carriers of another Member State, on scheduled air transport 

services between these States. The Decision also app1ies to 

access for Community carriers to certa in routes between 

Mcmbe r Sta tes wh i ch they d id not ope ra te pr ior to the 

adoption of the Decision. 122 

(1) Capacity Provision 

Automat i c approval is given for capac i ty increases 

in aIl bilateral relationships, if the resulting shares of 

capac i ty do not excecd the 55-()5 per cent 1 imi t 

pedod between Janual:"y l, 1988 and September 30, 

and the 60-40 per cent limit after October l, 

in the 

1989 123 

1989. 124 

If a carrier suffers "serlous financia1 damage" from 

irnp1 ementa t i on of thes e arra ngemen ts, he rnay reques t a re­

exam i na t ion of these capac i t Y prov is ions for the period 

after October l, 1989. 125 The Council will then make a 

decision, aftel:" it receives the Commission's proposaIs, as 

to whether these provisions should be applied to their 

integrity.126 

122. Decislon on Capacity, op. cit., Ch. l, fn. 322, Art. 
1 ( l ) • 

123. Ibid., Art. 3(1). 

124. Ibid., Art. 3(2). 

125. lb id., Al:"t. 4 ( 1) • 

126. Id. 
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Capacity adjustments within the above 1 imits, and 

for any given season, will also be approved dutomaticdlly 

under four conditions: 127 (l) after the first automùtil' 

approval, the air carrIer offering h~ss capacity wi Il he 

able to inc rease i ts capac i ty up ta the l im i t of the cdpa­

city approved for the ca rrier of the ~1embe r Sta te of fer i na 
the larger capacitYi (2) if the carrier wilh less capacity 

chooses to react as per (1), it WIll receive llutomûtic 

approval for one further increase up the level of ils firsL 

capacity filing for that seasoni (3) the carriL'I' offerinq 

less capacity will then receive aulomatlc approvLll for on\..' 

i ne r e a s e u p t 0 the mat chi n 9 le \t el; and ( 4 ) a n y [ u r lIw r 

i ncreases dur i ng tha t season wi Il be sub J ccl to the appl i­

cable bilateral provisIons between the two ~1ember Slal0s 

conC8 rned. l t i s import ant ta note tha t thcse cond 1 t Ions do 

not apply to regional air transport serVlces Which aLe:! su/>­

ject to the 1983 oirectIve 128 as amendcd ln ]986. 129 

(2) Market Access Provisions 

The market access proVlSlons are the most importanl 

elernent in the package. Slgnificant new opportunHies arc 

given to existlng airlines for startjnÇ.J new servlces and tl) 

potential newcomers [or enterIn~ the market. 

Art 1 c le 5 of the Dec i sion prov ides tha t Membe r 

States cao designate two or more of thelr air carrlers ta 

operate scheduled air services to cach of lhe other Member 

States. Member States may nat deslgnate more than one 

carrier on a given route, except on routes on w/"nch: (1) ln 

the first year after notification of the decision, more than 

127. Ibid., Art. 3(4). 

128. Ibid., Art. l( 4). 

129. Directive 86/216, op. cit., Ch. l, fn. 176. 
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250,000 passengers were ca rr ied in the preced ing yeari ( 2 ) 

in the second year, more than 200,000 passengers were 

carried in the proceed ing year or there were more than 1200 

return [ l ights per annumi and ( 3 ) in the third year, more 

tha n ] 80 ,000 passenge rs wc re ca rr ied or there were more than 

1000 flights per annum. 

The Dec i s ion al so accoun ts for the in teres ts of air 

carriers in peripheral 11ember States and protects relations 

betwecn hub air;Jorts of one T1ember State and regional air­

ports of another Member State. 

ArLicle 6 of the Decision authorizes Community air 

carriers to establish third- or fourth-freedorn scheduled air 

se rv ices be twec n ca lerJol-y lai rpo rts in the terri tory of one 

~lembe r S ta te a nô reg iona lai rport sin the telT l tory of 

another r1ember Slate. 130 Article 6(2) exempts certain 

airporLs frum élpplication of the above-mentioned principle, 

for the duratlon of the Decision, in order to prevent any 

major disturbanccs of existing air traffic systems and to 

Allow time for adaptation. Artlcle 7 provides that third­

and fourth-freedom air carriers may combine schedu1ed air 

services, if no traffic rights are exercised between the 

comhined points. 

Scrv ices prov ided in accorda nce w i th the above­

mentioned provisions are subject to the controls on capacity 

adopled by the Dec i sion, 131 un 1ess these serv i ces are 

offered on routes between hub airports and regiona1 air­

ports, using alrcra(t with no more than 70 seats. 132 

The Decision also gives Community air carriers 

fifth- freeùorn rights for scheduled services between Member 

130. Annex TI of the Decision on Capacity, op. cit., Ch. l, 
En. 322, llsts the airport categories. 

131. Decision on Capacity, ibId., Art. 5(3), 6(1). 

132. Ibid., Art. 6(3). 
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States, if third- or fourth- freedom rights t~X i s t and if such 

a service meets the following conditions: 133 ( 1 ) it i5 

authorized by the State of re<jistraLion of the Commun i ty air 

carrier concernedi (2) it 1S oper<:llt'd as the exlension of ~l 

service from, or as the preliminary of a servic!:::' to, thl' 

carr1er's State of registratloni (3) it is opcr-aled twtwcel1 

two airports, at 1east one of which is rial a cdtè<jory 

airporti and (4) not more than 30 per cent of the • 1 carrler s 

annua1 capaci ty on the route concerned may be used for 

carriage of fifth-freedom passenuers. 

Notwithstandin] tne provisions on market access, 

Article 9 of the Dec1sion provides that a l\tember StcJte is 

not obliged to authorize a scneduled air service, if its 

airport has "insuffic1ent" facilit1es to accornmocL1L • .J lt, or 

when its mavigational aids are "lnsuff1cienL". Ilowcver, the 

Decision neit'ler spec1fies who will make LI1\' ftnal rleclsion 

ont h e i n s u f f 1 C 1 e ne y 0 f th a t r1 e m ber Sté) te' s f a cIl 1 t J es, no r 

specifies what procedure w1ll be [ollowcd lf thl) lw!) con-

cerned Member States disagree. Thereforl:, althou!]h lh!' 

Council has estab1ished a coherc:nt arbltraLion pr()c~]dun:! Lor 

disagreements concern1n'J the approval of fares, for dis­

agreements on the applIcation of ArLicle 9 of the Capacily 

Decision, 

ECJ. r n 

any dispute will mosl pr01>ably be re<.wlved by lhe 

such a case, the procedure will be cxlrem(]]y 

1engthy, given the fact that the Dcc1si0n is on] y val icl 

unti1 1990. Member States could, there[orf:, use this 

prov is ion to avo id the es tabli s hment of more 1 ibe ra 1 re 1 a­

tions between them. 

3. Contr1bution of the New Neasures 

As wi t ~ the ECAC Membe r S ta tes, the Counc il of 

r-1Ïnisters had to adopt measures on air transport, according 

133. Ibid., Art. 8. 
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to the most common wishes of all EEC Member States. This 

approach was inev i tab le, si nce these States have qu i te 

different ohjectives, have markets of different sizes and 

have airlines with different capabilities for surviving 

competition. 

The prov i s ions of the Pac kage, wh ich is cha racter-

ized as "a watered down vers ion of 

proposals,,134 do not bring any 

earl ie r pro-deregulation 

great changes to the 

European aviation environment. The liberal bilaterals con­

cluded hetwecn some Ilberal European States, ofEer more 

scope, whi le the Package does not put any real pressure for 

change on the con se rva t ives. r1 0 r e 0 ver, g () ver n men t s are far 

[rom bein'] deprived of 

prerogative of approval 

power. They have retained their 

ln both tariff and capacity deter-

mination, and in the case of market access. The competition 

rules are 

airports, 

Imp] emC'nted 

while the 

only for services 

capacity freedoms 

between Comnunity 

were al J:"eady in 

ef[ect. F'lexibllityon pricing does not cover the ver}' high 

busines'> fares. Also, while entry rights open some possibi-

Iities for further development, the 

the compclling conditions attached 

numerous derogatlons and 

to the exercise of fifth 

freedom rights lead to traùitional bilaterai negotiations, 

with the Cjovernments mastermlnding the conclusion of agree­

menls. For example, in 1988 multiple designation applied to 

on1 y 24 rou tes, of which 15 were to and from London, yet on 

134. P.P.C. Haanappel, A Decade of Deregu1ation, Address 
before the Aviation and Space Law Section of the Ass' n 
of American Law Schools, MiamI Fla., Jan. 9, 1988, p. 
10 in Dempsey, .9.E..:.. CIl., Ch. Ir fn. 183 at 679. 



those routes 10 already had multiple designation. 135 

Similarily, it should be noted that most "deep discounl 

zone Il fares, wh ich we re al ready in place, were be low the 

base of the tarifE flexitnlity zones. 136 GovernmL'nl<> 

have, consequently, largely relained POWC'L- of contl-nl and 

will be able to accelerate or:- slow down lhe l iherall Zùl inn 

process, accord i ng tü whethe r or:- not they have (\ 1 i hera 1 

attitude. 

However, the Package is only the first slep in thc 

creation of an internaI market by the end of 1992. Proyres­

sivisme was determined to be the best wo.y lü l ibet-ùllze al r 

transpor-t due to the special characteri':5Lics of 8uropeiln 

aiLlines. These airllnes are national carrier:-si as such, 

whether or- not they ar0 government or pr-ivé)l~~ ownl'd, the y 

have assumed r-esponslbilitles differ:-ent than those as:;umed 

by US carr-i.=rs. Furlher-more, ther-e dre larlJl' (ilrferencl~f; in 

str-ength between the European compùnies ("Europe il deux 

vitesses") • 

The competition r-ules are now in force and Ci'l11 be 

i n v 0 k e d b Y na t l 0 n aIs 0 f ~1 e m bec S ta tes l n f con t 0 f the i r 

national author-lties. Gover-nments cannot block chanlJc'S 

within the tarlff and capacity zones. The criteria WhlCh 

apply to the approval of facGs have bccn harm()niz(~r] ln dll 

r1embe r- S ta tes. Ther-(::-fore, once the conditions ar-c f.,éllis--

fied, an innovative airline can expect approval of far:-l!s, 

regardless of differences in governmenta 1 po li ci es arnonfj th(1 

Member Sta tes of the EEC. In this respect, the Counci 1 dld 

achieve the introduct ion of the firsl lefJal hêlsis for d 

135. European Airl1ne Mergers, Implications for Pass(Jngcr'-> 
and Policy Options, study commissioncd in Sepl. 1987 
by the Netherlands Min. of Tr-anspor-t dnr] PublIC Works 
from the IPAPA, June 1988 at 19 (hereinafter EurrJpean 
Airl ine Mergers) . 

136. Ibid. 



1 

132 

Commun l ty poli cyon air transport and d id succeed in con­

v inc lng f1ember States to abandon a small part of the ir 

sovereignty and apply supranational rules instead of nation­

al ones. 

Moreover, the Commission has been given extensive 

powers, not only for regulating application of the competi­

tion ruIes, but also for participating in the ta~i[f co­

ord i nat ion procedures. Consequently, the Comm lSS ion can 

ensu re tha t Membcr S ta tes wi Il app ly the Counc il measures 

and can pur'3ue ite:; efforts for the progressive liberaliza­

tjon of air transport. 

Tt shou Id be noted, however, tha t the steps now 

taken in Europe, for graduaI l iberal ization of the air 

transport market are ta be applled bilaterally. As such, 

the present procedure cannat Iead ta the drastic changes 

which are necessary for a consensus on an agreement by the 

end of 1992 for- amuI tllater-al, integrated air transport 

marke t. 

Council 

progresse 

At least the air transport measures adopted by the 

ln Decembe r 1987 have opened the way for further 

Ai r tra ns port campan ies ca n use tf)e new entry 

prov is ions as we 11 as those for f if th freedom se rv ices ta 

generate ncw expansion; they can use the new capacity 

provisions and offer supplementary capacity; they can crea te 

new promotiona1 tariEfs and attack certain markets they 

could not in the past i and they can co-operate wi th other 

carriers. 

The Commission started in 1988 to contemplate the 

drafting of proposals for the approximation of operating 

conditions, the improvements of safety and the harmonization 

of certaIn social provisions. 137 It also considered the 

possibility of defining rules for a common approach ta non-

137. program of the Commission for 1988, Bull. of the E.C. 
Sup. 1/88, Strasbourg, Jan. 20, 1988, p. 50. 
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memb<::r countries, notably on traffic rights. 138 Finally 

the Comm i ss ion adopted the three reg u l at ions conccrn i ng 

certain types of co-operation betwecn airlines. 139 

SECTION III - CONSOLIDATION OF THE EUROPEAN AIRLINE 

INDUSTRY 

It is certain that the European airline industry 

will, in its own way, follow the example of the U.S. indus­

t r y as far as the con sol id a t ion pro ces sis con c e r nt' d . 

Crea t ion of an 01 igopo li st i c env l ronmen t i s, howcvor, nol 

only undesirable but also contrary to the EIX Trei:lty's 

competition rules. 

1. European Airline Consolidation: The Future 

a. Factors Conducive to AirlIne Consolidation 

In the United States, airline mcr<Jers and other 

co-operative arrangements have increased considcrably sincc 

Deregu1ation, for the following reasons: 140 bankruptcies 

and business failures; a shield from competition; safequard­

ing market share and positioni desire for rapld expansion; 

feeding of traffic to hubsi 141 the snowball effect; 

138. Ibid. 

139. Supra Ch. II, p. 120-121. 

140. See "European Airline Mergers. op. cit., Ch. II, fn. 
135 at 71. 

141. AWST, Jan. 4, 1988 at 20. 
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obtaininC) scarce airport slots,142 gates and aircraft, or 

a CRS; and obla ining complementary route structures, since 

larger networks enhance route density and therefore increase 

profitability.143 Sorne of these reasons will certainly 

accelerate consolIdation of the European airline industrYi 

but such a consolidation will also find its roots in aspects 

speci f ic to the European legal, economic and aeronautical 

environment. 

The EEC was created in part with the objective of 

bringing about economic conditions that would favour the 

development of industry on a scale comparable to that of the 

United States, for the benefIt of the Member States and the 

people of the Community as a whole. The structural changes 

in the industry envisaged by the founders of the Community 

impl ied an increased concerted ef fort in the Commun i ty and 

in forms of co-operation for mulual undertakings. 

European airlloes already perceive ~he need to 

bui lt st ronger groupings amcmg themselves in order to meet 

the challenge of bath the me]a-carrlers which have emerged 

From US dereguJation and tl-)e strong Asian and Pacific area 

airlines. These achievements outside Europe suggest that 

very few Europea n ca rr iers are ea rn i ng enough on the i r 

142. Id.; A merger with Sabena would give SAS entrance to 
the Af r i ca n market and wou Id 9 i ve Sabena entrance to 
S. America and a more powerful position in the Asian 
market, "European Airline Mergers", op. cit., Ch. II, 
fn. 135 at 29. 

143. Airports have become one of the battlegrounds of US 
airlinE' deregu1ation, AWST, Nov. 3, 1980 at 55. 
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investments to compete with the "megas".144 Howcvcr, 

European carriers have to face the dismantl ing of interna 1 

frontiers by 1992, which can be cxpected to result in mdjor 

corporate reorganization within the Communlty. l ndeed, sllch 

structural changes are already under way in many Community 

markets, thE' air transport market being among the·m. 145 

The upcoming industrial restructuring wi Il be supported by 

the fact that there is in Europe an InCt-ec1S inc.l rel iance on 

the market economy, as weIl as a fdvourable polilic.)l and 

business climate. 

Furthermore, European airlines arc lookin<] for 

capital for equipment and automatIon in order to be able to 

respond to the increasing consumer demand Eor better service 

and lower fares .146 ~lany European countries are part i­

cula rly interes ted in fore ig n i nves tmen t as a mea ns of 

lowerlng the foreign debt. 147 

The fact that there are many rcasons for European 

air1ines concentration does not mean, howcver, that the 

144. "European Alrline ~lergers", op. ciL, Ch. II, fn. 135 
at 17; Al r Prance and Lufthansa agreed on the forma­
tion of a Joint airline, "Eurober1in France", to serve 
Berl in and W. Germany due to the US "mC(Jél[, '" threat, 
AviMag 969 (]-10-88) at 52,53, AWST, AU~l. l, 1988 at 
89, AWST, Nov. 4, 1988 at 125. 

145. Doc. Corn. (8B) 97 final, Amended ProposaI for (j 

Council Regulation on the ContreJI of Concentrdlions 
Betwen Undertaklngs, Brussels, Apnl 25, 1988, O.,]. 
Eur. Corn. '_988 C130 at 2; Sabcnél is convinced its 
dimension will not al10w It ta be competitIve in the 
1992 marked unless It Joins forces with olh(Jr 
carriers, l\viMag 959 (1-4-88) at 53. 

146. H. Nuutinen, "The Attractions of Cross-Border Link-
Ups", The Avmark Aviation Economist, May 1987, p. 6 
at 7, 8. 

147. Ibid., at 9,10. 
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future of the European aviation industry will para11el ta US 

experience. In Europe, to implement the use of mega­

carriers in the first stages of the liberalization efforts 

which pr0ceed full int.egration, European air1ines will have 

to look to transborder co-operc.1tion. This co-operation will 

be extremely dlfficult due to dlfferences ln legal, social, 

financial and cultural backgrounds. Existing legislation in 

most European countries does not easily allow for 

cross-border take-overs and mergers 

panies. special barriers are raised 

of air transport com­

to the es tabl ishment 

and operation of air transport se rv ices for licensing, 

designation and establishment. 

~Iost of the European c.ountries' national laws have 

two licensiniJ requlrements, o',,'nership and effective con­

tro1. 148 For ownershlp, the basic State requirement is 

that the maJority ownership must be vested in its nationa1si 

for control, the most common condition is 

manù~emcnt must consist of nationals. 149 
that .najority of 

Suc h requ i re-

ments not only block industrial restructuring, but are also 

con t ra ry Lo the EEC Trea ty si nce they con travene the pr i n­

ciple of non-dlscrimination based on nationality.150 

As far as designation lS concerned, most provisions 

round in bilateral agreements require that substantial 

ownership and control of the designated airline be vested in 

the contractlng party designating the airline, or in its 

148. "European Airline ~1ergers", op. cit., Ch. II, fn. 135 
a t 36. 

149. Sec Appendix I. 

150. Rome Treaty, op. cit., Intro., fn. 25, Art. 7; see 
d1so J. Naveau, "Le Droit de la CEE va-t-il influencer 
le droit a~rien international", (1988) l3 AASL, p. 161 
at 171. 
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nationals. 151 Consequently, the bilateral partnor 

reserves the right to disapprove of the designation if it is 

not satisfied that substantial ownership éll1d effective 

control are vested 

nationals. 152 It 

in the contractlng partncr or in 

is notewocthy that, althouqh the 

its 

EI-:C 

Council deait with the issue of multiple dcslgnation, no 

provision deal ing wi th this problcm was incl uded in the 1987 

Package. Even if no such problem arises in intra-EEC 

relations, given the principle of non-discrimination basad 

on nationality, this problem will be a vital one in lhe 

external relations of the EEC. 153 

An alternative Eor trans-national co-operation is 

to set up a :3ubsidiary in another country. This possibility 

i s qu i te l im i ted because es tab l i shme nt; <, prec1 udcd or res­

tricted by most countries. 154 ThIS situation may change 

in the fut ure for EEC Member St a tes, wi th app Il ca tian 0 f the.' 

EEC Treaty's ru1es on freodom of estahlishmcnl. 155 

It is not only national leglslat]on tl~at creates 

problems for trans-natIonal mE.'rgers, but international 

instruments as weIl. Article 7 of the Chicayo Convention 

prevents States from grantlng cabotage rights. Th]s prohi­

bition may apply to a multinational company which porforms 

domestic flights within the territory of one of the ownors 

151. IIEuropean Airline Mergers", op. cit., Ch. II, fn. 135 
a t 36. 

152. Id. 

} 53 • Se e in f ra, Ch. III, p. 196 -19 7 • 

154. IIEuropean Airline Mergers", op. cit., Ch. II, fn. 135 
at 37; see Appendix I. 

155. Rome Treaty, op. cit., Intro., fn. 25, Arts. 52-58; 
see infra, Ch. III, p. 193-198. 
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anrl Vlith aircraft registered in another owner country.156 

\tH Il the Sta te of the te rr i tor.z' in wh ich the serv iees are 

pcrformecl, be considered to have granted cabotage 

rilJhtc;?157 Another problem concerns the negotiations of 

bilateral agreements with thlrd countries. Which State 

owner of a combined airline will negotiate bilaterals? will 

the EEC Commlsslon be vested with negotiating authority? 

What wlll happen in negoU atlons if a joint airline has EEC 

S ta tes Members as we Il as non- E EC Sta tes Members that are 

members of ECAC?158 \Vhat will 1appen to the traffic 

rilJhts of l'je mc.'rged airlines? ~Jlll they be automatically 

lransferred or wl]l the bilateral partne~3 demand renegotia­

tion and concessions?159 

AlI of these legal obstacles d,,>monstrate that 

European airlines, in their rrandatory quest for scale 

econom ies and market st reng th th rough si ze, wi Il not be able 

lo follow the dlrect path of consolidation of companies of 

different natlonalities into slnglo units, big enough to 

La)..,.e on the US glants. Instead, the European way will be 

ca u L 10US, prag LèSS i ve, beg l nn i ng wi th ma r1.;e t l ng and ope ra­

tional relatlonships and dual designation. 160 Joint 

fleet plannino may come next, to be followed eventually by 

exchanges of equity, by joint management of financial 

resources and by c:omestic mergers and take-overs. 161 At 

that stage, and provlùed that political and legal con-

156. Hactnappel, op. cit., Intro., fn. 21 at 103, 104. 

157. Sec infra, Ch. III, p. 226-230. 

158. Id. 

159. Id. 

160. Nordio, op. cit., Ch. l, fn. 113 at 22. 

161. Id.; Haanappel, op. cit., Intro., fn. 21 at 107. 
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straints have been removed, trans-national mergers wi Il 

evol ve. However, European progressivism should nol be 

considered a negative parame ter in the developml'nL of Euro­

pean air transport; abrupt. moves toward full conso1idùtion 

that are not preceded by careful ana1ysis and plannlny may 

fail to deliver the promised benefits. 

b. Effects 

The effects of mergers in the United SLltes ('éln be 

transposed to the Eu ropean conte x t, whe n the air t ran!'ipo rL 

industry becomes consoljdated. An Jl\TA group cùl1ed 

Deregulation \-Jatch has monitored the impl ications of US 

deve1opr18nts for tre bcnefll of the airline inctuslry.162 

In its third Report, Deregulation Watch concluded thal lanj!' 

Slze has given overwlelmin r] marketing strenglh to airlinps, 

for several reasons. 163 

Large aidines bencflt from a large and widesprcé:H1 

route network which enhances their route density and 

inc rease s, the refore , the Ir pro f l tab il i ty. 164 They can 

control dlstribution, particularly lhrough CRS:-; thcy 

dom inaLe opera t ions and market l ng at 1 arge hubs; a Hl thcy 

have the abllity to exercise price: lcadership. Lar~J(: 

airlines enjoy a varieLy of market opportunlty possibilitlos 

for cross-subsidization ln competltivl: pricingi they a1so 

can afford large-sca1e advertlslng campalgns. 

As far as passengcrs are; concerned, 

from the fact that mon~ routes are: scrved 

they bene fIt 

by lhc sam(' 

carr ier. As a resul t passengcrs enjoy better on-1 in(: 

con nec t ion san d e as i e r t r ans fer s; the y fa c e f e wc r i n cid c n l s 

162. Wheatcroft, op. cil., Ch. l, fn. 147 at 7. 

163. Ibid., at 7,8. 

164. Supra, Ch. II, p. 134. 



140 

of lost baggage and better integrated schedules. 165 

Furthc rmore , passe nger f ares are 1 ower, 9 i ven the normally 

increased profitabllity of a large airline. 

For these reasons, this development should in 

principlc he wclcomed. It reflects the pressure on industry 

ta ad J usl to changes ln marke t cond l tians and is thus in 

l inc wllh the requiremcnts for dynamic competi tion. Such 

devclopmcnl can Increase the competi t i veness of the European 

airline industry and help to improve the conditions for 

growth and the standard of lIVIng ln Europe. 166 

It is necessary ta ensure, however, that mergers do 

not damage compe t l tion , espe ci a lly in the air tran sport 

sector, where a small number of fI rms could dominate the 

market. Merger activity in the Unites States ln the after­

nath of deregulation suggests that sjmilar action will 

occur in E,Jropc even if liheralizatlon does not progress, 

s Ince the resul tl ng snowball effect does not depend on an 

increase in liberalization. 

Therefore, spec la l measures are necessary to ensure 

that the objectives of public policy are achieved and that 

an OllgOpolistic industry does not 

such an oxtent that the interests 

suppress competition ta 

of the consumers become 

sccondary ta profit maximization. 167 Furthermore, the 

increase in market power, WhlCh resul ts tram increased con­

centration, is more likely than elsewhere to lead to the 

exactlng of monopoly profits by domInant undertakings, due 

ta high regu1atory and economic entry barrlers in the air 

trélnSport scctor. It should be remembered that, even where 

165. "Europe.Jn Airllne Mergers", op. cit., Ch. II, fn. 135 
at 8. 

166. Corn (88) 97 final, op. cit., Ch. II, fn. 145. 

167. S. \~heatcroft, op. cit., Ch. l, fn. 147 at 9. 
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new entry is possible, there will be a considerable timelag 

between the abuse of a dom i nan t pos i t ion (for ex ampl e , the 

charging of a monopoly rent) and the entry of a new 

carrier. 168 

Existing natlOnal provIsions on mcrgcr control are 

tailored to mergers with predominantly local feùtures wi thin 

a single country. However, the effects of lrans-nationùJ 

mergers lie 1argely outside the control of indivldual 

national authoritles. Additlonal1y, nallonal InstrumL'nts 

wou1d pose a risk of damage to the intcrnùl markt..'L, since 

they would tend to favour "natIonal champions" rather lhan 

the interest of the Communlty as a wholo. 169 

App1 ication of the compeli t Ion rulec; has proven 

ineffective, Slnce the CommiSSIon was forced to rely on 

articles 85 and 86, which are difflCUlt to apply.170 [n 

particular, there is no requir-ement that the CommIssion 

decide an issue wIthIn a specifled Lime limite Such A llmit 

is indIspensable in merger cases. 171 

In contrast, the EEC CommiSSIon has shown Lhat it 

can act, when necessary, to control the abUSIve or restrIc­

tive creation of a monopoly power in the al r transpor-L 

industry. The Commission participated in an effort to 

ensure that the r-eduction in competition rcsultlnq [rom th(· 

British Airways (BA) dnd BritIsh Caledonlan (RCal) menjer, 

the most spectacular merger outside North America in ]987, 

will be mitlgated by the creatIon of new opportunitics for 

the entry of other alrlines on routes pr-evlously servud in 

paralle1 by BA and Bea]. lmmcdlatr;ly following comp1uli()n 

of the BeaI sale, the EEC CommIssion requested talks with BA 

168. Sutherland, op. CIt., Ch. I, fn. 291 at 9. 

169. Corn. (88) 97 fInal, op. cit., Ch. II, fn. 145. 

170. Infra, Ch. II, p. 155-157. 

171. Meyers, p. 3. 

, 
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managemen t reg':lrding the competitive aspects of the 

mcrger. 172 

The Commiss ion decided not to take official 

proceed i nt] S against the merger because it had obtained 

adequate assurances that the proper condj t ions for free 

competition would be maintained. 173 In exchange for not 

intervening, tl-)e CommIssion wanted a guarantee that the 

merged operation' s arrangements would 

restrict competition between airlines 

mdrket. 174 The CommIssion wanled to 

not significantly 

on the Community 

be sure that: 175 

(1) there would be sufficient competition witl-J other air­

Unes on the routes which were operated by both the BA and 

RCal, before the merger; (2) other carriers would have 

dcceS~J to the market; and (3) slots allocated to BA and BCal 

dt t.he Hoa t hrow and Ga t wi ck ai rports wou Id lea ve enough room 

for rival companies. 

The several commitments given to the Commission 

should credte stronger opportunities for new competitors to 

emer<J0 by irnprovin'd substantially the prospects for other 

carrIers tü be licensed on several former BCal routes; by 

limitin'J the mcrged airlines' share of slots at Gatwick 

ai ri)ot-l i and by ensu ring tha t the merge r does not le ad to 

constraints on slots at Heathrow airport. 176 These 

commitments will apply for four years, a period of time 

consi(k'rod to be of sufficient duration to a110w competitors 

to emcl-go and become established and, thus, to enable other 

172. AWST, .Jan. 4, 1980 at 70. 

173. Europe, April 11-12, 1988, No. 4761 at 9. 

174. Id. 

175. rd. 

176. Ibid., at 9,10. 
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carriers to compete effectively in the mark~t place. 177 

2. Airline Consolidation: European Economic Community 

Law 

The competltion provisions of the EEC Trealy apply 

in di f feren t ways, depend i ng on the form of co-ope ra lion. 

Application of these provisions i8 limited, however, by the 

absence of an implementing regulation. 

a. Definitions 

It i5 necessary to distinguish between mcrgers, 

joint ventures and other forms of co-operation, since appli­

cation of the EEC Treaty provisions on competition is depcn­

dent on the for-m of agreement in question. 1\ merCJer occurs 

wh e r e und e r ta k i n g s fus e ail t'1 e ira s set sun li c' t- () nec C) n t r <) 1 , 

so tha t two sepa ra te campan i es no longe r r~mcli n. 178 Whc n 

undertakings transfer aIl t'1eu" ac,seLs to a joint. venture 

with full business functions and 

hold i ng company, tl1e re i s a de 

joint venture forms a cornpletely 

becomc' cl mere mùnzlIjcmenl 

facto merger. 179 If a 

and irreverslbly separale 

business from that of any parenl companies, it is deemed il 

merger or "partial integration" rather than a joinl 

venture. 180 Joint ventures exist when campanies bnn'] 

only part of their activities permanently and irrevet·sibly 

177. IP (88) 131 Brussels, March 9, 1988. 

178. Vaughan, op. cit., Ch. II, fn. 55, Vol. 2 al 1104. 

179. Ibid. at 1105; sec ,)180 EC Corn. 
Poliet, Point 40; C. Ballamy and 
Market Law of Competitlon, London 
1987 at 420. 

4gh Rep. on Comp. 
G. D. Child, Common 

Sweet and Maxw(:ll 

180. Id .. , EC Corn 6th Rep. on Comp. policy, POlnt 55. 
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under one management. 181 Accord ing to the EEC Commis-

SIon, a joint venture means an enterprise subject to joint 

control by two or more undertakings which are economical1y 

independent of one other. 182 Air1 ines may conc1ude more 

lim i ted co- opera t ion ag reemen ts s uch a s revenue pool s, 

consul tation on tarIffs and technica1 agreements. 

b. ApplIcation of ArtIcle 86 of the EEC Treaty to 

Airline Mergers 

Win le Article 86 of the EEC Treaty is the most 

important prOVISIon for controlling mergers, it does not 

proh i bit concen tr a t ion per se. However, i t does prohibi t 

abuses of a dominant positIon in a relevant market within 

the Common Marke t by one or 

betwccn Membcr States may be 

this provlsion provides the 

merger control. 

more undertakings, if trade 

affected. 183 Consequently, 

Commission with a posteriori 

Arp1 icatlon of Article 86 to mergers was uphe1d by 

the EC-J in the Continental Can case,184 when it he1d that 

an abusE.' may occur: 

if an undertakl.ng in a dominant posItion 
strengthens such position in su ch a way 
that the dcgree of dominance reached 
substantlally fetters competition, i.e. 
that only undertakings remain in the 
market whose behav iour depends on the 
dominant one [T)he strengthening of 
the position may be an abuse and prohibit-

181. European Air1ine r-1ergers, op. cit., Ch. II, fn. 135 at 
41. 

182. Vaughan, op. cit., Ch. II, fn. 55, Vol. 2 at 1104; EC 
Corn. Doc. 84/381 1985 l Corn. Mkt. L. R. at 735. 

183. Supra, Ch. II, p. 109-111. 

184. Case 6/72, op. cit., Ch. II, fn. 60. 
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it 1S achleved'l ~f It has tht' effects 
mentioned above. 8 
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The signlf icance of Continental Can lies in the 

rejection by the ECJ of the Vlew that ArLicle 86 is limited 

to the conduct of undprtaUngs in the market and does nol 

apply to structural distortIons of competition. 186 The 

finding that a dominanl position can be abusec1 in this way 

is, however, open to crltlclsm: 

say that taklng over a rival 

it 15 not really possible to 

i'3 an abuse of a dominant 

position.1 87 Furthermore, the dec i sion <:loes nol c L1 ri fy 

whether Article 86 applies if the merger results in the 

creation of a dominant position. Dominant positions per sc 

are not prohlbited. Tt is the conduct after the creiltion of 

a dominant position which may be prohiblted. Consoquenlly, 

mergers between non-dom i nant underta k ings do not cont ravenv 

Article 86 even if they result in the creatIon of a dominant 

position.1 88 

It wou1d be contrary, therefore, to Arllc1c 86 if 

a n air lIn est r e n 9 the ne dit s dom in a n t po s i t ion i n il n y c i t Y 

pa ir, in any s~ctor, or in more than one sc c tor of the totill 

market through a merger, in such a way that the on1 y ai r­

lines ta remain in the relevant market wcn~ lhosc whnse 

behav iour depended on 

explains why the BA-BCal 

condition that BA should 

the dom ina n t one. ThIS redsnn 

merge r wa s c1ea red sub j ccl to the 

return 1icenses for domestic and 

185. 

186. 

187. 

Ibid., Grounds 26, 27. 

J. Lever and P. Lasok, "Mergers and .JOint Ventures in 
the EEC", (1986) 6 Yrbk. of Europ. L., p. 121 at 131. 

A Parry and J. Dinnagc, EEC Law, 2nd ed. London, Sweet 
and r1 a x we Il , 1981 a t 33 1 • 

188. Lever and Lasok, op. cit., Ch. II, fn. 186 at 132. 
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intra-curopean routes. 189 

In the case of a merger between two or more ai r­

lines, the problem which arises is the definition of the 

relevant market. Tt has been suggested I90 that, in this 

situation, specIal consideration must be given to the routes 

operated by the mergln'] airllnes. A merger between airllnes 

with complementary route networks is not likely to contra­

vene Article 86. National mergers may strengthen the domin­

ant position of the merged airlines on domestic routes and 

on routes 

based. 191 
to and from the country where the air1 ines are 

to the 

bctwecn 

A cross-border merger 18 more 1 i kely 

strengthening of a dominant posItIon on the 

the respective hubs of the airlines. l92 

shown by the Commiss ion' s interventIon in the 

to lead 

rou tes 

As was 

BA-BCal 

mcnJer, control over airport slots and dominance of CRSs 

res u l t i ng from a me rger aI so may cons t itu te abuse of a 

dominant positlon.1 93 

becauc;c 

l\r-ticle 86 is a Iimited tool foc mer-ger control 

it can only be applied a poster-iori; there is no 

provlsion for 

prohibitlon. 194 

the CommIssion 

pr ior au thor i za t ion or exempt ion f rom the 

This limitation is another reason why 

submitted a proposaI to the Counci1 in 1973 

fur a regulation e1aborating a system of merger control. 

189. European Airline ~1ergers, op. cit., Ch. II, fn. 135 at 
40. 

190. Id. 

191. Id. 

192. Id. 

193. Supra, Ch. II, p. 141-142. 

194. Compare w i th Art. 66 of the ECSC Trea ty, ...;o;,.jip;;.....;.... _...;c~i=-t;;;....:.... , 
Ch. l, fn. 1. 
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c. Application of Article 85 of the EEC Treaty to 

ldrl ine Mergers 

The EEC Commiss ion tool<. the view in itc; Mcrnor-andum 

on Concentrations 195 that A.rticle 85 did not apply Lo 

concentrations, mainly for two reasons. The Comm lS~:; ion 

considered that, bccausC' ArtIcle 85 applie"i in principle te) 

a 11 arrangements wi thou t except ion t and because exempt ions 

from the Article 85 prohibition an~ lemporary, Article 8S 

was inappropdate a e, an instrument For controll in(J ml~t-\Jl't-'-i, 

sin c e mer 9 ers r e qui r e ex e m p t ion en a Il e r man e n l bd si,,, 1 9 6 

Additionally, tlle CommissIon believed that 

appl ied to arr-angemcntc; betwcon independenl 

while concentrations \.Vore alterations Lü 

st.ructure of undertakings. 197 

ArlIcle 85 

undl'rlakinçp> , 

the internaI 

It 15 now weIl established, however, that the clim 

of Article 85 lS tü preserve workable compeLition,198 

with the r(~sult that not aIl arrangem8nLs betwecn under­

takings are prohibited by Article 85(1). ThE": term "wurkdl)lt~ 

competition" hr3.S been deEined bi the ECJ a'] "the delJrl!u of 

competition necessary to ensut'"e Lhat observance of the basIc 

requirement~, and the attainment of the ohJccLlV8~j of the 

Treaty, in particular the creation of J sln']le market 

achi~ving conditions similar to thoc;u of a domcsLic 

market.,,199 In the Philip Morris decision of November 

195. Doc. SEC (65) 3500 of Doc. l , 1965, Study No. 3/1966. 

196. Lever and Lasok, op. ci t. , Ch. II, fn. 186 at 129. 

197. Id. 

198. ECJ Case 27/76, °E· e i t. , Ch. II, fn. 58 Ground 
20. 

199. Id. 

~ 
1 

1 
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17, 1987,200 the Court decided that agreements which have 

as their subject matter- the acquisition of shares in compe­

tint] campanies rnay fal1 within Article 85(1), if those 

agreements resu1t in a restriction of competition within the 

Common r'larket and inf l uence trade between Member States. 

The Court heIn that 

[allthough the acquisition by one company 
of an equity Interest in a competitor does 
not in itself constltute conduct restric­
tlWJ compeLition, such an acquisition may 
neverlheless serve as an instrument for 
inf1uenCIn r] the commercial conduct of the 
companies in question so as ta r-estrict or 
distort cumpetition on Sh e market on which 
they carry on busIness. 01 

ApplicatIon of the prohlbition of Article 85(1) to 

mergers is, therefore, limited to certain agreem(~nts, such 

as acquisitlon of 

facto conlrol to 

a shareholding 

the Investing 

which gives 

company; 202 

legal or de 

an agreement 

provIdln'] for commercial co-operation between compan-

ies;203 or an agreement wh ich ic; ln tended to res u 1 t in a 

company la ke-ove r (~ven at a later stage. 204 In aIl these 

circumstances, tl1e agreements WIll have the objective or 

e[fect of inEluencin<] the competitIve behaviour of the 

compani~s in the relevant market. 205 

The PhIlip f.lorrls declslon set out some general 

200. Joined Cases 142 and 156/84, British-American Tobacco 
Ltd. v. EC Com._, Nov. 17, 1987, 4 CMLR 24. 

201. Ibid., Ground 37. 

202. Ibid., Ground 38. 

203. Id. 

204. IbId., Ground 39. 

205. Ibid., Grounn 40; see also 
~1 erg ers ", 1 2 Eu r 0 p. L. R., No. 

f.l Fr i end, "Con t ro Il i ng 
32, p. 189-196. 
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principles on the compatibility of merger ëlljrc0mentQ with 

Article 85. As a resu1t, the Commissi.on found itselE vesled 

with new opportunities to control merqers. Ina press 

re lease iss ued the day a f ter the j ud(Jmen t, the Comm i 5S ion 

announced that "the key issue WilS whelh\..'f th\.."' <1c]t"eemenl 

9 ive sri 13 e t 0 a c tua l 0 r pot e n t l a lin f lue nec b y 0 l1l' co m p ë\ n y 

over the bus i ness act i vit les of the other Marke t cond l t i on~, 

and the partlcular circumslances of the companies involved 

must always be careEully examlned lJy the Commission.,,206 

Severa 1 

concern 

problems 

the forms 

arise ln Interpretlng this dcclsion; thl'Y 

of mergers lo WhlCh the declsion Cdn t>l' 

a pp 1 i e d, wh e t 11 e rit i s t lw t1 tj r \j e ln ~ n L iL.., e l f IX L il c l r cl n s r e r 

of share c
,; that is render0d void, and the clemenLs which will 

determine whether a merger d lJr0ement restricls competition. 

Article 85(1) app11es to agn!emcnts bètwcen under­

takings. A friendl'l lake-over WhlCh t-ec,u] ts in an ùIJreernenl 

is also subject tu Artlclf; 8S(1). A contested takc-over 

does not fa Il unde L Art le le 8 S (1) becauc,e in tha t Céisu the rr.~ 

is no agreement betwG~n undertdklnlJs.207 A public bid 

and the acquisition of shares throuCJh 

should not be considered to Eall under 

Concerted practices of under-tdkin']s are 

Corsequently, if a company either rec.lcts 

a s toc k exchan~.](~ 

ArLicle 85(1).208 

als0 pr0hihiterl. 

positivç:ly li) or 

co-operates with a public offer for its shares, it 'lhnuld b(~ 

cons idered as con traven i nCJ the proh i bi t ion re 1 a ted Ln con-

206. \<J. Elland, "r>lerger-s: The EEC'S Expandin(J Rob:", (1988) 
16 In t '1 Bus. La wy ., No. 8, p. 28. 

207. Friend, op. cit., Ch. II, En. 205 at 196. 

208. W"J.L. Calkoen and J .. J. Feenstra, "Acquisition of 
Shares in Other Companies and EEC Competition Policy: 
The Philip Morris Decision", (1988) 16 Int'l Bus. 
Lawy., No. 4, ~. 167 at 168. 



150 

certed practices. 209 On the question of which transac­

tion is declared void, the logic of Article 85 favours the 

agreement itselE, voidlng the transfer oE shares, something 

that could have substantial consequences, for example, in 

the case where a merger 1S set aside several years after it 

had taken place. 2lO To determine whether a merge agree­

ment r~stricts competition, the ECJ used the elements of 

control and co-operation. This salut ion leaves ample room 

for interpretatjon. In a merger between Carnaud, a French 

can maker wit~ 5 per cent of the Community market, and 

50 f re/), owned by the stee l group Sac i lor , a subs id iary of 

the Cont Inenta l Can, the Commiss ion had the opportuni ty ta 

show that "its control of changes in the structure of the 

shar(~ capital of companies takes into account the needs of 

industry in the Community in that it permits desirable 

cconorlic restrucLut:"lng while opposing particular structures 

wInch woulrl be actually or potentially damaging to the 

maintenance of effective competition in the market in 

question. ,,211 

209. Id. 

d. Application of the EEC Treaty Competition Ru1es 

to Joint Ventures 

Accora i no to Brod l ey, a joi nt venture is 

an integration of operations between two 
or more separate firms, in which the 
fo1Iowlng condit 10ns are present: (i) the 
enterprise is under the joint control of 
the par0nt firms, which are not under 
re1ated control; (ii) each parent makes a 
suhs tan t ia l con tri but ion to the enter-

210. Elland, op. cit., Ch. II, fn. 206 at 29. 

211. P. Sutherland' s comments on the case, IP Jan. 12, 1988 
in Elland, id. 



prisei (iii) the enterprise exists as a 
bus iness en t i ty separa te from i ts pa ren ts ; 
and (iv) the joint venture cn~at('s signi­
ficant new enterprise capabilities in 
terms of new prod uc t i ve capac i t y, new 
technol ogy, 2 fi new prod uc t or en lry in lo a 
new market. 2 
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Joint ventures prov ide thp opportun i ty for independent 

undertak i ngs to inc rease their competitiveness on the 

market. However, the potential anti-compctltivc effects of 

such arrangements are greatcr than those ln the case of a 

simple co-operation agreement, given the numerous relation­

ships affected: the relationslHp between lhe parents t hem­

selves, between each parent and the joint venture', belwecn 

each parent and third parties, and betwecn the joint venture 

and third parties. 213 The main forms of anli-compctitive 

behaviour flowing [rom cl creatIon of a joint venlurl! are 

collusion, 10ss of potentia~ competitIon c:mo exclusion of 

third parties from the market. 214 

A bas2.c quest ion wh ich 

of a joint venture under the 

whether the Joint venture is lo 

arises as to lhe asscc;smenl 

CEC compc·tltl0n rul!)') is 

be ]uc1ged undc~r Article 85 

or Article 86. Th i sis sue i sas i 9 nif l ca n l 0 n c b e '-' au s C' i t. 

is more difficult to establish an infrlngemenL undt;r ArUclc 

86, which requires an abuse of a domInant j'Jositlon, thLln 

under Article 8S(]), which prohibits al1 aC)reem0nLs thLll 

substantially restrict competItion within lhe 

86 will app1y in those cases where the parent 

EI·;C. Arll c; le 

ceased to be competitors in the market of the Joint ven-

212. J.B. Brodley, "Joint Ventures and Antitrust Policy", 
(1982) 95 Harvard L.R., p. 1523 at 1526; sec also .J. 
Fau11, "Joint Ventures Under the: EEC Competition 
Rules", 1984, Europ. L.R. at 358. 

213. Lever and LasoJ.:, op. cit., Ch. II, fn. 186 at 144. 

214. Brodley, op. cit., Ch. II, fn. 212 at 1530. 
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tur8,215 while Article 85 will apply if the parent 

campanjcs continue 
216 

t J compete in the joint venture 

Inarket. 

The next question which arises is how to determine 

whether campet i t ion has been resLl.:-icted. A joint venture 

will restdct compet.itIon if the parents are actua1 or 

pot.enLial competitors or, wl-jere 

potcnLial competitors, if the 

d f f 1:; C L L hem a r k e t po s i t Ion 0 f 

they are ne i ther actual or 

joint 

third 

ventu re arLa ngemen ts 

parties. 217 In a 

casu of a 

tricf:ion 

élblc".218 

joint ventur<-! between actual competitors, a res­

of competition is "llkely if not unavoid­

To êl<:;si'3t in assessing the rlsk to potential 

cornpelition of a joint venture, the Commission has produced 

cl check l isl covering thè Eollowln'J factors: input of a 

joinl v(;'nture, production of the JOint venture, sales by the 

jOlnl venture dnd the risk factor. 219 If an evaluation 

of thl'SlJ cri te r ld ind lcaLes that the partners could reason­

ilb1y be cxpected to enter the market individualll in the 

[oru<,l!c.)ble EUtU['3, tl-Jen it is likely that the ]ol.nt venture 

wi Il h(-, considered lü restricl potential compet ltion. 220 

lt sholJld tw noted, however, tltat the Commission may grant 

l'xcmpllons L,) certdin joint ventures under Article 85(3), if 

215. [. Van BaLd, 3.F. Be111s, Competition Law of the EEC, 
CCH 1987 at 183; parry, Dinnage, op. cit., Ch. II, fn. 
187 al 332. 

216. Id. 

217. Van R.:1el and Bellis, id. 

2J8. 13th Rep. on Comp. policy No. 53, Principles Governing 
lht' Asses sment of Joi nt Ven t ures under the Compet i t ion 
Rules, Doc. IV/471/85-EN. 

2 1 9 • lb id., a t No. 55. 

220. Id. 
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they impcove the product ion or dis tribut ion of goods or if 

they promote technica l or econom ic 13rog ress. 22 1 

e. Application of Article 85 to Other Forms of 

Co-operation 

Airlines are temptecl ta conclude Ù(Jn~ements on, 

inter alia, revenue paoling, consultation on tariffs, fares 

and condltlons, technici'll aspects of the indusLry and CRSs. 

In these agreements, the de(Jree o( co-oporùLinn i" rnor'c 

1 imited than in th8 cast=' of merljers or Joinl venlun~s. 

Certain calegories o( such dfjreemenls hdve c;lr()rllJ 

anti-competitive effects and arc prohibited by Arlicle 81). 

However, most of thes(~ arjreemonts (aIl wiUlln the scope of 

the Council's 1987 Packa'Je. Aiso the Commis',ion h<l:, IJrùnh3d 

block-exemptior . .o: to the Article 85(1) prohibition for 

ce r ta inca tegot" i es 0 E co-ope ra t i 'Je <HJ ret)ml.' nt c; cc)nd ucied 

b e t we en a 1 r lin es. 2 2 2 The a i moL the n.: (J u 1 cl L ion " fur 

block exemptions is to determine the conditiomj under which 

certain co-operat Ive agreements a r (~ authorized, 

notwitctstanding the prohibition of Art ide 85( 1). 

regulatlons attempt to reconclle the competition rules of 

the EEC Treaty with sorne wùll-csLablishcd inlerndLiona] 

practices which contributed to the dcvelopmcnl of civil 

aviation. 223 Adoption of these rcgulations wa<; necessary 

for the integration of the European a'.] iation morl(J1 intr) th~.! 

world aviation system. After aIl, thesc rlJ(JulaLions havr~ il 

temporary character which does not interft!re with trll} 

realization of the second stage of liberallzati0n élfl(~r 

221. See Vaughan t °E' ci t. t Ch. II, fn. 55, Vol. 2, at 
1106-1109. 

222. SUEra, Ch. Il, fn. 104, 105 , 106. 

223. AviMag 969 (1-10-88 ) at 51. 
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Januarj 1, 1992. 

Pur sua n t toRe g u 1 a t ion 26 7 3/88 , 224 Art icI e 85 ( 1 ) 

of the EEC Treaty does not apply to agreements, decisions or 

concerted practlces conc1uded between two partIes only and 

concernin'] the provision of ground handling 3ervices by one 

of the two parties. 225 The services to which the 

RÛ<julation applies are broadly deflned in Article 2 of the 

RegulatIon, and Include any serVlce generally provided on 

the ground at airports. The CommissIon tried to ensure that 

competItion woulr:l not be restrlctecl or distorted by su ch 

aun.>emenLs. According to ArtIcle 3 of the RegulatIon, the 

excmrt lon appl ies under several conditIons related to 

relalions betwccn the supplier and the customer and to the 

terms of the ag reemen t • RegulatIon 2671/88 226 exempts 

joint From the Article 85(1) prohlbiUon agreements 

planninC] anrl co-ordinatIon of capacIty, shanng 

on 

of revenue 

and con c:;ull:atlons on tarIfEs on schecluled air services, and 

s 1 0 L al l oc a t ion ù t a Ir port s • As with Regulation 2673/88, 

the CommissIon attachecl soveral condItions to dch one of 

thl'sC' aqrt:>elncnts i:1 arder for them ta benefit from the 

ex l'm p t i () n . Thesc conditions, once again, aim to avold the 

disLorthln or rt?strlctlon of competition withln the Commu-

nity.227 The thlrd Regulation adopted by the Commission 

concerns 

systems. 228 
arJreements on computerized reservation 

AlI three Regulations pro v ide that the granted 

exemption may be withdrawn if the Commission finds that the 

224. Supra, Ch. II, fn. 105. 

225. Ibid. , Art. 1. 

226. SU12 ra , Ch. II, fn. 104. 

227. Ibid., Art. 2-5. 

228. l nf ra, Ch. III, p. 169-170. 
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exempted 

patible 

agreements have certain effects which an? incom­

with the conditions laid down by Ar-ticle 85(3) or 

which are prohibited by Article 86 of the ~EC Trealy. 

f. Need for the Adoption of a Regulation 

The present powers of the Commission ta control 

mergers and other co-oper-alive arrangemenLs are insuf[icielll 

to ensure the pr-oper applicalion of the EEC Treaty's compt' -

tition rules. Under ".rLlcle 86, tf1en~ is no cnolrtJl over ,1/1 

increase ln pre-exlstin'] dominance, no power tu dulh{)rL-:t..' 

mergers caught by Art 1.eIe 86 but dt..'" 1. t:"abll~ fur atller 

redsons, and no authority ta prevent merIJl:'t:"'=;. Therefor-è, as 

an instrument of merrjèt:" control, Arlicle 86 le; clcdrly 

incapable of applIcation 111 a systematlc And coherenl way. 

/l,.s far as Article 85 ie; concerned, the Phllip Morris 

decisian left enough room [or a broad inLerprelatlfm I>y lhe 

Commi ss ion. 

The inconvenience ayisin,] frr)m an c.lhs(~nc(~ of 

Cou n cil reg u lat ion s t 0 en sur e uni for m a pp 1 i cal ion 0 f t h l~ 

competition rules cannat be denied. ThIS <]ap i', lhe rUdGOn 

for the Commission's flrsl propos.) 1 trl th!' Council ln 

l 9 7 3 • 2 2 9 Not w i t f-) s tan d i n 'J t h r e e .) m t? Tl d rn e n l " , i t i Ci u n f r) r -

tunate that the Councll du) not ael on thls proposa1. 230 

Two weeks after the Philip Morris decision, the Council gav0 

the Commission a political "green lir.Jht" tr) proposc..~ onc<' 

again a draft merger re rJulation. 231 

The Commisslon's proposaI present0d in Aprll 

229. O.J. Eur. Corn. No. C92 (31-10-73 ) at 2. 

230. o. J. Eur. Corn. No. C36 (12-2-83) at 3 ; o. ,] . Eur. Com. 
No. CSI (23-2-84) at 2 ; 0 • .1. Eur. Corn. No. C324 
( 17-12-86) at 5. 

231. Elland, op. cil., Ch. Il, En. 206 at 29. 
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1988,232 1S based on four prInc1ples. 

shou1d apply to 1 arge-sca le mergers of 
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Fi rst , con trol 

Commun i ty-w ide 

importance. 233 It sh0uld be noted that, al though the 

term "mcrger" is used, the requlation refers to "concer,tra­

tions", a bcoader term encompdsslng 100 per cent mergers as 

wcdl as partial mergers and take-overs. These concentra-

tions shoulrl ha'Je a "Communlty dImension". "Geography" and 

"turnover" are the two crIterIa used to determine whether a 

concentration has a Community dImension. 234 Second, 

pruj[ notificatlon of planned merJers 235 lS mandatory. 

Third, anti-compctltive mcrgC'rs are prohlbited, while 

éluthoflzat10n of mergers, on the baSlS of prInciples analo­

qou e • lü thosc containerl ln Article 85(3) is required. 236 

Thl S <Jppr;:::!isdl process represents ct combinatlon of articles 

85 ùnd 86 of the CEC Treaty. The re')ulation uses the idea 

of tht' domInant posltion of ArtIcle 86 coupled with the 

pO'3 c;ilnl1ty of authorization und the authorlzatlon criteria 

of Article 85. Fourth, close and constanl co-operation 

twtwc'en th~' Comnllssion and ~1ember States lS provicled, so as 

L ,-, en s u t- t_' L h a l pro c e dur e s are han dIe d ra p I d 1 Y , 2 3 7 The 

ba~,ic a1rn of the di-aft Regulatlon is merger control in the 

SL'nSl' of é1 publIC interest evaluation of a merger's long-

2 3 2 . C om. ( 88) 97 f l na l , op. c i t ., Ch. II, f n • 14 5 a t 4 : 
sec also S. Hornsby, "National and Community Control 
of ConcentratIons on a SIngle ~1arKet: Should Member 
States bc Allowed to Impose Stricter Standards?", 
( 1 988) l3 Eu rop. L. R., no. 5, pp. 295 - 31 7. 

233. Ibid., Arl. l ( l ) . 

234. Ibid. , Art. 1 ( 2 ) • 

235. Ibid., Art. 4. 

236. IbId., Art. 2. 

237. Ibid. , Art. Il , 12, 18. 
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term impl ications. 238 This regulation is complemL"'nted by 

three further measures: (1) the "antl-rùhier" DirectIve, 

first proposed in 1985 and approved by thl~ Council ln July 

1988, which aims to introduce in aIl Member States minimum 

standards for the disclosure of sharl'holcllngs dbovL' speci­

fie d th r e s h 0 Ids; 239 ( 2 ) a d ra f t [) ire cl Ive 0 n ln siri l' r 

t rad i n 9 ; and (3) a fut ure pro p 0 saI for m l' a sur e son il l 1 

aspects of hostile take-over bids. 240 

SECTION IV - AUTOMATION AND THE EUROPEAN AIRLINE INDUSTRY 

The po s l-der e (;J u 1 a t ion (' r cl i s cha ra c le riz L' ri b Y a Il 

i nc reased re lIa nce on automa t ion by the air transpo rta t ion 

dIstribution system. This developm('nt, comhined Wilh the 

possible anti-competitive use of CRSs, has forced both ECAC 

and the EEC to adopt measures reaulating CRSs. 

1. The Essence of Computerlzed Reservallon Systems 

While CRSs "-ave many advanlages émd can f.:lcililatp 

air transport distribution, their anti-trust impl icat lon~) 

must be considered seriously. 

a. Advantages of CRSs 

One major result of air- transport deregulation ln 

the United States was a large incrE:~ac;c ln the ,Jirl ine 

238. A. Burnside, "Merger Control 
sion", (1988) 86 Int l 1 Bus. 
350. 

with 
Lawy. , 

a European 
No. 8, p. 

Dimcn-
348 al 

239. Press Release in Europe, Brussels, <1uly ]2, 1988. 

240. The Independent, July 12, 1988 at 23. 
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aet i '1 i ty coupled wi tf1 the emergence of a wide var ie ty of 

[ares and schedules. As a result, the air transportation 

dIstribution system started to rely on the use of CRSs. 

Large ai rI inee;, able to meet the heavy investment 

cnsUi, Eirst introduced CRSs mdlnly tü facilltate the work 

of their sales and reservatlon departments. 241 As their 

sys lem s grew and technolo!J), deve loped, these air 1 i nes were 

able tü link trave1 agents direct1y to the airline 

CHS. 242 These airlines then began to offer other air-

1 1 nt.''"; t\18 opportunity ta participate in their systems. 243 

In this way CRSs penetrated the airline dlstrlbution system 

dnd becamc a Eundamcntal part of it. The US market, which 

devÏ'3ed the systems, is now divided into four major CRS: 

Sabre (Americ"ln Alr11nes), with a 37 per cent share of the 

mJrket; Apollo (United Alrllnes), with 27 per cent, System l 

(Tex,)'; Air), wit~ 23 per cent; and PARS (TWA/Northwest), 

wlth 14 PCt- cent. 244 CRSs perform such a vital function 

in the air transportation Industry that currently 97 per 

cent of US auenls are 1inked to one of these systems. 245 

l\ CRS consiste; of a central database, peri)dlcally 

updél[-ed, wh j ch feeds tü and lS accessed by the numerous 

lermincd<:; of tho subscri 1)ing agents. 246 These systems 

241. W. D. Zubkov, "The Oevelopment of CRSs: The ICAO View­
po i nt", l TA Mag a z i ne, No. 41 2, ~1 arc h - A P r i 1 198 7, P • 3 
at 4. 

242. Id. 

243. Id. 

244. Europe, July 27, 1988, No. 4832 at 9. 

245. Id. 

246. O. Sau nders, 
( 1985-86) 51 
para. 255.3. 

"The Antitrust Implications of CRS's", 
JALC, p. 157 at 160; see also 14 CFR 
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provide carriers and travel agents wit~ expedlous determina­

tian of schedules, loads, fares; booUng of reservation<Jj 

and issuance of tickets for t.housands of city-pair combina­

tions. 247 

The importance of CRSs i5 magnified by two factors, 

the essential nature of CRSs for travel agents and the 

crucial raIe of these agents in airline ticket salee;. 

Modern trave l agenc ies demand the use of C'RSs because di r-

1ine ticketing witl)out them is slow and inefficient. 248 

As weIl travel aoents are uniquely able to arran~]l~ con'-,Uml'!­

trave1, given the lncrease in the number of Eares, schedules 

and restrictlons; t l18 abllity of trave1 d<Jent~) lo oCrer 

supp1ementary services such as car renlais and hotel reser-

vations; and the fact that aoents are dlmosl lhe exclusive 

source of interline tickets for cunsumers. 249 

The attracl ion of the CRS depcndc; on thlJ élmOlwl of 

lnformation whlch can be retrleved fr,,)m it. For tflis 

reason, CRS owners are interested ln lh,) inclusion of 

di fferenl a 1. rI ines' fares dnd schedules. Ai rI inec; them-

selves seek this inclusIon, SlnCl' it increasP') their accl;'-;s 

ta the market. They are prepared, then~foru, to pay for 

being listed as weIl as for the rcservalion capabi­

lity.250 

247. 

CRSs offer many advantages lQ airline~;, trdvel 

See ICAO Circular 2I4-AT/84, GUldance Mab~rial on lhl; 
Regulation of CRSs 1988 at 1. 

248. Travel agents can mare a reservalion using a CRS in 
1/3 of the time it took be[ore, D. Saunders, .oP. cit., 
Ch. II, fn. 246 at 163. 

249. Ibid. at 164. 

250. W.D. Zubkov, op. cit., Ch. Il, fn. 241. 
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aqcnts and consumers: 251 (1) They contain vast amounts 

of constantly changing travel data such as schedules, 

tariffs, hotels, surface transport, attractions and restaur­

anlc;;252 (2) Interrelation and reorganization of that 

data lS possIble' duc to sophisticated software programmes; 

(3) They offer Cl wider choice of travel information to 

pa~sengcrs in arder ta mect their travel needs ln an optimal 

manner; (4) They make it easier to obtain travel documents 

and ta settle accounts, since the computers print out every­

thin(] From the él1r travel ticket ta the ltlnerary and car 

renLd confIrmation; (5) T:1ey wot-k at high speed and save 

t i me fl)r trcJvel al]en ts and passengers; and (6) They make 

"code sharinIJ" possible amonl] éllrlines thereby allowing them 

Ln enhùncL' lheir commercIal presence, to enlarge their 

nl'twork wllhoul opening new connections and negotiating for 

trafflC rll]hls. 253 

2S1. For the passenger's benefits seo N. Ehlers, CRSs in 
the AIr Trans20rt Industry, How to Optlmlze the Pasen­
ger's Benefits, Devent0r, Netherlands, Kluwer Law and 
TaxatlOn Publlshers, 1988 at 47-49. 

2 5 2 • S ù b r c wh l C h 11<) s the 1 a r 9 est da t a ban d of a n y 0 f the 
Amerlcan CRS's now stores more than 32 mIllion differ­
ent fart:'s in Its actual databank and hanldes fare 
changes worldwlde at the rate of 200,000 - 1 million 
pl::~r da\', CRSe; the baltle for Curope, i.1:ight Inter­
national F'eb. 27, 1988, p. 32 at 33. 

253. Sec for example, the agreement between B.A. and United 
for the roule Seattle/London, via Chlcago of Dec. 1987 
and the agreement of A.F./Alr Inter for the routes 
Pa 1." i s / r-l ars e i Il e , Pa ris / l b i z a in A p r i l 1 9 8 8, A v lM a 9 9 6 4 
(15-6-88) at 49; AviMag 963 (1-6-88) at 21. 



j 

.. 

161 

b. ~nti-Trust ImplicatIons of CRSs 

The negative effects of automation in the airline 

industry threaten ta shadow the benüfits of this indispen­

sable instrument, for several reasons: 254 

(1) The alrline owning a CRS lS usually tempted ta Uivc 

prE:ferential screen display Lü its own services; (2) Over­

ride commissIons given ta trave1 cltjents cuuld strdin their 

objectivi tj 255 and ffillJht tempt them tluL ta rt:veal aIl 

available t\:"avel optlons, Conscrluenlly, passef'lgcrs will 

have to sho(.J around t'J (JeL the best deali (1) DIfferent 

options ar2 listed in an order o[ priarity, which is usually 

dependent on the time of travelo Fares are available on a 

different screen: due tü their compJcxlty. Eslimatc~ in Lhe 

United States show that betwec]n 70 to 90 per cent of book­

ings are cl-}oscn from the very first '3creen and ~)()me 50 pl'r 

cent frorn the firsl 11ne of the firsl screen. 256 Abusivu 

use of CRSs is therefor"e possible. For exampl e, il CRS ownud 

by an airl ine may be prof]rammen deI i berately to l isL a 

competing aicline's flight in the arder of priority .0,0 that 

it seems to leavc dn hour later than its actual departun~ 

time; (4) participation of high volume carners in a CRS is 

crucial to its ma::-ketacility. Americdn Airlines and Unlted 

Airlines, the c.wo lar'Jest CRS owners, char"ged relatively 

lower fees ta higher-vo]ume carriers, although they gencr-

254. 

255. 

256. 

F.A. Veln Bakelen, "Aviation Wizards 
Ha zards Il , ( 1968) 13 A i r L., NI) • 2 , p. 7 7 • 

Ehlers, op. cit., Ch. II, fn. 251 at 50. 

Zubkov, op. ciL, Ch. II, 
Saunders, op. CIL, Ch. Il, 

fn. 241 at 6; 
fn. 246 at 161. 

Tenn i na 1 

sec also 
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ally incruasGd booking fees. 257 CRS vs-ndors could, 

there[ore, treat sorne carriers preferentially and discrimi­

nate against others: (5) Competitors may be excluded from 

CRSs by system vendors. As a result, consumers may suffer. 

ThIS was the case w~~n 

European Airways access 

CommISSIon rendered its 

Sabena 

to Its 

deClsion 

refused to grant 

SaphIr CRS. 258 

on November 4, 

London 

The EEC 

1988. 259 

eCJtabl ished, fr)r the second 

remains applicable to aIl 

provide for transport services as 

conclurled that 

time, 

dreas 

such,26l 

tha t Reg ul a tion 

which do not 

the Commission 

Sabena had infringed ArtIcle 86 of the 
Rome Treaty in that holdIng a dominant 
position on Lhe market for t.he supply of 
computerized reservation services in 
Belglum, It abused that domInant posItion 
on that market by refusing to grant London 
European access to the Saphir system on 
the grounàs that the latter's fares were 
too low and that London European had 
entrusted Lhe hr.lndling of It~ é;nrcraft to 
a company oLhor than Saben.J. ,,262 

(6) r:asy ace css to tre marketing data of competitors could 

al10w for very r)r0CIS0 competition, such as price competi--

LIon for Instance;263 (7) Travellers can get twice 

257. Saunders, ibjd., at 162; Ehlers, op. cit., Ch. II, fn. 
251 é1t 48. 

258. Supra, Ch. l, p. 79. 

259. Corn. Doc. 88/589/EEC, OJ, No. L317/47, Nov. 24, 1988. 

260. Supra, Ch. l, fn. 43. 

261. Com. Doc. 88/589/EEC, op. cit., Ch. II, fn. 259 at 
51. 

262. Ibid. at 53. 

263. E'hlers, op. ciL, Ch. II, fn. 251 at 49. 
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deceived from the combinat ion of CRSs with the "code' 

sharing" technique: They travel with severa! air1ines, 

although tney thought they had chosen a dIrect fl ight. 

weIl, they must change planes, and expose them~w1ves ln .111 

the pOSSIble pitfalls of mlssin9 a connl~ctln~J fli(Jht or 

losing their luggage. Furthermore, "codL' shar i.1J" could 

endble the "megas" to domlnate the mélrket ;264 and (8) 

Europ'2Lln CRSs are, by and large, owned by 1I1L' ncltionol flaq 

carriers. Bias ln these syslems has becn tempered by 

ree iproea l arrang emen t s bet ween t hl' se ca rr il, r s. Howc'vcr, 

several cJir carrIers do nul beneflt from tins rt..'clprucity 

and are therefore dlsadvantlued.265 

The potential for abusln~J lhe powors conferreli hy 

CRS ownership is the subjeet of eonlinulng sludies by ICAO. 

During the third Air Transporl Conference III 1985, lht, 

smaller countries of \'\lestern Europe 266 urrJC'd ado[)l ion of 

a recommendation that the ICAO Councll revlew .. ::111 aSI)C'cl~; of 

CRSs and formulate recommendat 10n~; to prol!:cl tlw publ ie 

against abuse 

carrlers. 267 
and to ma Inla in fa] r competl t i on tlmonq a] r 

Theso c~unlries poinled out that, oulsirle 

the UnIted States, there IS usually only one éllrl ine CHS, a 

situation which would lead tü monopoly abuses such as 

display bias, unfair limItation on carrIer aecess, incorrect 

264. Corn. ProposaI for a Council Regulation on a Code of 
Conduct for CRS's Corn (88) 447 final, Brussels, Ocl. 
14, 1988 at 1 (hereinafter Proposa) for a Code of 
Conduct for CRSs). 

265. AviMag, 964 (15-6-88) at 50. 

266. 

267. 

Austria, 
land. 

Belgium Luxembourg, Nether]ands, Switzur-

ICAO Doc. AT-Conf/3-WP/91, para. 15, July 2, 1985. 



164 

information and abuse of Information. 268 As a resui t the 

Confcrcnce adopted Recommendation 5/4 which urged that "the 

Counci l .study aIl relevant aspect of CRS and formulate 

recommcnd a t ions whosc purposc wou Id be to avo id abus ive use 

of these systems at the international level in order to 

enhance falL competItion between airlines and protect the 

travcllinC] public.,,269 The Secretariat prepared a com­

prehenSIve set of conclusions on regulatory guidance, which 

wcre issued as gUIdance material to assist States in the 

d(~vclopmont of pOllCy and regulalions ta curb possible 

abusive use of CRSs at the intprnational level. 270 

ICAO's conLrlbutlon ta resolvlng CRS-related issues 

woulrl be cxlremcly important, due ta the participation of 

m 0 r t.! th an] 60 na t i ans i n the 0 r 9 an i z a t ion. Em erg e n C e 0 f a 

multilateral instrument on the issue is not likely, since 

I ts adopt ion wou Id 

wo u 1 cl be di f fic u l t 

ta ke too 10'19 and a9 reemen t on i ts te rms 

to reach. As weIl, ICAO's efforts are 

limitcd to the dcvelopment of 

tions. 27l For the time being 

ar~' the only solutIon. ECAC and 

some efforts to regulate CRSs. 

268. l b id., a t pa ra. Il. 

non- obI ig a tory recommenda­

then, reg ional regulations 

the EEC recently have made 

269. ICAO Doc. AT-Canf/3-WP/59, para. 5:20, Nov. 4, 1985. 

270. ICAO Clrcular 214-.l'\T/84 Guidance Materia1 on the 
Regulation of CRSs. 

271. A/27/EC (l\genda Item 3) Inventory of the major 
problems assoc lated wi th continued development in the 
al r tr3nsport field, p. 3. 
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2. The Regulato1J[ Environrnent 

Efforts of ECAC and the EEC Commission do not arise 

only from anti-trust i'lIplications of the use of CRSs, but 

also from the pro] iferation in Europe of the CPSs of US 

carriers. 

a. The US Invasion in Europe 

When the US CHS market has become satura Led, US 

vendors 

travel 

turned their attentiol1 to corrputerizin<] 

dgents. 272 European a<Jencies becamc a 

European 

dcsirdblc 

target for thesc vendors,273 since the dccJree of travel 

agent automation in Eùrope is generally lower lll<H1 in thl~ 

United States. 274 As w'~ll, there is often little C'olOpe-­

tition, as the fla'] cat"ders are EretlUentJy Lhe only vendor 
-75 in any gi Jen counlry.':: 

Europeans hRd an int~resl in keepin~ US CRSs 

outside Europe. US domination wOùld reduc~.:! the control by 

272. R.J. ?ahy, "Regulation of CRS in the US and Europe", 
Airlir.E's ComputeLized Reservation Sys::ems, Slê:mÎnar on 
.l\vietion LdW, Rotterdam, Oct. 10, 1986, Acrovl'3ion 
Consultancy Publ ishing. 

273. Sabre was firsl p1aC'ed by American Aaways in Scandi­
nav:ian t.ravel agencies by 19è1S and t.egan jts major 
marketing puslt ln April 1986. By 1986 it had ncarly 
12% of the SCdndinavian marl.-et and expectr.:!d lo trip1r..~ 
i t s Eu r 0 p e a li ma r k e t lJ Y i. 9 8 7 ; rI! • Fe a Z le! 1 , " Eu r 0 p e a n 
Airline.s Express Concern 0ver Competitlon [rom Sabrr~ 

ApolJ~", AWST, Nov. 3, 1986 r p. 10J. 

274. 80% of all Suropean a]rllne bl)o!unc;s are inrtc1e through 
trave1 agencies and some 801 of a11 hookinlJs made tJy 
trave] aqent!" are mad'~ thtough air1ine-own0rJ CRSs, 
ProposaI for a Code of ConducL for CRSs, 2E...:.-cis...:.., Ch. 
II, fn. 264 at ]. 

275. Zubkov, op. cit., Ch. II, fn. 2111 at 6 .. 
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l:urr)pean clJunlrles over distribution of their services, 

WrJU 1 n red uce the prof i t of European \'endors and wou Id 

incredsCJ the airlines' distribution ccstc;, as they would 

hélVf! l0 pay book in'] fees for these serif ices sold through US 

CRSs. Furthermore, loss of control aver marketing apparatus 

w()uld Cnùse a 108S of revenue. 276 Another fear was that 

sma] 1 airl inefj 'd()uld decide to coopecate wit11 Apollo or 

Sabn~, rather lhan establish or expand their own travel 

arJt'ncy booking system. 

As a result, many European airlines, realizing that 

the on l y wa y lI) oppose Sabre and Apo 110 '-'las th rough compet i­

tlon, soughL out partnecs for joint-venture CRSs that would 

))0 l<îrC]t:.' enough t0 compete witl) the arriving US systems. At 

the C';drno Lirne, a rerJulatory framework was n!?cessary in arder 

Le) d\'oid the <lnt i-trust impl icati001s of eRSs. 

ln early 1987 the AEA commissioned an independent 

.,Lurl,/ on the possibility of setting up a European CRS to 

which aIl its mernbe·rs could subsccjbe. Although the study 

c'Jncludec1 thal .'3uch a system was feasible, the existence of 

lwo mJj or hdrdwa re supp lie rs lo F.:u ropea n a l rI i nes - IBM and 

Un i ';ys blocked the pro j ec t. 27 7 Fo110wi ng a mee t i ng of 

Af,1\ dirllnc' presidents in ~1ay 1987, two CRS usel:' gl:'OUpS viere 

[l)C!TIl.'d. One group, aIl Unisys users, is called Amadeus and 

c()rnprisecl !,uftansél, Air France, Iberia and SAS. 278 

Ail:' Inter, Linjeflyg, JAT 

group, all IBM uscrs is 

cal h~d Gal i leo and consisted of British Airways, Austrian, 

I\mach.'lIs ha~, since been joined by 

and Air l.\dria. 279 The other 

276. 

277 • 

278 • 

27'1 • 

Feazel, op. cit., Ch. II, fn. 273 at 104. 

IL Rek, "Computer Reservations Controversy Spreads", 
Interavia 8 / 1987 at 819; AWST August 3, 1987 at 37. 

t d. 

Flight International, Feb. 27, 1988 at 35. 
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Swissair and KLM. 280 Gal i 1eo was lalc~r joined by l\er 

Lingus, Alitalia, Austrian AirljnE's, BeAL and TAI' Al r 

portugal. 28l 

Ironically, t}1e E:urùpean rt'>spansc ta the fcar of US 

domination oE CRSs in Europe does nol exclude US participa­

t ion. Al thoug h t\1e Europea n CRS s are bd nlJ devc lOi)ed ln 

compete with US systems, Galileo hdS joined forces wilh 

United and has purchased software and lechnicn1 assisLance 

from Apcllo,282 whlle AmalÎpus has purchased software and 

technical assistance from System T. 283 

b. ECAC and EEC Measures 

(1) ECAC 

On the initiative of ECAC, CRS lSSUC~S wen~ inclilded 

on th8 agenda of the 1986 ECAC-US mCl'tin<J on NorL'l Atlé\nti(; 

pri ~ng. 284 The ECAC delc<)at ir-:;n conlf>ndcd thal th" 

e f f e c t 0 fUS CRS sin Eu r () p e w Cl r:; L h ct tEe ACe arr i (~ r s we nJ 

denierl fair and equal oLJportùnity to compete. 285 ECAC 

aIs 0 st art e d toc 0 Il e c t fa c tu il 1 i n for m cl li 0 n 0'1 C 1< S <J i n 

intra-European air transport, as it wantcrl to pro(}ue'J (Juide-

1 i n e s for e n sur i n'J f r e e ace 8 S s li) C 1< S san d f () r a chi e vin 'j 

280. B. Rek, op. cit., Ch. Ir, fn. 277; AWST, Au']. 3,1987 
at 38. 

281 • CRS 
27, 

The BatUe for Europe, !light International, Feil. 
1988, p. 32 at 35. 

282. AWST, July 20, at 33. 

283. Ibid. at 34. 

284. F.:hlers, op. cit., Ch. Il, fn. 251 at 39. 

285. Id. 
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display of flightc; in a non-discriminatory way.286 At 

the· Paris r-1eclin!J of Mareh 1987 it was unanimously agreed 

trlat there was a need to aetivate thlS item cm the ECAC work 

programm0 and to begin work urgently on CRSs. 287 It was 

c0ns 1 d ered to be use [ul and ne cessa r y to collee t ~n forma tion 

on: 288 (1) thE' nùmber of type s of CRSs in Europe; (2) the 

possihle problems experienced 

wi lh CR'::ls; (3) whdt were the 

Treilty controls on CRSs; and 

rj('vc.doping a Code of Conduct. 

by individual Member States 

existing n'ltional and EEC 

(4) the possibi1ity of ECAC 

ECAC approved a Code of 

Cond uc: l to gover n Eu ropeLln 

force on April l, 1989. 290 
CRSs,289 whlch entered into 

The essence of thlS Code is 

faIr access of systems to markets, tan access to carriers 

tn syslem, speclfied display criterIa giving priority to 

dIrect servicces and banning code snaring, reasonable terms 

~()r aSJent s, and tentatIve steps to cover agents 1 presenta-

tlon to Lhe puhl ic. 291 

schvdu 1 erl il 1 r Sl'r'v 1 ces. 

Tho [CAC Code deals only wlth 

ECAC Members pl an to explore ways 

tn incl urle non-scheduled serVIce, Slnce charters account for 

a!Jout 50 pcr cenL of the business in Europe. 292 

286. Ibid. at 59. 

2B7. Repurl 24t h Meet i ng of the 'i'Jorking Group 
l~uropeùn Air Transport Policy, EUPROL 24 
Ma r-c h 1987: EC 9 - 2. 2 - 1. 2 4 • 204 • 

288. Id. 

on Intra­
ParIS, 3-6 

289. Id.; Doc. ECAC/13 Strasbourg, June 7-10, 1988, Appen­
dIX 6, Principles for ECAC Code of Conduct for CRS, p. 
73. 

290. Y. Cochennec, "SIR: La 
Conduite", Air et Cosmos, 
28. 

292. T\<J Ma r c h 9, 198') . 

CEAC Adopte un Code df 
No. 1230, Mars 25, 1989 at 
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(2) The EEC 

The Counci 1 of ~1 in i ste r s , as part of Lhe Decl'mber 

1987 Aviation Package, delegated to tht:: Comm i sc; ion powers ln 

make reg ulat ions for black exempt ions from a pp Ile al il) n of 

the co:npetition rules to inter alia, airllnes CRS~" 
------'-~ 

Th IS 

action was rjeSifJnèd to meet the spec i f le case', of ,'\mddt'Il', 

and Gal i leo, WhlCh Irlere seen by Uw Counc il as dn <lppro­

priate response to the ch.)] lc'!ngl' of LIll' major US syc;l{'ln 

vendors. 293 ThlS Reuulation W<l"; .]d()PLl~d l>y U-w Commi';­

sion in July 1988. 294 

Tne Commission block eX0mptlon re IJulaLi()n on CRS'; 

is limited in scope and applicatIon, slnct.' it ()t11y applie" 

t 0 j 0 1. n t l Y - 0 W n e d s y.s Lem s , 29 ':) l h Cl tIC; , l h t! (' xi', t j n / J 

Altladeus and Galileo SYSl'2ITIS. Thè Commi':;',lon ln(,d LI) dLj';un' 

fait" access of any C3t-ner LI) CRS") and tn prolecL jldrLlClpd­

ting carLiers from belnJ abused tly Lhl' 'Jysl',:11\ véndut witil 

respect lo ~it~er t.erminatil)n of tlte cunlrdct 2gG nr LIli' 

fees cnaLged. 297 Tlle RC0ulation als·-) pr/Jvld'_", rU]I"; (1) 

è.isJ.)laYi displays must not be di c3crirnincdory und ln n') way 

rel a te d t 0 the caL Lie rIs i li e n t i t Y . 29 8 vn 1 l 1·' n () S P t! (; l f i (~d 

dlsplay cLiteria aLe glven, inter.(JsL(~d part 1 W, mdy rr.~qU("Jt 

the technIques used for the rankin'j élnr1 prfJ-jc~ntélLi'JI1 of 

293. corn (88) 447 fInal, op. cit., Ch. TT, fn. 264 élt 2. 

294. Supra, Ch. II, fn. 106. 

295. Corn. Re']ulation No. 2672/88, op. ciL, Ch. Il; fn. 106 
Ar t. 1. 

296. Ibid., Art. 3. 

297. Ibid., Art. 6. 

298. Ibid., Art. 4(1). 
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information. 299 These rules are subject to reciprocity 

ln so f'3r as the y concern the relations between a system 

venJor owniwJ and controlling a CRS subject to the Regula­

tion and a Carrlf?r ownlng and control1lng another CRS.300 

Travel aiJents Wh0 use A CRS subject to 

éllsn protl:.'cted wIth respect to contract 

Lh(: 1 r freedom to ch0se to use anothcr 

the Regulation, are 

termination and to 

CRS. 301 Consumers 

are: proLecLed as wcll, Slnce the RegulatIon prohibits 

commIssions given by parent carrIers ta travel agents for 

th,· s.11/; of tickets on thOlr air- tral)sport services, since 

'Juch commlssionc:; could put the agents' ob]ectivlty under 

sLt-aln. 302 FI nal1y the Rcgul a t.Ion prof-)ib i ts concerted 

prac~ lces amon'J two or more sysLem vendors for the pùrpose 

uf parll t1 oninrJ the J1larket. 303 

The provIsIons of the Commlsslon's RegulatIon are 

(jcnL'r,tl, avoiding thL' complex detalls of CRSs. This gener­

Lllity 1'-; undt~rstar)rlcddt?, glven the inter-party nature of the 

Hl·lllll.lllon and the rapHj c1l'velopment of CRS technology. 

'-;lnCI' t'_'chnl)loqy tJrorJreSses facJLer than law, stric!;:.er regu­

lat llln could hlndC'r tht.: cdJll1ty of the CJmmiSSlon to take 

dl't 1 nn (1<Jéll nr;L Infrin<jèmenLs of the Regulations. I\tter all, 

t h t ' Cl h 1 cet 1 V (' () f t h 1 S R C: IJ II l a l l 0 n ] s li mit e d t 0 the ex e m p t ion 

II f a 'J r e e men l " c (" ne e r n I n (j CRS s f rom the pro h i bIt ion 0 f 

1\ n l L' 1 l' 8 5 ( 1) 0 f the E E C T r e a t y . 

Gal i 1eo and Amadeus are not the only CRSs in the 

Other systems of a differellt nature exist, 

such de; thOSl' owned oy single companles. The Commission 

bl'l h'vul lhat l t was important, that a code of conduct 

249. l bl d . , Ar t . 4 ( 3 ) . 

300. IbId. , Ar t • 7. 

301 • lb Id. , Art. 8. 

302. Ibid. , Art. 9. 

303. IbId. , Ar t . 10. 
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applicable to thoSQ sysl~ms should dlso be established. 

\\1ith such a code, air cdrr-iers, travel dgcnls, freighl 

forwarders and uscrs would have certdinty of tare dccess and 

neutrality of display.304 Thé Commission prop()~";L'd Hl 

October 1988 the adoption of a Council Regulatlon on <.1 Code 

of Conduct for CRSs. 305 

The proposed Reaulation conlains detailed rules 

which if adopted --n 11 apply to eRSe" uscd in the b:rri tory of 

the EEC, even if the system vendor miyht not bl:' Cl Communily 

citlzen, the lnformation mi(Jhl corn/..' from oulslde the ('ommu­

nit y, or the air transporL service conct:'t-nl'd mi'Jhl hl' oul­

s ide the Commun i t y' • 306 

The Code of Conduct wOllld l:over schedul!,rl, chdrlt·r 

and frelghl fl1ghlc;. Tt woulrl pr()hibit such prdeL lCef-, ,l', 

cxclusive terms which pr.:vent a participanl in ,)n" sysLem 

f rom us i n 'J a no the r; b i a 'J t 1) r 0 U'J h s cre e n pre,> e n t a t i 1) n, sIle!] d 

of access or quality of ln[orrnaLl()n (J1Vt~ni <-lntI <11'111<11 of 

would-be subsc:ribers of dCC(:!,->', tn sj"3lern'> or th\.' ChdfrJilllJ of 

prol--.ibiti'le f88';. ih t '1 in th 0 s'f s L l~ m' S d val ].'1 b 1 (! Cd il cl CI t Y , 

the systern venùor 'wuuld hav(~ lu off.}f the facilitlW., al 

non-discriminatory fees,307 tr) any air carrler who wi',hpd 

tü participaLe. 308 GXc.;lUS1'/S' Lerm<j, PU!ClUrJ1IV) ri n"w 

participant from als() ]Oinln'J an'Jth'Jr sysL(~rn, would no! 1)1' 

allowed. 309 To ensure lhal all particlpanls in d CH:~ 
have equal standin,], t'Je Cone w0u1d sp,}cifj how informdl10n 

should be chsplayed. 310 Loadin'j of daLa wr)uld lJ(~ ~Jubj(:(;L 

304. Corn (88 ) 447 F'lnétl , op. ci t. , Ch. rI, fn. 2/j 4 at 2. 

305. Ibid. 

306. Ibld._, Art. 1. 

307. Ibid., Art. '3 ( 2 ) • 

308. rDid., Art. 3 (l ) . 

309. Ibid., Art 3 ( 3) ( c) . 

310. l bi d • , Art. 4, 5. 
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t0 slmilar rule'-3. The Commission would have full rights of 

Invesllr]alion, in arder to establish that the Code was being 

respecl(::d, and the power to fIne system opel:'ators for any 

bn::dch up to 10 p~r cent of annui'll turnover, subject to 

appeéll tr) the EC.J. 311 An enigma of the Code 1S that it 

rjoes nol forbid the code-sharing practice, even though this 

issuu 1S a rather crucIal one Erom the traveller's point of 

VICW. TrlU Annl'X l0 the proposed Regulation, however, does 

pr()vidc.~ il sel 0f (Jeneral ranking criteria. Article 2 of the 

Ann(';.: pr<)vid'::c; titat, uniess code-,;haring fI ights guarantee 

t.hd! t1)t..! connecLln'J fli'Jht will be held, those flighls shall 

b 1 • l r e a ll; d as con ne c tin 'J f 1 i 9 h t s [ i) rra n k i n g pu r po ses. 

SECTION V - STATE AIDS AND THE AIR TRANSPORT COMPANIES 

AJthuu'Jh l\Îl~ CommlSSlon proposed ln its r>1emorandum 

N'l. 2 t1lcil specldl r--.lles should be adopted for aIde,; granted 

lI) di 1- lranspc)t-L ",)rnpanles, n') such mea'3ures have yet b'2en 

Never the-

Il..! "" tIlt> pruvhionc; of the F.:f-~C Treaty on Stat8 aids are 

dppl k.'lhlt~ tl) the il\' iatlon sector, in 50 Ear as EEC Member 

l . State Aids: The EEC Treaty 

il C0mrnon r-1ar~èt, 

arè incompatible 

this principle 

,,, The Pnnclple of Incompatibility 

wit!) establ ish­

has its deroga-

Eslabl ishment of a true sin'Jle market and a system 

u f und L s torted campe t l t ion requ ires that Member States are 

iJ1-,,)llil>itt!d fr,.)In grantin'J to undertakings aids that distort, 

311. IbId., Art. 10 to20. 
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or threaten ta distort, competition and 

States. 312 The ECLf has held that: 

t rade hclwl~en ~'(>mbe ,-

The dim of Article 92 is ta prevent trade 
between r'lember- States from bei n,;] affectL'd 
by be:1efits granted by public duthoritil~S 
which, in various forms, dislort or 
thL'eaten ta distort competition by L.lvour­
ing certain un<ierL~kjn'Js or the producllon 
of cet-tain goods. Accordingly, Article 92 
does not è.istinlJlIlsh hetw(>en tlw mea"jure 
of State intervent ion concêrned by refer­
cnce to the i r- causes or aime; tlul ?'1 f lIW<, 

therl in re13tinn to thlJlr 8ffects. 3 

Flve elements cOrJsL1t\lte Stat~~ <llcl: (1) <.:ln dl1Vé:ln-

tage, (1 i) granLed L 1\ r 0 U (J Il S ta le 

resourcès,314 (iil) favourinJ Ct-'rtaln un<k>rtdkln']s or Uw 

productio'1 of C'",rLaln ']oods, (IV) d]~)l()rLlnJ c()mpeLitioni 

and (v) afEectinJ tt-éide \)(ltwccn (1ornber StaL,!':;. 

An acivantél(J0 (Jlvcn Ll) dn L1ndc~rLdkln'J wllf\out tilt> 

clndertdkln'J hél\rin(] th(' ob1l(JaLlon tn d,) dnyltlln'I in [t'Lllrll 

lS c:lear1y an aid. 31S HOWCVI.:t"; llll' I:rucirll l ,-
" 

whether an underta~,inJ obtalns a b,.:nl_'flt 'N~llCh lt w()iJld n()1 

h a ver e c e ive d l n t 11 l~ nI) r rH cll r; 'J urs (~ • 3 1 6 C 0 ne, e r 1 u /> n l 1 ï , il 

measure is still capabl(~ of b,;ln'J an aid (!V8n if lhe fI:Clpl­

ent undertdkln'J is regLlin~d to do 'wmr.:thlnlJ 11"' n'lurn. 

Article 92( 1) provull'c, lhaL ttH~ prr)flll)lL10r; dppl If:', 

to aids granted b} a lIcf1\).-.:r Slat.! ()r lhr()Ij(Jh SLdt(~ rw,our­

ces. ln this respect, the ECJ flri', stat!;d ttldt: 

The pro h i bit ion en n lai n':! cl 1 n A rL 1 .:: 1 e 92 ( 1 ) 
covers dll aic1 grdnL,:d by .) rh:mIJ.:r St.dt'~ 

312. Rome Tredty, yp. Clt., Inlr,). f'î. 2S, Art. 92(l). 

3l3. Case 173/73, CommlSSlon v. ItalL, 1974 ECH 709, 718. 

314. ThIS elwnent le; 

Treaty, op. CIt., 
g i 'J81l 

In t ro. 
hy Art. 
f n. 2 S. 

92 ( l ) of 

315. BeJlamy anci Chl1d, op. cit., Ch. II, in. 179 dt 614 . 

316. Ibid. at 615. 

1 



or thrr)ugh State resources witlIout its 
be in,] necessary to make cl distinction 
whether the aid is granted directly by the 
State or by public 0r private bodies 
establlshed or appointeri by it to adminis­
ter the illd. In applying Article 92 
r e (J () r ri in U s t p r 1 m a r 1 1 Y b e h a d t 0 the 
ef[ects of the airl on tr.e undertadngs or 
i)roducf:rs favoured and not the status of 
tht' InstItutions entrusted \vIth the 
ci lst3t9ution anrl adminIstratIon of the 
(J Hl . 

174 

F' 0 r a n cl 1 dL') be pro hi h i te d und e r Art icI e 9 2 ( l ), i t 

mu<,L )t-' fjrdntt:~d to cerLain 

un1k'rLdklnj':; ln r.,Jenera1. 318 
undertakin']s on1y and not to 

Th l S cond i tian lS met not 

unly when Lh,> medsures ln question Ql'Je an advantage ta 

ct!rtdin c;ectors of production or certaIn relJlons of the 

c()unlry, buL éll e;.) when the undertakin']s of a i'1ember State do 

flot ,,11 !J'?lwfit from such mea~3urèS. 319 

Th", F.:C J hd':; h~1d thaL competition must be r:-egarded 

d'; di'JL()rLt~d wh(~r:-\:? financial dld gr:-anted by aState strengt­

Il • .]n-; Lhe pnsitlon of an und'.;rLdkinJ H, comparlson wit~ other 

Iltlllt'r-LdkH1J'> ('l)'npeLin'j in Intra-Community traJe. 320 In 

LIns In~;Lancv, tht> C(jurL upheld t1w Cornndssion's decision 

f'VI}tl lll()lIrjh Lhe Commisslon had not made any re[erence to the 

ln two later cases, the Court moved away 

<"wJnL'whdL ft"JIll 1l_::; prevlous pos;,tion and required more than a 

h.11d ;1';',crLion thdL the assistance distorLed or threatl?ned 

317. 

J18. 

l19. 

CaSl! 
595, 

78/76 
611. 

Stelnlke und Wein1ig v. Germany 1977 ECR 

SeL' Bel l a 11 y d li d C h l 1 li , 
618-619. 

00. 
+, 

ci t. , Ch. II, fn. 

JOll1tJd Cases 6, 11/69, EC Corn. v. France 1969 
at 552; S012 ,:1150 Vaughan, op. cit., Ch. II, 
Va 1. 2 a t 708. 

179 at 

ECR 523 
fn. 55 

320. Case 730/79 Philip t-10rris v. Commission, 1980 ECR 
2671 • 
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to distort competition in the Cornmunity.321 In particu-

lac, the Commission must explain how competition is affec­

ted, that is, it must exa:nlne the relevant market, tilt' 

position of the aid recipient in thal market ar,,J UH.' volulUL' 

of inter-State trade in the product ct)r\cerned. J22 

AState aid is incompatible wilh thl' Commnn HdrKl'>l 

as long as it affects trade between ~'cml>L'r Stotes. Articll' 

92 do es not use the term "may affecl lrade", which is lIsed 

in Z\rticle 85. Nevertheless, this omis':; il)n is immateridl, 

since it is sufficienl for an aid l() bt) pr()hlhll.~d If il C,Hl 

affect trade between r·1emb,]r Stat(~s lf implcmL>ntcd. This 

conclusion mal' be drawn from Article 93(3). T f1U, provision 

gi'les the Commission the riiJhl tl) pnJhihit él plannl'd Liirl if 

it considers that having, regard lu ArtIcle 92, any sucl~ 

plan 15 not compatible wit~1 the Cornmon i·1drkel. The imm/..'-

diate beneficiary of the aid need nlll fl<c'C(!'->sdrily bL lh!.' 

und e r t a k i n 'J i t sel E • 3 2 3 The a i ri C <i n h '.' a n a ci v il Il t. LI IJ L! 

granteci to consumers [or d parlicular rj()od or service, If 

that advantage could acL AS a slimu] us le) sale,> 

tly to production. 

and i nd i r'~c-

F1nally, the principle of Article 92 ( l ) i<~ nul 

expr.assed in abso lute terms. According to thls article, it 

appl ies only "save as otherwisf: pr-oviderl ln this Tredly". 

Other Treaty provisions on airls are fuund in art i c 11.~ .. ; 

321. 

322. 

,] 0 l "E: d Ca ses 29 6 1 31 8 /8 2 , Net ~ e rIa n d san d Le e u w a rd e r 
Papiezwarenfabri~k S.V. v. EC Commission, 1985 ECR 
809, Case 321/82 Inlerrnills S.A. v. EC Commission 1984 
ECf< 3809. 

Ibid., Ground 24. 

323. See Com. [Joc. 65/556 03 1966, 3141; :;(]<.~ alsr) parry dnrJ 
Dinnage, ~cit., Ch. II, fn. 187 d.t 345. 
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42,124 77, 82 a'ld 223. 325 Arti c les 77 and 82 prov ide 

[()[ c!=r'Laln aids to the transport sector. In Case 

156/77,326 t~e F:CJ ru1ed, however, that Article 77 cannot 

1: xcmpt a id to t r.a nsport f rom the gene ra 1 sys tem of the 

Treaty for aid granted by Member States. 

The Commission has h3d the opportunity to deal 

t .... lCr~ wilh aids re1ated to the air transport industry. The 

f lrsL formaI comp1alnl was fi led ln 1982 against SABENA. 

T h p <1 1 l e IJ cds u b s i die s t 0 SA BEN A 1 c l t e d i n the co m pla i nt, 

inc)ur}e IjI)vu"'-n;ncnt ]().'~n gUArantees and govern,nent subsidiza­

tlon of depr(:ciatlon charges and sorne interest pay-

m.JnL..,. 127 Th~ sucund cumplaint was filed by the ASA 

tlCJ,linsL Olympie Airways (OA). T~e AEA alleged that OA 

rect.! i ved subs id ies f (om the Greek government ln the form of 

d Il '.' X C m pLi 0 n f r () m p a yin 9 l and i n 9 f e e s a t Gre e k air -

porLc;.12El ACC')r-dl!11] to tl-Je claim, allowin';:! one airline 

t () cl v () l d P il yin '=1 f e e s dis t') r t sor th r e a te n s t 0 dis t 0 r t 

('urnpl'Lition éJ.nù violaLes, tl-Jere[ore, Article 92(.1) as weIl 

,1') Article -, oi lhe EF~C Treaty, tl"le latter article prohibi­

tin ,) olscdmination on t~e basls of nationality.329 The 

Commis' ion filed suit against OA thereafter, stating that 

its opl.r,lLIOns were illegally subsidized by the Greek 

324. Art. 42 allows the Council ta authorize special 
d tJricu1 tural a ids. 

325. Art. 223 permIte; i'-1embe r States 
w i th the product ion of arms 
matel-lal. 

32 fi • Case 156/77, °12' ci t. , Ch. 1, fn. 

327. AWS:!> Jan. la, 1983 at 40. 

328. AWST, ,Jan. 17, 1983 at 34 • 

3 2g. ld. 

t subsidize 
munitions 

34. 

connected 
and wa r 



government. 330 

b. ExceptIons te) the PnncIple 

Cl} Aids which are compatible with the Common 

Market 

177 

An aid is exempted from L1w pl"ohibllion of Artlcll' 

9 2 ( 2) i fit fa 11 S W I t h i non e 0 f the th r e e ca t~, go rie S 0 f d i 0 fi 

set out in Article 92(2). Suc h an CXl'mpt Inn 1 S dulnm.:1 tic, 

since the Commission is :1bll<Jcd to permIt ,ln c1Ïo Ll1lin~1 

within one- of these cateuorics.331 Morc'ovl'r, thesL' <1irls 

are al'ways compatIble with the Common ~1arket cvcn if tlH'y 

dlstort competition or affecL trad (> bolwccn Mcmbet-

States. 332 

The firsL category c.:omprl':>C's ':110 havinq a ~>ocial 

cha ra c ter, 9 ra n te d tOI n cl 1 V i d ua l con s u m I..~ r s, i f t Il a t a i cl U~ 

9 ra nt e d w i th 0 u t dis cri min a t i () n as lo l hl' p r i gin () f Llw 

l->roducts concerned. 333 Tf-)is provIsion rders ln c:lids 

granteo to flrms ln order tü meet cl Cjovcrnmcnlal "ocial 

objective. 334 The second caLegory covr.:rs aidf, which 

compensate for nat'jral dlsasters or "exceptionnl occur-

rences,..335 The thJr'] catf?IJory cunsisls of ald (JranLI..~d 

t:) the economy of certa in areac:" of th!' Federal Republ ic of 

Germany, affecLed by the dl'llSlon of Gcrmany, in sa far éI~; 

such aid ln requlred to compensdte for the (?COnOmlC dlS-

330. 

331. 

332. 

333. 

334. 

33S. 

AWST, Sept. 23, 1985 at 39. 

Vauqhan, op. cit., Ch. Il, fn. 55 Vol. 2 al 709. 

W.C. Schlieder, op. cil., Ch. Il, fn. 54 at 684. 

Rome Treaty, op. CIt., Intro. fn. 25 Arl. 92(2)(a). 

parry anà Dinnage, op. cit., Ch. JI, fn. 187 at 346. 

Rome Treaty, 2~~~~, Intro. En. 2S Arl. 92(2) 
( b) • 

, 



178 

advantages caused by that division. 336 These aids, 

althou'jh definitively compatible \.Jith the Common Market, 

must nevertheless be notlfied to the Commission in accor­

dancc with tl1c provisions of Article 93 (1) and (3). 

(2) Aids wh ich may be cons i.dcred ta be compat ible 

wi th the Comman Mdrk6t 

There are f l ve ways in wh ich a irl may be considered 

cCJmpallblc with the Common Market. Three type,= of such aid 

Cdn he authorizcd by the CommIssion 337 and lwo by the 

Council. 338 

1) !!uthorizati~..:'~ the Commission 

Tht' Commission takes into èlccount three factors 

when eXi1minlng the compatibllity of aState aid proposaI 

wlth the Corrmon ~1arKet. First, the 

devl....'lopmenl WhlCh is in the interest of 

wholC'; s,~cond, the ald must be necessary 

a id mus t pl:omote 

the Commùn i ty as a 

to br i n9 about tha t 

rlevelopmcnt; and lhlrd, the modalities of the aid must be 

comml'nc;urë:ttc with the importance of the objective of the 

êlid. 339 

The fi r st ca tegory of a id s wh i ch may be au thor i zed 

br t hl' Comm i.ss ion are those whose a im is the promot ion of 

econom ie devel opmen t 

i c; abnorrna lly low or 

in areas where the standard of living 

whl;)re ther-e is sedous under-employ·· 

n1l'n L .340 Tn 5SS0SS i ng whe ther these cond i t ions are met, 

336. Ibid. , Art, 92(2)(c). 

337. Ibid., Art. 92(3)(a)(b)(c). 

338. .!È id ., Jl.r l . 92(3J(d), 93(2) • 

339. CasC' 730/79, op. cit., Ch. II, fn. 320. 

34 () • Rome Tn:a ty, 0}2 • ci t. , Intro. fn. 25; Art. 92{3j(a) • 
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the Commission must decide by reference tù the Community as 

a wh ole, no l 0 n a na t ion a 1 ha sis • 3 4 l 

ArLcle 92(3)(b) enôbles th..:' Commission t 0 

authorize aid in order to promotE: the execut ion of an impor­

tant projecl of common LuropcCln Int('n::·~,t or h) remedy Cl 

serious disturbancE' in tne economy of ~, r'lcmbel- Sldt('. The'se 

two exemptjons are fundamentéllly diEferenl. ThL' fi rst ,,>nc 

refers to the execution ot an impor.tan t projcct of ù common 

European ;.nlen;:st. ~\1hlle the matlu[actlln.:' of cigarclt~·s is 

not such a project,342 the manufaclun! of airct"ôft anrl 

é:ircraft parts is. 343 The second exemption Iwrmlt'-i aie'! 

to remcdy a scrious clisturbance ~n the ecow)m'{ (lf d Mcmbcl­

State. This exemptIon !las been used to juc;t lEy 1IH' U~;t' of 

general ald schemc:s which do not como wlthin lhl' oxemplion 

provided by Article 92(3)(c) .344 

The CommIssion can also authorize clin Lo facilitat0 

the development of certain economic activities or of cerlél in 

economic areas, where such aid doee; not. c1dvcr~L'ly af[ecL 

trading condItions to an extent contrary Lo the' common 

interest. 145 ThE' compatlbility of such an élLei Wl th the 

EEC Treat}' must, once again, be determined ln the cont.exL of 

the Community anj not of a single Mcmncr St<JtC'.346 !\ids 

authorlzed under Artlcle 9L(3)(c) Cdn be clther secLoral, 

the air transport indusLry included, or regional. 

341. 

342. 

H3. 

Case 730/79, op. ciL, Ch. lIt fn. 320. 

Id. 

EC Corn. 2nd Report en Competition 1979 points 89-93 
(assjstance for the sale of civil aircraft manufélc­
tured under European transnat;onal programs). 

344. Vaughan, 02,' Clt., Ch. II, fn. 55. 

345. Rome Treaty, op. cit., Intro. fn. 25, Art. 92 (3)(r:::) . 

346. Case 730/79, op. cit., Ch. II, fr,. 320. 
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i i ) Author i zat ion by the Counci 1 

Pursuant ta Article 92(3) (d), the Council can 

specify other categories of aid which may be considered 

compa t ible wi th the Common Ma rket. Moreover, accord i ng to 

Article 93(2), the Council can authorize an aid granted or 

intended to be granted by a Member State, in dcrogation from 

the provisions of Article 92. Such an authorization must be 

taken unanimously and only in except ional circumstances. The 

requirement of unanimity makes apparent Lhc difficulties in 

obtaining such an authorization. 

Under Article 94 of the EEC Treaty, the Council, 

acting by a qualified majority on a proposaI by thc Commis­

sion may adopt regulations for the application of articles 

92 and 93, and may, in particular, detC'rm inc cond i tions for 

the application of Artjcle 93(3) as weIl as for lhe cate­

gories of aid exempted ;rom this procedure. 1t 1S in 

response to Article 94 that the Council adopled Regulation 

1107/70 on the granting of aids for transport by rdi l, road 

and i nland wa terways. The Counc il has not ye t ac ted on 

Article 94, as far as aids granted ta the air transport 

sector are concerned. However, adoption of such a regul a­

tion is necessary, given that an increase in competition 

between air carriers will certalnly lempt governmcntc; to 

increase the subsidizatlon of their national carriers. Mo~-;t 

aids of this kind will be considered by the Commission to bu 

incompatible with the provisions of thc EEC Treaty. Whilc 

the air transport industry no longer needs special treal­

ment, i t should be 9 i ven sorne spec ial a tlen t ion by the 

Counc il, due ta the env i saged chang es in the en vi ronmen t of 

the air transport industry. The need for such a TeguJ ation 

becomes even more appa ren t, SI nce the prov i sions of Ar tl cl e 

92(1) of the EEC Treaty are not dlLectly applicable before 
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national courts, 34 7 unless they have been put in concrete 

form by acts of the Counc il adopted under Articl e 94 or, in 

particular cases, under Article 93 (2) • 

2. Absence of a Counci l Regulat ion 

The Commission dealt with the issue of State aids 

granted to air transport companies in its Memorandum No. 

2. 348 The aim of the Commiss ion in this instance was to 

monitor the scope and visibility of such aids wi thin the EEC 

in order to ensure a fair and undistorted competi tive 

environment. 349 

The Commiss ion spec if ied tha t whi 1 e sorne degree of 

public a id may be necessary for socially essential routes in 

remote regions, air transport should see itself as a commer­

cial business, oriented to the needs for profits and capital 

self-sufficiency, rather than as a branch of public 

service. 350 It was also recognized that State aids may 

be appropria te in order to compete wi th subs idized carr iers 

f rom th i rd coun tr ie s, to overcome particu 1 ar ly precar ious 

but temporary financ ial problems or to ass i st economically 

u nderdeveloped reg ions. 351 Ass ista nce in the form of 

"normal cammercial transactions" such as loans or guarantees 

would al 50 be acceptable 1 al though cases would have to be 

examined individually to determine if tnere was an 

impermissible aid element. 352 Aceording to the Commis­

sion, measures to liberalize the European air transport 

347. Case 6/64, op. ci t. , Ch. l, fn. 23. 

348. SUEra, Ch. l , p. 56. 

349. Thajne, 012' ci t. , Ch. l, fn. 109 at 95. 

350. SU12 ra , Ch. I, p. 56. 

35I. Memo 2, 012' e i t • , Ch. l, fn. 178 at 37, 38. 

352. Ibid., at 36. 
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system must be complemented by action to control State aids, 

including the withdrawal of aIl aid schemes which offset 

airline operating lasses. Such aid schernes remove any 

incentive for the recipient airline ta improve its financial 

performance. Additionally, without guarantees that other 

airlines would compete on t.:le same level, airlines would be 

reluctant to join an open market. Without such control, 

there would be a serious risk that any relaxation would do 

no more than produce a subsidy race between European 

States. 353 

No measures concerning State aids were adopted by 

the Council of Ministers. Nevertheless, the competition 

rules of the EEC Treaty are appl icable to ai r transport.. In 

particular, the provisions of Article 92 may justify pres­

sure be ing brought by the Comm ission on Sta tes in order lo 

achieve greater transparency in thelr relations with their 

public enterprises and, accordingly, with their []ag 

carriers. This transparency may extend to the privaLization 

of public airlines. 354 In this case, governmenl aid 

would be cons idered con trary to the Community Rules on 

competi t ion. 355 

Consideration should be given ta the fact that 

airlines, both private and public, have greater funding 

353. Ibid., at 36. 

354. In Europe pr i vat i za tion had i ts 9 reate s t impacl, 
within few years, with the privatization of 8 airlines 
( K LM-SA-Ali ta 1 ia-SABENA-Lu f thansa-TAP-A ir Portuga 1-
Turkish Airlines-Austrian Airlines) having being 
decided and in sorne cases already carried out, L. 
Rapp, F. Vellas, "Airline Privatization in Europe", 
ITA Studies and Reports, Vol. 10,83/3 al 3. 

355. Ibid. at 29. 
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needs than other companies, 356 especially in the context 

of air transport liberalization. By disrupting the tradi-

tional operating conditions of airlines, liberalization is 

increasing competition, eroding profit margins and creating 

ncw inves tment needs. Publ ic ai rI in8s are sufferi ng more 

than othe es from this situation. 

Their mai,) and often only shareholder is a 

ment or a publ ic body. Such a shaeeholder is 

govern­

usually 

con E eonted wi th serious fi nanci a 1 problems and mus t meet 

public seevice obligations. Such a company is also subject 

to govcrnment supervis ion, a disadvantage in the context oE 

international deregulation and competition. 357 There­

fore, the special features of the European air transport 

industry should be taken into account when considering the 

applicaLion of the EEC Treaty's rules on State aids to air 

transport companies. 

SECTION VI - PUBLIC UNDERTAKINGS AND THE COMPETITION RULES 

OF THE EEC TREATY 

Public undertakings and undertakings geanted 

special or exclusive rights by EEC Member States are 

sub j ect, pursuan t ta Art ic le 90 ( 1) of the EEC Trea ty, to 

Treaty rules and particularly to the competition 

rules. 358 To the extent that the enforcement of such 

rules obstructs performance of the particular tasks assigned 

ta such underta k i ngs, Art ic 1 e 90 ( 2) prevents applica tion of 

thcse rules. 

356. According to a forecasting study by Lufthansa, the 
investment requi red to replace the fleet for the 1990-
1996 period will represent a sum equal to four tirnes 
the figure Eor 1985, ibid. at l, 102. 

357. Ibid. at 2. 

358. Rome Treaty, op. cit., Intro. fn. 25, Art. 7, 89-94. 
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A pub1 ic underta king is Il any undertak i ng over wh ich 

the public authorities may exercise direct1y or indirectly a 

dominant influence by virtue of th€'ir ownership of it, their 

f inanc ial part ic ipa tion there in, or the ru 1 es wh i ch govern 

it.,,359 There may be cases where an undertdking couid be 

"public" for the purposes of Article 90(1), a1tholl<]h the 

above criteria are not met,360 since mer" State partici­

pation in the capi tai of an undertaking does not make that 

undertaking a public one. 361 

Undertakings granted special or exclusive righLs 

can be either public or private. 362 The Commission had 

decided that the grant ta an airline of the right to trans­

port passengers on certain routes quaI ifies as such a 

right within the sense of Article 90(1).363 Sincc 

European air1ines are public in nature,364 lhey may 

contend tha t the EEC Trea ty compe t i t ion ru l cs do not lJovern 

their activities in every case where their application would 

obstruct the performance of the particular tasks assigned to 

359. Corn. Directive 80/723, Art. 2, O.J. Eur. Corn. 1980 
L195/35. 

360. Cases 188/80, etc., France, ltaly and the U.K. v. 
Commission, 1982 ECR 2545, 2578, the definition of 
Dir. 80/723 does not reflect the concepL of Arl. 90 of 
the EEC Treaty. 

361. See Bellamy and Chi1d, op. cit, Ch. Il, fn. 179 at 
569. 

362. Ibid. at 570. 

363. Sterl ing Airways/SAS Denmark Tenth Report on Competi­
tion policy 1981 Points 136 et seg. 

3 64 . Se e L. Ra pp, F • Ve 11 as, 0 p . c i t., Ch. II, f n . 3 54 a t 
7. See Appendix II. 
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them. 365 Such a claim would have a strong one since 

there i s widespread consensus tha t air transport en terpr ises 

are enterprises in the sense of Article 90(2).366 It 

should be noted, however, that the nature of air transport 

compan i e s ha s changed and tha t there is general agreement 

that air carriers should not be treated differently from any 

other kind of enterprise. 

The ECJ had not resolved this problem for a long 

tlme. However, Advocate General Carl Lenz had given special 

consideration to this issue. In his opinion, before Article 

90(2) can exempt airlines from the competition rules, "all 

other avenues of redress within the Treaty must be 

exhausted, including Article 85(3)".367 Since even co­

ordinated tariffs may be exempted from the prohibiUon on 

cartels under Article 85(3) of the Treaty" , the Advocate 

General saiel that he was "unable to see how the application 

of Article 85 to the fixing of air tariffs [could] be shown 

to bo incompatible with the tasks assigned to the 

ai rI ines. ,,368 This opinion might be one reason for the 

adoption by the Commission of the three Regulations 

cxemptlng certain forms of cartel from the application of 

Article 85(1) of the EEC Treaty.369 

The EEC had ruled that "Article 90, para. 2 cannot 

at the present stage create individua1 rights which national 

365. D. Lasok, J.W. Bridge, Introduction to the Law of the 
EC, 2nd ed. London, Butterworths, 1976, at 330. 

366. L. Weber, "Air Transport in the Common Market and the 
Public Air Transport Enterprises", (1980) 5 AASL, p. 
283 at 289, 290. 

367. New Frontiers, 4 Corn. Mkt. Rep. CCH at 16, 794-95. 

368. Id. at 16, 795. 

369. Supra, Ch. II, p. 153-155, 169-170. 
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judges must protect. 370 The fact that the Court used the 

term "at the present stage" means that this provision would 

not be dlrectly app1 icable until the Commission issued ruIes 

of secondary 1aw in the sense of Article 90(3).371 The 

commission adopted Directive 80/723 37
? on the transpar­

encyof financial relations betwccn Member StaU's and public 

undertakings. The purposc of the Directive WJS to pro v idt' 

for verification that public undertakings did not receive 

hidden aids from public authorities. A1though thlS Direc-

ti ve was not 

its scope 

85/413. 373 

applicable initially to the transport sector, 

was extended to transport by Directive 

The ECJ clarified this issue on April 1989 in the 

Saeed case 374 when it decided that Article 90 (2) could 

apply to air tariffs on "public service routes", whcre 

governmen t s 

unprofi table 

oblige air carriers to maintain economica11y 

services in the general interesL. 375 The 

reasoning of the ECJ ln thlS case is slmilar ta the reélson-

370. Case 10/71, op. cit., Ch. l, fn. 244 at 484. 

371. L. Weber, op. ciL, 
Child, op. cit., Ch. 

Ch . l l, f n. 366 a t 293; 
II, fn. 179 at 577,578. 

Be Il amy, 

372 • Op. ci t., Ch. II, f n. 359. 

373. Corn. Dir. 85/413 O.J. Eur. Com. 1985 L229/20. 

374. ECJ Case 66/86 Ahmed Saeed Flugreisen and Another v. 
Zentrale zur Bekampfung Unlauteren Wettbewerbs e. v., 
April 4, 1989, the decislon is as yet unreporterl; 
unofficial translatIon in DOC. EEC-WG/17 (hereinélfter 
unofficial translation); see infra Ch. III p. 206-211. 

375. See P.P.C. Haanappel, "The Externdl Aviation Relations 
of the European Economie Commun l ty and of EEC Membcr 
St a tes i nt 0 the Twe n t y - F i r s t Ce n tu r y", Po s t sc r i p t u m 
(May 2, 1989) Part l pub1ished in (1989) 14 Air L., 
no. 2, at 69: Part 2 and Poscriptum ta be published in 
15 Air L. ; see infra Ch. III, p. 210-211. 
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ing of the Comm ission when i t considered the issue of Sta te 

a ids in its second Memorandum. 376 The Court added that 

in each case, "the competent national administrative or 

judicial authorities are responsible for ascertaining 

whe t her the ai r transport underta king concerned has actua lly 

been entrusted wi th the operation of such serv ices by an act 

of publ ic authori ty." 3 77 Accord ing to the ECJ i t is the 

national Courts that are responsible for making the 

requisite factual verifications. 378 

376. Sec supra Ch. II, p. 56. 

377. Unofficial translation, op. ciL, Ch. II, fn. 374, 
Ground 55; see Case 127/73, op. cit., Ch. l, fn. 235. 

378. Ibid., Ground 56. 
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CHAPTER III 

A EUROPEAN AVIATION COMMON MARKET 

How the Commun ity will actually implement its 

political will with respect ta air transport is subject ta 

cons id erabl e deba te and na t i onill manoeuvri ng • Wha t i s 

certain, however, is that EEC governments are charged with 

rationalizing their air transport poilcies and national 

legislation with their obligatIons under the EEC Treaty. 

The EEC Treaty represcnts il sicJnlficanl surrender­

ing by Member States of thelr inc11vidu,11 sovereign ri(Jhls. 

It expressly forbids dIscrimInations betwcen ~1cmber States 

affecting the right of establlshmenL and carresponding 

nationality issues; in their bilateral dc.::llings wilh third 

countries, EEC Member States also an..' obI i900 ta adhere tu 

the principles of the Treaty ùnd tn fol1ow the decision~; of 

the ECJ. 

Although conflicls are unavoidable bctwccn the 

obI ig a tions of the EEC Membe r S ta tes undcr 

C omm uni t Y La w and the i rob l i 9 a t Ion sun der 

system, they will be mlnor betwI,> '1 Community 

the European 

the Chica(Jo 

Membcrs ani! 

ECAC Membe r Sta te s who a re no t EFC m0rnher s . Gl ven the n('(~d 

for co-ord ination between the air t y- lnsport pol ic ies of ECAC 

and the EEC, these two organlzations will have to co-opcrate 

closely. 

SECTION l - FREE MOVEMENT OF PERSONS AND SERVICES 

The object of articles 48 to 66 of the EEC Treaty 

is to ensure the unimpeded exercise, throughout the EEC, of 

economic actlvities (Article 2, EEC Treaty) by the removal 

of restrictions applying both ta the persons or the cnter­

prise performing the activity and to the activlty itself. 
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1. Pree Movef'lent of Persons 

The free movement of persons is intended to be 

secured throughout the EEC by the principle of non­

(1!scrlrTllnatlon and the right of establlshrnent. The EEC 

TrE~aty makes fi dIstinctIon between workers (articles 48-51) 

and others, who are considered under the title of establish­

ment (artIcles 52-58). 

a. Free Movemen t of \;or kers 

Art l C le 48 of the EEC 'l'rea ty 1ays down the pr i n­

ciple of treedorn of movement for workers. 1 This freedom 

lTnplleC; the abolitIon of aIl dIscrimInation based on nation­

ality between workers who are nationals of the Member 

States, in matters of ernployment, remuneratIon, and other 

cnncll tIans. 2 It alsn includes the rights to 

Flccept nfters nf ernployment actually made; to move free1y 

wi thln L~H' terrl tory of ~1ernber States for the purpose of 

eT'1plnyment, tn stay ln a Mernber State for that purpose and 

to remaln ln the terntory of a Mef'lber State after having 
3 beE'n C'mployecl ln that State. The free movement of 

wnrkerc; alsl) Inclurles free access to vocat10nal training 

sche!nes and the nght to ]01n a trade Ul11on. 4 

The term "worker" 1S not conf1ned to manual work­

ers, but comprises aIl wage-earners or persans subJect ta a 

1. Rome Treaty, op. cit., Intro. fn. 25, Art. 48(1). 

2. Ibid., Art. 48(2). 

3. Ibid., Art. 48(3). 

4 • Sec Lasok 
European 
IY76. 

and Brldge, Law and Insti tutions of the 
Communities, London, 2nd ed., Butterworths, 
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con trac t of employmen t. 5 The f ree movemen t of workers is 

subject 

public 

to restrictions on 

secur 1 ty or publ i c 

the grounds of 

healtn,6 and does 

public P011CY, 

not app1y to 

ern[>loyment in the public service. 7 

ArtIcle 48 and Regulat10n 1612/6B 8 contaln the 

rules WhlCh are appllcable to the free movement of workers 

and which are directly applicable in the Memher States ot 

the Commu n I ty • As these ru les crea te r 19h ts for lrHil v lC1 ua 15 

and are to be respected by domestlc courts, they have 

rendered conflicting natlonal law Inapplicable. Y 

AlI forms of actIon aldalnst workerc; irulll other 

~lember States are prohib1ted, even lE Indlfect Of cuvert, lt 

their effect IS to put the forelldn worker at a dlsadvantaye 

cornpared wlth 

discriminatIon 

national 

aga i nst 

workers. 10 The 

fore 19n worke rs 

principle of nOIl­

has been uphc 1 (j 1 n 

several cases and has been Interpreted to mean "equ <11 rl<jhts 

5. ECJ Case 8/75 Caisse PrimaIre d'Assurance Maladie de 
Selestat v. Association du Foot-Ball Club d'Andlêlu, 
1975 CMLR 383i see also Regulation 1612/68, (J.J. Eur. 
Corn. 1968 L251/2, Art. li sec also parry and Dlnna<je, 
op. cit., Ch. II, fn. 187 at 245-246; and VaU(Jllan, 
op. clt., Ch. II, fn. 55, vol. 2 at 431-4450 

6. Rome Treaty, op. cit., Intro. tn. 2':>, Art. 48(3). 

7. Ibid., Art. 48(4)i see parry and IJlnnaye, op. Clt., 
Ch. II, fn. 187 at 248-251; VauCJhan, op. CIL, Ch. 
II, fn. 55, Vol. 2 at 448-45U. 

8 • Op. ci t ., Ch. l l l, f n. 5. 

'. Case 167/73, op. cit., Intro. fn. 27. 

10. ECJ Case 44/72 Marsman v. Rosskamp, 1972 
Case 112/75 Di recteur ke910nal v. Hira r~d in, 
553. 

ECk 1243; 
1976 ECI<, 
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in comparable situatIons" .11 

The application of these provisions in the air 

transport sector is mdndatory for EEC Member States .12 

Airl ines muc;t render their employment policies in accordance 

wIth the provisions of the EEC Treaty and Regulation 

1612/68,13 so that their personnel can move freely in the 

12 EEC Member States. Furthermore, aIl regulations 

establishlng a preference for national employees, compel1ing 

foreign employers to hire a certa in percentage of nationals 

of the State of operation, and providing for administrative 

procedure s wh i ch hamper the el ig i b i li ty of fore ig n workers 

for avaliable employment, must be abo1ished. Air1ines, 

therefore, wi Il be able to tra ln the ir personnel in one 

Stat\." and senâ them to any other place in the Community 

whcre they do business, regardless of the nationa1ity of the 

emp10yecs. 14 

As far as the restriction of Article 48(4) is 

conccrned, although European carriers are most1y government­

owncd or -controlled, 15 they do not faIl in the "publ ic 

sery lce" category. Only employment which is governed by 

publ ic law is to be exempted from the appl ication of the 

principle of Article 48(1).16 Consequently, an air 

Il. ECJ Case 15/69, 1969 ECR, 363; Case 152/73, 1974 ECR, 
153; sec aisu Lasok and Bridge, 012' ci t., Ch. III, 
fn. 4 at 304-306 ; and parry and Di nnage, 012 • ci t., Ch. 
II, fn. 187 at 247. 

12. ECJ Case 80/70, 012· ci t., Ch. l, fn. 33 ~ Case 246/81, 
012' ci t. , Ch. l , fn. 196. 

13. Op. ci t. , Ch. II 1, fn. 5. 

14. Sec Verploeg, .2E..-=- c i t • , Ch. l, fn • 3 at 253. 

15. Sec Append ix rI. 

16. See Weber, 012' ci t., In tro. fn. 26 at 184. 



192 

traffic controller employed under public law provislons will 

fall outs ide the scope of Art icle 48 ( 1); on the othe r hand, 

commercial pilots could beneflt from the prlnclple of tht" 

free movement of workers, lE they were employed under a 

private law contract. 17 

It should be noted that the principle of fre~ move-

ment of workers 

AState' S own 

Article 48. 18 

does not apply solely ta foreign nationals. 

national also may have the nght to Invoke 

There are many practical problems whlch must be 

sol ved, si nce the exerc ise of prof ess lons re l a ted ta av l a­

tion is conditional upon the dpproxlmatlon and harmoniz,:ltlon 

of national laws and customs concernlny educat lon, quallt 1-

cations and professional status. The ldea of such a freedom 

wou1d necessitate the establlshment of a rather extt:'nSlve 

complex of rules adaptlng natlonal legislation and adminis­

tra t ive procedu res of the va r IOUS Member States tu a comman 

aviation policy. Conseguently, aIl rules related tr) thl' 

requirement and standa rds for qUr:lll fled personnel, such as 

pilots, radIO operators and mechanlcs, must he co-ordlnated. 

Furthermore, questIons of sa~aries, sOClal security, ernp1oy­

ment, working condltlons, prvt-pctlon ayalnst occupatlonal 

aCCIdents and diseases, and vocatlonal traln)ng should also 

be regu1ated. 19 

Under Art ic le 100 of the EEC Trea ty, the Counc i l 

can on a proposa l by the Commi ss ion issue di rec t ives for the 

approximation of such legislation and administrative provl-

17 • Id • 

18. ECJ case 16/78 Choguet 1978 ECk 22~3. 

19. See verploeg, op. Cl t., Ch. l, En. 3 at 270; ECOSUC, 
Opi n ion on the Contr i bu t ion 0 f the EC to the Deve lop­
ment of Air Transport Services, Dnssier TRA/55, Air 
Transport Policy Memorandum, Brussels, July 3, 1980. 
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Slons. An agreement ln the Council would be made easier, 

given that aIl EEC Mef'1her states are Members of ECAC and 

JCAO. Consequently, the se States follow the standards of 

ICAO la irl down ln Annex 1 to the Ch icago Convention. 20 

According tn the EEC Commlssion, the dlrective provid1.ng for 

the mu tua 1 recogn i tlon of profes s ional quall f icat ions has 

eve ry prospect of be l ng adopted. 21 

the J udgme nt of the EEC 

Choguet 

Nevertheless, 

ca sc 22 can be applled ta air transport. 

in the 

Conse-

quently, Slnce no harmonlzat lon has taken place, dlspropor­

tional national pn.,'edures for, inter alia, recognition of 

pilots' llcences, ac 'ess to alreraft servicing and recogni­

tion of certificates of airworthlness, are unlawful. 23 

h. The Rlght of Establ ishment 

Articles 52 to 58 of the EEC Treaty provide for the 

establ ishmen t. Compa nies, firms and natural 

persons work ing on the i r account are guaranteed the right to 

Eollow their ca11ing in another State of the Community under 

the SaP18 cond l t Ions as the na t ion a 1s or compan ies of tha t 

State. LegIslatIve and admlnistrative provIsions on access 

to and exerClse of self-employed activlties must be 

co-ordlnated. Thls co-ordination must facilitate the free-

dom of establlshment and prevent competitlon from being 

20. Personne 1 Licens i ng. 

n. Com. of the EC, Com. ( 88) 650 fi nal, Complet ing the 
1 nte rnal Market: An Area Hi thout IntenJal Front iers, 
the proyress Report Required by ArtIcle 8B of the 
Tl-eaty, Brussels, Nov. 17, 1988, p. 6 (here i nafter 
" C om Cl let l ng the InternaI Market"). 

22. Case 16/78, 012· ci t., Ch. I! I, fn. 18. 

23. See Kuyper, 012· Cl t., Ch. I, fn. 7 at 75. 
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distorted by State differences in the conditions of admis­

sion ta employment or to the establishment of undel-takinys 

or subsidiaries. 24 

Art ic le 52 has been dec la red by the ECcl as be l 11<:] 

directly applicable to the right of establ1shment. 25 A 

person who carrles on a trade or profession cannot be 

prevented from exercislng that vocatlOn by reason only ot 

his nationality. This decislon may even apply to a State's 

own natlonal where the indlvidual possesses a torelyn Lluaii­

fication. 26 A private air operator, theretore, who is 

refused the llcense to oper-ate a scheduled nJute and 15 thus 

excluded from competltion, can lnvoke these Treaty provl­

sions in the field of air- transporL; as well, national 

courts have the obllgation to protect his rlyhts. Conslder-­

i ng the importance and complex i ty of th l S issue, a pr i va te 

operator should ask the ECJ for- a prelimlnary rullnu undpr 

Article 177 of the EEC Treaty.27 

Identiflcatlon of natlona] ity presents nn difticul­

ties for- individuals; for legal persons, lt was deemec1 

necessary to pr-ovide a rule for identlfication of potential 

beneficiarles. Article 58 of the El'X Treaty lays down a 

double criterlon for bUSlnesses: under the prlnclple of the 

right of establlshment, cornpanles or tlr-ms set up ln accor­

dance with the law of a Member State and havlny thelr centrE:: 

of control wlthln the Communlty must be treated slmllarly to 

physical persans who are nationals of M~mber States. 

24. Rome Treaty, op. cit., Intr-o. fn. 25, Art. 52. 

25. ECJ Case 2/74, J. Reyners v. Belspan State, llj74 ECk, 
631. 

26. Dagtoglou, op. cit., Ch. l, fn. 16 at 352-353. 

27. ECJ Case 115/78 
Economie Affairs, 

K n 00 r sv. ::-s~e_c_r_e_t_a_r.-.y __ o_f __ S_t_a_t_e __ f_o_r_ 
1979 ECR, 399. 
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The principle of freedom of establishment is 

subjected by Article 52(2) of the EEC Treaty to the provi­

sions for the free movement of capita1. 28 ThIS restric­

tIon is an important one, since it is difflcult to set up a 

flrm in another Member State wlthout sOMe transfer of 

capital. 29 

As far as the appl icat i on of the above-ment ioned 

rules to aH transport 15 concerned, sorne Member Stéltes 

consider that they must be read ln con]unction wi th the 

provIsions of the EEC Treaty for services, partlcularly 

Article 61(1), accordlng to which "[f]reedom to provide 

services in the field of transport shall be governed by the 

prOVIsions of the Title relating to transport.,,30 In the 

Vlew of these Member States, the rlght of establishment must 

be dealt wlth ln an air tra'lsport dIrective of the 

Council. 31 lIowever, 

Seamen case, 32 arrl 

the ru li ng of the ECJ in the French 

the explicit exception of Article 

61(1), indicate 

are gove rned by 

thosc freedoms 

transport. 33 

that the remaining "freedoms" of the Treaty 

the prOVIsions of the Treaty related to 

and not by the provis ions of Title IV on 

Therefore, articles 52 to 58 crea te a common market 

of aviation undertakings. Consequently, any airline has, in 

prl nciple, the nght to establish a wholly-owned subsidiary 

28. Rome Treaty, op. cit., Intro. fn. 25, Art. 67 to 73. 

2Y. See Parry and Dinnage, op. cit., Ch. II, fn 187 at 
265. 

30. See t~heatcroft, op. cit., Ch. l fn. 147 at 11. 

31 • Id • 

32. Op. cit., Intro. fn. 27. 

33. Sec Dagtoglou, op. cit., Ch. l, fn. 16 at 350. 
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in any other Member Sta te under the 1 aw of tha t Sta te, to 

rece ive a 1 icense to opera te the subs id iary air li ne under 

the same conditions as a national from that State and, under 

the same cond i t ions, rece ive route cancess ions far sche­

duled 34 services. 

However, the re is a sig nif ican t d if ference between 

a r ight ex ist i ng under the Trea ty and the method of i ts 

implernentation. Although a Cornmunity airline has the right 

to be establ ished in aIl EEC Member Sta tes, th i s r ig ht does 

not imply the actual right to start its operations. The 

established airline will be subject ta regulations of the 

State of establishment for matters such as the attribution 

of a license to operate, provided that these regulations 

have no discriminatory character. 35 Moreover, n foreign 

a irl ine cannot make use of the r ight of estab li shmcn t, if 

the Member State where the airlines intends to estahlish has 

awarded an air service monopoly to its national 

carr ier. 36 

The traditional substantial ownership and effective 

control clauses governing the issuance of l icenscs and 

designatian rnake it impossible, as a matter of practice, for 

a foreign airl ine to establ ish i tself in one of the Mcmbcr 

States of the Community.37 These clauses have a discri­

minatory character when applied ta airline operations within 

the Community and infringe not anly Article 52 of the EEC 

Trea ty, but also i ts Arti cIe 7. EEC Member Sta tes shou lei 

therefore be forced to bring their national l icensing 

34. See Weber, op. cit., Ch. l fn. 14 at 247. 

35. See European Air1ine Mergers, op. cit., Ch. II fn. 135 
at 37. 

36. Id. 

37. See supra Ch. II, p. 136, 137; see aiso Appendix 1. 
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requ i remen ts in 1 ine wi th the Trea ty and should remove such 

clauses from intra-Community bi1atera1 agreements. Instead, 

Member States should require that the air1ine be owned with­

in the Community,38 that the designated EEC air carriers 

maintain their central administration and principal place of 

business within the Community, or combine those two 

schemes. 39 

Another issue concerns 

Article 52 in respect to aircraft 

to the EC Commission, Article 52 

the interpretation of 

registration. According 

renders prov is ions of 

national 1aw inapplicable, if they require that on1y air­

craft owned by a State's own national or under effective 

control of a national company can be entered on the aircraft 

register of that State. 40 This restriction on the 

appl ication of national law is supported by the argument 

that it is of no use to be permitted ta set up a subsidiary 

in another Member State without being able to register the 

vessels or planes used by that subsidiary. Consequently, 

accord ing to the spi rit of the EEC Treaty, every Member 

State should a1low the registration in its territory of 

a ire ra ft owned by na t iona1 s of another EEC Sta te or of any 

other Sta te, or of a ircraft belong ing to a carrier hav ing 

its principal place of business and its central administra­

tion within the Community.41 

38. Sec P.V. Mlfsud, "New ProposaIs for New Directions: 
1992 and the GATT Approach to Trade in Air Transport 
Services", (1988) 13 Air L., no. 4/5, p. 154 at 155: 
see aiso Haanappel, op. cit,,-, Ch. II, fn. 375. 

39. Sec Haanappel, id. 

40. Ninth General Report EC 1975, point 103; see alsu 
Weber, ~cit., Ch. l, fn. 14 at 248; and Kuyper, ~ 
cit., Ch. '1, fn. 7 at 76. 

41. Sec infra Ch. IIT, p. 231. 
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Many carr iers are in terested in press i ng to obta in 

the r ight of est abl ishmen t so tha t the y can ex tend tht:. ... i r 

opera t ions to fi fth freedom route sin Eu rope wi thout the 

need for bilatera1 trade,42 operate in markets bctwcen 

, European States of which they are not nationals and sel up 

hubs in States of which the y are not nationals. 43 

Freedom of establishment in th~ air transport 

sector does not ex ist de facto, si nce mos t European govern­

ments fear the aviation imp1 ications of such a right. Its 

exercise wou1d affect the entire system of bilateral and 

national controls on market entry. While it ls precise1y 

the objective of a common market to allow competitive forces 

to be un1eashed, Europe ls not yet ready for such a move. 

After 1992, however, when aIl barr lers to trade are sche­

du1ed for removal trom the internal EEC market, the riqht to 

establish operatlons in another Community country seems 

certain to be a major factor ln reshaping the structure of 

the airline industry. Conscquently, the Community must dcùl 

with this matter as a quoc;Lion OC nrioritYi the longer it 

deI a ys f 0 rm u lat i n 9 a st rat e 9 y, the ma rel i k c 1 y i t i s th a l a 

Court challenge will emerge. 44 

2. The Freedom to provide SerVIces 

Art icI e 59 of the EEC Trea ty prov ides for the pro­

gressive abolition of restrictions on the freedom to provldc 

services within the Community in respect of " na tionals of 

42. Especially since the fifth freedom rights granted by 
the Cou n cil 's Pa c ka 9 e 0 f De c . l 9 8 7 are su b j e ct t 0 

numerous restrictions, supra Ch, II, p. 128-129. 

43. See Wheatcroft and Lipman, op. ci t., Ch. l fn. 265 at 
178. 

44. Id. 
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Member Sta te s who are es tabli shed in a Sta te of the Commu­

n1ty ()ther than that of the person for whom the serV1ces are 

intenderl". Article 59 makes clear the d1stinction between a 

rllJht of establishment, Wh1Ch permits movement to the State 

where the serV1ce or aet1vity IS to be performed or carr1ed 

out, and the freedom to provlde serV1ces, which generally 

Inva1ves retaln1ng an establ1shment in one State and effec­

tir.y the serVIce ln another. 45 

Pursuant to Article 61 ( 1) of 

"freedom ta pravlde services in the field 

be yoverned by the provlsions of the 

the EEC Treaty, 

of transport sha11 

Title relr.iting to 

transport", ln addltion to Chapter 3 of Title III of the 

Treaty.46 The drafters of the Treaty though that, since 

the adopt ion of a comrnon transport poliey was one objective 

issue of the freedom to provides 

transport should be deal t aecording 

transport, so that it eould be 

of the Trea ty, 47 the 

serVIces in the field of 

tn the ru1es governing 

indlVldually.48 

In the European 

examl neci 

ParI lament case, the Ccurt found 

that the Council had fa1led to ensure freedom to provide 

services only in the sphere of inland transport,49 even 

t hough the Advoca te Gene ra 1 was of the op ln lon tha t "the 

ob 11Ua t 10n to adoI) t a common transport po llCy ex tends not 

on1y to transport by rall, road and Inland waterway but also 

as a malter of princlple, to sea and air transporta-

45. See Vaughan, 012 • Cl t. , Ch. II fn. 55 at 463; parry and 
Dlnnage, op. ci t. , Ch. I! fn. 187 at 267-268. 

46. See Vauy han, ibId. , at 480. 

47. Rome Treaty, 012' e i t. , Intro. fn. 25, Art. 3 (e) • 

48. ECJ Case 13,183, op. Clt., Ch. l fn. 7; see also 
Guillaume, op. cit., Ch. l fn. 30 at 71. 

49. Op. cit., Ch. l fn. 7 at 206. 
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tion. uSO As a result, in matters concerning inland 

transport, the Council has to adopt measures pruvided for by 

Article 75(I)(a)(b) of the EEC Treaty.51 Befol-e tllL' 

Single Europea'1 Act (SEA)52 modified Article 84(2) of the 

Treaty, and given the ECJ's decision f thlS obligation did 

not exist in the fIeld of services related to aIr trans­

purt. 53 Since adoptIon of the SEA,54 there is now a 

stronger link between ArtIcle 84 and ArtIcle 75. 55 

Article 84(2) now states that "the procedural provISIons ot 

Article 75(1) and (3) shall apply" to sea and air trans­

port. 56 ArtIcle 75(1) and (3) is therefore applIcable to 

air transport,57 piacing the Councll under an obligation 

to lay down, by a qua1ified ma]Orlty vote on a proposaI from 

the Commission and aiter consultln<j ECOSOC and the european 

Parliament, the condItions under WhlCh non-reslrlent carriers 

may operate transport serVIces within a Member State. 5H 

However, where the applicatlon of Communlty provisions could 

have serious effects on the standard of living and employ-

50. Ibid. at 170. 

51. See Guillaume, op. cit., Ch. l fn. 30 at 72. 

52. Op. cit., Intro. fn. 29. 

53. See Guillaume, op. CIt., Ch. l En. 30 at 72. 

54. Op. cit., Intro. fn. 29. 

55. Haanappel, op. cit., Ch. II fn. 375, Part lat 74. 

56 • Rom e T r e a t y , 0 p • ~ i t ., l nt r 0 • f n • 2 5 , Art. 84 , 2 n d 
sub-paragraph as amt.'1ded by SEA, op. cit., Intro. fn. 
29, Art. 16(6). 

57. See G. Close's opInIon in T. Henkels and J.S. van den 
Oosterkamp, op. cit., Ct. l fn. 8 at 818. 

58. Rome Treaty, op. cit., Iltro. fn. 25, Art. 75(1)(b). 
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ment in certain areas on the operation of transport facili­

t ies , they are to be adopted by the Cou nc il act ing unani­

mously.59 Therefore, the Council has no discretion in 

adopt l ng ru les for estahl ishment of the freedom to provide 

services ln the fleld of alr transport. Discretion may be 

exerclsed only wlth regard to the details of how the obJec­

tive wlll he attalned. 60 Freedom to provlde services for 

air transport means that dlscrimination and other restric­

tions on grounds of natlonality must be abolished and condi-

t ions of access to anrl 

he ha rmun 1 zed . One of 

resol veel concerns the 

exerclse of air transportation must 

the mos t importa nt problems to be 

authorization for non-resident 

carrlers tn engage in cabotage. This permission is essen-

tia1 for a genulne freedom to provide services in the 

community.61 However, as long as the Council refrains 

From laying down provisions concerning the freedom of 

services ln the field of air transport, this freedom cannot 

he Invoked. 62 

59. Ibid., Art. 75(3). 

60. European Parllament Commlttee on Transport, Notice to 
Members Concernlng the Judgment of the Court of 
Justlce of the EC of 22 May 1985 in Case 13/83 
European Parllament v. Council of the EC: Common 
Transport Policy - Obligations of the Council, June 7, 
1985 at 7. 

61. "Completlny the InternaI Market", op. cit., Ch. III 
fn. 21 at 17. 

62. On the obligation of the COUT'cil to act within a 
t-easonahle timeframe see M. Doz, "How Will the Euro­
pean 1'\arket of 1992 Affect Air Transport", ICAO 
Bu 11 e tin 1 .1 an. l 9 8 9, p. 3 3 a t 34- 3 5 • 
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SECTION II - EXTERNAL RELATIONS OF THE EEC 

ECJ jurisprudence 1 combined wi th the provisions of 

the EEC Treaty concerning the relations of EEC Member States 

wi th thi rd coun tr ies 1 suggest thù t maj or chang es are ta be 

expected in the external relations of the Community in 

aviation matters. These changes wi Il not be rea li zed, 

however, without affecting the international legal aviation 

environment or raising 1egal conflicts. 

1. Jurisprudence of the European Court of ..lust ice 

The ECJ ha s rendered three Importa nt dec i s ions 

since its 1986 finding that the competition rules of the EEC 

Treaty apply to air transport. 63 These decisions 

sufficient1y clarify the future of European air transport 

policy. 

a. The Fleruish Travel Agenc~es Case 

The Flemish Trave1 Agenc ies 64 case arose from a 

reference under Art ic 1 e 177 of the EEC Trea t y. The Cou rt 

was asked whether certain provisions of Belgian administra­

tive law, based on an earlier code of conduct drafted by a 

Belg ian profess ional assoc ia t ion of travel agenc les and 

forb idd ing travel agenc ies from re t u rn ing earned comm i ss ions 

63. Cases 209-213/84, op. cit., Ch. l, fn. 217. 

64. ECJ Case 311/85, Oct. l, 1989 unreported in the 
Engl ish 1ar.guage, full Dutch text conta ined in Neder­
landse Jurisprudentie 1988, Nr. 988 and in F.A. van 
Bake l en, Mechan i sm of Res torno, The F lemish T rave l 
Agencies' Unfair Competition ECJ Decision, Aerovision 
Consultancy B.V. Groningen, The Netherlands 1988 
(Annex), also published in (1988) 13 Europ. Transport 

.!:..!., No. 4. 
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to clients, were contrary to articles 5, 3(f) and 85 of the 

EEC Treaty.65 

The Court ruled that the legal prov isions of a 

Member State or a regulation of its administrative law which 

l) forces travel agents to respect the priees and tariffs 

fixed by tour operatorsi 2) forbids either the sharing of 

sales commissions with clients or their refunding; and 3) 

qualifies an infringement as unfair competition, is 

i ncons i sten t wi th the obI iga t ions of Member States under 

Article 5 when it is read together with articles 3(f) and 85 

of the EEC Treaty.66 The Court's rationale was that such 

provisions aim at or result in strengthening incompatibili­

ties with the Community competition rules. 67 The Court 

decided that this requirement was applicable to the provi­

sions of the Belgian Royal Decree. 68 

l t should be noted tha t th i s case is no t based on a 

specific 

quently, 

av ia t ion case, but on a serv ices one. 69 Conse-

it is not clear whether selling inclusive tours 

compr i ses sched ul ed a lr serv ices; nor can i t be dete rm ined 

whether and in what way discounts granted by travel agencies 

will influence price-setting in air transportation. 70 

65. Sec Haanappel, op. cit., Ch. II, fn. 375, Part lat 
75; and F.A. van Bakelen, ibid., p. 1. 

66. Ibid., p. 75-76. 

67. Id. 

68. Id. 

69. Haanappel, id. 

70. Bakelen, op. cit., Ch. III, fn. 64 at 2. 
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b. The Wood Pulp Case 

The \Jood Pulp case 71 is a non-aviation case 

dealing with the extraterritorial effect of the EEC's 

co~petition rules. In th is case, wooo pulp producers an(i 

two associations of wood pulp producers with reylstered 

offices outslde the Commumty brought an actlon, under 

Art iele 177 of the EEC Trea ty , for the annu lmen t of a 

Commission decision which fined them for violatlny Article 

85 of the Treaty.72 The Eines were imposed for priee 

co-ordination whlch had an impact on selling prices ot wood 

pulp in the Common Market. 

71 • 

According ta the Court, 

[Tl he T'la i n sou rces of suppl Y of wood pu lp 
are outside the Community •.• and ••• the 
market therefore has global dImensions. 
\vhere wood pulp producers establ1shed in 
those countries sell directly to purchas­
ers established in the Communlty and 
engage in price competItIon ln order ta 
win orders from those customers, that 
constit~3es competItIon withln the Common 
~~arke t. 

[W] here those producers concert on the 
prices to be charIJed ta the] r custorners in 
the Community and put that concertation 
into effect by sellln,::! at prIees WhlCh are 
actually co-ordlnated, they are taklnrd 
part ln concertatIon wtllch has the obJect 
and effect of restrlctiny competition 
withln the Common Market within the mean-

Cases 
item 2, 

89, 104, 
Att. 5, 

114, 116, 117, 125-12Y/85, EEC-SC/16 
the dec i5 ion 15 as yet unreported. 

72. EC Corn. Dec. IV/2Y.725 of Dec. 19,1984, O.J., 1985, 
No. L85, p. 1. 

73 • ~Jood Pulp case, op. cit., Ch. III, fn. 71, Ground ]2. 
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ing of Article 85 of the Treaty.74 

rClonclusion of an agreement which has had 
the effect of restricting competition 
within the Common Market, consists of 
conduct made up of two elements, the 
formation of the agreement, decision or 
concerted practice and the implementation 
thereof. If the applicability of prohibi­
tions laId down under competition law were 
made to depend on the place where the 
agreement, decision or concerted practice 
was formed, the result would obviously be 
to give undertakings an easy means of 
evading those prohibitions. The decisive 
factor is thf§efore the place where it is 
impl emcnted. 

[It isJ immaterial in that respect whether 
or not [the wood pulp producersJ had 
recourse to subsidiaries, agents, sub­
agents, or branches wi thin the Community 
in arder to make their contr9gts with 
purchasers withIn the Community. 
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The Wood Pulp case wIll have important consequences 

for inter-airlIne agreements, (for example, tariff, capacity 

and commercial pooling agreements) for 

bctwecn the Community and third countries. 

transportation 

It should be 

kept in mind, however, that Article 85 of the EEC Treaty is 

not directly applicable to air transport, unless appropriate 

action je; ta"-en by the Commission, under Article 81, or by 

the competent national authorities, under Article 88. 77 

Ncvcrtheless, the ECJ decided in April 1989 in the Saeed 

case that Article 86 of the EEC Treaty is directly appli­

cable to air transport. 78 

74. Ibid., Ground 1 3 • 

75. Ibid. , Ground 16. 

76. Ibid., Ground 17. 

77. See supra, Ch. l, p. 65, 66. 

78. ECJ Case 66/86, 012' e i t • , Ch. II, fn. 374. 
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The Wood Pulp dec is ion is the expected consequence 

of previous ECJ jurisprudence. 79 The uncertainties 

surround ing the issue of the ex tra terri toria 1 ef fee t of the 

competition rules have now been removed. It is very likely 

that this decision will motivate the Council to adopt in the 

near future regulations for the application of the competi­

tion rules to air transport serv iees between Ei':C Member 

States and third States. 80 

c. The Saeed Case 

On November 28, 1985 the German Supreme Court (GSC) 

issued an order for a pre1 im inary rul ing by the ECJ on three 

questions: 8l (1) 1s bilateral or multilateral air(are 

fixing for scheduled air services, in which at least- one 

Member State's air1ine is involved, null and void i:lCCOrdlnq 

to Article 85(2), due to violation of Article 85(1), cven 

when neither the national authonties of that Mcmbcr State, 

under Article 88, nor the Commission under Arl1c1e 89, has 

decided upon infringement by that airline of the provjsions 

of Article 85? 

(2) Can the exclusive use of bilateral or multi-

1ateral airfare fixing's tariffs for scheduled air services 

be considered as an abuse of a dominant position within the 

Common Market (Article 86)? 

(3) Can the approval of those tariffs resultinf) 

from bilateral or multilateral airfare fixing for scheduled 

air services by the nationa] competent authorities of a 

Member Sta te be cons idered incompa t ibl e wi th art icI es 5 ( 2 ) 

79. See supra Ch. II, p. 112-114. 

80. See Haanappel, op. cit., Ch. II, fn. 375, Part l p. 
79 . 

81. Bakelen, op. cit., Ch. III, fn. 64 at 9. 
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and 90(1), and void, even if the Commission did not oppose 

(Article 90 (3) )7 82 

The EC,J rendered i t s dec i sion in the Saeed case 

(Aprll 11, 1989) which is an aviation case, invo1vjng the 

phenomenon of "weak currency tlckets". 83 

In terpre ta t lOns were handed down for articles 85 , 

86, 5 and 90 of the EEC Treaty. Concerning Article 85, the 

Court upheld its consideraticns in the Nouvelles Frontières 

case. 84 Accord l ng to the Court, when the Council has 

issuerl implementlng rerJulations under Article 87 of the EEC 

Trca ty, and when the Commiss ion has not granted ind i v idual 

or black exemptions to 

agreements are vOld. 85 

. l' aIr •. lne 

If the 

pricing 

Counci l 

agreements, such 

has not issued 

iT'1p1ementlng regulations, as ln the case for air transport 

serv i ces prov Ided e !the r hetween Communi ty airports 5 i tuated 

in the same CEC MeT'1ber State or between Community airports 

dnd alrports sltuaterl in a non-EEC MeT'1ber State, pricing 

i'lCJreements are only void when national authoritles have 

taken act ion unde r Art ic le 88 of the EEC Treaty or when the 

82. lb id. , 
Part l, 

p. 
p. 

9; Haanappel, 
77. 

op. ci t. , Ch. II, fn. 375, 

83. For the tacts of the case see Haanappel, ibid., at 75; 
a1so see Peter GUllford, "Air Fare-Fixing Outlawed", 
The Tlmes, London, April 13, 1989, p. 8, 29. 

84. Case 209-213/84, ....,o .... P_. __ C_l_·t_., Ch. 
unofflClal translation, op. cit., 
Ground 21. 

l, f n • 
Ch. II, 

21 7 i 
fn. 

see 
374, 

85. See, Haanap~e1, op. cit., Ch. II, fn. 375, Postscrip­
tUT'1i Gullf0rd, op. cit., Ch. III, fn. 83, at 29; 
unofflcial translation, ibid., Ground 26. 
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Commission has acted pursuant to Article S<}.86 This 

ruling does not take sufficient account of the EEC Treaty, 

s ince appl i ca tion of Art i cIe 88 by Mcmbe r Sta tes of the 

Community and of Article 89 by the Commission, ln relatlOn 

to the external relatlons of the Community, cannot satisfy 

requirements for adoption of a common al r transport pollCy 

under Articles 84 (2) and 3(e) of the Treaty. The Court uscd 

once again the theory of the provlslonal validity. Not only 

is this theory outdated,87 but also delays the adoption 

of a COJT\mon air transport pollCy one of the objectives of 

the Rom"! Trea ty. 

Concernl ng Art ic le 86, the fi rst ques t ion to be 

exami ned wa s whe t her, for pu rposes of the app l ica t i on of 

Article 86, it ie:; necessary to make the same distinctIon as 

that which applled in the case of ArtIcle 85, that is, 

dis t i ng u i 13 hi ng lnternat lonal fll(jhts between 

airports 

abuse of 

of the 

he twee n 

Hembe r States anrl other tllrJ h ts. 88 As 

a dominant position is not suscept 1 ble tn any 

exemption, It was for the competent natinnal éluthorlties or 

the Commiss ion to determlne the consc(Juences ut such a 

prohibition. 89 It was therefore decided by the ECJ that 

Article 86 was directly applicable to the entlre air trans­

port sector, without the necessity of Implementln~ re1jula­

tions issued by the Councii under ArtIcle 87 of the 

86. See Haanappel, id.; Guilford, id.; unofficial 
translation, ibTëf:, Ground 29. 

87. See supra, Ch. l, p. 66-67. 

88. Guilford, id.; unofficial translation, ibid., Ground 
30. 

89. See Haanappel, op. cit., Ch. II, 
id.; unofficiai translation, ibid., 

fn. 375; GuilfQrd, 
GrQund 32. 



209 

Trea ty. 90 

The second problem raised by the GSC was whether 

the applIcatIon of a tarlff constitutes an abuse of a 

domi nant positIon where it was the result of an agreement 

between two undertak ings which might be prohibi ted by 

Article 85(1).91 The Court did not exclude the possibi­

lit y that an agreement between two or more undertakinys only 

represented the forma l act enshr 1 ning an econornic real i ty 

WhlCh was characterized by the fact that an undertaking in a 

dom 1 nant pos i t Ion had been able ta ensure tha t other under­

takings applied the tarlffs in question. 92 In such 

circurnstances, simultaneous application of articles 85 and 

R6 was pess Ible. 93 Accord Inr; to the Court, for Article 

86 to apply, there must be a dominant position and an abuse 

of this domInant position leading to unfair results either 

for competitors or for users. 94 In certain cases, 

Article 86 may apply tG four types of airline pricing situa­

lions: (l) pricing agreements between companles and their 

c;u!1sirliarles leadlng to a domInant position, where the 

subs Id la ry cannot free ly de t e rrni ne i ts ma rket behav 1 our; (2) 

abusIve prlclny on monopoly routes with only one carrIer, 

tak i ng lnto account alternate modes of transportation, 

90. See Haanappel, Id.; Guilford, id.; unofficial trans­
latIon, IbId...:..., Ground 33. 

91. See Gullford, id.; unofficial translation, ibid. , 

92. 

Grou nd 34. 

See Haanappel, 
~; unofficial 

93. Id. 

op. ci t., Ch. II, fn. 
t rans lat ion Ground 37. 

375; GuiHord, 

94. Haanappel,~; Guilford, id.; unofficial translation 
Ground 42. 
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depending on the markets in question; (3) priciny on routes 

with more than one carrier, where the domi nant carrier 

charges excesslvely high or excesslvely low tarlffs, ln 

order to eliminate competltors outslde a priclny agreement; 

and (4) pr ici ng on rou tes wi th more than one ca rde r, whe t-e 

there is only one exclusive tariff imposed by the abusive 

behaviour of a carrier wlth a dominant position. <:15 

In its third question the GSC asked whether 

approval by the superv i S ing author i ty of a Member Sta te of 

tariffs which were contrary tü At-tlcIe 85(1) or At-ticie 86 

of the EEC Trea t y was not incompa t l hIe Wl th At- t l de 5 ( 2) and 

Article 90(1), although the Commission hall nnl critlcized 

such an agreement on the basis of Artlcle 90(3).96 The 

Cou rt dec i ded tha t, al though the ru les of cqmpet i t ion are 

related to the behaviour of undertalqnys and nnt to measures 

adopted by the author l ties of Member States, Art lcIe 1) 

requires that those authorltles not take or maintaln ln 

force measures llkely tü deprive the rules of cnmpetltion of 

their effect. 97 The Court ruled that such measures 

cannot be taken or maintained for undertakinys tu WhlCh they 

grant special or excluslve riyhts ln accordance wlth Artlcle 

90. 98 Neverthe less, an exemptIon may be made concerni ny 

those unde rtakl ng s, pu rsuan t to Art lC le 90 ( 2), when such an 

95. See Haanappel, 
Grounds 44, 45, 

id. ; 
46. 

unoff icial transla t ion, ibid. , 

96. See Guilford, op. cit., Ch. III, fn. 83 at 29; 
unofflcial translatlOn, ibid., Ground 47. 

97. See Haanappel, 
id.; unofflcial 

op. cit., Ch. II, fn. 375; Guilford, 
translation, ibid., Grounej 48. 

98. See Haanappe 1, id.; Gu llford, ~; unof f ici a l trans-
1ation, ibId., Grounds 49-50. 
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exemption is neeessary for the undertakings to aecomplish 

their partlcular missions of (Jeneral interest. 9~ Accor­

dlny t0 the Court, Article 90(2) eould posslbly apply to air 

tariffs on to what are usually called "public service 

rou te s", on wh ich gover- nments obI ige ai r carr ie rs to ma in-

taIn eeonomlcally unprofitable services 

inter-est, as ear-ller- explained. lOO 

2 • prov i sions of the EEC Treaty 

in the general 

Whlle the EEC Treaty states in Article 210 that the 

Commun l ty has lega l personal i ty', the Trea ty does not refer 

tn any specIfie attributions of capacity in international 

l aw. 101 H0weve r , the Costa v. ENEL 102 case held tha t 

the Community exer-cises for- most purposes in external 

relat10ns "real power-s stemmlng fr-om a limitation of 

sovereignty or- a transfer- of powers fr-om the Member States 

to the ComrlUnl ty." 103 

The Community's legal personality ln international 

law was conflrmed in the ERTA reference l04 • In that 

case, the ECJ obse rved tha t lega l pe rsonal i t). as sta ted in 

99. Sec Haanappel, id.: Guilford, id.; Unotficial trans­
latIon, ibid., Ground 56-57. 

100. Id. 

101. In constrast with the ECSC Treaty, op. cit., Ch. l, 
fn. l, Art. 6; see Lasok and Bridge, op. cit., Ch. 
III, fn. 4 at 34. 

102. Case 6/64, op. cit., Ch. l, fn. 23. 

103. Ibid. at 593. 

104. Case 22/70. EC Commission v. EC Council, March 31, 
1971 (1971) Cr>t LR 335, 17 ECR 263. 
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Article 210, "means that in its external relatlons the 

Communlty enJoys the capacity to establish cnnLt-êH.::tual links 

w i th non-Member Sta tes ove r the whole f 1 e Id of the ob Jec-

t ives def ined in Part One of the Treaty. ,,105 The Commu-

nit y, having legal persona1lty ln lnlel-natlonal 1aw, is a 

subJect of public lnternational 1aw. Thus, the ECJ he1d ln 

the International Fruit Company case that pt-ovisions of lhe 

General Agreement on Tanffs and Trade (GATT) have the 

effect of binding the Community withln the areêl of Communily 

competence. 106 

The EEC' s treaty-mak Ing power for nI r transport 

matters can be based on Artlcle 84(2) of the EEC Tn:!dty, 

which er1powers the Cnuncil to adopt by a qualtfied rnaJority 

all necessary measuros. 

adopted to date by the Councll 1S DecisIon 80/S0. This 

decision concerns a cl)f)sultation procedure belwc:en Ml:fllbcr 

States for questions relatlng ta alr transport tnrltlers dealt 

w i th i n 1 n ter n a t 1 0 n a 1 0 r IJ a n 1 Z a t 1 () n s ,1 n cl C () Il ( . \.' t Il i n <J t Il e 

relatlons of EEC Member Stêltes i1nci thlrti Stntc>S.108 

Nevertheless, ln the case of a comrnon al r lrdllsport [lUllCy 

specia1izatlon 15 necessary, not on1y ln Vlew of the exler­

nal relations of the Community but aiso ln ord~r lu dUnl 

with intra-EEC matters. The execut10n of such a pollcy 

--------------
105. Ibid. at 354; see J. Groux, "Le Paral1~11sme df:s 

comp~tences internes et extern\~s de la Cl-~r;", (1'178) 
Cahiers de Drolt Europ~en, pp. 3-32; :"5(:e ills() G. 
Guillaume, "Les Incidences de la R~allsatlf)n du March6 
Unique des Transportes Aériens sur les C()lop6t0ncf:s 
Ext~rieures des COmf'lUnautl'5s Eu[()p(iennes", (19H7) 164 
RFDA, No. 4, p. 488. 

J06. Cases 21-24/72 Internatlonal Fruit Co. v. Procluktsc:hap 
voor Groenten en-Yruft, 1972 ECR 1219. 

107. H a a n a p p e 1, _0 p. C 1 t ., Ch. II f n. 3 7 5, Par t lat 8 5 • 

108. See supra, Ch. l fn. 61 and accompanying texte 
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cannot he 1eft ln the hands of the institutions mentioned in 

the Treaty itself. Creation of a Community Aviation Body is 

necessary ln arder ta yuarantee the reasonable execu tion of 

a comrnon al r transport pol icy. Such a body should be 

createo ln a way slmllar to the Commission in arder ta 

rJua ra n tee hoth the 1 ndepe ndence of 1 ts members and the 

cxccutinn of the adopted measures. The body should be 

sub J ect to the J ur i sd ict Ion of the Cornmi ss ion and the 

Counci1, 50 long as lts ability ta act is not hampered by 

such control. 

Ar-tlcle 229 of the EEC Treaty provides that the 

CommIssion must "ensure the maintenance of aIl appropriate 

re1atlOns witl! the organs of the United Nations, of its 

speciallzerl agencies [and) maintain such relations 

as are approprlate wlth all International organlzations." 

Consequent ly, the EEC 5hould he represented ln the ICAO, as 

(I.N. spoclallzerl agency, or at least be 9 Iven observer 

slatus. 109 

t>1oreove r , S1.nce the EEC 15 founded on a full 

custOInC, unIon, lt must accord common treatment to exporters 

Erom third countrle5 é:lnd pursue a common commercIal policy. 

Accot:dinlJ to artIcles 110-116 of the EEC Treaty, Member 

States shoulrl co-ordinate thelr aIr transport relatIons wlth 

1I1lrd States and pursue a common air transport policy in 

respect tü them. However, these art icles apply only to 

tanfE and trade negotlations with third States. Slnce air 

transpot-t 15 excluded at present from the GATT, these 

,1rtlcles are not particularly relevant ta the EEC's external 

!11)wers conCenl1ny aIr transport. 1lO 

A.rt icle 234 of the EEC Treaty concerns the rights 

and obll~l;'lt ions of EEC Mel'1ber States arising from agreements 

109. Sec HaLlI1ë1ppel, op. Clt., Ch. II, fn. 375 at 86. 

110. IbId. at 84. 
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concluded before the entry into force of the Treaty betwecn 

one or more Member States and one or more third States. 

Issues arising from Article 234 will be treated in thl~ final 

sec t ion of thi s chapter .111 

3. Relations Between EEC, ECAC Member States and Third 

States 

It is important to know whethér the European common 

air transport poUcy will apply only to international intra­

EEC transport or whe t her a common at t i tude w i 11 be adopted 

by the EEC Member Sta tes towards third States as wc Il. The 

latter alternative is the most probable. l12 Given the 

Wood Pulp case,l13 the competition rules of the EEC 

Treaty have extra-territorial effect, a fact that wi 11 press 

the Counc il to adopt regu1 a t ions appl y i ng thosc ruI es Lü aj r 

tra nsport between EEC Member Sta tes and th i rd S ta tes. ] 14 

This application will not be the only one of the Wood Pulp 

case. Il5 A combination of this finding with Article 

234 (2) of the EEC Treaty suggests that the EEC Membcr States 

now have an additional reason to renegotiate their bilateral 

agreements with third States 1l6 becausc in their negotia­

tions they wi Il have to take accoun t of t he campe ti li on 

Ill. See infra Ch. III, p. 218-223. 

112. For the reasons sec Haanappel, 012· ci t • , Ch. II, fn. 
375, Part 2, p. 3-11. 

113. Wood PulQ Case, °E' ci t., Ch. I! l, fn. 71. 

114. See SUEra Ch. III, p. 206. 

115. Wood pulQ Case, °E· ci t., Ch. II l, fn. 71. 

116. See infra Ch. III, p. 218-223. 
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rules. Finally the Single European Act ll7 provides that 

"{t)he High Contracting Parties, being Members of the 

Europe an Commun i t ies, shall endeavour j ointly to formula te 

and impl emen t a European fore ig n pol icy, ,,118 obI ig ing , 

therefore, at least politically,119 EEC Member States ta 

present a un~ted front vis-à-vis third States. 

The Communi ty has more or less adopted the ECAC 

approach to pricing and capacity determination. 120 

However, ECAC Member States are not entirely subject to the 

same ru1es and regulations, although these countries follow 

ECAC's recommendations. Additionally, there are differences 

between EEC and ECAC pol ic i es, ma inly due ta the supra­

national character of the former and the fact that ECAC 

reflects the larger number and greater influence of conser-

vative States. However, no problem will ex ist between 

the ob] 19ations arising from ECAC and EEC agreements, since 

ECAC Membcr States can always include a clause in their 

ag reemen ts sim il a r to the one found in the 1987 Agreement on 

tariffs and capacity.121 The EEC tends to be more 

liberal largely due ta the drive of the Commission and the 

ever- presen t threa t 0 f the ECJ. 122 ECAC Member Sta tes 

must ensure that they do not become satellites of the single 

117. SEA, 012 • ci t • , Intro. fn. 29. 

118. Ibid. , Ti tle II l , Art. 30. 

119. See supra, Ch. l , p. 77. 

120. Sec sU12ra, Ch. II, p. 106, 121-129. 

121. See sU12ra, Ch. II, p. 98, 99. 

122. See \'Jheatcroft and Lipman, op. cit., Ch. l, fn. 265 at 
63. 
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EEC airspace. 123 Furthermore, any air1ine 1iheralization 

strategy must incorporate both EEC and ECAl' policy develol'­

ments if there is to be a harmonized European system. 

Without such incorporation, ECAC's role will he rcduct."'d tn 

that of a secondary advisor and, consequently, will leav(' 

Europe divided. 124 In view of ECAC's long-standlnl] 

economic and technica1 contrihutions tu European aVlation 

developments, its wide European coverage and its links with 

ICAO, failure to incorporate EEC and ECAC policy develop­

ments would be a retrogade step.125 

Whlle the Community States will increasingly lead 

the move towards l1beral1zation due to the application of 

the competition rules, ECAC must be a full partner ln this 

process. Conseq uent l y, new prucedures for co-onl l nat ion 

will be needed to achieve lony-term Integratlon. Action 

should be taken, therefore, to fill the ljap created I>y ttw 

non-application of competitlon rules to thosc ECAC Member 

States which are not Members of the EEC. One sU<YJestlon is 

to follow the JTlodel of the tradc agreements concluded 

pursuant to Artlcle 238 of the EEC Treaty ami indlvlllual 

EFTA countries. 126 It also would he in the interest of 

those ECAC Member- States WhlCh are not Memhcrs of the EEC to 

consider a target within ECAC, compatlble with the 1992 

target of the EEC, in order to ensure an integrated European 

123. See 1. Carr~, "What will EEC be Tomorrow", ITA M., No. 
52 , Nov. / De c. l 9 8 8, P • 3 a t 4. 

124. See Wheatcroft and Lipman, op. cit~, Ch. l, fn. 265 at 
64. 

125. Id. 

126. See Haanappe1, op. cit., Ch. II, rn. 375, Part 2, at 
16-17; Vaughan, op. cit., Ch. II, fn. 55, vol. l 
p. 570-573 and Vol. 2 p. 864-870. 
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air transport POllCY. 

When the integrated European air transport pol icy 

is achieved, air transport negotiations between ECAC and the 

EEC wi Il be conducted mul tilaterally. Conclusion of mul ti­

Iateral agreements between the EEC and ECAC may occur prior 

to European integration. If 50, they may contribute to the 

adoption of uniform pollcies by the two organizations, 

including elements such as the common application of EEC 

competition rules,127 a measure which will assist Euro­

pean nations in adopting similar policies in their external 

relat ions. 

Whether these predicl10ns are realized will depend 

mainly on the views of the EEC Member States, since they are 

members of both i ns t i tu t i ons and the refore have a grea ter 

opportun i ty to determine the course of events than those 

S ta tes wh i ch are onl y Members of ECAC. 

The relations of EEC Member States with States 

outside Europe wi 11 be determlned by the internaI market. 

Th€' more the EEC a Ir transport market becomes integra ted, 

the more IJilaterals with non-European States will be con­

cluded the EEC being considered a single unit. The conclu­

sion, however, of individual bilaterals ln sorne cases as 

wc Il as the concl us ion of common ECAC agreements wi th third 

States should be allowed. 128 

lf the EEC becomes a unified cabotage area,129 

the mul ti lateral approach will prevail. Accordingly, either 

the Commission or a new aviation authority will be required 

to adJust the existing bilaterals with third States. If the 

EEC docs not become a cabotage area, the bilatera1 approach 

will be the rule. In this case, the EEC Member States will 

127. See Haanappe1, ibid., Part 2 at 19,20. 

128. Ibid. at 26. 

129. See infra Ch. III, p. 230-232. 
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have to re-negotiate their bilaterals in order to accord 

with Community 1aw. 130 

SECTION III - PROBABLE FUTURE INCOMPATIBILITIES 

Establ ishment of a reg ional air transport pol icy 

does not in itself contradict the objectives of the Chicago 

Con ven t ion. 1 3 1 The r e i s no 9 e ne ra 1 in c om pa ti b i lit Y 

between the world's multilateral civil aviation system and 

the envisaged subsystem nor do incompatibilities exist 

between ECAC pol icy and the Ch l C ago sys tem, si nce the ICAO 

has created its own regional offices. 132 

As far as EEC policy is concerned, there are 

incompatibilities related to the special legal nature of the 

EEC as a supranational organization. 

The Obligation to Comply with Both the Chicago 

Convention and the Rome Trea ty 

The EEC Member States were al ready membcrs of ICAO 

be fore the EEC wa s crea ted. Consequentl y, they assumed 

certa in obI ig a t ions deri ved from the Ch icag 0 Conven ti on, in 

particu1 ar, the obI igation for ICAO Mcmber States to conform 

l'Ii th the ir obI iga t ions under the Ch icago Conv en t ion in 

accordance with its Article 82. 133 On the other hand, 

"rticle 234(2) of the EEC rreaty134, requires EEC Membcr 

130. See infra Ch, III, p. 218-223. 

131. Chicago Convention, op. cit., Intro. fn. 2. 

132. J. Navea u, "The In terconnec t ion betwee n the European 
Developments and the Regul a tory System of In terna t i on­
al Air Transport", in Rushing into a New Area, 2.E..:... 
cit., Ch. 1, fn. 156, p. 17 at 23. 

1~:3. Chicago Convention, op. cit., Intro. fn. 2. 

1:: 4 • Op. ci t ., In tro. fn. 25. 
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States to take aIl appropriate steps to eliminate incompati­

bi lit ies be tween the EEC Trea ty and the ir ag reemen ts wi th 

States thàt are not members of the EEC. Pursuant te Article 

234 (2), EEC Member Sta tes must at least try to el iminate 

such incompa tib il i t ies , re- negot ia te the ir bila teral agree­

ments with third states and act in concert, if neces­

sary.135 

In the Nouvelles Frontières judgment,136 the 

ECJ, while recognizing the existence of different inter­

national agreements, pointed out that agreements relating to 

air transpo rt, en tered into by the French gover nmen t before 

sign i ng the EEC Trea ty, d id not ob lige the curren t govern­

ment to violate the EEC competition .cules. 137 Although 

the Court d id not expl ie itly apply Article 234, the Advocate 

General examined the problem and stressed the obligation of 

Mcmbc r Sta te s to take aIl appropr ia te measures to el im ina te 

any such Incompatibilities. 138 These measures include 

rcnc<]otiation and adaptation of pre-existing international 

aq reemen ts , 

ments whcn 

or renunciation or termination of these 

such adaptation is impossible. 139 
agree­

In the 

Advocato General' s opinion, when national legislation is 

bascd on inter na t iona 1 ag reemen ts cone l uded wi th third 

States and is in violation of or in conf1ict with community 

law, such national legislation is not validly applicable 

unlcss aIl measures have been taken by the Member States 

concerned to eliminate those conflicts in conformity with 

135. Sutherland, op. cit., Ch. l, Fn. 291 at 12. 

136. Cases 209-213/84, op. eit., Ch. l, fn. 217. 

137. Ibid., Ground 24. 

138. 

139. 

Opi nI on 0 f 
209-213/84, 

the Advocate 
ibid. at 207-208. 

Ibid., at 208. 

General Lenz in case 
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Article 234 (2) .140 However, such conf1icts may validly 

subsist when renegotiation of an agreement is not accepted 

by the contracting third State or where renunciation of the 

agreement is impossible. 141 

The Advocate General Lenz maintained his posi.tion 

concerning 

in January 

Court did 

the Article 234 issue in the opin ion he rendered 

17, 1989 in the Saeed case. 142 The Eu ropean 

not confi rm th i S opi n ion 143 even thoug h the 

importance of th i s issue is magnif i ed by the fae l tha t 9 i ven 

the Wood Pu1p case 144 existing bilat_erals beLween F.EC 

Member States and third States will have to be renl"gotiated 

in order to take account of the competition rules. 145 

The possibi1ity of having to renegotiate such bilaterals i5 

reenforced by the 

Agenc ies14 6 and 

fact that accord lng to the P lemish Travel 

the Nouve Iles Frontiè res 147 case s, the 

EEC Member State s have the obI iga t ion under Ar l icl es 5 and 

3 (1) of the Rome Trea ty to avoid the ma i n tenanee of a lega 1 

si tua t ion wh ich is contrary to the provL5ions of the 

140. Id. 

141. Id. 

142. Case 66/86, op. cit., Ch. II, fn. 374; Haanappel, 212..!-. 
cit., Ch. II, fn. 375, Part II at 6. 

143. Haanappe1, id. 

144. Cases 89, 104, 114, 116, 117, 125-129/85, op. cit., 
Ch. III, fn. 71. 

145. Haanappe1, op. cit., Ch. II, fn. 375, Part II at 6. 

146. Case 311/85, op. cit., Ch. III, fn. 64. 

147. Cases 209-213/84, op. cit., Ch. l, fn. 217. 
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Treaty.148 

The issue of the status of agreements existing 

pr ior to the en try in ta force of the EEC Trea ty has been 

resolved now that the Treaty has been in force for 32 years, 

since Member States have had more than enough time to comp1y 

with Arlic]e 234. 149 However, in matters concerning 

aviation agreements, EEC Member States have taken no steps 

wi th a v iew to compl i ance. 150 Therefore, any violation 

of Article 234(2) would deprive EEC Member States of the 

benef i t accorded by Art icle 234 (1). This prov ision states 

that the EEC Treaty will not arfect the rights and obliga­

tions arising from agreements coneluded before entry into 

force of the Treaty between one or more Member States and 

one or more third countries. Consequent1y, because inter-

national obI igations of such Member States vis-à-vis third 

States could be vOId pursuant to community 1aw, and because 

the Member States would be unable to fulfill their inter­

national commitmto'nts, they could be he1d international1y 

liable vis-à-vis contracting third countries. 151 

The problem whieh arises is to determine which 

authority is competent to decide whether there is a conflict 

between ei ther the EEC Treaty and the Chicago Convention or 

any bi lateral coneluded between the Member States and third 

S ta tes. 1 n the ease of an incompa t i b i li ty between Et.:"t:"opean 

commun i ty law and 

cludes that the 

the Chicago Convention, if the EEC 

EEC Member States do not violate 

obllgations arising from the 

confl iet wi Il only be reso1ved 

148. Haanappel, 012' e i t • , Ch. II, 

149. Rycken, 012· ci t. , Ch. l, fn. 

150. Dagtog lou, 012' e i t • , Ch. l, 

151. Rycken, 012· ci t. , Ch. l, fIl. 

Chicago Convention, 

when the competent 

fn. 375, Part II at 

306 at 12. 

fn. 16 at 352. 

306 at 12. 

con­

their 

the 

ICAO 

6. 
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author i t ies declare tha t they are of the samE' opi n ion. l t 

might happen that the ICAO members are of the opinion that a 

provision of European community law or a decision rendered 

by the ECJ is incompatible with the EEC Member States' 

obligations arising from the ICAO Convention. Althou~Jh thl' 

Chicago Convention contains special provisions for lhe 

settlement of such disagreements, 152 i t rema ins unclear 

as to who should represent the EEC Member Slates in such a 

case -- the Commission or sorne other organ of the EEC. In 

any event, the ICAO Council is not bound to recoqnize this 

1egal situation, since it is entitled to invoke the respon­

sibility of the ICAO Member States. 153 On the other 

hand, the individual EEC Member State cannot conlrol the 

negotiations, since it no longer has the possihility of 

deciding or acting unilaterally.154 Consequenlly, the 

responsible organs of the Community should bc brou0hl inlo 

play as a party in negotia t ions wi th ICAO. 155 Tf an 

agreement is 

agreement i5 

case before 

If no reached, the problem v/ill be solved. 

forthcom ing, the ICAO Counc il can 

the International Court of Juslice 

bring lhe 

(ICJ).156 

However, the EEC cannot appear as a party in a dispule 

before the ICJ because the sta tute of the Court adm i ts on 1 y 

152. Chicago Convention, op. cit., Intro., fn. 2 Art. 84. 

153. K. Doehr ing, "ICAO and the EEC ", in The f reedom of the 
Air, op. cit., Intro. fn. 5, p. 58 at 61. 

154. See supra Ch. III, p. 214-218. 

155. Accord ing to the 
25, Art. 228; see 
a t 62. 

156. Doehring, id. 

Rome Treaty, op. cit., 
Doehring, op. ciL, Ch. 

Intro., fn. 
III, fn. 153 
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States before it. 157 

Therefore, conclusion of a special arrangement 

between the EEC and ICAO is necessary in order te avoid 

these prob1ems whieh are more like1y to arise in the 

future. 

2. General Princip les of the Chicago Convention 

When considering 

arise from appl ication of 

Convention, one critical 

principles of the latter. 

incompatibilities which might 

the EEC Trea ty and the Chicago 

area of concern is the genera1 

1. The principle of equal and fair opportunity for 

every nation to participate in the civil aviation 158 is 

potentially at stake. According to a Recommendation adopted 

by the Special Air Transport Conference of ICAO in 1977, 

this principle has been interpreted ta mean "fair and effec­

tive opportunity".159 In 1985 the Third Special Air 

Transpo~t Conference adopted a definition, according to 

which this principle means "equitable and fair sharing of 

bene fi ts Il • 160 Consequent 1 y, the freedom to part ie ipa te 

in civil aviation has been construed by a majority of States 

party to the Chicago Convention as expressing, for aIl 

pract ica 1 purposes, an "economic right Il to share benef i ts 

157. Statute of the International Court of JustIce, Art. 
34(1),59 Stat. 1055 (1945) TS No. 993 at 25. 

158. Chicago Convention, 0]2. ci t., lntro. , fn. 2, Art. 
44 (f). 

159. ICAO Doc. 9199, SATC, April 13-26, 1977, Report, 
Recom. 4-3(c), p. 17. 

160. I\T Conf/3-\vP/57, 4/11/85. 
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derived from reciprocal operations of air services. 16l 

2. The principle of non-discrimination l62 will 

al so be affected by a Common ~1a rke t av ia t ion po li cy. Undet:' 

the same philosophy of "sharing the benefits of aviation", 

aIl States are entitled to divide among themselves the 

production of services. l63 

Discriminatory treatment in favout:' of EEC carriers, 

such as preferentia 1 a irport access, charges or fac i 1 i ta­

tion, CRS, refusaI of equ i valen t freedom r ights to th i rd 

countries and cabotage rights,164 woulct rais0 problems 

related to the above-mentioned principles, to other provi­

sions of the Ch i cago Conven tian and to cl ause Cj 1 nc 1 uded in 

bilateral agreements concluded betwecn EEC Membcr States and 

third countries. 165 These conflicts WIll become Llppllrcnt 

when EEC Member States try to withdraw from some of their 

bilaterals in order to comply with their obligations under 

the EEC Trea ty and gran t spec ia 1 t rea tmen t lü the EEC 

carriers .166 

3. Conflicts Arising from the Freedom of Establishment 

Granted by the Rome Treaty ta EEC Member States 

It will prove difficult for the r.EC Membcr States 

to comply with their obligations under ArUclc 52 of lhe EEC 

Treaty without adversely affecting their international 

161. See Naveau, op. cil., Ch. III, fn. 132 at 25. 

162. Chicago Convention, op. cit., Intro., fn. 2, Art. 11, 
44, 7, 15. 

163. See Naveau, op. cil., Ch. III, En. 132 at 25. 

164. See infra Ch. III, p. 230-232. 

165. See Naveau, op. cil., Ch. III, fn. 132 at 26. 

166 • ~; Doehr ing, op. ci t ., Ch. II l, En. 153 a t 58. 
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relations with their countries. 

hlhen every Member State of the Community allows the 

registration of aireraft owned by nationals of another 

Member State, legal problems will arise, given that the 

State of registry, under Article 29 et seq. of the Chicago 

Convention would be eharged with international responsi­

bility for the aireraft of a foreign company. 

problems will also arise when the EEC Member States 

remove the "substantial ownership, and effective control" 

clause from the bilateral air transport agreements conc1uded 

between ~1ember States. In this event, third States may 

assert appr opr i a te clauses in the ir bi 1atera ls wi th ind i v i­

d ua l EEC Membe r Sta tes and ra i se ob j ect ions on grounds of 

nationality, amang others. 167 The EEC should therefore 

proceed discrete1y ta avoid such problems, since, the EEC 

Member States will be affected. 

Tt should be noted that the princip1e of national­

i ty as embod ied in the Ch icago Convention does not requ ire 

ownership by nationals of the flag State .168 However, 

under international law, nationality requires a "genuine and 

effective link between the flag state and its nationals and 

ships or aircraft.,,169 It is difficult to see how thi5 

requiremcnt would be satisfied by ownership of foreign 

national mer8ly operating on the national territory of the 

Statû of registry.170 

Another problem related to the freedom of esta-

167. See ~1ifsud, op. cit., Ch. III, fn. 38 at 155. 

168. Chicago Convention, op. cit., Intro., fn. 2, Art. 
17-21. 

169. Int. Court of Justice (ICJ), Nottebohm case, ICJ 
Report 1955, p. 4 at p. 22 et 5eg. 

170. Sec \veber, op. cit., Intro. fn. 26 at 189. 

1 

j 
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bl ishment arises when determin i ng whether an underta king 

having the nationality of State A and established in State B 

automatically acquires the right to route concessions, 

particularly in light of the suggestion that the European 

Cornmunity law distinguishes between the right of establish­

ment and the rights pertaining to market participa­

tion. l71 

4 • Conflicts Arising from the Creation of Multi­

national Airlines in Europe 

As far as relations between the European countries 

and countries outs ide the Europe of ECAC are concerned 1 

problems wi Il ari se from the poss ibi 1 i ty of European na t ions 

creating new combined airlines. 

The first problem concerns the traffic rights of 

each State involved in the creation of the mu1 tinational 

airline. The rights to be exercised by a new multinational 

airline, formed by combining two or more national airlines, 

will surely upset the "balance of reciprocHy" underlying 

the individual bilateral air transport agreements concludüd 

between every State involved with third countries. Most 

probably, the combination of these trafEic righlS will turn 

out to be less than the simple addition of the respective 

traffic rights granted in each set of bilaterals of the 

involved states. 

The second issue rela tes to ident if ica t ion of the 

party who will negotiate on behalf of the combined airline. 

will it be a combination of represcntatives of aIl the 

States involved? Who will negotiate in the case of a 

combined airl ine where sorne States involved are membcrs of 

the EEC and the others are only members of ECAC, and where 

171. Id. 
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the EEC Member States have delegated to the EC Commlssion or 

to a new EC aviation authority the right to negothte their 

bilaterals? 

The th i rd, and probably the most important, issue 

involves the question of the registration of aireraft owned 

by amuI tinational airline .172 The Chicago Convention 

provides that "aireraft have the nationality of the State in 

which they are registered,,173 and that "an aireraft can­

not be validly registered in more than one State •.•• ,,174 

On the other hand, the ICAO Conven t ion allows airlines to be 

multinational enterpriS8s, subject to the provisions of the 

Convention. 175 ArtIcle 77 of the Chicago Convention 

specifies that "the Council shall determine in what manner 

the provisions of this Convention relating to nationality of 

ai rcraf t shall apply to ai rcraf topera ted by international 

operating agencies." 

An ICAO Cou nc il resol ut ion of December 14, 1967 

prov ided tha t a Counc il determ ina t ion under Art icle 77 can 

make the prov is ions of the Ch icago Convent ion applicable to 

172. Sec ~1. Milde, "Nationality and Registration of Air­
eraft Operated by Joint Air Transport Operating 
Organizations or International Operating Agencies", 
(1985) 10 AASL, p. 133; and J.F. FitzGerald, "Nation­
a1ity and Registration of Aircraft Operated by Inter­
national Operating Agencies and Article 77 of the 
Convention on International Civil Aviation 1944", 
5 Cano Yrkb. Int'l L. pp. 193-216. 

173. Chicago Convention, op. ciL, Intro. fn. 2, Art. 17. 

174. Ibid., Art. 18. 

175. Ibid., Art. 77. 
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aircraft not registered on a national basic. 176 Accor-

djng to this reso1ution, aircraft registration with an 

international organization having 1ega1 personality wou1d be 

a11owed, in principle. 177 "International organizations" 

could possibly include the EEC. 178 

In 1983, the Council made its first determination 

under the last sentence of Article 77, at the request of 

Iraq and Jordan, coneerning Arab Air- Congo, a joint air 

tr-ansport operating organization for air freight. 179 In 

that case, the Couneil decided that (1) a11 joinlly re<Jis­

tered aircraft operated by Arab Air Cargo must bear a comman 

mark and not the na t iona 1 i ty mark of any Sta te; (2) the:::;c 

aireraft must be registered only in the joint register, 

which would be kept 

aireraft operated by 

exe1usive1y for 

Arab Air Cargo 

the 

and 

rer:Jistration 

which would 

of 

be 

separate and distinct from the national registers of ,Jordan 

and Iraq; (3) this register must be maintained by the 

Government of Jordan, who must perform ]ointly on bchalf of 

Jordan and Iraq, the func t lOns of the Sta te of Reg i s t ry 

under the Chicago Convent ion; and (4) the governmcnts of 

Jordan and Iraq must be jointly and severally bound to 

assume the obligations and responsibilities which attach to 

176. ICAO Doc. 8722-C/976, 20/2/68 Resolution Adopted by 
the Council on National ity and Registration of 
AireraEt Operated by International Operating Agencies 
at 49. 

17ï. See Haanappe1, °E· ci t. , Ch. II, En. 375, Part II at 
48; Mi1de, 0.e. ci t. , Ch. III, fn. 172 at 150. 

178. Sec Haanappe1, ibid. , at 48. 

179. See rH Ide, 012 • ci t. , Ch. III, fn. 172 at 148. 



1 

'S 

.. 

229 

the State of registry under the Chicago Convention. ISO 

An important issue in this respect is whether the 

ICAO Council will allow an international organization, and 

more particularly, 

perform 

a supranational organization such as the 

the tasks of a State of registry.181 EEC, to 

Milde has 

it would 

tion. 182 

stated that such performance is impossible, since 

necess i ta te an amendment to the Ch icago Conven-

Haanappe1 suggests that 

EEC performing State of registry 

"the possibility of the 

funct ions should ex is t, 

even ~, by way of an ICAO Council determination under 

Article 77 of the Chicago Convention" .183 Haanappel 

attaches three conditions ta this possibility: (1) the EEC 

States must create an international operating agency or 

agencies; (2) these States should be severally bound to 

assume the obligations of the State of registry under the 

Chicago Convention; and (3) these States should provide 

sufficient guarantees of 

the Convent ion. 184 In 

campI iance wi th the prov is ions of 

fact, since Article 77 of the 

Chicago Convention enables the ICAO Council to determine in 

wha t manncr the Conven t ion prov is ions for na t ional i ty of 

aircraft will apply to aircraft operated by international 

operating agencies, and following the lines of the Council 

180. ICAO Doc. 9428-C/I078 Action by the Council 110th 
Sess ion, 2/12/83, 30-31; see aiso MiIde, 012· cit. , Ch. 
III, fn. 172 at 147-150. 

181. See Haanappel, op. ci t. , Ch. II, fn. 375, Part II at 
49. 

182. Sec ~1i Ide, 012' ci t. , Ch. III, fn. 172 at 151. 

183. See Haanappe l, 012 • cit. , Ch. II, fn. 375, Part II at 
49. 

184. Ibid. at 50. 
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reso1ution of December 1967,185 the Council cou1d deter­

mine on the request by the EEC Member States, the eond i t ions 

under whieh the EEC eould aet as a State of registry for 

aireraft owned by a multinational airline created by two or 

more States Members of the EEC. Thls solution ta the 

problem will not app1y for registration of aireraft owned by 

a T:w1tinational airline created among States which are ECAC 

Members but not EEC Members, or such Sta tes and REC Member 

States. 186 

5. The EEC as a Cabotage Area 

If Europe i5 to aeh i eve a un i f ied economy, the 

traditional notion of air sovereignty and the eomplex syslem 

of bilateral air transport agreements whieh codify this 

concept must be replaced by a regime which treats aIl of the 

EEC as a domestie cabotage market. 

Without nationa1ity restrictions, cabotage among 

EEC Member Sta tes becomes poss i b le, a t leas t in theory, f·ven 

if it seemed unlikely in the ncar future. Creation of an 

EEC cabotage area i5 a remote possibility in time bccausc it 

is one thing to harmonize air policies, but quite anothcr to 

create a common airspaee and a common internaI air tran~porl 

market by legis1ating one jurisdiction, a callota(jc area 

comprising the terrltorles of parLicipating States. 187 

The creation of one European airspace would crea te 

legal prob1ems, sinee Article 7 of the ChIcago Convention 

prohibits the granting of cabotage rights on an exclusive 

basis. The prob1em is one of interpretation: Docs the 

185. °12' cit., Ch. II l, fn. 176. 

186. See SUEra Ch. III, p. 216-217. 

187. See H.A. Wassenbergh, "EEC - Cabotage After 199217", 
( 1988 ) 13 Air L. , no. 6, p. 282 at 283. 
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second sentence of this article mean that, if an EEC State 

permits another EEC Member to operate cabotage routes, then 

non-EEC States, as signatories to the Chicago Convention, 

have a right to demand cabotage as weIl? Or does the word 

"exclusive", incorporated in the second sentence of Article 

7, sufficiently modify the meaning of this article so that 

non-EEC States cannot automatically claim similar cabotage 

rights?188 Given the possibility of conflict, it would 

be casier for an EEC airline with aircraft registered in 

State A ta perform flights between States Band C, rather 

than perform services betwecn two points both situated in a 

State other than that of the State of registry.189 

The fact that Article 7 of the Chicago Convention 

uses the term "exelllsive" can also mean that EEC Mernber 

States could allow cabotage for EEC airlines, if the air­

craft with WhlCh the se services are performed are registered 

in the State eoncerned. EEC Member States have a legal 

obligation to provide for the registration of aircraft owned 

by nationals of another Member State. 190 However, no 

such obligation eXIsts for aireraft owned and operated by 

nntionals of non-BEC States. 

According to Haanappel, ArtIcle 7 cou Id justifiably 

be interpreted as "an exclusive grant of cabotage rights ••• 

as long as this exclusivity is not specifically mentioned in 

the relevant bIlateral air transport agreement or foreign 

air carrier permit. ,,191 Such an agreement could "contain 

an escape clause to the effect that granted cabotage rights 

188. Sec MIfsud, _op. cit., Ch. III, fn. 38 at 156. 

189. \vassenbergh, op. cit., Ch. III, fn. 187 at 284. 

190. Sec supra Ch. III, p. 197. 

191. Haanappe1, op. cit., Ch. II, fn. 375, Part II at 37. 

1 
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j 



1 

l 

1apse when thi.rd states claim similar 

that such a clal..-_"" wOllld destroy an 

232 

rights.,,192 Given 

intra-EEC grant of 

cabotage rights, Haanappel suggests tha t the sol ut ion to the 

problern could be either the abrogation of Article 7193 or 

a definition by the ICAO Council of a grant of cabotél~le 

rights. 194 Such a definition could slate that "an 

exclus i ve gran t of cabotage r ig hts i s poss i bl e as lonC] as 

this exclusiv i ty is not rnentioned in the relevant bi lateral 

agreement.,,195 

Nevertheless, when European airspace bccomes a 

unified jurisdietion, EEC Member States could also claim 

that there is no question of contradiction with Article 7, 

sinee no question of granting of cabotage rights exists, 

given that BEC Mernber States will have surrendered one of 

their sovereign rights, something which is not forbidden by 

the Chicago Convention. 

192. Id. 

193. Ibid. at 38, 39. 

194. Ibid. at 39. 

195. Ibid. at 40. 
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CONCLUSION 

The measures adopted to date by the EC Council and 

Commission concerning air transport are far from what would 

have becn expected, in view of the 1992 target date for a 

single market. Several important practical consequences 

cannot be den ied , however. The number of discount fares 

avai lable has increased, the variety of fares is larger and 

their averag8 priee is loweri concurrently, there has been 

an increase in the overall capaci ty offered. l As weIl, 

sorne co-operative arrangements between carriers have been 

e i ther term inated or amended, in accordance wi th measures 

for implernenta t ion of the competition ru les of the EEC 

Treaty. 2 The ECAC measures should be considered a very 

important step, s ince no obI igation of integration exists 

(or r:CAC r1ember States which are not ~1embe rs of the EEC. 

The fX Commiss ion intends to impose a value added 

tax (VAT) 

stricter 

dards. 4 

on passenger air transportation and to adopt 

rules on noise emission 3 and safety stan­

As a result, the airlines' costs will increase. 

1. L. Weber, "Effects oE the EEC Air Transport policy on 
the Interna t iona 1 Cooperat ion ", in Brusse ls Inter­
national Congress on EEC Air Regulations and Direc­
t ive s, Bru s sel s , ~1 a y 2 6 , 198 9 • 

2. Id. 

3. Sec ProposaI for a Council Directive on the Limitation 
of Noise Emission from Civil Subsonic Jet Aeroplanes, 
C om ( 8 8) 66 2 fin al, 0 • J. Eu r • Corn. No. C 37 / 6 0 f 
14/2/89. 

4. See EC Europ. ParI iament, 3 August 1987, Doc. A2-l35/ 
87/B Report Drawn Up on Beha l f of the Commit tee on 
Transport on Communi ty Measures in the Field of Air 
Sa Eety • 
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This increase will be aggravated by the Commission's plan to 

aboI ish duty-free shops for intra-EEC air trdnsporta tian, 

thereby resu 1 ti ng in a decrease in ai rpor t i ncome, wh ich 

will be offset by increased landing fees. Therefore, public 

expectations for lower fares in Europe are nat very 1 ikely 

ta be fulfilled. 

European authorities will have ta take inta accounL 

sorne of 

example, 

which are 

the negative effects of liberalization. 

airport and airway congestion wi 11 cause 

costly ta bath passengerc; dnd airlines. 

For 

de lays 

1 t is 

impossible to have "open skies" without sufficip.nt provision 

of air terminaIs, runways and air tra(fic control systems, 

for coping with the additional demand. Consequenlly, 

Europeans should 9 ive EUROCONTROL the task for which i t was 

originally created. 5 

The Council is committed to a second phase of 

liberalization in 1990, with a view to quasl-domestic 

freedom in 1992. Yet, the fact that it took 50 many years lo 

conclude the first phase demonstrates that the fuLure ic; 

more than uncertain unless the competent Europedn duthori­

ties make a greater effort to mect their cieadl ines. It 

should be kept in mind, however, that air trdn'-iporL should 

be allowed sufficient time for aIl neccssàry addptéltlon<.,. 

Before taking any steps in adapting to the second phase of 

liberalization, aIl questions concerning harmonizalion in 

the fields of ce rt if ica tes, licences, ope ra tl ng ru l C'S and 

social legislation must be tackled, since it is hal-mortlza­

tian of this kind that will enable the EEC to take the 

second step toward establishment of the internaI market. 

5. See EC Europ. Parliament, 3 ~1ay 1988, Doc. A-2-Q056/88 
Report Drawn on Behal f of the Comm i t tee on Transport 
on the Future of EUROCONTROL in the Context of Traffic 
Control in Western European Airspace; sec also opinion 
of Commissionner C. Davis in Pr8SS Release IP(88) 381 
Brussels, June 21, 1988. 
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The second phase will be one of consolidation. Its 

main effects will he: 

(1) operation by carriers from any airport in one 

Member State into any airport in another Member State. The 

term international airport will becoroe redundant for intra­

EEC traffici 

(2) enlargement of tariff and capacity zones. 

Airlines will become responsible for setting fares, but will 

be controlled so as to avoid excessive or predatory pricing. 

Capaci ty will become unrestricted, wi th the exception of 

cases in which the adaptation process has not been ter­

mi na Led; 

(3) reduction of controis on entry and multiple 

de signa t ion; Charter operators 

unless the 

could begin ta pcovide 

1 im i ted availabi li ty of scheduled services, 

Iandin'J slots restricts entry of new carriers; 

( 4) further l ibe ra li za t ion of reg ional a j 1. trans-

parti 

(5) availability of fifth freedom rights on aIl 

routes, perhaps wi t ~ sorne l im i ta t ions i 

(6) tightening of the competition law regime. 

Action concerning State aids, monopolies and mergers will be 

tak0ni and 

(7) consideration will be given to the issue of the 

right of establishment. 

A common ai r transport pol icy cannat, however, be 

contîned to the domestic problems of the Community. Such a 

po l icy impl i ca tes the Member States wi th regard to both 

their mutual relations and their relations with thjrd 

States. It also requires them to abandon the principle of 

sovereignty in their- air-space and create a single European 

ai rspace. Therefore 1 bila terals wi tl-} th ir-d States should be 

ne<JoLia terl, wi th the EEC as a si ng le un i t. In tha t way, the 

negoLiatlng power of the Member States will be reinforced 

a nd the poss i b il i ty for- development of the European market 
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will be more likely. 

Because Europe is not limited ta EEC Member States, 

it is necessary that ECAC and the EEC conclude agreements 

providing for their close co-operation and for co-ordinat ion 

of their respective policies. 

One problem mainly related to the EEC, is that the 

Community, in taking steps to liberalize air transpot"t, 

behaves as if it were one single nation, which it is not. 

Therefore, the need for the creation of an aviation 

authority with supranational powers is obvious, particulat"ly 

5 i nce problems wi 11 be crea ted in the future canee rn inIJ the 

redistribution of respons ibi lit iGS and tasks. 

Only when the second phase of li beral i za t ion has 

been taken, and a genuine internaI market for the EEC has 

been crea ted 1 wi Il ai r t cansport be able to rea Uze the 

positive effects of the Community's existence: new oppor­

tu n H iE"S wi Il arise for ai rlines ta opera te in reg ions tü 

which trey have traditionally been denied access. Competi­

tion fr')m small markets will be eliminatedi and European 

carriers will be able ta negotiate effectively with the 

stronger US and Asian carriers. 
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APPENDIX 1 

D. NatiaNJJ Laws: UCeILSIIIB Rtqwrtmtrta 

This survcy cxamines tlx>se concessaon and Licens1l1' requirernenES dW l'alSe speafie bamcrs te 
fOrelJll invcstmcru III the au uanspon scetor. It meludes obstacles resulanl tram by the 
existence of public. privaœ or lntXed monopoües. Restrictions of a ,eneral. OOD-Iviaooo 1WW'e. 
such as the ~ for pnor nodftcaaon of aU din:a lOVCSlmem by mn-residerus (AUSDiL Oreece. 
Ireland. Norway. Ponu,a1. Sweden} are not lllCluded. Thesc f'eSO'lCbons cm be foond III OECD 
publlcaaon C(81) 1 00, Annex U. 
The (oUowinl soun::es have been used: 
· OECD Report C(81)100; 
· ECAC Doc. Oclober IS,16, 1981, AI- Item ~: Survcy of States' PolIclcs Wlth regard ID 

Applications for AlrTranspon Ucences: 
• severa! civll IViaoon authonues and other lOSUtuDoos, wbich have been coructed for the 

purpose of the ~seru report 

~ 
Fore1an capital mly be invested 10 the naaonal airtine and other scbeduled l1rtmes ID a 
maxun\DD of 50 per cenL. Liamlll& n:qwremerus: 
• a subswmal pan of the a1riines' capttal sOOuld be held by Austnans ("UbefWlc&ald un 

Elaemum"); 
• the airtine should have Austnm nanonality; 
• If the app.icanllS a corporanon. the enleI'prise mUS( have ilS sea III AUSIJ'ia; Dl 
· nec leu IbID rwo-dun1s of me member1 of Che orpm of die corponDOD mua have Ibeir 

resldence III Austna and must be Ausman cinuns 

Bell'um 
AIr transpOn lS 1 public monopoly. 

Cypnu 
All transpOrt IS 2 monopoly 

Dctrrl4rt 
Foreian partiCipation in limlJet1liability companiel il subjca 10 !he condttion tbu ceneral 
manaaen and Il lea.st half o. the members of the board of di.rectors shall be reSld.enES of 
Demnart or EC Cltizl:ns, UIÙeSI exœpaoo il grmœd. 
The number of fOUDderl of joill stock comparues must 00l be fewer rhan three, of wbicb al 

least two must bc Dmisb resideD.Cl, unJesI an ex.empooolJ &J'IlUd. 
Aigbll widWl 0IIlisb tenilDry may oo1y!:le made by airerait 

a. of DIaiab DIÔOOIÜty. or 
b. of foreian naoonality if 1 UUty tw been coocluded JrIlIinI sucb ri&tu. or 
c. wbidl bu. speciaJ.licalC( from the Minlsuy ofF\IbIic Worb. 

Airtraft may be l'ellSltred in Denmart onJ)' il the)' belonllO a Danisb owner. Danish 
owncrs mc1ude: 

a. the Danish SWe and instlnmoos mmaaed by the Sr:aœ; 
b. Darush nationals: 
c. Darush murucipallties; 
d. founiaoons sole1)' under Darush manaaemem wuh lbe1r mam otnce ID Denmatk; 
e. associabons. JOint stock comparues and sunùar ol'JllUUO<W JOld)' UDder Danisb 

managemenr and dtreaioo, Mm main oftices in Denmllt.; 
f. other comparues Wlth lmuted l1abtliry where the ma,oruy of members m 0Inish 

naDooW. or \·,00 are cJeemed to be Danish n.aoonal.s; 
, pa.nrx:rshtps when all the membcrs are Darush. or who m deemed 0Irush nalionals. 

Sourc€.' : IF I ... LP!\ 
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ln special CISe'. aircraft which &le f~nI1J opemcd in Denmark UId wbose poilus of 
depanure are aeneraUy in dû. country cao be panaed relilUldon by die Minisw ot PubUc 
Worb, evCQ if the abovc ~rcmau have nac beCD tuUWed. 
Uœnœs sha1l only be pmr.ed rD me penonI .enàoned under .... 

FjnJ4n4 
Any company wtùch wanlS ID seU ilS sh.ares ID foreilll individuals or companies must have 
approval froID the Minisu'y (or TraéIe and Trampol1. Applications are decided on a case-by­
eue buis. 
Theo~tically. il is JX)ssible ror a rompl airliœ ID acquire up ID 20 per ce .. of the shares of 
a Flnnish domesdc airl.iDe. iŒorporaœd U IjoiII sroct company. A 1111er inccrest wouId 
only be poSSIble if !he Council of SUIe. (or special rwona. JO deàdel. 

An authorization ID carry passer1aen and cUJO for remuneration solely between points in 
Fimand or ID cany OUl omer commerciallVillioo ICIivides in Fln1aod may be aranœd only 
to the rUVllSh Swe. 1 F'tmish municipality or any other simllar oommunity or institution, • 
F'uuùsh citizen. a company. coopentive or lOCiety reiÏStCred in FinlIDd. or some omer 
ruuùsh commwuty or a foundadon reJlSlCraI in f'mland. unlesI othel'W1Se provided for by 
an IJreCUlenl wilh mxher Swe. 
An aulhorizadon sh&ll DO(, bowevcr. be issued co a pa.n:ncrship or co alimiœd Uability 
pannership. if one or the panners in such 1 compIDy il • roreipr. or ID • joinl SfOCk 
company. unlesa lU stock bas been issued in me names of speciftc pmoDI and me anicJea 
or incorporation of the company include provisions re~md CO in seaiœ 3. SUbsecdOll 1 of 
the Act of 28 July 1939. corx:eminalhe riJht of foreianers and certain communitics to OWll 

and aovern removable propeny and SlOCk. ncither ID 1 coopel1live., society, foundation or 
other communay. unless all the members ofits board are finnish citizen.s residin, in the 
counay. 

ÜllIa 
Then: as no llmiWioo co aoss-bordcr panicipalion in French air1incs by comparues !rom 
other EEC couœIa. Dar Il pemmer«al appamI œeded. tlUllUlbDrizDxllor acdvitiel 
in the air trIDSpOft area are accorded only ta ~ (ulftDln, Dlliooality requiremems 
Wlthout prejudice 10 cœanaory clausel in replar lppr'O'Ied iDIIemaIiœal coovemiœt. 
Thcse requimDcra oaac:cm: 
- capital: 1& leaa ~ pel' ~ mu be iD die fonD of stock or sbIreI beJd by Freocb 
n..,.". 

- the lIlIJorID' of din:c:IDl'I, a.uoctllCd OWDCrn or operuon m1lSl be Frmch 1WI0nals; 
Anide ll330-l LOI No.Il-II.53 Du 30 Cee. 1982: 

"Daival e. de DIIioDaliII! fnrIçàtc: 
Duw lei IOCUlâ pu' dom. Je pr&idem. 11 majori" dei membla du 
CXNeil cfldminisndon. aiftsà que le diJect.eur·pœrlt 
DanlleI sod~1â l IapOlIAbiliœ Umi~. Je ou lei FraDIS ainsi que la 
m.jori~ des ~ 
Dans les socitlâ de pcrsams. tous les a.uoc:i~ en nmn; 

- TOUla penomt:I pbysiques l)'Id en ~ ou expIoiœm \IDe aurprise 
de trlDSpoit ~rlCIL • 

The swe has soverellll respomibillty avercaboCl&e Dltftc. 

Glua 
AlI' crampon is. public moropoly. 
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lœ1DJl 
A foreisn inveslOr can theoreticaU)' lCqUu't 1 33 per cenl inltrest in an lcelandic airt.me 
company. 

lIlJIwt 
Non-Irish Cltizens and companies bued in In:land and owned or conuoUed by forelpl 
interests are oot aranœd aU transpOrt aulhoriwion. unIeSI the Mini.r for CommurùC&lions 
detennines otherwtse. A similar restricôon applies 10 the n:8Jsuadon of airmft in die Sare. 
Non-n.ationals are generally IlOt permiaed 10 carry passenJers within lreland froID one pouu 
ID another. 

/JQb. 
Operation of reiUlu air tralUpOrt servius in Ital)' il rescrved ID uruncorpor11ed and 
corporale bodies who are endtled ta OWD ain:ra.ft. NIlional airline semees ma)' be operued 
under licence b)' non-reS1derus if iru.emational convellions JO pI'OVlde. 
Ownership of alrcraft is reserved ta swe and other public enliaes u weU as ltalian 
unincorporated and corporatc enbbeS formed and havin,lbelf rqistered otnces an ltaly: 
• whose capi ta! L! ac lust cwo-durds owned by ltalian residems. and 
· of wtuch. the chaurni!n. two-thJrds of the board m:t ge:neral manaaer are It.ahan rwionals 

Requiremerus of nationality necess&ry for repstration in me RelÏSltr are met by lbose 
auaaft belongma whoU)': 
• ta the swe. rD provuus. communes aOO other ltalian public entities. 
• te Italian Cltl.z.ens; 

• 00 COrpoI'3DOO5 estabùshed and located in Ihe 1WiJ.n RepublJc. whose ClpIw be.lonp for 
2/3 al least ta IWian citlzens and whose preS1dent or 2f3 of MaIllaen. ancludina the 
managmg dll'eCtOr. as well as aeneral manaaers. are l1aJJan citizeoa. 

l.uumbqUlJ 
Requll'"emtrus for 1 liœnœ dcpend upoo the nationality 01 boanJ memben mj manqemem. 
The Sellera! policy is 10 keep Ibc rwnber of Ilt transport openlOn 10 1 SUlct muumum. 

Nabulmvl.r 
A licence ID opente will in ameral on! y he pvud 10 eruerprues ID wb.ich: 
• the majorùy of captal ÎI beJd by rt:$iderus; 

· the majority of the actual manaaemem is subjcct 10 rmdems. 
The tlecl or a subswU1al proportion of il sboWd belooa llJ the applJcanl compmy 

Norwq'J 
Air tranSpOrt within Norwe&ian temtory iJ reserved 10 airt:raft of Norweilan nationality 
eltcept where ASAs exist. or spectal penniSSIOl1 is ifVU:d by the air transpOrt audlonàes. A 
COncessJon 00 openœ is only ilven rD NOtWepans: 
• havini lheir regtSlerM office 10 Norwly. and 
• havana an mordy Norweilan board of direcron.. 
· in which I1least twO-thirds of the capttal is NorweJlIll. 
The same requin:ment applJes ID the reil$U'lDOIl of aircra.ft.. 
The Kini ma)'. in exceptional eues. permn 1 foreien-owned airplane rD be leJlstered in 
NONny. 

PQCP4eaL 
Regular air a-anspon is • public monopo~y 
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~ 
Fortian partic:tpatton in air U'lnSpon companies CanDOt exc:eed ~ per cent. Airlines. 
usociazes and capital must be Spanish held (CD " leu 75 pet ceri). . 

Swcûn 
ln order ta engaee in aviation activities, 100 per cent Swedish nationality is required. 
However. auÛV>nz.a1ion May be panred 10 limited liabùlty COatpllUes an which Il maximum 
one·third o( tœ captal and votina power is in roman hands. 

SwiqCrland 
Air transpOn (or ceruin tlilhts of aeneral Uuresl is a monopoly. 
Aircraft may flOt be entl~ in rbe Swiss rqister if ml entirdy owned b)' Swiss naDooals or 
comparues reiiSten:d under SwtSllaw and havin& their bead office in Switzertmd. Aircraft 
belonging te 1 commercial firm or a c:;oopcranve wmsc bu.sincsI is the c:arriaF of persons 
or ioods by air. may be entered in the Swiss reJister only if the company is Deitber 
fmanc1ally nor III any orber mamer influenccd by fordan imemu. 

The most impolWll bœnsina RqUiremenD are: 
• ~ company must be repsœred in Swia.crtand: 
• ~ persomel employed in Switzerland must be of Swisa naDooali1y. unless an exempciOll 

is vanœcf; 
• ont)' aucraft registered in SwilUrland and owned by che company may be used. unJesa 

exempcon 15 JliU1tcd. 

UtU«d Kinem 
Air Il'aIlSpOn ücences are noc anrued te appUcams who are noc UK nalionals or rD a body 
lllcorporated in the UK (or certa.ul overseu cerriteries) and coruroUed by UK nationals. 
unless the Secretary o( Swe consents 10 me arantina of the licence. "Control" is not 
defined. 

Wu' G(fllI4lQ 
A Ucence 10 operate ID ai.rtine CID be denied ID canplnies m wbicb West Oerman nadonals 
do no[ exerœe majoriCy COIDOl ("der wesemUcbe Tri dei EJammms an dcm Unrerndlmal 
und Cille tmkhlicbe KomoDej. 

FurtœnDore.lbe liœ.oce CID be denied wbcn airm.ft art used tbIl are DOt rqisœn!d in West 
OenDaDJ· 
Ain:raft cao only be l'e,wered if Chey are in exclusive ownership of Wen German 
rwiœall, or lboIe deaDed ~ ~ me majoriry of capillllDd CODD'Ol il bdd by West 
Germ .. "'Ô'"III. 
ln special CateS, exempdœa are poaibIe 
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Compagnies 

Airlm9s 

Asr ungus 
AIr France 

Alrtaha 

Austflan Alfllnes 

British Alrways 

BCAL 
Finnalf 

lbena 
IcelandalT 
JAT 
KLM 

Lufthansa 

luxa If 

Malev 
OIymplC 
SABENA 

SAS 
SWlssalf 

TAP-Alr Portugal 

Tur1<lsh Alfhnes 

UTA 

Total 

APPBNDIX II 

Tlblu. 1.11 Tële 1.1 

LES PRINCIPALES COMPAGNIES EUROPEENNES REGULIERES 
PUBLIQUES ET PRIVEES (1) 

MAlN SCHEDULED EUROPEAN PUBUC AND PRIVATE A/RUNES(/) 

Statut (1) Pnvatlsatlon Passagers-km TKT 
en millIOns (2) en mllhons (2) 

Status PnvatlsatlOfl MillIOns of ~4II"ons of 
passlmger-km t-km camtld 

Pub. - 27378 3238 
Pub Projet partiel 314404 58422 

Part proJ8Ct 
Pub Partielle en cours 153432 23096 

Part underway 
Pub Projet 1 6457 1758 

Projec1 
Pnll Réalisée 462994 57404 

Camp/sted 
Pnll - 88339 1 303 7 
Mixte/pub - 35459 4130 
M/J,edlpi.1b 
Pub - 194020 23124 
Pub - 25348 2569 
Pub - 49431 5734 
Mixte/pub Réalisée 21800 7 38214 
Mlxedlpi.1b Compfsted 
Pub Partielle en cours 31 771 0 6240 2 

Part underway 
Mlxte/pnv - 1281 123 
Mlxedlprrv 
Pub - 1 181 2 1155 
Pub 71215 7550 
Mixte/pub En cours 59735 1095 7 
Mixedlpub Underway 
Pub - 132071 15976 
Mlxte/pnv - 137240 21207 
Mlxedlpnv 
Pub Filiale p(fvallsée 49783 5844 

Prrv subsldlary 
Pub Projet 32964 3198 

Proj9C1 
Pnv - 55271 9521 

246 0687 36 9261 

Nombr. 
d'.mploy6s 

en serv~ (2) 
Worlcforctl 
.ffectfVfIly 
onduly 

5593 
35894 

184S3 

3097 

39684 

7576 
5750 

26417 
1563 
7867 

22288 

38996 

850 

4551 
12262 
9466 

20942 
18818 

9547 

6673 

6565 

(1) PublIC le capital est entièrement ou presqu'enDér9rTl(\nl rv opnété publtqU9 1 Public the CéJpital,s enrlroly CI almosr onl1l91y held by lhfI 
go vernment 
Mlxle publIC le caPItal comporte une maJOnté de capitaux publiC 1 MlxedJpublic most 01 the c.9plral IS held by /ho gDV9rnm6n1 
Mlxle p"vé le capital comporte une méljonlé de capitaux pnvés 1 Mlxedlpflvate most of the capl/allS pnvate/y owned 
Privé le caPItal est propnété pnvée / Pnvate the Coaplta/ls pnvarely owned . 
(2) Source AEA 

Sou r c (. : l. FAr. P II 


