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ABSTRACT 

A COMPARISON OF AMERICAN AND CANADIAN GOVERNMENT 
ENFORCEMENT PROCEDURES INVOLVING REGULATORY 

VIOLATIONS BY AIRMEN 

The economic de-regulation of the airline industry in the United 

States of America in 1978 created public fears of unsafe aircraft 

operations as the c~mpetitive environment evolved. The American 

government, through the Federal Aviation Administration gradually 

increased its safety en forcement activities regarding airmen's 

activities as a major step in preventing any diminution of safety 

in the commercial and general aviation fields. This evolution and 

tightening of enforcement procedures has produced sorne very complex 

and adversarial situations in the industry. 

Canada instituted a partial economic de-regulation of its 

airline industry by enacting the National Transportation Act 1987. 

A 1979 Royal Commission on aviation safety focused attention on 

the need for better en forcement procedures, however the de-regulation 

activity has spurred the public interest much more in the safety 

aspects of aviation. 

This paper attempts to compare and contrast the two aviation 

enforcement systems as they currently operate in these two countries. 
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PREFACE 

La déréglementation économique de l'industrie du transport aérien aux 

États-Unis en 1978 a engendré chez le public l'inquiétude que 

l'évolution d'un environnem~nt compétitif rende dangeureuses' les 

activités aériennes. Par l'intermédiaire de l'Administration fédérale 

d'aviation, le gouvernement américain a graduellement augmenté ses 

activités de renforcement de la sécurité en ce qui a trait aux 

activités des aviateurs comme mesure principale de prévention contre 

la diminution de la sécurité dans les domaines de l'aviation 

commerciale et générale. Cette évolution et ce reserrement des 

procédures de renforcement ont donné lieu à des si tuations très 

complexes et adverses dans l'industrie. 

Le Canada a institué une déréglementation économique partielle de son 

industrie du transport aérien en passant le National Transportation 

Act 1987. En 1979, une cornrni ssj on royale sur la sécurité aérienne a 

concentré son attention sur le 

renforcement, toutefois, l'activité 

l'intéret public encore plus 

l'aviation. 

besoin de meilleures procédures de 

de déréglementation a attiré 

sur les aspects de sécurité de 

Cet essai tente de comparer et mettre en contraste les deux systèmes 

de renforcement aérien tels qu'ilS fonctionnent présentement dans ces 

deux pays. 
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CHAPTER l 

HISTORICAL PERSPECTIVE 

No two nations on the earth share 50 much in cornmon as 

the United States of America and Canada. Both use the 

english language, have common cultural foundations of sport, 

theatre, entertainment, education and religion. Both 

countries have a strong tradition of liberal democracy, 

based on ct federalist system of national government. 

In both countries the Federal Governments have been given 

the almost exclusive control over the regulation and control 

of aeronautics. 

In 1978 the United States Congress (The Senate and House 

of Representatives) implemented The Airline Deregulation Act 
( 1 ) 

of 1978. This Act essentially di sbanned the economic regulation 

activities of the Civil Aeronautics Board (hereinafter referred 

to as the "e.A.B. "). While this legislative move was greeted by 

many as a progressive step forward, others, including members of 

the Congress felt that aviation safety could be compromised as 

the competitive forces between airlines became more intense. 

In enacting this historie piece of legislation the Congress added 

this cautionary declaration about the public interest and air 

safety: 

The prevention of any deterioration in established 
safety procedures, recognizing the clear intent, 
encouragement , and dedication of the Congress to the 
furtherance of the highest degree of safety in air 
transportation and air commerce, and the maintenance of 
the safety vigilance that has evolved within air 
transportation and air commerce and has come to be 
expected by the travelling and shipping public. 

(2 ) 
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The Administrator of the Federal Aviation Administration 

(hereinafter referred to as the "FAA") clearly stated in 1982 

that aviation safety was the first priority for his agency: 

The central mission of the agency is the promotion 
of safety in air commerce. Its accomplishment requires 
that aIl members of the aviation community have the 
highest possible awareness of the Federal Avi2tion 
Regulations and respect for the system by which they 
are enforced. 

( 3 ) 

More recently the Administrator of the FAA, Mr. Donald 

D. Engen reiterated this emphasis on safety in a enforcement 

policy statement issued in April 22, 1987: 

A strong, fair Federal Aviation Administration en forcement 
policy is crucial to a vital national air transportation 
system in the United States, in that such a policy will 
promote, as effectively as possible, a healthy respect 
for the laws which keep our airports and airways safe. 

(4) 

CANADIAN EXPERIENCE WITH ECONOMIC DEREGULATION 

Deregulation of the governmental economic controls in 

Canadian commercial aviation occurred by the enactment of 
( 5 ) 

The National Transportation Act 1987. While this piece 

of legislation spawned a great deal of concern over 

aviation safety, as was the case in 1978 in the USA, 

another event previous to this focused attention on 

the need for improved enforcement of federal aviation 

standards and regulations. 



- 3 -

The Canadian Commission of Inguiry into Aviation Safety 

In 1979, The Honorable Donald Mazankowski, federal Minister of 

Transport appointed the "Commission of Inquiry on Aviation Safety" 

headed by Mr. Justice Charles L. Dubin. The Chief Co~~ission Counsel 

was Mr. John Sopinka, who was later appointed to the bench of the 

Supreme Court of Canada in 1988. The Commission produced a three 

volume report in 1982. Where many Commission reports end up 

cOllecting dust on pOlitician's and bureaucrat's bookshelves, 

it would be fair to say that this report has exerted a huge 

impact on the current state of aviation regulation in Canada. 

The Commission' s report (hereafter the "Dubin Report") becarne even 

more important as the country moved toward deregulation of the 

economic con troIs exerted by the Air Transport Committee of the 

Canadian Transport Commission. The prospect of economic 

deregulation conjured up a number of concerns on the consumer side 

of the industry. Just as the 1978 United States experience 

indicated,the most important and relevant issued raised was that 

of aviation safety in any deregulated environment. 

The Dubin Report was an excellent frarnework for responding 

to the public's concern over future air safety. In June of 1985 
(6) 

Bill C-36, An Act to Amend ~he Aeronautics Act, was given Royal 

assent. The amendment was "the most comprehensive revision of the 
(7 ) 

Aeronautics Act ever undertaken." 
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It would be fair to say that the main thrust of the 1985 

amendment was to increase the regulatory enforcement provisions 

of the Aeronautics Act. Canada had an enviable aviation safety 

record in the past, however the enforcement of the safety provisions 

in the legislation was administered in a very ad hoc manner. 

Furthermore, the over aIl legislative mandate given to the 

civil aviation administration in the Ministry of Transpurt was 

historically 

Canada was to 
( 8) 

confusing. On one hand the main dut Y of Transport 

promote the development of civi] aviation in 
(9 ) 

Canada and the other was to regulate the industry It was 

difficult for the civil aviation field inspectors to ,vear "t,va hats" 

-one as a public relations man and the o~her as a pOliceman. 

Invariably the role of the policeman, with aIl its attendant 

difficulties was given a minor part in the day to day activities 

of the inspectors. Even with aIl the emphasis on enforcement of 

aviation standards at this time the confusion of raIes persists: 

While every inspector is responsible for preventing 
violations through education and other conciliatory 
means, each has a responsibility, shared by aIl Aviation 
Group employees, to report violations. Inspectors who 
detect violations are required to perform preliminary 
investigations, while the conduct of comprehensive 
investigations and the processing of cases to their 
conclusion is the responsibility of the Enforcement 
Specialist who will work with police agencies and 
Federal Department of Justice officiaIs ... 

The Inspector has a dual role, that of encouraging the 
development of civil aeronautics in Canada and that of 
ensuring safety in aviation. These roles can best be 
exercised in an atmosphere of cooperation between the 
Aviation Group and the Canadian Aeronautics cornmunity. 
However, the Inspector must never hesitate to take strong 
enforcement action when it is necessary ta ensure aviation 
safety. (10) 
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FAA LEGISLATED MANDATE lS ALSO CONFUSlNG 

Canada is not alone in its dilemma. The Federal Aviation 
( Il) 

Act of 1958 (hereafter referred to as the "FA Act") aiso gives 

the FAA a somewhat contradictory or ambiguous aviation mandate. 

In carrying out his duties, the Administrator of the FAA is charged 

with the following responsibilities: 

(1) The regulation of air commerce in such a manner 
as to best promote its development and safety. 

(2) The promotion, encouragement, and development 
of civil aeronautics. 

(12 ) 

Two recent written statements illustrate the complex nature 

of the "enforcement and compliance " issue in the United States. 

The first statement is an exert from the President's column in 

the National Air Transport Association July 1988 monthly 

magazine: 

Reflecting on the workshops presented during 
NATA's 48th Convention and Trade Show held last 
April, l have to stop and wonder just whose side 
our own government is on. Specifically, l'm 
referring to those sessions that dealt with air 
charter operations and the vexing regulations 
and swarm of federal agents that have been, and 
will be swooping down on the scores of small 
businesses, aIl in the name of safety. 



r 

) 
{ 
" 

- 6 -

Now Il m not against safety. But, l lm a fra id that 
the FAA has forgotten vhat "compliance" is aIl 
about. Instead, their lead objective seems to be 
"enforcement" , and on too many occaSions, severe 
penalties have seen assessed on diminimus paper­
work infractions. 

Less than tvo decades ago, it was cornmon to viev 
the local FAA inspectors(and often the guys from 
Region too!) as friends, helpers, an integral part 
of the aviation cornmunity. Sure, they were heavy 
in to en forcement, but only as a means to achi eve 
compliance vith the FARs. That's my point: back 
then the "friendlies" vere around to ensure f'afety 
through compliance and used enforcement as a tool 
to get the job done. Today's climate is much 
different. It seems to be enforcement, first, last 
and always... (13) 

Lawrence L. Burian- President 

(The full text of Mr. Burian's Column is included 
in Appendix " "). 

The following quotes are taken from the April 22, 1987 

statement of Donald D. Engen, the FAA Administrator entitled 

Statement of Federal Aviation Administration Enforeement 

Philosophy: 

A strong, fair Federal Aviation Administration enforeement 
poliey is crucial to a vital national air transportation system 
in the Uni ted Sta tes, in that sueh a pol icy "li 11 promote, as 
effeetively as possible, a healthy respect for 1aws which keep 
our airports and airways safe. The agency's en forcement policy 
must be focused on this primary goal of achieving maximum 
eomplianee vith the FARs. A poliey which is too strong will 
achieve only a grudging, half-hearted attempt ta follow the 
regulations and an unhealthy antaganism tavard the FAA ... 

Our enforcement practiees also should clearly signal that a 
lack of respect for the FAA, or its inspectors, as the duly 
authorized en forcement representatives of the Federal Government 
will not be tolerated ... 
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On the other hand our enforcement praetices must be thoughtful 
measured, and consistent .•. 

We should apply a "Golden Rule" in enforcement by eonducting 
ourselves as we would want others to eonduct themselves if 
they were enforcement officiaIs and we were the alleged 
violators of the rules. We should be interested enough in the 
alleged violator to listen carefully and meaningfully to his 
side of the story ... In areas in which poliey guidance from 
headquarters for the region requires a particular course of 
action, we should carefully explain the safety reason behind 
the policy rather than just applying it without discussion. 

l am convinced that if we display this firm, but caring 
attitude toward those we regulate, we will achieve our 
primary enforcement goal of maximizing compliance with 
the FARs. By taking the time to listen, to explain, and 
to make those with whom we deal understand why we are 
doing what we are doing, we will generate an understanding 
of, and a respect for our regulations and our enforcement 
program. And by fostering this understanding and respect 
we will achieve a far greater compliance rate than would 
ever be possible if we were to attempt to obtain eompliance 
by simply causing people to fear our enforcement programs. 

(14) 

The two above referenced articles illustrate the fine line 

the Federal enforcement personnel must tread in their activities. 

~he Canadian aviation literature to date has not displayed any 

serious criticism of Canadian en forcement practices as is 

evidenced in the US trade media. In fact a number of informative 

and positive articles on Transport Canada's enforcement activities 
(15) 

recently appeared in leading Canadian aviation publications. 

, 
l 

.1 

• 
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In reviewing this chapter it is very easy to notice the 

stri king s imi lari ties in the legislati ve mandates of Transport 

Canada and the FAA. The following chapters also show the striking 

similarity in the enforcement policies and remedies of both 

countries. However it is the implementation of these policies and 

remedies where the contrasts exist. There are various reasons why 

these contrasts exist. As with many innovations, the USA is often 

one of the first to implement new policies and practices. Economie 

deregulation of commercial aviation was first tried in the USA. 

Typically cautious Canadians implemented their style of deregulation 

approximately ten years later. During these ten years the USA has 

experienced a gradual, and to be anticipated, increased emphasis 

on enforcement activities. The public reaction to any aviation 

accidents and incidents over the past decade has heightened 

the political requirement for a more adversarial style of FAR 

enforcement. The American public felt that the FAA should not 

be too friendly with the industry that it was supposed to 

regulate. Accordingly, the FAA has gradually moved towards 

a more strict enforcement posture thün in the pasto While the 

official emphasis since 1978 has always been on compliance, 

the current enforcement policy appears to have evolved towards 

a "zero tolerance" of any deviation from the FAR's. It is the 

author's point of view that as time passes, the Canadian 

experience will probably mirror this evolutionary process 

towards a more adversarial relationship between the regulators 

and the regulated. 
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CHAPTER II: LEGISLATIVE AND ORGANIZATIONAL FRAMEWORK 

CANADIAN LEGISLATION AND ORGANIZATIONAL FRAMEWORK 

The statutory foundation of Canadian aviation legislation 

is found in two main Acts. 

(1) The Aeronautics Act,R.S.C. 1970. Ch. A-3, As amended; and 
(hereinafter referred to as "the Aeronautics Act") 

(2) The National Transportation Act,1987,R.S.C. Chapter 34, 
(hereinafter referred to as the "NTA") 

The NTA deals with the continuing, but diminished economic 

regulation of air transport in Canada, as administered by the 

Nationa~ Transportation Agency. The subordinate legislation 

written under this Act is called The Air Transportation 
( 1 ) 

Regulations. 

The Aeronautics Act is divided into five (5) Parts: 

Part I- deals generally with the control of the operational 
aspects of aeronautics. 

Part II- deals with the economic regulation of commercial 
air services in Canada and works in conjunction 
with Part 2 of the National Transportation Act 

Part III- outlines certain administrative procedures 

Part IV -outlines the role and function of the Civil 
Aviation Tribunal- which was created in 
response to a specifie recommendation by the 
Dubin Commission of Inquiry on Aviation Safety. 

The subordinate regulatory legislation that emanates from the 

Aeronautics Act is found in two bodies of law: 
(2 ) 

(a) The Air Regulations 
(3) 

(b) The Air Navigation Orders 
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From a consti tutional law point of view, the Canadian 

Federal Government has exclusive jurisdiction over the control 
(4) 

and regulation of aeronautics in Canada. 

The focus of this thesis is on the enforcement of the 
(5) 

federal legislation which applies to aircrew members operating 

aircraft in commercial or non-commercial settings. Besides the 

above referenced legi slati on, the Transport Canada has 

published other material of an informative nature for pilots 

who may become subject to enforcement action. The "bible" in this 
(6 ) 

area is the Enforcement Manual published by the Enforcement Branch 

of the Aviation Regulation section of the Aviation Group in 

Transport Canada and available through the Queen's Printer outlets 

across Canada . 

Other informative publ ications in this area are: 
( 7) 

(1) The Aeronautics Act Amendments- an Overview 

(2) Administrative Enforcement Action: Rights and Remedies 
Before the Civil Aviation Tribunal (8) 

(3) Aeronautical Information Publication Transport Canada 

Current information or any up dated publications in the 

enforcement area can be obtained from: 

Director of Enforcement and Legislation 
Transport Canada 
Centennial Towers 
200 Kent Street 
Ottawa, Ontario 
(613)990-1225 

(9 ) 
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Enforcement of aeronautical standards in Canada is carried 

out by the Aviation Group of The Department of Transport, whose 

headquarters are located in Ottawa. The Aviation Group (hereafter 

referred to as "Transport Canada") has geographica lly di vided 

Canada into six (6) regions: 

REGION 

Pacifie 
Western 
Central 
Ontario 
Quebec 
Atlantic 

REGIONAL OFFICE 

Vancouver, B.C. 
Edmonton, Alberta 
Winni~eg, Manitoba 
Toronto, Ontario 
Montreal, Quebec 
Moncton, New Brunswick 

(See geographic map of Canada in Appendix B) 

The headquarters enforcement staff is located in the 

Enforcement and LegiSlation Division of the Aviation Regulation 

Directorate of the Aviation Group. The most senior en forcement 

official at headquarters is the Chief of Enforcement. He is 

assisted by four (4) Superintendents and related staff. One of 

Superint~ndents is legal!l trained and serves as a legal reGource 

person for officers in headquarters and in the field. In each Region 

there is a Regional Manager of Aviation Enforcement (hereinafter 

"RMAE"), and depending on the size of the region, a number of 

Enforcement Specialists. The national en forcement policy states 

that aIl Aviation Group employees are charged with the genera1 

responsibility of detecting and reporting violations of the 

aeronautical regulations however, it is the responsibility of 

the Regional Enfîrcement Specialist to take the initial violation 

reports and process them through to their ultirnate conclusion, 

including any routine appeals that may arise therefrom. 
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AMERICAN LEGISLATIVE AND ORGANIZATIONAL FRAMEWORK 

The Federal Aviation Administration (hereinafter referred 

to as the "FAA") is the largest of the seven administrations in 

the United States Department of Transportation. The FAA has 

geographically divided the Continental United States into eight 

(8) regions. Additional regional offices are located in Alaska, 

Hawaii, and Brussels, Belgium. The Administrator is the chief 

executive officer of the agency. He is assisted by the eleven 

Regional Directors, and the headquarters and regional administrative 

per..;onnel. There are 80 "district offices" located wi thin the various 

eight Regions. (Please refer to FAA Organizational Chart and Map 

in Appendix C) 

Over the past 30 years the FAA has experienced a number of 

organizational and administrative changes, however the legislative 
(10 ) 

mandate that it was given under the Federal Aviation Act of 1958 

by the Congress remains the same today. Under the 1958 legislation 

however, the FAA was given independent agency status and appropriately 

called the "Federal Aviation Agency". In 1966 legislators enacted 

the Department of Transportation Act which brought the FAA into 

the Depar tment of Transporta t ion a s a mod al commi t tee. The name was 

~onsequently changed to the Federal Aviation Administration. The 1966 

Act also created the National Transportation Safety Board (hereinafter 

rererred to as the "NTSB"). The NTSB assumed the role of aircraft 

accident investigator and appellate tribunal formerly carried out by 

the Civil Aeronautics Board (hereinafter referred to as the "CAB"). 
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The NTSB was originally placed under the urnbrella of the Departrnent 

of Transportation, however in 1974 is vas totally rernoved from 
(12 ) 

any any Departrnent by the Independent Safety Board Act. 

The economic regulatory functions of the CAB were subsequently 

done away with in the Aviation Deregulation Act of 1978. 

The main piece of subordinate legislation enacted under the 
(13 ) 

FA Act is the Federal Aviation Regulations. Part 13 of these 

regulations deals with the "Investigation and Enforcernent 

Procedures. Further valuable information on the enforcement 

process at the FAA is available in the Compliance and Enforcernent 
(14) 

prograrn Manual. 

Organizationally, the enforcement activities of the FAA 

are very decentralized, with the vast rnajority ~f the cases 

being disposed of at the Regional level. WhilE the FAA 

Chief Counsel, the Associate Adrninistrator fOl" Aviation Standards 

and the Associate Administrator for Airports norrnally set the 

over aIl enforcement policy, very few cases are completely 
(13 ) 

handled at the headquarters level. 

The Regional Administrators standardize the en forcement 

policies in the various district offices within their jurisdiction 

because most Inatters are investigated and initially dealt with 

on the district level. 
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FOOTNOTES 

The Air Transportation Regulations, C.R.C. Chapter 4 

The Air Regulations, C.R.C. Chapter 2 

The Air Navigation Orders, C.R.C. Chapter 2 

Johannesson v The Rural Municipality of West St. Paul 
[1952J S.C.R.292, was the key case in establishing 
the Federal Government's overriding jurisdiction in 
aeronautical matters in Canada. For further discussion 
of thi s ma t ter see "Lega 1 Aspects of Ai rport Opera t ions 
in Canada",1978 Master of Law thesis submitted by J.M. 
Corrigan to the Faculty of Graduate Studies at McGi11 
University, June, 1978. 

The terms "airman", "aircre"r" and "pilot" are not defined 
in the US or Canadian legislation. "Pilot-in-command" is 
defined in both countries as the pilot responsible for 
the operation and safety of an aircraft during flight time. 

6. The Enforcement Manual- Transport Canada Publication No. 
TP 3352E. 

7. The Aeronautics Act Amendments- An Overview, Transport 
Canada Publication No. TP 7748E 1986 

8. AdministratIve Enforcement Action: Rights and Remedies 
Before the Civil Aviation Tribunal- Transport Canada 
Information Circular No. TP 2300E August 28, 1988 

9. Aeronautical Information Publication-Transport Canada 
Publication No. TP 2300E 

10. Idem. Chapter 1 fn. 

Il. 49 U.S.C. §1651-1659 

12. 49 U.S.C. § 1901-1907 

13. 14 C.F.R. Part 1-399 

14. FAA Order 2150.3, Compliance and Enforcement program 
Manual Dated May 16, 1980 as amended incorporating 
Changes 1 to 8. 

15. Ibid. Chapter 10, § 1002(d) Page 127 
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CHAPTER III-THE INVESTIGATIVE PROCESS 

SOURCES OF ALLEGED VIOLATIONS 

Enforcement action against aircre,., members begins wi th 

the detection of an alleged violation. In the United States 

the three main sources for discovering violations of the FARs 
( 1 ) 

by airmen are the following: 

(1) Surveillance activities by the FAA inspectors 
in the normal course of their duties as air 
carrier inspectors, flight test examiners, 
small aircraft accident investigators, et cetera 
is the primary source. 

(2) Air Traffic Service (hereinafter "ATS") is the 
second largest source of a lleged violat ions. 
It should be noted that ATS's ability to 
document violations ,vi th aud io recordings of 
communications, and radar readouts of aircraft 
course directions and altitudes, results in 
high conviction rates in these cases. 

(3) Public complaints are the third greatest source 
of alleged violations. This includes fellow pilots 
,.,ho report violations of their peers. 

The Canadian experience parallels that of the US. With 

the same three sources of violation detection ranking in the 
( 2 ) 

same order. The Canadian Enforcement Manual addresses this 

point in the following short paragraph: 

3.3 DETECTION 

Detection, the discovery of possible violations 
may result from inspection, public or Aviation 
Group surveillance, ATS infraction reports, accident 
investigations, etc. 
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THE INVESTIGATORY STAGE 

In the FAA procedures this stage is di vided into the" informal" 

and the "formal" investigation. In Canada the process is called the 

"prel irninary" and the "cornprehensi ve" inves tiga ti ve stages. While the 

words rnay di ffer, the process has the same obj ect- to deterrni ne 

firstly, if a violation has taken place and secondly, to establish 

if the viola tion can be proven before an adrnini strati ve tribunal or 

a court of law. 

At this point there are sorne significant differences 

between the Canadian and American procedures. 

There are no FAA field inspectors who are specifically 

directed to be enforcement specialists. AlI inspectors are 

instructed in the detection and documenting of alleged violations 

by aircrew members. In fact the field inspector who detects the 

alleged violation handles the complete investigation and 

subsequent disposition of the case in conjunction with, and 

under the direction of an attorney from the Regional Legal 

Counsel's office. 

At this stage of the investigation the major 

difference between the two systems occurs. The FAA involves the 

legal departrnent at a very early stage of thE' proceedings, and the 

FAA Regional Counsel' s office effecti vely takes charge of the matter 

after t~e informaI investigation has been completed. It is the staff 
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attorney who makes an initial review of the "enforcement investigative 
( 3) 

report" (hereafter the "EIR "): 

Upon receipt of the EIR, the Regional Counsel will 
review the file for the sufficiency of evidence to 
support the type of action recornmended by the 
regional di vi sion. .. When Regional Counsel decides 
that sufficient evidence exists to support the 
recornrnended legal enforcement action, and a sanction 
has been determined, legal enforcement action will 
be ini ti a ted as provided in Chapter 12. (4) 

The staff attorney also presides over any informaI or formaI 

conferences or meetings bet.ween the FAA and the accused. The strength 

of the delegated authority given to the regional lawyers in 

hand l ing enf orcement ma tters i s ill u strated in the following quote: 

Once legal enforcement action has been initiated, 
Regional Counsel has the final authority to change 
the type of action or sanction, or enter into 
settlement agreement ... The legal enforcement fi le 
held by Regional Counse1 is the official FAA record 
copy. .. (5) 

In Canada the Regional Manager-Aviation Enforcement 

directs any further activities after the preliminary investigation 

has been completed. As a rule the Regional Manager ("RMAE") and staff 

are familiar with law enforcement procedures and techniques, however 

none are attorneys. The fact that the FAA involves the regional staff 

attorneys at such an early stage in enforcement proceedings, and gives 

them the leadership responsibility, indicates that there is a mu ch 

1 

more adversarial posture taken in the US than in Canada. As previously 1 

mentioned, Canada may adopt this attitude as deregulation evolves in 

that country. 
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CANADIAN ENFORCEMENT SPECIALISTS 

Another area where the Canadian and American systems differ 

is in the use of "enforcement speciali st". As previously mentioned 

aIl FAA field inspectors are expected to handle enforcement cases 

on a regular basis. In C~nada all field inspectors are expected 

to do surveillance work on the detection of violations during the 

normal course of their workday, however Transport Canada has 

enlisted a corps of inspectors who are specially trained in 

en forcement work. "Enforcement Specialists" are assigned to each 

region, and take over a case after a field officer has completed 

a preliminary investigation, or when public complaints are made. 

These specialists, who work directly under the Regional Manager-

Aviation Enforcement, usually combine a para legal background and 

operational flying experience, so they are knowledgeable in aIl 

aspects of enforcement ac~ion. One of the criticisms of the FAA 

approach is that they have operationally inexperienced attorneys 

leading the enforcement activities. This lack of aviation experience 

and judgement can alienate the industry that the FAA is attempting 

to regulate. Transport Canada is attempting to balance the legal 

and the aviation experience, so that good judgement and common sense 

will prevail through out the enforcement system. 

-
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THE LETTER OF INVESTIGATION 

Both countries inform airmen when their actions are being 

investigated for alleged regulatory violations. If the preliminary 

or informaI investigation indicates that there is not a very 

serious infraction involved, a verbal notification is often used. 

However, if the matter is serious enough to warrant a fine or 

suspension of a license, the airman is notified in writing by 

regiatered or certified mail. The "Letter of Investigation" 

used by Transport r.anada differs in a very material way from 

the one used by the FAA. The following excerpts illustrate 

this point: (See sample letters in Appendix F) 

This letter is to inform you that this matter is 
under investigation by the FAA. We would appreciate 
receiving any evidence or statements you might care 
to make regarding this matter within 10 days of 
receipt of this letter. Any discussion or writcen 
statements furnished by you will be given consideration 
in our investigation. 

The Transport Canada version: 

l am investigating a possible violation of Section XYZ 
of the Air Regulations ... 
You are invited, but not obliged ta respond with any 
statement or evidence you wish to submit. Any statement 
you have to make may be used as evidence in this case ... 

The FAA letter has come under great criticism from the 

industry for failing to properly warn individuals that their 
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statements may be used as evidence against them in subsequent 
(6) 

proceedings. The FAA's position is that no warning needs to 

be given since the proceedings are not crirninal in nature. The 

analogy often cited by the FAA is " why should a policeman 
(7 ) 

have to gi ve a rnotorist a "Mi randa" type warning when enforcing 

a speeding section of the highway code". This point of view has 
(8 ) 

been upheld on appeal. 

The irony of the situation is that in Canada evidence gathered 

without a "Miranda" type warning can be used in administrative or 

crirninal matters. Yet it is Transport Canada, and not the FAA that 

is clearly warning the airmen against self incrimination in these 

situations • 

In summary of thlS section it should be pointed 

out that there are many more similarities than differences 

between the two systems at the investigative stage. However, 

noticeable differences exist in the use of attorneys and 

enforcement specialiste The FAA's lack of full di~closure in 

the "letter of investigation" could and should be corrected 

to reflect a more candid approach in dealing with airmen. 
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FOOTNOTES 

1. Pangia,M.J., Il Handling FM Enforcement Proceedings: 
A View From The Inside" 46 Journal of Air Law and 
Commerce 573 (1981) 

2. Enforcernent Manua l, Transport Canada Enforcement and 
Legislation Branch, 3rd. Edition, January 1, 1988 

3. See generally-Chapter 9 IIpreparation of Enforcement 
Investiga ti ve Reports" FAA Order 2150.3 CornQliance 
and Enforcement Program Manual 

4. Ibid. Page 127 Paragraph 1002(c)(1) 

5. Ibid. Page 127 Paragraph 1002(c)(3) 

6. Hamilton, Scott J."Administrative Practice Before 
The FM and NTSB: Problems, Trends and Developments ll 

46 Journal of Air Law and Commerce 615 (1981) 

Jodice, John, Avi ation Lawyer 1 s Manual-Representing 
the Pilot in FAA Enforcernent Actions, Maryland 
Historical Press, Lanharn, MD. 1986 Chapter IV. 

7. See:Miranda v Arizona 384 U.S. 436 (1966) for 
a di scussion on the need for a warning in a 
criminal investigation. 

8. Administrato v Salkind 1 N.T.S.B. 714 (1970) 
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CHAPTER IV - ENFORCEMENT REMEDIES 

The remedies open to the regulatory authorities on both 

sides of the border may vary in nomenclature, but vary little 

in substance. The remedies can best be generally compared by 

the use of the following table: 

FAA ENFORCEMENT CANADIAN ENFORCEMENT 

ADMINISTRATIVE ACTION 

Warning Notice Letter of Compliance 

Letter of Correction Let ter of Counsel 

Aviation Document Action 
(Suspend or revoke pilot license) 

Civil Penalty 
(Impose a fine) 

LEGAL ACTION 

pilot Certificate Action 
(Suspend or Revoke pilot License) 
(Re-examination of Airman) 

Monetary Penalty 
(Impose a fine) 

JUDICIAL ACTION 

Prosecut i on of Indi vi dual 
in Law Courts before a Judge 
and/or Jury for criminal acti vi ty 

Prosecution of Individual 
in Law Courts before a Judge 

and/or Jury. 

EMERGENCY SUSPENSiON OR REVOCATION OF CERTIFICATES OR DOCUMENTS 

pi lot Certificates pilot Documents 
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ADMINISTRATIVE ACTION 

American Administrative Action 

In the USA, the term "administrative action" refers to the 

first and least aggressive remedy in the cornpliance and enforcement 

program of the FAA. The purpose of this remedy is to afford the 

field officers lia rneans for disposing of minor types of violations 
(1) 

which do not require the use of legal enforcement sanctions." 

This type of enforcement action is normally taken only in cases 

where there is conclusive evidence of a violation. Furthermore this 

action does not charge the pilot involved with a violation. It Ls 

intended to bring the incident to the attention of the pers on involved, 

document the corrective action and encourage future compliance 
( 2 ) 

with the regulations. 

FAA directives in this area of enforcement further 

state that administrative enforcement action may be taken 

in lieu of legal en forcement action only when aIl of the following 
( 3 ) 

elements are present: 

a. No significant unsafe condition existed~ 

b. Lack of cornpetency or qualification was not involved; 

c. The violation was not deliberate~ and 

d. The alleged violator has a constru~tive attitude toward 
complying with the regulations, and has not been involved 
in previous similar violations." 

rhotocopies of sorne sample Warning Notices 

Correction are appended hereto in Appendix G. 

and Letters of 
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CANADIAN ADMINISTRATIVE ACTION 

As illustrated in the above referenced table, Transport Canada 

classifies enforcement remedies into only two distinct categories: 
(4) 

Administrative or Judicial. The four administrative remedies will 

be discussed firstly. 

The administrative "Letter of Counsel" is the least aggressive 
( 5 ) 

remedy and used in response to a minor one-time contravention. 

ïhis is not considered by Transport Canada to be a sanction and 
(6) 

should not be considered during sanctions for subsequent offenses. 

The administrative "Letter of Compliance" is stronger than 

the "Letter of Counsel" and is used to correct a minor, continuing 

violation "where an agreement has been reached with the offender 
(7 ) 

regarding future compl iance." No mention is made of whether this 

remedy should be considered during sanctions for subsequent offenses, 

however, the general policy has been to treat it the same as a 

"Let ter of Counsel" type of violation. 

The Canadian system, like the US system, does not consider the 

first two administrative remedies-the letters- to be overly serious 

in nature. The FAA does not report a violation on a pilot' s file 
( 8 ) 

if a let ter was the outcome of an alleged enforcement action. 

Transport Canada is of the same lenient point of view and does 

not cor.s i der ei ther of the "letters" to be a "sancti on" in any 

future enforcement matters involving a pilot. In Canada, sanctions 

are on1y incurred when an en forcement action results in a monetary 

penalty, pilot document suspension, or revocation, or a court 
(9 ) 

conviction. 

• 
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The FM situation is very sirnilar in that a "violation" 

is recorded if the pilot receives a "civil penalty"(monetary fine), 

a "C'ertificate suspension" (pilot license suspension) or a court 

conviction. Semantically the two national systems are different, 

substantively they are very similar. However, the Canadian system 

is uniquely complex in its classification and designation of various 
(10 ) 

offenses set out in the legislation. 

DESIGNATED PROVISION OFFENSES, SUMMARY 

CONVICTION OFFENSES, AND HYBRID OFFENSES 

In order to understand this complex classification sorne basic 

Canadian legal terms need to be defined. 

In Canadian crirninal law there are basically two types of 
( 11 ) 

offenses: those punishable by way of summary conviction and those 

punishable by way of indictment. The US analogue would be the 

designation of offenses into misdemeanors and felonies. A "hybrid" 

offense is one which can be prosecuted by either summary conviction 

or indict..ment. 

Transport Canada decided to arrange a hierarchy of offenses 

so that the public and the courts could determine the seriousness 

of an offense by its area of classification. Certain sections in 

the legislation were classified as "designated provisions". These 

sections were deemed to be potentially the least serious of aIl 

the possible offenses and therefore were to be exclusively handled 

through "administrative action"; which in Canada includes the 

letters of counsel, and compliance, monetary fine, and pilot license 
( 12) 

suspension or revocation. 
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No court prosecution or court appeal is allowed from an 

administrative action involving a designated provision, however, 

the accused may appeal the case to the Civil Aviation Tribunal 

(hereinafter referred to as the "CAT"). A definitive list of all 

the "designated provisions" in the Canadian aviation legislation 

can be found in Air Regulation Series 1, No. 3.(A photocopy of this 

is found in Appendix F) 

All other avi a tion offenses in Canada are di vided into e i ther 

"summary convicti on" or "hybr id" offenses. There are only 

seven "hybrid" offenses and they are outlined in Section 6.3 (1) of 
( 13 ) 

the Aeronautics Act which is referenced here below: 

No person shall 

(a) Knowingly make any false representations for the pur pose 
of obtaining a Canadian aviation document or any 
privilege accorded therebYi 

(b) wilfully destroy any document required under this Part 
to be kept; 

(c) make or cause to be made any false entry in a record 
required under this Part to be kept ,vi th the intent to 
mislead or wilfully omit to make any entry in any such 
record; 

(d) wilfully obstruct any person who is performing duties 
un der this Part; 

(e) except as authorized under this Part, wilfully operate 
or otherwise deal with an aircraft that has been detained 
under thi sPart; 

(f) wiIfuIIy do any act or thing in respect of which a 
Canadian aviation document is required except under and 
in accordance with the required document; or 

(ç,) wiIfuIIy do any act or thing in respect of which a 
Canadian aviation document is required where 

(i) the document that has been issued in respect 
of that Act or thing is suspended, or 

(ii)an order referred to in subsection 6.5(1) 
prohibits the person from doing that act or thing. 
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In order to more clearly loutline the three types of offenses 

under the Canadian legislation, a comparative table is fonnulated belO\v: 

TABLE OF CANADIAN OFFENSES 

DESIGNATED SUMMARY CONVICTION HYBRID 
PROVISION OFFENSE OFFENSE 

NtlTi:er of 
OffEn93S 94 146 7 

I.Eg3l Air Regulations Aeronautics Act § 6.3(3 Aeronautics Act 
Referaœ 

Series 1 No. 3 Ail offB'B2S rot d::sigrEteJ § 6.3(1)(2) 
or 'lJ1ybrid" 

~stratiV2 Ail rrust te tœat2d t-13.y lE tr'e3.tGd ~ tE t.reatErl 
Treat1re1t adrrinistratively adninistrati vel y RIT adninistrath~ly RIT m 

rD fi.Œs- just SUS[:B1Sirn fin:s- just SllSB1Sims 
lerm:lutics kt:§5.9 S:Iœ as Snrrary O:.nvictia 

§6.6(1 ) 

O::urt l\ct.icn l'bt Alla..tCl YES, bf \'laY of 9Jmary Yes, bf Hay of &mrary 

O::nvictlm ml y O::nvictiŒl or ln:1ic\:rTB1t 

~Bx:i.Jrun Inp:CS3:1 1:Jf Tbl'lSpJrt I.rrp::l32d bf Cblrts ~ bfG::urts 
Feralty Gm:da $1 , OCO œr offErl.':e $5,CXD firE rer offEnSe 

thlimi te::l susp::n'3irn of NJ :iJ'rrlri9:lm:nt § 6.3(7) 
If 8..mm.ry Ctnvictirn 
$5,CXX) fine lE' offs1.92 

pilot liŒn'32 M3xim..m 1 }œr in Jail 
Re\a:Etirn of liœ-œ 

If bf InJictJrmt 
l.hlimited Fiœs 

M3xim..m 5 ys:u:s in Jail 
ForfBi b JrPo.[ Ai rrrafJ-. Ôf),l 

P.rd1ibi tim- susp.:nsim Prdlibi tim- su.sp:nsirn 
Special for unlimi ted duratim for unlimi t:B:l duratirn 

Penalties fIerrn:lutics .net § 6.5(1) AeraButic::s JIct §6.5(1) 
Fbrfe~ture of Aircr'aft 

Standard of B:ù.an::E of Prù:abili tiES B2ycn:1 a R:E.s:::n::tble Ib.lbt ~a~eDJJbt 

Proof or 
Preponderance of Evid. 
MOT v Selbstaedt 1988 

Limitation 12 months from date of 12 months from date of Summary Convicition 
of Action offense offense 12 months 

Aeronautics Act §22 Aeronautics Act § 22 Indictment:no limit 
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There are a total of two hundred and fort y seven (247) different 

offenses outlined in the current Canadian aviation operational 

regulatory law. Designated provisions account for ninety four(94). 

There are seven (7) hybrid offenses. The other one hundred and fort y 

six (146) are surnmary conviction offenses. 

It is important ta understand that Transport Canada has the 

prerogative or discretion to deal with any of the two hundred and 

fort y seven offenses in an "administrative" manner if the offense 

is detected and handled exclusively by Transport Canada officiaIs. 
( 14) 

The Royal Canadian Mounted Police (hereinafter the "RCMpll) is the 

federal police force and it can, on its own information, prosecute 

in court anyone for a breach of any Federal laws-such as the 

Aeronautics Act. The RCMP can only take summary conviction and 

hybrid offenses before the courts. Any violation of a "designated 

provi sion Il must be referred to Transport Canada for "admi nistra ti ve" 

enforcement action. 

It should also be pointed out that if Transport Canada chooses 

to deal administratively with a summary conviction or hybrid offense 

rather than refer the matter to the courts, Transport Canada loses 

its power to impose a monetary penalty or fine- ev en though the 

courts could impose a fine for the same offense. Transport Canada 

can normally impose a monetary penalty in dealing with the designated 
( 15 ) 

provisions, however under the provisions of the Aeronautics Act it 

loses this power when dealing with non-designated offences in an 

"administrative manner. 
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This enigma has its roots in the eonstitutional law of 
(16 ) 

Canada. Under The Canada Aet,1982 there is a delineation of powers 

between the Judicial and the Executive Branches of the Federal 

Government of Canada. The 1985 amendment to the Aeronautics Act 

granted Transport Canada the power to, de facto, determine guilt 

or innocence of airmen concerning alleged violations of 

federa 1 laws, and to hand down penal t i es in the form of fines 

and/or license suspensions. By giving Transport Canada an 

adjudicative prerogative in dealing with offenses under the 

aviation regulatory legislation, it was feared that this may 

have created a court of parallel jurisdiction. To avoid this 

appearance, Transport Canada was only allowed to impose monetary 

fines in dealing with matters that were "designated" as 

administrative provisions or offenses. 

Conversely, on the j ud icia l side of the issue, the courts 

were teehnically prohibited form dealing ~ith any of the 
(17) 

"designated" administrative offenses, and when dealing with 

the summary conviction and hybrid offenses the courts could not 

apply any "administrative" remedies sueh as the suspension or 

revocation of "aviation documents" like pilots lieenses or 

air carrier operating certificates. 
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CANADIAN COURTS MAY USE PROHIBITION 

As with most general principles, there are often exceptions 

to the rule. Although the courts were denied the ~uthority to 

amend, suspend, or revoke pilot licenses, they were given a very 

similar power to issue orders prohibiting a pilot from operating an 

aircraft: 

(l)Where a person is convicted of an offence under this Part, 
the Court may, in addition to any other punishment it may 
impose, make and order 

(a) Where the person i8 the holder of a Canadian aviation 
document or i8 the owner or operator of any aircraft. 

(b)prohibiting the person from operating an aircraft ... 

( 18) 

It i8 interesting to note that there is no limit o~ the length 

of the crder of prohibition, therefore the courts appear to have 

been given, under a different na me , the same powers to deal 

"administra ti vely" wi th an offense as Transport Canada. 

CANADIAN COURTS MAY aRDER FORFEITURE OF AIRCRAFT 

Another interesting prerogative given to the court in Canada 

is the pO\ver to order an a ircr aft forfei ted to the sta te if i t 

is used by an airman in a commercial air service while he is 

under a court or der of prohibition, or under administrative 

suspension by Transport Canada. The legislation states: 
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Where a persan is convicted on indictment of an offence 
referred to in paragraph 6.3(1)(f) or (g) in relation 
to the operation of a commercial air service, the court 
may, in addition ta any other punishment it may impose, 
order that any aircraft used in the commercial service 
be forfeited and, on the making of such an order, the 
aircraft is forfeited to Her Majesty in right of Canada. 

(18 ) 

This punishment is to be utilized only under the most 

extreme cases where the accused has been prosecuted and 

convicted by way of indictment. The accused must also be 

in flagrant disregard of previous enforcement sanction~ 

imposed upon him, by way of suspension, or prohibition. 

With the widespread us of leases ann rpr.~al arrangements 

innocent third parties could be harm2d by an aircraft 

forfeiture. The legislation recognlzes this potential problem 

and makes accommodation for it. Felief from forfeiture may 

be granted if the court is satistied that there was no 

"complicity or collusion in the offence, and that the applicant 

exercised reasonable care to satisfy himself/herself that 

the aircraft was not likely to be used in contravention of 
(19 ) 

the provisions of Part l or the regulation and orders." 

CANADIAN TABLE OF SANCTIONS 

In an effort to st&ndardize the administration of sanctions 

for aviation offenses, Transport Canada has set up a unique 
(20) 

section in the Enforcement Manual called The Table of Sanctions 

This chapter discusses the various ramifications in the sentencing 

process, and th en sets up a very expl ici t 1 ist of "recommended 

sanctions" for a violation of any of the ninety four "designated" 

provisions, or the one hundred and fort y six summary conviction 
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offenses. There are no recornrnendations for dealing with the seven 

"hybrid" offenses. 

There appears to be no similar source of reference from 

the FAA on the uniform administration of sanctions for violations 
(21 ) 

of the FARs in the us. 

THE SANCTION OF IMPRISONMENT 

In Canada only the seven "hybrid" offenses carry 

the threat of imprisonment. If any of these offenses are prosecuted 

by way of 8urnmary conviction, the court can impose a maximum fine 

of five thousand dollars ($5,000) or imprisonment of up to one year. 

If prosecuted by indictment, the court can impose up to a five 

year term of Incarceration and an unlimited fine. Prohibition, as 

previously mentioned is also available to the court under these 

circumstances. 

US CRIMINAL PROCEEDINGS AND IMPRISONMENT 

The sanction of imprisonment i8 not generally used in FAA 

enforcement proceedings, however criminal proceedings can arise 

from an investigation which could result in imprisonment to an 
(22) 

airman. These offenses are normally considered to be in the area of 

criminal Iaw, and Iike the seven "hybrid Il offenses in Canada, 

normally involve a wilIful disregard of serious safety ruIes, or 
(23) 

fraud involving records or certificates. A succinct summary of 

the criminal investigative procedure is outlined in the following: 
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When a field office becomes aware of violations other than 
those which the FAA is charged with investigating or when 
it appears that a criminal violation has occurred, the subject 
FAA regional counsel notifies the Federal Bureau of Investigation 
which takes over the investigation. If sufficient facts are 
disclosed during the FBI's investigation, the case is referred 
to the US attorney in the jurisdiction where the crime was 
allegedly coromitted. If there is enough evidence the office 
of the Chief Counsel or regional counsel may refer the matter 
to the United States Attorney without having an FBI investigation 
conducted. Of course, the due process requirements provided by the 
criminal law system apply to any criminal investigation or action 
that may follow. 

(24 ) 

STANDARD OF PROOF IN PROCEEDINGS 

In Canadian proceedings the standard of proof is a very important 

element of the investigation. If Transport is handling an offense 

in an "admini stra ti ve" fa shion, the offense must be proven only on a 
(25) 

balance of probabilities. However, if a summary conviction or hybrid 

offence is taken before the ~ourts, Transport's case must be proven 

"beyond a reasonable doubt". Normally Transport Canada picks the 

manner of handling the alleged violation and the accused cannot 

change the procedure. If Transport wallts to handle a surnrnary convictio 

offense in an "administrative" manner, with the lower standard of 

proof, the accused cannot opt to have the case heard before the courts 

where the case would have to be proven beyond the reasonable 

doubt. In this regard Transport Canada holds a distinct advantage. 

The FAA procedures employ the preponderance of evidence in aIl 

its en forcement proceedings, except those of a criminal nature as 

discussed above. Even the proceedings before the Federal District 

Courts are conducted on the basis that the FAA must only prove its 

case on a preponderance of evidence. 
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SPECIAL CANADIAN ENFORCEMENT LEGISLATION 

A very crucial elernent in rnost enforcernent action is the 

identification of the pilot-in-cornmand of the aircraft involved 

in the alleged violation. The itinerant nature of aircraft operations 

rnakes this element very difficult to prove in many eircurnstances. 

The US literature is highly critical of the FAA's attitude regarding 
(26) 

airrnen's self incrirninating statements, since many pilots-in-command 

openly identify thernselves while responding to the FAA's "Letter of 

Investigation". The FAA is still required to prove proper identity 

of any airrnen involved in enforcement proceedings. 

By a elever arnendrnent to the Aeronauties Act, Transport 

Canada was, in large rneasure, able to avoid this difficult prablem. 

The amended legislation made the registered owner responsible for 

any alleged violations involving his aireraft, unless the owner 

could prove that at the time of the offence, "the aircraft was 

in the possession of a person other than the owner without the 

owner1s consent." 
(27) (28) 

In subsequent sect ions the "opera tor of an a ire raft" and the 
(29) 

"pilot-in-command of an aireraft" were also made liable for any 

alleged violations, unless they eould praye that the offenees were 

committed without their consent. Perhaps this is why Transport 

Canada appears to so understanding about warning pilots 

about self incrirninating staternents in their replies to the "Letter 
(30 ) 

of Investigation", since aireraft identification is the key element 

to prove in most Canadian investigations- not pilot identification. 

1 
, 
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FOOTNOTES 

1. FAA Order No. 2150.3 Compliance ~nd Enforcement Program 
Manual, Dated May 16, 1980, as arnended. Referred to as 
"The FAA Enforcement Manual" Paragraph 1100 Page 141 

2. Ibid. Paragraph 1101 

3. Ibid. Paragraph 1102 

4. Enforcernent Manual, Transport Canada Enforcernent and 
Legislation Branch, 3rd. Edition, January 1, 1988, 
hereafter referred to as the "TC Enforcement Manual". 
Chapter 7 Section 7.1 

5. Ibid. Section 7.5.3 

6. Ibid. Section 7.5.3 

7. Ibid. Section 7.5.1(2) 

8. Supra. Footnote No. 1 Section 1101 

9. Supra. Fn. 4 Section 7.5.3 

1D.Ibid. Section 7.1.1 Quote: "It is crucial to deterrnine 
whether a particular offence is a hybrid offence, a 
surnmary conviction offence, or a designated provision." 

Il.Sulhany, Roger E.,Canadian Criminal procedure,Canada Law 
Books Limited, Agincourt, Ontario, Canada, 1972, Page 1 

12.Supra. Fn. 4, Section 7.5.1(1)-(4) Transport Canada's 
authority to suspend or revoke an "aviation document" 
(such as a pilot license)because of a violation of a 
designated offense is currently in doubt, since the 
Civil Aviation Tribunal recently ruled in the case 
of LaRonge Aviation Services Ltd. v The Attorney 
General of Canada C-0029-10 Dated OctoberlQS7, that 
under the current provisions of the legl~~dtion, 
Transport Canada did not have this power delegated 
to it. Transport Canada could impose fines, but not 
suspensions or revocations. Transport Canada, under 
the review provisions of Section 28 of the Federal 
Court Act R.S.C. 1985 Ch.10. has taken the matter 
to the Federal Court. The case will be heard in 
October, 1988. Unofficial sources within Transport 
Canada confirrn that the legislation will be amended 
if Transport loses the case. 
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13.The Aeronautics Act, R.S.C.1985, Ch.2 § 6.3 

14.The Aeronautics Act Amendments:an Ove~view, Transport 
Canada Document No. TP 7748E 1986 Section 9,Paragraph c. 

15. Supra. Fn. 13, Section 5.9 

16.The Canada Act, R.S.C. 1985, Chapter 44, section 96 
of the British North America Act, as incorporated. 

17.Supra. Fn. 13 at Section 6.5 

18.Ibid. Section 6.4 

19.Ibid. Section 6.4(5) 

20.Supra Fn. 10, Chapter 10 

21.Yodice, John, Aviation Lawyer's Manual-Representing 
the Pilot in FA~ Enforcement Actions, Maryland 
Historical Press, Lanaham, MD. 1986 Page30-31 

FAA Enforcement Manual, Page 17 Section 206 

The FAA recommends that ten factors be used in determining 
the appropriate sanction for a given offense: 

(l)The degree of hazard to others during the offence 

(2)Inadvertence vs. deliberate, or premeditation 

(3)Past violation history (4) Accused's aviation experience 

(5)Accused's attitude (6) Type of operation-private/commerci 

(7)Ability of violator to absorb the sanction. 

(8) Indirect impact on other segments of the industry. 

(9) Need for a special deterrent in a specifie area. 

(10)Punitiv~ 3ction taken by employer etc. 

While the N.T.S.B. has never given a great deal of 
guidance to the FAA in this regard, it basically 
endorsed the above set of guidelines in the case 
of Administrator v. Whitaker 1 N.T.S.B. 1982(1972) 
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Commerce 11(1976); Yodice, John. Airmen Certification 
and Enforcement Procedures, 37 Journal of Air Law and 
Commerce 281 (1971); Martin, G.D. "Enforcement of 
Federal Aviation Regulations by the FAA" 53 Journal 
of Air Law and Commerce,543 (1987) 

27. Aeronautics Act, R.S.C.1985 Ch. 2, as amended, § 7.3(1) 

28. Ibid. §7.3(2) 

29. Ibid. §7.3(3) 
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CHAPTER V REMEDIES - FAA LEGAL PROCEEDINGS 

As outlined above in the first Table, the FAA considers legal 

action3 in enforcernent proceedings to involve two sanctions: 
(1) 

Civil Penalties, which are basically monetary fines, and, 
( 2 ) 

Certificate Actions, which result in pilot license suspensions 
or revocations. 

Sorne perspective on how these sanctions are invoked is given in 

the following excerpt: 

Which action lS selected is largely a matter of judgernent 
on the part of the FAA people involved. The Administrative 
action is used in relatively minor violations ... If the case 
is more serious, the FAA will choose between a certificate 
action and a civil penalty. Again the matter is a matter of 
jUdgement. Generally the certificate action is used in 
violations of an operational nature(buzzing, busting 
minimums, etc.) and the civil penalty is used in non 
operational violations(aircraft out of license, expired 
medical certificate, etc.) The civil penalty rnay also be 
used where a suspension would be a rnanifestly unfair or 
unjust by reason of the impact on the certificate hOlder 
as, for example, when the pilot uses his certificate 
to earn his livelihood. 

(3 ) 

THE CIVIL PENAL"Y 

This sa&ction is not like your everyday traffic ticket in that 

it has sorne very subtle, but complex aspects to it. The first 

complexity concerns the FAA's legislative authority to levy monetary 
(4 ) 

penalties and enforce thern. Section 901 of the FA Act empowers the 

FAA ta compromise civil penalties, but then fails to give it the 

authori ty to enforce them. This arrangement creates aIl sorts of 

problems. 
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This problem is best illustrated in a directive contained in 

the FAA Enforcement Manual: 

Because the Administrator has no authority to impose 
a civil penalty, but only to either accept settlement 
or refer the matter to a U.S. Attorney, aIl civil 
penalty letters and other correspondence or documents 
referring to the FAA's action in civil penalty matters 
must be phrased to indicate that we "would accept ( a 
specified amount) in settlement" rather than "impose" 
or "assess" a civil penalty. 

(4) 

The maximum penalty per violation is one thousand dollars ($1,000 

and it is, de facto, the FAA, through its officiaIs who determine the 

quantum to be assessed under each set of circumstances. 

The civil penalty procedure follows this line of events. 

While the alleged violation is being informally investigated, a 

letter of investigation (see Appendix F) is sent to the accused 

informing him of the investigation and inviting an explanation 

of the situation. After the informal investigation, and possibly 

a formaI investigation have been completed, the regional FAA 

field officers and an assigned attorney from the Regional Counsel's 

office determine whether a civil penalty is appropriate for the 

violation. The quantum is fixed and a "civil penalty" letter is 

sent to the accused (see Appendix I). The letter lays out the 

facts surrounding the alleged violation, the FAR's contravened, 

and stipulates the amount of penalty, and invites the accused to 

either submit more information about the alleged violation or 

offer a monetary settlement to close the matter. Included in 
( 5 ) 

each letter is an enclosure, which outlines the salient portions 
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of Section 901 of the FA Act and details the various options 

open to the accused, which are: 

(1) Pay the fine. 

(2) Submit additional information in the matter. 

(3) Have the merits of the case tried before the V.S. 
District Court. 

(4) If the accused filed an Aviation Safety Report 
with NASA, under certain circumstances this may 
constitute a valid defense, and the penalty would 
be wai ved. 

If the accused agrees to pay the penalty, it is very 

important that the letter tendering the payment be wordeù 

very explicitly in arder ta avoid certain repercussions in 

the future. It appears to be a question of form rather than 

substance. The following quote illustrates this technicality: 

Furthermore, a civil penalty compromise in the FAA 
pilot file will be considered in any future en force­
ment actions against the pilot. If the compromise does 
not contain the pilotIs disclaimer of guilt or an 
explanation of the circumstances, the FAA may weIl 
consider it to be an admission of guilt. 

( 6 ) 

ENFORCEMENT OF CIVIL PENALTIES BY FEDERAL COURT ACTION 

If the accused airman does not respond ta the let ter of 
(7 ) 

civil penalty within the required fourteen days, the matter is 

handed over to the V.S. Attorney's office for prosecution before 
(8 ) 

the Federal District Court. At this point the FAA loses sorne control 

over the matter, even though its officiaIs work closely with 
(9) 

the Dé0artment of Justice in presenting the case to the court. 
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It should be pointed out that this transfer can cause sorne serious 
(10) 

complications. As outlined in the FAA Enforcement Manual, there 

may be a lot of other matters at the U.S. Attorney's office that 

take priority over the collection of a fine from a pilot, and 

there may be an unwillingness to proceed with the matter on a 

timely basis. On the other hand the U.S. Attorney may not feel 

that the case may be successful at trial for any number of reasons 

and refuse to take the matter further. If the U.S. Attorney does not 

wish to pur sue the matter before the courts, the FAA may take the 

matter before the courts itself, after securing the acquiescence 
( 11 ) 

of the Department of Justice. 

At trial the onus for proving the matters in dispute is on 

the FAA, and the standard of proof is on a preponderance of evidence 

or balance of probabilities. An appeal of the outcome of the trial 

may be taken by either party in the normal manner to the Federal 
(12 ) 

Court of Appeal. 

The limitation of action period for taking a matter before the 
(13 ) 

Federal District Courts is five years. Because of the N.T.S.B. 

"stale complaint" rule in certificate actions, which generally 

requires the FAA to take any en forcement action within six months 

of the alleged violation, the FAA will often resort to the 

civil penalty remedy, if a violation has gone undetected for more 

than six months. 
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FAA SEIZURE OF AIRCRAFT FOR NON PAYMENT OF CIVIL PENALTY 

A small point, but of unique significance to the civil penalty 

remedy, is that under Sections 901(b) and 903(b)(1), the FAA can 

enforce a civil penalty by seizing an aircraft for payment, if the 

aircraft was involved in the violation. The legislation, on face 

value accords the FAA sorne very strong, ex parte, powers to seize 
(14 ) 

aircraft under certain circumstances. Fortunately, the aircraft 

owner can avoid this problem by sirnply posting a bond. 

CIVIL PENALTY ASSESSMENT DEMONSTRATION PROGRAM 

In an effort to rnake the assessment and enforcement of civil 

penalties a more straight forward administrative procedure, the 
a 

.,,, U.S. Congress passed a recent amendment to the FA Act (Public Law 

# 100-223 Dated December 30, 1987) which enabled the FAA, among other 

things, to assess and en force civil penalties of up to fifty thousand 

dollars ($50,000). Under the two year dernonstration project, the 

FAA will be able to en force civil penalties by having the rnerits 

tried before an administrative law judge, instead of having to take 

the matter to the U.S. District Courts using Department of Justice 

lawyers. In ether words, the FAA will handle its own cases in the 

adjudicative process, and the proceedings will be placed before an 

administrative law judge, who will have sorne experience in handling 

these matters. As of September 1988, the process is just being 

irnpleme~ted. The U.S. Department of Transportation administrative law 

judges will be hearing the cases. The project will run until Decernber 

1990, at \vilich time a formaI report will be cornpleted and submitted 

te Congress. 
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FAA CERTIFICATE ACTIONS 

The most commonly used rernedy by the FAA is the pilot 

certificate action. For clarity, this remedy is divided into 

two areas: 

(1) Reexamination of airmen (2) Amendment, modification, 
suspension, or revocation 
of an airman's certificate. 

REEXAMINATION OF AIRMEN 

Section 609 of the FA Act gives the FAA the following power to 
(15 ) 

reexamine an airman: 

(a) The Administrator may, from time to time, reinspect 
any civil aircraft, aircraft engine, propeller, 
appliance, air navigation facility, or air agency, 
or may reexamine any civil airman. 

This wide power to reexamine airmen has been modified by the 
(16 ) 

case law in the area, which stipulates that the FAA must have 

"reasona ble grounds" upon which to question an a irrnan' s competence 

or qualifications. The obvious occasions when an airman may be 

legitirnately asked to subrnit to a reexarnination are after an 

accident/incident or after a violation of the FARs. 

The request for a reexamination is sent to the airman via 

certified mail outlining the grounds upon which a reexamination 

is being requested. The airman is invited to call the field officer 

issuing the letter to discuss the details of the Gxam, and to set 

a time and locatjon. (See Appendix J for sample letter) 
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Failure on the part of the airman ta submit himself for 

reexamination results in the FAA field office issuing an 

emergency order of suspension and filing an airman's certificate 
(17) 

stop arder with the central records division in Oklahoma City. 

The airman will be given a number of opportunities to pass 

the reexamination. If unsuccessful, in due course the airman's 

certificate will be suspended or revoked. Of course this is not an 

indefinite bar to the airman, who may apply at any time in the 

future-unless he is forbidden by certificate action, to have a 

flight test for reinstatement of the certifica~e. 

Another interesting point of the reexamination process is 

that the FAA May choose to only question an airman's competency 

in one area and allow the airman to exercise flight privileges 

in another area, ev en though the airman may have failed or 
(18) 

refused the reexamination. For example, a commercial pilot, 

having an instrument rating and a fixed and rotary wing 

endorsement, could have been involved in a VFR helicopter 

accident. The FAA would probably only request a reexamination 

on the helicopter competency, thus allowing the pilot to exercise 

any fixed wing privileges- ev en if the airman refused to submit 

to a reexamination. 

The N.T.S.B. is the appeal tribunal for any suspensions or 

revocations that the pilot May receive from this request. 

It should be pointed out that an airman could be faced with a 

reexamination and certificate action evolving out of something like 

• 
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an accident situation. It is therefore important to realize that 

these two divisions of the certificate action are not mutually 

exclusive, and can opera te independently, or concurrently. 

The Enforcement Branch in Transport Canada does not use 

reexamination as an enforcernent rernedy in any of its activities 

invol ving pi lots. 

AMENDMENT, MODIFICATION,SUSPENSION AND REVOCATION 
OF AN AIRMAN'S CERTIFICATE 

After the complet ion of the investigative stage of the alleged 

violation, and a decision has been made to impose a certificate 

sanction, the accused is sent a letter enti tled "Notice of 

Proposed Certif i ca te Acti on" . (See Appendix K) Thi s is simply a 

notice which outlines the salient facts in the case, as determined 

by the FAA investigation, and lists the FARs that were contravened 

under the circumstances. The final paragraph gives a notice of 

the proposed certificate sanction, and gives the accused fifteen 

days to respond before a Final Order is issued. 

It is important to note that the airman can exercise 

aIl his privileges until the Order is issued. Unless the sanction 

was issued on an emergency basis (emergency revocation and 

suspensions are discussed in more detail in Chapter VI) 

the airman may continue to exercise the privileges of 

his certificate pa st the date of the Order, if an appeal 

is filed with the N.T.S.B .. The filing of the appeal automaticly 

stays the suspension or revocation until aIl of the Board's 
(19 ) 

appeal procedures have been exhausted. 
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An addendum to the "Notice of Proposed Certificate Action" is 
(20 ) 

an information sheet and pilot reply form. The latter two forms 

outline five various procedures for responding to the Notice. 

The five options are: 

(1) Accept the suspension or revocation. 

(2) Have the Order issued so that an appeal 
to the N.T.S.B. may be launcheà forthwith. 

(3) Answer the charges in the notice and hope that 
the new facts will change the FAA's position. 

(4) Request an informaI meeting with the FAA. 

(5) Request a waiver of penalty under the terms 
of the Aviation Safety Reporting Program. 

It is important to note that only the airman's certificate 

action can be appealed to the N.T.S.B .. The civil penalty is tried 
( 21 ) 

at the US District Court level and appealed within that system. 

THE AVIATION SAFETY REPORTING PROGRAM (ASRP) 

As mentioned above, an accused airman can shield himself 

from any FAA enforcernent sanction if he voluntarily participates 

in the Aviation Safety Reporting ?rogram within ten days after 
(22) 

the violation occurred .. (See Information Circular in Appendix L) 

This program, vas set up in 1975 by the FAA to «encourage the 

reporting and identification of deficiencies and diGc~epancies in 
(23) 

the system." The National Aeronautics and Space Administration 

(hereafter "NASA") is used as an independent party to receive 
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the information, screen ~LC any identification of the reporter, 

and Rend on the information to the FAA for analysis, and possible 
(24) 

corrective action. In the first ten years of the program there were 

over fort y two thousand reports processed by NASA. 

A pilotis voluntary and timely participation in the ASRP 

will not act as a complete defense to enforcement action. The 

following conditions must be met before any sanction will be 

waived: 

(1) The violation was inadvertent and not deliberate; 

(2) The violation did not involve a criminal offense, or 
accident, or action under Section 609 of the FA Act 
which discloses a lack of qualification or competency, 
which are wholly excluded frûm this policy; 

(3) The pilot has not been found in an prior FAA en forcement 
action to have committed a violation of the FA Act, or 
of any regulation promulgated under the Act for a period 
of 5 years prior to the date of the occurrence; and 

(4) The person proves that, within 10 days after the 
violation, he completed and delivered or mailed a 
written report of the incident or occurrence to 
NASA under ASRP. 

(25 ) 

Sorne important items must be noted in this potential defense. 

Firstly, the ASRP does not apply to aviation accidents. The pilot 

must report accidents to the N.T.S.B. and take any en forcement 

heat that follows. Secondly, the pilot must prove that he filed 

the report. Telephone calls do not count. Thirdly, ASRP participation 

only gi ves the airman immuni ty against the imposi tion of a sanction 

by the FAA. The violation will be recorded on the airman's file, 

and used in future enforcement actions. Forthly, if a lack of 
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competency or qualification is involved, the defense fails. In 

piloting operations the alleged violations normally involve 

competency or qualification, therefore this partial defense is 

rarely available to the airman. 

In Canada there is an anonymous aviation incident reporting 

program which is administered by the Canadian Aviation Safety 

Board, which is the Canadian counterpart to the N.T.S.B. and 

located in Ottawa. The Canadian program, ca lIed the Confidential 

Aviation Safety Reporting program, has many of the same goals 

as the ASRP in the US, however there is no similar waiver provision 

for participants facing en forcement action. 

STALE COMPLAINT RULE 

One of the more important defenses for the airman in a 
(26) 

certificate action is the N.T.S.B. "stale complaint" rule. 

Stated simply, it means that the N.T.S.B. will allow any appeals 

from airmen where the FAA has not charged the airman within six 

month of the alleged offense taking place. Therefore this defense 

can be raised at any point in the proceedings, even at the time of 

receiving the initial Notice of Proposed Certificate Action. 

As usual there are exceptions to this rùle and they are 
(27) 

outlined in the N.T.S.B. Rules of Practice In Air Safety Proceedings: 

• 
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(1) If the airman's qualifications are in issue, this rule 
wi 11 not apply. 

(2) If the FAA can prove that i t had "good cause" for the 
delay, or for irnposing a sanction on the a irman, the 
rule will not apply. 

Notwithstanding the rule, it has been noted that the N.T.S.B. 

greatly prefers to decide "a case on the merits rather than on a 
( 28) 

procedural deficiency." 

The main point to bear in mind is that the two above mentioned 

defenses are very narrow in their applications for airmen. An 

airman's qualifications or competence can be questioned in nearly 

every enforcement related issue, therefore these defenses are 

unavailable in many situations. 

SIMULTANEOUS CIVIL AND CERTIFICATE SANCTIONS 

The FAA current1y has a policy of not pursuing simultaneous 

civil and certificate actions. Certainly the courts have the 

jurisdiction to handle many non-aviation offenses by imposing 

a variety of sanctions, such as a fine and a suspension for a 

single offense, but the FAA has not pursued this course of action 

in the pasto The following quo te clarifies this pOlicy: 

As a matter of law, an election to impose one sanction 
is not a bar ta a concurrent proceeding to impose another; 
however, such act ion has the appearance of "double 
j eopardy" and, in the usual situa ti on, i t is not necessary, 
as the FAA's enforcement powers to proceed either by way 
of civil penalty or certificate action are sufficient 
to satisfy the public interest wi th respect to even the 
most serious violations. 

(29) 
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This is the current FAA policy. There is no legislative 

prohibition against the FAA imposing multiple sanctions for 

a single FAR offense, so this area may very weIl change in the 

future if public reaction to air safety demands more punitive 

sanctions for violators. 

On the Canadian side of this issue, it is interesting to 

note that Transport Canada also has the legislative mandate 

to impose fines and license suspension or revocations for single 

offenses, but rarely does so as a matter of internaI policy. 

The Canadian courts can impose a fine, a terrn of incarceration, 
( 30) 

and an order of prohibition for a single offense, however the 

record indicates very few cases of mixed sanctions for a single 

offense. 
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CHAPTER VI EMERGENCY SUSPENSION OR REVOCATION OF PILOT 

CERTIFICATES IN CANADA AND THE USA 

The FAA has been given sweeping powers, under emergent 

situations, and in the name of air safety, to issue suspension 

or revocation orders of pilot licenses. Section 1005 of the 
(1) 

FA Act states: 

That whenever the Administrator is of the opinion 
that an emergency requiring immediate action exists 
in respect of safety in air commerce, the Administrator 
is authorized, either upon complaint or his own initiative 
without complaint, at once, if he so orders, without 
answer or other form of pleading by the interested person, 
or persons, and with or without notice, hearing, or the 
making or filing of a report, to make such just and 
reasonable orders, rules, or regulations, as may b~ 
essential in the interest of safety in air commerce 
to meet such emergency ... 

The FAA policy in this area is very clear. Emergency powers 

concerning the suspension of airmen's certificates are to be 

invoked only if tlle following two cond i tion s co-exi st: 

(1) When the certificate holder has demonstrated a 
lack of necessary qualifications; or when there 
j s a substantial question about the existence 
of such qualifications; or when the certificate 
holder has clearly demonstrated a determination 
not to act in accordance with existing regulations; 
and 

(2) It is likely because of the n~ture of the certificate 
holder's connection with aviation or because of other 
indications that the certificate holder will continue 
using the certificate. 

( 2 ) 
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The issue of "due process" before the law has been debated 

in both countries for rnany years. At what point do the accused's 

rights to a fair hearing becorne abused when the FAA exercises its 

emergency powers of license suspension? 
(3) 

The leading FAA case in this area, which is an appeal case 

frorn the District Court, clearly supported the FAA's right to 

invoke the emergency suspension. The court felt that Congress 

recognized the need for someone to safeguard the public safety 

and delegated this serious task te the FAA. These emergency powers 

of suspension and revocation may be needed, from time to tirne, 

n order to carry out this onerous duty. The only issue that is 

reviewable before any appellate body is whether the FAA, 

given the facts in each case, exercised its emergency powers 
( 4 ) 

in a proper manner. The cases to date support the above 

referenced excerpt from the FAA Enforcement Manual. If the 

two above referenced conditions co-exist, the emergency 

suspension will be probably be upheld on appeal. 

In order to minimize any compromise to an airman's right 

to due process, the N.T.S.B. appeal procedures in the case of 
( 5 ) 

emergency orders has been accelerated. An important point in 

the appeal process of an emergency order is that there is no 

automatic stay of the effect of the order pending the outcome 
(6 ) 

of the appeal, as is the case in a N.T.S.B. appeal of a regular 

suspension or revocation order. 
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In Canada, Transport Canada has been given the power under 

Section 6 of the Aeronautics Act to "suspend a Car:adian aviation 

document(which includes pilot licenses) on the grounds that an 

threat to aviation safety exists or is likely to occur as a 

result of an act or thing having been, being or proposed to be 
( 7) 

done under the authori ty of the document ... " 

It is curious to note that an emergency action of Transport 

Canada can only suspend a license, not revoke it. 

Any emergency suspension is reviewable by the Canadian Civil 

Aviation Tribunal or the pilot can apply for a "reconsideration" 
(8 ) 

of the suspension by Transport Canada staff. In any event the 
(9 ) 

application for appeal does not stay the suspension . 

The notice of suspension issued by Transport Canada in 
( 10 ) 

these ernergent conditions includes the following points: 

(1) the reasons for the suspension; 

(2) the conditions for the reinstatement of the 
license; and 

(3) the last date for requesting a review. 

In conclusion, one can see that the issue of public air safety 

is at the root of the emergency revocation and suspension powers 

delegated to both the FAA, and Transport Canada. This power is not 
(11 ) 

to be exercised as a punitive measure, and while this issue has 

never surfaced in any of the appellate cases, there is a good chance 

that a review tribunal would side with the airman if there was a 

punitive element in the emergency action. 
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The accelerated review provisions in these cases acknowledges 

that there has been a compro~ise of an airman's rights to due 

process, however the lack of stay in the implementation of the 

suspension or revocation during the review process indicates that 

the airrnan's conduct or intentions must be considered ta be a 

serious threat to public safety. When an airrnan conducts himself 

in this rnanner, the public interest must outweigh the normal 

rights of the individual. 
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CHAPTER VII- APPEAL PROCEDURES FROM ENFORCEMENT ACTIONS 

OF THE FEDERAL AVIATION ADMINISTRATION 

The common law traditions of both countries have established 

the legal principle that an aggrieved party should always have 

the right to a review or appeal of an imposed penalty, like 

an enforcement sanction. From a legal point of view it is 

most often the appeal decisions which shape and refine the 

enforcement procedures. Therefore any comparison of en forcement 

procedures without a comprehensive look at the appeal process 

in each country would be incomplete. 

In the United States administrative actions such as the 

>. "warning notice and the "letter of correction" are not formally 

recognized as violations of the regulations and do not require 

any imposition of sanctions. It follows that there do es not need 

to be any appeal process from this type of enforcement action. 

Legal enforcement action against airmen, on the other 

hand can result in sorne very heavy penalties. For a senior 

ai r li ne ca pta in, a th i rty day suspension can resul tin a loss 

of salary exceeding ten thousand dollars, plus any legal fees 

incurred in the defense of the matter. Then there is the added 

penalty of gaining a violation record in ones' profession, with 

aIl the attendant employment problems that can arise from it . 

• 1"10 



{ 

{ 

-

-60-

Any system that can impose such severe penalties must 

afford the accused individual the right to a fair and unbiased 

review of the case. 

APPEAL FROM A CIVIL PENALTY DECISION 

The civil or monetary penalty is normally 
( 1 ) 

enforced and appealed through the Federal court system in 

the us. If an airman does not want to pay the penalty, the 

matter will be automatically referred to the US Attorneys 

office to be tried before one of the District Circuit Courts. 

While this hearing is referred to as a trial de novo, it is, 

in essence, a first level of review of the FAA's case against 

the airman. The aggrieved airman can take an appeal from this 
( 2) 

court to the next level of appeal in the Federal District Court 

system, where aIl the normal appellate procedures apply. 

CIVIL PENALTY ASSESSMENT DEMONSTRATION PROJECT 

The much heralded "Civil Penalty Assessment Demonstration 

Project", which was recently established, and described in 

Chapter V, has a few appeal modifications from the normal 

situation. After the FAA has sent the accused airman the letter 

of civil penalty, the airman can elect to have the merits of 
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the case placed before a Department of Transportation 

Administrative Law judge at a full hearing. The Judge can 

uphold the penalty, modify it, or cancel it completely. 

The airman can appeal this initial decision back to the 

"FAA Decision Maker". Current FAA departmental information 

indicates that this appeal body will not be comprised of any 

individuals who had anything ta do with the assessment of the 

civil penalty in the first instance. It is proposed that the 

FAA Administrator will have assigned to his office a few attorneys 

from the General Counsel's staff to act as review officers. 

Using the record that was taken at the Administrative Law Judge's 

hearing, the review officers will make a determination on the 

case. If the airman feels that he has not received a fair review 

of his case, the matter can be further appealed to the Federal 

Court of Appeals for review. At the time of writing this thesis, 

the formaI rules of procedure for the demonstration project were 

not available, therefore it is somewhat difficult to critique 

in detail the proposed system of appeal. 

The only perceived compromise in the appeal procedures, 

appears to be at the review stage conducted by the "FAA Decision 

Maker ". There is an appearance of bias. If the FAA is internally 

reviewing its own civil penalty action, albeit after the 

Administrative Law Judge has reviewed it, the procedure looks 
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( 

biased. It appears as if one side of the FAA legal office is 

prosecuting the actions and the other side is reviewing them. 

Congress passed the Independent Safety Board Act in 1974 to 

remove the appearance of bias from the relationship between 

the N.T.S.B. and the Department of Transportation. This 

proposed arrangement appears to be a step backwards. Furthermore, 

the fact that the Administrative Law Judges are employed by the 

Department of Transportation gives the appearance that undue 

influence from departmental officiaIs may be possible. 

In aIl fairness the problem of apparent bias in the 

proposed system is somewhat reduced by the availability of 

review to the Federal Courts of Appeals. 

There are benefits to bath parties in this proposed 

appeal procedure. From the FAA's point of view, it will allow 

the Administration to proceed with the review of its civil 

penalty assessments in an orderly way. The FAA will no longer 

have ta persuade the US Attorney's office to give a high priority 

ta the prosecution of civil penalties before the Federal Courts. 

The US attorney's office was, under the old system, able ta 

refuse to prosecute a case, if it did not feel that the merits 

of the case were squarely on the FAA's side. In aviation matters 

this judgement is best made by aviation attorneys rather than 

unspecialized counsel in the US Attorney's offices. This project 

( 

-



-. 

.-

-63-

will allow the FAA to present its case directly to the trier of 

fact using its own attorneys, thus keeping total control of any 

possible settlement negotiations or court strategies. 

The benefits to the accused airman are less obvious. 

Using the less structured forum of an administrative hearing, the 

airman may be able to present his case without the additional 

co st of an attorney. This apparent saving may, however, prove to 

be fatal to the case in the long run, since aIl the subsequent 

appeals are based on the record kept in the initial hearing 

before the Administrative Law Judge. The largest benefit may come 

from the fact that the appeal process has been lengthened so 

much that the airman can avoid payment of any penalty for an 

indeterminate period, if he wants to exhaust aIl appeal routes. 

In summary, it should be reiterated that the Demonstration 

Project appears to give many more benefits to the FAA than the 

accused airman. It is hoped that this benefit will be accompanied 

by an increase in the wise use of the enforcement powers granted 

to the FAA . 
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APPEALS FROM CERTIFICATE ACTIONS 

An initial appeal from a suspension or revocation order is 

made to the National Transportation Safety Board. 

Any person whose certificate is affected by such 
an order of the Administrator under this section 
may appeal the Administrator's order to the Board 
and the Board may, after notice and hearing, amend, 
modify, or reverse the Administrator's order if it 
finds that the safety in air commerce or air 
transportation and the public interest do not 
require affirmation of the Administrator's order. 

( 3 ) 

A subsequent judicial review or appeal of the N.T.S.B. 

hearing may be ta ken before the Federal Courts of Appeal: 

Orders of Board and Administrator Subject to Review 

Any order, affirmative or negative, issued by the 
Board or Administrator under the Act, except any 
order in respect of any foreign air carrier subject 
to the approval of the President as provided in 
Section 801 of this Act, shall be subject to review 
by the courts of appeals of the United States or the 
United States Court of appeals for the District of 
Columbia upon pet i tion, fi led wi thin sixt Y days after 
the entry of such order, by any person disclosing a 
substantial interest in such order. After the 
expiration of said sixt Y days a petition may be filed 
only by leave of court upon a showing of reasonable 
grounds for failure to file the petition theretofore. 

(4 ) 
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THE N.T.S.B. APPEAL PROCESS 

In 1966 the US Congress passed the Department of Transportation 
(S) 

Act. Arnong other things i t took the a lrcraft acciden t. investigation 

role from the Civil Aeronautics Board and created the N.T.S.B. to 

do this function. In addition the new N.T.S.B. was given the task 

of being the appellate tribunal for certificate disputAS between 

the FAA and airmen. At this tirne the N.T.S.B. was a branch of the 

FAA. For obvious reasons, Congress made the N.T.S.B. fully 
(6 ) 

independent in 1974, by passing The Independent Safety Board Act. 

This arrangement has remained unaltered to the present. 

The N.T.S.B appeal process for airrnen char~ed with FAR 
(7) 

violations is divided into two main sections. The first 
(8 ) 

appeal level is referred to as the "appeal to the Board", 

and is defined as "a request to the Board for the review 

by a law j udge of an order of the Admin i st ra tor". The second 

level is referred to as the "appeal from an initial decision" 

and is defined as "a request to the Board to review a law 

(9) 

judge's decision." There is no accelerated procedure to enable 

an airman to go directly to the second levei of appeal. The 

matter must initially go before an administrative law judge. 
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APPEAL TO THE BOARD 

This appeal can only be initiated after the FAA has issued 
(10) 

an Order of suspension or revocation. For this reason the Notice 

of Proposed Certificate Action, which is sent to the airman before 

an order is issued, contains an option to have the Order issued 

as soon as possible so that the airman can initiate the appeal 
(11 ) 

process to the N.T.S.B. 

One of the most important factors for the accused airman 

at this stage of the appeal process is that the filing of the 

appeal with the N.T.S.B. automatically stays the effect of the 
( 12) 

FAA's Order.(The Canadian situation does not follow this example) 
( 13 ) 

Unless the Order is issued on an emergency basis, the stay will 

remain in effect until aIl N.T.S.B. appeals have been exhausted. 

On the other hand a stay of the FAA Order while the matter is 

under judici~l review by the courts must be obtained through a 
(14 ) 

motion for interlocutory relief to the court reviewing the matter. 

PRE HEARING PROCEDURES 

While the initial impression of the N.T.S.B. procedures 

may indicate a rather informaI manner, the RuleE of Practice 
(15 ) 

have made provisions for the normal pre-hearing legal posturing. 

The ALJ assigned to the case rules on interlocutory motions and 

may convene pre-rearing conferences to try and isolate the 
(16) 

relevant issues for the hearing. 
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DISCOVERY 

Discovery of witnesses is allowed in the rules, 
(17 ) 

however, the practice of the N.T.S.B. has limited the FAA's 

use of this tool. As was pointed out, the FAA is supposed 

to have good and probable grounds for initially issuing 

a suspension, so why should they need to interrogate the 
( 18 ) 

accused airman after the fact? The Board's practice in 
(19 ) 

this area is best described in the following quote: 

The Board's rules allow the FAA to take the testimony 
of the pilot by deposition, either by oral examination 
or written questions. This is not a common practice of 
the FAA and it is not always permitted by the NTSB. 
The Boarà has stated that it will "carefully scrutinize 
any departure from the normal and better practice of the 
Administrator presenting his case without calling the 
respondent as a wi tness. " 

Whether the Board will compel a pilot to be deposed by 
the FAA seems to depend primarily on the impact of the 
pilots refusaI, in terms of legal prejudice, on the 
FAA's ability to present its case; and on whether FAA's 
case rests solely on the deposition ... A pilot's refusaI 
to be deposed in order to establish the basis for FAA's 
action, after the order is issued, and an appeal to the 
N.T.S.B. is made, hardly seems prejudicial. 

It is obvious that there is no hard and fast rule in this 

area. The ALJ also has the power to entertain any motion that 

is not specifically referenced in the Rules, thus allowing 
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(20) 
a wide range of potential legal posturing before the hearing: 

(a) Gener .. l. An appl icat i on to the B.')ard or to a 
law judge for an order or ruling ~ot otherwise 
specifically provided for in this part shall 
be by motion ... All motions not specifically 
provided for in any other section of this part 
shall be made at the appropriate time, depending 
upon the nature therof and the relief requested. 

The upshot of these loose provisions is to give the ALJ a 

certain amount of discretion to allow the parties to isolate and 

clarify the relevant issues before the hearing. 

VENUE AND JUDGEuSHOPPING-

The FA Act outlines the normal rules for determining the 
( 21 ) 

venue for the hearing: 

The trial of any offense under this Act shall 
be in the district in which such offense is 
comm i t ted ... 

The reason the venue becornes an important issue is that a 

deterrninJtion of venue also determines which judge will hear the 

case. Up until a few years ago, the Chief Law Judge assigned 
(22) 

cases to each Administrative Law Judge. Under this system 

the accused airman's attorney could inforrnally go before the 

Chief Law Judge a~d try to get his client's case put before 

a specifie judge. The system became unrnanageable over tirne and 

a more definite procedure was set up to cry an avoid any Judge 
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"shopping" that rnay have crept into the system. The five ALJs 

are currently assigned to a specific geographic area for a 

certain period of time. The location of the offense now 

determines venue and the ALJ. Counsel may still attempt ta 

change the venue to try and find a more sympathetic ALJ for 

a particular case, however the motion to change location is 
(23) 

now heard before the judge assigned to the original venue. 

Unless the reasons are extremely compelling, there is little 

chance of a change. 

THE ADMINISTRATIVE LAW JUDGES 

Currently there are five full time and one part time judges 

who handle aIl the review cases on certificate actions. Three 

judges work out of Washington, D.C.; one judge is based in Denver 

Colorado, the other in Los Angeles, California. The part time judge 

is normally employed in the summer months to fill in as needed. 

Of the six judges, three are licensed aviation pilots, or have 

held licenses at one time. AIl of the six judges have been with 

the Board for more than nine years, with the Chief Judge having 

more than nineteen years of service. 

Administrative law judges are selected through the Office of 

Personnel Management, which is the personnel departrnent for the US 

Federal Government, and reports directly to the President. 



{ 

J 

-70-

The judges are selected from a pool of applicants who are required 

to quaIify through written and oral competitions. The successful 

judges go on a roster, which is available to any of the Federal 

Government departments and agencies. If one of these departments or 

agencies needs a judge, the] can chose one from the roster. 

An administrative Iaw judge's appointment is considered "career 

permanent", and normally ends on death or voluntary retirement. 

One very important aspect of the terms of employment with 

an agency OI department is that once hired, a judge can not be 

removed from office unless there is good and reasonable cause to 
(24) 

do so, and the Merit System Protection Board has conducted an 

independent review. The N.T.S.B. judges are particularly insulated 

from removal from office by any acts of the FAA, since the N.T.S.B. 

is the only agency that can initiate the removal process of one of 

its own judges. In other words the ALJ's position is very secure, 

and cannot be threatened if sorne outside agency does not approve of 

the judge's decisions. 

THE PLEADINGS 

The FAA's order is considered to be the Administrator's 
(25) 

formaI pleadings before the Board. The appellant can formulate 

his pleadings in any manner, however they should address the 

allegations of fact and contravention outlined in the FAA's 

order. The FAA's charges often follow a pattern which can 

be anticipated like the matter of carelessness and recklessness. 
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When an airrnan is charged with an operational violation i.e. 

an offense involving the actual operation of an aircraft, the 

charges against him are normally references of Part 91 of the 

FARs. This is the part dealing with Air Traffic and General 
(26 ) 

Operating Rules. In particular ~he FAA normally concludes the 

charge section of an Order of Suspension or Revocation by 

alleging that the airman violated Section 91.9: 

No person may oper3te an aircraft in a careless or 
reckless manner so as to endanger the life or property 
of another. 

(27) 
A law dictionary defines carelessness and recklessness as: 

Careless: synonymous with "negligent", the latter 
being probably the better word in pleadings. 
Absence of ordinary or proper care. 

Reckless: heedless, wanton conduct. The state 
of mind accompanying an act, which either pays no 
regard to its possibly or probably injurious 
consequences, or which, though forseeing such 
consequences, persists in spite of such knowlegdge. 
Conduct amounting to more than negligence. 

The charges in Section 91.9 are very serious. Taken at face 

value, these allegations in the pleadings could trigger a very 

strong defensive reaction on the part of the accused airman 

and his counsel. There is, fortunately, a mitigating side to 

this matter . 
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Since the FM uses t,his charge in so man y of i ts pleadings, 
(28) 

the Board often refers to i t as a "res idual charge Il as opposed 

to a primary or consequential charge. The difference between 

these classifications is subtle, but important to the final 

determination of any sanctions that may be imposed against the 

airman. If the charges allege, for example, failure to follow 

air traffic control instructions, failure to take enough fuel 

for an intended flight, and careless/reckless operations, the 

latter charge may be deemed to be either a residual or independent 

charge by the j udge at the end of the hearing. If i t is considered 

residual, the judge will conclude that the other charges are of 

primary relevenance and the carelessl reckless charge is a simple 

res idue of the other charges. However, after viewi ng the total i ty 

of evidence, the judge can conclude that the careless/reckless 

allegation is the primary ch~rge and impose a very severe 

sanction on the airman. Therefore, it becomes crucial to the 

airmân'~ case that even if he is guilty of sorne isolated, 

technical violations, the judge not find that the airman was 

also independently guilty of caceless or reckless conduct. 

A finding that the recklessness/carelessness was a 

residual matter in the case will have little effect on the 

sanction the judge will impose on the airrnan. This point is 

verified by the following excerpt from such a case: 
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This case, as presented to the Board, represents 
another example of the increasing preoccupation of 
the parties with the question of whether a residual 
or consequential violation of Section 91.9 of the 
FAR has been proven. As the Board has repeatedly 
stated, the resol u -don of thi s quest i on i s of 
little consequence since the finding of a Section 
91.9 violation has no bearing on sanction, which 
can be determined from the facts which include 
other establ i shed regu la tory violat ions. 

( 29 

There is another problem for the airman charged with 

a violation of Section 91.9. The FAA's filing system in 

Oklahoma City does not record on an airman's file whether 

a convicti on under Sect i on 91.9 wa s found to be ares idual 

or the primary offense. The only certain way to determine 

thi s fact i s to revie\v the wr i tten j udgement in the case. 

THE HEARING BEFORE THE ADMINISTRATIVE LAW JUDGE 

( 30) 
The hearing is li ke a tri al de novo. A verba tum trans~r i pt 

is kept throughout, and along wi th the exhibi ts becomes the 
(31 ) 

official record that is used on aIl subsequent appeals. 

BURDEN OF PROOF 

The dynamics of the hearing can best be described by 

di scuss ing the shi fti ng of the burden of proof between the 

part ies. A t the outset, the burden of proof is squarely on 
(32 ) 

the FAA. However, as stated above, the FAA very often include 

- ---- --------- ----
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in their pleadings and particularly after an accident situation 

that an alleged violation of Section 91.9. has occurred. 

In these cases the practice of the Board has stated thdt 
(33) 

the FAA only needs to create a prima facie case or inference 

of carelessness or recklessness for the burden ta shift to 

the accused airman. The respondent, at this point, must come 
(34 ) 

"forward wi th the evidence, and explain a,,,ay the case thus made." 

This shifting of burden was established sorne time ago in 
(35) 

the Lindstam case. Captain Lindstam was an airline pilot who 

h~d the misfortune of landing his Boeing 720 jet airliner 

just short of the active runway at Ft. Lauderdale, Florida 

in 1962. He was charged, along with other technical violations, 

of contravening Section 91.9. The CAB, which conducted the review 

proceedings at that time, held that when an accident occurs, the 

FhA need not prove specifie acts of carelessness by the pilot 

in order to rnake an inference of carelessness. 

In the Lindstarn case the FAA prcjved there were no rnechanical 

problerns with the aircraft at the tirne of the accident, and 

that the weather was not a causative factor. The circumstantial 

evidence pointed toward pilot error. A prima facie case was 

established and Lindstarn failed to discharge the burden 

that shifted to hirn te give a reasonable explanation for the 

accident. 
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Sorne individuals have suggested that shifting of the 

burden can be accomplished by the FAA on establishing a mere 

inference of carelessness, aud that this inference can be 

easily rebutted. This does not necessarily follow. If a person 

reviews the current aviation accident investigation reports, it 

is clear that in the vast majority of cases the aircrew's 

negligence was a major causative factor. Accordingly, 

it must be very difficult for any airman in an accident situation 

to discharge this burden, once the FAA has shifted it onto him. 

It is noteworthy in the Lindstam case that the CAB did not 
(37) 

allow the FAA to simply plead res ipsa loquitor under the 

circumstances. The FAA lead evidence to prove:(l) that Lindstam's 

aircraft landed short of the threshold. (2) that the threshold 

was clearly marked. (3) that the aircraft landing gear was 

below the level of the runway at impact. (4) that no mechanical 

defect or weather condition existed which might have caused the 

accident. AlI of this evidence was circumstantial, yet it was 

substantial, reliable and probative. On reviewing the Lindstam 

facts, it is clear that the FAA had created more than a mere 

inference of negligence or carelessness. They created a 

presumption of carelessness on Lindstam's part. Tt therefore 

follows that in any accident cases the FAA must meet the 

substantive on us of creating more than a mere infe~ence of 

carelessness or recklessness for the Board ta sanctjon the 

airman. 
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It is interesting to note that one author in a recent 

law revue article has suggested that there appears to be "an 
(38) 

apparent decline in the use of the Lindstam doctrine ... " 

His observation was based on the fact that this case is being 

cited less frequently in the current decisions of the N.T.S.B .. 

The better conclusion may be that the Lindstam doctrine has 

become an unofficially recognized standard of procedural 

practice before the Board and therefore does not need to be 

referenced in any new cases. 

THE RULES OF EVIDENCE AT THE HEARING 

The hearing is before an administrative tribunal and 

therefore the strict laws of evidence that one might find 

in a formaI court setting are not pres0~t. The Rules of 
(39) 

practice give a very short direction in this regard: 

Every party shall have the right to present 
his case or defense by oral or documentary 
evidence, to submit evidence in reb~ttal, 
and to conduct such cross examination as 
may be required for a full and true 
disclosure of the facts. 
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The following general observation on the comportment of 
(40) 

the hearing, from an evidenciary point of view, is instructive: 

The rules of evidence are relaxed in proceedings 
before the ALJ. Hearsay is admissiole, bu~ double 
hearsay is not. However, a finding cannat be based 
on uncorroborated hearsay. Pe recording~ of Air 
Traffic Control tapes are admissible, even though 
the original tape is not available for inspection ..• 

There is no Fifth Arnendment protection afforded the 
pilot. He may be called by the FAA for cross­
examination to testify against himself during the 
presentation of its case. 

As previously mentioned, an airman~s self incriminating 

staternents made to FAA personnel during the investigative 

stage are entirely admissible, and no prior warnings to the 
(41 ) 

accused are required. 

APPEAL FROM THE INITIAL DECISION 

Either party ta the enforcement action may take an appeal 
(42) 

from the initial decision of the ALJ to the full Board. Subpart 

H of the Rules of Practice c~tlines the procedures for initiating 
(43) 

the appeal. 

It should be emphasized that the Board js composed of five 

presidential appolntees, most of whom do not have legal or avi~tion 

backgrounds. As a rna&ter of actual practice the appeal is initially 

reviewed by the General Counsel for the Board, who appoints 

one of his staff attorneys ta review the record from the initIal 
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hearing of the ALJ. The attorney reviews the record and makes 

recommendations to members of the board. By statue, the Board 
(44) 

is to consider only the following issues: 

(a) Are the f indings of fact each supported by a 
preponderance of reliable, probative, and 
substantial evidence? 

(b) Are the conclusions made in accordance with 
precedent and policy? 

(c) Are the questions on appeal substantial? 

{d} Have any prejudicial errors occurred? 

An experienced attorney who has practiced before the board 

states that nit has been my observation that t.he full 

Board takes a some'vhat harsher view of the sanction to be imposed 

than do the Administra ti ve Law Judges; but , in the main, the 
{ 45} 

BO::lrd generally upholds its judges' initial decisions." 

From a procedural point of vie," the Board has a very wide 
(46) 

discretiGn to pursue any issue in the matter before it. It can 
(47 ) 

allow oral argument or other presentation, but rarely does so. 

The exercise is normally a "file heùring" wit.h a written judgement 

issuing in due course. It should be emphasized that the a irman' s 

certificate is not suspended or revoked during thJ s period, unless 
(48) 

the FAA acted on an emergency basis in the interest of safety. 

~------------,-------------------
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EMERGENCY PROCEDURES 

As stated above, the Administrator can suspend or revoke an 

airman's certificate on an emergency basis by stating that 

safety in air commerce and air tranE.portation requires the 
(49) 

immediate effectiveness of the suspension or revocation order. 

Under these condi tions the Board does not have any discretion 

to grant a stay. The only alternative open to the Board i8 to 
(50 ) 

process the appeal in sixt Y days. During this period the appeal 

must pass through the initial decision of an Administrative Law 

Judge and the appeal to the full Board- if appea led by el ther 

of the parties. Accordingly, the special rules of procedure 
( 51 ) 

which apply to this process are very abbreviated. 

As in any ether appeal from the N.T.S.B. , an airman 

can seek judicial review of the emergency order, however 

there is no expedited process before the courts under these 

circumstances. 

JUDICIAL REVIEW OF N.T.S.B. APPEAL DECISIONS 

Both the FAA and the respondent airman can take an appeal 

frem the initial decision to the full Board. However. only the 

airman can take an appeal from the full Board to the courts 

for a review under Section 1006 of the FA Act, which states: 
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Any arder, affi rmati ve or negati ve, issued by the 
Board or Administratar under this Act ... shall be 
subject to review by the courts of appeals of the 
united States ..• upon petition ... filed ... by any 
persan disclosing a substantial interest in such 
order. 

(52 ) 
In the case of Lee v. CAB the phrase "any person disclosing 

a substant.i.al interest in such order" was interpreted ta be any 

person "whom the agency regulates and affects adversely. Il In other 

words the FAA cannat petition the courts for a review of a 
(53) 

decision of the full Board. While the original reasoning in the 
(54 ) 

Lee case no longer applies in a strict legal sense, the 

Administrator has not initiated any appeals sinee this ruling. 

From a procedural point of view any stay oï the FAA's arder 
(55 ) 

will be lost during the judicial review procedure, unless the 

Board 1 S decision states that the stay will remain in effect 
(56) 

during any jujicial appeals. Otherwise the airman must makc 

an interlocutory application under Section l006(d) of the FA Act 

ta the court of appeals. 
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CHAPTEH VIII APPEAL PROCEDURES FROM ENFORCEMENT 

ACTIONS OF TRANSPORT CANADA 

In Canada the "let t.ers of counsel" and "let ters of 

compliance" are considered part of the adruinistraLive rerncdiob 

available to Transport Canada, however, neither are formally 

recognized as sanctions for enforcement purposes and Lhcrc[orc 

have no formaI means of appeal. 

Documenc suspension or cancellation, and monetary ponalLivs 

are more puni tive rneasures and have formalized ùppeal pr-ocoÙllr(':~ 

set out in the federal and provincial Iegislùtion. 

The complex canadian classification of offenses, and Lhe 

manner of prosecution of the offense deterrnine the appeai rouLu 

that must be taken by an accused airman. Appeals can be takcn ta 

two bodies in Canada (1) The Civil Aviation Tribun,ll (hcrcilfLr>l­
referred to as the "CAT" or the "'J'r i hlnloJ 1") 

(2) The law courts of cjvil and 
cr-iminal jur-isdiction. 

APPEALS TO THE CIVIL AVIATION TRIBUNAL 

This administrative or quasi-judicial tribun~l wùs QsL~bl-

ished by the passage of Bill C-36 in 1985. Thi s ùrnendrnen t Ln LI 1(-' 

Aeronautics Act, among other changes, added PART IV ta the l\r:L, 

which deals exclusively with the organization and operation of 

CAT. As outlined in Chapter l, the Inquiry into Aviation SafuLj 

in Canada, or the "Dubin Commissi.on" had a great rndny 

t 

J 
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suggestions for improving aviation safety. Increased enforcement 

activity was one of the main recommendations; the establishment 

of il fair ùnd impartial review tribunal for enforcement 
(1) 

sanctions was another. 

'l'he CN!' i s an i ndependen t governmen t "departmen t, reporti nrr 
( 2 ) 

tc' the Pilrl iarnent through the Mi nister of Transport." The riH :AJtl 

d'oLre is to provide a review and appeal forum to the Canadian 

aviation community for enforcement sanctions imposed by 
( 3 ) 

Transport Canada. 

'l'he Tribunal has two levels of appeal,much like the N.T.S.B .. 

The first level is called the "revie\" hearing" \.".hich is held 
( 4 ) 

be[ore a single member of the CAT. Be~ore the review takes 

plilce the Cl\T may request a "preliminary" hearing under i ts 
( 5 ) 

ru los 0 f procedure. Thi sis more of a pre-hearing conference 

to clarify ilnd reduce the number of issues that will be 

tr0~L0d at the reviEw hearing. 

'l'he second level is the "appeal hearing", where normally 
(6 ) 

thr00 mC?rr.bcrs sit Qn the case. None of the three must have 
(7 ) 

pclrLicipilted in the review hearing. 

'l'he final determination of the CAT at the appeal hearing 
( 8 ) 

cannoL be norma lly a ppea led any further. However, this issue 

hilS been placed in question by sorne recent appeals to the 

Fedoral Court of Canada. This will be discussed at the end of 

thi .... ;ection. ( See page 96 infra.) 
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MEMBERS OF THE CIVIL AVIATION TRlflUNAL 

The CAT is composed of a Chairrnan, Vice Chùirrnan, OIW Cu] l 

time rnember, and nineteen part-time members. The mcrnbcrs or 

"hearing 0 f ficers" as they are referred ta in t.he Ann u.Jl I~c por l, 
(9 ) 

reside in various locations throughout the Dominion. A11 lfil~ml)l'r:: 

have strong links to aviation in one [orm or another. In [dcL 

the enabling legislation states that the "Governor in Council 

shall appoint as members of the Tribunal persans who hilvl; 
( 10) 

knowledge and experience in aeronautics." F irteen of 

the rnembers hold or have held pilot licenses. Five ùrc~ 

medical doctors, two are Air Maintenance Engineers, ùnd only 

four are lawyers. The part-time rnembers function on ëln "ilS 

and where needed" basis, since there is sorne e[[orl:. made ta 

have a member sit on a case where he or she hùs sorne prc!viull'. 

expertise or knowledge. TI'p. rnedical doc tors WOllld sil:. mo~-; L 1 Y 

on cases of medical renewal denials. The enginecrs would sj L 

on those cases where a irworthiness is involved et ce tertl. 

This is contrasted with the N.T.S.B. review system ~lherc~ 

aIl the ALJs are former al:. torneys, and on ly ha 1 [ o[ Lhr.!m 

have previous aviation experience. 

Unlike the US system, where the ALJs are "carcer 

permanent", aIl the CAT members are appointcd [or various 

, 

J 
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(11 ) 
terms, up ta a maximum of seven years. A member of the Tribunéll 

(12 ) 
"ma y be removed for ca use by the Governor in Counci 1. " 

ln comparing the US and Canadian review systems, one can 

rea di Iy see a di vergen t approach. The US system is much more 

leqalistic in structure, the rules of procedure are more 

extensive and complex. ('l'he CAT rules cover approximately tivO 

pilqes while the N.T.S.B. rules cover over fifteen) 'l'he N. T . S . B • 

l\I,,] S il re a 11 former attorneys, wh i le the ir Canad i an peers 

ilrr~ morr~ experienced in the aviation industry and J c.ss legally 

Lrained. The N.T.S.H. Bar Association, for example, has over 

Lwo hundred and fi fty acti ve members. In Canada there is no 

similar association. 

TYPES OF OFFENSES APPEALABLE TO THE CAT 

'('he three types of offenses in Canada are the "designa ted" 

of [ense, the summary conviction offense, and the "hybrid" 

offense. The designated offense can only be dea1t with by 

'l'r:lnsport Canada. These offenses must be treated by Transport 

Canad<l in an "administrative" manner, by imposing a monetary 

penalty of up to one thousand dollars per offense or a 

document or certificate suspension on the accused airman. 

'l'he CAT is the only appeal forum for alleged violations of 
( 13) 

the> desiqnated provisions. 
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It should be mentioned that the monetary penùlty invok(':: 
(14 ) 

a unique review procedure. When the Minister suspends ot- c,încl'l:: 

a license, the officiaIs can unilaterally initi.ùte the s,ll1cLi')!l. 

In the case of a fine or monetary penalty, arising from Llw 

violation of a designnted provision the HinisLer must 

be able ta collect the money [rom the ,lirmùn. ln arder Lu hl' 

able ta enforce this penalty, Transport Cùnada must firsL 
(15 ) 

obtain a favorable dectsion from the Tribunal. Secondly, 
( 16) 

this decision must be certified by the Tribunùl, ùncl Lhen 

registered in the jurisdiction \.,here the airman resides 
( 1 -; ) 

so that it can be collected as a debt owed ta the governmenL. 

After completing its investigation and finding Lhc 

accused guilty, Transport Canada sends the accused il NoLice 

of Assessment of Monetary Penalty. (See a copy in Appendix M) 

Should the airman not pay the fine within thirty dùys of 

receiving notification thereof, Transport C<::llladù htls fifLL'('ll 

days in \"hich to file an application for rcview in order 

to obtain the required Certificate. The Trlbunùl serves 

notice of the review upon the accused, and procec~ds 'vI i Lh tlJl' 
( 1 <) ) 

hearing, whether the accused participùtes or not. In (lny ('v('nL 

Transport Ca nada mus t prove i ts case aga i ns t the ùccu sed Lu 

the satisfaction of the member, who may raise, lO'v/Cr or CdflC('; 

(20) 
the monetary penalty. It is technically possiblr? [or Lhe ilCCU',f:rj 

airman and his counsel to be absent from the hcarin~ and sLIJl 

• 
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win the case, because the member did not feel that Transport 

Canada had a proper case against the accused. This is possible 

but not probable. 

Th0 summary conviction offenses, on the other hand, can 
( :2 1 ) 

bp tn~at.(>d in an "administrative" fashion by Transport Canada, 

by impasing a suspension as a sanction (no fines can be assessed-

raCer back to Chapter IV- Page 33). This offense can also be 

placed before the courts, where the judge can impose 

il rine up to $5,000 per offense, or an arder of prohibition. 

Ir the matter is treated administratively, the appeal must go 
(22) 

ta the Tribunal. If the matter goes before the courts, it 

must be appealed through that system. 

'l'he "hy bri d Il offense can be trea ted admini st ra t i vely jus t 
(23) 

like the summary conviction offense. The potential penalties 

ùre the same, and the appeal is ta the Tribunal. If treated 

before the courts, the possible sanctions are much harsher, 

(refer ta 'l'able in Chapter IV-page 28) and the appeal must go 

Lltrough the normal court system ta the courts of appeal. 

PRE HEARING PROCEDURES 

As referenced above, the Tribunal has discretion to 

convene il prel iminary conference under Rule 12: 
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The Tribunal may, orally or in writing, direct 
that the parties appear be[orc a member of Lhe 
Tribunal at a specific lime and plac0 for ~ 
conference, or consult each other and submit 
suggestions in \vriting to the Tribunùl, for 
the purpose of assisting iL in the considerùtion 
of 

(a) the admission or proof of certain [ilCts 

(b) any procedural matter; 

(c) the exchanqe be t\'leen the pa r t.. i es 0 [ clacuml.~n Ls 
and exhibits proposed to be submittecl durinq 
proceed ing; 

(d) the need ta call particu lùr wi tness0s; ,lI1d 

(e) any other matter that mùy dicl in the 
simplification of the evidence ùnd 
disposi tion of the proceedinqs. 

( 2 t1 ) 

One can see by the lack of [irm direction in this LlreJ 

that the intent of the Rules is to have the main deLcrmindLloll~ 

of fact established al:. the revie\v hearing. There appears Lo b(~ IlU 

opportuni ty for the discovery of documenLs or wi Lnt!ss(~.s br·! Or(' 

the actual review. 

There is an overriding discretion in the nliJtter of 

procedures tha t the Tri bunal can resor t ta i [ som(~ thinq il r 1 ~;r!:. 

that is not specifically mentioned in the RUlps: 

Where a proc.edural matter not provided [or by thr! 
Act of by these Rules ùrises durinq the coursr.! of 
any proceeding, the Tribunal may take any action 
it consic1ers necessary to pnable it La setLle thu 
matter effectively, completely and [airly. 

(25) 

1 
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The only problem wi th this type of informaI remedy is thù t 

certain practices will develop through use, 'vhich \vill not be 

widely known ta those who do not practice before the Tribunal 

on il regular basis. 'rhe better policy would be ta forrnalize 

ilny procedures that prove to be generally useful. 

APPLICATIONS FOR S'rA Y OF SANCTION 

Unli.!<c the N.T.S.B. procedure, there i5 no automatic 

stay of the Silnctlon while the matter is under appeal. In 

Canada the accuscd il i rman must make an a pplica tion to the 

Tribunal at the time of filing the application for review. 

A request for a rcvie, ... of the decision of the 
Mi nister uncler subseC'tion (3) does not opera te 
as rt stay of the suspension or cancellation 
of the Canadian aviation document ..• 

(26) 

[n anticipation of this petition, the "Application For 

lü~vicw Or l\ppeal" supplied to the public by the Tribunal has 
(27) 

a smilll ac1dendum at the bottom for applying for the stay. 

l t shoul cl be noted thd t the appl i ca tion must be made for 

cùch level of appeal. One stay is granted for the Revie,., 

!Ica r i nq, il nd another one mus t be ob ta ined if an appeal is 

SOll(]hL before the three rnember Tribunal. 

As previously mentioned, Transport Canada can suspend 

il l icense on an emergency basis if there is a threat to 
( 28 ) 

aviation safety. The Act states that the CAT must nat grant 
(29) 

il stay if it 'vould result in this kind of threat. 
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VENU ~ AND MEMBER "SHOPPING" 

There appears to be no legislative direction ùs to whcre 

the Tribunal should hold its hearings: 

On receipt of a request fiied ln accordancü \VlLh 
subsection (3) the Tribunal shall appoint il time 
and a place for the review of the decision re[erred 
to in the reques t. .. (30) 

The Chairman chooses the venue and the member who will 

review the case: 

The Tribunal or any rnember thereof shall sit at sueil 
times and at such places in Canada as the Cha irman or 
the Tribunal cansiders necessary [or the proper 
performance of i ts functions. (31) 

This discretion, as the N.T.S.B. found, allows counse] 

for the enf arcernen t agency, and the accused a irman to lobby L Iw 

Chairrnan in an effort to have the matter placed bc[ore a 

spec i f ic rnember. 

The hearing is normally scheduled [or a place that j0 

most convenient for the accused airrnan, so that his cxpen[:lC~~; 111 

the defense of his case are minimized. From a practical poinL IIr 

view the member appointed to the hearing normally residcs in 

the general area where the hearing is to be conducLed. This 

appointment is subject ta any special requirements that m~y 

be encountered at the hearing. For example medical doctors 

must review the medical cases, and an engineering background 

is preferred for any highly technical airworthiness cases. 

1 



-93-

THE PLEADINGS 

The overriding aim of creating a Tribunal was ta keep it 

informaI enough to allow an average pilot ta obtain a fair 

an impartial review of any enforcement action ta ken against 
( 32) 

Idm, w: thout having ta incur a large legal expense. The 

specifie instructions in this area are brief: 

(2) An Application shall fully set out the grounds 
on which it is based and shall specify the relief 
or arder requested. 

(33) 

'l'he Tri.bunal circulates an informative "Guide for Applicants l1 

brochure, which includes a one page blank application form 

(a photocopy is found in Appendix N hereto). The brevity of the 

form certainly reflects the apparent intention of the Act. 

THE REVIEW HEARING 

Burden of Proof 

'l'he burden of proof in en forcement actions against airmen 

rests wiLh Transport Canada and applies to aIl appeal procedures. 

\Vi th regard to the review of a viola t ion of a designa ted offense 

the Ac t is very specif ic: 

The burden of proving that the person appearing 
before the member has contravened the designated 
provision that he is alleged to have contravened 
is on the Ninisteri 

(34) 
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Standard of Proof 

The standard of proof in matters before the 1'ribunùl is nol 
(:15) 

specified in the legislation. The recent case of l'10'T' v.Se1bsLd\'dt 

established that the standard in matters corning before the CAT 

shall be on the "balance of probabillties" or as the US sysLem 

uses, the "preponderance of substantia1, re1iable, and prObélUV\' 

evidence. Il This standard does not apply to those of fenses \Vld ch 

are tried before the courts, where the standard is "b(~yoncl LI 

reasonable doubt ". As previously mentioned in Chùpter IV, the 

lower standard of proof rnakes Transport Canada's job pùsier 

if the y treat most regulatory violations "~ldministratively". 

It is possible to obtain a conviction before the Tribunal, 

for an offense that wou1d be dismissed before the courts. 

Rules of Evidence 

The Act succinctly sets out the guidelines ln thi8 él.rr2d 

and indeed for the entire hearing process: 

(1 )Subject to subsection (5), the 'rribunù1 or él rnCJmD('r 
thereof is not bound by any leqal or technicill ru1(':] 
of evidence in conduct i ng any ma t te r tha t corner" be> f(J rp 
it or the mernber and aIl such matters sha11 be dCQlt 
with by the Tribun31 or member as inforrnil1ly rlnd 
expeditiously as the circumstances and consid0.ration:; 
of fairness and natural justice permit ... 

(5)The Tribunal or a member thercof may not rcceiV0 or 
accept as evidence anything that ~lould bl! inadmissiblr! 
in a cnurt by reason of any privi1ege undcr thû l~w of 
evidence. 

(36) 

1 
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Self-incrimination 

Any self-incriminating statements of the accused airrnan can 

and will be admissible at the hearing before the Tribunal. As 

prcviously noted in Chapter III, the Transport Canada IILetter of 

Investigation" is more clear in its \-TarninS' to the accused 

airrnan than the FAA's letter. Also the N.T.S.B. Rules of practice 

qive the FAA the right, under Section 821.19 to take the 

testimony of an accused airman. The Canadian leglslation 

specifically states: 

(b)the persan (the accused pilot) is not required 
and shall not be compelled ta give any evidence 
or testimony in the matter. 

(37) 

THE APPEAL HEARING 

An appeal hearing may be requested by either party to the 
(38 ) 

matter. The tirne limit for making such application is within 

ten days after receiving notice of the determination of the 
(39) 

initial review. The rnember who presided over the initial review 
(40) 

cannat be a mernber of the appeal hearing. The Tribunal Chairrnan 

can appoint more than three rnembers ta sit on appeal hearing, or 
(41 ) 

wi th the consent of the parties only one. Norrnally, three 

members hear the appeal. The record of the review hearing 
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forms the basis of the appeal, however the Tribunal may ~llow 
(42) 

oral argument, and normally does. The tribunal has the 

discretion to admit evidenee not previously availablc, if il 
(43) 

is deemed to "be necessary for the purposcs of the appf:!al. Il 

Statistics gathered from the 1987 Annu~l Report of tho 

Civil Aviation Tribunal indicate that in the year past, thcr~ 

were a total of one hundred and twenty scven rcvicw and app~al 

hearings held. Of this number t'vent y five applications were [Ul" 

appeal, which gi ves a twen ty per ccn t ra te of apPcills [011 O\'Ii 1\1 J 

(44 ) 
initial review hearings. 

JUDICIAL REVIEW OF TRIBUNAL HEARINGS 

The Act stipulates that lia decision o[ the Tribunal on .HI 

appeal under this Act is final and binding on the pëlrtiQs Lu 
(45) 

the appeal." At face value this appears to be a very 

definitive statement to the finality of the appeal process. 

However, the Act uses the following phrasing in a number of 

key locations: 

... shall provide the hOlder of the Cilnadian 
aviation document with a full opportunity 
consistent with procedural filirn0.ss and 
natural justice ta present evidencc ëlnd 
make representatians in relation to the 
suspension or cancellation undcr rcview. 

(emphasis addcd) (46 ) 



{ 
-97-

The courts have long been used to review administrative 

decisions for breaches of procedural fairness and natur~l justiC8, 

(~ven though there may be a legislative bar to further appeals. 

l fl the ca se of the CA'!', the Federal Court has becorne the 

"watch dog" for various abuses of jurisdiction or errors of 

law. 

(47) 
Section 28 of the Federal Court Act gives the Federal Court 

the power to review the administrative decisions of, among other 

bodies, federal tribunals. The scope of this jurisdiction is 

rather hard to define, but exists in a very real sense. The 

difficulty in pursuing such a review is borne out in the 

following statement: 

'l'he court's(Federal Court) basic task in dealing with 
allegations of the breach of the rules of natural justice 
is to strike a balance between the claims of those affectcd 
for procedural fairness and the interests of statutory 
decision makers in not being forced into a mold of 
inappropriate court like procedures, with the resulting 
cost of inefficient decision making. 

(48) 

Transport Canada is currently appealing the decision of 

MOT v. La Ronge Aviation Services Ltd. to the Federal Court 

on the basis that the Tribunal erred in law in concluding that 

Transport Canada could not suspend an aviation document if it 
(49 ) 

was the result of a breach of a designated provision. 
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It, therefore, becomes the raIe of the Federal CourL Lo Ill' 

a guardian of the rights of all parties that come bafore thu 

CAT. This role does not include the power to subsLituLe ~ 

new decision on the rnerits of the case, but rathcr the dut Y 

to redress fundamental errors of proeedura1 fù irness or nil Lu!"" l 

justice by striking down the f1awed decision and referrinq Lll(' 

matter back to the Tribunal for ~e-hearing. 

This is somewhat different ta the US sysLem of judiciùl 

review of the N.T.S.B. decisions allowed under Section lOOG 

of the FA Act, where it states: 

Pü\ver of Court 

(d) Upon transmittal of the petition Lo the DOdrd 
or the Adrninistrator, the court shal1 have excluslv(~ 
jurisdietion to affirrn, modify, or sot ilsidc th(~ 
order complained of, in whole or in part, and if 
need be, to order further proceedings by the Bo,ll-cJ 
or Adrninistrator ... 

Both national systems realize the need for a judici...JI re'vi!'11 

of this quasi-judicial process, however the US system <.I11uv/:, LI!' 

courts ta deal directly with the merits of the c<.Ises. 'J'hi~-> uddr·(j 

power could yield sorne very odd judgements, sinee Cl jud(Jc \01 li!} i', 

total1y inexperienced in aviation matters eould subsLiLuV.! IIi:, 

judgement for that of the Board. 'l'he Canadiùn [;ystcm s(~ernJ LCi 

recogn i ze tha t the avia tion experts are best i) bl e to de L(..'rm j nI' 

the substantive aviation issues, and that th(~ courts should ul'dl 

only with the procedural legal errors in the hearing proces~. 
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APPEALS TAKEN TD THE COURTS OF CIVIL AND CRIMINAL JURISDICTIO~ 

An en[orcement matter, other than a designated provision 

can be taken before the courts of civil and criminal 

jurisdiction, which are located throughout the country. The 

Department of Justice normally appoints a prosecutor to work 

with Tr~nsport Canada officiaIs, or the RCMP in presenting t: 

case. The trial is not considered an administrative hearing. 

The [ormal rules of evidence apply completely, and the crown 

has the burden of proof throughout. The standard of proof is 

"beyond a reasonable doubt". If the proceedings are by way of 

indictment, the accused airman has a choice of trial by 

judge alone, or by judge and jury. If prosecuted by way of 

summary convict.ion, the mi'ltter i8 decided by judge alone. 

The sanctions open to the judge are dependent on the 

style of prosecution. By indictment, there is a an uniimited 

cciling on a fine, a jail term of up to five years, an order 
(50 ) 

of p roh i bi t ion, and under previously d iscussed c ircumstances , 

the aircraft illvoived in the offense can be forfeited to the 

st~te or crown. If prosecuted by way of summary conviction, 

tlw maximum fine is fi ve thousand dollars per offense, and 

possible prohibition. If a "hybrid" offense is prosecuted by 

surnrnary conviction, a jaii term of up to one year can be imposed. 

i 
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After the td al an appeal can be l<:lUnched ta the ùppropl- LI Li' 

court of appeal by ei ther party. It should be notcd thù t th l!..; 

is a very formalized legal approach to en[orcemcnt, \Vi th jucl(jl'~., 

who are normally inexperienced in aviation matters, rcviewiny 

sorne very technical cases at times. On the positive sich), t1lL' 

cases tha t proceed by i ndi ctment normally revol ve ù r,)Und LIll' 

issue of willful intent ta do something forbidden und\:r U\(, l<l\v, 

in these instances the courts may be better able to de termine 

this type of issue than the Tribunal. 

In summary i t should be pointecl out that 'rransport. Cùnddd 

has a much more difficult standard of proof berore lhe courLs 

than before the Tribunal. The accused airman has ù bett(~r C!tdI1C(; 

of having the charges dropped, however, if convicted the coucL:, 

have a variety of sanctions that are much hùrshcr t11ùn LhOf~(' 

of the Tribunal. 
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CHAPTER IX CONCLUSION 

The advent of "open skies" fo11mving Lhe economic cler(>'J II LI Lion 

of commerc i al avi a t ion in the US has leùd to ù rcm<lrkù ble CI t-OH Lb 

in the industry. The growth has spa\vnoc1 ù deep concern ùlllOIFI lllt' 

travell ing pubi ic tha t indus try sa fety nlily be cornprom i seel l f 01 

strong regulatory enforcement presence \vas not mùintLlinecl by LIll! 

FAA. The mandate given to the FAA in the legislùtion i8 SOIllC\-JlhIL 

ambivalent. It is supposed to be a promoter ùnd ù reguIùLor of 

the aviation industry. In recent times, and much tO the 

disappointment of the industry, Lhe FAA has reùcted Lü L1w plIl)! i{~ 

concern by instituting some very aggressive survcillùnce. N.'!'.:;.II. 

statistics indicate that their appeal cases per year hùve mon' Lltan 

doubled in the la st four years, wlli ch clcar Iy ml r-ror s Lh(~ i llC' J ('·1 :;üd 

enforcemen tact i vi t ies of the FAA over the SilfTIC per iod . 

Transport Canada a Iso has a sornC\/ha t i1rnbi va lun L I!l,Jfldd LI' 

to wear the public relations man's ùnd the policC!man's hilL dL 

the same time. uust as in the US, Transport Cùnildil lias rucl~llL!y 

decided to act more Iike a policemùn. Civil Aviùtion 'rribundl 

statistics indicate that there were fort y thrcc appliC<JtirHI!~ j (JI' 

revie\v and appeal in 1986. Last year there were one hundrc'd dll') 

twenty seven. Whi1e this may be a bit misleùdinq, becausp thc' 

Tribunal was only set up in 1986, it nevcrtheloss indicatc:; il 

strong growth in the enforcement acti vi ties of Transport C;:lniJd'l. 

• 
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The research for this thesis revealed sorne very close 

an[orcemant similarities between Transport Canada and the FAA; 

sucll <lS the i ni tiai warn i ng type let ters sent to a irmen, and 

ttw [ollow up fines and suspensions for subsequent or more 

s0rious offenses. Bath systems use the courts for assistance, 

howcver, thi s dependency i s fad ing \"i th the introduction of 

th0 Civil Penalt.y Assessment Demonstration Project in the US, 

and i) trend in Tran8por t. Canada ta have more of the 

af>rOnélll t iCi1l regula tions labelled as "designated Il offenses. 

The contrasts between the two systems are fewer than the 

similélrities. The méljor contrasts are found in the comparison 

of t.he N.']'.S.B. and Cl\T appeal systems. The N.T.S.B. appeal 

procedures are more structured and comprehensive. The ALJ's 

are aIl legéllly trained; only twanty per cent of the CAT 

members are. The canadian judge; are generally more experienced 

in aviation matt.ers than their US counterparts. The CAT 

proceedings are specifically meant tu be informaI. The N.T.S.B 

proceedings are more structured and court like. 

Not\vithstanding these contrasts, the trend 8eems to indicate 

thilt élB the enforcement activities increase in Canada, sa Ivill 

t}w mov.:::ment tml'ard a more structured and legalistic type of 

élppci1l process, similar to the US model. 
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{ROM TifE pm SIDINl 

FAA's 
ErJFOACEI\~Er~T 
POLley 
A WRONG-HEADlD APPROACH 

R('flN't1ng on th!' work· 
f>hop" pn'"enled dunng 
NATA's 4Hth ConvpntlOn & 
'l'rade Show held la1't Apnl, 
J tJaVI' 1,0 stop :md wonder 
Ju~t who<,p side our own 
go\,('rnmpnl If, on Sppclfi­
('HUY. l'm rl'fernng tn thosp 
f,('f,o.,lOlIf.. tha! dealt wlth air 
r!Jartf'r operatlOnf., and the 
V!'xlTlg rq~ulatJ()nf., and 
... Wal m of ft'deral agents 
that hav(' !wpn, and wJiI he 
foWOOplllg clown on thl' 
M'on'" of "ma)) bu'iITll'Sf,PS, 

alllTl t hl' IHlI11(, of saret" 
No\\' J'm not agamf.t 

safpt" But, J'm afrmd that 
lh(' FAA hd~ forgottpn what 
"colllplldlll'P" IS ail about 
hl-tpad. tht'Ir Iead oOJ('CLIVe 
1>(,('1lI" to bt' "t'nforcpmrnt " 
alld Oll t 00 many ()('rai'\On~, 
,,('l'('f(' pt'flalt \('.., h:l\,(, hl't'n 

a"o.,('I>',l'd on dmllnllnuf, 
papp!'\' ork HlfractlOn~ 

LI'f,s t han two dpcad('f., 
a~(), If Wai' l'ommon to VIl'W 

tIlt' local FAA lI1f,P('ct '>rs 
(and often tlt(' guvs from 
H('~lOn (O(l!) u<.; fr;cndo., 
hl'lpl'rs. an in!(,~'Tal part of 
tilt' ilVlatlOll ('on1/llUIlItv_ 
Sun'. tlwy ",'t'n' hi'<lvy -Into 
(·nforcellwnt. but onl" as a 
nH'an~ to achw\(' cOI;lph­
anre of tIlt' FARs Thut's 
n'y?omt back th{'n thp 
"frwndlH't>" w('rf' around to 
en..,un' RnfC'l\ through com-

r _,1,.~-, phance and 
,...~_, URl'd enforce-

~ "-.r~ ~~ ment a5 a Lool 
") -) ........ to gl't the Job 

• ;~ done Today's 

i .'.~- -/.' climate 15 

t-. ~-="'l! mL ch dlfferent 
....l. "U It seem5 to be 

enforcement. first. last and 
aJways 

Just a couple ofyears ago 
NATA was represented at a 
conference of FAA's reglOnal 
counsels Pnmary on thelr 
agenda was enforcement 
From thui meetmg came a 
consensus __ "no penods to 
mppt comphance" . "go for 
the maxImum CIVIl penaltIes ,. 
Smce thrn, the "olcl" comph­
ance/enforcement approach to 
accomphshmg FAA's important 
Job a., the natJon's watchdog on 
aIr safC'ty has bC'cn replaced 
Wlth a not 50 suhtle change 10 
enforcementJcompllance 

lf someone we1° to ask me 
what Single event helped 
hnng about such a change 10 

the way the agency IS now 
domg busmess, J'd have to say 
that decentrahzatlOn of the . 
FAA was the culpnt What 
followl'cl, over tIme, was the 
dlSSlpatlOn of the mutual 
respect between the public and 
pnvate seetors And that'& a 
shame 

Here ln Washmgion there's 
talk of re-centra!Jzmg the 
F'AA, and perhaps mast Impor­
tant of aH, makmg compliance 
to the FARs a top priority over 
enforcement V/hile Ifs gomg 
to he a tough Job to make thls 
happrYl, 1 can assure you that 
NAT A will be workmg hard 1,0 

make things nght agam, 

Lawrence L. Durian 

NEW MEMBERS 

Members whojozned NA TA 
during the month of May are 
/rsted be/ou} 

ASI-Aero Services Ioc . 
Eden Prame, MN 
nlake Tucker & Company 
Dallas, TX 
Bush FIeld AviatIOn Services 
Augusta, GA 
Chnton Flymg SeTVlce Ine. 
Cltnton, NC 
Coast Mechanical Sales Ine 
MIami, FL 
Gantt A\1atlOn lnc 
Georgetown. TX 
Grand Canyon Airlmes 
Las Vegcs, NV 
HeIieopters Unhmlted Ine. 
Oakland, CA 
Inter-City AviatlOn Ine. 
Evansvzlle, IN 
Marc Fruchter AVIatIon Ine 
Wernersvllle, PA 
Ram Aircraft CorporatIon 
Waco, TX 
Seneea Fhght OperatIOns 
Penn Yan,NY 
SpInt AVJatIon Inc 
Tucson.AZ 
Sun Quest Ine. 
PacOlma. CA 
Sun]et 
Sa n AntonlO, TX. 
Thrifty Car RentaI 
Tulsa, OK 

For MembershlP 
mformatlOn, contact 
NATA's Manager_ 
Member Services, 
Claudette Hurlock at 
(703) 845-9000 
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The Dept. of Transport's Master Surveillance Plan is intended to 
greatly increase its enforcement cap(lbility. And there are 900 

DoT people who can blow the whislle on Vou for breaking 

AFTl:'f{ /liS LA ST FLlG/lT on Fnc!<lY, Clyde 
Shunt"r 'OInpl/'t('d Ill'; <lm r,lft Journey 
Log ("IIrlt''> and tnld tht> OperJtlon<; man· 
agf'1 that th(' Irght twm WJ~ now five 

" 'ur' (lv,'rrltH' on a 1 OO-hour lI1~p~'ct Ion 
~,;l\1I111'f t'IIJOI'('rI th'mg for the "mali 

("11.IIII'r 0'11'11 lit' (on"Ir!{'[('r! hlrn~('lr 

hl, 1.\ 10 1.111d ,hl' flr.,t Joh Tlw cornp<lny 
w.". 1'11'.\ ... t1dIIII11~ (rl'W'. a'lel equlpnH'nt 
'f) "Il' 0"'lh fflr;] JH'W «()I1,trurtlon pro­
JI'(' \'1'1111', th III,! hour ... \\'('11' .1('( umulJt­
lII)'qll"~:\' 

Ilr . pl~tll look 111" r(,~pol1<;lbllrtle ... <;en· 
('\l ... II, Ill' !t,dm,! tl1l' .1If\\nrthll1e ...... of the 
.11 ri l,lit lllt' 1111111111al tllllt'it "1Jt'lI t III tilt' 
... h0l' ),,,tI1l'rl'<I hall Thl' alrnaft r:lll wt'II 
but th, 'Ill!" wl'rc rnountl!1g up 

FI" \ Il'hl1f1plt' 1','.1 ... tll(' 0peratlOn, 
nl:ll' Il'1'1 .1I.ti IIr" (Olllp.lf1l· o\\'llI'r 1ft' h.ld 
I.lkt·Il,I, !ll!tl t' Oll "hUlllt'r Tht'l!1'-,ur:ln((' 
("0111;' 1111 W.I" ."~Ing for hl,:hef premlUJJ1~ 
:lnd tlll'l(' dl'dtlc tlhll''' 1(> (,OI'l'r the youn~' 
.,Ier .... 1'11111111;11 ll1ultl-engHH' !'\pt'flt'!1Ce 
hut II\(' ~.IJllhlt- \1,1'" p:l\ \JI/-! otT Shunter 
W<>1 f ".1 Il "Ii \\ lth thl' other ... LlfT ,md look 
v()P' l '.lf'· ,,( hl' .. 11'( raft 

'111(' Il):1 1! t \\ 1'1 h~d !"'ell ln (on~t<lnt u<;e 
:III \Il'('].. ... 0 NI(!htmg;111' knt'\\ thp }OO· 

1 !1PlIl II'tlll!d ("l'H' up LI<"! Ile ll'a~ ~Iad 10 

1 bt' b\l',\ .lf:,· "lllwgl1I1g tor <,0 1(\11~, but 
the 'II""'" .:1' n'a'l' III hU',lll"'" W,I;, put· 
lin" l ,fr , .. , (ln h" ll1arntpl1al1' l' IK'''ple 
Il! ' "np'll'I'r, llumphft'I' (Hum) 
(; 'l',·. l',"~ '.lk"Il!,lhJdl\,-!1('l'tll'dweekend 
o'~ J',., "f'" :'1.11 hl ... lrprt',lll'(, u'uld do 

.r ,,,: ,,' tl.(' \'c)rk .lllll C,Il!t' Il Duit! check Il 
" ,'1"1 Il n/l hdorp tht' hr,t fll!-!ht 011 

;<'10"1 :. \ 

<'l' "lIn,~.1\ .lftt'lno1m. NIghtlllgale re· 

l ',' \:1' 1 \ '. r P'!()\ Il'\.,.. If)i\~ 

the air regulations. By Garth Wallace 

'llà~hen_ Shun~~ 
lIVhad finished his 
unloading, he w~~ 

_~reeted by a nice 
man in a grey suit 
-a DoT inspector. 

c("l\ed a cali on the company extensIOn 
phone III hls house. It was for a medevac 
fltght. and Shunter's alrplane was the only 
om' sliitable for the trip Thal cali started 
a breakdown m the operatlOn's safety 
challl 

Red( IlIng Shunter l'la a pager, Nlghtm­
E:aie ananged to mec! hlm at the alrport. 
The tWill W3S ~Iltlrg at the front of the 
han~ar wlth the cowIrngs off anù the 100-
hour check sheet mo~t1y complete. A~ 
they replaced the cowhr.gs, Nightmgale 
explatoed ta hl<; pilot that the mspectlOn 
wa<; donc and thilt Gage would slgn the 
JO'lmev Log ll1 the mornmg If he would 
leave il couple of Imes before makmg any 
entnl's. 

The weatber was good enough for sm­
glp-prlot operatIOn, 50 Shunter was salls­
fied that &1fety was not btmg compro­
llllseù as he departed alone on 1115 mercy 
mISSion Retummg several hours later 
wlth the "iItlent, a nurse and one famlly 
member, he felt good about bemg a pro­
fesslOnal pilot. 

When he had fimshed hls unloadmg, 
Shunter was greeted by a mce man m a 
grey SUIt He Identlfied hlmself as a Dept 
of Transport mspector on a routme VlSlt 
and asked to see the alrcraft documents 
and Shunter's pilot Itcense The p,lc,t's 
good thoughts about hls Job vamshed He 
suddenly felt exposed, as If he had Just 
jUmped out of an alreraft wlthout a para­
chute 

If the mspector had been cymcal he 
may have sal(I , "CongratulatlOns, you 
have Just been caught by the new DoT 
Master Surveillance Plan" But thls m­
spector W.i~ true ta hls tralmng and sald 
httle as he checked the documents. He 
dldn't mentIOn the unnl1lshed lOO-hour ll1-

spectlOn but m~tructed Shunter on how to 
start a temporal1' Journey Log for the alr­
craft, explammg IlJat he Wd~ takmg the 
permanent log to m~ke copies He sald he 
would return It as soon as poSSible 

Whlle the above account IS fictltloUS. It 
help~ to Illustrate how the Master SurveIl· 
Idnce Plan IS part of a move by the DoT's 
AVlatlO'l Regulatton Branch ta dramatl­
cally mcrease the role of aViation enforce­
ment m Canada Before the Plan was fully 
m pldce by 1986, the chances of someone 
hJ..e Shunter meetmg a DoT mspector on 
the ramp of a small alrport on a Sunday 
aftl'moon were shm Il1deed. 

Llke It or not, that has ail changed and 
nobody IS trymg to keep lt a secret "Let 
the people know we are carumg," sald 
Don McDonald, the DoTs dlrector of en­
forcement. "Evel1lngs, weekends; we will 
he out there. If we can get a hlgher level 
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of comphance because the mdustry IS el(­
peeling ta see us, then the main objective 
of enforeement has been met" 

In 1985. before MeDonald's people 
wcre usmg the new Master Surveillance 
Plan, there wcre 1,171 aVlallOn enforce­
menl cases Imtlated III Canada Dunng 
thdt year tnere was a maximum of 68.508 
aViation personnel hcenses In force Tak­
mg lOto account that not ail cases mvolved 
hcensed personnel (an mterestlJJg "talls 
tiC ta be touched on jater). l 5% of the 
hcense holders were mvolved III enforce­
ment actIOn About 60% of them were 
commercial pilots. engmcers and opera­
tors who represent thE' vast maJonty of 
aViatIOn actlvlty ln Canada 

Accordmg ta the DoT Enforcement 
Manua!. the AIT Regulations are there to 
enforce 10 the name of safety Says the 
Manual. "It IS the dut y of the Mmlster (of 
Transport) to make the neœssary rule~. 
and the dut y of the users to comply wlth 
these rules and ensure good operatlllg 
practlce, therebv achlevmg filght safety " 

There are somc people who thlnk Can­
ada's aViatIon sa/Ply recorcl 15 not very 
ImpreSSlve The most notable IS MT, ]u~­
lICe Charles Dubm, whose Royal Commls­
SIUIl of InqUiry into AViatIOn Safety III 

Canada nas had a I"rge Impact on f1Yll\~ III 
Canada over the last tive j ears One of the 
results of the CommlsslOIl's report has 
been more enforcPllIent 

The enforcement branch I~ no longer 
satl'ified to u<;e 21rcraft aCCIdents as a 
mcan~ of detrrlmg vIOlatIOn" ln 1986, 
under the Master Survedldnce Plan, the 
new enforcPlTIent cases ID thls country 
Jumped by 611)1, Prc-Dublll there were 20 
enforcernent 6peclalists operatlllg In ail of 
Canrtda, last year there were 63 MdJoll­
ald has a<;kcd for 10 more by the end of 
thls yrar, 

The contents of the Master Surveil­
lance Plan are not really ail npw What ha,> 

, changed IS tlw Idpa of havmg a slructured 
and pre-plilnllpd <;urve11lanle pro gram 
The Plan 15 devt'Iuped and adm1m~tcred 
reg/Onally and uses all of the Dors rc­
suurces 

Air traffic eontroller~, Fhght Service 
Station speClal!,ts and alrporl manage­
ment are expectrd to conlnbute reports 
of 1J0<;slble VIOlations Inspections are car­
ned out by any of 900 people WOI klllg for 
tlJe DoT ln area6 such as IKcn<;mg. aIr car­
ners, alrworthl[Je~s and fllght test stan­
dard~ Plannpd surveIllance dlrected al 
speCifie area'i dnd actlvltle" as ln the my­
th/Cal case above, IS conducted by en­
forcement personnel and Ihe RCMP 

The objectives of the Plan, as outlllJrd 
III the DoT Enforcement M;mual. lnclude. 
"The promotIOn of regulatory comphance 
by the estabh,hment of reguliltory pres­
ence" Surveillance under the Plan also 

L~rovldes enforcement per,onnel wlth 

:tH 

---------------_._-------- --
feedback Sald McDonald, "The program 
IS worklng When we retum to problf'1lI 
areas we find a hlgh lev el of comphal\ce 
There are verv few repeat offenders .. 

In the Imagmarv case of Clyde Shunter 
the re);lOnal manager of aVIatIOn enforee­
ment would ha' e revlewed the detalls of 
the Ill/tlal InvestigatIOn If he thought Il 
warranted a cOlllprchen~lve mvr,tzgatlOn, 
he would have thrn c1asslfil"d It a" a "Nor­
mal Pnorlty". the thlrd of four levt'ls of 
mvesllgatzon pnontlr~ Theu he would 
have ilssigned Il 10 an enforcemcnt ::ope­
clal!<;t 

As tlme away [rolll hls hlgher pnonly 
cases allowed, tht" ,peClah~t would h3ve 
gathered what eVl(lence hr thought lll'C' 
essaI)' Recogll/zl/Ig tllt' breal.down of 
what had been ~oltd operalmg procpdul C!o. 

the speCiahst may have deClded that ail 
adequate level of qafety wa<; Ilot bCIllR 
provldcd by tht> company Hdd he rl.'l'Olll­
mended purslllng the ca<;e ta prt'vellt fur­
ther occurrrl1ce, hls supervlsor would 
hkely have agrecd 

~ he enforeement 
,.- bran ch is no 

----
__ lan~er satisfietl 

ta use aireraft 
accidents as a ----------------

means of detecting 
violations. 

Three IIIunth, after Ill!> lileg.d flll!ht, 
IIll' pilot probahly would have rece1ved a 
Notlce of Inve,llg;;tlDll 

Oear Mr Shuntrr 
1 am mve,tlgatmg d p(l~,lhll' 1'10-

latlon of trt' Air Hegulatlon .. ~('r­
tlOIl 210 (l)(a) Flymg an merdft 
wlthout .! Cerllflcate of Airwortlll' 
ne<;, In forle due to ullcertiJlt'd 
Jl/;JlJltenanLe 

Vou are IfIvlted but nut obltj.(ed 10 
respond wllh any statement or eVI­
denee you WI,h to <;Ubl1llt Ally 
<;tatpment you hdve 10 nJ.lkt· /lldV hl' 
u,<:,d as eVldence III thl, (J<'(' 

Shunter would probably have fdl he­
trayed by Ihe ~ys\ern How could .wynne 
b)Jrne lll/u fur breakml{ tlH' rt'gulatlOll"; 
He wa<, Ju,t dOlllg hl<, Job EmotiOll'. ,!'oIdt'. 

he (ould haV(' refu~ed to tly th(' am raft 
untt! Il wa~ 'iIRllCd off, but thal " Pdw'r 
sald than done He certJlllly would the 
next tlme, wlllch was the POlllt of the 
whole enforcement exerCI,e 

It wouidn't have made hlrn fe .. l much 
better. bUI the IIlcreil~ed enforcement ac­
tlVlty IlIcluded a ,hlft ln el1lphd~lS The 
enforcement staff recognl.led Ihat the ma­
Jor blarne for thls breach of pubhc tru,t 

fell la the n!l,'r.\t'l! E.lrl ~Ir ,.1 1.;.\1,' 
should ha\t'l..nll\\'1\ betlt'r Iklll t'lIll,.,.II,.: 
that dlrplane and '1) lit' \\lluld 1i,1I, h­
rome Iht' foc 'l, of the 1l1\(·~\II'.Ith'l, iiI' 
wüuld hAVI' rCll'l\'l'd a Il'tter ,111\,1,", tu th,' 
ptlot 'b, Cllmg faulty nl.lII11t'Il.III«' .111.1 op 
eratl!)~ prou'dure, 

The l>\lrpO\I' nt Ih,' kIl, b hl" :11 '!..l' 

dlH'ct conl.ll'l wlth Iht' .llk~:I'd "II' \",1'1 '. 
.liter ~.\(l.ellll~ .ill Ihl' ,'vld, ", lilI/li' 
SmytL, Onl.lllllll'gllll\ !l1\l.';"I!!' l Z .,\ 1.1' , 

tlOn t'nforellw'lll l':\jlldllll'l' '\lll, II, 
forn'fIll'1I1 !>p"CI,liht~ .lrt' tLilll',~:II l' : .dl 
sirle, ul the btol) 1 ,d~lIl1'; tl> zlll' Il'.11\ l,lU 
ab lIl\'olvl'J 1.1( (' lu (,1<'1' l' t hl' hl,: Il ,l \ III 
about :l5')" of tll'·l.r'l" t)Wll' l' l'I'I1J~[Ir.,! 
action" lit' .Iddtd th,11 III "'''llll' ,0[' • "r", 
furtller .1,11011" C.hl' .... II\!' .Ill. f:l ,: I,U!" 

tor~ Ill'I'er ""0W tbey .lfI' b'"l!: 1I1\,',ZI­
~.,tt'd 

Elllor,t 11H'lIt )I1'Dpll .Ilt' .dl"\\\','[,, 1'11-

Rdlll Wllh O/Tl'IJ(Jt.r ... 1111ll'V 1<'1,111., l'ulJh. 
lI1Ier('~t h ~tll) bt'lIIg \l'n', d 1\'" rJ: lI't: d 

barg,llI11'd "'l'ltll'llll'IIZ, ot/l'udll' ".IIVI 
t!wlr IIglll tu .\11 01)1))(',11 

PUIll")1IlICUt, Whl'Il .l<lllllllhl.' Il'd, 
varie, If yon m,ldt' ,111 1.0111',1 Illh[,lh,· 
tlwnlt lould be.1 !>Illlpll' "Lt,ltll uf L'U\lIl' 

"c11 1II!: " 

"YOUI VHJl.ltlOlll()uld h.,vI' Il 'l.l:ll! 
III a full' or " ~lI"P('II,11l11 \J. ,.'111 

hll'Ihl'. hl/lIl'vl'r, tlll r"",II,'Z .. ", 
.Ift' llllt'ndt il tu proll,,,tl ,.11, Ill" 'l'. 

Ilot 10 dl,wur.lg(,th'I:l,: ,1( tJvlI" .. 

(Th" /Ill dm, "W{' .lIt Il'I 1:"lI't' l,) do 
allylhlllg tlll' lll/It' bill l/Il ... , dl' ")'.1111 dlHI 
wc WOII't lit' ,li 11Il t' ") 

I1lt I~ dl el/wd m'Il ,'"JI;, ,1 Ill\< "r ',Il'.­
pen'>lOn w,1I bt· d'>\I·."cd Thl'I' 1',.1 ;. ,1 'I! 
thl''>t "A,1I;':I1\'.tr,l1lll' Al tll;l, "L, l' .l' 111-
fun t'/iient M,l/1l1dl Wh"t ... 11 l", t" l,fi",: 
ouI thl' "finn" 51(!L (If tll!' (' I"ll/ Illl III 
pOilly {Jf "hl' Lm hlll Ilrlll" .II. l'" !lledl­
tâted vlO1.ltllJJ/' III tL, 110 tl"",d ' . ,IIllplt' 
of Clyde ':,IIlJJlter\ ~,(jI.tll<,l, of ,,'. 11/)11 

210, Wllllh 1~1(ji'f,: zl1< h ,Il,: , ,lll"" VIf,­

l.ltt'd /II 19!:lfj, 1111' Iw,t lJI:. Jl' •• dl .1.'.' ,.1 ]1-

!o-:W d.iy lIU'W,t' ~u'I)(,Il',I,," '-,1 ( " Hl dl­
ell~e Vlll!dllOIl 1',11,111/1 > df(' d".1I,1 zh.,t 
dlld Hn:p dlJlllJlrllg wlth Illft!.. 1 l' J" .. l', 

!:lOIII(' (jIfC!I'l" Lln't !)( (" ,iii • "b)' 
thl, procc~., SollJ Johll ~IIlJtJ.. "i. ( ','II'Z 
"u~pl'nJ ,>ullwone\ pilot lit l'!, " If hl 
dOt:"n '1 hd V{' 01/" Thl" ( .. ',1 ' ,l,' pI ",,'­

(lI1l'd thruugh tilt' (I,U! h " ï li!" WU(' 

:'9 ,Utll c;t,l', 111 1 ~m{, 
ül!llr Clil'Jft t lIWIII.1< Il',I,','';IJ,,' .1,lh, 

ll<,t of IlHht (OlllfllOII \llu1.I\II,I, " J '1('.1, 
are tlymg wlt!Jr,ul .1 V.l:lIlli 1:" .. l, ,i 
}/('gl,tr,nJrJfI, fJjJt'rdt,11j' WIII"'I.! Il., 'IUZ 
'.zde the UJlldltlUf" uf, dl, (JjJ'/d' , " Cr /­
IIfIL.ltt'. luw fl/IlIj(, .llld Il'I! Il'd1l,:,, 1,,1,)' .1 

]rJUflJl'Y ur 1 ('dl/lit ,d LrJi: flJ! .II' dl,' l<ifl 
If .Il! t),l', ~lll.Hh uf "Illi' J~I,,11i1 r", 

thl'II take ,()[Ilt' {olllfurt III Il., fllh/'r 
th.lIlg(· ... In the dVlollol1 ('lIfolll'lllt rd prt, 

ce'" 
lndu,>lry l'.!ftll IIMtlf,!, l , "Jill,: 1 / .lI t'i/' 

311111J.d ellfu[ceJllUlt 'Mlrk,t.r,,1 l,' id ln (Jz­
tawd eVf:ry Lill 1I0W.1ft! ('{Jld", r,', " VI"" 
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prl'!>ldcnl reprf>~cntmR thE- smaller air 
carrlf'r~ al the Air Tran<;port A"~()("latlOn 
of Can,lda. ha., hecu ln <;cvrrdl "Afler 
gf'l tlllg OVf>r thr fac t that you arr ~lttlJ1g III 
a rooHl. oullluml){'u·d and <;urround('d by 

~ DoT f'nfore ('IIwnl IYIW<;. you fllld sorne 
" good tllllllo:" comc out of the' mertmg"." he' 

.,'!ld "Mo,1 f('cf'nlly. w;o (omplalIIed that 
Ihr' "'111,111 (Jpf'ralm, W('re bClIIg tled up 
WII Il IJd\l' 11I'~1){"( 11011 ... hy s('vI'ral dlfferenl 
hr am hl'\ of t hf' 1)( l who werr aillooklllg 
al 1 hf' ,MII(' IhlJ/f.! A ... a re~ult. they are 
makllll( f'florr... to combllll' Ih('lr VI<;I'" ..,0 
1/11' (J1H'T,llor cali lIIel'1 Wllh themall al 
OlH (' .wd tllf'/l Rf'1 hal k tu WOTk " 

• 1 

"Kllowledgp" and "awarene<;<;" are 
"'(JIII(' of 1 Ill' /l('W byword ... III the enforee­
IIW/ll hr,lIu h M.tklllg the I~nforrelllent 
M.HllI.11 avall.lhll' to Ihe pubhc (catdlogue 
# TI':nlil'I' .. Canadlan Governlllent l'ub­
h ... llIIlJ.: Ct'1I1 ft'. Off,lw.l. Ont K l A O~Y. 
$7 :'0) 1\.1 ... 11·p III th.tl dlrecllon blforcp­
IIl1'lIt "'pl'( 1,"I"h :trI' av.tll.thle on .t 1IIIlIIed 
ha .... " for ,Il!ChO/VI"U.II prt'''t'lItatlon'' 10 aVI­
allOl! group" John ')Ylnth \.IY" Ihal thl" 
eclu( allon.11 a ... '){·( 1 of enfon ('ment repre­
"l'III" only .1% of 1'1, .IIIIIU.II hudgl'! hut It 
IIlOVIc!(· ... 111C' IJlggl' ... 1 Il'Ium for the doll.1I 
III 1/11' f01l1l of publH rO!llpll.IIIU' 

By LIT tlU' IlIggl',,1 (h;'lllgl' III the en­
for (t'menl pro( l'''''' W,I, 1 hl' forlll.ltioll of 
!lit' CIVIl AVI,lllOn '1 nhunal Con,l,lllIg of 
T{'''I){'( h'!! pt'opll' frolll ail walk,> of IIfe 
a, ro"" C.III.III.I. tll(' IIII'mOl'r, of the 1 rtOU­
Il.11 /W.II aPI)!'al" of oIdmlOl"tratlv(, action 
(a ... t'" Be/,m' CA 1 W,I'" forllled. all('ged 
oITt'/ld('" who /l'II tlwy W!'rt· deall a raw 
dt'al hy tht' Dol' h.lcI to u,t' tilt' expen ... lv(' 
Ille! t 1111(' (OIl"UlllIlIg CIVIl C()urt~ a .. tht'Ir 
ollly H'( our ... !' 

Th(' fll,>1 It'vl'l of l'AT appt'.III, hearcl 
I)j'fort, a "lIlgle 1Ilt'III!Jer of the Tnbullai 
who III.I\, (on/Il Ill, ft'J('cI or anwlld the 
('lIfor ('t'IIlt'lIt .!Ct 1011 llll' ht'aTIIIg, .tr('I('~ ... 
for/lMI th.1ll l'OUI t proC(·t·dlllg ... and are 
h('l<I ;'1", lo'op 10 10, .111011 of the al/t'gl'cI VIO­
I,ItlO/l .1'> pO"'lbl(' E,tllt'r the olTt'ndl'r or 
tIlt' HoT III,Ji .IPP(·,II l/tt' filldlllg<, of tlH' 
l'nhuII,II nU'IlIIH'1 III Ihat <;ltuatlOlI tht' 

(.1,,(, 1 .. /t'\ll'\I,I'd 11\'.1 Ihret'-nlt'Illher p;'llll'I 
of Iht' l'AT w/to H'.HI tht' 1 rail'>! npl ... of tht' 
flr .. t .lpp!'.11 ,III" Iw.lr.1I gl.IIlt'I1I" from buth 
~1!1t'~ Tht'II verda t '" final and bUldlllg 011 

bot h p.1 rt II· ... 
A "II 'Ill l ... ulgh l.Hg(' IIlllllher of appt'.tls 

l('o,lIlt III .lu.1ItI'tnl.I',c'o"llIt'lIt IIlI.Hor uf 
tht' ollt'u!!'·I'" John 1 ..... (·11111.111. pre"'lclrllt of 
l'ro.lv JUIl'III.lt H\II,II ~'\l'nH 1''0. a company 
Ihal pl <1\ 111(', t'\perl wJlne", ((',tlllltHI\ III 

,1\ lat 1011 Ittl~:.It IOn, bl'h('\('" tilt' l'nforce­
nWllt pt'Opll' .Ift' ~tlll ... llOrlhalld('d d(' ... plte 
tht'Ir 11111 ('.l'l'cl Ilulllher, "The ('lIforce­
lI11'nt "Pt'< lah"", aIt' wt'II Ir.lIl1et! hut ~lI1ce 
Iht,\, d.HI·1 h.1\(' t'nough tUlle to ade­
qu.lh'h' IH(·Il.lrt· Ihelr (a~t's. so lIIany gt't 
thwwn out .. 

'1/1<' Ilnlt' r.IlInr 11It'''t'nt~ anot/ler prob-

l
ll'III. ;'lu oldmg to 1 ..... (·1II11all "Wh.lt about 
o;.lft't\ dllllll): Ihe thret' IIlllnth ... between 
tht' dt'tt'( tllln of .1Il (lllt'ihe ;'It}(! tht· ao;ses~­
Illt'nt (lf .1 pt'n.llty? Wh)' can't the Il,<,pertor 

-- --~---

tell the guy that he has been caught 
breakmg Air Reg, and he better stop It 
becau,e he IS gomg to get fined or lose hls 
hcen!>e)" 

I<;<;enman belleves enforcement IS nec­
e ..... ary and the present system tS r,>od but 
underlunded "If an operator spends the 
tlme and money to defend hlmself hefore 
the Trlhunal. he wauU, to know It Isn't 
wa<;ted by sorne poorly-prepared govem­
ment offiCiaI," he ,31d 

Issenmdn belleves Canadlan, are forlu­
nate to have a system that allow<; for feed­
hac.k and change "In the Umted State!> 
they have harac;smpllt, not enforcement." 
he !>ay<; "When you start shuttmg down 
free enterpnse hke that, three mspectors 
1" too many That IS not the case m Can­
ada" 

Sn what do you do If the enforcement 
,>()(,clall"t., come after you) Co-operate_ 
The enfarcement mandate 15 to apply pun­
I"hmellt when mdlVldual<; fall ta be motl­
vated ta voluntanly lOmply wlth th" law 
FalslfYlllg documents, destraymg eVI-

'f8I nforcement 
M;s officiaIs are 

allowed to bargain 
with offenders if 

they lee} the public 
interest is still 
being served. 

dence. IVlllg and deu} mg IS lIke wavmg a 
red flag al a bull Enforrement personnel 
are human and a lIttle co-operation can go 
a long wal' 

The otlH'r e>..tremt' 15 sptlhllg your guts 
out ;'Ind adnuttmg everythlIIg yall dld 
wrong .. IIlle your fir~t solo Enfarcement 
<;pt'CI.lh'it5 are tramed profe~<;lOnab Each 
olle h;'l" hJd DoT enforœment tramlllg at 
the COfllw.llI. Ont tramlllg cenler a~ weil 
a, "upplernental KIIl(,~1C trallllllg (lhe ~CI­
t'nct' of body language) 

If Il .... a ~eflous offense, get a lawyer, 
preferably Oll(' wlth e),penencc III aVIatIOn 
la\\ Ptlol unlOllS and mdustry trade or­
galll7atIOIl, are set up 10 help For mmor 
vloldtlOll:', you WIll hav(' to rneasure 
whethl'r vou \Io;'lllt the e>..pen .. e of counsel 
to IIght a $100 fine or seven-day su<;pen­
.,Ion Pllot<; who fi} a( ro~s dlfferent Dol' 
adlllllllstrative reg IOns Will have the added 
hurdl'n of deallllg wlth an IIlvestlgatlOn or 
appt'al O\er a long dl,tance 

C onlll1erCial operators ;'Ire lIottfied If 
Ihelr o;t.lfT h.!\'e been ao;sessed a VIOlation 
but befme you get too upset over havlIlg a 
blellll<;llt'd record, understand that your 
t'nforcl'ment file 15 protected un der the 
Pn\ ;'Iey Act and no olle outslde the gov­
ernment hao:; acce~s to It wlthout your per-

mISSIOn If you are a good CitIZen for t\\ù 
years, you can apply to have the enforle­
ment actIOn removed from your file CA T 
declslOns and CIVIl court cas"" are, ho\lo­
ever, a matter of publtc record 

What 1<; the effect of VIOlation:, on dlr- 1 

craft msurance? Sald Da .. e McCanll, a Tv­
ron to-based aVla tlOn lIl!>urance brol.l'r . 
"There IS no set poltcy Each IIIsurance 
company \anes but generallv If the ofl­
enses are not tao senous they don't seen, 
concerned over one or two VIOlatIOns, e:,­
peclally If they are ~pread over a large 
number of flymg hour5 Aiter that, Jt ma\, 
not be a questIOn of IIlcreased premlUr.;~ 
but whether you can get coverage dt ail " 

Of course, the best thlllg to do IS to 
keep your nase c1ean and obey the Idw or 
find a dtfferent occupatIOn Our fiCtltIO~" 
vlOlator. Clyde Shunter. would ltJ..ely bave 
accepted hls pumshment of a tWO-\vb::'" 
suspensIOn and returned to flYlOg Will. ;. 
ltttie les5 entbu!>la:,m. but Wlser Eurl 
Nlghtlllgale wOùld probably have pald ~, 
$500 fine and sacnficed sOllle revenUt 
tlymg to tlghten up hls mamtenance 

Flylllg epltomlzes the freedom enJoyed 
by Canadlans hVlllg III a dernocratlc coun­
try The word "enforcement" mahe~ 
many people cnnge For the small charter 
operatûrs who draw the most vlOlatlom,. 
the Increased enforcement actlvlty may 
be percelved a~ another na II III the coffin 
The manufacturers aren't malong alrcraft 
for them, thelr pllots and mecharucs are 
stampedlllg ta the reglOnal alrhnes and 
tnelr IIlsurance compames taJ..e premlum~ 

1 away III armored trucb 
There are problems Enforcement 1::­

only fair If It IS evenly apphed but 111 a']) 
system run by humans, there are IIIcon~,,>­
tencles There 15 some re~lstance (roll; 
rur Traffic and Fhght Service emp,o) eL~ 
III thelr role as pol:cemen They are nu: 
glven any dlscretlOnary powers ln tht :.­
reports of VIolatIOns but It I~ cVldel1L Irù •• 
tlylllg to dllferent dlrport5 that some C0 •• -

trollers mounl a hlgher hor::.e th an olher~ 
If they are expected ta report every vlOld­
lIOn of the AIr RegulatIOns III a fllght 
tral/llng emlronment, then they create ar-, 
avalanche of paperwork 

Another problem IS a lach of expen­
enced people III the DoT. It's easy to tram 
someone 10 che ch documents, but If th,: 
II1dustry'~ reactJOn 15 to Improve the \\a, 
lt crosses t's and dots l'~, has safety beea 
served? In the IIst of the top five enforœ­
ment actIons III 1986, low flymg was the 
only non-paper VIOlatIOn 

The next step may be more enforce­
ment The proce::.s now III place does not 
:nclude a reactlOn to 31rhne deregulallOH 
SlIlce deregulatlOn otliClally began at the 
beglTlJung of thls ) ear. the enforceme:1L 
branch has yet ta see what effect the pos­
Sible IIlcreased COr.1petltlOl' will have 0:1 
IIldustry comphance wl!h [he law. But 
wlth planned survel!;anCF., t}:<> J)0[ won', 
be waltJl1g for the dl.Cldent StatlstlCS to 
tell the story -+ 
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11.13 SAf~PLE PRELIf1JNARY INVESTIGATION REPORT FORf"1 

lI('AlTNf:IlT Of TWSPORT 
AVlATJOli UFOIICE.c[IlT 

,anlMIIWIY •• y[STI~TJOIII RE'ORT DATE 

DOECTIO" SOURCE' 

ADDltESS' 

ALlEGEO OHUIDEA. 

ADDIIESS: 

'HON[ 110.: 

AIRCRAFT INVOL VEO 

OIllIlER' 

ADDRESS 

PLACE Of OCCURRf liCE 

'HONE 110.: 

TTPE: 

fiLE 110.: 

I['OIITEO: 

.,ARICED STATE.c[:aT TAAEII: fiN 

CO •• IIVOI.YEO· 

ADORESS: 

RHSP AREA- _______ _ 

DATE OJ' AllEGED YIOLATION(S) (OlM4n): FROII: Ta: ___ _ 

IWIRATIY[' Ill: 

IIITIIIESS( H) ADDIIESS PHOIIE 

1. ______ _ 

1, ______ _ 

J, ______ _ 

EY 10[lIeE (TTPE) RE QUE STlD OITAIIIED 

rOSS.'LE AIR UGULATIOIIS/AltOs .0. IEVED Y10lATlD 

CASE OPmo YES/HO If YES, OIiS CASE 110.: 

ASSIGN[O [1!F()f(COtlNT SPECIALIST AltO COOE (prlnt): 

PUORIl' (1/2/3/.): 

AUTHOI\llm EMfORCUV:NT 'UlSaN. _____ _ DATE: ______ _ 

------ ----------------------------------------
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11. 15 SAMPLE STATEMENT FOru-1 - B 

Place: Date: Time: 

Statement of: 

1 HAVE BEhN ADVISED THAT 1 AM NOT OBLIGED TO SAY ANYTHING 
UNLESS 1 WISH TO DO SO AND WHAT 1 SAY MAY BE GIVEN IN 
EVIDENCE. 

Wi tness:' ----- Witness: Signature: 

Date: Date: Date: 

Time: Time: Time: 



( 

APPENDIX F 

Sample FAA and Transport Canada 

Letters of Investigation 
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2150.3 

July 5, 1979 

FIGURE 4-2. SAMPLE LETTER OF INVESTIGATION 
FLIGHT OPERATIONS 

File Number: 80CE040235 

Mr. John D. Smith 
1711 Colorado Aven'le 
River City, Iowa 51649 

Dear Mr. Smith: 

5/16/80 

Personnel of this office are investigating an incident occurring on July 4, 
1979, which involved the operation of Cessna aircraft N57785 in the vicinity 
of City Park at approximately 3: 15 p.nt. 

The aircraft was observed and identified as Cessna N57785 diving on plc­
nickers and bathers from 3:15 to 3:35 p.m. We were Informed that Cessna 
N57785, piloted by you, landed at the airport at 3:45 p.m. Operation of 
this type is contrary to the Federal Aviation Regulations. 

This lp~ter is to inform you that this matter is under investigation by the 
Feàeral Aviation Administration. We would qppreci~te receiving any evidence 
or statements you might care to make regarding this matter within 10 days of 
receipt of this letter. Any discussion or written statements furnished by 
you will be given consideration in our inveRt"igation. If we do not hear 
from you within the specified tim~, our report will be processed without the 
benefit of your statement. 

Sincerely, 

JOHN L. DOE 
General Aviation Operations Inspector, GADO-4 

Chap 4 
Page 64 
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CHAPTER Il 

SAMPLE LETTERS AND NOTICES 

Il.1 SAMPLE LETTER OF INVESTIGATION 

(kegional Address) 

REG 1 S'I'ERED 

fvlr. A. Pra t t 
211 2nd Avenue 
Chatham, N.B. 
F8S 101 

Dear Mr. Pratt: 

l am investigating a possible violation of section 534(2)(a) 
of the Air Regulations, low flying over a built up area. 

An aircraft identified as Cessna C-PCFO was observed flying 
at low level in the vicinity of Percé Rock and the town of 
Percé at approximate1y Il:02 hours local time. The aireraft 
jourllcy log and wj tnesses confirm that you landed at the 
Gaspe, P.Q. airport at Il:28 hours local time February 2, 
1987. 

You are invited but not obliged ta respond with any statement 
or evidence you wish to subrnit. Any statement you have ta 
make may be used as evidence in this case. 1 can be reached 
at the above address or by telephone at 

If 1 do not hear from you by (30 days 
from the date of letter), 1 will be obliged ta make 
recommendations on your case to the Regional Manager Aviation 
Enforcement without the benefit of input on your behalf. In 
any event you will be informed in writing of the outcome. 

Frank Brown 
Civil Aviation Inspector 
Aviation Enforcement 



APPENDIX G 

Sample of FAA Letter of Warning 

and Letter of Correction 
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May 9, 1979 

Mr. John Smith 

FIGURE 11 -6. SAMPLE lEITER OF OORRECl'IOO 
F1..lGHl OPERATIœS 

100 Bush Street 
Atlanta, Georgia 30308 

Dear Mr. Sni th: 

2150.3 CHG 1 

This letter i8 in regard to )'Our operation as pilot in comnand of Cessna 
180 N24689 on M:ly 2, 1979. 

On that date you flew from City Airport to Brown Field and returned to City 
Airport. Available facts and infonnation indicate that without prior 
pennission you flew through a restricted area over the Midtom Atanic Energy 
Plant during this trip, \\.hlch i8 contrary to the provisions of FAR 91.95. 

As a result of our discussion of this incident, yOll agreed to receive addi­
tionai instruction before May 30, 1979. We understand that you have 
received 4 hours of grornd school instruction in rrap reading and 
cross-country flight plm~ from a certificated flight instructor. 

In closing this case, we have given consideration to aIl available facts anà 
concluded that the I1E.tter does IlOt warrant legal enforcanent. In lieu of 

* such action, we are issuing this letter \JUch will he made a matter of 
record. We will expect your future corrpliance with the regulations. 

Sincerely, 

SAM B. EARI.X 
Chief, ATL GAro 

Chap 11 
Page 151 
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* 
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2150.3 CHG 1 

Novanber 20, 1979 

Mr. Fred Smith 

FIGURE 11-2. SAMPLE WZ\RNING lEITER 
FLIGHT OPERATlOOS 

1075 Victory Boulevard 
Los Angeles, California 90009 

Dear Mr. Snith: 

8/11/80 

Q1 October 20, 1979, you were the pilot in ccmmand of a Beech Baron N13697 
that entered the City Airport traffic p3ttern and landed at the ail:port 
without maintaining radio oammunications with the airport traffic control 
tower. 

After a discussion with you ronceming this flight élnd your derronstrated 
effort te adequately familiarize yourself with the local dir traffic rules 
pertaining to City Airport, ~ have concluded that the matter does rot 
warrant legal enforcernent. In lieu of such action, ~ are issuing this 

* letter which will be made a matter of record. We will exp=ct yoUl." future 
compliance with the regulations. 

Sincerely, 

JOHN J. FRANK 
Chief, Van Nuys GAIX> 

Chap 11 
Page 146 
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APPENDIX H 

Designated Provisions in Canada 
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Air Regulations Series 1 No. 3 



ATTACHMENT 1 - 3 

REGULA TIONS DESIGNA TING REGULATIONS AND ORDERS, PRESCRIBING 
INFORMATION TO BE INCLUDED IN NOTICES OF ALLEGATIONS AND 

PRESCRIBING MAXIMUM A,\t10UNTS PAYABLE Il,) RESPECT OF CONTRAVENTIONS 
OF DESIGNATED PROVISIONS 

(Air Regulations Series l, No. 3) 

Short Tltle 

1. These Regulations may be cited as the Designated Provisions Regulations. 

Interpretation 

2. ln these Regulations, 
"Act" means the Aeronautics Act; (LOi) 
"designated provision" means any regulation or order or any part thereof made under 

Part 1 of the Act that has been designated by subsection 3(1) of thcsc 
regulations; (texte désigné) 

"Minister" means the Minister of Transport. (mmistre) 

Designa ted ProvIsions 

3. (1) The provisiOns listed in column 1 of the schedule are hereby 
designated as provisions the contravention of which may be dealt with under and ln 
accordance with the procedure set out in sections 6.7 ta 7.2 of the Act. 

(2) The amount set out In an Item of coJurnn II of the schedule is the 
maximum amount that may be assessed as a penalty for the contravention of the 
provisiOn set out in column 1 of that item. 

(3) A notice issued ta a persan by the .\1mister pursuant to subscctlOn 
6.7(1) of the Act shaH specify 

(a) the designated provision that the \o\lnlster believes has becn contravcncdj 
(b) the particulars of the alleged contravention; 
(c) that payment of the amount set out ln the notice Will be accepted by the 

Minister as complete satisfaction of the arnount of penalty for the alle[;cG 
contraventIOn and that no further proceedings under Part 1 of the Act wtll 
be taken agamst the persan in respect of that contraventIOn; 

(d) that if the pers0n fails to pay the amount set out ln the notice ln 
accordance Wl th the requirements set out therein, a copy of the notice w 111 
be forwarded to the Tribunal and the Tribunal wW determme whethcr the 
alJeged contravei1 t ion took place; and 

(e) that the persan w.1I be given a full opportunlty consistent wlth procedural 
fairness and natural justice to present eVldence before the Tribunal and 
make representations in relation ta the aiJeged contravention. 

48-.5 

Amendment No. 54 
04/07/86 





ITEM -
31. 
32. 
33. 
34. 

3'. 

36. 
37. 

38. 

39. 
40. 

41. 

..... 

42. 

43. 
44. 

4'. 
46. 

47. 

COLUMNI 
OESIGNATED PROVISION 

Air Regulations 

Paragraph 825(I)(a) 
Paragraph 825(l)(b) 
Paragraph 825(1)(c) 
Paragraph 825(1)(d) 

Subseetion 826(1) 

Aireraft Seatsz Safet~ 
Belts &. Safet~ Harnesses 
Order 

Subsection 3( 1) 
Subsection 3(2) 

Subsection 5(2) 

Subsection 6(1) 
Subsection 6(2) 

Section 7 

Life-Saving Egui2ment 
Order 

Section 3 

Subsection .5( 1) 
Subsection 5(2) 

Section 6 

Section 8 

Pilot Licence Privileges 
Or der 

Section 3 

48-7 

COLUMN Il 
MAXIMUM AMOUNT OF PENALTY 

$ 250 
250 
250 
250 

500 

1000 
1000 

1000 

1000 
1000 

1000 

750 

750 
750 

no 

750 

7.50 

Amendment No. 54 
04/07/86 
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ITE.'v1 COLUMNI COLUMN II 

DESIGNA TED PROVISION MAXIMUM AMOUNT OF PENALTY 

Aircraft Mamtenance 
Engineer Licence 
Privileges Order 

48. Paragraph 3(a) $ 750 

49. Subsection 4-(I) 750 
50. 5ubsectIOn 4-(2) 750 

Communication Failure 
in IfR Flight Order 

51. Paragraph 3(a) 500 
52. Paragraph 3(b) 500 
53. Paragraph 3(c) 500 

54-. Section 4 500 

55. Section 5 500 

Classi f ica tion of 

( 
CanadJan Airspace Order 

56. Section 5 500 

57. SubsectlOo 7( 1) 500 
58. Subsection 7(2) 500 

59. Section 8 500 

60. Paragraph 9( 1 )(a) 500 
61. Paragraph 9( 1 )(b) 500 

62. Subsection 9(2) 500 

63. SectIOn 10 500 

64. Section Il 500 

65. Pardgraph 12(1 )(a) 500 

66. Subparagraph 12(l)(b)(i) 500 
67. Subpar agraph 12(l)(b)(ii) 500 

Amendrnent No. 54 '\ 

04/07/86 4&-8 "-" 
~ 
1 



ITEfv\ COLUMN 1 COLUMN 11 
DESIGNA TED PROVISION MAXIMUM AMOUNT OF PENA~ TY 

_. 
Classif ication of - Canadian AirsEace Order 

68. Paragraph 12(1 )(c) $ 500 
69. Paragraph 12(1 )(d) 500 
70. Paragraph 12(l)(e) 500 

71. Subsection 12(2) 500 

72. Paragraph 12(2)(a) 500 
73. Paragraph 12(2)(b) 500 
74. Paragraph 12(2)(c) 500 
75. Paragraph 12(2)(d) 500 

76. Paragraph l3(a) 500 
77. Paragraph 13(b) 500 
78. Paragraph 13(c) 500 

79. Subsection 14(1) 500 

80. Paragraph 14(2)(a) 500 
81. Paragraph 14(2)(b) 500 
82. Paragraph 14(2)(c) 500 

83. Paragraph 15( 1 )(a) 500 
'" 84. Paragraph 15(1 )(b) 500 

85. Subsection 15(2) 500 

86. Section 18 500 

87. Section 19 500 

S~ecial Aviation Events 
Safety Order 

88. Section 3 750 

89. Paragraph 6{a) 750 
90. Paragraph 6(b) 750 
91. Paragraph 6(c) 750 
92. Paragraph 6(d) 750 

93. Paragrôph 9(a) 750 
94. Paragraph 9(b) 750 

48-9 Amendment No. 54 
04/07/86 
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5/16/80 

FIGURE 12-1. SAMPLE CIVIL PENALTY LETTER 
INDIVIDUALS 

(Federal Aviation Act) 

CERTIFIED AIR MAIL - RETURN RECEIPT REQtJESTED 

Mr. William C. Jones 
77 Underwood Lane 
Gardenia, New York 12345 

Dear Mr. Jones: 

2150.3 

We have received a report that on April 28, 191<J, ~IO\1. the holder of 
Mechanic Certificate No. 1234567, were assj gned by l~ùrthern Airways, Ine., 
to perform maintenance on a jet fuel control unit bearing Serial No. 23332 
at New York International Alrport, New Yorle. Subsequpnl to your overhnul of 
this unit, ft was installed on Northern' s Roelng /07-331, Registl"é1tion No. 
N704NA. 

On June 26,1979, at Wichita, Kansas, dUl'illg the eOI1('~e of schedulcd Flight 
2, the aircraft was forced ta abort a takeof f as a res\I] l of a mal funclion 
in the no. 2 engine. The malfuO< .. tion resulted in a fire ln sald engine 
which required the asslstancp. of ground emer:gency equipment to cxtingùish 
and which resuited in serious damage t? the engine. 

Further investigation of the incident led ta the discovery that during the 
overhaul of the fuel control unit referred to above. an "0" ring seal was 
omitted from the throttle valve assembty portion of the unit. Further 
investigation revealed that you were the mechanic who performed the ovarhaul 
of this unit. Inasmuch as records disclose that no further maintenance was 
performed on the throttle valve ass~mbly prior la the time of the incident, 
the only reasonable conclusion that can be drawn is that you failed ta 
install the required "0" ring seai. The relevant portions of the carrier' s 
maintenance manuai clearly describe the procedure for overllauling the fuel 
control unit and it is apparent that you 6hould have bean acquainted with 
the proper maintenance procedure for this item. 

By reason of the foregoing, you v101ated Seclio,l 4'j.13(b) I)f the Federal 
Aviation Regulations in that, subsequent to your performance of the mainte­
nance, the affected part was not equivalent to Ils orlginal or propcrly 
altered condition with respect ta mechanical function, structural strength, 
and other qualities affecting airworthiness. 

Under Section 901(a) of the Federal Avialion Acl of 1958, as amended, you 
are subject ta a civil penalty not to exceed $1,000 for this violation. In 
determining an appropria te sanctinn, we have Laken into consideration the 
comments suhmitted in your letter ta us of July 25. 1979, as well as infor­
mation received from Northern Ajrways, lnc., indjcating that you have 
received a written reprimand élnd ét suspensloll from pay status fcr a period 
of one day as a result of this im:ldent. ln view of the foregoing, but also 

Chap 12 
Page 201 



2150.3 5/16/80 

considerlng thAt safety ln air transportation was affected by your viola­
tion, we would accept $100 in settlement of this matter. An explanation of 

1. the Rettlement procedure 16 enclosed. 

We will take no further action for a perlod of 10 dÇlys after your receipt of 
this letter in arder to afford you an opportunity to submit the suggested 
amount in settlement or furnish additional information pursuant to the 
descri bed procedure. 

Sincerely, 

Regional Counsel 

Enclosure 

Page 202 

(Note: See Figure 12-2 for companion civil 
penalty letter to the air carrier involved.) 

Chap 12 
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REEY.AMINATION AND REINSPEcrlOO UNDER SEcrION 609 
OF 1HE FEDERAL AVIATION Acr 

800. AlJnIORI1Y. Under Section 609 of the Federal Aviatioo Act of 1958, the 
Administrator is authorized to reinspect any aireraft, aircraft engine, 
propeller, applianee, air navigatioo facility or agency, and to reexamine any 
ainnan at any time. Reexamination or reinspection does rot preclude the 
taking of pmlltive enforcanent actioo when appropriate. W1en any certificate 
holder fails to canply with a request for reinsp~ction or reexarnina.tion, 
Section 609 provides legal procedures to n~C!llire that the certificate holder 
be reinspected or reexamined. 

801. PROCEDUlŒS. W1en an inspector, a Regional Flight Surgeon, the 
Aeranedical Certification Branch (AAC-130), or the Federal Air Surgeon have 
reason to believe, either through reliable reports, personal knowledge, or en 
the hasis of evidence obtained thraugh investigation, that a certificate 
holder rmy not be qualified to exercise the privileges of a particular 
certificate or rating, a reexaminatian or reinspection nay be required. 

a. 1he investigating inspector, or office of medlcal responsibility, 
will notify the certificate holder by certifieà ooil that a reinspectioo or 
reexamination is necessary. 

b. The letter shoold specify the time, place, and subject of the 
reinspection or reexamination, giving adequate consideration ta the 
convenience of the certificate holder. 

c. 1he inspector shoold be careful to point rut exactly the rating, or 
ratings in the case of airrran or repair station certificate holders, the 
specifie type eertificate, or production certificate in the case of 
certifieated rmnufacturers, on which the inspector wishes to conduct the 
reinspection or reexamination. The office of medical rl;!sponsibility should 
identify the specific infortlB tien or history needed to de termine that the 
holder of an ainnan rœdical certificate rreets approprjE~e rredical standards, 
and the class of medical certification which the FM wishes te reexamine. 
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Sample 



US DepanmenT 
of TransporlorlOl1 

Federal Aviation 
Admant5tratlon 

Case No. 

-
Süuthwest Region 
ArKansa5 Lo ... ,s and 
r"ew rvh::~,cü Oklahürna 
le"as 

CERTIFIED - RETURN RECEIPT REQUESTED 

TO: 

NOTICE OF PROPOSED CERTIFICATE ACTION 

PI') BD, 16él~ 
.. ~OO [j,~l. I\.~Jurl(J Pi)", l 
l':,;': V,or:r Ic,(a576101 

Take notice that upon consideration of a report 'of 
investigation, it appears that you violated the Federal 
Aviation Act of 1958, as amended, or regulations issued 
thereunder by reason of the following: 

1. You hold Airman pilot Certificate No. with 
commercial pilot privileges and various ratings, including 

• airplane multiengine land rating. 
{ 

" 
2. On March 

Ci v il Aire raft 
property of another, 

you served as pilot in command of 
, a Cessna Model 401 airplane, the 
in a flight in air commerce from 
to 

3. You carried on the flight in question, Mr. Kirby Klein, 
to whom you were giving flight instruction. 

4. On approach to Silver City, New Mexico, on the flight 
in question, you failed to assure that the fuel selector valve 
was changed from auxiliary tanks to the main tanks for landing, 
as required by the operating limitations set forth in the --' 
Cessna 401 Airplane Flight Manual. 

5. The flight in question terminated in an accident on 
approach to Silver City, New Mexico, as a result of fuel 
starvation. 

By reason of the foregoing, you operated said aircraft in a 
careless manner so as to endanger the life or property of 
another. 

~--......, --= 
'''.~--= 

~E --= 
~ .. ~ =---::= /iD r..,. of A. T,.Hic CQI"l'ol E .. :.II_ ---• ., - A S.1IIWMrd for a.. World -



usOepatmem 
a 'tcnponanon 

SoulhweSI Region 
Arkansas LOl.Ilslana 
New MexIco Oklahoma 
Texas 

PO Bo- 1689 
4400 B,ue MOuro R08::l 
FOr! Wortn 'TeAa~ 76 ~ 0 ~ 

r.deraI AIfIatton 
AdminAltra!ton 

INFORMATION WITH RESPECT TO NOTICE OF PROPOSEO 
CERTIFICATE ACTION 

Within fifteen (15) days after your receipt of this 1etter, you 
may proceed 1n one of the ways set forth below. You should use 
the enclosed form to indicate how you elect to proceed. You may: 

1. Surrender your certificate on or before the ab ove date. 
In this event the Order proposed in the Notice will be issued at 
once effective the dQte your certificate 1a surrendered or mailed 
to the office listed below. 

2. 
in the 
appeal 
may be 
by not 

Indicate your desire to have an Or der 1ssued as proposed 
Notice of Proposed Certificate Action so that you can 
to the National Transportation Saf~\:.y Board (NTSB). This 
done by checking Item No .. 2 on the enclosed reply form or 
responding to the Notice. 

3. Answer the charges in writing. with such answer you may 
furnish such additional information, including statements by you 
or your representative or others, or other documentary evidence 
as you may wish to have considered. 

4. Request that you or your representative be accorded a 
conference wi th an attorney --

r 4. At the FM Southwest Regional Office, Fort Worth, 
Texas or at the Flight Standards District Office nearest your 
home (list of offices attached). Conferences in air carrier 

\...Sases will be held only at the Regional Office: 

b. Or, if you reside outside the Southwest Reg ion, you 
may request that the case be transferred to your area~ 

At this conference you may state why the proposed action should 
not be taken, and you may present evJdence and information on 
your behalf. 

5. If you filed an Aviation Safety Report vith the National 
Aeronautics and Space Administration (NASA) concerning the 
incident set forth 1n the attached Not ice of proposed Certificate 
Action you may be entitled to vaiver of Any penalty. If you 
claim entitlement to this waiver you must present evidence 
satisfactory to the Administrator that you filed ft report with 
NASA within 10 days of the incident concerning that incident. If 
you fail to provide this evidence to the Adm1nistrator within two 



/ 
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weeks after receipt of this letter you will Taot be entitled to 
the waiver of penalty. You will only be entitled to waiver if 
i t is found: 

a. That this alleged violation was inadvertent and 
not deliberate: 

b. That this violation dld not involve a criminal 
offense, or accident, or discloses a lacl<: of competence or 
qualification to the holder of a certiflcate: and 

c. You have not paid a civil penalty pursuant to 
Section 901 of the Federal Aviation Act or been found in any 
prior FM enforcement action to have committed a violation of 
the Federal Aviation Act or any regulations of the Federal 
Aviaticn Act witoin a period of five years prior to the date of 
the inc ident. 

In the event that you prove your entitlement to this 
waiver of penalty an order will be issued finding you in 
violation but imposing no civil penalty or certificate 
suspension. Your claim of entitlernent to waiver of penalty 
shall constltute your agreement that thlS order may be issued 
without further notice. You .nll, however, have the right to 
appeal the order to the National Transportation Safety Board 
(NTSB) pursuan t to Section 609 0 f the Feder a l Av ia t ion Act. 

Following issuance of an order, you will have the r igh t to 
appea1 such order to the NTSB under the provisions of Sectlon 
609 of the Federal AVlation Act. 

Address aU communications in this matter to the attorney who 
slgned the Notice of Proposed Certificate Action at the address 
below: 

Office of the Reglona1 Counsel 
Federal Aviation Admlnistration 
Southwest Region 
Post Office Box 1689 
Fort Worth, TX 76101 

Telephone: 817-877-2450 



DEPARTMENT OF TRANSPORTATION 
FEDERAL AVIATION ADMINISTRATION 

Date __________ _ 

Office of the Regional Counsel 
Federal Aviation Administration 
Southwest Region 
Post Office Box 1689 
Port Worth, Texas 76101 

Subject: Notice of proposed Certificate Action 

In reply to your Notice of proposed Certificate Action and the 
accompanying information sheet, l elect to proceed as indicated 
below: 

1. c:::/ 

2. 1 1 

3. ~7 

4. / / 

s. C::::./ 

1 hereby transmit my certificate with the 
understanding that an Order will be issued as 
proposed effective the date of mailing of this 
reply. 

l request that the Order be issued so that l mal' 
appeal directly to the National Transportation 
Safety Board. 

l hereby submit my answer to your Notice and 
request that my answer and any information 
attached hereto be considered in connection vith 
the allegations Set forth in your Notice. 

1 hereby request to diseuss this matter 
informally ~ith an attorney from your office 
al • 

1 hereby claim entitlement to waiver of penalty 
under the Aviation Safety Report program and 
enclose evidehce that a timely report was flled. 

Signature 

Telephone NO. 



----/ 

/ 
/ 

-
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***************************************************************** 

CERTIFICATION - PRIVACY ACT 

The information on this form is solicited under the authority 
of the Federal Aviation Act, Section 609. 

Submission of telephone number i5 voluntary. 

This information will be used to contact you regarding this 
enforcement case only. 

If you do not provide this information, there may be a delay in 
contacting you regarding your enforcement case • 



{ TEXAS 

Federal Aviation Admin1stration 
Flight Standards District Office 
Love Field 
8032 Aviation Place 
Dallas, TX 75235 

Federal Aviation Administration 
Flight Standards District Office 
Bobby Airport 
8800 Paul B. Koonce Drive, Room 152 
Bouston, TX 77061 

Federal Aviation Administration 
Flight Standards District Office 
International Airport 
Route 3, Box 51 
Lubbock, TX 79401 

Federal Aviation Administration 
Flight Standards District Office 
International Airport, Room 201 
1115 Paul Wilkins Road 
San Antonio, TX 78216 

OKLAHOMA 

Federal Aviation Administration 
F1iqht Standards District Office 
Wi1ey Post Airport, Room 111 
PAA Building 
Bethany, OK 73008 

ARKANSAS 

Federal Aviation Administration 
Flight Standards District Office 
Adams Field 
PAA Building, Room 201 
Little Rock, AR 72202 

LOUISIANA 

Federal Aviation Administration 
F1ight Standards District Office 
Ryan Airport 
9191 Plank Road 
Baton Rouge, Louisiana 70811 

NEW MEXICO 

Federal Aviation Administration ~ 
Flight Standards District Office 
2402 Kirtland Drive, Southeast 
Albuquerque, MM 87106 
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U!i Deponn lei II 
cl TronsporlOhetl 

Foderal Avlotlon 
Admlnlstratlon 

L .. : 4: :3 « fi' '9' Mill! 1# 

Subject: AVIATION SAFETY REPORTING 
PROGRAM 

1. PURPOSE. 

Advisory 
Circuler 

'CM' 

Date: ,"'ehruary 4, 1985 
Initiated br: ASF-200 

J2 ,,' q 'Ci 
AC No. 00-46C 
Change: 

This circular describes the Federal Aviation Administration (FAA) Aviation 
Safety Reporting Program (ASRP) which utilizes the National Aeronautlc::l 
ami Space Administration (NASA) as a third party to receive and analyze Avia· 
tion Safety Reports ThiS cooperative safety reporting program invites pilots, 
controllers, and other users of the National Aviation System or any other 
person, such as maintenance personnel, to report to NASA actual or poten· 
tlal discrepancies and deflciencies involving the safety of aviation operations. 
The operations covered by the program include departure, enroute, approach, 
and landing operations and procedures, air traffic control procedures and 
equlpment, pilotlcontroller communications, alrcraft movement on the air· 
port, and near midalr collisions provide data for improvirlg the current system 
and planning for a future system. 

2. CANCELLATION. 

Advisory Circular 00·468 dated June 15, 1979, Is cancelled. 

3. BACKGROUND. 

a. The prlmary mission of the FAA is to promote aviation safety. To fur· 
ther this miSSion, the FAA Instituted a voluntary Aviation Safety Reporting 
Program on April 30,1975, designed to encourage the reporting and iden· 
tification of deficiencles and discrepancies in the system. 

b. The FAA determined that ASRP effectiveness would be greatly enhanced 
if the receipt, processing, and analysis of the raw data were accomplished 
by NASA rather than the FAA. This would ensure the anonymity of the 
reporter and of ail parties involved in a reported occurrence or incident and, 
consequently, increase the flow of information necessary for the effective 
evaluation of the safety and efficiency of the system. Accordingly, NASA 
designed and administers the Aviation Safety Reporting System (ASRS) to 
perform these functions in accordance with a Memorandum of Agreement 
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executed by FAA and NASA on August 15,1975, as modified April 24,1979. 
Current ASRS operations are conducted in accordance with a Memorandum 
of Agreement executed by FAA and NASA on September 30, 1983. 

4. NASA RESPONSIBILlTIES. 

a. The NASA Aviation Safety Reporting System provides for the receipt, 
analysis, and de·identification of aviation safety reports; in addition, periodlc 
reports of findings obtained through the reporting program are publlshed 
and distributed to the public, the aviation community. and FAA. 

b. A NASA ASRS advisory committee comprised of representatives from 
the aviation community, including the Department of Defense, NASA, and 
FAA, advises NASA on the conduct of the ASRS. The committee conducts 
periodic meetings to evaluate and ensure the effectiveness of the reportlng 
system. 

5. PROHIBITION AGAINST USE OF REPORTS FOR ENFORCEMENT 
PURPOSES. 

a Section 91.57 of the Federal Aviation Regulations (14 CFR 91.57) pro­
hibits the use of any report submitled to NASA under the ASRS (or informa­
tion derived therefrom) ln any dlsciplinary action, except information con­
cerning cri minai offenses or accidents which are covered under paragraphs 
7a(1) and 7a(2). 

b When a violation of the Federal Aviation Regulations comes to the at­
tention of the FAA tram a source other than a report flled with t-1ASA undcr 
ASRS, approprlate action will be taken. See paragraph 9. 

c. The NASA ASRS security system is designed and operatec.1 by NASA 
to ensure the confidentiality and anonymity of the reporter and ail other par­
ties involved in a reported occurrence or incident. The FAA Will not seek, 
and NASA will not release or make availéible to the FAA, any report filed wlth 
NASA under ASRS or any other information that mlght reveal the idcntlty 
of any party Involvec1 in an occurrence or incident reported under ASRS. There 
has been no breach of confidentiality in the over 42,000 reports tlled under 
ASRS. 

6. REPORTING PROCEDURES 

NASA ARC Form 277 (revised October 1984), which is preaddressed and 
postage tree, is available at FAA offices. Tris form or a narrative report should 
be completed and mailed to: Aviation Safety Reporting System, P.O. Box 189, 
Motfett Field, CA 94035 . 
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7. PROCESSING OF REPORTS 

a. NASA procedures for processing Aviation Safety Reports assure that 
reports are Inltlally screened for: 

(1) Informallon concerning criminal offenses, which will be referred pro­
mptly ta the Department 01 Justice and the FAA, 

(2) Information concerning accidents, which will be referred promptly 
ta the National Transportation Safety Board and the FAA; and 

Note Reports dlscussing criminal activites or accidents are not 
de'ldentified pnor to their relerral ta the agencies outlined above. 

(3) Time·critlcal information whlch, afte!" de·identification, will be 'iro­
mptly referred to FAA and other mterested parties. 

b Each Aviation Safety Report has a tear-off portion which contains the 
information that identifies the persan submitting the report This tear-off por­
ton will be removed by NASA, lime slamped, and relurned 10 the reporter 
(lS a wcelp!. This will provlde Ine reporter wllh prool that he/she flled a report 
on a specllic Incident or occurrence The identification strrp section of the 
ASRS form provldes NASA program personnel with a means by which the 
reporter can be contacted :01 case additional mformatlon IS sought in arder 
ta understand more completely the report's content. Except in the case of 
reports descrrbrng accidents or crimrnal actlvlties, no copy 01 an ASRS lorm's 
identification strip 15 created or retalned for the ASRS files Prompt return 
of Identification strips is a primary element of the ASRS program's report 
de'ldentiflcatlon process and assures the reporter's anonymlty . 

8. DE·IDENTIFICATION 

Ali informatloil that mlght assist in or establish the identification of per­
sons filing ASRS reports and parties named in those reports will be deleted, 
except for reports covered under paragraphs 7a(1) and 7a(2). ThiS de­
idpntrflcéltion Will be accomplished normally within 72 hours after NASA's 
recelpt of the reports, if no further infl)rmatlon is requested lrom the reporter. 

9. ENFOACEMENT POUCY 

a. Il is the policy 01 the Administrator of the FAA to perform his respon­
slbllity under the Federal AViation Act for the enforcement of the Act and 
the Federal Aviation Regulations in a manner that will best tend to reduce 
or elrminate the possibility 01, or recurrence of, aircraft accidents. The FAA 
enforcernent procedures are set torth ln Part 13 of the Federal Aviation 
Regulatlo'ls (14 CFR Part 13) and FAA enlorcement handbooks. 
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b.ln determining the type and extent of the enforcement action to be taken 

in a particular case, -the followlng factors are considered: 

(1) Nature of the violation; 

(2) Whelher the violation was inadvertent or deliberale; 

(3) The certlflcate holder's level of expenence and responsiblilty; 

(4) Attitude of the violator; 

(5) The hazard to safety of others which should have been foreseen; 

(6) Action taken by employer or other Government authonty; 

(7) Length of time which has elapsed since violation; 

(8) The certificate holder's use of the certlficate, 

(9) The need for special deterrent action in a particular regulatory area, 
or sepment of the aviation community; and 

(10) Presence of any factors Involving nationalrnterest, such as the use 
of aireraIt for erimrnal purposes. 

c. The fillng of a report with NASA concerning an incident or occurrence 
involving a violation of the Act or the Feaeral Aviation Regulations 15 con· 
sidered by the FAA ta be indicative of a constructive attitude. Su ch an at­
titude will tend to prevent future violations Accordrngly, although a frndlng 
of a violation may be maCle, neither a civil penalty nor cenllcate suspension 
will be imposed If' 

(1) The violation was Inadvertent and not dellberate; 

(2) The violation did not Involve a cnmmaJ offense, or accident, or ac· 
tian under section 609 01 the Act which dlscloses a lack of qualification 
or competency, which are wholly exclude:J from th,s pollcy, 

(3) The person has nol been found in any prior f-AA enlorcement action 
ta have committed a violation of the Federal Aviation Act, or of any regula­
tian promulgated under that Act for a penod of 5 years prlor to the date 
of the occurrence; and 

(4) The person proves that, within 10 days alter the violation, he or she 
completed and delivered or mailed a written report of the Incident or oc­
currence 10 NASA under ASAS. See paragraph 5c and 7b. 
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Note: Paragraph 9 does not apply to air traffic controllers Provision con· 
cernmg air traffic controllers ~nvolved in incidents reported to NASA under 
ASRS are addressed ln FAA Order 9210.3G, Facillty Operation and 
Admmisl raI ion. 

10 OTHER REPORTS. 

This program does not elimlnate responsibility for reports, narratives, or 
lorms presently required by existmg directives. 

11 EFFECTIVE DATE 

The modifled AViation Safety Reporting program descrlbed by this advisory 
clrcular IS effective March 1,1985 

12 AVAILABILITY OF FORMS. 

~ Addllional copies of the attached reportlng farm (NASA ARC Form 277, 
revised Oclober 1984) may be obtained Iree of charge from FAA offices, in­
cludmÇl fllght service stations or dlrl:lctly tram NASA at the ASRS office, P.O. 
Box 189, Moffelt Field, CA 94035 

b Government, State, and organized industry groups may obtam forms 
in quantity by submittmg requests to the ASRS office noted in paragraph 12a 

c NASA ARC Form 277 (revised October 1984), Aviation Safety Report, 
will be stocked ln the FAA Depot and will be avaliable to FAA offices through 
normal supply channels (NSN 0052·00-8~S-4003, unit of Issue: sheet). 

ADMINISTRATOR 
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Nahonal Aeoronaullcs and 
Soace Adm,n'Sirahon 

Ames Research Center 
Mollell F',,'d ÎA1hlorn'a 94035 

O1loc .. ' ""'In.t, 
'-"."" for .. " .... ,. UM SlOO 

111111 
NO POSTAGE 
NECESSARY 

IF MAILED 
IN THE 

UNIHD 5TA1[<; 

BUSINESS REPLY MAIL 
FIRSTCLAS~ PfRMITNO 1;>0,8 ..... ASH,NG10N OC 

PUS1AGE WILL BE PAIO sv NASA 

FIAST CLASS 
AVIATION SAFETY DATA­
DO NOT DELAY 

NASA AViatIon Salety Reportrng System 
Post Ollice Box 189 
Moffett Field. Caillornla 94035 

NI\S/\ 

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

NASA he. ~11Iblllnpd .n Av,.lIon Saft"ly ~ ppor'lng Sy11rlO ln 
Idflnllfy p,obhllmsln 1he ..... 1'" lion sv~tf"m ",hlch '''GU If f" corrrclton 
The- progrftm of whlch Ih 1 !iVlttm 15. Pi'" Il dHc,.brd ln d,.I.l!1 
ln FAA Advisory C"cula, 0046C YOUf 3SSIslancp ln In'Ofmtuy 

US .bout luch probl,.m!i " Pise nt.,,! to Ih,. SUCCf"S~ 01 ,hl f"oq'i\.ll 
PlrilsP fdl out 1111$ pos1ag'" tl~" forr" ., completel., liS po~\,hlf" 
Cold Il and sand Il dlrectly 10 us 

Tof' InformAtion Vou prov.de on th", ,dl"flilly S'flP """'III h~ uvd 

only " NASA drtflnllrll!'5 !hal 'IlS nrc-r'\$"lf)I 10 conlact you I()r 

'u,'he! ",'orma"on THE 'DENTITY SlAIPWlll BE Rf tUIINfTl 
DIRECTl y TO VOU Thp relum of th- ,drlllll\- $."P aSUJ'f"\ 
vou, anonymuy 

AVIATION SAFETY 
REPORTING SYSTEM 

5,,('110" 91 57 of Ih~' fdt-l.al A .. ,. al 10 Il Rflguhl'tUfiS f14 C FR 9' ft 7) 
p-rOhlblU r'"por1! '1lrd wlth NACjA ItDm bf'lf1g \.Isrd lOf FAA rrl 
'OIL"mf'1I1 PUlp'fl..,"" th" fPpOt1 will nol bf' "\,.<1 ....... dabl.lo 1h., 
FA".. '01 civil prn",lly 01 Cf>',,'.calr .("11t1l11 fo' \1I01 .. 110n, o'the 
r e(ft",,1 Au n"QulitllorU Vour u1rntlly ""P Il.mprd tJyNA~A li 

1"(11.1 Ih~1 VOII ha\lf" luhlllltl,.d " ft'(lOf! ln th,. AVI.tlon Sale1,. 
n, 110ll"'q SyslPtil Wt can only r"hJflllhr st"I' HJ you how"v .. , 
.f VOII ha ... ,. p,olltrclpr1ltnUllllllq IIdlhrH [4lJAIIV tnlfHH1,II1 wt" C"'l 

ollrl\ oht.Wl .u1ctlllo,,,1 un'Iul In'Olflldllon If uu' ",,'t ty ."."lly," 
C-o'l" tal'" vo./lth VOu du,.,II" bv IrlJ'l'lIn" .. for ItliS '''''\(JI! ...... 1' ~1"'oI" 
'rqll' slrlt 1~I,.phofle nu mL,., , wh,.." 'hl' nlay reolch V(IU lh.nk 
yOI! la. vou, asslsldnc" 

NO TF Alr( RA" A CCIOFNT S SUOUt n NO T Rf RI ('()(, 11 /) ON 1I11~ , OliM ~uru fi/ ('(JIII<, ~IfOUU) 81 (1/ 1 U 
WIII/TIiE 1\,1T10"o/-1/ TRANSPORTATION SA'fIYIIUIII.{) 11~ '/fOUI/lEU BY 44CIII8JCJ 



IOErHlrlCATIGrJ STRIP r:eJu (,If ,Il dlllJ/JIIAs NO RECORD I:'IL L BE KEPT OF YOUI? IDENTITY 

Th,s snl,on w"l b~ r~lutned 10 l'OU plonl!,tly 

TELEPHONE NUMBERS whor. VIII mBV ,aoch VOU 10' further 
deUIII, 01 th .. occurrence 

______ Hours __ _ (HOME) A'ee __ No 

(WOAK) A'81 __ No _______ Hours __ _ ISPACE RESERVED FOR ASAS DATE/TlMC STAM?I 

NAME ____________________________ _ TYPE OF EVENT/SITUATION ______ _ 
ADORESS ______________________________ ___ 

DATE OF OCCURRENCE _________ ___ 
LOCAL TIME (24 hr clockJ ________ _ 

EKcr"t 10' ,ellorlS of ."rrafl drClrienlS and cf/mmal artlvilles - whlch a'e nOI Iflcluded m rhe ASRS and should nOI be 
IIIbmltred 10 NASA - illlldefl/lMS conldllleri ,n rhls repo,t Will be removed la assure complete reporter anonym/ty 

PLEASE FI LL IN ArPROPRIA TE SPACES AND CHE CK AlL ITEMS WHICH APPL y TO THIS EVENT OR SITUATION 

REPORTER S ROLE DURING OCCUIlRENCE 
tpdol tlVlIll] r.cta' (tHlllOlleor cablfl rlt'w malnt,.napcf' tic 1 

IlEPORTE R 

( CiD' dlll 'pilot 

( ,.,\lothr .. , 

nltlf'If'lf' ..... mf'mtJof'f 

r lonl,oll", 

fL YING TlME 

totat _____ tHS 

lut 90 da'rs ___ h" 

10 iClt lypr ___ hIS 

CERTIF ICATES/RA T INGS 

student 
commerCial 

î Inslrumeont 
(\ multl~nQI"f 

pr l' .. ate 
ATP 

- CF 1 

C FIE 

ATC EXPERIENCE 

c FPL G developm • ..,tal 

radar yrs 

non radar _____ VI< 

\upprv1sory __ yrs 

milltar't ____ YI< 

DESCIHRE ONE AIRCRAFT IN HIIS SECTION (PILOTS OESCRIBE VOUR OWNI AND AlJDITIONAL AIRCRAFT IN THE 
OF<;CHIHE EVENT/SITUATION SECTION 

AIRFRAME/ENGINES 

10"" tUI"'d wlng ultl~119hl l '~Clprocatlfly 

htQh "Hf! wlng ! wld .. body (turboprop 

rotary wmg \m,1I compltll. r turOOJer 

.rJv,Hcrd"ulon,alrd coc6cplt (f' 9 cnT 10 FMS tiC) 

P'. s~al' ________ __ 

OPERA TOR 

( 'lchrduled car' 'er 
( supplemental ca" IPr 

FBO/lly,ng ,chool 

r commull~r 

( COtpOr'lP 
(, qovtt,nment 

r au taxI 

(1 cha' It' 
r ptlVJt~ 

r> mrillary ( _____ _ 

PURPOSE OF FliGHT 

,\ pa~~enger 

car90 
{' bus mess 

(' training 
(' pleasure 
c 
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9rolS welght ____ _ no of englnes ____ _ 0 _______ _ 0 ___ _ 

1 :AIRSPACC/LOCAlE ATC/ADVISORY SERVICE fliGHT CONOITIONS lIGfn AND VISIBllITVJ 

() uncontrollPd o ATA o PCA o g,ound n ,ppro.ch 'VMC IMC dol., II~ht () c.lolwn 
0 conrrollone a TRSA o TCA o 10c.1 n deO.artufC!' ml_cd m. f 9",·1 " dv\ok Cl o'qht 

ttll.f\Q ___ ff'~1 
n special Vtr "'''p,ct o ARSA o unknown o crnttr o FSS ') t storm roi Hl 
0 lerwlvlroUlt o MTR 0 o UNICOM n CTAF \> tog r, hH bulf'Hl.r 

RVR ____ l •• t 
Al TITUDE o MSl (0'1 0 AGL Nam. 01 ATC Facd.,v __ 'l WHld\ht~r " \nQw 

NEAREST CITY STATE _ C' ICt 

SPECIFY LOCATION BV REfERENCE TO AN AIRPORT NAVAlO OR OTHER FIX (d.\tJn« lM!.,\nq etc 1 

AIRCRAFT FliGHT PHASES AT TIME Of OCCURRENCe: (p,.II.ghl !.k~ofl cru.,. ho .... 'C J ______________ _ 

IF A CONFLICT EVlSlVf aCllon1 .:l VtS Cl no r, no ',mr "J unk"own E~IUT1.HPt1 fnrH ln ff'~( _____ \t~rll _____ hUf li 1 

DESCRIBE EVENT/SITUATION 
Kttp,ng ln mtnd thr IOplcs sho .... n bedo .... dli-cun tllOle' VwhlC'h vou 'ppl Jill! f,"lr ... ,ol and .flvthtnq !!Ils" VOU rh,nk ., Impo,un, Includf" 

what vou belll!vI' rtally calJstd the problrlll and what can bi! dom. 10 prtv,.nt 'fPCurrtnc' or CO"tct tht situation (CONTINuE ON 
THE OTHER SIDE AND USE ADDITIONAL PAPEA IF NEEUEDJ 

CHAIN OF EVENTS HUMAN PERFORMANCE CONS IDE RA T IONS 
- How lhe prob\em ,fO\~ - How Il ""iS dls(.futff'd - Petcl!ptlons ludgf'mf'nt\, d~tl,lon\ .,.. Action, or II1.CI'on$ 
- Conlllbullng faclolS - Co, rl!ct,vr Ictlons - F .clo'l ."tClong Ih. Qu.hly of human p.,fo,m.ne, 

------------------
NASA ARC '177(R •• OCI e~J PREVIOUS EDITIONS ARE DBSOLETE 
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Sarnple Transport Canada 

Notice of Monetary Penalty 

Notice of Suspension 
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SAMPLE NOTICE OF ASSESSMENT OF MONETARY PENALTY 

•• 
r 

10 

L 

Transpot1 
Canada 

Transports 
Canada 

NOTICE OF ASSESSMENT OF MONETARY PENALTY 

0A1I :==l 
flLI HU".lI! 

làl •• O\~iiU(D 

l11AHSl"OfI' CAH.:=D.\:------- - '-

Pursuanl 10 sectIOn 67 01 the Aeronautlcs Act. the Mlnlster 01 Transport h:t5 dtlclded 10 assess a monetary penally 
on the grounds Ihal you have conl ravened the lollowlng provISlon(s) 

The loregomg provISlon(s) 'slare deslgnaled provIsions under Ihe -4" RegulatIons Series 1. Numbcr J. lhe Des/gn.lled 
ProvIsions RegulatIons 

The total assesseel pen<,1ty of S must be pald on or belole t9 10 the 
Regional Manager AVlallon Enlorcemenl Transporl Canada allhe addless aboyc Pdymcnt rndy b<: I11dOl' IlIlol~11 

or by cer1 Ifled cheQlJe 01 money ordel payable 10 The Recel.er General lOI Canada 

Full paymenl ollhe amounl specofled aboye WIll be accepled ln complele sallslac.llon 01 tn<: pcndlt'( .... ~, ',',l'Cl 

and no 'urtner proceedtngs under Parti 01 Ine Act shall be laken agatnsl you ln respeci of Ihe conlravcnllun(~1 

If Ihe lull amounl olthe penalty has nol been recelveel on or balore • 19 • a copy 
of Ihls Nottce Will be lorwa/ded 10 the Clvlr AYlalJOn Tribunal The Trtbunal Will reQuest thal you appear belo/o 
It 10 hear Ihe allegatlons agalnst you You Will be alfolded a lull opportunlly conSlslent Wllh procedural lallncs!. 
and nalural Jusltce to pre!)!!nl eVldence and make represenlalton~ ln relalton to the alleged conlraventlon(s) belore 
Ihe T/lbunal makes Ils determlnatlon 
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TRIBUNAL MEMBER'S RESUMES 

JAMES W. SNOW : 

Hornby, Ontmio. 

Appomted ta n seven-year full-lime term as 
Cl1éllrrTléHl of TI18 Civil AViation Tribunal. 
Mr. Snow bnngs wlth Illm many years of in­
dustry knowledge Ile has been Cl pilot and 
,lIIcmft ownor for more than 30 years.A 
formor Construction ExecutIve, In­
duc;lnfl!Jst, PolIllCltHl and Farmer, 118 was 
flrst ol0cted to Illo Ontario Legislature ln tlle 
10Gl CJenméll (d0CtlOfl nnd tl1en re-eleeted 
Irl 1 ~)71, 19 7~), 1977 éHld 1981 I-Ie W8S ap­
pOlfltl)(j Mlrllstor WltllOut portfolio, Mareil 1, 
1911, MUlI';tm of PubliC Works, February 
2, 1912 ilnd Io.tor, Vlce-Cl1alrnlan, 
M;lflflgernonl 130arcJ of CatJlnet On Oc­
tobclr 7, 1975, 118 WflS nppolrlted Minisler 
of Tmnsporl élnd ConHllufllcélllOflS, a post 
whlcll Ile l!nld Ll/ltil Fobruary 8, 1985 Mr. 
Snow IS (llso tlle pJst-presidont of tlle 
flO;lds and J r;lIlspollatlon Association of 
C::1llfld;l <lnd pflst-Cllairrllan of tlle Council 
of MllllSlpls nosponslble for Transportél­
tian flrld 1-lIgnw;ly Sflfety fie is past-presl­
dClnt of tl1(, Lions Club of O;lkville and pa st 
Dlstllct Govorrlor of Lions International, 
District 1\ 11 

GHISLAINE RICHARD: 

MOlltrü~1l, Ouübl'c. 

A 1 ;l\V Cl 1 fl d LI fl t 0 f r a III Uni ver si t e de 
Montrp,ll. :,p[1lor resemcher and lecturer at 
the Ifl~;tltutü of I\lr élnd Sp<lce Law, Ms 
nlcl1l1rc.l \W1S flppolllted to tlle 1 nbunal lor 
n slx-yPé1r 1ull-tIIlH:~ lerlll <lS Vlce-CtlGlIlllan. 
A sppclnllst III necldent IrlVestlgatloll, air 
r0ÇJulfltlon:, <lnd <lVlatlon sflfoty, sile llas 
h;:ld <l Ilumt)('r of ;lrtlck~s pub!Jshed Irl the 
Aflllais of Âlr é1lld Spflce Law A McGili 

Masters graduate in air and space law, she 
participated in the revision of the 
Aeronaulics Act. She is a past-presldent of 
the Quebec Air and Space Law section of 
the Canadran Bar Association and a former 
member of the Board of Dlrectors of tre 
Quebec diviSion of the Canadian Bar As­
sociation. Sile IS currently a Vice-Chair of 
the Council of Canadlan Admrnlstrative 
Tnbunals and a member of the Editorial 
Board 01 the CanadJan Journal of Ad­
ministrative Law and Practlce. 

ZITA BRUNET: 

Ottawa, Ontario. 

Appoinled to a four-year,<!~II-ti~~term as 
a Hearing Offlcer. She is a former Air Car­
rier Inspector (passengersafety) and an Air 
Carner Secunty Inspector wlth Transport 
Canada's AViation Group, and coordlnator 
of Transport Canada's public and 
employeo awareness program on aViation 
security. SIle was Involved ln Civil AViation 
Inspector and Engmeer Tréllning Analysls 
ProJects and a[so lf1 passenger salety re­
laled studles, was a passenger safety ad­
viser to accident m\Jestlgatlon teams, a 
manager of Nordair's ln-filoll! services and 
a larmer Âlr Canada 111ghl attendant. Sile 
is presently a fnernber of Ille newsletter 
COrTlJlllttee of the Counell of Canadlan Ad­
mlllistrative Trlbunals 

BERESFORD DRYVYNSYDE : 

Vancouver, Bntlsh Columbia. 

Named ta a flve-year part-tlme term. Mr. 
Dryvynsyde IS managlllg partner 1 n the 
Vancouver law flrm of Bull, Housser and 
Tupper Mr. Dryvynsyde ho Ids a Master of 
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Laws (Company and Air) trol11 the Univer­
sity of London Sellool of Economies and a 
Diploma (wilh distinction) in International 
Air Law trom the London Institute of World 
Affairs. He is Canadian editor of the Inter­
national Banking Law Bulletin, has exten­
sive experience in banking and 
seeurity-related transactions. He 15 a 
private pilot and aireraft owner with more 
than 1,000 hours of flying time and was an 
RCAF reseIV8 flying oflicer. 

JOHN J. EBERHARD: 

London, Ontario. 

Named to a five-year part-time term. Mr. 
Eberhard is a senior partner in the Hyde 
Park Law firm of Ebertlard, Morden and a 
special eounsel ta the Ontario Millistry of 
Transportation and Communications en­
forcement division. He !lolds a private 
pi/ors licence and is a member of tlle 
Canadian Owners and Pilots Association. 

EDWARD R. MCGILL : 

Brandon, Manitoba. 

Named to a three-year part-time term. Mr. 
McGill is an RCAF veteran, a former MLA 
in tl1e Manitoba legislature from 1969 to 
1961 and was a minister in the Manitoba 
government fiorn 1977-81. He al 50 

managed the Brandon Flying Club for 25 
years. 

GORDON R. MITCHELL: 

Flin Flan, Manitoba. 

Named to a four-year part-time term. Mr. 
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Mitchell, an RCAF vetelé1n ha$ been ownor 
of Mitchell Aileraft Marine Ltd., Flin Flan, 
since 1947. He is an airerait engineor and 
past-president of tlle ManltobQ Ch3i1lbcr of 
Commerce. 

ALFRED A. SPENCE: 

Georgetown, Ontario. 

Was named ta a three-yom pWi-timo torm. 
Mr Spel1ce, Cl farrnerano uUSllleSS/1l11n. tle 

was an air trafflc controller and supervisor 
in the Toronto Area Control Centra for 
Transport Canada sinee 1959 until hls 
retirement. 

ED J. JENSON : 

Lloydminster, Alberta. 

Named to Cl frve-year part-tlme torm. Mr. 
Jenson was president of Intornational Alr­
ways of Lloydrninster, a flxed-base opom­
tian and charter operatar, whlcll ~Iso ran D. 

small flylng SCllool 

DR. LARRY R. OHLHAUSER : 

Edmonton, Alberta 

Was r13fl1ed ta a four-yem part-tlme torm. 
Dr. Olllilauser IS assistant reglstrar of the 
Callege of Physicillns and Surgoons, 
Province of Alberta. He was a Civil AviatIon 
Medical Exanllner, IS prosontly a Dm:ctor 
and Treasurer of tho Alburta AViation 
Counell belllg a prrvate pilot and Uircmft 
owner tlirnself. 

1 
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DR. KERRY A. CROFTON: 

Halifax, Nova Scotia. 

Named to a four-year part-time term. Dr. 
Crofton, a consultant ln occupatlonal 
health, has workod with pilots in the as­
sessment and treatment of health and 
stress problems, as ':vell as H19 Canadian 
Armed Forces, the Canadlan Air Line Pilots 
Association and several Canadian Airlines. 

STANLEY M. DELUCE : 

Timmms, Ontario. 

Named ta a thtee-year part-time term. Mr. 
Deluce, an RCAF veteran, is former presi­
dent of Austin Alrways Lld., ctlairman of Air 
Ontrmo, a dlrector of Air Alliance, vice­
president of Air Creebec and dlrector of 
Nortlliand Air Manitoba Lld., which collec­
tively opemle about 65 aircraft. He has also 
servcd slllce 1951 as a rnernber of the Air 
Tmnsport Associaticn of Canada including 
two ter ms as dlrector. He has held a com­
mercial pilafs license for over 45 years. 

ROBERT J. MacPHERSON: 

neginél, S;:lskatchewan. 

W;:lS n<1m0d ta <1 three-yem rart-time term. 
Mr Macrt18rSOn is president and general 
manage:- of rr airle Flylllg Survice (1976) 
Ltd., a flxed base operation, charter and 
courirr service and one of the largest 
Cessna d0alers in Canada He is commer­
cial pilot witb a multi-engine rating. 

J. LAWRENCE MacKA Y : 

Westville, Nova Scotia. 

Named ta a three-year part-time term. Mr 
MacKay is a B-category aircraft main­
tenance engineer and a pilot wlth more 
than 4,000 flylflg hours on sorne 60 dlf­
ferent alreraft types. He is a former director 
of the Atlantic Aviation Maintenance En­
gineers Association. He is presently Vice­
President of the Aviation Council of Nova 
Scotia and is the major shareholder of the 
only engine overhaul shop in AtlantiC 
Canada. 

THOMAS PREscorr: 

Riverview, New Brunswick. 

Named to a two-year part-time term. Mr 
Prescott, an RCAF veteran, is a former air 
navigation commissioner of the 
International Civil AViation Organization, 
and has been a pilot for 45 years. He is a 
former Air Navigation Regional Ad­
ministrator for Transport Canada ln the At­
lantic Region untll his retirement. 

DR. ROY M. STEWART: 

Ottawa, Ontano. 

Was named to a two-year parHime term. 
Dr. Stewart served as a consultant and 
chief of clinical assessment in the medical 
services branch of the Department of 
Health and Welfare as weil as an adviser 
to Transport Canada for 15 years pnor to 
his retirement trom the public service. He 
is a Fellow of the Aerospace Medical As­
sociation, past-president of the CiVil AVia­
tion Medical ASSOCiation, and medical 
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Internaticmal Civil Aviation Organization in 
producing the second edition of the Manual 
of Civil Aviation Medicine. 

J. JACQUES BLOUIN : 

Sept-Iles Ouebec. 

Named to a five-year part-time term. Mr. 
810uin is a Sept-Iles businessman and 
helicopter pilot. He trained on tloat planes 
and twin-engine aircraft and is certified to 
tly both piston and turbine helicopters. He 
has accumulated approximately 6,500 
hours of tlying as tirst officer. At one lime 
he was employed with tlle Iron Ore Com­
pany ot Canada and later wittl Cartier 
Transport Inc. at Sept-Iles. He is former 
president and founder as weil as director 
general of Golfe Helicoptere Service Uee. 
He is also former vice-president of Trans­
Ouebec Helicoptere Uee; Matagami 
Transport Uee., Les Immeubles 8-L-M. He 
is now president and director general of 
J.M.D. Blouin Enterprises Ltd. 

JOCEL VNE ROULEAU: 

Ouebec City, Quebec. 

Was named ta a seven-year part-time 
terln. Ms. Rouleau received her law degree 
trom the University of Laval in 1975 and 
was admitted to the Bar in 1976. She spe­
cialized in labour law with tlle lirrn of 
Blanchard, Gaulin et Associes. In 1984-85, 
she was a legal adviser and project direc­
tor for tl1e Ouebec Air Transport Associa­
tion. 
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MICHAEL ZUBI<O : 

Inuvik, N.W.T. 

Was named ta a six-year part-time tOI ln 

Mr. Zubko 110Ids a pilots liconco und Ullelda 
maintenance engineors (AME) liconco Ho 
completed Cl Iwavy IllQllltenanco COUISU on 
PI att & Wilitney PT6 turblno <mglnos at 
Longueil, Quebec and obtC::llnod a tUI binu 
endorsement ta hls AME Ilconco. Hu 
moved ta Inuvik in 1959, ta worl, as a pllùt 
He was appointed a membor of 1110..': 

Worker's Compensation Boald of ttw 
Northwest Territories in Novombor 1082 
and narned Clmirman of Hw Board's audit 
cOnlmiltee in May 1986. In July 1985, he 
was appointed Chairman of tl10 lndustllul 
Adjustrnent COrJllllittoe of InuviK, sfJon­
sored by Canada Employment and Im­
migration, to study and report on Hw offoct 
on the comrnunity of tt18 closuro 01 
Canadian FOlces Station Inuvlk. 

ROBERT J. RUSHFORD, QC : 

Of Moose Jaw, Saska~chewan. 

Named ta a seven-yem part-tl ma torrn, MI' 
Rushlord is a lawyer who is a graduatu CJI 

the University 01 Saskatchewan. Ho I~ é: 

senior partner with the Law Flrrn of 
Grayson and Company, GarrIsters and 
Solicitors, 01 Moose Jaw. Mr. Hushford I~ 
a private pilot and tlaS served as a dlructor 
of the Victorran Order of Nursos, tho Moo~u 
Jaw Charnber 01 Commorce and thn Sa:....­
katchewan sectIOn of tho Canaulan [3;]r A~J­
sociation. He is a past-presldunt (diU 

director 01 the Saskatchowun Trust, Ilu:"" 
served as a benchor 01 tho Luw Socluty of 
Saskatchewan, and lms beon a rnomborof 
otller corn munit y and bUSInoSS organlza-

.. 
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tions. He has recently been appointed 
honorary Lieutenant Colonel of the Sas­
katct18wan Dragoons. 

JAMES,L COLLINS: 

St. John's, Newfoundland. 

Namod to a seven-year part-time term. Mr. 
Collins is a retired commercial aviation ex­
ecutive. He is a member of the St John's 
Airport Advlsory Commlttee He IS a 
Lic8nsed airera!t maintenance engineer 
who odrnod bis pnvale pllot's licence and 
comrnorcial Ilcenco at the Monctoll Flying 
Club. He became president, managing 
dlroctor, engilleer and chief pilot of Air 
Transit Lirnited, between 19GO and 1975 
Mr. Collins mélnaged the only flxed base 
operation in St. John's, leasing It to In­
noteclll\viation ir. ~ S /5. He s8Ned on the 
hGc1rd uf dlrectors of that cOIlll1élny before 
retir ing from full-tnne business in 1985. He 
was a rnember of the bomd of dlrectors of 
tlle St. John's Board of Trade. 

DR. NAIRN D. I<NOlT : 

Vnncou'/or, British Columbia. 

Was named ta a seven-yem part-tirne 
teml. Dr. KnoU, who WélS 111 private prac­
ticp in intmnal i:md aerospace rnedlcine in 
Vancouver unIr! his recent retllement, 
rocolvad !lis bachelor of arts degree tram 
Columbia University and doctor of 
modicine ciegree fram New York Medical 
Collogr Dr I{nolt has been approved as a 
rnedlcal examiner by Transport Canada 
~~IIlCO 1953 anrl was medlcal dlr8ctor of 
Pélcific Western I\;rlino U;ltrl 1985. A mem­
bpr of Ille Vancouver, Bntlsh Columbia and 
Canadlan rnecllcal associations, Dr. Knott 

is a fellow of the International College of 
Angiology, the American College of Chest 
Physiclans and the Royal College of 
Physicians and Surgeons (Canada). He 
has been a director of numerous COnl­

munit y organizations and president of 
others including the Vlctorian Order of Nur­
ses. 
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