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Abstroct 

Whether in common 10w jurisdic;tions or in Germon civil 10w, the issue of 

pre-mcorporotion transoctions hos olways been the subject of consideroble 

controversy. Concerned wHh the promoters, third 90rties, the compony ond 

Hs shareholders, the 10w hos found it difficult to bal once these freQuently 

conf1icting interests without neglecting the need for clear Imd simple rules. 

Common law courts, sometimes excessively commiUed to l,egol principles, 

hove even come up with absurd results. 

This survey looks at the various attempts made in order to rel,:oncl1e lego1 

principles and business requirements - legislative in most common lavf 

jurisdictions, juridical in Germany. It will critica11y e)\\'lmine the 

opproaches taken in Anglo-Saxon jurisdictions and compare their n~su1ts and 

reasoning with the solution found in German law. It wi11 be seen lhat even 

omong closely related legal systems, results differ considerably. The 

survey will ilIustrate how estabHshed rules of law have tumed out to be 

largely incapable of meeting the cha11enge of pre-incorporation 

transactions. From a comparative point of view, some suggestions wi11 be 

made in order to achieve a solution that is more sotisfactory in result ond 

reoson1ng. 



l Résumé 

En Al1emagne comme dans les pays de common law, le Questton des 

transactIons pré-mcorporat1yes a toujours suscité une Y1Ve controverse. 

Souc1eux de la protection des promoteurs, des t1ers, de la compegn1e et des 

assocIés, le droit a toujours eu des d1fflCUltés â harmOniser ces mtérêts 

fréquemment en conflit, sans perdre de yue le besoin prat1Que de disposer de 

règles simples et clslres. Parfois excessivement portées è maintenir les 

princIpes légaux, les cours anglo-saxonnes sont même al1ées JusQu'6 

s'accommoder de résul tats absurdes. 

Cette étude considère les diverses tentetiyes faUes dens le but de 

réconcllier les pr1nc1pes légaux et les réclemations de la vie commerciale. 

Elle analyse de facon cnt1Que les approches faUes dans les différents pays 

prédominés de common law et compare les résultets et le relsonnement evec 

la solution adoptée en droit c1vl1 allemand. Elle révèle Que les résultats 

diffèrent considéreblement, même parmi les pays dont les systèmes légaux 

se ressemblent beaucoup. l'analyse met en relief la manière dont les 

princ1pes légaux se sont montrés impropres 8 falre face au défi Que le 

domaine des transact10ns pré-jncorporatives représente. la perspectiye 

offerte par le dro1t comparé permet de faire des proposlt1on$ Yi sant 6 

aboutir à une solution pluS sat1s1alsante Quant au résultat et au 

r81 sonnement sous-jacent. 
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,. Introduct10n 

"Whet are the roots that clutch, what branches grow out of thls stony 

rubblshT. asks Leon Getz, Quoting from T.S. E11iors NThe Waste Land" at the 

Oeg1nn1ng of h1s art1cle on pre-1ncorporat1on transact1onsl . The law of pre

incorporation transactions has developed considerably Slnce Leon Getz 

wrote hlS art1cle more than twenty years ago. Whereas most American 

Jur1sd1ctions have never followed the common law approach, the courts of 

rnany other common law Junsd1ctlons. wh1ch had or1g1nally adopted the 

common law rules, have subsequently enacted modifytng statutory 

provis10ns in the last two decades. We wl11look at what Leon Getz seems to 

constder as a ·stony rubbish" and ask if the recent developments ln the law 

of pre-1ncorporation transact10ns JusUfy th1s vlew. We will cast a look at 

the German approach and compare tt wnh the approach taken ln common law 

junsdlctlons. 

This analysis is not only of academic, but also of practical interest. 

Contracts made in the pre-incorporation period ralse basic questions of law. 

Fundamental pnnc1ples of contrac!, agency and corporate law are at issue, 

chal1enged by the businessman's need for s1mple and easl1y appltcable rules 

for s1tuat1ons that occur dally. Usuelly. mak1ng contracts dunng the pre-

1ncorporation penod 1s unayoldable. Equ1pment has to be bought. workers 

have to be employed, premises have to be provided. etc. before a business 

can be started. In order to beneftt from profttable opportun1t1es one may 

1 Leon Getz. ·Pre-incorporation Contreets: Some Proposels· (1967) U.B.C.L. Rev. - C.h. de 
Dr. 381. 
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need to enter 1nto btnd1ng egreements before lnco;"pon~tlon. The opportun1ty 

could be lost if the businessmen wetted for the dey the incoipor8tion 

becomes effecttve. Thp. need for cleer and simple rules Ms not progressed 

wlth the lncreestng speet1 tn whlch a compeny cen be 1ncorpor~ted tn 

common lew Junsdtcttons todey. There belng no offtc1al veluetlon test of 

non-cesh contnbutlons, incorporation cen be completed wtthln 8 few weeks2 

or eyen withln a couple of deys! wherees, 1n Germany, where non-cash 

contribut1ons must be so Yelued, reglstratton proceedtngs usuel1y teke one 

to three, or sometimes eYen up to s1x months or longer'. We do not shere the 

op1nl0~ thet the problems arlsing 1n the context of pre-lncorporetlon 

agreements become more end more obsolete due to the short tlme 1n whlch 

1ncorporatlon cen be 8chleved. There can st111 be clrcumstences ln whlch ri 

blndlng egreement hes to be mede tmmedlately tn order to eyold sltuetlons 

where e thlrd party contrects wlth someone else. Immedletely blnding 

agreements also meke sense from the thlrd perty's point of view: 1t cen 

never be sure thet 1ncorporetion wlll teke effect - 8t the predetermlned 

Ume or ever. Flnally, pre-lncorporet10n trensect10ns wl11 remeln 

s1gnU1cent regerdless of the shortenlng of the deley ln becom1ng 

tncorporeted beceuse one must f1rst determ1ne 1f the bus1ness prospects ere 

fayoureble 1n order to incorporete end th1s mey frequently requlre the 

entenng 1nto of pre-tncorporet10n contrects (employment egreements, 

2 M.R. Bucknill, • Pr,-ilDl"ptlrIli#ltDNd,.u( 1986) 12 Nl.l. ReY. 27 et 48. 

3 F .H. Buck1ev cl M.Q. Connellv, CllrptlrlliflM - PriIlf:ipM$"" FtII~, 2nd ed. (Toronto: 
Emooo Montgomery, 1988) et 136. 

4 G. DerYiach-OttenberQ, Qi# HIIIl/IIIWNbiltllÎ$lll ., HIr-GII»H (Berlin: Duncur & 
Humblot, 1988) et 19. 

~ M.R. Bucknill" $llpl'I, note 2 et 47. 



( 

, 

3 

purchese contrects, leases etc.). Furthermore, since a11 of them are 

"tnterdepend8nt- 1n the sense thet the bus1ness cannot be started w1thout 

any of them, a large number of contracts h8ye to be made before 

tncorporatlon 1s flled, no matter how short the de18y for incorporatlon 1s6. 

Pre-lncorpon!ltlon contracts sUl1 be1ng of conslder8ble pn!lcUcal 

lmport~mce, the legal rules establlshed to setUe thls 1ssue cannot be 

understood wlthout 100klng at the potentlal1y confllctlng lnterests of the 

p8rt1es thet ere dlrectly or lndlrectly lnvolved ln the meklng of pre-

1ncorporatlon agreements. Those who actual1y meke the egreement on the 

future comp8ny's behelf are tnterested ln b1nd1ng the contractlng pert y 

1mmedletely, but they do not went to incur personel l1ebll1ty - Quite 

understend8ble beceuse they do not cons1der therr.selyes beneflclarles of the 

contractual undertak1ngs. Il personal l1eb111ty c8nnot be aYolded, then at 

leest they went to have the posS1bll1ty of haY1ng recourse ege1nst the 

company. The th1rd p8rty's 1nterest, of course, m8y be 1n confllct with the 

acting person's 1nterest. Assumlng that the company may be bound 1n 

adY8nCe, 1t w1ll neYertheless apprec1ate personal l1abll1ty very much 

beC8use 1t 1s far 'rom cleef whether the company w111 heve enough assets to 

coyer the debts. But 1t is not only the cred1tor's wel1-known wlsh to h8ye as 

many debtors as poss1ble that makes hlm 1nterested ln persona1 118bility. 

Wh8tever the reason may be, 1t m1ght happen that the company will neyer be 

1ncorporated. Should the th1rd party be left w1thout any recourse? 

6 F.J. Hugen, ·Pre-incorporetion Contr8Cts· in J.S. Zleoel, ed., SlIJIIM$ ilt CUMIûIt CM/JI'ItI 
lw(Toronto: Butterwrths, 1967)at 197; R.l.Simmonds& P.P. Mercer, illtlltif'ldtltli«t 
Il /lu$iM$l ~ ilt CMItII (Toronto: Cerswll, 1984) et 449; M. Mertel & P. 
Mlrtel, il ~w .. QtIi/J«; vol. 1, l. ~ j~ (Montréel: Wilson & 
lef1eur IMartel, 1989) et 95. 
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The credttors of V'e once lncorporated compeny wt11 not obJect to the 

personal llebl11ty of persons who made contracts before the compeny wes 

incorporeted. But they wm strongly dlsagree wlth the compeny's l1ebll1ty 

for pre-lncorporatiO!. contrects because such l1ebl11ty could jeopardi ze thelr 

own chance to recover agalnst the company which posslbly does not Mve 

suff1c1ent essets to satisfy e11 cred1tors. Inasmuch as the law recognizes 

the cred1tor's mterests ln preserving the compeny's inltiel assets. the1r 

interests heve to be teken lnto eccount e11 the more when formulat1ng ru1es 

for pre-incorporation transections. The compnay Uself will also be opposed 

to b1ndtng contracts made before lt came into existence beceuse 1ts 

shareholders ere not necesserlly identice1 with the persons who ectually 

mede the contracts. It ts true thet the leUer will usual1y hold sheres of the 

company or be 1ts dlrectors. But as there might be add1tlonel shereholders 

and other directors. the company's epprovel of the pre-incorporation 

activities 1s not certain. On the other hand. it must be observed that the 

company might be lnterested in enter1ng lnto contrects thet appeer 

profitable. It wl11 therefore not reject llabl11ty for pre-incorporetions per 

se. but eccept it If the contract seems to be adventegeous. 

ln vlew of the fact thet the parties thet are involved m sorne way or enother 

ln pre-incorporetion transectlons heve such confl1cttng lnterests. tt does 

not surprise thet the approeches teken to resolve the problems result 

somettmes ln completely dlverglng solutions. 
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II. Pre-1ncorpor8t1on Tnmsect10ns et Common Law 

1. The U61)11ity of the Compeny 

When deel1ng V'f1th pre-incorporation tr8nsactlons two Questions haye to be 

d1st1ngulshed. the l1ebjJjty of the compeny and the llabl11ty of the so-called 

promoter. We w111 look et the comp8ny's 118b111ty f1rst beceuse the 

agreements 8re Mede with the comp6ny ln mlnd. not in the interest of the 

person who acted dunng the pre-1ncorporation perlod. 

8. locus C18ss1cus: Kelnerv. BaJs'/er 

For a Jong time now, I\elnerv. 88Js'tei' has been clted as the leading case ln 

the context of pre-incorpor8tfon trens8ctlons. The fects of thls case, 

declded ln 1666, ere simple: Baxter end his essociates declded to form e 

corpor8tlon to operete a hotel. The pJeintiff, e dealer ln wlnes, offered to 

sell wine to the defendant end hls 8ssoc1ates ·on beh8Jf of the proposed 

Gr8vesend RoyaJ AJexandr8 Hotel Company Umited-. Baxter 8nd hls 

essoc18tes 8ccepted the offer a1l s1gn1ng ·on behalf of the Gravesend Royal 

Alexandra Hotel Company Umlted· The word 'proposed' the pl81ntiff had 

useCl was om1tted. After 1ncorporat10n, the comp8ny 'ret1fled' the contract. 

Soon afterwarCls, 1t went b8nkrupt. The plaintift who h8d never been pald 
, 

sueCl Baxter and the other slgnatories - with success 8S we will see 18ter. 

The chances for success would poss1bly have been less 1f the company was 

bound by the contr8ct, e1ther from the out set or by stepp1ng ln after 

7 (1866), l.R. 2 C.P. 174 (emphais .... 0. 
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1ncorporat10n thus replaclng the defendants as contract1ng p6rtners. Both 

poss1bjl1t1es were rejected by the Court. The defendants having no authority 

from a princ1pal who at the Ume the contract was m6de was not yet 10 

eX1stence could not blnd the future company merely by declaring that they 

acted on behalf of the company. The Court also rejected the 1dea that the 

company could have been bound by declaring that 1t 'ratif1ed' the contract. 

As Wl1les J. stated, -rat1ficat10n can only be by a pers on ascerta1ned at the 

t1me of the act do ne - by a person ln existence elther actually or ln 

contemplat10n of law"8. The statement 1s 10 accord6nce wnh the 1dea the 

prlnciple of rat1fication ls based on: rat1fic6t10n lS sUPl10sed to be an 

"eQu1valent to an anteced8nt authortty"'. It 1s 1ntended to f1l1 the g6P th8t 

ar1ses from lacK of author1ty, whether the agent acted wlthout 6ny authorlty 

or just exceeded 1t. Slnce 1ts effect 1s conf1ned to remedylng the lack of 

authonty, the pnnclple of nttif1c8t1on does not go so far as to create a 

principal where there h6S never been one 'O. In the result, at common !aw, a 

company can only benefit from a pre-1ncorporation contract made on lts 

behalf if 1t makes, on the same terms as the old, e new contr6ct wnh the 

th1rd party1'. An express contract ls not requ1red. It 1s suff1c1ent thet the 

8 A,'#'IINV. 8&l1N( 1866), L.R. 2 C.P. 174et 184, Will. J. 

9 A.~«Iv . .slrwi( 1923), 2 Ch. 314 (CA.) et 325, Lord Sterndele M.R. 

10 F.M.B. Regœlds, 6IJtr'$tMlM~" 15tll ed. (LoOOon: 5"w'eet &. Mlx"well, 1985) lJt 51. 

11 HotrrtIY. ~!MlI"W'IICQ.(1988),38Ch. 0.156; '"«My. I1HrlJ/JfJ/i!'hRV. W'Ir'MlJliI" 
0,. (187H, L.R. 6 Ch .... pp. 671; I1tIlW#v. A1m,.,.,,# .6',0,. (1874), L.R. 9 C.P. 503; 
b lfll/Jrm lllf/ÎRlMriRlCIJ. ( 1880), 16 Ch. D. 125 (CA.) et 128. 
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new contract ctm be lnferred from the company's behav10ur after 

1 ncorporat j on 12. 

b. The Common Law Rule - An Appropriate Solution? 

The common law rule on the company's l1abiHty for pre-incorporation 

transactions appears to respect bas1c legal pr1nc1plesI3: lt 1s in accordance 

wHh the rules of contract law that a contract has to be m8de by two 

ex1st1ng parties and that 8 thlrd party cannot Interfere wlth a contr8ct made 

by other parties. The common 18W seems also te comply wtth fund8ment81 

agency rules to the extent that r8tificat1on cannot remedy the 18Ck of a 

pr1ncipal not in existence when the contract W8S made. And fjm~l1y, lt 

corresponds to one of the bastc ideas of corporate law: the idea of the 

comp8ny as a SPp6r6tBlegai entity. A legally sound solution - but ts it an 

appropr1ate solution? Of course, legally sound rules may claim the 

presumpt10n to be just and adeQuate solutions. In the context of pre

tncorporatlon transactions, however, this presumptlon has been freQuently 

put in Question. Indeed, there is enough reason to doubt whether the common 

law pos1tlon ref1ects the sUbJect matter 1t govems properly. Wlth regard to 

the 1 nterests of the P8rt 1 es dl rect 1 y or 1 ndl rect 1 y 1 nvo 1 ved in pre-

1ncorporatton transacUons, the common law position does not appear 

convlnclng. It ls admltted that d solution to the effect that a11 pre

Incorporation contracts blnd the company 8utomatlcally Is, at least per se, 

12 ,.llR,N.,EIIJ'i.wtIlJC#.(1880)" 16Ch.D.125(CA.) et 128i ~&lIINIINttNIIIfI.NId 
Cll#mk#! C#. ( 1883) , 25 Ch. D. 103 (CA.). 

13 M.H.OQilvie, c.wCmlMw/(1983) U.B.C.l. Rev. 321 et 332. 
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problematlc because it blmls the company w1thout glvlng it a chance to 

declde whether 1t wants to be bound or not. The credit ors of the 

1ncorporated company, too, would obJect Slnce a solutIon for the automatlc 

transfer of contractual ob11gatlOns on the company puts at rlsk thelr chence 

of payment. It 15 not eVldenl, however, why the company shoule! not be 

entltled to step mto contracts thet appear profitable Such a rlght woule! 

not affect the new credltor's Justifiee! mterests beceuse the company coule! 

make a new contract lnstead; agamst the company mekmg contracts, new 

cred1tors are never protected. Also from the pOInt of vlew of those who 

actually entered mto a contract, the nght of the company to step lOto pre

mcorporation contracts umlaterally would not affect thelr lnterests. The 

company 1s not a stranger that lnterferes w1th contractual relatIons of third 

parties. Only under such c1rcumstances the contracl1ng parties would be 

ent1tled to protectlOn, ln the case of pre-mcorporat1on contracts as ln 

}(elnerv. B8JJ'ter, howeYer, It 1s understood between the contractmg partIes 

that the company, not the person that acted on ItS behaH, should take the 

benef1t. Therefore, the company cannot be 100ked upon as a stranger to the 

contract. 

The common law rule 1s not only unset1sfactory because lt does not properly 

reflect the 1nterests of the partners lnvolved. It ls also h1ghly 

obJect10nable ln v1ew of the menner 1t has been developed by the courts. As 

mentioned aboYe, assuming a new contract between the compeny and the 

th1n.1 party does not reQu1re an express contract; 1t 1s suff1c1ent that mu tuaI 

consent can be 1nferred from the parties' behavlour. In most cases, the 

partles do not enter lnto a formaI agreement, but simply act as if the 

contract was made between the company amI a th1rd party: serv1ces are 
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rendered, goodS del1verec:l end money lS pa1d. The company shows that 1t 

conslders Uself to be bound contractual1y. The thlrd party, usually at least, 

does not mlnd because 1t has made the contr8ct ln Ylew of the future 

company. Consldermg thet the courts w111 mostly h8ye to look at the 

part1es' benavlour for w8nt of an e)(press egreement, the common 18W 

reQUlrement for 8 new contract does not appeer to be fer 8way from mere 

'ratlf1c8tlon'14 a1ways prOY1c:1ed, of course, thet the thlrd party Is w1111ng to 

consH:1er the comptmy as lts contr8ct1ng party. Unfortunately, what seems 

to be eY1dent at f1rst glance 15 not the state of the 18W as lt emerges from 

the cases. 

ln Re Norlhumberlllnd Avenue Holel Co. LltJ.I' .. the compeny took possess10n 

of land that had been leased on 1tS behalf, sterted construction works and 

8cted on the agreement: c1rcumstences thet 8ppear to Justlfy that the 

compeny wanted to be bound by the 1 ease. aulte wrong accordl ng to the 

CO'Jrt of AppeaH It argued that actlng on the old agreement d1d not 1mply 

that the company entered lnto a new contract. PuU1ng much emphes1s on the 

reQu1rement of a new contn~ct, 1t drew a sharp 11ne between the lntention to 

make a new contract and the bel1ef that 1t 15 st111 the old contract the 

part1es ect upon. Thts subtle d1st1nct10n h8S been conf1rmed 1n other 

casesl6. The d1sUnctton belng of a Yery subject1Ye nature 1t ts clear that 1t 

becomes very d1ff1cult to establ1sh e new contr8ct 1n8smuch as 1ts mak1ng 

14 N.N. Green, "Securit\l ofTransection Afler Phonooram- ( 1984) 47 M.l.R. 671 et 687. 

1~ (1886) 33 Ch. O. 16 (CA.). 

16 e.,w~ 19nC#.v. ClipprrAw.w.tkT".,.C,.( 1901), (19021 1 Ch. 1346 (C.A.); 
NIi#llllld 1:#. v. PIJiJIint C#l1iu, S~( 1903) , ( 1904J A.C. 120 (P .C.). 
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1S onen 1nferred from the parttes' beMytour. As 1t appe~rs from 

NorthllmberllJnd7, eYen yar16tions on the old contr8ct's terms ~re not 

constdered ta be sufflctent 1ndtcta for the intention to enter tnto ~ new 

contract 61though they cle8rly tndtc8te th8t new negot18tions must Mye 

t81<en p18ce. In an e8rl1er C8se18, mod1flc8tions of the contr8ct's terms Md 

been taken 6S sufflcient eYldence of the parties' Intention to enter lnto 8 

new contn~ct. Conslderlng these uncert~lntles, the reQulrement for 8 new 

contract virtu811y 6mounts to the need for 8 form~l 8greement; ln Ylew of 

the courts' f1ne distinction, there ts not much room for the 8ppl1catlon of 

the gener61 contr~ct ru1e th8t contracts can a1so be m8de lmpllclt1y. 

Besldes these more pr~ct1cal objections 6g8tnst the common 18W rule, there 

rn1ght eYen be re8sons to call1nto Question the leg~l 8rguments the common 

18W rule 1s b6sed upon. It is 6dm1tted that ln deny1ng the comp8ny's right to 

r6t1fy the contract the underlylng pnnclp1e ls 6pplled correct1y. But thlS 

rnlght st111 be purely legallstlc beC8use 1t Is f~r from clear 11 the reasontng 

behlnd the rule fUs the sttuet10n. Generally, lt 1s Qulte just1f1ed to deny 8 

th1rd party the nght to 1nterfere w1th a contract between two parties; th1s 

wou1d amount to 1mpostng a contracUng party wUhout the other P8rty's 

consent. In the erea of pre-1ncorporatlon transactions, however, the 

s1tuatton 1s d1fferent: the contract 1s made on behalf of the future comp8ny. 

If the company 8ccepts to step lnto the contract, it cannot be s~ld thet 8 

st ranger 1s impos1ng h1mself as 8 contracttng party on a th1rd P8rty th8t h8S 

17 Supr#, note 15. 

18 HIJ.t'NfIv. Ntm' /...,., I*mIfa'tllli",C#. (1888),38 Ch. D. 156. 
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never heerd of h1m. TheretfJ: &, the telos of the rat1f1catlon prlnclple does 

not reQu1re 1ts l1ten~1 appt1c8t10n on pre-incorporatton tr8nsactlonsI9 

The foregomg 8n81ysls l11ustrates Qu1te cle8rly thet the common law rule 

regardlng the company's Hablt1ty for pre-lncorporation transactlons cannot 

be cons1dered to be an appropr1ate one, e1ther from e commerclal potnt of 

vlew or ln legal terms. 

c. EQultable Devlces 

(1) Adopt10n 

It 1s not surprls1ng that the courts have looked for devlces tn order to evade 

the celem1t1es ceused by strict applicat10n of the rule in Kelnerv. B6}J'ter. It 

W8S held th8t eQulty would enforce pre-lncorporation contracts if the 

compeny '8dopted' them20. To glve the company the r1ght to step tnto the 

contraet. of course, 8volds the d1fficu1t1es created by the common law rule. 

But 100ked at 1t closely, there cen be no doubt that 1t 15 notn1ng but a 

semantlc devlce21. Technlc811y. adoption and rat1ficat1on meen the seme. 

There eppears to be no reeson why they should not Ile treeted the sa me wey 

from e legal polnt of vlew. Wlth reference to the synonymous meanlngs of 

l' L. Getz. SIIPI, note 1 et 383. 

20 RI NtrIfN# ~ StNJI~ .,.,. ., .. II1II r'li_rü" C#. (1876), 2 Ch. O. 621; Spi''" .. ~ 
IW?$stllllII mRlc#. (1878) 1 7 Ch. D, 368 (P.C.>. 

21 L. Getz. Silllrl, note 1 at 383. 
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he two notions, subsequent Pr1yy Councl1 decls10ns wlthdrew thls 

approact)22 . 

(11) Trust 

The common law does not recogmze contracts to the benef1t of a th1rd 

part~23 because there lS no prlvlty of contract. But th1s does not mean that 

il ls generally 1mposslble to confer 6 benef1t upon a th1rd p8rty. Apart from 

the posslbll1ty of asslgnlng the contractual nghts the contracting parttes 

may set up a trust ln fayour of the thlrd party. By Ylrtue of the trust 

agreement, the thlrd party ls entltled to get the benef1ts from the contr8ct, 

1ncurrlng at the same tlme ail burdens24 The cla1m h~s to be asserted 

aga1nst the trustee. There 1s no dlrect clalm agalnst the trustee's 

contract1ng party, nor can the latter enforce the contract ag81nst the 

benef1c1ary. Ail that the trust scheme allows 1s to glye the benef1c1ary a 

nght to the subject matter of the trust. Nonetheless, the appl1cation of a 

trust scheme to pre-incorporation transact10ns appears to be promlsing for, 

at least, lt would resolye the problem tM!, at common law, the company 

cannot step lnto the contn~ct un118terally. It 1s am8z1ng, however, that the 

trust devlce has not been w1dely use~. 

22 ~ Emprl# fn,,_riRl CIl. (1880), 16 Ch. D. 125; b !ttJtMrhlm t4/Ufft 4 C"'mlm Co. 
(1883) 1 25 eh. D. 103; IIIiIIl8llllCIJ. v. PIiIIiMClJllilr,S,IiIIk#II(1903) 1 [1904) A.C. 
120 (P.e.>; MJrlhSVdfttVIIrr'#$tmtflt811d Tr8111tt",eo. v. HiWiM( 1899), A.C. 263 (P.e.>. 

23 Oun/QpPhtllfMlic 19rICIJ.ltd.v. Sllfni/f1l4 Co.l/d. (1914), [1915J A.C. 847 (H.l.). 

24 HIr~.8tlili#(1900}/[1901lA.C.118(P.C.>at 123. 

25 N.E. Palmer 1 ·Pre-i rarporation Contracb and the Implied Werrentq of Authoritet, (t975) 
9 U. Queensl.l.J. 123 et 124 n. 10. 
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What are the reasons? To be va1id a trust has to meet the three certa1nt1es 

reQu1rement. There has to be certa1nty of mtentlOn, of sUbJect matter and 

of obJect. Provlded the partles made cleer that they mtended to set up a 

trust, only the certamty of obJect reQulrement seems to be problematic for 

at the tlme t.he agreement Is made the beneftClary Is not yet ln eXlstence ln 

general, eQU1ty does not g1ye effect to trusts that lack of a beneflclary who 

could enforce the trust. For that reason, purpose trusts are declared YOld26 

w1th the exception of char1ta~le trusts which are enforced by the Crown. 

The rule that personal trusts are yalid only if there lS a benef1clary has not 

been appl1ed to trusts created ln fayour of an unborn Chlld, howeyer. There 

seems to be no COnYincing reason why this rule should not apply to an unborn 

company analogousl~. In the case of an unborn chlld, the exceptlon 15 

justtf1ed on the ground that the beneflclary ls, a1though not descrlbed wfth 

certalnty, at least ascertalnable by reference to hls parents. It could be 

argued s1ml1arly ln the case of an unborn comp~my27. Name and founders of 

the company are known. Therefore, from a theoretical pomt of Yiew there 

seems to be no reason why 1t should be 1mpossible to set up a trust for a 

company that is not yet ln exlstence28. In Y1eW of the ·waft and see- rule, 

the appl1cat1on of the trust scheme 15 not objectlonable eYen under the rule 

agalnst perpetu1tles2'. The obY10us anal ogy between an unborn chl1d and an 

unborn company d1d not escape the courts' not1ce. In a dlfferent context, ft 

26 RlM*r)s,ttlMNl Trll$/$( 1952), 1 Ch. 534. 

27 B. Welling, D""W_lft-· in ~ - TM GlJwrIli", Prifl&if/l#$ (Toronto: Butterwrths, 
1984) et 286; P.D. t'tKenzie, ïhe LeQ81 stetus of the Unborn Company- (1973) 5 N.z.U.l. 
Rev. 211 et 216. 

28 M.R. Bcckntn, SlIfJrl, note 2 et 32. 

29 P.O. McKerme, $llfJr1, note 27 et 216. 
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was sa1d ln Leeds 8nd Henley Thetltres of Vtlnetles L ttf!50: ·Though a m8n 

cannot be an agent for a nOn-e)(lstent company, may he not be a trustee for 

11? There can be a trust for unbOrn chlldren: 

Nevertheless, as 1t appears from the cases, the trust devlce has not recelved 

mu ch support by the courts. Seyeral decls10ns31 dea11ng wlth the comp8ny's 

l1ab111 ty after adoption of a contract made by a trustee mlSS the trust polnt 

totally32 focusstng only on agency pr1nc1Ples33 The essentlal Questl0n 

whether a company can clatm the benef1ts under a trust agreement W8S 

dea1t w1th only ln an early Canad1an case34. The court demed the Questlon 

rely1ng on Prlv1ty of contract arguments: as the comp8ny cannot be bound by 

pre-incorporatlon contracts, 1t follows that 1t cannot receie.,e the benef1ts 

elther. W1thout expresslng H, the court seems to be reluctant to set aS1de 

the rule ln Kelnerv. B8Â'terJust b:J recogmzlng the trust devlce. The str1ct 

appllcat10n of agency pnnclples as put forward ln Kelnerv. BtI)s'terhes been 

g1ven pnor1ty over eQually compell1ng trust rules - a dec1s10n that ls hard 

to understand and falrly unsat1sfacto~. 

30 (1902) , 2 Ch. 809 (C.A.) at 819, Romer l.J. 

31 ,.e, NtJrlltiJmœrI8llllA~WtIJlf 11tJI#/ Co. (1886),33 Ch. D. 16 (C.A.); NtJrlh SgtlMg /""'#$1/l1li,,1 
lJfId Tr4llltt'q C8. v. Hi99iM (1899), A.C. 263 (P.C.); ~ N#Ht1MII1tJItIr '*i' C4«It C4., 
Cfillilm's CI,im( 1908), 2 Ch. D. 515; OffiC161 ,mi,ltfMqf ftJtionv. HZ. Slrq- ~it:t:iM lit/. 
(1935), H2.l.R. 856 (H2., S.c.>. 

32 B. We1111'1Q, SlJpr8, note 27 at 287. 

33 P.O. McKenzie, SlJpr8, note 27 al 219. 

34 /:#$v. HtCIlkI»M( 1905), 15 Man.l.R. 669 (Man. K.BJ. 

3S ln Caneda, there owen and there still are stltutorv provisions dealino vith pre-incorporation 
trusts. ThelJ 'tt'ill be disctmed laler. 

, 

--------------~ .... _ . .....-
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d. Remed1es Outslde the Law of Contracts 

Although there 1S no contractual basls for mutual clalms between the 

company and the thlrd party, tt 1s as a matter of fact st1ll possible that 

benef1ts are conferred upon the company. It would be unjust to allow the 

company to keep benef1ts 1t recelyed by the aCQu1sltlon of goods or the 

performance of serylces wlthout compensat1ng the thlrd party. One would 

be lncl1ned to say that keeplng the benef1ts 1mpl1es the mak1ng of a 

contract. As has been seen aboYe, howeYer, thls is too a superficial way to 

look at the problem bearlng ln mlnd that the courts accept a new contract 

only under very narrow clrcumstances. Trying to ay01d unJust results the 

courts resorted to rest1tutlonary clalms. 

ln Re Hereford & South W61es W6guon C~, 1t was held that remunerat10n 

for pre-1ncorporatlon serYlces can be claimed on equ1table grounds. In Re 

Empress EngineerIng C~ .. 1t was recogn1zed that the th1rd party can sue the 

company for a quantum merult. Looklng at further cases, one has to state 

that later dec1s1ons do not fol1ow th1s vlew. In Re Rotherh6m Alum .. ~ 

Chemic61 C~ .. a sol1cltor clalmed remuneraUon for services he had 

rendered to the company. The court d1sm1ssed the cause argu1ng that gettlng 

the benef1t of work done for someone else, Le. the person who actually made 

the pre-1ncorporat1on contract, dld not mean that the benef1tted person 1s 

36 (1876),2 Ch. 0.621 (C.A.). 

37 (1880),16Ch.D.125(C.A.). 

38 (1883), 25 Ch. D. 103 (CA.). 
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l1able to pay for 1t. later elec1s10ns3' on the lssue took a slmllar ylew 

argutng aga1n that getttng a beneftt does not necessarl1y gtve r15e to an 

obl1gatton to pay for it. Although 1t should be noteel that ln any event the 

plalntUf can get remuneratlon on a Quentum merult besls for sery1ces 

rendered tllter 1ncorporatlon40 , 1t has to he concluded that ln 1 vlew of 

dfffenng judgments the law 15 confusmg and far Trom bemg sat1sfectory4'. 

It ls amazlng to see how clear prlnclples of Justice llke the idea of 

restftutfon are abendoned ln order to uphold, at eny prfce, the effect of the 

rule ln Kelnerv. B8A'ler. The fear of counteractlng the rule thet the comp~my 

cornes only 1nto play when 1t wants to 1s the reason why many courts feel 

reluctant to recognlze clalms based on unjust enr1chment. 

2. The l1abl11ty of the Promoter 

a. The Term -Promoter-

Giyen the lack of a 5tatutory deflnlt10n of the term ·promoter·, reference 

hGS to be made to judge-made det initions. A comprehens1ve def1n1t10n, 

however, hGS neyer been g1yen by the courts. But, at least, some gu1danc'! 

CGn be taken from YGnous dec1stons. In Wh6/ey Bridge C61ico Prlnting Co. Y. 

6rbed2, for tnstance, 1t 1s emphas1zeCi that the term -promoter- 1s not 8 

39 b IllllW ~ CNNdM p,. ... DI. ,1906) 1 2 Ch. D. 435 (CA.); ~ lIIti#W l1tJIN l'iii! 
C/JIthI$ltd. (1908), 2 Ci •. 1).515 (CA.). 

40 b~/lcfnrlPllnt lM. (1889), 61 l.l. 206 (Ch.DJ. 

41 l.Getz, $lIpI'#,not.l et 391; R.R. Ptnnington, ~I.A~ 4th •. (London: Butterwrt hl , 
1979) et 90; 8.5. Markesinis, ïhe Lw of Ageœv end Section 9(2) of the European 
Communlties Act 1972- (1976) 35 Cemb. L.J. 112 et 115 n. 19. 

42 ( 1880) , 5 Q.8.D. 109. 
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term of law~ but of bus1ness, cover1ng "a number of business operat10ns 

fam111ar to the commerc1al world by which a company 1s generally brought 

1nto existence"43. Thus~ many persons can Quallfy as promoters44. Legal 

Qualifications l1ke agent or dlrector are immatena1. The class1flcation 1s 

al ways a Quest10n of fact4~, for promoter can be everyone "who undertakes 

to form a company wlth reference to a glven project and to set 1t g01ng, and 

who takes the necessary steps to accompllsh that purpose .. : 46. 

b. The Problem of Determining the Common Law Rule 

Whereas the common law posItion as to the company's l1abllay 1S clear and 

uneQu1vocal, the rules governlng the promoter's llabl1ty are not easy to 

determ1ne~ although Kelnerv. 86)ttej47 - lead1ng case 1n thls area as weil -

seems to state the law peremptorlly: ïhe cases referred to ln the course of 

the argument fully bear out the proposlt1on that where a contraet 1s s1gned 

by one who professes to s1gn 'as agent' and who has no pnnlclpal eXlstlng at 

the time, and the contraet would be a1together 1noperatlve unle5s b1nd1ng on 

the person who slgned a, he 15 bound thereby"48. In a s1ml1arly elear 

43 IMI 

44 l.C,B, GoYer et al., GIIt,.".:, Prill&'iples lIf 1ttJtJIr" C/JmtJInIlh~ 4th ed. (London: Stevens, 
1979) It 325. 

45 J.H. Gross, ~Pr...,.,,(T.l Aviv: The fsr.1 Institut. of Business Re.rch, 1972) 
et 21. 

46 '''~4$$V. GrIlli(1877). 2C.P.O. 469 (CA.) at 541. 

47 (1866). l.R. 2 C.P. 174, 

48 IIIid.at 183, ElrleC.J. 
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manner, lord Justice Denning (as he then wes) suggested, although ln an 

oblier dictum, that •... 1f (a man) signs 'as agent' and has no pnnctpel, the 

words 'as agent' are rejected and the contract held to be a good contract 

between the parties .. : 49. Apparently as a matter of 18W~, promoters are 

held to be bound by pre-mcorporat10n contracts thus implymg l1abl11ty and 

also the rlght to enforace the contract. 

The latter, however, was not the result tn enother Engl1sh Case, NeH-'/Iornev. 

Sensolld lliret/t Brift/in) L ttP.1. Summar1zed br1efly, the facts of thts 

1mportant case are as follows: The pleintHf, Mr. Newborne, wes the 

promoter of a comp~my cal1ed Leopold Newbome (London) Ltd. Before the 

company was regtstered, he entered lnto e contnsct to sUPply Unned hem to 

the defendent. The contnsct WGS s1gned -LeopOld Newborne Ltd:. The 

plaintlff wrote hts name undemeeth. Nelther he nor the defendGnt company 

were aware that Newbome ltd. was not yet regtstered. They both thought 

that the compeny was 1n ex1stence. As the market pr1nce of hem fel1, the 

defendant refused to accept the goods. Newborne ltd., then regtstered, 

1ssued a wHt cla1mlng dameges. Aner the wHt was 1ssued, it was 

dfscovered thet the company hed not yet been 1n extstence at the time the 

contrGct wes made. Mr. Newborne 1n hts personal cepaclty wes substttuted 

as plG1nt1ff. At tr1al~, it was recogn1zed that the rule as stated ln 1.'elnerY. 

68xter d1d not only affect the promoter's l1ab111ty, but also h1S nght to 

49 Iliœl#M LlI.v. S111111»11f1s [19531, 1 Q.B. 543 et 551. 

50 M.H. Ogilvie, $upr~ note 13 et 324. 

51 (1953), (19541 1 Q.B. 45 (C.A.). 

~ [ 1952], 2 T .l.R. 163 (Q.B.DJ, Parker J. 
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enforce the contrect. Although st6rtlng from the prlnclples 161d down ln 

KelnBr v. BtI)s'IBr: the le6rned judge arnved at 6 dlfferent result. Mr. 

Newborne lost the ection on the footing tMt he had not acted as an '6gent' 

theref ore not fuI fi 111 ng one of the reQul rements set out by KBlnBrv. BtI)s'ter: 

1 t was suggested that the contr6ct was m6de by the company 1tself, Mr. 

Newborne's s1gn6ture merely M authent1c8tingM the company's slgnature. 

Therefore, accord1ng to the tr1al judge, Mr. Newborne could by no means 

become a party to the contr6ct. Thls declslon was 6Hlrmed by the Court of 

Appe61~. 

KelnBr and Nett'borne h8ve been the subject of conslderable eC8demlc 

dispute. St8t1ng the strong contr8st between the conclusions m8de ln both 

dec1s10ns'" m8ny wnters heve trled to reconcl1e both dec1s10ns on the 

ground of e common pr1nclpl~. Others, however, suggested thet both 

dec1s1ons were 1ncons1stent~. The d1Herent positions t6ken ln the 

eC6dem1c d1scussions are reflected ln the Austr8118n cese of BltlcJ: v. 

SmlJlltt'oot/57. The C6se reve61s, I1ke venous acedemlc statements, that the 

53 ( 1953) , (1954) 1 Q.B. 45 et 50. 

54 G.H.l. frtdman, -Persanel LiaMut.., of Agent- (1966) 116 N.l.J. 1605; Martestnts, sQPrI, 
note 411t 116; G.R. Sullivan, ïhe Liebilit.., of Promoter on Pre-incorporation Contrects -
Turnt no the Tables Too far?- (1983) Conv. & Prop. LN. 119 at 120; Ogt1Y1e, SIJfJTI, note 
13et 334. 

55 L. Getz, .$#QII"I, note 1 at 393 ft.; G.H.l. Fridmen, .wpr6, note 54 et 1605 ft.; R.D. Nicholson, 
''Contreet and Non- Existent Compenies- ( 1967) 3 Austr. l8'Wt,ler 1 et 4-5. 

56 H.R. Gra.." ïhe Contreetuel Cepeeit.., of limited Compeni,,- (1953) 17 Conv. & Prop. L ..... 
217 at 218-219; f.J. Nugan, SlJprl, note 6 at 199; G. Shaptra, -01rectors W1thout a 
Compan.., and Dther Professing Agents- (1973- 76) 3 Dt. l. ReY. 309 et 315-316. 

57 (1963) Bl N.S.W.W.N. (pt. 1) 138 Ost iœtance); (1964) 65 N.S.W.S.R. 431 (N.S.W., 
F.C.>; (1966) 39 AlIStr. L.J. Rep. (Austr. H.c.>. 
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reason1ng 1n Newbornev. Sensolidcan hardly Ile sa1d to have elallorated the 

common law rule as to the promoter's 11abl11ty. 

c. I\elner and NeJ+'borne .. Cons1stent or Incompatible Concepts? 

To reconcl1e both cases attempts have been made to d1st1ngulsh them on 

the1r facts. In the Kelnercase the contr8ct had been executed, 1.e., the goods 

had Ileen del1vered, whereas, ln NeH'tlomes case, the contract was merely 

executory: the plalntlff was still ln possession of the goods Ilecause the 

defen(lant d1d not accept the~. Th1s approach 1s based on the ldea that 8 

party should be compensated after hav1ng fulf111e(l Hs own obl1g8t10n. 

Cert81nly thls seems to Ile just and equ1table. Nonetheless, to decide the 

case on the dlstlnctlon Iletween executory and executed contracts m1ght 

turn out to be purely 6rb1trary: The need for protection of the thlrd P8rty 

might Ile the same ln the case of executory contracts, for instance when the 

thlr(l party ls compel1ed to coyer the order by Iluylng the goods elsewhere 8t 

6 hlgher pr1c~9. On the other h8nd, 1t woul(1 not have Ileen very conv1nclng 

to deny the plelntiffs recovery ln ~"elnerY. D8A'ter if thls had been a case of 

8n executory contrect. The attempt to hermon1ze x"elner's and NeH'tlornes 

case on the factuel d1stlnction between ex ecu tory and executed contr8cts 1s 

therefore not persuasive60. 

58 See G.H.l. Fridmen, .tiipf'8, note 54et 1605; B.S. Merkesinis, ".,.." note 41 et 117. 

59 B.S. Markesinis, SIIPI, note 41 et 118. 

60 M.H. 0gi1Yie, $1QJr1, note 13 et 335. 
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Another wey of d1st1ngu1sh1ng the cases 1s to emph8S1ze the fact that ln 

Kelner Y. B6.%'terthe promoter W6S sued whereas 1 n Net+tl{1rne 's case he was 

the plalntlff. This would presume that the rule ln Kelnery. B6.%'terstated 

merely thet a promoter i$ 11able on a contract but without haYlng any rights 

under 1t. As preYiously ment10ned, thjs is not the meanjng of the rule; to 

declare an 'agent' bound by a contract jmplfes necessarlly that he 1s also 

entftled to the benefH of the contractual rlghts. Thls f1nd1ng was expressly 

recognized by the trial Judge in Net+'l1orne'scase61. It ls therefore hard to 

understand why ln Blac).'y. Sm8/1J+'Dod- a case whlch ralsed the problem of 

reconc1l1at1on between Kelner and NeH-'borne - the tr1al judge put much 

emph6sis on the Question whether the promoter was plalntiff or defendant62. 

As has been demonstrated, thls js not an approprlate approach63. 

A third wey to dlstlngulsh the cases would be to acknowledge two 

complementary rules to the effect thet someone who acts as an 'agent' 

becomes bound by the contract whereas those who act as a 'director' do not. 

Thjs seems to have been the ground on whlch Net+'borne was declded for 

there lt was held thet the plalntlff had not acted as an agent. Accordlng to 

the judgment, it was the company ttself that made the contract. This 

distinction" however" creates considerable doubt. The use of the term 

'agent' 1s not Qu1te adeQuate because there is no principal on who se behalf 

the 'agent" could have acted, But thls objection ls not the crucial one for the 

court confronted with a pre-incorporation contract case would not look at 

61 See J.H. Gross, ·Pre-incorporation Contracta- (1971) 87l.Q.R. 367at 384. 

62 (1963) N.S.W.W .N. (Pt. 1) 138, Jacobs J. 

63 M.H. OgilYie, $JJPr#' note 13 et 336; J.H. Gross, $JJPr#' note 61 et 384. 
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the promoter's reallegol status, but at the position he purports to have. The 

dec1s1ve obJect10n ls thls: how con a court come to dlffer1ng conclusions 8S 

to the alleged pos1tlOn of the acting person when 1t lS cleor from the outset 

thot th1S person wanted to Ilct for someone else? Not only Boxter purported 

to oct as an o~ent as W8S found by the court. Newborne, too, purported to 

act as an agent. It ls hordly understandoble how 1t can be orgued thet the 

company made th~ contract ttself because for a comp8ny there ts no other 

way to moke contntcts than by agents. Hence, compeny d1rectors 

"authentlcatlngN the (future) company's sigmsture purport to ect as egents 8S 

weil as do promoters who act on behalf of a NproposedN compony64. There 1s 

no room for a secondory agency concept as oppeer to h8ve been suggested by 

those who conslder Bexter as 'agent', but Mr. Newborne es sorne k1nd of 

1 nstrument~. 

Given the foct that on the ground of Ke/nerY. 86)s'ler, Mr. Newborne cen Just 

as much be sald to have purported to act as agent, does th1s le8d to the 

conclusion that the cases should have been declded the some way? It would 

fol1ow that the solution put forward ln Nelt'bome's case 1s not consistent 

w1th the rule 1n Ke/nerv. 86Kter. This 1n f8ct hes been the op1nion of Mr. 

Justice W81sh, d1ssent1ng from the majortty opinion del1yered in the New 

South W81es FuJI Court decls10n of the DI6CA' Y. Sm6//wood case". His 

arguments, howeYer, d1d not conYince the Austre118n Hlgh Court whtch 

64 G.H.L. fridmen, $lJfJr8, note 54 et 1606. 

65 A.R. Emmett, ·Pre-incorporation Contracts- (1967) 5Sljdnelj l. ReY. 486 et 489; _ 8110 
B. We111 ~6 slJpr#, note 27 at 283; f .M.B. Reynolds 1 slJpr#, note 10 et 471. 

66 (1964) 65 N.S.W.S.R. 431 et 441. 
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preferred to fol1ow the maJor1ty op1n10n. The case at issue was Qulte 

s1mf1ar to Nett'bomev. Sensolldthe only dHference belng that the promoters 

were not pla1nt1ffs, but defendents. They had slgned a purchase contract 

wlth the (future) company's m~me addlng underneath thelr personal names 

and the word NdlrectorsN. All parties wrongly bel1eved that the company was 

lncorporated when the contract was made. At trial, the plalntlffs were 

successful on the ground that, as opposed to NeH''bornescase, the promoters 

dfd not clalm a r1ght under the contract, but faced contractual 11 abl1lty. 

This distinction, as mentioned earl1er, Is not convinc1ng and was not 

accepted by the Full Court of New South Wei es or the AustraHen Hlgh Court. 

With the exceptfon of Mr. Justice Walsh, both courts consldered the 

solutions ach1eved ln Ke/ners end NeJ+'bornes case to be cons1stent. But 

they d1d not arrfve at th1s re~ult by rely1ng on the d1stfnction between 

agency end sorne lower degree of agency. The dist1nctlon dn,wn there was a 

dffferent one: the l1abl11ty of the promoter should not depend on the 

Question whether he or 1n fact the company made the contract; the cruc1al 

Qu~stlon should be whether the promo ter acted merely as an agent or the 

princlpel h1mself, the answer depend1ng on the contrectlng parties' 

intention 67. ~'e/nerv. Buter; on one hend, and Newbol7lesemd B/6ck'scese 

on the other, were thus d1sUnguished on the bas1s that in the flrst case the 

perties intended personel l1ablllty whllst ln the latter they dld not. This 

woy to reconcl1e the ceses, of couse, 1s only open 11 Ke/nerY. B6A'ierdid not 

stote a rule of low 1mpedlng e dlffering construction of the parties' 

67 (1966) 39 Austr.l.J. Rep. 405 (Austr. H.c,) et 409, Windever J, 
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lntenUon. Th1s, ln fact, was the argument mede by Mr. Just1ce Welsfl68. But 

look1ng at the judgments deltvered ln Kelnery. B(J)J'ter more closely, one has 

to assume that the judges d1d not intend to set up a rule of law. Thus, It 

was S6111 by WIllies J.: .... construlng thls document ut res magls v81eat 

Quam pereat, we must assume that the perUes contempl8ted thal the 

persons slgn1ng 1t would be person811y llable"69. And further, by Byles J: .... 

the true rule lils tMt persons who contracted as agents are gener6/1y 

personal1y Hable .. :70. Eyen Earte C.J:s reason1ng makes lt appear thet the 

rule set out l1ke a rule of law 1s meant to be a rule of construct1on71 when 

the leamed judge Justlfjes the result w1th 8 v1ew to the fectuel 

clrcumstances, notably the parttes' contemplat10n72. 

ln D/6el: v. Sm6l1tt'ood, the judges were therefore nght in suppos1ng thet the 

dec1ston of Kelnerv. a6)J'terleft sp6ce for dlverg1ng results. It seems thet 

by anelyzlng the part1es' 1ntenUons 6 common pr1nc1ple was round capable of 

reconcil1ng Aelner's and Nett'bome's case. To thls extent, 816CI.' Y. 

Sm811woodh6S been widely recognlzed es e lege11y sound solution73, 81so 

68 (1964) 65 N.S.W.S.R. 431 et 441 ft.; ,. el. W.E.O. DMes, -Per.nel lillrilitvof 
'Dlrector,' of Non-Exittent Compeni .. - (1964) 6 U.W. AUltr. L. RIY. 400 et 405 (ceM 
comment on 1II«tv. SitIIIItItItI( tnel .tston). 

69 loR.2. C.P. et t 85 (emphasts added). 

10 IMII (.mphesit IIIdlCl). 

71 8. We11ing, $tIfIf'#, note 27 et 283. 

72 Sl/pr#, note 69 et 183. 

73 lo Getz, $IQJT#' note 1 et 396; 8.5. t1erkesini" $#Ipf#, note 41 et 118; H.K. liicte, "Contracb 
Made BV Promoters on Behelf of Compenies Vet to Be Incorporated- (1966) 2 Mel. L. Rev. 
388 et 391; H.K.lüca, "Contracts Mede bU Pronnr, On Be"'lf of Compenies Vit to Be 
lœorporeted- (1967) 3 Met L. ReY. 102 et 103; 8. We11iAl, $tIfIf'I, note 27 et 276 ff.; R.D. 
NtcMlson~ $#Ipf#, ...te 55 et 4 ff. 
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followed by the courts as appears from f'honogr8mY. L8nè4 . The Issue of 

pre-jncorporatton transact10ns 1s thus reduced to a pure contractual 

analys1s~. 

d. The Contractuel Analys1s: Ooes It Matee Sense? 

The common law posiUon based on the parties' mtenUon Ms been pra1sed as 

a technlcally sound solution, but many wr1ters agree wlth the statement 

that the solut10n does not sult commercial purposes76. It has often been 

sald thet the Common law solution ls hard to just1fy because 1t ls based on a 

narrow distinction between two types of slgnature77. In fact, this seems to 

be the effect of Kelnerand NeH''borne: whether or not the promoter win be 

Hable depends on the way the contraet was slgned. But thls finding does no~ 

address the Issue. The main Issue remains the parties' Intention, and when 

100teln{; at 1t the signature Is merely part of the eYldence, ail the 

surround1ng facts belng tateen into conslderatlon78. Thus, lord Dennlng was 

not Qulte rlght wh en saying ln f'honogrtlm Y. L6ne that the promoter's 

Habl11ty depended on the formule used in signing the contract79. Oliyer L.J., 

14 (1981) 3 An E.R. 182 (CA.). 

15 A.R. Emmett, #FI, note 65 et 491; 8. We11ing, $tIjIr1, note 27 et 276 ff.; G.R. Su11iven, 
~tlIPI"l,.te 54et 119. 

16 L. Getz, ~ note 1 at 396; B.S. Herminis, $llpl"1, note 41 et 119; G.R. Sullivan, $lIfN'1, 
note 54at 120; J. McMul1en, ·preUmt_ry ContrlCts 8y Promoters· (1982) 41 Cemb. L.J. 
47 at 48; N.N. Green, s.",.III".I, note 14 at 674 ff. 

11 See J. McMullen, $llprl, note 76 et :48. 

18 J. McMullen, $lIIK1, note 76 et 48; N.N. Green, $IJIN".t, note t 4 et 676. 

79 (1981) 3All E.R. 182at 187. 
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ln hls concurrmg judgment, set lt nght saying that the real Quest10n W8S 

not to look at the s1gnature, but t.o ask ln a general way what was the real 

1ntent of the part1es80 

But to release the common law rule from the susplc10n that 1t rel1ed - as 1t 

was sa1(j81 - on pure technlcal1t1es does not render 1t less Objectl0nable. 

Reference to the intentIon of the parties ls praiseworthy bec8use It le8ds to 

the root of the problem, 1 e. the determlnat10n of the contn~ctlng parties, but 

1t does not neCesSar1ly address the real issue that ls 8t stake. As h8S been 

potnted out ln the introduction, rules governing pre-Incorpor8t10n contr8cts 

have to take lnto account the businessman's need for slmp1ictty and 

efflclency. A rule based on the parties' contemplations 8ppears cle8r 1n 

theory; ln practice, however, 1t glves r1se to considerable problems. 

Knowledge of the non-existence of the company is generally cons1dered a 

cruclal factor ln decidlng whether the promoter ls supposed to have bound 

h1mself or not82. If the th1rd party knows about the non-existence as 1n 

Kelnerv. 8(1JJ'ter, 1t w111 be lnferred as 8 rule that the parties wanted the 

promoter to be bound. In those cases the agreement w111 operate as lf 

someone bought corn ·on behaH of my horses·, as W111es J. so graph1cal1y put 

US!. In case the thlrd party ls not aware of the company's non-exlstence, 

there is sald to be a strong lndtc1a that 1t contemplated contracUng w1th 

80 (1981) 3 All. E.R. 182 et 188. 

81 G.H. Trenel, ïhe Lw of Conract-, 7th ed. (London: Stevens, 19A1) et 555 n. 76. 

02 CM/l'.: R. 8ext, -Personal LilbilitlJ of ln Agent For an Unformed CompenlJ - KlI",I' Y. 
8txt,rReYtsited- ( 1967) 30 M.l.R. 328 at 332. 

83 A.'I//IeI'V. Btmr'( 1866) ,l.R. 2 C.P. 174at 185. 
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the company only; slnce the company 1s not yet ln eXlstence, there wlll be no 

contrect at aIl. Thls will be so even when the promoter reallzes that the 

company lS not yet lncorporate(j84 However, to split up the Common law 

poslt10n ln different rules focussmg on the thtrd Darty's knowledge does not 

proYlde a satlsfactory answer eUher. As win be seen, the determlnatlon of 

the pertles' 1Oten11on ts not as easy as 1t mlght appear from the foregolng. 

It 1s very doubtfut ff a dlstfnctlon turnlng on the thlrd party's knowledge 

meets the businessman's need for rules the application of whlch leads to 

pred1ctabte results. 

The Engllsh case Phonogr6mv. LlJn~ tllustrates this very weIl. The facts, 

br1efly, are as fol1ows: Mr. Lane was promoter of a company to be cal1sd 

"Fragile Management Ltd .... This company was set up to manage a Pop group 

celled "Cheap, Mean and Nasty·. PrOYldlng for f1nancial resources, Mr. Lane 

made an arrangement with Phono gram Lttl. to lnyest t 12,000 to be pald to a 

company called -Jel1y Mus1c ltd:. The money transfer to thls company was 

due ta admlnlstretlYe conyemence for Mr. Lane was dlrector of thls company, 

Phonogram sent a letter to "Br1an Lane, ESQ., Fragne ltd: stattng the terms 

of the contract; at the bottom 1t contalned the followlng recelpt formula: 

"slgned by .... for end on behe1f of Fragile Management Ltd:. The company 

was neyer 1ncorporated, and Phonogram suught to recoyer from Mr. Lane 

personally. When the agreement was made, Phonogram was not aware of the 

fact that the company was not yet ln exlstence. Although a statutory 

proyision had been enacted 1n England ln the meant1me, the court dealt ln 

94 l. Getz, .$qpr~ oote 1 et 397. 

~ (1981) 3 AH E.R. 182 (CA.>. 
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detall w1th the appl1cat10n of the common law rules. On the basis of the 

intention test. 1t held that Mr. Lane had made the contract personally and 

was therefore obl1ged to repay the money. Th1S flnding, though hardly 

obJectionable as a resU1t86, is surprislng ln the 11ght of former cases l1ke 

Il''e/ner. NeJ+tmrneand BltJcK The fact that Phonogram d1d not know about the 

non-existence of Fragne Management puts the case ln Hne wlth Newborne 

and BltJcK The same impress10n seems to emerge from the fact that 

Phonogram's letter was addressed to Mr. Lane as d1rector of Frag11e Ltd and 

that Mr. Lane - from Phonogram's point of Y1eW - was supposed to sign as 

the director of a company presumed to be 1n existence yet. Hence, the case 

appears to be much closer to the BltJc}.'and NeJoJotiornesltuatlonS7 Mr. lane's 

J1abl11ty at common law can therefore hardly be explalned on contractuel 

grounds. After a11, 1t has eYen been doubted if the solution found in Kelner's 

case 1s truly based on contractual princlples88. 

Up to now, 1t has been taken for granted that the parties' intentions w111 

dUfer accordlng to the clrcumstances. If the thlrd party knew about the 

non-existence of the company, 1t has often been sald that a bmdlng contrect 

must have been contemplated wlth the promoters, for otherwise -the 

contreet would be altogether 1noperative"89. Th1s 1s clearly a result

orlentated argument, herd to understand ln view of the fact that ln cases 

96 B. Wem no, SIJfJr#' note 27 et 254. 

87 B. We11ing, SIJIff8, note 27 et 294-295; _ also G.R. Sullivan, supr8, note 548t 124. 

88 M.H. Ogilvie, $Upr#, note 13 8t 332. 

89 AWMrV. BIx*r( 1866) , l.R. 2 C.P. 1'14 et 183, Earle C.J.; ,. el. ""''''",V. SIMtIIid 
( 1953) , [19541 1 Q.B. 45 et 47, Parket~ J. 
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Itke NeJtttorne and BI6CA' the courts do not fee) much reluctance against 

ffnd1ng that there 1s no contract at a11. Not much cons1deration has been 

g1ven to the expectat10n that genera11y prevai1s fn such cases: ft fs 

expected that the th1rd party will look to the company~ or, to say ft fn L. 

Getz' terms: -.... the very last thfng the part1es 1ntend 1s that the promoter 

undertekes a personal 11 ablllty"'90. One could meke the last statement more 

precise by 8cknowledglng tMt at least origlnally ne1ther party 8ssumed the 

promo ter to be 118ble91 for the Question of the promoter's llab1l1ty anses 

only on a secondary leYel, 1.e. fn the event that 1t turns out that the company 

1s not lncorporated or does not dispose of sUrf1ctent assets. The Question 

can only be whether the promoter becomes 8 subst1tute principal whose 

l1abl1ity 1s contlngent. Frldman called the promoter an -alternatiye party

saylng that ln Kelnerv. 06A'ter-the proposed company was to be primarl1y 

respons1ble on the contract, but the d1rectors were to be Hable ln the 

altemat1ve"92. Thls statement reflects the parUes' mtnd Qulte accurately 

but ft 1S dlfflcult to reconcl1e with basic contract pnnclples slnce the 

company cannot be bound before 1ncorporation". ln order to reach on 

immed1ately blnd1ng effect the promoter cannot be a mere -alternetive 

party-: he must be cons1dered to be a party to the contract from the outset. 

This, however, is not lntended, for the promoter does not went to aCQulre 

contractual nghts or to 1ncur contractuel l1ab111t1es hlmself. It appears 

90 SUpr8, note 1 et 396; ,. al. M.H. OgUvie, suprl, note 13 et 325 and 329; G. Shlpira, 
S#prl, note 56 et 313; J.H. Gross, .,,-1, note 51 et 386. 

91 M.H. O9ilvie, supra, note 13 et 329. 

92 G.H.l. fridmen, $llprl, note 54at 1606. 

93 AWMI'V. /J#xtIr( 1866) 1 l.R. 2 C.P. 174. 
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from the foreg01ng that the contractual rmalysis not only 19nores 

commerc1al needs; ln the context of pre-incorporat10n transactions, 1t 1s 

also unsound from 6 legal polnt of Ylew. The traditional contractual 

approach 1s unable to govent pre-lncorporatlOn sltuatlons because the law 

tr1es to uphJld legal pr1nc1ples at any pnce, whllst 1n f.tle bus1nessman's 

mind these barrlers do not e)<'Ist. To compare the promoter contractlng for a 

proposed company w1th a man buying corn for h1s hourses might be legally 

accurate; the bus1nessman, though, w111 ftnd the compor1son lame because 

usually at least he wants the thlrd party to look first end foremost to the 

future company. Hence, it is clear that the law seeking for legally sound 

solutlons has to rely on fictions when ascerta101ns the parties' 1ntent10ns"'. 

For that reason, lt 1s not conv1nc1ng to tnterpret the rule 1n Kelnerv. 86J"ter, 

considered to be a rule of constructton, as a rule of ev1dence to the effect 

that there is a strong presumpt10n thet the parUes wanted the promoter to 

be a contracting party". Ali that can generally be sa1d 1s that the parties 

1ntend sorne k1nd of contingent llabl11ty, for ftrst and foremost they look to 

the company to be lncorporated. Wtth th1s reasoning J the presumption -

stnctly speak1ng - 1s not contractual; a11 that can be presumed 1s that the 

part1es want the promoter to be bound should the company not be 

tncorporated, Le. on a secondary level. In the very end, the promoter's 

l1abl11ty 1s a matter of pol1cy96, but few Judges had the courage to express 

94 G. Shepi ra, SIQJrI, oote 56 et 313. 

95 l1NiImMIllllMlrl#$litl.v. llirç/lilll( 1975) 1 Nl.l.R. 529 (Hl., S.C.>; SlIIIIIMr",.RV. 
"'rIN( 1950) 80 C.l.R. 304 (Austr. H.c.) et 323- 324, funaver J.; A.R. fmmett, sl/prl, 
note 6S et 491. 

96 M.H. Ogilvie, .$IIpI'1, note 13 et 327 ff.; G. Shlpire, Nll'I, ROte 56 et 313; set 0180 H.A.J. 
Ford, Prlncip#$IJfCtl"""" Lh~ 3rd ed. (SUdne.., et 81: Butterwrths, 1982) et 544. 
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th1s Y1ew97. The contractual approach 1s neither commerclal1y ~ppropriate 

nor legel1y sound. Cons1derat10ns that mlght underly the promoters' l1abiHty 

w111 be d1scussed ln the next chapt ers. Before doing so we should briefJU 

mention anather attempt made at common law ln order ta establ1sh the 

l1ablHty of the promoter. 

e. Breach of Warrant y of Author1ty 

Il has freQuently been suggested thet the promoter's l1abl11ty should be 

based on breacd of warrant y of author1ty98, a solut10n not opproyed of 1n the 

former case of Netfo'borne Y. Sf'Rso/id where Parker J. felt reluctant to 

recognize claims bosed on thlS concept". He reosoned that someone cannot 

have warranted author1ty where no pr1ncipal 1s 10 ex1stencelOO. This, ln 

fact, d1st1ngulshes the pre-1ncorpt.tatlon contract cases from the facts in 

Collen Y. Wright where act10ns besed on breach of warrant y of authority 

were ong1nal1y recogn1zed101 . But contrary to Parker J., the factual 

d1fference does not compel d1ffer1ng solutions: someone who professed to 

oct as an agent wlthout hay1ng 6uthority deserves to be held Hable 

regordless of whether he lacks authonty for wMt of a principal or just 

97 See 11Ir~ IlIIIiJIIrlI$ lId. v. f8irchild, Supr#, ..rte 95 at 541, Malx»n J. 

98 8I«h. SmIIIwJtJtI( 1965) ,l 1966) 39 Austr. L.J. Rep. 405 (Austr., H.C.) at 409, WindelJlr 
J.; "'fe/IN, Y. ~V( 1969),4 D.l.R. (3d) 540 (B.C. S.C.>; 1.tJVlI /1#« ()( t)lIIfJ#y. 
Sl#rr( 1986), 31 B.L.R. 124 (Ont. Dist. Ct.) at 142 ff. 

99 .... WIlrY. ~id (1953), (1954) 1 Q.B. 45 at 47. 

100 INit 

101 (1857) 8E.&B.301 (CA.). 
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exceecled the authorHy he 1,.. fact was g1yen'02. A11 that 1s clecislye 1s thet 

some kind of warrant y can be 1nferred from the agent's beheylour: H cloes 

not matter 11 the actlng person professes to heye more author1ty then he 

really Ms or - go1Og beyoncl that - that there 1s a prlnclpal who in fect cloes 

not ex1st. A1though the pr1nc1p1e 1s c1ear at the outset, its appllcation 

ra1ses problems that rencler the cleylce doubtful. 

Flrst, 1t 1s not clear whether act10ns of breach of warrenty are basecl on 

contract '03 or ln tort '04. The d1fference 1s 1mportant for seyeral reesons, 

for 1nstance the ayal1ab111ty of defences such as contr1butory neg1tgence1(~. 

An even more ser10us problem ar1ses when trylng to harmon1ze the epproach 

wHh wh8t was sa1d 1n cases llke NeJoJotlOrneand Black. By defimt1on, c1alms 

besecl on bre8ch of warrant y of authority can only be asserted when the thlrcl 

pert y 1s 19norant of the fact thet the company 1s not yet ln ex1stence. The 

typ1cal feeture of such cases w1ll be Qutte s1ml1er to Newbome end 8/8CI: 

where the thlrcl party d1c1 not know of the compeny's non-existence. ln l1ght 

of the arguments made 1n Nett'born~ 1t 1S herd to see to whet extent 

author1ty was werrentecl when - as 1t wes se1d - the contrect was mecle by 

102 J.H. Gross, sl/pr#, note 61 8t 386 ff.; N.E. Palmer, sUfJr#, note 25 at 125; A.R. Emmett, 
$JIfN#, note 65 et 492. 

103 C41IM v. Jtn,M( 1857),8 E. & B. 301 (C.A.); F.M.B. ReVnolds, $tIpr#, note 10 et 471; G. 
Shapi ra, slJPr8, oote 56 et 321 ; N.E. Pel mer 1 SU/lr8, note 25 et 126. 

104 H,.lk_/JIvl1ilkClJr/JNMiNI V. It)l.srm( 1974), 1 N2.L.R. 236 (N2., S.C.) et 279; ... 180 
B. We111ng, sopr#, note 27at 279 . 

1 œ See N.E. Pal mer, $II/II"#, oote 25 et 125-126. 



.( 

( 

l 

33 

the company ltself, Mr. Newborne Just authenttcat1ng the signature and 

therefore not profess1ng to act as an agent106 

Elut even wlthout the dlfflcultles, 1t seems to be QuHe problematlcal 

whether the third party can successfully sue on the basls of breach of 

warrant y of author1ty. Damages are awarded accordlng to the amount the 

thtrd party could have recoyered from the princlpal jf the contract had been 

made with h1m107. Where the principal does not come into existence, no 

damage ls deemed to have arisen because there 1S no recourse agalnst a non

existent person'08. Even if he does, recovery is uncertain because no damege 

can heye arisen where the principal lacks sufficient assets to sat1sfy the 

creditors' clalms. In WicJ.'bergy. Sh61sAy09, the court was therefore right 

ln award1ng only nominal damages. In the 11nal analysls, the problem of the 

promoter's Habll1ty cannot be resolyed by recourse to clalms based on 

breach of warnmty of authon ty. 

f .. Tt"te Common Law Position: Summary 

The common lew position 8S to pre-incorporetlon contracts is merked by the 

attempt to preserve fundamental pnnciples of corporate, contn~ct and 

agency law. From the point of y1ew of the 1nterests of the parties lnyolved, 

the result is fer from belng satlsfactory. W1th regard to the company's 

106 r.M.B. RelJnolds~ .wpl, note 10 at 471; G. Shepir.~ Sllprl, note 56 et 320. 

107 H#If/III$"', Grltllt( 1864) ~ 33 L.J.Q.B. 35; G«Jtt;/tV. Fr4fld.t( 1870) , L.R. 5 C.P. 295. 

108 l. Getz, $1IPf'~ note 1 et 398. 

109 (1969) 4 D.L.R. (3d) 540 (B.e. S.C.). 
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liab111ty, one Ms to adm1t that the common law posU10n accords perfectly 

wlth bas1c legal prlnclples. To deny any poss1bllUy of blndlng the future 

company ln adyance respects fully the ldea of the corporate entlty as a 

separate unlt. It compl1es also w1th the baslc agency pnnclple that there 1s 

no agency where a pr1nc1pal 1s not ex1stent. The refus61 to acknowledge the 

company's r1ght to step lOto the contract after commg lnto exlstence 

follows from the contractual princlple that no thlrd party can lnterfere wlth 

the contractual relatlonshlps between other partles. Although clear and 

leg6iiy sound, t~e rule does not reflect the partles' 1nterests accurately. 

From a commercial pomt of vlew, 1t ls more des1r6ble to facl11tate the 

company's steppmg lnto a contr6ct made on Us behalf by people who - at 

least ln mo~t cases - w11l be the company's shareholders or d1rectors. 

As far as the promoter's Habll1ty ls concerned, the slluat10n 1s more 

confus1ng. Turnlng on f1ne dlstlnct10ns the bas1s of wh1ch never was 

prec1sely elaborated, the common law does not glve clear gu1del1nes. 

Tendlng to ma1nta1n a pure contractual analys1s, the law 10ses s1ght of Us 

own POl nt of departure not real1Z1ng that 100k1ng at the ·parUes'· Intent10n 

does not prov1de much guidance. The true reason for differlng results 

rema1ns ln the dane. In as slav1sh obedience to legal maxims, the 1aw goes 

so far as to label persons who obv10usly act on someone's else behalf as 

prlnc1pe1s (Kelner's case) or mere 1nstruments (Newborne's case) m1sstng 

both Umes the simple fact that the parties look first of e11 to the company, 

the promoter merely be1ng cons1dered as 8 go-between, 1.e. 8S an agent. 

legally hazy solut10ns do not prov1de much ass1stance to people 1nvolved 1n 

pre-1ncorporat10n transactions, clanty be1ng of prtmary tmportance 1n tl 

stage where much Is 8t steke. In d1fferent common 1aw junsd1ct10ns 
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mod1ffcat10ns of the common law pos1tlon have been cal1ed for - wlth 

dlffer1ng outcomes as w111 be seen now. 
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III. The Common Law Pos1 t 1 on Revi sed 

Legal rules cannot run contrary to commerc1el rea1tty forever. It 1s not 

surprlslng therefore that attempts were Mede to avo1d the harsh resu1ts 

ach1eved oy str1ct appl1cat10n of the common law rules. ThiS has been (Jone 

by enactmg statutory provIsIons or slmply by not fo11owlng the rule 1n 

Kelnerv. lf8)s'11:!1': Two thlngs are noteworthy: f1rst. a1though leglslauves 

have become very active throughout the common law world, sorne 

junSdlctl0ns, especially ln Canada, have preserved the common law rules. 

Secondly, where modifications heve been consldered to be necessery, the 

outcome varies from jurisd1ctlon to jurlsdictlon: the solutions renge from 

radical change to part1al upholding of the common law pos1t10n. Pre

incorporation transactions: a problem wlthout an ldeal solution? 

1. United Klngdom 

ln 1962, the Jenklns Commlttee deaHng wUh the reform of company law 

suggested fundamental chenges as to the rules govern1ng pre-incorporetlon 

transact10nsl10. The Committee cnt1cized the common lew point of vlew as 

to the company's end to the promoter's l1abl1ity and recommended thet the 

promoter be generelly l1eble on pre-lncorporat10n contracts and thet the 

compeny be glven the nght to step lnto the contract. In 1972, BrUeln, belng 

obllged to harmonize lts national lew wlth the other E.E.C. members' law, 

enacted the European Communities Act Besed on Art. 7 of the E.E.C. Councl1 

Dlrectlve of March 9, 1968, Us s.9(2) provjded: ·Where e contrect purports 

110 See L.e .8. Gawer, suprl, note 44 et 737. 
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to be mede by e comptmy, or by a person as agent for a company, at a Ume 

when the company has not been formed, then sUbJect to any agreement to the 

contrery, the eontract shall have effect as a contraet entered 1nto by the 

person purportmg to act for the company or as agent for lt, and he sha11 be 

personally l1able on the contract accord1ng1y-. This provision was 1ater 

repea1ed, but was acJopted word for word ln the U.K. COmptmles Act 1985111 

at s. 36(4) so that 1t sU Il const1 tutes the 1 aw 1 n Engl and. As a look at the 

writers' comments shows as amb1t has not yet ent1rely been clarified. 

However, nobody followed Schmltthoff's enrly remark112 tMt the provÎslon 

has not substanUally altered the common law at a1l" 3 although it could get 

sorne support from an argument put forward by Prent1ce114. He had 

suggested 1nterpreUng the words ..... and he shaH be personally Hable on the 

contrary accordingly" 1n the sense that the l1ab111ty of the act1ng person 

shou1cJ depend on whether or not the person purported to act as an agent as 

opposed to the s1tuat10n where he merely -authent1cated" the company's 

s1gnature "accordlngly" thus meaning -accord1ng to the factua1 

c1rcumstances"11 :5. Though arguably, the approach Ms not been followed by 

others or even the author himse1f, for 1t appears from the proyision's face 

and also from 1ts context w1th1n the harmon1zat10n of European company law 

111 Compenies Act (U.ICJ, 1985, c.6. 

112 C.M. Schnritthoff, ïhe Europeen Communities Din- (1972) J.B.L. 85 at 86. 

113 8.S. Markesinis, $llJN'1, note 41 et 116 n. 21; _ al. C.M. Schmitthoff, ed., "Palmer's 
Companu Lw·, vol. l, 24th ed. (London: Stevens; Edinburoh: Green, 1987) et 20-03 \lbere 
the formerlv expressed view is no longer follCMd. 

114 0.0. Prent1ce, "Pre-lrarporation Contreeb" (1973) 89 L.Q.R. 530 at 531-532. 

ft:5 Imaat 532. 
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that the subtle d1stlnct1ons prev8111ng ln preY10us Engllsh lew as to the 

promoter's llab111ty should be removed116. 

Qulte obv1ouSly, the formula chosen by the legls1ator reflects the absurd 

common law d1st1nct10n contrasted by Kelner"sand Newborne"sc8se. Stat1ng 

that the contrect should t8ke effect between the act1ng person regardless ln 

whtch capactty the person purported to act, the statute clearly sweeps ewey 

the common law rule thus render1ng obsolete the often fallaclous anelysls 

of the partles' lntenttons. Th1s 1s - 8S f~r es the acUng person's llabt11ty 1s 

concerned - a change from the common l8W pos1t1on. In Phonogrllm v. 

LantJ 17, a11 Judges agreed ln f1nd1ng that the former common law rules were 

overruled by vlrtue of stetute. 

It 1s left open whether s. 36(4) of the Compan1es Act (U.KJ and tts 

predecessor change the common law as to the promoter's l1ab11ity by 

rep18clng the rules or merely by order1ng redress where recourse was not 

possible before. The later argument wes made by Green118 relying on Shaw 

l.J:s 8mbtguous statement 1n Phonogr6m thet s. 9(2) of the European 

Commun/lies Act provlded e remedy ln a sttuetton where the th1rd party 

would be left wtthout recourse119. There 1s no need to seUle the 

controversy for ln the end lt Is clear that bas1cel1y the promoter 1s Hable 

116 R.R. Pennington, Sllpl'I, note 41 et 91; G.H. Treitel, Sllpl'I, note 81 at 555; l.C.B. Gowr et 
81., SIIP'I, oote 44 at 336; f .M.B. ReVnolds, supr6, note 1 0 et 472; B.S. Martesi nis, slIPl, 
note 41 et 126. 

117 (1981) 3,\11 E.R. 182 (CA.). 

119 N.N.Green, SQPrI, note 14et 677. 

119 SlIprI, oote 79 et 187, 188. 

"t 
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whether h1s l1ab111ty 1s based on a comb1nat1on of common law and statute 

or solely on statute. 

only one author120 (Joes not agree wlth this flnding suggesting Quite a 

surpnsmg mterpretat10n of what is now s. 36(4) of the Campan/es Act 

,tl.K) ln hlS vlew, the statute merely provides a remedy where the promoter 

has ftnled 1n 1nformmg the th1rd party of the non-ex1stence of the company. 

Ir the th1rd party is aware that the company 1s not yet incorporated, he 

conslders the courts to be free to ascerta1n the partles' lntent10n. There 

seems to be no compel11ng reason to allow enforcement of 6 contreet 

ageinst a promoter when the thircl party, w1th fun knowledge of the facts, 

was supposed to look only to the company121. Sull1van's vlew clearly d1ffers 

from the reason1ng ln Phanogralnv. ltlne l22 where lt W8S held that s. 9(2) of 

the Eilrapean Communities Actapplied also when both parties were aware of 

the non-existence of the company. 

Although persuasive at f1rst glance, there are several reasons why thls 

potnt of v1ew does not ment support. It misses completely the provision's 

purpose to Hberate the law from narrow and often techn1cal d1stinctions by 

re-1ntroduc1ng a contrectu81 analys1s in the fleld of the promoter's 11 abl1ity. 

Certa1nly. the s1tuet1on would be clear 11 the th1rd party was not aware of 

the non-ex1stence of the company. But when there was th1s awareness, the 

lew would be 8S vague as it had been before because agaln the judgments 

120 G.R. Sullivan, $llfl'I, note 54 et 121-122. 

121 INtLet 124. 

122 $qprl, note 14. 
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would turn on subtle distinctions purport1ng to reflect the parties' 

intentions. Even when one adm1ts that the law as it stands fully tokes 

account of the part1es' mtent10ns, the interpretotion given by Sull1Yon lS 

highly objectionable because 1t does not comply w1th the prov1s10n's pattern. 

It lS true that the present law is not ent1rely md1fferent tow6rds the 

p6rUes' intentions as lt follows from the words "subject to ony agreement 

to the contrary" But this does not support Sulliv6n's argument becouse 1t 

appears from the draftmg of the provislOn that the contempl6tion of the 

parties' are relevant merely 6S 6 basis for e defence - to wh6t extent will 

be seen later - but not - as SIJlll V6n suggests - as 6 condi t 1 on of 1 i abili ty. 1 n 

pr1nciple, the promoter is Hable regardless of whether the third party was 

aW6re of the comp6ny's non-ex1stence or not '23. SUll1Y6n'S oppro6ch, 

therefore, h6S to be disapproved of. 

It sheds Hght, however, on sorne 6mblguity ln the provlslon's dn~ft1ng. It 1s 

cle6r that as opposed to the common law pos1t1on the promoferhas to prove 

that personal1iab111ty was not mtended. But the provislon does not g1ye any 

guidance 6S to what extent the promoter can assert an 6greement to the 

contrary. Are there some QU8lU1ed condit1ons to be fu1fl1led or does the 

proyision merely sh1ft the burden of proot, the foctual 6mtlysls rem6in1ng 

substant1ally the seme 8S at common lew? ln the l8tter c6se, the prov1s1on 

would opertlte merely as an eY1dent1ery rule wherees 1n the former C8se the 

low would hoye been oltered ln subst6nce. Although leg811y conslstent, 

since based on the assumptlon thet there ore express and lmplled contr8cts, 

123 l.H. Leigh, V.M. Joffe & D. Goldberg, ·Northey's and Leigh's Introduction to Company Lw·, 
3rd ed. (London: Butterwrths, 1983) et 35. 
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the broaeJer 1nterpretat10n has not hfteJ any support. Glyen the fact that 1n 

the l1ght of the parol eY1dence rule few facts wHl be controyerslal, tt (Joes 

not create much change 1n the common law, at 1eest as far as wrHten 

contracts are concerned. On the contrary, 1t preserves the 1 aw as H stood 

prlor to the statutory enactments because in the very end the promoter's 

l1abilHy woul~ agam depend on f1ne and subtle d1stlnctions as 111ustrated by 

Kelner'sand NeJ+tlorne'scase - a result the statute was supposed to ayold. 

It 1s therefore not sufflc1ent that an agreement to the contrary may ln some 

way be mferred from the clrcumstences, notably from the promoter's actlng 

as an NagentNl24. In Phonogr8m Y. L8ne, lord Dennlng stated thet the 

agreement to the contrary had to be express
'
r.5. Most wrHers are satisfled 

if such an agreement can clearly and unambiguously be 1nferred from the 

other terms of the contract '26. For the purpose of th1s anelysls, 1t lS 

lmmater1al WhlCh mterpretatlon 1s preferable; 1311 that is noteworthy is the 

fact that the statute does not allow the common law intention test to 

resurface. AUhough one could say that somewhl!t clearer dreft1ng would 

have been desirable127 it ls beyond doubt thet the statute no~ takes lnto 

account the uncertalnties and absurd1t1es the common law pos1tion had 

ratsed. As to the promoter's l1abi11ty and the coherent issue of third party 

protection, the Engl1sh law has now arrlved at a more setlsfying solut10n; 1t 

124 J. MeHuUen, $QfII'1, note 76 et 49; J.G. Collier & loS. Seal y, CNtItMIII( 1973) 32 Camb. L.J. 
r at 6; N.N. Green, $l1/li'1, note 14 at 681; 0.0. Prent1ce, $upr8, note 112 et 533. ClJntr8 
G.R. Sullivan, $1qIr1, note 54 at 123; sel also 8iiN v. ,1/ SIM# (27 April 1983, Q.B.O.), 
cited by N.N. Green, $l1/li'8, note 148t 681. 

1~ (1981) An E.R. 182 8t 187 {CAJ. 

126 J. MeHunen, $Upl'I, note 76 at 50; C.M. Schmitthoff, $Upl'I, note 113 at 20-03; 0.0. 
Prentlce, $l/fJrl, note t 14at 533; B.S. Merlcesln1s, $l/prl, note 41 at 1261s u~lear. 

127 J. MeHul1en, $IJ/ff#' note 76 at 50. 
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ls 1ncomprehenslble why Markes1nls conslders that present Engllsh law fal1s 

ln achleYlng one of lts major obJectlYes, 1.e. the protectlOn of the thlni 

party's fnterests l28. 

Lacl< of clar1ty belng the major obJectlon aga1nst the ststute as far as lt 

pro\lldes a basls for recoyery agalnst the promoterl29 the crltlclsm agalnst 

the Engl1sh statute 15 much more vehement as to the statute's treatment of 

the company's llab111ty. Although the Jenl<1ns Report l30 had recommended 

that the company have the right to step lOto the contract, nelther the 

Etlropelln Commllnities Act nor the COmp8nJ8S Act (1985) followed the 

recommendat10n. Only ln 1973 was an attempt made to enact fi prOYIs10n 1n 

the Compllnies Actallowlng adoption by the comp6ny, but 1t neyer came mto 

force'3' . One wonders why Engllsh law dld not recogmze the company's 

right to step lnto the contract desplte strong support by the legls1atlVe 

commlttee. The only explanatton could be that the reQulrement for a new 

contract was not consldered to be fstaP32. Adm1ttedly, 1t would not be 

fatal to oblige the company to enter lOto such a new contract wlth the thlrd 

party. Neyertheless, the Engllsh approach does not const1tute an ideel 

solutton because of lts lnconYen1~nce for commerc1al l1fe. Preseryjng 8 

baSlc legal pnnclple like the ldee of the company as a seperate ent1ty, 1t 

128 B.S. Markesinis, suprl, note 41 at 126. 

129 It should be mentioned in pasi ng tha1 $. 36( 4) of the Companies Act (U.K.) 1985 is conceived 
of as also cover1 ng the promoter's r1ght to enforce the contreet; '" f .M.B. Reynolds, suprl, 
not. 10 et 471; G. Tr.it.l, $lIfIf'1, note 81 at 555; L.H. L.igh et aL, sl!prl, note 123 at 35. 

130 See l.e.B. Gwer et aL, $iJfJ'~ note 44at 337. 

131 L.C.B. GcNer et al., supr8, note 44at 337. 

132 See B.S. Marminis, SIJfJrI, note 41 at i 25. 
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oyeremphes1zes pr1nc1ples w1thout tak1ng lnto considerat1on that legal 

laeas are mere1y lnstruments to 6chleye a certa1n g061; they are not an end 

1n themselves. In pre-Incorporatlon transactions, the contract ls made wlth 

a YleW to the company comlng 1nto ex1stence - c1rcumstances that dlffer 

cons1derably from the C6se that someone acts for a thlrd party be1ng an 

absolute outslder to the transact1on. The measure of protect1on the Engl1sh 

law provldes for the company lS excessive; lt eyen turns out to be 

dlsadvantageous as U preyents the company from derlY1ng the benefits from 

the contract made - to say it ln untechnlcal terms - on Us beha1f. The 

Engl1sh solut1on hes therefore justi11ably encountered a lot of cnt1clsml33. 

It has been suggested that the phrase ·subject to any agreement to the 

contrary· be 1 nterpreted to mean th6t the part 1 es agree the company may, 

once lncorporated, step lnto the contractl34. In the same breath, the 

proposit1on wes ebendoned, ho weyer, 6rgu1ng - Qu1te superflclel1y - that the 

Engl1sh courts would probably answer th1s Quest10n 1n the neget1Yel~ 

ce~alnly, the phrase Quoted does not offer a loophole for the assumpUon 

thet the leg1s1ator d1d nClt Object to the company's nght to step lnto the 

contraet of Us own accord. But there seems to be no reason why the court 

should look unfaYOurably upon the parties agreelng to the company's right to 

133 L.C.B. Gower et el., #/If'I, note 44et 337;C.M. Schmitthoff, $tipI, note 113 et 20-03; 0.0. 
Prentice, SIIPf#' note 114at 533; N.N.Green, $IIpr#, note 14at 687; B.S.Merkesinis, $lJprl, 
note 41 et 125; J.G. Comer & loS. SalV, $IIpTI, note 124et 7. 

134 C.M. Schmitttmf, supr#, note 113 et 20-03. 

t~ 1Md. 



-1 
, /1 -

44 

ratUy the contract after incorporatlon. ThlS would be nothlng but lm option 

- a deYlce that has al ways been recognized in contract Iaw '36. 

Summmg up the 1egal sltuetlon m the Umted Kmgdom today, one has to 

acknowledge that essent1el defic1encles of the old law heye been ellminated 

aI~~ough the draftlng lS of doubtful Quallty. The most 1mportant weakness 
; . 

liés 1n the cont1nu1ng reluctance to recognlze the company's r1ght to step 

lnto the contract. The statute's adYantage to avo1d the common 1aw's 

prob1ems as to the acting person's 11abll1ty are freQUently emphaslzed; upon 

exam1nlng the wnters' statements, howeyer, one fa11s to see any pos1tlye 

atternpt to explain the bases on whlch the promoter's l1abiHty 1s founded 

after statutory enactment. Thls Quest10n w111 he dealt w1th more closely 

elsewhere. 

2. United States 

ln the Umted States, as opposed to other common law Junsd1cUons, the 

prohlem of pre-1ncorpontt1on transact10ns has not st1muleted rnuch 

academlc debete over the past years. The last tirne the underlylng 

prlnc1ples were the subject of profound anelys1s was ebout th1rty yeers ago 

wh en Robert A. Kessler cnt1cized the preva111ng law and lald down a 

l1ab111ty scheme of h1s own'37. 

136 See N.N. Green, SUI"8, note 14 et 678; J.M. Gross, SUI'#' note 61 et 391. 

137 RA. KasIer, -Promoters' Contr8Cts: A StatutorlJ Solution- (1961) 15 RutQers l. Rev. 566. 
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The legisl6tors h6ve not rem6ined in6ctive - nelther before Kesslers' article 

W6S publ1shed nor afterwards ln several states, statutory provlslons 

deallng w1th pre-incorpor6t10n transactions were enacted. Two of them, 

adopted ln MIchIgan (J 931) and ln Kansas (1939), were later abrogated 

(1972/73), the rema101ng on es 6re of eveFl more Questlonable value as we . 
"H1ll see later. The rev1sed tlodel Business Corpor6tJon Act (/9lf.:rJ, as wel1 

as its predecessor, lncludes 6 speCl61 proYlsion. This proYl~Îon, however, 

far from bemg comprehens1ve, 1s 61so of doubtful v61ue smce 1t cannot be 

determlned wHh certalnty to wh6t extent the provis10n 6ffects the 

problems dlscussed here. Aner 6 bnef look 6t the leg61 situ6tlon ln the 

United St6tes, one is lncHned to wonder why Kessler's crHlclsms 6nd ldeGs 

have not engendered more response - ln one sense or the other. Or do we 

h6ve to 6ssume that the Amenc6n courts h6ve found 6 Solut10n th6t does not 

C6use the problems Engl1sh law ls struggl1ng w1th? 

a. Turn1ng Away From Engl1sh Pr1nc1ples 

ln one respect, Amencan law cert81nly d1d flnd a solution that avolds the 

problems WhlCh Engl1sh law seems to be unable to deel wlth. By a vast 

maJonty, Amencen courts have never followed the rule in ~elnerv. B6)s'ter 

6S f6r 1t states thet the company cannot step lnto the contract made by its 

promoters unless 1t makes 8 new conract w1th the th1rd P6rty138. However, 

they 6gree with the EngHsh vlew thet 6S long as the corporation is not ln 

ex1stence, b1nd1ng contracts cennot be made on 1ts behalf because at that 

138 J.H. Grœs, -Liabilitvon Pre-incorporation Contrects: /ta Comparative Review- (1972) 18 
l'i:Gilll.J. 512 et 518. 
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tlme a corporatlon lS - as nlcely expressed by Ehrlch and Bunzl - Just "of 

such stuff as dreams are made Of·'39. Therefore lt is incapable of being 

bound as Il pnnclpaJl40 Amencan courts have fo11owed Engl1sh courts also 

lnsofar as the corporation does not step mto pre-exlst1ng contracts 

automat1cally upon 1ts b1rth'41. To benef1t from the pre-tncorporatton 

contract, howeYer, they do not reQulre the corporat10n to make a new 

contract wlth the thlrd party, recogmz1ng ltS r1ght to declare ltself party to 

the contract umlaterally by some afflrmatlve act'42. Th1s lS the cruc1al 

dlfference between Engl1sh and American law. 

One might be incHned to say thet both approaches are closer to eech other 

than appears at first glance. As was saül above when d1scusslng the Engl1sh 

approach, to assume a new contrect 1t ls sufflcient to infer tm agreement 

from factual clrcumstances. generally from the fact that the company 

lmplledly accepts the contractual beneflts offered by the third party. The 

sa me ls true w1th Amer1cen law: accceptance need not be expl1c1t the 

139 M.W. Ehrich & L.c. Bunzl, ·Promot.rs' Contracts· (1929) 38 Yal. l.J. 1011 et 1024. 

140 H.W. Ben.ntine, 611IM11;M«tCilr/W«MM, rev. ed. (Chicego: Cel1eghan, 1946) pere. 36; 
fl«dwr C',:/#pIdi11Jf thllA-' lJf Pri ..... liJrptJr8l'i6M, vol. 1 A (Wn mette. 111.: Cellaohen, 
1983, ,uppl. 1988) pere. 205; ItA. Miner, ·lnedeqUKV of Treditio .. l Concepts in the 
Treatment of the Promoter· ( 1932- 33) 81 U.Pe. l. ReY. 746 et 747; R.W. Cellowv, ·Pre
incorpontionllgreemenb- (1957) Il Southwstern l.J. 509. 

141 H8miltilnAnll»n, "':"'II1II1 ClJr/l. v. 1lleHl#! ~, 'M'. (1965), 216 N.E. 2d 66 
(Ohio, C.P.); Ihrl o,RIIII.'l" EnllrprisJl$, , ... (1983),32 B.R. 509 (Tenn., BkrtcV). 

142 H.S. Richards, ïhe Liebilitlj of Corporetions on Contract, Mede 81j Promoters· (1905) 19 
Herv.l. ReY. 97 et 102 ff.; R.W. Cellwalj, $_~ note 13 et 510; T.F. Be1nes, '"Compenv 
Liebilit" for Pre-incorporation Contrecb· (1958) 16 UJ. Fee. l.ReY. 31 et 33 ft.; J.H. 
Gross, $uprl, oote 138 et 518 ff. 
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courts betng sattsfted wlth sorne afftrmatlYe 6Ct, proYlded, however, that 

the corporatlOn acts w1th fu11 knowledge of the background I4!. 

Although both approaches seem to be ldentlcal ln the result, ln substance 

they are not. In England, the company aoes not have any r1ght under the 

contrac!. v1s-à-Y1S the company, the third party lS not obliged to perform 

unless there 1s a separate agreement. In the United States, the outsider 

once bound by a pre-lncorporatton contract has no more right to choose; if 

the corporat1on wishes 1t he has to perform. The difference i5 not merely 

theoretlca1 as the corporatton mtght turn out to 1ack sufflctent assets to 

sattsfy Hs cred1tors. But there t5 st111 another important feature that 

differentiates EngHsh and Amencan law with regard to the corporatton's 

l1abl11ty. A1though Engl1sh courts recognlze thet the mak1ng of the new 

contraet may be mferred trom the surroundlng facts, they restnct thls 

posstbtttty considerably by reQuiring strong evidence that the parties really 

lntended to make a new contract, not simp1y to act on the ongina1 one '44. 

American law does not reQutre such evtdence for 1t 1s understood that the 

corporat 10n beeomes bound on the basis of the old contract. 

To take 1nto aceount business need~ 1s one thing, legal justification another: 

theones htwe been advaneed to offer a bas1s for a result deemed to be 

necessery - theor1es thet epparently have not been able to convince courts 

and leg1sJator tn the Untted Ktngdom. 

143 (t 985) t 8 Am.Jur 2d et peras. t 25, 126. 

144 H.S. Richards, $llP1. note t 42 et 104. 
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ln m8ny c8ses, the courts 8cknowledged the corpor8tion's right to rtJtifythe 

promoter's contr8ct'4~ apPlymg ttte 8gency rule that the principal may 

assent to the 8gent's acts after the contract W8S mede. In agency law, 

ratification relates bock to the tlme when the purported agent acted ThlS 

result 1s accepted by those who fayour the appl1cation of the ratification 

concept ln pre-incorporation transactlons'46 Str1ctly speaktng, there 1S no 

room for the appllcatlon of the ratiflcatton doctrine ln the context of pre-

1ncorporatton transacttons where at the Ume the contract 1s made the 

principal is nat yet in exlstence. The doctrlne does nat address this issue 

because lt only remedies lack of author1ty, not the lack of the pr1nc1pel's 

eXlstence. For thlS reason, the ratificatlon theory hes been rejected by 

many courts147 and wnters '48. 

To ay01d these conceptual dlfftcu1tles without 10s1ng the practlcal 

advantages, te. to gtve the corporatton the r1ght to step lnto the contract 

unl1aterally,1t has been suggested that the corporatton's rlght to -adopt- the 

145 11Nv/MtI,.",1'MIIi lItNJIJ# CIl. v. Gl#hR ( 1908), 108 Md. 377, 70 A. 216 (Md., CA.); 
IMtni,/tIv. $1';11111 RItIIIJ ClJrp. (1931), 46 f. 2d 365 (C1rcuit C.A., Tenth C1rcuit); 
Fr~7Nv. ÂM( 1956), 234 F. 2d 320 (U.S.CA., Fifth CircUlt); ~ aM'v CI. v. 
Gr8$$MffI.Wlt,ClJrfJ. (1966),248100.6,216 N.E. 2d 645 (100., S.C.); J/Jœ/J;s()nv. St#rn 
(1980),96 NeY. 56, 605 P. 2d 198 (Nev.,S.C.). 

146 Fr4Z'ilffv. MIt(1956), 234 F. 2d 820 (U.S.C.A., Fifth Circuit) et 327; ~v. l'1twic 
TA""""'I$, Inc. (1984), 742 F. 2d 765 (U.S.CA., Third Circuit); _ also E.G. Rice, ~ 
C#mmItti( 1985) 24 Duquesne l. Rev. 333 et 344 n. 66. 

147 lilrlfflllf'V.lfllitlM#lJf'Ifœ8lll}. ClJrp. (1921),273 f. 441 (CIrcuit C.A., 5econdC1rcuit); 
~SlqJN TrllliR9C11. (1927),22 F. 2d 480 (Circuit C.A., Second Circuit); I1tCrilli$v. ,4. & 
W. lnt#rprisnlnt:. (1967),270 N.C. 637, 155 S.E. 2d 281 (N.C., S.C.); Smitltv. FlJrll 
l'bINCg. (1976),289 N.C. 71,221 S.E. 2d 282 (N.C., S.c.); S/#Mv. Fir$! W_1II 11Mk 
liA., I.lJ$t( 1980),625 f. 2d 332 (U.S.CA., Tenth CIrcuit). 

148 H.G. Henn & J.R. Alexander, lW$IJfDlrptlrIl'iIlM #b1I 01"" 816illll$$lni#rpri$ll$, 3rd Id. (St. 
Peul, Minn.: West Publishing. 1983) et 253; M.W. Ehrich& L.c. Bunzl, #/11'1, note 139 et 
1031; AA. Miner, $Q"'I, note 140 et 748; R.W. callowu. $1QIr1, note 140 et 511. 
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contract be recognlzedl49. In contrast to ratif1cation l adoptIon does not 

have the -relate-back-effect"· the corporatlon becomes a party to the 

contract as of the Ume the contract Is adoptec1. New conslderatlon is not 

reQulred1!50 Although sometlmes desc 1"lbed as pure word-magic l !51, the 

dlfference between the ratlf1catlon and the adoption concept Is more tMn 

semantic Practically, 1t mlght be of sorne importance with respect to the 

eppllcatl0n of the Statute of Frauds l !52. LegallYI both concepts have to be 

distingulshed because of thelr differing theoretlcal basis. Whereas the 

ratiffcatfon concept 15 based on the extension of agency rules, the idea of 

adoptIon purports to be an lmmediate contractuel approach. In 1f1611 v. 

N;6g6r~~ 1 the leadlng case applying the adoption theory, it W8S pointed out 

expressly that the corporatlon does not become bouM by vlrtue of agency 

princlples. Its J1ability ls founded on ltS "own inherent powers as a body 

corporate to make contracts". The corporation beeomes bound on the ground 

of the trad1tlonal contraet rule of oHer and acceptance the pre

incorporation contract constitutlng a so-called eontlnuing offerl~. The 

adoption theory and the 1de8 of the corporat1on 8ccepting 8 continulng offer 

149 ~8I1Y. M.,.#l1Inlll94.SmlItIII9C1J. qfl.-(1899)1 20 Utah 474, 59 P. 399 (utah, 
S.C.); I*Crilm Y. A. & It: IbINprlsJI$~ 1"". (1967),270 N.C. 637, 155 S.E. 2d 281 (N.C., 
S.C.); smith Y. fNt1,..,.CIJ. (1976), Z89 N.C. 71, ZZ1 S.E. 2d 282 (N.c.,S.C.). 

1 ~ R.W. ClllowV. $IIpr#, oote 140 at 511. 

151 F.S. Glover, -Pre-incorporation Contracta of Michigen Corporations- (1953) 16 U. Ott. l.J. 
113 at 114. 

1:52 See H.G. Henn & J.R. Alexander, SIQJT#, note 148 at 254 n. 10; netcher, supr8, note 140 at 
pere. 207. 

153 (1899) 20 utah 474,59 P. 399 (utah, S.C.). 

1:54 Alrt~. A~"~mtm'CQ.( 1921>, 59 Mont. 469 1 197 P. 1005 (r1)nt.,S.CJ. 
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have freQuently been treated as separate theonesl~. In truth, the latter lS 

nothlng but the theoretlcal b6l3is of the formerl~. 

Although seem1ngly ln accordance w1th general pr1nclples of contraet law '57 

and therefore ca11ed -n1ce and 1ngen1ous-t~, the adoptlOn theory leaves 

Quest10ns unanswered. It presupposes wlthout further lnQulry th6t an offer 

can be made to an entlty not yet ln ex1stence '59 Furthermore, 1t has been 

subm1tted that the theory 1s based on hardly rea1tstlc grounds, at least as 

far as executed contracts are concerned '60. It 1s true that there 1s no room 

for adopt10n when dea11ng w1th executed contracts. Th1s does not result 

from def1clencies of the approach, but from the mere fact that there 15 no 

more offer to adopt, trie part1es havlng fu1f111ed their contractual 

obllgat1ons and thereb~ brought to an end their contn~ctual obllgatl0n before 

the corporation was bom. The courts usually do not d1stingulsh between 

rat1f1c6t1on and adoption using the terms interchangeably161. From 8 

155 JAJ. Wendt, "Corporete Liebi1it~ on Pre-incorporation Cont,"ects in Colorado- (1949-50) 
23 Rocky Mountain l. Rev. 465 et 467; F.S. Glover, suprl, note 151 at 114; R.W. canova" 
.J'fJpt'1, note 140 at 513; J.H. Gross, $l1/li'1, note 138 et 522; < 1985) 18 Am. Jur. 2d et pere. 
124. 

156 H.G. Henn & J.R. Alexander, SlIflTl, note 148 at 256. 

157 H«iWtllv. ItYI.-llimMrC#. (t 923), 361deho 628; 212 P. 969. 

158 M.W. Ehnch & l.C. Bunzl, slIPrl, note 139 8t 1 032; see 81so (1985) 1 8 Am. Jur. 8t pera. 
124. 

159 T.F . Beira, $llfJf"1, note 142 et 34. 

160 //)111. 

161 fWrlffv. b!JtJM (1976), 33650. 2d 178 (Ale., S.C,>; lI#IIitrJ' Trun C#. If ~lIr" 
.... ·H7rlv. Z«AItr< 1984),426 N.V.S. 2d 960 (S.C., Monroe CountV); SIe el. J.H. Gross, 
suprl, note 1 38 at 522. 
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practlca1 potnt of yiew, the resuJt is the same; the corporation is entitJed to 

step lnto the contract by unllateraJ act. From an academic standpoint, 

however, th1s approach is hard1y saUsfactory 1n particular when one bears 

in mlnd t.hat the Engl1sh legaJ system still considers lts logicaJ difficuJties 

unsurmountable. 

The courts Mve not taken much notice of a th1rd approach origtnally 

suggested by Williston162. Instead of speaking of adoptIon, he prefers to use 

the term -noyation-. l1ke the concept of edoption, the idea of novation is 

besed on the essumpUon thet the third party mit1ally makes an offer to the 

corporetlOn to be accepted by the latter when 1t comes into existence. 

Howeyer, il dtHers substantial1y from the adoption concept 1nesmuch as 

W1lliston assumes that the oHer 1s not made in order to enter into an 

add1t1onel contract alongside the promoter's contract; according to him, it 

may usually be inferred from the facts thet the parties want to ma1ntein the 

original contract, mereJy replac1ng the contrect1ng parties. The modes of 

lnterpreUng the part1es' intentions as adyanced by the adoption and the 

noyat10n concept tend towards completely differing effects. When the 

corporation agrees to enter into an exisUng contract, the promoters -drop 

out of the p1cture- serv1ng merely as a ·stop gep-163. He 1s no Jonger l1eble 

on the contreet he onginal1y made. The sttueUon 1s not so clear in the case 

of edopUon as will be seen later. Most courts conslder the promoter l1eble 

eyen if the corporation edopts the contract. Whether the noyat1on concept is 

162 W.H.E. Jeeger, W'iIIiRNtMClmlr«1s, vol. 2, 3rd ed. (Mount lCiaco~ N.V.: Blk.r~ Voorhi" 
1959, supp. 1989) et 430-431. 

163 E.H Warren, ïhe Prooress of the Lw: Corporations- (1920) 34 Herv. L. Rev. 282 et 288. 
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to be fol1owed or not 1s closely releted to the problem of the promoter's 

llabillty and w111 therefore be dea1t wlth more spec1flcel1y elsewhere. As 

far as the corporetton's 11ebi11ty 1s concerned, il 1s suHlelent to note thet, 

ln the Umted States, the courts as well es the legel writers egree ln 

a1l0W1ng the corporetlon to become a pert y to the contraet by un11ateral act, 

cJlsagreelng only on the underlylng pr1nclple. 

Before dlscussing the more complex and often neglected problem of the 

promoter's llabll1ty it should Ile mentioned that even ln the result the 

Amencan approach as to the corporation's rights on pre-incorporatlon 

contn!lcts is not as uniform as it mlght appear from the foregmng. In 1931 

Michigan enacted a statutory prov1s10nl64 whlch gave n~e to many 

Questlonsl~. As lnterpreted by the courts the section meant the 

corpon~tions couM become Hable on al1 pre-incorporatIon contracts 

lmmedlately upon the1r b1rthl66. No ratif1cation or adoption wes reQuired. 

On the other hand there was no W8y to avold l1abl11ty. NotW1thstand1ng the 

Question whether the attained result was deslr8ble, the provisIon was 

cr1t1c1zed on the ground that 1t d1d not state ele8rly wh1ch acting persons 

were meant.. promoters ln genentl or lncorporators ln the technical sense of 

the ward, such 8S employees 1n the lawyer's off1ce who are 1n charge of the 

164 -No contrect made bV the incorporeton for or on lIe .. lf of env corporation to be formed 
preliminerv to the filino of the articles shen be deemed to be inY81id or meffectuel because 
made prior to such filing, end an propertv held bV such incorporation for the llenefit of the 
proposed corporation shen Ile deemed to Ile the propertlj of such corporation-. (Mich. Pub. 
Ach, 1931, No. 327,8 8). 

165 5ee R.l. Rogers, C&sttt:lJiltlMltt( 1940) 38 Mich. L. ReY. 1266; RA. Kessler ~ $U"'I, note 131 
at 576 ff. 

166 ln ,.#lttJttirM/~l .. (1939), 291 Mich. 582, 289 N.W. 262 (H;ch., S.c.)j 8'i1-t;,/C#. 
v. ,,,,,,,,,( 1956) 345 Mich. 698; 77 N.W. 2d 89 (Mich., S.C'> . 



( 

(~ 

S3 

1 ncorporat 1 on procedure l' ,7. Furthermore 1 t was argued tMt the 

1nterpret8tlon glven by the courts W8S difflcult to justlfy ln llght of the 

manner tn whlch the provislon was drartedl68. Nonetheless, Michigan courts 

recogntzed for a long Ume the promoter's right to blnd the corporatlon in 

adv6nce w1thout the 16tter's consent. Today, however, th1S 1S no longer 

posstble bec6use the St6tutOry provlston, then s. 21.6 of the /1ichigtJn 

General Corpor6t!onAct lï94lf), W6S 8brogated tn 1973169. 

Another statutory attempt to cle8r up the leg61 situation W8S made ln 

Kans8s in 1939170. Although preponderantly concerned w1th the promoter's 

116bl11ty, the provls1on Indirectly reveals 6 new W8y to bind the corpor6tion: 

the corporation ls presumed to h8ve 6greed to step into the contraet. No 

longer 116S the third party to prove adoption; 1t ls up to the corporation to 

establish thet 1t dld not want to incur 116bl11ty. The stetute shows a clear 

defect ln provlding for l1abl11ty notwithst8nding the posslbl1ity that the 

167 f .S. GlOYer, sl/fJr#, note 151 at 119 ft.; RA. Kessler, sUfJr#, note 137 at 578. 

168 R.l. Rogers, supr8, note 165 at 1267. 

169 1 n the MN Jer.v C. A: ~ J. C/IfIM HtJIt/i",CNp. v. 1.'1.' ~ E$$#r Cç., • it appelr. from 
the heednote, 1t ws decided thet upon the corporation's com1DIJ h.to existence, 1t ls entitled to 
all nCJhll under pro •• r contreet •• ..,.11 .. assumi OC) fun liamlitv ther.for ( 1971, 272 A. 
Zd 565 [N.J., Super10r Ct., Ch.O.J>. As the reasomng reveels, th.s statement 1s mlsleadtng. 
The Superior Court of NIN Jerselj dols not support tM idee thet the corporation becomes 
bound eutomet1cell V upon Us btrth. Still ln accordence Yith the general Amencen approach, 
so ... affirrnmve ect on the pert of the corporation is requirld once it cornes into exist.nce. 

170 The prOYiaion (later Kanses Gen. Corp. Code S 17-2801, 1949) reeds .. follows: When the 
existence of a corporation ha beoun uoder the provisions of section 14 ( 17-2805) and the 
condition precedent to the beQinning of business under the provisio .... of section 15 (17-
2806) have been performed, the promoters, subacribers and incorporators shell thereefter 
be relieved and released from all per.Ml liabilitv for the obliC)ltions of such corporation 
contrected in its Mme, either before or a!ter the orOlnization thereofl unless said corporation 
Yithin thirtlj deys from the dite of filing the affidavit prOYided for in section 15 .... shen have 
diseffi rmed or repudieted seid obliO'1tion made on its behelf'. 
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corporat1on m1ght not have been lnformed about the contract171 , ln 1972, 

Kansas abollshe~ the statute returnlng to the genentl princlples described 

aboye. 

Whereas Mlchlgan and Kansas, at least ln the past, went Qulte far ln holdlng 

the corporatIon Hable on pre-lncorporatlon contracts, Massachusetts courts 

seemlngly tend to the other extreme. Rely1ng on the rule ln /(e/nery. 86Jder, 

H was held ln 14bbottY. H8Pgood72 that a corporatIon, after ItS blrth, eould 

not become a party to the contract even if il rat1f1ed or adopted 1t. Whether 

the str1ct Engllsh rule ls stll1 preval11ng law ln Messachusetts ha5 to be 

doubted. In Pennell Y. Lolhrop73 1t was steted thet a corporetlon cen 

beneflt from a pre-Incorporallon contraet only by makmg a new contrect. 

Recent cases and eYen a case declded before Penne/lv. Lolhroplndlcate that 

the rule ln /(elnerv. 88)s'terwas not followed strlctly. In the early case 

HolyoA:f. Envelope Co. v. llniled Stt/les Envelope Co.174, Holmes J suggested 

two ways the corporatlon could be bound on a pre-Incorporatlon contrect. by 

maklng a new contract or by acceptlng an oHer made by the thlrd party ln 

advance. The latter posSlbl11ty reflects the idee of a cont1nulng oHer and ls 

wel1 opposed to the rule ln Kelnerv. Dt/Ji'teras il 15 understood ln England. 

Referr1ng to Holmes' statements, recent decls10ns recogmze the 

corpon~t10n'5 nght to step lnto the contrect upon acceptance of an lmpl1ed 

171 Note ( 1940) 54 HarY l. ReY. 140 et 141 iRA. Kessler # .tllfll'I, note 137 et 550. 

172 (U189) 150 Mess. 248,22 N.E. 907 (Mess.,S.J.C.). 

173 (1906) 191 Mess. 357, 77 N.E. 842 (Mass'# S.J.c.). 

174 (1902) 182 Mess. 171,65 N.E. 54 (Mess., S.J.CJ . 
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cont1nu1ng oner made by the thlrd party ln adyance17~. Eleanng in mind that 

the idea of a continumg oHer made by the third party is often seen as the 

legal basls of the adoptl0n concept, lt is hard to see ln what respect the 

actual legal sHuation in Massachusetts differs from the remalmng states 

WhlCh ln sorne way or the other recogmze the corporatlOn's nght to step 

lnto the contract by umlateral act. At least, one wonders why, in 

FrtJmlnghlJm slJ~/ngs BlJnJ:y S,'ëlbo. the Untted States Court of Appeals did 

not conslder lt necessary to reconcl1e the appllcat10n of the contlnuing offer 

theory wlth the rule 10 Abbott Y. HtJp/Jooo; sa1d to be ldentlcal wlth the rule 

ln Kelnery. B6}J'teJf76 The two appr06ches, seen through the comparison of 

Engllsh and Amencan law, are not the same. 

b. The Act1ng Person's Liabll1ty: Preservation of Common Law Rules? 

Whereas Amencan courts refused to fol1ow the common law rules as far as 

the corporatlOn's rights and 11ablHt1es are concerned, thelr posltion 1s far 

1ess clear w1th respect to the acting person's role. Many states, among them 

Washington, Florida, Alaska and Oregon, enacted statutory proY1sions stat1ng 

generally that a11 persons who presume to act as a corporallon wlthout 

h8Ying the author1ty to do so shall be jotntly and seyeral1y Hable for a11 

debts. Accordtng to s. 2.04 of the Re.,ised l10del Business CorporlJtion ACt. 

all persons who purport to act as or on beha1f of a corporation are 11able 

proYided they know that there was no incorporation. At first glance tt 

175 f"r4mibl/MmSIJt4npllllnlv. Sraœ{ 1980),611 f. 2d 897 (U.S.CA, f1rst CtrcUit); ln r, 
I*xcV( 1985) 1 45 B.R. 268 (Mass.1 Blcrtclj); ln rI tt.t.'id) ~ lIRifQI E.wV (1987) 82 
B.R. 652 (Mess., Bkrtclj). 

176 IMd. at 899 n. 2. 

• 
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seems that Amer1can law tends to hold the promoters 11able regardless of 

the factual clrcumstances under Wh1Ch the contract was made. Howeyer, 

su ch a concluslOn would be premature ln general, eyen ln states where 

statutory prOyiSlOnS as descnbed aboy€; eXlst, the courts rely on non

statutory prlnclples when deal1ng wlth the acting person's l1abl1lty. Only 

the Washmgton Court of Appeals conslders the statutory prOY1S10nS to have 

cod1fied the promoter's llabll1tyl11, but does not glye any fur'lher 

explanatlon. The washlngton Supreme Court 1s much more reserved as 

appears from Hs appeal decls10n ln the 50odmtlncase l18 Other courts are 

slm11arly reluctant to rely on the statute. Wherees ln a Flonda case the 

Quest10n was slmply left openl79, the Supreme Court of Oregon clearly 

stated that the statute dld not 1ntend to establlsh tI cod1fled rule as to the 

promoter's llablllty on pre-incorporatlon cont.racts ln genen~J180. Wlth 

reference to the official comment on the parailel provision ln the former 

/'Iode! BlIsiness Corporation Act, 1t argued that the proYls10n's sc ope 1s much 

narrower than one ls lncllned to belleve at tirst sight. 

According to the official comment, the proyision's purpose was conf1ned to 

abrogat1ng the de facto corporation doctrine by proyldlng for an unHmlted 

177 HnIltzlClJrFNiM, IfIC. v. 1INI/It,wI '«,II-~, lM. (197Z) 1 50Z P 2d 486 (Wash., 
CA.) at 481; IilJtJtJm#IIY. 08,'fifi, 08rdto 4 .s18m1rd ~i8t6S (1982), 653 P. 2d 1371 
(Wah., C.A.) at 1372. 

178 IitltJtltMnv. DmIttt, ~4 ~d"""""''''(1983) 670 P. 2d 648 (Wash., S.C.> et 
651 n.3. 

179 RlIMrv. ~nlr#l1lllillMl8lnt qf l1WRi (198Z), 41450. 2d 210 (Flda., Oistnct CA., 
Thi nt District) at 212. 

180 Ti,,*rline EquiplMfil Cgl/lfJ60!!, ItIC. Y. DIto~D,CIr1rl(1973), 514 P. 2d 1109 (Or., S.C.); 
SlNtnrrJtJd4 ~$-Df'49M, ItIC. Y. ~II-xMGlrr'( 1974) 1 525 P. 2d 135 (Or., S.c.> et 138~ 
139. 
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llabllHy unttl the corporatlon ls born; no longer should 1t be poss1ble to 

cla1m for protection under the l"mlted Ilablllty concept before all 

1ncorporatlon reQulrements were fulfll1ed. Under the de facto corporatlon 

doctr1ne, persons act1ng for the corporatlOn were sometimes entltled to 

beneflt from the corporate vell although the corporation was not yet in 

eXlstence'8' As the doctrlne appl1es only wllere the corporatlon 1s as good 

as formed, Le where a -good fa1th- attempt to comply wlth the statutory 

reQu1rements has been made'82, the scope of a statutory prov1s10n that 

abrogates this rule must be llmlted to this period and cannot be interpreted 

as a comprehens1ve rule governtng the whole aree of pre-1ncorporat10n 

actlv1t1es. The Revised l10del Bilsiness Corpor6tion Actdoes not g1ve r1se to 

., dlfferent, 1 e. to a wider lnterpretation. Although the relevant section 1s 

st 111 drarted ln broad terms, a look at the official comment conflrms that 

the provision 15 still meant to make sure that the prlvllege of Hmtted 

l1abl11ty 15 not conceded before the 1ncoporatton 1s accompl1shed ln every 

respect, there being no room for the de facto corporat1on doctrlne'83. 

ConseQuentially, the section applles only when the incorpon~tion procedure 

has !leen set in motion ln sorne way. The actual problem dean wlth here 1s 

not settled. American law, after all, does not provide for a comprehenslYe 

statutory solution of the prnmoter's llabl11ty issue, e1ther at federal or at 

state level. The courts therefore have to refer to princlples developed at 

common Law. 

181 See generell Il H.G. Henn & J.R. Alexeldir, #prl, note 148 et 329 ft. 

182 R.W. Hemllton, ,lit lh'flfClJrpqrKiDll$, 2d ed. (St. Paul, Mlnn.: W~ ~ubUjnül9, 1987) at 
74-75. 

133 SIle M.A. Eisenber9, ed., tUfJ#I'"4Ii#M MIl 8tm,., iÜ»&i1li#M (Westbur9, N.V.: The 
fouooatlon Press, 1988) et 161. 
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There belng no clear prlnClples as we have seen above, lt Is understandable 

that the Amerlcan courts have found lt dlfflcult to arrive at a conslstent 

formula. In pr1nclple, they agree ln holding the promoter llable on pre

incorporatIOn contracts l84 fOllowlng the rule ln Kelner v. 86x/er The 

promoter's llabl11ty lS justlf1ed by analogy to agency pr1nclples l8S the 

promoter belng seen as sorne kmd of agent -by antlclpatl0n- l86 Amencan 

courts follow thelr Engllsh counterparts ln lnterpretlng the rule as a rule of 

constructIOn; the promoter's llabll1ty thus flnally de pends on an intentlOn 

test l87. l1ke the appllcatlon of the rule ln Kelnerv. 86Jt'/erln English law, 

the Amerlcan approach as formulated by the courts and ln § 326 of the 

Restatement of Agency, Second (1956) has been marked by lack of 

conslstency ln its appllcatlon. 

However, the Amenc6n approach dlffers ln applylng a more generous and 

less halr-splltting Intention test. Subtle distlnctions such as those made 10 

the NeJ+tlorne declslon are not to be encountered ln American Ju€lgments. 

Interestlngly enough, an almost ldentlcal case €leclded by an Amencan court 

184 o XtJrtlY. &w,( 1903), 207 Pa. 240, 56 A. 541 (Pa., S.C.>; A~", fNtur8$ SIjbf/lC#llv. 
C4urri#r(1950),241 low 870, 43 N.W. 2d 718 (leM, S.C.); fr.,,~rv. ,.,.+(1956), 
234 f. 2d 320 (U.S.C.A., fifth Circuit), ~fri"rlti()1t E/lfifWrt/ll Cg. v. t'kA;'1j (1971), 
486 P. 2d 718 (Wah., CA.); ScMtIiMt';l, IfIC. Y. C#rllli#r( 1986), 514 A. 2d 1250 (N.H., 
S.c.);A-A. Mtller, $1Jf)r1, note 140 et 741; Itl. Rogers, $ufJrl, oote 165 et 1269; RA. 
Kessler, $llpl"1, note 137 et 593. 

185 M.W. Ehrich & l.C. Bunzl, .$UJ1r4, note 139 et 1012; A.A. Miner, $IIfII'#, note 140 et 747; 
R.W. Cellowu, $lJfJr8, note 139 et 509. 

186 i4rt»llIY. Sl#ri1l9(1910), 78A. 762 (N.J.,Ct.ofCh.) et 766. 

187 CllIltJlllllIj SltJres DIt'lllJpmni CtJrp. v. PtJtiHIj J'fUIIItJ/M, 11It:. ( 1987), 733 S.W 2d. 886 
(Tenn., CA,); l.O. Salomon & R.B. Stevenson & D.E. SclNertz, Cor/JfJr8tiOb$ - LAo' 8l1li 
A1lki«f(St. Peul, Minn.: West Publishing, 1982) et 142; M.W. Ehrich & L.c. Bunzl, supt'#, 
note 139 ~( 1020; R.l. Rooers, $lJpr8, note 165 et 1270. 
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showed the OpposIte resu1t188 The corporation's president who, ln this 

capacity, had signed a pre-mcorporatlOn contract on behalf of the 

corporat10n was held l1able personally although the thlrd party could not 

have meant to contract wlth hlm Slnce lt dld not know about the non

existence of the corporatlOn. The result 'Nould not be noteworthy lf the 

plalntiff hM sued ln an actlon for deceit or breach of warrant y of authorlty, 

but thlS was not the case: the plalntiff sued on the ground of an lmmed1ate 

personal obllgatl0n. The court argued that, as there was no princlpal ln 

eXIstence, the dsiendant must have meant to bind hlmself because otherwise 

the contract would have been moperatlye. The reasonlng nlcely l11ustrates 

the double face of the lntentton test. 

The fact tMt Amerlcan law Ms neyer turned on the subtle distlnctlon 

between acting as or on behal1 of a corporation has not faci11tated its 

applIcation. Other cases 111ustrate just as well how amblguous and 

mlslead1ng the test can be. The Htlg8ncase can be contrasted with the YleW 

expressed ln Weissy. 8t1uml89 where the prcmoter fraudulently represented 

tMt he was settlng up a corporatton and 1nduced the thlrd party to enter 

tnto a contract with the corporation that was signed -Ruth Re81ty Corp. by 

Charles Baum-. The court stated that someone who acts as an agent cannot 

be 8ssumed ta have tntended ta btnd htmself. It thus accepted a result that 

appeared ta have been unacceptable to the court ln HII§tlnY. ASti 6. C6ndler: 

the contract which the parties had made turned out to be nugatoryl90. Other 

189 ,."...,. MlG. CMtIIN litt:. (1939), 189 Ge. 250, 5 S.E. 2d 739 (Ge., S.C.). 

189 (1926) 219 App. Div. 83, 21 7 N.Y. S. 820 (S.C., App. Div.). 

1430 Dur"", v. Smith (1903), 133 Mich. 331, 94 N.W. 1044 (Mich., S.C,); Slrl_ v. 
~ HWtIwrti", C#. ( 1909), 109 VI. 729, 65 S.E. 659 (V,., S.C.A.) ; l/IJ*r Hill, 
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courts occuPY a middle ground by holding the promo ter baslc611y 11able 

unless the contract shows a contn~ry intention. However, there are 

diffenng statements as to the reQulrements that have to be fulfl11ed before 

the court recogmzes exemptlon from llab111ty. Some state )UnSd1ct10ns 

reQu1re that the contract clearly shows on as face that there 1s no mtent to 

hold the promoter l1able191 . Others do not go as far as to reQuire an express 

agreement, being satlsfled w1th an 1mplied agreement wh1ch may be shown 

by circumstantlal evjdence192 

The promoter"s llabl11ty havlng been once established, American law hes to 

deal wlth a further problem not encountered ln Engl1sh law because 1t does 

not recognlze the corporation"s right ta step lnto the contract unllaterelly. 

What happens to the promoter"s llab11ity lf the corpon~t10n decldes to 

become a party to the contract? From an objeCtive standpoint, one mlght 

assume that the promoter lS released from liabl1ity 8S soon as the 

corporation steps 1nto the contrr.ct. This result would reflect most 

accurately the intent10n of the parties 1nvolved for the contrect was made 

wlth the corporat1on, not the promoter 1n Y1ew193. However, the lcrge 

majonty of the courts do not share th1s sttmdp01nt. The fact th et the 

IIIC.Y. l'N,( 1961), 148Co10. 45, 364P. 2d 1056 (Co10., S.C.); H.F. PllilipdNlI~ C4. Y. 

~( 1974), 5S' 111. 2d 465, 322 N.E. 2d 45 (111., S.C.); StIjJV. ChiC6flll Am """is 'nm, 
IIIC. (1978),63 m. App. 3d 23, 379 N.E. 2d 1298 (111., App. ct., fint District.). 

191 ~. DIII;,rCc."4IIII"IJtt'WJII"$, 1,.. .... (1975),31950. 2d 43 (flde., District CJt, 
Secooo District>; RA'O - st8"", w)r",r ''''rlS, 11It'. v. GrllilfIfJ( 1976), 355 A. 2d 830 
(Pa., SC.) i ,*,i~v. $;"I"( 1979), 123 Ariz. 195,598 P. 2d 1014 (Ariz., C.AJ. 

192 K'"I11J1V. Gtll/$(J"( 1947),27 Wash. 2d SOI, '18 P. 2d 969 (Wash., S.C.>; cJ1hmtl"v. N!Jtf 
( 1957), 50 Wesh. 2d 87, 309 P. 2d 380 (Wllh., S.C.); G«JdItw v. ON"''', twill" ~ 
st8fYtJrdbs«I4t1$( 1982),653 P. 2d 1371 (Y/ash.,CA.). 

193 RA. Kessler ~ supr4, note 137 et 585. 



( 

( 

61 

corporation becomes Hable under the contract does not necessanly mean 

that the promoter ls released '94. Only 10 the case of noYatlon do the courts 

accept the promoter's release from liabl11ty'~. If they followed the 

suggestlOn thet the thlrd party lmpl1edly assents to the nOYatlon at the Ume 

when the contract IS made, the promoter would normally be released from 

11ab1l1 ty. But as stated aboYe, thls ls not the case: most courts assume 

noyatton only when the agreement clearly shows the Intent to replace the 

contractmg party'96. Otherwlse the promoter remalns )jable. Only under the 

former Kansas statute was the promoter released from liabll1ty when the 

corporation stepped 1Oto hls shoes. 97. That statutp. haY1ng been abol1shed, 

Kansas courts today follow the remalning state jurlsdlctl0ns ln hold1ng the 

promoter 11able a1though the corporation adopted the contract '98. 

C. The American Approach: 6alanc1ng Legal Pnnclples and BUSIness Needs 

As to the corporation's r 19hts on pre-1ncorporallon transactions the 

Amer1c~n courts clearly take account of the mterests of the parUes 

inyolyed. Since the contract W8S made w1th the corporation ln yiew, 1t 

194 Bi/llJlJrv. l.tJ« GM# CIl. (1934), 67 S.W. 2d 407 (Texas, Ct. of Civil Apeels); ltW~v. 
W#rMId( 1972), 266 Md. 621,296 A. 2d 158 (ttI., CA'>; PiIf"$()IIV. Coffi'rs (1985), 
706 S.W. 2d 409 (Ktcklj., CA.); Clittltm /II'r'IMNsCII. v. "Wh", (1989), 536 N.Y.S. 2d 
270 (S.C.>; H.G. Henn & J.R. Alexander, slJ/lr8, oote 148 at 252. 

195 /"ft. """'c.lC#.v. WM'ù(1926), 91Ind.App. 501, 151 N.E. 7 (lnd., App. Ct.); 
..M:tllJ«l1IY. ,sy,m( 1980),96 NeY. 56, 605 P. 2d 198 (NeY., S.C.). 

196 ~_IIY. stmt( 1980),96 NeY. 56, 605 P. 2d 198 (NeY., S.C'>; J.H. Gr€m, SlQJr8, note 
61 et 393- 394. 

197 See I1MfIItIV. AI4rm lnluprlSlltS, IfIC. ( 1973) • 507 P. 2d 849 (Kan., S.C.>. 

198 IQII SIN' IIIntv. 81",( 1983) , 233 Kan. 450, 662 P. 2d 563 (Kan., S.c.>. 
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appears ta follow that the corporation be accorded the right to step into the 

contract. To asle for a new agreement lS artlf1ciel, especially in view of the 

reQuirements that have to be fu1f111ed at common law. However, Amerlc~n 

courts and legal wrHers have sorne dlfflcu1ties in justlfying the solutIon on 

the ground of recogn1zea pr1nC1ples of law. Somet1mes, the common law 

approach iS pralsed as the actually accurate one wlthout putt mg ln Questlon 

the results achleved at Amer1can law, howeverl99 One author's statement 

that the same result could have been possible w1thout d01ng vl01ence to 

tradltl0nal princlples of contract and agency law200 is yet to be confirmed. 

As long as only the corporaUon's llabllity ls ln issue, the legal basis for a 

generally accepted solution 15 of secondary importance. The underlying 

princlples become more signlf1cant when we turn to the Questlon whether 

the corporatlon's stepp1ng 1nto the contract leeds to the act1ng person's 

release from 1iabIHty. The American view that the promoters remain Hable 

lS no longer in accordance with the flgency pnnciples201 which are sald to be 

the basls of the promoter's Habit ity. Generally the agent is not l1able when 

the prinCIpal declares that he wishes to be bound. Nor can the American 

dOi/ble seci/rit!J ri/lebe based on the parties' lntent. Admittedly, the thlrd 

party does not min~ having as many debtors as possible; but, since the 

contract 1s made w1th one party only, double secur1ty provldes over

protection, e result that does not conform to the parties' intent as 

199 H.S. Richards, .tUpr1, note 142 et 105; M.W. Ehrich & L.e. Bunzl, $llpl'I, note 139 et 1025. 

200 H.S, Rtcherds, iliIL et 1 05, 

201 Ait. Miner, SIJPI'I, note 140 et 748; RA. Kasler, slJprl, note 137 et 582. 
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reasonably understood202. F1nelly, the dOl/ble secl/n!y rule has to be 

cr1t1ctzed on the grountl that 1t puts the thlrd party ln an even better 

posItion than when deal1ng wlth an exlstmg corpon~t,on203 Cert61nly, the 

thlrd party takes the r1sk that the corporation 1t dealt w1th turns out not to 

haye enough 6ssets to satlsfy ltS creditors. But thls r;sk al ways ex;sts 

there Oelng no reQulrement that the corporation has to be endowed 

permanently wlth suffic1ent assets. Frautlulent m;srepresentatlons made by 

the promoter in ae!vance can st111 be sanctloned by tort l1abll1ty. 6eyond 

that, there is no justlfied need to proteet the thtrd party by allowing for 

cumulative recourse. 

Amerlcan law de serves cr;tlc1sm also wlth regard to the promoter's 

lialll11ty in genen~1. The basis of the liability is obscure tmd inconsistent 

results are the predictaille consequence. The often citee! Intention test 1s 

rnlsleadlng as has Deen seen already when t11SCuss1ng Engl1sh law. As was 

emphas1zed by sorne legal wnters the parties ln truth do nct 1ntend to 

creete 8n Immediate contractual relet1onshlp20'4. AH thet can be 5ald is thet 

in normal s1tuat10ns the parties expect the corporat10n to De formed and - in 

sorne way or another - to become a contractlng party with 611 contractual 

nghts ane! 11 aDi11t1 es. The only thing thet might Oe expected from the 

promoter 1s that he w1ll secure the corporatlon's formation. There being no 

202 RA. Kessler 1 $UIN'#' note 137 et 585; J.F. Zimmermann, C4# CtJmflllM (1948) 32 
Marquette l. ReY. 170. 

203 RA Kmler, SI/pr~ note 131 et 584. 

204 .M.W. Ehlich & L.e. Bunzl, slIIrl, note 139 et 1020- 1021 ; R.l. RoGers, slIPfl, note 165 et 
1271; D.J. ConrolJ, ·Liabilitvof Promoters of Corporations in Louisi ... • (1952) 26 Tulane 
l. ReY. 227; F.S.Glover, $1IPf'1...te 151 et 113;J.H.Gross, $IJII'#' oote 51 at 386-381. 
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foothold for an lmmedlate contractuel l1ab11tty based on mtent the 

promoter's llabl11ty can sa far only be founded on tort concepts such 8S 

negl1gent mlsrepresentatlon or an lmpl1ed guenmtee ln the sense of 

warrant y of authonty. A comprehenslve llabl1lty concept Ms ta seek other 

grounds - a Quest10n we w1ll come back ta 1ater. The Amer1can approeCh, 

like Engllsh law, demonstrates that, lnSplte of some lmprovements, 

tradH10nal contract and agency prlnc1ples prov1de llttle gu1dance ln solv1ng 

the pre-1ncorporatlon contr8ct problem wh1ch 1s turn1ng out more and more 

to be SUl genens~. 

3. Canada 

a. The Common Law 

Unllke Amer1can law, the C8n8d1an 8ppr08ch was marked for 8 long lime by 

10y81ty ta the or1gfn81 EngHsh common law rules. Bas1cal1y, C8nad1an courts 

fol1owed the ru1e ln Kelner v. BIIA'/er by holdlng the promoter Hable 

accon:l1ng to the part1es' 1ntent206 and by reQu1r1ng a new contract 1f the 

company wented to teke 8dvantage of the contract207. It ts not clear 1f the 

rule tn Ke/nerv. lf6x/erwas fol1owed ln Québec. Some dec1s10ns 1ndtcate 

th8t tt W8S208, but such statements have been strongly cr1t1ctzed2O'. It has 

205 l.n. Salomon & R.B. Stwenaon & D.E. Schwrtz, #prl, note 187 at 141 

206 DIJ;r,SlJfJIJIi#$l/d.v. '.-M( 1959), 18 D.loR. (2d) 408 (Seslc., CA.) et 414. 

207 Cllr".v. HlImpbrIV(1900), 31 S.C.R. 66; erllWv. l""I( 1912),4 D.loR. 175 (Man. 
CA.); RIp«ti lM. v. Dliwr-l.lltl. ( 1922),52 D.loR. 315 (Ont. CA.); a J.R. ,.,,.,, lit/. 
( 1926) , 31 O.W.N. 343 (Ont. S.C.>. 

208 f}1JIIœ$MV. II CIJ~ Ghirl/#. /ItIi .. C#n«IiIItM$( 1907), 31 CS. 409; K#mIrl/ 
v. ~1fIi KIImn',IIIf:. (1965), B.R. 853; C1imnti ~v. f)iMlflii$A~ 
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been ergued that ctv111aw devlces were avat1able at Québec 18W which ayoid 

the common law's mtHn deficlency, the refusai to acknowledge legal 

reletions between the third party end the compemy, contractu81 or QU8si

contractual. The rules re16tmg to delegatton (Art. 1169 C.C.l.C), 

"stlpulation pour autrui· (Art. 1029 c.e.L.e.> end cond1tlonal contracts (Art. 

1079 C.CLe,) were seen as approprtate instruments to make the company 

contractually bound wlthout reQutrtng a new contract. Civil law concepts 

llke ·negotiorum ges110· and unJust ennchment were Quoted as a panacea for 

the unsatisfactory situatIon often encountered m some common law 

JUrlsdictions210 where the third party freQuently ral1s in the attempt to get 

back the beneftts conferred upon the company when the latter refuses to 

become a party to the contract. In some decls1ons, the courts even resorted 

to the theory of adoption of the contract211 . 

But in the other provinces as wel1 the courts have not always fol1owed the 

Engl1sh rule wlth ·slavlsh conslstency-212. In 66rdinerv. 116r1in& Bluett'lIler 

Conference Inc.213, a company was held Hable by means of 8 tort argument, 

the doctrine of conversion. It 15 true that the rule 1n Kelnerv. BlIJI'terdoes 

(1987) lU. 373 (Montr6al( CA.); set al,., C. Fortin, ïhe Pre-incorporation Trust: A 
Victim of HiaRltruction?- 1970) 30 R. du B. 78 at 82. 

209 J. Smith. ·Outia and PaYera of Promotera in the Compenlj Lw of the Province of Quebec
(1913) R. du N. 201 et 212; R. Demers, -From the Bubble Act to the Pre .. incorporation 
Trust: 1 rwator Protection j n Quebec Lw· (1977) 18 Cah. de Dr. 335 et 367. 

210 See J.H. Gross, JIIPI"#' note 61 at 396; RA. Kasler, sQPr#' note 137 et 597. 

211 T.w:HlfIIIFirn,,()/'ksv. &rib"e(1911),39C.S. 221; Inll9f',IIdCofl$lÙtIMsUd.V. 8.0. BIIh", 
611fJat. lit/. (1967), B.R. 338. 

212 T.f. Baines, SIIPf"I, note 192 et 33. 

213 (1954) 1 D.l.R. 581 et 590 (Ont. H.cJ. 
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not preclude a cloim based on tort, but nevertheless the reasomng is 

surpnsing in vlew of the usuol reluctonce of the courts to clrcumvent the 

results emerg1ng from the appllcaUon of the rule 10 I(elnerv BaJJ'fer. The 

volldtty of the trodlt10nal approach was agaln put ln Quest10n in Hildsan

t/8ttagam/ EJJ'P/ar8tJDn /'Iininu Co. V. lfIett/6uler Bra$. lftfl14 where the 

Ontar10 Court of Appeal hold that the comp8ny was bouM on poytng the 

priee, argutng that 1t thereby assented to a -tentotive controct- kept open 

for acceptance by the compony aner 1t C8me into existence. The most 

rem8rl<able solution W8S advonced in ASsDc/8ted 6rDt+'8rS of Be L fd. v Be 

Fruit L8nd Ltt#I~. There the th1rd port y wos held contn~ctu811y bound 

because, pnor to incorporation, 1t had handed a document to the promoters 

which was deemed to be an offer the promoters were to transmit to the 

company after incorporation. The promoters were 100ked upon as ogents of 

the thlrd party (1). Strangely enough, the idea of a contlnulng offer made by 

the third party was vehemently reJected216. 

ln Bntlsh Columbia where, as in Novo Scotia, Prince Edword Islon(J217 and 

the Northwest Terrt tort es, the common law rules still preval1 todoy the 

reluctance to apply the continuing offer theory seems less strong now. In a 

recent cose218, 1t wos sald obtter thot the compony's l1ob111ty could 81so 

214 (1928) 3 D.l.R. 661 (Ont. CA.). 

215 (1925) 1 D.L.R. 871 (B.e. S.C.). 

216 IMŒlt 874. 

217 ln Pr1ra EMrd Island, propositions for statutorv provtstons wre made (see f. lacobUCC1 & 
M.l. Pilkington & J.R.S. Prichard, CMMIiM iJIJIi-. CNPNMiIIM (Toronto: CI .... Lw 
Book, 1977) et 55, 57-58), but not enected Yhen the Prince EdYlrd Island t)IfIPIfIÏI$ kl 
(R.S. P.E.I. 1974,c. 15) ..... rlYiaedin 1984(RS. P.E.I. 1984,c. 15). 

218 I*illlHtin. 81«bIwpCMr*rlli.(1987), 46 D.loR. (4th) 67 (B.e.C.A.). 
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heve been b8sed upon the acceptance of a contlnumg offer made before the 

company wes incorporate(J219. It might be too premature to state that in 

Br1tlsh Columbian lew the strict appl1catlOn of the common law rules has 

become a thing of the past; but, as in Massachusetts, a tirst step mlght have 

been maCle. 

Another common law devlce to resolve the problems caused by the rule in 

/(elnerv. RDA'terhas provoked a lot of confusion. This is the trust. Former 

federal and provlnclal statutes <Ontar1o, Manltobe, New Brunswick, Pnnce 

Edward Island and - still todey - Québec) contained provlsions deal1ng wlth 

pre-lncorporatlon trusts. Brlefly summarlzed, they stated that on 

lncorporatlon the company was vested w1th the property end rlghts held for 

lt under a trust creeted wlth a view to its lncorporation. At tirst glance 

thlS appears to be e perfect statutory solution; the prOViSions nonetheless 

never played a major role Deceuse of doubt as to their perticular target. 

Accordmg to some statements, the pre-incorporation trust as understood by 

the leglslatlon was only meant to facll1tate the transition from joint stock 

companles to letters patent companies220. Joint stock companies preceded 

the modem corporate ent1tles. S1nce they themselves could not benef1t 

from Hmtted l1ab111ty, they sought to achieve the seme result by mak1ng an 

arrangement w1th the other party to the effect tMt only the property held 

by trustees should attract l1abl11ty under the contract. Others considered 

219 INdat 11-72. 

220 F.J. Nugen, $llpl'I, note 6 at 204-205; Interim Report of the Select Committee on Companv 
Lw of the Ontario Le,islilitive AssemblV, 5th Session, 27.legis., 15-16 Eliz. Il (Toronto: 
LeQis. Ass., 1967) IIIt 11 (hereafter: lNrence Report). 
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the pre-1ncorporatfon trust as a generally applfcable deyjce221 Legal 

wrlters in Québec partlcularly p01nted out that the hlstorical argument was 

not perSU8s1ye222 Nonetheless, the pre-lOcorporation trust neyer made on 

impact as a 'way of cirCUmyenting dHflculties caused by the rule 10 Ke/nerv 

B8}J'ter. As to Québec law, there has been uncertalnty about whether the 

trust should follow common law or C1Yl1 law rules223. Furthermore, courts 

and legal wr1ters dlsagreed as to the lmpact of the rule ln Ke/nerv. B(J,rter 

on pre-incorporation trusts: ln order to become vested with a11 contractual 

nghts. did the company have to r"'ake a new contract224 or at least to adopt 

Hm. or was lt automat1cally bound226? The latter problem would have 

arisen ln the common law jurlsdlctfons ln Canada as wel1. 

Tak1ng ail these dlfflcult1es lnto account. federal and provlnclal legls1at10n 

followed the recommendations in the Lawrence Report221 and abollshed the 

relevant prOYiS10ns. In Québec, art. 31 of the Loi sur les Comp6gnies228 1s 

stl11 ln force, but no longer of practlcal 1mportance slnce thls secHon 

221' f.W. Wegenast, TM lh' of C4/11fJUn ComfJl'llÏ4$ (Toronto and calgary: Burroughs, 1931) at 
262; l.F. Bai_,,,.,~ note 142at 37. 

222 C. Fortin, #FI, note 208at 83 ft.; J. Smith, SlJPf'I, note 209 at 271- 272; P. Hertel, ·Un 
sujet i la mode: le fidéicommis préconstitutif" ( 1979) 39 R. du B.at 317 ff. 

223 J. Smith, .JIIPT~ note 209 at 274- 275 ; R. Demers, SlIfJI"l, note 209 at 361- 362. 

224 GIII7Mmltv. Brczw(1973).C.S. 953; Hn-'linpv. hf~(1972) R.P. 22 (Montréel. 
C.P,); 11It'ùA.1tiIt-Schtt'lrlz v. AIwI/( 1976) R.P. 24 (Montréal. CA.>. 

225 J. Smith, $IIPI'~ note 209 at 277 ft. 

226 R. Demer~, SIJPf", note 209 et 370; P. Mertel, ~', note 222at 319. 

221 laYrence Report, $lIfJr~ note 220 at 11. 

228 l.R.Q. 1977. c. C- 38. 
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appl1es only to letters patent compames WhlCh have now been superseded ln 

practlce by companies incorporated upon fl110g artl cl es 229. In the course of 

the reform of the Cjyj) Code. art. 31 of the LDI slIr les cDmp8gnies and the 

prOY1S10nS referrtng to compames 1ncorporated upon f111ng articles (art. 

1237 and 128.8 of the LDI slIr les cDmp8gnje~ wll1 be replaced by new 

proYls1ons23O whlch wm be dlscussed later 

b Statutory Solutions 

ln Canada as e1sewhere. the common law ru1es were consldered to be 

unsat1sfactory and unconven1ent231 although thelr conformlty wlth 1egal 

pr1nc1ples of contract and agency 1aw was expressly recognlzed232. 

statutory reform started 10 Ontano where the Lawrence Committee 

recommended thet the rule ln Kelnerv. B8xterbe repealed233 Fo11owlng the 

Amencan approach. lt suggested that the company should have the r1ght to 

adopt the contract by unllatera1 act. The Comm1ttee's proposaIs. enacted ln 

Ontano ln 1970, d1ffered from the Amer1can model 1nasmuch as the 

promoter wou1d generally be held Hable unt11 the company adopted the 

contract. He would not be allowed to exempt hlmself from l1abHity234. This 

229 M. Martel & P. Martel, suprl, note 6 et 98. 

230 See pro_ art. 353 and 354 of the f)r8f1 Cil";! CtJœ, G.O.Q. 1987 1 4175. 

231 F.J. Nugen, Sllprl. note 6 at 206; F. lacobucci & M.L. Pilkington & J.R.S. Pnchard, $lIprl. 
note 211 et 50; T. HIdden & R.E. forbes & R.L. Simmonds, Clhllflillt 8QsiRl$$ or9lniatiIJR$ 
LAo' (Toronto: But1erwrths, 1984) et 133; MA. Maloney, -Pre-incorporation 
Trensect1oRS: A Stetutory Solution?- (1986) 10 C.B.l.J. 409. 

232 F.J. Nugen. $IQII"#, note 6 et 201. 

233 Lwrence Report, .wprl, note 220 et 12. 

234 Ilid; _ al. F.J. Nugen, $IJfII'#, note 6 at 206. 
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elaborate l1abl11ty scheme was made more flexible by a proyislon to the 

effect that a contractmg party was entltled to make an appllcatlOn to the 

court ln order to declare company and promo ter j01ntly and seyerally Hable 

wh en thlS appeared to be Just and eQultable. ThlS delllce, QUlte a novelty ln 

the debate on pre-lncorporat lOn transact 1 ons 1 was meant t.a take account of 

partlcular sltuatlans where H dld not appear ta be jlJ.stHlable to free the 

promo ter from 11 abl11 ty upon the company's adopt lOn ()f the contract or to 

leaye the company unaffected merely because H did not adopt the 

contract2~. Flnally, the Cammittee recommended a prolllslon deallng wlth 

the promoters' clalms against the company thus putting an end to much 

uncertalnty about the common law posltlon. 

The federal proylsion, enacted 10 1975 as s.14 of the C6nlld6 BlIsmess 

Corpor6tions Act 236, followed ln pr10clple the suggestlOns made by the 

Lawrence Commlttee; howeYer, lt is marked by some s~gnHlcant dlfferences. 

Flrst, whilst the Lawrence Comm1ttee proposaIs apPly to ail pre

incorporation contracts, the federal prOYiSl0n coYers only wrltten contrects 

ln order to ayold problems of proof whtch arise ln the case of oral 

contracts237. The common law rules are therefore stl11 10 force where the 

contract 1s merely an oral one. Secondly, the federal act dUfers from the 

Lawrence Commlttee proposaIs insofar as it does not provide for the 

company's ltabl11ty towards the promoter, the legls1ator apparently bemg 

2~ lwrence Report, ibid. 

236 s.e. 1974-75-76, c.33. 

237 R.W.V. DickcMOn & J.l. Hcrwerd & l. Getz, ·Proposals for e NeY Corporations Lw in Conede·, 
vol 1, 197 t, para. 70 (hereafter: Federal ProposaIs). 
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sat1sfted wlth (deftclent) common law rules A thlrd QUlte Important 

dlfference relates to the promoter's nght to exempt hlmself from 1labll1ty. 

CBCA, s 14 al10ws for exemptIon clauses prOYlded they are express 

(CBCA, ':, 1~[4]) If held val1d dlsclalmer clauses may even counter court 

orders made upon .:Jppl1catlOn by the other party declanng the promoter 

lleble ln thlS context another dlfference between the Lawrence Commlttee 

recommendat.lOns and the federal IlCt IS noteworthy. The former restncts, 

the court's dlscretlon to a declarat10n that promoter and company are 

JOlntly and Seyerally Hable; the federal proYlsion 90es further by allowlng 

for any order the courts th1nk to be fIt. 

The feder61 prOYl s1 ons were a(lopted 1 n M6nl tobt)2!8, Saskatchewan239, 

Newfoundland240 and - wlth S11ght nU8nces - ln New Brunsw1ck241 and ln 

Ontarl0242 where the former proY1sIon b8sed on the L8wrence Commlttee's 

proposais W8S revlsed ln 1962. The New Brunsw1ck and Ont8r10 prOY1S10nS 

apply al50 to oral contract5. 

Interest1ngly enough, the fedentl proY1s10n was not the model for a11 

proY1nctai legts16tors. Where8s Br1tfsh ColumbIa, NOY6 SCOtI6, Prmce 

Edward Island and the Northwest Terr1tor1es prefer to preserve the common 

238 Manitoba ClJfptJflIÎ#MM:1, S.M. 1976, c. 40, s. 14. 

239 Seskatche'wen 1I1I$;'»S$Ûlrptlf,tiflll$t'kl, R.S.S. 1978, c. 8-10, s. 14. 

240 Nevfound1e~ CN,œr.tIMMM'I, S.N. 1986, c. 12, s. 29. 

241 Ne'w BruM'tnck 6lJS'i/ll$$CQffJfJflUQntAt:1, S.N.B. 1981, c. B-9.1, s. 12. 

242 Ontario Bl/$ÎfII#CorlJ()f8UfJntM:1, s.a. 1960, c. 4, s. 21. 
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law rules, Alberta, fol1owed ln 1966 by the Yukon Terttory, and Québec chose 

a dl Herent route. 

S. 14 of the Alberta BUSiness Corporation Act 243 and s. 17 of the YuJ:on 

Bilsiness CorpDr8t1Dn Act 244 follo'N the federal approech regardmg the 

corporat1on's nght to adopt the contract and the POSSlb111ty to apply for a 

court order Eleyond thet they proYlde for restltutlOn clalms the promoter or 

the thlrd party mlght assert aga1nst the corporation lf the latter recelYed 

benef1ts under the contract. but d1d not 6dopt lt. The most strlklng 

dlHerence concems the promoter's llabll1ty. As ln the federal model, the 

Alberta and the Yukon prOY1S10nS hold the promoter generally Hable, but they 

go one step further by 1ndicat1Og what such 116billty should be based upon. 

Accord1ng to s. 14(2) of the Alberta Act and s. 17(2) of the Yukon Act, the 

acting person lS presumed to have warranted that the corporation wll1 be 

mcorporated -w1th1n a reasonable t1me- and thet - also w1th1n a reasonable 

t1me - the contract wll1 be adopted. If these eyents do not occur, the 

promoter w111 be held Hable for breach of warranty. The common law 

problem of measurlng the damages24~ arises 6ga1n: Accord1ng to s. 14(2) (c) 

of the Alberta Act and s. 17(2) (c) of the Yukon Act, damages are measured 

as 1f the corporatlon was already 10 exlstence when the contract was made 

They may be nominal where the corporatlon does not have sufflclent assets. 

243 Alberta BunllfJ#CNptJI'MMMM:I, S.A. 1981, c. 8-15. 

244 Yukon BlJ$illl$$ClJrfJfJr8tillMAl:t, R.S.Y. 1986, c. 15. 

245 WYckIMr9V. SMtskV( 1969),4 D.l.R. (3d) 540 (B.C.S.C.>; tW/8 CIIMlr«tillI CIl. lM. Y. 
LifbltJM( 1979), 96 D.l.R. (3d) 457 (Nfld. S.C.>; T. Hadden & R.E. Forbes & R.l. Simmoncb, 
SlJfJf8, note 231 at 133- 134. 
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As to companles 1ncorporated by the fllmg of art.lcles, in 1979 Québec 

enacted provls1ons dealmg wlth pre-lncorporat1on actlYities Art 1237 and 

123 ô t.he of LOI Sl/r les comp6gnles246 departed from art 31 and 1 ts trust 

model WhlCh had caused 50 much trouble ln the context of letters patent 

companles The new provlsl0ns recognlze the company's nght to "ratlfy" the 

contract, but l1mlt t.hlS nght to 90 days after lncorporatlOn. Dlfferlng 

sharply from the remalmng statutory Solutlons to be encountered m Canada, 

the Québec prOY1S10nS do not free the promoter from 11abl1ity upon the 

company's adoption of the contract, folloWlng ln that resped legal writers 

ln Québec who recommended the adoption of t.he Amencan dOl/DIe secl/rity 

nlle241 . 

ln Québec, there 1s no express provision ent1t11ng ~my contntct1ng party to 

apply for a court order. The promoter 1s general1y Ilable uMer the contract 

unless the contraet proY1des otherw1se. The exemption clause - a further 

partlcularlty of Québec law - lS only yalid lf it informs the thlrd party about 

the posslbllity tha,t it might have no recourse at ail in the eyent that the 

corporatIon never cornes into existence or refuses to adopt the contract. 

ln the future, 1311 prOY1S10nS ln the Loi sur les compagnlesdeal1ng with pre

incorporat10n act1v1tles will be replaced by arts. 353 and 354 of the new 

Ci~fI Code248. Those apply to ail ·personnes morales· and - apart from tile 

246 l R.Q. 1979, c. C- 31. 

241 J. Smith, slI{Ir#, note 209 at 297-298; see also R. Oemers, -la responsabilité contractueHe 
du promoteur- (1978) 19 Cah. de Dr. 811 et 818. 

248 G.G Q. 19871 4175. 

• 
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sorne less lmportant items - are almost ldentlcal to art 123.7 and 123.6 of 

the Loi sur les compagnies 

c Canada: A Vanety of SolutlOns 

Canada's legal landscape offers an extens1Ye Yarlety of solutions rangmg 

from the old common law rules to elaborate, but not ldentlcal statutory 

solutlons Takmg leaye of old prlnclples seems to cause hardshlp: eyen 

under some statutory réglmes the common law posltlon has not been 

abandoned completely. Lookmg at the statutory l1ab111ty schemes more 

closely one has to establ1sh un1formlty as to the corporatl0n's nght to adopt 

the contract. Whlle lt mlght be deplorable that there 1s no better def1n1t10n 

of what 15 meant by adopt10n249, one has to take lnto cons1deratlOn that the 

multltude of cases cannot be foreseen. Traditl0nal rules of contract law 

must be seen to offer sufflclent gUldance on the Question of whether a 

corporat10n has adopted a contract or not. Canadian leglslatlon thus follows 

the American model - seem1ngly unconcerned in proYld1ng justlflcation. 

Strlklngly enough, nelther the Lawrence Report nor the Federal Proposais nor 

any legal wnter deal wlth the underlymg pr1nclples on whlch the statutory 

so 1 ut 1 on can be based. 

Th1s f1nd1ng ls ln stark contrast to the situation preyajllng as to the 

promoter's l1abtllty. As reflected by a Yar1ety of statutory solutions, there 

1s still a considerable d1saccord on almost ail of the Questions rensed 1n 

relation to the promoter's l1ab1l1ty. The scope of the prOYls10n holding the 

249 MA. Maloney, supr8, note 231 8t 41 6. 
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promoter Hable 1s st1111n dlspute Dlsharmony preval1s aIse wlth respect to 

dfsclalmer clauses and the 1mpact of the adoptlOn of the contract by the 

corporatlon on the promoter's l1abl11ty. As to the scope of the provls10ns 

declanng the promoter 11able on pre-incorporatIon contracts, consIderable 

doubt has been expressed as to whether the C3tatute really results ln 

abrogatmg the freQuently critic1zed common law rule~ There IS sorne 

nlcety ln the argument advanced ln support of thls polnt of V1ew, 1 e that 1f 

the statutory provIsIons declare that the corporation lS entltled to adopt "a 

contract", an effectlYe contract must have been in eXIstence before; 

otherwise lt can hardly be imagined that the corporatlOn could step into the 

contract and that the promoter could be potentlally Hable thereunder. It is 

submltted, therefore, that C.B.CA., S. 14 and the related provisions cannot 

operate wlthout a precise analysls of the parties' lOtent. 

Although based on sound reasoning, thlS poslt10n misses the point. The 

provIsIons aim at avoldmg the unsatlsfactory legal pos1110n WhlCh the 

appHcetion of common law pnnciples had led to. Canadien cases also 

l11ustrate how rnisleadlng the lntention test at common law carl be. Whl1e ln 

Brenn8nv. BrelJ'H-'/cJ,' Fruit Co ltd.~1, the promoter was held Hable on the 

ground that th1s must have been 1ntended, otherwise the contract would have 

been 1 noperat i y~~, t wo recent Québec cases~2, 61 so ref errl ng to the mtent 1 on 

test, reech the opposUe conclusion. If the th1rd party knew about the non-

250 B. We11i "9, $llprl, note 27 6t 288-289; E.E. Pel mer & B. Welli ng, CMWiIit ~ l6tl~ 
3d ed. (Toronto and Vancouver: Butterwrths, 1986) et 5-25. 

251 (1928) 1 D.l.R. 548 (N.S. S.C.). 

252 I1fJttItIr~. AI",.,.~( 1987) 1 R.D.I. 373 (Montréal, CA.) et 376; '*.frJr Md '*"/;" 
Int:. Y. LIfllitIM.rt( 1978), 19 Ceh. de Dr. 821 (Montréal, C.S.) at 824. 
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existence of the company on whose beholf the promoter acted t t could not 

have tntended to mal<e a b10dmg contract wlth the promoter because the 

lotler montfestly Otd not oct for himself253 How hatr-splttllng the 

1 ntent t on test can be emerges from 6e-nera/ t/o!or Accept tlnce Corporation of 

['anadtl L td y Welsman ~ where the court walkeO the same "Iegal 

tlgr.trope· as the court ln the Engll sh Ne..-ôorne case Wt th the common 1 aw 

dlfflcultles 10 m1Od, the Lawrence Reportm and the Federal Proposals2~ 

both recommended tMt the promoter be declared generally 1iable~1 ln the 

Ilght of these statements and the foregomg cnt1c1sms of the common law 

poslt10n, It IS hardly conce1vable that the leglslator 10tended to preserve 

the common law poslt1on~. Eyen on the bas1s of the statutory proviSlons 

themselyes, lt can be argued that the leglslator cannot have meant to use 

the term ·contrace ln ItS technlcal sense when provHUng for the 

corporatlon's nght to adopt -the contrace and for the promoter's potentu!l1 

l1abll1ty thereunder ProYls10ns WhlCh anow for the promoter"s exemptIOn 

from Jlabl11ty 10 a SItuatIOn where no contractual Unk e)(jsts~9, but 

nevertheJess accord the corporatlon the r1ght to adopt lhe contract·, cannot 

~ See also F. lacobucci & M.l. Pilkirw;rton & J.R.S. Pricherd, SI/l'rI, note 217 at 50; rtl. 
SimmoAlb& P,P. Mercer, wprl, note 61t 449. 

254 (1979) 96 D.l.R. (3d) 159 (Mtcldle.x Countv Ct., Ont.). 

~ lavrence Report, slJPrl, note 220 at 12. 

256 Federal ProposaIs, SIqIr#' note 237 et pera, 70. 

757 See llso l. Getz, $I/prl, note 1 at 402; F .J. Nugen, $1IJIf"1, note 61t 206. 

258 f,ll." Buckle'J & M .. Q. Connell 'J, slIpr#, noie 3 at 143; MA. Malonev, sl/pr8, note 231 at 411. 

~9 MA Malonev, SI/l'rI, note 231 et 427; L. Getz, SIIpt'1, note 1 et 407. 
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be seen as be1ng restr1eted to Nrear contracts. LBndm6r~' /nns of C6nBdtl L Id. 

v Hore6/: 26(J was therefore correctly dec1ded261, the court haymg app1ied 

the releyant Saskatchewan provls1on wHhout entenng 1nto a detalled 

mtent Ion analysls 

The Question remams whether, and how 1 the statutory provisions can be 

traced bacl< to recognlzed princlples of contraet law. In essence, they 

cannot There m1ght be sItuations where the corporation adopts Ma contrace 

WhlCh m legal terms does not de:~erYe thls classification. For those who 

bel1eye that by no means can the promoter be consldered to bind himself, the 

s1tuat10n enylsaged by the statute does not arise slnee there would neyer be 

a pre-exlstlng contract the company could edopt. The stat.ute's deficlent 

language can only be cured by assumlng a Ml egal"262 or - partlcularly ln the 

c~se of dlscla1mer clauses - a -tentatiye- contraet or by exchanglng the 

term Mcontraet- by the notIon Magreement-263 Those who furthermore plead 

for intention as a bas1s for promoter l1ab111ty264 have to real1ze that the 

law ln Canada as far as goyemed by statute Ms generally ceased to see a 

link between the parties' 1ntention and the promoter"s l1eb111ty. The parties' 

1ntent10n only plays a part when 1t comes to exelUd1ng the promoter"s 

l1abl11ty. D1se181mer clauses are recogn1zed nowadays; eerHer attempts to 

260 (1982) 2 W.W .R. 377 (Sesk. a.BJ. 

261 Cmtlr.: B. We11ing, sl/pr#, note 27 at 291. 

262 Ii4r9'tttdl$v. SIIttIIt TWit Dtf.~$I.td. ( 1980) , 6 Sesk. R. 151 (Sesk. Q.8.) at 155; 
MA. Malone,,_ suprl, note 231 at 41 4. 

263 MA. Malonev, .$I/fII'1, note 231 et 41 4. 

264 B. We11ing, $llJN1, note 27 et 288-289; M.H. Ogilvie, $llflr4, note 13 at 343; C. Fortin, 
$tJpr6, note 208 at 97. 
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reform the common law rules preferred to deny the actmg person's rlght to 

exempt hlmself from llablllty26~ The leglslator's dlstrust of such clauses, 

'...vhlCh entan considerable nsks for the unsuspectmg thlrd party, 15 stIll 

reflected ln the Québec proYlslon (art 1238 of the Leu slIr les CL?mptlgnles, 

henceforth art 354 of the Ortlft CIvil ['ode) ln order to be effectlYe the 

clause must dlsclose the POS51blllty that t.he company may not come lOto 

existence or may not adopt the contract266. Sorne further 51gnlflcance 15 

accorded to the partIes' IntentIons when deallng wlth the QuestlOn whether 

the promoter Is contmuously 11able after the corporatIon adopted the 

contract. In contrast to the Amerlcan approach, Canadu:m 5tatutes take Into 

consideration that the contract was essentlally made wlth the corporation 

ln vlew; double secunty, under the se clrcumstances, Is consldered a pure 

artlflclalty261. Only the Québec legl51atlon, g1Yen lts genen~l reservet10ns 

about promoters, malntalns the vlew that the promoter's llabl11ty should not 

cease when the corporation adopts the contract. This rule r.an only be 

just1fled on pollcy grounds268. When ]Udglng Québec law, one has to bear 10 

mimi that there IS no proylslon allowmg for a correctlYe court order. In 

some exc,Jptional cases where 11 appears ta be just and eQultable to hold the 

promo ter Hable desplte the contract's adoptIon by the company Québec law 

1s w1thout any sanctions. Whether lt would have been preferable to mcJude 

a provIsion slmllar to the federaJ and other proylncial acls, Is another 

Question. In Québec, such proYlslons have been cntlclzed on the ground that 

265 ll'w'rence Report, $i/PI'#, note 220 et 1 2 i F .J. Nugen # $IIpI'#, note 6 et 206. 

266 See e130 l.Getz, slJfff8, note 1 et 408; MA. Ma1oReej, slJflf8, note 231 et 429. 

267 lNrence Report, S//INI. note 220 et 12. 

268 See J. Smith, supra, oote 209 at 297; R. Demers, supr8, note 247 et 818. 
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the leg1slator should regulate the matter comprehenslvely lnstead of leaYlng 

the d1fflCUJt cases to the courts to declde269 

ln YleW of the lIanety of cases where the need for correction lS obYtous a 

comprehensIVe statutory solutIon IS Mrdly possible. leaymg room for court 

decls10ns t.hat d1ffer from the basIc 11abll1ty scherne IS a new approach and 

fi commendable one270 It 1s true tMt the court's dlscretton 1s w1de2?1 but 

thts does not mean that the court can use lt at wll1. The leglslators' 

fundamental declsl0n that the thlrd party can have only one debtor - the 

corporation m the case of adoptIon - must be observed. To al10w for a 

cholce between two debtors reQutres a specific JustifIcation. It seems too 

narrow, though, to assume thet the courts in exercls1ng thejr dlscretlonary 

power wIll ma1nly have recourse to the tradlttonal contractual analysls 

when decldlng whether a second debtor should be establ1she(l272. 

It 15 admltted that ln B(Jn).' af No~~ Scatl8 y WIllIams 273 contractual 

arguments were adyanced to reject the thlrd party's claim for recourse 

agalnst the promoter in addltlon to claims agalnst the corporation that hM 

become msolvent. But thls can hardly be sald to have been the cruc1al 

argument bec8use under the same factual clrcumstances the oPPosIte 

outcome would sUIl have been covered by the court's d1scret1onary power. 

269 R. Demers~ $uprl, note 247 et 818. 

270 M.H. Ogilvi., SQPr#, note 13 et 344; l. Getz, SQPr#, note 1 et 406-407. 

271 Federal ProposaI" supr4, note 237 et para. 72. 

272 See T. Hadden &. R.E. forbes & R.L. 51 mmonds, $u,III'#,oote 231 et 135. 

273 (1976) 70 D.l.R. (3d) 108 (Ont. H.CJ. 
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Confronted wlth the Questlon whether to declare the promoter Hable desplte 

the contract's adoptlOn by the corporatlOn, the court must not ask ltseU 1f 

the thlrd party harbours expectatl0ns that mlght be based on contractuel 

grounds. The main QuestlOn lS rather one of expectatlOn ln a more general 

sense: the third party bel1eves that a corporatlOn, wOrl<1ng normally, mlght 

become hlS contractlng party. As to hlS expectat10n tMt the corporatlOn 

w111 be endowed wlth suff1clent assets to meet ltS obl1gatlOns, lt has to be 

observed that th1S expectat10n 1s not worthy of protectlon. To thlS extent, 

the thlrd party assumes a normal rlsk of busIness 11fe tMt cannot be taken 

away from h1m because thlS would be tantamount to mtroduclng 

clandestlnely a mInimum capUal reQulrement where no such thmg exists. 

Therefore, the provlsl0n for application to the court cannot be understood 8S 

a mere devlce to 1ncrease the Quantlty of assets ayallable to satlsfy the 

clalm. 

But lnasmuch as the thlrd party expects to deal wlth an honest promoter 

who sets up a bus1ness acconllng to the ethlcs of business 11fe, U ctm claim 

for protection un der the statutory proylslon if it tums out that the promo ter 

1ncorporoted the business merely to escape personal obl1gatlons ln fact, 

thlS has been consldered the maln case ln WhlCh a court order declarlng the 

promo ter Hable would be approPrlate274. In cose of fraudulent beh8vlour, 

the promoter cert81nly do es not deserve protectl0n ln the form of dlscharge 

from llablHty WhlCh ls usu611y granted when the corporation adopts the 

c.Jntract2~. Thls can mainly be 6ssumed where promoter and corporatlon 

274 Federal proposals, $uprl, note 231 et para. 12. 

2'r.S /)tJQ1J$1 v. lle(Sep1ember 16, 1982), Montréal 500-05-014382-822, cited blJ M. Martel 
& P. Hertel, .ttqJr1, note 6 at 92 n. 31 . 
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are almost ldentlcal, 1 e. where the promoter becomes the sole or dommant 

shareholder216 ln essence, declanng the promoter Hable by Ylrtue of court 

arder ls slmllar to the tortlous act shereholders or managers comm1t when 

they depn ve the corporat lOn of 1 ts assets thus mducmg 1 t to breach a 

contract277 

The court's power to hold the promoter l1able desp1te the fact that hls 

l1abll1ty ceased after the contract's adoptlon by the corporatlon has lts 

llm1ts. Dlsclalmer clauses bar the apportlonlng of llabll1ty It ls argued 

thet such prOY1S0S 1f m accordance wlth the strlct statutory reQU1rements 

make the th1rd party fully aware of the nsks he ls runmng; therefore, the 

non-llabll1ty of the promoter could by no means be consldered to be 

uneQuitable218 Th1S YleW has attracted strong cntlcism on the ground that 

freQuently thlrd partles not famillar wlth the subtle rules on pre

lncorporatlOn actlY1tles do not rea1ize the posslbll1ty that they mlght have 

no recourse against anybody279. For this reason, earl1er statements 

generally rejected disclaimer clauses280 or - at least - wanteCl to make sure 

that the thlrd party was fully aware of the nsks281 . The last proposaI, 

presently law ln Québec, 1s certainly the preferable one, for lt preserves 

276 lNrence Report, SQPr#, note 220 at 12; Federal Proposals, supr#, note 237 8t para. 72; l. 
Getz, $uprl, note 1 at 405- 406. 

2n F H. BucklelJ & M.O. Connelllj, $U,,8, note 3 at 147. 

279 Federel Proposais, SQPr#, note 237 at para. 73. 

279 MA. MelonelJ, supr#, note 231 et 429. 

280 lNrence Report, $uprl, note 220 at 12; F.J. Nugan, $upt'#, note 6 at 206. 

281 l. Getz, $upr8, note 1 at 408. 
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freedom of contract without exposmg the thlrd party to the nsk of 

experlenc1ng an unp1easant surpr1se 1ater. 

By applIcatIon to the court, 1t lS also possIble to have recourse aga1nst the 

corporatlOn although the contract was not adopted ThIs dlsregard of 

corporate self-determlnatlOn needs speCIal JustIfIcatIon WhlCh has not been 

forthcomlng ln cases where the thlrd party has dlscovered that the 

primanly 11able promo ter IS not a man of substance282. As was seen above, 

the nght to apply for a court order is not consldered a devlce to lOcrease the 

.3ssets dlsposable to satlsfy the clalms. However, the corporatlon's nght to 

take ItS own declsions seems to be of less Importance when the promoter 

who arranged the agreement ma1ntains a cruclal posItIon 10 the new 

corporation283 ln th1s case, the corporatlon's d1sapproval 1s less an 

expression of a separate corporate will than a matter of -yemre contra 

factum propnum- given the f8Ct that the factually dom108nt person asserted 

to the deal beforehand. Thus, the promoter's POSI tion towards the 

corporatlOn - 50 far wHhout any impact on the 1iabi11ty scheme - becomes a 

decls1ve factor in apportionlng 118bil1ty between 8ctlng person and 

corporat10n284. 

It IS Quest10m~ble whether botta the third party and the promoter are ent1tled 

to apply for ., court order stat1ng that benefits conferred upon the 

corporation are to be restored. This issue has been one of the weak polnts 

282 Federal Proposals, $llpl'I, note 237 at para. 72. 

283 Federal proposals, $upr8, note 237 at para. 72. 

284 HA. Mal one.., , $lJfJr8, note 231 at 412-413. 
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at common law for there has been much doubt as to what extent 

restitutionary clalms ",,,ere to be recogn1zable Followlng the Lawrence 

Commltt.ee recommendatl0ns28!i, the earller Ontano prOl/1SlOn prol/ided for 

such relIef Alberta and the Yukon lnserted slmllar prol/lsions. Québec law 

Ijeclares "mandat" rules applicable to the promot.er's rights and otherWlse 

makes use of general restltutl0nary rules that prol/lde for satlsfactory 

results Incomprehenslbly, the federal provisions and those whlch are based 

!.Jpon lt do not lnclude restltutlOnary remedles The Federal Proposais do not 

eYen address thlS problem. Whether thls was a deliberate pOllCy or slmply 

,3n overslght, lt v'lould have been deslrable to enact a clear rule286. 

Summlng up, lt has to be conceded thot Canadian legls1atl0n on pre

IncorporatIon transactIons represents - in all lts facets - a clear 

improyement of the common law position. Even ln the 11ght of the cr1tical 

remarks that h6ye to be made287 , the statutory prOYl SlOns do not men t the 

hard jUdgment288 that they created as many problems as they solyed. 

4. Austra116 and New Zeeland 

ln 1981 and 1983, Australla and New Zealand where preYlously the old 

common law rules Md preY611ed made the latest attempt to overcome the 

285 L8'w'rence Report, slJfJrl, note 220 at 12. 

286 MA Maloney, suprl, note 231 at 430 ff. 

287 Doubb as to the federal provision', constitut1ona1it~ have been left 8Side here. See MA 
Malol'lelj, SlIfJI'"l, note 231 at 432 ff.; R. Demers, SlJPI'l, note 241 at 817; P. Martel & M. 
Martel, supr#, note 6 at 92; B. Wemng, supr8, note 21at 295. 

288 MA. MaloReY, slQJr#, note 225 at 410; B. We111nQ, supr#, note 27 at 288. 
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rules' def1c1enc1eS by statutory provlslons. In both countr1es, very complex 

provls10ns were enacted, even more complex than the Canadum provls10ns. 

It appears that as leglslators deal w1th the matter they tend to enact more 

elaborate and subtle rules Law reformers m Austral1a and New Zealand 

examlned the Canadum approach, but d1d not adopt 1t entlrely S ô 1 of the 

Australlan Ct1mp8nles Code and s. 42 A of the New Zealand Comp8n'es Ac! 

are d1stmct from the Canadlan model ln many respects The two provls1ons 

are even dlss1mllar from one another, New Zealand d1d not follow the 

Austral1an appr08ch ln every respect although the statutory reform was 

based on Austral1an cons1deratlOns289. Both statutes are ldentlcal m 

abrogatlng the common law rule that a company may not step mto a contract 

by a umlateral act, recogmzmg the company's nght to M ratlfy· the contraet 

As far as the common law problem of determmlng the promoter's 11ab111ty lS 

concerned, harmony between both statutes 15 not so ObV10US. Whereas New 

Zealand follows the Engllsh and Canad1an approach ln eQuall~lng 1311 factual 

patterns encountered ln the fJeld of pre-incorporatlOn transactl0ns290, 

Australlan law do es not express thls conC9rn clearl~t. Oeclanng the 

proviS10ns appllcable to cases where a person -executes· a contract ln the 

/llJme of 8 non-eAtstent comp8ny or purports ·to enter 1 nto a contract as 

agent or trustes for a proposedcompany· (see s. 61 [ 1] [a)) the statute does 

not seem to coyer the case that the act lng person lS not aware of the non

existence of the company for then he would act as an agent of an eX1sttng 

289 M.R. BucJcnm, supr8, note 28t 28 n. 11. 

290 C.L. Watson, ·Pre-ulCOrporation Contreets in ...... Zealand Lw" (1985) J.B.L. 83 at 85. 

291 J.P. Hambroolc, "Pre-u"ICOrporation Contree" and the National Compeni~ Code: Whet Doe3 
Section 81 RealllJ Mean?" (1982) 8 Mel. L. Rev. 119 8t 120 ff. 
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company, not of a non-existent or a proposed one as the statu te reQU1resm . 

Not only w1th respect to ltS scope, but 01-:.0 with respect to 1tS substance, 

t.he promoter's 110bl1ity as regulated by the stotute glVes rise to mony 

questIons. ThlS lS olso true ln the case of New Zealand law Unl1ke the 

Engl1sh and most Canadlan counterparts, the Australian and the New Zealand 

proY1s10ns do not declare the promoter a party to the contract293 Whllst s 

61(4) of the Australian Companies Codemerely states tMt the promoter 1$ 

11able ln damages, s. 42 A(4) of the New Zealand ComptJnies Act 90es one 

step furthê;- c:! lnr1iC6tHlg what the promoter's liabl11ty should be basad 

upon: following the Alberta ano the Yukon approach, the prOY1Sl0n sets up a 

presumptl0n to the effect that the promoter lS deemed to warrant thet the 

company wll1 come lOto eXlstence w1thln a certaln perlod and thereefter 

ratify the contract. The reason why both legtslators d1d not follow the 

Engllsh and the Canadlan model is the assumptlor, tl'lat the promoter can 

hardly be declared a party to the contract glyen the fact that the contract 

was made with a YleW to the company294. This divergence from other 

statutory models entalls seY~rê:Jl prob!ems. 

Flrst the Quest10n of how to measure the damage anses. If 11ab111ty 1s 

based on the breach of a warnmty as suggest the New Zeeland and - less 

expressly - the Australlan act, the thfrd party has to be compensated to the 

amount he would have recoyered aga1nst the comp~my had the company come 

292 J.P. Hambroolc, illid. at 129. 

293 J.P. Hambroolc, ilJid.at 128, 143; M.R. Buckni11 , SUfJTI, note 2 et 37. 

294 lN' Reform Commissioner of Victoria, Report NO 8: Pfr-iltt:lJ'rfJN#Iitm CmtIr«i~ 
(Melbourne, 1979) at 14 (para. 35). 
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1nto ex1stence, ratlf1ed the ~greement and subseQuently refused to act upon 

1t The company posslbly belng msolyent, there 1s a nsk that the damages 

"Hl11 be nomInal. The Australian act avolds thls results by assessmg 

d6mages as the emount the thlrd pert!.j wou/d haye been oJ+'8rdedagamst the 

company. Amazmgly enough, the New Zoaland act did not follow the 

AU$troilan model by proYlding - as m the Alberta and Yukon statute - that 

damages should be measured accordmg to the amount the third party would 

ln fact haye recoyered agalnst the company. This solut10n appears to be 

more logical, but produces consIderable uncertatnty for the third party who 

asserts cltnms agalnst the promoter. 

Secondly, t~e approach taken ln the Australian and New Zealand statutes 

creates problems as to the parties' positIon untll ratiflcatlOn occurs. Wlth 

respect to Engllsh and Canadian law (except for Alberta and the Yukon), the 

pos~tion lS clear Smce the contract, by vlrtue of statute, IS consldered to 

be b1nding from the out set as the promoter 1s deemed to be a party, the 

parties are not free to repudiate the contract by a umlateral act. Only by 

agreement 1s 1t possible to brtng the contn~ct to an end thus preventlng the 

company from r~t1fy1ng n:m. The result rould be dlfferent under Australian 

and New Ze818nd law. Since, from the outset, there 1s no blnding agreement, 

the th1rd P8rty should be free in repudtating the -contract- before 

r8t1f1cat10n. This f1nd1ng seems to contradtct the rule in Bolton Partnersy. 

LtJmbert 296 whlch states that ratification -relates back- rendertng 

effective the contract notwlthstandlng that the th1rd party withdrew from 

295 l6h11m1f't IOMIJfCl .. Ud.v. Ibrnk( 1982),2 W.W.R. 377 (Sest. Q.B.). 

296 (1889) 41 Ch. D. 295 (CA.). 
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the agreement prlor to rat1f1cat10n. However, the rule does not apply where 

the contract 1S made sUbJect to rat1ftcatlon291 because ln these 

clrcumstances the oHer 1S Just cond1tlonal, the agenl's acceptance merely 

contemplated: there 1S nothlng that could be ratiflecl Applymg th1S 

exceptIon to the rule to pre-lncorporatl0n transactIons, lt could be argued 

that where the th1rd party knows that the company 1S not yet ln eX1stence, 

the agreement 15 - 1mp11edly - sUbJect to rat1flcatlOn. However, th1S could 

not be sa1d when the th1rd party 1S unaware of that fact. Thus, knowledge 

becomes a cruc1al polnt in dec1d1ng whether the th1rd party can get out of 

the agreement or not298 Thls flndlng appears to be objeCtlonable , not ln 

legal, but ln p011Cy terms299 To a110w for umlateral repudlatlon before 

ratlfIcat10n runs counter to the underlymg purpose of pre-Incorporation 

agreements. These are made to blnd the thlrd party as early as possible. 

Aga1nst this background, to preyent the company from ratlfy1ng seems Qutte 

incomprehenslble especlally when the thlrd party knows about the non

existence of the company. F1nally, lt cannot be sald that 1t 1s unfair to hold 

the thinJ party bound whl1st the promo ter ls not: he ls bound in the sense 

that he faces l1abl11ty 1n case of non-ratification. Thus, the Austral1an and 

New Zea1tmd approach leads to an unSatiSfactory result. 

Another - third - problem that 1s caused when found1ng liab11ity on breach of 

werranty relates tt.' the mutuel obllgations the parties haye to fu1fill. Since 

297 ItW~. ~(1930), [ t 931) t Ch. 455. 

298 J.P. Hambroolc, supr6, note 291 at 139; M. Hurley, ·Pre-incorporation COntreet,: Sect10n 
42(A} of the Companies Amendment Act (No. 2) t 983- (1985) 5 Auckland U.L. ReY. 224 at 
229. 

299 M.R. BuclcnHl, supr4, note 2 at 35- 36. 
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the promo ter 1s not consldered to be a party to the contract, he cannot 

enforce contractual nghts nor Can these rlghts be enforced a9a1nst him300. 

Under Austral1an law, mutual enforcement w3uld only be posslble 1 f one 

follows the Interpretation that s ô 1 of the Comp6nies Ct?dedoes not coyer 

1311 factual patterns that anse ln the context of pre-lnClJrporatlOn 

agreements301 Otherwlse, recourse to common law rules IS expressly 

excluded (see s 6Hl11 of the Ct?mp6I1iesCtJde). In New Zealand where such 

a prOY1S10n does not eXlst a contract would be enforceable by or agamst the 

promoter if on the baS1S of the Ke/nerand NeJttmrnedlstmctlon he has to be 

considered a contractmg party302. Thus, to a certaln extent the old common 

law rules stIll apply. 

Apart from these features of Australlan and New Zealand law 1t IS also 

noteworthy that both flctS follow the Canadlan approach ln proYidlng for an 

appllcatfon to the court in order to ayoid results that appear to be unjust. 

(See s BI (5) and (7) of the Australlan Ct?mp8nies CtJde, s. 42 A (6) and (7) of 

the New Zealand Ct?mptJnies Act.) As to the company's llabll1ty desplte non

ratlficat1On, both statutes contain restitutlonary remedles thus aYOldlng a 

gr1eYious defect of the Canadian model. Wlth respect to the promoter's 

l1abll1ty wh1ch usually expires after the company ratlfled the contract, 

court orders like ln Can8dhm law are malnly supposed to preyent promoters 

from sett1ng up undercap1tal1zed compames ln order to m8ke them r8t1fy the 

300 J.P. Htmbroolc, .$'IJfJ!'1, note 291 at 143-144. 

301 J.P. Htmbroolc, ibiIJ.at 129-130. 

!02 M. H~rlelJ, $lIfff6, oote 298 et 232. 
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contract thus creat1ng a 100pho1e to escape persona1 l1abll1ty!O~ For gOCld 

reasons, 1t 1s submltted thet courts have to be reserved when maklng orders 

in thlS area304; before plercmg the corporate vell, aggraYatmg 

clrcumstances have to Ile g1'len even ln the case of one-man compames 

beceuse baSlcally the l1mitatlon of llallllay 1s a1so avallab1e for thlS type 

of ent 1 ty305 

The Australlan and the New Zealand approach reviewed short1y, lt has to be 

conceded that the maln defects of the common law rules were ellminated. 

ln partlcular wlth respect to the promoter's habllity, the statutory 

solutions 111ustrate that sorne doubts are stIll justlfied. It appears thet 

after statutory reforms ln dlHerent common law ]urlsdlctlOns the deMte on 

pre-incorporatlon transactions has to focus lncreasingly on the promoter's 

l1abl11ty,the problem of the company's nghts - wlth the exception of the 

United Klngdom - nowadays belng largely resolved. 

303 J.P. Hembroolc, $lJpr~ note 291 et 142-143; M.R. Bucknill, supr8, oote 2 et 38-39; HA.J. 
Ford, $Ufll'4, note 96 et 545. 

304 M.R. BŒlcn111, supr8, note 2 et 38. 

~ SalOIllQDV. S"81oRIfJo4. Co. (1897) A.C. 22. 
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IV. Pre-lncorporatlon Transactioris Under German CiVl1 Law 

ln Germany, pre-lncorporatlOn transactlons have al ways been and stlll are 

the sUbJect of lntense legal debate Over the past decades, the law has 

tjeveloped cons1derably, the outcome being QU1te dHferent then all 

approaches to be encountered ln common law ]urisdlctlOns, although the 

stertlng p01nts were Qulte slmllar the German statut ory provls10ns deal1ng 

wlth pre-incorporation 8ct1V1tles reflect the same ,1deas that prevail at 

common law Both s 11 of the vesetz belrettend d}'(' 6esellscht/ften mIt 

beschrtlnJ.'ter Htlttl/ng(PrlYate l1mited Compames Act, {mbHI.;) and s 41 of 

the AJ.'tiengeselz(Publ1C Compames Act, AJ.'Ul) are bas\~d on the pr1nclple 

that the body corporate only comes lOto eX1stence llpon regfstration. 

Uabll1ty therefore lles on1y wlth the -Handelnder- (act1'\'1g person) The 

proYlsions orlg1nate from art. 211 of the AlIgeme,'nes O:'wtsches 

HtJndelsgesetZbllch(General Commerc1al Code of Germany, A:?H6B), Imacted 

ln 186t when incorporation could on1y be aChleyed by gran\\ of a charter 

Persona1 l1abl1ity was meant to sanction the acting person's dlsregard of 

the fact that the status of 1egal autonomy had not yet been eccorded. 

Although the concess1on system was abandoned in 1670, the prOY1SlOnS 

deal1ng w1th pre-Incorporation actiY1tles did not undergo any change. 

Eyen with slmllar startmg POints, however, the law developed falrly 

djfferently in Germany and in common law junSdictions. Whereas, ln most 

common law jurlsdjct10ns, the leg1s1ator lntervened in order to free judge

made rules from deflciencies, the German 1egls1ator remained largely 

lnactiye 1eavjng lt to the courts and 1egal wrlters to redefine statutory 

rules genen~l1y considered to be unsat1sfactory. Thus, the field of pre-
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lncorporatlon transact10ns 111ustrates Qulte mcely the attempts of dHferent 

legal systems to 1mprove thelr rules by h8ymg recourse to the other 

system's rnethods of law maklng. 

1 German Law's Mam Feature Ole "Vorgesellschaft· 

Correspondmg wlth well-establ1shed common law rules, German law does 

not recogmze the poSSlbl1lty of maklng 1mmedlately bindlng contracts wlth 

non-ex1stent pnnc1pals. However, ln the fIeld of pre-lncorporetlon 

transactlOns, German law does not have to deal w1th this problem to the 

same extent as the common law. It lS true that the company -

Akt1engesellschaft or Gesellschaft mlt beschrSnkter Hartung - only cornes 

1nta existence upon mcorporatlon. NeYertheless, German law assumes a 

prmclpal ln eXlstence eYen before the company aself ls mcorporated. ThIs 

was al ready suggested by the Rel chsgerl cht 1 n 1905!06 whi ch argued thet to 

flX the compeny's b1rth at the date of as registratlon did not necessanly 

exclude the existence of any other kind of associatlon before that date. 

According to the Relchsgerlcht, the founders, after agreeing upon the 

formation of e company, enter into a ·clYl1 partnershlp· (·Gesellschaft des 

Bürgerllchen Rechts·)307. According to sorne courts, the ·ciYil partnership" 

becomes a -commercial partnershlp· ("OHene HandelsgesellschaU·) where 

the founders start or continue to run a buslness!08. This classHlcatlon was 

306 RGZ 58, 55-56. 

307 See also: RGZ 83, 370 et 373; RGZ 1 05, 228 at 229; RGZ 151, 86 et 91. 

308 OlG Frankfurt NJW 1947/48,479; OlG Hamburg JZ. 1952, 436; OlG Oldenburg BB 1955, 
713. 



92 

crH 1 Cl zed on the ground that wl th res(Ject to 1 ts corporate structure the 

pre-mcorporatlon ent1ty more resembled an 8ssoclatlOn wlthout legal 

capaclty ("Nlchtrechtsfohlger Vereln") thon a partnershlp309 

The attempts to classlfy the pre-lncorporallon aSSOClatlon as one of the 

establ1shed entltles became obsolete ln 1956 when the Bundesgenchtshof 

(Federal Supreme Court) declared the pre-mcorporat1on assoclat1on to be an 

ont1ty SI/' genensgoverned by the law of the proposed company as far 8S the 

rule at stoke does not speclflcal1y reQulre the company's preylous 

reglstratlOn310. ThlS ylew was approyed by the large majorlty of leg81 

wrlters311 Not surprlslngly, the dlspute shlfted to the Questlon, to what 

extent should the provlslons lncluded ln the AJ:tiengesetz and the 6mbH-

6esetz apply to the so-called Vorgesc:llschaft312 Il 1s obylous thet the 

more the "VorgesellSChaft- 15 100ked upon as the company's -foetus", the 

more ldentHy has to be assumed mean1ng that contracts made on the 

company's behelf before Incorporation w111 blnd the company upon Its blrth. 

ThlS outcome, howeyer, runs counter to one of German company law's maln 

concerns: the mln1mum cap1tal requlrement. Shareholders have to 

contr1bute 50,000 DM (GmbH) or 100,000 DM (AG) ln cash or k1nd, as the 

309 W. nume, -Ote 'tierdende jurist1sche Penson- in festschnft fur Ernst Gessler (r'1ünchen: 
Vahlen, 1970) 3 et 27. 

310 ~HZ 21,242 et 246;,. el. ~HZ 45,338 et 347; BGHZ 51,30 at 32. 

311 See onlv H. Wiedemenn, r;n,1/#1I#fI$r1dll, vo1.1 (MUnchen: C.H. Beek, 1980) at 146. 

312 The fol1OYing stetements are restncted to prime Umited comPinies (GmbH's) \lhere pre
incorporation problems have been dixussed to a greater ment thln in the context of public 
compenies (AG's). It should be noted, hlNeYer, thlt the principles deYeloped for the unborn 
GmbH e130 eppllj to the unborn Nj <,. le. Schmidt, Gaellscheftsrecht [1<'01n, Berlin, Bonn, 
München: Hevmenn, 1986] at 601). 
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agreement may be. For a long tlme, the courts anc11egal wnters concluded 

that the assets reQulred to be avallable upon the compeny's reglstratlOn 

must not be dlm1nlShe(J313 The way WhlCh was opened by the recogmtl0n of 

sorne l<1nd of pre-mcorporat1on entlty seemec1 to be barred by thlS 

prOhIbItIOn callec1 "Vorbelastungsverbot" for bmdmg agreements would 

affect the value of the assets the shareholders brOfJght ln However, the 

'·Vorbelastungsverbot" Ms not been stnctly observed The statutes 

themselves allow for chargmg the company wlth obl1gauons emerg1ng from 

contracts that are necessary ln Vlew of the format1on of the company anc1 

those that are provlc1ed for ln the artlcles. Wlth respect to comptmtes 

formec1 by non-cash capital contnbutlons, the courts extenc1ed conslderably 

the scope of ·necessary· contracts, even to 1311 l<lnds of business related 

transactfons when an exfstlng business was brought tn3'4 Thus, an attempt 

"Nas made to reconclle the rules wfth commerc1al reallty, but not much was 

left from the orlg1nal v1ew31 :5 that the pre-incorporatlon assoctat1on's 

purpose was first and foremost to ach1eve 1ncorporatfon. This v1ew was 

upheld only w1th regard to compan1es formed by cash contr1butions 

The law es it stood was Qulte unsatlsfactory and 1nconslstent: on the one 

hand, the pnnc1ple of capital maintenance was vlrtually abandoned where -

6S happens freQuently - a bus1ness was brought 1n, whereas on the other 

hand, the seme pnnc1ple was defended at a11 costs where 1ts abandonment 

would have made commercial sense, too, for thus the company could not 

313 See onllj BGHZ 17,385 et 391; BGHZ 53,210 et 212. 

314 8iHZ 45, 338 at 343; BGH LM Nr. 12 zu S 11 Gmbtli. 

31 ~ RGZ 83, 370 et 373; RGZ 105,228 et 229. 
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benef1t from profitable deal opportun1tl es. The ObY10US dlsharmony withln 

the rule gave nse to suOStantlal legal debate. Followlng suggestions made 

by Ulmer316 the 6undesgenchtsnof declded ln 1961317 thet the 

'VorbelastungsyerbotM should no longer preyall However, the pnnciple of 

capltal ma1ntenance was not abandcmed, bul replaced by the so-called 

"D1fferenzhaftung", 1.e. the founders' pro rata Ilabll1ty for potentlal deflc1ts. 

The effect of thlS declsl0n, largely welcomed as a landmark JUdgment318, 

\'Vas the automatlc transfer of al1 nghts aCQulred and llabll1tles tncurred by 

the pre-Incorporetlon association. 

The mere fact that the pre-Incorporation assocatlon ls capable of belng 

sUbJect to all nghts and Ilabl11tles319 does not answer the Question, which 

reQulrements have to be ful1111ed ln order to blnd the MVcrgesellschaftM and 

conseQuentlally the company. Uke tt'ie company itself, the MYorgesel1sChaftM 

Bets through the dlreetors320 who attaln thelr posltion not only upon the 

company's reglstratlon, but 31ready at the tlme when the ·YorgesellsChaft

cornes lnto existence, Le. at the tlme when the shareholders/founders agree 

316 P Ulmer, -1* Vorbelestungsverbot 1 m Recht der GmbH - VorC)e'ellxheft- 1 n Festxhrift fur 
Kurt Ballerstedt (Berlin: Duocker & Humblot, 1976) 279 et 290 ft. 

311 BiHZ 80, 129 ff. 

318 K.Schmidt, -Die Vor-GmbH aIs Unternehmerin undals Komplementirin- NJW 1981, 1345 
f1.; W. Rume, "lur EntribeluRQ der Vorgesenscheft- NJW 1981, 1753 ft.; P. U1mer, 
..... bxhied yom Vorbelestungsverbot lm Gründungsstadium der GmbH- ZGR 1981, 593 ff.; U. 
Jlhn, "Zur Problematik der Vor-GmbH, insbesondere bel der Einmann-GrüOOul_t BB 1982, 
505at 510 ff 

319 le. Schmidt, 1nScoolz, ~mtItIIr.?I/IIIGmMI-G##1Z, 7thed. (mn: Otto Schmidt, 1986), s. 
11 et par •. 27. 

320 P. Ulmer, in M. Hechenburg, ~ZtJmGmMIi, 7th ed., 200 rev. (Berlln, NeY 
York: de Gruljter, 1985) s. 11 at pera. 33. 
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- r'~corded by a notary - upon the formatIOn of the GmbH or - ln the case of 

the Akt1engesellschaft - adopt the I)y-laws Very much concerned wlth the 

founders' lnterest not to be overburdened by the "Dlfferenzhaftung", the 

Bundesgenchtshof refuses to recogmze the dlrectors' unl1mlted authonty 

s1urmg the pre-mcorporatlOn phase statlng that the relevant prOVIsIons ln 

the 6mbH-6f1SE4z(s 37[2]) and the AJ.'tlf1lJgesetz(ss 78, 62) WhlCh glYe the 

dlrectors unl1mlted authonty dld not apply to the "Vorgesellschaft"321 

Ac:or·.~ltlq to the Bundesgenchtshof. 1ur1ng the pre-incorporatIOn phase the 

dlrectors' authorlty WIll always depend on the shareholders' WIll, expressed 

or Implied, If the shareholders/founders run a bUSiness before Incorporatton 

1S accompllshed, It Ms to be assumed that the1r general approval to run the 

busmess embraces thelr consent to all bus mess related act1Ylt1es by the 

dfrectors322. 

The courts' restricttYe YleW as to the dlrectors' authortty has been much 

crtttclze(j323 on the ground that wlth the abolItIOn of the 

"VorbelastungsYerboe the ·vorgesellschaft- has been accepted as an entlty 

fully capable of matnHnmng legal relatlOns. Partlclpatmg as such ln 

commercial l1fe# the ·Vorgesellschaft- should not be prlYlleged agatnst 

321 86HZ 53,210 et 212; ~HZ 80, 129 et 139; _ el~ U. John, $lJfff8, note 304 et 512; H.J. 
Fleck, -Entvlckl unoen 1 n der Rechtsprechung zur Vor -GmbW GmbH- Rdsch 1983, 5 et 8- 9 ; 
G. Hueck, in A. Beumbech & G. Hueck, GmbMi, 15th ed. (Hùnchen: C.H. Beek, 1988) 3. 11 et 
pare. 18. 

322 P. U1 mer, S II{Jrl, note 320 8t para. 52. 

323 K. Schmidt, ïheone und PrlOO3 der Vor~lbchefl nech heutigem Stend- GmbH- Rcbch. 
1987, 77 at tJ4; T. Raiser, /)fJ$ Rlchl dtr A'apitl/~Il.sclllfl,n( München: Vahlen, 1983) et 
183; W. Theobald, rm---GmNltmtlGriintlttrhtlfllHll(Koln, Berlin, Bonn, Hünchen' Heyrnenn, 
1984) 8t 23 ff., G. Dilcher, -Rechtsfraoen der sooenannten Voroeselbchaft- JuS 1966, 89 et 
92; W. Krewe, -Die Heftunrp~hrënkung aut des Ge$el13Cheft3VefrOOgen bel der GmbH und 
deren Voroesellschaft und ihre Konsequenzen fur die Gliubioer- DB 1988,96 et 99. 
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Incorporated buslnesses WhlCh - ln the lnterest of efflclent commerce - are 

contractual1y bound regardless of 10ternal restnctlOns on authonty. 

Shareholders' protectlOn should not be a concern because g1\l1ng l1fe to an 

orgamzatlOn governed ln essence by the law on GmbH's necessanly entalls 

the assumptlOn of nsks that emerge from the dlrectors' actlvltles324 Even 

though these arguments sound conYlOClOg, ln practlce commerclal 11fe 

follows the rules set up by the Bundesgenchtshof To blnd the company, lt 

does not matter If the dlrector acts on behalf of the ·vorgesellschaft·, of 

the future company or on behalf of both3~ Unless the dlrectors speclfy 

clearly that the contract should be effectIVe only upon the company's comlng 

lOto eXIstence, the contract IS already bindlng on the ·Vorgesellschaft-. 

Upon reglstratlon, the contractual nghts and 11abll1 tles turn oyer to or 

slmply bec orne the company's dependmg on whether one follows the doctrine 

of unlYersal successlon326 or the theory of ldentHy between 

''Vorgesellschaft- and 1ncorporated cornpany327. Thus, eyen 10 the 11ght of 

the restr1ctlOns on authorHy, German law recogmzes to a large extent the 

posslbllHy lO bmd a company before It cornes lOto exlstence. 

324 K. Schmidt, ibill 

~ P U1 mer, supra, note 320 et para. 56. 

326 :i. Wiedemenn, -[)as Ritsel Vorgesellscheft- JurA 1975,439 et 440 ff.; P. Ulmer, supr#, 
note 320 at para. 73; G. Hœtk, til!$t'll.scMt1srllf:ht, 18th ed. (MUnchen: C.H. Beek, 1983) 8t 
321; set also BGHZ 80, 129 at 138, 145 

327 K. Schmidt, supra, note 319 8t pera. 133; G, Dilcher, stlprl, note 323 at 92; M. lieb, 
"Abschied von der Hencll unosheftur_t DB 1970, 961 at 968. 
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2. The Th1rd Party's Rlght to AddltlOnal Protect10n 

8 ThE' Actlng Person's Llab111ty 

GmbHG, s 11(2) and AktG, s 41(1) provlde for t.he actmg person's l1ôbl11ty 

(-Hôndelnden'Iêlftunf) The "VorgesellsCMft" belng 11able as a pnnclDôl for 

obllgotlOns lncurred on lts beholf, such 110bl11ty does not seem to be 

consIstent wlth the l1abl11ty scheme as lt stands now - at least not where 

the actmg persan acted wlthm hlS authOnty ln fact, the 

"Handelndenhaftung" has glYen nse to man y QuestlOns Onglnally Justlfled 

.:lS an 1nstrument to Drevant people from domg busmess on the future 

company's behalf although lts legttl status Md not yet been offlclally 

grar:te(j328, the underlymg pnnclple has to be found elsewhere today The 

"VorgesellSChaft" bemg recognlzed as subject to r1ghts and 11abl11tles 

itselC pre-mr.orporatlOn act1vltles are expressly accepted so that there IS 

no room left for preventlYe conslderatlons329 The purpose of the 11ab1l1ty 

was later expltnned by the thlrd partIes' need for security consldenng the 

foct that the enY1saged contractmg party. 1 e. the company, IS not yet ln 

eXIstence when the contract IS made, A recourse IS now ayallable oga1nst 

the "Vorgesel1schaft- and - after lncorporation - the company, a debtor IS 

g1ven from the outset. In those cases, where the courts would not accept a 

blndlng agreement because the d1rector acted wlthout authonty, the th1rd 

party's lnterest ln secur1ty IS suff1c1ently protected by general ogency 

329 RGZ 47, 1 et 2- 3; RGZ 55, 302 et 304, 

329 RGZ 159,33 et 43; 86HZ 47,25 et 29, 
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18W3~· s. 179 of the German Cl Yll Code (8lïrgerliches 6esetzbch, 666) 

dectares agents w1thout authonty Hable on contracts they made. Flnally, 

the actmg person's llabl11ty was lnterpreted dS a monner to put pressure on 

the -Handelnden" to push the lncorporation procedure331. Even th15 

explanatl0n seem5 to be obJectlonable glyen the fact that the "Handelnden" 

are not ln a posltl0n to lnfluence the durat10n and progress of the 

lncorporatlOn procedure. Wlth respect to these dUflcultles of justUy1ng the 

provisions' purpose, many wrlters declare today thot the actmg person's 

11ablllty 15 obsolete332. 

Howeyer, the prOY15lons' abol1tlon ls ne1ther poss1ble nor eYen adYls~ble. It 

15 not poss1ble because art. 7 of E.E.C. Dlrect1Ye of March 9th, 1966 - pre 

decessor of what 1s now s. 36(4) of the ComplJnies Act tllK) - obllged a11 

E.E.C. member states to ent~ct prov1s10ns to the effect that the act1ng person 

15 Hable on pre-1ncorporat10n contracts. It ls not adVlsable slnce eYen under 

the present l1~bl11ty scheme the act1ng person's llabll1ty does not appear to 

be purposeless. It 1s true th8t the fundamental 1nterests of the th1n:J party 

are not at stake lnasmuch as the thtrd party can be sure to have a (jebtor. 

NeYertheless" there are other lnterests th8t are worthy of protectlon. 

Assumlng th~t the company - for whatever reason - cannot be registered, 

330 H.J. Fleck, .$IIJIf'1, note 321 et 14. 

331 BGHZ 47, 25 at 29; H. W1edemenn, SUpT#, note 326 et 465; K. Schmidt. -Der 
Funktiol\S'tilndel der Handelndenhlftung im Recht der Vorgesellachaft- GmbH-Rdlch. 1973, 
146at 152. 

332 B.- H. Hennerlces &. K. BiOl, "Zur Handel,*nhe1tung im Gründu_adium der GmbH & Co: 
DB 1982, 1971 et 1972; H.J. Priester, -Die Unver.hrtheit des Stemmkepitels bel 
Eintragung der GmbH - ein ootYendioer GruOOsetz?- ZIP 1982, 1141 et 1152; U. Hüffer, 
'"Des Gründungsrecht der GmbH - Grundziige, Forbchritte und Neuerungen- JUS 1983, 161 
at 168. 
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the third j:'arty when executmg lS restncted to the "Vorgesellschaft's" 

.:lssets; those, howeYer, have never been offlclally conflrmed to be ln 

.:lccordance wlth the statutory reQU1rements. To adJust th1S deflc1t, 

1mposlOg l1abl11ty on the act1ng person makes goM sense333 

A restrlcted purpose stands for a restrlctiYe lnterpretatlon. Accordingly, as 

oppose1 to t ormer 1 nterpretat 1 ons, on 1 y the company's dl rectors are 

consldered to be "Handelnde-. The company's founders are no longer held 

l1able under the ~rOY1S1ons334 unless they purport to act as d1rectors~. 

Original1y, correspond1ng to the l1abl11ty v wlde purpose, not only the 

company's d1rectors, but also those who assented to runmng the bustness, 

1.e. the founders, were consldered to be "Handelnde-3!6. Thus, the 

"Handelndenhaftung" changed to a mere off1cer's l1abl11ty337. 

To declare the dlrector l1able reQulres only that he acted on the company's 

beha1f; actmg wtthln authortty 1s not necessary. S1nce, by its very nature, 

the "Handelndenhaftung" amounts to declar1ng agents l1able, subtle 

distinctlons such as those preya111ng at common law are not at the bottom 

of the acting persons' llab111ty ln Germ~m law. Whether the d1rector acted as 

agent or - llke ln NeJttlDrne's case - "as the company", ln German law the 

m P. Ulmer, #/11'1, note 320 et pera. 94; K. Schmidt, c.C1lm1Mftl NJW 1978, 1979 at 
1980; W. Theobald, $Opr8, note 323 at 41. 

334 BGHZ 47, 25 at 29; BGHZ 65,318 at 381. 

335 86HZ 51 , 30 et 35; ~H NJW 1980, 287. 

336 RGZ 55, 304 at 304- 305; RGZ 10, 296, 301-302. 

337 P. U1 mer, $lJPr8, note 316 at 301; K. Schnridt, $uIJr8, note 333 et 1980. 
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Solut10n will be the same because 10 both cases the agency relat ionship -

basls of the l1abl11ty - eX1sted. Unllke at common law, the act10g person 

need not be declared a prlnclp~l before belng held Hable. Uabll1ty occurs in 

anyevent. Howeyer, wlth regard to the contractual benefHs the distinction 

between act1ng as a principal or as an agent becomes 1mportant. only in the 

former case would the law recognize the act10g person's right to enforce the 

contract. If he acts as d1rector/agent, the right to enforce the contract is 

not provlded ror338 whether he acted W1 ~11 authonty or not. The statutory 

prOY1S10nS ln the 6mbH-6esetz and the A~'tiengesetl' take precedence oyer 

the general agency principle that agents w1thout authority may enforce the 

contraet if the company does not ratify 1t (embodied in s. 179[2) of the 

Oiïrgflrliches 6asetzbi/ch )339. In this context. when deCtding whether the 

"HandelndeM is entltled to enforee the contract, German law does not 

recognlze the technical distinctions made at Common law either. A direetor 

will be looked upon 8S a pri nci pal on 1 y 1 f he 8cted cl earl y for hl mse 1f -

without any reference to the company. To become Hable as 8 "Handelnder" it 

does not matter if the d1rector aets on the "Vorgesel1schaft's" or slmply on 

the comp~my's beha1f340. In both cases, the intent of immediately binding 

the "vorgesellsehaftM w1ll be presumed. The contraet being made with the 

"Vorgesellschafe, the third party - aceording to the purpose of the 

"Handelndenhaftung- - becomes entitled to further protection. This 1S not 

the e~se if the contract expressly 10dlcates thet 1t should be effective only 

upon the company's reg1strat1on. Under these c1rcumstances, the th1rd party 

33S P. Ulmer, $"'4', note 320 et pere. 105. 

339 P. Ulmer, ilid.at pera. 968. 

340 P. Ulmer, iiidat pera. 101. 
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expects only the rog1stered company to be tts debtor; the capital 

contr1butionc- then belng off1cIally controlled, there 15 no need for adjustlng 

the lack of asset control. From thIS it follows also that where 1I8bI11ty h8S 

to be assumed It ceases as soon as the company lS mcorporated341 

D1ssenters342 do not understand the merely provis1onal purpose the 

"Handelndenhaftung- has to fulfll1. Unl1ke at common law, the law 6S to the 

actmg person's recourse agalnst the company 1S clear: as long as he acls 

·...vlthln hts authonty, recourse 1S based on contract. In the case where he 

exceeds h1s powers, he can still recoyer on the basls of negot1orum gestio 

(8ürgerliches 6esetZbllch, SS. 683, 664). 

b. The Liabl1lty of the Founders 

The founders are lhose who form the company. At the same time they are 

Hs ong1nal shareholders. S1nce the law largely a11gns the NVorgesellsChaftN 

wtth the incorporated company, but still does not recogmze tts eQual status, 

the Question anses whether there 15 a -pre-corpon~te yell- exempting the 

founders from personal 1iabl11ty. Sorne wrlters tend to draw thls 

concluslon343 . For gOOd reasons, the courts and the maJonty of legal 

wnters do not follow this suggestion. Slnce the pr1'f'Uege of l1mtted 

341 BGHZ 80, 182 et 183- 184; W. F1 ume, supr8, note 309 et 43 ff.; K. Schmidt, supr8, oote 
320 et pere. 118; U. Hüffer, $1JfJr1, note 332 et 168; W. Theobeld, $lJfJI"l, note 323 et 44. 

342 U. Huber, "Ole Vorgesellscheft mU besthrankter Haftung - de lege ferende betrachtet- in 
Festschrift fùr Robert Fischer (Berli ni MN York: de Gruljter 1 1979) 263 et 280- 281; D. 
Schultz, "Rechtsfragen der Vor-GmbH 1m lichte der jUngsten hOchstnchterl1chen 
Rechbprechung - SGHZ 80, 129- JuS 1982, 732 et 739. 

343 U. Huber 1 il»d. et 281 ft., 288; H.J. Priater 1 .$IJfff1, note 332 et 1141, 1151-1152; Me 
8180 D. Schultz, ibid. et 728 (no liebilitu efter filino of the articla>, 
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liablltty is available only when the min;mum capital reQulrement is 

fu1f111 ed, the corporate yen cannot be estab 11 shed ln the pre-l ncorporat 1 on 

phase Dunng t.hlS penod the capltal contnbutlons have not yet been subject 

to off1clal control. One coulCl argue thet the "Handelndenhaftung" is 

supposed t.o fill the gap. Howeyer, thlS YleW 1s exposed to objections Flrst 

of all, t.he "Handelndenhaftung" would not coyer all l1abilities as it IS 

conrt ned to 1 ega 1 rel at ions createCl by act of the party344. 6es1 des, pOlI c.y 

reasons tell agalnst allocat1ng the rlsk to the company's dlrectors34~ who, 

as opposed to the founders, do not run the business ln their own interest. It 

is true that they may haye recourse against the "Vorgesellschaft", but thls 

does not entirely shift the rlsk away from them: the reason why thlrd 

part1es assert thelr cla1ms against the "HandelndenM w111 often be the 

"Vorgesellschaft's" lack of sufflcient assets. Therefore, to al10w the 

shareholders to hH1e behlnd the corporate yell before the 1ncorporation 

procedure IS accompl1shed would go too far. The founders' personal 11abl11ty 

being after ail indispensable, the real problem lles with 1ts scope. 

Accordlng to the Bundesgerlchtshof, the founders are personally Hable only 

to the extent of their contr1butlons346. Many writers, howeYer, do not 

agree347 arguing that thls vlew would lead to 6 paradoxlcal result lnasmuch 

344 W. Theoblld, $IIpr~ note 323 at 116. 

345 W. Theobeld, ibM at 117-118; U. John, supt"#, note 318 at 512. 

346 BGHZ 65, 378 8t 383; BGH WM 1985, 955 8t 956; BGH WM 1983, 230 8t 231; BGH NJW 
1984,2164; SM also P. Ulmer, supr~ note 320 et paras. 63-64; H.J. neck, MDie Muere 
Rechtsprecl'lung des HGH zur YorgesellSChln uoo zur Hanung deS Hamel nden- ZGR 1975, 21 2 
8t 228- 229; U. Hüffer, $IIpr~ note 332 at 161-168; M. Lieb, -Meil e nstei n oder SackCJ8SM? 
Bemerlcungen zum Stand von Rechtsprechung und lehre zur Vorgesellschaft- in festschrift 
für Welter Stimpel (Berlin, Nrw York: de Gruyter, 1985) 399 et 414. 

347 K. Schmidt, $tIpI'~ note 312 at 770-711; W. Theobald, .$iJf1r4, note 323 at 75 ff.; G. 
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as the founders are granted a prlvllege they do not even atta1n when the 

company 1s 1ncorporated: upon incorporatl0n the founders may become fully 

llable on the ground of the "D1fferenzhaftung" Indeed 11m1ted l1abll1ty 

durlng the pre-Incorporation phase would appear to be Inconsistent with the 

liablllty scheme ans1ng upon tncorporatlOn. Th1S argument has been 

cnticlzed on the ground that unl1m1ted l1abllity before registration wOû\d 

not create harmony elther348 stnce the "DlfferenZhaftung" means only pro 

rata 11ablllty towards the company whereas unl1mlted llabll1ty durlng the 

pre-lncorporatlon phase 1S tantamount to jOlnt and seyeral l1ab1l1ty towards 

the credit ors themselves. It ls adm1tted that there are d1fferences. 

Nevertheless, those who favour unllm1ted l1abt11ty deserve approva1. Acting 

as or on behalf of a I1m1ted company as such does not suff1ce to create 

llmlted llabll1ty. The law grants th1s pnvllege only when the m1n1mum 

capital reQuirement 1S fulf111ed, 1 e. when the assets are d1sposable to the 

reQu1red extent. As long as th1s 1s not the case the prlnc1ple of unl1mlted 

llabf11ty prevalls. It 1s not those who favour unlfmited l1ability, but those 

who - I1l<e the courts - want to proteet the shareholders who have to worry 

about conststency wlthln the 11a~nl1ty system. 

Oerwisch-OttenberCJ, $lIfII'l, note 48t 57; W. FlumB, -Die Haftung der Vorgesellscheft bel der 
GrUndung einer Kepitalgesellscheft- in festschrift fUr Ernst von taemmerer (TUbingen: 
Mohr, 1978)517 ff., U.John, $Q/JI'I, note 3188t 511-512; H. Wiedemenn, suprl, note 326 
et 454ff. 

348 P. U1 mer, $upr4, oote 320 et pera. 63. 
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3. Pre-1ncorporal10n Contracts Entered Into 6efore the Company's FormatlOn 

German law recogmzes the eXIstence of an autonomous MVorgesellschaftM 

only after the company has been formed. Therefore, t~le aforesaid rul es 

apply only when the shareholders have agreed formally (recorded by a 

notaryJ upon the company's formation or - ln the case of an 

Akt1engesellschaft - after the shareholders have subscnbed the total 

amount of the nommai share cap1tal However, pre-l ncorporat 1 on contracts 

are made even before this date giyen the fact that the company's formation 

does not immedlately follow the future shareholders' first (informal) 

agreement to mcorporate a business. The need for making contracts 1s 

pat1cularly ObYl0US when the founders intend to bnng in as a non-cash asset 

a gOlng business. The rules goYermng th1s stage are QUlte dHferent from 

those pOlnted out aboye. They de serve particular attention w1thin th1S 

comparatil/e analysis because for want of a MmediatorM as embodied by the 

"VorgesellschaftM the start1ng points are slmilar in German and in Anglo

Saxon law. 

Under German law, as soon as the future shareholders agree ln sorne way 

upon formlng a company, the const1tute a Cl1/11 partnership (-Gesellschaft 

bürgerl1chen RechtsM, see BOrgerliches 6esetZbuch, SS. 705 ffJ. If they run a 

bus1ness, the c1vl1 partnersh1p automatically becomes a commercial 

partnershlp rOffene Handel-:gesellschaftM, see H8ndelsgesetZbuch, ss. 105 

ff )349. L1abil1ty on pre-incorporation contracts 1s therefore governed by 

partnership rules, company law being of no impact. Thus, all par·~ers are 

349 BGH NJW 1983, 2822; P. U1 mer, SIJfff#' oote 320 at para. 21. 
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jOlntly and severally Hable on a11 contracts effectlvely made on thelr 

behalf. Easy in pnnclple, the appl1catlOn of thlS general rule may cause 

hardshlp Two QuestlOns anse: What lS to be reQulred ln order to bmd the 

partnersh1p, and secondly, ln the case of a blnding contract, wh en and under 

wh1 ch COndl t1 ons does 11 ab111 ty cease? 

As to the first Questlon, problerns Wll1 freQuently emerge from the fact that 

the contractlng partner acts for the prClPosed company (company M1n 

Gründung") ln Uns case, lt 1s doubtful whether the contract ls made wlth 

the partners (or the partnershlp 1f a commerc1al partnersh1p ls 1nvolved) or 

the future (Vor-) Gesellschaft. If the buslness ls in eX1stence, the 

enterprlse's actual holder, i e. the partners or the partnershlp, will be 

consldered contracttng partners on the ground that those who make business 

related contracts are presumed to act for the actual holderm . If the 

bUSlness lS not yet ln eX1stence, several factual patterns have to ~e 

dlstlngulshed: ln case of dtsclosure of the facts to the thlrd pert y, the 

contract mlght be effective lmmed1ately in terms of blndlng the partners or 

the partnershlp, or merely provlstonal ln the sense that only the 

incorporated company or the MVorgesellschaftM should be bouml. In the latter 

case .. the companyrVorgesellschaft- has to 6ssent (see BGB, s. 177). Whlch 

altemet1ve preval1s will depend on a subtle 1nterpretat1on of the contract. 

Presumably, the parties intend an lmmedlately blndlng effect as 1t cannot be 

assumed that the thlrd party accepts to be bound w1thout belng certaln thet 

the contract will ever by effectiv~1. If the th1rd party 1s not aware of the 

350 86HZ 91, 148 at 152; K. Schmidt, supr8, oote 319 et IJlra, 16. 

~1 BGH NJW 1982, 932 et 933. 
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fact that the company Ms not yet been formed, the actlng person 1s llable on 

the pr1nc1ple that act1ng for a nonexlstent pnnclpal 1s tantamount to acting 

wlthOut authonty (see 868. s 179~2. Besldes, there ls no room for 

declar1ng the act1ng person Hable. 6mbH6, s. 11(2) and AJ.'!6, s. 4 t( 1) apply 

only to the "Vorgesellschaft-~3. Conslderlng the 11mlted purpose of the 

"Handelndenhaftung" the Bundesgenchtshof has glYen up its former YleW~ 

tMt the aforementl0ned provlslons applled also before the company's 

formatlon. 

Turmng to the Questlon as to the tlme when the partners' or the 

partnershlp's llabll1ty ends, the pnnclple ls that llabllity remains 

unaffected by the formatlOn and the registration of the company. If the 

part1es lntend to end the founders' llabll1ty upon one of these eyents, they 

have to so agree. Recourse to the parties' 1ntent does not always proYlde for 

lmmedlate results for freQuently the partles wlll not mal<e any 

arrangements It belng left to the courts to lnterpret the parties' w111, the 

Bundesgenchtshof has had sorne dlfffculty wfth this fssue. ongfnally 

tendlng to conslder the founders' llabll1ty as sorne klnd of prov1s10nal 

1iab111ty just secunng the creditors' 1nterest untll the 1ncorporation ls 

accompl1she~ the Bundesgenchtshof now opts for the opposite solution: 

unless the pert1es expressly agree otherw1se, they are presumed to haye 

352 K. Schmidt, $JIfN'#, note 31 0 8t pare. 17. 

m ~HZ 91, 148; P. Ulmer, ~4, note 320 et pere. 24. 

3S4 ~H NJW 1962, 1008. 

~ B;H NJW 1982, 932 et 933. 



-, --

-

107 

envlsaged that the founders' llabl11ty should outlast the company's blrt~. 

Another QuestlOn is whether 1iabll1ty ceases m the case that later the 

"Vorgesellschaft- or - 1f 1t does not want to - the company steps mto the 

contract. Contracts made before the company 15 formed ore not 

.3utomat1cally b10dmg on the "Vorgesellschart" (or - If not adopted by the 

"VorgesellsChart- - on the company)3~7. Generally - 1f the th1rd party 1S 

.3ware of a11 facts - a new contract lS reQU1red, the th1rd party's assent to 

the debtor's exchange thus belng tndlspensable3~ Mere rattftcat10n ts 

suff1cient if the contract was mtended to be effectlYe on the company's 

format10n, ln thlS case, however, the problem of the founders' releese does 

not anse because no llabll1ty wes created. Not more then rat1fication 1s 

reQulred ln the further case where the th1rd party makes the contract 

belieymg that the company has already been formed. It lS not necessary to 

make a new contraet because the third party gets exactly what the 

contractmg party 1s supposed to have contracted wlth. The act10g person's 

lIabl1tty, based on the general1dea that agents wlthout authorlty have to be 

held Hable (see B6~ s. 179>. ceases lmmed1ately upon rat1ficat1on, the 

agent's statutory Habl11ty, cons1dered to be a l1ablllty for breach of 

warrant~, now belng obsolete. 

3S6 BGH NJW 1983,2822; OlG Düsseldorf BB 1987, 1624; see also p, U1mer, supr#, note 320 
at para. 23 i K. Schmidt, $llpl'I, note 319 et pera. 1 7, 

357 BGH WH 1 985, 479; P. U1 mer 1 $tI/Ii"#, note 320 et pen. 23. 

358 BGt: NJW 1982,932 et 933. 

~9 See BGHZ 39, 45at 51; 8JH NJW 1970,241. 
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V. Pol1cy Reasons 1n Confllct W1th Establlshed Pr1nc1ples of Law: Pre
incorporotl0n Tronsoctions From a Comporatlve Point of View 

ln ~1l juri-:;dlcttonS examined here the law of pre-incorporation transactIOns 

hos been in :qn' tont chonge over the past decodes. Common low 

junsdicttons wholly or p"rtly moved away from the ongmol approach and 

Germon low os lt stands now does not follow the original rules although the 

relevant stotutory provisions hove not been changed since the last century. 

Interest ingly enough, even on the occasion of modern reforms (AktG: 1965; 

Gmb~~G: 1980), the legls1otor did not change the statut ory rules, but rother 

left it express1y to the courts to develop 0 comprehensive liability 

'3cheme360 - QUlte 0 remorkable flnding for a lego1 system thot is bosed on 

'3totutory provisions, not judge-made rules. In 0 way legislative attempts 

recently mode in Canada, Austroha ond New Zealond where the courts ore 

entitled to differ from the stotutory liobility scheme i11ustrote as well that 

inferring slmple rules from 0 veriety of factual patterns moy couse 

conslderable hordship. But as evidenced by the obrupt obolition of highly 

technicel rules which prevailed for a long time at common law as to the 

promoter's liobility, the difficulty lies less with the variety of 

circumstances under which the problem of pre-mcorporotion trensoctlons 

arises. The German legislator's reserve ond the diverging opproaches to be 

encountered in common law jurisdictl0ns are better explained by the 

fundamentol conflict between business needs on the one hand and 

estoblished legal principles on the other. 

!60 W. Theobald, $lIpI'#,oote 323 et 9-10. 
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The tssue of pre-lOcorporatton transactlOns constttutes a challenge for 

trar:JttlOnal concepts of law The bustnessman's undentable need for maktng 

contracts before the company lS lncorporated puts to the test pnnc1ples of 

contract, agency end corporate law The company belng bouM ln advance 

m1ght best reflect the part1es' lntenttons, contract and agency law, 

however, do not d1rectly allow for such a result offenng et best 

cumbersome devices. Corporate law pnnctples are affected tnasmuch as the 

1dea of a f1ctitlous corporate entlty tS at stake The w1sh for immedlately 

b1nd1ng contracts confl1cts w1th the concern to keep the company's 

endowment uncharged upon lts comtng lOto eX1stence As I11ustrated by a 

mtmmum capital reQulrement and stnct cap1tal preservatlOn rules th1S 

concern 1S rnalnly fell under German law whtch 11ke other European legal 

systems assumes a necessary 11nkage between the raIs1ng of mlmmum 

cap1tal and the pnvtlege of ltm1ted ltabtlity by creatlng a body corporate36
' 

By contrast, ln anglo-saxon jurlsd1cllons the pnv1lege of 1Im1ted Itabt1tty 

does not depend on the fulf111ment of mtnImUm capItal reQuIrements leavtng 

aSIde some Amencan states where startlOg business - not the tncorporatlon 

Hself - htnges on sorne lnitlal capita11zatlon usually not exceedtng 

$1,000 362. Among common law junst.llcttOns, an eQuIvalent to German law 

ls only to be found ln 6ritaln where publlc compames cannot commence 

buslness before [50,000 or such other sum as the Secretary of State may 

order are pa1d t0363. The reQu1rement goes back to the adjustment of the 

6rtttsh Compantes Act to the other E.E.C. members' company law. Although, 

361 See H. Wiedemenn, $lJfJl'4, note 311 at 557- 558; ~. Schmidt, $Ufff4, note 312 at 396 ff. 

362 See R.W. Hamilton, supra, note 182 at 43-44. 

363 Com,œn;ISM/(U.lC), s. 117( 0, 

" 
\ 
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bas1cal1y, Anglo-saxon corporate law lS not concerned wHh the preSeryatlOn 

of cap1tal, apprehenslOns about the future company's as sets are nonetheless 

the basls of the reluctance to make btndlng on the new company contracts 

made ln advance on ltS beha1f364 . 

Corporate law pnnclples are furthermore challenged where à bus mess 

eXlsts before lncorporatlOn lS 8ccompllshed. The QuestlOn anses whether 

and, If the answer be affirmative, to what extent, the formaI non-exIstence 

can be d1sregarded on the ground that the substance of what lS to recelye a 

"corporate coatM lS already m exlstence. In sorne way, the problem ls 

opposite to the problems dealt w1th under the head1ng Mp1erclng the 

corporate yell-. German law has been focusslng conS1derably on thls polnt 

eyen where a buslness lS not yet in existence. 

ln response to these challenges, dlYerging solutions have been developed, the 

most far-reaChlng bemg ln Germany where the law has largely taken lt nto 

cons1deration that reg1stratlon does not necessar1ly reflect the company's 

"recn- b1rth. Thus, as to the Question, how the company can become a 

contract1ng party German 1aw has found a spec1f1cally corporate solut10n by 

anttc1p8t1ng the company's eX1stence in such a way that thelr partIes can 

contract w1th e MQuasl-corporateM enttty even before the company ls 

reg1stered There ls no need for a mOd1f1cat1on, contract and agency 1aw 

pr1nc1ples rematn unaffecteO. Common law jUrtsd1CtlonSdO not go so far. To 

facl1ttate the company's stepping lnto the contract agency and contract 

ru1es are mod1f1ed ln order to g1ve the compan1es the nght to become a 

364 N.lsaacs, ïhe Promoter: A leQ1s1ative Problem- (1925) 38 Harv. L. Rev. 887 8t 899. 
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party to the contract by a unllateral act Engllsh law, ln this respect, dld 

not undergo any deyelopment as lt stIll preserves the tradltl0nal rules, 1 e 

reqU1nng 03 new contrôct The fmdmg that German law marks the clearest 

dlsengagement from basIc pnnclples of law IS somewhat SUrprlSlng glVen 

t.he fact that bemg obl1ged to the pnnclple of capItal maIntenance lt faces 

the greatest dlfflcu1tles ln developmg a solutlOn that permlts blndlng the 

company m advance Jt 18 true that the fear that the company's assets could 

be dimimshed nght at the out set also makes common law ]UnSdlctlOns 

reluctant to accept prematurely bmdmg contracts But, sine there lS 

generally no reQulrement for mimmum capItal and therefore no ]ustlficatlon 

to rely on some sort of capl tallzatlOn, one wonders why common law 

junsdlctlOns have not deyeloped a solutlOn slml1ar to German law Where, 

as in BrHaln and in some Amencan states, mmlmum capital must be pald ln 

so as to commence business sorne Jond of -OHferenzhaftunr could be 

establlshed to ensure that the reQulrement lS fu1fille~ 

NeYertheless, among recent legislatlYe attempts to solve the pre

i ncorporati on contract pr Jb 1 em, none seri ous 1 y conS1 ders 1311 OWl ng for 

prematurely bind1ng contracts. Only in the course of the Ontano law reform 

was such a solution discusse(l366 HoWeyer, returmng ta a legal poslUon 

that had already preYailed ln England before the Court of Common Pleas 

decfded Kelner y BIJJi'ler in 1866 was not recommended. Interestmgly 

enough, reluctance was not founded on the concem that the company sMuId 

365 As to English lw see proposals made by T. Relth, MThe Effect of Pre-HlCorporation CQntracts 
1 n German 8nd Engllsh Company Lw- (1988) 311.C.l.Q. 109 8t 129. 

366 lIrwrence Report, supra, note 220 8t 10, 12. 
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not come lnto eXistence burclenecl wlth obllgatlOns. Rather the reason was 

that there 1s no cleflneCl class of persons who are authorized to bincl the 

company before lncorporatton!67 Some wrlters, though, laid stress on the 

danger emergmg from burdensome ob1tgattons tmposed on the company upon 

Us blrth368 Whereas the latter concern might be corrected by provldmg for 

some sort of ··Dtfferenzhaftung·, the flrst pomt appears to be the declsive 

obstacle that prevents common law jur1sdlcttons from recogntzmg the 

btndlng effects of contracts made on the company·s behalf before 

Incorporation. As W8S polnted out elsewhere, the term ·promoterM Is not a 

term of law. It does not lndtcate any klnd of relattonshtp to the future 

company. Promoters WIll often control the future compfmy, but thls IS not 

necess8rlly so. To make pre-incorporation transactions automatically 

btndlng ln response to bUSiness neecls, lt was suggestecl that the promoter be 

glven a leg81 form by provldlng for a deftned scope of authorlty ancl - ln 

orcier to protect interests of thlrcl parties - for reglstratlon!69. Compared 

w1th the approach taken ln most co mm on law jur1sd1ct10ns at present, th1s 

solutlon lS clearly more complfcateCl. Instead of settmg up a statutory 

Itmttatlon of euthority and provlding for 8 reglstret10n system, 1t Is 

probebly prefereble to ler.ve It to the compfmy to dec1de if 1t eccepts the 

contrect mede on Its beh81f before lncorporatlon370. Nevertheless, the 

foremenUoned proposel cleserves attention lnesmuch 8S it polnts precisely 

8t the week point: the non-Quallfled relation between company and 

367 L .... rence Report, i~;tL et 12. 

368 F.J. Nugen, $ilfN1, note 6at 200-201i L.Getz, $lJfN1, note 1 at 402. 

369 N.lsaacs, SlJfJr8, note 3648t 900-901; J.P. Zimmermann, slJfJr#, note 2028t 111-112. 

370 RA. I<essler, $l/prl, oote 137 at 578-519 n. 45. 
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promo ter. German law, of course, has to deal wlth the same Question; the 

problem was solyed by recogmzmg a pre-mcorporatlOn ent1ty act1ng through 

the future company's director who - authorlzed by the founders - may bind 

,the comoany effectlYely even before the mcoroorat10n procedure 15 

àccompllshed One Ms to I<eep ln m1nd, howeYer, that the need for a legally 

flxed relatlOnshlp between promoter and company marks olso the l1mlts of 

the deY1ce: a spec1f1c relatlon between both can only be recogmzed after 

the company's formallon, Le. upon '.he shareholders' formal agreement to 

lncorporate Before the company's formatlon, a spec1fic agent-prlnclpal

relatlonshlp lS m1ssmg; therefore, the legal problems arismg ln Germem law 

before the company's formation are Qulte the same bS those common law 

junsdlctlOns generaly have to dea1 wlth before lncorporatlOn. 

Nevertheless, German law admlttedly offers an approprlate solution for a 

considerable part of pre-mcorporatlon actlYfties. A model solution for 

common law jUrlsdlctlonS? Desplte a11 the adYantages the answer must be 

ln the negatlYe. The underlyfng cond1tlons that make the German SOlut10n 

possible are not to be encountered ln common law jUrlsdictions. Due to the 

fact that after the company's formatlon 1t takes several months or even 

more than one year to aChieye incorporallon, 1t makes sense to deyelop the 

ldea of the ·vorgesellSChaft- as a separate enUty whlch takes part ln 

commerclal l11e. In common law junSd1CUons, s1nce there is usually no 

minimum capital requirement and hence no time-consumlng asset valuation, 

incorporatlon 1s not preceded by such a long pl1ase where lt can be sa1d that 

the corporate enUty has already P8rtly crystall1zed. Where mln1mum 

cap1tal1zat1on is reQulred, the situ8t1on 1s not d1Herent bec8use the 

fu1f111ment of the reQuirements operates as a condltion precedent, the 
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company not belng allowed to start bUSlness before; 1ncorporat10n as such lS 

achleved regardless of whether the company complles wlth the reQu1rement 

or not371 

Although t.he German solutlOn cannot be t.ransferred d1rectly to Anglo-saxon 

law, there m1ght st111 be a way to turn to account lts underly1ng ldea of 

cont1nulng 11abll1ty. A legal relat10n between the act1ng person and the 

future company belng crucial, contracts made by "agents" can neyer be 

bindmg on the company. The outcome could be dlHerent lf the contract was 

not made by J promoter who h1mself has no dlrect 1nterest ln the company 

but by such persons who lncorporate a business as shareholders. The 

Question anses whether pre-fncorporation contracts made by these persons 

could be consldered as belng made wlth a partnershlp and - upon 

lncorporat1on - Y1rtually automatfcally blndlng the company. Such a solutlon 

could be justlf1ed on the ground of personel and substant1al fdentlty 

between the mcorporated and the yet-to-be-lncorporated buslness. Engl1sh 

18W, unfortunately, is cool to this idea. Although 1t mlght general1y be 

doubtfu1372 1f co-promoters as such carry on -0 business ln common wlth a 

view to profle373, the reQuirement should be looked upon as fulf111ed at 

least where the co-promoters are founders and make as such contracts for 

the buslness - already ln exlstence or not374. Engl1sh law does not draw thls 

311 See CMl~"'i(U.K.), s. 117; as to American lN set H.G.Henn & J.R. Alexander, suprl, 
note 1 48 at 338 ft. 

372 E.H. Scamell & rte. l'Arson Banks, lintllq 011 lM LA' q( P6rlMrsMp, 15th ed. (London: 
SYeet & Mex'well, 1984) et 22- 23. 

373 See PlJrtlltrsllipAt:t(U.K.), S. 1 (1). 

374 T. Reith .. SIJPl'#' note 365 et 117. 
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conclusion. As was stated in KeIth Spicer L td. v. t/arsel/ 375, to assume a 

partnershlp common act1Yltles undertaken to set up a business are not 

sufflclent Accordmgly, one has to conclude that the reQulrement would be 

consldered as fu1ftll ed where the promoters lncorporate a current buslnss. 

Amencan law does not seem to follow thts arbttrary dlstlnction376 thus 

le8Y1Og much room for a l1abll1ty transfer on the corporatlon. Slnce the 

legal dlstlnctlOn between partnershlp and corporatton as two separate 

entlt1es cannot be neglected, such a transfer can only be Quast-automat1c 1n 

the sense that there 1s a presumptlon tMt l1abl11ty was assumed by the 

corporatton377. 

However, lt must be emphaslzed that such a presumptton 1s only Just1f1ed in 

cases where the partners s1mply ·put on a new coat·~78. For tnstance, 10 

cases where the assets are only partlally transferred to the corporatlon379 

or where partners w1thdraw enttrely whtle other persans become 

shareholdp.rs380 the presumptlon does not apply. Also ln Canadlan law, as 

well as ln Australian and New Zealand laws, the relattonshlp between 

375 (1970) 1 An E.R. 462 (CA.). 

316 IblzN Sir. '**' W#ri, Int:. Y. RlVntJld.t& I1Irs/tlll( 1949), 4350. 2d 169 8t t 71 (La., 
CA.); ,*/~y. Si.,( 1979) , 598 P. 2d t 014 (Ariz. CA.) et 1015. 

377 1Wr#4 Hllllll#lHlrdt,.",Co. Y. '()t,.~rsHlrdtr.",CQ. (1669),650.41 (Ala., S.C ); RlifY. 
WiIIiMMSp/Irlftwr, 1 ... (1961), 174 N.E. 2d 492 (N.Y., CA.); ~ll#rv . .0"( 1957), 
135 A. 2d 775 (Pa., Supenor Court); Arthur EI,.,.,1IJr Co. Y. 6r'1JIo.( 1975), 236 H.W. 2d 
383 (lwa, S.C.); SIe also 81I11MRlI»IY. Sç/iMidtr( 1925),203 H.W. 393 (W1SC., S.C.). 

378 fl~r CgçMpMltlfibt l",·tIf Pri~CllrfJllf"'" vol. 8 A (Wilmore, 111.: Calloghen, 
1982, suppl. 1988) et para. 1014. 

379 PitimlldG#MrN HtJspiiNv. l1Nilrs( 1969) ,246 N.E. 2d 444 01lss., S.J.C.). 

380 UttiWff$ll/P;çiur~ClJrJ~.v.I.tJI~F;llItlMJr.,,(1935), 45 P. 2d 1028 (l)istr. 
CA., Thi rd District. Ca.>. 
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promo ter and corporatlon has Impact. The promoter's pos1tlon towards the 

corporatlon lS called 0 declslVe factor the court has to tol<e into account 

''/T'hen eXerC1Slng 1tS dlscretlOn381 Thus, a11 legal systems d1scussed here 

Jeaye a Joop-hole permlttlng, to sorne extent, a legal ficHon to be 

msregarded ''l'there to t.ake cons1deratl0n of 1t would appear art1flcial ln the 

lIght of the surroundlng facts. Those are ma1nly personal ami substantial 

1dentHy between the mcorporated and the yet-to-be-lncorporated bUSIness, 

an aspect whlch ln Amencan legal literature was emphasized early on as an 

important one in the context of pre-lncorporation transactlOns382. In a more 

comprehensive way, the aforementloned 1dea 1S at the bottom of Adolf 

Berle's theory of enterprlse ent1ty~ whlch accordlng to thls author allows 

also for an appropriate solution to problems emerging from pre

incorporation transoctions383. But despite these discrete tendencies 

towards recognit10n of contlnulng l1abl11ty Anglo-Saxon law ln prlnclple 

remalns loyal to the ldea of the body corporate as a separate and 

autonomous lega1 person. Engllsh law does not even show any readlness to 

reach 0 compromise between legal princlples and commercial real1ty - hard 

to understand not only from the German polnt of vlew, but also from thet of 

other common lew jurlsdlctlons. 

Trad1t10nel concepts of law are at stake also w1th respect to the promoter's 

l1ab111ty. Applylng contract and agency rules to agreements made by 

381 M.A. MeloneYI supre, note 231 et 412- 413. 

182 H.S. Richards, supr#, note 192 at 100; M.W. Ehrich & L.C. Bunzl, supr8, note 139 8t 1042. 

383 I.A. Serle, ïhe Theorv of Enterprise Entitv· (t 947) 47 Col. l. Rev. 343 at 358; see also 
N.l.Zemke, ·Pre-incorporenonSubscripnonContractsin Michigen· (1957) 34 U. Det. L.J. 
662 8t 668- 669. 
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promoters has turned out to be an 1napproprlate way to handle the problem: 

promoters - at 1 east usually - act like agents, but cannot be cons1dered as 

'3uch because the pnnc1pal lS not yet ln eXlstence. To say that the promoter 

acts llke someone who makes a contract for "Dobbm, a horse"384 mlght be 

1 ega 11 y correct but does not 1 ead to an adeQuate resul t: the purchase of food 

for a horse lS not tantamount to an agreement made on beha1f of a yet-to

be-lncorporated company. ConseQUently,a11 attempts to base the promoter's 

l1abllty on an 1ntent10n test are mls1eadmg: generally promoters do not 

mtend to become contractlng part1es nor do es the third party expect them to 

have such an 1ntent10~ 

S1nce the contractual analysfs does not oHer any guldance unless there 1s a 

clear and uneQulyocal agreement, the grounds for l1abll1ty must be found 

elsewhere. Thus, whether the promoter should be held 11able or not, 15 first 

of a11 a matter of poUcy. Under thfs footing one m1ght be lnclmed to proteet 

the mostly lnnoeent- promote~ and plead for non-llab111!y 6S a general 

rule387 ; on the other hand, 11 c6nnot be negleeted that promoters often turn 

out to be dublous entrepreneurs, thlrd party protect10n thus becomlng a 

pnor-ranklng eoneern388. To deelde the Question 6eeon1ing to the type of 

384 Expression used bU DJ. Vagts, llMic CorlJ()r8tiflR lh~ 3d ed. (Westbury: The Foundetlon 
Press, 1989) et 98, 

395 M.W. Ehr1ch & l.e. Bunzl, sUfJr" note 139 at 1020, 1023, 1037, R.l. Rogers, sup,8, note 
165 et 1270; J.A.F. Wendt, SlIprl, note 155 at 465; R.A. Kessler, suprl, note 137 et 584; G. 
Sh8pira, SUfJ'#' note 56 at 313; f.lacobucci et al., SIJfJ'" note 215 at 50; J.F. Hambrook, 
$IIPf8, note 291 8t 143; G.R. Sullivan, SllPfl, note 54et 123. 

386 RA. Kessler, slJfJI"8, note 137 et 569; _ al~ M.H. Ogilvie, slJfJrl, note 13 et 343. 

387 RA. Kessler, ilJld et 588 n. 66. 

388 J. Smith, supr8, note 207 8t 297. 
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promo ter does not seem to be the rlght approach s1nce at pnvate law 

l1abll1ty 1s cons1dered to be a way to allocate nsks, not a sanctlOmng 

ln'3trument Startmg from thlS prmc1ple, hold1ng the promoter Hable 

regardless of whetner he acted mnocently or ln bad falth appears to be the 

r1ght solutlOn. ThlS ls also true from the thlrd party's perspectIve' the nsk 

allocation has to be the same notwlthstandlng the th1rd party's knowledge 

about the non-lncorporatlon389. 

Pre-IncorporatIon contracts are made wlth a YleW to the company. In Anglo

S6xon law, to achieve the 1ntended result the company has to come lOto 

existence and to accept what was agreed upon before. The r1sk thet these 

events will occur lies manlfestly wlth the promoter for as a matter of 

busmess real1ty he 1s 10 control of the sltuatlon thus being able to take the 

necessary steps390. It does not matter 1f ln fact he ls not, because 6ct1ng on 

the company's behalf lt can at least be salt1 that he purports to have 

influence on the further proceedings. There ls much truth ln the statutory 

approaches taken ln Australie, New Zeeland, Alberta, and the Yukon Terr1tory 

lnd1catlOg 8S a basls for l1abillty a presumed warrant y to the extent that 

the company w111 come 1nto exlstence wlthln a reasonable Ume and then 

adopt the contn,ct391 . 

389 M.W. Ehrich & l.e. Bunzl, supr .. note 137 at 1018; M.H. OQilvie, $upr8, note 13 at 327 ff. 

390 L. Getz, $Upr8, note 1 at 405; J. Smith, $1IfII'8, note 209 et 290; M.H. ();Jilvie, suprl, note 13 
at 329; set also l .... rence Report, $1qIr8, note 220 at 12. 

391 See also R.L. Rooers, $1JfJr1, note 165 at t 27 t . 
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Hence 1t seems to be justtf1ed to assume an mterrelatlOn between the 

partIes' 1ntent10n and the promoter's l1abl1tty, but thlS IS meont in an 

entlrely dlfferent sense' the partIes lmpl1edly create some kmd of 

"alternate" liab1l1ty392 ThIs v1ew of the pnnclples underlymg the 

promoter's liabl1tty IS reflected also m German law where promoters act 

without bemg authonzed by the founders or - after formatton - by the 

directors. They are Hable by Ylrtue of 868, s 179, a prOY1SlOn that IS 

consldered to establlsh some sort of secondary 11ablllty without mal<mg the 

"agent" a contract1ng party393 although - as opposed to the 

"Handelndenhaftunr according to 6mbH6, s 11(2) and AJ:t6, s 41( 1) - he 1s 

ent1tled to enforce the contract. Insofar as the promoter are founders (then 

liable as partners and after the formation of the company as guarantors) or 

directors (then Hable by Ylrtue of 6mbH6, s 11(2)] or A):t6, s 4111]) 

dtfferent prlnclples apply whlch are expl81ned elsewhere tmd are not of 

1nterest here. 

The re8sons underlylng the r1sk allocation w1th the promoter 81so 8110w 

deffnit10n of where llabl11ty has to end. Since the third party 15 only 

justifled in relylng on the company's incorpor8tion and 1ts subsequent 

accept8tion of the contract, the promoter must be rel1eved from personel 

l1abi11ty when these expect8tions come true. Continuous 118bi11ty would 

operate 8S 8 security 8ga1nst deflclent C8pit81 endowment - a concern th8t 

1s not protected in common law jurlsdlctlons there mostly belng no 

392 RA. KmIer, $UP'8, oote t 37 at 593; _ also G.H.l. fndman, $U",,, note 59 et t 606 
(-alternative parties-). 

393 H. Dilcher, in J. v. StItJfJi"'$ ~:m",,,nl8f .rum 8iirl"lkIIItt /iesII1nIJt:/t, Er~tes Buch, 
Allgemeiner Teil, ss. 90- 240, 12th ed. (Berlin: SchYeit2er, t 980)s. 179, para. 2, t 2. 
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minlmum capital reQulrement. Furthermore to hold the promoter Hable even 

after incorporation would put the thlrd party in an ev en better posftlOn than 

1t nad 1t 1l had mMe a contract wnh the company alter tncorporatton. 

Therefore .. the so-called dOl/hIe seel/rity rt/leprevall1ng ln the United States 

and ln the Province of Québec Ms to be reJected. 

Th1s comparatIve survey has revealed that the Issue of pre-Incorporation 

transactions constltutes a challenge to established prlnclples of law ln a11 

legal systems (jealt wlth here. In response to thls challenge traditlonal 

concepts have been modif1ed recogn1z1ng ln prmclple that pre-lncorporatlon 

contracts are of a parti cul ar nature and can hanHy be stral t - j acketed by 

establ1shed rules of law. Startlng from thls perception common lew 

jur1sd1ct10ns and German C1Ytl law have deyeloped concepts that dUfer ln 

extent and approach. German law probably took the most imaglnatlYe 

approach ln deyeloplng a spec1f1cally corporate solutlon. On the other hand, 

Engllsh law preserv1ng - at least ln part - the origlnal rules marks the other 

extreme. Other common law jurisdlctlons took lnto account bus1ness needs 

by extendlng controct and agency rules by means of anal ogy. Howeyer 

"modem- the Germon solutlon m1ght appear, lts adoption ln common law 

jur1sd1ct10ns does not seem to be poss1ble slnce the cruel al prereQulsltes 

s1mply do not ex1st. But notw1thstand1ng th1s fact the law as 1t stands now 

- less 1n Br1ta1n, more so 1n the other countr1es - constttutes clear progress 

from the ong1nal pos1t1on s1nce 1t proy1des more ·secur1ty of 

transact1onM394. Th1s ls a major concem commerc1al law has to ensure ln 

th1s area. 

394 N.N. Green, SlJfJr#, note 14 et 677. 
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