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ABSTRAcr

This thesis contains an anaIysis of the raie of the state in the

privatization of two of the world's largest telecommunications operators,

British Telecom (DT) and Nippon Telegraph and Telephone (NIT), illustrated

by a comparative examination of the different means of intervention of the state

at the three stages of the process, and the impact that state intervention bas on

the corporate governance ofthe enterprises concerned.

Chapter 1 clarifies the notions of privatization and control. On the one

band, privatization is defined in a broad sense as including deregulation, and in

a narrow sense as transfer ta private ownership. On the other band, control is

divided into two parts: the ficst, "internai control" coDSists of two elements; the

power to influence decision-making process and the power ta appoint and

remove dîrectors. The second, "extemal control", means constraints imposed on

a company tram outside.

The subsequent chapters are organized on the basis of the percentage of

shares held by the state. Chapter 2 anaIyzes the legal problems accompanying

"complete control" of the state during the corporatization stage of privatization,

in which there is a one-man stock company with the state as sole shareholder.

Chapter 3 outlines the different private and public law deviœs used by the state

in order to exercise "internai control" on the company after the sale of part or

ail of the government-owned ordinary shares. Chapter 4 focuses on the
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"extemal control" which is the last weapon of the state to monitor enterprises

that are already deemed to be "privatized" from an ownership point ofview.

The thesis concludes that when the targets of privatization are public

utilities, "internai control" by the state is inevitable for a certain period of time.

Whether in the fonn of a "golden share", or a requirement of continuous

shareholding by the state, this fonn ofcontrol always bas the effect ofdistorting

the market for corporate control. However, in the process of privatization, due

to deregulation and liberalization of the sector as whole, the role of the state is

graduaUy reduced and ends up as limited merely to "extemal control". This

"extemal control", which is always of a public law nature, also takes on

difTerent fonns: regulation by a newly established regulatory body, or approval

by the minister in charge of the industry. And it will continue to exist as long as

the "privatized concem" bas social objectives to fulfill.

Nowadays, while the technological changes in telecommunications calI

for privatization and liberalization, protection of "public interests" cali for the

introduction of safeguards. Privatization of DT and NIT are important

examples ofthe different ways ofdeveloping such safeguards.
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SOMMAIRE

Cette thèse présente une analyse du rôle de l'État dans la privatisation

de deux des plus grands opérateurs de télécommunications du monde entier,

British Telecom (DT) et Nippon Telegraph and Telephone (NIT) qui est

illustrée par l'examen comparatif des différentes méthodes d'intervention de

l'État au cours des trois étaPes de la privatisation et de son influence sur « le

gouvernement» Oe « corporate governance ») des entreprises concernées.

Le Chapitre 1 éclaircit les notions de privatisation et contrôle. D'une

p~ au sens large, la «privatisation» est définie comme incluant la

déréglementation et au sens strict., comme le transfert de l'entreprise au secteur

privé. D'autre part, le « contrôle interne» est défini comme composé de deux

éléments, le pouvoir d'influencer la prise de décisions et le pouvoir d'élire et de

révoquer les administrateurs, tandis que le « contrôle externe» renvoie aux

contraintes imposées à l'entreprise de l'extérieur.

Les chapitres suivants sont organisés selon le pourcentage d'actions

détenues par l'État. Le Chapitre 2 présente une analyse des problèmes

juridiques qui accompagnent le « contrôle absolu» par l'État pendant l'étape de

transfonnation de J'entité en société commerciale par actions dont l'État est

l'actionnaire unique. Le Chapitre 3 examine les différentes mesures de droit

public ou privé utilisées par l'État afin d'exercer un « contrôle interne» suite à

la vente partielle ou totale de ses actions ordinaires. Enfin, le «contrôle

externe », qui est la dernière arme de l'État pour surveiller les entreprises
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considérées comme complètement « privatisées» du point de we de la

propriété des actions, constitue le thème central du Chapitre 4.

La thèse énonce en conclusion que lorsque les entreprises de service

public font l'objet de la privatisation, le «contrôle interne» de l'État s'avère

inévitable pendant un certain temps. Que ce contrôle prenne la fonne d'une

« action spécifique », dite «golden share», ou celle d'une détention continue

des actions par l'État, il a toujours pour effet de défonner le marché du contrôle

corporatif. Pourtant, du fait de la déréglementation et de la libéralisation du

secteur qui se produisent parallèlement à la privatisation, l'intervention de

l'État diminue progressivement jusqu'à la phase où elle se réduit au « contrôle

externe». Ce dernier qui est toujours de nature publique se fait sous différentes

formes: réglementation par un nouvel organisme constitué pour ce but, ou

approbation par le ministre en charge du secteur. Ce contrôle externe continuera

à exister tant que l'entreprise a des objectifs sociaux à poursuivre.

Aujourd'hui, l'on peut noter qu'alors que les changements

technologiques mènent à la privatisation et la libéralisation des

télécommunications, la protection des « intérêts publics» impose l'introduction

de mesures de protection. Les privatisations de British Telecom et Nippon

Telegraph and Telephone sont d'importants exemples des différentes façons de

développer de telles mesures.
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INTRODUcnON

Over time the state bas used different policies to keep or, in sorne

instances to strengthen, its controlling power over enterprises having business

activities that are important to the public. One example is the use of

administrative methods, such as directions, orders or instructions, or setting out

supervisory powers in special laws. In extreme situations the state bas gone even

further, putting the enterprises under its direct supervision by nationalizing them.

However, in the 1980s, a trend completely opposite to the earlier

nationalization trend spread around the world to become a dominant element in

the political agenda of aImost every country; this was the trend to privatize and

Iiberalize public enterprises. There are various reasons for this, such as

dissatisfaction with the manner of managing the enterprises, the increased need

for funds, or g1obalization of the industry. AlI of them caI1 for restructuring and

changes in management and enterprise behavior. Regardless of where

privatization is taking place, and what are the specifie reasons for il, whenever

large enterprises and public utilities with monopoly market position are involved,

privatization and libera1ization are usually carried out in parallel. In sorne cases

the govemment takes steps to accelerate privatization and gradually to liberalize

the market, in others it liberalizes and dereguJates while selling part of the shares

ofthe enterprise. Bath are equally important to the restructuring ofthe enterprise.

This is 50 because not ooly it is necessary for competition to he introduced, but

1
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also that a durable transfer of control of the enterprise to private investors be

fulfilled, and that the role ofthe state be changed.

One of the industries most significantly atrected by the wave of

privatization and liberalization is telecommunications. This is an economic sector

universally subject to strict govemment regulation an~ in most countries, under

govemment ownership. On the other band, this is a sector in which technological

developments1 have been the catalyst for changes in industry structure, but

ultimately political institutions have determined the policy responses of ditrerent

nations. Britain and Japan were among the first cauntries to undertake

privatization and liberalization of their domestic telecommunications industry in

19842
, moving British Telecom (Bn and Nippon Telegraph and Telephone

Corporation (NIT) from "natural" state monopoly and control to the private

sector and free markee. Before their privatization, both telecoms underwent

almost the same interim development of being government departments and

public corporations". At the tinte oftheir privatization, both countries had already

1 Examples include satellite communications, fiber optics, and advances in microelectronics
resulting in convergence between computer and telecommunications teehnology.
2 Privatization of Cable and Wireless (C&:W) and Kokusai Denshin Denwa (KDD), the
international telecommunications providers ofBritain and lapan respectively, are not within the
scope of this study. The sale of shares in C&.W was undertaken under the British
Telecommunications Act 1981 and carried out in several tranches, the Iast of which was in
1985. See especla1ly Peter 1. Curwen, Public EnterprÎse. A Modem Approach (Harvester Press,
1986) al 177-78; Robert Frazer cl Michael Wilson, Privatization: The UK Experience and
International Trends, R. Frazer, ed., (LongmaD, Keesïng's International Studies, 1988) at 23­
2'. The sale of aU the outstanding sbares in KDD was ac:complished from 1953 to 1956. Sec
especially Touyama, Yoshihiro, "Koukigyou Kaikaku ta Tokushu-kaisha" (The Refonn of
Public Enterprises lIId Special Companies) (1982) 27 Kouei-hyouron 4 al 10.
3 On the shift from state mooopoly to the private sector worldwi~ sec the figure in TIte
BTIMCl Global ComnnmiCQlions &port 1996197. Liberalizing Telecoms, onliDe: BT
<hUp:llwww.btc:omlglobal_reportslbt_mcilsecli0n4.hIm> (claie aa:ascd: 5 February 2000).
.. The cliffercoœ is tbat beCoœ 1912 BT operated 81 a privatc company that was theJa
nalioMJjœd, wbile NIT was never a private company beCore ilS privatiDtion.

2
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established corporate govemance structures, with a leading role for institutional

investors in Britain and for legal entities .. "stable shareholders" through cross

shareholding in Japan. Both countries had weU-developed stock exchange

markets, which were able to cope with large tlotations on the sca1e of BT and

NIT. Therefore attraeting foreign investments, often a goal for newly developing

countries, or boosting domestic stock exchanges, a goal in other developed

countries, were not the main purposes of the privatizations in Britain and in

Japan. This background might suggest that both govemments took a similar

approach to the privatization and Iiberalization of their telecoms. Nevertheless,

although new legislation allowing the privatization of these enterprises w&§

passed in the same year of 1984, the process developed in different ways and al a

difl'erent pace, involving the use ofnovel corporate and reguiatory techniques.

This study will examine and compare the different approaches of the

British and Japanese governments to privatization and liberalization of

telecommunications, the continuing role of the state in this process, and the

impact that it bas had on the corporate govemance structure of these enterprises.

It will outline as weil the regulatory regime of the industry, taking the form of

deregulation in Japan and regulation by a new sector..specmc regulatory body in

Britain.

The first Chapter will define the notions of privatization and control in

order to establish the theoretical framework in which this study will he canied

out. Privatization is defined as the transfer of public enterprises to the private

sector, and Iiberalization as opening the market to new entrants and introducing

3



•

•

•

competition. Control is considered trom a corporate govemance point ofview to

he "internai control" where two elements are present, namely the power of the

controUing shareholder ta appoint and dismis5 directors, and the power to pass

important ta the company resolutions. On the other band, "extemal control" is

related to continuous supervision by the minister or with a "regulatory control"

exercised by a newly created regulatory body. In both cases it consists of

constraints imposed on the "privatized" entity.

Privatization of large enterprises is a long process, usually accomplished

by the sale of shares in severa! stages. Thus the tirst step toward privatization is

"corporatization", i.e. the transformation of the public corporations iota stock

companies with the state as sole shareholder. The state, therefore, cao exercise

complete control over these one-man stock companies merely by exercising its

right5 as sole shareholder ta appoint the directors and to take decisions on

important corporate matters. The significance of this tirst stage is main1y in the

creation ofa share structure, in order to further proceed with the privatization by

selling the shares on the stock market. Therefore this is usually a short period

preceding the sale. However, sorne legal problems during this tirst stage cannat

be ignored. They wiU be the focus ofChapter 2.

At the next stage, after the sale ofa certain percentage ofthe government­

owned shares, the state undertakes different measures in order to prevent a new

controlling shareholder trom emerging. This bas the counter-effect ofentrenching

the controlling power of the state. In Japan, for instance, provisions regarding the

continuous holding by the government of a certain percentage of ail the

4
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outstanding shares have been introduced in the special NIT Corporation Act.

This is accompanied by the requirement that the Minister of Post and

Telecommunications (MPT) approves certain resolutions, which otherwise are

within the competence of shareholders meetings or the board of directors. In

Britain, a new class of share(s) to be owned ooly by the govemment bas been set

out in the memorandum and articles of association of DT, giving the state the

right to outvote decisions on important corporate matters and ta appoint

government directors. At the same tinte, the provided restrictions on the

sbareholdings, or preferences on the purchase of shares, have the effect of

dispersing the shares to numerous shareholders, preventing their concentration in

a smaIl number of shareholders that might oppose or oust the state. The features

of these techniques of continuous influence on the "privatized enterprise" by the

state and their impact on corporate govemance structure will be analyzed in

Chapter 3.

One of the peculiarities that marked the development of the NTT

privatization process is the recent transformation of NIT ioto a pure holding

company without business operations, and its indirect divestiture ioto two

regional companies and one company that is ta operate intemationally. From a

corporate governance point of view, this bas the effect of creating a new

shareholder ... the holding company itself ... which affects the relationships between

the government, current shareholders of NTI, the holding company and its

subsidiaries. The related Iegal problems will be outlined in Part 3.3.2 of Chapter

3.

5
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Finally, the focus in Chapter 4 will be on the "extemal" regulatory control

by the state over the "privatized concems" after the sale ofail govemment-owned

shares. In Japan this is exercised by the Minister ofpost and Telecommunications

(MPn, while in Britain by the Office of Telecommunications (OFfEL), a new

regulatory body created for this purpose. This tyPe ofcontrol was provided for by

the initial ads regarding the privatization of BT and NIT and the &et regarding

telecommunications in Japan, but becomes very important al this stage because it

remains the ooly means of the state ta monitor the companies. In addition, in

Japan the power of the MPT to approve certain decisions and to supervise NIT

remains, even at this stage. This is probably one of the reasons why the Japanese

govemment proceeded more straightforwardly with deregulation, while the

British govemment was more concemed with creating a new fonn of regulation

ofthe sector as whole.

In this study an effort will he made to examine and anaIyze how the role

of the state bas been changing during the process of privatization and

liberalization ofBT and NIT, and ta answer the question as to whether there was

in faet a withdrawal of the state trom the industry. It seems al fust sight that the

sale of shares resulted in a radical separation between the govemment and the

privatized concem, but in praetice the raie of the state was veiled by the use bath

ofprivate law fonns for public purposes, and ofpublic law regulatory constraints.

As a result, rather than a "rolling back [of] the trontiers of the state" occurring,

there was a redefining of its role and a replacement of one fonn of intervention

with another.

6
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1 DEFINITION OF THE NOTIONS

1.1 PrivatizatioD

There bas been no universal definition of the notion of "privatization".

The term is now used in rnany different senses within Britain and in a large

number of other countries. However, there bas never been any definition by the

British government itself: despite the faet that privatization as a widespread and

ftequent phenomenon started from Britain. Ministers, in their speeches on the

subject, have used the wards "returning state-owned companies to the private

sector", "contracting out services to the private sector", "liberalization" and

"deregulation"'. Sorne authors6 distinguish four separate comPanents grouped

under the tenn of privatization: 1) privatization of financing a service that

continues to be produced by the public sector; 2) franchising to private firms of

the production of state financed goods and services, i.e. contracting out; 3)

denationa1ization, i.e. the sale of publicly owned assets; 4) liberalization or

deregulation. This means that the term is used to coyer severa! distinct, and

possibly alternative, means of changing the relationships between the govemment

and the private sector, i.e. privatization in ilS broad sense. Other commentators

.s Kenneth Wiltshire, Privatisation: TIre British Experience (CEDA Study, Longman Cheshire,
1987) al 16.
6 David Heald, "Privatization: Analysing its AppeaI and Limitations" S: 1 Fiscal Studïes al :J6.
46; David Steel dt David Heald, "The New Agenda" in D. Steel & D. Heald, eds., p,.ivalizing
Public Enlerprises (London: Royal Institulc of Public Administration, 1984) 13 al 13; 1.
ShacldetoD, Privatisation: The Case E:œmined, al S9..(i(). In Japan, all but the first type IR
c:onsidered 10 be forms of privatization. Kato, Hiroshi, "Discussions on Reform of the JNR"
[1987] The Annual ofJapan Economic Policy Association al 3S.

7
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consider privatization not to be a policy, but an approach, and one that recognizes

that "the regulation which the market imposes on economic activity is superior ta

80y regu1ation which men cau devise and operate by law"7.

On the other band, in its narrower sense privatization is used in Britain ta

mean denationalization, which is most commonly defined as the transfer of

government-owned industries to the private sector, implying that the predominant

share in ownership of assets on transfer lies with private shareholders'. The same

definition is also used in Japan, despite the faet that NIT bas never been

nationalized. Privatization in this sense cannot be brought about by modification

of the public corporations system and rationalization, but rather by decisive

reforms in the system of public corporations itsett: and changes in their

management9. The way to achieve this is to fonn a company under the company

law of the respective countrylO and subsequently to partially or completely seU the

shares to private shareholdersll
. Thus, to privatize is to render privatel2. It is ta

7 Madsen Pirie, Privatization in Theory and Praclice (A1dershot, Hampshire: Wildwood Hause,
1988) al 2-3.
1 D. Clementi, "The Experience of the United Kingdom" in Asian Development Bank,
Privalizalion (198S) al 171.
9 Touyama, Yoshïhiro, supra note 2 al 4.
10 In Japan, for instance, the concept of privatization is even sometimes narrowed 10 mean the
proœss of transformation of public enterprises into private <:ompanies. This was expRSSed in
the official reports of the Provisional Commission on Administrative Reform (Rinji Gyousei
Cbyosakai) cited in Tamamura, Hiro~ "Min'eika kigyou ta koueki-jigyou kisei - NTf-wo
c:byushin-ni" (The Privatized Enterprises and Public Utilities Regulation - Focusing on NT1)
2S-1-2 Ritsumeikan Keieigaku 71 al 71. But the proœss oC privatization is DOt a1ways related 10
"corporatization". Ishido, Masanobu, "Waga-kuni ni~1œru min'eika-kabushiki-no baikyaku
joujou ni-tsuite - sono purosesu-wo rissuru-mono" (The Sale and Flotation of Privatized Sbales
in our CountJy - Legalization orthe Process) 43·3 Koueikijigyou 63 al 65.
Il M. Beesley & S. Littlecbild, "Privatisation: Principles, Problems and Priorities" in Matthew
Bishop, John Kay & Colin Mayer, eds., Privalization & Economie Performonœ (Oxford
Uni\'ersity Press. 1994) 15 al 15; J. J. Richardson, "Tbe Politics and Pracliœ ofPrivatization in
Britain" in VmceDt Wright, ed., PrlvaliZlltÎon in Weslem Europe: Pnsswes, Problems QIId
Paradoxes (Pinter Publishers, 1994) 57 al 59~; Ian Soaitb, "Grande-Bnugne: la phase cie
maturité" in Fabrice Dion, ed., Les PrivtltiMllions en F,Qllœ. en Allemagne, en Gl'Qllde-

8
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place the aetivity or the industry in the private sector or to transfer the ownership

of an asset ta private ownership, thereby withdrawing the state from the

production of goods and services and reducing its raIe in making basic decisions

about resource allocation13.

To render private, however, does not Mean that privatized companies

operate as completely private entities. In both countries a distinction is made

between "privatized" and "private" companies. In Britain, a state-owned finn is

considered to be privatized if a large proportion of its equity, usually in excess of

so per cent, is sold to private investors1... Therefore, even in the case of partial

privatization the company is considered "privatized" in Britain. On the other

band. for a company to he considered "privatized" in Iapan. it is necessary for ail

the government-owned shares to he transferred to private investorsl5 and the

special aet on privatization of the company to be repealed16. Therefore,

"privatized" in Iapan is associated with "full privatization". Thus it can he said

Bretagne et en lta/ie (Les Études de la Docwnentation Française, 1995) 139 al 140. In Japan,
the notion of privatization is used to mean the partial introduction of privaœ ownersbip, and/or
private management. 10 public enterprises, and the increasing of their autonomy. Tamamura,
Hiromi, supra noie 10 al 71-72.
12 This should DOt be confused witb the expression "going private" for a "public company", i.e.
a company previously trading its shan:s on the stock market tG œase to do 50. Sometimes, the
tenn privatization is used in tbis meaning as weU. Sir Adrian Cadbwy, The Company Chaimum
(Diredor Books. 1990) al 190,202.
13 Cento Veljanovski. Se/ling the Slale: Prlvalizalion in Sritain (London: Weidenfeld and
Nicolson, 1987) al xi, 1.
.4 Ibid. al 1-2; Privatization in tbis seuse is rd'ened to as "denationalization" by Peter J.
Curwen, supra note 2 al 163; M. Beesley, & S. LiUlechild, supra note Il al IS.
IS Privatization of Kokusai Densbin Denwa Kaisba (KDD). abc Japanese corporation operating
international te1ecommunications, was achieved in a short period of tbrœ years ûom May 1953
ta Match 1956. during which period ail the outstanding shaœs of the corporations weJe sold,
thus ilS exislcnce as a mixed cnterprisc with public and private ownership was short. Touyama,
Yoshihiro, supra DOte 2 al 10.
16 Sec supra note 167, below.
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that privatization in Britain is related to the reduction of the state participation in

the capital of the company to a certain extent, while in Japan it is related to the

complete withdrawal ofthe state tram the company's operations.

In this study the term "privatization" will he used in ilS narrow sense of

transfer of public sector enterprises ta private ownership; a transfer that involves

not ooly transfer of the ownership, but also encompasses the transfer of "internai

control" over the enterprises to private investors17
. This is part ofthe fundamental

process of redefinition the role of the state, another element of which is

liberalization, in the sense of opening up the aetivities of public enterprises to

competition, and relaxing arrangements that prevent private sector firms tram

entering markets previously exclusively supplied by the public sector. In this

respect the focus in Japan bas been on deregulation, which resulted in graduai

relaxation of the rules governing the indUstryll, while in Britain the main concem

was to find a new way ta regulate the industry, which resulted in replacing the

monitoring by the govemment with monitoring by a regulatory body.

Nevertheless, a degree of"external control" over the "privatized concems" by the

17 Stilpon Nestor & Marie Nigon, "Les Privatisations en Europe, Asie et Amérique Latine:
Quels sont les Enseignements' Tirer?" in La PrivatiSDtion en Europe. Asie el Amérique Latine
(OCDE poche NoJO, 1996) 9 al Il; Dominique Carreau, "Aspeds Juridiques et Institutionnels
des Privatisations" in lA PrwatiSDtion en Ellrope. Asie et Amérifllle LoIine (OCDE poche
No.IO) 123 al 123.
1. DereguIalioo in Japan is defined in IWO ways: first, as deregulatory measures d.irected to
release the marlœt or some segments of the lII8Iket; and second, as the abolition of SIaIC
regulalion over public eoterprises or clecreasing the level of regulalion oooceming public
enterprises. TbeR:fore, privatization and dereguJation in Japan are very closcly joiDed and eYeIl

mixcd. Marianna Strzyzewska-Kaminska, "The Privatizalion Proœsses in Japan in the 1980&"
in v. V. Ramanadham, ec1, Privatizalion - A Global Perspeclive (London, New York:
RoutIedge, 1993) 491 al 491.
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government in the form of regulation, although gradually diminishing, continues

to exist even after a 100 per cent transfer ofthe shares to private investors.

Defore examining the role ofthe state at the different stages ofthe transfer

of internaI control and the reduction of external contro~ it is necessary first to

explain the meaning of the term "control" in relation to corporate governance, in

order to complete the ftamework in which this study will he undertaken.

1.2 The Notion ofControl

There are many different studiesl9 regarding the control in a company.

Usually, "control" is considered to mean the power to appoint and remove the

directors of the company and the power to influence resolutions on matters

fundamental to the company, such as resolutions on changes in the articles of

association20 or on dissolution of the company. AlI these resolutions have ta he

passed by the shareholders at their general meetings with a majority of the voting

19 Adolf A. Berle cl Gardener C. Meaos, The Modem Corporation and Privale Property, 5th ed.
(New York, 1936) al 66; R.A. Gordon, Business Leadership in the Lorge Corporation (New
York, 1945) al 36; Ioe S. Bain, Industrial Organization (New York, 1959) al 71-77; J.E.
Parkinson. CorporaJe Power and Responsibility: Issues in the Theo", o/Company Ltzw (Oxford:
Clarendon Press, 1996) al 52; Sochi, Youji, Waga-lcuni kabushi/d-koisha ni oIœI1l IuJbllShi/d
bunsan to shihai (The Dispersal of Sbares and Control in our Corporations) (Doubu.nkan, 1936)
at 74; Mikata, Masao, KDitei-koishahou-gaJeu, Shin-kabushiki-koisha-hou II (Revised Company
Law, The New Law of Corporations D) (Yubungaku, 1953) al 419; Hïrose, Yuichi, Kabushi/d­
kaima shihai-no /couzou (The Structure of Control of Corporations) (Nihon-hyouron-sbinsba,
1963) al 7; Ikeda, Naomi cl Nakamura, Kaznhiko, Kabushi/d-lcaisha mihai-no houteki k.enlcyuu
(Legal Study on the Control of Corporations) (Hyouronsha, 1959) al 16; Hishida, Masahiro,
Kabunushi-no giketsuJœn-lcoushi 10 kaisha shihai (Ibe Exen:isc of the Sbareholden' Voting
Rights and the Control of the Company) (Sakai-sholen, 1960) al 25; Hirata, Mitsuhiro, Waga­
lcun; kabushild-lcaisha-no shihai (The Control ofCorporations in our CowdJy) (Chikura"5bobou,
1982) al 1; Katayama, Goiclü cl Kondou, Taiji, Gendai /cabushi/d-lca;sha-no shihai /couzou (The
StJucture ofControl ofModem Corporations) (Minerva.mobou, 1983) al '-7.
210 ln Japan, with respect to corporations, articles of association are refened as anicles of
incorporation.
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shares21
• This means that in order to control a company it is necessary for a

shareholder or group of shareholders to hold more than fifty per cent of aU the

outstanding voting shares22
, or whatever majority is necessary if other than fifty

per cent. However, the percentage of shareholding necessary to gain control is

not this simple since, as the degree of dispersal increases, effective control can be

exercised with a decreasing proportion of the votes, and certainly with

considerably less than the majority required for a shareholder or group of

shareholders to have the right to remove directors or to make decisions in key

areas23
• This is valid to the same extent with respect to large corporations,

established under company law, and to large entities undergoing privatization.

The percentage of voting shareholdings has been used as a criterion for

the classification ofcampanies in numerous empirical and anaIytical studies24
• The

21 "If we consider the sbarebolders rights as a variety oC the property rights, il can be said that
while the usus is traosCerred to the managers, the fructus in the fonn of righls in personal
interest and ilS poteItaS (aiienation) in the Conn of righl5 in commoo interest are retained by the
shareholders. Theœfo~ the righlS in commoo interest are the most important amoog other
righlS of shareholders because they enable them to control the managers and ta proteet and
maximize their rigbts in personal interest. As the core element of the property rights the rights
in common interest are caUed rights of control. And the most important among them are the
voting rights. For tbis reason, it is possible ta oarrow the righlS ofcootrol ta the voting righ15 of
the shareholders." Ikeda, Naomi & Nakamura, Kazuhiko, supra note 19 al 24-25.
22 OoIy for reCerenœ, "control" is defined in the Petro-Canada Pub/ic Participation Act (P­
11.1, 1991, c.10), the ae:t respeding the privatization of the national petroleum company of
Canada, in the foUowing way. "A body corporate is deemed to be controUed by a person if (i)
seaarities of the body corporate ta whicb are attached mon: than My pel cent of the votes that
may be cast ta elect directors of the body corporate are beld, otherwise tbao by way oC seauity
only, by or Cor the benefit of that penon, and (ü) the votes attaclled ta those securiûes are
sufficieDt, ifexercisecL 10 elect a majority of the din:ctors of the body corporate" (s.9 (7)(a».
23 J.E. Parkinson, supra note 19 al S9.
24 ln Britain, where the mauer bas been less extensively resean:hed than in the US, Florence
reponed in 1961, on the basis of data from more than 1,000 companies, that IWO tbirds of the
"very Iargest" companies were controUed by mamgemenl and that the tendençy lOWaI'ds the
dispersal of sbaœboldings was iocreasiDg. P.S. Florence, Ownenlrip, Control and SIIcœss of
Lorge Campanies (LoDdon, 1961) al 8S. The approach of dassifying control 00 the basis of
fixed percentages is likeIy to produœ misleadiq results in SODle casa. A sbarebolder or a
group of sbaœboldeJS cao be reprded as baving control when it is likeIy Ihat they wouId win a
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classical example is the categorization of six different types of control made by

Bede and Means in "The Modem Corporation and Private Property": (1)

"complete control" based on 800A. or more ownership ofvoting shares by a group

of shareholders; (2) "majority control" based on SOOA. or more ownership by a

"controlling shareholder"; (3) "minority control" where the "controUing

shareholder" owns less than SOOAa but more than 200A. of shares; (4) "joint

minority-management control" where the core shareholder or group of

shareholders owns less than 200Aa but more than 5% of the voting shares; (S)

"management control" where the shares are widely dispersed and the ownership

of the core shareholder or group of shareholders is less than S%; and (6) "control

by a legal device" such as pyramidal holding by a holding company, the use of

non-voting preferred stock, or proxies25
•

The same approach bas been used in Iapan by Professar Sochï who, in an

analysis in 1934 of a number of Japanese companies, distinguishes "majority

control", "minority control", "pYr8D1idal control", along with "control by financial

institutions", and "govemmental control"26. The last category of "govemmental

control" is ofgreat interest to the present study. By"govemmental control", Prof.

contested vote, but this cao be determined by examining the degree oC dispersal oCsban:holdings
within the individual company concerned. 1. Cubbin cl D. Leecb, ---rhe Effect of Shareholder
Dispersion on the Degree of Control in British Companies: Theory and Measurement" [1983]
Economie Journal 3SS~3. Yet Nyman and Silberston, while making use offixed perœmages,
also insist that the location of œntrol c:an ooly be discovered by a case by case approach. Tbey
argue that "for many firms tbere is an effective locus of control connec:ted with an identifiable
group of proprietary inten:sts", whieh crude statistical tesIS may faiI to œveaJ. S. Nyman cl A.
SiIbersIoo, '7be Ownership and Control of IndUSby" (1978) Oxford Economie Papen 80.
25 BerIe cl Meaos, SIlpra DOte 19 al 93. Aa:ording 10 them the prevailing fonn in tbeD (1932)
Amcrican COlp)raIC soc:iety wu "management control".
2t5 Sochi, J1Jprtl noce 19 al 80.
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Sochi means control by the government without any shareholdings in the

company, but with the power, provided in a speciallaw, to appoint and dismiss

the "top managers,,27. This definition hints that even when the state bas the power

to intervene - to monitor or ta supervise on the basis of a speciallaw - this does

not represent control over the company unless it involves the appointment and

dismissal ofthe top managers2l
.

Thus, it can he concluded that the monitoring exercised by the state under

any law on specifie business activities does not necessarily mean that the state

controls the company, unless it is related to the appointment and dismissal of the

top managers. Furtherrnore, according to this definition, if the government bas

invested in a company, it is possible for this investment not to lead ta a

"govemmental control". For this reason, Prof. Sochi classified almost ail "public

utilities", such as electricity and gas enterprises, in the category of "management

controlled" enterprises29
• In other words, "govemmental control" is not

necessarily related ta ownership. It can he 8Chieved by other means.

On the other band, "constraints" are considered ta he a fonn of control

"as they shape the decisions made by limiting the scope of choice". This includes

the power of veto, the power ta consult, and/or the power ta displace the active

management. But "constraints usually involve power over ooly a narrow range of

corporate activities, sa that they amount ta partial control rather than control

27 On the "govemmental control" on private enterprises with specifie business aetivities (such as
the Bank ofJapan and otber specia1 i74:CI banks), sec ibid
21 Ibid al 75.
3 Ibid al 157.
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over the eotire spectrum of major decisions"30. Thus, the existence of

management control subject to constraints cao be accepted in appropriate cases31
.

It is generally recognized that the state bas no right to Întervene in the

affairs of the companies in the name of public good, other than by traditional

means of a1tering the background legal constraints within which ail businesses

must operate. However, it cao be said that this is oot absolutely valid with respect

to companies undergoing privatization. A1though the main objective of

privatizatioo bas been to achieve the witbdrawal of the state from business

aetivities inappropriate ta il, in sorne industries - one of which is

telecommunications - even after the complete sale ofgovernment-owned ordinary

shares the state still continues ta exercise "control", by means of company law

devices and/or different constraints, introduced by special statutes.

Keeping in mind that it is not absolutely necessary ta require shareholding

by the state in arder to consider that it "contrais" the enterprise, in this thesis the

tenn "control" will be referred as "internai" or "external" depending on whether it

is exercised from inside or from outside the company. From a corporate

governance point ofview, the tenn "internai control" is used as coosisting of two

elements, namely the power to appoint and dismiss the directors and the power to

make decisions on issues fundamental ta the company. On the other band, the

tenn "extemal control" is used to Mean continuous supervision by the minister in

30 E.S. Herman, Corporat~ Control, Corporate Power (Cambridge. 1981) at 21.
]1 I.E. Parkinson, supra note 19 al 62.
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charge of the industry or by a regulatory agency, resulting in state intervention

and interference in the economic decisions ofthe companies.

In the foUowing chapters, the novel techniques invented and irnplemented

by the state in order to control the privatized enterprises internally and extemally,

the nature of these techniques, their necessity and the impact they have on

corporate govemance of these entities, will be examined.

"COMPLETE CONTROL": ONE-MAN STOCK COMPANY

2.1 CorporatizatioD

When it is decided that the privatization ofa public utilitl2
, considered to

be a "natural monopoly"33, is to he exercised by public offer and tlotation at the

32 A business or service which is engaged in regularly supplying the public with sorne
commodity or service wbicb is of public consequence and need, such as electricity, gas, water,
ttansportation, or telephone and telegraph service. The term implies a public use ofa produet or
service, c:arrying with it the duty of the produœr or supplier to serve the community at large and
treat ail persons alike, without discrimination. Black 's Law Dictionary, abridged 6th ed., s.v.
"public utility".
33 "Natural monopolies" are the monopolies where economies of scale and barriers to entJy are
such tbat it would be artificial,~ or impractical to break tbem up. "Natural monopolies,
however, are few. Because of the integrated nature of the oetworks, il may make economic and
business sense al present lime to organize regional and national monopolies to carry out the
transmission and distnbution of water, gas, and elec:tricity, to provide local district telephone
services, and 10 carry away sewerage. But acûvities such as electricity generation, the
produdion and marketing of gas, coaI production and sale, telecommllnications, bus transpon,
sewerage tteatmeDt and disposai are iD DO sense naturaI monopolies. The mooopoües in these
areas \\'ete created and it is by DO meus seIf-evident that tbey are oeccssaJy." [emphasis added].
John Moo~ "Wby Privatise" (1983) iD John Kay, Colin Mayer cl David Thompson, eds.,
Prlvatization and Replalion (Oxford: ClareDdon Press, 1986) 78 al 80; John Moore, wrbc
Sua:ess ofPrivatisation" (1985) in John Kay, Colin Mayer cl David Thompson, cds., ibid. 94 al
94. "Wb= teehnology was naturaIly monopolislic • that is, wbere single firm procb:lion was
the most efficient - there was a strong case for tigbt saale control or even ownership of such a
monopoly. Yet massive tcehnological advaDœs are weakening the extent ofnatural monopoly in
severa! industries, notably in teleœmmunic:ations, as weil as introdw:ing new produds into the
sedOr." Vmcent Wright, MIndustrial Privatization in Western Europe: Pressures, Problems and
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stock market, as in the case of BT and NTf, it is neceswy ta be prepared in

advance, and usually this is accomplished in tranches. Therefore, the long proœss

of privatization cao be divided ioto several stages on the basis of the Percentage

of voling shares owned by the state in the capital of the enterprise to he

privatized. The first stage is the transformation of the public corporation into a

stock company under the company law of the respective country with ail the

outstanding shares io the bands of the state, i.e. the stage of "corporatization".

Second is the stage of the sale of part of the shares to private învestors, resulting

in a partial shareholding by the state. And the third stage is the sale ofthe residual

shares, resulting io a situation where the state does not own any ordinary and/or

special shares. It is possible ta proceed with the sale ofail the outstanding shares

or the assets of the enterprise in one go, which is usually the case with

privatization of medium and smalI-sized enterprises. On the other band, the

disposai of shares held in big-sized enterprises, such as BT and NTI, is

accomplished in tranches, in arder for the stock exchange market ta he able to

COPe with these large disposais. No matter whether the shares are sold at once or

in tranches, whenever the method of privatization is the sale of shares, the tirst

step toward privatization is the transformation of the public enterprise ioto a

stock company with the state being its sole shareholder. It is notable that before

this stage of "corporatization", the telecommunications iodustry io both Britain

Paradoxes" in Vmcent Wright, ed., Privatization in Westem ElII'Ope: Pres.DIres. Problems and
Paradozes (London: Pinter Publisbers, 1994) 1 al 3,21.
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and Japan passed through different forms of reorganization, foUowing a similar

pattern.

From 191234 unti11969, telecommunications in Britain were provided by a

government department, part of the old General Post Office. In 1969 the

govemment changed the status of the Post Office to that of a public

corporation35
• By the British Telecommunications Act 1981, telecommunications

in Britain were separated trom postal services, British Telecom was established as

a public corporation and its monopoly ended. Under the Telecommunications Act

1984 (TA 1984), the government changed BT's status trom that of a public

corporation to that of a Companies Act public limited company, and transferred

the assets from the business ioto this whoUy govemment-owned company (TA

1984, s. 60), whicb was privatized in November of 198436
.

The development of NIT until its corporatization differs from that ofBT

ooly in timing37
• NTT was a state monopoly under the umbreUa of the Ministry of

Post and Telecommunications (MPT) until 1952, when it was separated as a

public corporation, still having monopoly status. Under the NTT Corporation Act

34 For details 00 telephone services in Britain befon: 1912, see Newman Karin, The Se//ing of
British Telecom (Holt, Rinehart and Winston, 1986) al 14-15; Robert Fraser &. Michael Wilson,
supra note 2 al 36; lohn Harper, Monopoly and Competition in British Telecommunications.
The Past, the Present and the Fuhue (London: Pinter, 1997) al 5.
35 The post office, which n:tained its monopoly on te1ecommunieations services, was still owned
by the state, but insIead of being beaded by a minister, il bad a chairmaD appointcd by Ihe
govemment. Marœs Brooks, "BT's Experience of Privatization" in Daniel J. Ryan, ed.,
Privatizalion and Competition in Telecommunications .. Inlemalional Developmenls (Westport:
Praeger, 1997) 71 al 72; Willem Hu1sink, Privatisation and Liberalisation in EllI"Opean
Te/ecommunications. Comparlng Br/min. the Netherlands Qlfd France (London: RoutIedge,
1999) al 126, 128.
36 Newman Karin, .pra DOle 34 al 15; J. Vickers cl G. Yarrow. Privatimlion: An Economic
Analysis (Cambridge: Tbc MIT Press, 1988) al 197.
37 With exception ofthe diff'erence mentiooed aboYe in SIIpra DOte 4.

18



•

•

•

(NTICA), passed in 198431
, NIT was transformed into a special company9, the

sale of whose shares started in 1986. Subsequently, in 1998, NTT was broken up

ioto two regional companies: East NIT and West NIT; a new long-distance

company was established; and NIT itself was transfonned ioto a holding

company,owning l000J!o ofthe shares ofthese three companies40
•

As mentioned abave, as a first step before the sale oftheir shares, bath the

public corporations'u, DT and NIT, were transformed inta campanies with the

state as sole shareholder42
• This was accomplished by the enactment of new

legislation, namely the Telecommunications Act 1984 in Britain43 and the NTT

31 Law No.S5 ofDecember 25, 1984. 1bis ae:t applies ooly to NIT.
39 "Special company" means a kabushiki-kaisba (corporation) established on the principle of
special permission, requiring a special aet ta be passed. (According to Japanese lal" there are
three di.trerent principles for incorporation of legal entities: the principle of special pennission
wben: a separate special ad is neœssary ta be passed; tbe principle of permission wbere along
with the incorporation onder the current legislation it is neœssary for a separate pennission ta
be obtained from the administrative bodies; and the principle ofacting upon standing rule l"here
only registration on incorporation is required). This special ad sets out a number of exceptions
from the Commercial Code and provides for the protection and supervision of the activities of
special companies bo:ause of their public charader. As the special companies take the fonn of
kabushiki-~ the provisions of Commercial Code aIso apply ta them. Neverthel~ the
special aet applies with priority. In Japan in the 19805, separate special acts were passed for the
privatization of Japan National Rail'Wa)'S, Japan Monopoly Corporation (tobacco and salt) and
NTf Public Corporation. For the advantages and disadvantages ofthis fonn ofspecial company,
sec Touyama, Yoshîhiro, Gendai Kou/dgyou SoUTOn (The General Theory of the Modem Public
Enterprises) (Touyo Keizai Shimpousba, 1994) al 227-230.
40 Sec Part 3.3.2, below.
41 Despite the Dame "public corporation", tbey were DOt corporations in the company law sense.
These are legal cotities, formed onder a special aet. They do DOt bave a sbare capital, and their
assets are owned by the Sfate. They are headed by c:bairmen appointed by the govemment, and
the fac:t that this is DOt the minister makes them difI"eœnt from their previous status of
government departments. Touyama, Yosbihiro, supt'a DOte 39 al 158-59.
42 The transformation of bath ST and NIT inIo public limited company and special company
respedively was aa:omplished foUowing the saDIe pattern. Fini, companies onder the respective
company law were establisbed; second, the assets and the business of the public: corporations
were transferred to these oew companies; and third, the public corporations were dissolvcd.
43 Telecommunications Act 1984 (c.12), [a]o Act to provide for the ... vestiog ofPlOperty, righls
and liabilities ofBritish Tdec:ommunic:ations in a company oominated by the Secn:tary ofSwe
and the subsequent dissolution ofBritish Telecommunic:ations; ...
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Corporation Act in Iapan, passed in the end of the same year. It is noteworthy to

mention here that while in Britain only one aet was passed with respect to both

privatization ofDT and regulation of the industry, in Iapan a set ofthree aets was

passed, one conceming only NIT, another, the Telecommunications Business

Act...., concerning the liberal regulation of the sector, and third omnibus aet

modifying some one hundred other laws atTected by structural changes"'.

In faet, under the Britain's Companies Act (1948«»), it is not possible for a

single member public limited company to be established. Section 1 requires at

least two persons to form an incorporated company. Although this provision was

amended in 1992 to authorize the memorandum of association of a private

company limited by shares to he signed by one subscriber (s. 1 (3A)t', at the time

ofDT's privatization this was not aIIowed.

The same is true under the lapanese Commercial Code (CC). After

numerous discussions regarding whether the establishment ofone-man company'"

is to be permitted or not, this became possible bath with respect ta kabushiki-

kaisha Goint-stock companies) and yuugen-kaisha (limited liability companies)

after the amendment of the CC in 1990 (CC, art. 165 amended; Limited Liability

44 Law No.86 ofDeœmber 25, 1984.
45 AU thrœ aets look efJ'ect on April l, 1985.
46 Section 60 (3) of the TA 1984 states that the company ta he oomjnated as suc:œssor ofBritish
Telecommunications is ta be '1'ormed aud regisIered under the Com~es Act 1948".
47 The arnendment (81199211699) was made 10 implement the 12 Directive 89/667 ofEe on
single-member companies. L.S. SeaIy, CQ.Ws and Materiau in Compony Lizw. 6th ecL (London:
Buttenvorths, 1996) al 10.
• The meaning of the term "ooe-man company" as used in Japan and of "single member
company" u used in Britain is the same, i.e. a company witb only one member or sbarebolder.
For uniformity the lerm of"one-man company" will he used in Ibis study.
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Companies Aet, art. 69 (1-5) abolished). However, at the tinte when the

privatization ofNIT was decided, whilst the existence ofone-man company after

its establishment was thought by scholan ta he possible, its establishment was

Thus, despite the general prohibition on the establishment of one-man

companies under both British and lapanese company law at the time of

privatization of BT and NIT, these two Iegai entities were established as wholly

state-owned companies on the basis of special aets, separate for each company,

namely the TA 1984 with respect ta DT, and NTICA with respect to NIT. Ta

comply, however, with the requirements of the Companies Act 1948, two

government servants agreed to aet as subscribers and to take one share each in

BT's capitalso. There is no relevant information available in this respect regarding

NIT, however it is not impossible that the members of the incorporation

committee subscribed to a few shares 50 as not to breach the provisions of the

Commercial Code (art. 169) as it was in the case of KDD'l. It seems ta me,

however, that in these cases it is more appropriate to set out an exception from

geoeral company law, as bas been dooe in France52
•

Because of the specificity and the importance to the public of the business

to be carried 00 by these campanies, oot ooly the general company Iaw, but alsa

<49 Kami, Kazuteru, Shinlei Kaisha-holl (New Revision of the Commercial Code), 200 ed.
(Keisou-shobou, 1988) al 8; SuzuIà, Chiyoko, "Ichinio-kaisba to kabunushi-soukai" (Ooe-man
Company and the CieDeraI MeetingofShan:holders) (1992) 65:6 Houpku-kenkyu 45 al 46.
50 BT, Memoraodum of Association, art. 6, ooliDe: DT <bUp:l/www.bt.c:omIWorIdicorptinl
framesctfmdexl.btm> (Iast modified: July 1999) [bereinafter BT, Memorandum ofAssociation].
.sI Touyama, Yoshihiro, SIlprtJ DOte 2 al 9.
.s2 loi nO 83-675 dM 26j"lll~t1983 rylaliw d /Q tMlIIOCI'aIiSDlion "" .ctftl"ptlbllc. an.37.
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special act~ apply to them. A1though these special ads apply with priority over

general company law'J~ Iegai problems under company law cannot be avoided.

2.2 Sute Intervention in the Operations

ofOne-man CompaDies

Broadly speaking, there are two different forms oforganizational structure

for stock companies'·. One is the "neo-American" model of a unitafy board

structure~ praeticed in Britain as weU as the U.S.~ and the other is the "Rhine"

model of a two-tier structure, operated in parts of Europe and also, to sorne

extent, in Iapan. Under the two-tier system, the supervisory board is typically

made up of non-executive members appointed by the shareholders, while the

board ofdirectors is an executive entity nominated by the supervisory board. The

peculiarity in Iapan is that the supervisors" and the directors are bath elected by

the genera1 meeting of shareholders and they are not in a subordinate relation56
•

WhoUy state-owned stock cornpanies generaUy foUow these main structures, with

53 The same is tnJe with respect to Petro-Canada, 5.2 (3) of Petro-Canada Public Participation
Act providing that "in the event ofany inconsistency between this Act and the Canada Business
Corporations A~ or anything issued, made or established under that~ this Act prevails to
the extent of the inconsistency.".
S4 Despite the fael that BT was transformed inta a public limited company, and NIT iota a
special company, in this study the tenn of stock company will be used ta encompass the both
cases in the sense ofa company in which capital is limited by sbares that are traded on tbc stock
market.
55 A board ofsupervisars is required only in the case ofbig-sized corporations.
56 Okusbima, Takayasu, "Kansa-seido ta kaisha-rippou-no kokusaika" (Tbc Internationali­
zation of the Supervïsory System and Corporaœ Legislation) 65:7 Houritsu-jihou 57 al 58; Ken­
ichi, Yoshimoto, "1993 Company Law AmeDdment 00 the Supervïsory System and Corporate
Oovemaoc:e in lapan" 41:23 Osaka University Law Rcview 23 al 24; KaDda. Hideki, "lapan" in
Arthur R. Pinto & Gustavo VISCntini, eds., Th~ lAgal Bosis of COIpOI'at~ Govemance in
PIIblic/y Reid Corporations. A Comparative ApproaclJ (The Hague, London, Bostoo: Kluwer
Law Intematio~ 1998) III al 113.
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sorne differencest main1y with respect to the general meeting of shareholder(s).

Moreover, the special ad! by which these campanies with the state as sole

shareholder have been created, provide for sorne exceptions from the general

company law in this relation.

2.2.1 The State u Sbarebolder

2.2.1.1 Liability

As a result of the transfonnation of the public corporations iota stock

companies, the state changes its status from that of owner of the corporation's

assets to owner of the shares of the company. Therefore, its liability becomes

limited to the investment made, without having any Iiability to the creditoes of the

company". A problem then arises with respect ta whether the debts of the public

corporation will he inherited by the new company or not. In Britain, by virtue of

s. 62 of TA 1984, outstanding debts to the National Loans Food were canceUed

and debentures issued to the Secretary of State. The reduction of sorne of the

debt was undertaken to assist future borrowings by the company". BT's balance

57 In this relation it is noteworthy that in ltaly after transformation of the enterprises to be
privatized into whoUy state-owned œmpanies, despile that the stale is a sbareholder, thus,
having limited liability, by the reason tbat it is the sole shareholder its Iiability is unlimited DOt
only with respect ta the debts of the enterprises aller their transformation as providecl by art.
2362 of the Italian Civil Codet but aIso with respect to the debts before the transformation.
ThUIt the so-transfonned œmpanies enjoy the unlimited guarantee of the state. Diego Corapi,
"Italie: une affaire politique" in Fabrice Dion, ed., lAs privatiSQtions en France, en Allemagne.
en Grande-BretDgne et en ItDl;e (Paris: La documentation française, 1995) 163 al 174-75.
51 Cosmo Graham et Tony Prosser, Privatizing Public Enlerprises: Constihltions. the StDle. and
Regulation in Comparative Perspective (Oxford: Clarendon Press, 1991) al 78.
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sheet was restructured in order to present the company as properly capitalized59
•

With respect to NIT in Japan, re-capita1ization was also undertaken by reducing

the capital of the company and dividing it into capital and reserve capi~ and by

increasing the debts and issuing debentures (bonds)60. Henee, the state in both

countries became not only the major shareholder but alsa the major creditor of

the companies.

2.2.1.2 Exercising the Rigbts or the State

u Sole Shareholder

It is obvious that the resolutions of the general meeting of shareholder(s)

in a company consisting ofooly one shareholder cannot he anything different from

the decisions of this single shareholder. When the sole shareholder is the state, its

rights as shareholder are usually exercised by the government. In Iapan, in this

case the Minister of Finanee is entrusted with the exercise of the shareholder's

rights of the state. In Britain, it is the Secretary of State for Trade and Industry.

In both cases, an administrative body is empowered to aet as a shareholder in lieu

ofthe state.

59 For detaiIs on the restructuring of BT's balance sbeet, sec Newman Karin. supra DOte 34 al
22.
60 For cIetaiIs OD the re-œpitalizatiOD of NIT, see Shin-/CQima-no TanjOll-lo KadDi (Issues on
the Birth ofthe New Company) (NIT, 1996) al 754-55.
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2.2.1.3 Necessity or General Meeting

ofSbareholder(s)

The issue of whether or not it is necessary for a general meeting of

shareholder(s) to be caIled in a ooe-man company, does oot ditTer in its answer

wheo the sole shareholder is the state or a private entity. The solution seems to be

different, however, with respect to BT and NIT. There is no provision in the TA

1984 regarding the general meeting of shareholder(s) during the time when BT

operates as wholly government-owned company. However, sorne issues that are

usually to be decided by resolutions of the general meeting of a company

established under the Companies Act, such as the appointment of directors,

raising capital by issuing new sbares, voluntary winding-up, and limitations on the

borrowings by the company, are vested with the Secretary ofState (part V). The

consent of the Treasury is necessary in the case of issuÎng new shares and

borrowings by the company. Thus, it can he said that it is not necessary to

proceed with the formai calling ofa general meeting and the issues in the scope of

competence of the sole shareholder may be decided by directions or orders given

by the Secretary of State.

In Japan, despite a negative response trom corporate law scholars

regarding the necessity ofshareholder(s) meeting in one-man companies under the

Commercial Code61
, backed by a number of decisions of the Supreme COurt62

, in

61 "A formai generaI meeting of sbarehoIden is absolutely unneœssary. If tben: is consent by
the sole sbareholder, tbis can be considered to be a Iegal raolutiOD of the generaI meeting".
0Usumi, Ken'ichirou & Imai, Hiroshi, Kaisha-lr0ll1'Oll (The 1beory of Company Law), 3rd ed.
(Yubungaku, 1991) al 332.
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practice after its establishment as whoUy govemment-owned company NIT held

a general meeting of shareholder(s) with the participation of the Minister of

Finance ooly. Having in mind that the general meeting of shareholder(s) is

considered to be the place to ask the accountability of the directors63
, and that in

the case of state-owned one-man companies the sole shareholder does not hold

the funetions of the representative director as it is usually in the case ofone-man

companies under the CC, the calling of the meeting bas some meaning. In fact,

this is costly and time consuming, and 50 long as the directors are appointed by

the sole shareholder, the issue of their accountability might be resolved by other

means ofcommunication between them and the shareholder64
•

%.2.1.4 Powen or tbe Sole Sharebolder

The scope of the subject..matters to be decided by the sole shareholder

(the state) are the same as those which are in the competence of the general

meeting ofsbareholder(s) in a stock company under the company law.

The special NIT Corporation Act and Regulations65 attached to it do not

contain any provisions regarding the competence of the general meeting of

shareholder(s). Thus, the provisions ofCC in this respect shall apply as a general

62 The decisiODS of the Supreme Court of 24 June 1971 and of 20 Deœmber 1985 aUow the
omission of the proceclures for caIIing general meetings of shareholder(s) in one--man
companies.
63 For example, directors and supervisars owe a duty of expIanation as ta the matters requesIed
by the shareholders al the general meeting (CC, art. 237.3), al the gencral meeting directors
may be released oftbeir liability to the company (CC, art. 266 (S and 6».
64 Making them submit business repons every three montbs for cxamplc.
65 In this part, citations are from the NIT Corporation Act before ils amendment in 1997.
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law. Matters to be decided by the general meeting of shareholder(s), as provided

by law, relate to fundamental changes in the organization or in the business

operations of the company, important interests of the shareholders, appointment

and removal of the company's directors and supervisors, and decisions which are

too risky to he left to the discretion ofthe directors66
•

In contrast, in Britain, despite the short period ofonly few months (from 1

April to 16 November 198467
) for which BT existed as a whoUy govemment-

owned company, in the TA 1984 there are provisions regarding subject-matters to

be decided by the Secretary of State during this periode These are the

appointment of directors, raising capital by issuing new shares and voluntary

winding-up.

Hence, in bath countries, subject-matters with respect to the "internai

control" of the company, as defined above, are in the competence of the general

meeting of shareholder(s) and the state as sole shareholder bas to decide them

according to its own will. In this context, by exercising its rights as shareholder

the state exercises ilS controlling power over the company. If the power of the

state is limited to the exercise of ilS rights as a shareholder, the situation is not

greatly different ta that of a normal one-man company operating under company

law, except for the nature ofthe shareholder. This is the case in Britain.

66 Sakamakj, Toshio Ils~ Naomi, Kaisha-holl (Company Law), new ed. (Seirin-sosho,
1993) al 138-39.
67 On 1 April 1984 a limited company was ïncorporated. On 6 August 1984 the business of
British Telecommunications corporation was transferred tu the company and sbares were issued
to the Secretary of State. On 16 November 1984 the Secrerary of Stace'5 advisers oifered 50.2%
of the ordinaJy shan:s for sale OD bis beha1f. Graham Cosmo & Presser Tony, supra DOte SB al
78-79.
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On the other hand~ in Japan, with respect to NIT, an additional guarantee

to the state power is provided. This is the approval to be given by the Minister of

Post and Telecommunications (MPT) ta eenain resolutions passed by the general

meeting of shareholder(s)~namely: (1) appointment and removal ofdirectors and

supervisors (NNTCA, art. 9 (2»; (2) matters related to fimdamental changes in

the company, such as changes in the articles of incorporation; distribution of

profits; mergers; dissolution of the company (NTTCA, art. 10 (1»; and changes

in the business activities (NTTCA, art. 1 (2)tl . Financial statements ofNTT, such

as its balance sh~ profit and loss statement and annual business report, are to be

submitted to the MPT (NNTCA, art. 12).

Bearing in mind that the powers of the general meeting of shareholder(s)

in NTI as state-owned one.man company are exercised by the Minister of

Finance (MF), it can be said that the omission of caIling and holding the meeting

would not disrupt the company's operations. Moreover, the approvaJ by the MPT

of the resolutions passed by the MF might have some meaning as a means of

keeping state control after the sale of shares to the public, but at the stage of a

state-owned one.man company its significance is doubtful. It is probably MOst

appropriate that resolutions of the general meeting be passed by the MPT instead

of the MF, and the consent of the MF be required ooly with respect ta financial

matters, thus making the system similar to that in Britain. Or, if the present status

S While onder the CC (art. 166 (1·1» the b'sjness ac&ivities are an absolutely neœssary
element to be set in the artides of incorporation and thus changes in tbem bave to foUow the
procedure for changes or the anicles, in the case of NIT this is DOt onIy an clement oC the
articles but il is cxpressly provided in the special aet as a matter for which the approval ofMPr
is absolutely Rquisite.
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quo is to be maintain~ why not consider the abolition of the provisions requiring

the MPT to consult the MF regarding matters fundamental to the companyo.,

2.%.2 Board of Directon

%.%.%.1 Structure

As mentioned above, the appointment and the removal of the directors of

NIT is carried out by a resolution of the general meeting of shareholder(s),

subject to the approval by the MPT (NTIC~ art. 9 (2». This requirement for

approval is unique even in Japan10. Instead, in Britain, at the stage of whoUy

government-owned companies, directors are "nominated or appointed by a

Minister of the Crown or by a persan acting on behalfof the Crown" (TA 1984,

s. 60 (6». This is a more reasonable system, especially at this staget because it is

not time-consuming and bas the same effect as the approval by the minister.

In both NIT71 and BT12 the directors have to be nationals of the

respective country. This requirement is probably due to the specificity of the

69 Prior ta giving approval, the MPT shaIl consult the MF on the foUowing issues: change in the
number of aU the outstanding shares of the company, distnbution of profilS, mergers and
dissolution of the company (N1TCA, art. 10 (1».
10 For cxample, approval regarding the appointment of the managers is DOt required in the case
ofhanJcjng and insurance bllsinesses in Japan.
11 NTfCA, art. 9 (1).
12 Robert Fraser cl Micbael Wilson, supra DOle 2 al 37; Nakamura, Daichi, Min 'eim-no Miji­
lœizaiegaJcu - nichi-ei-no rinen 10 genjitsll (The Political EcoDOmy of the Privatization ­
IdcololY and Reality in Japan and Britain) <Nihon-kei7Jü-byouron-sba, 1996) al 21.
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telecommunications industry73 as related to the protection of national interests

and privacy ofinformation.

The major concern with respect to managemen~ however, in bath Britain

and Iapan, was related to the improvement of management performance in order

to change the corporate culture. Thus, to engage people with outstanding

business knowledge and experience was the main line in the recruitment policy.

As a result, in 1984 out of a main board of thirteen in BT, nine had substantial

outside business experience, and the tier of senior management had a1so been

strengthened by extemal recruitment'''. And in NTT, out of a board of twenty-

five members only eight were directors of the public corporation, and three were

members of the incorporation committee75
• Thus, this stage ofcorporatization cao

be characterized as "privatization of the management,,76. But 50 long as the sole

shareholder, having the power to appoint managers, is the state, it is difficult to

imagine a management team not infIuenced by il.

2.2.2.2 Control of Decisions

In Japan, the state controls not ooly the managerial staff but also

intervenes in the operations of the board of directors. Some of the matters in the

73 There is the samc requirement aJso in tbe case of Cable et Wireless (Articles of Association,
s. 119 in relation 10 s. 3 A· (B) (i».
74 Newman Karin, supra note 34 al 24.
7.5 N7T-no JO-nen (The 10 years ofN1T) (Tsuushï-ban, 1996) al 4, 12; Shin-kaisha-no Tanjoll­
to Kadai, SIIfJI'Q DOte 60 al 757.
76 ln Japan, for iDSlaaœ, tbeIe an: two cWrereot words for "privatizalioo", namely "min'eika"
which focuses on the changes in tbc managemenI, and "min'yuuka" wbic:h foc:uses on changes
in tbc OWDCIShip.
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scope of the board ofdirectors' powers under the CC are subject to the approval

by the MPT. These are decisions on the issue ofnew shares, of convertible bonds

and bonds with preemptive rights for subscription of new shares (NTICA, art.4

(2»; the formulation of the annual business plan (NTICA, art. 11); and the

transfer of important equipment and settlement of collateral on such equipment

(NTICA, art.13). The legal nature of the approval to be given by the MPT will

be discussed in detail in Part 4.1. It is sufficient here to mention that this was

required in order to prevent reduetion of the state holding without its consent

and, therefore, to black a self-privatization ofthe company.

2.2.3 Supervision

In Japan, the state ensures its controlling power over the one-man

campanies undergoing privatization not ooly by its participation in the capital and

exercising the shareholder's rights, and by its intervention ioto the decisions ofthe

board ofdirectors, but also by taking measures to strengthen the supervision over

the company's perfonnance.

First, the supervisors are appointed and removed by the representative of

the state-shareholder. This is a matter again subject to the approval of the MPT.

The number ofsupervisors is set at three in the special aet (NTICA, art. 14 (1».

Second, supervision is not ooly exercised by the appointed supervisors77,

but also a certain supervisory power is admitted by the special &Ct to the minister

77 Supervisars (kansayaku) in Japan are empowered by Iaw to monitor and review the legality
and performance of the directors' aetivities (CC. art. 274 (1». In exen:ising this fuDdion,
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as weIl. Sînce this is not a power of the MPT set out especially for the stage of

one-man company with the state as sole shareholder its peculiarities will he

outlined in details later in Part 4.1.1.

2.3 Signifiance of the Stage of CorporatizatioD

This stage of transfonnation of the public corporations into stock

companies, i.e. the stage of corporatization, cao he considered as preparation for

their privatization, making it possible to achieve this through the sale ofshares. At

the same time, this was preceded or immediately foUowed by alIowing new coUy

ioto the market to encourage competition71. Furthennore, with respect to

corporate govemance, it can he said that the transfonnatioo ioto stock companies

is significant because it ends the former uniformity in the ownership rights of the

state. The owner of the assets is now the legal entity itseU: and the state becomes

owner merely of the shares and debentures issued by the company. Therefore, a

change to a private type ownership occurs. This aUows the companies to organize

supervisors may al any timc caU on a diIector, manager or other employee for a business report,
or investigate the atrairs of the company and the state of its assets (CC, art. 274 (2». The
supervisors shall examine the proposais and documents whieh diredors propose to submit to the
geoeraJ meeting of shareholders, and shalI report their opinion thereon to such general meeting
if they recognize there aR matters in violation of laws, ordioonces or the articles of
incorporation, or seriously unreasonable ooes (CC, art. 27S). Supervisars aIso have
responsibility for monitoring the auditing as weU, whieh in large companies is entrusled to a
certificated public accountant or an acœunting firm. For detaiIs on the development of the
supervisory system in Iapan, sec especiaIIy Ken-ichi, Yoshimoto, supra DOle S6.
71 In October 1981, Merauy obIained a 25-year rencwable liœnse ta operate a national and
international digital network to compelc agaiDSt BT's tnmk trame; being the sole c:ompetitor
until al least 1990. Newman Karin, supra DOle 34 al 4. On the other baud, in Japan, from June
1984 until March 1985 five newly eslablisbed compaaies rcceived permission from the MPT to
operaIe Type 1carriers (they have their own fadlities aud are requiRd to obtain Iariffapproval).
Shin-lulisha-no TonjOll-lo KtIdDi, SIl1'Q DOte 60 al 766.
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their accounting systems in the same manner as companies established under the

company law79
, to rethink their internai organization and to make sorne changes

in itlO, and not to depend on government subsidies. The Iast is, however, very

risky al the stage of one-man companies, because the campanies still do not have

acœss to the stock market for equity financing, and, in the case of ST,

borrowings have to be approved. A listing as saon as possible and quick sale of

shares is therefore indispensable.

In addition, since the sole shareholder al this stage is the state, it is

difticult to think about major changes in the corporate culture. Thus, it can he

said that the state still keeps its controUing power over the company merely by its

participation in the capital. In addition, the Înterests of the state as sole

shareholder are further protected by the incorporation statutes, prepared by its

representatives. In the case ofNTT and BT, as shown above, this protection was

strengtbened to a certain extent by a number of provisions, introduced in the

special aets. Thinking about the importance to the public of the entities to he

privatized, this cao he considered as a rational policy, but ifcorporatization is not

foUowed immediately by sale of shares to private inVestorsl1
, it risb altering the

main purpose ofprivatization.

79 Tbc 8CQ)IlDting systems had 10 be a SIaDdard bath 10 satisfy the relevant stock cxchanga and
to produce the information requin:d to underpin the various reports and prospectuses, and the
assets had to be valued realisIically. C. D. Foster, Privatizalion. Public Owne,ship tIIId the
Regulation o/Nalu,alMonopoly (Oxford: B1ackwdl, 1992) al 126.
10 Managers recognize the prospect of a clearer and cleaner operation and the opportunity 10
replaœ complex and irrational rules and procedures with tbose of a better design. For more on
the c:hallenges to managers ofenterprises to be privatized, sec ibid al 127.
1. Tbc period of BT's existeDœ as a wooDy lovemment~woed company was just seven and a
ha1f months (sec supra note 67), while in the case ofNIT il lOOk DIOR than ODe and a balfyear
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• 3 STAD INTERVENTION AT THE STAGE OF MlXED

ENTERPRISES

3.1 Maed Enterprïse

A mixed enterprise is one in which the state and private entities have

•

•

participation in the capital and/or the management of the enterprise12
. The state

holds ooly one part of the total number of the outstanding shares, and individuals

and/or companies without govemmental participation hold the remaining part.

There are cases where the state and private companies, investing in a joint

project, establish a mixed enterprise for its realization. These enterprises are not

within the scope of the present study. The focus here is on mixed enterprises

fonned as a result of seUing the state shares in a public enterprise that bas been

transformed into a state-owned one-man stock company. Renee the shares owned

by individuals and/or private campanies are not subscribed to at the stage of

establishment, but rather are a result of the sale of shares by the govemment in

the process ofprivatization. Thus, after the sale, the "complete control" that state

enjoyed during the stage of corporatization13 is restrieted and limited to a certain

extent.

(NIT was established as a special company on April 1, 1985, and the first sale of sIwes look
&1aœ in 0c.10ber 1986).

Lloyd D. MusaI!, Mixed Enterprise: A Development Perspective (Massachusetts: Lexington
Books, 1972) al 3.
13 Sec Chapter 2, above.
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In a mixed enterprise the ownership percentage of the state varies trom

holding ail the shares except one to holding ooly one sbare. When the state

ownership is more than 50 per cent, the enterprise is considered in Britain ta be in

the public sector. The criterion is thus quantitative, and is equivalent ta that for

the "majority controUed" companies14
. Notwithstanding this, it is possible ta have

a "majority controUed" company not on an ownership basis but on the basis of

control of the company's management through having the majority of the votes in

the board ofdirectors.

When state ownership is reduced ta Jess than 50 per cent, the entity is

considered in Britain to be privatized, while in lapin it is neœssary for the total

number held by the state to be sold. Despite lhis difference, in both countries after

the sale of sorne or all of the shares, the state makes use ofdifferent mechanisms

in order to keep an eye on the performance of the "privatized companies"·5.

... Sec Part 1.2, abovc.
15 The tenn of "privatizecr' company will be used despite the differenœ that exists in both
countries.
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3.2 Legal Deviees for Keeping the State Control

3.2.1 Measures Related to the Shareholdings of the State

3.2.1.1 CODtinuous Bolding or. Certain Number or
Shares

In Britain the first phase of privatization (1979-84) involved the sale of

tinns with no real characteristics that would justify their retention in public sector.

The usual approach was the partial sale of shares with the government retaining

ownership of just less than 50 per cent16
• The same approach was used in the

privatization of the first public utility, DT, with which began the second phase of

the privatization in Britain. Its shares were sold in tranches and thus, for a certain

period, the state held a percentage of shares17
. Section 6S ofthe TA 1984 enables

the Secretary of State to set a figure for the maximum government shareholding

in the company, which may be replaced ooly by a new lower lirnît. For DT the

initiallimit was set at 49.803 per cent".

On the contrary, in Japan, NTTCA provides for a continuous holding by

the state19 of one-third and more of N'IT's shares (NTICA, art.4 (1», and the

disposai of shares is to be decided by resolution of the Diet when passing the

16 Cento Veljanovski, supra note 13 al 4.
17 It lOOk almost teo yean 10 seO ail the CMltslanc:ling sbares be1d by tbc govemment in BT. In
1984,50.2% were sold, in 1992 the govemment n:duced ilS holding to approximalely 22% and
in 1993 sold ail the remaining shares. Man:us Brooks, supra noie 35 al 73.
D He 49511984-5.
19 With respect to œmpanies undergoing privatizatiOD in the field of telecommunications, the
same obligation of the govemment to hold a certain perœntage of the sbares is RqUÏJed in
France and Germany.Asabi-shilftbun (16 February 1997).
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annual budget. However, at the tinte of establishment of the company the

ownership ofthe state wu set al one halffor a period of 5 years. At present, after

the fifth sale of NTT's shares, the state is still the owner of 53.3001090 of the

outstanding shares of NIT91, sufticient to have "majority control". Therefore,

NIT cannat be considered as a "privatized" entity even on the basis ofthe British

definition. This is a critical ditTerence between the British and Japanese

approaches to the privatization of their telecoms, and is a sign of how cautious

the Japanese govemment is with respect to the sale ofits shares.

The purpose of this continuous shareholding by the state is, on the one

band, to avoid decision-making that is undesirable from a "public interest" point

of vieWJ2 aneL on the other band, to prevent the acquisition of the enterprise by

foreign companies93
• In order to keep the percentage held by the govemment

unchanged it is provided that the disposai of shares owned by the government is

to be decided by the Diet in the relevant annual budget (NTTCA, art. S) and

decisions on the issue of new shares, bonds convertible in shares and bonds with

go This perœntage of stafOoOWDed sbaœs in N1T can be explained by the ecooomic crisis in
Japan after the coUapse of the SCM:a1led "bubble" ecooomy in the end of the 80's. Awaiting the
stabi1ization of the finaociaI marlœt, the Japanese govemment postponed the sale of NIT's
shares year by year to end op witb a period of more tban 10 years, from the third sale in 1988 to
the fourth in 1999, of DOt seUing any sbares. However, as a œsult of Iwo sua:essive sales in the
Iast IWO years, the SIate ownersbip was n:duced from about 66% ID S3.300/-, which is the sigo of
a De\\' wave in the development of NTr's privatizaliOD. On the "bubble ecoDO~, sec
especialIy Christopher Wood, The Bubble Economy. The JQJKlIIe. Economie Co//llfAW (Tokyo:
Charles E. TuU1c Company, 1993). On the sales of NTr's shares and changes in ilS
shareholders structure during the period 1985-1994, see NlT-no l'Men, supra DOle 75 al 28-29.
91 On NTr's sbares and sbareholders (as of March 31, 2(00), sec At1ac:hment 9 10 Annual
Repon, NIT, onliDc: NTI <bttp:llwww.nttco.jploewslnewsOOdOOOSIOOO526_09.htmI> (Iast
modified: 26 May 2000).
92 Such as to stop providing unprofilable services or in unprofitable arcas.
" Inoue, Teruyuld, NIT Kyousou-to Bllnlultsu-ni Chyokumen-SU11l Jyouholl/co-jidDi-no Kyojin
(NTI, the Giant FacinI Competition and Divestiture al the Time of Infonnatization), 2nd cd.
(Otsuki Shoten, 1996) al 47-Sl.
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preemptive rigbt to purchase new shares, are to be approved in advance by the

MPT (NTICA, art. 4 (2».

Keeping the position ofcontrolling shareholder, the state cao influence the

decision-making 00 important issues at the NIT's meetings of shareholders Of,

even more than influence, the state CUl also pass the decisions that it considers to

be suitable to the "continuous existence" of the company. In this respect it is

oecessary to hold at least one-third of the outstanding shares, which is exactly the

percentage provided in NTICA, in arder to be able to black an opposite decision

proposed by other shareholders. This is because decisions regarding changes in

the articles of incorporation, mergers, liquidation, dismissal of directors and

supervisoes, have to be passed by a special resolution94 (CC, art. 257 (2), 280,

342 (1), 404 (2), 408 (1».

Moreover, despite that the appointment of directors and supervisees,

which is the other element ofthe notion of"internai control", is to he decided by

an ordinary resolution (CC, art. 254 (1), 280 (1», its quorum is the same as that

required for a special resolution (CC, art. 239 (1». There is a possibility for the

quorum ta he reduced in the articles of incorporation ta one..third of the

outstanding shares (CC, art. 256-2) but it is doubtful that in the initial articles

such a provision would be stated. As for the subsequent changes in the articles, it

is necessary for a special resolution to he passed (CC, art. 343). Therefore, by the

!lN For a special rcsolutiOD ID be passed the prcseoœ ofsbareholders owning moœ tbaD ouc-balf
of ail the ou1standiog sban:s and a majority of more than two-tbircIs of the vOIeS is necessary
(CC, art. 343).
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requirement of a quorum for the ordinary resolution with respect to the

appointment of directors and supervisors, the presence of state'S Dominees in the

boards is guaranteed. Even in cases where the quorum bas been reduced, usually

the shares disposed ofby the state are dispersed between numerous shareholders,

and for this reason it is almost impossible for the minority sharebolders to choose

their own candidates as directors. Furthermore, in Iapan the possibility for

cumulative voting may he eliminated by a separate provision in the articles of

incorporation (CC, art. 256-3), and in practice most ofthe corporations do 50
95

•

Thus, in Japan the state may easily keep ils control merely by continuous

holding ofat least one-third ofthe outstanding voting shares. Needless to say, tbis

provision for continuous holding of shares by the state is sufficient to prevent the

full privatization ofthe concerns as understood in Japan.

In Britain, one of the ways of detennining the powers of the government

in the enterprises to he privatized is to properly set their content in the articles of

association of the compan~. The articles of association provide ail the rights of

the shareholders and the relationship between them, and the manner of pursuing

the purposes of the company. In arder for any or ail of the provisions of the

articles to be changed, a special resolution of75% ofthe ordinary voting shares is

9S Uwayanagi, Katsurou, MArt. 256-3" in Uwayanagi, K., Otori M. &. Takeuchi, T., Shimpan
ChuushakM KDishahofl (Comment on Company Law, new ed), vol. 6, KabllShiki-kaisha-no
Kikan (2) ans. 254-280 (Corporations' &dies) (Yuubungaku Commentaru, 1997) al 52.
SI(j Tbere are two main documents regarding the incorporation of a company in Britain. ODe is
the Memorandum of Association and the 0Iher is the Articles oC Association. BroadIy spoaking,
by its Memorandum of Association a company proclaims to the wodd the extcma1 aspeds oC ilS
coDStitution and capital structure, whilc the Articles of Association are c:ooccmed witb maI1CIS
of intemaI orgaoization, which are primarily of interest to ilS own members and officers. L.S.
SeaIy, supra note 47 al 104.
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required ta be passed at the general meeting of shareholders (Companies Act

1985, ss. 9, 378). Hence, if the government does oot want the content of these

provisions ta be altered, it must hold at least 25% of the voling shares. It is

possible for a shareholding of this percentage ta be maintained for a certain

period in large enterprises undergoing privatization, because ofthe sale ofshares

in tranches!17. However, the holding of such a percentage ofcompany's shares in

the long term diminishes the attractiveness ofthe enterprise.

In this case, wheo the governmeot keeps a certain percentage of

company's stock, usually it makes a promise oot to use its rights as an ordinaJy

sbareholder to intervene in the business decisions of the company. This takes the

form of a letter of non-interference in the normal affairs of the business, which

undertaking is set out in the prospectus ofBT as foUows:

HM Govemment does not intend to use its rights as an ordinary
shareholder ta intervene in the commercial decisions of British
Telecom. It does not expect ta vote its shareholdings on
resolutions moved at General Meetings although it retains the
power to do 50.

91

However, it is not ta he forgotten that this proDÛse was generously made

after the government set out provisions in the articles of association giving it

stronger rights and powers than those of an ordinary shareholder. These powers

will be examined in the foUowing section.

97 ln fact, in BT a govemment holding of more tban 25% ofthe ordinary shares was maintained
between the first sale in 1984 and the second in 1992. Sec supra note 87, above.
SIl Newman Karin, svpra note 34 al 23; Cento Veljanovski, svpra note 13 al 128.
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3.2.1.2 Special Sbares

When the state docs oot maintain a certain percentage of shares in the

privatized campanies, there are other means to keep its controlling power. One of

them is to issue shares with multiple voting rights99 or shares with special rights.

such as shares with veto rights.

In faet, when the governrnent wants to avoid a foreign capital undesirable

to the govemance ofthe company, to preveot the privatized company ftom being

taken over by another enterprise during the transitional period of adaptation to

the new environment ofoperating as a private company, or ta forbid the disposai

of assets important to the operations of the enterprise, the govemment in Britain

makes use of the so-caIled "special share". The main concem in setting this

"special share" is on the future organizational and shareholders structure,

management, and control ofthe privatized company.

The "special share" is known generaUy as the "golden share"lOO, however,

in ditferent campanies it takes different names101
• The different names suppose

519 A1though issue of shares wim multiple voting rights is agaiost the prinQple of "equal
treatment of sbareholders", this is used in exceptional cases as a means to kcep the controlling
power of certain shareholders, namely wben as a result of issuing new shares ü foUowing the
rule "one sbare one voting right" the controUing sbareholder will DOt be able to control the
resolutions on issues important to the company. The issue of shares with multiple voting rights
bas bœo used by entirely privalC companies, and the stalC cao takc this opportunity in order 10
keep its control over companics undergoing privatization or aIready privatized ODeS.

100 On "golden share" in Britain, sec Peter J. Curwen, supra note 2 al 216; Ceoto VeijanovsId.
supra noie 13 al 127-28; Vmœnt Wright, Introduction, "Cbac:un privatise à sa mani~re" in
Vmcent Wright, ed., Les Privatisations en Europe. Programmes et Prob/~mes (Ades Sud,
1993) 9 al 46; Jeremy 1. Richardson, "Pratique des privatisations en Grande-Brelague" in
Vmœnt Wright, cd. Les Privatisations en Europe. Programmes et Prob/~mes (Ades Sud,
1993) 73 al 91; Stilpon Nestor cl Marie Nigon, supra note 17 al 18; Trésor de S.M, LoodJes,
"La privatisation au Royaume-Uni" in LiJ privatisation en Asie. Europe el Amérique lAline
(Paris: OCDE, (996) 29 al 38; Hubert de VauplaDe MLes aspedS juridiques des privalisations"
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different special rights attached ta this share. In DT this was caIled the "Special

Rights Redeemable Share". In this study the commonly known term "golden

share" will he used. The peculiarities ofthis "share" as set out in DT's articles of

association are described and analyzed below.

(A) Sbareholder

The golden share is a one pound per value share. It is held by the

government and may he transferred ooly ta the Secretary of State, a Minister of

the Crown or any persan acting on beha1f of the Crown102. Thus, not ooly the

present but also the future "special shareholder" is detennined, which is in

contradiction ta the principle of '1i'ee transfer of the shares". However, this is an

understandable provision having in mind the nature ofthe shareholder.

(B) Setting out in tbe Articles ofAssociation

The detailed content of the rights attached to the golden share is

determined in the articles of association ofeach company. In principle, in Britain,

in Fabrice Dion, ed., Les privatisations en France, Allemagne et Grande-Bretagne (Paris: La
Documentation française, 1995) 47 al 59; Jan Snaith, supra note Il al 141, 150, IS9~;

Nakamura, Daichi, Gendai /girisu KoukigytJll-ron - Ko1cuyuu/co 10 Min 'ei/co no Taikou (Ibe
Modern Theory or Public Enterprises in Britain .. Nationalization versus Privatization) (Tokyo:
ShiJatana"'5hobou, 1991) al 157; 81mb, Tadashi, "Eikoku..ni-dœru Mïn'eib-no Shomondai"
(Problems orthe PrivatizatiOD in the UK) (1989) 41-1-2 Koueki-jigyou kenkyuu.
lOI ln Cable et Wireless, Amersham International, Britoil and Enterprise Oil il is c:alled "Special
Righas Preference Sbaœ", in Jaguar - "Special Rights Redeemable Sbare" as in BT, in SeaIink"
"Preference SbaR", and in British Aerospaœ - "Special Share". HM's Treaswy, Official
Committee on Nationalised Industty Polie)" Special Rights Shores (23 July (985) Annex A
1021bc wording ûom the Articles or Association orBT is as foUows: Art. 12. (A) "The Special
Sbare may he transferred only to the 8ecn:tary of State, a Minister of the Crown or any persan
acting on beba1fofthc Crown." AU citations orthe BT's Articles of Association conceming the
golden sbare are ûom Kenneth Wiltshire, supra note S8142-43.
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the company Iimited by shares is considered to he a kind ofcompany established

on the basis of mutual agreement between the shareholders103
• Hence, the

shareholders may agree to set out certain provisions in the articles ofassociation

including the issue of shares with special rightslN. Thus, it cao be said that with

the introduction of the golden share in the articles of association a new class of

shares is created. The peculiarity here is that this class of shares coosists only of

one share and the shareholder is the govemment.

(C) Time of Setting out

At the time when the decision for privatization ofan enterprise is made, it

is not necessary for a golden share to be introduced in the articles ofassociation.

The govemment still holds sufficient percentage of shares to black any decision

against its palicy. With the progress of privatization, at the moment when the

percentage of shares held by the governrnent is about to he reduced below SOOI'o,

by a special resolution at an extraordinary general meeting of shareholders, the

103 A1thougb French legal theory follows the British c:onœpt tbat the "société par actions" is
eslablished on the basis of a mutual agreement between the sbareholders, Franœ look a
completely ditrerent position with respect 10 the issue of"adion spécifique". In France the issue
or an "action spécifique" is 10 he deddcd case by case, with a separate "d6crâ" or the MiDistcr
orEœnomy after decision for the privati7Jllion of the rapectÎ\'e enlerprisc bas been takcn. ABd
this takes the form DOt ofan issue ofa new sbaœ, but ofacolMl"SÎon oCan ordinaJy sbare into a
special OOC. This conversion is allowed by an. 10 of the special to the CoIlllDeœial Code Loi
reiatiw QJa modalilés des prlvaliSDlions (L. nO 86-912 du 6 aOOt 1986), modified by the Loi de
privatiS/llton (L. nO 93·923 du 19 juillet 1993).
leM "(A)Dd the Company sbaII bave the power from lime to lime 10 divide the original or &Dy

incœasc:d capital into classes, and to attach theJao any preferadial, defened, qualified or odIer
special rights, privileges, RSb'Ïetions and COnditiODS. ft ST, Memorandum of Assoc:iatioD, SIlp'a

note 50 art. 6.
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memorandum of association is partially amended to issue one golden share105
• In

the case ofBT the golden share was introduced by a special resolution passed on

July 24, 1984 regarding the inCfease of the company's sbare capitalU
)6. At that

time BT was still a whoUy govemment-owned company. The first disposai of

shares by the govemment was decided to he of 50.2% by setting the first

investment limit under s. 65 of the TA 1984 al 49.8% on November 16, 1984107
•

Henee, the golden share was introduced in BT's articles of association before the

tirst sale of company's shares. Thus, it is easy to understand why the state

promised not to exercise its voting rights as ordinary shareholder.

(D) Rigbts Attacbed

The rights attached to the golden share in BT are set out in its articles of

association101 and cao he summarized as foUows:

105 This was how the golden sbare was created in the case of Cable &\ Wireless, Britail and
British Aerospaœ. NHK Sbuzai-han, JOllholl-ga hashi11l. sekai-ga /cawtll"ll (Special Project
Group of NHK, The Information is Running, the World is Changing) (Fukumura-shuppan,
1988) al IS5; Inoue,T~ "Eikoku Min'eika-kigyou-ni-okero toklœn-yuusen-kabushiki ­
"ougonkabu"-0 C &\ W-sha-no jirei..ni-miJu" (Special Preference Sbare in the Privatized
Enterprises in the UK - the Example of C cl W's "Golden Share") 24-1 Kawasaki Keizai
Daigaku "San&Vou-Kenkyuujo Kiyou" 63 al 7S; Nakam~ Daichi, supra note 72 al 21.
106 MBy Special resolutioD passed on 24 July 1984: (...) (ü) BT's sbare capital was inc:œased
(to...) by the aeation of 1,999,800,000 Ordinary Shares of25p each, 750,000,000 11% pu cent
Redeemable Cumulative Preferenœ Sbares of li each and ODe Special Righls Retkemable
Preferenc, Shore of fI." [empbasis added]. BT, Memorandum of Association, supra note sa
art. 6, n° 2.
107 Cosmo Graham &\ Tony Prosser, supra DOle 58 al 79.
lœ In France, the rights auacbcd to the ~ldion sp6cifique" are provided in generaI in art. 10 of
the Loi relatlw ma modalités du priYDlisations (L. nO 86-912 du 6 dt 1986), modified by the
Loi ta prlvaIIsatiOll (L. nO 93-923 du 19 juillet 1993) lDd are specified for cach enterprise in the
sep8IIte"~" issucd for tbis.

44



•

•

•

(1) The rigbt to limit the shareholding of individuals or group of

individualslO9
• The shareholdings by any individual or group of individuals in DT

is restrieted to 1S%110. This means that if the holding of any individual or group

of individuals is about to exceed this percentage, the govemment bas a veto right

to oppose the acquisition. By exercising dûs right it can avoid the holding ofmore

than the aIIowed percentage of shares. Furthennore, it is not possible for this

percentage to he changed without the consent of the govemmentill • Sïnce the

ooly fimction of the golden share in this case is to entrench certain provisions

about the limitations on shareholding, which provisions are then applied by the

log There are two clifI'erent typeS of scbemes with respect to the restrictions on sbareboldings.
One, peculiar to Britoil and Enterprise Oïl, is that ifany persan controls, or makes an ofJer for,
more of 50-.10 of the voling rights, then the special sbareholder will bave one more vote al the
general meeting than aU the otber shareholders. The other is that applied in BT. For more
details, sec Cosmo Graham, "Privatization - the United Kingdom Experience" (1995) 21:1
Brook. 1. Int'l L. 185 al 197 (hereinafter Graham, "Privatization"]; Cosmo Graham cl Tony
Prosser_ "Golden Shares: Industrial Policy by Stealthr [1988] Public Law 413 al 415
[hereinafter Graham cl Prosser, "Golden Sbares"].
110 This perœntage is usuaIly set al 150/0, but theœ are cases where il is higher_ for example in
Enterprise 0iI il is set al SOO/o. Peter Curwen, supra note 2 al 216; Cento Veljanovski, sup'a
note 13 al 127-28.
111 The wording from the Memorandum and Articles of Association ofBT reads as follows:

An.12 (8) Notwithstanding any provision in the Articles to the CODttary, each
of the following matters shaIl be deemed to be a variation of the righls
auaehâng 10 the Special Sbare and sball ac::cordingly be effective ooly with the
consent in writing of the Special Slweholder.

(ü) the issue of any shan:s in the capital of the Company with voting
rights aUached thereto, DOt being sbares with rigbts identical witb those
attacbi"l 10 the Ordinary SbaJes of the Company provided that therc
shaU be exc:luded from Ibis sub-paragraph (ü) the issue of any sbares
wbich do DOt coDSlitute equi1)' sbare capital and which when aggrepted
with aU other such sbares cany the right ID cast less than 15 per cent of
the maximum number of votes capable of being c:ast on a poil al any
GeDeraI Meeting (in whatever CÎlalmstaoc:es and Cor whatever purposc
the same may have been convencd).
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directors, sorne authors have coocIuded that it is possible to bave such limitations

without a special preference sharell2
.

If we compare this limitation 00 shareholdings in Britain with anaIogous

provisions in Japan, we cao find some common points as weB as sorne differences.

The common point is that in the NTfCA (NTICA, art. 4-2 (3», for example, a

limitation of 20010 on shareholdings by foreigners is provided113. The diff'erence is,

however, in the percentage of the limitation l
.", and the requirement with respect

to the nationality ofthe holders ofthis percentage. While in Britain, the restriction

applies ta bath British nationals and foreigners without distinction, in Japan it

applies ooly to the foreign sharehoIdingsll'.

In Britain, when the percentage ofshares held in the company exceeds the

provided maximum, the sharehoIder is compulsorily divested of them and the

112 Examples iDclude British Airways and the TSB. Graham, "Privatization", supra note 109 al
197; Graham al Prosser, "Golden SbaJes", supra DOle 109 al 416.
113 This limitation was a strengthened one in comparison 10 the general provision in the
Telecommunications Business Act (art. Il) which set up a limitation of 33% tg the
shareholdings by foreigners witb respect 10 any other business related 10 the industry. This
provision was removed in 1997, exœpt for NTT and KDO, where the 2001'. cap on foreign
investment is still in fon:c.
114 ln France, for instance, before the amendment of Loi n° 86-912, the approval ofthe Minisler
of Economy was necessary in cases when the shareholding of a person was going tg exceed
1OO/o. Now the Minister of Economy fixes in a "décret" severa! thresholds calculated as a
percentage of the capital or the voting righas. When a person or group of persons is going to
purçbase a nomber of sbares e.m:eding one of these thresholds, he/sile bas 10 take in advanœ
the approval of the Minister (Loi nO 86-912, art. 10 (2) nOl). In EIf-AquitaiDc the thn:sholds are
fixed al 1110, I/S aDd 113 (Décret n° 93·1298 du 13 décembre 1993, art. 2 (1». In Canada, with
respect to the limitation on sbareholdings in PctIo-Canada the artic:les of ameodment of the
company sha1I contain "provisions imposing constraints on the issue, transfer and ownership ...
of voting sbares of Petto-Canada 10 prevent any OBC person, 10gether with the associates of that
person, from holding, beneficially owning or conttolling, directly or indirectly, otherwise than
by way of sec:urity only, in the aggregate VOIing sbares 10 which are aUacbed more than 10% of
the votes Ibat may ordinarily be cast to eIect diRdors of Petro-Canada, otber than votes that
may be 50 cast by or 00 behaIfof the Minister" (s. 9 (a». And with respect to DOo-residents the
limitation on shaRholdinl is 2S% (5. 9 (b».
115 See Part 3.2.2.2, bclow.
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shares are sold to other parties. While the procedure is being carried out, the

shareholder is deprived of the voting rights116
• In Japan, the company will not

enter the name and the address of 50ch a persan in the register of shareholders,

and bas to take the necessary measures to ensure that the "ratio of voting rights

of foreign nationals" does not reach or exceed one-fifth. The effect is the sune as

in Britain, i.e.. the shares exœeding the provided perœntage will not have voting

rights and their owners will he obliged to dispose oftheml17
.

(2) The right to monitor the composition of the board of directors and

right to participate in il. In the articles ofassociation ofBT it is provided that the

top managers shaIl be British nationalslll, and that the govemment shall appoint a

few of theml19
. This system of appointment of one or more directors by the

government and of monitoring the composition of the board, is known as the

"government directors" systeml20
• ft is stated in the articles of associationl21 and

116 Graham, "Privatization", SIIpra DOle 109 al 197.
117 The samc is true in France, where the holders of ilIegai shares are deprived of their voting
rights. an: made to dispose the sbares in Ihree months and if they do DOt obey, their shares are
compulsory sold al the stock market. For detaiIs, sec Décret ,,0 86-J/4J dv 25 octobrre J986,
pris pour l'applicatio'' de l'article /0 de la loi ,,0 86-912.
III Robert Fraser & Michael Wilson, supra note 2 al 37. The same is truc in the case orc et W,
RoUs-Rayee, British Aerospace. Nakamura, Daic~ supra note 72 al 28.
119 Peter Curwen, supra note 2 al 216; CentoVe~ supra note 13 al 127-28.
120 The same "state representative system" of appointment of one or two SIate representatives
without voting rights al the board of diredors or the board of supervisors is provided in France
as weil (Loi nO 86-912, art. 10 (2) 0°2). For Eif-Aquitaine, the nomber ofso-appointed diJectors
is set al two (Décret nO 93-1298 an. 2 (2». In Italy as we~ there is a simiIar system of
appointment of one or more directors to the board of directors of companics with state
panicipatioD, which as in Britain is limited ta the case when this is incIuded in the articles of
association of the company. Their Jemova1 is aIso the prerogative of the &laie (Codiœ Civile,
art. 2458 (1».
121 In Britain, il is coDSidcrec1 that acIirecIor may be made inemovable by using the technique of
~ghted voting" or by providing in the articles that each class of share shouId cany the
exclusive right ta appoint one dïrector. L.S. SeaIy, supra DOIC 47 al 261, notes 3. Renee, this
right attached to the golden share is DOt a unusuaI pradiee.
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cannot be changed without the consent of the govemment (BT7s AA, art. 12 (B)

(i».

Whereas in BT two of the directorsl22 are directIy nominated by the

govemmen~ thus imposed on the companY7 in lapan ail the directors are e1ected

at the general meeting of shareholders and subsequendy approved by the MPT in

order for the resolution to be enforcedlD
. Thus, it can he said that the Japanese

system seems to be more relaxed7 because the shareholders and Dot the

government elect the directors7 however it clearly contains clements of both

private and public law.

On the other han~ in Britain the appointment ofgovemment directors is a

requisite of the golden share and therefore seems to he ofa private law nature. In

addition, the loyalty ofthe government-appointed board members is considered to

be ta the company, and not to the government. In most cases this bas been

expressed in a letter to the chainnan of the new entity and outlined in the

prospectus at the tinte of tlotationl24
• Although guidelines are issued to the

122 MarcusB~ sufJ'a note 35 al 73; Robert Fraser &: Michael Wilson, SIlpra note 2 al 37; D.
Clemen~ supra note 8 al 171. But Kenneth Wiltsbin: speaks about five govemmeDl-nominated
diredors in BT in relation ta the oversight of the speàal shan: agreement. KeDDdh Wiltshire,
supra note 5 al 55. In this study the number two will be used, with the remarie that DO matter
whether IWO or five of the directors are nominated by the government, the nomber of .,.
appointed directors is less tban a majority in the board of diredors (consisting of 13 members)
in BT. Most important is the existence of this system and the impact it bas on the govemanœ of
the company.
123 ln Petro-Caaada, before the date on which shares of the company are first issued to perrons
other than the Mïnister, the MiDister may, with the appruval of the Governor in Council,
appoint the chairperson, chief executive offiœr and otber diredors of Petto-Canada to hold
office for a period of ODe year (5. 16 (2». This option given to the Minister may be exercised al
bis OWD discmion beCore the privatizalion ofPcIro-Canada. After prMuizatiOD the directon are
ta bc eleded purswmt to the CBCA witbout any inteMDtioD of the JOVCI1UIICIIl in Ibis rapea.
'Ibus, it cao be said tbat regardiDg the manqement of the company the system in Canada is
completely based on private law, without any remaindcr ofpublic Iaw clements.
124 Kenneth Wiltshire, SI/pra noce 5 al 44.
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directors on appointmeot, there is no requirement for reporting from them back to

the ministerl25
, thus they are oot responsible to the govemment or the

parliamentl26
• Furthermore, so-appointed directors are not to be civil servantsl27

and in the case of DT two businessmen have been appointed. They were not

alIowed to hold executive office in the company or to be its ehairman or deputy

chairman. However, unlike other directors, a general meeting of shareholders

could oot dismiss them121.

Despite the difference that ail of the directors of NTI have to he

subsequeotly approved by the MPT and that only two directors ofBT are directly

nominated by the government, and despite the fact that in Britain the govemment

bas to promise that sueh appointed directors will not impose the government's

will while in lapIn there is no sueh necessity, in bath countries it is elear that the

govemment continues to monitor even the daily operations of the company by

ensuring that the whole or part of the board is composed of people who will

pursue government policy.

In 1994, the provision for government-appointed directors was

abolishedl29
, as the govemment felt that it was inappropriate as it no longer

125 Ibid. al 56.
126 In llaIy, for instance, altbougb the rights and duties ofthe directors appoinled by the staIC are
the same as thesc of the otber direcIors (Codiœ Civile, art. 24S8 (3», Ihey are considered 10 be
c:ivi1 servants and to have responsibilities DOt to the company but the state. Tulio AsaueIIi,
"ControUi C amministratori oeU'8DODÙDa di Stato" [19331 Riv. des Dir. CoIIUIICIâaIe 284; 1.
Giorgio Ciao &1; Alberto Trabuccbi, Commentorlo Bnve al Cot/ice CÎ\1i1~, 2056-20S8, 4th ed.
(CEDAM, 1992).
127 According 10 the rulcs of British public administration civil servants are appointed ooly
when an enterprise rec:eives government subsidics. Kenneth Wiltshire, SIIpt'Q note 5 al 56.
121 Marcos Brooks, suprQ note 35 al 73.
1251 Ibid.
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owned shares in the companyl3O - a1though its other powers in connection with

the golden share remained unchanged until its redemption.

(3) The right ta oppose a voluntary dissolution or winding up of the

company13l. This provision in the articles of association is meant to prohibit any

attempt at the dissolution of the company. In Britain it is necessary to have the

written consent of the special shareholder and in Japan the approval132 of the

MPT. The rationale behind such a measure is in the importance of business

operations of the privatized concems to the public and in the "universal

services"133 that they are required to provide. As far as society as a whole is

concemed, the govemment cannot allow these companies to he dissolved at the

will of some of the investors, even if they are a majority of the shareholders.

Therefore, concems regarding social objectives in this case prevail over the

economic ones.

(4) The right to oppose the disposai of aU or substantial part of the

company's or of its subsidiaries' assets134. What is "substantial" part of the assels

is to be determined by the articles ofassociation, and usually it is said to be a part

IJO The sale ofaU the rernaining govemment~ shares was accomplished in 1993.
131 There is no such right attacbed to the French "action spécifique".
132 Tbe fonn of the approval is mereIy a written <:onsenL
133 "Universal service provisions are justified by the need 10 provide acœss ID public services for
ail groups regardless of their place in the distribution of iDœmes; as the European Commission
put il al an earIy Slage of preparations for hberalization of telecommunications services:
Universai service obligations imposed by nationallegislation or authorization regimes geueraIly
oblige market participants 10 provide a certain basic service to cusIomen wbom they may
othcnvisc bave insufIicieDl economic incentM to serve." Tony Prosser, Ltrw and the Regulalon
(Oxford: CJareDdoo Pœss, 1997) al 14.
134 The simiIar right 10 oppose, witbin the ternis fixcd by a "décœt" of the "Conseil d'État", to
decisiODS on transrer of assets or 10 the setting of <:oUateraIs 00 asseIS if tbis wouId abuse
"national interests", cao be set out as one of the requisites of the French "action sp6cifique". Loi
nO 86-912 (art. 10 (2) n03); Loi nO 96-314 du 12 avr.1996; Décnt nO 93-/296 du 13 déc. 1993.
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having a value of more than 25% of the net capital13'• In this case, even a

substantial restructuring of the company will depend on negotiations between it

and the government. rather than the free play ofmarket forces.

This provision is similar to the requirement that approval of the MPT he

granted when NTI decides to transfer or mortgage its telecommunications trunk

lines or other important facilities (NTICA, art. 13). The ditrerence is that in the

case ofNIT the term "important facilities" is not defined, and this is left ta the

discretion of the directorsl36
• The rationa1e in bath cases, it seems, is to prevent

the companies disposing of assets that might cause difficu1ties in pursuing their

economic and social objectives.

(5) The right to oppose the issue of special shares different from the

ordinary ones. In the case of BT the creation of non-equity shares is aIlowed

under the condition that when aggregated with ail other such shares, they will

carry the right to cast less than 15% ofthe votes capable ofbeing cast on a poU al

any general meeting (ST's AA, art. 12 (BXü». Henee, the issue of shares with

rights identical ta these attached to the ordinary voting shares is alIowed, as weU

as the issue of non-equity shares, but in both cases the holding percentage is

limited to 15%. However, the issue ofany special shares not having voling rights

135 This type of provision bas bcen inttoduœd in the articles of association of Amcrsham
Intematio~ Cable & Wireless, Jaguar and Rolls-Royce. The lndependent (29 Janwuy 1988, 8
July 1991); Nakamura, Daichi, Sflpra note 72 al 28.
136 The articles of amendment of Petro-Canada aIso bave 10 contain provisions preventing the
company '1iom seUing, transferring or otherwise disposing of [..) ail or substantially ail of its
(•••) assets 10 any one penon or group of associaIed persons or to noo-residenls, othcrwise than
by way ofsccurity ooly in connedion with the financ:ing ofPetro-Canada" (s. 9 (l)(d». This is a
general prolubition with exceptions, which is DOt even subject to approval by the govemment
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attached to them is possible ooly with the written consent ofthe govemment. This

provision differs from the requirement that the MPT gives bis approval to any

decision of the board of directors to issue either ordinary voling shares or

preferred shares in NIT. This gives the impression that, ta sorne extent, the issue

of new shares in ST is a1low~ and hence the access ta the stock nwket for

financing the operations of the company is not limited, whereas in NTT the MPT

a1ways bas the final ward, and 50 barriers to the stock market still exist137
•

As a result, in ST's case the consent of the govemment is absolutely

requisite for the voluntary dissolution of the company, the disposai of a

"substantial" part of the assets, and the issue of special shares that can compete

with the golden share.

(6) ln addition, it is Dece5sary for the consent of the special shareholder,

namely the govemment, to he given for modification of the rights of the golden

share. On the basis of the general rules of company law, in order for the rights

attached ta the golden share ta be a1tered or deleted, it is necessary that a special

resolution for changes to the articles of association be passed with a majority of

75% of the voling shares131
. However, if the golden share is considered to be a

separate class of shares, the special shareholder ofthis class bas to vote separately

137 It is noticeable that tben: an: DOl any n:strietioDS on Petro-Canada with respect to~ sale
or disposai of sbms (s. 7), this making the company 1iee 10 use ail devic::es with respect of its
capital provided in the Caaada Busiaess Corporations Act.
IJI The company is empowcR:d by the stabdc to alter the regulatiODS coDlained in ils articles
from lime to tilDe by special œsolutioDS (Companies Act 1985, SI. 9, 378); aad any regulation or
article purporting to cleprive the company of Ibis power is inva1id on the ground that il is
c:ontrary to the saatute. L.S. SeaIy, suprQ DOle 47 al 132.
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when the proposed modification concems hint139. Thus, the necessity of consent

of the special shareholder in this case docs not contravene the company law

provisions.

(7) Moreover, the golden share gives the special slW'eholder the right "to

receive notice ot: and to attend and speak, al any general meeting or any meeting

of any class of shareholders of the company but the special share shaIl carry no

right to vote nor any other rights at any sueh meeting" (BT's~ art. 12 (e».

Henee, the special shareholder is guaranteed a right ta attend ail the meetings of

any class of shares in the company, which aIlows him to have information about

any resolution passed at sueh meetings. Although having no yoting right al the

meetings, the attendance right atone aUows the special shareholder to take the

necessary measures ifa resolution not in bis interests bas been passed.

(8) In a distribution of capital in a winding up ofthe company, the special

shareholder is entitled to repayment of the capital paid up on the golden share in

priority ta any repayment of capital to any other member. However, the golden

share confers no other right to participate in the capital or profits of the company

(BT's AA, art. 12 (D». This distinguishes the golden share trom the preference

non-yoting shares, whieh holders are usually entitled to a guaranteed bigger share

in the profits of the company. A preference is here guaranteed ooly with respect

to the capital to he distributed in a winding up procedure.

119 Sedion 125 (2) of CA 1985 n:quiJes the written consent of~ in value of the
sbms of the cIass, or the sanction ofan extraordinary resoIution passed al a separate meeting of
the bolders of such sban:s, before any variation of the rights of that dass cao !Je made. Ibid al
469.
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(9) Furthennore, the special shareholder may require the company to

redeem the golden share at par al any tinte, by serving written notice upon the

company and delivering the relevant share certificate (DT's~ art. 12 (E». This

is another peculiarity of the golden share, consisting in that ooly the special

shareholder and not the company may require redemption ofthe sharel40
•

(E) Aaalysis

ln som, the golden share is a par value, non-voting, redeemable share, that

is preferred ooly in winding up, and that may be held ooly by the government.

Therefore, the golden share is neither an ordinary share, nor a preferred one in the

general company law sense. Raving no voting rights attaehed to it, it differs ftom

the multiple voting rights shares that are usually used to entrench a controlling

shareholder. The power of tbis share is in the special rights attached to it,

consisting of the requirement tbat certain resolutions of the general meeting of

shareholders be passed ooly with the consent of the special shareholder. The

special shareholder, however, in this case is not an individual or a legal entity but

an adnùnistrative body, namely the Secretary of State. Even though when giving

consent, he is acting not as an adnùnistrative body but as a shareholder exercising

bis rights at bis discretion, bis aet is not of a purely private nature. The

requirement that only the government may be such a special shareholder, and the

importance and the large scope of the subject-matters requiring bis consent,

140 In f'act, the golden share was redeemed in 1998. For detai1s, sec (H) Temponuy Measure,
below.
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reinforce this impression. Il seems, thus, that in the privatization process private

(company) law bas been publicized, i.e. public lawelements have been introduced

into it.

This single share represents merely one...billionth of ail the outstanding

ordinary shares141
, but the power attached to it is sufficient to outvote ail of the

others. By holding ooly this share the state is able to black decisions on important

issues, it may monitor the composition of the board of directors, and in fact

influence the management of the company. As a result, when the state seUs a large

number or a1l of the outstanding shaces, the golden share becomes the substitute

to its controlling power as an ordinary shareholder. The state's control in this

case consists not in an intervention in day-to-day decision-making process, but a

much more 50phisticated system of overlooking and monitoring through the

powers attached to the golden share, and through a new regulatory framework142
•

Thus, it can he said that the government of Britain used its unlimited power to

invent a new type of share 50 as to replace public law control by private law

control.

14. By a special resolutiOD passed on 15 November 1984 BT·s sbaJe capital wu iDcreased to
0.625.000.001 by the matïOD of 5,500,000,000 ordinary shares of 25p cach. DT,
Memorandum of Assodatïon, supt'Q note 50 al Il. nO 2.
142 Sec Part 4.2, below.
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(F) Use

It bas been argued by sorne authors that the golden share does not bave

real power, and most probably it will not be used by the state1o. However, one

must Dot ignore the fàct that the golden share bas potential power that cao be

used in situations when the interests of the state are threatened. Hence, even in a

limited number of situations, by exercising all or any of the righ15 attached to il,

the state will give expression to the power it still bas.

ln faet, there are ooly few cases, in which the state bas made use of its

golden share. It was successfully used in the case of Rolls-Royce to force the

disposai ofcertain foreign shareholdings, in General Motors bid for Jaguarl", and

in the allocation of shares in Enterprise Oil to Rio Tinto Zinc1..'. And there are

examples where despite the existence of the golden share, the government did not

exercise the right to black a rnergerl46.

Thus, it cao be said that the golden share, merely by the fact of its

existence, represents a barrier to any attempt to acquire more than the permitted

percentage of shares. However, the mere raet of its existence cao become one of

143 The veto rights auaebed to the golden share "may prove to be more theoretîcal than reaI."
Vincent Wright, supra note 33 al 39. "There is a littIe evideoce that the ownership orthe golden
sbares bas been significant and il seems more of a political response ta Opposition criticism
tban a deviœ for facilltating the continuation of govemmental "steering" of the privatized
industries." Jeremy J. Richardson, supra DOte Il al 71.
144 Fordetails, sec Graham, "Privatization" supra note 109 al 197-98.
145 For detaiIs, sec Cosmo Graham &; Tony Prosser, "Rolling Back the Frontien1 The
Privatization of State Enrerprises" in Cosma Graham & Tony Prosser, cds., Waiving the RII/es:
The Constitution Untk, Thatcherisln (philadelphia: Open University Press, Milton Keynes,
1988) 73 al B' [hereinafter Graham & Prosser, "Rolling Bade the Frontiersr); Graham &
Prosser, "Golden Sbara", supra DOte 109 al 424.
146 Examples of IIOD-u&e of the golden sbare iDcIude the acquisition of Japar by Ford and the
acquisition of Britoil by British Petrolcum. Tht Independent (29 January 1983, 3 NOYeIDber
1989, 18 April 1996).
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the reasons for even desirable mergers to be blocked, such as in the case of the

proposed merger between BT and the American MCI a few years ago (in 1997).

In this case the existence of the golden share was seen as an obstacle, making

doubtfu1 the approval of the merger by the Federal Communications

Commission'.'. It was an obstacle, because it was bard to prediet in what

circumstances and for what reasons the government would make use of the rights

included in the golden share. Furthennore, this discretion left to the govenunent

raises concerns and problems regarding the ftee use of the market for corporate

control l
.... This considerably diminishes the capital-market pressures tbat are

crucial to the govemment's market.criented system ofcontroll49
.

147 "Golden Share Worry for BTJMCI Merger" Financia/ Times (16 May 1997) al 25. FinaUy,
the merger between BT and MCI was approved by the Federal Communications Commission
subject to conditions. Federal Communications Commission, News Release "Regarding BTIMCI
merger" (21 August 1997), onliDe: FCe <bttp://www.fc:c.gov/SpeecbeslChongl
separate_statementsl rbc:btmei.btml> (date accessed: 2 May 2(00). Despite the approval the
merger bas nol been consnmmaled, because of the WorldCom's offer tG MCI. Les Echos (7
October, 13 October, 13 November 1997, 13 May 1998), online: <bttp:llrvp.M.ûl
themesfI'ELECOMMUNICATIONS> (date acœssed: 3 May 2(00).
141 "The central objec:t of the "golden share" is the prevention of undesirable takeovers.
However, the result was tbat with the introdUdion of "golden sbare" the market for corporate
control bas been replaced wim the proteetive presenœ of the govemment. The logic of the
corporate market arguments is tbat if managers are inefticient, the share priee of the c:ompany
will be lower than il couId bc with an efficient management. This provides the opportunity for
an outsider tG make a takeover bid. Tbc mere tbreat of takeover is euougb to encourage
effic:ieucy among managers. However weil or badIy this market may worlt in the ordinaJy case,
it is simply non-existent wben a "golden sbare" scheme is iD operation." Graham & Prosser,
"Rolling Back the Frontiersr, _pra note 145 al 84-85.
149 "It is difJicult to envisage the tbreat ofa bosû1e takeover bid beÏD8 taken seriously by most of
the (privatized] companies." Cento Vel~ supra note 13 al 128. "The golden sbare
efreàivc1y djmjnjshcs the fon:es of the marketeplaœ insofar as, for example, a justifiable
takeover bid for an iDeflicient privatiscd firm may be œjedcd out ofband by gOVCl'lllDeDt." Peler
Curwen, supra DOte 2 al 217.
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(G) Purposa

Tbese cases raise the question of what purposes the golden share serves.

Fiest, there is uncertainty about whether the government will use the golden share

even in the case of a launched foreign takeover bief, thus, the purported purpose

ofsafeguarding the enterprise trom falling under foreign control is almost without

grounds. Second, when used, it prevents the board trom making its own decision

about the future ofthe company, thus the aim to introduce the enterprise to a new

market discipline cao have ooly a limited success. Thus, it cao be concluded that

golden sbares in privatized companies replace the market for corporate control

with govemment discretion150.

Il is possible for the state to achieve the aims that it is pursuing with the

golden share by continuous holding ofa certain number ofvoting shares, but this

wouId he against the aims it is trying to pursue by the privatization. Thus, by

issuing only one golden share, it is possible both to continue with the privatization

and to maintain the state's controlling power over the company. This device of

the golden share, however, is not used in the privatization of ail the enterprises.

The state introduces it ooly in industries important to the pubüc, such as

telecommunications. Usually these enterprises are large, and have a monopoly

position151. In arder to avoid undesirable takeovers the state sets up limitations on

the shareholdings and usually makes use of the outvoting rights in case of

150 Graham, "Privatization", supra DOle 109 al 201.
151 In the case of DT wilh the CSlablishment of Mercury a duopoly bas bc:en aeated in the
telecommunieations market, whic:h c:ontinued until 1990s. However, during this periocl DT
maintained its dominant IOle in the British market.
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takeover bids by foreigners. Another concem of the state with respect ta

enterprises ta be privatized is "ta provide an opportunity for management ta

adjust to the private sectOr"I52.

As a result, on the one band, the golden share accelerates the privatization

of the ownership by making possible the sale ofail the outstanding shares owned

by the government, gives tinte ta the privatized enterprise to adapt ta the new

environment and conditions of the private sector. On the other band, it provides

protection of public interests. However, as mentioned abave, the rights attaehed

ta the golden share are a barrier to the completely free operation of the enterprise

in the new private environment. Thus, if it is introduced as a measure ta keep the

state contro~ it is necessary ta limit this ta enterprises with significance to the

public; to enterprises that bave not only economie objectives to pursue, but a1so a

social responsibilityu3. These could be "public utilities" or enterprises with

strategie importance in the field of national security, as stated in art. 55, 56 and

223 of the Treaty of Rome1
'''. However, even in these "strategie" industries, it

seems preferable for a golden share to he introduced ooly as a temporary measure

until competition arrives.

152 The Treasury, PrivatiSQlions in the United Kingdom: Background Briefing (London: HM
Treaswy,1990).
153 This is a pertinent point with respect to the oagoiog privatization of public utilities in the
less developed countries.
154 The gencral principle in the Treaty ofRome is that "Member States sbaIJ aa:ord nationals of
the other Member States the same treatmenl as their own nationals as regards participation in
the capital ofcompanies" (art. 221). Exemptions from Ibis mie indude adivities coDDeded with
the cxercise of official authority (art. '5), special treatment of fOreÎgn nationals on grounds of
public poliçy, public security and public: bea1th (art. ~), measurcs to proteet essential inIcIesIs
of state security in coamecIion with the production of or trade in arms, munitions and wu
materiaI, are alJowed (an. 223).
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(H) Temponry Measure

ln Dritain there are two kinds ofshares - those with a tixed tinte period155,

and those with an indefinite periodl56
. It is submitted that a golden share with an

indefinite period is introduced in order ta avoid undesirable acquisitions by

foreigners of enterprises having importance to the public interests, while a golden

share with a fixed time period is introduced as a temporary measure to allow the

company to adapt its operations to the market environmentl57
• In the case of

golden share with a fixed time period, when the period expires it is necessary to

alter the articles of association by a special resolution at a general meeting of

shareholders. This gives the company the opportunity to consider the possibility

ofextending the existence of the golden share1
".

The golden share of DT had an indefinite period and, as a redeemable

share, it could he redeemed by the company upon written notice trom the

government (DT's AA, art. 12 (E». In Cact, in 1997 the government announced

the redemption ofits golden share in BT.

This was the final step for BT in removing the traces of formai
government control after thirteen years in the private sector. It

155 Examples of golden sbares wim a fixed period are as foUows: in British Steel untiI the end of
1993, The Independenl (14 January 1989); in the ten Water Authorities untiI the end of 1994,
The Independenl (19 January 1989); in the twelve Eledricity Authorities' years until the end of
March 1995, The lndependent (29 Jammy 1988); in British Technology Group 5 years, The
IndepeniMnt (8 July 1991); in AEA TecImoIogy 3 years, TM lndependent (3 September 1996).
156 Examples of golden sbaœs with an iodefinite period arc the cases of British Aaospaœ,
Britoil, Scaliok, Cable & WiRIess, British Telecom, British Gas, Rolls-Royce, BM. With
respect tg Rolls-Royce the reslriaion on sIweholding by British citizeDs was with a definite
period and expired in February 1988, but the ratrietion on sbareholding by Con:ipers is with
an indefinite period, The lndepenclent (291anuary 1988, 14 Janwuy 1989).
157 The Independent(29 January 1989);N~ Daichi, _pra DOle 72 8129.
151 This was the case of Amersbam International, which extended the period oC exisIenœ of tbc
golden share. The lndependent (29 January 1988).
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gives clear confirmation to the outside world that DT operates in a
normal, competitive environment with the same opportunities and
constraints as other commercial organizations. This is important
symbolically in the newly liberalizing world marketplace. l59

For sorne authors, the redemption of the golden share in DT wu made to

smoothen the full merger with MCII60
• Although the merger might be the catalyst

for the redemptioD, more important is the resuIt: as stated in the governmental

announcement quoted above, the traces of formai government control were

removed.

Indeed, by a special resolution passed on 15 JuIy 1998, the Elof DT's

share capital representing the Unc1assitied Share arising from the redemption of

the one Special Rights Redeemable Preference Share of ! 1, was reclassified as

four Ordinary Shares of 2Sp eachl«H, and new articles of association have been

adopted by a special resolution passed on 14 July 1999. This confirms the

conclusion that even when neœssary trom the point of view of the protection of

public interests, the golden share should he introduced as a temporary measure

ooly for a limited period oftime.

(1) ComparisoD with the Approval by the MPT in NIT

As mentioned above, the comparison between the rights attached to the

golden share in DT, and the issues subject to approval by the MPT in NIT,

159 These are the wonls ofchiefexecutive Sir Peter BoDfield in BT, News Release NR9753, "DT
Welcomes Redemption of Special Sbaœ" (15 July 1997), onlinc: BT
<http://www.btcom/world/aewslDCWSIOOmldoallnentlnr9753.btm> (date accesscd: 5 June
2000).
ltiO Willem HuIsink, supra DOte 35 al 152.
161 BT's Memorandum ofAssociation, SIIpra DOte 50 al 11.
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reveals aImost no differences, with the exception of the limitation on the

individual shareholdings. Another cammon point consists of the fonn in which

these rights are to be exerci~ namely the wrïtten consent of the Secretary of

State for DT, and the approval of the MPT for NIT. If the duty of continuous

holding ofa certain Percentage of shares by the government in Japan is abolished,

the exercise of the approval in Japan and the exercise of the special rights

attached ta the golden share in Britain would lead to the same effect. The

difference is that while in Britain the state aets as a special shareholder only in

emergency cases and at its own discretion, in Japan the intervention by the state

takes the Corm of an approval, having an administrative elemen~ and thus it is

more frequent and not limited ta emergency cases. The reason for this difFerence

might be related ta the more relaxed legislation regarding the ditferent classes of

shares tbat may he issued in Britain. The golden share arrangements are not

greatly unlike similar constraints that surround other private campanies tloated on

the stock market; thus they are in a fonn familiar ta the British share market162.

162 "Tbc marketability of British companics is affeded by the tolerance oC the reguIatory system
or of investors 10 the adoption of structural defcuces. Tbese take the Coma of sbare stnx:Iures
whieb give voting power 10 "inside" sbarcholden disproponiooatc 10 their perœn&agc holdings,
with the efl'ect tbat a bidder who obIains a JIUÛOI'Ïty of the sbares may faiI to take voting control.
Measuœs include issuiDg IIOD-voting sbares or sbares with enhaDced voting rights, lIId limiling
the voting rigbts ofa member 10 a fixed perœntage regardless of the lo&a1 sbares bdd. In Britain
there are 110 Iegal barriers 10 issuing votelcss sbares or shares wim wciglded votes (eithcr in
regard 10 aU mauers or specifically in relation 10 a change in control). For example, after the
baUle for the control of the Savoy Hotei Lad, its capital was reorganised iD such a way as 10 &ive
the bolders of Jess than 3% of the equity the ability to outvole the rest.ft J.E. Parkinson, supra
note 19 al 148-49.
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A similar operation in Japanese company law cao be found in the

shareholders rights in common interest163, as for example, the right to request the

revocation (canceUation) of sbareholders meeting resolutions (CC, art. 247 (1»

or the rigbt to request a new issue of shares to he suspended (CC, art. 280-10).

However, while tbese rights can he exercised by the sbareholders through court

intervention, the veto rights of the golden sbare empower the state to achieve the

same etfect witbout the need for court review. On the other band, unlike the

British system under the Japanese Commercial Code it is impossible for

resolutions of shareholders meetings, such as changes in the articles of

incorporation, dissolution or winding up of the company, disposai of assets, or

issue of new shares, to he made conditional upon the consent of a certain

shareholder. In addition, if introduced in Japan, the golden share arrangements

would be in contradiction with general principles of company law, such as "one

share one vote" and "equal treatment of shareholders", the principle that the

directors are elected by the general meeting ofshareholders, and the principle that

decisions by the board of directors or the general meeting are taken by the

majority prescribed in law and cannot be outvoted by a minority shareholderl64
.

163 In Japan, the rights of shaœholders are in generaI divided into two di1ferent types. One is
rights in common~ sucb as VOIingri~ and the other is righlS in pel50naI interat sucb
as the right to dividends. For details, sec Kanai, Masamoto, Maa ShollhOll (Master BllSiness
Law), (Houken Shuppan, 1992) al 88-89.
164 This was one of the reasons for the golden share's introduction in France aftcr a proCound
transformation. Jean-Luc DeIahaye, "La Golden Sbare à la fiançaisc: l'action spécifique" (1987)
13~ D.P.C.I. 579 al 582. 1bis transformation was 10 sucb an extent abat some authors
expressed the opinion tha1 "the golden sbare provisions providc a much weaker form of
intervelllion der privatization in France Ihan iD Britain; a COUDtJy willl a sttonger coac:cpt of
the SIaIe and a gn:ater history of gcJ\'eI'IUDCIlI intervention does DOt fiDd these reflected in
strongerpowers ofiDtervention." Graham & Prosser, "Golden Sban:s", SIIpra note 109 al 421.
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Probably 50 as not to contradict the principles of the company Iaw, lapan did not

introduce the golden share and chose instead the method of ministerial approval

as a means ofmonitoring the operations ofthe privatïzed enterprises, a method in

accordance with its legal practice. The "special company" system adopted on the

privatization ofNTII65 is another element ofthis legal practice.

Thus, while in Britain the intervention ofthe state is achieved by a private

law technique, in lapan public law elements continue to exist, interrelated with

private law elementsl66
. For this reason, it is said that a lapanese "special

corporation" will he "entirely privatized" ooly when the special corporation iaw,

providing its status, is repealedl67
•

165 See supra note 39, above.
166 Il is notewonhy here that special provisions, some of them simiIar to the rights attacbed 10
the golden~ have been made mandatory in the anicles of amendment of Petro-Canada by
the Petro-Canada Public Participation Act (s. 9). On the other band, the provision of s. 8 that
before sending the anicles of amendment to the Diredor the company shaIl submil them ta the
Minister for approval, mates the Canadian system one that falIs between the British and
Japanese ooes. Aootber simiIar 10 the Japaaese system clement is thal tbesc requirements aœ set
out in a special aet. Thus, the Canadian system avoids the creation ofa golden share, but makt:s
it mole cliftic:ult to çbanp the system becausc of the nccessity ofreguIatory inlerveDtioD.
167 This was a slalement with respect 10 KDD, the Japanese provider of international
telecommunieatioDS services. Altbougb KDD was privaIized in 1956 by the sale of aU of its
sbares, the abolition oC 1953 KDD Company At;t iD 1997 (iD efl'ect froID the spring of 1998) is
coDSideled to he the point of its "full privatizaliooft

• us EdJos., L ~g~ji (12 November 1997),
onliDe:<bUp:l/rvp.M.frItbemeslŒLECOMMUNICATIONSlart5_du_12_DOWIIIbn:_lm.htmI
> (date ac:œsscd: 3 May 2(00); Report on th~ JaptJ1I~. TekcommlllliClllions IndllStl'y, Odober
1997, onliDe: DFAlT <bttp:lIwww.dfait.maeci.lc.calgc:oIhtmIdocnments!rqJOrt1~.htm> (date
ac:cessed: 12 July 2000).
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3.2.2 Measures Related to the Shareboldings

oflDveston

In addition to the continuous holding ofa certain percentage of shares by

the state, the issue of a golden share with special ripts attaehed to i~ and the

approval by the minister of certain decisions of the general meeting of

shareholders, ail already described above, the state alsa takes other measures with

respect to the purehase of shares. Examples include dispersing shares to

numerous shareholders by providing preferences to the general public and/or

employees, and limitations on shareholding by 1ega1 entities and institutional

investors, nationals and foreigners.

3.2.2.1 Dispeninl the Sbares

(A) Preferences to tbe General Public

Privatization of large entities in countries with developed stock markets is

usually accomplished by the sale of shares to the public. This is in compliance

with one of the objectives of privatization in Bri~ namely to develop a

"popular capitalism" and to Conn a new class of shareholders161. To achieve this

aim, there is no other means than to disperse the shares between numerous

shareholders. At first glance this looks like a very democratic and Iiberal view.

161 '1teaI public OWIICl'Sbip • that is ownership by the people· must be and is our u11imate goal.",
Nicholas Ridley, Economie Progn:ss Report, May 1982 cited by Peter~ SIlpt'D DOle 2 al
210; "[T)o promoce wide share ownership; to CDCOUI8F worlœrs' sbaœ ownership in their
c:ompanics" became one of the major objcdM:s ofprivalizatiOD, Cento Veljanovski. supra DOle
13 al 8.
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However, the effect is not only to prevent a future re-nationalization, which was

one of the concems of the govemmentl69
, but also to make it easier for the state

to keep and maintain its control over the privatized concems.

In Britain, for example, a system of setting a low purchasing priee per

share was introduced. This was accompanied by setting a smaII number for the

minimum share purchase, and providing for payment of the priee in two or three

instaUments. In addition, when the shares are held for a certain period iTom the

time of purehase, bonus shares are awarded. The detailed figures for BT are as

foUows: For one share of 130p payment could be in three instaUments ofSOp, 40p

and 40p over a period of 16.5 monthsl70
• The minimum investment was set at

050. One share was given for every ten held for three years, and the

shareholders were given the option to ehoose to take discount coupons on

telephone bills instead of the free bonus share171
• This system offree bonus shares

and discount coupons after a three year period of shareholding had the effect, on

the one band, of encouraging long term holding by individuals and, on the other

hand, of avoiding the concentration of shares through their transfer to a small

number ofholders.

On the other band, in Japan the main concem of the govemment with

respect to the flotation of shares of enterprises undergoing privatization was to

ltii Cento Veljanovski, ibid al 128; Vmc:eot Wright. supra DOle 33 al SI; Cosmo Graham &:
Tony Prosscr, supra DOle S8 al 79.
170 DuriDg the period wben the sbms n:mained partIy paid for, individuaI sbaœboldeni wen:
eligable to ra:eM the full dividends paid by BT. ST Pathfinder Prospeâus, item S, Newman
Karin, supra DOte 34 al 147.
171 Newman Karin, supnJ DOle 34 al 99, 147.
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maintain a fair and free market in order to protect investors. For this reason, the

tirst sale of NIT shares in 1986 was tWfiUed by a tender ofFer without any

preferences given to the general public. However, a maximum purcbase number

of20,000 shares was set up 50 as not to alIow concentration ofshares in a limited

number of people. In the subsequent sales of shares, this limitation was oot

applied, nor were preference measures introducedl72
• Yet, in Japan there are no

restrictions on transfer of purchased shares in enterprises undergoing

privatization, tOO5, the general company law rule of "Cree transfer of shares"

applies.

The reason why the system of preferred public participation in the

privatization was oot adopted in Japan as it was in Britain, can be found in the

main privatization objectives of these countrles. In Britain, there seems to be an

inconsisteocy between, on the one band, the objective of raising revenues ud

reducing the public sector borrowings and, on the other band, the objective of

making every citizen a shareholder by fixing a low share price and by providing

the above-mentioned peculiar "sweeteners". In contrast, in Japan the privatization

was a part of the administrative refonn, and thus the emphasis was on increasing

the revenues for the budgetl73
• However, it is not without importance that in the

1980s only three large entities became privatization targets in Japana7", and that

172 Ishido,~ supra note 10 al 68-70, 77, 82; Okitsu, Takebaru, "Nihon.densbin..
denwa-kabushiki-kaisha kabushiki-DO dainiji-baikyaku ni-tsuite" (The Second Sale ofSbares of
NTO, (Deœmber 1987) 23-9 FiDanœ 28 at 28-29.
173 MariaDDa Strzyzcwska-Kamjnska. supra DOle 18 al 498.
'7. The tluee public corporations, targeIS of the Iapanese privali7Jltion prosram in 19801 are
NIT Public: Corporation, lapan National Railways, and lapan Monopoly Corporation (tobacco
and salt).
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the country did not face any financial problems in realization of the

privatization175
• Japan bas a large amount of public savings, and by the average

share market priee the Tokyo exchange market is three times the size of the

London market176. However, without any measure to redirect the use of the

savings of individuals to the purchase of shares, the shareholders structure of

NIT, except for the government holdings, foUowed the traditional Japanese

corporate govemance structure, with financial institutions and other domestic

corporations being the major shareholders1". In order to proceed further with the

privatization ofNTT, it might not he meaningless to consider the introduction of

some measures that are attractive to the general public, like those in Britain.

However, providing preferences to the public bas ils negative effects as

weU. As the government in Britain is pursuing a policy of maximizïng small

shareholdings, the ownership structure is extremely fragmented, especially if

foreign holdings and employee shares are added. The "sweeteners", therefore,

have the etrect of dispersing the shares to numerous shareholders, whose power -

from the standpoint ofcontrol - is excessively weak. The examination of the share

175 W. Butler, "Les dénatiooalisations au Japon" in C. De Cro~ ed., Dénationalisations: les
leçons de l'étranger (Economica, 1986) al para. 1945; Tamamura, Hiromi, TenkDnld-no
min 'ei/ca seisa!œ. FU,Q/ISIl-wa seikou-shita-/cQ? (The Privatization Polic:y in the Transitional
Period. Did Franœ succ:eed?) (Kyoto: KouyoS~ 1997) al 95.
176 Tamamura, Hiromi, ibid
1n The forming of "Slablc sbarebolders" through mutual cxchange of stock with leDders and
business partDcJs is ODe of the pcadiaritie5 of the Japanese corporale govemancc structure. For
this reason, some autbors even called Japancse capitalism "Capita1ism of Legal Entities". For
detalls, see Okumura, Hirosbi, HOIljin Shihonshugi-no-lcollZOU, Shinpan (Tbe StrucIuR ofLegal
Entitics Capi1alism, oew ccL) (Sbakai Shisollsba. 1993); Okumura, Hirosbi, HOIljin Shlhonshugi
[Kaisha Hon 'iJno Tailcei (Legal Entities Capilalism - Organiution of the Corporation) (Asahi
Bunko. 1994); Okum~ Hiroshi, Kaisha Hon 'i-shugi-wa KIIZIUYI'II-Iul? (Will the Corporaûsm
Decline?) (lwanami Shïnsho 248, 1993); Robert A. G. Monks & Nell MiDow, COl'1JOl"at~

Governonce (B1ackwel1B~ 1995) al 273.
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structure of the privatized concerns reveals that the general public coUectively

owns ooly a minority of the shareholdingl7l
, so a distortion ofvoting patterns is

still possible. Il is weU known that the wider the shareholdings, the lower the

percentage needed to have control ofa corporation.

Another point worth making is that information tlow to shareholders is

deficient. With the new rule introduced by the British Companies Act of 1989

aUowing listed public companies to provide shareholders with an abbreviated

version of their reports and accounts (s. 251) the situation was further

deteriorated. This option bas been taken up by some of the privatized companies,

such as BTl79
• In addition, reports of the annual general meetings of privatized

industries indicate that, with the possible exception of the first BT meeting,

proper scrutiny ofdirectorial performance is non-existent11O
•

The ooly device for the individual shareholders to have a "say" in such

enterprises is to overcome their passivity, to organize in associations and to

undertake common actions111
• However, whenever shareholders have attempted

171 By the eDd of May 1985, 1.7 million individuals held only 13.70~ of the ordinary
sharebolding in DT. Kenneth Wiltshire, supra note 5 al 99. In BT, the nomber of smaIl
sharebolders dropped from 2.1 million on Ootation to 1.4 million (in 1995]. Graham,
"Privatization", supra DOle 109 al 193.
179 Graham, ibid
110 "ST's attitude, sadly, is that il bas a statutory obligation to bold an annual general meeting
and that the shareholders are there under sufferance". "British Telecom bas a Thing or Two to
Leam from Ma Ben" The Economist, 7 8eptember 1985, al 91.
III There are cases of minority shareholders organizing themselves in order to take part in the
aetivity of the gencral meetings of sbarebolders. UsualIy, these organizations are consultation
companies on corporate govemauce, investment companics or pension fonds. The efliciency of
their adivities was rec::ognized with the British Gas case in 1995 wbere minority sharebolders
insisIed on disclosure of remuncrations of the diIectors and proposed a remuaeration commiuee
consisting of independcnt direcIors to bc formed. As a result of the aetivitics of British
sbarebolders. especially conœming the excessive remuneratioDS of the diredors in privalized
entiûes, the Greenbwy Committee was formed. Sophie l'Hélias, lA retou, de l'actionnaire.
Pratif/JIl! du corporate govemance en F,.anœ, ma États-Unis et en G,.ande-Bntagne (Paris:
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to raise conttoversial issu~ they have easily been out-maneuveredl12. In addition,

in privatized campanies the state bas its own weapon to oppose common actions

by minority sbarebolders, namely the power vested in the golden share in Britain,

and the approval by the minister requirement in Japan.

(D) Preferences to the Employees

Preferences in the purchase of shares are provided not ooly to the general

public, but al50 to the employees of enterprises undergoing privatization. This is

because of the view that if the employees purchase shares, and as sharebolders

take part in the distribution of dividends, they will be more interested in the

company's performance and will contribute to increase the produetivity and

efticiency of the companyll3. Workforces of ail privatized industries in Britain

were given special privileges at the time of sale. In almost all cases they were

allocated free shares, and additional free shares were matched by the govemment

for other shares purchased, although these could not he sold immediately.

GuaIino éditeur, 1997) al 151. On the DCW 5IaDdards of corporale govemanœ inboduœd in
British Petrolcum in 1992, sec Robert A G. Monks cl NeU Mioow, SI/pra DOte 177 al 304-05.
Rccently inJ~ although tbey bave IlOt been omaauy admitted, sharebolders omb..dsman
groups appearecl al the scene, demaoding and pursuing the liability of diredors in large
companies.
112 Examples of uDsuccessfuI efforts of smaU sbarebolders ta cbalIcngc either Iakcoven or
diœctors iDclude TSB, BREL, British Ou, Yorkshire Waaer. For detaiIs, sec Graham,
"Priwtization", supra DOte 109 al 194-95.
113 The policies of privatizatiOD Kallow employecs to take a diœct stakc iD the compauics iD
which they wort and this Ieads tG major change in attitude.", Cento Veljaoovski, Sl/pt'tl note 13
at9.
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Preferential access ta buy additional shares was also given to the employees up ta

a given amount, although in the case ofDT no limit wu placedUU.

In the case of privatization of DT, 1()oA» of ail shares to be sold were

reserved for purchase by the employees. In arder to encourage the purchase of

these reserved shares, the foUowing preferential terms were provided: three

different offers were available; firstly, the free offer was universally available on

application for a free gift of54 shares; secondly, for employees who invested their

own money there was a two-for-one matching otrer, i.e. an investment of1.100.10

bought 77 shares to carry 154 free shares making a total of 231 shares, or D70

worth of shares for around l.IOO. The third offer gave each employee the right to

apply for up to 1,600 shares at a discount of 1()oA» on the priee at which the shares

were to he offered to the public, and applications would he met in full. These

shares, just Iike those bought by the public, carried a choice of telephone coupons

and bonus sharesl15
. As a result, some 96% of the employees acœpted the free

shares, almost 8()oJ'o bought matching shares and over 25% bought shares under

the priority offerl16
•

On the other band, in Japan, at the tinte of the first sale ofNTI's shares,

the purchase by employees was restrieted because of the great demand for

purchase by the public. This restriction was eliminated for the subsequent sales

and the employees were allowed to purchase shares in the company where they

114 James Mitcbell, MBritain: PrMdisation as Myth?" in J. J. Richardson, ed., PrivoliSQtiOll ond
Denplalionln CQIIQ(/a ondBrllain (Danmouth, 1990) 15 al 22.
115 Ib/d.; Newman Karin, 8IIpra DOle 34 81150-51.
116 James Mitchell, Ibid al 22.
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work. Nowadays, the employee stock ownership group is listed as one of the

major shareholders in NTIII1
• Nevertheless, employee privileges, simiIar ta those

in Britain are oot provided. This is because in Japan, as mentiooed above, the

impartial and competitive purchase at a free and fair market was insisted upon.

In sum, in both couotries employee purchase of shares in enterprises

undergoing privatization is aUowed. The preferences given to tbem in Britain

work as a "sweetener", with the same effect as in the case of purchase of shares

by the general public. Thus employees have an incentive to buy sbares, which

contributed to the dispersal of shareholdings. The dispersal of shares leads to an

easier maintenance of control by the state. However, in contrast with the general

public, it is not 50 difticu1t for the employees to organize themselves in groups,

such as employee share-owning plans or pension funds·u . The main issues raised

by them in Britain are related to the remuneration of the direclors on the one

band, and to plans for dismissal or a wage freeze of the employees 00 the other

bandl89
• Promotion ofnon-executive directors, advisory services on proxy issues,

and campaigns against anti-shareholders moves by corporate management, are

111 NIT Employee Sbale-Holding Association is the bolder of 0.84% of total sbares issued in
NIT (as of Marth 31, 2000), ooline: NIT <bttp:/Iwww.ntt.co.jp> (Iast modified: May 26,
2(00).
III In Japan, il is difticult to cxpect any adivity ûom lbe cmployecs sicle, becausc of the
organizatioD of the company itself, with the tradition of can:er job security Oons-lime
employment contraels), pey and promotion sysICmS hcaviIy weigbted towarcI scniority, unions
tbat inc:lude aU the cmployees of tbc œmpany, and group approacbes to dedsiOD makiDg. James
C. Abegglen 4 George~ Jr., Kaisha, Th~ Japanese Corporation (Tokyo: Charles E. Tuttle
Company, 1993) al 181.
119 Sophie l'IUIias, supra DOte 181 al 172. Il is norable that thesc issues, traditional1y the main
concem oftradc unions, DOW became the concem of institutional invesIors.
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provided by groups organized at a nationallevel l90
• Although they are common to

ail companies, these issues are thornier in privatized entities undergoing a difticult

period of initial encounter with the market forces. It is ta be noted that the issue

of employee participation in the board bas not been as significant in Britain as in

France and Germany despite the ''Fifth Company Law Directive" ofthe EC191
•

3.2.2.2 Limitations OD Purcbase ofSbara

(A) By Nation'"

Dispersal of shares cao be of importance to everyone, individual or legal

entity, local or foreign, who aims at having control over an enterprise. Dispersal

makes it easier to achieve "minority control", by holding a percentage of shares

less than the SOOIO of aU the outstanding shares necessary for "majority control".

The concentration of shares cao he achieved by their purchase not ooly in the

primary market but also in the secondary one. For example, the number of

shareholders in DT had fallen ftom 2,051,373 to 1,236,870 by 1990,

demonstrating that a process of concentration of privatized shares in the key City

institutions had taken placel92
• Ta avoid further increases in institutional

1510 At national Ievei groups dedieated tg improving abc accountability of COrporalioDS 10 their
0WDeI'S include PRO NED, National Association of Pension Funds, PensiOD and ln\atJncnt
Resean:h Consultants. For detaiIs sec Robert A. G. Monks & Nell MiDow, supra DOle 177 al
305.
IVI On the devclopment of European and British company law with Iaped 10 Ibis issue, sec L.
S. Sealy, supra note 47 al 221-22.
192 1. 1. Richardson, supra note 100 al 75; sec aIso Graham, "Privatization", supra nore 109 al
193; Kenneth Wiltshire, supra DOle 5 al 99.
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investors' shareholding193, the state provided limits of 1S% on individual

shareholding as one ofthe elements ofthe golden share. Since this limitation does

not apply ooly to undesirable acquisitions ofshares, it cao be said that its aim is to

prevent any concentration of shares, and thus any attempt to achieve control over

the privatized concerne

Another factor reinforcing this conclusion is the recognized passivity of

the institutional investors. Empirical evidence shows that they rarely intervene in

management matters, and that they will not do so in the public forum of the

general meetingl94
. Instead, they prefer to take part in the aetivities of the

company through negotiations and "behind-the-scenes" discussions with

management195• The passivity of institutional investors became the subject of

criticism, with proposais for refonn obliging institutions to exercise their voting

rights at general meetings1gjS
• This problem, however, is not peculiar to privatized

industries, and so it will not be reviewed in detail. Nevertheless, the passivity of

institutional investors is another factor increasing the role ofthe state in privatized

concerns, and making it easier for the govemment to impose restraints on the

market for corporate control.

193 ln Britain, 67% ofdomeslic equities is beld by iDstitutiooal invesaors. a 5Iake Iarger than Ibis
of their US counterparts (the compal3ble figure for the US is 46.8%). Monks et Mioow, SIIp'a

note 177 al 303.
l~ Hamish McRae, 1&AnDuaI Meetinp Do Not Wort - Wc Need Another Way" Guardian, 17
August 1988, al 7.
19S Robert A.G. Mooks.t NeU MiDow, supra DOle 177 al 303; Sophie L'Hélias, supra DOCe 181
al 163, 166.
l~ Sophie L'Hélias, ibid. al 155-56; Revue Govemaoœ 30 (November 1995).
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On the other band, in Japan, where the golden share system was not

introduced, there are no special provisions in the N1ïCA regarding limitations on

shareholdings by nationals. Therefore, the general provisions of the Commercial

Codel97 and the Anti-Monopoly Aetl91 apply. Nevertheless, while they respect

these limitations on shareholdings, through the system of cross-shareholding,

Japanese financial institutions are often the controlling shareholder in enterprises.

Their shareholding of lO.SOOA. in NIT is also significant, making them the second

largest shareholder after the government (currently holding 53.3()OAI~. Given the

dispersal of shares, this percentage alone is enough to make them controlling

sbareholder ifthe govemment proceeds further with the privatization. However, it

is not to be forgotten that they bave to ad in concert, and that the provision for

continuous holding ofone-third ofail shares by the govemment is still in force.

(8) Dy Foreignen

In the process of privatization of"natura! monopoliesn or enterprises with

strategie importance, the state is concemed about foreign ownership and usually

un For cxamplc the ban on cxac:ise ofvoting rigbts provided in art. 241 (3): "In the case ",beR
a company, a pareut company 8Dd affiJjated company, or an affiljated company in pœsession of
shares exœeding ooe-fourth of the total numbcr of the outstandjng sbms ofanotber bhlsbjkj­
kaisha ..., the said kabushiki-kaisba ... does DOt have the voting right in respect of the sbares of
the company or the parent company thus in possession."
191 The Law Relating to Prolubition ofPrivate Monopoly and Metbods ofPn:serving Fair Tradc,
No. 54, 14 April, 1947 (Antï-Monopoly Act) provides limits on sbareholding tbat e«:eeds a
basic amount (art. 9-2), limit of.5% on sbareholding by financ:ial institutions (art. Il), limit on
sbareholding by individuals or DOt incorporated entities (art. 14).
199 As ofMarch 31,2000.
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places restrictions on ifOO. Thus, in Japan foreigners were prohibited from taking

part in the initial sale of shares of NTI. In 1992, as a result of amendment to

NTICA, the ban was lifted but a limitation of 200/'a was imposed on total

combined foreign ownership (NTICA, art. 4-2). Necessary measures have to be

undertaken by the corporation in order to prevent foreign shareholdings trom

exceeding this limit: annual reports on foreign shareholdings ue compulsory (art.

4-2 (4», and if the limit is exceeded, the foreign shareholder is not registered in

the list ofshareholders.

On the other band, in Britain there is no special limitation on foreign

shareholdings, although the 1S% limit, provided with the golden share, applies to

them as well201
•

In addition, as mentioned above, in both countries top manager positions

are reserved for nationals, and thus control of the majority of the board by

foreigners is excIuded.

As a result, by setting out restrictions on foreign ownership as weB as on

national ownership, the state prevents the concentration of slwes and the

200 In the field of telecommunieatioDS aImost ail c:ountries bave set out limitations on foreign
ownership. For example, in the US and FraDCC the direct investmeDt by fomgners in wireless
stations is limited to 200/, in Canada the limitation on fomp investment is 200/, in Mexico
and South !Coral 4W.. AsDhi-s/rimbllll (16 February 1997); APEC, onIine: APEC
<http://www.apecscc.org.sgfguidebook.btml> (date accessed: 12 July 2000). In Canada the 20%
restrietÏon is with respect ta establishment and operation of CODUDOO carriers (33 113 % in the
case of holding companies). Tbere are no owoership restrictions for companies which provide
telecommunicatioDS services 00 a n:sale basïs.
201 There are only two cases in Britain where, with the golden sbare, more strict restrictions on
foreign owncrship than on national ownership were set out, namely the cases of RoUs-Royce
and British Aerospaœ. Trésor de S.M., supra note 100 al 38. The Independent, 29 January
1988.
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emergence of a "controlling shareholder" in the privatized concems202
, which bas

the counter-effect ofmaking the state's intervention easier.

Theo, ifwe foUow the classification of different types ofcontrol outlined

in Pan 1.2, campanies with no "controUing shareholder" and a dispersal ofshares

among numerous shareholders should be classified as "management cantroUed"

campanies. However, in the case of DT, the rights attaehed to the golden share

held by the government are enough to distort the market for corporate control

and to he an obstacle to the restructuring of the company. They work as

constraints on the decision-making process, limiting the choice available to

directors. Therefore BT can he considered to be "management controUed" subject

ta govenunental constraints. Even after the redemption of the golden share7 the

202 In contrast, in France, al the time of privatization, the problem arose of to whom the saale
would ttansfer control of privatized c:onœms. nis 100 to tbe creation of smalI groups of stable
shareholders, the so-c:aI.Ied "noyaux durs", which is cansideœd to be a more signifiamt
phenomenon than the golden shan: with n:spect to corporate goveroauœ of French privatized
campanies. In pradiœ, the Minister of the Economy bas used this strudUre wben the company
is privatized by privale sales tG enswe that a controlling blodt orthe capital (and voting righas)
of a privatized company are put in the bands of a relaûvely smaIl group of other companies,
particularly financial institutions. A c:ontraet is c:oDCIuded with ead1 of the cbosen stable
sbareholders, providing the tenns of purchasing shaœs in the privatized Clderprise with
restrictions on their disposai for a œrtain period oftime. It is DOt clear, bowever, wbether or DOt
the statc cao maiotaiD indirectIy its c:ontroUing power over sucb privatized companies by seuing
out difl'erent terms in the contract to be c:onc:luded between il and eacll member of the group.
This technique is c:onsidered to be a substitute for the golden share or a management
entrenchment devïœ. On "noyeux durs", sec James A. Fanto, "The Transformation of French
Corporate Ciovemanœ and United States Institutional Investors" (1995) 21:1 Brook.J. Iot'I L. 1
al 59~7; Frank~ '"Le processus de privatisation: la sp!cifité française" in Fabrice Dion,
ed., Les privatisations en France. en Allemagne. en arande-Bretagne et en Italie (Paris: La
documentation Française, 1995) 17 al 30; Tamamura, Hil'Omi, supra DOle 175 al 63-65;
Monique Caveriviàe cl Marc Debène, "SociÜi privatisées et straI6gies actionnariales (Dès lois
de l'été 1986 aux lois de l'~ 1989)" (1989) 589 Revue des Sociétés 203 al 207; Sophie
l'Hélias, srlpra DOCe 181 al s.J.55; HeM Dumez &. Alain Jeuoemaitre, "Privatization in France:
1983-1993 in V"mœnt Wright, ed., Privalizalion in Westem ElII'Ope,: PnSSll1'eS. Probkms Dlfd
PaI'at/ous (London: PinIer Publishcrs, 1994) 83 al 97-101; Claude Merkin, "Le coDb6le de
l'actionnariat des sociétés privatisées" (1987) 13-4 D.P.C.I. 589 al S89~2;Cosma Graham .t
Tony Prosser, SIIpt'Q note 58 al 154-60.
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regulatory control over the company is stringent enough to prevent BT tram

being a completely "management-controUed" company.

On the other han~ in Japan ooly the existence of the requirement for

"approval" ofcertain decisions by the MPT is absolute enough ta classify NIT as

a mixture between management... and an indirectly government-controUed

company. In this case, however, government control is indirect, because it does

not take the fonn ofdirect appointment ofthe directors.

3.3 Form of OrganizatioD of the Privatized Concems

3.3.1 PrivatiziDg BT u aD IDtaet Unit

With respect to the fonn of privatization of BT and NIT, two options

were available - on the one band, to seU them as single integrated organizations,

and on the other band, to foUow the example of the American Telephone and

Telegraph Company which had been broken up into separate campanies.

The original intention with the telecommunications body in Britain was ta

break it into small parts ta be sold 50 that competition would prevail after

privatization203
• Despite Ibis government intention, the telecommunications

industry was privatized without being restruetured. The reason for this was a

combination of pressures from management, and the difficulties of a successful

flotation. For management it wu essential to retain as mucb monopoly as possible

203 TbeR were also attcmpCs to subject the privatizcd body to competition, by creating Mcrauy's
competition for some business with DT using BT's OWD physical oetwork, and by iJIcreasina
competition for suppliers orequipmem. Kenneth Wi1~ nlpra note 5 al 47.
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after privatization,204. At the same time, the initial flotation was risky, the seU-off

was critical to the govemment's financial needs, and thus increasing competition

in the industry could have jeopardized its success205
•

After a series of discussions, the break-up was also judged impractical

because ofthe diflicu1ty in fineling buyers for DT's unprofitable parts, and because

it would diminish DT's ability to compete in foreign markets.

[Britain] needed a large company to face a liberalized home market
and to defend it against foreign competitors. The convergence of
computing and telecommunieations required campanies with strong
financial and technological resources, and sinee the government and
DT'5 managers agreed that ST's raie in the future lay as the
"flagship" for Britain's information technology industry, keeping
BT together was the means to an end206

•

As a result the govemment went for limited competition and selling BT

without breaking it Up207.

204 For deta.iIs, sec Newman Karin, supra note 34 al 11-13; Douglas Pitt, "An Escentially
Contestable Organisation: British Telec:om and the Privatisation DebaIe" in J. J. Richardson.
ed., PrivatiSIJtion and Deregulalion in CQllada and Brilain (Dartmouth, 1990) 55 al 55; Jeremy
Moon et al., "1be Privatization of British Telecom: A case Study of the Exteoded Proœss of
Legislation" (1986) 14 Eur. J. Pol. Res. 339, 351.
205 The initial sale of 51% of BT's sha.res in November 1984 raised a total of 3.9 billion, six
limes Iarger tban any previous issue on the UK stock excbange. Matthew Bishop et John Kay,
Does Privalizalion Work?: Lessonsfrom the UK. (London: CeIJtR for Business Strategy, London
Business School, 1988) al 4.
206 Newman Karin, supra note 34 al 12; Douglas Pitt, supra DOle 204 al 60.
7111 Il is notable that DO one bad studied the n:aI problems of iDtercoDDeCÛon that wouId bave
foUowed from a break-up aud more competition. C. D. Foster, supra DOle 79 al 129.
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3.3.2 Divestiture of NTT

In Japan, divestiture ofNTT20I was one of the main issues debated at the

time of privatization. Divestiture was recommended several times by the MPT

and each time opPOsed by the govemment209
• Finally in 1997, the Law for

Amendment of NIT Corporation Act210 was passed in June, by which two

regional companies, East NTT and West NIT, a10ng with one long-distance

company, were established as wholly-owned subsidiaries of NTI211, and NIT

itself was transformed into a pure holding company without being engaged in any

business operations212
. This divestiture and transfonnation took place in July

1999.

The objective of the amendment was to encourage fair and effective

competition in the telecommunications market, to aI10w NIT to engage in

international operations through its newly-established long-distance subsidiary,

and to concentrate on fundamental research and development in order to be able

201 Divestiture is used in the seose of separation of long~staoœ operations of NTr !rom its
local network.
209 On di1feRllt projccts for divestitun: of NIT, sec Inouc, Teruyuki, NT!' (Nihon-no Big
Business Dl), 2nd ed. (Tokyo: Otsuki Shoten, 1996) al 190-218; Daniel J. Ryan, Pril'alizalion
and Competition in Telecommunications - Intemational Developments (Westport: Praeger,
1997) al 21, 26; "NIT to Introduce PlR Holding Company Structure", NIT News Release
(Dec.6, 1996), onliDe: NTr, <http://pr.info.nttco.jplnews96el961206.html>; Bistra Stoy1Cheva,
"Holding Company System in the Privatization of N1T (1999) 18 Waseda Bulletin of
Comparative Law 23 al 26.
210 Promulgated as Law NO.98 on June 20, 1997.
211 On the way ofescablishment of these companies and the transformation of NIT into holding
one, sec Bistra Stoytcbeva, supra note 209 al 27·29.
212 This structure became possible because al the same lime the AnIï.Mooopoly Ad was
amended in June 1997 in order to partiaIIy aIIow the establishment ofbolding companies, which
was banDed after the World War nas a measure to dismantle zaibalsu (the mammoda Japanese
combines). Article 9 (1) defines holding company as a company where the purchasiDg amount
ofstocks in subsidiaries exœeds SO% ofits total assets.
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to respond to the ongoing g1obalizatioo 8SSOCiated with the development of

information technology13.

A1though with respect to competition this method of reorganization or

divestiture ofNIT might have some efTect, it can be said that with respect to the

relationships between the government, the holding company and its subsidiaries

00 substantial changes are expected to occur. The ooly difference nom the

previous situation is that now the govemment is the major shareholder of the

holding company, and the holding company bas to have the approval of the MPT

if the company intends to dispose of shares held in the long-distance subsidiary

(supplementary provisions art. 13, art. 16 (2»214. Indeed, the power of the

govemment seems to be strensthened because of the approval that is required for

the issue ofnew shares by the regional companies (NIT Companies Aet215
, art. S,

art. 6), their annual business plans (art. (2), changes of articles of incorporation,

mergers and dissolutions (art. Il), and appointment and dismissal of their

directors and supervisors (an. 10).

After NIT's divestiture and transformation into a holding company, the

only shareholder of its subsidiaries is the holding company itself. Therefore, the

general meetings of the subsidiaries consist of the representative(s) of the holding

213 Tanaka, Ei'ichi, "NIT saihen kanren sanbou·no seiritsu-ni-csuite - N1T saihcnsei-to
c:hyokuzoku moodai-wo cbyushin-ni" <On the 1bree Aas Re1aIed to ReorganizatiOD of NIT ­
Focusing on the N1T RcorganizatiOD and the DiIecdy Related Problems) (15 September 1997)
1119 Jurislo 66 al 66.
214 Tbere is DO provision coaceming disposai of sbaJes owncd in œgioaal compaoies, but from
the imperaIivc character of the provision on the owoership ofNIT in resional companies, il cao
be concluded that this is DOt aIIowccl al present.
215 l'be name of the aet wu c:baDpd froID NIT Corporation Act to NTT Compaoies Act.
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company, i.e. the general meeting of the subsidiaries will in practice he

transformed into a board of directors meeting, because representatives of the

holding company are ilS directors. Henee, the most important issues with respect

to the activities of the subsidiaries, along with decisions on the appointment and

dismissal ofdirectors and supervisars, are to he decided by the holding company's

directors and not by the shareholders. In such a situation, it seems appropriate for

the rights of the shareholders of the holding company to be strengthened to a

certain extent in order to exercise effective supervision over the decision-making

process in the subsidiaries as weB. This is true for the NIT holding company both

before and after its full privatization, i.e. after the sale of ail of the holding

company's outstanding shares held by the government.

Shareholders ofthe holding company have voling and monitoring rights in

the holding company itselt: but they have no rights in its subsidiaries. They cannot

vote at the general meetings of the subsidiaries, they cannat elect or dismiss

subsidiaries' directors and supervisors, and they cannat challenge illegal aets of

directors or take legal actions against them. Meanwhile, on the one band the

source of their dividends is profits from the aetivity of the subsidiaries, and on the

other band their investments are at risk only in relation to the subsidiaries'

performanee216
• In short, despite the lack ofa direct relation between the holding

company's shareholders and its subsidiaries217
, their investments and dividends

216 Ousumi, Ken'icbim, Shimptm kDbllSlri/d-lu:ùshahml hensenron (The Developmelll of the
Company Law, DeW ed.) (1987) al 182; Maeda, Masahiro, "Motikabukaisba" (Holding
Company) 1466 Shouji-boumu 23 al 23, 25.
217 Betwecn the holding company's sharebolden and the subsidiarics is the holding company
itselfas a shareholder of the subsidiaries.
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depend on the activity of the subsidiaries211
• Therefore, problems related to the

protection of holding company's shareholders, especiaUy of the minority

shareholders, may arise.

Although the holding company's dircctors have the duty to exercise the

shareholder's rights of the holding company in subsidiaries in the holding

company's best interest, there could be cases of insufficient supervision of the

subsidiaries by the directors, and as a result damages could arise for the

subsidiaries, and thus for the holding company's sbareholders. In theory, in such

cases the holding company's shareholders have the right to sue the holding

company's directors (CC, art. 266). However in pradÏce it is almost impossible to

do 50. The problem i5 that they do not have sufficient infonnation about the

situation in the subsidiaries, and proving damages becomes extremely dit1iculr19
•

This means that their right5 as the holding company's shareholders are limited

and, by extension, the power ofthe holding company'5directors is increased.

One of the solutions to the problem of how to exercise control over the

holding company's directors220 could he supervision by outside supervisors221
• In

the case ofNIT, in addition to the general election of supervisors, the possibility

211 The reason is that NTf itself is a pure holding company without any business operations.
219 Maeda, Masahïro, supra note 216 al 26.
220 This is a general issue in all companies but il becomes more important with respect to
holding c:ompanies bc:c:ausc oC the inaeased power of the directors.
221 In Japan, discussions on improving the monitoring sysœm oC dircctors perf01'lD8DCe in large
corporations are focused DOt on the introduction of committees consisting of OUISidc directors.
but on the supelVÏSOry board (somc autbors call il audit committee), OBC of the members of
whicll must Ile Crom outside the corporation, defined as a per50n who bas bad DO re1ationship or
afIiliation \Vith the company for al least 5 ycars (iDduding suppliers, creditaIS, aod 50 fortb).
This struduIe was introcIuœd with the 1993 lIIICDdment to the CoIIUDeICiaI Code and the Law
Cor Special Exceptions to Commercial Code conœming Audit oC gaIM·sbikj·Kaisba (Law No.
22,2 April 1974) (art. 18(1».
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for appointment of outside supervisors exists. The MPT may issue an arder and

appoint supervisors to verify specifie items (N'ITC~ art. 15). It can he said that

by protecting its own interests as a majority shareholder in this way, the

govemment proteds the interests of minority shareholders as weB. The problem

for minority shareholders is that they cannat appoint their own supervisors and

a1ways depend on the discretion ofthe minister.

Another way of solviog the above-mentioned problem is ta require

information about financial statements of subsidiaries to he provided ta the

holding company's shareholders as weil, i.e. by way of disclosure by the

subsidiariesm . In the case of NIT, this is again guaranteed to the govemment

(NTICA, art. 13) but not to all shareholders.

The same cao he said about decisions on important issues related ta

transfer of operations, ttansformation, Mergers, changes in the articles of

incorporation, appointment and dismissal of directors, and business plans of

subsidiaries. AIl these issues are discussed and voted on at the general meetings of

subsidiaries, in practice at a kind of enlarged board of directors meeting, about

which the holding company's shareholders do not have information. Thus they do

not have any influence on the decisions taken al the general meetings of

subsidiaries. Again, the govemment is an exception, because in order to take

effect, ail these decisions have ta he approved by the MPT.

m Maeda, Masahiro, SIIpra note 216 al 27.
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Thus, it cao be concluded tbat in a situation of a holding company

undergoing privatization, such as NIT, even if the interests of the minority

shareholders are not protected at ail, at least the interests of the major

shareholder, the govemment, are entire1y protected. The means ofthis protection

is the approval that must be obtained from the MPT ofdecisions important to the

company and to its subsidiaries, a10ng with the MPT's strengthened control over

the campanies' activities.

4 STATE INTERVENTION AFrER THE SALE OF ALL

GOVERNMENT-GWNED SBARES (EXTERNAL CONTROL)

Usua1ly, after the sale of ail govemment-owned shares, including the

redemption of the golden sbare in Bri~ the directors of the privatized

companies should be accountable ooly to the shareholders. The shareholders and

the board of directors in the case of one-tier system and additionaUy the board of

supervisors in the case of two-tier system, are the constituencies monitoring

directors. Monitoring by shareholders cao be achieved by their exercise of rights

to appoint and dismiss directors and! or supervisors, to request information, or by

the use of the remedies related to directors' liability. Monitoring by the board of

directors in Britain is exercised by rcporting systems, setting up of audit

committees, including non-executive outside directors, and separating chairman
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and chiefexecutive officer's functions223
• In Japan, there is a sophistieated system

of monitoring by the supervisory boar~ one of whose members must be ftom

outside the company, by the authorized accountants, by the other members of the

board of directors and by the representative director. This is the system of 50-

caIled "internai control" of directors' decision-making, although some of the

members ofthe boards are caIIed "outside", "independent" or "non-executive".

In addition, with respect ta the companies undergoing privatization and

a1ready privatized ones, another "extemal contror' is exercised by the respective

minister and/or by regulatory bodies. Sînce "internai control" does not differ in

companies undergoing privatization fram that in companies fonned under the

company Iaw of the respective country, the focus in tbis chapter will be on

"extemal control". This type ofcontrol is available and is exercised at ail stages of

the privatization of enterprises, but it becomes more important al this stage, after

the sale of ail govemment-owned shares, because it remains the last weapon of

the state to oversee and interfere in companies considered "private" from an

ownership point ofview. While in the case ofDT, with the sale ofall government-

owned ordinary shares and the redemption of the golden share, this stage is

aIreadya reality, it is fair to assume that the provision on continuous holding of

shares by the Japanese govemment in NIT will also be abolished and that

subsequently ail shares will he sold. What remains is the system of approval of

m Sec espeda1ly "Tbe Report of the Cadbwy Committee on The FiDanciaI Aspects of
Corporate Oovemauœ: The Code of Best Practiœ" in Robert J. Tricker. lntemational
COf1JO'Gte Gowmanœ. Tatt RetJdings tlIId CtI.su (Singapore: Pn:nticc Haa 1994) 576 al 576­
580.
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certain shareholders meeting's resolutions and board of directors' decisions and

regulatory control by the MPT in Japan, and regulatory control by the OFfEL in

Britain.

4.1 Extemal Control by the Minister

4.1.1 Approvaland Supervision

4.1.1.1 Approval 01 Resolutions and Decisions

As mentioned above, along with other already out1ined devices, one ofthe

means for the state to interfere in companies undergoing privatization in Japan is

the requirement set out in the special aet on privatization ofthe company that the

minister in charge of the respective industry, in the case ofNIT the MPT, must

approve a number of resolutions adopted at shareholders meetings and decisions

ofthe board ofdirectors. This approval is required at ail stages ofprivatization of

NIT, from the transformation ofthe public corporation ioto a "special company',

to the sale of ail state-owned shares. The approval requirement will be removed

ooly with the repeal of the special aet, as was the case with KDD. In addition, the

minister is vested with strong supervision rights, which he cao exercise at his own

discretion.

Approval by the MPT is to he given to the foUowing resolutions passed by

the general meeting of shareholders: (1) appointment and removal of directors

and supervisors (NNTCA, art.9 (2»; (2) matters related to fundamental changes
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in the company, such as changes in the articles of incorporation; distribution of

profits; Mergers; dissolution ofthe company (NTICA, art. 10 (1»; and changes in

the business aetivities (NTICA, art.l (2». Financial statements ofNTI, IUch as

its balance sheet, profit and loss statement and annual business report, are to be

submitted to the MPT (NNTCA, art. 12).

In this case, approval can he defined as an administrative let,

supplementary ta the general meeting of shareholders' resolutions, with the effect

of aIIowing the enforcement of the resolutioDS. If the resolutions have not been

approved, they are invalid (null and void). Therefore, when resolutioDS of the

general meeting are approved problems do not arise, but when they are not

approved, it is necessary for the sbareholders meeting to discuss the issues again

and to pass new resolutioDS. Needless to say, this is a costly and time-consuming

procedure, which may have a negative effect on the company's relations with

third parties. In arder not ta give rise to repetitive consideration, the shareholders

meeting is obliged ta pass resolutions consistent with government approval.

Having in mind that another administrative body, namely the Minister of

Finance as state representative, bas the final word at the shareholders meeting

because of the number of shares held by him and the dispersed shareholder

structure, this approval by the MPT seems to he a double protection for the

government - in effect one roof built upon another. But while its necessity is

doubtful in the case ofa company the majority ofwhose shares are owned by the

state, once the state bas no shares and therefore no means ta influence

shareholder decisions, the approval of the minister will gain great importance.
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However, it is necessary to point out that there are no reported cases ofrefusai of

MPT's approval. Therefore, it cao be said that the requirement for an approval to

he given WOrD more as a means to prevent the company passing decisions which

might be not in accordance to the govemment policy, than as a means to

intervene in the decision-making process ofthe company.

Naturally questions arise as ta the reasons why MPT approval is required.

One reason might be the significaoce of the matters subject to approval for the

company's existence and the importance of the business activities to the public.

Another reason might he the necessity ta avoid abuse ofauthority by the Minister

of Finance at the stage of partial privatization, and by the management224 at the

stage of full privatization. Looking retrospectively, al the time when NTf was a

public corporation ail these maUers were to he decided by the Diet (Japanese

Parliament)225. After its establishment as a special corporation, Diet approval was

abolished as inappropriate to the main power ofthe legislative body. In this sense,

providing approval by the MPT cao be considered to be a loosening of the rules,

i.e. deregulation. However, retaining the approval by the MPT shows that the

state was still cautious about the impact of the transfer of an important business

to the private seetor. Considering the gigantic technological and financial power

of this special company, and the the difticulties ta which privatization might give

Z24 The sban:holdcrs meetings of Japanesc privale Iisted corporations with widely dispersed
shareboldiDgs are largeIy inOucnœd by the diIecIors, and are usuaJly beld al the &aIDe clay for
numerous corporations 10 avoid sbarehalder participation, and taIœ Jess tban ODe bout. For
detaiIs, sec Toriyama, Kyolc::hi, "Les poupemeots dans la vie des affaires. Rapport japonais" in
Association Henri Capitam Des Amis de la Culture JuridiqueF~Jmun~~s japonai.s•
22-25 mai 1994, ProœecIinp al para. 23. 24, DOCe 7.
m Under the N'tT Public Corporation Law.
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rise, it was provided that changes in business activities were to he aIIowed ooly

with the approval ofthe MP~.

Decisions within the scope of the board of directors' power, for

enforcement of which it is necessary that the approval of the MPT he given,

include decisions on the issue of new shares and of convertible bonds and bonds

with preemptive rights for subscription of new shares (NTICA, art. 4 (2»;

formulation of the annual business plan (NTICA, art. Il); and transfer of

important equipment and settlement of collateral on such equipment (NTICA,

art. 13).

The approval by the MPT of the annual business plan cao he seen as a

residue from the public corporation period227
, but the difference is that ooly the

business plan, and not the financial plan or the budget of the company, is subject

to approval. Such approval involves a preliminary consultation with the MF.

As for the other issues, during the public corporation period, a1l matters

were to he decided by the Diet. With the establishment of the new company,

MPT approval was stipulated for the issue of new shares, since if they were not

alIocated to the state, this would lead to a reduction in its share in the capital and

would be equivalent to a partial privatization without ilS consent. However,

justification will become irrelevant after the sale ofaIl state-owned shares. On the

22115 Takechi, Kenji, "Denki-tslmsbio shin-jidai ni wou sbita denden-saikaku-sanbou" (Ibe
Three Refonning Ac:ts as a Rcsponse to the New Era in the Telec:ommunieations) (1985) 1244
Toki-no Hourei 5 al 8-9.
227 At the lime wbcn NIT wu a public corporation, it bad ta submit ilS annuaI budget, busiDcss
and fiDaDciaI plan, 8Dd ail the supportive budget documents to the MPT. Aftcr consultation with
the MF, il was necessuy for a deàsion of the govcmment to he ohcained Finally the
govemment submiued the budget of the company to the Diet together with the countIy's budget.
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other band, it cao be said that despite the ract that the state is no longer owoer of

either the assets of the company or of its shares, the requirement for approval by

the MPT of transfer of important equipment remained in place because of the

importance of the business to the public. Needless to say, this requirement

distorts free decision-making about the restructuring ofthe company.

Although the subject matter about which approval must be given, the

body to give il, and the way to give il, are similar to the requisites of the golden

share, the British government, as bas been noted, set the consent requirement out

as a private law device in the articles of association of the company, while the

lapanese government retained it as a public law device set out in the special

statule. This overlap between a system of private law (resolutions passed by the

general meeting of shareholders under the Commercial Code) and a system of

public law (approval by the minister under administrative law) is a peculiar

phenomenon in lapan, painting ta the difference between "special companies"

undergoing privatization and purely private companies established under the

Commercial Code.

4.1.1.2 Supervision

In lapan, the powers of the minister with respect to the suPerVision ofthe

company undergoing privatization are set out in the special aet conceming the

company. NTfCA, for example, contains provisions that the financial statements

and reports ofthe company and ilS subsidiaries (NIT group) are ta be sent to the
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MPT. Hence, the MPT, and not the Minister of FÜWlce, receives information

about the financial results of NIT group, and thus exercises a fonn of audit

cootrol.

In addition, the MPT bas the option to exercise, at bis own discretion,

certain supervisory powers set out in the special ad. In particular, when it is

especially necessary, the MPT bas the power to issue arders to the company

regarding the SUPervision of its business aetivities (NTTCA, art. 15). The minister

may, to the exteot oecessary to enforce the aet, require the company to submit

reports related ta its business activities (NTTCA, art. 16). Yet, the minister may

appoint auditors and make them check specific matters and report to him the

audit results (NTTCA, art. 14 (2». As mentioned above, ail these powers have

been extended to apply to the holding company and its subsidiaries after the

transformation ofNIT. The supervisory powers of the minister are similar ta the

monitoring rights of the supervisors or the shareholders under the Commercial

Codem, but in this case they are not vested in the MF as representative of the

state-shareholder at the stage of state shareholding, but in another administrative

body, the MPT. Probably they will remain 50 even after the sale ofal1 state-owned

sbares, as was the case for KDD.

One could argue that this strengthened supervisory power is related to the

importance of the business to the public, but nevertheless the possibility of

%li For example, the power of the supervisors to monitor the performance of the cIirecIors (CC,
an. 274), the right orthe shareholders to verify the accotlotiog books (CC, an. 293-6), the right
of the sbarebolders bolders of more than 10% of ail the out5lancling sbares to ask the court to
appoint an inspedor (CC, art. 294) etc.
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disruption to the day-to-day business operations of the company should not he

ignored.

4.1.2 Regulatory Control

Regulatory control of the telecommunications industry in lapan is also

vested in the MPT. In this respect, it is noteworthy to mention that the MPT

implemented tighter control on NIT than on the newcomers. First, since NIT

was expected ta be the ooly canier providing local service nation-wide for sorne

considerable time, it bas been placed under certain special obligations, including

the provision ofuniversal service229
• To ensure that NIT lives up to these special

obligations, it is required to submit its annual business plan for approval by MPT,

and the minister bas the above-mentioned power ta arder NIT to fuIfilI its

statutory duties230
•

Second, as NIT must provide universal service, while competitors have

no such obligation, tbis seems to necessitate either rate rebalancing or an acœss

charge for new carriers which seek interconnection of their networks with the

NTI local networ~l. However the tariff and access palicy of MPT were

229 Article 1 of the NTf Corporation Ad prescribed that NIT "sball be a company wbose
purpose is 10 operate a domestic telecommunieatioDS business." Despite Ibis purpose being
shifted to the regional companies with the NTr Companies~ il is still an obligation of the
NIT holding company "tg give the regional companies the necessary adviœs, good offices and
othcr assistance in arder ta ensure the appropriate 8Dd stable provision of telcphone and
telegraph services by tbem" (art. 1 (2».
2:10 MakOlO, Kojo & H.N. lanisb, "Japanesc TeiccommunieatioDS after the 1985 Regulatory
Reforms" (1992) 1 M-C.L.R. 308 al 318-19.
ni Ibid al 319.

93



•

•

•

favorable ta the entry of new common carriers. MPT maintained a sizeable

ditTerence between N'IT and new common carrien rates232 to give the latter a

competitive advantage. NTI was not alIowed ta de-average its long-distance

rates nor raise its local rates. It was considered that selective entry by new

competitors would put pressure on NIT to be more efticient233
• In this way, MPT

bas used its regu1atory power to protect new common carriers by strietly

regulating NTT. Rence, even as a "private company", NIT remained under

special common carrier obligations and regulation consisting of interfering with

business decisions on pricc and service.

Recently, however, it was realized that these kinds ofregulations designed

to protect Japanese telecommunications firms were in fact adversely affecting

competition. Under the pressure ftom corporate users dissatisfied with rate levels

and the international movement toward libera1ization of the telecommunications

market, namely the WTO Agreement on Telecommunications234
, in 1997 the

government of lapan took a series of deregulation and liberalization measures.

Most significant was the lifting of the regulations separating domestic and

international telecommunications businesses, which alIowed international service

232 Initially this was 25o/4tt later 200/.. See Marianna Stnyzewska-Kamjnska, supra note 18 al
506.
233 Makoto, Kojo et RN. JaDish, supra DOte 230 al 319.
234 On 15 Febnwy 1997, 69 mcmbers of the wro entered into agreement ID open thcir basic
telecoms markeIs 10 competition, wbich marked the successful cod ofœgotiatioos 10 exICIId the
GeacraI Asreemeat for Trade in SerW:cs to basic teIecommunicatiOD services. The qreement,
in forœ siDce 5 February 1998, DOt onIy proyidcd a fiamework for the gradualliberaliution of
the market acœss but aIso estabIisbed a fiamewoJk of basic œp1atoIy priDcipies 10 whiçh the
~rity of counuies aJso committed themseMs. "1ntemaIionaI LibcralisaIioDft

, onIiDe: Dn
<htIp:lIwww.cIIi.p.uklcüIt3/doc7.btm>(lastmodificd: 26 March 1999).
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telecommunieations companies ta merge or link with domestie service finns235 .

Also of great importance are the elimination of bureaucratie contraIs on phone

rates and the removal of restrictions on connecting international private leased

circuits with publie networks, the removal of the 200At foreign investment cap,

except for NIT and KDD236
, and the abolition of the government approval

system for telephone charges, the abolition of the KDD law and the divestiture of

~'. In this way, Iapan not ooly increased domestic competition, but a1so

opened its doors to foreign competition. In these circumstances, what remains to

be done in order to completely liberalize the Japanese telecommunications market

is a complete privatization of NIT by further sale of government-owned sbares,

and the repeal of the NIT Companies Act. While the former may he canied out,

realization of the latter will probably still take many years23l
. However, it is

notable that Japan went through liberalization and deregulation of its

telecommunications market without the need to have recourse to regulatory

bodies, as Britain did. As C.D. Foster notes: "it was a politica1 decision that BT

235 Examples include the merger between International Telecom Japan (lTl) with Iapan
Telecom, the allianœ of KDD with Telway Japan and TrNet and its merger with DD~ joint
services oJfered by International Digital Communications and Telway Japan. Report on the
JaptRlese Telecommunications Industry, October 1997, onlinc: DFAlT <htIp:/Iwww.dfait­
maeci.gc.calgeoIbtmCcIocumentslreportl-e.htm> (date acœssed: 12 July 2000).
236 The MiDistry of Foreign AlI'ain of Japan, Japall's Individual Action Plan for ImplementiDg
Osaka Action Agenda <Summary Sbeet>, online: The MiDistry or Fo~ign AfI'airs of Japan
bttp:llwww.mofa.go.jplpolicy/ec:onomy/apedl9971plan.htm1(1ast modifiecl: November, (997);
Communication ûom Japan, Draft. Scbedule of Specifie Commitments on Basic
Telec:ommunications (1997), wro Doc. SlGBT/W/I/Add.291Rev.1, onlioe: wro
<hUp:lIwww.wto.org> (Iast modifiecl: 14 February 1997).
237 Report on the Japane. Telecommunications Industry, Octobe,. 1997, supra note 235.
231 In the case ofKDD it look more than 40 years.
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should not be regulated by ministers.,,239. Perhaps the British government wanted

to reaffirm its decision ta break forever with the former methods of supervision

and monitoring ofpublic utilities.

4.2 Extern" Control by the Regulatory Body (OFTEL)

4.2.1 The Necessity ofRegulation

The transfonnation of DT's status and share tlotation was meant ta have

the etrect of subjecting it ta the disciplines of the marketplace, the judgment ofits

shareholders and the demands of its customers. However, as bas been shawn

above, the market for corporate control bas been replaced by the necessity for

each shareholding in excess of the percentage set out by the golden share to have

the govemment's written consent; and the raie of the shareholders at the general

meetings bas been diminished by the dispersed structure ofshareholdings.

On the other band, the government of Britain "recognized that simply

transferring the company ta the private sector, while an important first step,

would not sufticiently secure a competitive market. While private ownership did

introduce discipline via capital markets, it did no more.,,240 It was realized~

despite the Iiberalization of the market since 1981, the plan ta tloat BT as one

239 "Instead, analogy suggesled that the job sbould be done by the DiRaor General of Fair
Tradin& who was in fact presscd 10 take il on. However, he decidcd that he bad eoougb to do,
50 a specialist look-alike wu inventcd, the DirecIor General of TdecommunicalioDS." C.D.
Foster, supra DOle 79 al 125.
240 Man:us Brooks, supra note 35 al 74.
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entity rather than splitting it up into smaller units meant that BT would continue

to dominate the British market and that competition would take time to develop.

Therefore, "[w]hen privatization is extended to "natural monopolies"

where competition is either unworkable or very limited in scope, regu1atory

arrangements take the place of the market in holding down priees and ensuring

good services for the customer.,,241. For this reason, the privatized concem was

not left to implement its objectives free from scrutin~2, and in addition ta the

existing legislation in the Fair Trading and Competition Acts, and the competition

rules in articles 85 and 86 of the Treaty of Rome, the govemment created a

regu1atory system especially for te1ecommunications243. With the TA 1984 a

regulatory body, the Office of Telecommunications (OFI'EL) wu established to

keep check on the extent to which DT complies with its Iicense conditions.

This was a novel technique for Britain, and developed to ensure that vital

national and public interests could he reconciled with private ownership.

"[W]here competition is impracticable, ... regulated private ownership of natura!

monopolies is preferable to nationalisation"144. Sorne authors, however, evaluate

it as a "rather simple exchange ofone fonn ofgovernment operation for another:

public ownership = private ownership + regulation,,245.

241 HM's Treaswy, supt'a note IS2 al 1.
242 British govemment was bcavi1y inftueoœd in its thinking by the American models of
rqulation ofprivaœ enterprise.
24J Newman Karin, supra DOle 34 al 17-18.
244 John Moore, "The Sucœss ofPriwtisation", suprQ note 33 al 9S.
245 Kenneth Wiltshire, supt'a DOte 5 al 40. By rqulation the autbor lDC8DI mo~ than just the
operation of a rquIatory body. He includes the range of proc:edun:s: the introduction of social
objectives ioto the new legal mandate of the privatized company; special ammgcmcnts in the
voMg structure for dedsion-making, including the golden share; oocasioDa1 n:porting
mechanisms to the minister c:oncerned; creation of some Irind of a new competitive framework
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Changes in ownership have been aIready diswssed above, therefore here

the focus will be on regulation in the sense of"controlling, directin& or goveming

according to a rule, principle, or system,,246. In the case of BT, regulation is

achieved by means of license arrangements and monitoring by the regulatory

body.

4.2.2. BT's LiceDse

While in Japan the regulatory fÏ'amework is set out in the

Telecommunications Business Act, in Britain it is based on a system of licenses,

including conditions set out in detail in s. 8 of TA 1984. Most itmovative of ail

was the introduction ofa scheme known as the RPI-X fonnula, placing a ceiling

on tariffs in the non-competitive areas247
•

BT was issued a Iicense in 1984, to which are attached more than 60

conditions. They principally serve to place obligations on, and contro~ DT's

exercise of market power. The MOst important issues covered by the BT's Iicense

are the foUowing: those which impose service obligations on BT; those which

assist competitors; and those which control DT's principal prices241
•

in which the oew body will operate; SUIISCt dause anangemenll Cor various aspectI of the
operation ofthe body concemed, usua1Iy built inlO the Iiœosing arraDgcmcnIS. Ibid
246 Tony Prosser, Law and th~ /ùplaton, SIlprtl note 133 al 4.
247 Tbc RPI.X regulatory scbeme originally covered about 55% of BTs aetivities. Wallem
HuIsink, supra note 35 al 164.
241 Man:us Brooks, supra DOte 35 al 75.
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4.2.2.1 BT's Service Obligations (Social Regulation)

The main obligations introduced iota BT's original Iicense were ta

provide the universal service, free directory services to the disabled, emergency

service dialing facilities, rural ud maritime services, and ta maintain the number

of its public phone boxes. Even though they are not as detail~ the social

obligations ofNTI are virtuaIly the same. Most ofthese are loss-making services,

thus it is difficult ta determine the balance between BT's reasonable desire not ta

run too many ofthem, and certain smalI communities' reasonable desire not ta he

left without a public phone box, for example249
• The raie ofthe regulatory body in

this case is to pass judgment upon whether the Iicensee is behaving reasonably.

The faimess of the judgment, however, is doubttùl, because the regulatory body

bas to rely predominantly upon information supplied by the licensee. The

monitoring of BT's compliance with these conditions of Iicense is called "social

regulation,,250.

4.2.2.2 Fair Trading and Competitor Assistance

(Regulation for Competition)

The license forces BT to aIlow competitors to interconnect with its

network, and where commercial terms cannot be agreed upon, OFfEL is

:le Ibid.; Kenneth Wiltsbin:, supra DOle S al 56.
250 Tony Prosser, Low DIId Ih~ Regulalon, SIIpra noce 133 al 7; C.D. FOSIa', suptYl note 79, al
291.
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empowered to determine the terms on which interconnection takes place251
• This

condition in the Iicense contrasts with the free-of~barge system in Japan

described above. Moreover, the Iicense prohibits sales linked ta other conditions,

prolubits certain exclusive dealing arrangements and cross-subsid~:Z and

establishes an obligation to supply information253
• This is known as "regulation

for competition"2S4.

4.2.2.3 Pricing (RegulatïaR Monopoly)

Defore the TA 1984, priees for BT's services were set in the Iight of

financial targets agreed with the govemment and foUowing consultation with the

Post Office User's National Council. After 1984, in the Iicense issued to BT a

control over the priees charged to regulate monopoly was included255
• The debate

about the fonn that such control should take ended by accepting the priee control

proposed by Professor Littlechild256
• The lieense requires BT to ensure that

eertain priees do not rise faster than XO./ca less than the Retail Priee Index (RPI).

This RPI-X formula is to be revised every Syears and the fust one was set out as

2S1 In 1993,OFfEL made few proposais on interconnediOD and acx:ounting separation, which
100 to the amendment ofBT's Iiœnse in 1995. For details, sec Marcos Brooks, supra note 35 al
76; Tony Pmsser, ibid al 75-76.
252 The rules 00 cross-subsidy an: desigoed to preveDt BT from using profits from the cxercise of
market power in one area 10 aoss-subsidizc ils aetivities in otbers, where competition maybe
SboDger. Marals Broc*&, ibid
2SJ lnformaliOD obCaiDecl as part of BT's mooopoly adiviûes may DOt be used to beoefit ST's
~oDS in competiIÏVC markets. Ibid

Tony Prosser, Law OIId the Replalon, SIIIJ'G DOle 133 al 6-7.
255 l4[Rjegvlaling monopoly, mimickiDI the dl'ect of market forces t1uough implementiog
controls 00 priees and OD quality ofservice." [cmpbasis in original]. Ibid al 6.
256 The coaœpt is that control sbouId lie DOt with profits but \Vith tarifJs.
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RPI·3 for the period beginning 1 August 1984257
• After having set "Je' OFTEL

ooly checks to ensure that the pricing decisions made by DT are within the

prescnDed ceilings. In this role OFTEL is passive, and indeed it is bard to foresee

a situation in which OFTEL could become "proactive", that il, "initiating rather

ActuaIly, as the number of non-competitive areas covered by the priee

fonnula diminish259
, the need for OFTEL to become "proaetive" is declining.

Even though it leaves the regulator free to exercise its discretion in setting up

priee caps, this system seems ta retlect costs better than the Japanese approval of

tariffs by the MPT.

257 Newman Karin, supra note 34 al 20. SilICe the first priee cap there bas been a tightening and
expansion of the cap. The cap bec::ame 4.45% Icss in 1988, then 6.25% in 1991, 7.5% in 1993,
and 4.25% in 1997. The Iast applies only ta around a quarter ofBT's revenues, low· to medium­
spending residential consumers. The other markets served by BT an: DOW considered
competitive. Marals Brooks, supra note 35 al 78. See aIso Table 7.1 Changes on the Priee
Control Mechanism (1984-1993) ibid al 79; Tony Prosser, lDw and the Regulators, supra note
133 al 66-71; Peter Cwwen, Restructurlng Telecommunications. A stlldy ofEurope in Q Global
Contai (MacMillan Press Ltd., 1997) al 146-47; Willem HuIsink, supt'a note 35, al 164;
Stephen Martin & David Parker, The lmpoct of Privatisation. Ownership and Corporale
Performonœ in the UK (Lolldon: Roudedge, 1997) al 4S.
2SI Newman Karin, supra DOte 34 al 18.
2S9 ln Prlcing of Telecommllnications Services From 1997, OFŒL proposed abat priee cap
regulation sbouId apply oaIy to raidential 8Dd smaIler busiDes& usas, while priees for Iaqcr
users wouId he Ieft 10 be ddermiDcd by competition. Il is DOIiceable, bowever, that iDitially tbeJe
wu 110 priee control on BT9s i.nIcrnationai services or on apparatus supply but Iatcr, in 1991,
international services were iDcluded in the basket of priccs to whicb the formula appliel. Peler
Cu1'wen. SIIfJ'D noie 257 al 146-47; W'aUem Hnlsiak, supra DOte 35 al 164.
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4.2.3 Regulatory Body'. Role

4.2.3.1 Buties

OFfEL was established as a non-ministerial govemment department,

modeled on the Office of Fair Tradin& to regulate telecommunieations in Britain

foUoWÎDg the sale ofST. The Office is headed by a Director General.

Appointed by the Secretary of State for Industry, the Director General

operates within guidelines and criteria defined by s. 3 ofthe TA 1984260
• His main

duties are:

(a) to secure that there are provided throughout the UK, [...,] such
telecommunication services as satisfy aU reasonable demands for
them including, in particular, emergency services, public caU box
services, directory information services, maritime services and
services in rura1 areas; and
(b) (...] to secure that any persan by whom any such services faII to
be provided is able to finance the provision ofthese services.

As sorne authors comment, these two primary dulies retlect two principles

which are in tension: the financing of investment, which would clearly make it

unacceptable for a regulator to impose a set of social obligations that threaten the

financial viability of the company or its ability to raise capital, and the concept of

maximizing a universal right of access, including access where this might not he

justified on straightforward commercial grounds261
•

2l!iO The Director General aIso bas certain powers under gencral œmpetition law in respect to
telecommunic:atioDS.
261 Tony Prosser, Law and the Regula/o,.s. SUJ1l"D note 133 al 23.
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As supplementary and secondary to the above-mentioned duties, in

subsedÎon 2 are enumerated a number ofduties, among which are the foUowing:

(a) to promote the interests of consumers, purchasers and other
users in the UK in respect of the priees charged for, and the quality
and variety ot; telecommunication serviees provided and
telecommunieation apparatus supplied;
(b) ta maintain and promote effective competition between persons
engaged in commercial activities connected with
telecommunications in the UK.

Thus the legislative mandate for telecommunications reguJation appears to

place the highest priority on social regulation and regulating monopoly rather than

on regulation for competition262. Problems in consumer protection led to the

necessity in 1992 for new legislation to be passed, namely the Competition and

Service (Utilities) Act 1992263
, and to proposais in the Utilities Review of 1998 to

make consumer protection a primary duty ofutility regulators:l'4.

The secondary place of the responsibilities of OFTEL with respect to

competition, cao he explained by the existence of primary control of competition

exercised by the main competitive authorities, the Office of Fair Trading and the

Monopolies and Mergers Commission, and by the initial intention that the

regulator be a temporary institution "until competition arrives,,265. Currently,

however, increased competition bas not led to discharging the regulatory body of

262 Tbe TA 1984 exteDded consumer protection powers of regulators, especially in relation 10
the setting of SIaDdards of performance, the collection of information on perfonnanœ, the
establisJllncml ofcomplaints procedures. Tony Prosser, ibid. al 18.
263 Ibid al 50.
264 On key proposals affectiDg replation ofClOIIVeJIÏDI iDdusaries, sec Departmeot ofTI'Ide aod
IncIusby, RcguIating CommunieatioDS: The Way Ahcad, ResoIts of the Consultation on the
Convergeoœ Green Paper, onlinc~ DTI <hUp:JIwww.dti.gov.ukIdi1co~htm>
(Iast modified: 15 June 1999) [bcreinaftcr DTI, ReguIatiog Communie:ations).
265 S. LiUlechild, Regulalion 01British Telecommunications' Projitabi/ity (LoDdon: Department
ofTradc 8Dd IncIusby, 1984) para. 4.11.
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these functiODS. It led rather to graduai replacement of regu1ation of monopoly

by regulation for competition266
•

4.2.3.2 Operatiog Method

OFfEL bas the obligation to regulate the behavior of DT and its smal1er

competitor Mercury. The role of the Director General is to issue certain licenses

to DT subject to the approval of the Secretary of State267
; to enforce license

conditions and modify licenses should it prove necessary; to rule on fair trading;

to handle consumer representations and complaints; and to publish such

information as he considers to he expedient261
• OFfEL also bas a relationship

with the Secretary of State and bis departmen~ and with other regulatory bodies

such as the Monopolies and Mergers Commission (MMC)269.

2ti6 "The regulator is to takc much wieler powers to root out wbat he considers unfair competitive
practices by BT." John Harper, SIIpra note 34 al 182; "Oftel is adoptins a tough approach to
outlawing anti-competitive bebaviour by ST." Stephen Martin & David Parker, SIIpt'Q note 2".
2G1 OFfEL bas Umited powers with respect to the license. The right to license operators was
retained by the Secn:taIy of Saate (s. 7). However wbeo granting Iic:enses, the SecreCary of Statc
is required to consult the Diredor General ofOFfEL. On the other band, a1though the Director
General may grant lic:enses witb the consent ofor foUowing a general autborizalion given by the
Secretary of Slale (s. , (b», by DOW no such consent or authOrizatiOD bas beea given.
Department of Trade and Industry, Background Paper on TelecommuniadioDS, oDliDe: Dn
<http://www.dti.gov.ukIcü1cI61tac1sum.htm> (Iast modified: 26 Febroary 1997). Tbc concept of
license ranovaI, sbould the liœDSCC transgress, is baJely addrascd in the Mt.
261 Il is aotewonhy Ihat the Director General of telecommuni<:ations bas made a public
commitment to opcnaess, and bis adviœ 8Dd opinions arc reguIarIy publisbed. Ifowever, il is
bis discretion to publish iDCOrmatiOD about bis operations (s. 48). ID contlaSl, under the
Competition Act 1998 rcgulaton have the obligation to publisb tbeir clecisiODS 8Dd rasons for
making them. DTI, RquIatiDg Communications, SIIprtl note 264.
- Kenneth Wiltshire, SIlpra note 5 al "; Peler Curwen, SIlpt'Q note 2 al 254.
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The principal way by whieh the Director General exercises bis authority is

through bis duty ta enforce telecommunicatioDS licenses, and alsa bis ability ta

amend them in certain circumstances.

The Director General bas in principle considerable powers to remedy

breaches of license conditions, ineluding failure to comply with pricing rules. He

is empower~ for example, to order a licensee who bas breached a license

condition to take "such steps as appear to the Director to he requisite for the

purpose of securing compliance". Sueh orders can he made when the Director

thinks there is a breach, without bis needing ta establish the faets; the order can

require remedial action; and failure to ohey an order cao result in court action

leading to fines270
• It is also within the powers ofthe Director General to refer BT

to the MMC, and to ask it to investigate and report on issues relating to

telecommunications whieh raise either comPetition or other public interest issues

(s. 13). He did 50 in 1995, referring BT to the MMe regarding the "number

portability" issue271
• On the basis of the MMC report, the Director General

amended the BT license with effect from l~. However, it is notable that

"OFfEL, DT and the Department of Trade and Industry, have a preference for

informai controls rather than specifie punitive measures for breaehes of Iicense

agreements, because of their suitability to British practices and greater efficiency

in the long run"m.

270 Peter Curwen, ibid. al 255·56.
271 For deIails on the number portability issue, sec Peter Curwen, SllpI'Q noce 257 al 148-49.
272 Tim Clarke, "Privatisation and Competition Policy" [Dccember 1988) Int'. Bus. Lnyer SOS
al 509·10.
273 KeuDC'lh WiltsbiJe, supra DOle 5 al 82.
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To amend a license, the Director General may require the agreement of

the Iicensee or failing thi5 he may make a reference to the MMC. The latter is

used when the Iicensee does not agree with the proposed amendment. If the

MMC concludes that the proposed amendment i5 in the public interest, the

Director General may amend the Iicense accordingly (5. 12-1 S)27~. On the other

band, where a Iicensee wishes to introduce a change in a Iicense, the Diredor

General can ask the MMC to investigate the issue.

It should be noted that in this case the customers are kept at a distance

trom the Iicensee27S
• Using the formai procedure for Iicense modification can

resu1t in substantial difficulties, and thu5 sorne authors see negotiated agreement

between the regulatory body and the company as a better way of proceeding with

Iicense modification276
• However, recent practice reveal5 a different approach.

The introduction by OFTEL of a new condition in BT'5 license, consisting of a

general duty to refrain from engaging in anti-competitive condu~ was referred to

the High Court by BT al the end of 1996277
•

214 Marcos Brooks, supra noie 35 al 74.
275 Peter Curwen, SIIpra note 2 al 255.
276 Wben the formai proc:ed1R was invoked, in the case of telepbone challines aod information
services, the Direclor General of Telecommunications discoveIed that the MMe lOOk a mon:
reIaxed view of the problem than he did and OFfEL, was aIso tbreatened with a judicial review
action. Cosma Graham, "The Regulation of Privatised Enterprises" [1991] Public Law 15 al 17
[hereinafter Oraham, wrbe Regulation"].
217 Tim Clarke, supra note 272 al 509; Peter Curwen, supra noie 257 al 148.

106



•

•

•

4.2.3.3 Activitia

A threshold question regarding OFI'EL was how active it would be in

using its powers271
. OFI'EL's first test occurred when, in October 1984, it was

asked for advice 00 a proposed joint venture between mM and BT to form a data

oetwork system in the UK. The Director General's view was that such a venture

would pose a threat to competition in the tledgling value-added network services

market, and the venture was accordingly vetoed279
• Another test occurred when

BT wanted ta buy MITEL, the Canadîan manufacturer of telephone exchanges.

The Secretary of State decided to refer the issue to the MMe on the advice of

OFfEL and the Office of Fair Trading, although OFfEL bas no direct power in

the area of mergers2lO
• The MMC recommended that the acquisition should take

place subject ta safeguards. Another important action of OFfEL was the 50-

caUed "interconnection decision", on the issue of the priee that DT would he

allowed to charge for the use of ils own networks as a common carrier for the

customers ofMer~l.

271 Sorne auIhors think that with DO powers to quicken the pace oC competition by aeating oew
liœnscs, it is difticult to envisage OFfEL auaining a "proadive" IOle. Newman Karin, SIIpra

note 34 al 19.
279 Peter Curwen, SIlpra DOle 2 al 256; CentoVd~ SIIpra note 13 al 184; Douglas Pitt,
SIIpt'a note 204 al 71.
210 Kenneth WiltshiR, SIIpt'Q DOle 5 al 82; Ccnto Vdjanovsld. SIIpra DOle 13 al 184; Douglas
Pitt, Ibid. al 68, 71; John Vickcrs et George Yanow, "Regulation aud Priwtiscd Firms in
Britain" in J. J. Richardson, ed., Privatisation and Denplatlon in Canada and Br/tain
(DartmouIh, 1990) 221 al 227.
211 OfTEL clccidecl that BT sbouId conncc:t MercuJy's sysIcm al loc:aI exchanges aud al tnmk
exchanges for use wilhout limits, cxœpt Ihosc uecessary to ensure that abc quality of messages
was good, aud that the ac:œss be establisbcd al priees wbida gave Men:wy a reasonable
incentive to exteDd its system. For details, sec Cento VeljaDovski, _pra DOle 13 al 185;
Newman Karin, SIIpt'Q DOle 34 al 21; John Vickers et George Yanow, ibid al 226-27.
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4.2.3.4 Independence

Another question was how independent OFrEL would he trom

interference by both the government and the industry itselt: and to what extent it

would he subject to any control.

ft is the Seaetary of State who appoints the Director General ofOFrEL,

and it is also that Minister who tables the annual report of OFrEL in the

House2l2
. Therefore, it cao be said that OFTEL is not directly accountable ta

parliament. However, as some authors argue, there is no reason why departmental

select committees, as weB as the Public Accounts Committee, should not

scrutinize the work ofthe Director General2l3
.

The decisions ofOFrEL are made by the one man Director alone, and Dot

by a board2l4
• The Director must exercise bis duties in a manner which he

considers is best to ensure the provision of an efficient telecommunications

service. There is no quasi-judicial process, and no avenue of appeal on most

212 "The Seaetary of State does not reteivc questions in the House of Commons relating 10 BT
because il will Dot acœpl them, on the grounds that BT~s operations are DOt its tespODSlbility.
The House of Lords is a Iittle more liberal because there is one spokesman for ail of the
government in tbat chamber. For the JOOSt part, however, there is a standard reply ta questions
about ST. nus, despite tbe k1 that the govemment is sti1I actively participatiDg in the afIàirs
or the new enterprises, the ministerial aa:ountability to the parliament in the post-privatization
phase is missing. Despite the continuing govemment involvement, theœ is DO parliamenlaly
involvement, and the wording or cnabling legislation ensures tbat this situation prevails. Thus,
the parIiament bas information about the performance of the company only by lDC8III of
company law, I.e. annual and scmi-annual reports, statementI to stoe:k cxcbanges, aod any cIaIa
offeml by the company." KennethWil~ SIIpra DOte 5 al 80-81.
213 Graham, wrbe Regulation", .DIpra note 276 al 19.
214 Il bas becD proposai, bowever that iDdividual repIators be replaccd by œgu)atolY boards in
the Utilities Revïew. SecDn Regulating Communications, _pra DOle 264.
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matters2l5
• The power of the Director, however, is restricted to enforcing the

terms and conditions of the Iicenses granted to the companies, these terms having

been decided by the Secretary of State-. Contrais ovec bis activities depend on

the powers of the Secretary of State given to him by the TA 1984, namely the

power to give general and special directions2l7
• There is no requirement u to any

publicity to be given to such directions, and in practice it might he difficult to

ascertain whether a particular direction was given, or indeed wu complied

with2ll
. Thus, the problem is ta make the central government accountable for the

exercise ofits powers.

As the buis of its actions, OFTEL relies heavily on complaints2l9
. The

complaints trom business are mostly to do with fair trading practices, and those

from individuals are mainly to do with telephone bills290
• OFTEL cao issue an

order against DT if it believes DT is breaching its license, but if the arder is not

complied with, it is the complainant who must take the matter ta the courts for

2BS 1. F. Garner, "After Privatisation: Quis Custodiet Ipsos Custodesr [1990J Public Law 329 al
330.
216 The issue of liœnses by the Secretary of State is one example of the continuing power of the
government aftcr privatizalion of the telecommunicatioDS. Another example is that the review
of the duopoly policy was entiIely in the SeaeIaIy ofState'5 bands.
217 General diredions cao only be given indieating considerations to which the DiJedor shouId
have paJticuiar regard ia detennining priorities with respect 10 the SUItuIoIY duties and in the
exercise of any of bis functiODS. He may aIso be n:quin:d by the SecretaJy of State or the
Diredor General of Fair Trading 10 givc information, adviœ aDd assistance as 10 any of bis
fundions (s. 47 (4». Specifie directions cao be given only in limited cirC'"mstanoes, most
ootably wbeœ national security is involved (5. 94), a1though the Secretary ofState can direc:t the
MMe DOt to proœed with a refereDce in teIecommunications (s. 15 (5».
211 1. F. Garner, SIlfJ'G noie 285 al 331.
219 In telecommllnicalions. tbere are a variety 01 advisory commïuces which UDdertake SOlDe

complaiDt-banclling ftmctioas. as weil as advisiDI the DiœcIOr on specifie policy issues (1. 27
and 54).
2510 Kcuueth Wiltshire, SIlfJ'G note 5 al 81.
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redress. Therefore, the privatized industries are beyond the jurisdietion of an

ombudsman2!Jl.

Most commentators are pessimistic about the role of judicial review

respecting the operations of the regulatory bodm. In fact, "the decision to keep

the courts out of the reguJatory process was made not because ofa wish to avoid

legalistic procedures of American legislation, but because ... the Cabinet ... was

persuaded of the harm past increases in the reguJatory role of the courts had

done"293. Sorne authors even recommend that the regulators themselves adopt

defensive procedures that keep the courts out, and that the appea1 should lie to

theMMC294
•

In sum, the new regulatory body, OFTEL, seems ta he subject only to the

"remote control" of the Secretary of State. Therefore, it can he said that the

reguJatory body is immune tram extemal control295
, which raises problems as ta

its efficiency and need to exist at all.

291 Britain does DOt have other forms ofquasi-judicial administrative~ such as those that
cxist in Australia for instance. Ibid. al 100.
192 If the Dircctor Geoera1 ddects a breach oC Iiœnsc conditions and wants ta take enfon::emeD1
action, theo the compaoies are granted certain procedural protection givina thcm a rigbt ta state
their case as weil as a right ofappeaI to the High Court witbin certain timc IimilS (1.16-18). J.
f. Garner, supra note 285 al 335-36; Tbere is DO reported case ofapplicalion for judicial review
agaiDst the Dilector Geoera1 of TdecomnuanieatioDs. One case of such successful application
apiDst the Diœctor Geoera1 of Gas Supply is reported by Graham, "Tbe Regulatioo", 8IIpra
DOle 276 al 19.
293 CD. FOSIer, supra DOte 79 al 125.
25N Ibid. al 395.96.
295 J. f. GarDer, supra note 285 al 337.
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4.2.3.5 The Future or the Regulator

As competition develop~ the need for sector-specific regulation is likely

to reduce, as greater reliance is placed on the oPel'ltion of general competition

law. This is recognized by OFfEL itselt: stating that "[c]ompetition, rather than

OFrEL, would increasingly become the industry regulator"296 and corresponds to

the initial intention of the govemment to set out a regulation framework "will

competition arrives".

However, nowadays, it seems unlikely that the regulatory control will be

completely removed. Fir~ under the new Competition Act of 1998297
, the

regulators have concurrent powers with the general competition authorities in

Britain to enforce, under domestic law, the prohibitions against abuse ofdominant

position and against agreements and concerted practices restraining competition.

Second, although the govemment did not introduce as a statutory duty the

existing arrangements between the regulators for coordination and cooPel'ltion in

regulation, it welcomed them. Third, the proposais in the Utilities Review of 1998

introduce a number of important changes in the way in which utilities are

regulated and their introduction as legislation is pending. Finally, the government

is currently consulting about revised Telecommunications Act Iicensing

arrangements for access control services. These are designed to ensure that

OFfEL will have "tools available ta taclde any anti-comPetitive praetices which

2516 OFŒL, supra DOCe 259.
297 In forœ !rom MaIch 1, 2000.
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cannot be addressed through Competition Act powers"29I. This approach is

consistent with the view of most of the commentators that each sector is unique,

and its particular features and problems have ta he specitic:ally addressed299
, and

tbat the regulators are in a sense "governments in miniature" and their tasks

cannot be reduced to any single 10gic300
• It is argued that if a single agency were

to replace either the Office of Fair Trading and the natural-monopoly regulators,

or the natural-monopoly regu1ators a1one, this would abandon the advantage of

concentrated expertise and would he more likely to lead to inconsistencylOl.

Different alternatives ta regulation, such as nationalization, non-regulation or self:.

regulation, or leaving regulation to domestic or European competition Iaw, were

analyzed302. It was concluded that public ownership does not itself in any way

create public accountability or responsiveness to consumers; that the common Iaw

courts are the least suitable place for issues such as those concerning

interconnection, for instance, to he determined; that competition policy does not

in practice operate in a way which provides a predietable environment for

enterprises; and that extended deregu1ation will not happen in the field of

telecommunications303
• Propositions were made ta reinforce the independence of

the industry-specific regulators304 or ta deregulate private services and facilities,

to open retailing and service creation ta unregulated competition, and to have one

291 Dn, Regulating Communications, supra note 263.
2W Tim Clarke. supra noce 271 al 508.
300 Tony Prosser, Law and the Replators, supra note 133 al 30S.
301 C.D. Foster, supra DOle 79 al 404, notes 123.
302 For deIaiIs, sec Tony Prosser, Law and th~ Regulalon, SI/pra DOle 133 al 168-77.
]0] Tony Prosser, ibid
304 C.D. Poster, SIIprtJ noce 79 al 395·99.
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single organization to control and manage the unified public oetwork

infrastructure305
• Therefore, despite there being some caIIs for total deregulation,

the case for regulation of"natural monopoly" remains strong. However, il seems

to me that althougb regulation may be better than ministerial contro~ and better

than leaving the industry completely to competition, et the present stage of

Iiberalization of the industry these are not sufficieody persuasive rationales for

retaining the regulator. It is true that there is 00 way baclc, but it is also true that

because of the existence of this external constraint on the market, ''there is a real

danger that regulated privatised businesses MaY be subject to more state

interference than they were as nationalised industries"306.

CONCLUSIONS

Nowadays, most countries are undertaking a process in which they adjust

their national public monopoly to the new technological, economic and

institutional conditions of international telecommunicatioDS. A1though the degree

of implementation differs from country to country, the institutional ftamework

seems to he charaeterized by privatization of ownership and management,

Iiberalization of the market, and some degree of regulation ta guarantee universal

service provision, reasonable tariffs and fair competition.

:J05 John Harper, SI/pra DOle 34 al 208-10.
Di Chairman'5 addras al the Annual GeDeraI Meeting oC BT in 1992, quoIcd in CcDIo
Veljanovski, TIr~ FIlIrIrt ollndustry Regulation in the UK (London: European Policy Forum,
1993) al 23.
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Britain and lapan, having the largest public telecommunicatioDS operators

in the world, were among the first countries to start their privatization and

liberalization programs. These programs are further advanced in these countries

than elsewhere in the world, and lessons cao accordingly be leamed ftom the

experience there.

This study was mainly concerned with the issue of the control and

constraints imposed by the state on the privatized enterprises. It was asserted

that, even though they are gradually loosening, close links between the state and

private industry were maintained al ail stages of the privatization process. Efforts

were made to explain the legal grounds and rationales for this.

Privatization oftelecommunications in bath Britain and lapan was aIlowed

by passing special legislation for the industry. However, while in Britain the

special Telecommunications Act 1984 encompasses both IiberaIization of the

industry and privatization ofBT, in lapan two separate aets were passed, namely

the NTT Corporation Act with respect to privatization of NTT, and the

Telecommunications Business Act with respect to libera1ization and deregulation

of the industry. In bath countries the statutes provide for corporatization and the

sale of shares as a method of privatization. But while the ad in Britain takes the

form of a broad delegation of power to the Secretary of State, the legislation

involved in lapan contains detailed provisions on the design of the "privatized

company". In Britain even the most important of such provisions are left to the

company's articles of association, including those setting out the relations with

the government after privatization through such devices as the "golden share". On
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the other band, in Iapan, the relations between the govemment and the

privatization target are outlined in the statute, thus the methods of intervention

are more transparent and readily identifiable in advance. This difference comes

from the dift"erent Iegai classification of the state intervention (private or public

law) during and after privatization. Therefore, the tirst lesson to be leamed is that

telecommunications is a specific sector, for which privatization and Iiberalization

require speciallegislation. And because this legislation retlects the different means

of state intervention during and after privatization, it is necessary for a clear

govemmental policy in this regard to be developed.

Second, the large size of telecommunieations operaton and the universal

services that they provide determines the method of privatization. In countries

like Iapan and Britain, their privatization is neither possible nor suitable to

accomplishment by the sale ofassets to a core investor. The only possible method

is ta seU shares through the stock market, attracting numerous investon. Usually

this is accomplished in tranches, gradually diminishing the percentage held by the

government. Therefore, the stage of corporatization, i.e. the stage of

transformation of the public corporations into stock companies with the state as

their sole shareholder, is indispensable ooly ifa public offer is the chosen method

of privatization. And ta avoid some Iegai problems, such as the need to cali the

general meeting of shareholder(s), and the need for a "golden share" or an

approval of decisions by the minister while the "complete control" remains with

the state, this stage should be as short as possible, but long enough ta prepare for
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successful ftotation of the companies. In any case, it would be useful to have

provisions that speciaUy provide for this stage ofthe privatization.

Privatization policies have spawned widespread concem about how the

public interest will be protected, given that public enterprises were established

with social objectives in mind, and these enterprises had almost a1ways bad a

monopoly in the telecommunieations sector. The protection of public interests

bas, however, the side-etTect of entrenching the state's participation. This was

achieved by means ofa private law fonn, namely the golden share, in Britain, and

a public law fonn, namely the approval by the MPT, in Japan. Both ofthem have

the etTect that some resolutions or decisions can be enforced ooly with the written

consent of the government. Those are decisions on changes of the articles of

association, Mergers and dissolution, and issue of new shares (having special

rights attached to them in Britain), ail matters of importance to the company's

existence, which is one of the clements of the notion of "internai control".

Although these measures are provided in the name of protecting public interests,

they are enough to immunize the companies tram bath desirable and undesirable

takeovers and, therefore, to distort the market for corporate control.

At the same time, in Britain the government set out limits on

shareholdings and provided sorne preferential tenns for buYins shares to the

general public and employees, while in Japan limits were ooly placed with respect

to foreigners and preferential terms were not provided. In this way the

government monitors the shareholding structure, not aIIowing a new "controlling

shareholder" to arise. This produces a dispersal of the shares to numerous
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shareholders, and the emergence of"management-controUed" companies subject

ta govemment supervision and constraints.

Yet the British govemment reserved the right to nominate two directors in

BT, and the election ofail directors and supervisors in NIT is subject to approval

by the MPT. Thus, the management structure, the second element of "internai

control", is monitored as weU.

Moreover, while in Japan approval will be given as long as the special &Ct

exists, i.e. even after the sale of aU government-owned shar~ in Britain the

golden share was a temporary measure (however, it is again for the govemment

and not the shareholders to decide when to redeem the golden share).

Furthermore, after privatization substantial shareholdings were retained by

the govemment. The scheme in BT's sale of shares was ta seU al once just a Iittle

more than SOOA. of ail outstanding shares, leaving the govemment with a

shareholding percentage large enough if not ta pass a special resolution, at least

to black the adoption ofone. As a result, according ta British definitions BT was

transferred ta the private sector with the etTect of excluding it from the public

borrowings. Financial markets became freely accessible, but the full disciplines of

the marketplace were missing because of the golden share.

The second and third (final) sales of shares in BT were realind in 1992

and 1993 respectively, i.e. after lifting the duopoly and opening the market to

more competition. Gradually the tenns of the golden share were relaxed. First,

the system of govemment-nominated directors wu abolished in 1994, and

secon~ the share itself wu redeemed in 1998. More competition alIowed the
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govemment to proceed with the sale of shares, and seUing the sbares allowed it to

release the terms of govemment control. However in Britain, the govemment

itself put up barriers to competition, privatizing BT as an intact entity without

divesting it and aIlowing ooly one competitor for a period of ten yean, thus

entrenching itself for this periode As a result, at present BT is lOOO.lct private

owned and without any private law-type intervention trom the government, but

strietly regulated by the regulatory body and through license arrangements.

On the other band, the substantial amount of equity of NIT on offer

caused the Japanese govemment to proceed very cautiously with the sale. The

collapse of the "bubble economy" al the end of the 80'S, and the resulting

financial crisis, delayed the sale of shares of NIT further. At presen~ after 15

years trom the start of the privatization ofNTI, the govenunent is still owner of

more than 500" of the shares, thus exercising "internai control" merely as an

ordinary shareholder. In addition, the necessity of approval by the MPT of

shareholders meetings' resolutions and board of directors' decisions, and the

potential for strengthened auditing supervision, makes NIT subject to "external"

constraints and control. Even if the provision for continuous holding by the

government were abolished and ail shares sold, "extemal control" would most

probably remain. The purpose is again to build a company steong enough to resist

any attempt oftakeover and to meet its social responsibilities.

Thus, it can he concluded that the issue of public interests and social

objectives must he addressed in 8I1Y privatization oftelecommunicatioDS. This is a

particularly pertinent point for smaller, developing countries. The need for foreign
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capital there should he accompanied by setting out safeguards in the fonn of a

golden share or ministerial approva1, and licensing arrangements enforced by a

sector-specific regulatory agency or by the mînister. Il is for the govemment in

question to decide which techniques ta use - private or public law ones or a

combination of bath. Regardless the techniques used, if the continuous

intervention by the govemment is occasional rather than day-to-day, the company

will be freer than previously to restructure ilS manner of operations. However,

this will not make it completely ~~private". It takes considerable time to sell ail

state-owned shares, to deregulate the market and to introduce competition.

Therefore, it cao be said that to hurry the privatization of telecommunications,

and probably also of other public utilities, when competition is not available, is

foolhardy.

Another aspect of the privatization programs is the resulting regulation of

the industry. This again takes a different fonn in Britain and Japan. In Japan,

social objectives are imposed by legislation, tariffs are approved by the MPT, and

monitoring of fair trading and abuse of monopoly position is left to the Fair

Trading Commission under the general Anti-Monopoly Act. The govemment

gradually deregulated the telecommunications industry with the effect of

increased competition and produet market pressure on NTT. This pressure will

increase further as a result of the recently undertaken moves, under the WTO

agreement, to OPen the Japanese telecommunications market to foreign

competition.
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On the other band, in Britain the system of issuing Iicenses by the

Secretary of State, and their enforcement by the regulatory body, coexislS with

the possibility ofbreaches and amendments of Iicenses along with fair trading and

competition issues to be referred to the MMC. The responsibilities ofOFTEL, the

regulatory body, are outlined in the legislation and detailed in the license. These

responsibilities evolved over time ftom monitoring whether the company is seIf­

financing and whether it is complying with its social objectives, to promoting

competition and protecting consumers. Although the raie of OFTEL as a

mediator between the industry on one band, and the MMC and the Office ofFair

Trading on the other, might be ofsome importance, it must be noted that it raises

accountability problems and imposes stronger constraints on the

telecommunications operators than those imposed on any other corporation. For

this reasoo, sorne authors argue tbat there is no great difference between a

publicly owned enterprise and a publicly regulated one.

Despite the differences in regulation methods, it is noteworthy that bath

the British and lapanese govemments accepted a phased-in solution to the

monopoly problem in the process of privatization, gradually opening up their

industries to competition. This is realistic, since perfect competition cannot be

attained ovemight.

Finally, it is to each country to decide whether, and how, to privatize and

liberalize ilS telecommunications industry, but the growing globalization of this

market, its convergence with other industries and the trend of establishing of

120



•

•

•

international strategie aIlian~ inevitably caU for a deregu1ated sector consisting

ofcompanies more similar ta private tban to public ones.

121



•

•

•

CHRONOLOGY

Major Developments iD Telecommunications in Britain and Japan

BritaiD Japan

Private Company By 1912

Government By 1969 By 1952
Department

From 1969 to 1984 From 1952 to 1984
Public Corporation

Separated trom the Post
Office - 1981 (1981 TA)
Telecommunications Act NIT Corporation Act

Statute 1984 - 12 April 1984 - 2 December 1984

Private Limited Company Special Corporation
Stock Company Established - 1 April 1984 Established - 1 April

1985
First Sale ofShares November 1984 October 1986

Major Changes Special Resolution Re Golden
Share - 24 July 1984

NITCA Amended
Last Sale ofShares - 1993 Foreign Shareholdings

by 20 % AlIowed - 1992
Govemment-Nominated
Directors Requirement
Abolished - 1994
Special Resolution Re NIT Companies Act -
Redemption ofGolden Share Promulgated 20 June
- 15 July 1998 1998
New Articles ofAssociation - Transformation into
14 July 1999 Holding Company -

July 1999
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