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The 
1 

exqloration of ou~er space has led to the 

extension of human açtivity to th!s region. The military 

aspeet 'of this activity has not been excluded. There i8 

increasing cancern thélt, a10ng with the perceived benafite 

of this aspect, potential dangers may exist. This concern 

has given rise ta a calI for the regulatlon of miUtary 

space 'àctivities. This thesis will analyse the internation

al treaty format as a means of achieving auch regulation. 

... The first chapter la an inventory of the present 

mi~ltary utilizAtion of spac~. 

Observing that the space power base 18 ever

'w,idening, c\a'Pter two considera the pol itical rationales 

lJnderl'ying these developments. 

Chapter three Is a presentation of e~isting 

~nternatianal law, bath gerieral and speclfically relating ta 

space", wi th, ~articular consideration 9 iven to defining the 
\, 

permissibla scopa of milita~y activities in outer $pac~. 
~ ,r Ir" 

The four t'fi chapter deals with th~ problams of 

ver i fieat ion of treat,y compliance and de fi nit .to n of 

term inology .. 

The fifth chapter considers the efficacy of an 
. '" international treaty as a regul~tory·mechanism. The format 

, , . , 
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• of sueh li treaty lB analyzed comparing and evalulItin9 the 

different types, of tr'ellties. In ,light of the forego,ing, 

pr~posals and draft trea ties on, space weapon iz'ation con trol 

are then discussed ~ 

The final chapter: assesses the effectiveness of the' 

arma control treaty format in the past, and aval uates i ts 

fea~Jbil i ty for space weaponiz~ tion control in the future. 
~ 0 

~mphasis ia given to the role that Canada could 

curb the arma race in outer spacè. 
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L'èxploration de 1'è$paCe extra-atmosphGrique a 
--..... ::.:;1 

permis d'êtendre les activitês humaines dans ce milhu. 

M~lheurèusemenl:, les aspects militaires d~ ces activith 

n'ont pas êtê exclus~ Quoique certaines util isatibns mili.

taires de l'espace sont Mne~iques, la prolifêration des , 

armements dans 1 t espace a suse i t,~ un appel pour,., rêglementer 

les aetivitês militaires dans l'espace. Cette t:h~se. analy

sera l "hypotl1êse_ d' êlaborer un trai tê international permet

tant dt atteindre cet object~if. 

Le chapi tre premier dresse un in"entaire des 

utilisations militaires' de l'espace qui existent ~ l'heure 
~ 

actuelle. 
, 'i 

Notant que l'emprise des puissances spatiales 

s'accrott, le deuxiême chapitre analyse les motifs politi
t 

ques qui sous-tendent ce fait. 

Le chapitre trois discute du droi t international 

e)l'!Stant (le droit g6n6ral autant' que spatial), en tentant 

plus particulièrement de d~terminer 1 'Hendl!e permise des 

activit~s militaires ~ans l'espace extra-atmosphêrique • 
.., 

Le chapi tre qua tre se penche, sur les problêmes 

concernant la ~êrif ication des trai tês et leur term~-

10g1e. 
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Le chapt tre cinq cons Idêre l '·eff lcacl tfi dt un tra-i tfi 

international en tant que mêcanisme rêgu~atoire. Le fot;'mat 

d'un tel traiU, ainsi que léS diffêl"entes propositions 
. 

pr6sent6es' sur le contrôle des armements dans 1" espac~ y 

sont discut«!$. 

Le dernier chapitre ~value l'efficacitê des traitês 
, r 

existant sur le contrôle des armeménts, et évalue, leur 

faisabili té et potentiel pour cO,ntrôler les. armements dans 

l'espace. Une attention particuli~re est donn6e au rôle que 

pourrai t jouer, le' Canada pour effectillem~nt pr6v.enir une 

course aux arm'aments dans l'espace. 
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AC RONYMS 

Antl-ballJ,.stic missile .. 

Arms Control and Disarmament Agèncy .. 
o 

Air Force Satellite CommUll1cations System .. 

Airborne Optical ~djunct. 
l ' 1 

r . 

'. Anti-satell i te. 

Acquisition, tracking and pointihg. 

Advanéèd Warn Ing System .. 

Aviation Week & Space Technology. 
,~ 

Battle Manag~/co~nd, Control and, 
Communlcat ions. 

Ballistic Missile Defense. 

Centre for Research in Air and Spàce Law. 

Commi ttee on Disarmament. 

Command, Control, Commun ications and 
lntell igence. 

\ 

. , ' 

COPOOS ',,')Cornmi ttee for the Peaeeful Uses of Outer Space. 

csoc 
OARPA 

DCS 

000 

Dses 

OSP' 
, . 
OTS .- ... ,. 

Congresaional Research Service .. 

Consol_i<Îated Space Operations Centre .. 

Defense Advanced Research Proj eets Agency. .. 
Defense Corrununicatior'l$ System .. , 

Department of De fense. 

Defense Satellite Commun"Ications System. 

Defense Support program .. 

Dip~omatie Telecommunications System. 
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ECM 

ELlNT 

EMP 
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Electronic counter-~easures. 

Electronic intell igence satell i te. 
, 

glectromagnetic pulse. 

... 

EORSAT Electronic Intelligence Ocean Reconnaissance 
Satellite. ' 

• 
ElUS Exo.;'1tmospher ie Re-entry vehicle, Interceptor 

System. 

European Spac~ Agency. ESA 

tLTSATCOM 
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Fleet Satell i te CQmmunicat~ons System. 

FRG Federal Repùbl'ic of Germany. '\ 
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FY Fiscal 'fear. 

FYDP Pive-Yeal" Defense Progl"am. 

CBMO Global Ballistlc Missile Oefenf,le. 

GDR German Democratie Republ ic. 

GHF Cl"ound Mobile Forces. 

GPO Governrnent Publishing Otfice. 

GliS Global Posi t 10n10g Systèln • 

.HJtLO High-altit:ude low obseJ:;'vation. 
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H80S High-~ltitude Endoatrnospheric Defense Sy~tern. 

HOB Heming Overlay Experiment. ,'-

lASL Institute of Air and Space Law. 

lCBH· Intercontinental Ballistic Missile. 

ILA International Law Association. 
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Integrated Operation Nuclear Oetection System. 
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ITU 
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znternational Satellite M<i.>nitoring Agency~ 
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Low Earth Orbi t. 

Large Format C~mera. 

Large Optics Demonstration Experiment. 
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Military, Strategie, Tactical and Relay 
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National Aeronautics & Space AdministratIon. 

North Atlantic Tre-aty Organization. ... 

National Command Al,lthorities. 

National Technical Mean. 
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National Oceanie & Atmospheric Administration. 
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National Oceanic Satellite System. 

Nuclear Planning Group"_, 
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National Security Decision Directive., 
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INTRODuctION 

Over the beneficial 
,eftee ts of the openlng up 
of outer space, the 
extension to it of the 
atmaments race' ha~gs like 
an ominous shadow. 

\~ 1 /' 

'~~: ' 

, , 

l , 

Having progréssed from the era of explorat-ion, to 
, , 

. one',of' concurrent exploitation of the outer. space milieu, we 

,have . reâched a significan t plateau. At this watershed, 

therè must be a recognition and acceptance of what has gooe 

before';', 'and a concerted effû/:"t to lay the ground ru1es "for 

the future. TO ampl Hy, both Super-powers must acknowledge 

the mil itary ethpa of their respective space programmes. As 

a corollary of this, there must be a concomitant recognition 
, ' 

and, acceptance 'of a certai,n amount of' military activity in 
, . 

space, by the rest of the world commun i ty" 

l'he J initia 1 chapter of this thes is' is a, brief 
,', 

catalogue oç "extant military utlUzation of space. with 

this technolog ical unders~anding, the pol.! t lcal rati6nales ~ 
. 

undE(r~ying these developTl\ents are' then d iscussed in the 

following chapter. Chapter three 15 a presentation of the 

entire corpus of currently applicable international 
Alaw 

\ 

Manfred Lachs, The taw of Outer seace, Sij thoff-' 
Leyden, 1972, 105-. ---

'. ' 

\ 

, ' ( 
l , 

. " 



.. 

.' 

, 
, \ l' 

, , 

.... 

.. 

t 

.', 

defining the permissible scope of mil i tary activi ey in 

space. The fourth chapter~ concentrates on tW? special 

areas of difficulty: verification of compliance; and 

definition of terrninology. Thus alerted to the major diffi-

eulties, proposaIs and draft treaties on space weaponization 

contorol are then discussed. The final chapter 15 an assess

ment of the effectivene5s of the arms control treaty format 

in the past, and an evaluatipn of !ta feasibility and 

potential for space wea~oni%atibn control in 'the future. 
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CHAPTBR 1 

MZLITARY ACTXVITIBS IN OUTER,SPACE 

••• control of space will be decide~ 
i~ the next decàde. If the Soviets 
control spac~, they can control 
Earth, as in past centuries the 
nation that controllèd Ithe seas 
dominated the continents. 

John F. Kennedy 

The militàry potential' of space _~echnology 
.f. 

waa 

" perceived by both super-powers almos~ imme~latelY aEtel:' the 

advent of the space age in 1957. As ea Iy as 1958, thé 
, 

'Soviet Union submitted a proposaI to the UN deneral 'Assembly 
" 

1 

to ban th,e use of outer' space for ,mil,i tary pul;:'poses. 2 In 

1960,11 Presiden t Ei,senhower warned the 'IUN General Assembly 

that it was facad with an urgent choice: pres~rving outer 

"'" space for peaceful uses and for the benefit of aIl mank~nd 

or transforming i t - into a naw arena for the arms race. 3 

1. Cited in, Jasani, B. 
Dimension of the A,:r;ms 
r,.td., London,--:t9'82, 41. 

(ed'.) , Outer Space -=.2~ 
Race, SIPRI, Taylor & t:'ranc ia 

2. -UN Doc. G.A. Verb,:ltim Off. Rec., 13 se:;ss., lat Comm.. 
A/C;l/L.219 (l958). ' 

/' 

Senate Committee on Aeronautics & Space Sciences, 
"Statements by Presidents of the Uni ted States on 
Internatrdna1 Cooperation in Space - A, Chronology: 
October 1951 - August 1971, Us Senate, -92nd Cong., lst 
Sess~, 1971, 16.-

""" 
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During, the intervening 28 years, outer space has tleen 

transformed into a "larg~ and high1y special i,?!ed support 

area for terrestrial military theaters."4 The following 

survey of mili~ar~ activities in outer space 18 not intended 

to be exhaustive, but ia meant to underscore the advanced 

and pervasive level of outer space mi1itarization. 5 

A. MIL1TARY SATELLITES 

Earth-orbiting satellites are used by' .t' military 

to enhance the performance of Earth-based armed forces and 

weapons. Since 1958, approximately 2,219 military oriented 

satellites ha'\1e been launched. 

75% of aIl satellit;.es orbited. 6 

This constitutes at least 

In 1984 alont., the US" 

4. J DUJ:1ch, W.J., "Anti-Satellite Weapons, Arms Control 
Options, and the Military Use of Space", Report 
prepared for the us Arms Control and Disarmament 
Agency, July 1984, 2. 

s. 

6., 
\ \ 

'The term "militarization" 'ls used in this study to 
mêan the use. of "space mil i tary support systems·, 
which . do not. have any capab il i,ty ta dama'ge, déstroy or 
otherwise ihterfere with other, spa,ce objects or 
abjects oh the earth or in, thé atmosphere, yet active
ly supp<;>rt military operatio'ns. '," For a ,discussion of 
the scope of the terms -militarization" and, "weaponi
tation", see Chap. IV B. 

Jasani, B. ,& Perry,' G. E., "The Mili tary Use of Outer 
Space", in, SIPRI, World Armaments ~nd Disarmament, 
Ta'ylor & Francis Ltd., 1985, at lrr:- (Hereinafter 
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the' USSR, the ,People' s Republlc of China and NATO countries 

launched a total of 105 satellites wtth"'actual or potential 
.1 

mil itary us~s. 1 bf the several types of military satel-

lites launched each year, three kinds are the most important 

to the US and Soviet armed forces: reconnaissance, 

navigation and communications satel1ites. 8 

four kinds of reconnaissance sate11it~s: 

electronic, ocean and early warning. 

1. Reconnaissance Satellite (Recsat) 

a) Photographie Reconnaissance 

~) USA 

There are 

photographic" -

J 

The develC?pment of us reçsat began avep prior to 

the advent of the space age, wi th, the Uni ted states Air 

Force (USAF) WS-I11L programme, for' which Lockteed was 

(continued trom previous page) 
cit'ed to as SIPRI Yearbook 1985. 

7. Ibid. 

8. Meteorological . and geodetic satellites are the 'final 
members of the mil i tary spacecraft arsenal. The us 
and Soviet programmes are discussed extensively in 
Outer sf8ce-Battlefield of the Future?, SIPRI, Taylor 
& Franc s'Ltd., London, 1978, 144-67. 

\ 

\ 
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'-"-' awarded a cantract in 1956. 9 The WS-1l7L programme 

developed two types of satellites for space reconnaissance: 

the area surveillance; and the close-look. The first type 

of Sa tell i te is used ta scan._ large areas of agi ven coun try 

for objects of potential mil i tary interest, us ing a ..,ide 
, 

aog~e 10.., resalut ion camera. 10 Theil" mission duration 18 

180 ·,days.' In contrast, the close-look sa tell i tes are 'mère 

special ized Md can re-turn images ..,i th resolut ion of at 

least 15 centimetres. l1 Theae recsa.,.ts inco rpora te a 

ntunber of .. film pods n which are returned to Earth by way ot 

a t least two re-entry vehic1es that are retriel/ed in mid-air 

by C-130 airct"aft near Hawai i ~ 12 Theil" mission durâtion 

ls a much shorter 50-80 days.13 

wi th the development of new' generatïon US Big Bird • 
sa tell i tes, the above-men t laned tÈtc sa ts have been pha s~d 

9. Whelan, C.R., Guide to Milital;Y Space Programs, pasha 
Pub!., Arlington, 1984, 74. 

10*d. Jasant (ed.), Outer Space - A New Dimension to the 
Arms Race, supra, note l, 43-44.-

Il. "Spac-e Reconnaissance Dwindles", Aviation Week & Space 
Techho1ogy (hereinaft.er ci ted to as AWST), 6 October 
1980( 18. 

12. "Recent Trends in Orbital Reconnaissance", space-: 
flight, vol. 24, ~anuary 1982, 10. 

13. Supra, note 11 • 

./ 

\ 
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out. the Big Blrd, launched usin.g the Titan 1rIO 

launc~er, 14 combines the area surveillance and close-look 

functions'. Estimates of their mission duration vary between 

261-300 days .1~. However, these recsats are being 

replaced by the KH-il digital imaging spacecraft. The KH-ll 
. 

satellites transmit imagèS via digital radio links for 
~ 

ground processing, avoiding the delays of film recovery and 
ç 

processing .16 digital imaging A~ though the system 
~ 

decreases the ~esolution, a modified KH-ll wi th image 

resolut ion close to tha t obta inabl e from N lm-based 

reconnaissance spacecraft is plann~d for t~ '1id-t~-late 

1980s.1, 7 
i -

fi ' 1) USSR 

Soviet recsa ts are aU launched under the KosmQS 

des1gnation. They have similar mission profiles to the aréa 

14. 

,15. 

/ 

'l'he- Ti tan tIr vehicles are the standard US heavy-duty 
vehicles and are used ta launch most mil i tary satel
li tes~ 

Young, A.J., Space Transportation Systems, LL.M. The
~is, In,titute of Air & Space Law, MeGrll yn~versity, 
December 1984, 199 (unpublished). 

16. -' Supra, note 12. 

17. _ ~elan, supra, note 9,. 78. 

) 
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• 6rveillance 

their mission 

and close-look satel,.lites discussed above, but 

duration ls much shorter. 

the Soviet Union's reconnaIssance 
satel-l i tes are planned to ope t"ate for only 
a Eew weeks, wheJ::eas the much larger 
American satelliter.;~ r-emaîn in or-bit for 
many months. So the quanti ty of Amer iean 
reconnaissance informa tion is probably 

-mu?h' ~seater than that of the Soviet 
UnlOn. 

He~ce, the considerable difference in the l~unch rates 

between the us and Soviet satellites. 19 The mission 

duration of the majority of Soviet photorecsat5 ls 14 

days.20 However, an upgrading of capability in this 
, 

field i5 reflected by the launch of Kosmos 1552 in May 1984, 

-~i th a 1 ifat ime of 173 days. 21 Accord ing to US sources, 

"this could indicate a naw system or an advanced 

modification of an old one, demonstrating their increasing 

sophistication and çapabilities. ft22 

18. "War and Peace in the Space Age" " 25 Spaceflight, 
February 1983, 50. 

{l 

19. For example, the number of photographie reconnaissance 
satellites launched by the Soviet Union during 1984 
was 16, as compared ta 3 for the USA. 

'. 

20. SIPRI, Yearboak 1985, supra, note 6, 151*52. 

21 .. Ibid. 

22. Sovie,t Militar~ Power 1985, J4th ed.), GOP, Washing-
ton, D.C., AprIl 1985, 59. " 

. ' . ' 
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HU People's Rèpublic of China (PRe) 

Aftèt' the 'USA and OSSR, the PRC was the third 

country to launch a t"ecsa t '/ The first Chinese photographie 

recsat 1S thought to have been China 4, launched on 26 

Nove~ber 1975,23 which ejected a re-entry capsule ~ 2 

t:;rn~ December 1975. 24 

s ubseque n tly. 25 

This was duplicated several 

The most recent photorecsats 

1aunched was China 16 on 12 September 19à4. 26 

iv) France 

France announced itB lnterest in dev.elqping 

mil itary recsats as early as 1973. 27 -!ts military 
" 

recsats la expected ta be based on the civil ian &arth 

observation sa tell i te SPOT (Sy~lti!me ,probatoir.e d 'Obsenation 

de l~ Terre) which '- was partia11y financed by tb.e Prench' 
l' h 

23. Jasani (ad.), Outer 'Space--=.....!~ 
Arms Race, supra, note l" 50. 

~, :, ' v 

o intens ion-l2-l!!.! 

. ' " 
24. 'tbid. 

25. 

26. 

27. 

c 

A compilation of a11 launches by the PRC cail be 
in Young, supra; note 15, 320, Appendix III, 

SIPRI, Yearbook 1985, supra, note 6, 151. 

Le Monde, 18 January .1975. 

found 

\ .,' '. ~ 

.' , 

" 
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mil i tary. 28 The first SPOT spacec~aft, scheduled; for 

launch in October 1985,29 will be capable of 20 metres 

resolution in multi$pectral mode (colour) and' 10 metres in 

panchromatic (black and white) mode. 30 A built-in' 

stereoscopie imagery capabil i ty will aiso ailow a three 

dimension.~l perspective of the target area. 3I The 

mllitary, version of SPOT i5 called SAMRO (Satellite 

Militaire de Reconnaissan,pe Optique), and 15 expected to be 

launched in late 1985 or early 1986,.32 It will incorpo-

rate infra t'ed imagary and have a higher resoluUon than 

that of the civil ian programme. 33 

28. 

29. 

,- , 

Jasant (ad.), Outer Spa.ce·- A New Dirnenslon~-.!h! 
Arms Race, s'upra, note l, Wo--

"French Prepare SPOT Satellite for Ariane Lau~ch in 
October", AWST, 29 April 1985, 146. 

30. "Group Created to Market SPOT Satellite Data", AWST, 
12 July 1982, 26. 

31-

32. 

33. 

do 

~. 

"Études de d~finition du satellite français de recon;:
nais~ance SAMRO", Air et Cosmos, no. 845, 31 January. 
1981, 55. 

Ibid. 
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b} Blectronic Reoonnaissanoe 
\ 

Eleetronie reconnaissance or electronic intelli-

gence ELINT satelli tes carry equipment designed ta detect 

and monitor radio signaIs transmitted bya state's military 
/ 

forces, bath within its borders and throughout the warid. \ 

The signaIs are detected by "fe~rets", electronic objects 

attached to the satellite. These satellites are also used 

to gather data on missile testing and on various other types 

of c_unieation traHic, as weIl as to locate precisely the 

saunes of the signals wbich they intercept. 34 "Ferrets"' 

,may thus be used 'ta direct photographie recsats over areas c--
,of any èleetronic distortion which May be cause.d 'by 

increased military activity. While quite a lot is known 

about photographie recsats comparatively little data h 

ava Hable on ELINT satelli tes. 

i) USA 

Both the USA and the Soviet Union, arb 1cno'wn to 
( , 

1, 

have launched EIINT satel-l-ites. Since 1980, the r- USA has 

34. Jasani, B., "Outer Space: Militarization Outpaces 
L'egal Controls", in, Jasentuliyana, N. (ed.), 
Maintaining Outer Space for Peaceful Uses, Proceedings 
of a syumposlum Hèld in The Hague, The United Nations 
University, Japan, 1984, 222 • 
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launched one ELINT satell i t;e per year. 35 A. large c1assi-

fled mil itary ELINT satellite pay10ad 'lias succ,essfully 

deployed into geosynchronous orbit, during space Shut tle ' 

mission Sl-C of 27 January 1985. 30 This sa tell i te wi 11 

mon itor Sov let rad io transmissions trom a geosynchronous 
, 

orbit, over the equator 3,000 miles south of Soviet,' 

territory. 

- t i 

i i) USSR 

On 24 septémbeJ:' ~984, th~ sov1e~nion launched the-. 

larg'~st: single military satellite in thé histor'y of its' 

'$pace programme. According to US ana1ysts, the spacecraft , 

"18 a new elecl:lronic intelligence gathering vehlele 

Posl tioned in an orb i t frequently overflylng the o. S. to 

35. 

,36 .. 

World Armametlts and l),isarmamènt - SIPltI Yearbpok 1982; 
Taylor & Francis Ltd., London, 1982, 308 (het-einafter 
cited as SI'pRI Yearbook 1982) i World Armarnents and 
Disarn!,ament ,- SIPRI ,rear6ook .1983, Taylor & Francis 
Ltd., London, 1983, 450 (hereirlafter ci ted as SIPRI 
Yearbook 1~83): World ,Armament$ and Disarmament -
SIPRI- 'Yearbook 19â4, Taylor & Franc 18 Ltd., London, 
19~4, 371 (herelnafter cHed, as SlPRI Yearbook 1984); 
and SIP1U' Yearbook 1985, supra, note 6, 1053. 

trIVS Meets Mission Objeèti'les on, Defense Oept. 
Shuttle Flight", AWST, 4 Feb,ruary 1985, 20. 

... 

, , 

L i ~ 

, ' . 
, . 
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interae-pt radio commun ications and dàta. ,,37 The new, 

S~viet ELINT spac~craft, Kosmas 1603, was launched on the 

Soviet Uhion' s 1argest operational booster, the SL-I2 Proton 

booster. 38 Launch of the lar~er Kosmos 1603 indicates 

the soviets desire to obtain much' more det~iled radio 

intelligence data from the USA. The orbit was ,such that the 

ground tracks over the USA a.r:e repeated every 24 hours, thu$ 
, 

providing repetitlve signal reception capabUity over 

specifie US military intelligence targets. ~9 

e) ,Ocean Reconnaissance 

~ , ~ 1 

Ocearl reconnais sance sa tell i tes' deeect, _locAt,e, ·ànd 

targ,p_t naval forces and a1so detemine sea' conci 1 tions which 

'\ can help 1'n detecting submarines. 40 , 

37. 

38. 

~Soviets Orbit Large 1 Nèw Military Elèctronic 
.Intelligence Satellite", AWST, -l4"January 198,5, 19. 

, l ,_ 

Th~ 'SL-12 Proton boostèr has a capabil'ity of plac lng 
up ta 50,900 lbs .. into low earth orbit (LEO). For a 
review of extant Soviet 1aunch vehicles and their 
capacit~es, seè', Young, supra, note 15, 73-82. 

39." sïPfia-, -note 37. Kosmos 1603 is in a 851 km high orbit)' 
w t an incl ination of 71·. 

40. Jasani (ed.), Outer space - A 'New Dimension of the 
Arms Race, supra, noee i, ST.-:-- ---... 

\ ' 

'/ 
" 

c' 

.. 

j 
\. 

• 1 



, . 

" , 

, , .. 
. ' 

1 
\ 

i) USA 
l, 

WhÜe the US Soviet MUitarl Powe'r 1985 publication 
, 

alleges that the "US has no counterpart ta Sovie-t ocean 

reeon'naissance satellites", 41 the National Oceanië· 

Satell ito System (NOSS), a joint endeavour of, NASA, the 

National Oceanic and Atmospheric Administration (NOAA) and, ,,, 

the Department of Defonce (DOD), belongs to the ~ s,ame 

category of spacecraft .• 42 Thi~ system ta expected to 

usist the US Navy in the selection of ope'rating areas, in' 

anti-submarlne warfare an'd ,acoustic predictions. 43 The 

US Navy is reported to have launched 8 such satellites in 
1 

1983,44 a'od 4 "in 1984. 45 

. ' 

11) USSR 

, . . ' . 
The tiret operational ~'Soviet ocean reconnaissance' 

41. Supra, not'e 22, 5,8. 

42. .. Expanded 'Ocean surveillance Effort Set", AWST, 10 
July 1978, 22. 

43. NASA~ News Releasa No. 80-7, 28, January 1950. 

44. SIPRI yearbook 1984, supra, note 35, 371. 

45. SIPRI Yearbook 1985, supra, note 6, 154. 
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" satellite was 1_aunche~ in May 1974. 46 , The Soviet 
, 

prog~amrne --'consists of its Electronic IntelligenCé Oceal1 

Reconna issance ' Satell i te (EORSAT) and i ts nucleûJ:'-powered' 

Radar Ocean Reconnaissance satellite ~ORS~T. RORSATs, which 

have an orbital period of Ilpproximately 90 minutes,47 can 

locate an'èt target ,uS and al lied naval forces for dostruct ion 

by ant i-ship weapons lûunched from Sovie t pla tforms. 48 

The radar la powêred by a nucloear roaé tor.; FolI owing ~the 

accident of Kosmas 954, which distributed 'itself over North -

West Canada on 24 January 1978, t:here was a short luil 

before lûunches of ocean reconnaissance satellites warè 

resumed in 1980 .. After record-sctting performances in 1981 

and 1982 when six and seven missions' wece flown respect Ive

-ly,49 only il pair of spacecraft ware orbited in 1983, no 
., 

doubt as a result of the malf~nction of Kosmos 1402, which 

crashed in' the Ind ian 'Ocean on 24 January 1983. 50 Recent 

46. Jasani (ed.), Outer Space - A 'New Dimension to The 
Arms Race, supra~ note l, 56:------

47. Gray, C. S., American Military S'pace Policx:, Un iverai ty 
Press of American Inc., Lanham, 1982, 27. 

4,8. Supra, note 22, 58.' 

49. Johnson, 
Teledyne 
31. 

N .. L. , 
Brown 

The Soviet 
Eng ineering, 

, 
Year, in Space: 
ColoraëiO Spr Ings, 

50. SIPRI Yearbook 1983, suera, note 35, 450. 
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,reports have inèHcated that the Sov iéts 'have developed a' new 

,kind of ocean reconnaissance satellite which (\re equf,pped 

with side- iooking radar. The side-looking radar on board 

Kosmos 1500 and Kosmas 16,02 provide l.S-2km gro~nd 

resolution- ovor a viewing field of 460 km. 51 Bath 

~atéllites woro used for mapping ice formations in polar 

ragions. The importance of such information became apparent 
---'-, ---~----

whe,n the Soviet capability .to fire sub~arinf:\ ... launched 

ballistic missiles (SLBMs), through the, Arétic ice-cap was 

revealed in late 1984. 52 This system will en_able Soviet 

miasile-firing Bubmarinès ta escape detection by hiding 

u\"lder the lce, where the USA has li t'tle ab il i,t'y to detect or, 

counter them. 53, 

d) Early-warning Satellite. 

."" 
i) USA 

Early-warning satell ites weré initially 'developed 

ta d~tect enemy missiles as saon as they wére launched,. 

51. SIPRI Yearbook 1985, suera, noter-~, 139. 

5-2. Ibid., Hl. 

53. '\"Soviet Ability to Fuel Through Ice Creates New SLBM 
Basic Mode", AW$T, 10 December 1984, 16. 

, -

, 
, " 

/ 

. , 

r 

• 



-. 

'. 

\ 
h 

- " 

1\ 

, ' 

! 

'J' 

" 

\ , 

, ( 

" 

-,---'~-~-

-- . 

17 

Missiles are 'trac,ked 'through the use of sensors, àble to 

detect the infrared radiation emitted by the hot plume of a 

rocket. The first USAF/TRW early-warning satellite was 

launched in' May 1971. In June 1981; TRW began dovelopment 

of the 14th through 17th spacecraft in the sodes to carry 

the effort into hhe shuttle programme. 54, Del i very of the 

No. 14 spacecraft to Cape Canaveral for integration with the 

Shutt!ê'S mission i9 set for late 1985, with launch set for 

lata 1986 or carly 1~a7. 55 

The exist log ear ly-warning sat-ell i tes involve a 12 

feet long infrared telescope placed in ge6synchrooou~ orbit, 

where it scans the Soviet Union for the rocket plumes of 

bal1i~tic missile firings and of boosters carrylng 

satall Hes into orbi t. These spacecraft are critical in 

assessing Soviet missile and satellite launch activ'ities. 

The infrared telescope also provides a warning against 

missile attack. Three or more of t'hese satellites are kept 

operational at aIl times and positioned around the equator, 

to - permit scanning of a.ll Soviet and Chinese launch sites 

a_nd SLBM sites. Data is transmitted to several· ground 

~ , 
54. "USAF In i t iatas Broad program to Improve Surveillance 

of Soviets", AWST, 21 January 1985, 14, ,at 15. 

55. Ibid. 

.' , 
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stations ~or relay to the North American Aerospace Defense, 

Command (NORAD) and to" the USAr' Space Command in Colorado 

Spr ing5. 

In an atternpt to improve the us early warning 

capability aga~nst Soviet baU istic or cruise missile 

att'3ck, an ûdvanced Defense Support program (DSP) missile 

,early-wûrning satellite is being developed to replace the 

current USAF early warning satellites. 56 The new 

sat$llites will incorporate' a new improved infrared sensor, 

a.nd a higher power satellite-to-ground data link, to permit 

transmission of data to snlaller ground antennae. 57 

Additional modifications include survivabilit;y-enhancem~nt, 

to prev~nt SO'iiet lasec j~.ciming, and extended satellite 

, lifetime. 58 

\ 

In addition, to these curren t enhancemen ts, the USAF 

and the Defense Advanced Research Pt'ojects Agency (DARPA) 

have' cVso spohSored the development of the "Teal Ruby" 

programme, an infrared sensor designed to track aircraf.t 

frofll space. 59 fi 
It 

56. Ibid. .. 

coul<;l also/1ead- to 
1 

1 

/ 
the abili t~ , to 

57. Whelan, supra, note 9, 81. 

58. 

59. 

Ibid. ~ 
For tletails of Teal Ruby see,' Uisamer, E., ItAdva ced 
TechnolOQY in Space", Air Force Magazine, Vol. 64, 
6, June 1981, 98-99; Itproblems Double Costs of Teal 

f 
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detect and track mul t'ip1e independently target~d re-~ntry 

vehic1e (MIRV) bases, from 10w orbi t. 60 l t is expected te 

be dep10yed in solar:- arbit by the first Shuttle 1eunch from 

Vandenberg AFB, Ca1iE., set for early 1986. 61 

A1most as important as irnprovements in the early 

warning system, i s the p1anned In tegrated Operational 

Nuc1ear Detection System (rONDS). The rONDS prot;Jramme was 

initiated ta develop a system with the capability to detect, 
. 

locate, and report in near real-tirne, nuclear' detonations on 

a global basls. 62 It will provtde the National Commatld 

Authorities with a surv'ivable system ta' evalJate nuclear 

s1;rike and damage assessrnent. ' 

fi) USSR 

.' 

. 
, , 

Tpe Soviet Union was slow ta exhibi.t the 'ability ta 

place payloads in to geosynchronous orb i t. Since the 
~I 

inception of the early-warning satell i te constellation in 

(continued fram previous page) 
Ruby", AWSTJ 6 July 1981, 23; and; Whelan, suera, note 
~r 94-96. 

60. Gray, supra, note 47, 26. 

61. Whelan, supra, note 9, 96. 

62.. Ibid., 88. See also, Gray, supra, note 47, 26 .. 
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1976, 3S paylpads --have reached earth. orbit. 63 Of these, 

at least 14-'h;:'..,e either failed to reach their proper orbit', 

or have' brokén up once on station. lt appears that an\ 

early-warning system consisting of' nine satellites at 40· 

spac ing8 is gradually being, establ ish~dT 64 
\ 

2. Communications Satellites, 

a) ,OSA 

Communications satellites are of vital interest .to 

the USA, as 70% of OS overseas military comm, unication is 
/" 

• ,routed through space. 65 ~rom the ear1y 1960s, to the 

present, the ,Defense Satellite Communications System (D~CS) 

... .r \ \ 

, , 

has been a major focus of mil itary appl ication of satel1i te ' , 
, ,. 

f 

63. JOhnson, supra. note 49, 29: ,.SIPRI Ye'arbook ,1985" 

65. 
(!" 

,-

supra, note 6, 26, 154. 

Perry, G. E., "Ide~~ation of Mil i ta ry Cbmponents 
Within the Soviet Programme", in 'Jasani (ad.), Outer' 
S~ace - A New Dimension of the Arms Race, &upra, note 
1, 146. 

"Space-Based Systems Stessed", AWST 3 March 1980, 25,: 
"Defense and Space Equation", Jane' s Defense Review 
No. l, 1980, 7~-77. 
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communicati&ns. 66 The oses i s a key componen t of the 

Defense Commun ications System (DeS), which is the main 

systèm for providing worldwide telecommunications to 000 and 

other governrnent agencies. The DSc~vides voiee and data 

channels to mil i tacy opera tions overseas and thus assures 

rel iable and secure communi'13tions 1 to both fixed bases and 

mobile and tactical units. 67 Furthérmore, the Dses acts 

as: a high capac i ty communications system ta the World-wide , 

Military Command and Control-,System (WWMCCS), the National 

Command Authorities (NCA), the Ground Mobile Forces (GMF), 

the "Diplomatie Telecommunications System (DTS), and selected 

aÙies. 68 Satelli tes under th! s prog ramme are launched 

in pairs in geosynchrQ"ous orbite The configuration of the 

.' • system was establ ished at 'four operational sa tell i tes and 

, , , 

, , 

. " 

1 

t~o_ spare sa tell ites on-orb i t. 69 1'~he first ser ies of 
~ 

satei.lit~s in thi s system, the OSCS II, is being replaced by) 
,: 

\ 

the OSCS III series. The latter have been designed to 

resist the effects of nuclear weapons and are equipped wi th 

,1 

,66. 

67. 

68. 

'69., 

, l , 
'1 j l, 

Raras, T., Th~ New High GroUnd_ Strategies~ 
weapon~ of Space-AQe~, Simon-Schuster rnc., N-ew 

'York,9'if3; 63-96. 

, \' 

1 ..... / • 

Jasan! ~~d-.), Outer Space - A~ Dimension....,2! the 
~rms Race, supra, note l, 23. 

Ibid. -----. 
Ibid. / 
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ant<i-jam capabilities. 70 The fitst oses III satellite 

was hanched on 30 October 1982. 71 The OSCS II and III 

satelli te s also relay da ta ga ther;-ed by photog raph ie and 

electron le reconna issance sa,tell i tes, for mon i tor ing troop 

movements, the deployment of weapons and crisis 

managemen1;;.,72 -, 

. ,~The more importan t us mil.i t~ry commun ications 

the Air Force Satellite systemsJin s.I?ace are: the oses; 
1 

Communications System (AFSATCOM); the Fleet Satellite 

Commu~ications System (FLTSATCOM); the Sat,ellite Data System 

(SOS): and the future MILSTAR (Mil i tary, Strateg ic, Tactical 

al1d Relay satellite).' 

AFSATCOM provides the us military with command, 

'Control, communication and intelligence (c 3r) capability. 

~he Key operational requirement that has\distinguished this 
- \ 

]system from other military communications systems, is the 
( , 

./ 

need for AFSATCOM to provide a communications networ~ 

Î"O. Ibid., 26. 

11. SIPRI Yearbook 1983, supra, note 35, 452. 

72. aurke, K.H., "FY 19B2 Budget Estimates, Research, 
Development~1 Test & ~valuation, Uni ted Statès Ai r 
Force", Committee on Armed Services, US Housè of 
Representatives, 97th Cong., lst, Sess., 1.981, 385-
415. 
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surv1vable throughout the entire spectrum of -confl1ct~ 73 

AFSAtçOM has no sa tell i tes dAvoted exel üs ively , to its 
• 

purposes. Initial AFSATCOM capability was p~o~ided by 

placipg its transpoMers74 o"n the US. Navy' s FLTSATCOM 
" 

system, and the Air Force SDS satellites. The SOS provides 

cri tical, transpol ar, t wo-way real- t irne command, control, 

and . . 75 cbmmun lca tlons • The sOs sa tell i tes are launched 

into highly elliptieal orbits, ~imiJ.ar to that used by the 

Soviet MOLNI YA sa telli te~, a t orb ital lnci inations of 

approximately 63' and, oruitai periods of 12 hours. 76 

The FLTSATCOM system operates in the UHF band and 

. 73. As 5ta ted by General Richard Ellis, USAf (Di,rec tor, 
Joint Strateg ie' Connecticut Sta ft, Joint Chie fs of 
Staff; Commander in Chief, Strateg ic Air Cornmand~ 
Oirector 1 Strateg le Target Plann ing, Join t Chiefs of 
Staff): "Once execution is complete, we must "ave 
suffie ient feedbaek data and in tell igence informé ~ ~on 
to evaluate not only the effects of our retaliatory 
a ttack on the enemy but al~o our ,own resources 
remain lng to continue the wax:-.... Fi(lally, we need 

.' conunun lcations in thé trans-and-post a t taek period to 
reconsti tute our sU'rlTiving forces, generate follow-on 
sorties and r$target our forces, as requi red. This 
complicated, cycle i5 then repeated until hostilities 
are terminàted."; quoted if'l Karas, $upra, note 66, 
85. 

74. A transponder i5 a cQmbined receilTer and transmi tter 
the function of which i6' to transmit signaIs 
automatically \oIhen _ co'nunand~. 

75. ~heIan, supra, note 9, 39. 

76. Karas, supra, note 66, 85 .. 
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provides c~unications by digitalized voiee, ·teleprinter 

and other techniques. TheBe satellites will a150 be able to 

transmit computer-to-computer data, thus providing real-time 

readiness of ,.combat direction, fOr example. 77 

FLTSATCOMs have been launched since February 1978. 78 

Four 
. 

The 

Iatest one, FLTSATCOM 5, was launched on 6 August 1981, al1ld 

is the last in a series of five, intended as' an on-orbit 

spare for the four operational FLTSATCOMs. 79 Three new 

FLTSATCOM spacecra ft 'ha ve been approved for fund ing, and 

launching is expected to begin sometime in late 1985. 80 

Th:9' concept of leasing service for military 

eatell i te communica tions has been carr ied forward in the new 

LEASAT satellites. 81 LEASAT is ta provide continuing VHF 

êCmmunicatians ta the FLTSATCOM user group. The US Navy 

awarded a contract ta ftughes Commun ications' Sery ices Y-ne. 

1 

77. Jasani < ed.), Outer Space -~ New Dimens ion of-!,!l! 
Arms -Race, supra, note l, 105. 

18. FLTSATCOM satellitec; were launched in February 1978, 
May 1979, January 1980 and Octob~r 1980 • 

. 
79. SIPRI Yearbaok 1982, supra, note 35, 310. 

80. 

81. 

-

~. 

Whelan, supra, note 9, 47. 
. , 

The LEASAT programme was approved in 1978, W'hen the us 
Congress directed 000 to ~btain extended UHF service 
by a lease rather than' purchasing new satell ite 
hardware; see, Karas, supra, nate 66, 77. 
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1 

which 18 to providé the services of four geosynchronous 

satellites for:- five years. 82 The LEASAT sa tell i te has a 

launch weight of 15,000 pounds, and ls designed Eor Shuttle 

launch only. The USN-LEASAT l was successfully launched 

during Shuttle mission 41-0 on 31 August 1984,83 while, 

USN-LEASAT 2 was aiso successfu11y launched on Shuttle 

mission 51A on 8 November 1984. 84 , 

Among the new US satell i te commun icatlon systems 

currently ~nvisaged, MILSTAR is of par-ticular significance. 

An operational MILSTAR system, would comprise seven 

~ operational satellites, three in "geosynchronous orbi t, and 

four in polar orbit. 85 Their function will be to provide 

jam-resistant communications to both stratelJic and tactical 

usera. 

82. Ibid. 

83. wMission Bolsters Commercial Viability", AWST, 10 
September 1984, 95. 

84. wShuttle Deploys '!'wo Communication Satellites", AWST, 
19 November 1984, 19. 

, 85. WMilstar to Employ Centaur Upper Stage", AWST,' 2, 
January 1984, 21-22. Three satellites will be placed 
in equatorial orb i t posi tion to cover the Atlantic, 
Pae i fic and Ind ian Ocean areas, and South Amer ica. 
The other four satellites will be plaeed ln inclined 
orbits te cover the polar ragions, Europe, Africa and 
Western Asia. _ 
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USSR 

The' Soviet communiéatlons network is a three-tiered 

8y$tem,' with satellites placed in low 

elliP~ical and 9ë09ync:ronous orbi~ 
The first tier, comprises ~ 

satellites, placed at altitùdes of 800 k~ 

altitude, highly 

constellations of 

and 1,400-1,500 km 

respec~ively,86 at an inclination of 74-. They are 

launchEtd under the Kosmos designation and are balial/ed to 

function as relays of non time-urgen t global communica-

tions. 87 

In 1984, four satellites were placed in highly 

e~,l iptical MOLNIYA orbits, named after the Soviet satellites 

that ploneeréd this peculL,r orbit. S8 MOLNIYA orbita are 
\ 

character i ~ed by low al ~ tyde perigees (400 ta 600 km) and 

very high apogees (39,000,Ït-'<D 40,000 Km). These satellites , \' 

spend over 75% of their i2-ho,ur orbital per~od at very lli-gh 
\ 

altitudes over the'northern latitudes, where Soviet military 

facilit.f.es and activities are alm'ost exclusively concen-

trated, thereby allowing long intervals of commun ications 

86. For economy reasons, these satell ites are launched 
~ight; at a time. 

~ 87. Johnson, supra, note 49, 16. 

88. SIPRI Yearbook 1985, supra, note 6~'1~6. 
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-' , over wide areas. \ 
~-------- , 

The number ot g-t!ostat ionary satel1 i te launches has 
1 

risen considerab1y- io recent years. ~etweèn 1974-78, one to 

'two launches per year 1 were conducted. In 1979, the rate 
1 

increasad ta five' peJ:l year, and eight launches occurred In 

1984. 89 

3. 

grOund', 

Navigation Satellites 

The élbil i t-y to accùrately' ~etermlne the positioo of 

air, and naval units, is essent lai to mil! tary 

operations .. 
~ \ ' 
Navigation satell lUs sand out coded' signaIs 

, , 

with which arm~d force~ çan plot their oWn positions with a 

• high degtee of accuracy. Both the USA and Sov iet Union have 
'" 

developed such satellite~. _ 

a) OSA 

The OS Navy launched the first nav igatlon àa tell ite 

system, FRA, Tans! t, as early as 1960. The Transi t system 

was devel'o'ped to prov ide accurate location fixes for the 

89. Sov~et Military Power 1985,. supra, note 22, 58~ For a 
detailed discussion of the three major Soviet prograln
mes of geosynchronous communications satellites, see 
Johnson, supra, note 49, 18":'20. 
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inertial n~"igatiQn systems of Polaris, Poseidon, and now 

Trident submarines. 90 

'The newest, and peihaps the mO'lt signi E iean t, use 

of navigation ~atellites i5 tho US Global Positioning System 

(GPS) or NAVSTAR, which in boinq dovol,)pocJ "ta provide 

precision ponition location for ilccurnto weapon deI ivery and 

other military operations in )aU woathcr condition!'>, on a 

global basis". 91 NAVS'1;AR 15 now in full-scale d.evelop

,ment92 and 19 scheduled for full operational deployment 

in the .next few years. Whon fully deployod, the CPS wUI 

consis,t of, 18 'Satellites, an operational control segment, 

and approximately 25,000 sots of user equipment. The 

s.atellites will be arrangèd in threo clustors of six.,93 

'in Bubsynchronous orbi ts of 10,900 nautical miles (20,000 

90. Tho prO<J ramme nrune was recently changed to Transi t 
Improvement program (TIP) 1 Nova and Oscar. The Navy 
uses about six satellites in polar orbit .'lt an 
altitude of about 1,200 km. \ 

91. Whelan, supra, note 9, 103. 

93. 

NAVSTAR was approved, for full-scala development in 
August 1979. Seo "GPS ta Test Nuclear Detonation 
Sensor", AWST, 27 August, 1979, 51. 

In its orig inal conception, the system was ta cOJisiat 
of 24 satellites orbiting the earth in 3 groups of a 
satellites. 'Budgetary restrictions ware to cause the 
reduction in the number of sa tell i tes to be used. 
See" -NAVSTAR program Changes Planned to Reduce 
Costs", AWST, 14 April 1980, 20. 
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km) , and will provid'e ships, 
-' 

airplanes and even sold iers on 

the battlefield with position accuracy '" within 16 meters in 

tl1ree d imonsions and ve10clty w1 thin o. l mctrû/ sf'cond in 

throe d imonsions. In addition, precifle tirne will . be 

availlJbld) to aIl uscrs, r,ynchronizl)d to within a nitlionth 

of a second.t)4 'The !1ystem will be able to navlgntû ICBMs 

to their targetG vory accut,ltoly -and is onvinagod (or use 

with nuclear woapono. 

The GPS will also carry new nuclear-oxplosion 

detectora, rnaking up the tntegrâted Opûrational Nuclear

explosion Detection System (tONDS), w,hich will serve bat.h 

warning and damage assossment purponeG. Tho ab il i ty t.o 

asseas the number of nuclear warheads successfu11y dotonat.ed , , 

in the .. advorsary·s tet-rltory, would diminish the nurnbOJ: of 
1 

we~pong needed t.o accomplish the' sarne, artlount of destruction. 

This new tochnology, t.hus, ha s the potent ial for arrning a 
() 

nation wi th a first-strike capabil i ty. 95 To assure the 

uninterruptod function lng of tho systom, the signal s do one 

channel are res iatan t ta electron ie countonneasures (ECM) 

94. Milton, 'l'.R., "Space Operations Centre", in, NATO's 
Sixteen Nations, Vol. 29, Nov. 1984, 80, at a2~ 

95. Accordfng to Karas, with 10 IONDS, a "first.-strike" 
intended t~ disarn'l the adversary's IC8M's looks 
feasfble wi th a far amaller arsenal than before.. See, 
supra, note 66, 173-78. 
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an9 multipath, and can be restricted to authorized use'rs by 

maans of transmission security devices. 96 

A usoful summary of the NAVSTAR GPS has baen 

provided by K.D. MacDonald of the ,Fede.ral Aviatit'" 
l 

Administration (FAA). 

b) 

orbita 

96. 

97. 

The NAVSTAR GPS has beeh devèloped to 
satisfy severaI long-stand ing concerns of 
-the DoD. Its Implementation shouId: (a) 
p r,o v ide mu l t i pIe use r s w i t h a c c u rat e , 
eontinuous,~ world-wlde, all'-weather" 
cOOUl\on':'grid, three-dimensional poe i tion 
and velocity data for navigation and other 
functionsl (b) reverse "the present trend 
towards prol iferatiort of rad io navigation 
systems used for var ious m ls,sions: (c) 
increase military forcEt' effectiveness by 
enhanc lng accuracy an1 other capabi 1 i t,ies 
for weapon delivery: and (d) '- prov ide a 
cost--effective sateHite host for 
complementary payloads. 

ossa 

The Soviet Union launches six ta seven Kosmos 
A: 

navigation satellites into marginally elliptical 

eve(y year. 98 These satellites appear to have 

Whel'an, supra, note 9, lll; Gray, supra, note 47, 32. 

MacDonald, K.O., "Navigation Satellite Systems: Their 
Characteristics, Potential and Mil!tary Appliçations~, 
in, Jasani (ed.), Outer Space - A New Dimension of the 
Arms Race t suera, note l, 167. ' 

~a. See SIPRI Yearbook 1982, suera, note 35, 312; SIPR! 
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analogous capabilities and functions to those of fhe US 

'transi t and Nova series. In 19,82, the Soviet Union Informed 

the Inter.na tional Telec6mmun ications Un ion (ITU) tha t i t 

intended ta develap tt Global Nav igation Sato lUte System 

(GLONASS). Tho oy5tem will consist of 9'to 12 satellites in 

three orbital planes spaced 120· apart. 99 Three sets of 

tr~ple GLONASS satellites have been l~unched s(nce 

1983. 100 

While tlle Soviet Union insista that GLONASS 19 

intended for testing elements and equ1 P'" 
ment of the space navigation system whicn 
ia being set up with a view to determin ing 

'\ the location of civil aviation planes and 
ships 'of the mercha~51 and fishing fleets 
of the Soviet Union, 

, 
the, high co st ~ such a system and the low signal levei at 

the earth 1 s surface (to enhance jam resistance) both suggest 

a rnilitary' application. 102 

(continued from prev ious page) 

99. 

Yearbook 1983, supra, not,e 35, 
1984, supr7~ note 35, 374: SIPRI 
note 6, 15 • 

Johnson, supra, note 49, 21 •• 

453; SIPRI Yearbook 
Yearbook 1985, aupra, 

100; See SIPRI Yearbook 1982, supra, note 35, 312, SI'pRI 
Yearboàk 1983, supra, note 35,. 453i SIPRI Ye-arbook 
1984, supra, note ~5, 374~ SIPRI,Yearbook 1985, supra, 
note 6, 157. 

- 101. Tas,s, Moscow, 25 J'uly 19B3. 

102. Gray, supra, note 47, 33. / See a1so, Soviet Hilitary 
Power 1985, supra, note 22, 58. 
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B. ANTI-SATBLLITES (ASATe) , 

otten reterred to as .. 1H1ler satoli i tes" ,103 the' 

term ASAT i~ 'Used to desct:ibe any device capable of 

destroying the operational capability of satellites in Eat:th 

orbit. 104 These dev iees ean be ground-based, a ir-basad 

or - space-basod. Ground and air-basod systems can involve: 

(1) the direct ascent launch of a missile carrying either a 

nuclear or non-nucl3ar warhead; (2) co-orbital devices with 

, exp'losi va warheads;' or (3) the use of a d irec ted-energy 

weapon svch as a Iasér. Space-based systems eould invo1ve 

103. Vlasic, 1., "Disarmament Decade, Outer Space and 
International Law", (1981") 26 McGill L.J. 135, 158. ' 

104. Robert w. Buchhelm, head of the us Delegation to tne 
USA - USSR anti-satellite weapons talks asserted that 
"an antl-satellite system is any kind of system to 
destroy a satellite or to damage a satellite {for 
èxample, by pok ing a hole in the skin or by damag Ing 
equipmén t incorpora ted in the sa tell i te - in short, 
any kind of 7system. for doing violence to Cl satellite." 
Buchheim, R. W., "Arms Control Measures, Current and 
potential, Appl icable to Sate1l i tes and The i r Use~", 

,. in, Anns Control and the Militarization of Space, 
5ubconunittee on Arms Control, Oceans, International 
Operations and env i ronrnent, Committee on Fore ign ---. 
Relations, US Sena te , 97 th Cong., 2nd 5ess., Wash., 

\ 

D.C., 20 September, 1982, 47. For a review of the 
various definitlons of ASAT weapons, see, Lexicon, 
prepared by the Centre for Reaearch ln Air and Space 
Law, (CASL), McGill Unive-rsity, 31 March 1984, 22-34 
( unpubl i shed) • 
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'explosive "apace mines", conventional interceptora, or 

directed-energy weapons.l~5 

,+ 
1. USSR -

Although the ./ Sov let Union May have severai ASAT 

systems, only one, the ground-based co-orb ital system, has 

been termed "operational" by the us 000. 106 since 1968, 

the USSR has been making spor-adic tests of an ICBM-1aùnched 

intercèpter satellite, launched ioto an orbit close to that 

of t'he target satellite. The intercepter, bearing a 

conventionai warhead, explodes when it i8 approximately l km 

fr~m the target. The interc~ptor:- itself weighs mor:-e than 

2,OOOkg and i5 about s lx me tres long. 

Test results for the Soviet ASAT system are 

summarized in Table 1. 107 

The overall success rate for thls system has been 

lOS. See Smith, M.S., ". Star Wars': Antisatellites and 0 

Space-Based BaIl lst ic Miss Ue Defense", Cong ressional 
Research Service (CRS), Issue Brief No. lB 81123, 
Updated 21 April 1984, Library of Congress, Wash., 
D.C., 2-3. 

106. "Soviet Space Progr'ams: 1976-80", Committee on 
Commerce, Science and Transportation, US Senate, 
Part 1, Wash. ~ D. C., December 1982, 184. 

107: Sea, Johnson, supra, note 49, 39 • 
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TABLE l 

INTERCEPTOR INTE~CEPT ORBITS "-

TEST DATE ( KOSMOS ALTITUDE. BEFORE TEST 
NUMBER) (KILOMETERS) INTERCEPT RESuLT 

1 Oct. 20, 1968 249 512 5 2 FAILURE 

2 l..0v • 1, 1968 252 535 2 SUCCBSS 

3 Oct. 23, 1970 374 530 2 ' FAILURE 

4 Oct. 30, 1970 375 535 2 SlJCCESS 

5 Feb. 25, 1971 397 585 2 SUCCESS 
. , 

6 4, 1971 404 1,005 
, 

2 ' SUCCESS Apr. 
, -

7 Dec. 3, 1971 462 230 2 SUCCESS 

8 Feb. 16, 1976 804 575 1 FAILURE 
, , 

9 Apr. ~ 1976 814 590 1 SUCCESS 

10 July 21, 1976 843 1,630 2 , FAILURE: 
, 

Il Dec. 27, 1976 886 570 2 FAILURE , 

12 May 23, 1977 910 1,710 l FAILURE 
, , 

13 June 17, 1971 918 1:,575 1 SUCCESS 

14 Oct. 2~, 1977 961 150 2 SUCCESS 

15 Dec. 21, 1977 970 995 2 FAILURE 

16 May 19, 1978 1,009 985 2 FAILURE 

17 Apr. 18, 1980 1,174 1,000 2 FAILURE 

18 Feb. 2, 1981 1,243 1,005 2 FAILURE 

19 Mar. 14, 1981 1,258 1,005 2 SUCCESS 

20 June 18, 1982 1,379 1,005 2 FAILURE 

Source: Garwin, R. L., Gottfried, 1(. and Hafner, D.L., 

"Antisatellite we'PJ Sc1e:tlfiC lImerican, June 1984, at 47. 
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45 percento-ll Tests havé beén limited to low orbits, with the 

highest altitude achieved being l,710km, and have been 

restricted to orbital inclinations between 62 and 65· 

with respec t ta the Equa tor ,108 Only 18 US satellites 

are in orbits th~t Low, the "highest value" satellites being. 

in geosynchronous orbit, àt about 36,OOOkm. 109 

Several flaws have b~én attribut;.ed te the Soviet 

ASAT system. 'First, a satellite can only be at:tackèd when 

" lta ground track' runs close to the ASAT' s launch si te, a 

condition sàtisfied only for satellite orbits' with 
',~ , 

iocl inations higher than the lati tude of the ASAT 15 launch 

site. As this occurs only twice a day, an average Y/a it Of 
'. 

'six hourg ls r~quired to atta'ck a givern satellite. Second; 

the ASAr weapon req'uires a massive booster rocket Whit can 

"be launched only fram a lirnited nwnber of facilities lin the 
1 

USSR. 110 Third, successive launchings of such massive 

booster;fl from the same launch1ng si te are d iff ieul t to 

execute. Fourth, the highest alti tude reache"d dur ing the 

Soviet testing 1s far below the orbits of the important US 

1 08 • ..!!?!s! • 

109. "Antisatellite Weapons: What They Are and Do", N.Y:. 
Times, 4 'Ju1y 1984, p. A-4. 

110 •. A total of eight sites have been labe1J.ed as pQssible 
1aunchin~ tes. See," Earthly F011y in Space", 'N. Y. 
~1mes, 2 Marëh 1984. 
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navigation;- early";warning and communications satell1tes: 

Taken togéther, these factors have lead to the estimate that 

it woulf1l take the Soviet ASAT force a week or more .to 

destroy aIl US s.;ltellites within its t'each. 111 From the 

foregoing, a number of lead lng sc ientists have concluded 

that the current Soviet ASAT system "presents a ponderous, 

inflexible and quite limited threot to the U8".112, 

A Soviet high-al ti tude OJ:'"b ital interceptor capabil

i ty i5 thought to be a I,Sossible threat, though there is no 

ct irect evidence of such a programme being undertaken by thè 

Soviet~ .113 Speculation has ex isted for severaI years 

that the Sovie~ Oniqn is developing. space-based laser and 

partièle beam weapons :U4 In March 19B3, the US DOD 

111. If sa tell i tes at 20,000 km or higher were, te be 
attacked, a much more massive booster rocket would be 
required, and judg ing from' the test record i t i8 
unI ikely tha t the ASAT weapon would have the 
manoeuvring and booming capabilities to intercept at 
auch altitudes,,! See, Garwin, R.L., Gottfried, K. and 
Hafner, D. L. , -Antisatellite Weapons", Scientific 

'American, J~ne 1984, 45, at.49. 

112. IbiQ.T see also,' "ASATls and Security", N.Y. Times, 12 
July 1984, 'p. A-9 and nA Step CIoser to Star Wars", 
Time Magazine, 12, Dec. 1983, 18. 

113. VS 'por icy an' ASA! Arros Control Communication frOm the 
~ President ,of the United States, US House of Represent

atives, 98th Cong., 2nd Ses9~, 3 ApJ:'"il' 1984, 8-9. 

114. "Soviets Test Killer' Spac~craft" ., AWST, 30 October 
~ , ~ .---
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relea~ed a tepo-rt sta t log tha t the re was now under develop-

ment 

" 

'-"" 

a very large, directed energy research 
program including the development of 
laser-beam weapon systems which could be 
based either in"",tJ'le USSR, aboard the next 
generation of "-SoViet ASATs or aboard the 
next gen'1~tiOn of Soviet manned space 
stations. -

According ta DOD estima~s, the Soviets could field a 

prototype space-based lasèr ASAT system in the 1ate 

1980' 5. 116 The first opèrational system mi4ht appear as 

soon as the ear ly 1990' s. Li,kewise, a space-based ABM 

system migllt be tésted in the 1990 t s, but not gaIn opera

tiona1 sta tus un t il after the year 2000. 117 In late 1983" 

USAF ofHc laIs reported ly described the Soviet space-based , 
laser effo rt a sone tha t m ight reach a 1 im 1 ted ASAT 

(continued from prev tous p~ge) 
1979, 17. According ta this article the Soviets have 
conducted eight successft.:l electron" beam atmospheric 
Propagation experiments using unmanned Cosmos space
craft, the manned Soyuz spacecraft," and the manned 
Solyut space station. 

11S. Soviet HUi tary Power, 
67. 

(2nd ed.), GPO, March 198J t l 

116. ill2., 68. 

117. These .estimates were reitetated by Under Secretaryof 
Defense>Fr-ed Ikle: see, "Ikle Sees Soviet Space-Based 
Laser ASAT in Lata '80' Sil, Defense Dàl1y, 20 May 1983, 
115. 

, -
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c.apabil ity in the late 1980 '8;118 

The report added that a space-based bdlistic 

missile defense system us ing lasers might be tested in the 

1990 Js, but WGuld probably not be operational unt!l the year 

2000. 

While exot ic, space-based, d irected-energy weapons 

may pose a threat in the long- run, severai other nésr term 

threats have been alluded to by US 0 ffic 1al$. One such 

threat, would be the development of large Sov le t boosters 

which could lead to ASATs capable of reaching American 

gaosynchronous satellites. 119 Even mor:-e ominous were two 

separate reports tnat' soviet ,ground-based directed-energy 

systems May already have intEtrfer,ed wl th high-value US apace 

payloads 4 One accotlnt claimed; that ." US receats maifunc-

tioned while flying over the Sovièt 'union. 120 Other 

incit'n~s concerned the pos'8ibl? laser illumination of 

allied conununications satellites by the Soviets. 121 

1l8.' "SQ.v iet SBL: Lower Power Than Proposed U. S. System", 

119. 

120. 

121. 

Defense Oaily, 21 Oecember 1983, 293. 

·Soviet Threat in Space ,Sa id to Be on 
May' 1983, 46-47. 

• Damaged Satellite" , AWST, 21 F~bruary 

·Soviet Rebuf~", AWST, 2 January 1-984,· 

c. , 
, ' j 

" l, .' ' 

, , , ' . , 
, 
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Rise" , AWST, 1) 
1983, 13. 
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2) '~SA 

Althoùgh sev~ra1 systems were d iscussed in the 

ear1)' 1960 1 s, the on1y operational ground-based ASAT system 

deve1('ed by 

1 aunched by Air ForcQ Thot' m issUes and Army 

the UnitEtd States, used nuclear warheads 

Nike-Zeus 

m issUes. Tests of the Army system wezre conducted beg inn ing 

in May 1963, b4t the system was deactivated in 1964. The 

Air Force tested its system beginning in Hay 1964 and it 
rt_ 

'remained Qperat(onal until 1975.122 , 

The orig lns of the decision to develop a new. 

~erican ASAT ~ system as a response to the contlnued Sov iet 

1 .... "". 

ASAT effort, can be traced to the closing days of thl) Ford 

AdJninistration. 123 In concurr ing wi th development of an 

American coun ter-weapon to the Soviet ASAT, severaI shi f~8 

in American pol lcy were emphaslzed •. The Os ASAT development 

. [>rOÇ}ramme bagan during President Carter' s tenu:r;e,' as 

. , 
122. For information on the US ground-ba8e~' ASA'!' system 

seè, "Anti-sca1:ellite Polaris 8e1ng Developéd-,I AWST, 
28 'September 1964, lé-9r "Satellite Killers", ~WST, 21 
June 1976, 13;· "Artti-satellite Effort Decision 
Awa 1 ted", AWST, 24 January 1977, 19. ' 

123., Outer Space Arms Control' Negotiations, US Sena te, 98th 
Cong Of lst Sess 0,,18 November 1983, 5. 
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"reeponse to 
\ 

Soviet activities in this area"'. 124 It 

conshts of cl minia ture hom Ing vehicl, ( MHV) which would be 

launched from a two-stage rocket, ~2S carr ied by an F-15 

" 

1 • 

124. Whi te House Press Ralesse (Description of a Preaiden
tial Directive on National Space Policy). The· Whi t~ 
House, 20 June 1978. ~9produced in Christol, C.Q., 
The',MQd,ern .I,nternational Law ofOuter'Space, pergamon 
PresS;'New 'lorJ(, 1992, 960. 

, \ 

The White House Stated: 
.~-~e Unit~'d States finds itself llnder increasing 

pressure ta f,teld an anti-satelllte capability of 
, '1 te own in response, to Soviet activ Hies in th!s 
area. !!l' exerC1sin mutual restraint, the United 
States an t e OV ét Un on live an 0 ortu" t at 
t 8 ear:i uncture ta ,sto~ an un sa t :l arms 
cotnpetitlon n 8~ace bê10re ,t ecompetltIon de'l/el-

,) dps a momentum 0 lts o",n. The two, countrles have 
, comrnenced, bUatedal discussion on Ümiting certain 
activities directed against ~pace objects, which we 
anticipate wl11 be consistent with the overall U.S. 
goals of ma1ntalni~g any nationt·s Fight of p8ssage 
through and oper~tion9 in space' without 1nterf((l,C-

,,- . 
, 1 

, ' 

Elnce. ~ 1 

While. the United States seeks verifiable, 
comprehensive limite on anti-satellite capabilHies 
and' use, in the absence of such 'an agreement!' the' 
uni ted States will vi orousl ursue dev 10 ment of 
ts own ,oa~a tes. T e U. S. space de anse 

progtam shaI lnclude, an integrated attack warning, 
,~ notification, verification, and contingency 

reactLon capability which can effectively detect 
~nd raact to threats to the u.S. space syst.runs. 
(ernphasis added). \ 

See. al 50 Cha~ter Il B. 1 (b)( 1) • 

·percy Sees Technology Shifts to Soviets", Aerospace 
-Daily, 4 March 1981, 18. The MHV will he fltted tél. a 
Short-Range Attack Missile (SRAM) acting as the first 
stage, and a Thiokol 1\:1 t{llr' research rocket as the_ 
secoRd s tàge .-

1. 
, , ,":., ... 
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aircraft .126' This ~lr-launched missile was tes"ted for 
r 

the first t1me on 21 January 1984 t the first of a scheduled 

twe1ve test flights. 127 According te 000, the system 

should be operàtional in 1987. Tt l S worthy of note that 

the ASAT tasting ,was ntrongly opponed by the US 

congress. 126 Thio Illoveablo launch platfom wi 11 g ive 

wide coverage to the us ASAr. The MHV's will steer 

themselves towards thé targot satellite u91ng a heat-aoeking 

senso,r, and, if' succossful, will destr<;>y the target by 

bnpaction. 
\ 

The ,max imum al t 1 tude- of' the US ASAT weapon has 

not bean announced, al though i t 18 aurm 100d tha t the highest 

prlority targets would be reconnaissance and ocean
Îi 

surveillance satellites at alti.tudes of 500 km or 

1089. 129 

The small size· of the MHV makes the OS ASAT system 

126. "USAF Pl ight Tests ASAT Weapon", AWST, 30 January 
1984, 19. The ASAT missile carried a simulat~d 
miniature vehicle, and was 1aunched by the F-15 towar'd 
a point in space r althought no part of the weapon 
system went into orbit. No target was involved in the 
test'. See' ais~, "ASAT Carried by F~15 During 
Compatibil1ty Testing", AWST, 2 May 1983, 19. 

127. "USAF Flight Tests ASAT Weapon"r lB!2. 
/ 

128. "ASAT Test Opposed", AWST, 21 March 1983, 19. 

129. Garwin et.....!.!., seera, note 111, 
·Priori,tTes Set for Antisatell ite 

< September 1979, 57. 

'. 
-

49-50; see aIso, 
System", AWST, 3 
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much more versatile than thê--,current Soviet system. In 

'''principle, any ("-15 cao be adapted to carry the AS AT wea,pon, 

a~d 9cientists believe that if the ,USA wore to invost in the 

required cont'rol facil itios t\nd baGC5, it could acquire a 

force capable o( destraying aU low-orbit Soviot satellites 

in a matter of hours. 130 As with tho Soviet ASAT system, 

more capable L'lunch vOhicles could bn util ized ta increase 

the altitude range of the US ASAT system. lU 

President Roagan roaffirmad tho us commitment to 

pur sue an operation111 ASAT· system, in his space pol icy 

directive issued on 4 July 1982: 

the United States will develop and 
mai~tain an integrated, attack warning, 
notification, verification and contingoncy 
reaction capabill ty which can effectively 
detect and roact ta threats ta United 
States space systems. The United States 

1-30. AS atated by Gat"win, t..oti.!"t1ed and Hafner: "The 
characteristics of the U.~. antisatellite system 
demonstratas that in the uncot'H'ltrained scenario tt 18 
entirely possible that by the l'od of the decade a11 
low-orbit satellites could be throatened with 
v irtually simul taneous prompt d~'stt'uct lon.'. 8y that 
t1me space mines might be following geosÎ'nchronous 
satalli tes 7 eventual1y antisatel i i te, weapbns armed 
with lasers could r;also be available ta attack 
high-altitude satellites", ibid. 

131. However, in a Communicatiort from the President on US 
Pol'Ïcy on ASA!' Arma Control, tt was stated that: "The 
United States has no plana to extend the <1ltitude 
éapabil i ty of the MHV ASAT system to place high 
altitude satellites at rial(. We are, however, 
continuing ta review ways in which US ASAT capabil i ty 
could be Improved"; supra, not 113 1 18. 
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will proceed with deve10pment of 
anti-sa tell i te (ASAT) capabil ity, wi th 
operationa1 deployment as a goal. The 
primary purposos of a United States ASAT 
capabil ity are to doter threllts to space 
systems .of the United States and its 
allies and, w!thin !luch limitr; imposed by 
interna tional law, to dony ilny adversary 
the use of space-basod systems that 
providE).nsupport to h09tile military 
forces. 

-
c. STRATEGIe DEFENSE INITIATIVE (SOI) 

A March 23, 1983 te1evised prosidential addres8 

provided the most dramatic' indicat·ion that space i5 rapidly 

becoming the new line of dofence. In wha t has popular1y 

been dubbed the "Star' Wars , Speech", President Reagan 

presented a "v ialon of ,the future"', in which thé eapab i 1 ity 
" , 

tp "intercept and destt;oy strategie ba1l latic missiles 

bafore they reached our own sa il ~nd that of our aIllee" 

would a110w the USA to abandon a strategy of deterrence 

which requires keeping our socie,ty hostage to nuclear 

war .133 

132. 

133. 

While acknowledging that deve10ping capabilities 

Reproduced in, Communication from the President of the 
United States, U.S. 
supra, note 113. 7. 

Pollef on ASAT Arms Control, 

Text of, Reagan apdress on 
ln (1983) 41 Congressional 
at 632. 

Q-
Defens'e Po' iD, rep'roduced 
Ol!larterly Wl y (~ep. 62~, 
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suitable te this mission would be "a formidable tMk", the 

President noted that such li programme lnvoll/od many 

uncertaintio5 and could tako decados of intonse offort ta 

compl e to. N6vorthûloss, the Prosident bel iovod the goal 

worthy of chc1110nging the sciûntiftc COlf'J":wnity to rendor 

nuelent" ~1011ponD "impotent and obsoleto"" and dit"octod na 

comprehonsivc and intènnivo effort to clef!no il long-term 

resoarch and dovolopmant program to 'bogtn te <lchiovo our 

" ul timate goal of el iminat lng ,tho threêlt poood by strateg le 

nuelenr m1Gsiles. h134 

The pursui t of an lmpenetrable defenee which would 
, 

proteet against tho threat from nuclear woapons ig nct a new 

phenomenon. Tho American anti-ball ist,ic m laaile (ABM) 135 

effort bagan shortly aftet" the Socood World War. Soviet 

advanee~ in long- range rocketry led to an inc"reased us 

interes,t in ABM research. In the late 19505, $300 million 

dollars a yoar was poured lot'o t;he development of a 

\ 
,.. 

134. Ibid., 633. --
135. Anti-ba11istic Missile (ABM) and Ballistic Missile 

defense (BMD) are ofte,n used interchangeably ta 
descrl'be systems designed' to destroy ballistic 
missiles. The ABM deslgnation fell out of favor after 
the eventual demise of the Sent 1oe1 and Safeguard ABM 
systems io the lata 1960 1 s. -BMO has largely replaced 
ABM as the term of cho1ce. This study wUl use bath 
terms interchangeably. ' 

" , 
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defensive system cal.led Nike-2e'us .136 The WolS 

" 
a ,s1ng le-layer ground-based missiJe system, which used 

mechanica11y-stûorùd radars to guide a long-range rocket 

'interceptor armad wi th <1 
137 nuclear warhnad. Tho system 

was highly vulnorable to simple countor-moi:\suren, such as 

balloon docoys, and would have boan casi 1y overwholmed by 

later increasc9 in Soviet nucloar forcos. UB oespi te 

intense Amy ,and contractor pressure" dcploym~nt of the 

~i ke':'Zeus system Wl\S blocked by Pro!)ident Konnedy. 

Tho second-genoration US ABM, was a two-Iayer 

system begun in 1968., called Sentinel. In 1969, Président 
, . 

Nixon, announced a decision to dop1oy a more modest ABM 

136. Paper preselited by L •. Jack ~uina at the Canadian 
Student Pugwash Meoting on "International Security and 
Outer space" l' reproduced in, Proceedings of Il 

Conference Held- at McGill university on 16-17 Harch 
1984, Il. 34. Accord ing to Dr. Ruina, thi s amount 
représente approximately Si hUIion dollars a year in 
current US dollars. 

137. Chayes, A. & Wieaner, J., (eds), ABM An Evaluation of 
~ 'Decisio!,!~ Deplo~-!.!! Ant.Iballistic Missile' 
system, New york, 1969, at xv. 

138. "June 1984 National Campaign to Save the ABH T.reaty 
Report on the Impact of ,United States and Soviet 
Ballistic Missile Defense Pr~grams on the ABM Tréaty"" 
in, ItArms Control ln Outer Space" 1 Hear iOgB befora the 
Sub-Cornmittee on International Security and Scientific 
Affair~, Committee on FQreigo Affairs, US Bouse of 
Representatives, 96th' Cong., 1984, 361. (Herainafter 
cited as "Arms Control in Outer Space Report"). 

j, 
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was land-based and comprised of large phased-array radars, 

computers and two mis5iles with nuclear warheads. 139 ~he 

use of nucloar war'tlOads in tho BMD systûm was porcnived as a 

severo ,limitation. If ovcr: usûd t the nue Iea r oxp l on ions of 

the ABM warhoads could in torfore wi th the rad ars, computers 
< 

élnd communication!> roquirod for the systom to be 

operational. 140 Moreovor, the cost of the d'efence was 

m.uch qreator thlln that of the offensive bui,laup requlred to 

overcomo it. 141 

As 1nd icated in Table II, infre', research on BMO 

continuod to be funded in the USA ovèn after the s1gning of 

-, the ABM' ,Treaty, 142 primarily out of fear of a "technology 

"'-
'139. The two missiles were the Spartan, wi th a range of 

140. 

severa! hundred miles, dosigned to inter-cept incom!ng 
reentry vehicles in outer space1 and the Spirit, with 
a range of 25 miles, designed to intercept incoming 
targeta during reentry, see, supra, n!&te 137, at 7. 

; 

Smith, M. L., ilLegal Implications of 
Sallietie Missile defonse", (1985) 15 
Int t l L.J: 52, 54-5,5. 

a, Space-Based 
Cal. Western 

141. "Arms Control in Outer Space Report", _supra, note 
1 138 • 

- 142. Treaty Between the uni-te<l States of America and the 
Union of Soviet Social iet Republ les on the Limitation 
of 'Anti-Ballistic Missile Systems, tl.S.T. 3435. 
Signed 26 ,May 1972; entered into force 3 October 
1972 •. 



.. 

Year and' 
typé of 
funding 

1973 
Actual 

,1974 
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surpr iSé" and à rap1d Sov iet ,If break-out ft fram the ABM 

Treaty.143 Amer iean Pmiesi le R&D focused on improving 

techn iques for defending mil i tary installa t ions, part icular- 1 
Iy ICBM si los, rather than defend ing the populat ion .144 

Improvementa in technalogy relevant ta BMO, did not advance 

suffie iently ta conv ince the pol1ey commun i ty tha t defensive 

weapons systems were worthy of il second look. 145 
~:Y"'" 

-In 1982, retired Air Force General Danie 1 o. Graham 

launehed the "High Frontier projeet", whieh stimulated a 

renewed publio debate on BMD. "High. Frontier" ls not a 

teehnology development programme. It ls a strategy - "a new 

national strategy", as the subtitle of General Graham t s book 

c learly fnd icates. 146 The Graham proposal holds that 

existing weapons systems would allow the USA to achieve a 

tttechnolO:<Jipal end-run on the Soviets". "High Frontier" 

proposes a Global BalUst te Mi ssile Oefense (GBMD) system 
.. 

which WOuld consist of two levaIs of spaca-based platforms 

143. Stein, J.B., From H-Bomb ta Star Wa,,rs, Lexington 
Books, Lèxington;-ï"984 t 54.-:--

144. ' The Site Defense program developed ";3 rapidly dèploy
able radar and interceptor system" for this mission. 

145. See Chapter fI B.1 

146. Graham, Gen. o. , ~i9h Frontier - A Strategy for 
National S,urvival, P nnacle BookS, New York, 1983.-
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and a 9roL\nd-basad<--point defence network. ~1rst l~yér 

would be designed to intercept Soviet IC8Ms, while .the 

second layer i8 projected as a broader space-based network, 

which would use4~ nadvanced beam weaponry". The project 

ernpha s i zed tha t a space-based 
, . BMD dys tam Gould be 

establ ished with existing technology, while aLlow!ng that 

so~e-d'ay , 1 àaers might be used. 147 The project can 
ç, 

achieve a11 !ta objectives for appreximat.aly $40 bql ion. 

The group recommended' placing 432 satellites in Barth orbit, 

positioned te cover a11 Soviet ICBM silos, eaeh armed with' 
1 

40...,50 miniature homing vehic1es,148 based on the design 

for the F-15 ASAT system .149 Although the 'Specifies of 
> 

• Hlgh Frontier' failed to convince top US defence and 

science ad~isors,150 the strategy it espoused struck a 

responsi ve chord wi th President Reagan. Thus, following his 

Star Wars speech, the Presi.dent issued a Nationa~ Security 

Decision Directive (NSDD) on 25 M..,rch, 1983, to "direct the '" 

development of an intensive effort: to define a long-term 

research and deve10pment program" 1 to remove the ball lst i.e 

147. ~., 147-190. 

148. ~., - 152-3. 
, 

?-
~ 

149. See s.upra, this cJlapter, Section B. 

150. For a detailed survey of SOmé of the questions raised 
see, Stein, SUEra, note 143, 58-59. 
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missile threat. 1S1 Thé President t 9 press release a190 

stated : 

In order to provide the nec~ssar-y basis 
for this e,ffort, 1 further direct a study 
to be completed on a pl'iority basis ta 
assess the roles tha t ball istic miss i le 
defense could play in future sec~rity 
st-rategy of the Un i ted Sta téS and our 
allies. Among other items, the study will 
provide guidance necessary to develop 
t'esearch and development funding 
commitments for the FY 1985 Departmental 
budgets and the accoT~~nying Flve-Year 

. Defense prog l'am (FYDP). 

Pursuant te;> the 25 March t 1983 NSSD,--the 000 

'e~tabl ished a oefensive Technolog tes Study Te am j' under 

- former NASA Admin istrator James C. Fletcher. to prescr~be a 

plan for the R&D - programme. A parallf(l effort, called the 

Futurfêt Security Strategy study and headed by Fred S. 

aoffman, addressed the impl ications for nuclear pOl icy o.f 

renewed emphasis on BMO./ 

1. Balli§,tic Missile Charaoteristics 

'. 

The first study group, the Fletcher panei, 'examined 

a var iety of potehtia1 missi le defence technolog tes. The 

study la both optimistic and cautious, and, reco~ençis that 

151. The White House, Offiçe ô~ the, Press Secretary, Press, 
release of 25 March, 1983 (~mpha:sis added) .. 

1 S2. Ibid. -
," 
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·with vigo't'ous technology d.eve~OplIIent programs, thé 

potential for ball latie -missile defense ean be demonstrated 

by the early 1990' s" .153 While a long-term BMD technology 

18 outlined, it 15 also recommended that "certain interrnedi-

ate teehnolog les can and should be demonstrated as part of 

the evolutionary researdh and development program. ft154 

The suceessful demonstration of suc h technolog ies would 

build "cre~ibility and confidence,,'.155 

The Fletcher- Panel focused on the technolog les 

requlred to develop ;a layered defence, that would attempt to 

intercept ballistic missilea during each of the 4 princ1pal 

stages of Its trajectory: boost, postboost, midcourse and 

terminal. 156 During the boost-phase, the' rock~t eng Ines 

accelerate the missi le through and out of the a t.-llospheré 1 

and produce a unique and intense signature. The boost-phase 

of existing ICBMs lasts for 3 to 5 minutes and ends at an 

153. Robinson, C.A., ·panel Urgee Technology Advaoce,s"" 
AWST, 11 Oetober 1983, 16. 

154. Robinson; C.A., "Study Urges Exploiting of Technolo
gies, AWST, 24 October 1983, 50. 

155. Robinson, supra, note 153, 18. 

156. We iner, S., 'Systems and Technolpgy", in', Carter, A. B. 
& Schwartz, D. N. (eds.), Bapistie Missile Defense, 
The Brookings Institution, Wash., D.C., 19â4, 51-52. 
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al ~i ~ude of 300 to 400 

po'St-boost or deployment 

km above the' atm08~' ere. lS7 A 

phase follows booat. This ph~}e 

May last another severaI hundred seconds. ur ing this 

phase, a post-boost vehiclê or "bus" separates trom the main 

eng ines, and the MIRVs (multiple 1ndependently targeta,ble 

re-entry vehieles) are deployed along 81 ightly different: 

t-tajectories. The bus ca n al 90 be used to d eploy 

penetration aids such as deeoys and CHAFF. 158 

In the third or ,midcourse phase, the indi1/idual 

reentry vehicles and penetrat ion aida travel on baIl iatie " 

trajectories through space, above the e-arth' s atmosphere for 

approx imately 1 ,,°00-1 , 500 seconds. To be affect 1 ve, in thia 

phase, a defensive, system would bave to be capable of 
~r« 

d iscriminatlng' between debris, deeoys and re-ent.ry 

"ehieles. 

In the terminal phase of the missile trajectory, 

the re':"entry vehlcles and penetration aids re-enter the 

earth' s atmosphere, wherEf they are affeeted' by atmospheric 

dra<J • Thua, the 'atmosphere acts to filter out booster, ,bus 

and other debrh, as weIl as penetration aids. Al though 

157. Bethe, B.A., Garwin, 
B.W., ·Space-Based 
scient i fic American, 
39, at 41. ' 

R. L., Gottfied, K. & Kendall', 
Ballist le Mi ssile Defense-, 

Octo.bpr 1984, Vol. 251, NO. 4" 

158. Chaff are radar-reflecting wires: see, ~., 42 • 
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discrimination 18 s11ghtly eaeier in this phase, the time 

aval1able for interception ls approximately 30-100 

seconds. 159 

. This layered approach, thuB, builds on the previou~ 

US BMO rese.!lrch efforts: the Nike-Zeus and the Sentinel-
{, 

Safeguard system .160 By additional layers, the SOI hopes 

to improve the ovoral1 affect iveness of the defence. The 
. " 

e~visioned four layers, would be capabl~ of interceptlng 95% 

of incoming warheads .161' Furthermore, the ~se of differ-

ent types of senSOl"S and interceptora fOl" aach layer would 

make the défence .1ess· vuln.rable to counter-measures. 162 

This brief, account reveals why boost,-phase: inter-
, 

. ception ~uld be M indispensable part of Any 1 B~tO:' every 

tnissUe ·that survived boost; ~hase wou1d become a, complax 

. "threat cloud" by the time lt reached·midcourse.l~l 

The SOI progr:amme seeks' to explore tec,mologies 

enabling' the construction of a very effective .three or four-

, . 
-----Ir-."..., _---
15~ • Weiner, supra, note 156, 23. 

)60. Supra, this .chapter, Section Ç.1. 
, ' , 

161. StarEts, P. & Pike,J., "Thé' ·Star Ware' Init1a.tiVe -
P'roblems and Prospects" l 'ln, space ,policy, voi. 1. No. 
2, May 1985,153, at 154 1, '\ 

162. Ibid. 

163. Bethe et al. , s~pra, note ~57, .2. .. 
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layer defense system. 164 Accord inç, to Dr. Richard D. De 

Lauer, US Under-Secretary of Defense for Research and 

Eng ineering, the key functions of B~D capable of engagino 

the missile attack a10ng its flight path includ~: 

, . 

to' promptly . and reliably warn of an attack and 

inltiat~ the defenc8T 

continuoualy. track a11 threatening objects from 

the beginni-hg to the end of the1r trajectories7 

efficient1y Intercept and d~stroy the booster or 

poSt-b008t vehiele; 

termil'1~1 intercept at the ol.,lter reaches of thé 
. ' 

atmosph'ere,.and destruction 7 
, ' r 

battle-managemen t, COMmun ic.a t ions, ~nd data 

processlng .165 
, 

11'01101111ng the Fletcher and Hoffman Panel reeommèn-

1 

d~tions,' the President signed NSSO Il 19 on 6 January 1984: , 
.!" ' , 

formal,ly implémenting the mUlti-billion dollar ::'~I, Reseatch . 
, ' , 

Tlte SOI 18 administered within the 000, 

by the Strategie Def~nce- Tèchf\olOgy OffieeO(SDTO) )fhich ls 

run hy ,Lt. Gen. James Abrahams<;>n who will report direèt'I'y to 

De Limer, R'.D.,· -AnUbal'listiè ~(188i1e Defense The 
Opportunlty and the' 'ChailengeW in, NAtOfs Sixteen 

'·N4t1ons, November 19,84, ,t 13 • 

165., Ibid., 24. 
-\ 
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the Secritary of oefence, Caspar We,inberger .166 . 

Th~ 000 portion of the SDr program has brought 

t.O'ÇJether a number of ex lst Œ~ BMD relat.ed tochnolog les. 

Thes~ have been consolidated -in to the sor j s five princ ipal 

technical areas of d~velopment: 
, ' 

1. Surveillance, acquisition, tracktng and - kill' 
asseasment (SATKA)7 

2. oirected enérgy woapons 1 

3. Rine'tic energy weapon6J -
4. ,Systems analyses And battle man~gement 1 and 
S'. Support programmes. 

'Over th'a past decade" the US ABM research programme 
1 

.~~"1 h4S, been funded at about $1 million annually. T-he SO! i8 

'expectéd _to break wi th éhta treM, by spend lng about $26 

bil~ion durlng the nèxt' five years, as In~icated infra in 

'l'abl,e I~ Le 167 ," , , 
, 

2. SAT!SA 

.. -

. 
wito i n th! s peog ramme, thora at'e three lI\aj or 

~lèments. First, are technology based efforts, 'to det/eIop-

the databll;se and techniques for ABM radar and 'Qptic.a1 

166. "Abral'laJ1!son Will Direct, Strategie Defense", AWST, 2 
Apr il 1984, 21. 

167. Stares & pike, supra, note 161. 

, /, . , 
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TABLE III 

SO;r ~et :er~aJçout 
1; ($ ~n m!llions) 

\ Ot"iginal 
~ fY 1985 

SUbject IUdget Adjust. 

SUrveillance AcQuisition, , $721.0 -$175.0 
Trackirg, Kil! AssesSnent .. 

l , , \... -. 
Oirect~ EneIgy, ~pons 489.0 4112.7 

Kinetic Energy ~IX>r\s 356.0 -100.0 
, 

Syst€mJ Analrsia am Bat.t1e 99.0 0 
Managtner'lt . .-

SUrvivability, te tha lit Y and 112.0 0 
Key:, support Techn?logy 

--

Management He~quarters 0 8.0" , 
;,. " -$379.7 - $1,777.0 

Source: Mil i ury ~ce - 18 February 1 1985 

" , , 
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Final .. 
FY 1985 FY 1986 FY 1987 , 

$546.0 $1,386.3 $1,874-·t, 

-)Wo"~ 965.4 1,195.6 

256.0 859.7 1,238.6 

- 99r O 243.3 272.5 
" 

112.0 258.1 316.1 
, 

? . 
' 8.0 9.2 10.0 

$1,397.3' '$'3,722.2 $4,908.3 



, , 

, , 

o 

4 ' .. . : 
57 

, "msors .168 Optical, infrared and .radar signatures of 

re-entry vehicles and penetration aids will: be meas

ured .169 Tho second elomont, i8 the advanced development 

o,f 'new techniquos of radar imag1ng. In' tho onrly 1990's, 

the 1mag1ng Radar Projoct, will domonstrato il spaco-based 

1111ag lng radar capable (Jf moni tar:-ing balliotic min8iles in 

the boost and poGt-boost phase ,and dtscriminating n)":'ontry 

vehi,Glos trom decays.170 Tho,Imaging Laser Pl:ojoct will 

attempt the sama thing t u8ing lasers rathor than radar 

beams. 
, .' , , 
Tho third element, system démonstrations, calis for 

thé teating <;li prototype senaat:' systems. Fou r:- ka y demon-

8~ratians have boeo identified. 'l'QO first will: be o"f 

advanced boost-phase detection and tz::ack i ng system .. 

Formerly callod tho Advanced Warning Sy~tem '" (AWS), i t 
J 

incorporatoB greatly ~nhanced iofrared s~nBora whjch_provide 

high reaolut 10n and pree iaion for tracking misa i les in the ir 

boost-phase. 111 The second, wiil be of the Space 

168. Ibid.,' 155. 

169. "The SOI Prog,ram and Rationale ft 
t exçerpts of a 

statement delivered on 9 May 1994 ta the US Congreas 
by Lt.. Gen. Abrahamson, reproduced in; Survival, Vol. 
XXVII, No. 2, MarchjApril 1985, 75, at 77. 

170 Stares & Pike, supra, note 161, 155. 

111. The AWS progr:-am la evoked to the Defense Advanced 
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surveillance and Tracking System (SSTS) which will use 
, 

eryôgenically-cooled infrared' sensora to tr~ck and 

diatingu'ish re-entry vehicles from decoys during the 

midcourse fI ight phaso. Thi s system, was prey iOU61y under 

devel?pmont _ to track sa toll i tf,lS in support of the now a ir

launched . ASA'!' weapons. 17~ Th~ ttiird test, ~i11 lnvdive 

'the' Airboi .... ne' opal' Adju.nct (AOA) , cona!'sting dE a rnodi.fi~d 
C-135 aircraft th~t~ _carrtes _ ,two', infrared toloscopes for 

- " 

,tracldng and identifyi'ng re-entry vehicloa for midcourso and 
, \ 

terminal in torcept lon. Finally, ground radar , i~aging and 

tracking detnonstr at-ions will continue 'as ~art of. the mid-

course and terminal defence pt:'ogrammes. New demonstr;-atio_n,s 

",ÙI be cOnducted as technology progresses. 
) 

(continued fr~ previous page) 
Rea9arch Proj ects Agency ( DARPA) HALO (hiCJ h al t i tude' 
10\11 obserllation) surveillance technology. It la a1ao 
the ,follow-on for the c:ur'rent Defense support prog ram 
( os P) -sa tell! tes. See '" Panel Orgea Boost-Phase 
Intercepta", AWST, 5 December 1983, 50, at 52; aee"'
also, Whelan", sUl?ra, note 9, 79-83 ~nd 90-92. 

'172. stares & Pike, supra, note 161, 1557 see also, 

.. 

Jasant (èd.), Outer s'lace - A New Oimension...2.!~ 
Arma Rac~, supra, note , '380:-
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'3. ' Directed-Energy weapons.17~ 
,\ 

nirected-enorgy woapons 8r'e intended to intercept 

'balliatic missiles in tholr boost and post-boost phases. 

This programme pursuos four mnin aroas of devolcipment: 

spaèe-basod lasorn;174 ground-based lasora; spnco based 

particlo bel.Hl1$1 175 and nucleardriv~n diro.::ted-energy 

"eapOns. 000 plans "to demonstra te the falletb il i ty of the 

leading candidate beam~generators by the Mid 1980s and their 

scalability to weapon performance levols ln the late '1980s 

(continued from previous page)' .,',. ' .. 
173. Oi~ected-energy weapon 1,.8' deJ(ined as a weap'on that 

employa a highl,y focussd"d an~ "preclsely directed beam 
of very int,ense energy,( ei ~J)()r in the form of light (a 
laser), or stomic part1clos travelling st velocities 
ClOSé to the sp6ed of light (li particle beam wespon). 
Seo Glo88ary of ABM Tonna, Append lx 41, in, ,Of Arm8 
Contr91 in Outer Spaee Report", supra, note 138, 416. 

174. Laser 19 thé acronym for Light Ampl ification by the 
Stimulated Emission of Radiation. ' It la à device for" 
produclng an intense beam of light. The beam of light 
18 ~n1\plified \oIhan photons (quanta of light) str1k .. 
atoms or molecules. These atoms or molecules are, 
thereby st imulated ta emi t nèW plutons (in a cascade 
or chain raaction) which have the same wavolengths and 
tire mailing in phase and in the same direction as the 
original pluton. 'La~ers convert electriclll or 
chemical ene~gy into lightl ibid. 

175. Particle beams weapons rely on the technology of 
particle acce1erators (atom-smashers) ta emit beams of 
charged or noutral partiales travell ing st the speed 
of l1ght, such a beam could thooretically destroy a 
spacecraf.t by haating H. 

J' 
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'or ea~ly 19908_0,,176 

The'~space-based laser project, h\s incorpo'rated 

.DARPA's177 Triad project, which includes three compo-~ 

the ALPHA laser; the TALON ChILO pointing at:ld 

~racking oxperi~ont; and the Large Option Domonstration 

Experiment (LODE) demonstration •. 

Tho ALPHA long .... wavelength in frared chemical la8er" 

i-S dmed at weight roduction and increased fuel offici:ency , . 
to achieve a design configurat ion sui ted for apace deploy'" 

Ground demonatration of the ALPHA laser la 

planned for about .1987. The TALON GOLO prO<J ramme, involves 

the design, fabrication, and space demon~tration of a lasor 

acquisition, tracking and painting (ATP) system. The TALON 

GOLO 8yste~; includes a laser radar and improved inertial 

reference platforms. 179 It Is planned to orbit the \ 

pointing and traeking equipment, for satellite high-anergy' \ 

d~fence applications using the space shuttl~ in 1988-

176. Svpra, note 169. 

177. OVerall responsabill ty fOor the pr09ramm~ recently, was 
transferred tram DARPAand OSAF ta the new SOI. See, 
"Talon (;old Launch Slips", AWST, 2,0 August 1984, 16. 

178. Whelan, supra, note 9, 121. 

179. Fossum, R., "Research and Development, TitIs II", Par~ 
4, Statem(}nt _ rnadebefora· the Comr1\ittee on Armed 

\1 Servic:;es, US-House of Representatives,' 97th Cong.; lst 
Sess., 1981, 82-170. 
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89. 180 . 
Coupled with this, 19 the LOOE. 'rhe purpoèe of 

the LOOS programme, 19 a ground demonstration of a four 

mati; d iameter opt ical. system, sui table fQr prov id ing the 

be-am- Eorming for DARPA' s space laser programme .181 

The ground-based lasers would include lagers opèr-

ating at, visible and ultraviolet wavelength. These lasers 

would use space-based mi"rrors to d iract the ir beams onto 

distant targets. Lasers of this type are said ta be at 
1 

least five years behind in developtnent:;, liS compa'red to long, 
, 

wavelength ,lasers such as ALPHA. l82 

Space-baséd neutrai partic1a beam weapon technology 
• 

. is not as advanced as that of space-~_sed lasers. Partiale 

beam we~pona would provide in-depth e~rQY diposition,.soft 
, 

kill of electronics and mel ting of componen ta and struc
~ 

fures .183 Methods of neutrai izing accelerated charged 

particles are being inve!;itigated at Los Alamos Laborato .. 

ry.184 According to Lt. Gen. Abraharnaon, the neutral 

particle beam weapp,ns are "essentia1Iy. operational on a 

l80w Supra, note 177. 

181. Whelan, supra, note 9,' 123. 

182. Stares & Pike, supra, note 161, 156. 
. 

183. See "Panel Urges Boast-Phase Intercepts", supra, note 
171, 51. . 

184. Lemer, "Killer Particle Beams", IEEe Spectrwn, Sept. 
- 1981, 41-47. 
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Numerous technica1 

dlfflèulties 

Hons .186 

May, however, I?reclude near-term 
~ , 

demonstra-

Finally, the nuclear-driven directed energy preject 

. w.ill develop X-Ray lasers which are I?Owe~ed 
\ 
by a smali 

nucléat explosion • 

4. Kinetic Energy Weapona 
J) l, 

" 
" Kinetic energy weapons 'include intercepter missiles 

" .. 
and hyperveloci ty gun systems. They would be capable ot 

"'l 

'lntercept:in{1 ballistic missiles in aIl- phases of th&ir 

traj ectory. Targets are destroyed through the use of 

explosive warheads, or by direct coll ision. The goals of 

t~ls prr~a..~, .~re _t,o expand the ~echnology data base to 

support the levelopment of. improve<t" and 'advanced weapons, 

and to develop and demonstrate kinetic ener::gy weapons 

designed to satisfy the SDI mission needs. 187 Several 

prototypes of interceptora are being considered. 

The High-altitude EndQatmospheric Defense System 

-185. ·Current Tec.hnologies Could Aid in Implementlng 
Reagan'a SOI Policy·, AWST, 10 December 1984, 75. 

186. Supt!.a, nQte 169. 

18'7. 'Ibid. --
, . . . , -
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fi 

(HeOS), is ~ rocket interceptor using a heat seeking hit-to-

k'ill warhead, to 

atmosphere.1 88 

the upper 

The Arn\y: s B,al1 ist 1c Missi le Oefe'n5e Advanced 

Technology Center, i5 als,o conducting flight tests with a 

new hit-to-kill interceptor missile, using on-board 

m ill imeter:- wave radar sensora, designed to home in <;>n 

nuclear-aimed re-entry vehicles and destroy thorn on impact, 

within the atrnosphere.189 

The Exoatmospheric Reentry Vehic1e Interceptor 

System CERIS) is a heat-seeking rocket, that will intercept 

~·,warheads out side 

impact. 190 ERIS 

the atmosphere and destt"tY them on 

15 an advanced follow":on to the Homing 

Overlay Exper iment (HOE) which \lias completed in June 1984 

• 
and consisted of four tests of a ground-based exoatmospheric ,., 
non-nuc1ear kill vehicle. 191 

188. Stares & Pike, supra, note 161. 156: Whe1an~ supra, 
note 9, '383. 

189. Robinson, C.A., "Army Testing Hit-tO-Kill, Radar 
Guided Interceptor/", AWST, 9 July 1984., 38, at 40. 

';, 
190. Stares & Pike, strpra, note 161, 156. 

191. The HOE used an opt ically guided non-nucléar warhetc'ld 
tha't homes on a n'ct destroys reentry vehioles by 
oolliding vith them {lt high speed. The kil! vehicle 
ra eQulped vi th a long vavelength infrared s~nsor • ., 

" ," 

, . 

.. 
1 

. ~ 
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" 

to protect spape-

baSe<! assets and a system ta intercept SLBM dur ~ng boost-, 
"-

phase, are also under stUdy.192 

The greatest techn ica1 emphasis in kinet1c energy 

weapons research, ls place,",o" hyperve10city launèhes or 

~lectromagnêtie rail guns. 193 The rail gun wiu use an 

electromagnetic accelerator to propel projectiles to very 

high, veloci.t:ies for boos~ phase and mh)cQurse 

, defence. 194 

5. Systems Analysis and Battle Management 

A spaee-based BMD system would require ao unprec&-:, 

de.nted information-proce,ssing capabil ity to assise' in' 

sensing, d iscrimlnat Ing" and track ing baU lat fc missiles. 

(continued from previous page) 
On1y the fourth test, conducted on 10 June 1984 
successfully intercepted and destroy~d, a t.flJ:"gét 
wearhead. See, rfBMD Homing rntereceptcir .Destroys 
Reentry veh~c1erf, AWST, 18 June 1984, ~9-2Q. 

t 

, /, 192., See, - s.upra, note 189. 
. 

. 193. Rob~nson, c. A., "USAF Stud ies Hyperveloc i ty TechncHo
gy.; AWS'r, 5 December 1983, 62-68. ThE} gun will he 
capable of firing' projectiles at veloci ties in excess 

, ' - (if 10 km/sec. (or 6.2 mi/sec.). 

'. .. 

19,4. Rob inson, C. A. , "'Defense Dept. 
Guns·, AWST, 23 July 1984, 61-69. 

Devèlo~ing Orpital 
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Itn response ta thls, the Batt1e Management/Co~and, èontro1 

and Commun icatlons (SM/C3) proj ect will deve10p technolo-

1ies necessary "to 

t.sponsive, ul tra 

èffective BM/c3 

systèm" .195 

a110w eventual implementation of a high1y 

rel iable, surv ivable endurable and cost 

system f.oC' a 10w 1eakage defe'n~e' 

The "Systems Analys.ts ~roject" will define the ,. 

concepts, technologies and tactics .. ' req~ir~d ~o ins'ure ;: 
, " 

continued sy~tem erfectiveness. . The 9utput tram these 

. 8tud les, will be incorpoiated i,nto other élement~ of SOI. 

,J . ' . 
" 

' . 
Support ..Programmee , ~ . .. . 

: , 

support wi1-1 ~xam ina 
/ 

prog t;"amrne, certa ln . . ' 
J fiundamential issues related to the succeSs of'" sor.: The 

·,yste.rn 'survivatÙlit'y Project", will identify promising 
, 

survivabil 1 t'y concepts or tactics, necessary to insure 
. " 

èontinued systèm effect i veness. Promis~ng coun ter-measures 

will also be assessed. THe "Lethal ity and Target Har~enin.9 

projêct", will assess the effecti~eness of potential missil~ 

• l ,'_.defence weapons, and the Surv ivagil i ty of defence components 

against direct attack. 196 

, . 

, ' 

-. 

195. • Supra, note Hi9, 78. 

196. Ibid.: Sta~es & Pike~,supra, note 161, 157. 
'. 

J , ,. 
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convelision projec~whieh wU1 eonsider both nue1ear and 

66 ( 

and 

, 
n9n .... n\lelE;?at systems, as po,:"e,r sources for spaee-b~sed weSlpons 

> systems and sensors. ,The "Spaee Log isties Pt;oj ect" "win 
1 i ! 

rf;tsearch heavY,-lift ",'launeh, o-=-bit-to-orbit aS5embl} and . 
!le~v le i ng , reusable 'sys~ems, +obotics, and advanced 

~ cryogenie eng Ines .197, 

D. REUSABLE; ~NNED LAUNCHERS ( 

" 

000 inv'olvement in the Shuttle d~sign was prevalent' 

sinee 'the inception of the pr~gramme. Of -the 311 missions ,', 

1 ist~d 01) the most recent shut tle , man Hest, for" the years ", 

FY83-F')!'94, ,114 (37%) will be for DOD use, compared to 93 
, 

(30%) for NASA, 38 !02%) for US commercial users and- 38 

(12..%) for foreign us.ers. ~98 Furt~ermore, President 
,..,,,/ 

Re~g'ah ~ tecently signed NSOO 164, requiring USAF to book st 

1east one third of al~ shuttle f1ight~ sta,~ting in 

, ' . 
197. JI soro Suppo'rt 'R & :0 Notes" Aarden ing, Reaetors", 

Mi lÜary: Spàce; 10 ~uQ.e 19,85, 9-:) O. ' 

198. Smith, ',M.S'., ·S'pace 'Shu,ttle", cns Issue Brief No. 
1881175, 18 July 1,984, ,Librar'y of C~ng~,ess, .W,,:Sh.; 
D.C., 7. 

, , 

" 
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1988. 199 , , 
, ' . , 

Most indicative of tb~ ,level of DOt> 'coounitmen't 'ta 
, , ' 

the space shuttle programme, ls, the developnlent a,nd con-
.r 

struction under (ts auspice's, of snut tle- related fac il i ties 

. a.t Va\1denberg Air Force BlIse, Cal1fornia. . This "we'st coast 

laurtch site" hcility i8 expected to' become opèratiooaL in 
, , . 
Qc~ber 1985. 200 The ra hon d 1 ~tre ot this: profec~,. 18 

the mil itary need for an orbital window ta J:l~gn inc1in~tion 

,~ol~r or' ,8un'-sync-hrc;>naus orbits', which gi"e~ 'more compre

hensi~e-, coverage of sov,let inilitary 1nstàUations!. 20 l 

Accôrd lng to 000, t'he'," (pl erformance 10'S8 in launches ta , 

these o.rbits frofll the East COllst' K~nnedy Space Center would 

be una'cceptable~. 202 
, . 

DOO has a,lso cornmit;ted itself 'ta, fund whatever 

199. "Reagan Signs New Shutt1e poiicy",'Milit,)ry space, 4 
'> fo{J!rCh' 1985, 1-2 \', () 

f? 200. Sta t~ment of Edward C.,' Aldri~i~ Jr., under-se~ret:ary 
of the Air Fo~ce on 23 February, 1984,. in, - "1985 NASA 
Authori za tion",. Hear ing8 before "the Sub-Committee on 
Spacè Science and 'Appl1catlon,s, Committee on Science 
and Techno1ogy, US House of Representaties, 98th 
Cong., 2nd Sess., 1984, Vol. II, 658, at 660. 

" , . 
201.. 

~ J P , 

Moore, Maj. J. P., "Partners Today for Tomorrow~ - The 
Air Force and the, Space Shuttle", Air University,,- Rev., 
~aylJune 1982, 20 at :26. , 

, ,0 

202. "Àeronautics and Space Report of the President·, 1980, 
Act1vities 'in thé DOD section, 41. 
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~hutt1e fae!l ities are deemed neè~8sary for '000 operations. 
, 1 

These inc1u'de the Co'n,sol idated ,Space Ope~'ations -' Cerl tre \ 
l' 

(CSOC), opera~ional, 111 1986,,, and USAFS Space Command 

(-SPACECOM), es'tabl ished on 1 September; , 1982 .• 203 The , , 
, 

latter wiss, cre~ted, d,ue to a concatenation of" perceived 

factorl!J:' , 

\ . 

-, 

the" soviet -~hreât in space, fi •• increadng 
depe-odenee: o'n space - sy"stems, 'ao " ev;er-" ' 
inçreasing, sp'aèe resource cçmmitment,,, and 
th~ ,(~néed "to ta~e full advantage .. of" 't"he 
spac,,- .2B,~ttle to enhance Iliiln' s presence in, 
8pa~e. ' " . 

USAF invol vernent {n-', Shuttle oper~tions i's a1150 

exempUfle( by their ro~e in the deve10prnent of the Inert;ial 

.uPPer Stage LtUS), whic'h will be used to Plac'~ ~Ioads f~Ol1l,,"',', 

low earth ot"bit (LEO) to higher orbite, or into deep-:space 

, trajectories. 205 The lUS was specifically developed for 

l , 

l ' 

. USAF and ls desig'ned for the heavier defence payloads, such 
" r _. • 

. ' 

,'as ,the, Tracking and 'Data' Re1ay Satellite (TDR~J) .206, The 

. HJS successful1y p1aced a classi fied military payload ioto 
'1,1 

geosynchronOUB orb i t dur 1ng, Shuttle mission 51-C of 27· 

203., Young" supt"~, note 15, ~27-2à, and sources thererein 
ci ted. 

204. "Space Commànd", Air Force Magazine, May 1983, 96. 

',205. You'1g, sopra, note 15, 85-90. 
," 

',206. "Boeing' Aeràspace W~ns 
February 1983, 23. . , 

" 

" 

rus 'Contrac t", AWST, 14 
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, , ,JanuarY,I 1985. 207 

TM utilization of the Shuttle for deployment of 

v'ariQus military recsats, is antic'{pated ",ith the phased 

tranafer of thia -role to it trom' Atlas, Titan and Delta 

launchers, curr,ently used for this purpo8~.20e The 

mi'1ïtary CâPabilrtIT)' of the Shuttle are not simply ~ more 

,efficient way Of.~o~biting a variety of space instrumental i .... 

~ies., The key r' i~9 praetic.l signlfieance stems' from the 

increased frequency of orb ~ tal activi ty it makes- possible •. 

The 'ShuttIe' â ma~oeuvrabil ity in orbi t, both ita vehicular 
, ' , 

ability and the roanned presence on board, 'makes it pardcu ... 

larly sui ta~le as a racon'naissance' \Tahicle. 209 A Large :~, , 
Pormat 'Camera (LFC) was recently developed te be' carried ln 

the Shuttle's cargo bay.210 It 1s c'apable of at least 23 

207. ·IUS Meats Misslon Objectives on Defense Dept. Shuttle 
FUght", AWST" 4, Febc.uarY "1985, 20. The rus h4d 

'.' prevlously failed on the launch of TDRS-A, on space 
ehuttle mission 6. IDES"A ~a9 howev~r !Jtabil,i~ed ~nd 
inserted into its proper orbit,. see, ",LOSS of IDRS-A 
avertèd by Join't Action", AWST, 11 April, 1983, '19-21..-

208. ·Space Reconnais'sance lMindles", AWST,. 6 October '1980; 
18. 

,209~ Y6ung" supra, note 15, 233-34 • 

. 210.. "The Large 'Forma t Camera", 25 S'pac~flight, 2 F'ebruary, 
1983, 65,. 

, '''. 
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mette resolution in black and whi te. 211 lt is, thus, 
, 

useful in, a high quality; 
1 

high flexibility reconnaissance, 

mode and has been uged extensively to photograph the Soviet 1 \ 

un10n. 212 , 

Both 000 and NASA see the Shuttle as' "the pr-imary 

means of launch until ,2000" :213 'F,urtqermore'" the SOI 
, 

progtamme,' headed by former Shuttle manager tt. Gen. James 

Abrahamson. promises tù become one o'f the Shuttle',s best 

,cust6mers. Two Shutt1e,SOI missions par year are scheduled, 

beginning in 1987, tO"gradual,ly 

defense c~pabi1ity."214 However, 

imp;r.oye u"s 
, ' 

the Ur'st 
1 

an ti-,missi1e 

sor s,huttle' 

test \<las in' fact successful1y 
~ 

performed 'during Shutt1e 
1\ 1 \,~~ 

mission 5I-G on '20 June 1985 ~ 215 the 'S,O~O dev ice carr ied 

211. Ibid., 66 .. 
>, , 

, ' 

21'2. "Shutt1e Crew, Photogr'aphs' Soviet Silo" 1 AWST, 9 
J anuary 1984 t 19, "Mi ssion, 98 Astronauts Photog,raphed 

, Submarine, ,!"ighter Bases at _ Petropavlosk", ,AWST, 19 
',Marçh 1984, 17: "US' Spaee Shuttle Astronauts photo

'; "graphed Soviet Fl1ght Test Centra", A~·uiT, 26 March 
'1984, l7" 

:213. "Reagan Signa New SJlUttle pol1.cy", Mili'tary Spaee, 4 
Mareh 1985, l, at 2 • 

214. Cbvau1t, C., "Strategie Oe::'ense Initiative WUl Use 
Two Shuttle Plights a Year", Awst, 18 'February 1985, 
20. 'f • , ' 

, 
215" "Oiscovery Launch Oemonstratea Shutt1e Turnaround, ' 1 

'Capabi'lity", A~ST, 24 June 1985,' 24-26. ! ' 

, \ 
, ' , 
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on the Shuttle ",as a 6 inch diameter laser retroreflector 1 

which received and reflected a low-energy laser beam 

ol11anating from il test site on Maui, Hawaii. The Qxperiment 

was designed ta doter~ lne how woll a low-power lasor can 

track an<.1 obtain range ratas reflected from an abject in 

LEO. 216 
/ ! , 

DOD involvement in the Shuttle programme has, thus, 

prompted a perception of the Shuttle as primarily a military • • 

vehicle, rather than both military and civilisn. 

Speculation about the existence Qf a soviet Shuttle 

began in the 1970'9. The US ooD has stated that facilities 

were being developed at Tyuratam to accommodate a reusable 

heavy-l!ft shuttl a system, s imilar to the us Shuttle. 217 

Estimated to be capable of lift Ing sorne '60,000 kg 1 this 
( 

would give' it twice the capability of the US Space 

Shuttle. 218 

216. Ibid., 251 "SOI Beg ins Probable Decade of Shuttle. Use 
wrth Test. this Month fl 

1 Space Commerce Bull. , Vql. 2, 
No. 11, June 1985, at 5. 

217. Soviet Military Power (2nd ed.), supra, note 115, 67. 

218. ~. 

a 3 
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Other space powers such as France 219 and 

Japan,220 are a1so studying a shuttle development 

.concept:. • 

E. SPACE STATIONS 

1. USSR -
1 

The Soviets halTe emphasized man ih space since the 
1 

beginning of their spac~ programme. Bince 1911, the, Soviets 

have placed seve,n space stations in orbit. 221, S'alyut ,7 

orbita low enough to be of utility in a reconnaissance 
, 

mode. 222 In the opin ion of one author, 

219. 

220. 

221. 

222. 

-' \l"t 

(t) he Sov le ta have used the ir manOéd 
Salyut space statjon for mil itary 
purposes, regardless tbf thoir claims to 

" ~rance proposes Min i Shut tie Spacecraft" , AWST, 
August 1983, 17: Young t sUEra, note 15, 99-100. 

"Japan Studies Small Shut t le Development" , AWST, 
October 19"82, 22. 

oc 

8 

4 

Smi th, M. S., "Evolut ion of. the Soviet Space prog ram 
From Sp!Jtnik to Salyut and-< Beyond", in, Ra'anan, u. ,. 
Pflatzgraff, R.L., (eds), Interna tonal Seeurity 
Dimension of SEaee, Medford, Mass. 19~, 265, at 
iâs-293. - , J 
Salyut 7 orbital altitude varies from' ~9~-350 km. 
above the earth' s surface. See Johnson, supra 1 note 
49, 42. 

" , 
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the contrary. Thé Salyut on-board 
te1escope is claimed to be a .. solar 
resea rc~ te lescape Il tha t has a Il the 
attribute8 af a reconnaissance instrument 
capable of a graUnd resolution on the 
o rd e ~ 230 f h a 1 f ..... met e r, (1 8 i n che s Tor 
1ees. ' 
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In its 1984 edition of Soviet Militarx Power, DOD 

states that' the sj:ation's mission profile wili range from 

command-control-commuilication (C 3 ) funct ions and recon

nais~ance, 1:;0 "more offensively oriented missions as 

,well" ,224 though thoSé are' not defined. Other reports, 

claim that thé comp1ex will incorporate "kinetic and 
" .. , 

d irectéd er'lergy weapons" far i ta de~ence. 225 In the 1985 

edition of soviet Military Power, DOD cl-aims that large 

'space complexes wUl "enhance the ir' (Sovie t) space-based 

military support and - warfighting capabilities".226 

Mission profiles would ine1ude mil i tary R&D, on-orbit 

repaira of satellites, reconnaissance, imagery interpreta-

tian, ASAT suppott operations, and 8MD support opera-

223. Stina, G.H., Confronta'tion in Space, New J,ersey, '1978, 
23.. According to Marc ia Smith, of the seven Sov \at 
space stations, three are categorized as militari, 
whi le four are considered to be primar ily c iv ilean. 
"Salyut' 7 la probably a civilian station", see Smi..t:h, 
supra, note 221, 288. 

224. "Soviet Space Station Will Carry Defense" , AWST, 11 
June 1984, la. 

225. N. Y ~ Times, 26 January 1984, p. 8-8. 

226. SÙl2 ra , note 56. 

" 
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, 1 1 

tions. 227 the Soviets have· had, and ~re projected to 

indefinitely t.o placé 'greater emphasis than the USA, on 

manned military space systems. 228 

2. OSA 

, 
An American space statio'n, set as a goal for' the 

, < 

early 19908 in President Reagan
e

• s 1984 State of the Union 

1 Addres~ pn 25 qanuary 1984', ls ~ot .J10W intended for military 

\use.2~9 As stated by Lawrence S. Eagleburger, former US 

Assistant Secretary of Foreign Affaire: 

Le Pr~sident il apptouv~ un projet <le' 
station spatiale civile de ..... ant @Atre 
enti(!rement f inanc6 'par le budget de ~a 
NASA, sans l' apP9f~ de fonds de la 
S~curi t~ nationale. , 

NASA Admin istrato rs have' 're-:Jaaled that .. the fi rst stat~on 
, 

li il l have an orbit of low inclination (28') and will ,not 

\. 

\ 
2 2 7 • .!E..!.Q • 

228. Johnson, supra, note 49; see also "So"ic~s Ready New 
Boosters at Tyuratam", AWST, 27 August 1984, 18. 

229. '"Reagan Votes for Space Station",. New scientist, 2 
Februal':Y 1984, 3. 

2'30. Eagleburger, L.S., "De l'Atlantique au Pacifique: 
l'Occident s'est ~largi", Gêopolitique; Printemps-êt~ 
1984, 26 et 28. 
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pass over the, SOv let Union" .231 Al though thls doEts not 

preclude reconnaissance activities, it would tend li-to negate 

the raison d'~tre for such activity. Lack of 000 entl'\.usiasm 

over the space sI.: a tion prograrrime rnay aiso be attr ibuted te 

the' participation of several countries in th{s pro

ject. 232 "The pr ice of the necessary investment and 

consttuctio~ commitment will be manned access to the station 
/ 

for representatives from the part icipating nat ions" .233 

Thua, "the prospect of foreign personnel being priv)' to US 

m ilitary hardware seoms all the mo'ce objectionabIe". 234 

However, Space Command officers are now starting to discuss 

whether the space sta tion could be used' as a sui table mount 

for a space-based spa ce tra<;~~l1g system, beneficial to both, 
... ,/ , 

NASA and the lJ'ilitary.23:>~ , 

231. "Space Station Design ia in the Air" 'r New Scienti'st, 
15 March, 1984, 24. 

232. Memoranda of Understand ing have been signed betweér'l 
NASA and Canada (16 Apr il 1985), Japan (20 August 
1989) and ~SA (3 June 1985). 

233. Young, supra, note 15,241. 

234. Ibid., 24,2. 

235:....J\turrent NORAD/Space Command tracking èapability ls 
,-- ;' l im i ted to spacec ra ft opera t ing above 3,000 mi. 

1 altitud-e. See "USAF Initiates Broad program to 
< Improve Surveillance of Soviets", AWST, 21 January 

1985, 14, at 16. 
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Furthermore, in i ts report on BMO technology, t:..he 

F1etçhez:- Panel indicated that 

••• a space-based system may a1so require 
a continuous manned space presence. Over 
1,00 complex and expensfve satellites with 
missions of highest national importance 
can be en'llisioned ••• Both cast and 
effectiveness' may justify manned systems 
••• Oeve1opment of a repair and 
refurbishment system may be the key to 
opera t ional and econom le vi abil i t y

23
'Q f 

space-based ballist le missile dafense. 6 

Aecording to US milltary experts, the Fl~tcher re,port'could 

have bean an influential factor tn President Reagan.' s 

dac ision Oh deve1.opment of a, space. station. 237 
~ , .,. 

.'\ while the Sl\uttle fleet 
( 

wquld seern ta .satisfy 

,mil itary requireménts in th\! short term, ,1~on'9 term military-

projects cou~d benefit 'from manned space. stations. It would 

therefore not be surprising if future 000 plans include 

the ir own space sta tians. If this were the casa, .. la- NASA 

se tie'ndra i t a sa ct isposi t ion pour travailler av~c lui et 

lui fourn i t" toutes les infor,mat ions nl!ce:ssa ires, ainsi que 

la loi l'exige.,,238 

The mil itary reconnaissarlce ·capac.ity of space 'sta-

tians was recogn ized by French 'Presiden t François Mi t terand, 

236 • Ro b i n son, C • A., • St u d y Ur 9 e s Exp loi t l.'n,~· 0 f 
Tachnolog ies le

, AWST, 24 October 19'83, 50. 

Ibid. -
E;agleburger, supra, note 23'0. 
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who called upon Europe-an countries to codperate 

deve10prnent of a manned milita~y, space, station. 239 

> 

77 

in the 

" \ 
) 

'-The above discussion ind icates the extent - of 

m ilitary appl ications of outer space. The rampan t mil i ta ri

za tion of outer space, has tèvealed a signi fican t change of 

attitude among stateS. Aft~r yea,rs of merely tacit disap-'" 
~ 

proval of the two Super- powers, .many nations have now , 

decided to express theit" ' objections formally and to se~k 

',. urgent and effective measures ag'ainst further abuses- of 

- outer space. The next chaptet" focuses on the attitud~s of 

the -wo r1d commun i ty , t 0 w., r d s the' s e mit'itary spac~ 
. (' 

, , 

applicatiolls. , 
. , , 

,; 
-, ) 

• 
, " 

.~. , 

4 _ ',' 

239. "Mittet"and Outlines Military space Station", AWST, 20 
February 198'4, 61; see al'so Chaptér II B.3. 
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, l»OLITICAL PERSPECTIVES' 

~ ,; 
, , " 

" . ' 

The practical measures that we takè 
are always based on the assumption 
that our enernies are not unintel
,ligent. 

King Arch idamus of spafta, 
432 B.C. , 

the great achievemants of sc iance 
••• a're only instruments by which 
men try to do the things they most 

, want to'do. 

Franklin D. Roose,iel t~ , 

"t'N1'ERNATIONAL peRSPECTIVES , 

Thé United Nations General- ,Ass'embly 

Prior to 1981 
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the " ad 0 p t 1'0 n lof , . t h El' 61.1 ter Follo~ing 
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} 
Thucydides, The Peloponnesian War (trans. Rex Warnér). 
penguin Books, New York, 1977, 85. 

Citad in, TaLler r E. & Brown, A., The Lega,cy.....2!. 
Hiroshima, Doub1eday, Garden City, N.Y., 1962, c;tt 12: 
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", ,about~, the" nti-l~~ tar~,.-, .i~pl-ié~tio~s ' ~f' ~uter, . sJ)ace.· ,~~'~~i ri' ~:{ ~ 

ocèu~r~d r: ~ despi ~é 'the; ';'ar~,ir)gs~ _~~ the, ~e~~et'ar~ ,',~e'ri~'J~i,: a~, i L~~i~\ 
• -- - t , 1 

1 1 f ~ , , - ..- 1. .- ( 1 1· _ rt ,L 

, ~ the d~e -of,' ',~"e, a~opt'io,n ,of, th~ ~r4!aty,' t,~t' "a~trç~e .. ~ty'! ~-::-. '.~/ i , " 

, ,.', ': -, - 1 _ • ~ _ ~ ~ 1 - _ • _ • :, _ •• ~ ~II t 1 l " ,f: ' 1 .. _,_.- f '-C' J ~ _._ .,_~ ;~ 
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re~iated too lIluch longer. 3~' 

In vie",' of ,thèir supp~t-t' for two 
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~dopted by' the Ge~er,l Assemb1y, 32' 
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rés01 u~ !.ons, ~rev iouSly' . , 

the 1983, 'nega,tive -: v~te 

absten tion by -the UK seem 'not to b'e , ' , ,. , 
, ~ I,~ ~ \ ."- ~ ~ 

for an agreement,' qut' ,rathe;r, 'to , r:elated' to the need 
~ r ~ -

, , 

.n.t~re.· 'Th'ia ~act la clear from, the' discussiCi>ns wh,ich tOOJ( l" 

r ~' ~ J \ ' ' -

," \' 1 • • " 

" "". "pl.a~e(cJu~in~f; v~r ioü" sessions of..,!:he CD~". 
~!':t: ' ... " ' )" _r'~, r f : '. i \~ , • .. • d -

"",1" ,:: .:','''':'c·','-'There'' a1so exist~a' cont-roversy over 'the' appropri-
~ '~ 'l~ 'i' ,( ,l ~'.;t~. \ , .• ': • ," \ _ - ,'- f' '~ ,r 

, ' ,at'I\ès~,' o~' 'fera" c):.e .• " 'whether, th~ ,~D'" or: ç6;puo$, shOuld 
l, \- ~':, 1 1: \', ~ ,1 _ ' _ 'l" ~ ~. ~ - "',..... _ ,~ J- \ ,1'- - _ _ ,'" _, ~ 

",'d~~7Ù8~··,~h.:: ~l~if.~,,:·:?~.:~Ul·~,a~iut1on,. And, weapo~ization' of 
_ # ~.'," " .. ,;,1:--'. "'" ,_","','j ~ ",' " ,1 1 ~ -'-'. - 1 

,,' outer' spaçe., '\ The' .,eor-.t);,c;versy. bec.amë 1ttore, 'evldent' at.- the. 
~. \'~, ,: .... l ,,\ \ I~ r ,1 ,~ 'fi '-;., : ,l, .. \' 1 i .'" ., , _ ,t. , ,...........--. \ 

1983 ' ses#o.n . 'C,f ' 'ttie . Gen~ù·al\ . .\,semblY· s Special P~.l.i tical 
;' _ -.' _ ' .. ',-/:\ --t _.' .. ~~\'/',~ .. -,\' ,~', "~::''- .... ~ :, l', .. "., ,~I' ~ .; 1 . 

", - v CqJq1'I\ittee', (SfC').' • .<.1 ~. During'" d1SÇ'u.~si.o,~~' "in, the "SPC on the 
". _: • J ,~ -, , '~ ,,1 ,r; \,. II~'-" :1' ,;~I ~ ) ( _ /.." ., ~~ ., 
.' r,.port o,f' ,~opqO~ ~', ":$ome }'sta tes:) è,1lpeC.'ia11f' ,the Sov i'e·t 

~ ~"' - ~ .' ~ '-' l' ~ ',... - \ ... ~j l ',\-. • .. ~ • .... ~ \ ~ -.! • ,~ 

Unio~33 ",and Sonle '_1, South ,Anter'ic'ant countriè.s,H w,anted' tQ. 
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" ,'" '," ' ,,/ ,<, :, ':~ "-:'~extend"1 COPUOS' j~t'riSdlctio'n to' incl~d~ the niU i tary use of " 
• f ( -: ,J >1 ~ ~v ,.,. \, - • ,-,~ \,' \ • \ t' ) 

'>' ,: ~ "',~ ~"":" ""',::()utér',spaéé~' /tt' iâ""inter.esting' to note, .that "the Soviet~; 
,. '<",">,' ri:' ",.":",.,, ," ' " .' 

" 

':' '\ . 9,n.io.n" which 'l1ad' pr~viously always p~eferred, tne CD 'to'.have' 
.,' '\ ' • \ • '.. I,'~, : .. \ '. 

" ~,,," , ,;' &~cl'u~{ve,,)UriSdiet,i9~~V$r the'is8ue, ch'anged iti:s pOsition. 
1:"'''7-'.';~ ,1\ __ '~ \ < ~,(\ 1 ... , r 

<,' , ',;" ':: ~~is m6vf( co\Jld be' v~ew.~, ,ei-tJ'ler . al;J' ,a ref.1ectfon of;', ~~e, '{,~ 
.:: 1 .. ,:- ~ " .\, l "'" ::, .. ," ~, _, 1)1" - ..,~' -. ~ 1 

,', " 1 • '" '. ~ rg'è~c y , wh i,c ~ ,the' US5,R a,t,tache.s ta' ~h i s ,1.ss uè , ,\ or, ',a. a me~,~ ,,', , 
, ' , , ' , ,.', ' ''.- -;::k_ .~;: l, .' ~\ r 1 .< ,.': '" r' ., - 1 _ 1 _ "' " _ 

l " ~ '," , >prop~ganda, ~~tic,. The U~A 'was' adainantlY,opposed to g.fving< \, 
7,:-. ::; \ ,t- ~\=) l ""', ,k .... "':. ~ .. \' " '>'_','1 \1

1

' 

" "':::;' any jurisdicti'on' ,to, COPUOS' ii'l'.thi's, matter ~nd eonsi<1~reçl' tl)e" ",' '_ , 
~ , r ( 1 ,~ ~ , j ~ ! , ' , ... .'. 'j ~ J ,'t, • 

-" ~ J" " ~ ~ 

'~ - 0' "CO ta be the ",80le for~ ~or( all ,dh~rmamen>t /~~t~r,s, \:. ':.: ,Y,-' 
• ~" • .' ~) - i ~ , ~ \, '\ - ."~ • ) .' ~, , ! , ,,\ • '\ I_ 

" ff\cludihg _ arma éohtrol ,'b1 'outer spa~e. ~esolu~ipn -3.8/80;" .: 

w6i_~h'. ~ea'lt ,.~it~' 'a~l 'a~~cu . of the wo~~' 6i ~oPu~~";\ ~s< 1:', ,~~,' ': 
.. \ '. ,~ ~ \\'... 1. .. \ ; _ r"'> <' '.1;. / 11 ~' ~\, ': \' -,J' ( ... ,,' , 

'adopted Dy, th~: Gen.r:al ',Aàs~mbly by, a, vot~~~~. 121 '.i'n':fav?ur:~>",' " , " 
'" \ \ ~ \ . ~ \., \ ~ 

" :.: ',12 'agair:tst- '~nd _8 abst;~~~iQn8:35 T~e ~e~olp.tipJ;l" _ur~e~', c!lll!"~, ,',." 
\ , _ ~ ),J 'f t" ~,'). ~ \; - -, \ ~ , 
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'. ',,' ,> -' -' Ses$ion 'of tbe .SPC 'lias' concerned tha t' ,~outeJ;", spâeEi ," ! : . " ;,' .. 

= , \ 'Jo' "'.',:, "<' ' " must. 'not be' turned ,into' a battleground .:-". He' furth~'r~, ':;: ' ,:~:' '1 :', >, 1 
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" èfabor~ted that, "COPUOS 'lias the': 'competen't ",OO,1t;,-éd: ".,\,;", 
" ::' ,'" "\ Nations bOdy te consider' ways of fin irig" in 'thé, g,~tps: ,.' , ",,,", 

.', ',:' . ,:" in international 1eg islation cpncer'n1ng, 'O~t,è'r-~ ·.8p~e·,' ,.::" .. ' ': 1:, 
, '.' ' ...... COPUOS must not ~ain idle at ,a time, ",hen, ',the"" , 

, , legal framework governing the use of o~ter spaè. ~as: '\,' ,p,', 

'. ~c\learly inadequa te to cope wi th ,eu-rl:'en t: ,t~al\Ii't:.ies' .'~ , :', ' " 
'However, he stressed that-:' this ,,-did 'not' imply ,that, ' "':., :' 

"':, '. 'riegotiation of specifie 'instrùlI\.e'nts relating te? ' " ,. ' 
, . dJsa,cmamerit· in otit~!;' space 'shb\.Jld be done' in, i~olatiol1 " ' ',' " " 
, f~ the Conqnittee on Disa rmament# 'which w!S' the main,' " \' l, . 
- 'JI\ultilatéral, n~gotiat'ing' bodY,,,~or, 'qf:lèstions ,of " 

'disarmament. ' The ,work, of the" .... two . bodies sh.ould', 
complemènt e4.ctl :otl)er-.· See UN" Doc. ',A/S'pC/38/s-a,~ '1'9 !: 
(1983') .. , '" " , '; " " ' ' ,'" , " 

f ... ... '\ '~,,' " J~ 1" " \ ' ~I~'" 
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SeCi UN",DoC. A/RES/38/S,0, 1'5 Dec-embe-r 19-.83. ,Neg~at1ve< ': ,'-': ',-" 
~9teSo' \were.'. e~~t by:" ,"Au.strali'a," hlO,hU'~, '.,Fr,ane •. ~,' ':.,,: .- '--:'c 

;.~e~r:al 'Rèpu~ll~," of :',~rmarly, Isra'l:f ' ttal~, .. ~~paq'~, " . -- --, ' , 
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", ' , <.',~ ': "~eaching 'ao~~~ent, or agt:e,ment~' d~Signec:rl:té::" hàlt the mili-, 
!'~-... .. 1 • " , l' \ ~ ~ ~ , ::. - .( _ ... ~ , ... • - : 1 ~, ", ~ ( '. ' 

. ,;tari .. za,tion of, outer, space 'aJ~,d, to prevent an arma race .~n 
\--- ,1 , , .J ~ J .... , . 

, -
,'outer :!Jpac,e. It: 'raque,steël' COPOOS to' ~onside'r, as a matter 

, - • 1 \.. '-:! • f ~t -, , ... 

_,Qf.,',prfor'lty,_ 'ques,ti~!,~ r~latin9. ta: the ~,~,illtarhat~.9n' of 
'..J .~ 1 ~ , '. ~ , • 

, • .' '.' , '4 ~ , ,J 1 -: ~, , 

. ,ou,ter_ spaqe" takirig, in'to 8'ccount: t,hat the CD waa request'ed 
< " , II' ',,. 
1. .......\- - • j l, ... • '" ~ " .... '" f - ,- -.. (, l , ' ~ 

to ;.conaid~r th, question 'of p~ven ting arr arms race in' outer 

;' 
" 

\ -, 1 • 1 \ ., l, 

s~~c.··~> :'co~eos' was f~r~hel :.~~qu~st~ci( ~o', tak~, ,~t~ a~~ollnt ' 
l , .~ • / ' .. ~... ' • • _: ' • <'}~ -,~ ~ ~, fo, - ~. :.. it f L~ - ' J"" , 

, \ ' , 

: fA ~~,Il~ ,,' ~eed" ,~~, ",'c,~,:,"orcÜ~a~e <~~~~S',' ·aln~.' .CD : e'~~o~~s, 1~, t.his: '" 

mà~tè'~~~ .. , In .~rl~~~he·.',~~,è~a~:.,~~è~b~Y ~eqù~ste:~, COP~~S'. ~O" ' 
': èo~àidef' '),th~' ~oen~ral,ït{i,$:,è;f~"miii,tàrh;~tl.o'n: of', outèr "P~~~" 

, . 
; 

~ ',,, ~ i. \ ;- 'i 't \." • ~ - " '\: ,,' ' ,i '
,
;- , \ " , • ,~ • .:> ,,' , ','. t' ' l '1 _-J" ,.." _' • _ t 1: 

:':' 'wh,ne ,the cp'~,was.- cUîed·"to· negotiate-' th~"speçi,Ups ~f' a, 

:; "-)','" ", ",t~,~a't;" Qi:", 't~,e~ti$~' \~ .' P~.:~è~,~· an ~~~: rà~e' 'i~, ,~~~~~" spacie. 

, .: ~ . 

, , . , 
l-.,I ,l' ,", ··l'~, .. ~'·,,' . ,',," "_ "'\ ,t';'r',.:: .!. \ l' ... -, ~.~ -_ ~'"-- , , '", ,t ... A • " ; - , 

, ' " :~." ,.":'",:' -: ',' '. . ,~~te~r .. ~~~, ,a~.op~~,~n~:,,~f."'~~~ :~8:1~~i,~n:,. ,.~Jae" ~s d.e~e~,at~ ~~ ,~he 
~' "', "', '~,' '.' ,1~8~".~'aal,on ;C?f ~e',s~:'''J;':~je~t~d:,'the,r:tot~on. t~at C~RIJOS h~d 

, ,.." j, .... J \ \', '_ • ~ ~\ l,. '" . 1 ~ 1 " '. ~ _ 

any:" \compet~nce' ·.to ·hold - sut?stal)tive discussions on arms 
~ l' ,_ , ' , ' ~ 

'" ",:c:ontro~~:'I:iss'~é,s;' (S1~~~',thef. ,ca~ittee, ~rr 'olsarmamen't ,.wa~ 
,' .. \:. ,,' " ,,' " ih~':: '$Oie ap'Pr~pri~'tè;, fQ~~um' for~" Sllch '.' di'~è~ss'1'~ns'" 'and 

\\é.~:::~ c,' ~',. ~'~'~:' v ':~~s~rh~~" ~h~t'" ~hi'~ ":governn:ent WO\lld: have to, re-examine its 
... '.::;' : '1 1 ~ \' , 'f ~ ~ l~, r t· ~ ~ '.: _' ~, .I~ - f l - • _ t.. ~t' _~ " J. _ ,'" ,~~ 

:' "',', '. ... ,.'" ~' , d,ècls10tl ,to :"part,icipàte i'n- the wOrJ(' of COPUOS. ,'It would do 
, ,", " ,,, • ...1' ",' ~ ~ , ~'. - \ '" ~ \ ' t_"v \ - t/ ::: . 

,,',",',,:' ",',.:', '" ,'.' sO>'~~t;h t~e·,k~en,,'~.B'~',reOr~~.~,,3.~' :;,:, ., 

J
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, ",' ~ ,. / ~ '.,~ ,-~ • ! .. "," ,j' ~ _, h~ 

,,' t'{ ~ .. ': . :(,t:~";'l.nÛ.d'~ .fram' 'pr~v,iouS: p8çI~J' :",' , ':. 
: ,",",'';: '::',:':,:,'.'~ "",,'!":, ~<,' .':" "L\,nt __ boul:'g, ',,> 1'll1\l Netner;lands, ,~ew-. Zeal~nd, .:UK, USA. 
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'The US hard lirie posi,'tiQll: adopte-d'botni.n' the SPC 

'and: 'the General As'sembly' were directly linked' to P~esfdent 
• , .1"'" 

" Reagan' s 23 Mar:eh, 1983 spe~ch, which made a' space-base-d 

defence system the cen tre-piece of ·,ÛS d,efer,acé -pol iey. 37 
, \ 

- .' 
,1984 Session : \ 

. , ' 

, , 
. , - .. \ 

Thé statements ~adé' tiy many ':.d4ii~g'at.io~S in tne 1984 . ~ ' .. ~ ~~,.~ .' ',' ~ -

, : ", session' ,focu~ed on the alarm:tng dange'r;'.of' :ari" arma- raCé i~' 

:. :Ou'~~~. ,.'~paç.~;.'~ ,;' : ~'oc iai {st ,~~un~~-~~~:'·: ~ië ' ~~l~J<' , Û> de~~o~~'" ':' .," 

,-' ,'.,~, prèsldèn~ R~a9~,~:$:'s.~~~'t~9iC~ ~fen~i, I~~.~i~~j,vÉt:,'~sDt';l··~~d l''v;~, 
'. -~:., ~. ." ~ , '. ; :. .' ". >,,', .,', ,'. .::. :"', " "', : ',' ': .' - ~' , • '. '." ,.,' ,. ",', 

~:" ":_ ' ' ~.,_, 'accus~d the ~s~ of 'striVing f~r. .~ _ ,(i;st"';'~r~~e' éapab~li- - " 

~, .,;':. ,: "~" '. "< ~y •. 3~ '.- Many'~of t~e '-~eSb~~, .. c«?unt~~~s;~:;wa~.:i~d ",~'4g~a:i:n~t.' ~~è ,: .' , ".'" 
c ~ :~-, ~ ~ \ , ~::' __ : ' : " .. -_ ,~~.:.. ~ _1: ::. ..... ; /~.. _,!.. _ .. _ ~,.- -~~ ,~~ . ~~ ~,~ -,. -~'",:: -=-::. :~:_",. ~ .... .- ~ L'\ _ ~ '( J .-

"':' ", ~es,tabil i~il1;g.' .ef.f~.c~s ,o~ SO~, "and.,' 9f -~A~.,;· :~,!d ., '?i,gea". .' '_, > \ 
~ ~ ~ IT! ,> _ _... <.... . _ ' '.., 1 ~ '.... ' - ~ ,~~: • "~.-' - ./:.. - ~ _ _ 1 _ ' - ~ ~ -

'.' , , " ' / çO,un~rles'" ,to' ~~l:k.'-' ~,oge~~~F,~. ~n' . p.!='eve.rfti'!O·, àn -~a~i,-· -iac~' '~~ ,":~ .. ' \, 
_, .. ~ ~ -:. -,' 1 , j' ~ , '.- ~ ~ _ _ \ ~ ) " 

. ,f;. "--.'. ,~', , o~ter, spaci; j~~~~ ~ è~~C':1,t:'r~'rl'~lY,~ .:;: ,~ti~, ~~ ~~~r~t:~n{-:.-ï:~~c-t:io:ns- J,> .' :. :",. 

'P~l:f~~~d,' '~'b~' "~a~~11i-t.~'::~~~·~h':- :;s" ~:~~~ii~~~i" tê~h;ic'~.l'; ,m~~'iu;' . '" ~~ ) 4
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.' ',>' "; \, ":." :', ", '0- : "', .,' • ".:', ,: - ,.',.' ~ ;',' ,;,'. -.- • " ~ • < :. -: \ 
',' ~7. ~ee ,1a~entuliyana/ !lrUera,i ,,~,ô~,e,:31·',.,}46.~· '. :' '" . ,:: l,,' . 
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38. ,S,ee statements .mad'e by" t~ -.de1.:eg~~es '(jt.' tn~ 'USSR,,', UN,' :. 
, , "DOC •. A/C.l/39!PV. 3 -(1'984):1' 'Bw-g~r,i<a",:;ON'. POç. :A/C-:.=1/3-9/ 

.,,: • .-' r ' .' '.. 'pv. 8:-- (1984>: MongoUa'" ,~, ,Qoc .. · · __ WC .. 1/3'9/PV·~_2n-: __ (191t4 r;. 
, ,-" .' ,.,,', ~ând_ ,the .German )emocr'.at~'c ,~ep'u~1<lé,: UN:,Doé'. ';~/c .. {/3~/. 

'1 PV 29 (19,84) , . , ' ~ :", ' , : ,'. . '" " " '. , .. ' 
~ , ~. _ .. • ... :.: _ _ ~ ,_ ',.....~ _ 1 - "" _ - r ... 

..1 ,;: .. _ :- :: ... __ ;>_ ,... • ,,_ t ~ ~', .., 1 -.., \ ~ t, .. - - ~ .. ,".r _ .,~ ,,' ~~ ,', 1 ... : • _ .-, _ • '" ! ~ _ "_ _!" , .. , 

, - ~_: ,'_ .' ,,"~;'.' :,~. 'i9~~",se~:àt~tem~nts;mà'd~_bY~·':1:h,e<de~'~gatés"O.f~·:',,'SW~~~~, UN ~ "~-;~~' 
-. ~'. . '. ,'~)' ~, ': . - " <' , .:<', Difc:, AI1Ç~/39/ Py~.4" (~:~8,4')J __ ,Th.~ ·NE!t~rl:ands.i" p~, -Pge •. ·, . ~.~,' ." 
, -.,; '" -: "" .. " ':,' ,A/C.l/39/PV .• 13 t1984b- ·and. ,I~~lana-,"UN DoC,.·A/C.1/19/, ,~', " 

;: ~~'.' ~ ~-~ ... ~: .: " ":> ~ ~<.; < ,:,' 'J:.',<:: ,)v:~ ~9, C, 19$,~ ~ ~ ... ,".:; ':,«"':'>~,' ~" ,;,~,,~, ~~: ".~ ~.~::: :": " ~,"~:. :~':; '~::'" :', :,-: '>~. ;,~. ,'., ,:,', 
-..... -:: _,,;'" .~; .... 4~ ~, .. "~'~ .,.. ~ .. , _ .. _" ~ ~ ;!".. ~... "" ....... ~ ,~ ' ... ::. ;,. " .... ~~ .. ' ~'!.. 

- .. :: ;,' '';' ~.'"":;<: .. "" . ' .: .. -':/";: ,:."" ~~'~:~,:~'>:'_'~~,~'":,,~,{>~~ :'~.'.:~-":,-:.:o., " -. ~~ . 
• :._~.- 11'_-\-'1" -, ... :.;:" :".:"-:. ~~_,...t .... :,~;. ~~~,,"'>."~ ):;~!::;,_;,,-\~:'" _"r-"':~- -. _ -

.. 0 '" ~'._, - .... ~,~.·L ..... ~ ... ,.~ 
::. , '~ .. -' - ri - ;--~,. ,~c -.., -, :'"::; • ..~~ , " ..... 

.. .. ... - ----.," r ' ~ •. ,'~ r~_ : '-·/ ... s', - ., ..... ', _ ..... , 
~ _" 1 __ .- ..... t ,..... , • 1... - .... ::,: / ~~ _1 ~ , • 

~ .. ~- - .' , -: ''"1- -..:-. ~ .. •• ~ F ~ ... of. _, ~': ~--.. ~." .~ ~ .:; "- ~ y ... .r; ~ .. ' 
~ ~-"": ... --\ ,- _ ..... ::-- .. '. ~~~ ~ .I:.~ -,'~~ ..... ': ~ "". - ~ ........ .J ~ _.~-~.)'.~ _.~_r~ ~_.".I,j~, .... _~p, 

". -
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~iÔh,-orbit ",satelïltes',.- 'Who,~,'p~e~~~vatiO~,-' ,:,;J' . 
,ts Most impor,tant from, the"vie~olnt" of ',', ,,' ',:' 

, 1 ~I , ' ' - .. , 
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',' CH .. prohibit.ion for a five-y'ear per,iod, which 

''',;' . 'would be renewable, réf the' deplQYtnent on' 
" " " : ' "the ground,o in the atmosphere ,or, in outet: 

. ,-space of ditected energy weapons systems 
, capableéJ'of destrQying balli$tic missile$ 

" >,::.," o'r' satellites at considerable ,distances· 
,and, ,as a corollary,' prohibitioh af the , \ ~ ...... , 
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.rele.vant 'tests. ,. " ' ' 
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, ' ",-: ClJ 'strengthérrlng of, the exist ing system for ,< .', - , 
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. " c,' _ t'· 4 'b~y to' provide more dètailed information '.fi ~,' '1 

'; ',' ' " " :,on ~he, characteristi,c8 and mià84.on~ o,f" ",' , " ",_;: ',':: '. ~<' 'ob-j-ee~s 1 aunched' 80 as to, f~c 1,1 i ta te1 A, ", " f '.~ ,:,:," 

,'>. ',' " ~ "." ",' v,eri'f,lcation. (\, \ ,,'/ 'l ' 
~ • ) ( .'" r Il ... \. 1 

.' ...... ~, ... I".I..~, ~ ,~. "' ... "~~, j',ll t , '",f . ,'[" 

c", ',:- ',' ~/ ; ':,:,'~ ,,'; ",-: :, ',( 4 j : comm't trnent . by the Oni"ted 'Sta tèà and the 1. f' 

, , ,--''' / '~,', ,:" ".' USSR te> extend' ta satellites of 'third',' , ',: 
,:,'~,:~ , v.:" .: __ ~ '.' >;~:~ ,: " .' '~ountries, the, ~rrangements concernirig t~e','- ." '. 
'" .. .- ,,); '<: " 't,mmuni ty, of -certain spaceobjec'l' a.l1:eady .', 1 ' ,r ~ ( " 

" ' : ." ,"':,:' "':';~" .~' >~'.'-+:', ; ',-ag-ré,d bet,.reen, them bilaterally., , ',:~ " '". ',:" ' ... ' ,'." \" 
.! ' , '1. ~ .' _ ,.,....! ,r .... . 

",',':" ", :/".;';::':~!, ~:,' ',,' "';';:', ,:.," !',Th\~re '~iso' e?Cist:ed" as no'ted aar'l'ier,' "'~i:w~~:~~êrSY,< '"::t" ::':é :''', 
i ,,~ ~ )fI ~ )l'! \1 ,, ... ~~ J' 1 \' ,~ ~ l'w ,t '\[ l, ,~ ... ~;~,::' J: ,IL ,,"~~"-{~_ 1~:I.lt'~ 

, - ',; ';, :0 '" '/ "'~"'~" \~,,' o'ver't~è: 'app'ropriateness of for~, i. wne.ther the' 'CD ..or' " .' , . 
::,," ,:.<~:',,,,·,::/,\,t':<~"r"~",·, ' ••. ",' ,- ', .. ,:.:,::/~\,:':>~<, 
\, " , " " >;':.' ,~.t 'C?Pu9S :.i'.~hOUld ,disèuas the issue of, mil. i't,a'r::.i,z'~tJc;>~ ~~~ ~ . ~ , , , 

,:; ~ ,.," I~,'r 1_ ' ..... \- _ ~ __ ,~ .. ,_ ,'~ \~r 

,,-", : :' __ ;",':~<:":.< '~è,i~nizattort, of çuter, space. ,This difference' rema.ine-d:' " ,,''';' ,.\' 
, - ,1 ' , ~, ' (\ "" .1 ';, \... f , • \ <~ ,~ ~ , ~ J>, 

) ~. ' J(, ,., op <lI,' 1 1 • ~ ,1 \ ' 1 _ .... .~ , 

, ,:",,-, .'\:."':: -: '~~::-~; , ,( .;~, '~~r:\~'lV;~:: th:r~,Ùghout thè) deba te on this sp-ec i fic i telJ\ ~ : - n, 

"',','~'~'\ ',,} :<'," ::' ':~J':" ','~'R<?wever, on ~<j March 1985, the CD succeeded in 
-.' • _f t' ! N ~ • ': - ... ". ,~~ ~.' '1 ~ \.. ' ~ , 

,- l, ,~-'.,' 1: :' ~ " :->~,~~,,<;~~~~, ~~I\~e~ent-~ ~n ~ mahdate for, an ad ,hoc Commi tte~ on 
1_ [~ ~,'< • \t~', : ~ "\ '~ \ l~ • 1 
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.- >~ 

.;-... \ ~.... _', -.... ,; I~ - .1 - J, \ ) '\ .:' ( 

,~,'~ .r .. , ~~\~, 

f • \ - -'r t "; 1 I~ .,' 1 : ' ,. 

:, +~' ,",: ~''', :',4,9 .. "';\''. s'ee ~,F,ren(:h,' Statemeht ,to, Conference on Dfsarmament, i 12 
. " - ,':,,:, ,1,:'., \:; .- :', Jùne~1984.,\ Excei:'pts reprint:.ed in Survival~ Vol'r XX,VI, 
" ' • 0, :~ , 'c' :' ':- ;', , Sept.'/Oct. '1,1984, 235, at -236-37'" For, further'" detaUs 
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: . ,'Ra,ce :in OUter $pace established 
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under thè "mandate'" ~~' "t9' .;:, ,:'~;"; 
r ..' 1 ~ f ~ 

fir~t atep at th1s stag,e\, thr'o~gh S~b~ta~t'i~e' '::',! :.~.::: .,,' 
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consid~rati<?n r issues relevan~ to the 'pr~vénti<?,n 
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race in, outer ·space. ",52 In the p~ocess,' H, 

into acc0l:lnt all existing agreements, existing 
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50.'~' , See '''Working ·"p~pér Survey of l'ntern~t(onal Law, Rela-' 
" ,vant: to', ~r:tns Control and OUter.. Space~.r pa'p~r prep,ared 
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::by Canada ,f.or the ~t:>' 'July, 198~r at,l. . , 
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~~ .. • ',~ l"" J 1 \ " , " ' (~, \ '~ 1~ 
.~ .~.\, ." .' ~wltt'ch ,. the sq i~nttsts lof our tlime ~I are', "'now '_\ ~ 

': ,'" abou't' 'to confi mi, thé more, ~ 'shall feel ., ",' :,' ", 
'1. QDl,iged to' protee t' this' new' el)'I·i rd riment, J;, ": .' , 

"fE',oin, the 1115, 'from, the evils :and from th~ '. ":~ .. :,': 
, \' bu;r;dens' of our old', t~rrest:rial spheres. '., ,,.,e ,must' make su're that outer spa~e can, be ' 

", 'spared the fate of so many human dis<:ov~' 
", aries of previous .ages 1- namely,' becoming ,,'\:: ~"'J'"' 

',', 'a mere' battlefield., ••• In' this endeavour," , " , 
, , , "- ~, ' 

, :. ',' " . 'tor' peaee ln ou'ter, sp~e the Committe~ 
"," " ,'" ,',holds an impoctant role.-" J, ,,' '. ,) ,,',,,, 

" ", .. - \ \ ~ , ,.:' • - 1 

. ' , ,'\, Thes~' .'~èo'ncerns were ecl)oed in, hie i97!} openfng rem,,~ks to . '", " 
T _ ' ~ i' " " '\ ~ 1 

• " .'- ~r' .. ' - \. '" "\'" 

'.the' Commit;'tee 'when he observed that ~'",,' 
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, " , t (e,) fforts to strengt;hen 'and' deep~n dIStante" , . 

.. . - ::: .... 
4 ,., " " /-' ,in outer space should therefore .be pursued 

':~~. ~, no less energetically thah, simUar efforts 
, ' 

'f.' :' 
, ,( ~ :' 

,'" 1 _ ~ 
" 

" " .' 

" " fO,r, dlS'ten te here on earth. . In order to 
. , . ;:, " preserve outer space as a pre<:1ominantlY , 

.,. ,', ,-,~ 
, ., 

, l ' peaceful environment;- every effort should ,,;, 
' .. there~re h~ made to negotiat~ meaningful 

,spaee'arms control agreements. ,s. , . 
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,conc.e1:'n ,for ,the ' third 
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Ume 

m'én t ~ 56 " d id . membér,s 0 f , ,. 
l. '1,' t,he 

> 

• ,1 .. , their' view9 on this issue. 
- . , ~I ~ , 

dur,ing his opening state-
)-j 
, L ' 

COMi t tee start expr~ssing 

èoncern was particularly , ' . ~ i 

expressed ~Y' sel/era,l '",pf ,the SO,cialist an<;l thirc;i world " '! 
\i;:,',' " 

'" 

, 
eountries, as weIl as 'Italy and" Sweden. In thlEf respec:t~ 

, some of the$e deleg~tions the view that ' the 

mandate of COPUOS should he broadened to, inclUde an ,!tem, 
~ , 

, ,concerning the mil itar i za Hon' ',of outer 
, ; 

spa~e • 
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See Report of the Committee on the Peaceful Uses o'f 
Outer Space-;-"UN Doc'.' A/33/20 m7'8')," Annex l, at 25 •. 

UN Doc. A/34/20, (1979), Annex l, At, 22. 
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This' sta~.nt 
. , 

sèemed' tQ' '~~~-resent ' th~ ,.views, 'of 
... it ., - > 

other .' 
, , , ~-" , , 

'Western members of, cO~,uos'o ...' -~' ~ 
, "- .. 

, . 
t 

, : "-, 
On' 'thè otb~r han:d, 'the delegation,s pf. both', the - \ 

nôn-al'igned and Social·ist $t~.t~s' expressed thei~,~v,ie;"s that 
"~~ , ~~, '..:- ' _ - • .," ~, '\ ,_ 1 _ ' ~ 

'.'~' '~', . è'ÇpooS" :h;t~ cànf$ten~e, ai!' eo~f1r1n.ed by ~n~:r.~l" Ass~~bly , 

~,- 17. >." ',' , .Re.so,lùtidn 38~O; ,tC?', 4iScu~s ~h~' ·que$tio.~sl' o:f, mi:~~it:ari·zà,~~~n',. , 

,::) ',', " ·,'ofoùt~r.~CQ;' tndi •• ' on bei.~ lf'6f ~h. ',p~~p,,,~ , 17 • -1s~"~d ' , " ' , • 

. ". " . :'.':', ;>,~ ,.,' .,~.~:. ~.: ·~"'·statement·11 wh'~~b~' 9~ttl~f~ ; t~.· , '1'h.i~4··':·~~~;d'. $'" apP~o~ch~':'~ ,". 
-, , ... ,J:,; J-'::, <'.;;,::~'.:~:~~,~'~ .. ' . Th~,,"r~'~~~~ die-t,rê. df,,~ti~'s eti·t-emènt ~~n :.be ,.dr'$wn ·'from.,.th~·')':.~ , 

',~', ":~;,,' ,.~~ Ll~"",.-~\"1>' ~ , d ~) ; ~ " • "t" _-, ~ -,"~ 
.. "~ .=< • ...... - , .. > " '> ., '. ~: ' 

.J~J/':'~'>' ':.- <.,:''''';'.-: '·J:'commènts.Qf.the,N.~geri~it~d.s_l~t$~;._. ""~.'. " 
<., ',~," ~J-- _~ .... I ' ..... "' ... '~"-:>-~- 1 _ ~ "~ ... _" " - ..- \_ - '.' f. __ '--'~ ...... l ,_ ~ ....... , 

~. ,,: ~'.', "'.' ':}:',-- .è:~--' ,"' .. ~'-:":. ::';'lt .~&.' oft.fi b.~n' .~g~è4 :th~.t't~$' sUbjec.t .-' .J, 

.'''',:-,. ".",' ';,~., ~:"J.~'. '." ';" ::. ':: .. ~,·Of~· tl}.~' mtlita't'i.~t~on' of' J$p~.c.e :cbèl~ngs'. : " r.,~: '. ; . 

.. : ~.: ~,: '. , ;::~ .... / .' :, ',',': .. '~'. '.' , .. ,'~ ':',- .,<, ''801el~ t'ô. ~t:he. , ~<?:t1feteriee.' o~· .,t>iSa~amlnt:.'·; 'Ii: " :.;~ ': ~,~'., < • 

,-' ,'.' -. ': "', '~" • .. ;.'.'. ,:7 ..-: ~':: .. ~ " 'l'bat -argl.lm.ent rn.y ,,~ll. _~e .p1au~~bie.#.' ,but:· , l' '. ., ';" .;", 

', ... ",.',.,. , .. -'~"' ...... :.; .. '.,.,.-.~.: .. <.~ ... ,-. w.b4t'" nawrallY':fol:l<>tfs"'frQm .it is tnâ't· , '.' '·,--'".i· 
. :. c': J.: :: ',.' '·,.,.'~c,·~'::., '" ,~'~':'; . .': ~< t1iere' are i,nd.ed' .à:pona' ~ll.:~a~l.:d~ploYed ."'.; ' .. '.' .~:. - \ 

.• ' .' '.' ~ " -':" .',: •. ~':,' .... ~ ,,'>,,~ • .'. ': ill' 'l!Îp.q.' \ .",~ic~ wt.l~'. )li,e '~be, J!Ub.ject· of' ~: .,' . " 

(

' '. '." _: ': > ~::, .~: ~. f: : .. ,~ .\ .c()n.~rol, 'limtt,àt'ion ~ .nd .. ,d:est,r':lC~JOI:(, •. to'. /!.:: " ..- >", :. . >,'. " " :' ::" . ',,',~'~',,~ b.,' dl.eu.sad, wi tnirL"'~' .coof,ere·~~·· 'o'fi ,; , ' • 
, .' :" ',.' ' , ,'~. ',~~' " .. , '-:.:' '.. .:~ DiS~.i:'mamèn~ c Yet< ,tlie' " t;wo', ,jJpaee.· Pôwers ' .. ~", " . 

. " " " .: .', , "" .. ,.".' . ;,. :" . have. in tUrn' t61d ,l(IJ';, ,thaE', dittre' are.':no .. , , " 
" ~ •• .", ,:\. J >:' :';-' ",~>._ " ',: ~,' ~n~ch' weal'"C?ns ,lh, ôuter.:: 'sp,~~~~-:' . ~~~nt~.«( ~ha€ ~ ~, s' •. 'c', ' , 

'.' " , , ~'. .' we accept this f~,:' 'noy, the. qu~$:t:~o.q.' ,t.J'len .' '. ,.' ,.". 

)

. " , ,:.;' ,", ,.' c: .. ', .'.; '·a.:tises, .pal:"~ioi.(larlt,J~,re~~tlon· :~. those;:,': '~',' '<, ~: ' , 
.', " . " .' , . ' .. : ... <,: ' 'who, insist on ,tbe .. apl'.·< 'éoJnpetenc~': of ,the;, , "., , .. ,,' . ";, 

"' . .' ,-' '.:: .. ':; .',~'" ;:" ,": ~ Conference on ,Disa'pn'~~n~t 'té>~ ~~.al:, w1~h :t:~ •. ~ ''- ".. .. ". 
, " , ":(. '.' J,. ". ' " ~: ' • .' matter: what~:: io' 'el1 ,caOdQu,r,· t5'.: 1th~ .. "':: ... :' .' .. ,~, 

-: ,' •. '<. " , • • . " :" • .,. Confel:én~e on 'Disâljlam~j\t·; pe, tng ~ a~~èd -~tÇ1: :: ' ..... :. ' :.' ..',' >:' . _ 
,~.: . ,"". ... \", ".'" ' ,,- :,~ ~i8cus~ ,limit;i:ng', C!-o,ttt.t;~l~"iM' ,'a~~ ul:tl~' '-':" ' ... \' , /'< 

':',::~ . , ',' - "~""" :, :;,', .. :., ,: ._: ~ ... ,~ .' . '"lIJ'ate.ly . de$~roy.hlg'1'.:;.:'. 'What· WB."'. '.w~n.t ,t~ Sè" .. " ',,' . '" ./'./: c' :', 

'. ':." , . '. ~ .. ;, '._ .. :-":', happen :, i~ .', t.h~: . ç~~'t!t~~ ,~'1~,1,Sl~,t*99' ~Q' - ,/ ./;':,: .• ; .. 

. ;.' -~'c .. ::-·~·, ,:.'.. ~,." ....... ', '.'/.' ',:.: pre~~t: .. ~n ,~~ ~ac~ .. i~~,:()ut~~.,~pac:~. . /' .. ,/.', '. ,':"'" 
, .. ,:- .', ',':.':,,?; :' :,;,:. '."::" ',:' , .. ":'" ,"'.::" ,-':. -~' ... ~ .. ' .... - '~',::"" ,:.' :,' ' .. '"':~':''' 

." ".' 11 .. -: See UN Doès'N'AC.·"lOS/PV~U.S Il'984)',, at>2'';'.3.;' Al'AC.'l-05!.:", :,' ., ". " . ,,'.', /:} .... '~', ".' , 1:.' :r.S(f (1'984)" ' "", .:: -, .'.' . ; '" .. ,"" ':,".' . ~ . 
.., ~~ ~_ ... </> ~ ~~ ... , • .: '~~ of ,"" ...... *' _' r"'~. . ". ~,:;l._ ,'_ ~_ ""'~" ... "'~. ,:)~", 1 

\:: ,':'.". ' .' ' . .;' ,:' .~ -' .. ',7~":, ::.' ~UN :~.> iJAC .• 1'5J~V;)S9·:· tl~:~ }.~.'",~~~ '.'i~,:" .::-:'.~.:~:', '.: ~:' ','.~, 
~~-: ' •• ~," ',,~, ~, ~'~ l ~ .... _ ~,,'. ,"_ ~ ',_~:" ~,L: ~> ...... ~ ... ::: _ ~ ""L.~; :.'" l ....... ;r~ .. ~~~~ ~t.~ ... :',: ~ 

"'" . , ' ..... :> ,., .,-. "'~>.' -'.:: ,; :-:~, " J':::: 'r~' '~->' ".',:\:,~:,,~,~,.~, 
, ~. :' ::.,.. f.· .. " : '_;: ~.. :~"'" .. f.' ~ '!. : .. ,.. ~ l , , 

,. H' .~;,.._~ " ..... ~~... ........~ ' __ ~~_.., ~ ,~. ~ ~.'~'.''-: _ ..... ~ .... ~ ..... \ t}, _..j "" '","' 

• l :-" :J,-"~, .... ~> '..!..J ' ..... ~ ;'~ ... ~;:.D:.::-~~ ~_ ~ - : t ~ .. or ... .'~.1 "".:: ';:"-.l.~ •• -:'~-. "'.-:: .. '; .. ' '-t : .. - ;L
r
-.:",;' 

, ~ '" " • .".~.:: ~r""\.., :'": '.. ~ ~ ~~ • .."", 
'.:~.'~ ~, ~ ..... . '_~~\ .. J~: ... ~.:_~,:._ ... ~'~.~'~:, .. , ~,:~~'::"::-1_ ~, '- ._~::._ ~ .... ':'~" - ...... 

) { ~ • :;:,c ~'<\~'5"-~ _'<;cl~,:',,; , ,}".:-\c. ., -, :~"::~: ,,; ,', 
.. .-: I-'~ - _ 
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, .• : ':,,:,.:: .': C,", >':: .. ~~ :"" ,',,:~,~;~> \, .•.... : ,t; :. ", 
::... ;.. ,.J~ ,~.~ 1 -~- - .~ '. p-""'" '-.,.",1': .... :~ ~-. ~ '" 1 <'- - , 
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_ f .., _' ~~ - ... ~... _ _ < _ ~ ....... ,: ~ (' _ '- " ~~~.-.... -- ~;. 1 \ ~. 
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" ~l07 
- , 

" , \ 
, "'- " .. >'. ',.:J .' . ~ace,ful u~e', .:of" outer" space to' 'huild, ./,::, 

,- ,,- ,"" ':'( ~ ,~ , .:'~; ~ .. ' -r:.4 the r: " than . to des.tr,oy. An' .. ,·àr.ntS rac~ ,in'~ " ;:. 
,.' '. ,'.' c' .'." --. ': ' .. ~ -:.' ~- :,". ':';' ;. -,pace,; '.wo\l1"9 -: inc~ease' :the 'a'rea~ and." the: . ,l, '. ',-~_ ." , 

.'_.' :" ~ '. .',,~:: -':'", ~~' -"::,..-- ~,te~~ia~" for,'.éonfron~a:-t::ion, oad~ing,·.a ~~w., ":, . : ',.' ~":.',~' ',:"', 
, , ," .. ',', ".:' ':- . d1mension' to, the hl,lllfa~., de$truçtion tha t . .' ,'" , -

" '" ~.JI, ~;. ,': " •. " .,', ,,"'w6u!d' st'em frein" ft: -, i t would <A Iso' div.ert ' ,-," , 
':" -, _ ,~.:. " ..... ,., ,'.:-; .. ~./ ,,:~.~ urgen'My "needeo'- resou~.cès fr91n:~ prog,J;'ammes, :, 

, , L .' , .' "'.'. ',<' : .. ,,-; -' ,J" .. ,; .:' ·:of. ,sQc:fal ,and' economié dévelopmeri~.. " " 
~! '" ~ '~1~- • ~-_"w_~~ -... ~~,;: ~'-,_ :_/~~ ;: .. : .... ../:.. ;... /'~_--,~';/j _,..j J __ I,' ( _ - ~, .,:' .... :'/- '~;\ .. , 

, •.... :!'",' '.1 - ",'. ',.0;' ,-, . We .l,Qust o opppse vigorou~1y the.".inçreased r
" :',', -<;..,., . 

. '..., -- - '~:,.>': : >', > .~ili~a-rizat;~on· of outer space •. ·· He ,.'haJfé /.' 
.",' .'!>- ~.,-o' .< t'ime ;.. but, very 'litfle. 'Almost 4aily.we·_,,- ;" .. 1" 

" -j ~ r'.. -~ .. ~ .-1~ .. ·--.//readJ - of p'roposâls, ,and. eV1!n, plan~ ,to ~,~) ~' "'-'.-
; '. ~,r " , _~-" ":. inC'i'eas8' the,· 'mil i t~ry:'. comp<?nent -Of' space' .,? ::: , 

\, " .' : .. ,programm.es. . Il: _lB -essen~iai that " theC
, , ': •• _~ 

.'" forc:::e:8.{?'f .. ,.rea~on'--~rl'dnpeace,joif\,·>to§ether,,' "ll~ , 
". _ ~ ",. ,"'-to ( c:oun,t'eX' ,,"'ha·t wo'uld be ra' fJ:'lghterting'o '-' , ". ". 

,.' ./8sC:al'atton; of '"the arme frace. For oncè,' we .. :: ',' , .. 
. ,,( ", ',: ':' ~." ' ,,' ~', .' ~. haye:, thé' poè.i~i~ i ~y ,to . fa~e )qf~tly 1: às :.' >~' ,1 '1 

'.' ,'1', . - • .A'. the: ~unt~n., fand,.).y., ~,he cballeng~s. ,and "..-.... . o" '':;''''', 

,~ , ,'~.'- ,~PP-Or:t\l~l:~.i~s;:~i~~,l(e' ,in oü.t~er· ~p~e~',fo~ ., ;-;7;" '" ":" \ .'. ~lr ,h~4nl~y. "._ T~~, ~~er" Spac:e. 'l't'ea~y ,of (. ,':;-'", ; .," 'c "', 

; ': . .- " ,,' 1~~1, ha's' lÎl,~~e sp~~~ ,: 'othe "~î'o~inc,:!' <?f'-al,l, :\,,~.:":~ .;.:-: ~.:'. ' c 

. ~ ,';~:' '-'"" manktn'di
, and,' h:as/.~~ç:l~i~d ~t~'~~~l?~.ti,on "2 " -;: " .,' , ," ',~' 

': " - ) .. ' 
- -.. -., 

'. \, " . ',of, ,.out;e.m' '.:--sp,a'Ce • be'· ça,E:TJ:ed j ~ut; 0 .~~ 4 the -<:::,j '--.' " ',:";;-~' <,,'-
:.'. . ,;!" ,", ',... beriè~it;: a'ru:!' ,in 1 the', in~e·t'e.st·~ ,of ,s11', r:, ".'.: ' .. :.,: _(', 
. -', ", .. - ;' ',: l,; .. ' J .',: 'courftrJes'~' -'/''the, ti.nj,iè'<!' Natto.ns, 'has '.' thé. /·.<';'~~i :-:,,::.-: .. ;;\., ' .. ' .. :' .. 

~:'> ,. ,,;" .. ,. ',,','::. ,. '.:'·:d~ty (to be::~~"'~hè ;f~t"-e:fro!Ït 'Qf'~~1ÏQ$.;',~b.ô·"."; '::' ~' ... ':",':':'~>'.:'~-:'':::< . 
• ,' •• ' -' " '1' :1: '.; .' ~h(>()a~;'·peaée,;·' r.'ther "-th~",,:"war,' . t,n' ·tl\is.:: ","':';', .;. ,.,:.,' ..... , .. ' 

:- " .. ">:,'", " . , :,.' .:". \, ". ~': làst i'-:~nd '~t'eàt.è.st of": .ftonOt~lerè:;· of ,:. the' '. 0'.,'."":. '.' . __ .', ,:..,. ::;::; •. : 

,:'.::/ ':.: '.>,:", :~'.;. : '~.'-:.'<~,~: :: :', ,~',-~', :'~:~~l~V~~~~: 7~,.~,.~. :~' , ~:~.~:~~/.; ':.~';~).::.'" ,~:;':~, ';~ <" ", ::.:, ,'.' ~ ... ~, ':; : ~~·~,/.:;·~~~:,,~,·,~~',?fjX 
"".' '~"" :-,' ~, ;" .. ' Th~,' Pres'i,dént··,of.:\t,)të :Conterenc~',_ 'Or.·' WUI1bald .pah;1r, .eehO'ed· .:' ',: ~> •• ~ :L,' 

- ~ J_~, "'~~-') •• I ~";r'-"'-f)~"~ _ <~~ , "r-J'u-'/' '-'~:_~~'-'~ __ :--:~,~,<J ... ::I_ J J"'''; ,:~,'Jl,'t .... ~ - ..... ~: ~-.':::-~- r'-"'-~' wf,,~, _~._:;; 
, : ,,',r, . ' , ,,',.',,' ,,:'::this' ttieme,' !n,-iht,s 'openir1{t, 'stat:em~lIt;: wtten' he retllark8d,~' '. :. '-~':'~~':;',""'. ' .. ::.=<-; 
~ ,_/~~~"2.:: ~1,..;_~ • .--,,,.~;, • $.'~ - (, ....... - • .' .... J,~~, ~ ____ : ... , _'::--~~I ~ '~ .. >. ",".' J! •• ' "",,~, ~,I ,-f,- -~ 's.' "I~:':: -': ),~ ... -\ 

, ,,: ':;': ' .: _ •• .-': ~i : ': " ,':',;, - .. :, ' '~ •• ; •• ~c.h: ,:,~.t~f,natr~~~i-, :co~çèr;n' "ha~ : b~~'~.' ... ra1sed,~,,,: :'~ ~o ,~.~ < ~,;''-:' :" ~,_-.~. > 
. ,é " ,.., • ".' by. ,the, 'P'Ql:'s~it of re,searc.h. progt:alIUne,$ ·in ,,' :' ,,'., ~ ....... , .. 

. -. -;- . ,,'. 'o' .o,:,~ .; '" :,' ,"~-:~r·'.t:he':. ,f,lel-a': ;of, ~ ar\ ti-sâ tell-i te '. a'nd ' A8M'.:.. ... ' . ,--:"" " ..... ' .. < ':: :,....... r: 
,. :"', . ,: '.; -': 0' , ,:. " ,/ ~ teébric)J~i' pr~I."8Jllllle:s. wtlich mlght ~ead, t.o' :. 0,'""": .. ,,, •. ,.: '".' ~'. 

,.~.,~:;,,\ ',' _ >;:;'-,';' ',,~, ,~,;;.ct!Bt,lY:~~~A~stabil.iz~~g arma raçe,in'~n ',:':, ~~~ ... <_''-':::',,','',< . 
. _ '~' ï,' '. ." :," ,; " ~r~ .. ',,· whi.e,ll ,'shQul'~ " exel us i vely' ser'v-e , '" ". >,,>:. '. 
•. ~.~, _ oP:' ': 0" '> ::::. <.: ::. ,',' - pë~àé:::e-fu~·~..:;~~d~.rat~'orj.' •• ,.. At' the ;maman t' " '. '. '0' :é: " ,'. ',: ~,,' ' 
" ';":'. ,:.' ~ ,;, .". ::" ' .. :.: '. ,we }l~e ,:--;c~~:t,âinly :a,t.. a" 'erossroa~s bètwe~n ,'.. ',:". ~ .' ' ;~: : ..... ,\ 

'.' -' "', ." .'" ' ';. .,' 0_. '~wo options .. " ']:'hex-, ;ls the cpt.ion ,of pe~C~l . '.', , ';':. : 

<."., :-':C: '-/' ' "." ':,,:. ',:,:, ::. :'8ecùi:'i~Y:",and· '~o~c;>pelôa.tio:n,;.' "But thète,'ls " ,.'. 'o., ':'>\'.~" 
,"" .--::' '0," .'; .·o"~; ".', "àlso ~th~,'4fârk ~pt~9.n ··~f earryi,ng, ho~tili,,;:,": .... ,' ' .. '<:' :.,,1 

"." ,,":".', :.'" :. " c ': " tiès -beyond, th:e 'conftnemënt' of the eèr.di',-: ~", 0 ' • 

• ,-J-"-::' ,~~}\ -~.!-'- n ).- .' I l '- -'b'~ 4 ... ~~, '\, ~ ~ f \,'-:', '\/~~-J -,~. '", ... --j 

'. : ::~.~, .<" ,J~"~ :;"" :i?,~' ,. ~ç.ltè,d,':~~ ':~~8e,~~~'~~yal1~i,: su~r~;o .~·o<te, ?,.:t;; :3~5~~6~ .< :,. ~\,.:' " , 
'~.:~ ~N t __ ~ _,.." "',~ , ~';. l, ,'\ " .. ' ''''1''), -. -~ ,- - ,f""\ '-
1.,-__ <~ ;~ ... , _. _ ~ _ _ \~_~_H~~ 1 ~'-, '1 -., Yr~, J; > --';r'-.. ~~~~~ ,'~; ~M·''''' ~ .. ~~~ '; ,,'".' ,1... ,'.' ~ ! t 

~_ ~ ..... ,I"k"_:?~, ~ _ ' .. \, -/~' , '!..,' r ~l _ " '~\, ',"<~, ,t-..".~ 
~ ( , ~ i.~\,:'" '0 ~ Jo , 1 -: N,'" ~.'. ~,'" , '-, -" l '~ '\,..... \ 

....'.; :',~-.. ".(. ." .. : . .; . , '<', '.~' ;'~.·;A.,:/",:.,·.,',',·)1 '::Y;:('~:·~_.':'··"'~'\;">' :.:\,,';..-"". :,.: .," ;>./:' 
. . ".' ,'~:, \' ;:r;., ::,:;';-C'0-:' ', .. ,/ "" ,', .. / .. ' .. ' .;_ . ";:-;'" 'i 
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"7?~-" ',ON 'DOc'. A/CONF-.lOl/S, 13, Augus,t -1982 .• No consensus 
, ", ~as obJ:ained on this proposa,l. pue to the disapprovéÜ ' 

- --~. Q'f- the USA and of' some 'Western' Euror;>éan nat>ionà,. the·" 
,-, i proposal 1 1'e ~erely re-ferred to, ih the UNISP~CE. '82-- s 

'." , report and does (lot form one o'f, its anriexes • 

, 7S. - "UNISPACE !82' -Issue' Pape!:.: 'The' Militarization' 'ôf' 
. " Outer Space", in, US Dele at ion -to the Seccn . United 

. Nations Confer,ence on t é E-xplorat on~ Peace u J 

~ \ .:, Uses of Outer, Sp"'iCê-:;-Vfenna-Aug~_8t ~l' ,. : 19~2 J. 
'~ : :s1:'lelIiifBook, $ee.,IIJ,:"';'C'. ',' l' '~':-J 
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.. t : --; _" , 
,13. 'ihe extension' of an arms race into . 

, " outer space' is a mat ~er of gra'i'e concerti .> 

; ," ) " ;: ta, the international community, It ls 
, \. d'etr~mental ta ,human i ty' as 'a ,whole and, 

" ,therefore' should be prevented. All' 
" " 1:; J '-,natlons, ln, particular thos,e \\Fi th major 

,,!: ) 

\ " r: " ,':'!" ,,.- ,', , 
.' 1 t ...... 

j - 1 

, 1 

, " 

f ' , 
l, 

! .J , .. 

- j 

',1 J 

1 - ~, ' space capabil ities" are urged ta cOfttrib-
;.' 'ute' actively to the goal of preventing an 

\ -" 'arms race ln outer spac~ and ta refrai'n 
~, '! ",:, ,'f.tan ahy action coritr~ry to that aim,' 

"",:"j', 

;.: 14. The. ma.1ntenance of peace and sècùrity 
" , " '~-n, outer· space 18 of great' importance fO.r 

'~", ',' "j" \' ': ,lnterhational peace' and security. The 
, "I.·~" '>,~,prevention of an arme race and hostilities 

';. '," /, _ '" <.', '" in ',outer space la an essent'\al condition 

" , 

r r, \ ,~" ;~" _ 'f. . for the' promotion and continuation ,of 
,":;' -, , . ' " ,', "international 'co-operation Jn. _the explora-

. '. ' ~ion' and use of outer spacê for .. peaceful 
" ' "", ; ',purposes. I~ ,this J regard, the CO,nference 

. \ ': i,.'~, ,urges a11 States to adhere to ,the Tre~ty 

".. ~ 

!.",::_ \ 'on' Principles Governinçf the Act'ivities 'of 
Statée in the Exploration and, Use of Outer 
Spàce~ including ,the Moon' anô Other 

,Celest ia1 Bodie]3 and strlctly to observe 
/r 'r il,.' \' ,_, __ ,'.1;,. ,'" J _ l 

its le~t~r and spirit. .. 
.. ' , J ) r: !.: ~ 

C3;',,~, ~",>, '~;"<-:::.,~_",.'( ,> ',-42
h

6. ,Thhe Conference s,trongly rheCOllUllGinddS 
" c .", ',' _,'~ " t at t e competent organs of t e Un te 

_) a_ 

.. , 
, ' 

:' ",', • c '"N~~lohS - in particular the General Assem-- c 

't' '. '" '; , ',~ c , " bly and also the Committee on Disarmament 
, ,.-, 'è'-.: ",,_' when desllng wi th measures ~ imed at' a 

\',;'.' ' " "/prevention of an arme' race in oute% space 
'" / "", ''-',:, ,< \., ,,' -, 'in par:ticular those men,tioned in the 
•• ,1 .... , ,:'" ~·';.·l'./':. ::-",: ':~,r~l~vant resolut~orls of the General ~sem-
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: ~ t~, ',- ',' r _ 1.r - f, • l" . ~,,<., - .'>"~' '.~ :. ·'-:7~~',.-,"·, UNISP1f9~ '8,2 - A Context for Internatio~al.cooperahon· 
'/.'" _"', :.'''.'.' ",c,:" and ,Competition, 'A .Tech!lical,Memorandum, US.Cong., ; OTA, 

1; ,,:, , ",'<'~:",: ;:::/<,'.~ ~'/ . f'~ Re,~rt, March 1983, ,·66. " " 
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" , , . , , "~:,/'" ~', <,~, (~':>, ': -' :',- ; . .-. In; .hi~ ~v'~,slonary·,' ~~e,e~h, of ~3, Mareil ::1~83"7 
,'/ ~ ": :", :"\ :.':' ',è ~relii'de~t: Reagan ~hallenged 'the scien t'i fic' éOmmùni ty 't,; f,lnd'I, 

-;: 1 -:~ ~ __ ,' _ -f. _ ~ t. :: __ ~ ,_ ",.-, ). ~ \ - ..... ,\ ; .' - ~~ \ v'- " -,.., - ., ( ,\ 

,::':~~,,:: >':,~':.::-,,~:,;, 'Tt,6~:'in~àn8\ ~f', interc.eptlng an~ desf.roying "strategie ba:rliS~".:)J,: ',.': 
, \, 

:'.,<;\'i':;,. C',;" ,<~'" ,,' ,:.' tlç- ~'issÜes. b~fore the y reached our own soU or that ,of our 

:"::,\ V:·:.'.,\:"alil,e:" •• 82 . In the. past ye~r, the Impact of the SDrn-.. 

> 1 :" ••. ..-;',,/.':-;'," ,--,' .';';'8-'b:""~-'~,-' -R-e-p-p-r,-,t-o-f-the Second United Nations Conference on 't,tle 
".< " ':: .. ' .. >~. ~~~;< Exaloration ahd Peaceful, Uses of Outer Space, UN Doc. 
" :; ~,\ '<',L:::,-,~",,:A1 pRt.l01/10 0982). , 
'... .;, ";.~.:: - < • " 

, :,' "él,~,',. Th~ 16 NATO m~mber' nations, are: Bel\)ium, 
'\, . , " Denmark" federa! Repùbl ic of Ger:many, France, 

, • ' 1 ;" "',, rceland, Italy, Luxembourg, Netherl and s, 

Canada, 
Greec~, 
Norway" 

:,''', ._:, ",'",?':',: (~,\'~>,,:,: ~ortuoal, Spain, TurkEty" UK, USA~ 
': .""'" ,":-,/82.: ~T~xt of Reagan Address on Defense policy·, Congres-'I 
' .. "'<: :' : ,!-: ';', sianal Ouarterly weekl.y Rep .. , Vô1~ 41, No. 12, 26, 

_.,.'.", ,; "arch.198), ,629, at 632· (emphasis added). 
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NATO, all lance has bé.en que5t iened by several 'Wèst~rn 
~ J"; L. ' 

" \:, ~', 1 ~utopèan 'nat ~ons_, B~' making t~e deployment o,f' nation"'ide 
, 

,.' 

" , 

\' ~ v ~ 

l', , 
,l" \ , B~D an expiicit natlonal goal, the SOI has raised concerns", -' , .. \"-::' ~"() , /' " 

,~ .., , " '.;- , ,'. 
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il1 E';urope tha t the USA i5 'mov in~J' toward a "Fort~ess America" 
., "-

~ental ity, and thus perceives ita own security as separaté , , \,' ... ," 

" , 

"from that" of its NJl.TO a111es. 83 !?'urt1wrmore, ABM systems \ \~ 

are considered by many as 1 inti tad 
1 " 

by numerouli> " techn'ical 
l ' 

problems~ notably the short warning 'time ava11able to 

,lmplement such a, system. The fI ight-time for missiles 
" 

travellinm from the Soviet Ur>4.on te Westexn Europ~ la 1e88 
, '. 

, ' 

than half the time taken to reach the, USA~ , " , For misailes 
~ ; : '! 

launched from Eastern' Europe,' ,~he' fU?h~ "t1~e. ',- t'a. even 

" , shàrter. This ~ort' 'n i9ht' time woo1d ,reql,.lir.e:" an', aut.omatic .' 

l' 

l " 
~) 

US ABM résponse, leaving no margin for' error'~i 'or ~lme for 

consul tation. 84 In 1ts 1983 ,r'ePor,t, -on ,,~p.c,e-based\ ,BMD, 
, , 

the 'North Atlantic Assembly, an a(jvisQry OOdY.' to NA'TO, 

contended that the "practica1. obstaè.1as to be Qvercome are , 
\ 

dautlting lO
, extend lng to the developmeri,t. of l'law enérgy-

generating devices the: ne.ed ;or ': IOphenom~nal ~ accura-

~4. 

- , 

" 
\ .' 

Gallois, P." "Militarlsati:o'n 'dtt-i'espace. 
d~fensifs et leurs 'consêquences sur 
( 1984) IX AASL 291;. ,- , ' .;' 

Les projets 
l'Alliance-, 

,'" - l , 

~ European~ Support' U.S~Spaee':"Sâsed Systems", AWST, 24 
OC,tober - 1983, 59'. ,See -' 4180, Herman, R. G. & Rose, 
C.V., "star Wars and 'NÀro- f Anus Control Today, 'Julyl 
Aug. 19,E!4, 8. ' ~ 
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',' -' ,~: "-:':",~, },:;" ,'-{,:,;'.~,y .::',"~, '~,.!;:::"',,:~ ",:: ~ , -". '" ,-
\ , .- ,-" " ~w: ,(' .1,. .. l' ~~-~ ': \I~ ,~'. \ 1 

'(,1 '_,,~' " ' ;,1 •• ~~I ,,'\~~," _', '1: 1 l" .l\" 
'1 "1 , .. ' ,1 ' '. l,' ''-''1- • "t', 1 l, 

,f~ • 

" . f''' \ ... ... i" \ '_' '~J - \ 1.: ..... J' .. ," , t. '" T , '. 

l,' " ,r r' _ , ~... ' : \ ,~ r f f'-, \ l ',\" ( 

, " 

" .. 

, r" p ,', 

': .. " C'I," • ~,s. Néver~heleS.:~., .. :'~ t:he ,:rpPI~r:t 'coné'l ud'ed th,a t 
• •• ' .. ' " If " \ t \ , ) 

.:':. ,'_ . "( h) OWéver '~ndëSf,r~blé"':, ~omE{> feei of' an:' 'American ball.ist ie 
~. - < w ~ _ '. "/ .. '1 - '. , 1[' ~ f';I_' ~-""','~ ,', ' 

l , '1 Il 'lof:, 

,\\ ,: \ '" ,',: ,':, ," ,nl~';j$i lé. d~fens,e" .sts'~~~ , ,~u,.~.~:·:'!Ïf~;.<""t.~~, >~~se,n~e .of ,soiely a',:' i '>' /". _ 
) 

\ So'viet' sy';s~em .,wou14 "oe, $tql""l'~~u~· ,qe'sirab~e'.o ',Thus, whi~e, " ,," '''1 ',,,, 

.' ~ :"~,:'~ ", ',:,':" ,;';. ~~~~et>:,~i:.~:q,~:' ,d.f;~:~::; ~~~,~al"çh '~o~Ù~~,~~r~'~hére' i s, ~v~,~.~ l,:, <" .. 

~: ,. ," ,'~'~à~~'~' 'fot>Ameri~~n ~~e'Î~èh ~tQ éon'~~riu~ •• '~6, , ',' '><' , ' ,,: ':- " 'l Y '< ':, ", '> 
" "',,/ ,_~ ,~,-,~'_ :~ ... ~I~,~), ~,' ~ ...,--~\~ _ " / -,," j ,- ,1,' ,~:,' le ... ·"~ ":' ,'"";jJ. ,: .... ,: 1; 

,," .. ,,' "':,':I,ri::.iti~" AP:ril:l~fÎ·f NAT9~ NU.CÜtar:' ',P,l~rifling, 'GX:d':.l~,,(N~')::< 'l'> /~ ,vJ >" 
", "~:éEJX.i:rlo". in " :~url(:~y,;' " u's,' sec,~è't,a ry,' ~,:,"o.t,f.,n •• : :,' "~I~~~'{' ,) ;'" <>[-:'.: 
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,P"rsuan't ,to: t:-~~' prinéip~es': underlying.' t"ll~ '~6,na~~t, '.,",:"" ":.:« 
!.. JI, (t" .. • 1 :, ' • , ~" ,~-'-

" .- '~f~ ,~~hè l' ~S; ,.~~~c~ prQg~amtne,,- 'th*, USA ',~1~ ~ci~~tt~d ~'~'O' t~~ '''':' '-- ,é> > 

, '", ~xpiQradon' ,~ri4 uJ!~" of., sp~o-è' 'by;'.11, natlol1~ .fo~' peacëful 
~ - J ~ { " / • ( _ ': , ". ~ ~ ,. "\ - .. t.. '" - - .., ) \ l" .. 
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, 'p'~'rp'Qses' 'And f,or th~, ben,é~i i' of mankind ~ . ",' ·Peeù~ef~l 
-, - , 1 - t Cl , 'i ..... 1 :: -~ -, , - .. \ ~ • ' 

C! ~u~po~éS~)' hë-re\ .. -e1,~ow ,àetiv'1,t!~s i'~' :~~,~~ui t, of nat'ional 

!',s~eur·1.t~ Qoals .l11 After, rèferrlno', to, t'he righ,t ,of space, 
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;' 'systems to pass thrQugh, and 'operate in, SpAce ·.withbut 
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interference, 
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the 1982 polie}' ,statement . 'noted 

be 
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'. (p) urposeful interferencé with spaèe systems, shal'l 
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US military space pqlicy', .also specifies '~hè ~Î;c>.al of ; ::,.,:,' /;," 
,- ~ ,'; ". " ;~"~ ,1' ':"i" . \ 

'(eontinued from previous pa,ge) , , ~ :',/; /1" 

. tary Space Policy, Un iv G_r si t.y ·p.x:e~a, Q-f :~Àmer)ca ;,Înç. ~"',,~.: 
-Lannam, 1982, 107-13.' " .. -.- ", ",: <l't;' 

Ul. 

'IU. 

'l, 

'Ibid., 107-08. 
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, ,-'- ;' ',' 'achiev irio 'ao both to deter, 
\' " 

, '. 

I>-f 1 - L 1 ~~. 

. , 
• ! -, , ~ 

,"', at.track& 'OJl 'OS- space ',systéms and to deny ,ar1y adversary the 
,,' r -

1 - l 

, ,':',' , . ,', '. -,:<u~e" '''~f~,'tl)e;r,' ;space-based :assets. Ù3 ' 
~ J r 1 r - , ," , ~ '~ l" 

Not 

.' '),. :'-~" :l',~': '", ,.' t~~' ~pproach ':ad.opted for ASAT arms control pemits the 
, ' , ' , ./' !. " 

.. :. 'r 

, " 
.~.gov:'~rnment .~o, ho1d "open a11 opt ions • 

, ' , \ , 

, 1 
1", ,..~ I-~ .,.".. :::. J~' 

,. 1 : 

l 'l'he United 1 States will continue to study 
s'pace arms control options. The United 
States will consider verifiable and 
equitab~~ ar.ms control measuras that would 
ban or otherwise limit testing and deploy~ 
ment of specifie weapons systems, should 
those meas4res be compatible 1rith 'the 

~ 1 ~'I • __ 

' ..... " -.' ~," ,.. 

" 
',' 

" --
l , 

,~u~i~e~ States national security. 

.C~ntemporaneously , t;he Reagàri Adm in ls'tration a~so 
. " ,1 _~ 

f .'. Guidance" Directive, which offered" ~ 
"i " 

\ ,.' "f 1 

,"',,. !\,,-... ... - ,-·f,l,,~.~yea_r, plan in .which spa'ce oper~t.ions would "add li new 

t 
l, 

l .. , 
;/ ',' , , 
~, ' 

L: 
; . 

.dil!\enston to 'our mifit~~y·,capabifities.,,115 The Direc-

ti~e 'a190 ordered "the prototype dev~opme~t of space-based 
, 

" . 
• .> 

.' weapons system's 50 that we will be prepared to deploy, ,fully' ", 

developed and operAtionally ready systems, should t~ir use , " 
• 1" 

J~ r' -", • 

," ,~ 

~ ) . 
,,11",: . 
! • 

"". 1:13~ \ Ibid., -,112. 
'for FY 19B7. 

Operational deployment being' scheduled 
Ibid., 96. 

" 11'4. , ' 

,.;, 

.. / 

-',' 1,1,5. 
" ' 

, , 
: 1 • 

, 0' 
~ ..,,,, ~~ 

, ~. , 
'''~ , , ' ... ,~ 

Ibid., 109. This sta tement has beeh dubbed by Col in 
S. Gray as "a minor masterpiece [that) may weIl become 
a collector's 'ib~m." Ibid., 96. ,,==..;:. 

July' '1982, Presidential Direct il/e on 
Po~ ley , repo rted in" N. Y. Times, 27 
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prove to \ -be', in 'our 'n~tfonal 

. - :Utaked documents - pet"ta ininç ta t'his Oi~e<;t;lv~: contain 
, 1 

,d iscomfort Ing sta tements, to the effect tha t the USA shou1d 
\ r ~ , 

'be able' to "wage w~r effect l'vely" 

-.,"vigot"ous1y pursue" space systems t'o 

from space" .117 

from outer space a~ 
j '~, 

,"proifect force in ~n1f' 
" 
J 

\ 
Momentull1 for a ser-ious and- sustained BMD program, 

initially linked to ASAT deve1opm~nt', was gained in, the 

early months of 1983, as a means to counter report's of" 

Soviet ASAT and BMD progress .ll~ Urged Dy such advocates 

?f strategie defense 'as Edward Taller, GJm. Daniel Graham 

and' Casper We inber'g~,r, President Reagan announced, in his 23 

fotarch 1983 speech, his, desire to 'shift doétrinal emphasts', 

aver the long 'titerm from the strategy of deterrence to li 

strategy of defense .119, 
, 

'The mel"its and d~merits, of this 

116. Ibid. () 

, 
117. "Five Y'ear Defensè Guidance: 1984-f;JS" Depat'tment (of 

Defense, cited ln "Militari%lng the' Last Frontier: 
The Space Weapons Race" 1 (1983) l2 'l'he De fense 
Mon i tor, No. 5. , / 

118. Stein, J.a.', From H':"Somb to Star Wars, Lexingtc::m 
S'ooke, Lexington, Mass., 19~'56-60. 

, ' 

'119:, As recommended by Gen. Graham in ,his ffigh Frontier 
Project: IOWa 'Orgently recOmmend the adoption of a ne", 
national strategy of, Assured Survival ta ["opIace [that, 

, 'of Mutually Assured Destruçtion] ,MAD. See Graham, D.,' 
"81gh Frontier, Tom, Doherty Assoc. Inc., 1983", '63. See 
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l!Jo~en tO,\-I~' ,de.c~~'!~~ h«ye :,'.~pa~rîed', a plethora, of articles and 
" ' 

books, the artëÙysis- ai' ~h'~Ch la beyond t,hé scope of thi s 

thèsis.l~O 
, , 

Wh~le the' 'r-elatibnship: bet~~en politics and 
, 

'technology 'ha s" of,ten rBsarnbled -that of ,slave i:md master -
- , ... -' 

usually poli tièal _ slave, .ni!" ~echnOlog ical master ,- the sor 

décision', was cle~rly. àiC:tat~d bl" 'pol it ical forces. f\s 

conceded by President, ~è~ga,n-." the requisi te technolog ical 
• < 

" ' 

, "' 
, , -

( 

advances "m&y not' 'be' accor.,plishéd before' t"he end ',of this 
~... 1-.. " _' , _, ~ . ' - ~ .. : l' ~ \ 

'. 
'r \ ' 
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/' ;' 
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': . ~ 
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(continued frpm pr,vious' ,pag,t,~ , " 
a1so, Teller, BIO, -The Role' of Space and Defense in 
the NA'l'O Alliancetoli NA'fO'.a,Sixteen Nlltions,' November' 
1984, Vol. 29,lNo. 6, 14-161' ·Presldent1g News Confer
ence on Foreign and bomestic Issues", N. Y. Timè'S, 25 

,Jan. 1985, 8-8, Hoffman, F., "The sot in U.S'. Nuclear 
, Strategy", International Security, Summer 1985', Vol. 

10, ,No. 1; Ij-25. ' 

1'2'0. Pro: Graham, Téllèr an'd Hoffman, ibid.; see also, 
, 
'l '. , 

" 

'Abrahamson~ Gen. J., "SOI and the New Space Renais .... 
:8aoce", S12ace ,policy, May 1985, Vol. l, No. 2; 118-211 

- Menaul, S., MMIIltary Uses of Space-Ballistic Hi&sile 
" Defense", Space policy, ,May A985, 'Vol. l, No. 2, 122-

30, "Payne and Gray, "Nuclear Policy and the Defensive 
·Transition", (1984) 62 Foreign Aff. 820-42., Contra:' 
Glaser" C.L., "Do We Want the'Missile Defenses'We Can 
Bu!ld?", lnternational Security, Somme~ 1985, Vol. 
10, No. 1, 25-57; LongstretFi, Pike and Rhinelauder', 
"The Impact of U.S. and Soviet Ba11istic Missile 

, •. Defense prog'rama on the ABM Treaty (3rd ed.),. A Report 
for the Nation ... l cam12ai2n to Save the ABM Treaty, 
Marëlï"'l98S, 67-141 Sethe-;--Garwln', GottfrIed and 

. kendall, "Space-Based, 8alliatlc Missile Defense" 1 

Scfentific American, Oct.; 1984, vol. 251, No. 4, 39-

/ , 

" l, 

" 
, -

--

,49, Comm~r'\ts made, by Ors. J. Ruina, M. May and N'. , 
Johnson, Panel' chair,ed by Dr. r. Vlas~c' on "The- Arms, ' , 
Race and OUter Space", in, ProGeedings' pf a Conferenèe 

, 'Hèld at McGill University on 16-17 March 1984, . ~l""53. 
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, :" ","oè'ntury" .121 ,'Tbù~ ',': wh,a~, -has "elear·ly'- $n\Eirgé~', dù~.ing:' 
~ ," v ~' '~' ''JI ~ ~ ~ 'r" • (. -, 1 "~<'"/ ' " ' 1 l' ,:"4 r ~ J ~ l , ~ -:- ' , " 

''-' , .... >~~1:'e8iaent Reagan' s ~er;ln'\;i1\;,ôffiè4h' 1a" thé\ qyës't, ,f~r ttle, OSA 
, > ~ 4, l ,'" ~. , ,~ '\ t' H <, .(_ " (\. ~ ,1 ~ _'~ ", ,. ""::~' 

, " . " 
.to achieve and sustain, 't.he PC?tentiU', for 'a's,se.rting , cl,ear 

.,..! ,_ .. ~.:': _ '", , ' \ '~(" .~ J t' • l " \ ;. ',,', ' 1. .',"" 1 _, ~\ l? ' 

0, ',strategie supèrtor1t.'y, tbrouQ"h 'defe-nsive' tl'\vull}~~abUitl' \ ln' <l' , 

s pa~é • ,f2 2 ' th Ls m'o;"'~" ,h::' s~ "beén''-, wi'd~ l'y ,,{ ~ t'è'~'pr~ t~d: : 7a~ 
l ' 1 ! • ,1 ' ,~ 

, ,ex-'tè~d Lng the,' ~r~~' race': i~to ~ ou't~~~)â:Pa'~~,.123 < 
i:," . ; , ' , ," . " ' ' ';'-,' '~'\ .,,', , ,.'-

1'", /: \ ,~ , ',' 
:. r'\' \ 

{u~~k:~~iiel ,,',,' <~" ' ,,' " 2. 
,. - 1 ~ 

" . :" 

'. 

-, '.' ',\ 

, ",,, ,-, , 
1) ',~ f .' (' 

~ J '_ l' Il i
J 

, "l' ! ~ l , 

J'hè "',ea~l;}" , roo,ta ',- of", S~~.i~t ',.pace Y,~l(~tlvity, \let'e' 
, ,\ , , 

, . ' 
1 , , 

. " 

, " 

, " 

\ -

, " 

, " . , 

, . 
, '. 

_ ~ '- ' • \ ~ r ,\ > ,: \ , , 

w!th,' ini1it: .. ~-tYt~ ~ conéldéJ:',~tioh,$'- ';. 'l'h~· "fir~t-: " 
~ ~ ( '\ \ .. ' ~ i" "J t J/..... ~ 1 

, ,êputnik' was the resul t'of Soviet. attempt's to 'perfect' - the-
\ 1 1 1 

inter-continental -l\.fsslle 
c) , 

system 0.8 an ,answer' to 
" 

th,e 
l ,-

'American atomic bomb and' long-range' bomber ,( 8-29)' capable of" , 

The' use of rockets to 1 put artificlal 

'"satellites into earth orbit \lias a spin-off of the fascina-

!, 

121 ~ "Tex t of Reagan Address Defense Pol icy" , 
82. 

suPra, note 

1,22. Gray, suera, note 109, 9~,; 'S,te in', supra" note llS, \ 
60. 

123 • 
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Stein, ib'id.'; see,also opponents to SOI cited in fn. 
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tion of 'Soviet 

rather than the 
,) 

~olidy.125 " 

, , 

" , 

scien~~ist$ ,,~:WO~~.in~,~ ~~~, ~~,~,~,~~'rfY" Pf,~fe~~s~~ 
~esul t" of 'an,i offiè i~l " SO,v·,tet ,gôve~~tuftEtnt 

~\ ~ ~ 1_ r .... ", J, ":' L ~.... -

'1 

, " -.. , 

" , 
" ' 

c , 
", ... " 

r , ~ 

,.... "\. ~ , 
"""~ '-! 

." ... "" , ~ ï 

-, , 
-1 ,J l ,'~ 

in'ternal" Po1icies <of the, OSSR reflectê<i, ,::>-. ",-"'" By 19-58, 
~- ,,' " ,... ' ~ ~ ",'" " .... 

'ita dU,al interest: in spaée ',' affaJrs. ' Premi.e'r ~hrushc~ev - , 
, < 

, 1 ) " , .-' .... f ,' ...... ~ 1 f, l,": Il ~ 'tI '- ~ 

extol'léd the advancad' character .of· Sovièt soc~ety~, referring , 
, ' -" - ' ~ .... , , 

1 <: 

...... ' ~-3 :: - ;, 
" , 

, i -' _ '" .. ~ 
, ':0 " 'SplJtnlk 

-! ~ - \ ~. --

qf Sov lèt ,sç ien t1 fic' 80&i eve.;;. , ; 
• .. .... ~ ,."::> '.., oC -- - -

~ f ~ "' ..'~ 

the < world c~uli i ty ,took an ;' 

as . 
;: me~t8 ~ 1~6 Sho~tly after 

... ~...... .. ~ . "'... ~ , "' 

, ,".' interest. ln the :p~oapec~~ 'of sP'&c.~ explOration, the., SovièJ:;, 
~, .. ... 1 1 ~ 

• , 1 

• >, leader hai~~d t;he 
............ .......... " 1 l' _ .. ('~ 

Sovïet space. SUCCèsses, as '·âc~i.vem~r:'t~, " 
1 ~....... ~ ~_.,. .... 1 - " ,- -....~ 4 ~ ~, 

Soviet .people but' 9f aIl !nankin'd" ~ 12t, no~ of the 
..,.... :... 

':Whlcli', 'put;--"·,, '_c - .;_ 

~-'.... • 1 ~-, ~ ~ ~.,,'" ~ : ; 

However, he,' also 
, r • 

emphasized' that ,the, rockets - , 

,Sputn iks 

ICBMs. 128 

into o-rb i t were a1so 
l '> ", , '. 

off, ~ r it;t g' ,," ,1 - " ; 

..... ~ " - .1' ...... ..., _~'.~~ 
of • - "'""_ 

, ) 

126. 
.. 
1~7 .• 

12~. 

" .. 

. ',,-

'T~ Soviet un10'n did agree' teS" meet one of _the recom- , "-',, 1 1~' .. ( 
.J. 

mendatlons of the Cornmittee of Scientist.s Plannil1g t'he, 
Int'ern'ational 'Geophyslcal Year:' ,to, launch a smali 
satellitè., vehicle and study the problems associated, 
wlth satell i te \experim~nt.s. Matte, ibid., 13. .. 

Ibid., 136. 

Ibid., 139. 

ln à speech 0 to th~ 'ByelorùfJ~\ran '~rictil tura.l lbrk'8r.:s, ~ - '-~.:~' 
Krushchev stated: ' ',' _. , . 1 -, ",;" 

. -The Soviet :union' taunc,hed an fntercontinental l' ;-
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, ( Ù f 'Europ~ 'weJ':'e capabi~ of hunèhing, !ts 
, own mapned space.' station that permit.$ tt,',: 

ta observe .and react to all threats, then. 
:.E.uro~ . ~~d' maké 'a b,ig step ~or its' own' 
defeJ\Bè.' 
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Mr. Hernu'noted tha,t a French 'think 
.' , 

'tank-. had already been set ,up to s~udy the developmênt ,of ' . 
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,·(s)i cette coopê ration se rêv~Hai t impossible'; la France 

" devrait alors ~'engager, seule sur cette voie. MIS4 Hé 

, (continue<;l from prev ious pagé) , 
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, 153. 
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Inte'rnational tnstitu'te for Strategie Studies~ Summer 
1985, 34, at 42; Gallois, 'supra, note 83. 

·Mitterand Outlipes Military Space ~tationM, AWST, 20 
February 1984,,61.' ' 

Ibid .. .. 
-Hernu' est d'accord sur la ,nilitarisation de, l'espa-,. 
ce",/ Lé Devoir, 27 July 1985, 3. '. 
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:" ',.', ' " mant' has raised, seri,ou8 qu'estions; about the, 'tactfnlc'Il 
': ' ; \ ~ -1" ! ~ ~' , \ 1 /. , 1 _' " / , " ,", ,l'~ ... \ 

,,' ,:,,' ' J [, 'f ,: .' :')': ,te'asib i lit y, 'and the' àt ~ateg le' d'es i rab il i-ty, of,' t Ile ~US :,,:,'. ":'" 1,';, 

~ "",,' ,,' ,: ~Ji'<'r ',~. -,\,~roPOS~d' system, Of' ~isSi,l~, d~fense in' ',~~ace. A~' st~,~~?, ,~,~,: ',' " ,::::,~'J,',~:, 
:' ~"'J,;~';i~"-:' ',.c :)',:~/': ;'~Q'r~ign s~cret~~'y" Sir ~offreY'. HOW&,', "(w"'e"lt\ùs~ 'm~~~ aû~~",w~';' '~:,:, .','::,< ... 

~I,,-( 1. J'''-, -~" ,/ • , '" '-""I,'_"' __ ~ 

,; -' " .:~tt·a not devëloplng ,what, ,m,i~ht, prov~ to' be only a',: 1 !mi.Î:ecf " " ';,'\ 
,'(,' ' ""':' < :'>" ~, '~~ ".,': ~ " d~f~~:~~'~ ;'~g ~ i/l~t' .'~,~'~~ci~,. 'of dey Asta t i ~O: d~'~;ru'è,t 1~;[ :, i.' ;>:~~:'.\ <", 
'. " ~~"' ~ ~'. \, J -,..H .:. 4- :! t , ~! l '- 1._ " < \ l~,' 1 \ • f l, ' , li • ,,' : j _ '- ~ \: .... "; ,~\--.. 'l 

:,,',':, "~;'~ '~, '<:,,:.,~~~tbe~:.·15:8,"'. "~;r~~,'\~ri:t'i,~~ .. ,,,a,~e':.~tro~g, ~uPPo'~teta ~fï~.th'e ':'~~'" .,,'\\, ':j' 

,; ,>,- .'" ':".','<::',~r~",t~~);~an'd~ ~~ns,id, • .r:"th~,t" going beyond ,rese~rçh,:",~nt'o", ,:/~:'" 
. '. ",', ',;, : :'i-:.'"~'J,, : ~~~~,\~~i v,è,:: ,'eystèms would be' tncons tsten t wi th '1 ~'~\5~ ~'" ' ,1 , :! 

" ,', ",',:,.;," ',,: ,",' " '~, ' " ,.'/" " 

, ;,'" ,::,,', ':<',~> f ',::.:,.,':"W~H,!,,',~ff~! Mioi8~er Th~t~her contin~eB to, w~rn. We~tern " . " 

"'-",' >:~:' ';·)'I\(:>,,'~:{;',:.t~a4~~~,;,~:ag'~fnst ',"Soviet ~rOpagand~" ,'160" thé S~I" i~suoe' 'h~~, " ,> ;,'<~'~, 
::~,'~'" :',',- ;; ':,'o,"~' .;l' .. :.~·eliC1i'~~,:~',g'Ua~d~ responee. ,', /' r" ."': 
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- (-~ , 1.- .,... ~ ~ \ /, _ ~ )- ~Ii J " f. r JI, 1 - Il '.. -:; ~ 
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" 'l ' " " • ,,' " ~', ,r: ': ,,1 ,:15~7''' ~ • Britain Quest'lotus' ;'~t.J: "warat '" ~'14n·· ~ :~>~~',' 'i(ttt.;~:~: ,'~~, ' , ,' .. 
;''. " ' , "March 1985, A-S,' ',,',,;' ' "",' "'<1' "f'" :"<',' .,,'",/: '1 •• ;\ 

..rt, 11.5~. Ibid." • ' .. ". ..... <,.';' .:;'::"><}',?;::< 
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, Those ',ve,ry çountt~es whi:ch, accuse ot,hers, '. 
"of 'wanting 'to mHitar!zé spaèt:! ,employ' a 

" , . 

., ~. , 
'rarg~ prop~rtion of the Ir, aatel,l i tes, for 
,mU i ta't'y purposes. They aven, have an ; ., ';, . .' '1 " 

operational, anti-sate 11 i te system. Th~' ,~ , ,,' " ; ," 1., '! 

,\ -' 
~\ 1 l • 

... '_ ~ ", ,"demi,l i ta ri ~a t ion' 0 f 'space· therefo,re· ",.", ',1 .' ::~ ,,' '," 
li proves to ~e.a catchword which, if "nit:- " ,. <, ,:' 

, " ,'\, , 

thing, obscures rathy~ thanel imirlatea' ttte ~.' 
campl Ica ted tsaI i ty. 2, l ,.' , 

.~ \ 1: ... { , 
'! ) ~ , 

T~& West German atti tude towar~s présent ~'i1 i'tàry 
, l " "," ,., 

~f , o,ùter ,~pace resembles that of, both the UK and 

France", . 'However, chànèellor Helmut Kohl' s la 

growln'g, incr,easingly 'conc~rned about the 1mpl ica~ions~lofth~ 
~ 1 ~, 

\ .", " 

"Reagan.' Administration's.proposals to dévelop ASATs and BMO. 

arma race ... 163' 
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My' ',conç,é~n:8, would 'begin, when the. West l" • . ' 
, " u,nd.r .,cer't,.!JI, circumstances or the ,\J ... 1:~ " r~,'~'-

,. , 
:< A~eri'~an.a 'would beg,in bu i ld ing ,such 

.l'"' ... 

;',:'~' ".,'::' ,syst.ems, because 1,n the pnal, ana~.ysh l 

"~fi:"~"~;"~ ,:'\ '~,".:'):' -'",:": ',~~!n~us~hi:h$W~~~~si"t~~.lgtd to staoiUty, ,'- "-"~' 
'~,: r~,~ ,,':' !"j' , 1_ \ l'~ '~ • ~, :~'i 

",~ ,::.' ".::, .. ~:' "A's wtas .'the·,ca~e with' ',tt~e UIC and Fr'anc:+,,<, 'West') 

\ f~' '. 

f \ ~' t ->,'" l' '. ~, • ~ , • ~ " 1 - 1 -,1 r ." ~ _ -~. .'-~ - -

'/"I~ ", --: ,':""', "-';~&,~âflY fe~rs that, if poth "8upet'''',po"e~s protect, ~.heir ... o"fn" ,'" . ", ;-,' ~, 

:' ,~, ': 8;;!'~tU~"!_i>~.~~~DP~, "ut ba mor,';"~i~.~~ble. B:'".~.';'of _ '- :'>;;P' 
'::; '~."', :;"grow~ng'- cpncerl1 :that 'the ',USA la, not r -wPlïng ~o.' è;)f~er~ ,th~ ",<- "'" 
'-:"\1,,~ ',',:"',, ' ,~",,' " ,,~', '",,", \ ' '-":;' ': ,,1 ,:" :',. ".'-"> '. ", "c" j':"" ,',~' ',," ::' " ',' 

.' '1' ,,' ",,~l-~te~'liful1, p~rtne,r~hip in tpe SDl,/~~hlr:Gef1lliln gove:r;nnle'~t· \,,',~ ",:',t: 
,'(1. I~' ~ , '\:: ~ '.1, ,~'( 'l~lY ... :~ ,'~ , \ l~ ~ ~ ~ '.~' I, j).'-/, ,.) .~ .... i:,~ ':;. 

,",'(\,// " .' ~ , ',',',', i. S,:, consider Ing ',a 'separ,atè,' 'r8s~~rrch' ptogt'a'mmè ',.foi" ':«n' \, .(,1: ;", 

~,.:,::',:' '.~':: ~~.':,;: ,:',.'~,>': ~~<ié~:en~Èf.~t~ '~~i~Pèa'n 'ant~-misS;le .' ~~fé~s~,,'16,5 l,; ,1: rhe "; w~~t ',' ",': ,~,. '<,':\ 
, :. ~ ,,~ ~ ~ ~ \ , \ . ~-. - , ' ( 

; , ~, .' ~' l' , l ',: " ,1 .' " '-

,,,.-.,.'.,,.,:"~ ). ,':' l';' '," :G~rman cabinet tias also' decided to èxplor.e ~he f~~è~btlity'., 
-' ~ ~ -:; "' \t' i.,., • \ '_ . ' ,'," J,: .' of a._ffEuropea~ Dêf~nce' Initiati.vc" te>, sh~eld Eur6pe~~',-,'11l,eit __ ' ,_, 

'\,:r , '1 • ~ l 'from short and 'medium range ,Soviet rnhsiles. 166 ' Furt:her-' :" 
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more,' the West German government i8 ,becomlf!g more recepti've " 

ta Frânce 1 s suggest iqn for a European reconnaissance sate:}.l.' , 
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lite system~167 Like, France, West Germahy does no.t want", ,.".:,g'e",:,,' 
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. '" : to be ~ho,lly dependenl on the USA. 
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Ironically, the'phantQm: -,' 

,,·f a' complete defence against nuclear weapons may yet un'1ty', '. , 
, • l , 

'. ~e8te.rn Europe and push 1 t into becomi-ng a miUt.arY' 'BUP~'r- ',- ,'''', 

'164. Ibid. 
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outer space" • 1. 70, -China favors the 'conclusion of," ail" 
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intet::nat1ona~ treaty . ' 
banO~,ng aU 'space weapons", 

~West ,~,~,~~'1 Atta.cks U. S: 'Star ._Wars'" 
Montr~al, Gazette, 19 ,April' 1'984, ,B-3,_ 
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Limita tian Talks (SALT' I). 45, . In' } pego,tiat;.ing thé' ABM 

A2. See further, Matte, N.M., "The Treaty Bann'1ng Nuclear 
Weapon Tests in the Atmosphere ~ in, Outer' Space and 
Under Wa ter", in ~ Jasen tul iyar'la, N. (ed .• ), Ma intain,ing 
Outer Space for Peacefu1 Oses, U :N. Un Iversl ty, 
J!pan, 1984, --rro; at l 76-77 • 
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43. ',Jasan!, supra, 'note 38. 
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" ' . ';', '," .... : """ , " , '" ,forl'l(er'\~ wçuld 'he ".ù,n~b1e to ~} .. coe~ s f~11y wi tnstand ' th:a, ',>}' ,:: ,:, 

"i":::'/c ':,': .. ' \:} ia~t;~: s r"ta,~ i~ ~ ;6~ ., Vu;;'erab; li ty to • sècond .stri ke "'i~.:, ". ';! . 
""""','; \:',,' ',.';-' ;\the\key~',. Und~t 'th,e ,~M.'~ieatY, t~e few permitfed w~a!>P~s 
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\< .. ;,',,~",r': ;',>(';\' ':', 'B'y~~emB, CO~ld ~e, r~lati~~'lY, ,è~:sÜY t~rg.eted, and' w9utd 'r. ' ".,:~.",' 
~~(':c,/::,'""i'::',h" .p~ovidè· no;eff,~cti~e: 'Pf'ot,ection,~~," tn"oth~~ w~rds, ,t'hè ".,c';, 
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, ' '1 !. ',\ ~ " 1 • • ' , lit", , ' '1 i ,,, ~ 
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t, ,; ) l, l r: , ~ ,'~ (, '''jI~.~ , 1 1 r ," l ,j l ,i \': '.! ~~, • 
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, " ", .entitled: ,,Ag,reem,ent on Measure's t~ ,R~d~ce, the' Risk of, ' , 
i,' " '",;' Olitbreak 6f ,NUclear War Betweèn the Uni tad States of' ", ! ;, 

,"J. o .\:;' , ,,',\ , Amerlca,'and ~t}e Union of Soviet SoclalÙJt Repubt'ics,' ~",',' ':,\ 

, ,; 

",'Ct.':,"'" 801, U.N.T.S.' 57* and the Agreèment Between the United' f' 

,"'; ';,," States of'America and the Uoion of 'Soviet socialist '\' 
. .;, '.~"';' ') Rep~blies 011"Measures to Impl';'ove' the u.S. - U.S.S.R.' 

':':,,';.!: ,. , . /"-, " Direct Communications Link,' (1971) 806 U.N.T.'S" 40~. 
:" " .. " ',' The other bilateral' treaty, together with, the ABM 
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States 'ofAmerica and the Union of Soviet Soclal lat 
Republ les on Certa'in' Measures wl th Respeè t to the 
Limitation of' Strategie Offensive Arma,' 23' U.S.T. 
3462. Signed 26', May 1972~' er'ltered into force 
3 October 1972. ' 
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provision/ app"rently alt-embrac; iog, 

~ ,m'ent, ,'testing an~ deployment o.f· f~~\ed land ... based, .systems,~ 
'" ,1 

,', 'albe!.t limited" to certain ,g~ograph.i~al areas in continent~î , 
'1" " ~ , , '.. , " • , 1 

us and USSR.' Articlè VI of the' "ABMi Treaty sGek$ to ftenhance 
, j \ 1 \ ' 

ass'tir'ance, of ,the e.ffecti\tên~ss," of AaM limit"Ùons by 
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. 'prev,enting upgradl'ng Of othe'r 'weapons to ABM capabUity by 
" ,g . , ' 

testing them "in 'an ABM -nrode~'.. Reading the two articles 
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'.~"-" ~~~ .; .. \- '~.','f-'~' \ f' \ ~,-' • 1 :JI'~ JI lj Il, t- Il.' ,:,1 \'"(I~) , 

t~ __ ."" ~ 'I//,;} .. 'II rI, t' _ '>' ,:,., 1 ft' ~, "t, ;', ",,~.r' .,~" "t 

_ .. - ,~ .. , ,1 1 .' J ' ~ .. '. ' " '1 " ' \ ~ : >,: 1 

, , "", '\." ~, ; ," " \ 1.. "" ,''', " , 1 ' (', " \,'~ \' ,Il .1 1.> ' -, ~ \ ,1 " ( 

~ "',<," ~:~.' :~ :.:'> i: tooéth$'r', it :hal'/,})6en':obser,ved that' "anytesting':,'in, ~ri~lfM :-
, > ;. ' 1/). .1' "'" ( i, :\' , 1_ 1 .:!) - ~ . ') '~', ,,',.. l 'l ' , ". 1 

.~ ~"",':, ~""'. >, -, ~ .. \' ":" ;,,;:"ttiQd~""'(),f' 'fi~e~;' 1~,nd-ba8ed 'las~rs that would be' rel~vant", to ,<'. r, 

, .. ·".I·-~\:Z,\ :\'\,~,~: '1 l ',~'-,( .\- '1'.: ,t'~~" "',\'::~ ..... ~L-,~., ' , " ',!.. ,~(, -, '<', ~, - ,1 ',;' .r,1 

~'> ':~,"':'" ,.-,:','.,;' ,',,","',' s,P~~~-'~~J:!~d Bf':tDÎrlasers can bê,'condoc.ted within th~ ter.ms .. ,O,f .",' 

~.,> '.,'~ .," ':,\;'-~,', '". :;'".'!. !':t~~:·,,',tr.~'tY,: yt4~' Furthermore, Agréed st'a'tement D' to ,th'e" ,.-" ':. ,; 

,'~: ,;))~:'" ',(- "'" .'~ ',><,:, :ABM',trea,ty a.tte~p~s \~ .pt:0vide for):~t:ure eOl1Ùn~e~ci~S l?Y ':"," 

~~;:<J;::/:':; :' .';;..~I~g, ~uture AIlM SYS~."~ ·ba."d on otherphysicai prindl-' , 
~,: ~', (1.. I .. ~--"_~',~I l ",', .. ~. '1 .,~. ',,', _ .. ~ ,l'' 

, >.J, "', ,'> .' .. ' '",,' .pl~iè", subject 'té disc'uasion and bil.;tteral agreém~nt'. 
~,l~ ~" " - ~ .' - ~ , " 

{ '~ , ,7,', _~: ":j,'-\ , ,>:":',' by:' n~\OI .. ,famirla~ '.' laser':'~eapon 
,-:. , ,-, ,:: :::. ,:, .' < <'.\ r < -,.:' '1'97,2,' whon the MM, Trea ty ,w«s 
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The, 

~cenario wi!lS .not env~'S~ged .in 
, .'h, 

~" 1 1 

negotia t~d). Ligh.t <;'ll1lpl if t'ca;-
, , ~ , 
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, tian ·by the stimulated .e'mission of r~diation (LASER)' lS very' 
, ' , ! ' , - , ' 
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,- l ,':,,',,"', ""vo'Qllë.~, 'However," t,h~ .treaty, spea'ks on'Iy 1r terme ,of"system$ 
l, • _ , '~}"'_(., 'h ! i - - , • ' 

1 _.1 ' \ 

, ',:: :",':' ,', :"-' "'ta c'ou~"ter' strateg le ballisti-e missi les' or the ir element~,; 
J" l " i: ! ,r 1 , " ~ _ 1 1 

,,:i.' ;i' 1) " .' >::' ,: .', '','''': .1~' fl ighttt!ï;lj ecto~Y·'. 50' In t~e opin,io~ ?f 'one wr i t:er', 
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then. (and still ) bàll lsttc - ".,eapQns 
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in 
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',::" :" ,', /'<'" it'~ould thus appear that "there are n'6, res'trieti,()t'ls o~':'-' ,",',.;, 

., ~/::,,'«-': ',':~.'" "'-te8t1~g, of space"basèd la~er c~mponents (eg. poin.ting . .'artQ,' '" 
,
", ",' l' r '''', • t l" _, ~ 1 ~ 1 ) 

J, -, ','. _~f,': ' ,'i l" ) " ' , l' 1 ,',", ,", " " :' ,'. :> ,'-" ,tracking) against n.on-ballistic missile targe·ts# even th~ug.h 
1 l , \ ' " JI' ....... , ,,' ,~ 1 

'-")"':-:~'::> ": :',: ":'!""'" .:;~U~h testing WÇ>uld have di't'e~t BMD appl ieations' .... 51 
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51. 
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" In view of :the U~' commitme'n,t to ~he develop'm~nt of 

See, Jones, A.t". l "Implications of Arms Control Ag~ee- " 
menta and Negotiations for Space-Based BMD. Lasers" ~ 
in, Payne, K.B. (ad.), Laser wea~ons irt Space - Policy 
and Doctrine, We'stern Press, Bou der, '1983 S5 et seg. 

Art. U(l-). 

Jones, supra, note 49, at 66. 
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1 _' ' ,,'1egal contract, a: ~reaty beihg, me.rely-, 'its internatlo~~1 ,,', ',:r \ '::', 

,/' ',,",:'!~ ',' co~nterpart),-~hereb,Y the O~l~q,~tïO,n~ contained the~ein, Wi~l.l ',~'-'.':" ,:',~' :;, " 
l , , f_ ~ ,\ \' ~,,',,. \ • '\ ' , -' ~ \ ~ 1 

,(,', :;.: ;:',:>~ :<;~':;:::::in·:O~ $ :~~:: ::e: :al.r:~:~:· ~: fofC ltrh: ~:lt::nCae'~::ven~;::'~,:":' '. ,',',,' 
"'>;''';.' ).', ", ,\., >, ont'the Law 'of' Treaties, whic!'l atate~ the followinQ 'pri'nè'i-",\:,., ", < 

,,1: J ' ' '",':"', - • .':', ;,., ,/'; :, .. ' r ,-, - ": ,':" • ' ': "< , ; , '. ' \., ,., ," : :, :"; ",1 • 

·1 //", ,~,~~/: .. ,.,.! , ',),' J; ',r.- ,'\ ples; ,., > ~ • ' '/ \ '1 '. -t, ,l, 

,,' -1 c,'. '1 ~ \\~_jl'f", l,lI! / l' • J .. \ ln 

~')" ",' '\ \,:" '\ /,1 ',,~' ,"'" '\ "'t~ "'A 'fundamental change of circumstances ' ',: ' 
;:."\ ~ ":,(.,,:~,,~ ~'>'\':\ ",<" ~ '<,,:,": r" 1): " whioh has occurred with regard to: tho$e "', r,,~,,~:: 

, .. \ l ' ~ \ \ -1 \ 1 ... ' 't J ~ ~ "1 \ r 1 - " ' 

,''II l,' '\,1 ',",', ;"'.;',',,.,.' ,'\ ~,,"'. ,.existing at the time of, the concl.ueion of "'., '" 
\. .... \ ,\r, ~ \ f \ ' '- \ \ - , 1,- \ - - • , ,;; \ .,'.'\\"."" '- ',',' :' ':t ' '':-' ,", \" ,', ,a, treaty, ard wl:li?h, ~aa not foreseen', by 

",."\ "> ," ;.,".\ ;; ',"'"1,,,., ,"!:,< the parties,' may l'lot', be' invoked as a 
1" ,\ '. :,", "r,', 'I '~ \, ',\",' :' >, nrQund ,!or té,.rminating', or wi thd'rawing fram 

r - \} 1 J • t. v ~ , I~'" ,~ 
" ~"'" \ '\-,' " .\ the tr'eaty unless: ' 

.~\-.' _4" \,~. ,'" ,< t, \1 J~,,\~,I,III' '... ~ 1 

/'>' 1" ':,' , < ", : ,".' " (a) the existence of, those' circumstanc,e~ r , ' 

r , 

,,1 -,_r,' ,.~con8tituted an ess~ntial 'basis'of the 
consent of the parties ta be bound by the ", 
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, ,i ;r', 1 ~ ,,)) ~ 
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" , ,'\ 

,f 
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.. treaty; and , ,'." , 
", (b) the effect. of the change ·is radically 

to transforin the 'extent. df obligations 
still to be performed under the t.rea'~y •. 

,2. A fundamental 'change of circumstances 
may no t De invoked as a' 9 round, for 
ter'lninating or withdrawing frOrn a 'treaty: 

, , 

(a) if the treaty establishes'a boundary; 
or 
(b) if the: fundame-ntal change i9 the 
resul t of a breach by the party invoking 
i t e i the r 0 fan 0 b 1 i g a t ion und e r the. 
tre~ty lor of any other i'nternational 
obI igation owed to any other party to the 
treaty. 

52.,: ,ISée Brownlie, supra, note 2, et 617 et seg. 
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(t) he Parties underàtand that article': IX' 
.. ' of. the 'Trea!:y incl'udes the o~}'igation' of, 

thé US and the USSR oot to 'provl,deto 
otheJ:" Sta tes techn Ical ,d~scJ:"iptipns or" 
blue .prin,ts spec ial1y worked out for. the" - . 
construction of ABM ~ystems, and their 
components limited by the Treaty. 

.In the. context of the ,'developrnent ,of SDr teèhnology';' a 

nUmber of ,North Atlantic Trea ty Organiza t ion, (NATO) allies 

have. expressed inteJ:"est in 
J ",' r 

joint v,entures wi th the USA. 
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These would lnvol ve lim! t'e,d technology transfer', and énahle 
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t;Srov,ided for 'by ,the . provl,$io~$" Q'~' .~,', l' '," ,,! ' 

thi~T,reatY1:, " '",', ""::"}:"'!' .""1:' 
,:~ ,.~:~t consider J'as, ,apJ)ropriate; .possible'", ,',.,'" ~ '_' . l,' 

l ,. -'.! : 1 
proposaIs, for further, increasiog 'f:l:ïe :" ',l, :" !, , .. ",1. 

vi'abilit.y of this Treaty,. includi-ilg', 'r'," \ ' ,,;. ,'-' 
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pro p 0 sa l 5, for am end men ,t s ' , i ,n ' " l, l "~ 1 \ ":, .,-

accordanee with the provisions; o,~'; _,' ,,:'" ,.' 
" , , , j i,' \'" , this Treaty: . > l' ,1,,;(, ',.' • 

" '",~ , '-:1 ,.',> y, " .. ' , " '~( 9) consider,' as appropria te, prQPos~ls ,', ""'" , < 

". ", .:,"" , ' ">',,<,:,' for further measures .aimed', at ',,""". ,," 
'/(' • • I •• "'·~",:' :.,.2,'.:,~: ", i' ," limiting strategie arms.' ". .: 'l' ", , ", 
! ,'r:L~ \., ,'- • .1. ... - ',,>.~ J'~ 1 1 1 ~'~', r 

>: r'r,~" .. ><':~;',;!i:-:":) 'i,:.', ',' "" " 'Fi'rraTly, !n relat ion to th~ d~ia,t~o~ .. Of ",~h~,,,:~~~aI!Y~ . :" :'". 

',;:: ";"i.,"'~,.::l""":'/~':·,.,,:':)::Il~~~~lè xv Cl > provides that it "shall ~eu;~~l!imi~~"~~!" " 
_, , /_t , .. -l' .. ,J l "" ..,. ,~ 

,"', ' : .; ,!, ' ~<r', ': :, 'z, :.'. ;'1:,-,: \ ao\ievèr, pa:ragraph (2) of' this articl~ . is, à v~r~aÙm' ,', l' 

~~':.":: ,.,'.i':'::_~;-:.;~,::::;:\:,', .. I"·~)I'."r,1J~~~e'r:~·ion ,of article IV of th~ PTB 'l'r~~ty, èxc;Pt, èh~t the' '"P",'"" •. / 
J - , , ' ... , 1;' l ~ ,;: ...... ~'j):.:t"t~~-:, .. ,r:~,!it',.," .. ",:I~',:\ .. ",'I\!,' ,. !, .. 1'1., >. 

, ""l' ': ,": :', ',,:' '17',(tQtific~tion period i5 doubled to six mOl'lths~ The '~b'igU:~~f 
'r ~, .... ' -' -, "",' ,'; - ( • : /" ,\J,If ,~' '.) r'..." ~ , .1 , 

'; l ' ,,':'~ ï,~, '~;' "'; ,'~ - .,', ': with réspeét to' jeopardy ,to a party'-s 1 supreme int&r'ests~ "'" 

:~,,\~, :,~::),I'~ ';/:',>,~!' ,/)'/k~Y iesult"'l~' the' te~i~a'~ion 'of the AaM Treat~ '~efQre',i,ong~'. " 
1'<""::. ":; ,i, :; .~'~~. ','~,,' ',,' \ '. • 

, '. 

',. ,', ,;: ': 'J J\ 't'ecent repor,t by, the' Natiortal Ca~paign to save 'the 'ABM',.' 
.. ( " ) r ... ~~':{·)t ~ i-"~.I .. ;~·11 " , ' ... " 'l'/~~ 

;, ' ,:," " .. " :; ..... ;;... >;, ::rreaty," concl'uded, " that ,·supposed imprec i~iori . in Tr'eaty""", ,,'.~' ': 
_ i" ~ " 1'".-' ~,\ ( ': # ~.. i < :.! l' t.,.. 1 - '_,r !: \ , 
.>~;: : ' ;::,' :;'language <:tbes 'not provide :any basis for claiming adherénc,è, . ,,~. 

, I~ -)r~~ .. ~~' "'[', .. ,' , 

" ',', ',te;> "the, T-reaty's terrns by the SOI 'af~er '1988".5~ " 
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);',urther~' : ',,' .', 
, 

(1' ." 
l, _' , 

'more', the SOlO ,oirector, Lt. Gen. James Abrahamson', $t-ated' 
'!- - .... 1 ! 

" ~.' ,,'recently that compon'ent testing can' be don'e in ,the labora-,' . , 

,~ory, but Nat sorne 'point, you must dep~rt from the. TreatYt 
:. '~I - ,_ l ' 

, " 
:;'.:. around the turn of the next decadt;·". 56 'Clearly', the-

",'" . 

, , J]SA int~nds to invok~ 'd't'ti--cle' XV iri the not too distàn,t 
. 

futurë. _, 1 

55. Ibid., 2. 

Ibid. , 
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1 l't'~j l, , l ~ ,~"', ,~It:~ _Jo "l,II l' ~,f, f i -~ j~ f .. ~'.,' ,1,/1 ","" ,'! ,1 r 

. '", ,.:,..' ,"",'. """'.':','" .,," " :"~"; ~,<':,<.<.~.,. :~" ,l",' ,'J'" ;" .... ::,',.:';".; ':', ,'''''' 

1', ,',--.", ,:"":,,~,,,;:,:,':'·~'3,~:-:~,.''''=. 'The'ENMoD'con~entlon ,(191'1)57',;" l, ;,: .:;:, ',: .',,"",''.,7' .. ,. ,'.' ':'.: 
.,:! ',', ,:';' , '-':<', '" (,' ': " ' ',;' ",'~;; l ': ',' , " " ,." (: ... ;", "" ' ::. "',' ,,' :', "< """-:, " 

, '~"'." .')',~ '" :l, ,"' ';/'1 '," ;', ., ," ':;'."',,<:',:", :,'~, '" ':",' ': :",,' ":" 
f ~1"1,,',r r;' 1. • f t,;:~ ~ _ " 1.: <~.-~"~; ~ ~ \, ',- " t ~, .~ .... ".... 1_. ) .. ·~,·r~ J ,f. '\,';'.1 !I~' 

, "':, J;,' ;', i", ',' ; • ,', ;'.;, Th~s' C6~Vel:tt,tori, aims~. at" pr<?,~~lY,i ~'.itlg :;the"" :hÇ>~t!:ti'e, ~'S~ ':, ':: , " ' .', 
~ -":~' , '" ~,""~, ~ , 1 t', {I ~ \~ ' .. ~ 1: - ,r., , ",', '. ~: - ~ "1 '-,; f :_-':: fl' ,r...,' l, '. • ~ Ir,,~ t ' 

_. L, ' ,,' ':. :,of . PQtant~aÜy'; d'i~astrous l ,env,irQnlîie<rit~l ."mod,lfi ca t:ï/tYri >."<,:"',',:. '.' 
• ", ,.' " ,_-}, 1',' .-~ " "~"",,,,J.", ,"; .. ,' ,-; ) .6 1 , ',: " " ,l.:, , " j: ; "' .- l'~ .', .. "";,;., ','.'":,, ":'<'.'<', 
';:':"'.," .... -:':', .. ' "t;echniques,(~M:r'L., tt.l~·rêlevant to<,oute~;'sp'çe,.',ch:i.efri ',,'r _"':"~' 

<:-:' ;':,-~_, " ':~: ':_~ ,:,.:, '-:, '~~~~ i~";~h~·::~a~,~~g~::~~.~~~ ~hiph' ~~~th:',~r:bi ~~r:··s·~a:t~~,;i,~~~~~~, .. ' -',~'. :"-':'1;':' ','.:' 
-';;' ,,"'" ,",,./ ',"':~~, ~ ~~_ ,'t, -'1-\ "~j J,' ~,"~ 't': ,'~ l,:: ".;~,' 'J~l" l '"l'JI ~ .. :"::I' ,t~: ,) .. l ,',. 1 - ~ ... "'I_--·. 

, ~'::;;' " " , . , "Any.; 'EH"'" • .ff~,te.d< ;fi;oin orbitàl '41,t'Üua~s',:,' will .ine"itab~y' :;,. ,'! ... ' 

~ ,~(';~~ >,. ,: ", -: ','~': " '>~1'~,';~~~ ":l~~~~"a~~as ~~': ~h~ 'é~r:~~:',' tf c,~~~~~l~ :~~ai'~s~: mi,:~.~ :',' .:,', ,,:. '"',, , 
i·,-.~~I_'nl\ <~l"""'--' .. ~,~~;'~"",,: ~I 1 l '1'-~ '_""',~j~ ,/,.~_' _~"'" Ir.~r;1 )'_ , 

,'.: ' , ,'".::" ", -' -, of,: 'EMT', are, required' ,àt 4' terrest!r!lat' ,and'~ c1tmospher'i<: ,level'~:--' .' , '::" " 
_\ .. " ~_ .... '"1 ;. __ ~_,"f; -~ -'~'j ;:",' , t'~ ", ~,';: ~.~I" +1 ',J' _!., '.' ' .. ~ - .", ';. Il~.:'/,,~·' ,: ' 

,,-;:~'/"I ,"", ~,:>':,~ ~,-'~ 't~é:y::,ar~; ,~ .;,fort,io,rfrequi,red, ~~ 'o'pér~t:i'on's-:'in' ,:(j,~t:er sp4ce.:.',,-,'. . /" ,,' 
-_" ' ~'vJ, ~ '. r ~ ~"' l' 1 1 ~ • 1. ,J' 1 J,~r'~~ ,," _ ',~' \ : T; , ~ 

,'e :' ,~', ' ".<~: ~ , ' :', ",'~':..,;' ~~-a. ~~~ l,-pur~~e i ":.a,t~rè' ,of ,s.p~~e t.~~h~ol qgy' ts" ~o~h~'r:~/,,~or:é,) ~ i:" _ ; '1;' ' c 

, ';~' '"'~,. ':',: " .. ' pqiQna~tiy(' éxa'lJlpl ffhiid ~ 'tha'n ' in' :th~ area.':· di' eMT'" '.: This'.'J,r.;e~:: " j,",; 

:', ';' .. ,.',~. " ", ,,- '.: l': ~:','<~~i:~~s" ,:~~~'~h'lt~on, ~ri· .. , 't~~ :~;~~l~ ','to 't~~ ~NM~~ i ~oi:v'~~'~'iO~ ~",.' :.,.:~" ,~~' <;'>' 
," J..,~l_-J,. - .:_:,~ ,-._;~-'t" -""1 r".:.' ' .... '",' ~ .. "':" ..... ~ -,~ '~'~ ~ ... 'r 0 '1" ~. ~ _ - J .:~ ~ 1 

_t" " '~n',~hich it\la'·observed that l" "1 
... ~ : f ,'~' " • \ J ~ 

"<,"'7~~l;,'>--:_;',,,,: :', " "'tfie.,,use of [EMT("'f;r peaceful :,pu);pos~s"':', 
" - -,,; .:'>~'" .1 ,", ,,' could improve t:h~ interrelatiotlship'o·f man· 

'~"':':'~"~:;,'~"",-~', " ""',. :":' 'and'natlirEt and contribute'to the preservà-,. 

:~?/ë:~:~:t,. ,.:., "',: ~ , " '. ~~~~ t~~d b:n~rf~Vtém~~t 'po/es!'~~ ~~~~r~~~~! 
,,: . .7::">' '.>', generations • . p' 

.:~\ .-'r "'., ' ~ ~ ,f 1 
, " ,'.'" 'aOWè'ilè'r 
: f "', "',.. • ~ " ' 
, '~.' 

it fa -.: r-

. - -' - --
.' 

.... 1 1 hosti1~' u~e 'of such techniques ,could have' effec'ts .extremely 
/ 

.,.f -,) harmfu/l to human welfare." 
J 
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~' .. '" " . iques, 31 U. S. T;, 333,; opened for signature at 

~ ,<' • . " 

i , 

.. 

57. 1 Th~ Convention on 'the P~ohibiHon of Mil Hary 01;" any 
l 'If o~her Hostile Use of Environmental 'Modification Tech-

, eneva, lB May 1977.: ,entered into force 5 October 
1978. ' . .' 1 • < 
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th~ ENMOD convention;' 'a'nd, foOl1 par't 6'f: it~ "negotiàting 
\ l ' o!l. " t -. • l '. ' 

, 'i , 

record-, . ~efi~ "~de~~reà~" :a~, ~:rié~P~,S~~hg "a~_, '~'~7éa<, .0(, ::~':, ~,' <>:::' 
1 • ) , " l " - '"',. '1 i,' '. 

: sevl'tral hundred, square kilometersJ' "long-:lasUng"~ as,-'t:asti'ng.-;> .::::' ":" 
, l , f, '{ .,., ' ..... , ' :t :,,.. _" .1 ~,. 

,," ': ~~ .... .f.~"'~~I·r 
appraximately a seasan; and "severe" ,as, :i.nvolVling signlfi- , ,:, ~' \ 1 . 

.- _ f \ " • '< .. " • Jo c·!·r1. .. , ~~ "!;':;,.. 

cant disruption' or ha~ to human l'if~, 'natural ~nd !!cono~o' J" "'""''' 
.; ..;; l "f, : 

resources or other a~sets. 59 Thes!,! broad., ,- a~d 'leg~11yJ·,o ,,' ," ,~ ,_ 

58. 

59. 

,r ,i, ~ .. 'j' 

" 

Art. II (emphasis added·). 
" , 

Understanding ta art. l reproduced' in ~rèeln~nt Gov
erning the Activ~ities of 'States on the 000 'a.Jfd other 
Celestial Bodies, ColtUr!ittee on C~érce, Scleric~-, and:, ), 

, ' 

~ ... -

' . . , 
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non-binding, provisions do nct al ter the fact that whatever 

i$ not prohib i ted verbis express ls by a Convent ion, i 5 

implicitly permitted. 60 Thus, non-ho~tile techniques are 

not prohlbited f rogardless of thelr effects, nor are 

techniques which produce destructive effects below il certain 

threshold • 61 ontil these terms are more clearly defined, 

sta tes par ty ta the Conven t ion may reserve the r ight to 

inte rpl-et these terme themsel ves. 62 The r e for e , t h ,~ 

Convention offars il lirnited arms control solution, and has 

been classified as a n law of war" rather than a disarmament 

measure. 63 Fur thermore, wh i le the Convent 10n prohibi ts 

the hostile emplo~ent of EMT, it does not control or 

(contlnued from previous page) 
Transportation, 95th Cong., 2nd Sess., May 1980, 250. 

60. Dolman, A. J. , Resou rces, Reg imes, World Order, 
pergamon Press, New York, 1981, 322. 

61. Krieger, D., Oisarmament and Develo ment. The Cha11-
enQi of the Internat onal Control and Management of 
Oua -Pureose Technologies, Foundation Reshaping tFi"ë 
International Order (RIO), Rotterdam, 1981, 41. 

62. As was the case when Turkey became a signatory to the 
ENMOD Conve nt ion. 

63. Goldblat, J., "The Env ironmental Warfare Convention: 
How Meaningful 15 It?W Ambio 6, No. 4, Stockholm~ 
1973, 217. 
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prohibit their R&D, or possession. 64 Th i s om i s s ion i s 

defended by both super-powers, who arg ue tha t the "dua l 

applicabilityof civilian and rnilitary eods of much research 

and development in this field" make,s verification very 

difficult. 65 

Another serious de fect 0 f the ENMOD Convention, 

detives directly from the dual-purpose character of EMT. 

The .convention states that 1ts provisions "shnll nct hinder 

the use of environmental modification techniques for 

peaceful p-urpose s • "66 The:i r dual-purposecha ractor often 

n'lakes the distinctlon between peaceful and military 

appl ications very diff i cul t to draw. Peaceful app-lic a tions 

include: changing rainfall patterns; dissipating fog; and 

the ct i vers ion of hurr icanos and earthquakes. 67 t'Jar like 

applications 'include: trigger iog of earthquake s: upse t ting 

64. Goldblat, J., "Multilateral Arros Cont,rol Efforts", in, 
SIPRI Yearbook 1985, supra, note 39, 461, at 474. 

65. UN Doc. CCD/PV,684 (1975), ll. 

66 • Ar t. 1 l I. 

67. In 1975, Canada submi t tad a working papar to the 
Confe['"ence of the Committeç on Disannament (CCD) which 
groups 19 technologies within three main categories: 
a tmospheric modification: mo~' fication of the oceans; 
and modification of the land masaes and water systeme 
a ssoc iated \ wi th them. UN • ICCD/463 ( 1975 ); see 
also UN Doc. CCDj465 (1975) fo the Swedish delega
tian' 5 study. 
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the ecological balance of a region; dastroying crops; and 

interfer lng wi th commun ications . In contrast, a racent 

study has indicated that mil itary and civilian weather 

sa tell i tes could be used ta ver i fy compi iance ~Ii th the 

prov ls ions 0 f the ENHOD Conven tian, thoug h i t would be 

di fficul t to detûrm ine the cause of any unusual developi ng 

weather pattern \'Ih ~ch may have bûen detected. 68 Since 

techniques for pûaceful purposes are not to be hindored, it 

has been observed that salar power sa tellites could be used 

for peacefui purposes, .fbut would require many- controls,\ 

de erned necessary toi avoid harmful consequences. 69 

Rowever, no specifie controis have been suggested. 

Article 11I(2) of the Convention states that 

parties to the Convention undertake to 

facilitate, and have the right to partici
pate in, the full est possible exchange 0 f 
Bcian t ific and technol cg ical information 
on the use of env ironmenta 1 mod i f ication 
techn iques for peacoful purposes. 

Article IV provides that a party ta the Convention May 

und~rtake any measu!:"e it considers necessary 1 in accordance 
. 

wi th i ts const itut ional process ta prohibi t and pz:evant 1 

act ivi t tes in viola t ion of the provisions of the Convent ion. 

68. 

69. 

Jasani, B., (ed.), Outer Space 
the Arros Race, SIPRI, Taylor & 
1982, 11(!' 

supra, riote 59,..at 76. , 

- A New Dimension of 
Fran'ëTS Ltd ., tond,on, 

a 

• 
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Such a provision has little prsetieal signifieance, since no 

guidance i9 given aq, to what constitutes "activities in 

violation" . Furthecmoce, cecourse to d if fe cent na tional 
-. 

hws precludes the ostablishmûnt oE a uniform and objective 

set of sanctions in case of non-compliance. 

As of 31 December, 1984, thore were 47 signatories 

to the ENMOD Convéntion, including bath the USA and 

USSR. 70 The Convention la oxpressod to be of unlimited 

The first of a series of five year reviéws, 

provided for in article VIII, was held trom 10-21 September, 

1984 in Geneva. The declaration, which was adopted at the 

close 0 f d iscuss ions, 72 made the followi ng es sen Hal 

points: 

(.a) \ th~e . y&a't"s that have elapsed sinee the 
ent~> ~f the Convention into force have 
damons râtid its effeetiveness: 
(b) the ,ob igations assumed by the parties 
have been aithfully observedi 

~ ... 
{e) the parties are concerned ,that the 
Convention has not achieved unive~al 
aceeptanee which, i t ts believed, would 
enha~ce73international peace and 
seeut'lty. 

Although suffering from lItany defects, 
:-

consul ta t ion and review provisions in article V Ôf 

70. SIPRI Yearbook 1985, SUEra, note 39. 

71. Art. VII. 

72. UN DoC. A/C.1/39/5 (l984 ) • 
1 

73. Summarized by Goldblat, SUEra, note 64. 

" / 

the 

the 

,J 
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Convention may he its most' positive contribution t;p the area 
) 

of arms control in outer space. In this articlè, States 

parties undertake ta consul t and co-operate with each other 

Il through appropria te international procedures wi thin the 

framework of the United Nations and in accordance with its 

Charter" .14 In the cvent of complaint, two procedur;es 

for redress are ouotl ined. First, a "Consultative Commlttee 
1 

of .Experts'" 1 made up of representatives from any State 

p~rty, i5 convened, on request, by the UN Secretary Ganeral ' 

(UNSG) • The Committ.ee hears the dispute, and submits a 

summary of find iog8 of fact and expert test irnony ta the 

UNSG. 75 Alternatively, a State party may lodge a 

complain t wi th the UN Secur ity Council, if i t "ha5 rçason to 

believe thàt any ether State Party l$ acting in breach of 

obl igat ions derlving from the provisions of the Conven

tion.,,76 

If the latter al ternative 15 chosen. each Sta te 

Party undertakes both to "co-operate in carrying out any 

investigation which the Security Council may ini tiate", 77 

• and ta 

provide or support a'ssistance ••• to any 
Sta te Party which 90 requests, if ehe 
Sècurity Council decides that such Party 

74. Art. V(l). 
" 

75. Art. V (2) ahd Annex to Convent ion. 

76. 
77. 

Art.' V(3). 

Art. V( 4) • 

$ a< 
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• ha. been or 18 l1kely to be harmed as a 
resul;e of the violation of the Conven
tion. 
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These provisions are sorne of the most forthright in 

arma control tt'eaties to da te, anç1 represen t a sound 

methadology for ensuring troÇlty campI iance through communi

cation, or 1 ~mel iorating non-compl iance at the highest 

international level of authori ty. It la perhaps this very 
c 

fact which explains the paucity in tbe nwnber of signatories 

te the Conven tian. 
. , 

4. SALT l t (1979) 7 9 ~, 

~ SALT II bÜateral Tre~ty, reaul ted from a series 
~ l , $ 

of' negotiations which bagan on 21 November, 1972, shortly 
C 

.r-

atter the 

Treaties. 80 

us Congressional ra ti H:ca tian of the STtfT 1 

SALT II established quanti tÇl the 1 imits on 
lit 

inter, al ia ball~stic missi lé deI ivery systems 1 warheads, and 

cl'uise missifes. Qualitative limits were Çllso negotiated, 

controll ing modernization or other a~teration or replacement: 

78 ... F\r t. V (5 ) • 

79. 'l'reaty between the United States of America and thé 
Union 'of Soviet SociÇlliat Republica on the Limitation. of Stra~e<Jic Offensive Arms, (1979) 18 I.L.M. 1112. 
Sig ned 18 .tune 1979; not in force. 

80. $ee Bhekel' & Duffy, S\;fpra. note 33; 255-65. 

) 
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/ 

of agreed arsanals. 81 

ln the present context; two articlèS Çlre o.f 

6special inte,rest. Article IX(l){c) states that: 

Each Party undertakes nct to dèvelop', 
te st, or deploy: ••• 
(c) systems fot' placing into Earth orbit 

nuclear W;:félpOns or any otner kind of 
'weapons of"mass destruction, including 
fractional orb ital m'issUes; 

, 

This' la "an elaboration on atlicle IV of the Outer Space 

Treaty, which will be d iS9usged at sorne length in the 

fOllowing section. However, at this juncture, it i9 worthy 

of, note that the specifie mention of delivery t,systems for 

nuclear weapons, and " fr~ctional orbital missiles" , were 
l; 

designed ta ftll perceived lacunae in the aforementioned 

article IV. The lattér was drafted in ignorance of the 

initial tes,ting of -the Soviet Fractional Orbital Bombardment 

Sys tem ( FOBS >,.82 The latter incorporated a missile which 

was launched into orbi t, but did not complete an en tire 
\ ., )', 

éart::h-orbit, befora descending and unexpectedly approaching 

its target at a lower elevation than a standard Inter-

Continental BaU i stic Missile (ICBM). Although the FOBS 

system was test9d extensivel'y, no .., iolation of article IV of 

the OUter Space Treaty occurred, since no nuclear warheads 
-, 

91. Ibid., '2'66. 

82. Sae Chang, supra, note 11. 
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were eV,er used atop the missile. 83 Nevertheless, SALT II 

gbes a step further, by proscribing development, te'sting and 

d~ployment of such il system. 

The other article of Interest here, ls article XII, 

whlch provides that 

(i)n order to ensure the viability and 
effectiveness of this Treaty" each ,Party 
undertakes not to c ircumvent the pro v i-

, sions, of' this 'l'reaty, th'rough any other 
state or statês, or ln any other manner·. 

This echoes artic l e IX of ABM Trea ty, d iscussed prev iously 
1 

in this Chapter,84 and is aimed at pr~venting transfer of 

technQlogy leading to proliferation of such technology. 
~ 

Although never 'ratified by the US Senate, both the 

OS and USSR agreed to act as if SALT II were lm force. 

,ThuG, 31 December, 1985 is its official expiry date. OS 

However, :l.ts impe,nding lapse, coupled wi th its some.what 

q~est ionab~e 'lagal sta tus, do not augur well for a. pro

traction beyond this date. 
t 

r-\ ' 

83. Blacker & Ouffy, supra, note 33, 121 et S6g_ 

84. supra, section C.2. 

85. Art. trx (1 ,.:' 

.. 



. ' 

- c 3 a $ 

• 

o. ':s'SPAGE LAW AND TRE MILITARIZATION OF THE MILIEU 

1. Article IV of the 19~7 Oùter Space Trel!t~ 

a) Introduotion 

\ 
\ 
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.\""'-' 'Much has been written. on the Outer Spâce Treaty, 

~ before ~nd s~ce its entry lnto force on' 10 October, 1967. 

Its, most conten~ proJ/'1sion has aJ.'ways been article IV, 

which 19,0 also the only art ic1e to deal directl~ wi th ~he 

permissible scope of rnilitary activities in outer space. 

Al though the rnaj or concentra tion will be upon this article, 
i 

where appropria té 1 other articles of the Treaty will be 

adver ted to. 

In view of the prol Hic output of jurists, and \~ 
other cornmentators, on the meaning and ambit of this arti-

?i',i tt" 
cIe, this sec~jon wiLl invol ve a comparative rev iaw of the ir 

recorded op-inions. If justi f ication 'Other than the desire 

for clarity and lagal certainty Is' reql,lirec:l, the staternents 

recorded herein represent the "teaching~ of the most highly 

qualified pubUcists of the" var 1 OU!;; nations".86 ThUG, 

tneir- validity as category (d) international law cannot be 

86. Art. 38(1) Cd) of the Statute of the. ICJ, see supra, 
note 3. 
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< -

l' 

s $ 
• • 

185 

disputed. Whilst the treaty i tseLf has precedence, being 

category (a) international la\o1 r ,87 the amb,iguity and , 
~ontention with r~sp~ct to the interpretation of article IV, 

t- .-""':;: ... 

renders a consideration of doctrine -apposite. 
\ 

The texl: of article IV reads as follows: 

(I) States Parties to the Treaty undertake 
not to pl ace in orb i t around the Ea:rth any 
objects carrying nuclear weapons or any 
other kinds of weâpons of métss de,struc- P-, 

'tion, inst;all such weapons on celest ia1 
bodies, or station such weapOns iri outer 
space in any other manner. 

(II) The Moon and other celestial. bod ie9 
shall be used by a11 States Parties' to the 
Treaty exclusively for peaceful purpOses. 
The establishment of mil itary base~, 
insta,llations and fortifications, the 
test ing of any typo of weapons and the 

·con.duct of military manoeuvres on 
celestial bodies shall, be forbidden. The 
use of mll itary- personnel for scientific 
research or for any other p-eaceful 
purposes shall not be prohibited. The use 
of any equipment or f<lc il ity necessary for 
peac-e-ful expior'ation of the Moon and other 
eelestial bodies shall alS'o not be 
prohibi ted. .,,-

Taxonomie Analfais 1 

A thorough reading of expressed opin ion on ar'HclE! 

IV di$closes three lines of interpretation. In th~ 
'- . 

succeeding discussion, each of these interpretivc hypotheses, 

wUl,- he illustrated by their major proponents. 

87. See suera, this ch_4Dter. gA ..... i"' ... ft 
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i) The Verbis Expressis Rule 

This is the international legal counterpart" of the 

"literai rule" of statutory i·nterpretation, found.. in the 

r:la-tional legal 
.t 

systems of both the common la'w88 and civil 
\ 

law89 traditi_ons. According to USAF Lt. Col. Robert L. 

Bridge, 

(o)ne of t.he ~undamental truths of 
international law is the fac t tha tif an 
act 1s nct specifically prohibited, then
international law permi ts i t •• 1 there i5" 
very little which ls specifically 
prohibited in space •••• While space/is 
dedica ted tÇ> peaceful uses, i t does not 
follow tha t mili tary uses are forbidden.
In truth, space provides a vital ex.tens~on 
of United States defensive forcés. 
Defensive activities in space are aIl the 
more vital when OM considers thé fact 
'that potential enemies of the United, 
States are aJ&o unfettered by extensive 
prphib i t ions. 

'Support for ~this conclusion can be found in oPlnion 

èxpresse'd by Dr. B. Bakotic, a Yugoslavian jurist, during 
1 

the recent 1984 Paris Conference of the International Law 

88. See Will lams, G. , Learning the Law, (lOth ed. ) , 
Stev:ms, London, 1978, 91 et seg. 

89. See David, R. & Brierley, J.E.C., Major Leqal S:lstèms 
in the World Todall (2nd ed.), Stevens, Lôridon, 1978, 
109' et seg. 

90 .. ijr id~et supra, note 12, at 664. ..,. 

l' 
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Assoe iation ,,91 In ampi iHcation of his affirmative repIy 

to the question "do you ag tee tha t under the ruIes 0 f 

int~rnational l'aw 50 .far adopted none of J'the present 

mili,tatry uses of outer space, are prohib ited?", he stated 

that 

" ' 

'91-. 

such an answer does nct impl.y my 
accepting, generally and without any 
E;'eserves, a view whereby everythin~ that 
i s not prohib i ted is permi tted • l do 
accept such a view in this partieular 
case, because of the incontestable 
existe,nce ~f leg! speciali, derogating 
~ generali and pro\1id ing ground-work 
1'O'r a contrario conclusion as weIl. This 
approach ls val idated, among others, by 
the Sov iet proposaIs. of 1981 for the 
o0nclusion of a Treaty on the Prohibition 

-of the Stationing of Weapons of any Kind 
in Outer Space (UN. Doc. A/36/192), a~ of 

-1983· for the conclus ion of a Trea ty on the 
Prohibi t ion of the Use of FOrce in outer 
Space and from :Spac~2 Aga inst the Earth 
(UN. Doc. A/38/l94). l would hold a 
different view if the only international 
spa.ce law rule adopted in this respect 
were to read, simply, "outer ,space shall 
be reserve~f' ," fol.' peaceful 'purposes", as 
appl iad to the high se~s in Art. 88 of the 
1982

93
U.N. Convention on the Law of the 

Sea. 

. \ 
"Discusslon Paper on ,the Legal Aspects of the Present 
and projected Mil itary Uses of outer Space", Space Law 
COll\Illittee, International Law Association CILA}, in, 
Report-E! the Sixty-First Conference, Paris, 1984, 
356-75. 

92. The two Sov iet drafts are discussed in detai! infra, 
Chapter v, sections B.1. (b), and B.l. ( f). 

93. Supra, note .91,358-59. 
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Whil st expressin·g disapp~o"al wi th i ts me ri ts, Professor 

Ivan Vias le coneI udes that 

(UronicaHy, by specifying prohibited 
aetivities in space, article IV, 
particul arly i ts sécond parag raph, has 
o f t e n b e e n c i te d, n <> (t w i t hou t som e 
justification, in support of the claim 
that the Treaty allows aIl mil itary uses 
of outer space whi ch are "'1Wt explic i tly 
forbidden. . Thus 'the Trea ty st ipula tian 
that was supt'0sed to curb the militariza
t ion of outer sp~ce hàs haà the oppos i te 
effect in pract~ce. Major space powers 
have demonstrably) been acting \ on 'the 
premise that whatever lS not prohib i ted 
verbi's expressis by the Treaty i9 permis
.sible, and therefore lawful. While the 
document as a wholc does not permit such 
an Interpreta ticn, the muddled text of 
ar'ticle IV can be used, 4nd has been used, 
to underm ine the leg alJ4' and. pol i tically 
sounder interpretation. 

An alt€'::-native viewp.oint has been expressed by 

" fomer judge of t.no ICJ, Dr. ~1an fred Lachs, who observes 

that 

. t 

94. 

(t)he old principle that everything not' 
prohibited, i5 permitted is not valid' 
today. The freedom of action i9 deter
mined by the possibUity of infringing 
upon the rights of others. Hence the 
limita~ion of rights and the need for 
co-operat'ion and consul ta t ion in ail cases 
whera astate may by its pctivity affect 
the right s of others. Thi sis of particu
lar' importance in regard to outer space. yS 

In Vlasic, l., "Disarmameot Decade, Outer ,$pace and 
International 'Law", (1981) i6 MCGill L. J a 135, at 
170. 
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Swi ss j ur ist, Profe ssor Marco Ma rko f f , i s in Ïtnpllc i t 

agreement':"',wheÇ\ he remarks that "the list of the prohibited 

uses in Article IV(2) i5 an explanatory, not an exhaustlve 

one."96 Flnally, ln this sectlon, Sovlet 1ega1 authori-

ty, Professor V.S. Vereshchetin, is emphaticûlly opposed ta 

the verbis "xpressis doctr ine as appl iad tt) artlcle IV f 

( il t should be sta ted \'Ii th a11 carta inty f 
that the unqualiEied asser-tion on 1ega1 ity 
of everything not d irectly prohibi ted in 
the sphel:.'e of military activities in outer 
space runs counter to the general pr inc {
ples of international law, the tendenc les 
of l eg a l reg u lat ion 0 f th i s type 0 f 
<!Ietiv ~ ty ~9d to the noms of in tet;'national 
mor:all ty. 

While sympathizing with the latter three view-

points, one must be cognisant of state practice sinee the 

incept ion of the Space Age. The panop1y of mil i tary uses of 

outer apace, outlined in chapter one of this thesis, 

effectively reinforce the yerbis expressis rule as app1ied 

to art icle IV. 

9'6. Markoff, J'I., "Disarmament:' and 'Peaceful Purposes 1 

ProlJisions'- in thè 1967 ovi:er Space Treaty-", (1976) .. 
,J3. Space L. 3, at 17., 

97. In Vereshchetin, V.S., -Against Arbitrary Interpreta
tion of Sorne Important Provisions of International 
Space Law·, 25th IISti Coll. )982, Paris, at 153. 
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ii) The Treaty "Intent and Purpose" Override 

whilst accepting that artlcle IV ~~ has 

Inherent flaws and lacunae as ~ measu~e to limit or prevent 

rnilitary uses of outer spaco, a number of commentators adopt 

a "golden rule n
, or "mlschief rvle" interprotive methodolo-' 

gy. The latter Involves construing the obJects Eor which 

the treaty \-Jas created, in such a manner as to 1 cure' the, 

defects in article IV. This has been criticized as "an 

attempt to win, th'rough interpretation, a b,attle lost behind 

the negotipting' table".98 In apparent confirmation of 

this criticism, Argentinian jurist Professor Aldo A., Cocca 

stated recently that 

(m)any of ua who participated in the 
elaboration of the Spa,co Treaty of 1967 
expressed our deep d isagreement on the 
text of Art. IV, which was considered the 
most vulne:rrable part of the Treaty. In 
our view, the concept o,f partial demiU ta
rization was not in accor-dance \.;ith the 
1nner spir~t and inspiration of Space Law. 
On the other hand, i t was not in hat"mony 
with the context of the Treaty. Just the 
contrary, it was opposed to the ~redmble -
the exprel5sion of intents of the instru
ment - and also ta specifie provlsions of 
othe'r art icles. 

The reading of Art. IV, outside of t~9 
Treaty context, i5 seriously misleading. 

" 

The preambular provisions ta which Professor Cocca refers,· 

98" • In Jasan i & 

99. Supra, note 

Lund~rius, supra, 

91, a\359. 

note 36, at 65. 

• 
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provide that, in promulgating the OUter Spaee Treaty, States 

Parties are 

Recognizing the common interest of aIl 
ll1ankind in thhe progress 'bf the exploration 
and use of outer Gpace for peacoful 
purpoaes, 

Bel iev ing tha t the explora t ion and use 
of outer space should be carr ied on for 
the benefit of aIl peoples irrenpoctive of 
the degree of their economic or scientific 
development, 

~si~ing ta eontribute to broad inter
national co-ope.ration in the sc ien tif ic as 
weIl as the legal aspects of the explora
t ion and < use of outer space for peaceful 
purposes. • •• 

Certàinly, the Vienna Convention on the Law of Treaties 

advocates a cons idera t ion of the prewnble ta a trea ty, for 
(, ... :; 

assistance in its interpretation,UOO This has led 

Professor vlaaic ta conclude that 

the cumulative effect of the directives 
contained in the preamble and in the 
operative part of the Treaty, more than 
any Single specifie stipulation in it, 
sU9ge~ts eonvincingly that the present 
level of "defenee" activ i t ies in space ia 
eontrary to 1~1letter and.the spirit of 
the document. 

tlowever 1 the rftost forceful exponent of this view-

point 1s Professor Markoff. The latter accords precedence 

to article 1 (1) of the OUter < Space Treaty, which enacts 

that 

(t-) he exploration and use of outer spaee, 
including the moon and other celestial 
bodies, shall be carried out for the 

100. Art. 31(2). 

101. vlasle, supra, note 94, 174. 
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bene fit and i n the in ter est s 0 f a Il 
countries, irrespective of the.ir degree of 
economic or sc lent! fic development, and 
shall be the province of all mankindl. 

192 

In construing this pro\Jlsion, Professor Markoff states 

categorically that: 

(i)t in !\rticle 1(1) and not Article IV, 
that fixes and detormines ,the funrL:lll1ental 
cri ter ion of re fcronce re 1.) t i ng ta the 
legal use of outer space. Thi3 c:::-itcrion 
mandates the (!xploration and Wlû of Ç>uter 
space in the intereata of aIL stat~s. The 
principle sot forth in Article 1(1) ls 
intimately connectoQ wl th the preamble t s 
prescription of use ror poacoful purposos, 
as weIl as with the d~oarrnament prov~sions 
of Art icle IV, paragraph 1 and 2. The 
·soft law" of Article I(1) has bean 
reinforced by the prohibitive rules of 
Article IV, which canot i tute a "hard la"," 
of duly !'>pecified and sel f-executing 
treaty obligation-s" Yot Articl.~é IV 
constitutes but a limited, or partial 
application of the genoral principle 
contained in Article 1(1). The objectives 

. of the obi igations ostabl ishod in Article 
IV are to prohibit il variety of, but l'lot 
a11, possible military activities in outer 
space. The objective of the fixed treaty 
obligation in Articlo 1(1) is ta obtain 
from aIl States Parties and especiallY 
fram the major space powers, the required 
domestic legislative and oxocutive 
implementing acto, to ensuro that <.Ise of 
outer space should re':llly bo "for the 
benefi.t 'Vb<; in the int.erests of aIl 
countr les. / 
Although one cannot but admire and respect the 

scholarly advocacy 0:: 1 part icularl y, the latter- jur lst, who 

has cQnsistently and tenaciously defonded this proposition, 

it suffers fr")m the same weakness as the previous orto. 

102. Markoff, supra, note 96, 15-16. 

" 
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PoUtieal ,reality haB little respèct for legal nicety, or to 

put it another way, n'cassit' fait loi. 

11i) A Regime of Rclativity of Denuelearization 

and Dam il i tilri Zil tian 

There 15 il !3omewha t nurpr izing consenSus of 

opin10n among tho forûmont international space law juri,ats 

of both the vlostorn alliançc, and the Eastern bloc, 

concerning this third category of interprotation of artic!e 

IV, This anomaly is perhaps botter understood if one, 

recal1s the relative equality of miiitary activitYi of bath 

eastern and wastorn spaco power5, outl food in chaptot" one. 

~ 
Dealing with oastern bloc opinion Eirat, ono of the 

earl iest legal commontar los was by the Hungarian, Dr. Gyula 

Gal. In his 1969 book on Spaco Law, Or. Gal ob$erved that 

the Space Troaty i9 on1y the first stop 
towards 'othe completo dernilitarization of 
outer space. The fact that the space 
powers have been able to agree' on the 
demil',itarization of the celestial bodies, 
but not on that of Stace in gen~ral~ shows 
that the priee of t a compromlse was th~ 
adjournment of the question. 10J 
(Emphasis addod). 

This was reinforeed by the 1976 Soviet publication, edited 

by Professor A. S. Piradov, in w!tich il was categodcally 

103. Gal" C., Space'~, Sijthoff, Ley~en, Deeania New 
York. 1~69, 172" 

( 
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! 
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stated , 
(t}he pr}R~lple of the partial 
sa t ion c 0 fou ter $"'pa ce a fi d 
demilitarisation of celestiaI' 
formulaiflg in Article IV of 
Treaty. " 

demi! itari
the total 
bodies i9 
the Space 

Il 

It 19 further avorrcd that 

(i) n future, should agreement be reached 
on the total demilitarisation of aIl o4ter 
space - and not just the Moon and other 
celestial bodies - the Space treaty will 
be amended to incorpora te t·he princ iple 
that' outer space may be used for peaceful 
purpoees exclusivel~. This principla will 
8upersede the present principle of the 
partial demi! i tariSè1tion of outer, space 
and the total1ogemilitarisation of 
celestial bodies. 

.194 

More identi fiable SOy let opi n ion han been expressed by-, 

arguably. the three foremost Soviet space lawyers to date, 

Professora Vereshchetin, Kolosov and Zhokov. 

eminent, Professor Vereshchetin,' sta tad récently: 

(h)ardly disputable now is the thesis that 
~he Space Treaty has not fully banned any 
Military activity in outer space in 
g neral. The use of outer space in (aic) 
p &ceful purposes generally 15 proclaimed 
in the Troaty as a desire and il task for 
the future 11>~ther then an approved 1agal 
obI igation. 

The most 

·Proféssor Kolosoy 15 in total agreement; when he remarks 
. 

t'hat "contemporary international law cornpletely -excludes any 
\ 

lO~. piradov, A.S. (ed.', International Seace Law, Progress * 
publisners, Moscow, 1976, 91. 

-105. lb id •• ' 92 -9 3 • 

106. Vereshchetin, suera, note 97, at 155. 
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mil tUry 'use- of celestial bod lèS, but does not ban 

uSé of outér space per $0" .107 Thi s ls augmented by tl')e 

~~ent8 of his colleague, Dr. Zhukov, who observed that 
t 

l, 

the provisions of the 1967 Space Trcaty on 
the "exploration and use of outer space 
fo~ peacaful purposoou carry a future
orie-nted charactor. In future if 
agr'eement la reached on the complete 
demi_litarization of outér space, the 
pririciple of the' use of outor space 
exclusively for peacenul purposes would be 
incorporated in the 1967 Space Treaty to 
replace the present principle of the 
partial demUitariza,tion of outer space 
and com~b8te demilitarizatlon of celestlal 
Dedies. 

, G 

These rernarks ar,_ reiterated~ virtually verbatim, 

in thè most recent Soviet space law publ ication, 109 and 

can be takon as the authori,tative Soviet inteJ:'pretation of 

article IV. 

'.I\1rning noYl 'ta the opin ions of the foremost western 

jurists, Professor Bin Cheng, in Ms definitive acticle on 

the Out~r Spaco Trea~y,110 stated that 

(Il) cticle IV ts divisible into two clearly 

107. Kolosov, Y.M., "Notions of "Peaceful" and 
Space ActivitieS", 2Sth· IISL Coll., 1982, 
117. 

"Mil itary" 
paris, at 

108. Zhukov, G., "The Problem of Demil i tar iza tian of Outer 
,Sp"ace", 25th Irs~ Coll., 19B2, Paris 113, at 115. 

l 09. Zu khov , G. & Kolosov, Y., ln te rnat ional S pace Law, 
Novosti, and Mogcow~ praeger, 1984, 53-61. 

110. Cheng, supra, no~ 11. 
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separate sections. The first consists in 
an agreement part ially to demi! i tariSe 
extra-terrestrial space, i..ncluding aIl 
celéstial bodies; thé second cornplÎtÎ1y tp 
dernilitarise aIl celestial bodies. 

, ' 
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~r;ofessor ChElng' s remar,ks, in explanation of this fact, 

become more verac ious 'wi th each pass ing ye~r, 

( t) he very tac t tha t missiles, whother of 
inter-continental or in térlTled iate range t 
have to go thro!Jgh outer spàce to reach" 
'their targets explains why, at present, ~ 
notwithstanding the expréssed_ wisbes of 
manY' Sta tes the SUl'èr-POwers, in the 
89sence o.'f general ct isarmament, ~are 
unwilllng to agree to limit outer space to 
peaceful uses ooly; for' apar't from the 
transi t of miss il, e,S , outer space ia ~î~ 
u ... ~'qex tansi ve1y for mU i tary purpoaes. . 

, ,pr. Nicolas Matte, in his 1969 publ ication' on 

/' AeroSp~ce, Law,113 int'erprets article IV to the effect" 

that 

/ 
, , / 

J' 
(i)n the firsl paragraph, the delibe.rate 
omission of 'the obligàtion of not aending 
nuclear arms ,or' weapons of maas des truc-

. tion in to 'outer spc;lce seems designect to 
.p e rm i t the u 9 e 0 f r n ter con t ~ n e n ta 1 
Ballistic Missiles"which - at least for a 

, short. time ':.. _ wou.ld èros,8 outer' spa~e. 
Such à restriction would have forced the 
'two great atomic powers to abandon an 
impot;itant, if nOSl~ital, part of their 
déf~nsive systems • 

. Furtl],ermore, he states ironically thàt 

111. 

c 112. 

113. 

114. 

( t) he mariner in which ,the second paraglraph, 
of Articlé IV of the Space Treaty, was 

Ibid. , 602. " 

Ibid. ; 604. 

Matte, sUEra, note 29- ~ , 
l Ibid .t, 298. - , 

. _ .. :... 
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'drawn up, practically represents a 
franchise, if nct an invitation to."'use 
outer space for military purposes, such as 
reconn~iss,~gs and surveillançe via 
sa teUl tes. 

197 

F inally, the comments of two of 'the mosl: respected 

US space law j ur ists are appos! ta. Professer Carl, O., 
.. 

Christol construes article IV as follows: 

par. l, while applicable te the totality 
of the !:ipace env ironment, prohibi ts the 
presence in these areas of ooly nuclear 
weapons and weapons of mass destruct ion. 
Further, as ia clear from the text of par. 
2,' the aréa of outer space, per se, ia 
excluded irom the' requirement l?~ use 
exclusively for pe~cef~l purposes. 

s. Neil Hèsenball, former NASA Generral Counsel, and US 

representative tO COPUOS, has I;'emarked that , 

(Ut appears that undor the 1967 outer 
Space Treaty, except for the limitations 
~xpressly sot forth in Article IV, 
paragraph l, no militarYlfftivitles ,are 
barred in outer space. • •• 

The conclusion is inescapable, that article IV of 
l' 

thè Outer space"~Treaty was, at best, a first step towadjs 

control1ing rnilitary uses of outer space. One would do well 

115. Ibid., 299. 
~ 

116. Christo1., C. O., The Modern International Law of Outer 
Space, Pergamon Press, New York, 1982, 26 • 

117. 
......... 

,Hosehball, S. N., "Present and Prospective Mi l i tary 
Technologies' and Space, Law: Implications of the 1967 
Outer Space Treaty", in, Ra'anan, U. & Pfaltzgraff, 
R.L. Jr., (ed~.), International Security Dimensions of 
Space, Archon Books, Me~ford, Mass., 1984, 213, at 
218. , 

.: 
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to be mindful of Professor Cheng's 1968 caveat ta thé effect 

that 

(t)he present position, therefore, i9 that 
outer space as such i5 militarily too 
important already to be demilitarised 
excep~ as part of a qener~l prog1!"amme Qf 
disattnament. Both super-PoiNera made it 
clear that any attempts within the context 

'of the ,spa co treaty to demilitarise outer 
space would simply make thE! trea ty as a 
whole unacceptable to them. ll8 

Furthermore, the often overlooked article \'fI of the Outer 

Space Treaty provides that 

(a)ny State Party to the Treaty may'give 
notice of i ts wi thdrawal from the Treaty 
one year after its entry into force by 
written notification to the Depositary 
Gover'nments. Such wi thdrawal shall" take 
effect one year from< the date of receipt 
of this notification. 

Howev.er, 85 states have ratified the Outer Space 

Treaty,119 among them 1 both the long-establ ished and 

emerg lng space powers. Thus, what article IV reprî)se~ts, 

may weIl be 1 Statute of the rCJ category (b) international 

law, namely 'international custom, as evidence of a general 

practice accepted as la~.' 

118. Cheng, supra, note Il, at 604. 

'119. SIPRI Yearbook 1985, supra, note 3~. 
'. 

& 2 id 
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2. The Registration Convention120 

Short1y aEter the advent of the Space age, the 

registration of satellite launchings and satellites in orbit 

came te be regarded as an important factor in the promotion 

of an orderly use of outer spaco. As carly as 1961, the 

General Assembly adopted !{esolution 1721B(XVI) calling upon 

the 1aunching states to furnish information promptly ta 

COPUOS regarding the registration of launchings. 121 The 

secretary-Gone_ral of the United Na,tions was requested/ to ' 

maintain a' public registry of this information. As the 

resolut ion d id not define the format or contents of the 

launch information to be' reported, and' because slJch 

reporting was voluntary, the information given,to the United 

Nations lacks uniformi ty. 122 

(continuad from'previous page) 
120. - Convention on Reg istration of Objects Launched in to 

Ou~er Space, 28:1 U.S.T. 695 (hereinafter cited as the, 
RegistJ;"ation Convention). Opened for signature Il 
January 19-75; entere<l into force 15 September 1976. 

121. UNGA Res. 1721B(XVI), 20 December 1961. 

122.. Sheldon, C.S. & Luxemberg, B.A., "A Comparison of 
United Nations Voluntary Registrations of Space 
Objects wi th Data from Other Sources as a Test of 
Registration CoI'tlpliance 1957-1974", in, Reporto on, 
Convention on Registration of Objects r:.aunched into 
Outer Space: Analysis and Background Data, COrnmittee 
'on Aeronautical -and Space Sciences, US Senate,. 94th 
Cong., lst Sess., 1975, ~26-33: Cocca,·A., "Convention 

\ 

J 
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With ,the entry into force of the Outer Space 

Treaty in 1967, it was expected that the launching states 

would be mot"e fOt"mally Qbliged ta give public;. notice of 

their activities in outer space. Articles V dnd VIII of the 

Outer Space Trea ty, respecti vely, conta in such expressions 

as "the State of registry of their spa.ce vehicle" and "'a 

State Party to the Treaty on whose registry an objeot 

launched into outer space 15 carr ied ft ~y 
II, 

No obI igatory 

internationàl registration system was created. As a resu1t, 

no clear or uniform picture of the space powers' outer space 

activities was drawn. 

The Reg istration ConventJ.on establ iShe.d - mandatory 

reg istra tion wi th the Secretary General of the Un i te"tl

Nat i -0 n s 0 f spa c e' 0 b j e c t s 1 a une he d i n t 0 orb i tan d 

beyond .123 Three reasons have been posi ted for the 

establishment of a central registry: effective management 
, , 

of traffic; enforcement of safety standards; and imputation 

of liability for damàge. 124 While the central registry 

Ccontinued from previous page) 
, on Registration of Objects Launched Into Outer Spac~", 

in, Jasentul iyana, N. and Lee, R. (eds), Manuai on 
Space Law, Ocean ia, New York, 1979, 175. -

./ 

,123. Art. III U). 

~24. Matte, N.M. , Aeros ace Law [: l From Scientific Ex 10-
ration t.o Cornmercla1 Utlllzatlon, Carswe 1 Co. Ltd., 
TorontO;-1977, 175. 

1 • 
-, 

/ 
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i5 the rnast significant feature of the Treaty, it fulfils 

several other im~ortant objectives. Launching countries 

must ma inta in a na t ional reg istry. 125 Whi le the contents 

of this registry are left to each country, it is mandatory 
<") 

for states to supply specifie information for the central 

registry. Thus, article IV states: 

Each State of registry shall furnish to 
the secretary-General of the United 
Nations, as saon as practicable, the 
following information ooncerning/ each 
space object carr 100 on i ts registry:' lII> \ 
(a) Name of launching State or States: 
(b) An appropriate designator of the space 
object or its regi~~~ration number; 
(c) Date and ter;~tory or location of 
i~unch ; 
(~) Basic orbital parameters, including: 

( i) Nodal per iOO, 
(ii) Inclination, 

( i i i) Apogee, 
(iv) 'Perigee: 

(e) General function of the space object. 

This information is to be transmitted "as saon as 
( 

.pract icable" 126 to the UN Reg istry for Space Objects, 

w.hich ,invaria~ly results in ex post facto notifica

\:10n. 127 FUl;thermore, stat-$s are not obliged to reveal 

the true function of a satellite. Ooly the "general 

function of the space object" is to be reported.12~ 

12 5 • Ar t. II. 

126. Art. IV (3) • 

127. See VIas le, supra, note 94 j at 190. 

1.28. A{t. IV(l)(e). 

.. 

\ 
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States are not always wÙling ta reveal that they have 

launched a satellite for milit~ry OL other national security 

purposes. Consequently, t.he perm iSS1Vt? nal"tlre of this 

art1cle enables nations to (ji'je {j m:nimul11 of lilfonnatlon on 

the function of their- spacû obJect, .,h(llte still being in 
1 

i 
compliance with the convention. In t,he iassessment of a 'US 

Senate ,report, hsuch descr ipt lons have tended te be $0 vague 

as to be close to meaningless".129 

The under lying reason for th i s laconism, exhibi ted 

by launching states, is the gen~ral mistrust states have of 

one another. The reporting, records of the US and 'the USSR 
.. 

are particul ilt" ly in tecest log: ne i the r has evel; repot:"ted any 

space mission as serv ing mil i tûry purposes. 130 80th 

.' super--powers possess, e ffoct ive mon i todng de" ices which 

allow them to accurately determine ':...he true Eunction of a 

.spaeecraft. Thus, "the description 5eems aim~d at the 

nations lackin'g such tIevicès as much ns .:1t 
1 

the poten t iai 

adversary. n131 Thus, 'bne :of the main objcctive,s of the 
~:- r . 
" ~ . ,

Reg istration Convéntion,' ta 'redl,.lCe tnlstrust through quick., 

accurate , and; full repor,tiog of spact;> missions, i5 not ., 

achieved. 
~ 

~ l, 

129. Sheldon & tuxemberg, SUEra, note 122, at 22., 

13Q. Vlasie, note 94, at 191'. • sUJ2ra, 

IlJ. • Ibid. 
~ , 
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Strengthe,ning of the ex ist lng dec1arat ipn system 

may improve the si tl.1at ion. In a recent statemen t ta the UN 

Conference on Disarmament,U32 the French delegation 

ptopased that every sta te or la unçh body commit i tsel f 

to provide more deta iled information on 
the features and m~SSlons of objects 
launched ioto space in arder ta d~prove 
the possibilities of verification. 

This amendment to the Convention could deI ineate the , 

specifies to bc provided about the space abject' s functi(~)O. 

Ideally, complete disclosure \'l'OuId be achieved. The reality, 

of our world, however, preel udes full d isclosure as the 

result of such an umendment. lr't Goedhuis' opinion, 

it appears difficult to e_t that these 
Powers tlaunching sta te~l wUl be will ing 
to accept in a conven';.ion a principle 
prov id lng for an obI igation to in fom the 
world community with full and detailed 
infOrffi?tianlff the purpose of aIl these 
launchlngs. 

The suggested 
.,1) 

amendment, reeently essayed by the 

<;hinese lagal adv i ser ta the Ministry of Foreig n Affa irs, 

132. The 12 June 1984 statement ls reproduced in Survival~ 
vol. XXVI, Sept.;Oct. 1984, 235-37. 

133. Ibid., 237; see also Dledericks-Verschoor, I.H. Ph., 
/'} ·Observa tions on the Reg istration Canven tian" , in, 

1 J~sentul iyana, N., (ed.), Maintaining Outer Space For 
Peaceful Uses, supra, note 42, at 114. 
/', . 

7
134. GoedhulS, D. (ad.), 'I\he Present ~taté of Space Law, 

in, The Pr.esent State J of International Law and Other 
~ Essays, , Boston, 1973, 222. 

" 

-' 
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l' 
/ 
~ 



, , 

204 

may provlde a viable option. 135 

paragraph to article IV stating that 

He p~oposed adding a 

(t)he State of registry shall immediately 
i nform the SecretarY-General of the Dni ted 
Nations in case any object carrying any 
kind of outer space ,,1C<l.R.On has been 
launched in to outer space .130 

Whilst the disclosure of specifie details 15 not 

mandatory, the noti fication of · .... hether the object carr:~s 

weapons or not. is. Although such an mnendment would greatly 

contribute to mainta in ing outer spùcc for peaceful uses, i t 

ls unlikely that states would free~y reveal- data of such a 

sensitive nature. 
. 

The ex post facto notJfication system, est.ablished 

under article IV of the Registration Convention, is also 

question,able. A st.at.ement by R. Cargill Hall in 1965, 

reg ard i ng the 

preceded the 

vol un tary 
~ 
,) 

Reg i}t. ra ticn 

system of notification 

Convention, is equall y 

.' 

( a H'though the launch reg ister generally 

whi ch 

val id 

i s recognized to establish nationali ty and 
jurisdiction for regist.ered craft (in 
itself a major achievement), it is not a "'\ 
usable sout"ce of information for de ter-

'mining real time space traffic in airspace 

'() 

135. He, O., nThe Registratiàn, Convention and Maintenance 
of the Peaceful Uses of 6uter Space-, in, Jasentul!
yana, N., (ed.), Maintaining Outer Space for Peaceful 
~r supra, note 42, at 120. 

~. 

136. Ibid. 
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and in outer space. 137 , 

He advocated pre-Iaunch registration, through the filing of 

registration 'and idcmt.ificat.ion papers and a flight plan, 

parallel ing the a~l:>tûm devûloped for 2. lrc["i1ft,138 

Information to bc fur"": ishcd '''''ould tnei L;-:l0: ,. ;n:oof "'J f El ag 

state ownership"~ nnt'Jre of tho craEt, Y,hûtr.~r petlie or 

private; "spacccraft iGûntafjc,1tioî, mûr:"':ings <::"1d Chr:::-ilcter-

iatics"; whcthe::- the crn[t iG m<:::înûd; the pt..::::-pooc of the 

mission; and the commu:--:ication fr0qul}nci<:!s ompl.::;yed. 139 

Prc-launch notification h'ould provic e thl) ideal 

~ution, but, onco aga in r in l ight of t~c perennial 

mistrust arnong s tateg, this is not a rational expocta t. ion. 

Othor SUggo5 ~ ions, wilh regard to ~he time to 

furn ish in format ion, i :1clude al ter ing the phra50 "as GOon aS 

practicable", found in article IV paragraph l, ta '!the 

secretary-Gcnoral of !:.ho Unitod Nations shail bo p::-omptly 

informed" • 140 This would oblige statos te file their 

reg istràtions wl th in 30 to 60 days a ftal;' launch, or" if 

contact were lost following launch, within the 30 ta 60 days 

137. Hall, R.C., "Comments on Trafflc Control of space ~ 
Vehicles·, (1965) 31 J.A.L.C. 327, 331. 

138. Ibid., h4-35. 

139. Ibid. 

140. He, supra, note 135. 

2 
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fol1owing an object's retrieval. 141 Thus, although 

notification would still remain ex post facto, the inter-na

tional community would bc notificd of launching at the 

earliest poGsiblc tirne. rilth~~~ thar. have t0 wai"; Cor nonths, 

as 15 often thû situation currAnt-l::-

It in V':Jrthy r-)~ nO!J), th,:,'; the Commit .... J)o on Space 
~\ 

Research (COSPARi opur,è'toG <:ln;" ~~ information s0rvice, 

superior to that 0Gtablishod by the Rogistration Convention 

in the UN. Its "Advisory Committee on Data Problems and 

Public-ations" functions 

to elabot'"ilte rules concet"ning rocket and 
sa tell i te information and data excha'lge in 
the frame of international services such 
as SPACEWARN, world data cen tres, and 
satellite warning contera, and to 
f0rr:'uIarî 2 proposais on COS PAR publicat ion 
pollCY· • 

The SPÀCE:WARN system in managcd for COSPAR by the InterM-, 

tional Ursigrilm and r/orld Days Se:.-vice (ruWDS), ~nd was 

des~gned ta infot:ï.< scient ists of space launchings and their 

detailed orbital J:)nranotors. :rüWDS coordir.atos four 

JI satail i te reg 10na1 warn Ing centers" in Japar. (Western 

Pacifie rogion), West Ger:nany and the OK (Wostûr:1 Europe), 

the USSR (EuraoiiJ) and the us (h"cstor::n Hemisphere) .143 

141. Sholdon & Luxemberg, supra 1 note 122, at 21. 

142. Chipman, R. (cd.), ~ World in Spacê - A SUll1mary of 
space Activities and Issues, New, Jersey, 1982, 656. 

1 43. lb id., 657. , .... 

, \ ~ , 
t .~ 
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"the messages ar~ sent from one continent to ànother bl' 

telegram, and further distribution to nation,al conters and 

individu.Jl laboratorl05 U; i:lchiùved by thf' most effective 

i 'J bl "144 rapid F10an!1 Zl'li.l il C. :'\lthough thi::; repre'.;l1nts a 

signific.Jnt ip.prove:7.ont ovcr the UN regintrat:ion systè!'l, it 
, 

remains ~-E2.~;l f()c~o axcopt for' the most widely' pre-

pUblicised misnionG. 

The Rogistration Convention, though a step in the 

r ight d ü:ection 1 un f0rtuna tely falls fat" f short of gu~ran'" 

teetng timely ancl ()Ccurato t:"oporting of Opace missions. It 

h~s thù potontial of boing ufioful in lnill.nta in ing outor space 

for po4coful unen <'lnd of losson ing the gr6wing uncorta inty 

and suspicion as to tho naturQ of aIl space ûctivitios. To 

achieve theso rO!lul tu, howovor _ mor;-e pree iso and timely 

information would h::Jve to bù furnillhed by launching states. 

This procûos of wocld-wide cooperation, in r;-egist'ration of 

spàce objects, could pave the way te à more open cl imate' in 

political r~la tians. 

1 

" 
, . , 

144. Ibid. 

! " 
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3. The Moon ~r~aty145 

The lTIost recent of the space law treaties; the Moon 

Treaty was adopted by consensus in the UN General Assembly 

on 5 Oecember., }'319, but ohly came iota force. with the 

minimum rive rnti::icatlonG, on 11 .1uly, 198.1. 146 

Whlle ,H"mn control wan not r!: major [ocus pf 

discussion dudng tho trenty nf'got ia tions in COPUOS, sorne 

nations ct id eXpreGS cone0rn' Ovèr the mil i tary impl ieat ions 

of certain' npace activiticn. Articlf' 3 of thû Moon 'Treaty, 
, 

conta in Ing the only provisionn addro,s!'sod to mil! tary 

activities, reads an follows: 

L The mooo shall be vaud by aU States 
Parties ex.clusively for pCilceful 
purposes. 

2. Any' threat' or use of force ~r any 
otner ho~t ile aet or threat of host l11e act 
on the mooo in prohibited. It 19 likewise 
prohlb 1 tod to use the moon in ord"er to 
commi t any sueh aet or to engage in any 

, such threat in relation to the oarth, the 
m 00 n, spa cee ra f't , the p erg b n ne). 0 f 

145. Supra, note 84 Fot" an analysis of the development of· 
the Treaty, see Matte, 1'1.1'1., "Treaty Relating tio· the 
Moon" in, Jasentuliyana, N. & Lee, R. (cds.) Manual on 
S2aco~, Vol. l, Ocoania, New YOt"K, 1979, 253 "et 

~ 

146. The fi vc rat! fying sta tes are: Tho Netherlands, The 

r 

Philippines, Chile, Uruguay anQ Austria, none of which 
. are, or are likely to become, independen t space 
po~ers. 



r 

, ' 

" -~ ,spacecraft or man-made spac~ abjects. 

3. Sta tes Parties shall not place in 
arbit nround ol;." other trajectory to or 
around the moon abjects caFrying nuclear 
weapons or any other kind::; of wonpann of 
MaaS dûntruct ion or place or use such 
weapons on or Jn the mocn. 

4. The ûstablinhmont of mil1tary bases, 
installationn and forti ficîltiono, the 
testing of <lny type of woaponG and the 
conduct of mil i tary manoeuvres on the mOon 
shall be. forbidd,en. Tho 'use of military 
personnol for sclEwt;:ific resoarch or for 
any other peaceful purposos " shall not ,ba 
prohibited. , The use of a,ny oquipment or 
facility ncces9ary for poacûful 
exploration and use of th~ ~oon nhall also 
not be prohibitad. 

209 

Althoug'h apparontly li rs'iteration of articlo IV of the Outer 

$paco Treaty, thera are sorne significant- addItions. 

Paragraph l of article 3, oporates to oxpand the area of' 

application of the poacaful purpoDcs lldrnonition in article 

IV(2) of the Outer Space Treaty.147 

Regarding the socond pa~agraph, sorne nations wantod 

to ènsuro that this provision did not differ in affect from 

article 2(4) of tho UN Charter, and did not derogate fram 

the right of sol f-,defenco under art iclo 51 thereof. 

worth noting 1 " tha t when Franco sig nod t,he Moon Trea ty i t 

reported Il clar! f icatlon to the UN, which stated that 

Franco ts of the view that tho provisions 
of article 3, p~ragraph 2 of the 

------------------147. Norris, R.W., & Bridge, R.L. r "Sorne Implications of 
the Moon Treaty with Regard to Publ ic Order in Space" 1 -

23rd IISL Coll., 1979, 57 • 

. ' 

-, 

'. 
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agreement, relàting to thè use or threat 
of force, cannot b~ const!rued as anything 

• 0 ther than a rea f fi·rma t ion, for the 
purposes of the fiold 6f ûndoavour covered 
by the agreement, of thû prlnc iplo of th'e 
prohibition of tho throi.\t or use of force, 
wh ieh sta tes are obliged ta observe in 
their intornational r1~gt!onG, na set 
forth in the UN Charter. f 

- » 

214l ' 

Paragraph 3( i5 Il clarification of the lacunae le ft 
~ 

by, article IV of the Outer Spnco Trcaty, and ~hû Moon is now 

defin i tely inc1uded in the denuc 1 û<lt'iza tion of cel estlal 

t,:)odies contained in at:ticle rV,(1).149 P <lrllg ra ph 4', 

~owever, adds nothin9, and is a. superfluoun re iteration of 
the lattor part of, article IV(2) of tho,Outer Spaeo Treaty. 

In conei us ion, not only does the Moon Troaty make a 

very modcst oxtons ion to the pro-ex Lst ing r6gime 1 but also, 

in vLew of the pauclty of signatories thereto, its impa~t on 

cOr'ltroll1ng the militarïzation of outer spaco i5 minimal. 

4. tnte-rnational Telecommunication Convention 

(1982)150 

The pre S'O n t: 1 Y applicable International 

Telecommunication Convention was adc;>pted in 1982 in Nàirobi. 

148. Ibid., 58. 

149. See Jasentuliyan~, supra, note 42, 12~, at 130. 

150. Interna tional Telecommun ic~Üon Convention. Nairobi, 

'. 
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f 
Tl)e purposes of the International, Telecommun iça tions Union 

(ITU) are ta maintain and extend international cooperation 

for the improvûmon t and rational une of te lccomr.1un iCt:\ tians, 

to ensuro th,..., of'fi..ciont use of the radio !1pcctrllm and to 

harmonizc th".) actions o.:f !JtaV~s in t.he attainm(>nt of these 

ends. The :;:-U is nlno rosponsiblû for the allocation of 

radio frequcncios for ûll out.;r spûce ilctiviti';3, ûnd for 

ensuring tha t the radio opeètrum ut il izod in 5uch a 

'manner as to <).void harmful intcrfo['cnco. Art;iclc 3S of the 

Convention provido5 that 

(a)11 stations, whatcvcr thQir purpo.<>e, 
must be cstablishcd anà ôpor<lt.cd in !Juch a 
manner as not ta cause harmful 
interférence to the rndio sûrv ices or 
communi<:a t ionG of other MOr.1bcrs or of 

',recognized privato operating <lgcncies, or 
of éther duly lluthorizod opcrating 
a~enc les wh ich carry on rad io sorv ieo, and 
which operate in accordanco wi th the 
provisions of the R<ldio Hogul<ltions. 

Whilst measures can bo taken to am,eliorate harmful inter-, 

ference in terrestr ia1 rad io-cOJ'I\munieat ions, i t is vittually 

(cont1nued from prev ious page) 
1982. General Sec retaria t, International Telecommuni
cation Union. Genova. See l'lIsa annual reports; 
Twenty-thi~d Report by the ITU on Telecor.'ununications 
and the Peaceful Uses of Outer Space. Booklet No. 32., 
Geneva 1984. See also International TeIeco:'r'Jnunication 
Convention with annexes and protocols, Malag~
Torremolinos Octobe::- 25, 1973. T.I.A.S. 8572. See, 
in gonerait Matte, N.M., Aerospaee Law (:] Telecommu
nications Satellites,. Butterworth, Toronto, 1982. 

.' 
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impossible to do so wi th space telecommun i~ations .151 

wi th respect to the use of the geosta t ion~ry oroit, 

.prq ... i sion is mado requcsting stilter; to undQrt,:~ kè cff ie ient 

and economicill utili;>;,:ltion to enflure cquit<Jblc acccss for 

Howevor r the opportunitics for an 

equitablo and ra t ional alloca tion 0 f orb ital posl tionS are 

reduced by Article 3'0(1) of tho Convontion r which st,ates 

,that 

members retilin the!r ontire freedom with 
regard to mil i tZlry instal1at ions of the ir 
àrmy, naval and air forces. 

Thus, it 'wQuld' ap~ear that the Convention grants 

virtually unrostr le tod froodorn to mi li tary t"ùd io installa-

tiens, regardles[J of the fact that mil itary Gatùllites cause 

Interferenco with eivilL:m uses oE the radio 5pectrum, oven 

when not oporating from the geostlltiorlûry orbite 

This concludûs the analysin of extant space law. 

~ / In the final part of thi s chaptal:", the two burgeo,ning areas 

of spa~e woaponiza tion will / be discussed, in order to 

evalua t-e the ir lega1 i ty. 

151. Berrada, A.. ·Spac", and Rad!o Co ... un!c.t! s", 
,Jasentullyana (ed.), 'aintaining Outer ~ 
Peaceful Purposes t supra, note 42, 163, at 16. ' 

in, 
for 

" 152. Article 33'of the'Convention, see Jakhu, R.S., IfTh~, 
Legal Status of the Geost~ionary O-rbit", (1982) VII' 
MSL 333. 

.' 

; , 
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E. LEGALtTY OF ABATs AND SPAÇE-BASEP BMD 

}.' Legality of ABATs 

4) Outer Space treaty 

The possib iU ty of in troduc lng we-apons systems into 

aplSçe had clearly been .consideted by both the US and the 

Soviet Union prior ta their ratificatiOn of the Outer Space 

Treaty. In tho negotia tions which 100 ta the adopt ion of 

the "Declaration of Leg,?1 Principles" of 1963,153 Sovièt 

Ambassàdor Fedorenko stated that the "proposaI" does not.and 

could not" of coursa, deal wiOth the matter of mil itary use 

of Outer Space. 154 He exp,ressed the view that the Soviet 

Union was unablo ta "agree with attempts ta divorce ~he 

'matter of mil i tary 'Us-~ of outer space fram other mat ters of 

disarmament whieh are intimate1y Iinked with ft ..... 155 

This outlook influenced tho Soviet canei usion that article 

IV of the Outer Space Treaty establ ished the prine iple of 

the "partial demilitarization" of outer space. 156 

153. UNGA Res, 1962 (XVIII), 13 Dec~mber 1963. 

154. UN Doc. A/C.l/PV.1342 (963), at 41. 

155. Ibid. 

156. Supra, this chapter, section D. 1. 
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During the Senate Commi ttee hearings on the Outer 

Spac::e Treaty, and in direct reference to AsAT weapcms, 

Secr-etary of Sta te Dean Rusk test i fied ';:hat article IV "does 
,1 

not inhibit , of course, thé development of an anti-satellite, 
" 

çapability in the avent- t;hat. should becomo necessary.n157 

Thua, the, muddled tcxt of article IV reflects the Sovi,et and 

American desire not to fbreclose opportun! t ies to develop 

8uch military capobilitioa. 

M discussed in a previous section, under article 

IV(1) of the Outer Space Treaty, "(,s)tat:.es are perfectly 

entit1ed ta use the whole of outer space fat:' military 

purposes, bat:" the stationing of nuclear and other weapon!? of 

mass destruction. "158 This proscription clearly' does not 

apply ta existing operationaI' ASAT systems. Thé 'cutrent 

Amer ican ASAT consiats of a two-stage rocket boostet:', capped 

bi a non-explosi va Min i·atut:'e Heming Vehicle (MHV) • When 

r~leased ft:'oTrl an F-1S fightet:' plane 1 the ASA! destroys its 

target by direc t TiTip,aç,t. 159 In centrast, the Soviet 

gtound-based ASAT system. i9 launched by a modified S8-9 

157. Rusk, D., "Treaty on OUté'i 'Space", HErarings befd're thè 
Committee on Foreign Relations, US sénate, 99.th-Co'ng., 
1st Sess.; 1967,' 27. 

158. Supra, note 156. 

159. Sée supra, Chaptèr l, section S.,2. 
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booster rocket, equipped with a conventional warhead, 160 

which destroys i ts targe t by ijIl~t i ng i t with shrapnel. 

Thua, neither version can be eonsigered a nuclear weapon. 

However 1 because ASAT teehnology greatly resembles that of 
) 

BMD, tears have been expressed that the R&D of high energy 

lasers, -including X-ray lasers, being conducted for BMD, 

will be used fOr ASATs. 161 X-ray lasers derive the'ir 

energy from 9mall nue loar e>tplos ions. As averred 

'Previous ly, the use' of such an ASAT weapon would unden iably 

i nfringe article IV( 1) of the Outer Space Treaty.162 The 

testing of such weapons would also jeopardize the 1963 

Partial Test Ban Treaty, whieh bans inter al la nuclear 

- weapons tests in outer space. 163 

t 

While thete ls no lack of analytical definition of 

1 ~O. Ibid., section B.1. 

161. Ja:!sani, B., "Space weapons", in, Space policy, vol. 1, 
No L 2, May 1 9 8 5 r 1 64, a t 1 74 • 

162. See supra thi s chapter", section D.1. See also the 
comments made by Goedhuis, in the "Discussion Paper on 
the Legal Aspects of the Present and Projected 
Mil itary UseS of Outer" Space", lLA Pa,t:'is Conference 
supra, note 91, 366: see also Christol, c .. O., • Arms 
Control and Oisarmament in Spaee: The Rough Road to 
Vhmna 1984", in, $paee polic~,,,,,i~btd., at 34. 

163. See, supra, ,this chapter, section C.l. 
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the term ~ "weapons of mass destructlon~ ,,16'4 i t 54mS the t 
: 

the 1948 definition by the CommissiOh fot" Conventional 

Armaments has Lece ived wide approvfll. The lat ter sta'tes as 

follows; 

Yleapons of mass destruct ion sho'uld be 
defined to includtf atomic explosive 
weapons, radioactiv.e material weapons, 
lethal chemical and biological' weapons and 
any weapon developed in the future which 
have characteristics comparable in 
destructive effect to those of the atomic 
bomb 19§ other w€lapons mehtioned 
above. 

Deallng wi th lasers and partie le '~eam _ weapons, Lt. 

Col. A. J. Butler sta..t:ed tha t they are tr considered 1 poin t' 

weapons and not ind iscriminate weapons of mass 'destruc-

tion •• 166 ASATs .can also be considered a "point" w€lapon" l 4, 

• as they aIl targ~t ~p€lcific and ,~imed at destroying 

individual 'satelUtes. 167 , ~ The' Soviet proposaIs to ban 
" 

164. Gorove, S.,. ,"...Linking the ·tJ~ ci Arros in Outel:"' Space", 
(1982) 25 ,Ti:SL Coll. 93 i 1iàsselmann, "Weapons of Mass 

( Oestruc,ticih: Article IV Outer Space Treaty ànd th.e 
Relationship tô' General Disarmam€mt",. (1982) 25 IISL 
Coll~. 9.9, _at 1'06. .' 

, 

165. g.N Doc. SjC.3j30, 13 Aug. 1948. '!'hi's det:lnition was 
later affirmed by' UNGA Res. 32/848, 3 December 1977. 

i' 

, 1 . 
166. But 1er, A. J., "B.eaceEul Oses and 5el f-Defense in Outer 

spac;en
, (l982) 25 IISL Çol!. 77, at 79. 

167~ Halpern, J.N., "Antisatellite Weaponry: The High Road 
td Destruction", (1985) 3 Boston U. Int'l L. J. 167, 

. 182-B~; $ EH! aJ..'so ,comments Dy Chr istol and G6rove in 

, 
~. -, 
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) . 
aIl weapons in 'Outer, space furth€'r emphasi ze. the view that 

• t 

ASATe are not considere.,f, as "weapons of' maS$ destruc-

tion".168 

Articlé IV(2) \.;hlCl), resÇ'!rves the moon and other 

celestial bodies for "exclusive] y peaceful purposes" is not 

'èJ isposed of a s rend ily. Tho GCOpC of this expression has . 

been, d iscussed in extenso in a prev iOU8 s"cc'tion. 169 In 

this context, suffice it to say that while the Soviet Uni09-

has officially interpreted "peaceful" to rnean "non-military" 

in practice, it is in accord with the US definition of it as 

"non-aggressive" .170 

The high1y destat>il izing and offensive character~ of 

ASATs has been widely recogn i zed wi th trepidat ion .171 .As 

. 
(contlnued from prev ious page) 

"Oiscussion Pager on the Legal Appects of the Present 
and Projected Military Uses of Outer Space", ru Paris 
Conference, suera, note 91, at 367. 

168. Goedhuis, D., h.f1at Additional Arms Control Measures 
Related to Out~r Space Could Be Propo-sed7"A in, 
Jasani, B. (ed.), Outer" Space - A 'New DimenSion to 
Anns Race, supra, notes 68, 301-02; also, Christol, 
TbId. 

169, Supra, thlS chapter, sect ion D. le 

170. vlasic, supra, note 94, 171. 

171. "Avoiding Star Wars", t;l.Y. Times, l Feb. 1984-, atA-91 
Vlasic, ibid., 161; Gorove, S., "'Arms Control P.t'ovi
sions in the Outer Space Treaty, A Scrutitlhing Rea-p':' 
pra i sa 1", (1973) 3 Ga. J.. r nt 1 le. Li 114. ' 

1< 
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not6d by Christol 

(1) t i8 evident tha t there are vast 
differenees between the destructive 
capabilities of an Asat and the 
reconnaissance capabilities of traditional 
space objects. For example, the Asat 
seemingly has utility only in an àttack or 
offensive situation, while satellit.es -
although able to serve both civil and 
military purposes traditionûlly have 
been wholly defensi ve in character. An 
operational Asat is to be characterized by 
its highly provocative potential. 
Tradition.:;l reconnaissance satellites have 
been eroployed to acqu i re i"ffrna t ion in 
nonprovocative circumstances. 

218 

,Noneifeless, the official US position with respect to ASATs, 

~- . i s one of vigorous pursui t of the ir development • 

" , 
~ 

,\ 

. . , , 

" 

. " 

--

. . 

", 

••• For the'se fundamentally defensive 
r~asons, -the President ha~ ealled for cl 

prudent, rneasured 'response to the Soviet 
military space threat in order to protect 
d.s. and' AI,lied security interests. In 
hie National Space Policr statement he 
said :' 

The Uni ted Sta tes wi 11 develop and 
maintain an integrated attack 
warning, notification, verification 
and contingeney reaetion capability 
which can effectively detect and 
react to threats to United States 
space systems. 'The United States 
will prqceed wi th deve+opment of an -' 
anti-satellite (ASAT) capability, 
with operational deployment as a 
goal. The primary purposes of a 
United States ASAT capability are to 
deter threats to space systems of 
the United States and its Allies 
and, wi thin Buch l im i ts imposed by 
international law, to deny any 
adversary the use of spaee-ba'sed 
systems that prov'ide support to 

-----------------172 • Christol, supr-a, note 116, 30. 

" 

1 
1 



, . 

, ' 

14 -

219 

hostile military forces. 173 

While the Soviet Union has proposed a "Draft Treaty 

on the Prohibition of the Use of Force in Out~r Space and 

Frop1 Space Against the Ear-th",174 an weIl as declared a 

unilateral moratorium on nuch wcûpons [or- as long as other 

states, including the US, refrain trom plûcing ûny kind of 

ASAT weapon in outer Dpace, 175 i t hû5 never labelled 

ASATs as an ~ûggressive" use of outer. ûpaco. 

Tho intor--rolationGhip of po1itics and law Is 

particularly evident in diocvnsing the logality of ASATs. A 

party will interpret and try to persuade authoritative 

decision-makers so to interpret, a rule in il manner which. 

banefits its oxclusive interest. This io thé approach 

adopted by both the USA and USSR with respect to article IV 

of the Outer Space Treaty. 

As has been rightly stated by Vlasic: 

tac i t acceptance of the use of con tempo
rary unsophisticated space technology for, 
military surveillance and telecommunica
tIons has bean interpreted by the super 

-----------------
113. "US Pol icy on ASAT Arms Control" 1 Commun ication from 

the President of the Un i ted States, House of Repre
sentatives, 98th Cong., 2nd Sess., 3 April 1984, at 
16. 

174. UN Doc. A/38/194 (1983). For a deta iled discussion of 
the 1983 Soviet draft, see, infra, chapter V B.I.(E). 

175. UN Doc. 'A/C. 1/3~/PV .. 10 (1983). 

\ 
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powers as a license for an al/tlQst 
unrestricted arms race ln outer space. 176 

This, i s clearly contrary to the let ter and spi rit of the 

1967 Outer Spa~e Treaty.177 , 

b) ASAT~ and the ABM Trea~ 
Under the terms of this Treaty, the USA and the 

Soviet union "undertake not to develop, test" ()'r daploy MM 

systems or components which âre soa-basod, air-ba~od, space-

based, or mob Ue land bâGod. ft 178 While the agreement 

c learly prohib Ho ABM weapons in outer space, i t does rto~ 

176. Vlaaic, supra, noto 94, 174. 

177. Matte, N.M., Sp\)ce Policy and Programmes Tod~y and 
To-morrow, CRASL,'M~Grll university, 19êo, Gê, vlàslc, 
ihld.; comments madc;~by Prof. Maureen Williams in, the 
1984 ILA Paris Cotlferenco Discussion Paper, suPha, 
note 91, .at ,365 • ./ Contra: Chr istol, who argues t at 
·since the peaceful purposes principle does not apply 
ta outer space, per 6e, ASATs wotilld not be pnlVented 
from be ing placed in outer space"; seo, Chr istol, 
C;Q., "Article IV of tho 1967 Principle Treaty: Its 
Meanin9 and Prospects for Its Clar i fication", (1978) 
21 IISL Coll. 199; Hosenball, S.N., "Present and 
pr08pect~ve Military Technologi~s and Space Law: 
Implications of the 1967 Outer Space Treaty", in, 
Ra'~nan and Pfaltzgraff (eds.), International Securit~ 
Dimensions of Space, supra, note 117, at 215 • 

178. Art. vO> Former Secretary of State Cyrus Vance did 
not think the ABM Treaty prohibited thé, devalopment 
and deployment of ASATs ~ see:.! Read, W. D. & Norrls, 
R.W. , "Military Uses of the Spàce Shuttla", (1960) 13 
Akron L. R. 665, 671. 
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Iorb~~_~!le deve-lopment or testing of ASA! 't~éhnology.179 

Since ASAT and BMD technologies overlap substantially, it 18 

feared that "(~)~ extcnnivo ASAT capability wilt .•• orodc the· 

Sir;çû an ABH Gystem couIc: "'milGqunradc" 

as an ASAT to drcumI,'-"nt th'! provirdonr; of t!l'! ABri Troaty, 

this conclusion :rOstfl on the boli('f that an pxtl'>nnivc ASAT 

'syst;'em "would pt"obably have Gomû AÈm capabili ~y". This is 

in v iew of the nôg l 'ig ible ct ifference betwcen bûll istic 

trajectory interception r which the l\BM Troaty bans, and 

,orbital interception, which it doea not him. 181 The 

u8efu1i1es~ of thin approach was confirmed' in il recent 

,stalement by Dr: George Keyworth, US r.;c ionce a~v isor and 

d~r;ector of ttlo Office of Science and Technology Pol ley., 
1 

While talldng about m~ar-term r~soarch milèstoncs for thé 
~ 

SOl plan, 'he statcd that: 

One ia a geosynchronous antl-satcll i te . 
capabllity. It may nct necossarily be the 
best way i:or the ABAT mission, but a 
geosyn,chronous anti-satell i to" capabil i ty 
is important ta test the technology to 
destroy missiles in e~ch of the three 

179. Garwin, R.L., Gottfried, K. & Hafner, D.L •• "Anti
satellite Weapons·, Scientific American, Vol. 250, No. 
~, June 1984, 45 t a t 52. 

180. Deudnoy, D., "Onlocking spaeo", (1983) 53 Foreign 
policy 91, at 101. 

181. Ibid. 
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layers. 162 

The development r testing, or, deplol''I1\ent of ASAT 

systems eould undormine the prohib i t ions in ilrt iele V(l) to' 

thé extent ';uch "yslçmn or componontn werc du<)l-c~pcblo fot:' 

ASM use or nid.,d th-: dc··elopr.1cnt oC f>pélCe ba!>ed ABM 

syst*,:ms. 183 

At prû~cnl, thf'! on:y npncocraft 'Jrilntcd protoction 

undet:' the AO~l Troaty aro thÇ>oc uned by parties as their 
. 

"national tochnical meanD of vot:'ification" of compliâncé 

with SALT agroomentn. 184 

c) ASAT:. Onder Other Arma, Control Agreements 

Several othot:' in ternat tonal ag reements afford 

protection to sa tell i tes and çonstrain offensive mil Hary 

uses of outer spaco. Briofly, thoso Ineludo: 

1. The ITUConvention18S and rolatod " ûgroom~nt5 provide 

lé2 » , 

183. 

184. 

lBS. 

'1 

Ci tad in "Arms Contt:'ol in Outer Spaeo", Hoarings 
befot:'o the Subeomin ittee on In torna t ional Soeut:' i ty and 
Scientific Affait:'s, Co:nmittee on Fot:'oign Affaira, US 
Housè of .Representativ~s., 98 th Cong., 1984, a t 374 
hera~naftot:' cited as ~ Control in Outer Spac'e 
He~rlngs). 

Ibid. , 375; soe aiso Halpern, sUEt:'à, note 167 r 191. 

Art. XII. 

SUEra, this chaptar, section 0.4. 
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regulations in tended to prevent or min imiz.e t:'ad 10- ~requency 

interferenco with oatcllites. 186 

2. The "Hot Lino" M<)(lcr;'liziltion A(Jreement (j~ 1971 187 
, 1 

requirofl ':hât. thn (JS and th") USSR c"lrablü;h and ll1illg-,_tilin two 

direct cor--... 'TIllnication linkr. :::;atollite. 

3. Tho "Accident f1<'ûouron'" Agrecmi}nt of 1971 188 and the 

Prevention ot NucIonr War Açtroer'H:J:nt of 1973 6
189 - -::all for 

notification nnd conoultation ohould n riak of nUè:~el'll:" \oIar 
, 

arise from dotûction of unidentified objects on early 

wllrning oyotoms, 01:" from any <lcc~dontal, unnuthorizod, or 

other unexplained inc ident involv i ng the poasible de tonation 

of a nuclear weapon. 190 Whilc the agreements do n,ot Eer 

se prohibit interferenoe, with satellite early-warning or 
, 

militllry communication satellitès, any Interference would be 

186 • Ibid. 

187. Agreement Between the United_ States of America 
Union of Social ist Republ ics on Measuros ta 
the Direc t Commun icat ions t.ink ~ supra, noto 
also, 1nfra, chapter V, section B.5. 

188. Ibid. 

and the 
Improve 

4Si see 

189,. Agreement on Moasurés te Reduce the Risk of Outbr-eak 
of Nucloar WJr Between the Uni tod States of Amedea 
and the Union of Soviet Soc:ialist Republics, sU.l2ra, 
note 45; see, al'so infrll, chapter~v B.3. 

l~O • Ibid. 

,~ 
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incompatible with the. spirit of the agreements. 191 

4. The Salt l Interim Agreement (1972),192 which 

prohibitn interf~renco with ~ationdl 

~erification.193 

,'5. Thé Tro<tty on th.-: Li,mi tlltion bf Str;ltec:.1Îc Off{'n:.1.ve Arms 

(SALT iI),J94 nlthouqh not rntified as yet, r~peat5 the 

SALt l prohibition on intorférence with natIonal technical 

m~ans of verificntion. 195 

Al though 'the obI igatioAs of these agreements are 

substan t ial, they have not prevented il compatit ion in ASAT 

weaponry by tho two spaco powers., The major drawback of an 

theso ogreemontn, 19 that they do not spocifically Ilmit the 

testing, acquisition and doploymont of ~uch weap0l'1s, the 

ç'orollary bo lng tha t each aide mus t antie ipa te tha t the 

• 1 weapon will in fact be used, and must therefore take 

appropriato moasures. 

, , 

191. Gray, C. S., American MIl! tary seaee Pol 1er, Univ'ersity 
Press of Amerlëa Ine., Cambridge, Ma~s., 1982,. 79 .. 

192. Suera, this chapter, section C. 2. 

193 .. Art. V. 

194. Supra, this chapter, section C •. 4. 

,195. Art. XV • 
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2. Sp~ee~Based SMD and the ABM Treaty 

a) The Definition of Development in the ABM Treaty 

Articln v paragraph 1 of the AB/I! Treaty' prohibits 

al1 mobile ABM ,-ystems and cemponents, speeifically 

inçluding space-baged systems. It states: 

Each Party undertakcs not ta dovclop, 
test, or d t'2lploy ABM sy<Jtams OI:" compononts 
which are !loa-baned, air-béHwd r 3paco
basad, or r:-;obil(> Innd- baoed. 

The, tf!r;"l "dflvelop" i!:; the koy lo detormlnlng th~ 

scope of the bim on f'ipacc-bnscd systomn. r n ronponse te a 

question on tho nOi\ning of the' word "dovelopment", 

Amb21ssador Gûr<lrd Smith,' Chiof of tho US SAL'!' l delegation, 

made the fol10w10g written sub~i9sion te the Senate Armed 

Serv iees Comm i t tee: 

Thu prohihitionG on devolopment eontained 
in the ABM TrOll ty would start a t tha t part 
of tho dovolopmont p.rooess whore field 
testing i5 initiated ,on either a prototype 
or broadboa~d modol. rt was undecstood by 
bath Bides that the prOhibition on 
" de v e 1 0 pm c n t fi ê1 pp l ~ est 0 a c t i vit i é S 

involved after a componcnt moves from the 
laboratory' dcvclopment and testing stage 
to the field testing stage, wherever 
performed. The fact that carly stages of 
the d 0 vol 0 pm 0 n t pro cos s, suc h a s 
laboratory testing, would pose ~rohlems 
for verification by ~ational technical 
means is ~n '. important f~csideration in 
reaching ttflS dofinition. ' 

196. "Military Implications of the Treaty'on the Limitat .. 

,. 
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This unilàteral del,inition was never the object of 

àn 4greed statement during the nego~iations, and Soviet 

officiais have not publ iel)' tlt,1ted whf!ther thf!:' <1qroe with' , 
i t • 197 BOWOV'H:', fJubnr:quon t pr,1C t. lc(> by the us êlnd USSR 

supportn thir; 
. . lQO Interpretatlon. ' Doth Partie'ô> have npent 

bUlionn of dollar,> in mm rO~0.)rch and development,199' 

and havo !10Vor p'lote~.t!)d thilt nueh aets are in violation of 

--~--------

(continued from previous page) 
ionr; of Anti-Dalli!'ltic Mig~iles Systems and the 
Interim Agreement on Limitation of Strat~gic Offensive 
Arms~, Hoaringn boforo the Commtttee on Armed 
Servicoo, us Senate, 92nd Cong., 2d Se55., 1972, 371. 
(heroinaftor citod as the ABM Treaty Hoarin~sl. 
Ambassador Smith'n dofinition han boen uRed and 
acceptod in ntatoments submitted ta Congross by 
President Reagan. Seo ft FigeaI Yùûr 1985 Arma Control 
Impact Statomentn"; US Congo Joint CommittoQ, 98th 
Cong., 2nd S095., 1984, 212, at 252. 

197. Privatùly, tho Soviot5 have indicZltod thZlt thoy are 
'under no obI igiltion ta COffi:':'lent on dOcumenta propared 
for US r il t i' fic a t ion. S 00 t If J u n 0 19 a 4 Nat ion a 1 
Campaign to Save the ABM Treaty Roport on the rm~act 
of United State!3 and Soviot Dali i!3tic Missile Dofense 
programn on the ABM Troaty", in, Arros Control in Outer 
Spaee Hearings, supra, note 102, 369. 

19'8. Stato practice mùy bo rcderred ta in intoq:koting a 
Treaty pursuan t to art. 31 D) (b) of the Vienna Con
ven t ion, .supra, this chaptot:', Sect ion B.1. '-

199. "Pontagon Says It May Revise Antibal1istic Missiles", 
N.Y. Timùs, 24 March, 1980, at A-I9. Seo also, 
Stevens, S. l "The Sov fet BMD program", in. Carter, 
A.B. and Schwartz, D. (eds.), Ballistic Missile 
Defonce, The Brookings Institution, Wash., D.C., 1§84, 
182-221. 
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the ABM Treaty. Sy failing to protest, bath Parties have 

tacitly accepted that laboratory research i5 permitted under 

the ABM TrQ~ty.200 

Th,,=, neqotiating history of the Treaty also reveals 

- 'that the prohibitions contained in article Vell app1y to the 

, 
• 

development oç nystems or components which can be monitored 

by NTM of verification: 

lt was undol:"!Jtood by 'both sides tha t the 
prohibition on "development" applies to 
activitioa involved after a component 
moves trom the laboratory development and 
testing stago to the field testing stage, 
whenever por formed. The fact tha t early 
stages of the developmont process, such as 
laboratory testing, would poso problems of 
verification by national ::ochnical méans 
ls an important 21Hnsidùra:::ion :in reaching 
th! s dofi n it ion. 

Articlo XII, which providos for comp1iance by 

-national technical means of verification", further supports 

an interpreta t ion of • devolop' as refe!::'r ing . to "f leld 

200. Smith, M.L., "Legal ImplicatiQnn of a Space-Based 
Ballistic Missile Defense", (1985) 15 Cal. Western 
Int f l L.J. 52, 66. 

2,01. See statoment by Arnbassador Gerard Smith before the 
ABM Troaty Hearings, supra, note 196; see also, 
sdineitor, G., "The ABM Treaty Today", in, Cartér, 
A.B. . and Schwartz, D. ~edg.), Ballistic Missile 
Defense, slIpra, note 4, 2:t ' , at 228. Accordlng to 
Alan M. Jones: "[t}he A M Treaty ostablished an 
artificial distinction in whiqh the maîn criterion was 
not tho weapons acqui $,i t ion \prÇ>'cess but rather the 
ability of each sido to monifor the other's weapons 
programs by its own intelligence collection assets". 
See, Jones, supra, note 49, 44. 
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testing" as opposed to "laboratory" development and tèsting, 

as such systems can not detect laboratory developm~nt. 

Furthermore, the prohib ition of art. V(1)' on1y 

applies to ilctivities thnt are elearly ABM relatod al1d 

associated with ABM funetions or mi.ssioris, i.eo l that are 

"tested in an AB~f modo" against "stratogie ballistie 

missiles, or tho ir elements 'in fl ight traj oetory." 202 

thus, il side could develop, test and doploy ASAT we-apon~~ 

prov ided -such weapons we re no t capa bIc 0 f coun ter Log 

strategie baIl iatie missiles or thoir elements ln f1.ight 

trajectory or tested in an ABM mode. 203 

For the purpose of ca,tegortzing programmes in the 

dèfencq budget, the Pen tagon haS divided the researeh and 

development process into five stages: basic research,204 

explora tory 'deveIopment~20S advaneed development; 206 

'1, 

202. Art. t'l. The us unilateral statement on the meaning 
of If t~sted in an MM modo" states that the Treaty ls 
not intended- "to prevent test Ing of non-ABM eomponents 
for non-ABM purposes". Cited in Jones, ibid., 45. 

203. Art. Vl(a). 

204. Which involves efforts direeted towards the expan$ion 
of spec if le knowl edge of na tural phenomona, but not 
tied to a specifie program. Sca, Arms ControL ln 
Outer Space Hearings~ supra, note 182;-r69. ---

, , 

205. Includea efforts directed towards the developrnent of 
mater ials and componen ts wi th potential appl ieati'ons 
to new mil itary i::> weapons. Emphasis 15 placed on 

~) '/ 
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engineering' development~207 and operational systems 

, development. 208 , The DO 0 ca te go t" i z a t ion 1 r e ad in 

conjunction with Arnbassador Smith's written statement, 

suggests thqt article V would permit basic research and 

those aspects of explora tory and advanced development which 

preceded field testing. Art icle V would ban field test ing 

as part of ~xploratory and advanced development, as weIl as 

engineering and operational systems development. 209 

Current plans of the Reagan administration for SOI ~ 

( con t i nued from prey ious page) 
• explôring the fe'asibil i ty of var lous 

military problems up to the point of 
prototype fabrica~ioni ibid. 

approaches to 
breadboard and 

/" 
defelopment of 
or operational 

1 

20~. 

207. 
'" 

208. 

Involves efforts directed 
experiméntal hardware for 
testing: ibid. 

toward the 
technical 

Efforts directed toward the development of a particu
lar systém eng ineered for service use, but which has 
not been approved for production and deployment: 
ibid. 

Efforts directed toward the continued test, develop
ment, ev~luation and design, improvement of projects 
which have enten~d the production-deploymE;:nt- phase; 
ibid. 

209. This interpreta tian was advanced by Arnbassador Smi th 
during the ~ Treaty Hearings: ..... [a] rticle V ••• 
places no constraints on research and thoae aspects of 
explora tory and advanced devel&pment which preceded 
field testing. Eng ineering development would clearly 
be tprohibited'": supra, note 196, 378 • 

. i 
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tend to be rSither confus ing. The first phase of the SOI 

deveropment schedu1e, the research pha'se 1 would ex tend ta 

the early 1990's when a decision on whethèr ta enter systems 

development . cou,ld be made by thé President and Con-

g!"ess. 210 As underl ined in the Fletcher Report, such a 

,decision can only be made after a series of demonstrations 

have been effected. 211 soro Director Lt. Ge n . James 

Abrahamson has recently stated that research n~d development 

"with significant technology demonstrations" can be "carried ' 

out" without violating the ABM Treaty.212 Th! s posi t ion 

was recently amplified by presidential science advisor Dr. 

George Keyworth III: 

Asi it's emerging, the Strategie Defense 
Initiative would rnove towards a series of 
progressive demonstrations of evolving 
subsystems. Each of' these demonstra t ions 
would test out a piece of militarily 
meaningful, techn010gy. These would be 
building blocks from which an eventual 

"', system could be des igned, but in and of 
themse lves ltlOuid no!; const i tute a weapons 
system. Such activity would be fully 
within the provis.ions of existing, treaty 

210. t:xcerpts from Lt. Gen. James Abrahamson Sta temen t to 
Congress, 9 May 1984, reproduced in, Survival, Vol. 
XXVII, No. 2, MarchjApril 1985, 75-79, at 75. 

211. ·Panel Urges Defense Technology Advances", AWST, 17 
October 1983, 16. 

212. ·Strategie Defense Group Speeds Efforts·, AWST, Il 
June 1984, 16, at 18. . .. 

) 
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limitations. 213 

This position has been strongly cr~ticized by 

AmbasBador Smith ar,','J' others. 214 The di,,~r-gence of 

opinion stems from '-t~~ definition of what.~nstitutès 8n 

"ABM system or component". 

b) The Definition of ah -ABM System or Component· 

Pursuant t9 article II of the ABM Treaty, an "ABM 

system" Is one that can counter str-ategic ballistic missiles 

or the ir- elements in fl1ght traj ectory, currently consist Ing 

of: 

( 1)' ABM in terceptor missiles, which are intarcep-

tor missi les construc ted and deployed for an ABM roIe, or of 

a type tested in an MM mode; 

(ii) ABM launcher-s, which are l~unchers constructed 

213. Cited in, Arms Control in Outer Space Hearings, supra, 
note 182, 371. For il summary of the report out! in Ing 
sor test plans according to categories cre'ated in the 
ABM Trea ty, see r t1 SDI0 Reports on ABM Cornpl iance" , 
Military Space, 29 April, 1985, 1-3. 

214. 'According to Ambassador Smith: "The first point in 

= 

t:ime we can see them doing something [wi th NTM of 
\terification) that ts where the ban (on development) 
star~ts" • Thus, demonstt"ations of ABM components, if 
outside thé 1aboratory, are not perni t ted by the MM 
Treaty. Seé Address by Ambassador Gerard Smith, MIT
Ha'rvard Sutnmer Program on Nuclear Weapons and Arma 
Control, 27 .June 1984. See also Arms Control in Outer 
Space Heat4ngs, ibid. 
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and deployed for launching interceptor missile$~ and 

(Ui) ABr-{ radars, which are radars constructed and 

dep~oyed for an ABM rol û, or of a type tested in an ABM 

mode. 

The ABM Trcllty ûlso prov idcG for rost r letions on 

-ABM systems bnscd 0:: other phynicnl pdnciples and 

including compon()ntG capable of substituting for ABM 

interceptor misai 1 cn, AB~" launchors, or ABri rad<lrs n
• This 

restriction i5 Gût fOrth in Agro~d Statcment D ta the ABM 

Treaty which statos that: 

note. 

(1) n arder' ta insure fulfillmont of the 
ob! igation not ta, cleploy ABM systems and 
the ir components except as prov idêd in 
Article III of the Treaty, the Parties 
agree that ln the ovent' ABM systems based 
on other physical principlea and includ ing 
componellts capable of Bubet i tuting for ABM 
interceptor missiles,< ABM l'aunchers, ,Qr 
A8M radars are' crea tad in' the future, 

1tiecific limitations on such systems and 
e Ir componen ts would be subject ta 

discussion in acc'ordanco wi th Art ic le XIIi: 
and agreement in ffgordance wlth Article 
XIV pf the Troa ty. 

Cérta in aspects of' thi S sta temûn t deserve spe.c tal 

The negotia t in9 hi story màkos clear tha t t.echnolog ies 

sllch as those be ing considered by 000 ta achievE\ SOI 
l 

objeot ives, notably lasers, partie le beams and infrared 

21 s. Agreed statemonts, Common Understand i ngs, and Un ilat
eral '$tatamentà regarding the Treaty wi th the Union of 
Socialist ~epublics on the Limitation of Anti
Ballistic Missiles, 26 May, 1972, para. [0], Il ILM 
769, at 797. (emphasis added)oo . 

d' 
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envisaged as fut ure ABM components. 216 

to' the prohibition on development of 

s pace- bùsod ABM sys ton s, 21 7 the prohibitio1'1 on ABM 

systems "bascd on othor p:Iysica! princ iplos" appl ies only to 

the deplaymont, not to th~ dovolapment and tosting, of fixed 

ThUri, r08û(lrch, dO'lr:l.opment, ând tosting 

(but not doploymontl of fixod, lônd-bùsod components 

utilizi(1g diroctod onorgy syntems ouch as 1G'l[Jorn or particle 
" 

beams is pol~mittod. 218 

Excorpto fram the ABM Troaty Héarings also reveal 

that Agreod $tatoment D Wil9 aimed at prohibiting dep10yment 

of l3ystems capablo of substitutinu for ABM components: and 

not l1\erely suppleme.nting them. 

dealing wi th fixod, land- basod 

In response to a quest ion 

lasor R&D, Dr. Fostor, then 
j.. 

,Oirector of Defonse Rosoarch and Engineering, stated that 

/ 
216. This Interpretation ls 6uppotted by Ambassador Smith,.! 

who atatod that ,,'the 'Parties t)avo agreod that nô 
furthér tYPés of ABM systems based on other phys ieal 
pr incipl es ••• can b~ deployed unless the Treaty 18 

217. 

218. 

, am~ndod". See, ABM Trea ty Haar i ngs, s.upra, note 196, 
295. Moraover '!lin a statement bafora the S&nate 
Foreign Relat ion Commit tee, Sec rotary of St.a te Dean 
liusk said that "the Parti.es have agreed ~hat future 
exotic types of ABM systems, i. e., systems depend ing 
on euch dOl/ices as lal:!ers may not be dep10yed ." (1972) 
67 Depit State Bull. 920. 

Schneiter, SUEra, note 201, 227 ; Jones, sUEra, note 
49, 47-55. 

Art. V( l ) • 

III 

~ ~ ( . 
. . 

>-
.. ~1, 
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(a) laser éould be used as' part of an 
.' auxiliary, designator system but-J it could 

not be used in substitution fpr the prime 
detector, that 15, the ABM"l~adar, Or 
interceptor missile component. ~ 

234 

This interpretùtion a1so corresponds with the State. 

Department's analysin of Agrocd Stûtomont D: 

DevJc·es othor than ABH interceptor 
m issUes, ABM launchérs, or AB1'1 radars 

,~~ould be u!3od as adj uncto on ilO ABM system 
p~ovided that such devicoo wore not 

, ,cap)ble of subst i 2~b Ing for one or more of 
theao camponents., 

pa • 

" 

Reagan Adrnin i strat ion of f ie ia1s interpret the term' 

"7ponents tt in such () way ns to lncl ude wi th!n i ts scope 

only ~those dov i~os 'capable of performing'" tho complete 

functit'ln of or sub9lit',lte on li stand alone basis for an ABM 

~ component as defineq in Article II of tho Treaty.221 Such 

an ïnterpretation wou Id , perm it sig nifican t "demonatra tion-s
\ 

'"" . ' 

outside the Illboratory of spaco-based BMO related technology 

which did not involve a "component ... 222, 

-' 

'219. Testing of :Juch systems and their components must .be 
c0nducted at designated ABM teat ranges pursuant to 
art. IV. 

220. MM Treaty Héarings, supra, note 196, 222. 

221. "Letter of Submittal by the Secretary of Statfi' to the 
President on, the ABM Treaty and the Interim Ag~ee
ment", in, ABM Treaty Hearings, ibid., 78-97, quoted 
at 81; see also, Jones, supra, note 49, 49-55. 

, 222. Arma Control in Outer Space Hearings, supra, noté 182, 
370. 

" 1 . 
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The relationshlp between Agreed Sta tement ' 0 on 
l' 

·other phY9i~){ principles" and the undertakll"lg in article V 

on .. space- bilnod" BMf) 5y!.>tomn or componentn Ciln be s impl y 

$ta ted : i'my tc::t ing "in an Am, t'lodo" of fixcd l.:md-based 

lasers, Gennoro or p<lrticle hO<1mn "that would be rolevant ta 

space-baocd UMD tochnoloQ 1'15 can bo annduc'tcd wi thin the 

,terms of the Tr:-caty.223 J\S for space-bnaod BMD systems, 

devices that are not tostod in "nn ABM Modo" Lo. against 

• stratog ie ball i st le missi! os 0):" their olements in flight 

trajectory", arc not BMD nystom!} or components, and are 

thereforo' ûllowed. The latter would allow tost ing of space-

based laser components,' !Juch as pointing and tracking, 

agaio~t oon-ballistic missile targets,224 rogardlQss of 

223. Administration officiaIs claim that plannod demonstra
tions will provide useful data for future system 
deploymeot, but will not by thomselves be capable of 
per forming the functiona of ex ist log Al3M components .. 
Dlsagreement has already surfaced with respect to the 
1988 sehed uled test of the Airborne Opt ical ' -System 
'(AOS). The administration faela that the AOS 19 not 
an ABM component, "but merely an adjunct to the Ter
minal Imagi.ng Radar", Seo, "ABM Troaty Limita sor 
Cooperation", Military Space, 1 April, 1985, l, at '2 .. 
Contra: Arms -Control In Outer Space Hearings, ibid. 
Proponénts of the ABM Treaty argue that present- admin
istration policy is di fficul t to reconc Ua wi th the 
provi'Sions of art. V, and that its prohibitions apply 
to deve19pment of components that can be monitored,by 
NTM. 

(' 

224.. Jones, supra, note 49, 55: s~e, - a1so, Gray, supra, 
no te 181 , 81. 
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the BMO &ppl i.cations of Buch te'stihg. 

c) Definition of the Terrn Space-Baeed in the ABM 

Treaty 

The diacr:epqncy between permitted development and . 

tes,ting of fixod, land-basod BMO systemn and the prohibition 

of developmnnt and tont ing of apnee-basad BMD systoms raiaes 

the subject of the Interpreta tion of .. space-baood" in the 

ABM Treaty. Cortain SDI projocts, such as the Homing 

Overlay Exporimont (HOE), lnvolve land-basad launchere ~ith 

component!.l wh ich would J operate and accompl ish the Ir, mission 

in space. 225 

Tho ADM Treaty containe no definit~on of the terni 

"spaCé-basod", nor was the iS8ue l~;scuesed during the 

ratification hoadings. _ Furthermor-e, no definition or 

delimitation of the ter-m "space" ~s conta nad in any othèr 

international agreement. 226 However, it la generally 

225. Jonoe, ibid. 

226. See, -Treaty on Outer Spaco", Hearings Before the 
,"Committoo on Foreign Relations, US Senate,' 90th Cong., 
let Sess., 1967, 17. Several theories have been 
proposed rogard ing the defin i tion/del im i ta tion of 
outer space. Seo, Cheng, B., "The Legal Reg ime of 
Airspace and OUter Space: The Boundary problem Func,. 

.tionalism Versue Spatialism: The Major, Premises", 
(1980) V AASL 3237 Matte, supra, note 29, 70, 
Haanappel, P. C., "Air Space, -Outer Space and Meso-

, j 
1 
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aooepted tha,t an Object in èarth orbit 18 ln outer 

space. 227 The term Mbased" is more easily defined. Its 

ordinary' mCilning includes inter a1ia a starting point. 228 

In disCU!l!Jing the !lOf;, it was notùd thût 'lit i5 tho basin9 

tha t 1 ~ d?bYrmin lng. The troLl ty clcûrly permi tn interceptor 

missile5, which fly' 1..;hon thoy opor..'ltc, pr:-ovidod that 

launchors <lCO fixod". 229 The scopo, ot tho ter,m "npace-

basad" should theref9re bo confinod to BMD componontG which 

st'a placed in earth or,bit. 230 Consequently, land-bagad 

comporients such as the HOE may ho devéloped and tast~d in 

, '( continued from prov ioua page) 
space", (>1975) 19 trsL Coll. 160, at 161-

227. Seo test imony of thon Secrotary of' State Dean Rusk 
during the Outer Spaco Troaty Hearlnga, ibid ., at 17. 

228. The Concise Oxford Dictionary ineludes the followtng..r 
relevant dofinitions, of "base": 1. that on which 
anything stands or dopends: support, foundation: 
principle, starting-point. The Concise Oxford 
Oictianary (7th cd.), 1983, 72. 

,229. Schneiter, supra, note 201, 226. The ROE would be 
slmUar ta ICBMs, which travol' through space on the 
way ta aceompl ishing their mission, and are considere~ 
land-baged bocause the launchers from which operations' 
commence are permancntly located on the graund. 

230. AccorcHng to Jones,· this' would raise the possibUlty. 
of test 1ng sub-orbi tal lasers, for 1 example, against 
Il strateg ie baIl latie missiles or' the ir elementa in' 
flight trajectory". Jones, supra, note' 49,. 63-64. 

.. 
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space wi tho_ut violating the ABM Trea ty. 231 

Although many halle argued that the ·SOI program 

would requiro the renuncL1tion of the [ABM} troaty",232 

tIC ambiguous lanqungo of th>:' J\Dr1 Trü<1ty permits 3uhntllntia1 

partial teGting of co::npol'lOntn for :tpacc-bascd BMD systoms,. 

while prohiblting full-sY9tem tosting in <ln ARM modn.},~ As 

noted in Hilitary Spaco, "the Ro."lgan adminir;tration haB 

elther Oltt foxod or given in to, ABM d~fcndors by delàying, 

until the prosident loavos offico, tosts that could violate 

thé (ABM] troaty.ft233 It wou1d seom that "thù ADM Troaty 

i8 being ovortaken by ovonts, 234 and undermined by top US 

officials. 235 Thoro i5 no doubt r howovor, that dOPloY-
fi 

~31. Gray, supra 7 nota 181: contra, Jones, ?upra, noto 49, 
56-57, and Sehl'leitor, supra, note 201, 229-30. 

232. "SDIQ, Reports on ABM Complianeo", Military Spaeo, 29 
April 1985, l, at 2. 

233. "ABM Troaty Limita SDI Cooperation?" Military Space, 
1 April, 1985, l, at 2. 

234. Supra, note 231, at 3~ 

235. S~Era, note 233. Severa! top US official havo indica
ted that, 'a t some point in the future' (probably in the 
early 1990· s) the ABM Tteaty might have to bo aInended. 
Seo, Lt. Gen. Jamos Abr~hâmson, -ibid.; "Weinberger 
says ABM ~act May Ultimately Need Amending", N.Y. 
Times, 25 March, 1983, at A'-9. 'l'ne Soviet,delegato to 
the UN, Mr. Potrov,sky haa reeently stated tha t .. [t} he 
programme adoptod by -the united States AdmJoistration 
to, develop the so-cal~ed lar;ge-s~~l'e, an ti-baIl lat ie 

, ' 
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ment .of a 'n~tionwide defence aystem to protect against\ 

bal! ist le missiles would be inconsistent wi th the ABM 

Treaty. 23~ 

3. Spaee-Based BMO and the Outer Spaee, Treatl' 

The Outer Space Treaty has l.tttle, affect on the 

establ ishm~n t of il OMO. tt io submittod thnt tho legality 

of the deploymont of !luch n !lys tom doponds on the type of 

weapons to be unop ~ Art ielo IV( 1) of the Outor Spacû' Tr:oi,lty 

prohibi ta plaeing .. nuc lear: weapons" Ot' other " wOilpons of 

mdas destruc tian" in oarth orbi t. Tho borun woapons ilnd 

small homing vohleleo currently under study as componentll o.f 

a spaeo-baoad BMO do not eonstitute ""€lapone of mass destruc

tion,237 as their succe.ss deponcJs on tneir ability to 

zero-in on a small target. 238 The potential ~se of. X-t'al' 

(eontinued from previous page) 
., missile defence system is totally incompatible wlth 

that,major [AB'M] agreement". UN Doc. A/C.l/39/PV.32, 
(19

1
84), nt 27. 

236. tbid., 3. , 

237. Sec a discussion on the underlying motivation of the 
Administration in, Arms Control for Outer Spaee 
Hearin9.!!t supra, nota 11f2';" 372-73, 

238. Sea, supra, thls ch<?pter, sectiùn E.l(êl}. 

-, 
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luers, hôwever, would be prohibited under art. ~...v. 239 

Such a laset:" dot:' ives i ts energy from nuclear explosions 

whlch thcn send int~n(lc ,,·pulses of X-raYfi at Qncmy missiles. 

The u~o of sptlco-b<1sed X-rny InGor':; \'lOuld [llso contlJ<lvene' 

article l of tho Pi'H"tial Tost Ban Trcnty.240 

l\ final inDuo to cbnnidor:-, li.; whcthor the 'doploy-

ment; of tl spacc-blwod BMD W'ould contral/one tho obligation of 

using Ol1tor spaco for "poilcoful purposon". M d i:3cussed in 

the provious soction, the torm ~pcacoful" i5 gonorally 

interpretod as mono ing "non-aggrossivo" as opposod to "noo-

military" • S1n<::,O ABMs are moant to pro\! ide il 'dû fonce 

system, thoy are regarded by the majority of, weiters as ., 
being "non-aggrossivo" .241 

239. MeredIth, P., "Tho Logal1ty of a High ..... Techno1ogy 

,24Q. 

241. 

Missile Dofonce Syst.em: The ABM, and Outer Spaoe 
Treatios"" (1984) 78 A.J.LL. 418, 4231 Ruina, J., 
"The Arms Race in OUter Space", paper presented at a 
conference aponsored by t.he UN· Assoc ia tion in Canada 
.!!Ind Canad ian Student ,:Pugwash on International Soeur! ta 
and Outer Space, in, Proceedings of a Conference Hé1 
at McGrIl University', 16-17 March 1984, at 40. See 
also, -tthe replies furnished by Or. N.M. 'Matte,M. 
Bout~ly and D. Goeqhuis to the question: "What are 
the 1aga1 tmpl ications of the plans to build BMD 
systems?", in, the "Discussion Paper on t.he Legal 

\Aspects of the Present and Projected Military Ùses 'of 
Outer Spaco", supra, note '91, at 365 ... 68._ 
j 

~rist01, commenta mada supra, note 91, 367. . .. -
Me'kedith, su1ra. note 238; Stein 'has stated that: 
"C1~r1Y [art cIe IV] does not prohibit ••• sa tell i t,es 
or· ace )'tations hav Ing anti-missile, commun icatio'ns 
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At 'present, hdwéver, this question i9 rather 

academic', sinee, as noted by Penê Mankiewicz, 

• •• le PrOsident Reagan a dôcl ar~ que la 
satellitation d'instruments capables dé 
d~truiro los fuaGos nuclô6ires de 
l'adversaire est uno activitl) pncifique 
parce quo purcmont dOfonsivo, destiné !.' 
main'tenir la paix. Il me somble que de 
telles prômisses prôemptent toute 
inte~prêtation jucldique des traitGs 
~p8ciaux: s'y prAter, pet"meUez-moi ~i1te 
8)(pre'ssidn, est chasset des chimê res. 

. ' 

'C continued 'from previous page·) . 

" 

.. or other mil i tary functions 8S long as tney do l'lot 
carry tlUClèar or other mase destruction weapons"; see 
Ste in, €., ,. Legal Reatra ints in Modern Arma Control 

'Agreements", (1972) 66 A.J.I.L. 255, 262-63. 
The Soviets have aecused l'resident Reagan' s global 

ABM defena6 gystem: 1- as p/:'oj ecting an unrestricted 
arms race into outer space, see, Andropov statement, 
41 New Times, Oct. 1983: 2- as an active combative U$O 

of outer: space, see, UN Doc. A!C.l/38/PV.10 (1983), at 
24, and; 3" as violative of the ABM Treaty, sea, UN 
Doc.' A/C.l/39/PV.32 (1984)', at 27, but not as an 
"aggressive" use of outer space. 

242. Supra, note 91, 360. 
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CRAPTER IV 

SOM! PBRENNIAL PROBLEMS IN ARMS CONTROL TREAT·IBS 

VERI FICATION 

Y" 
The SALT 1 Ant.i-ballisti'c Missile (ABM) 
Treaty could not hav~ been achieved had 
not satellite reconnaissance ",baen 
available, and i t and future agreements 
could not roma i n ln effec t were suc h 
reconnaissance capabUitios not avaUable 
for verification. Any threat to these 
capabilities cduld cioom arma control and 
re8~1 t in rapidly escalating arms races. 
Interference with such capabilities would 
not only contraveno agreements like the 
ABM Treaty but could immediately hal t any 

-::t'8straint on weapons procurement. The 
provocation would be so lstrong as to be 
considered an act of war. 

$ 

242 

Slnce the ver ifica t ion of most of the exist ing 1 and 

any future, outer space arma control treatie s mus t largely 

be conducted from space, by reconnaissance sateHites, it ta 

appo!'Jite to consider their legality a~ an initial issue • 

, 

1. Scoville. H. & Tsipis, K., ·Can Space R~main a Peace
fuI Environment? Il The Stanley roundatlon, Occasional 
Paper 18, July 1978, 8. 

2 
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1. Seace-Based Reconna i ssanee 

a) Sistorieel Perspective 

Aerial reconnaissance, although still militarily 

significant, has been subordinated to satellite reconnais-

'Sance sinee the late 1960$. Its zenith in public awareness 

was following the infamous U2 inc ident, in which the Soviets 
\, 

felled the US reconl1a i seance aire raft, pilQted by Franc is G. 

Powers, on l May, 1960, 1200 miles inside theïr terri

tory.2 

From a diplomatie point of Iliew, the U2 
incident was costly not only because the 

'plane was vulnerable to Soviet SAMs 
(surface-to-air-missi les), but aiso 
because the United States was diplomati
cally vulnerable, and could not cite any 
legal support or legitimacy for Us 
actions. It was thi s d iplomat le and poli
tical si tua t ion ••• t hat f~rced Eisenhower 
te suspend the U2 program. 

The U2 reconna issance aire raft clear l y transgressed the 

sovereign rights of the USSR articulated in the 1944 Chica90 

2. Fedele, F.,· ·Overflight by Military Aircraft in Times 
of Peace", (1967) 9 Jag. L. Rev. 15. 

3. Steinberg, G.M., Satellite Reconnaissance - The Role 
of Informal Bargalning, praeger, New Yor~, 1983, p. 
4'6. 

a a 
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Convention. 4 This "penetrative" reconnaissance, 5 i. e. 

that which penetrates the envelope of sovereigt'l airspacèl i5 

to be contrasted with "peripheral" reconnaissance, which 

does not. 6 Accord log to OSAF, 

the United StatQS has maintained the view 
that astate has no dght te prevent the 
use of international airspace for purposes 
of surveillance or observation of its air
space or terLitory. It is Common pt'actice 
for mil i tary a ircra ft to fly in the in ter
national airspace <'ldJacent' to the national 
Airspace of other states fot' p\.lrposes of 
photog Laphi ng and othe rwise obse cv lng 
activi ties

7
wi thin the na t ional airspace or 

territory. 

As a log ica 1 extension of the lat ter, when the 

space mi~ieu becamel'technologically availahle fot reconnais-

san'ce activities, they were conducted thereln. Thus, il'\ 

1960, oven as the U2 was downed, the USA \oMS launching and 

s. 

6. 

7. 

/ 
"Conventlon of International Civll Aviation", rCAO 
Doc. 7300;6 (6th ad.) 1980. ALticle l states that 
"O:)he Contracting, States recognize that ever:y State 
has complete and exclusive sovereignty ovar the aiL
space above its territory". Article 3(c) states that 
"No state Aircraft (incl:ud i ng mill tary) of a Contrac
ting State shalJ, Ely ovar the 'territory of another 
Sta te ••• wi thout a uthor i za t ion ...• n 

Teons used by Fedele, supra, note 2. 

See ibid .' for a full decoun t and compar i50n o'f the U2 
incident with the RB 47 incident, bath occurrhlg in 
1960. 

US Department of the Air FOLce, International Law, The 
Conduct of Anned Conflict and Air Operations, 1976, 
Section 2-5(e). 

• 
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retrieving Central lntellig~nce Agency (CIA) ~econnaissance 

Satellites (hereafter recsats) and USAF SAMOS recsats. 8 

~\ 

When the Sov ie ts becarne cognisant 01: thi s activ i ty they were 

outraged, denou~c ing this as "illegal cspionélge"9 and 

tantamount to an aet of ~'l<lr.lO 
. '., 

The antecedentr.; of the historie 1963 UN Declaration 

on space ll reveal ovort pol i t IClll duplic i ty by the super-

PQ~ers, which \'las endured due to their pr-ivileged position 

in space. In response to the afocernentioned Sov let d iscom-

fiture, the Arros Control and Disarmélmont Agency of the US 

Department of State lobblod for what hllS become One of the 

fu'ndamental principlos of international space law, namely, 

the non-appropriation provision 1 later ~mbod ied in Article 

II of the Outer Space Treaty. It took as its ratLonale the· 

tact that 

8. 

9., 

10. 

lI. 

if the Un i tad Sta tes could gain acceptancQ 
of the principle that space ia beyond the 
limits of national sovkeignty, and that 
there should be no restr ic t ions on 'non-

See Steinberg, supra, note 3, 41. 

Ibid. , 26-29. 

Ibid., at 32 where he states that: HBy the end of 
1960,' the PFobability seemed high of US-Soviet 
conf! let in space being triggered by reconnaissance 
satellite activities." 

UNGA Res. 1962(XVIIt) "Declaration of Legal Principles 
Governing the Activities of States in the Exploration.
and Use of Outer Space", 13 December, 1963. 

. , 
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aggr>esS'ive' activities 1n space, t~n it 
would be the Soviet Union .that would risk 
violating accepted international norm by 
i~terf1~ing with US reconnaissance sa e1-
lltes. 

246 

As for the Sov lets, patag raph 8 of the Ir draft 

declaration statod that 

the uno of ,artificial satûllitoG for the 
collation of intelligence information in ,"'-
the terrr{~~ry of foraign Gt<"!too in incom-
patible \"ith the objectivos l:l mankinct in 
i ta conquent of outor spacù. 

However, in thé nO\-1 familiar fa3hlon r Soviet ad'l1ocation of 

thls eeasod ','li th ,the (]ucconsfiJl launch of i ts oINn recsat, 

'. I(08Jl\OS' 4, on 26 April, 1962,14 and fogulation of recon-

naiss.;tnce ae t ivi t los i5 conspicuous by i ts absence in the 
/' 

19't5'DeC1aration of Principles~ 

b) Legality of Recseta 

By 1965 Professor Jenks, recognizing théir legal 

ambigulty in a discussion of 'intelligence satellitesl-l 

IZ. 

13. 

14. 

a11 that can be sa id wi th confidenco ls 
that no agreement extst5 on any $pecial 
rule governing the use Of intell igence 
sateflites and that ~he UOe 0: sueh satel
lites iA, therefore governe'd by the c;;iener_al 
international law ielating to 'i~te11 igence 

Steinberg, suera, note 3, 47. 
, 

UN Dbc. AjAC.J05/C. 2/3, ( 1,962) , -ai 3. 

Steinberg, suera, note 3, 64~ 
/, 

~, 
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activities. 15 

As noted above, th~ US position on clerial periphet"al recon-

naissance is clearly in favour of i ts 1(>ga1 ity. By the ir 

conduct of rccsat mi!:Jslons, the Soviet Union contributed to 

a Il cl ima te of 1cgitimilcy" bcing " 16 est<lhlinhcd. After a 

rev1ew of -tho (nmUla!:" articles 2((';) and 51 of the UN 

Charter17 Profes.sor 13rownlic concllidcCÎ in 1964 that 

reconnaissance in OpllCC i5 not ~ ~ an 
illegal t annod attack' or -t USe of force' 
and thèrefore it 1s difsic~lt ta suppqrt a 
right of self defonce. , , 

Since those actlvities have continued unabaterl and 

withOut significMt pt:'otest, they have undoubtedly passe(j 

into the annals of cuotomary internatian~l' law. All the 

15. 

16. 

17. 

Jcnks, C.w., seaco. Law, Stevens & Sons, London, 1965, 
305. 

Tenn used by Steinberg, supra, note 3, 45. 

Charter of the United Nations 26 June 1945,1'6 
U.S.T. 1134. It will be roc-ûlled that article 2(4) 
sta tes that 2 ri All Membors shall refrain in the ir 
international re1atiomr trom the threat~~ use ot 
forcie against the territorial intogrity or poIttical' 
Independance of any State, or in any other manner 
inconsistent wi th .the Purposes of th~ Unl'ted Nations". 
The lattf,'!t:' include the 'maintenance of "international 
peace and aecurity· Article 1(1». Howev~r, éü,tièle 
51 states in part that I1 no thing in the present Charter 
shall impair the inhorent right of individual or 
collective se!.E dofence if an aI1l\ed attack accurs 
against a Memberaf the United Nadpns.oro"(empha.sis 
added) • 

la. Brownlie, l., "'l'he Maintenance of International Peace 
and' Security in Outer Sp,ace", (1964) 40 B.Y',I.L. 1., 

J ' 
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elements of the latter' s defi'nition, developed by the Inter-

national Court of Justice and' expounded in the North Sea '-
Continental Sholf Casos o,f 1969,19 arc present. ThUG, in 

relat ion to space bilsod reeonna i ssance, .. ::>ta to pra<; t lee 

including thilt of ntate~ whoso interofits arc spûeially 

a ffected (han boen] both oxton5ivc and virtually uniform", 

~d thero hao boerr a "gencra1 rocognition that a rule of law 

or legal obI 19 a tion i5 i nvolved" ,expl ie ltly by tho US and 

implt'citly by tho Soviot Union. 20 Furthormoro, it la 

di fficul t to outlaw ::Juch act iv i t ioo as being in contl;"aven-

tion of articlo IV(2) of the Outer $paco Treaty, which" at 
r 

its most expansive Interpretation, ~ould mandate that acti-

vities in spac;e bé conducted "exelusively for poaceful pur-

poses" .21 Recsnts f)re uscd ta fulfil tho cloar intont of-

article III of that ~roaty. Thus, "in the intorèst of main-

ta Inlng in ternatlonal peace and secur i ty", rocs,:- ts are a 

major part of the "national technica1 means of verification" 

used by the superpowers to mon i tor, 1œter al ia the 1972 ABM 

Treaty.22 AS Gerald ~te inberg states in his 'definitive 

19. Federal Republ ie of Germany (FRG) v. Denrnark a.nd 
v. Netherlands ( 1969) 

20. Ibid: 

21. See further 
1 

supra this 

22-. Treaty 

, , 
l, /',', 

J . , 

Between 

l' 

, 

the USA 

" 

lC.) 8 I.L.M. 340. 

Chapt~r, - section 1). l. 

and USSR on the Limi tation 

J, 

FRG -

9 f 
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. 
'hlsto~ic~l treatment of satef1ite reconnaissance, 

A1though the national technical means 
referred to also include seismographs and 
various radar ~nd other electron lc instal
lations, these two modes of verification 
could have boon mentionod spociflcally· 
with 1ittle difficulty. Reconnaissance 
satellites, in contrast, are politically 
senaitive and it 'in for this roason that 
t' h e e u P13 0 mi:::; m wa s d e v ô 1 0 P 0 dan d 
employed. 

, 

Photoroconriaisoance has bocomo the classic exal!'p:1e 
" 

'of ambigupus tochnology sinco, baoically the same sc tente la, 

involved' in e iv il iah remoto sonGing Qf t,he oarth' f) surface. 

~egul~tion and Identification 
( 

Activitles' 

, 

of Reconnaissance 

Recsats are not "totally, without .r~gulati61'l. 

Artiqle 5 of the 1969 Reseue and Return Agre-:ment2~ . \ 
creates the"' .. ~bliga!:ion to notify the 1aunching authority and 

, l'~ 

the Secretary G<mar.!ll' of the UN 'lf a ~tate party discovers 
, t 

(or ls informed of) a re-ontered space object (or its com-

(continued from previous page) 
AntÎl-Ballistic -Missile Systems, 23 U.S.T. 3435. 
,Signed 26 Ma)' 1972 f entered into force S: ... October ~ 972. 
See infra this chapter, section A.2. 

,1 

23. 

24. 

Steinberg., supra, not;.e 3, 67. 

Agreement on the Resclle of Astronauts, the Re turn of 
Astronauts - and the Return of Objecta Launch_ed into 
Outer Space, 672 U.N.T.S. 119. Opened for signature 
22 April" 19687 enter@d into force 3 December 1968. 

, . 
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pone~t parts) and, at thè reque$t of the laun,chinp stàte to 

-attempt ta t'ecover such ~bJ ûct( 6.) .25 parag r.71ph 3 of tha t 

article in tho mont !lignificllnt, in that it ostilblishes a 

three stago pr.ocedure Eor reclôimjng an errant space abjoct. 

Thus, the launching authority must initilllly roquont its 

return, tije ~finder" stato thon clocts to roturn it or "hold 

i t at the disposal of repro$en't'tl'_ti~~sJ~f the launching 

authority" and, in either avent, the latter must produce 

proof of ownorahip. This mlly becomô -significalit should 

those photo rocsat9 err in tho!r periodiclll jot~i50n of film 

pods for aorial or aea-borne rocovery. 

As discusaoo in the previous chapter,26 the 
... 

1,975 Registration Convention of 1975 27 makes the regis-

tration of 9(;1ace objects ln both 'national and UN registers 

mandatory,18 roplacing - the voluntary system 'which had 

beon in place since 1961. 29 It will be recalled that 

\) 
25. Ibid., paras. land 2. 

26. See supra Chapter III 0.2. 

27. Convention on Reg istra tion of Objects taunched 'into 
Outer- Space, 28:1 U.S.T. 695. Opened for 'signature 14 
Jalluary 19151 entered .into force 15 September l ~76.' 

28. Ibid .. , proample pa.ss im and Articles III, i(~a tional 
Reglstry) and tIr (UN Registry). 

29. 
" ' 

• UNGA Res. l721(XVI) "International CO-oper-atibn in 'the 
Péaéeful Ose of OuterSpace", 20 December, 1961,' Part 
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article IV of· the latter convent ion requires that the UN . ' 

Secretary Genor,al be informed, in relat ion to each spa'ce 

objec t launchod, of the idontity of tho Inur'lchi ng sta te t the 

date and place of the launch, and tho dosigna t ion, ,basic 

orbital parrunotero ar'lct "gone:r;al function~' of the space 

abject. Whilst this nppoars oxtremely limited and ~ ~ost 

facto informntion,.30 the misoion profilos 'of recsats are 

90 <ilistlnctlvo that accurato identification io pos~ible 

deepice its paucity. 

Essentially, r:ecsat missions are of short durat:i<?n" 

due ta the low perigee of .thoir orbits. They op~rate at 

least as low as 150-180 km abave the Qarth 1 s centre31 ~nd 

thus encoun ter res i atanc,e from, the 'oaf'th t s' ~"osphe ra 7 3'2 
, 

The' nodal peri'od requ1rem~nt of _ the Re9'istra'tian coriven-

tian33 15 revoaling. To maximize th-e utillty of a 

~ cont.inueçl from prel,/' ious page ~ 
B. 

30. Information ls t:.o be furnished "as soon as ,practica
ble" wh ich Hl invar 1ab1y sorne weeks a fter the avent. 

" , 
, -

Jasani, B.Cod.), Outer space - 'A New Dimension of the 
Arms,Race, SIPRI, Taylo~ & Francli, London, 1982, 45. 

32. For J,oformation on the e,xosphere see. ,for examp!e 
Phi lies 'New 'World Atlas (.3 rd éd.), George Phil ip & Son 
Ltd., 1960, ~ et seg. 

33~ Ar,ticle IV l( d) (i). 

, 
, , , ' 

'. 
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" , 

recs4t, it must orbit over strategie - terrest'rial areas as 

often as possible. Thus, photo recsa ta tnvar iably. have a 
\ 

nodal period of 90 minutoo (plu!') or minuo 5 minutos). 34 

Furtnermoro, the orbitul inclination, <l100 roquired by the 

afor01'90 l'lt i.onod ~rticlo, 35 1:1 highly dOflcript i vo, s ince it 

"determines the range of lati tudos ovèr '\l/h1ch tho satell i te , 

travels on oach rovolution". 36 Tc obso rvo an area 

situatod at high latitudes' ria neàr 90· incli.nlltion (Le. 

from thf) equato,r) orbit pro,duces two or more daylight passes 

per da~ .over the· area" ~ 37 This' la contr~sted with a 10w 

Incl ina~ion orb i t, requir:-od: fot" observation of equator ial 

target,a. Thua, what initially appears seant disclosure, fis 

quite satisfactcry. 

Having th us catablishètl genoric rècsats as lagal, 

34. Stina, G.H., COr'lfrontation~ Space t , Prentice Hall 
Inc., New Jersey, 1981, 13 et seg. A 90 niinute 
nodal period enab1es a re~sat ta repeat ite qrdund 
coverage of a par,ticular area a t every 16th orb i t. 
See_ Jasan!, supra,. note 31, ,14. 

35. Article IV l(d)'{ii). 

36. Seo Jasan i, supra,- note 31-
• 1 

• • Q« A 

31. Ibid.. For more detailed informatlôn on orbital 
mechanics generally and photb recaata in particular 
aee pp. 4-27. ,Fo'r d~t;àil ~ on the var ious imag lng 
systems in use see "Paper 5: Image Analys ls and Sensor 
Technology for Satell ite Monitot'ing", T! Sakata and' 
H. Shimoaa and ,," Paper 6: rnt,ormat ion Extract ion From 
Images", T. OrhauQ ,and G. Forasell both ibid., pp. 
197- 227. " 
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ubiquito'us,' and detectable, it i8 now ap);>osi te to éonsider 

thom in the wider context of measures for the 11er ificat ion 

of arm's control tro,at ion. 

) 

V~rlfication Defined 

verification involves as much art (and 
politics) as scienco,' Indeed, as one 
ast~te obsorver points out, ·'verifica
tion' 'the auther.tication of truth H ' 

according to Webster - hardI!", is the right 
word" for a "thickot of politienl, tech-, 
nical and paycholog içûl considorations. ",J8 

In view of the pre-eminence which ls accorded to verifica:

'tion in al'l arms control negotiationa/' the many guises lt 

has assumed, and the range of measurês it encompasses 

'( employed singly or in concert in arme control agreements) , 

it i8 nec~9a~ry ta fully understand what 18 moant by vêrlfi-

cation, beforo discussing oxtant rogimes. V(,lrlous dofini-

tions- have bean essayod ovar the years, and \ car. he g rouped 

under two rubrics: the seman t ic; and the conceptual, or 

enumerative. 

AccordJng te ~he Concise Oxford Dictionary,39 

the verb to ver i fy means "to est_ab! ish the truth or correct-

-38. Potter, W,C4(ed,,), Verific:a,tion & Salt -'The Chal--
1 longe' of . 'Strategie Oeceptlon-;- Westv i;W-pross, 

Colorado, 19Sij, land footnote. 
. , 

39. Oxford, '(7th ad.); Clarendon Press, 1982. 

• 

-1 
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,~ 

ness of by exarnination or demonstration". However, in the ,. 
opinion of Massachusetts Institute of Technology Professor; 

Stephen M. Me~er, 

in contrnst ta the common usago- of the 
[ , 

verb "to verify" - which may bo tho source 
of much confusion - arma control verifica
tion dace not involvo the substantiatlon 
of absoluto truth. Rather, verification 
must be soon as il political act in which ' 
one party states: "on the 'Oasis of the 
ava ilable 'ev idence, l have d'~c ided tha t" 
you have/have not been

40
living up 'to the 

terme of the agreomont. 

L:wo semantic definitions, promùlgateô in the UN, a'ra 

instructive. Verification has been dofined both as: "the 

procass of df.i)terrnining that .l commitment laid down in a 

particular ag roemont in the field of d lsarmamen t or arma 

,limitation 18 being' met;"41 and ~a'S "a dynamlc proc~a 

for determining whethor or nct commitments assumed under a\ 

internat ional ag reement are being fulfilled". 42 This la 

echo,ed in il US Arros Control and Di m\ame,rH Agency (ACDA) 

report,43 in which it ls stated that! Ver:l,\ication 

40. Meyer, S.M., "Verification aid Rlsk in Arms Contr61" 
(,1983-84) a International Seéurit:y 111, at 113. 

41. 

43. 

UN Doc. A/AC. 187/109 • 

Reduction ·of Mi1itarx Budgets, UN Study Series 10 
\ pamphlet on oisarmament, prepared by the Dept. for 

Disarmament Affa ira for the UN Secretary General, UN 
Public'ation, New York, 1983, p. 26, para. 134. 

"Verification: The Critical Element of Anna Control", 
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/ ~8 a tect'a11 ieal tetm in the -voc'abulary of 
arms control, refers to the process of 
assess!ng compi ia'nce \<ii th the pray ialons 
contalned in arms control treaties and 
a 9 r Et em e n t s • l t i s the a. t te m ptt 0 

.ascertain whether states are ,living up to 
their international obligations. 44 

2.55 

In 1948, at the beg inn lng of the 0; cold war", a 

'resolution of tho Commission for Conventional Armaments 

defined verification as 

an adequate system of safeguards, which by 
inc1uding an agreod system of internation
al supervision will ensure the observance 
of the prov i siona • of the treaty or 
convention by aIl parties thereto. 45 . 

- ~,-
1 

As will be d iscussed prosen tly, a. t i8 this international 

element; which has always been a major obstacle to effectiv~ 
. 

and stabilizing verification regimes. This latter formula-

tion is, thorofore, somewhat exceptional, and is le~s an 

.accurate synthesls, of verifiéation, than an aspiration. 

A mor~ rocent and highly authoritative definit!on, 

~s that prepared during the, SALT l negotiations. Verifica-

tion was there defined as "( t)he process of determing the 

degree to whic'h parties to an agreement are cotnplying with 

,( c:;ontinued from prev 10us page) 
US ACOA PUblication ,95, March 1976. 

44 • Ibid., 2~ 
, , 

4 5 ~ Reso1 ut ion of the Commission fot Conventional Arma
mente: Formulation of ProposaIs for Regulation & 

Reduction of Armament-s and Armed Fo'r~es, 12 August, 
1949, in, Documents on Disarmament, I94~-19S9, ,Vol. 
l,. 1945-1956., p. 1-75. 

IlIA l " 
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the 'provisions of an agreement".46 This is strongly 

réminiscent of both the first UN definition, and that of 

ACDA cited abovo, ançl would indicate a tent1ativo consensus. 

The final, and arguably mont complete, semantic 

formulation to bo prosontod, ls that adducod by the Stokholm 

International poace Rosoarch Institute (SIPRI), which 

defl~s "verification of disarmament" as 

(a) process, speclfically established or 
a~proved by a diGarmament agreement, 
carried out by individual state parties to 
~~e agreeme~t, either reciprocally or not, 
or by an international body established or 
empowered to 'carry out the process, by 
pers.QJlne,l or by techn ical means, in order 
to determine the degree to which the 
parties ta the agreement have implemented 
tts provis19ns and thereby observed or 
dischar~,d thoir obligations under the 
treaty • . ' 
Turning now to the realm of the conceptual, verifi

cation ~~-b~distingUiShed from "monitoring", also a many

faceted concept. Monitoring envis?gos 

efforts to detect, identify, artd 'measure' 
developments and activities of interest 
••• [and it;s} .... objective ••• is to observe 
~nd record as rnahy 'signaIs' and traces of 
••• weapon research, development, tésting, 
production, deployment, and operat ions as 

46. S,aIt Lexicon, ACDA Publication No. 74, Washington, 
A~ Control and Disarmament Agency, 1974. 

StrateQic Disarmament, verification and National 
SecurltYt SIPlU, Taylor & 'FrancIs, Lonaon, 1977, 13-' 
14_ " ' 

,-

1 '. · 
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Monitoring i5 th us thé technical infrastructure Eor informa-

ticn gathering, most obviously rep~esented by recsats. 

Verification infoLtnDtion, is that part of the cOt"pus of 

i ntell igence about an adversary, ga ined through mon i tor Ing t 

which 15 used to assess the other 1 s compi lance wi th arms 

control provisions. 49 Furthermore, 

(v)erification i5 inherently subjective' 
and judgmEmtal. The 1 hardI technical data 
obtained from monitoring ara but a few -
and often not the most important - ofothe 
inputs into the verification process. 5 

l'hie subjective process of Inference is a continuum, 
v 

generated and perpetuâted by the d,iplomatic corps of both 

the USA and USSR, qnd evaluated in thei!:" respective 

Oepartmenta of State and Defenco. 

In recognition of the mul tiplex nature of the 

verification concept, the UN Depar-tment for Disarmament 
, 

Affaire has summarized its purposes as betng to '''protect the 
1 

security of the parties to the agreement", as a deterrent to 

violation of a treaty, as a "channel of communication", and 

48. Heyer, supra" note 40, 112. 

49. Sea, Durch, W.J .. , nAnti-Satellite Weapons, Arms 
Control Cpt ions, and the Mil i tary Use af Spac&-, paper 
'prepared for the US Arms Control and Di sa rmam.ent 
Agency, July 1984, 34. ' . 

50.. Meyer, Supra" note 40.' 

' .. 
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to "evoke a response in the case 0f non-,compl lance" • SI 

The dual functions of deterrence and generation of a "cli

mate of international trustn52 are clearly fundamental ta 

ver! f ica t ion. 

3. Verifi.c~tion Met.hodologies...Jj! Arms Control 

Treaties 

; 
A number of ver if ication formulae havé been dey iseq 

over the severai decades of active arms control ne~otia

tians, negotiation5, not aIl of which have b€lcom€l, or are 

suscept ible to inc lus ion in, intoJ;'national treaty lavl. 
t 

categorization propounded by Lt. Col. F.R. Cleminson, of the 

Canadian Oepartment of National Défence, 15 most compiehen-

a ive, and lS \videly used in the UN. 53 J ,lS three-tiered 

tabulat ion i5 reproduced herei n,54 and the terms incorpo-

rated there in will be adopted in the €losu i ng discussion, in 

51-. 

,52. -

53. 

54. 

S"upra, note 42, p. 28, para. 139. 

lb id., pa ra. 14 0 • 

Cleminson, F.R. (. GiLman, E., "A Conceptual Working 
paper on Arms Control Verification" 1 Operational' 
Research and Analysie Establtshment ~pdrt No. R79, 
Dept. of National Defence, Ottawa,' 6g~ust 1981. This 
report is largely reproduced as Working Paper IV in 
the UN Disarmament pyblication, supra, note ,,42'-at 
95-99. 

See infra Table IV. 
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the hope that un i formi ty mal' contribute to· olar i ty,' 

• 1 

a} , No ~rlflcaUon 

pa,rtla 1 

'l'he' first of the, mOdèT arms control' treaties, the 

Test Ban - (?TB) Trea t of 1963 55 proscribed the 
, ~ 

.testing of nuclear weapons in air space, oute r Space and 

under wàter. It COlJtaihed no verification :'Provis'ions, sinee 

violation could be estaolished ,wi th a minimum of earth 

and/or ,apace-based 'équipment. As observed by the Soviet 

Upion .in the: UN Eighteen-Nation Disarmament Committee 

(ENDe), no verification measures were required' b~cause 

sc ienc-e and tec hnology have not a tta ined 
suèh a level that t:herEl is no di fficui ty 
in r,ecord ing any explosions of nu~lear 
wsapons and establishing whether ttley \liere 
explosi~gs of nuclear .weapons' or natural· 
eveots. 

.. 

, . 
55. Trea.ty _ ~~n:ing Nuclear Weapon Tests in the Atrnosphere, 

'in OUt~r Space, al1d Undér Water, 480 U.N .. T.S. 43. 
Opened ·for signature 5 August 1963,'entered into force 
fo Octoper 1963.- See supraCChapt~r 1 II C.l. 

56 • UN Doc. BNDC/PV.8, (1962) at 23-24. 

, 
-1 • " 

, \ 

" 

.\ 

. -

" 



, 
, ( 

.'-
r 

. .' " 

,. 

" ' 

r ' 1 

• 

" .. 
- ~ 

261 

"~,\, 

bJ ~oùa t~~al 'Ânalrai .~" 

,~ 

This category i5 -'a pot-pourri of sources cif 

infÔl:nlation, in the pllbli c doma in, such as ..... or Id presS 

ré~rt8, and scientific publications, such as thosq l?y 

SIPRI. 'l'heir existonce 'is understood, and this category is, 

'implicit in v~rification regimes, no explicit foonulation 

b~1rvg requ i,red in a treaty fontlat. 

c) Complainte/Consultation 

As a small but significant in-cremer:at up the 

verification scale, -a PFocedure whereby, suspected or 

~otential treaty violàtions cao be f11GsOlved through a 
, , \ 1 ~ \ 

COI'nplaints procedure, i9 a move in the r'{qht d frectlon. The
\'~ 
1 

unratified 1974 Threshold Test Ban Tt"eaty (TTBT) ,58 which 

'Would establ ish an upper yie1d l imit of 150 ki'lotons for 

57 .. 

58. 

Seo Clemin son & G i Iman, supra, note 53', 20. 

Treaty Batween the Uni);.ed states of Ainerica and the 
Union of Soviet Social ist RepuQHcs on the qm i taUon 
of Underground Nuclear Weapon ~Tests, UN Doo. A/9698, 
,Annex I-II, 9 August 1974. 'Signed 3 July' 1974. 
Reproduced in Blacker, C. D. & Duffey, G., (eds.), 
International Ar1l\s Co~trol - Issues· and AÏreements 
{2nd ëd.l Stanf:ord Universitypress, CarITorn a, 1984, 
434-38. 

'< , 
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,-

undergl"ound nuc,le.ar ~eapons, testlng ,59 pro'/ides' in 
" 

',' ,'a'rticle lI(3) that 

( t) 0 ,promote ~hE'J ob j ecti ves and implemèn-' 
tation of the pJ;'ovisions of thisTreaty 

',the Part ies shall, as necessary, consul ~ 
wi th eac h other, m{lkn, Ingo ires and 'furn ish 
'information in .J:'èsponse to such inquiries. 

, '\ \ 

"A mo~~ comprehensive formulation il/as adopted for 

v~rtficat~on of 'the 1977 ENMOD Convention. 60 In their 
, , 

understand ing in é!rtic le ~(~.>' to consuy: and co~pera te wi th 

one another'f atates parti~s may aither av~2J. tt.~m\selv~s of 

the, UN security ,Counci1,61 or a Consultat:.1ve com~i.ttee of 
1 

Experts,62 to' resoll/e their disputo. 63 The ru1es of 

procedure estabi ished for the lat ter in the Annex tq the 

Convention, stipulate that i t shall ft unqertake to make 

appropdate fi'nd~'ngs of faet and'provide expe~t "iows". The 

Committee ~perates by simple majority, and the UN Secretary 

General i5 the Chairman. The most significant feature, is 

the d iscovery procedure out l incd in paragraph 5 of -the 

59. Ibid., art. I. 

60. Conventi~n on the Prohibitton of Military or Any Other 
Hostile Use of Environmental MOdification Tèchniques. 
Opéned for signature 18 May 1977~ entered into force 5 
October 1978. ," 
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Annex,' which states that each expert, appointed by li State 

~arty. to 'serve on the Committee, 

sh,all have,' the right, thr,ough the 
,.Chairman, to r:equèst from Sta tes and froln 
,international organ izations, such 
informat ion - ,and assistanco ël'S tho expert 
conBider,~' qesirable for the accompliehment 
of the bmmi ttee' s work. 

An0ther: xample of a re Eerenee to a consul tati ve 

procedure, ia the rather vague formulation contained in the 

'1972 Biological Weapons Convention. 64 In their under-

taking "never tl to develop, produco, stockpile or procure 

bioiogi'cal or chernical weapons, 65 Sta,te parties, alsG>, 
,-, 

agr.ee in, article V te:>' 

consul t one another and to coopera te in 
50lv1ng any prob1ems which may arise ,in 
relation to the Objective of, or in the 
app1 ica tian of t,he prov islons of, the 
Conventi~n. Consultation and cooperation 

, -, pursuant to this article, Tnay a1so be 
!-lndertaken through approprii3,te, interna

, tional procedures wi thin thé fra1t1ework of 
the United Nations and in accordance with 

,its Charter:. 

" 

,64 Convention on' the' ,Prohibi t ion of the Development, 
Production and 3tockpil lng of Badter i010g ica1 (Bi0109-
ical) and Toxin wé'apons and on Their Destru .. (,~ion, 26 
U.S.T. 583. Opened for: signature 10 A'pdl 1972~ 
entl~re::I into force 26 Ma~'ch 1975.' 

65. Ibid., art. r. 

" -
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d) Relllote Sènsing .. National 'l'echn i:cal ,Mean~ 
, . 

l, , ' 

i 
"The less obtrùsive~ activities icentro11ed by the 

, 1 

1,972 MiM, Treaty66 requir:ed the most sophi st lea ted spaee-

'baSéd t,êchnolog ies 

a~opted there in ln 

ta .ensùre eornpl iance'. ' the, formula' 
, i 
, l ,j 

a,rtic.1e, XII t and reiterated verbatim in 
1 

both the C,ontempo,raneou~ Interim AgreeTJlertt (article 51)67 

and the subseq}lent, unratHied, 

~ article XV), re;ads as fçl1.o,",s: 

197~ ,SALT 

li! ' 
1., E'Gr the purpose, 0 f .. ptov id log 

~ 

! 

assurance of compl ianée wi th 'the,' 
provisions of this ~reaty, each Party 
sha11 use national teahnical mesns of 
ver! fi'cation at i ta disposaI in a 
manner 'consistent wit~ 'general1y 

" , 
, 

1 

i, , 

,reeogni~ed prineiples of interna-
tional ~aW. ' 

2. Eac,h Party undertakes not to 
interfere with th~ national techn~cal 

. l, 

1 

66. :' Treaty Between the United, States of Ameriça and' the 
,Union of Sovie,t Soeialist Republics on the Limitation 
of ,An~,i-Ball~stic Missile Systems' (SALT, 1) 1972, 23 
U.S.T~!3435~ Signed 26 ~ay 1972; entered into fOrce 3 
Octo~~r 1972. See' supra Ch~,pter III C.2. 

67. tntE:,.t"im Ai;1reemènt Between the 'United States of Americ,a 
and the' Union of Sov;'et Soé ialist Rep{Jbl ics on Certa in 

• , Measur.es with,,~espect ta the Limitation of Strategie 
Offensive Arms, 23 U.S.T. 3462. Signed 26 May 1972; 
enter~d into force 3 October 1972. ' 

\ 

68; ~Treaty, Between the' United States of America and the 
,Union of Soviet Sociali'st Republics on the Limitation 
of' Strategie Offensiv~ Arms (SALT II)', (1979) 1,8 
l.L.M. 1112; see supra, Chapter rlr C.4. 
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means of, ver 1 flcation of the 
Party, operating' in accordance 
'paragraph l, of this Article., 

other 
witn 

3. Each Party urldertak'es, not to use 
deI i.berate concealment measures which 
impecte verification, by national 

1 teehn lcal means of campI iance 'wi th 
'tqe provisiol1s o~ thia Treaty. 

, ' ' 
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, \ ' 
the pol itical sensl tivi ty of poasession and 

use of reconnaissance satellites,69 'pa'rticularly the low 

perigee photoreconnaissanc'e ,varriety, which were not admitted 

to by ei ther' the USA or USSR, tha t the euphemism of national 

technical means of verification (NTMs) was utilised.7.0 

This forro of, verification 'la peripheral and involves' rio 

derogation from, or compromise of, the soveréignty of a , , 

,s,lgnatory to a Treaty emb~dying it. 'l'he 1?74 TTBT' al sa 

incorpor;ated the use of NTMS;' in' 6.xactlY ,the ~ame te,rms as 
• \ l ' 

above, 'however, in this cont~)(t',· they" r'efer td terrestrial 

se iamie sensors. 71 

1 • 

e) Rem~te Sensing ln Si tu 

This modality has yet ta be in~orporated into an 
1 

arma control treaty. However, i t came close dur lng the 

69. See supra, this' Chapter, section A.!. 

70. ,See Steinberg, supra, note 3, 67. 

71. See Cleminson & 'Gilman, supra r note 53, 24 et seg. 

, , 
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negotLations prior tù the siyning of the 1963 PTB: Treaty. 
Il 

Ourlng the 'ENDC discussions 'in lato 196'2, the Soviet union 

at first accected' to,n and then réjected the placement of 

seismic stations' or 'black boxes' on their territory, in 
order to 'monitor tl-:.eir treaty"'compl,ianee. InformaI 

measures, sueh as the use of nuclear explosion detee t ion 

satellites ,and more t'croote seismic detéctors, were employed 

instead. 

, f) Control Posta/Observance/Liaison Hissions 

Another latent methodo'logy, this wâS also hypothe-

sized during the 1962 ENDC negotiations. 73 A group of 
~ . 

eight non-aligr:aed states proposed that the control over the 

partial test- ban should be entrusted to an "International 

Commiss io,n~ of sc ient i sts. The lattor would receive 

information trom networks of observa t te-n ,posts, relayed ta 

collection points for their analysis. 74 However; thet"e 

wera 

72. 

73. 

fundamental di fferences of opio ion con(,.~;~i'~ sùch a 

UN Doc. ENtlC/PV.90. (1962). ac 14-15. ' ) 

See MOt"'ris, E., "Soviet' Positions on Verification., 
1962-1982"', Paper presented at the Arms Control 
verification Symposium, Carlton University, Ottawà, 
6-B,June, 1983, 9 et seg. 

74 • Ibid., 7. ' 

-
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system. These were succinctly surnmarized by the Soviet 

delega t ion on 7 May 1 1962 , wh ieh sta ted tha t 

(t) he IJr'1ited Sta tes and the ~unil::ed Kingdom 
demand the establishment on' the terr i tot'y 
of t.he Soviet Union of an international 
nètwork of control posts sta ffed by 
fore ign personnel and di rected by an 
intern"Uonal control ,organ itati.on. The 
Sov let Union ••• proposas that 
control ••• should be organ ized through 
ex lst ing national system;;; of detect ion 
wi thout ostabl1sh1ng a netwo rk of interna- \ 
tional co~trol po~ts._ 
••• The 'Onited States and the United 
t<ingdom conti.nue ta persist in their 
demand for çompulsory inspection, carried 
out by 'decision of the international 
control commission. The Soviet Union' s 
proposaI has· not ptov ided ••• e i ther for, tho 
establ,ishment of any international c09Srol 
body or for intérnat,ional inspection. > 

The Soviet Union remained adamant; and, as noted previouslYI 

no verification provisions appear in the PTS Treaty. 

g) Challenge On-Si te Inspection' 

\ 
The zenith of verification procedures, oo"':site 

inspection is rarely toletated, sinee it it;lvolves physical 

intrusion by foreign personnel into the sovereign state. As 

'5 uch, i t is d compromise of sovera ignty in the str ictest 

sense. Nevertheless, states have permitted it in the past, 
1 

and continue to do 50. It 15 ta be hbped that they may have 

a precedental affect upon any future outer space arms 

75. UN Doc. ENDC/PV.32, (962), at 24-25. 
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. 
oontrol treaties which are concluded. 

The first category of three increasiogly more 

intrusive, liberal~ or saie regimes, àepending on one'e 

"iewpo iot" iovol vas sta tes acceà iog ta insp~c tioo when 

reque$t'ed or challenged to do sa. Therefore, inspectora are 

ooly on-si te infrequently, at the initiat'ive of another 

party, and thus wi th advanced notice. An example of this 

category, can be found in 'the 1948 IIBrusse1s Treaty of 

Colhboration and Collective Self-Oefence Arnong Western 

-European Sta tes". 76 A.s' amended in 1954, 77 the Treaty 

provides for the control, in the Federal Republic of 

Germany 1 of -a spec i fied l ist of' armaments, iocl ud lng a tomic , 
, 

weapons, biological "and chemical weapont:l, and guided' 

missiles. verification of compliance with this treaty, is 

per€ormed by the Agenc~ for the 
/j 

Control of Armaments 

(ACA).78'.The on-site iOèp,ection initiative lies with the 

ACA, which shall 

( a) 

( b) 

sccut in Ise st atist ical and budgetary 
information Suppl ied [to itl i ,'~ and 

·undertake on the main1and of Europe 
test checks, visite and ins'[;ëctions 
at production pl.ants, depots and 

76 •. 19 U.N.T.S. excel:'pts reproduced in' GOldblat, J., 
Agreements for Arms Control A Critica1 Survey, 
SIPRl f Taylor & Francis Ltd., Lonaon, 1982, 13ê. 

77. 211 U.N.T.S., ibid., at 145-48. 

78. Ibid., Proto~col No. IV, 
~ 

.A 
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forces ..... 79 
" 

, Il) Seléctive On-S!to Inspection 

This category differs from the latter, ln that i t' 

9 ives grea ter freedom for continuous insp~ction. Howe'ver, i t 

i~ still circumscribed in sorne manner, whether by a 
1 • 

gèographical lim itation 1 or one ,relat1ng to str ict relevance 

to the activity being monitored. 

Th~ International Atomlc Ene,rgy Agency (IAEA) was 

created in 1956. 80 witn the objective of seeking "te 

accelerate anq enlarge the contribùtion of atomic energy to 

péace, heal th and prosper! ty throughout the world fJ
• 81 As 

a. research and " ' devel-opment agency, the IAEA WàS aiso 

commlssioned to' transfer the benefits of atomic, or nuclear, 

technology, whilst retaining the control or fissionable 

materials, and ensuring against the mil itary perversion of 
, 

s\.lch technology. A nwnber of safeguards are provided for in 
J 

.') Article XII of its Statute, culminating in paragraph A(6), 
, 

81. 

Ibid., 'art. 7. See also Cleminson & G~lmanf supra, 
note 53, at 16 et seg. 

"Statute of the International Atomic 8nergy Agency", 
276 U.N.T.S. 3, 26 October, 1956, as amended to l 
June, 1973, T.I.A.S. 7668. 

Ibid., art. II. 

l 
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which enables the IAEA 

(t}o 'sand into the territory of the 
recipient States inspec~ors, designated by 
the Agency a ftet coreul taUon with the 
State or States concerned, who shall have 
àccess at aH timès to aIl places and data 
and to an)" persoh who by re(Json of his 
'occupation deals with materials, equip
ment, or facii ities whiçh are raquired by 
this Statute to be safeguarded, .~.to 
date,mine whether thera is campI lance wi th· 
'the undertaking against use in furtherance 
of any military purpose: ••• 

a • 

210 

This procedure> was inçorporated by reference into 

both the 1967 Treaty of TIat;a101co82 and the 1968 Non-' 

Prolifel'."ation Treaty (NPT). 83, Article 12 of the former" 
\ 

stipulates that contract Ing' parties must conclude agreements 
v 

w1 th the IAEA f~r ,the appllca tion of i ts sa feg uard provi-

sions just outlined. Article 16 of the Treaty of Tlate-

101co, i,llso establ.ishes an al terna t ive procedure. The five 

member Council, elected from the General Conference of 

Contracting Part ies, 84 has the power of carrying out 

special inspections 

(Vi) hen, 30 regues ted, the reasons for the 
reques'f"being stated, by any Party which 
suspects that sorne activity prohibited by 

82. Trea ty for the Prohibit ion of Nuclear Weapons in Latin 
America, 634 U.N.T.S. 281. Opened for signature 14 
F~bruary 1967; entered into force 22 April 1968. 

83. Treaty on the Non-prol i ferat ion of Nuclear Weapons, -
729 U.N.T.S. 161. Opéned for signature l Ju~y 1968; 
entered into force 5 March 1~70. 

84. Supra, note 82, art. 10. 

a 
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(the:} Treaty has been carr ied out or iS 
abolit to be carried out, either in the 
tertjitory . of any other party or in any 
otht;r place on such latter party"s behalf, 
the' êouneil shall i~~diatEtly arrange for 
suer an inspection ••• 

27.1 

Expensè-S for the latter are borne by the Complainant State# 

except wher-e the'- COuhcil cone1udes that the' rAEA should do 

so.86 The most far-reaching provision i5 8I:"tic1e 16(4), 

which prov ides, in par.t, that 

(t) he contraeting Parties undertake to 
9 rant the inspffctors carrying out such 
special inspee tions full and frae aoeess 
to ail places an<"V all in format ion wh ich 
may be necessary for the performance of 
the lr dut les and wh ieh are directly and 
intimately connected with the suspicion of 
11 iolation of this Trea ty. ; 

The Treaty goes on ta provide in art ic1e 18, concern1ing the 
/ ' 

conduct of nucleaI:" explosions for peaceful purposes, that 

the 

.. 

_,General Secre tary and the techn lea1 
personnel designated by the Council and' 
the International Atomic Energy Agency may 
observe aIl the preparations, includ lng 
the explosion of the deviee, and shall 
have unrest'ric ted, acceRS to, any area in 
the vicin i ty of the site of the explos ion 
in order to' ascerta in whether the dev iee 
and the procedures -followed dur ing the 
explosion are in conformity with the 
information supplied under paragraph 2 of 
this articl.e and the other provisions of 
the Trea ty. 87 

In eontrast, the NPT procedure i s less e1aborate r 
1 

85 • Ar t. 16 (l) ( b) ( i) • 

86. Art. 16 (2) • 

87. Art. 18(3). 



" 

, 
merely incorporating by reference the safeguard provisi.O:ns 

of the IAEA, 

for the exclusive purposû of verification 
of the fulfilment of its obligations 
assurned under [the J Trea ty with a v iew to' 
preventing diversion of nuclear energy 
from peaceful uses ta nuclear ~1Japons or 
other nuclear explosive devices. 

The 'bilateral Paaceful Nuclear Explosions LPNE) 

Tréatl~9 of 1976, although never ratifled, contains a 

series of ver i fien t ion provisions, wh ich v irtually run the' 

entire gamut of available means. Tt is perhaps t.his fact 

that has prevented its ratification. Article IV of the 

Treaty reiterates the national technical tneans pro v isions of. 

inter al ia the ABM Treaty, d iscussed in p,ar t (d) ,above, ;.;i th 

the addition of a commitment to "provide ta the other party 

informatiçn and access to sites of explosions and furnish 

. "90 assIstance •.•• Furthermore, art icle V of the Treaty ~ 

e stabl isf;1es a "Join t Consul ta ti va Comm..i ssion n
• Al though not 

... ~ 
. as extensive as those for the co'hsultGl.tive Committee of 

Experts in the ENMOD Convention, 91 the· Join t Consul ta t ive 

8,8. Supra, note 83, art. !In!}. 

89. Treaty Between the USA and the 
Nuclear Explosions for Peaceful 
Moscow and Washington on 28 May, 
Goldblat, supr~t note 76, 218. 

USSR on underground 
Purposes, signèd at 
1976, reproduced in 

90. Ibid., art. IV(b). 

91. See supra, this Chapter, Section A.3-.(c). 

- , 

1 
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Comm ission in the PNE Trea ty, pro" ides for consul ta t ion and 

information ex change , and operates on a teehnology rev lew 

body in contemplatlon of the necessity for any future 

amendrnent. 

In the spaee milieu, the 1967 Outer Space 

Treaty92 pr:ovides prospective verification provisions, in 

order ta ensure tha t celest ial bod ies are used 1 axe lus ive1 y 

for peaceful purposas'. Thus, article XII provides that 

(a)lI stations, installations, equipment 
-and space vehicles on the moon and othe'r 
celestial bodies shall be open ta 
representatives of other States Parties ta 
the Treaty on a basi s of rec iproc i ty. 
Such representatives shall give reasonable 
advance notice of a projected visit, in 
arder that appropriate consultations may 
be hald and that maximum precautions may 
be taken ta assure safety and to avoid 
interference wi th normal operat ions in the 
facility to be visited. 

However, it will be recalled that due to the establishment 

of only a partial demilitarization r~gime in article IVof 

the Treaty,93 the outer space medium itself ls left 

virtually unfettered. This assumes added significance in 

the vedfication context, in that article XII applies only 

to instrumentalities and installations on the "moon and 

92. Treaty on Principles Governing the Activiti~s of 
States in the Exploration and Use of Outer Space, 
rncluding the Moon and Other Celestial Bodies, 610 
U.N.T.S. 206. Opened for signature 27 January 1967: 
entered into force 10 October 1967. 

93. See supra Chapter III 0.1. 
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. 
other celest ia1 bod ies" • Thua, there ia least provision for 

ver!. f ication where it is, arguably, needed the most. 

The 1979 Moon Treaty94 establishes a more 

canprehensi ve inspection procedure in art icle 15-..# in order 

that 

(e)ach State Party may assure itself that 
the activities of other States Parties in 
the exploration and use of the mocn are 
cOmpatible with the provisions of this("" 
Agreement. Tc this end, all space'" 
vehicles, equipment, facilities, stations, 
and insta llations on the moon shall be 
open ta other,States Parties. Such States 
Parties shall give reasonable advance 
notice of a projected viait, in order that 
appropriate consultations may be held and 
that maximum précautions may be taken te 
tissure sa fety and to avoid Interference 
with normal operations in the facility to 
be visited. rn pursuance of this article, 
any State Party maY act on its own behalf 
or with the' full or partial assistance of 
any other State Party or through appropr'J,
ate international procedures, wi thln the 
framework of the Uni ted N~~ions and in 
accordance w1th the Charter. 

Furthe rmore, a consulta t ion procedure 15 outlined, s lm ilar 

to th15âé d iscu8sed earl ier. 96 Howeve r, d ua to the 

94 Agreement Governing the Activities of States on the 
Moon and other Celestial Bodies, UN GA Resolution 
34/68, 5 Oecember, 1979, ON Doc. A/34/664 Annex, 
reproduced in 18 ILM 1434-1449. 

95. Ibid., art. 15(1). 

96 'The art: ide 15 consul tation procedure is as follows: 
2. A Sta te Party \o7hich has reason to 

bel ieve that another Sta te Par ty ls not 
fulfill ing the obligations incumbent 

/ 



, 

r 

• u 

275 
/ 

1 

limited applic~bility of the Hoon Treaty,97 and its 

prospective nature, it is of little current value as a 

( continued from previ.ous page) 
upon it pursuant to this Agreement or 
that another State Party ls interferlng 
with the rights whieh the former State 
has under this Agreement may request 
consultations with that State Party. A 
State Party recei" Ing such a_ request 
shall enter lnto such corisl,Il tations 
",i thout delay. Another State Party 
which requests to do sa shall be 
e.ntitled to take part ln the consulta
tions. Each State Party partie ipating 
in such 1 consultations shall s.eek a 
mutually;"acceptable resolution of any 
controve,î:-sy and ahall bear in mind the 
rig.hts 'and interests of all States 
parties) The Secretary-General of the 
Un i ted Na tions shall be informed of the 
raaults of the consultations and shall 
transmit the information received to aIl 
Sta tes Parties concerned. 

3. If t,he consul ta tions do not lead to a 
mutually acceptable settlement which has 
due regard for the rights and interests 
of aH States Parties, the parties 
'concerned shall take aIl rneasures to 
settlié the dispute by other peaeeful 
means of their choiee appropr tate to the 
circumstances and the nature of the 
dispute. - If difficultiee arise in 
connexion with the opening of consul ta
tions or if consultations do not lead te 
a ,mutually acceptable settlement, lIny 
Sta te Party may Seek the agsistance of 
the Secretary-General, wi thout seeking 
the eonsènt of any other State Party 
coneerned, in orde r ta resol v e the 
cont.r:oversy. A State Party whlch d0811 

) 

not maintain diplomatie relations with 
another State party cancerned shall 
participate in such consultations, at 
tt8 choiee, elther 1tself or through 
anotller State pà.rty or the Secretar1-

i 

2 
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ver i fication prav 18ion. 

1) General On-Si te Inspection 

This final category la the ultimate in verifiabUi-

ty, and comprises total freedom of access. Naturally, due 
1 

to lts highly intrusive nature, it 'has never been applied to 

trea t ie8 applicable ta the mainland of ei ther Super-power. 

The' èarliest example of general cn-si te inspection oceurs in 

the Antaretle Treaty of 1959. 98 

provides that 

Art ie le lof- the Treaty 

Antarctica shall be used for peaceful 
purposes only. Thère, sha!l be prohibited, 
inter alia, Any 'meâ'sures of a mUitary 
nature :--Such as the establishment of 
rllilitary bases and fortifications, the 

# carrying out of mil itary manoeuvres, as 
\lte11 as the testing of Any type of 
weapons. , 

In order to ~sure compliancé with thil$ objective, article 
1 

VII (1) gives each contracting party the .. right to delljgnaté 

'observera to carry out Any inspection". Such observers 

"shall have complete freedom of aceess at any time to eny or ,.. 

(continued from previous page) 
General as intermediary. 

97. See supra Chaptel' III 0.3 f where it is observed that 
there are only five signa tories to the treaty. 

98. In force 2l June, 1961. 

/ 

-' 

, 

1 
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. aIl areas of the Antarctic·, 99 ln whlch "aIl sta t ions, 

installations and equtpment ••• and all ships and aireraft at 
)' , 

points of d ischarg Ing and embarking cargoes or personnel, •• " 

shall be open at a11 t imes to inspect ion." 100 Fur ther-

more, "aer la1 observat;,lon May be carr led out a t any time 

over 8ny and aU areas of Antarctica" ,101 and contractlng 

parties must give advanced notice to other parties of: any 

projected expeditions; occupied stations in Antarctica: and 

any military personnel intended to be landed thereon. 

The Sea-Bed Arms Control Trea,ty of 1971,102 

embod ies the undert~king not to "emplant or emp1ace" nuclear -. 

~apons on the seabed, or in 1 ts subsoil, beyond the 

territorial limits of ~tates parties- to ft. 103 Methodé' 

of ver if1cation of this commi tment are outl1ned in art-icle 

III, the m6st" extensive of the entire Treaty. paragraph l 

of the latter provides that "each State Party to the Treaty 

shall have the r ight to ver i fy through observation the 

99. Art. VI 1 ( 2 ) • 

100. 

lOlo 

102. 

103. 

Art. VI 1 (3) • 

Art. VI l (4 ) • 
~ 

Treaty on the Prottlbition ot the ÇemplaceJnent of 
Nuclear Weapons , Othet Weapona of Maas Destruction on 
the Sea-Bed & the Q.êean rloor and ln the -SUbaoll 
Thereof, 23 U.S.T. 701.0pened for signature 11 
Pebruary 1971; enterad into force on. '18 May 19'72. 

Art. ~ (1). 
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actlvit1ea of other States Parties to the Treaty on th, 

seabed •••• JI Should this ~observat ion prave unsatisfactory, a 

Sta te Party may enl lat the ald of other p::,rties, to • co ... 
. 

oper~te on auch further procedures for v~r i fication as may 

be agreed, lnc1uding ,appropria te inspect).on of abjects, 

structures, installations or other facil i t ies· .104 The 

only restraint upon auch on-site verification i8 a requlre

ment th~t' it be ·conducted wi th due regard fa~ .rightB 

recognized under international' 1aw", 105 and tri accordance 

wi th the UN Charter. 106 

The ares a to whlch verificat,ion by .on-site 
, 

inspection la appl led, would seern to parallel those where 

complete demili,arization and denuclearization have been .... 
achieved, aueh as Antarcti~a and the Moon.' It la a truism 

that ~!' arms control negotiations It has besn 

1"04. 

105. 

106,.. 

• relatively easy to achieve a generai 
agreement to ban military uses of areas 
which were not yet ut il i zed for aueh 
purpoaes and which showed a rather narrow fi' 

rangr070f p08s1bl1ities for strategie 
use • 

.... .. , 
Î 

Art. III(2). 
" 

Art. tIl(6). 

Art. III(4) , (5) • 

107. Markoff,' M., ·Oisarmarnen-t and ·peacetul:,. P",rpos~s' 
Provisions in the 1967 Outer Space Treaty· (1976) .. J. 
Space L. 3, at S. 

2 
~ 

& & 

. .. . " > 
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4. ' Poli tlcal Perspectives On verificati,On 

Ver lficat ion had long béèn the n~mesis of 
ar:tn.s con trol. Indeed i the, hist0l:Y of 
n,egotiations to Ilmit strateg le arms, from 
the proposal of the Baruch Plan in 1946 to 
the 81gn1ng of the SALT II 'Treaty in 1979, , 
18 a record of intense and nearly 
eontinuous controver~y OVér P1.bht 1ca1 and 
technical verification issues. 

at Superpower Polletee 

pt 

~ 

219 

\ -

The positions ,of the- titI;) Super-pow~rs on arms 

control verification are quite dist~~ct. In 1981, dudng a 
, 

UN COlIImlttee on Oisarmament ,meet.i.ng, the Sovièt tTnioh 

,s.UJM\ari~ed the basic pdn-eiples compr,ising its policy on, 

vèrificatiol1 a~ fol1ows~ 

. 1., The çonduct of veri fi~4ti~ri sh9,uld in 
no way prejl,ld ice, the savere 19n d.ghts 
of states or pérmit Interference in 
their interna! affa,ira. 

2. Ver 1He ation canno.t ex i st vi thout 
'~isarmament but must stem from a 
precise ~nd clear agreement 'on 
m'easllr-es for the 'limitation of 
arm.aments arld for disarmament. 

3.. Tlle scope and forms of verification 
should be commana urate with the 
character and, scopa of the specifie 
otnl igat Lpns estab l ~$hed in the 
relevant agreement. 

4. The detalled 'elaboration of the 
ve-rification provisions is' po~aible 

~------------~ 
108.' Potter, supra, note 38. 1. 

. -
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0111y aft:.er an agreement on the soape 
of the prohibition has been mapped 
Qut. 

5. Astate becomes par ty to a convention 
not in order 1:.0 v iohte it but in 
order to abide strictly by the 

" ob11gat ions i t h~s asSume<! under ft. 

6. ,Interna.tiona1 fo~s of verification 
'$hould be Hmi ted. 

',. In ·thE! conditions of the present day 
development of science' and' technology, 
any fa.lr1y (or) less sedous violation 
of an' 'agreement: in' the' f.leld of 
techllolOgy' has no chance l<O~ rema1ning 
undetec ted for very long. 

280 

Of special. note in the above, ls paragraph l, which t9 a 

rei t-eration of thef.r xenophobla towards on"'si te inspection, 

'édl-t~\ ite~ , conSis·t~ntlY. since the early 19608. Paragraph i 

,is cast:1.gation, of US policy on verification. The latter 

ha~ een 8uccinctly stpnmarized by Professor!-'Stephen.,.Heyer, 
-

who ,states that 

many in governll1en t and in the broader 
defens.e. and foreign po!icy community hav~ 
cOIIl'e to accept ~he proposition that armé 
control 4'ilre8tl'ents .that are not completely 
verifiable pose Il potential threat to U.S. 
national security. The 109ica1 implièa ... 
,t ic;>n 19 'tha t ,arms control treaties _ or 
Individual treaty provis!ons r that are 
le88 th.., 100 pe~c&nt ver ifbable cannot be 
in the nc'!ltiona1 interest .. 

'"This is confirmed fram an unl i'kaly Source, the hte pi"emier 

Of the Sov lel: Union r Konstantin Chernenko • The' l'att,er 

.109 .. UN Doc. CO!PV.1l9, (l9S-l), at 16-17. 

no. Meyer, supra f hotè 40, 111, 

/ 

, , 
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observed on 11 J'une, 1984, in thé contex t of a ban o~ ASAT 

weapons, that .. 

s--' . 

thoae who attempt to rule ou't aoy 
prod~ctive talks, by invoking in adv~nce 
the 'impossibl i ty', of veri fying ag reementé 
limiting an arma race in space, are 
consciously bent on having the ir hands 
free for pursuing the c6urse df space 
mil itarization in r~Y hope of gaining 
mil i tary advan tages • 

\ 

Bven -allowing fpr the element of propaganda, the US 

camni tment to the sor programm,1, much of which will have 

" ASAT appl ications, is a real ity, and la perhaps self-

perpètuating. Support for this conclusion can be drawn from 

li November US3 report of the National Council of the 
~ 

Federation of American Scientists, in which 1t 15 concluded 

in the context of th ASA'!' ver i f loation tha t 
.Itj 

, ( i) t 18 d!·fficult ta Avold the impression 
~~hat the (Reagan) Adminis.tration 19 simply 

not interested in an arms control option 
in ..... /'this area and in tends to pt'oceed wi th 
deployment, regar~.l,ss of the alternatives 
and consequences. 

A brief e)(cursus ioto ASAT verificati<?n is apposite at this 

juncture, bath as an illustration of the US viewpoint, and 

since this ls the major obstacle to the oonclusion of a 

Ill. Schmemann, s. , • Soviet, Urging Talks, Insists Space 
Arma Can Be Verified" , New York Times, 12 June, 1984, 

. p. A-18. 

112. Wicker, t., • Earthly Folly in Spac E!., New York Times, 
2 March, 1984, 

2 
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treaty bann 1ng or controllinQ ASATs' .113 

b) ABAT Verifie.t1on 
~ .. 

As an introduction to this s'tetion" the commenta of 

President Reagan, in his 31 March, 198~ report ta Congress 

on ·US Policy on ASA'!' Arms C~ntrol,,1l4 is i,pstructiYe. 

It 18 thetein stated that 

(e) tfective verification 19 fundamental to 
arma control. ~ This appl les ta space arma 
control as it doea to arma reductions in 
other fora. The· Congress,ional language 
mandating ASA! arma control efforts has 
been uniformly specifie on the matter of 
v~rificatlon: anrlfan on ASAT systems is 
to he verifiable. 

Th, implication ls th.,t such verification 19 to be 

cOl1lpl.etelyeffective. 

A number of con,siderations arise which are peculiar 

ta ASAT ltIeapons control. rThere are two levels to 

verification of a ban, of whatever extent, on ASATs. At the 
,/ 

least the act of destroying a sa~ell i te would be banned. 

113. 

114. 

115. 

see~~nfra, Chapter V, B.1 & ~. "'" 

·US Pol icy on ASAT Arms Control", 98th Cong., 2nd 
Seas., Bouse Document 98-197, 3 April, 1984, us GPo, 
Nash. O. C. 

Ibid. 1 Il. ' 
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TI:Iis i9 "readily verifiable,,1l6 sinee potential target 
~ , 

satell ites have on-board systems to assess the ir per form-

ance, and are sens! t i'lle enough to d ist i nguisn an in ternal 

malfunètion 'from an externally induced one, by whatever 

means. Wha t Is " straightforward ta verify. ls the less 

"capab il i ty destroy.U 7 
,-

satellites. The' use of -ta 

dedicated ASAT systems, ·Le. those which have. as heir main 

and ~ly pur pose the destruction or disablement of satel

lites, can be verif1ed. The ÙS FlS/MV ASAT can be tracked 

" fram its air launch site ta its orbiting target. 
. 

Due ta its 4 

singular mission profile" the Soviet co-orbital ASAT system 

·oan al sq be monltored easily. In view of consi stent Soviet 

silence concerning theit mil i tary 'space systems, the fact 

that we are aware nat only that the system exists, but aIso j , ~ 

i ts exact performance record, 118 ls proof of 1 ts ver lfi-

ability in Any forthcoming treaty bann iog i ts use. 

There are severaI Inilitarily signific.4nt stages 

before use, however, which could be separately banned or' 

116. 

, . 

Arma Control in Space. Office of Technoleçy Assess
ment (OTA), US Congress WOrkshop Proeeedings, > May, 
1984, 42. 

117. Ibid. 

118. See Johnson, N .. t., The Soviet Yeu in Space: 1983, 
Teledyne Brown Engineering, colorado~rlngs, na4, 39 
et seg.' -

-
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controlled in Any ASAT limitation treaty.( Thè- progression 

to an operational system lnvol ves l abora tory research, 

developmen t, test ing and deploymen t. Research and develop

ment i8 virtua'lly im"pOssible- to ver if y, and the only virt~e 

of banning~ such activ i ty would be- to provide a buffer zone 

of Illegal i~y to discourage covert cheating in later .more 

desta.bilizing stages. Verifioation of a ban on testing 

WQUld invo1 ve the same cons iderat ions as those for use 1 and 

would thus be read ily vei:'ifiable. A ban on deployrnen t W<?uld 

nècessi ta te use of ~pace-b'ased pho to-reconna i seance 

capabilities. Theae wol!ld be ineffective in trying to 
/~ , 

detect US -FIS/MV ASATs, sinee the latter are unprepossess-

1ngly small and insignificant. However, the Soviet system' 

1a'"' much larger, incorpôrat Ing an Flm expendable launch 

vehicle. The latter la 30 feet longer than the 5 S"rl 8 

mi.ssi-le on which it i$ basad, and cao be 50 differentiated 

on the gr-ound from space. 1l9 Thus it has been concluded 
i •• " 

tha t • a ban on the dep1oymen.t of .a lIig nif i can t and 

m'ilitarily useful [SovietJ A$AT force could bè verified with 

IH~ See ·verification of Limita of the Soviet Anti
Satellite Weapon- - A staff 9tU~y by John Pike, Staff 
Assistant for Space POlicy, Federation of American 
Scien tists, in, Arms Control in Outer Stace, Hearings 
bafore the Sub-Conunittèe On Internationa Securi ty and 
S.aientific, Affairs, Committee on Foreign Affaira, OS 
Hou~e of Representatives, 98th Cong., 1984, 230. 
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a hiOh degree of confidence".I20 Should a ban invoi ve 

dismantling of existing systems, it would be extrernely 

d i f fic u l t , pe r ha psi rn po s s i pl e , toc 0 n f i r m ,t h i s w i t h 

certainty. However" the military utility of stored syste 

h minimal when any use'would be immediately ,detectable. 

widely art lculateè fear la that the smaller number of us 

military satellites as compared te the more ubiquitous, 

short~r-l i vad and hence more' ~as ily r"êPlaceable, Sov ie e 

ones, would rnake even a" limited amount of cheating a 
., 

·prohibitive risk". AoweveI\, the Sov let system i9 so 

unwleldy that a successful campa ign ag a inst all 18 US 

milltary satellites in 10w earth orbit ioIOuld take "several 

weelcs ta complete~ .121 Any inc rease in the number, or 

change in the configuration of FIm launch pads, would be a 

clear Soviet announcemen t of i t Intent ion te comm i t a breach • 
of treaty. 

Residual or marginal ASAT capability is a further: ~ 

cause for concern. Thi s i8 due to the fact that thete are a 

large number of devices whièh can be used, wi th varying 

degrees of effêctiveness, against s~tell i tes. The Soviet 
1 • 

GALOSH ABM System, parmi tted by the ABM Treaty, could be 

used in an ASAT role, but the range of orblts to which the 

120. Ibid. 

121. Ibid., 229. 

, 
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system has effective access i9 severly limited. 122 

Although a nuclear anned ICBM or ABM missile could be used 

as an ASAT,123 thi s ~ould be an ultimate last resort and 

thereafter space capabil i ty would probably cease to be of 

interest to anyone. Furthennore, even if this did not lead 

to full scale nuclear war, the effects of electromagnetic 

pulse (EMPl would mean that the aggressor's satellites would 

al so be re ndered useless. 

ABAT arms control is perhaps the most technol'og ic-

aUy challenging te verify. However, a recent exchange 

between the Super-powers does not augur weIl for a 

successful commitment to take up the challenge. This 

occurred in the context of a proposed ban on underground 

nuclear testing, excluded from the prohibition in the 1963 

PTe Treaty.124 Mikha il Gorbachev 1 the Sov iet Premier, 

proposed a moratorium on such tasting 1 commencing on 6 

August, 1985, to mark the 40th Anniversary of the bombing of 

Riroshima.12c.5 However, the Reagan administration 

declined to par'ticipate in such a moratot"ium, which it felt: 

122. 

123. , 

Supra, note 116, a t 43. 
\ 

Ibid. 

1:44. See supra, Chaptar;, rÙ c. 1. 
J • '" il" 

1 

125. See ·US, Soviets ~ake Ar.ms Offers Other Can't Except", 
Montreal Gazet~e, 30 July, 1985, p. A-I. 

. , . 

• 
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was an unverifiable ·propaganda ploy". 126 \ Instead, the 

Soviet Union wa:; invited to send observers to the next 

nuclear tests in Nevada. Whllst the latter i5 certainly a 

step in the right direction, the US claim of unverifiability 

19 highly questionable. 
',J 

As ear1y as 1962, the Soviet Unipri 

defended its position on the verifiability of underground 

nuclear explosions in the face of Western skepticlsm, by 

statlng : 

very convincing in thj.s connexion was the 
detection of the underground nuclear 
explosion, tecently conducted by the 
Soviet Union, by the United States Atomic 
Energy Commission -- and not by any means 
of inte!:"national control or the dispatch 
of inspec tion teams into USSR terr i tory, 
but excluslvely by means of national 
systems. Th! s means that the Un.1 ted 
States has at its disposaI detection 
systems which, are adequate for recording 
underground nuclear expLosions, however 
far from the United States these explo
sione ar-e carried out. The SOviet Union 
also has such detecting systems at its 
disposaI, as have many other states. 127 

Furthermore, Herber-t York, the US SALT II negot ia tor test 1-

fied in 1978 that, ·with the political will, we could have 

had a verifiable ban iry less than six ~onths·.128 

126. Ibid., p. A-2. See a1so Ge1b, L. H., "Warm ing Trend -
Helsinki He1ps 1',.ay the Gr-oundwork for a Summit", 
New York Times, 4 August, 1985, A-l. 

127. UN Doc. ENDÇ/PV.24!c1962), at 8. 

128. Scoville, fi. , "A Freeze Is 
Gazt3tte, 25 October, 1984, p. 

Verifiabl~~' , 
A-27. 

Montreal 
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In conclusion, one can only echo the sentiments of 

former UN Secretary General Kurt Waldheim, who stated on 29 

February, 1972, that 

5. 

aIl the techn icsl and sc ien ti fic aspec ts 
of the problem have been so fully explored 
that only a political decision 19 now 
necessary in order rto achieve final 
agreement ••.• When one takes into account 
the existing means of verification by 
seismic and other methods, and the 
possibilities provided by international 
procedurè'lt- of verification such as 
consultation, inquiry and what has come to 
be known as 'verificatioh by challengé' or 
'inspection by invitation', it 15 
di fUcul t ta understand further: delay in 
achi~~~ng agreement on an undèrground test 
ban. 

International Verification 

In 1962, during the ENOC meetings at the UN, both 

the USA and the USSR submitted draft treaties on -General 

and Complete Disartnament-. While the Sov iet draft 130 was 

expressed to be only "under strict international control-, 

129. uni te d Nat 1 0 n s " ::R:-;e~p~o;;;...;;.r~t:-_o;:;;..;;f--,~t:-;h=e-=-=C~o;;;.;m;;;.m;.;;:.;:i::--t;;..t~e:-=e~_o;;..;.:n 
Disarmament, 37 UN GAOR, Supp. (No. 27), 23 UN Doc. 
A/37/27 lI982). 

130. ·USSR Oratt Treaty on General and Complete Pisarmament 
under Strict International Control-, lS March, 1962, 
as amended to 4 February, 1964, UN Doc. OC/205, Annex 
l, Section D (ENOC/2 Add. 1) artd UN Doc. OC/203 Annex 
l, Section C (ENDC/2). 

.. 
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the American ane lH was entitled in the contemplation of 

.~ peaceful world". Both drafts Outlined a phased reduction 

to zero of aIl annaments, nuclear, chemical and convention, 
al. wttilst this 18 no doubt a laudable objective, even 

during their preparation it was recognized that the drafts 

lent more ta the Utopian than the pragmatic. Nevertheless, 

in the present context of verification, its control 

provisions are worthy of note. 

Bath proposaIs prdvided f~r the establishment of an 

·International 01sannament Orgarlizationw CIOO). 

of the Soviet drà'ft expresses it thus: 

Article 2 

1. Sta tes parties ta the trea ty solemnly 
undertake ta carry out aIl dis&rm~ent 
measures under strict interriational 
con'tl'ol and ta ensure the implementa
tian in their territories of aIl 
.control measuk'es. 

2. Each disarmament measure shall be 
accompan ied by such control meaBures 
as are neces~ry for verifica'tion of 
that measure. 

3. To implement control, an Int'ernationa,l 
Oisarmament Organization including aIl 
states parties to the tr~aty shall be 
establ ished wl thin the framework of 
the Un i ted Na tians. 

r 4. In aIl 
i ts avn 

countries 
sta f f , 

the 100 shall have' 
recruited intetna-

/ 

131. WOUtl ine of Basic Provisions of a Treaty on General 
and Complete Disarmament in a Pelicefu! World w

,_ 1962, 
UN Doc. OC/203 Annex l, section_ F (ENOC/30) and UN 
Doc. OC/20S Annex l sect~ons E & F (ENOC/30/Add. 1 & 
2) • 'C 

& 
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tlonally and in such a way as to 
. ensure the Adequate representation of 
aIl three existing groups cff states. 
This staff shall exercise control. on 
a temporary or permanent basie, 
depending on the nature of the measure 
being carried out, over the compliance 
by st! tes wi th the ir obliga tions to 
reduce or eliminate armaments and 
the ir production and to reduce or 
disband their anned forces. 

',5. The states shall in good time aubmit 
to the too such information about 
their armed forces, armaments, mili
taiy production and ml1itary appropri
ations as are necessaotry to carry out 
the measures of the cocrespond ing 
stage. 

6. 

\ 

Upon complet ion of the program of 
general and complete disarmament the 
100 shaH remain in being to maintain 
supervision over the Implementation by 
states of the obl igations they have 
assumed, so as to prevent the 
reestablishrnent of the military 
potential of states. 
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The US draft Adda in its article 5 thet ~he 100 "and its 
... -

Inspectors would hav~ unrestr icted access wi thout veto te 

aIl places as necessary for the purpose of effective 

verification" • Furthermore, the 100 would control al~ 

rocketry and other space devices to ensure their use for 

peaceful purposes, through "lnspec tion teams at the si tes 

for peaceful (rocket launchings who shall be present at the 
, 

launchings and shall thoroughly examine every rocket. or 

satellite before their launching.,,132 Inspectors wQuld 

132. UN Doc. eNDc/~v.37 (1~62), at 28 •. 
.. 
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alao ~onitor the product1on,~of aIl f1ssionable materia1, in , 
order to ensure i tSllPPl iea t ion to peaceful purposes. 

As will be recalled trom the extensive review of 
o 

verification provisions"earlier in this chapter, no interna-

tional verification system has been created in any arma 

control treaty to date, other than the IAEA sa feguards sys

tem for peaceful dissemination of nuclear technology.133 

It :l.a with this background, that the moat recent proposaI 

for international arms control. verification ""ill be 

disèu8sed. 

6. Il!.! International Satellite Moni,toring ~.Qency 

(IBMA) 

'Durlno the firet UN General Assembly Special 

sesaion on Oisarmament in May-June 1978, the Fren~h 
<""" 

tielegation s\}bmi tted a memorandum, which 

... :e$ta'bllshment f Of an international monitoring 

proposed the 

agency. ISMA, 

as it came to be called, was to operate within the current 

disarmament framework, and ~ould place surveillance 

satellites at the service of the internatio~al community. 
1 

The French proposaI was 'referred to the 33rd 

regular session of the General Assembly. The latter adopted 

133. See supra, this chapter, section A.3(h). 
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Resolution 3l/71J, which requested the Secretary-General to 

undertake, wi th the assistance of a group of qualified 

goverrunen ta! experts, a st udy of the techn ical, legal and 

financ ial impl ications of establ ishing such an agency. In 

pursuance of this resolution, the prel imlnary oonclusions 

reached by the Group of Experts were submitted to the 

thirty-fourth session of the General Assembly. Follow-ing 
ù 

the recommendations of the Group of Experts, the General 

Assembly adopted Resolution 34/83 E. In the latter it 

rEtque&ted th!:) Secretary-General' to carry out an in-depth 

a,tudy on the subject, and to submit a comprehensive report 

in time fot the General Assembly to formulate a decis,ion 
"" 

thereon, at its second Special Session on Disarrnament, in 

1982. The final report was in fact 8ubmitted on 6 August, 

It la disturbing to note, however, that nelthe,r 
, 

o'f'the super-powers participated in the preparation of the 
> , 

reports # an expression of t;he Ir d isappr'oval of any 

interference with their verification duopoly. 

Regarding the mandate of IS~A, the report cited two 

main missions, the monitoring of camPI lance with existing 

and future international arma regulations and di_sarrnament 
1 • 

agreements, and the moni toring of international crises. 

134. ·Study on the Implications of Establishing. an Interna
tional Satelli.te Monitoring Agency", UN Doc. A/'AC.206/ 
14 (1981).' . 

o 
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ISHA -itself was concèived as a .evolutionary, three-tiered 

Phase 1 would, establish an Image proc9ssing 

and Interpreta tion Centré, which would obtain curren tIy 

available imagery data trom both ex.isting civ il ian, and 

ml1itary systems. In phase II, ISMA would set up its own 

n~twork of Ground Stations, 'ta receive su~h data directly. 
" 

'l'he final phase, the mo~t chëlllenging of a11, would involve 

the development of ISHA space segments, i.e. a" network of 

recsats, which could complete the Independent, international' 

monitoring ca~ltY. 1980 cost estimation ,for' this 
~ . ' 

project were in the $900-1200 milHon range, a pal try SUIn 
" 

when compafed to the billions of dollars expended upon 

.. armaments each fiscal year, or quinquennium, 'dépending upon 

the super-power. However-, the ISMA proposaI was not tak4n 

the General AssembIy.l.35 

If 15H10, ~s prasen tly conf 1.g ured t 18 unS4 tisfac- . 

further discussions should be' unde'rtaken, to bring i 1:. 

to fruition in a universally acceptable fqrmat. Interna-
l , • 

tio'nal verificatiqn would certalnly be ~ recognition of the 

el(pan:d 1ng number of nations taking -the ir plac~ among the 

sp~c;:e power s', an~ should be the eventual goal .. 
. ' 

The . si tu-a-

.t'ion !n which the two super powers are monitoring ,each 

135. Seé ~puy, R.J." IOLes. structues et le 
(agence intern'ationale de satellites de 

(1981) VI 'AASL 333. 

rOle dt une_ 
contrOle" 1 • 

, - , 

• 



.' 

" 

1 -

:wu • 5 

) 
294 

other, beirlQ the only naHons with sLlah capabilities J is 

eomlng to an end, 136 and there would be less chance of 

dangerous misapprehension if ~ neutral int,ernational system 

performed thls function. 

B., PROBLEMS OF DEFINITION 

, The' other: area of specm-difficulty,' which exertt 
" / 

an all-pervaslve influence in the context of arms control 

treaty/~eg~Iation, i9 that of definition of terminology. 
/ \ ' ~ 

Defin i:tional\ and semantic problems are lnheren t in the 

legls1ative ~~oc~ss, be it ln drafting national statute9j or 
, "-

interr:'lational')treat,ies., However, it will be readily 

apprec,~ated thtt extending the rule of law to this area 

presents un ique' di fficul ties. Any ambigui ty in the scope 

and ~ffects of a treaty controlling weapons may havé 

momentous and pote1itially dangerous consequences not 

antic ipated dur ing the process of drafting. It le beyond 

the scope of this thesis to attempt a review and assessment 

of the myriad pmbigui ties of a11 the terms! used in arms 

136. See Matte, N.Mq,Space;Policy and Programmes Today and" 
Tomorrow {Il 'The Vanishing Duopole, Carswell Co. Ltd., 

1 -- Toronto, ~98'O. 

& & 
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control treaties. 137 At this juncture, lt will suffiee 

to diseuss, arguably, the most important and recently 

emerged terms in the outer spaee arms control debate. The 
, 

two terms, with their associated synonyme and antonyms, are 

-militariza,tion" and "weaponization". __ They are not ooly 

signifieant intrinsically, and due to their topica1ity, but 

·a1so as a prelude to the next ehapter, in whieh treaty 

propos~ls to curb such acthTi ties in splJce ~rt\ discussed. 

Since the latter use the se terms extensive~, in the 

interests of elarity, and the pursuit of uniformity in 

interpretation, some defini tians of them will be presented 

and di scussed • 

The ~s position ts succinttly summarized by Dr. R. 

Bowman, former Oirector of Advanced Space Programmes 

Dev~loprnent for the US Air Force, wl)o states that 

(m)ilitary aetivitieso in space such as 

------~---------137. For a comprehensive review of arms contrQl terminology 
see, -Lextcon on Space ArmS Control Terminology· 
prepared for the Canadian Department of External 
Affairs, byo the Centre for Research on Air and Space 
Law (CASt), McGil1 University, March' 1984, (unpub
lished) passiml see alSo ·Arms Control and Outer 
Spaee: A Study. of the Issue from the Aspect 'of Exist
ing Agreements and International Law", CASL, ,McGill 
University, 1983 (unpublished), pp. 82-111; and 
Gal1oway, E., -International Institutions to Ensure 
Peaceful Uses of OUter Space-, in, J'asentul iyana, N. 
(eà.), Malntaining outer Space-for Peaceful Uses, The 
United Nations Un1versi ty" Japan" 1984, 1'43 at 155 et 
8eg., and Gorove, S., "Article ~v of the 1967 Outët 
Space Treaty and Sorne Alternatives for Further Ams 
Control", ibid. r 77 et 8eg. 

3 
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e l unications, early warning SU~vèil1a~ce ac::t. navigation ••• hj!lve been conducted by 
both superpowers for decades and have 
actually contributed to the maintenance of 
peace •••• In addition military surveillance 
satellites have made arms control possible 
by providing non-intrusive technical means 
of v~rlfication of arma control treaties. 
,We mus t the r e for e bec are fuI t 0 

distinguish between these stabilizin'g 
aspects of 'militarization ' of space and 
the 'wèaponization' of space which 
thre'atens ,the very' militi!iK satellites 
helping preserve the peace. 

, , 
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'l'hus, the teon 'mil i tarization' may be ·taken to denote the 
l ' 

use of ·space m11itary support sY8te~s·, whic~ do not hav~ 

any capability to damage, destroy or other~ise intetfere 

with other space object's or objects on the eart'h or in 
/ 

a tmosphére. At the sarne t ime they actively support such 

'mllitary op~rations and include satellites for communica

tion, deteotion, 1 early wtlrnJ.ng # intell igence gather ing, 

navi9'~tion, reconn~lssance. ançl tracking. 

tœgarding the Sovièt viewpoint, pl'ofess0r.r Zhukov 

and KolOSQV define its antonym, demilitarization. 

,The demilitarhation of outer space and 
celest 1al bod ies impl les the banning of 
activities that putsue mi1itar~ aims in 
peacetimè, and may' be partial or totÇll. 
In the case - of par'tial demil itarlzation, 
the ban covers the types of ml1itary space 
activities by states that have been 
strictly deflnêd by international ag.l'ee
Inent; in the case of total demilitariza-

138. In "The Militarization of Space? The Real Issue is 
the Weaponiza'tion of Space"" 24, Septémbér, 1984, p'aper 
submitted to the International progress Organiz~tion, 
at 2. . 

\ 
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tion it extends to aIL 4ctivities that 
pursue mi.J. i tary Il ims in peacet illie. The 
dimilitariZation qf outer space 'snould be 
d istinguished from 'i. ts neutraliza tion, 
which implies t.he total or partial 
exclusion' of outer space and celestial 
b od i e a f rom the' s ph e r e 0 f mil i t a [' y 
operati0'1~9 in the event of an armed 
confl let. 

297 

The Associated term, MneutralizationM, ia further elaborated 

in a preyious' Soviet pUblication edited by 'Professor A.S. 

Piradov, in 'which it ia stated that 1 

. (t)he complete neutralizatlon of spece 
wauld preclude Ha use in wartime for: 

1. laUnChi~nitary space objects i-n 01:' ~ 
fl:'Ctn spa e ta strike at enemy targets; 

2. êonduct ng military Opérations directIy 
in space, and 

3. firino combat missiles with nuclear 
wàrheads via space at tal~8ts on the 
territory of other states. 

the contrast, the tenu -weaponization-, which has 

gained oU'rrency in the UN Committee ort Oisarmament,l41 

15 meant to distinguish those military 
activities invoiving the actual deployment 
of weapons in space from other more benign 
milttary activities in space Such as 
communications, early warning, surveil
lance and navigation •••• [The) -weaponiza
ti~n· 'of'space refers to the introduction 
of (1) weapons, wherever based, directed 
at space obje<::'ts and (2) weapons for --------

139. ~ukov, G. & Kolosov, Y., International SEace~, 
praeger, in association with the NOVbsti Press Agency, 
Moscow, "1984, 5~.tS4. 

140. Piradov, A.S. (ed.), International SE4ce LaW, progress 
~ublishers, Moscow, 1976, 93-94. 

141. See supra, Chapter Il A.2. 
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wha tever purpos'e, based' in space .142 

In other words, the ·weaponhation- denotes the use of 
1 

"space weapon sy!rte!1'9", i.e. those spaee ob j eets or dey tces 

which have the capabil i ty, though in rud imenta ry fom, to 

Interfere with; damage or -àestroy abjects in space, in the 

atmosphere, or on the surface of the ear'th. They include 

anti-satellite deviees, manned space bombers, orbital 

missiles and nuclear explosives. These systems initiate or 

add to the weaponization of outer space. 

Finally, in this eontext, it is to ~e ho~ed that 

the militarizatlon of space will be kept to "'a minimum 
1 

consistent wi th the main tenance of international stab il ity. 
Q 

And furthermore, that the weaponization of space may be 

averted r discont inued, and prevented from reeurr lng in the 

future. 

l42. Bowman, supra~ note 136, at 7. , 



CHAPTER V 

REGUlATION 81 AN INTERNATIONAL TREATY 

Weapons parity may of course in particular 
si b$ations induce rec iprocal abst inence, 
but 'ln general Qnly weapons which were 
mU i tarily ineffective or ineffic ient, or 
which Wère 9,f marg Ina 1 or ind ec i8 ive 
military value ~nd obsolete, or which were 
not ·deémed vital to the military estab-
l ishments of one or more 9 reat 1 powers, -
have been successfully prohibited. " 

A. FORMAT 

1. Comprehensive TFeaty or Specifie Space Treatl .. 

a) CcDparieon of Mvantages aRd Disadvantages 

" • 
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The notion of a' comprehensive treaty in thi's ar~a 

18 not novel. A lei tmotiv to emerge during the Cold War of 

the late 1950s and early ~ 9'608, was the concept of "general 

and complete digarmêllllent. • This was advocated as the 
~, 

ultimate goal for achievement by the super-powers. Thus, as 

noted in the- prêvious chagter,2 both the USA and USSR 

, 1. MCDougal, M. S. & Ferie lano, F. P., ~ and ,Minimum 
World pUblic O~dert New Raven, Yàle University Press. 
1961, 617. .. 

2. See, supra, chapter. IV A.S. 

" 
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submit'ted draft tre-aties in 1962 befora the Disarmament 

Committee of the UN. The Sov iet "Draft Treaty on General 

and Complete Disarmament, Under Strict International 

Control"3 outllned a fi ve-year!plan to achieve its goal 

of "getleral and complete disarmarnen t" . The plan comprised 

the phasing out of numerous areas of military activity, 

ranging from the ftdisbanding of aIl armed forces and the 

prohibition o.f their rf:~stablishment", to the "prohibition 

and destruction of aIl stockpiles and the Cessation of the 

production of al! kinds of weapons of mass destruction" and 
,c 

means to deI i ver them '" to the ir targets. Other, mor~ 

f und amen tal , steps env isaged were the .. aboI i t ion of war 

min istr ies, general staffs, and the ir agenc ies, 

••• elimination of aIl types of conve.ntional armaments crnd 
.. 

military equipment", and most significantly, the "dfscon-

tinuance of the ap,propriation of funds for militàry 

purposes, whether from State budgets or by organizations or 
.b 

p r i va te i nd i v id ua l s ft • 

The USA responded with an "Outline of ~asic 

Provisions of a Treaty on General and Complete Oisarmament . 

in a 

3. 

Peaceful World ... 4 Al though referr iog ta the 

UN Doc. OC/203 Annex l, section C ENDC/2 (1962), 

sa~e ), 
1 
1 
! 

4. UN Doc. OC/205 Annex l, sections E & F ENDC/30/Add 1 & 
2 (1962). 

<, 

• 

, . 
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goals as the Sovie ts, the US draft incorporated more vague 

lanQuage, and impliedly assumed that there was little 

l ikelihood of there being a "peaceEul world" in the 

forseeable future, in which to implement such an extensive 

programme. Although the world is, arguably, more stable 

today as compared wi th the dangerous postur ing dur Ing the 

Cold War, the rampant weaponization of a11 nations rnilitates 

~~dinst there ever being a total demilitarization of the 

acope envisaged in the above <lrafts. 

It was with this realization that another, more 

modest, methodology was adopted by the international 

community. Thus, mu1tilateral or bilateral accords have, 

been prornulgated to proscribe, amel iorate or otherwise 

control milit.ary act ivities 1011 th more Spec i ficity. Such 

~.~ partial arms control agreements can be c1assified into two 

categories, those dealing with Spec i fic geograph ical or 

1ega1 areas, and those concerning a spec lfie type of 

weapon. 

Examples of geogr-aphically specifie partial arms 

control agreements are the 1959 Antarctic TreatyS and thé-

1971 Treaty on the Prohibition of the E:mp1acement of Nuclear 

Weapons and Other Weapons of Mass Destruction on~ the Seabed 

5. 402 U.N.T.S. 71. Opened for signature l December 
19~9: entered into force 13 June 1961. 

~ . 

• 
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and the Ocean Floors and in the Subsoll Thereof. 6 The 

Antarctic Treaty declared that Antarctica, which Erom a 

legal point of view, has similar characterist ies to the high 

saas, shall be used exclusively for peacaful purposes. The 

Treaty prohibits, inter ali", "any measures of a military 

na ture r such as the ostabl ishment 0 f mil i tary bases or 

fortifica tions, the carry i n9 out of mil itary manoeuvres, as 

weIl as the tasting of any type of weapons.· 7 In 

add ition, there 18 a ban on nuel ear explosions and prohib i-

tion of the disposaI of radio-active waste material in 

\-''-, Antarctica, subject to possible future international 
\ 

agreements on these subjects. 8 

In the preamble to the Seabed Treaty, -the 

prevention of a nuclear arma t'ace on the ge3bed and ocean 

floor" 15 expressed to be wa step towards a treaty on 

general and complete d lsarmarnent under strict and effective 

international control.,- Article ICI) of thq Treaty states 

the underta1dng 

not to empla.t'lt or emplace on the seabed 
and ocean flçor and in the subsoil thereo~ 
beyond the 'outer 1 imit of the sea-bed 
zone ••• any nuclear weapons or any other 

6. (971) 10 loL.M. 145 Chereinafter cited as the Sea-Bed 
Arms Control Trea ty of 1971). Opened for signature 11 
February 1971r ent.ered into force on 18 May 1972. 

7. Art. l ( 1) • 

8. Art. VU) and (2). 
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types of weapons of mafia destruction as 
weIl as structures, launéhing installa
tions or any other facUities specifically 
designed for storing, testlng or using 
such weapons. 9 

o 

The re have been m an y ag reemen ts ct e al lng wi th 

specifie weapons, a nurober of which will be referred to 

infra. At this juncture, the 1972 Convention on Bacterio-

lOQical weapons lO will suffice as an example. In. i ts 

preamble, the Convention i9 expr€llSsed to be promulgated 

·with a vlew to achieving effective progress towarQe generai 

and complete disarmament, tnciuding the prohibition and 
.-... 

elimination of all types of weapons of mase destruction-. 

Article l of the Convention admonishes its signatories 

never in any· c ircumstances to develop, 
produc8, stockpile or otherwise acquire or 
tetain (1) mlcrobial or other biological' 
aoents or toxins ••• and means of delivery 
designed to use such aqentsOr tox ins for 
host fIe purposes or in armed COnfl ict. 

Thus, a number of interna t ional ag reements have 

,be43n enacted, ostens1bly to crea te a netwark of prohibi tiens 

9. Article II prevides that "(f)or the purpose of this 
;rreaty, the outer 1 imit of the Se'a-bed ~one referred 
to in article l shal1 be coterminous with the twelve
mile outer l imit of th~ zone referred to in Par t II 
(of the Geneva Convention on the Territorial Sea and 
Contiguous zone] - i .. e. 12 mi>leé fram the outer l imit 
of the territorial sea. 

10. ' Convention on the Prohibition of ·t'he Development, 
Production and Stockpillng o.f Blt,cteriological (Biqlog ... 
ical) and Tox in Weapons and on Their DestructiG'ln .26 
U~S.T. 583. OpenCild for signature 10" April 1972, 
et'lter~ into force 26 March 1915 • 

.. 

.. 
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and controls on mili tary exoeases with the ul t imate aim of 

achiev Ing a utopiah ot.general and complete disarmament". The 

military potential of outer space was long perceived, and it 

was dealt with internationally as a distinct area for aIl 

purposes, includ Ing arms control. Just as general terres-

trial dam i 1 i tar i zation la now lmpracticable and impossible 
.. 

to aehieve, sa also is an effective general demilitarization 

oi outer space. It ls highly unlikely that an agreement as 

_ extensive as tha t for Antarc tiC8 could be repràduced for 
• 

"Outer Space, in view of the latter's virtually unlimfted 

mU i tary potential. l1 

l)) ~ Manda tory or Recommendatory Ratke 

i) Arma Control .\gree~ents as fi Soft Law" 

Sy thelr. very na.ture, at1tls control agreemènts are 

of a' speciftc char-acter, as thl$Y represént .encroachmènts 

11. The provisions of the Antarctic Treaty were made 
possible largely by the conti'1ent' s minimal lnil i tary 
utll i ty, partlcularly for' the OSA and USSR. . Any 
rnilitary activit,y based in 1int4-rctica could b carried 
out more effee·tively and eff le iently from me othe-t 
point on the globe. The sama' cannot be said for 
spaçe, as <l'i séu8sed, suera in Chapter 1. 

'/ 

.. 

• 
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upon a ,state t 8 sove+eignty.12 The ratiQnale behind 1 thos~ 

agreements ls mutual national self-int.erest and the mainte- .' 

~ nance a balance of power .. 13 However, arms control 

, , 

agreemen ts are also interna tional law, and thuG can be sa id 

to have the "soft law" characterlstlcs Inherent in that 

deslgnation. 14 

••• A côtê d'une hard law, conati tu~e par 
des normes cr-êatr:lces de droits et 
d',obligations juridiques prAcls, le 
système normatif dU droit international 
comporte, rel~ve- t-on dé pl us en pl us de 
normes doht l~ substance est tellE!ment 
vague, 'tellement peu contraignante que 
l~obligation de. llun et le d'roit de 
l'autre en deviennent presque insa isi,~$a
bles. De .ce droit "fragile'" et "faible", 

• que l'on qua.lifte parfois dys soft law, les 
exemples ne manquent pas ••• 

However, "soft" international obligations are still 

, ; 

l'l. Gotlieb, A., IHsarmament and Internat! nal Law, 
.ContemPorary Aff~ir8, No. jT,The Canadian Institute 
of International Affairs, Toronto, 1974, 33, at 47. 

13. See Bartont J.H., The Politics of Peace. An Evalua,. 
tion fof, Arms Control, Stan ford, 1ge1, 50 et geg. and 
412 et seg. 

14. 

15. 

rt 

See Seidl:-Hohênvelde-rn# 1., "International Economie 
Soft Law·, (1979) 163 Receuil des Cours, at 165. 

, 
Weil, P., "Vers une normativit~ relative en droit 
international?", (1982) 86 R.G.O.I.P .. , 7; see a180, 
Baxter, R.R., ,"International 'Law in fHér Infinite 
,Varietyt~, 0(1980) I.C.L.O. 549; _ Oupuy, R.J.,', "Droit 
dlclantoire et droit progranunatoiré. De la coutume 
sauvag'e a, la "!soft l~w"". in, L'61aboration du droit 
international public, Pedone, Paris, 1975,. at 140.' 
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1e9al obligat;ion~ and, as such, are sUbJect to thé basic 

rule paota sunt servanda .16 In comparison ~ith soft 

international economic law, the obligations of the parties 

to arms control agreements appear more affirmative by their 
\ 

adoption of more emphatic language. Thus, treatles spea,k of 

"undertakings to prohibit, to prevent, and not to carry 

Qut,,17 li certain type of activity. However, this 15 by 

no means conclus ive, and represen ts merely a prospective 

undertaking to perform an action. As p'art of international 

law, ams control treaties share lts vUlnérabil ity, in that 

ft lacks Any real enforcement procedux:e. 

16. This, customary rule of international law, which 18 
enahr ined in Art. 26 of the Vienna Conven tion on the 
Law of Treatiq,s (1969,) 8 I.L.M. 679 maans that 

17. 

, . 

, treaties, once ln force, are bindinÇJ upon the parties 
to 1 t and must be performt?d by them in Qood fa-i th. 
This principl~, with stress on the concept of goOO 
faith in the observance of treatiès, has be~n held in 
many arbitral and judicial decisions, 'Bee ElUs, T.O., 
The Modern Law of Treaties, Le-iden, 1974 r 40 et sere t 
Guggenheim, P." Trait' de droit international J»ubl cr, 
TOnte l, Genave, 1967, 166 et seg,_' pppenheim, t.., 
Internatîonal Law, Vol. I, Cm ed.), London-, 1966, 
aM et seq. ' 

Seè art. 10) of tbe Treaty Banning .Nuclear Wéapon 
Tesf!!l in the Atmo$phere, i Cl Outer Spàce and Under 
Water, 480 U.N.T.S. 43 (hereinafter -cited as the 
'partial Test Ban Treaty), which sta tes: 

Each of the Parties t.o this tre-'lty undertakes to 
prohibi t, to preven t an~ Inot to 1 carry out any 
nuclear test explosiQn, pr any: .other nuclear 
explosion." at any plac,e',uoder, lts jurisdictlon or 

, côntrol .... See, supra, chapter III C. 1. 

, " 

, , 
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11> compliance With Arma Control Agreéments 

,Compliance \IIi th ams control agreements i9 based on 

the concept of national sel f-tnterest .18 In fact, aC,tual 

compliance with this kind of international agreement is 

largely dete~ined by political 'factors. The more balanced 

and equal an ~'rms controi agreement is the more llke1y i t 

will be comp1.ied \IIith. 19 N~twi thstanding -this, arms 

control ~greemen'ts can be avoided by a politieal mandaté for 

covert derogation, or superven ing technolog ica1 developments 

which rend.,r thém obsolète a'nd/or legally '~idab1e. 

'Nevertheless, 

••• violation 18 only rarely a severe 
problem for agreements since the Second' 
World War. 'l'he shared Interest in 
maintaining the arma con'trol, together 
wl th the èltisting verification,' system, 
usually ensures tha t a treaty will be 
honored. The problel'ns came ma 1n11' fro/ll 
chanOEts in. national reginaes, which can 
produce" a reevaluation of, national goals, 
and from erosion by repeated minor 
violations. In general, however, _today' s 
relatively Wfd'k agreements are likely to 
be observed. ' 

The cotlcept of self- interest can al90 be foun(i in 

the .abrogation clauses to many arms control agreements,' 

18. Sarton, supra, note 13", lOS. ... 

19. ',Ibid., 110. 

20. Ibid., 123-24. -

- \ 
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~ -
pe.rmittillg the termin'ation of the agreement on a specified 

short time (usually 3 ta 6 mOnths) ~fter the Party in 

question gives not tee that it bel Leves i ts supreme interest 

could, oth~rwise be jeopardized. 21 As Barton states, "the 

thre~t of abrogation amounts ta li kind of enforcement.,,22 .. 
The kn-owledge that a Party Càn abrogate the treaty ln 

,re~ponse ta an opponent'S violation, rather than formaI 

sanctions, ca'n serve as an effec,the enforcement. Attention 

has a190 been drawn to another aspec t of a flèx iblé sy$tem 

o,f, abrogation: 

ln fact, the abillty to terminate an arms 
control agreemen t, by breaèh if necessary 1 

might allay thé fears of nations and 
,overcome their re1uctance to enter into 

21. For example, art. IV of the Partial Test BalJ Tre4ty, 
aùprfi' note 17, states: ' 

T 18 Treaty allall be of uni imlted dùration. Each 
Party shall in exercising its national sovereignty 
have the r ight to wl thdraw from the Treaty if it 
decides that extraordinary avents, related to the 
subj~ct matter of tllis Treaty, have jeopardited the 
supreme in terests of 1 ta country. It shall 9 ive 
notice of !Jucn wi thdrawal to all other parties to 

. the Treaty three months in advance. 
See al 90· art. X (1) of the Trea ty on the Non
Proliferation of Nuc1ear Weapons, 129 U. N. T. S. 161 
(here1nafter cited as the Non-proliferation Treaty). 
open'ed for siQnature 1 July 1968: entered in to force 5 
"arch 1970, and, Art. III of the Sea-Bed Arma Control 
Treaty, su~ra, note' 4. Only the Treaty Between the 
usA, and t e USSR on the Limitation of Anti-Ballistic 
Missile Systems, 23 U.S.T. 3435 (her.einafter cited as 
the ABM Treaty), signed 26 May 19721 entered into 
force 3 October 1,972, prov.ides for a more reasonable 
delay of six months. 

Ba.t'ton, supra, note 13, 106. 

, ti 
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artels con trol arrangéments even tenta t i ve
ly. Indeed, ther~ may be ar!.}ument for: a' 
provision in the treaty permlttil'lg 
denunc la tion by any party upon a period of 
notice. The knoW'ledge that they çan 
l'_etreat will encourage .nations ta ente,;. 
The knowledge that they can retreat 
legally and openly may halp d iscourage 
th&m from clandestine violation. In 

- course, although nations had gone in 
tentatively W'ith an eye on the exit, 
experience might breed confidence and the 
power to aban~~n the agreement might never 
be (:)"erc ised. 
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one could question th~ advantage of an intarna-

tionai ~9reement which parties .could abrogate almost 

!nstantaneously. However 1 cer ta in treaty t>rov i sions, 

depending on the il' form an~ structural relation wi tn other 
-" 

,treaty t>rovisions and the' ",manifest intent" of the parties 

ta create a new rule of taw, can generate a, cl;lstomary 

international l'ule of law binding on non-parti'es. 24 

Furthermore, arms control agreemen ts may serve as evidence 

of the emergence of an international customary rule en 

dehors the tr~aty, sIllch as in the framework of a UN General 

·23. 

24. 

) 

j 
1 

... 
Se.e Arms Control: A Survay and Appraislll of Multilat
eral A~reements, stPRI, Taylor & Francis Ltd., t.ondon, 
1978, 2-33. " 

See NOrth Sea Conti nental S heU Cases t <1969} 1 
Repotte' 4--;-àt 95, and also D'Amata, A., ·Man 
Int~nt and the Generation by Treàty of Customary 
of International Là",·, 0910} 64 A.J.I.L. 892 .. . " 

pwc e w 
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Assembly Reso1ution. 25 

e) Reservations 

i) Reservations to Multilateral 'l'r::ea-ties i-n 

General 

. 
Art. 2 of the Vienn8 Convention on the L~,w of 

'l'reatiés defines li reser~ati<?n' as 

25. 

26. 

, 
a unilateràl statement, however phrased or 
named, ,made by a, State wh e 1'1 sign1ng,' 
ratlfying, accepti'ng, approvlng' or 
aceeding to a treaty, whereby i t purports 
to Êlxc1ude or modify the 1egal affect of 
certain provisions of the 2lfeaty in their 
applicat'ion to that state. 

0' 

See 'De vr~8Ç.her, P., "Obse,rvat ions sur le.s rfssolutions 
dêcl~rativês de. droit adaptêes au se in de l'AssemblG-e 
Gênêrale / des Na tians Onies", in, Festschrif't fUr 
Rudalf B'i,ndSchedler, Berne, 1980, 173 !.! seg. See 
aiso, suera '~, chapter III,. B. 3 • . 

i 

Supra, note 16; on reser" a t iQns ta muI t il a,terai 
conventions in general see, Anderson 1 D., "Reserva
tions ta Mul tilateral ConvQntionsz a Reexamination", 
0964) 13 I.e.L.O .. 450, Bowett, D.W., "Reservations to 
Non-Restrlcted Multili!!lteral Treaties", (1976-7) 
B.Y.I.L. 67; Elias, supra, note 16, 27 et seg.: 
Pitzmaurice, G.G., "Reservations ta MuItTIateral 
Conventions", (1953) 2 I.C.L.O. 11 GambIe, J.K., 
"Reservations t.o MuI tilateral Treaties t A Macroseoplc 
Vlew of Sta te Practice", (1980) 74 A,. J. r. L. 372, 
Guggen~eim, supra, note 16, 166 et.seg., Holloway R., 
Les réserves dans les traitfts internationaux, Paris, 
I§S8t Imbert. p.", tel$ r~Berves aux traHis mult iIaU
raux, Paris # 1979; Kyongun Koh, J., 'Reservations ta 
Multilateral l'reathe; J Row International Legal 

& 



.. 

----~---~:------"""'''-·--''''''''''''''--------.. s ... --.a 
\V 

\ 

311 
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A reservation must be distinguished from an 

Interpretative declaration. The latter raises an issue of 

treaty Interpretation and does not cause any lega1" effects 

comparable ta those of a reserlJ~,t ion. 21 
( 

In recognition 

of thls distinction, the UK delegation to the UN, in 

relat,ian to a Yugaslavian declaï-ation on thair ratification 

of 'the Non-Proliferation Tt"eaty, commented that: 

'In sc far as the statement may be intended 
te!> take effect as an intet"pretative 
declaration, Her Majesty' s Gove'rnment: 
regret that they are unàble to accept 
it ••• in sa far as it may be intended ta 
take affect as a reserv4tion, Her 
Majestyl s Government must place on record 
the ir formaI ob j ect ion to the sta ternen t, , 
on the grounds that it ls incompatible 
with ~e object or purpose of the 
Trea-ty. 

In international law the permiss~bility of 

reservations 19 governed by the prinpiples set out in 

article 19 of the "tenna Convention on the Law of Treaties 

which prolJldea that: 

AState may, when s1gning, ratifying, 
accepting, approv-ipg or acceding to a 
treaty, formulate a'r-eservation unless: 
(a) the reservation ls pt"ohibite,d by the 
treaty; 
(b) the treaty provides tha t only ----------------

(conti nued frorn prev ious page) 
Doctrine Reflects World Vision-, (1982) Harvard Intll 
L. J. 70. 

27. See Bowett, ibid., 68. 

28'. See Un.i,ted Ki ng,dom Treaty Series. No. 125 (1975) C Cmnd 
6268, p. 10). 

1 



specified reservations, which do not 
include the reservation in question, may 
be made r or /"'\. 
(c) in cases not falling u"nder sub
paragraphs (a) and (b), the rest1rvation ls 
incompatible \tIl th the object and purpose 

r of" the treaty. 
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This means that r~seJvationS' exp~essly or impl iedly 

prohibited by the terms of the treaty are excluded and 

reservations expressly or impl ieà1y authorized are ipso 

facto effectivé. When the treaty in question ia silent on 

reservations, the criterion to determine whether the 

reservation was permissible, and hence whether the party 

making the reservation can be considered as a party to the 

treaty, is the compatibility of the reservation with the 

·object and purpose of the treaty".29 This princip1e had 
1 

already baen adopted by the International Court of Justice, 

in its advisory opinion entitled R~servations to the Conven-

tian on the Prevention and Punishrnent af the Crime of Geno-

c ide in 1951. 30 
, 

A~cording to the traditional doctrine in -
international law, a ,reservation to a mu1tilateral treaty 

1 
--~--------~,,-- . 
29. In addif"ian, the reservation .-must also be a true 

30. 

reservat ion and not an interpretative declaration. 
The reservation may also not seek ta mod if Y the affect 
of other articles of,,·,the treaty to whfch reservations 
are not allo\lfed of other trea tY rules or rules of 
customary international law in general: see Bowett, 
supra, note 26, 89. 

(19"51) I.e.J. Reports, at 15 .!.! seg., hereinafter 
ci ted as Genocide conventi~.3ase. 
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31l 

Mad to be accépted by aU the signatary states in order~th 
te be an admissible reservation, and for the reserving state' 

to be considered a party to the treaty.31 In the Genocide 

Convention Case, the I.e.J. still recognized this "tr-t3~H

tional doctrine" as being "of undlsputed value", but th~' 
, ~ 

' .. 
maj ority_ of the Court d id not cons ider i t to have béen 

Il transformed into a rule of law." Thus the 1. C.J. rejected 
• 

the doctrine requir ing the 'unanimous acceptance by other 

treaty parties of reservations te a mu4t.il~teral treaty in 

'arder for them to b~ val id • Th! s doctr ine was expressed to 

be no longèr in accordanCe with the realitie-s of interna-
t 

tional practice. Wi th respect to the Génoc ide Convention, 

which the Court recognized to have singular characteristics, 

i ttl> was admi t ted tha t a rese r v Ing pa r ~y woul d not be 

considered a party te the treaty vis- ~-vis those states , 
i 

which had objected to th~ reservation as being incompatible 

w~ t.h the object and tpucpose of the treaty. Instead, the 

reserving -party would only be considered as a party to the 
1 

treaty Il is-~-v Ls those states which have accepted the 

reservatton as being compatible with the object and purp.ose 
l 

31. In 1931 the AsSémbly of tne League ot Nations adopted 
a resolution which dec,lared ,that lia reservation can 
ollly be made at the moment df rati ficat ion if a11 the 

~ other signatory States agree or if sûch a reservation . 
has been provided for in the f~xt of the Conven~1on"',-
League of Nations O.J. Spec~Sup'p. 93, at 199 (931), • 
Bee furtner Kyongun Koh, supra, note 26, at 77. . 

,'" 

" 
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of the treaty. 32 ... 

ii) Reservations'to A~s Con~r91 Agreements , 

The application of the general rule, that reserva-

tion~ are permissible provided .t.hey are èompatible with the 
) " ... 

abject and the purpose of the tr~a ty, might be par t icular ly 
'. ~-

d ifficul t in the case of arms control agreements. There ls 

no unanimlty in intèrnational jurisprudenC'e wheth.~'. "pb}ect 

and purpose of the t.reaty" are distinct notiQns, or syno-

nyms.33 Furthermore, it might be a difficult exercis!3 'to 

deterrnine object and purpose" of an arms control 

treaty, a fortiori the ruore çompl icated ones which may. havè 

"multiple objects and purposes". 34 Furth~rrnore, 

the not ion of object or purpose is i tsel f 
not a fixed and sta tic one, but is l iable 
to change, or rather develop as experience 
is gained in the operation and wc,rking of 

32. Supra, note 30, 26 et seg. 

-33. In the sense of distin.ct notions: Minority Schools in 
Albania, Advisary Opinion of April 6th 1935, P.C.I.J. 
Ser ies AB, No. 64, al 67. In the sense of synonyms: 
Ca8e~ Certain Norwegian "Loans (France~ Norway) 
JUd~ent~ July 6,th, 1957, (1957) .. I.C.J. Reports, 
at 4. 

34. 'See also Hazau, L., -Dètermining the Extent of 
Admissibility of Reservations: Some Considerations 
With Regard ta the Third United Nations COnference on 
the Law of the Sea", (1980) 3 Denver J. of Int' l L. & 
Pol Ley 69. 

" 

. "'.: .. ~ 
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the convention. 35 

As to reservations themselves, they have been 

'divided into four categories: 

, 
f, 

. ' 

., 
, ~ 

./ ' , 

, 
J, 

• 
'. 

1. reservations to dispute settlement provisions; 

2. 

3 • 

4. 

reservations to other f ina1 clauses: 

reservations to the merits of treaties that 

single out a specifie provision; and 

r e se r v a t:i '0 n 8 t 0 the mer i t s 0 f the e n tir e 

treaty.36 

.' \ ~ Whilet reservations of category 
./ 

1 and 2 might he 

. gh'rttissible and may even have the advantage of attracting 

,,<, 'm0,re parties to an arms control .!greement, sorne attent.1on 

:, ~hoU.l·d l;>è paid to Judge Alvarez' dissenting opinion in 'the 
~ 

Genocict.e. Convention case. 37 Judge Alvarez made a 

distinc1tipn between four categories of multilateral conven

tion~ : 

35. 

36. 

• 

1'lo those which seek to develop world 
ln ternat ional organ iza tion. or to establ ish 

~ reg fonal organ-izations ••• ; 
" b) those which seek 'to determine the 

territorial status of certain States •.• i 
'c) conven t ions which seek to establ i-sh new 

" F),tzrnaurice, G., "The_ Law and Procedure 'of the ~ 
International Court of Just ice: Trea ty In terpreta tion 
and Other Treaty Points", (1957) B.Y.I.L. 208. 

See Szafarz, "Reservat ions and Obj ect ions in the 
Treaty Practice of Poland", (1974) 6 PoUsh Y.B. Int'l 
L. 49 • 

Supra, note 30, 49. 

, 
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and importan t prine iples of in ternat ional 
law; 
d) conv-entions seeking to r:-egulate mattera 
of a social or humanitat:'ian interest with 
a vlew to ~mproving the position of 
individuals. 3 

316 

The Genoc ide Conven t ion, and anns control agree-

ments in general, eould arguably be categorized under 

rubr les c) and d) above. The lear:-ned j udge found reserva-

tions to these four categories of convention inadmissible; 

for tha t would be contrary to the purposes 
at whieh they are aimed, namely, the, 
gen~ral interest and also the social 
interest. These conventions $igned by a 
great majortty of States ought to be" 
binding upon the others, even though they 
have not expressly accepted them: such 
convention's ~stablish a kind of binding 
cu8tom, or rather princiDles which must be 
observed by aIl Sta tee by r:-eason of the ir 
in terdependence and of the ~~istence of an 
international organization. 

Whilst one can ~ympathize with the position of 

Judge Alvar:-ez, this does nct repr:-esent the law as it now 

stands. It rema ins the sovereign dght of a Il sta tes to 

affect reservations to international agt:'eements on rat i fica-

tion, if they 50 wish. In the present context of arms 

control agreements, due to their:- accommodating ambiguities 

and strong poUtieal implications, express teservations 8J;e 

rare. Such reser:-vations, as there ar:-e, tend to clarify and 

not qualify. There are li nurnber:- of Agreed Sta temen ts , , 

38. Ibid., 51 '. 

39. Ibid., 53. 

.. 



"' 

• 

317 

Comman Understand in<Js and Ur)'ilateral Sta tements which are 
\~ 

largely ·iriterp~etive declarations R
, initialled by the heads 

, ... 
of both. the us and Soviet, delegatlo~o th~ Strategie Arms 

Limita t ion TaI ks (SALT I). F'or éxarnPle\ Agreed Statement A 

to the 1972 ABM Treaty states that \ 

(t)he Partles understand that p in addition 
to the ABM radars which may be deptoyed in 
accord ance with subpa r ag raph ( a) o'f Art i
cle III of the Treaty, 1 those Îlon-phased 
array ABM radars operational on the date 
of signature of the Treaty wi thin the ABM • 
system deploynrent area for defence of the 
national capital may be retained~ 

H4ving identified .sorne of the general considera

,tions ot the law of treatles in the present eontéxt of arms 

control, we shaU now' proceed to a consideration of more 
~ " -' 

specifie matters. Thus, . ~r the following section, both the 

majçr generic 
f 

employed arms contr'cl treaty formats by the 
1 

in tert'H' t 10n41 commun i ty, and selection of t.he appropr iate 

'traaty category for outer space will be discussed • 

. 2. Other Generlc :rreaty Trpes 

a) . Th. Bon-Proliferation ~.ty Solution, Military; 

U... Bxcluded for -Newoamer.-

T~e purpose ot non-proliferation tre~tles, is to 

ensure tha~' dangerou8 weapons, now in llmited use, do not 

be'calle wid.espt'ead. Por outer space, this could meen at 

\ 
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feast the containment of its weaponization. 

The format of a non-prolifl(ration treaty 1e such 

that' it caUs ~pon states possessing nuclear weapons to 

"refrain from rel inqu i sh,i ng con trol of nuclear weapôns and 

from tranSI1l i t t 1n9 the intornat ion necessary for the 1r 

manufacture to states not possessing 5uch weapons. At th~ 

samè tlme, ttley a150 agree to try to achieva armS control 

amongst themselves.' The oUrer parties to the agreement, 

those who do not already bave the weapon systems, agree not 

,to acqu i ra con tro1 of such weapons. They al so undertake not 
j \ 

to develop these systems indeper;ldently. This 1ast under-
~~- -.. 

"--, 
taking croates asymetry in this format, ma'k 1ng its v iab il 1 ty 

d.épendan t upon tpe promise of se r iou8 a-rms con trol reauI t lng 

from negotiations amongst. the nati~ns that have th~ weapons, 
~ 

thu8 giving hope for a more symetr1cal fom. of agréement in 

. the future. 40 The prime example of the non"pt;'oliferation 

fot1!lJlt, _js' the "Treaty on Non-Proliferation, of Nuclear 

weapons·,41 which entered into force on 5 Maltch, 1970. 

With the first use of atOMic weapons during the 

Second Wor1d War, C'ame the realization that the spread of 

40. See further Sarton, supra, note 
The Nuclear Non-Proliferation 
~lementation 1959-1979, Vol. 
21 • 

41. Supra, note 21. 

" 

13, 1011 Shaker, M.!., 
Treatx: Origin and 

1, New York, 1980, 

, 
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8uch a weapon had to be limited. The United St2\tes made the 

tirst proposaIs, acting from its monopolistic position in 

the late 1940'8, suggesting the establishment of an interna-

tionà'! atomic development authority to oversee, e>:clusively, 

the davelopment and use of atom ic energy. This proposaI 

went nowhere, being unacceptable to non-nuclear nat lons. 

The hope of a nuclear frae world had vanished by 

. 1953, when three pdwers had developed 'nuclear wea-pon8. 42, 

The prOliferation of nuclea~ weapons became a more pressing 

issue. Non-proliferation provisions were included in t:he 

arma control in i tia tivas between . the Un i t;ed States and the 

USSR in the late 1950·s. This was considered insufflcient, 

however, by many of the other nations, who agitated for a 

separate Non-Proliferation Treaty. The proposaIs they 

a~duced were promulgated in the forro of UN Resolut ions in 

the early 1960 's. 43 Finally, in 1965, the Ei9hteên 
\ 

Nation Disarroament Corrunittee negotiated and drafted the Non-

Proliferation Treaty, pursuant to a General' ~ssembly 
• 

Resolution requesti~g urgent consideration of the prob1em of 

42. 

43. 

. " 

Grêat Bri tain and the Sov iet On ion' had joined the 
nuclear club and would be followed by France, China 
and Ind ia. 

·UNGA Res. 1665(XVI), 4 December 1961, for exampIe, was 
an IriSh resolution calling for the conclusion of an 
intetn~tional agreemen.t for state~ to refrain trom the 
transfer-of or acquisition p~ nuclear weapo~ •• 

, .... 
. . 



__ ~_~-..-_______ ........ ____ 1111114I1$1i ---.... -------W ..... --S 

320 

. nuclear weapons proliferation. 44 

The Non-Proliferation Treaty prohlblts both the 

transfer of nuc lear power, and the correspond ing reQ,9,ption 
ll~ 

thereof by the non-nuclear powers. 45 Furthü~ore, 

non-nuclear weapon sta tes under take not to manufacture 

nuclear weapons independently. The effectiveness of these 

provisions in limiting the arma race to the existing nuclear 

powers is questionable. The asym-etry of the treaty format 

18 further emphas!zed, as _ only aome of the non-nuclear 

pO\lers have ratified the Treaty. Non-nucleer countr.ies that ( . 

. l'night wish to passess a nuclear cap?1bility ln the future are 

not willing to make these asymetr Ica! commi tments, curbing 

théir nuclear potential. This geems to he What occurred in 

the case of India. The world communlty thus gi~e8 les8 than 

unan imoua support for this ap'proach. ' 

The Non-Prol i ferat~on Trea ty has dso had to' take 

into account the continued development of nuclear pOwer for 

peaceful uses. This i t doea by laylng down safeguard's46 
1 

44. UNGA Res. 2028(XX), 19 November, 1965. 

45. Arts l and II. 

46. -lb-fd., Paraqraphs land 3. of .àrt., II 1 ... "ta te, 
1. Each non~nuclear-wèapon State Party to the 
Treaty undértakes ta aceept safeguards, as 8,t 
forth in an agreement to be negotiated land 

- concluded wl th the International Atomic Energy 
Agency in Accordance with the Statute of the, 

, International Atomic Energy Agency and the Agency' 8 

aafegua·rds system, for tne exclusive pur pose. of "' \. 
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Md permlt,tlng aIl parties ta develop, research, produce anô .. .;" 
use nue 1 et'.l r ènergy for peaceful purpo'ses. 41 The eflect 

of this" however, has bee1) to create potent iai loopholes 

that disqualify this Treaty from being conddered a totaUy 

effective disat:"mament mellsure. Nevertheless t i t has 

achieved a measure of acceptance, and consequently, carriea 

some weight if appl1ed to arms control violations. 4B 
, . 

(cont~nued from pr,avlous page) 

47. 

48. 

. , 

verification- of the fulHllment of tts oblig&tions 
assumed under thts Treaty wi th a vi.ew to, preverH:.lng 
diversion of nuclea'r energy trom peaceful uses t6 
nuclear weapons or other nua1ear explosive devfc8s. 
P~cedures for' the ~safeguards required by this 
article shall bé' followed wi th respect to $ourc,e or 
apeclal- fissionable material whether it 19 being 
produced, processed or used in any pr tnc ipal 
nuclear facHity or 18 outside Any auch facility; 
The sa feguards required by thls article ahal! be 
applled to al1 source or special fissionable 
material in a11 peaceful nuclear llctivitie$ within 
the, territory of such State, und,er its jurlsdic
tlQn, or carried out~nder lts control anywhere. 

3. The safeguar48 required by this article - shall 
be . implemsnted in a manner designed to comply w1 th 
article IV of this Treaty, < and ta avoid hampering 
-the econÇ)mic or technological development of the 
Pàr,tiss or international cooperation ln the field 
of peaceful nuclear activities, including the 
international exchange of nuclear mater1al and 
equipment for the processing, use or production of 
nuclear material for peaceful purposes 11'1 'accord
Ance vi th the prov!sions of thls article and the, 
princ iple o'f safeguard lng set ,forth ln the preamble 
of the Trea ty. 

Art. IV. 
- 7, ' 

Sea Arms Control ,and_ Outer' Spacel A Study of the 
Issu~an the "'A'iiicf...21. ExIstlnsz, Agreeme~, and 

, " 
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Th. fortn of a non-proliferation tteaty directed at 

weapons ln outer space &hould be similar to that of the Npn-

Proliferation Treaty. It should incorporate provisions 

obl,lging states that have developed outer space we'apons to 

refrain from transferring them to states which have no-t done 

50. This could he supportèd by an obligation on the part of 

t.hose hat ions not h.!lv Ing developed 5uch weapons l'lot to 

accept them from the .. have" nations, or develop them on 

their own. 

ThefJe obll-gatlons are basic ta a working no 1")

proliferation treaty, but in the case of outer space weapons 

ther:e h a potential conflict' over the definition of the 
, 

"have" and "have not" nations. 49. Space weaponry 15 in 

its Infancy, still developing; and thls could lead te 

difficulties in deciding which countries possessed these 

weapons and thus were elig ible ta maintain them while 

parties to the treaty. There ia àlso no consensus as to the . 
,exact nature of a "weapon" in outer space - lead ing to 

confusion as to which nations hâve outer space weapons to 

(continued from-previous page) 
1 nternational Law, Report prepared by the Centre for 
Reaearch in A1r and Space Law, McGiH Univérsity, 
Mareh 1983. (unpublished) 

49. As indt:ted there 'as' with the Nuclear Non-Proliferation 
Treaty. For detaila, see Shaker, supra, note 4,0, 
214, 

, / 
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beg 1n wi th. ConsequentlYt. a non~proliferat10n treaty would 

have to define an outer space w~B:pon50 and which were the 

"have" nations, as a prerequisite to establishing the rules . 

of non-proliferation. 

Provisions in a treaty for the non-proliferation of 

weapons in outer space should also address the transfer of 

technQ10gy fo'r peaceful uses in outer space. Much l ike 

nuclèar energy, aspects of this technol09Y can be utilized 

for either peaceful or hostile purposes, and yet, its true 

use- may be ambiguous. Provisions must be made that both 

allow for the advancement of peaceful uses of outer space, 

and yet sa feguard the a 1ms of the tre.!!ty. ln the case of 

obvious weapons little difflculty ls posed, but ag.!!in, 

without a consensus on exactly what constitutes a space 

weapon, difficulties may arise in attaining agreement on 

the Sé prov i s ions. 
~ 

If aIl nations comply, then such a treaty Bchieves 

its purpose, but it also creates an asymetrical situation .. 
where outer space le off l lmi ts to the weapons of some 

natlonll and a 1eg i t imate battleground for otl'lers. This 

situation has arisen in the wake of the Non-Proliferat.ion 

50. As vas the case for the Commission for Convention"l 
Armarnents which formulated in 1948, the firet, and 
ooly existing' and ge.nera11y shared definit~on of thé 
term "weapon of mass destruction", ON Doc. S/C.3/30, 
13 August 1948. .'. 

a 
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.' 

Treaty. but it is acceptable to the parties ta that treaty 

because of the enormous costs and dangers invol vad with 

nuclear weapons . 

A non-proliferation treaty concerning space weapons 

might be seen by -have not~ nations as an attempt to create 

an exclusive club for those who have the se weapons. 

Assurances by the "have" nations that they would n in goOO 

faith" negoti~te arm$ control for outer space, would have to 

be stronge~ than those found in the Non-Proliferation Treaty 
,( . 
ta reduce thls perception. Space weapons are not inexpen-

sive nor irtnocuous in absolute terms, but they are in 

nHation to nucl~ar "'eapons; They are easier to devela>p 

technologically and they are considèred for the most part as 

belong ing to I! conventional we'apons arsenal. A grEfater 

spirit of cooperation among European nations, Japan and even 

China, could act as a safeguard, pressuring the super-powers 

to negotiate anns control for outer space in the face of 
. 

possibly eyen greater military activity in this reglon. 

Another problem with the non-proliferation approach 

te ams c6ntrol in outer space pertains to the fact that 

spa<:e weapons are in the ir early stages of development and 

are not 'fully eS,t.abl ished ln outer Sj Th.<. 18 still' a 

goOO chance of achieviog a9reement cu Ing, the ~ mil i tar i za-

tion of outer spactit. One i5 reminded of the old adage, 

prevention la better than cùre. In 1 ight of t,hi s .. ' a 

.r 

J. , 
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,-

non-proliferation treaty could have the opposite effect of·, 

that de,sired. It might actually 1eg i t:imize we,apons in outer 

apace. This would ,:-eaul t because; al though i t effectively 

bans auch weapons from use by "have 'not" countriea, it 

recognizes the right of the "have'" countries -to ~ssess, 

deploy and use space weapons. 

The non-proliferation type tr~~ty can only serve as 

il stop gap measure intended to defuse a aensi tive ai tuation 

untU a moré effecti..,e agreement can be achieved. In the' 

case of weapons in outer space there may not be a need for 

such a stop gap. Put ting time and energy into dev~loping' 

this half way measure when aIl the effort should he directed . 
at preventlng weaporHzation, may lose the possibility of 

achievi'ng the latter. Non-prol i feration ls best left ta be 

coneidered when aIl other PQssibilities for oute~ èpacé have 

dissipa tad. 

b) Bilateral or Reglonal Treatl •• 

Outer spa.ce la recognized as the province of al! 

mankind. 51 In light of thia, the Multilateral treaty 

format would appear ta be the nat-ural torm for: a treà.ty 

51. Art. l paragraph 1 of the Outer Space Trea,ty declares 
that: e 

The exploration and use of outer space, Including 

'. 

5 a 
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regulating activities in ,outer space. When the activities 

are purely military, however, other factors intervene. 

A large percentage of current exploration and use 

of outer space ~s in the form of military activity. The 

large majority of these '~ctivities are, ho'Wever, carried out 

b)(, only t'Wo nations: . t.he USSR and the US. 52 This, 

cQupled with their adversarial relat~on9hip and super-power . , 
mil itary status, makes thé issue of regulatJng mil i tary 

activities in outer spac.e a de' facto bilateral issue, i.e., 

'without agreement between th,ese two, no real regulation ia . 
1 possible, even at the multilateral level. The bilaterai 

treat~, format may thus be as effective •• s the mult!fteral 

one. 

l'he super-powers are not the only nations with 

concerns over regulating military activities in outer space. 

As has been stated, Many nations have expr.ssed desires for 

multUateral agreements or for bilatet"al agreement negotia-

(continued from previous page) 

52. 

. " 

the moon and other celestial bodies, sha1! be 
carried out for the benefit and' in the inter~sts of 
aIl countries, irrespect ive of their degree of 
economic or sclentific dévelopment, and' shall be 
the province of aIl mankind. 

See, SUtra, Cha~ter l A: see a1so, Clerc, J.-P., ·~he 
Militar zation of 'outer Space-, World Press Review, 
october 1983. 23 • 

\ 
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tions between both super-powers. S3 The dangers fram 

unregulatèd military activities in space do not come only 

from super-power activity, however, and while a multilateral 

treaty could provide the needed· regulation, widespread 

multilateral agreement is not easily attained. More limited 

multilateral agreement may be sought. Thus, th~ reg ional 
Q 

Multilateral treaty format might be a viable alte~native to 

the universal multilateral format. 
~. 

-",.; . 
, 

i) The Silatera.l Treaty 

The bilateral format i8 commonly. used by states in 

..\ 

.. 

fomal}.zing agre~ent8. Many issues oeed ooly the agreement ~:.' 

of. ,t,Ae immedi,te parties for an effective settlement ol! 'r' 

dtfferences. A network of interl inking bilatenüs can also 

be US~91 however, to replace a multilateral agreement. One 

major Efxample of th! s has evol ved in the area of a ir trans

port fréeqoms. Supplemental to the Chicago Convention54 

a Multilateral agreement was drafted with the aim of 

53. See statements by the delegates of Burma, ChUe, 
Spain, Ireland and Ecuador in UN Docs A/C.l/39/PV.17, 
A/C. 1/39/PV. 19, A/C.1/39!PV.29 and A!C.1/39/PV.3i 
(1984) • 

54.jO' 

-. 
Convention on International Civil Aviation, lS 
U.N.T.S. 295. Opened for signature 7 Deceml;)er,I 19~ir' 
entered into force 4 April 1947. ~ 

~ .. 
) 

\. 
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establishing certa in freedollts if t he air r e spa ct in 9 

scheduléd international air t-ransport. The International 

five.! freadoms" 

and passengers. 56 

Air Transport laid out 

per-ta in ing to the cardage of cargo 

The economic consequences flowing .irom these freedoms were 

seen by many states as beinif too great to be granted in such 

an omnibus treaty and it has never come into force. The 
~ 

freedoms delineated therein have, however, become an 

in teg raI part of international a ir transport: each sta te 

granting the freedoms to other states through bilateral 

!greements. 57 Through the bilateral format, st,ates have 

been able to gr-ant the freedorns necessary for înter-nationa1 

air transport whi1e at the same time tailoring the granting 

of those freedoms to the spec i fic c ircumstances and 

immed1ate concerns between the particulaD states. 

In the area of arma control the bilateral tr-eaty lS 

also cOmmonly used. In recent years. they have become 

55. International Air Transport Agreement, ICAO Doc. 2197, 
71. Signed at Chicago 7 December, 1944, not in 
force. 

56. Ibid., art. l, Section 1. 

57. In addition to the éxchange of variou8 freedoms of tne 
air, bilater-a1s also desl wi th the designation of air 
carriers, delineation of air routes and capacities 
thereon, and the mechanisms of tariff setting for air 
transport between the parties. 

o • 

• 
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important as tt)e fotma t for nuclear weapons control agree-. 

ments. Th i s Is duè to the overwhelm Ing super ior ity of the 

!USA and the USSR in nuclear weapons and the duopole nature 

of their relationship. Real iet ~cal1y, maan ingful arms 

control can only resul t tram in i Ha 1 agreement between these 

states. 

The USA and the USSR have concluded a number of 

bilateral agreements concerning nuclear arma control. The 

most prominent of these hlJve resul tad from the Strateqic 

Anus L!mi ta tian Talks (SALT). The SALT l negotia t ion858 

inter alia produced both the ABM Treaty59 and the Interim 

I\grèement. 60 The former agre.ament set limitations On 

anti-bal1istic mis~ile systero.61 and the latter created 

carta in 1 im! tat ions wi th respect ta strateg le offenai ve 

58. Hald over'~he period from November 1969 until May 
1972. 

59. Supra, note 21, and see supra, chapter Ille. 2. 

60. Interim Agreettlent Between the United States of America 
ant1 the Ul'llon of Soviet Soclalist Republics on Certain 
Measures With Respect to the Limitation of Strategie 
Offensive Arms 1972, 944 U .. N.T.S. 3. (Hereinaftar 
cHad as the Interim Aqreement). Sign,ed 26 May 197iy 
entered into force 3 October 1972. } 

61. • For the purposes of this Treaty an ABM 
system to counter strategie baUi'stic 
their elements in flight trajectory, ... -
21, art. II (1). 

system is a 
missiles ot' 
supra, noté 
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arms. 80th these tr'eatiee are ln force. 

In accordance with Article VII of the Interim 

Agreement, SALT rr 62 negotiations began in November 1972. 

Th i s r esul ted in the Offe n si ve Arms Treaty. 63 The 

provisions of this treaty included the lowering of the 

ce i 11n9 lim i t On strateg ic nuc 1ear_gelivery veh i cles ( the 

banning of several types of imp-roved delivery systems, and -. 
verification by national technical means. This t reaty was 

rt. 
signed by both states but us ratification was nct forth-

coming. Thus, thi s agreement could be sa id to have been 

unsuccessfu1. The reason for this was nct the biht$ral 

format, but rather ex ternal pol i tical factors wh~c h drove ~ 

ne'" wedge between the 8uper-powers. 

This la important when consldering the use of the 
j. , 

bilateral format for agreements on the regulation of 

military activ.itles in outer epace. As mentioned, outetï' 

d 
J 

space lB the province of aH mankin , but only certa/in 

JJtates have the capability to exploit that province, and 

èven fewer could conduct military activities there. With 

62. The 3'&1 t II tal ks wer'e held from 1972 un t il 1979,. 

63. Treaty Between the United States of America and the 
Union of Soviet Socialist Republics on the Limitation 
of Strate(Jic Offensive Arma, (1979) 18 loL.M. 1112. 
Signed 18 June 1970 ~" not in force. (Hereinafter 0,1 t,ad 
as the Offensive ArmS Treaty). 5ee supra, cnapte-r III 
c. 4. 
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the weaponiz.ation of outer space 0'" the verge of 
.,J 

realization, tentative' negotiations /have oeeurred between 

the USA and the USSR. In June 1971l,\il'ateral negotiations 

c'or:nmenced with the aim of concluding an agreement ta control 

and eliminate ASAT capabil itias. 64 These talks continued 

unt il the S6viet invas ion of Afg hanistan in December 1979 

led to the breakoH of dise ussions. In 1984, the USSR made 
~~ 

an offer to 'restart the nègotia tians. The USA, however, 

decl inod such advances and not until the January 1985 

Schultz..,Gromyko meeting did the USA agree ta recommence 

)a,lkS concerning the weaponization of outer space. 65 

\ 

Even 9 iven a wUl ingness among the super-powers to 

conc 1\U1e b1lateral agreemen ts on the l'egulat ion of milita ry 

activities ln outer space, such bilaterals may have 
, 

def'ieiane i.es. First, a bilateral ls nct' a un iversal treaty. 

The United States and bile Soviet Union could be joined in 
, 

th~}r duopoly of milital'Y space activitie,s by a number of 

other 8t~ tes. Such ae tivit tes would be outside the scopa of 

64. For details, see, Outer Space Anna Control Negotia
Hons, Report .. US Senate, 98th Cong., lat se~s., 18 
November, 1983, 5, Blacker, C.D. & D~ffy, G. (eds), 
Int·ernatlonal Arms Control:' Issues and Agre~ments, 
Stanford university-Press, Stanford, l'9''8'4, 122.. ' 

5 

65. See ~ -Transcript of 
'Control T~lks", N. Y. 
A-14. 

Sta-tement on U.s.-Soviet Arms, 
Times, 23 November, 1984, at 

& 
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the bUatera!. The quest ion then ar 18ee as to 'how one of 

the parties to--,~he bUateral would react to ~ third party 

threat and still comply wit.h the bilateral agreement. This 
,... 

problem would have to be deal t wi th separatêly, e ither 

through other bilaterals wi th the th ird par ty, or by the 

expansion of the bilateral to a multilateral. Provision 

ooula a1so be made within a bilateral to dea! specifically 

with third party eontioencies.66 The bUateral format 

for a. treaty can be a viable one in the regulation of 

mUitary actlvitieP,l in spa ce with advantages ov-er the 

mul tihteral format, so long as partlc(,1!ar disadvantages are 

address$(! in the treaty. 

ii, The Regional Treaty 

, 
The other treaty format under consideration here 18 

the reQional. This ls essentblly a multUateral tt:'uW' 

the partiEls ta ..,hich are llm! ted to a spee! fic geographical 

raglon. A sub-division of this format le one where the 

parties are l1mited to those witn a specifie interest in the 

subject of the treaty. 

66. Concerning the .question of third parties 
bilateral aoreemJnt. see, Jasan!, 8., (e!(J.), 

- ~iaïe - A New Dimension of the Arma Race, 
ay or-&prancls Ltd., tOndon,"l'§1f2, 321. 

ta III 

Outer 
SIPÎÜ, 
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The use of reg lonal treaties to make arms control 

a.gteements can 'be advantageo\J8. ~eg ions may have a common 

culture permitting deeper understanding and better 

enforcement, spec if ic points of conf l let may be addressed 

mOre clearly and reglona! agreements may improve relations 

amongst reg ions and the super-powers. 67 Furthermore, 

there are som.e regions which, when speaking as one. voiee. 

are able to eornpete aga inst the USA-USSR duopole and thus 

have a sion i f·ican t influence ln the super-power relation .. 

ahlp. On th~ other nand problems can arise. Sta tes w1 tMn 

a reg ion tend to re flect their reg ional tensions, deeply, as 
1 

an integtal part of their domestic polltics. The Interplay 

of super-powers iFltereat8 in the region may also present 

• obstacles that limit the scopa of any such agreement. 68 

The Treaty cf TlatelolcQ'69 la ,l)n example Dt a 

regional arms control treatY. The dm of tht, treaty ta the 

prohib i ticn of nue Utar weapons in La t ln Amer 1 ~a. Under Ha 

conditions the contra~ting ~states undertake not. to test, 

67. See", Sarton, supra, note 13, 175. 

69. Ibid. 

69. Treaty' for the Prohibition of Nuchar Weapons in Latin' 
America 634 U .N. T. S. 281. Opènad for signature 14 
Pebruary 1967.1 entered into force 22 Apr'U 1968. 
(Her.inafter çlted as the Treaty,of Tlatelolco). 

• 4 • 
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use, manufacture or. acquirs nuçlear wéapons. 70 The 

treaty comes into force for each ratifying state indiviôual

ly and has been ratified by most of the Latin' American 

st~te8. One significant exception 15 Argenti'na. To date 

thia t,r-..aty has Qeen successful. 

The ragion ls compoaed of states with a simllar 

economic development and culture" and a hi story of mut,ual ' 

anitnoeity. A nuclear arme xrace in the reglon could lead ~to 

,severe economic harm, alrnost as great as fr'om actual 
, , 

éonflict. There is, thu9, a wUlingneBs to ~dher8 to euch a 

,treaty. The creation of this political wUl depends greatly 

on the regiona1 context of the issu9s. 

The reg 10na~ f-ormat ,May dao be considered' for 

agr.em,ents regulating mUitary activities in outer apace. 
1 

Whilst o~t~r space is the province of a11 mankind, and, in 

theory, aIl states should have an equal say in lts regula-

tion, the re~l Lty. of space act~vities dictates that there 
, 

are a few states thatare "more squal" than others. From 
\ 

the fore901ng it will be readily unde~stood that' true 
, 

r&guLatlon of mil itllry act iv i tiee cannot take place without 

the partie ipation and consent of those "more' equal" states', 

Since these special, states do not form part of one qeo";' 
, 

graphical reglon, any regional ag~eeme~t would', ~automatical1y" 

70'. Art. 1(1 ) • 

, , 

( ~~, 
~ .. , ' 

, 

) 
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exclude these states'. Only another torm of mul tilater-al 

treaty oan ensure that they a11 are 'parties, and, thus 

achieve effective regulation. 

è The sub-division of the regional format, an 

agreement l1mited to those wlth specifie interest and 

concerns in the issue,71 presents an alternative. This 

type, of treaty can brlng togethér those parties that are 

indispensable to a suécessful agreement. In this way it is 

aimilar to the' bilateral, except tha-t i t ove-rcom9S thé 

,proplems with reference to outer 8pace as the p.rovince of 
-

Iftartkind and th i rd parties that can arise in b ilat"erà1tJ. 

The special interest ~ormat has been used for arms 

eO,nt~ol' agreements,. The Part lal Te st Ban Trea ty 72 a.nd 

the Non-prol i ferat ion TreatY'j' while 'opened for mul t 1-

l.aterai sign~tu~e are, in effect, set out in the special 

tnterest f0t:ma t. The control of nuc Iear weapons test Ing 

regulated by the former treaty was only possible ..wi th the 

.. 

, 71. Ttle spe-cial in~ere8t format ia _ considered a eub
d-iv is,lon of ~he regional- tot:mat because of' ~he\ analogy 
between ,the -interest" 'and "r~lon" ae ~reatln9 a 
group hâving a canmol) denominator •. It is 'also ,a fo~: 
of !!'ultilateral treaty.' . 7 

.' 

72~ 

73,' 

Supra, note 1'. 
Supr-a~ note 21. 

, ,. . .-\ 

" 
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agreeme.nt. of the "orig ln41 Part tes" 74 because they hbd 

the capabil i ty of test: Ing nuclear weapons. The signatures 

of the othe r pat" t: ies" while lend ing support to the purpose 

of the treaty are not vital to 1 ts $Uccess. Ir'ldee:Â the 

absence of France, astate tha t la capable of nucl~ar 

weapons tast Ing, trom among the "orig 1nal Pàrt ies" of ,the 

trea ty ls probably 'more damag lng to i tg purpose -th8n absence 

'Of sta tes wi thout thi 5 capabil i ty * This was also true of 

the non-ratification by Indla and China, when they developed 

a nuclear weapOl1s eapab il Ity. 

The spac.tal 1nterest' format for a treaty regulating 

miHtary activities in outer spllce 18, viable: The format 

has the potenHal of canbining the advantages of the 

bUateral wieh thOS8 of the universal multilateral, while 

_still adequa tely addressing the raal i t tes of the 81 tuation. 

Tt;le nu~ber of sta téS capable of ut il izing outer space for 

m,il i tary purpose i s rela tivel y small. ' The spec ia1 in t.,ereat 

format would allow thern to negotiate. These negotiatlons 

would be amonÇ}st only a few st~tes, those most coocerned 

with the regulation of tnilitary, activitiès. 'The chances of 

agreement would be improved and ~ f agreement' 18 reached 

effective regulatlon would have been achieved. Then, once 

7'. Pursuant to the, Partial Test Ban Treaty preamble, the 
-drig in,al ~arties- are: the ÇSAr" the 'O~, ,~uJd the, 
VSSR. 

, ' 
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such an agreement is réached, the reBul,tant treaty can ba. 
~, 

opened ur;> for signature and ratification by aIl states. 

This W'Ould ensure that the spirit of the princ iple of outer 

space as the "province of a1o-1 mankin<f" ls not violated. 

B. , NATURE' OF THE PR,OVIS101'iS TC BE INCLUDEO 

' .. 
saving revlewed the ameliot::ative methodologies 

employed ln general and. specific' arms control'_ treaties to 

dàte,~ va shall noW' proc~ed te- a diâcussion of mot'e' radical 

Completing th~ transltlon -from the abstract to 

the concreta, thé following section 'conoerna- the major 

'specifie formulati-ons proposed for prospectiv~e treaty 

control of space weaponization. 

1. Ftro~ibition of Spllee ',weapons 

,-
'y 

ln thia section the ra~c;)e of prqposals adopting .. 
1 • 

prahi b i tion -_AaS a solution will be d iscussed. Where 
\ 

algni"fican t potentia1 trea~y art: ieles have baen adopted, 

ther. ,will be rèproduced in full because of the possible 

preè'èdental - sUeè t8 of the exact semant te and 8yntactical 

forma,ts employed. Proposals will be presented and commented 

• 



,. 

• 

33'8 

upon in chranolog lcal order. 75 

a) The 1979 Italian proposa1 76 

'l'he Italien delegatian ta the ON Conference on 

.Oi sarma1t\en t, cancer nad about the g rowi n9 spectre of 

wèaponi2;a tion of space, adVocAted a- protocol to the OU ter 

• Sp~ee Treaty. Article 1 of the ~rotoco~ provides thatz 

outer space includ ing the 11100n and other 
celestial bodies, shall be used for 
peaceful purpoees only, States Parties to 
t.his protocol undertake to refrain trom 
engaging in, etlCouraglng or authorizln~", 
dinctly or indirectlYt' Or in any way 
partie ipating in Any me.asures of mil i taty 
or other hostile naturei such as the 
establishment. of mil Hary bases; installa
tions, forti fications, the atationing of 
dev lcés hav Ing. the sarne ef fect, the 
lau~ching. lnto Earth orbit or b~yond of 
objeets carrying weapons of mass destruc
tion ()r \ any other types bf dey tees 
des 19 ned for of fensi V8 purposes, the 
c;onduct of mil itary manoe\Jvres as weIl as 
the testing of Any type of weapons. 

An initial poin t concernlng the above la i t9 mul t ilater-

aN.sm. Although in the short tarm, space weaponiza tion 

would be conducted solely· by the USA and USSR,. a 

sign ificantly strong response to rat i fy ,a mul t ilateral 

75. Wh~re several proposal s h5ve bec;,n ·offered w.i th!" one 
year, their arder may De juxtaposed for ease of 
expos l ti(;>n • 

76.. UN Doc. CD/9, 26 March 1979. 

j' 
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measure Jilay well apply significMt "peer pressure· to haIt 

an arma race in -spaee in Hs tracks.' On the posi tive side, 

thé draft: fills the lacuna 1eft by article IV of the OUter 

Space Treaty by includirig the' outer space med ium. It adopta 
r /-/ 

an enumerative draft ing approach, rem in iacent of'- artic le l 

of the Antarctic Treaty, whieh is suffle iently wide to 

encompass all mil1tary activity in Space. The laeter would, 

hOWéver, dao exclude National Technical Means (NTMs) of 

verification which, although undoubtedly mil itary, arguably 

have ult1mately peaceful purposes. 77 ' !n tts failure ta 

prohibi t sta tioning and testing of apace-a imed weBpons on 

the earth and in the air t the draft would permi t ourrent 

ASAT systems to continue unal:>ated. 78 Furthermore, 

8uborbftal testing of naw technologies would he permissible, 

and thus destabilizing, though, of course, the1r .!:!!! would • 

be outlawed. 

, 

17. Danièls8on, S., ·E~arnination of proposals Relatlng to 
the Prevention .of an Ams' Race ln Outer Space", in, 
Jasentullyana, 'N .. , (ad.), Maintaining Outer Space for 

1 Peaceful Uses,' The United Nations Unlvérslty, Japan, 
1984, 280. 

78. Ibid. 

& 
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b) The 1981 Sov let Draft treaty 

In responsfl ta the operationalJ OS Space Shuttle, 
• 

and the annouoced plans for a' US air-launchec::l MAT, SOli let 

Foreign Min.i9ter Andrei Gromyko presented "A Treaty on the 

Prohibition of the Stationing of We9lpons of Any Kind in 

Outer Space". 79 There are two important and innovative 

articles in the oine article draft.. Art iele 1(1) advocates 

an underta k {ng 
\ 

.. 

not to D1ace in orbit abjects carrying 
weapons of any kind, install such weapons. 
on cèlest laI bod ies or sta tian s uch 
weapons ln outer space in Any other 
inanner, i nclud i 09 on reus able manned s pace 
vehl.cles of an exIstlng type or of othe'r 
types Wt1ich States Parties may develop in 
the fu t ure. (emphas i sadd ed ) 

The use of the phrase "weapons of Any k ind" would incQrpo-

rate a considerable degree of uncertaintYI ainee virtually 

any mil itary or civ il lan manoeuvrable space instrumen tali ty 

could be used as .8 kinetic weapon. 80 , Article 1 suffe'rs 

from the same fault as the Italian proposaI in its permls-

sion of testing and development of ground-based and air 

launch~d ASAT systems, and testing of components for future 

space-based systems. A specifie mention of "reusable spaee 

vehicles" was gratuitous and calls into question the 

79. UN Doc. A/36/I92 (1981). 

80. Danlelsson, supra,. note 77, 28l-82. 

& & 
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slncerity of the Soviet proposaI, especïally in view of its 

own development: of such Ilehicles. This wouid have been 

totally unacceptabl~ to the USA and thus was a dead lettel:'" 

fran its inception. 

Article 3 of the draft ia $Otnewhat more insidious 

and amounts ta a ser ious derogat ion from in terna t ional 

law. 81 The article sta.tes that 

(e) ach, State Party undertakes not' to 
destroy, damage, disturb the normal 
functioninq or change the flight tra
jeetory of spaee abjects of other States 
Parties, if, s-uch abjects were placed in 
orbit in strict accordance wlth artIcle! 
paragraph 1 of .this Treaty. (emphasis 
added) 

The latter part 8eems ta counten-ance the use of force 

against another:-' s satail i te beliaved ta 'be a weapon and in 
.~ 

contravention of art 16le l, eV'~n though tha t term ia capable 

of differing Interpretations, e'specially when applied pro"7 

spectively ta "other types" developed in the futurel This 

r'ight of at tack 'on suspic ion would h'ave been highly desta-

bilizing and total1y 4-nacceptable.82 Thi s prov islon has 

81. 

, 82. 

See Payne, ~ K. B. , ( ed. ), Lz,se r Weapçns in Space -=. 
Pol.tcX and :Doctrine, West v.ielll Press Inc •. f" Boulder- Co., 
1983, 69 et seg~:. also, Stl'ode, R., commentary on the 
Soviet Or:-aft Space Treaty of 1981, in, Gray, C.S., 
Amedean Militar~ s~ace PoHey, University Press of 
America, tanham, 98, 85 i at 88. 

Ibld. 
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been qult>l.ified .as a "self-executing penalty clause" .83 

Furthennore, the injunction of non-interference applies only 

to sateil ites of other nations. Thus astate' s own 

satellites could be used as targets and could thus permit 

testing of ground base1 or even air-launched direct ascent 

ASATs which are not placed in orb i t as such, but trave1 a 

ballistic trajeccory to impact on their target. ~--, 

c) The-Press1er Resolutions 

Senator Larry PressIer (R. South Dakota) introàuced 

two bills into the us Sena te, the firet being R-12·9 in May-

" 
In its preamble, the latter states inter alla 

that 

Section 2 advocates the promulgation of an agreemE!nt: 

incorporating 

(1) a, comprehensive non-use bani 

(2) a moratorium on fltrther testing ln 
space of any ~apons system desig ned 

83. Stroàe, ibid. 

84. The text of Resolution 129 is rept'oouced in, PtYn.e, 
K.B., (ed.), supra, note 81, at 91-93~ 

/ 
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(3) 

-:J.' 
exclusively to intercépt, damage ot 
destroy orbiting satellites; 

dismantl ing and destruction ~all 
suc h eut:" renti y ope ra t ion a l AT 
interceptora, " 

and stringent verification. This resolution goes b!yond the 

Soviet one and would prohibit, for the time being, aU ASAT 

test 1ng . However, in it's appl ication ta weapons "designed 

exclus i vely" to a t tack sa tell i tes i t is more 1 irnited than 

the Soviet fomulation of "weapons of any kind" which 

envisages residual or marginal A$AT capability in other 

weapons systems such as BMO lasers. rurthetrnore, neither 

this nor the Sov ie t dra ft affect the test ing, for space of 

f ixed ,~t"our'ld-ba8ed lasèr systems which may ul tima tJ'ly be for 
",J ' 

use in space. ~5 

t11'e more tecent Pressler resolution, S. Res.' 

4386 19 a less elabor~te formulation with the more modes!: 

objective of "a verifiable ban on the developmen.t, testing, 

production, and deployment of anttsatell1te.weapoo9'.as a 

firet step to~ard pro.hibiting al! space-based and space-

d irected weaponry". Part (c) of the resol ut i-on re i teratés a< 

position 'taken in its 1981 predecessor by advocating that no 

provision of a trea ty on -\SATs ahoüld • in any rnanner 

~5. Ibid .. , 93. 

86. Reproduced in "Co,ntroll ing Spacè Weapons", Hear inQ,s 
befor~ tl;le Commlttee on 'Foreign Relations, US Senat-e, 
98th Cpng., let sess., Apr~l/~y. 1983,' 4 .... 6.-, ' 

" 

. , . 

r .' 

/ 

.' 
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restrict the development and operation of the Space Shuttle 

o.r impede legitimate activities perrnitted unde,r the SALT l 

ABM Treaty". This obviously counterpoints the Soviet 

position taken in their 1981 draft and weuld be redundant in 
\ 

4 correctly phrased ASAT limitation treatyL 

d) The Tsongas Reaol ut ion 

This February 1983 resolutloo, S.J. Res. 2~,87 

wa8 introduced by Senator Paul Tsongas (R. Massachussetts) 

and wl'ls a return to a universal prohibitiort r'ather than the 

more realistically achievab1e first step fotmula of the 

second PressIer resolut ion outl ined abQve. The Tsongas 

res61ut ion sta tes, in part, t~a t a comprehensive bihter~l 

treaty·should be negotiated between the USA and Sovhlt union 
, 

whh:h would prohibit 

(1) the. tast Ing, ptoduction, deployment, 
or use of l'lRY s;>ace-based, â1r-. 
based, or ,round-6ased weapons 
sY4tem wflich s designed to damage, 
dest.roy, or interfere ."i th the 
functionlng of anY'8~aCecraft of any 
nation. lemphasis ad ed) 

Thil5 1~ the most complete formulation to date, and would 

1 
87. Ibid., 7-9. ~e the Companion bill a.J. Res. 120 in 

-

the US House of Representatives, r~produced in "Arms 
Control in Outer Space", Hear ings befoce the Sub
Commlttee on International Security and Scientific 
,Aff~ir8, Commlttee on Foreign Affai['~, US House of' 
RepresentAtives, 98th Cong., 1984, 225-27. . , 
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successfully 'sxclude aU dedicated ASA! weapons, extant and 

. for the foreseea,ble future. It may a1so extend to ground-

based BMD systems capable of an ASAT role, si nce i t avoids 

the phras,e "exclusively designed" employed in the first 

PressIer resolution. At the least it would pre-empt testing 

of other systems in tn.àt role and 80 reduce confidence in 

. sutttt s~stems~ Also, the injunction agains~ any interference 

with the functioning of a'ny spacecraft fulHls the Soviet 

objective in their article 3, and Qoee beyond it by 
-'--.\' , 

'-\1I'\c1OO1n9 a natien'a own satellites; te> circumvent covert 
r 

testiog • 

The Tsongas reso~~tion 9098 on ta proacribe 

the statlonlng ln orbit around the Earth, 
or any celeet lal body ( or at any other: 
location in outer space of any weapon 
which haB, been dè81gned t'o infliet injury 
or cause any other fom of damage on the 
Earth, ln the atmosphere, or on obj ects 
placed in space. 

'In i tJ' referral te -an'y, weapon" this paratraph has a very 
. 

wlde scope in-deea, and may at' firs't glanee be construed to 
-

exclude 'space-based BMp ra~ers contemplated in the US SOI. 

The latt~r WOuld cerlainly be designed to infllct damag~ ln 

the ~tm08phare, such as in b008t-pha~,e intercept of ballis

ti-c mis~Ü9s, whiçh would certainly be -damaged" in the 

atmosphere. However , this Interpretation i8 tao' tenuous and 

18 undermlned by sectiQn 2 of the Resolution ~ich instruqts 

the president t.o reque8~ that the UN 

take the neeea&ary ateps, to bring about 

~I 

, ' 

-



Multilateral negotiations aim,ed at an 
."tension of article IIV of the Outer Space 
Trellty • •• (includ ing) ••• a ban on all 
w.aRo~s based in sp~e for use against inY 
t.rg&t and ail ântlsatelltte weapons 
r'egardless of where they are basad 
(ernphasis added) 
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The phrase und'erlined would be the ultimate objective of 

non-weaponi zation of space, and W'Ould only be necessary if 
, 

the previous section dosa l'lot envisage' BMO weapons • 

• ) , Th. ,Union of, '~~c.rned Sclent.lete (OCS) Dr.ft 

Tre.ty 

l, 
:1 

,/, l!lntitled '''A 'l'l'eaty, Limit,ing Anti ... Satellite 

Weapons ,,'8 a the UCS, draft has the object of tne second 

PressIer resolution f with the comprehensiveness of the 

1'aOflg4S resolution • The first two ~rtlcles of the ~2 

• rticle dr.ft are the moet slgnificant, and state as 

follows: _. 

, , 

t Bach Party undertakes not to destroy, 
d(lJtl.age, render inoperable or change 
the flight tràjectory of spade oOjects 
of other Statès, • 

II Ea~h party undertakes ,not to: pl,ace ~ 
in orbit around the 'earth weapons for 
déstroylng', damaging, rendering 

1 • inoperable, or ch~ng ing the flight 
,'tr,ajectory of space objecte, or fo'r 

dmaging obJects in the atmosphere or 
on t.he groundJ ••• -install 8u~h :we~pon8 

~--------------
88. 'See ·Control.ling Spaoe Weapons·, supra" not~ 86, 

121 .. i9. 

, \ 

. ' 

. . 



\ 

". 

, 
," 1 

.1. ..... _._ ..... 1 

. On oele8~lal bodies, Olt etat~6n suoh 
'-wn,~na in Any oth.r manner 1 (and) 

••• not to tes~ sue" we apons ln sp'ace 
or against space objecta. 
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This le sim ilar to the Tsongas formul at;ion, and many of the 

obsarvations applied abOYa also apply here. However, in one 

res-pect the UCS draft ia inferlor, in that i t permlts 

deployment of extant ASATe, though of course testing 

etc ••• wo.uld be .prohibi ted. Nevert...~.!~JiS.~is would leave 
1 

l 
the Soviets with an operable system, albeit of queationable 

dependability, ~hiist the US would have no operative- systein 

whataoever. lt 18 unllkely. that such a mé·a8lJr~. would be 

accepted in this fom. 

. " 
f) The 1983 SovJ.t Draft TT •• ty 

) 

In vlew of the 1ess than enthusiastic reception' of 

their 1981 draft, illcluding .doubts aa to tu motives and 

, aincer~, the Sov iet$ promulgated another treaty 1 a~el 10-

rat.ino sorne of the excesses ·of the preceding r9n~ition. As 

la apparent from lts tltIe, t:.he "Treaty on the Prohibition 

of the. Use of 'Force in OUter -space and Frol'!l, Space Agalnat 

the Earth-e9 attempts a universai n,on-weaponization of 

apace. In the latter presenting the draft to the UN.Gè~)r~l 

Assèmbly, Sqviet:. 'FQreign MinistÉtr Gromyko' Btated that • ( 1) n' 
, • 1 

e9. ON D6c. A/38/19-4, 23 AuO'ust, 1983. 

" . . 
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, 
propoeing this i taro, the Sov iet Union (wasl seeking to avoid 

t.he 'militarization of space". This i s a legllcy of the 

te'naclous stand It\ainta~ned by the Soviets 1:hat they cenduct 

no military activities in space. This 19 of course a naive 

and objectively untenabl~ posl Hon. 

Article 1 of the drâft in its' prohibition of the 

"resort to the '7thre~t or use of force in outer space" ls a . 
relteration of art.icle 2(4; of the UN Charter, and lB to 

that axtent( superfluQus. Article 2 la a reformulation of 
". . P 
the 1981 Soviet Dra.ft and states several 'understllnding,st 

.. 

" >-. 

1. ' Not to test 'or deplo* by plac 1nO in 
orbit around the È!art 'or stationLng, 
on cel.st id bod ies, - or ~n ' Any other 
lIlanner any, spac~-ba.ed ",eapons for 
the de.struction of objects 00 ,.the 
!art.h, in the atmosphere or ih outer 
.pace, 

2. Not: to utilize .pace obj,ects in o rh) ~ 
around .the Earth, on~ cel~,.tlal bodièS 
or eta t iOh$d in out;.èr space , in allY, 
other manner 4s means te deetroy any 
targets on the Earth, in the 
a t;moephere or in outer space; 

" . 

... Not to test or." create new ~nti .. 
sa tell i te systems -and to destroy any 
anti-.satelUte systf:)rnS' that they may 
already haver. ' ' 

5. Not to test or use manned spa-cecraft 
for' ml1itary, incl.uding antl
satellit;e, purpo . .aes. (emphasi, 
added) 

J. 
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us'· s 

t,ikè Jlt4ny Of the versio~s menti.oned abov~', this d'raft 

'ignores ground or air-based syst~ms, whic'h are the existing 

and Mar-future ASAT and BMD systems. Paragraph 2 doea, 
, ( 

llowever; oontemplate residual ASAT capabil i ty, and a non-use 

ban, is ~he most ver'ifiable expression of this goal. Tt)e 

third paragraph 19 an, amalgamation ,of ,the phraseolOQ'y 

employed in the Tspngas Resolution and the UCS draft. 
, 

AlthÇ)ugh the lattaIT two American proposaIs antedated the 
~ , , 

S~v let one, the .~ov let Union 9aine4 international kudos 

:thraugh their presentatio,n of the Draft Treaty in the UN. 

't'he fourth paraQ raph 19 innovaH?è in 1 ts un i ficat 10n of an 

ASAT tectlnology freeze and destru'ctlon of extÇtnt ASAT, 

Th,is wou Id' bath pr-event t~e USA trom perfecting" 

thei·r' dr=,...launche~ ASAT, and rerrtove the influence ot- t~~ 

ineffieien t Sov i:et 'co-orbi tal system. How~ver, 'the larg~r 

the de'~ay, the nearer the USA will be to perfecting their 
• 1 

ASAT. The' deployment of th-e: latter fa u!'veri,f.1.aqle, ',and the 

111 ... etnbrac iOg l~nguage of p~1;'agraph 4. o'f the draft would 
, 

become increasingly untenable for the Soviet -Union, sinee_ 
, , , J 

, 
c:overrt treaty derogation by. tttc;t lJ$A 'w()uld be· virtually 

ùndétect~ble • 

The f~nal p~ra9raph o~ atticle 2 recalls the 1981· 

draft, though' in 'à 1&$8 j~ontroversial faon. 

envisage pro8crib~n9 aIl 1TI1litaty manned missi'ons-_~n spac'ê· 

le bath J.mreal~stic and contra,dicts the inoontrov~rtibl~ 

\ -
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fact of o~er 2S years of the mU itary man in .p~~el. 
1 

0) the 1984 -SOvman* Draft Treaty 

At a Round Tablé Conference on "$paee Withput 
./ 

/ . 
weapons" held ln Hoseow in 'April 1984, US 'and Soviet spaçe 

expért-s aoreed upon the pri,nelples for a Treaty on weapons 

in Space. This proposaI was revis~d by Dr. Robert 'M~ 

B,owman, President, of the Institute for sp,ae~ and ~ec.ur1ty 

Stud'les. and is entiÙed ·Proposed Rev1.sed· Treaty on th~ 

prt?,hibition o,f the Use of Force in 'Oute'r Space arld trom 

Outer' Spa'ee "11 th Regard to Barth". 90 

This Oraft Treaty cOl1\büle!t elements o·t the UCS 

Draft and th,! l'~8J : Soviet Oraft., Arti,ele 1 t'astates the 

px.-ohibit~on found in Article 2(4) of t'he UN Charter not 'to 

• resort to the threa t or \lse of force in outer;- spaee"., 

Artiel, 2 ia a reformulation of t,he 1983 Soviet I;?raft, ~nd 
• 

states that 

, , 
90' .. 

, , 

, .' 

" 
, . 

(' 1) n acoordance wi th the provisions of 
Ar'ticle l, the' States Parties to the 
present Treaty shaH· undertake: 

, l' 

1. Not to te$t and not to deploy' by 
putting' in orbit around thé Earth r placing . 
on cele~t 1411 bod les., or plae in<;;J in "spaée ln 

~eproduced in, 
.Space? The ,Real 
paper: pr,pa,red 
Orga~zati9n;_ 29 

" 

.' 

8owman, R., -The Ml1i~arization of 
Issue is the Weapor;lizatior) of Sp'ac.". : . 

for' the 1.0 te rna t ional Pf;0g' re .. , 1 

September 1984, 5-8. ! 

" , , 
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" 1 

, 1 

1 , 

1 ~ 1 
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~ny other manne'r Any weapons capa~e of. 
attacking targets on Earth, in the 
atmosphere or in outer space. 

2.. Not to use space objects. in orbit 
around the Earth, p1aced on celestial 
bod ies or deployed in outer space in any 
ot-her manl1-E\r wha tsoever as a means of 
hitting any taroet on Earth, in the 
'atmosph~re or in ~uter space. 

3. Not to dest):'oy, damage or tender 
inoperablé nor modify thé flight 
trajectory of spàce objeets,,_ of other 
states. 

4., Not to teat in space or Against space 
pbj.~ts Qr d~ploy new antisatellite 

,àystems and to eliminate such systems 
alreàdy in their possession. . 

S. Not to test noruse for antisatellite 
ai: Any other mU it:ary purpose pronibited 
by this Treaty any manne~ spaceship. 
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Para~raph 1 was an attempt to c,10se the loophole 

found in article 2(1) of ~he 19&3 Soviet Oraft, which 
, 

prohib i ted test ing or deplçyment of .. space-based weapor'ls". 

By referring to "any wèapons" the draft ~nvisages tiï~:t aIl 

ASAT systems, wherever based, w.ou1d be banned. 91 

unfortunaielYr as the Draf't Treaty cont'â'irn definition of 

th., .term "weapon lt
, paragraph 1 incorpora es a\al"ge degree 

of uncertainty. In this sense, it r88emb es article 1(1) of 

the 1981 Soviet Draft Treaty, and man y of the commentar les 

litaYd, with respect to the latter also app'ly herê. 92 

91. Ibid. , 3. 

92. ~u2ra, this chapter,-section 9. l ('b') • 

,1 
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-
Except for slight changes in the wording, paragraph 2 and 3 

J • , 

i repeat almost verbatim the provisions of Article 2(2) and 

(3) of the 1983 Soviet Draft Treaty. Paragraph 4 ia 

ct lrected at bann Ing the more read ily veri fiable testing of 

ASATa ft in apace or against space obj ects" .93 While this 

p-aragraph prohib Ha the test Ing and deploymen t of new ASAT 

systems, 'its counterpart in the 1983 Soviet Draft prohibited 
• 

the testing and creating of new ASAT systems. The Bowman 

~raft la thus less demandirig in that it would pe~it 

research and ctevelopment of new ASA:! systems. This would 

defeat the purpo$6 of the, entire Draft-2 Furthernore, this 

!'lame paragraph calls for the destruct ion of aIl exist.ing 

ASAT systems. This would be a useless H]esture if a freeze 

~ on new ASA! technology was nct required concurrently. 

Paragraph ,5 'lias supposedly drafted to pentlit the us'e of the 

Shuttle for launching of mil itary communications and 

surveillance satellites. The phraseology of this pa~agraph 

la rather confu13ing. While, the testing or use of a manne~ 

spaceahip for ASAT purposes 15 clearly forbidden, the scope 

of- tllé- ferms -à-hY 'oth~'r-'l1[ilitary purpose ~hibited byt-h-.Ls-
, 

'l'rea ty" ia no t read U y understood. Ap~rt from the 

impractiçallty, not to say na1vetê of prohibiting all 

mil i tary purposes o'f any space instrumental i ty, let alone 

93. BOwman, supr~, note 90, 3. 

) 

& 

• 
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the Space Shut~le ~ steady iinprovement in Shu~ tle capab il i-

ties would quickly render ~this phrase inoperative. 

Furthe~ore~ specifie reference to manned space vehicles 

would also be objectionable to the USA. Wha taller the 

Shuttle' s potential for car..rying weapon~, it la no greater 

than that of certain Soviet spacecraft, aspacially ln vie"" 

of their~evelop~ent of their own Shuttle capability. 

Except for articla 4, which deals with verification 

and has been discussed in a prey lous chapter, 94 the other 

provisions reQeat thQse of the 1983 Soviet Draft. 

Thus, there are basically fi ve types of ASAT 
.... 

prohibi tian ~ agreement wh1t:'h could be cane ludad, 9S though 

there are m.any more saman.tic formulations. The five are: 

~ a. a ban on test ing use a,qd pos'session of > 

a11 ASAT capability~ ~' 

b. the same, but reatricted to dedicated 
A$ATs onlYJ 

C~ ban on the testlng and use of ASATs, 
l'hough ignoring those currently 
possesAed by the superpowersJ 

d. a prospe'cUve ban on development of 
___ -ASA1 t.echnolO9-V-r----l~~~e~ ist::ing-----------

systems untouched; and 

8. à simple prohibition of· use, ignoring 
t8stlng and passees'ion. 

)4. See, supra, 'chal?ter IV A .eassim. -

95. See, Arms Control in Spac8, Office of TeehnolOÇlY 
Assessiiiërït (OTA), ~Congres8 WOrksho.p Proceed1~Qs, 
May 1984, at 42. 

- .-



354 

2. Limitation of spaçe~~eapons 

Tne foll:owi ng proposa l s adopt les s amb i t lous 

objec t ives than the prohibitions, comprehensive or sé1ect-
. 

ive, outlined in the previous section~ Theil:" conservative 

scope t'lows from the> perception that militarization is a 

fact, Inevitable, and in sorne cases desirable. 

(a) The French Perspective 

In a recent statement o~ the French delegation to 

the UN Conference on Disarmament,96 aftet advocating the 

",ul tilat.eral control of inter alfa ASAT weapons, i t was 

p.ffirmed. that "[tloday it 18 already no longer realisti<:,. 

and would not necessarily be desirable, ta set ourselves the 

targ~t of completely demilitarizing space" .97 This 
, 

"realism" contrasts with the Soviet "idealism" as expressed 

in their two drafts, and is echoed within the UN Outer Space 

-- - _.- ~-_.~. Mnns UiVlsion ---OYNanclasTri - Jasentufiyana who recently 

-
ob;served the 

,fact tha t aU Tt\U i tary activ i ties cannot 

96. The 12 June, 19~4 Statement te reproduced in Survival, 
Vol. XXVI, Sept/Oc t. 1984, 235-37. '; 

97. Ibid., 236. 

» 4 
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be proh i b i ted and indeed the i ri v iol ab i li t Y 
of some actiV'ities that are already in 
operatio,n, particularly for surveillance 
and early warning 9ffurposes, might well 
have to be assured. 

$ 
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The French a(jvocate "early international consultat.ion-" or 

"very 'strict limitation" of ASATa. The latter envisages: a 

ban on, high-orbit capable systems, a point ta which we shali 

return later 1 a fi l1e-yea~[" ban on test ing and deployment of 

ground-based, a ir-based and _ space-based "guided-energy" 

weapons systems; ànd strengthening of the t\otification 
'-

provisions of the 1975 Registration Convention. 99 
\ ' 

As to the rest of the French proposaI, i t is both 

restricted to future technolpgies, and thus permit-s existing 

systems, and is 11mited to S yeats only. The latter, would 

allow resaarch .01) new systems ta" crystal! i ze ,designs 
t, 

preparâlory to a "break-out scenario" on the terminl1tion of 
, 

the treaty & The relative permanency of a c,ontinuing 

illegality la more desirable. 

, 
" 

98. Jf!sentul iyana, N" "The Moon Treaty", '~Jasen tuli
yana, N. (ad.), Maintaining Outer Space for Peaceful 
~, su~ra, no~e 77, I3s. , 

99. Sea, ~uprar Chapter III D. 2. 

" 

" 
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b) Altitude!Orbit Operational Limitation 

Pierre 

Canada, proposed 

ell lot Trudeau, former Prime 

in December 1983 that ~ASAT 

356 

Minist.er of 

weapons be 

1 imited to Low Ear ::h Orbi t '( LED). Th'is was both a recogni

tion of the impracti,cality of to~al demilitarization, and 

also a'protection of 'the 'much mOre strategicallY significant 
, .' 

geostationary and geosynchronous communications and early 

warning satell ites. The Reagan N.1m in lstration red iscovered 

this not ion in Apr il 1984. 100 In a report ta Cong ress, 
,J 

Pre~ident Réagan stated' that 

the' administration, ia explaring 'lirnitèd' 
agreements that could protect ~pèClal ized , 
high alti tude sa tell i tes, such as those 
used for arms cohtral iofotillation .;md 
ea~ly f8fning 6f a strateg ie nuclear 
atta.ck • 

• 
'r,t was thought tha t' 5uch a l imi ted ban on ,ASATs 

wo'uid "help preserve and enhance stabil ity". Wha t such a 

~an would in fact preserve is a US capab iH ty 'to destroy" LEO 

Soviet rnilitary satellites, mot'"e specifically electronic 
~ 

ocean- surveillance satellites çaod nuclear powered radar 

100. See Ggedhui~, 
~ • and proj ected 

Jasentul iyana, 
Pe,aceful Uses, 

101. Ibid. 

" . 

-

O. 1 .. Legal Impl ic.,tio!'ls of the Present 
Mil i tary Uses of Outer Space" , in, 

N., (ed.), Maintaining Outer Space fOJ; 
suera, note 77, 269. 
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~ 
ocean 'Surveillance. satellites. I02 The latter operate in 

LEO and ~re c<;>nsidered by US otHe taIs as "h19 h-pr ior t ty 

targets for V.S. anti-satellite weapon system in a war 
\" 

situation ... should that US weapon ever be depIoyed. ft 1.03, 

Neeoless to say, ~'the Sov let Union would never agree to 'ban 

only high-altituo ASATs. 1 

Furthermo e, the othe;-L spâce-faring - nat ~o.,s tnay 

" v iew \he \prospect of fully qapable LEO ASAT sys tems wi th 

80me circurnspectian. If the teehnology is perfected for LEO 

utilization. it Js a simple step to increase booster 

capacHy ta raise the level of operations to geostationary 

orbital altitudes: this can be done _ uneer the g!Jise of 

ci v il ian opera t ions. 

c) Limitation to One Current or Generie TyP'e,lO" 

Limitation to' one current type would' freeze 
1,' 
technology at the Soviet co-orb ital and ,the us Fl5/MV 

system. This would ,achieve the sarna as an altitude limit, 

102 •. See, supra, Chap,ter l A. 1 (c) (i). 

103. "Soviets Orbit Large New Military Electronic Intel
ligence Satellite", Aviation Week & Space Technology 
(AWST) 14 January 1985,19. 

104. 1'e[11'tS used by Ourctl, W.J., NAnti-Satellite Weapons. 
Arrlts Control Options, and the MiJlitary Use of Space" • 

• 

.. 

... 
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aI'though it WO'tld. 'ee an abdication of respo~sibility for 

LEO.. This would also p~e-vent 'modern1zation of capability 

to, for example, laser sy~tertls. A limitation to one generic 
'. 

type of ASAT would set "common performance -standards that 

trea ty:"pe cm! t ted ASAT weaponS could no t exceed lt
• lOS 

T~S, moderniz.ation would be per-mitted within the standards 

set. However, thi s would necessi ta te a hlghly complex 

ttéaty dea~ l';g wi th information on levels of technology 

wbicn nEd ther side w1shes to d isclose. Furthermore, the 

~specific 1 ty env isaged would transcend the' difficult ies posed 

by evalu~ t Ing the destructive mer i ts 0 f crui se miss Ues as 

cqmpar-ed ta ICBMS and SLBMS., and who should or shculd net be 

included in the equation. The simplic,ity of a total test or 

-
use ban may be much more effective and certa 1nly i ta 

abstraction would be lees easy'to 
...r 

circu~ent. 

'~ 

\ 
(eont.inued frcm previoûs page) 

paper prepare« for' the US' Arma Co~trol and Oisarmainent 
Agency, July 1984, at 40' et seg • 

, ' 

105. Ibid. 

\ 
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d) 'l'he. U85 Dahli t:s Dratt 

Ent 1 tled "Trea:ty on the 

Ftorpe Conce~ning Outer Space. 

, . 

prohibt'tion of the 
~ 

" , 

1" , 106 this' Dr~ft 

3~9 

Use of 

15 the 

fi'ut in ~ 'set of treaties to ptevent weapohization 'of outer 
" ' 

space,. The outl lne, preamble and sorne naw standard clauses 
'. 
are ba sad on th~ 1983 Sov i~t Dra ft. 

The preamble reaffirms the desire to avert an At1lI8 

race in outer" space and to ~xplol:'é and utilize outèr space, 

includ'ing the Moon and lo'~~er celestial b,qO'!es, for 
{~'~ 

exclus ively peaceful purposes. Art iele 1 contà lns saverai. 

definitiona, notably the word "weapon" whieh fs "deeined to 

Mean anything whose primary or subsidia["y funetion ls to 

cause damage," ,107 and, "Oute'r space-, which cOrnmenoe.s a~ 

l!ln altitude of 70 km above sea le\1el~108 The queat ion of 
, . 

where sovereign air space ends and free"outer spaee ,begins 

has been deba ted sinee the inception of the space age .lQ9 

(continued from prev lous .page) 

"-

106. This draft wa'g present~d by Dr. Julie Dahlitz, Senior. 

107. ' 
". 

108. 

109. 

ReSMrch Fellot{ .ln the School of, Peaee Studie!5, 
univers i ty of èradford, En~ land, and ls reproduc.ed in, 
Dahlitt, J.,' • SOI Versus Arms Conttol~, Spaeè Pol icy, 
,Vol. l, No. 2, Hay 1985, Ha-50. 

Art. l( 3 } • ... 

Art. 1 ( 2 ) • \: 
The Legal Su b-Comrni t,tee of COPUOS has been concerned 

, . 

t 
"1 

! 
, 1 

1 , , 
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The llkellho9d tha t a dem.arcation line between air space anct 

outer space will tie agreed' upon in the futur-e ia 91i11'l. Bo;h. 

~uper-powers have delayed Buch li move for over 25 years lest 

; an atb i trary b<lU'ndar ";ould lead to complication" a~d could 

not only impede e~stin9 military programmes, but also 

preclude some fotul"e t a9 yet und,efined, low"'orb it defence 
" 

activity.110 Although the present minimum perigee 19 

'approximately 80 km,lll - it may be possible to orbit at 

lower al titudes in the futur;e. It ls therefore unI fkely 

that 8tates~would approve of such a definition. 
, ,.-

Article 2 19 an arnaliQamaHon of 'articles 1 and 2(3) 

o'f, th~ ,1983 Soviet Draft. 'It la' prohibited to resort ta the 

(con~lnued from prey ious page) 
for man'y years with "matters relating to th~ 

_ definition and/or, delimitadon of outer spac~ and 
outer' space activities, bearing in mind, Lnter alia, 
quèsti'ons r~lating te the, geo~ta tionary orb ft·. 'No 
con'sensus 'has been reaehed, due ma inly ta th.e opposing 
'liews of thé tISSR and the USA. The former <favors an 
ax-b i trary deI inl1 ta t'ioh (11 0 - km. ),. coupled wi th the; 
right o,f innoc~nt paaaag'e, whil~ the USA argu~s tha,t 
delimitation at t\11s time would be premature. _ Other 
countries have suggested a functional approach, i.8. t ' 

asserting that th'e function of a particular abject 
should determine whether the activi ty should be 
8ubject to international space law. See UN DOc. 
A/AC.IOS/C.2!L.141/ Add.6 (1983). See also, Màtte, N. 
(Gd.), Spaee Act!v! tics and Emerging International 
Law, CASL, 'MeGn! universIty, 1984, pp. 357 .. 8-6 and 

'aüthorities thereln cited. . .... 
110. Vlasi~, !. , Il Oisarmrunent Decade, OUter space and 

Intetnat~fnal Law", (1981) 26 McGill L.J. 135, 18S. 

111. Matte, supra, note 109 P' 37a. 

.. , t 

-

, \ 
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, 
'c 

- '. 
threa~ or 'u~e of' force ln Quter spa.ce, and, to interfere with 

the functianing 'of space objects "\,It)dèr the jur tSd ietion of 

ot.het States, except wit;h their cons«;lnt". However, the 
, 

latter Would .not pree1ude /. ~ sta te from ,carrying out te'sting 

on its QWO satèllites._ 
l , 

Article 3 ,is innovative in that the prohibition of 

testlng and deployment is Ij,m'ited ta kinetlc energy weapons. 

Articlè 3 states: 

, ' , 

~he pro-v 18ions of, tnis Article r&fer only 
ta 'wsapons' ~ or 'objects"-, _____ utilizin9 
kinqtic energy a8 the damag- causing 

, mechahism. This 1 imU.ation shall no t, "be ' 
in'terpreted ta., roean that the _ teating or 
deployment qf- other damage C81J,(!I inO 
rilèchetnlsms ar~ app,roved but rnerel'y' 8S a 

,JJtAteinent that. no provision la containèd 
,in' ,t.his Article, 'regarding those other', 

damaQ8 caueing rnechanisms. 
,ln accordance with the above qllalifica'" 

t 1'0 n , the' Par t i e 8 t 0 th i s T r e ft t Y 
undertake: 
1. Not to teât or deploy 'any weapon in 
,out~r 'space 'f?r the destruction pt space 
,objects. " , - , 

,'2.. Not to test' qr deploy llny space object 
that, coul~, in whole or in' part, descend 
for the, deliber~te destliùction 'of dbjècts 
,on 'the ,Ear,t!h~ , 
3. Not . to test or deploy in outer, space 
any an ~ i-s~tell i te wea~on or identifiable 
component of such weapon. 
4. Not to test è'r deploy ,in 'outer space 
any anti-m1ssile weapon or identifiable 

• cornponent of' 8uch we-apQn [except as 
provided in Article III '=>t the ABM Treaty 
of 1972, modified by the Protocol to that 

'Treaty which en.tered into force on 24 May 
19761 lnptwithstan4Ling any provision to the 
contrary conta 1neo in the ABM Treaty of 
1972, mod ift let by the Pro'tocol to tha t 

,Treaty which entered tnto force on 24- May 
, 1976J. 

" { , 

'. ' , ' 

. /" 
. ' 

" 

l " 

" 
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, ' The p-.u."pose 'of the distinction betweeri k-inetlc 
" ' 

,', ,ener;:oy weapons' and d tracte<! ~mar9Y weaponsi wa8 

" 

, 
, \ 

to accelera'te negotiations regarding the 
rnost urgent restrictions. Hence, the 
'~xcl.usicin from this Artiole of weapons 
that 'may be difficult to identify at th~ 
testing s'tage lan~ that '1~ still at, the 
~,rly experimental st-age. , 

Patagl';"aph one would 8ucce$sfully exclude - extant 

'; ASA1' systems, as weIl as the ~lectromagnetic guns prop08~d 
.. 

by the SOI. 113 Paragraph' 2 aima at pro~ibitlng weapons 
, 

targeted from space to Eatth. In refe~ring ta "any 

an ~ 1-sa te IIi te·' weapon, "parag raph 3 \tIould encompa ss 

grqund-based, àlr:-based and space-based ,ASATS. This would , , , 

, ,8ucc~s8fully exclude aIl dedicated ASAT systems, pre,sent and, 

future. Because ASATs are specifically dè41t with in this 

pa'ragraph, it WIOuld, appear that paragraph l was aimed at 

prohibiting other Idnetic energy toteapons. parag raph 4 

~_ _ con ta Ina two al ternat ive formulations enclosed in square 

brackets. Th~first al ternatiye post~l at(ts pr:eserv 1n9 the 

, 'statue quo, I!S ernbodied in the ABM Treaty, ",hile the other 

•. prohibits a11 BMO activity in outer space. The latter 

alternative represents an unachievabh goal in vie", of the 

tremendous fiscal expenditures by the USA and the USSR ~Q_ 

developing such a capability. 

112. Dahlitz" supra, note 106, 148. 

113. See, stipra, Chapter 1 C. 4. 
;, 

, , 
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Artiole '. t: .. qu1ré8 accounts of all dedlc4téd ,ASAT 

'weapons, past ..,:and ' preaèllt, ta be subm l tted a$ an annex to 

the Treaty, and destt'uction of a11 such ASAr weapons .114 

The propoaed Ume, place and rnanner of destruct ion are to 

be 'proyided by the Parties. Compliance with this provision 

could not be verif ieJ. and WQuld depend on t,he goodwill é?f 

~!l Parties Involved. NTr·t of verification are to be used ta 

monitor cornpliance with Treaty provisio!ls.1l5 

Because this Draft deal·s spt;ltc1ficall'l' with kinetic 

6nerIJ1' weapons, the testing of other weapons such as 
, 

directed energy weapons WQuld have to ,be prohibited by the 

• Replaeement Trsaty" env isaged in ar~icle 12, 1.16 an~/or 

11t. 

lIS! 

116. 

Artiole 4 prov ides that: 
"Each PArty submits, 4. an Annex to this Treaty, Il 
brief quantitative and Qualitative description of 
aU d~dicated atlti-satellite wèapons that it may 
passess or has possessed <lt anf tim-e. 

Regarding such ~apons that have b-een destroy'ed or 
d ismào€led in the past, the Party ind icates thé 
'approximate Ume and place of <5etruction. 

Regar.ping any ded icated anti-satell i te weapons that 
1t may st,IU have, each Party, agreea _ to destroy 
those within six monthe of rattffic tion" or 
accession to thi s Treaty and subm i ts\ as a further 
Annex ta this Treaty, the, propoaed Ume, pl ce and 
lIutnner of destruction of those weapons. 

Art. 6. 

Article 12 provides: 
1. ThiS Treaty shd! be of unlimited duratio~ or - -", 
unt!! such lime whan it 18 replaced by an act of. 
rat i ficat ion or accession to a Treaty designated 
"Treaty on the Prohibition of the Use qf For;ce 

., 1 
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by ,a trea.ty ore lat! ng ,Bpe~ i ftcally to, di rected -eneroy 

wea.pons. 117 

This 'type of t.reaty can only serve as a temporary' 

palliative, intended to defuse what, i.e presently perceived , 
as the rnoèt critical sit;uAtion. AlI efforts should be 

direct~d at preventing weaponl\zation of outer space. ln 

fact, an agreement dealing wi th weapons whose research' ls 

not as advahced, and are not: therefore considere.d as 

·critical" weapons, shQuld be more easily reached. 

'1 ' " 
(continued from pl!"evious page) 

Concerning outer Spa'ce II·, ta be referred te in 
thia Treaty as the "ReplaGement Treaty·. 
2. This Treaty shall rema~n, binding· between 
Parties until the Replacement Treaty has cOme into 
force, and they have deposited their instruments of 
ratifica.tion or accession to it. 

3. Th~1i Trea ty aha11 remain of unlim i ted dunl,tion 
as between Parties to this Treaty' and Part les' to 

'the .Replacement Treaty until such time as aIl 
Parties to this Treaty have ratified or acceded; to 
the Replacèltlent Treaty, at which time this Treàt~ 
shall be automatlcally terminated for aIl parties. 

4. Paragraphs 1, 2 and ,3 of this Article refer' 
ooly to .a Rapla'cement Tre3ty that wbuld contain the 
followi'ng provisions: ". 
Ca) An AJ;'ticle that states explicitly that the 

Rep1acl:tmen t T,rea ty i s intanded to r~place th ls .. Treaty 1 . Ii 

(b) An Article identical with Article 13 of. this 
Treaty. 
l ' 

111. Dahlitz, supra,· note 106, US • 

, 
, .. , l " 1 

, i 

! • 

5 

, . 
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3~ Weaeons Control by wRu1es of the Road· Agreements 

-RUles of th~ Road" agreements wo,u1d seek not to 

lilIIit the testing, productio~' or deployment of space wéApOns 

as such, but to set up an information and clarification 

system whereby ambiguous acts in rélation to space are 

expIa ined. Thus, poten tially escalatory and speci'f ieally 

& & 

hostile aets would not have diBastro~s G:onseque,nces, and, d 

theoretieally, a stable weapons balance Would b~ mainta Ined. 

This. is perhaps the, most cynical v,iewpoint!" in that: it 

a ttempts no rest r ictions except' those 
\ 

illlposed by the 
. , 

necessity of mutual co ... existence. Scenarios such as setting 

up m'inimum distances bet~6en satel];it~s to pre-empt space 
1 

mine emplacement 1 an~ \ prohib-iting or explain ing close 
~ \ ' 

'approaches by one stat:·~ls' satellite to anothêr's are 

advoca ted .118 
\ , , 

A few te~restrial, examples ',are 'cHed of 
4 '.' , , 

éùch agreements already jn operation. ,Th~ the uS-Sov·iet· ""1 

• Agreement on Prevention of Incidents· at Sea" of May 
~ .~",," li 

1972119 presc;ribes a, series of guidelines to minimize the 

118. ~u.rch, supra, note 
• Ufllocking Space". 
1983-84), 91-113. 

104, ,42-3: see also, Deudney D., 
Foreign Policy, No. 53 (Wj.nter 

119.. The full title ls: Agreement Between the Government 
of the United States of America and the Government of 
t l'le Uillon lof Sov ie t Soc ia! ist Republic 5 on the 
Prevention jf, Incidènts o,n" and over the High ~eas. 

l' 

, , 

..l 

, J 

1 



,J , 
, . 

J, 

'k Z; e 

riek of a dang&rOU8 confronta t ion' l>courr lng. 
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surveillanoe ships mU8t "st:ay at a distance which avoids the 

r hl< of col1i s ion and .•• avaid execu t 1n9 manoeuvres 

embarrassing or endanget' in(J to the ships under surveil

lance" .120 Article 6 of the Treaty provides a 3 'to S. d~y 

advance waroi~g system to promote safety, and articlé 7 

1 mandates the' exchangè of information on coll isioos 'at 

8ea. 121 

" 

Other treaties conta in information~dissamil\ation 

procedures to monitor performance of obligations c.ontaine-d 

there!n. The mo~t relevant: in the pr~sent context, 18 that 

cpnta!fled in Art:.cle 2' of the 1911 US/USSR bilateral 

·~reement on Mea~::~~ to Reduce the Risk of Outbreak of 
'1 

.Nuclur ,~ar· # 122 whlch sta tes the undertaking betwee~ the 

Part.les 

ta notify each other immediatèly in the 
avent of an accidentaI, unauthorized or 

(conttnued from previous page) 
·.Reproduced in o.s. pept. of State, Unitéd States 

. Treaties and Other Intel:'natLonal Agreemel'lts, Vol. 23, 
Pt. l, 197~, 1168-1170. 

Art. '3(4). 

For a discussion of tt.he utility of t.his Tr'eaty, see, 
Lynn-Jones, S.M., "A Quiet Success for Arros Control: 
Preventing Incidents a t Sea-, International Securlty, 
Vol. 9, No. 4, (Spring 1985), 154-85. 

'.122. 807 U.N.T.S. 57. Signed 30 September I971~ entered 
into force 30 September 1971. 

," 
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any other une'PlaC~tdent tnv'olvtng a 
possible detona tion of a nuc1ear weap6n 
which could create the risk ot outbreak of 
nucleat' war. 
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'Furthermore, article 4 provides for advance notification of 

.. any planned missile launches if such launchès \01111 extend 

beyond lts national territory in the direction of the other 

Party". Artlde 6 advises use of the "Hot Line" set up by 

Presidents Kennedy and Kruschev in 1963 123 tI( flor 

tr~nsmlssion of urg,ent information, notifications and 

requests for information in si tua tions requi ring, prompt 

clarification. " These measures could be expanded, to 

require advance notificatio~ of a11 misspe tésts and limits 

on mul tiple missile lauhches wi thin brief intervals .124 

" The "Hot Line" Modernization Agre_ement of 

-1971,125 Is another confidence-building measure to 

-increase the reliabi!Jty of communication links between both 

_ super powers. 

A new "Hot Line" Agreement should be signed by the 

USA and USSR to irnpl:ove communications and reduce exis·tiog 

] 23. Memorandum of Understanding between the USA and USSR 
Regarding the Establishment of a Direct Communications 
Link, 472 U. N. T. S. 163. Signed 20 June 1963; enteured 
into force 20 June 1963. 

124. Lynn-Jones, supra, note 121, 183. 

125. Agreement on Measures to Improve the USA-USSR Direct 
Communications Lir'Îks, 806 U.N.T.S. 402. Signed 30 
September 1971; entered into force 30 September 1971. 

1 

1 
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mistrust and tensions. 

Thoae three agreements, remnants of an era that 

produced dozens of" US-Soviet accords, dernonstrate that 

important results can amerga from modest axpectations. More 

generally, the succeas ,of these agreements ind ieate tha t 

confidence-build ing measUres ... eortstraint.s 
on mil itary act!" i ties and improl/ements in 
commun'leations that are intended to reduce 
the risk of inadvertent war or surprise 
attack - represent cl workable alternative 
to traditionaI arma control proposaIs that 
impose quanfJlativetPr qualitative limits 

\ on weapons. 

Desirable as such an arrangement i5, on i ts oWn it 
, , 

) 1 
'l's a poor response to th~ clar ion calI for weapons con,trol 

in space. lnstead, 1. t' should be included in .an agreement 

for more sign !fiean t arms contt;ol. An arrangement such as 

the Standing Consul tative 'Commission set up under the ABM 

Treaty127 would certain~y ba' a significant safeguard, and 

126. Lynn-Jones, supra, note 121, 154. 

127 .. ArtiCle XIII ABM Treaty states as follows: 
1. To prOmote the objectives and' implementatlon of 
the provisions of this Treaty, the Parti-es shall 
establish promptly a Standing Consultative 
Commission, within the framewOrk of which they 
will: 

(a) consider questions concerning compliance with 
the obligations assumed and related situations 
which may be consideJ:"ed amblguous ~ 

(b) provide on a voluntary basis such info'tmation 
as either Party considers necessary to assure 
confiden~e in compliance with the obli9ations 
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might serve to bre.ak down the walls of ignorance and fe.ar 

that threaten to be extended to the heavens. 

( con tinued from prey ious page) 
assumed; 

(cl cQn$ider questions involvinh uninten.d.~d 
interference wi th national techn ical ~eans of~ 
vèri fi.ca tian: 

(d) consider possible change~ in the strateg i~_ 
situation which have a bea-cing on the provi
sions of' ehis Treaty: 

(e) agree upon ptocedur,es and -dates for destruction 
or disma,ntl lng of ABM systems or the fr 

" componen ts i n ~ase s prov ided - for by the 
""- provisions of this Treaty i 

(f) tonsider, as appropr iata, possible proposals 
for further incréasing the viability of this 
Treaty; including proposals fbr amendmEtnts in 

iL 

accordance with the provisions of this Treaty; " 

(g) consider, a_s appropriate, proposals for further 
measures a imed at lim i ting strateg ie arms. 

2. The Parties through consultation snal1 
establish, and may am end as apprapriate, Regula
tions for the Standing ,Consultative. Commission 
governing procedures~ composit1on,' and other 
rel~vant matters. 

) 

f 

• 
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CBAPTER VI 

CONClUS ION 1 THB MERITS AND DBMBRITS 

OP THE TRBAr! FORMAT POR THE CONTROL 

OF OUTBR SPACH WEAPONI ZATION 

Over the years, ••. a considerable theolo
gy of arms control has evolved, a theology 
whic h emb races the gospe l tha t arm s 
control holds sacred value in the search 
for Mcurity.· This ie understandable ... 
enough - except that followers of thi a 
rite do not generally tie value to actual 
performance. Performance in arms control 
16 measured by how weIl the treaty instru-
ment succeedr in its goal of reduc ing the 
risk of war. 

370 

TRACte-RECORD OF COMPLIANCE WITH ARMS CONTROL 

TREATIES - COULD THERE BE A SPACE NON-WEAPONIZATION 

TREATY? 

Canpl iance quest ions are bound ta arise 
even dur1ng periods of détente, because no 
arma control agreement can regulate every 
eventuality and because there will always 
be those who wish to pursue activ1ties 
that are not expressly forbidden. In the 
current political environment the impulse 
to hedge bets at the expense of arms 
control ag reementa is far greater _ an~ the 
checks against doing 80 are weakened. 

Commander Bruce L. Valley, US Navy, 
Defense- 1n, Proceed 1ngs, US Navri 
February 1985, p. 30. 

-The Ultimate 
o War Insti tute, 

2. Krepov, M., -Decontrolling the Arms Race - The U.S. 
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Apart from the myriad difficulties in drHting and 
, 

verifying even a partial outer space non-weaponizatlon 

trea ty, as d iscus sec! in the Iast chapter, there is another, 

more insldious, problem. This lnl/oives the question of the 

effectivenes9 of the treaty format in actually performlng 

He expressed functions of arms prohibltiot p~~ntion, or 

control. State practice ls one of the prime indicators of 

cU8tomary interna tiQnal hw. Furthermore, treaties are 

subject to subsequent state praetice in thelr interpreta- ~ 

'~lon. 3 Naturally, there ie a eut-off point, beyond which 

sueh state pract ice is so a t var iance wi th the expressed 

objectives of a treaty, that the' latter Is abrQ9ated. In 

the case of multilateral, or conceivably regional" treaties, 

the compl~ance threshold 18 lov, due'" to the multlpl1city of 

part ic ipan ts, and intereste involved. However, ln the case 

of US-Soviet bllaterals, the threshold is, as we shail see, 

~ordinately higtt. Indeecl, the levei of to1erance shown 

(continued fr~vious page) 
and the Sov lets Fumble 
Control Today, Vol. 14, 
1. 

the Compliance Issues·, Arms 
No. 3, March/April, 1984;--at 

3. Article 31 (3) (b), of the Vienna Convention on the Law 
of Treaties, see supra, Chapter III A.I, states, that 
in Interpreting a treaty, 

3. There shaii be taken into aceoun t, together 
with the context: 

••• (b) a{ly subsequ'ent practice in the appi ieation of 
the treaty which establishes the agreement of 
the parties regarding its i'1terpretation: ••• 

\ ) 

/' 

1 

j 



" 

b 

J 

372 

belles their stern political rhetorie and posturing. 
---- • 

The 1egal purist ltOuld eonsider little point in 

spending severai years negotiating a treaty whieh ls either 

a sham, replete wl. th lacunaa, or one whieh ris not rat i fied 
~ 

at aIl, and inhabits a dangerous twilight world of ambiguity 

in international law. In eontrast, the pol itical· pragmatist 

ia cognisant of the fact that the diplomatie procet;s ia 
.' 

large(Y conducted by duplicity and bureaucratie inertia. 

There is no ultimate panacea r rather, this viewpoint sees 

the communicati"on process as an achievement in i tself. As III 

corollary ,to th!s, 

totally effeet ive, 

there vas anarchy. 

"--
alth0.'fh Il treaty wUl probably naver be 

it ettablishes a code of conduct where 

As with domeet le legal personali t ies, 

international 1agal personalities, such as states, will 

break the code from time to time. However, as long as there 

i4, enough consensus among their peers, that this is unac

ceptable conduct, 'preasure"" will. be exerted to discontinue 

it. This, the .. is t~e essence of our fragile international 

law. 

In view of the importance of state practice, it fa 

apposite to conduct a review of sta te performance under 
,(j 

existing arms control treatiés. The Cbmpl ilinee- rating of 

past treaties will undoubtedly have a précedental effect in 

the area/anna ~f outer space weapon1zation. In the ensuing 

discussion', a S~bjective compliance-rating (CR') system will , 

f 
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be used, for additional clarity of exposition. Ratings of 
\ 

1-3 çienote poor' compliance, 4-7 fair, and 8-10 good 

compliance. Those in the lowest category strain the utility 

of tl1'e treaty format, to the pô'int where it may be 

deatabU izing to thi s modal i ty of arms control. This May 

potentially underm).ne those agreements in the higher 

categories, which are elther merely functional, or are 

performing weIl. 

As a final introductory point," in r;elation to the 

concepts of ver Ification and moni toring, used in Chapter Iv 
~ 

above, càmpliance herein 

reters to whether a par:t1cular party to an 
agreement la acquiescing to the term8 of 
the agreement. Verification of compIi
a nce, then, refera to the pol i t lcal 
procasa of determining whether the 
behaviour of the other party Is consistent 
_ith the agreement at issue, and monltor
ing"provides the.technical data for making 
such a,. judgment • 

•• Caldwell, D., -Monitoring, Verification, Compliance: 
What' a the Difference?-, ~ Control Todal, '" aupra, 
note 2, 4. 

\ 

/ 

" 
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1. !h!! 1925 Geneva ProtocolS -::!!!2....!h! 1972 BiolOQic

~l Weapons convention6 [CR 6] 

) 
The 1925 Geneva Protocol prohibits the use of inter 

. 
alia bacteriol00ica1 weapons, and expresses itse1f to be a 

codification of existing intern,Uonal 1aw prohibiting the 

tirst use in war of asphyxiating, pohonous or other gases 
-, 

and of aU' anal090us liquida, materials and devices. There 

are 106 parties to this convention, five more than the 

nwnber which have rat! fied the assoc iated 810100 1ca1 Weapons 
'\ 

Convention of 1972. 7 The lattlr proscribes the deve1
J

op-

ment, production, stockplling or other acquisi tion of 

bio10gicû weapons,8' and embodies undertakings to 

destroy, or divert to peaceful purpoaee, existing 

s. Geneva Protocol for the Prohib i tion of the Uae in War 
of Asphyxiating, Po!aonous or Other Gases, and of 
8acterio1ogical Methode of Warfar-e, 26 U.S.T. 571. 
Opened for signature 17 Jt'ne 1925, enter-ed into force 
8 February 1928. ,/ 

6. See supra, Chapter IV A.3(c). 

7. AlI etat-iattcs on rati fications are accurate to 31 
Dec_ber, 1984, and are quoted in World Armamefr8 and 
Disal'JllaJD!nt, SIPRI Yearbook -1985, Taylor , rancis 
Ltd., London; 1985, 503. 

8. Art. 1 ~ 
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stocks,9 

state .10 

and not to transfer any such weapons to another 

In its 23 Jan.uaty, 1984 "Report on Soviet Non 

Corrtpl1ance with Arms Control Agreements", Il (hereinafter 

referred to as the 1984 Report), the Reagan Administration 

reported to Congres. that 
J 

(t)~e SOviets, by maintaining an offensive 
b 10100 lea1 ,warfllre prog ram and capabU t
t1es and through the1r involvement in the 
production, transfer and us. of toxine and 
other letha1 ehemica! "arbre agents tnat 
have been u.ed ln Laos, Itamp~chea and 
Afgnanistan, have' repeat.dl.y Yi01à~ed 
their 1egal obligations under the BWC and 
c:ultonulry internat-ional lf! .la codifled in 
the 1925 Geneva Protocol. c 

. This wa. reiterated in the 1 Pebruary, 19.85 

·Pre.idents Unclaaa.!"fied Report to the Co~reu on Sovi~t 

Non Complia{1ce wlth Arma Con_uo1 Agreemen\ts· 13 (herein-

after ret_rred to ae the 1985 R_pc.rt). Rowever,. i t was 

admltted therein, that no confi!i'!'ed attacke have' occurred. 

Purther amt?igui ty eurrou~ thls issue, sine. a UN team ot 

-expert. was denied acee.. to the th':ee areas. ~evertheles., 

9. 

10. 

Il. . 
12. 

13. 

~ 

Art. tI. 

Art. III. 

Reporl: reproduced 
1984, 127-29 • , 
Ibid. , 127-28. 

The White , House, 
waJlhlngton D. C., 1 

1 

'9 .. 

• 
\ 

ln Survival, Vol. XXVI '3 May/June 

fi> 

Office of the Press Seeretary, 
Pebrua~YI 1985, 12 ft. 
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tests on refugees who 'had tntered rllàUand· and Pakistan 

proved inconclusive. 14 Certainly, the evidenee appears 

to be highly circumstantial, ànd the aecounts of "yellow 

rain- in Indo-China have even been explained by other, 

admittedly bizarre, hypotheses. 1S This us Allegation was 

eountered by the Soviet Union in !ta 29 January, 1984 ~aide 
- . 4-

m&moire,16 containlng c:ounter-charges to the 1984 Report. 

The. Soviets alleged tha't the OS vere develop·ing and deploy-

Ing cham lca! weapons in Europe, 

Geneva protocol. 17 

"' 

, , 

in violation of the 19J5 ,.. 
Thare is sa muc:h uncettainty in th~s area, that a 

positive conclusion la impos~lble. Never~he1es8, in view of 

th.Ir Indiscriminate nature rand their particularly horrifie 

14. 81ack&~, CID. 6 Ouffy., G. Ceda.), International 'Arma 
Control - IIsue. and Agreements, (2nd ad.), Stanford 
unlversiEy Press, Caillornla, 1984, 144-'47. ' 

15. See -A Review, of Reagan'. Report on tSoviet CampIi
ance", Arms Control TOday, supra, note 'tl, 6 at 9, 
whe~e or:--Matthew Meselaon of Harvard la' repor~ed to 
have attributed th,e - ,toxl,c ·yallow rain· to ·pollen-
laden bee exerement·. " 

16. Excerpts of the Sov let Counter-Chal;"ges are reproduced 
in Sùrvi val, supra, note Il, 129- 31. 

17. This ta a referenee ta the al1eged us production of 
blnary chemieal, weaponsi The latter are composed of 
two.; ehemicata, banlon until mixed, .but; toxie when 
aJDalgamhed prior to being unleashed, on ~ enemy. 
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me~ns ol waQl~~ war, analoçous to nuclear weapol1s, it Is 
• 

highly unI ikely that chemical weapons wo..uld ever be used in 

situations other than as an ultimate last resort. Also, 

be1ng weapone of mus destruction, they are prohibi ted f:;om 

the outer' spoliee arena already, by article IV of the 1967 

Outer Spaee Tre4 ty .18 

2. Antnet ië Treaty, 195919 [CR lOI 

This Treaty has b •• ,n s~nguhrl y suceessful in i ts . '. 

objective of preservlno Antaretica for peadeful purposes, by 

prohibitlng 
, . , inter alia any measur ... of •. mll1tary 

nature, luc:h as the establishment of 
ml1(t_ry bases an~ fortificàtions, the 
carrying out of mi"litary manoeuvres, as 

1 

y weU .8
20 

the test ing' of any type of 
weapo,.s. 
, / 

lts ap.parent '100 percen~ record of success must, howeveJ;, be 

tenapered by' the real i zation that Antarc tica Is of extr'mely 
. or 

limit:ed strat:eg 1<:: value to anYdne, partlcularly the USA and 

USSR. 

18. See sUl?;ra·, Chapt" III 0.1. 
i 

" 19. Se. supra, Chapter IV A. 3(lÙ • J' 
~ 

'20. Art. 1(1) • 
~ 

, 
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Tb, Partia~ Test Ban (PTB) , Treat.y, 1963 21 , (CR 2) • 
• 

There are 112 parties _ to the PTa Treaty, not 

inci,ud Ing such nuclear powers as China and France. From the 

Illid "1:9608, to the early 1910e, France was invo1ved ln 

controversy,' ,du,e to lts nuclear testing programme in the 

Antipodes. This resul ted in the Nuelear Test caSés22 

belore th. International Court of oP Justice. 
~ 

Even t~oU'Qh 
\ 

Pranee waa not Il signatory to the PTB Treaty, their periloue 

poUtical posi tion persuaded them to desht. 23 

Although South Afriea, widely believed to possess a . 
nUc;!!llr capacity sinee the late 1970e, was one of the 

.$" 

initial ratt flers of the PrB Treaty, there is considerable 

evidence to suggeat that 1t has Î:ondueted nuelear testing 

off i ts shores. 24 The latter would be in elear violation 

of article 1 of the Treaty, whieh prohlbits nuelear weapons 

testing inter alta b'èyond a statels territorial limita. 

21-
~ 

22. 

23. 

24. 

Regarding the latter point, the Soviet Union, {n 
\~ 

1 
, ! 

See supra, Chaptera III C. 1 and IV A. 3 (a) • 

Australia V-France, I.e.J. Reports, 1974, 253 et 
segd and Hew Zealand v. France, ibid., 457 et Beg. 

See Blacker & Duffy, supra, note 14, at 133. 

See Vlasle, I., -The United Nationé~ SSOD II and 
BeyondW

, (1983) 28 McGUl L. J. 455, at 468 fn. 51. 

/ 

• 
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its 1984 counter charges tQ, the us 1984 Report, alleged that 

the US had leaked rad !aHon fram underground nuclear testing 

a t i t s Nev ad a site. 25 In the US St·ate Department reply 

to thls charge, it vas stated that 

(b)oth the United States and USSR have 
encountered 8OII\e difficulty in totdly 
containing aU their undergro",nd nuc1ear 
tests. The United States, hovever; has 
had only a fev problems in the' past 'vi th 
~he ventil')g of radio~ctive· debris froJf' 
underground tests at the Nevada 'test site. 

- Aa more el'perience vas gained vi th the 
con:tainmént of underground testa, venting 
from US tests became lev en more rare. OVer 
the pest decade thera haa been only one 
incident of local and .minor venU;ng. The 
Soviets had not raised thefr ~oncerns 
about US venting vith us 'siace. 1976, 'tIntil 
the latest reference to tt. 26' 

1 
Furthermore, it is c1.ear that the PrB Tr~aty dtd not involve 

~ 

a cCX1lpromil!le of either the US or Soviet nuclear te~ting. 

programme. By permitting underground nuclear explosions,' 

bath super powers were enabled to maintain vlgorous program

mes, whlch continue to this dâ:y. Clearly,' the PTe Treaty 

vas both fatally flawed, and is routinely violated. 

\, 

.' 

25. See SurvivaI, supra, note Il, 131. 1 

26. IbidA' 133. 

, . 
1 

'( 

.. 
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4. Tt\e Treaty of Tlatelolco 1967 27 [CR,9] 

. 
RatHied by aIl affected States, except Argentina 

and Ouba, the dènuclearization zone of Latin America" which 

this Treaty cre~tes, seems to have been maintàined, s,ince 

its entry into force in 1968. The nuolear powers agree, o~ 

ratification of Protocol II to ~he Treaty, to respect the 

denuclear iz!tion zone, and Il not to contr ibùte in any way to 

the performance of invol v ino a violation 
." 

of the acte , 

obI iga,tions of (the Treaty) ". 28 ~ Nuclear powers which 

have ratified protocoi II include the UK,29. the.. .... USA, 30 

France 31 Chln,432 and the USSR.13 , " As a measure of 

lts succeS8, thls ia the on1y nuc1ear weapons control 

multilatera1 that both France· and China hav{t ratlfied. 
~ 

27. 

28. 

29 • 

-
See supra, Chapter IV A. J(h) • 

Protocol II, art.. 2. 

'Ratification was on Il December, 1969. 

30\ Rati flcatlon was on 12 May, 1977. 

31. 

32. 

33. 

Rati fication W8S o!" 22 March, 1974. 

~tific~lon was on 12 June, 1974. 

Ratification wiSS On 8 January, 1979. It ia likelY 
that CUba will accede 'to the Treàty of Tlateloco, n 
view of the Soviet ratification, see, Blacker 51 Ouffy, 
supra, note 14, 153. 
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J. 
5., The Outer Space Treaty 196734 [CR 2J 

rJ 

, 
, As far as i t goes, this Treaty has apparen tIy been 

largely successfl:l1 in maintainhtg its article IV rêglme of 

partial demilitarization and complete denuclearization. , 

Apart from a fe~ fr~ctional orbital' bG>mbardment 

tests, which were probably infractions, there has 
-

system 

been a 

ganerai realization that having nuclear weapons in orbit ia 

militarUy counter-productive, in view of the iJ'IIpartiality 

of electro-magnettc pulse. Rowevar, there were tao Many 
\ 

inbuUt lacunae to make' the Treaty more than minlmally 

uaeful in. fulfill!Ag i ta purpose, exprassed in ·the p,reamble, 
\ 

of actJng 
y 

ln ~he • common interest of all mankind in the 

progreaa of the ,xploration and use of outer space for 

peaceful purposes.· 

6. '.!!!! Non-Proliferation 'l'reaty (NP'I') 196835 fCR 2] 

~ 

Tbe NPT, with' 124 parties thereto, i9 apparently a 

si9na1 aUCe,esa .lié a control on the hgrizontal spread q,f 
, 

nuelear weapons. !ta preambular beUe,f -that the prolifera-

tion of nuclear weapons would ser iously enhance the danger 

34. See supra, Chapters III 0.1 and' IV A.l('h) • 
. '.."'"' 

35. See supra, Chapter IV A.3(h) • 
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of nuclear war", finds its concrete expression in an article 

1 undertaking not to transfer or encourage t~e acquisi tion 
'-'} 

of -nuclear weaponSl or other nuclear explosive dev ices". 

However,',the reality is somewhat different. Of the eight 

probable nuclear' powers, four are non-signator ies, China, 

South Afrlca, Ind ia and Israel, and another, Frànce, has 

merely declared that it would -behave l1ke ~ a sta te adhering 

to the Trea~;".36 -. Indials May 1974 underground test of a 

• peaceful nuclear dey lce" , 37 and Pak i stan 1 s apparen t 

develoPlllent of a plutonium (U-235) enrichment plant wl thout 

the assistance of a peacefuI nuclear programme, 38 led to 

the conclusion that 

.36. 

(t).chnolqgy [has) spread 50 m,uch that any 
couptry that [vanta] nuclear weapons badly 
anough. coul'd probably develop i ta o~ 
ènrictuaent plant or re~rocessing l:ecJ1nolo
gies for that purpose. Rest"rictions could 
make the technology harder to _ get,' but 
more and more it seems that "persuasiGn 
will be an important maans of preven.ting 
non-nuclear weapons states from obtaining 
these weapons. Tney would have to be 
convinced, for .example, that they aGtually 
enhanca He ir secur i t'y by remain ing non
nuclear .. 

See SIPRI Yearbook 1985, supra, note 7, 522'
other "three nuclear powers are of course the 
USSR, and UK. 

37. See 81acker " Duffy, supra, note 14, 165. 

38, Ibia., 169. 

39,' Ibid., 169-70. 

The 
USA, 
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7. The Sea-Bed Arma Control Treaty, 1971 40 [CR 10] 

This Treaty i8 reminiscent of the Antarctic Treaty 

discussed above, in that "(t)he United States and the Soviet 

Union entered the Treaty f~ fami1iar reasons. Since such 

weapons had little currl"nt military value, it was easy to 

prohibit them.· 41 The position remains unchanged. 

8. The SALT l Int,rim Agreemenb 197242 [CR 6J 

This Treaty, which expired lega1ly in 1977, has not 

lapsed politic~lly. In the US 1985 Report, it is stated 

that the Interim Agreement has Rbeen extended by the parties 

by a ser ies of mutual poli tical commi tments •• 43 The 1985 

Report goe8 on to allege two Soviet violations of this 

Treaty, which they • have told us they would abide by", and 

thus 1 .. any actions by the USS R inconsistent w1 th th! s 

40. See supra, Ctaapter IV A. l( 1) • 

41. 8lacker & Duffy, supra, note 14, 124. 

42. Interim Agreement Betweèn the USA and the USSR on 
Certaoin Measures 'with Re&'pect to· the Limitation of 
St.r;ategic Offensive Arms 23 V.S.T. 3462. Signed 26 
May 1972: cl entered into ~orce 3 October 1972 • 

• 
43. Supra, note 13, 5. 

, 
.. 

~, 
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commitment are violations of its political commit'tnent.,,44 

The ·violations" concer'n: use of former' SS-7 intercontinen

" tal ball ist ie missile (ICBM) si tes, which they had agreed to 
~ 

dismantle, are now being used in relation to the new Soviet 

~S-X-25 ICBM 1 and upg rading Yankee-Class ball !stic missile 

submarines, for usè wi th long range eruise missiles. The 

Sov iets have not repl ied to these charges. In view of its 
.. 

equivocal status, thi s Agreement must be viewed wi th sorne 

circumspect ion. 

9. ASM Treaty 197245 (CR 51 

Expressed to be of unlimited duration, this US-USSR 

bilateral ls on a lTluch more" secure international legal 

,footing than lts counterpart, the Interim Agreem<ent. 

However, the equivocai political ~ommitment ta the ABM 

Treaty, particularly on the US side,46 may seriously 

unde~lne it. In the past few years, there have been a 

ser' ies of mut ua tIy accusa tory s ta temen ts between the 

parties, relating to the ir com~l iance vi th this TreatY. In 

the US 1984 Report it vas claimed that the Soviet large 

44. Ibid,. (em'phasis added). 

45. See supra, Chapter III C.2. 

46. See supra, Chapter II B.l. 

• 

, 
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1 

phased array radar 47 at Krasnqyarsk, in Cen tr:al Siber ta, 

was a violation of article VI(b) of the ABM Treaty. The 

latter embodies the undertaking "not to deploy ln the future 

radars for early warning of strateg ie ballist ie miss Ua 

attaek except at locatrons aJong the pcilriphery of Its 

national terr i tory and oriented out ward ." The USA claim 

that the Krasnoyarsk radar is neither "alopg the perdphery", 

nor ·oriented outward". In reply, the Soviets c:ounter-

claimed that 
~ 

(c)ontrary to its commitment not to deploy 
systems for the ABM defence of the 
country's terrltory and not to create a 
foundation for such defence, 'big new Pave 
Paws radar stations, the parameters--ot 
wnrëh have been brought up to the level of 
demanda made on ABM radar sta t Ions and 
which can serve as a basls for provid lng 
radar backlng for the ABM defence of the 
territory of the USA, are being deployed 
on the Atlantic and Pacific coasts of the 
USA and also ln the southern direction. 
No measures have been taken by the 
American side to reiive the concern 
aroused by its actions. 

The two existing PAVE PAWS phased-array radars, are situated . 
in Cal i fornia and Massachusets. New sites for construction 

47. A phased array radar system, i5 one with no moving 
parts, the tracking elements are rotated electronica1-
ly rather than mechanically, which ~esults in greater 
accuracy and data collecting ability. 

48. Soviet Aide Mêmoire, supra, note l~, 131. 

• 
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of sueh radar~ are in Texas and Georgia. 49 Added to 

these,~are Soviet complaints aboùt: aUeged ABM radars on 

Shemy'a Island: teeting of Minuteman 1 ICBMs in an ABM mode; 

and th-e March 1983 'Star Wars' commitment, whielh la 

tantamount to a pol i tical declaratlon of an intention ta 

abrogate the Treaty. The US State Department rebuttal, 

stoutly maintained that 

(t)he\,e i8 no merit vhatsoever in these 
charc;;rea. The Shemya Island radar ln t,he 
Aleutians ls for national technical means 
of ve~iUcation, and the P{lve' Pawa radars 
are bàllistic missile earlj warnlno (BMEW) 
radars loca~ed on the peripttery' of 
national territory and oriented ootwar~o 
as sp8cifically pérmltted by the treaty~ 

Furthermore, in relation 'to, the "Star Wars" commitment, i t 

vas observed tha t "the ABM Treaty does not prohib i t 
" , • oP 

research, and both sides have had research programi slnee 

the 8ignlng of the treaty," In add i tioh , the 1985 Report 

supplements prevlous'alléc;;red violations, vith the fallowing: 

the creation of a nev mobile lan~based ABM syste!1't in 

violation of the article V undertaking "not to devlitlop, 

test, or deploy ABM systems or components whloh are', •• mobile 

land-based" 1 the 'testing of surface-to-air missiles (SAMs) 

in 

. 49. 

50. 

·an ABM mode" , contrary to art 1 cIe VI ( a l. 7 and AIl • 
, / 

"Lon9streth~ T.K., ·Sovie't Countercharges·, 
tontrol Today, supra, note 2, 10, at Il. 

Supra, note Il, 132. 

A"rJns 

e 
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:.,-aggreoate W finding whicD suggests that the USS~ may be 

preparing an ABM defence of its entire national territory, 

contrary to the limited ABM deployment areas peQ1litted in 

art le1e II I. 51 The Sov iets have not replied to these 

chargea. Clearly, however, the ABM Treaty is becoming too 

restrictive, and thus effective, for the super-powers to 

retain i~ for m~eh longer. 

10. ~The 1974 Tl\reshold Test Ban Treaty (TTBT) and the 
J 

!!1! Peaceful Nuolear Explosions (PNE) "TreatyS2 

(CR 51 

Both treaties are unratified, the 'lTBT providing a 

150 Jeiloton (Jet). ceiling for mili,tary testing, and. the PNE 

Treaty, the sarne for wpeacefu1 nuc1'ear testing w• Not only • 
do these treati~ have equivocal status in international 

lav, but also, durl.ng their negotiation., there was an agreed 
,. -

wunderstanding that one or two slight unintended breaches 

per year of the 15,0 Kt Ilmtt would not bè a violation ••• 

al though they wou1d be cause ~or concernw• 53 

1984 Report, it vas averred that 

51. ' Supra, note 13, 7-9. 

52. Supra, Chaptef IV A.3(c). 

53. Se. Blacker , Duffy, supra, note 1., 137. 

In the- us 

• 

( 
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(w)hile the available evidence la 
ambiguous, in, viev of ambigui Hes in the 
,.pattern. of Soviet testing and in view of 
verification uncertalntles, and va have 

~n unable tO" reach a definitive 
o nclusion, thls evidence indicate8 that 
ovlet nuclear testin~ activities for a 

number of tests ~nstltute a llke1y 
vi01a~lon of 1agal obl igaHons under the 
TTBT. 
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While censurinQ the us for It8 non-ratification of these (1 

Treaties, the Soviets, in their eounter charges, "stated 

that 

o ••• aecording to data in the possession of 
the Soviet side, there have been rep.ated 
inatance.' of the American sida e~ceedino 
the impoa.d e.111ng on th. yield of the 
nuel •• r devlc •• being t •• ted. O.apite the 
a.suranc.a the the USA int.nda to observe 
tlr~ 150-kUoton r •• t~ictlon, the precHee 
~( exceeding th. p8mitted yiel~ of the 
nuelear devlc.. that a§~ belng teated 
appeara to be contlnulng.' 

There is a plethora of vaguena.s, lmprecision and 

ambiguity in thes. atatements. In viaw of the 'flexlbility' 

ol the Interpretation of 'violation', it ia highly unlikely 

that either sl<le will ever prove a breach by the othér,· at 

least without being 

• 
~~cri tic.!. 

54. Supra, note l,l, 129. 

55~ Ibid., 131. 

-, 
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11. The ENMOD Convention 197756 (CR 10) 

The Convention has been the subject 

t hosa who balieva tha t i t 

prohib1ts only those techniques which do 
not exiat, or are the subject of 
sc len t i fic speculation, 011 which, if 
prove<! feàsii:)le, could ~,rdly be used as 
rational weapons of war. ~ 

Others maintain that the Convention i8 ~pre-emptive arme 

contr61·, the only effective vay to cohtrol armamants. 58 

Although there are only 4,7 parties to the Convention, not 

lncluding éhina or France, the 8uper-powers have rati fied 

the Treaty, and it appears to hava baen obser'ved 

, ,faithfully. 

56. 

57:0 

58. 

\ 

<t 
s.~ supr., Chapter III C.l. 

Goldblat, J., -The ENMOD ConvenUon Revi,èw COhfer
snce-, Diearmantéht' ... A ,eriodie Review by the United, 
'Nations, Vol. v_U, No. 2, swnmer 1984, 93" at loi" 

S.a Christol, C_~l O., -The Convention on the ~rohibi
tion of MUitary'or any Other HostUe OS8 of Environ
mental Modification Techniques·, br, Ja.entullyana, 
N. (ad. ) " Maintainino Outer Space for Peaceful Pur
~08es, The United Nations UnIversIty,' Japa_n, TIëi, 

89, at 2l~. , 

\ ' 

,(-

, 
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12. SAtT II, 197959 {CR 5) 

"Although never ratifled, -since 1981, the United -
states has observed a politica1 commitÎnent to refrain from 

actions that undercut the SALT II Treaty so long as the 

Soviet Union does iikewlae-. 60 Thia, by now famiIiar, 

equivocality Is 'as undesirable as it la pervasive in the 

area of arms control. Like ,the other quaai-treaties, a 
, 

number of al1egations an~ QOunter çharges hav~ been essayed. 

The DS 1984 Report complain~ of, 'Soviet encryption of\ 

telemetry impec'ung verificat,ionr the develo~ent of a second 

'new type of ICBM when only one néw one was- ,permittèdr and 

the indeflnitive conclusion that: SS-16 ICBMs have been 

,deployed in spite of ~an ,on such deployment. 61 On, the 

{ Soviet side, ther.e ~r Allegations of violation. by: 

deployment of Pe~ahingII ballistic missiles in Europe 7 use 
.. f .... 

of opaque shel tera over Minutament soUa, whieh Interfere 

with verifieàtionr and the OS intention ta create two new 

ICBMS, the MX and Midgètrq~n. ~2 In rebut'tal,' the" US 

Dep«}.ent of Stat. e.plainad that tlle 'orohing Il deploy-

/ 

59. See 8upr~, Chapter III C.4. 
, 

60. 1985 Report, SUEra, no~e 13, 6. 
.1 

61. ' 1985, Report., SUEra, note 11, 128--29. 

62. ,tbid.,-130~ 

( 

1 
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men.t. wa$ a stratt!gic counter ta Soviet SS-20 deployment. 

Fur~hermore, it was observed that the ahelter cavera were 

for )environméntal prGtection during construction, and had 

since been discontinued, or replaced by transparent covers. 

The Chairman of the' US House of Representatives 

Foreign Alfa ira CalMI! ttee, Rep. Dante B. tascell (D-F1a), 

haa expreJJs,d perturbation over ·what appears ta be 

persistent adminis~ration waffling on oùr commitment ta 

- SALT •• 63 In a report which claimed that the' USA eou1d 
. . 

exee~d the SALT II limits iri" the ~utumn ~f I98S,-with the 

impending sea-trials of the Trident class submarine the 

U.8.S. Alaska,64' Rep. 'Fa8e~11 stated t~,t he took "very 

se r iously reeen t adm in i st ra tian reJ,rts a n' Sov ie t 

noncpmp1iance. What ve preaeh we must a1so p~aetice. ft' 

C1.,.r1y, sinee' i.t ia grounded in pol i tics, . SALT II la 

s~bject to pa1itleal expedieney. 

64., <. 

, 
" 

, < -
PineU8~ W~, -Riss tn soviet Missiles 
Washington Post, 23 April, 1985" p. A-8. 

Ibid. 
~ 

.... 
\. 

.. 
/ 

1 

Likely·, 
ç 
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13. The Moon Treaty 197965 [CR -10} 

1 n view of i ts comfortable distance away, the Moon .~ 

and a fortiori other cele~tial bodies, were r~latively easy 
.. 

to legislatively demilitarlze. However, no state which has, 

or is likely to have, the càpability to operate on or around 

the Moon, has ratifièd the Treaty. 

The . abidlng impression, from the Aboye review, is 

that the treaties ,which are successful, are those which 

prohibit or control activ1tles which states ei-ther cannot 

yet perform, or do not wish to do 80. Another leitmotiv is 

that the USA and USSR have been singularly' equivocal in 

their attitude to arms control. Furthermore, they hay~been 

of the world, especially lrresponaible towards the reat 

emerging nations Who look to them for guidance. With super-

power status, comes super-power reaponsibility. Nelther 

state has distinguished itself ln the manner 1t which it has 

discharged thi,s respons1bility. 

B. 

65. 

CONCLUDING REMARKS 

Cl There ls nothing more dlfficult to 
carry out nor more doubtful of 

a success, nor more dangerous to 
handle, .. than to Init!ate a new 
order Of thin?s. FOr the reformer 

See supra, Chap~ers III D.3 and IV A.J(h). 
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has enemies in aIl who profi t by 
~he old order, and only luke-~arm 
defi!nd E'f 'ln -.,aIl those who would 
pro t by trrie n'ew order. The 
luk -warmness arises partIy from 
fear of their adversaries who have 
the law ln the!r favor; and partly 
from the( incredulity of mankind, 
who do not truly believe in 
anything new until th,y have had 
actual experience of !tl 

Machiavel!! 
The Prince, 151366 

Explorlng the universe and harnessing outer space 

for the benefi t of mankind has been the fond des-ire of the 

human race for centur-ies. The rapid development of space 
, , 

science and technolagy has propelled man into SpaCé, onto 

the moon and on his way ta discoverlng the myster-ies of 

other planets. The accomplishmenta of a sc~nt few deçade~, 

in areas such as telecommunications, r-emote sensing and 

space transportation, have show';l thë huge· potential of the 

peaceful uses of outer space and have offer-ed mankind the 

prospect of a bright future. , Unfortunately, l ike- other 

branches of advanced science and technology, space sc ience 

has also been used for mil i tary purposes, from the 

inception of ,the space age. Fuelled by an intense rivalry 

for mUitary superiority, the sup&r-powers have transformed 
\ 

outer space into an arena where military interests dominate 

66. Cited in, Dolman, A. J .. , Resources, Regimes, World 
Order, pergamon Press, New York, 1981. 
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aU othe.rs. From, playing strictly 
.. 

supportive role, 
-

defense space technology has rapidly become an Integral and 

essenÙal part of earth-based stra teg ic weapons systems. 

Today, outer space i8 of paramount st1!'ategic 

importance. Satellites are performing vital function8 in. 

this respect, in reconnaissance, early 'warning, commun ica-

tians and navigation:- These belong to the important 

-national technical means~, which make i~ possible to 

monitor the observanJêe of arms control agreements. Though 

they represent sorne degree of militarlzation, these military 
~ 

aetiv it1es have greatly contributed to world stabil i ty and 

ramain, for the moment, defensive' in nature. The latest 

factor to enter the discussion, i-sthe- tntroduc~ton of 

deliberately destructive weapons systems into space. 

-
The security of the weste'n world has rested on the 

strategy o"f deterrenc~Th18 strategy is being progres

sively replaced by the present us 'administr~tion: with a 
. 

more defense-oriented strategy. An Inerease in US sel f-

confidence, has re-ignited the leadership syndrome or 

personality cult, and has f~elled the US milltary programme. 

Contemporaneously, a concatenation of clrcumstances has been 

affecting the Soviet union. rts total i tarian soc let y has 

had to cope wi th threats to i ts hegemony in Eastern Europe, 

the death in a short period of time of three successive 

1 eaderS, in ternal' pol i t ic.l restruc tur Ing , econom ic 

" 
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breakdown, and poor public opiryion, fo11owing the invasion 

of Afghanistan. Futhermore, the hard 1 ine posi tion adopted 

by the Reagan administration, vis-a-vis the USSR, finds its 

exptession in a new Soviet-style American propaganda 

campaign. Repeated denouncements of Soviet treaty viola-

tions, represent a form of obtuse diplOmacy, which ha~ been 

practiced 1n the Soviet Union aince early post-Stalin times. 

This methodology is nbw being effectively used by the 

Americans. Futhermore, the US .Strateg ie Defense In i tiative 

(SDI) programme has 'successfully_ brought the Soviet Union 

back ta the negotiating table at Geneva. d'While this 

cel1tainly represénts a step in the right direction, the USA 

has repeatedly stated that the SOI will not be used as a 

bargaining chip during the arms control negotiations. What 

may have begun as power pol itics in the lJlind of President 
L 1 

Reagan, has n,aw escalated, in the minds of top US offiJ'tals 
, 1 

and sc ientists, inta an apparentl~achievabl: goal. Since 
./ 

history has a tendency of repeating Haelf, the Soviet 

union can be expected to increase ita research and develap-

ment in space-based BMD, technology, thaa precipitating an 

anns race in outer apace. 

Apart from its destabilizing effect on the security , 
and weIl being af aIl nations, the inereaaing militarization 

of outer· space by bath. aupe r-powe rs, has al so broug h t about 

the proliferation of military space powers. As discussed in 
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Chapter 1, China hae rece,ntly acknowledged lts own militar'y 
, 

reconnaissance programme. France, a space power in its own 

r ight, is also developing reconnaissance satell i tes, and is 

actively ·campaigning for further European co-operative 

military programm~s. The US invitation to European 

countries to participate in the 'SOI programme has rekindled 

the des~;e and determination, notablyof France, FRG and the 

UK, to unite and become an independent ~ilitary force in 

outer space. This response to unite against a common threat 

also served as a catalyst in the crea tion of the European 

Space Agency (ESA) and before i t, the European Economie 

Counc,i 1 ( EEC) • However, unlike ESA, a third military force 

could only lead to a eharp increase in the potential tor 

confl ict and mischief in outer space. Putharmor'e, unI ike 

"the EEC, there is no econom ic benefi t in ~ all iance to 

weaponize outer space. 

The justified upsurge in internatipnal concern at 

the possible further militarhation of outer ,space, lS 
.. 

partly due to the perception that this i8 an area which i t 

18 still possible to rationally control, before it becomes 

• 'the latest arena for the perenn!al _arms race. S~nce the" 

adoption of the OUter Space Treaty, virtually no other' 

measure of multilateral military'res~raint has been addéd ta 

the body of internat;ionai space law •. -, The dtscussions in 
. 

va.r ious international fora in~ icate that" states are desirous 
. i, 

/ 

, 
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\ ' , 

of reversing the process of mil i ta ri zation of outer space, 

and the most frequently advocated "solution" is the drafting 

of a treaty to regulate military acLivities in outer space. 

As examined in Chapter V, a number- of proposals have been 
1 

essayed to regulate space weaponization. AU of them are , 

unsatisfactory, in that they project a technolog ical advance 

through the prism of political distrust strategy, to curb 

spl!lce weapon development. AIl th~ existing proposaIs try to 

limit space weaponization, when the only effective meas.ure 

to prevent s~ch a situation i5 the immediate ban on the 
• 

develo~ent, test lng and deployment 4i)f aIl space-based and 

space-directed W'eapons. Anything short of ·such a ban will 

necessarily leave exploitable loopholes. -... " 
As further outlined in Chapter- v, the major 

stumbling block in negotiating an arma çontrol treaty 1a the 

verification issue. The USA ar<iJues that only 100 percent 

fool-proof verification Is adequate.' The international 

community argues that verification shou~d not rely solely on 
o 

national techical means which, de facto, only both super-

powers possess. In an attempt to rectify thls inbalance, 

French President Valery Giscard dl Estaing proposed that an 

International Satellite Monitoring Agency (ISMA) be created 

to monitor lirms control treaty complia'nc'e,. While the ISMA 

concept gained much support at the ~, ~oth the 'Soviet Union 

and the Un i ted Sta tes vehemen tly op~àed the idea. Thus, 

-. 

l, 
1 
! 
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since 1980, ISMA has not been discusseti in the UN. Opposi-

t ion from both super-powers should not deter the General 

Assembly from considering ISMA as a viable solution to arms 

control verification, and it is hoped that: this item wlll be 

re-introduced on the UN General Assembly' s agenda in the 

upcom i ng months. 

Throughout the years since World War II, Canada has 

played a leading role in aIl mul tilate.ral arms control 

discussions. Cognisant of the r'estricted ambit of influence 

a non super-power exerts, Canada has always strived for 

better understand ing between the USA and the USSR, in order 

to define a comprehensive framework for viable arms control 

agreements between them. 
4 

Wi th respect to outer space, Canada has éncouraged 

peaceful and co-operative uses therein, while voicing 

concern about its growing mil i tarizë! tion. In recent years, 

Canada has made several proposais to ban the development, 

test i ng and deployment of weapons for use in outer space, 

and has addressed itself to verification as one of the most 

significant factors in arms control negoti~t ions in the 

1980' s. In this context, Canadian Ambassador to the 

Conference on Disarmament, Douglas Roche recently ind icated "\ 

that: 

Canada is studying the feasibility of ~ 
developing a system of "spac~~ to space ll 

surveillance to asaist in monitoring 
compllanc~ "Ii th any future agreement to 
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prevent an arms race in outer space. 67 

Under the sponsorship of the External Affai rs 

Department, and with the participation of the National 

Defense Department, Spar Aerospace Ltd. has conducted a 

feasibil i ty study on the PAXSAT concept. The latter is 

based Qn the be l ief that: 

A properly configured set of observations 
in space can determine the funct ion of an 
unkno"n satellite ta an acceptably high 
degree of confidence, su ch that it can 

- contr i bute to the de termi na t.ion and 
controls of the presence of weapons in 
space. 

PAXSAT, would signal an earth station' with data needed to 

deternine the intent ions of orbi t i ng satellites suspected of 

possessing hostile capabilities. 

, f-", 
l t is submi ted tha t th i s measure is not entirely 

sat isfactory in that the technolog ica1 impulse which drives 

the Soviet Union and the USA, will surely enable them to 

coreate effective and cast efficient counter-measures, such 

as jammi ng dev ices to Interfere with the pperat ions of 
. 

PAXSAT. Furthermore, the costa invo1ved in establishing a 

"space to spaee" surveillanee system would be prohibltively 
• 

expensi ve for the partie ipa t tng countries. 

67. UN Doc. A/C~l/39/Pv.l19 (1984), p. S-1O. 

68. ·PAXSAT - A Study of the Feasibil i ty of a Space-craf t' 
Based System to Determine the Presence of Weapons in 
space", November 1984, Contract Reference DSS 21ST-
08011-4-2297, at 1. 
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oespite Inherent U aws 1 n put treat ies, i t Is 

submitted t:hat t,here could, and should, be an international 

treaty bann ing the development, test ing, and d89!oyment of 

weapOhs for use in outer space. Alone, Canada cannot come 

up wi th a v iable sol ut ion. However; i t is ïdeally pl acec;t , 

both poli t ically and geographically to understand' and 

represent countr ies other tha.!L- the two super-powers. Thus, 
, 

Canada should convene an international conference to d iscuss 
-
the negotiation of a trea~y banning a11 space weapons, and 

where the verlfi~ation procEtdure could be carrled out by 

re-lay satellites, suppl ied by.both super-powe['s, which would 

directly receive telemetry from Soviet and US national 

technical méans of verification. The relay satellite 

system, perhaps called VERASA'!, wou1d he .admlnistered by an 

international inter-governmental agency, headquartered in 

Canada, which would disseminate aIl the accumulated data. 

As ocçured with aviation and teleconununications, technologi

cal ~Pltrat.1ves necessitate the creation of a new order for 

outer space. The latter requires the edification of a new 

internat ional arrangement, ta perform channell ing and 

controlUng functions. Thus , the International Clv il 

Aviation Organization (ICAO) and the International Telecont

mun ication Union (ITU) 1 were crea ted tG facil itate interna-

tional cooperation and peaceful uses of the airspace 1 and of 

the Orbi t.jsp9ctrum resource. Unl ike IC~O, which a150 has 

1) • 
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i ts headquarters in Canada, the nev international organi za

tion would be Independent from the' UN. In recent years, the 

latter has become too high1y politicized land prone to 

bureaucra tic inertia. Instead pf bas Ing i t on the Gross 

National Product (GNP), the organization' s fundinc) cou1d be 

based on a progressive rate of taxation levied on both 

space-oriented expenditures and mllitary expenditures. 

S Ince the worl'd pas, for dec~des, been held hostage to the 

insecurity of the USA and the Soviet Union, the super-powers 

should bear particular responsability and consequently, be 

taxed the highest. As a quid pro qUO for the super-powers 

supplying the re1ay satellites, not only would stability be 

ensured, but a1so they W'Ould' have contributed to the 

dev.lopment of an - international instrument capable of .. 
providing a long lasting, secùre world. 

The shaping of our commen fu~ure cannot be 1eft to 

pol iticians ~nd sc ient1sts alone. International lawyers 

must ,try to conduct their affairs iri lignt of the present 

political and strategic' complexlties, and de,,~lop new rules 

to 1 meet these challenges. 

Canada' should not be guided by t,he expected 

economic spin-offs frQm participating in the US SOI. The .. 
spin-offs froTR even limj.ted milltary research co.ntracts, -pale before the potential ac~ievementsv of cdevoting the same 

resources to ending our cc;>llective insecuil ty. Canada must 

! 

l 
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riae to the occasion and contribute to facilitating better 

canmunicationa between the USA and USSR. Futhermore, it 

muat act as a concillator and representative of other 

countries. 

69. 

The highe'at torm of hope, said Bernanos, 
la the ·overcoming of despa!r. That is 
wha t is demanded of us by the J:Ilill ions of 
men and women who ~re alarmed ~y the arms 
race and

69 
the prospect of nuclear 

holocaust. 

J' 
\ \, 

• 

\ 

-Technological Momentum T~e Fuel that Feed's ,the 
Nuclear Arma Race-, -an address ,by the Right Hbnoùrable 
P.E. 'Tt'udeau, Prime', Mlniater, tQ the Second United' -
Nations Spec laI Session on Diaarmament., N,w York, 18 
.;rune 1982, .~t 7. . 
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