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) ABSTRACT 

-
The legal framework of international ai r transport 

consists of bilateral and multilatera1 treaties. Until the' 

m.1d-1970s, th1s framework enjoyed nations· support. ln 1977 

one of the exemplars of the order, the Bermuda l Agreement 

of 1946 (between the United States and the United Kingdom), 

was superseded by a new agreement, the Bermuda II Agreement. 

It seemed that Bermuda II might set a standard for other 

bllateral agreements as fts predecessor had. The United 
, 

States, however. considered ft protectionist and in reaction 

rev1sed its international air transport po11cy to reflect 

the philosophy underlying its municipal po11cy of deregu~ 

lating aviation. The response of other nations was that, of 

hostility illustrated in the 1980 Air Jransport Conference 

of IeAO. By 1982-1984, a change in emphasis occurred in 

AmericaJlLr aviati on' pol 1 cy wi th commerci al advantage enjoyi ng' 

equal status ta the primary principle of the policy. This, 

however. raised doubts about the order aJl-<L cal1ed for new 

sol utions. 

This thesis examjnes the reg.u1 atory reg1me prior to 
Vl 

1977. its ,evol'ution, and changes occurr1ng since then. It 

stresses., inter al1a, the regulation of charter flights, 
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capaci ty and tari ffs f n the li ght of the" two Bermuda Agree,-

ments. the American pr<lcompetit1ve bilaterals and ,tl)e two 

ICAO 1 S Confer~,nces of 1977 and 1980. It a1so revfews the. 

effect of deregulation in the Unite'd States, fts success and .. 

its signif1cance to the world order of international. 

aviation. 
..' 

Throughout the research events. pol i cies and the 

legal framework are crftically reviewed and ... possible s01u-

tions to the exfsting uncertainties are made. Thi s leads 

one to co-nal,ude that international air transport rTIay no~ be 

facing a period of transition towards 
~ 

a new multi1a~eral 

regulatory regimè. The future crole ; n thi s process of 

regio1Îal. ai r transport agreements shoul d not be under-

estfmated. 
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RESUME 

Les traités bilatéraux ét multilatéraux ont compose 

1 e Cà d.r e j uri d i que au sei n du que 1 1 e t ra n s p 0 r t a é r ;'e n i nt e r-

national a évolué jusqu'au milieu des années 70. Ce cadre 

juridique bénéficiait alors de l'approbation de toutes les 

nations. L'a.ccord Bermuda I, conclu en 1946 entre le9 
f 

Etats-Unis et le Royaume-U,n; constituait alors un modèle de 

ce cadre juridique, mais fut remplacé, par un accord 

semblable, le Bermuda II. Bermuda Il, à l'instar de Bermuda 

I. semblait pouvoir ·encore servir de cadre de référence pour 

les accords bilatéraux à venir. Les Etats-Unis déploraient 

cependant lé c.-aractère .protectionniste de Bermuda II, et 

leur réaction a entraîné la révision de le''':ï5 po11tiques en 

matière de transport aérien international afin de mieux 

refléter leurs objectifs nationaux visant la dérèglementa-

t i on du tran s port -a~ ri en. En réponse à 'cette initiative, 

d' autres nations se son t révélées hostiles a cet te 
. 
manoeuvre, surtout lors de la ,conférence sur 1 e transport . , 

aérie-n, tenue sous l'égide de" l "OAC 1 en . 1 980. De 1982 à 

1984, f1 s'est produit un changement des politiques améri-

c a i ne sen mat i ère de t r ans p 0 r t ,a é rie n : t 0 u t en r es p e c tan t 

les principes de l'accord, elles ont également accordé une 
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importance toute particuli~e aux avpntages commerciaux 

découlant du phénomène de dérèglementation. ce qui provoqua 

cependant de graves doutes sur la survie de l'ordre juri

dique déjà établi et entra;na une recherche de nouvelles 

so1utions. 

Cet te t h.è s e a n a 1 y s e rad 0 n c les y s t ème ré 9 lem e n t air e 

d'avant 1977, son évolution et l~s changements effectués 

depuis lors. Elle se penchera, entre autres, sur la régle-

mentation des vols nollfsés. les dispositions relatives à la 
. 

cap a c ; té et à 1 a ta r i f.i ca t ion dan s 1 e con tex te des ace 0 rd s 

Ber mu da let II, des a c cor d s b il a t é r a U x f "'P r 0 - C 0 m p é t ; tif s 

américains et des deux conférences de l'DAC! de 1977 et 

1980. Elle examinera également les retombées de la dérègle

mentation aux Etats-Unis, sa réussite et son importance 

vis-à-vis l'ordre mondial en matière de transport aérien 
'i 

internatfonal. 
1 

Tout au long 'ik cette analyse critique des poli-

tiques avancées et du cadre juridique ci-haut mentionné, des 

solutions seront suggérées afin de répondre aux incertitude'~ 

sou s - j ace n tes. Cet t~ é tu den 0 us. am è n e r a à con c 1 ure que 1 e 

transport aérien in~rnational, maintelllant en transition, se .. 
dirige vers un nouveau système de réglementation multi-

latérale. Dan s cee 0 nt ex te, l' i n f 1 u e n ce dés ace 0 rd s 

régionaux en matière de transport aérien ne saura être sous-
1 

estimée. 
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PREFACE 

For more than thirty yt'~rs, the international civil , 

aviation industry has been growing ln a relatlVely stable 
, 

regulatory environment, establ1shed by th-e ChicagG Conven-

tion of 1944 and o the Bermuda Agreement of 1946. During 

these year~, the internat10nal aviation community accepted 

the desirability of econamic regulation ta satisfy the needs 

of go ver n men t s , air Tin e san d con s u me r s . In recent years, 

however, the United States goveroment.begèln ta question the 

need of regulation to guarantee the objective of a viable, 

w 0 r 1 d w ide air t r anS p a r-! reg t me ; ; n f ,a ct, i n s p 'i r e d b l' the 

phi los 0 P h Y 0 f f r e e ~ ma r k ete con 0 mi cs, i t ha s -b e' cam e "C 0 n vin -
, 

ced that regulation has not been in the best interésts of 

the public. Based on the alleged demonstrated success of 

its domestic industry deregulatlon, the United 5-tates .has 
" 

attempted ta incorp,ora.te. +ts free-market economic ideo1o-gy 

i n t a the i n ter n a t i 0 n-d 1 are na. This American action, 

h 0 we ver • a m 0 tJ n t e d t 0 a b 0 m b s h e 11 a nif cau s e d t rem 0 r sac r 0 S S 

the wor1d. The old arder of international aviation, thè 

ancient regime, has been threatened and the world community 
û 

mus ter e d a 1 1 the st r en 9 t h a t i t 5 dis po S a 1 and 'V ; ole nt 1 Y 

reac ted aga i nst th; s. 
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l t i s customary to also lndlcate in the preface to 

a thesis a statement of the writer's opinion regarding his 

original contribution to knowledge. It lS, of coorse, 

dl fficul t to precisely ~~t out Wlhat one considers to be a 

new contrlbution to knowledge in a fleld, partlcularly when 

that f1eld ;s air la'W. 
• 

Th i s th.esis, besides pro V'l d in 9 a co m pre h en s 1 vr 

study and analysis of the present legal reg1me of interna-

tional air transport - od subject wh;ch is of slgnificant 

contemporary importance to the international community, 

contributes two particular elements. First. it points out d 

ser;ous deficiency in the current regulatory regime of 

co mm e r c ; a 1 a v i a t ion wh i c h w i 1 l m 0 s t pro b a b 1 Yf con tin u e t 0 _ f 

deteriorate even further in the future. This situation has 

resulted From a lack of cohesion among nations caused by 

ttleir endors;ng divergent and conf11cting aviatlon poi1cies, 

but more recently warsened by transferring domestic procom-
\ 

petitive polic;es ta international operations, particularly 

by the' United States. Second,. this 'study prescri bes, inter 
, 

al; a) a reme dy to the above-mentioned situation. 1 t 

proposes that the system of ~i l ateral air transport agree-

ments, which in fact constitutes the primE? source of norms 
., \ 

for the e ç 0 nom i cre 9 u lat ion 0 fin ter n a t i 0 r1 al' \c ; v ; 1 a v i a t , 0 n , 

" 
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f s now ripe for repla.cement by a multilateral regime in the 

form of reg10nal ai r transport agreements. This can be 

s1mply mater1a11zed by form1ng an "int~grated union" among. 

neighbour1ng countries for their{(nternal aviation objec

tives, and/or .by treatfng themselves as a "single unit" for 

purposes of conducting air transport negotfations with third 

nations. It is, however. paramount that sU,ch regional co-

operation should then not be a 'defensive and parochfal in 
'\.. 

'" 
outlook, but a method to better integrate i~~he worldwide 

air services network of the future to arrive at a truly 

multl1ateral economic regulatory system for international ...-, 
a'lf at1on. 

It should be not-ed that this work was completed in 

Septemlter 1985 •. and the writer has attempted te use a11 

relevant information ayaflable at that time. The air 

transport fndustry 1s 50 volatile and dynam1c that, even by 
('.. 

the date of submfssion, sorne of the detal1ed data and obser-

vations may have become out-of-date. However, ft is 

believed that thfs manuscript presents a fair and reasonably 
~( --.......~ .. ,. -
full overvfew of major developments in the years following 

the conclusion of Bermuda II Agreement and the fncreased 

competition in the international arena. 
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Finally. although the multîdisciplinary implica-

tions of the subject made the task difffcult, it is wise ta 

recall the famous author, Will Durant, when he stated' 

"We are all imperfect teachers, but we may 
be forgiven if we have advanced the matter 
a l ittl e and have done our best. \ole 
announce the prologue and retire; after 
us, better players will come." 

, " - , 



c 

AACO 

AAFRA 

Aljè 

ACAC 

ACCA 

AEA 
'" 

AFCAC 

AFRATC 

AITAl 

Am. J. Int'1L. 

APEX 

ASEAN 

ATA 

ATRP 

A vi. 

BIT 

Bus.,'·Wk. 

CAA 

CAB 

Cano B. Rev. 

-----

TABLE OF ABBREVIATIONS 

Arab Air Carrier Organizat1on 

Association of African Airlines 

Advance Booking Charter 

Arab Civil Aviation Council 

Air Charter Carriers Association 

Association of European Airlines 

x f i i 

African Civil Aviatîon Commission 

African Air Traffic Conference 

.J Asociacion Internacional de 
Transporte Aéreo de América Latina 

American Journal of International 
Law 

Advance Purchase Excursion (Fare) 

Association of South East Asian 
Nations 

Air Transport Association of 
America 

Panel of Experts on the Regul ation 
of Air Transpo~t Services 

AViation Cases 

BuH Inclusive Tour 

Busi ness Week 

Civil Aviation Authority (U.K.) 

Civil AefOnautics Board (U.S.A.) 

- Canadfan Bar Revi~w 



o 

0 

'\ 

Cano Y.B. Int" L. 

Den. J. Int'l l. 
& Polly 

Dep 1 t St. Bul1. 

DOT 

ECA 

ECAC 

EEC 

FAA 

FIATA 

FRP 

Ga. J . 1 nt 1 1 
Camp. L. 

Geo. Wash. L. 

& 

Rev . 

.. GIT 

Ha rv. In tif l L • J. 

Ha rv. L. R ev. 

IACA 

IATA 

ICAN 

ICAO 

xiv 

Canadian Yearbook of International 
Law 

Denver Journal of International Law 
and Policy 

Oepartment of State Bulletin 

Department of Transportation 
(U.S.A. ) 

Economie Commission for Africa 

European Civil Aviation Conference 

European Economie Community 

Federal Aviation Administration 
(USA) 

l n ter n a t ion a 1 F e dft rat ion 0 f F r e i g h t 
Forwarders ' Assoéiations 

Panel of Experts on the Machinery 
fOi the Establishment of Inter
national Fares ànd Rates 

Georgia Journal of International and 
Comparative Law 

George Washington Law Review 

Group Inclusive Tour 

Harvard Inter~ational Law Journal 

Harvard Law Review 

International Air Carrier 
Association 

International Air Transport 
Association-

l nt e r na t ion al Co mm i 5 S ion for Air 
Navigation 

International Civil Aviation Organi
zat10n 

d . 



ï_. ' 

~- --

1 CASL 

rcc 

ILA 

- ~.. . 

lnt', Bus. Law. 

1 nt' 1 & C omp , L. O. 

Int" L. Rep. 

1 nt " 0 rg. 

r nt 1 1 T r a de L. J . 

ITA 

ITC 

ITX 

J. Air l. & C cm . 

J. Am J u die a tu re 
Soc'y 

KLM 

LACAC 

L • J " 

LNTS' 

L. Rev. 

MIT 

NACA 

OAA . 
OAU 

----

• 

Institute and Centre of A~ and 
Space Law 

Int-ernational Chamber of Commerce 

International Law Association 

International Business Lawyer 

International and Comparative Law 
Quarterly 

Interntional Law Report 
t 

International' Organization 

International Trade Law Journal 

Institut de Transport Aérien 

Inclusive Tour Charter 

Individual Inclusive Tour 

Journal of Air Law and Commerce 

xv 

Journal bf the American judicature 
Soc i et y 

KLM-Roy~l Outch Airlines 

Latin American Civn Aviation 
Commission 

Law Journal 

League of Nations Treaty Series 

Law Review 

Massachusetts Instftute of 
Technology 

National Air Carrier Association 

Orient Airlfnes Association 

Organizatfon of African Unit y 



0 
OPEC 

OTC 

Pan Am 

PICAO 

SAS 

SATe 

SEC 

SFFL 

SIFL 

TC 

TGC 

TIAS 

" 
Transp. L. J . 

TWA 
~ 

UNCTAD 

UNDP 

UNTS 

UTA 

Va. J . l nt 1 1 

Va. L. Rev. 

WTO 

0 y al e L • J . 

L. 

xvi 

Organization of ~etroleulT1 Exporting 
Countries 

One S top 1 n c lus ive T au r C h-a rte r • 

Pan American"World Airways 

Pro vis ion a , r n ter n'a t ion ale i vil 
Aviation Organization 

Scandi na 'ii an Airl ines System 

Special Air Transport Conference 
• 

Se'pci~l Event Charter 

Sta.ndard Foreign Fare Level 

Standard Industry Fare Level 

Traffic (or Tariff) Conference 

Travel' Group Charter 

IV 

T.reaties and Other Inte.rntion4Acts 
Series 

Transportation Law,Journal 

Trans World Airlines 

United Nations Conference on Trade 
and Development 

United Nations Development . 
Programme 

Un 1 te d Nat 1 0 n s T r e a ty Se rie s 

Union de Transports Aériens 

Vfrg1nfa Journal of International 
Law 

Virgfnia Law Review 

World Tourism Organization 

Yale Law Journal 

,j 



J~:Y;- .. 

" - '. 

i~t~;_~~., .... 

TABLE OF CONTENTS 

ABSTRACT 
RESUME 
ACKNOWLEDGEMENTS 
PREFAC( 
LIST OF ABBREVIATIONS 

INTRODUCTION 

CHAPTER 1 

SECTION 

SECTION II 

SECTION III -

THE SEARCH FOR UNIFORM INTERNATIONAL 
ECONOMte REGULATION OF AIR TRANSPORT 

GENERAlITIES AND HISTORICAL BACKGROUND 

THE REG 1 ME PR IOR TO WORLO WAR II 

THE CHIC~O CONFERENCE OF 1944 AND 
1 T S AFTE RMATH 

PRELIMINARY CONCLUSION 

CHAPTER II 

SECTION 

SECTION II 

SECTIéN III 

SECTI~ IV 

\ 
SECTION V 

FROM BERMUDA 1 TO POST-BER~UOA II 
. DEYElOPMENTs 

ANALYTICAL INTRODUCTION 

BERMUDA 1 AS A FLEXIBLE MODUS VIVENDI 

POST -BERMUDA 1 OEVELOPMENTS 

BERMUDA II: SOME PROTECTIONISM, SOME 
LIBERALISM 

FROM BERMUDA II Tà THE UNITED STATES 
LIBERAL AIR TRANSPORT AGREEMENTS 

x vii 

f 
11 f 

v 
1x 

xii f 

1 

7 

7 

14 

24 

41 

43 

43. 

52 

61 

68 

84 

Generalit1es 84 
General Characteri stics of~ the. 
United States Liberal Bilaterals 91 

.. 



.~"- " -:./ 

o 

o 

~". ",' .. 

- Multiple Designation 
Liberal Route Structure 

- F ree E xchan ge of Schedu l ed 
S1xth Freedom Trafffc Righ'ts 

- Free Dete'rmination of Capacity 
- New Pric1ng Clauses 
- Pro h i bit f 0 n 0 fOi s cri m f n'a t 0 r y 

Practfces 
- Inclusion of Provisio'ns on 

Charter Fl i ghts 

xviii 

92 
96 

99 
100 
100 

1 01 

PRELIMINARY CONCLUSION 

101 

103 

CHAPTER ·111 - DEREGULATION - IS Ir CONTAGIOUS? 106 

SECTION 1 INTRODUCTION AND BACKGROUND l06 

General View 106 
The Forty-Year Regu1atory Scheme 114 

- The Civil Aeronautics Act of 
1938 114 

----.--"Y'Pr-re-D.eregul ation Major 

SECTION II 

SECTION IiI -

Developments 122 

THE ADVENT OF UNITED STATES DOMESTIC 
DEREGULATION 128 

- 'The Steps Towards Oeregu1ation 128 
The Deregulation Act of 1978 140 
Post-Oeregu1ation Major 
Oeve1opments 146 

- Changes in Industry Structure 147 
. Airline Pricing Leve1s 154 
- Airline Costs and Operating 

Performance 161 

EXPORT OF DEREGUlATION 168 

Towards PrOcompetitive Strategy 
i n Uni te d S t~ tes Bi lat e ra 1 s 1 69 
The International Air Transp~rta· 
tion Competition Act of 197~ 176 
F e a s f b ni ty 0 f T ra n s fer r i n 9 Dom est i c 
Pol1cy-Analysis and Evaluation 181 
Recent Shffts in United States 
International Aviation Po11cy 188 



--";,:._' :!'""i"'----==""-:---------~_::~~, ".-., .......----,-c-·- ----. 

~1\ -
',' 

" G~ xix 
~----- . SECTION IV INFERENCES FOR A M~ LIBEAAL AIR 

TRANSPORT POLICY IN EÙ'~OPE 198 
-_...-/ 

The Winds of Regulatory Re form 198 
Evaluation and Analysis 210 -( 

PRElIMINARY CONCLUSION 216 

CHAPTER IV 

SECTION' 1 

SECTION II. -

SECTION III -

l; -

TOWARDS A REVIVAl OF MULTILATERALISM 
ON THE EcONoMIe ISSuEs OF (NTERNATIONAL 
AIR TRANSPORT 220 

TENDENCY TOWARDS KUlTILATERALISM 220 
. 

Generalft1es and Historical 
Background 220 

-~ ls theJfme Ripe for a New 
Multilateral Approach? 228 

- Obstacles in Acbieving 
Multf1atera1ism 235 

REGIONALISM AS AN INTERJACENT ASCENT 
TOWARDS MULTILATERALISM 245 

Analytical Introduction 245· 
Forms ,of Regi onal i sm 255 
Reg10nalfsm in the Global Context 271 

ICAO'S WORK AND THE REVIVAl OF 
MU'L TIL AT E R KL r S M 

ICAOls Involvement in Economie 
Issues Relating to International 
Air Transport 
ICAO 1 s 1977 and 198G Ai r Transport 
Conferences 

278 

PRELIMLKARY CONCLUSION • • 

218 

288 

300 

CHAPTER .y 

SECTION 1 

., 
THE EVOLUTION OF THE MARKETPlACE 

THE DEVELOPMENT OF INTERNATIONAL 
NON-SCHEDULED AIR TRANSPORT SERVICES 

304 

304 

." 



·0 

o 

- ' , ',-

SECTION rI 

SECTION III -

SECTION IV 

SJCTION V 

THE REGULATORY FRAMEWORK OF INTER
NATIONAL AIR CHARTER TRANSPORT 

xx 

314 

Regulations in Europe 316 
:1 Regulations in the United States 321 

FROM UNILATERALISM TOWAROS BILATER-
ALISM IN rNTERNATIO~IAl NON-$CHEDULED 
AIR TRANSPORT 

THE MAIN CHARTER PROVISIONS IN THE 
UNITED STATES LIBERAL BIlATERAlS 

334 

342 

Generalities and AnalysiS 342 
Provisions on Non-Scheduled Air 
S e r vic e sin the L 1 ber a,l B i 1 a ter a 1 s 34 5 

- P reamb 1 e 345 
Grant of Traff1c Rights for 
Charter Air Service-s- 346 

- Country of Origin Rule 350 
- Most Favoured Nation Clause 352 

THE VANISHING DISTINCTION BETWEEN 
SCHEOULED AND NON-SCHEOULEO AIR 
SERVICES 

The Nature of the Problem and 

355 

Its Consequences 355 
ICAO's Intervention in the 
Problern 373 
Eval~ation of ICAO's Work 380 

- < Continuation of ICAO 1 S Work 384 

PRELIMINARY CONCLUSION 392 

CHAPTER VI 

SECTION 1 

THE REGULATION OF CAPACITY: EVOLUTION 
AND PER~PECTIVES 396 

[ 

THE BERMUDA CAPACITY PRINCIPLES 396 

- .Capacity Determination Accord1ng 

. , 

to Bermuda 1 4 

Deviations From Bermuda 1 Capacit-y 
Pri nèipies 
Capac1ty Control Pursuant to 
~ern1uda II 

1 396 

405 

418 

1 • 



" -

~ 

SECTION II 

SECTION III -

.. 

-

FREE DETERMINATION OF CAPACITY~ 
FREQUENCY AND TYPES OF AIRCRAFT 

Ana1ysfs of the New Liberal 
Hethod 
Change of Gauge 
Fair Competition in International 
Civil Aviation 

ICAO'S WORK ON THE REGULATION OF 
CAPACITY ,-

The N atu re of the P rob 1 em 
ICAO's Mediation in the 
Prob 1 em 
Tendenc~ Towards Predetermination 
of C apaè~ ty 

PRELIMINA~Y CONCLUSION 

CHAPTER VII 

SECTION 1 

SECTION II 

THE WORLDWIDE STRUCTURE OF RATEMAKING 

Ge ne ra 1 V 1 ew 
Show Cause Order 
IATA's 1978 Restructuring 

. 
THE BERMUDA PRltING STANDARDS 

xxi 

427 

, 427 
436 

443 

449 

449 
460 

46'8 

480 

484 

484 

484 
501 
515 

523 

~;;-_. -Tire Bermuda 1 Ratemaking ~ystem 523 
..... The Bermuda II Ratemak1ng System 528 , 

SECTION III - RECENT TRENDS IN INTERNATIONAL AIR 
TRANSPORT RATEMAKING 

Il 

1 

General1t1es 
The New Prfcfng Cla~~es 

.. --Def1nitton-- . 
Country of Orfgin Pr1cing r 

System 
Doûble or Hutual Di~approva1 
Prfc1ng Sy~tem . 
Match1ng a~d Priee LeaderShip 

(1) 'Matching . 
(1'1) ,P)'·.1 ce' Lea de ris ~ f p-

l " , 

. , 
< '. 1, • ~ ••. ' 1 

532 

532 
535 

535 

536 

538 
541 

542 
'54'4 

.- . ...,. .. -, . 

, , 

/ 

--

. , ~ --~ . 



" 

1 

.1-; _ 
,. 
l ,- 1 

.... 1 -" - .~ ••• . , 

( 

\ 
t 
1 • 
! 

'" 

SECTION IV 

SECTION Y 

\ . xxii 

- General' Pric1ng Clause 546 
Criteria for Intervention in 
Airlf'ne Pr1c1ng 547 

- The Standard Foreign Fare LeveT 548 
Pr1,-e Flexib1lity W1th1n a Band 550 

THE UNITED STATES - ECAC MEMORANDA 
OF U N.D ERS TAN D 1 N G 0 N .. NOR T HAT LAN TIC 
PRICING 

ICAQ RENEWEO INTEREST IN PRICING 

553 

561 

- Genera li t 1 es 561 
- ICAO's Air Transport Conferences 

.'~, and Inte~national Ratemak1ng 569 

'\. - Mechan1sms for the Establishment 
~ of Scheduled Passenger Fares 

-- Mechanisms for tne EstabLishment 
of Non-Scheduled Passenger 
Tariffs 

- Mechan1sms for the Establishment 
of Freight Rates (Scheduled and 
Non-Schedul ed) . 

Evaluation of ICAOls Work 

570 

574 

PRElIMINARY CONCLUSION 

576 

580 

584 

CHAPTE.R VIII - FINAL REMARKS A!O CO'NClUSION 588 

The Possible Solution 5.93 

,/ . 
BIBllOGRAPHY 603 

• 

( •.. 

, " 

, . 

. -
, . 



1 
• 

INTRODUCTION 

) 

The post-war pattern for the deve10pment of inter-

national civil aviation was set by the Chicago Convention of 

l 944. This recognized the principle of nation.al sovereignty 

- that each State has exclusive and complete sovereignty in 

the ai rspace over its territory and has full right to deter-

mine the conditions on which the a1rlines of other States 

may use that airspace. 

(
The est ab 1 i s h me n t of th i s p ri n c i p 1 e 1 e d 0 ver the 

y e a rs t th e conclusion of a network of bilateral air trans-

port agreements between governments prov1diog for exchange 

o f c 0 mm e r C i a 1 t r a f fic r i 9 h t s b n the bas i s 0 f 1. f air and e qua , 

opportunfty". The great majority of international scheduled 

air services are covered by such agreements, the first of. 

which was the so-called Bermuda l Agreement of 1946 (between 

the United K1ngdom atld the United States). 

The regulatory regime (established by the Chicago 

Convention couple-d with Bermuda 1) w.orked reasonably well 

for over thirty years, until new forces arose callioJ9 for 

its revfsion. The last fifteen years have probably be~n the 

most difficult years for international air transport. Early 

in the 1970'5, w1de-bodied aircraft were 1ntroduced. Ln 

.... 
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August 1971, the Nixon Administration announced that the 

United States would no longer exchange gold for dollars 

which caused monetary instabflfties to which air carriers 

are particu1arly sensitive. A few years 1 ater the fi rst 

energy cr1sis made it plain that aviation would a1so have to 

cope with this major probl em in the future. 

In this climate, the share of United States a1r-

1 ines in the international market was steadily decl ining and 

this led ta unilateral economic measures to safeguard and 

protect the American natiQnal carriers from economic compe-

tition. In the middle of the 1970's, the need was felt in 
" 

the United States for an overhaul of fts t"'~ditiona' avia-

tion pol icy. The denunciation on June 22, 1976, of Bermuda 

by Great Britafn was one episode in the sequence of 

events. 

The subsequent agreement, Bermuda rI, si gned on 23 

July 1977, represented a compromise {5rovidi ng sorne prote<:-

tion and sorne liberalism .• ,It was, however, soon consfdered 

as "the- most anticompetftive understanding ever entered into 

by,the United States." In reaction the Americans began 

negotiating a new type of bilateral agreement, with a number 

of countries, based on free-market competition with the 

ob je ct 0 f a chi ev i n 9 a w ide var 1 e ty 0 f se r v f ce and p r f ce 

options for the consumer. In short, this new policy a1med 
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a tac 0 m pet i t ive reg u 1 a t'o r y S y ste m , wh e r e b y the for ces 0 f 

the marketplace would play a d~ role and the role of 

governments would be mi~d. - Low 1nnovative tariffs 

would be promoted; restrjctfons on capacity, freQuency, 
,~~ routes and operatfng right woüld be removed. Als'O, charter 

, rules would be lfberalized ta a great extent and incorpor-

a te d 1 nt 0 b i 1 a t-e ra l a gr e e men t s • Although most of the world 

aviation -community questioned the logic and the fundamenta1 

premises of this polie<y, a few nations eagerly seized the 

opportunity to obtain long-term. va1uable economic benefits 

by embracing the American poliey. It 15 no secret now that, 

in sorne cases. the United States used market leverage ta 

eonv1nce recalcitrant countries to accept its policy; in 

other cases, new route opportuni ties were exchanged for 10w 

Fares and multiple designation. 

Ourfng the last few years, ICAO has a150 become 

more invol ved in the economic regul at10n of internati onal 

ai r transport. This involvement gained momentum in the 1977 

and 1980 Air Transport Conferences. In general, these 

Conferences strongly rejected the new American polfey and 

advocated a more restrictive regulatory framework, taking 

into consideration the fnterests of a11 participants. 

The post-Bermuda II trends in international civil 

avjatfon law are indeed ambfguous: whlle unilateralism and 
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4lflateralism are ~ prevalent, part1cularly under inter

national deregulatian, the majority of nations advocate a 

multilateral approach, particularly within rCAO. One mi gh-t 

wonder where 1t 1s possible to f1nd a su1table economic 

regime for international air transport, g1ven the canfus(an 

whfch nawexists. 

Perhaps the slowed growth in the economies. high 

operating cost and a change in the composition of United 

States travellers have produced a challenging economic 

environment for implementation of the new 11beralized regu

latory pOlic1es - free-for-al1 competition and lower promo-

tianal fares. Since the majority of nations view their 

afrlines as instruments of foreign policy and integral parts 

of the1r national eeonomies. it is paramount that the world 

community establfsh regulatory pol ides on a multilatefal 

bas1s; policies that not only harmonize divergent national 

objectives but al sa, are cons; stent with the changing econ-

omie environment. The future role in this process of 

reg 1 0 n a lai r t ra n 5 po r t a 9 r'e e men t s s hou l d he ne e ri a t b e und e r -

est1mated. One might, however, be disappointed when real1-

z ; n 9 the l ; m f t td r ole 0 fla w y ers and i n ter n a t ion a 1 l Il win 

general in drawfng up a new regulatory framework of interna

tfona1 air transport: 



c: 
.. 
UThe fnternatfonal lawyer t s entf tl ed, and 
probably not least Qualif1ed. to point out 
the 1nherent advantages and shortcomi ngs 
of a ny par t feu l a r b 1 u e - p ri nt and the con
d 1 t f 0 n son wh i ch it 5 a t t a f n me n t de pen d 5 • 
The chofce, however, 1s for governments 
and public opinion. It fnvolves political 
decisfons wh1ch are outside the lawyer's 
province. "a 

5 

The purpose of thfs thesfs 1s to examine certain 

economfc aspects of international air transport, particular-

1y capacity regul ation, tariffs and the di stfnction between 

scheduled and non-scheduled air operations. The Ffrst 

Chapter explores the controversfes surrounding the or1g1n of 

the ai rspace soverefgnty prf nciple. 

rev1ews the developments From Bermuda 

The Second Chapter 

to post-Bermuda II 

liberal bf1aterars. The feasfbil ity of transferring a 

domestic phl1osophy to international avfation fs analyzed in 

the Thfrd Chapter. The Fourth Chapter predicts a revival of 

m u 1 t 11 a ter a 1 f sm 0 n the reg u 1 a t 1 0 n 0 f co mm e r cfa l a v i a t ion 1 f n 

the form of regional agreements. The Fffth Chapter examines 

the development of charters and thefr fmpact on scheduled 

operations. The determinatio~/of capacity in intern~10nal 
air transport is dfscussed in the Sixth ChapterJ The 

Seventh Chapter 1s devoted to evol utfon and need of the 
" 

a. Schwatzenbergèr & Brown, A Manual of International Law, 
Rothman & CO' a South Hackensatk. New York at 20 (1976}. 

cC 2--_ 
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rATA ,multl1ateral forum to resolve divergent and often 

conflfct1ng objectives of governrnents and airlfnes in order 

to achieve negotiated solutions. The last Chapter conta1ns 

the final remarks and conclusion. fach of these chapters 

also ends with a preliminary conclusion which often reflects 

the writer's recommendations and final results. Ffnally. it 

should be noted that this thes1s collects data, inasmuch a,s 

possible, up to date until September 1985. 
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CHAPTER 1 

THE SEARCH FOR UNIFORM 'INTERNATIONAL ECONOMIe 

REGULATION OF AIR TRANSPORT 

SECTION 1 - GENERAlITIES AND HISTORICAL BACKGROUND 

7 '" 

The State's sovere1gnty over the afrspace above fts 

ter rit 0 r y 1) the bas i son wh f c h the pre sen t 1 nt e r n a t ion a 1 

legsl reg1me of afr transport rests. A brief study of the 

evolutfon of afrspace sovereignty doctrine is, therefore, 

nec e s s a r y t 0 an und ers tan d i n 9 0 f the de ve 1 0 pme n t 0 f n a, t ion a 1 

and international air transport law, which guides and regu

lates the conduct of avfatfGn policies of individual 

nations. 

Prior to the emergence of aviation as a commer-.. 
cfal1y fe~sible activity, ~ubstantial fntel1ectual efforts 

were undertaken, ma1nly in Europe, to deal with the atten-. 

dant problems.! In the legal field, the major concern 

was what pr1ncfples should regulate thfs new mode of trans-

1 • H a z e 1 t f ne, The Law 0 f the Air 1 The Uni ver s f ty 0 f 
London Pressat , -4 11911}. 

t 

t , 
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portation. It was real ized that the ai rcraft 1 s potentfal 

for trans-border movement posed nove' issues. 2 This 15 

not surprising as Europe was the centre of aviation activfty 

prior to Worl d War l, and it was pl ain that, even wi th the 

avallable primitive afrcraft, aviation's potential could not 

be real i zed without trans-border movement. 

Wh e n C 0 m par e d w i t hot h e r c 0 mm e r c i a lac ti vit i es. 

aviation 15 unique because ft directly engages the national 

security interests as we 11 as the soverefgn~ and the 

pr~stige of al mas t a 11 cQuntries of the world. I~~ 
as expressed by Lowenfe1 d: 

2 • 

" ~ ~ 

" 1 fI ter n a t ion a 1 a v i a t ion f s th us no t jus t 
another prob1em in a changing internation
al economfc system, though ft 1s that; 
international civil aviation 1s a sertous 
problem in international rel ations, affec
tfng the way governments vfe~ one another, 
the way fndividual citizens view their own 
and Foreign countries. and in a var1ety of 
direct and indi rect connections the secur-

It may appear of interest ta note that the first lega1 
discussions <:oncerning the treatment of flight occured 
during the Franco-Prussfan War in 1870-71 in whfch 
ballons were used on both sfdes, although the real 
bfrth of air law is generally regarded as a product of 
the 20th century. See, e.g., Vlasic, The Grant of 
passafe and Exercfse of Commercial RightSTn Interna::-
tiona Air Transport, unpublfshed thesis, McGf11 
Un'ivers1ty, Montreal at 13, 48 (1955); Faller, 
Germany and 1nternatfonal Civfl Aviation, unpub1 fshe'd 
thes1s~ MéGil1 University, Montreal at 46 {1966}. 
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ity arrangements by wrich we live ... 3 

The prfncfp1e of State sovere'1gnty, 

9 

including 

sovereignty over territorial afrspace, is the starting point 

for consideration of any facet of the economic regulation of 

international air transport. It 1s apparent tnat in no 

other field of international communication is the concept of 

soverefgnty as major a pillar as in aviation. Indeed. air 

transport has never benefited From a l1beral regime in sharp 

contrast to that found in international maritime shfpp1ng 

where many States have adopted an "open-port" pol icy. 4 

It is not the writer's intention to disregard the 

well founded fnternatfo,nal law rU,le of sovereignty in air

space as a barrier to the healthy development of interna

tional aviation. However, the unwillingness amongst nations 

to limit the exercise of their sovereignty ma~es cfvil avia

tion perhaps one of the last sectors of international econ-

3. Lowenfeld, nA New Take-Off for International Air 
Transport". 54 fore1gn Affafrs at 36 COctober 1975). 

4. L1ssftzyn, International Air Transport and National 
Pol1el' New York at 26, 4OJ-404 (1942). It is worth 
nottn-g here that the "open~port" po11cy for maritime 
s h f pp 1 n 9 re m a f ne d the ru 1 e un t 11, f n 1 974, Art f c 1 e 2 
of the U.N. Convention on a Code of Conduct for Liner 
Conference (U.N. Doc. TO/Code/13/Add.l) began to 
r e C 0 mm end th a t som e 2 0 ~ 0 f 1 n t ra - S t a te ma rit i met ra f -
fic be reserved for thfrd-country shfpping 11nes with 
the remafnfng 80~ shared between natfonal shipping 
lfnes (the 40-40-20 rule). 

1- _. ", 



o 
10 

o mi c· s t 0 b e d e a l t w i th 0 n a b i 1 a ter a 1 dis cre t ion a r y 

basis. 5 

There 1s controversy surroundiflg the origi n of the 

principle of airspace sovereignty. It 1s generally believed 

that the concept of aState 1 s soverefgnty 'over the afrspace 

above its territory evolved as a principle of customary 

international law during World War 1 and was official1y .. 
recognized in Article l of the 1919 Paris Convention for the 

Regulation of Aerial Navigation. 6 However, accord1ng to 

Cooper, the legal regime of afrspace predates by many cen-

turf es the di scovery of the art of f1 f ght. In his disser-

tation on the orfgin of the maxim "Cujus est solum ejus est 

usque~ coelum",7 he concluded that States since Roman 

5. Wassenbergh, "Aviation Policy and a New International 
Legal Order", 6 Air Law at 169-170, 174 (1981); 
Cooper, The Right ta Fly, (New Henry Holt & Co.) at 
122-123 m47l. --, 

6. See, e.g., Wagner, International Air Transportation as 
Affected by State Sovereignty, Bruylant-Bruxelles at 
36 (lm); Sand, Pratt & Lyon, An H1storfcal Surv~y 
of the Law of Flight at 12 (1961); Johnson, Rfrhts in 
Air Space, Manchester University Press at 33196S}j 
1rcJlai r, The Law of the Ai r, 3r~ ,ed., London a t 5 
(1964). 

7. When translated it states "who owns the land. owns 
even ta the skfes ll

• See Thomas, Economie Regulation 
of Scheduled Ai r Transport, Southwestern Legal Founda-, 
tian series at 20 (1951); Sand, Pratt & Lyon, ~ 
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tfmes "cla1med, held and in fact exercised sovereignty in 

the airspace above the1r national terr1torfe_s",8 

Whether or not one agrees w1th Cooper's concl~sion, 

ft 15 the wr1ter's opinion that. at the end of the 19th 

century the max1m "Cujus est solum n was not general1y 

regarded as stating a pr1ncfple of international law respec-

tfng the lega1 status of airspace . An analysi s of the 

doctrine of afrspace sovereignty would indeed reveal that, 

by the beginnfng of the 20th century, most scholars accepted 

to a greater or lesser extent the concept of a State's 

sovere1gnty in the airspace as ft 1s understood and applied 

tOday,9 

The e a r l y d f sc U 5 S ion s wh f ch t 0 0 k pla ce 0 n the 1 e gal 

(continued from prevfous page) 
E.!.!.:., note 6, at 4. 

8, 

9 . 

Cooper. "Roman Law and the Maxim 'Cujus est so1um' in 
International Air Law", in Explorations in Aerospace 
Law, Ed. by Vlas1c, McGill University Press. Montreal 
~ 102 (1968). However, contrary vfews have been 
exp r es s e'd b y 0 the r w r 1t ers 1 fk e Bou v é and Lee. Se e 
Cooper. "State Sovereignty vs. Federal Sovere1gnty of 
Navigable Afrspace", 15 J. Air L. & Com. at 27-31 
(1948). --

Wagner • .Q~ cit., note 6, at 2 .. 6, 53; Thomas, ~ 
cft., noU-7, at 176. 179. However, the only excep
tTOri was 'probably Professor Nijs, who stated that the 
air was ares communis at the disposition of every
body. See Hazeltine. op. cft., note 1, at 11-12. 

\ 

, l;:' t 
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regime of airspace were fnaugurated by the French jurfst 

• Fauchl1le's celebrated treatfse on "Le domaine aérien et le 

régime juridique des aérostats" publfshed in 1901. 10 In 

the following year, Fauchi1le submitted to the Institute of 

International Law a detal1ed study on the subject supple-

mented by a draft code of law governing the use of the 

air. ll Other European jurists cantributed ta the d1scus-

sion through publications and meetfngs that took place. 

sponsored in particular by the Institute of International 

Law and the International Law Assocfation. Until the begin

ning of World War l, the debates were extremely contentfous 

and the legal world was faced with a new "Battle of Books ll
, 

lO. 

11. 

Fauchille, "le Domaine Aérien et le Régime Juridique, 
des Aérostats", 8 Revue Générale de Droit Interna
tional Public at 414 ~1901). Acco;::Gfng to Professor 
Razeftfne, this essay marked the beg1nn1ng of a new 
period in the history of aer1al law. See Hazelt1ne, 
op. cft. t note " at 4. However, on the contrary, 
l'rOf es sor C 00 p e r no t f ce d th a t a f ô r 9 0 t t en Fr e n c h Law 
Professor Elgar Ortolon'. asserted that-t~he afr was .. as 
free as the sea, maybe more than 31.1J years before 
Fauchllle suggest~d 'the' same doctrine. See Cooper, 
"Background of International Public Air Law", Yearbook 
of Air and seaee Law. Montreal, McGill University 
Press at 10 (1 65).-

Cooper, "Air Law - A Field for International 
1ng", in Vlas1c Ed., .QP ____ cft., note 8. at 
Hazelt1ne, op. cft., noteT, at 4. 

Think-
9-10; 
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as ft was wftt1n91y- described by Joseph Engl1sh. 12 , . 
. 
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13 

I='r.eedom 'of the air? or sovereignty of the subjacent 

States? that was the general ~ue$tion.13 Although the 
1111 

answer to thfs questfon was not' (at the tfme of the deepest 

cQntroversy) of 'Immediate practfcal s1gnificance, ft seeme,d 

that all those participatfng in the dispute were under the 

f mp r e s s ion th a t the fut ure prin c i pl es' 0 f air n a v i 9 a t f 0 n 

would depend ,upon the solution reached. 14 However, thefr 

debates remafned of academic 1nterest 15 until Louis 

12. Englfsh, "Air Freedom: The Second Battle of the 
_Books", 2 Jourral of A!r Law at 356 (1931). 

13. "Report of the Committee upon Aviation ll
, International 

Law Association, 28th R.e..port. Madrid at 530 '(1913). 
Between these two ,extremes, there emerged a number of 
1ntermedfate theor1es based on efther the principle of 
a 1 f m 1 te d s 0 ver e f 9 n ty 0 ver the air spa ce, 0 r 0 n the 
p rf-ne f p let h a t par t i eu 1 .a r l a y ers 0 f the a f r r e qui r e a 
separate set of rul~s. For full discussion of the 
varfous theor1es" see, in general, Lycklama a 
N 1 j eh 0 l t , A f r S 0 ver e 1 9 n ty, The Ha gue a t 1 0 - 1 4 (1 9 1 0 } ; 
MeNafr, nrfie Beginning and the Growth of" Aeronaut1eal 
Law" ~ l J Dur na lof A-t r Law a t 384 - 3 8 5 (1 9 3 0 ); ,W a 9 n e r , 
~.! cft., note 6, at 16-3'-' In thfs regard, ft 
ffiuld afways be remembered that whfle the principle 
of a f r spa ces 0 ver e 1 9 n ty 15 - st f 11 f f r ml y r e c. 0 9 n il e d , 
the Questfon of the border between sover-e1gn afrsP!1ce 
and free outer SpaS! 1s still unresolved. 

, 

14. f(uhn, "The Beginning of an Aerfal Law", 4 -~~ 
Int '1. L. at lH1 (1910).. .. 

15. Taneja, U.S. International Aviation Pol1cy, Lexington, 

\ 
\ , 
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Bleriot, a French pilot, crossed the En91 fsh Channel and 

1 a"nded in En91 and in 1909. 16 The problem thus left the 

sphere of legal discussion to become a pr.essfng· polftfcal 

question on the h1ghest govern-mental levels since national 

'sec:urity was i nvol ved'.17 

SEC T ION 1 l, - THE REG 1 ME P RIO R T 0 W 0 R L 0 W A R 1 1 
" 

The ffrst attempt of a comprehensive codification 

-of internatjonal air law was undertaken by the International 
< " 

Afr Navigation Conference whfch met in Paris on May 10, 
., 

1910. 18 Although the immedfate cause 'of the Conference 

wa s the c onc ern of the Fre nc h go v ernme n t'ove r a g r:e èrt numbe r 
, 

o f p e ace {~ 1 . but u n reg u 1 a te d l and f n 9 s 0 f Ger man bal 1 0 n son -

French terri tory,.19 the scope of thf s Conference was much 

(conifnued From previous page) 
Massachusetts at 1 (1980). 

.' 
16. Sand, Pratt & Lyon, op. cft., note 6, at 10; Cooper, 

op. ci t ., note 5, a t l 7 . 

17. Cooper, op. cft., note 5, at la. 

18. Goed,hufs, "Civil Av1at,ion After the 
Int't l. at 597 (194Z). 

War" 
~ 

36 Am. J. 

19. ln 1908, at least ten ballons crossed the frontfer and 
landed in France carry1ng .ovér 25 avfators, most of 

• 
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brOèlder. It was 1ntended to draw up the f1rst international 

convention regulating air navigation. 20 

S'nce national air regulations were non-existent at 

that t1me,21 the 1dea W!S, as Tombs observed, that al1 

contracting States (and most likely many other 'countrfes 

too) would "establish their own regulations thereafter, in 

accordance with the international provisions to be laid down 

by the Conference".22 However, the Conference adjourned 

on J une 29, ,-~ 1 0 w 1 th 0 ut sig n i n 9 a con ven t ion and di d no t 

rtsume its work thereafter as was original1y planned. 23 

(continued from previous page) 
whom were German Officers. See Cooper, 
tiona1 Air Navigation ,Conference, Paris 
Air L. & Corn. at 128 (1952). 

"The Interna-
1910", 19 J. 

20 • Go e d hui s , Il T t:l-e Air S 0 ver e ; 9 n ty Con cep tan d Un 1 te d 
States Influe.nce on 1ts Future Development", 22 J. Air 
l. & Corn. at 210 (1955). 

21. It was not until August 1910 that the first aviation 

22. 

decree was enacted in Pruss1a. See Sand, Pratt & 
Lyon, op. cit., note 6, at 6. 

Tombs. International 
Translort. New York, 
11936 • • 

Organizations in European Air 
Cofum6ia Univér'Slty Pre$s at 5~, 

23. The date set f'or the Conference to reconvene was 
November 29" 1910. See Cooper, "The International Air 
Navigation Conference. Paris 1910", in Vlasic Ed., ~ 
c 1 t " no te 8. a t 11 8 • 
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Although technieally the Conference was a diplo

matie fal1ure. its influence on the subsequent development 

of in ter n a ti 0 n a 1 air 1 cl w ca n no t b e 0 ver - e mp h a sile d . 2"4 

Many of the principles discussed and agreed UpOIl at the 

Conference formed the basis of the deliberations of the 

Aeronautical Commission of the Paris Peace Conference and 

were to reappear in the Paris Convention of 1919, as well 

as, in the Chicag9 Convention of 1944. Cooper, who has 

extensively researched on the 1910 Conference, right1y found 

i t regrettabl e tha t as historical importance had not 

received more attention; "Emphasis has been given te the 

failure of the Confer.ence to agree on the final te.rms of an 

international convention. Too l ftt1e has been sa1d of what 

the Conference accomplfshed. 1125 

A fter the breakdown of the Par i s Conference of 

191 O. a numbe r of acts and decrees were issued by the , • 
d 1 fferen t European States concerning the control of the 

24. The Conference succeeded in preparing the fi rst draft ~ 
of a comprehens1ve international convention on air 
navigation. consfsting of S5 articles and 3 annexes. 
Of particular importance were the provisions on pro~ 
hibited zones (art. 23 of the draft). cabotage and the 
establishment of international air services (art. 21 
of the draft). 

25. Cooper. nA Study on the Legal Sta~us of Afrcraft". in 
Vl asic Ed .• op. cH., note 8, at 222. 
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aer1al navigation. 26 With the outbreak of World War l, 

neutral States su ch as Switzerland and The Netherlands 

declared their aer1al frontiers c10sed and forbade the 

belligerents to cross them. Both belligerents and neutrals 

general1y complied with those measures. 27 

After the war, an Aeronautical Commission was esta-

blished by the Peace Conference at Versailles in 1919 to 

prepare, among other things, a convention for international 

air navigation in peace-time. 28 The IIConvention Relating 

to the Regulation of Aerial Navigation" was eventual1y s19n-

ed in Paris on October 13, 1919. 29 According to the 

first clause of Article l of this Convention, the contrac-

ting Parties recognize that "every Power has complete and 

exclusive sovereignty over the airspace above its terri-

26. Jansson, "Sphere of F1ying: The Politics of Interna
tional Avi ation tt. 35 International orranizati on at 277 
(1981); MacBrayne, Rlght of Innocen passa~e, unpub-
1ished thesis,.McGill University at 103 (195 ). 

27. Hotchkiss, A Treatise on Aviation Law, New York at 6 
(1938); Johnson, op_ cit., note 6, at 32. 

28. Slotemaker. Freedom of Passage for International 
Services, Le;den atT-s-(1932). -

Air 

29. Hereinafter cited as the Paris Convention. For the 
text of the Convention, see id. at 101 et seq • 
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tory 'l • As evident from the words "every Power", the prfn-

cfple of ai rspace sovereignty was recogni zed by the contrac

tfng States as an al ready establ ished rule of customary 

international law binding on all States whether Parties to 

the Convention or nct. The adoption of the State sover-

eignty principle by the Paris Convention, was seen by Gibson 

as lia result of its recognition during the First World War 

by both bel1fgerents and neutrals".30 Cooper attempted, 
/"-

f rom h f shi s t 0 rie a 1 p Q r s pee t i Il e, t 0 r e a d th i s 1 9 1 9 me \t, èl·l i t Y 

into the considerations of the States' delègates in 

1910. 31 However. the official records of the 1910 Paris 

Conference clearly evidenced that States neither desfred nor 

i n te n de d t 0 di s c u s s th e top i c of th e 1 e gal s ta tus 0 f f li g h t 

s pacie. 32 

30. Gibsort, "Multi-Partite Aerial Agreements". 5 Temple 
Law Quarterly at 406 (1931). 

31. Professor Cooper tried to prove that ft 'lias not the 
1919 Paris Conference, as commonly supposed, but the 
1910 Paris Conference which first evidenced general 
international agreement that States had exclusive 
sovereignty over the nationa" airspace. ~ See, e.g .• 
Cooper, ~Pn. cft., note 23, at 105. 123. 126; supra 
note 25. at 223. 

32. 

r-

See, e.g., Foreign Office Papers for the Civil Aerial 
Transport Committee, His Brftannic Majesty's Govern
ment at l et~. (June 25, 19~n; Goedhuis, "Some 
T r end sin t lleLTmi ta t ion 0 f Air S 0 ver e f 9 nt y ", S tu d fin 
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of 1919 of 

was the basis of 

of the air, even 

in the countries which were not boun by the Convention. 

However, ln the fnterest of internatio al aerial intercourse 

it was necessary to lay down rules rela 1ng to the admission 
\ 

of Foreign aircraft above the terr1tory of a State. In this 

respect, the Convention introduced in paragraph lof Article 

2, the freedom of innocent passage which each contracti ng 

State undertook to accord above fts territory to the air

craft of the other c()nfracting States. 33 This conven

t'fonal freedol'l did not represent a natural right but existed 

only as a pr'fvnege for the aircraft of th,e contraçt1ng 

States,34 and as such, could be denied to non-contractfng 

(contfnued From previous page) 
Onore di Antonio Ambrosini at 360 (1957); Vlasic, ~ 
cit., note 2, at 64-65. 

33. Articl é 2, Paragraph l-of the Parfs Convention stipu
lates: "Each contracting State undertalc.es in tfme of 
peace to accord freedom of innocent passage above its 
territory to the afrcraft of the other contractfng 
States, provided that the conditions laid down in the 
Convention are observed". 

34. According to Sauvé. this freedam exists "as a privi
lege only, for no reason ottier than that soverefgnty 
in the supervening airspace 1s vested in the State 
flow" over. It would seem that the privilege should 
be susceptible of enjoyment only under the conditions 

( 
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States. 

In fact, the right of innocent passage mentioned in 

Article 2 of the Parfs Convention was not clearly defined 

since Article 15, paragraph 3 provided that "the establish

ment of international ai rways sna11 be subject to the 

consent of the States f10wn over". The ambiguity of the 

term flairwaysn which cou1d mean both "routes" or 

uservices"35 was clariffed in 1929 when the Convention 

was amended to provide that 
'\'''-

"Every contracti n9 State may make condi-
t10nal on 1t5 prior authorizat1on the 
establishment of fnternational airways and 
the creation and operation of regular 
1 nt e r n a t ion a 1 a 1 r n a v 1 g a 1:"1 0 n 1 1 n es, w f th 
or wtthout landing on 1ts terr1-
tory ... 36 -Thus, having come ta realize the economic potential of 

(contfnued from previous page) 

35. 

36. 

1 m p 0 s e d b Y the par t y gr a n t f n 9 i t .. . S e e Bou y-\ • Il The 
Development of International' Rules of Conduc~'1n the 
Air Navigation", 1 Air L~w Review at 25-26 (1930). 

O'Connor, Economie Reiulatfon of the Wor1d's A1rl1nes, 
New Y 0 r k a t 1 7 - 1 8 (1"'9 71 ); . Go e d fi u 1s , ~ c 1 t., n 0 te 
18, at 601. _ 

League of Nations, Treaty Series, Vol. 138 at 421 
(1933). This amendment was seen by Latchford as a 
clear expression of the desire of many of the States 
not "ta do any more than to bring Article 15 into the 
line with the ,interpretation whfch had been placed 
upon 1t". See Latchford. "The - Right of Innocent 
Passage in International Civil Air-Navigation Agree
ments", 11 Department of State Bulletin at 21 (1944). 

/ 
<) 1 
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commercial aviation and seeking to protect thefr own nation

al afr11nes, the nations excluded economfc regulation of 

commercial aviation fram the provisions of the Parfs Conven-

tion and, thereby, made ft subject to other arrangements, 

notably bilateral agreements. 

Inspired by the Paris Convention of 1919, two other 

international Multilateral conventions were concluded in the 

years after. The Madrid Convention of 1926,37 fo11owed 
.. 

closely the provisions of the Paris Convention, b'ut where 

the Pari s regime tended l argely to apply to Europe, the 

Madrid Convention sougtit to link Spain with Latin 

America. JB However, so few States ratified the Con ven-

tion that ft ne ver became effective. Co mm e n tin 9 0 nit s 

faflure, Warner stated that: 

37. 

38. 

nAfter having been signed by two European 
and nfneteen Lati n-Amerfcan States ft has 
been ratffied by only five. fs not being 
pressed for ratification anywhere else, 

The Ibero-Amerfcan Convention re1a~fng ta Air Naviga
tion was signed in Madrid on November 1, 1926, by 
Spain, Portugal, and 19 Latin American States (common
ly known as the Madrid Convention). See Hudson, 
"Aviation and International Law". 1 Air Law Review at 
190 (1930). For the text of this Convention, which 
never entered 1nto force, see 8 Journal of Air Law at 
263 (1937). 

Co1egrove, International Control o·f Aviation, Boston 
at 89 (1930); Lupton, Cfvf1 AVlatlon Law at 25 
(1935 ). 

. ï - ~ 

, ' .' ' 



'0 

.. 

o 

, , 

and now appears as o~9Purely academic and 
hfstorical interest." 

22 

The second agreement was the Pan American Conven

tion on Commercfal Aviation of 1928. commonly known as the 

Havana Convention. 40 This Convention was inftiated by 

the United States which sought "to do for the Western Hemis

phere what the Paris Convention was doing for Europe 

chief1y to provide uniform regulatfons for air navigation 

and safety".41 Article l of the Havana Convention 

recognized. Just as did the Paris Convent_ion, "complete and 

exclusive" sovere1gnty of each State over its superjacent 

39. Warner. "The International Convention for Air Naviga
tion and the Pan-American Convention for Air Naviga
tion: A Comparative and Critical Analysis". 3 Air Law 
Revfew at 226 (1932). However, according to Shawcross 
& Beaumont. the Madrid Convention was ratiffed by 7 
States. See Shawcross & Beaumont, Air Law at 14 
(1945). --

40 • The f n f t i a l ste pst 0 pre par eth e d r a of t 0 f the Con ven -
tion had been taken through a Pan-American Commission 
met i n \(a shi n 9 f. 0 n i n May 1 94.7 . Th f s d r a f t wa s lat e r 
submitted to the Sixth Pan-American Conference whfch 
met in January 1928 at Havana. W1th modifications 
thfs project was adopted by the Conference on February 
20 and sfgned by every ORe of the 21 States of the 
Pan - A me rie a n Uni 0 n • Se e Lat chf 0 rd, " H a van a Con ven t f 0 n 
on Commercial Aviation". 2 Journal of Air Law at 207 
(1931); Colegrove, o~. cft., note 38, at 88; Fixel, 
The Law of Aviation, irginia at 21-22 (1945). 

41. O'Connor. op. cit., note 35. at 18. For more details, 
s e e Wa rn e r • è P • c i t., no t e 3 9, a t 2 24 ; Tan e j a, ~ 
~J note 1 S"";at 1. 

, ' 
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a f r 5 p ace. Wa r n e r des c r f b e d th i s s i mil a r i ty as Il E s sen t 1 a 11 y 

the same statement, except for phraseo1ogy. The Pan-

American form has the virtue of brevfty, but the Paris 

Convention is the more specific.,,42 

~T h e H a van a Con ven t ion h a d a pro v f s ion 4 3 th a t 
-

could have been construed as a mutual grant of the rights te 

establ1sh scheduled international air services. However, ft 

was not so construed because of the protectionfst pol icy of 

the member States which continued to require prior authorf-

z a t ion. 44 Therefore, the effort of the Havana Convention 

was no more sig,niffcant than that of the Paris Convention, 

as Lissitzyn concluded: 

42. 

43:' 

44. 

45. 

uThe establishment and operation of 
regul ar a 1 r transport l f nes requi re. the 
consent of every State f10wn over. The 
power ta wf thhol d such consent i s usej by 
m 0 s t na t f 0 n a 1 St a tes a s a f~ r §â"i n f n 9 
weapon to their own advantage." 

Warner, op. cft., note 39, at 226. 

Article 2'1 of the Havana Convention. 

Rhyne, "Legal Rules for International Aviation", 31 
Va. L. Rev. at 275 (1945); Latchford, o~. cft., note 
36, at 23; Cooper, op. cit., note 5, at 4n. 

lissitzyn, ~ cft., note 4, at 421. It has to be 
remembered lie're that all the three Conventions pre
vfotJsly dfscussed in thf s section are not in force at 
the present day, as a result of the conclusion of the 
Chicago Convention of 1944. 

\ 
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To conclude this section, ft is worth mentionfng 

here that the only pre-World War II agreement which succeed

ed in opening up the sUes of the member States for commer

ciftl aviation was the Zemun Agreement of September 19, 1937, 

conc1uded between Ita1y, Roumania and Yugos1av1a. 46 

SECTION III THE CHICAGO CONFERENCE OF 1944 AND ITS 

AFTERMATH 

On September 11, 1944. in response ta a Britfsh 

initfative. 47 the United' States f!lvited al1 the allied 

powers as wel1 as sorne neutral governments to partfcfpate in 

an international conference on civil aviatfon. The 

Conference convened in Chicago in November 1, 1944, where 

. 
46. Matte, Treatise on Air Aeronauticai Law, ICASL, 

Montreal at 123 (T9'Bl J. A1though €h1s Agreement was 
approved by the three countries. it was of a lfttle 
practfcal importance. See Cheng. ItThe Right to F1y", 
4 2 The G rot fus Soc i e ty a t 1 07 - 1 08 (1 956 ) . For the 
tex'tOf the Agreeme.nt, which was, in the form of a 
protocol, see Hudson, International Legislation, Vol. 
VII, Washington at 841-842 {1941J. 

47. In fact. the British government, in August 1944, 
requested that a civil aviation conference should be 
called by the U.S. The U.K. and sUbsequently Canada 
were w111ing to host su ch a conference H the U.S. 
found ft inconvenietlt to do s.a. See Taneja, o~. c1t •• 
note 15, at 8; Verschoor. An Introduction to 1r (aw, 
Kluwer at 9 (1983). 

· .......... !":; 
~ .!;;:~~ 
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fffty-two .nations were represented 48 - hoping in the 

words of President Roosevelt's opening message lOto write a 

new chapter in the fundamental law of the afr". 49 

The Chicago Conference sought to conclude worldwide 

agreement for the economic regulation of international civil 

aviation and to set Forth rul es governing international 

technfcal and navigational matters. 50 

On the te c h n f ca 1 problems. the Conference was 

emfnent1y successful. It produced a basic treaty - the 

48. 

49. 

50. 

Several documents state that 54 nations partfcfpated 
in the Conference; however, Denmark and Tha11and were 
represented by their respective Mfnisters in 
Washington who were 1nvfted 1n their personal capacfty 
and d1d not have the right to vote. See Proceedings, 
infra (footnote 49) at 13, 49. It is also interestfng 
to note that the USSR had initia11y accepted the invi~ 
tatfon, but surprfsfngly ft w1thdrew at the last 
minute, ostensibly as a protest agafnst the participa
tion of certain pro-Fac1st countrfes such as Portugal 
and Spain. See Gidwftz, The Politics of International 
Air Transport, lexin~ton books, Toronto at 46-48 
(1980); Osterhout, 'A Revfew of the Recent Chicago 
International Air Conference", 31 Va. l. Rev. at 378 
(1945). However, the wrfter sees. that the Soviet 
Union feared to enter a competitive situation in wh1ch 
American super10rity was so obvious. 

Proceedings of the International Civil Avïatfon 
Conference, tJ"":"r. Department of state, Chfcago, Vol. "' 
at 43 (1948) (herefnafter c1ted as Proceedings). 

Id~ at 14-15; lowenfeld. Aviation Law, Cases and 
R'iterfal St 2nd ed., Matthew Bender" New York at 2-5 
(1972). 
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Chicago Convention 51 prov1ding, inter alf!, for the 

establishment of the International Civil Aviation Organiza

tion (JeAO) which subsequently has played a s1gnif1cant role 
,J, 

in the standardization of the technical aspects of interna-

tional aviation. However, it has to be l"emembered that. in 

arder to av01d the possible allegatfon that nations were 

111egftfmately delegating their sovere1gn power to an inter

national authority. ft was agreed that ICAO would not itself 

make safety rules and standar~s; rather, this Organ1zation 

wauld simp1y recommend such rules and standards and 1eave 

their actual implementation ta the nations themselves. 52 

On the major economic issues, however, the CofiTerence coul d 

not reach agreement, and ,therefore, ICAO was gfven no s1gni

ficant role. 53 

51. Convention on International Civil Aviation, opened for 
signature on Dec. 7, 1944 and entered into force on 
Apr. 4,1947. See 15 U.N.T.S. at 295-375 (1948), ICAO 
Doc. 7300/6. The Convention was sfgned in 1944 by 35 
States and adhered to as of 1985, by 156 States. 

52. 

53. In recent years, 
and has become 
aspects of air 
Section III. 

ICAO began to change thi s character 
more fnvolved in study1ng economic 
transport. See infra Chapter IV, 
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It ca" be stated that the major effort of the 

Chicago Conference was dfrected towards the multl1ateral 

regulatfon of economic r1ghts in international air trans-

port. Four main theses were proposed with regard to this 

subject. Australfa and New Zealand presented a joint plan ... 
advocating outright international ownership and operation of 

'the world's trunk air routes by a single interï'fNional air 

transport authority, in which each nation should partici

pate. 54 This proposal was strongly rejected by the 

Conference, wh1ch c1early indicated the tendancy of the 

majority of States away from ~xtensive international control 
\ ..• ::;:-::' -

of air transport. It was correctly realized by Goedhuis 

th a t nit f ,$ -ml ,f d 1 e d r e am t 0 bel i e v eth a t the S ta te s w 111 b e 
---

prepared to en~trus.t to an fnternational organization such an 

important ~d political attrfbute of power as avia

tfon. 1t55 \ At the other extrreme, 'the United States, the 

~ 
leading afr power at the Conference, advocated a position 

essent1ally of. Hfree enterpr1se" in fnternational aviatfon 

and hop e d t 0 h a v e a mu 1 t il a ter a 1 9 r·a n t 0 f the f f v e f r e e dom s 

54. Proce.ed1ngs. op. cit., note 49, at 77-84., 

55. Goedhu1s,. Ide! and Interest fn Internatfon-a-l Aviation, 
The Hague at lS l1947) . 

.. 



o 

o 

'. 
i" r;.,~ -. 

.. 

of the air (detailed hereafter).56 
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Fa1l1ng to reach 

that, the ,United States proposed to have routes exchanged 

bilaterally under a model agreement; econom1c dec1s1ons, 

includfng ratemakfng, capac1ty and frequency of service 

were to be left to a1rline management and inter-afrline 

arrangements. In its vfew, any international ai r organi za-

tion should cancern ftself w1th technical matters and should 

have no jurisdiction over the economic issues. 57 In sum, 

instead of regulat1an, the United States wanted a system of 

free competition. The United Kingdam, 1n contrast, envis-

aged the concept of "order in the air", through al') "Interna-

tional Air Authority" having deffnite powers to Fix and 

allocate international routes, frequenc1es, capac1ty and 

tarfffs. 58 This proposal was des1gned to avo1d wasteful 

competition and assure equitable distribution of the' market. 

The chief Briti,sh delegate said: "We want to encourage the 

efficient and to stfmulate the less efficient ... 59 In a 

56. See infra at 32; Schenkman, International Civil Avia-
tion Organfzatfon, Geneva at 82-83 (l95SL -

57. Proceedings, op. cft .. note 49, at 55-62,525-526. 
~ 

58 • Che n 9 1 The Law 0 fIn ter n a t ion a l A 1 r T ra n s po r t t lo n dan 
at 566-567 (1962). 

59. Proceedings, op. cft., note 49, at 65. 

• . . 
1 
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. 
somewhat s1milar vein, the Canad1an proposal was almosf 

identfcal to the British one, but in a rather more elaborate 

version. 60 Veto none of the proposal s exerted a si gni fi-

cant influence in determfnfng the ultimate scope, and con-

tents of the Chicago Convention. 

It is no secret that the failure of the Conference 

(ta produce a multilateral agreement on the economlC regula-

tion of post-wH international air transport) was primarfly 

due ta the contrastfng economic views of the United Kingdom 

and the United States. The underlying thought for the 

-B-r'4,1 s h r est r i ç ti 0 n i s t pol i c y wa s the f a c t th a t f t h ad, 

result of a wa~ agreement witn the United States, 

a s a 

con-

centrated on the p"roduction of combat aircraft and would, 

therefore. require signfficant re-adjustment ta manufacture 

cfvil aircraft. The United States, on the other hand, 

concentrated on the production of long-range bombers and 

trt'sport planes. The British felt that the United States 

coù1.d convert more easl1y than the United Kingdom to the 

productfon of cfvil transport aircraft after the war. 61 

" 
60. Id. at 570-591; Jennfngs, "Sorne Aspects of the Inter

national Law of the Air", 75 Recueil des Cours at 524 

61 . 

Cl 9 4'9 } • ë::' 

S~e Jennings, id. at 523; Brooks, The World's Air-
1 i ne r s. Lon don -:ar- 4 3 7 (l 9 6 2 ) ; C ri b b e t ~ Il Som e l n tê'r'n'a -

. , 
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\ .... 
A regime of free comp~tition wou1d, therefor). definitely 

f a VOU r the Ame ri ca n air lin es, and i t wa s e x a ct l Y th 1 S c om p e-

tition which the British fèared. In spite of the efforts 

patiently exerted by the Canadian delegation during the 

Conference ta reconcile the two discordant parties, both 

countries were unab1e ta reach an agreement. 

One of the fundamental prfncip1es underlying the 

Chicago Convention is the fact that a11 States should be 

able to participate in air transportation on a basis of 

eq ua 1 i ty . The Convention's Preamble provides a pointer in 

that directiah, since it refers to the good Faith of States 

in their. dea1 ings w1th each other and to the regard for 

equal opportunity and participation. The f m p 1 e me nt a t ion of 

this rule, however, is hampered by the limitations of rights 

States can impose upon each other, limitations which f1nd 

their orfgin in the principle of sovere1gnty of the State 

over the afrspace above fts terri tory expressed in Artfcl e l 

of the Con ven t f 0 n . 62 1 n th f s reg a rd, ft ha s al wa ys t 0 b'e 

(continued from previous pagel 

62. 

tfonal Aspects of Air Transport", 
Royal Aeronaut1"cal Society at 
Masef1eld, "Anglo-American Civil 
Affafrs at 317 (1946). 

54 Jsurnal of the 
674-~75 mSO); 

Aviation", 1 Air 
,-

Article l provides that "the contract1ng States recog
nize that every State has complete and exclusive 
sovereignty over the air space above its terrftory". 
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remembered that the economfc consequence of the sovereignty 

prfnciple 1s that every State. if ft so wishes. can close 

fts afrspace to commerce wfth other nations. 

Article 2 of the Convention defines territory. 

men t ion e d i n Art 1 c 1 e lia sin c l u d 1 n 9 the te r rit 0 ria l wa ter s 

of each nation. However~ the Convention states nothing 

about sovereignty over the airspace above the high seas. 

The high seas themselves being free for al1 countries. it 

fol1ows that the a1rspace above those hfgh seas is free. 

This last prfncfple was later incorporated into another 

Convention (the 1958 Convention on the High Seas) and sub

se que n t l Y r e 1t e rat ed i n the 1 982 Con v e ~ f 0 non the Law 0 f 

the Sea. 63 ,( 

-
Durfng the Chicago Conference, most of the economfc 

dfscussfons amongst the delegations concentrated on the 

~oncept of ufreedom of the air" fn i ts commercial sense. 
'" 

(continued from"> prevfous page) 

63. 

As ft 1s evident From the wording of thfs Artfcle, 
th1s soverefgnty prfncfple is an attribute to all 
States whether Parties te the Convention or not. 

For more de~ai1s on the possible implfcations of the 
1982 Convent'fon f.or the Chicago Conventfon, see Mflde, 
·U.N. Convention on the Law of the Sea .. Possible 
Implications 1nternatfonal Ai r Law", 8 Annals of 
Air and S ac at 167 et seq. (1983); Hallbronner, 

e ega of the Ai rspace above the Exclus ive 
Economie Za Air Law at 30 (1983). 

--

~" "~". 
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The words "in fts commercial sense" s-hould be stressed, 
. 

s1nce there was no dou~t at Chicago that in the public 

international law, security, and political sense, the air 

would not be free - as the principle of afrspace soverefgnty 

remained the legal §ltandard in international civil aviation. 

The concept of commercial air freedom was categorized by the 

Conference into five air freedoms. 

State A, these freedoms are: 64 

For the aircraft of 
4 

First Freedom: The 
over {he terri tory 

prfvilege of flying 
of State B without 

landfng. 

Second freedom: The pr1vilege of landing 
ln State B for technfcal reasons only, 
i.e. for such purposes as refuel11ng but 
n 0 t top 1 c k u P 0 r put d 0 \II n 'p a s !'e n gel" s , 
cargo or mail. 

These two factors have been usually cal1ed the "transit", 

"pol1tical lt or htechnical" freedoms, and they are necessary, 

o f c.o urs e , t 0 0 p e rat e a se r vic e 0 ver 0 r th r 0 u g"'~ a for e 1 9 n 

country. Al though these technjcal freedoms are perhaps not 

real1y commercial rights. they very often form an important 

pre-requ1site for the existence of the other, the purely 

commerci al freedoms. As stated by Morgan, the "transit 

rfghts are no good at all if we have no commercial rfghts 

anywhere. Their value indeed depends upon their use in 

64. 
\ 

British Air Transport in the Seventies. (The Edwards 
lieport):-rondon at 284 (1969). 

l ,-''-i:,'' 
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reaChfng countries wfth which we exchange commercial 

r 19hts."65 

Third Fréedom: The prfvllege to put down 
1n State B traffic~ Le. passengers, 
cargo, or mafl-pieked up in State A 
(outbound traffic). 

Fourth Freedom: The pr1vilege of p1ckfllg 
up ln State B traff1e destfned for State A 
(1nbound traffic). Third and fourth 
freedom traffie are cl.osely lin~6d and 
together form fnterpartes traffie. 

Fi fth Freedom: The pri vil ege 0 f pi cie i ng 
U p 0 r p u t tin g do wn f n S ta te B t ra f fic 
wh i chf s des tin e d for 0 r h a S cH e f rom 
State C (extra-national traff1c). 

These three freedoms are usually known as the commercfal 

rfghts, and they are essential to exploit the trafffc market 

of the Foreign State itself. In view of the soverei9nty 

prfnciple of Article l of the Chicago Conventfon, it would 

be linguistfcally bette,. ta speak of "pr fvfleges" than of 

ftrfghts". 

6 5. 

66. 

67. 

The International Civil Aviation Conference at 
Chicago: what ft means ta the Amer1cans. U.S. 
Department of State~ blueprint, at 14. 

Haanappel, Pl"'1Cfn~ and Capaefty Determfnation in 
International A1rransport, Kluwer Law and Taxati6n 
Pu61f shers a ttrCl9B4). 

Dccasf onally one May come across references to a 
s1xth, a seventh and an eighth freedom. See O'Connor, 
An Introduction ta Afrlfne Economies, praeger Pub
TT shers. 'ij-fw Tor~. Znd ed. at 49-50 (19132). 

.~ 

-- , 
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In order to make international civil aviation 

possible, the exchange of commercial aviation r1ghts amongst 

States. whether on a multflateral or bilateral basis, i5 

necessary. Article 5. paragraph l, of the Chicago Conven-

tion exchanges on a multflateral basis the first two free-

doms of the air for non-scheduled international air services 

under certain restrictions of minor importance. However, 

the liberal commercfal regime-f'trl: such services 1ncluded in 

the second paragraph of the same Article never became a 

realfty, due to the restrictive interpretation given by 

contracting States to that paragraph. 68 Articles 6, on 

the other hand, does not grant any privl1eges for scheduled 
1 

intepnational-- air services, leaving their operation 

depending upon an exchange of commercial r1ghts under bilat-

eral agreements. 69 Th u.s • Art i cl e lof the' Chi ca go 

Convention followed by Articles 5 and 6 laid down the funda

mental principles and guidelines which shaped the future 

development of the commercial international air transport. 
e>. 

Due to the failure of the Chfcago Conference to 

agree that the multilateral exchange of transft and traffic 

68. The interpretation of Articles 5 and 6 will be 
examined in more details in Chapter V, Section V. 

69. Id. 

-' ~ ~ 
& .' ~ , ( '1 
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r1ghts for scheduled air services be included in the Conven-

tion, two optional agreements were opened for signature at 
, 

the end of the confrfence. 

Tt·ansyt À'~~~·en;~rov1des for a multi1ateral exchange of 

The International Air Services 

\ ,~ 

the first two freedoms of th.e air for scheduled fnternation-

al air services. This Agreement has been widely ratified, 

and should it become unfversally accepted in a more perman

ent farm, it would largely sQJve any difficu1ties which may 

~mpede the establishment of world trade air routes through 

the terrftory of any State. 70 In pract1ce (for the 
'1 

States which have ra/tiffed or adhered ta both the Chicago 

Convention and the Transit Agreement), Article 5, paragraph -

1, of the Convention and Article 1, Section 1, of the 

Agreement together form a mu1ti1ateral exchange of the 

technical freedoms for' a11 international scheduled and non-

• scheduled air services. 

The second ag.reement is the Intet"national Air 

Transport Agreement which contafns a multitateral exchange 

of al1 five freedoms" of the air for scheduled international 

air services. l t i s are f 1 e c t ion 0 f t h,e f r e e e n ter p r f s e 

concept of the United States. This Agreeme'nt was nfpped in 

70. Salacuse, "The Little Prince and the Businessman: 
Conflfcts and Tensions in Public Internatfonal Air 
Law·, 4S J. Air L & Com. at 825 (1980). 

, . " 
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the bud and proved to be a dead letter, due to fts lack of 

ratification From the beginning,71 The United States 

ftself, the archftect of the whole plan, wfthdrew From ft on 

J uly 25, 1946, as saon as 1t became cl ear that ft woul d not 

receive general acceptlnce. 72 However, the curfous fact 

about thfs Agreement 1s that ft remains unclear today 

whether the United States, at that time, 1ntended by it ta 

surrender the rfght ta require bilateral route agreements. 

or whether, on the contrary, ft fntended that the freedoms 

granted were to be exercfsed only a,long routes negot1ated 

bilaterally. 

The fallure of the Conference to formulate a 

comprehensive multilateral framework meant that fnternation

al civil avfation 10 th~_past-war era would have to develop 

on the basfs of bilateral agreements between concerned 

nations. The partfcipatfng States themselves were aware of 

th1s poss1bf1ity, for the Final Act 73 of the Conference 
\ 

71. El~Hussainy, "Bilateral Air Transport Agreements and 
their Economie Content with Special Reference to 
Africa", 8 Annals of Air and Space Law at 12Q (1983). 

72. To date only 12 States - among whom only the Nether-
lands and Sweden' are major aviation powers have 
sfgned the Agreement. 

73. F"or tt'\e outcome of the Conference, see Proceedfngs, 
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fncluded a "Form of Standard Agreement for Provi siona1 Air 

Routes" (commonly known as Chicago Standard Form) to be, 

used 'in such cases. 74 However. ,this model contafns no 

provisions on capacity, frequ-encies, ratemaking and specifi

cation of traffic rights to be excl1anged. 75 In fact. the 

Chicago Standard Form fnf1uenced future bilatera1 s only as 

to thefr form and language, while the substance was influ

e n c e d b y. the ter m s 0 f the B e rm u da l A g r e e men t 0 f 1 9 4 6 • 

Berle, the Chairman of the Chicago Conference and 

head of the United States delegatfon, expressed his satis

faction on t'he outcome of the Conference by declaring that: 

IIHfstory will approach the work o,f thi s 
Conference w1th respect. It has achfeved 
a notable' victory for cfvf11zatfon. _ It 
has begun t'O put an end ta the era of 
anarchy in the a.1r... The day of 
sec r e f6 d f plo mac yin the air i s 
pa s t.. Il 

The r e i s no d ou b t t h a t the w 0 r k 0 f Chi c a 9 0 Con fer e n c e is 

(contfnued From previous page) 
op. cft., note 49, at 113-372; Bowen, "Ch1cago Inter
national Conference n

, 13 George Washi ngton Law Rev1ew 
at 311 et'seQ. (1945). 

74. Final Act and Appendices. ICAO Doc. 2187 at 19 et seg. 

75. 

76. 

This Standard Form was not fntended to be b1ndfng on 
ICAO contractfng States. 

These econom1c clauses were to be 1ncl uded in annexes ~ 
to the~gree",ents. \., 

Proceed1ngs. op. cft., note 49, at 109, 111. 
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co mm end ab l e as i tes t a b lis h e dan i nt e r n a t ion a 1 l e gal frame -

work for the systematic progr~ss of international ci vil 

aviation. However, ft falled to provfde a unfform fnternsl.-

tional economic law of air transport. The basic issues, 

therefore, such as - routes, ratemak1ng and capacity for 

traffic purposes - were left unresolved at Chicago. 

After the failure to reach an econom1c framework 

for international aviation, the unsettled problems were 
• 

referred by the Conference to PICA0 77 for further study. 

In 1946, the Air Transport Committée of PICAO prepared a 

"Oraft Multilateral Agreement on Commercial Rights in 

International Civil Air Transport". This Oraft was present-

ed to the f1rst Interim Assembly of PICAO for consideration 

in May 1946. The Draft, fnsofar as economic regulation of 

international aviation is concerned, contained clause~ 

regard1ng freedom of the air, capacity, ratemaking and 

routes. 78 However, the Assembly rejected the Draft, 

sin c e ft wa sel e art h a t t.h e par. t f cf pa. tin 9 S t a tes we r e far 

77. PICAO funct10ned from June 1945 untf1 April 1947, when 
ICAO took over. 

78 • Ryan t " Re c e n t 0 e ve 1 0 pme ft t s 1 n Uni te d St a tes l nt e r n a -
tional Air Transport Po11 cy R, 1 Air Affa1rs at 62-65 
(1946); For an excellent discuss~on of th1 s Oraft. 
see O'Connor, op. cit., note 35, at 49-55. 

\ 
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~part in their opinion about a multilateral agreement. It, 

'" nevertheless, adopted a Resolution to the effect that a 

multi1ateral convention on commercial rights constituted the 

only solution compatible with the character of international 

afr transport. 

During the latter part of 1946, and during the 

f f r s t mo n t h s a f 1 947, the Air T ra n s po rte 0 mm i t tee 0 f PIC A 0 , 

working through a subcommfttee, prepared a new draft which 

was cfrculated in March 1947. In short, this propased 

agreement (as in the case of/the 1946 Draft) rejected bilat

eral route bargaining and establfshed principles to gavern 

cap a c 1 ty • fi f th f r e e dom and ta r i f f s . 1 t d 1 f fer e d f rom the 
\ 

1 946 0 ra ft c h~ e f l yin th a t i t wou l d h a ve est a b lis he d no 
~ 

international board for settlement of disputes. Instead, an 

arbitral tribunal was set up to settle disputes arising From 

the interpretation of the economic provisions in case 

bf1ateral consultations between the 'disputing Parties 

fafledJ9 The 1947 Draft was submitted to the first 

Assembly of ICAO in May 1947 for consideration. BC Aga in, 

79. Cooper, uThe Proposed Multflateral Agreement on 
Commercial Rights in International Civil Air Trans
port". 14 J. Air L. & Corn. at 125 et seg. (1947); 
Thomas, op.cit., note 7, at 198-205. -

80. Id. The Draft was accompanfed by a dissentfng Minor-
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no 9 e ne ra 1 a 9 r e e men t wa s r e a che d, and the As sem b l Y de c.1 de d 

to convene a special commission op,en te al1 member States to 

contfnue searching for a multilateral agreement. 

The Commission met at Geneva From November 4 

through November 27, 1947. The discussion on the draft 

convention dealt wfth the method for the exchange of trafffc 

rights, sett1ement of disputes, regu1ation of capacity and 

tar"iffs. 81 This Conference was pMbably the ctosest to 

success that Uthe major aviation nations have yet come ta' 

agreeing a multilatera1 system of afr transport regula-

tfon n
•
82 However, ft was unable to reach a multilateral 

"\greement. As at Chicago, the main dispute proved to be 

whether or not the fifth freedom traffic should be fncluded 

(continued from prevfous page) 
fty Report representing the views of the two major 
aviatfon powers, the U.S. and the U.K., as well as 
China. 

81. McClurkin. "The Geneva Commission on" a Multilateral 
Air Transport Agreement", 15 J. Afr L. & Corn. at 40 
(1948). ------

82. Wheatcroft. Air Transport Polfcy, London at 72 (1964). 
Before the Conference started. Warner, the President 
of ICAO Cauncil at that t1me, warned that if there was 
no generaT agreement on commercial rfghts, dlen these 
would have to be exchanged in 2400 separate b11ateral 
agreements, therefore. one single instrument would be 
a much better solution. See 2 Interavia at 36 
(December 1947). 

.... . .... ,~ '. !.! .. I~ 
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f n a mu 1 t il a te ra 1 agreement on the exchange of comme rt fa 1 

avfatfon rfghts. 

The Geneva Conference of 1947 was the 1ast major 

attempt to reach a mu1 tl1ateral agreement' on commercial 

rights for international civil aviation. In fact, there 

were further discussions in the Couneil and Assembly of 
-

ICAO, but th"Yese were amorphc>us in eharacter and nothing 

sub,$tantfal emerged From them. Conflicts of national 

fnterests, partfcu1arly wfth respect to the I1Ibst crucial 

problem of f1fth freedom traff1c, were reflected 1 n . a 

Resolution unanimously adopted by the Seventh Session of the 

ICAO Assembly in 1953, wf':1ch recited that: "there i s no 

present prospect of achieving a universal multl1ateral 

agreement. u83 

PRElIMINARY CONClOSIO~ 

The conclusion fs somewnat dfsapp01ntfng. The 

economfc regu1atfon of fnternatfonaL air transport was 

hardly affected by the Chicago Conference of 1944. Most 

83 •. This Resolution was adopted unanimously on July 6, 
1953. See ICAO. 7th Session of the' Assembly, Minutes 
of the Plenary Meetings. ICAO Doc. 7409, A7-P/2 at 67 
(September 1, 1953). 
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States contfnued takfng advantage of thefr geographfcal 

position and pol1tical bargafnfng power to detel"mfne on' a 
l '. 

bilatel"al basfs which State would be permitted to enter 

thefr afrspace as wel1 as the commercia1 operatfcrns perm1s-

sible tG foreign airlines in their terrftory. 1 n other 

words, there 1s no uniform international economic regulation 

for cfv,ll aviation. liA lack of political consensus still 

exfsts amongst States concerning a multl1ateral agreement 

l1mftfng S 0 ver e f 9 n ty 

transport. However. 

might reappear. 84 

for international commercia" air 

a tendency 

... 

towards i'rttH--t.!Jateral fsm 
" 

84. See infra Chapter tV. 

, 
" 
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CHAPTER II 

FROM BERMUDA 1 TO POST-BERMUDA 1 1 DEVE'-O~MENTS 

SECTION r - ANAL YTICAl INTRODUCTION 

r. . ,-
LHe all other national polic1es, States' aviation 

polfcfes are dfrected, inter alfa, by polft1cal. geographi- -,. 

cal, economic and above a11 prestige and security considera-c-' 

H ons. 1 Any change in these factors, brought about by a 

shift in the national objectives or a change in circum-

stances, necessftate's rev1sfon of aviation policy. However, 

a survey of the evolut1on of international civil aviation 

reveals that the national fnterest of each State has been 

the cQnstant element in the formuldtfon of its individual 

aviation policy.2 It 15 apparent that the national self

fnterest based upon security and economie'considerations was 

1. For a~ excellent dfs.cussion of the rel ationship bet
ween these considerations and the State's aviatiQn 
polfcfes, see Gidw1tz, The Politfcs of Internat1ot:\al 

2 • 

Ai r Transport, Toronto a'fl9-32 (1980). . > 

Jones, "The Equation of Aviation Polfcy", 27 J. Air L: 
& Com. at 223 (1960). 

, 1 'u" 
, : t ..... ' ... , 
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the und e r 1 yin 9 ' .. f a c t 0 r for the e n une i a t ion 0 f the doc tri n e 0 f 

airspace sovereignty in both the Paris Convention of 1919 

and the Chicago Conventfon of 1944. 

Nations' national interests in aviation vary with 

the ci rcumstances of eaeh nati on. 
~ 

However, common te al1 1s 

the desire to have effective communications both within the 

nation and with other nations, with wh1ch ft has substantial 

economfc, social or political links. International afr 

transport has become ever the past four decades a primary 

m ean s of communicatfon amongst the peopl es of the 

world. 3 

A State's conception of 1ts national interests and 
• 

needs, the "desfres of fts travellfng pub11C, the esteem a 
~ 

national or private carrier generates for the State, and 

mi1itary and technologieal considerations combine in comp1ex 

". ways to ereate a State's air transportation pol i cy n.4 

Homer has co rrectl y obse rved that nit i s we11 to look both 

forward and baelcward, that the best may come to passIf. 

Therefore, changes and fl uetuations in the aviation pol ieies 

.3 • Wa s sen ber g h , As pee t S 0 f A f r l a w and C 1v 11 A 1 r Pol i e y 
in the Sevent1es, The Hague at 9 ... 16 Cl970}. i -", 

l' 
4. ,Oold, ".The Competitive Regime in International Air 

T ra n s p'o r fa t ion". 5 .A i r Law a t 1 42 (1 980 ).o. 
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have been made by nations in arder to meet the varyfng needs 

of their own national interests. The United States and the 

United Kingdom have been no exception in this regard. 

It is fnterest1ng to note the change in position 

advocated by the Americans and the British before and after 

the Second World \riar. Historfcal1y, the United States had 

fol10wed protectfonfst economfc policies for international 

civil aviation and favoured predetermination of capacity and 

frequency.5 Recfprocfty was often the basfs for the 

exchange of trafffc r1ghts between the United States and 

other countries. 6 An illustration of this American 

policy may be extracted from its pre-war aviation arrange-

ments with Canada. 

-The ffrst formal agreement regulat1ng air naviga-

tion between the Uni ted States and Canada was sfgned in 

1929. The Agreement was wfde in scope and covered, on a 

rec1procal basis, not only the admission of civ11 afrcraft, 

but al$o the acceptance of afrworthiness certificates and 

5 • Ty mm s, " 1 C A a - 1 t sOr '1 gin and 0 ev e 1 op men t : A P ers 0 n a 1 
V1ew", 74 Aeronautical J. at 269 (April 1970); Jack. 
IIB11ateral Agreements·, 69 J. of the Royal Aeronau
t f c,al Soc' y at 471 (July 1965T.--

6 • Crtbbett, "Some International Aspects of Ai r Trans
port", 54 ~~~ Royal Aeronautfcal Soc'y at 669 
(1950). 
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the fssuance of Pilots' Licences. 7 Due to i ts general 

application, the 1929 Agreement wa, replaced by a more 

restrfctive agreement in 1938. Article III of the 1938 

Agreement provided that the establishment and operation of 

regular air sérv1ces between the territories of both con

tractf ng Parties were subject to the consent of each 

Party.8 Again, thfs Agreement was rep1aced by the 1939 

Agreement Relating to Air Transport Services. However, 

unlike the two previous Agreements, Article III of the 1939 

Agreement mentioned clear1y that tra'fffc rights for both the 

American and Canadian carriers were to he exchanged on a 

bas1s of rec1procfty: 

" ••• Each Party further agrees, subject ta 
complfance w1th its laws and regulations J 
and on a basis of reciprocfty, to grant 
operatfng r1ghts to the ai r carrier enter
prises of the other Party for the opera
tion of international services between 4! 
place in the territory of one Party and a 
place Jn the territory of the other 
Party ... 9 

7. Clause 6 of the Agreement laid down the ru1es for the 
admission of civil afrcraft. However, this Clause 
constituted a very genera1 and extensive exchange of 
traffic rights and in fact was rare1y used at that 
tfme. Canada Treaty Series, 1929, No. 13. 

8. See Article III of the 1938 Agreement. Canada Treaty 
Sèrfes. 1938, No. 8. 

9. Canada Treaty Series, 1939, No. 10. However. the 

. -', 
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Our1ng the per10d between the two world wars, the 

Briti sh had been the proponents of freedom of the ai r with 

no restrictions. They realized that the principle of air 

freedom would allow connect1ng the mO,st distant parts of the 

Empire with one another by means of an extensive net of air 

services, without having ta ask the permission of the States 

overflown. 10 However, it 15 a paradox of history that 

the two leading nations had completely reversed their 

economic aviation pol1cies as the Second World War ended. 

S 0 me s c h 0 1 ars con s ide r e d th i s r e ver s a 1 are s u 1t 0 f the 

change in the relative strength of the two nations. The 

Americans' stupendous wartime experfence and growth in long 
L 

range aircraft production, personnel training, and air1fne 

operations wfdened the1r aeronautfcal lead over the British. 

The United States was now following "the same combination of 

self-fnterest and fdealism that moved Great Britain to .., 

Ccontfnued From previous page) 

la. 

Agreement whfch was of a limfted duration was renewed 
in 1940 and 1943. See Canada Treaty Series, 1940, No. 
13 & 1943, No. 4. / 

Wagner, Intérnational Air Transgort as Affected~ 
State sovereifnty , Bruxelles at 3 (19i01; Sand, Pratt 
& Lyon, An H stor1cal Survel of the Law of Fl1ght at 
13 (1961). 1 
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assume her historie attitude towards ocean transport".ll 

(}uring the Chicago Conference of 1944, the Uni ted 

States, as W8S previously pointed out, advocated freedom of 

the air and interpreted thfs to mean that competition, 

unfettered by an international regulatory agency, shoul d be 

mafntafned on the world's air routes, without any restric-

tions on fifth freedom traff1c rights. The United States 

believed that this, liberal regime would allow thefr afrlines 

to .compete freely and achieve the aeronautical superior1ty 

which air-minded Amerfcans haa always wanted. The United 

Kingdom, on the other hand, had but little experfence to 

offer with resources pitifully reduced in a war effort whfch 

had been sustained so much longer. The British, therefore, 

sought lim1ted, orderly and controlled post-war aviation in 

which it could participate, even with meagre resources, on a 

basfs of equalfty wfth the Americans. 12 

11. Burden, "Openfng the Sky: American Pr~posal s at 
Chfcago", Blueerint for World Civil Aviation, No. 
2348, Conference Series 70, O.S. Department of State, 
Washington at 19 (1945). 

12. The United Kingdom desired. among other thfngs, that 
the fifth freedom traffic Cwhich in fact was the real 
obstacle to reach agreement at Chicago) shotJl d be 
exchanged through mutual ~egotiatfons. See Ryan, 
"Pol fcy Issues in International Air Transportation", 
16 Geo. Wash. l. Rev. at 443,457 (1948). 

•• 
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The concept of ·freedom of the aira as advocated by 

the Un, ted Sta tes and the philosophy of "arder 1 n the a 1 r" 

as preached by the United Kfngdom could not be reconcl1ed at 

the Ch1cago Conference. As observed by Harol d Jones, such a 

Conference was a classical demonstratfon of the postulate 

that "nations, no matter how en11ghtened, are not capable of 

understanding and cornprehending anythfng beyond their own 

national fnterest ll
•
13 

In the year follow1ng the Chicago Conference, both 

the United States and the United Kfngdom concluded bflateral 

agreements wfth th1rd countrfes 1n whfch the prfnc1ples 

maintained by both nations at this Conference were 

fol1 owed. 

The United States entered into bilateral agreements 
-

with Spain, Iceland, the Scandinavfan countries, Ireland, 

Swftzerland and Portugal. 14 In each of these agreements, 

the full five freedom r1ghts were exchanged without control 

on tarfffs, frequency or capacfty.15 

13.. Jones, op. cit •• note 2, at 227. 

14. United States Aviation Reports. Baltimore at 343 .. 369 
(19451. 

15. Wildo, "Sequels ta the Chicago Aviation Conference". 
11 Law & Contemp. Probs. at 624 (1946). 

" 
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the United Kingdom con-

cluded agreements with Canada. Greece, Portugal. Turkey and 

South Afrfca. Under these agreements, in general, a provi

sion was made for the predetermfnation of capacfty and fts 

e qua 1 div 1 s- f 0 n b e t \If e e n the car r fer S 0 f the con t r a c tin 9 

Parties. 16 As to ratemak1ng, any tarfffs should be 

\ 
determfned by the afr11nes of the contracting Parties sub-

ject to governmental approval. 

Due to the contradfctory philosophies of the United 

Kingdom -and the United States 1 the development of fnterna-

tional air transport services between the two countr1es was 

stalled just after the Second World War. 17 Although there 

was a great pressure from both governments to settle thefr 

. ~ences. the Uni ted K 1 ngdom wa s not yet rea dy to reach 

an agreement. The British were stl1l in the process of 

rebuilding their civil ail" fleet and were unable to compete 

with the United States' carriers. It is understandable that 

they were not eager to conclude a bilateral agreement whlch 

would 

16. 

17. 

fncorporate the American princfples of free competf-

G 0 e d hui s," Que S t f 0 n s 0 f Pub 1 i c rm r n a t f 0 n a l A f r l a \II Il • 

81 Recueil des Cours at 230 (1952). 

Taneja, U.S. International Aviation Pol1cy, Toronto at 
11 (1 980 ) • 

, , 
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tion. How~~er. the United States, for fts part» was ready 

ta operate ta Europe and beyond as wel1. It needed London 

and Gander as the basis for transatlantic operations. For 

the AÏnerfcans. the Br1tish restrictive polfcy was hfndering 

the start of the international operation for which they were 

ready. 18 

After the establishment of IATA in 1945, Pan 

Amedean Afrways proposed ta lower its New York-C"London fare 

from $375 to $275. In addition. the American c'arrfers 

desfred to 1ncrease the1 r frequencies to London beyond the 

limits allowed by the pre~war bilateral arrangements that 

were still in force in early 1946. 19 These fntentions, 

whfch were met with fferce Br,tish res1stance, were probably 

the impetus for both countr1es to r.enegot1ate thefr pre-war 

aviation agreements. 

18. 

19. 

Sm1th.,A1rways Abroad: The Study of Amerfca" World Air 
Routes, Radfson at 246-247 (1950). 

( 

Such a'rrangements lfm1ted Pan Am' s frequency to two 
weekly flfghts and contained no rate provisions. See. 
in general, 162 L.N.T.S. at 39-57 (1935-1936); 
Shawcross and Beaumont on Air Law at, 69-70 {1945}; 
MacDev 1 tt. -The Tri angl e C'Ti1~Another V'I ct f m: A 
Watery Grave for the Or1 g1na1 Bermuda Agreement Pd n
cfple$-, 7 Den. J. IntI, L. & Polly at 246 (1978). 

./ 
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SECTION II - 8E~MUDA 1 AS A FLEXIBLE MODUS VIVENDI 

The two countrfes eventually met at the Bermuda 

Conference from Ja1nuary 15-February 11. 1946. to work out a 

bilateral system for the post-war era. A\though ostens1bly 

the delegates had come to Bermuda merely to negotiate 

bilaterally the exchange of commercial rights between their 

countrfes, the Bermuda Conference "proved to be one of the 

most important events in international aviation 
-.... -

hfstory".20 The sfngu1ar achfevement of the delegates in 

resolving the deadlock reached at Chicago justifies thfs 

judgement of the importance of the Bermuda 1 Agreement. It 

1s for thfs reason that from Bermuda emerged not merely a 

bllateral agreement between the two major air transport 

nations, but Ha general phflosophy on .the way in wh1ch the 

economic regulation of the 1ndustry should be 

achfeved". 21 

At the end of the Conference, the fol1owing three 

documents were sfgned: the Final Act of the Conference, the 

2 0 • Dia m 0 'n d t If The Ber mu d a A gr è e men t Re v 15 i te d : A Loo kat 
the Past, Present and Future of Bilateral Air Trans
port Agreements", 41 J. Air L. & Com. at 443 (19Z5). 

21. Wheatcroft, Ai r Transport Pol fc~, London at 7U 
(1964). 

J 
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Bermuda l Agreement and attached Annexes. 22 The most 

important provisions and fnnovations of Bermuda 1 are to be 

found in the Annexes and in the Final Act rather than in the 

Agreement itsel f. 23 Article 1 of the Agreement exchanges 
. 

trafffc rights for scheduled international air services 

between the two coun-trfeC. The Annexes to the Agreement 

reveal wha~ this exchange of traffic rights involves. Annex 

1 defines -these rfghts as: rfghts of transit, stops for 

non-trafffc purposes, commercial entry and departure for 

international traffic in passengers, cargo and mail. Such 

rights are exchanged on the air routes as specified in Annex 

III or as amended in accordance with Annex IV. Annex V 

deals with the technical but important matter of /lchange,of 

9 au 9 e Il , 24 wh il e An n e x II con t a i n s the rat e maki n 9 pro vi'':' 

22. 

23. 

Annexes and Final Act of the Civil Aviation Conference 
he1d at Bermuda, Jan. lS-Feb. 11, 1946, T.LA.S. No. 
1507; Self, tlThe Status of Civil Aviation ln 1946/1, 
50 J. of the R~ya' Aeronautical Soc'y at 719, 738 
( 1 940T:-"-- .-

For such documents, see Bradley and Haanappel Eds., 
Government Regulation of Air Transport, McGi11 Univer
sity at 1 et seq. (1982). Articles 2 to 14 of Bermuda 
1 repeats the anc111ary nChicago Standard" provisions. 
while Article 1 exchanges the traffic rights. 

2 4 • Th 1 s ma t te r w 11 1 b e dis eus s e d f n de ta 11 i n Cha p te r VI, 
Sectfon II. 
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sion5. 25 The Final Act of the Agreement contafns the 

princfples for the development of international aviation to 

which both countr1es subscr1bed, including ~ very important 

resolut1on on capacity and frequencfes issues. 26 

It 1s worth recalling that both the United States 

and the United Kingdom (at the t1me of the conclusion of 

Bermuda 1) expressed their complete accord w1th each other. 

On February 26, 1946, President Truman followed the unusual 

course of issuing out a special statement expressing his 

satisf~ction with the Agreement. At about the same time, 

official statements in the same tenor were made in both 

Houses of the British Parl iament. In the House of Lords 

e~ on February 28 of the same year lord Swinton. -=tfte Chafrman 

of the Br 1 t i s h de 1 e 9 a t i on a t the Ch i ca go Con fer e ne e • ca 11 e d 

it "probably the most important civil aviation agreement 

th a t th i seo u n t r y ( the UK) ha sen ter e d i nt 0" • 2 7 

Hfstorically, however, the conclusion of Bermuda 1 

was not that amicable. As was previously mentioned, it was 

25. See infra Chapter VII, Section II. 

26. For the analys1s -of Bermuda cap-acity principles, see 
infra Chapter VI, Section 1. 

27. Cooper, "The Bermuda Plan: World Pattern for Air 
Transport", in Vlasfc Ed., Explorations-l!! Aerospace 
Law at 382 (1968). 

... 1 J. ._ ••• 
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essentially a compromise between the "order in the afro 

advocated by the Unfted Kfngdom an<i the "freedom of the afro 

preached ~ the United States. Some scholars def1ned ft as 

a compromise between the restrfctive British and the liberal 

Ame~fcan concepts. Brancker gave ft rather a concise 

description as a clash between the restrict10nfsm oLthe 

"have nots" and the liberalism of the IIhaves". 28 

Whatevar the termfnology, ft was a necessary compromise and 

a laborfous one that would allow each Party ta demand a 

joint review of the operations of the other rather than 

imposfng a system of either rfgid control or unregulated 

freedom. 

The suc ces S 0 f Ber m u djl l ~ a s a 'P r e c e den t for the 
, 

aviation fndustry Hes t ta. a la"rge extent, in the fact that 
/-

1 t was nothf ng mOre than a compromf se. The heart of thi s 

compromise was that the United States dropped 1ts objection 

to governmental tariff 'control in return for whfch the. 

United Kingdom relented on the issue of demanding capacfty 
''1 

and frequency restrfct10ns for thfrd and fourth freedom 

28. S1otemaker. "Air Polfcy". in Vlas1c and Bradley Eds., 
The. Public International L:aw of Air Transport at 902 
(l974) • 
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traffic. 29 Regardfng the much debated issue of fffth 
, .. l 

frèedom tra ffi Ct the Uni ted Sta tes no longer Ilel d out for 

complete fifth freedom rfghts as proposed at Chfcago but 

settled' for the rfght to fil1 up seats' on thrQugh sche-, 
dules. 30 The British, on the other hand, agreed to let 

the airl 'Ines determine. the level of capacity offered as long 

as it was general1y related to the various types of traffic 

wh1ch an airlfne mfght carry. The vital element fn the 

whole Agreement was ·fn fact that governments could intervene 
J 

a,nd seele discussfon with each other, but they rcould not açt 

. un1lateral1y wfthout consultation. 

Much has been safd on the Bermuda compromfs~. Sorne 

safd that the compromi'Se .was perfectly acceptabl-e to both 

countries. Others found that ft 'had only beoom'e possible by 

the promise of an Amer~can loan to rebuild the British air 

transport industry. As Thornton remarked', at Bermuda "the 

United States was using the desperate need of the United 

29. Bermuda compromise see, in' genera1, Chuang. 
Trans orta~fon Or anfzation, 
carro. e ermu a apa-

in the Jet Age", 29 J. Afr L. & Corn. at 
1 1 5 ( 1 96 3 ) ; A d ria n ft" The Be rm u d a Cap a c f t y C 1 au Si! S Il 
22 J. Air L. & Com. at 406 (1955). 

30. Baker, "T~e Bermuda Plan as the Basfs for a Multilat
eral Agreement", in Vlasfc and Bradley Eds., op. cit., 
note 28. ~ t 250. 

, , , . -'. ~ 
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K1ngdom for dollar credits as a way of gettfng comm,ercial 

r1ghts which th1s country (the U.S.) urgently want'ed".31 
...--~, 

The influence of non-aviation considerations fn bilateral 

bar 9 a f n i n 9 s wa s f n d e e d no t u nus u a 1. 3,2 Wh e r e ver the t rut h 

m ay 1 f .e, and 

the (lOng run 

the )varfous 

Part'ies and 

polfcfes. 33 

it probably lies in the middle, Bermuda! in 

represented a satisfactory way of recopci11ng 

conflicting considerations between the two 

ft influenced the1r internaliona~ aviatfon 

After the conclusion of Bermuda !, the United 

States concluded bilatera1 agreements with France on Harch 

27, 1946, and wfth Belgfum on April 5,1946, which fo11owed 

31. In fact, the war had 1eft Britain in an extremely weak 
ffnancf al posi tion and was (at that time) concurrent1y 
negotfatfng to obtain ~ $3.75 billion lean from the 
U.S. on easy terms. See Thornton. International 
Airl1nes and Po11tics: A Study in Adaptatfo~ ta 
Cha n 9 e. Mf c h f 9 an Un f ver s f ty a t 35 (l 970 ). 

32. Ml1ftary objectives,' afrcraft sales considerations and 
other ,economfc objectives external to the exchange of 
commercial r1ghts can play an important Or' even a 
decfs1ve role in the process of the negot1at1ons. 
See, e.g. id. at 80 et seq.; Dfamond, op. cft.,'note 
20 at 435.-

33. Haanappel; ~rfCfn, and Capacfty Determination in 
International Airransport: A Legal Analys1s, Rlü"Wëi= 
at 21 (1984); faneja, op. cit .. note 11, at 14. , 

,'1 
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1 
exa<:tly the Berllluda 1 pattern. 34 The United Kingdorn, 

h 0 w e ver J, a ft e r !t he' e r m u da Con fer e ne e • con c 1 u de d b i 1 a ter a 1 s 

w f th The N.e the r 1 and s. Tu r k e y, Fra n ce, A r g e n t f na. 1 rel and and 

Nor \Ii a y w ni 'C h still r e f 1 e ete d the t ra d f t ion a 1 B r 1t f s h ph i l 0-

sophy of predetermi nation of capacf ty and .fre~Uency. 35 

Th i s B rit f s h a t t i tu de 1 e d t 0 a m'e e tin ~ 0 f. a v fat ion 0 f f 1 cfa 1 s 

from both countries 1n London on Sev'tember 19, 1946, where 
, 

they, issuèd a joint statement procla1ming Bermuda 1 as the 

model for a11 bilatera1 air transport agreements to be con-

cluded by the two countrfes. 36 In the years to follow, 

however. ft can be stated that the United States remained 

fa1thful ta the liberal Bermuda 1 principles longer than the 

United Kingdom. 

The signiffcance of Bermuda r in the ~orld of air 

transport industry i s not simply because i t fnvol ved an 

'agreement between the two 1eading civil aviation powers of 

the world, but because it served as the test case with which 

34. 4 U.N.T.S. at 125-154 (1946) (U.S./Belgi~rn Agreement); 
139 D.N.T.S. at 114-141 )1952) (U.S./France 
Agreement). ' ' 

35. Cheng, The Law o'f International Air Transport, London 
a t 23 B - 2 3 9 (19ï6 2 ) • 

\ 
36. 15 U.S. Dept. St. Bull. at 577-578 (1946). 
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other bf1ateral arrangements could fie compared. 37 In 

fact, the Bermuda A.greement const1tuted a landmarlc in inter-

national av1a.t1'On hfstory. Sfnce fts sfgnat'ure a large 
\ 

number of other States followed the Anglo-American e~ampl e 

by conc19rmUda-type agr,eements. The Bermu-da Agree

ment was widely welcomed. an~ 1t _soon beC'â~e th-e acc:epted 

standard bflateral air transport agre'ement in the pos t-
. 

·World War II era. This was exactly the result predicted by 

Baker, the Chafrtltan of the American delegation at the

Bermuda Conference, when he pofnted out in hfs statem'ent 

tha t: 

·What has been worked out here may well 
f 0 rm the cor ne r - s ton e u p 0 n wh i ch 0 the r 
nations wlll wo'r,k ou't their e~~al1y difff
cult afr transpo~t problems. 1I 

~ 

The results of Bérmuda 1 were not lfmited to the 
1 

mutual understand1ng betwe~n States, but made a sign1ficant 
\ 

contribution to the post-war expansion of the international 

air transport. Its principles approached international 

civil aviation" from a basically flexible 'and liberal point 

of v1ew. Nevertheless, they a1so protected the smaller 

c ou "tri es aga 1 n st compëTftf on an d a v 1 a t f on domi nance. 39 

37. Thornton. op. cft •• note 31. at 35. 

38. C'ited in; Cribbett:. op_ ff1: •• note 6, at 670. 
1 

39. "" Stoffel" "America" Bi lateral Air Transport Agreements 
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• (. Dur1ng the decade fol1owfng the conclusion of 
, 

Bermuda I. most of the major bilateral agreements wer-e esta-

blished. and both the United States and the United Kingdom 

effectively spread the Bermuda pr1.nc1pl~s throughou_t the 

wo,\ld. lt has been said that "about one-third of-al" the 

bflateral air transport agreements wh1ch are in existence 

today .are based on the Bermuda provisions, .and another third 

are very similar in eharacter".40. What attracted the 

States to follow these provisions was mainly due to "the 

so-called Bermuda-type bilateral air" agreement still serves 

as a standard for the exehange of traffie rfghts for sche-

duled services".41 The fact was that the Bermuda prin:. 

efples appeared to be the solution for the economic problems 

of international air transport in the post-World War II 

period after the failure of the internatfonal aviation 

eommunity at Chicago to produee a muT tl1ateral solution. 

(cont1nued from previous page) 
on the Threshold of" the Jet Transport Age", 26 J. Air 
L. & Com. at 122 {1959}. 

40. 

41. 

Sand, Pratt & Ly.on, op. cft.ynote 10, 
" / 

Wassenbergh, Publ f c Internat10nal Air 
Law in' a New Era, Kl uwer at 3§ (1976). 

\ 
1 

at 3-5. 

Transportation 
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SECTION Il 1 - POST -BEdlMUDA 1 DEVElOPMENTS 

Sfnce the sfgnature of Bermudâ r in ,1946 0'lward, 

there have occured dramatic changes in the whole structure 

of internatfonal civil av1atfon. Whfle the basic prfnciples 

of Bermuda l and rel ated agreements generally prevailed over" 

the years, the terms and concepts underwent alteratfons to 

mainta1n the Bermuda philosophy as a workfng document. ln 
. 

general,' most dev1atfons from the Bermuda model occurred in 

the field of capacfty and freQuency clauses. M~ny post-

Bermuda 1 agreements turned away from the lfberal Bermuda 

capacfty prov1sions and replaced them, in one form or 

another, w1th a system of predeterminatfon of capacity.42 

Sorne regfons, notably latin Amer1ca, Afr1ca and Eastern 

Europe applied more rfg1d regimes, wh1le numerous countrfes 

adopted a selective approach, tending in some bilateral 

relations to protect1onfst <::apac1ty prfnc1ples. 43 

42. See infra Chapter VI, Section III. 

43. In fact, SQuth American countrfes have never adhered 
to the Bermuda pr1nc1ples and as a reg10n have gener
allY favoured recfprocity or equal sharfng of .capa
c 1 ty • 1 n E u r 0 p e , ho w ev e r , Sc and i n a v i a and The 
Netherlands are in favour of l1beral capac1ty provi
sions, Central Western European countrfes have a mfxed 
system of lfberal and predetermfr .. atfon, wh1le South,er" 
Euro,pean _countrfes usually adhere to predetermination 
of ca~ac1ty. _See Hammarskjold, IITrends fn In,tern.a-

./ 
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In the field of tariff clauses, most bflateral 

agreements have stayed faithful to the Bermuda pr1nc1p1es 

and delegated the determfnation of fares and rates" ta the 

carriers involved subject to governmentàl ~pproval.44 A 

majority of these bf1aterals st1pulated that in doing this 

the carriers might use or could use "wherevel'" possible" the 

ratemak1ng machinery of rATA. In fact, most ex1sting bilat

era1s expl icit1y delegate the determfnation of tariffs to 

the IATA Trafffc Conference mach1nery subject to approval by 

the concel"'ned governments (Le. approval by the aeronautical 

authorfties of both contracting Parties ta a b11atel"'al 

agreement). Thi s system of governmenta1 tari ff approval has 

n 0 w bec 0 m e k n 0 w n a s the " do u b 1 e " 0 r Il d u a l a p pro val n> 

ru1-e. 45 

(continued From prevfous page) " 
t10nal Aviation and Governmental Policie,~". Aeronau
tic!l J. at 148, 155 (footnote lB) (May n8D). 

1 4 

44. H,(ana"~p~èl. UBilateral Air Transport Agreements"'; 1913-
1980",5 Int" Trade L.J. at 255 (1980). 

45. This system 1s exactly the opposfte to "double" or 
"mutual disapprova1" pricfng ru1e recent1y introduced 
b y the U • S • i n 1 t s li b e ra 1 b il a te ra 1 s • Se e i n f r,a 
Chapter VII, Section l III. One shou1d a150 mentfon 
that post-Bermuda f agreements showed a gradua1 
dfsappearance of intermediate points and of fifth 
freedom routes, and a gradua1 appearance of a11-car90 
ro

o
ute5 and a1so contafned the system of sfn91, 

desi gnat10n. 

r #)i 
("Ii 
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The United States (at least untl1 the- Bermuda II 

negot1atfons) rema1ned faithful to the l1beral Bermuda 1 

pr1ncfples' and rarely devfated From them. 46 The momen tum 

of the American air transport dominance fafter World War II) 

led to -wo-r-ldwfde expansion of the1r a1rline services under 

the Bermuda 1 principles without any serious dffffcultfes. 

It can be stated that the United States based fts fnterna-

t10nal aviation poTiey upon these lfberal prfnciples, whfch 

ft suggested possessed sorne sort of moral or legal sanc

tion. 47 In short, as expressed by one commentator, the 

Bermuda 1 Agreement "came to have a meaning for the United 

States which was not shared by other countries" .48 

The same cannat be said of the United Kfngdom which 
-

often contfnued to favour a more restrlctive policy, parti-

46. The most major exceptions ,are the agreements wfth 
Indla on February 3, 1956 and wfth USSR on November 4, 
1966. The Agreement wi th 1 ndi a provi de.d for a pre
d-eterminatfon of frequencfes, see 272 U.N.T.S. at 

-75-115 (1957). According te t'he Agreement w;th USSR, 
both capacfty and ta'r1ffs were made subject to a prior 
arrangement between (Pan Am and Aeroflot) whfch was 

--...... then $ubject to prior governmental approval. For th; s 
---'t~xt~ sèe 55 YciS. Dept. St. Bull. at 791-800 (1966). -, ~ 

2. at 232; Ta~ja. Airl1ne 
and" Marlc:etin • 

47. 

48. Diamond, op. c,it., note 20, at 476. 
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t 

cularly in the field of capacity. The British had diff1-

cult y with the relative freedom and flexibi,11ty allowed to 

American carriers u~der the Bermuda l Agreement. They were 

al so di sturbed by the 1966 Amendment 49 to Bermuda 1 in 

which the United States gave British Airways rights in the 

Pacifie in exchange for the rights of Pan Am and TWA to Fly 

beyond London to almost every European c.ity of any size . 
. 

Over the years, the Bermuda I Agreement has "become out of 

date •• • and no longer corresponds satisfactorfly in the view 

of Her" Majesty's government to the conditions of the 

1970's".50 

Since 1946~' a,nd for almost three decades, the 

Bermuda 1 prfnc.iples wor1ced reasonably wel1 and provided a 

s tan da rd for m for the ex cha n 9 e 0 f c/o mm e i" c i a 1 ri 9 h t s 0 f a f r .. ' 

'services between nations .. By 1959, many States fe' t that 

49. Sfgned in May 27, 1966, 17 U.S.T. 683, T.1.A.S. No. 
6019. This Amendmént dealt with the de1etfon of 
sevlral paragraphs of Bermuda 1 a~d the incl usion of a 
new sehedule of routes in wh1ch the fifth freedom 
rfghts we.re greatly expanded largely to the benefit of 
the U.S. Thereafter, th1s Amendment was cons1<tered 
one of the main reasons forcing the Bermuda II nego
tfat1.ons. See Hill, "Bermuda lIt The British Revolu
tion of 1976", 44 J. Air L. & Corn. at 114 et seq. 
(1978) ; Bus i ness WeM--at11f4T.&:ugu st 16, 1976 r. 

50. Edmund Dell, Brftafn's Secretary of State for Trade, 
cfted in Aviation Week & Space Tech. at 29 (July 5, 
1976). 

'v' 
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they were too generous to the other States when they granted 

such rights and made those Bermuda-type agreements. Now, 

they seek to protect thefr own national afrlines by stretch

ing the liberal Bermuda l prfncfples to suft their purposes 

or by asking for amendment or renegotiation. 51 

International air transport ,rel atfons are apparently fëJcfng 

some structural problems which. bear on the Bermud~ Agree-

ment. These, ft was sa1d, were Wthe proliferation in the 

number of 

equ'fpfl1ent brought 

o f 0 ver cap a c f ty n • 5 

afrlines t the rap1d changeovers in 

by new technology, and the problem 

\ Beyond the _e technologfcal and economfc changes 15 

the fa4 that the international aviation communfty has 

ùndergone a profound structura' revolution 53 since World 

Wa r II as a resul t of decol on1 zati on and the emergence of 

numerous - new nat1ons. As these States began to develop 

thefr own national airlines, however, two types of problems ... 

surfaced. Ffrst, emerg1ng. foreign afrlfnes were fnadequate-

51. Taneja, op. cit., note 47, at 232; Stoffel, op. cft., 
note 39, at 119~ (;. 

52. Dfamond. op. cit., note 20. at 470. 

, 53. Sohn. -The, Shaping of International 
1 nt 1 1 & Co mi? L. a t 1, 4 (1 978 ) • 

Law" , 8 Ga. J. 

"~ -" _~-" i~"~ 
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1y equij).ped to compete effectively in the international 

market and, as a result, called on t~e1r governments for 

protection. 54 Second, sorne strong forlign carriers began 

to fmpfnge upon markets previously dominated by American 

carriers, causfng the affected United States air' fr)es to 

prevail upon the1r government to restrafn such operations. 

Hence, the negotfatfng history of the 1960s and early 19705 

reflects the preoccupation" of governments with 'problems in 

wh1ch carrier interests were paramount. 55 

To thfs day, many are still comfortable wfth 

Bermuda l Language and the concepts it embodies. although by 

now the-re are several variatons of the basic c~cepts. 

Change was 1nev1table fn a techn1cally-advanced and competf- . 

t'Ive fndustry such as aviation. As was prev10usly po1nted 

out, fundamental changes were brought about, inter alh, by 
. 

the emergence of new afrltnes, the introduction of jet ~ir-

craft and the fncrease in charter operations. These changes 

when coupled with other factors like the growth of natfonal

ized fndustry in the United Kingdonf, the economic strength 

of West Germany and Japan,,\ and the emergence of the Arab 

54. 

55. 

Il 

Goedhu1s, "The Chang1ng Legal Regime of Air and Outer 
S~acelt, 27 Int'T, & Comp. L'.Q. at 576. S81 (1978). 

Wa s sen ber 9 h, 0 p • c 1 t., no te 3. a t 2'2. 

o 



(:~~-' ~ 
~. ~ 

:0') 
.' 

, " 
, / 

" 

,0 

67 

countrfes with thefr 011 resources,56 all bear on the 

que s t ion 0 f wh eth e 1'" the Ber m u da p 1'" 1 nef p 1 es are s t i 1 1 a p p ro -

pr'iate to meet the needs ·of fnternartfonal afr transport. 

In a11 fafrness, ft should be recognfzed that the 

Bermuda scheme had, after all, endured throughout the 

remarkable changes of the thfrty years following World War 

II. As observed by Taylor (a TW"",Vice-Presfdent) fol10wing 
1 

the conclusion of Bermuda II: 

-MI"'. H.A.le Fisher wrote that if a treaty 
serves 1ts turn for la or 20 years, the 
wfsdom of 5~ts framers 1s sufffciently 
conffrmed." 

The Bermuda l Agreement had survfved for more than three 

decades and its formula still is a' major tactor in the 

b 11 8, ter a 1 s y .s te m • 

• ... 

56. Dot y, "British Action Forces Bermuda Reyiew"~ Aviatfon 
Week a Space Te.ch. at 51 (October 18, 1976). 

57. Tayl~. -The United States Attitude: A View from TWA M
, 

82 Aeronaut1c~1 J. at 61 (F'ebruary 19~8).· 

• 
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SECTION IV B~RMUDA SOME II: 
( 

SOME PROTECTIONISM, 

LIBERALISM, 

On June 22,1976; the United Kingdom announced fts 

denunciation of the Bermuda 1 Agreement of 1946. Accord'ng 

to Article 13 of 'tilts Agreement, thé Parties had twelve 

months in wh1ch to negotiate a new agreement or sl,Iffer the 

terminatfon of the old one without a replacement. Although 

n1ne factors contr1buted to the dectsfon,58 the prtmary 
t 

reason was Great B'ritain's new1y formed be11ef that the 

ex1sting bilateral agreement "las unbalanced and that ft 

provided greater economic benefits to the United States 

carriers. The British memorandum sent to, the",State Depart-," , 
ment stated that "w~ shall be 100kin~ for an increase in the 

earni,ngs of Br1tish carriers, and we see no practical means 

of achiev1ng thfs except through a reduction in the earnfngs 

of Un1ted States'carrfers".59 

As far as the earn1ngs 1mbalance was concerned. the 

United States air11nes earned 1n the year endtng. March 31, 

~. 
58. Hotz, "Bilateral Battles·, Aviation Week &. Space Tech~~ 

at 11 (October 18, 1976); Tane3a, op. cft., note 17, l, 

at 21; Feldman & Sweetman, ·Bermuda 2 8att1'e L1nes". ~ 
F 1 f 9 h tIn ter n ~ t 1 0 n a lat 96 ( Sep te m ber 25 t l 97,6 ). 1 j '-';?' 

59. Business Week at 37 (September 13 r 1976). 
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1976. nearly f300 million on the routes covered by Bermuda . , 
> 

I. whereas the earnfngs of the Brftis.h a1rlines were ,ohly 
c 

sorne i130 million. Of this latter f1gure. i127 million was 

earned on the North Atlantic where United States afrl1nes 

earned upwards of 'f180 m11lfon. 60 In this regard, ft 

shou1d he kept in mfnd that' the negotiati~n of any bllateral 

a f r t r ans p 0 r t a 9 r e e men t ... h a s al w ay s b e e n b a :; e d t a t 1 e a s t f n 

theory. on th~ fdea of 'fair exch~~ge' -' if a satfsfactory 

degree of reciproc1ty ".61 Tht s appears to have been the 

prfncip,le which led the Srft1sh to denounce the Bermuda l 

Agreement in 1976. The Note of Oenuncfat1on compla1ned 

" pr1mar1ly of an 1.mbalance of benef·1ts" between tn.e two 

nations:",62 permftting the United' States airlines to gain 

too'large a pa't of the market. 

The term1nation notice served on Secretary of State 

K1ssinge-r su rp rised mos t United States officials, who 

60. 

61. 

62. 

d 

Shovelton, "Bermuda 2-A Discussion of Its Impl-fca
tions", Aeronautica1 J. at 51 (February 1978); Flfght 

"International at 4 (July 19-16). ... 

" 0 n Wh a t .~ f ne 1 pTe s sil 0 u l d B i 1 a t ~ ra 1 A d van ta 9 e s b e " 
Assessed?', ..... IT_A_B_U..;.l..;.l __ ,at 29 (Janu.ary 1958). " 

... 
La r sen. • S t a tus Re p 0 r ton the R e~ go t i a t 1. 0 n 0 f the 
U.S.-U.K. Bilateral Air Transpo,.t Agreement", 2 Air 
Law at 82 (1917). -

.1 
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believed that the United Kingdom would first request consul-
o ' 

tations before issu1ng such a notice. Ta many this was . 
un,thinkable. since Br1ta1n was Amer1ca's most important 

overseas market and the Agolden nugget" of the ~hole system. 

In their view, the British were "very Ica'lculatingl' on. the 

time and manner in whfch they chose to terminate Bermuda I. 

It, was al1eged that the United K1ngdom wanted t<> gain the 

New York 1 andi n9 ri ghts for the' Concorde and as well the 

embarrassment ft might have caused to Queen [,11zab.eth 11 

durfng her visit ta the United States fn the f1~st week of 

July 1977. 63 However, the Britis.h denied that therè was 

any "Mach" avell fan process· in vo,l-ved in the dec i sion to . 
te rm 1 n'a te Be rmu da 1. 

Af~er e1ght rounds of 6eated negot1at1ons, the new 

Bermuda II Agreement was s1gned and entered into force on. 

July 23. 1977. 64 Although the Agreement was actua,11y 

negot1ated in London, its forma1 51gning took place in 

'Bermuda, apparently for sentfment's sake. In short, while 

63. It was also said that the possfbf11ty of a. change fn 
President Ford 'Adminfs'tratfon in the fall mfght play a 
role in the U.K. decisfon. See E11fng$worth. ·Specfal 
Panel to Study Bermuda·. Aviation Week & Space Tech. 
at 31 (Ju1y 5. 1976). ,; 

64. Bermuda II Agreement, July 23, 1971. T.LA.S. No. 8641 
(hereinafter cited as Bermuda 11). 
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ne1ther the United Kingdom'nor the United States got al1 ft 

wanted, the final Agreement did prol/ide for mutua1 benefits 

in the aggregate. S P e c 1 fic a 1.1 y , Ber m u da l l 1 m p 0 se' d a 

r est r 1 c t f 0 n or the nu m ber 0 fUn i t e d S ta tes - fla 9 car rie r s 

in the United Kingdom markets, estab1fshed a mechanism for , 

the control of capaci ty, 65 and 1 fmi ted the beyond points 

to which the American carrfe--rs could carry United Kingdom 

fi11-up traffic. On the other hand, Bermuda II dfd intro-

duce more carriers, open ug more markets, and lead to lower 

fares on the North At}antic. 

In general, bne can say that in the key areas of 

-4!apacf ty, freQuency t and tari ffs, the ne'" Agreement ref ter-

ates Bermuda l wfth some elaborations and restrictions. As 

to capacfty principles, Article 11 of Bermuda II sets Forth 

the vaque Bermuda l capacity principles with minor 

changes. 66 Typically, Bermud-a- II trfed to solve the 

problem of overcapacfty on the ~rth-At1ant1c by impos1ng an 

65. In fact, the British aimed at splftting U.S.-U.K.'air 
trafffc equally between American and British carriers. 
However, in thfs at,t'tmpt, the British were unsuccess
f u 1 • S e e .5 a 1 a c use • " The L f t t leP r i n c e and the 
Businessman: Confl icts and Tensions in Publ fe Interna
tional Air Law", 45 J. Air L. & Corn. at 836 (1980); 
Haanappel. op. c1t., note 33, ai 40. 

66. For the analys1s of the Article, see 
Section 1. -.. 

" 

infra Chapter VI, 



c 

\.. 

72 

oblfgat1o.B, on the Parties to avofd overcapacfty and under-
• 

capacity and setting up a consultative mechanism to deal 

wfth the problem. Although the British did not succeed in 

ob ta 1 n f n 9 the 1 r i nit f a 1 go al of fntergovernmental predeter-, 

mfnation of capacity and frequency, the regulation of capa

city in the new Agreement fs certainly mor,restrictive than 

that found in Bermuda I. The 01 d 1946 Bermuda Language 
.. 

1s a f d , i nef f e ct. t 0 air 1 f ne man age me nt: "Go ahead and 

decide your frequenc1es and capacity, but remember not to 

over do anything or you may be called to account afterward". 
~ 

The new 1977 Befmuda formula seems to be say1n9: "Go ahead 

and decide what you'd 11ke your frequencies and capacity to 
~ 

be, but remember that before you can operate them the ~, 

foreig" government has a rfght to challenge them, and you 

may end up be1ng allowed only part of your des1red 

fncrease",67 Thus, Bermuda II plac~d a strong restraint 

on managerfal discretfon. 

With respect to tariffs, Article 12 of Bermuda II 

m&,\(es a distinction between tariffs set by IATA and those 

fixed by the airlines. 68 In both cases, therrystem of 

67, O'Connor, An Introduction to Airline Economies. 
Praeger, New-'ork at 47 (1982'-;- fd. 

68 • Se e f n f ra Cha p ~ e r V II, Sec t ion Il, " 



o 

"double" governmental approval of tariffs 15 still reQufred. 

Wfth regard to the des1gna,t'f~n of"<:;,arriers, the p'rinciple i5 

a system of multiple designatfon wfth a fairly complex 

system of exceptions. 69 Furthermore J under Bermuda Il t 

\ 

i t c a n b ê sai d t h a t t"h e " Uni t e d S t a tes los t pra c tic a l 1 Y m 0 s t 

of its fifth freedom traffic rights to Europe but obtained 

i n r et u r n un l 1 mit e d b 1 i n d sec t 0 r r 1 9 h t s bey 0 n d Lon d OIl i n t 0 

Europe. 

rou tes. 70 

The British.' carriers also gained four new 

Final1y, provisions relating to charters were 

included for the first tfme in a scheduled bnateral air 

transport agreement. 71 1 
1 , 

Before dlscussing the various reactions to the new 
l " 

Bermuda II Agl"eement, it may appear proper tu draw a phflo-

sophical distinction between the two Bermuda Agreements. 

Bermuda l wast ,as ev1denced, established to regulate bilat

eral commercial relations between the United K1ngdom and the 

United States, to open up the skies for a system of regulat-

69. Each country designates only two carriers on the New 
York/London and Los Angeles/London routes. However, 
on ,all other city pairs which 1nclude London there is 
single designation per route. See also infra 
( f 0 0 t n 0 te" 0 8 ) • 

70. Brown. "Compromise Marks Bilateral Pact". Aviation 
.,..J Week & Space Tech. at 26 (June 27, 1977). 

71. See infra Chapter V, Section III (footnote 73). 

'O. _~ .. 
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ed freedom and to prov1de new opportunft1es for both Parties 

" 1.n 11 lfberal sp1rft. 72 Bermuda II sought, fn contrast, 
, ( 

1 

tt> restructure already existin.9 avfation relations and to 

combine old prfnciples with new regulatory techniques rely

ing.1ess on self-regulatory Jorces. 

The initfal reaction to Bermuda II by the highest 

officiclls of both Parties was a promising one. Shove1ton, 

the Chief of the United Kingdom delegatfon, descr1bed the 

A 9 r e e men tas r:tm a r k a b 1 Y 1 i ber a 1 and fa f r t 0 e a c h s ide. . He 

a1so urged tha-t both "the U.S. and the U.K. should fo1low 

the guidance of Bermuda II fn e~ch of our natfon's negotfa-

t10ns w1t.h r_other countr1es".73 British Secretary Of/ 

State for T~ade, E~mund Dell, be11evrd that Athis Agreement 

will.open a new and expand1ng era. It will prov1de sfgn1f1-

cant new opportun1tfes for the a1rlïnes of both sides and 

/ promfses real benef1 ts te the consumerA. 74 On the other 

hand, Alan Boyd, the Cha1rman of the American delegatfon, 

termed ft ·very satfsfactory to the U.S •••• It wfll provfde .. 
, 

72. Matte, Treat1se on Air Aeronautfcal Law, ICASL, 
Montreal at 237 (Tm). 

73. 
G 

Cited in Gray, "The Impact of Bermuda lIon Future 
Bflateral Agreements", 3 Air Law at 18 (1978). 

74. C1ted in Shovelton, op. cft., note 60, at 54. 

'. 
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for growth in a grow1ng market lt .7 5 American Secretar'y of 

Transportation, Broçk Adams, stated that the new Agreement 

supported the princ1ple of competition in the international 

marketplace. He believed in certatn respects more competf-
• 

tion was permitted "un der the new Agreement than under the 

01d".76 It is worth noting that President Carter h1mself 

hal1ed Bermuda II as being: 

"consfstent with the oQjectfve of healthy 
economic competition among all carriers ... 
{and by saying that) ••• 1ts quality, 1ts 
fa1rness, and its beneffts to the consumer 
and to the a1rlines should make ft last as 
long a..s

7 
the or1gfnal 1946 Bermuda Agree

ment./I/ 

Some commenta tors considered that the Bermuda II 

Agreement could have an influence on future bil ateral s 

particularly in the field of capacity, tar1ffs and fffth 

freedom traffic r1ghts. 78 From the official point of 

75. 
i 

76. 

77. 

Brown, op. cit., note 70, at 2/. 

Statement of U.S. Secretary of Transportation on the 
s1gn1ng of Bermuda II, in Bermuda {July,23, 1977}. ' 

Hea.rings on International Aviation before the Sub
commfttee on Aviation of the Senate, Commerce Comm., 
95th Cong., 2nd Sess. 84 (1978). 

78. Adriani, "Some Observations on the Newly 8"orn Bermuda 
II'', 2 Air Law at 190 (1977); O'Connor, ~ cft., 
no t e 67 ;-if 47; A v 1 a t 1 0 n W e e K & Spa ceT e ë'f1:"" a t 26 
(July 18, 197?L -

J '-
", 

, 
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vfew fn the United Sta'tes, ft saon became very clear that 

the new Agreemen t wa scons f de red to be a re s ponse ta the 

partfcular Anglo-Amerfcan aviation relations ex1st1ng a,t 

that t'fme. rt was argued that one of the underlying "pol1-

tical motives" in Bermuda II could have been President 

Carterls concern that a cessation of United States'- Unfted 

Kfn..Qdom air services would force Br'1tfsh Prime Minfster 

James Cal1aghan's Labo~ government to res1gn. 79 

No sooner had the Bermuda Il Agreement been sfgned . 
than outeries 'were ra1sed by most Amerfcan afrlfne offi-

c1als. Some Unfted States carriers cla'fmed that the new 

Agreemènt transferred tlnet economic benefft from the U.S. 

flag, systems to the British f18g. That was the purpose of 

the Brftish denunciation of the old A~reement".80 Other 

carrier offic1als urged the United States should have al1ow-
lu, 

ed a1r,.."services to term1nate rather than submft to British 
Il 

~.:J 

demands. realfzing how pOlftfçally and economical1y 'severe 

the service eut-off would have been for the British with the 

\..r conseQuent decrease in United States tourism. 

The position held by many America" observers was 

79. "Pact Seen Oangerous Precedent~. Aviation Week & Space 
Tech. at 25 (July 18. 1977). 

S-O. Brown, op. cft •• note 70, at 27 • 
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that tt\e United States had demonstrated by its compromise 

with the United Kfngdom that ft could be "blackmalled" into 

agreements. 

services. 81 

s 1 mp l y by a threatened cessation of a f r 
41 

The Berm.uda II compromise, 1-t was charged, 
(' 

would encourage other' 1itates with which the United States 

had bf1ateral air transport agreements to denounce them in 
, 

order to get better concessions From the Americans as the 

British did. T,h15 sharp reaction to Bermuda II was not only 

opportune for the United States but also u'rg.ent. In fact, 

the I1blackmail" predicted by some had in one sense aiready . , 

begun. At the tfme of the s1gn1 n~ of Bermuda II, the Uni ted 

States was al ready schedul ed ta resume bfl ateral negotf a

tions with Japan later in the same year in order to redress 
_~ r 

the gr'" e vou s f m bal a n ces f n the 0 l d ,b il a ter a lof 1 9 5 2 . 8 2 

It was safd that the Japanese mfg,ht use Berl]1uda II as the 

j um p 1 n 9 0 f f po f nt. 83 Wfth Bermyda lIas a' precedent, ft 

81. Aviation Week &, Spac~ Tech. at 25 (July 18, 1977). 

82. These né~got1atfons were scheduled to be held in To1cyo 

83. 

.' 

From 6-19 October 1917. Aviation Weelc & Space Tech. 
at 26 (August 1, 1977)." • 

Gray, ~ cft •• n6te 73, at: 18. In th1s respect, 
Japan "',{1rlfnes President latlded Bermuda 'II in the 
a-reas of capacfty," routes,,' designation and fifth 
freedom rights as "a stepP1ng~, stone in the forthcomfng 
negotfatfons between Japan a-nd U.S. Jt

• Aviation Week & 
Spa ceT e ch. a t 27 { J une 2 7. 1 97 7 } • S 1 m 11 ars t ra te gy 

-\ 

! 
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appeared d1fffcult' ta deny ta the- Japanese the c·ompromf ses 
. . 

the United States had alread~ giv~n the British. 

l t seems the Amer1 can oppos 1 t f on to the S'ermuda II 

~greement centred not 50 much upon how much t.J1e British 

recefved as campared to the share of the American carriers, , 

but 0 n the ne 9 0 t ta t f n 9 b 0 d y, the for m the Ag r e e men t t 0 0 k , 

and the anti-competftiveness of the Agreement. 84 As ~oon 

as the compl ete text of the Agreement became ava 11 abl e, ft 

tr1ggered demands for Congress1onal he:trfngs and rafsed the 

possfbil fty of a court challenge of the va1i'dity and con

stLtutional fty of the pact. .Many members of the Congress 

were so dfstu.rbed by the outcome of the negotfatfons that 

they argued that Bermuda II sho.tJld be classif~ed as a treaty 

1nstead of an executive agreement 50 that ft would re~u1re 

the advice and consent of the Senate before binding the 

United States. 85 

1 n thi s ~espect, it 1s worth ment1on1ng that for 
'.J 

U n f te d S ta tes p'tL.Pil 0 ses, b fla ter a lai r t ra n s p 0 r t a gr e e men t s 

(contfnued From prev10us page) 
was also' be1ng envfsaged for th~ U.S:-Italy talks. 
See Ell1ngworth, supra note 63~ at 31. 

84. MacOev1tt. op. cit., note 19, at 273. 

85. Se e , f n 9 e n e r al. 1 e t ter s f rom Sen a t 0 r Ken ne dy t 0 
Pre-sfdeAt Carter (July 18, 1977), reprfnted in Av.fa
tion Dal1l at 135 (July 27, 1977). 



1,-' 
1 - , 

o 

o 

r' il - ---._-------:~ 

" -

are e~ecutfv& agreein\~nts8&' rat~.r 'than treat-fes. 87 

T h f s me ans th a t the s e b fla ter a 1 s' are s 1 9 n e d und e r ~ h e e x ecu .. 
-' .";~ 

t'ive power of the President and not submftted 'to the Senate 

for consent to r,âtff1cation. Although these agreements~are 

signed under the executhe power of a' President. the1r 

va11dity does not expire with th'e Pres'ident's Adm1nfstra

tion. 88 The difference between a treaty and a.n execut1ve 

agreement fs, in fact, a matter of domestfc Amerie'an cons.ti-, 

tutfonal law. It 1s. certafnly practical to have btlateral 

air service agreements conc1ude.d as executfve agreements,and 

t h usa v 0 1 d ; n 9 u n nec e s saI" t 1 Y c u m ber som e and t f me --con s um 1 n 9 

p,,"ocedures; Rsfnce such arrangements norma11y contai" 

86. See. in general, Lfssitzyn, "Bnateral A'greements on 
Air TranspQrt", 30 J. Afr L. & Corn. at 248 (1964);.40 
0Ginfons of the Attorney - General at 451-454 (1940-
l48); Tant1rujananont, The Pos-ft1on of International 1 
Aviation A,reements i.n National Law, unpu6nshed 
thes1s, MCG 11 Onfve7my, Montreal at 53-64 (1982); 
Cohen, ASelf-Executive Agreements H

, 24 Buffalo L. Rey. 
at 137 (1974). 

,87. The status of bilaterals may vary From nation to 
nation. They may take the form of formal treatfes and 
need ratification by Parlfament or taie the for!1l of 
1ess formal inter-governmental agreements whfch do not 
need the formality of ratification, or eyen the form 

88. 

'ff an exehange of diplomatie notes. 
~ 

l1ssitzyn~ "The Legal Status of Executive Agreement on 
Ai,. Transportation-, 18 J. Air L. & Corn. at 30 
(1951). 

J 

1 
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specffic provisfons for servi ce$ on particul ar 'T"OU tes and 

between partfcul ar te rmfna 1 s, they must .be fl'ex f b 1 e and 

subject to modi fi cat ion wfthout much del ay If J9 
i . 

" The question o.f the legal s ta tus of bilateral air , 
transp'ort agreements' in the United States evol'ved. Jnter 

~ 

·alfa. after the conclusfon of Bermuda II. In Greate'r Tampa 
• 

Chamber ·pf Commerce v. Neil Goldschmidt, Secretary of 

T ra n s p 0 r t a t 1 0 n , 9 0 the Uni t e d S t a tes Cou r t 0 f A P P e a " s 

dfscussed t,he challenges made agafn,~t the legality of 

Bermudr rI. In thfs case, the plaintfffs-appellants '1led a 
~. , 

compla1nt allegfng that Bermuda II was an 1nvalid agreement 

and asked for declaratory and injun(l't1ve rel fef agafnst the 

Secreta .. y of Transportation, the Secretary 'of State and the .• _ 

~_ .... United States. They. identiffed as the fnjury wh1ch motiva-

ted the. suit that Bermuda U was nanti-competitfve" and 

'~" 

90. 

Id. at 21. " 
\. 

Greater Tampa v. Neil Go1dschm1dt, (U.S. Court of 
Appeals fot' the Oistrfct of Columbia Circuit), CCH 
Aviatfon cases, Vol. 15 at 17, 956 (feb. 8,1980). It 
fs fnterestfng to note here that the legalfty of 
Bermuda II was recen1 ty strong1y chal1enged by the 
British on the grounds that "ft has become virtual1y 
u n wo r k ab 1 e "J due t 0 the fa c t th a t "1 t ca n b e 0 ver
r1dden fby U.S. antitrust laws". See Brown, nBrftfsh 
Transport M1nfster Decries Berm,uda II Pactl!, Aviation 
Week & Space ,Tech. at 26 (Nov. 5, 1984). This con-
1'l'Tër.however. was later solved after personal inter
vention' by President-Reagan. See infra Chapter VII, 
Section II tfootnote 90). 

/ ":--'- / 1-/ 
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therefore d1minfshed the quantfty and qual1ty of trans

at' antfe air se"'Vfce avafl able, to them. 

T h.e Cou r t 0 f A P P e al s "d i sm f s se d th f s 'c a s e for la c k 

of s~and1n1 slnce the complaint fafle~ to allege facts show-

1n,9 a substan-tfal lfkelfhood that a grant of relief would 

redress the asserted injuries. In addition, the Court held 

that there was no substantial 1 Hel fhood that the Senate 
• 

wou}jf'r.efuse ta ratify the Agreement if Senate ratffi,catfon 
" 

//wère necessary, and even 1f the Senate d'eclined to ratffy 

the Agreement, there was no evi dence that the Uni ted Ki ngdom • 
" 

would aeeept terms other than those included in Bermuda II. 

In thfs respect, the wr1ter endorses the decisfon taken b. 

~the Court of Appeal s. because, ff the Court had ta rule that 

b fla ter al s we r e t r e a t f e san d th us ne e de d rat i fic a t f 0 n, 1 t 
o 

.' 
mfght Have severely disrupted thé international air trans-

port system. But one may indeed wo.nder - ff ft '1s still 

justifiable to cons1der b11atvals, whfch nowadays coyer a 
~ ~ ~~ 

variety of economfc regulatfons relatfng to air transport, 

as exeeut1ve agreements. 

In short, the Bermuda II Agreement. 
\ 

proved ta be the -
/ 
./ 

,.J.. 
in some ways". 

"most ant1 comltit1 tfve understandf ng ever 
ente red f nto (by the Un 1 t~d Sta tes. as 1:t 
gave up fn· large part, muftfyle d'esfgna
tion and establ1 shed controt ed des1-gn~
tion. It drastfcal1y curtafled f1fth and 
s1xth freedom rfghts for U.S. carriers.-

\'-, , 
1, ." •• , ;;.. 1 •• .... ..~ ... • • 
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l 
ç.It establ1shed a complex reg1m~lfor capa
c f ty and $ che du 1 e 1 f m 1 ta t f 0 n s " • .. 

In- the wr1ter's opinion, the main réason that Bermuda JI was .., 
, 

bei ng .. so strenuously chall enged in the Uni ted States was 
1 ~ 01 ,.,. ... ~~_ ... 

l ' that' the governrnent chose ta 1ay al1 of fts, tenets out On 

\ , 

"-
t h ~.. bar g a 1 n f n g ta b l ft f n ste a d 0 'f' h i d i n 9 the m 1 n 

, 
separate 

me m 0 r and a 0 fun der s tan d'f n g" and f n f 0 Mn ale xe eut ive a 9 r e e -

ments. 92 Th f.s pof nt of vi ew has fu r'the r s u'ppol'-t.~ n the 

statements of State Department and Transportation Department 

offfcfal s. 'who observed that many agreements wfth foreign 

countrfes (pattfcularly in South America and the Soviet .... 
. 

Uni.on) contain more restrictfv~ capacfty and schedu1ed' -... 
clauses than Bermuda- II does. 

~ l'tore spectfical1y, a Trans-
. , ~ 

portat1,on Department oflficial stated that "every bl1ateral 

agreement we have contains sorne sort of restrictfve 

, " 

, . 

91. ,Drfscol:1~ N.ACA, operfi,n,9 testfmony at' InternatfonaJ 
Av1a~1on Hearfngs before Senate Aviation Subconrnrtttee, 
95th-Cong., lst Sess. at 63 ... a8 (1977). 

92" In .fact, the bflateral agreement does not alwayso 
reflect the CQmplete content of the afr transport 
ne 90 t 1 il t i P n s • For e x a m'p let f f a cou n t r y ne go .t' a te d 

'ttl'e apa«m.ent. on the principle of predetermination, a 
sec.rat memorandum may vary that, prfnciple to one 'or 
absolute'free competft1on~ ~h'è canv,erse 15 a1$0 trtle. 
See MOursy, International Ai r rrans~ort and the 
Ch1c'a20 Convenfion, unp~bJ,,1Shrd thesls,cG'fll Unlver
s1ty, Montreat al 178! {f'983; Gardner, ItU.K. Air 
Servieés'Agreements 1~10-~80"_ 7 Air Law at 2 et seg. 

" ". 

(1982 ) • .J' ri' ~" 
l' 

r 
1 j ,,' .r .. ~ ........... ~ 

, ' 
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, 
The react10n ta Be--rmuda--II 'by~ th:e Unfted--Kfngdam 

It was " W!s,.. of ~ourse., ~ot "'the same as the Alilerfcan~~. 

e v 1 den t ,t h a t the B rit 1 s.h ace 0 m pl f s he d a 9 r ~ a t de a l f n the 

Agreement. ,Many of the 'new provisions put the B/ritish 
a ~ 

" car r 1 ers an mo r e a fan ev e n par w ft h Ame rie a n a 1 r 1 i ne s • 9 4 
'" 

l' 

-
A 1t h ou 9 h the 0 p p os 1 t ion' co n s e r vat ive sin B ri ta f n 1 ab e 11 e d 

1 
the Agreement as a fanu/re, the same belief was· nat the 

genera1 ,.c~'nsensu$.95 Most agreed that "Bermuda II was the , / 

"British Rev'Olut1on of 19].6", as w~ describe,d by fHl1. 96 

Aècording to thoe British Secretary for l'rade. th1s Ag,reement 

"would r6sult in mor-e opportunfty for 8,r_it
c
ish a1rli'ne's,', 1/ess' 

waste of , 

r.esources, 
'1 , 

to a 1 r advan'tage r e a 1 and 

t r a v el 1er Sil. 9.1 ~ 
. ' , , \ 

\, N otwf th s ta nd in g the diver ~ i ty of the vi'fwS exp'~es s,., 
" . 

ed by both sidas, a more comprehensive ana,lysi S of 'Ber~u(fa 
., 

"/ .1'.... ( 0 

93. Ellfng'$worth, "Bermuda Pact Sparks. OPPQsi,tfon". Avia
tion Week & Spac'e~ lech. at 27 (Augu st 1. 19.1 7 L~,> 7' 

94. Hill, op. cft .. note 49. at 127. 

95. l",JQÙrna.' of Commerce a-t 1, 4 (J_uné'~4, 1971J. , 

9'6. H\l1. o:p. Cft,.,' no·té 49, t:at 111. , . \ 

97. R~etd. "U.S. V1ews -Air Pact w1th Brit~1n -as ,~fctor'y4)rfO~ 
4, J111i t The Times (Londorl). at l' (June 23, 1,9~7),. 

'. 

" 

, '" 
.- .. . \ 

~~ ... , . ' .. .'.- \ , 

" 

\' 

J~J : 

.... ~ ~~ 

- ' ... 'l..l 
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II would fnvolve the developments and changes in the avia

tfon pol1cfes of both nations and the situation of the 

interests affected by the Agr'eement. This entlëlfls the poli-

tfcal influences as they impact thefr international aviabion 

programmes. 

conscience" . 

S h a k e s p ~a r e 0 n ces a 1 d " pol f C y 5 i t s a b 0 v e 

00 politics s'ft above policy? The question 

should preferably be left unans-#ered. 

SECTION V - FROM BERMUDA II TO THE UNITED STATES LIBERAL AIR 

TRANSPORT AGREEMENTS 

General ities 

It 15 ev1dent that fnfluentfal fnterests in the 

United States had not been sat1sf1ed w1th the Bermuda II 

Agreement. With1n three months after 1ts signature, the 

Aviation Subcomm1 ttees of both the House and Senate hel d 

hear1ngs on the Agreement and the future d1r-ectfon of 

American international air transport polfcy. There was a 

sense of urgency because negotfatfons with Japan, as pre

v10usly pointed out. 98 then appeared imminent and there 

was great concer" that preci se 9u1 del i nes were needed to 

98. Set, supra note 82. 
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a v 0 i d a sec and Be r-m u d aIl w i th the' J a pan e s e - are sul t th a t 

was clearly unacceptable to Congress. Once the full detafls 

of Bermuda II were made clear to President Carter and his 

policy advisers, the White House "was less than pleased" ... 
with the resul ts of the Agreement. 99 The justification 

for this reaction by the President was explained as Carter's 

....... minimal background in aviation and hence his inability to 

realize the full anti-compet1tive impact of the Agreement 

until ft was publicly criticized. Subsequently, President 

Carter wroti ta Kahn, the CAB Cha i rman, on October 6. 1977, 

as follows: 

"The worlc you are about to undertake in 
negotiating bilateral agreement with Japan 
i s 0 f gr e a t i m p Q rt a n ce. • • . 0 ure en t r a l 
goal in international aviation should be 
t 0 mo v e t 0 W a r d a t r u 1 y C 0 ~ et i t f ve s y ste m • 
Market forces should be ['the main deter
m 1 na nt 0 f the var i e ty, qua l i ty and prie e 
of air services .... Our polfcy shou1d be 
t 0 t rad e 0 P P&d" tu nit f e s rat h e r t h1!'Tf~~ 
res tri ct f ons. fi 

This statement by the American President in 1977 

set the scene for a dramatic shift in United States 1nterna-

tional air transport policy. With1n less- than a year of the 

99. Aviation Week & Space Tech. at 29 (September 12, 
1977). 

100. Extract from letter from President Carter to CAS 
Cha1rman Khan (October 6, 1977/). 

~--...... 

._._._-~ 
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conclusion of Bermuda II, the Carter Administration in reac-

tfon be-q-an- negotiating liberal ,bl1ateral air transport 

agreements ""fth a number of nations to encourage competition 
~ 

through low competitive priees and ta eliminate al1 regula-

tory restrictfons conc{('rnfn g capacftYJ 

and charter f1 ights .101 

freQueneies, routes 

The first 1 iberal agreement was concl uded wf th The 

Netherlands in early 1978. 102 Agreements w1th other 

countrfes (such as Israel, Korea, Papua New Guinea, Germany 

and Be1giuml- followed. At the end of 1979. the Un i ted 

States had s1gned about t~e'lve ot 5uch lfb-eral agreements 

w1th 'different countrfes includfng Jamafca, Fiji J Singapore, 

T h.a fla n d , ' COS t a Rie a and Ta f w.a n • 1 03 It 1s a150 worth 

noting that Bermuda. II was ame'1ded by way of Excha-nge of . 
Notes in order to 'lfberalfze 1ts 'T'atemak:1ng and charter 

. 
101 • For ,a n u p - t 0 - da tel 15 t 01 a l l 1 i ber al b fla ter al 5 J se e 

Orfscoll, "Oeregulatf,on The 'U.S. Experience", 9 
l n t 1 1 Bus ~ Law a t 1 58 (1 ,98 l ) ; H'a a n a p pel, S.E..:. c 1 t. , 
note ,33, in Appendfx III. 

102. Protocol relatfng to the Netherlands - tJ.S. Air Trans
port Agreement of 1957, Washington, March 31, 1978, 
T.1.A .S. 8998. 

103. See Harbfson, Liberal Bilateral Agreements of the 
United States, unpubtfshed €hes1s, McGnl ûnfV''ërs1ty. 
Montreal at , 2 (1982). 
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provisions. 104 

On March 5, 1980, a new Protocol of Consultation 

was signed between the United States and the United Kingdom 

to complet~ and amend Bermuda 11. 105 The new agreement 

in principle worked out a timetable, whereby each of the 

countr1es cou1 d choose service points on the territory of 

the other for future operation. Sixteen new services bet-
~ 

ween both countrfes (eight per country) would he authorized 

by 1984. These services were to be selected by each of the 

Parties on the bas1s of two points for operation in 1981 and 

only one point a year in 1982, 1983 and 1984.10~ These 

were t'he gateways te be served by direct non-stop flights. 

Whereas under Bermuda rI mul tip1e designatioll was only 

a110wed on the New York-London and Los Angeles-London 

routes,107 the amended Agreement extended mu~t1p1e desig-

104. See. in general, T.LA.S. No. 8964 (1978); T.I.A.S. 
8965 (1978); r.I.A.S. 9231 (1978); LI.A.S. 9722 
(1979). 

105. T.LA.S. No. 10059 (1980). 

106. The CAB selected Pfttst>urg and Baltimore as the first 
two new gateways. Wessbergh, ·Sequel to Bermuda II: 
New NegotfatLons between the U.S. and the U.K.·. 15 
rrA Bull. at 360 (April 21,1980). 

107. See supra note 69. 
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nation ta the Boston-London and Miami-London routes. 108 

With respect to tariffs, the two Parties agreed ta pursue 

thefr po1icy of l1beral ratemal<fng. However, the Bermuda II 

capac1ty clauses were 1eft intact during the negotfations. 

As no changes were made concerning the question of rights 

beyond the partner's countries. the Americans expressed sorne 

disappofntment at the new texte Final'y, the 1978 Agreement 

concerning charter services between the two countrfes, whfch 

expfred on Harch 31, 1980, cou1d not be renewed. 109 

The 1980 negotiatfans .were the f1rst attempt at a 

general adjustment to the Bermuda II Agreement of 1977. It 

gave both partners substantfal satisfaction. The ana1ysis 

of these negotiations reveals that the British won the 

Gatw1ck battle,110 and the A~erfcans made a few m~re· 

108. Bornemann, nUnited States Route Cases n
, 9 ITA Bull. at 

216 (Harch 2, 1981) • 

109. The fnterim system was, therefore, to contfnue on the 
basfs of national regulations, but w1th the principle 
of recfprocfty and balance befng respected as far as 
possible. See infra Chapter V, Section II. 

"-
110. Ouring the negotfations. the UK succeeded to promote 

the use of the second London afrport (Le. Gatw1ck.l. 
See Pegufllfn. "Trend in Air Freight in the North 
Atlantfc·, 5 ITA Study at 20 (1981). 
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moves on fts new liberal deregu1ation po11cY4 111 w1th 

sorne prospect ~f reasonable progress on certain basic 

aspects, in partfcular tariffs. F1nally. 1t should be noted 

that Bermuda II was further amended on November 9. 1982, 

granting for an interim period the British afr1ines rights 

for; an add1tional point beyond the Uni ted States ta South 

America and extending permanent fifth freedom rights far" 

United States carriers between Shannon, Ireland, and 

Prestwick/Glasgow~ Scotland. 112 

Other lfbera1 agreements conc1uded by the United 

States during the period 1980-1982 are those with The 

Nether1ands Antilles, F1nland, New Zea1and, Jordan, 

Phil ipp1nes, Barbados and El Sal vador. At the present time 

negotfatfons continue, but liberal bflaterals are slow 1n 

comfng out. It 15 sometfmes said that the United States has 

come to the end of the road as far as foreign acceptance of 

liberal agreements is concerned. 113 The end of 1980 

Ill. 

112. 

Chapter III deals in detal1 with the recent develop
ments in the economic regulat10n of afr transport in 
the United States. 

For more information, see Aviation Week & s~ace Tech. 
at 27 (November 15. 1982); Kean, -Bermuda t tri, B Air 
Law at 117 (1983). -_. 

113. Ott, "U.5. St1ffens Negotiations 5tan~·. Aviation 
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reveals stagnation fn the conclusfon of su.ch agreements. 

S1nce that tfme on1y Barbados and El Salvador have conéluded 

new liberal bflaterals with the United States. 114 

It 15. in fact. highly unlfkel.y that the full force 

of thefr competitive provisions will be acceptable to the 

majority of States. Nonetheless they have characteristics 

'fi h f c h w i 11 e n sur eth e f r ... i m p a c t 0 ft the i n ter n a t f'o n a lai r 

transport structure for the foreseeable future; sorne 0 f 

thefr elem~ts will inev1tably ffnd their way into other 

bllateral agreements and national policfes. It 1s, there-
) 

fore. w~~h examinfng briefly the most important features of 

the new United States "open skies" regime. Most of these 

characterfstfcs are analyzed in th~ chapt~rs to follow. 

(cont1nued from prev10us page) 

114. 

Week & Stace Tech. at 28 (Aprfl 
tniPter 1 1, Sectfon III. 

9, 1984); infra 

U.S~-Barbados Agreement. April 1982. T.I.A.S. No. 
Agreement, November 1982, 10370; U.S ... El Salvador 

T.I.A.S. No. "10488. 

... 
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General Characteristfcs of the United States Liberal , 

Bf1atera1s 

The new American 1iberal polfcy aims at eoncluding 

agr,eements that rely on "market forces" to determfne capa

city, frequeney, entry, and, ab"ove 811, pricfng. In 

exehange for the acceptance of these rights by forei~n coun

tries, the United States 1s wi11ing ta grant major ~_te 

concessions as consideration. 115 The new bflateral 

agreements thus 

restrictions".116 

exchang~, "opportunities rather than 

-,-

Dur1ng the period 1978-1982, the United States 

concluded more than twenty liberal bilatera1 air transport 

agreements w1th different countrfes. Severa' forms of 

,agreement have been used to 1ntroduce the various , iberal 

regimes. These fnc1ude "Agreed Memoranda of Understandfng". 

"Exchanges of Diplomatie Notes". "Protoco1s" in addition to 

the comprehensive form of full "Air Services (or Transport) 

Agreement" . It 1s, of course, 'not 50 much the form of the 

115. Or1sco11, 2.l?.=- cft .• note 101, at 158; Rivoal, "The 
New U.S. Open Skies Polfcy. ITA Bull. at TOl (February 

,5. 1979). 

116. Wassenbergh, "Towards a New Madel 8i1a~ral Air Trans
port Services Agreement", 3 Air Law at 198 (1978). 

-,; 
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agreements which is important, but thefr contents. However, 

it should be realized that liberal bf1aterals may differ 

consfderably from one to another. ':he di fferences May be 

quite substantial or may be a matter of detail. Ther'è is no 

formal classification, but( some agreements are total1y 

l fberal, whereas others are only l iberal 1,n' certain 

respects, e.g. as to pricing, but not to capacity and 
, 

charters. Also, some superficially less l fberal agreements 

become more liberal in thefr application, for instance where 

their nefghbour1ng markets are regulated with few restrfc-

tions; the converse 1s a150 true. In general. l iberal 

bl1aterals have the following features which correspond to 

the objectives set by the United States: 

1. Multiple Designation .. 

The prfnciple of mJltiple designation refers to the 

des1gnat1on by a State of more than one national carrier to 

operate on individua1 international routes. Af\though before 

the Second World War, Pan American was actually treated as a 

'·chosen fnstrum~n~·, the Americans finally rejected thi s 
~ , 

concept in international air transport. 117 A U nî te d 

117. Stoffel, op. cit~J note 39, at 132. 

.~ -.:,. 

. ( ." 
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States objective was 10W "flexibility to des1gnate multiple 

U.S. a1rl1nes in international air ma~kets".118 

There is no doubt that multiple desfgnat10n pro

vides more opportunities to the American carriers to compete 

1n international markets. Contrary to most nations of the 

world wfth only one or sometfmes two fnterna'tional airlfnes 

(chosen fnstrument(s)), there are many carriers in the 

United States (both scheduled and ch~rter) which are engaged 

in international air services. The American Polfcy of 1978 

explained this as fol1ows: 
p 

"The designat10n of new U.S. airlines in 
international markets that will support 
add1t1onal service 1s a way to create a 
more competi ti v-e envi ronment and thus 
e ne 0 U ra 9 e f m p r

1
'1 v{ d s e r v 1 ces and C 0 m pet f -

t1ve pricfng." 

Multiple desfgnatfon was alTo,wed under the Bermuda 
~ 

l scheme bu~, wfth the exoeption of the United States after 

the mid-1960's. single desfgnatfon became thi! norme The 

Bermuda II Agreement had been explfcft fn fmposing desfgna-

<. tfon r,estrict10ns, which the Amer1cans were now anxfous to 

avofd in any future agreement. It 1s worth noting nere that 

118. U.S. Policy for the Conduct of International Air 
Transportation Negot1ations, August 21, 1978. 14 
Weekly Composition of Pr,esidential Documents at 1411-
1463. 

119. Id. (Explanatfon of Objectives). 

... - -- . '/ 
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each of the lfberal bllaterals differs, first, from Bermuda 

1 in providing for desfgnation for both scheduled and 

charter carr1ers. 120 This now provfded- for greater , 
stab111ty for charter-desfgnated airlfnes, which had in the 

past been authorized in a broad varfety of informal methods, 

permittfng equally informal ad hoc disapprova1. 121 The 

more modern agreements affirm the traditfonal Unfted States 

policy respectfng multiple designation: 

"Each Party shal' have the right to desfg~ 
nate as many afrl1nes as ft wfshes ta ~ 
conduct international air transportation 
in accordance with this Agreement and to 
w f t h d r1a.'t 0 r a l ter suc h des i 9 n a -
tfons. If ,ll 

" Ffnally, on~ has ta take into account the influence 

of the multiple permissive route awards polfcy adopted by 

the United States since deregulation 123 on the designa--

tion of carrfers.- Under thfs new form of route authoriza-

120. 

121. 

122. 

.\ 

Note: Nowhere in the texts 1s charter deffned. 

See infra Chapter V, Section 1. 

See, e.g., U.S. -Barbados Agreement, Article 3(1), 
sUtra note 114. However, to keep the distinction 

e ween the two fo.rms of ope ra t f on, the s e new a gree
ments contain two annexes; Annex 1 deals w1th the 
schedu'ed-~ervices wh11e Annex II cavers the charter 
operations. 

123. This pol fcy was ffrst formul ated domestical1y in CAB 
Order 78 .. 4-121 (the Oakland Service Case) and then was 
exported to international markets. 
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t f 0 n th a t a pp lie d t 0 sc h e du 1 e d se r vic es, des 1 9 n a t i ,0 rrl s t 0 

be not only multiple but a1so permissive. However, no 

public service obligation is fmposed on the scheduled 

air 1 f ne to p e r for m the s pee 1 f f c se r vic eau t h 0 riz e d . Th i s 

means ffrst that a large number of potentfal entrants may be 

desfgnated and secondly tmf·~---trrc-umbent a1r1 ines may 'exit and 

re-enter markets as welle 
) 

Th i s p e r mis s .. v e a s p e c t i s pre $'u-m a b 1 Y con s f der e d t 0 

be withfn the prerogative of any country des1gnatfng fts 
\ 

carriers. However', by diminishing the pUblic service 

r e s po n s f b il i ty 0 f sc h e d u 1 e d op e rat f 0 n s, i t 15 h f 9 h 1 Y 11 k e 1 y 

that the system will erQ.de the more tracfitional scheduled ,. 
operations and multistop services. through emphasfs of 

pof~t-to-pofnt prfcfng ;advantag~s.124 Insofar as this 

permissive concept is a departure from rec.ognized norrns of 

"scheduled" behavioU'r in a11 other bilaterals whfch have 

been negotiated since 1946, thfs position may be Quest1on-
. 

able and has never been resolved • l t i sac r e a t f 0 n 0 f t h'e 
.... -

United <States CAB and extends to international routes a 

controversial domest1c policy. A good illustration of 

multiple and permissive route awards 1s the United States-

124. See Cr-uz. Chairman of Philippine A1rl1nes, Test1mony 
in CAB '5 IATA Show Cause Order Proceedfngs Dock et 
32851. ~ 

) 

" , ~ 

rI', .... ,\ 
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Benelux Low Fare Proceed1ng,125 dec1ded shor.tly ~fter the 

~ con cl u s 1 0 n 0 f 11 b e ra 1 b f1 a te ra 1 a 9 ~ e è-nte n t s w 1 th Bel 9 i u m and 

The Netherlands. 126 

2. Liberal Route Structure 

Air Transport routes, in ,general are granted only 

if there 1s a benef1t to the countr~ 1nvolved. Accordfng to 

the tradftfonal Unfted States air pjolicy. routes were grant
! 

ed if they could produce -an equ1t~ble exchange of economic 
J 

b~1f1ef1ts. expressed in terms of roulte rfghts having approx1-

mat e 1 y e qua 1 market value" • 127 The 1 n ter n a t f 0 n a l A 1 1" 

Transportation Competfti~n Act of ,1979 spea"ks of urf'ghts" or 

"beneffts • of sfmflar magnfdude-j128 TlIfs e~al)latfon. 
however. ls apparently put ~~e If n the Many cases" where 

1 .., • 

125. tAS Docket 30790; ~rde,. 7~-~(-97 il3 Jun_e. 19,5). . 

126. In that Proceed1ng the CA8~1 awarded sCheduled U.$.
Benelux routes to a large num el" of Amer1can carriers, 
some of wh1ch were former carter on'y afrlfnes, CAB 
Order 79 ... 10-16 (August 29, 1'9 9). . -, 

127. Loy. -Bilateral Afr Tran$'port' Agreements: Some 
Problems in F1ndfng a Fair Ro~te Exchange-, in· Freedom 
of' the A 1 r , E d • b Y Mc W h i n n e y , and B r-a dl é y. S 1 j t R 0 f , a t 
179 (1968). ' ! • 

128. See 1 nfra Chapter III. 

- j ," , 

; 
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~l'crutes are grb-nted for pol 'ftical, mf11tary or other 
\ 

aviation consfderations. 129 

97 

non-

Routes - fn the form of bflate'~al grants - play an 

f mp 0 r tan t par tin ft b u yin 9 n. the n e w s y ste m , The Ame r 1 c ans • 

in 'the1r 11bera1 agreements. have granted new gateways in 

exchan9~ for the acceptance by th1rd countrfes of the 
'\ 

libera1 prfcing and capacity policy. Some of the strongest 

cr1tfcisms of the United State~ policy From withfn have been 

directed at these nroute-giveaways", the trading of "so-ft" , 

for Hhard" rights .• 130 In fact. the net result of· this 

trade mfght ooly favQur third countries. 

A l1beral route structure, stricto sensu,-- 1~ based 

on the campl ete freedom of fl1 ght exch-ânge between the 

con t ra c tin 9 Par t 1 es. 13'1 , ln th i s regard, the Un f te d 

States Pol fcy of 1978 was impl 1c1 tly afrned at great!'(' access 

for, A me ri ca n car rie r 5 • The objective was èxpressea fn terms 

of: 

129 • . 

l~O. 

131. 

nEncouragement of maximum travelar and 
shfpper access to international markets by 
a~thorf%fng more cftfes for non-stop 01" 

. 
See Wassenbergh, op. cft., note 3, at 26; 
32. 

1 
Av1atfa-n Week & Sp,ace Tech. at 28 (April 9, 1984); 
Senate SubcommTftee Rearings. 

Cheng, O-p. cft •• noté- 35, at 393. 

J 

'.\ , . 
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In the l1beral bilate~als this free route structure 
~ 

i5 only granted ta American airlines which may serve fore1gn 

countries From any potnt in the Un1tefl States, via any 

intermediate po1nt and to any point beyond. In return, the 

fore1gn carriers are allowed to serve addit10nal cfties in 

the United States. In sorne agreements additfonal gateways 

for scheduled air service are granted in the form of "rover-

points". Under this ferm, the bl1atera1 agreement grants to 

a for e f 9 n ce un t r y ace r.-t a i n nu m ber 0 fun s pee i fie d 9 a te w a ys 

in the United States, to be selected by that fore1gn country 

w1th the possibfl1ty of chang1ng them upon relatively short 

notice .133 Other liberal agreements grant to Foreign 

countr1es specif1ed new gateways in the United States to be 

phased in over a certain number of years. 134 

In general, most l1beral bnateral air transport 

agreements state that "each designated a;rline may, on any 

132. Supra note 118. 

133. See. e.g .• U.S.-Jama1ca Pr.otocol of 1979 (Article 3). 

134. The U.S.-West German Protecol of 1978 provfdes (in. 
Article 3) that a11 the future routes will not be 
granted unless all the provisions of :the Protocol are 
observed. , 
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or all f1ights and at its option, operate flights in either 

or both di recti ons and w1 thout di recti onal or geographi c 

limitation, serve points on the routes in any order, and 

omi t stops at any poi nt or points outsi de the terri tory of 

thé Party whfch has designated that afrlfne, without 10ss of 

a ny ri 9 h t toc arr y t ra f fic 0 the rw i sep e r mis s i b 1 e und e r th i s 

Agreement" ,135 provided the service begins or terminates 

in the territory of the contracing Party designat1ng the 

air11ne. 136 

3. Free Exchange of Schedu1ed Sixth Freedom Traffic 
1ITgfits ,-

No limitation on the carriage 

traffic for schedu1ed i nt e r n a t 1 0 n'a-r) air 

of sixth freedom 

services,137 i.e. 

traff1c carried by an air1ine from one fore1gn country via 

its home country ta another forei gn country. For examp1 e. 

135 . 

136 . 

137. 

Annex It Section 2, of a U.S. Model 1fbera1 agreement, 
cite d f n B 0 9 0 s fan, Il A v i a t 1 0 n Ne go t i a t ion san d the U. S • 
Model Agreement", 46 J. Air L. & Corn. at 1035 (1981). 

Id. Annex l, Section 3. 
- .J 
This 1s another concession to small countr1es wh1ch do 
not have much of thef r own traffic (e. g. Bel gfum and 
The Netherlands) for acceptfng U.S. 1fbera1 polic1es. 
See infra Chapter Ill, Section Ill. 

• l' 



(l: 

" 

100 

Unfted States odginatfng traffic which The N~therlands' 

c li r r' i e r K l M wou 1 dpi c k u pin New Y 0 r k C i t Y , car r y t 0 

Amsterdam and onwards From there on a connecting 'fl fght to 
, 

another point in Europe ,or elsewhe~e. 

Free -E.i. Capacity, Frequencies and 
Types·~~~~~~--

4. 

Free determfnat10n by the des1gnated a1rl1nes of 

bot h con t ra c t 1 n 9 St a tes 0 f cap a city, f r e Que ne y 0 f f 1 f 9 h t s 

and ty p e s 0 f air cr a ft t 0 b eus e d, bot h for sc h e du le dan d for 

charter air services, and unh1ndered by the ex. post facto 

capacity review clauses of the Bermuda I-type agree

ment. 138 

5. New Prfcing Clauses 

Encouragement of low tar1ffs (fares and rates), set 

by indivfdual airlfnes on the basis of the forces of the 

marketplace, without reference to the Tariff Coordin~t1ng 

Conferences of 'IArA (the use of whfch, by the way. 1s not 

specffically f"rb1dden; the l1beral agreement between the 

United States and Germany, as shown later in this study. is 

138. See f.nfra Chapter VI, Section II. 
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exceptional in that i t speci fically prov1des for the 

possible use of the IATA Conferences). Also. there 1s 

mfnfma~vernmental interference in tar1ff matters, both 

for scheduled and for charter services .139 

6. Prohibition of 01scrim1natory and Unfair Competi
tive PractiëëS 

W1th prfcing and capacity virtually without 

control. ft became essential that the carriers operatfng 

under liberal agreements shou1d enjoy equal dccess ta each 

others mar ets (e.g .• be able to use computer reservat10n 

services on the same terms as thei r competftors). Conse-

quently, these agreements prohib1t discriminatory and unfa1r 

competitive practfces. 140 

7 • Inclusion of Provisions on Charter Flfghts 
) 

Country of orig1n charterworthiness rules, some-

times Clike in the agreement with Belgfum' supplemented by 

the rule that charters performed by the carriers of one 

contract1ng Party out of the terrttory of fhe other contrac-

139. See infra Chapter·VII. Section III. 

140. Infra Chapte!," VI, Section II. 



k j 

102 

tfng Party may a1so be performed on the basfs of the nation

al charter rules of those carriers ("double country of 

or191n- oro·country of designatfon rule"; e.g., this means. 

as df scussed later, that Bel gian charter carriers can 

perform Unfted States or1g1nat1ng charters e1ther pursuant 

to America" or to Belgfan charterworth1ness rules).141 

To conclude this section, it may appear appropriate 

to briefly mention the major reasons for entering into 

1 fberal bflatera1s with the United States. 1 t seems tha t 

many nations which have accepted such open competitive 

pol icy have do ne 50 for a pd ce. At tfmes thfs priee has 

been the des1re of certain countries to recefve ffrst tfme 

access to the United States, or to have 1 iberal aceess to 

varfous American gateways for thefr carriers - part1eularly 

in the sunbelt (e.g. Los Angeles, Miami, Atlanta). Other 

countries, however, have been attracted to these new agree-

ments because they impose no restrictions on the carr1age of 

141. In other words, the aval1ability of 1nexpensive 
ch~rter service fs encouraged and ~arterworth1ness 1s 
generally governed by the country of or1g1n rule. See 
infra Chapter V. Section IV. F al1y~ one has to 
remember that these U.S. l1beral agreements a1so cal1' 
for a promotion of competitive cargo services. See 
the t1.S.-Belg1um Protocol. 
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si xth freedom traffic. 142 In addition to the question of 

trafffc rights, it appears that fear of diversion of traff1c 

to neighbouring nations which already had concluded lfberal 

b 11 a ter a l s w f t h the U n 1 te d S t at es, m a y h a ve pla y e d a r ole 0 r 

sometimes 

accept a 

may have put pressure 

liberal bilateral. 143 
, 

on certain States to aloso 

Generally, one can assume 

that foreign countries will only enter into lfberal bflat-

eral air transport agreements if such action is ta their 

advantage, Le. for the commercial benefit of their Qwn 

national airlines. 

PRELIMINARY CONCLUSION 

The Chicago Convention of 1944, coupled wfth the 

Bermuda 1 Agreement of 1946, establ fshed a basic framework 

for international aviation in the post-World War II era. A 

survey of aviation hfstory reveals that the post-war bllat

eral air services agreement has general1y drawn 1ts form 

142. See~ e.g •• Belgium, Singapore and The Netherlands 
l1beral bilaterals. 

143. Germany, e.g., entered into a liberal bllateral wfth 
U.S. after the conclusion of the liberal agreement 
with The Netherlands. See Chapter III, Section III. 
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from the Chicago model 144 but has derhed 1 ts substance 

with respect to economfc r1ghts from the Bermuda 1 Agree

ment. In fact, the framework had major gaps, but nonethe

less, 1t worked fairly well for over th1rty years, untll new 

forces arase call1n9 for its revfsion. 

The Bermuda II Agreement of 1977, however, fafled 

(unl He 1 ts predecessor Bermuda 1) ta becomè a model for 

future worldwide bilatera1 afr transport agreements. Thfs 

may be 50 because Bermuda II was concluded in the midst of 

many secandary bl1aterals, Iofhereas Bermuda l was agreed at a 

time when there were very few agreements in force. In addi

tion ta that, Bermuda II was cons1dered to be geared almast 

exclusfvely ta the United Kingdom-United States market. 

Flnally and more 1mportantly, the United States, after the 

conclusion of Sermuda II. became strongly committed to a 

more freely competfttve polfcy in 1ntern~tfonal afr 

transport th an • that contai ned in the Bermuda I! Agreement. 

Under the new American "open skies" policy, some 

twenty lfberal bflaterals have been conc1uded by the United 

States in the per10d 1978-1982. In general, a liberal 

agreement mfght work well for the North Atlantic. However, 

1t 15 certa1nly not acceptable on a worldwide bas1s. This 

144. See supra, Chapter 1 (footnote 74). 
j 
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1 iberal izatton has been fntroduced mainly on routes between 

f n dus t r f ale 0 un trie sor b e t we en the man d the ft ne win dus t r h 1 

countrfes" (South-East Asian countrfes in particular) 
, 

because such co.untrfes generate the bulle of the trafffc. 

Third wo'rld countries operate lTIostly in other markets and 

are often high-cost operators which makes ft extremely 

diff'1cult for them to adopt liberal polfc1es. These recent 

trends are discussed in greater detal1 in the Chapter ta 

foll-ow. 

(- -
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CHAPTER 1 II 

DEREGUlATION - IS IT CONTAGIOUS? 

n Are ces s ion f s wh e n y 0 u h a v e 
to tfghten your bel t; depres
sion 1s when you have no belt 
to tfghten; when you've lost 
YOtA r trouser s, you 1 re 1 n the 
ai r1 fne business. fi 

- Sir Adam Thomson 

SECTION I - INTRODUCTION AND BACKGROUND 

General V1ew 

From t'fme fmmemorfa1, man has dreamed of f1y1ng. 

Greek mythology tells the narration of Daedalus who, to 

escape 'prison in Crete, made wfngs for hfmsel f and hi s son 

Lcarus. Daedalus flew safely to Sfcfly, but Lcarus was lost 

at sea when h1s wfngs melted from rfs1ng too crose to the 

sun .1 

1 • > Kane & Vose, Air Transportation, SfxtA Edf tion at 2-1 
(1977). On the hfstory of aviation, see. in general, 
Johnson, R1ghts in Air S~ace at 7

0 
et seq. (1965); 

Gibbs-Smith, AVfiff~n1storfcal Sü?vey at 105-158 
(1970); lCuhn. "The Beginnfng 40 , an Aeriàl Law", Am. 

, -
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Many centuries passed before man finally d1d ~y:" 

It was only 200 years ago that the Montgol fier brothers 

1nvented the ffrst practical ballon; and the f1rst manned 

fl f ght took pl ace on 

November 21, 1783. 2 

the western outsk1rts of Paris on 

The first air voyage in the United 

Stat~s wa s al mo s t 10 years 1ater. 3 Anottter 110 years 

were to pass before the first flight in a power-drive 

machine. On Oecember 18, 1903, at Kitty Hawk in North 

Carolfna, Orville Wright was afrborne for 12 seconds, and 

1ater that day hfs brother Wf1lbur was aloft for 59 seconds, 

for a distance of 852 feet. 

Ouring the sorne 80 years that fo11owed, the a1r

plane and air transportation have pecome routine and common-

place. \IIhl1e a few of commentators occasfonally marvel at 

the techno1ogfcal advances, they are mostly taken for 

granted. G-onvenience, comfort and cost have become the 

mode rn- day conce rn s. 

Ccontfnued from prevfous page) 
J. Int'l l., Vol. 4 at 111 (1910); 
VOrld's Arrllners (1962). 

Brooks, The 

2. Id. It was wftnessed by Benjamin Frankl in who, when 
med what use ft waSt made the famous reply: "What 
use 1s a newborn baby?". 

3. The flfght was made by Jean Pierre Blanchard Ca 
Frenchman) trom Philadelphia, Penns-:ylvania to 
Woodbury, New Jersey on Jan. 9; 1793. The ballon 
lffted up in the presence of President WaShington. 

·, .. 

-/ 
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It 15 no secret to note that along the way, as has 

happened wfth other modes of public transportation, govern-

ments steppecf in to regulate and control. Regu1 atory 

control of afr transportation may. for instance, be insp1red 

by natfonal defense considerations, national economfc fnfra

structure consfderations, considerations pertafning to for

e f 9 n e a r n f n 9 po we r and na t f 0 n a 1 pre s t i 9 e con s 1~ e rat ion s • 4 

It shoul d al so be kept in mfnd that fn economic systems 

wn1ch do not adhere to the free enterprise doctrine, 

government regul atfon of ai r transportation may be sfmply 

explafned as part of the overall governmental involvement in 

... the economy as a whole. 

The Uni ted States government experimented with a 

varfety of approaches from 1918, when airmal1 service was. 

inaugurated by Army pilots, to 1938 when the Civil Aeronau-

tics Act became law. For the n e x t 40 ye ar S t the pub 1 i c 

utflfty type provisions and policf~s of that law, as 

admfnfstered by the Civil Aer-onautfcs Board (with occasfona1 

intervention by the American President in decisfons affec

ting international air transportation) shaped the deve1op

ment of air transportation service and the afr transport 

4. For a good discussion of these considerations. see 
G1dwftz, The Polftics of International A'r Transport 
at 19-32 ·(19801. 
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industry.5 

"Ouring those 40 years, a verftable explosion of 

gr-owth and service 1mprove~ent ensued in the United States. 

But gradua11y, more and more academ1c economists began to 

Question whether the public would be better served by a more 

competitive regime, and in 1976-77 the CAB itself began to 

ease its tfght contrals on entry and pricing. In the wake 

of a rapid build-up of Admfnistration and Congressfonal 

fervor, the Air11ne Deregulation Act was passed in October 

1 978. 6 In thfs sense, one has a1ways ta remember that 

U n f te d St a tes der e 9 ur 1 a t f 0 nib e i t dom est i cor i nt e r na t f 0 na 1 • 

has been a "bipartisan" effort, drawing politieal support 

from both Democrates and Republ tcans. 

The underlying philosophy of the Oeregulation Act 

of 1978 was that "free market forces" woul.d better assure 

adequate and efficient air transport service for thfs now 

5 • For an 1 nt e ,.. est f n 9 d heu S'~ f 0 n 0 f the hi S ta r y 0 f - U. S .. 
aviation polfcy, see Lowenfeld, Aviation Law, Matthew 
Bender, New York, 1972 (2nd ed., 1981 J.' 

6. The Afrlfne Oeregulatfon Act of 1978, Pub. L. No. 
95-504, 92 Stat. 1705, codiffed in 49 U.S.C., Para, 
1 30'1 et se q • Se e a' s. a .. A Yi a t ion Law: Re c en t 0 ev el 0 p -
ments: The Airlfne Oeregulatfon Act of 197.8", Hary. 
Inti, L.J. at 385. (1979); Dubuc, "Sfgn1f1cant Legis
lative Oeve16pments in the Field of Aviation Law", 45 
J. Air L. & Com. at 21 (1979). 

. ' , 
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l 
mature fndustry.7 Under the Act, on a phased basis, the 

varfous regulatory controls have b,een relaxed and el imfn

ated; and the CAB 1tself was disbanded at the end of 

1984. 8 In terms of government intervention, the domestfc 

a1rline fndustry 15 now no more regulated than are shoe 

stores or computer manufacturers. 

With respect to fnternatf()nal afr service, however, 
. 

the United States shares authority with other countries, 

bec au 5 e (u n 1 1 k e i n ter na t ion a 1 s h f pp 1 n 9 ru 1 es) e a c h S 0 ver e f g.n 

has sole and complete jurfsdfctfon over its own terrf

tory.9 Therefore, no air carrier -may embark or disembark 

trafffc at any afrport without the sovereign's consent, and 

ft must comply wfth the tet'ms and conditions fssued byor 

agrèed wfth that soverefgn. As a c01nsequ.ence a vast network. 
;""1 

of fntergovernmental biLaterals und~r'ays a11 international 

air se r v 1 ç e. and Uni te d St a tes Con 9 rie s 5, co m pre h end e d th a t f t 
- 1 

could not effect1vely deregulate uni'laterally. In addition, 
1 

Congress recognfzed that the Itopenlt market that. assume'dly, . - . 
~ 

e x f s t s w it h f n the U n f te d S ta tes, a s s.u r e d '. Y do e s no tex 15 t . 
, --

7 • 
. ,..-- - ... ' 

, See Sa-ndell .... .Qeregulation - Has ft FfnalJy Arri'ved?", 
44 J.. A t r L. & C b m • a t 809 -a 1 a (1 9 7 9.> • " 

See Th~ Gazettè, sec~'o.n A"at 1 (Ja"n-. 2, l~ .. · . ' , 8. 
, 

9 • Article 1 of the' 1944 Chicago Conv~r'ltion. See supra, 
Chapter 1. 

) 

l ' ~ .. , 
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outside. 10 Foreign governments typ1cal1y own and ass1 st, 

or at least protect, their flag air1fnes, and often regulate' 

and restr1ct ~he commercial opportunf ties of non-national 

compet i to rs. Thus, the 1978 Oeregulation Act dea1t on1y 

p e r f p h e r a 1 1 Y w i i h i n ter n a t ion a -1 a f r t r ans p 0 r t a t f 0 n . 

Surprfsfogly, however, Congress in ear1y 1980 passed the 

International Air Transportation Competition Act of 

1979,11 which emphasized its desfre for a more competi

tive jnternationa1 regfme. 

Dealfng with international ai'r transportation, one 

sh()uld arso mention that even before Congress acted, there-

was a procompetftfve drive that reached into the interna-

tfonal arena. Al though there were earl fer spasmodfc 

efforts, 'ft was no..t untfl 1977 that the American government 

1ni tfated a major campa1gn to fnduce other governments to 
. 

e as eth e i r r est r f c t ive à t t f tu des b y 0 f f e- r 1 n 9 the 11) 1 n 

ex cha n 9 e f ne r.ef s e d ace e s s t 0 the h u 9 e l!'n i te d S ta tes mark e t -
~i 1) ) 

~cj 
10. 

11. 

See Ta,neja, U.S. International Aviation Poliel' at 
56-60 (1980); Nam",aC~t "U.S. International Aviation 
Pol1cy: Same Goal, New Attitudes", Air Transport World 
at 23 (May 1982). 

Internatfonal Air Transportatfon Competftfon 'Act of" 
1979, Feb. 15, 1980. Pub. L. 96-192, 94 Stat. 35. See 
also Wessberge, "The New U.S. Leg1slc1tion on Interna
tional Air Transport", 44 IrA Bull. at 1027 (Dec __ 24, 
1979); Dubuc & Jones, "Sfgnfficànt Legislative 
Developments in 1979 in the Field of Aviation Law", 45 
J. Air L. & Com .. at 942 (1980). -
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Place. 12 Oesp1te widespread skeptie1sm about United 

States aviation po1icy, a n~mber of countries - primarily 

those that felt thefr national air carriers had more to gain 

than to lose - moved partway toward the American objectives 

of" 0 pen s 1< i es': • 1 3 

The 1978 Deregulation Act, w~ieh mainly deal t with 

z domestic air services, reallzed the requirement for a period 

of adjustment to the new objectives, and provided for 

9 rad u a 1 e.1 i min a t f 0 n 0 f reg u lat 0 r y con t r 0 1 5 • w i t h n sun set n 0 f 

the CAB set six y~ars in the future. 14 Shortly after the 

Aet's passage, however, deep studies on the "suceess" and 

"fa1lure" of deregulation began te appear, with some conc1u-

ding that 'ft was too saon ta tell - partfcul ar1y in the 

11ght of sueh external factors: the interven1 ng reeession; 

the tempora ry groundi n9 of the OC -lOis; the air traffic 

con t r 0 1 1 e r 's '.s tri k e ; and massive fuel cost increases in 

12,. See Lowenfeld & Mendelsohn, "Economies, 
Law: Recent Developments in the World of 
Afr Charters", 44 J. Air L.' & Corn. at 
(1979). - 1 

Polities and 
International 
480. 488-492 

13. For those countrfes and the general characterfstics of 
the U.S. l'fberal bl1atera1s, see supra, Chapter II, 
Section v. 

14. 49 U.S. C.A •• Para. 1551(a)(4) (Supp. 1979). 

• 
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1979" .. 15 But now, sorne 7 years have passed; the CAB 

c10sed shop on December 31, 1984; and any distorting impact 

of the ~Iexternal" factors has greatly moderated. 'It 1s 

timely to assess the results of domestic deregulat10n and 

increased international compet1ti on.-

Ta better understand the fmP1 icatfons of develop

ments and trends emerging From the deregulated env1ronment, 

it is essential to have a clear picture -of what preceded. 

There are, in the writer's view, at least tWQ reasons why a 

discussion of United States deregulation of aviation should 

be preceded by a brief description of the pre-deregulation 

regulatory system in place in the United States for a period 

of sorne 40 years. First, deregu1ation was in part a 

r e a c t ion top e r ce ive d Il e x ces ses Il 0 f the reg u 1 a t 0 r y /~ e rio d • 

Secondly. and more fundamentally, American regulatory system, 

even before deregulation, was more flexible and less string-

ent than other systems in the world. The f0110w1ng d1scus-

sion thus 5ummarizes that 40-year- experience with the regu-

15. 
• 

For a discussion of the various arguments for and 
against deregulation, see, e.g., Dempsey, "The Rise 
and Fall of the CAB - Opening Wide the Floodgate of 
Entry", in Bradley & Haanappel Eds., Government 
Regulation of Air Transtort at 303-308 (1982); Lazar. 
Dere ulat10n of Hie anadian Airline Industr: A 

ey 00 s,or 0 n 0 a t 
Brenner, leet & Schott, Airline Dererulation, ENO 
Foundatfon for Transportation. lNC., Wes port at 10-12 
(1985) (hereinafter cited as ENO Study on Deregula
tion). 
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lated system that has been dfscarded, and the major develop-

ments dur1ng those four decades. 

The For t-y - Ye arR e 9 u 1 a t 0 r y S che m e 

After '!.arlfer floundering, a stable polfcy of air 

regulation began with econom1c regulatory prov1sfons of the 

Civil Aeronautfcs Act of 1938. "'fort y y,ears of experience 

und e r the Act set the <s ta 9 e -f 0 r t'h' ecu r r e nt e ra 0 f 

deregulation. 

The Civil A~on-aut1cs Act of 1938 16 

The industry's pleas for contr.ols on entry and 

price competition clearly repeated a paftern recurrfng 

throughout the history of economic regulatfon in the United 

States. In the late 19th century, be raflroads supported 

the Interstate Commerce Act as a device for protecting tt:t~ir 
~y 

market position. Large truckers and barge operators used 

s1mllar arguments to lfmit priee competition and obtain 

rout~ protection in the 1930's. The legi.slatfve history of 

the Civil- Aeronaut1cs Act s1mply comported w1th one of the 

16. S2 Stat. 973 (1938) (current version at U.S.C. J)ara. 
1301-1542 (1976))._ The name of the Act was subse
quently changed to the Federal Aviation Act. 

.., 
t 
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principal theories of economic regulatiQ,]1: that. as a rule, 

restrictive legislation 1s secured by the affected industry 

and 1s des1gned and administered primar11y for its 

benefit. 17 

The mai n impetus for pavi ng the way te pass thi s 

comprehensive statute was the industry's desire for protec

tion and ffnancial stability. Government control and econ-

omie regulation were therefore regarded, at that time. as 

necessary to foster the growth of an infant industry. In 

this sense, "the proponents of more comprehensive air 

carrier regulation found unit y in 

future". 18 

of uncharted 

The 1938 Act created the Civil Aeronautfcs Author-

1ty, an independent reglilatory agency composed of five 

members (with no more than three trom the same pol1t1cal 

party), appofnted by the President subject to the advice and 

conserllt of the Senate. The Civil Aeronautfcs Authority 
$ 

wou1d be redesignated as the Civil A e r 0 n a u t 1 c s Boa r'd ( CAB ) 

17. Stigler, "The Theory of Economie Regulation", 2 Bell 
J. Econ. & ~mt. Sei. at 3 (1971). It 1s be11'ë"Vë"à 
tnat stigTër versimplffied, fndeed dfstorted in sorne 
cases, the reasons for these laws. However t his 
fnterpretation was generally accepted by 1;~e deregula-
ti on movement. ' 

18. Jones, "Licensing of Domestfc Air Transportation", 30 
J. Air L. & Corn. at 115 (1965). 
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in 1940. Since ttieR.~ the CAB had the responsibil1ty of 

administering the economic regu1ations of the airlines. 1S 

The Board was guided by a Declaration of Policy in the exer-

cise of fts powers and duties. The fol10wing polieies, 

inter alfa, were to be consfdered in the public interest and 

in accordance wfth public convenience and necessity: 

19. 

(a) The encouragement and development of 
an air transportation system properly 
adopted to the present and future 
needs of the foreign and domestic 
commerce of the United States, of the 
Postal Service. and of the national 
defense; 

(b) The regulation of air transportation 
fn 5uch manner as to recognize ~nd 
preserve the fnherent advantages of • 

..1-assure the highest degree o-f safety 
in. and foster sound economic condi
tions in, such transportation, and to 
fmprove the relations between, and 
coordinate transportation by, air 
carr.ier; r 

(c) The promotion of adequate, economical 
and efficient service by air carriers 
at reasonable charges, withQut unjust 
discriminations, undue preferences or 
advantages, or unfair or destructive 
competitive practices; 

(d) Competition to the extent necessary to 
assure the sound development of an air 
transportation system properly adapted 
to the needs of the foreign and domes
tic commerce of the United States, of 
the Postal Service, and of the nation
al defense; 

(e) The regulation of air commerce in such 
manner as to best promote fts develop-

49 U.S.C. Para. 1321 (1976). 
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me n tan d sa f e ty ; and 

(f) The encouragement a'ld development of 
civil aeronautics. 
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These guidelines and the other econom1c provisions 

of the 1938 Act were, almast w1thout change, reenacted in 

the F.ederal Aviatfon Act of 1958. 20 Togeth.er the 1938 

and 1958 AC,ts and the Board they created, formed the back

bone of the regu1atory system which daminated the American 

air transport industry fram 1938 to 1978. This system has 

often been referred to as one of "regulated competi

tfon",21 Le. in the words of the 1938 and 1958 Acts 

"competition to the extent necessary ta assure the sound 

deve10pment of an air transportation- system." 

The \aboVe-QUated gu1delines (Declaration of 

Policy), however, were strongly cr1tic1zed by many as being 

both vague and fncons'fstent. 22 Crfticfsms stemmed from 

20. Pub. L. No. 85-726, 72 Stat. 731 (codif1ed at 49 
U.S.C. Para. 1301-1542 (1976)). 

21. See, e.g., Haanappel, An Ana1ysis of U.S. Deregulation 
of Air Transport and its Inferences for a More libera1 
Air lransgort Poticy in Europe, Councfl Of Europe, noc. ASIE (36) 3 at-r{May 21, 1984); Call1son, 
"Airlfne Oeregulatfon - On1y Partfally a Hoax", 45 J. 
Air L. & Corn. at 966-969 (1980). -

22. See, e.g. t Caves, Air Transport and Its Regu1ators, 
MA, Harvard UniverSTty Press, Cambridge aï 126-127 
(1 962 ) ; 0 u pre, nA Th i nie 1 n 9 P ers 0 n \ ~ Gu 1 de t 0 En t ry / 
Exit Deregul~t10n in the Air11ne ~dustry", Transp. 
L.J. at 303 (1977); Sandell, op.-cit., note 7, lat 
ll'OT:" . 
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the fact that the Authority/Board was expected to both pro-

mote and regulate air transportation. It was po1nted out 

that achievement of some of the expressed 90als-, such as 

that of sound economfe cond1tfons, mfght direetly conflict 

w1th other objectives, such as the prevention of unjust 

priee discrimination. This conflfct left the CAB with 

considerable discretion in its administration of the Act. 

Board's decfsions were final, subject to court review, but 

even here the Act provided that the "findings of faet by the 

CAB, if supported by substant1al evfdenee, shall be conclu-
", 

sive." This was an essentfal barrfer to efforts to overturn 

CAB deefsions, particu1arly sinee the nffndings U in most 

route and rate proceedings (which were at the heart of the 

regulatory scheme) were predictive or judgmental in 

character. 

Other sections of the 1938 Act dealt with controls 

over exit and entry. fares and routes. The CAB's author1ty 

over entry 1nto the a1rl1ne 1ndustry was rooted in 1ts power 

ta issue a "certificate of public convenience and neces

sity .. 23 which was required before an airlfne ,m1ght engage 

in the business of public a1-T' transportation. The Pol1cy 

23. The CAB had limfted authority to grant U.S. (but not 
Foreign) a1rl1nes "exemptions" From the cert1ffcate 
requirement, and From certain other requi rements of 
the Act. 
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standards di scussed above were used in deciding whether or 

not the certificate was required by public convenience and 

neces.sfty.24 In addition, the applicants were reQuired 

to convince CAB that they were "fit, wi11ing and able"~to 

perform the proposed transportation "properly". Any aba n-

donment or suspension of service also required p.rior Board 

approval. 25 

As to tariffs, the Act requ1rel every carrier sub-

ject ta Board regulation ta file its tariff schedule w1th 

the CAB ta keep ft open for public inspection and ta observe 

ft 50 long as ft was in effect. Tariffs could only be 

changed on 30 day' s notice unless the Board permftted a more 

rapfd change. 

Finally, route control was éxercfsed by placfng 

restrfctive conditions on the certff1cates issued by' the 

24. The 1938 Act did contain a "grandfather" provision to 
a s sur e th e a w a rd 0 f ce r t 1 f 1 c a tes t 0 e x 1 s t 1 n 9 a 1 r 
carrier for operations they were performfng. olt 15 a 
s1gn1f1cant and often criticized aspect of CAB pol1cy 
that, between 1938 and 1978, no new "trunk'· (Le. 
major) carriers were certificated to engage in sche
d u 1 e d air t ra n s p 0 r t . l n the me a n t 1 me, som e a f th 0 s e 
e x f s t f n g Il t ru n k • car r 1 ers me r 9 e d w f t h the r es u 1 t th a t 
in 1978 there were eleven such carriers left. of whfch. 
the "big four" were American, Eastern, TWA and 
United. 

25. However, the CAB dfd not have authority to restrfct 
the rights of airlfnes to change schedules or equfp
ment. As ta CAB policy toward non-scheduled ("supple
mental") airlfnes. see infra Chapter V. Section II. 

--, ,- -
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Board. Certfficates specffied the points between which the 

transportation was authorized and the type of service to be 

rendered. 

Wh1le rate and route regulatfon had t~e most direct 

and visible impact on publfc service, the CAB a1sn exercised 

a broad range of other economfc controls over the ail'" trans

portation fndustry. Hence, ft could (and did), prescribe in , 

detafl the accounts and records to be maintained by air-

1 ines. and the reports to be submitted. Agreements between 

airlfnes had to b~ filed with the Board, whose approval was 

'required fol'" certain specified interlocking relatfonships, 

and for air transport related mergers,26 consolidations 

and acquisitions of control. At the same time, however, CAB 

approval of such agreement~ granted immunity from the gener

al antitrust laws. 27 The CAB also .was authorized to 

26. Mergers were most often fnspired by the "faf1ing 
business doctrine n

, i.e. a strong carrier taking over 
a flatering one. The major value of a merger for the 
stronger carrier was to obtafn the route authorfty, 
the route network of the weaker carrier. For a 
df-scussfon of thfs concept and the other agreemen~;;, 
see Intravfa, American Aviation Po11cL: capacit~, 
Competition and Regula~1on, unpublfshed thesis, ReGi 1 
University C1977}. 

27. Antitrust statutes, such as, the Sherman and Clay ton 
Acts, prohibit commercial llrattices (e.g. priee-fixing 
agreement, capacity agreements etc ••• ) in restrafnt of 
trade and make them subject {to both civil and criminal 
pen.altfes. For regulated afrlfnes these agreements, 
normal1y 111egal, could, however, become permfssfble 
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fnvestfgate and terminate "unfair or decepttve practfces or 

unfair methods of competition in air transportation".28 
. 

It should, however, be noted that regulat10n of 

international air services differed from domestfc afr 

services. Most sfgnificantly. CAB decisfons with regard to 

internatfonal route applications of both United States and 

Foreign carriers were subject to "the approval of the 

President".29 The Supreme Court eventually held the 

Pres1dent's dec1sfan ta be unrev1ewable. In addition, 

Foreign carriers applications were general1y bottomed on 

pre-existing bf1aterals that granted route rights to the 

afrlfne designated by the foreign governments. 30 This 

alone was almost invariably considered sufficient ta <ffleet 

the statutory standard applicable to the grant of Foreign 

airline route applications (that the proposed transportation 

(contfnued from previous page) 

28. 

29. 

ff approved by the CAB upon a "public fnterest" test. 
Se e t for 1 n s tan ce, "-s h 0 w Cau seO r der ". i n f ra, Cha pte r 
VII, Section I. 

1 

See infra Chapter VI, Section II. 

For more detafls, see O'Connor, An Introduction to 
Air lin e Eco nom i cs, Pra e 9 e r Pub 1 1 s h ërs. New Y 0 r k a t ~ 
30 et seq. (1982). In this respect, one has to remem
ber that foreign carriers were not permitted io engage 
fn domestfc traffic (i.e. cabotage). 

30. Technfcally, foreign a1rlines appl1ed for and rece1ved 
ft p e rm.f t s" rat he r th an" ce,. t.i fic a tes" . 

L 
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"will be in the public interes-t"). 

As with its authorfty over international routes, 

the CAB had ta share int~rnational rate authorfty with 

foreign governments. The obvfous complexfties were'~ greatly 

amellorat'd, ln practlce, by broad worldwlde accepjance of 

the International Air Transport Association (rATA) as a 

forum for meetings and rate agreements among international 

carriers, subject to approval by interested governments. 

Pre-Oeregulatfon Major Oevelopments .. 

Durf ng the peri od from 1938 to 1978, the CAB had. 

on the whole, fafthfu11y and competent1y carried out, its 

vision of the basic statutory directives of the 1938 Act. 

It succeeded in expandfng scheduled servfce to every city of 

apprec1able sfze fn the United States, encouraged route and 

service cQmpetition among the exfstfng carriers, and promot-

ed the growth of the industry. \IIi th few excepti ons, the 

defects fn such regulatory scheme were not the result of 

erroneous Board polfcy, but were instead inevitable products 

of the Act ftself and the Board's difficulties in reconcf-

11ng the conflicting mandates fmposed on it by 

Congres s. 31 

31. Kelleher. ·Deregulatfon and thè Practicfng Attorney", 

- ..... 

'-
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In fact. the 40 year~ of regulation wftnessed truly 

phenomenal growth in 

transportation. 32 

bQ'th,.' domest1c and 
/ 

/ 
\ 

1 

international air 

Oomestfcally, United States carriers received, over 

the years, many new route authorizations. The /llumber of 

certificated domestfc route miles of the leadi{1g 

carrfers 33 had remarlcably increased durfng 1 thfs periode 

The number of American city pairs connected by convenfent 

carrier service grew in step with expan~ed route miles. 

Internat10nally, 11mited service was provided in 

1938 by a handfu1 of scneduled United States carriers 

(prfmarily Pan American Afrways and fts related companfes) 

and some 6 sfgn1ficant foreign-f1ag carriers. 8y 1978 these 

nu m ber s ha d i n cre a s e d t 0 21 A me r 1 ca n - and 73 for e f 9 n - f1 cf 9 
~-,---

carr1ers. 34 

(contfnued from prevfous page) 
44 J. Af r l. & Com. at 268-270 {1978-}. 

32. Most of the fo1'low1n9 data are taken from the CA.B 
Report to Congress (Ff scal Year 1978); ENO Study on 
Oeregulat1on, (OP_ cft., 'note 15; Mandell, Ffnancfng 
the Capital Requ1rements of the U.S. Afrlfne 111 the 
1980's, lexingfon Books, T'O'rcffi"fO(1979). -

33. I.e .• American, Delta, Eastern, Northwest, TWA and 
United. 

34. See lUP t' nqte 32. rt shoul d be noted- h~re that a 
subs an al number of U.S. and fore1gn charter 
ca.rriers a1so operated 1nternatfo~ally in 1978. 

~ 

~" . . ~ . '.-
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f, 

Air passenger tr~f'f1c grew at an amazfng rate. The 

number of passengers (domest1c a~d fnternational) carried by 

Un1ted States c'arrfers increased from a l1ttle over one 

mfllion in 1938 to almost t67 mf111.on in 1978. A1so, in 

1978. foreign ca·rr1ers carr1ed some 16 million passengers to 

or From thé United States. 

W1th fncrease f-n average 1ength of journey~ there 

wa~ an even greater growth fn Vnfted States carrier revenue 

pusengers miles, from 533 milli.ofl fn 1938 to 219 billion in 

1978. 35 

There fs no doubt 'therefore that the air transport 
." 

1ndustry gréw ta be one- of the na>tfonls major industries. 

Over the four-decade - per1àd. revenue fncreased from $58 

million to $22.8 billion.- Total afr11ne a-ssets rose from 

$100 mfllfon in 1938 to over $17 billion in, 1978. 

Fràm another angle, the air transport fndu5try a1so ' 

became a major employer. Total dfrect a1r1fne emp10yment 

fncreased from about 13,000 to wel] over 300,000. Further

more. hundreds Of thousands of employ~es held jobs in 'thl! 

manufactur1ng of cfvfl transport afrcraft, engines, and 

accessories; at airports; in travel agencies; and in the 

vas t ra n 9 e 0 f 0 the r rel a te d se r vic e t S U P ply a "d s u p po r t 

35. 
, 

One passenger travelling one mfle 15 eQuivalent ta one 
revenue pa$~engep mfle. 

.' 
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actfvitfes. 

In this regard, one has to remember that the air 

transport industry had met the Congressfonal objective of 

assfstfng 'the "national defense". As, reported by the CAB in 

its 1942 Annua1 Report to Congress: 

"Pearl Harbor brought real meaning and new 
force to the national defense standard 50 
wfsely written into the Civil Aeronautics 
Act durfng peacetime .... ~ 

The air carriers, domestfc and international, went on" war ... 

time footing, and contributed remarkably to the war effort. 

Consequertt1y, they helped break the Berlin blockade, provid

e Ct -~_t an t 1 f ft i n the K 0 r e a n and Vie t n a m wa r s, and pro -

vided emergenc~~evacuation assistance in dozens of other 

crftical situations around the globe. The formal Civil 
~ 

Res e r v e Air f1 e et, a va il ab l e w i th cre w s for m 11 i t a r..y cal 1 u p 

a t de f f ne d s ta 9 e s 0 fi na t f 0 n ale mer 9 e n c y, con ta ,1 ne.d i n 1 978 

" some 298 commercfa1 aircraft, of whictl 216 wére large inter-

continental unfts. 36 

Sfgnificantly", technologieal development was spec ... --
tacular, not on1y fn a1rcraft, but also in the air transport 

system infrastructure as well. Concentratfng Just on air-

36. The U.S. air transport system, by far the large.st in 
the worl d, was indeed the best tn Just about every 
respect. And thfs contributed. in no small measure, 
to the worldwide supremacy of the U.$, aerospace 
fndustry~ exportfng as ft did many billions of dollars 
worth of aircraft, engines, parts, etc •••• 

., .'" ,Y. 

" , 
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craft, however, thfs four-decade period witnessed evo~utian 

from the prapeTlor driven 21-passenger OC-3 to the 400-seat 

w1debodied Boeing 747 jet that in addition to a full passen

ger Toad has cargo capacity equal ta the full laad-carry1ng 

ab11ity of five DC-3's. Aircraft non-stop range, with full 

payload, gre~ ta over 6,000 miles. Accompanying these deve-

lopments, were great 1mprovements in safety, speed, comfort, 

and overall convenience for the users of air service. A 

truly fntegrated "air transport system" was developed that 

enabl ed the publi c to buy th:kets fro'm vi rtually any ai rl i ne 

for travel on multiple air1 fnes, and to check baggage at 

point of orig1n for de1 ivery at destination regardless of 

hOIN r airpTane or a1rline changes were made enroute. 

Ove r the f oJu r - de c a d e p e rio d 0 f a f r reg u 1 a t 1 0 n • 

there were a150 changes in the structure of the United 

States afrline fndustry. A number of the ori g1 nal ngrand-

father a trunk-lfne carriers merged with or were acquired by 

other afrlines;37 there were no bankruptcies among them. 

Durfng the same period. new categories of carriers, as well 

as new carrfers, were licensed, fnclud1ng, 8 local service 

and 3 a11 ,ar90 companies, and 10 charter air1 fnes by 1978. 

This latter. group' p1ayed a sfgnif1cant role in offer1ng 

lower pr1ced transportation and developeâ!., a strong prese.nce 

37. See supra (footnotes 24 and 26). 

.. \ -
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in certain markets, partfcular1y for transatlantic 

f11ghtS. 38 
\ 
''''', 

In only one respect did th~ airl1nes perform poor-

ly. Compared wfth other broad industry groups, the airl fne 

business was nct very remunerative. Coincidentally, 1978, 

the last year of regu1ation, was by a wide marg1n the most 

profitable year yet experienced by the industry.39 

Notwfthstandfng prob1ems and fnadequacies that 

exfsted, few could reasonably deny the br1l1 fant success of 

the 1938 regu1atory scheme. There was a high l evel of 

public satisfaction with United States air1fnes. A United 

States News and Wor1 d Report survey revealed that out of 21 

defined categories of United States industry, the a1r1fnes 

were rated the highest for " g1ving the customer good value 

for money n. 40 

38 • . oF 0 r ma r e de ta 11 s. se e f n f r a Cha pte r V. Sec t f 0 n 1 1 . 

39. See ENO Study on Deregu1atfon, ~ cft., note 15, at 
7. 

40. See "Public Trust in Business: It's Increasing But-n, 
U.S. News and World Report at 28 (June 27,1977). 

.. 
.. ' 
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SECTION II THE ADVENT OF' UNITED STATES DOMESTIC 

DEREGULATION 

Desp1 te of" the remarkable deve10pments that had 

tak:en pl ace under the regul atory sc~eme created in 1938, and 
. 

wfde publ ic satisfactio.n W'fth the airl ine system, air regu-

1at'fon gradua11y came under fncreasing criti,cfsm, par,t'feu-. . 
1ar1y from academic economfsts. Thfs gained momentum i·n the 

m1d-1970s and, between 1977 and 1979, a verit~ble' revol-ution 

was accompHshed in both domestic and international United 

States air transport policy. This Section i5 an overview of 

th.e dev.elopments in the American domestic aviation industry~ 
• Il 

the next will examine the feasfbtlity and the desirabflity. 

o'f exporting the pr1nC1P1J of an interna1 POoT1C~ to the 

international arena. 

The Steps Towards Deregulation 

~ 

A 1 th 0 ~ g h d ~ 9 u 1 a t i .0 n 0 f the i n dus t r y h a d n e ver J .. 

. . 
been serfously consfdered by Congress untfl mid-1970s. the 

problems resul ting from the system u'nder the 1938 Act had G 

been ~iscussed since the Truman Administration. The basic 

issue, as might be expected, was the relative desirabf1ity 

of free competftion in thfs 1ndustry, as compared with the 

tlght government control of entry, exit, pricfng and other 
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competitive matters. A study by Lucille Keyes in 1951 

concluded that there was no available evfdence of any need, 

or va1id argument, for federal control over entry, or for 

government~ protection of individual carr1er revenues. 41 

She was later ta write that protective regulation was no 

more essent1al to assure "the provision of an adequate 

supply of air transport services ... than ft is necessary ta 

secure an adequate supply of soaps, doorltflobs, or 

automobiles".42 

Richard Caves, in his classiç study of air trans-

portation in 1962, concluded that "the air transport has 

character1stics of market structure that would bring market 

~erformance of reasonable quality wfthout any economic 

regùl atfon. 43 

.. In 1972, a study by William Fruhan contended that 

the CAB actually exercfsèd more direct control over a 

carrier's competitive position and "relative profftabllity 

than' management does". With pdci ng~emoved as a competi

tive tool, the afrl1nes have been forced to compete in terms 

41. 

42. 

43. 

Keyes, Federal Control of Entry into Afr TranSGorta
tion, MA, Harvard University Press, Cambridge (1 51). -
Keyes, "A Reconsfderatfon of Federal Control of tntry 
inta Air Transportatfon", 22 J. Air l. & Corn. at 197 
(1955). 

Caves, op. cft., note 22. at 171. 



• 

1 
, . 

" 

11 .. sis 

130 

of schedulfng and. inflfght amen1t1es, such as mea1s, movfes 

and onboard pubs. 44 

Notw1thstanding increasing crftfc1sms and occasfon

al CongressfonaJ grumbles that led to minor regulatory 

changes. ft was not untl1 1975 that certain factors began 

combin1ng for a successful push to deregulation. Tradition-

al American distrust of government regu1ation 1n general 

became focused on air transportation through various econ-

omic, polftfcal and regulatory developments. 

Adversfty struck the 1ndustry in 1970, when a large 

fn,c,rea4ie fn capac1ty (resu1tfng From the ,a-dvent of wfde

bodfed jet aircraft) cofncided wtth a serfous economic 

recessfon. Thfs, in turn, led to widely critfcfzed CAB 

regulatory p.o 1 fctes. incl uding a four-year moratorium on all 

oew route cases, and approval of a series of agreements 

among carriers to limft capac1ty over certain major 

routes. 45 In the meantfme, CAB prfc1ng policies were 

fncreasingly vfewed as foster1ng 1nefffciency, h1gher costs 

44. Fruhan. The F1ght for a Competitive Advantage at 51-67 
(1972 ). 

45. See, fn general, Basedow, "Comma,n Carriers: Contfnufty 
and Dfsintegration in U.S. Transportation law", 18 
European Transport Law at 352-54 (1983)j Intravfa, 
op. cil., noteZ6. 

i, 
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and higher pr1ces. 46 Cri tics pofnted to the experfence 

of several intrastate carriers in Texas and California (not 

reg u lat e d ~y the CAB) th a t cha r 9 e d 1 0 w e r p e r m f 1 e far e s for 

comparable distances than the CAB regulated airlfnes, and 
.... 

operated more profitably.47 

A ft e r 1 97 0 , i n f1 a t ion bec am e a ma j 0 r con c e-r-n for 

the wh 0 l e na t f 0 n and, due toi n cre as 1 n 9 f u e 1 cos t, par tic u -

larly for the airline 1ndustry.48 There were of course 

external factors - most notably the OPEC coup of 1973 wiA:h 

respect to 011 priees, and the disintegrat10n of the fnter-

national monetary system. But there was al so a 10ss of 

confidence in the economic managers, whose predictions and 

formulae seemed to bear less and less resemblance to what 

\ 
46. A major target of attack was the tendency of sorne 

47. 

48. 

afrlfnes to engage in schedule competition, which 
reduced load factors (occupancy rates). 

See, e.g., Jordan, Airl1ne Re,ulation in America: 
Effects and Imperfections at 12 et SeQ. (1970); 
Reeler. "A1rl1ne Regulation and Market Performance", 
3 Bell J. Econ. & Mgmt. Sc1. at 399 et se~. (1972); 
Brè'"Y'ë"F", "Analyz1ng ltegulatory Fallure: M smatches. 
Less Restrictive Alternatives and Reform". 92 Harv. l. 
Re v • a t 5 88 (1 978 - 7 9 ) • 

l n Sep te m ber 1 974 , Pre s f den t For d con yen e da· Su mm f t 
Conference on Inflation" which unanfmously recommended 
deregu1ation as means of lower1ng prices. See 
Behrman, ·Civil Aeronautfcs Board", in Wflson Ed •• The 
Po11tfcs of Regulation at 102-103 (1980). -
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people could see and fee1. 49 In general, airl ine opera-

tfng costs soared, whfle traffie was aga~n hurt by reees-

sion. One result was a series of Fare increases. 50 

• Deregulatfon promised one remedy among others in the form of 

1 0 w e r t r ans p 0 r t a t f on far es. . 
In the United States, the post-Watergate public had 

become seeptical of the practices, of 11h1g government" 

gener:.ally and of econom1c regu1atory agencies in 

part1cular. 51 · It was an fdeal environment for deregula-

tion theories Ato gain support. Therefore, ft was not sur-

pris1ng that on tak1ng office in January 1977, President 

Carter fo110wed the advfce of hfs White House aviation 

advisors to support strongly the domestic aviation deregula

tion movement a1ready under way for fts twofold pol1tfcàl 

value: a regulatory agency could be dfsmantled, fulf1111ng 

e1ect1on promises of "sma11 government/l, whi1e at the same 

time voters would 'be pleased by cheaper air fares. 

But even before Carterls electfon, two influentfal 

49. See Lowenfeld. "Deregulatfon of Aviation in the Uni ted 
States", in Kean Ed., Essays in Air Law at 156 
(1982). 

50. Average domestic passenger mfle fncreased Form 5.50~ 
fn 1967 to 7.79t fn 1976. 3B$ of that fncrease 
occurred 1...n the single year 1973 to 1974, see the CAB 
Report to Congress 1977. 

51. See lowenfeld. op. cft., note 5, at 5-2. 

• < 
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reports were released towards deregulat1on. One was a 

special CAB staff study on regulatory reform, dated July 

1 975. It advocated an end ta the r1gorous regulatfon of 

fares, rates and entry by the CAB: 

n ••• protecthe entry control, exit con
trol, and public utflfty-type price regu
lation under the Federal Aviation Act are 
not just1 fied by the underlying cast and 
demand characteristfcs of commercial air 
transportation. The fndustry i~2naturally 
competitive, not monopol1stic." 

The study recommended that protective entry, exit and public 

u t i 1 f ty - P rie e con t r 0 1 i n Il dom est 1 c air t ra n s p 0 r t cl t ion Il b e 

elimfnated within three to five years by statutory amend-

ment. tt 15 worth noting here the specifie reference to 

-domestfc ai r transportation". In fact, the last paragraph 

of the 1ntroductory portion of the Report clar1f1ed thfs 

point by stat1ng that "attention has been directed prfmarily 

to the 50-State non-specialfst fndustry •••. The study has 

not focussed upon international air transportation, where 

the fnstitutional and 1egal framework 1s of an entfrely 

di fferent na ture". 

At about th1s same t1me, an influent1al study was 

released by the Subcommfttee on Administrative Practfce and 
'. 

Procedure of the United States Senate Judicfary Comm1ttee, 

52. Repr1nted ln 41 J. Air L. & Com. at 601 (1975), 

·f 
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headed by Senator Edwa rd Kennedy. 53 The Report reeom-

mended that the focus of the nation's aviation policy shou1d 

s h ft t f rom pro mot i n 9 the we 11 - b e f n 9 0 f th e a v fat f 0 n f n d us t r y 

to making fts service economiea11y available to more of 

A me rf c a n pub l i c . TO achfeve thfs end, the Report stated 

that "increased competitfon would force down priees ... if 

carriers were free to set prices ... firms would experiment in 

offer1ng consumers different comb1natfons of price and 

service." The CAB practices. the Report concl uded, whfl e 

effective in promotfng fndustry growth, technologfcal 

improvement and reasonable fndustry profits, had not been 

effective in maintaining lower priees. 

W1th the sudden mushrooming of anti-regul atfon 

sentiment, in October 1975 President Ford made public 

proposed leg1s1ation on regulatory reform under the title 

"Aviatfon Act of 1975". The legis1atfon was aimed at stfmu

latfng priee competition, e1fm1natfng entry barr1ers to new 

markets and altering the basic function and purposè of the 

CAB. 54 A1though the proposed Act was not adop-ted by 

53. Oversfght of the CAB Practfces and Procedures: 

54. 

Hearfngs Before the Subcom. on Admfn1strative Practice 
and Procedure of the Senate Corn. on the Judicfary. 94 
Cong., lst Sess. (1975) (hereinafter cited as Kennedy 
Hearings). 

Proposed Aviation Act of 1975, 
94th Cong., lst Sess. (1975). 

S. 2551, HR. 10261 • 
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Congress, 'ft started the 1egislat'fve process that culminated 

in the A'frline Oeregulat1on Act of 1978. 

It should also be noted that even before the 1978 

Actls passage, the CAB itself, as earl fer shown, had begun 

its own administrative journey on the road to deregulat1on. 

Fi r st, the For d Ad min 1 st rat ion f n Mar ch '1 975 ~ P P 0 f n te d J 0 h n 

Robson as Chafrman of the CAB to succeed Cha1rman Robert 

Timm, who had been a strong advocate of increased regulat10n 

and an enthusfastic supporter of the capac1ty limitation 

agreements. Wfth Robson in office, the CAB started to relax 

its regulatory po11cies. Suppl ementa 1 a 1 rl1 nes were g1 ven 

greater opportunit1es by expanding the scope of perrnissible 

charters. The CAB a1so perm1tted greater carrfer flexfbf-

lfty to reduce fares. These first cautfous moves ga1ned 

1ndeed enorrnous momentum under Chairman Alfred Kahn, appofn-

ted by President Carter in June 1977. Schuman, who was 

1 n f lue n t f a 1 '1 n c h 0 0 sin 9 K a h n 1 s a f d s h e wa s con vin c e d b Y 

h f s : 

"seven page exposition on the ai rl fne 
fndustry, why ft 1s regulated, how it 1s 
regulated, and why 1t ought to be deregu
lated ••• he was the perfect fellow who had 
the theory, a fine economist, as 1 am sure 
most of you know, but he coul d descr1be 
this issue in a way that some poor, tfred 
overwor~5d young woman coul<t even under
stand ... 

Although Kahn 1eft office only in late 1978 (ta become 

55. Mary Sctrttman. Av1at1or. Daily (Sept. 4, 1977). 
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Chairman of President Carter's antf-1nf1ation program), his 

efforts at the CAB will not soon be forgotten. He was never 

slow to tell the public and the afrlfnes, what he' hoped to 

do: 

... 

"So what I am trying to do, to put ft in 
the broadest possible terms, i5 to remove 
the me d d 1 f n g, pro tee t ive and 0 b s t ru c t ion -
i st hand of government, and to restore 
this industry, insofar as tgs law permits, 
ta the rule of the market. Il 

Under the leadership of Kahn, the CAB commenced its 

first major low-fare route case, in which it expressly 
,) 

requested parties te explore whether the authorfty to enter 

a market shoul d be permissive and whether more than one 

applicant shouVd be granted authorfty in each city-pair 
/ 

57 market. A year later, the CAB went further and proposed ta 

award multiple authority ta all qualified applicants by 

non-hearing show cause proceedings, eliminating the lengthy 

hearings of the comparative selection process and the 

restriction of entry te a single carrier. 58 There was 

a1so far greater receptivity to fare reductfons. 1 n th i s 

- regard, the CAB had decfded (by the late, fal1 of 1977) not 

toi nt e r ven eth r 0 U 9 h pra mu l 9 a.,ti 0 n G f dis cou n t far e pol ici es 

and had adopted the view,that a110wing airlines to implement 

the i r ow n p ri c i n 9 st rat e 9 i e s cau 1 d s f 9 nif f c a n t 1 y 1 m pro v eth e 

56. 

57. 

58. 

-S~ e A v .. a t ion W e e k & 5 P ace Tee h • a t 3 7 ( Mar. 6, 1 97 8 l-
i 

Ch 1 ca 90 - Mid w ay L 0 W - Far e Rou teP roc e e d f n g t 78 CAB 454 
("1978). 
Oale 1 and Servi ce Case, 78 CAB 593 (1978). 
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economic performance of the 1ndustry.59 

stressed this point by stating: 

Cha1rman Kahn 

"The law prohfbits depart'ure From tariffs, 
but departure from tariffs are good for 
competition. Rebat1ng as we see ft 1s a 
consequence of non-competitive rate 
levels, and the b6Ô t theoretical remedy 1s 
to reduce fares." - -

The Adm1nistration ' s stance added support for 

deregulat1on, but the movement was also helped by 1mproved 

1ndustry profftabl1fty. Some attrfbuted the 1ndustry 1 s 

profitabflity ta 1fmfted deregulatian of the CAB-regulated 

carri ers. 61 One has ta admit, however, that durfng the 

p e rio d f rom l 976 ta l 97 8 the f n dus t r y wa s me rel y exp e r 1 e n ""1 

eing fts traditional eyclfcal upturn after thè sharp dawn

tu rn in 1975 • 

.... _\ The r e w ~ s, .0 f cou r s ~. ma j 0 r r e s 1 s tan c e f rom mas t 

fr carriers ta any sign1f1cant relaxation of regulatfon. 

rhefr main concern was that deregulatfon, consfstfng Qf 

n 0 t h f n 9 ma r eth an" un t r f e d the 0 r 1 e san d u n b ri dl e d rh e ta r f c" • 
-

would disrupt the fndustry. dofng away with the ~stem which 

59. See Bal1ey, Graham & Kaplan,' Oeregulat1on the Afrlfnes 
- An Economie Analysis 12T (1983). 

60. C1ted in Business Week at 128 (July 24, 1978). 

61. See, e. 9 •• 
- How the 
Com:, No. 
note 1. at 

Kelleher , "Oeregulat1on and the Tro-glodytes 
A f rH "es' Met Adam Smf th·.. 50 J. A f r L. & 
2 at 302-303 (198S); Sandell-;-op. en-=-; 
808. 
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had taken almost 40 years to develop.62 Oppositfon al50 

stemmed from airlfne labor unions;- and ffnancfal 

instftutions with investments in the industrY. Thefr argu'-

ments éovered a broa'CI range of concerns, including: 63 

. ( 

62. 

deregul atfon woul d jeopardf ze , safety 
and 64'terlining as well' as waste 
fuel; 

c.:oncentratfon of servfces on denser 
routes' would lead to overcapacfty on 

/ those routes and a diminution of ser
vices on les.s popular ones, especfal1y 
ta and from small conimunit1es; 

more competition would reduce the num-
. bér of passengers per fl fgtlt and ser

vices would be wastefully dup11cated; 

destructive and predatory priee compe
tition could occur and only the major 
carriers could weather these cfrcum
sta~ces ; 
\ 

reduced abil ity to re-equ1p and to 
f 1 na ne e 0 t h ~ r a v a fla b 1 e te ch n 0 log f cal 
advances; and 

adverse fmpac,t on airlfne employees. 

• 

Taneja. Air1 fnes\ in Transition at 1-2 
r"esponse to thesecrft1cfsltls. Rahn safd: 
dflemma R, supra note 60. 

(1981). ln 
RThat 1 s. ou r 

63. The followfng arguments are taken from IATA Stu(,ty,t on 
Aviation Dèrerulatf Pn, Geneva at 6-8 (Dec. 1983); 
Taneja •. 2!.:. ct .... note 10, at 29 et seq.; Sandell. 
op. cft., n-oté 7. at 80a èt seg,., 

64. Although -these crft,icisms are rare1y heard today, the
ot~er arguments ment10ned hereafter are stfll ,being 
expressed. 

., -, . 
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Notwithstanding the valftljty of these arguments. 

the Congress continued to hold discussions and hearfngs 

re1at1ng to economic regulations of the domestfc air trans

port 1ndustry.65 Realizfng the momentum ~ch1eved by the 

,deregulation movement,' many air carriers cha'nged positfons 
~ 

and began to support deregulation. According ta a former 
, 

Cha i r man 0 f the CAB, tll e air 1 i n e s Il h a <f t 0 j 0 i n the der e 9 u 1 a

tors or perhap s go down tryi ng to 1 i ck them". 66 The 

result was that the advocates oJ deregulation won and both 

the Hou s e and the Sen a tep a s s e d the i r 0 w n ver s i OAl S 0 f the 
/ 

regulatory bills, which ultimately led to the Afrlfr'le 

Oeregulation Act of 1978. 67 
• 

&5. 

.66. 

67. 

tt i5 significant to note that while what finally 
emerged as the 1978 Airl1ne Deregulation Act. a m1n1-
deregu'lation bfll was passed by Congress wfth little 
fanfaf'e or public notice. This was the deregulation 
of dOlliestfc all-cargo service, wh1ch, became law in 
November 1977 .. In short, the Air Cargo Reform Act 
lfbera1ized air carrier (route) entry for al1-cargo 
scheduled air services and reTaxed regulatory controTs 
OVèr air cargo rates. More,ove,., in March 19?8 another 
deregultion hw ~aling with car90 was passed" wh1ch 
gave supplemental carriers the same fmmedfate opp,Or
tunfty to obta1n certfficates for scheduled' a'1-cargo 
service that was made aval1able tO' scheduled carriers 
~y the 1977 law. 

Browne, MThe Stron,g ,Air Ocean". fn Air Service in the 
1980s - Setting the Stage at 5 (Sept. 30. 1980). 

i , 

See supra no.te 6. 

\ 
\ 
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The Oeregulation Act of 1978 

The basic princfple of deregulation is the removal 

of the hand of government from the market. Its essential 

a1m is to allow the free play of competitive forces, temper

ed only by strict application of antitrust and consumer 

protection laws. r n t h i s sen se. der e 9 u lat i 0 ft' _.il fUn i te d ):1 
aviation meant droppfng gO,vernment control States domestfc 

H 

over entry/exi t, su p ply an d p ri c f n 9 as we 11 a s el f mi nif f n 9 

the State 1 S regul atory authority. The economic theory on 

which ft fs based was summed up by Kahn fn 1977 as·"wherever 

competitfon is feasfble, ft is, for all fts imperfections, 

superior to regulat10n as a means of serv'lng the publ fe 

fnterest ...•• 68 

The 1978 Oeregu1ation Act deals pr1marily with 

domestfc air transportation. There was still major praetf-

cal recognition "of the fact that no one government could by 

i tsel f deregul ate 1nter~ati onal service. As a cpnseQuenee, 

United States Congress establ1shed a new "1leclaratfon of 

Pol fcy" applfcable only ta domest1c operations; the pre-

exf st1ng po11cy statement continued to apply to fnternatfon-

68. Alfred Kahn, CAB Cha1rman, Testfmony to House Public 
W 0 r k ers C 0 mm 1 t tee' s A v fat ion Su b c a mm '1 t t ~ e ( 0 ct. 5 • 
1977). 

, " " ' 
" , 

\ 
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al operations ... 

tion. 

The overridfng theme of the 1978 Act was competi .. 
. ~ 
There was to be maximum rel i anee on competition to 

bring about the objectives of efficiency, innovation, 10101 

priees and priee/service options, whfle st111 providing the 

needed air transportation system. "Competitive market 

forces" and "actua1 and potential competffion" were lOto 

encourage efficient and well-rnanaged" carrfers "to earn 

adeQuate profits and to attraet capital q
• One mernber of 

Congress expressed the reason for the change in attitude in 

th f s way: 

"Historfcal'y, aviation was a fledgeling 
.1ndustry which needed help and financial 
guarantees. and t,he pub11c needed control s 
for safety •. But Iole re 40 years from that 
paf nt and tnere f s no need for the CAB ta 

.be over,ly 6fro.tective of a $100 billion 
tndustry." " ' 

At the same tfme, howevér. Congres$ was responsive ta smal1 

communfty nee'ds and pressures, and cal1ed for "maintenance 

of a comprehensive and convenient system of continuous sche

d u 1 e d, f n te rs·t a te and 0 ver s e a s a f r 1 1 n e 5 e r v 1 ces for s mal 1 

communities and for isolated areas in the United States, 

-w f th d 1 r e ct Fe der a las s 1 s tan c e wh e r e a pp r.o p ri a te U • 70 

69. Cohen. "Regul atory Report/CAB' s New Chairman Charts dn 
l ndepende.nt . Course If • 7 Nat' 1 J. at·1566 (1975), 
Quot1-ng Rep. Norman Y. Mfneta. "" 

70. Pub. L. No. 95 ... 5 04. P a ra. 3 ( a ) • 92 Stat. 17 06. (1978) • 

" 
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Restrictions on domestfc scheduled service entry 

were to be gradually elfminated over the following several 

years, wfth complete elfmioatfon at the end of 1981. rrom 

1978 ta December 31, 1981. a transitional per1od, certif1-

cates to engage 1n scheduled air transport were fssued to 

United States a1rl fnes upon the ffnding that certif1cate 

applicants were hfft, wfl1ing and able" to prov1de th'e air 

transportation fn question and that such transportatiôn was 

not inconsistent with the convenfence and neces-. 
S(tyh. r, Further, the 1978 Act sta~d a presumpt10n of such 

·consfstency" • The burden was on any opponents of the 

applfcant to demonstrate any fnconsfstency w1th the "publfe ' 

conven1ence and necess1ty". 

From the e'nd of 1981, cer,tificates have been issued 

upon a mere finding of the app11cant be1ng "fft, will1ng and 

able n without any reference to "public convenience and 

necessfty". "Fit, wfl11ng and able" 1s a un1tary concept 

and meant that the appl icant possesses the necessary mana-

gerial sk111s and technfcal abil Uy to operate safely, that 

he has submftted a sound f1nancfal plan and sound air 

service proposals and that he 1s w1l1fng to ab1de by the law 

and regu1atfons. 1 n th 1 s reg a rd, 1 t s hou 1 d ben 0 te d th a t 

f ,. 0 m th e en d 0 f 1 981 tee r t f f f c a te s no 1 0 n 9 ers pee 1 f Y te r m f n -
• 
al and intermediate points to be served by airlfnes • .&.150, 

since that tfme and except for -essential air transpor"ta-

fi 
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tion,,71 carriers may withdraw service on routes at will. 

In fact and for all practfcal purposes. all air carriers 

(and virtually all would-be-carrfers) are now free to serve, 

or to cease servfng. any and a11 domestfc routes and 

cities. 

Congress did recognize the need to assure continued 

service ta communitfes that might otherwise have been aban-

doned or provfded an unacceptable service level under dere-

9 u lat ion. The t rad i t ion a l su b s f dy pro g' r a m for l 0 cal s e r vic e 

carriers, whfch was directed more toward sustaining carriers 

than ta maintainlng specffic service ta small communi

ties,72 will be phased out by the end of 1985, and a new 

program of 

tion,,73 ta 

sUbs1dy ta guarantee "essential air transparta-

spec1 fic communi ties was establ i shed. All 

cities named in any certiffcate are automatfcally elfgfble, 

'\ and unless the city fs served by at least -A:wo afrl1nes, the 

CAB {or now the Department of Transportation (DOT)) is 
lA 

required to determine what and how much service 15 uessen-

t'fal". "Essential air transporation" at any g1ven city is 

71. Explafned below. 

72. For a good discussion on the effects to these loca
tions. 5ee Miller, Handbook on the Airline Deregula
tion at 14 et seq. (1981'. 

73. See also infra at 152. 

" ~: 1 
• i 
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defined as scheduled service. at specific minimum frequency 

and at ""fr rates, to one or more other cities w1th whfch ft 

has a communfty of fnterest. Whenever it is found that a 

cft y wf1l not rece1ve essentfal ai,. transportation without 

subs1dy inducement, applications to perform subsidized 

service must be sought, and an award made at an establ fShed'l 

rate of compensation. Under the 1978 Act, th1s program 1s 

to continue untll f988, but under budget pressure the Reagan 
'... \-..., 

Adminfstratfon has p\oposed fts termfnatfon in 1985. 74 
) 

'1-As to tarjlfs, the 1978 Act distfnguished between 

he perfod 1978ythe end of 1982, and 1983 and beyond. In 

the transit onal per1od, the CAB retafned suspension and 

prescription power over domestic air fares. Such power, 

howeyer, Lfould, save for certain exceptions, not be used' if 

a proposed fare increase or decrease fell w1thfn a 

suspension-free "zone of reasonableness Jt
• That zone was 

determfned by reference ta the semf-annually adjusted 

"Standard Industry Fare Level" (SIFL) a~d ran from 5% above 

the SIFL to 50% under the 51Fl. Thf s means that the CAB, 

wfthin thfs zOdle, could not suspend as unreasonable any Fare 

a s mu cha s 5 ~ h 1 g-h e r 0 r 50% 1 0 we r th a n the S l F L • 7 5 F rom 

7 4 • E noS tu dy 0 n 0 e reg u , a t 1-0 n , 0 p. cft., no tel 5, a t 9. 

75. The lower boundary of the ·zonelt m1ght have been 
fur the r reduced by regu 1 a t f on. The CAB adopte d suc h a 
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January l, 1983, CAB domestfc fare control was completely 

abolfshed. With it came an abolition of control over 

certain ancillary conditions and practices, such as condi

t ion s 0 f con t ra c tan d car ria 9 e . Al S 0, the du ty 0 f car rie r s 

to provide for joint Fares and rates with other air carriers 

and the CAB' s con t ra 1 the r e 0 f c a me t 0 an end. 

The 1978 Act also substantially reduced the CAB's 

authority over av1ation re1ated antitrust matters fncludfng 
. 

mergers, acquisitions, agreements a~ interlocking relation-

ships. For those transactions still requ1ring ÇAB approva1, 

the standard for appraval was more closely al igned to gener-

al antitrust principles. For example, the Act retained CAB 

author1ty ta approve afrlines mergers and inter-carrier 

agreements, and to relieve them From the operat10n of tne 

antitrust laws. However, procedures and conditions under 

which this was possible were tightened. 76 F1nally, the , 

Act s p e c i f 1 cal 1 Y pro hi bit e d cap a ci ty r e duc t 1 0 n and p r 1 ce

ffxing agreements between carriers in domestic air 

transport. 

It 1s a1so s1gnfficant that due to str:ong labor 

(continued From prev10us page) 
regulatfon in 1980, resu1ting 1n full 
f 1 ex f b f 1 f ty • 

1 

dow nwa rd fa re 

76. See Haanappel. op. cit., note 21, at 16; Miller, ~ 
cit., note 72, at 15-'6. -
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OPPosition to the 1978 Act, an employee protection program 

was established. This program prov1des, inter a1ia, for 

\:~mporary monthly assistance payments to a1rline employees 

whu were emp10yed in 1978 and are deprfved of employment or 

adversely affected in payas a result of an air1fne bank

ruptcy or major contract10n during the perfod 1978-1988. 

To conclude th1s sub-section, ft 1s apprapriate to 

repeat that the most dramatfc of the 1978 Act's provisions, 

was the CAB's demfse ("sunset"). On January 1, 1985, the 

CAB ceased to exist a1together, and its authority that ft 

possessed includfng that over fore1gn air transportation was 

transferred to the United States DOT. Ffrst, however, late 

in 1984, Congress made some changes to the 1978 Act, mainly 

to assure cont1nued consumelt· protection and to transfer 

authority over mergers and agreements to the -OOT rat-her than 

to the Department of Justice (DOJL 77 

Post-Oeregulation Major Oevelopments 

S1nce the above-ment1oned reguJatory reforms per

tafned particularly ta 1ndustry entry and exit, and to a1r

lfne pric1ng, and sfnce they were fntended ta benefft both 

afrl1nes and users, 1t seems appropr1ate to dfscuss the 

77. See Flfght International at 1025 (Oct. 20. 1984). 
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developments of United States domestic aviation deregulatfon 

under the fol10w1ng headings: changes in fndustry struc-
! 

tu re ; afrline pricing levels; and airline costs and 

operating performance. 

Changes in Industry Structure 

Prior to 1978 deregulation, the airl1ne industry's 

structure composed of four main groups of carr1ers: 78 

78. 

• 

\. Trunk lines: carriers serving the prin-
ci pal hi 9 h den s 1 ty r 0 ut es, and i n 
particular the long-haul routes. 

Local se r V i ce 11 ne s : ca r rie r s se r vin 9 
only short-haul routes. Whi 1 e some of 
these routes had high traffic volume, 
most were of comparatively thin traffic 
volumes. 

Intrastate jet 1ines: carriers particu
larly operating wfthfn the states of 
California and Texas. By avoiding 
i nterstate routes, they were abl e to 
operate scheduled service wfthout a CAB 
route certif1cate. 

Commuter airlfnes: carriers, operatfng 
only shor"t-haul routes wfth sma" 
piston or turbo-prop afrcraft. By 
lim1ting themselves te aircraft of 
30-seat size or less, thesè lines were 
exempted From the need for CAB rou.te 
certification. 

In addition to the follow1ng groups, there were two 
spec1a11zed categories of carriers - one concentrat1ng 
on charters, and onè'-.concentrating entirely on a11-
cargo oper"ations. Thé charter group has largely 
shifted into scheduled service since deregulation. 
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S1nce the 1978 deregu1atfon onwards, United States 

airl fnes have essentfally been free to fly where they want 

and when they want. The number of certff1cated scheduled 

afrlfnes has gon~ up From about 36 in 1978 to about 98 in 

1983. 79 Of these "new entrants" 22 are brand new; the 

others are former fntrastate carriers having entered inter-

state air transport markets; former "supplemental" airlines 

having received authority to engage in scheduled air trans-

port; and former commuter carriers hav1ng expanded thefr 

route networks. 80 As a consequence, the desfgnat10ns of 

the various groups ~f carriers had to change in keeping with 
~ 

the radical changes. fn their scope. The terms "trunk"' and 

"10ca1 service" were abandoned. In their place, new cate-

ger1es of carriers were based str1ctly on gross revenue. 

Sfnce January 1981. United States domestfc afrlfnes 

have thus been reclassfffed as fol1ows: "major n • "national" 
... 

and nregional" afrlines. The nmajors" are al1 former 

"trunk" carriers, plus Republfc d U S Air. Sl an •• The 

79. 

80. 

81. 

See, e.g., Meyer & Oster, Dere,ulation and the New 
A1rl1ne Entreëreneurs. the MI Press~ambrfdge, 
Rassachusetts ondon '( 1984). 

It shoul-d also be noted that bet-ween 1977 and 1982, 
the number of carr1ers certiffed for al'-cargo opera
tions fncreased from 10 to 109. 

Republfc was born out of a merger, and US Air 15 a 

" 

, 1 
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"national" group includes sorne former large "local service" 

carriers, such as Frontier, Ozatk and Piedmont; former 

1ntrastate carriers, such as Air California, Air Florida. 

Pacifie $outhwest and Southwest; and also two former 

"supplementals". Capitol and World. The nregional U group 1s 

prim\arily composed of former commuter airlfnes and a number 

of "new entrants". 

The net result has been a signfffcant shfft in the 

market position of former trunk l1nes and other c.,1rr'fer" 

groups. Specfffcally, the increase in the- number of certf

ficated airlfnes has caused a declfne in traffic share of 

the former ntrun~ carriers; thefr share of the American 

domestic air passenger transport market went down From 90.8t 

in 1978 to 80.5% in 1983. 82 At the same tfme. the share 

of the former "local service" carriers went up From 6.5% to 

1 0 • 2i. ; that of the "intrastate" èarriers from 2'; to 3.6%; 

that of the commuter carriers From 0.8% to 1.0i.; and the 

share of the "new entrants" amounted ta 2.a,; in 1983. 83 

(cont1nued from prev10us page) 

~ 82. 

83. 

very successful former "local service" carrier. 

ENO Study on Deregulation, ~ cft •• note 15. at 18 
(Table 4). 

Staff of the Civil Aeronautfcs Board'. CAB Oraft Report 
at 13 (Table 1.2) (1984) (hereinafter cfted as 1984 
CAB Draft Report). 
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In other "lords, rough1y one-thi rd hal f of the trunk market 

share 10ss "las picked up by former "local· service" carriers, 

and 'the rema1nfng was div1ded between former "intrastate lt 

carriers and "new entrants". 

Ta keep th'fse market share shffts in perspective, 

ft should be recognfzed that the prev10us shares were so 
~ 

dam 1 na t e d b Y " t ru n k" a 1 r lin est h a t e ven a f't e r the s h a r ply 

disparate grawth rates of deregulation, those carriers still 

ramain in a position of dominance. Therefore, the 1983 

trunk market share of 80.5% 1s still a reasonable measure of 

dominance by normal standards. 84 

In fact, the newly classified major and na..tional 

ai rl i ne s h-a ve concentr"à ted the i r effo l'ts at crea tin 9 n hub-

and-spoke" operat10ns:15 An afrlfne will feed traffic 

into its major hub(s), and if the hub(s) 1s (are) not the 

destination of the trafffc, -the a1rlfne w111 carry 1t on- ~ 

wards via the hub(s) to fts ult1mate destination. Commuter 

carriers will a1so carry short-haul traff1c to hubs and 

del1ver it over to major or national air11nes for onward 

84. 

8~. 

Also. sorne of the strongest f1nancfal results during 
1984 were recorded by the hrgest carriers, and the1r 
e qui pme n tan d r 0 u tee x pan s ion pro 9 ra m sin d i c a te th a t 
they will retain and probably fncrease the1r 
dominance. 

For mOl"'e detafls on the IIhub-and-spoJce" operations, 
see Haanappel. op. cit., note 21. at 19 et seq. 

, , 
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medium - or long M haul r transportation. In thi s respect, the 

main advantage of the highly devel~ped airline hub-and.spoke 

operation fs that ft provides an enormous "mul tipl fer" 

effect as to the number of city-pairs an airline can serve 

with a given amount of flight mileage. There are, of 

course, also some negative aspects of these operations. The 

very objective of getting as many inter-connections as 

possible forces h1ghly peaked, and potentfal1y hfghly con-

gested. waves of ne~rly s1multaneous arr1vals and dep~rtures 

of dozens of flights. 86 

nHubuing", i.e., air routes from al1 directions 

runn1ng to one and the same a1rport. has altered route 

patterns consfderably. There has been an important fncrease 

in air service between large and medium hubs, between medium 

and small hubs, and particularly betwee'n medium and medium 

hubs. 87 However, there has been a decrease in air 

service to nonhub destinations. aa This reflects the 

86 • For th e va ri 0 usa d van t age san d dis a d yan ta 9 es 0 f the se 
operat1 on, see Haanappel, op. cf t. 1 note 21, at 1,9 et 
~; ENO Study on Deregufat1on, op. dt. t note 1-S: 
ff/7 (Figure 9) et seg., 84 et seg. 

87. In the last category a 17.4~ increase oover the per10d 
1977-82. 

88 • The mo st, d ra mat f c de cre a ~ e ha s b e e non e 0 f 2 1 • 2' 
(T977-82) between nonhub and nonhub destinations. 

\ 
\ 
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development of smal1 communf ty to small cO'nmun ity t ra ffi c 
\ 

befng carr1ed via transfer p-01nts at hubs. As to small 

communfty air service generally, the "essentfal air trans

portation program" (mentioned pre.v10usly) has so far ma1n-

ta1ned servke to "eligible" co'mmunfties. To a large 

extent, such service has often been taken over frofll the 

certfffcated carriers by commuter carr1ers. 89 Recently, 

howe.ver. there have been indications that Many communit1es 

rece1v1ng subsidized service will lose service completely 

upon the ~xpfrat10n of thfs subsidy, ff ft 1s nct replaced 

w1th sorne other form of assistance. Thus. a January 1984 

test1mony of the National Association of State Aviation 

Off,,1c1als stated that "unless these markets are stfmulated 

by the use of bette,r (larger, more comfortab-le) afrp1anes, 

and unless the carriers are provided wfth promotional exper

tfse and fundfng, Most present.EAS~ (essentfal air, serv1ce) 
, . 

communft1es will 10se all schedûled air service in 1988". 

Final1y, the Most controvers1al aspect of the 
, 

structural changes i s the contfnu1ng turnover of airl fnes 

wfthfn the fndustry w1th ,new a1rlfnes startfng up; whfle 

89. As of Oct. 1982. 88 out of the 555 "e1fg1bJe" ~ommun1-
tfes were recefvfng sub~fd1zed ~r service. Out of 
203 "non - e ligib1e- communft1es, however, "0 less' than 
102, Or 50S lost air service between 1977-82.' See 

'Hardaway, -Transportatfon Detegulatfon f1976-84); 
Turning the Tide-, in Transp. le J., Vol. XIV, N-O. 1 
at 144-46 (1985). 

"" 
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other carriers are droppfng out. The 9reatest volatflfty in 

thfs respect has been amon~ commuter afrlfnes;90 but 

there also has' been considerabl e turnover among jet .' 

carriers. 
, 

Airlfnes: 

As summarfzed by the President of American 
tri 

ItBetween '1978 and the e.nd o'f 1983, the 
number of scheduled fnterstlate carriers if' 
the U.S. fncreased From' -36 "to 123. 
Carriers certificated sfnce 1978 now carry 
about 10% of a11 domestfc airl1ne passen'
gers. During the same perfod, 34 carriers 
went bankrupt and another 69 afrlfnes 
ceased operations. Of these totals, sche
~uled afrlines of some substance accounted 
for 15 of 9ihe banl<ruptcfes and 10 of the 
closures." 

The sftu,atf.on, however, still rem~fns fluid. The 

true <!ynttnfcs of the structural onanges cannat be accurately 

9aug~d by sfmply comp'arfng one 6ate w1th another. 1 n'the 

meantfme, the outlook for a contf"uous injection of "new 

entrant" a1tl1nes has beco.me more dfm. The ease of entry 

, , 

h a s b e e ri \Ile a ken e d b Y t h ~ 1 es sen e den th u s f a sm 0 f 1 n v est 0 r s , 

in the face of the hfgh morta11ty rate of the newer a1r-

1 fnes. Recent experience has shown that most of the new 

afrl1nes have found ft a greater challenge than or1gin~l1y 

contemplated, to overcome the market fdentfty and other , . 

advantages of the <1arger carriers. It \f~J therefore, q\Jft-e 

90. 

91. 

Seè ~upra note 79 at 139 et seg-

~eech de11vered by Robert L. Gr~ndal1' bèfore the 
W1ngs Club, Sept. 1, 1984. 
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po 5 S f b l e th a t th e f n dus t r y w 11 l f n a f e w mo r e • ye ars Il s h a k e 

down" to a 5mall number of strong major airlines, a few 

"spec1al1zed ll regfonal carriers and a eomnflJt'e..r:. industry that 

rema1ns fndependent, but wfth vary1ng,degrees of affiliation 

w1th larger carriers. Perhaps th1s format cou).d provide the .. .. 
equl1fbrfum that allows the indus.try to remafn profitable -

but ft 1s unclear what this type of 1ndustry will mean fn 

terms- of the fare levels and services for the pubJfc. 

A1rlfne Prfcfng LeYe~s 

A comparative analysis of pr1cfng fn the air11ne 

fndustry 1s difffcult because of the number of fndependent 

etonomfc factors that must be taken into account. A few 

sueh factors are the general inflatfon rate, part1cular 

rates of inflation (such as fuel), recessfonary pr-essures 

and technologieal advances. Many studfes examfn1ng all 

these factors have concluded that regulat10n caused art1ff-

c1a11y h1gh fares. K e el e r's 1 972 5 tu dy 0 f co cf chf are s 
. 
reve~l~d that fares were 45 to 84% hfgher th,an what the 

unregulated competitive fares would be. 92 The 1975 

Kennedy Hearings revealed that regulated Fares were 40 to 

100S too hfgh, and that excess fares amounted up to $3.5 

92. Keeler. op. cft •• note "41, at 421. 
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b111ion. 93 

Therefore, the widely-held public impression 15 

that feregulatfon would lower afrl1ne fares. That impres~ 
sion. however. 1,s only partfal1y valfd. The tact of life in 

suc n an env i r 0 n men t (a s d f s eus $ e d bel 0 w) 1 s th a t der e 9 u l -a t è d 
. 

fares are lower on sorne routes, but h1gher on others as a 

result of tleregu1ati-on. Fares have been in a contfnufng 

state of change s1nce }eregUlatfon, often vary1ng dràmat1-

cal1y From one date to the next for the same trip. On some 

routes, fares have been reduced by deregulatfon to levels 

below those of 1978 but on other routes, ~fares have 

doubled or more in thfs same period. 

In general. deregulated afrlfne pricing can be 

c 1 as s f fie d i nt 0 th r è e ma j 0 r p e rio d s : (a) the 4~ years From 

the start of deregulatfon through mid-19B3; (b) the perfod 

From mid-1983 to mid-1984; and (c) the perfod (rom m1d-1984 

on. 

Durfng !he f·1rst perfod. afrl fne fares in aggregate 

n e ver cau 9 h t u P w 1 th the i n fla -t 1 0 n 0 f a f r l 1 n e u n f t cos t 5 -

because of fare wars and other forms of y1eld erosion. 94 

93. See Kennedy Hear1ngs. op. cit., note 53. 

94. For specifie detafls of the relatfonsh1p between co st 
and yield tr~nds during this perfod. see ENO Study on 
Deregulatton. op. c1t., note 15 11 at 33-34 (Table 7 and 
Figure ~) .. 
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In the f1rst full year of deregulation (l979), yield 

1ncreases were much below the fuel-triggered jump in costs. 

This y1eld gap narrowed in 1980, but then wid-ened aga1n 

through 1981 to mid-1983. Part i cul arly noteworthy was the 

extreme impact of wfdespread fare wars in the first quarter 

o f 1 983 , wh f c h 

~lected true 
.-~ 

preve-nted airlines charg1ng fares which 

operating costs . According to economf sts. 

the net effect off are wa r s ha s for sus t a ~ e d p e rio d s he rd 
, 

overall average yie1ds below the lev~l needed , to fully cove~ 

all costs. 
'--

From the consumer' s point" of vi~W, th~~ 1~~ in fares 

through mid .. 1983 meant, of course. that·far,es'~9(lower 

than wou1d have been justif1e~ by costs. This has somet1mes 

been pointed ta as a consumer benefit .. It mustl however, be 

recognized as ~t most a transient benefit. since below-cost 

pricfng cannot be susta1ned indefinitely, except at perfl ta 

f ndustry vi ab11 i ty. 

Follow1ng the d1sastrous financ1al losses of the 

fi r s t h a l f 0 f 1 983 • far e wa r s a bat e d , and yi e l d s s ta rte d 

( Cl1mb1ng.~5 Gradual1y dur1ng the secon,d half of this 
" 

y e a r , the gap b e t w e e n y 1 e 1 dan d cas t 1 n cre a sen arr 0 w e d , a np 

was fu11y avercome by the end of 1983. In the first quarter 

of 1984, ~he gap had not only been el1minated, but yield 

95. 1984 CAB Draft Report, op. cit., note 83, at 20. 

, 
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inereases actually moved ahead of inflation costs. 

In the fol10wing quarters of 1984, new outbreaks of 

competitive priee cutting eaused yfelds to start to soften 

a 9 a 1 n. al th 0 U 9 h no t ne a r l y t 0 the de 9 r e e ev ide n t illln e a r 1 y 

1 983 . The a 9 re s s f ve exp ans 1 0 n 0 f ce r t ai n 1 0 w - far e se r vic es p 

by new entrants (partfcularly by People Express) eut fnto 

yields on many major routes. However. at least through the 

fall of 1984, thfs had, not developed Hto ful1-fledged Fare 

wars. 

The preceding brief discussion, dealing wfth over .. 

all industry-wide - averages, leads one to say that sorne 

passengers have been getting greatO bargains, whfle others ... 
are forced to bear substantlal far~creases .. Unfo<tunate-

ly, the volatflity of deregulated airline prfcing makes it 

diff1cult to present a detafled fully accurate pfcture of 

all of the route;-by-route varf ations; one can only present 

1l1ustrative comparisons. 

This vOlatility fs fndeed sa great that large 

carriers get massive computer runs every morn1ng, to find 
• 

. out on which routes competftors changed thefr fares the day \ 

before~ and to decf~e on what competitive response to take.) 

In th1s respect, a front-page article in the Wall Street' 

Journal (August- Z4, 1984) correctly deserfbed the dal1y 

pricing chaos: 

-Delta assigns 147 employees to track maze 
of prfees.... On a typfcal .day. the 

o 
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tariff department compares at least 5,000 
1ndustry prfc1ng .changes against Delta's 
more than 70,000 fares.... The day be.9-1 ns 
at }am EOT, when a Delta computer b~fns 
d1sgorg1ng a list. sometimes several 
hundred pages long, showing the new tares 
f11ed the prior day with Air Tariff 
Pub 1 f s h 1 n 9 Co. 0 n a r. e c en t Mon d ay , the 
l1st showed United Airl1nes with 5.282 
(changes), Republic A1r11nes wtth 2,.9-46, 
and Eastern Afrlines with 3,709~t 
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In th1s environment, any comparison of fares deve

loped at one point in t1me will be out-of-date withfn days, 

()r at most weeks. The terms and condi t i ons of fares al so 

vary widely from market to market, further complicating 

compar1son. It 1s, however, generally beli.eved that. on a 

per-mile bas.is, tares tend to be lower in, long-haul than in 

short-haul markets. Secondly, tares tend to be hi gher on 

low-density than on htgh-densfty routes. Th f rdly, tares 

tend to be 10wer in more competftive than in less competi-

tfve markets. Finally, fares tend to be higher in business 

markets than in tourist markets. -As to fare types, 1t be

came ev1dent after deregulation that most passengers prefer 

to travel at discount fares which, of course, are much 

lower than coach (i.e. domestfc economy) fares. 96 It 
o 

5 hou 1 d a 1 s 0 ben 0 t ~ d th a t , ex cep t dur.f n 9 ta r e wa r s wh e n 
• 

-unrestricted d1s.counts are offered, discount fares' tend to 

. l 

96. Discount trafffc as percent of total reached 87% in 
Harch 1983. See ATA data, as reported by Salomon 
Brothers, Airlfne Newsletter at S (Sept. 24, 1984). 

(" 
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be subject ta restrictions. They are often capacity con-

tro11ed, Le. on1y a certain per~entage of avaflable seats 

1s reserved for discount fare passengers; they are often 

subject ta advance bookfng and. payment requfrements; " and 

they may be subject to minimum stay requi rements. On the 

other hand'; unrestricted low fares are often offered by no 

fr111s IInew entrants". These 10w fares may distfnguish 

betwee'n h1gher peak-period and lower off-peak perfod priees. 

Moreover, some air1ines offer reduced -connectfng fares in 

ma r k e t s wh e r e non - s top 'S e.r vic e i s a va fla b 1 e , s 0 a s t 0 

encourage passengers to travel via their hubs. Finally and 

of particular importance, ~any a1rlfnes have inst1tuted 

"frequent traveller" bonus programs. Under these programs. 

Frequent travellers enro11 in the programs of one or more 

fndfvidual airlfnes and become e1fgib1e to lIearn" futur'e 

free or reduced travel in proportion to the amount of mile-
1 

age they bul1d up on trips with those lcarriers. 97 

Fare 
1 

1 

variation has become ~n on-901ng phenomenon of 

Sorne grow1ng awar\ness of thfs has been ,.. ... ~ dere~ulation. 

( ---'ev1dent in comments fn the general press. For example, New 
\ 

York Times stated in fts September 21, )984 f s s ue: 

97. In fact, these programs encourage traveller's),. part1-
cul arly Frequent bus f ness' travell ers. to use one and 
the\ ~ame airl1ne,' whenever possible. For the dfsad
vantages of such programs, 'see Trave1 Week1y at 1 
(Aug. 16, 1984). 
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-"Although the natfon's- major a1rlfnes are 
maldng a bfg noise in slâshfng priees on 
some of the1r heavily traveled routes, 
they are qufetly raising priees on a 
number of other runs." 

Sfmllarly. ft was pofnted out: , 
ItOespite the great visibf11ty in the press 
of the fare act1vity tak1ng place in key 
markets, the se markets account for roughly 
25i of system trafffc. The fact rema1ns 
that the vast majorfty of '1nvisible' 
markets in thfs count9~ are not attaeked 
by low-fare carriers." 

160 

It seems un1fkely that the dfsparfty in prfc1ng 

between dffferent routes will. over time, be elfminated in 

the airline free market. As for fare wars, and the1r debf .. 

l1tatfng impact On prof1tabf11ty, one can onl~ speculate on 

the- future outlook. For a t1me in 1983/84. ft appeared that 

the 1ndustry had learned a sufffcfently pafnful lesson on 

thfs score, to produee a welcome lull in fare wars. The 
. 

mid .. 1984 resumptfon of yfeld eros10n, however, aga1n rafses 

the possfbf11ty that the-re are fundamental pressures in th1s 

1ndustry that lead to recurrent uneconom1c pr1cfng. in the 

fr~~ market. 

98. 

/ 
(' 

·Ffrst Bosto~ Research", 
(Sept. 20, 1984). 

/ 

Afrline Newsletter at 2 , 
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A1rl1ne Costs and Operating Performance 

-) Comment1ng on the relatfonshfp of deregulation to 

afrlfne performance. ft was stated .eatly in 1984 that: liAs 

a result of these (deregulatory) changes. the afrlfne fndus

try is becomfng more efficient as competition requfres 

carriers ta make the most 'productive use of their 

resou rces. "99 Th1.s agrees with wfdely he' d views. and 

there 1s some basfs for this conclusion. At the same time, 

however. there 1s an element of over-statement fn attrfbu-

tfng th1s short-term cost-reduction experience (sh<),wn here-

after) to the deregulated environment. The fact i s that 

some of the less visible but nevertheless s1gnff1cant 

changes brought about by deregulatfon have affected costs 

and performance negatfve1y. 

It was pofnted out that, between 1978 and 1983, 
., 

average cast ~r seat-mile fol'" the 1ndustry increased from 

4.72t ta 7.00t - an fncrease of almost 48~.lOO This was 
. 

close to. but s11ghtly below, the ri se in the Consumer Priee 

Index (CPt )101 which fncreased by about 53% durfng the 

99. CAB Report to Congress (Jan. 1984). 

100. See END Study on Deregulation, ~ cft., note 15. at 
26 (Table 5). 

101. The CPI fs a· statfstfcal measure of the change in the. 

" 
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same 5-y-ear period. The fact that the airlines were able to 

keep the1r seat-mile cost increase belqw the leve1 of gen~r

al national inflation was a s1gniffcant accomplfshment, 

consfdering the special signff1cance of fuel cost to air11ne 

operation and the extraordinary jump fn fuel priees that 

started in 1979. 

Du ri n 9 the same period, the aYerage pr1 ce of .. 
a fr1 f ne fuel more than d(}ubl ed (trom 39t to 89e: per ga 11 on) • 

The total fuel bfll fncreased from $4 billfon in 1978 to 

$8.6 billion in 1983 for the major and national afr-

l'1nes. 102 As a pereentage of total operating cost, fuel . 
from 20~ ln 1978 to 25% by 1983. 

In the face of the major jump fn thfs cost element, 

have made 1mportant efforts to cut thef r costs and' 

'1 ne r è a sep r 0 duc t 1 v f ty . Recent emphasis has ofteit been 

pla c e don eut t '1 n 9 the e 0'5 t S 0 fla b 0 r • Th 1 s ca n b e f 1 1 u s t r a -

ted fn part by the fac~ that many of the "new entrant" a1t-

l'Ines have had non-un'lonfzed labor (pilots. cabfn crew, 

(continued from prev10us page) 
priee of goods and services 1n major expendfture items 
such as cloth1ng. health, food, hous1ng, recreatfon 
and tr!l1sp"lfrtat1on for a11 urban consumers "S used 
here for broad perspectfve of overal1 fnflat,fon dur1ng 

102. 

thfs perfod. • 

1984 CAB Draft Report, ~~' cft. J note 83, at 20; 
Office of Economfc Analys~CABJ ·Competftfon and the 
Afrlfnes: An Evaluation of Deregulatfon- at 8 (1982) 
( here f nafter cf ted as 1982 }AB Rep ort). 
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etc.) costing up to 50t less thàn urdonfze'd labor. 5uch 

dramatfc differences in labor costs were hfghlighted in a 

recent article: 

-Last year the 'majors' and. the 'natfon
als' pa1d -each worker an" average of 
$42,000; by contrast a group of 'new 
entrants' Pacf ffc Expres s. Peopl e 
Express, Muse, Midway and Jet America -
paid only $22,000. The average Peopl e 
Express pilot gets under $30,000 a year; 
hfs counterpart at TWA, with no more 
r e s p 0 n s. i3b f 1ft Y • 9 e t s cl b 0 u t 
$104,000." 10 

This, of course, gfves the non-unfonfzed a1r11nes an essen
~ 

t f a 1 cos t - co Afp e t f t f ve a d'v a n ta 9 e 0 ver the uni 0 n 1 z e d car r fer s . 

Moreover. 

encouraged 

as a partfally related element, deregu1atfon "as 

employee equ1ty ownership of afrlfnes.- 'For 

e~ample, part of the' explanatfon for People Express' 

success has been attrfbuted to the fact that stock ownershfp' 

1s a requfsfte for employment. givfng every employee an 

eQu1ty stake fn the company. 

Overa11 domestic United States productiv1ty, apart 

from cast decreases. has a150 gone up in terms of load 
\ 

factors (i.e. the percentage of available afrcraf~ seats 
, C \ 

oc c u p f e d b Y pas sen 9 e r ) • For the p e r f 0 d 1 9 7 B - 8 3. the a ~e ra g e 

load factor fer American domest1c carriers was 60~. i.e. 

almost,,5~ higher than the average load factor between 1974. 
t 

103. See The Econom1st at 5 (Aug. 25, 1984). 

'. 
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78. 104' In th1s sense, 1t 1s evident that higher load 

fa c to r s h a ve b e e n 0 b ta 1 ne d, 1 nt e r al fa, b Y the use 0 f de e p 

discount fares, partfcularly in Itbad" years; by real 

traff1c growt'h. espec1ally in "good lt years; and by volut

tary carrfer restrafnt in ~add1ng new capac1ty. 

Deregul'lttion. howevar, has ha<f a dfsappotnt1ngly 

mfxed record wfth respect to the eosts associated with so 
~ -

caJled "servfce rivalry". Thfs refers to the' cost of ameni .. 

ties and other aspects of service, includfng the cost of 

sc h e du 1 i n 9 ri val r y ':- A dv 0 e a tes 0 f der e 9 u lat 1 0 n cl a i me d, th a t 

this. new regfme would essantfally reduce the fncentive for 
~ 

service rival ry. which was viewed as wasteflll an~ 

costly.105 It was p-redicted that, with deregulation, the 

freedom to compete in priee would obviate the need to com

pete via service featu,res and amenftfes. On the contrary, 

der e 9 u lat i on h a s no t de v e l 0 p e d 1 n 11 n e w i.t h th a tex p e c ta .. 

tion. Recent experfenee has shown that priee cuts by one 

afrTine have usual1y been matched by other competftors on 
r 

--... 
the -route, 50 that price alone does not remafn a clear and 

d i 5 t f n gui s,h a b l e f 0 ~m u 1 a fOr sel e c t f n 9 0 n e a f r l f ne 0-ver 

another. An d he n c e a f r 11 rte s co n t 1 nue t 0 fin d f tus e f u l t 0 
, 

stress schelule frequency, fn-fl1ght amenft1es, and other 

104. See Haa-nappel, op. cft •• note 21. at 25-26. 

105 • Se e, e. 9 ., Ha rd a way. 0 p • c 1 t., no te B 9. a t 1 42 • 



"----",.~;r ...... ----.-...... ---.? ...,.. .. "" " - -.-" --. "-.:-- "--.,- -,.--.,.. -" -" ""..- .. " "-"-

o 

, 

o 

165 

service features, as the basis for attractfng customers. A 

good example of thfs common theme can be taken from an April 

1985 advertfsement by ContinentaT Airlines (aimed at People 

Express' 10w fares): 

UBut our stan~ardsr are much hfgher. 
Continental's 10" fares fnclude great food 
at"ld the kind of persona] attention you can 
0_ n , y ge t f r am 4 ma j 0 r a 1 1'" 1 1 ne. . . and we 
e ven g ive y o.u t ~ e ex t ra l e 9 r a a m y 0 une e d 
on a long f1fghtJ" 

The 1'" e are al S 0 a var 1 e ty 0 f 0 the r 0 pel'" a t ion s 

a sile c t s f n wh i ch the pre s sur es 0 f cf e r t 9 u 1 a t f 0 n h a v ete n d e d 

toi n cre a se, 1'" a the 1'" th a n r e-d u ce, cos t s • 1 0 6 Toc 1t e but a 

few "exarnples: r(a) deregulation has caused a substantial 

fncrease in air trafffc congestion and flight delays, whfch 

1n turn have cost the airlines"mf1lions of dollars for extra 

fuel' and crew t1me; (b) as shawn earl1er, the chaos of 

deregulated pl"icing has fOr'ced afrlines ta fncrease thefr 
'l\ 

staff1ng to keep up w1th the mass of daily fare changes; 

(c) the complexity of deregulated prfcfng has also fncreased 

the reservatfons workload; and Ld) since deregulatfon, the 

fnten·sif1ed carrier competition (s-e.~king favored treé)tment 

from tr'ave1 agents) has led to 1ncreased commission rates. 

As to the crucial fssue of a1r1ine profitabflity, 

ft shouler be noted that the f1nanc1al pfcture sfnce deregu-

106. For full detafls. see ENO Study on Deregulation, ~ 
~, note 15, at 29 et seq. 

') ( 
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lat10n has varied. For most of- th1 s pel"fod. however, indus-

~ earnfngs have been depressed. -Higher fuef prfces and a 

perfod of economfc recessfon durfng the fi rst years of der,e-
~ . . . 

9 u 1 a t 1 0 n h a v e con t r f but e d ta the f n du s t r y 1 S poo r fin a n cfa l 

results. Thus far, the deregul-ated environment has also 

been characterfzed by destructive fare-war competftforf. 

contrfbuting to yfe1d erasion and operatfng losses. 

To be specifie, the first 5 ye.ars of deregulatfon 

(through 1983) presented a financfa1 picture drast1cally 

" worse than ever before e~peri enced. Overall domestfc arr-
, .. 

1fne performance went down from a rec~rd hiçh in 1978 (12.9% 

rate of return on investment) ta a record 10w fn 1982 (3.3% 

rate of return- on iïwestment) .107 The a1r11ne financia1 

performance began ta grow br1ghter in. the latter .part of 

1983. 108 For the 12 months endfng Se'ptember 30, 1984, 

• the industry achieved an operating profit of over $2 

billion. l09 Air1 fne profits are a1so expected for 1985. 

a1though ft 15 as yet uncertafn whether the se proffts will. 

be sufffcfent to cover the huge fnterest payments whfch 

c~rJ:"iers owe on debts accumu1ated durfng the nbad" years. 

107. 1982 CAB Report. op. cit •• note 102, at 73. 
-~ 

108. U.S.A. Today at B-1 (Jan. 9"1984). 

109. ElU) Stu(Jy on Dereg_u1atfon. ~ ,cit., note 15, at 52 
(Table l6) •. 

, 
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So far only oyorall c.rri~for .. anc .. ha. beo. 

dfscussed. In fact, performance varfes widely from one 

afrlfne tct another, and sometimes for individual a1rl1nes 
• 

From year to year. At one extreme, there have been a few 

afrlf,nes that have c~Qnsfstently done very wel1 during th:is 

entire period of dere'gu1ation (e.g. Southwest, U.-S. Air, 

Piedmont). At the other extreme, there have been a number 

of c~rriers whose losses pushed them into bankruptcy ~e.g., • 
• 

~ F 1 Q ri d a A f r l f ne s , B ra n f f fIn ter na t i 0'; al, A f ,.. F 1 0 r f da ) . 

Finally, there have been ..carriers exper1encing perfodS of 

10ss, followed by favourabTe turnarounds 'fe.g. Ame ri, c1 Ff, , 

United, New York Air). And, there have been carriers that 

have contfnued ta be in a precarious position (e.g., Pan Am, 

Eastern).-

As a conclusion to' this section, one has to admit 

that deregulation 15 likely ta remain controve'rsfal. (ven 

though sorne 7 years have passed since c1ir.Ùne deregulation: 

United States carriers still remain in transition From a 

highly regulated econom1c environment to one that 1s much 

less regulated. Oeregulation has )ad the effect of spurr1ng 

competition and providing more price-ser-vice option·s. 

Passenger fares have been reduced for some routes, but 

significantly,increased for others. There has b.een reduc .. 

tioln fn lab.or costs and contfnu1ng movement to~ar'd greater 
, 

eff:fciency. ln 1ess, visible ways" however ,l der~9ul~tion 

" 
l, 

\ .-

'1 
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also has led to cost ineffîciencies in some areas of airline 

o'Pepation. The a1rlfne fndustry has not reached an equlli

brfum point, and there remaf,ns much uncerta1nty and mfsun-
( 

derstandf~ over the deregulatory impacts being experienced. 

This is true for United States domestic, as well as interna

t ion al, a f r t ra n s p 0 r t a fi 0 n . 

/ 

SECTION III - EXPORT OF OEREGUlATION , 

" 
U n f te d , S ta tes i n f t i a t ive s t 0 w a r dos i n té r n a t f 0 n a l 

deregulatfon o,f air transport is more difffc'ult ta analyze 

than domestfc deregu1ation. This 1s prlmari,ly so, because 
-

f n internati ona1 air tran~port the American . goverr')ment 
, .. 

cannot act unilaterally, blJt must act in conjunct1on wfth 

other governm~nts whfch may or. may not s.hare United States" 
, 

phflosophy of the economfc regul"4't'ion of aviation. There-

fore, the appl fcabf l ity of well 
> />' , 

fnt.ernatfonal law and the need , 

est a b-l 1 s h e d p r i ne i pl es 0 f 

for forefgn government co-

operation have in' fact made United States attempts to 
.; ~ 

der e 9 u 1 a t e 1 ts i n ter na t f 0 n al ma r k e t les s for mal and m 0 r e 

fragmente~ than on .-the:' Al1er1.can domestfc sense. 

1 

• > 

.. 
, .~ ,!. 
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Towards Procomeetitive Strategy in United States Bilatera1s 

Havi ng rel uctant 1:r si gned the Bermuda II Agreement, 
• 

the Carter Adminfstratfon~ as discussed in Chapter II, grew 

ta v1ew it as excessively protectionf$J, providing an unfair 

advantage for the British airlines., In addit1on, encouraged 

j by the CAB's de facto deregulation of the domestic industry 
i 

and the initial success of Laker's Skytrain in th-e London-

New Yo rie: market, 110 the American government began to 
... 

sh f ft the ~mphas1s of its international aviation poli cy to 
o ' 

max,imfze consumer priee-service options through a fou 11 y 

competitive environment. This approach assumed that on1y 

the efficient United States airlines would survive and a 

strong American international air transport industry would 

therefore be ma1ntainéd. 111 
1 

In developing its procompetitive. laissez faire 

domestic aviation polfcy, the Carter Administration founded 

seven specifie goals to be ach1eved in the negotiation of 

110. See. e.g., Weber, "Laker Afrways v. the Ten Govern
men t s 0 f the E E Cil. An n a 1 s 0 f A f r and S e ace l a w·' a t 2 5 7 
et seg. (1981) • 

, l~ 1 . TaneJa, A1.rline Planning: 
Mark,tfng at 112 l19S2}. 

Core 0 r,a te. Ffnancfal and 

, 
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international bilateral air transport agreements: 112 

(a) Ta meet the needs 9..f~t-on-s-y"mel"'s, new and _ greater oppor,:" 
" -' - - . 

\" tunfties should be created for innovative and competi

tive pricing~by\ fn~1vfdual airlines. 

(b) Restrictions on charter operations and rules shOuld he 

eliminated or at least lfberali.zed. 

(c) Restrictions qn capacfty, frequency, and route and 

operating rights for scheduled afrlfnes should be 

elimfnated to the ext~nt possible. 

(d) Discriminatfon anl unfair competitive prac,tfces faced 
1 
1 

by American' international carriers should t>e 

e 1 i m ln a te d • 
... 

(e) Multiple United States airlfnes should be desf~rtated in 

markets that can support additional service. 

(f) The number of g8teways should be increased. .. 
(g) The ppportunfty to develop and facflitate competitive 

air-cargo services should be fncreased. 

These polfcy objectives wet'"e establfshed ta" provilJe 

a general framework for American negôtfators to usè in form-
-----, ~ 

1ng ~-f..ic strategies that would lead ta the developnlent 
~ --- -.. -

112. ·U.S. Polfcy for the Conduct of International Afr 
T ra n S po r t a t ion N e'g 0 t 1 a t ion S f Au gus t 2 rl.., , 9 7 8 , 1 4 
W e e k 1 Y C cm p 0 s f t f 0 n 0 f Pre s f den t .. al Doc ume n t s a t 1 4 1 2 -
63. l 

-.-ï~~ 
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of c'Om!>e'tftfve ~ O~,po~tu~ftfes.113 The dynamics of the 

ma rk e tp 1 ace a rtf' ~ ùp'pos ed to prov1 de to the con sumer f mp roved 

" se'rvfce· at 10w priees resultfng From economfcal1y efficient 

operations. Improved servtce and low priees are supposed to 

stimulate growth in trafffc whfch, in turn. should 

'contribute to the profftabnfty of the fndustry. Finally, .. 
it shou1d be noted that the preceding objectives had no 

b i n d f n g 1 e gal for ce ra n d , f n th f s sen s e .t som e co mm en ta t 0 r s 

have drawn ~~,tent1on to what they call "la faiblesse 

jurfdfque lt of this doctrine as applied to international air 

tr.nsp~:t.1l4 This sftuatlon had changed,: 'when ~/e 

objectives were refterated in the InternationVir Trans

p~rtat1on'Competitfon Act of 1979\(dfseusS~d below). 

l n fa ct, de' j ure der e 9 u lat f 0 n i n the i n ter n a t f 0 n a 1 

arena was fnftfated on Harch' 31, 1978, when the United 

States s1gned its f1rst 1I'1fberal" agreement with The 

Netherlands. Sinee then, the ~mer1cans have eoncluded sorne 

twenty lfberal bl1a:terals. The general characterfstics' of 
" . 

these agreeements were dfscussed in Chapter II. ,t Sho'Jld, 

tlowever, be noted that lfberal agreements were relatfvely 

113. For further detal1s, see Merck:t, "~ew4 Trends in the 
Internatfonal Bilateral Regulatfon of Air Transport", 
17 European Transport Law at 117 et seg. (1982). 

114 • Se e , e • 9 ., N a ve a li, 0 r 0 f t duT ra n s p 0 r t A é r f"e n 1 n ter na ... 
t1onal, Bruxelles at 149 (l'9BO). 
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w1de1y accepted in Europe.,where there was already sa muc.h , 
competftion in fares and service that a n~b~r of European 

governments belfeved the1r a1rlJnes would gain more from 

fncreased access to the American market than they would lose 

from a lfttle more competition. Four Western European 

countrfes have entered into liberal agreements with the 

United States, Le. The Nether"ands. Belgfum, Germany and 

finland. 115 However, between the United States and oUler , 

Western Euro~ean nations traditiona' Bermuda l type bilat~r-

al s prevafl. t n fa ct, a nu mb e r 0 f ma j 0 r ci v il a v i a t ion 

States, in Western Europe a-nd elsewhe're, have resisted 

enterfng fnto liberal agreements with the- Amerfcans, i.e. 

for fn,stance, Canada, France, Italy an-d Japa'n'. Regardless 

of thé fact that Canada has no libera' agreement w1th .the 

United States, in the Spr.fng of 1984, former Transport 

,Hinfster Axworthy ~nnounced to thp House of. Commons a new 

Canadfan air po11.c1 that incorporates sorne of the 1iberal

fled entry and pricing provisions o'f American deregulat10n 

wfthout leav1ng Canad1an passengers to the vagaries of a 

co m pl ete 1 y f r e e ma r k et. 116 H'o st 1 mp ~'t an t 1 y, the 

115. It should be noted that Bermuda II (between the UK-US) 
hast through severa' Memoranda, been cons1derably 
lfberalfzed. 

116. Fqr further information, see ·Canada Eoacts Ffrst 
Phase ()f New Oe"regulatfon 'Polfcy",. in Avfat1oJ\ Week , 

,> 
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Mul ron~y government f5 apparently movf~9 toward complete 

domestfc air1fne deregulatfon 1ncluding. inter alia, the 

aboÙ.tio'n 'o'f the Canadfan Transport Commission, ccrc).ll7 
It 15 often said that United States ne90tiators 

. 
·have developed a strategy, tommonly called "d1v1de-and· 

'. 
conquer". to achfeve the goals of American international 

1 ~ aviation polfcy. leaving as1de the world community s rejec .. 

tion of the fundamental prem1se of United States poliey, 

even stronger crftfcisms were raised at the method of 

,implement'at1on of th1s po.1iC;Y. In a lecture at MIT on 

June 17, 1981. CAB Chairman Cohen clarif1ed the dYFlamfcs of 

the pOliey: 

This 

.. l f 0 nec ou nt r y f s f r e e t 0 arr f ve à tan 
aviation poliey of its chotce. 1t follows 
that two nations sfmflarly inc11ned might 
agree ta. bflateral aviation rtelatfons 50 
organ f zed. The U. s. has adop ted ,a proeom
pet1tfve polit y at hdme and has pursued a 
siml1ar competitive poli~y with its 
partne ~. abroad. ". ' 

fmple-menta,tfon strategy hast fn fact, frrftated many 

countri~s and has signfficantly reduced the chances of 

(contfnu.ed from prevfous page)-
Spa ce ,Tech. at 33 (May 14,,198-4); 
International", id. at 11 (iJuly 2, 
Deregu1atfon ComiS to Ca"nada", 6 
letter, at 8-10 (July 1984). 

"Oeregulat1on Goes 
1984)i Thoms, "Afr 
Canadfan Law News-

. 117. S.e "Tories Unveil Massive Transport Oeregula~fon":J in 
The Gaz~tte at A-l (July 16,1985); Desmarais. 
iDeregulatton: One 'Year Later", Canadfan Aviatfon at 
2$-28 (il u'ne 1985). 

- c"- ,""", , ' 
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ob __ afn1ng worl~wfde,acceptance 6f ttle Ame~fc&n phl1osophy. 

Des pi te cont f nu ous den 1a 1 s by the U,n 1 ted S ta tes li 
.-

.th,e internat·fonal ëommunity mafnta1ned. that Amedea" strat-

egy was one of' ~dfvide-and-conq~rh. This hypothesis 'was 

substantfated early in 1979 by the contents - of a CAB 
, 

"internal document leaked to the trade press" 118 This 

internal memorandum discussed the ·potent1al use of market 
• 1 

leverage to convfnce recalcftrant countr1es ta adopt the 

_ Amerf-can procompe.titfve pollcy. It also assumed that if a 

"Board Authority" 'was conferred on 'small aviation countries 

who were no t ab 1 e to gra nt reci proca 1 tra de or othe 1" C ommen-'" 

surate aviation benef1ts ta American ffrms. ft would result 
. f' 

in' major countr1es changfng thèir civil aviation poffcfes 

and "surrendering to the 'United States".1l9 . For example. 

Belgium coul d be used to put pre~$ure' on Françe a~d Italy ~ 
• . 

Korea coul d pres sure Japan; etc •••• levfne explfcftly 

str'.essed tht s pot,nt when he st,ated that "a 1 fberal compre

hensive agreement (or a: partial one that includes the accep ... 

~ance of public cha~ters w1th, interchangeable eountr~.()f .. 

or1g1n rules a la Belgium) would provide ~he competitive 

118_ Levine. "Civil Aeronautfccs 8pard Memo.", Aviation' 
Dan}' (Mar. 8, 1979). 

.,; 

119. See al so Majid, "Recertt U.S. Aviatfon Pol fey: Head for 
Mul tll a tera 1 f'sm Emphas f zed", Ci tl 0 f London l"w Revi ew 

, at 55 et, Sf!Q. (1984). i ' 

. <, 
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market structure that w~uld put 'thè most short-term traff1c 

pressure on both F-rance ~nd Ital y rt .120 

It fs no secret no'tli ~hat the str~egy was ta pres-

.S/1re the recalcitrant nations f"to accept1ng the United 
, . 

'States pol f.cy rather than experfence diversion of traffic to 

the close, alter-native destfnations. This argument had 
. 

particular application ta Europe, where much of the Nort.h 

Atlantic market has traditfonal1y been composed of American 

vacatfoners whose objective was to "sèe Europe". Whether 

such traveller's arrfved. in Paris or Brussels w,as relat1vely 
. 

less sfgnfficant._.than the priee of the,fr af,rlfne tickets or 

tour packag~s. With exceVlent ground tr'ansp~rtatf~n wfthi'n 

Europe and the relat1vely shar,t dfstan,ces fnvo1vèd, ft wa.s 

possible to take side trips to most Western European', .. 
cap1tals. 

The effect of United Statle's liberal bl1aterals has 
- .., 

been mf xed • Ont h e ne g a t 1 v e s f de li m 0 s t na t 1 0 n s h a ve' no t 

dropped thefr res1stance ta the free-for-all competitive 

et1vfronm'ent. On the posit,fve side, Wes't Germa'ny dfd change \ 

fts position on multiple'~ès1gnatfon. and t~e United Kfngdom 

made sorne co nces $ tons to the .Amerf c an po 11 cy f n rev'1 s 1 on a f 

the' Be rmuda II Agreement. 121 Howe.ver 11 Fra.nee and 1 ta 1 y 

120. 

121. 

See supra note 118. 

See supr~, Chapter II, Section V. 

"-, 

It should. however ,l 



(.II 

o 
il> 

l , 
r· , 

o 

l' .-. " .' -- ",------l 
1 , 

, 

\ ,- , 

176 
.. ,. 1" 

still remafn hold-o,uts. 'Finally, fn the Pacifie, a l1beral 

bilateral ,negotfated wfth South Korea. has not changed 
" , 

f 

,Japan's- '4ttitudr't"oward the American procompetftfve po11cy. , , 

'~ 
,c' 

" 

The In'ternationa1 Air Transportatfon Comp.etftfon Act~_ 

1979 

Sfnce ft 1s beyond the capacfty of any.one nation 
, 

t 0 der e 9 u 1 a te i n t ~ r na t f 0 n a 1 - a j r t ra n s,P 0 r t : V n 1 te d S ta tes 

emphas1s was conffned ~a a polfcy of fncreased cO"1petftfon. 

1 n ea'r 1 y 1 980 Con 9 r e s spa $ se d • and the Pre s f den t a p pro v e, d • 

the Internatfonal. Air Transp6rtatfon Competition Act of 

'1979. 122, Acç.or-d1ng' to the Senate RepQrt. the Act was 

fntende<l ta fnstftutfonalf.ze the competitfve bf1ateral 
.' 

aviation pol fcy practfced by the United States by provfdfng 
1 .' 

a, permanent 

. t1ons.·12.3.' 

, . 
policy for 

1 n 8 very 

concludfng ,bf1ater.al negotfa
':1 

real sense, the legfslatfon wa's 

(continued from previous p~ge) 
be noted that even c6untries such 'as .Israel, Jamaica 

'and The Netherlands Antflles,. whfc'h for var"ious r . aspects ( often unconnec ted w1 tb a v i a t i on) emb r4ced 
U.S. new strategy in its initial phase, have sought to 1 
fmpôse some capac1ty restr1ct1ôns tnrough renegot1a
\.1"'On of thé1r b1lat'ër'als w.1th· the U.S. 'in the 'ear1y 
1 980 ' s • S e e Je: ~':' A v fa t ,ion 0 li 1 l Y ( May 31, t 983 )., ~ 

. IJJ. See sup'ra note 11. 

123. Senat~ Report, Commerce. S,cience and Transportation 
C () mm 1 t tee. No. 96- 329.' Sep t • 24 t 1 979 • 2 U • S • 

, ./' 
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anticl imatfe; ft was bas1cally a r.atfffeatfon of Carte,r 
( 

'A d'ni 1 n f s t rat ion pro C 0 m pet i ,t f v e, pol h: f es. , W 1 the 0 n 9 r e s s . 
.-" 

showfng more conce,." for faf-r competft1-on' and the economfc 

condition of the' American carriers. 124 

The 1 979 . Act J h 0 W e ver 1 wa s' m 0 r e cau t i 0 usa n d r'é a 1 -
o 

fst1c ~han the Adm1nfstrat1on's policy. In ex tend,i n 9 the . 
procompetftJve polfcy statement of the 1978 domestfc Deregu- ~ 

, '-
latfo" Act to international service, Congress recognized 

that the existence of a",free and b,pen fnte-rnatfonal m'arket-.., -: .- s place ~ c'ou l d not, be as sumed, and added new pro tect i ve 
1 

j 

'anguage~ Thus, in placing -maximum reliance on competitive 
-

market forces'" to provide the needed air transportation 

system and ta encou rage: the ffnancfal well-bei ng of éfff-
, 

-c1en't carri ers,~ ~he- Act went o-n to s'tate, as a cavea~:' 
, 

• .... t4king into acc.ount, neverthel ess of 
m-aterfal 'd1fference, ff which 

.. 
any, 'May 

exfst betweén f nterstate and overseas air 
tra n s por,ta t·f on.' 'On . the one hand • and 
foreigr2Safr transportation, on the 

~ other. Il 

(cont1nued From pre~1ous page) 
ConSressfona1 and Administrative News at 356 (1.980h 

f ; 

124. Congre~s had, 10n'9 been _concerried about, unfafr and 
, di scrfm1 na tory fe'es, and pract fc~s ·of fore 1 gn govern

,.,ents. For ·such prac'tices and the Fair Competftive 
Pro ct f ces . A c 1; 0 f, 1 974 • se e f n f r a Ch a pte r VI. Sec t 1 0 n 
1'1 ( Fa 1 r Co m p e ,t f t f 0 n 1 n l nt e r na t f 0 na l Cf v f 1 
M~ fat f.o n ) • 

125. The 19r9 Act, SectIon 2(3) (amendfng Section 102(a) of 
the F'e-~eral/Avfa,tfo" Act of 1958). ' '-

, 1 
1 
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And -the folJ.QW'fng was a~~ed to the dorne,stic' policy factors 

that the CAB' was' now'te)' cOrfsfder for international u ·well 

'8S do,"estfc: , 
--rhe strengthening of the competitive 
po $ i t 1 0 n 0 fUn f te d' St a, tes air car r1 ers . t 0 
at least assu're équa1 tty with Foreign· air 
car r fer s " f n c 1 udf n 9 the a ,t t'a of n men t 0 f 
opportun1tfes for United States air 
ca,rrfers to maintafn and increase their 
profftabl~ity~ in foreign ai.,!" transpor
tatfot'l." 

The 1979 Act .a150 enumerated, for th'e first '.tfme, 

"Goals' for International Aviation Pol fcy"., Wh11e these 
~-:::: 1 ... 

goals supported 1ncreased $er~tce and ~ompetftion, Congress 

a 1 5 0 di r e c te d th a t the E ~ ecu t fv e 0 e par tme n t ~ (a n d the -c la ) • 
in granting foreign carriers 1ncreased access to United 

. 

. States markets. requi re that such" rights be nexch-anged for 

benef'it~ of #$fmflar magnitude for United States carriers or 

the travelling public with permanent linkage between rfghts " 
• t). 

gr~ntid and rights g1ven~a\ay.1t127 1 

YI' .; 

Aga'fn recogntzing realfty, Cong'res s 1 dent 1 f1 ed as a 
<J # 

negotiatfng goal "the el i m f na t f an of d:Bcr1mfnatfon a-nd 
\ 

unfafr competitive 'practices faced by Uni ted Sta tes air":" 

lfnes" in Foreign afr transportatfon. In additfon, the 1979 
• 

Act contai,ned.other sections gfvfng 'Americ'a", aeronautfcal 

126. , Id: Section 17(1) (amên,dfng Section 1102 of the ,1958 
ffi. ' -

127. Id. Section 17(8),. 

,1 t 1 

J'\,! • l 
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to Pres f den t~' ap~ rçva,]. stro ng powe r 

to retal1ate agafnst all these practfc.es. 
,t 

~n thfs regard; 

-' 1 

ft should be not-ed that stJ'ch retaliatory action mfght. for 

instance, lead to the suspension of a forefgn carrieres 

permit' or to a limitation on fts operatfon~.128 ~- ~ 

·As ta ratemaking, the 1979 Act strengthened Amerf

cari -power to suspènd and reject internatfonal.air tariffs 

(fares. rates and coridftfons ,pertainfng thereto).129 Fq.r 
" 

forefgn ai'rlfnes. suspension -and rejectJon of_.tarfffs mfght 
, • _ .r 

take place upon a simple ·pUbln fnterest" test. It fs 
, ~ 

s'1gn1 ffcant, howeve,r, to note tha t the Act al s-o establ1.shed 

a suspens f on -free "zone of reÂsona b 1 enes s" fat' i nternatf a na 1 
~ " . -,. , t' 

passenger fares wfthfn which there m1ght normal1y be n-o f 

suspensfon 9f fare fncreases or decreases. 
~ 

The ZOné 'has 
1 

,been_ determinee! by reference ta a semi -annual t'y' adjusted 
, 

Stan"ard Forefgn Fare level (SFFL) and extending from Sf; 

above the SFFl to 50~ und~r the SFFl. 130 

.. ---IF i na 11 y • the 1 979.. Ac t t f 9 h te n e d the· pro c e dur e $ and 

128. This issue is dfscussed in furthe-r datail in Chapter 
VI. Section' II, under the subt,itle "Fair Competition 
in International Civil AviatfC).~"" (). 

129. -Se~ the 1979,Act, Section's 14, 15, 16 and 24. 
. , 

13~. For mO're _ informat'fon, $e~.' Sctlaffer & lachter; "Deve-
10pments in U'.S. ,International Air Transportation 
POliey·, 1(2 I;awyer of the Ame~1cas' at 595 et seg •. 
(Fall 196,0,. -
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\ .. 
condft4ons under' which 'fnte',."'carr1er agreeme;nts for interna... '. 

• ," 10.".. ' 

~ ,'. 

tfonal ai'r t~ansportatf6-n mf'~ht be appr'oved and rel ieved , 
from the ,1 operatf ,on, ,of the ant f trus t 1 aws. .Ttle same had 

. ~-

al ready been done. as dfscussed earl fer. for dome~st1c avia .. 
" 

tion in the---A1rlfne '[)eregulat1on Act. Howevet. priee-fixing 0 

• 1 , , 

agreement~ in fn-tLernàtfonal service' fmp' fèft'ly remafned 
, , 

alTow~q .• off •. of course, . approved. ;, A1.s0, "international, 
, l, r 

comfty" /and "fore1gn po.lfcy consfd~rat1onsjt were,taken into 
. ' , 

a,'ccou,ri,t 'wh" "ft came to inter-carrier agre~ment,~, for fnter- . 
.. ~ ~ .. 

nat10nal ,àir' tranS1po'rtatfon., 
~'" , -" ,. 

,Wt~h, the above brief review fn mfnd, ft is clearl,Y 
• , 1 • 

ev1dent ttlat. 'the Inte'rna,tional' Afr 'Transportatiof.l Compet1-, , 

. t~~n Act was less Sign~ffc:ani 'f~ e~~endi,n9 è~mpet~t.fQn a'n~ 
, , 

,.creatfng· pressures for ·low far'es in fnte~nat,f'6nal arena 
. , "'-

th,an '\iere thé polfcJes·\aod. effQrts 'of:thé:'Carter Admfnfstr'a-
• ~, .: f • 

~ 

tfon\ However. i'n v1ew of the state,d .a1ms of Un'ted States 
(', , \ ,. ," , .... . ) 

(, 

inte"rnatfonal aviation pdl fcy and -the _ p,ractical' fmplementa:' 
. . 

tTo n 0 f the CAB·' s r et a 1 i a t 0 r y \ P 0 W è r s. . i t -1 s d f f f feu l t t 0 
.' \ 

avofd the 'conclusion 'that Amerfcan attempits to fnst1tute 
, ,+ . \ 

·fTee trade" pQ.1fcfes, in fnternatfonal aviation w!'re. at 
, ' 

least tempered by, the strong putsu1t of natfonal sel f .. 

fnterest. 

, ,., 
\) .' , 

',.1 
~ , 

.. 
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Feasib111tY-Ei Transferring Oomestic Policy - Analysis and 

Eval uation 

In pract1ce, the United States was widely percefved 

as hav1ng select1vely applied deregutation policfes in its 

international markets. The American Administration 1 s 

emphasis on "1 fbera'" bilatel')al air service agreements and 

the exercise of the CAS's retaliatory powers in 1nternatton

al markets were seen as the means of furtherfng the 1nter-

est s 0 f A me rie a n car rie r s • It was fel t, howéver, that the 

United States has been pr~ach1ng "the gospel of deregulation 

with evangelical zeal".131 The reason for that, accor

ding ta one commentator, is simple: 

" ... deregulation U.S .... style will rewrite 
the r.JJles of the game to favor the U.S. 
W1th the vast fleet at the1r command, its 
carriers can qufckly redeploy their 
a1rcraft to seek out the most profitable 
routes and" mercffully. leave some crumbs 
of market shares t~3the smal1er, less 
formidable airlines." 

(1) At the international level. airl ines are ope ... -

atfng with a government framework the Chicago Conven-, 

t 'Ion. 133 and ab 0 u t 2000 b '1 ~1 a ter a lai r ~ r e a t i e s wh i ch 

131 • Cruz. Philippine Airlines Chai rman and President, 
Speech to the Internàtional Aviation Club (J une 19 t 

1 9 7~ ) • 

132. 1 d. 

1,33. See S-U~ ra. C~apt~r 1 t Sectfon II r • 
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establfsh thé terms of trade in international aviation 

markets. These arrangements whfch are lfnked to the sov.er

e1gr1 control of afrspace -govern conditions of entry, supply 

and pr1 ce in aviation trad~. ln th1 s uni que cHmate, there. .. 
are IISO many nationalistic factors .at work that ft 1s 

e n tir e 1 y u n r e a lis tic t 0 bel i e v eth a t u n reg u 1 a te d c'o m pet i t ion 

would be an acceptable framework for the afrl1nes 

f ndustry. nl34 

(2) At the global 1 evel, United States ad ation 

policy has apparently flung-the international afrlfne indus
f' 

try into turmoil. Free-for-al1 competition does have a 

certain theoretical ~ppea't esta,blfShing an environment that 

could lead to innovation and low fares. Air transportation 

services, however, has many of; the characteristics associa
/' 

ted with publ fe utflity. and in 1I1any nations ft 1s both an 

f n te 9 r a 1 par t 0 f the e con 0 my and a n 
..,."";'~ 

instrument of Foreign 

policy. As a consequence. the national a1rlfne, the nation

al traffic and the covéted routes need to be protected. 

Each nation sets different national objectives and creates 

appro.priate polfc1es and pl a n,s' to achieve these objectives. 

In the case of international afrlfne opefatfons. not only 

-are national po1fc1es and plans coordfnated to me~t the 

134. 
\, 

Wheatcroft, Present.atfon te Ai r rr-anspor-t 
t1on's Economie and Finance tauncjJ ...... <tfov. 5. 

, " 

Associa-
1981 l. 
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requ1rem~nts of other infrastructure elements (e.g., air

craft, airports, air traffic control systems, etc .•• ), but 

they' al so attempt ta balance competftion, consumer benefit 

~nd the economics of the airlfne industry. , 
(3) To I('tter understand< the unique aspects of 

international aviation, consfder a developfng region versus 

a dev.elol'ed region. In a developing countr.y, the national-

flag carrier often provides a vital and viable mode of , 

commun1catfon, earns the cr1t1cally needed forefgn exchange, 

provides employme~t and serves the (extremely limfted) 
& 

origrn-;ting pass'enger traffic. In such a case, competition 

w ïTT -lin-cJOul) 1; e d 1 Y b e h a r m f u l • 1 3 5 If a United States 

carr1er 1s forced into bankruptcy or a merger, the results 
1 

are not, of course, the same as ff the Flag carrier of a 

developing nation were to go out of business or be f'orced to 

jo1n the f14g carrier of a ne1ghbouring State. Now consider 

the cas e 0 f a de ve 1 a p e d reg 1.0 n • e • 9 • Eu r 0 p e • A n 1 n ter n a -

t'fanal airline faces a dilemma in such a market. No one can 

deny the attractheness of 10w fares and h1gh frequenc1es, 

but a given airlfne servfng both 1ntra-European markets as 

wel1 as provfd1ng service tOI From and via Europe, would 

need ta ma1nta1n strong and stable feeder trafffc through 

135. See t e.g., Gfraudet, Ait France Cha1rman, Lloyd's -of 
London Conference (Jun. 4, 1981). 

',< 
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fts network and gateway (usually the capftal). ThUS, this 

airlfne will need protection (rom competition 1ts feeder 

services to channel transit passengers to and From European 

points. 

(4) The international aviation communfty does not. 

accept total deregulation in international operations mafnly 

because of the (ear of possible eco'nomfc domfnation by some 

carriers. All nations, as shown above, have a direct fnter

est in aviation services as "fmporters" or "exporters" 

(through national a1rlines);136 they are concerned to 

one degree or another with SlfCh factors as trade balance, 

safety, public se-rvice, for.t.1g" policy and defense. For 

these reasons, it f s hardly 1 fkely that these nations. 

particularly the smaller ones, will rfsk the l1velfh-ood of 

thefr carriers for the sake of "open ski~s". a pol'fcy once 

descrfbed by Sir Lenox Hewitt (Chafrman of Qantasl as 

" ••• descended From ec onomi c thugge ry on 1 ts fa ther' s s f de 

and trom old-fashfoned anti-trust ideal'1sm on fts mother's 

and ••• conceived on the wrong side of the market. 1l137 

136. 

137. 

"Importers" means "when the natfon's own cfti~ens 
travel on forefgn carriers". whiTe lIexporters" 1s the 
opposite "when forefgn cftfzens travel on national 
carriers or through tourfsm rec~fpts and expendi
tures". See tATA S~nopsfs on Aviation Dere9ulatj.0n. 
Geneva at 22 (May T94). . 

Sir Lenox Hew1tt, "A World Airl1ne Per.spective and 

, .. , " 
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(5) In short, the whole system and philosophy of 

the Amer1can pol1cy 1s centred on the forces of the market

p la cet car rie r s h a vin 9 the cap ab 1 1 t ty and f1 ex 1 b il i ty t 0 

adjust readily to the demands of the market will be the 

wfnners. But there 1s a big "IF" - if 'there are equal 

opportunities for the contestantso Even in free and fair 

competitfon the "fittest" who survives gets bigger and 

bfgger and ultimate1y 1s likely to overshadow the less efff-

cient and smaller ones. A continuous effort 1s, therefore. 

required to keep pace with the 'marketplace and cOR\petftors • .. 
s f n ce f na b 111 ty t 0 dos 0 ca n b e "s u fc 1 da 1 Il i n the k fon d 0 f 

" 

business like aviation. " " 
(6) S1nce fmprovement of the system is the pr~ncf-

. 
pal objectfve of change, the dJlpl1catfon of United Stat'es 

deregulatfon concepts to international aviation tnust seek· to 

achtevé the positive features o~ American deregulatfon, 

primarfly route rationalizatfon and ~ome .1ow fares,. ~hi1e . 
. 

avofdfng effects detrfmental to the overall system,' such' as 

overcapacity. tar.iff wars(frratfonalit1es "and fiha,nc1al 

dffffcu't1e~. 1 n co rrt e m pla tin 9 's u ch der e, 9 u 1 a t 0 r"~ cha n g e , 

the supportive nature of the unique features in United 

States aviation -private, multi-carrfer syst~mt huge' finan-

. (cont f nued from prevf ou s page,) Q 

Deregulatfon - Quo Vadis?", Address to an Internation
al Aviation Conference o-rganfzed by Lloyd's of London 
Pre S 5 a t ~ C· M ~y 2 5. 1 97 9 ) • 

" -'. 
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a 
cial/market resources, a single saverefgn State pol1tical 

commftment ta free market prfncfples - must be talce" into 

account. Thus, as shown earlfe", the extent ta whfch reH· 

a b 1 e les sans ca n b e d ra w n f r a m the con t r 0 ver s f ale f f e c t s 0 f 

deregulation in American domestfc and NOrth Atlantic 

markets, (where many Amerfcan carriers competeL may be 

lfmited. As obser\'ed by Boull foun, Vice President of the 

Boeing Corporation: 

"As long as the U.S. domest1c system 
rernafns in fts chaatfc state, other 
natio-ns' are unlikely ta fol1ow our lead or 
trust additfonal changes in our bl1ateral 
negotiatfng posftions. So, ft seeRis to me 
that the U.S. international aviation 
polfcy O~8 open skies 1's at best pre .. 
mature. n1 

{7} The acceptance of deregulat10n princfples b.y 

m~st nations would mean the replacement of a regulatory 

system emphas·iz1ng the preeminence of natfonal interests 

with on.e speç1 fyfn9 competition as the ,major objective of 

the system. ln this sense, the adoption of the joint pr1n~ 

cfples of free, competitfon and strong antitrust, en'forc~mènt 

(fundame'ntal to deregulatfon) would necessftate th'è agree

ment of new codes of internatfonal conduct and novel fnstf

tut f 0 n s t 0 0 ver se eth e 0 p e-r a t f 0 n 0 f thé sep r f ne i p , es; par t f

cu1arly in respect to competitive ma1practfce. subsfdy allo-

1 ~8. Cited in OTT, ·Soefng Official Decrfes. Industry's 
Con d 1 t 1 0 n If 1 f n A v 1 a t·f 0 n W e e Jç & Spa ceT e ch.. a t / 29 ( 0 ct. 
31, 1983). 
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. 
'C a t ton s • car r 1 e r ban le ru il tc i es, etc. 1 n addf t 1 on i f f the 

freé entry regfme were ta be fntroduced, States would n'eed 

to establ fsh international agrèements to ensure that non

tariff barrfers to fnternational trade were m1nfmfzed. It 

1s, however, apparent that makfng'any substantfal changes to 

the system through toé attafnment of an 1nternatfonal accord 

on thes! contrQvers1al matters would be e~tremely difficuJt. 

As a re"sult, 1ncreased protectfon1sm 1s the most s1gnfffcant 

trend lfkely to occur. especfally ff ea~h S~ate's carr1er(s) 

15 unable to obta1n a fair s,hare of fts national market. It 
-

was once s ta ted by o"ne commenta t'or: 

·Protracted attacks ~n the market share of 
a national airlfne wf11 ln the long run 
generate a rev flfa', 'of protect1 on f sm. We 
all publitly agree that protectfonism 15 a 
bad ,thfng; wè a11 deep dowl't know that ft 
1s a bad thfng.. But a11 of us wlll yfeld 
to pro~ect10nfsm whén ft appears to 'be ~~e 
only praettcal alternative to {fNd off 
unbearable competitive pressure." 

o 

(iiven some of these problems, one mus,t ser10usly 

qUéstfClln thé w1,sdom of sfmply transferrfng the domestfc 
e; 

prOcomp~tft1ve pol fcy wholesale to fnternactfonal afr ser

vfces. From a theoretfcal pQfnt of v1ew, total deregulatfon 

May be idee1; rrom '4 practfcal' pofn-t of view. less regula-

- tion fs bettér then more--regulatfo'n. The questfon, then, fs 

one of degree. Given the multiple and divergent objectives 

139. Alftalfa tha1rman -Nordio's Speech to Ninth Annual AH' 
Transport W~rld_ Awards (Jan. 20. 19S3)" 

• 
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of various afr carriers. the -afm shou 1 d be to create and 

maint~fn a workab1e competitive environ~ent (i.e. regulated 

compet)tion), one in whfch government-owned or-contrQlled 

carriers and private carrfers can coexist. 140 

o 

Recent Shifts in United States International Aviation 

Poliey 

Since th-e desfgnatfon of an afrlfn,e on an interna ... 

tional route wit,fl "low fares" forced other afrl1nes into' an 

uneconomfc competition, carriers of many nations incurred 

losses and s'Ince other nations were not ready t'o see thfs 
-, 

situation persistfng continually,. many a1rlfne experts 1n 

the United States, and abroad. began to high)fght the 

unworkabflity of the policy.141- States, l'lice Brazil, 

were not reluctant to denounce the Agréement with the 

Amerfcans. if the United States carrfers were insistent Qn 

introducil'}JJ unrealfstfcal1y low fares, ·rathèr than surren

dering to the American pOl1Cy.142 To save the United 

140. See fnfra, nprelfmfnary COYTclusion" (fo~tnote 1,97). 

141. See OTT, "New_ International Pol;f--cy Urged", Aviation 
Week & Space Tec'h. at 30-32 (May 1'. 1981). 

142. OTT. "Aviation Sh1ft Emerges". Av1at1on,Ieek & Space 
Tech. at 21 (Dec. 21.1981). 

, , .. , 
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States-Brazil relations trom further deterforatfon, 

Pre,s1dent Reagan dfrectly 1ntervened and wrote a letter to 
~ , 

the CAB Chairman askfng hfm not to 1nsist on the polfcy of 

low fares; a f1 rst s1gn(of change From the system fnftfated 

by the Carter Admfnfstratfov.143 

It f~ in thfs 11ght that one ought ta see the shfft 

fn negotiatfng strategy, announced by the Reagan AdmInistra-

tion 1 in May 1982. 144 Instead of afmlng at full-sca1e, 

"1fberal" bl1terals. the emphasfs would be on partial deals 

(lfmited agreements) taking care of immedfate problems; 

Also. grantfng additional American gateways to foreign 

airl1nes wou1d no longer be quasf-automatfcally exchang~d 

for the acceptance by foreign countrfes of a lfberàl pricfng 

and charter regimes. This led Connort a top polfcy official 

in the Reagan Administr~t1on, ta thfnk that "now 1s the tfme 

to take stock, ta review the so-called lfberal bilateral 

a greements 'and to try to de termf ne wha t the va 1 ue sare. We 

are developing data to better understand what the dffferent 
~ 

143. .!!:.; see al-so supra note 121. 

144. See "International Aviation Negotfatfons Reagan 

1 _ 

Adminf'$tra~fon Pursues New Strate9Y of Negotfatfons a
" 

Aviation Da11y (May 28,1982); "U.S. Changes Emphasis 
~n Bi1ateral Negotiatfons·, id. at 278 COct. 21, 
1982) • 

-.1 
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types of agreements really mean·." 145 Another "official" 

in the same Department even publ1cly dfsapprovfd the av1a

t ion pol i c f es 0 f For dan d Car ter A dm i ni s t rat ion s b y . pro-
'" 

clafming that "both pol tetes attempted ta convert other 

governments from a higher regulated approach in internation

al aviation to a free enterprise system, allowing carriers 

largely to ship for themselves. ,,146 

It should, bowev_er, be remembered that the .general 

trend of 1I11bera11sm" remained intact in the "modified 
p 

policy" of the Reagan Administration, at least off1cially. 

The United States "comm ftment to open competition and the 

free market remafns constant. 1t 1s, in faet, •.• (that) 

U.S. "international .policies are changing; the phil osophy 

and object1v~s are note .. 147 Indeed, save for ~e~fslative 

intervention it must remain intact. since "lfberalfsm" or 

internatfonal deregultion has now, as stated earlfer, been 
" 

embodfed in United States legislation: the International Air 

Transportation Competition Act of 1979. 

145. 

146,. 

147. 

Cfted in Nammack t "U.S. International Aviation Po1.fcy: 
Same Goal, New Attitudes", Air Transport World at 24 
( May 1 982 ) • \.. 

~ 
C i t e d i n K 0 z i cha r 0 w, -MU. S • A 1 ter sIn ter n U-i-e ft a 1 
Avia:tion Pol1ey". Aviation Week & Space Tech. at 21r 
(Nov. 8, 1982). 

Supra no~e 145. at 23. 

,;1,1" 
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It ,is often stated in the United States that the 

polfcy of- deregulatfng internatfonal afr transport is sound. , 
but that the 1mplementat1on of the polfcy has been wrong. 

An influential Congressfonal Subcomfttee held extensfve 

hearfngs in 1981 and 1982, wh-en the pfcture was dark for 

major American internatfonal carriers, to explore the 

consistency of this fmplementation with the goals establfsh-, 

ed by the pol f cy.148 The Aug..ust 1983 Cong"ressfonal 
, 

Report provides, as shawn beloy-, a useful statement of 
\ 

. " Congressional concerns at that time~;49 
1 

Fol~~ing a brief background statement. summar1z1ng 

the Carter Admfnfstration's ~fforts to establish more 

servi ce and fare competi tf on. the Report 'exami ned wnether 

the economic position of the United States:-flag carriers had 

been weakened, and what difffculties had baen experfenced f~ 

carry1ng out the pOl1cfes of the 1979 Act. 

The Report fi rst approached the "Weakness fn the 

Bilateral Negotfat1on Process". noting that fore1gn nations 

include representatives of ttiefr national carriers as partf-

. 
148. Report of the Subcommfttee on Investfgatfons and Oyer

sight of.the Comm1ttee on Public WQrks and Transporta
tion, U.S. House of Repr~sentatfves (commonly known as 
Levftas Subcommfttee) (August 1983). 

149. To better understand the reasons for reeent shffts, an 
elllphJsis 1 s giJen herè on some f,fndfngs Of. the 
Report. 

. . . 
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cipants in 'fnter'90verntnental negotiations, whereas, Ame-r1tan 

carriers are represented on1y by trade assocfations, wJ'lich 

1 n tu r n are 1 i m f te d t 0 0 b s e r ver st a tus • 1 t the n r e v f e \Ife d 
Q ~ 

"Unequa1 Trading of Rights fn Negotiatfons" ,and concentra-, 

" ted. as an exampl e J on the .uni ted Sta.tes-Netherl ands Agreé--
, "'-

ment, in whfch KLM has a seetningly t~-untestab'e dominance 
'-.... J '\ 

in the market between the two countrfe's.150 It concluded 

this discussion by stat1ng: 

nThe Subcommittee fs pleased ta have ,noted 
that the attitude of U.S. negotiatQrs at 

,bf1ateral conferences seemed to' have " 
har~ened sfnce the begfnnfng of our hear-
1"g5 fn,·Ju1y 1981 in that the,lt dontt seem 
to give awa~lrights for the sake of havfng 
a - trea ty ... l ~ , 

U,nder the sübsectf on headed "Cost of Add.f'ng New 

U .S. Entrants", the 1983 'Report points out that th'ere mfght 

be bath negative and posftfve features ta the mushroomfng of 

Amerfcan car"r1er competitors in any g1ven market. 'fhfs was 
. .,. 

fo)lowed by an examinatfon of "U.S. Pol1cies Weak.enfng the 

1 nterr\ational Fare Structure", where the Report dfscussed 

e ffor"ts to dès t r"oy IATA' ra temak f ng unde r the so-ca 11 ed Il S ttow 

Cause Order".152 Next the Repo-rt con~1dered "u.s. 
~ 

150. In 1983, U.S. a1rlfnes carrfed only 2.8S of the 
925,000 passengel"s reported as travell tng b,tween the 

~ _J!. S. and The N-etherl a nds. 
1 

151. Lev1tas Subcomm1ttee~ ce. c~t •• note 148, at 7. 

152~ The Report's f1ndfn'9 on' thfs issue fs d1sc,u$së'd 1n 

'~ 
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U n, S IJ ,p P 0 rte d Car r fer 5 vs. Gover,nment .. Suppor~ed Forefgn 
(, ~ 

Carriers". Perhaps the most balanced statement ,in this 

subsecti.ort W8S made by Ambassad9r Brock. Uni ted State~ Tt'ade .. 
Representatfve, who stated: "Foreign governments pour 

hundreds of millions of dol1al'-'s into the1r civil aviation 

industry~ Our government provfdes U.S. cart:fers wfth no 

f1nancial support." He then \"eferred to pract1ces, 5uch as 

rl pooling, illegal for Unfted States carrfers, yet permftted 

for Foreign afrlfnes. 153 
, , 

ln the "Prevalence of Unf~fr/Ofscr1mfnatory 
. 

Practices" subsectfon, the 1983 Report expr~sses great 

concern about d1scrimfnato{y' practfces agafn,s; American 

c'arr1 ers abroad t part f cul a r!t9 n respect of ground handli ng 

facflftfes at fore1.gn afrports and access for Amer1can 

ca~r1ers to computer reservatfon .~nd agency system 

abroad. 154 In thfs sense, the Report found that the 

Un" ted Sta tes, ' ha shi s tori ca 11y negot {a ted _."ha rd ri ghts for . .' 

soft rfghts· - g1ving up' routes 'and' schedu.les of greater 
" 

economfc value than those reC"e1ved. in the 1nterest of lower 

(contfnued from prevfous page) 
further detafl fn Chapter ;vrt, Section r (footnotes 
39, 44 tniJ 45). 

153. 

ISCJ 
L-ey1~as Subcomm1ttee, op. cit., nôte.~1.48! ~t 9." 

'" For the various types of, 5uch _ practiçes, see (nfra J 

Chapter VI, Sectfon II. 
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,fares an-d~new airlfne entrant·s. And .as a result. "there 1s 

'not a fair and e-quitable market for our carriers fn interna-

tion'al .transport". The Report further states that Uni ted 

States carriers ar~ competft~ve and ,.eff~cient, but commonly 

they are competing aga1n~t the author1ty and ffnancfal 
. 

strength of foreig" governments that des1re the1r Qwn 

carriers to succeed for a. va.riety ,0' nationalfS1:1c reasons 

in addition to transportat1on. 155 , 

F1nally, the 1983 Report urged the Adminfstratfon 

t o. ma k e cl e a r " t 0 0 the r cou n. tri es, 0 u r f" cl 9 .... c a! r 1 ers and 

even to our citizens exactly what they wou'ld expèct from' 

11.SP In,ternational Po11cy". After liSting numerou~ speci ... ,-' 

fics, the Report concluded: 

:rIn short, 'Ile ,want to fn~ure· that ther.e 15 
cl fair and équitable market èn'vil"onmènt 
for international air tray~l that pr~yfdes 
for profftabf1ity' for our f1a9 carriers t 

reasonabl e rates and qual f·ty service for 
o'ur consumers, and a ~O~$ f s tant and fi rm 
positfon to present fg6f~re1gn gov~rnments 
apd their carriers." .. -, 

It i5 still tOso early. however~ to tell whethèr 

thesé "Cor)gre,ssional po11cy objectives" will, in fa,ct, be 

atta1ned on a long-term, consistent basfs. But thé hear1ngs 

• 155. It was also noted that ~ven the U.S. helps, fore1gn 
<t carriers 1ndirectly tbrough 'fts support to the 

-Export-Import Bank" that provfdes low fnt'erest rate 
loans to them to enable fore1gn carriers to purchase 
new equ f pment.) , 

Levftas SUbcommtltee" 0l!~ cft •• note 148, at 18. 156. 

.. ' 
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a n 'd R e p 0 r t . m a y we 1 l h a v e h a d a t 1 e a s ton e con s e que ne e : a 

perceptible 

pol.1cy. 

• slowdown in the promotion Of "open skies" . 

Followfng the COll'gressional Report, the - Amel"1can 
1 

Administration put more effort inta enforcfng compl1ance 

with bi 1 ateral ai r t,ransport agreements than 1 nto expandi n9 

them. In other words, the trend in negotiating strategy has 

a pp are n t l Y b e e n t 0 S e e k m 0 r e bal a n c e d e x cha n 9 e s 0 f è con om f c 

opportun1tfes for the a1rlfnes. The i I11partance 9i ven by 

American aeronautfcal authorities to the United States-ECAC 

M e m 0 ra n da· 0 fUn der s tan d), n 9 • a s d; s eus 5 e d lat e r 1 n th i s 

s tu dy. 1 son e e x a m p le. 15 7 

ln danuary 1984, Scocazza, a top po11cy official 1n 

the DOT, was interviewed about current United States pol1cy. 

" As repol"ted! Il Seo COZ z a s a 1 d the U • S • ha s 90 t t e n mu.c h 

tougher in respondfng ta U.S. carrier problems in interna

t ion a 1 ma r k e t s. Il Il l n 1 983, 1 th i n k we di d 9 e t to u 9 h w 1 th a 

"Under current international polfcy. 'noc 
one gets anyth 1 ng th.ey do not des erve 1 •••• 

Balance of ben-effts 1s not a bad phrase 
a ny m 0 r e • 1 k no w 1 t wa s ta b 0 0 for a cou p 1 e 
o.f years. but peopl e now have ta show o.n 
the recor-d that what we are get~fng 1$ 
e q u f val e n t t 0 w h a t w e are " 1 v 1 n 9 

one' . Il 
J 

157. f:or the U.S.-ECAC pr,ic1ng agreement, see infra Chapter 
VII, Sect1o,.n IV: 

,'i , 
" ~ 1 
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them ... 158 

Later in the sarne year. $cocolza threatened that the Uni ted 

States "won't give an\ inch w,he'n we don't see our negotfating 

partners befng forth<:oming." The, United States, however, 

can scarcely be called "protectfonist". But "the U.S. 1for, 

exarnple) will not trade New Yor~ City for a point in 

Rura~ania. a ffctional country w1th a population of 10.000, 

and that country wants to fly through London ta p1ck up 

London-New York trafffc. It's not in the U.S. interest and 

takes away from our low-cost carriers. nl59 Seemfngly, 

the current American posture is to treat each negot1atfng 

partner as an "individual case". It i5 at the same tfme 

pus h i n 9 t 0 exp and ri 9 h t san d los e n far e - set tin 9 w 1 th s 0 me 

countrfes, while trying to ,.etract rights handed out during 

the Carter Adrninist,.ation in others.'t.b 

158. 

159. 

160. 

Aviation Dall~ at 74 (Jan. 16, 1984). CAB board 
mem6ers. at t at t1me, expressed 51milar positions. 
Ch~1rman McKinnon was Quoted: " ... we have ta make 
sure that the U.S. 15 getting a fair deal. because 
bilateral relations are not a one way street", Id. at 
57 (Jan. 12,1984). 

Ouoted in OTT" "U.S. St1ffens Negotfatfng Stance". 
Aviation Week & Space Tech. at 28 (April 9. 19841. 

J 
See, e.g., Feldman, "U."S. International Aviation 
Pol1cymakers - Adopt More Pragmatfc Approach", Air 
Transport World at 29-32 (Oct. 1984); Thorns, hm 
Deregulafion Skies U.S. 'Sunset' Legislation and 
International Air Travel"" Netherlands Internatfonal 
Law Revfew at 413 et seq., v'ol. XXXI (19S4). 

J , 

'1 
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Ultimately, the basic policy issue in international 

afr tra~s'portatfo"' is how to balance the different. and 

'sometimes confl fctfng, objectives. The Amerfcan government 

ha·s traditfonally put h1gh value on what ft perceived to be 

"consumer" beneffts. A.9ainst worldwfde opposition, ft 

sponsored ~Jpr1ced charter flights. It was virtually 

alone in establfsh1ng direct competition between its 

.. ca rrfers. 

But èven sa, the "open competi,tion" policy was an 

extreme exaggeration of this pro-consumer bfas, in 1ts 

complete disregard of the many t)'roader interests uniformly 

valued by. other governments, and by Congress:- a strong, 

wel1-equ1pped air transport system; efffcfency and profit-

abflfty of 'its afrlfnes; market share and trade cons1d"era
/" 

tions; etc. Whfle ft was a dev1atfon not lflcely to be 

repeated soon, fts effects are not 1 fkely ta be qufckly 

erased. Therefore, in the interest of assuring a strong 

natfonal-flag industry, the United States pol1cy toward 

international air transport may ffnd ft necessary ta back 

away even further from the initial extremes of "open skfes" 

objectfves. 

, 

\ 
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SECTION IV - INFERENCES FOR A MORE LIBERAL AIR TRANSPORT 

POLICY IN EUROPE 

The Wi nds of Regul a torl Reform 

Over recent years. increasing attention has been 

pa1d to the question of competition in international air 

services in Europe. Ironical1y, it is the United Kingdom, 

the pr1 ncipal opponent of Uni ted States free market propo

sals at Chicago. wh1ch 1s leading this drive towards 

American-style deregulation. No doubt encouraged by Prime 

Minister Margaret Thatcher's comm1tment to returning State

owned British Airways to private ownership and thus reducing 

her government1s direct fnvolvement in the British air 

transport industry,161 some privately-owned British 

air11nes have be-en act1vely campaigning for a more competi-
./ 

tive European fare structure. ln late 1979. for instance, 

- Laker Airways asked British aviation authorities' for permis-

-----
161. In November 1980. Parlfament passed the British Civil 

Aviation Act, which enables the U.K. government to 
sell all or part of British Airways to pr1vate 
investors. See A"iat1on Week & $pace Tech. at 33 
( N av • 24, 1 980 ) • T fie sa 1 e r e parte dl y w il1 no t ta k e 
place, howéver, until the economic cl1mate for afr 
transport fmproves. See ·U.K. A1rline Revfew Backs 
8 A .. t F 1 1 ~fl t . 1 nt e r n a t ion a 1 a t 909 ( 0 ct. 1 3 , 1 984 ) ; 
"Radicalhange for O.K. Avfation Pol fcy". id. At 1028 
(Oct. 20, 1984~. 
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s10n .to fly to thfrty-four Continental cft1es. w1th fares up 

to 80i lower than current fares. whl1e British Caledon1an 

requested operatfng r1ghts for cheap. "no-fr111s" service to 

twenty-one European c1tfes. 162 Possibly as a result of 

th1s .pressure, the House of Lords Select Committee on the 

European Communities fssu~d a report in earl, 1980 calling 
1 

for greater competition';;/ intra-European air travel. 163 

~ 
W 1 th 1 n t twr1tfi1,t e d Kin g dom, der e 9 u 1 a t f 0 n h a s n 0 W 

.~ -'" 
gone a long way both on fare ~ on capac1 ty, and further 

steps are be1ng taken in that di~,ctfon. Competition has 

a1so been established on the cabotage route 164 between' 

the United Kingdom and Hong Kong_ So far as international 

services are concerne'd, progress towards 1 fberal fzatton 

depends heavf1y on the attitude of other governments. Whi1e 

United States poliçy favours a minimum of regulat1on, most 

member States of the European Communf ty (Ee) have been 

reluctant to throw off the cha1ns of the system they 

162. 

163. 

164. 

8r1tannia Airway5, British Island and Air U .. K. a150 
have sought authority to opel"ate more and cheaper ai r 
services. 

See "British Prompt Common ~arket Fares Study". 
A,~1at1on Week & Splce Tech; a:J9 (June 20, 1980). 

Tha~ 1s to say. a route with1n the sole jurisdict10n 
of the' U.k. governmént and restr1cted ta British 
a1rl1nes. 



o 

o 

200 

know. 165 

The British government, however. was able in June 

1984 to reach an agreement wfth ~The Nether1 ands government 

which provides that any British or Outch afrline supported 
, 

by its government may mount new services between the two 

countries at whatever capacity ft thfnks approprfate and may 

charge any fares approved by the country in wh1ch the 

trafffc originates. 166 Since then, in December 1984. a 

two-year, lfmited experfment in 11berali~ation has been 

negotfated w1th the German government. 167 In thfs 

regard, the "White Paper on Afrlfne Competition Po1icy'" 

pub1ished in October 1984 makes clear that the Brftish 

government fntends to continue in their efforts to persuade 

other European nations of the need for 1fberaliza-

165. CAA Paper 84009. "Deregulatfon of Ai,r Transport - "A 
Perspective on the Experience in the United States", 
London at 38 (May 1984) (heref naft1!r ci ted . as CAA 
P a p e r 8400-9). 

1 66 • For mo r e de ta ils, se e Fe a z el. " B rit i s h, Dot chA 1 mat . 
D"eregulatfon ll

, Aviation Wee,k & Space Tech. at 29-30 
(June 25. 1984); "O.K. S~eksto Liberalise Fares in 
Europe". in IATA Re9ulatory Affa1rs Revfew. Vol. 13 at 
141, 259 (June-Sept. 1984). 

167. The pact with West Germany is not as comprehensfv'e as 
th a t s '1 9 n e d w f th The Net h e r 1 and S J but i t do e sem body 
the same principles. See "Britaln, Germany Lift 
Restrictions on Air Transport Operations ll

, Avfat10n 
W e e ,k & Spa ceT e ch. a t 25 (0 e c. l 7. 1 984 ); id. 

J -t·----=::-..= .... ,____:.:.\: 
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tfon. 168 

The United K1ngdom government has tended to welcome 

competftion whfch could enable the 1ndustry to prosper, and 

fndeed to grow, fn European and other markets, whfle d1s~ 

couragfng attempts by the United States to obtafn a dispro--

port1onate share of the British market. The Uni ted 

Kfngdom's position was summed up by Us Civil Aviation 

Authority (CAA) in the following words: "We are regarded as 

dangerously revo'lutfonary by some on the Contfnent. The . 

Ame r f, ca n ste n d t 0 r e 9 a rd usa s dan 9 e r 0 u s r e a c t f 0 n .. 

arfes. 1I169 

The United Kingdom pOlfcfes have at least 1nftfated 

a trend towar-ds a moderate ,form of deregul ation whfch has 

been taken up by ECAC and the Councfl of Eur-ope, whfle the 

institutions of the European Economie Commllnfty (EEC) have . 
pr1marfly supported a more comprehensive l1beralfzatfon of 

European afr transport. subject only to the appl fcation of 

168. On 5 October the U.K. Department -of Transport tabled a 
White Paper on -Airlfne Competftion porfcy· wh1ch ~ets 
out the deefsions on thé CAA's revfew of JlAfrl1né 
Competft-ion Pol tcy·. 

169. Ci ted in Euro~ean Air Transport Pol1cy. House of 
L.ords' Seleetommittee on the !ur()pean Commun1tfes, 
7th Report~ Session 19-84 ... 85 at X (M-ar. 26, 1985). 

,-
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the EEC competftion rules. 170 

1 n June 1980 t ECAC set up a task force to study 

competition fn fntra-European air services and, ta suggest 

approprfate solutions to var10us problems. 1ncTudfng routes. 

capacity and tarfffs. The outcome was a report publ fshed 

under the tHl e of ItC,ompeti t10 n on lntra-European Air 

Sery 1 ces" (COMPAS) in 1982. 171 It noted that a ppro-x 1 -

mately 90' of European bl1ateral afr transport agr~ements 

conta111ed som.e form or another of capae i ty restrfction and 

that the 22 ECAC member States, of wh1ch 19 prov1ded data • . . 
had pooling a.greements accountfng for about 75-85% of intra-

European air transport. 
{ ,~, 
The COMPAS study suggested sorne possible changes of 

the regulatory framework. There must be more flexfb(lfty in 
. \ 

ta r i f fan d cap a e f ty reg u 1 a t f 0 n and f n r 0 ut e en t r an e e 1 f n 

order to ra1se the leve1 of competition on intra-European 

services. 
o pt' 

"Safety nets" must bé provided for s1nce there 

are dJ ffere,n ces 1 n the compe t 1 tf ve capae 1 ty 0 f the Eu ropea n 

afrl fnes, and that the degree of l1beral1zatfon that woul d 

170. S f n ce" 1 t wo u 1 d b e 
brief discussion 
f nte'rna tfona 1 a f r 
ECAC and EEC. 

beyond the scope of thf s thesfs, a 
15 only gfven to intra-European 
transport in' the fr~mework of the 

171. RepO'rt on Competition in Intra-European Afr Services. 
ECAC Doc. No. 25 (1982). 

\ 
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be acceptabl e to governments f s not the same on, all routes. 

It should al so be -"noted that the "zones of freedom" that 

would be created for tarfffs would look very much lfke the 

% 0 n e ses ta b 1 f s he d (a s d 1 s eus s e d 1 n Cha pte r V II, Sec t 1 ~n 1 V ) 

in the United States-ECAC Memoranda of Understanding. The 

system provides for the establishment of flexible pricing 

z 0 n e s 0 p e h -t 0 a 1 r 1 f nef n 1 t fat i ~ e and no t s u b j e c t t 0 9 0 ver n -

ment oversfght, provfded however that zone widths, reference 

fare levels and all rates fal11ng outsfde the zones are to 

be agreed between goverr1ments. Finally, the COMPAS Report 

was used -as a basfs for recommendation at the l1th Trfennfal 

Session of ECAC, held fn June 1982, whfch requested that 

member States cons1der "the possfbf1itfes for progressfvely 

fntroducing some addftfonal degree of flexfbl1fty and 

competition" and to' examine "the more' flexfble concepts 

descrf bed in the Report •• 172 

Durfng fts 12th Tr1ennfal Session he1d in June 

1985, ECAC member States have unanfmously adopted a "Polfcy 
~, 

Statement" comm1tting their governments ta increasfngly 

1 fberal regulatory reg1mes throughout the continent. 173 

172. See Recommendation No. 
of ECAC (June 1982); 
Easfng Regul ations", in 
53 (Nov. 8, 1982). 

6 of the 11 Trfennfal Session 
·Europeans see Impetus for 

Avfatfon Week & Seace Tech. at 

173. See Feazel, "Europea-n Civil Aviation Leaders Commit to 

\ ,", : " 
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The new p01icy would allow European afrlines more flexibf

lit Y 1n setting fares and fncreased opportunfty to enter new 

markets. It also would reduce the emphas1S on pooling 

arrangements that requ1re them to share revenues wfth the 

afrlfnes of other nations. In fact, the Itpo1icy Statement ll 

itself will have no immediate effect on the regulatol"'Y 

regime. But ft does open the door to a series of ECAC 

agreements tha't embody the new policfes. To this end, the 

outgoing President of ECAC, Noel McMahon, stated that: 

"5teps are already in hand for a revfew of 
the 1967 International Agreement on the 
procedures for tne establishment of 
tar1ffs for scheduled air services, side 
by side with an examfnation of the poss1-
bilit1es for new pric1ng systems for 
Europe. The regulatfon of access and 
capacfty will a1so be -looked at. w1th 
particu1ar attention b-efng given to the 
promotio~17.ff viable 1nter-regfonal 

v s e rv f ces ,0 <:1 

Durfng the last fifteen years, the EEC has a150 

become increasingly active ln the field of air transport. 

The legal basis for this fnvolvemént 1s found 1n the Treaty 

Establishing the European Economie Commun1ty {Treaty of 

Rome).175 , AlI doubts about the applicabilfty ~of thfs 

(cont1nued fram prevfous page) 

174. 

175. 

Iocreased Liberalizatfon", Aviation Week & Space Tech. 
at 36 (June 24.1985). 

Quoted in IATA Regulatory Affairs Rev1ew, Vol. 14, No. 
4.at 429 (May-Jun. 1995). 

, -
Treat~ Establfshfng the EurOpean 
s f gned, at Rome on Ma rch- 25, 1957. 
MThe Eoropean Commission Looks at 

1 

t 

Economfe Communfty. 
See also Sweetllan. 

Ci,vi] Aviatfon·, 34 
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Treaty to air transport were removed in 1974 by the Court of . -, 
J,ustfce of tlle European Communities (ECJ) fn the .c_~$e of Ih! 

C 0 mm 1 $ S f 0 n --2.! the Eu r 0 p e a n C 0 mm uni ~ f es v • The F r e n c h 

Republfc (the so-called French Seamen case).176 The 

. rul1n9 gave- the Commfssfon. new re-sol ve to promote its 

\ 
1 

procompetftive view-s. In 1978, ft succeeded ln convfncfng 

ttfe Councl1 of Mfnfsters to let ft fnvestfgate civil avfa-

tfon. 177 In June 1979, ft cautfously recommended to the 

Councfl deregulatfon for the European air transportatfon 

system. l7S In fts Memorandum No. 1, the Commission not 

(contfnued From prevfous page) 
1 nteravi a a t 1143 (1979); Koz f cha row, IICommon Market 
Faces Airl1ne Decfsions·, Avfation Week & s~ace Tech. 
at 36 (Feb. 25. 1980); Toepke, "EEC Law 0 Comp.eti
tian: Distributfon Agreements and their Notificatfon". 
The International lawyer, Vol. 19,. No. 1 at 117 
TllTnter 1985). 

176. See Case No. 161/73, Recueil, 1974, at 359. In thfs 
case, the Commission asked the ECJ to rule on whether 
a French law 1 imftfng genera1 employment on a naval 
vessel ta the ration of three Frenchmen· ta one non
French natfonal eontravenéd the Treaty of Rome's 
proYfsions on transportation. , The. Court struck down , 
the law. and, in dfcta, stated that the genera,l rule-s 
o'f the Treaty were app11cable to afr transport as well 
as ta sea transport. See general1y Weber, -The 
App 11 çat 1 o-n 0 f Eu"opean Commun f ty Law to A f r Trans
po,.. t", 2 An n al S 0 f Air and S pace Law a t 2)3 {l 977 ) • 

-
177. See Sweetman; op. 'cft-., note 175,' at 1143. ' ., . 
178. Commission of the European Communit1es, Air Transpprt: 

A Colftmunfty Approach, in Bulletin o.f EC (Supp. May, 
1979) (heréfnafter cited 'as Mellloranaum No. 1). 

; 
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only proposed fare re~uct10ns and more, flexible -serv1ces; 

it also questfoned the current prfnciple and pract1ce of 

bflateralfsm. suggestfng that any European ~frlfnes should 

be al10wed to compete on any fntra-Communfty route ff ft can 

offer cheap service for a fixed perfod. 179 'A year later. , 

~eco9nfzfng that the subject of scheduled passenger afr 

fares 1n the Communfty was "worthy of comprehensive study". 

the Councfl fnvited the Commission to examine in detal1 

fntra-Communfty fares. The Commfssfon's Report appeared in 

July 1981. concludfng tbat "one of the ffelds for future 

·action for the o European Communfty should be to achfeve a 

less rigfd tariff settfng procedure for fntra-Communfty afr 

travel" .180 . Almost sfmultan'eously, the Commission 

proposed a regulatfon that would gfve ft the necessary 

powers to fnvestfgate and punfsh 1nfr1ngements of the 

Community's antftrust laws by afrl1nes. 

Another sfgnif1eant move towards l1beral1zation was 

the passing by the Counel1 in 1983 of a Directive on sche

duled fnter-regional air servfces, which fs .desfgned to gfve 

opportunities to more airlfnes to operate routes out~fde the 

trunk routes between the mafn European af~ports. The 

1 79-.. 1 d • a t 1 1- 1 9 •. 

180. Commission of the European Communfti.es, Report: 
Scheduled Passenger Air Fares fn the EEC at 50 (July 
23. 1 981). 
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Commfssion ftsetf recogn1zes in its Memorandum No. 2 of 

February 1984,181 however~ that fts ·original proposa' 
, ' 

has been cans1derab'ly watered down" and that "ft 1s ques .. 

tfonabl'e how much effect (the Of rectfve) will have in f ts 

modffied version. Il Al thou gh Memorandum No. 2 conta1ns 

certain features of earlfer Comm1~s1on proposals, ft pur

ports to fa.vour 'an evolutfonary approach towards 1ncreased 

flexfb11ity within Europe. Therefore, deregulat10n on 

Unfted States lfnes 1s especfally ruled out as unlfkeJy ta , 

work in the present European context. 182 

With1n the context of the .. new Memorandum, the scopa 

'Of the proposed procedural re'gulatfons has been modiffed so 
LV 

as to coyer only international air transport between Commun-

fty a1rports, and not a17 internatfonal transport to and 

ft'om such a f rports • 1 n addt,t fan, a propo s ed Counc 11' r~gù.l a

tion has been included 'in the, package o,f measures' ,wh1eh 
, ' 

would eRable the Commission to grar'lt block exemption ta 

agreements in th1s sect-or rela'ting to ca,pacfty Shar'fng, 

revenu~ pooling .and con'sultat1on Oh tar1fFs. 183 In the-

181. 
- , 

Commfssion of the European Communities, "Progre-ss 
Towards the Df!velopment of a Community Air Tr-anspO-rt' 
Polfcy,", COM. (84) 72 Ffnal, 'Brussels (15 Mar. 1984) 
(hereinafter- .c1ted as He,morandum .'0. 2). 
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Commfssfon's v1ew, such block exemptions should be subJect 

to conditions and lim1ted to a transftfonal perfod and 

subJect to r.eview. Al so, they shoul d be lfnked to the 

cha.nges in governme'ntal procedures proposed in the Memoran

dum an4 could only apply in conjunction w1th the procedura" 

reg u 1 a t ion re fer r e d t 0 ab 0 ve . 184 

Q 

Th.e main theme of Memorandum No. 2 is to suggest 

that Europe i s ready now for a more open reg1me favourfng 

\, more competition b-etween afrl1nes and wfder cho1ee, for .' , . 
users. The proposed "common air transport pol1cy" has to be 

approved by thé Transpoort Mfnist~rs of the member States. 

The reason for this proposal was that the Europe~n Parl1a

ment'ffled charges with t'he IlCJ alleg1ng that'lEEC v101ated 

the Treaty of Rome by not'" dereg'ulat1ng air transp'orrt. s1nce 

the Trea rt\ requ 1 res free c ompet i t 1
0

0'n al so h, air tra nsporta .. 

tion as Vell as in othér commercial actfvft1es. 185 In 

(eontinued from prev10us page) 
:ili-Cl the essentfals of a Commission Regulation 
grantfng 5uch block exemptions wh1ch' 1t would 1nten'd 
to hsue 1f the Counet1 approves the above enabl1ng 

/ Regulation. 

184" 

185. 

For further de ta 11, see te. g., Tha 1 ne. "The Way Ahead 
from Memo 2: The Need for More Compet1 t1 00 a Setter 

: ·Deal for Europe", in Air Law, Vol. X. No. 2 at 90 
(1985); "European Commfssl"O'n'C1vil Av1atf-oo Memol"'~n-
dum No. 2·, ~ at 99 et seq. 

See Aviation Week l 'Spact, Tech .. at 30 (Jan. 31, 
1983). '" 

L . 
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thfs respect. ft 1s sfgnff1cant to note that' on May 22, 

1985, the Court delfvered ~ts judgment by rul1ng that the 

me m ber S t a tes 0 f th. e E Cha v e fa 11 ~ d t 0 est a b 1 f s h a f r a nte 'w 0 r k 

for a C 0 mm 0 n a 1 r t r ans po r t pol f C y w f th i n wh i c b the 0 b j e c -

tfves of the Treaty could be pursued. 186 

Finally, in a most r.ecent action, however, the 

European Parl fament has approved in September 1985 a "go 

slow" approach to l1beralization of airlfne regulatfon in 

Eurppe. 187 The approach, ff approved by the full EEC, 

would allow nat10ns ta delay lfberalfzation for up to 14 

years. 188 Ont h e 0 the r h cl n d • the de c i s ion pro m pte d' t ~ e 

EEC bureaucracy to threaten ta use existfng rules to force 

fncreased compe~~tion among afrlfnes if regulatfon 1~ not 

eased. This would embrofl the EEC anod, fndfvidual air 

186. In the judgment, the Court sa1d that the Councfl of 
Mf ni sters had viol ated the EC Treaty by fa il 1n9 to 
talc e step s towa rds .a common tran sport" po 11 cy and tha t 
th1s Councll had nQt suffic1ent1y l1beralfzed rules on 
operat1ng transport compan1es or laid down conditions 
under whfch- operators coul d work in countri es where 
the y - we r e no t r e s f den t s . Se e lAT A Reg u 1 a t 0 r y Aff air s 
Revfew, Vol. 14. No. 4 at 430 (May-June 1985). 

187. See "Europeans Advfse Slow Oeregulation Approaçh", 
Avfatfon Week & Space Tech. at 39 (Sept. 23. 1985). 
lt should. however, 6e noted that the Parliament's 
decfsfon 15 only a(.fvfsory. The EEC's Councll of 
M1n1sters has final responsfbllfty for l1beralizatfon 
and 1s to cons1der proposals at a meeting in Oecember. 
of the same year. 

188. Id • 
. -

, ~'i J( , 
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carriers in 10ng and costly court ffghts. 

Evaluation and Analysis 

The dissfmilaritfes between the civil aviation 
~ 1 

industry in the United States and in Europe are well known. 

Often cited are the higher costs in Europe Of fuel, 1 abour, 

airport and air navigation charges; ft can al so be 

mentioned the undenfable fact that fn Europe scheduled 

(international) a1rlines are commonly State - or part1ally 

State-owned, whereas in the United States a11 carriers are 

pr1va tely-owned. There are, of course, al$o geographfcal 

and i nfrastructural di fferences between 'C:urope and the 
.... 

United States, which have an impact on such issues as the 

average stage lehgth and layout of air routes, and on 

competition 'by other modes of transportation. t n --C..t.h e r 

words, 

tances 

th ,e- Eu r 0 p e a n t r a v e 1 1er f s f ace d w ft h s h 0 rte r d f s -
:Il 

a n4 . u $ U a 1 1 y h as. a rE a son a b l Y 9 00 d na t ion a 1 rail 

system as an alternative to fly1ng. Pressures from the 

European air passenger, more lik.ely to be travell 1n9 on 

business, are not as strong as in the United States. 
l ' 

Euro'pea~ afrlines are horriffed for the most part by,the 

prospect of deregulatfon, and the multiple boundarfes and 

small si zes of Eu ropean, countr1 es and the resul t f n9 di pl oma

tie and legal complexitfes support the1r slcept1eism of 

1 

l '''Jo/ 
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completely n open skies· system. 

W1th respect to regul atory reg1mes, however, two 

variations between the United States and (Western) Europe 

's e e mes sen t 1 al. Fï r st, the Uni t e d S t a tes 1 son e (f e der al) 

soverefgn nation, whereas Europe 15 composed of a multitude 

of sovere1gn countrfes, cooperating in various multilatera1 

fara 'of which for civil aviation (CAC (22 member States) and 
1 

the EEC (12 member States) are the Most important ones. 

Sec 0 n d, the Uni te d S ta t ~ s dom est i c a v i a t ion ma r'k e t 1 s s e r v e d 

almost exclus1vely by scheduled services, whereas in intra

European fnt.ernatianal air transport the market 1s approxi

mately evenly spli t between schedul ed and non-scheduled 

(charter) services. Scheduled internat1qnal f11ghts in " 

Europe are mostly conducted on the basis of bl1ateral agree-; 

ments. supplemented by the 1967 ECAC "Agreement on the 

Procedure fo.r the Establishment af Tar1ffs for Scheduled Air 

Services·. 189 which 15 based u~'O~ Bermuda 1 type tariff 

clauses. Non-scheduled international services in E.~pe are 

governed by national laws and regulatians, and by the multf· 

189. It shoul d be nated that ECAC has recently been study-
1ng the poss1bf1ity of a new mod1f1ed agreement to 
replace the 1967 Agreement. See Feazel, "ECAC Leaders 
Expeçted to Approve Liberal1zed Regulatory Proposals". 
Aviation Week & s~ace Tech. at 28 (June 17. 1985); \ 
$ U P ra (' 0 0 t no tes 1 3 an a 1 7 4 ) • For fur the r de t a 11 0 n \ 
the 1967 Agreement, see infra Chapter VII, Sectfon 1 
{footnote 341. 

1 
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lateral 1956 ECAC Agreement. 190 

Unl He the United States. where ft is general1y 

ace e pte d th a t co mm erG 1 a la" r lin e 5 If e x 1 s t for the pur p 0 seo f 

transporting people and goods according to conventfonal 

supply and demand or market condi tion". 191 many European 

countr1e5 still view thefr afr carriers not only,as ins.-t-;'u-

ments of transportation, tlbut a150 as instruments -of econ

omic po1fcy. domestfc and Foreign po1it1ca1 pol'fcy, (and) 

national defense ••.. ,,192 Indeed, the Cha1rman 'of Britfsh 

Caledonfan Afrways has recently remarked t'~ "the current 

European stru~tute and ownership of the af(,1nes fs just not 

buf1t for competftion, and evo1utfon, no.t revolutf-on,. 15 

r e q u f r e d 1 f pro 9 r e s s f s t 0 I>e ma de. " 1 9 3 , Mo stE u r 0 p e a n 

airl f nes are therefore accustome-d to monopol ies or near-

monopolfes on many routes. As a result, although they have 

achfeved the size and operating efffciency necessary for 

1 

190. For the Agr-eement, see infra Chapter V, Section II 
O/(footnote 27). 

191. See Gfdwitz. op. c1t., note 4, at 18. 

192. Id.; Dot y, "Europeans Still Resist U.S. Air Poliey", 
:tVTation Week & Space Tech. at 32 (Oct. 30, 1978). 

193. Stated by Sir Adam Thomson. Quoted in Reed, "European 
Deregulatfon Unlfkely, Accord1ng to BCAL's Thomson". 
Air Transeort World at 72 (July 1984). 

1 ' 
1. •• 
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.. 
~ffective compe~1tion with American carriers, corresponding 

reduct10ns in 'the overall cost of afr transportation have 

.fIO·t yet been realized and, in the view of Chafrman of the 

Executfve Board of LufUl"a''nsa: 

"Several (European) airl1nes will have to 
live with 'growfng uncertainty about thefr 
futures, especfally because of their 
fnabilfty to finance their 1nvestments. 
The managers of these ai r1 ine's will be 
forced to operate in the face of imminent 
bankruptcy. perma~~~tly depen~ent on 
external financing." 

Initiatives to "lfberalfze" or "deregulate ll intra-

European international air transport may come from the EEC 

(through the Commission, Councl1 and Parliament, according 

to the1~ respective jurfsdiction,). An immediate question 

arises as to whether a body 5uch as the EEC 1s 1ndeed suited 

to regulate European air transport, bearing in mfnd the 
r 

concept of national sovereignty of member States and the1 r 

common 1nterest in a we11 functfonfng air transport system. 

The stru~ture of the EEC, though fdeologically consistfng of 

a group of countries with a Parliament, does not make it a 

federal entity lfke America. Its member natfons have never 

felt more separate, and ff there 1s ta be a united civil 

aviation pOlfcy to replace the web of traditfonal bflateral 

194. Stated by Hefnz Ruhnau. Quoted in Air Transport World 
at \71 ( A p r i l 1 983 ). 
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agreements ft will be many years com1ng. Regardless of what 

final conclusion might be drawn, European air transport can 

not be looked at simply from a community standpo1nt. stnce 

1ntra-European air services affect and are affected br 
extra-European afr services. 195 

The whole problem seems to 1 ie in the fact that 

there are many channel s and bodies in the EC whfch produce a 

var i e ty 0 fin 1. t i a t ive san d pro p osa 1 s , wh f ch 1 a c k c 0 0 r d 1 n a -

tion. The fntra .. European air transport market 15, however. 

on€ large market, which extends beyond the boundar1es of the 

twelve EEC States. Thus, European bodies fnvolved in trans-
\ 

p 0 r ta t ion "ny air s hou 1 d' j 0 i n t 0 9 eth e r and co - 0 p e rat e f n the 

establishment of a coherent system for Europe. The EEC 

cannot, on fts own,' wor1c out a series of co-operative a-gree

men~ among member nations since the Communfty is a general 

concept which permeates all of fts economf-c activfties. 

The wr1ter believe-s in general terms 'that gradual 

evolutfon and a comprehensive approa"ch to air transport 

regulation in Europe i5 essentfal "and must he d.one in such a 

way as to ensure contfnued integration wfth the worldw1de 

system. In thfs sense, the lông-term Objectives to be 

pursued by the EC w1th 1ts air transp~t polfcy should take 

into account not only the 1nterests of the passengers but 

195. See ITA Bull.. No. 15 at 374 (1914). 

,1 ' -, 
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also those of other users, the airlfnes and other parts of

the afr transport system as we11 as other aspects of the 

public fnterest. Moreover, any rules on competition should 

recognfze that airline coordinatfon and co-operation are in 

th,e public 1nterest, are not incompatible w1th the Treaty of 

Rome and will help to integrate the European system. Any 

rules should a1so avofd extraterritorial applicabflity which 

can only lead to 1ncreased governments conf1 icts and inter

ventfon in the marketplace. This means a sound and realis

tic balance between competition and co-op~ratfon. Competi-

t f 0 n is no tan end f n f t sel f t i t f san es sen t f a 1 me ans t 0 

maintafn dynamism and effidency pressures in the system. 

Co-operation 1s not an end in 1tself, ft 1s a means to 
, 

develop, from disparate "National Interest" operations, an 

fntegrated fnternational system and to make efficiencfes by 

elfm1nating duplicate efforts. 

F1nal1y, whfle 'ft 1s difficult to pred1ct what 

might nappen wfth1n Europ~, the situation 1s certaf-nly 

cr1tfcal, and as 'summarized by the Chairman of British 

èa.ledonfan A1rways, Sir Adam Thomson: 

"There 15 a w1nd of changé building up to 
blow across the air transport f~dtlstry in 
Europe. It r'emains to be seen whether the 
reactfons of governments and airlfnes make 
thfs a headw1nd to be s~truggled agafnst, 
or a 1~11wi'nd of o~portunity to ride 
upon. • 

196. Qu-Oted in Thafne, op. cit., note 184, at 98. 
t 
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"~~ElIMINARY CONCLUSION 
\ 

. After se ven years of United States aviation deregu

. lation, ft still nct .possible to render a final verdict on 

whether, on net balance, deregulation is producfng a 

domestic air transport system better or worse than that 

wh 1 ch pre v i 0 us 1 y ex i ste d . Similarly, the consequences of 

fncreased competition in international air services are by 

no means completely clear. It 1s, however, possible to 

point out a series of specifie favourable and unfavourable 

developments. 

The United States domestic afrl1ne deregulation 

experience has shown spectacular (new) carrier performance, 

but also afrline m.ergers and bankruptcies. It 'has shown con

tented pass-engers on hfgh~densfty, competitive ~outest but 

sometfmes dissat1sfied passengers on lo~-density, non

competitive routes. Free route en~ry and exit have, on the 

one hand, caused an over"'expendfture into certain markets 

and. on the other. have meant decrease in service to many 

smal1er communities. Also, afrlfnes have been restruçtur1ng 

their route net'works into hub-and-spoke operatfons. In 

addftion, the carrfers have continued to show a tendency for 

overcapacfty. The dus t , h owe ver, ha s no t Y et set t 1 e d • 

Eventually. one will probably look more at the overal1 

) 
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picture than at individual airl1nes and users. 

It seems that, at least in the United States, 

deregulatfon i5 here to staYt although the results of full 

deregu-l-a-t-i-o-n on the market remain inconclu5fve. No doubt t 

the United States will solve any problems ar1s1n9; ft has 

vast capital resources, many carriers and the h1ghest level 

of technologfcal capabl1fty. The United States has the most 

sophfsticated afrlfne system and the most advanced economy. 

It has a1so establfshed administrative mechanisms to cope 

with the changes. tt i5 one land with one language, one 

legal system and a political consensus. These are special 

features whfch make United States domestic aviation unique. 

Any attempt to apply Uni,ted States deregulation 

concepts· .. 1n international aviation markets would have far

reaching impJ1catfons, because international air transport 

'" greatly differs from domestfc air transport and is hfghly 

dfversfffed; the international aviation system 1s based on 

State sovereignty with route entry, supply and fares befng 

'control) ed through tbousands of bi1 atera 1 and mul t11 ateral 

agreements.. F'or v1rtyally a11 nations, international avfa-
l 

tian is l1nked to national sQ'tl1rfty, diplomatie relations, 

fnternational tra-de, commun1~atfons and national economic 

development. Addftionally. many international a1rl1nes .are 

government-owned or controT 1 ed. States will not a.llow 

fore 1 gn, economf c cons f de ra t f ons al1 d i nteres ts to control 
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such an 1ndustry. 

If open competition 1s thought ta be a gaod th1ng 

then its advocates must real1ze that, ffrst of all, they 

have to create the proper environment w~in whfeh free-for-

all competition can ex1st. They must overturn the principle 

of complete and exclusive soverefgnty over territorial 

airspaee; they must persuade nations ta relinquish control 

over routes and rights. and fares and rates; they must 

dismantle the system of bl1ateral agreements and invent a 

new legal regfme to replace ft. It should also be noted 

that specifie features whfch are fundamental to the United 

States domestfc system do not exist in the international 

contexte The international aviation system does not have 

the mechanisms to deaT with consumer protection, anti trust 

control, subsid1es, mergers on transi tion management. New 

machinery and codes woul~ be needed. 

1nternational bureaucracy would appear. 

A new 1 ayer of 

Given the above-mentioned facts, ft 1$ doubtful ff 

the international aviation communfty would agree to a policy 

of ynfettered competition or even to strict government 

regulatfon. Rather, ft is most l1kely that th1s community 

would ultfmately agree to a compromise - "regul~ted compet1-

tian" or "enlfghtened regulation".l97 W1th1n th1s 

197. See supra note 140. For further 1mpl fcatfons of th1s 

.....• i~~'li~ 
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context, ft fs essential that the market OIlPortunfties 

traded must be equal, to the extent that equalfty can be 

ascertalned. In additIon, the cOlltlnued cJe~lstence of 

~~ttferent concepts and objectives should br taken into 

account. And above all. the legit1mate needs of consumers 

and carriers as well as other participants in the system 

should not be underestimateJL Possfbly in thfs form, 

government-owned or-controlled afr11nes and private carriers 

cln keep pace w1th thfs world full of fnequal1t1es and 

dfversitfes. 

The Pentagon strateg1sts once said that the United 

States has, to avoid ffghting the wrong war. at the wrong 

tfme agafnst the wron9 side. Perhaps one day ft may be said 

of deregulat10n that at least fts timing was wrong, and that 

ft was 1nexpedfent to use its princfp1es and practfces fn 

response to one of the mas t seri ous economf c and energy 

crises fn modern t1mes. 

(contfnued from prev10us page) 
'method. see .Çfraudet, Speech delfvered to the 1981 

IATA Annua 1 Genera 1 Mei!t f n9 f n Cannes. Cf ted in ITA 
aull., No. 39 at 1017 et s.e~. (Noy. 16. 19SfJT 
Tanej~. op. cit., note lO,at 1 8-150. 
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TOWARDS A REVIVAL OF MULTILATERALISIM ON THE ECONOMIC 

ISSUES OF INTERNATIONAL AIR TRANSPORT 

SECTION 1 - TENDENC' TONARDS MUlTILATERALISM 

Generalit1es and Historical Background 

On NQvember 1, 1944. President Roosevelt opened the • • 

Chicago International Civil Aviation Conference with a 

message pr.oclaiming that the -. 

"rebuild1ng of peace means reope'ning the 
1 ines of communication and peacefu1 rela
tionsh1p. Air Transport will be the ffrst 
a vail al e means by whi ch we can sta rt to 
hea1 the wounds of w~r. af!d put1the world 
once more on a peacet1me basfs." 

International a)l, transport would, ~n the words of one of 

the participants to the Conference, offer "a brfght prom1-se 

of mor~ and eas1er fnter-contfnental travel. better acqua1n

ted and frfendlfer peop1es. and h1gher standards of 

1. Proc:eed1ngs of the Internatfonal Civil AViation 
Conference, lT':"f. Dept. St. , Chfcago, vol. I it, 42 
(1948) (herefnafter. eited as' Proceedfn?s). 

/ ' 
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2 . 
livfng ••• ~.: Berle, the Chairman of the Conference and 

head of the United States delegation, even spoke of civil 

aviation as a means of fu1f1111ng the "r1,ght" of the nations 

to commun1cate. 3 fmplying that air transport was n'o less 

worthy of international attention than the fundamental human 

rfghts wh1ch would soon be· enshrined in the Prea-mb1e of the 

United Nations Charter and in the Universal Declaration of 

Human Rights. 4 

This vision of civil av1ation's "mission civilisa· 

trfce" was, sh~red, 1n its broad out1ines~ by the majority of 

conferees at Chicago. 5 Indeed, the Chicago Conference of 

1944 wâs convened in order to formulate unfversal techn1cal 

2. War,ner, "The Ch i cago Air Conference : Accompli shmen ts 
and U n fin 1 s h e d Bus i ne s SUt 23 F 0 r'e i 9 n A' f fa 1 r s a t 429 
(1945). 

3. Pr.Q~eed.ingst op_ cft., note l, at 55, 58 • 
• 

,4. Article 55 of the UN Charter; -lJniversa1 Declarati"on 
of Jluman Rights, UN Doc. A/al0 at 217 (1948). 

5. S~e! fit general. Pro.ceediJtgs, _(lI>-,*- cft •• note l, at 
42--tS8. A few ,years a rter the ron ference. the Dut c h 
_Repr~sentat1ve,to ICAO remarked,that "the main p~rpose 
'of :the. fnit1ators of ·the rChfcago Conference was t~at a 
m,u' tfTateral agr:eeme'n'1: shoul d be drawn up bas~d on a 
un,1versal spfrit whfch'- woul d show all nations· how to 
fo.s,t~r the development of civil aviation". ~CAO 
"l)é:velopment of" a Multilateral Agreement on Commercial 
R1g'hts in .Internatfonal Civil Air Transport", ICAO 
Doc .. , No. 4510 at 18 (1947) Chereinafter cite-d as ICAO 
DOc:. 4510) • 
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standards and to establish a wor'ldwide system for the econo

mic regulation of a budding international air transportation 

net)'iork. However, due to conflfctfng and different phi10so-' 

p~fes amongst the particfpatfng natfons, an agreement on 'a 

multl1ateral regime was only reached for "the technfcal 

f r e e doo ms. 6 AS s ta te d ~ a r 1 i e r. the a t te m pts a tex cha n g i l'fg 

commerc,fa1 air, traffic 'rights on a comprehensive mu1tl1a

teral basfs w.ere a1most comp1 etely abandoned after 1947. 7 

In the early fifties, however, the emphasfs -shifted to 

mu1tilatera1ism on a_regfonal basis within reg10nal civil 

a v i a t f on b 0 d i es wh f ch, as w f 11 

effo~ts but limited resu1ts. 8 
, -

be seen, involved intense 
\, 

Thus, a11 rules g~~ér-~1"g 

the operation of c,ommercia'1 afr services would come to be 

established on an ad hoc, State-to-$tate bas1s. 9 In 

6. Tti~ f1.rst and second freedoms were gran~ed to cha r-ters 
fn Para. 1 of Art. 5 of the Chicago Convention and to 
schedt11ed servfces in the Air Services Transit Agree
ment (Article 1, Sectf.on 1). See supra-, Chapter l, 

"Section III. '~, 

7 • Se e su pra, Cha pte rI. S'e c t ion 1 1 1 (f 0 a t n 0 te 83). 

8. 

9. 

The mast succe~sful re·sults in thfs 
ach1eved for non-scheduled international 
the Pari s Agreement of 195~ and the 1971 
ment). See infra Çhapter V, Section II 
and 31) • 

regard were 
flfghts (Le. 
Manfl a Agreè· 
(footnotes 27 

As to. charter inter-oat10nal fl1ghts, ft should be 
noted that they are still generally authorized on the 
basis ,of. tm11ateral governm.ental regulat10ns though 

'0 

\,\ . 

.' 

,', 
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other words, it was the system of bilateral air" transport 

agreements wh1C'h ac;tually became the pri. source of norms 
~ « 

for the economic regu1ation of international civil 

aviation. 

Practically speaking, however, bilateralism as" a 

system of regulation sharply contrasts with the basic 

", ";'r' j ~ •• •• _t;,~~ 

1 

peculiar1ties of the activity to be regulated. Scheduled" 

internationàl operation is anythLng but a typically bilat

eral activity. It has what may be termed signiffcant "third 

country dimensions": on the one hand many international air 

services are perform~d on routes linking more than two 

States; on the other the traffic which on such services 1 s 

yf ed from one Sta te ta ana ther p ractf ca 11 y a 1 ways 

contafns traffic orig1natfng in and/or destined for th1rd 

States. To try ana regul'a-te such multl1ateral activity on a 

bilateral basis amortg 156 States 10 1s inefficient. A.ny 

b11ateral exchange of r1ghts for the conduct of internation

al air transportation other than in thfrd and fourth freedom 

(cont1nuéd f~om previous page) 

10. 

thel"e are sorne bilatera.1 and multilateral arrangements 
. for ' r 0 ut es 0 r ce r ta i n ty p ê s 0 f 0 P e rat; 0 n . Se e f n f r a 

Chapter V~ Sections II and III~ ... . . 
, - At P r ~ sen t t 1 he r e are-' 5 6 Par' t f es' t 0 the Chi ca' go 
Conventfo~ and these States al sa form the membershfp 
of,I CAO. Se e M 11 de, uT he Chf c a 9 O)~ Con ven t ion - A ft e r 

.. F'orty Years"~ Ann..als of Air. anrspace < Law at 119 
(1984): {CAO·Sull, (June 1985) • . .. 

, . 
, 0 

, 
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traffic between the territories of th'e>t:on'tracting States,-- -~. 

" 

1s bound to be fnconc1USive,til o,r un1ess -ft is cer,tain 

that third countrfes concerned ~j11 permit such rfghts to be 

implemented,l1 

This, indeed 1s not con'ducfve to a rational plan

ning and an economic operation of international air 

transportation which ;5 now viewed as "an economic act1vity 

with essentially a multilateral character".12 "For this 

reason, ft is be11eved that the interests of the interna

tional aviation community would be better served if the 

present bilateral pol icies were gr.adually replaced by mul tf

laterally - agreed policies. finding their expression even

tually in multi1ateral understandings. 13 

11. See, a.g., OIConnor, An Introduction to Airline 
Economies at 48 et seq:- (1982); Wesmrgh, "Néw 
Canaaa-Onited Kingaom Agreement". 39 ITA Bull. at 926 
(Nov. 17. 1980). The Canadians consfder themselves 
somewhat at a dfsadvantage sfnce access to western 
Canada has l>een granted from the outset to their 
partners (Le. the UK), whlle thefr (the Canadian~ 
fifth freedom r1ghts depend on approval by other (i.e. 
third) parties. True, but that 15 how the system 
(Le. bllateral1sm) works. 

12. See "A Poliey for International Air Transport in. the 
1980 1 Sil, Worki ng Paper presented by the International 
Chamber of Commerce to the 24th Session of ICAO 

13. 

Assembly. A24-WP/59, EC/12 at 2 (Sept. 21, 1983) • 
. 

Sion. IIMultilateral Air Transport Agreements Recon
sidered: The Possfb11ity of a Regional Agreement Among 
North Atlantic States ll

, Va. J. IntI' L. at 160-169 ---;....;...;-

.. 

, , 
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-
Although the Chicago Conve~tion reinforces the 

bl1ateral legal structure,14 there 1$ one provision in it 

that 15 one of the most coherent statements of mul t11ateral 

commercial pol1cy ever achieved .. The Preal"ble which stipu

lates. inter alia, that: 

"The undersigned governments having agreed 
on certain pr1nciples and arrangements in 
order that fnternational civil aviation 
m ay b e de v el 0 p e d i n a sa f e and 0 rd e r 1 y 
manner and that international air trans
port services may he establ fshed on the 
basis of equality of opportunity and 
operated soundly and economically.fI 

Unfortunately this "equa lity of opportunity" pr1nciple 

rema1ns a dead letter since the real opportunities for the 

~frl1nes ultimately vary, with the size of the afr tra"f'ic 

m~arket over which J,the ~vernme"ts of the!r respective home

countries have full control 'pursuant ta the sovereignty 
\ 

pr1nc'fple laid down in Article lof the C.onve~~fon. lIT 

other. words, all are eqoal, but some happen to be' more equal 
111 

th a n 0 the r'! ! 0 n 1 y a' 1'e w Il su p e r po w ers" 1 n a v 1 a't ion will 

have enough negotiatina carte blanche in -the bl1ateral 
',J 

S y 5 te m 1 5 1 n 0 r' der t 0 en han cet h e 1 r 0 p p 0 r t unit 1 e san d t 0 

(cont1nued from previous page) 

) 
14. 

15. 

(1982); id. at 2-7. 

See Articles' and ,6 of tne 
Chaptér 1 (footnQtes' 62 and 69). 

f 

Conven ti on; supra, 

Veen s tr'a , 
A Oraft 

"The Plurflateral Air Transport ~9reement: 
for a Better Regula-tory Instrument Q

, in 

l, \' 
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ev 01 v e and 5 U s t a i n for the m 5 e l' v El s are 1 a t fv e lys ta b 1 e and 

efffcient air transport 1ndustry. 

It has been therefore correctly remarked tha t the 

dffffcultf\es in the fndustry stem (in no small degree) from 
( 

the contradictfons and inconsistencfes of national polfcies, v 

as expressed' by national regulations and bl1ateral agree

ments. 16 What 15 urgently needed to remedy this situa-

tion is mu1tllateral regul ation. 17 Indeed, bilateral 

• agreements, because they are flexible and easily renegot1a-

ted, promote a certain amount of fnstability in fnternatfon-

al afr law. A mul til ateral approach woul d undoubtedly be 
, 

m 0 r e p e r man e nt, 1 e s s s u s-c e p t i b 1 e toc han 9 e , and the r e for e 

n 0 rm - cre a t 1 ver a the r th a n no rm - d 15 r u p t 1 ve • 

It follows that State-s shoul d "endeavour to Qvercome 
4 

the various obst(acles required for the conduct of interna-

tional air tran;Portation on a broader scale than through 

bilateral process. The search for a comprehensive multi-
~. 

(cont1nued From prevfous page) 
Wa s sen ber 9 han d Fen e m a E d s ., l nt e r n a t 1 o,n a 1 A f r 
Trans.PQrt in the Eightfes ~t 216 (19a1). 

16. Gu1dimann, "Bilateral Agreements as Regulatory Instru .. 
ments' in Internatfonal Comm~rc1al Aviation", in. Matte 
Ed., International Air !TranSfor_t~ Law, Oreanfzationp 
and Pbl fcles for théTuture a 123-124 (197 ). -; 

17. Id.; Sion, op. cit., note 13, at 160; Veenstra,2.E.:. 
ëTI. , no te l 5. a t 216. 

) 
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lateral solution to international aviation problems would. 

if anyth1ng, have to "proceed progressively, step by step~ 

(by) constdering genera'1y accepted practice" to the point 

wheré nothfng would be left to bilateral negotfations and 

the nations of the world would be able, "wfth confidence, to 

take the final plunge".18 This multilateral solution fs 

'1 n fact worthwh11 e as rightl.y observed by the Canadian 
.\ 

representative ta ICAO sorne 38 years ago: 

18. 

19. 

, . 
IIWhy multilateralism? •.• The feeling that 
1 ha d , s p e a k i n 9 for C a nad a.' wa s na t th a t 
we wanted uni formity, al thaugh that 15 
desira,ble, fnasmuch as 1 see no end result 
in unfformity for its own_ sake. We had a 
much loftier purpose in mfnd, and that was 
of creating a set of conditions that all 
nations who wanted to f1y coul d use so 
that they would kno~ in advance what thefr 
opportunftfes were, what the conditions 
were that they would be up against, so 
that 1t would not be possible: for one 
nation to dfscr1mfnate agafnst another, 
and grant to another prfv11eges that they 
would not be wil1ing to grant to others 
equally entftled ta them, so that these 
thfngs would not lead ta frfctions between 
nations and quarrels and eventual1y be the 
se e d f rom wh f ch m f 9 h t s p r i n 9 a wa r • For 
thfs reason, ft is safd we wanted multf
lateral1sm, not merely yg1form clauses (in 
b 11 a tera 1 4greemen ts ) n • 

ICAO Doc. 4510, op. cit •• note 5, at 44 • 

Id. at 35. -
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I5 the Time Ripe for a New ~u1t11ateral Approach? 

Although over fort y years have passed, one still 

remembers the remarie made by the Brazil1an delegate te the ... 
Chicago Conference that "perhaps the time will never be ripe 

for the 1nternat1onalization of aviation".20 Ce r ta 1 n l y 

thfs seemed true in a day and age when the gross imbalance 

in world aeronaut1cal potent1al was impedfng multilateral 
1 

agreern,ent on regulatory prfnciples and when bl1ateral 

arrangements appeared to offer the only means of reconcflfng 

air transportation policfes that differed cons1derably from 

country to country. Gertler 1s i'2 accord' w1th the observa

tion that he belfeves such an effort for a "mult11ateral 

1dea" would be no closer to rea1ity no\ than 1t was at 

Chicago. 21 The present writer, however, vfews current 
n 

de v e 1 opme nt sin a v i a t ion as sim u l tan e 0 U S 1 y po sin 9 a se r 1 0 U s 

challenge to the post-Chicago regime and reopening the case 

for a multllateral regulatory system. 22 The fact 1s vast 

20. See Proceedings, op. cit., note 1. at 544. 

21. 

22. 

Gertler, 
Bermuda 
(1976). 

"Bilateral Air Transport' Agreements: Non-
Reflections", 42 J. Air L. & Corn. at 780 - ------~ - -..;....-

As w f 11 b e s e en ,1 a te r • th e w r 1 ter C 0 ne 1 u de s th a t 
multilatera11sm in the form. of reg10nal agreements are 
practfcable and would lnd to a global multflateral 
agreement 1 n the 10ng rUn. See 1 n Fra (footnote 62). 

, J 
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advances fn afr transport technology, particularl)' w1th 

respect to long-te'rm range, wide-bodied jet afrcraft, 

tncreased the uti1fty of internat1~,nFll aviation to mank.1nd 

and resulted in a dramatic expansion of the traffic marlçets 

far beyond the expectation! of t.he de1 egates in 1944. In 
.- . 

~ddition, fifth freedom traffic which has always been one of 

the stumblfng blocks reachfng a multflateral solution, 1s 

a p par e n t 1 Y 1 es s cru cfa 1 n 0 w th a n f n the 1 mm e dia tep 0 s t - wa r 

era when it was fndisp-ensable for trunk airl1nes. 23 

As to international air transport ratemak1ng, f!1ost 

tarfffs of scheduled operations are still theoretfcally set 

w1th1n the multflateral fram~work of IATA,24 albeft 

sUbject to 1nd1vfdual governmental approval. A multl1ateral 

501 ution would thus merely gfve legal expressfon to what in 

fact 15 already a multflateral approach. In thfs respect, 

ft sh.ould be noted that the only multl1ateral agreement 

wh1ch could be achieved. in the ratemaking field 1s the "1967 

Internatfonal Agreement on the P~ocedures for the Establish

ment of Tarfffs for Scheduled Air Services", which in 

23. Warner, "How Can a Multilateral Agreement in Interna
t f 0 n a 1 Air T ra n s 1>'0 r t b e A t t a 1 ne d ? ", 1 n S tu d '1 i nOn 0 r e 
di Antonio Ambro,sin1. Mflan at 58'7 et seg. {1957}. 

24. Wfth respect to non-scheduled operations, thefr 
tari ffs are generally determfned by the free forces of 
the marketp 1 ace. See f nfra Chapter V Il, Sect ion L 
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practfce 1s lfmited to Europe. 25 Recently. however. the 

United States and a number of ECAC admfnfstrations reached a 

mult11ateral understanding w1th res-pect to agreed tarfff

zones and voluntary tarf.ff coordination for scheduled 

services on the North Atl antfc routes. 26 lt is of . 
interest to note that this "Memorandum of Understandfng" 1s 

"the f1rst mult11ateral agreement in' the United S'tates 

aviation hist ory ll,27 Notwithstanding the American 

aversion to multi1atera11sm, there is still room for optf

mism. In addition to this agreement, the head of the United 

States CAB once clearly stated that achieving a multflateral 

regfme for air transport 1s one of the American aviation 

policy goal s. 28 Also, Trent (Deputy Secretary of Trans-

25. 

26, 

27, 

28. 

For more details, see infra Chapter VII. Section 1 
(footnote 34). 

For the U.S.-ECAC tar1ff agreement. see infra Chapter 
VrI. Section IV. 

Stated by McKJnnon, the Chafrman of"the U.S. CAB. See 
Ott, "Backing Rises for Atlantic Fare". Aviation Week 
& Spa ceT e ch. a t 26 ( M ay 1 0, l 982 }. 

See "Goal of Mult1lateralfsm ~ushed", Aviation Week & 
Spêlce Tech. at 25r (Jan. 15.1979). Tt shOula a1$0 6e 
remem6ered that the U.S. held several discussions w1th 
The ~etherl ands attempti ng· to draft a ·pl url1 ateral ll 

or multflateral air transport agreement. See 
Bornemann, "Afr Transport OrganizéJtion af'ld Pol fcy". 
ITA Bull. at 161 (Feb. 16, 1981); Av1atfon Week & 
me! Tech. at 49 (March 3, 1980). -

, , 
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portation') recently said that "the Reagan Admfnfstratf'On 1s 

committed ta ffrding a multl1ateral solution ll to lessen the 

economfc problems that were facing the afrl1nes on the North 

Atlantic. 29 In fact, through multilatera1 pragmatisrn the 

United States, a10ng with the other nations of the world, 

can ensure that air travel on economfcal rates 15 available 

to a11 sectfons of the world. 

The rnultilateral ratemaking process was and stf11 

1s, to a certain extent, endangered by the international 

deregulatfon policy (Le. l1beralfzat1on of international 

aviation) which promotes a liberal raternaking system. 30 

Nevertheless, multilateral regulatfon of both tariff and 

capacf1:y was ffrmly defended by most nati,pns withfn the 

framework of ICAO. 31 

One shoul d al so mention an often overlooked de -
facto Multilateral f'sm whfch fs usually (C?und in the $0-

called administrative clauses in bilateral air transport 

2 9 • S e ~ DUS P ro m u 1 9 a t f n 9 Pol f c yon T ra n sa t 1 a n t f c A v 14 -
tion", Aviatfon Week & Space Tech. at 47 (Feb. 14. 
1983). -

3~. See infra Chapter VII, Section III. 

3-1. See infra Cbapter VI, SecM.oJl III;, Chapter VII, 
Section V. " 

{ , 
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agreements. 32 These provisions have actually achieved a 

remarkable degree of international uniform1ty and cover many 

important matters such as compliance wfth the Chicago 

Convention, with the bilateral agreement ftself, wfth local 

laws and regulations, transfer of earnings, exchange of 

information, local representation, exemption from charges on 

equ1pment. fuel, stores, etc., consultation, settlement of 

disputes and substantial ownershfp and. effective control. 

Should a multflateral form be possible, ft wou1d a1so be 

-desirable to fntroduce additional provisions to curb the 

present trend towards unilateral isrn in the imposition of 

con dit ion s go ver n 1 n 9 the 0 p e rat ion 0 f the a 9 r e e.d se r vic e s 

that often have the effect of stultffyfng the agree-

men t. 33 It 15 thus bel ieved that a broad degree of 

uniform1ty among a large number of States, even on such 

matters as administrative clauses, can From the pra-ctfcal 

point of view, be of a real valu~.34 

Finally. it should be kept in mind that transit 

rignts are generally exchanged through acceptance by the 

32. Cf. ICAO, Handbook on Admfnistrative Clauses in Bl1a
tera' Air Transport Agreements. ICAO Cfrcular 63-AT/6 
(1962). 

33. See infra note 44 of thfs Chapter. 

34. Browne, "Adrift on the Air Ocean". 77 Aeronau-t'cal J. 
at71 (1973). 

.. 
v • ~ > 



" 

, , . 
Ct. , . 

~, , 
. ' 
, ~r 1 

,. ' 
'. 

e, ·,_1 ,; f'
l

" ·~·~~".-A 

... ,...::: 

233 

States concerned of the multflateral "International Air 
. 

Services Transit Agreement», the so-cal1ed "Two Freedom 

Agreement". The mafn dffficulty centres, of course, on the 

exchange of commercfal rights, fnclud1ng the actual exchange 

of routes and capacfty control. However, _ft 1s hot (in the 

words of one well known commentator) fmp'ossible lita hope 

that, in the fnterest of a general (multflateral) agreement. 

some compromise between the present divergent views mfght 

perhaps be found" 35 on the eXéhange of such r1ghts. 

The revival of mul tf 1 ateral f sm i $ noud shed by and 

recommend~f in the recent academfc l1terature. sorne of whfch 

advocates a worldwfde multilateral approach to economfc 

regulation. For example, one author prescrfbes the esta-

blfshment of a multl1ateral system for the granting of 

trafffc rfghts, the designatfon of carriers and the 

distribution of reyenues. 36 Another commentator haS 

argued for a revival of the ICAO's 1946 Oraft Multilateral 

Cony'ention on the grounds that ft would simpl ff1 "the •.• maze 

of b11ateral agreements", central1ze economfc planning fn an 

35. 

36. 

, 
Cheng, ItBeyond Bermuda". in Matte Ed., o~.· cft •• note 
16. at 85. The alternative, would be 0 leave the 
actual exchange of such rfghts ta SUbsequent b11at~al 
oargafnfng and fnd1vfdual agreements. 

. 
Gledftsch, "Towards a Multf.la.teral Aviation Treaty". 
14 J. Peaee Research at 240-241 (1977). 
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international regulatory boar~t and result in lower fares 

for air travel1ers. 37 Meanwhfle, Cheng envisages a 

multilateral system of a priori regulation of capac1ty for 

both scheduled and non-scheduléd international air trans-

port. combined wfth tariff fixing. J8 Whereas those 

commentators focused the1r attention 011 certain prominent 

aspects of the subject. Guldfmann' s mul tilateral scheme 39 

is an example of a systematfc approach 1nvolv1ng all 

"sub-systems and components" of the regul atory framework for 

scheduled and non-scheduled air transport, The "natural 

requirements for any regulatory s-ystem ll are, in hfs opinion. 

stabflity, pred'''{ctabl1ity, consistency .and also eas1ness of 

implementation. Finally, other sug,gested approaches 1nclude 1 

a multilateral exchange of a11 ftve freedoms' of the air for.' 

non-scheduled air services on1y,40 and a· multilatera'l 

convention for the regul ation of user charges. 41 

.., 
37, O'Connor. Economf~ Regulation of the World's Airlfnes: 

A Pol itfcal Analysis at 131-138 (1971); supra: 
Châpter l (footnote 78). 

38. Cheng, op. cit., note 35, at 95-96. 

39. Guldfmann"op. t;it.: note 16, at 119, 123-124. 

40. Scoutt & Oostello, "Charters, The New Mode: Setting a 
New Course .t'Or l'nternatfonal Air Tra,nsportatfon"_ 39 
J. A f r L. & C om. a t 24 - 2 5 C19 73 ) • 

41. "User charge-s" are the charges afr caJ'lrters must pay 

J 

l' 

. \~ 
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L~ 
Thfs brief rev1ew for the '~ssfb11 it);'of rev1ving a, 

multflateral approach suggests that such solution fs needed 

more ,than ever in international afr transpo,.t, law." The 

current chaps can only be contained on a multilateral oasis. 
1 ~ 

One c,an picture a mul ti 1 ateral regu' atory framework deal i n9 

wfth tarfffs, capacity and fair competition rules as well as 

the setting up of an enforcement meehanisn'l wfth ICAO. 'Such 

a framework woul d still leave a vacancy for bl1 Çlteral 

bargafning on- tbe exchange of traf,f1c l''fghts, but would at 

1 east ha'(e the advantag.e of creatfng a kfnd of uni form 

econom1c law of civil aviation, even if only in an immature 

forfn. 
J 

Obstacles in ACh1evfng ~ulti1ateralism \ 

It May see,m contl"adfctory "to hrentfon a rev'fval of 

mu', til a ter! l i sm whe none 0 f the lead f n9 scho 1 ars has ree ent-' 

1y obs~r(v'ed that "States have been mov1ng f'rO'm the multi
~ 

laterol via the b11atel"al to a unilateral approach of the , , 

regulation of international chfl 'av1aton",4Z Indeed. 

(cont1~ed from prevfous page) 

42. 

'for the "se of a1rports an4 afrways" 
'Da-yilson. "User Chargés in Internattonal 

Am. J. 'IntI' L. at 42 (19.79). __________ ~I--- ' 
.. 

See Po Q,ue & 
Aviation • 73' 

"W'a~senber9h, Public Internatlonal' Air ,T~a.nSPQrtat1on ,.,.W t'n" a New tra at 43, (1 g76J. 
i 1 
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th.@ bhf-~al fact ~f 1 f fè for. fnt~rnat1onal air t:ansportat1on 

i,~tha/l~~nl1ateral action by governmen.ts ;'ith the fnt.ntfon~\ 
of 'j'Plementt'ng pol1cy or effect~'n9' l~gal relat10nshfps 

( s f /) w i th 0 t h '~ r S ta tes i son the r 1 se" .\43 S f n ces 0 y e r -
/' 

efgn States are- often unw111ing ta tolerate 'direct" lfmtta-

tions on their abf1fty to fmplement national air, transport 
• 

polic1es, such governmental fnvolvement has in turn led to a 

system of threats and counterthreats 'afmed at deterring the 

other party from operating efficfently in the larketPlace. 

U n for t u n a t:e l y, u n 11 a ter a 1 a c t ion b r e e d sun 11 a ter a 1 r e a c t f 0 n , 

and ft becomes more and more dfff1cult ta separate cause and 
• 

" 
effect. 44 

" 
l , ,.' 

Current trends and dèvelopments fn international 

a1~ tansport, howév·er. fndicate a more favourable disposi

tfon towards a mult11ateral solution to problems than was 

po'Ssible at Chicago. 45 In order to preserve, an interna-

I! 

43. Dol d'. "The Competitive Regime in International Air 
Transportation". ? Air Law ;at 140 (1980). 

44. On'e way to.solve thfs problem fs ta amend or renego
tiate bilatera1 agreements so as to forb1d those types 
of unilateral actfons which have come to interfere 
with the operation of efficient air services .between 
two countr1és. From the---wrft'e-r's point of vfew. a 
more effective solutfqn would be-'·IH'.o.v1ded by regfonal 
af," tranSfort agreements{)wh1ch could pr"O-h-tb.f.t certain 
unflatera ~ctfons. _ ' . 

... ' , 
Cheng 1 n h 1 s repo rt before the Âf r Tra~ s po rt Commf $-

• 

, j , •• 
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t10nal order in an 1ncreasingly complex and int·erdependent 

world, "a new Chicago Conference mtght (thus) be necessary 

py the end of thfs century".46 On the other hand. one 

"', ""/ "\1'·' 

should not be over ambftious in reachfng a worldwfde multi- \ 

lateral appr,oach in the short run due .to the confl ictfng 

natfonal pol icfes that now exist in the industry. 

In this context. ft should always be remembered 

that "multilateral ism" in 1944 meant something quite differ-

ent to the European, A s fa n , A fric a n and ~.t-~n Ame rie a n 

nations than ft did to the' United States. ,~.,Whi1e the 
'. 

American delegation to the Chicago Conference sought to use 

a multllateral Convention essent1ally to tlcodify" a free 

market ethfc. other nations saw a mul tflateral agreement as 

a way to ensure that the robust United States airl1ne 

industry would not monopol1ze international civil av'fa\tfon. 

Many governments regarded international air transport as a 

political matt~rt47 and selected one airl1ne as the 

,-instrument of th1s policy: nat10nalfzing and subs1dizing'1t, 

(cont1nued from previous page) 
s10n of, the ICC, Doc. 310/INT/39; supra note 22. 

46. L f pman. Speech del1 vered to the E,gypti an Academy... for 
Sc1entff1c Research and Technology, Cafro '(1984). 

47. For a good rev1ew of the developme'nt of the aviat1o'n' 
1ndustry. see Oavfes, A Nhtorr of the World's Air. 
1 fnes, London, Oxford Uni vers; ty ID04r. -
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covering its expenses and absorb1ng its losses. , This poli-

tical national fsm constftuted another stone-wall. When 

nat~ns merged thefr air11nes they conceded sorne of thefr 

fnd1vidual fdentfty and prestige48 abroad. In this 

cont-ext. however, some commentators have tried to give deve· 

lop1ng States a sense of guilt for " es tabl fshfng national 

a1rlines to show their fla.g throughout the world". In a 

sat1rical comment, historian laqueur has written that a 

viable "modern" State must have a minimum of four attrf

butes: operation of a television-system, "a police force of 

at least 100 men, a budget suff1cient ta maintafn at 1east 

one delegate at the United Nations, and a national 

a1rl1ne. 49 It 1s fallacious generalfsatfon to state that 

any developing country establiShed an airlfne Just to show • 
fts flag abroad. rn fact, ft 1s the developed States, wh1ch 

aUached so much importance to "national prestige" through , 

the, afrlfnes. Colonel Moore-Brabazon once stated. in the 

Eng11511' Parl1ament. that: 
.~ 

49 .• 

"1 hate the word 'prestige', but l like to 
b~in9 'ft in for the reason that every 

" The term ..uprestige" m1ght be def1ned as the opinion 
whièh t~e. world holds of the airlfne's country, the 
respect fn, wl1fc11 the nation fs held, either in a 
g'enera,l sen$e or in a specifie sensé as for fts 
technologfear achievements. 

La que ur, Il S f.x Sc e n a rio s for 1 980 ", 'N e w Y 0 r k T 1 m e $ 

Mà9az1neâ~29 (Dec.19, 1911). ., 

\ 

-" .:. i 

" 1 

" ,-, , ' ~ :' 
"1/ 



...----------:- ---'-:-, -, -
" ~, 

.. ~ • a·· 

::4*1' 
.. ,t.." 
~ f, ~ 

" , 

. 
.' t -

'...:' J 

E n g 1 i s h ~ a f r c r a ft .tlh f ch t r a v el s f rom 0 n e 
side of the w,')rld t" the other 1s a lfttle 
bft of England. En:iland will be judged by 
that little bit oy those for whom that 1s 
the 0 n J_ v t h i n g the y k n 0 \III 0 f 
England ."5lr 
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Another example may be taken From the Soviet Unfon which 

s-ometfmes promoted 1ts natfonal airlfne in the hope that the 

peoples of the world. seefng ft (and the Soviet-manufactured 

aircraft ft employed) would be fmpressed not only with 

Russian technology but wfttT the ideology of the system. 51 

Even Japan hoped that the1r ability ta operate safe and 

e f f 1 c iè n 1"(\ a f r 1 f n e S wou 1 d con t r 1 but e t o' w a r (1 p ers u a d i n 9 the 

world of the soundness of thefr fndustrial products. 52 
\ 

"" The othe r deve 1 oped S ta tes may no t be do i n"g the same th in g, , -

but the truth' rema1ns that natfonal prestige- 1s no less 

attached to their afrlfnes. They presumed that the exf s-

" tence of an 1nterna~1onal a1rlfne would in sorne manner gfve 

the m ad de d pol f t 1 cal 'fie 1 9 h t f n th i s rel a t 1 0 n s h 1 p w i th 0 the r 

governmen t s. 53 In addition to thé pol it1cal and prestige 

considerations, afrllnes were a1so seen by mos~ of these 
. ... 

50. C~ted 1n Lfssftzyn. Internat1onal--A!.! Transport and 
National pOlfcy at 57 (1942). 

( 

51. O~Cohnor. op. cft., note 37, at 90. 

52. Id. 

53. 

, , 

See CAB Regulation of Foreign Air Carriers Under Pat't 
213, 4 N.Y.U. J. Int'1 L. & Po1. at 239, 242 (1971). 

1.' 
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developed and developing countries as important to their 

national securfty in that théy provided airlift reserves 

duri ng emergenc i es. 54 

A competitive multilateral regime wh1ch would drive 

uneconomical a1r1 i nes bùt of business 1(1 favour of Uni ted 

States carriers therefore was s1mply not accepta~le ta the' 

majarity of nations represented at Chicago. 

b'a'~à') the1 r economies on central pl anni n9, 

Many of them 

rather than 

market for-ces, and v1rtually al1 viewed such~,II'Open sk.ies" 

polfcy with suspicion as a doctrine that "merely al10w r1ch 

nations to become richer at the expense of the poor".55 

As a resul t. a restrictive tendency in international .a v ia ... 

tion developed, and in many States, protect1,onism continues 

to form the centerp1ece o'f national afr transport polfcy. 
, 

The international aviation c-ommunity) has grown to inciude 

numef"OUS develop1ng States no more wfll1ng to allow the1r 
it 

air' ines to live or die at the mercy of market forces ·than 

54. 

55. 

A1rlines are al so f,Jsed for esp10nage and, before 
anything of course, as economic instruments. For a 
9 00 d pre sen ta t.1 0 non the va ri 0 US, use s 0 f air li ne s. se e 
Gfdwftz, The Polftics of International Air Transport 
at 21-28 (1980)., -, -

Salacuse. "The Little Prince and the Businessman: 
Con f 1 f c,t san d Te n s i 0 il sin Pub l f c l n te r n'a t ion a 1 A 1 r 
Law ", 45 J. A f 1'" L. & ,C 0 m • ., t 834 (1 98-0 ). 
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the United Kingdom or France were in 1944. 56 In fact. 

Gh1'ndour {the President of Royal Jordanfan Airlfnes - ALIA) 

h Il S r ec en t 1 Y cor r e c t 1 Y rem a r k e d th a t " the U • S • CAB wa s 

formed to protect U.S. air transport in fts fnfancy. Now 
, 

that U.S. afrlfnes have reached maturity, the protect1on1st 

pol1cfes' are being d1smantled. Undeveloped and developfng 

countrfes still need protectfon for thefr airlines". 57 

The years since 1944 al so wftnessed ather dramatfc 

changes in the fnternationa1 economy. A s1gnif1cant shift 

fn wealth from the west - and from the United States fn 

partfcu1ar - to other parts of the world has taken place. 

With that al teratfon has come the emergence af new centers 

of power wh1ch naw 1nsfst on ha~tng a voiee ànd sharfng fn 

fnte~,national lawmaking. The fnternat10nal commun'fty has 

thus shffted from a rather nhomogeneous club of western 

1ndustrfal fzed countrfes to heterogeneaus grouplt58 whfch 

now includes economies in var10us stages of development ànd 

56. 
'" 

See, "The Ins and Outs of tATA: Improvfng the Role of 
the U.S. in the Regulation of International Air 
Fares". 81 Yale L. J. ~t 1139 (1972). 

57. ~tated "by Ghandour, "IATA Set on a tlew Course 34th 
AGM Approve's Important Changes", 34 Int~rav1a at 71 
(1979; see a1so Goedhufs, "The' Changing légal Reg"1me 
of Afr and Outer Space". 27 Int'l & Camp. L.Q. at 581 
(1978). 

58. Salacuse, op- cft •• note 55, at 834. 
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reflectfng divergent fdeologfes. The dramat1c increase in 

world fuel and energy costs (in the early 1970's) fs 

cons1dered a major factor for thfs shfft in wealth. It has 

a 1 S 0 ha d a d ire ct and i mm e dia te 1 m pa c ton f n ter n a t ion a 1 

civil a.viation in the form of rapidTy escalat1ng operating 

costs, whfch when coupled with fncreased capital outlays. 

has resul ted in reduted carrier profit margins, a powerful 

force indeed promptfng the nations of the world· to take 
• 

unilateral actions to protect thefr national carriers. 

From the above brief presentatfon f the various 

difffcultfes in approachfng a comprehensive multl1ateral 

framework may be summed up as follows: 

(a) As a consequence of decolonizat1on since World 

War II, numerous new in.dependent State-s have become members 

of ICAO. The existence of such States, with so many dfffer

ent tradftions. cultures and ideolog1.es, will undoubtedly 

C 0 m plie a te the pro ces S 0 far r 1 v 1 n 9 a tac 0 n sen s-u son a n y 

issue relatfng to international afr transport. 

(b) Aviation 15 actually ~ntwined in a State's 

economfc and partfcularly politieal polfcy. As long as 

there 1s no wfder co-operation in these fields, ft fs 

unl1kely that States wf11 g1ve up thfs vital pOlftfcal and 

eeonomfc tool tQ a multflateral approaeh. as t'hey prefera to 

keep them Under control through bflateral agreements. 

{e) In negotfating bf1at~ral air transport agr~é-

" 

, r" ·~~I,..,~~_·,jtr'~ 
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ments, the governments can control the exchange of traff1c 

rfghts in favour of the1r respective carriers, and to esta

bl1sh part of the regul atory framework for the latter' s 

acth"'tfes. Certain countries can thus gain prfv11eges that 

they otherwise Inay not have achieved if they had adhered to 

a mul tfl ateral agreement. 

(d) It is unrealistic to expect in the very near 

future a universal mul tfl ateral system gfven the heterogen

eous character of the--wo-rld aviation commun1ty. The dfffi

cul ties emanate from "the <lifferent aeronaut1cal potential 

of each country, from the varfations fou~d when consfdering 

each country, as a source of tra ffi c J from the varyi n9 

fmportance of each country \n international air transport 

(accordfng to its climat1c or geographfc con.g1tfons) and 

lastly, what fs more important, the substantfal differences 

between the countries already in commercial aeronautics, 

those countr1es ••• 

future". 59 

whfch can on1y look to 

(e) The fact tha t ICAO i s unabl e to do more than 

what 15 permftted through a consensus of 1ts member Statés, 

sfnce that fs the practical way in wh1ch the international 

commun1 ty funct10ns today. 

A trul,y mul tflateral reg1me, howeve.,.. 15 seen as a 

59. See ICAO Doc. 4510. op. dt., note 5, at 46. 
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~ 
long term goal, not a real1stfc possfbilfty in the short 

run. The ICAO eventually resfgned itself to thfs v1ew. 

sfmply not1ng that "one of our permanent objectives. .• is to 

ffnd a mul tflateral basfs for the excnange of commercial 

rfghts for international ai r transport". 60 In short, it 

seems that "everyone wants a multf,lateral agreement; but 

sorne of those who want ft disagree wfth one another vfgor

ou s 1 yon wh a t i t 5 hou l d s a y • 0 r wh a t e ff e ct s 1 t 5 hou 1 d 

have"a It has so far been impossible to attafn the measure 

of concession and compromise that would bring the conflfc

tfng views together on commQn ground. T.he resultant "dead-

10ck can, of course, end; but to end i t there must be 

fUY'ther modification in positions heretofore mafn-

tained". 61 

To conclude this section» whfle complete mult1-

1atera11sm (encompassfng a11 the nations of the world) 15 no 

m 0 rel f k e 1 y top a s s mus ter t 0 d a y t ha-Il for t y - 0 n e ye ars a 9 a a t 

Chicago, ft 15 the wr1ter's vfew that mult11atera1fsm in the 

form of regional afr transport agreements m1ght be fnstf

tuted s.uccessfully in the preval1 fng reg1me of international 

aviation. 62 Such regfona1fsm could be consfdered as a 

60. 14 ICAO Bull. at 71» 77 (1959). 
~""""~4 

61. Warner, op. cit., note 23, at 590. 

62. See infra, "The Possible Solution". fn Chapter VIII; 
) 
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~rans1tfonal prOcess towards a broader -multflateral fsm in 

the long "run-·, and "thus enable the world civil aviation 

c,ommun1ty to approach the uniform, universal regulatory 
-, 

regfme sought at "Chicago. 

SECTION II - REG10NAlISM ifS AN INTERJACENT ASCENT TOWARDS 

MUt TILATERALISM 

Analytfcal Introduction 

* , 
The most ~trfking feature of the international 

scene today. as contrasted wf th a century or even a genera

tian ago. i5 the tremendous growth QLJttternatiqnâl org~nf-
, , 

z a t f 0 n s 0 f . a 11 ty P es. 63 Suc han 0 r 9 a n 1-zêff1 on. m i 9 h t b e , ,t 

i n ter a 1 fa. 9 lob a ~ 0 r reg .. 0 n a 1 f n cha r a c t e ~':--~ 4 The 
L 

former 1$ open to membershfp of al1 States from different 
l 
\ 
'\ 

(co"t1nue~ from previous page) 
5 u pra note 2 2 • 

. . 
63. See Bishop, In,térnat1onal Law" Case' and Materfals. 

Th1rd Edition. Brown ,and company at ,224 (1971). ' 

64. 

, 

Internattonal 0"9anfzat10n may be. class1fied in many 
diffèrent ways, depending on e1ther 1ts structure or 
fts lunctfons. For exmaple, ft can be public or 
prfvate:; funct10nal o-r general, technt~l Gr pol1t1cal 
etc .... See Kunz. The Changfng la! of Nations at 469 
et seg- (H~68); CReeve~; or,arriZfn, 'or Peaee: 
!nternatfonal' Orsanit_tfon ,1n lIor d Affa r;-s, Londôn 'at 
6 &f ses. (1954). , '. . 
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regions, whereas the latter 1$ 1nstituted am~ng a certain 

number of States gathered together by a certain bond or 

policy. 

ln recent years, there has been a grow1ng awareness 

10f the vital need for devis1ng l'"eg10na1 mechanisms wfth a 

view to ensuring b-etter coordination of economic and soc1~1 

policies. It 1s felt that certain problems can be better 
v 

resol ved and 1mmedi ate and speedy resul ts obtai ned by , 

organizing co-operation at a re910na1 level. 65 One 

commentatoi has observed "the widespread appl tcatfon that fs 

being given'·-t. the concept of reg1ona11sm at the present 

tfme. First and foremost, this concept has now rece1ved 

general recognition among international 1awyers, interna

tional admfnfstrators and statesmen as a standard formula 

or devfce for solving partfcular problems. H66 

Indeed, the settlement of dffffcult1es impedfng an efficient 

and rational system of commercial air transportation 'mfght 

be fac1l1tated within thfs formula. 

65. 

66. 

The rapfdly chang1rrg pattern of economic and social 

See. e.g., Krause. Internat1on~' Economic;s. Boston at 
617-631 (1965}; Kind1e6erger. Ee,onom'ic Develoement 
(E"d., McGraw-Hill) at 345-360 (1965). 

Starke, "Regfonalfsm as a Problem of Internatfonal 
Law·. 1 n Law and Poli t 1 cs 1 n -lli W Q r 1 d, C 0 mm u n 1 tl 4 t 
114 (1953)-:- - .. 
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1ffe, the spread of technolog1cal innovations to the hfther .. 

to agrfcultural socfeties, and the revolut10nary 1mprove

ments in transport and communication have been universally 

recognf zad as powerful forces f n contributi ng to the growth 

of regional economfe groups. Usua11y, the original fmpetus 

for the formation of any re910na1 group cornes from geogra

phfea1 proxfmity aR-d deep-rooted historieal, pol itical and 

cultural ties: In fact, the old concept of the self-

sufffc1ent national State has gfven place to new 

theorfes 67 under which the economfc real1ties of life 

make it fmperative ta pool resources in order to achieve the 

b,enef1ts accruing from the economfes of scale, larger 

markets and greater barga1n1ng power in promoting exports. 

In thts context. however, one should note that 

nations (by the,ir nature) live by a "territorial fmpera

t1ve,u. f .e. "territorial sovereigntyu. They s'ea therefore 

the1r nefghbour1ng countr1es as a potentfal t~reat to their 

social and economic 1ife. This meant that States (w1th 

t-he1r territorial sovereignty) in order to mafntafn thef,." 

territorial fntegrity. have the choice between war and 

peace, between expansionfsm and co .. operation. lt has been 

correctly sU9,gested that the' ,ft wars of our tfme" are caused. 

61. 

~ 

Chuzmfr, Reg10nalism in Internation~l- Civil Aviation, 
Matiuscrfpt,Harvàrd Law ,[f6rary at 1-2'0 (1966). 

'.t Il, ;,l .. 
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inter al1a, by economfc and sochl factors. and that regfon-

al co-operation in these spheres on a non-pol itfcal level 

would contribute to "reg 1onal peace" and hencè ta "fntèrna-
< 

t,ional security".68 Thus, for co-operation. a f1rst 

requirement is to bufld up a close peaceful relationShfp 
~ 

withoneighbouring nations. 

This peaceful geographical criterian creates the 

first bas1s for regionalism, sinc-.e this form of multflatera

lfsm fs a geographical phenomenon. The future development 

of international civil aviation can help to create and 

preserve frfendship and understanding amongst the nations 

and pèoples of the worldj f t s ab use m a'y s t il 1 b-e c om e a 

threat to general security.69 However, ancither equal1y 

sfgnificant requirement of regional1$m. as has been shown, 

f s "afffnitylt; i.e. a simil arfty in orfg1n. col ture. 1deo-

logy. tradition, or way of life. Fina11y, an "economie 

fnterdependence lt and a "common economic interest" must be 

a,pparent. 70 For civil air transport, th1s common 

68. Sir Freder1ck Tymns. "Freedom of the Ai r", 70 Jo.urnal -
of the ROlal Aeronautical Society at" 438-440 (Ma'rch 
n66). 

69. See the Preamble of the Chicago ConventiQn. 

70. 'Wassenbergh, "The Future of Mul tilateral Ai r Transport 
Reg u 1 a t 1 0 n f n the Reg f 0 n,a l and, G lob ale 0 n tex t· Il 

Conference on Regionalism fn International A1r Tra~s
port:, Co-operation and Competft10n, hel d under the 

, ' 
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1ntere~t can on1y be the desfte of nations to strengthen t~e 

mutùal aviation relat10Plship and to en~ance, through 

reg 1 () n ale 0 "',01) e r. a t 1 Q n t the q,u a 1 1 t Y 0 f the ira 1 r 1 i n e 

fndustry. 

It fs worth noting here that nothing in the Chicago 

Conventfon prevents the establ ishment of regfonal civil 

avhtion arran§ements between the-contractfng States there

to. It would even probably not-be incorrect to say that, iff 

one way or another. the Convention 'enc()urages the establ fsh-
! 

'ment of such regipnal atra'ngemenU. In Article 55(a), the 

, , 

.conventfon expressly ref,ers to the concept of regiOr1al fsm, 

fby st.1pulatfng thàt the I-CAO Council ma)' .. 

"where apptoprfate and as exper1ence may 
show to be desirabl"e, creatè subordinate 
air tran'sport commissions "on a t"egional or 
othar basfs a,nd defina, groups of States of' 
a1rl1ne's wlth or throu-gh ~hfch ft May deal 
to fac111tate the ca,rY1ng out of the afms 
of thfs Convention ll

.. ' 

Indeed, durfng'-the C-hf~ago Conference of. 1944, a 

framework. for multinat10naJ co .. operat1on was established ln· 

broad - terms, and- tne Chica'go Convention devoted one chapter 

(contfnued from',prevfous page). l 
ausplCéS ot the MIT and Alfa. Amm~n .. Jordan at 4' ('Apr11 
19-21, 198,3) Chere1nafter .cfted as' Conference on 
Reg1ona,11sm) .. 

71. ln th1s regard, .ft should ,also. be n~ted ~hat IÇAO 
't't,self eS,tabl'ished., o.n a reg,fonal bas'fs,' s'l,x Regio'~al 
Off t,ces of Af!r'Nav1ga,tfo,n Bure~u' dfstrfbuted among the 
di ff,er~~t regi,ons- of t~e world • 
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(XVI) to the $ubjeet 'ItJofnt Operatfng Organfzatfons and • 
Pooled Sèrv1ces". The ,Convention sfmply states in Artfc1e 

77, th-at 5uch arranfèments are perlIIitted~ bot shall be 

sUbject, to all provi sions of the Conventio,n. Thi s Article 

stip.ulatf!>S, inter alfa, that: , 

"Noth-fng' fn this "Convention sha11 prevent 
two or more çontract1ng States from 
constitutfng joint air transport operat1ng 
organfzatioAs or international operattng 
age n cie s a.n d f rom poo 11 n 9 the f r a 1 r 
services on any routes or in any r-egfons 
• •• • The Counc 11 sha 11 determ1 ne 1 n wha t 
manner the provfs'fons of thfs Convention 
relatfng to na>tfonal1ty of afrcraft sh-a11 
apply to e1rcraft operated by int~rnat1on
al operat1ng agencies." 

, f' 
As 15 evfdeht from fts wordfng, Article 17 wetcomes t.rans .. ' 

, " 

n-at(onâl co-operation (in more thar, one form) and 1$ there .. 

fore seen, according to one scholar .. , ,the so.lut1on for one cf 

the fundamental ,:P.rob~rns of' présent t'fille, namely. "the 

tran'sfer" of the b,enefits 'o'f modern and expansive technology 

to deve,lopfng co'untries for tJlefr enjoyme.nt on an autonomous , . .: 

basts~~7Z Th1s Artl~le ~çtua'ly dlstt~gufshes b~tween 
two t.yp'es of organfzatfons'. The "'ost advanced 15 the 

"international ope'rating ag~ncy· .13 It$ afrcraft shall 

.' 
72. 

13. 

, " 

See 'FitzGeral-<f. "f,lational ity a-nd Reg1stra~ion of 
Airer,a'ft Opèratéd. by International Operating Agencfes 
and 'Article 77' cf the Convention on Internat1of1al 

~C1y11' Aviation, , 1944",' ea.rh v.e. l"t'l L. At 196 
(l967). ' ~ . :--...... .. ' 

It has to be l"emembéred tha t un t Il now ~ no f nt~rna-
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be enterec! on a joint or international regfster, and the 

'ICAO Councfl shal1 determfne how the nationality provis1bns 

o f the Con ven t ion s·h a 1 1 a p ply t 0 the age ne y 1 S 

a1rcraft. 74 

The second type is the "joint air transport opera-, 

ting organ1.zatfon". AState may' particfpate in such an 

o rglr.1zat Ion el the r through Hs g~v.rnmen{ or through an 

a1rlfne company desfgnated by the government. 75 The 

,company may be State-owned, or partly State-owned, or 
• 

p~fvate'y owned. It should always be kept in mfnd, however. , 

that s1nce the Chicago Convention gfves no concrete definf

tion of either type of organ1zation, the two terms have been 

(contfnued from previOus page) l 

tional 0eerating agency ,has been 
W1nberg. The Problems and Adv~ntages 
Nation Airlfne a

, Study presentéd t() th,e 
Regional1sm, op_ cit." note 70'. at 14.2. 

establfsh.ed. 
Of. a Mu 1 t f .. 

Conference on 

74. In 1967. the Councfl determined the procedure ft would 
app1x to any specifie plan for jofnt or' international 
regfstratfon presented to ft. ICAO (}oc. 8722-C/976 
(20/2/68). However. ft would be beybnd the scope of 
thfs thesfs to go into further detàils about thfs 
eroblem, but for more information,' see, e.g •• Cheng,' 

Nat1onal1ty o(tAfr-eraft Operated by Joint or Interna ... 
t10nal Agencfes", 32 J. Air C". & Corn. at .20 et seg. 
(1968); Goreish, ReSfstrat10n ana Nationalfty of 

75. 

'A1r~raft of International operat'ln.9 Agencfis; 
unpû61tshed thes1s, McGil1 Onl.ers1ty. Montreal it 149 
et seg. (1970) .. 

See Art'lcl~ 79 of the Convention. 
A '1 r ,A f r f <ru e and Gu 1 f Air are 
organiza~fons • 

The SAS COftsort1um, 
examples of such 
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used fnterchangeably. 

Ar't1cle 77 of the Convention also mentfons "pooled -serv1ces u
• They orfgfnate, from agreements between air11nes 

~ 

for the operation by them of one or more routes and alloca-

tion of revenue derfved from such operations. 76 The 

ord1nary pool agreements are governed by the general law of 

contracts» and differ from jo1ot operat1ng organ1zat10ns 1n 

that there fs no YOfnt co~ rlbutlon of capital and no,' 

mergfng of operations, and ea h pool partner works :fOf'--n1s 

own account, bearing the and keep1,ng the profits 

severally. 

general1y. 

In short, the adv ntages of such--œgreements are, 

that they iim1t \ose ~ffects of competition 

wh f cha r e de tri rn en ta 1 t 0 the put) 1 f c se r v ; ce, th a t the y l e a d 

ta better utflfzation of eQu1pment, that they offer oppor~ 

tunfties for afrlines to extend tbe1r traff1c markets, and 

that they enable the afrl1nes to reduce costs. Of course, 

these potent'ialitfes a150 exist in a joint operat1ng organ1-, ' 

zation, where the routes are served by an operatfonal entity 

for the joint açcount of the partners. However, for a Joint 

76. 

4) 

• 

'. , 

1 

i, 
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organizatfon, there would exist c~nsiderable scope for still 

better performance due ta the g'reater commonal ity of 

interests. provided that separate national pressures do not 

a d ver sel y a f f e c t the con duc t 0 f bus 1 ne SI s • 
1 

It 1s ther~fore f "le v f ta b 1 el th a t reg ion ale 0 -
\ . 

~tfve efforts hav~ 
1 

1 \ 

i tima te roll e f n the development 

'''''~ound international air ransportation fndustry. Unfor'" 

tunately, the "gradual" a proach ta reg1anal hm ft>' air 

transport polfey 1s apparemtly still at the level of the 
\ , 

consulta~fve· character of fnter"-governmental regional 
• 

organizatfons and the regional inter-carrier orga'niza-

t f 0 n s • j 7 Eve r y '. S t,a te, the r e for e • s hou 1 d d e vot e . m 0 r.. e 
. ' 

effort ~o regional co-operation for the sake of tne publ fe 
, ~ 

and 'the aviation business. - progress towards·this end will 

oflfer a substantfal impetus to eeonomfc deve;opment of 

41fation and international co-operation in gen~ral as a step 

towards a broader multflateralism fn the 10ng'!'~-un. 

Sfgnfffcantly, there has been recently general 

d 15 eus 5 ion 0 f the var fou sad v a 1'1 ta 9 e s 0 far e 9 ion a l a p p,r 0 a c h 

to tntérnatfonal aviation problems. One author envisaged 

'D the esta'b11shment of a North Atlantic air transport agree-' 

ment 

77. 

, 

might encourage the deve10pment of oth er regi o n'a 1 

Cf. Gazdik. -Multflateral1sm in' Civil Aviation", 4 Afr'· 
Law a t 130 et seQ. (1919); Wassenbergh, ~ cft:-:-· me 70, at r. 

, 
r 
1 

1 
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regulatory arrangements, ~nd even fnter-regional agreements, 

r. and thus enable the international aviation communfty to 

approach a 

regulation. 78 

universa1 mul tilat,eral agreement" tp econom1c 

Another commentator bel ieved that economic 

benefits would result from aban,doning the bllateral systèm 

in 'favour of a reg1on,al ,appro8ch, sfnce Itbilaterally ne90-

tiated traff1c r:ig~ts.' •• (are) a serfaus 1mpediment, to 

achiev1ng efficient operàtfons".'79' 
. ' 

Accord1ng ta hfm, a 

reg f 0 n a 1 pol 1 t f cal 5 Y ste m 0 f n e.g 0 t 1 a t 1· n gai r r f 9 h t s WJ} 01 d 

br1ng the operat1ng flexibility that ultimately would result 

f n '1mprO,ved profits and consumer benefits. One S'c'hâlar has 

even remarked that "the long-range outlook for the exchange 
, 

of air trafffc rfghts fnternatianally may be that. .. a some-

what greater number of services will be fnternatfonal1zed on 
~ 

, 78. 

79. 

Sion~ ~ cit., note 13, at 161, 198 et seq. For 
almoost~e same notion, see Klem & ce'fster. "The 
Struggle for'a Competitive Market Structure fn Inter
national Aviation", 11 Law & Pol 'l' Int" Bus. at 551, 
591 (1979). See -al 50, liu.s. lAT Differences at' New 
York Conferences", 1.6 Afr Transport -World at 54, 57 
(1979),. whereas the 'Cl1ifrman of British Airways 
suggested that ~some internatfonal obstacles could be \ 
avoided by develo'pfng "international joint regul atory ) 
machfnery ~tong' the 1ines pfoneered by GATT and EEC, 
possfbly leadfng" to a mult.flateral approach of the 
a f rit. ' ' 

, . 
Sfmpson, H~ad of MIT's F"lfg~t Transportation Labora
to ry, f n hi s . ~ta tement befo're ·ttre Con ferenc e on 
Regfonal1sm, op- cft., note 70. 

\ ' 

" 
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a regfonal basfs".80 Unfortunatel'y: he pre~icts. thfs i5 

not l1kely to occur untl1 the early 21st century. 

As ,a conclusion to thfs brief 1ntroductJon, one 

should note that regfonal f sm in civl1 aviation will undoubt-
• • 1 

edly be fully successft' if the ne1ghlrourfng nations are 

wf11fng to closely co-ord1nate their air transport pol feies 

w i th the a 1 m t 0 1 nt e gril te the i n' ter est s 0 f the i r fla 9 

carriers into one regfonal aviation fnterest. In addition. 

the absence of sharp pol itical disagreement among potential 

partfcfpants would be an' essentfal prerequ1site fO,r securing . 
sueh, fntegratfon:, a factor which indeed has, on certain 

oe~as1onsJ been dec1s1ve in overturning a ~onsensus bssed on 

the economfo necessfty a'nd fea'sfbil ity of IS'Û'eh- arrange-· 

ments. ' 

Forms of .Regfonal1sm 

1 

) 
( 

a'ne cannot deny the important! ro'le that civil 
l' , 

a v 1 a t f 0 n Il 1 a ys i n the e con 0 m f c and soc Va 1 i n te 9 rat f 0 n an 'd 
- J 

d.e~elopment of differen~ States a11 ~r the world. O,ne of 
1 

the essentf~l neceSisities for the/ growth and wel1-befng of 

any reg1,on in the world, i5 an efficient transportation 

80. FitzGerald, -Air Law: ,1'972-20'22", 51 Cano 8. 'Rev. at 
272 (1973). " 
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system wh1ch can be real fzed through the establishment of 

regfonal organ1zatfons. 

For afr transport, reg10nal fsm 1s a code word use~ 

tO.describe a wide variety of multi-country or multi-afrline 

ventures in a ~art1cula~ geQgraphical area:81 It can 

i ne l u d è' go ver n ln e n ta 1 0 r 9 a n f z a t ion s. for e x a m p 1 e A CAC, A F CAC • . 
ECAC and lACAC. It can include associations of a1rl1nes, 

such as AACO, AAFRAi AEA. AITAl and OAA. 82 Regionalfsm's 

wide swathe covers co ... operation in air navigation problems, 

lfke Eurocontrol, ASECNA and COCESNA. 83 It can al sa 

cover technfcal cooperation, suc h as ATLAS, KSSU and the 

81. 

83. 

,< 

, ( , 
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Arab Tec-hnfcal Consort1um. 84 as well as exfstfng or 

fledgeling joint a1rlfne ventures, for 4!-xample SAS, Air 

Afrfque and Gulf Afr. Often"today, regfonalism fmplies the 

~oncept of Thfrd World States and/or thefr afrlfnes bandfng 
1 

together, w1thfn the same area, to try te overcome either 

(a) their OWr'I indfvfdual 1ack of efficiency, resources and 

trafffc, or lb) what they consfder to be fneq..,ftfes fn an 

aviation world domfnated by big countrfes and big a1rlines. 

For the purpose of thi $ work, sorne emphasi s will only be 

pafd in the fol10wing pages on a number of such regfonal 

arrangements. 

Government air transport regul atorJ' agencfes have 

j01ned together in several regional bodies in pursuit of 

,coord1nated and standardfzèd regfonal department, efficient 
• 

use of regfonal f~cl1ities and institution of common region-

al regul a to ry p rocedu res. One of the youngest of such 

bodies 15 LACAC (the Latin Amedcan Cfvil Avia'tfon Commfs

sion). It 'was establfshed in Oecember 1973 85 wft~ ICAO 

encouragement as a consultative body, so that its recomman-, 

dations and resolutions are subject ta appr9va1 by each 

84. 

85.' 

'l'hese corporatiins all"e organized bétwee.n airliries for 
t'he, purpose of, prov1dfng a joint· mafnte'nance ~nd 
-o~erhaul p~()g'ram for jet atr.c:.raft. 

See ICAO Recommendation C.WA/592S" Appendfx ~~" 

1: 1 ~ \ 
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State. 86 LACAC 15 open to all States 10cated in Central 

and South America, fnclud1ng Panama and Mexico, and the 
--y 

states of the Carr1bean. Its primary objective 1s to 

pro v 1 de a for u m w f th 1 n wh f c h t 0 d 1 sc u s san d pla n c 0-

oper'atfon and coordf,nation of cfvil aviation activ1ties. in 

particul ar, inter alfa, • orderly d~velopment and better 
i 

utl11zation of air transport and also foster fmplementation 

of ICAG standards in Latin America. a7 

'ACAC, the Arab Cfvl1 Aviation Counc1J, was founded 

f n 1.967 under the auspices of the Q League of Arab 

States. B8 Membership fs open to al1 States members of 

the League. In addition, membershfp fs open to Arab States, 

not members of the League. 1 f accepted by two-th1 rds. of the 

members. In fact, ACAC was establfshed on th~sis of the 

provisfon of Article 2, (paragraph b) of the Arab League Pact 

relating to close co-opera-t1on - in the f1~1'd of aviation by 

86. Statute of lACAC, Mexico, D.F. 14 Dec. 1973 (Article 
3). 

87. For the lACAC''S activitfes, see Bogo1asky, -Afr 
Transpor.t in latin' America: The ~xpand1ng Ro1 e of 
LACAC"j "44 J. Afr L. & Com. at 75-107 (1978)'. 

88. The Arab League Counofl, at, its 43rd Ordfnary Session 
held in Cafro on March 21, 1965, approved an agreement 
establishfng ACAC. The Agreement came fnto force on 
the 4th of October 1967" and ACAC hel d f'ts fi t'st 
meeting on November 6, 1967, at the premfses of the 
Arab League in Ca1ro. 
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... ~ans of f,osterfng the d'eveloPl1Ient of air transport servfces' 
, ~ 

betwe~n ~rab ,States, and p!"omqtfng a11 , 1 
co ... IJ poe rat ion 1 ,;, 

aspects of that field. Its aim ,and objectives are, hlt~r 

alfa, to promote the princfples, techn1ques and economics - ~ 
/) 

rélatfng to air transport. and to foster and encourage 1ts 

developmeRt in both Arab and international fields. 89 ; , 
, --

Tnè Af,.ican Civil Aviation Commission (AF'CAC)·'was 
" . 

,foundèd fn 1969 and was frased upon an eàrlier Co~f.erence 

wbich réc'ommè-l'Ided t~at ICAO sh'ould consult w1th t'he EconOlnfc 
~ 

CQmmfssfon of '~frica (ECA) an,d the Organization for African 
'r. ! 

. U ft~ (OAU) with a view ta, ,establi,shlng an Afr'fcan Civil 

Organ1zation. 90 AfCAC's Constitution. provides 

tl1a t e.rship sltjlJl he open to a11 Afrfcan States, member,s 
, 1 

of èfthe'r ECA or 1 OAU. 1 t a l S 0 P ra ~ ide s th a t i t s h a 1 1 b e 

onlya consultative body, and that 1ts recommendations shall' 
, l, , \ . 

be sUbject to acceptance by each fndiv1dual State. In 1978 
\ "' ' .,.. 

AF'CAC became a Spe'cfal1ze'4 A.'g.ency' of the OAU to gfve a 
" 

form.al frame-wor~( to the promotion of a' common African pol fcy 
t. ~ ~ ~ 

89. For f~l1 dét~f1s 'on thé ACAC··s objectives, see "PoJfcy 
of ACAC in th.f! Ff,e-l d of Inter,natfonal Ai'r Transport" 
«pproved at the S1xteeQth Session 1n Cairo, ACAC 
Decision No. S-16-3 (Janua'ty 24, 1918). For a copy of 
th,t,$ Poliey, sée~ R'oséllf1el,d,. op., cft. note 16, Book1et 
No. J 7. ' ' , 

~, 

90. 'See Con fe renc e 0 n the' E'st,a b l,f.shment 0 f AF CAC t 

EleN. /14/448/TRAN,S134, OA,tJ / AFC'>p.c /3. 
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" 

in è1vll aviation matters. 91 The main purpose of such 

,/ r~9ional body i5 to provfde the cfvil aviation author1tfes 

of' ,memb,er States J as in: LAC,AC t wi th a framework for co-

\ 

, 
operation and negotfation in order to make better use of the 

Afrfcan transport system. To this end. the Commfssion 1s 

expected to carry out stydfes and formul.ate pl ans w1 th'i n the 

~rea to encourage growth of trafffc, standardizat10n of 

equ1pment, and ta cOhs1der the pos$ib111ty of ~ntegrat10n of 

government pol1cies •. as well as the encoura~ement of appl1-
• 

,cation of ICAO starydards. 92 

ECAC, the European Civil Aviation Conference, ~\s 
formal'ly cOf,l5t1tuted in 1955 as a result of. the "Conference . ~ 

,.on Coordination of Air Transport in' Europe (CATE)II convened 

by IéAO at Strasbourg in April 1954. 93 'The Conference 15 

'fntendect to be consul tatfve in nature. and hence any recom-

.91. 

92. 

93. 

Under thfs Agreement, membershfp in AFCAC or exclusfon 
from 5uch membershfp 1s sUbject to approva1 by the OAU 
Assembly. See al so "AFCAC-10 Years later" t May 1979, 
Document Pub1ished' by AFCAC. ! 

, On, the actfvl Ues of AFCAC. see the Annua! [Report of 
the ICAO. Council t fn the section on "Participation of 

'Regfot1al Offices in the 'Activftfes of Air Transport"; 
'1<1".; Ndum, Africa's Civil Aviation Law and Policy. 
"üiij)ublfshed D.c.l, thesfs. McG111 Unf-vers1ty. Montreal 
C19\4) • 

ICAO Doc. 7575, Recommendatfon No. 28.- For a copy of 
thfs Resolution, see European Yearbook. Vol. Il. ,~.} 
609-611 '(1956). 

, .. ", ~ .~.~ 1. 
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mendations are subject to approval of the fndividual govern-
. 

ments. Accordfng to a mutua 1 understanding, ft fs fnteres-

tfng to note tha t the status of ECAC wfth respect to ICAa i s 

of a spec~al nature. ,It 15 nef ther a subordinate or reg1on-

-al body of ICAO (as iS contemplated in Article 55 of the 

Chicago Convention) nor comp1etely fndependent, but has an 

fnte:rmed1ate status. It 15 a separate .body, but one that 

warks 'closely wi~h, and wfth the partial financfal support 

of, ICAO.94 It cal1s 1ts own meetings, sets fts own work 

programs, an.d determf nes 1 ts own age-nda. but depends ,on 

1 CAO for sec re ta r 1a t se r v f ce. In short, ECACls principal 

task 1s, f~t!r a~t~, ta review development of 1ntra-European 

afr transport in order to promote coordination; better 

transport; 

fie"d. 9,5,:· 

and~ ta cansfder any s'Pecfal pr'ob1ems in that' 
• 

One s hou 1 d a l S 0 me n t f 0 n th 'a t e con 0 m f c co - 0 p e rat ion 

on the level of afrlfnes will lead to coordfnated air 

pol ~cies of the particfpatfng countrfes. Such r.egfona1. 

co-operation between a1rlines can take the form of a consor-

94-a Se~, ICA.O Doc. 7676-ECAÇ/T t Resolution ,No. 1, ICAO Doc. 
7670. 'Vol. JI of JulY'1956; Matte, Treatise on A.fr .. 
Aerona'u"t'fcal LUI 'at 268 (1981). 

t u 1 

95. 

, , 

'For mOre detafl s, see ·We~,r. European 1 ntesratf'on and 
Air TransPor't. unpu~11shed, ~hesfs. MCGftlniversfty, 
Montreal ft 54 et seq_ (1976.).. -
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t1um of carriers and as such create a single ·chosen instru

ment- for the governments concerned of the re910n, or of 

mult1lateral pool agreements, 1nterchange Of a1rcraft 

arr,angements, blocked-space ag(reements, etc. A successful 
~ 

e~ample of co-operation between airlines 15 tound in the 

Scandfnavfan Airlines System (SAS), the multinational air 

'J: ; 

carrier of Denmark, Norway, and Sweden. Hfstorfcal1y, the ....... 
j 

need for the operation of fnter-cpntfnental air serv1·ces 

i n s p f ,,~d the th r e e sm a 11 Sc and f n a v 1 a n cou n t r 1 est 0 p ~ 0 1 

,the1r resources together. in one jofnt stock company as a 

device for surv1val in the face of l""ela~fYely very stron9 

fore1gn competftors. Thus. in 1946, a Consortium Agreement 

wa s con Cl u de d am on 9 the na t 1 0 na 1 a f r lin e s for the 0 p e rat 1 0 n 
, 

of these services ,96 known, as OSAS (SAS Overseas 

Div.1s1on). In ,1950, howevef-, a new comprehensive agreement 

was reached th~ 1; b roug h t i,n to ex 1 st e nce the presen t SAS 

structure97 as an integrated operating 'entfty w1th most 

of the,characterist1cs of a single company. 
, 

, 1 

96. See Bahr, "The Scand1navian A1rlfnes System: Its 
Orig1n, Present Organfzatfon and Legal Aspects". , 
Arkiv for luftrett at 204 (1961). 

97. I,t shoul d al 50 be noted. t_hat the Consortium Agree",ent, 
was agafn revised fn 1962, prfmar11y w1th' regard ,to 
the managelllent funetiQns. "For a Most 1,nterest1ng 
illustration on the h1,story of SAS up to now. see 
Wf nbe'rg , the f,orme,r head of Sweafsh e 1 v 11 a v1,a t ion. 
op. cit .• no'te 73. 
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~ The var10us Scand1nav1an national compan 1es had a 
-

keen rea li za ti on of the fact tha~ "they coul d further the1r 

fnterests to greater advantage, by actfng in concert than 

they ~ould hope to do act1ng- separately".98 Indeed, ~he 

1'mtnedfate and present results are prom1sing. SAS becatne the 

twel (th largest f-nter,national air1 ine in the 1950 1 sand has 
~ t 

cOhtfnued to be one of the most viable ~fers fn the , 

world. This success seems ta be drawn from its "structure. 
\ 
\ { 

1 ri . b r f e f • i t 1"s a cori sor t 1 u m » 0 wn e d 211 b Y ti he Dan 1 s h 
~ 

afrlfne (DOL). 2/7 by the Norwegfan a1rl1ne (DNL), and 3/7 

by the S'wedi'sh a1rline (ABA). Each of the national afrl'ines 

1s a company. the shares of which are owned 50% by prfvate 

fnterests and SOi by government. The Part.ies jointly own 

al1 the propertfes -and rights in these proparti ons. and 

share any profit and any 10ss~ and are responsi-ble for the 

obligations of the Consortium in the same proportion. As 

agafnst thfrd States J they are jofntly and severally 1 fable 

for any obligatfon wh1ch mfght arise for the Consortium fn 

connectfon wfth fts ,.actfvity. Thé mafn objective of the 

Corisot"tium 1s to carry ~ut, as an ent1ty, commercial 
. .,..... air 

traff1c and other business in connectfon therewfth, for ,t~'e 
" 

" acc~unt of the thr~'~n.ftfona' airl fnes Il under the na,,\e 
/ ' 1 

-------..... ', t/~ '. ~ ", 
ICAO - -R,ept» rt on ,t'he Sca "~f na v 1 cl," A f r1 f ne s Sy stem' . 
CSAS·)~, Cfrcu.far 30, AT/S at 4J Para. (5). 

joint 

98, 

• 

" 
, • 1 
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"SAS". ~ For thi $ purpose, the op~rating perlld ts for bath 
f 

domest1c and interllational afr ser:vice~. whtc~ 1'l~d been 

~ranted to the national a1rlfnes by the t'espe-ctfve 
, , 

Scan d 1 nàvf an gov,ernmen t,s li wer"e t ra'nsfe'r rect tG, tnè' ,ConS~H'-
• ! ~ 

t 1um • One ~y 1rideed ,wonder if ft 1s -stfl1 pO$s1b1e ta 
~ 1 • ~ -

expand thi s sol id precedent of co~olJ.eratfon ,to l~~ger: 
J ~ 

geQgraphfc 'régions for ,the sa,ke' of a rational and efoffcf'en~ " 

air transpo rta tf on 1 ndus tri. 99 
, \ 

A,fter havfng "brfefly discussed above some of the 
1:....... , 

·,..egfonal forms in air' transport,' ft may appear appropr1,ate 

now to' try ta determine th:e outstanding achievement of 

,..eg1onal 'co-o'peratiôn in aviat'i'on' 114 réspect of current 

regul ator.y probl ems. From .... thf s ,regul atof":r ".v'iewpoint, 1 t may 

be argued tha't co-oper,atfon bet'ween, the Âfri·éan States in 

AfCAC and especially al'so between' the 'Af'r'1can" carrfers 1n 

AAFRA bears testimony' of the will to ffnd 

S.Olu't1ons. 100 The -,-eSfonal, co-operatfon 

constructive, -

between t'he 

Latfn American co~ntrfes (LACAC/AITAL) still emphasfzes the 

99. 

, . 

Atwood, "Regional Aviation Agreements: ,A Desirable 
Alternative to Bilateralfsm", 24 IrA Bu,11 .. at 533 (l5 
June 1979). 

, ' 

N.B. The fntra-Afr1can scheduled air services 
,network. 11k,e ttte pre5&nt· fntra-European sched,u1ed 
network, i5 po1ftfcally determfned. reason why. on -a 
bflateral' 'bas1s.~ mair'lly (ur'lec'on~ntfc) pofnt-to-point 
services are operated. CF. )les$berge in J,IrA Bull. 
e f,eb,. ' 1983) • ; 

. ... '. 

" 
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soverefgnty of States with respect to aviation, whi1e the 

European States cannot f1nd a IIcommon ai r transport polfcy" 

trecause of the extreme Il natfona11sm of a number of 

them".101 " It can a150 be stated that Asian aviation 

c 0 - op e rat f 0 n 1 s s t il l f n an e m I:Yr yon 1 c 5 ta 9 e • wh e r e a s E a s t 

European co-operàtion remains an instrument of the official 

" pol i c y 0 f the me m ber 0 f S ta t e Si. S e e m f n 9 1 Y • the reg .~ 0 n a l 

co-operation between the Arab Stdte~ "conta ins many el em,ents 
/ -

of a sound outward lookîng approach".102 It 1s even 'seen 
, { 

th a t A rab Co 0 p e rat ive e f for t's t'fi a v 1 a t i o.n " w i l 1 éon t f ~ e ,on 

a regional basis ••. where jO.,int ventur"es and ~o-operat'fon 
, . 

between civil aviation admfnistratfdYfs a'nd a~r11A_~s ar:.Je 

al ready weTl advanced" .103 
" ., 

It 1s no secret that Arab States are 1ncreas1ng1'y 
... 

COQsfq,~ed by worl d airl1ftes as interrnediate nations genera

t1ng traffic. ,They ar~ conne-cted with every continent, with 

the exception of South America. 104 w ; t h a v f ta l 9 e 0 9 ~'a -

10l. 

102. 

103. 

10'4. 

C.F. Gidwitz, op. cft., note 54.,','at 89 et seq. 
~ .. 

Wa s sen ber 9 h', Ote' C 1 t '. no te 7 O. a t l 8 • 
... 

Cf. li pm an, ft Ai r T r ans p 0 r"t ; The Ne x t Z 5 y e ars". ~ 
Revfew at 8 (Ju1y-Septem~er 1984). 

For the .. role played by t;he Arab States as a gateway on 
major- world routes, see "The Mfddle East, the Gateway 
t 0 th e Wo r l d Il. 31 l TA' Bu 1 1. a t 81 5 et se 9 • ( Se pt. 21, 
1 981 ) • i ' 

, ) 
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" 
$ phical situation on the major world routes, a gJea~ number 

o f -ai r 11 ne s q u f te na tu r a 11 y v f e w the Mi d d 1 e E as t st a t 1 d' n sas 

a mea..ns of 1mproVT1lg the1r load factors on long-haul routes. 

The grow1ng 1C0nomfc importance of this region 1s a1so an 
J 

fncentfve ta intensi fy '1 n9 services to 1 t s a'lrports. In 

response to thi s pressure From foreign carriers, Arab 
~ 

airlfnes are tryi n9 to bol ster their positi~ through 
, 

co-operation. 
1 

The main success in co-op'eration 1~ probably to the 

credit of Gulf Air, whose capital since April 1974 has been 

d f s tri but e d e qua 1 1 Y am 0 n 9 i t s v a rt i 0 u s s h are h 0 1 der s wh f ch, 

apart From theJUn1ted Arab Emirates. are Bahra1n, Oman and 

Qa ta r. 

Regional co-operation fn the Middle East 1s. in 

fact, no novelty. The Arab AJ...r Carrier Organizat1on (AACO) 

wa ses ta b 1 1 s he d i n l 9.6 Son the in" t i a t ive 0 f the Le a gue 0 f 

Arab States. The objectives of such an organizatfon are not 

confined on1y to agreement on Fares and rates but cal1 for 

economic co-operation ( through pooling arrangements) and 

jJ technical co-operation (1n maintenance and overhaul) _among 

the Arab Airl1nes. 105 In addition, there f s the Arab 
,~ 

105. For more fnformation on AACO, see "International 
Organizatfons·, 42 nA Bull. at 981-· et seq. (10 Dec. 
1979); "Manual on the Establishment or InternatioAal 
Air Carrier Tariffs", ICAO Doc. 93'64 at 35 (l983) • 
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C f vil A v fat 1 0 n Cou n cil wh i ch, a s s ta te d e a r 1 fer, w Il S fou n de d 

in 1967 under the support of the League of Arab States. 

Sfnce then, p~ogress has been made towards closer 

relations between aviation cO"l1Jlu.n1t1es. In this regard, one' 
.- ... ...., , 

should mention the for m'fl t i <> n i n J u " y -r 97 8 0 fat e c h n f cal 
t. ' . 

consortium set up be ALIA (Jordan), Kuwaft Airways (Kuwait). 

MEA (Lebanon) and Saudia (Saud1-Arabia). 5uch consortium, 

which started on a ffrm footing, aims at standardfz1ng the 

specifications of afrcraft acquisitions and sharing and 

distributing technical services, spare parts,' mafnteryance 

and trafn1ng. 106 Another major event was the creation in 

e a r 1 y l 98 lof a j 0 i nt· , re's e r V a ti 0 n s y ste m for e f g h t A rab 

air 1 f n e s ( G u l f A 1 r • K u w ait Air w a ys, .' A l 1 ~ , C 1 b yan A rab 

Airl 'Ines, Saudia, MEAt Syrian- Arab Airl1nes and Sudan 

Airways).107 
., 

This body, known as the Arab ElectrQnfc 
( 

Boaking Company, was formed to coordinate' all passengers 

reservat10n activity by means of computer. Alsa training 1s 

anather area of co-operatfon, and the Arab Afr Academy 

exists ta train pe-rsonnel on how afrlines can be·run and ta 

106. 

~ 

107. 

See Nammack, "Arab Consortium Sho'ws Advances", Air 
Transport Wor1d at 46 (Ju1y 1982); id. at 49 (Aü'g': 
f 983 J. 

Bornemann, "Regional Co-operation-, 31 
814 (Sept. 1981). 

ITA Bull.· 4t 

, -..,. 

\ 
" 

" 
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standardize pilot training ~ourses.108 

There are a1so ,~ther signs.~that really meanfngful 

Arab co-operation mi~ht be coming in the nm fûture. There. 

1s an important proJect' for the creation ,of an Arab airl ine 

consortium to operate routes oe'tween the Mid<fTe East and the 

United States. The actual studfes regarding the feasfbilfty 

and commercial possfbilfties of such a consortium .for the .. 
operation of transatlantfc routes were carried out in the 

autumn of 1978 by a special committee consfsting of repr,e

sentatives from a number of Arab Af r11 nes. 1 n June 1980, a 
''j 

decision in prfnciple on the creation of that consortium was 

taken by the ChaiJIKen of Gulf Air, Kuwaft Airways, Al1a, / 

The consortium, whfch would operate under 
, r-

Saudia and MEA. 
" ' 

the name of Pan ~ Arab A1rlfnes, fntended to fly from Jeddah, 

Bahrafn and Dubaf to New York via Amman and Be1rut. AlsQ ta 

j 'be sérved in the Un f ted 

Detroit and Los Angeles. 

States were Houston, Chicago, 

Accor,ding to Alia's Chafrman 

Ghandour, an ardent and ·pragmatic advocate of r~gfona,l 

cO~Qperat10n in th~ Middle East. the consortium might extend 
, 

a number of f1 ights to South America and Japan wf thfn th,e 

f i r st. th r e e ye ars. 109 Negotiat1ons are still underway'to 

1pS. Feldman, op. cft., note 81. at A8'. 

109. See Bornemann. "Air Transport Organ1zatfon and 
Po11èy·, 16 ITA Bull at 166 (Feb. 1981); Ghandour, 
·Unflateralfs'm Versus Multflatera11sm: A ·Dilemma for . ' 

.,. , 
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fo ,.)n the joint a1rlfne. Howev~r, the recent estab11shed .. 
Arab Air Cargo, a joint venture of 1 raq1 Airways and 

Alfa 110 , , mi ght pa~e the way for the b1rth of 5uch a 

potent1aly signff1cant consortium, , ~ 

There 1s no question regarding the meaningful role 

of reg1·onalism among the Arab St.ates althoUgh ft 15 fraught 

w1th lmpediments of vary,ing k1nds 'and dimensions. For one 

th f n 9 ~ t h ~ sec 0 u n tri es belon 9 t 0 0 n e reg ion wh e r eth e pa c e 

of economfc devel0p,ment i5 not even. More fmportantly. 

polftical disagreements are still prevalent in the Middle 

East. ~,~ 1s true that politfcal strife within any reg10n 
\ 

when eoup)ed with such fears as 10s5 o,f ident1ty make ft 

dfffi~ulit to .predict success for 1ntegrat1&n. 111 In 

other words, the afr travel market·is sensf't1ve to polftfcal 

and econom1fc consideratfons and tends to shfft according"ly. 

Ccontinued from prevfous page) 
p Internationc\l C'ivf1 Ai.r Transportation 

110. 

111. 

Wassenbergh and Fenema Eds., .on. cft., 
57. ' ~ 1 

'Today" • in 
note 15, a t 

Arab Afr Cargo ~as establfshed in J982 for th~ opera
t 1 0 n 0 f 1 n ter n à t f 0 n a 1 r e 9.U 1 cl r p (1 d 1 r reg u l a r a 1 r 
fre1ght flights in the Arab and \foreign countr1es. 
For 'the Agr.eement wh1ch establfshed( th1s company,' see 
ICAO C-WP/7746 at 11 (3/11/83.,). -- oP 

The ~resent pol1tfcal divfsi~n$ b~twe.n the Arabs may 
be refated to the historfeal· process of the gradual 
disintegrat10n of the Ottoman Empiré'. See longr1gg. 
The Middle Eas.t, London at 195"'(1963). ,. 

(1 \ ,. 
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cv However. 1 t 1s a fact that these c.oun,trfes have a mutual 

fnterest in t"e vfabl1ity and stabflfty of one another and 

the n-eed for co-operat1 on ~f th'in the framework of thetr 

,region becomes more pronounced in good and bad ~fmes alfke. -

l t fs 0 f f n ter est J the r e f'() r e t t ô no te' th a t the Cou n c 11 0 f 

the Arab League, a pol itica1 body, 
~ , 

ha s recen t1 y resol ved 
, . 

that "Arab countrfe~ will not close thefr airspa~e fn the 

face of Ar-ab air carriers due ta .pol i tical reasons" ;112 

In conclusion. there 1$ a genufne fnterest in 
o 

reg f 0 n ale 0 - 0 p e rat f o,n • but 0 nec an n 0 t Q e" 0 b 1 f v ; 0 U s t 0 ~t h e 

inherent dffficult1es wh1ch rètard such a development. 

Rfvalr1es and jea10usfes raise thefr ug1y heads. the rfch 

Sta'tes lookfng down ~pon the p-oor which 15 the resu1 t of_ 

112. C1ted in. F'el dman , ~ cft., note 81, at 49. .For a 
most f'nterest1ng vfêw. on the possibflfty of reconc1-
ring current Arab po11-tical disa,greements, s~-e oDr. 
Morad Ghal eb. former Fo-re1gn M1n-i ster -of Egypt,. 
~Resolv1ng the Current .Arab Crfsfs: Ach1evement of 
Threè Major Objectives". fn Al Ahram~Ihternational 
Edition at 12 fMar-. 6, .1985). -In this Article, Ur. 
Ghale6 observee! t'hat: '. 

"No one Arab country can overcome the current 
crfsfs on its own ... lt would seem that the only 
ayenue "open for ach1evement of thfs end 1s the 
formation of regional group'fngs between th-e Ara'b 
nefghbo.urfng natfons.. An indispensable conditfon 
for the success of these efforts. however, f s a 

,closely kn1t coordfnatfon amongst suc~ groups.-

He then cone 1 uded: -Thi! woul d be the mos t rea 1 i si 1 c 
approlch 'fn the f1rst phase 'of a multitude Arab Move
litent towards the ach1~veJft~nt of a, process of un'ty and 
devel opme-nt.-

,'> -
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short-sightedness. In addfti~n, different laws anQ'r;egufà

ti.ons W1f1ch obta1n and lack of cultural and social he'!toge",': 

e1ty'of intere'sts and valu~s belp ta susta1n the gap. ·On.' 

the other hand,. one should a1so be optfm1stfc, since the 
J 

'trend of regional1sm :fn av1 ati-on ha\. p1cked up momentum and 

f s 9 a 1 n f n g, RI 0 r e and m 0 r e su p po r t . The fa c t i, t h a t the 

wor.ld 1,5 'changing and changing fast •. Every State 1s part of 

sych change, whièh 1s the core'of the' current regulatory 

regt.me o'f .... international air transport. People have a ten-

dency to say "let us be realist1c"; and then everyone knows 
• . ' 

he 1s 901ng to hear horror stories, real1ty has become 
, 

unpleasant. and it seems that 1s the p:J!.ob1em.' But 1t '1s. 

g:,r:atifying to note that, notwithstanding thffs "fear", the 

establfshment of regional organ1zations 1s a promisfng 

development. Indeed, whe,,"e world-w1de multl1ate:ral ism does ' . 
".ot succeed, re"g-;fa-nafi sm may have a better chance. 

, 

Regf~nalism in the ~lobal Context 

Most of the nat1cfn~ in oJJr worl d cannot atta1n full 

self-satfsfaction, partfcularly in the economic and commer-. , .. 
'cial fields. It 1s a fact that fsolated economies are not 

-efficient for coplng wfth the need ,'of every natfon. tA 

add1t'on, techn'1ca1 developments fn 1ndustry and transport 

are 'mak f n9 the economy 0 f every S ta te. even th,! t 0 f the 

l ' 

, 0 

, . - . , 
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greatest and most near1y se1f·suf"ficfent, ever More sens1-. '. , 
t 1 ve to wh a t ha ppens f n oth~T Sta tes. The re f or~r.' reg1 ona-

lfsm may assist the modern $itate system functfon more satis

facvorfly, by carryfng oU,t a sort "'of c'Q..:ordfnat1on of 

act1v1t1es between States. 113 

. The dffficult1es arise, however. when one looks at 

the world w1de p1cture of long·dfstance services, the trul1k 

routes between different regfons of the world, the w1de 

dffferences in level s of economfc, pol,ftfca1, cul tural. 

soc1al developmen..t between the regions cannat be ignored. 

Whatever avfation ~olicy or a1rl1ne co-operation fs built up 

wfthin any partfcular reg1on. the èconomfc regulation of air 

transport 
• 

servi ces between d1fferent 
f 

regions must take 

a-ccount of these di fferences. For exa'mp le, a reg1me for ai r . 
transport between North Atl.antfc States and ·Europe, or 

between Europe and the Arab reglan defi",1te'ly cannot, be 

applfed uncr1tically to, for inst~)nce, air transpo'rt 
.... 

services between Africa and Asfa or, between Africa and 

Europe, or bètween North Am~r1 ca and Latf n Amerf ca. 1 n thJs 

t.espect, i t shou 1 d al sa' be noted tha t even wi th i n each 

partfcular reg10n great d1fferenc~s and un1i~enrss between 

113. Schermers, International Institutiona1 Law, Sfjthoff 
L e 'f den a t.2 11 972 ) • 

" ~'l ~., . " , . " 
~J!"'-!" .. C.,. "~ 
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many Statè! may exis~.114 wh1ch prevent a .. re 9 f 0 na T. 
Q . 

project-, both ~n 'respec.t of 1ntra-reg10nal air transport 

services and with respect to air ~erv1ces -'to/from other 

regions. The quesb+on cou1d and perhaps should be a~ed~ .. 
wh1ch "regional project ll would' resu1t in th,e .better interna

tional air transportation system,_ ff al1 nations (for 
. 

reasons of thefr own and depending· on their cfrcumstances) 
, # • t . 

fo110w different regulatory philosophies. 

To answer this question. 'any multilateral frameworlc 
~ , , . 

must consider the disparate aspirations and capab111t1es of 

a multitude of countrfes. and accordfngly may have to devise 

me·th-ods to a110w certain groups to part~c1pate mOre effec

tfvely. Towards thfs end. ft mfght therefore be necessary 
.... 

,to accord certaJn nation.s spe'Cfal pr1v11eges (i.e. certain 

!içompensatfonU). sfmf'lar t-o generalfzed preferences granted 

,develo
0

pfng Stêltes in international trade. 115 MOr"eover',' 
" 

o.J 
rather than s'eektng a unfversal framework at the outse"t, ft 

'. . 
,may be m,ore feas1~le to concentrate on the creation. of 

reg10nal groupfngs. efthe,.· for the atm of exchang1ng tf~hts 
, 

among the1r members 

~u~~e cour'ltrfes. 

or for negot1atfng as "a bloc with'e 

In thfs regard. the wJ71ter who.leheart-

114'- FO',. SU ch dffferences •. see- Ghando,ur, "Growfng Reg1onà-

j ism as a Result of Oeregulat10n-; 15 nA Bull. ~t 
, 56-357 (1980)·. 

lis. Salacuse. op. cft., note 55"J at.8~3. 
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- e41y'" s_upports Ure preced~nt of IISAS", where a group of 
1 

• "e f 9 h b O'U'1" f n 9 COU n t r f es' e 1 e C t s t 0 0 r 9 a n f zef t sel f a sas fn 9 1 e 

unit' for purposes of èo,.ntlud:1ng aviation agreements wfth --
th1rd States .. 1l6 It 15 worth mentionfJltg ~hat regfonal 

b114teral \negothtfon has bèen actually trfed and tested. 
, 

It wf11 be recal1ed that when the five countries of nASEAN" 
., 

( the Philippines, . Malaysia, Thailand, Indones1 a and 
# 

Si.ngapore) feared that "ICAP" (Interf\~tional Civil Aviation 

Poliey of Austra11a) wou1d ,result in a 1055 of substantial 

stopover tour1st trafffc between' Europe and Austr~lia they 

all agreed not ta deal with Aust"talfa on a bl1atefal basfs. 

,> on the matters, obut to band together and negothte w1th' 

Australia as' one. 117 

""'. 
bel howe ver, that many Sta tes, faced 

w1 th capital and energy costs,,, as well as fuel shortages, 

~ may eventual1y j01n together to organize th~ir ai' services 
.... --.. .... 

as an fnternatfona11y- owned pUblic utflfty, 50 as to achfeve , 

the' most efficient use of ava.11abl e resources. 

) 

ln fact, 

116. Seé irpr:" note 97; 
S-ol u on. 

f n1ra Chap'ter VIII. "The Possibl e 
of 

1.17. 'Ttiey acttJ'411y obta1ned 'some concessions - not. much, 
but be'tter than what they· wQ~uld have obtafned in 
individual bfl~teral n~gotfations. See Cruz, 
·Ame~1can Aero-Imper1al1sm: I.ssues and Al~ernatfves". 
Speech del1vered before the International Aviation 
Club a't 5 (J u ne 19. 1979). 

1 
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"-
Targe âir p,owers would (of ,course) insist on main-

ta1n1ng thefr own national afrlfnes on a traditional basis. 

smal1er nations may find that bandfng together to form 
r < 

international operating companies 15 the Most eff1cient- and 

feasible way ta participa e-fn inter!1atfona) aviation. This 

potentfal co-operation an be achieved by establish1ng a 

of flag ..carriers of the 
~ , 

mUl~'~t1onal airlfne 

reg}'" as a "'~h_(),S~ instrument" 
~ 1 • 

of the ,countries of the 

('e ~ ion for a f 'r t ra n s p 0 r t 

air transport 'to/from the 

services w1th the reg10n ajrd for 

region. 118 

The relat10nship of air transport between large and , 
s.)IIaller States, whether Or not organfzed in regfonal blocs, 

will fn.many cases be decfded by the· "compensation'" whfch 

the 1 arge ai r powers are w11l1 ng to o(fer to the 1 es s· 

developed partner. N'ow nations can be classiffed as 'high 
, '. 

income. mt..d.dl'e ~inco_ and 10,w income countrfes, as indus .. 

t r j a 1 f z e d , n e 'fi i n dus t r f ..-1 f z f 11 9 and 1 e s s de v e 1 0 p e d 

, States. 119 The question of "'compensation ll ~wil1~;; arise in 

" 

~neqUal situations and depend on tne benef1t air services 

offer to the less developed country and the possible adver:se 

impact of fore1gn air service~ on, the air services of the 1 

118. cf'. the present efforts to crelte "Pan Arab Ai r1 tnes" 
between fi v.e major Arab carriers' fal1 s under thf s 
ca t~gory. ' . 

t ~ • 

119.. Wassenbergh. op. cft., "note. 70, at 15; 
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nat~Oftal J,Hl 1ne-~ "ThUS~ c9mpénsatfon mfght be ·,tt:"~ns~ated -

f-ntÔ ,money 'or aft.l nié- c.o,-operation. ," Su'Ch C'()-operat:fon c"an 
, \ ~ <,', - ,~ , 

1 f ~ ~ :- .:: " 

be tra,n'sla~ed fn'to assistancè, transfer ,cH expensfve techno-
- -, .. 

1ogy. 'P~Ql,5 'or jo.fnt Y'ènture,~ • .' One th1ng should a1ways be' 

remè.m~ér,ed: ~ir tr,a~sport fs not 'an end' fn 1tseh~~20 
It 1s an ecOriom1~ açti~vf,ti' whfch can y1eld profits or pres~ 

, ., 
't -f 9 e • etc. 

" 

To yfe,ld pro'f1ts, an- ef"ffcfent regfo,n-al co-
, ' 

,'o'peratfv'e e'ffort 'fs one key. 
, . 

~nothe ... thing which should 

-

, a1.s<), 'be l"emembered,:.~, r~91onà'1 u:~fty ~~n., be strength but ft ,~, 

'C4n a1so', be cO-llnt~r-produ~t1Ite. The, 'purpo~e': 9f sol fd J\, 

r~g f onaT 'and in terRa tf O"~ 1 co-ope ra ti on SOOI.t1 d the r~fore be 
, ~ , - .. 

'to, 'p-etter' integr"ate fri,t'ci" the worl d air- "transport, system, a'nd,t.,., _,' 
, ... ... . ~ 

.... Jo.t, to'b'e;c~lJte- UJldul~ p,arochf,al in outlook. 

It 15 difffcu1t J ' however, to $a~r in wh'a,t form 
, 

, ~frl fne,' eo-oper"tion wfl1 be ,perm1tted to é0l1t1nue ..... '1rt the 
~ \' ~ 7 

"[ 

future. 'p'r.estlnlab'i-y outs1de f~ctôrs ;., ava11ab11fty of fu-ei. 

cost and ~a:sh flo-~ - wUl exert thelr' 1nfltJenc'e and res ... 
, ' , 

, . traint. ....,..fPé"re à're no sfmpl e sol utfons 'but' ,there 1s ~ttope' 
~. . 

~hat ',t~er-e'wi11 be 1rttelligentcno,ice and that reasonwil1 

'prevafl. Th'ere 15,' "nothing permanen-t exc.ept change" . 
- . Herac:lftu's sai d t~fs ~ome 2,500 years ago'. 

J 

PQl ftfcal decfSi,orrs will provide as a ftamework wfthin whfch' 

120. _ 'Aammarskjbl'c1, ""Reéessfon tessons ~-and Gear1ng' for 
Growth·. tATA Review at 15, {July ... Sépt. 1984}. 

~ 1 • 

., 
, , 
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the ,a1~., tran'spo'rt 1nd.'ustry 1s, to operate, -peopTe"'Wil1 ~t1-t.1 .1 

1 

wan.t te,' t,.av~l beyond the '''atfonal, regfonal and inter .. 

reg1 C}na'l boun'dari es. Sorne fo rm of 1 fmi ta ti o'n on soverEd gnty 
1 

.nd some form of mu' tf 1 ateral fsm wi11 thus. be needed .1 21 

People would still want to change thefr m1nd and change 
\ . 

, t h~ ira 1 r 11 ne. 
~ 

Times are h~rd for world a,"viatfofl., "the sun 15" , . 
~~tting and J-t will rema1n"dark 1f St~;ltes d'on'towake Up!". 

" -.; 
As ft is, States and ai,.l ines are becom1ng '~yer less lenfent 

vfs-à:"yis each other • But 0 ne..- {s st i 11 k san 9 Il f ne S f ne e 

"wfnds of change -are r1sin9_ One f0.rm o,f qhange 15 fnter~ 
/1 .. _".1.::_ 

l' alr:lfne co-ope'rati,ort and 'mote prono~nced 'reg10na'· 

lism,~.:12,2 It Qfs a'ppa'ren:t that the op,erat10n of interna-. , , 

, t10nal 

iinong 

c"i,v11 
1 .,. ," 

aviation will witness greater co-o,p~~ation' 0 
, ' 

\ 

i I1tern at1 ona 1 carr'ier's 'fn 

challenge of int~r.natio'n~l air law will be to,:ffn'd t.h~ ru·les 
, 

I"at'l,d the st.ructures to facilitate, ~hat:'re9'onal co-oper"a~fon 
a • 

" a~d, t~, enabl-e al1 of mank.f,nd. 'in large nations and in smal1, 
hl \ 

to be'nèf1~t fram inter'nationa1 aViatffn. , In fact, c!he" 
re91on~" approach is el11frièntly sufted to eventualJy lead to 

a, unfyer~al.g10bal .regulatory 'regime for international civil 
~t " .. • ~ ~ ~'+ 0 

--.,------...",...--- .' 

121. Gazdtk •. "The Rfght to F1y: 'Revtew at ~an<1om", 
" Ed .. Essals in Ai,. Law at 287 (1'982.1~, , 

( 

122. Wassenbergh. op. c,1t •• hote toc at 16. 
~ ~ " 

.' 
.. ~ 1 \ " 

" .. ~ \, 

~- '. -~ 
\ \ 
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aviation. adjusted to the various ch~ngiri9 appearanc~. 

There 1s an old saying that "the proof of the pudding 1s in • 
the eatfng". It could therefore be guaranteed that if a 

reg10nal approach to the regulatfon of international air 

transport 1s pursued, the end product will not prove too ; 

indfgestfble f,gr governments. airlfnes or the travelling 

public. 

SECTION 1 IÎ - ICAO'S WORK AND "HE REVIVAL OF MUL TIlATERA-
1 

LISM 

ICAO's Involvement in Economie Issu~s Re.1ating to Interna

tional Air Transport 
~ 

Whenever the history of ICAO 1s discussed, the 

technfcal mùters of civil aviation always take a more 

prominent role than those of the economic natt,tre. Certa1nly 
(l 

no one fs opposed, for example, to air navigation safety; 

nor does anyone object to technQl.o,g1cal progress. The only 

dffference of opinion aboût these tethn1cal aspects del"fves 

from a lack of f\lnds in some of the' lesser developed COU11-

tries to install such systems as requ1 red under advanced 

technology standards •. _ 

8y comparison, however, econom1c matters of air 

t .. ans po r t are f r e q 1,1 e n t 1 Y a ~ est f ,() n for p.o lem 1 c san d mue h 

-, 
( l 

't 

,1 ' 
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debate amongst nations. Every government has fts own econo-

mie con c e r n wh i e h ~ e r y 0 ft e n ha se' 0 set i est 0 i t S pol 1 t f cal 

philosophy.123 Consequently. it i s di ffieul t to get a 

con sen 5 us 0 f 0 pin f 0 n à mon 9 s t go ver nm e n t s w i th i n ICA 0 • 

For th1 s reason. ICAO has. fn the pa st. tended ta 
IF 

b e 9 1 ven a som e wh a t r e duc e d r ole i n the· e con 0 m f c fie 1 d 0 f 

aviation. States have actually treated it more as lia 

clearing-house for economic and statistical information and 

/ used it for the preparation of specifie' studies on economic 

matters" .124 A survey of ICAO's role on this economic 

side. as will be seen in the pages which follow. reveals 

that its functions are chiefly 1im1ted to administrative and 

" con sul ta t fv e ta s.k s • 

ICAO was established on April 4, 1947. as an 

outgrowth of the 1944 Chicago Convention - the cornerstone 

of legal regulation of internation/' civil avfat10n for the , 
past f6rty and 50 years. 125 By 1948, an agreellO't was 

123. 

l' 

124. 

For the interrelation between econom1cs and politics 
in the contemporary system, see "International Econo
mies and International PoT1tics: A Framework for 
Analysis". 29 International Organfzation at 4-5 et 
.!!9.:.. (1975). 

FitzGerald, uICAO Now and in the Coming Decades". in 
Matte Ed., op. cit., note 16, at 52 • 

. 
125. A provisional organfzation. known as PICAU,-1unctfoned 

From mid-August 1945 untfl 4 A( 1947, when th. 

" .. 
" 

, " 

J' 
, • ,k'--, 
:1.::-':-;. 
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concluded between the United "atfons and the ICAO and, wfth 
1 

reference to Art1 cl es 57 and 63 of the UN Charter, the 

o r g a n f z a t f 0 n ha s bec om e a s pee fa 11 z e d age n c yin the Un i te d 

Nations system. ICAO's main bodies are the Assembly, wh1ch 

15 open to al1 member States, the thirty-three member 

Councl1 and the secret1iat which is divided into five main 

--d ivJ s f 0 n s de a lin 9 w i th air n a v 1 9 a t 1 0 n. a 1 r t r ans po r t , tee h -

nie a 1 assf sfance, legal matters and administrative 

services. 126 

The As sem b 1 Y no rm ci 1 1 Y me e t s ev e r y th r e e ye ars t 0 

review the work of the Organizatfon in the technical, 

econom1c and legal spheres and to debate general pol1cy for 

the comfng years. At the trfennia1 sessions, the Assembly 

r-\: clan adopt resolutions which although not legally binding 
l, 

upon member States. have an undeniable moral value. It can 

also deal nwfth any matter wfth1n the sphere of action of 

the Organ1zation not specifically assigned to the 

Cou ne 11 ,. • 1 2 7 0 u r 1 n 9 Jf t s f " r 5 t ses s f a n' f n 1 94 7, the 1 CAO 

Assembly established a Committee. tftled the "legal 

(contfnlled from prev10us page) 
Conventfon entered into force. 

126. On ICAO in general. see Buergenthal. LaW-Mak1n~ in the 
International Civil Aviation Organfzabon,yracuse 
Onlversfty ~ress (1969). , 

127. Article 49(k) of the Chicago Convention. 

, 
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Co mm i t tee"', cha r 9 e d w 1 th the wo r k 0 f the 1 nt e r n a t ion a l 

codifiction of air law and adopted a constitution for that 

Committee. 128 At the same time, its predecessor. CITEJA 

(Comité International Technique d' Experts Juridiques 

Aériens) was dissolved. 129 The main goal o'f the Legal 
• 

Commfttee 1s to study varfous problems of private interna-

tional air law and draft relevant conv.entions to these 
" 

matters. It al50 reports to the rCAO Council and Assembly. 

upon their request. on questions of public international air 

law in general, as well as on matters regardfng the inter

pretation of the Chicago Convention. 130 

The ICAO Councfl, the governfng body, has legfsla-

t1ve, administrative and judic1al functions. In exerc1s!ng 

its legislative responsibilfty. the Council adopts interna

tional technical standards which become b1nding on ICAO 

128. Resolutions Al-46 and A1-48; the current constitution 
of the Commfttee is set forth in Resol utfons A7-5 and 
A7-6. 

129. See Draper. "'Transition From CITEJA to the Legal 
Committee of ICAO", Am. J. !nt 1 l L. at 155-157 
(1948). --

130. For a good review on the work of the Legal Committee. 
see FitzGerald. "The International Civil Aviat10n 
Organfzatfon and the Development of Conventions on 
International Afr Law (1947-1978)", 3 Annals of Air 
and Space Law at 568 et seq. (1978); RosenflëTër;..lli 
cft.. no te 76 tin Boo k 1 e t Nô. 10. 

, , 
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me.mbers. Its' administrative funct10ns 1nclude appointment 

of the Secretary General and membe'l'1- of varfous committees 

and commissions. However, the most i~ortant tasle---of the 
) 

Councfl directly related to afr transport i5 apparently fts 

judic1al powers wfth respect to the sett1ement of differ .. 

ences relatfng to the appl icat10n or <'\~nterpretat1on of the 

Chicago Convention and Annexes theret:o. 131 It may a1so 

deal with ~bl1ate-ral afr transport agreements whfch often 

provide that in the ~ase of a dispute where the Parties fail 

t 0 ,.. e a c h ,a n a 9 r e e rn en t t 0 a p p 0 i n t a r bit,.. a t 0 r s J the Cou n c 11 's 

President may nom1nate or designate the arbitrators. 132 

The Councf l' s powers for the settlement of 

international afr transport disputes have rarély been 

1nvoked. 133 The fa11ure tt> use arb1tration is not due to 

a 1ack of disputes. States prefer, for po1itfcal, -economic 

131. See Articles 84-88 of the Chfcago Convention. 

132. See Larsen, 
Agreemen t s " , 
(1964 ). 

IIArbftratfon in Bilateral 
Arch1v Fur Luftrecht at 

Air Transport 
145 et seq. 

133. The well known èases in which the Counc11 has béen 
cal1ed upon to settle disputes under the Chicago 
Conven1ton. are the India-PaJc1stan case of 1952, the 
UK-Spain case of \1967-69 and the Pakistan-India çase 
of 1971. The firf'st case was sett1ed by negot1atfon .• 
The second one was.adjourned sine die. The third case 
gave rise ta the judgement of the tcJ which found that 
the Cou nef 1 ha d j u r 1 s d 1 ct ion t 0 en ter t a f n Pa k 1$ tan ' s 
appl1 cati ons. 

o 
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J . \ 

and other reasons, to sol ve ~~hefr di ffer'enc,Efs thrOU,jh d1p1o" 

matie channe-l s rather tha.n ~rb1tration. Al,though th~re' are 

no authorftâtfve' statements in t~1s respec,t. Br~dl~y h~'s 
, 

corréctly surrn1sed the reasons: 
\ 

Il Bot h Par t f ~ s los e 'e 0 11 t r 0 lof the .d i s put e • 
There' 1$ a danger of an adve'rs,e decision 
which would f1nane1ally'have Inoré adver'se', 
resùlts than a compromise. Suspicion 
ex 1 st sas t 0 the i m par t f a 11 ty -0 far b 1 t r al 
trfbunals. It is better to eut onels 
losses by compromi'se ràther than su'ffer 
the losses from unilateral restrictions' 
dur1ng thé perfod - not less than t~elve' 
months - that~the matter 1s under a~trftra
Hon. Perhaps the /najor reason fs that 
the benefit of a favourable dec1s1on may 
be- lost by the 10s1ng State gfving twelve 
months n0i.~~e of terminatfon of the 
agreement." 

In addftfon, Hilde, after ana1yzi'ng the various provis1on's. 
" 

of the Chicago Convention. found' that "ft 1s' doubtful 

whether a body such as the Councf1, composed of member 

States, .1$ Gâpable of performing a' J,udicfal function. 1I135 

A permanent ICAO arbitral tribunal w1 th compul'sory Jurisdic .. 

tion would h.ence be an improvement over current methods. 

Such a body might develop a ~ubstantial body of law relating 

t 0 the a p pli c a t ion 0 f b 11 a ter a 1 a f r t. r an, s, ,J" 0 f. t 

134. 

135. 

1 

See Bradley" IIt~têrnaticrnal A.ir Cargo Servfce~: The 
ttaly ... U.S.A. Air tr'ansport Agreemeftt Arbitration", U 

"MeG111 Law Journal at 312 (footnote 5) J1966). 
, ' 

M11de. op. c1t., note 1'0, at 12~'(1984). 

, , " , 
, . 
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agreements. 136 
" 

In pursuance 'df Article 54(d) of the Chicago 

Convention, the {CAO Cou'r\cil ha,s appofnted an Air Transport 

Committee which is l1mfted to repr"esentatives of members of 

the Cou n cil • Th i seo mm f t tee 1 seo n c e r n e d \Ii i th the e con 0 mie 

aspects of internatfonal civil aviation, facilftatfon of air 

transport, problems of multiple taxation and insurance 

requfrements, and compilation of statistical studies on 
t-

varfous fssues of air. transport. Its economfc fnterests 

fnclude general development of air transport, àfrport 

financfng, deffnfng the role of charter services and 

tarfffs. The facilitation legislatfon usu-ally takes the 

form of standards and recommended practfces which' are 

adopted by the Council as annexes to the Chicago Conventfon. 

Ffnally, subsectfons (c) and Cd) (lf Article 55 empower the

Council to conduct research and undertake studies r-el atfng 

ta all aspects of air transport. 
p 

This brief in~estf9at1on shows that ICAO's involve~ 
) 

ment 1n the ,économie regulation of irrternatfonal afr trans .. 

port i5 lfmfted. However, thfs situatfon was over-

136. Heere, "Soma Observ,tions Concer-nfng the Desfrabilfty 
of -treating an Internat10nal Court for Aeronautfcal 
Disputes". 1 Air Law at 229 (1"976). 

.... - < 
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exaggerate-d by sorne maj,or afr powers 137 who tOok the vfew 

tha t' "wh il e ICAO and the Ch f cago Conven t 1 on locus on sa fety 

and navi ga'tion, the actual arrangements govern1ng SChèdul ed 

services 1- aré establ fshed in a bf,lateral agreement between 

consentfng governments", In addition. tariffs charged, 

c,apac1ty and frequency of servfcè by afrlines of each s1de. 

routes flown, thÊf number of autho.rized afrlfnes and issues 

such as customs exemptions and general business procedures 

are all matters covered by these .agreements. Thus in thefr 

view. ICAO should have no role in these aspects.' stnce 1t 1s 

only a politfcal body'"responsfb,le for safety and facilita-
• ! 

tion of civil aviation. l3S 

To say that ICAO has no role in the economic regu-. 
1 a t ion 0 f' 1 n te r n a t ion a l a f r t ra n s p 0 r t 15 no t co rr e ct. 

Author:-fzation. for the Organfzatfon to deal wi.th the economfc 
",..1 

issues of civil aviation may,' inter al fa. be 1nferred From 
, ' 

som e pro v f s f 0 n s 0 f the Chf c a 9 0 Con ven t f () n . Ina d d f t 1 9-n t 0 

referrfng ta the devélopment of 1nternati9nai' civil aviation 

137. For example. the U.S., Australfa, West Germany anct The 
Netherlands. ,See Feldman, "ICAO Sfdesteps Economie 
Rote in 24th Trfennial Assembly", 'Afr Transport World 
at 18 (Nov. 1983). 

138. Andrew's Statement. ·Interna~f-Onal Aviation Polf'cy·, 
Calendar No. 348, 97th Congress, F1rst Session Senate, 
Report No. 97-253, Oepartment of Transportation and 
Related Agenc1es ApRroprht10n' Bfll 1982, Apclropr1a-
tion Comm1ttee, 27th October 1981. ,'J' 

• 1 , ... ~ 



,- • i 

-, -, 

l,' 
1:.- ... ,. .•.. ... _ 

286 

in a saf~ and orderly manner, the Preamble of the Convention 

a150 recfted that the establishment of international air 

transport services ·on bas1s of equality of ~pportun1tylt 1s 

an objectfve. The Preamblf{ further provi~es that such 

services should be operated "soundly ind economfcally". 

Artfcle 44 of the Convention whfch 1s headed ,"objectives" 

(of the Organ1zat1on) amongst other ai~s and functfons 

enlfst\ the fol1owfng: 

\(1) Meeting the needs of the peoples of 
the world for "a safe, re~ular, 
efficient INd 'econ,omical air 
transport" • 

( 2 ) Pre ven t f 0 n 0 f "e con 0 m f c wa st;, 4 fi âU S e d 
by unreasonable competition". 

{3} Insuring that the rights of the 
contractf ng States are fJjlly respec
ted and tha t every contrac ti ng Sta te 
has "a fair opportunft~41to operate 
international a1rlines". 

(4) Fostering the planning and develop
ment of international air transport 
50 as to, "avofd discrfm\~~tion bet
ween càntracting States M

• 

... '--
Artféle 44(1) of the Chicago Convention a1.so 

author1zes t~e ICAO to ~promote generally the development of 

'a11' aspects' of fnternatio.nal civf1 aeronaut1cs". Article 

139. Art+ele 44(d) of the Chicago Conventfon. 

140. ld. Article 44(el. 

141. Id. Article 44(f}. -
142. 1 d. Art i c 1 e 44 ( g) • -

t " 

- ,. 
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55(a) of the Conventfon (probab1y to previde fnst1tutfona~,. 

back1ng te the regu1ation of sorne commercial l11atters of \ 

internatfonal aviation) provides that the ICAO Council may 

"where approprfate and as experience May show to be desfr

able. create 'subordinate air transport commissions' on a 

regional or other basfs, and define groups of States or 

air11nes w1th or through wh1ch ft may deal to facllitate the 

carrying out of the aims of thi s Convention u
• With respect 

to "traffic and ffnancial repq.rtfng", by Article 67, each 

col'ftractfng State has speciffcal1y undertaken that lifts 

internatfonal ".airlfnes shall, in accordance wfth requfre-

---ments laid down by the Councll (of the lCAO), flle with the 

Counc11 traffic reports, cost statistfcs and f1nancial 

statements ShOwing~ among other thfngs al1 receipts and 

sources thereof". F1nally, Article 55(c) permfts the 

Councfl to facil ftate the exchange of information on air , 
. 

transp~rt and navigation between the contrac~1ng States, and 

a1so to communfcate to them the results of fts own 

research. 

Even though the' above-mentioned pro.visfons of the 

Chicago Convent1-on do not constftute an exhaustive survey. 
~ 

they are suf'ffcfent to unequ1vocally confi rm that ICAO 1s 

fully authorized to dfscuss the.-conomfc problems of fnter

national afr transport and make recommendatfons about them. 

Indeed, over the past 40 years the Organfzatfon has deve-
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10ped an immense amount of expertise in a numbèr Jf aspects 

~ f 1 nt e r n a t 1 0 na 1 c i v il a v 1 a t f 0 n' wh f cha 1" e v t 1" Y c los e 1 y 

l1nked wfth the economfcs of air transport. It a1$0 has a 

consfderable influence through fts organs to persuade the 

nations ta abandon polfcies which are obnoxfous to the wider 

.fnterest of the international aviation commun1ty in favour 

of the adoptfon of alternative polfcies ~hfch can ensure the 

·sound and economic" operation of international aviation. 

ICAO's 1977 and 1980 Air Transport Conferences 

The International Civil Aviation Organ1zatfort, the 

air arm of the Unitéd Nations, is no longer the "techhical" 

agency ft tradftionally has been thought ta be. The deve-

lopfng .countrfes (as a major1ty votfng bloc) are pushfng t-he-
, 

·Organfzat1on onto economfc turf formerly occupfed on1y by 

IATA.143 The fact that the process of decolonizatfon has 
" 

brought many new fndependent natfons into ICAO. Partfcu-

1 a~ly, these "devel opf ng" or the so-call ed "thf rd worl dl!

countrfes had long been pushing for stronger partfcipation 

by ICAO in economic issues of avfatfon. 144 

143. See infra Chapter VII, for more detans on rATAIs 
act1vitfes. 

144. See El11ngsworth, ·ICAO Parley Isolates Prob1ems", 

'r' ~'~ 
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'The ffrst step in thfs drive, however, took plaCé .. 
at the Twenty-First IeAO Assembly in 1974, when the member-

. 
sh1p passed Resolution "A2l-25· entitled "Constderatfon of 

Air Transport Problems on a Worldwide 8as1s".145 1 n th f s 
- • 

Resolution. the ICAO Couneil was urged to draw up a list cf 

the major 'economfC pro.blems faCf~g 1ntern.aJonal c1v1" av1a-
.~ , 

tion that were not already being dealt wfth through existfng 
l 

ICAO mechanisms on a global basis.' The Counel1, after send-

1ng this lfst tc a11 èontract1ng Stàtes for thefr resp'o.nse, 

d e c 1 de d to cc n ven e a S pee f a 1 A f r T r a n·s p 0. r t' Cc n fer e-n C é t 0 b e 

held in 1977. 
-

Thfs pro.posed Conference was nour1shed and suppor~ 

ted by some scholars as a step towarHs a revfval of mult1-

lateralfsm on the economfc regulatfon of afr transport. F'or, 
.', 

-example, one commentator ,fel,t ,that thfs conference "will 

offer a unique o.pportunity of mak1ng some real progr$ss' in 

1 . 

developfng a multflatelfal framework for fnternatfohal 
< 

commerc fa l avf a t 1'()n n .146 Another autho r hcped tha t l'ICAO 

will not be deterred by the set backs of almo.st a gener«t1on 

agc to m,ake a fresh attempt to 'seek 5uch a muJ.tl1ateral 

agreem~nt; for 1J may well turn out to be the legal inst\'"u-

(contfnued 'rom prev10uf page) 
Aviation Week & Space Tech. at 32 (Maya, 1977). 
~ 

145. Assembly Resoluticn AZl-25, ICAO Doc. 9118 at 79. 

146. Guld1mann. cp. cft •• note 16, at 126. 

" , , 
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ment requfred ta .brfng the fndustry back to an even 
... , 

keel".141 Whereas a third commentator encouraged the 

fdea.of holding sueh a meeting between contractin~ States as~ 

a deviee to formu1ate clear international un1form ru1es to 

the eXfsting ambig1~us regulatory regi~e of air trans

port. 148 Meanwhfle, ICAO heralded the event as tpe ffrst 

major attempt sfnce the 1944 Chicago Convention to "review 
~ 

the 1 n-t e r n a t 1 0 n a 1 a v i a t 1 0 n s ys te m th a t ha s d ra mat 1 c a 1 1 Y 

cha~ged. in thr.ee. dec.ades. 149 

It 15 notable that the United State$; 'IATA"ànd some 

other 1ndustrfatfzed Western European countrfes opposed the 

conv-en1ng of thfs confe-re'.1ce.lSO, They fns1-sted thav ICAO 

should not become involved in air~ economie aspects and 

stressed that the Organ1zatfon shoù'1d mafntain fts techniçal \ 

agenc;;y sta tus. In 'contrast to thfs .. maryy other' nation,s, 

pa rt f cul a r1 y the {feve l opi ng coun tr f ~ s u rged ICAO to broaden 

fts mandat~, and ffnd solutfons, on a multilateral D-as1s. to 

147. Chertg, op. cft •• not~ 35. at 86. 

148. Wassenbergh" "The Special Afr Transport Conference of 
JI ICAO - April 1977", 42 J. Air L. & Com. at 508 et' 

!!.!:. (1916)., ' - ._- -

. 149. See F,'l"dma n. "Economf Cs and Poli t f cs a .. e New Conee .. ns 
. of lCAO", A,i r Transport "'or1 d at 20 (Noy * 1977 l, .. ' . , 

150. See Aviat1·on Week & $pace TeC'h. at 32 (May 2, 1977)'. 
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the Most pressing economfc problem.$. 1" thefr,~iew, the 

maj.orf ty of ICAO' s work 1.n techn f cal area s ~J!"ee n acconr-
, ' 

pli s h e dan d the 0 r 9 a n 1 z. a t 1 0 n n e e d s the Jt e fo r e li a 'n e)l . ,-
mission". - .. 

The Special Air ~ransport Con·ference was hefd 1 l'Id 

Mon~real from April 13" to April 26, 1971'.151 1 t . wa 5 

w1delY attended. N1nety-seven 'contracting States of ICAO 
, 

'were represented; two non-contractfng State~, attended a~ 
. , 

observers together- with' eleve," fnternation-al organfzati.ons. 
,r 

" ~ 

The Confer'l1ce was fnv1ted to examine some of the ellJerg1ng , . 
,." dffffculties relating to' tariff enfo-rcement: 'p()11cy éon ... 

cernfng fnt~rnatfonal charter afr transpq;~t; .. 'regula1;,foh of' 
,. . ' ~ .. ' .. '1>: 

capacity in international air transpor1t '"~erv1ces and the \ 
, ... 

machfnery for the establ ishment of fnte~atfonal.afr trans .. 

port fares and rates.15~ 

In V1éw of the perfodfc obstacles encountered in 

attempting to Und a unique multilateral so~ut.ion to Yarf.o~s 

p rob 1 ems, the Con ference fo rmul a ted on1 y recommenda t f ons on 

the ty p e 0 f reg u,l a t 1 0 n m 0 ste 0 n duc ive . t 0 the de v e 1 0 pme ri t Q f 
'ti' '. ,i' 

an economfca-l1y stable' and ~fffcfent fnternatfonar aviat)4n 

system that coul d satf sfy ,the varjdng nee0e~s 
151. Special Air 

A~rf1 1977) 
( 977) t ICAO 

Transport 
Report at 1 

Conference (Montreal. 13-26 
(herefnafter cited ~s SA Te 

Doc. 91 ~çl. 
" 

'3,5; SA Tc..Iw ,(iJ'-152., Id. at 1 , -
'. 

' . 
. ,. 
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throughout the worl d. Twenty recommendations. were, there-

fore. adopted by the 1977 Conference. Recommendations land 

2 deal wfth tariff enforcement. All member Sta tes shoul d 

reQufre carriers to file tates and Fares with governments 
1 

and once they are f11ed and approved "violation of such 

ta tif f s ( 5 hou 1 d b e ) pu n 1 s hab l e b y ,d ete rI'" e n-t pen a 1 -

tfes". 153 These two recommendation~ thus strongly 

advocate strict tariff enforcement by States, and by IAtA' s 

compl iance system as far as IATA member carriers' are 

èoncerned. Not only il1egal discounting by airlines 1s 

con d e m n e d , but a (5 0 b Y pas sen 9 e r and f r e i 9 h t age n t 5, t 0 U r 

organ1zers and fre1ght forwarders. The two recommendations 

a150 urge ICAO ta undertake studies and callect information 

in the field of tar1ff enforcement. 

~ f s eus s ion s a t the Con fer e n c e an the pol f c·y con -

cerning international charter air transport led ta the adop .... 

tion of Recommendat1ofl 3, recommending that studies be 

undertaken ta rev1ew the definition of scheduled and non-
.J 

, 
scheduled 1n~rnat10nal air services, and ta establ1sh 

pol1c1es and gufd~lines pert
T

(11rl-'ng to non-schedul'ed interna .. 

t10nal operations.l~4 The most crucial battle, ho~everJ 

153. Recommendat1an 1, SATe {J977}; 
op. c 1 t .• no te, 151. a t 6. 

tCAD Doc. 9199, , 

154. For more details, see infra Chapte r V, Section~. f"l\ 

. () 
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occurred over recommendations on capacity. A larger bloc of 

d'evelop1ng nations supported full predetermination o~ capa

city in bilateral agreemen~s. while the United States 
-. 

supported tJaslc Bermuda agreement princ1ples and was jofned 

frequently by Norway and Sweden. 155 The Conference offi

cfally recommended (1n Recommendat10n 4) that the leM 

Council undertake studies to establish criteria for regula-

t1ng capac1ty on scheduled and charter services as well as 

develop, a model clause (or clauses) that could be fncluded 

by countrfes 1n bil ateral pacts. primarl1y on the basf s of 

predetterm1nation 'of capa'cfty.156 For the ffrst tfme, 9ne 

sees here a preference of a majority of ICAO member States 

for the predetermination metho.d of capacity determination. 

F1nally, Recommendatfons t 0 4 • de a 1 i rrg w f th ta r 1 ff 

enforcement, international charter air transport and the 

regulation of capacity. w.ere approved by f~ Twenty-Second 

lCAO Assem151y in 1977. 157 

In the field of international fares and rates, the 

1 97 7 C (Hl fer en ce ad 0 pte d no les s th an 1 5 r ec omm end a t f 0 n 5 • 

Many of these recommendations contained words directing 

155. $ee SATe (1977). ItAO Doc. 9199 st 14. 

156. Recommendation 4 u~es the term 'prior determinat1on f
• 

~ a t l 6 ; i n f, r a Cha pte r VI. Sec t 1 0 n 1 1 1 . 
.. 

157. As'sembJy Resolutfon A22-23, ICAO Doc. 9215 at 88. 
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members to take into consideration the vfews . and needs of 

carriers whfch are nct members of IATA when making a1r1 fne 

economfc polfcy decisions. IS8 In other actions, the 

Conference recommended that the Councfl establ ish means for 
. 

sending ICAO rep,resentatives as observers to IATA Traff1c 

Conferences. 159 This Recommendation would subsequently 

be 1mp1emented pursu\nt ta tATAls 1978 organ1zat1onal 

r est rue t u r f n 9 • 1 60 '-~~ e Con fer e n c e a 1 S 0 en c ou r age d a 11 

member States to urge thefr schedul ed and non-schedul ed 

carriers to meet for coord1nating thefr tariff policies. 

It has been correctly remarked f by one commentator, 

that the 1977 Air Transport Conference produced ev1dence 

that th-a tradftfonal international regulatory systems of 

c f v il li v i a t f 0 n we r e b e f n 9 Que s t i one d • 161 H 0 w ev e r , 0 ne 

can still crft1c1ze the Conference for faf11ng to deal w1th 

the issues of the exchange of traff1è r4,ghts, co-operation 

between airlfnes and monetary problemsa 

158. See, e.g., Recommendations 5.7. 8.13 and 17. 

--1 5 9 • Re c 0 mm end a t .. 0 n 6, SA TC (1 9 7 7 ). 1 CAO Doc. 9 1 99 a t 23. 

160. "The State of the Air Transport Industry", rATA Annual 
R ~p 0 r t a t 14 (1 981 ) ; se e al S 0 f n f ra Cha p te r V Il 
(footnote 64). 

161. Naveau. Droit du Transport Aérien International at 139 
(1980). 
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In Recommendation 20. the 1977 Conf.erence decided 
. 

that another special air tta_nsport conference should be held 
- ' 

in three yeal"s, prior ;:0 the next regular session of the . . 
ICAO Asse,~ 1'n September 19.80: The Second Air Transport 

Con ference met 1 n~trea 1 fro.m Fe b rua-ry 12 to Fe~ ru a ry 28, 

1 980. 1,62 One hundred .. and one contracting States of IeAO 
\ 

were represented; one non-contracting State .and nine inter-

national organfzations attended as observers. 

rt 1s- e~fden.tt· in the words of ICAO Couneil 

President Kotafte. that radical changes in air transport 

have broadened ICAO's respons1bilftfes from solv1ng technf

cal problems to include actual efforts toward har-monfz1ng 

aviation economfc policies and improving the mach1nery for 

establ ishment of fares and rates. 163 

The 1980 Conference should no longer be cons1dered. 

as might hav~ been the case with its predecessor meeting of 

1977, as a special occasion; rather ft was a stage 1 n a 

10n9 process. 164 
/ 

New developments in tnternational civil 

162. Second Air TranpsOrt Conference (Montreal, 12~28 
February 1980) Report at l (here1nafter cfted as AT 
Conf/2, IeAO Doc. 9297). 

163. Kota f te f n h f S 0 pen 1 n 9 0 f the Sec 0 n d A 1 r T r ans p 0 r t 
Conference, ICAO Draft AT1Conf/2-Min. Pil at 1 
(15/2/1980). 

1 64 • 0 e sm a s .... ; Il The Sec 0 n d 1 CAO A 1 r T ra n s p 0 rte 0 n fer e n C e ". l 3 

.. 

J 

~: . 
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aviation since 1977 Conference were taken into considera-

tion; frequent fuel priee fncreases, deterforatfon of the 

world eco-nomfc situation, liberalfzation of nOrJ-scheduled 

roules, 1mplementation by the United States of 1ts new 

aviation liberal polfcy, reorganfzation of IATA and a 

tendency towards refnforcement of reg10nal bodfes. 165 

The Second Air Transport Conference was indeed an 

fnterestfng forum for discussfon of the various differences 

between the United States and other natfons around the world 

over international air transport economfc pol fcfes. Once 

agafo, United States efforts to win other segments of the 

airline communfty over to fts way of thfnkfng were rebuffed, 

in some ways even more dramat1cally than durfng earlfer:. 

confrontatfons. 166 The majorfty of the delegates atten

ding the Conferénce seemed to be say1ng that the American 

policies of deregulatfon, "open skies" and fncreased compe

tition mfght be "all right in the U.S., but not fn the rest 

(contfnued From previous page) 

165. 

166. 

1 T A au 11. a t 305 et se q • ( A P ria 1 7, 1 980) • , 

Id.; Wessberge, "Initial prOCeeding~f the Second 
mO Air Transport Conference" t 11 IT Bull. at 259 
(Ma rc h 17. 1 980). 

"ICAO Conference ReJects U.S. on -tapacity Restriction 
Remova''', Aviation Week & Space Tech. at 30 (Feb. 25, 
1980) • 
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of the world or in m.ost 1nternational markets lt
•

167 In 

short, strpng support for a mul til atera1 approach to inter-, 

national air transport problems was reported in the Confer

ence, whfle the "un ilatera1 approach" of the United States 

continued to recehe wfdespread condemnation. 

The subjects d1scussed in the 1980 Conference were 

a10n9 the l1nes highlighted by the 1977 Air Transport 

Conference. Regulation of international air transport 

services was the fi rst 1 tem on the Agenda and i t was sub-

div1ded into three categories: distinction between sehe-

duled and non-scheduled air services; regulation of capa

city in international a1r transport services; and reg10nal 

mul tilateral afr transport agreements. Agenda item 2 dea 1 -

1ng with international air transport fares and rates was 

divided fnto five categories: mechan1sms for establishment , 
of scheduled passenger fares: mechan1sms for establfshment 

of non-schedol ed passenger tari ffs; mechanfsms for esta-

blfshment of scheduled and non-scheduled air fre1ght rates; 

co - ex i ste n c e and ha r mon f z a t" 0 n 0 f met h 0 d s b y wh i chf are s 

,and rates are estab11shed; and tariff enforcement. 168 

Each of these areas was addressed in detal1 res-ul tfng in 

167. Wool sey. -ICAO Tr-ansport Conference Shuns U.S. Afrl ine 
Pol1c1e'S", Air Transport World at 20 (April 1980). 

168 • AT C on f 12 9 1 CAO 0 oc • 9297 a t 1, 63 ; AT C on f /2 - W P Il • 

- ~ - " \' 
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five recommendat10ns adopted by the Conference on the ffrst 

Agenda ftem,169 and twenty-s1x recommendations on the \ 

second Agenda 1tem. 170 

The varfous recommendations that resu1 ted had 

actually lfttle to do with competition, "open skies", or 

unn ateral ratemakfng. Mul tfl ateral f sm was the foundati on 

upon which most of the recommendations were based, and "the 

U.S. delegatfon of representatfves from CAB, the State 

Oepartment and the Oepartment of Transportation" had very 

lfttle impact on the way thfngs went. To the contrary, ft 

appeared that American pressures on IATA and other parts of 

the fnternational afrline communfty have had the effect of 

frightening nations, particularly the small ones, into adop

t1ng a more conservative appproach than they ordinarily 

mfght have. l7l The recommendations emanating from the 

Conference woul d thus estab11sh an international regulatory 

mechan1sm far to the rfght of even IATA. It 1s interest1ng 

169. Id. at 7-24. Recommendat10n 1 was approved by the 
ffid Assembly of 1980. See ICAO. Panel of Experts on 
Regulation of Air Transport Services, ATRP/5-Report at 
3 (para. 8) (July 19S1). Recommendatfons 2, 4 and 5 
Wére a1so approved by the Assembly. See Resolution 
A23-l8. PrO"Vfsional Edftion- at 49. 

· 170. The 23rd Assembly approved the Recommandations 6 
through 11 and 13 through 31, Sèe Resolution A23-19. 

111. See Air Transport World at 20 (April' 1980). 

,
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to note her-e that some of the delegates sa1d their: efforts 

were Sllurred by the fear that the Unfted States. might have 

weakened IATA to the extent that ICAO or regional bodies 

wfll have to mafntafn tpe concepts of multllatera-

11sm. 172 

In fact, the 1980 Ai r Transport Conference demon

strated a broad consensus of opinion that the establ fshment 

of fares should involve the participation of the - entfre 

world civn aviation community and that reference should be 

made to IATA wheréver possib1e.I 73 In addition, a pre

determfnation type of capac1ty clause was adopted by the 

Conference as the only method to be used, while the concept 

off r e e d~~ ter m 1 n , t f 0 n wa s f f r ml y r e j e c te d • 1 7 4 1 n 0 the r 

words .. the Conference strongly objected ta any unilateral 

actio11 by governments in general and to the United States 

deregulatfon polfcy fn particular. 175 Thus. the- 1980 

Conference preferred that the dffficulties faced by the 

system must be discussed and resolved through comman 

172. Woolsey. op .. c1t., note 167, at 21. 

173. Sée infra Chapter VII, Sectfon V. 

174. The methods for regulatfng capacfty will be examfn~d 
in more detail in Chapter VI. 

1 75 • Tan e j a t A f r 1 f" e sin T ra n,s f t f 0 n a t 74 , 79 ( 1 98 1 ) ; 
1 n fr~ C hapter V II ;-sëctf on V. 

\ 
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approaches. tak1ng into consideratfon the fnterests of a11 

partfcipants. 

Even if the fmmediate sequels of the 1977 and 1980 

Air Transport Conferences are rather modest, the <idea of 

h 01 d f n 9 suc h me e t f n g s s'h 0 u 1 d no t b e a ban don e d • ICAO pro-

vides a unique forum. where developed and developfng, 

western and socfalfst nations can dfscus~ the var10us econo

m f cas pee t s rel a t f n 9 to f nt e r n a t f 0 na 1 c i y il a v fat f 0 nC' t 0 

reconcl1e confl1cting and political yiews and the dfffering 

national interests at stafce. In itself. of course, this may 

be extremely hel pful and trui tful • Moreover, one would 

rather see the fmpl ementatfon of the Conferences 1 Recommen

dations in the long run. 176 

PRELIMINARY CONCLUSION 

. te to basic disagreement over the - nature of 

-multflot ralfsm n
• the 1944 Chicago Conference relegated th~ 

task of economic regulat10n to b1lateral air transport 

agreements, which in fact still constftute the prime tool 

for the formulation of international aviation law. Offfer-

ences in philosophies, national pol1cies and att1 tudes 
o 

176. See Azz i e. • Second Spec i a 1 Ai r rra n sport Confe rence 
and 811 ateral Air Transport Agreements", 5 Annals of 
Air and Splce Law at 3 et seq. (1980). 

, . 
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compl1ca.te at present international co-operation in air 

transport and seem to jeopardfze the attafnment of consensus 

~n desirab1e econom1c regul ation. Vet the nature of inter

national" aviation does not make ft feas1ble for any nation 
. 

completely to renOl,lnce contfnued co-operation w1th other 

States fn ensuring the necessary conditions for the opera-

tion of international air services. 1 t c a n' b eth e r e for e 

reasonably ant1cipated that the pressure of actual needs and 

requfrements fn international air transport, its global 

dimensions as an 1ntegrated system, will force States into 

seekfng. identifyfng and expanding areas of consensus, 

rather than deepenfng dffferences and antagonism. 

The continuing "mult1logue" on avfation matters on 

a world-wide basis must be regarded as an essential means to 
-

, , d ev el 0 pan d m av 1 n ta 1 n a c 0 h e r e n t f n ter n a t 1 0 na' a 1 r t r ans p 0 r -

tation' network. ICAO, after Many years of concentration on 

technical and legal issues. has now focused on economfc 

problems facing international aviation and will continue to 

provfde such a suitable forum for discussion of long",term 

issues. It should, however~ be noted that mult11ateralfsm 

encompassfng all the nations of ,the world on the ecoriomic 

t~sues of international aviatfon 15 unl fkely ach1evable 1n 

t~e near future •. It 1s therefo.re the wr1ter's v1ew that 

mult1lateralfsm in the form of reg10nal air tr.ansport agree .. 

ments are the only practicabl e- al ternat1 ves, and shou1 d 

'----.. 
\. 

\ 

\. 
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/ 
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const1t.ute the ffrst step in a procèss that could lead to 

the long awa1ted global multilateral air transport 

agreement. 

In fact, the wfde varfety of membershfp and there

fore the dfvers1ty of fnterests wfthfn ICAO rul'e out unani-

mous action, but among the smaller. more homogeneous . .r,eg1on-

al organfzatfons of ICAO such as ACAC, AFCAC. ECAC and 

LACAC. a degree of consensus is achfevable and effective 

1nter-regional and external pol1cy actfvfty is feas'1ble. 

Parallel trends. of course. can be seen commercfal1y through 

regfonal co-operation between a1rlfnes. However, regf ona-

1 i sm f n a v i a t f 0 n c an 0 n 1, y b e full y suc ces s f u 1 f f the 

States/Parties are willfng to reconcl1e thefr sharp politf-

cal contradict1ons. It is a fact that the absence of 

ser10us polftical disputes. combined with. close cultural 

rel at10ns. common bonds of hi story and geographf cal prox;f

mfty, would accelerate, the realfzat10n of the des1red enter-

prf 50 ry co-ope ra t f on. Economfc neces5fty alone. as exper-

fenee demonstrated, will not be suff1è1ent to secure agree

ment. Perhaps in this way. the world aviation communfty can 

beg1n the slow process of consolidation and 0consensus-

building wh1ch wiT1 enable 1t to ach1eve at least a sem" 

blanee of. the unfversal regfme sought fort y-one years aga at 

F1nal1y, ft 5hould al 50 "be kept fn rnfnd that . , .,. 
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regfonal co-operatton should then not be a defensfve and 

parochfal effort, but a way to better fntegrate into the 

global air services network of the future to arrive at a 

truly mul tfl ateral economf c regul atory system for f nterna

tional air transport.. States should therefore direct their . 
efforts towards thfs potentfal goal. Faflure to reach this 

objective means that the present conflfcting regulatory 

regime will continue to remain. It will be wise hence to 
1 

bear in mfnd: -If to do were as easy as to know what were 

good to do, chapels had been churches, and poor men's 

cottages princes' palaces tl (Portia in the. Merchant of 

Venice) • Some consolation may be derived though from 

Kiss1nger's words {the former American Secretary of State}: .. 
·Order once shattered can be restored only by the experierce 

a seed of hope and 'progress belongfng to 

the very essence of frustration. 

. " 

• 
177. "fssinge .. , World Restored, cfted in Matte Ed., .lli 

c 1 t . , note 1 6. a t 11 4 • -
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CHAPTER y 

THE EVOLUTION OF THE MARkETPlACf 

SECTtpN 1 - -THE OEYELOPMENT OF, INTERNATIONAL NON-SCHEDUlED 

AIR TRANSPORT SERVICES 

. 
Prior to the Second World War, non-scheduled or 

charter operations were fnfrequent and economfcal1y unimpor

tant. The main concern of States centred on the regulation 

of their respective scheduled air services whfch (at that 

time) const1tittèd the major e1ement of international avia

tion. Many governments, therefore', dfrected thé1r polic1es 

towards the. subsidizat10n and. promotion' of such services • 
......... ...,... .. -

Charter air services, due to this lack of subsidy, operated 
-

at high cost whfch lfm1ted thefr use to certain sectors and 

111dfv1dual $ who could afford that Ce.g. press agencfes and 

newspapers etc.} .. 1 However, in sorne cases' ·the charter 
• 1 

f1 fghts were performed by scheduled air1 ines as a type of 

".special service, e .. g .• for the transportation of 1arg~ sùms 

1 • The U.K. Air Min1stry, "Report of the Commfttee to 
Cons1der the Development of Civil Aviation in the 
United Kfngdon;tlt, London at 9. "23 (1937). 
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of money or gold or for r~scue exped1t10ns. 2 
. 

Our1ng the early years aftèr World War ,Il. the 

character1stics of the international marketplace dfd not 

chànge much and the importance of non-scheduled services was 

still l1mited. They were usually used as single f119~·ts,and 

single person flights for humanftarfan and emergency pur

poses, taxi c)ass p.assengers and to places where no reason .. 

ably direct scheduled service was avallable. 3 The fnter-
, 

" 

natfonal av1a~1on community devoted its efforts to "the re-, 

estab1is,hment and developm'ent of scheduled services in order 

tome et the ne e d S 0 f 0 f fic i a l and bus f ne s s t r a v el. Cha rte r 

.se rv f ce s, the refo re, were ad hoc ope ra t f ons. non-compet i t ive 

~i n relation ta schedt.iled services as well as be1ng relative .. , 

, 1y exp,~ns 1 ve. 1 
/ !. .... . 

lOver the yea rs. however. non-schédul ed air services 

0: began~angf ng thfs character and emerged as an 1 ne re.as 1 ng1y 

~1gn1ficant force in t~e international movement of passen .. 

2. Sundberg, Afr Charter: A Study in Legal Deve19P,ent. 
Stockqolm at 11 (1961). 

, 3 • 

l 

ICAO Doc. SATC Information Paper No. '2, "Po1fc'~ 
Coneernfng International Non-SchE"duled Air Tr.ansport 
- Baçkground Oocumentati on for Agenda Item 2 of the 
SATe, Montreal.. April 1977 at 1,4 (No.v. 1976) 
(here1nafter cited as tCAO Background Documentation); 
Gazd1k. RThe Distinction Between Sch~duled and Charter 
T ra n s po r t a t ion", Air Law, Vol. 1 .. 2 a t 66'- 6 7 (1 97 5 • 
77). --

\ 
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gers., While ft is d1fficult to put an exact date on the 

commencement of the chaAge, by the early fifties this deve

lopment started in Western Europe 4 [fi rst in the United 

Kingdom, then in Scandinavia and la-ter in Western GerlllJlny) 

where travel agents organfzed a series of fl1ghts for carry

ing inclusive tour passengers to Mediterranean destinations. 

$uch services ,rap1dly expanded, and gro~ing traffie flews 

w1th developect increasing 
.' . frequencies between Northern 

Europe and Mediterranean destinations (Spain in the ffrst 

place}.5 later on European carriers extended their 

actfv1ties across the North Atlantic to North America 6 

(under the affinity group eonçept) and have spread more 

s 1 0 w 1 y t 0 0 the r p 'a r t S 0 f the \II e r l d . • 
ln fact. non-schedu1ed traffic has been responsfble 

for the r e vol u t ion f n a Lr t r a v el. 1 t has expanded 'a f r 

4. ICAO Background Documentat"ion, id. at 1; Guldimann, 
"The Distinction Between $eheduTë<f and Non-$chedu1ed 
Air Services", 4 Annals of Air and Stace Law at 139 
(1979). However. other wri·ters founahe émergence of 
charters began fmmediately after the end of Wor1d Wal" 
II in the U.S.A. and Europe. See Mar~, "Non-$chedu.1ed 
Afr Services: A Survey of Regulations on the North 
Atlantic Routes". 6 Air Law at 133, 140 (1981). 

5. 

6. 

, 

Scoutt & Costèl1o, "Charters, 
New Cou r s e for 1 n te r n a t ion a 1 
'J. Air L. & COIl1. at 17 (1973). , 

, , 
th.e New Mo<fe: Setting' a 

Air Transportation", 39 

Rosenfield" ItU.S. Liberal Bilaterals and Charter 
Trafffc to Latfn America", 7 Air taw at 158 (l982):' 

1 • 

.' 
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service From a means of transport for the weal thy to a means 

of mass transportation. It has also opened up bath the 

travel an,d the tourfst industries and it has had consfder~ 

able eeonomic and social ramifications for both developed 

and developing States. 

Charter trafffc has been a major elerrrent in air 

co mm e r ce - sin ce th e m 1 d - l 960 1 s . 7 By 1971 the internat1on-
1 

al air charter reaehed its peak when the estimated 1nterna~ 

tional non-scheduled passenger traffie share (whfch consti

tuted the major part of all non-schedul ed tra ffic) accounted 

one - th f rd (1 t~ b e e x a c t 32. 2 %) 0 f t 0 ta 1 f nt e r n a t 1 0 n a 1 pas sen -

ger traffic. 8 Of thfs non-schedu1 ed tra ffic. 57'1, was 
c' 

carried by non-scheduled operators and 43'1. by scheduled 

carriers. However. by 1974 non-scheduied trafffc had 

declined' to 27.2% of a11 international traff1c. 9 Of this 

7. Gazdik, "Co-existence of Scheduled and Charter 
Services in Publ fc Ai r Transport ll

, The Aeronaut1cal 
Jou r na 1, VoL 7 7, N. 0 . 74 5 a t 36 ( J a-;;:- 1 97 3 ) ; 1 cAO 
Background Documentation, op. cft., note 3, at 1. 

a. ICAO Secretariat. liA Revie'" of the Economie Situation 
of Air Transport, ~969-1979n, ICAO Circ. 158-AT/57 at 
22 (1980). As expressed in millic:fn passenger-Icms, the 
total world performed this year was 255.0. From this 
total, 82.0 millfon passenger-kms or 32.21 were 
performed on non-scheduled services. As to the North 
Atlantic region, charter traffic (in 1971) accounted 
30.8<.t of al1 North Atlantic traffic. 

, 
9. ICAO Secretariat, nRev1ew of the Air Transport 

" 
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charter traffie. 63~ was carr1ed by non-scheduled o~erators. 

Of these 63". 43" of the operators were 1fcensed in Europe, 

18" in North America and 2" e1sewhere. 10 The remainfng 

37$ of the charter trafffc was carrfed by the scheduled 
~ 

afrlfnes. It 1s worth noting here that the largest sfngle 

1 n ter n a t 1 0 na' cha rte r ma r k e t 1 n 1 97 4 wa s b e t w e e n ~" e, me m ber 

States of the European Civil Aviation Conference (ECAC). In 

th.at yea ... , 1ntra-ECAC charter traffie tota1led 19.7 mi11'ion 

passengers or about 41" of all intra-ECAC afr passengers- (fn 

terms of passenger-kflometers, charter traff1c represented 

57.5" of the total). The second largest market was the 

North Atlantic 'wfth 3.4 million passengers, representfng 

2 6 • 4" 0 f a 1 1 Nor t h A t 1 a n tic t r a f 'f 1 c . lIT h e cha rte r ' 
~ 

market has thus become a substantfal part of commercial , -~ 

fnternational traffic. 

Although international "0 n - s che d.u,i'J e d passenge: 
-' 

trafffc's growfng rate fluctuated considéra~ly 
• 1 

over 'the 

years since 1975, 1ts pereenta~9--. share of total fnternati.dn-
, 

al passenger trafffe kept decl,fnfn~ to 22.5~. 19.8~ and 1a% 

..!" 
(contfnued From prev10us page) 

Situation - Past. Present and Future" , lCA'O Bun. ,at 
20 (Oct. 1977 r. 

10. ICAO C 1 rc • 136-AT/42 a t 1 (Nov. 1976).'- f 

-
11. ICAO Background Doc umenta t 1 on t .2...e..:. cft., note 3, at 

2. 

CI 

1 
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in 1978, 1979 and 1980 respectively~12 Accordfng to 

stat1 stfcs in 1981, 
'1." , 

494,400 mil lion passenger-k11ometers 

were performed on scheduled international trafffc. while 

98,700 mil 1 ion passenger-ki1ometers on non-scheduled inter-
• l' ' 

national traffic .13 Charter air services thus represen-

ted 16.6% of a11 international trafffc, down from 32.2% ten 

years ago (in 1971). This trend can be attributed ta the 

narrowing priee differel,t1al between scheduled and non

schedu1ed service due to the fact that many new promotional 

excursion fare structures were fntroduced on scheduled air 

services. 1 n spi te of these results. the largest Ch~er 

still amon~st the twenty-two ~ates 

1 n the l 2 mo n th sen d i n 9 0 c ta ber 1 981 • 

market in 1981 was 

belonging to ECAC.-

1ntra-ECAC charter traffic accounted 27 'mitl ion passengers 

o r ab out 4 1 ~ of a 11 in t r a -Eu r 0 p e a n a 1 r t ra ff i c. wh e r e as i n 

the same year the charter share of Rorth Atlantic air 

12. 

13. 

See, e.g., ·Estimated International Non-Scheduled 
Revenue-Passenger Air Traf'f1c. 1978-1982", ICAO Bull. 
at '31 (July 1983). On the North Atlantic, charter 
trafffc dropped to 2.03 mf1110n passengers in 1980, 
constftutfng on1y 10.8' of the total market. However. 
1ntra ... ECAC charter traff1c totalled 27.3 million 
passengers or about 42~ of all fntra-ECAC passengers. ' 
See ·1982 Non':Schedul ed Passenger Traffic Dec11ned 
A,gain-, ICAO Bull. at 32 (July-Aug. 1982). 

ICAO Bull. at 31 {Ju1y 1983). 

1 :,' 
, 

" "·"i:,~ 
1 ' .,1_ ... ~ 
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trafffc was on1y 9S. 14 • 

It seems recent1y, however. that charter 'operations 

have begun to rise aga1n, reversfng the trend of the pas' 

decade. 8y the end of 1982, e.g., the proportJon of 

f il ter n a t f 0 n a 1 t r a f f f c car ri e don n ô ri ' .. s che d u 1 e d ,s e r v f ces 

(1nc1 uding those opetated by scheduled carriers) fncreased 

for the f f r s t t f me i n e 1 e v:~ n ye ars t 0 a b 0 U t 1 8 • 3 S • 1 5 0 f 

thfs charter trafffc, 61% was carrfed by specfa1fzed non-

scheduled operators and 39" by scheduled carriers. As to 

fntra-ECAC traff1c, charter traff1c rose by about 5~ 

1 4 • rd. ; 1 A TA A n nua 1 R e p 0 r t 0 f 1 982 a t 1 4 ~ 20 ; ,,' W 0 r 1 d 
ml ine co .. o~eratfon Revfew, (rATA Publ fcation) at 3 
(Apr.-Jull • .tl- 983); Aviation Oa11y at 159 (Sept. 29. 
1 982 ) • 

15. 

( 

Of course, ft 1s still much lower than the 1evel of 
32% reached eleven years ago Jn 1971. See, in 
gener.al. ·Charter Trafffc Had Sizabler Growth Last 
Year". rCAO Bull. at 31 (Jyly 19B3); ),vi atfon Weelc & 
Space Tech. at 35 (Mar. 7, 1983). By thei -end of '9B'3, 
iohl charter passenger trafffc fncreased by almost 
2'. In terms of passenger kl1ometers; cha'rter trafffc 
rema1ned at about l8S of all international' 
trafffc. As to fntra ECAC charter trafffe. there were 
fnd1-cat1ons tlut th1s trafffc rose by about 2$ whereas 
charter trafffc on the North Atlantic fncreas'eq by 
5.7% compared to 198.1. See "International Non
Scheduled Passenger Traffic Sligb tly --ff1gher in 1983", 
{CAO Bull. at 23 (July -1984). Final1y,' accord1ng to 
pre 11'm f na r y st a t 1 s t 1 c s r e ce n t 1 Y pub 1 1$ h e d b Y 1 CAO, 
total non-schedul ed passenger-Kms perforlfled throughout 
the wOl"'ld fncreased by an estfmated 6% fn 1984. See' 
·PerfOr"ntance by Charter Operators Improved in 1984", 
J'CAO Bull. at 29 (July 1985). 

........... \ 



·r.'-.:-c·~ • .. - -; ... 

o 

.' '0 

< , 

311 

compared to 1981. 16 Ont he Nor th At 1 an t 1 c • h 0 w ev e r ,~ 

non-scheduled traff1c fncreased by almost 25%; the last 

fncrease having occurred in 1977. This hfgh fncrease in 

charter rate on the North Atlantic can be attributed in part 

to the strength of the American dollar wh1ch increased 

United States travel to Europe to take advantage of- a 

cheaper European vacation. 17 

In general, the most significant factor contrfbu

tfng to expanding and developing the importance of interna

t i on a l non-schedu1 ed a f r se rv}c es ha s been the cha nge 1 n 

demand w1thin the international ma;ket. 18 In Europe and 

the North At1ant~c (the two major markets where most of th1s 
", 

\ 

d e v e 1 0 pme n toc c u r r e d ) the pat ter n wa 5 the sam e ; . cha rte r' 

services met a demand that was not met by existing scnedl.lle-d 

services. The increase in disposab'le 'income~ has led to ·.the-

growth of the market for personal travel, as Qp'posed ta 

. , 
16. Intra-ECAC charter trafffc totalled 3.3 mill fon 

passengers or about 46'-' of a11 fntra-ECAC passengers. 
See ICAO Bull. (July 1984) at 23; supra note 14. 

17. Kozfcharow. "Charter Revfval Forces Fare Revisions", 
Aviation Week & s%!ce Tech. at 35 (Mar. 7, 1983); 
supra note 1l,at 3 . 

18. Wassenbergh, Public International' Air Transgortat1on 
Law in a New Era t Deventer at Sl efSëë. (197 J; ICXO 
Background Documentation, ~ c • t no 4, at 1 !! 
seg.; Scoutt & Costello. op. cft •• not ,at 15. 

( 
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business travel upon. which scheduled services chiefly 

rel ied. For a 1 arge proport1oft of such travell ers, the most 

fmportant consideration was ~Aw the priee of air transporta

t1on. 19 The fact that the' scheduled carriers maintafn 

year"round regular services, allowfng flexibility in a 

traveller's plans, operate durfng off-season periods with 

rather low load factors and have to shoulder h1gh personnel 

costs, kept their tariffs relatively hfgh. This situation 

enab1ed charter operators to offer air transportation at 

substant1ally lower fares 20 to the extent that the word 

'charter' became synonymous with cheap fares. Furthermore, 

charter transportation has been instrumental in the develop

ment of international mass tourism whfch has assumed 

considerable economfc and social importance for a 1 arge 

number of developed and developing countr{es. 21 S'Ince 

these transformations, the leisure traveller (especially the 

19. Maseffeld, ·The Afr Charter Challenge", Fl1ght 
International at 549 (Apr. 5, 19-73), 

20. Det1ère. "Compet,it1on Betwèen 'Schedul ed and Charter 
Services". nA 8ull. at 247 et seq. (Mar. 19, 1973); 
id. i -

21. Internationa1 S.YmpDsfum on "Air Charter Transport and 
Its Impact Upon Tourism·,· held at Taormina from 19" to 
21 Nov. 1976, Mi1ano at 111 (1~77) (here1nafter cited 
as Symposium on Afr Charter). For a $ummary of this 
Symposium. See 2 Air Law at 183 "et seg. (1977). 

. "'= -
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tourfst) has increasfngly become the dominant user of 

\ passenjer air transport, with less emphasis on such sche

duled servfce characterfstfcs as frequer'tcy, flexibility and 

on-demand aV'allabflity. 

There f5 one problem of terminology that would be 

clarified here; ft 1s the use of the terms "non-scheduled" 

and tlcharter". lt seems that the difference between the two 

terms fs ma1nly of a political nature, since ft has been 

contended that "non-scheduled n 1s a publ fc law term. whil e 

"charter" 1s a private law term pertafning to the contract 

between an air carrier and a charterer. 22 However. ft 1s 

apparent that they are not identical ta each other. as non-

scheduled air transport services fnclude a11 services wh1ch 

are not scheduled in nature. inc1 uding air taxi, human1-

tarfan and emergency operations. prfvate fl fghts and. of 

course, . charter serviceS. Undoubtedly. services , 

<:ompose the main part of non-scheduled services. This 15 

the reason why the terms "non-scheduledl' and "charter- have 

come to be used interchangeably in col1oqufal language. 

beç'âUsé'''--~h'e pol icymakers are mostly concerned with f11ghts 
1 /' 

1 CAO Background Documentation, op .• cit., note 3, at 
Hi; Assum, International Air Cha.rter Transportation: 
Its Legal Regulations and fmpllcations; unpu61ished 
tliisis, McGill University at 3 (1975). However, s1nce 

-1955, the term ·supplemental· carrier was used in the 
U'.S. See Sundberg, op. cit •• note l, at 124. 

" 

-< 
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performed for compensatfon and, of course, the essence of 

charter 15 the payment by the charterer for the use of the 

afrcraft or part of ft. 

For the purpose of thfs work, the terms nnon-

scheduled", "charter", "supplemental" and hirregular" 

servfces are used synonymously, specfffcally meanfng fnter

national non-scheduled commercial air transport services. 

SECT ION II - THE REGULA TORY FRAMEWORK OF 1 N'TgRNAT IONAl AIR , 

CHARTER TRANSPORT 

S f n c; e th e m f d .. 1 960 1 s, non - s ç he du 1 e d t r ans po r ta t f 0 n 

grew to represent a sfgnificant proportion of total trafffc. 

In so d01ng, ft had substantfal effects on the industry of 

a v 1a t f 0 n a s a wh ole . 1 n an env f r 0 n men t wh e r eth e r e wa s 

1 ittle basiC change fn the nature of scheduled air service 

regulatfon, afr charter policy provided, from thfs tfme on. 

a sensitive barometer of internatfonal policy evolution. 

Charter operations became not merely a measure of 

change' ta the marketpl ace but hel ped to promote that change, 
, ~ .. , 

1.e. by vfrtue of thefr 1ndependence ~rom scheduled opera-
) 

tions •. they introduced new componentsffn a dynamfc system. 

bath operatfanally and at polfcy level, most 1mportantly. 

although ·outsfde the system, thefr presence fmpacted on 
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entry. desfgnatfon, capac1ty and pricfng".23 

Due to the 1ncreas1ng importance of charters, each 

State fel t the need to regulate and provfde for them. As 1s 

wel1 known, the provisions of Article 5 of the Chicago 

Convention al10wed international non-scheduled air services 

to be operated wfthout formal bflateral agreements. 24 In 

addition. due to the lack of a uniformly accepted deffnftfon 

of what "non-scheduled services tt are. each State has been 

relatively free to determine the scope of the second para

graph of Article 5 and its regulatfons under th1s provision. 

For thfs reason, paragraph 2 of Article 5 has almost become 

inoperative 25 and hence the governments remafned free to 

impose unilateral restrictions concern1ng air charters. 

It 1s thus interestfng to note tfJat over a period 

of Sl>.me 40 ye ars 0 n 1 y (s i ne e Ch 1 ca 9 0 l 944) r e 9 u lat ion s h a ve 

been promulgated to restrict the operations of air charters, 

have then been mod1fied to attenuate the restrictions 

1mposed, and finally tend today to give charter transporta-

23. 

24. 

25. 

Hammarskj 01 d, 
Governmen ta l 
(May 1980). 

nTrends in Intèrnat10nal Aviation and 
Policies", Aeronautfcal Journal at 144 

For the fnterpretation of Article 5, 'see infra Section 
V of th1s Chapter. 

, 

Haanappel, priCin., and ca~ac1ty Determination in 
International Alrransport.luwer at 15 (1~84). ----
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tion the r1ghts traditional1y granted to scheduled services. 

The trends and reversals in charter po"cy are partic~'arly 

clear when one cons1ders international regulatfons in 1urope 

and in the United States, and particularly over the(North 
\ 

Atlantic. 

Regulatfons in Europe 

As seen above, the legal regime for charters 

establ fshed by the Chicago Convention has left the con trac

ting States free 'ta app1y the conditions and limitations 

they deemed necessary. Apart from' a few exceptions like 

Belg1um, whfch total1y prohfbited charters, ft can be sa1d 

that -the European attitude towards charters was 1 fberal. 

When ECAC was established in 1954, n(t)here was ••• 

general agreement that non-scheduled commercial air services 

should be allowed freedom of operation within Europe without 

prior permission From governments 1f suc~ services dfd not 

compete with e-stablfshed scheduled services a
• 26 Thus, as 

long as charters were not competfng wfth scheduled services, 

they were to be allowed wfthout prior governmental approval. 

Neverthe 1 es s,. the Sta tes were , eft free to determ1 ne wh 1 ch 

26. ICAO ~ecommendatfon No .. 5 of the Conference on 
Coordfnation of Afr Transport i~ Europe, ICAO,. Doc. 
7 5 ~ S -C A tE Il a t 11 (1 954 ) • ~ 

~, ; --; : ~ ~-!"--~ 
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operations would threaten (cheduled air services. 

In 1956, ECAC m~~b~~\ adopted a -Multilateral 

Agreeme~t on Commercial Rfghts of Non-Scheduled Air Services 

fn Europe", or the so-cal1ed "Paris Agree~ene.27 The 

purpose of the Agreement was t~harmonfze the policy'of the 

contractfng Parties, fnsofar as charter air transport was 

concerned, by abol1shing certain restrictions and liberatfng 

air traffic. In practfèe, however, the Paris Agreement 

permftted prior governmental approval for non-scheduled 

services except in certain narrowly def1ned cfrcum-

stances. 2a It was more lia formal commftment to promote 

l fm1ted charter travel than an effective change in the 
\ 

existing regulatory system".29 

The scope of the 1956 Paris Agreement is very 

lfmfted. The crfterion used to determine the freedom of 

27. 

28. 

29. 

For the text of the Agre~ement (wh1ch was sfgned at 
Par f s on A p r. 30. l 9~5 6 ) , se e 1 CAO 0 oc. 76 95 (1 95 6) 31 0 
UNTS 229~ Matte. (Treatise on Afr-Aeronautfcal Law, 
Carswell at 683 et seq. ll9Srr.- -

Prior approval 1s n"ot requ1red if the servfces: carry 
six or fewer passengers on an occas1onal basfs; air 
humanitarfan or emergency in nature; are Rot operated 
more than once a month b-etween a pa 1 r 0 f 1 po f n ts; 0 r 
are between regfons wfthout a -reasontbly dfrect 
connectfon'" by sç~eduled services (Article 2). 

Kamp, Afr Charter Regulation - A Legal z Econ)omic and 
Consumer Study*;"'New Yor~ at '~9 C1976r. 

l ~ \~ 
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charter air transport 15 the extent to wh1ch thfs freedom 

would harm the scheduled air services: Large-scale pas'se-n

ger non-scheduled trafffc 1s 6n1y, l1beral1zed n~etween 

~eg1ons wh1ch have no reasonably direct connectfon by 

scheduled afr services·. 30 In sum. the Agreement does 

not affect the vast majorfty of charter flfghts wfth1n 

Europe and 1s totally inapp11cable to charter f11ghts 

servfng points outs1de Europe, s1nce 1t is only a regfonal 

arrangement. Psychologically speaking, however, this Agree-..... 
ment proved to be sfgn1ficant in that ft has shown that it 

... 
1s possible to tackle on a multl1ater~l basfs even the 

commercial aspects of civil aviation. ~l 

One of 'the most fmportant effects of the_ Paris 

Agreement has been a considerable rfse in Inclusive Tour 

--------- -.-.. --~ 
30. Article 2 of the 19S6 Paris Agreement •. 

3f. . Johnson, "Rights in Afr Space", in Vl'asic and Bradley 
Eds •• The Pub14c International La~ of Air Transport, 
Mc G 111 Tnl ver s f ty a ~ 11 ; (l 91 ~ ) • 1 n th f s re g a r d J 0 n e 
should remember that in Harch 13, 1971, five Gtates 
members of the Association of South East Asian Nations 
(ASEAN-Group) concluded the "Multilateral Agreement on 
Commercial Rights of Non-Scheduled Air Services Among 

'the Assocfation of South .. East As1an Nations" at 
"enfla. In brief, fts terms are phrased fn a sfm1~ar 
way to t~e 'Pari s Agreement; tTowever. the cl a.use' 
favour1ng p~ssenger transport between reg10ns lackfng 
reasonable access to sch~duled services fs not 
conta1ned in thfs Agreement (Article 2 of the Manlla 
Agrè'ement) • 
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Charter (ITC) traffic w1tthfn ,Europe. 32 Sfnce tnfs type 

of charter was usual1y performed on routes wh1ch were not 

served by scheduled services, and by its nature did not draw 

passengers' away From sche~uled carriers. 5uch trafffc has 

been included wfthfn the scope' of the Agreement and hast 

thepefore, been subject to a rather liberal reg1me. The 

9 1" 0 w f n 9 i m p, 0 r ,t an ce 0 f IT C son 1 n"t r,a - E u r 0 p e an r 0 u tes wa s 

d1fficult W ignore, and in 1961 ECAC recommended that its 

members It s hou1d continue to adopt a liberal attitude toward 

f 1 f 9 h t s ex c 1 u s ive 1 y r' e s e r v e d for i ne 1 u s 1 veto urs " • 33 l n 

this regard, one has to remember that although the text of 

the Paris Agre~ment conta1ns only a modest lfbera11zat1on of 

the types of non-scheduled trafffc, sUbse,quent ECAC reeom .. 

mendations and national po11cies proved very favourab1e to 

the large-sca1e dev~lopme~t of ITCs. 34 

Inclusive Tour Chartérs began developfng in the 

early 1950'5 first in the United Kingdom, tnen in the other 

European countrfes, and they became the dominant form of 

32, Oriseo11, "The Rolë of Charter Transport in Intern, ... 
tional Aviation", Afr Law, Vol. 1, No. 2 at 76 
(1916). 

33. Recommendation No. 6 of the Fourth Session of ECAC, 
Doc. 8185, ECAC/4-6 (July 1961). 

34. See Mj!rx. 012' c1t., note 4, at 142; Haana.ppel,..2!.:. 
c 1 t .. , note 5. a t 1 27. -

.' 

',' , 
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charter travel. Tbe main feature of 5uch type of charter 

trafffc 15 that the charter part~cipan'~ 'must purchase a 
t_ ''1 

package dea1, inçluding both round trip air t,..ave1 arld , , , 

ground arrangements, 5uch _ as hotel accommodation, car 

rental, excursions. etc. Over the years. ECAC recommenda-

tions have to a large degree been successful in harmonizing 

the ITes regulatio,ns and rul'es amongst the different 

European States. However, whl1e this type was very success

f u 1 \Ii i t h i n the E u-r 0 p e - Me dit e rra A e a n reg ion, i t s ~ i 9 nif 1 c a ne e 

was lim1ted between Europe and North America" mainly due ta 

r est r f c t ion s pla c e don t h em b y S ta tes f n bot h reg ion s • 

The major developments in non-schedul ed transporta-

tian started in Eu rope at the end of the 1960' s and beg1n-

ni ng of the 1970's. 35 At that time, schedul ed carriers 
-~. /) 

were sw;;thin g ta wide body aircraft, and the f r old eQufp-
, 

ment wa s fo r sale. In addition. the 1ncome of the European 

population had atta1ned an optimum s1nce the war and 

hOl,1days were being extended. To meet the se changes, the 

United Kingdom introduced the Advance Bookfng Charter (ABC) 

and was followed by the other European countries. The main 

cha ra c ter 1 st f c s 0 f ABC s c'a n b e s umm e d a s fol 1 0 w S : 3 6 

35. See, e.g., Scoutt & Castello, op. cft • .., note 5, at 17 
e~. se9:; "Marx, op. cit., not,e a, at 142. 

36. See, in general, Lowenfel d & Mendel sohn, "Economies, 

~ 
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(a) The full capacity of the aircraft 15 
chartered by one or more charter 
organizers. 

(b) The charterer(s) putes) together (a) 
group (s) of charter p~ticipants . .... 

(c) The charter participants·. must book 
and pay their (round trfp) f1fghts in 
advance of departure. 

( d) A prescribed 
j ourney from 
portion to 
portion. 

minimum duratfon of the 
departure on the outward 
arrival on the inward 

In general, the advance and payment periods vary between one 

and three months. However, such periods over -the years 

showed a tendency to be shortened. Usual1y there 1s a 

system of non-refundable deposits made by charter part1c1-

p(lnts. Finally, ECAC has a150 been successful in harmoni

z-ing its member States' regu1atfons and rules pertafning to 

Ases. 

Regulations in the Unite.d States 

Prior to the mid-1950's, there was no real need to 

deve10p regulations applicable to internatfonà"l~ nôn

schedu1ed operations since.· most passengers were tra\tell 1ng 

on busin'e"Ss us1ng scheduled air services. However, by 1955 

(continued from previous page) 
Pol1tics and Law: Recent Development in the World of 
International Air Charters·, 44 J. Air L. & Com. at 
484 et seg. (1979); ECAC/INT.S/12 Report (1981); 
Matte-;-op. ch., note Z7, at 153 (footnote 105). 

-. . 
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the CAB expressed fts desfre to lfberalize charter opera-
-.-

tians in fts "Large Irregular Afr Carrier Investfga

tfon n
•
37 The trend to lfbera1ize char'tèl" rules continued 

dur1ng the following years, as the CAB reffned its polfcy 

and 1t s r e qui rem en t s • 1 n 1 959 , a sac 0'11 se Que n c e 0 f a cou r t 

ru11n9 (1n American Airl ines v. CAB )38 1 imiting the use 

of exemptions for supplemental carriers, the CAB decided to 

issue certificates of conven1ence and necess1ty instead 

of granting exemptions; in substance, however", the regfme 

remained the same. 

Part 207 of the CAB Economie Regulations had 

l1mfted non-scheduled carriers to the transport or bona fide , 

groups engagfng the ent1re capacfty of the afrcraft; this 

1 n fact establ fshed the /JAffini ty" ru 1 e. Thfs limitation, 

however. ra f sed sorne prob 1 e~ f n the enforcement of the 

rules, as cl ub s were fo rmed for the simpl e purpose - of 

creating a 'prior 'a ff in 1 ty • for the travel1 ers to ehl-bl-e 

37. 

38. 

The ~ec1sion of -CAB after thfs fnvestigation was to 
encourage the survfva\. and growth '·of supplemental or 
frregular carrters. See CAB, Docket No. 5132~ quoted 
in Goldklang, -Transatlantic Charter Polfcy - A Study 
f n A f r 11 n e Reg u 1 a t 1 0 n • J ,28 J. A f r L. & C Olft • a t 1 09 et 
~e~ (196 2 ) ; se e al soT an e j a J A 1 r 1 f ne s 1 n T ra n s ft 1 on, 
TO'rO"nto at 50 (1981l. . t 

Atne~fcan Afrl1nes, Inc. vs. ~, 235 F. 2d 845 (D.C. 
~fr. 1956). . , 
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them to take advantage of the low fares offered. 39 

Paradoxical1y, the rules governfng Affinity Group Charters 

were '1 argely based upon those establ i sh-ed by IATA, the worl d 

Assoc1 ation representfng the schedu1 ed carriers. They were 

developed in the \ form of IATA Traffic Conference Reso~JQJ:l 

045 (Passenger Charters)40 in an effort to protect 

schedu1ed'a1r services. The real significance of thfs 

Resolution lies in the fact that many of its provisfons have 

been 1ncorporated into the various national regulations and 

hence also appl ied to charters performed by non-IATA. 

a1rlines. 

IATA Resolution 045. wh1ch has been rev1sed on 

several occasions, stipul ates that charter con tracts shal1 

be with one charterer, who (1n the case of aff1nity 

charters) may sell space on the chartered aircraft to a 

group whfch has "principal purposes, aims and objecttves 

other than travel and suff1cient aff1nity exfsting prior to 

the application for charter transportation to distingu1sh ft 

and set' ft apart from the general p~1iclt, ~ubJect to 

39. For more detal1s, see Goldklang, op. cit., not~ 37, at 
125-127; Marx, op. -cft., note 4, at 13;-1-36. 

40. A Traffic Conference Meeting was convened at Bermuda 
f n November 1948, where certa in propo sa 1 s rel a t 1 ng to 
charters were adopted ta be fssued as Reso1utfon 045 
on April 7, 1949. See Sundber9~ op. cit., noté 2, at 
102;- Goldklang, op. cit., note 37. at 105 et seg. 
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numerous detalled conditions and restr1ctions. 41 In 

fact, Resolution 045 severely limited the scope of charter 

operatfons, mafnly due to the plane-load concept and the 

no-resale of seats rule. 42 As the ye ars we n t b Y , th f s 

Resolution became even more arbitrary and comp1ex, proving 

the theory of one legal scholar that "law is the only 

profession which records 1ts mfstakes carefully. exact1y as , 

they occurred, and yet does not fdentffy them as. 

mf stakes". 43 

The "prior aff1nity" rules had been enacted in the 

United States for the exc1us+-ve protection of scheduled 

s.ervices, but the deve10pment of aviation required a revf-

sfon of the existfng concepts. From the beg1nn1ng of the 

1960 1 s. the CAB started to adopt a more liberal internation

al polfcy toward charters,44 r-esulting, inter al1a, in a 

41. ICAO Background Documentation, ~ cft., note 3, at 
9-10; Haanappel, op_ cft., note 25"". at 128-129. 

42. See Paragraphs 1, 4 and 9 of IATA Resolutfon No. 045. 

43. Elliot Smith, "Conference on Teaching of Law in 
Lib e r a 1 Art s C u r r 1 cul um", 3 9 J. Am. J u d 1 c a tu r e Soc 1 y 
a t 47 (N 0 v. 1 9 54 ). , 

44. Keyes, "The Transatlantfc Charter Policy of the United 
States", 39 J. Afr l. & Corn. at 219 et seg. (1973). 

, ,·'ï ·t·'!'~'j.. 
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permission for "Split Charters" in 1964. 45 Authorfty to 

conduct a Split Charter involved the right for more than one 

chartering entity to share or split the whole capac1ty of a 

chartered a~r:raft. as opposed to the concept of a plane

load charter. This ~ype of charter was made necessary as a 

result of the s1gni·f1cant increases in afrplanes capac1ty 

when jet aircraft were used by the chartering 1ndustry. 

However. ft has to be remembered that these charters were 

still affinity groups (1.e. members of a club. socfety, 1 

university, etc.) but the decision "marked the beg1nning of 

he1ghtened competition between supplemental and scheduled 

carriers for tour1st travel over the North Atlant1c H
•
46 

A major breakthrough in cha~ter transportation 

occurred in '1966 and 1968,47 w1th the CABls author1zation 

45. 

46. 

47. 

\ 
CAB, Transatlantic Charter Investigation, 40 CAB 133 
(1964) . 

.-
Lowenfeld & Mendelsohn, op. c1t., note 36, at 481. 

It should be noted that the U.S. courts upheld the 
valfdity of ITes for domestic transportation in 1966 
(American Afrl1nes, lnc. v. CAB, USCA. 9 Avf. 18.230, 
D.C. Cfrc., July 19, 1966)-;-but rejected them for 
foreign traffic. In disapproving ITes for foreign 
transportatfon y the Court of Appeal s found that the 
CAB had exceeded i ts authorf ty fn bl urrf n9 the 
dfstfnctfon between fndfvfdual1y tfcketed ~nd bulk 
transportation (Pan America" World A1rways v. CAB. 
USCA, 2nd Cfrc.~u1y 20. 1967, 10 Avr. 17.3m. 
Final1y. the Congress adopted an amendment to the FAA 

- and author1zed Foreign ITCs 1n Sept. 1968. 

~; 
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of Inclusive Tour Charters (ITCs). The development of IrCs 

i n tn e Un 1 te d St a tes th u s b e 9 a n mue h lat e r th a n 1 n Eu r 0 p e , 

~nd never became a significant factor on the American air 

travel scene. The main reason far that was the fact that 

the CAB put numerous restrictions on the performance of 

ITCs. Amongst other things, a three overnight stop require

ment prevented the growth of European-type point to point 

ITes. Over the years, how.e.ver, the American policy towards 

charters was becomfng more and more liberal, but the 

'affinfty' concept was still too harsh for the non-scheduled 

carriers. In an attempt to eliminate th1s requirement of 

'priar aff1n1ty', thé CAB adapted the so-called Travel Group 

Charters (TGCs). This new type did not require any aff1nity 

between the travellers. but the regulations still required, 

. inter al1a. an' advanc'e book1ng period of 90 days, a minimum 

group of 40 people, 'a minimum stay of 7 days, pro-rata 

pr1c1ng and bonding by the organ1zers, ta protect the public 

against defaults. rh e TGC wa s ac cep te-d by the Amerf c an 

cou r t s • 48 but • p e rh a p s bec au seo f f t S C om pl ex 1 t f es ••• ( 1 t 

was) very nearly a stf11-birth".49 The 'alphabet gamet 

went on wi th two other experiments by the CAB, the One-Stop 

48. S&e Saturn Airways, Inc. v. CAB, 483 F~ 2d 1284 (D.C. 
e 1 rc o· 1973) • -

490 bowenfeld & Mendelsohn, op~ cit., note 36, at 482. 

", 
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ln..elusive Tour Charters (OTCs) and the ASes. The OTCs were 

very s1mi1ar ta Iles, but they only requ1red one stop 

instead of the three needed for ITes. 50 As to the ABC 

concept, the CAB approved th1s type of charter with the vfew 

of eventua11y repl acing both Affini ty Group Charters and 

TGCs. 51 

It seems that the Affi ni ty Group Charters, the 

predominant type of charters on the North Atl antfc for 

a1most 20 years (1953 to 1972) are now far less common than 

1 n the pa st. It was evfdent that the volume of trafffc 

moving on pro-rata afffn1ty charter f1fghts had made 1t 

virtually impossible to enforce the regulatfons in a number 

of States. It was als-o w1dely recognfzed that the afffnity 

concept was inherent1y di scriminatory against those who did 

not be10ng to organizat1ons with enough members to qua1ify 

as charterworthy. For these reasons, the United States CAB 

withheld approval of IATA Res~lution 045 in June 1972, thus 

making its provisions inapplicable ta, inter alia, the key 

50. 41> Fed. Reg. 34.089 (J975). former 14 C.f.R. Part 
318.A. The OTe was a1so upheld in courts, see Trans 
World A1rUnes v. CAB, 545 F. 2d 771 (2d Cfrc. 1976). -

51. 41 Fed. Reg. 37.763 C19,76). f.or_mer 14 C.F.R. pa,rt 371. 
See infra for more detafls. ' 
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North Atlantic charter market. 52 The CAB, fn fts 

d-1 sap pro val 0 f the Res 0 lut ion , fou n d t h a t 1 t f m p e d e d 

carrfer"'s from meeting the increasing demand for low cost 

mass air transportatfon and waSt therefore, inconsistent 

"wfth the development of a sound overall air transportation 

system n
•

53 At the sa me tfme, the United States, Canada 

and ECAC member States took measures fntended event-ually to 

phase out affinity groups and ta replace them wfth non

aff1nity groups as the main form of charter on the North 

Atlantic. These meaSUres then took the form of a Declara-

tion of Agreed Pr1nciples for North Atlantic Charter F1ights 

or the so-called "Ottawa Declaration of 1972".54 In 

p~rsuance of this Declaration, Canada, the,United States and 

a number of ECAG member States introduced non-afffnity group 

charters on the North Atlantic in 1973. This new category 

of non-scheduled operations, termed (as was shown) ASCs by 

Canada and several ECAC 'member States and TGCs by the United 

States, was origfnally fntended to replace aff1nity charters 

on the North Atlantic complete1y by the end of 1~73. 

52. Of course, the Resolution 1s still valid in sorne 
areas, but no longer in key markets such as Europe and 
North Atl antfc. 

53. CAB Order 72-6-91 (Jun. 21, 1972). 

54. S1gned at Ottawa in October 1972 by Canada, U.S.A. and 
ECAC member Sta tes ~ 68 Dept. eSt. Bull. 20 (19731.,. 
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However, only Canada adhered to this date. 

The phasing out of the Aff1nity Group Charters 

started ear1fer in Europe than in the United States. After 

1973, European orfgin "prior aff1nfty" charters dropped 

s~arply in number and ECAC urged its member States to 

terminate a11 of them by the end of 1975. 55 In the 

United States, howe.ver, the situation was not the same. 

A 1 th 0 u 9 h the y a c tua 11 yin te n de d t 0 da S 0 , t h..e Ame r 1 c ans 

could not fmmediately elfminate "prior aff1nity" groups on 

the North Atlantfé. The reason lies in the fact that, 

whereas ABC proved to be successful and very popular ta the 

genera1 public in Europe, the American TGe never became 

widely accepted. .The varying degree of success encountered 

by the two types of ,non-affinfty charters may be partly 

attributed to dètailed differences in regulatfons. Whereas 

the ABC cast 1s a ffxed priee set by the charter organfzer, 

the fi nal TGe price was to be pro-rated among the nulTlber of 

participants on departure. Un 1 i k e t h~ TG C , - the ABC 1 s n.. 0 t 
, 

subject to cancel1atfon if there are insuff1cfent passengers 

prior to departure. In other words, under the AB'C rules ft 

i s the 0 p e rat 0 r wh 0 b e ars the ris k 0 f f n s u f f f c f e n t de man d 

55. ECAC was further instrumental in harmonfz1ng the ABC 
ru1 es of di fferen t European countrfes. See ICAO Doc. 
9044, ECAC/INT.S/5 (SP) (Nov. 1972); ECAC/ECO-11/7 
(Apr. 1974). 
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and passenger cancellatfon, whfle accordfng to TGC rules ft 

was the passenger, who bears the r1sk. 56 Furthermore, 

"' the ABC rètafler may wfthhold his commission at the time of 

sale, whlle the TGC reta11er was only compensated after the 

fl f ght. Due to these rul es, the marketf ng of the Amerf ean 

TGC was extremely restrictive and dffficult. In 1976, the 

Uni ted States CAB. therefore, adopted the European-type ABC 

(for an experimental period of 5 years) whfeh would enable 

the organfzers to market thfs type at a f1xed priee. This 

type of charter was fntrodueed by the CAB. with even more 

lfberal rules than/those applicable in Europe, to eventually 

repl ace TGC and Aff1 ni ty Group Charter. Comi ng to a maj or 

decisfon ,in 1978, the tAB announced that ft fntended to do 

away "wfth the enthoe alphabet game of ABCs, OTCs, TGCs and 

even affinity charters and substitute for all these a single 

Public Charter".57 

56. 

57 .. 

For the purpose of this work, a special emphas1s 15 

For instance, ff the TGC organfzer was only able to 
fil1 up 90S of the ehartered aireraft or part thereof, 
the passengers woul d have ta pay for 0 the unoccupf ed 
lOS of the seats. Al though the CAB rel axed fts rules 
toward 'TGe fn 1973 and' 1974, the system remained 
ba:sfcally the same. See CAB, "Notice of Proposed Rule 
Mak1ng". SPOR .. 35. 39 ,Federal Regfster at 10915-17 
(Mar. 1974); TGC Regu1ati'ons. 39 Federal Register at 
2934$-50 (Aug. 191t). 

14 C.F.R. Part 380 (1979). The Ffnal Rul~ was adopted 
14 Aug., effective 15 Aug. 1978. 

',. ,1" ~~. 
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gi ven to the concept 0 f .. Pub 11 c Charter· 1 s f nce 1 t 15 

consfdered the most 1 fberal type ever 1ntroduced in the 

field of charters. As of January 1. 1979, ·old-rule 

charters· S8 were revoked and Part 380 of the Federal 

Regulatfonsc legfslated the' "Publ fc 

feeling of urgency was such that 

Clla rters Il • The CAB 1 s 

an "emergency blanket 

wafver N was granted to "al1 U.S. and forefgn direct and 

indirect afr carriers authorfzed to opera te passenger 

charters".59 Member O'Melfa (as sole dissenter to thfs 

wafver decfsfon) described ft as a "cavalry charge 

.gesture.; 60 it rema1ned in effect until the formaT 

"Public Charter" dec1sfon replaced 1t in broadly s1ml1ar, 

but permanent terms. 

Part 380 of the Federal Regulatfons def1nes ·Public 

Charter~ as a ·one-way or round-trfp chart~r to be performed 

by one or more direct air carriers, wh1ch 1s ar.ranged and 

sponsored by a charter operator and whfch m~ts the requ1re-

58. 1 t shoul d be noted tha t c'ha rte rs 
t'fonal institutions and charters 
were reta i ned. but subj ec ted. to 
the new Public Charter ruTes. 
380.17, Part 380.18. 

condu'cted by educa
for special events 
a large extent, to 

See 14 C.F.R. Part 

59. The waiver (From charter restrictive rules) WIS 

60. 

, 9 ranted f,o r a tempo rary 90-day per 1 od beg 1 nn f ng 1 9 
April 1978. See CAB Order 78-4-122. 

CAB Order 78-4-122 at 6. , ), 
, 
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ments set forth fn sub-part B of thfs,..t,art". The main 

character1st1cs of thf s new liberal charter type May ~e 

summed up as fol1ows: 

(a) There can be intermingling of 
passen~ers of differe~t charter 
type s. 

(b) There are no advance booking and 
payment requ i remen ts wi th res pee t to 
passengers partic;1patfng in the' 
charter. 

(c) No requfrements for g~ound accommoda
tion or length of stay rules. 

(d) The departing flfght and returnfng 
flfght 'of a round-trfp charter need 
not be performed by the same direct 
carrfer. 

(e) The sale of one-way charter, (the 
ff rst tfme that anythf n9 but round-
1; r fr_ sa 1 es ha d b e en perm f t te d). . 

(f) Selective priee disco'unts and a 
var f e ty 0 f 0 the r 1 ne r e a ses f n 
f1 ex" b il i ty • 

A minimum contract size of 20 seats (between direct air 

carriers and charter oper"ators) 1$ however retafned. osten

sfbly contfnufng the distfnctfon between scheduled fl fghts-
'1--------" 

and ·Pu.bl1c Chartt:!rs·. In addition, 1.t seeRts toat the 

second important feature to keep thfs df,stinctfon, fs the 

uSet of an fntermedfary '(the charter ,operator') between" the 

61. Al though the pa sse:ngers. m\ls t be excl us f ve 1 y ch~ rter 
partfcipants, other persons (e.g. operator 1 s parents, 
e.pl~yers. off1cers. etc.) are al10wed to part~efpate. 
on a fre~ or red~ced bas1s. .. 

:; 
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Ho'Wever. ft shou'd be 

re~11zed that even th1s d1~ference has been w'atered down. 
,--
S;nce September 1979. the CAB has al10wed Public Charters to 

---., he sold dirèctly by the air carrier to the f-ndiv1dua1" 

passenger. 62 

In thfs regard, one shpuld also mentJ'-on that the 

grant of schedu1ed authority to supplementa' or non

scheduled airlines i5 now permissfble in the United States. 

Sinca September 1978, sorne of the large supplemental s )ave 

recefved. authorfty to operate fnternatfonal scheduled routes 
. 

and are n"w pérformfng scheduled services in addition to 

thefr charter serN1ces. 63 F1nally. the sùbseq~ent 

introduction of ,"Part Charters" 64 '" authorfty (en 1 Ja~uary 
!> • \.,,\. t, 

1982) has helped virtually to make redundant the distinction 

between scheduled and non-scheduled transpo-rt fn the United 

States - and heftce fer charters between the United States 

and fts liberal b1~ateral partners. 

62. " In thfs case, however, there 15 still a 7 day'advance 
tfcket purchase rule. See Parts 207 and 208 of the 

. CAB Economie Regul at1on~. 

63. Capftol Internatfonal was ~,~warded rfghts" between 
8russels .. Bo~ton/Chfcago/New -'Vork; World Airways 
between Amsterdam-Baltfmore/Ch1cago/Detro1t/New York 
.and Oakland. See CAB Order 78-9 .. 2 (Sept. 1.1978). 

64. The carriàge of charter passengers 'with scheduleê1· 
trafffc on one,sfngle scheduled flight. 

• 

• 
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Ta conclude thfs section, one can point out that 

the trend to ever moi-e liberalfzation. of international air 

charters w~s signiffcallt for the North American, North 

At 1 an tic and E,u r 0 p e a n mark e t pla ces. However, in trlany other 

regfon's and countrfes, governments felt un~ble to accept and \ 

ap,prove such developments and ttrerefore the1r attitudes 

towards charters remafned much more restrictive. 

SECTION III - FROM UNILATERALISM TOWARDS BILATERALISM IN 

INTERNATIONAL NON-SCHEDUlED ~:IRANSPORT 

Wfth fnternati onal charte r trafffc 
, , 
subject \ to 

unl1aterally-flllposed "règulations, conditions or lfmfta

tiOllS", a wide variety of regulatory polfc1es affecting 

non-scheduled air services presently exists. These regula

tions range from absolute restriction ta a large measure of 
- 1 

freedom. Neverthel ess, as a result of restr1ctf ve fnterpre

tat10n of Article 5 of the Chfc-ago Convention, most of the 

international charter fl ights are sUbject to priar gOVern

mental approva1. 

The only exception to thfs requfrement of priQr 

permisslcn may be found in two regfonal agreements (Le. the 
" 

1956 Paris Agreement and the 1971 Manil a or ASEAN Agree .. 

ments) wh1ch exchange trafffc r1ghts for non .. scheduled air 

'. , 
" 
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servfces. 65 However. as was previously mentioned. those 

two Agreements, are tao 1 imfted in scope to have an important 

effect on jnternat!'tonal charter operations. In this con-

text. it should pérhaps be remembered that during the first 
"t 

half of the 1950'5. ,very few States concluded bflateral 

agreements relating to 'l')on-scheduled air services and these 

are no longer in force rfow. 66 Apart from such excep-

tions, international air iharters are still generally 

authorized on the basis ot unilateral governmental regula-

tions. As .1\.. the se unil à'teral ly. imposed charter regul atfons 

may vary from one country, ta another. thére has always been 

cil very difficult 
.1 '. 

chofce-of"'lak question in these matters. 
. J 

In other words, which country·s rules .should govern a partf-

cular charter f1 i ght. Js it the rule of the country where 

the charter flfght commences (coltn-try oT origin {u1e}, or 
\ 

the r u 1 e 0 f the c <> u n t r y wh e r eth e cha;'t..e r fl i 9 h t ter m f n a tes 

(country of destination ru1e)? For exatnple, ff State A has 

one set 0 f r e 9 u 1 cl t ion san d St a t e' B h à s' a n 0 the r. m 0 r e 

rj----------
65. See surea (footnot~s 27 and 31) of this Chapter. 

66. See the UK·France Agreement (1950). the UK,-Switzerland 
(1952), France and Gerrnany (1955). - -However, these 
Agreements fafled to remove the prfor approval 
requfrements f9r charters. See Lichtman, NRegul arfza
t10Jl>(of the Legal Status of In,ternati'Qna1 Air Charter 
Serv1ces", 38 J. Air L. & Com. at 450 et seq. (1972). 
It should al so he nahd {Hat France concl uapd ch'arter 
agreements with Spain and Italy in 1948, '1949 
..consecut1vely. ,). . 
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restrictive set. which rules shoul d govern a -charter f1 ig-ht 
...-=---

From A to 8? The general practice has always been that the 

most restrictive set of rules should apply (the rule~ of 

Sta te B). Moreover, if the charter flight alsp served 

States C and 0 (both of which had rules s1ml1ar to State A), 

the restrictive rules of State B would stf11 apply. What 

this has meant 1 s that "the lowest common denominator, 1.e. 

the most restrictive ru1e, has tended ta domfnate". 67 

In the beg1nning of the 1970's, however, the United 

States started a new po11cy of concluding bllateral arrange

ments on international air charters. These charter arrange-
tJ 

ments took the farm of a temporary memorandum of under.stand-

1n9 (as was concluded w1th many Europ'ean countries)68 or 

alternatively, a b1'lateral non-scheduled air services 

agreement (such 

Jordan).69 In 

as concluded w1th Yugoslavia, Canada and 

a 11 suc h arr a n 9 e men t s the ~I cou n t r y 0 f 

6 7. Oriscol1, op. c1,t., note 3Z, at 78 .. 
, 

68 . The first Memorandum was concluded wfth Belg1um in 
Oc t . 1 7 , 1 97 2 t a' n d f 0 11 0 w e d b Y A Il s t r 1 a • Franc e J 

Germany, lreland, The Nettierl ands, Swftzerl and and th.e 
U • K • 0 n 1 y the A 9 r e ,e men t w i th F Tan ,c e con ta 1 n e d n 0 
provision on the coùntry of origin •• See Browne, "The 
l n te r n a t ion a 1 An 9 1 e" J 77 A e r 0 na ut i cal Jou r n a 1 a t 29 

6 9 . 
(1973). ' 

Only the Agreement wfth Canada nIAS 7824) is still in 
force. The Agreement wfth Jordan (TIAS 7954) was 
replaced by a ,liberal agreement in 1980 and the Agree
ment w1th Yugosl avfa (TIAS 7819) was r-eplaced by a 

, t 
'-, .. ".'. 

--



O· 

o 

337 

or1g1n n rule prevails thus assuring travel1ers origfnatfng 

in the United Sta tes of the appl fcation of the li beral 

American charter rul es and not by the often more r:estrf ctfvé 

rules of the country of destination (e.g. in the above 

example, the rules of State A would apply). 

The United States bil ate'ral trend on charters was 

the palpable result of the wording used in the 1970 tJixon 

Statement that: 

" The for è i 9 n l and i n 9 r i 9 h t s f 0 rI cha rte r 
s E}r~c e s s hou 1 d ber e 9 u 1 a riz e d, a s f r e, e a s 
poss le from subStantial restrictions. 
To ac.complfsh this. intergovernmental 
agreements cover1ng the operation of 
charter services should be vigorously 
sought, dist~owever. from agreements 
coverfng schedul ed services. In general, 
there shoul d be no trade-off as between 
scheduled serv;6e rights and cl1arte_r 
service rights." 

1 t i sin ter est i n 9 ton 0 te he r eth a t , n 0 ton 1 y d 0 est ,h e 

Un1te'd States take a strong and positive bJlatera" stand, 

but 1t is. also " an ti-multilateral1y oriented". Browne, 

Cha1rman of the CAB in 1972, 111ustrated"this point of v1ew 

by reason1ng that what proved impossible in 1944 at Chicago 

(in the infancy of 1nternational air transport), 1s hardly 

worth even initial attempts in today' s c~mplex air' traff1c 

(contfnued from previous page) 

70. 

Ber m u d a 1 ty p e a 9 r e e men t f n 1 97 7 (T lAS 93 64 ) • 

u. s. Statemen t on International Ai r Transporta tion 
Pol1cy, approved 22 June. 1970, 63 Dep't St. Bull. at' 
88 (July 20,1970). 

, " ~ 
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situation. He thought that J froll1 a praçtical point of view 

none of the objectives that are being handled bilaterally 
1)0 

Ce.g. capacfty, frequency, tariffs. etc.) 1s capable of , 
being handled multilaterally. Thus, he !Ointed out that 

" the mat te r S 0 f nu m ber 0 f car rie r san d ace s s t 0 var yin 9 

markets fs somethfng too closely identifie by all govern

ments with exchangeable benefits ta be derived" that they 

"cannot be lumped inta a multilateral understanding". 71 

On the contrary, ECAC used to encourage the conel usfon of a 

multllateral agreement on North Atlantic charters. It has 

always objected to its member States entering into bilateral 

non ... scheduled air service agreements with the United States. 

However. notwithstanding ECAC opposition, many European 

countrfes (slJch as Belgium, West Germany, France, the United 

kingdom, Th~ .. Netherlands, etc ••• ) have concluded bilateral 

charter arrangements with the United States. 72 

-In Bermuda II t provis1"ons rel ating to charters were 

1ncluded for the f1rst time lnto the scope of a, bl1ateral 
1( 

71. 

72. 

Remarks by Bro"lne, Cha1rman of CAB, before the Royal 
Aeronautical Society, London a't 11 (Mar. 13, 1972). 
It can also be seen from the disagreements on charter 
pol fêy between the U.S. and the UK dur1ng the Bermuda 
negotiat1ons in 1976-1977, that the Americans were 
still hesftaAt to conclude a mu1tilateral charter 
agreémen t. . 

See suera note 68. 
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scheduled air services agreement. 73-
. 

The close rel ation-

shi p b e t w e e n sc h e d u 1 e dan d non - s che d u 1 e d air se r v1 ces n 0 

longer justified dea1ing with the two sectors in isolation. 

The Preamble of Bermuda II clarifi1es, inter alfa, the fmpor-
\ 

tance of th1s relationship: "bel i eving that both schedul ed 

'and charter air transportation are important to the consumer 

interest and are essential e1ements of a healthy interna

tional air transport system." Article 14, paragraph 2 of 

the Agreement further confirms the co-exiStence of both 

type s! 

"The contractfng Parties a150 recognize 
the substant1 al and grow1ng demand From 
that section of the travelling public 
whfch 1s prfce rather than time sensitive, 
for air services at the lowest possible 
leve' of fares. The contractfng Parties, 
therefore, takfng into account the rela-
tionsh1p of, schedu1ed and charter air 
services and the need for a total air 
service system, sha 11 fu rther the ma 1 n
tenance and deve10pment of efficient and 
economf'c charter air services 50 as to 
meet that demand." 

Article 14 t paragraph 3 of Sermuda II a150 refers 

to A-nnex 4 wh1ch deals in detail with air charters. This 

Annex (in paragraph 1) 1ncorporated into the "rpgirne of the 
. 

Bermuda II Agreement -the ex1sting Unitéd States-United 

Kingdom Memorandum of Understanding on Passenger Charter Ai r 

73. There waSt however, an exteptional caSê (in Oct. 1955) 
when the bllateral agreement between France and 
Germany covered charters fn the text (see Article II) 
UNTS 'Vor. 353 at 203 et seq. 

. ' -~ - ~ , " 
, . 

._ _ __ •• ,1 .. "1.' ~ ") '. . .. ~,~ r . ". tir., -, ~I-." I.~, , 

, -.:;.' 
- . , 



\-:.. 
-LF 

" f .. ~ , 
{i'."; -
If".;,." ....... ' ',.( ,,_ ' .~ .. _ . 

l ' 

340 

Services on April 1977 (s1nce expfred). ,However, Annex 4 

was amended in April 1978 bya new Charter Afr Services 

Agreement whereby charter traffic rights and sorne categories 

of cargo charters were permftted in a more l fberal way. 74 

T,e new Charter Agreement was valfd for a period of 2 years, 

and thereafter new negotfations were required before the 

"country of origin" rule would apply. In 1980, however, the 

two contractfng Parties were unable ta renew the 1978 

Charter Agreement mainTy due te the United Kingdom re1uc

tance ta accept the liberal American charter rules. 75 

The interim system was, therefore, to continue ta operate on 

the bas1s of national regulations .. but w1th the princ1ple of 

recfprocfty and balance being respected as far as possible. 

It seems that entering in~ bf1ateral air transport 

agreements covering both schedu1ed and non-scheduled fl f'ghts 

has remafned American polfcy since the conclusion of Bermuda 

II. Typ1cally, the United States 1iberal bilaterals cover 

bot h cha rte r and sc h e d u l e d se r v f ces wh e r e b y the a v a 11 a b il f t Y 

' .. 

of 1nexpensive charter air, service 1s encouraged and / 

74. Amendment Concerning Charter Services of April 25, 
1978~ TIAS 8965. For more detal1s. see Khan. United 
Kingd.om/United States Air Transeort Agreement of 1977 
and fts Amendments: An'Analysis, unpubl isfied thesi s, 
MëlH 11 Un 1 ver s 1 ty a t--r5 0 - f 51 (1 984 ) • 

75. Aviation Week & Space Tech. at'34 (,Mar. 31, 1980). 

. ., '----
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charterworthfness i s generally governed by the Ucountry of 

or1g1n" rule. 76 With such charter pol1cy becom1ng 

increas1ngly l1beral and the country of or1g1n rule applf
J 

cable between the United States and many othe~r countries, 1t 

i s somewhat paradoxical that the vol ume of Uni ted States 

charter air traffic has decreased considerably in the late 
" 

l 9 7 OlS and e a r l y l 9 8 OlS. 1 t i sap par e n t th a t "t h e 0 v e. r a 11 

result of the U.S. policy has been the decrease of charter 

traffic ll
•

77 Liberal fzatton of the American avia tion 

pol icies permi tting low fares on scheduled fl ights, in 1 arge 

part the result of post-Bermuda II 1 iberal bilatera1s are 

mainly responsible for the reduced volume. 

76 • 

77 .. 

An exception is the United States-Philippine of 1980 
(fIAS 10443). 

Rosenffeld, op_ cft •• note 6, at 158; âUP{8 note 63. 
Of course, such result was not fntende y the U.S. 
pol fcy whfch afms at expandi'ng both charter and 
scheduled traffic. 

·' . , 
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SECTION IV - THE MAIN CHARTER PROVISIONS IN THE UNIT"ED - - --~ 
STATES LIBERAL 8IlA~ERAlS 

i 

Ge ne ra 1 f t f e s la n dAn a lys 1 s 

The United States po11cy for international air 

travel seeks to encourage expanded traffi c through market 

forces. One of the ways this can be ach1eved 1s through 

non-scheduled air services. The America_n Pol i cy of 1978 

a 1 ms a t Il 1 i ber a 1 i z a t ion 0 f cha rte r ru "1 e san d el i m f n a t i 0 rf 0 f 

restrictions 
'W. 

on~ charter operations ... 78 It goes on to 

expla1n that: 

-
"Restrictions wh1ch have oeen imposed on 
the volume t frequency, and regularity of 
charter ~ervfces as well as requiretnents 
for approval of 1ndiv1dual charter flights 
have restrained the growth of trafffc and 
tour1sm(and do not serve the interests of 
either party to an aviation agreement. 
Strong efforts will be made to obta in 
libera1 cha~~er provisions in bllateral 
agreements. Il 

In fact, there are two e1ements in thfs objective: 

first, to liberal1se charterworth1ness rules; and second, 

to amend bilateral terms. The two are distinct, one domes-

~fc, the other international. This is so because, in the 

78. U.S. Pol1cy for the Conduct of Internatfonal Air 
Transportation Negotfations, August 21-, 1978, 14 
Wéekly Composition of Presfdentia1 Documents • 

79. Id. '-

,-.... \~ l , \" ~ , 
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absence of any bl1ateral or mul tilateral regulation of 

charters
l 

(as stated earl ier), this form of carr1age has been 

reg u 1 a te d pur e l yin na t 1 0 n al l e gis lat f 0 n and ru 1 e s wh i ch set 

out eligibility and operational requirements. The United 

States liberal bilateral air transport agreements have not 
1 

sought agreement on these terms; they have merely required 

the bilateral partner cede its right to regulate 'Ilhat a 

charter shall be under the agreement. BO v 

-
If there 15 one document that summarfzes the basic 

tetms of the United States government's international t\via

t ion po' i c y , 1 t i s t n e "\1 Ame r f c a n Mo de l n lib e r a 1 b i lat e r a 1 
~ .... ~ 

air transport agreement. Bl This IIModel" has been revised 

and reffned as to detail from time to time reflecting 

current tJ,nited States polfcy. In fact, sorne countries have 

a 9 r e e d w i th a 11 0 f the pro po se d pro vis i on s , wh f l e 0 th e r 

countr1es have accepted sorne or none in their bilateral 

ta lies w i th the Am e rie ans • The r e vis e d pro vis 1 0 n s, 1 nad d 1 -

tion to reflecting the changed view$ covering capacity, 

tarfffs. routes, multiple designation and fair competitive 

~ao . This cessfon 1s either for country of orfgin or double 
country of orfgin/country of desfgnation charter 
operations, dependfng on the agreement. 

al. BogO'sian, "Aviation Negotfations and the U.S. Model 
Agreement" J 46 J. Air L. & Corn. at 1011 (1981). The 
Madel 1s printea as an Appendfx to this Article at 

..... ". 

1021-1037. ... 
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practfces. contain a provision relatfng to charter traffic. 

The purpose of th1s provision 1s to provide the greatest 

possible freedom for non-schéduled air services to operate 

in the marketplace. 82 

The IIModel" charter provision specifies that the 

rul es and regul ations to govern 5uch traffic shall be those 

of the party in wt.lose territory the traffic originates. It 

a 1 S 0 pro v 1 de's for C 0 m p 1 ete f r e e dom ; n th; rd and fou r th 

freedom charters From any point in et ther country to the 

agreement, without reference to the points of scheduled 

service. The criterion is whether 5uch carrier has been 

des1gnated within the terms of this agreement • Final1y, 
.. 

trafffc from the United States to a thfrd country is author-

izéd (w1thout a special permit) so long as 5uch charter 

stops for 2_ days wfthin the terrftory of the other party to 

the agreement. The American view 1s that such a stop 1s 

sufficient to break the chain, ~and constitute 5uch traffic 

as fourth freedom traffic. 83 

It should be kept in mind, however, that actual 

l1beral bilateral air transport agreements pertafning to 

charter air services often show variations from the IlMode1" , 
charter provision, more often than -not .1n the form of 

82. 

83. 

.- .. 
Annex 11 of the Model. id • 

CAB Regulatfon ER-1220, at 5 (May 8, 1981). 

....... 
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restrictions. Typ1cal1y, the actual liberal 

b11aterals prov1des at least for: (1) the right to operate 

th1rd and fourth freedom combination one-way or round-trip 

charters, with stopovers en route at will; (2) the rfght to 

carry trafffc From the desfgnated, carrieres country beyond 

the- te r ri to r y 0 f the 0 the r pa r ty (w i th t r ans i t 0 r st 0 po ver 

in the 'other party's terrftory);84 and (3) country of 

or191n charter rul es to apply .. In every case "most favoured 

nation rules" ap ply. Because of rules, ty P 1 cal 
f.' 

characteristics of each kind of service, wh1ch still carres-

ponds ta different market demands, are nat always to be 

-'taken into account. 

Provisions on Non-Scheduled Air $ervtces in the Liberal 

Bilater'als 

Prea mb 1 e 
: 

In sorne lfberal bilater'al air transport agreements, 

the Preamble (which always reflects the spirit of any 

agreement) expresses the consensus of both partles on the 

co-existence of scheduled and non-scheduled afr services. 

Both categories are "important to the consumer interest and 

84. Article 4(a), U.$ ... Netherlands Agreement of 1978. 
However, fourth freedom transit/stopover rfghts are 
not permi tted. 

\ .. 
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are e s sen t f ale 1 e men t s Q f· a he a 1 th Y f 1l ter n a t ion a 1 a 1 r t r ans -

port system lt • 85 
r 

The s e b il a ter a' s fur th e r r e C 0 9 n i z eth e 

close relationshfp be'tween bbth types and t~e need 
~, 

for 

c4jJlt1nued development of a total air service system " whfch 

-caters to all segments of' demand and provides a w1de 

flexible range of air services". 

The Preambl e in some other li beral bi l ateral s 

mentions only that the agreement covers both scheduled and 

non-scheduled operations. 86 liowever, there are certain 

b11aterals whfch make no reference at al1 to charter 

t ra ffi c .87 

Grant of Trafflc Rights for Charter Air Services 

.-
In general, each :of the 1 iberal bil ateral air 

transport agre~mênts stipulates that: 

85. 

8Q. 

ItEach Party grants to the othet Party thé 
right for the desfgnated airl ines .of that 

See, e.g., the Preamble of German Protocol, Jama1ca 
Protocol and the Belg-ium Protocol. ' " 

For e x am p 1 e , U • S • - Thil il and M r e em en t ; 
Agreement; The Netherl ands > Protocol. 
Protocol .' 

U • S •• <J 0 r Ci a n 
and' Israel 

87. ,U.S ... FiJi Agreement; 4.S.-Belgium Agreement of 1980, 
U. s. -Pa pua New Gui n ea Ag reemen t. A l' though charters 
werê nô,t mentfoned in the' p'reamblé {If such A.gre~ments, 
they have been fn-cluded fo t.~el_text ftself • 

. ' 

, .' 
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other Party ta uplfft and discharge inter
nat.fonal charter trafffc in passengers 
(and their accompanyfng baggage) .•. at any 
point or" potnts in the territory of tbe 
fi rst Partlf for r.arrl age between such 
points and any point or points in the 
territory of the other Party. either 
direc-tly or wfth stopovers at p'oints out
sfde the territory of e1ther Party or wfth 
car rf age 0 f s top a ver 0 r t r a n s1 t 1 n 9 t r a f fic 
td paf nts b~ond the terri to ry of tne 
fi rst Party. Il 

3-47 

f 

This clause allow~ thus one-way or round-trip thfrd and 

fourth freedom, either direct~y or wfth stopovers en route., 
0" 

It also al10ws desfgnated air-iines of one contract1ng Pa-rty 

to carry charter traffic or1ginat1ng in thefr home country 
. -

through the terri tory of the othq,r Cl1ntracti"9 Party~. wi th 
.. , 0 

stopover rights there to the. terri\ory of' tlli rd countries. 

However, fourth freedom transft/stopover ri ghts are not 

perrnitted. This means.that the wording of this clause does 

not, cover, fourth f~edom traffic charter carr1age by a 

desf'gnated carrier From a point beyond the terrftory of the 

other Party in transit via or w1th a stopover in the terrf

to,ry of that Party to its 'home~co~ntry. 89 Fina{'~. ft 1 s . 
worth noting that any point or points in the terrftories of 

88. 

89. 

fJ 

The Neth'erlands Protocol 'Article 4 (l1)}; Ger'man 
Protocol (Article 4(a»; ,Israel Protoe,ol (Article 1 

4,( a )); U • s. -Pi j i Ag r e e men t (A r t f c 1 e 1 3 ( b ) ) • 
~ 

See. e.g •• Wassenbergh. "Innovation' in Intern"atfonal 
Air Tt' ans p 0 r ta t 10 n Reg u lat 10 n ,( The U. S. - The 
Netherlands Agreement of 10 March 1978)11', 3 Air L4W 4,t 
144 (1978). 
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the contracting Parties may be served; hence the absence of 

the need to fnclude a specifie charter route schedule. 

There 1s no liberal agreement that a110ws fifth ~nd 

s1xth freedom charter carriage. 1 n 0 the r wo rd s, a des 1 g-

nated carrier may not carry charter traffic between the 

other Party's terrftory and a th1r,d country, w1thout a stop-

over of at least 

5
untrY.90 Thf s 

p otectfonfsm and 

~ncept. However, 

two consecutfve n1gh15 in 1ts home-' 

seems to be a vesti~e of traditional 
r; 

an exception to the "lfberalization" 

in some bfl atera1 s a d.eroga.,tion From this 

restriction is permiss1ble in the way that "each Party shall 

continue to extend favourable considerations to applications 

.... by designated air1 inès of the other Party ta carry sl,Ich 

trafffc on the bas1s of comity and reciprocity".9l 

Most of the l1beral bilaterals permit the carr1age 

of cargo on non-scheduled air services. However, ft i s not 

clear whether thfs right 1s granted separately or ln comb1n

atlon wfth the rfght to op~rate passenger charters. In Sorne 

90. For example •. German Protocol (Article 4(b)). 
'1 

9 1 • Ger man Pro t 0 co 1 ~ Art f c 1 e 4 ( b ) ; The N e'~ h e r 1 ., n d s 
Protocol, Article 4( b); Papua New Gufné·a Agreement, 
Artfcle 13(c). The word Itcomfty"· çan be de~fned as 
",. r u 1 e S 0 f p 0 11 te n e S S J c a n ven 1 ta n c e and go '0 d w f 1 l 
observed by States in ,thei-r lIIutual intercourse wf thout 
be1ng legal1y bound by them". See Brownlfe, 
P r j Tl ç f e 1 e S 0 f Pub 1 f c 1 n ter Tl a t i 0 Tl a 1 l a W J C 1 are n d o-n 
PTe s s a t -31 (1 9 7 9 J • 

'. 

. ' 
--r: , f 

. , . \ . 



o 
.... 

" 

o 
• J 

349 

agreements, separate cargo charter f11ghts are allowed. 92 

Other bilaterals seem to limit th.e cargo Charter traff1c ta 

combined f1 fghts Li .e. l1lixed passenger/cargo charters). 93 , . 
The United State'-" Netherlands Protocol pel"mits combined 

charters but will only al10w al1 cargo charters when the 
1> 

whol e capacity of the pl ane 1 s purchased by a s1n91 e 

charterer (as defined by the Party in whose territory the 

cargo is upl1fted).94 Finally. sepal"ate cargo charters 

or combination ct'larter~$ ~rf a1&_0 allowed in 

bilatera1s. In this context., the United States-Belgium 

som e 1 i ber a", 

Protocol 1s interestfng in the sense that its Preamble 

explicitly states that the cargo flights between the two 

con t r a ct i n 9 Par t 1 es s hou 1 d b e p e r f 0 rm e d in a der e 9 u lat e d 

environment and that traffic rtfj/1t.s d.f\e granted for 'charter 

traffic ""in passengers (and thefr accompanying baggage) or 

in cargo or in comb; nati on". 95 In fact, this 1s not 

surprising since the Belg.ian national airline (Sabena) was a 

pioneer in introduc1ng combined Boe1ng 747 fl fghts and still 
, 

... 

derfves a large percentage of fts total profits from its ,.~ 

92. 

93. 

Se e U « $1 .. Ger man 

U.S. -Papua New 
Israel Protocol 

Protocol, Article 4(a). 

Gufnea Agreement (Article 
(Article 4(a)). 

94. 'Wassenbergh,- 0e. cft., note 89, at 144. 

13(b); 

95 •. Article 4(1) of the 1978 U.S ... Belgium Protocol. 

( " 
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cargo operation~. 96 

Country of 0~f9fn Rule 

Und e r th f s ru 1 e , el f 9 f' b f l f ty for cha rte r a f r 

services fs determined exclusfvely by the aeronaut1cal laws 
\ 

and reg~ of the co..untry where the charter tra,nsporta-

tion orj~s. This principle fs befng' used by the United 
~ 

States as th.e main tool in effectuating its policy towards 

the lib e ra 1 i z a t ion 0 fin te r n a t j 0 n al non - sc he d u 1 e d' 0 P e r a - jJ 

tions. Charter passengers originating in the United States 

are thus 'governed by the American l1beral charter rul es only 
, -

and not by the often more restrfctfve charter rules of the 
"r' ... -- -'" -

country of dfsembarkation. 

All the l iberal' biTaterals function wi th the 

country of origin rule wfth respect to charterworthfness. 

E a c ~ cha rte rai r 1 f ne (wh eth e r a na t ion a lof 0 nec 0 nt r.a ct i n 9 

Par t y 7..() r 0 f the 0 the r ) s h a 1 1 fol 1 0 w the cha rte r w 0 r th i ne s s 

ru1es of the country where the charter air' transportation, 

on a one-way or round-trip bas1s. commences. However, a 

unique feature of some agreements 1 ies in the fact that the 

des1gnated afrl1nes of one Party have th~ r1ght, to use 

96. See Merckx. "New Trends in the International Bilateral 
Regulation of'Air Transport", 17 European Transport 

, l aw a t 144 (1982). 
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efther Partyls charter rules for traffic orfg1nating in the 

other party's terrftory (Le. "double country of origfn" or 

" c.Duntry 
~. 
B~lgium 

of designation" ru1e). The 1978 United States-

Protocol was 'the ffrst to çonta1n thfs extension: 
\ 

"In addition, airl1nes of one Party may 
also aperate charters originating in the 
terrftory of the other' Party in comp11ance 
w i th the c fi ag fer W 0 r t h f n e, S s r u le S 0 f the 
first -Party. Il 

Applying thfs principle to American carriers mean'li th'at 

American des1gnated carriers may apply United States charter 

rules (fncluding the Public Charter) to traff1c which thcy 

upl1ft in Bel gfum destfned for the United States. This 

r f 9 h t 1 h () we ver " do e 5 no tex te n d au tom a tic a 1 1 Y t 0 the B é 1 9 i an' 

.carriers; i.e. Bel gi an designated carriers cannot perform 

United States Publfc Charters orfg1nating in Belgium. They 
. 

may perform suc~ charters when origfnatfng in the United 

S'tates (the principal country of orfgin charterworthfnes.s 

rule). The home country retains domestic control over its 

own desfgnated carriers, 50 that "country of de-signation" i5 

a more appropriate description. 

When the charterworthiness rules of one Party to 

the bilateral- apply more restrictive terms to d1rferent 

national afrlfnes, the \least restrictive re9u1at1ons will 

apply to thé des1gnated a1 rl1lies of the other Party (i.e. 

97,. Article 2(3) of the U.,S.-Belg1um~ Protocol. 
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the so-cal1ed IIMost Favoured Airline Clause").98 In th1s 

regard, one has to note that in the "ftltee-market" environ

ment. the decision as to "more restrictive" is presumably 

left to the air11ne. Although this extra-territorial appli

cation has the potential fol" dispu~e, thjs has apparently 

not oCCtlrred to date. \ 

The country of origin charterworthines:; rule 1s 

further lf.beralhed by the minimum pr~cedural requirements 

rtHe c-ontafns in sorne liberal bilater'als. In genera,l, such 

agreements st1pulate that neither 'Party S'hall reGuire .a 
. 

designated airl.Jne of the other Party~ for charte_r -origina-

ting in the terTitory ol that other P_a~ty, to submit any

th1ng more than a declarat10n of confor-mity with the rules 

applicable ta charter trafffc of that otHer Party.99 

Most Favoured Nation Clause 

A 11 the l f ber a l b i lat e ra 1 air t ra n s po r t a g r e e ment s 

contain a "Most Favoured Nation Clause" dealing with the 

98. See, e.g., Annex II of the 1979 U.S.-Fiji Agreement 
(lIAS 9917); Article 2(4) of the U.S.-B,e'lgium 
Prdtocol of 1978. 

99. Annex II, Sectfon' 3 ',of th-e U.S.';lhafland Agreement; 
I\nnex II, Section 3, of the U.S.-The Netherlaflds 
Antilles Agreèment. 

1 
~ 

, " 
f 

1 
, . 

~) ;. . . ... . "--
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rules;of operation of non-scheduled air, services. If the 

charterworthiness rules of one Party to the bilateral apply 

different standards to different foreign countries, that 

Party must Itapp ly the most lfberal regulatfon or rule ta the 

desfgnated airlines of t,he other Pa~ty".100 Tt\.1s means 

that the country of origin may not apply more liberal ru1es 
l 

t 0 a ny 0 the rai r 1 i ne. Strfctly speak1ng. th1s h a Umost 
~ 

favoured carrier and nation" rule. IOl 

It may be of interest to realize that tt,e most 

favoured nation rule 15 a principle of fnternat10nal trade 

law which 1s formal'y laid down in A~t1cle 1 of the "General 

A greeme nt on 

T re~ty. 102 

Tari ffs and Trade". or the so-call ed GATT 
1 

This Treaty prescrfbes. (in Article V. para-

graph 2) equalfty of treatment towards goods an_~. y~_ssels 1n 

trans1t across the territory of a contractfng Party. The 
" 

100. See, e.g., Annex II, 
Agreement. 

Section 2 of the U.S.-F1j1 

f 
lOlo 

102. 

l ' 

See Wassenbergh, 2.2..=. cft., note 8~./ at 144; supra 
note 98. , ' .< 
GATT was as opened -for sfgnature on Oct. 30, 1947, as 
a ;provisforial arrangement between 23 countries. The 
1,flstltlft10n' wh1ch was ta replace ft, thé Int,ernatfona1 
l'rade, Organ1zat1on (ITO) never 'came into be1ng ow1ng 
to ln~ufffcfent ratfffcations Qf the "Havana Charter~. 
More than 80 countr1 es now subsc ri be to GATT. S,e. f n 
general, GATT (TIAS 1700); Ryan, Inte~rnatfonal Î'l'ade 

, Law, S y d h ey' a t Cha pte r 1 (1 97 5 ) • - ) 

' ...... 

'. 



-,;,~ .. _ ...•.. ,~ ;; 

r\. : ,-W 

,- ., -·-1-- , .. - __ 

• 

354 

same provision continues to requ1re that "n,o dis·t..inction 

shal1 he made which is based on the flàg of vessels, the 

~lace or origin, departure, entry, exit or destination, or 

any cfrcumstances relatfng to the ownership of goods, of 

vessels' or of other means of tr,nsport".103 One may 

1ndeed wonde,r 1f the same pr1nciple of u non -discriminat1on" 

would apply to international civil aviation. FinallYJ it 

should be re,men'lbered that a most favoured nation treatment 

c an ex i s t f n the tee h n 1 cal fie 1 d rel a t f n 9 t 0 the, i mp 0 r t a t ion 

of aircraft spares, etc., but ft is almost non-existent for 

the commercial operations themselves. 

As 1s evident from the above presentation of the 

mai n cha rte 'r ru 1 es, the g e n e r a 1 pro vis i 0 TI S 0 f the 1 i ber a 1 

bf1aterals, to a large extent, apply equally to charter and 

scheduled traffic. This· is, of course, in line with the 

~ American pol fcy that l1be-ral bil ate,ral s cover both forms of 

, ' 

.' ., , 

'. 
i. 

"",- a 1 r s e r vic e • 1 t i s n 0 t c 1 e a r, h 0 we ver, i'f the cou n t ~y 0 f 

\Orfgin rules (embodied in these bilaterals) will gain wide-' 
':\ 

pre.ad acceptance. These lfbercl'l rules, which in the United 

tates are now the PUBlic Charter rules, have actually made 

he distinction, which was ne ver really clear, between the 
1 

wo ,types of air _~ransport, practical1y non-existent. 

/63. For the State Practice regarding thi s provision, see 
Hyder. Egùal1ty of Treatment and Trade Discrimination 
in Internat1..o-na-1 L-aw, The Rague at 141 {1968}. 

; 

, , 

, " 
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Furt,her efforts and attempts are thus necessary to try and 

settle the growing di,ff1cult1es in distinguishing between 

the m • The fol Lo w f n 9 5 e c t ion the r e for e a t te m pts t 0 exp l 0 r e 

the main efforts exerted by States under the auspices of 

ICAO in relation to the distinction problem, and also 

su 9 ge st sap 0 $ s f b les 0 lut ion to th i sun ce r ta i n ty . 

SECTION V - THE YANISHING DISTINCTION BETWEEN SCHEDU'LED AND 

NON-SCHEDUlED AIR SERVICES. 

The Nature of the Problem and Its Consequences . 

The two terms "scheduled" and "non-scheduled" owe ,.. 

their importance to their adoption in the Chi-cago Convent~on 

of 1944. Art i cl e 6 ( wh i ch go ver n s sc he d u 1 e d a f r se r V ,i c ,e s ) 

implements the principle of sovereignty in Article l of the 
J 

Convention, and is therefore the most restrictive regulatory 

reg1me possible for such servfces. Artfcle 5~ of the 
, , 

Convention (wh1ch governs non-scheduled air services) 

appears to be soînewhat more liberal. Consequently, there 

are two entirely dffferen,t regula.tory regimes dea1 ing w1th 

the allocation of commercial r1ghts for international cfvn 

avfation. 

The fi rs~ paragraph of Article '5 

alfa, that' "each contractfng State agrees 

stfpulates, inter 

that ',11 . alr~ 

. " 
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-. 
of the other contracting States, being aireraft not engaged Il, 

\ 

in schedul ed internat.ional air services shal1 have 'the 
, 

r1ght •.• to make flfghts into or in transit non-stop across 

fts terrftory and to make stops for non-t'raffic purposes 
" 

without the necessity of obtainfng prior permiss'fo.o". This • 
clause thus exchanges on a multilateral basis the fitst and 

second freedoms of the, air for a11 non-sche,duled' fl"ights -

w f th 0 ut the nec e s s i ty 0 f 0 b ta i n f n 9 p rio r a p p r crV a 1 • The 

clear intention or thfs phraseology 1s to confer a rfght\of 

operation withQut prior negotiatians other than advançedr 

notification necessary for AlC, customs, public health and 

purposes.104 Ta this date, this prov'fsion 

hardly . contraversy and the regul ations of ;-lJ1ast 
. 

States therefore gant freedom of entry to such f1 ights u.pOr;l 

p r for no t t fic a t i a non the bas i S ,0 f r ê c i pro c ,1 t Y • 0 'n l y a 

1 IF nù~ber 0 f States. however. '.rl!q.ù 1 re f>d or pe rm 1$. Ion. 
due generally ta safety or se<:urity cons1derations..:10~ 

The seco nd paragraph 0 f Art i cl e 5.' ~ont-i r1ue s to 

104. See, e.g., Annex 9 ta the Convention, Para; '?,.'3.,.2.l;, 

-

L f s s it zy n , Il Fr e e d ortt~, 0 f the, A f r : ' Sc h e d u l e dan ~ Non .., 
Scheduled A,h' S,erv1ces" in McWhfnney and Bradley E-dS' •• ' 
The Freedom, of the Air, MOr,ltrea1 at 89, et~ 
(1968);' Thomas II Economfê Re,ul ation of SchedüTe--a-aTr " 
TI"anspor:t at 178 et ~eQr (195 l'." :', " "', ' 

ICAO Baclcgroun~ Documen,tat.ion, ~ c.it.,' note 3,' at 
17 • ~ 1 JI"" 

J , ..... 

, , 

.. ' 

, '1 

" 

\ . 
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state that: 

"Such aircra~t, if engaged in the carr1age 
of passengers. cargo, or mail for remuner
ation or hfre on other than scheduled 

\ international air services, shall al so, 
subject to1the provision of Article 7, 
have the privi1ege of tak1ng on or 
discharging passengers, cargQ, or mail, 
subje-ct to the right of any State where 
such embarkat10n or discharge takes place 
to impose such regulations, conditions or 
limitations as ft may consid'er 
desirable. 1I ,4o 

..-'ôt 
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Article 5 here exchjlnges the thfrd, four.th and fifth 

-- • freedoms fo r cq,mmerc f a l nOIl- schedul ed fli ghts, 
41 

but subject .. 
. to the important restrictions enumerated at the ènd of the 

paragraph. In fact; the main debate relating to Article 5-

centres around this. provfso for ft posed the question of 

what flregulations, conditions or limitations" may or may not 

,be fmposed. Could this mean that States have the r1ght to 

requ,ire prior approval? As ev ide n t f rom the who 1 e t,e x t , 

Article 5 has been designed to. avofd the requirement of 

permission for a 1 1 non - sc h e d u l,~ d prior gbv,rnmental 

services. 106 Thus. the ICAO Secretariat in 1949\ruled 
". ~ .-1 

that the member States were not entftled to require' p~lor 

p-ermission' for non-scheduled f11ghts •• 107 " Howeyer, thfs 

---------------~(---- , ' 
106~ Cheng, The\Law. of In-t-e-rnâtional Air Tra(\s~o,.t 'at 193, 

195 (19mJ Qassen6ergh,. Pos't-War International Civil 
A\!,1ati(ln Pàlicy and- the Law of the X1r at 109 et seg. 
11962)j JoJinson, op. cft., note 31, at 62. 

107. ICAO Doc. 68,94, AT/694 (Aug. 26,1949). 

o j 
--~ 
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1nterpretat1on was 'Ilot fh 11ne with the attitudé Qf most 

States which preferr'ed to requ,ire prior approval for slJch 
'\ 

f1fghts. ln 1952, the ICAO Secretariat interpretation~ was 

therefore reversed by the ICA€> Councfl to the effect that 

any requirement of pridr permission shou1..d n'ct be lI exe r'clsed 

in such li way as to" render the operation of th! s important 

form of air transport tLe. non-s<::hedu1ed air' transport) 

impossible ,or non-effect,ive". 108 The sUb,sequent pr~ct1ce 

of most States in irltposing "regulations, conditions or ' 

lJm1tations" was to r-e~u1re prior permission for the 
1 

performance of virtually all international non-sèhedul ed ai r 

serv1c~s. For thfs reason, the second paragraph of Article 

5 has almost become inoperat1ve. 

Artfclè 6 of the. Convention, in contrast. denfes .. 
any multl1atera1 grant of prfvl1eges for scheduled interna-

flights, by stfpulatfng that lino scheduled interna-
. 

t f 0 na 1 a f r s ê r v 1 ce. In ay b e 0 p e' rat e d 0 ver 0 r f n t 0 the ter r f -
. 
tory of a contracting Stat~, except with the special perm1s-

sion or other authorization of that State. and in accordance 

with the terms of such permission {)r ,aut{1or1zation". 
~ , 

Although non-commercial privileges are acc<1rded te scheduled 

fl1ghts by the nInternat~ona.l Air 0 Servfces Transf\t 

Agreement", commercial privileges _are normally 'granted only 

108. ICAO Doc. 7278, 0/841 at 12 (May 10. 1952); lCAO 
Doc. AT /WP 206 (1951). 
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through bilateral agreements. As a result, ~ worldwfde 

system of bilateralism cont1nued to developl09 remaining 

the main instrument for regulating scheduled ,international 

air transport. 

Apart frym the f1rst two ·fteedoms granted by 
, 

Article 5, one 1s, fndeed tempted to say that there 1s no 
1 

real difference ~n substance between the provisions of 
\ ~ 

Articles 5 and 6,1 the only divergence being in form and 
1 

procedure. Guldimdnn has correctly obse~ved that: 

"8y virtue of Art1cl e 6. schedul'ed ai r 
services need a special authorfzation by 
any Of ,the Foreign government,s involved. 
By virtue of Article 5.' non-scheduled 
services may. be excluded or restrfcted at 
the dis c'r et ion 0 far {o 0 f 't h e For e 1 9 n 
governments invol ved. 1I 

In other words: " without an express governmental yes, a 

'" for e i 9 ~ car ri e r ca n n 0 t 0. p,e rat e a sc he d u 1 e d se r vic e ; w f t h 0 tJ t 

an express governmental no. a Foreign carrier 15 entitled to 

operate a non-scheduled service.~ll 
, ;>"-' 

<1 -
The only accepted conclusion, therefore, i s tha t 

~ 

non-scheduled commercial fJi9ht is author1~ed by the Chicago 

, -

109. This means that Chicago Convention has brought no '" 
progress to the si tuation that ex1sted between the 

110. 

Il ~,'f 

two World Wars under Paris and Ha'Vana Conventions of 
19'19 and H28 respectively, as far as scheduled flfght 
is concerned. lfssitzyn, "Bilateral Agreements on Afr 
Transport", 30 J. Air l. &.Com. at 248 (1964). 

Gu1dimann, °e· ci t. note 4. at 14. 

Id. 
,/ . 

( 
1 



r - • 

"-.' 

360 

Convent1on~ut subject to su~h rules and regulations as ar~ 

, set down by the receiving State. whll·e scheduled commercial 

trafffc can be provided only on the bargafning table betw'een 

the States 1ovolved. The result has been that non-scheduled 

service 1s based general1y on unilateral governmental 

regulat1ons, while scheduled serv1ce has been regulated by 

bllateral agreements.' 

An essent1al prerequisfte for effective regulatfon 

is a·clear understanding of the nature of the actfvfty ta be 

regulated J but the Chicago Convention, a-lthough it distfn-

9 u f s h e s b e t we en the r f 9 h t s t 0 b e a c c () r d e d ton '0 n - sc he du 1 e d 

f11ghts (Articlè 5) and scheduled a1.r services (Article 6), 

does not deffne these te·rms. It merely refers to non .. 

scheduled f1fght as ~ flight by an afrcraft whfch fs not 
11 

engaged in scheduled international afr service, b~t leaves , . 

scheduled service referred to ln Article 6 undefined. 
, 

Artlic~e 96 _of the' Convention, however, only defines the 

exp r e s s ion " air se r v.i e e " b Y i 0 die a t f n 9 i t s pub 1 i c cha ra c ..... t e r 
, ). .... 

as being performed for publ ie k.ansport, and the expression 

"i~·t-w:national air service" sol'ely fn 1ts interna.t1onal 

p ers pee t f ve • 11 2 Th e se de fin f t ion s ca n no t , the r e for e. ,.b e 

112. Article 96 deffnes "air servfee" as' " any seheduled air 
service performed by, afrcraft for the public tr~nsport 
of passengers, mail or cargo". The term "fnternatfon
al, air se r vic e " i $ de fin e d a s Il a n air se r v f ce wh i ch 
passes through the a1rspace over the terr1tory of more 

\ 
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l. 

used to determine'the nature and the meaning of- s'chedul.eq as 

opposed to non-schedu1ed ~peratton. The dtstinctfon between 

the two terms is of partfcu1ar importance due to t~e differ

~nt lega1 treatment each type recetves under the Conven-tfon 

and because, of its- role in determlning th-ê s~ope of bil a ter

,a.1s for the regulation ,of sChe-duled f'f1ghts. 
-1 

_In se,arching for a def1nitiQn, ft was crucial to 

de te r (ft in e fi r s' t' wh a t se r vic e s s h ou l d b e reg a r de d as 

~cheduled. ~1s-a-vis ~hase as non:sCh~du'~d.l13 
In arder to satisfy the need for this distinction, 

the question' was rafsed in 1947 by the Firs't Assembly of 
t') 

ICAO whfch réached an inconclus1ve Resolution ta the effect 

that "the ICAO continue studies ~ith the object of devising 

for international adoption a definf-t.ion whfch clearlYe 

d1stingufshes for the purposes of the' Conyen,tion betwe~n 

scheduled and non~schèduled operations".114 Durf n9 Hs • 

Second Sessi..on in 1948. the Assembly r_equest.ed the,' tCAO 

Council to lay down a definition for the guidance of the 

5.tates Party to the Convention, in ~pplyfng Art'féles '5 and 6 
-

(cont1nued'from prev10us pagè) 
than one State". 

- ' 

1·13. Goedhufs, "Questions of 
Recueil des Cours, Vol. 

Public Internatfoha1 
81 at 256 (1952). • 

~14. ICAO Doc;' 4522, AI-EC/74. et 15. 
1 

<' 
, -
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thereof. 115 

,~fter near1y 4 years of prepa,ratory work and 

discussions, the ICAO Council adopted on the 25tf'l Gf March 

, 9 5 2 a Il 0 e fin i t \rG n 0 f a S che d u 1 e d 1 n- ter n a t ion a lAi r S e r V 1 ce" 

the a s s lm p t ion th a t a l 1 i n ter n a t ion a 1 air se r vic e s n 0 t 

into that Definition would be regarded as non-

s he d u 1 e d • 116 T he 1 CAO (.ÇXJ n c ; 1 - bas e d ; t 5 de fin i t ion 0 n 

fo11 owj ng el ements: 

(a) The'\! operation must consi,st of a series of 

f1i ghts . A single,flighf by itself can thus neyer consti-
l, 

tute a schedu1ed international air service although it may 

f 0 rm par t 0 f suc h a s e r v 1 ce. 

(b) The operation must be international in chara<:-
, 

Ea,h fl ight must pass through the ai rspace over the 

terrftory of more, than one country. 

{cl The purpose of the "O):Jeration must be th~ 

transportation of passengers, cargo or mail for remunera-' 
i 

tion, monetary or otherwi se. F~e operations for humani-

tarian reasons, or operations for other purpose~ (such as 
J, - , 

~raining or cropspray1nD) cannot be regardeè:l as scheduled, 

even if tney fulfill the other elements of the Definition. 

Il 5 . 

116. 

See ItRepertory Guide to the Convention on 
al Civil Aviation", ICAO Doc. 8900 at 1-3 

" 

Inter'natlon
(1971). 

See ICAO Doc. 7278-C/841 at 3 (May la, 1952). ') 

J 
1 

1. 
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J (d) The operation must be open to use by members 

of the public. 

(e) The operation must be systematic. in the sense 

that 1t must b~ operated according to a publ-ished timetable, 

o.r in a way leading to regularity or fre-t1IlIency. 

Th i 5 De fini 1;, ion i s cu m u lat ive in i t s e f f e ct: i f 

/ any of the above-mentioned characteristics 1s missing, the 

f11'ght must be classified as non-sched'uled. 117 I t i s 

hardlya generous Definition, but wfth due credit to ICAO it 
t 

"reflected the actual state of the industry at that time: a 
l , 

1 i m f te d s y ste m 0 fin ter n a t ion a , r 0 u tes th a t, a t l e a, st i n 

intercontinental markets, was fnftially designed primarily 

for the carr1age of air mail; ~nd virtually no fnternatfon-

al charter operati ons". 118 Therefore, the Councf' 1 s 

De fin i t ion ha sne ver r e c e i ve.d w 1 d e ace e pt a n c e b y the 

contracting States. Many countries have their own defini-

ticn, whereby a non-scheduled service is often defined in a 

positive way.119 

" 117. Id., Notes on the Applicatfon of the Definition (Note 
TI." ~ 

118. Driscoll, op. cit., note 32, at 76. 

119. Guldimann, "Scheduled and Non-Schedu1ed Internat~onal 
Ah~ Services, Confi rmation or Elfmination of the 
Distinction", IrA Bull., No. 22 at 489 (Jun. 9, 1980). 
The UK (CAA) .defines the expression "charter f1 fght" 
as a f11ght in respect of whfch the followfng condi-

,', 

,-' .1 

, \. 
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Over the years. the Councfl's Definition could not 

ke~p up w1th the expansion and evolution of the marketplace. 
, 

During the 1 ast two decades' non-scheduled air transport, as 

h a s b e en s h 0 w n , 1 2 a ~ a s d-é v el 0 p\e den 0 r mou s 1 y w 1 t h ne w 
~ '~ 

types of services such as !TCs, non-affinity group charters 

(ABes and TGCs) and ffnally Public Charters. These ,low cost 

,s e r vic e s are p e r for me ci ma r e 0 r 1 es s reg u 1 a r 1 y ; n ace 0 r dan c e 

wf th a publ i shed timetabl e and open ta use by members of the 

pub l f c, and h e ne e 9 rad u a 1 l Y ap pro a che d the 0 p e rat i n 9 t: h a ra c -

teristics of a scheduled Îservice. They came to be commonly 
1 . 

called "schedulfzed" or "programmedll charter services 121 

'" (continued from prev10us page) 

.J 

120. 

tions are satisf1ed: 

"(a) a11 the accommodation on the aircraft which 
1s occupfed by passengers or cargo has been 
sol d to one or more charterers for re-sale; 
and 

(b) in the case of a flight for the carriage of 
passengers, the operator had made avaflable 
not fewer .than la seats to each charterer, 
prov1ded th'at this shall not apply to service 
for th e car r 1a g e 0 n l y 0 f shi pIS cre w, 1 ne 1 u d -
1ng masters, thefr baggage and parts or 
equfpment for ships." 

Quoted from ICAO Background Docurnen tation • .2.E..:.. cft., 
note 3, a t l 6 • 

See supra, Section II of thfs Chapter. 

121. See Specia1 Air Transport Conference (Montr-e-al. 13-26 
Aprfl 1977) Report. ICAO Doc. 9199 at la (here1nafter 
cfted as SATC_(1977), ICAO Doc. 91.99); Guld1mann. 
" Air T ra n s p 0 r t f n l n te r na t f 0 n a 1 Law". f n Wa s sen ber 9 h 

.. -' ~~{ 

. " ._-~ .. ~ 
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and ,ould thus conceivably come under the ICAO Councll l s 
. . 

Defini tion of 1951. As a result, the distin'ction between 

the two types of air trans~ort (which was thought to be 

bas 1 c ) 1 s no t, as de c f s ive ,a s 0 ft en bel i e v e d . The r e i s no 

clearcut borderline, and fndiv1dual States are given a very 

w 1 de ... d i sc r et ion in r es pee t 0 f t r a f f fer i 9 h t s for non

scheduled operations, as well as with regard to the classi

fication of "programmed" charter f1 ights as scheduled or as 

non-scheduled respectively. 

In fact~ the public pressure for lower air fares 

has necessftated the nations, for political reasons, toI 
, r- ~ . '/ 

accept the operation of such "schedul ized" chl}rters in order 
~ 

to enable ever more people to legally travel by afr on such 

f11ghts. In thfs context, one could perhaps say that, 

because States (fo r political reasons) had to allow a 1 arge 

mea sure of freedom to the charter carriers, they were 

prepared to accept uneconomic fa r es on the schedul ed 

ser'vfces of the national schedul ed carriers. ~ord Boyd 

Carpenter, Chairman of the Brftish Civil Aviation Authority, 

once stated that "we have come o~t unshamedly as proponents 
; 

of cheap fares •.• the phflosophy remained that ft was better 

to fil 1 aircraft at low fares than fly them around half· 

(col'1tinued from previous page) 
& Fenema Eds., International '~ir Transport in the 
Efghties at 151 (1981,. • 
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high fares".122 Thus. ft became "politicall'y~, 

more ~mportant to enable the public to travel by air at lo-w 

fares than ta; protect an economfcal1y viabl e/Jnternatfonal 

scheduled network". 123 However, it can he stated that 
~ 

the governments .!1id everythfng to ffnd ways and means to 

protect thefr schedul'ed carriers and at the same time to 
-

serve the fnterests of 'the travell1n9 pUblic. In additi on 

to the prior permission reQuired for the operation i'Jf 

charters', there are three general types of restrictions on 

their operations: marketing restrictions through charter 
. 

definitions and rulés; geographical and route restrictions;' 

and capaci ty control .124 

'" Mar k e tin 9 - t Y P e r est rie t ion 5 e n a b leS t a t efs t a 
1 

restrict the access ta the market by simply barr1ng certa 1 n 

type,s of charters such as ITes, ABes ~ etc. Geograph 1 cal and 
-' 

~6ute restrictions are self-explanatory.125 Capa'city:-

122. Cited in Flf9ht International at 535 {Apr. 5, 1973) .... 

123. 

124 •. 

125. 

Wassenbergh, op. cit~, note 18, at 52. 
, ~ 

For m-ore details.. about thèse meth"O'd~t see ICAO 
Circular 136-AT/42 at 21 et seq. (l977r; Xaramoj{o, 
1 nt e r n a t ion a 1 N 0 n:- 5 che d u 1 e oP a s sen 9 ers A f r T r ans par t ~, 
Ori 9in. Cfiaracter1 stlcs, Oevelogment, 1 ssues t 

unpû611shed thesfs, MIT at 38-4 (Jun •. 1919); 
Ros e n fie 1 d, op. cft., nt) te 6; a t 1 6 ~ - 1 64 • . 

"" -
ft 1s fnteresting to note here ttrat the Israeli 
governm~,nt has recen-~l: \a ppl1ed new rules forb1ddfng a 

.\. ... .. . 

" . 

\ L .., 

'! __ ~.,. ;: _ Y.: 
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controT restrictions can vary from Stat~'~ to Sta.te and 

us.ual1y take the form of absolute quata.s qr some relatfon

ship to the ex1stfng capacity offered by the scheduled 

carriers. 126 F1nally, priee can also be controll ed, 

th r 0 U 9 h e f the r a p rie e fl 00 r ~ a s<e, do" est 1 mat e d ': cos t sor _ a 
\ , 

ffxed relat1onsh1p to the ex1stfn,g IATA negotfated tarfffs 
/ 

for scheduled operations. l27 In sum. all these restric ... 

t f 0 n s ex i s tin 0 r ete r t 0 en s ure th a t cha rte r ni 9 h t s d 6 no t 

~mpafr the viabilfty of scheduled operations and ta ~rovide 

sorne opportunJ ty for non-schedul ed ca,rr1-ers to compete fn . 
th~ màrketplace. 

, Cl 

From a regulatory'pofnt of view. however. 

on~ can stl1l argùe' that the 1nterests of the charter 

carriers and the scheduled' carriers cànnot e~si1y .he

ha.rm.oni zed. 
. , 

Due ta th'e increas1ng competition of the charter 

(cont1nued from previot,ls page) 
mfx of Israel i and fore1gn passengers fly1ng on 
charter fl1ghts out of the country to destinations 
w1thin a 150 N.M. radius of cfties served by scheduled 
carriers. Some forefgn charter a,frl1nes reacted', to 
these rulès by· stop.p1ng services to Israel. See 
~lsrae11 Charter 'Rules. Anger A1rlfnes ll

, F'1fght 
International at 93 (l8 Aug. 1984). ' 

126. It ca.n a1so take the form' of upl 1ft 'ratios. Le. a 
directional bal ance of the thfrd and fourth freedoms. 

127. Stat~u that tl~ve not adopted any partfcular priee, 
contfo1 rule, nevertheless exerc1se general survefl
·lance over ,char.ter priees on an ad hoc basis. 

" 

, 
,~ •• ! 
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operators, the $cheduled carriers (in ret~a~f().n) began to 

offer services at priees and w~th "fe-~ttJres that matched t'he 

n{)n-Scheduled" se,rvices." For 1nstance-, aff1n1ty group fares 

were IATAls response to afffnity(, group charte,.s. Group 

fn,clusfve tour (GIT) fares were also its respollse to ITes. 

wh.ne APEX fares were the answer te 11on-afffnity group 

charters (ASes and TGCs).128 As a res,ult, thé concepts 

o f sc he d'u 1 e dan d non - sc h e d u l e d s e r v i.e e s b e g a n tom erg e f rom 

e1ther side of the fictftfous bO"rde"r" lfne- separat1ng thém • .. 
in a manner' wh1ch leaves the useful.ness of the 'd1stfnction 

open to considerable doubt. Th~rèby, a severe competition 

b100med between the two categories wh1cfl led to 'e'x"cess 

.capacity on certain routes, insufffcient capacity on others 

~nd waste of resources. The poor financial resl.:'lf:$ of mos-t, 
, 1 

scheduled interRational carriers and the regulatory confu

sion in the ffeld of intern,a:tional charters were. to a larg.e' 

extent. the consequences of thi S "d,evelopment,ll9 

It fs worth noting that" an attempt was made in 1974 

to 1nte9!"ate charter o"ly air carriers into IATA's struc-

128. For these special fares, see rATA W{)rking Paper 

.. 129. ' 

presented to thè 1977 SAre, 'ICAO-WPj5 at 3 et seq. 
(l011/77); JeAO C1rcular 136-AT/42 at 4-5 (19m. 

Wtleatcroft, HThe Si ze Shap~ of Future Air Traffiç", in 
Wassenbergh & Fenema Eds., .!E..:. cit., note 121, at 

'1.06 .. , . 

~ , 

i ~ 

" l'Il'} J 

, , 
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" 
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• • 
1., , 

ture, whereby they woul d be enti tl ed to 
, 
\' 

vo~e on charter 

matters only.130 Howev~r. these new amendments never 

came f n ta fo rce due to the 1 ack of Uni ted Stà te s appraval 

wh1ch argoed tha t lAT A IItried ta extend its carte l to 

fnclude the en t f r e air11ne industry ... 131 In fac t, the 

bloodless wa r of competition between scheduled and non-

schedu1.ed opetators 15 still 90109 on. For exampl,e, an 

inçr.ease 'of almo'st 25% in non-schedul ed, traffic in 198'2 (on 

t.he N_orth Atl antfc) forced scheduled carriers to reyise fare 

le\l.els in 1983 to,win back a larger share of'the diverted 

~raff1~ volume. 132 

A c"Ontroversia1 pro b 1 e m ha s a l W4 y S b e en, wh eth e r 
y . 

non-scheduled commercial ~J r se r vic e s dive r t t r a f fic f r om 

schedu1ed air services, i.e. whether they impair the profit-
, 

abilfty and eff1c1ency of scheduled air services. The 

130. 

131. 

132. 

.. 
Haanappe1, "The Internatiol'\ql Air ,Transport Associa
tion (IATA) and the Internat'1onal Charter A1rlines", 3 
Annals of Air and Space Law at 151-152 (1978); 
Ra,mmarskTOld, op. ciL, note 23, at 150. " 

CAB Oocket 27756. 

, Se e l f [) rat Sec t 1 0 n lof th 1 s Cha pte r; ~ l AI A St \.J dy 0 n 
Avfa on Deregulat10n. 'Geneva at 40 (Oec. 1984). It 
fS 1ntereStfng to noh (as an example of competition) 
t-hat the 1983 summer transatl antfc promotfona1 tares 
i ncl uded a round-tr1'p price of $599 between New York
London compa red to $770 1 n 1982; New York ... Rome a t 
$749 compared to $899 in 1982;" New York-Frankfurt at 
$699 comparéd to $749 in~ 1982. Tee Aviation Week & 
Space

l 
Tech. at 35 (Mar. 7, 1983). --'''-

" 

" " 

-

, 
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schedul,ed carriers ~lways argue that the 'charter operators 

sho.uld not be given the t'reedom to divert trafffè from the' 
. " 

regular services and that the governmental charter r~gula .. 
~ , 

tions should closely define "charterworth y " traffie a~d that 
, 
the a e r 0 n a u tic a l a u t h 0 rit i e s s hou 1 d s t r i.c t l Y con t r 0 , .t h e 

compliance with their charter ,reguladons. 
, 

They 'pase thefr 
, 

a r 9 ume n t son the fa c t th a t wh ; let he sc he d u 1 e d 0 P e rat 0 r s 

must maintain regul ar routes thraughout the year. to 

des tin a t ion s wh i cha r e som e t i mes un pro fit a b 1 e, the cha rte r 

airlfnes "merely take the cream off the tourist seaSon 

,traff1c".133 It 15 submftted that thfs lS not the case. 

,The fact that there is only one air travel market,134 but· 

thts overall market comprises both a business travel and il 

1 e i sur e t r a v e l se 9 me"" t . It is evident that ~usiness 

travel1ers usually fly on scheduled air services. The 

1 e'i sur. e t r a v e 11 ers (e s pee i a l 1 Y . the t 0 urt s t s ), h ~ we v e ~ , " can 
" 

use both schedu 1 ed and no n'- sc h ed u l ed se rI/, f c es. a nd will 

choose that type which fs the- most convenient, to them. 135 

Priee consfderat~ons will of course be the1r main concern. 

- : 
~)a,. See Fli~ht Internat1on~1 at 93 {lB Aug. f984}. 

134. 

,J 
135. 

Statement by Hamma-rskj,old before th~ Sub-Commfttee on 
Aviation of the US sinate Comm1ttee on Commerce J21 
Oct. 1971); rla:dik, ~ cit.', note 7, at 36; 
UAgreeing, Fares and Rates, IATA Publ. lat 69 (Jun. 
1974); Oet1ère, 0E' ciL, note'[20, ~t 251. 

See supra- (footnotes 19 ancj 20) of the Chaptal". 

, , 

f 



r.,. 
V 

;' -

;0-
~-

---
.' - 1 

371 

1 n -th i s rega rd, , ft mus t be remembered tha;t cha rte r tra Fff c 
. 

( w f th f t s 1 0 w far es) . ha s de fin f tel y ma de a 1 r .;~t.r a v ê lac ces -, . 

's1ble to indiv1duals who -·would be otherwise unable to fly by, 

• afro I,n. the United' States (the biggest air trat:fic marke.t 
" . 

f n the We ste r n wo r 1 d ), 1 t se e m s th a t the pro blé m 0 f ct. ive r '-

sion has not been a major issue. In Saturn A1r~ays;·I~c. v. 

~, the United States Court of Appeals for the District of 
, 

Columbia- stated that "the consistent lamentations and , , . 
predictions of doom by diversion rà1sed by the schêduled air 

carriers in the Ila.st have proved"Jo 1>ur way of thinkiooi. to-

be cons1derably overstated u
•
136 The Americans thu$ view 

the introduction of charters as being a major catal.yst to 

the expansion of international air transport, since. they 

.,~ "generate new traff1c and help s1;.fmulate expansio'n in -al1 

sectors of the ind-ustry".137 Whatever 1s said for"or 

't agai~st Ilon-seheduled air service, thfs form of air carrfà,ge 

has undoubtedly been to the benefft of the aviation 

consumer. ) 

In conclusion, whfle no one denies the need for, 

both, sch.eduled and non-scheduled ·air services, the question 
~ . 

is one of balancing competition between 'the two seet·ors, 

136 Satur" Atrways, IRe .. v. CA.B, USCA, O.C. Cir., 12 Avi. 
17 • §S 6 (J u , y 11. 1 ~ 7 3). -

137. The US 1978 Po11ey,· op. cit., note 19. 
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'. 

. 
takfng fnto COn.,sfderation the- needs of dffferent' components 

--
o'f the traff1c mix~ the 'des ire ta ~ promote tour1sm and 

{ 

f o'r e i 9 n t rad e , and the- r 1 9 h t S 0 f b a th sec to r S 0 f the i n d lfS -

• 
try to coexiste The diff cult Y lies J therefore, in the 

fnability ta match the aviat on policfes of different States 

in order to achieve the desired goals and objective~. 

Prafe.~~ Fanara ~orrect observed tnat -"the broad dfme'n~' 

Sf.~ ~cqui red in the '1 ast deca~e.'s by charter ai r trans'port:-
...

/ 

Ch a v e f a v 0 u,r e d the w 0 r 1 d w ide c 1 r cul a t ion . 0 f P ers ans t, 

However~ some dif{-icult problems have .arisen due bath to the 

1 a c k "0 f C 0 a rd 1 na t i· 0 n b e t we en s che du 1 e d 
• 

and non-scheduled , 
fol10wed by the. - fJ i, ~ h t's., ~nd to the 'different polfcies 

r' , 

W' . 
v-ar 1 OUS Sta tes' in pr~tect~ngA their own dome.s tic in te r-

" 

S,ince 1nter.natfonal air transportation, by,' 

"-
defin.ition J involv~s ,more ,than one country, ft 1s vital ta 

t!; 
• f" . -, 
compromise the divergent and some-time~ con·f1fcting policfes 

~ .. 
and in'terests of varfous .c~untrfe-s to establ f'sh a sa.tfsfac-

• '!liMS' 
<\ < " ' 

__ 'tory"mul ti la,teral approach or suffic1ent regional agreements 
/:' _ ,_ e < •• 

that p~ovide for the 'needs of..,-·a:ll participdnts~. 

\"1 

l' 

• 
spe~c~ dehivèred to th~ Sympos1 um on Afr." Charte·r,.i.2.:. 'oU 

Cl t,. f no te 21. -

., 
1 
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) 

ICAO" s 11lterventfon in the ProblelJ1 • 

, 

Wi th the development of the marketpl ace ,over the 

years, varfous types of services evolved which were neither 
~ ,~~ 

scheduled nor non..:scheduled services. It became apparent 
• 'Co 

that, those services, commonly .referred to as Uprogrammedll or 

"schedulized 't charters, have the fol1owing Qasfc character

-istfcs in common w1th schedl!t~d services: 139 
,,-

~a) they ope~ate as~·a systematic -series 
of f1 ights between the~ame regions; 

(b) .they opéra'te 1n accordance with a 
publ f~hed timetable and at publicfzed 
tarrfff; and ._, .. " , 

(c) , ttle-'y are open ta all member $ Qf the 
public and are not subject to "comm,on: 
earrier" obligations. r-' 

These flfghts. however, can still be consfdered" as non- " 

scheduled services by virtue of the fact thalit they are not 

directly offe-red to the public by the air car .... iers. 1.e-. 

they mà:t"~nly be sol d to charter- participants through inter-
'> , 

mediaJ"fes (tour operators. charter operàtors, charter 
-~ 140 
. 0 rgan 1 zet's, etc.). ~ 

139. ICAQ Panel of Experts on Regulation of Afr Transport 

140. 

. Ser'{fces, I<CAO. ATRP/l--Report at 10 (July 1978); 
supra note 12'. 1 

It.' se~ms, Urat there 1s ilso another s1gn1f1cant 
dffferenc,e betweèn the two types which appebrs to lie 
fil' attafA,able load fact-ors. It 1s eSitfmated that 
sche'd~led services can nev'èr ~erate at 1 oad fa~tors " 

\ 
\ 
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T~e 19-77 'Arr Transport Conference déalt -a,t s'ome 

le'n!Jth with the probleni'of dfff~erentfation.betwee,n.scheduled 
~ '...! , 

1 

and non .. scheduled-- arr transport. In- the course of 1ts 

d f sc. u s s ion. the Con fer e ne eV r e a 1 i z e d '~t ha t the f f n a lob j e c t ive 

ln t~fS field was ti' ~n,~ure tha·t bath categories satl sfy the' 

needS~f the public in a manner that permits their efficient 
~ 

and econo,,!ical' operatio'ns. 141 To achieve this final 
... 

object,ive,y -the Conferenc'~ in Recommend'tion 3} recommended, .-; '7 
~fnter alfa, that stud1es be undertaken on characterizing 

non-scheduled int~rnatïonal 'olleratfons and" distingufshing 

them from scheduled o.operati.$hs, and on exa'mining' the 
~ 't _ , 

feas,1bi1ft~ of ,ametiding Articles 5, 6 and 96(a) of the 

Chf c a 9 0 C o.n ven t ion and 0 f r e v 1 s f n 9 the l 952 0 e fi nit ion 0 f 

SGne4.u1 ed serv1ces. 142 In spite of its somewhat general 

language, Recommendati>on 3 represents a .. potentia-l startfA9 , . 
po f"r'l>.t for cha n 9 e sol ~ fur thé r ev 0 lut 1 0 n 0 f 

) I~'" 

international 

( con tin u e d ' f rom trr ev i Q u spa g e ) 
exceed1n9.85 to" 10~. Charters, howèt,eY', can in pr1n~ 

.cipl-e operate at H10'j; 10ad factor; 'S~e H'aanappel, !l.E.!. 
oft., note 25-, at 124; supra, note 22.\ l', 

~ 

,141. SAre (1977), ICAO' Doc. 9199, lli cft. t note 12-1" at 
10. ,. 1 

142. 

" . 

fi \ 0 ~ 

Id., ~'t 11-12. ' In thfs 'regard, Egypt submftted a 
Rorkfng Paper SU9gesting. preparation of a "coordinate~ 

,and fntegratj!d regulatôry set-up, encourag1ng both 
sc h·e d u 1 e d· and no h - sc h e d u 1 e d r a f r' 't'r ans po r t,II .' 
1ATC-WP/46 At' 2. , 

\ . 
';,' • , 

.: 

.. 
\1, 
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regulatory rf4J.ime in several important. aspects of air 

transport. 

Pur sua n t t 0 t h i s R e corn men â"â t ; 0 n , a Il Pan e lof 

Experts on Regulation of Air ïransport Services" was 

established by the IC.4.0 Couneil (Air iransport Committeel in 

1978, to carry out amongst other things this Recommendation. 

It 1s interesting to note that thi~ group of experts were 

appointed taking into aecount the personal merits of 1ts 

members rather than their national representation to their 

governments. It was therefore expected, as a resul t of 

the1r work. that recommended solutions of praetical and 

possible app-lieations would be available to the contractfng 

States. 143 

The general view of the Panel members was that the 

Councll Definition of 1952 had become obsolete, and they 

therefore examfned several alternative ways of establ ishlng 

guidel ines which would better reflect 'the current character-

f st1cs of schedul ed and non-schedul ed ope;ttions. At thi s 

s ta 9 e 0 fit s wo r k t the Pan el a 9 r e e d th a t the m 0 S tus e f u l 

approach would be to establish the dis,t.1ng,lJfshing character

i stics of schedul ed and non-schedul ed services separately. 

143. Gertler, "IeAO Air Transport Regulatfon Panel and the 
Development of Int'ernat1onal Air Law ll

, 8 Annals of Air 
and Space Law at 68 (1983); ICAO, ATRP /l-'Repo rt a t 
~ 

~ 

... \ 
,. 

\ 

f 
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It dealt at len'gth with listing such c·haracteristics. 1144 

In SUITl, the fol10wing are the most significant distin9uish-
<> 

ing characteristics: 145 

Scheduled Air Services: .. 
(a) are obliged to provid'e service with a 

high degree of regularity according 
to a widely distributed schedu1e; 

(b) operate over a ne1;work of routes, 
normally with interline facilities' 
and in te rc han 9 e a b i 1 i ty 0 f t i c'k et 5 ; 

(c) operate sufficient capacity 50 as to 
be able to provide on-demand service 
on a high proportion of occasions; 
and 

{d) subject to the fi 1 i ng of tari ffs and 
their approval by governments. 

Non-Scheduled Air Services: 

( a ) 

( b) 

( c ) 

are no t 0 b 1 i 9 e d t <JI 0 P e rat e se r vic e s 
and ca n bec a n cel Ve d i f a 5 a t i S f a c -
tory payload ;5 not available; 

operate pursuant to a charter 
contract wi th one or more charterers 
with the intention of covering the 
entire capacity of the aircraft, 
and 

operate in conformity with charter
worthiness rules. 

Most Panel members unde r s tood that certain diffi-
1 

! 
" 

culties in the air transport regulatory field 
( 

derive ylrrgely 
1 

from the fact that, as condl.tlons h.~evel opec, scheduled 

1 4 4 • 1 CAO J AT R P / 1 - R e p 0 r t a t 7 - 9 • '- -- .-

145. Id. 

- , 
q\. 

. -;':i\~ 
.-:-:"'_'~L1 
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, 
and non-schedu1ed (in partieular the "programmed" charter) 

operations, which are governed by enti~ely different 

systems, compete in the internatiQna1 market. 146 They 

therefore deeided to consider the common charact'eristics of 

scheduled services a(d "programmed" charters in the light of 

the 1952 Council's Definition. The Panel conel uded tha t 

such charter services have in many ways acquired the charac-

teristfcs of scheduled services according to the terms of . \ 

the 1952 Oeffnition. 147 From tbe regulatory viewpoint, 

however, one can argue that the possibl e need for harmoni za-

tion of regulatory regimes arises because of the competitive 

situation that may develop when: 

( a) both schedul ed and "programmed" 
charter services operate over the 
same route or between the same 
regions; 

( b ) bot h ty P e s 0 f se r vic e corn pet e for the 
same tra vel market; and 

(c) the "programmed" charters offer a 
signfffcant proportion of the total 
aircraft capacity offered by a11 air 
services dur1ng a gfven period. 

Rea1izfng the se facts, the Panel members agreed 

that they shou1d define only one category of air service, 

.146. SATe (1977), ICAO Doc. 9199, 0e. cft., 
(Para. 6); Bogolasky, "ICAO Panel 
Regulation of Air Transport Services", 
and Space Law at 602 (1978). 

note 121, at 10 
of Experts on 

3 Annals of Air 

147 • For the sec ha ra c ter 'ts t 1 cs. se e su pra no t.e 1 39 • 
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thereby defining the other services by exclusion, to avoid 

the probabi1ity of confusion through over1apping or 

omission. In this regard, they preferred ta def1ne or 

characterfze the scheduled air service and, as a result, 

directed their attention to the feasibility of amending the 

Council 's 1952 Definition, Somewhat surprisingly, and 

reversing itself, the Panel members arrived at the consensus 

that the 1952 Definition was sufficiently flexible to permit 

States to classify sorne charter operations, partfcularly 

certain "programmed" charters as scheduled, and that t~is 

desfrable flexibility" " s hould be emphasized by the introduc

tion of a genera1 note and by modification ta existing notes 

pertafnfng to the Definition in Doc. 7278".148 

Thi s conel usion arrived at by the Panel W3S approv-

e d b Y the 1 980 A.:f YI T ra n 5 po r t Con fer en c e wh; c h r e c 0 mm end e d 

that the 1952 Definiticin "be maintained wfthout revf-

sion"; 149 and with only a 1ess significant change in the 

1 -'f b h 4 f h l note,ISO l"t anguage 0 su -paragrap 0 t è genera 

14e. ICAO, ATRP/2-Report at 4; ATRP/3-Report at 7. 

-14~. See Recommendation 1, AT Conf/2, ICAO Doc;. 9297, at 7. 

150. 

The changes of "Notes", relating to the 1952 Defini
t 1 on we re al so cons 1 dered- and approved by the 23 rd 
Session of the ICAO Assembly in 1980. See Resolution 
A23-18, ICAO Doc. 9316, at 81. 

The Conference added 
appropr1ate ticket of 

these words 
a f r wayb 111" 

"user w1 th the 
instead of the 

~ : ---
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adopted the modifications to the "Notes on the Application 

of the Defin1tion fl as proposed by the Panel. The approved 

U G e n e r a l ~I 0 te" r e a d sas fol l 0 w s : 

"This Definition typically encompasses a 
service: 

~ f) wh i chi spa r t 0 fan 1 n ter n a t ion a l 
network of. services, operating 
aecording to a published timetable; 

( 1 i) wh e r eth e 0 n - de man d pas sen 9 e r ha s a 
r e a son a b l e cha n c e 0 f 's e e uri n 9 
ace ommoda t i on; 

( fi f) wh 1 c h no r ma 11 y 0 p e ra te sir r e s p e c t 1 ve 
of short-term fluctuations 1n 
payl aad; 

(iv) where .stopover and interlining 
fa c 11 i t f e s are 0 f fer e d ta the use r 
with the appropriate ticket or air 
waybill, subject to the relevant 
international agreement, if any. 

Because of th~ operational characteristics 
expressed by the Definition and subject ta 
the considerations in Note 6 belort', States 
m ay , a t the f r dis cre ti 0 n c las si f Y a $ 
sc h e d u 1 e d a se r v 1 ce wh i c hop e rat e S l far 
example: 

(1) pursuan-t--to a charter contract wi th 
one or more charterers with the 
intention of covering the enti re 
capac1ty of the aircrafti and 

. 
( i 1) f r e q u an t 1 yan d w i th reg u 1'a r-

1ty.,,1~1 

(cont1nued from previous page) 
words Itpassenger wfth the approp-riate ticket ll proposed 
by the Panel. Id. at 7. 8; ATRP/3 ~ Report at 9. -

151. Attachment to Recommendation 1. AT Conf/2, ICAO Doc. 
9297, at 8. 
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i1 

T'he new Note 6 replaces the former Note B whfch explained 

t'he term n open to use by members of the publ'fc", The last 

sentence of old Note 8 was amended as follows: 

liA service may be rega,.d~d as OpQ.II to th~ 
public, notwithstanding certain restrië
tions, lrihich r'e1ate, for examp1e, to the 
time of reservation, the minimum length of 
stay, or the ob1 igat10n to deal wi th an 
intermediary. It will be fncumbent on 
each contractfng State, in respect of each 
service having such characterist1cs, to 
assess the scope of these restrictions and 
d e c f d e wh eth e r the r est ri c t ion s are s 0 

s u b s tan t i a 1 th a t the se r v i c.~ 2 s hou l d b e 
cons1dered as non-stheduled."l 

On the other hand, Note 1 explaining the cumulative nature 

of the elements of the "Definition/! was amended to say. that 

if any of the characteristics (a). ,(bl or' (c)153 1s 

mis s 1 n 9 » t ~ e s è rie s 0 f f 1 i 9 h~~ s ca n n 0 t bec 1 a' s s f f 1 e d a s a 

scheduled international air 'service, subject to the provi

sions of Note 6'ment1oned above., Final1y~. the old Notes 7, 

9 and 11 were deleted. 

Evaluation of ICAO's Work 

(1) It seems that the di fferfng pol1tical and 

economic circumstanceS surround1ng inte-rnatfonal air trans~ 

port. i.e .. tbe divergfng and conf1Jctin g. national policfes 

152. Id. at 11. 

153. See supra (footnotes 11~ and 117) of this Chapter. 

o 
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with regard to 'the distinction bet,ween scneduled and non

scbeduled operations, shapèd the final course talcen by the 
c , 

Panel of Ex,perts.· Instead of pUY"suing its terms 'of refer

ence by revisfng the 1952 Counc11's 6effnitfon, the Panel 
" , 

took a Qufte different approach. It reta1ned the Definition . 
as 1s, but introduced sev~ral chang~s and additions fn 

accompany1ng IlNotes" to permit ·States to çlassi fy certain ,. 
types of regul ar or frequent non-schedu'l ed- services as 

schedul ed. The Panel thus refused to proceed into -the core 

of the regulatory pr.oblem and try to reducè national dtver~ 

gences with respect ta differentfation between the two 

categories, fn order ta provide the system 'with sorne more 

ha rmony. This was correctly labelled by one commentator as 

an "exercise i,n fntern-ational frustration". 154 

(2) One can cri ticfze the Panel r s conel usion as 

befng too flexible and leav1ng too much room fOr" divergent 

nati,onal laws., The proposed amendments in fact give ~ 

virtual1y absolute freedom to States to classify sorne non-' 

scheduled services, part1cularly certain "programmed" 

ch-arters as schedul ed, the sarne freedom they have been 

enjoy1ng with respect to economic regulatfon of internation

al air services, as a result of the existfng r-e9uTator~c 

154. Guld1mann. ne. cit., note 110, at 135.-
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re~fme of the Chicago Conventi~n.155 Eath amendm-ent of 

the 1 9!i2 0 e f 1 nit 1 0 n s hou 1 d rat h e rai mat a pre c 1 s e and 

l ,e gal J .Y b 1 n d i n g de fin 1 t ion, wh 1 c h wou 1 d a l 1 0 w the S 0 -.ca 11 t] d 

Il pro 9 r a mm e d Il cha rte r s t 0 fa 1 l und e r the 1 de f f nit 1 0 n 0 f li 

scheduled air services. 

(3) Since the Panel t s conclusion is not bind1ng 'on 
. 

contracting ,States, ft was ge'1efa11y well received by the .. 
1980 Air Transport Co.nference and, as sorne statements show, 

was IIthe on1Y,approach pO'ssible" or "the best that could be 

a chi e v e d ~I • 1 5 ti 
" 

It 15 worth noting here that some partfci-

pants ta the Conference made pr~posals a1mfng at formulatfng 

a more def1nite and c1earer guidance for States on how to 

USé their ,discretion for a possible re-classfficati-on of 

certain charter services as. scheduled. 157 They were 

however rejecte.d by an ample major1ty of de1egations who 

obviously felt that complete freedom of action, in complete-

1y dfvergent directions, would Ibe more valuable than any 

155. 

156. 

157, 

See su[>ra, "T"he Nature of the Problem", in Section V 
of th1s Chapter. 

Statements made by the U.K. and Norway, cLted in 
Azzie, IISecond Special Air Transport Conference and 
8il ateral Ai t Transport", 5 Annal s~21.! 'and Space 
Lawat 5 (1980). -
At Conf/2, ICAO Doc. 9297, at 6; see J e.j., Working 
Paper presented by $w1 tzerland to the Co'\Jerence, AT 
Conf/2-WP/15, at 2. 

., . 



.. ', .... 

.' 

- .... 

'. 

- < , 

383 

degree' of uni form 1 imitation. 

(4) In order for the proposed amendments to be 

functional and acceptable to States, ft is crucial that they 

be un1formly accepted by ~uCh States; thav is to say the 

re-classification of the same types of charter services as 
, 

scheduled must be agreed upon between States, a step' which 

i s unl ikely to be reached in the near future. The al terna

tive to thfs step would be that States intending to imple

ment these amendments will have to negotiate classification 

of certain charters by "argum~ntation, bargainfng, and if 

necessary, compromt~esft158 within the exfstfng and 

prevailing system of bilateralism. 159 However, ft has ta 

be nated that the use of bilateral agreemehts to re-classify 

charters will have an effect upon their structure and 

certain amendments and adjustments therein will be necessary 

ta cope with the new situation to insure that the smooth 

operation of these flights 1s not impaired.. 

158. Azzie, De. cft .. note 156. at 6.-

1 59 • Id. wh e r eth eau th 0 r fur the rel a r i f 1 e d th a t f t WOU 1 d 
De l'Up to the two Partfes to mOdffy aeeordingly all 
pertinent provisions of the bf1ateral agreement" (e.g. 
designatfon, capacitY-lnd tarfff clauses or' 'the route 
sChedules) "be ft by explicit changs in the text or by 
supplement1ng the agreement by an. exchange of notes", 
For m 0 r e d e ta 11 s a ~.~ u t t h 1 s a l ter n a t f v e , s e e 
El .. Hussainy, 1t81lateral' Air Transport Agreements and 
thefr Economie Conte!!t.".~_wfth Special Reference to 
Afr1ca"t 8 Annals of Air and Space' Law c1t 123 .. 125 
(1980); Matte, op:-ë1t., n"'O"t'e2i, at 166-171. 
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(5)' The ambiguity now surrounding internatior'l'al 

av-tation will undoubtedly further progress the blurdng of 

tbe two types of operation. even if opposed by States which 

prefer to maintain the distinction and to keep non-scheduled 

services within well defined regu1atory l imits. . " 
l t i s 

hopeful' therefore that the Thir~ Air Transport Conferenc~ 

(convened by the lCAO' Council for r(ktober 1985)160 will 

pfovide another opportunity to the international 
{> 

aviation 

~ .... ~~~~~-
:, - ~, 

community to exp1.ore reasonab1e solutions to thfs "î 
une e r ta f n ty • 161 

Contfnuation of ICAO' s Work 

In fact, the extreme caution of the Air Transp.ort 

Regulation Panel was without doubt fnflueneed, as has been 

pointed out, by the confl icting pol ieies and posi tians af 

member Sta tes. It 1s however important to emphasize that 

already in the early stages of fts work, some members of the 

Panel were of the opinion that work should be continued ta 

160. ICAO State Letter 529/1-84/31 of April 6,1984. 

161. The tentative Agenda for the Conference fncludes two 
1 te m s wh i c h cou l d 1 e a d t 0 d ; sc u s s ion 0 f the pro b 1 e m : 
item (1) Commercial rfghts for scheduled services. and 
item (2) Poliey conce-rning internatfonal non-scheduled 
air transport. See Attachment to ICAO State Letter 
S29/rl-84/31 of April 6, 1984. 

, ! 
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establfsh more definite guidelfnes as to haw governments 

should use thefr dfscret10n with regard to the apR,lfcation--

of the 1952 Definition ifl the problem area of "programmedu 

charter flights. 162 ~igniffcantly, the 1980 Air 

Transport Conference agreed that the Panel, wfthout review

Jn9 the amended "Notes" to the Definition, mfght need ta 
, 

"supplement its workH as a consequence of fts future work on 
.J 

regulation of non-scheduled air tra;spart. 163 This 
1 

agreement of the Conference stimulaterl ~me activity in the 
... 

Panel towards further cl arfffcation for ~ates of certain 

aspects or implications of a possible re-classiffcation of 

charter services as scheduled. The views of Panel members 

-W9re canvassed on such aspects as the effects of re

classffied operations on bf1ateral agreements and on th1rd 

countrfes. the problem' of possible diSagreemenW between 1 
, 

States on re-classification and the tariff regime to be 

applied, the concept of lI su bstantfal restrictions", etc. 

~The ICAO Secretariat prepared a summary of these v1ews for 

162. See ICAO-ATRP/3 - Report at 7, Para. 18 (Oct. 1979). 

163. AT Çonf/2. ICAO Doc. 9297, at 7, Para. 10. Also the 
Assembly. in 1ts 24th session of 1983, dir-ected the 
Councfl to continue the studfes on the regul at1on, of 
charters (Res. A24~11). 
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thé ]ast meeting of the Panel~164 but ow1n9 to insuff1-

cient time, the Secretariat' s paper could not be consider--ed 

and thus' this fafrly extensive preparatory work potent.ially 

very useful to States was brought to an end without benefit 
• 

to anybody. 
) 

During the per10d between 198j/lan d .1983,' the Panel' 

hel d four meeti ngs to compl ete i ts work programme, 1i-5 

The sfxth meeting of the Panel established two lfsts. the 

tirst cons1sting of those operations considered as ~int,rna

tional non-scheduled air transport" and the second of those 

e x c 1 u de d f rom th i seo ne e.'p t • 166 l t i $ i n ter est i n 9 ton 0 te 

that "Public Charters" 'are constdered non~scheduled.167 

whfle J'Part Charters" are recognfzed as a form of marketing 

by scheduled airl fnes and, can, according to, the Panel f n-ot 

.,. 
1 

164. It was held during the period 7-18 March 1983. 
ATRP/7-Report. 

165. See ICAO-ATRP 4/5/6/7 - R~ports. 

1 66 • No a t te m pt, h 0 we ver J wa s ma d e t 0 a c tu â lil Y de fin eth e 
types (e.g. Aff1nity. ITC, ABC, etc.) of'non-sche.duled' 
operations. See ATRP/6 at 4-e IMarch 1982). 

167. Id. at 4. For a different opinion. see Guldimann. 
1rJ1ûbl1c Charters - Chicago Article 5;or Article 6", in 
Kea n E d ., E s s ay s -:!!! ~ Law, Lon don a t 8 1 .!! se 9 • 
(1982 ). 
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bec 0 n s ide r e d' a s no, n - sc he d u 1 e d • 168 In the i r seven th and 

last meeting (which was held in Harch 1983). the Panel 

members lfsted a number of dev1ces which government~l 
p 

a-eronaut1cal authorities may use in regulating non-scheduled 

international air services. 16-9 The fact, however, is 

that the Panel' s work on regul atory devices resul ted in 

noth1ng more than a factual compl1 ation and "categorization, 

of currently known regul atory mechan1sms of devices app.l ied 
. 

by States· to international nQn-scheduled operations. The 

Pan el me m ber s al S 0 de v e 1 0 p e d a l 0 n 9 l f s t 0 f a lm 0 S t 28 9 u f de-

1 fnes which may be ·used for the regulation of non-scheduled 

transport. These guide11nes do not actual1y reHect any 

s l ng1 e poli cy ori entatl on but rhn..r a range of na t i ona ~ 
pol1cfes and objectives. 110 It~Uld be noted therefore 

that the listed criteria and the developed gui~ellnes do not 

fmply the Panel' s approval, support 'or ~ rejection there

of. 1 71 Th 1 S ,r e f1 e ete d the vie w oJ man y me m ber s th a t the 

1 68-."" Id. a.t 6 .. 8 • As suc h the Pan el d i d no t de v el 0 pan y 
rlgid definftion on views ,on these operaticns. 

169. ICAO-ATRP/7 at 3-6. 
, 

170. Id. at q .. 14. An important area which was not 
mressed in any d~ta il by the Panel f nvol ved the 
question of gu1d'e11nes relat'1ng to the posst1>1e 
reclaS'sfficatfon of programmed ,charter operations as 
scheduled. 

17-t' • 
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divers1ty of national pol1c1es (in the' a1'ea of non-scheduled 

régu1ation) would lfmft their c'apabiHty to d'evelop .mean1ng .. 

Tul and gene~ally acceptable guidance mater1c11. 

It 1s wo'rth mentioning here that the Panel of 

Exp e r t s , dur i n 9 ft s s 1 x t h" me e tin 9 men t f 0 n e d ab 0 v e , a 1 S 0 

reconsidered the subject of the feasibl1fty of amendif)g 

Articles 5, 6 and 96(a) 9f the Chicago CQnvention. 172 

After lengthy discussions, however, the Panel members 

arr-ived at t~e consensus that soch amendments were "nefthér 
/' 

nec es s a r y no r a p pro p ria te" for t W 0 bas f c re a son s • f 7 3 0 ne 

had to do with the approval by the 1980 Air, Transport 

Conference. (Recommendat1on l ) and the '23rd Session of ttle ..-

Assembly (Resol ution A23-18) of the amended "Notes Il , to the 

Councl1, 5 Den nit ion of' 1952. 174 Since th i s Definition 

was made more f1 exibl e by t'he amended and added "Notes" -but 

was otherwise retained, the traditional concepts of distin

guishable scheduled and hon-schedu'~d operations reflected 

i n Art i c 1 es 5 ,a n d 6 0 f the Chf ca go Con ven t f 0 n r e s'p e c t f ve 1 y , 
, . 

d i d no t r e qui r e r ev i s ion 0 n the s e gr 0 und s • The 0 the r m'a f n 

172,. 

1 73. 

174. 

The Panel had this problem on the, agenda of fts second 
meetingrin 1979, but defe'rréd ft to some' later me*ing 
due to 1nsufficfent time. See ICAO .. ATRP/2-Report at 
15, Par:,a. 42. No work, ho~ever, on the subject had 
been done unt11 ~he sfxth meeting o,f r~arch 1982 • . , 

/ 
ICAO ... ATRP/6 o· ·Report at 14, Para. 44. 

See supra note 1 ,; •. "', 
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reason was the complexity and time-consuming nature of the 

amendment process i tsel f. The Panel thus decided that it 

had concluded fts work on this subject. 

Notwithstanding the deficiencies existing in 
-

Articles 5, 6 and 96(a) of the Chic-ago Convention, the Panel 

members apparently decided not to amend them after taking 

into account the poliey and procedures relating ta the 

alnendment of the Convention. In this respect, it should 

always be borne in mind that Assembly Resolution A4-3, which 

is still in force, sets out the necessary steps regarding 

the Con~ent1on's a(l1endment.17~ Of particular relevance 

i 5 Re sol vin gel au s e requ1ring that any proposed amendment 

be proved necessary by experience and/or demonstrably desir-

able or useful. 176 Thus, an amendment of the Convention 

may be considered "appropriate" when either or bath of such 

specifie tests fs satisfied: i.e. the' amendment 1s proved 

" indispensabl-e; ft is demonstrably advisable or helpful. It 

seems that the Panel could not conffrm compliance with 

either condition of the test. MOr-'eover, according to 

Resolving Clause 7, the ICAO Council should nct itself 

175. Resolution A4-3, "Polfcy and Programme Wfth Respect to 
the Ame n dm e n t 0 f the Con ven t ion" • ( 1 9 5 0 y: \ Th i s 
Res 0 1 ut i ~ 1 s s t i l 1 i n for ce. se e Il A s' sem b 1 Y 
Resolutions in Force", lCAO Doc. 9349 (as of October 
1983); ICAO Doc. 941,4, A24-Res. (1983). 

176. Id. Resolving ela'use 1. Il, 

1 
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1n1 ti ate any proposal for amendment\ 11.n1 es's such change i s 
ê 

urgent in character. Whereas, Resolving Clause 4 stjpu1ates 

that Article 94- of the Chicago Convention should be main-

ta1ned in its present form. Th i s Art i c l e de a 1, S w i t h a me n d -

ment procedures and states, inter al1a, that amendments must 

oe ratified by at least two-thirds of the total nUl'11ber of 

membcr States. 17l The total number of contracting States 

being 156 by 1985, means at least 104 ratifications would be 

reQui red be fore any amendment coul d enter i nte force. ll8 

A1so, the time required for an amendment to the Convention, 

approved by the Assembly, to' enter into force varies 

cons i derab1y. To cite but a few examp1es. while Article 

50(a) of the Convention amended by the Assembly on 12 r~arch 

1971 to increase the Counci1 1 s membership From 27 ta 30 

entered into force on 16 January 1973 (taking-. ... ) year and 10 

months), a similar amendment adopted on 16 October 1974 ta 

; ne r e a set he me m ber shi p f rom 30 t 0 33 en ter e d i nt 0 for ce 0 n 

177. Paragraph {al of Article 94 stipulates that "any 
proposed amendment to this Convention must be approved 
bya two-thirds vote of the Assembly and shall then 
come into force in respect of States which have 
ratified such amen~ment when ratified by the number of 
contracting States specified by the Assembly. The 
number so ,pecified shall not be 1ess than two-thfrds 
of the t 0 ta 1 nu m ber 0 f con t ra c tin 9 S t a tes • 1. 

178. Se'e, ICAO Bull. (Feb. 1985); Mi1de, "The Chicago 
Con v e nt'T'On - A f ter For t y Y e ars ", 9 An na l S 0 f A 1 r and 
Space Law at 119 (1984). 

;' , 
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15 February 1980 (5 years and 4 months) .179 Amendment of 

Article 48(a) dealing w1th frequency of Assembly sessions . 
required 13 years between approval and entry into 

force. 1BO 

There 

ment process, 

articles of 

1s no doubt that the complexity of the amend

,bes~des the possible implications for other 
~ 8 
the Chicago Convention l 1 are bound to 

discourage any such initiative unless an amendment would be 

perceived as necessary and urgent by a broad spectrum of 

States Party to the Convention. In that sense, the Panel of 

Experts could not have probably decfded otherwise than "ft 

di d • 

To conclude this section, ft 15 appropriate to note 

th a t the Pan el 0 f Exp e r t s ha seo m p let edit s wo r k 0 n non-./ 

scheduled regulation in a somewhat perfunctory manner. 

However, the diversity of national pOlic1es and objectives ) 

made this almot inevitable. Addi t'fanal ly its earl ier work 

179. "The Story of the International Ci vil Aviation 
Organizatfon", Memorandum on IeAO at 12 (19Bl); 
ATRP/5-WP/7, prepared by ICAO Secretariat at 2 
(2/7/81). 

180. ATRP/5-\~P/7. ~ at 2. 

181. In fact, an examfnat10n of the Convention reveal s tha t 
18 more articles of the Convention may need to be 
revfewed if such an amendment 1$ 1ntroduced. Id. at 
2·3. 
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on the possible re~classification of "programmeQ" charters 

as. scheduléd has not enjoyed any significant practical 

"-acceptance. »on~theless, withi-n the scope of,work feasible 

on non-schecluled régulation, a number of 100se ends remain. 

PRELIMINARY CONCLUSION 

There 15 no q_uestfon about the publ fe need for both 

scheduled and non-scheduled operations. Scheduled air 

services provide the aviation consumer with regular and 

dependable schedules. flexfbil ity an-d worldwide routes. 

" 
Non-schedulé~ services exploit the efffciency of plane-load 

m 0 v em en t toc a pt ure the p rie e - el as tic t ra f f 1 c il n d exp and 

passenger and cargo markets. The-r~fore. both types of 

service are needed. The issues are the b~lance between the 

interests of the operators of the two servtees, the public 

and the gov~:"nment on the one hand, ~nd the harmonizatlon of 

divergent national policie.s on the other. It can, however. 

be argued that the uncerta1nty now surrounding international 

a 1 r t ra n S po r t reg u lat 0 r y r e 9 f me en cou r a 9 es St a te s t 0 r e t cl 1 n 

c 0 m p 1 ete dis cre t ion 0 f a c t ion wh f ch Ls cl e a r 1 y reg a rd e d as 

better than any unfformfty. New prfnciples and ideas 

should. therefore, be sought and explored for better identf

fying and understandfng the nature of international afr 

transport in order to ffnd the appropr.1ate solutions to the 

: ' ••• _, u ~.I(: 
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ex 1 st i n 9 am b f gui ty . 

In the wr1ter l s opinion, ft is necessary ta devise 

a scheme of traffic regulation that creates a balanced air 

transportation system which serves al1 segments of the 

public. Ho we ver. 0 n e s hou l d a dm fp: th a t th f sis m 0 r e e a s f l Y _ 

said than done. but a11 of the momentum of the past few 

years 15 apparently taking the industry 1n this direction. 

The fol 1 0 win 9 are the mai n ta s k s th a t h a ve t 0 b e ad d r e s 5 e d 
. , 

to create such a scheme: " . 
(a) Charter activity must be rffgulated but not 

sacr1f1ced ta protection1sm. All the régulations should aim 

toward an ever increasing qual ification of air service on 

demand. in terms of efficiency and security, in order to 

guard the rights of the growing numbers of leisure travel-

l ers. This may be done if charter air" services woul d be 

regulated by multilateral regional agreements, such as in 

Europe (the 1956 Paris Agreement) or the 'ASEAN (the 1971 

Manila Agreement).182 

( b ) Br1ng1ng priees in line with costs. S1 nee 

charter air tr~n~port i s based on th d,C 0 s t S 0 f planeloàd 

operations, ra te con tro 1 should be unn cessary. How~ ver 1 

when scheduled carriers Qump excess capacity in sorne markets 

or W'hen scheduled services are themselves operated at 

'. 
182. See supra (footnotes 27 and 31) of th1s Chapter. 
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uneconomic level S" somé 'action boy 90vernmen~s ta preel ude 

these destructive practices 1s essential. 

(c) Shapfng capacit.,y to meet demand. If the non-

scheduled trafffc is regulated as clariffe1:f above. its 

capa_city should automatf'tally rise ta the level of public 

demand. On tne scht~duled stde. howéver. sorne external 

control 15 necessary ta assure" that the capacity does not 

ex cee d th e 1 ev e lof se r v 1 cet ha t i s a c't u a 1 l Y r e qui r e d . Th i s 

'could take the form of poolfng- and/or capac1ty agree-

ments. 183 Today the. excess capacity sftuation in 

scheduled service 1s ô,ne of the basic problems confronting 

the scheduled air transport 1ndustry. - Empty seats and 

excess1Vè 5ch'edules' prompt scheduled carriers to attempt to 

fil1 those seats at any cost. Thus. the uneconomic systems 

come into be1ng, 5uch- as APEX, Part Charters,and others. 

(d) R~dèfihition of the terms ("scheduled" and 

"non-scheduled") to enable the nations, decide' the level of 

scheduled and non-séheduled air services that are rea,lly 

necessary to serve the public 1.nterèst. 

It 1s not feasible ta regulate one extreme of air 

transpott (scheduled services) whfle 1eaving the othe,. 

(non-scheduled services) under unilateral supervision or 

183. Se e infra Il Pre 11 min a r y Conclusion" 1 Cha pte r VI 
(footnote 187). 
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une.ontrol1 ed. States have a responsfbility to design a 

coherent and satisfaetory framework for the regulation of 

an international atr services. Failure to meet this 

responsib111ty would mean that governments will be IIfaced 

w1th the possfbilfty of rate wars t cut-throat competition 

b e t we e n the var i 0 usa i r 1 in es, 1 ne r e as i n 9 su b s i die s, 1 nt e r -

governmental antagonism and chaotic commercial conditions at 

the very moment when peaceful co-operation and harmonfous 

development are absolutely vital Il.184 The 5 e wo rd s we r e 

once used by Sir William Hildred ta descr1be the situation 

in which governments and their airlines found themselves in 

1 94 5 • The y are e very bit a 5 a p po site t 0 d a y . 

184.. Hflared, Statement before the Anti -Trust Sub-Comm1ttee 
of the Judfcial Comm1ttee of the US House of 
R~presentatives (1956). 

(~ 
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CHAPTER VI 

THE REGUlATION OF CAPACITY: EVOLUTION AND PERSPECTIVES 

SECTION 1 - THE SERMUDA CAPACITY PRINCIPLES 

Capac;ty Determination According te Bermuda 1 

The distinguishing characteristic of the Bermuda r 

system of regulat10n 1s that, in place of any formula or 

other methot for determ;ning capacity, ft substitutes a 

sweeping right for each afrline to institute capacity in its 

own discretion subject only to e'~ post facto action if a 

90 ver n men t co m pla i n 5 th a t the cap a city b e f n 9 0 f fer e d 

violates certain general principles. ln other words, 1t 

places no outright restrictions on capacity and leaves its 

d-etermination ta the aviation industry in accordance with 

"del iberately vague n guidel ines. 

The "Final Act" of the Bermuda Civil Aviation 

Conference! defined the guidel ines whfch were to gavern 
~I 

the operation of air services under the Agreement. Basic-

1. For the hi stor)' of Bermuda Conference and t ts ma i n 
results, see supra, Chapter lI, Section II. ',i '~, 

l , 
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ally the se guidelines or principles (better known as the 

Bermuda l principles) were fntended ta regulate competition 

between the air transport services of the two contracting 

Parties. 2 Four standards are prescribed in the prin
r 
Icfples. These are in essence regarded as the mast important 

and, when incorporated into an agreement, that agreement is 

classified as Bermuda-type agreement. However, due to the 

fact that these principles were ambiguously drafted, the 

writer will discu,ss them according to the interpretation of 

the 0 r i 9 1 n a 1 d ra ft ers 0 f B e rm u da 1. 

The first standard provides that air service 

facilities available to the travelling public must bear a 

close relationship ta the requirements of the public for air 

transport. 3 This requfrement is usually explained as an 
-

obligation for the airlines to operate at a "reasonable load 

factor", or not ta operate at unneCbessarily low load factors 

on certain routes merely for competitive advantage. 4 , In 

modern terms it can be seen as an injunct10n JO the Parties 

2. Gertler 1t 

Bermuda 
(1976) 

"Bilateral Air Transport Agreements: 
Reflections", 42 J. A1r.....!:..!..--! Cam. at 

Non-
803 

3. See Para. 3 of the Fi nal Act of the Bermuda Confer-

4. 

ence, 60 STAT 1499, T.LA.S. ~Io. 1507 (1946). ' 

Cheng, The Law of International Air Transport at 
412 .. 413 m62). -
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to avo1 d overcapaci ty. 5 In th1s respect, one should note 

that ft was not permitted to operate an air service with 
1 

excessive capacity w1thout economic justif1catton. 6 

Apparently~ to operate at 65-70% of an ~ircraft capacity 1s 
r 

considered just1 fiabl e. 7 

The second standard requ; res tha t there shoul d be a 

ufair and equal opportunity" for the airl ines to operate on 

the agreed air rautes. 8 This pertains to the opportunity 

of the desigkate'd carriers of both contracting Parties to 

oplrate on the specified routes to which they have been 

desi gnated. The opportunity shal1 be Itfa1r" and "equal", 

However, since this guideline mentions nothing about an 

equality of traffic, revenue or in the number of 

carriers 1 9 one 
o 

can say that if i s r...ather a noo-
"1 

5. See Wassenbergh, ~Public International Air Transporta-
tion Law in aN Era at 31 l1§76). -

6. "The capacity ta be put on any air route should be 
related to the traffic demands - thereby e1iminat1ng 
uneconomfc practfce". see Masefield, "Anglo-Amerfcan 
Civil Aviation", Air Affa1rs'.at 319 (1947). 

7. See British Ai r Trans~ort 
Edwards Report) at 57 (1 69). 

8. C'ara. 4 of the Fina1 Aét, 

in the Seventies ( The 

9. McCaroll, "The Bermuda Capacity Clauses in the Jet 
Age", 29 J. Air l. & Corn. at 118-119 (1963). 

·-L 
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discrimination princfple whfch calls for "equal fty of 

,opportunfty ta compete" on the routes acco'rdfng to fair 

competftive practfces. 10 

The th f rd st and a rd 0 b l f 9 est he a f r 1 i ne S 0 f 0 n e 

cou nt r y t 0 ta k e f n t 0 ace 0 un t the i nt e r es dt the. a 1 r 1 i ne s 
\ 

of the other. so as not to affect unduly each other' s 

servfces. ll r This requirement is to govern the relations 

between air carriers competfng on trunk services. 

interests of the des1gnated airlines of both contractfng 

Parties shall therefore be considered by the desfgnated 

carriers of efther Party whlle providing operations of the 

trunk services on a11 or part of the same routes. This 

thereby ensures that the services of either desfgnated 

air 1 f ne a re no t und u l y a f f e c t e d. ( 0 

In fact, the above-mentfone~ second and third 

standards should be read together. Whfle the second gufde

line seeks fair competftion, the thfrd one 1ndicates a 

certain control of competftion ,fn the sense that no afrline 

m ay st ri ve for a mon 0 pol y 0 r dom i na t f 6 nover the 0 the r b y 

means of purely destructive practfces. In other words: 

10. Thfs 1 nterpreta t 1 on becomes obvf ou sin the l f ght of 
Bermuda II and the lfberal bflaterals where the word 
Il operate" 1 s rep 1 aced by the word "compete Il J see 1 "fra 
Section II. 

11. Para. 5 of the Fi na 1 Act. 
Il 
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"competition but 
~ 

no-cut-throat competftfOn".12 As tG 

"fair and equal opportunity" clause, ft seem1ngly means that 

ev e n th 0. u 9 h 0 n e des i 9 n a te d air 1 in e m a y b e we a k e r th a n the 

o the r , i t ; s s t i 1 1 en t f t l e d t 0 a n e qua l r i 9 h t t 0 0 p-e rat e 

1 He the strong carrier and is ta be g1ven every opportun1ty 

to perform its assigned role. 13 An appeal process was 

provided in the Bermuda l Agreement t whereby the Parties 

could apply ta ICAO for an advisory opinion in order to 

determfne whether certain practices were l1miting fair and 

equal opportunity or were destructive unfair trade prac

tices .14 Unfortunately, thi s appeal process remai ned a 

dead letter and thus the opportunity was lost for developing 

fair competition rules, on a case by case basis, in inter

national civil aviation. 

Before examining the fourth guideline, ft 1s worth 

mentioning that Baker (the Chairman of the American delega-
\ 

tion at Bermuda), in discussing the first three standards of 
, --

Bermuda I, contended that their principal thrust wàs to 

prevent "unfafr trade pract1ces" by the respective carriers. 

12. 

13. 

14. 

Adrianf, "The Bermuda Capacity Clauses". 22 J. Air L. 
& Com. at 406 (1955). 

-Baker, IIThe Bermuda Plan as the Basis for a t-1ultf-
lateral Agreement", Lecture delfvered to McGill 
University, Montreal at 2 (1948). 

See Articl e 9 of Bermuda '1. 

.' 
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Moreover, the nexus between the needs of the publ f c and 

capacfty was fntroduced as a rtopgap measure to prevent 

efther Party through subsfdy, From flooding the market with 

eXCfSS capac1ty and-thereby undermfning the financial stabi-

lit Y of fts competition. In order to refute the argul'lent 

# that fnterpreters had given the fair and equal clause, he 

'concluded that: 

IIThere was certainly no 
free and equal opportunity 
fa.1 r bas i san d the r i 9 h t 
business ..w.ere as concepts 
related."1~ 

intention that 
to compete on a 
to do half the 
even di ~tantly 

The fOl:Jrth standard indicates that the primary 

objectfve ~f the prOVision of capacity 1s to meet traffic 

demands betwee.n the country of natiof)al ity of the air 

carrier and the country of ultimate destination of the 

t ra f f 1 c • w i th su b s 1 dia r y f f ft h f r e e dom t ra f f 1 c cap a city 

related ta -Ca) trafflC requ1rements between t~e country of 
• 

or1gin and the country of destination of air traffic; (b) 

requirements of through airlfne operation; and' (c) traffic 

i h 
~ 

requ rements of the area through w ich the airl ines pass 

after tak1ng account of local and regional serv1ces. 16 

This guidel1ne is apparently one of the most important and 

at the same time the most controver~sial one. In the words 

of Baker, this standard was del1berately written as a 

15. 

16. 

Baker, op. cit., note 13; at 10. 

Para. 6 of, the Final Act. 

..... - ,j., ... .r; 
/. 
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"somewhat elastic .statetnent ll
•

17 ,A distinction 1s made in 

the gu1deline betwe,en IIprimary just1f'1cation" and "secondary 

justi fication" traffic. 

The primary objective- 1s to provide adequate air 

transport for ~he traffic of the country of orig1·n of the 
. [., 

, ai r-c ra ft and the COU nt r y 0 f des t 1 na t ion 0 f t h·e t r a f fic t i. e • 

the third and fourth freedom traff1c or primary justifica

tion traffic. The secondary traffic consists of fifth free-
, 

dom traffiç on the specified rou~.18 The "Final Ac{l. of 

the Bermuda Agreement, however, made ft very clear that litre 

capacity for the carriage of fi fth fre,edom shoul d have a 

primary effect o.n thi rd and fourth freedom tra ffic" ,19 

1 7 • Ba k·e r, 0 p • c i t., n 0 tel 3 t cl t l 2 ; Art 1 c 1 e 1) (p a ra. 3 ) 
of IBermuda II. ./ 

18 • S j... \ Che n 9 , Il Bey 0 n ~" Ber m u dria Il, 1 n Mat teE d " • 
I~rnational Air Transport: Law" Organization' and 
Polletes 'for the Future at 93 (1~1G). For a good 
clarification on the various freedoms of the air, see 
H a a na p p e 1 , P rie i n 9 and Cap a c 1 t~ 0 ete rm i na t ion f n 
International Air T ra n S for t a t 1 - 1 3 , 32 -3 3 C1g'S"4r. 
A1so s one has ta admf that the problem of s·1xth 
free-dom traffic has given rise to many differing and 
confl icting opinions and interpretatfons. Qccasfon-·-
ally thls freedom has spec1fical1y been provided for 
in 'bilateral agreements, Le,. in sorne liberal 
bilaterals recently concluded by the U.S. 

19. Diamond. "The Bermuda Agreement Revisited: A Look at 
the Past. Present and Future of Bilateral Air 
Transport Agreements". 4 ~.2..!!~-.! Corn.' at 447 
(1975). 

.L 
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B~t nei ther thi s Act nor any other part of the Agreement 

offered a concrete answer to the Quantity of capacity for 

f i f t h f r e e dom t r a f f f c a 11 0 we d i n rel a t ; 0 n t 0 the Qua n t'i t Y 0 f 

capacity for third and fourth freedom traffic. 1 t· a pp e ars 

therefore that it was not the intention of the founding 

fathers of Bermuda ta set up a ·fixed ratio between capa-

city for third and fourth freedom on the one ~,and and 

capaci ty for fi fth freedom on the other. 20 Many coun-

tries, neverthel es s, correl ate the amount of fi fth freedorn , 

traffic allowed to be carried to/from the point on the route 

in their territory. to the amount of homeland traffie toi 

from that point. 21 One should also "note that the above-' 

mentioned criterion of IIthrou~h airline operation ': refers to , ' 

the need to make long-haul air services economical1y viable 

by al10wing airlines to pick up extra traffie on fifth 

freedom segments alang the route. 22 Finally, the analogy 

of "l oca l and regional services!! does not mean that fi fth 

freedom traffic shou1d be carried only when such regional 

s e r vic e s are i nad e qua te. Th i sin ter pre ta t ion wo u l d und 0 u b t -

edly endanger the standard of "fair and equal opportun i ty" 

by making the operations of one aïrline dependent on the 

20. See AdrÎ"ani. op. cit., note 12, at 408. 

2I. 

22. 

Wassenbergh, op. dt., note 5, at 42. 

See McCaroll, op. cit., note 9, at 120. 
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activities of another airline. 23 

A 11 of the above-mentioned Bermuda l capaci ty pri n

ciples shou1d be read together with Article 9 of the Agree

ment which provides the jurisdictional ~asi s for ~ post 

facto review of airl ine practices. ln short, if after 
J 

operating for a period it is found that one airlinr is 

offering a far greater number of seats than can be justified 

by the traffic offering between the tWD countries, "that 

carrier can be r-equired to show cause why his capacity or 

frequency shoul d not be reduced".24 ruture capacity 

problems would th en be solved via consultation between the 

governments coneerned. Thi s appl ; es not only to the amoun t 

of fifth freedom traffie but is also applicable to third and .. 
fourth freedom capacity.25 

Procedur-ally this consultative mechanism al10ws the 

market to be tested before an attempt to limit capacity can 

23. See Wassenbergh, Post-War International Civil 
Pol icy and the Law (JI the li r at 57 (1962). 
~owever, th;s crfterion of local services 
much of its meaning nowadays. 

Aviation 
In tact, 

has lost 

24. Azzie, "Negotfations and Implementations of 9ilateral 

25. 

Air Agreements", Lecture delivered to McGill 
University, Montreal at 26 (1967 - revised 1973). 

Cooper, "The Bermuda 
Transport", in Vlasic 
Law at 391 (1968) . 

Plan: 
Ed. t 

Worl d Pattern for Ai r 
Exp1orat1ons...J...!2 Aerospace 

>" 

;f-j2 
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b e f n s t i tut e d b Y the j 0 i n tac t ion 0 f the con t ra c ti :n 9 , 

Parties. "If the two countries u1 timately fail to reach an 

accord, the dispute cornes again within the scope of Article 

9 of 8ermuda r which provides for referral to ICAO for an 

advisory report. This procedure, however, was subsequently 

changed in the United States-Italy bilateral of 1948 which 

required the creation of an arbitration tribunal of three 

jUdges, one selected by each Party and the third by mutual 

agreement. 26 Failure ta agree upon a third judge within 

one manth would permit the President of rCAO Council ta 

desfgnate this third arbitrator. Thi s arbi tration cl ause 

has become the model for subsequent bilaterals replacing the 

Be rm u da cl au se. 

o e v i a t 1 0 n s f ra m Ber m u d a ICa p a city P r i n c i p 1 e s 

Since its inception, capac1ty determination has 

been the major bone of contention between the Unit~/States 

and the United Kingdom. It is not only because of 1 ts 

fntr1ns1c importance, bjJt al so because of the controversy 

wh1ch surrounded it during and after the Bermuda Conference. 

One of the polemfcal aspects of Bermuda capacity principles 

26. Air Transport Agreement between the U. S.A. and the 
Government of Italy, T.LA.S. No. 1902, 73 UNTS 113 
(1948) • 

., 
1 

\ 

\ 
\ 
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had been the1r vague draft1ng. This can be expla1ned by the 

fact that they were largely the result of a compromise 

between twa oppos1ng philosophies, 1.e. there was a strong 

des 1 re for freedam of commercf a 1 acti vi ty on the Ameri can 

side, whfle the British had an equally strong desire to 

protect their national fnterests. 27 

This vague drafti n9 in the capac1ty clause of the 

Agreement stands practically on i ts own without any suppl e

mental or corrective provfs1ons 28 and has been subject ta 

d f f fer e n t f n ter pre t a t ion 5 and met h 0 d S 0 f a p p 1 1 cet ion? 

Adrianf supporting this vagueness consfdered ft a usefu~ 
potentfal creat1ng possibil1tfes for protection as well as 

necessary amount of freedom. 29 Som, a t t ri but e d th i s 

vague framing of Bermuda pr1nciples to be an ~ct of w1sdom, 

hav1ng a sound basis of reasonableness. 30 Other opfn-

ions, however, had taken a contrary v1ew. In thfs respect, 

L owen f e 1 d a p p e ars t 0 bec 0 r r e c t wh e n 0 b s e r v f n 9 th a t the 

drafters were evidently more anx10us ta achiev~ agreement in 

27. For more detafls, see surpa, Chapter II. Section II. 

28. Except, of course, for cases when Bermuda language 1s 
used, but the bllateral capacfty regime fncludes also 
an addft10nal and predomfnant predetermination 
component. 

29. Adrfanf, op. cft., note 12, at 406. 

30. Id.; D1amond, op. cft.) note 19, at 449. 
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the peri qd allotted for the Conferençe than they were to 

avofd al1 potential controversy in the future. J1 

Whatever may have been the 1 ntent, the adequacy of 

Bermuda clauses on capacfty seems ta be 1ncreas1ngly called 

into Quest10n. 32 They had been criticfzed for the gener

al and contradictory way in which they were couched, making 

them unsatisfacto,ry From a legal point of view and resultfng 

in lfttle restriction on capacfty or frequency.33 A good 

111ustratfon of the vagueness of the Bermuda l capacfty 

pr1nc1ples can be found in a recent arbftrat10n between 

Ireland and Belgfum, dealing with the Bermuda l type 

capacfty ,clAuse in the 1955 Be1gian-Irish bf1ateral. 3.4 

31. Lowenfeld, "CAB v. KlM: Bermuda at Bay", 31 Air Law at 
5 (1975). 

32. 

33. 

34. . 
" ,0 

,>1 
1 

r 
OQty. "Curtis Worsen Payments Deficits", AVfation Week 
& Space Tech. at 25 (Oct. 30, 1972); Thornton, "Power 
ta Spare: A Shift in the International Airline 
Equation", 36 J. Air l. & Corn. at 37 (1970) • 

Thornton. Internatinal A1rl1nes and Po11cies, A Study 
in Adaptation ta change at 37 (1970). 

Q 
Th 1 sis an e xc e 11 e ft tex aep let ha t show s ho W a 
.canf1dential exchange of 'notes impacts upon fifth 
f re e dom t ra f f f c ri 9 h t s • an d ho w the poo 11 n gag r e e m e nt 
between the designated afrlines, Aer l1ngus and 
Sabena, impacts on capacfty determination on third and 
fourth freedom routes. See Naveau, "Away from 
Bermuda". 8 Afro Law at ·50 et seg. (1983); Merckx, 
-The Be 1 gfum-I rel and Ai r Transport Agreement 
Arbitratfon". Belgium Revfew of International Law at 

. ~. 
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1 t wa s 9 e n e ra 11 y f e l t, r. 0 we ver. th a t Be rm u da p ri n -

c1ples would develop a ki nd of "common law" of capaci ty 

determfnation in international civil aviation. Sorne antfci-

pated that if a sufffc1ent numl>er of nations used the 

Bermuda guidelines in their bilaterals. a system would grow 

wherein there would be sc much uniformity that the drafting 

of a multilateral agreement would be facilitated. 35 

Neverthe1ess, these principles were never accepted by other 

States on a multilatera1 basis. Instead, they are repro-

duced in the vast maJority of bllat.eral air transpor't agree-

men t s . ~t the genera1 way in which they are drafted 

permits both a 1 iberal and a more conservative interpreta-

tian. In this cOl}text, one should note that the Bermuda 

principles work best in conditions where the air1 ines of 

both Parties are of approximate1y equal commercial 

strengths. 36 and thereby can compete with each other. 

While in situations whei"e one airline is comparat1vely 

(cont'fnued From previous page) 
668 (1985), 

35. See, e.g., Wheatcroft, Air Transport Policy at 70 
(1964); O'Connor. EconomTCRegu\lation of tfie World's 
Airlfnes at 48 et seq. (1971). ~ 

36. See Loy, "Bilateral Air Transport Agreements: Sorne 
Problems of F1nd1ng a Fair Route Exchange ll

, in 
McWhinney & Bradley Eds' t The Freedom of the Afr at 
176 (1968); Dfamond, op. cfr."", note 19. at 463. 

" 
, -
;~ 
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weaker in compe ti tf ve pas i ti on than the other. the Bermuda 

system encounters many diffi~ulties.37 It has been 

cla1med that no country 1s wf11fng to accept a share of the 

traffic on a major route whfch would be less than about 80% 

of 1ts traffic generating capabil ity. Each nation 1s likely 

hence to begin imposing restrictions when its share of the 

traffic drops below that margin. 38 

The fact 15 that newly emerged nations endeavour to 

proteet the;r national carriers by securing them a reason-

ab 1 e s ha,.. e 0 f the t r a f fic 0 n the r 0 u tes wh i c h the y 0 p e rat e • 

ln d01ng SOI 5uch nations are not inclfned to accept the 

11beral interpretation of the Bermuda principles. Seemi n9-

ly, the main reason behind preferring tighter economic 

regulation 1s that the twenty per cent of air traffic avai1-

ab 1 e for C 0 m pet i t ive cap t ure und e r a n 0 i~ mal Ber m u d a wou l d 90 

to the stronger air carrier. 39 This is because the free ... 

dom of the ai r proposed by the Uni ted States under the 

37. Stoffel. "American Bilateral Air Transport Agreements 
on the Threshold of the Jet Tran;sport Age", 26 J. Air 
L. & C om. a t 1 29 (1 959 ) . 

! 

38. See Oiamond, ~ cit •• note 19. at 460 et seg.; 
Thornton. op. c--rt., note 33, at 35-39. 

39. Kin9. ':Civil .Aviation Agreements of the People's 
Republic of China", in 14 Harv. Int l l L.J. at 334-335 
(1973). 
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Bermuda regime wa s a speci al kind of f reedom. wh; ch had been 

interpreted by the weak States as the freedom of the strong-

er and hence was felt the need for a protective posture. 

Wassenbergh put th i s ma t ter into philosophical perspective 

when he stated: liMan is as equal as he makes himse1f. The 

problem is the regulation of inequality".40 

The above analysis may be said te constitute the 

major reasons for the growing trend toward restrictionism, 

which in practice has meant the restrictive application of 

the Bermuda pri nci p 1 es. Reg a l'" d i n 9 the me ans 0 f a p ply; n 9 

these restrictions, it should always be remembered that 

restrictions which go further than those in Bermuda clauses, . 
are often embodied in secret letters or notes (i .e .. 

Memoranda of Unqerstanding) between the aerenautical author

ities of the nations. 41 This same secretiveness appl ies 

to consultafions between the Parties over restrictions which 

have been fmposed. 42 Ye,t it is also true that many of 

40. Wass"enbergh, Aspects of Air Law and Civil Air Policy 
in tHe Sevent1es at xii (1970). -

41. For furth.er detal1 on the impact of such Memoranda, 
see, e.g •• MoursYt International Air Trans~ort and the 
Chicago Convention, unpublished tfies s, McGi" 
University, Montreal at 178 et sei" (1983); 
Gardner, "U.K. Air Services Agreemens970-1980", 7 
Air Law at 2 et seq. (1982). 

42. See Deak
1 

"The Balance-Sheet of Bil~teralism", in 

\ .r 

, .' 
..•...• "1..1 .. 
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these restrictfons do pecorne general1y known. 43 

The restrict~ons imposed by the governrnents may 

take varfous forms. They may allow only limfted number of 

foreign afrl1nes to operate inta thefr terrftory, lfmft the 

granting of routes to Foreign carriers. restrict the number 

of passengers that may be carr1ed on routes or route 

segments and may restrfct the charter flfghts operations 

performed by foré1gn af,.1fnes. Limitations on '\the number of 

frequencies, days and hours Foreign airlines may operate can 

a1so be imposed. Furthermore, many governments fnterpret .. 

the "equa l opportunity" clause of the Bermuda Agreement in 

suc,h a way as to secure the right of thefr own afr~nes to a 

hal f share of the traffic on the routes exchanged Other 

governments prevent foreign carriers From 

cap4cfty than their own carriers on the routes 

9 more 

In addition, restrictions on the o'peratfons of a11 cargo 

services or ôn the amount of fre1ght to be carried are not 

unusua1. 45 Even the type of equ1pment to be used can be 

(èont1nued from prev10us page) 

43. 

McWh1nney & Bradley Eds., op. cit., note 36, at 165. 
\ 

See Dot Y , 0e- cft., 
tfon Statement, O.S. 
236 ( fil ay 6; 1 975 ). 

note 3 r.' at 20-21; CAB 1 n fo r"ma
Oept. rf State Press Re1ease No. 

44. See Was-senbergh, op. cit., note 40, at 29. 

45 • Thfs comes close to the Fer"refra doctrine wh1ch would 
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restrfcted. 

It 1s also worth ment10ning tnat often the object 

of restr1ctions 1s to sh1ft the re-9-&latory framework of the 

bil ateral agreement from Bermuda system and closer to a 

"predetermination" scheme. 46 Moreover, the effect of 

predetermination can a1so be reached by means of pool in9 

agreements between airlines, which may be required or 

perrnitted in bilateral air transport agrecments. 47 ,Cheng 

has correctly made the point that "when pool1n9 or simfl ar 

arrangements exi st, the effect i s ta reintroduce predeter-

mination by the airl ines throu-gh a back door, with the 

prov1so that this ty~~ of predetermination is entire1y 

vol untary ". 48 

Capacity control thr'ough a system of governmental 

predetermination and/or through pooling between airlines 

severely limits free competition in international air 

(contfnued from previous page) 
serve as the basis for bilateral agreements concluded 
by Argentina. For more information, see De Arechdgd, 
"South American Attitudes Towards the Regulation of 
Int~rnational Air Transportation", in McWhinney & 
Bradley Eds., op. ciL, note 36, at 70 et seQ. 

46. For full detail 5 on thi s method of capacfty regul a
t ion, se e i n f raS e c t ion l l l, Il T 0 wa rd s P r e,d ete r min a t ion 
of Capac1ty". 

4 7 • 

4à. 

Id. 1 

Cheng, op. cit •• note 4, at 443. 

· _. i 

'. 
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transport. Th f sis wh y the U 11 i te ci. St a tes ha s he r e t 0 for e 

v1gorously resisted such predetermintion sCheles. The 

European States, on the cont;ary , began to stres( "equa l ity 

of opportun1ty ll when they recognized the Ameriçan's total 

antagon,ism toward predetermination, and the Europeans 

interpreted this equa1ity to mean reciprocity in routes on a 

route-for-route basis and reciprocity in traffic centers 

served. 49 
, 

In thfs context, however, one shou1d a1so note 

that al though capac; ty control, tariff control and pool ing 

have very often been combi ned in Europe, fEC and ECAC have 

been engaged in studies on the l fberal ization of air trans

port regulation. 50 

The introduction of jet a1rcraft tremendously 

i nc reased the capac i ty and frequency potenti a 1 of the 

av; ation fndustry beyond market demand. Th; s factor, among 

other thinos 51 v , caused a new series of attacks by the 

protectionist nations aga1nst the Bermuda format. The early 

49. See, e.g., Jones, IIThe Equation of Aviation Polf cy ", 
27 J. Air L. & Corn. at 234 (1960); Lay, ~ c1t., 
note-rr.-aT,17.178; "Brandel, "Recent Trends in 
European Ai r Transport Law and Pol icy wi th Reference 
to Routes", unpublished thesis. McGill University, 

50. 

5l. 

Montreal (1984). --- ~ 

See supra, Chapter III, Section IV. 

See supra, 
56) • 

Chapter . lIt Section III ( footnotes 52, / 
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six t 1 e s fou n d the Uni t.,~ d S \ a tes e m b r () i l e d i n con t r 0 ver sie s 

with several countries w~-O -âsserted that Bermuda's ambiguous 

language, permitted unilateral restrictions on 

cap a c f ty . 52 

Restrictive measures were even taken by the United 

States itself. In an effort to improve the economic 

viability of the American flag carriers whose share of 

international traffic had been declining over the years. the 

CAB enacted Part 213 of the Economie Regulations in June 

1970. 53 It empowered the CAB to request any forefgn 

carrier to ffle: traffic 

extent of its oper~ions; 
proposed SChedulescrt least 

data diselo"s1ng the nature and 

i t s p 'r e sen t sc h e du les ; i t 5 

30 days in advance of inaugura

employed or to be employed. 54 tion; and the eQuipment 

52. See, e.g., U.S.-Italian dispute which arose when Pan 
Am 1ntroduced al1 Cargo Jet fl1ghts and the Ital fan 
government rejected its schedules, 4 Int'l Leia1 
Materials at ~74 (l965); Bradley, hlnternationalir 
targo Services; The Jta1y-U.S.A. Ai r Transport 
Agreement Arbftration". 12 McGill Law Journal at 312 
(1966). ' 

53. The new economic regulation ent1tled tlTerlls, Cond1-
tigns and Limitations of Foreign Afr Carrier Permits". 
See 14 CFR, Para. 213.1-6. 

54. 14 CFR, Para. 213.2-3(b); Macdev1tt. "The Triangle 
Cla1ms Another Vict'im: A Watery Grave for the Original 
Bermuda Agreement Princip1es", 7 Den. J. Int'l l. & 
Pol 'X at 239 et seQ. (1978). -- --

,1 
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The c~rrier m1ght continue to operate existfng schedules or 

m1ght fnaugurate new services unless the Board, with or 

without hearfng but subject ta a stay or disapproval of the 

Pre s f de nt, 55 n a t ; fie d the car rie r th a t a 11 or a n y par t o· f 

. /t h e car rie r 's é x i st i n 9 0 r pro po s e d 5 e r v 1 ce wa seo nt r a r y t 0 

the public interest or applicable law. Ina d dit i on , the 

Board might issue a second Order to the fore; gn carrier 

r e qui r i n 9 f t t 0 r e f rai n f rom f m p lem e n tin gap r a p 0 s e. d 

schedule or discontinue an existing schedule wfthin 30 days. 
c 

If the Foreign carrier was operating pursuant to a permit 

granted under a bilateral agreement, the Board has a1so ta 

find that the Foreign government or its aeronautical 

autharity over the objections of the United States took 

action impairing, limiting, terminating or denying operating 

rights ta any American carrier designated according ta the 

bi 1 ateral agreement. 

On J u 1 y 1 2. 1 974· , the CAB a do pte dan am en dm e n t t 0 

Part 213 which enl''arged its existing p .... owers. The newamend

ment covered the situation where the action or inaction .of 

the ,f 0 r e i 9 n go ver n men, t f e 1 1 s h 0 r t 0 f d ire c t r est rie t ion 0 f 

r1ghts in contravention of the bilateral air transport 

55. For an explanation of 
proceedfngs affecting 
Loweofela. Aviation Law. 
(1981). 

f: :\ 
, .' 1 \' 

the President 1 s ral e in CAB' 
interna t i onal a"vf a t ion, sée 
Second Edition at 533 et seq. 
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ag reemen t. The Board" coul d now take appropriate action when 

foreign governments had, over the objections of the American 

gavernment: 

"otherwi se deni ec1 or fa il ed ta preven t the 
den i a lof, 1 n wh ole 0 r i n par t , the fa i r 
and equal opportunity to exercfse the 
operating rights, provided for in such air 
transport agreement, of any U.S. air 
carrier desi gned thereunder. wi th respect 
to flïght operations to, From, through, or 
ove r, the ts~ r rit 0 r y 0 f suc h for e i 9 n 
government. " 

It ;s interesting to note that the f1rst attack 

under this novel ilpproach ta Part 213 was launched against 
'" 

KLM with demands that the carrier reduce its available 

capacity by SOtt. 57 According to the American view, the 

Outch airlin,e carried excessive sixth freedom traffic 

between the United States and The Netherlands, thus depr1v-

1ng American carriers of a fair and equal opportunity to 

compete. 58 As KLM declined ta comply with ,the Order to 

file its schedules, the issue was ra1sed to the diplomatie 

56. ,14 CFR, Para. 213.3(d) • 

57. See Aviation Week & Space Tech. at 23 (Nov. 18, 
1974). 

58. 
. 

For a good illustration on the sfxth freedom according 
to both the American and the Outch 1nterpretatfons, 
see O'Connor, An lntroduct1on to Air'~ne Economies at 
49-50 (1982). 

\ , ) , 
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1 ev el, but the dis put e rem a i ~e d 1 a r gel y un r e sol v e d,., 59 

~ ." 
Such maye in the American phllosophy was viewed in 

Europe as a test case as to how far the United States was 

prepared to go on the road to protectionism. With the State 

fi e par t men tex pee te ri tom a k es; mi 1"a r de man d s u po n the S w i s s , 

Belgian, Scandinavian and French oO carriers, the Unfted 

States was now percei .... ed as the 1eading advocate of 

restrictionism. 

In fact, the authority of the CAB to promu1gate the 

new economic regulation was bittérly contested by numerous 

foreign air carriers, a11 of whom filed petitions for 

reconsideration claiming that the CAB 1acked the competency 

Pa r t 213. 61 A careful ana1ysis of Part 213, 

See Lowenfeld, ~~ cit., note 31, at 14 
Haanappel, op. c,..-r,-, note 18, at 43, 45. 

et seq.; 

60. A more interesting issue than the Dutch case 1s the 
U.S.-France Air Services Award of 1978 in which the 
legal1ty of Part 213 under international law was 
dfscussed. See, for a detafled analysis, "~.S.-France 
Air Services Award, Case Concenling the Air Services 
Agreement of 27 March 1946", in 54 Intll L. Rep. at 
303 etseq. (1979). . 

61. These petitions, which based their arguments on 
sections 1102 and 801 of the Act, were filed by Irish 
International Airl fnes, Briti-sh Overseas Airways 
Co, p ç rat ion J B rit 1 s h We s t' 1 n dia n A f r w a ys, L u f t han sa, 
KLM, Sabena, SAS, El Al, Iberia Airl ines and Var1g. 
See Dock::et 12063, "Foreign Permit Investigation"~ 34 

. CAB .837. 
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ini ti ated by the Uni tcd States to counter the so-call êd 

coercion 

response 

by other countrie~, revealed that the 

was inappropriate and-.annoying to other 

American 

nations. 

Instead it was believed. alternative procedures would have 

b-e e n 1 e s s a b ras i y e, suc h a sam end ; n 9 the e x i s tin 9 b i 1 a ter a 1 

agreements. 62 

Capacity Control Pursuant ta Bermuda II 

The capacity regulation, particularly on the Harth 

Atlantic routes. was one of the fundamental targets of the 

United Kingdom in seeking the Bermuda II Agreement. 63 

The British comprehended that excess capacity was simply 

leading to 10S5 for both customers having to pay higher 

fares and for the air carriers flying the empty seats. At 

the outset of the negotiatlons leading up ta the conc-lusion 

of Bermuda II, the United Kingdoll' therefore aimed at a new 

compromise based upan a 50-50 sharing of, air traffie between 

American and Bri ti sh cartiers. Al though the Uni ted Kingdom 

was unsuccessful in this attempt. the capacity clauses in 

62. Other measures include the International Air Transpor
tation Fair Competitive Pract1ces Act of 1974, see 
infra Section II. 

63. See supra, Chapter II, Séctlon IV (footnotes 58. 60). 
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Ber mu da 1 l are ce r ta; n 1 y m 0 r e r est rie t i v'e th a n th 0 se fou n d 

in Bermuda l.64 

To understand the capaci ty determinatfon in Bermuda 

rr, one has to read Article 11 in conjunction with Annex 2 

to the Agreement. Articl e Il of Bermuda 1 l repeats the 

ambiguous capacity principles of Bermuda r, subject to sorne 

changes. Such modifications take account of the changed 

aviation environment, in particular the increased publ lC 

demand for low-cost services, and the need for efficient 

services (the excess capacity and energy conservation 

problem). Article Il a1so embodies the provision of a 

Car r fer a 1re a d y s e r v ; n 9 'a r 0 u te ma r k 1 n 9 t i me for a p e r 1 0 d t 0 

allow an inaugurating c~titor afrline of the other 

country to match its frequencies. This provision was parti-

cu1arly essential in rel.a-tion to tho se routes - suc h as San 
1 
c- ' " 

Francisco, Seattle, Atlanta and Da 11 as - wh e re a Briti sh 

opera tor would be comi n9 on to trye routes a fte r the i r 

initial exploitation by an American carrier. 65 

The mut u ale 0 m m 1 t men t t 0 fa ire 0 m pet i t ion i s f 0 u~ d 

in paragraph lof Article 11, which stipulates that: 

"The designated airlfne or airlfnes of one 
con t r a c tin 9 Par ty s hall h a ve a· fa ira n d 
e Qua 1 0 pp 0 r t u n 1 ty toc om pet e w i th the 

64. Ji:. (footnote 68). 

65. See Shovelton, "Bermuda 2: A Discussion of Its 
Impl1cat1on", Aeronaut1cal J. at 53 (Feb. 1978). 
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l t 15 worth recall 1n9 that in the original 8ermuda 1, the 

competi tion basis was "fair and equal opportun1ty to 

operate". \ The word "operate" has now become "compete" in 

Bermuda II, and also na mention of routes 15 made. 66 

Such modification is not 111u5trated but direction May be to 

ensure that al1 designated carriers can compete on an equal 

basis, i.e. a move towards the British negotiating stance of 

"equa l .cor:lpeti tion ll
• There are three important require· 

ments, however, patterned to enhance fair and eQual compet;· 

ti ve opportuni ty. Fi"st, there is a restraint on the 

capacity of an incumbent airline, when a new carrier enters 

~ 
a market, for a period of time not ta exceed .two years nor 

ta extend beyond the time when the frequency of th"€ fnaugur-
.. 
ating carrier matches that of the incumbent. 67 Secondly, 

ta counter airline actions leading ta excess capacity, a 

special mechanism for capacity re~w on the North Atlantic 

is included. 68 Thirdly. to avoid future confrontations 

over capacity, neither of the Partfes would unilateral1y 

restrict operations. 69 

66. See supra note 8. 

61. Article 11, Para. 2 of Bermuda II. 

68. See infra (footnotes 73, 77 to 82). 

69. ".Except according to the terms of this Agreement or by 

r- '~'~~~ 
-y 
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It 1s significant to note that paragraph 4 of 

Article 11 15 noYi much" more specifie than that found in 

Bermuda 1,70 in that ft states that capacity and 

frequency must be related to lI a1l categories of public 

dernand" (thereby including the low-cost category of 

transport),71 so as to provide adequate service to the 

public and hence permit the "reasonable development of 

routes and viable air1fne operations". In addition, refer

ence is made to "efficiency of operation", in that capacity 

should be provided at levels appropriate to accommodate the 

traffic at load factors consistent with tariffs (which are 

based on criteria enumerated in the Agreement). 

In markets other than North Atlantic combination 

air se r vic es, the e x p 0 s t fa c toc 0 n t r 0 lof cap a city t h a t 

mentioned in Bermuda r 1s retained, lIexcept that, where 

freQuency or capacity limitations are al ready provided fO,r a 

route specified", no additional limitations on capacity are 

" ( con t 1 nue d f rom pre v i 0 U spa 9 e ) 
such unfform conditions as may be contemplated by the 
Convention". Article 1" Para. (6). 

70. See supra note 3. 

71.' Th i sim pl f es, 1 n p ri ne 1 pl e , the po S s ; L i 1 i ty 0 f 
coordinat1ng the capac1ty of charter operations wf th 
that of scheduled services; in prfncfple, therefore, 
i t a f for d s a bas f s for cap a city reg u lat f 0 n 0 f 
charters. However, according to Annex 4 (Para. 2) 
dealfng w1th charters, one cao f1nd that Article 11 
(Para. 4) does not apply to charter operations. 

, 
" . ,,' 
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permftted .. 72 

Although unilateral restriction of capac1ty 1s 

proh1b1ted. the Bermuda ~I Agreement contains complex and 

elaborate procedures for rev1ew1ng and control1ing the 

capacity of North Atlantic operations. This may be explain-

ed by the fact th~t the new Agreement 1s a product of excess 

cap a c i t Y ; C 0 m pet ~ t 1 0 n 0 f cha rte r ajd s che du 1 e d s e r v,1 ces ; 

dis 0 r der i n air 1 i ne p ri ci n 9 ; the i t r 0 duc t ion 0 f t 0 t)1 T 1 Y 

new service f(lrmulae (Concorde, Laker Skytrain, etc.). 

Since these problems are mafnly related to North Atlantic 

routes, a new capacity regulat10n system was introduced in 

Annex 2 to the Agreement for combfnation air services on the 

North Atlantic. The purpose of the new procedures 1s: 
~ 

"to prov1de a consultative process \0 deal 
with cases of e~cess provisfons of capa
city, whf 1 e ensuri ng that des1 gnated 
airl fnes retain adequate scope for mana
gerial initiative in establ1sh1ng sche
dules and that the overàll market share 
ach1eved by each des1gnated air11ne will 
depend upon passenger chofce rather than 
the operati9~ of any formula or limitation 
mechani,sm. Il 

The co mm en t S 0 f B r 1 t i s han d A m~ r 1 c a n 0 f f 1 cfa 1 s , 

after the s19n1n9 of Bermuda II, as to the 'purpose of th1s 

"consultative process" reflect a conflfct of viewpo1nt. 

72 • .., See Article 11, Para. 5 of Bermuda II. 

73. See Annex 2, Para. 2. Th1s ma.y be understood as a 
gu1deltne in addition ta the pr1ncfple of Artiçle 11 
on IIfair competition-. 

, 
M,:". 

.: ... ' ' . • ." , .' ,.~.. ~o ~:. _-.' :: 
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Edmund Dell, the British Secretary of State for Trade, 

evaluated the process as more of 4 capacity limitation 

device in and of 1tsel f. According to him, this mechani sm 

1s "design-ed to reduce the waste of fuel and other resources 

that results from flying too many empty seats •.. ". 74 On 

the other hand, the Chairman of the American delegation, 

Alan Boyd, found the new regulation as "no more than a 

consul tative process ll
•

75 Other United States negotiators 

viewed the clause as putting pressure on capacity rather 

than dictating m4rket share&.76 

The key provisions for contrall ing capacity on the 

~J 0 r t h At 1 a n tic are par a 9 ra phs ( 3 ) t 0 (6) 0 fAn n e x 2 wh i c h 

set Forth a capacity regulation mechanism based upon timely 

advance fi 1 lng of capacity schedu1es between the two 

Parties. In sum, ft fnvolves: 

(1) at least one hundred and eighty days prior to 

traff1c season: 77 ffl1n9 of capacity schedules with the 

other Party. The summer season 1nc1 udes the period April 1 

74. See ïraff1c World at 91 (July 4, 1977). 

75. Cfted in Barnard. JlU.S •• UK Sig" New Air Services 
Pact: Un1 ike1y to Much Al ter Present Imbal ance", in J. 
Corn. (N.,Y.) at 1 Col. 1 (Jun. 23,1977). -

76. See BtJSiness Week at 32 (May 9~ 1977). 

77. Date of proposed entry 1nto force of new tar1ff 
schedules. 

, --' -
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thro\Jgh October 31. The winter trafffc season begins 

November l and conti nues through March 31; 78 

(2) at least one hundred and fifty days prior: 

notification of any objectfons. 79. In this context. it 

should be noted that if one Party proposes an increase in 

frequency. the fol1owing requirements must be t-aken inta 

account: 

(a) the public requirement for adequate 
capa city; 

(b) the need to avo;d uneconomic excess 
capacity; 

(e) the development of routes and 
services; 

( d) th e ne e d for v i a b 1 e air 1 ; ne 0 p e ra -
tions; and 

{el the capacity offered by airl ines of 
thf rd couHàr1es between the poi nts 1 n 
question; 

( 3 ) a t 1 e as ton e h und r e dan d t we n ty d a ys p rio r : 

justification of proposed capacfty schedule, or 

modifications; 

(4) at least ninety days prior: notification of 

objections agafnst 3 (above) and» where necessary, 

consultations;81 

78. See Para. 13 of Annex 2. 

79. Id. Para. 4. 

80. Id. 

81. See Paras. 4 and 5 of Annex 2. 
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(5) seventy-five days prior: in case of fa il ure 

t 0 r e a cha 9 r e e men t , a S 0 - cal l e d Il fa l 1 bac k. fi me cha n i sm co mes 

into force whereby each carder in Question is entitled to a 

maximum capacity specified in- paragraph 6(a) and (b) of 

Annex 2, based upon the previous season l s capacity and 

increase according ta an average forecast. In addition, 

there is a150 provision for minimum baselines and minimum 

fncrease. 82 One should note, however, that this 

"fallback mechanism Jl does not apply to an airline inaugura

ting service on a route already served by an airline or 

afrlfnes of the .. other Party.83 Finally, Concorde opera-

tions between the two Parties are not subject to the provi

sions of this Annex. 84 

Sorne often overlooked restrictions on capacity in 

Bermuda II are the provisions dealing with carrier designa

tion wh1ch limit the number of a1rlines operating on the 

North Atlantic. 85 This limitation has beel'l considerably 

liberalized in one of the recent amendments to the Agree-

82. Id. Para. 6. 

83. Id. Para. 7. 

84. 

85. 

-
This leads to the conclusion that the other parts of 
the Agreement do apply to Concorde ser~ces. including 
the other Annexes • 

Se e s u pra 'J~ Cha pte r. II, Sec t ion 1 V (f 00 t n' 0 te 6 9 ). 

> " 
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ment. 86 However, this amendment did not touch upon the 

cap a city i s sue. 

As a conclusion to thfs section, ft may be noted 

that,. in effect, North Atlantic operations between the 

United States and the United Kingdom have almost beco-me 

-subject ta a system which stops just short of involvfng 

predetermination,8l Even if the system is very flexible 

and allows the taking into accaunt of varfous capacity 

requirements, ft nevertheless departs fram the liberal 

concept of capacity regulation under Bermuda r. The gencral 

trend in international air tranpsort towards more restric

tive capacity regulation 88 and the economic problems on 

the North Atlantic routes were largely responsible for thfs 

shift of re9u1atory philosophy. 

86. .!.!:.., Section V (footnotes 107 and 108). 

87. The notification and consultation reQufrements prior 
t 0 th e pro p 0 s e d e f f e c t ive da te 0 f the t a ri f f sc h e du 1 es 
amount almost to predetermination because objections 
on efther side lead almost automat1cally to ~he 
necessity of reaching aQ agreement fnvolvfng the 
predetermination of capacity. It 1s thus a sort of 
"optional predetermination l

!, See also supra note 46. 

88. See infra Section III of this Chapter. 

-'II. - ,:" ... ' .'" 



() 

f::.!.::-< 
'hl/..!.~ _ . " 

. \ 

427 

SECTION ~ 1 - FREE DETERMINATION OF CAPAC ITY, FREQUENCY AND 

TYPES OF AIRCRAFT 

Analysis of the New Liberal Method 

The free determination of capacity method rel ies .. 
upon competitive pr1cing and schedul1ng responses of 1ndivi

dual air carriers to the forces of the marketplace. In 

other words, no government may control capaci ty, frequency 

or such OPjational matters as change of gauge from a large 

aircraft to one or more smaller planes. This means that air 

carriers are completely free to set their own capacity, 

frequency of fl ights and to use aircraft wi thout direct 

intervention by governments. 

While abrogating their direct control, Qovernments 

m ay i n di r e c t 1 yin f lue n ce air l f ne s 1 de ter min a t ion 0 f cap a city . 
through designation, prfcing, charter~ and possible consul

tation. It 1s recognized, however, that the method may he 

less effective where the free play of market forces is 

impaired or inhibited. 89 

At the 1980 Ai r Transport Conference, the United 

States presented a Work1ng Paper in which ft explained the 

89. In respect of distrfbution networks, fuel avail-
abJlitYi currency restrfctio.ns. 

". 
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free determination of capacity method. 90 

method 1s based on the following premises: 

In SUIil, this 

(a) Responsibil i ty for airl ine management 
i senti rely a matter for the carriers 
w 1 th 0 u t, go ver n men ta 1 f nt e r fer en ce, 
which should be the rule in a free 
economy. 

(b) Market forces are rel ied upon to 
bring all necessary adjustments. 

(c) Competition between scheduled and 
non-scheduled airlines should be 
un r est rie te d wh i che x-c l u des u rvt1" il ter -
al national regulation of eït,her 
category. 

(d) Oemand corresponding ta capaci ty 
should be a function of priee, so 
that there ean be flexibility in the 
provision of capacity (e.g. to solve 
peak and through traff.ic problems). 

{el Competition should provide the best 
service for the publ ic (no agreements 
between airlines or limit on the 
desfgnation of carriers). 

In f.act-, 'amûng the many 'complex1ties~in develaping 

a totally new form of bil ateral a~r~ngement was the dimen

sfon added by including charter air services beside sche-

"duled operations. Thus, while the basic capacfty provision 

1s so simple as to be almost non-existent,91 the more 

90. 

91. 

In thfs paper; the U.S. explained in detal1 the 
premises, mer1 ts and shortcomings of the free deter
mfnation method. See AT Conf/2-WP/7 t "Regul atfon of 
Capacity" (17/12/79). 

The l1beral bilaterals in fact do not fnclude a 
cap a c 1 ty c 1 a use but rat h e r pro y 1 s ion s for en sur 1 n 9 
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9 e n e ra lis sue 0 f C 0 m pet i t ion und e r 'th e b il a ter a l a 1 r t r 'a-n s -

port agreements. required careful treatment. 

Poli cy 0 f 1 978, in th 1 s are a, a i m ed a t : 

The ~erfcan 

"Expansion of scheduled services 0 through 
e11mination of restrictions on capac1ty, 
freQuency and route operating rfghts .•.• 
\ole wi 11 seek to in.crease the freedom of 
airl i nes from capaci ty and freQuency 
restrictions We will also work to main
tain or fncrease the route and operating 
ri 9 h t S 0 fou rai r 1 in es wh e r e suc h a ct ion s 
fm-prove international route systems and 
off e r the con s ume r m 0 r e c 0 n~ in i e nt, and 
efficient ai r transp-ortation. Il (1 

. ( 

The capac1ty free determ1nation provision 1s based 

on the language of the "fair competftton" claus~s wh1ch 

gafned recognition in the l1beral bilateral agreements. It 

is interesting to-compare su ch clauses with the éorrespond

in9 capac1ty provisions found in the Bermuda 1 Agreement. 

The f1rst and main variation under liberal bilaterals 1s 

that no standards of any kind exist to limit the l~vel of 

total capac1ty. There is, instead, an i-nterdiction against 

unilateral capacity limitation of the other party's <les1'g-

(continued from previous page) 

92. 

(tfair competition il
• This 1s 

~ncontrolled designatf~n scheme, 
flosely connected. 

consi stent wfth ,an 
the two 1ss.u~s bein,g 

U.S. Pol1cy for the Conduct of International Air 
Transportation Negotfation's t August 21, 1978, 14 
weekl~ Composition of Pres1dential Documents at 2--3. 
Th--e 1 mftlltfon to -nscheduled" appears to be base"Ct on 
the lIS$umpt1on that these charter operations already 
had th1s freedom. • 

, . 



-;" "" , 

o 

.. 

.f"" \"""" ~" ":.' t 

430 

nated carriers. The only control conce1véd in the compet1-
r.-the regime ,was the air carriers' self-imposed restr'a1nts of 

"the prfcing of' competitors (to prevent them) fro~ providing 

excessive capacity".93 The clause., virtual1y unchan~ed 

in all of these bilaterals, st1pulates: 

"Nefther Party shall unl1aterally 1imit 
the vol ume of tra"ffi c, frequency or regu
larity of service, or the aircraft type or 
types operated by the designated airl in~s 
of the other Party. except as may be 
required for customs, technical, opera
tional or environmental reasons under 
~n1form conditions con~!stent with Article 
15 of the Convention. 1I 

• 

/ 

./' 

In addition, a ~irst refusal requirement, aI' uplift ratio, 

n 0 - 0 b j e c t ion f e e, 0 r a n y 0 the r:- r e q u f rem en t w 1 th r e s pee t t 0 

capaciti (which wou'ld be inconsfstent with the purposes of 

the bilateral) is a1so not ~ermftted.95 Th; s addi t10nal 

-": pro h i b f t f 0 n i s , i n fa ct, 0 f a s pee f a l s 1 9 nif i c a n cet 0 dis-
1 

carding restrictive practices regarding charter operations. 

Th e sec 0 n d d i f fer en c e de- a 1 s w i th the na tu r e 0 f 
" 

competition • In view of the evol ving role of charter ai r 

93. Se e 1 CAO AT R P /2 - W P /6 a t 4 ( 20 Fe b ~ 1 979 ) • Se e al s 0 

W a s sen ber 9 h , Il Inn 0 vat ion f "", l n te r n a t ion a 1 A f r 
Transportation Regulation". 3 Air Law at 144 .. 146, 151 
(1978), where he added the r.equirement that "capacity 
should be related to demand" .. Rabèn~ also talked of a 
"~lose relat1onsh1p to the requ1rements of the 
pCtblfc"",see "The Real Test: [5oes a Liberal Bilateral 
Work'?rt. IrA Bull. tlo. 18 at 411 .. 12 (May 12, 1980). 
~.; \ 

94. U • S. - Bar b a dos Ag r e e men t a f 1:9 S'2. Ar. t f c 1 e 1 l • 

95. 1 d. -
• 
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services since 1977, the relevant provision has evalved in 

one important aspect. At fi rst, in sorne of the early 

lfberal bf1aterals, a "fair apportunity" was to be allowed \ 
\ 

ta each Party's designated airlines ta compete. 96 Then, 

i n 1 a ter a 9 r e e men t s, t h i s p r ; n c i p 1 e bec a me!' f air and e qua 1 

opportunity". 1 n each ca se, however, reference wa s to the 

"international air transportation" covered by the bilateral, 

rather than "any route ... cavered by the Agre~nt", which 
~f' 

appears in Bermuda 1. 97 There is, of course, a cl"'ucial 

d i f fer e n c e b c t we e n Il i n ter n a t ion a 1 air t r ans ~ 0 r t a t t'&.q " and 

the narrower phraseolegy "on the, agreed air routes". "Air 

transportation" covered by the 1 iberal agreement fncl urres 

not o"ly the schedu1 ed routes (as the case i s wi th Bermuda 

1) but a1sQ the libera] st-r'ucture of charters, and, very 
\ 

importantly, scheduled sixth fr.èedom air traffie. In this 

respect, one should al-ways remember that the absence of any 

'reference to thi rd, fourt-h or fi fth freedoms, pa rt of the 

'mosa1e of "in~ternatiO-nalisation of traffic,,98 is. made 

possible. Co n.c e p tua 11 y ~ and pra c tic a l 1 Y t hts. i s vit a 1 i n 

~6. 

97. 

98. 

See, e.g., U.S.-Netherlands Protocol of 1978, Article 
5 ( a ) • 

Sé.e supra note 8. 

Sion, "Mult11ateral Air Transport Agreements 
Reconsidered", Va. J. Inti' L. at 197 e,t seq. (1982). 

! ' 
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eliminating ijfob1ems of capac1ty determination on fifth and 

sixth freedom routes, any "freedom" distinction becoming 

irrelev\nt where no capacity control exists. The pr1mary 

third and fourth freedom justification of the Bermuda 

Agreement ha s di sa ppeared. 99 '. l t 
\ 

is worth noting, 

however, that an exception 15 found in Articl e 5(e) of the 

United Sta tes-Federal Republ;c of Germany Protocol which 

r e t a i n s the 0 r i gin a l Ber m u d a. Ica pa c ; t Y con t r 0 l for fi f t h 

freedom routes eovered by their bilateral Agreement of 1955, 

as amended by the Protocol. 100 Thi sis not surprisi ng 

sinee the German Protocol~ in terms of traffie volume. 

represented for the Amer1cans by far the largest market ta 

be ltbera1ized even to the more limited extent of certain 
~ 

r est rie t ion s . 1 n vie W o'f f t s 9 en e sis, i t se e m s ex t r em el y 

unlike1y that the Germans would contemplate any, further move 

towards\more Tiberal1sm even if the United States itself 

~ ,.. 99. 

100. 

For earlier U.S. positions, see, e.g., Basse & 
Mathieu, "Ten Years of Commercial Aviation", ITA 
Studies, 651/8-E at 45-50 (1965). Even now, thou9fi"":" 
IIlnternatfonalfsm" did not extend to charters - most 
o f th e e a r 1 fer a 9 r e e men t s l f mit e d r 1 9 h t s t 0 th i rd and 
fourth freedom. CF Wassenbergh, op. cit., note 93. at 
144. 

Article 5(e) provides that "Article 10 of the Agree
ment (of 1955) shall be deleted as far as the traff1c 
between the terri tories of the two contracting Parties 
fs concèrned". See U.S.-F.R.G. Protoc;o1 of 1978, 
T-. 1·. A • S. No. 9 5 9 l • 
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st 111 saw advantage in such a step. 101 

The r e a 5 -0 n s for the 1 nit f ale han 9 e 1 n ~~ c 0 m pet i -

the nature were explained by Farmer as follows: "The 

deletion of 'equal' and the deletion of appl icabil ity ta a 

'covered route' were necessitated by the conversion of what 

was a scheduled service only agreement into one covering 

both scheduled and non-scheduled services." In addition, 

charter operatfons (the main form of non-scheduled ~ir 

services) are now authorized between all points in both 

contracting P>artfes rather thar'l confined to routes, thus the 

deletfon of applicab-i1ity to "covered routes" only. On the 

other ha n d , since scheduled operations are inherently 

superior to charters in thefr flexibility to compete, Farmer 

concluc.ted, "there is no way the governments could be 

responsible to provide charter-designated airl ines with an 

equal opportunity ta yom'pete ~with scheduled services. Hence 

the deletion of 'equal,.,,102 Subsequently, "equal ll 

opportunity was reintroduced, seemingly because the~ 

Americans now realized the1r' charter competitiveness 

101. For a good illustration on the current Germ~n position 
agafnst open competition, see "Lufthansa's Ruhnau 
Warns Against A1rl1ne Oeregulation in Europe". Air 
Transport World at 71 (Apr. 1983). -

102. ICAO ATRP/2-WP/6 at 3 (Feb. 20. 1979). The descrip
tion 1s by Donald Farmer, then Oirector of the CAS's 
Bureau International Aviation. 

( 

• 
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adequate. The original wording ("fair opportunity") 

persists however in the earlier liberal bilaterals. 103 

The standard wording today reads: 

IIEach Party shal1 allaw a fair and equal 
opportunity for the designated airlines of 
bath Parties to compete in the interna
tional air transportat\on covered by this 
Agreement. 1I 

It should a1so be noted here that sever al of the later 

bilaterals refer to the need to remove discrimination and 

unfair prote\t;ve practices, which contracting Parties will 

ta l< e It a 1 l n ~c e s s a r y 5 tep sor a p pro p r i .a te a c t ion 11 t 0 

prevent. 104 These anti-discrimination provisions are 

backed up by strong American domestfc "implementingU legis

lation in the form of amended Federal Aviation Act and 

1 n te r n a t ion a 1 

Act. JOS 

Air Transportation Fair Competitive Practices 

.J" --" 

Ath i r d cha n 9 e f rom the Il t{ a dit ion al" c 0 m pet ;. t ion 
"--

concept is in those mutual interests which are ta be taken 

into consideration by the contracting Parties. Instead of 

103. See, e.g., Article 5 in both the Belgium and German 
Protocol s. 

104. The relevant clause stipulates: "Each Party shall 
take all appropriate actfon w1 th1 n its jurisdict10n to 
el f m f na te al 1 f 0 rm S 0 f dis cri min a t ion 0 fun fa f r 
competi'ition practfces adversely affecting the 
competitive position of the air11nes of either 
Party 11. 

105 For more deta1ls" see infra (footnote 122) .. 
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takfn.i account of the other Party's air carriers' interests 

(as found in Bermuda 1), the new l angauge "more proper-

1y,,106 relates to the other party's interests in fts own 

desfgnated carriers. 

bilaterals stipulates: 

The relevant provision in many 

IIEach Party shal1 take into constderat,ion 
the interests of the other contracting 
Party in its designated airl ines 50 as not 
to affect unduly the opportunity for the 
a 1 r 1 i ne s 0 f e a c h Par ty t 0 0 f fer the 
services covered by this Agreement." 

A final remark to make may be 11,10re semantic than 

real. Air carriers l "Opportunities lt to "operateh now became 

" •.• to compete". Whether this makes a substantive change is 

not clear. For instance. lowenfeld has commented on the 

originq...1,. Bermuda language by stating that "this clause does 

have meaning, though it 1s susceptible to mi's1nterpretat.ion. 

l believe, and 1 think the consistent American interpreta .. 

tian has been, that this clause calls for equality of oppo·r-. 

tunity to compete, to start the race tcf'gether, ff you will, 

but not necessarily to finish together. This clause is in 

essence a non-discrimination, not an affirmative action,' 

cl ause" . 107 Although this interpretation may be somewhat 

106. Farmer, op. cit •• note 102, at 3. The 
in the earlfer bl1aterals, but later 
the provision altogether, rely1ng 
discrimination clause. 

change appeared 
agreements ami t 

on the anti-

107. Lowenfeld. "The Future petermfnes the Past: Bermuda 1 
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controversial, it suggests that, for the Americans at least. 

the change 1s a clarification rather than an amendment. 

Evidently, sorne (or many) nations firmly believe' in the need 

for their carriers to "finish the race" too. This may wcll 

be a symbol ic bone to fight over in the future. 

Change of Gauge 

An examination of prOVisions governing capac1ty 

would not be complete without mentioning change of gauge . 
• 

This concept can be deffned as a change to afrcraft of 

different capacity (i.e. size) so that "the section of the 

route near the terminal in the territory of the contracti ng 

Party designating the air~ine ;S, flown b~ aircraft different 

in capacity from those used on the more distant 

section". 108 1 t i s -b e 1 i e v e d th a t (e ven i n the ab sen c e 0 f 

a provisfon on change of .gauge in any bilateral) contractfng 

Parties ~ould scarcely, for no reason whatsoever, refuse the 

<::arrier of the other Party permissfon to change into a 

smaller aircraft on the more ~fstant section of the }"Joute, 

(continued from previous page) 
in the l1ght of Bermuda II'') 3 Air Law'at 5 (1978) • 

• 
108. This cJause has almost appeared, wfth minor variation, 

in most post-Bermuda 1 bl1aterals. See, e.g., the 
OK-Chile Agreement of 1947 (Article 1). -, 

"- .... 
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reckoned from the carrfer 1 s home1and. 109 One thing to be 

remembered here is that the more distant section must be 

~per.Jted as part of the same service and nct as a separate 

ser't1ce. Tt 15 a150 worth noting that th1s practice must 

nct be confused with trans-shipmént which is the "transpor\

ation by the same carrier of traffic beyond a certain point 

on a given route by different aircraft from thase emp10yed 

on the earlie~ stages of the same route".110 Whereas 

change of gauge refers to different size of aircraft, trans

shipment 1s directed ta a change of aircraft , not necessar

ily of different ,capacity, for technical purposes. Yet, 

change of gauge is one of the types of trans-sh1pment. 

Change of gauge, however,~has significant economic 

advantage5, Le. for the O'perating airlines in, the cests of 

operation. In case of an American carrier serving a trans-

atlantic route with stopover at a European gateway, the 

traffic volume will bé lower on the outward leg of the 

journey. A sw i te h te an aircraft of a smaller capacfty/ 

corresponds 1 n such better to case the actual traffie 

demands of that 1 e9 of the journey. Nevertheless, the 

application of change of gauge was relatively rare, probably 

109. Cheng, op. cit., note 4, at 435. 

110. Cited in lfssftzyn, "Change of Aircraft on 
International Air Transport Routes", 14 J. Air L. & 
Com. at 57 (1947). - --

1 
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due to the he..avy costs connected with permanent stationfng 

of aircraft in foreign countries and the difficulties in 

maintaining normal utilization for such aircraft. 1l1 

The change of gauge cl ause entered the pi cture for 

the first time in Bermuda 1. Annex V of thf s Agreement 

deals with that matter, whereby an airline desfgnated under 

a bilater.al agreement changes the type or size of aircraft 

en route, usual1y in the territory of the oth~-·NHl-tracting 

Party. The condi tians imposed upon that change al ready in 

Bermuda l (Annex V) have been followed more or less closely 

i n _ s.u b s e que n t b fla ter a lai r t r ans par t a 9 r e e men t s . These 

l1m1ts may be enumerated as follows: 

(a) the change must be justiffed by reaSOl1 of 

econemy of operation; 

(b) the aircraft used on the outward journey must 

be smal1er in capacfty than the one ùsed on the near 

" sectio.n. With regard to thfs requirement, it sh9u1d ne 

noted that the correspanding provision in some bflaterals 1s 
~ 

based on the distinction between the section on which less 

national traffic 1s carried by the respective airline and 
" 

the other section;112 

111. Adriani, op. cit., note 12, at 411. 

112. In thfs case;.....-othe smaller afrcraft should operate on 
the former section. See, -Et.g., Canada-Peru bilateral 
of 1954 (Article VI); Canada~Mexico A.greement of 1953 

, ~, ' , 
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(c) th~ capacity of the smaller afrcraft must 'be 

determin~d w;fth primary reference té the traffic travel1fng 

in 'the larger aircraft normal1y to be carried onward'; 

(d) the change must be $ubject ta the availability 

of an adeQuate volume of through traffic; and 

(e) the general Bermuda capacity guidel ines must 

be "followed, particularly paragraph 6 of the Final Act 

concerning the primary and secondary justification 

trafffc .113 

Change Or" gauge may be commercially significant 

when exerc1sing fifth freedom traff1c rights from a point in 

a Foreign country. The Bennuda-styled bilateral bètween the 

Unite"d States- and France of' Mar-ch 1946 contains a change of 

gauge provision s1milar to the one in Anrlex V of Bermuda 1. 

This provision 
l 

in the United States-France Agreément l14 

led to the famous arbitral decision in ~978 (commonly kn-own 

as the U.S ..... France Air Services Aw'ard of 1978 115 ) in 

wh1ch the legalfty of a change of gauge was in issue. 'Pan 

(contfnued from prev10us page) 
(Article VI). 

113. See supra (footnotes 16 ta 22). 

114. Air Services Agreement between the U.S. and France, 
March 27, 1946, T.I...A.S. No. 1501~ 2257, 2258 (Annex 
VI ). \ 

115. See supra note 60. 
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Am, the designated airline of the United States, informed 

P , t ,h e F r e n chA e r 0 n a u tic a l A u th 0 rit i e s 0 f ; t sin te n ti 0 n t 0 

èperate again fts route from the West Coast of the United 

States via London to Paris with a change of gauge in London. 

Pan/'Am ha.d ceased to serve this route since 1975. Although . '\' 

th'(: F.r~nch argued that such a change in the territory of a 
. 

t.h:frS State via,s not allowed unde,. their bilateral with the 
, \-

the route. 116 Amed cans, Ran Am nevertheless 1naugurated 

Shortl, thereftft~r a Pan Am ~ircraft was compel1ed to return 

ta London ~fter landing at Paris Orly Airport without having 

disembarked any passenger or car~o, 

At sfake wàS a change of gauge outside the terri-

tory of the other caJ:ltracting Party and not covered by the 

United States-France Agr~ement. A~ stated earlier, the 

prE) v ; s ion de aJ i n 9 w it h the cha n 9 e 0 f 9 a u 9 e i n the A 9 r e e men t 

fol1ows the general language of Bermuda land deals with the 

-=1. change of a4rcraft occurring in the territory of the other 

Party. Having regard to this provision and the United 

States-France b11ateral as a whole, the Tribunal arrived at 

the conc1usion (by two votes to one) that a change of gauge 

in the terri tory of a thi rd country was permi tted as long as 

a continuous service was maintained and that a change was 
, 

not rie facto a provision of separate services. 
) 

Accordi~ tç 

116. Id. -
,,' 

, ~ 
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the Tribunal, this conclusion was proven by the context in 

wh1ch the Agreement was negotiated and the subsequent 

practfce of the Parties was not inconsistent with it. 1l7 

Thus, the major1ty opinion in Arbitral Award favoured ~ 

l1beral approach ta the Bermuda type Agreement. 

From the Fr.ench point of v1ew, however, the Award 

was strongly criticized as being influenced too much by the 

American contemporary liberal policy. Indeed, under this 

regime, change of gauge is much less restricted. A case in 

point is the United States-Federal RepubliC of' Germany 

Protocol. Change of gauge 15 of particular significance in 

this liberal bilateral because of the rather extensive 

rights of American carriers between the United Kingdom and 

Germany and the fi fUI freedolTl tra ffi c ri ghts of Ameri can 

ai rl i,nes beyond Germany. The Protocol exp11citly provides 

that change of ai·rcraft 15 permitted on all flights, in,the 

ter. r f t 0 rie S 0 f con t r a c tin 9 Par t f e san d i n 0 the r cou n tri es, _ 

provided that: 

nia} operations beyond the point of change 
of afrcraft shal1 be performed by one ~ 
or two aircraft (operated to the same 
or different destinations under the 
same or different flight numbers) 
having total capaéity not more, for 
outbound services, or not less, for 
i n b 0 und se r vic e S J th an t h ~ t 0 f th e 

------------------117. Id. at 327 et seg. It 1s interesting to mention that 
t1ië Award was only a Pyrrhic v1ctory for Pan Am wh1ch, 
fn fact,· never- in1tiated the service a9a1n. 
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arr1v1ng 

(b) aircraft for 5uch operations shall be 
scheduled in coincidence with the 
inbound or outbound aircraft, as the 
case may be, provided, however. that 
if a fl1ght 1s delayed by unforeseen 
operational or mechanical probl ems. 
the onward flight or flights may 
operate without regard to the 
r e qui rIe. men t 0 f t h i s 5 U b par a -
graph." 11j 

- ! ~ l, 1'- l' ~ 
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In general, the change of gauge provi sion in other 

liberal agreements i5 somewhat less detailed and provides 

that "on any segment or segments of the route described. a 

des1g,nated a1rline may operate air services without any 

limitation as to change in number or type of afrcraft 

operated" .119 Ffnally, sorne certain liberal bilaterals 

precisely limit change of aircraft to "any international 

,.. segment or segments" of the routes described in the 

bi'l ateral .120 

118. The Germany Protocol, op. cft., note 100, (Para. 4 of 
Article 3). 

119. See, e.9., the U.S.-Jamafca Protocol of 1979, Article 
3(d); the Belgium Protoco1 of 1978, Article 3(4). 

120. See U.S .. ;..Thafland Agreement of 1979, Annex -l, Section 
'3; U.S.-Nether1ands Antilles Agreement of 1980, Annex 

l, Sect'ion 3. ' 
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Fair ComEetition in International Civil Aviation 

ln a system of free determination of capacity, the 
.. 

prerequisite for fair competiti.ve principles becomes more 

exigent. The American "open sk.ies" policy'is directed to 

crêating a competitive regime accompanied by the least 

barrfers ~nd restrictions. Discr1minatory and unfair 

competitive practices which can influence the "fair andl 

equal opportunity, to compete" may take various forms. To 

cite but a few important examples: 121 

- preferential utilfzat10n for the nation
al a1rlfnes general1y; 
imposition of unfair airport and user 
charges which can not be economica11y 
jus tif 1 e dan d d 1 sc r i m i t\a te i n f a VOU r 0 f 
the national carrfer:s; 

- preferential customs, immigration and 
ground services -for 'the national 
airlfnes; 

- ticket tax only applicable to foreign 
a1rlines; 

- dfscounting or special tickets on the 
national carrier to th-e detriment of 
forefgn airlines; 
unequal or unfair business and other 
charges; 
prefero-ntia1 treatment fOI" Jh~ national 
car rie r s reg a r d i n 9 the .i" arr i age 0 f 
mail; 

- restrittfons On the car~iage of outgoing 
cargo and mail by fOl"'e1gn qarriers; and. 
ma n 0 pol Y h el d b Y na t ion ale arr i ers u p 0 n 
check-in and boarding facili~i~s. ticket 

------------------121. Extracted From legal~ Economie and $ocio-Polit1cal 
1 m.p 1 i c ~ t 1 0 n S 0 f ë il t1 a (f i a n A '1 r 'f ra In!p 0 r t •. Ce n t r e #' 0 r 
Re)earch of Arr and· Space- Law,. Hem 1 Uflf vèrs1 ty at 
596 ~t seg r (1980). , , . 
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stocks and reservation computer 
systems. 

To provide (JI" means Of retaliation against such 

discr1m~natory pract1ces, the Congress of the United States 

passed the International Air"Transportat~on Fa1r,Competitive 

Practices Aclt of 1974. amending parts of the Federal 

& Aviation., Act of 1958,122 In addition, the liberal 

bil ateral air transport' agreements contain ,a standard cl àllse 

which guarantees 
. 

each Party undiscriminating com~erc1al 

~ freedom in the other Party's country.123 Several of 

these bflatera1s also oblige the contracting Parties to take 

a11 appropriate action withiTi"·'\tle1r jurisdict10n to ge~ rid 

o·f all forms of discrimJnatory practices affectfng the air 

carrfers of the other Party.124 

The 1974 Act ,,",<as aimed at removing discrfminatory 

and unfair competitive practices and requ'fred several 
o 

excecutive departments of the. government to monitor foreign 

practices wh1ch discrfmfnated ag"ainst American carriers. 

Sec t ion 2 ( a) 0 f the 0 r i gin a 1 ver s ion 0 f the Ac t di r e ete d the 

CAB, the Departmen~s of State, Treas.uty and TransportatiQn. 

and othe'r Federal Agencies. to administer and take appro- \i 

122. In~rnational Air Transportation Fair Competitive 
Practfces Act pf 1974. Pub. L. 93-623, 88 Stat. 2102 
(herefnafter cfted as the 1974 Act). 

123. See infra Cfootnote 129). 

124. See supra Cfootnote 104)., ") 

(' 

.. 

- . 
.:" ,1 ... ,; " .. .. :.. ~ T 



-.1"" :"!,-"-""- ~-

• 

(' ' 

.~ 

445 

priate action for the purpose of eliminating 5uch discrimin

atory practices ta w~ich American afrl1ne~ were sUbjected in 

prov1ding foreign air transportat{on. ln thfs connexion, 

one should note that Section 23 o~ the 1979 International 

Afr Transportation Competition Act' added a new subsection 

((b) to Section 2 of the 1974 Act which bfadened the CAB 

)X1s,tin g powers. The amended sectio,n now provides that 

-" wheRever the CAB (upon receipt of a compl,a1nt b~ an American 

carrier or agency or upon its own initiative) d.eterm'fnes 

that a f~efgn government is discriminating against or 

unreasonably restricting an Amel"'ican airline, the Board may 

take such action as, ft deems in the public interest to 

discard these practices. Such actions t'aken by the Board 

may "include. but are not limited t0. the denial. transfert 

alteration. modification, amendment, cancellation. suspen~ 

sion. limitation, or revocation of any Foreign air carrier 

permit or tari ff pu-rsuant to the powers of the Board under 

the Federal Aviation Act of 1958".125 In addition, the 

new subsection 
\ 

(b) provides that the CAB mu-st take appro-

125. The reference to the fowers of the CAB under the 
Federal Aviation Act' means that th'e Boar<l must 
éxercise fts power oin a manner consistent with any 
obligation assumed by the U.S. under any' treaty, 
convention or- agreement (Section 1102). Hence the 
Board must respect eventual consultation obl fgations 
uf\der bflaterals and any action fs a1so subject ta 
Pre~identf~l revfew. 
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priate remedial action against the foreign country or .air 
r ..... 

carrier within 6'" days after the receipt of the complaint. 

This perfod may be extènd-ed for an addftional periOd or 

periods of 30 days each up to a maximum of 180 days. if the 

Board concludes that the complaint cou1d be satfsfactorily 

resolved through negotiations .wi,th t~ foreign government. 

While considering any complafnt, or in any proceedings under· 

its own in fti ati ve. th; BolI-d mus t conf;r with th\ Sta te and 

Transportation Oepartments and provide a n,Y affected air 

car rie r 0 r for e i 9 n a. i r 1 i n e w i t h r e a s 0 on a b l e no t f c c and 

opportunity to file written evidence and statem1nts within a 

prescribed t;me 1imit. 126 

It 1s worth notfng that Section 9 of the 1979 Act 

elflpowers the CAB wfth a "stick behind the door ll to summarily 

suspend, alter or amend (in the public fnterest anrl without 

a hearing but subject to Presidential approval) é1 Foreign 

airline's operating permit if discriminatory pract1ces are 

be1ng fmposed by the government of the Foreign carrier. The 

Board may even, to the extent necessary (without a heari-Ag 

but subject to Pres1dentfal approva1)tt> ,restrfct operations 

bètween such fore1gn country and the United States by any 

126. Sec t 1 0 n a 3 0 f the 1 n ter /ta t 1 () na 1 
Competitibn Act of 1979. 

Air Transportation 
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foreign afrline of a third cou~try.127 No doubt the 

Board. could now redress legitimate grievances of )li·merican 

carriers by retal fation. 

As to the unfair --user charges (the most common 

compl a~ . recen't\· yea'rs). Section 3 of the 1974 Act 

prov1~~ the Secretary of Transportation 1s responsible 

t.o survey the charges app11ed to or imposed upon American 

air carriers by foreign governments for the use of aiFfort 
, 
property or a·irway facl1it1es in Foreign air transportation. 

If such charges. I,Inreasonably transcend comparable charges . 
for fur n i shi n 9 suc h . air po r t 0 rai r w a y fa cil 1 .t 1 e sin the 

United States, the Secretary of 
. • "f 

State and the ·CAB must 

promptly assume negotiatfons with the Foreign çountry to .. 
• el f m f na tes u ch dis cr f min a t ion s • The rem e dy, s hou 1 d ne go t i a -

tion fail to resolve the is,sue, 15 a countervaf1ing charge 

against the Foreign carrier whose government or authority is 

responsfble for the al1eged di5crimination. 128 

Another remedy against unfair and discrim1natory 

practices 1s a standard clause wh1ch 1s associated with a11 

of the l1beral bllat-erals and which grants American air 

carriers managerial, technical and operational freedom in 

. 
'129 ... Section '3 of the 1974 Aét. op. cft., note 122 .• 

, , 
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Foreign countries. 129 According to th1s provision. each 

~'~rrier can er"ect its own sales offices and bring its own 

~echnical and commercial staff in t'h'e o{~\.partyls country. 
\" à 

They can conduct their own ground hand\fng~erviCes, or at 
\ 
\ 

1 e a s t sel e c t b e t w e e n a 9 ,e n t s for suc hop e 'r a t f 0 n s . Each air 

carrier may a150 engage directly in sales, except for 

special arrangeme~ts on charters. Facilitation is to be 

ex t end e d t 0 f i ri a ~c i a 1 t r ans fer s ( f • e • r e ven u e sur plu 5, ' 
\ 

matters of taxation,.and' exchange operations). 
" ~ 

It 1s evidènt that the intention behind this cl.au5e 

is to equip the liberal bilatera1s with two standardS of 
-

.. i n t ~r n a t....,.~ ha l 'e c' 0 nom 1 c l a win a ril e l y, the Il st and a rd 0 f e Q u f t-

able treatment" whic'h serves to avoid arb1trary di5crimina-.. 
ti 0 n b et w e e n for e 1 9 n na t ion a 1 sin rel a t ion s f n wh i ch 1 t i s 

difficu1 t to app1y objective 5tandards~130 and the 

"national standard ll which provides equality of treatment 

between foreigners 50 privileged and the nationals of the 

State granting this type of equal i ty.131 

• 
129. See supra, Section II (footnote 94); supra note 123. 

130 • Se e Sc h w a r zen ber g e r & Br 0 w n, A Man ua lof 1 n ter n a t ion a"l 
Law, Rothman '& CO' I So~th Hackensack, New York at 88 
"[fg76). 

131. Dold, "The Competitive Regime in International Afr 
Transportation",' 5 Air Law at 144 {1980}. 
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SECTION III - ICAO·S WORK ON THE REGULATION OF CAPACITY 

The Nature of the Pr9blem 

This is probably th~ field which 1s the most 

controve'rsfal and in wh1ch obv10usly antagonistic positions 

are taken in theory and pract1-ce. In other words t i ts 

control conditions both the financial balance of the air-

lfnes and the interworkings of international compet1-

tion. 132 

1 n cre a tin 9 a n air t r ans po r t f n dus t r y, S t a t-e s are 
• 

caught between two poles: 133 

(a) the promotion of ec{)nomy by expanding 
the network of international air 
services for the benefit of the 
public; and 

(b) the protection of the1r flag carriers 
so that they will get a fair oppor
tunity to compete for business. 

It 1s dffficult ta achieve these two targets with the same 

course of action . Practically speaking, however, al1 . 
natiQns ,have emphasized the second notion. 

132. See "The Capacfty Concept as Imp1emented i,n Practice 
in International Air -Transport", Study'presented by 
'the ITA to the 1977 SATe at 1 (1977) • 

. 
~3J. Se e. e • 9 • " L 0 y» ~ C 'f t • J " 0 te 

Wéssenberg~t o.p-. cft., note 40. at 17. 
3,6, a t 1 7,$ ; 

'" 
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In fact, there fs no problem when there fs only one 

air 1 i ne 0 p e rat i n 9 0 n dom est i c r 0 u tes. But wh e n the pro te c -

ted air carrier starts operating abroad, d1ff1culties arise 
" 

in implementing such a policy because in international air 

transport aState does not have the complete control that ft 
1 

enjoys in relation ta domestic operations. To~ foster and 

prômote its objectives, it has, within the framework of the 

treaties which it makes, to negotiate appropriate terms. 

The premises on which the nation negotiates reflect its 

con cep t ion 0 f the r ole 0 f a l r t ra n s p 0 r t . 0 n e- ca n th u s h a v e 

diametrical1y opposed policies on capacity reglflation. 

From the regulatary viewpoint, it can be said that 

bilateral air transport agreements freq~ently contain stipu~ 

lations referring to free and equal opportunity for desig-

'nated carriers of both Parties or ensuring' an eQual sharing 

of the market. Other bil ateral s pro~ de 'for a predetermina

tion of capacity by aeronautical a"t,t'hor1ties. which is to be 

adjusted according ta traffic ne~ds. Still another type of 

b }n t.eJ:~ 1 st i pu lat est ha t the air t ra n 5 po r t se r vic e s ma d e 

available should bear a close relat1onSh1p to the' reQuire-

ments of the publ fc for such ttansport. In thfs latter 

'type, a provfsion for an after-the-fact review ôf' capac1ty 

1s usvally fncluded. Generally, b1lateral agreements do not 

refer dfrectly to 5th freedom traffft to be carr1ed by the 
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• 

des1gnated carr1~rs of third Party States. 134 In recent 

years, provisions on "fair competition" were also introduced 

in sorne b i 1 a te ra 1 s . , 
States are in different situatfons when negotiati119 

capacfty wfth regard ta geographfc position.1 35 Alsa. 

sorne nations (like the United States) generate a lot more 

trafffc than others. The advantage of this for such sta'tes 

can demand a large portion of the traffic, as 

the A ericans do over the North Atlantic and Japan over the 

Pac1f1' .136 Other States with a favourable geographie 

(e.g. Belgium) can use ft for cOl'l1lecting traffie ' 

from dif erent parts of the world, Le. the si xth freedom 

trafffc. It ha,s been argued that countries ,which generate a 

small amount of traffic ought to bé l iberal in granting 
. 

trafffc r1ghts since they have noth1ng to -confer in return 

~I 
" 134. For a good illustration on the vario!)s typés of 

135. 

\ 
136. 

-capac1ty clauses in bilateral.s, see "Regulation of 
Capac1ty in International Air Transport Services" ~ 
Information Paper prepared 'by the ICAO Secretariat to 
the 1977 SATe at 5 et~; "Handbook on Capacity 
Clauses in BilateralAfriransport Agreemer)ts", ICAO 
Cfrcular 72-AT/9. ' 

Stoffel, ~ cit., note 37, at 125; Working Paper 
pre sen te d tiY the. W 0 r 1 d Tou ris m 0 r 9 a n f z a t ion t 0 the 
1 977 SA TC, W P1"2 2. 6 

See Avfation Week & Spcrce Tech. at 24 (Aug. 23, 1976). 
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Whatever their position is, or whether of the -, 
Bermuda type or not, bl1ateral agreements always reflect 

(fo,= different reasons) the desir.e of the contracting 

Par t i est 0 sa f e g u a rd Il e qua 1 0 pp 0 r t uni t Y Il for the 1, r na ti 0 n a l 

airlines. Against a background of increased competition, 

th; s rather vague and theoretical objective has nowadâys . 
become the subject of bitter dispute: the concept of 

approximate exchange tends te become one of strict 

app1ication. 138 

The defenders of rigorous Economie planning are 

increasfng in numbers. Thus, the big bflateral disputes 

ove r the sc he d u l e d s e r vic e s h a v e a 1 wa y seo n c e r n e d e f the r the 

general princfples of aeronautical paliey (principle of 

l fberal i sm and a posteriori 40r !! post facto review of the 

operating resul ts, or al ternatively, pl anning ,and predeter

mination of operating conditions), or the interloC-l<ing 

mechanisms of traffic rights (status of fifth freedom, and 

recently el/en sixth freedom, as compared wftth dfrect .. 

exchange priori ty traffic 'of the third and fqurth fre~dom 

type). In thi s ',respect, however, i t has always to be 

remembered that the de-c1sions that are made on capac1ty in 

137. Wassenbergh, op. c1t.; note 40, at 22. 

138. ,Supra note 132 at 2. 

. _ ' .. 
" . 
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respect of non-scheduled services are usually conceded 

through administrative permits on a short-term bas1s 

( te m p 0 r a r y ) or are un 11 a te r a 1 a ct 1 0 n s ta ken b y na t 1 on il 1 . air 

'transport authorities. 139 

Our1ng the past four decades. the air transport 

industry has been faced with eyel ica1 supply/demand 

i m bal a n e es, 0 f t e n r e 1 a te d t 0 the i n t r 0 d u< t ion 0 f n e w 

a 1 r c ra ft ty p es. The problem 'of adapting to technologfcal 

cha n 9 e 1 s no t un 1 que toc f v 11 a, v i a t ion and 1 i k e 0 the r 

1ndust'"ries s19n1 ffcant adjustments have been made over the 

growth and changing market character-

fstics. l ast fi fteen years have seen an excepr 

tional of cap a city dis t 0 r t i ".9 the su pp 1 Y / d am and 

balance beyond th.e fndustry's capabllft1es for adjustment. 

The interrel at.ed causes of thi s si tuati on may be summed up 

as follows: 140 \ 

(a) changing 90vernment pol ft1cal phi 1 050-

ph f es; 

(b) increase in market participants, Le. 
the grÇ)wth in the number of a1r1 fnes 
(both scheduled and non-scheduled); 

~ . 
-------------------------139. See Upol1cy Concerning International Non-Schedu1ed Air 

Tranpsore'. ~ork1ng Paper sùbm1tted by IATA· te the 
1 917 S A TC - W P /5 a t 5 (P a ra. 23). 

'140. See, e.g., Hill, "Comments, BermUda II: The British 
Revolution of 1976", 44 J. Air·L. & Com at 113-115 
(1978 ) ; Ta ne j a 1 A 1 r 11 ne s '1 n T r ansltT 0 n a t 5 3 et se q • 
(1981) ; 

1 
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(c) influence and requ1rements of aircraft 
manufactures~ 

(d) the unfair advantage taken by sorne air 
carriers in "accessing" fi fth and 
s 1 x th f r e e dom t r a ff .. c ; 

(el the "limitless growth" syndroms of the 
sixties; and 

(f) fuel and economic crisis of the seven-
t i e s ....c Gfl..foo tI n d ; n 9 t rad i t ion a 1 9 r 0 w t h 
projections. 
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The direct e--ffect has, therefore, been tha.t on many inter

national routes capacfty pro",ided did not rel ate to demand. 

resul ting in an unfa ir advantage for one partn~r ta a 

bilateral agreement. 

It is impossible to examine the question of 

capacity without br1ëfly addressing the 1n.terrelatfonships 

of tariffs and demand on the one hand, and utl1ization on 

the 0 the r • A P e rus a lof the St a tes' pra c tic e s' i n th i s f 1 e 1 d 

demonstrates that the establishment of capaeity has been 
, 

mainly based on the fulfilment of passe~ger demande Only 

r e c e n t 1 Y h a ve a 1 1 - e a r 9 0 se r vic e s b e 9 u n t 0 \.11 e v e l 0 P • 14 1 ... , 
High load factors at low unit costs and low priees. to the 

uS",er, can be aCh,feved by careful control~ on suppl y and uti 11-

zation of til1rcraft capacity. Lew priees. however, create 
4 

strong demand pres sures for addi ti.onal capac i ty. Add i tf ons 

141. See Ndum, Economfc and Legal D~velopments on Carria2e 
of Goods, unpu61T"S'hëd ,thesis, RcGi11 University, 
MQntrea' f 1982). 
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to capacfty to meet these demands can result in lower load 
~ 

factors and hfgher unit costs with u.neconomfc results for 

a1rlines. These considerations therefore necessitate the 

need for level s iof fares and rates which take into account 

___ ,,_ demand and .capac1t,Y fa'ttors, and vice-versa. 
. " 

Recent exper1ence has shown that in certain markets 

e'x1st1ng regulatory provisions have not been sufffcient ta 
\ -

pre\ren't the probl\em of excess capa.city the provision of· 

wh i.c h ha s r e sul te d i n i nef f f c f e Tl tus e 0 f r e's 0 u r ces and' 

h1gher costs. On the ~Jorth Atlantic, for exarnple. scheduled 

a 1 r se r v 1 ces h a v e f n the sec 0 n.d ha l f 0 f the 1 97 0 's 0 p e rat e d 
• 

on the average w1 th an inordinately high number of seats 

unf111ed. While such, load factors may not have posed too 

ser10us a problem in the early sixties when carriers enjoyed 

thé dramatic productivity gains and cast reductfons which 

accompanied the advent of the jets,142 they were by the 

rnid-seventies of major concern because of the insufficient 
o 

r ev e nue and con t f nua 1 l yin cre a sin 9 c'o st sin m 0 ste s sen t 1 al 

sectors (such as fuel, capital, personnel and user charges) • 
• 

It 1s true tflat several airl fnes have taken steps to attempt 

to ~nsure a c10ser rel~tion$hip between capacity and demand 

to the extent legally and commercially feas·ible. Thus, they 

have engaged in revenue and equipment pooling, ~apac1ty 

1 

J ' 

142. McCaroll, op .. c1t .. note 9, at 120 . 
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limitation agreements and have also deferred air,craft 

purchases. 143 However, action by carriers through such 

means has been insufficfent to meet .the situation. 

The general excess capacfty prob1 em is further 

compounded by the addition of non-s'che;t---ul~d capac1ty and the 

injection into the marketplace of neJ,,~i!~craft types which 

carriers are campell ed ta purchase in order ta hol d 'thefr 

position~ ... in a 10s1n9 market. Additionally. ft is worthy of 

note that the present overcapacity prablems are being 

complfcated by th~ exe-rcise of new or heretofore unused 

trafffc r1ghts. This has led one commentator to feel that . 
·'th,e sfckness of overcapacity 1s still with us and we still 

seem unable to cape intelligent1y wi;h-·-~h~--p-roblemll.144 

The tendency towards'te more r1gid configuration of 

capacity control links, in genera1, ta the problem of 

avercapacfty and the financfal vitali"ty of individual air 

carriers and the industry. Suff1cfent conv1neing argument"s 
~ 

143. For the various types of co-operation betweén 
airlines, see, e.g., Verploeg,' The Road Towards li 
European Commo" Air'Market. unpublffiëd thesis. MeGrrr 
On1verslty at 94-132 (1963); Intravia, American 
Aviation P011C~: capacfty, Competition and ~ietUla-

. tion, unpublis ed thesis, MeCil1 Onfversity. Mon rea1 
TlTT7) • 

144. Alita11a Cha1rman Nordio's Speech ta Columbia 
University in New' York 1n Feb. 1983; see Aviation 
Da il y a t 111 ( 2 1 F e b • 1 983 ) • 
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have 
~jt-i 

been advanced to explai,n ~he meri ts of capac i ty 

control. For example. given the f1x.ed nature of tariffs,1 
, , 

capacity 1s the only effective tao' used ta compete in the 

m a r k et. The pro ~,1 e m ! ne ver the' e s s, rem a i n son e 0 f d e fin i n 9 

e x ces s cap a ·c 'i t Y • Wh i 1 e f t 1 s d i f f f cul t ta 9 1v e a n e x a c t 

delineatton, Friedman has found that "the best way of 

describing Gvercapacity 1s to do so~ in terms of excess 

frequencies provfded over and above what is necessary ta 

meet public demand and ta maintain pr'ofitable opera

tion" .145 Even Wassenbergh gives tAre twofoi d meaning of , 

ex ces s ca pa city: 0 cap a c 1. ty wh i chi s no tus e d ec 0 n om i c a 11 y , 

or capacity whfch may be elfminated without affecting the 

afrlfne's traff1c growth or position on the market. 146 

~ 

In this regard, the load factpr provided the best objective 

c r 1 ter 1 0 n i n p. r a c tic a l ter m S t ta k ; n gin t"O a c 'e 0 U n t the. ta r i f f 

1evels on the route in question and the aircraft typ,e used. 

To bettè~r comprehend thi s sequel, o"ne sho'u1 d note t)lat at 

one extrerne ft ts evidenl that in scheduled operation~ ft fs . , 
1 

, 

not possible to achfeve 100% load fa c to r due to th~ 

.... , .. \ .. 
l' 

.~ .' 
uncertainty in demand and the existence of seasona1ity, 

, 
directiona1ity, gfven size of afrcraft and the need b~ .. , 

145.. Quoted by Naveau, nA New Verdict Invol vi n9 a Bi l.ateral 
Agreement: Arbitratton on the Be191um/lreland Capacity 
Clause", 39 IrA at 980 (Nov. 1981). - q 

146. Wassenber,gh, op_ dcft. t note 5. 
1 



{~~,'; 
~t " 

o 

0 
i 

~ 
,(. 

ll~~.~ .. ~ .. , 

. ; ,; ., ~ 

1 

. \'- ,- .... 
, , 

458 

reptlsitfon empty aircraft. At the other extreme,~capacity 

would be excessive if an airlfne Experiences an average load 

factor too· low te prev1de an adequate return on investl'l1ent 

at the existing fare level. The optimal 10ad factor, land 

therefore the measure of excess capacfty~ would He between 

t he se t wo 1 i mit s .. 

Although the( sol ution for the excess capac1 ty knot 

15 unclear, ft fs general1y agreed that the' question must be 

d e a 1 t w i th 0 n a b f1 a ter a 1 bas f s,. 14 7 Th i s is und ers tan d -

able from the fact that the damage resul ting to a carrfer 

through unilateral reductions in capacity virtually rule 

this out as a feasible me"'thod if competftors do not matcl\. 

such reductions. 148 This consequence is emphasized by 

the phenomenon that profit 0" 10s5 for the purpose of 
capacfty regul'ation 1s determined at the -margin. The load 

~ . 
factor needed to cove" the marginal costs of operating a 

single flight can be v"ery 10w, much lower than if fljl1y . \ 

al10cated costs have to be covered. Far from improving fts 

f1n'anc1al situation by cutting out a flfght or séries of 

f11gtlts, an 

\ 

fndividual carrier may well ffnd ,1tsel f in a 

147. 

148. 

Se e , e « 9 • t ly 0 n , .. P r i ne i p 1 eSt Polie 1 e san d P r, a c t 1 ces 
in International Air Transport", in Matte Ed., ..2.2..:. 
.s!.l:.. note 18, at 38; supra note 134, at 14. 

Work1ng Paper 
2,7; id. 

submf tted by the UK to the 1977 SATe at 
-.. 

, 
" 

~ 
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o 
.. \ 

'''". 

o 
..... -

459 

/ 

worse position where the eutbaek costs more in lost revenues 

than in direct operational savings. 

In the p~lic interest, however, it 1s neceSSdry to 

ensure the most efficient use of resources and the eonse-

Quent m1nlmization of priees. The resou..rees to be utilfzed 
/ 

efficiently include not ohly équipr.1ent and fuel but al 50 

resources in capital often in short supply, particul arly in 

developfng nations. l t f 5 the r e for e i m' p e rat i rc th dt. i n the , 
affected areas, air carriers be given the tool S neeessary to 

'rèsolve the problem. In this connexion, direct government 

action would have a tendency to be too rigid to react 

promptly to" shifting market preferences and would not 

properly reward .efficient and energetic carriers. But when 

capacity offered is far greater than deman_<i~ States should 

con. s ide r iii a y san d me ans 0 f P e r mit tin 9 air l' i ne s t 0 e n ter i n 't 0 

capacity' agreements with other carrier's 

50 demands. 149 

wh e r eth e s i tua t ion 
)- >-

149. 

, ~ 

See ~. tha-pter V, "Pre1 iminary Conclusion" (sorne 
recolil'iïierïdatfons submftted by the writer (Criter1on 
ne"); infra "Preliminary Conclusion of this Chapter • 
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ICAO' s Mediation in the Problem 
( 

There ar-e-.~e n1ttn reasons which justify a world-
, -, 

wide regul ation of capaci ty: 150 the diffi cult y exper-

ienced by States in actlieving an exact equilibrium in their 
/, 

bilateral exchange, the opposition of - at times ? radical.1y 

d i f fer e nt doc tri n e s reg a rd i.n 9 a e r 0 n a u tic a 1 po' ; c yan d, a b 0 v e 

al1, the inc-reas1ng growth of charter o~erat10ns which are 

generally outside an~ regulation of the overal1 c,apacity 

system appl fed. 

At the time of the 1977 Spec ial Ai r Transport 

, Conference, the. devel opments rel ati ng t04 capac f ty fn fnter-

national air services seemed to represent for the majority 

o f par tic f ,p a t 1 n 9 S t a tes a n i m p 0 r tan tan d pre s sin 9 pro b 1 e m • 

.. The inclination of the Conference was hence that the regime 

for' regulatfng internativonal air transport capacity which 

had d.eveloped over the past thfrty years nad not promoted 

the con te m pla te d 0 b j e c t ive s for wh i chi t . ha d b e end e sig ne d • 

This delinq-uency was attributed to the fact that on ~ny 

routes capacfty was not closely related to demand; 1\ fa i r 

and equal opportunity" for the airl ines of the Parties to an 

agreement was often fel t "ut to exfst; and finally the 

150. Special Ai r Transport- Confèrence (Montreal, 13-26 
Aprl1 1977) Report at 13-14 (hereinafter c1ted as SATe 
(1977), ICAO Doc. 9199). 
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" carrier of one State appeared to frequen tly ignore the 

) f n ter est S 0 f the car rie r 0 f t ~e 0 the r. 1 5 1 

. 

As to the overcapël'city proble~/-s6mè-'(I,~leg~tions ~t 

! 
the Conference suggested that this Question might be short-

,/ 

term phenomenon resul ting from the too rapid introduction of 
-

wfde-.body aircraft combined wi th worl dwidc ff'lf-Tation and 

econ0l111c recesslon. The' majority however were uf the 

opinion that, while these were .contributing elements, the 
f 

fundamental reason for the excessive offer of capacfty was . , ... 
the "absence of an affective regulatory system" and that the 

'1i> 

problem-was therefore lon'g-term. 152 These and other 

Shortcom1ngs were charged to the "liberal attitude<; to 

capacity regulation", referring, even if not always express-

ly. to the capacity control system established by the 

Bermuda l Agreement of 1946. 

The 1977 Conference not only agreed that there wâS 

, . ,,,,c 
a need to re-evaluate the principles on which regulation of 

scheduled operations Ifhad in vary1ng degrees based since 

1946", but decided also to el(tend such a re-evaluation to 
,.;P 

non-schedu1ed services which were even 1ess subject to 

"consistent application of any 1nternationally accepted ..... 
rules". The "ogeneral vfew" was that these two air tranSpoft 

151. Id": at 13 (Para. 3). 

152. Id. Para. 4. 

. , 
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. c a te 9 0 rie s s hou, 1 -d ben reg u lat e d h a r mon 1 0 u s 1 y Il W i th 0 u t 

necessarily br1nging non-scheduled operations within the 
\ 

bflateral framework. As a consequence, the Conference 

r e c 0 m m e fl de f'1 (i n Re e 0 m men d'tl t: ion 4 , t 0 the 1 CAO Cou ne il ta .. 
und e r t a le est udf es' a i me d a t • i nt e r a 1 i a , Il est a b 1 f shi n..g 

criteria and using the se to formulate alternative methods 

for regulating c"apac1ty on scheduled and non-scheduled 

international aïr transport services"; and IIdevel api n9 a 

model clause (or ela'uses) or guidelines for regulating 
, ~ 

capacity on t~.e basis of prior det~rminatfon for consfdera-
'1 

tion, a10n9 with other Clausestr gufdelfne~, by contracting 

States" .153 

1 The Panel of Experts on Regul ation of Air Transport 

servAces. mentioned prevtously,154 was therefore asked by 

Othe ICAO Air ,T,.ansport COMmittee to base Hs terms of refer

ence rel ating to capacity regul ation on Recommendation 4 • 
. 

Early in its work, thé Paner was faced with sorne initial 
• • 

diff1cultfes that were caused by the tir,mfnology used by the 

1977 Conference. ICAO studies were supposed to deal with 

'"c\"'1terfa", "alternative methods" and "gufdelines" for 

153. Recommendation 4, id. at 16. Also fncluded in thi~ 
Recommendation was a:n- enumeration of ci rcumstances of 
factors the stodies shoul d take fnto account, and a 
recommendatfon of what States should or should not do 
pendfng the conclusion of the studfes. Id. at 16-'17. 

154. " See supra, Chapter V (footnote 143). 
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regulatin~ capac1ty. Also, E'ven if not specifically 

-ment1bned in Recommendation 4, 
1 

there' was certainly the 
~ 

question o~ "objectives" in the management of capacfty. The 
~ 

Panel members were thus confronted wi th the task of develop--

1ng their own interpretation of the terms and concepts -to 

guide them fn' thei'f' subsequent work. 155 Consequently t 

they attempted to enumerate a number of objectives whicn, in 

their opinion, fell into two broad groups: those that were_ , , 

common to a11 options, and those that varied ilccording to 

national point of view. 156 The "common" Objectives 

fncltrded the ,;'avoidance of excess capacity wi th the conse

quent waste of ~es,furces) -'prevention of capacity "du~pin911) 

protection of the envi'ronment. hatmonization of regulation 

of scheduned and non-scheduled opera~ions in the same market 

with the poss1bil1ty -of a reasonable economic return to the 
, 

,c arr i ers J pro vis f 0 n '0 f go 0 d sel" vic e t 0:' the con s ume l" and 

assura,nce of fair and equal opportunity to compete-. ~1sted' 

a rn 0 n 9 the var i ab l e 0 b j et t f v e s ~ el" eth e 1 m pro v e men t JIo f a 

State's balance of international payments, protection of 

155. Gertler, "Law of Bilater'al Air Tra'nsport Agreements: 
ICAO Air Transport Regulation Panel and the Regulation 
of Capacft v ", 9 Aonals of Air and Space Law at 47 
(1984) • ~ - - - -

15'6. ICAO ATRP/l-Report at 12 (Para. 14). This a,pprQach, 
1ncluding spt!c1fication of common and vatfable 
objective~, was later adopted by the" 1980 Conference. 

- : 
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1nterests of the national carrier ànd -sharfng of traff1c ta 

be ca.rrfed. 

The Panel members then agreed on. a set of critlrf-a 

to be used as a basf s for th'e fo.rmulation of methods for 
/ 

'''egulating capacity. These cr,~teri.a were approved by the 
... ~ 

1980 Air Transport Conferenc{;15~ "1I~~~11 of them expressed 
- ........ ,. .,.. 

the nec e s s i t Y for r e s pee t f n 9 Il suc h -.;i~ n d suc h n an 0 b j e c t ive 

and çan be classiffed as fol1ows: 
",' . 

'.. (1) Object'ves relating ta the management of sch~duled air 
transport: ) 

( 2 ) 

( 3 ) 

157. 

158. 

associating capac1 ty close1y wi th, demand t 

wfth the des1'rable flexibility. _ 
provfding .ca-pacity governed mafnly by 
traffic demand between the territor1es of 
contract1ng Parties. 

-' ensurfng equality and mutual b'enefft for 
the ccarriérs of both countrfes concerned; 

A gene ra 1 obj ec t.1 ve: 

enc'ourag.i ng the development and expans10n 
of air transport on a sound 1g§onom1c basis 
and in the pUblic interest; 

Objectives to ensure coherence and conserv~t10n: 

Sec 0 n d Air T r ans po r t Con fer en c e (M 0 ft t r,e a 1 J 1 2 - 2 8 Fe b • 
1980) Report at 14, (Para. 15) (herefnafter c1ted as AT 
Conf/2. ICAO Doc. 9297); ICAO ATRP/3 .. Report at 17. 

" It was noted by the Panel- and then the 1980 Conference 
that the "public .1nterest" 1s composed of three prfn,,:, 
cipal fnterest factors: '(a) the afrlfne industty; (b) 
users of air transport; {cl other national interests. 
See ICAO ATRP/3-Report at T7 (Para. 23); Ar 
C()nf/29ICAO Doc. 9297 -at 14. 

/ 
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~11owance for afrport and a1rwa~- capactty, 
effic'fently, using re~ou~ces, part1~cularly 
fuel.. \j -

protecting the environmentj 

(4) An objective, to ensur'e coexi~tence': 

harmonizfng capacity on 
flfght and on sChedu~ed 
total demand .. 

, 

non-scheduled 
services wi th 
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# 

. , ' 

'In the cas!), of the methods' of capacity regulation, 

the 1980 Conference has noted, oafter th~ Panel, that thcre 

• 
fu ndamen ta 1 are thre.e modes fo r regulat1ng - cap' a city f with 

~ 

intermedfate variants: 

- the predetermi nation method, . r the Bermuda 1 type, me thod. 
the ftee de te rm in a t ion 'Tne t ho d • 

Each seek s to préscribe, as. , fla s been shown ~ separ'ate -and 

di stfngui shabl e approaéhe s to se t,ti,r'tg out ~he pbss1ble cl ncl 

des f rab 1 e r Q 1 e. 0 f cap Çl city w" th 1 n -, the, in ter na t ion a l a 1 r 
" 

transport system. E a ch r e pré sen t4S e f for t s b y n a t i 0 " s t 0 

see1c effective part1,cipation in the operation of interna~ 
o 

t f 011 a 1 air, ~ ra n s po r t se r vic e ~. States are fncreasfngly 

recogn1z1ng that the primary objective Of effectlye capaci ty 

arrangements 1s to endeavour to avoid. as far as possible, 

the deployment of'. exçess capacity and al so -ensure that 

consurners be.nefit through lower prft~s from higher- capac1ty 
.'~ 

uti~1~zation.159 Although several delegdtes at the 

159. Wlorld'.l9 Paper. presented by Australia to th~ 1980-
Con fer e n c e- J A.T Con f / 2 ~ W P Il 6 a t 3; Ger t 1 e r, 0 p. c- i t :. 
note 15,5, at 43.' " . i 

.-

.. 

l' 

<, 
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'1 

, Conference quest10ned the 
'l" 

val ue determination" 
.> . 

pol1cy, on the' grounds that i t owas a' non-method, the 

Conferenc.e d.eci,ded to take 1t i nto account wfth the other. 
*' 

two. s1nce ,some States have been supportfng this app'roach. 
, 

It was generally be11eved, however, that free 

determfnation of capacfty and freedorn ta set fare's could 
. . 

result in "capacity dumping" and unééonomfc fares, and a 

smal1 airl ine could be destroyed' before the situation cou1d 

be remedied. 160 This 15 because in il system of free-

1 determination of capacity there 15 no 'direct cont-r-ol by 

9 0 ver ft me 0 t s art d". the air 1 f n e s a r ~ he n ce' e n tir e 1 y f r e e t 0 f f x' 

their owo capacity by not only taking" iota account competi

tion on the routes fn question but al so the1 r reaf prof1t-: 

abil ity and management at its most' efffcient. 161 One 

could indeed argue that th; s system would create overcapa. \ 
) J 

cf t,v. whereas each ÏTlethod of capacity regulatfon strives to 

spec1f~cally avo1d th1s problem. Additfonal1y, w1t~ this 

met h 0 d cha rte r 0 p é rat 0 r s are fa c e d w f t h un 1 i mit e d c 01f1 pet 1 -

t1ot) from scheduled afrlfnes offer1ng lower marginal priees 

in d -~ i r 1 f ne s will 0 p e r" a te wh e r eth e ct e man dis the 

160. Al Conf!2t-. ICAO DO'c. 9297, ~ cft., note 157, 
22. 

1 6 1 ... Se e AT Con fi 2 • w p /7, -.~:e. 'e i t., no te 90, a t ~ . 
, ; 

); 
, , 

at 

., 
" .-
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greatest. 162 

Although the 'Un i ted S ta fêc.s_, toge:the r wi th a number 
, 

of other nations, firmly attempted at the .1980 Confere-oce to 
, 

promote the free d.etermination method, dbubts were ra1sE>d hy 

many. d~le9a/tes regarding the disadvantages' of this müthod. 

The majority of states now feels that sfnce the marketplace 
J 

ï s not' perfect, a certain amQunt of regul ati,on ;$' nee<fed to 

protect public interest and achieve international coopera-
, . 

t ion. In addition, given the heterogeneftyo o·f markets anrl 

- the divergence of national policies, the free market· 

orfented philosop~y for cap'acfty I"egul~tion is not feasib1e. 
. , 
This viewp'ofnt was certianly favoured by most developfng 

States since it was 1mpractical for their carriers to 

aCQuire the latest and most cost effective eQuipment, a fact 

'that wou1d place them at an operating~cost disadvantage.' A 

. . 1 a r 9 e ma j o-r f t Y 0 f de 1 e 9 a tes the r e for e r e j e ete d the f r e e 

d ete r rn i n a t f 0 n met h 0 dan d the Con fer e n c e c () n é1 u d e d t h cl t Il J t 

w'ould be premature to make any such recommendatfon ta th~ 

Coune 11" .163 
.,/ 

162. See AT Conf/2-WP/16. ~ cft., -note 159, at 4-5; 

.t 

. \ 

J 

1,63. 

~ertjr, op. cft., note-nS, at 56. "-

AT Conf/2, ICAO Doc. 9297, o~. dt., note 157. at 22. 
See also. 1l1CAO Con·ferenceeJeet! U.S •. on Capacity , 
Reftrfctfon, Re~oval". Aviation Week & Space Tech. at 
30 (f eb. 25» 1 gg.Q) .. 

, -

, , 

1 

~ 

~ 
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In connexfon wfth the regulat.f~·n of capacfty, ft fs 

worth mentionfng that the 1980 Cbnference al 50 considoer:,ed ',. --
the tu t ure e f f e è t 0 f f u e 1 a v â- ; l ab f 1 i ty and the al 1 0 ca t ion 

upon, capac Hy . To this end, ft rècommended,' that al1 . 
contractfng States shâuld ensure the adequate supply of fuel 

for approved operations on a fair and non-dfscrfminatory 
t 

basis, at priees current 

m 8 r k e 't s • 164 ' 

f n " the f 1" r e s p e J.tJi ven a t f 0 n al 

J 

. Tendency Towards Predetermination of Capacfty 

A key princf.pl e for many States in seek:fng to ad..opt 
.. 

more et~ctive approache-s to capacity arrangements rests 

on the recognition that nations' have soverefgn rights to 
Q 

ru_~~ and promote the économfcally viable and efficient 

participation of their na'tfonal carrfers in the provision of
) 

international air transport services. Ta achieve this afm, 
; 

States, will undoubtedly be encouraged to adopt that approach 

to' capacf ty 
• 

t 

management 

requirements. 

ln thfs 'sens.e., 

aviation community feels 

164., Id. at' 23 .. 2~; 
ïëil and • 

best s u 1, te d ~ .t'9 the; r ind1vidual 

the majorfty of the fnter'na~fOflal 
/ 

that the existfng system o~~egula-. ~ . ~~ 

AT Conff2-WP/27 presented by New 

.' 

-.J ... , ~ 
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ttRg capa'C1ty d?es not me,et the primary<objeetive of pe~mft-
'-

,t f~ 9 'th e i n ter na t ion ale arr i r S 0 f a 1 1 na t 1 0 n s t 0 0 p e rat e 
. , 

. under conditions of fair and t:qual ()pportunity. )Gi ven the 

unsatisfactory operating econ,omies of the industry and the 

fa c t th a t the reg u)' ~t ion 0 f e a pa c i t Y 1 n vol '1 e s man y fa c t 0 r s 

that extend beY~~~he eeonomfes of airlines operations, the 
,'" 

att-itude to ~'apacity regulati'on has been éhang1ng frolTl on-e . 
... 

of ex post faeto review to on~ of predetermination. 

, The predeter~inatfon system consists of prior 

governmental app~oval or determination of capaci ty befor"e .,. 
... " ~ 

air services may commence • • Sometimes this determi nation 1s 
•• • '\jI 

co.nfined ta total eapcl'city ooly. More often -it links wïth 

schedul1n9 flfghts,. frequency of operations and/or types o,f 

afreraft to be' wséâ. 165 . 
Predetermination clauses can , 

take various forms. The t 0 ta 1 r 0' U ~ e cap a c i t ~ and the 'II a y 1 t 
) 

has to 
, l "iI1i~ • 

b e s tI..a r e d b è t we é n the des i ~ n a te d caf rie r s c a n b e 

d ete rm i ne.d 
/~-

1'~" t.he bl1ateral air transp:rt agreement. 166 

Also, the bilateral agr-eement can contain Bermuda l 

capacfty prfneiples, but makes' them subject te al priori 

165. 

166. 

For a good illustration on this methed.'see sUlla note, 
134, at, 6 .. 7; Jack.. "Bi l ateral Agreements"; J. of -
the Royal Aerona,uti,~l Soç'y at 476 (1965). . --

See, e.g., Art1'cles 8 and 9 of the bilateral a9r'~ement 
betweer'l B.elgium and U.S.S.R.~ in regard air $,ervices, 
Pret'oria, June 1". 1-958. 

• 

" 
" 

". : , , 
1, l,. ' .. .# 

. ' 
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rather than 
.... 
ex pos-t facto -go;érnmental" review;167 or. 

the agreement contains an agreed 'sharfng formula (e.g. 50/50 

dfvision of route capacfty) subject to prior governmental 

approval. In the last ftwo cases, predetermfnation can also , 
> 

be obtafned by laying an obl fgation on the carriers to 

conclude a capacity agreement which has ta be approved by 

bath goverrrnrents. 168 Often, cap,aciJy clauses 'work1ng .. 
• of .-

w1th a system of equal sharing or reciprocity 4f traffic, 

base themselves excl usively or primarfly on inter .. partes 

, t ra ffi C J 1. ~. : thi rd and fourth f"reèdom trà fff c b e twaen . the l' 

co'ntractfn'g Parties. 
1 

The 'cpnsequences of predetermitlat~on scheme may 

a1 50 ·be accompl1shed .by modes of cOlllmerc1al revenue pool1n9 , . , 

a9re~ments169 between air- carriers. which sometimes are' 

167. See, e~9., Australian.' Standard Draft (1975) Agreement 
.(Arth:le"",&'l?fn 2 Rev1ew of AustraHa's Internation~l 

\ C 1v f 1: P 011 Cl a t 31 0 - 11 (1 9 7 9 1 • ' , 

, '168. ,Haanappel. "Bilate-ra"l Ait' Transport A'greements:, 
1913-1980","5 Int l l rra~e l.J. at '254 (1980t. 

" 
169~ A commercial pool agreement can be deffned as a 

contrac t sui .,.,generf s. between two or more a 1 rl f ne s fo r 
~ . th~ ope.rà fion c of G'ne or more air" rout,es 'where the 

· revenues deri v.ed from, the se-rvf ces are' put together 
and then split accpr,.d1ng to a pr~détert1l1ned formu.la. 

~'Whot kind of formu1â'.:fs-tp be used h we1l exempliffed 
in" Sharff's -Report, ·Th'è~l-'athemàti,cs, of Pool Agreé-
men t ~ .. tin V 1 a,~ 1 c .& Br à d 1 e y ',E d ., T·tl e Pub 1, 1 c 
I.,nternatf'onal Law of Ai r Transp'Ort. a-t -mr- et seg .. 
( l' g ',6 ) • ,- -

~ , \ ;: .' 
:{ • .,1, 1 

. --{./ : , .. ,. 
l, ! 

, . [ , 
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1 

~ r~CU!1 red or -allowed' in' biT ateral s., Such arrangements, which 

always provide' for a 
.-- . 

sharing of revenues, may cover such • 
matters as the division of c'ap~city, frequencies, traffic 

\ 

and costs. Commercial pools" whether compulsory or author-

1 z ~ d und e r b il a ter a 1 a 9 r e e men t sor ev e n w i th 0 u-.t a u t ho ri z a -
, » 

tion in the bf1ateral~ ~greement" . are al10wed by Jlmost al1 

n 1-t 1 0_" S 0 f the w 0 r 1 d , e x cep t the Uni t e d S t a tes • 
..... " , ,.f>-r 

T.he'· Americans\ are elf the opinion that- commercial pooling 

hamper's the competitive environment and .general1y impairs 

the beneffts th~t competition can brfng. 1fO tn th1s. 
J ' 

-, 

'regard, ft sho'uTd be noted that Un'ited States carriers '(Jill 
'. 

only be allowèd ta enter pool s when the- ilatfonal, inti!rest 50 
" il; 

4-1 c ta te s. 

In sum J';. the purpose 
.. "':..~ 

"-

of such pool1ng' arrangements~~ 

1 s that the ai rl1nes '1 "want to sec ure a way to: exerci se 
., .... " 

b:usfness that 1s to thefr ad~antage f"\ the sense of more 

-performance. It could also tw that the~ desire to be· sure 

that they get as big a share and "as_ mue,ho benefit from tlhe, 

m,rke t n the other al rl1 nes • som~ St. te.s .th.~ ~~ t'o re re9~ rd c(; 
,p~oling as a purely airline llctfvfty. but the fact rem~ins T'_' 

, 1 

179.. As an emergency measure in times:of fuel shortage. the 

, '.1 

CAB ha s ,1". the' pa st of te n approved ca pas.f ty reduc t ion 
, a 9, r e e 1ft ~ n t $ b e ~ w e e n air 1 i n.e s • J -h e s e CI 9 r e e men t s • 
"hôwèver, dfd no~ provide for the sharing of revenues. 
For mOr"è\details't se,e Intravia. °2- cft., note 143. 'at 
5~, é, t sie 9 .' , , 

, "' 

l' 
~ . -

" 

. , 
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that many l'ecognize it as a method of capacity control which 

m a y b e em plo Y e d i n ace 0 r dan c e w i th the ter m S 0 f a de ter min -

ist1c btlateral agreement. 

Duri1l9 the last two decades, as has been pointed 
-

out, il not1cable shift away from the BerUJuda prfnciples 

towards such a more stringent control of capacity, has taken 

place in international aviation relations. In 1965, only cr 

relatiyely small number of the approximately six hundred 

bilaterals filed with the IeAO, required prior determfnation 

of capacfty.171 In contrast, rough1y sixt y per cent of 

S ta te s whi c h provided information on thfs topic, fo r the 
() 

purposes of the 19~7 Specia'l Air Transport Conference, 

f avoured predetermi nati on of cap a city. 1 72 Th i s trend 

was, therefore, highlighted at the 1977 e"Onference and agafn 

,at the 1980 Conference it was given extensive encouragement, . ~ 

with its principles, based on wide experience, being 

cod1fied . 

The 1980 Confer.ence, after having approved the 
\ " 

objectives and criteria for the regul ation~ of capa-

171. ICAO Handbook on Capacity 'Clauses, op. cit., note 134, 
at 27. 

172. See ICAO Secretariat Informati'on Paper, op. cft., note 
1 34, a't 7, 38. 

" ' 
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city,173 turned next to the development of a model 

c1ause(s) or guidelfnes for regulating capaeity on tl-te basis .. 
of prior determination. The Confer(!nce noted that the Panel 

of Experts analyzed the re1at1onship between the regulatory 

criteri r and methods to arrive at guidelines for draftlng 

model capacity cl a,uses for the various methods of regtJlation 

(beginn1ng with predetermination). In, thi s connex i on, th~ 

Panel's analysis of the regulatory criteria resul tl'd in 

sixteel guidelines 174 to Be appl icable for the predeter-

mination method. 1t was conc1uded by the Panel, howc>ver, 
, 

that any such cl ause could not directly reflect al1 of thcse 

guide1ines and should express only the bjle features of the 

be capable of adaptation. 175 pred€teltmination method but ,/ 
Having taken into account this conclusion, the (980 

Conference approved, ..... ith sorne minor changes. the predeter-

mina tian model cl ause (drafted by the Panel) and recommenrled 

that this cl au se together w; th the cri teria and g~; del ines 

"be transmftted to contracting States for the1r cons1dera-

1 73. 

174. 

175. 

See supra (footnotes 156,157). \ 

These guidelfnes bring in de~al1s on the '\.efrit in 
whfch the method of capac1ty shoul d be concei'i8-!!, and 
with all the aspects of the Q!1~stion being tacklêif in 

'turn. For these guidelines, see AT Conf/2, 1CAO (loc. 
9297, op. cit., note 157, at 16-19. 

1 CAO AT R P /3 - Re p{) r t a t 25 ( Par a. ~ 7 ) . 

; i, , 
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tfon".176 

of tr e 

The predetermination model clause adopled consi.sts 

following main elemeni(:177 

~(1) The aeronaut1cal authorfties of the two 

contracting Parties agree upon, or approve the total capa-

city provided on the agreed services before the commencement 

of the operations and thereafter, on the bas; s of forecast 

reQufrements. ~ 

(2) The primary objective of agreed services will 

be to provide. at reasonable load factors, suff1cient capa-

"\J city to meet traffic needs between the territories of the 

t wo Par ti es. 

(3) The two Parties shall grant the designated 

a1rlfnes fair and eQual opportunfty of operating the dgreed 

services between their territories so as te achieve 

f:' 
uequality and mutual bellef1t lt

, fn principle by eqllal sharfng 

of the total capac1ty between th'! two, Parties. 

(4) Each Party. shall take lnto account the 

lnterests of the other, 50 as not to affect undu1y the 

176. Recommendation 2, AT Conf/2, ICAO Doc. 9297 at 21. 
The predetermination model clause was a1so approved by 
the 23rd Assemb1y of 1980., See Resolut10-n A23-l8 at 
49. 

177. See AT Conf/2, ICAO [loc. 9297, op. cH., note 157. at 
20-21. 

1 

1 
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.e r vic e s pro v ide d • 

(5) In case of failure by contract1ng Patties to 

agree on capacity. the designated air11nes shal1 not exceed 

the total capacity (including seasonal variations) previous-

1y agreed to be provided. 

As 1s evident From its wording, paragraph 2 of the 

model clause emphasizes the third and fourth freedom traf~ic 

(inter-partes traffic) wi thout making any specifie referenee 

whatsoever to capacity to meet fi fth freedom tra ffic 

reQui rements. It was pointed out, however. that the ùse of 

the te r m Il p r i ma r y Il 0 b je c t ive pre s u pp 0 se d the ex f ste ne e 0 f a 

Il secondary" objecti ve and a point was made at the Confer

ence 178 that thi s covered fi fth freedom tra ffi c wi thout 

stating it explicitly in the clause 1tself. Thus. the text 

of the predetermination model clause was 1ntentfonally left 

only with an fmplied recognition of other than th1rd and 

fourth freedom traff1c and without enunciation of any prin

ciples to govern the supplementary capacity. 

The formul a used in paragraph 3 of the model cl ause 

1S interesting in several respects. The "fair and eQual 

opportunity't requirements brin-gs to m1nd th~' typical Bermuda 

1 1 an 9 u age (n fa 1 r à n d e qua 1 0 pp 0 r t UJl.. f ty Il ••• t 0 0 p e rat e 0 n 

any rO-ute .•• ) but should be probably interpreted as 

178. Id. at 20 (Para. 21). 
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primarily apf;-lfcable to the fnitial determination of 

capacfty.179 With regard to the actual results of 

aperatf on, these should bring about "equa 1 fty and mutual 

benefft". in prfnciple by eQua1 shar1ng of capacity. In 

thls perception. the predetermination clause manifests here 

the objective of Recommendation 4 (paragraph 2) of the 1977 

Conference thaJ there be effective provision for eQualfty 

and mutual beneffts for the designated airl1nes of both 

Partfes concerned. The wordi ng of the madel cl ause is 

directed to Itequality and mutual benefit" but not tq "equal 
... 

and mu tua 1 b e-n e f 1 t Il • A P par e n t 1 Y f 1/ e qua 1 1 ty Il ha s t 0 b e 

therefot"e understood as "equa lfty ·of oppartunity'J or 
,,( 

" equa lfty of sharing" in capacity and in that sense ft fs a 

clearer declaratfon but nat basica11y 1.nconsistent to the 

Bermudfan "fa 1 rand equa1, opportuni tyll. A l.s 0, 1 t i s 

important. to remember that paragraph 3 applfes only lO 

agreed services operated between the two Parties whereas the 

formula under paragraph l of the clause appli.es to the 

"total capacity to be provided on the agreed services". 

Capacity on the fffth freedom sectors on the agreed services 

1s thus subject to predetermina1ton by both Parties but not 
.' 

179. Princip' es proposed by a number of del egatfons at the 
1977 Conference refer to the initial predetermination 
of the level af capacity on the bas1s of fair and 
equal oppo rtun f ty. 
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to the "fair and eQual opportunity" principle. This may be 

true w1th respect to the needs of "equa lfty" but less so 

when only "fa1rness" 1s required. 

Practical1y speakfng, the predetermination method 

of capacity conforms to the wishes of most nations, parti

cularly the third world countries with relatively small 

or weak airlines. In bilatera1 negotiations between States 

witn designated airl ines of grossly unequal strength 

preqetermination of capacfty woul d be the fi rst thi n9 ta 

look' a t. This method serves to protect th-e weaker carrier 

of one Sta~e From excessive c9mpeti,tion from the stronger 

carrier of the other, and it ensures tha,t the wéaker side 
" -

w 11 1 h a ve . a n.d r e t id n a c e'r t'a f n s h are 0 f the air t r ans po r t 
• 
market. 1 t' 15 n'a e~qlg.gera t 1:on to env i sa ge tha t the onl y 

-t. l, - . 
rational way to ach1eve "'1 ow fares 1 s th r 0 u g-h ; n cre a S e d 

product1vity wttich is accompl1shèd withfn, the predeter.f1Jina

t f 0 n s c h eJl1 e- • ,180 
" , 

\ 

1('1 fact, thfs method has always exfsted, in one 

cOilffguration or an-ot~erJ ~n a 1ar9'e, scale,. even-u11df,r,r the 

B,ermu.da, capac1ty pr1ncfples" 181, 'One ~a.nJ however. not-e 
....... . . 

t h 'a t t ~ e l a 11 9 u a 9,e '0: f th.e p r è d ete r m-i n a t 1 0 n m 6 ~ e. tel. à use f s 

180. See, e.g q AT COrif~,2 .. WP/16, ~ ·cït.~ n'ote, 159,. act 
4-5. 

-~ 

181. See ~u'prat Section l of this C.t\apter--. 

." , 

,. ' 

.' 

" . ~ ... J ,.":;.1. ~ 
~ '.. ~ 

.. ~' " ... ~ ,:_! ' .. .:~,. 
." ......... ~ •• ~ ~ - '.~. ~_~ __ - ..,1 
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far too general. "Fa; rand equal opportunfty" 1$ no longer 

fnterpreted as a prerequfsfte to operate açcording ta fair 

competitive practices but as an excuse Tor a 50/50 division 

of the traffic. Additional1y, the clause puts too mueh 

stress on th1rd and fourth freedom capacity w1thout indica

ting of any princ~ples to govern fifth freedom capacity • 
• 

Althoùgh not explfc1tly mentioned. the clause can a150 be 

applied to non-scheduled air services. 

As to the model clauses for the Bermuda type and 

free determinatfon methods (developed. by the Panel of 

Experts). the 1980 Conference observed that these two 

clauses nad not been analyzed in relation to the approved 

objectives and criteria, and therefore ft sent them back to 

the Panel drafting board for further analysis. 182 

The assessment of the Panel' s work on capacfty 

matters leads inevitably to ~he question whether the expect

ations of the 1977 Special Air Transport Conference we,re 

sat1sfactorf1y met. 'The answer would probably be in the 

182. See Recommendation 3, AT Conf/2, ICAO Doc. 9297, at 
21. Pursuant to th1 s Recommendation, the fo-urth 
meeting of th~ Panel (held in Montreal from 8 .. 19 
Oecember 1980) consf'dered crfteria and gu1delines for 
the Bermuda 1 type and the free determ1nation methods. 
ft did not. however. develop new mode1 clauses for 
these two methods of capac1 ty regul atf on. Wi th thi s 
action the Panel was under the assumpt10n t~at ft had 
completed those studies 011- (apac1ty. S-e-e ICAO' 
ATRP /4-Report. 

t 
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ne g a t 1 v e i f the w i s h 0 f t h ~ C Oft fa r e nc e i s r e calle d : ., t 0 

re-evaluate ll the pr1nciples of regulation of capac1ty trad1· 
~ 

t1anally applied sfnce 1946, or ta establish a harlllonfous 

regulation of both scheduled and non-scheduled fritern'ational 

operations within the same general pol icy context. 1'83 

1 CAO 's 24 th A s sem b 1 Y (h e 1 d i n Mon t r e a 1 f rom Sep t e m ber 2 0_ -

October 10, 1983) seems ta confirm this answer by proclaim-

1ng that ft wou1d be for the Council to decide if any more 

work is necessary in this area,184 a sign of dissatis

faction. at least 1ndirectly, with the final results. 

It -1s hoped, therefore, that the Third Air 

Transport Conference to be held in October 1985 would offer 

.,an appropriate forum for the c.ontracting Parties to fil1 in 

the gaps left on the regulation 'of capacity. The Provision" 

al Agenda for the Conference includes. inter a1ia, two items 

which could lead to discussion of sorne aspects of capacity 

control qr management: item (1) - Commercial rfghts for 

scheduled services. and item (2) - Poliey concerning inter

national non-scheduled air transport. lBS 

lS3. 

184. 

See supra, Section IIr of this Chapter . 
.. 

Assembly Résolution A·Z4-11. JCAO Doc: 9414: A24-RES. 

185. Attachment to ICAO State Letter SC3/1-85/8 of 18 Harch 
1985. 
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. ( 

The 1 n ter n a t f 0 n a 1 a 1 r t r ans p or tin dus t r y h a 5 

developed s1nce 1946 in a way that can hardly have been 

foreseen by the negotiators in Bermuda. The1r Agreement was 

desfgned ta deal with the fmmediate post-war situation and 

yet, because it was the result of a careflll1y wrought 

compromise and was based on the flexible application of 

general princ1ples rather than on precise details, the type 

of capac1ty regulation that ft estab1fshed served the 

industry well for somethfng like three d~s~_tes. However, in 

vfew of the changes that have occurred, it is not surpr1sing 

that a majority of States now no longer find this approach 

satisfactory. 

The whole p1cture has altered radically • ..;. 

instance, proliferation in the numbêr of fn~ernat1onal 

increasing irrationality in North Atlantic routes, 

fuel costs, the rising charter reg1mes and 

skeptfc1sm, a11 contrfbute to growing uncertain

t'les about th.e-v1ab11ity in the long-run of a system based 

UpOl1l shares of natibnal traff1c, free competitfon and self-

regulatfon of capacity. ln short, nat10nalized internation-

al air transport, in the sense of IIpre-es'tabl1shedli capacfty-

and non-competitive route shares represents a major alterna

tive to the regf",e of competition epitom1zed by Bermuda 1 
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type bilaterals. 

The main reason behind mov1n.g towards a strfcter 

form of capacity control has been commonly attributed to the 

problem of overcapacfty. This issue - as connected with an , 

unsatisfactory yield situatl~n has in fact become a 

ser10us question for international civil avfation in partf-

cular traffic regions. A certa.i n amount of governmenta l 

regulation of capat1ty 1s necessary ta resolve the problem 

and to avo1d recurrences. Such necessi ty 1s based on the 

fact that oversupplied routes still exist 186 and that the 

free play of market forces cannat be expected te re
\, 

establfsh a reasonable ba~~nce between supply and demanri or 

to prevent undesirable oscillations and serfous lasses. 

This .. s mainly due ta the close correl ation between the 

frequency share and the market share of individual airlines 

in a gfven market. 

In this respect, the writer recommends that the 

most effective way to reduce excess capacity 15 by the 

de vic e 0 f r e c i pro cal i n ter car rie r c ~ pa city r e duc t ion a 9 r e e -

ments subject ta regulatory approval. 187 Capac1ty agree

ments should be in the hands of carr1e"rs as a prime function 
, 

..of respons1ble management. but subj~ct to governmental 

186. Sée supra note 144" 

187. See supra note 149. 

~,:;..., , 
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approval in order to better en5ure that the -pu&l fci s need 

for adequate service 15 ret and that the released scheduled 

or programmed charter capacity 1s not dumped on other 

markets .. 

It is no secret that a regulatory system for , 

c on troll i n g ca pa city c an no t b e e f f e ct ive un 1 es s 1 t en co m - ~ 
o 

passes the capacity offered in both the scheduled and the 

non-schedul ed market. As stated earl1er, there should be 

sorne administration of charter operations to keep a balance 

between the two categories of air services. 1BS The 

necessity for such fnterrelated controls 15 highligf:ltèd by 

the fact that the market be1ng' a whole and a11 of its 

sectors being interdependent, capacity regul ~on must be 

thus sUbject to a systems approach that takes into account 

the co-existence of scheduled and non-scheduled traffic. Ta 

achfeve thfs end, States should coordinate thefr polfcfes 

and regulations with regard ta capacfty control under the 

auspices of ICAO. While ft 1s premature to draft a 

multflateral set of bfnding rules with a global scope of 

application. ft should at least be possible and useftfl to y 

establish a set of recommendations in respect of capacity 

determination in certain traffic regions. tCAO shoul d 

188. See supra. Chapter V. "Prel1mfnary C",nclus1on" 
(Criterron "A" recommended by the wrfter). 

. 
''';'l 

J. 

·,T" 

" 
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therefore be encouraged ta convene regtonal conferences with 

a v1ew ta establish a multilateral framewor~ fol" coordina:-

tfng natfonal and bilateral capc1city regulatfons\. As a 

minimum. periadical 
) . 

reg i a n a 1 ta 1 k son cap a c i t y,- arr d rel a te d 

prablems might become a necessary part of multilateral 
1 • _ 

machi nery. Also, such regional meetings must take into 

account .that th.e minimum of capac1ty control has to be 

compatible with a sound and economical operat~on of interna

tional air-transportation. One final t,hing should ,always be 

b 0 r n e i n min d : \, Thé h., s t 0 r y 0 f the e ra 0 f co m,p e t 1 t ion 1 n 
..,... " 

aviation could s'é."rve as a guide for" future policymake.rs; 

but, the h1story of the. future in air tranSP?!'t should 'be 
q 

written now" .. 

( , 
.j.l-

'\ 

.,. 

., 

J, 
1'(' 
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CHAPTER VII 
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() 

,. 
1 
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THE DETERMINATION OF PRI'CING· IN INTERJfATIONAL 

AIR TRANSPORT 
\ 

1 

1 

SECTI9! 1 .... THE WORLDWIDE STRUCTURE OF RATEMAKING 

General ... 

The poss1bfl fty of establfsh'fng far's ~ and rate~l 
by inter-governmental agreement waSt fnter al~xtens1VelY 

" 
discussed at Chicago in 1944, but no generally acceptable .' , 

formula was found. As a practfcal mea~ureJ the Intérnation
~ 

1 • 

" ,. , 

It may 1,I'apP..e.A.r-.Jpproprfate ta erect a simple dfstinc
tion between the terms ·fares". IIrates". ·tar1ffs" and, 
Itratemakfng ll

• Thé wor~ nfares" links w1th ~he priees 
to be pa f d for the ai r transportatf on of passengers 
and their baggage. whereas. the term "rates" relates to 

"the priees to be pafd for the air .transportation of 
cargo. t n pratt1 ce. how,eve,r. these tw,o têrms are 
o'ften used fnterch~ngeabl'y .. ; On the other hand. the 
ter,m Ittâriffs" fncludes both the terms ·fares" ancr
"rates". Fi,na'1.)'. the term Itl"'atem'aking ll means. the 
l1Ie~hod of detern:t~,nt"g fares and rates for ~tr tr~ns
portation. See Haa~appel. Ratematfng in Intfrnlti~nal 

"A,i,r rrans ort ~t' 1 (1'978 J • t n ! th f s 'r~$.'pect. one mu ,'4 $0 nlote' that the l1bera.l bllater,als. uhlfk.e 
earl1er' a,gr èm,nts. con~afn définitions of the terms 
u'sed' in: co e~:t,ion .. wi th "ratemakfng"'- frequently use 
th. word$ ·p,r:'f'ce tt and "ptfc:ing'M, fnstead of" "tarJff" 
and '.ra~emak1ng~.. ,J ", 

, " 

. ' 
! ' l , , 

1 ~ l ,1 .: .•. ' ~, ! _ _, ...• J ! _ < 

"';"':_ .. ,-: 

/ 

.. , 
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'al Air Transport Assoc1a.tion {tATA} was cr'ècl ted the Joi1ow-, 
1ng year' under govertlmertt auspices an association of 

scheduled a~r carriers to deal t among..-others. w1th pricing 
, 

o fin ter n a t j 00 a 1 a f r s e r v 1 ces s u b j e c t t 0 .-90 ver n m e,n t a l 

approval àf a'ny .. pricfng .agreement. 

rATA was foundéd as an unincorporated assocL:ttion 

a t the l nt e r na t-rf -0 n a 1 Air T ra n s p 0 r tOp e rat 0 r SIC 0 n fer e.n ce 

held at .Hava-na', Cuba, April 16-19. 1945. 2 
,. 

The Associa-· 
- . 

tian was subsequently incorporated by a speci(11 Act of the 

,,'Canadi,an Parl1ament on 18 Decemer _1945,3 ,'and since th en 

, . 

'" 'ft has bèen' a substantial force in the regulation .pf 

international ,aviation •. 
'. 

Sorne yea,rs ago, A1bert PlesmaÀ. a· well known 

p1on~er of civil \aviation. o'bse'rved that "tne air ocean 
\ 

2 • 

3. 

:fi. \ 

1 AjA ,1 s are ~ 1 ta 1 il e d ver s j 0 n 0 f cl n 01 d 0 r· pre - III a r 
tATA tbat wa,s created in 1919 by'six European airlines 
a,nd wh,fch by 1939 its membershi'p had increased to 
'twenty-nfne. The pre"war rATA, howel/er, w'as mainly a 
European trade association and not, at least formal1y. 
in'volv,ing in i-I'lternatfonal retemakfng-. For more 
details) see Hildted, "Interna,tjonal Afr Transport 
Assocf'atfon ll

• l. Ai,. ~ff,airs et ,78-;79 (1946); "IATA;, 
·Thè F'frst Three Decades", 9 tATA Bull.' at 11 (July 
19A9); , 2 lATA Boll. (Dec. 194~ 

, , 

Ste Vear~,ook of Air and s~ace Law, McGill University 
'at 250 {1967J; 9-1()' Geo. (, r.-51. as amended by 23 
E.,1il~' II, C. III (1974). ,This means the Articles of 
A'ssQefatf~n whfch are ,o'verned by the Act. and which 
est

lo
lb11sh,ed the gen "al' .. ,ru,les under ,whfch the 

A-ss'ociation \func't'1ons, c~nnot be ch~nged without the 
eXpress, approval of the 'Canad1an ParHament~ 

7' 

, ; 

',' 

, ' '-'t \J,~ t .1 
c , 

a. 

~ 

l ' 
" 
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unites ai~:·'.)peoples".4 But in doing 50, air transport 

i t sel f ha $ ge n e rat e d t h ~ ne e d for a uni que ty p e 0 f far e and 

rate pattern. ~ l'a; achieve thfs end, the rATA ratemaking 

machinery has endeavoured to enable ft& members to agree on 

a worldwide network of taxiffs.~ Such coordinated ratemaking ... 
b Y the air lin e s wa sne-ces s , ta t-e cl. f i r s t 0 ~ a 1 l, b Y the f a c t 

• $ • 

that "most international air routes are connected and there-

for e, loi ; t h a f e loi e x cep t'i 0 n s, m 0 s tin t -e r n a ti 0 n a l far e s are a 

segment of other fares, or béar a relatj ... onship ta other 

Fares on paral1el, overlapping, or match1ng routes".5 

Secondly, coordination was desirable since most governments 

opposed a free market pricing mechanism for internat,ional 

civil aviation. Finally, the Americans supported coordina-

tian by the air carriers themselves and were opposed to a 

system where fares would be determined on an intèrgovern

mental basis through sorne sort of international air 

authority.6 

4 • 

5 • 

Cited in IATA A1reein g Fares and Rates, Second Edition 
at l (Jun. 1974 • 

International 
rganua - on, 

6. See, e.g., Warner, "The Chicago Air Confere-nce, 
Accomplishrnent and Unf1nished Business", 23 Foreign 
Affafrs at 406 (1945); Proceedin9s-2i the Interna·· 
tiona1 Civil Aviation Conference at---OO- et seq. 

f" 

\ 
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IATA thus would permit pr;vate decisionmakers, the 

world's airlines, to accommodate compet; n9 national 

interests w i th respect to th e 1 ev e 1 of tariffs and w i th a 

general recognition of the need for stability i n i nter-

national air transport. With air carriers, and not govern-

ments, as face-to-face participants, it would bc "eùsier to 

pursue a climate of negotiation, hùrd bargainlng and 

compromise without the additional inhiblting effects of 

direct confrontations involving national sovereignty 3nd 

honor".7 Furthermore, there was implied recognition by 

the States themsel ves that Fares and rates had to be 

negotiated in the first instance by 

the following reasons: 8 

the airlines, mainly for 

(1) The airlines have the financial responsibility 

for conducting their operations. This means that in arder 

to provide a continuing and efficient service the air 

(continued From previous page) 
(1948). In fact, the system which the !J,S. hild in 
mind at Chicago fo11owed the) example of the already 
existfng Shipping Conferences, groups of 1 iners 
operati n9 on routes wi th bas i c agreements to charge 
uniform rates. See The Liner Conference System, 
UNCTAD Report, U.N. Doc. TO/B/C. 4/62/Rev. 1 (1970). 

7. See "Wew CAB Authority over International Air Fares", 
5 N. Y • U • J. l nt' 1 L. & Pol. a t 288 (1 972 ) . 

8. See IATA's Working Paper submitted ta the 1980 
Conference, AT Conf/2-WP/13 at 3' (11/1/80) (here1n
after cited as IATA's WP/13). 

"-... ~ 
'-.~ ) 

, ... 
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carriers must' maintain an economically viable operation ... 

whether they are pr1vately owned or financed, are of mixed 

ownership. priva te and gO'vernment? or whol1y government 

owne d . ~ 
Only the ai..rVnes have the intim3te knowledge ( 2 ) 

cancerning their operational eapabilities. costs and through 

their i ndustry 
.;?' 

consumer research, their ma rk e t 

reQufrements. In most eases also the carriers were required 

ta operate economical1y and to be finaneially self-

suffiefent. 

(3) Separately negotiated bilateral tariff 

agreements would produce only an i ncoherent structure with 

traffie diversion and unacceptable standards of service to 

the general pbulfc. Multilateral tariff negotiations On the 

part of the carrier operators were thus seen to be a means 

to: 

(a) faci l itate interlin; n9 and mul ti 
stop-operations; 

(b) avoid sUbsidy Wdrs between national 
flag carriers; 

( c ) ward off 
conflict; 

head-to-head government 
and 

(d) avo1d an incoherent structure of 
fares and rates. 

Ultfmately, of course, the IATA acti vit1es woul d be kept in 

constant check by -'90vernments, since none of the rATA 1 s fare 

Resolutions could become effective without the approval of 
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the States co~ned.9 

The Bermuda 1 Agreement of 1946 conflrmed that 

scheduled international fares were to be first agreed by thé 

airlines (through .the IATA pricing machinery) and then 

submitted for approval of both governments .10 W;th the 

exception of recent American liberal bilaterals. 11 the 

great majority of the sorne 2000 bilaterals (concluded 

throughout the world after Bermuda I) follow the OCr"mudan 

example and delegate .. either explicitly or implicitly, 

international ratemaking to rATA. again subject \0 approval 

by the concerned gov.ernments. 12 In this respect, one 

should remember that bilateral agreements of States whose 

national carriers are not IATA members, usual1y do not refer 

ta the IATA ratemaking, machinery. Tnstead they gencrally 
..

/ 

provide that fares and rates shal1 be determined by the 

9. For a good review on the evolution tJf the internation
al legal process for the regu1ation of air fares, see 
flthe Ins and Duts of IATA: Improving the Role of the 
United States in the Regulation of International Air 
Fares". 81 Yale l.J. at 1105-27 (1972). 

~ 

10. Se infra Section II of this Chapter. 

11 • An - i mp 0 r tan tex cep t ion t as w; 11 b e 5 e en i n Sec t i on 1 1 1 
(footnote 113) below. is'the German Protocol. 

12. See "International Air Transport Association", in 5 
Enc\clopedia of Public International Law, North-
H 0 1 a n a a t 5 o-IT9 8 3 ) . 

'"/11 
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designated carriers of the two concerned Parties, subject ta 

governmental approval. Tho sen 0 n - 1 A T A a. i r 1 i ne s, ho w e ver, 

are still 1ndirectly bound, to a considerable extent, by the 

existing IATA tarfffs due to the dominance in international 

markets of- rATA members,13 Q 

In this vogue, the international raternaking system 

has emanated, whereby tariffs for scheduled -air transport 

are set up through TATA. under government authori ty - gi ven 

by the pricing' provisions in bflateral agreements - and ,1 
under government control - retained in those bilaterals. 

One can therefore observe cthat this ratemaking system is a 

worldwide one, and can as such be regarded as a "multi-

lat-eral" regime. Par a d 0 xie a 11 y , i t der ive s i t s au th 0 r i ty 

fram a bilateral regirne, the existfng network of bilateral 

air transport agreements. However, this ratemaking system 

does not 'encompass tariffs of non~scheduled internatinal 

operations w1]1ch are ordinarily determined by the individual 

charter operators on the basis of the 1aw of supply and 

demand with a l1mited degree of 90vernmental)tervention, 

i.e. by the free forces of the marketpl ace. 14 

13. Taneja, Air1ines in Transition at 86 (1981). 

14. tt has to be remembered here that rATA in 1974 decided 
to let charter airlines become members, whereby tbey 
would be entitled to vote on charter matters only. 
This amendment~ however, nei/er carne into force due to 
the lack of necessary governmental approval. See 
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The .mactdn~ry used by the member air1 ines to rc.ach' 

agré'emertts on s'theduled international air fares and rates .. , 

and r-è.~evant-,:bt5nàitions 1s provided4 by the IATA Traffic 
l, 

'Conferences. Whi l€ they f-orll'l 'an-. lntegral part of the 
~ . 

s'trut:ture o·f.' the. 'Association, th-e Traffic Conferences 
.. ' 

... repfe:;ent in sorne respect se1f-cootained entfties which 

operate in accordance with special rules and regulat1ons. 

They derive their legal existence from Article VIII(S) of 

the "Articles of Association" and are governed by the 

"Provisions for the Conduct of the TATA Traffie Confer

ences", as amended in 1978. 15 Conference costs are a1so 

met from separate budgets yoted t>y the Conferences 

themsel yeso 

The Traffic ~nferences thus 'functton (more or 

less) indepe~dently from the re'st of rATA. but membersh1p. 

v{)ting, or non-voting in a Conference is contemporaneous 

with, membership in IATA. 16 Since 1978 (when the reorien-

(continued from previous page) 
Brancker, tATA and What it Ooes at 13 (1977). 
Moreover, one shol,.lld note-Wat the regulation of 
charter- tari ffs has recently been incorporated inta a 
few liberal bilaterals. 

15. See infra {IATAls 1978 Restructurin9}. 

16. "IATA Traff1c Conferences Provisions", Section 2 
(Paras. 1-3) T.e. Amendments No. 44-45; see also 
Haanappel, PriCin.p and Caeacfty Determination in 
International Air ransport at 94-101 (1984). -

.. 1 •• 
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tat10n of IATAls activfties took place), such Traffic 

Conferences l'lave cons1sted of six different C-Onferences. 

Four are "Procedures Conferences": Passenger Services 

Conference, Passenger Agency -Conference, Cargo Services 

Conference and Cargo Agency ·'Conference. 17 The remaining 

t W 0 are con ce r n e d w i th -t a ri f f co 0 rd i na t f 0 n = Passenger 

Tariff Coordinatfng Conferences and Cargo Tariff Coordina-

t'lng Conferences. 18 In this connexion, one should also 

note that, for administrative purposes, the world is geogra

phical1y divided into three areas that collectively cover 

all regions of the world. 19 These three are supplemented 

by joint conferences to dea] with mattets that affect more 

than orle Conference area and a so-cal1ed "composite meeting" 

17.. These Conferences take action of such matters as 
passenger and ba99éige handl1ng documentation. reserva
tions, ticketing. technical specifications restrfcted 
articles, etc... for the purpose of this vlork. 
however, an emphasis is only gfven on the Tariff 
Conferences act1vitfes. 

18. 

)0 

For tariff coordinatton purposes, such I='assenger and 
Cargo Conferences are divided inta fourteen Tariff 
Coordfnating Conferences covering both passenger and 
cargo matters.. Sée "Provisions for tlle Conduct of the 
IATA Traffie C'onferences rt

• Article 1 (1 HZ) (1978). 

19. These areas, are commonly known as TC1, TC2 and TC3. 
In thfs classification) TCl 15 concerned with North 
and South America, Te2 wfth Europe. Africa and the 
Middle East and TC3 with Asta and Australia. See id. ~ 
Article 1(3) • 
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that concerns with issues on a worldwide basis. In addi-

tion, there are numerous geographfcal sub-areas created in 

each C"Onference« However, the Conferences themselves. and 

the sub-areas are subject to fncrease, decrease and change 

in boundary by the IATA Executive Committee at any 

time. 20 Final1y, it is worth observing that fare and 

rate agreements between IATA ai r1 ines are. at the present 

time, often reached within small sub-areas of Traffic 

Conferences rèlther than in a whole Traffic Conference 

area. 21 

A$ toI A TA (T a ri f f Co 0 rd; na tin 9 C o'n fer en ces, the i r 

activ1ties consist essentially of negotiation by the air-

1 i ne S 0 f pas sen 9 e r far e and car g~ rat e lev el san d con dit 1 0 n s 

as wel1 as levels of agency commissiof'ls. with the a1m of 

developing and -adopting binding agreements (issued in the 

form of Resolutions) for submission to goverhments for 

approval. Each of these Tariff Conferences has responsi-

bility for tariff matters affecting a partfcular- geographic, 

èlrea. However. matter's involvin-g an area larger than one 

specifie Conference are considered, as has been shown, at 

compositE! meetings of all Conferences involved. 

20. Id. Article XV. 

21. See 'Reports and Proceedings of IATA Ann'ual General 
Meetings. 
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.. 
For the purpose of this work, it is appropriate ta 

briefly dfscuss the main procedures for settfng up scheduled

international tariffs. 22 The first step in the process 

is to agree on a comprehensive pattern of specified fares 

'" based on the use of the basic currencies (U.S. dollar and 

pound sterling), The next pace is to compute, using the 

agreed construction rules, all other normal fares to neet 

the particular needs of 1ndividual carriers. 23 This 

procedure is a reasonable one given the almost half-million 

fares in use. rt should be noted, however, that a number of 

fa c tors h a ve t 0 b e ta ken i nt 0 ace 0 un t b e for e est a b 1 i shi n 9 

the basic normal fares. These 1nclude, inter alla, 

dist.auce, specifie needs of States with respect ta promotion 

of tourism, specified requirements of the airlines primarily 

1nterested in the routes in Q:.!Jestion. availability and 

na tu r e 0 f .c 0 m pet i t ion (n 0 n - 1 A TAc arr; ers '" cha rte r 0 p e ," a t 0 r s , 

etc. ) , p r f cee' a st f c i t.,y 0 f d,e man d , a nt 1 c ; pat e d de man d 

patte.rns in related city-pairs and, of course, costs. Added 

22. 

23. 

..... ' ; 

,. , 
1: , 

For- the detailed procedures, 
Establishment of International 
ICAO Doc. 9364 at 30-34 (1983) 
ICAO Manua l on T a ri ffs ) • 

see IlManual on the 
Air Carrier Tariffs", 
{here1nafter c}ted as 

It has to be remembered that passenger fares fa11 into 
two categories: normal tares and special fares. 
Special fares are lowe.r in priee than normal fares and 
there-fore the passenger must satisfy certain eligfbi
l ity r'equf rements to get these lower fares." 

" ..,..:., 
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to th1s general list of factors are the route-linking 

strategies of indi vidual carriers, a factor that affects not 

on1y traffie but also costs. 24 

In fact, the proC'-éss of hammering out an agreement 

to change tariffs has been conffned ta the Tari ff Confer-

ences~ where the individual interests of the carriers, and 

indirectly of their gOvernments, can be safeguarded without 

recourse to open economic warfare. 25 In this respect, 

IATA members would respectful1y submit that where govern

ments find it necessary to provide instructions to their 

airlines before or during a Conference (and particularly if 

they should make public statements of policy positions for' 

Conference gUidanc"e) they shE)-uld take ; nto endeavour to 
'1 

consideration, to the extent possible, the positions of 

24. As ta the transportation of air goods, two different 
rate systems can be adopted: the flat rate and the 
differential rate system. A flat rate system implies 
a standard rate per kilQmeter flown for a certain 

, qUàntity of goods, regardless of the distance over 
w t'li ch thé go 0 d s t r a ve 1 and 0 f the ty p e 0 f go 0 d s . A 
d i f f'e r e-n t i al rat e s ys te m i m pli es a var yin 9 rat e p e r 
kilometer, depending on the type of goods, distance 
and the market in questi9n. There are a1so genera1 
cargo rates, class rates and specifie commodity rates. 
For further detail. see, e.g., Haanappe1,. ~ cit., 
note 16, at 103-104; Rosenfield, Re~Uranon of 
International Commercial Aviation in Boo let No. 14 
{ Nov. 1 98~ 1. 

25. See IATAls Working Paper submitted ta the 1977 
Conference, SATC-WPj7 at 5, Para. 15 (lO/1/77). 

.. 
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other governments, and to express thei r views in such a 

manner as to permit compromises to be made in order to reach 

agreement. 

In princfple , each Conference meeting aims to reach 
" 

a consensus on bath general levels of tariffs and specifie 

tariff proposals on a full Conference basis, in which case 

the agreements reached woul d be bindfng on al1 Conférence 

members, whether or not repre sented at the mee t i ng. 26 1 n 

practice, however, most full area Conference meetings at 

sorne stdge refer sorne or a11 of the activities to such-area 

meetings with the objective of reaching agreement on a sub-

area basis, e1ther to be incorporated in a full area 
\ 

agreement or 

agreement. 27 

failing this to stand as a formal sub-area 

From the regulatory vi~wp~i-nt, al1 the Resolutions 

of IATA Conferences requ1re the approval, express or 

imp11ed, of a11 interested governments before tney can take 

affect. If a government disapproves a Resolution, the 

26. ICAO"Manual on Tarfffs, op. cft., note 22, at 29-30. 

27. See supfoa note 21. In some cases ~ howeve r, the 
a gr e e men sac h 1 ev e d m ay b e w i th r est ri ete d T ra f f f c 
Conference member participation under the limited 
agreement procedure. 

" 
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Resolution will not come into force. 28 Many governments 

find it necessary or expedient to place reservat10ns on 

thefr approval of a p'artfcular Resolution; such Resolution 

will only take effect subject to such reservations. It 15 

always recogn.fzed that governments can and do give speci fic 

directions to their carriers . The obligation of suçh . 
carriers to comply with such directions overrides their 

obligation to comply with IATA Resolutions 29 conflicting 

w i th suc h dire c t 1 0 n s • 

Indeed, IATA has no status to formulate or 1mple

ment binding policies for the conduct of air transport 

ser'vi ces. It merely provides the suitable place in whi,ch 

IATA members can meet to discuss conflicting vfews and 

interests and hopefully resolve them through the ""edium of 

inter-carrier agreements "whfch are expressed in the form of 

Traffic Conference Resolutions. In Qt..her words, slIch 

IImultilateral tariff coordination" prdv1dest.> an apolitical 

forum ir whfch the hundreds of thousands oF fares and rates 

required tJ form the world air transport network can be 

28. For the impact of governments on rATAIs activities, 
see Hammarskjold, "Trends in ,International Aviation 
and Governmental Polictes", in AeronJutical J. at 
153-54 (May 1980); Haanappel, ~ clt., note~-. at 
109-112. 

, 2 9 • S è e S ion, II M u 1 t fl a ter a l A ïr T ra n s p 0 r t A 9 r e e men t s 
Reconsidered", Va. J. Intll l. at 182 (1982). 

" , , 
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coordinated. -This undoubtedly provides substantial economic 

benefits through minimizing organfzat10nal and administra

tiv-e costs which would otherwise"be fncu.rred in the develop

ment, negotfation and fi1ing of tariffs on each individual 

" route. 

For almost thirty years t IATA's traditional voting 

rule in the Tra"fffc Conferences was "one of unanimity". 

Sindi n9 Resolutions could only be adopted .by the Itunanfmous 

affirmative vote of a11 voting member airlfnes present and 

voting",30 eac·h voting member having one equal vote. The 
( 

benef1t of this rul1)e was that a majority of smal1 tATA. 

carriers could not outvote a minority of large IATA aîr-
~ .. 

lines. and also, of course, that no single a1rline would be 

bound by a ~esolut!on against i,rs will. The disadvantage of 

the un'anfm1ty rule was that a ~raffic Conference agreement 

could be blocked by an airline having, for examp1e, no 

d f r e c tin ter est J n a par tic u l a r fa re 0 rra te. 1 t i s 0 f te n 
~~ 

argued, therefore, that decision-mak1ng by unanimfty can 

on1y"produce the "lowest common denaminator" of tl1e 

dffferel1t positions of the 

mak1ng process. 31 
par t i ~c i pan t sin the decision-, 

30. 

31. 

See supra note 25, at 6, Para. 26. 

1( 1 e m & L e 1 ste r • Il The 5 t.r u gg 1 e for a Co m pet i t ive Mar k· e t 
Structure fn International Aviation", 11 Law & POl·y 
Intll Bus. at 565 (1979). , 
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II\J'A 'members, however, were remarkably cautious 1.11 

ntodityi.ng the unanim1ty rule. 
, . Seemingly, they could not 

repl'ac;' tlle ~,a-n-i1tri-ty, principle on matters of vital commer .. 
. .', " 

,'cfal "signilicance wtth a simple or qualified l'Iajorfty 
! 

princ1ple . .-1 But because of new compet~e press,ure during 

the 1970's (particularly on the North Atlantic) froM charter 

operators, sev.eral IATA membcrs sought a modificatio..(l ~'-.of the 

unanimity rule so as t,o' al10w affected scheduled airlines to 

respond wfth lower fares, without the threat of a veto by 

1es$ competitive ~ minded members. In 1975, this unanimity 

rule was thus relaxed to provide for (a) limited agreements 

in which fewer than all members of a Conff!r~nce could 

partfci/p~te and which would bind on1y}hoSe p'1trticipat1ng 

me m ber K) and ( b) the cr e'a t f 0 n 0 f su b - a r ~ a s w it h i n the· th r e e 

existing Conferen'ce areas whereby those carrfers opera.ting 
'" 
under thfrd, fourth, or fffth freedom traffic rights wO,uld 

.exercisec prfmary votin~, rights, and those carriers with an 

indirect interest would 

veto ri ghts. 32 These 

" 

suffer sorne restrktion of thefr 

changes, t'ogether with further 
'---

i nnova ~J ons, were then formal1zed (as will be seen below) 

during tATA 1 5 1978 reorgan1zation of Traffic Conference 

32. For a review of the 1975 amendment to the unanfmity 
ru1e, see Aubry, IIIATA and the Changfng Industry 
Env~ronmentll, l Anna'ls of Air and Space Law at 263 et 
s_~ (1976); "tATA C1mited Agr~eJnenf, Concept". n 

,LT"iiteravia. at 105 (1977). 

., 
' .. ,- It -, 
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procedures. 33 

As evident From the preceding brief survey, tATA 

Traffic Conferences are the most wide1y r,ecognized forum for 

the negotiation of international air tariffs. It should j 

however, be emphasized that these Conferences are not the 

only mu1tilatera1 machinery in which international air far€'s 
, 

and rates are negotiated. There are at least a dozen other 

regional multi'lateral mechanisms involved in coordinating 

tariTfs amongst their member air1ines. 34 Io/hile varying 

ro1es are p1ayed by each of these mechanisms., virtual1y all 

33. 

34 . 

See supra note 15. • 
For the descri ptions of these regional bodies, see 
IeAO FRp/2-Report at 10-12 (Nov.-oec. 1977); ICAQ 
Manual on Tariffs, op. ciL, note 22, at 4,34-39. '1n 
this respect, it may appear appropriate to a1so 
mention the 1967 Hlnternational Agreement o'n the 
Procedure for the Establ ishment of -Tariffs for 
Scheduled Air Services". conc1uded between the 15 
cou nt ri ,e sin We ste r n Eu r 0 p e . Th i s Ag r e e rn en t i s 
1argely based on the existing ratemaking system, i.e. 
the use of IATA ,pricing machinery subject to govern
mental approval. If the Parties a1ready have a 
bflatera1 agreement including a tatiff clause, then 
the l 967 Ag r e e ID e nt' w 111 r e pla ces u c.h b i 1 a te ra l . 
A1though the 1967 Agreement was reached within the 
framework of ECAC, its scope is open for accessions" by 
any member State of the UN or an'y of its specfalized 
agencies. For the text of the Agreement. see' Bradley 
& Haanappel Eds., Government Regul ation of Air 
Trart:part at 134 (1982). It 1s slgnfficant, tiOWever, 
ta note that the ECAC has been considering the 
passibility of a new madified agreement to replace ttie 
original, but 50 far no p'rogres-s 'has been achieved. 
For the wording of the new agreement, see ECAC, Doc. 
INFA Report (30/5/80). Appendix IX; supra,_ Chapter 
III, Section IV (footnote 189). 
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have an interrelationship with rATAis Conference r.1achinery. 
\. 

They coordinate their tariff activi ties, to a greater or 

lesser extent, w;th those of IATA, and in some cases they 

hold regional meetings prior to IATA Tari ff, Conferences in 

order that their member airlfncs may reach joint positions 

for development in the IATA foruM. Nevertheless. a cri tical 

distinguishing feature of the IATA machinery 15 that it is 

the sole multilateral coordinating mechanism with worldwide 

a pp lie a b i 1 i ty . It is, therefore, to the advantage of any 

State that its national carriers should be represented in 

the ne90tiation of international air tariffs through a 

machinery which is capable of melding regional requ1 rements 
/ .... 

into a worldwide ai r transportation system. 

S h 0 W Cau seO r d e. r 

Dur i n 9 the p e rio d b et we e n~ 1 946 t o· 1 978, t IH~ Uni te d 

States CAB had continuously approved, al though sOr.1etimes 

grudgingly, the IATA agreements relating to international 

air fares and rates. 35 This approval wa s exp' ici t 1 Y 

35. In the United States, the CAB had (until January'" 
1 985) the responsi bility of rev1ewi n9 and approving 
rATA developed fares. Since then, th1s authority went 
to the DOT (instead of OOJ) when President Reagan 
5 f 9 n e d a Cam pro mis e B i l l a men d i n 9 the 0 r i 9 f n.a 1 
Deregulatfon Act of 1978. See Flight International at 
1025 (Oct. 20, '984). For the reports Of the Rouse 
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required in order to relieve IATAls rate-fixing activities 

American antitrust 1aws. 36 From the operation of the 

Historieally, the first approval was obtained on February 

19, 1946 for a period of one year. It was then renewed i" 

1947, 1948, 1952 and. From 1955 through 1978, the approval 

became permanent. 

A 1argel'Portion of the credit was given to IATA for 

the progress made by international air transport. The CAB 

(continued from prev10us page) 

36. ' 

and Senate discussion. see Congress1onal Record-House 
on CAB Sunset Act (Sept. 19. 1984). 

One has ta remember that IATAls ratema,king resembles 
priee fixing, which 15 i11ega1 under the antitr:-ust 
laws of the U.S. See, e.g., ~nited States v. 
Socony-Vacuum ail Co. 310 U.S. 150 (1940); Sherman 
Antitrust Act, an Act ta protect trade and commerce 
against unlawfu1 restraints and monopo1ies, Act of 
July 2, 1890, 26 Stat, 209, as amended; the Cl ayton 
Act which was enacted fn 1914 to strengthen the 
Sherman Act. In order to shield IATA from claims of 
i 11 e gal p r i c e - f i x i n g, Con gr e s ses. t a b 1 i s h e d a t W 0 - ste p 
procedure for the conferra1 of anti trust immun; ty on 
IATA tariffs. Under Section 412 of the Federal 
Aviation Act of 1958, all IATA tariff agreemetns were 
required to be filed with the CAB. The CAB wou1 d th en 
approve such agreemetns unless they were "adverse to 
the public interest lt

• Under Section 414 of the same 
Act, such approval wauld guarantee antitrust immunity. 
Moreover, the immunity-conferral procedure was later 
amended in 1979 to prov1de for discretionary (instead 
of mandatory) ff11ng of rate-fixing agreements. For a 
good brief review on the CABls authority to exempt the 
airlines from antitrust regulat1ons. see Pentis, 
·'Public Interest Under the Federal Aviation Act of 
1958 and the A1rline Deregulation Act of 1978 11

, 

Northro~ University Law Journal at 83 (1983); 
R'aanappe t op. cft., note 16, at 83-86. 

. '. 
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cfted IATA's contribution to the establ ishment of worldwide 

fntegrated tariffs, its uniform procedures and documenta

tion, and its elimination of restrictions in international 

travelo It is not surpr1singly therefore that- IATA, desp1te 

sorne drawbacks, was accented in Presidential Pol ; cyS t a t e - '. 
.:-. 

ments as the most practfcal system avai lable. 37 

Indeed, a healthy industry system, combined with a 

governMent approval process, constituted the most practi-

cable overall machinery for the establishment of inter-

national tariffs. If there is one lesson beyond dispute 

which can be drawn from the past 40 years of devel-opment, ft 

is that "a great deal of quasi-governmental negotiation can 
1 

be effectively made in such a forum (rATA ratemaking 

machinery) which could not be resolved by governments 

di rectly". 38 Surpri singly, however, this highly publ ic-

ized system began to be cri tici zed and was accused by the 

Uni ted States of bef ng a "closed shop" which excl uded all 

competition between airlines. 39 

37. See, e.g .• the 
Air Transport 
(1964). 

1963 Statement on U.S. International 
Policy, 30 J. Air.J:.:-..! Corn. at 76 

38 • Ham m ars k 'j 0 l d, 0 p. Cl t., no t e 28. a t 1 54 • 

39. See Report of the Subcommittee on Investigations and 
Oversfght of the Commfttee on Publ ic Works and 
Transportation, U.S. House of Representatives, at 5 
(1983) (hereinafter cfted as the Levitas Sub-
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Ourfng the second half of the seventies, Othe 

American government, committed ta the prfnciple of free 

trade in international aviation" exhibited grawing concern 

about IATA Traffic Conferences and threatened to apply anti

trust regulatfons ta international air transport affecting 

the Unfted States. The ft rst real attempt to make major 

structural changes in international air pollcy came with 

Carter Administration's "open skies" policy. In the process 

of deregulating domestic air transportation, it was decided 

ta also deregulate international air transportation. 40 

A.-
In June 1978, the CAB - never a supporter of the IATA -

determ1ned therefore to take its new, procompetitive philo

sophy to its logical conclusion, which meant attaFking wha-t 

it y i e w e d as " th i n 1 y - v e.11 e d " priee fixing. 

In its "Show Cause Order ll
, the CAB. directed IATA 

and other interested persons to "show cause" why it should 

no t ma k e f 1 na lit ste n ta t ive fin d i n 9 and con c 1 U 5 f 0 n th a t the 

tar1 ffs negotiated through 
1 

the IATA Traffic Conference 

machinery were no lt)ng~r in the pUblic interest and thus 

(continued from previous page) 
commi tteê) • 

40. Id.; su~ra, 
'Sëët ion 11. 

Chapter II. Section V· , Chapter- 1 I 1 J 

( 
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should no longer be approved. 41 In othe r words, the CAB. 

questfoned whether United States airlines should continue to 

receive antitrust immunity allowing them participation in 

IATA Tariff Conference fare-setting. It a150 questioned 

whether Foreign airlfnes flying to the United States should 

b e i mm une f rom a n t i t rus t pra sec ut; 0 n if t h e.y c a n fer r e d t a 

set tariffs on American-bound routeS. Finally, IATA and 

other interested parties \vere requf red ta "show cause" why 

the C~B should not finalize its tentative findrhgs. 

" The CAB's ~i1ateral proposa' to withdraw its 

approval of the rATAis pricing activities caused serious 

cancern in the international 'aviation community. Approxi-

mately ninety States, through their Foreign l-1inisters or 

Civil Aviation Authorities, made formal submissions on the 

issue ta the American government; the overwhelming majority 

of them opposed to the CAB p.osition. Also, forty-ffve or so 

of international airlines protested to ttie CAB in support of 

LATA, together wfth several regfonal organizations and other 

different agencies. 42 In fact, the CAB's a-ction ra1sed 

\ 
4 1 . CAB 0 r der 7 8 - 6 - 7 8 ~ J une 1 2, l 978 ; Mag d e l~n a t ~ Il The 

Story of the Life and Death of the CAB Show Cause 
Order"~ 5 Air Law at 83 (1980). 

42. S1gnificantly, even the U.S. State Oepartment and DOT 
are in the record as be1ng opposed ta the CAB investi-

_ gatton. See. in general J Bornemann, "Ai r Transport 
Organizatfon and Policy", IrA Bull. at 57-58 (Feb. 23, 

\_,:;.~ 
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momentous matters of international comîty, posed serious' 

potentfal for d1sruption of a relatively smoothly working 

integrated international aviation system and even suggested, 

accord1ng to some- commentators,. "the- strong possibnity of 

even greater go'vernment intervention in the formulation of 

tariffs, a course which would contradict U.S. policy to 

restr1ct government regulation".43 It 1s apparent, 

therefore, that the CAB was ignoring basic differences 

between dom~stic and international air servfces and was 
J 

attempting to force the American antitrust fr.ee competition 

policy on the rest of the world. 
.' 

There 1s a further aspect which seemingly has not 

been well addressed in any of the above submi sslons. but 

which nevertheless is increasingly important in the interna-

tional environment. As fun d a me nt ale 0 n f 1 i ct s h a ve a r f sen 

between national regulatory policies over the past seven 

years, there 1s a well recognized trend towards forms of 
/ 

(continued from previous page) 

43. 

1981); Gidwitz. The Polit1cs of International Air 
Trans~ort at 98-99 maO); GrifITths. "tAtA Rits lT:1": 
T~rea to Ratemaking", Aviation Week & ,Space T(:ch. at 
27 (Jan. 8, 1979). One should al so note that the 
wor1d aviation communfty, through the Second Air 
Transport Conference, firmly supported the continua .. 
tion of lATA multilateral system, see infra Section 
V. 

Taneja~ U.S. International Aviation POlicy at 94 
(1980). ~ee als.o supra, Chapter rv (footnote 170). 

1 , 
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protectfonism. 
}

This 1s a matter of concern to many govern~ 

me n t san d th r e a te n s t he v i a b 11i t Y 0 f a mu l t il a t e ra l w 0 r 1 d-

wide air servfc~s network. lt is fnteresting, however, to 

note that this problem was recently cons1dered by an 

influential United States Congressional $ubcommfttee (the 

Levttas Subco~mittee).44 The Subcommfttee t s Report 

di rectly attacked the impact which the CAB 1 s Show Cause 

() r der h a d h a don the A m-e rie a n i n ter n a t ion a 1 rel d t f 0 n S t 

stating that: 

"The lATA has been a multilateral forum 
for establfshing airline fare structures 
for many years. Although ft has limita-
tions. ft still has the stren9ths of 
airline involvement in a multilateral 
forum ta develop fare schedules subject to 
approval by the governments involved. The 
CAB ShOw Cause Order a'1d the 'open skies' 
polic1es have seriously underm1ned rATÂ 
and possibly caused the airlines and 
foreign governments to pursue natfonal~ 
istfc policies w1th respect to the United 
States - such as escalat~on of unfair 
discrimfnatory practices. Il , 

In other words. one can say that the Subcommittee cléarly 

descrfbes an important distinguishing feature of interna~ 

tional aviation, as opposed to domestic tradé forms; ft 

emphasizes that co-operative activities between national 

fla 9 car ri ers ca n play a vit al r ole f n 1 f m ; tin 9 f rie t ; 0 n 

between government~. Ih addition, this hjghlights the need 

44. See the Levitas Subcornm1ttee, ~p. cit., note 39. 

45. Id. at 16. 

i } : ,l, 
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for caution in cO~aring varfous domestfc deregulation 

expertments with the international sY5tem. 46 Co-opera-

tion between airlines, as "f1ag carriers". provides valuable 

practical and quasi-diplomatie beneffts; a150, there i5 

little prospect that governments will col1ectively relax 

b il a ter cl l con t r 0 1 son r 0 u tes, ma r k ete n t r yan d cap aJ: f t Y 1 

frequency. In these circumstances, decontrol of pricing 

would flot necessarily produce lower Fares and would almost 

certainly invite inter-governmental conflict to the 

con su rn-e r 's dis a d van ta 9 e • 

From the American government's point of view~ 

however, the basic issue was one of competition rather than 

regulation as the best method for allocation of scarce 

resources. The United States substantiated its cl aim by 

showing that liberalfzation of non-scheduled ra1es has 

46. It fs significant to note that the U,S. i~ not the 
only nation irvolved in this .process. The Australian 
Trade ,Practices Commission CTPC), on July 31, 1984, 
issued a "Oraft Determination" nottfying its intention 
to liberalfze pricing in overseas air sèrvices, a 
consequence of which would be the pro~ibftion of any 
form of tndustry tariff enforcement. t'hiS "Draft U was 
fin a 11 y t s"~, IJ e don 0 c t 0 ber 31 1 l 984 . 0 w e ver. the T P C 
on 14 March 1985 granted IATA an inter m authorization 
(antitrust immun1ty) for a11 rATA activities in 
A us t ra 1 i a . Th i s i mm uni ty wi 11 1 as t u n tilt h e T P 
Tribunal gives a final judgment on the IATAls appeal 
against the TPC's October 1984 decision. For further 
detail J see rATA Re9ulator~ Affairs Review,. Vol. 13. 
No. 3 at 248 (Jun.-Sept. 1 S4); fd. Vol. 14, No. 2 
at 107 et seg. (Feb.-Mar. 1985). -
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resulted in lower fares for a greater portion of the travel

ling pubic, and has led ta more responsive competitive 
~ 

filings by the scheduled carriers. 47 No one denies that 

charters have provided a competitive spur te the schcduled 

carriers. The introduction and expansion of non-scheduled 

operations exhibit what intelligent and enlightened regula-

tion can do to make the marketplace more competitive. It 

shou1d always be remembered, however, that the Americans and 

sorne other nations did this within the existing regulatory 

framework, illustrating that the regime is flexible and can 

accept constructive changes. Now the Uni ted Sta tes fel t 

compelled to entfrely dismantle the regime. an action which 

would not on1y disrupt a regime built over thfrty years, but 

which would not guarantee that international fare decisions 

would be made 501ely on the basis of economic considera-

t ion s. On the contrary, ft ;5 more likely that these 

decisfons would be dictated by polttical or bureaucratie 
.J.) 

considerations. 48 In any event, ft 1s ironical that the 

United States, by giving the charter operators scheduled 

47. See ~, 
A n a l Ys~i s r. 

Chapter V, Section 
t; 

1 V (Gel')eralities and 

48. See. e.g., Hammarskjold, "One World fOf Fragmentation 
The Tool of Evolution in International Air 

Transport", Annal$ of Air and Space Law at 82-83 
(1984 ). 

i, 1 < 
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author1ty, may have kf11ed a real competitive spur to 

scheduled afrlfnes. 49 ~ 

The Amerfcans considered the IATA pricing machinery 

to be adverse to the public interest, since ft violates the 

American antitrust laws. In the United States, the Sherman 

Antitrust Act of 1890 states that every contract or combina-

tion in 1 of trade the States with Foreign restrclfnt among or 

nations 1s i1~egal. 1. e. the Act prevents the creation of 

cé"tels or monopolies. 50 The appropriateness of the 

Sherman Act i s , however, not clear. 1 t assumes, for 

example, tha t if there were no private agreements, a 

competitive marl(et would e,çfst. But it is proven that in 

international air transportation, a purely competitive 

market cannat eXist,51 even in the absence of a private 

agreement (e.g. tATA) . And s1nce the tATA coordinated 

tariffs are ultimately submitted to the affected nations for 

their review and approval before they become effective, ft 

i S obviously debatable whether they are cartel agreements 

49. See supra, Chapter V (footnote 63). 

50. See supra note 36~ 

51. This 1s mainly because the regime of international air 
transportati on f s fi r.mly founded on State soverei gnty 
with route entry, supply and tariffs being dictated 
through thousands of b11ateral, and multilateral 
agreemenits. See supra, the whole Chapter 1. < 

Il 

.... - ,. ~ 
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\ 

and not in the public 
\ 

interest. 52 ' 

The fact of lite in international air transport is 

that the regime of competition~is pregnant with various 

kinds of obstacles and risks. It 15 hard ta believc that a 

reasonably competitive pricfng system would (lxist in the 

absence of IATA worldwide pricing agreements. After all. 

every State has a legitimate right to regulate any segment 

of commercial aviation operations serving its territory and 

ta protect traffic volume and market share for its "fla9 

carriers". Since 20 t nations could still act unilaterally 

against any particul r fare, demolishing the rATA ratemaking 

sy'stem would not tomatically produee priee competition. 

Instead. ft is believed that the lack of an fntegrated 

system is likely to result in higher cast!: ta the consumers 

and fin an ci a lin s ta b i l i ty t 0 the a 1 r 1 i ne. 53 E se r , 

Oirector General of rATA, stressed these facts when he has 
• 

recently observed that "States will not al10w foreign 

economic considerations and interests ta control such an 

52. In addition, "tATA does not allocate markets or 
de ter min eth e e x te n t 0 f par t f c 1 pat; 0 n i n the m b y 1 t s 
members", O'Connor. An Introduction ~~ Ajrl fne 
Economies at 110 (1982]: 

53. See. e.g •• Lazar. Oere9U'ation of the Canadian Air11ne 
Industry: A Charade at 26. (1984); Meyer; Oster; 
Raorgan; Berman & Strassman, Airline Deregulation at 
3 (1981). 

l '. 
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1ndustry" • 54 In other words, di sma nt,l i n9 IATA in no way 
,. 

guarantees the existence of free market forces. 

Not w f th s t a·n d i n 9 the va 1 i di ty of the above well 

establfshed facts, the "sunsetted" CAB was never convinced 

t 0 brin 9 the Il i 11 ~ con c.e f ve d " S ho W Cau sep roc e e d f n 9 toi t s 

end. Instead. the Board found that IATA pricing mêtchinery 

substantfal1y reduced competition in the provision of inter

national air transportation services ta and from thel\United 

States. 55 Nevertheless. ft discovered (after intensive 
• 

pressure from the Oepartments of Stat~ and Transportation) 

that coht1nued apl"roval of the multilateral machinery was 

r e qui r e d bec a use 0 f con s ide rat ion S 0 fin ter n a t 1 0 n ale 0 mi ty 

and forefgn pol icy. A grant of antitrust immunity was hence. 

given ta IATA in April 1980 for a periad of two years, . 

sUbject to a number of conditions, the most significant one 

be1ng that United States ldrlines would duri~g this pe:-iod 

not be allowed' to partfc1pate in rATAis North Atlantic 
" 

Tariff Coordfnating Conferences. This Order, however, was 

not made final until May 1981, and even then the effective

ness of the Order was stayed untl1 September 1981. It 
• 

should also be noted that the effectiveness of the May 1981 

54. 

55. 

.. 
Remarks by Eser to European Parl i ament Commi ttee on 
Transport Public Hearing on Civil Aviation at 7 (21-22 
Feb. 1985). 

See CAB Order 80-4~113. April 15, 1980. 

. r, 
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Order was stayed tw~ce m,ore temporarlly in Septemb~r 1981 

and January 1,982, untfl its effect1ve.ness was stayed 

i n de fin 1 fe l y u n t i l fur the r 0 r der 0 f the, Boa rd; n ~1 arc h l 9 B 2 :. 

T he Mar c h 1 982 0 rd e r m i 9 h t h a v e s he 1 v e d the pro cee d f n 9 
J 

1ndefinitely ,to make place for the first United States-ECAC 

M e m 0 r and u m off Und ers tan d i n 9 wh te h , a s w i l l b e s e en' a ter, 

specffically envisaged the use of (IATA) multilateral tariff 

coordination on the North Atlantic. 56 Therefore, as a 

consequence of this Memor'andum, approval of IATA Traffic 
-

Con fer e n ces wa S ,r e n e w e d t w i a e u n t i 1 M a"y 6, 1 985 • 

It 15 ap,parent, however, that international pres-
, 

sur e p u't 0 n 0 the Ame r i c a n go ver n men t b e 9 a n t 0 ta k e ft s t 0 11 • 

In a recent action, the United States DOT 1ssued an Order on 
~ 

'~ay 6, 1985, granting further approval and immunfty From the 

antitrust laws to the IATA ratemaking' machfne~ry.5r 

Although no term had been set upon that approval or 

immunity, IATA is required to resubmft its agreement govern-

1ng the operation of its Traffic Conferences five years from 

the date o.f the Order' s issuance. In fact, such Order 

constitutes the DOTls final decision in the Show Cause 

56. See fnfra Section IV. In' fact, the negotfatfon of 
this Aemorandum has made an automatfc w1thdrawal of 
approval from tne IATA Trafffc Conferences inappro
priate. 

5 7 • DOT 0 r der 85- 5 - 3 2 t lM ay ,6. 1 985 • 

", , 
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proceeding and, with 1ts frssuance, the proceed1ng has c.ome 

" " 
ta a close. Sut, to reaffirm its reliance on free market 

forces, the DOT reserves the ri ght to review its approval 

and immuni ty at any time as requi red in the publ ie interest. 

This eommitment 1s explicft1y highlighted in the following 

statement made by the DOT: 

"We will continue to preclude IATA from 
expandfng its role in international' air 
transportation in a manner adverse to 
competition or the public interest, by. 
for example, undgëtaking tariff enforce
ment activities." 

w ; th thise new Order 1 n mind, i t may seem 
" 

app ro-

p ri a te now~---:1ecogn i ze 

th~ to its 

"th a t the CAB essential1y gave very 

l1tt1e Show Ca u se action and e ven 1 es s 

thought to the consequences of such a proposa1. Accordi n9 

to one Board member. for example, the action to le'lunch such 

an extensive examinatfon resulted from a "single. brief, 

closed-door session on a Friday afternoon". 59 l t wo u 1 d 

almost appear, therefore, that the Board singlehandedly 

desired ta institute a change in the whole system, just for 
, 

the sake of a change. Instead, an open dialogue', a respect 
". 

for the sovereignty's Pc1nciple, an 'opportunity to exchange 

v1ews and- consideration of international comity are more 

58. 
o 
59.-

> Id. at 4. 

C 1 te d i n T a ,n e j a, E.R.:.. c i t.. n 0 te 4 3. -a t 9 9 (f 00 t n 0 't e 
/Id") • 
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likely to result in an acceptable afld'~re efficient frame-

work for multilateral negotiations. tndeed, any viable 

alternative to the existing, and most definftely to the 

restructured, IATA is likely to prov€' far more detrimental 

to the public interest. 

rATA's 1978 Restructuring 

Since the deve10pment of the rATA Traffic Confer-

ences in the 1940'5, the dynamic changes impacting on inter

n a t i 0 n.<t 1 air t r ans p 0 r t h a ven 0 toc c u r r e d ; n v a c u u m . The 

Conference machinery has been regularly updated in order to 

adapt te the evolving needs of governments, airlines and the 

marketpl ace. 

The most far-reaching modifications to the Confer-

ences and their procedures, however, occurred in mid-

1978. 60 But preparations for this reform were under 

consideration for sorne time} 1 n N 0 vie m ber 1 97 7, the lAT A 

Executive ,C.ommittee appointed a five member Task Force 

con sis t ; n 9 0 f~' the chi e f ex ecu t ive s 0 f f ive air 1 i ne S ( Air 

60. In fact, these cha,,~es had their roots in concerns 
rafsed within the membership as far back as 1975. 
Buring its ThirJ~y-Ffrst Annual General Meeting, 
the r e for e ,lA TA 1.1 t r 0 duc e d som e m 0 d i fic a t ion s toi t s 
Conferences. Set;, Aubry. 0-1;;_ c1t., note 32, at 
264~65. -
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Canada, Air Indfa, Alitalia, British Airways and nIA) ta 

examine in detail the Trafffc Conference actfvitfes in the 

1 ight of the present and anticipated future environment. 

This examination took fnto account the most recent polfcy 
ft 

expressions of governments, together wfth the need for 

greater flexibility, for carrier innovation and differences 

in route development. 

The Task Force Report was completed in April 1978 

and its recommendations were accepted unanimously by the 

Executfve Committee in May 197&. These recommendations were 

the subject of intensive discusSrl.en at a Special General 

Meeting he1d 011 June '30-July 1, 1~~, in Montreal. The 
" 

meeting accepted, in pr1nc1ple, all of the Executive 

Committee recommandations. 61 The flecessary amendments \~_ 

the Trafffc Conference Provisions, taking into account 

comments made by members at the Special General Meeting, 

were adopted by the Executive Commfttee in mid-September 

1978. The revised Provisfons were then submitted to 

1 nterested governments and they took effect on 1 October 

1979. 

61 . 

J 
Thus, prior to the 1nitia~1on of the CAB Show Cause 

Se e 1 A T ARe è 0 mm end a t ion S 0 f the E xe eut ive C 0' mm 1 t tee 0 n 
Trafffc Conference Procedures and Objectives, Revised 
13 June 1978; Dot y, "IATA Members Approve Restruc
tur1ng" t AViation Week & Space Tech. at 35 (Nov. 27 t 

1978). ' 

...... -,
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Order proceedings, IATA had recogn1 zed the need for modernf

zation. But while 1t 1s true that the reorganfzation was an 

almost immedfate 
\ 

response to the Order. there were sorne 

other signfficant motives. Firstly, the tariff negotiations 

had become more eomplex as more gO'lernments, airl1nes and 

routes became involved; secondly, the operations of non-

~cheduled air carriers had made an increas1ng impact on the 

scheduled airline industry; thirdly. sorne airlines and 

governments were leaning towards market forces for :egula .. 

ting tariffs in certain major markets; 

who 1 e s y ste m cam e und e'r ICA 0 s cru tin y . 

and finally. the 

The main characteristics of IATAls reorientation 

m ay b e su mll1 e d u pas fol l 0 w s : 

(1) The actlvities of IATA have been regrouped 

i nto tWQ ca tegori es: 

(~) trade association aetiviti~ with 
mandatory membership; and 

(b) tariff coordination activ1ties with 
respect to passengers. cargo. or both 
matters with optional membership. 

(2) While the existing three individual Tariff 

Conferences and the four joint Traffie Conferences are 

retafned; the exfsting sub-area provisions were redeffned 

t 0 'e n sur eth a t ne 9 0 t ; a t f 0 n s wou 1 d b e m 0 r e r e s p 0 n s 1 v, e t 0 

regfonal market requirements. 

'.3) The provisions with respect to limited agree-__ ~ 

f 
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ments were made permanent. 62 

(4) The Traffic Coferences recognized the prime 

1nterest of third and fourth freedom carriers in establish-

1n9 the fare levels for traffic carrfed at the lowest fares, 

without veto from other members interested, for example, in 

increas1ng fares to reflect additional costs associated with 

prorating. 63 
, 

(5) Members were a 11 owed to i ntroduce, on th i rd 

and fourth freedom routes, innovat1ve fares responsive ta 

changes fn the market, without rescinding the existfng fare 

agreements. 

(6) Carriers were al10wed ta compete more freely 

by elfminating conditions relatfng ta in-f11ght service in 

the fol1owirtg manner: 

(a) conditions of service pertafning ta 
me-als, bar service, sales on board 
and in-flfght entertainment could no 
longer be the subject of agreements; 

(b) conditions of 
reviewed with 
and 

service 
respect ta 

coul d be 
gtvaways; 

{cl al1 Resolutions would be reviewed ta 
e 1 f min a t e a ny u n nec e s s a r y reg u lat i an. 

(7) The ICAO Secretariat are 1nvfted to the 

62. See supra note 32. 

63. It 1s important to note that thfs change responded 
directly to SATe/l Recomme'ldatfon 17. For ICAO 
Worlc, see infra Section V. 
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Traffie Conferences with obse"ver status, while ether 

Parties are permitted te present their position to the 

Con fer e n c.e s, ; nit i a l 1 yin w rit i n 9 and, 1 f nec e s s a r y. S U P P 1 e -

mented by oral presentation. 64 

( 8 ) The 1 A T.A c 0 m p 11 a ne e pro 9 r a m wa s r e de fin e d t 0 

. 
place more emphasis on preventive as opposed te punitive 

aspects. 

( 9 ) The Executi ve Committee modified the terms of 

reference of the Traffie Committee and the Industry Policy 

Comm1ttee. 

According to HammarSkjold, IATAls former Director 

General, this reform was essential and not cos"tiC in 

appearance, because !lit has me~_nt c~~promfses between 

proponents of conservQtfve regulation and the advocates of 

liberal competition. It has moved the iTIachinery firmly in 

the direction of modern1zation, thereby allowing greater 

innovations aAd flexibilfty for individual participants". 

He a1so added that by multflateral consensus "1 iberal fza

tion" has been genera1fzed throughout the world nefwork in 

one full swoop.65 Moreover. the member airlines af rATA 

64. In fact, the amendment was a direct response ta the 
con c e r n exp r e 5 S e d b Y the 1 CAO - F R P, th a t the ma c h 1 n e r y 
dfd not take sufficient account of the fnterests of 
air transport users and a1so ta SAle/1 - Recommenda
tions 6 and 7. 

65. Hammarskjald, op. cft., note 28, at 153-54. 

'- r' j'" 
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have bel1eved that this reûrganization Khas through 

fncreased flex1bility, openness and scope for innovation -

ensured that thefr task of multilateral tariff coordination 

can mafntain and expand upon the public service benefits ft 

.. pro v f des t 0 the f n' ter n a t ion al,) v 1 a t f 0 n C 0 m m uni t Y • ft 6 6 

Even the United States DOT has found that the modifications 

are significant, since they "have reduced their (IATA's 

Trafffc; Conferences) adverse impact on competition u
•

67 

It 15, therefore, undebatable that the 1978 modifications 

provide the needed flexibility ta make the tariff coordina-

ting process more respansive ta the changing market and 

regulatory conditions. In short, the IATA machinery has the 

capability to evolve as the enviranment, within which it 

functions, changes. 

The worldwide community has generally given its 

approval ta the new rATA machinery as evidenced at the 1980 

Air Transport Conference. The fncreased "flex.ibility" and 

"innovàtion" in tariff coordination would, ta a considerable 

extent, solve the problern fnherent in seekfng multilateral 

consensus on tariffs. In addition, the regrouping of 

Traff1c Conf.erences inta many sub-areas permits increased 

e ln p ha sis 0 n the ma r k e t k n o-w 1 e dg e and ta r if f r e qui rem e n t s 0 f 

66. See IATA's WP/13, op. c1t., note 8, at 10. 

67 • DOT Ord .. ~r 85 w 5-32. op. cft., note 57 t at 4. 
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airl fnes with major commercial interests in those areas. 

Contrary to the beliefs voiced by various airline 

officials and commentators, the wr1ter 1s of the opinion 

that "'imited agreements" and "innovative tar1ffs" do not 

constitute a shift towards regfona1isfll, as opposed to 

multilateralism in international air transport. 68 

Rather, this ;s a drift towards what may be termed 

tldecentralization ll of the IATA machinery which al10ws local 

difficultie~ to be solved by local deci~1ons, without the 

unanimous vote of every one. Thus, whf1e de facto the 

unanimity rule is still in effect, market practices dictate 

different consequences. With regard to "innovative 

tariffs", it 1s evident that this progress provides the 

capability for carriers to deal with rap1dly changing 

conditions, government polic;es and consumer requirements. 

In thB regard, ft is general1y believed that the ffled 

fares are not a1ways what the market needs. 69 The need, 

therefore 1 to f1·11 seats {during the recessfonl led tATA 

68. See. e.g., Wassenbergh, lIReflections on the Sixth 
Freedom Question tl

,. in Wassenbergh & Fenema Eds., 
International Air Transport in the E1~hties at 193~94 
(19S1); Feldman, "RegionaHsmCOüld loud IATAls New 
Begfnnings", Air Transtort World at 61 (Jan. 1980); 
Haanappel, op~t •• no e 16, at 115. 

69. See Wheatcroft, "Revenue Erosion - The International 
Background", tATA ,Review at 14 (Jan.-Har. 1984). 

J .(_ 
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members to offer discounts ta such an extent that the 

A s soc fat ion h a d t 0 f f n dan i mm e dia ter e s p 0 n ses 0 th a t 

Conference tariffs did not appear ludicrous. Such i nnova-

tions do not undermine IATAls multilateralism; in fact, 

th ey e n han c e i t. 

Despite the continuous endorsement of IATAls new 

rate-settfng machinery, sorne other general criticisms are 

still - heard. 70 Given the diverse objectives, trends and 

phi los 0 p'h i e s 0 f var i 0 U s n a t ion s , the IATA negotiated 

solutions may not have been fdeal, but the Association has 

been successful in reconciling such dissimilarities. This 

1s prima facie evidence that ft 15 the best arrangement 

aval1able, regardless of sorne major problems. 

As a conclusion ta this section, it should be 

recognized that IATAls multilateral process, despfte its 

imperfections, represents the optima' method of négotiating 

1 nternational tari ffs. The system offers definite benefits 

toc 0 n s ume r Ste arr i ers, go ver n me n t san d the i nt e r n a t f 0 na l 

co.mmuni.ty at large. For the users, the system provides the 

formation and maintenance of a worldwide process; an inter-

l1ne network that permits trave1 between any points in the 

world on a single ticket, pa1d for in their natfonal 

70. See, e.g., OIConnor, ~ c1t., note 52, at 110-12; 
Sion, ~2_' 'c1t., note ~ at 187, when he predfcted 
that t~ssoc1ation would soon cease ta ~xist. 



o 

o 

523 

currency; and providing a focal point for organizi n9 world-

w ide ta r i f f con cep t s • For the air lin es, the s y, ste m 0 ff ers a 

democratfc, non-discrimfnatory forum for participation in 

tar1ff negotiation, interlfne and prorate arrangements. and 

the creation of standard; zed -procedures all necessary 

elements in the long-term planning. For the governments, 
. 

the system al10ws different nations to reconc11e their 

conflicting national interests and objectives in an apoliti-

cal forum. Finally, the system 1s unique in assistfng 

conditions of fair competition, the maintenance of a world

wide regime in which transnational interests can be best 

served under an otherwlse unconnected b:i1ateral net\"/ork. 

SECTION II - THE BERMUDA PRICING STANDARDS 

The Bermuda l Ratemaking System 

which an 

The Bermuda l Agreement was the first bilateral in 

7" undertakfng was made with respect .ta tarfffs. 1 

) In particular, a ratemaking system is contafned in Annex II 

to the Agreement. 

71. 

Paragraph (a) of Annex II establishes the principle 

Cooper, "The Bermuda 
Transport". in Vlasic 
Law at 387 (1968). 

Plan: World Pattern f.or Air 
Ed., Explorations..J..!! AerOs.pace 
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th a t "'II rat est 0 bec h a r 9 e d b Y the air car rie r S 0 f e 1 the r 

contracting Party between points (in their respective 

terrftoriesl shall be subject ta the approval of the 

contracting Parties within their respective constitutional 

powers and obligations". This prfnciple, universally 

adopted, prescr1bes the process under wh1ch all scheduled 

tariffs must be approved by both third and fourth freedom 

governments before entry into force. Positive assent is, 

thus, required from ~a'h of the terminal Parties. 72 In 

fact, thfs practfce has been followed, without variation. 

for a11 scheduled fa,res since the beginning of modern inter

na t ion a 1 air t ra n s p 0 r t . For the vas t ma j 0 rit y 0 f' na t ; 0 n s , 

this regime still applfes. Only third and fourth freedom is 
, -

-
governed wf~hin these terms~ but there is inevitably a1so a 

practical lfnk with fntermediate fifth freedom priees. 

The ass1gnment to set ta~iffs 1s delegated by 

Bermuda 1 to the IATA ratemaking machinery.73 The 

approval of thfs machinery by the United States, however. 

did nct mean an automatfc approval of actual IATA fares and 

72. Assent by non-disapproval has been a common practice, 
but t h i 5, con s t i tut e s n 0 w a 1 ver 0 f the p 0 w e r t 0 
d1sapprove. 

73. It may be an irony of history that toaay. the UK 
percefves that 1ts own best fnterests could he served 
by the "open skies'· phflosophy espoused by the 
Americans at Chicago. 

,/ 

, ' 
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rates. As can be seen, for instance, at .the end of para-

grap'h (b) of Annex II, lI any rate agreements concluded 

through this machinery ••. and invo1ving United States air 

carriers will be subject to approval by the Board". Thu s, 

all IATA agreed rates and fares had to be submitted te the 

CAB for individual approval. Such agreed tariffs are, of 

course, currently submitted to the United States DOT for the 

s a me pur p 0 se. 

Any new r.ate which may be proposed by air carriers 

shall be .filed with the aeronautical author1ties of both 

contracting Parties within a specified period of time (Le. 

thirty days) befora the proposed date of introduction. 74 

This period may be reduced', in particular c~ses, if the 

governments concerned agree. On the other hand, if .QQth 

aeronautical authorities approvè the propose,.d fares with1n 

the thirty days, the tariffs wnJ become effectfve on the 

sU9gested date of introduction. 

The 'two Parties ta Bermuda l foresaw certain cases 

where there is no IATA negotiated solution. or when a rate 

agreem~nt does not get the approval of either Party, or. 

f1nally. when e1ther Party wi"thdraws or fails to renew its 

approval to such rates,75 and therefore paragraphs (e) 

74. Bermuda 1. Annex II (Para. c). 

75. Id. Para. (d). 
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and (f) of Annex II spec1fy the procedures ta be followed in 

5uch cases. In short. these rneth-ods dfstinguish between two, 
, ~ 

perfods, th"e f1rst perfod before the American aeronautical 

authori ties have been 91 ven the power to regul ate fnterna

t ion a 1 a 1 r ta ri f f 5 and the sec 0 n d a f ter suc h po W e r ha s. bre e n 

granted. 76 

In the case where the two contracting Parties 

cannat agree within a reasonable time upon a proposed rate, 

the ma t ter i n d f s put e w 1 l l ber e fer r e d t 0 the 1 CAO (f 0 r mer l y 

P ICAO) for an advi sory report. 77 Each contra c t i n9 Party 

agrees ta use its best efforts under the powers available to 

ft to put inta effect the opinion expressed in 5uch report. 

Althou.gh nothfng is said in Bermuda 1 as to the enforcement 

of Sl,Ich report, the advisory opfnion of ICAO, in fact, 

determines the Question in case of disagreement between the 

two Parties. 78 

Finally, paragraph (h) of Annex II gives sorne 

guidel i nes for the level at which 'tarfffs should be ·set. 

Gener411y. what should be ~aken into considerati~n in such 
~ 

76. For more detafls, see id. Para. (e)· and (f); Cooper~ 
op. cf t. t note 71, at !ST-es. 

77. Bermuda l, Annex II (Para. g). 

78. See. e.g' J Matte, Treat1se on .. Air-Aeronautic.al Law at 
234 (1981). 
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"shall be f1xed at reasonable 

paid to a11 relevant factors; such 

r e a son a b le' pro f it and the rat e s-

char~ed "by any othe~ air carriers tl
•

79 These guidel i nes 

have ta be read in conjunction with paragraph 1 of the 

"Final Act" to the Bermuda Conference. The first sentence 

of this paragraph stipulates: 

In 

" ,IIThat the two governments des ire to foster 

fact. 

and encourage the widest possible distri
bution of the 'benefits of air travel for 
~e general good of mankind at the 
cheapest rates consistent with economic 
prinClples." 

,1' 

the gui ·d e 1 i n e s ment10ned in paragraph 

.. 

( h ) are 

vague. It is, however, evident that they do not al10w IATA 

c member carriers or any other air' ines to Fix tariffs at the 

hfg~st level thattrthe traffic will bear. 'tar1ffs should 

l '._ ..... &,1 

/. 

rather cover the costs of operation, and permit a certain' 
{ 

ma r91 n for reasonabl e profi ts. In thfs regard, ft should 
( 

a1so be remarked that these guidelfnes contain no reference . 
to the interests of air transport u~,~rs. or to the develop-

ment of civil air transport, as do the respective clauses. in 
" 

Bermuda il. 

,~ • 
79. Bermuda 1 , Annex 1 l , (.fara. h). 

, 

, 
.. 

~/ 

.\. 
~ . ~H· ..... ~. , , .\ _ . 
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The Bermuda II Ratemaking System 

The tari ff provisf ons of Bettmuda II attempt ta 

" respond to both the American complaint that Fares ana rates 

set ~b'y rATA were unrespons i ve to market forces and the 

British complaint regarding the CAB tariff review practices. 

As is the case under Bermuda l, Article 12 of Bermuda II 

contains the system of governmental approval»fl~ tari ffs and 

the po S s i b i lit Y 0 fus i n 9 the 1 A TA rat e ma k ; n 9 ,)m a chi n e h f 0 ~" '~~, 
setting the air Fares and rates. Unlike its predecessor, 

however, the new ta~iff procedures of Bermuda II have been 

considerably streamlined and brought into line with post

Bermuda l practices. 80 

Article 12 of Bermuda II makes a distinction 

between tari ffs set by IATA and those fixed by the ai r . 
carriers. 

requi red."81 

In both cases, however, governmental approval is 

In the ev"ent of a g6vernmental dispute over 

the tariffs and failure of consu1tation thereon, contracting 

Parties may take action "to continue in force the existing 

tarfffs beyond the date on which they wou, d otherwi se hav~ 

80. Haanappel, "Bermuda 2: A- First Impression'·, Annals of 
Air and Space Law at 144 (1977); supra, Chapter II, 
Section In. " , 

SI. 8 e r m u d aIl, Art i c 1 e 1 2 (P a ras. 3 {n d 4). 
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this factqr was amiss in the 

The substantial philosophical variation in the 

tar1ff provisions of Bermuda II from the original Bermuda 

Agreement 1s further c1arified in the pOlicy declaration 

itself: 

"The tariffs charged by the desi gnated 
airlines of one contracting Party for 
public transport to or from the territory 
of the other contracting Party shall be 
establfshed at the lowest level consistent 
with a high standard of safety and 
adequate return to efficientstirl1nes 
operating on the agreed routes. Il 

Moreover lO each tarfff shall, to the ~xtent feasible. be 
\ 

based on the costs prov1ding such service "assuming reason": 

able load factors". 85 l t i S 0 f ; nt e r est t the ""e for e • t 0 

note that for the first tfme-in a major American bilateral 

agreement, the tariff po1icy declarat10n concentrates on the 

lowest level-, of tariffs with sufficient return ta efffcient , ~ 

82. Id. Article 12 (Para. 7). 

83. Shavelton, "Bermuda 2: A Discussfon of Its Implica:
tians", Aeronautical J. at 53 (Feb. 1978). 

84. Bermuda II, Article 12 (Para. ~). 

85. 
, 

Id. The reference to reasanable load factors 
computation of operating costs corresponded 
methods and standards of the U.S. CAB. It 
'effect,o'f-establishing a relation betweeo the 
fares and the effect1veness of operatfon of 
air lin e . Se e Sec t 1 a t1 1 002 ( e ) 0 f the 1 958 
Avf at10n Act. 

for the 
ta the 

had the 
level of 
a g1ven 
Federal 

- ,; 
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operatfons, whereas the, exfstf n9 Uni ted States "standard 

article" language was: 

Hall rates to be charged by an ai rl i ne of 
one contracting Party for carriage to or 
from the territory of the other contraç
tin g Par ty s h a 11 b e est ab 1 i s h e d a t re as 0 n
able levels. due regard being paid to a11 
relevant factors, such as costs of opera
tion, reasonable profi t, and al1 rates 
charged by any other ai rlines, as weè~ as 
the characteristics of each service. Il 

It should a1so be noted that Bermuda II, in 

con t ra 5, t t 0 f t s pre d e ces' ~b r. ha s are fer en cet 0 ne w e con 0 ru i c 

considerations, such as: prevention of unjust discrimina-

tian and undue preferences. or advantages in construing a 

Fare or rate fnc1uding competition for scheduled or charter 

air services, and finally the encouragement given ta indivi-
~ 

dual ai r carriers ta initiate innovative, cost-based 

tari ff5. 

Article 12 of Berm,uda fI further states that the 

two governments should furnish appropriate guidance ta their 

afrl1nes in advance of or during rATA Traffi c Conferences. 

A ,Tariff Working Group, comprised of governments tariff 

experts, is set up to rev1e\\' standards for tarfffs and to 

86. 

\ 

Boyd St'atement, Hearfng Concerning U.S. International 
Aviation Negotiations Before the Subcomm1ttee on 
Avfation of the Hous,e Committee, lst Sess. NO~ 4 at 59 
(1977). 

'J' . 
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make recommendations on pricing. 87 Based on the resu1ts 

of this Working Group, the governments revise tariffs and 

a 9 r e e men t s r e a che d und e r the a u th 0 r i ty 0 fIA TA. 

In the years after Bermuda II, low-fare agreements 

between the United States and the United Kingdom have bcen 

concluded. In the 1980 amendment to Bermuda II, as was 

previous1y mentioned, no specifie results on tariff matters 

were achieved. The two Parties, however, agreed to pursue 

thefr liberal tariff P-~iCy.88 In this regard, it is 

worth noting that the int~duction of new-low Fare services 

between the two countries, during the 1984-1985 winter 

season. could have caused an international conflict on the 

of Bermuda II. 89 This problem, h owevç r , W~8 
J 

after persona' i nterventfon by President 

87. Bermuda II, Article 12 (Para. 9("a)-(b)); 
3(4)-(5). 

Anne x 

8a. 

89. 

See~, Chapter II, Section y; Wessberge, "Sequel 
ta Bermuaa II: New Negotiations Between the U.S. and 
the U.K.", 9 IrA Bull. at 361 (Apr. 21,1980). 

Q 

On Oct. 18, 1984, the British Government disapproved 
low fares for the w1nter season f11ed by 13 of the 
afrlines that fly between the U.S. and Britain. The 
disapproval came as a Brftish protest agâinst Bermuda 
II and ,the applicabîlity of American antftrust laws in 
international air commerGe. See supra, Chapter II, 
Section IV (footnote 90). 

" 

7, 

(, ...... , 
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Reagan. 90 

SECT 1 ON 1 II - REt ENT TRENDS 1 N INTE RNA TI ONAL AIR TRANSPOR T 

RATEMAKING 

Generalities '. 

In a regime where the "customer" and "c.ompetition" 

became superior components of the air tr~nsport polfcy of a 

major and most powerful participant such as the Unfted 

States, inev1tably the focus becomes lower priees. The 

object of such a competitive framework has been to make 
"'\ L, 

possible new priee control methods which either accentua'te 

unilateral control or, theoretically, allow the withdrawal 

o f !\O ver n men t su p e r vis ion al t 0 9 eth e r • As t 0 the ne w p r i ci n 9 

provisions described below, one has to stress,jf that their 

object is to proscribe governmental approval and disapproval 
( 

powers only. 

90. 

The, United States policy for international aviation 
\ 

See "President Hal ts Grand Jury Antitrust Inqui rylt, 
Aviation Week & Space Tech. at 36 (Nov. 26, 1984). 
T fi e B r i t i s h Cn r e a p pro v e d the 1 0 w far e s a ft e r the 
U.S. Justice Oepartment gave, upon Reagan's orders, 
its assurance that ft would not prosecute British 
afrlfnes under U.$. antitrust laws. Id. at 30 (Jan. 
7, 1985); "U.S.-U.K. Accord'on mes". Fli9ht 
International at 5 (Jan. 12,1985). 
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15 designed to "provide the greatest possible benefit to 

travellers and shippers".91 A major delfneat10n in this 

scheme has been to "crea te new and greater opportunities for 

fnnovative and competitive pr1c1ng".92 To achieve this 

end, the 1978 American Policy aims to develop "ncw bilateral 

procedures" to encourage a more compet1t1 ve reg1me for 

fixing scheduled air tariffs.. A1so, the charter priees must 

continue ta he competitive. The re for e , far es, rat e san d 

prfces "should be determined by individual airlines based 

prfmarily on competitive considerations in the marketplace';. 

The accent i5 hence on bilateral pricing and no reference 1s 

made to the desfrâbtlity of harmonization - or to any 

benefit Of multilateral1sm •. 

The new prtcing system has led, as will be seen 

below, to radically different bilateral tariff provisions. 

These provisions, however, must be read in the eontext over

a11 of a different regulatory and operating environment. In 

other words, they should be examined in comparison to that 

establfshed under the Bermuda l principles which. in fact, 

governed most of the American bl1ateral relatfons. 93 

91. u.s. POlicy for the Conduct of International Air 
Transportation Negotiations. Aug. 21, 1978, 14 Weekl;: 
Composition of Pres1dential Documents. 

92. Id. "Introduction". 
"" 

93. For the comparison, see supra, Section II. 
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Without this new environment. insistance on low tariffs 

could, ft was argued, only result in greater, not less 

governmental ; ntervention~ 

The me t h 0 d 5 fOI' cre a tin 9 th 0 sei n nova t ive p rie e s 

are addressed only fndirectlYJ ff at al1. Until the signing 

of the Unites State$-~~etherlands Protocol in March 1978, a11 

scneduled prfcing had be.en subject to the approval of both 

the origin and destination countries. This Protocol 1ntro-

duced what 15 cal1ed "country of origin" pricing control for 

scheduled services. Subsequent lfberal bilaterals presented 

a IIdouble (or mutual) disappro\l'al system; more recentlYJ 

further changes, using these fundamental co~fguratfons, 

were generated. It shaulé1 be noted thô't, except for changes' 

in speci fics, the terms of these l iberal agreements are 

basfcally consistent. Thfs 15 p,.obably indispensable if the 

Americans desi rad to create a h.omogeneous network of 11bera-

iizatfon. FinallYt to consider the modern provisions in 

the i r context. one has ta remember that these cl au.ses 

commonly apply bath to internat-ianal scheduled and charter 

air services. 
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The New Pricing Clauses 

Definition 

Most of the United States liberal bllaterals deffne 

the term "priee lt as "the Fare, rate or priee and its condi-

tions or terms of its availability charged or ta be charged 

by an airline for the public transport of passengers, 

baggage and cargo (excluding mail )",94 Sorne agreements 

add to this definition the following words: 

airline) and or its agents .•.• 1195 

If •• , (by an 

The definition in the Agreements with Belg1um, 

Jot;.dan and Thailand is somewhat broader and contains the 

for services ancillary to carriage 

carriers and "amounts~ charged by 

1 charges and conditions 

---.---J -of traffic offered by 

~ a1rlines to air transportation intermediaries", l t i s 

o 

signif1cant to note that the reference to "air transporta

t ion i nt e r m e dia rie s " ma k e s f tel e art h a tif 0 r cha rte r 

operations, the definition of priee only ineluded the 

wholesale priee charged by tAe air carrfer to th~ charterer 

94. 

95. 

See, e.g., German Protocol, Article 6(2); 
Protocol, Article 6 (1). 

-'-..-

See, e.g., V.S ... Fiji Agreement, Article 1{G); 
Protoco', Article 6(11). , 

Belgium 

Jama1ca 
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(1ntermedfary), but not the retail priee charged by the 

charterer ta the public. 

Country of Origin Pricing System 

Und e r th i s far m 0 f P rie i n 9 , the r,e 9 u 1 a t 0 r y 

authori ty of the country where the traffic and service 

or1ginate has 

tari ffs fil ed 96 

sole 
, 
by 

powe r to 

national 

'" 
approve or 

and foreign 

di s approve 

carriers. 

a11 

In 

other words, the country of origfn has exclusive control 

over the fares, for those persons purchasing one~way or 

round-trip tickets for travel commeneing in that nati<>n t and 

tariffs can ooly he disapproved by the aeronautieal authori-
/ ~ 

ties of the countryl where t~e traffie begi ns. 

There was a l'ri or example for th; s bas; s. Country 

of origin pricing waSt in effect, a mutual practice govern

fng international non-scheduled air services. 97 Seing 

point-to-po1 nt, usual1y round-trip operations, the 

96.'1 As to tariff fl1ing requ1rements, all the l1beral 
bflaterals state, inter alia, that: "Each Party may 
require notiffcation to or f111n9 with its aeronau
t'lcal authorities of priees. ..... Thus, filfng 
re~uirements in the li~eral system have b-ecome 
permissive (see the word tl may ") rather than compul sory 
as 1s the case under Bermuda 1. See also supra note 
74. 

97. See supra, Chapter V, Section IV. 

, _ A , 
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country of (transfent) destinat)on ordinari ly- had no major 

interest in the priee levels applied at 1east until 

t,r a f fic ; ne qe a se d t 0 

flag carrier's fourth 

a degree which menaced its scheduled 

freedom traffic. Even then, the 

1nterest in encouraging inward tourism was often a domina~ 

ting element. 

The pertinent bl1aterals have no definition as such 

of a country of origin pricing system. the purpose being 

de c l are d rat h e r f n the lt sr 0 f the cl a use. T h i sis bec a use 

the term itself rarely appears. Instead, the praetice is 

conferred as a derogation fram a general practice and not as 

a commencement point: 

"Neith€r contracting Party shal1 prevent 
the institution or continuation of any 
fare or rate or any wbolesale or retail 
priee which is proposed or offered by a 
designated airline of the other contrac
ting Party, except where the first point 
on the fti nerary (as evidenced by the 
doc ume n tau th 0 riz i n 9 t ra n S p 0 r t a t ion b y 
air) is in the terr1tory of the r1tst 
contracting Party, unless other~âse agreed 
by the contracting Parties .... " 

As evident fram this clause, each contractfng government's 

disapproval powers are confined ta tar1ffs offered or 

proposed by the ather P-arty 1 s ai r carri ers, when the 

If'; 

passenger r S (etc.) itinerary starts in fts terrftory. The .,.. 

limitations on such disappr-oval powers tnus refer only to 

98. German Prot.ocol, Article 6{ep; Netherlands Protocol, 
Article 6(d}. 

,- -, 



, , ' 

538 

priees of the other Party's airlines - a combined result of 

the derogation method of expressing the control and of each 

cou nt r y , s r ete n t 1 0 n 0 f -i-O ver e f 9 n ty 0 ver 1t s des f 9 na te d 

afrlfnes. Meanwhile, the powers extend (as already noted) 

to round-trip tra'fffc originating in the home country. 

F f Tl a 11 y , i t s hou 1 d no t b e for 9 0 t te n th a t th e cl a use a pp l ; es 

equally ta scheduled and non-scheduled tariffs. 

1 

" "Double" or '~tt1utual" Di~approval Prief"g System 

t>i'" 

Where a double di sapproval agreement 15 in effect, 

no tari ff m,ay be di sapproved or prevented from ga1"9 i nta 
<J 

eff-ect without the prior accord of both of the cQntracting 

Parties .. A q.uestion may be fmmediatèly rai sed whether de 

facto thfs system of prfcing retains any form of governmen

têtl intervention in international air tariffs. It appears 
" 

that s1nce 1ts introduction in 1978 (i.e. in ,the United 

States-Israel Protocol)' mutual agreement has never been 

reached ta di sapprove a tari ff. The grounds for govérnmen-, 
ta' intervention, as wf1l be discussei later, are very 

narrow,99 and mutual intergovernmental agreement is fndeed 

ha rd to ach1eve. 'One may therefore argue that this new form 

of control f~ in practfce very clo,se ta "market control" -

\ 

99. Seé infra "Criteria for Intervention q in this Sect1~n. 

,. 
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if in fact market eontrols exist in inte'rnational air 

transport. 

P'ractfcally speaking, the mutual disapproval rule 

mdy mean .~'.total freedom for airlines to set their, priees on 

the basis of the forces of the marketplace".100 This 

system 1s apparently in favour of the American bal ance of 

payments, and promotes tourism and business travel as 

a1rlines can charge priees of their choiee. even in Foreign 

o rJ 9 1· n a tin 9 ma r k e t s . 

Simitar to country of origin clause. th~' dual 

disapproval provision 15 in~crlbed in the frame of prohibi

tion of dis-approval rath-er than a demand to app-rove. 
-----

Therefare. whfle e,ach • contractin9 Party may requ1re all 

fares and r"ates ta be fl1ed by the ot"h.er Party·s deslgnated 

carriers. :& 

nNeither Party. shal1 take unilateral 
actton ta prevent the' inaugura,ticn or 
continuatfon Of fares. rates or pric~s ~r 

. the rules goverrrfng their avaflib11fty 
that are contafned 1n tarfffs filed with 
it,by,the desfgnated afrlines of either 
Pa rty fa r' sche du 1 éd or cha rter' air trans
por~'atton. be~wn the territorie$ of the 
tWQ Parttes.~ • 

, 
This means. for a 11\, third artd foutth freedom air services. 

unilateral disap.pro-,val 'of t'ar1ffs filed l}y either !>arty's 

. . 
100. HaanappeJ, op.. cit7~' n~te 1'6, at '14!L 

<i-. 

i OLS e e f e. 9 • "~ US - l s ra e l p' rot 0 col fAr t 1 cl e 6 { a )>> (d). 

, .' 

,. . 
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carriers is not permissibie,.,102' 

.~ It should also be noted that certain criteria must 

be utfl1zed before even a mutual determination to dfsapprove 

may De taken. As will be shown below, these criteria are 

h i 9 h 1 Y s u b Je ~ t 1 ve • 103 Con s e CI u e n t 1 Y , u t i Uza t ion 0 f the 

control depends primarily on the philosophies of t-he 

contracting Parties. The more "liberal element" pred.omin:-

àtes in th f s system of prfcfng. 104 

In case the a e r 0 na u't i cal auth.orftfes of one 
, 

c,ontrac t f n 9 Party are,dfssatfsfied ~ft~ a priee or proposa 1 , 

they may so notffy the aerona-utical a u t·h 0 rit i es of the other 

Party and request co~sultatfo.ns. Untll there is agreement 

ta dfsapprove, however, the -priee may go into ' or remain in 

e.[fect. In fact, any filed priee may enter into effect with 

the minimum of formality. This. of course, deviates from 

the more ffrm needs of the ddub1e approval system wh~re one . 
Party may veto a proposal. If consultations 'are tnen hefd 

102 
l 

As will be seen in the nMatching" and IIPrice ~eader .. 
sh1p" subsectfons below, ~the (sovere1gn) rfg·ht· of 
d1sapproval 1s in some cases wa1ved also for s~rv1ces 
by third country afrlines as well as fot" servfè:'es of 
the two Parti es 1 carrj ers beyond the other Party 1 s 
terri tory. 

103. See supra note 99. 

104. 
, 

Harbfson, ~ibera1 Bilateral AH,re,eme-nts of the United 
States. ,unpu-61fshed tfjesfs~ Mc 1.0 Uni'/ersrt:Yàt' 82-84 
(Nov. 1982). 0 

, • "1 ' 

" r 
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between the Parties, the priee may not go into effect until 

agreem~nt is achieved. , 
It seems that both the double disapproval and 

~ 
,country of orig1n systems can engender legal 'problems under: 

n a t ion a l 1 e gis lat ion" i n s 0 far a s' wa ive r 0 f s 0 ver e f 9 n po w ers 

is neeessary.105 It should, however, be remembered that 

whereas under the doubnle disapproval system tarift's must be 
i 

disapproved by b.ath contracting Parties, the cQuntry of 
'. '" 

origin disapprov~l 

disapproval. Thus, 

ru 1 e a 11 0 W sun il a te ra 1 go ver n m e rt t a l 
.~"" . 

for those 'who desfre" to keep sorne form 

of governmental tari ff di sapproval power, the country of 

prigin system seems, to some extent, more r~alist1c than the 

"-double disapproval system. 

Matchi~9 and Priee Leadership 
.. 

Under both the country of Orlgin and mutual," 
o , 

disapproval regf,mes, several further Gompetitive ·5 

may be built in; , the se are dfrected both r ncreasing 

competition in the bilateral markets a~d exp,anding the 

105. 

, ' 

In fact, the total withdra'wal (albeit by mutual 
" consent) of unilateral power tQ suspend a prfee 

created problems even fOf the US. See Hear1ngs on S. 
3363 Before the Subcommitte'e on Aviation of the Senate 
Comm1ttee on Commerce, Scfence and Transportation, 
95th ·Cdong., 2'nd Session, at 124-147 (1918). 

., 
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longer term thrust of the bilatera's into, a system which 

will permit a form of multilateralism in pricing through 

aggregation of bilateral agreements. ro this end, varfous 

matching and combinatiOn(A of 

ex is t •. dep,e) i n9 

! i ) 

i 

Matchir 

'. 

p r i~~-_ l-é a der shi p provisions 

.agreemen( 

Matching, or "meeting", priees implfes for example 

that no tariff filed by any a1rline, including a third 

country airl ine. may be unilaterally rejected by either of 

the two Parties where ft i5 set at sfmilar priees to others 

offered in the market, or under "substantially similar terms 

and conditfons ll106 permitted for other afrlines. 

Although there. has been no clear explanation of what fs 

meant by· II su bstantially si~ilarll.107 several lfberal 

bilaterals provfde that conditions concerning routings, 

connections and afrcraft type shall be re9ard~d as substan-

106. US-Germany Protocol. Artfcle 6(e). 

1 0 7 ." 1 t s hou 1 cf ben 0 t e d th a t the U 5 1/ M 0 de 1 0 0 U b l e 0 f s -
approva1 C.1aùse" only provfdes for "identical or 
s1m11ar", but this wording 15 not in practfce gener
a11y used". For the Model Clasue. see ICAO AT 
Conf/2-WP/ll. 
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tially similar. 108 

These provisions usually relate to "direct, intra

line or interlfne routings". Bear1ng in mind that matchfng 

1s a less radical version of priee leadership, as will be 

seen below, sorne agreements with this provision also allow 

that "sympathetie 

rates and priees 

con s ide r a t'; ~n 5" 0 f non - mat chi n '9 

proposed bl designated airlines -, 

fares, 
, 

! ; . e. 

des i 9 n a te d bye i the r b i 1 a ter a l Par ty ) 5 hou 1 d b e 9 f yen wh e r e 

suc h far es, rat e sor prie e s are nec es s a r y t 0 0 b t a in" e f .4e c -

tive and non-diseriminiHory market access". 

In fact, there are two main ca'tegories of route to 

which such match1ng provisions can apply. Primarily, they 

rel até to' thi rd and fourth freedoffi:,' routes between the tWQ 
/' 

eontraeting Parties for operati6ns by the airlines of third 

countr1es. This is generally accompanied by a requirement 

for reciproeity, Le. before ,the airlines of such thfrd 

eountries may be granted match; n9 ri ghts they must al so 

offer them to the respective a1rlines of the two bilateral 
1 

partners. 109 Hence even' 1 n the, l' m 0 d e l Il bflateral 

agreement with . ---- ' Thaf 1 and, ~f'lich has no such reciprocity 

req'ufrement built into it, the accompany1ng ~lemorandum. of 

108. US-Belgfu~ Proto~ol t Article ( 6 ) ; 
Protocol. Article 6(5). 

US-Jamaica 
1 , 

109. See, e.g_, US-Israel Protocol. Article 6(e). 

t j 
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Understanding contains this limitation. It is hard to 

bel f eve that a government woul d be p repared to gi ve 5uch 

unfettered access ta 1ts market for a third country airline 

wlthout requlrlng ~ro q~O such as rec1proclty. 

, In addition, provision may also exist for 'matching 

by airl1nes of either of the tWQ Partie,g in fifth freedom 

markets to or beyond the oth/r P~~.!y,'s territory. Thus, the 

United States-Germany "Pricing Art;cle.'~, coneluded; 

"Thfs paragraph sha11 apply as well to 
fares, rates, priees, and conditions filed 
by designated airlines. of onè eontraeting 
Party for fts operations between the 
territory of the o-ther coneractf~qoPa'rty 
and any pOint 1n a third country." 

. -. 
Here, again, the third country involved 1s likely ta require 

a qu1d pro quo: 

(ii) Priee Leadership-

f 
The prfnciple of priee leadership 1s enti r.ely new 

\ 

to aviation; its practical impact is much broader than 

match f n9. NO definft10n exists of the term, nor does ft 

\/' appear in the liberal agreements; like most other pricfr'lg 

- elements, it arises by mutual ~xclusfon of sov~rei9n 

ri9hts. 

From the r~9ulatory vi ewpof nt. the provisions 

110. US-Germany protocol. ,Artfcle 6(e) • 

. ,"'":1-
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~. 
\. 

9 ra nt e d for p r 1 cel e B dé r shi par e sim i 1 'a r t 0 th 0 s e for p ri c e 

matching; in this case the ab11ity 15 granted. not only to 

offer the same tariffs as primary (i .e. 'third and fourth 
1 

freedom) carriers but actually to undercut them. Leadership 

thui di ffers From match; ng in that tariffs may actually be .,,' 
und e r eut 0 r .. 1 e d Il : ( a ) b Y the air 1 i.n e $ 0 f th i rd COU n t r f e s 

in markets between the contraeting Parties; and (b) by the 

afrlfnes of the two Parties on respective fifth freedom 

routes. i.e. involving a third country.lll 

Indeed. this revolutionary new concept is an enor-

mous deJ:larture from traditional pricfng ...... , . , . ' 
polieies and f e-w 

countri es have knowi ngly ondertaken to permi t pri ce leader

ship. The concept 1S, therefore, easily overlooked in those 

cas es wh e re i t a p pl f es: 

"Nefthe'r Party shall take unilateral 
action to prevent the inauguration or 
continuation of a priee charged or 
propased ta be charged by: 

(a) an airline of either Party-or by an 
afrline of a thfrd country for inter

. national ai r transportation between 
the ter rit 0 rie s\ 0 f the Par t i es, 0 r 

(b} an alrlfne of one Pa'rty for fnterna
tional air tran~portation between the 
terri tory of the other Party and a 
thfrd country, including in both 
cases transportation on an 1nterlfn~ 

111. In such cases, the on1y gov.ernmental f.n-tervent1o-o 
permfss'1blé, is subject ta the criteria ,sèt out 1ft the 
prfcing artfcle. Sèe sdpra note .103. , 

.. 
- , .. ~ ; 

, ' ~, 
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or fntralfne basfs. tlI12 

In th1s regard, ft is signif1cant to note that the model 

~ntry of origin clause 1s 'sfmilarly w...orded •. but with the 
-

necessary retention of powers over third freedom priees. IJ 

G e n e ra ,1 P r i c f n 9 C l a use 
" 

One of the most crucial innovations in the literal 

b i lat e ra 1 sis th a t the y nQ' 1 0 n 9 e r r e fer t 0 the 1 A TA Ta ri f f 

Coordinating machfnery. Instead. the pricing clauses are 

generally prefaced by an agreement that both. Parties shall 
'i 

enco~ge fndividual afrlines te develop and implement, 

e.g., innovative or competitive fares, rates and priees. 

These levels sho'1,11d then be based on "commercial considerat-

fons" or in some bilaterals, "primarily on commercial 

considerations". 

This, however, does not mean that these agreements .. 
pro h i bit the U ,s e b y des i 9 n a te d air 1 i n e s 0 f the 1 A T A rat e -

making machinery. An examfnatton of al1 1iberal bilaterals 

r e ye a 1 s th a t non e 0 f the m con t a i n san a c t-u a 1 pre c 1 u 5 ion 

against the use of suc,h, a machinery. The German Protocol is 

unique in 1ts direct reference t~ continued use of IATA 

Conference machfnery in drawing up tariff proposals for 

112. S e e 1 9 8 0 M 0 d e l C 1 a use • 0 t . .c i t. , 
US-Thafland Agreement, Art1cle2{31. -

" .. 
note 107; 

< , 

.. 

, : 
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subm <)s;on tb the Parties for approval,113 One can, 

therefore, conclude that the use of the IATA pricing 

,machinery, for all other liberal bilaterals, - seems ta be 

implfcitly allowed~and this opinion is specifieal1y coryfirm-
... 

ed by provisions under the United States-ECAC Memoranda of 

Un~erstanding on North Atlantic air tariifs. 114 

Criteria for Intervention in Airline Priein~ 

There are normally three criteria upon which 

governmental intervention in the price levels 1s agreed in , 
liberal markets as exceptions ta the non-intervention 

provisi'Ons. 

( a ) 

(b) 

( c ) 

These are limi.ted ta the fQl1ow;ng: 

prevention of predatory or discrirn~, 
atory priees or pract1cesi 1 

protecti on of consumers 
whieh are unduly high br 
due. ~o fff abuse of 

, 

f 
,/ . 

rom /p r 1 e e s 
r e s 't rie t ive 

a d ~ min 'a n t 
PAS,2~t,on; and 

.fp rot e ~t ion 0 f air 1 i n e s f rom p rie es 
whieh are artificial1y low because of 
direct or il1<prect subsidy or 
support. 

113. US-Germany Protoeol, Article 6(e); 
Singapore Agreement, Article 10(c). 

see also the US-

114. See infra Section IV. 

115. Sorne agreements, however, use the word IImonopoly 
power", see, e.g." German rrotQc~ Article 6(a); 
tletherlands Protocol. Article 6(1). \, , 

.. 

, , 

. , 
, ,'" 
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Each of these three criteria contains elements 

whose specifie meaning has never been bilaterally agreed. 
1 

Interpretation 1s therefore highly subjective, even after 

more than seven years of the;r operation. 

rf there 1s agreement between the Parties that any 

one of these cri teri a can be appl i ed to a fi 1 ed fa re, rate 

or priee than e.g. "best efforts" are to be undertaken to 

prevent the coming into force of such levels. In all cases, 

procedures and timetables are provided for consultation in 

the cas e crf 0 nec 0 n t ra c tin 9 Par t y exp r e s sin 9 Ji ; s sa t i s f a c t ion 

wfth the filed tarfff. 116 In this respect, one has 

always ta remember that the liberal scheme explicitly 

excludes arbitl"ation in prfci(lg disputes in any way which 

could lead to external judgements on price levels. 

( 
The S tan da rpt for e i g n Far e Leve 1 ( S F F l ) 

l' 

SFFl was introduced by the Internatïonal Ai 1" 

Transporta' on Competition Act of 1979 as a ·direct counter" 

part to th domestfc United .states "Standqrd Industry Fare 

Lével' (SIF' \" 117 ln snort, wfthl n the 'zone of 5$ above 

~ 1 

116. See, e.g., US-Thafland Agreement. Article 12(1). 

117. CF. The Standard (ndustry (i .e. domestic F~re Level 
SIFL) of Section 1002(d)(4), (6). (7L· The SFFL was 
based upon fares in effect on Oct. 1 t 1979, exc~pt for 

\ 

- 1 

• 
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the S F FLa n d 50 t bel 0 W , a i rt-i n e s are f r e e t 0 adj u s t far es. 

It sh-ould, however J he noted that the SFfl must be per1odi

cally adjustecf: in the case of fuel cost changes every 60 

days, and for other cost changes, at least semi-, 

annucllly.118 

The SFfl affects -liberal bilate,rals in two ways. 

Fi r st 1 y) ,u n der cou nt r y 0 for i 9 i n sc he du l e d p rie i 'n 9 reg i me} 
\ " 

the r e may ben 0 dis a p pro val by the Un·; te d S ta tes 0 fan y far é 

o f A.me rie a n - 0 r i gin wh i chf a l 1 s ~i th i n the S F f L ban d . 

Secondly, it limits the abflity of the United States ta 

control priees affered by American 
1 f( .. 

car rl e riS 1 FT l i mit e d 
l _ . \ 

designation Utran~it1onal mar1<ebs". Hence, while the United 

States may seek to campel a sin91e designation Amo.rican 

carrier to offer more competitive fates, this power is' 

1imite"d by the automatic approval zan~s of tRe SFF.-l. 119 

Also, it should be noted that in mutual disapproval m~rkèeS. 

the SFFL has no application~ as any right to take uni1ateral 

action 1s w,aived. 

(continbed from previous pa~e) 
markets with as much as 25% of total traffie carried 
by U.S. carriers in foreign air transportation. . 

: 

, " 

\. 
\ 
\ 
1-

\ 
118. See International Air Transportatio'n CompetftiQn Act, 

Section 24 (Section 'l002(j), (7), (8), (9) of th~ ( 
Federal Aviati'on Act of 1958). ~ 

119. In other wo~ds, under US law. the CAB was obliged ta 
approve them. 
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Priee Flexibility Within a Band , 

As evident from the above-mentioned prieing 

methods, fndividual markets have developed their {)wn vartety 

of different forms~ reflecting special needs and eoncern$. 

None of these, aloné, pffers the scope for general adoption. 

In band pricing' (Le. zone of reasonableness system), 

however, a more general1,Y acceptable formula may have been 

discovered. 

f di f fer e n t p r ici n 9 s che m€ s, ban d , A,$ 

pricfng does not preclude the use of any other variation in 

b il a ter a l ter m s - wh eth e r i n mat chi n 9 Il e a der shi P 0 r c. a p a -

city, designat_ion and routing contro.1s.:, In other words,' 

r'ather than exfstfng as an indep-endent style, it can occur 

f n any bil atera 1 form. 

The United States-Philippine Agreement contains an 

1nteresting comprom1se on full 'pricing flexibllity which 

a1$0 employs the SFFL. It provides that, within an agreed 

priee band, a mutual disapproval pricing regime will apply • 

'B el 0 w the 1 0 w e r li mit, cou n t r y 0 f 0 ri g i il ru l e' seo m e i r'I t 0 

e f f e ct. 120 T h us, , th e Ag r e e me nt p te e 1 u des th e Par t f e s 
. ~ 

From unilateral priee inter,vention "if the priee is equal to 

120. See Article 12 of the US-Philippine Agreement. 
~ 

,; .... , 
,,' 
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or greater than 80t of the appr,~pr{ate index fare leval as 

deffned in Annex II".I2l This, means: the.re is a mutual 

dis,approval rule upwards from the index farf! and downwards 

to 80't of the index· fare. At the same Ume, for fares 

d r 0 p pin 9 b'e 1 0 W 80% 0 f the 1 n <te x far eth e r e i sac 0 u n t r y 0 f 

origin disapproval rule. 1-22 

Witfi~ respect to the Untted StatesJBarbados Agree-,.. 

ment, the passenger referencé- Fare 15 again determined by 

reference to the SFFL • .The band covers priees between 115% 
/ 

and 40% of the 1 "base normal ec onomy fare lt
•

l23 Thus, 

within the band a mutual pricing disapproval ru1e app11es. 

~utside thè bands however. a dual appr'oval .rule app1ies. 

It 1s worth noting that the first formal addpt10n 

of a band concept was 1n the United States-China Agreement 

of Septe,mber 1980, representing therefore a compromise 

between conservative and liberal philosophie~. However, the 

main difference in pr1nc;ple 'was that, in the Chinese Agree-

121. Id. (Para.' 2). Annex II stated that the level would 
bethe U.S. SFFL as of Oct. 1, 1980, subject to future 
cost-based adjust'fent at least four times yearly,_ 

122. Id. (Para. b); Wessberge, "Prospects for Internation
alA1r Transport Utider ppen Competition", 43 IrA Bull. 
at 1083 (Dec. lS, 1980). 

123. United- States-B.arbados 
12(S)(a), (i). 

Agreeme'nt, Article 

, 
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., 
> ' , < 

, ment» the index fare 1> to b,e e.stabl-ished by a9reement 

b e t w e e n the t W 0 p à' r t i ès, rat h..e r t ft an ... b e i n 9, b-a s ~ d,on the 

SFFl.1 24 

It is hfghli probable, t~at_ the United St.ates will 

continue following these lines in future negotia'tions, with 

the main variant likely to be the chotce ef index p-Qint. As 
, '\ 

1t stands, the SFFL is not a totally, satfsfactory re-ference 
~ ~,~ 

'as, .only American carrier costs are ùsed in the contfnuous 
, \ 

updating process; neither is ft appropriate that the 

casting methodofogy us'ecf should be- enttrely .unilaterally 

determined. 

F1nally, if the price band conC'ept proves in fa~t 

f t 0 b e m 0 r e w i d e.1 y a c cep ta b le, the r e ID a y we l l b e val u ~ i n 

bilatiral or multilateral ~ormulation of guidelines for 

establishment of the fare index,. which would remove these 

drawbacks and permit coordination betw.een routes. There-

fore, the fare band system, as will be Seen in the fOllowing 

section, would subseQucntly also be used in the multilateral 
l" 

US-ECAC North Atlantic tariff agreement. 

To concltIde this section, it 15 significant ta keep 

in mind ttiat the United States 'belfeves "thatomodern air 

transportation has proved itse1f to be quite adaptable to 

124. P,pr full_details, see Harbison, op. cit., note 104," at 
,192 et se g. 

, . 
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regulation by ,the marketplace. and that (the Ame:ri~ans) as 

regulatQrs rely incr-easingly on com~et;tion to 

-promote the c,ip,Ublic interest".125 ln fact, the next few 

years w'fl1 S,hfW ~het'her there has- been a similar "mo der'n1za-
, " 

.; tion" Cif ,thé lattftudes of nations towards retairring sover-
1 

eign con,trol \ ove-r :ommercial aviation in thefr airsp-ace. 

Pre li mi na r y ~ i 9 n s , . ho w e ver, are no t c on vin c i n 9 . P rie e 

control has long béen regarded as a clear exercise of sover- .. , 

eignty an'd ~i11 n<ct be lightly' surr.endered unless sorne 

durable national benefit ensues. " 

SECTION t,V, ,- THE UNITED STATES - .ECAC M,KORANDA Of UNDER

STANDING ON NORTH A-T'LANTIC PRICING , 

,'.', ln the early 1980,stl}, the severê financlal blood-

b a UlS .a n d i n 5 ta b i1 i ty in p ri ç i n 9 0 n th e Nor t h At l an tic f the ' 
l , 

contir'luing threat of the CAB's finalization of the IATA Show 

Cause Order, ,and the proliferation of United States liberal 

bilaterals had m,ade many air carriers and governments on 

bath sides of"the ocean (but particularly in Europe) 

seriously concerned. 1 n m f d - 1 98 1, ta 1 k s s ta rte d b e t w è e'n 

Ameri can and European a vi at i on au thorit i es ( under the 

. 1 

125. 
/ 

CAB IATA Show Cause Order, (~ cft. t note 41 J 25840, 
25'842. \, 

, , ' 
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auspfce-s of ECAC}126 whfch would eventually lea-d to the 

first United States-ECAC Memorandum of Understanding on 

North Atlantic air fares. Th i s Memorandum was in force 

between AU9ust 1982 and February 1983. It w.as then super

seded by subsequent memoranda, the second being in force 

between Febr-u8!'Y and November 1983 and the thf rd between 
\ 

NQvember 1983 and November 1984. The fou rth Memora n dum 

whfch 1s now in force expires OR April 30, 1987 1.27 
- ' 

unless the Parties have agreed in writing by October 31, 

19a6; to continue' ft after the expfrati'on date. 1lS 

The transatlantic fare agreemen't was wfdely - , 

welcomed. It was described a6 a "unique developm-ent in the 

.' , 129' h 1 st 0 ry 0 fin ter n a t i Q n a l a v i a t t () n Jt • • The - Un 1 te d St a tes 

126-;- See Wessbergh "Mul tilatera1 Arrangement on Fa-r.es 
bétween th~ tt.S. and a Gro:up of ECAC Countries", tTA 
Bull. at 1 (May 19, ,1982); Hei1bronn~ Regulat'in9 m 
Set tin 9- 0 f S che d u 1 e d 1 nt e r, fi a t ion a 1 if,&; i r > F ~ r es, 

,unpublfShed thesis, Austral1a,o\.at 150 (1983). 

127. See IIU.S •• ECAC Sign Atlantic Fare Pact", Aviation 
Weelc __ StàCe Tech. a t 33 (Oct. 22, 1984 L; "O. S. ~ 
E,uroPëan:arriers Exte·nd Agreemen.t ()n North, Atlantic 
Fares", id. at 31 (Aprfl 31, 1985). - .. 

128. Arti-cles 8, 'and 9 of the Memora'ndum. At present, 16 
ECAC States are Party ,to the new agreement: Belgium, 
Denmark, Fi,nland. France, Germany, Gr-eece, Jreland, 
Italy. Nethérl;ànds, Norway. Portugal, Spain, Sweden, 
Swi,tzerland, UK and Yugoslavia. 

129: EC~C Press -Release,- -No. ----- -.-.;;;.~ ~~....;.....;~ 
S4E a t 2 (May 5, 1982 ), .... .. 

" 
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sees the compromise as cQof1rming the developrnent of its 
• 

fares policy, which 1s one of the keys to deregulation. In 
~ 

this regard. McKinnon (Chairman of the "sunsetted ll CAB) 

greeted the agreement as a 'Imilesto.ne fn interna.ti'onal 

aviation relations and has the potential for sJgniffcan,t 

consum~r benefits. For the first tinte. air Fares to a vast . . 

region of the world will reflect the forces of a marketplace 

significantly unfettered by government tl
•
1JO On the other. 

, han d , the Eu r 0 p e an co IJ n tri ~ seo n s ide r th a t th i "s ~u l t i 1 a ter a 1 

approach reflects a measure of sOlidarity wh1ch 1s the goal 
~ ~ 

of ECAC as an institution and which was achieve.d despite the 

conflicting, interests 'Of the member States. Even IATA 

hafled the pact as a IImost 5ignifitant breakt~rough •• ~that 
• , 

should help restore a badly needed measure of stability to~ 
" 

Nor th At 1 an tic ma r k et" . 1 3 1 

The four Memoranda only apply to scheduled ~Jo"rth 

Atlantto.e passenger fares and éondttions' relating thereto 
, . 

(except agency commission rates) • . It i5 possible that a 

fut~re agreement may al sa . apply to North At-l ant1c cargo 
o 

, (co~tfnued from pf'evious' page~ 
quotfng Erik Willoch, (CAC Presfdent. 

130. Cited, in Feldman. "US' - Not Enthus1astfc About ECAC 
Agreement", Air Trapsport W.orld at29 (Oct. 1'982). 

131. Speech delfve,.-ed -Dy HammarskjQld to the Trfe-nnia1 
~eeting of ECAC in Strasbourgh on June 8,,1982. 

, -
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, 
rates,,. but it 

f 
is unlikely to encompass North Atlantic 

passenger charter fares. This 1s mainly because the United 

States has always refused to (nclude charter operat1ons 

und e r \h e u m b rel 1 a 0 f the M e m 0 r and a, sot h a tilt h e 5 e 
~-

'independents' can continue, as they have in the past, to 

operate with a minilJl'{Jm or government oversight and 
'Ij 

regulation".132 

Tne essence of the Memoranda i s ta create zones of 

pricing flexibil,ity (zones of reasonableness) within which 

governments agree not to interfe\e with tariff determina-

'" tion. This means that Parties to the/agreement will automa-

tically approve fares filed by the carrier of anothre Party Ir 

which are withi n the speci fied pricing zones .133 Outsi de 

the zones, applicable bilateral terms are in force, i.e. 

d 0 u b l e / d u il l a p pro val ( Ber m u d a 1 --ty p e a 9 r e e men t s ) , do u b l e / 

dual disapproval or country of origin disapproval (liberal 
1 

agreements)'. Finally, the pricingyones function on routes 
, ' 

between the United States and the ECAC member State Parties, 

132. Speech delivered by Trent, U.S. Ambassador to [CAC, to 
the Aviation Club on October 18,1983. 

133. See Articles 2(3) and 3(1) of the current Memorandum. 
See also, Haanappel, "Deregul ation.,of Ai r Tra,,\sport in 
North America and Western Europe", in St~,?m van's 
Grave~ande & Veen Vonk Eds., Air Worthy, Liber 
Amicorum Diederiks-Verschoor at l0r!1985). 
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J but are not appl fcable amongst ECAC States. 134 

Th~se principles lead one to say. that the ECAC .. 

United States compromise is a multilateral pact on prin-
. 

ciples and a bilateral agreement on t~ specifics. In other 
.:, , 

, 1 

words, whereas the general pri ncipl es are agreed upon multi-

lateraly, exact "reference fare levels" and the breadth of 

the "zones of reasonableness" for different classes of 

service are determined between the United Sta,tes and each 
t 

fndividual partfcipating ECAC member State separately. 

There fs, rl-owever, one major resérvation in the scheme which 

is designed to ensure that the agreement does not affect 
-

"matching" provisions 135 in' force under ey;sting 

b il a ter a l sor arr a n 9 e men t s': 

m os t 

134 ; 

-
"Nothing in this Understanding shall be 
deemed to affect i,n any way the treatment 
by Parties, under exfstfng bflatera1 
agreements or arrangements: of fares 
fntended to match fares fn effect6betwèen 
the terrftories of the Partfes. u13 / 

As far as pricing procedures are concerned, the 
\, 

signi ffcant achievement of 
, 11 

1 ~ 

the a gr e e men t. f s the 

Id. Article 1(c) and (d). In this rj!gard, it is 
Tiijortant to note that ECAC is currentl."..considering 
the possfbi 1 ity of drafting a new agreement on fares 
that wou1d replace the 1967 ~CAC Agreement that 
governs current European airline fare policy.·· See 
Aviation Week & Space Tech. at 36 (Jun. 24, 1985). 

135. See supra, Section III. 
, ... 

136. Article 2(4) of the current fotemorandum. 
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inclusion of the provision that: 
( 

" ••• no Party sh'all make participation in 
multilateral carrier tariff coordination a 
con dit f..o n for a p pro val 0 f a ny far e • no r 
shall any Party prevent or re·quire parti
ci pat ion b y a ny car rï e r i n 1 ff c h II)trrt\i
l atera} ta ri ff Co}~~d1ffa-t\On, Il 
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A s ev; den t f r ,0 m it s w 0 rd i n g. th i 5 P r -0 vi s ion n e it h i r r e qui r e s 

nor forbids airline participation in multilateral tariff 

coordination. It nevertheless binds both the Uni ted stàtes 

and ECAC member State Pa,A"'t1es to ensure that no legislative 

or -administrative movls would be made by any of th~m to 
~ 

prevent, ?r .in any way lfmit, multilateral iariff coordina

tion by a.irlines. Although IATA ratemaking machfnery is not 
.., 

specifically mentioned, the generic term II mu ltilateral 

carrier tarfff coordination" makes it clear that thfs 

machinery is, of course, fncluded. 138 In addition, the 

wide generic scope of this term made ft feasible for rATA to 

take the infti ative ta adopt an Addendum to its Prav; sions 

for the conduct of Trafffc Conferences,139 whereby 

137. Id. Article 2(1). 
l 

138. In thfs respect, Trent (US Ambassador ta ECAC) has 
made the point when he explicitly mentioned: "While 
ft 1s obvious that tariff coordination is accomplishE:d 
pr1marl1y wfthin the IATA framework, ft is not the 
i ntenti on of th; s (US-ECAC) a greemen t ,t,o canon i ZE' 
IATA", Cited in Ott, "US Moving to Broaden Tariff 
Antitrust Immunityll~ Aviation Week & Space Tech~ at 34 
(Oct. 24, 1983). 

139. The Addendum was al 50 approved by the CAB: Orders 
<,' 

, ! 
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special conferences of IATA and non-IATA scheduled airlines 
""-

on North Atlantic passenger fares may be held. 140 

The United States-E.CAC agreement also establi'shes 

respective1y a Tariff Working Group and a Working Group on 

matching/combination of fares. 141 The Tariff Working 
.. 

Group i s composed of representatïves from the United States 

and not mo,"e than two from each other Party, and shal1 meet 

at the initiative of any Party. Its powers are re1ated to 

mutua1 examination an d consideration of the fa re s i n 

question. The other Working Group is composed of ~epresen-
rfl 

t a t ive s- !'-o f the Par t i es, and 0 f suc hot h erg ~ ver n men t s a ~ h e 

Parties May agree. Its main task 1s to examine the question 

o.f mat chi n 9 / c 0 m b i n a t ~ n 0 f far e s\ w i t h 1 n the con tex t 0 f the 

agreement and, if appropriate, propose revision to the 

agreement. 

The other major achievement of the arrangement is 

that there was a multilateral agreement on a definition of 

five tariff 1eve1s which attempted to encompass virtually 
• 

all of the different fare types being offered by the 

(continued from previôus page) 
82-9-108, S.ept. 24, 1982 and 82- '-0-1 03, Oct. 26, 1982 
(Docket 40960). 

140. By end of January 1983, three of su ch special meetings 
were successful1y convened. See Aviation Daily at 140 ~ 
(Jan. 26,1983). 

141. See Articles 6 and 7 of the current Memorandum. 

./ 
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, 
air)ines of the contracting 

class; A-2 business class; 

Parties. A-l indicates fi"rs t 

B economy class; C -1 discount :i 
• 1 

fares and C-2 deep discount fare~. 1 n th i s reg a rd, e con 0 my , 

----fi rs t class, and b u.s i n e s sel a s s- far e s are defined in the 

text of the agreement. 142 Discount and deep discount 
\ 

fares are defined with much detail in Annex to the 

agreement. HO\>lever, the more ~controversial issues (such as 

the reference levels and maximum and minimum 'zone limits) 

are described in Annex II to the agreement. Fin,ally, if any 

new ECAC member State joins, this shall be subject to 

acceptance, by al' Parties to the agreement, of ~the refer-

o ence levels and pricing zones applicable to the new routes 

,covereJt by the agreement. 143 

The Un;;fted States-ECAC agreement is unprecedented 

~in international civil aviation. It presents' a degree of 

pricing flexibility within a reasonably stable and predict

able frame~ork, thus permitting the airlines to get on with 

the business of providing air services in a commercial 

environment which remains highly competi.4:ive but not 

suicidal. In other words, it offers the possibilfty of a 

challenging new order in pricing regulation. For th i s 

reason, its functioning will be closely watched by govern-

.. 
142. Id. Article 1(I) and (II). 

143. Id. Article 9(4). 

. . .... ~ 
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ments and afr carriers througHout the world, as an apparent 

compromise between the American model comp~.,t1tive system.a~d 
->. 

the Europe's traditional regulatory style.' One thing, 

however, should always be remembered that the signff1cant , 
facts about this agreement are its multilateral form - a 

i> 

nec e 5 s i ty li n p r ici n 9 wh i ch r e qui r es a co 0 rd 1 na te d a p pro a c h -, 

and its affirmation of the multilateral airline tariff 

nego~tfating process. McMahon, a former Preside-nt of ECAC, .-
'"j,.~~ , 

s t r e s s e d~ th 1, s p 9 i n t wh e n he h as r e c e n t 1 Y 0 b s e r v e d th a t t fi e 
"! -

agreement "4emonstrates that frank exchange of views and , 
, 

ideas can lecrd to better u,nde-rstanding' and that confronta.-

tion canbe replaced by co-operation".144 

SECTION V - ICAO RENEWEb INTEREST IN PRICING 

General fties 

The questions and prospects of creating a regime of 

. unified and central1zed control of tariffs in international 

"" air transport were, inter alia, explored by the Chicago 

Conference of 1944. The original ~r1tention was to give ICAO 

substantial respons1bili-ty to police a global afrline tariff 

144. Speech d~ fvered by McMahon to ~o the International 
A vj Il t f 0 n C 1 u b i n W a shi n 9 ton 0 n A p r il 1 6 , 1 985 . 

J 
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system. 145 ,It was therefore suggested. in a modi fied 

form foro the Chicago ~o~nventfon. that PICAO (lat~; ICAO) 

wou1d have ttT'e. power to "review and recommend changes" in 
l, -- -.., J _ _ 

passenger ijnd frefght tariffs est\tblished,by afrline org~ni-

zations. 146 However, \ince the-s-e- .provi'sio*ns (lHe all 

other pJ'l'ovisions déa1ing with problems of eCi>nom-ic control) . 
, 

created acute disagreement., the Conference decided to omit 

them from the fi nal draft. 
~ , 

1 t: wa's -not unti 1 1974. that ICAO. began to take a 

ne win ter est f n s t ~ dy f n 9 e con 0 m f cas p e c t s , i n c 1 u d i n 9 

~ariffs, .tÇf world ,air transport. 147 · The interest 
.." r: .... ' Q, r 

cull1}inated in a. numli>er of the resolutions being taken at the, 
,fi a 

Twenty-Fi rst ICAO Assembly, held in Montreal from September , 

24 '1: 0 0 c t 0 ber 1 5 , 1 974 • These initiated institutional 
1 

developments and certain st~dies which have made a cr~,cial 

doctrinal contribution during the last decade. In thfs 
,~ 1 
respect, one shoul d note that ICAO s Ai r Transport Commi ttee 

145. See Pillai, The~-Net: The Case Agafnst the World 
Aviation Cartel, Grossman Publishers, New York at 122 
(1969). (;> 

146. See Proceedings of the Conference, ~ cft., note 6, 
at 385. . 

147. See sU Ph1 , Chapter IV, Section III (footnote 144). 
fact, t rd wor1d nations were 1argely responsible 
ICAO taking up this commitment. Id. (footnotes 

'and 143). -

In 
for 
142 
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fs, of course, of r.1Uch' longer ~ anal n9 a~d I\PUbli shed ; nter-

estfng studies wel1 J>efore 1 9 7 4 . 1 4 8 ,1 t i s e v ide nt, 
~~ \ ~ 

\~74 was "mainly preoccupied with however, that ICAO until 
o 

techn1cal and safety issues and deyoted far less effort to 

econom1c ones. 
" ,,-

The present functions of ICAO 'conc,ern1ng the 

establishment of fares and rates stem from Assembly 
1> 

Res 0 1 u t ion A 21 - 2 6, wh i c h wa sad 0 pte d i n 1 97 4 .i n r e s p ~QIl set 0 
, , 

growing concern of natipns tegarding the impact of'levels 

and structures of ta ri ffs on. t'ra vel, touri sm and nati onal 
" economies. The Resolution directed the ICAO Secretariat to 

. 
issue anrrua1 surveys of international air transport f~res 

and rates, and to unde-rtake a programme Of studies concern-

in9 reg1onal\. differences in tariffs and cost~. It al so 

directed the Councfl to establfsh the Fares and Rates Panel • . 

,,' 

This, Panel has, in fact, met on a number of occasi'ons, and i' 

1n 1977 and 1980 its conclusions (as will be seen below) 

were considered by worl'dwide A~r Transport Conferences and 
. 

de v eJ 1 0 p'e d 

Assembly. 

into recommendations whfch ~were endorsed by the 
Q 

148. 
.. 

1 d • , The b est k no w n e x a m p 1 es· are the 11 Han db 0 0 k 0 n 
Aaiii i n'is t_r à t 1 ve Cl au ses i n B il a ter a 1 Air T ra n s po r t 
Agreemënts", ffrst publfshed tn 1962 and reprinted 
Sept. 1981; and the "Hand,book on Capacity Clauses in 
Bilateral Air Transport Agreements", first publfshed 
in 1965 and reprfnted Nov. 1978. 

\ ' 
!J 
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The Twenty~First ICAO Assembly also passed 
. , 

R~solution A2l-27 supporting tHe establishment of tariffs,on 

a multilateral 'level. lt, staied that the scheduled service . , 

tari ffs "s houl d ,be---ê~abl i,s hed on the bas i s of uni form 

principles and procedures" and sought a study ex-p1-oring' .the , . 
"relative benefits of efther an international ICAO standard 1 . ., 
tariff clause o~ an intern~tion~l ag~eement embodying such a 

A fter four ye~rs of extensive studies, 

, however. the ICAO Councfl opted for the ffrst alternati've 

(l n d ad 0 pte don Mar c h 8, 1 978, . a S tan da rd B fla ter a l Ta r i f f 

Claase 150 intended ta serve as lia guideline for States, . , 

. ) 

" for 0 pt ion a lus e and a d a p t a t ; 0 n top art i cul a r" s; tua -

tfons .. : 151 In many ways., the Clause mfrrors the 1967 

ECAC Agre'ement,152 but presents 'alternative terminology 
,'. 

to allow for the reference to mu1tilateral tariff coardina-

149. 

150. 

~51. 

152. 

See, Assembly Resolution A21-27. ICAO Ode., 9118; 
A'2l-Res' at 81. It 1s signfficant te note that ,this 
Res 0 lut ion wa sad 1. r e c t, r e sul t a f a j 0 i n t p r Q p 0 s a l 
s u b m f t t e d b Y Swe den and S w i t z e r 1 and t 0 the A s sem b 1 Y • 
See ICAO Doc. A21-WP/60. EC/8, July 30, 1974. : 

ICAO OOoc. 9228-C/l036 (1978). For th'e text of the 
Clause, see Bradley & Haanappel Eds., op. cit., note 
34, at 136.. . "... 

Azzfè. "Second Special A1r' Transport ConferencE!' ahd 
Bilateral Air Transport Agreements", 5 Ann~ls of A~r 
and Space Law at 10 (1980}." . 

For the 1967 Agreement, see supra not~ 34. 

t • 

-
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t f 0 n pro ce dur est 0 b e 0 m 1 t te d • A n 0 the r s tg n 1 f f c a n t d i f fer -. 
e ne e f rom the 1 96 7 A 9 r e e men t 15 t h il t the C 1 a use h a s b e e n . ~ 

d ra f te d -- 1 n suc h ter ms th a t f t cou 1 d con c e i va b 1 y. b'e a p pli e d 

not Onll' 

ti'o'ns .153 

( 

to scheduled ... but also ,non-~cheduled, opera-
#> 

-, 
On the other hand, the tradit10nal pattern of 

f111n9 and gov.e.rnmental approval of fares and 'rates is 

mafnt§ined in the Clause. Governmental approval may be 

express 0'(-" taèit. 154 After such approval, tariffs remai n , 
in force until new ones have be:en ~~)tabl i'~hed or until one 

.' year a fte·r date on whi ch ,tbiey othend se wo"u1 d have 
,,~~- ~ 

the 

expfre-d., Final.!1J contract1,ng Part1~.~_ar-e under the obliga-
. -

t 1 on t 0 . en sur e th a t w f th i n the i r j uj'1 s die t ion a c t ive and 

effective tariff enforcement maC~inery·exis~s.155 

Aside from the above Assembly Resolutions, ICAO 1s 

also concerned wfth facilitat1ng the task of governments"1n 

~ the fare and rate estab'l ishment process. This commitment 

·was explicftly ~entioned in Rec-ommendatfon-1$ of thé 1977 

Ail' T ra n s p ~t Con fer e n ce, 
.'\..l"-

assertfn1j t--h-at ICAO shou1 d ..., 

---------- ---,,_ ......... 
153. In fact, this vfew was endorsed by Recommendatfon 15 

of the 1980 Air Transport Conference. See infra 
(footnote 170). , 

~ , 

154. 'Thère a're two alternatives in Para. 6' of t'h~ Clause; 
the first for express and disapproval; the 'second for 
impJ f cft appro.val. 

o 

155. See Para. let of the Clause. 

./ 
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o , 

fncrease fts oactfvftfes fh the tarfffs ffe1d ' by convenfng_ 

•• reg ion' a 1 W 0 r k s tt 0 P san d pre par a t ion 0 f rel e van tIC A 0 

..manOals" to assist gov,ernments in "thefr role in (the proc,ess 

of estab1ishing faresoand rates". 
• 0 

1 t was not, however, 

untfl 1983 ~hat the ICAO "Manual vn n the Est·ablishment of 

International Air Carder Tarfffs" w~s publfshed. 156 It 

was deve~ped by the ICAO Secretariat 1n sever'al stages, 

f n vol v tp·~·o n sul ta t ion w f th S ,t.a tes and va, rio U sor 9 ~ n 12 a' t i d n s 
.,..';' --

t 0 rôt a 1 n 1 n f 0 rm a t ion 0 n the f r poli cie's and pP ra c t 1 ce., s, à n d 

revfews by the ICAO Fares and Rates Panel, the IATA, a"nod"the 

IeAO Air Transport Committee. Sections of this Manual have . 
already been used at a number of inforJna1 "regional work'shop 

.. meefings as a basis fO'r discus~fon:-of'. tarJff 'issues. 157 , 

The *1 ssuance of the ICAO ~anual represents a new 

'" venture in ICAO's air trpns~ort work. It 1s designed to 

e n a b 1 ego ~-e r n men t s t 0 ace à m p 1 i"t h e f fic i 'e n t 1 Y the i r . r ole i n ., 

the pro ces s 0 f est ab 1 i shi n'9- ta r f f f s' - i ne 1 u d i n 9 ne 9 0 t i a tin 9 

o 

tariff agreements, .. de a 1 i n 9 w i th ad min i s t rat ive ·a ~ pee t s • 0 f ... 
\ ~ 

the f11fn9 of 'tariff proposals by a1r11nes, and takiny 

~-------
156. ~The Manua1 dea1s with the establishment of intern'a-

tional passenger fares and ~refght rate-s (both 
schedul et! and non-schedu1 ed), but not char.ges for the . 
carrfage of -mail. See ICAO Manua1 on Tariffs, ~ 
ci t. 1 note 2~, a t 2. 

157. See "IeAO "Manua1 on Ai rl f ne Ta',., ffs Publ f shed ll
, ICAO 

Bull. at 26 (Oct. 1983); 'id-. at 20 (Jul~ 1985)., 

. (; 
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15 diviaed 

i nto four parts. The f i r st, par t pro v ide s a d~ s cri' p t 1 0 n 0 f 
o 1 .' 

~ 

t-b e d e ~ e l 0 pme n t 0 f ~ the pre sen t- a v i a t f 0 n reg u lat 0 r'y s y ste m 

and information on the tariff polici~s pursued by govern-
, ~ 

ments indi,vidually .and multilaterally within this regulatory~; 

framework.:. The second part compris,es nlustrative material 
) 't\ 

on internàtfonal organizatfon,s concerned with tariffs,' witp 
<> 

sorne emphasis~ on thosè organizations which have been 

empowered by States 

f sms. The thi rd .. 
government practices 

\ 

to provid/ tariff. n~otiating mechan

part suppl'ies information' concernin~ 
• ."J}'1J 

in dealing with tariff proposals 

submitted to them. The last one suggests guidel ines which. 
'-..-

governriieri'ts may wish to apply in, evaluating levels and 

structures of tarif'fs submitted flrl thei)r approval. 
1) 

,Ffnally, ft~ should be noted that the ~'anua1 will be revised 

f rom tf met 0 t i me 0 n 't h e bas 15 0 f cha n 9 es" n the air t ra n s -

port env1ronment,and exper1e'nee gained with the Manual • 

...... ,,/'~t iS" however, sfg.niffcan.t to 'remember that an 

authorfzation to investigate the tariff stru'cture or to 

1 re'liew tarfffs ff·xed by'airlines; may not necessarily ~lso 

-en,compass authority to ffx tariffs. The eorrduct, of goverrf-

ments" a.,s eV,.fdence'd by h~ndreds of bilateral air\transport 

agreements, does pot seem to contemplate the assig'Rment of 
" 

Inste~d, the b~later-. ,. :- /. 

toI ~ A t ~, 1/ ,lob se r v'é 

• Ir 0 r f 9 f n a 1 " rat e nia k i n 9 po w e r 't ole A 0 • , 

al s efther make specifie' referencf's 

l'; " \ ,/ 
'~~~-:~ .. ,..~;.~ 
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mean,fngf.ut silence on the fssue there'by' "a,ss'entfng to the 

ex i 's tin 9 -,IAT.( rat e - f f xi n 9 pro c ~_d ure. 158 1 CAO ha sac 1 e a r 

manda te, ,'though, to 
(' 

:eview or fnvestigate tariffs ffxed 

elsewhere-. But gfving 
".. 

ratemak i ng power to ICAO 
, # 

wou 1 d 
• 

undoubtedly meet with severe protests from the afrlfnes and, 
~ , 

of course. IATA. ~n "add'ition" many povernm~nts pr.efer ~he 

\IATA system, because they prefer to keep the con,trovers1al 

subject of airlfne tari'/fs at arms length, rather than have 
,.-; ~, ' 

it- \complicating, their foreign relJions. 159 " A good 

example can ll~taken (as mentf.oned below) from t,he'worldwfde 
" 

1 98.a Air T ra n s p 0 rte 0 n fer e ne e , wh e r eth e f n té r n a t ion al' 
~ . 

aviation~' community recognfzed ,the universal IATA multi-
_ .. -----." 

\ 
lateral~/tariff - fixing machfn~ry as the ffrst choice fn 

1 ~ 

r 

establf,shing tariffs. l'ndeed', IATAls multilateral 'process 
,\ ' , , 

repre~ents ~he optimal meih~d of negotfating world~ide 
~ . \. . 

tarfffs, as there i,s'/ no réalistic alternative "avaflable 

today to replac.e ft. In the meantime, ICAO will and should 

remafn a valuable multflateral forum to discuss'and reflect 
\ 

upon wprld~ide ai r transport issues, includfng qUe~t1~ns, of 

ratemaking. .Studies and deliberations on universal air 

158. See supra not~ 12. 

159. It was once descrfbed by one comment-ator th'at "the 
direct deal1ng by' governments in' the tariff-s 'field 
might seem"llke usi1J.g :: haminer ta c·rack nuts"' .• See 
P,111a1, op. c'1t.,; note'145 t at 1,33. 

, 
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transport matters should therefore be continued. 

ICAO' S g Air Transport Conferences and International 

Ratemak ing , 

Pur sua n t t 0 the ICA 0 A s ~e m b l Y Res 0 lut ion A 2 l - 2 6 , 

the Council established a Panel of Experts on the Machinery 

for the Establishment of International Fares and Rates. On 

the basis of th.1s Panel's reports,- the machinery for the 

establishment of wor1dwide tariffs was examined at the 1977 

and 1980 Air Transport Conferences. 

tThe subject of international air trans--J)-ort fares 

and rates was dfscu~sed st large at the 1980 Air Transport 

Conference. 160 The fol1owing items were dea1t with: 

mechani sms for the estab1 ishment of schedu1ed passenger 

'fares; . mechanisms for the establishment of non-sçhedu1ed 
''. 

passenger tariffs; mechanisms for the establ i shment of 

frefght rates; co-existence and harmonization of methods by 

which fares and rates are establish'ed;. and finally" tariff 
1 • 

en forcement. 

160. For the work of the .1977 Air Transport{Conference on 
tar1ffs _ see lsgla. Chapter IV. Section III (footnotes 
152, 157 and • 

fil 
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Mechanisms for the Establishment of Sochedu.Jed~_ssenger 

Fares 

~I 
,-

The 1980 Conference examined Recommendat;on 17 of 

the 1977 Conference concerning the problem of special Fares 

which restrict interl ining and stopover rights and thus 

affect the principle of "fair and e.qual opportun; ty" for 

airlines of third countries to particfpate in the carriage 
. 

of all trafffc on the route concerned. This problem ;s 

emphasized by the new American tariff policy which focuses 

on third and fourth freedom trafffc. 161 Recommendation 

17 suggested that afrlfnes should strfctly follow the 

princip1e that. in adopting tariff agreements, each air1ine 

operatingl...On a route or parts {hereof shou1d be 9i'ven equal 
i 

oppo~tunity to participate in the carriage. \A1thOU9h sorne 

delegates supported the concept of a lfberal interpretation 
'1 

of Recommendation 17, the 1980 Conference as a wholc decided 

that the RecQlTlmendation should continue to be interpreted in 

a strict manner. 

As ta the question' of currency convers i on for 

ta r i f f s con st rue t 1 on. the l 980 Con fer \ n ~e r e c 09 ni z e d t h è~\ 

importance of deve10ping a multilateral ~stem of currency \ 

161. Desmas, "The Second IeAO Ai r Transpo,:r---conference -
Part Two",v 14 nA Bull. at 329-330 (Apr. 1980). 
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conversion. It recommended, therefore, that the Council 

examine this subject with the assistance of the Fares and 

Rates Panel, and that States "be i nvited to gi ve due 

consideration to a!f multl1ateral solution to the problem of 

currency conversion". 162 The 1980 Conference a150 

reaffirmed Recommendations 7 and 8 of the 1977 Conference 

which encourage both regional meetings of airlines and 

regu1ar discussions between scheduled and non-schedu1ed 

carri ers on tari ff matters. 163 

In sum, the .1980 Conference showed that there was a 

firm support for a multilatera1 ratemaking system and 

condemned unilateral actions as contrary to the spirit of 

the Chicago Convention. The maJority of participating 

S ta tes th u s r e fus e d toi n cor P. 0 rat eth e " cou r:1 t r y 0 f ~r i gin Il 

and the "dual di sapproval" ru1e into the Standard Bi l ateral 

Tariff Clause (mentioned above). Recommendation 9, which 

was adapted in the context- o'f international opposition to 

the CAB 5 h 0 w Cau seO rd e r', 1 64 i s di r e c t 1 y, a i me d a gai n s t 

the new American ratemaking policy: 
,,;; 

"The Conference: 

162. Recommendation 6, AT Conf/2, ICAO Doc. 9297, at 31. 
In this regard, the Conference encouraged IATA to 
continue its work in developing a multilateral system 
of cU'rrency conversion. 

163. Recommendation 7, id. at 32. 

164. See supra, Section 1. 
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1. Recommends that the examination of any 
system for the multilateral establish
ment of international tariffs should 
i n vol ve th-e- par tic i pat ion 0 f the 
entire international aviation 
communi ty; 

2. Recommends that unilateral action by 
governments which may have a negative 
effect on carriers 1 efforts towards 
reaching agreement should be avoided; 

3. Recommends that international tariffs 
should be established multilaterally. 
and wh e n est a b 1 i s h e d a t reg ion a 1 1 ev el 
the worldwide mul tflateral s.ystem 
should be taken i nto consideration; 
and 

4. Recommends that the wor1dwide multi
l atera1 machi nery of the IATA Traffic 
Conferences shall, wherever appli
cable, be adopfed as a first choice 
when establishing international fares 
and rates to be submitted for the 
approval of the States concerned, and 
t h a t car rie r s s hou l d no t b e dis c o,u r -
age d f r 0 m16 g> art f ~ i pat ion i n the 
machinery.1I 

572 

The 1980 Conference confirmed the val idity of 

Recommendation 10 of the 1977 Conference which urged the 

COU n cil t 0 und e r ta k e a s tu dy i n 0 r der t 0 de ve 1 0 pan e w 

intergovernmental machinery for the establishment of tariffs 

165. It should a1so be noted that the 24th Assemb1y of 1983 
adopted a Resolution rèquestfng States to avoid 
unilateral meas..ures that cou1d inhibit the smooth, flow 
of the wor1dwide system and to efJsure that domestic 
policies are not app1ied to int~rnational air trans
port without taking due account of 1ts special 
cha ra ete r f s tic -s • S e e As sem b 1 Y Res 0 lut f 0 n A 2 4 - 1 4. 1 CAO 
Doc. 9414, A24-Res. at 56. 
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"wfthout exc1uding the ~convenience of maintaining the 

exfsting machi nery ll.166_ In th1s regard, one should 

reca11 Recommendation 9 of the 1980 Conference (mentionE'd 

above) which invited States to adopt the IATA tariff 
..... 

machinery as the preferable multilatera1 vehicle in the 

first instance. A1though tH;~~Recommendation was not \) , 

intended to supersede Recommendation 10 of the 1977 Confer-
, 

ence, it 1s interesting to compare the two Recommendations. 

Supp,ort for the rATA machinery seems much stronger in 1980 

than in 1977. This is, of course, because the intervening 

years had seen both the reorganization of IATA and the 

initiation of the Show Cause Order proceedings. 167 

Final1y, Recommendation 13 of the 1977 Conference 

urged States to require that carriers discuss tariff 

proposal s in advance with thei r government and to submJt , 

tariffs to the governments conce'rned for approval. These 

rules were enclosed in the ICAO Standard Tariff Clause wh1ch 

was endorsed by the 1980 Conference. It was a1so recommen-

ded that carriers shou1d submit tar1ff proposals at 1east 60 

days in advance of their proposed date of ,effectiveness and 

that each government should announce its decision within 30 

166. See Recommendation 10, SATC (1977), ICAO Doc. 9199 at 
25; ~AT Conf/2, ICAO Doc. 9298, at 39. 

167. See supra, Section 1 ~ 
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days after the submission of tariff proposals. 

Mechanisms for the Establishment of Non-Scheduled Passen~er 

Tari ffs 

The 1980 Conference concurred wfth the view of the 

Fares and Rates P,ane1 that recommendations on non-scheduled 

passenger tarfff machinery shou1d be considered as applying 

es sen t i a 11 y t 0 a f fin i ty gr 0 U P , non - a f fin i ty gr 0 u pan d 

inclusive tour charters. In each area, the Conference 

thereafter examined the ro1e of intermedfaries, carriers and 

governments in the establishment of tar1ffs. Whil e sorne 

delegates did not consider it judicious to regulate non

scheduled _operations,168 the, majority thought that the 

regulation of the two types of service snould be harmonized 

since the distinction between them has become increasfngly 

vague. 

The maintenance of a balan'ce between nQ..n-scheduled , 
and scheduled passenger tariffs was 1 ikely to contribute 

towards stabilizing the economics of both' non-scheduled and .. 
scheduled traffic. Consistent with t~is balance and in the 

interest of users, the 1980 Conference urged States to al10w 

168. 
, 

According to those States, non-scheduled tariffs 
should be establislTed by air carriers alone in 
accordance w1th the market forces. 
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non-scheduled operators the maximum flexibility pos-

s1ble. 169 Moreover, the ICAO Standard Bilateral Tariff 

Clause was recommended for use, wherever possible, for both 

scheduled and non~scheduled operations. 170 However, if 

it shov1d become necessary for aState to regulate no/,!

s che d u 1 e d far e sun 11 a ter a 11: y , the par tic u 1 art a r i ff con t r ols 

should "then be decided with the participation from all 

concerned Partfes; controls should be kept flexible and 

should be announced as far in advance of implementation as 

possible.I 7l As for the intermediaries, g1ven their 

important role, they should be subject to licensing· an,d 

re9,ul atory procedures, for aState 1 s own ori 91 nati n9 

traffic. 

In conclusion to this subject, the Conference 

adopted a text which was a guideline to States in the esta

blishment of non-scheduled passenger tariffs, and described 

the stages and procedures considèred desirable. 172 

(' 

169. R ecommenda t ion 19, AT Conf/2, ICAO Doc. 9297 at 45. 

170. RecolOmenda t i 0ll '5, id. at 43. 

171. Recommenda t ion 20, id. at 45-46. 

172. Recommenjiation 21 , id. at 46-47. 
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,Mechanisms for the Establishment of Freight Rates (Scheduled 

and N~n-SCheduled) 

While the IATA machinery for coordinating freight 

rates is sfmflar to that for passenger fares, the p'rocess is 

more compl1cated, given the complexity and heterogeneity of 

ai rfrei ght. The role of freight forwarders and agents 

received major attention during the 1980 Conference. Since 

th i s' gr 0 U P play s a si 9 nif f ca n ~ r 0 lei n the de ve 1 0 pme nt. 

movement, and pricing of airfre1ght, its input in the 

development of airfreight rates was considered essential. 

ln this regard, sorne participants considered a regulated 

multilateral env1ronment to be a necess1ty, although they 

had serioos objections to many aspects of the existing IATA .. 
system. 173 

Simplification, by elimination of the discrimina

tory elements of many specifie commodity rates. 1s consider-

ed hfgh on the lfst of priorfties. It would also reduce 

tariff violations and improve the enforcement process. As 

to governments, sorne del egates reeommended tha t the for

warders and agents be licensed, at least, for their own 

173. This proposal was submitted by FIATA (J'ternational 
Federation of Frefght Forwarders Associatfon), see id. 
AT Conf/2 WP/26. It 15, however, interesting ta note 
that both FIATA and tATA had recently agreed to 
establish a joint consultative Counc11 . 

. \ . ' 



577 

or1ginating traffic. 174 "-
The Conference also recommended 

that airlines should provi'de 'governments wit-h timely, 

accurate and adequate information ta expedite the government 

d e c i s ion - m a k i n 9 pro ces s • ~ 7 5 1 n b r i é f, the r e wa s a s, t r 0 n 9 
..-

con sen sus a t the 1 980 Con fer e n c e for con s~ l ta t ion S \ 0 t han a 

naticnal and international level between ai rl ines, users and 

intermediaries which afmed at a more flexible and simple 

freight rate structure. 

The 1980 Conference further addressed ,the issues of 

the co-existence and harmonization of methods by which fares 

and rates are established,176 and of tariff enforcem~nt. 
---

As to the latter subject, the Conference took note of the 

change in the nature of rATAIs complfance machinery, from a 

punitive ta a preventive one,177 and adopted Recom,.. 

174. 

175. 

176. 

177. 

See Recommendation 25, id. at 53. 

Recommendation 26, id. at 54. 

On th1s subject, the Conference adopted .. Recommenda
tions 27 and 28 relating to the influence of fuel 
costs on tariffs. . 

See ,sapr,' Section 1 (IATAls 1978 Restructuring). It 
shou a so be ~oted that 'tATA in 1981 had established 
a " Far e 0 e a 1 Mon i t 0 r f n9 Pro 9 ra mm e " h a vin g the 
funct10ns of monitoring market conditions, assisting 
local airline action groups and regianal airline 
associations, and recommending remedial action where 
appropri ate. Such remedial action cou1 d fnclude 
adjusting tariff levels and ensuring that the public 
was offered clear, practfcal and economic levels. See 
ICAO Secretariat Working Paper, "Enforcement of Air 

, -

...... -"...:".~ 
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mendation 29: 

"The Conference 
Reco.mmends that States» whose afr1ines 

,p art 1 ci pat e J n the ta ri f f co 0 rd 1 na tin 9 
mach1nery of IAT,A; support the IATA 
comp1fance system and urge their air1ines 
to mafntain an effective' comp1'iance system 
with respect u- those partfcipatfng 
afr1ines. Il 

5~8 

1 t s hou 1 d, h 0 w e ver, b e Jl.O te tj th a t the e\)( t e n t t 0 wh i ~e s e 
J. • , 

enrorcement procedures-Can be applied on a worldw1de bas'l{s 
\ 

depends on the degree to which mu1tflaterpal agreements a~le 

i nef f e ct. 1 t 1 s th le r e f 0 .. e nec e s s ~ r y for go ver n ~ e n t s i 0 

!upport even more strongly the establishment of mult11at~al 
agreements. The cases where multi1atera1 '~greements do not 

. 
exist, there t,s 'a need for national enforcement programs, 

requiring the f111ng and approval of tariffs, aûthoriz+.ng· 

the fnvestigation of violations and the im-p-osition of 

penalties. 

Durfng the period between 1981 and 1985, the Fares . 
and Rates Panel held four meetings to continue its work 

programme. 178 In these meetings, the Panel studhd a 

number of tariff related issues, such as baggage all owances 

and charges, denfed boarding compensation, conditions of 

Ccontfn.ued fr()m prevfous page) 
Carrier' Tarrifs", submitted to the Economie Commisgion 
of the 24th Assembly, A24-WP/152, EC/27 (5/10/83). -1 

118. See FRP/5/6/7/8 - Reports. 

-
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carriage and the' IATA currency conversion system. 179 

With· regard to -baggage a110wances and charges, the fifth , 
. _meeting of the _ Panel adopted one recommewdation. As to the 

same issue, and also the subje~ts)of denied boarding compen-
l 1 

-_____ Ir 

sa t ion and con dit ion S 0 f éa r r fa 'g e, t~f Pan el' s six t h me et i n 9 

adopted a, total of seven recommendati))ns. The seventh meet

\.... 1ng of the Panel continued this work on tariff related 
'1" 

conditions focusing on rules governing: (a) fare construc-

tion; (b) effectiveness date of fares;. (c) restrictions on 

the availabl1ity of fares; (d) changes or cancellations of . .:. 

tic le e t s ; compensation for delay. 

Un~er these sub-titles, the Panel's seventh meeting adopted 

a total of eight reommendatians. Final1y, in 1ts ei..ghth 

meeting of October 1984, the Panel comp1eted its ex~mination_ 

of the d1vers1ty of fare conditions by reviewing~e 
question of their presentation to governments, concluding 

that a standard format for tariff f111ng could, in certain 

" instances, provide benefits ta governments and users. In 

this regard, it 'was felt that ICAO could provide a role in 

'"' developing a f111ng format for optiona1 use by States in 
" 

need of such guidance. Accordingly the Panel members 

deve10ped the fol10wing Recommendation: 

"ICAO should develop guidelines for the 

179. This worlc has its origin in Recommendation 12 of the 
1980 Conference. See' infra (footnote 184). 

"";;1' 

, 
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.format for the tari ff f11i ngs submitted by 
airlines 'ta governments, for.optional use 
by' States \'à~ adaptation to part1cu1ar 
situations." 

580 

'Wh iJ e th 15 Recommenda t ion doe s not spec i fi ca 11.r cover the 

question of ta'riff justification, reference materia1.·in thfs • 
1 

_"area will be included in the guidance ~veloped by ICAO. 
'- / 

\, 

, , 

A review of the Fares and Rates Panel between .1981 

and 1985 leads onê to say that the Panel of Experts has lost , 

steam. Instead of examining the structure of the interna-
" . 

tional tariff machinery, the Panel has shifted its focus to 

considering the details of what the machinery piodu~es. 

Sm a 11 su b j"e c t s suc h as b a 9 9 a 9 e a 11 0 w an ces and 1 A TA' s 
, 

currency conversion system seem to be the main concerne T~e 

very detailed nature of the issues being takén up by the 

Panel May wel1 undermine the importance and re1evance of fts 

main mission. 

,. 
Evaluation of ICAOts Work 

(1) In reviewing the work' of ICAO's 1977 a~d 1980 

Air Transport Conferences on ~ir transport ratemaking, one 

can only conclude that there 1s a growing tendency towards -
1nterdependence in this field between IATA and ICAO. - The 

) 

l'BOt Recommendation 2 of the Pane" s eighth meeting, FRP/8 
(Oct. 1984) •. 
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'1977 Conference recommended that ICAO should be represente.d 

by observer.s at the IAT~ Trafffc Conferences .181 Thi,s 

Recommendation, was imp'lemented and an ICAO observer has· 

attended a series of rATA Trafffc Conferènces. The 1980 

Con fer e ne e su pp 0 rte dan den cou ra 9 e d t tre C-Qn tin tl a t ion 0 f ~ h i s 

approach. 

(2) The two Ai r Transport Conferences recommended 

that rCAO's contracting "States shou1d take into account, 

when reviewing tariffs, the views of States ,whose air1ines 
> 

are not rATA members, but which are pr.epared to co.:.:operate 
• 

in a mu1tf1atera1 framework for the establishment of . • 

tarfffs.~82. These Recommendations, ; n ma-y be ---- -
confusing for ft can be ar 9ued§.W.hY the reverse situation; 

should not be taken into consid iOrl, that the non~IATA 
- , 

carriers be invited to take IATA tariffs into account. 

(3) It can a1so be stated that sorne Recommendations . ' 

were even aimed at making the IAT'A ta'riff structure 1ess 
;' . , 

confusing for the man on the street.' It was proposed that , 
influence shou1d b~~erted by ICAO to achieve"a simplffica-

. { ~ , 

181. Recommendatf"on 6, 'SATC (1977), ICAO Doc. 9199 at 23. 
Egypt was behfnd ad~pting thfs Reco:mmendation. It, in 
fact,. submitted'" to the Conferençe a dra,ft propos~l to 
the same effect, see id. ' 

182. - Recommendation - 5, id. at 22; 
Conf/2, ICAO Doc. 9~ at 33. 

, '-

Recommenda t ion 8, AT 

o 

, -
, , 
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t f 0 n 0 f the fa r est rue tu r e a n cl- ty p e s 0 f far es b y 1 A TA • 183 

In addf ti on, the l ~O Conferen~e di rec ted the ICAO Cotmc 11 
i 

to under.take a general review of \the ru1es and conditiGns 
" related ta ,international fares and rates in order to reduce 

comp1exity and protect user interests~184 

(4) The -1977 and 1980 Conferences- showed that there 
• ':î ~ 

was a firm su'pport by the international ~v;ation com~unity 

for a multflateraf coordination ratemaking system and 

condemnation, of unilateral actions as contrary to' the spirit 
'" -, 

of the_ Chicago Conventi on. ln this respec t, the 1980 

Conference recommended that the' wor1dwide IATA Ratemaking 

machiA-er,r, shoul~, wherever applicab,1e, ." adopted as a first 

ch 0 i ce i n the est a b 1 i s hm e n t 0 fin te r,n a t ion a 1 ta r i f f s • 

(5) As evident from the above observations, the \ 

resu1 ts of the two Conferences confi rm the fact' that a 

specià1 re1ationship 
J ' 

e ~ i s t s \ b e t we e nIA T A a·n dIe A 0 , a s bot h 
\ -

,are dedicated to fostering ~ internoti oDo1 ai r transport. 

Toget~er, they h'ave worked to ,ensure world 'progress through 

aviation, and th,ey jointly contribute through co-operâtiv.e 
-

, '''' efforts to the su~cess of that complex enterprise which i5 

183. 

184. 

,. '6 -

Recommenda.tion 12, SATC (1977), ICAO Doc. 9199 at 26 •• 
. . 

Recommendation 12. AT Conf/2, ICAO Doc. 9297 at ~8. 
Thfs Recommendation was'v-'fmplementecf by ,the Fàres and 
Rates P.ane'l. See supra (footnote 179). " 

1 , 

r 
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international air 'transport. 'Jt is therefo're, according to 
1'\ 

one commentator,~-"a unique relationship which must continue r, 
, 

to the benefit of, the international air transport 

i ndustry Il .185 without organizations 
'<. 

l ik~ JeAO Illdeed, 

and rATA, international atr trânsport would probably be in a 

state of chaos. 
. 

(6) With regard to ICAO's work after the two 

Conferences, the Fares and Rates Panel he.l'd four meetings 

between 1981 and 1985. In the course of these meetings, one 

can say that the Panel has shown'" a willingness to involve 

itself in us~r-related problems encountered in air travel, 

for example: denied boarding, differing baggage systems, 

etc. 'These have nonethel ess been tackled in a pragmatic 

manner . Of greater' significance, however, was the Panel's . 
examination of the complexity of the fare ,structure and the 

extent to which States through ICAO should seek gt'eater 

simplification. The Panel concluded that the benefits of tJ 

diversity in the fare structure outweigh the possible 

b!nef'fts of simplifiCation or standardization - a position 

based on the belief that carriers should be left to apply 

the; r > commerci al judgement 1 n the 

government intervention should be 

marketplace 

l imi ted ta 

and that c, , , 

de~ f ne d 

\, 
1 8 5 • Se e A a 9 a a rd, Il 1 A T A and' 1 C A Q- - A Uni que Rel a t 1 0 n shi P ''-" . 

IATA Review at 16 (Dct.-Dec.' ,1984) • . 
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sftuations. 186 Th i sis an i m po r tan t st a t.em en t 0 f P r i n _ 

ciple for an ICAO Panel and, if adopted by the Ihirs Ai r 
.. 

Transport Conference, indicates that there should be' clear 

limits to government involvement in airline conmercial 

matters, individually and through ICAO. 

PRELIMINARY CONCLUSION 

rATA is the trade association of the world' s 

scheduled international airlines. 187 By far the great 

majority of signi ficant scheduled international airl ines are 

IATA members. rATA is more than an ordinary trade associa-

tion, facilitating relations between member airlines, and 

representing and advocating the interests of thvirline 

industry before (inter) governmental and other author'itfes. 

In addition to performing trade association activities, 

IATA 1 S most important function has been the task to deter-

mine, 

186. 

under governmental su pervlSlï 

This is in direct cJ>ntradiction 
tions reached by the fi rst two 
ences and implies a threat to 
pricing. 

and approval, many of 

to ear11er Reconmenda
Ai r Transport Confer
limit rATAis role in 

187. IATA satisfies the definition of a trace association 
as a linon-profit organization whose members are 
business firms, usually competitors ll

, See Lamb & 
Shields, Trade Association Law and Practice, Toronto 
at 3 (1971J. 

, 
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the world's scheduled international air fares' and rates. 

\thlle governmental consent and guidance 1s impera

tive, governmental control and the day-to-day operation of 

the system 1s 1mpractical. rnter-carrier fora have undoubt

edly"", proven to b-e~n effecti ve catalyst into which govern

mental polieies ~~ be injected, wit'h appropriate reference 
. 

ta economic and technical detail being added by the carriers 

-themsel ves. In other words: IATA is a necessary need 

because of two facts the econom1c characterist1cs of 

air11ne service virtually compel the same fare by all the 

airlines in a market, and 

i J iworld into sovere gn nat ons 

the po11tical 

gives each 

division of the 

gove r nmen.t a veto 

over the fares to be charged by all ai rlfnes serving its 
./ 

reflecting a terri tory. IATA, then, 15 only a mechanism 
. \ 

combination of the econom1c fact w1th the political facto 

There have 'been many modifications in the rATA 

Conference mach1nery and Conference proces5es over the past 

four decades, the most far-reaching occurring 1n 1979. 

Reflecting the need to respond flexi bly to ,d1fferfng market 

situations, Conference neg,oliations were broken into .smaller

geograph1c areas, and new forms of "l imited" agreements were 

1ntroduced. Coordination with reg10nal airl1ne associations . 
• was expanded. The Conferences were opened to observers from 

the ICAO Secretariat and members of the Fares and Rates 

Panel. Recently, governmè"nt participation was extended to 

\ 

) 
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include observers from regional civil aviation organi-

za~s. 

It should also be noted that the trend towards a 

more liberal approach to government regulatory oversight has 

meant adaptation of the IATA Il)ultilateral machinery and 

processes to provide for greater llexibi1ity and increased 

scope for innovation. This trend does not underminc, 

however. the basic role of airline tariff coordination~ 

indeed many of the benefits of multilateral tariff coordina-

tion are enhanced by these developments. For example, 

ai rline response to customer and market pressures has becn 

the 1ntroducti')n of a broad ran'ge of products. fare options 

and asso~ted condi tions. For the travell er. the travel 

trade and the airlines themselves. this creates a greater 

need for the tariff and routing data coordinated through the 
/ 

IATA machinery. Addftfonally, th1s machinery provides a 

mechanism for the rapid introduction of innovati ve prici ng 

or service con~epts throughout the world. 

Over the years', the issue of an alternative pr1cing 

systeR) to the present IATA machinery has been raised. Rased 

on past experience, however, ft fs doubtful if. despite all 

IATA's imperfections, an alternative system can be found 

that f!) aceptable to the international aviation communfty. 

Given the diverse objectives and policies of varfous 

nations, many of wh1ch regard their national fhg carriers 
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as public .utl1ity operations as opposed to being simply 

çommercial ventures, the IATA negotiated solutions may not 

h a ve b e e nid e al, but th ey h a ve b e e n 9 e ne ra 1 1 Y suc ces s f u 1 • 

This may be attributed to the fact that the IATA 

pricfng machinery represents an effective compromise for 

maintaining an in~egrated worldwide air transportation 

system, with minimal go.vernmental involvement in commercial 

operations and minimal intergovernmental confrontations. 

Cicero, over 2000 years ago, observed that "the only way to 

help yourself is to help others". Indeed, IATA has been and 
" 

continues to be, the only universal multflateral working 

lin", in an otherwise bllateral regulatory system, that has 

offered absolute benefits to the consumers, carriers, 

governments and the worldwide community at large. 

) 
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CHAPTER VIII 

FINAL REMARKS AND CONCLUSION 

Dramatic changes have taken place in the regulatory 

regime of international aviation since the Chicago Conven

tion of 1944 and the Bermuda l Agreement of 1946. Since 

then, not on1y have more participants entered the market

place, but also air transportation has becdfue a major factor 

in the economic, po1itical and social development of all 

nations. These developments coupled with advances in 

a v i a t f 0 n' tee h n 0 1 0 gy h a ve cre a te dan air - t ra n s p 0 r ta t ion 

system that is massive in size and complexity. In recent 

years, afr1fnes and their governments have found the regula

tory regime deve10ped .after World War II to be incapable of 

accommodating the continuously changing air transportation 

system. As a consequence, the United States government 

adopted new aviation p,olicies and attempted (between 1978 

through 1982) to change certain featu'res of the existing 

regulatory re!l~tne. This action on the part of the United 

States was received unfavourably by the international 

aviation community, which, as evidenced by 1CAO's Air 

Transport Cbnferences, recommended that the difffcult1es 

faced by the system must be dfscussed and reso1ved through 

/ 
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common approaches, takfng fnto consideration the interests 
'-< 

of all participants. 

In thfs sense, the.worldw1de 

h a ve f 011 0 we d t w 0 d f st f n ct di r e ct ion s . 

regulatory changes 

For example, in the 

United States, deregulation has relaxed capaCi'Y and price 

control, whereas in other parts of thé world capacity and 

priee eontrols have expanded. Both forms of regulatory 

changes have allowed the introduction of deep discount fares 

to captu--re the priee-sensitive market and increase produc

t iv i t Y • The U ni te d St a tes go ver n men t f a vou r s f r e e de ter min -

ation of capacity while the majorfty of other governments 

sÙ'pport predetermination (or at least ex post facto review) 

of capacfty. The Amerfcans support double disapproval or 

country of origin tariffs while others favour double 

approval, third and fourth freedom, or multilaterally 

coordfnated fares. The proponents of each form of polfcy 

consièler the1r policy to be optimal' for the passenger, 

carrier and government. The conflicting policies are the 
• 

consequence of how different countries view the function of 

the1r carriers and the roles-"these càrriers play in national 

economies and politieal phil'osophies. The Vnited States 

bel1eves in competition and preservation' of the free-market 

e con 0 my 1 t 0 the m a x f mu m ex t e n t po s s f b 1 e. . 0 the r cou n tri e s 

favour, in varying degrees\, more direct government partici

pation io the industr1al sector of thefr economies • 

. ' 

J 
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l n the Uni te d S t.a tes, the dom est i c air 1 f nef n dus t r y 

has been deregulated and, for all pract1cal purposes, a11 

carriers (and virtual1y all would-be-carriers) are now free 
, \ 

to serve, or to cease serving, any 'and al1 domestic routes 

and cities. However, Even though sorne seven years have 

passed since its enactment, deregulation remains controver-

si al. Oeregulation has had the potential1~ of prompting 

competition and providing more priee-service options. 

Passenger fares have been decreased for sorne areas, but 

drastically increased for others. ~ There has been reductlon 

in 1abor costs and continuing movement toward greater 

efficiency.( In less visible ways, nevertheless, deregula-,.. 

tion also has led to cost inefficiencies in sorne areas of 

carrier operation. The airline industry l{Ias not reached an 

equil1,brium point, and there remains l''luch doubt and 

misunderstanding over thé der.egLJ1.Q.Jory .jmp_aC-t-s- __ b~g 

experienced. 

In international air transportation, the "open 

skies" regime sought by the architects of dornestic deregula

tion has been only partially realized, because of the 

resistance .of most foreign governments. Whl1e d few nations 

saw advantages for the1r (usually single) national carriers 

in the concessions they could obtafn by acceptfng more 

"l1beral" bilateral agreements with the United States, most 

nations were tlnwilling to eliminate regulatory controls. On 

, , 
\ 



.. - ....... -~. 
, ' ::-~ 

-' 

--~' 

591 

many routes, competition was increased by the authorization 

of new carriers; (e.g., between the United States and the 

United Kingdom), but most often this has been accomp11shed 

within a framework whicl'l still retained governmental veto 

over entry, fares, and even the 1 evel of capacfty operated. 

Complete "liberalization" today would throw 

nations' f1ag carriers into a competitive fray in which only 
'~ 

the "ffttest" would survive. For reasons su ch as national 

pr1de, governments with the least efficient flag carriers 

would abruptly "slam the brakes" on competition. Al s 0, 

because most international airl 'Ines are government-owned, 

unrestr1cted competition could cause "suicidal" price wars 

with the State footing the bill for any" losses i'ncurred. 

'Given the divergent and conflicting objectives of various 

airlines and governments, it 1s believed, as indicated in 

the "Prelfm1nary Conclusion" of Chapter III of this work, 
Q 

that the acceptable formula ~ay lie between the two extremes 

of total freedom and total regulation - Le. "enlightened 

regulatfon" or "regulated competition". 
~, 

Un1fke its principal aviation trading partners, the 

United States government inftially subordinated the mainten

ance of a strong American-flag ai r transport system to the 

consumer benefits that it perçefved in increased competi

tion. In 50 acting, however, it fafled to recognize that 

U n f te d S-t a tes car r fer s fa ces e r fou sun fa f r co m pet f t 1 v e 

".. r 
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pract1ces. discrimination and biases toward their bperations 

a b r 0 ad. 'M 0 r e r e c e n t l y, par t l Y a s are sul t 0 f C O,rl:B r e s s ion a 1 
- , 

pressure. the trend in bilateral ai r transport negotiations 

has (as was noted in Chapter III. Section III) been to seek 

more flalanced exchanges of economic opportunities for the 

carriers. The need for sorne regulation in international 

aviation is obvious. The United States -carriers. despite 
. 

their effi<:iency, are being forced to retr~nch. given the 

nature of their foreign-flag ~mpet1tfon. The latter are 

most1y government-owned carriers with access to government 

subsi dy and abi 1 i ty (i n some cases government support) to 
'-

control the market. Thus, for the sake of assuring a power-

ful nationa1-flag industry. the United States policy toward 

1nternattonal aviation may find 

eve n fur ih~ 0 m the i nit i al 

pWrposes. ~,,--, 
-

it 1 nevi tabl e to back away 

e x t rem e s 0 f Il 0 pen s ri e s Il 

Viewed over tlte- long term, the various trends of 

regu1at1on in international air transport reflect lack of 

" cohesion among nations and an inability tà resolve phfloso-

phical differences over precisely how international aviation 

should be structured. On the one hand, unilateralfsm and 

bf1a"tera1ism have been more prevalent. particularly under 

international deregu1ation polfcy; on the other the 

majority of nations have advocated multilateral approaches. 

especially withfn the framework of ICAO. The regulatory 



.;' 
", 

593 

regfme of international air transport has lost its uniform

fty. Sorne legal concepts have even become quite mean1ng

less; One only ha~ to'mention !he issues of the distinction 
1 1.., ~ 

between' scheduled and non-scheduled operations and the 

Bermuda scapacity prfnciples as examples. FrDm a consumer 

point of view, it is so~etimes difficult to find one1s way 

through t~is jungle. chiefly in the area of international 

afr transport tariffs. 

The ambiguity that now surrounding international 

aviation makes one unable to resis't concluding that ft is 

hard to discern an international economic law of" air 

transport. Politics and ever expanding unll~teral regula-

tians are all that remains. This leaves one indeed to 

speculate about the forces that will shape the future reg1me 

of international aviation. 
" 

THE POSSIBLE SOLUTION 

One can crit1cize the present regi,me of bflateral 

air transport agreements on grounds of extreme complexity 

and hence urge its replacement by a truly multilateral 

framework, for the sake of simplicity,. However, the world 

aviation community is undoubtedly far to~plura1istic to 

arrive in the near future at a comprehensive, global regime 

of rules. Also, ft is highly unlfkely, gfven present 

/ 
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national attitudes, that an~ system which does emerge wnl 

be based on princfples of fre~ competition and marketplace 

forces. 

There is, however\ another process which, if 

followed, could ultfmately lead to global multilateralism. 

It is the wr-fter's view that maltilateralism in the form of 

regional air transport agreements are practicable and would 

constitute the first step in 'a method that could result in a 

worldwide multilateral air transport agreement. Indeed, 
, 

international air transport is a worldwide system. Services 

covering great\ distances in a short time go nearly always 

beyond the geographical limits of the nations in the world. 

Aviation thus ne,eds a global regulatory framework to permit 

operations on an international basis. Any l ega 1 ftamework 

for air transport set up on a regional geographfcal basis by 

a group of nations should therefore be conce1ved as a sub-
\ 

system of )the worldwide sY,stem. \This means that regfonal,' 

co..:operatfon should not be a defensive and~jsolated effort, 

but a way to better integrate into the global air services 

network Jf the future to. arrive, at a truly multilateral 

economic egulatory regime for aviation. 

Chapter IV of this study discussed in deta11 the 

various forms and motives underlyfng reg10nalism. It should 

be noted here that perhaps the s1mplest y,et most, cogent 

reason for regional agreements 15 that a mUltilater~ 
• 
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system, by its very nature, presents opportunities and 

benef1ts whfch are unavallab1e in a strict1y bilateral 

reg1me. For example, consfder the exchangé of cabotage 

r1ghts with the United States. No nation could, in 

-bfl~!~ral negotfatfons wfth the United States" secure fntra-
~ 

American cabotage rfghts for fts carrfers because ft would 

have no comparably attractive rights to offer in return. In 
, 

a multflatera1 settfng, however, neighbourfng natfons or a 

group of countries (e.g. Western European State",s) could 

obtain such rfghts because they cou1d together .agree to 

extend to United States carriers operating prfvileges on 

thefr 1ntra-routes. 
c" 

The fact that commercial traffic rfghts 

wouJd be exchanged within a single negot1ating framework 

would enable participants to strike- otherwise unl ikely .. 
deals. 1 

1. 

The same 10g1c, whfch fllustra,tes why "coll~ctive" .. 
Proponents of multflateralism have frequently 
illustrated the possfbl1itfes avaflab1e here with a 
reference ta- the exchange of fifth freedom rfghts. 
The exchange of, such rfghts on a s'trictly bilateral 
1 evel J it 1$ argued can "becom~ ent1 rely val ueless if 

'trafffc rights are not grante'O by-the thfrd country 
concerned". See Gertler, "Order in the Air and the 
Pr:oblem of Real and False Options", 4 Annals of Air 
and Space Law at 103 (1979). , Thus, only in muTff: 
lTIeral negotiations, wfth all .three countrfes 
concerned takfng part, can there be an effective 
exchange of fi fth freedom ri ghts. Of course, in the 
case of the U.S. such a grant under present leg1s1a
tion would be unlawful (see S. 1108(b) of the Federal 
Avjatfon Act of 1958). 

---
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, . 

bargaining may resu1t in trade-offs not possible in a 
, . , 

bilateral' context a1so supports the argument that multi-

agreements are more 1ikely to facllitate the 

creation of antfdisc.riminatory norms. For example, persuad-

1ng a country to repouncfJ the preference 1t extends to lts , 

carri ers will be facil i ta ted if. coll ectf ve pre's sure i s 

brought to bear on that country rather than if any single 

nation attempts to bargafn alone. The same woul d be true 

where another country levies discriminatory airport and user t\ 

'Ir, 
charge~, unfair business and other charges, etc. Moreover, 

once the norms were establisheà, a multilatera" arrangement 
) 

might serve as a more effective deterrent to unilateral or 

protectfonist practices: the offender might be threatene~ 

with group sanc/tions, for instance, if ft sought to rai!~ 
1 

use r cha r 9 e 5 u lr\e a son a b 1 Y • lIn a d dit i'o n, a n i n ter n a t 1 0 n a 1 

a r bit rat ion m ~h a n i sm f 0; ~ the r es 0 1 u t f 0 n 0 f a v i a t ion 

disputes"might be 1nstitutionalizef' further 

possibility of disruptive unilateral action. 2 

reduc i n9 the 

2. 

\ 
See 'suPia, Chapter IV, Section III (footnote 136). 
Also, ln s Claude has once suggested that multf1atera-
1isl1l, can be most usefu1 in "mobf1izing the collective 
condemnation of aState whose be'haviour is alleged to 
fall below acceptable international standards". 
Claude, "Multflateralism-Diplomatic and Otherw1se", 12 
Int l 1 Orge at 43-45 (1958). Su ch an arbitratfon 
mec han f sm h a s b e en prof 0 S e d b Y Dut c h 0 f fic f a 1 S 
advocating a II plurflatera Il air transport agreement. 
See IINi!therlands Again Pushes Plurilateral Air, 
Transport Agreem~nt", Aviation Wèek & Space Tech. at 

.L 
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Another significant quality of a multilateral order 

1 n av; ation ;s that it would produce a more uni form body of 

air law than 1s present1y possible. Currently, bil ateral 

agreements I sec t10nalize" the world; they "cri sscross ~ and 

buffet one another to create a.dTsorderly jigsa~ puzzle"; 
o 

and they form "a spiderweb of crossed and sometimes confl ic-

ting threads",3 A multilateral system could create a 

single set of principles governing all airl ine operations in 

what many be~ieve is funct10nally a single market,4 This 

approach wou1d be less cumbersome; and to the extent a 

majority of neighbourin,g nations join, significant operating 

efficiencies might be achieved, Fin a 11 y , ~ mu' t ; 1 a te ra 1 ; sm 

might als'o introduce an element of stabil1ty into a highly 

vol a t 11 e s y ste m , For mer CAB Cha i r man Rob son h a s n o. te d th a t 

" what 1s desperately needed (in civil aviation) is foeus and 

continuitY",5 and former Chairman Kahn has remarked that 

(conti nued From prev10us page) 
40 (Nov. 3, 1980). 

r 3. 

4 . 

5 • 

Dot y, "U.S. Policies Spawn Resentment", Aviation Week 
& Spa ceT e ch. a t 25 ( May 8, 1 978 ) , 

James Atwood, IIRegional Aviation Agreements: A 
Desirable Alternative to Bilateralism", a lecture to 
the International Aviation Symposium in Kingston, 
Jama1ca at 11 (Feb. 1,1979). 

, 1 

"The Perils of No Policy on International ,Aviation", 
Bus. Wk. at 104 (Aug. 16, 1976). 
B ... 
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the present state of international aviation calls for a 

"clear, overarching constitutional settlement" which 1s 

"comprehensive" and "organized".6 Bilateral pacts, since 

they are flexible and easily renegotiated, promo te a certain 

amount of instability in :fnternat~onal air law. A mu l t i -

lateral pact would be more permanent, less susceptible to 

change. and hence would be norm-creative rather than norm-

disruptive. 

One might 'speak of a varfety of types of regional 

air transport agreements on the basis of the existing 

examples of multilateral arrangements by regional groups of 

nations. However, in the interest of simplicity and practi

cal purposes, such regiona1ism may be classifiéCt into the 

fo11owing two general forms: 

(1) The first type would be a decfsion made by 

neigllboùring nations to form an integrated union for 

purposes of their internal air transport, with all distinc-
• 

t i Oon s 0 f na t ion al car rie f sel i min a, te d . For e x a m pl e, the 

countries of a continent or subcontinent could decide to 

e l i m f n a te b i 1 a P1' agreements am 0 n g the ms e 1 ve san d h a ve a l 1 

carriers Jithin the rs-gion governed by a single document and 

a single aviation author1ty. This would undoubtedly promote 

more economically rational route structures, schedules and 

6 . Gertler, op. cit., note 1, at 99. 
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tarfff frameworks. 

(2) The second form of regionalism would be an 

agreement among a group of neighbouring countries to treat 

itself as a single unit for purposes of conducting air 

transport negotfations with third nations. An example of 

this sort of co-operation is found. as fndicated in Chapter 

IV, in Scandinavia, where Oenmark, Norway and Sweden operate 

as a single entity (SAS) in thefr aviation negotiations with 

other States. Indeed. this is a concrete example of the 

potential effectiveness of regional co-operation. and one is 

hopeful that thfs concept could expand to cover wider 

geographic regions. 
, 

It shoul d be noted that these two forms of regiona- ., 
t 

11 sm can operate either independently or i n con j u(h ct ion. 
, 

This means. a group of countries .could build an int~ated 
• 

/ 

air union for purposes of their local ai r services ,but at 

the sam e t 1 mec 0 U 1 d n e 90 t i a te w 1 th 0 the r na t ion~ .... 0 n a 
1 

bflateral, country-to-country basis. Simflarly. a g~p of 

............... -States t.hat agrees to act as a unit vis-à-vis third nations 

might still practice bflateral agreements vis-à-vis each 

other. But ft 15 also possible for a regional grouping to 

1ncorporate both çoncepts - to have a domest1c air union and \ 

to act as a unit vis-à-vis third natfons. 

It can be argued, however. that polit1cal and 

e~onomic incompatibilitfes as well as local natfonalism 
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amongst d1fferent States, particularly th'ê smaller ones, 

would preclude a significant role for regional participation 

in negotfat1ons. There 1s also the very important issue of 

prec1sely what governing regime the neighbouring nations 

will adopt in case of elim1nating bilateralism. It 1s -not 

impossible to fmagine replacement regfmes that will retain 

all the dfsadvantages of b1lateral agreements. 

No one underestimates these di fficul ties. However, 

what is crit1cal to the success of regionalfsm 1s that the 

importance of national boundaries and national-flag carriers ~ 

d1m1nish. and that afrlines withfn the reg10n have enhanced 

flexfbilfty to develop economically rational route struc-

-tures and schedules, and prfc1ng technfques. On1y in this 
1 

way ca n a f r l 1 ne s hop e t 0 ta k e f u l 1 a d van ta 9 e 0 f the exp and e (1 

markets. Sorne but not a total degree of competition 1s -

needed for the vfability of a1rlfnes, f.e. evolut1onary but 

not revolutionary approach. In th1s sense, any pol1cj 

adopted wfthin the context of regfonalfsm should be adopted 

through an ove.rall approach and' not through p1ecemeal 

measures, and that such policy should be gradually 1mple-

mented. This me ans th a t f t s hou 1 d pre s e r v eth e de l i c a te 

balance between all fnterests fnvolved (users, carriers • 

workers, taxpayers. etc.) and should refrain from creating a , 

dual regul atory system. 

Almost any form of regfonal1sm presupposes a 
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voluntary reduction or modification of sovereignty rfghts. 

Regional ism in air transport can only be fully successful if 

the States/Parties are wflling to closely coordinate their 

aviation policies with the afm to integrate the f.nterests of 

their flag carriers into one "regional aviation fnterest". 

Su ch a reg10nal interest would lead to an integrated air 

s 0 ver e i 9 n ty, cre a t f n g a Il reg; 0 na 1 air spa c e Il and ev e n tua 1 '1 Y 

to the establishment of a " reg ional flag carrier". It is, 

however, significant to note that if no " reg ional nationa

lity" replaces the nationality of the part1cipating nations, 

the relations with non-participating States must be main-
ft. 

tained on a bilateral State-to-State basis (i.e. the example . 
of SAS). 

To conclude, it is fnevitarbte that regional 

co-operative efforts have a legitimate role in the develop-

ment Of international air transport, provided such projects 

take into account the broader advantages of an effective 

system of worl d avi ation and 
~ 

communications and do not 

become unduly parochfal in outlook.. In additon, ft appears 

that the' legal problems created bYQ such joint undertakings 
, 

are capable of concrete solutions ,that would accommoda te the 

interests of a11 the nations invol ved. The regfonal 

approach is eminently suited to eventually find and build a 

universally acceptable global. regulatory framework for 

international aviation, adjusted to the neGds of world air , 

( 



o 

.0 

Il 
1 

602 

tr'ansport and adjustable to changing circumstances." 

Progress towards this end, in addition to 1ts own inherent 
"-

benefits, will Qffer a substantial impetus to economic 

development and international co-operation in general. 

However, if the present controve~sial regulatory 

regime remains unsettled, it will menace the world aviation 

order as continued and blatant confrontation will prompt 

friction and senseless economic wars. In the end, there 

will be no victor or vanquished but mass destruction of the 
, 

finest system ever designed in th\e realm of public transpor-

tation. ~d it will !le no use \loating over each other's 

discomfiture anymore than pleasure from being 

proved right. But with wisdom, co rage and a fair sense of 

play, nations are apparently capable of overcoming their 

problems and it behooves pol icymakers to heed Shakespeare 
, 

when he made Alcibhdes say in" "Tim1n of Athens": 

"And 1 will use the oliv.e 'with my sword~ 
Make war breed peace; make peace stint 
war." 
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