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Abstract / Résumé

Abstract

Mediation - a private and informai dispute resolution process, attended by the immediate

disputants and facilitated by an impartial and neutral third persan without power ta

impose a decision - is analyzed for its compatibility with the rationales and its etTects on

the functions of employment law.

The process is found to be conceptually compatible with a theoretical perspective on

employment law that focuses on efficiency, but inconsistent with the perspectives that

emphasize the importance of individual rights in employment or the social balance of

diverging interests.

In practice, mediation fosters efficiency, but is not capable of ensuring individual rights

and improving social justice.

Consequential1y, mediation is suitable for the resolution of disputes under contractual

employment law, but - without procedural safeguards - not suited to resolve disputes

govemed by employment regulations. Where disputes are govemed by both contractual

and regulatory elements, mediation's suitability depends on the relative importance of the

di ffereot elements.
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La médiation - mode privé et infonnel de résolution des litiges par lequel les parties

confient leur différend à une tierce personne neutre et impartiale sans pouvoir

décisionnel - sera ici analysée sous l'angle de sa compatibilité avec les fonctions et

objectifs poursuivis par le droit du travail.

Ce procédé est conceptuellement compatible avec une approche théorique du droit du

travail basée sur l'efficacité, mais en contradiction avec les théories mettant en avant la

protection des droits individuels ou l'équilibre d'intérêts sociaux divergents.

En pratique, la médiation est synonyme d'efficacité, cependant elle ne garantit pas la

protection des droits individuels et l'amélioration de la justice sociale.

Elle est par conséquent adaptée à la résolution des litiges en matière de relations

contractuelles du travail, mais ne convient pas aux différends liés aux règlementations du

travail, faute de règles procédurales protectrices. Là où les litiges mettent en jeu à la fois

des éléments contractuels et règlementaires, la pertinence du recours à la médiation

dépendra du poids respectif de ces éléments.
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• Introduction

Introduction

1

Mediation is not the cure-ail that the hucksters, the
cu/tists and the happy zea/ots among the learned
professions wou/d have us believe; but il is a
worthwi/e idea. 1

•

The utilization of institutionalized employment mediation has significantly increased ln

the past decades.2 Many of North-America's leading companies have installed internaI

dispute resolution procedures with mediative elements.3 Others use the services of

externat mediators for the resolution of their employment disputes..$ Virtually ail reports -

1 Richard Crouch, ··The Dark Side of Mediation: Still Unexplored" in: American Bar Association (ed.).
Alternative Means ofFamily Dispute Resolution (Washington. D.C.: American Bar Associatio~ 1982) at
357 [hereinafter Crouch].
A historie overview over the development of the use of alternative dispute resolution (ADR) methods in
employment disputes in the United States smce the 1960's is provided by R. Gaull Silberman, S.
Murphy & S. Adams, ··Alternative Dispute Resolution of Employment Discrimination Claims" (1994)
54 Louisiana L. Rev. 1533 al 1534 [bereinafter Silberman et al.]. John Thomas Dunlop & Arnold M.
Zack, Mediation and Arbitration of Employment Disputes (San Francisco: Jossey-Bass. 1997)
[hereinafter Dunlop & Zack] at 15 trace the use of employment Mediation back into the 1940'5; at 153 ­
158 they review the growth of employment Mediation since the 1980'5 and the factors encouraging this
development.

3 Linda R. Singer. Setlling Disputes: Confiict Resolution in Business. Families. and the Legal System
(Boulder et al.: Westview Press. 1990) [bereinafter Singer, Sellling] at 100 - lOI reports that "more than
one-third of ail nonunionized employees in the United States now have at least one company-run dispute
resolution procedure open to them for dealing with any type of complaint. Others have access to ways of
resolving certain types of complaints. usually those involving discrimination. Still other employers make
complaint processes available only to employees paid by the hour, excluding higher-Ievel. salaried
employees." David W. Ewing, Justice on the Job (Bosto~ Mass.: Harvard Business School Press. 1989)
[hereinafter Ewing] describes various corporate programs for the resolution of grievances in the non­
union workplace. intemally installed by leading North-Arnerican cornpanies; each of these procedures
contains to sorne extent mediative elernents. Another report of corporate ernployment dispute resolution
programs is provided by Alan F. Westin & Alfred G. Feliu, Resolving Employment Disputes Wilhout
Litigation (Washington, D.C.: Bureau of National AtTairs. (988) [bereinafter Westin & Feliu] at 43 ­
216. See also the survey of internai dispute resolution procedures in E. Patrick McDermott, ··Survey:
Using ADR to Settle Employment Disputes" (1994-1995) 49:4 Disp. Res. J. 8.50:1 Disp. Res. J. 8.

4 Mediation services are provided by dispute resolution associations, like, e.g.• the American Arbitration
Association (AAA). the Center for Public Resources (CPR) Institute for Dispute Resolution, or the
Centre d'arbitrage commercial national et international du Québec (CACN1Q). The AAA and the CPR
have developed experience with the Mediation of employment disputes.
The AAA, founded in 1926, is a not-for-profit, public service organization dedicated to the resolution of
disputes through rnediatio~ arbitratio~ elections. and other voluntary dispute resolution procedures. The
association otTers employment disputants assistance in the selection of an external Mediator or
administers internai dispute resolution programs of corporations. Over 4,000.000 workers are now
covered by employment ADR plans administcred by the AAA. American Arbitration Associatio~

uNational Rules for the Resolution of Employment Disputes" (1999). hUp·llwww adr oriV
rules/employmeot rules.html (date accessed: March 6th

• 1999). This number bas increased from
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from the employer perspective - about experiences with mediation programs portray

employment mediation as highly successful, rendering satisfactory results for both

employers and employees.s In the business literature employment mediation is

recommended for various kinds of employment disputes.6 At the same time, mediation

3,000,000 in 1997. See American Arbitration Associatio~ "Resolving Employment Disputes: A
Practical Guide" (June 16lh

, 1997) hnp-{/www adr o[&/lUides/resolvjn2 employmenl disputes hwl (date
accessed: March 6lh

, 1999) [hereinafter AAA uPractical Guide"].
The Center for Public Resources (CPR) is a U.S.-based international nonprofit alliance of 500 global
corporations, law rtrmS and legal academics, founded in 1979 "to build alternative dispute resolution, or
ADR., into the mainstream of the law department and rIml practice". Center for Public Resources (CPR),
··About the CPR lnstitute", hnp:llwww.cpradr otiVaboutCJ)[ htm (date accessed: March 6lh

, 1999). The
CPR assists employers in the development of internaI dispute resolution procedures, inc1uding a
mediation component. Il al50 provides assistance to employment disputants in the selection of a
mediator. Cf. Center for Public Resources, ucpR Program to Resolve Employment Disputes: CPR
Employment Dispute Mediation Procedures", hup'llwww cpradr otlVempdispu hun (date accessed:
March 6lh

, 1999) [hereinafter "CPR Procedures"]:
"(c) Selecting the Mediator. Once the parties or their representatives have agreed in principle to
mediation, or at least seriously to consider mediatio~ they will discuss the selection of the mediator.
Unless the parties agree otherwise, the Mediator will he selected from the CPR Employment Disputes
Panel. Unless the parties promptly agree on a mediator, they will seek the assistance of CPR in
selecting a mediator. The parties may infonn CPR of their preferences regarding mediator style and
locale. ... CPR will submit to the parties the names of not less than three candidates, with their
resumes and hourly rates. If the parties are unable to agree on a candidate, ... CPR will break any tie."

S See, e.g., House, Nancy, "Grievance Mediation: AT&T's Experience" (1992) 43 Labor L. J. 491; Ewing,
supra note 3; Westin and Feliu, supra note 3; Peter J. Bishop, Winning in the Workplace (Scarborough,
Ont.: Carswell. 1995) [hereinafter Bishop].

oSee, e.g., for the promotion of employment mediation in general: Donald B. Reder, "Mediation as a
Settlement TODI for Employment Disputes" (1992) 43 Labor L. J. 602; Robert B. Fitzpatrick,
·'Nonbinding Mediation of Employment Disputes" (1994) 30:6 Trial 40; H.A. Simon and Y. Sochynsky,
"In-House Mediation of Employment Disputes: ADR for the 1990s" (1995) 21 Empl. Rel. L. J. 29;
Westin and Feliu, supra note 3; Dunlop and Zack, supra note 2; Bishop, supra note 5. Mediation of
employment discrimination daims is recommended by Peter D. Blanck, Jill H. Andersen, Eric J.
Wallach, & James P. Tenney, "Using ADR to Resolve ADA Disputes: A White Collar Case Study"
(1997) 3:3 Disp. Res. Mag. 20; Daus, Matthew W., "Mediating Claims of Employment Discrimination"
(1995) 50:4 Disp. Res. J. 51; Daus, Matthew D., "Mediating Disability Employment Claims" (1997)
52:1 Disp. Res. J. 16; Samuel H. DeShazer & Judy Cohen, "Mediating Employment Disputes Under the
Disabilities Act" (1998) 53:1 Disp. Res. J. 28; Eve L. Hill, uMediation of Disputes Under the Americans
With Disabilities Act" (1997) 3:3 Disp. Res. Mag. 16; Craig A. McEwen, "Mediation in Equal
Employment Cases" (1996) 2:1 Disp. Res. Mag. 16; Mike Perry, "Beyond Disputes: A Comment on
ADR and Human Rights" (1998) 53:2 Disp. Res. J. 50; C. R. Singletary & R. A. Shearer, "Mediation of
Employment Discrimination Claims: The Win-Win ADR Option" (1994) 45 Lab. L. J. 338; Arnold M.
Zack & Michael T. DufTy, "ADR and Employment Discrimination" (1996) 51:4 Disp. Res. J. 28. For the
use of mediation in workplace violence cases see Tia Schneider Denenberg, Richard V. Denenberg,
Mark Braverman, & Susan Braverman, "Dispute Resolution and Workplace Violence" (1996) 51: 1 Disp.
Res. J. 6, and in sexual harassment cases see Carrïe Bond, uResolving Sexual Harassment Disputes in the
\Vorkplace" (1997) 52:2 Disp. Res. J. 14 [hereinafter Bond]. The AAA promotes the installation of a
sexual harassment complaint procedure including a mediation step. American Arbitration Association
(AAA), "A Model Sexual Harassment Claim Resolution Process" (August 1", 1994)
hUp'llwww adr or&lrulesl sexuaJ harassment daim reso!ytion bUll! (date acc~ssed:March 6lh

, 1999)
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gains more and more acceptance in the legal community.7 Therefore, the utilization of

employment mediation is likely to flourish in the foreseeable future.

This growth of employment Mediation, like the rise of ADR in general,S cornes mainly as

a reaction to the perceived drawbacks of court adjudication as the traditional process to

resolve disputes.9 Traditional adjudication is alleged to consume too much of the material

and emotional resources of the employment parties,IO and to become increasingly

inaccessible. Il Mediation, in contrast, advertises with quick, low-cost, and efficient

7 Dunlop and Zack., supra note 2 at 158 conclude their analysis of recent legal developments in the V.S.
with the statement that the current situation "is encouraging resort to mediation and arbitration in
employment law disputes."

8 The growth of the ADR movement is outlined by Stephen B. Goldberg, Frank E.A. Sander & Nancy H.
Rogers, Dispute Resolution: Negotiation. Mediation and Other Processes, 2nd ed. (Aspen Law &
Business, 1992) at 7 - 11 [bereinafter Goldberg, Dispute Resolution 2nd ed.]. For the use of dispute
resolution methods other than litigation before the emergence of the ADR movement, see Jerold S.
Auerbach, Justice Without Law? (New York and Oxford: Oxford University Press, 1983). See also Jay
Folberg & Alison Taylor, Mediation: A Comprehensive Guide 10 Resolving Conflicts Without Litigation
(San Francisco et al.: lossey-Bass, 1984) at 1 - 7 [hereinafter Folberg & Taylor]; Nancy A. Rogers &
Craig A. McEwen, Mediation: Law. Policy. Practice (Rochester, N.Y.: Lawyers Cooperative, 1989) at
31 - 33 [hereinafter Rogers & McEwen, Mediation]. A brief overview is given by Goldberg et al.,
Dispute Resolution rd ed., supra at 6.

q Silberman et al., supra note 2 al 1534 relates the growth of employment ADR to the creation of new
statutory rights and remedies for employees. Leonard L. Riskin, "The Special Place of Mediation in
Alternative Dispute Processing" (1985) 37 V. Fla. L. Rev. 19 at 19 [bereinafter Riskin] explains the rise
of ADR in general with tbree motives: '·1. Saving rime and money, and possibly rescuing the judicial
system from its overload; 2. Having 'better' processes - less formai, more responsive to the unique
needs of the participants and to human values (This motive is often connected with negative feelings
toward law and lawyers and with positive feelings about enhancing community involvement and
broadening access to courts.); and 3. Protecting turf." Rogers & McEwen, Mediation, supra note 8 at 33
- 39 out1ine the different policy objectives underlying the development ofADR.

10 For an analysis of the expenditures of time and money on processing disputes through litigation, see
David M. Trubek, Austin Sara!, William L. F. Felstiner, Herbert M. Kritzer & Joel B. Grossman. "The
Costs ofOrdinary Litigation" (1983) 31 VClA L. Rev. 72.

Il Derek C. Bok, '·A Flawed System of Law Practice and Training" (1983) 33 J. Legal Educ. 570 at 570
[hereinafter Bok] notes that "most people fmd their legal rights severely compromised by the cost of
legal services, the baffiing complications of existing mIes and procedures, and the long, frustrating
delays involved in brining proceedings to a conclusion" and concludes at 571 that ··the legal system
looks grossly inequitable and inefficient." ln the view of sorne commentators, the accessibility of
traditional adjudication is declining because of a "legal explosion". Frank E. A. Sander, "Varieties of
Dispute Processing" (1976) 70 f.R.D. 111 at III [hereinafter Sander, "Varieties"], referring to John
Barton, uBebind the Legal Explosion" (1975) 24 Stanf. L. Rev. 567. Others have chaUenged the idea that
there is a "·hyperlexis' explosion". Galanter, Marc, .4Reading the Landscape of Disputes: What We
Know and Don't Know (and Think We Know) About Our Allegedly Contentious and Litigious Society"
(1983) 31 UeLA L. Rev. 4; see also Bok, supra at 571. In the context of discrimination, Laurence
Lustgarten, '·Racial Inequality and the Limit of Law" (1986) 49 Modem L. Rev. 68 at 71 detects
"problems of mobilisation of the legal process that are severe, indeed debi1itating".



dispute resolution in an amicable setting. 12 These qualities are perceived as especially

important in the resolution of workplace disputes: tirst, those disputes pose a significant

material burden on both employer and employee;'3 second, the maintenance of amicable

employment relations enhances the productivity of the workplace as weIl as the

psychological well-being of the employment parties. 14 Because Mediation promises to eut

down cost and delay in the resolution of disputes and at the same time to sustain an

amenable relationship between the disputants, it has aimost become a tnlism in the

business community that efficient employment dispute resolution means employment

mediation. '5
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The academic debate has, belatedly, accompanied the growing use of employment

mediation. '6 The arguments ofthose who have scholarly underpinned the utilitarian praise

ofmediation have not remained unchallenged.

I~ Stephen B. Goldberg, Eric D. Green & Frank E.A. Sander, Dispute Resolution (Boston, Mass., and
Toronto, Ont.: Little, Brown and Company. 1985) at 92 [hereinafter Goldberg et al.. Dispute Resolution
pt ed.] note that "[m]ediation is said to he faster. less expensive. and bener suited to tailoring outcomes
to the needs of parties." Jethro K. Lieberman & James F. Henry, "Lessons from the Alternative Dispute
Resolution Movement" (1986) 53 U. Chi. L. Rev. 424 at 429 - 431 discuss considerations that suggest
that uthe results of ADR are often superior to court judgments - and even more clearly superior to
conventional settlements" (ibid. at 429). Menkel-Meadow. Carrie, "When Dispute Resolution Begets
Disputes of Its Own: Conflicts Among Dispute Professionals" (1997) 44 UCLA L. Rev. 1871 at 1871 ­
1872 [hereinafter Menkel-Meadow. "When Disputes"] points out that there are two strands within the
ADR movement: the '"quantitative" strand that daims that "ADR will ensure speedy. less costly, and
therefore more efficient case processing" (at 1871). and the "qualitative" strand that contends that "both
dispute processes and their outcomes can he improved with alternatives to full-scale trial" (at 1872). See
also Riskin. supra note 9 at 19. Pointing to the prevalence of the quantity argument in the debate over
public encouragement of mediation. Rogers & McEwen, Mediation, supra note 8 at 232 - 233 report
that lawmakers support the use of mediation "when they perceive that this encouragement will result in
savings for the courts or the parties."
This thesis will focus on the quality of the outcomes of mediation; thus the argument addresses rather the
second strand. However, quantitative issues are a part of the quality discussion, and will therefore be
addressed (to a limited extent) in this exposition.

JJ Bishop. supra note 5 at 26.
14 Folberg and Taylor, supra note 8 at 208; Bishop, supra note 5 at 26.
IS See, e.g., Bishop. supra note 5 at 5.
16 See, e.g., Marjorie A. Silver. ""The Uses and Abuses of Informai Procedures in Federal Civil Rights

Enforcement" (1987) 55 Geo. Wash. L. Rev. 482 [hereinafter Silver]; Lauren B. Edelman. Howard S.
Erlanger & John Lande, ""Internai Dispute Resolution: The Transformation of Civil Rights in the
Workplace" (1993) 27 Law & Society Rev. 497 [hereinafter Edelman et al.]; Jacques Desmarais. '"Les
modes alternatifs de règlement des conflits en droit du travail" [1997]:2 Revue Internationale de Droit
Comparé 409 [hereinafter Desmarais]; Hon. Frank Evans & Shadow Slo3O, "Selected Topies on
Employment and Labor Law: Resolving Employment Disputes Through ADR Processes" (1996) 37 S.
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In the view of its proponents9 mediation has freed dispute resolution from the shackles of

law. The pro-Mediation commentators consider work-place conflicts dominated by

interest-oriented and psychological dimensions. Assuming a (partial) dichotomy between

the rights of employees and employers and their needs or interests, they see rights-focused

dispute resolution as irresponsive to the actual (material and psychologjcal) needs of

workplace disputants and therefore incapable of dealing sufficiently with workplace

conflicts. They prefer workplace mediation because it provides a structure to deal with

these non-legal issues.

On the other hand, there are voices who wam against the (uncritical) use of Mediation in

settings like employment. They emphasize the density and importance of legal rights

regulating employment. 17 Mediation, in their view, lacks procedural safeguards to ensure

the realization of the protection that legal mies envisage for the weaker members of

society;s and is ill-equipped to pursue the social goals promoted by these mles. 19

Therefore, it is considered structurally incompetent to further the purposes of employment

law.20 The exponents of the latter view ground their argument on general assumptions

about the Mediation process and about the purpose of employment law. However, so far

the theoretical scrutiny of these assumptions has been neglected.

In this thesis, 1 will examine the assumptions underlyjng the debate about the impact of

mediation on employment law. 1will do this through a structural analysis of the Mediation

Texas L. Rev. 745; George H. Singer, ··Employing Alternative Dispute Resolution: Working at Finding
Better Ways to Resolve Employer-Employee Strife" (1996) 72 North Dakota L. Rev. 299. For a general
account of the development of ADR seholarship, see Came Menkel-Meadow, ··lntroduction: Wbat Will
We Do When Adjudication Ends? A BriefIntellectual History of ADR" (1997) 44 UCLA L. Rev. 1613.

17 Desmarais, supra note 16 at 418 points to the importance of the ··ordre public soda" in employment
laws.

Ig Lon Luvois Fuller, uMediation - 115 Forms and Funetions" (1971) 44 Southem Calif. L. Rev. 305 at 328
[hereinafter Fuller].

19 Owen M. Fiss, "Against Settlement" (1984) 93 Yale L. J. 1073 [hereinafter Fiss, UAgainst Seulement"]
argues that settlement of disputes deprives the society of the interpretation and enforcement of the social
values and goals tbat are embodies in legal provisions. Sinee mediation is faeilitated settlement, Fiss'
critique extends to Mediation.

~o Peter Adler, Karen Lovaas & Neal Milner, uThe Ideologies of Mediation: The Movement's Own Story"
(1988) 10 Law and Poliey 317 argue tbat legal rights are important - espeeially where they proteet
people who do not enjoy politieal and social power - and that ADR may seriously undermine tbose
rights by ignoring them.
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process and of the rationales of employment law. ln doing so, 1 hope to contribute to the

development of a systematic basis for a debate that has until now widely relied on

intuitive arguments.

It is clear that an examination of the relationship ofmediation and law can not capture aIl

aspects of mediation.21 Much has been written about the economical,22 psychological,23

and politicaf4 advantages of mediation,2S and it remains beyond the scope of this study to

discuss these arguments. Nevertheless, the consideration of mediation from a legal

perspective is an important contribution to the comprehensive assessment of the process.26

The finding that Mediation is capable of fostering the achievement of the social goals

::1 IndeecL not even the relationship between Mediation and law can he discussed in full width in this
treatise. The scope of this thesis requires to conîme the discussion to the intention of substantive law,
and not to extend it to the totality of its consequences, i.e., to the "macrojustice" provided by the
substantive legal provisions. See Conard, Alfred F., uMacrojustice: A Systematic Approach to Conflict
Resolution" (1971) 5 Georgia L. Rev. 415 at 420. Therefore, the discussion in this exposition is just one
facet of a comprehensive legal assessment of Mediation in employment.

'\., See~ e.g_., Jennifer G. Brown & lan Ayres, UEconomic Rationales for Mediation'" (1993) 80 Va.. U .. L..
Rev. 83 [hereinafter Brown]; Steven ShaveU, "Alternative Dispute Resolution: An Economic Analysîs"
(1995) 24 The Journal of Legal Studies 1 [hereinafter Shavell].

:J Folberg and Taylor, supra note 8 at 10 emphasize the capability of mediation of educating and
empowering participants, to respond to their needs, and to reduce hostility between the disputants. See
al50 Robert A. Baruch Bush, The Promise ofMedialion: Responding 10 Conflicl Through Empowerment
and Recognition (San Francisco: Jossey-Bass, 1994) [bereinafter Bush, Promise]. For sexual harassment
disputes, this argument is brought forward by Barbara J. Gazeley, "Venus, Mars, and the Law: On
Mediation ofSexual Harassment Cases" (1997) 33 Willamette L. Rev. 605, at 613.

::4 See, e.g., Lawrence Susskind & Jeffrey Cruikshank, Breaking The Impasse (New York: Basic Books,
1987) [hereinafter Susskind & Cruikshank]; Jay W. Stein, "Mediation and the Constitution" (1998) 53:2
Disp. Res. J. 22.

::5 Stephan Breidenbach, Mediation: Srruktur. Chancen und Risiken von Vermittlung im Konf1ikt (Koln: Dr.
Ono Schmidt, 1995) at 115 [hereinafter Breidenbach, Mediation] points out that "in the field of dispute
resolution, there is hardly an advantage that is not attnbuted to mediation" (translation mine).

:6 To apply a legaI view to mediation is not to say that uthe only legitimate measure of principle in
senlement is law". Carrïe MenkeI-Meadow, "Whose Dispute is it Anyway?: A Philosophical and
Democratic Defense of Senlement (In Sorne Cases)" (1995) 83 Georgetown L. J. 2663 at 2677
[hereinafter Menkel-Meadow, "Whose Dispute"]. She recognizes that "people and entities in disputes
may have a wide variety ofinterests (ofwhich legal principles may be one cIass) and MaY decide that, in
any given case, social, psychological, economic, political, moral, or religious principles should govern
the resolution oftheir disputes" (ibid.). The focus on the legal implications sheds light on only one piece
of the mosaic of the total situation in which Mediation functions; but the mosaic is only complete with
this piece - this is what makes the legal perspective valuable and necessary.
In the mediation debate, the importance of the legal perspective is often neglected. Sally Engle Merry,
"Disputing Without Culture" (1987) 100 Harv. L. Rev. 2057 at 2061 [bereinafter Merry] criticizes that
"[i]n tbeir enthusiasm over the discovery that law is only one mode among many for dealing with
disputes, proponents of ADR tend to ignore the important role that law and legal consciousness play in



• Introduction 7

•

pursued by employment law would support the argument to use mediation in employment

disputes. On the other hand~ a finding that Mediation thwarts the purpose of employment

Iaw would clarify the trade-off that the utilization of employment mediation involves.

Thus, the impact of Mediation on employment law goals is part of the overall balance of

what is gained and lost through the use ofemployment Mediation.

American culture" and points to the "highly developed cultural awareness of legal rights, equality, or the
righ15 to legal participation" in modem western societies.
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The thesis will analyze the potential of mediation to foster the values and goals

underlying the legal mies goveming the employment relationship.

An analytical assessment of a dispute resolution process requires a definition of the

process. This study will set out to identify the point where mediation enters a dispute

situation, and the process characteristics of mediation.27 As a private and potentially

highly customized process, mediation is found in immensely wide variations.28 The

discussion will draw on the elements that characterize the mediation process in general;

these features will be illustrated by procedural provisions of actual mediation programs29

and by documents dealing with legal and ethical issues ofmediation.30

;:7 See Chapter 1, below.
;:8 Rogers & McEwen. Mediation, supra note 8 at 12. They also point out that the variety of programs and

services may necessitate an over-simplification in a general exposition of the process. See also Folberg
and Taylor, supra note 8 at 258.

;:q In analyzing the characteristics of mediation. 1 will mainly refer to the American Arbitration
Association's "National Rules for the Resolution of Employment Disputes: Employment Mediation
Rules" (1999), buP'lIwww adr or&!rules/employment fUies btml (date accessed: March 6th

, 1999)
[bereinafter "AAA Rules"], and to the "CPR Procedures", supra note 4.
On June l, 1996, the American Arbittation Association issued "National Rules for the Resolution of
Employment Disputes". The rules were developed for employers and employees who wish to use a
private alternative to resolve their disputes. They provide for different methods to resolve employment
disputes, including mediation. The second part of the ··National Rules for the Resolution of Employment
Disputes" provides "Employment Mediation Rules" which apply to the mediation programs
administered by the AAA.
In its "CPR Program to Resolve Employment Disputes", the Employment Disputes Comminee of the
Center for Public Resources lnstitute for Dispute Resolution offers employers several options for
developing an ADR program for the resolution of employment disputes where an informaI internaI
procedure is not available or bas failed to resolve the dispute. This program urges that Mediation be
offered as a step in a formai dispute resolution program. In Mediation programs conducted by CPR
panelists, the "CPR Procedures" in Section 2. b. of the "CPR Program to Resolve Employrnent Disputes"
will be applied.

30 In the discussion of these issues, 1 will refer to the Joint Comminee's "Model Standards of Conduct for
Mediators", hnp'llwww adr O(i:/etbics (date accessed: March 6th

, 1999) [hereinafter "Comminee
Standards"], the Society of Professionals in Dispute Resolution (SPIDR) Ethics Comminee's "Ethical
Standards of Professional Responsibility", bup·//www spjdr or&fetbjc htm (date accessed: March 6th

,

1999) [hereinafter "SPIDR Ethics"], the "Colorado Council of Mediation Organizations Code of
Professional Conduct" (1982) in Goldberg et al., Dispute Resolution 2nd ed., supra note 8 at 475
[hereinafter "Colorado Code"], the Task Force on Alternative Dispute Resolution in Employrnent's
"Due Process Protocol for Mediation and Arbitration of Statutory Disputes Arising Out of the
Employment Relationship" (1995), 50:4 Disp. Res. J. 37 [hereinafter "Due Process Protocol"], and the
Society ofProfessionals in Dispute Resolution (SPIDR) Law and Public Policy Committee's "Guidelines



The study will then proceed to identify the social values and goals that underlie

employment law through an analysis of the rationales of employment law in general and

typical employment regulations in particular.31 Employment law will be discussed as far

as it govems the individual relationship between employer and employee.32 The
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for Voluntary Mediation Programs Instituted by Agencies Cbarged with Enforcing Workplace Rights",
hup'//www spjdr or&!work hW (date accessed: March 6th

, 1999) [hereinafter "SPIDR Guidelines"].
The "Comminee Standards", supra, were prepared from 1992 through 1994 by a joint comminee
composed of delegates from the American Arbitration Associatio~ the American Bar Associatio~ and
from the Society of ProfessionaIs in Dispute Resolution. They have been approved by the American
Arbitration Association, the Litigation Section and the Dispute Resolution Section of the American Bar
Association, and the Society of Professionals in Dispute Resolution. The "Committee Standards" are
intended to serve as a guide for the conduct of Mediators. to inform the mediating parties, and to
promote public confidence in Mediation as a process for resolving disputes.
The purpose of the "SPIDR Ethics", supra, is to prornote among SPIDR Mernbers and Associates ethical
conduct and a high level of cornpetency, including honesty, integrity, impartiality and the exercise of
good judgment in their dispute resolution efforts. Adherence to these standards is considered as basic to
professional responsibility; SPIDR Mernbers and Associates commit themselves to he guided in their
professional conduct by these standards.
The "Colorado Code", supra, is a personal code of conduct for individual rnediators and is intended to
establish principles applicable to aU professional Mediators employed by private or public agencies.
The "Due Process Protocor, supra, was developed in the United States in 1995 by a special task force
composed of individuals representing management, labor, employment, civil rights organizations,
private administrative agencies, govemment, and the AAA. See Arnold M. Zack, "Evolution of the
Employment Protocol" (1995), 50:4 Disp. Res. J. 36. Ir was introduced to ensure fairness and equity in
resolving workplace disputes. The "Due Process Protocor encourages Mediation of statutory disputes,
provided there are due process safeguards. It has been endorsed by organizations representing a broad
range of constituencies, including the AAA, the American Bar Association Labor and Employment
Section, the American Civil Liberties Union, the Federal Mediation and Conciliation Service, the
National Academy of Arbittators, and the National Society of Professionals in Dispute Resolution. Et has
been incorporated into the ADR procedures of the Massachusetts Commission Against Discrimination
(MCAD) and into the Report of the United States Secretary of Labor's Task Force in Excellence in State
and Local Government.
The "SPIDR Guidelines", supra, emerged from the recognition of a "critical need to develop consensus
on essential elements of faimess for agency Mediation programs" (ibid.) and address essential and
recommended elements of Mediation programs instituted by agencies charged with investigating and
adjudicating statutory workplace c1aims.

31 See Chapter 2, below.
3:: Because of the nature of the parties and of the c1aims and interests involved, issues of industrial conflict

are fundamentally distinct from individual workplace conflict and must therefore remain out of the scope
of this thesis. That does Dot mean, however, that industrial conflict and the legal roles goveming it are of
no importance in individual employment disputes. The legal roles goveming the individual employment
relationship are often established by the parties in collective agreements; in sorne legislations provisions
of collective agreements can he extended to employment relationships to which the collective agreement
is originally not applicable. This possibility exists, e.g., in Germany with the "Declaration of General
Binding Character" (translation mine) in Section 5 of the Tarifvertragsgesetz (Collective Agreement
Act); see Günter Schaub. Arbeitsrechts-Handbuch, gm ed. (MÜDchen: C.R. Beck, (996) al 1730 - 1736
[hereinafter Schaub]; and in Quebec with the "Collective Agreement Decree" in An Act Respecting
Collective Agreement Decrees; see Harry William Arthurs, Donald D. Carter, Judy Fudge, Harry J.
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exposition will not focus on a particular legislation. The legal and economic structure of

the employment relationship~ as weIl as the fonns and purposes of employment

regulations~ are sufficiently similar in virtually aIl modem western economies to justify

waiving such a ditTerentiation for the purposes of the undertaken theoretical discussion.]]

Drawing on the analysis of mediation~ the thesis will then examine the potential of the

process to foster the identified employment law rationales.]4 The effects of ditTerent

mediation characteristics on the achievement of the various social goals~ as they are

represented in these rationales~ will he exarnined. This discussion of the impact of the

process elements will differentiate the various and possibly conflicting goals of

employment law in general and of particular employment regulations, and~ according to

the relative importance of the various goals in the different elements of employment law~

assess the characteristics of mediation as to their capability of supporting the achievement

of these social goals.35

Glasbeek & Gilles Trudeau, Labour Law and Industrial Relations in Canada, 4 th ed. (Markham. Ont.:
Butterworths; Deventer, NL: Kluwer, 1993) at 115 - 117.

33 Where appropriate, examples or references to legaI roles governing the employment relationship will be
drawn from North-American or from European employment law.
Employment rnediation has its roots and its widest use in the United States. Consequentially, the
academic debate about the legal situation of Mediation of employment disputes focuses widely on the
legal system in the United States. ln building on this debate, it will be inevitable to refer to the legal
system that has determined the discussion so far. However, this thesis will go beyond the U.S.
perspective on employment law. Drawing on my legal education that [received mainly in Germany and
in Canada, 1 will brietly refer to German and Canadian employment law provisions to illustrate the
discussion; sorne references may also he made to the British legal perspective. [n this context, the
European legislations MaY provide an interesting contrast to the North-American legal systems because
the European legislators have gone much further in strengthening the position of the worker in the
employment relationship.

34 See Chapter 3, below.
35 A similar "goal-centered" approach is taken by Robert A. Baruch Bush~ "Dispute Resolution

Alternatives and the Goals of Social Justice: Jurisdictional Principles for Process Choice" (1984) 1984
Wisconsin L. Rev. 893 [hereinafter Bush, "Dispute Resolution"]. Bush transforms the different goals of
civil justice into different sorts of costs, and then examines dispute resolutioD methods as to their
potential to reduce costs. In his view, the advantage of the transformation of goals into costs is ''lhat it
emphasizes the multiplicity and interrelationship of civil justice goals and thus tends to prevent the
common error in a multi-goal system - omission or nonconsideration ... of goals" (at 934). However, the
failure to consider certain goals is Dot a structural f1aw of a multi-goal system, but rather a question of
the thoroughness of analysis. Moreover, the cost-minimization approach does not solve the problem of
evaluating and weighing contlicting goals. Rather, the monetarization of goals tends to obstruct the true
nature of the goals in question. Therefore, [ will employ the "direct" goal-terminology in this thesis.
Silver, supra note 16 assesses Mediation as to its capability of fostering the intent of employment
statutes, with special focus on anti-discrirnination laws. However, she does not analyze the rationale of
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Concluding the analysis, the thesis will provide suggestions as to which elements of the

law governing a dispute matter May favor Mediation as the appropriate process, and for

which dispute matters the use of Mediation encounters reservations from a legal

perspective.36

the starutes in depth, but rather confmes ber discussion to the general statutory goal to eradicate
discrimination.

~() [n a range of books and articles there are lists of criteria for the assessment of mediation for a particular
kind of disputes. To give just one example. Judith L. Maute, "Public Values and Private Justice: A Case
For Mediator Accountability" (1991) 4 Geo. J. Legal Ethics 503 at 527 [hereinafter Maute] proposes a
list of factors that suggest that "a dispute is a good candidate for mediation:

1. Essentially private dispute between parties of relatively equal power.
2. Basic applicable law is senIed and can he adequately explained to parties.
3. Internai affairs of the relationship unsuited for a system of act-oriented mies; polycentric disputes

involving complex. multi-faceted problems.
4. AlI necessary parties are included, willing to deal fairly with each other in mediation and able to

participate effectively in the process."
These factors are social rather than legai. They descnbe the situation in whicb a dispute takes place, but
do Dot derive the suitability of mediation from considerations based in the applicable law. It is the
starting point in the applicable law that distinguisbes the approach taken here from previous
contributions to the mediation debate.
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Despite the vast variety of views and opinions in the debate about mediation, there is one

statement probably ail participants in this debate would subscribe to: Mediation can

resolve disputes. Beyond this core, the tangle of voices praising, criticizing, describing,

and analyzing mediation is almost Babylonian. There is lively, sometimes heated and

often controversial argument about what a dispute actually is, what constitutes a

mediation process, how it works, and what its goals beyond the resolution of the

immediate dispute are.

l do not set out to disentangle the mediation discussion in this thesis. However, to achieve

the objective of this thesis - to provide an assessment of mediation in employment

disputes - it is necessary to determine the character of mediation in order to understand its

functions and its impact on employment law.

The characterization as a dispute resolution process marks the object of mediation: the

social phenomenon of dispute. Therefore, 1 will tirst detennine of what a dispute is, and

thus identify the point where mediation sets in in a conflict situation.37 1 will then detine

mediation and - according to this definition - analyze the characteristics of the process

and their functions in dispute reality.38 Dispute processes and their outcomes are heavily

influenced by the relative power oftheir participants. Therefore, concluding this chapter, 1

will identify factors that detennine the power relationship in a dispute.39 This analysis of

mediation will be the basis for the assessment of the process in the light of the rationales

and functions of emploYment law,40 which will be identified in the next chapter:u

37 Section A.• below.
38 Section B.• below.
39 Section c.. below.
40 See Chapter 3. below.
41 Chapter 2. below.
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The object of mediation as a dispute resolution technique is the social phenomenon of

dispute. The tenn '·dispute resolutionn marks the ending of a dispute with a settlement

that is binding upon both disputants. Dispute resolution processes are methods to direct

the handling of a dispute towards a resolutioD.42

In the terminology of conflict research, the term udisputen stands for a c1aim - i.e., the

demand of an action - communicated by the claimant to the defendant43
, and rejected by

the defendant.4-l Thus, it marks a particular stage in the transformation ofa conflict.

.a:! See also William Ury, Jeanne M. Brett & Stephen B. Goldberg, Getting Disputes Resolved: Designing
Systems to Cut the Costs ofConflict (San Francisco: Jossey-Bass, 1988) at 6, who deîme a procedure as
"a pattern of interactive behaviour directed toward resolving a dispute." At sorne places in the dispute
resolution debate the term "dispute resolution" is replaced by the term "dispute handling". However, the
tenn "dispute handling" is broader than "'dispute resolution"; it comprises also strategies aimed at ending
the dispute without a binding settlement, sucb as abandoning or "Iumping" the dispute, or reaching a
provisional senlement. For some scholars, the goal of mediation to resolve - i.e., to end - a dispute is
even supplemented or replaced by the goal to educate the disputants, to foster a moral development, or
to teach "dispute handling" skills. See Frank E. A. Sander, ·'Alternative Methods of Dispute Resolution:
An Overview" (1985) 37 U. Fla. L. Rev. 1 at 13 - 14. This "empowerment" goal is prominently
promoted by Bush, Promise, supra note 23; Robert A. Baruch Bush, "Efficiency and Protection, or
Empowennent and Recognition? The Mediator's Role and Ethical Standards in Mediation" (1989) 41
Fla. L. Rev. 253 [hereinafter Bush, ··Efficiency"]. See also the discussion of goals and ideologies
underlying mediation in Section B. e., below. However, Mediation is in the îlfSt instance oriented
towards a settlement of the dispute and is therefore - at least for the purpose of this thesis - more
precisely characterized as a ·'dispute resolution process".

013 In this section, the terms "claimant" and "defendant" are not invested with a technical legal meaning.
Rather, they describe the positions of the disputants in the dispute: the claimant demands an action of the
defendant; the defendant refuses to take the demanded action. These terms attnbute opposition to the
relation between the disputants only to the extent that opposition is logically a precondition for any
dispute: only if persons have different - i.e., opposite - conceptions about the appropriate action, there
can be a dispute. However, the use of these terms is not intended to indicate a non-cooperative attitude
or behaviour of the disputants in the process of the dispute.

.a.a This dispute definition follows the use of the tenn in William L. f. Felstiner, Richard L. Abel & Austin
Sarat, "The Emergence and Transformation of Disputes: Naming, Blaming, Claiming ..." (1980), 15
Law & Society Rev. 631 al 636 [hereinafter Felstiner et al.]; see also Richard E. Miller & Austin Sarat,
··Grievances, Claims and Disputes: Assessing the Adversary Culture" (1980), 15 Law & Society Rev.
525 at 527 [hereinafter Miller & Sarat]: "A dispute exists when a daim based on a grievance is rejected
either in whole or in part." Sander, ·'Varieties", supra note Il dermes dispute as "a matured controversy,
as distinguished, for example, from a 'grievance' which may he inchoate and unexpressed." Specifically
for the employment context, Bishop, supra note 5 at 7 gives the following deîmition: "An employment
dispute is a communicated disagreement between an employer and one or more employees or between
two or more employees about what is to he done in relation to a workplace conflict", workplace conflict
meaning ·'the perception of incompatible interests between an employer and an employee or between
two or more employees".
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For a dispute to emerge, a conflict develops through difTerent stages. A negative

experience, like distress, a problem, persona! or social inconvenience, is not tolerated, but

rather perceived as an injury,4S as a situation regarding the individual that calls for change

or compensation.46 The perceived injury is attributed to the fault of another individual or

social entity;H and communicated to the person or entity believed to be responsible; this

communication includes a demand to take an action.48 A dispute emerges, when the

addressed person or entity enters the defense, i.e., refuses to take the action demanded.49

At any stage, the development of a conflict cao be interrupted: a negative experience cao

be tolerated;SO a relationship burdened by an attributed and communicated injury can be

continued without pursuit of change or compensation;SI a communicated daim can be

abandoned;52 a c1aim can be accepted and fulfilled.53 In ail these cases, the conflict

remains or is solved in another way, whereas a dispute does not emerge. AIso, it is

possible that only a part of a conflict develops into a dispute, whereas another part

remains undeveloped.Sol Therefore, the term "dispute" describes only a part of the conflict

as a social phenomenon.

olS Felstiner et al., supra note 44 at 633.
016 Breidenbach, Mediation, supra note 25 at 42.
017 The injured person feels wronged and believes that something might he done in response to the injury.

See Felstiner et al., supra note 44 at 635, where this stage is called "grievance"; the perceived injury is
"blamed" on another individual or entity. Miller and Sarat. supra note 44 at 527 also speak of
"grievance", defmed as "an individual's helief that he or she (or a group or organization) is entitled to a
resource which someone else may grant or deny."

olS Felstiner et al., supra note 44 at 636, refer to the communication of a grievance as a "daim". However,
the conununication of a "blame", merely voices the perception ofbeing wronged to the person allegedly
causing the wrong, whereas the term "claim" rather indicates that sometbing is demanded - claimed ­
from the other person. For this reason, the term "daim" in this thesis is defmed as the demand for an
action to change or compensate the injurious situation.

019 This refusaI cao take different forms. The demand can be outright rejected; the fulfillment of the demand
cao he delayed and the delay eonstrued by the daimant as resistance; or the response to the demand can
be a partial rejection in form of a compromise otTer. See Felstiner et al., supra note 44 at 636; Miller and
Sarat. supra note 44 at 527.

50 Felstiner et al., supra note 44 at 633. Breidenbach, Mediation, supra note 25 at 42 speaks of
"Meidungsstrategie" (Uavoidance strategy'·).

SI Breidenbach, Mediation, supra note 25 at 44, refers to this conduct as "endurance", a conduet that
counteracts the solution of the dispute. Miller and Sarat. supra note 44 at 527 say that people "·Iump il'
so as to avoid potential eonflict."

s:!. Breidenbach, Mediation, supra note 25 at 44, caUs this strategy ofabandoning a daim ulumping it".
S3 Miller and Sarat. supra note 44 at 527.
S4 Consider, e.g., the cases where a particular occurrence serves as a peg to initiate a dispute, whereas the ­

much broader - essence of a conflict remains unarticulated.
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Despite the incongruence between the terms "dispute" and "cOnflict"7 in a part of the

literature7 these terms are used interchangeably.5s However7 the differentiation is

important, even in a work that does not in depth explore the relation between conflict and

dispute. Calling only a particular stage of a conflict a "dispute" indicates that dispute

handIing7 in the tirst placet deals only with the surface of the underlying conflict. The

conflict may persist even where the dispute bas been ended; in this sense7 "dispute

resolutionn does not necessarily mean "conflict resolution".s6 It iSt however7 rather the

social reality of conflict that interferes with social interactions than ils expression in a

dispute. To make these interactions productive7the goal must he conflict resolution rather

than dispute ending; dispute processing is ooly one step towards this goal.

The discussion at band focuses exclusively on mediation of legals7 disputesS8
, i.e. 7

disputes in whicb a claim based on an alleged injury for whicb the law provides a remedy

that could be granted by a public adjudicator9
• For disputes that contain legal as weIl as

55 See, e.g., Ford Foundation, New Approaches to Conflict Resolution. A Ford Foundation Report (New
York: Ford Foundation. 1978) at 1. Goldberg et al., Disprtte Resolution 2M ed.• supra note 8 at 6 - 7, use
the tenns "claim", "conflict", "difference" and "dispute", without distinguishing them. Folberg and
Taylor, supra note 8 at 19, refer to the tenninological distinction between conflict and dispute - "[a]
dispute is an interpersonal conflict that is communicated or manifested. A conflict may not become a
dispute if it is not communicated to someone in the form of a perceived incompatibility or a contested
c1aim." (emphasis in original) - but speak of mediation as a conflict resolution process, and thus equate
dispute resolution and conflict resolution.

Sô Only where the perception of an injury completely - i.e., including the full range of the perceived issues
in their full perceived importance - transforms into an appropriate daim - i.e., a demand for an action
that can completely remedy the perceived injury -, which in turn completely transfonns into a dispute,
can the resolution of the dispute at the same time he the resolution of the conflict. If the transformation is
incomplete at any stage, the part of the conflict that has not been transformed, persists.

S7 Miller and Sarat, supra note 44 at 527 defme (civil) legal disputes as "disputes that involve rights or
resources which could be granted or denied by a court." This defmition focuses on the remedial aspects
of the law, and may thus distract from the fact-determinative aspects of the legal provisions which are
important for the ordering, monitoring and guiding functions of the law. The deîmition employed in this
thesis - emphasizing both the fact-determinative and remedial aspects of the legal provisions in dispute ­
covers all disputes that rely on the law to support or reject the claim.

S8 Miller and Sarat, supra note 44 at 527 use the term "civillegal disputes". However, the characterization
of a legal dispute as "civil" implies that there are no public aspects to the dispute in question, i.e., that
the law involved in the dispute is not intended (al least in part) to protect an interest of the public. As the
discussion in this thesis will show for legal disputes in the employment context, however, a public
interest is often involved even in laws that are commonly categorized as "civil'·. The characterization of
such disputes as "civil" could he misleading and will therefore he avoided in this thesis.

59 Often this will Mean a court oflaw; however, the tenn "public adjudicator" is broader and includes, e.g.,
publicly established and controlled tribunats, boards, commissions, or other administrative agencies that,
according to their mandate, perform adjudicatory tasks.



non-Iegal elements, only the legal elements can be considered;60 the non-Iegal dimensions

of disputes rernain ccnceptually beyond the scope ofthis study.61
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Mediation as a communicative technique can only set in where a conflict is

communicated, i.e., where a dispute emerged. Therefore, it is preferable to characterize it

as a dispute resolution rather than a conflict handling method.

B. Process Characteristics

Having identified the place of mediation in a dispute situation, or what mediation is

supposed to do, it is now lime to tum to the process itselt: to how disputes are resolved in

mediation. In this section, 1 will first give a definition of rnediation, and then explore the

process characteristics of rnediation according to the elements of the definition.

Mediation is a private62 and infonnal63 dispute resolution process64
, designed by an

agreement of the immediate participants in the dispute, in which these disputants6S carry

out negotiations - airned at a settlement of the dispute66
- under the facilitation of the

mediator,67 an appropriately qualified impartial and neutral person, who does not have the

(,Q Breidenbach, Mediation. supra note 25 at 52 points out that disputes often contain legal and non-Iegal
C'relational" or "social") elements; the categorization of a dispute as "legal" or "social", according to its
predominant nature, poses the danger of inadequate deftnition of the dispute and the resolution of aIl its
aspects according to - exclusively - either legal or social criteria without the necessary differentiation,
resulting in inadequate resolution of the Don-dominant dispute aspects. Adequate resolution of a dispute
as a whole requires adequate solution of its particular elements. Often, therefore, the resolution of the
Iegal aspects of a dispute will only be a part - although an imponant one - of a complete dispute
resolutioD.

61 The impact of the resolution of non-Iegal disputes on the achievement of the goals of employment law is
tao remote and dependent on particularities to he explored in a structural study lite the one at hand.

6"' The private character ofmediation is discussed in Section 1., below.
63 The informality ofmediation is discussed in Section 2., below.
()4 James Healy, "Problem Solving Through Mediation: What Can We Leam From Each Other?" in: Maria

R. Volpe & Thomas F. Christian (eds.): Problem So/ving Through Mediation (American Bar
Association~Special Committee on Dispute Resolution, Public Services Division, 1984) at 22, however,
caUs Mediation "a personality thing rather than a process", emphasizing the detenninative influence the
mediator's concept has on the operation ofmediation, and depreciating the characteristics of the process.

65 The participation of the immediate disputants and of outsiders to the dispute is discussed in Section 3.,
below.

b6 The importance of negotiation and the orientation of mediation towards a settlement are discussed in
Section 4., below.

67 The role of the Mediator is discussed in Section S., below.



power to impose a decisioo 00 the disputants.68 This section will critically expound the

elements of this definition.
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1. Private Character of Mediation

Mediation operates largely in private.69 Mediation services are often provided by private

persons, corporations or associations.70

t>8 The deflnitions of mediation in the literature are manifold and vary from very general to quite detailed
descriptions; ail of the~ however, are in agreement over the basic elements: 1. negotiations are canied
out between the disputants, 2. negotiations between the disputants are facilitated by a third party, and 3.
the facilitating party bas no power to impose a decision on the disputants. However, the variations are in
the detail; often they reflect the authors approach to the subject. Whereas many defmitions (by academic
scholars) confme themselves to neutrally analyze Mediation, others (by mediation proponents and
practitioners) are not free of evaluative or descriptive elements. Giving a very general scholarly
defmition, Goldberg et al., Dispute Resolution 2nd ed., supra note 8 at 103 characterize mediation
neunally as "negotiation carried out with the existence of a third party:' More detailed, Breidenbach.
.Mediation, supra note 25 at 4 defmes it as ..the bringing in of a (mostly) neutral and impartial third
person into a conflict who supports the parties with their negotiation and resolution attempts but does not
on his own have the authority ro decide (the conflictl' (translation mine; emphasis in original). Riskin,
supra note 9 at 22 points out that mediation functions as a (past-oriented) dispute resolution process as
weil as a (future-oriented) process to design future relations or transaction. He characterizes mediation as
"an informai process in which a neutral third party helps others resolve a dispute or plan a transaction
but does not (and ordinarily does not have the power to) impose a solution." Joseph B. Stulberg, "The
Theory and Practice of Mediation: A Reply to Professor Susskind" (1981) 6 Vt. L. Rev. 85 at 88
[hereinafter Stulberg] defmes it as u(1) a non-compulsory procedure in which (2) an impartial, neutral
party is invited or accepted by (3) parties to a dispute to help them (4) identify issues of mutual concem
and (5) design solutions to the issues (6) which are acceptable to the parties:' Singer, Settling. supra note
3, at 5 views it as the principal characteristic of mediation that it uinvolves an outsider to the dispute,
who lacks the power to make decisions for the parties. The mediator meets with the parties, often bath
separately and together, in order to help them to reach agreement." Rogers & McEwen, Mediation, supra
note 8 at 1 approacb the process from the role of the mediator: "Mediators are "third parties,' not
otherwise involved in a controversy, who assist disputing parties in their negotiations.... [T]he mediator
does not issue a decision which the parties must obey." As an example for a rather "agenda-oriented"
deïmition, Folberg and Taylor's description emphasizes the uempowerment" goal of mediation; thus, it
contains a programmatic element. In their view, mediation "can be defmed as the process by which the
participants, together with the assistance of a neutral person or persons, systematically isolate disputed
issues in order to develop options, consider alternatives, and reach a consensual settiement that will
accommodate their needs." Folberg and Taylor, supra note 8 at 7.

69 Edward Brunet, "Questioning the Quality of Alternative Dispute Resolution" (1987) 62 Tulane L. Rev. 1
at 13 [hereinafter Brunet].

70 Rogers & McEwe~ Mediation, supra note 8 at 12 point to the variety of dispute resolution providers:
"Mediation services are offered both by public employees and private contractors. Legally rnandated
mediation typically is handled by public employees but not invariably 50. Where Mediation is voluntarily
pursued by the parties, private contractors are used more often, but public Mediation is still available at
times." See also Goldberg et al., Dispute Resolution 2nd ed., supra note 8 at 290 - 291.
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The mediation process is initiated by one or both disputants; the participation in

mediation is - in principle - voluntary throughout the process.71 However, often

disputants are subject to a legal obligation to participate in mediation.72 Increasingly the

use of mediation of designated contested issues is mandated by law.73 Participation may

aiso be required by a contract clause.74 In addition to legal obligations, social or

psychological factors may pressure disputants to begin and to continue participating in

mediation. Disputants may also he required to participate in mediation in ~~good faith.,,75

The disputants design the process according to their preferences and needs;76 often,

however, they will adopt standard mies suggested by the mediator or provided by a

71 Stulberg, supra note 68 at 88 notes that ..the mediation process is non-compulsory. There is no legal
liability attached 10 any party refusing to participate in a Mediation process." Hence, in principle no
disputant can be compelled 10 submit the dispute to mediation, or to take part in a Mediation initiated by
his counterpart, and at any stage, each disputant is free to leave the process without legal sanctions.
Bond, supra note 6 at 17 proposes the foUowing clause for contractual provisions for Mediation of
sexual harassment disputes: "The Mediation is voluntary and not binding. Any party may withdraw from
the mediation at any rime for any reason." For a pre-dispute Mediation clause see aIse Goldberg et al.,
Dispute Resolution 1st ed., supra note 12 at 550.

7~ Goldberg et al., Dispute Resolution lit ed., supra note 12 al 490 state that the disputants may he subject
to pressure "both into Mediation and in mediation".

73 See Rogers & McEwen, Mediation, supra nole 8 at 43 - 46. The advantages and drawbacks of
compulsory participation in Mediation are discussed in Society of Professionals in Dispute Resolution
(SPIDR) - Law and Public Policy Committee, "Mandated Participation and Settlement Coercion:
Dispute Resolution as it Relates to the Courts. " (1990) in Goldherg et al., Dispute Resolution 2nd ed.•
supra note 8 al 262 - 268 (hereinafter SPIDR "Mandated Participation"]. Where Mediation is ordered by
a court or by a regulation, the participation is not voluntary. Depending on the consequences of
unsuccessful mediation, the disputants may he subject to significant coercion to settle their case in
mediation. Carrie Menkel-Meadow, "Pursuing Settlement in an Adversary Culture: A Tale of Innovation
Co-Opted or 'The Law of ADR'" (1991) 19 Fla. St. U. L. Rev. 1 al 18 - 25 [hereinafter Menkel­
Meadow, "Pursuing"] discusses the issue of mandaled participation in several recent cases. See also
Riskin. supra note 9 at 25.

74 Goldberg et al., Dispute Resolution Ist ed., supra note 12 at 540 - 544. Rogers & McEwen, Mediation,
supra note 8 at 61.

7S James J. Alfmi, "Trashing, Bashing. and Hashing ft Out: Is This the End of 'Good Mediation'?" (1991)
19 Fla. St. U. L. Rev. 47 at 63 [hereinafter Alfmi] discusses the problem and suggests that - in
mandatory mediation - "the problem of the non-playing party is hest addressed by imposing a
mediation-in-good-faith requirement, with appropriate sanctions. on the recalcitrant party." Bond, supra
note 6 at 18, suggests to include a good faith clause in contracts providing for the mediation of sexual
harassment disputes. Nabil Antaki, Les modes de règlement amiable des litiges (Cowansville: Yvon
Blais, 1998) at 193 - 199 [hereinafter Antaki] diseusses the content of the obligation arising from a
mediation contract and distinguishes a subjective obligation - to participate in good faith - and an
objective obligation - to apply reasonable efforts 10 come to a settlement in Mediation.

76 ln this designing process the disputants will he assisted by the Mediator, building on bis experience and
expertise in the resolution of disputes. See Anraki, supra note 75 at 206.



• Chapter 1: Mediation 19

•

mediation program.n During the Mediation session, the Mediator directs the process;78

however, the disputants have the freedom to reject any particular action of the mediator.79

Mediation is marked by its confidentiality.80 The Mediation sessions are attended only by

the disputants and the mediator. 81 Statements and positions taken by the disputants in the

course of Mediation remain by and large82 confidential.83 Mediation proceedings are not

77 Even established mediation mIes, e.g., the "AAA RuIes", supra note 29 bave to he implemented in the
mediation agreement between the disputants to become effective. Cf. the UAAA Rules", supra note 29:

"1. Agreement of Parties. Whenever, by provIsion in an employment dispute resolution program, or
by separate submission, the parties have provided for mediation or conciliation of existing or future
disputes under the auspices of the American Arbitration Association (hereinafter AAA) or under these
mIes, they shaH he deemed to bave made these mIes, as amended and in effect as of the date of the
submission of the dispute, a pan of their agreement."

78 The procedural activities of the mediator and their influence on the dispute are discussed in Section 5. a.,
below.

7'1 In practice, this veto-power of the disputants does not play a significant role. The Mediator conducts the
process with a certain degree of authority, derived from bis (perceived) experience and expertise in the
resolution of disputes.

sa Folberg and Taylor, supra note 8 at 265 see confidentiality as a prerequisite of the S'llccess ofmediation.
See also Goldberg et ai., Dispute Resolution 200 ed., supra note 8 at 181; Antakï. supra note 75 at 210­
213.

81 The "AAA Rules", supra note 29 exclude the public from mediation sessions unless the disputants and
the mediator agree otherwise:

"Il. Privacy. Mediation sessions are private. The parties and their representatives may attend
mediation sessions. Other persons may attend only with the permission of the parties and with the
consent of the mediator:'

Rogers & McEwen, Mediation, supra note 8 at 8 approve this privacy as a welcome absence of outside
disturbance: "No robes, stenographers, court officers, news reporters, or public observers intrude upon
the private session."
Cf. also the "AAA Rules", supra note 29:

"1 1. Privacy. Mediation sessions are private. The parties and their representatives may attend
mediation sessions. Other persons may attend only with the permission of the parties and with the
consent of the mediator."

For a discussion of the participation in mediation see Section 3., below.
s:: Rogers & McEwe~ Mediation, supra note 8 at 139 discuss cases in which the public may bave a right of

access to a mediation session or to mediation documents. In principle, however, mediation between
private parties remains inaccessible for the public.

S3 Cf. the "AAA Rules", supra note 29:
"12. Confidentiality. Confidential information disclosed to a mediator by the parties or by wimesses in
the course of the mediation shaH Dot he divulged by the mediator. Ail records, reports. or other
documents received by a mediator whi1e serving in that capacity shaH he confidential. The mediator
shaH not be compelled to divulge such records or to testify in regard to the mediation in any adversary
proceeding or judicia1 forum.
The parties shaU maintain the confidentiality of the mediation and shaH not rely on. or introduce as
evidence in any arbitral, judicial, or other proceeding

a. views expressed or suggestions made by another party with respect to a possible settlement of
the dispute;

b. admissions made by another party in the course of the mediation proceedings;
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recorded,S4 and neither the outcomes nor the rationales leading to a settlement are

generally communicated to the public.85

Increasingly, mediation is ordered or operated by public institutions.86 The private

character of such mandatory mediation is problematic. Mandatory mediation generally

follows the principles of voluntary mediation;87 differences follow from the public

initiation and control of the process. Mandatory mediation is initiated by a public

official,88 who also establishes the procedural mles.89 The Mediation order or program

c. proposais made or views expressed by the mediator; or
d. the fact that another party had or had not indicated willingness to accept a proposai for

settlement made by the mediator:'
Cf. also the "CPR Procedures", supra note 4:

'-rh) Confidentiality. The entire Mediation process is confidential, except for the fact that the process
has taken place. Unless otherwise agreed among the parties or required by law, the parties and the
mediator shaH not disclose to any person who is not associated with participants in the process,
including any judicial officer, any information regarding the process (including pre-process
exchanges and agreements), contents (including written and oral infonnation), sett.1ement terms or
outcome of the proceeding, except that settlement terms May be disclosed in an action to enforce
compliance therewith."

Bond, supra note 6 at 18 suggests the following clause for a contract providing for the mediation of
sexual harassment disputes: "The Mediation sessions are entirely confidential. No infonnation about or
from the Mediation process is to be disclosed by the Mediator or any party to the mediation. Each party
will sign a confidentiality agreement prior to the commencement of the îlfSt Mediation session."
In the United States, the confidentiality of statements, positions, and documents produced in mediation is
to a great extent legaHy protected. See the survey of Mediation confidentiality laws in Rogers &
McEwen, Mediation, supra note 8 at 243 (Appendix A).

S-4 Cf. the "AAA Rules", supra note 29:
"13. No Stenographie Record. There shaH he no stenographie record of the Mediation process...

8S Brunet, supra note 69 at 13. Silver, supra note 16 at 499 - 508 descnbes and discusses ADR procedures
employed by federal agencies in the United States charged with the enforcement of civil rights, inter
aUa, in employment. Each of these procedures contains mediative elements. According to the
categorization in Ellen A. Waldman, "Identifying the Role of Social Norms in Mediation: A Multiple
Model Approach" (1997) 48 Hastings L. J. 703 at 750 - 753 [hereinafter Waldman], these procedures
employa "nonn-advocating" model of Mediation. For a discussion of the role of norms in Mediation see
Section C., below.

86 Mediation may be ordered by a court, or laws may require a c1aimant to participate in Mediation
conducted by public law enforcement agencies. See the account of how ADR "found its way into the
legal system" in Menkel-Meadow, "Pursuing", supra note 73 at 13 - 17.

87 Alîmi. supra note 75 at 74 concludes from an empirical assessment that the styles of mandatory
mediators "apparently are sunilar to those reponed in the mediation literature", i.e., to the styles in
private Mediation. However, he points out that the mandatory character of Mediation impairs the general
voluntariness of the process. G. Thomas Eisele, "The Case Against Mandatory Court-Annexed ADR
Programs" (1991) 75 Judicature 34 at 36 fmds that in court-annexed Mediation "coerced settlement is the
primary objective, ... despite protests to the contrary."

88 In coun-ordered Mediation, the initiator is the ordering judge. Where mediation is mandated by law as a
precondition to proceed with adjudication, the initiator of Mediation is the legislator: the goal of the



may provide for a report ofprocess and/or the settlement.90 The outcome may be subject

to sorne kind of judicial review.91 Mandatory mediation ofTers the possibility to retain

public control over the qualification of the mediator. Therefore, rnandatory mediation is

characterized by a potentially high degree of public involvement in its organization and

operation.92
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2. Informality

Informality of an institution is defined by the absence of obligatory elements - binding

upon an actor through the force of an authoritarian regulation or of a convention or

custom - for the proper organization and operation of the institution. An informai dispute

resolution process is therefore characterized by a lack of organizational and procedural

positive requirements; in other words, the structural (organizational) and procedural

design of an informai dispute resolution process is free from regulatory, conventional, or

disputant submitting bis case to the process is to have his case adjudicated. It is the law - and therefore,
in effect, the legislator - that compels him to participate in mediation.

89 The influence of the public official on the mediation process varies in intensity. In order not to hinder a
seulement of the case in mediation. the procedural rules remain generally infonnal, flexible and adjusted
to the particular case. However, sorne administrative agencies have elaborate rules for the processing of
complaints, including mediation. See Sïlver, supra note 16 at 514 - 519.

90 Silver, supra note 16 al 514 - 515 reports civil rights enforcement agencies' procedures where mediation
is distinct from an investigative process and matters discussed in mediation remain confidential, as well
as procedures where mediation is integrated in the investigation and the information acquired in
mediation is available for further proceedings.

''1 Rogers & McEwen, Mediation, supra note 8 at 13; Folberg and Taylor, supra note 8 at 245. Iudicial
control of court-annexed mediation is suggested by Brunet, supra Dote 69 at 53.

9"' However, the process is characterized by the same principles as voluntary mediatioD. Therefore, the
discussion of the procedural features of mediation, although oriented on voluntary mediation, applies
generally also to mandatory mediation; ditTerences arising from the public character of mandatory
mediatioD will be indicated.



customary restrictions.93 Mediation IS to a great extent a structurally and procedurally

informaI process.94
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Mediation is virtually free from Iegal regulations of its organizationai structure. Neither

are there provisions for the institutionai form in which a mediation provider can operate.

Accordingly, Mediation services are offered in a variety of structures, e.g., by private

professionals, corporations, or associations. Nor does the law provide internaI structural

requirements, like bureaucratie or hierarchic configurations.9s Also, regulations of the

organization or internaI structure of Mediation services on a private level are virtually

non-existent.96

To a great extent, the operation of Mediation is unregulated.97 There are reiatively few

Iegai provisions applYing to mediation or related matters.98 In sorne areas, however, there

Q3 Richard L. Abel, "Introduction" in Richard L. Abel, ed., The Polities ofInformaI Justice. Volume J: The
American E.'tperience (New York et al.: Academic Press, 1982) [bereinafter Abel ed., Politics] 1 at 2
describes the informality of legal institutions by "the extent that they are nonbureaucratic in structure
and relatively undifferentiated from the larger society, minimize the use of professionals, and eschew
official law in favor of substantive and procedural norms that are vague, unwritten, commonsensical,
flexible, ad hoc, and particularistic." These description provides helpful examples for the detection of
informality, and can support the rather analytical approach taken in this thesis.

q.; Brune4 supra note 69 at 12 descn1les informality as the "hallmark" of ADR procedures. Rogers &
McEwen, Mediation, supra note 8 at 3 report that in the United States "most states have enacted statutes
that encourage or limit Mediation and regulate its relationship to litigation. federal statutes also govem
mediation procedure. In addition, Mediation is increasingly govemed by rules of procedure, local rules,
standing orders, and court rulings." This increase in fonnality refers in the fIfSt place to mandatory or
publicly operated or controlled Mediation. However, it may affect private Mediation in defming
mediation standards and thus generating expectations towards private Mediation and influence the
general perception of the process.

qs The situation for mandatory Mediation is often different. Frequently, mandatory mediation is operated
by providers closely related to state authorities, or even structurally incorporated into them. [n these
settings, it is the state which designs the legal fonn and structure and the internai organization; hence,
these mediation programs are structurally more fonnal than their voluntary equivalents. Within the range
of mandatory Mediation programs, the extent of formality can differ depending on the density and scope
of structural requirements.

% Organizational regulations could be developed at a non-state level: private Mediation associations might
regulate the requirements for Mediation programs administered by them. These regulations, although not
formaI in themselves because of the lack of authoritarian imposition, could gain a quasi-formaI effect if
they were rising to standards on the Mediation sectar. However, no structural regulation at this level bas
been reported.

Q7 See the discussion of the desirability of regulation with regard to ethics and standards in the use of ADR
in general in Menkei-Meadow, "When Disputes". supra note 12 at 1911 - 1922.

q8 The existing laws regulate mainly the accountability ofMediators and the confidentiality of statements of
the disputants made in Mediation. See Rogers & McEwen. Mediation, supra note 8, Appendix B.



is a growing body of self-regulation by rnediation providers that cao potentially lead to

sorne conventional fonnality.99 Mediation providers, or their associations, have developed

Codes (or Standards) of Conduct,l°O stating goals and regulating principles for the

operation of Mediation, advising ethical principles and roles of conduet for Mediators, and

defining their responsibilities. 101 Furthermore, sorne Mediation associations support the

developmentl02 or operate the administration of Mediation programs,103 supervising these

programs as to their compliance with certain programmatic and procedural

requirements. 104 However, there is no customary standard for the operation of

mediation. 105
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One of the principal features of Mediation is its freedom from procedural requirements. 106

There exists no legal or conventional regulation of the Mediation process. The mediation

process is charaeterized by general features and procedural phases; 107 these, however, are

rooted in functional rather than in normative requirements and can not be considered as

[onnal elements. Generally, the mediator and the disputants are free to design the process

qq Folberg and Taylor, supra note 8 al 259. Goldberg et al., Dispute Resolution 1ft ed., supra note 12 at
518. In my usage, the tenn "conventional" marks a widespread, or general acceptance of a standard or
conduct among the persons involved in mediation.

100 See, e.g., "Colorado Code" supra note 30; uCommittee Standards", supra note 30.
101 However, compliance with these regulations is voluntary and not a precondition for providing mediation

services; the self~regulationshave not acquired conventional or customary force. They do not, therefore,
provide a means for an effective control over mediators' conduct or over the result of mediations.

10:! As stated in the AAA "Practical Guide", supra note 4 ..the American Arbitration Association ... offer[s]
guidance in this area in support of efforts by employers to responsibly develop ADR programs to
address workplace disputes."

10J The AAA informs in AAA "Practical Guide", supra note 4 that ..the Association administers dispute
resolution programs which meet the due process standards as outlined in its National Rules for the
Resolution of Employment Disputes and the Due Process Protocoi. If the Association determines that a
dispute resolution program on its face substantially and materially deviates from the minimum due
process standards of the National Rules for the Resolution of Employment Disputes and the Due Process
Protocol, the Association will decline to administer cases under that program."

I~ Program supervision provides the association with a certain degree of control over programmatic
features, procedural elements, mediator qualification, and potentially even over the quality of mediated
settlements. Compliance with these requirements is induced by the desire to benefit from the
administrative and reputational advantages ofan association-administered mediation program.

105 For the operation of mandatory Mediation, it is its affiliation with the authority of the state that can
provide it with a higher level of formality. Mediation goals and principles~ Mediator conduct and
responsibilities may he defmed and required by the state. Thus, mandatory Mediation programs have to
comply with these requirements, and are therefore more formai than voluntary programs.

106 This is generally promoted as the principal advantage of Mediation over other dispute resolution
processes. See, e.g., Menkel-Meadow, uWben Disputes", supra note 12 at 1900.



according to the needs and characteristics of the particular dispute. Moreover~ derivation

from the procedural design is not disciplined~ but rather encouraged because it is

considered as supporting the achievement of the objective of mediation. 108 Mediation

programs may restrict the range of the mediator's permissible activities lO9 and thus

establish negative requirements; however~ these restrictions do not direct the actual

process. 110 Therefore~ the mediation process is characterized by virtually unrestricted

infonnality.
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The informality of mediation has significant effects on the process and the outcome of a

dispute. In this section, 1 will expIain these effects in the context of the detennination of a

factual basis 0 f a dispute~ III the representation of the disputants in the dispute by agents, 1
12

and the application ofnonns to the mediated agreement. 1
13

3. Fact Determination

Most disputes emerge from actual occurrences, i.e., from factual situations.lI~ The

detennination of these facts is essential for the understanding of the dispute and, hence,

for its resolution.

For fact determination~ mediation structurally relies on the voluntary disclosure of the

necessary and relevant infonnation by the disputants. lIs Generally~ the disputants are

107 For a description of the stages of the Mediation process see, e.g., Folberg and Taylor, supra note 8 at 38.
lOS As a dispute resolution process, mediation is oriented towards ending the dispute with a senlement.

However, the way and the intensity of the pursuit of this goal are influenced by the underlying
conceptual objectives of Mediation. These difTerent mediation concepts are discussed in Chapter l,
Section B. 4., below.

1(J<l The facilitative activities of the Mediator and their impact on the process and the outcome of mediation
are diseussed in Chapter l, Section B. 5. a., below.

110 Forrnality is rather cbaracterized by a set of positive requirements than by the prohIbition of certain
elements. Even where the conduct of the mediator is restricted by prohIbitions, he is not required to
conduet the Mediation process in a certain manner. Therefore, the actual process remains informaI.

III Section a., below.
1 t:! Section b., below.
113 Section c., below.
114 This is especially true for legal disputes: the remedies provided by the law are anached to (abstractly

deÎmed) factual situations. Therefore, to he remedial in law, a c1aim must be based on an (alleged)
factual situation.
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expected to take the initiative to provide the facts they perceive as "relevanf~ for the

dispute. 116 No general standard is applied to detennine which facts are relevant for the

resolution of the dispute. Il
7
Therefore~ the scope of the factual base of the dispute

resolution depends on the experience l18 and the initiativel19 of the disputants and/or the

mediator. The other side or the mediator may ask for additional fact presentations. 120

However, no disputant can be compelled to provide facts he does not want to present. 121

11 S This principle builds on the assumption that the disputants participate in Mediation voluntarily and in
good faith, or, as Singer, Settling. supra note 3 at 20 puts il., that "they trust one another.'· However, a
disputant May use Mediation strategically to avoid a trial. In this case the assumption of good faith
participation rests on shaky groun~ and the dependence on voluntary disclosure MaY result in
incomplete and inadequale fact determination.

116 Cf. the "AAA Rules", supra note 29:
"9. Identification ofMatlers in Dispute. At least ten (ID) days prior to the fllSt scheduled Mediation
session, each party shaH provide the Mediator with a brief Memorandum setting forth its position with
regard to the issues tbat need to he resolved. At the discretion of the mediator, such memoranda MaY
be mutually exchanged by the parties.
At the frrst session, the parties will he expecled to produce ail information reasonably required for the
Mediator to understand the issues presented. The Mediator MaY require any party to supplement such
information...

Iii Bond, supra note 6 at 17 considers this as the advantage of Mediation in respect to fact detennination:
"The flexibility of the process aIso renders it especiaHy capable of dealing with .., fact-sensitive
disputes:'

118 Dispute experience can affect fact determination positively as weil as negatively: Experience with the
resolution of disputes similar to the one al hand may improve the adequate assessment of the
completeness of the provided information or of the relevance of information to he demanded. On the
other hand, disputing experience MaY also obstruct the adequate fact determination: a disputant MaY
know - e.g. by previous involvement in similar disputes - that disclosure of a certain kind of
information affects bis case negatively, and MaY for this reason refuse 10 provide this information.

119 Even if a disputant considers certain facts as relevant for the dispute, he MaY hesitate to require the other
side to provide the necessary information. The reasons for such hesitation MaY be various; e.g., a
disputant may want to maintain an amiable mediation atmosphere, knowing that required disclosure
wouId anger his opponent. Similarly, a mediator MaY Dot ask for full disclosure although he considers
the information provided by the disputants as incomplete, in order not to spoiI the Mediation atmosphere,
or even in order to quickly end the dispute.

I~O The "SPIDR Guidelines", supra note 30 (Section ID) point to the potential importance of adequate
representation in obtaining and assessing the necessary information to successfully mediate a dispute:
"When disputants are represente~ their counsel is responsible for assisting them in obtaining
information necessary to make an informed decision. Wben disputants are unrepresente~ however, they
may Iack access to basic information about their statutory rights, agency procedures, and the Mediation
process itself."

J:I Section 9. of the "AAA Rules", supra note 29 provides that the Mediator MaY urequire" the disputants to
provide information. However, he does not have the power to compel the disclosure of any information.
His only possibility to sanction a refusaI by a disputant to disclose information required by the mediator
seems to be his withdrawaI from the Mediation process, potentially resulting in a complete failure of the
dispute resolution.



• Chapter 1: Mediation 26

•

Often, the disputants and/or the Mediator will want to resolve the dispute quick and at a

low cost. Where the focus is on time and cost efficiency, the necessary thoroughness of

factual investigation, required by the complexity of the dispute and the underlyjng factual

situation, May he neglected. l22

In mediation, the tnlth of the assertions provided by the disputants is generally assumed.

There is neither a requirement to prove facts,l23 nor a standard of proof. 124 Similarly, no

structure exists to resolve contradictions in the presentations provided by both sides. 125

Those disagreements remain unresolved;126 contested assertions - even if they reOect the

actual facts - do not enter the factual base on which the dispute will be resolved.

Therefore, mediation may lack the mechanisms to assure adequate determination of

facts. 127

1:!1 Often it is suggested to mediate disputes on the base of the uessential" facts.
1:3 However, the disputants may voluntarily provide proof for their assertions. Tom Amol~ uVocabulary of

ADR Procedures" (1996) 51:1 Disp. Res. J. 60 at 60 (in Section VII d) states that fact detennination in
mediation is conducted "usually without "evidence.· though commonly key documents like a contract
clause or patent claims are referred to or quoted:'

l~~ Edelman et al., supra note 16 at 520 report fmdings about the admission of evidence in internai
mediation procedures: "Most complaint handiers reported that they generally accepted wbatever
evidence the parties and witnesses offered, including "hearsay' evidence:'

lZ5 Edelman et al.. supra note 16 at 520 - 521 report internaI mediators' attitudes towards the burden of
praof of facts and conclude that there is no general standard of who bas to prove whicb facts in
mediation.

126 Rogers & McEwen, Mediation, supra note 8 at 30. The proof presented by one disputant for bis
assertions may persuade the other side to give up bis deniaI of these assertions. However. wbere both
sides insist on the truth of their contradicting assertions, the contradiction remains with the result that
none of the respective assertions can be deemed as reflecting the factual situation.

127 In contrast, Melvin Aron Eisenherg, "Private Ordering Through Negotiation: Dispute Settlement and
Rule-Making" (1976) 89 Harvard L. Rev. 637 at 658 holds the modes of fact determination in informai
dispute resolution processes more efficient and reliable. because they are not constrained by the
necessity to establish and prove facts to the satisfaction of a "stranger". Moreover. he argues. informai
processes offer the possibility to resolve disputes based on a "provisional" or uhypothetical" set of facts.
This argumentation rnay not precisely reflect the reality of disputes. The fust argument rests on the
assumption that facts are not disputed, a situation that will not generally he found in disputes. The
second argument tends to veil the problem. Where a solution is based on an unclear set of facts, a dispute
rnay he ended by a settlement that only covers the conflict, but does not resolve it.
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In principle, Mediation emphasizes the direct participation of the immediate disputants. 128

However, disputants have the option to participate in Mediation under the assistance of a

representative. 129 The representative's activities can reach from passive participation as a

preparatory advisor in advance of the actual Mediation process, to advisory aid during

(and possibly attending) the Mediation sessions, to active participation - conducting the

dispute in place of the actual disputant. 130 Although it is sometimes recommended that

representatives are adequately qualified,131 there are no qualitative requirements for

representatives.

1:!8 Brunet, supra note 69 at 12.
119 This option is not a necessary element of the process design. However, many Mediation programs

provide that the disputants can choose to he represented. Cf. "AAA Rules", supra note 29:
"7. Representation. Any party may be represented by a person of the party's choice. The names and
addresses of such persons shaH he communicated in writing to aIl parties and to the AAA."

Cf. also the "CPR Procedures", supra note 4:
u(b) Representation. Each party may be represented by another person, of whose identity the other
party shaH be informed promptly. The representative may, but need not be, an attorney. The employer
will not be represented by a practicing attorney unless the employee is so represented."

The "Due Process Protocol", supra note 30 recommends optional representation for Mediation programs:
"B. Right of Representation. 1. Choice of Representative. Employees considering the use of or, in
fact, utilizing Mediation and/or arbitration procedures should have the right to he represented by a
spokesperson of their own cboosing. The Mediation and arbitration procedure should so specify and
should include reference to institutions which might offer assistance, such as bar associations, legal
service associations, civil rights organizations, trade unions, etc."

The "SPIDR Guidelines", supra note 30 (Section In), too, see it as essential to implement the possibility
of representation in Mediation programs: "Disputants May wish to he accompanied by an attorney,
advocate, friend, or family member who can assist them in weighing alternatives and deciding. They
should have this right. It will increase the opportunity for them to make infonned, voluntary, uncoerced
decisions in the Mediation process." They recommend giving disputants the possibility of obtaining legal
assistance in Mediation (Section IV): 44Ideally, disputants should have access to advice from legal
counsel knowledgeable in employment discrimination law." For the Mediation of sexual harassment
disputes, Bond, supra note 6 at 18, proposes the following clause: "Each party to the Mediation is bath
allowed and encouraged to bring counsel to the mediation sessions. Counsel shaH function, however, as
advisors rather than advocates."

130 For a discussion of the ways in which a representative influences the dispute and the settlement see
Rogers & McEwen, Mediation, supra note 8 at 29.

131 The "Due Process Protocol", supra note 30 - implicitly - indicates qualifications which - in the view of
the authors - appropriately prepare a person for the representation of others in Mediation:

"B. Right ofRepresentation. 1. Choice ofRepresentative. ... The Mediation and arbitration procedure
should ... include reference to institutions which might offer assistance, such as bar associations, legal
service associations, civil rigbts organizations, trade unions, etc."
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Representation places at the disputant's disposai an increased potential of substantial as

weIl as procedural experience and skills; in addition, it often provides psychological

security.132 Thus it improves the disputant's ability to succeed in the pursuit of bis

interests - it increases the disputing power of the represented disputant. 133 Not only the

fact of being represented directly influences disputing power, but also the kind134 of

representation and its qualityl3S, i.e., the kind and degree of substantial and disputing

experience of the representative. Depending on the original power proportion, 136

qualitative differences in the representation cao establish a balance in the disputing

power,137 or disturb it,138 or increase a power difference. 139 Mediator intervention to

rebalance power depends on the mediator's ability to detect imbalances. l40 Because of his

131 This psychological aspect is especially important wbere the participation of the representative in the
process is confmed to advisory activities; in this setting, the representative serves a control function for
the observance of the disputant's interests.

UJ In mediation, the disputing power directly influences the outcome of the dispute. The disputants
themselves establish the tenns of the settlement; no other person has a significant power to substantially
intervene in the process or to control or confmn the settlement; the settlement does not bave to he
consistent with norms other than the disputants agree upon.

13~ Where representation is confmed to advice outside the actual mediation process, the disputant bas to rely
on bis own disputing experience and slcills. However, where a representative conducts the dispute in
place of the disputant, representation has a prevailing influence on the disputing process.

us The quality of representation will often bave a significant impact on the cost of representation.
Therefore, the disputant who disposes of more resources is likely to he better represented than his
counterpart, putting the less wealthy disputant at a disadvantage in the disputing power relation.

136 The disputants enter the dispute with a certain disputing power in relation to their counterpart. lt is this
original proportion that is changed by the arrivaI of representation.

137 Where the disputing powers are out of balance, unilateral or qualitatively superior representation of the
disadvantaged disputant may strengthen bis position and thus balance the disputing powers. Brunet,
supra note 69 at 46 points out that "[t]he introduction of an advocate for the less experienced dispute
participant helps to equalize the power and ability distinctions that will inevitably exist."

lJ8 In cases wbere a power balance is already established, unilateral or qualitatively different representation
will establisb differences in disputing power.

139 Unilateral or qualitatively superior representation of the already advantaged disputant will further
strengthen his disputing position, thereby increasing the relative disadvantage ofbis counterpart.

I~O Even where the mediator detects a balance distortion of the disputing power, the kind and the direction
of the his intervention depends on bis perception of power imbalance. There are no standards accordirtg
to which the existence of power inequality can he detennined in mediation. The power relation could be
assessed against the mIes and standards that are applicable to the resolution of the dispute. However,
since the disputants themselves create or shape tbese nonns, any distortion of the power balance is likely
to be reflected in the normative base of the settlement; these norms can not he a means of detecting
imbalances. To detect disturbances of the balance, the mediator will therefore have to refer to other
standards that are available to him, i.e., the social nonns tbat shape his thinking and observing.
Consequently, the perception of power inequalities, as weil as the lcind and direction of any intervention
to redress a perceived power inequality (e.g., advice for representation), is influenced by the mediator's
set of social values, which may or may not represent the values prevailing in the society at large.



restricted competence to intervene in the dispute,1..1 the mediator's possibilities of

pointing out - or even of balancing - power inequalities are limited.142 This leaves

mediation without strong safeguards against undesired influences of representation on the

resolution of the dispute. 143
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c. Norm Orientation

In principle, there are no prescribed mIes or criteria (i.e., the norms)l44 with which a

mediated agreement must comply.145 Rather, it is said that the disputants themselves

create the nonns for their future behaviour,l46 or that they agree on mutually acceptable

141 The Mediator does not have the power to require one or both disputants to acquire representation, or to
prevent one or both disputants from utilizing assistance by a representative. His possibilities to influence
the use of representatives are conf'med to persuading the disputants of his conception of the appropriate
participation. If one or both disputants are unwilling to follow his conception, the mediator's last resort
is his withdrawal from the dispute resolution. A withdrawal always holds the danger that the dispute
eventually remains unresolved.

J4~ In principle, differences in the quality of representation can to a certain extent be neutralized by the
mediator's facilitation. The mediator MaY more freely express his own assessment of the dispute, relying
on the conrrolling function of the representatives, or he may advise a disputant to try to fmd a better
agent. But these interventions are likely to he perceived by the disputants or by the Mediator himself as
exceeding the neutrality and possibly even infringing the principle of impartiality. Therefore, the
mediator is likely to refrain from any influence on the quality of the disputants' aids. On the contrary, he
may tend to shift the responsibility for the substance of the mediated agreement to the representatives,
restricting his substantial intervention more than in cases where the disputants are unaided.

I·n Rachel Yarkon, "Bargaining in the Shadow of the lawyers: Negotiated Settlement of Gender
Discrimination Claims Arising from Termination of Employment" (1997) 2 Harv. Negotiation L. Rev.
165 at 177 - 191 [hereinafter Yarkon] points out that the incentives of an agent to reach a settlement cao
he counterproductive to the interest of the represented disputan~ and discusses factors that influence
thcse incentives. These factors include professional experience and reputation, monetary interests, and
client characteristics. Hon. Patricia M. Wald, "Introduction" (1983) 31 VClA L. Rev. 1 at 3 hoIds
professional interests for more important than monetary interests in influencing a lawyer's attitude
towards a particular case.

144 In contrast to the term "rules" which bas a descriptive sense as weil as a directive one, the term "norms"
focuses on the directive, or guiding, cbaracter of principles. Il is in this directive sense that George C.
Christie, Law. Norms and Authority (london: Duckworth, 1982) at 2 states that "noons", in contrast to
roles, are characterized by an exclusive "oughtness".

145 For the role of norms in negotiation, see Roger Fisher, William Ury & Bruce Panon, Getting To Yes­
Negotiating Agreement Without Giving ln, 2nd ed. (New York: Penguin Books, 1991) at 81 - 94
[hereinafter Fisher et al., Getting To Yes].

146 Fuller, supra note 18 at 308 says tbat "mediation is commonly directed, not towards achieving
conformity to nonns, but toward the creation of the relevant norms themselves." Waldman, supra note
85 at 710 - 723 descnbes this function as the "norm-generating" model ofmediation.



nonns according to which their dispute shaH he resolved.147 Accordingly, the nature of the

nonns that shape a mediated settlement depends mainly on the disputants knowledge,148

qualification,149 and disputing power; ISO these mies and standards can he legal or non-Iegal

in nature.
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Legal norms generaHy do not play a prominent role in mediation;151 rather (if indeed at

aIl), mediation proponents suggest the utilization of "sociar' or "community" nonns,

often, however, without further specifying them. 152 Legal standards are seen as merely one

possible reference point. 153 Exercising their free choice of norms, the disputants are free to

1-17 Waldman, supra note 85 at 727 refers to this constellation as "norm-based mediation". She distinguishes
[wo forms of norm-based Mediation: the unonn-educating" (ibid. at 727 - 742) and the "nornt­
advocating" (ibid. at 742 -756) models ofmediation.

I-IS To base their negotiations on nonos, the disputants have be aware of the availability of norms that are
applicable to their dispute. Breidenbac~ Mediation. supra note 25 at 105. See also Maute, supra note 36
at 521. Waldman, supra note 85 at 727 - 731 points out that under the unorm-educating" model of
mediation the process itself cao be the instrument to inform the disputants of the nonns available to
apply to their dispute.

14~e selection of the norms to be applied will also depend on the disputants' ability to work with these
norms, i.e., on their qualification in the field from which the norms emerge. E.g., to shape an agreement
according to legal norms, it is not only necessary to know that applicable legal norms are available. but
the disputants must in most cases also be legally trained to be able to apply these norms correctly.

ISO Where different kinds of norms are available to be applied to a dispute, or where the disputants are also
in disagreement as to whether existing nonos shall be applied at al~ the more powerful disputant will
tend to use his power to impose those norms to the negotiations that will likely result in a solution
favourable for him. See Breidenbac~Mediation, supra note 25 at 105.

[SI David M. Trubek, uTurning Away From Law?" (1984) 82 Mich. L. Rev. 824 at 825 goes so far to
suggest that "infonnal justice seems to he the negation of the idea of the mIe of law." Susan Silbey &
Austin Sarat, "Dispute Processing in Law and Legal Scholarship: From Institutional Critique to the
Reconstruction of the Juridical Subject" (1989) 66 Denver U. L. Rev. 437 at 479 point out that
mediation "reconceptualize[s] the person from a carrier of rights to a subject with needs and problerns".
Jaqueline Nolan-Haley, "Court Mediation and the Search for Justice Through Law" (1996) 74 Wash. U.
L. Q. 47 al 65 - 76 [hereinafter Nolan-Haley, uCourt Mediation"] discusses the special role of law in
court-ordered mediation. Here, she argues, "Iaw is still connected very much to the enterprise. Law
motivates the choice of court as the forum for resolving disputes; law prompts the daims that are
asserted; law determines the legality and enforceability of the outcome" (ibid. at 65).

IS:! Nolan-Haley, "Court Mediation", supra note 151 at 56 states that Uinstead of law, free-standing
normative standards govem in mediation. ... The moral reference point is the self. and individualized
notions of fairness, justice, morality, ethics, and culture MaY trump the values associated with any
objective framework provided by law." Edelman et al., supra note 16 at 504 - 505 report fmdings of a
prevalence ofuthe language and logic oftherapy and morality ... in the discourse ofmediators".

\S3 Jaqueline Nolan-Haley, Alternative Dispute Resolution ln A Nutshel/ (St. Paul, Minn.: West, 1992) at 83
states that U[t]he primary concem of mediation, however, is not legal rights but shared interests and
values; law is one among many choices of values. Legal mies exist simply as a reference point in the
mediation process and are not dispositive of the outcome." See al50 Rogers & McEwen, Mediation,
supra note 8 at 9.



choose to resolve their dispute according to the applicable legal provisions,154 although it

is not likely that they will do SO.155
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Even where the disputants choose a legal standard for the rnediated settlement,156 the

application of the law can be problernatic. The disputants thernselves will often lack the

competence to detect the relevant legal provisions and to apply them correctly to their

situation. In sorne cases, the rnediator will have the necessary legal skillsl57 and

experience to help the disputants to shape their agreement according to the law. However,

mediator qualification is not necessarily oriented toward legal competence. 158 Legal

1~ The reason for the selection of law as the guiding nonns in Mediation - an essentially non-Iegal process
- could be that the disputants see the substance of legal solution as appropriate for their particular
dispute, but choose Mediation because of its perceived procedural advantages. Brunet, supra note 69 at
27 sees law even as a "regular tool of mediation" hecause U[m]ediators and parties participating in
mediatioo rarely ignore laws that suggest appropriate solutions to their dispute.... The disputants may be
influenced by the obvious policies underlying the legal nonns applicable to them or ... a result-oriented
disputant may perceive the advantage of clinging to a clear legal norm that would unambiguously dictate
a favorable result in traditionallitigation."

IS510 mediation the emphasis is on the "needs" and "interests" of the disputants. See, e.g., Craig A.
McEwen, "Pursuing Problem-Solving Or Predictive Settlement" (1991) 19 Fla. St. U. L. Rev. 77 at 79.
Often the solution of a dispute provided by the applicable law is painted as incompatlble with the
disputants' needs and interests. Thus a voluntary abandonment of law is promoted by the ideology of
mediation. Brunet, supra note 69 at 3 points to an "emphasis on the substitution of ... procedures for
substantive law." Janet Ritkin, "Mediation From a Feminist Perspective: Promise and Problems" (1984)
2 Law and Inequality 21 at 27 [hereinafter Ritkin] states that (legal) norms may he contradicting the
purpose of mediation: "[p]recedents, rules, and a legalized conception of facts are not only irrelevant but
constrain the mediator's job of helping the parties to reorient their perception of the problem to the
extent that an agreement cao be reached".

156 In this case the disputants choose a "norm-advocating" model of mediation. See Waldman, supra note
85 at 742 - 756.

157 Mediation is often conducted by lawyers or other dispute resolution professionals with legal expertise.
E.g., the CPR advertises the qualification of its mediators with their legal training: "The CPR Panels of
Distinguished Neutrals are 700 nationally and internationally prominent attorneys, former judges,
academics and legally-trained executives available to resolve business and public disputes." Center for
Public Resources (CPR), "CPR Panels of Distinguished Neutrals", bnp'llwww CJ)radr ori:Wapels.htm
(date accessed: March 7th

, 1999) [hereinafter CPR "Panels"]. See also Singer, Settling. supra note 3 at 22
who suggests that in legal disputes the mediator should have "sorne substantive knowledge about the
subject in controversy."

158 The "Due Process Protocol", supra note 30 recommends that mediators have a certain degree of Jegal
expertise. However, its elaboration on the issue indicates that mediation is often conducted by mediators
who lack the recommended degree of legal qualification:

"c. Mediator and Arbitrator Qualification. 1. Roster Membership. Mediators and arbitrators selected
for such cases should have skill in the conduct of hearings, knowledge of the statutory issues at stake
in the dispute, and familiarity with the workplace and employment environment.... We recognize the
right of employers and employees to jointly select as Mediator and/or arbitrator one in whom both
parties have requisite trust, even thougb not possessing the qualifications here recommended, as most
promising to bring fmality and to withstand judiciaI scrutiny. The existing cadre of labor and
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professionals aiding or representing the disputants can orient a settlement according to the

law;159 however, they may be tempted to do so in a partisan way. Ali this suggests that

even where law compliance is intended, correct application of the law may not necessarily

be secured. l60

Where a non-legal standard is selected by the disputants, legal nonns cao have an indirect

impact on the mediated settlement.161 In Many instances, the law will provide a solution

similar to the one suggested by the standards selected by the disputants. 162 Moreover,

disputants will often have an idea of what a settlement of the dispute according to legal

employment Mediators and arbitrators, sorne lawyers, sorne not, although skilled in conducting
hearings and familiar with the employment milieu is unlikely, without special training, to consistently
possess knowledge of the statutory environment in which these disputes arise and of the
characteristics of the non-union workplace.
There is a manifest need for mediators and arbitrators with expertise in statutory requirements in the
employment field who may, without special training, lack experience in the employment area and in
the conduct of arbitration hearings and Mediation sessions. Reexamination of rostering eligibility by
designating agencies, such as the American Arbitration Association, may permit the expedited
inclusion in the pool of this most valuable source ofexpertise....
2. Training. The creation of a roster containing the foregoing qualifications dictates the development
of a training program to educate existing and potential labor and employment Mediators and
arbitrators as to the statutes, including substantive, procedural and remedial issues to be confronted
and to train experts in the statutes as to employer procedures goveming the employment relationship
as weIl as due process and fairness in the conduct and control of arbitration hearings and Mediation
sessions.
Training in the statutory issues should he provided by the govemment agencies, bar associations,
academic institutions, etc., administered perhaps by the designating agency, such as the AAA, al
various locations throughout the country. Such training should be updated periodically and be
required of all Mediators and arbitrators. Training in the conduet of Mediation and arbitration could he
provided by a mentoring program with experienced panelists. Successful completion of such training
would he reflected in the resume or panel cards of the arbitrators supplied to the parties for their
selection process."

15'l The "SPIDR Guidelines", supra note 30 (Section IV) acknowledge the importance of legal advice in
mediated employment disputes: "Advice from counsel enables c1aimants and respondents to assess
realistically the merits of their complaints and the potential outcome of litigation. Availability of counsel
therefore enables c1aimants and respondents to detennine whether and on what terms to settle based on a
full understanding of their rights and options. Availability of counsel is the single most important
protection against uninfonned abandonment of meritorious claims and unwarranted prosecution of
meritless claims."

160 This is especially true in cases where the law requires complicated interpretation; it is less problematic
where the application of ndes to a c1ear facrual pattern is required.

161 Because of this impact it is often said that disputants in Mediation do not negotiate "in a vacuum; they
bargain in the shadow of the law". Roben H. Mnookin & Lewis Kornhauser, "Bargaining in the Shadow
of the Law: The Case of Divorce" (1979) 88 Yale L. J. 950 at 968.

162 ln a democracy, law is the result of a discourse of aIl social groups. See the discussion of the legitimacy
of law infra note 273. Therefore, law seldom completely contradicts a majoritarian notion of common
sense, custom, or a basic notion ofjustice.
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standards would provide them with; since the claimant (believes that he) can use state

compulsion to "get" this outcome, he will not likely agree ta a settlement that gives him

less that his "legal share". However, the defendant might offer something in exchange for

a waiver of the claimant's legal right; in this case, the settlement will not result in law

compliance.

3. Participation

A dispute can concem persons in different ways. A person cao hold an immediate stake in

the dispute: usually, the claimant is immediately interested in having the claimed action

realized, whereas the defendant wants to maintain undisturbed control aod detenninative

power over his conduct. The solution to the dispute immediately relates to the claim and

to the defense; therefore, claimant and defendant are immediately affected by the dispute.

Furthennore, persons cao be indirectly involved in a dispute: the conduct of the dispute

resolution process and/or the outcome of the dispute (as effective for the disputants) affect

the relationship of one or both disputants to a third persan, thereby touching this person's

interests. 163 Such an affected person therefore holds a stake in the dispute without

(necessarily) taking part in the debate.

Participation in Mediation is usually confined to the claimant and the defendant (the

immediate disputants), and the Mediator. The identification of affected persons, the

consideration of their interests, and their inclusion in the dispute resolution process

depend on the disputants' agreement, and are influenced to a certain degree by the

163 The relationship of a non-disputant to the defendant-disputant may he similar to the claimant's relation
to the defendant; e.g., both the non-disputant and the claimant may be similarly situated employees in
the defendant's enterprise. They both may have a similar claim to the same resource controlled by the
defendant. In tbis situation, the resource allocation in the settlement between the claimant and the
defendant will affect the availability of the resource to the non-disputant, thereby affecting bis interest in
this resaurce.
AIso, the defendant's dispute experience is influenced by the c1aimant (and by the mediator) in the
dispute at hand. The defendant's experience with tbis dispute and the substance of the settlement are
likely ta affect the way in wbich the defendant procedurally handies and substantially resolves similar
future disputes. Non-disputants in the dispute at hand will potentially he involved in those future
disputes. Therefore, they have an interest to influence the behaviour and substantial positions of their
opponent in future disputes as weil as future outcomes.
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mediator's advice. l64 However, the mediator cao oot compel the disputants to consider the

interests of affected persons, or to have affected persons take sorne active part in the

dispute resolution process.

The Mediator May suggest the disputants to include affected persons in the mediation, or

at least to consider the interests of those persons in the process and in the settlement. 16s

However, a broadened range of interests to he considered widens the extent of issues to be

resolved, and thus makes it more difficult to find an agreeable solution. Similarly, an

increased number of disputants complicates the finding of a solution that is fair and

agreeable to a11 participants in the Mediation process. l66 These difficulties pose a

disinceotive for the Mediator to urge the disputants to coosider affected persons' interests,

or to identify and include affected persons in the dispute resolution process. \67

There is no requirement or structural device to infonn affected persons of the existence

and the subject matter ofa dispute, or of the existence and the substance of a settlement. [68

Moreover, it is not open affected persons to demand and enforce the consideration oftheir

concems and interests, or their participation in Mediation. Therefore, Mediation poses the

1(,4 The "AAA Rules", supra note 29 leave it to the disputants (and to the mediator, as far as ms consent is
required) to decide who is considered a stakeholder in the dispute and who will participate in the debate:

"3. Request for Mediation. A request for Mediation shall contain a brief statement of the nature of the
dispute and the names, addresses, and telephone numbers of aIl parties to the dispute and those who
will represent them, if any, in the mediation. The initiating party shaH simultaneously file IWo copies
of the request with the AAA and one copy with every other party to the dispute." ...
"Il. Privacy. Mediation sessions are private. The parties and their representatives may attend
mediation sessions. Other persons may attend only with the permission of the parties and with the
consent of the mediator."

16S The "SPIDR Ethics", supra note 30 oblige the Mediator to take the interests of affected persons into
account. However, they do not provide guidance how to fuLfùl this obligation:

"Unrepresented fnterests. The neutral must consider circumstances where interests are not
represented in the process. The neutral has an obligation, where in ms or her judgement the needs of
parties dictate, to assure that such interests have been considered by the principal parties."

166 Fuller, supra note 18 at 313 explains his opinion that "[t]he dyadic relationship is ... eminently suited to
mediation" with the hazards a dispute between more than two persons poses to the neutrality of the
mediator. But even where the mediator maintains bis neutrality, the difficulty of reaching a consensus
grows with the number of persons who have to agree on a single solution. Therefore, the Mediator is
likely tempted to evade this difficulty in order to succeed with the Mediation

167 Rogers & McEwen, Mediation, supra note 8 at 183 - 184 repon different standards for the mediator to
urge the consideration ofnon-disputants' interests.

168 Rogers & McEwe~ Mediation, supra note 8 at 237.
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danger that the interests of affected persons remain unconsidered in the dispute resolution

process and in the final settlement.

4. Negotiation and SeUlement Orientation

The mediation process aims to produce an agreement between the disputants that resolves

the dispute. However, since the disputants are not obliged to resolve their dispute in

mediation, one or both disputants or the mediator may break off the mediation without

reaching a settlement. l69 The intensity with which a settlement is pursued depends on the

goals that underlie the Mediator's efforts or the mediation program.1;0 These goals

influence the process design and the conduct of the mediator. 171

169 Rogers & McEwen, Mediation, supra note 8 at 8 state that a mediation session may "conclude with the
recognition that further mediation would he unproductive". In contrast. in mandatory mediation the
disputants rnay be subject to a requirement to participate in good faith; noncompliance with this
requirement may be sanctioned. Ibid. at 50 - 53. The same principle applies where mediation
participation is required by a clause in a contract. Ibid. at 61 - 65.

170 Goldberg et al., Dispute Resolution 2nd ed., supra note 8 at 104 note: "Mediators' strategies vary widely.
Sorne mediators atternpt to focus the negotiations on satisfying the vital interests of each party; others
focus on legal rights, sometimes providing a neutral assessment of the outcorne in court or arbitration.
Sorne encourage the active participations of bath lawyers and clients; others exclude either lawyers or
clients from the sessions. Sorne mediators endeavour to rnaintain neutrality; others deliberately become
advocates of a parricular outcome or protectors of non-parties' interests." Antaki, supra note 75 at 158 ­
164 distinguishes sorne mediator's "approche limitée du litige" - oriented mainly towards ending the
immediate dispute - from others' "approche élargie" which opens the opportunity to foster personal
fulfillment of the diputants and social developrnent. Ibid. at 166 he identifies a value-conservative
hindividualist" mediation ideology, and an idealistic ureformist" one that is oriented towards an
improvement of social relations. Breidenbach, Mediation, supra note 25 at 119 identifies 5 main projects
of mediation:

- Service Delivery,
- Access To Justice,
- lndividual Autonomy.
- Reconciliation,

Social Transfonnation.
The following discussion draws on this categorization. It will, however, not deal with the "social
transformation project"; this project is promotes Mediation as a means for a community to retain social
control of community matters. Its ideological concept does not, therefore, apply to mediation between
individual disputants.
The discussed projects mark ideal types of Mediation goals. In practice, mediation programs or
rnediators will pursue them in various combinations and to different extents. An anaJytic categorization
is, however, essential to identify and analyze elements and aspects ofmediation programs and practices.

17I Breidenbach, Mediation, supra note 25 at 114. Merry, supra note 26 at 2064 states that "[iln order to
understand disputing or any other process, an observer must get 'inside the heads' of the actors to
discover what they think they are doing and what it means to them." For a discussion of Mediator
conduet and its influence on the mediation see Section 5. a., below.
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Where the prevailing purpose of Mediation is to bring about a quick and efficient

settlement of a specific dispute~172 the mediator tends to employ strong interventionist

techniques in order to bring the disputants to an agreement~173 without showing a

dominant concem for the substance of the settlement. In a mediation that is instituted to

provide one or both disputants with "access to justice", 174 the Mediator is inclined to insist

on a just solution of the dispute. 17S Where the emphasis is on empowennent and

autonomous self-determination of the disputants~176 the mediator will rather exercise bis

(procedural) influence to enhance the participation of the disputants in the process~Iii and

accentuate less the content of the settlement. Similarly, where Mediation aims at mutual

acknowledgmentl78 or even reconciliation of the disputants~179 the Mediator tends to focus

on the removal of psychological and communicative - i.e.~ procedural - obstacles rather

than on the substance of the outcome. 180 Consequentially, the intensity of the pressure to

IÎ~ For the community mediation context, Christine B. Harrington & Sally Engle Merry, '"Ideological
Production: The Making of Community Mediation" (1988) 22 Law & Society Rev. 709 at 710
[hereinafter Harrington & Merry] refer to the '"service delivery" approach; they state as the purpose of a
characterization of mediation ideologies ""to highlight the fact that visions of community mediation are
associated with differing organizational interests, models, and resources."

m Breidenbach, Mediation, supra note 25 at 121.
170S Proponents of this approach consider mediation as a means to compensate disputants' lacking resources

for the access to law; Breidenbach, Mediation, supra note 25 at 122. Craig A. McEwen, uDiffering
Visions of Alternative Dispute Resolution and Fonnal Law" (1986) 12 The Justice System J. 247 at 257
refers to '"[t]he pragmatic access to justice vision".

175 A mediator employing the uaccess to justice" approach will not promote a settlement if it neglects the
substantial faimess of the solution.

116 Hanington & Merry, supra note 172 at 715 and 720 speak of the '"personal growth project".
ln Breidenbach, Mediation, supra note 25 at 127 points out that the ""individual autonomy project" in

practice is marked by the attempt of the mediator to strengthen the (power) position of the weaker
disputant in order to enable him to act self-determined in a (future) conflict situation. Where the
procedural interventions can not establish a power balance, the mediator will consider breaking off the
mediation; see Albie M. Davis & Richard A. Salem, ""Dealing with Power Imbalances in the Mediation
ofInterpersonal Disputes" (1984) 6 Mediation Q. 17 at 25.

•78 Breidenbach, Mediation, supra note 25 at 132 notes that the establishment of mutual respect and the
acknowledgment of the other side's position and perspective is one step in the direction of
reconciliation; he assigns this goal therefore to the reconciliation project.

179 Fuller, supra note 18 at 325 sees in this objective ""the main quality of mediation, namely, to reorient the
parties toward each other, not by imposing ndes on them, but by helping them to achieve a new and
shared perception of their relationship, a perception that will redirect their attitudes and dispositions
toward one another." Andrew W. McThenia & Thomas L. Shaffer, "For Reconciliation" (1985) 94 Yale
L. J. 1660 derive the legitimacy of the reconciliation goal from religious traditions.

180 In this projec!, the purpose of mediation is fulfilled if the settlement indicates reconciliatory steps taken
by the disputants. Where the mediator realizes that the differences between the disputants are
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settle a dispute,. as weil as the mediator"s concem with the substance of the settlement,.

depend on the underlying mediation purpose.

The mediator's influence on the negotiations between the disputants varies, according to

his facilitative interventions. Intensive interventions can enhance the communication

benveen the disputants; they can establish a power balance,. or reinforce an existing power

imbalance. 181 Moreover, they open the door for the mediator to substantially influence the

settlernent. 182 However, where the mediator only sparingly intervenes in the direct

negotiations between the disputants, an existing power irnbalance tends to be

reinforced. 183

A mediated settlement becomes binding upon the disputants by the force oftheir consent.

In the mediation concept,. this assures the faimess of the settlement and induces a high

degree of compliance with the settlement tenns. l84 However,. consent is not a safe

indicator for a disputant's free exercise of will; the disputant's agreement May be induced

by manipulation,18s or he May be subject to social pressure to settle. 186 Pressure May stem

irreconcilable, he is more likely to break off the mediation than to push the disputants to a settlement
neverthe1ess.

181 The impact of the mediator's interventions on the outcome of mediation are analyzed in Section 5. a.,
below.

18~ The mediator's influence on the power relationship between the disputants is discussed in Section 5. b.,
below.

183 In mandated or publicly controlled mediation, mediators are sometimes required by procedural mIes or
mediation standards to avoid bargaining imbalances. Rogers & McEwen, Mediation, supra note 8 at 181
- 183. Similar suggestions are posed for private mediation by non-binding standards of mediation
organizations. Ibid. at 183.

184 SPIDR "Mandated Participation", supra note 73 al 265: "A party's option to decline settlement provides
the primary protection for the fairness of the process. In addition, the freely obtained consent by the
parties makes it more likely that their interests will be served by the settlement and that they will
voluntarily comply with it."

18S Manipulation is the exercise of conscious and specific influence on people without their awareness. Il is
marked by the distortion of infonnation by selections, additions and omissions. Manipulation in
mediation can take various forros. A disputant may base bis agreement on distorted information provided
by bis opponent. Or the mediator himself may ooly communicate information selected according to its
potential to foster a mediated senlement. But also hiding the actual goals of the mediator - e.g., to foster
social change rather than to solve the individual dispute - manipulates the disputants (Breidenbac~

Mediation, supra note 25 at 159).
186 Craig A. McEwen, "Note on Mediation Research" in Goldberg et al., Dispute Resolution 2nd ed., supra

note 8, 155 at 155 [hereinafter McEwen, "Note"]. Richard L. Abel, "Conservative Conflict and the
Reproduction of Capitalism; The Role of Informai Justice" (1981) 9 International Journal of the
Sociology of Law 245 al 258 [bereinafter Abel, "Conservative"] notes that "[n]on-coercive procedures
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from factors outside the mediation;87 or it May he exercised in the Mediation process

itself. 188 Therefore, a disputant's consent to a mediated solution does not in ail cases

indicate that he perceives the settlement as fair. 189

The disputants' satisfaction with the outcome is often employed as the measure for the

faimess of a settlement. 19O Since the consent of the disputants May he pressured or

are often backed by implicit coercion: ... The process MaY itself be the punishment. judging,
stigmatizing, and thereby controlling the participants in the dispute".

1l!7 A disputant may agree to a settlement in order to avoid significant social or economic disadvantages.
E.g., an employee may (partly) surrender ms daim against his employer because he fears that insistence
on his daim could put bis continued employment at risk. Herbert M. Krïtzer, "Adjudication to
Settlement: Shading in the Gray" (1986) 70 Judicature 161 at 165 points to the pressure to senle that
stems from the potential of adjudication of the dispute. Rogers & McEwen. Mediation, supra note 8 at
77 - 79 discuss factors that MaY pressure disputants into a mediated settlement. These factors include
financial risk, delay, public disclosure, disadvantages in post-mediation proceedings, and judicial
pressure.

IS8 Breidenbach, Mediation, supra note 25 at 162 points to the social pressure originating in an ··ideology of
harmony" (translation mine, emphasis in original). In Stephan Breidenbach, "Mediation ­
Komplementiire Konfliktbehandlung durch Vennittlung" in Stephan Breidenbach & Martin (eds.),
Mediation fiir Jurlsten (Kôln: Dr. Otto Schmidt, 1997) [bereinafter Breidenbach & Henssler eds.] 1 at 8
he states that ··above ail. mediation is susceptIble to the idea of reconciliation or peacemaking. However,
good will toms aU too easily into a pressure to barmonize that covers problerns and their cause and
negates separations instead of including them. The conflict is not settled, but suppressed" (translation
mine). In Breidenbach, Mediation, supra note 25 at 164 he reports an example of a Mediation session
where the intellectually and linguistically disadvantaged disputant surrendered her actual request under
the "pressure ofhannony and conformity" (translation mine).
This ideology of harmony tends to he underlined in situations where Mediation aims (inter alia) at
designing mies for the disputants' future relations with each other. Therefore, especially an
(over-)emphasis on the preservation or design of an ongoing relationship between the disputants is likely
to produce pressure to confonn, to settle the dispute in Mediation.
Within the Mediation process, pressure originates aiso from the superior disputing power of one
disputant. A disputant with little disputing power is likely to yield to this pressure and to (partIy)
surrender his daims. The Mediator. too, cao exercise pressure derived from bis authority. Antaki, supra
note 75 at 161 points out that the mediator's threat to withdraw from Mediation can push the disputants
ioto a senlement.

18Q Craig A. McEwen & Richard 1. Maiman, "Mediation in Small Claims Court: Achieving Compliance
Through Consent" (1984) 18 Law & Society Rev. Il at 42 [bereinafter McEwen & Maiman] report
disputants' statements about the reasons for agreeing to mediated settlements that they tater
characterized as unfair. Among these reasons are: expectation of a similarly disadvantageous result in
adjudication; perceived bias of the mediator; tiredness of the dispute or desire to end the dispute; partial
accomplishrnent of goals; tinte pressure to settle; fear of retaliation by subsequently involved judge for
refusai to settte. Despite these doubts of the value of consent they fmd that "[t]he likelihood that
Mediation defendants would live up to the terros of their agreements was aImost twice the likeIibood that
adjudication defendants would fully meet the obligations imposed on them by the court" (ibid.).

190 See, e.g., Rogers & McEwen, Mediation, supra note 8 at 234; McEwen & Maiman, supra note 189 at
40. Breidenbach, Mediation, supra note 25 at 190 criticizes this "easy solution" because it ignores the
problems of an "objective" evaluation of mediated settlements and, hence. of the mediation process
(translations mine).
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manipulated9 and therefore does not safely indicate their satisfaction9 consent can not

serve as an indicator of settlement faimess.

5. The Role of the Mediator

The mediator plays a detenninative role in mediation. Because of the informality of the

process9 it is rus task to organize and direct the process9 to guide the negotiations between

the disputants9 and to use bis influence to bring about a settlement of the dispute. His

conception of mediation9 his skills and experience, and his promotion of rus role to the

disputants will be decisive for the success of mediation and for the substance of the

mediated settlement.

The mediator is defined as an appropriately qualified191 impartial and neutral third

person192 who does not have the power to impose a decision on the disputants. 193 This

section will explore the mediator's role by expounding on the elements ofthis definition.

a. Power and Facilitation

In principle, the mediator has no power to impose an outcome. l94 Rather9 bis task is to

facilitate the negotiations between the disputants and to enable them to reach a settlement

on their own. 195 However, bis activities substantially influence the settlement of the

191 See Section c., be1ow.
19;: See Section b., below.
193 See Section a., below.
19.: Cf the UAAA Rules", supra note 29:

"ID. Authon"ty ofMediator. The mediator does not have the authority to impose a settlement on the
parties but will attempt to help them reach a satisfactory resolution of their dispute. The mediator is
authorized to conduct joint and separate meetings with the parties and to make oral and wntten
recommendations for settlement. Whenever necessary, the mediator may also obtain expert advice
conceming technical aspects of the dispute, provided that the parties agree and assume the expenses
of obtaining such advice. Arrangements for obtaining such advice shaH be made by the mediator or
the parties, as the mediator shaH determine.
The mediator is authorized to end the mediation whenever, in the judgment of the mediator, further
efforts at mediation would Dot contribute to a resolution of the dispute between the panies.,.

195 See Bond, supra note 6 at 17 who states that U[t]he mediator's role is to facilitate agreement; ... [t]he
power to resolve the dispute resides solely with the parties, not the mediator.... The mediator will have
complete control over the procedure used during the situations".
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dispute. 196 Since the mediator does not have the authority to impose a settlement on the

disputants, the disputants are under no obligation to adopt the mediator's proposai or to

shape their settlement according to his ideas and assessments. However, the mediator' s

opinions derive a certain persuasive power from the (perceived) expertise and neutrality

of the mediator. 197 Therefore, the disputants may be tempted to orient their settlement on

the mediator's ideas. 198 This opens the door for the mediator's ideas and values to enter

the substance of the dispute settlement. l99

Mediator interventions vary in intensity.1°O The more intense the intervention, the greater

is the mediator's substantial influence on the resolution of the dispute. Already the mere

1% John S. Murray, Alan Scott Rau & Edward F. Shennan. Processes of Dispute Resolution: The Role of
Lawyers (Westbury, N.Y.: The Foundation Press, 1989) at 248 recognize that '"1he mediator may have an
influence on the mediation by his role in helping to derme the problem and to consider options for its
solution." Breidenbach. Mediation, supra note 25 at 171 states: "If the rnediator's activities had no
impact, he would he unnecessary" (translation mine).

197 Riskin, supra note 9 at 25 goes so far to suggest that sorne rnediators "impose solutions ... by virtue of
their techniques or ability to affect the disputants in other situations." Breidenbach, Mediation, supra
note 25 at 145 - 148 identifies the sources of the mediator's authority. These include the mediator's
general impartiality and neutrality, his personality and charisma. the promotion of bis image as an
expert. and - in publicly controlled mediation - the promotion of bis official mandate.

198 McEwen, "Note", supra note 186 at 155 refers to empirical research showing that disputants "may
experience considerable pressure to settle or to follow the mediator's values in shaping the terms of a
settlement...

tq9 Nancy A. Rogers & Craig A. McEwe~ Mediation: Law, Po/icy, Practice.- Cumulative Supplement
(Rochester, N.Y.: Lawyers Cooperative, 1990) at 45 [hereinafter Rogers & McEwen, Supplement] report
fmdings that mediators actually intervene in an effort to change the dynamics of the process and the
result of mediation.

:~ogers & McEwen, Mediation, supra note 8 at 8. Riskin, supra note 9 at 26 l15ts mediator activities ·'in
order, roughly, from the least to the most active:

- urging participants to agree to talk:
- helping parties understand mediation process
- carrying messages between parties
- helping parties agree upon agenda
- setting an agenda
- providing a suitable environment for negotiation
- maintaining order
- helping participants understand the problem(s)
- defusing unrealistic expectations
- helping participants develop their own proposais
- helping participants negotiate
- suggesting solutions
- persuading participants to accept a particular solution".

Antaki, supra note 75 at 160 - 163 distinguisbes "les médiateurs évaluateurs" who actively influence the
disputants, and "les médiateurs faci/ilaleurs" who comme themselves to procedural guidance but refrain
from substantial influence.



presence of a mediator cao have a catalytic effecfo1 on the disputants' behaviour and can

bring about a settlement.202 This effect is increased where the mediator actively

coordinates the discussion between the disputants, without, however, commenting on the

substance 0 f the dispute.203 The mediator can refer to facts, rules, and nonns, and thus

broaden the infonnational basis of the disputants.204 He May interpret and "refonnulate"20S

statements and positions of the disputants and thus direct the discussion not only

• Chapter 1: Mediation 41

•

In this paragraph, 1 follow the analytical categorization of Breidenbach, Mediation, supra note 25 at 149,
proceeding from the least to the most intensive kind of intervention. In practice. the different
interventions may not be as clearly detectable aod distinguishable as the categorization suggests.
Moreover, the intensity of interventions within a particular level may difTer, or an intervention on a
lower level may in fact be more intense than one on a higher level (ibid. at 157). Nevertheless, the
reflections on the intensity of mediator interventions are helpful to detect the mediator's influence on the
outcome of the dispute.

:!Ol Stulberg, supra note 68 at 91 descnbes the efTect of the mediator as a Ucatalyst" on the conduct of the
disputants. Fuller, supra note 18 at 309 notes that ..the mere presence of a third person tends to put the
parties on their good behavior".

:!o:! Breidenbach, Mediation, supra note 25 at 150.
:!OJ Howard Raiffa, The Art and Science ofNegotiation (Cambridge, Mass.: Harvard University Press, 1982)

at 218 describes the mediator in this situation as a unonsubstantive, neutral discussion leader". Fuller,
supra note 18 at 309 attnbutes this facilitative efTect to the enhancement of communication: "[T]he
mediator cao direct their verbal exchanges away from recrimination and toward the issues that need to
be faced, that by receiving separate and confidentiai communications from the parties he cao gradually
bring into the open issues so deep-cutting that the parties themselves had shared a tacit taboo against any
discussion of them and that, fmally, he can by bis management of the interchange demonstrate to the
parties that it is possible to discuss divisive issues without either rancor or evasion." Breidenbach,
Mediation, supra note 25 at 151 says that a mediator in this situation merely Udetermines the procedural
course" (translation mine). However, Brown, supra note 22 suggest that mediators cao decrease the
impact of power disparities by controlling the flow of information between the disputants. A change in
the power balance is likely to affect the outcome. Thus, the mediator may exercise a substantial
influence already at this level.

104 With interventions of this kind, the mediator employs a unorm-educating" model of mediation. See
Waldman, supra note 85 at 735 - 738. Breidenbach, Mediation, supra note 25 at 152 still sees this level
of intervention as procedural. However, at this point, the mediator begins to have a significant
substantial impact on the outcome of the dispute. The kind of information presented to the parties will he
influenced by his own perceptions of relevance to the dispute, as well as by bis conceptions of an
appropriate solution to the dispute. Similarly, this level of intervention covers also the mediator's request
for additional information, as provided, e.g., by the 'OAAA Rules", supra note 29:

0'9. Identification ofMarters in Dispute. ... At the fust session, the parties will be expected to produce
aIl information reasonably required for the mediator to understand the issues presented. The mediator
may require any party to supplement such information."

The mediator's assessment which information is unecessary" and bis according quest for this
infonnation influences the scope of the facts on the basis of which mediation is conducted. Especially in
highly fact-sensitive cases, factual determination may determine the outcome of the dispute. Although
the mediator's interventions at this level may appear to he procedural in nature, it is misleading to deny
their substantial impact on the settlement.

:!os Breidenbach, Mediation, supra note 25 at 152 (translation mine). Stulberg, supra note 68 at 92 speaks of
the mediator as a utranslator" of the disputants' proposais. A similar terminology is employcd by Rogers
& McEwen, Mediation, supra note 8 at 10.



procedurally~ but also substantially.206 The mediator~s personal assessments and opinions

may be requested by the parties~ or he may provide them on bis own initiative.207 Finally~

the mediator may bring forward his own settlement proposaI.208
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The mediator may exercise bis substantial influence openly~ thereby persuading the

disputants of his point of view,209 or he may bide it~ thereby manipulating the

106 [n his clarifications of the disputants' statements, the Mediator emphasizes points that are promising for
an agreement and suggests to neglect other issues. Although they might not he prominent at this level of
intervention, the mediator's personal assessment of the dispute and bis own values and ideas will direct
his propositions. With bis suggestions he influences the scope and the focus of the discussion. Focusing
on one set of issues and neglecting others substantially influences the terms of the dispute settlement.
However, Stulberg, supra note 68 at 93 deDies the substantial influence of the Mediator on the settlement
even at this level of intervention intensity.

107 At this intervention level, the Mediator acts as an Uevaluator" (Breidenbach, Mediation, supra note 25 at
153) of the disputants' positions. He may point out unrealistic expectations of the disputants and thus
take on the role of an "agent of reality" (Folberg and Taylor, supra note 8 at 247; Antaki, supra note 75
at 160; Stulberg, supra note 68 at 93). The disputants are likely to adjust their expectations according to
the mediator's assessment of their positions, relying on his (perceived) expertise and neutrality. Thus,
the mediator's evaluative actions may narrow gaps between the disputants' expectations and thus open
doors for an agreement. However, at this level his substantive influence on the outcome may become
detenninative. Relying on the mediator's competence, the disputants may substitute bis evaluations of
their positions for their own assessments; therefore, it may he the mediator's ideas and values that shape
the settlement rather tban the disputants'.
For his evaluation of the disputants' positions, the Mediator will refer to norms. These norms may be the
ones that, according to the disputants' initial Mediation agreement, shaH be determinative for the
resolution of the dispute; the mediator's perspective supports the realization of the disputants'
expectations. More likely, however, especially where an expectation/position gap between the disputants
hinders a settlement, the mediator's evaluation is oriented towards nonns that were not contemplated by
the disputants at the outset of Mediation as authoritative for their settlement. Of course, the appropriation
by the disputant of lbe mediator's assessment according to such additional norms rnay indicate that lbe
disputant who adjusts his position now agrees to these additional noTmS. However, since the depreciation
of a disputanCs position by the mediator strengthens the position of the other disputant, the agreement to
those additional oonns is likely to he induced by the rust disputant's yielding to the increased disputing
power of the second disputant, and is therefore Dot equally voluntary as an initial agreement.

108 This proposai may originally reflect the position of one disputant (or of both); the disputant may bave
confided this proposai to the Mediator in a separate meeting, or may have indicated il in the discussion.
Or the mediator develops and introduces a proposai that reflects bis view of the course of the discussion
or of the disputants' interests. Finally, the Mediator may propose a settlement that complies with bis
personal ideas and values. This is the most intensive level of Mediator intervention. See Breidenbach,
Mediation, supra note 25 at 156.

:09 A precondition for the open exercise of the mediator's influence is that the Mediator knows about the
implications of bis actions. Disc10sure of influence, therefore, requires of the Mediator a certain degree
of rationality and of analysis of bis actions, rather than a predominantly intuitive conduct.
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disputants.210 A mediated settlement may also be forced upon one or both disputants by

the mediator's exercise of social pressure.

The degree of the mediator's substantial influence on the settlement depends on the

respective disputant's ability to discover the influential character of the mediator's

interventions, as weil as on his ability and power to exploit or resist them.21l Because of

the (perceived) expertise and neutrality of the mediator and his entailed authority the

disputants are not Iikely to reject the mediator's influence.212

b. Impartiality and NeutralitylI3

Impartiality, broadly defined as freedom from bias, is one of the basic features of the

mediator's role.214 It requires that the exercise of the mediator's influence be not

:10 Especially the use of caucuses, i.e., separate meetings with each disputant, makes it possible for the
mediator to manipulate the disputants and thus to direct the discussion according to his perception of an
appropriate settlement. (Breidenbac~Mediation, supra note 25 at 159).
\Vhere the Mediator does not rationalize the implications of his actions, he might not be aware of his
influence on the disputants. However, this situation is similar to conscious and aimed exercise of
influence in that the disputants are not aware of the influence the mediator exercises upon them; the
unconscious influence of the Mediator has a manipulating effect on the disputants.

:11 Breidenbach, Mediation, supra note 25 at 165.
:1: Breidenbach, Mediation, supra note 25 at 169. McEwen, "Note", supra note 186 at 156 voices

"concerns, given sorne evidence that parties may he persuaded by Mediators to accept positions
reflecting the mediator's values and that the process itself creates its own momenturn and pressures for
agreement."

m Impartiality and neutrality are two different aspects of the mediator's conduct. However, in the literature
as weil as in the legal and professional materials, a terminological distinction between impartiality and
neutrality Can hardiy he found; the terms are used synonymously, or other terms - e.g., "conflict of
interest" - are used in exchange. Sara Cobb & Janet Rifkin, "Practice and Paradox: Deconstructing
Neutrality in Mediation" (1991) , 16 Law and Social lnquiry 35 at 42 - 44 report fmdings that most
mediators use the words "impartiality", "equidistance" or "equal" when asked to defme neutrality. At 48,
they point to the tension between the mediator's detachment required by his irnpartiality and his
proactive involvement required by bis role as a facilitator. Thus they distinguish between impartiality on
one side, and - on the other side - neutrality as "a practice in discourse" (ibid. at 62), in other words, as
the facilitative activities of the Mediator.

:14 The imponance ofimpartiality is reflected in the detailed procedure designed in the "AAA Rules", supra
note 29 to prevent a partisan conduct or appearance of the Mediator:

"5. Qualifications of Mediator. No person shall serve as a mediator in any dispute in which that
person has any îmancial or personal interest in the resuIt of the mediation, except by the written
consent of ail parties. Prior to accepting an appointment, the prospective mediator shaH disclose any
circumstance likely to create a presumption of bias or prevent a prompt meeting with the parties.
Upon receipt of such information, the AAA shaH either replace the mediator or immediately
communicate the information to the parties for their comments. In the event that the parties disagree



determined by personal aspects of the disputants21S or of a stake of the mediator in the

dispute. A partisan mediator is likely to exercise ms influence in favour of one disputant.
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as to whether the Mediator shaH serve, the AAA will appoint another Mediator. The AAA is
authorized to appoint another Mediator if the appointed Mediator is unable to serve promptly."

The "Due Process Protocol", supra note 30 emphasizes the importance ofimpaniality of the Mediator:
··C. Medialor and Arbitralor Qualification. 1. RosIer Membership. Regardless of their prior
experience, Mediators and arbitrators on the roster must he independent of bias toward either party.
They should reject cases if they believe the procedure lacks requisite due process....
4. Conflicts ofInleresl. The Mediator and arbitrator for a case has a duty to disclose any relationship
which might reasonably constitute or he perceived as a conflict of interest. The designated Mediator
and/or arbitrator should he required to sign an oath provided by the designating agency, if any,
affmning the absence of such present or preexisting ties."

The requirement of impartiality is also a basic element in professional conduct codes for Mediators; cf.
the "Colorado Code" supra note 30 at 477:

"Neutrality. A Mediator should determine and reveal ail monetary, psychological, emotional,
associational. or authoritative affiliations that he or she has with any of the parties to a dispute that
might cause a confliet of interest or affect the perceived or actual neutrality of the professional in the
perfonnance of duties. If the Mediator or any one of the major parties feel that the mediator's
background will have or has had a potential to bias bis or her performance, the Mediator should
disqualify himself or herseIf from performing the Mediation service.
Impartiality. The Mediator is obliged during the performance of professional services to maintain a
posture of impartiality toward ail involved parties. Impartiality is freedom from bias or favoritism
either in word or action. Impartiality implies a commitment to aid ail parties, as opposed to a single
party, in reaching a mutually satisfactory agreement. Impartiality means that a Mediator will not play
an adversarial role in the process of dispute resolution" (emphasis in original).

Cf. also the "Committee Standards", supra note 30:
"Ill. Conflicrs of Inleresl.· A Medialor shall Disclose ail AClua/ and Potentia/ Conflicts of Interesl
Reasonably Known 10 the Mediator. After Disclosure. the Medialor sha// Decline 10 Mediate un/ess
a// Parties Choose 10 Relain Ihe J"fediator. The Need to Protect Against Conflicts of Interest also
Governs Conduci that Occurs During and After the Mediation.
A conflict of interest is a dealing or relationship that might create an impression of possible bias. The
basic approach to questions of conflict of interest is consistent with the concept of self-determination.
The Mediator has a responsibility to disclose aU actual and potential confliets that are reasonably
known to the Mediator and couId reasonably he seen as raising a question about impartiality. If an
parties agree to Mediate aCter being infonned of conflicts, the Mediator may proceed with the
Mediation. If, however, the conflict of interest casts serious doubt on the integrity of the process, the
mediator shan decline to proceed.
A mediator must avoid the appearance of conflict of interest both during and after the Mediation.
Without the consent of an parties, a mediator shaH not subsequently establish a professional
relationship with one of the parties in a related matter, or in an unrelated matter under circumstances
which would raise legitimate questions about the integrity of the Mediation process."

Cf. also the "SPIDR Ethics", supra note 30:
"Responsibi/ities to the Parties 1. Impartia/ity. The neutral must maintain impartiality toward an
parties. Impartiality means freedom from favoritism or bias either by word or by action, and a
commitment to serve ail parties as opposed to a single party.
4. Conflict ofInterest. The neutral must refrain from entering or continuing in any dispute if he or she
believes or perceives that participation as a neutral would he a clear conflict of interest and any
circurnstances that may reasonably raise a question as to the neutral's impartiality. The duty to
disclose is a continuing obligation throughout the process:'

m Breidenbach, Mediation, supra note 25 at 170 does not tenninologically distinguisb between impartiality
and neutrality. He considers the principle of freedom from bias as the undisputed core of neutrality, and
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Therefore, an infringement of impartiality is inconsistent with the principle of procedural

faimess.

Bias can be induced by a financial or personal interest in the result of the mediation,216

generated by monetary, psychological, emotional, associational, or authoritative

affiliations of the mediator with one of the disputants.217 The existence of such interests

depends on the particular case. In addition, there are structural dangers that the mediator

neglects bis impartial position because of concems for bis own professional practice.218

Professional mediators have incentive to favour repeated disputants over occasional

disputants.219 Where the mediator's compensation is paid by one disputant, the mediator

might be tempted to favour the payjng over the non-paying disputant.21o

points out that the perception by the disputants of the mediator's neutrality is equally important to his
actual neutrality.
The "SPIDR Guidelines", supra note 30 (Section memphasize the importance of impartiality. They
mark it as "essential to the integrity of the mediation process that mediators must not have a stake in the
outcome of a dispute they mediate".

:16"AAA Rules", supra note 29 (Section 5).
:17 "Colorado Code" supra note 30 (Neutrality) at 477.
::18 Riskin, supra note 9 at 25 recognizes that "[m]ost mediators will see their professional advancement

enhanced by achieving agreements in cases they mediate."
:Iq For many mediators, the practice of dispute resolution is their way to earn a living. As business people­

whether self-employed or in employment with a mediation provider - they have to recroit and to hold
clients. Repeated disputants, or people who are Iikely to he involved in (sunilar) future disputes, tend to
choose mediation - and a particular mediator or provider - for the resolution of their future disputes if
they were satisfied with their experience with mediation and with the mediator. See James L. Guill &
Edward A. Slavin jr., "Rush to Unfaimess: The Downside of ADR" (1989) Summer 1989 Judges J. 8 at
12. The satisfaction ofa disputant depends to a great extent on bis success in the dispute. Consequently,
a mediator may try to make mediation a satisfying experience for repeated disputants. In additio~ the
mediator·s familiarity with one disputant may render preconceptions of the disputant's credibility or
integrity, which - in a lasting service relationship - tend to support the repeated disputant. On the other
hand, a one-tïme disputant will not generate a significant volume ofbusiness for the Mediator. Similarly,
an occasional disputant cannot influence the mediator's perception of his credibility and integrity in
advance of the dispute. For these reasons, the mediator has incentives to intervene in the dispute in
favour of the repeated disputant. Since his preference is induced by reasons related to a particular
disputant rather than to the substance of the dispute, a mediator's favouring of a repeat disputant over an
occasional disputant is rooted in a partisan attitude and infringes the principle of impartiality.

:10 This concem is reflected in the "Due Process Protocol", supra note 30:
"6. Compensation of the Mediator and Arbitrator. Impartiality is hest assured by the parties sharing
the fees and expenses of the Mediator and arbitrator. In cases where the economic condition of a party
does not pennit equal sharing, the parties sbould make mutually acceptable arrangements to acbieve
that goal if at aIl possible. In the absence of such agreement, the arbitrator should determine allocation
of fees. The designating agency, by negotiating the parties share of costs and collecting such fees,
might be able to reduce the bias potential of disparate contributions by forwarding payment to the
Mediator and/or arbitrator without disclosing the parties share therein."



Neutrality is another fundamental principle of the mediator's role.2
:!1 Since the facilitative

activities of the Mediator do influence the tenns of the settlement,212 the explanation of

neutrality as 41he absence of impact on outcomesn213 is misleading.224 Neutrality is rightly

defined by the limits to the mediator's interventionist influence on the dispute.22S It marks

the pennissible range of interventions, i.e. in effect the degree of substantial influence

conceded to the mediator.226
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Substantial influence May be of equal benefit to both disputants; it is, however, more

likely to favour one disputant over the otherÎ and to change the relation of disputing

power of the disputants.228 Mediator interventions can be directed to balance an existing

Where a mediator's conduct is influenced by a desire to please the paying disputant, the mediator
pennits hirnself to be guided by a personal stake in the dispute. His acting in this situation is rooted in an
infringement of his impartiality.

~1 For Breidenbach, Mediation, supra note 25 at 170, this principle is "as simple as it is vague" (translation
mine).

uz See Section a., above.
:1J Ronald J. Fisher & Loraleigh Keashly, uThird Party Interventions in [ntergroup Conflict: Consultation [s

Not Mediation" [1988] Neg. J. 381 at 384. Stulberg, supra note 68 at 96 seems 0 mean the same when
he says that ""a mediator must be neutra1 with regard to outcome".

~~ Breidenbach. Mediation, supra note 25 at 171.
zzs These limits are determined by the mediator's perception of bis role and will vary in content from

mediator to mediator. Tbeoretically, the disputants can derme the mediator's neutrality in their mediation
agreement. However, often they will adopt the Mediation rules suggested by the Mediator (relying on his
disputing experience and expertise), and thereby accept his conception of admissible mediator
intervention. Therefore, the influence of the disputants on the standard of Mediator neutrality is limited.
Breidenbach, Mediation, supra note 25 at 173 points out that the disputants' acceptance of the standard
of neutrality requires their prior infonnation about what goals the mediator pursues and about what
interventions he thinks are legitimate. The disputants' bave to know what kind of interventions they can
expect in the mediation process; it is difficult for the them to reject interventions with which they are
only confronted in the process.

11!> Breidenbach, Mediation, supra note 25 at 172.
117 The mediator's substantial influence tends to support the position of the disputant whose set of ideas and

values is doser to his own, thereby increasing the likelihood of these ideas to prevail in the settlement.
This is true for situations in wbich the disputants' values and ideas differ. Such a difference is very likely
in the context of disputes. Where the mediator's and both disputants' ideas and values are congruent - a
condition that is probably of limited practical relevance - the mediator's activities tend to support the
realization of these ideas in the settlement. Here, however, the ideas and values of persons interested in
the dispute, but not participants in the mediation process, may he disregarded.

118 Any mediator intervention relatively favouring one disputant rises at the same lime this disputant's
disputing power. [n effect, the mediator takes the side of this disputant, and the other disputant faces two
oppanents in the substance of the dispute, one of which is also (perceived as) powerful in procedural
matters.
Breidenbach, Mediation, supra note 25 at 171 points out that the mediator's intervention to influence
the power relationship poses the danger that he sides with one disputant, because such intervention is on
the edge of being determined by personal aspects of the disputants.



power inequality; however, interventions with this direction pose the danger that the

mediator acts in a partisan way, advocating the disadvantaged party, and thereby acting

beyond the proper limits of impartial conduct.219 On the other hand, interventions can

intensify an existing imbalance and exploit it in order to reach a settlement,230 thus in

effect favouring the stronger disputant and infringing procedural faimess for the inferior

disputant. These dangers ta the faimess of the process make it necessary ta limit the scope

ofhis interventions, i.e., to define bis neutrality.
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The detennination of the scope of neutrality in a particular mediation is a combination of

the mediator's and the disputants' neutrality concepts. The mediator's understanding of

his role is largely determined by his ideological background,231 bis professional

education/32 and bis resulting perception of the goals of mediation.233 From this role

concept, the Mediator derives bis concept of neutrality. The disputants may cooperate to

find the proper scope of neutrality by bringing in their respective concepts of pennissible

mediator influence. However, depending on their dispute experience,2J.I they are likely to

adopt the proposais of the Mediator about how he would like to conduct the Mediation

session.

[n reaction to certain factors in the Mediation, the Mediator will be tempted to expand the

scope of his activities beyond the conceded neutrality. Where the admitted interventions

:!19 Breidenbach~ Mediation, supra note 25 at 23 1 shows that such a protective intervention not only
infringes the mediator's status as an impartial third person, but also threatens mediation as a process
relying on disputant participation: the stronger disputant - to whose expense the protection of bis
counterpart goes - will not repeat this experience and will stay away from mediation.

lJO Breidenbach, Mediation, supra note 25 at 173 points out that it can he very difficult for the inferior
disputant to escape the pressure in such a situation.

131 Breidenbach, Mediation, supra note 25 at 165.
lJ:! The mediator's role concept is likely to reflect the concept of mediation that was imparted to the him in

his professional training. Thus~ e.g., a mediator trained in a program oriented on fast and efficient
dispute resolution rather than on the fairness and stability of the mediated agreemen~ or the fostering of
the disputants' autonomy, will tend to apply this approach in bis mediation practice, and may emphasize
a speedy settlement more than the substance of the outcome, or the development of the tenns of an
agreement by the disputants themselves.

lJ3 Breidenbach, Mediation, supra note 25 at 165.
134 Repeat disputants potentially have greater dispute experience than an occasional disputants. A skilled

repeat disputant may use this experience to suggest interventions that promise to support bis position~

and thus to influence the defInition of mediator neutrality in bis favour. In employment disputes, il will
mostly be the employer who enjoys this procedural advantage.
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are not sufficient to bring about a settlement. he bas to decide whether to declare the

failure of the mediation9 or to apply unconceded means in order to break the impasse.

Subject to intemal235 and extemaf36 pressure9 the mediator may be tempted to cboose the

latter way/J7 thereby infringing his neutrality.

Whether the mediator bas to assume a (partial) responsibility for the substantial fairness

of a mediated settlement. is a controversial issue.D8 Accountability for the substance of

:3, Breidenbac~ Mediation, supra note 25 at 167 refers to the "personally difficult admission not to have
made it this rime" (translation mine, emphasis in original).

~()Breidenbach, Mediation, supra note 25 at 167 points out that the competition hetween Mediators and
mediation programs on the market, as weIl as the necessity to prove the success of a particular program
(e.g., in order to receive funding and continue the program), may tempt Mediators ta put their effort in
achieving a high quota of settlements as a - doubtful - measurement of success.

:37Breidenbach, Mediation, supra note 25 at 167 considers '<the divergence of demand (role concept) and
reality (pressure ta succeed, impasse) [as] a latent danger for every mediator" (translation mine). Merry,
supra note 26 at 2070 points to other factors (mediator routine, "bumout" of mediators) that can bring
about a divergence between the original concept of a Mediation program and the Mediation reality.

:38 See the iIIustrative fictitious debate between a professor (promoting mediator accountability) and a
practitioner (rejecting the accountability claim) in Goldberg et al., Dispute Resolution rd ed., supra note
8, UNote: The Life of the Mediator - To Be or Not to Be (Accountable)", at 171. See also the discussion
in Breidenbach, Mediation, supra note 25 at 174 - 179; Bus~ uEfficiency", supra note 42.
Propounding Mediator accountability, Lawrence Susskind, uEnvironmental Mediation and the
Accountability Problem" (1981) 6 Vt. L. Rev. 1 at 18 suggests (for Mediation of environmental disputes)
that "mediators ought to accept responsibility for ensuring (1) that the interests of parties not directly
involved in negotiations, but with a stake in the outcome, are adequately represented and protected; (2)
that agreements are as fair and stable as possible, and (3) that agreements reached are interpreted as
intended by the community-at-Iarge and set constructive precedents." Goldberg et al., Dispute
Resolution 2nd ed., supra note 8 at 172 argue that the scope of the applicability of this standard could be
extended beyond environmental disputes "to mediation in other contexts." For "public disputes",
Susskind & Cruikshank, supra note 24 at 150 regard it as "important that [Mediators] be willing to
accept sorne responsibility for the fairness, efficiency, wisdom., and stability of the outcomes. This is not
inconsistent with the concept of neutrality." Ibid. at 164 they state that "[t]he perceived fairness of the
outcome, for example, is as much the mediator's responsibility as it is the parties'." Maute, supra note
36 at 532 considers accountability and impartiality as consistent because '"enhanced responsibility for
procedural and substantive fairness is essential to protect public values at risk from private settlement,
particularly when the parties are not independently represented by counse1."
[n opposition to mediator responsibility for the substance of the settlement, it bas been pointed out that
accountability would thwart the very purpose of mediatio~ to bring the disputants to an agreement. Il is
beyond the functional task and the competence of the Mediator to direct bis interventions in favour of a
particular result or interest. Stulberg, supra note 68 at 86 notes that "[i]t is precisely a mediator's
commitment to neutrality wbich ensures responsible actions on the pan of the Mediator and permits
Mediation to be an effective, principled dispute settlement procedure". Goldberg et al., Dispute
Resolution 2nd ed., supra note 8 at 172 argue that therefore, the Mediator should he committed to
settlement ooly, and not to a particular interest; otherwise, "the mediator becomes just another
negotiator. At that point the Mediator is part of the problem, not part of the solution". John P. McCrory,
uEnvironmental Mediation - Another Piece For the Puzzle" (1981) 6 VI. L. Rev. 49 at 80 [hereinafter
McCrory] rejects Mediator accountability hecause "the Mediator would have a real stalc:e in the outcome
of the dispute because he or she could he sued on the grounds that the settlement was not the best
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the outcome requires the mediator to direct bis interventions towards a particular content

of the settlement, or towards the prevention of a particular result/39 and thereby widens

the boundaries of the mediator's neutrality: fostering a particular result, the mediator will

very probably have to favour the position of one disputant over his counterpart's position.

Thus, the mediator intervenes in the disputing power relationsbip. Therefore, the

mediator's concem with the faimess of the settlement potentially collides with the

principle of impartiality.240

c. Qualification

The experience and the skills of the mediator have an important impact on how he

conducts mediation. Mediators have experience in how to facilitate dispute resolution

(procedural experience). In addition, sorne mediators emphasize their expertise on the

subject field of the dispute (substantive experience).241

available" and "the unrepresented interests which the rnediator [would bel responsible for protecting ...
are likely to be at odds with those of the participants, including the mediator."
In sorne legislations (and sornetimes confmed to particular subject areas), Mediators are held accountable
by law for certain aspects of the substance of the mediated settlement. See the discussion in Rogers &
McEwen, Mediation, supra note 8 at 186 - 195. See aIso the list of respective provisions in the United
States in Goldberg et al., Dispute Resolution 2M ed., supra note 8 at 176 ("Note: Mediator
Accountability"). Antaki, supra note 75 at 312 - 322 discusses the various legal sources of Mediator
accountability and of exemptions from mediator liability. The "CPR Procedures", supra note 4 provide:

"(d) Ground Rules ofthe Mediation Process. xii. Neither the Mediator nor CPR shaH be liable to any
party for any act or omission in connection with the rnediation or application of the Employment
Dispute Mediation Procedure."

~9 Breidenbach, Mediation, supra note 25 at 174.
::40 But see Susskind & Cruikshank, supra note 24 at 150. Folberg and Taylor, supra note 8 at 247

summarizes that "[t]here is a difference between being nonpartisan and being unconcemed".
::4\ For mediation operated by employment law enforcement agencies, the uSPIDR Guidelines", supra note

30 (Section III) consider it essential that mediators have a reasonable degree of procedural and substantive
qualification: UAn agency should ensure that program Mediators are knowledgeable concerning: 1) the
Mediation process and professional ethics; 2) employment discrimination law; 3) outcornes in typical
discrimination cases; and 4) diversity issues. ln addition, the agency should ensure that qualifications of
Mediators are reviewed on an ongoing basis."
The AAA admits into its uRoster of Neutrals" ooly Mediators with ""management skilIs, substantive
expertise, commitment, ethics, training and suitability to the regional caseload, ... academic and
professional honors which mark them as leaders in their fields. Qualifications include a minimum of tea
(10) years of senior level business experience or legal practice, honors and awards indicating leadership
in your field, and training and experience in arbitration or other forms of dispute resolution." American
Arbitration Association (AAA), ""The American Arbitration Association's National Roster of Arbitrators
and Mediators", bup'//www,adr orwroster/roster juro bUlll (date accessed: March 6th

, 1999).
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Procedural experience is an essentiaI qualification for a mediator. Only an experienced

mediator will be able to appropriately anticipate and reflect the eITect of bis facilitation,

and therefore direct bis interventions in a controlled and responsible way. Moreover, a

person with experience in dispute resolution is more likely than a novice mediator to be

able to direct the disputants towards a settlement.242 The kind and the scope of bis

interventions may be influenced by the way in which the mediator gained bis procedural

experience.243

Whether a mediator should have substantive experience in the dispute matter is

controversial.24-$ Sorne mediators are specialized on disputes in a particular field;245 others

do not select their cases according to the subject.246 It has been argued that specialized

knowledge can distract the mediator from the p:ychological and social issues of the

::-1:: Rogers & McEwen. Mediation, supra note 8 at 28 cite evidence indicating that "mediators with at least
sorne experience tend to sett1e more cases, either because they know beuer whicb cases to accept or are
more capable." See also Folberg and Taylor, supra note 8 at IS.

::-13 How a mediator intervenes in a dispute is largely dependent on bis perception of his role as a facilitating
neutral. This understanding of bis role is likely to reflect the concept of mediation that was imparted to
the mediator in bis professional training; see Section 4., above.

::.j..j Rogers & McEwen, Mediation, supra note 8 at 28 refer to the "beated debate ... on credentials for
mediators" and refer to flDdingS that U[0 ]ther anributes such as ... legal training ... and substantive
knowledge of the field rnay be important to either attorneys or clients, depending on the case, but have
not shown to affect seulement rates." For legal disputes, Singer, Settling. supra note 3 at 22 points out
that it might be positive if the mediator bas Usome substantive knowledge about the subject in
controversy." McCrory, supra note 238 at 57 states that "[a]s a practical matter, the quality of the
mediation effort should be improved where the mediator bas at least general knowledge about the
subject matter of the dispute and the issues involved." Goldberg et al., Dispute Resolution 2nd ed., supra
note 8 at 116 refer to fmdings that matching the mediator's substantive expertise and the substantive
nature of the case ... does not improve settlement rates, but ... mediators prefer to handle cases within
their areas of expertise." Harry T. Edwards, "Alternative Dispute Resolution: Panacea or Anathema?"
(1986) 99 Harvard L. Rev. 668 at 683 [hereinafter Edwards] summarizes the problem: uThere are a
number of ADR proponents who appear to believe that a good neutral can resolve any issue without
regard to substantive expertise. Our experience with arbitrators and mediators in collective bargaining
proves the folly of this notion. The best neutrals are those who understand the field in which they work.
Yet, the ADR movement often seeks to replace issue-oriented dispute resolution mechanisms with more
generic mecbanisms without considering the importance of substantive expertise."

::-15 The CPR contends that U[d]isputes in sorne areas of law are more readily resolved by neutrals who have
substantial knowledge of the industry or practice area. For such purpose CPR has established Specialized
Panels in these areas: ... Employment". Center for Public Resources (CPR), "CPR Specialized Panels",
http·//www c.pradr QrKlspeclpan htm# employ (date accessed: March 6th

, 1999) [bereinafter uCPR
Specialized Panels"]. Similarly, the AAA announces in AAA uPracticaI Guide", supra note 4 that it "bas
developed a roster of experienced mediators knowledgeable in the employment field. It assists the
parties in selecting the right mediator for their dispute".

::46 These mediators contend that ooly "process expertise" is necessary for effective mediation. See
Goldberg et al., Dispute Resolution 2n4 ed., supra note 8 at 116.
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dispute, or that focus on the substantial issues of the dispute may veil the actual social

conflict underlying the dispute. However, without substantive experience, the Mediator is

unlikely to understand the issues in dispute, and the social setting in which the dispute

emerged.2.$7 Therefore, specialized knowledge is an important Mediator qualification.248

On the other hand, the kind of substantive experience and the way in which it was gained,

May influence the attitude of the Mediator towards the disputants, threatening his

neutrality.249

Generally, the disputants May select any person as a Mediator, regardless of his

qualifications. Understanding the importance ofdispute resolution training and experience

for the successful operation of Mediation, the disputants will select the Mediator

according to his qualifications.250 However, no fonnal qualification is required for the

practice of mediation;251 similarly, there is no general qualitative requirement for Mediator

training and experience.252 A Mediator's qualification can be assessed according to

;:·H Paul Wahrhaftig, hAn Overview of Community-Oriented Citizen Dispute Resolution Programs in the
United States" in Abel ed., Po/ities, supra note 93 at 82 marks that "a mediator who knows the parties,
their situation, and the environment is better suited to help them resolve their problem.n

;:48 It enables the mediator to employ the "norm-educatingn and "norm-advocatingn models of mediation.
See Waldman, supra note 85 at 727 - 756.

;:4'l His familiarity with the social setting may lead the mediator to favour one disputant over the other,
because he has more understanding for his position: The experience of the mediator will be coloured by
the social position in which he gained it. This is especially true for disputes in social environments that
are marked by typical power and authority settings (role settings). In such settings, the mediator will
oflen encounter a disputant, occupying his own former social role, with whose concems and way of
thinking he is familiar, and with whom he is therefore likely to identify. E.g., a mediator who draws bis
experience in the area of employment from bis previous work in a management position, is likely to
view a dispute between management and an employee from the management point of view, and
consequently to give greater weight to the arguments brought forward by the management disputant.
This is likely to direct the exercise of his influence (if only unconscious) to the support of the
management side rather than the employee, weakening the disputing power of the employee.

:!50 See "Committee Standards", supra note 30 (Section V).
:!51 Folberg and Taylor, supra note 8 at 260 for private Mediation; Goldberg et al., Dispute Resolution pt

cd., supra note 12 at 518. In contrast, many legislations regulate the qualifications for mediators in
publicly adrninistered or supported programs. See Rogers & McEwen, Mediation, supra note 8 at 184
and at 273 - 291 (Appendix B, "Qualifications of Mediatorsn

). In sorne legislations there are educational
degree requirements for mediators in publicly supported programs. Goldberg et al., Dispute Resolution
2nd ed., supra note 8 at 171.

m Folberg and Taylor, supra note 8 at 261 - 263 point to the absence of licensure and certification
regulations and discuss the pros and cons of the enacttnent of such regulations. See also Goldberg et al.,
Dispute Resolution 1st ed., supra note 12 at 520 - 521.
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standards developed by established dispute resolution associations;Z53 some associations

provide rosters of mediators complying with their standards.2S4 Dispute resolution

institutes provide certifications for the (successful) completion of mediation courses on

various levels.2ss However, there exists no standard for the content and quality of those

courses.256

c. Sources of Disputing Power

It has been shown that the mediator's facilitation can significantly influence the disputing

power balance and, as a consequence, the conduct of the disputants in mediation and the

substance of the mediated agreement. To employ his facilitative activities in a specifie

manner, responsibly and according to his own standards of professional conduct, the

mediator has to assess the power relationship between the disputants. The correctness of

his assessment depends on his ability to identify the sources of the respective power of the

disputants.

:S3 See, e.g., the Society of Professionals in Dispute Resolution (SPIDR), "Report of the SPIDR
Commission on Qualifications" (1989), excerpt reprinted in Goldberg et al., Dispute Resolution 2nd ed.,
supra note 8 at 164 - 171. Bar associations increasingly develop qualification standards for lawyer­
mediators, e.g., in family disputes; see, e.g., American Bar Association, "ABA Standards of Practice for
Lawyer Mediators in Family Disputes" (1984), reprinted in Goldberg et aI., Dispute Resolution 2nd ed.,
supra note 8 at 469 - 474.

:.s4 The AAA has established rosters in different fields, including employment. For the resolution of
employment disputes in prograrns administered by the association, "the AAA otIers a national panel of
experts - diverse in gender and ethnicity - who have significant employment law experience. ...
Recognized for their standing and expertise in their fields, their integrity and their dispute resolution
skills, neutrals are nominated to the National Roster of Arbitrators and Mediators of the American
Arbitration Association by leaders in their industry or profession." American Arbitration Association
(AAA), HA Brief Overview of the American Arbitration Association",
hnp://www.adr.or&foverviewhtrnl (date accessed: March 6th

, 1999). Similarly, the CPR recognizes that
"[d]isputes in sorne areas of law are more readily resolved by neutrals who have substantial knowledge
of the indusny or practice area. For such purpose CPR bas established Specialized Panels in these areas:
... Employment. "CPR Specialized Panels", supra note 245. "The CPR Panels of Distinguished Neutrals
are 700 nationally and internationally prominent attorneys, fonner judges, academics and legally-trained
executives available to resolve business and public disputes." CPR "Panels", supra note 157.

:!ss The range of these courses reaches from generaJ introductory courses held by private dispute resolution
providers over severa) days, to graduate university programs in dispute resolution.

:56 McEwen, "Note", supra note 186 at 156 states that "the substantial variation in training, format, court
supervision, and restraint of Mediators in mediation programs" raises concerns because of the substantial
influence Mediators have on the disputing process and on the outcome.
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Disputing power is generated by a complex variety of factors that are very specifie to

every particular dispute; hence~ there is only a very limited possibiIity to frame general

remarks on these factors. It must therefore be sufficient here to identify sorne of the

sources of disputing power that are of typical importance in the context of employment

disputes.

The relative disputing power of two disputants in a process depends heavily upon how

attractive to each is the option of not reaching agreement in this process257
Of, in other

words, on the perceived quality of their respective alternatives to a solution of the dispute

in the process at hand.258 Since this factor is subjective in nature~ the disputing power is

affected by the correctness of the disputants' assumptions about their best alternatives.

The degree of a disputant~s access to substantive - i.e.~ for legal disputes~ legal- expertise

and the quality of this expertise will affect the appropriateness of the assessment of his

position and thereby influence bis power in the dispute.259 In this context also important is

a disputant's ability and willingness to take risks260 and to withstand a delay in the

resolution of the dispute.261 This ability is determined by the special importance of the

disputed issue to the disputant,262 as weIl as by the availability to the disputant of

alternatives to the resources that are affected by the dispute.263

~57 Fisher et al., Getting To Yes, supra note 145 at 102. Jack B. Weinstein, "Warning: Alternative Dispute
Resolution May Be Dangerous to Your Health.. (1986) 12 Litigation 5 at 6 [hereinafter Weinstein] refers
to "the option of recourse to the courts".

:58 Fisher et al., Getting To Yes, supra note 145 at 102 cali this the "Best Alternative To a Negotiated
Agreement (BATNA)".

:Sl) Goldberg et al., Dispute Resolution 2nd ed., supra note 8 al 160.
:60 Goldberg et al., Dispute Resolution 2nd ed., supra note 8 at 160. Fisher et al., Getting To Yes, supra note

145 at 102 underscore the importance of a disputant's ··Best Alternative To a Negotiated Agreement
(BATNA)" which will often he determined by the possible outcome of dispute resolution in another
available forum. See al50 Breidenbach, Mediation. supra note 25 at 107.

:61 Goldberg et al., Dispute Resolution 2nd ed., supra note 8 at 160. Rogers & McEwen, Mediation, supra
note 8 at 77 refer to the pressure in mediation created by the prospect of the delay ofjudgment.

~('): Jay Folberg, "Divorce Mediation: Promises and Problems", Paper prepared for the Midwinter Meeting
of the ABA Section on Family Law, St. Thomas (1983). excerpt reprinted in Goldherg et al., Dispute
Resolution 200 ed., supra note 8, 308 at 309 [bereinafter Folberg, "Divorce"] sees the personal
importance of the dispute influenced by the ··emotional need for the resolution of the dispute". Goldberg
et al., Dispute Resolution 200 ed., supra note 8 al 160 points to the ''vulnerability to damage from
publicity" as a factor for the special economic importance of a dispute for a disputant. Richard L. Abel,
"Informalism: A Tactical Equivalent to Law" (1985) 19 Clearinghouse Rev. 375 at 382 [hereinafter
Abel, "Informalïsm"] points out that upublicity is one of the principal weapons of the poor and



• Chapter 1: Mediation 54

•

A disputant's power is also influenced by his access to disputing experience.264 He May

himself be experienced in this matter, or be supported by an experienced assistant. The

quality of the available experience with the mechanisms of the dispute resolution process

al hand influences a disputant's degree of control over the process. A high level of

experience enables to influence procedure and outcome to the disputant's benefit, and to

possibly avoid the procedural dangers for ms disputing position.

Another source of disputing power are patterns of dominance26S in the relationship from

which the dispute arises. Dominance is typically generated by a superior power of one

party in the basic relationship. Such a power superiority arises where the parties dispose

of resources to a different extent that allow them to detennine and control the conduct of

the other; it can also be drawn from the structural organization of the relationship.266

D. Conclusion

It has been shown that mediation is an infonnal dispute resolution process that operates

Iargely in private and is not subject to public control or coordination in its organization,

operation, and procedure; however, sorne degree of control May be exercised by

disadvantaged. By appealing to widespread sympathy for the underdog, publicity allows the poor and
disadvantaged to transform their weakness into a strength and the strength of their adversaries into a
weakness." See also Rogers & McEwen, Mediation, supra note 8 al 77 - 78; Breidenbach, Mediation,
supra note 25 al 109 - 110.

~iS3 Folberg, "Divorce", supra note 262 at 309 refers to the "desire to avoid the expense and uncertainty of
litigation".

~b4 Goldberg et aL, Dispute Resolution rd ed., supra note 8 at 160. Folberg, "Divorce", supra note 262 at
309 speaks generally of the "Ievel of experience". Breidenbach, Mediation, supra note 25 at 110 refers
to "strategic-tactical skills" (translation mine) as a source of disputing power.

~65 Folberg, ··Divorce", supra note 262 at 309.
~66 Bishop, supra note 5 at 61. A further source of disputing power is touched upon by Fisher et al., Getting

To Yes, supra note 145 at 183. They point out that a disputant's power cao he enhaoced by bis reference
to "external standards of legitimacy" (or ··objective criteria", at 83) that support his daim. In their view,
accepted standards are likely to persuade the other side of the fairness of a proposed solution, and are
capable ofgetting the other side in a dispute to move off from a position based on the power of will. The
reference to such standards makes sense where there is an applicable, mutuaUy accepted standard
according to which the dispute can he decided. However, often there will he different, conflicting
standards for the solution of a dispute. The reliance on extemal standards might therefore ooly shift the
dispute to the issue of the appropriate standard. Menlcel-Meadow, "Whose Dispute", supra note 26 at
2677, footnote 71, admits that sbe bas Ualways had trouble with Fisher and Ury's notion that negotiators
should rely on ·objective criteria' .... What if the ·objective criteria' are arguable or indetenninate like so
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mediation associations or - in the case of mandatory mediation - by the public agency

providing or ordering mediation. The process and the outcome usually remain

confidential and are not communicated to the public. The participation in Mediation is

usually confined to the immediate disputants; depending on the process design, they can

acquire assistance by an agent oftheir choice.

The Mediator has no power to impose an outcome on the disputants. However, bis

facilitative interventions are a tool to control the process and the substance of the

mediated agreement. Thus an appropriately qualified Mediator cao direct the disputants

towards a certain quality of the settlement, and balance disparities in the disputing powers

of the disputants. Despite these opportunities to result in quality settlements, the general

Iack of public control prevents mediation from offering mechanisms to ensure that power

differences between the disputants do not influence the process and the outcome of the

dispute, and that disputes involving the interests of persons or groups other than the

immediate disputants are operated with adequate participation.

To assess the suitability of Mediation for employment disputes from a legal perspective,

these findings will be considered in the light of the rationales and functions of the legal

rules governing the employment relationsbip.267 These rationales and functions will be

identified in the following chapter.26s

much legal argument?" Controversy in legal discussions shows ·"that appeals to "legal principles' do not
always successfully conclude or resolve the dispute."

~67 See Chapter 3, below.
~68 See Chapter 2, below.
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The institution of employment IS a comerstone of modem industrial societies. First~

employment is the Most important instrument of industrial economies. It is the institution

in which the biggest part of the gross national product is generated~ and through which

most members of the society gain their livelihood. Second, employment characterizes the

social structure of the community. Il is by and large bis position in the employment

relationship by which an individual's social situation is determined. For the individual~

employment is an important way to take part in social interactions and to make rus

contribution to the maintenance of the society.269 Third~ rus employment situation

significantly affects the psychological constitution of an individual. Employment is the

institution in which employees spend a major part of their lifetime, and an important way

for them to satisfy their needs for social interaction.270 Their satisfaction with their

employment situation is therefore determinative for their psychological well-being.

Furthermore~ the social status assigned by the employment position also influences the

individual's psychological situation. In turn, the state of its members' psychologjcal

constitution has an important impact on the society's stability and inner peace. For this

interdependence of economic, social, and psychological factors that "meet as a man,,271 in

employment~ the organization ofthis institution is detenninative in the constitution of the

. "'7'"soclety.- -

:!>Q Paul H. Tobias, "Current Trends in Employment Dismissal Law: The Plaintitrs Perspective" (1988) 67
Nebraska L. Rev. 178 at 181 [hereinafter Tobias] states that with the udeclining loyalty to home, family,
church, neighborhood, and community", employment becomes "the prime source ofidentity and a major
social unit" for employees. For ManY, employment is "the focus oftheir lives". A. Edward Aust & Lyse
Charette, The Employment Contract, 200 ed. (Cowansville, Que.: Yvon Blais, 1993) al 2 [hereinafter
Aust] point to the security of the employees that was round in pre-industrial society mainly "in their
family relationships or community. In our industrial society, the employment relationship often provides
this security."

170 Singer, Settling. supra note 3 al 98 points out that "[t]rom the employee's perspective, the relationship
v,;th employers is the most critical one that most people have with any institution."

171Innis M. Christie, Geoffrey John England & W. Brent Cotter, Employment Law in Canada, 2nd ed.
(Toronto, Ont.: Butterworths, 1993) at xiii [hereinafter Christie et al., Employment Law].

172 David M. Beatty, Putting the Charter to Work: Designing a Constitutional Labour Code (Kingston,
Ont., and Montréal, Que.: McGill-Queen's University Press, 1987) at 16 [bereinafter Beatty, Pum"ng].
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Because of tbis important position of employment in the social fabric, society has a

legitimate interest in determining the structure of the employment relationship. The

instrument for this detennination is the legal organization of employment. Hence, it is

through employment law that the principles, values, and goals of the society find their

way into the reality ofemployment.273

ln the process of the introduction of law, society establishes a balance in the interests of

the social groups concemed by the particular law. This balance is determined by the

values and goals the society considers appropriate for the situation the law is meant to

organize. Accordingly, the legal provisions goveming employment reflect the society's

values and goals with regard to empl0Yment. AImost every emploYment dispute concems,

beside its immediate issue, the application of these values; their realization May be

furthered by the outcome of the dispute, or it May he frustrated. Therefore, the quality of

the settlement of a dispute can be measured by the way and the extent in which these

values and goals have been realized in the resolution.

To he able to assess the quality of a dispute settlement according to the social values and

goals embodied in the legal organization of empl0Yment, employment law has to he

examined for its underlyjng rationales. In this chapter tbis analysis will he made by

identifying the philosophical and practical rationales of different elements of employment

law. 1 will tirst outline an overview of the structure of modem employment law as a

:!73 The concept of Jaw as a legitimate expression of the values of the society is based on the basic ideas of
the legal theory of scholars like Dwor~ Habermas, and Hart. Although these scholars ditTer in their
explanations of the source of the legitimacy oflaw, theyagree in the result that the society needs lawas
the means to organize the structure of the social interactions it relies on for its maintenance. Dworkin
elucidates law as a way to legitimate the exercise of coercive force in the society. Law is mainly an
expression of legitimate exercise of coercive force. See Ronald Dworkin, Law's Empire (Cambridge,
Mass.: Belknap Press of Harvard University Press, 1986). Pursuant to the diseourse theory of Habermas,
on the other hand, law derives its legitimacy from its emergence from democratically backed up
discourses. Discourses are the society's instrument to reconcile the interests of the members of the
society and thereby to fonnulate the society's self-interest. Therefore, law is the pursued self-interest of
society which needs it in order to maintain its existence. See Jürgen Habermas, Faktizitiil und Geltung­
Beilriige zur Diskurslheorie des Rechts und des demokratischen Rechtsstaats, 4th ed. (Frankfurt a. M.:
Suhrkamp, 1994). See also Herbert L. H. Hart, The Concept of Law, 2nd ed. (Oxford: Clarendon Press,
1994), who predicates the concept of legal control upon the communication of law to the govemed (ibid.
al 20 - 25). A brief summary of the theories stressing the importance of law is provided by Brunet, supra
note 69 at 16.



combination of contractual and regulatory elements.274 Then l will analyze the general

features, rationales and functions of contractual employment law,27s followed by an

analysis of the rationales and functions of employment regulations.276 The findings

provided by this examination will then be applied to the results of the analysis of

mediation as a dispute resolution process in the preceding chapter.277 This combination

will provide the basis for the assessment of the suitability of Mediation for employment

disputes.278
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A. The Structure of Employmeot Law

Basis of the modem employment law in western societies is the contract of employment

in a capitalist economy. According to the contractual concept - that applies the liberalistic

market theory to the area of employment law - employer and employee negotiate freely

and, exercising their free will, agree on the conditions of employment. This free

interaction of the labour market powers leads to optimal economic efficiency and offers

maximum opportunities for both employer and employee to pursue their preferences.

Therefore, employment law fundamentally requires the freedom to enter into and to end

contracts of employment and detennine their content.279 Restrictions on this liberty

through regulations are undesirable in principle and have to be kept at a minimum to

guarantee the smooth functioning of the market.280

Z74 See Section A., be1ow.
Z7S See Section B., below.
Z76 See Section c., be1ow.
zn See Chapter 1, above.
Z78 See Chapter 3, below.
Z79 Indeed, according to the liberal theory, the freedom of contract is an overriding value in itself, separable

from the social reality it may bring about.
ZgO This is the leitmotiv in the liberalist employment law literature. See, e.g., Richard A. Posner, Economie

Analysis of Law, 3rt! ed. (Boston and Toronto: Little, Brown and Company, 1986) at 307 - 315
[hereinafter Posner, Analysis]; Richard A. Epstein, "In Defense of the Contract at Will" (1984) 51 U.
Chi. L. Rev. 947 [hereinafter Epstein, "Defense"]; Richard A. Epstein, Forbidden Grounds_" The Case
Against Employment Discrimination Laws (Cambridge, Mass., and London: Harvard University Press,
1992) [hereinafter Epstein, Forbidden Grounds]; Gregory S. Crespi, ""Market Magic: Can The Invisible
Hand Strangle Bigotry?" (1992) 72 B. U. L. Rev. 991.
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However, the reality of an unregulated market does not live up to the theorists' promise of

the realization of a maximum of preference for everybody.281 Using his superior power in

the labour market~ the employer is able to detennine the content ofcontracts mainly at his

will; the employee has no other choice than to take the terros dictated by the employer.28
!

This power imbalance is seen as undesirable in itself; moreover, it leads to outcomes that

are perceived as socially unsatisfactory:283 the employee's human rights, moral

entitlements, and economic needs are likely to be subordinated or even sacrificed to the

efficiency and profit interests of the employer. To diminish these negative phenomen~

employment is increasingly regulated.284 As a result, modem employment law is an

amalgam ofboth contractual and regulatory elements.28s

Z81 Hon. A. Leon Higginbotham, uThe Priority ofHuman Rights in Court Reform" (1976) 70 F.R.D. 134 at
150 [hereinafter Higginbotham]. Cass R. Sunstein, uRights, Minimal Terms, and Solidarity: A
Comment" (1984) 51 U. Chi. L. Rev. 1041 at 1048 - 1050 [hereinafter Sunstein] provides a critique of
the liberal market theory that underlies contractual employment, showing that the assumptions of this
theory are doubtfui, and that the theory leaves important consequences unconsidered. For a more
detailed discussion of the critique of the consequences of the contractual scheme see Section C. 1.,
below.

~s~ The realization of this superiority in power appears to he as old as the law of master and servant itself.
As early as at the end of the 18m century, Adam Smi~ An /nquiry into the Nature and Causes of the
Wealth of Nations. 3rd ed. (London: W. Strahan and T. Cadell, 1784) at 100 said that "[i]t is not,
however, difficult to foresee which of the two parties must, upon aIl ordinary occasions, have the
advantage in the dispute, and force the other ioto a compliance with their terms.... In all such disputes
the masters can hold out much longer. A landJord, a fanner, a master manufacturer, or merchant, though
they did not employ a single workman, could generally live a year or two upon the stocks which they
have aIready acquired. Many workmen could not subsist a week, few could subsist a month, and scarce
any a year without employment. In the long-run the workman may he as necessary to his master as bis
master is to hirn; but the necessity is not so inunediate."

~SJ It was this realization that has initiated protective labour legislation from the beginning on. As early as
1904, Ernst Freund, The Police Power: Public Policy and Constitutional Rights (Chicago, Ill.:
Callaghan, 1904) § 299 at 285 [hereinafter Freund] stated that U[o]ur whole economic system is based
upon a very wide liberty of dealing and contract, and it is deemed perfectly legitimate to use this liberty
for the purpose of securing special advantages over others. The resulting disparity of economic
conditions is not, on the whole, regarded as inconsistent with the welfare of society. Vet a difTerent view
seems to he taken of this liberty of dealing, where economic superiority is used to dictate oppressive
terms, or where a degree of economic power is aimed at tbat is liable to result in such oppression. The
theory of legislative interference seems to he in sorne cases, tbat oppression is in itself, like frau~

immoral and a wrong either against the individual afTected thereby or against the public at large; in other
cases, that the excessive dependence of whole classes of the community threatens, though perhaps ooly
remotely, the social fabric with grave disturbance or ultimate subversion and ruin."

~8-I Regulation of employment takes two difTerent forms: Collective bargaining regulations purport to
strengthen the employees and thereby to improve ernployment conditions - i.e., bargainiog outcomes ­
by supporting the formation of workers' associations with sunilar economic and bargaining power as
employers and regulating the bargaining process. Substantive regulations, on the other band, purport to
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The contract ofemployment is the foundation of the legal organization of the employment

relationship_ Employment govemed by a contractual scheme typically shows Many

common features in different legal systems. The organization of the employment contract

in different legislations follows similar ruIes, and the economic and political conditions in

which employment operates are quite homogenous in various modem capitalist societies.

Consequentially, although is not unifonnly designed in the different legislations, there are

general fcatures that mark the core of the contractual scheme. After outlining these

fcatures,186 l will identify the rationale that underlies contractual employment law87 and

describe its function in the reality ofemployment.288

1. General Featores

Under a purely contractual scheme, the parties to the employment relationship are free to

shape their contract according to their particular needs. However, very often the express

tenns of the agreement leave important elements of employment unmentioned. For those

Hmissing" elements, the law suggests suppletive provisions; the parties are deemed to

have agreed to these default provisions if their agreement does not state otherwise.

According to these default provisions, contractual employment law is generally

characterized by the following features: the employment contract cao be concluded at the

improve the bargaining situation of the workers and the employment conditions by irnposing - at least in
part - the substance of the bargain. ·'The thinking behind substantive regulation is straightforward:
because of inequality of bargaining power the outcome of the bargain is unfair, and we remedy this by
regulating the outcome:' Labour Law Casebook Group, Labour and Employment Law. Cases. Materials
and Commentary, 6th ed. (Kingston, Ont.: Industrial Relations Centre, Queen's University at Kingston.
1997) at 59. This exposition deals only with non-union employment. Therefore, the discussion will only
cover substantive regulations.

~8S Aust, supra note 269 at 2 and 29 - 31; Roben Bonhomme, Clément Gascon & Laurent Lesage, The
Employment Contraet under the Civil Code of Québee (Cowansville: Yvon Blais, 1994) at 13 - 18.
Richard A. Epstein & Jeffrey Paul, "Introduction" (1984) SI U. Chi. L. Rev. 945 al 945 - 946. Charles
A. Sullivan, Deborah A. Calloway & Michael J. Zimmer, Cases and Materials on Empl0Yment Law
(Boston et al.: Little, Brown and Company, 1993) at xliv [hereinafter Sullivan et al.] speak ofa .'crazy­
quilt of regulation and laissez faire".

~86 See Section 1., below.
~87 See Section 2., below.
~88 See Section 3., below.
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free will of both parties and tenninated at the free will of either party; the kind and

amount ofwork to be done, as weil as the remuneration, are determined in the agreement

between the employment parties; it is the right and the responsibility of the employer to

detennine the organization of work and of the enterprise.

2. Rationale - The Unitary Perspective

Contractual employment law is govemed by a perspective that sees employee and

employer as a team jointly striving for maximal efficiency of the enterprise, as weB as of

the society as a whole.289 Maximal efficiency will allow the employer to maximize his

profits; the employee will benefit from the success of the enterprise with job security and

potentially higher remuneration. Emphasizing the common economic interest, this

perspective subordinates any conflicting aspects of the workplace relationship to the

efficiency goal. It entrusts the employer with the authority to design the way in which the

efficiency goal is pursued and to take the functional measures to achieve this goal.

This perspective has been more obviously reflected by the employment law in its

formative years in the late nineteenth and early twentieth centuries than it is today.

Whereas in the early law of master and servant the employee was completely

subordinated to the employer in aH matters related to the job,29O modem contractual

employment law is increasingly influenced by the prevailing standards of personnel

practice to grant greater recognition to the employee's interests.29 1 The employer's

prerogatives are not unfettered; rather, he is expected to act in the manner of the

paternalistic "enlightened despot,,292 towards bis employees.

~8q Christie el al., Employment Law, supra note 271 at 173 caU this view the "unitary" perspective. Geoffrey
John England, "Recent Developments in the Law of the Employment Contract: Continuing Tension
Between the Rights Paradigm and the Efficiency Paradigm" (1995) 20 Queen's L. J. 557 al 558
[hereinafter England, "Recent"] speaks of the "efficiency paradigm".

~<)() For historical expositions of the common law of employment, see Marc Linder, The Employment
Relalionship in Anglo-American Law: A Historical Perspective (New York et al.: Greenwood Press,
1989); Robert J. Steinfeld, The Invention of Free Labor: The Employment Relation in Eng/ish and
American Law and Culture, 1350 - 1870 (Chapell Hill, N.C., and London: University of North Carolina
Press, 1991).

~91 Christie et al., Employment Law, supra note 271 at 173.
~91 Ibid. at 176.



Nevertheless, this perspective still dominates the law of the employment contract. The

employer's authoritative position is reflected in the tenns of the contract as weil as in the

way the employment relationship functions in reality. For the vast majority of workers,

the tenns of their employment are offered by the employer on a "take it or leave it" basis.

The employee is subordinated to the employer's cornmand in areas such as work

assignments, hours ofwork, job performance standards etc. and is thus expected to follow

orders for the good of the organization as determined by the employer.293 Also, the

employer may dismiss the worker ifthis would increase the efficiency of the enterprise.2~
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3. Function

According to its proponents, contractual employment law yjelds desirable results in the

pursuit of an optimum of efficiency.295 The employer will hire those workers needed for

an efficient operation of the enterprise. The allocation of the organization of work and

enterprise to the owner of capital (and of the result of the work) gives the economic

incentive to make the most efficient use of the invested capital. Complemented by the

subordination of the employee to the employer's orders, this allocation provides the

necessary flexibility to react to the changing market conditions. Terrnination at the

employer' s will allows to downsize or exchange the workforce if economically

::93 Ibid. at 174.
::~ Contractual employment may, of course, he terminated for other reasons as weil, or even for no reason.

However, the tennination for economic reasons is of special relevance under the unitary perspective
because under this view employment decisions are determined mainly by economic considerations.
It is true that, in principle, the employment relationship may be terminated by both parties at will.
Allowing the employee to quit at will may seem to set the personal interests of the employee above the
efficiency goal of the enterprise. However. in the reality of competitive labour markets the employer
usually does not suffer significant economic losses by the quitting of one of his employees because he
cao replace him relatively easily. Furthennore, an employee will usually quit ooly ifhe expects to fmd or
has found another employment, thus continuing to contribute to the efficiency goal of the society. On the
other hand, a tennination of employment by the employer often dismisses the worker ioto
unemployment, subordinating his interests to the efficiency goal of the enterprise.

::95 Richard A. Posner, Overcoming Law (Cambridge, Mass., and London: Harvard University Press, 1995)
at 308 believes that Ua free market institution as persistent and widespread as employment at will is
presumtively more efficient than an alternative imposed by govemment wouId be." See the summary of
the econornic defense of contractual employment in Paul C. Weiler, Governing the Workplace: The
Future of Labor and Employment Law (Cambridge, Mass., and London, England: Harvard University
Press, 1990) at 59 - 61 [bereinafter Weiler].



appropriate;296 in case of tennination at the employee's will the employer will find a new

employee on the competitive labour market.297 The resulting maximum of efficiency of

the single enterprise will, in competition with other enterprises on a free market, lead to

maximal efficiency of the society at large.
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Seing primarily concemed with the efficiency of the enterprise, unregulated employment

law does not aim at a change of other social conditions; as far as social effects exist, they

are seen as justified by the strive for efficiency. Thus the power balance between

employer and employee established by the contractuaI scheme is seen as appropriate,298 as

is the protection of the human rights of the employee,299 because they result from the

~96 Tobias, supra note 269 at 179.
~~1 Posner, Analysis, supra note 280 at 306; Weiler, supra note 295 at 62. Sherwin Rose~ "Commentary: ln

Defense ofthe Contract at wur (1984) 51 U. Chi. L. Rev. 983 derives the economic desirability of at­
will contracts from their potential to minimize transaction costs (ibid. at 984 - 985) and from their
flexibility that enables both parties to maximize their gains from the contract (ibid. at 983).

~98 Harry J. Glasbeek., "Voluntaris~ Liberalis~ and Grievance Arbitration: Holy Grail, Romance, and Real
Life" in Geoffrey John England (ed.): Essays in Labour Relations Law. Papers Presented at the
Conference on Govemment and Labour Relations: The Death of Voluntarism (Don Mills, Ont.: CCH
Canadian, 1986) [hereinafter England ed., Essays] at 64 [hereinafter Glasbeek]. The argument is that
free labor market will tend to balance the power between the market parties: Both employer and
employee will enter a contract of employment out of their free choice, because out of the range of means
to gain a livelihood they prefer the institution of employment. The employer chooses the risks and
chances of capital investrnent over the relative security of employment; the employee takes the reverse
choice. The terms of the contract will reflect the parties' material and immaterial preferences; exercising
free choice. no party will agree to be exploited by the other. Termination at either will allows them to
realize their respective preferences; in case of termination at the other party's will each of them will be
able to enter into a new contract on the competitive job and labour market. Epste~ "Defense", supra
note 280 at 973 concludes that in reality a power imbalance does not exist: hlndeed if such an inequality
did govern the employment relationship, we should expect to see conditions that exist in no labor
market. Wages should he driven to zero, ... the employee will be bound for a term while the employer ...
rctains the power to terminate at will. Vet in practice we observe both positive wages and employees
with the right to quit at will:' Consequentially, the employer's exercise of his superior market power is
traditionally not considered as economic duress in contract law. See John P. Dawson, "Economie Duress
- An Essay in Perspective" (1947) 45 Michigan. L. Rev. 253 at 287 - 288. See al50 Robert L. Hale,
"Bargaining, Duress, and Economie Liberty" (1943) 43 Columbia L. Rev. 603.

~99 Free contractual employment law will create a setting in which each party can exercise bis individual
rights to the greatest possible extent: Each party will naturally prefer to maximize his possibility to
exercise bis rights. He will choose an employment setting which tends to offer him the greatest
opportunity to realize this preference. If bis employment relationship does not satisfy his desire to
exercise his rights to the extent he wishes, he will quit and choose a more desirable employment
relationship; a competitive labor and job market will provide this possibility. His stay in a particular
empJoyment reJationship indicates that bis preferences are realized to the greatest possible extent. For the
example of health and safety, this argument is concisely explained by Tucker, Eric, ""The Persistence of
Market Regulation of Occupational Health and Safety: The Stillbinh of Voluntarism" in England ed.,
Essays, supra note 298 at 22.
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realization of preferences according to the free will of the contracting parties.3
°O

Contractual employment law will support the tendency ofa free market to attain a state of

j ust distribution of opportunities and resources in the society at large, or social justice.301

It leads also to an appropriate state ofhuman relations.302

c. Employment Regulations

Whereas market theory promises a world of efficiency and well-being as the result of the

free play of the market forces with an unrestricted contractual employment law, the social

300 Sunstein, supra note 281 at 1046. lndee~ already the choice of employment as the rneans to gain one's
livelihood is explained by market theorists as a realization of preferences and avoidance of risks. E.g.,
Robert Nozic~ Anarchy. State. and Utopia (New York: Basic Books, 1974) at 255 states that employees
choose to be employed hecause they do not wish to hear entrepreneurial risks, and continues at 256:
"Often people who do not wish to hear risks feel entitled to rewards from those who do and win; yet
these same people do not feel obligated to help out by sharing the losses of those who hear risks and
lose.... Why do sorne feel they may stand back to see whose ventures tum out weIl (by hindsight
detennine who has survived the risks and nm profitably) and then daim a share of the success; though
they do not feel they must hear the losses if things tum out poorly, or feel that if they wish to share in the
profits or the control of the enterprise, they should invest and run the risks also?" (emphasis in original).

301 According to liberal market theory, social justice is realized by a distribution of resources according to
the result of each individual's preferences. Samuel Estreicher & Michael C. Harper, Cases and Materials
on The Law Governing the Employment Relationship, 2nd ed. (St. Paul, Minn.: West, 1992) at 2
[hereinafter Estreicher & Harper] point out that the market model "defmes social welfare as the
aggregation of individual welfare decisions". A free market, it is argued. necessarily leads to such a
distribution. Ibid. at 2: "It is then argued that, given any particular distnbution of wealth, human
satisfaction can be maximized by permitting unregulated free trading." lnequalities are considered as just
because they are the result of the free exercise of choice and therefore reflect persons' different
preferences. The market principle inherently provides unrestricted freedom for a11. Therefore, each
member of society has the same opportunities to use bis freedom. Discrimination imposes unnecessary
costs to the discriminator and hence will naturally be tumed down by market forces. See Richard A.
Posner, Tire Economies ofJustice (Cambridge, Mass., and London: Harvard University Press, (981) at
352; Milton Friedman, Capitalism and Freedom (Chicago and London: University of Chicago Press,
1962) at 108 - 110; Kermeth Arrow, "The Theory of Discrimination" in: Orley Ashenfelter & Albert
Rees (eds.), Discrimination in Labor Markets (Princeton, N.J.: Princeton University Press, (973) at 10
and 23; Epstein, Forbidden Grounds, supra note 280 at 9. Moreover, regulation of the employment
relationship is seen as incapable of leading to an increase of wealth in the society and to a just
distribution ofresources. See, e.g., Epstein, "Defense", supra note 280 at 977 - 979; Steven L. WilIbom,
"Individual Employment Rights and the Standard Economic Objection: Theory and Empiricism" (1988)
67 Nebraska L. Rev. 101 at 114 - 115 [hereinafter WilIbom].

30:! According to the liberal argument, due to the fact that people naturally prefer happiness over
unhappiness, under free contractual employment law the employment relationship will increasingly he
characterized by amenable human relations hetween employee and employer as well as within the
workforce, because all market participants will, by choosing the respective employment, try to rnaximize
their happiness. This positive environment is psychologically valuable for the well-heing of each party;
at the same time, it tends to increase the efficiency of the enterprise because it improves individual
productivity as well as communication within the organization of the enterprise.
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reality of unregulated employment was characterized by gross exploitation of the

employees by their employers. Utilizing their superior bargaining power on the labour

market~ employers imposed employment conditions that hard1y secured the employees~

subsistence level and were perceived as incompatible with both their personal needs and

society's responsibility for the well-being ofal1 its members.303

Reacting to these shortcomings of free contractual employment law on a free marke43~

the legal framework of employment abandoned the purely contractual concept.305

Although still fundamentally contractual, employment is characterized by a high density

of regulations,306 protecting the employees~ interests and thereby removing important

303 Estreicher & Harper, supra note 301 at 3 - 5 outline counterarguments to the market model, questioning
the applicability of the assumptions underlying this model to the employment relationship, and pointing
to general flaws in the economic argument.

!().I David M. Beatty, ·'Labour is Not a Commodity" in Barry J. Reiter & John Swan, Studies in Contract
Law (Toronto, Ont.: Bunerwonhs, 1980) [bereinafter Reiter & Swan eds.] 313 at 315 [hereinafter
Beatty, "Labour"], arguing for the necessity of the abandonment of the contractual scheme. suggests to
evaluate contractual employment law Uby how well it reconciles the role ofeach individual in the society
with respect to how bis (productive) capacities are to he utilized by and co-ordinated with the need of
that society" and assesses it as uinstitutionally incapable of responding to this underlying tension except
in the crudest of ways." He concludes that .othe law of contract cannot seriously be regarded, by itself, as
an appropriate or effective device to govem this primary social relationship. JO Katherine Swinton,
"Contract Law and the Ernployment Relationship: The Proper Forum for Refonn" in Reiter & Swan eds,
supra, 357 [bereinafter Swinton] argues that contract law, after a substantial revision of the concept of
the employment contract, cao he the proper forum to address the deplorable social reality that
"traditional" contract law has contributed tto bring about.

30S \Veiler, supra note 295 at 22 explains the emergence of employment regulations as a political response
to the demand of workers for working conditions that they cannot achieve on an unregulated labour
market: ·'There is a sound analytical footing, then, for the feeling of the average career ernployee that an
unfettered labor market will not deliver sufficient protection of the vital interests in adequate wages,
benefits, and employment security, a safe and healthy workplace, and fair treatrnent on the job.... In our
political democracy, the votes of ... workers and their families were likely to elicit sorne response from
the political system. That is why we have observed ... the emergence of ... direct legal regulation of the
ernployment relationship." At 152 - 161 he discusses the advantages and drawbacks of govemment
regulation as an instrument for workplace govemance. Similarly, Christie et ai., Employment Law, supra
note 271 at 182 see employment regulations - especially those providing ernployment standards - as
based on a perspective that ·'acknowledge[s] the legitimacy of disputes of interests between employers
and their non-unionized employees and seek[s] to temper the abuse of employer power in the resolution
of such disputes by means of legislation produced as a result of the free play of competing pressure
groups in the legislative forum."

306 E. Merrick Dodd, "From Maximum Wages to Minimum Wages: Six Centuries of Regulation of
Employment Contracts" (1943) 43 Columbia L. Rev. 643 gives a detailed bistorical survey of labor
legislation in England and in the United States from the Fourteenth to the middlc of the Twentieth
century. The historical development of employment law in the United States is also outlined by Sullivan
et al.• supra note 285 at xxxvii -xliv; Mark A. R\lthstein & Lance Liebman, Cases and Materials on
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parts of the content of the contract from the parties7 disposition7 and imposing limits on

employers7 selection oftheir employees. These regulations are seen as the tools necessary

to repair the unsatisfactory outcomes ofan unregulated labour market.307

In this section these regulations will he analyzed. After outlining the critique of the

contractual scheme in light of the actual social results of this scheme7

308 l will tum to an

analysis oftypical employment regulations.309

1. Workplace Reality under the Contractual Scheme

The appropriateness of an unregulated contractual employment law is being challenged on

the ground that it does not render an optimum of efficiency310 and individual

achievements; rather, the social reality resulting from it is perceived to have major

shortcomings311 in regard to the balance of power of the employment parties312 as weil as

employee rights,313 socialjustice,314 and the human relations in the enterprise.315

a. Power Balance

The unrestricted pursuit of individual preferences in a free market leads to inequalities in

the distribution of material resources. The unequal allocation ofeconomic and, as a result,

Employment Law, 3rd ed. (Westbury, N.Y.: Foundation Press, 1994) 13 - 85 [bereinafter Rothstein &
Liebman].

307 Valere Fallon, The Principles ofSocial Economy, transI. by Rev. John L. McNulty, revised and adapted
for the United States by Ben C. Goss (New York el al.: Benziger Brothers, (933) at 298, sees
employment regulations as a reaction to the unrestricted power playon the labor market: uThe renowned
words of Lacordaire are ever true: 'Between the strong and the weak, between the rich and the poor,
between the master and the servant, il is libeny which oppresses and law which liberates.' From thence
have arisen the laws goveming Iabor."

30S See Section 1., below.
309 See Section 2., below.
310 See Section b., below.
311 Matthew W. Finkin, Alvin L. Goldman & Clyde W. Summers, Legal Protection for the lndividual

Employee (St. Paul, Minn.: West, 1989) at 1 [hereinafter Finkin et al.] consider the contractual scheme
as questionable for the organization of employment, "not only because it subjects one person to the
control of another and deals with human values of sustenance, security and survival, but also because it
frequently Ieads to bargains which are socially unacceptable."

3l:! See Section a., below.
113 See Section c., below.
314 See Section d., below.



intellectual, and legal resources typieally invests the employer with a superior bargaining

power.316 The superiority of the employer's power is especially increased on ajob market

where demand exeeeds supply,317 and reinforeed by the organizational and bureaucratie

structure of the enterprise.318
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This inequality of bargaining power typically results in the creation of fonns of

oppressive subordination ~~der the disguise of freely chosen agreements."319 Relying on

employrnent as ms only possibility to gain a livelihood, and being dependent on bis job in

the face of unemployment, the employee is typically subject to coercion and exploitation

315 See Section e., below.
316 Hugh Collins, "Market Power, Bureaucratic Power, and the Contract of Employment" (1986) 15

Industrial L. J. 1 at 1 [hereinafter Collins] elucidates that "[a]n employer commands superior resources,
such as capital, information, and access to legal advice, which both reduce the opportunity costs of not
hiring someone and permit an insistence upon control over the terms of the contract. ln contrast, the
ordinary employee facies the time and resources to pick and choose between offers of employment and to
haggle over the terms." Glasbeek, supra note 298 at 62 explains the source of the inequality of
bargaining power with the unequaI allocation of capital ownership: "The capitalist mode ofproduction is
such that an employer needs workers to produce profit from the investrnent of bis capital. The
development of contract law as a means by wbich to satisfy the requirements of a market economy
signifies that employers have to bargain with workers as to how to share the yield of the investrnent. The
fact that there are very few owners of the means of production and many 'property-Iess' persons who
need to wode. gives employers-to-he a massive advantage in the bargaining process. For productivity to
begin, a capitalist must make a decision to invest his capital. He is truly free in that he does nor have ro
invesr if he does nor choose ro do so. The potential workers, the non-capitalists, have no equivalent
freedom. In order to live (to consume, to reproduce themselves) they must sell the only thing which they
can cali capital - their labour power. The ensuing contracts cannor be vo/unrary ones. Moreover,
workers must wait for, and react to, the capitalist's decision. The nature of the investrnen~ its location,
the materials and processes to he used, the duration of the investment, are aU decided upon before the
workers come forward to sell their labour power" (emphasis in original). However, Wolfgang Zôllner,
Arbeirsrechr, rd ed. (MÜDchen: C. H. Beck, 1979) at 2 [hereinafter Zollner] marks this explanation as
superficial and refers to the fact that ·'the contract of employment is not sufficient to protect the interests
even in employment relationships in which means of production in the concrete sense are of no
importance, as e.g. with the musician in an orchestra, or the actor in a traveling group. with the traveling
salesman of a wholesaler etc." (translation mine).

JI7 Glasbeek, supra note 298 at 63, states that U[t]he inherent bargaining advantage [of] the employer is
increased even more if workers are forced to compete with each other for the opportunity to sell their
labour power."

JI8 Collins. supra note 316 at 1 explains the etTect of the enterprise structure on the power relationship
between employer and employee: "An employee nonnally joins a bureaucratic organization. He is
allocated a particular role, which is defmed by the rule of the institution. These bureaucratie mIes create
a hierarchy of ranks rising from the manual worker on the shop floor to the highest echelons of
management. Having been assigned bis role. the employee then fmds himself in a relation of
subordination with those above hint in the system of ranks. This bureaucratic aspect of subordination
arises from the organisational structure rather than from any initial inequality of bargaining power in the
market, for it persists even when the employee. either individually or collectively, enjoys strong
bargaining leverage."
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by the employer. The results of this reality are forms and conditions of employment that

are felt incompatible with societal values such as distributive justice, the guarantee of

individual dignity and civil rights, or the guarantee of a livelihood for everybody. The

inequality of bargaining power, generated by the superior economic power of the

employer, is generally seen as the major flaw in the contractual scheme. Accordingly, it is

the leitmotiv in the critique of contractual employmenf20 and the main justification for the

regulation of the employment relationship.321

31q Collins, supra note 316 at 1.
3::0 Virtually aIl books on employment law expand on this critique. Lord Kenneth William Wedderburn of

Charlton, The Worker a.rzd the Law, 3nf ed. (London: Sweet & Maxwell, 1986) at 106 recognizes that
"[t]he lawyer's model of a freely bargained individual [employment] agreement is rnisleading. In reality,
without collective or statutory intervention, many terros of the 'agreement' are imposed by the more
powerful party, the employer, by what Fox has called 'the brute facts of power'. This is one reason for
identifying the real social relationship that the law shrouds, in Kahn-Freund's phrase, under the
'indispensable figment' of contract as one involving the subordination of the individual worker:' Paul
Davies & Mark Freedland , Kahn-Freund's Labour and the Law, 3nf ed. (London: Stevens & Sons,
1983) at 18 [hereinafter Davies & Freedland] speak of "the inequality of bargaining power which is
inherent and must he inherent io the employment relationship." John R. Commons & John B. Andrews,
P.rincip/es of Labor Legis/ation (New York and London: Harper & Brothers, Rev. Ed. 1920) at 33
[hereinafter Commons & Andrews] acknowledge the necessity of "strengthening the bargaining power
of laborers". Clyde W. Summers, "Labor Law as the Century Tums: A Changing of the Guard" (1988)
67 Nebraska L. Rev. 7 at 7 [hereinafter Summers, "Labor Law"] states: "The premise is that individual
workers lack the bargaining power in the laber market necessary to protect their own interests and to
obtain socially acceptable terros of employment." See also Roger W. Rideout, Rideout 's Princip/es of
Labour Law, 5th ed. (London: Sweet & Maxwell. 1989) at 19.

3::1 Indeed, the balance of bargaining power, or the correction of the results of a power imbalance, has been
the prevailing motive for protective regulation of employment in virtuaUy a1l capitalist systems from the
beginning on. Commons & Andrews, supra note 320 at 29 state that in the United States .•... inequality
of bargaining power is a justification under which the state may come to the protection of the weaker
party to the bargain. ... [I]nequality of bargaining power has long been a ground for legislative and
judicial protection of the weaker party.... [l]t ooly needs a recognition of facts to justify labor legislation
protecting the weak wage-eamer against the more powerful capitalist. Such legislation could be held to
deny equal protection of the laws only where the facts showed that both parties were actually equal. But
where the parties are unequal (and a public purpose is shown), then the state which refuses to redress the
inequality is actually denying to the weaker party the equal protection of the laws." They affmn that "the
equality of bargaining power toward which the law of employer and employee is directed is a principle
so important for the public benefit that it hecomes in itself a public purpose. Many decisions of the
courts base the justification of the police power. not merely upon the protection of health, safety and
moraIs, but squarely upon strengthening the bargaining power of laborers." ln their standard work on
English employment law. Davies & FreedIand, supra note 320 at 18, consider it as the main object of
labour law to be "a countervailing force to counteract the inequality of bargaining power which is
inherent and must he inherent in the employment relationship. Most of what we calI protective
legislation - legislation on the employment of women, children and young persons, on safety in mines,
factories, and offices, on payment of wages in cash, on guarantee payments, on race or sex
discrimination, on unfair dismissal, and indeed rnost labour legislation altogether - must be seen in this
contexte [t is an attempt to infuse law ioto a relation of command and subordination." Cf. also Collins,
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The contractual scheme ofemployment has proven to support an efficient use ofcapital in

the production process. Although opponents of a purely contractual employment law

argue that deviations from the contractual scheme could increase the productivity of the

enterprise and the efficiency of the society as a whole,322 they have not yet brought

forward evidence for the economic preferability of a non-contractual system.323 Therefore,

supra note 316 at 1: "[TheJ inequality of bargaining power leads to the creation of forms of oppressive
subordination under the disguise of freely chosen agreements. In tum. most of labour law ... granting
employees protective rights fmds its justification in combating the causes and etTects of this form of
market domination." Pierre Verge, "Canadian Labour Law: Mirror of the New Realities of Work?" in
Janice R. Bellaee & Max G. Rood (eds.): Labour Law at the Crossroads: Changing Employment
Relationships. Studies in honour of Benjamin Aaron. (The Hague et al.: Kluwer Law Intemationa4
1997) [hereinafter BeUace & Rood eds.] at 236, holds it to he the main aim of Canadian employment
laws "to assure the protection of the worker, given the limited and voluntary subjeetion of bis or her will
and physical person towards the employer. They also make up for, to varying degrees according to the
nonn in question, the inherent inferiority of the bargaining power of the worker." Summers, "Labor
Law", supra note 320 at 7 states that in the late 20th century in the United States "[t]he premise is that
individual workers lack the bargaining power in the labor market necessary to protect their own interests
and to obtain socially acceptable tenns of employment. When there is such economic inequality, the
function of the law is to protect the weaker party." At 16 he points out that because of the technological
and economieal developments in the workplace the employee's power inferiority "will continue or
become more acute.... There will be an increased need to protect employees from their helplessness in
individual bargaining.'· ln contrast, Zôllner, supra note 316 at 2 caUs the reference to the inequality in
the making of the contract '"not more than a metaphor, a result of assessment, by which the underlying
reasons are rather disguised" (translation mine).

3:1 The allocation of the power to decide how to use the capital exclusively to the employer keeps important
intellectual capacities out of the detennination of the most efficient use of the resources of the society.
Including this inteUeetual potential into the decision-making process would improve efficiency.
Contractual employment law does not provide this possibility and therefore does not render the most
efficient results. Moreover. according to the economic theory of scholars like J.M. Keynes, unregulated
employment law, in combination with a competitive job market, tends to establish a low wage leveL
Providing employees as consumers with only linle resources, this systems fails to efficiently foster
consummation. A high level consummation, however, is necessary to maintain an efficient use of the
resources of society. Renee, unregulated employment law does oot result in an optimum of efficiency.
See John Maynard Keynes, The General Theory of Employmenr. Interest and Money (London:
Macmillan. St. Martin's Press, 1936).
Furtherrnore. the unregulated market is unable to prevent unemployment. Thus it excludes significant
parts of the potential workforce from the production of values. Aside from the psychological and socio­
political implications, this exclusion is perceived as a waste of resources. Optimal economie efficiency
can only be aehieved by the efficient use of aIl resources of the society. Unregulated employment law
has turned out to he counterproductive in this regard.

3:!J Especially the recent history of economic breakdowns of planned economies has weakened the ease of
the advocates of employment regulation. Planned economies typically feature an employment law
system that heavily relies on non·contractual elements. It is this regulation of employment - as part of
the overall government control of the economy - that is held partly responsible by market theorists for
the collapse of the economic systems. This argument is not unquestionable, because the eeonomic
collapse is not logically linked to employment regulations; rather. there are examples of strong market
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the economic arguments against contractual employment do not prevail against the

conventional opinion of contractual employment being the better choice in terrns of

economic efficiency.

Accordingly, employment regulations do not usually draw their justifications from

economic arguments. Rather, their rationale is to support non-economic considerations

against the superiority ofeconomic reasoning. They do, however, reflect the prevalence of

economic ideas in modem societies: Introduced to counterbalance the prevalence of

economic arguments, in most cases they ultimately give way to efficiency considerations,

because it is the economic interest of the employer that is ultimately decisive for the

continuing operation of an enterprise - there is virtually no system in which an employer

is required to continue to operate bis enterprise in cases where an efficient operation is

prevented by employment regulations.

c. Individual Rights and Freedoms of the Employee324

In a modem society, every individual is believed to have certain individual rights and

freedoms that are essential for bis dignified existence as an active member of society.325 A

forced restriction of the exercise of these rights and freedoms is seen as thwarting the

efforts of society to guarantee the dignified participation of all individuals in sociallife.

On a labour market that is govemed by an unregulated employment law and thus

characterized by a strong power ditTerential between employer and employee, the

economies that are marked by a significant density of regulatory interventions in the labour market.
Nevertheless. it is put forward by proponents of contractual employment law as a warning against
govemment activity in this direction.

3:!-I The discussion of individual rights and freedoms will focus on the status of the individual worker,
irrespective of the status of ail other members of the workforce. Ruth Ben-Israel. "From Collective
Justice to Individual Justice: Changing Employment Relationships in Israel" in Bellace & Rood eds.•
supra note 321 at 29 [bereinafter Ben-Israel] caIls this perspective the uindividual justice model'·.

3:!5 To these rights and freedoms belong, e.g.• the right to a guaranteed minimum livelihood, the right to an
uncomprornised human dignity, and the right of self-detennination. See C. Wilfred Jenks, Human Rights
and International Labour Standards (London: Steven & Sons, 1960) at 127 [hereinafter JeRks].
Especially the right of self-determination is increasing in importance, influenced by the growing
awareness of the psychological and social importance of work and employment for the individual
worker. For an exposition ofthis argument, see Beatty, "Labour", supra note 304.
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employee is typically forced to trade bis individual rights for his livelihood.326 Possibly

explained by market theorists as a question ofpreference exercise, this situation is seen by

the critics of free contractual employment law as an unfree choice under the force of

economic coercion, and therefore incompatible with the guarantee of dignity and self­

determination for each person; it is the responsibility of society to protect the individual

against forced trade-offs of his rights and freedoms.

Moreover, individual rights are considered to be essential for a free and democratic

society.J:!7 The forced waiver of individual rights is therefore perceived as not only

undesirable on the individuallevel, but also as dangerous to the fundamental values of our

society.

d. Social J ustice328

Modem societies draw their justification, inter a/ia, from their promise to establish a

satisfactory state of social justice, or more exactly, a desirable distribution of fundamental

rights and duties and an appropriate division of advantages from social cooperation by

major social institutions, i.e., the principal economic and social arrangements.329 The

organization of emploYment is an important example among these institutions, because it

is situated at the meeting point of economic and social arrangements. Il has turned out

that, in coalition with the free play of the market forces, unregulated emploYment

establishes and reinforces significant inequalities in regard to both economic wealth and

social opportunity. According to our society's self-image, however, inequalities are

]:!6 Where employment cao be tenninated at will ofeither party, an employer can dismiss an employee if the
employee insists in the exercise of his rights and this exercise, from the viewpoint of the employer,
interferes with the operation of the business. Confronted with the choice to insist in the exercise of bis
rights and have his employment tenninated by the employer or to maintain his employment aod thus
secure his liveliho~ an employee is likely to give up his fundamental rights in order to maintain his
source of income.

]:!7 Of importance are in this context (beside the rights that guarantee the individual dignity) especially the
freedom of expression, the right to vote freely, the right to assemble and similar rights.

J:!S The discussion of social justice focuses on the individual status of each and every member of the soceity
as weil as on the well-being of the society al large. Including the large-scale social situation, it goes
beyond the "collective justice mode}" ofBen-Israel, supra note 324 al 29.

]~9 This defmition of social justice is taken from John Rawls, A Theory of Justice (Cambridge, Mass.:
Belknap Press of Harvard University Press, 1971) at 7 [bereinafter Rawls, Theo'}'].
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considered to be tolerable if they are to the greatest benefit of the least advantaged

members of society.330 The actual inequalities established by the unregulated system are

perceived as extending too far.331 Unregulated employment law is therefore seen as

distorting rather than improving social justice. The only way to realize an adjustment of

the distribution of rights, duties, and opportunities to the promise of the society is the

enactment and enforcement of regulations with distributive effects.332

e. Ruman Relations

Together with the other employment conditions, human relations in the workplace have

an important effect on the economic and non-economic results of employment. An

amenable atmosphere between the employee, bis employer and bis co-employees is likely

to increase the employee's satisfaction with bis employment situation and therefore his

330See John Rawls, Justice as Fairness. A Briefer Restatement (Cambridge, Mass.: Harvard University
Press, 1990) at 36 [hereinafter Rawls, Fairness] (uthe difference principle").

33\ The market tends to increase the wealth ofvery few people and, at the same tinte, to increase the number
of people who do not dispose of the economic means to reach a minimum standard of living. This is felt
to be incompatible with the notion that every individuaI should have what he needs to live a dignified
life. Parallel to the economic shortcomings, the free market did not provide equal social opponunities to
each individual, but rather produced (or, at leas~ tolerated) and reinforced discrimination on various
grounds. The least advantaged memhers of society - those who are discriminated against - are losing
even further rather than benefit from a free market. l'hus, unregulated employment law proves to he
unable to achieve a desired state of social justice in it's economic and non-economïc aspects.

33Z Estreicher & Harper, supra note 301 at 5. [t is perhaps the issue of social justice where proponents of a
contractual scheme of employment and advocates of employment regulations most heavily talk at cross
purposes. Where the defenders of contractual employment law consider as just a distribution that assigns
economic wealth (and, as a resul~ social opportunities) according to the individual's preferences and his
contribution to the economic growth of the society (which typically depends on bis given economic
potential, his ownersbip of capital), the proponents of employment regulations point out that such a
distributive system wouId only reinforce the already existing unjust (in their view) allocation of wealth
and opportunities. Since the differences are conceptual (or even ideological) in nature, reconciliation of
both sides seems to he improbable. Therefore, the justification of employment regulations can not be
grounded in an understanding of social justice that is generally recognized, but must necessarily base on
the regulation proponents' concept ofjust distribution.
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psychological and even physical well.being'33 and tends to foster the productivity of the

enterprise.334

The superiority of the economic and structural power of the employer typically exposes

the employee to a pennanent stress. In order to keep bis employment he has to constantly

fulfill the expectations of his employer and to restrict the expression of bis ideas and

emotions about the employmenty the employer himselfy and sometimes even about issues

unrelated to the particular employment.335 This state of constant pressure tends to

establish a workplace atmosphere that is characterized by tension and stress rather than by

communication and cooperation.336 Thereforey contractual employment law does not

create the kind of hurnan relations that could foster individual well-being and overall

efficiencyy but rather countervails the development of an amenable work environment.337

m An employee spends a significant part of bis life-time at his workplace. Hence, it is especially the
workplace atmosphere that influences bis overall well-being. Moreover, employment as the means to
realize his productive potential is an important factor of an employee's self-image and self-esteem. The
sense of satisfaction with this important identification factor tends to establish a positive attitude in
general and to his employment in particular.

J3.l Human relations affect the productivity of the enterprise in several ways, e.g.: First, good human
relations in bis workplace improve the satisfaction of the employee with his employment and,
consequentially, his physical health. A positive state of psycbological and physical well-being
significantly improves the employee's work performance. Second, in a more amenable atmosphere, an
employee is more likely to voice bis ideas, concems and proposais about bis employment, enabling the
employer to discover problems and reserves in bis enterprise and tbus to improve its efficient operation.
Third, the enterprise's image, notably marked also by a positive workplace atmosphere, can be an
important advertising factor, potentially attracting both qualified personnel and other businesses.

m Il is true that a restriction of expression is part of almost aIl social conventions. However, there is bardly
any other field of social interaction where an expression beyond the conventional restriction can have
consequences as far-reaching and existential as they can be in employment.

Be> Moreover, the employment parties do not face equal or similar restrictions, as it is the case in many other
social fields. Relying on his economic and structural power, the employer enjoys an almost unrestricted
freedom to voice any ideas and emotions towards the employee. This ··despotic" power of the employer
tends to intensify the stress and tension the employee faces.

m The proponents of contractual employment point out tbat an employee is free to quit an employment
with an unsatisfactory workplace atmosphere and to enter a more pleasing one; the human relations in
the workplace are just one condition of employment, just a preference tbat the employee cao realize or
can ttade off against other preferences. A prevailing preference for amenable relations would, in their
view, lead to a general improvement ofhuman relations in the workplace. However, the relationsbip of
demand and supply on the existing job market, and the economic and social dependence of the employee
on bis job, prevent the free exercise of preferences, wbicb is assumed by the market theorists; the
employee does not have the free choice to abandon strained buman relations for an alternative job with a
more amenable atmosphere.
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However, in quite the same way as contractual employment law is rather unconcemed

with the quality of hurnan relations in the workplace, employment regulations do not aim

at the improvement of these relations either. Employment regulations May have side­

effects on the workplace atrnosphere. But a specific intervention to improve this

important condition ofemployment has yet to be introduced.

2. Typical Employment Regulations

Il has been shown that employment govemed by a contractual scheme typicaUy shows

many common features in different legal systems, because the organization of the

employment contract under different laws follows similar mies, and the economic and

political conditions in which employment operates are quite homogenous in various

modem capitalist societies.338 Consequentially, the interventionist reaction to the

shortcomings of contractual employment law results in employment regulations that are

quite similar in different legislations. Every system deals, inter alia, with the eradication

of discriminatory practices in employment, with the guarantee of a minimum level of

employment conditions, or employment standards, and with the protection of the

employee from unjust dismissal.

Employment regulations are enacted in order to pursue social goals that are perceived to

be important public policies. Departures from the regulatory provisions would thwart the

achievement ofthese social goals and therefore infringe public policy; hence, they are not

legally tolerated. ConsequentiaUy, regulatory provisions are designed as mandatory

minimum provisions. In aU legjslations, therefore, an agreement that would infringe or

undermine employment regulations cannot be legally enforced.339

338 See Section B., above.
339 Christie et al., Employment Law, supra note 271 at 171 emphasizes that ..the parties are free to contract

for higher benefits than those contained in the Iegislation, but are precluded from undercutting the
statutory minima:' In German law, too, the "inalienability" (translation mine) of protective provisions is
a fundamentaI principle; cf. ZolIner, supra note 316 at 54 (he refers to the "imperative effect"
[translation mine] of protective employment regulations) and Schaub, supra note 32 at 167 for
legislative provisions, and al 1699 for provisions in collective agreements which, in case of applicability
of the collective agreement, have a similar etTect to legislative provisions.
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This part will identify the rationales of employment regulations by examining typical

employment regulations - anti-discrimination,3'w employment standards/41 and unjust

dismissal regulations342 - as to their general features,343 their philosophical basis344 and

their actual effects on the employment relationship.34S

3. Anti-discrimination Regulations

Anti-discrimination regulations are not exclusively found in the employment context.

However, they have a special significance in employment, because of the central

importance of employment for the economic and social well-being of the employee346 and

for society at large.

(1) General Features

These regulations prohibit discrimination on various grounds. In virtually aIl modem

systems, a discriminatory treatment on the ground of gender is banned, as is

discrimination because of race or ethnic origin. Other features that must not he ground for

discriminatory treatment include, for example, in different systems: nationality or

citizenship, marital status, social origin and conditions, age, religjous and/or political

convictions, disabilities, and sexual orientation.347 Often socially valued activities are a

banned ground ofdiscrimination.J48

340 See Section a., below.
341 See Section b., below.
34:! See Section c., below.
343 The general features of the various employment regulations are outlined in the respective Subsections

( 1) of the Sections a., b., and c., below.
344 The philosophical bases, or rationales, of the various employment regulations are discussed in the

respective Subsections (2) of the Sections a., b., and c., below.
34S The discussions of the effects on the reality of employment, or functions, of the various employment

regulations are provided in the respective Subsections (3) of the Sections a., b., and c., below.
346 Jenks, supra note 325 at 73 notes this essential importance of anti-discrimination laws in employment:

"The elimination of discrimination in respect of employment and occupation represents the application
of this basic concept ofhuman equality to the manner in wbich man gains bis daily bread."

347 See the list of prohibited grounds of discrimination in the Canadian jurisdictions in Christie el a/.,
Employment Law, supra note 271 at 70. See also the exposition ofU.S. Federal anti~discrimination laws
in Silver, supra note 16 at 485 - 493.

348 See Estreicher & Harper, supra note 301 at 468 - 620.
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The prohibition of discrimination applies generally to aH stages of the employment

relationship. The personal features marked by the prohibited grounds May not he take into

account in decisions about hiring, promoting and dismissing employees, and may not be

the basis for unequal treatment in the operation ofempl0Yment':;'&9

A special place take provisions prohibiting sexual harassment. Whereas the protection

from discrimination through other anti-discrimination provisions is dependent on an

employment decision that was not free from irrelevant considerations, the function of

sexuaI harassment prohibitions goes further than this: the provisions also protect the

personaI integrity of the employee as an independent value. Their infringement cao be

remedied even ifthere is no effect on the carrYing out of the employment.3so

(2) Rationale - Tbe Rights Perspective

Employment regulations prohibiting discrimination are determined by a perspective that

sees the individuaI employee as having certain inalienable fundamental human rights that

must he guaranteed in the workplace. Only with those rights ensured cao the system of

work organization be considered Ujustn and therefore worthy ofsupport.351

This perspective grows from a philosophical movemenfS2 that defines social justice as the

fair distribution of rights, duties, and advaotages from social cooperation in society,

3~9 This applies in principle with regard to aU conditions of employment, e.g., amount and payment of
remuneration (equal pay provisions), amount and allocation of working hours, tasks to be performe~

leave and vacations, working dresses, etc.. See Arjun Prakash Aggarwal, Sex Discrimination:
Employment Law and Practices (Toronto, Ont., and Vancouver, B.C.: Bunerwonhs, 1994) at 36
[hereinafter Aggarwal].

350 Bond, supra note 6 at 15 notes that sexual harassment can be remedied in two strands: "quid pro quo
harassment", which occurs "when employment benefits are contingent to submission to sexual requests",
and "hostile environment harassment" by offensive or unwelcome conduct of a sexual nature without
effects on employment decisioDS. Hostile environment discrimination is generally round in regulations
on sexual harassment only; although il exists based on other grounds as weU, it has not yel made its way
into the respective laws prohIbiting discrimination.

3S1 Christie et a/., Emp/oyment Law, supra note 271 at 177. mark this as the "rights" perspective. Englan~
"Recent". supra note 289 at 558 speaks of the "rights paradigm" which "gives paramountcy ... to the
employee's dignity and autonomy".

3S~ Influential proponents of this philosophy are Rawls, Theory, supra note 329 and Ronald Dworkin,
Tahng Rights Seriously (Cambridge. Mass.: Harvard University Press, 1978). For a restatement of



• Chapter 2: Employment Law 77

•

regardless of the individual's place in society, bis class position or social status, bis

fortune in the distribution of natural assets and abilities, bis intelligence, strength etc.353

Where those personal circumstances are relevant for the social distribution of rights,

duties, and advantages, the individual's rights are infringed - he is discriminated against.

Therefore, the relevance of personal circumstances in the social distribution - what is

called discrimination - must be eradicated.J54

Contractual employment law, orgamZ1ng employment predominantly under economic

aspects, proves insufficient to provide the guarantee of these individual human rights.J55

As a consequence, widespread regulations have heen enacted that employ the state as the

guardian over the individual employee's rights. However, although it assumes a Umoral

absoluteHJ56
, the rights philosophy is not completely translated into public policy. The

protection provided by the regulations lags behind the goal of complete freedom from

discrimination. The competition with other political goals (e.g., efficiency) and the

prevalence of psychologjcally deep-rooted discriminatory attitudes binder its full

realization in the democratic discourse. This shows that anti-discrimination regulations

are further influenced by a perspective that involves the mediation of competing

ideologies, assumptions, economic and moral claims and political pressures, in brief, the

constant balancing of interests between the claims of employers and employees in the

Rawls' theory see Rawls, Fairness, supra note 330. The implications of this philosophy on employment
are explored by Beatty, "Labour", supra note 304, Beatty, Putting, supra note 272 at 1 - 49 and passim.

m Rawls, Theory, supra note 329 at 7 - 12. See also Beatty, "Labour", supra note 304 at 339, stating that
"a just society must treat the individuals in it as equals at least in respect to certain fundamental
opportunities of life" and concludes that "in a just society there must also he an egalitarian distribution
of those means by which one secures that sense of self-respect."

354 In the context of civil rights enforcement, Silver, supra note 16 at 520 dermes justice as "the
achievement of a discrimination-free society:' Justice requires "rectification of historical inequities in
the treatment of minorities. women. the handicapped. and the aged" and uachieving statutory goals" of
the civil rights regulations.

m The inadequacy of contract law for the employment relationship is very dearly expressed in Beatty,
"Labour", supra note 304. Swinton, supra note 304 argues for a limited adequacy in a refonned contract
law. For a defense of contractual employment against any regulatory limitations prohtbiting
discrimination see Epstein. Forbidden Grounds, supra note 280.

356 Christie et a/., Emp/oyment Law, supra note 271 al 182. Edelman et a/., supra note 16 al 505 state that
"in theory. law grants minorities and women in the workplace an absolute right not to he discriminated
against by their employmers."



political arena.357 Dominating, however, is the perspective that sees in the anti­

discrimination regulations the realization of an absolute moral daim: the right to be free

from discrimination follows from human dignity rather than from the free play ofpolitical

forces. 35S
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(3) Function

Anti-discrimination regulations of the employment relationship are designed to extinguish

discriminatory practices and attitudes359 in every single case as weil as to eradicate

discrimination as a behavioural pattern in society at large.360 Therefore, they aim at the

correction of the unequal power relationship between discriminator and discriminatee

established by tbeir respective social situations.361

The regulations focus on the protection of individual rights of the employee. From their

rationale follows the idea that inherent in a person's dignity is the right to be evaluated

anly according to merit; characteristics beyond a person's control - gender, descent,

religion, age, disability, etc. - are not elements of his merit. Judgment according to

considerations beyand a person's ment reduces the person ta a member of a group, denies

his individuality, and thus infringes bis dignity. These personaI features should therefore

357 Christie et al., Employment Law, supra note 271 at 182 - 183, caU this the "pluralist" perspective.
358 Ibid. at 186.
35'1 Estreicher & Harper, supra note 301 at 5 sees it as one role of law "to reshape the preferences of even a

majority ofcitizens in accord with deeper (or al least higher) social values.
360 Weiler, supra note 295 at 23 descnbes this societal focus of anti-discrimination laws: "But at the outsel

mis body of law was viewed less as employment regulation than as pan of the emerging civil rights
jurisprudence, designed to eradicate demeaning and disparaging treatment of blacks and other groups in
public accommodations, scbools, voting, or housing, as weIl as in the workplace." Tbilo R.amm.
"Discrimination: International Development and Remarks of Legal Theory" in Schmidt, Folke (ed.),
Discrimination in Emp/oyment (Stockholm. Sweden: Almqvist & Wiksell International, 1978) at 512
[hereinafter Ramm] states that "employment discrimination cannot he considered in isolation but rather
as a problem whicb can he satisfactorily solved only within the entire society."

361 Because of the economic and administrative power of the employer over the employee, discrimination in
employment victimizes in almost a11 cases the employee. In addition to the power inequalities grounded
on the economic status in society. the bargaining power of employees who are members of discriminated
classes is further weakened because of the negative attitude against them that tempers employers'
decisions in a discriminatory society. Anti-discrimination regulations are designed to bold employment
decisions free from irrelevant discriminatory considerations. The removal of issues that tend to diminish
market chances from the realm of pennitted considerations increases the market chances of potential
discriminatees. Increased chances strengthen the bargaining power.
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be irrelevant in impersonal decisions~ such as business decisions.362 The employer's

legitimate interest in the employee is - according to the nature of the emploYment

relationship - limited to the employee's ability and readiness to perform the work

assigned to mm. Every consideration beyond these work-related features infringes the

employee's personality rights. Anti-discrimination regulations, transforming the

illegitimacy of discriminatory considerations into illegality of discriminatory practices,

are designed to realize this philosophical concept and thereby to protect the employee's

personality rights.363

Another main goal ofthese regulations is the enhancement of the state of social justice.J64

Discrimination grounds, even in individual discrimination cases, are mostly class

characteristics. Therefore, anti-discrimination regulations usually prohibit class

characteristics as grounds for differential treabnent. Fostering the opportunities of the

class as a whole will foster the opportunities of the individual class member. In tum~ the

36:! Aggarwal, supra note 349 at 34 - 35; Rosalie Silberman Ahella, Report ofthe Commission on Equa/ity
in Employment (Ottawa: Canadian Government Publishing Centre, 1984) at 2 [bereinafter Abella].

363 Whereas Katherine O'Donovan & Erika Szyszczak, Equality and Sex Discrimination Law (Oxford and
New York: Basil Blackwell, 1988) at 12 consider the main goal of anti-discrimination laws to be to
establish equality of all members of the society,~ supra note 360 at 522 emphasizes the
personality rights aspect of these regulations and reflects uthat the discrimination problem cannot be
understood only as a question of equality. Its real dimension is the protection of freedom of the sociaUy
powerless. Antidiscriminatory policy achieves the ideal of liberalism that everybody shaU be able to
express his individuality, regardless of his factual situation and that he should be regarded and rewarded
only according to bis merits. It is the concept of individualism which is behind all attendant problems,
and it enables us to arrive at the solutions."
However, sorne regulations MaY have counteracting etTects. Quotas, e.g., cao lead to a situation where
the employer's orients his decision on the fulfillment of the quota requirement rather tban on merit
considerations. In titis case, discrimination is redirected, but not eradicated. These etTects may he
tolerable from a social justice perspective; they do not, however, protect individual rights in the single
case.

36-1 One of the major goals of anti-discrimination regulations is the elimination of discrimination as a social
phenomenon througb redistnbution of opportunities. See Silver, supra note 16 at 520. According to the
basic tenets of modem society, a person cao properly he judged only according to bis merit. The merit of
a person depends. besides his individual inclinations, on his opportunities to develop merit. The right to
be judged according to merit, bence, includes the right to have development opponunities. In a society
where discrimination is a widespread behavioural pattern, the distnbution of opportunities is to the
disadvantage of discriminatees; opportunities enjoyed by non-discriminatees are denied to
discriminatees. This situation is incompabble with the prevailing notion of social justice. Anti­
discrimination regulations purport to improve the opportunities of potential discriminatees. They are
airned at a socially just redistnbution of opportunities. With a just distnbution of opportunities - i.e.,
equal opportunity for every individual- aU persans will bave the same chances to develop merit. This is
a prerequisite for judgment according to merit only, i.e., for the realization of individual rigbts.
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elimination of discrimination in a singular case can discourage discrimination in similar

cases and thus support the elimination ofdiscrimination against the c1ass as a whole. Thus

the singular case is important for the achievement of the goals of social justice.

The introduction of anti-discrimination regulations is usually not motivated by efficiency

or human relations considerations. Nevertheless, these regulations can have positive and

negative side-efTects on the efficiency of the enterprise and of society at large365 as weIl as

on the state ofhuman relations in the enterprise.366

b. Employment Standards Regulations

In aIl modem systems of employment law, there are regulations of labour standards which

establish for the employee an irreducible ufloor of rights" which cannot be undercut by

365 The efficiency of the enterprise depends largely on the productivity of the employees. which in tum

depends on their performance ability and readiness. Non-meritual characteristics are not related to
productivity. [n removing these characteristics from the realm of considerations for employment
decisions, anti-discrimination regulations tend to ensure that only productivity-related issues are
considered in employment. Thus they foster the efficiency of the enterprise. Moreover. these regulations
lead. on a societal level, to an allocation of work according to productivity. Therefore. they tend to result
in an efficient use of labour resources in society at large. See Ronald Oaxaca. "Sex Discrimination in
\Vages" in: Orley Ashenfelter & Albert Rees (eds.), Discrimination in Labor Markets (Princeton. N.].:
Princeton University Press, 1973) at 124, for the underutilizatioD ofwomen's work.
However, anti-discrimination regulations can impose increased transaction costs on the enterprise.
Interviewing or hiring quotas Deed administration; interviewing quotas potentially increase the relative
number of job interviews. These cost effects can counteract the potential efficiency gain of these
regulations. See Posner, Analysis, supra note 280 at 314.

366 Discrimination inevitably causes conflicts between discriminatee and discriminator. Therefore, the
elimination of discrimination in particular and at large tends to eliminate this conflict potential. Thus,
anti-discrimination regulations can have a positive effect on amicable human relations between employer
and employee. On the other hanc:L the effects of those regulations can deflect negatively. As long as
discriminatory thinking and behaviour are widespread patterns, anti-discrimination regulations will
impose anti-discriminatory solutions on discriminators against their will. This compulsion can raise the
tension between the discriminator and the discriminatee, who is likely to be seen as the source of the
legal constraint. See, e.g., the discussion of the effects of regulations protecting AIDS-infected workers
on the workplace annosphere in Thomas H. Barnard & Martin S. List, "Defense Perspective on
Individual Employment Rigbts" (1988) 67 Nebraska L. Rev. 193 al 205 - 207. This tension burdens in
itself the human relations in employment; it is also likely to increase the conflict potential.
The effects of aoti-discrimination regulations on the relationship amongst the employees cao be twofold;
solidarity with the discriminatee cao enhance these relations, whereas envy can affect them in the
negative, where the anti-discriminatory action is seen as a vehicle to gain an advantage whicb is seen by
the co-workers as iIlegitimate.
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the provisions of an employment contract, but which can be improved upon in a

contract.367

(1) General Features

Employment standards regulations generally cover: the employee's remuneration,

guaranteeing minimum wages and other monetary benefits; the working hours, providing

for a maximum daily and/or weekly working time; the work conditions securing health

and safety, diminishing the risks of the workplace environment to the physical integrity of

the employee; the employment conditions of rest, leave, and vacation, securing the

employee's health and diminishing the importance of material constraints on the

autonomous planning ofhis life; and other conditions.

(2) Rationale - The Pluralist Perspective

The regulation of emploYment standards is dominated by a perspective that sees the

establishment of employment standards as a balance of competing interests according to

the respective political strength of the opposing lobbies of employees and employers.

Acknowledging the legitimacy of interest disputes between employers and employees, it

seeks to temper the exploitation of the employer's power position in the resolution of

such disputes by means of regulation produced as a result of the free play of competing

pressure groups in the legislative forum. 368 To establish emploYment standards, competing

ideologies, assumptions, economic and moral claims and political pressures have to be

mediated, and a balance has to be struck between the interest claims of employers and

employees in the political arena.369 Employment standard regulations are a response to the

367 Christie et al., Employment Law, supra note 271 at 192.
368 Ibid. at 182, about the "pluralist" perspective.
369 Ibid. at 182. Summers, uLabor Law", supra note 320 at 18 refers to the example of interest balance in

the case of health and safety regulations: "The protection Most costly to employers is safety and health
regulations, but the high value society places on physical integrity will continue to outweigh concem for
increased costs attributable to safety and health. These legal protections are quite unlike proposais to
require employers to provide ... economic henefits which add substantially to Jabor costs.... [L]egislators
will be reluctant to place such burdens on ... businesses and put them at a competitive disadvantage".
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failure of contractual employment law to adjust the legal relation between employer and

employee to the relation oftheir political powers.

On the other hand it is argued that the establishment of employment standards is a moral

imperative because these standards, like anti-discrimination laws, entrench fundamental

human rightS.370 Employment is an essential thread in the fabric of society:371

Employment rights are - to a large extent - the basis for the individual's exercise of bis

civil rights and his freedom to pursue the kind of Iifestyle wbich he is moraUy entitled to

enjoy, because for many people emploYment is the ooly institution that provides the

means of securing the necessities for living: it establishes an individuaI's status and

prestige372 and provides him with bis main outlet for exercising bis creative skills and for

social intercourse with other people.373 Consequentially, it is through their employment

that Many people secure much of their self-respect and self-esteem.374 Therefore, the

protection of emploYment standards is an essential prerequisite for the individual's

participation within society in a manner to which he is morally entitIed.3ï5 In the political

discourse, however, this perspective does not prevail. The dominating justification for

employment standards regulations is that they are a function of the political competition

of interests.376

(3) Function

Regulation of employment standards aims mainly at balancing the power relationship

between employer and employee.3n Under an unregulated contractual scheme, existing

370 Christie et al., Employment Law, supra note 271 at 179.
m This exposition can only briefly reflect the basic ideas of the meaning of employment. ln more length.

the topic is explored by Beatty, "Labour", supra note 304 at 318 - 326.
m Geoffrey John England, "Part-time, Casual and Other Atypical Workers: A Legal View", Research and

Current Issues Series, No. 48 (Queen's University Industrial Relations Centre, 1987) at 46; quoted in
Christie et al., Employment Law, supra note 271, 179 al 180 [bereinafter England, "Part-Time"]; Beatty,
"Labour", supra note 304 at 323.

m England, "Part-Time", supra note 372 at 180.
374 Beatty, "Labour", supra note 304 at 324.
3iS England, "Part-Time", supra note 372 at 179.
m. Christie et al., Employment Law, supra note 271 at 186. For a justification of employment standards on

economic grounds see Willbom, supra note 301 al 119 - 139.
m Summers, "Labor Law", supra note 320 at 7; Weiler, supra note 295 at 26.
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power inequaIities tend to establish a low level of employment standards: low wages,

long working hours, insufficient health and safety protection. Providing substantial

minimum conditions of the employment, employment standards regulations remove

employment standards from the bargaining table and thereby from the influence ofpower

inequalities, thus diminishing the effects of the employer's power superiority.378

The regulations intend to foster the realization of the employee's individual rights to

physical and psychological well-beini79 and to a decent live1ihood.380 By redistributing

wealth and opportunities in society at large, they also aim at an improvement of the state

of social justice. Employment standards regulations usually increase the wealth of the

378 For Commons & Andrews, supra note 320 at 182, th.is is the prevailing motive of employment standard
- here: minimum wage - regulations: "[I]n any modem industrial community large numbers of
unorganized workers are found, still bargaining individually, employed al low wages and apparently
unable to make any effective efforts themselves to improve their condition. If they are to be heJped
toward an equality in bargaining power with the employer, the state must take the initiative. This it does
by setting standards below whicb wages rnay not be depressed - in other words, by passing minimum
wage legislation." However, the equalizing effect of the regulations is limited to basic working
conditions; they do not eliminate the impact of the power relationship on the contracting of conditions
ahove the minimum or on the control the employer exercises over the employee in the process ofwork.

m Health and safety regulations directly protect the employee from injuries and health damages resulting
from a hazardous work environmen~ thus securing bis integrity. Working hour regulations increase the
amount of reproductive rime in relation to the amount of time spent at work. and thereby protect the
employee from the health bazards resulting from exhaustion beyond bis physical and psycbic capacities.
They provide bim with more time to pursue bis self-fulîù1ment and thus contnbute to the realization of
his psychological well-being. At the same time, they reduce the risk of health hazards, produced by
overly exhausted employees working in a potentiaUy dangerous environment or with potentially
dangerous tools and materials, for other people and for society at large. Freund, supra note 283, § 316 at
301 sees this aspect of "public safety" as the prevalent purpose for maximum working tinte regulations
at the heginning of the 20111 century, and cites as examples regulations concerning railroad employees and
pharmacists. See also Rothstein & Liebman. supra note 306 at 352.

380 Beatty, Putting, supra note 272 at 82. Minimum wage standards belp ta provide the employee and bis
family with a certain level of wealth, and thus suppon his pursuit of self-fulfillment and dignity. Finkin
et al., supra note 311 at 76 note that minimum wage legislation "is supposed ta provide a fmancial
'safety net' to eosure that workers will be able to maintain a standard of living in excess of hare
subsistence." Moreover, they also potentially reduce the individual employee's working hours and have
the corresponding effeet of diminishing health risks; cf. Commons & Andrews, supra note 320 at 183:
"Work may be done under safe and sanitary conditions for hours not tao long, and payment of wages
may he prompt and regular, but if the amount received is too small to secure the necessaries of life the
worker's health and welfare are menaced. Therefore, the same motives wbich have caused most of our
states to establisb minimum standards to guard the worker against unsafe and unsanitary conditions bave
caused Many of them to set up standards for protection against the evils of low wage rates." Provided
with more economic resources from a fIxed amount of working bours, the employee has less incentive to
expand his working tirne beyond the appropriate amount. This health aspec~ bowever, is rather a
welcome side effeet; the prevailing motive seems to he to enhance the economic situation of the



employees at the employers' expense.381 Provided with increased economic resources, the

employee cao utilize these resources to enhance his social opportunities, e.g., through the

pursuit ofhigher education or through the accumulation and utilization ofcapita1.382
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Although efficiency is usually not a prevalent motive for the introduction of employment

standard regulations,383 they cao have positive effects on efficiency, optimizing

transaction costs in the enterprise384 and improving productivi~8s and the employees'

employee. See Freund. supra note 283, § 318 at 303, stating that the regulation of wage rates ··would be
purely ofan economic character".

381 Willbom. supra note 301 at 134 - 136. Minimum wage regulations do so most obviously by directly
increasing the wage package. The premises provided for by health and safety regulations are, from an
economic perspective, part of the wage package, and thus have the same effect as minimum wage
standards. Although employers may he able to partly compensate the increased costs imposed by the
standards through cuts in other parts of the wage package, the regulations usually have the effect of
supporting an adjusnnent of the distnbution of economic resources between the owner of capital and the
supplier of labour to a relation that is in accordance with the prevailing concept of social justice.
Distributional effects do not only occur between employers and employees. Willbom. supra note 301 at
137 - 138 describes the impact of employment standards regulations on the distribution between various
classes of workers.

382 \Vorking hours regulations can provide the employee with the necessary time and strength to pursue
these possibilities and thus support the employee's efforts to enhance bis social situation. Employment
standards regulations thus he1p to improve the state of social justice not just in monetary terros. but also
from a humanistic perspective that sees equality of opportunity and chance as an integral element of
social justice.
Sorne employment standard regulations intend to enhance health and safety of the public. This purpose
was prevalent in early 201h century maximum worktime regulations. Freund, supra note 283, § 316 at
301 writes that regulations of hours of labour "can be justified on the ground of public safety" and cites
as examples regulations conceming railroad emp10yees and pharmacists.

383 Freund, supra note 283, § 310 at 295 states (at the beginning of the 201h century) that"[l]egislation for
the protection of1abor which restrains individualliberty and property rights falls under the police power,
but the object is not necessarily an economic one. The great mass of labor legislation is enacted in the
interest of health and safety. and in factory and mining regulations we fmd, especially where women and
young persons are conceme~ provisions to promote deceney and comfort. Laws of this character rest
upon a clear and undisputed tide ofpublic power."

31l-l Although they are mainly criticized for their alleged negative economic effects (see. e.g., Posner,
Analysis, supra note 280 at 308 - 312), these regulations do not necessarily lead to worse results than an
unregulated market would render. Employment standard regulations can he1p to foster efficiency. as far
as they provide for the results a perfeet market would have rendered, and thus correct inefficient
outcomes resulting from irrational behaviour of market participants or from sub-optimal communication.
Willbom, supra note 301 at 129. Employment standards, providing standard terms for a large number of
employment contraets, can also to a large extent replace individual negotiations. and thus reduce
transaction costs in the administration of the enterprise. See Willbom, supra note 301 at 120 - 127.

38S For maximum working hours this effect is indic:ated by Cornmons & Andrews, supra note 320 at 224:
"Moreover, long hours do not necessarily make for the greatest economy and efficiency in production....
Studies of output hefore and after a shonening of hours show that where the human element enters into
production hour reductions by no means imply a decrease in output." Rather, studies are reponed that
show an increase of output through increased efficiency by shortening the hours of work. See Commons
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consumption potential.386 They can also decrease the conflict potential between both

parties to the employment relationship387 and from the relationship between the employee

and his co-workers,388 and thereby enhance the state ofhuman relations in the workplace.

c. Wrongful Dismissal Regulations

In an increasing number of legislations, the legal structure of the employrnent relationship

further deviates from the at-will model pursuant to unjust dismissal regulations.389

(1) General Featores

Under these regulations, the employer needs a valid cause for the termination of the

employment. The scope of valid causes varies from legislation to legjslation; typical

examples are employee misbehaviour of a certain gravity, personal circumstances of the

employee that are detrimental to the purpose of the employrnent, and the economic

& Andrews, supra note 320 at 225. Health and safety regulations diminish the risk of injuries and
diseases and thus foster an efficient use of the employees' labour resources.

386 Finkin et al, supra note 311 at 76 refer to the purpose of minimum wage legislation "to stimulate
economic activity and growth by placing increased buying power in the hands of people who must
consume aIl or almost ail that they eam.·· Thus they foster production and can lead to a more efficient
use of the economic resources of society.

387 As far as employment standards regulations provide standard terms for employment contracts, they
remove negotiations and differences about these conditions from the relationship between employee and
employer. Commons & Andrews, supra note 320 at 182, indicate this effect of dispute avoidance: "In
contrast with conciliation and arbitration, either voluntarily or compulsory, which take place only after a
demand bas been made by one party and refused by the other, minimum wage laws seek to regulate the
wage rate before any dispute over the terms of the wage bargain bas arisen." Furthermore, the power
balancing effect of these regulations can contribute to a more regpectful atmospbere in negotiations and
in the daily operation of the enterprise, because the attitudes of inferiority and superiority that reflect the
power inequalities are potentially diminished corresponding to the decreased inequality.

388 Providing comparable conditions for comparable work, the regulations tend to diminish discriminatory
or arbitrary treatment of employees by the employer or by superiors, a possible source of negative
feelings or attitudes of superiority or inferiority among the workforce, and bence to establish a more
amicable work environment.

389 Sec the overviews over protection from wrongful dismissal in the United States and in Western Europe
in Clyde W. Summers, "Individual Protection Against Unjust Dismissal: Tirne for a Statute" (1976) 62
Virginia L. Rev. 481 [hereinafter Summers, ulndividual"]; William B. Gould IV, "Job Security in the
United States: Sorne Reflections on Unfair Dismissal and Plant Closure Legislation from a Comparative
Perspective" (1988) 67 Nebraska L. Rev. 28 [hereinafter Gould]. Manfred Weiss, "Individual
Employment Rights: Focusing on Job Security in the Federal Republic of Gennany" (1988) 67 Nebraska
L. Rev. 82 [hereinafter \Veiss] provides an oudine of the system of unjust dismissal protection under
Gennan employment law.
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interest of the employer in the tennination of the employment.390 Often the employee's

interest in continuing his employment is weighed against the employer's interest in

tenninating the employee; to validate the dismissal, the employer' s interest needs to

prevail. When downsizing for economic reasons, in sorne systems the employer has to

select the dismissees according to social factors, dismissing the socially strong ones

before those who are more in need ofcontinuing their employment.

(2) Rationale

The rationale of wrongful dismissal regulations follows in principle the employment

standards regulations. The regulations strike a balance between the employee's interest in

job security and the employer's interest in personnel flexibility and efficiency that are put

fOIWard by respective political lobbies. They result from the Mediation of the supporting

economic and moral claims, assumptions, and ideologies in the political discourse,

according to the relative strength of the respective pressure groups.

Perhaps more so than for employment standards, it is argued that the protection of the

employee against wrongful dismissal regulations rests on a moral imperative.391 The

fundamental psychological, social, and economic importance of employment for the

individual392 vests the employee with a certain moral entitlement to maintain bis specifie

employment.393 Because contraet law with its predominant economie perspective proves

insufficient to guarantee the realization of this entitlement,394 regulations are needed to

3QO See the overview in Bob Hepple, "Security of Employment", in Comparative Labour Law and Industrial
Relarions, 3rd ed. (1987), excerpt reprinted in Sullivan et al., supra note 285,865 at 865 - 868.

391 Summers, "Individual", supra note 389 at 520 notes that protection against unjust dismissal "bas eamed
acceptance as an essential element of a tolerable and bumane employment relation, and it expresses an
inereasing recognition that employees bave valuable rigbts in their jobs that society ougbt to proteet
against arbitrary action."

m The role of employment is discussed in the introduction to this Cbapter, above. See also Beatty,
"Labour", supra note 304 at 318 - 326; Weiler, supra note 295 at 63 - 67. Tobias, supra note 269 at
181, labels discharge as ..the capital punishment of the industrial world."

393 Beatty, "Labour", supra note 304 at 346 speaks of the "normative value" of the "personal meaning of
employment".

394 Beatty, "Labour", supra note 304 at 326 - 330. See also Christie et al., Emp/oyment Law, supra note 271
at 744 - 754. For a defense of contractual employment law against regulatory protection against
wrongful dismissal, see Epstein, "Defense", supra note 280.
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translate it into a legal right.39S However, this perspective does not prevail in political

reality. Here, wrongful dismissal regulations are seen as a result of the free play of the

political forces supporting the employees' or the employers' interests.396

(3) Function

Unjust dismissal regulations are not aimed at balancing the initial bargaining power

bem-·een employer and employee in entering the employment relationship. However, they

can strengthen the employee's position in the operation orthe employment.391 Therefore,

theyare mainly designed to increase the relative importance of the employee's economic

and psychological interests398 in the employment as against the employer's interests and

thus strengthen the employee's power.399

The prohibition of unjust dismissal protects the exercise of civil rights and freedoms;

under an employment regime with protection from unjust dismissal, employees cao more

freely exercise their civil freedoms - freedom of speech, freedom of association, freedom

of religion, etc. - than under the at-will mode1.400 Unjust dismissal regulations also

395 Summers, ulndividual'\ supra note 389 at 520. Sec aIso Goul~ supra note 389 at 29.
396 A justification of unjust dismissal regulations from an economic perspective is provided by Sunstein.

supra note 281 at 1051 - 1056.
397 Weiler, supra note 295 at 49. In at-will employment, the employer can terminate the employment

whenever an employee behaviour or remark ineurs bis displeasure, even if the employee's expression is
perfectly legal. Therefore, the employee is likely to be cautious in pursuing bis rights and legitimate
interests. Under unjust dismissal regulations, however, the employee can exercise ms rights and pursue
his interests without running the risk of losing ms employment, as long as bis behaviour is not covered
by the valid grounds for dismissal. This situation strengthens the employees position to actively
renegotiate his employment terms or to resist detrimental changes imposed by the employer.

398 For Summers, ··Labor Law", supra note 320 at 15 the emphasis of unjust dismissal protection is on
unon-economic interests in fairness, personal dignity, privacy, and physical integrity. Protection against
unjust discharge focuses more on substantial and procedural fairness and personal dignity than on the
economic value of the job."

39'l Summers, ··Labor Law", supra note 320 at 7.
';00 At-will employment cao be terminated by the employer for the reason that the employee legally

exercised his civil freedo~ and is likely ta be 50 if the employee's behaviour incurs the employer's
displeasure. Thus, an employee who is dependent on bis job is likely to put his legitimate freedoms and
rights behind the desire not ta attract ms employer's UDwanted attention. In contrast to this, in no
regulatory system is the exercise of civil freedoms a valid ground for dismissal. An employee acting
according to bis rights and freedoms cannat he dismissed for this reason and is thereby protected in their
exercise. This protection tends ta increase the degree of realization of rights and freedoms, a result that is
seen as desirable in a society that bighly values the freedom of the individual.
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support the realization of the employee~s right to live a dignified life and to pursue bis

self-fulfillment.401

Unjust dismissal regulations are not directed at an improvement of the large-scale state of

justice in society. They can enhance the just redistribution of opportunities and risks in

society and thus improve the state of social justice.402 On the other haod~ protection from

unjust dismissal cao have effects that are detrimental to a concept of solidary social

justice.403

The enhancement of efficiency is usually not one of the prevailing goals of the

introduction of unjust dismissal regulations. Nevertheless, these regulations cao have

positive effects on the efficiency of the enterprise aod on macroefficiency~because they

prevent, in effect~ the tennination of experienced and therefore productive employees404

.&01 Emphasizing this aspect, David Harris. Wrongful Dismissa/. revised ed. (Scarborougb. Ont.: Carswell.
1998) at 1-1, relates the protection against the unlawful termination of the contract of employment ta the
"importance of employment to an employee's self-respect and self-esteem". Tobias, supra note 269 at
181 - 182 points to the "emotional distress" the dismissed employee suffers because he has been
"Iabeled a faiIure", and ta the "harm ta the discharged employee's reputation." For the meaning of
employment to the individual employee in general. see Beatty, "Labour", supra note 304; see aiso
Theodore J. St. Antoine, "A Seed Germinates: Unjust Discharge Reform Heads Toward Full Flower"
(1988) 67 Nebraska L. Rev. 57 at 67 [hereinafter St. Antoine].
In order to organize their lives according to their preferences, many employees feel the need for a certain
degree of economic security and social stability. In a society where social status depends very much on
the individual's way ta gain bis Iivelihood, it is mainly job security that provides this social stability.
Moreover, an employee is seen to invest - besides bis labour - also education and training as weB as
personai commitment in his employment and, consequentially, ta be entitled to the fruits of bis
investrnent. The denial of job security is seen as deprivation of the value of this investment; except in
case of economic necessity for dismissal, the employer usurps the value of the employee's investment
without compensation - a situation incompanble with the prevailing notion ofjustice. On an unregulated
market, however, the employee's lack ofbargaining power makes him unable to obtain the employment
security he seeks. Recognizing the importance of economic security and social stability for the
empIoyee's right ofself-determinatioD, unjust dismissal regulations help ta provide the employee and his
family with a certain level of this security and stability, and thus support his pursuit of self-fulfilIrnent
and dignity.

.102 This effect is generated where the validity of a dismissaI requires an internai selection of dismissees
according to social criteria (as in German law in case of dismissal for economic reasons; see Weiss,
supra note 389 al 88). In making socially strong employees the flfSt to he dismissed, the risk of losing
employment is aIIocated according to the social ability to bear it. Unjust dismissal regulations thus
enforce the principle ofsolidarity as an element of social justice on the enterprise level.

403 Unjust dismissal regulations protect existing employment and MaY thereby hinder currently unemployed
workers from entering employment. Since employment is an important element of social strength, these
regulations tend to alter the distribution ofopportunities to the benefit of the already socially strong.

404 See St. Antoine, supra note 401 at 69; Summers, "Labar Law", supra note 320 at 17. An employee's
experience is, inter aUa, the product of investment of lime and fmancial resources in education and



and enhance the communication in the enterprise.40S On the other hand, unjust dismissal

regulations may often have a detrimental effect on enterprise efficiency.406 In aIl systems,

efficiency considerations ultimately prevail over the employee's interest in bis job.407
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Unjust dismissal regulations can have the effect of enhancing the communication between

employee and employer and May, thereby, improve the human relations in employment.408

training by employee and employer as weIl as by the society. Often this experience rests on the particular
workplace and career situation and is most useful in that particular context. Therefore. only in continued
employment cao this experience he utilized in the most efficient way. Termination of the employment.
however. removes the experience ao~ hence. the fruits of the investment from the enterprise and thereby
prevents their efficient use. leading to a sub-optimal efficiency of the enterprise and. in combination. of
society at large. In contrast to this. unjust dismissal regulations keep enterprise and society from loosing
this experience. Thus they can effect a more efficient resource utilization.

.:os \VilIbom, supra note 301 at 131 points to the encouragement of voice by unjust dismissal regulations.
An employee who cao he dismissed for incurring his employer's displeasure is unlikely to criticize his
employer for fear to give a reason for the termination of employment. Employee criticism. however. cao
support the efficiency of an enterprise. since employees in their daily work may have Ïnsights in the
operation of the enterprise that management may lack. Suppressing criticism cao therefore lead to suh­
optimal efficiency. Unjust dismissal regulations, however, do not provide for expression of criticism as
validating reasons for a dismissal; therefore, under a regulatory regime the employee is more likely to
come forward with constructive proposais for the improvement of the efficient operation of the
enterprise.

':06 Where dismissees are selected according to social criteria (as, e.g., in German law in case of dismissal
for economic reasons; see Weiss, supra note 389 at 88), the employer May he required to dismiss a
productive, but socially strong, worker in order to keep the employee who is more in need of social
protection but whose productivity lags hehind that of his co-workers. This situation will result in sut>.
optimal efficiency of the enterprise and tends likewise to affect the macroefficiency.

':07 There is no system of unjust dismissal protection in which the employee's interests in keeping bis
employment overnm the employer's economic interests in downsizing bis enterprise; the decision to
e1iminate a job is vested in the employer as the guardian of enterprise efficiency, who is not
systematically required to include the ernployee's interests in his entrepreneurial consideratioDS. See
Geoffrey John Englaod, "Epilogue: Sorne Observations on 'Voluntarism'" in England ed., Essays. supra
note 298 at 265; Fraser Davidson, The Judiciary and the Development ofEmployment Law (Aldershot,
Hampshire: Gower, 1984) at 84.

':08 An employee who can he dismissed for incurring his employer's displeasure is unlilcely to express any
dissatisfaction with employment conditions for fear to give a reason for the tennination of employment.
and rather to contain his negative feelings. Contained dissatisfactio~ however, tends to deteriorate
human relations. 10 contrast to this, mere expressions of dissatisfaction are not provided for as valid
grounds for a dismissal under any unjust dismissal regulation. The communication over the employment
relationship gives employees and employers the chance to improve their relationship. The main goal of
unjust dismissal regulations is to preserve the employment relationship. Good human relations support
this goal since an amenable relationship is more likely to he stable and productive than an adversarial
one.
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l have argued that, because of the importance of employment as a comerstone of society

and the center of the employee's sociallife, society has a legitimate interest to realize its

values and goals in the reality of employment. The instrument for the realization of these

social principles is the institution ofemployment law.

ft has been shown that modem employment law consists of contractual and regulatory

elements. Where it is govemed by contractual principles, employment law is dominated

by the unitary perspective that considers employee and employer as jointly striving for the

maximization of the efficiency of the enterprise and of society as a whole. Contractual

employment law is mainly directed at an efficient operation of employment. It does have

other efTects on the reality of employment; however, these functions are subordinated to

the efficiency goal.

Employment regulations are introduced as a means to correct the employment reality

according ta the aspirations of society to guarantee to every member bis individual rights,

and to achieve a higher level of social justice. They are dominated to different extents by

two theoretical perspectives: the rights perspective that emphasizes the guarantee of the

individual's fundamental rights in the workplace, and the pluralist perspective that sees

employment law as balancing the competing interests of social groups. In practice,

regulations rearrange the power relationship in employment to the advantage of the

employee, guarantee his individual rights, and intend to redefine the state ofsocial justice.

ln the light of the employment law rationales and functions identified in this chapter the

process characteristics of Mediation that have been analyzed in the preceding chapter409

will now be reconsidered. The analysis in the following chapter will examine the effect of

.;09 See Chapter 1, above.
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the mediation characteristics on the principles, values and goals that underlie the various

elements of employment law:uo

~lO See Chapter 3. be1ow.
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Having identified the process characteristics of mediation411 and the rationales and

functions of the different employment law elements/12 1 will now tum to synthesize the

analyses provided in the preceding chapters. The process characteristics will be examined

for their consistency with the various employment law rationales and their potential to

foster the intended functions of ernployment law. Since the discussion in the preceding

chapters has been theoretical in nature rather than practical, the identification of

tendencies and possible effects of mediation on the goals of employment law will be in

theory as weil.

However, the discussion is not without importance in practice, because the theoretical

identification of these tendencies and effects is a prerequisite to the assessment of their

possible practical consequences. Sometimes the practical importance of a tendency may

not immediately be obvious; similarly, it may be argued that sorne of the possible effects

of mediation that 1 will point out are only marginal, that they are unlikely to have any

significant consequences in the resolution of the individual dispute or in the society at

large. However, the significance of the effects will very much depend on the

circumstances in the particular case, as weIl as on the regularity and density with which

mediation is used to resolve employment disputes; what is only a tendency without

measurable consequences in one case may notably influence the resolution of the dispute

in another case, and the assessment of an effect neglectable in a single case may change

through the multiplication of the effect by mediation of a greater number of employment

disputes.413 The lack of consequences in a particular case does not mean that the tendency

does not exist and may gain importance in another case or on a large scale.

411 See Chapter 1, above.
41Z See Chapter 2, above.
4B Antaki, supra note 75 notes that "[s] 'il fal/ait que ce mode [amiable] de règlement se généralise, la

conséquence pour la paix sociale serait grave."
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Drawing on the analyses in the preceding chapters, 1 will tirst provide an examination of

mediation for its structural consistency with the rationales of employment law;u" followed

by an analysis of the effects of the mediation characteristics on the employment law

functions:us The rationales and functions will then be reassigned to the different

employment law elements, and conclusions will he drawn for the mediation of

employment disputes according to the respective employment law elements governing the

disputes...16

A. Mediation and the Conceptual Rationales of Employment Law

Examining the structural consistency of mediation with the conceptual rationales of

employment law, 1 will in this section consider the relationship between fundamental

characteristics of the mediation process and the different perspectives on employment

law: the unitary perspective that considers employee and employer as directing their

mutual efforts mainly towards efficiency,417 the rights perspective that emphasizes the

guarantee of the individual's fundamental rights in the workplace,418 and the pluralist

perspective that sees employment law as balancing the competing interests of social

groupS:U9

1. Unitary Perspective

The unitary perspective on employment law sees employees and employers as jointly

striving as a team towards a common goal, the maximization of the efficiency of the

enterprise and of society as a whole.420 This teamwork requires that the employment

parties cooperate towards the realization of their goal. Therefore, the operation of

employment should be characterized by cooperative structures and attitudes. Processes

and mechanisms that establish or support this cooperation are likely to further the goal of

.. ,.. See Section A., below.
"'s See Section B., below.
"'6 See Section C., below.
.. 17 See Section L, below.
.. 18 See Section 2., below.
"19 See Section 3., below.
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the employment parties and of society as a whole and are therefore compatible with the

unitary perspective. Among the processes that can fulfill such a function are dispute

resolution processes. The resolution of employment disputes influences the organization

of employment7 because their procedural structures can have an impact on the attitudes of

the employment parties towards each other, and the tenns of the settlement cao bring

about substantial changes in the organization of employment. Therefore, a cooperative

dispute resolution process is in accord with the unitary perspective.

Mediation is a dispute resolution process that emphasizes cooperation rather than

competition. The disputants are supposed not to confront each other with opposing

demands7 but to work together towards a solution of their dispute. The cooperative

attitudes developed in Mediation are supposed to be continued in the organization of

employment7 and the disputants are invited to transfonn them into cooperative structures.

Conceptually, their consent to the mediated settlement secures compliance with the terms

of the agreement.'nI Thus, mediation is supposed to help the employment parties to

develop a team spirit and supports therefore the goals of the unitary perspective on

employment law.

An efficient operation of the enterprise requires flexibility in the organization of

employment. With its specifie products an enterprise serves a certain market. This market

is subject to constant changes7 brought about by technologjcal, legal, psychologjcal and

other developments. To hold its position on the market7 an enterprise has to adapt its

production to the changing market conditions. This requires a high degree of flexibility of

production. A flexible production7 in tum, caUs for adaptability in the organization of

employment7 characterized by flexible employment conditions and an adaptable structure

of the enterprise. Therefore, the efficiency goal is supported by a process that guarantees

the adaptability of employment conditions to the requirements of the enterprise.

4~O See Chapter 2, Section B. 2., above.
421 See Chapter l, Section B. 4., above.



Mediation is characterized by a virtually unrestricted infonnality.422 The lack of

procedural and operational requirements guarantees a high degree of adaptability in the

process and in the substance of the outcome. The disputants define the mediation process

according to the conditions of their particular dispute. They are not bound to a particular

standard with which the tenns of their settlement must comply,423 but are free to design

the solution of their disputes according to the needs of their relationship. Thus~ the

informality of mediation makes it a very flexible dispute resolution process and therefore

compatible with the unitary perspective on employment.
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On the other hand~ the unitary perspective views conflict between workers and employers

as deviant. The employer is envisaged as the sole source of legitimate authority in the

workplace;~24 and solely responsible for the well-being of the enterprise. This authoritative

position is reinforced by processes and mechanisms that leave any decision about the

operation of employment and a1l related matters to the unrestricted discretion of the

employer.

Mediation counteracts this power of the employer ta sorne extent. As a dispute resolution

process~ it recognizes the justification of conflict as a means to design the employment

reality. Furthermore, the consensual character of the process curtails the absolutist

position of the employer in the workplace and lets the employee to sorne extent take part

in decisions about the operation of employment.42s However~ mediation leaves untouched

the allocation of the exclusive responsibility for the well-being of the enterprise to the

employer. Every substantial change in employment conditions or the operation of

employment is subject ta the final approval of the employer.426 The maintenance of the

41:: Infonnality is identified as a determinative feature ofMediation in Cbapter 1, Section B. 2., above.
423 See Chapter 1, Section B. 2. c., above.
424 Christie et al., Emp/oyment Law, supra note 271 at 173.
4Z5 See the discussion of the various conceptual goals of mediation in Cbapter l, Section B. 4., above.
426 In Mediation, the employer exercises this approval through his consent to the mediated settlement.

Mediation does not give the employee the power to bring about a change in the operation of employment
against the will of the employer. Nor can the employer succeed with his position in Mediation against the
employee's will. However, Mediation does not challenge the basic structure of employment. According
to this structure, the employer has the fmal decision-making power, whereas the employee has to yield to
the employer's decisioDS. Thus, the exclusive responsibility for the enterprise remains vested in the
employer.



employer's responsibility limits the restriction of the employer's discretion. Nevertheless,

to the extent that Mediation restricts the discretion of the employer, it is incompatible with

the unitary perspective.
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2. Rights Perspective

According to the rights perspective on employment law, every individual holds certain

fundamental rights and freedoms. Rooted in the person's human dignity and in the

principle of equality of ail members of society, these rights are inviolable, i.e., no person,

organization or institution has the right to restrict their exercise; and they are inalienable,

i.e., the holder does not have the legal power to waive them, he can not trade their

exercise for any supposed advantage.427 To be compatible with this view, processes and

mechanisms have to prevent both the violation and the alienation of these fundamental

rights.

Mediation conceptuaIly disregards any uniform standard for the resolution of disputes as

incapable of covering the whole variety of dispute situations; it aims at solutions that are

in the tirst place practicable and opportune in the individual situation.428 Consequentially,

mediation does not consider individual rights as unconditionaIly binding in ail situations

where they are afTected; it refuses to recognize the moral absolutes underlyjng the

guarantee of fundamental rights. However, the recognition of a standard is a prerequisite

for the guarantee of its realization. Thus, mediation can not ensure that fundamental rights

will be fully realized and not violated or alienated; it is therefore incompatible with the

rights perspective on employment law.429

Furthermore, the conciliatory character of Mediation contradicts the rights view.

Mediation aims at an agreement between the disputants; for the resolution of the dispute,

"~7 See Chapter 2, Section C. 2. a. (2), above.
"~8 See the discussion of the role of nonns in mediation in Chapter 1, Section B. 2. c., above.
~~Q Antaki, supra note 75 at 137 points to the contradiction between the value-orientation oflegal nonns and

the utilitarian cbaracter of mediation: "La norme publique a pour objectifde faire respecter une valeur
sociale quand le seul objectifdu règlement amiable esl de terminer un litige."



it relies on both disputants' consent:BO The disputants will agree to a solution ooly if the

substantial tenns of the settlement accommodate the interests and needs underlying their

respective claims. To achieve such a bilateral accommodation, it will often be necessary

for one or both disputants to abandon their original daim in part;431 mediation will result

in a compromise settlement. Where a claim aims at the realization of a fundamental right,

a compromise will curtail the right and thus lead to a violation or an alienation of the

right; the realization of the right is incomplete - a result that is incompatible with the

assumption of a moral absolute43
! that fundamentally characterizes the rights perspective.
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Another contradiction between rnediation and the rights perspective lies in the voluntary

character ofmediation and the reliance on the need for compulsion in the rights view. The

guarantee of rights conceptually necessitates the potential exercise of sorne sort of

compulsion. An individual's rights correspond to another individuaI's duties; freedoms

are complemented by the prohibition to other individuals to restrict them without an

entitlement to do so. To guarantee rights and freedoms means to proteet their exercise

from unauthorized hindrance. This requires the prevention of activities that infringe

guaranteed rights and freedoms, and the enforcement of the corresponding duties. Where

individuals do not voluntarily refrain from infringjng activities or fui fiIl their duties, the

right' s guarantee entitles the right holder to have bis right realized and have infringements

suppressed with sorne kind ofcompulsion. In modem societies, it is the state that is vested

with the competence to exercise this compulsion.

Mediation, in contrast, is a process that is characterized by the principle of

voluntariness.433 No disputant can he compelled to take part in the proeess or to work

towards the achievernent of a mediated solution. There is no imposition of an outeome or

.130 See Chapter l, Section B. 4., above.
m Silver, supra note 16 at 514 states that in mediation U[e]ach side gives up something to receive

something. The cornplainant relinquishes the right to pursue claims against the institution; the institution
agrees to sorne change or restitution."

·431 Fiss, UAgainst Settlement", supra note 19 at 1086 notes: UTo settle for something means to accept less
than some ideal."

':33 See Chapter 1, Section B. 1., above.



of a standard with which an outcome must comply.434 Mediation does not dispose of

mechanisrns to prevent a certain behaviour of a disputant, or to make sure that a certain

activity is carried out; such mechanisrns would contradict the conception of rnediation.

The process relies on the - already existing or raised in Mediation - good will, the

understanding and the reason of the disputants and on their respect for the person on the

other side and for the interests and needs underlyjng bis claim.
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Thus, the voluntariness of Mediation collides with the principle of legitimate compulsion

that is inherent in the rights perspective.·U5 Because of its "lack of teeth,,436 mediation can

not guarantee the realization of rights in the resolution of the dispute, and is therefore

incompatible with the rights perspective on employment law.437

3. Pluralist Perspective

According to the pluralist perspective, employment law reflects the social compromise

between the interests of employers and employees.438 In employment mediation too,

compromise plays an important roIe: mostly the accommodation of both disputants'

interests and needs in a mediated agreement will require each disputant to abandon bis

daim in part; the result will often be a compromise settlement. The conciliatory character

of mediation May thus appear as constitutionally hannonious with the basic character of

employment law under the pluralist perspective.

However, compromise is not the goal ofemployment law; it is only the means to achieve

the goal. The pluralist perspective conceptualizes employment law as the means to realize

the appropriate balance of the various interests of competing social groups, and it is

-H~ See Chapter 1, Section B. 2. c. and B. 5. a., above.
'US Owen M. Fiss, "Out of Eden" (1985) 94 Yale L. J. 1669 at 1673 criticizes the use of private dispute

resolution mechanisms because '"the inequalities and divisions that so pervade our society" establish "the
need for a power as great as that of the state to close the gap between our ideals and the actual conditions
of our sociallife".

0136 Goldberg et al., Dispute Resolution rd ed., supra note 8 at 103.
m The lack of compulsory elements in private dispute resolution processes is the reason why

Higginbotb~ supra note 281 at 156 bolds formai courts for indispensable for the guarantee of
individual rights.

0138 See Chapter 2. Section C. 2. b. (2), above.



according ta this goal that processes and mechanisms, including dispute resolution

processes, have ta be measured as to their compatibility with this perspective. Dispute

resolution processes that foster the realization of the balance of interests as it is defined in

employment law are compatible with the pluralist view. In order ta support the

achievement of this social goal, processes have to acknowledge the social balance as a

binding standard for their results, have to orient their results on tbis balance. Mediation is

characterized by the disputants' free choice of the nonns or standards according to which

their dispute will be settled_439 Any prescription of a standard is restricting this freedom

and is therefore structurally incompatible with the concept of mediation. Thus, the process

does not accept the goal of employment law under the pluralist perspective as binding for

its results and is therefore not in accord with this perspective.
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Moreover, mediation is likely to counteract the task of employment law according ta the

pluralist view. Employment law is society's means to establish a social balance that

retlects the respective political strength of the concemed social groups. This balance is

expressed in the generalized resolution of employment disputes: drawing from analyses of

social data and experience, employment Iaw identifies typical employment disputes and

provides resolutions that balance the involved interests according to the political power of

the respective interest groups. Where the power relation in the individual dispute differs

from the political power relation of the respective social groups, a settlement that is not

oriented on the provided model solution is likely to reflect individual rather than social

power relations. Deviations in a significant number of individual employment disputes

from the generalized resolutions tend to establish a social reality that is difTerent from the

social balance envisaged by the employment Iaw. Therefore, processes in which the

resolution of a dispute is not oriented on the model resolution tend ta counteract the

purpose of employment law. In Mediation the disputants are invited to settle their dispute

according to the individual circumstances of the case; generalized arrangements,

especially those provided by the employment Iaw, are painted as inappropriate for the

settlement of the individual dispute, and the orientation on these precepts is discouraged.

0139 See Chapter l, Section B. 2. C., above.



With the conceptual ciisregard of model resolutions, Mediation results in settlements that

do not reOect the social, but the individual power relation, and thus tends to disturb the

social balance that employment law is supposed to establish under the pluralist

perspective. From this point ofview, mediation is incompatible with this perspective.
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Furthermore, mediation does not hannonize with the pluralist view because of its

individualistic character. According to this view, the organization of employment requires

the participation of aIl social groups that are concemed with the subject matter in

question. Employment law is the means to establish a social reality that draws its

justification from democratic discourse. Mediation of employment disputes in a

significant number, too, can bring about changes in social reality. These changes emerge

without participation of the concemed social groups and without consideration of their

interests, because Mediation is characterized by the participation only of the immediate

disputants; other people who May be concemed in the dispute are structurally excluded,

their interests are not taken into account in the settlement of the dispute..a.w The social

changes generated by Mediation are therefore not democratically justified. Thus,

employment mediation is incompatible with the democratic character of employment law

according to the pluralist perspective.

Where pluralist perspective characterizes employment law, employment disputes are

raised on a social level: the Mediation of interests bas already taken place in the

democratic process of drafting and introducing the law.oWl Large-scale employment

Mediation on the individual level undermines the function of employment law and

conflicts witb the pluralist concept.

440 See Chapter 1, Section B. 3., above.
441 Abel, "Conservative", supra note 186 at 250 assigns this process to his category ofuliberating conflict"

that tends to change the status quo, as opposed to "conservative conflict" which preserves it. According
to this categorization, the descnbed characteristics of Mediation make it potentially liberating. In a
democracy, Jiberating institutions require democratic participation because they change the status quo of
the society. Mediation Jacks this democratic element.
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It has been shown that Mediation is to a great extent compatible with the unitary

perspective on employment law, but widely contradicts the rights perspective and the

pluralist perspective. To the extent that employment law that govems a particular dispute

is dominated by one of these perspectives, the compatibility of Mediation with this

perspective indicates the conceptual suitability of Mediation for the resolution of this

disputes. Where more than one of the above perspectives dominates the law goveming a

dispute, the appropriateness of mediation will depend on which elements of the

perspectives are of superior importance. In this case, the conceptual assessment of

mediation will require a careful examination of the values and goals that are at stake in

the dispute and an appropriate application of the analysis provided in this section to these

values and goals.

B. Mediation and the Functions of Employment Law

Having examined the conceptual compatibility of mediation with the various rationales

dominating employment law,442 1 will now tum to the analysis of the effects of mediation

characteristics on the practical functions of employment law: the influence on the power

relationship in employment;443 the guarantee of the employee's individual rights in the

workplace;444 the potential to bring about social change and thus affect the state of social

justice;445 the effects on the efficiency of the enterprise and of society at large;446 and the

capability to enhance the human relations in the workplace.447

1. Power Balance

To assess the effects of Mediation on the power relationship between the employment

parties in the situation of a dispute, it is first necessary to determine the general disputing

~~ See Section A., above.
~3 See Section 1., below.
oUI See Section 2., below.
~$ See Section 3., below.
~tI See Section 4., below.
~7 See Section 5., below.



power relationship between employer and employee.oUs After this determination, the

potential of mediation to change or to reinforce this power relationship will be

analyzed.449
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a. Disputing Power

From the superior power of the employer in the labour market, it can not without further

examination be concluded that he will also lypically be invested with a superior disputing

power in the mediation process. Disputing power is generated by factors that are not

congruent with those that favour the employer in the labour market. To determine the

typical disputing power rclationship in employment disputes, it is necessary to identify

these factors and their efTects450 and to set them in relation to the factors generating the

employer's superior labour market powers..m

(1) Sources of Disputing Power

It has been shown earlier that because of the complex variety of specific factors by which

disputing power is generated, there is only limited possibility to detennine a disputing

power relationship in general."'52 There are however power-generating factors that indicate

that there is a pattern according to which disputing power will be distributed between the

employment parties and that the typical distribution is likely to be to the benefit of the

employer. 1 will discuss sorne ofthese factors in this section.

(a) Access to Expertise

Disputing power is generated by a party's access to legal expertise453 and negotiating

experience.454 First, where the disputants are not represented in the mediation process, the

448 See Section a., below.
449 See Section b., below.
..so See Section (l), below.
451 See Section (2), below.
45:: See Chapter 1, Section C., above.
453 Goldberg et al., Dispute Resolution 2nd ed., supra note 8 al 160.
4501 Goldberg et al., Dispute Resolution 2nd ed., supra note 8 at 160. Folberg, "Divorce", supra note 262 al

309 speaks of the "level of experience".



employer will lypically enjoy the advantage of greater legal and disputing expertise.

Without representation~ this factor depends on the respective skills and experience of the

disputants themselves. Employers - or management as their agent in employment

disputes - are more likely to have special knowledge and experience with employment

law application~ due to the importance of this field in personnel practice and the fact that

they regularly deal with employment cases. Because employers usually have more than

one employee~ they may a1so tend to benefit from a disputing experience gained in the

mediation of previous employment disputes. The employee, on the other hand~ will only

in atypical cases dispose of knowledge in employment law or experience in employment

disputes. Second~ where the parties are represented by disputing agents, it is again the

employer who is favoured by superior expertise at bis disposaI. Quality representation

providing a high level of legal and disputing expertise heavily consumes the disputant's

resources. The disputant disposing ofsuperior resources is therefore likely to benefit from

a better quality of representation.'-ss Given the lypical distribution of resources in the

employment relationship, the beneficiary will in most cases be the employer..-s6 Thus, the

factor of access to legal and disputing expertise favours the disputing power of the

employer over that of the employee.
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(b) Need for a Mediated Resolution

Disputing power also depends on a disputant~s need to reach a solution of the dispute in

mediation.4s7 One disputant who needs a mediated solution more urgently than the other is

more likely to partly surrender his claims and interests in order to reach an agreement.

The need for a mediated agreement cao have economic and non-economic sources.

455 Fiss, "Against Senlement", supra note 19 al 1076 states that ..the poorer party may be less able to amass
and analyze the information needed to predicl the outcome of the litigation, and thus he disadvantaged in
the bargaining process."

456 Lamont E. Stallwo~ "Finding a Place for Non-Lawyer Representation in Mediation" (1997) 4:2
Dispute Resolution Magazine 19 al 19 - 20 [hereinafter Stallworth] reports a program thal is designed to
diminish the employee's disadvantages stemming from the unaffordability of legal advice by providing
him ,vith qualified "non-lawyer representation". Il is not clear, however, how the provision of more
affordable representation can address the issue ofquality differences in representation.

~S7 Fisher et al., Getting To Yes, supra note 145 al 102 note that ..the relative negotiating power of two
parties depends primarily upon how attractive to each is the option of not reaching agreement."



From an economic perspective, there is no side in employment disputes that is structurally

more dependent on a success of the Mediation. The economic need ofeach disputant for a

mediated solution depends heavily on the circumstances of the particular case and on the

relative economic importance of the disputed claims. For the employer as weil as the

employee the economic interest at stake in the dispute can be significant, sometimes even

existential."'58 The perception of these interests is likely to be influenced by possible

outcomes of dispute resolution in other forums459 and the relative ability to withstand a

delay in the resolution of the dispute,460 which again depend heavily on the particular

circumstances.46
! However, from an economic view, alternative forums may be less

available for the employee, because he is less likely than the employer to dispose of

sufficient economic resources to further pursue the resolution of the dispute in another,

possibly very costly, forum.462 On the other hand, the employer is potentially more

vulnerable to economic damage from publicity of the dispute.463 These two factors May

not strike a balance between the economic risks of the two sides. However, the overall
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m E.g., in a dispute about a dismissal the employee will perceive bis employment and thus the economic
foundation of bis existence as endangered by the dispute. The employer, on the other band, is likely to
perceive bis enterprise threatened by a possible high compensation for the employee.

':S9 Goldberg et al., Dispute Resolution 2ncf ed., supra note 8 at 160 calI this factor ..the ability and
willingness to take risks". Folberg, ·'Divorce", supra note 262 at 309 refers to the "desire to avoid the
expense and uncertainty oflitigation". Fisher et aI., Getting To Yes, supra note 145 at 102 underscore the
importance of a disputant's "Best Alternative To a Negotiated Agreement (BATNA)" wbich will often
he detennined by the possible outcome of dispute resolution in another available forum.

':60 Goldberg et al., Dispute Resolution 200 ed., supra note 8 at 160. E.g., where the payment of
remuneration is pending during the dispute (for instance in case of a dispute aoout a dismissal), a delay
in dispute resolution may heavily burden the economic reserves of the employee since his economic
sustenance typically depends on the regular income from bis employment. On the other han~ under the
same circumstances a delay may lead to the addition of outstanding remuneration payments which have
to he paid in one sum after the dispute is settled; such a payment can put a great strain on the economic
capacity of the employer.

.&61 Fiss, "Against Settlemcnt", supra note 19 al 1076 sees a general disadvantage of the disputant who
disposes of less resources than bis counterpart: U[T]he poorer pany ... may need the damages he seeks
immediately and thus be induced to settle as a way of accelerating payment, even though he realizes he
would get Jess now than he might if he awaitedjudgment. Ail plaintitTs want their damages immediately,
but an indigent plaintitT may he exploited by a rich defendant because his need is so great that the
defendant can force him to accept a sum that is less than the ordinary present value of the judgment."

':62 Fiss, UAgainst Settlement", supra note 19 al 1076: uthe poorer party may he forced to settIe because he
does not have the resources to fmance the Iitigation, to coyer either bis own projected expenses, such as
his lawyer's time, or the expenses his opponent can impose through the manipulation of procedural
mechanisms such as discovery."

':6J Goldberg et al., Dispute Resolution 2nd ed., supra note 8 at 160 refers to the uvuinerability to damage
from publicity" as a source of disputing power.



assessment of the disputants' economic need to resolve the dispute in Mediation does not

reveaI a cIear structuraI advantage generated by either side's disputing power.
•
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The detenninant non-economic element of the dependence on a success of the mediation

is the psychological or emotional need for the resolution of the dispute.464 A disputant

who experiences the dispute as burdening bis emotional or psychological well-being is

likely to yield in the pursuit of bis claim to the greater psychological stability of bis

counterpart. In employment disputes, it is Iikely that the employee suffers the

disadvantage from this difference.465 Since the particular employment that is the issue in

the dispute lies at the basis of the employee's economic, social, and psychological

existence,466 he is typically more deeply emotionally involved in the dispute than the

employer. The deeper emotional and psychologjcal involvement decreases bis ability to

tolerate delay in resolution,467 furthering the probability of giving in to bis counterpart.

His emotional involvement also increases the employee's inability to tolerate the

uncertainty whether the dispute can be resolved in another forum and what the substantial

qualities of a resolution in this forum might be.468 These factors make him more

vulnerable to the psychological pressure to reach an agreement in Mediation.

(c) Externat Standards

A disputant's power is increased where he cao ground bis cIaim in external standards of

legitimacy:~69Where a cIaim is grounded in provisions of employment law, it is precisely

this employment law that exercises the persuasive power of an objective criterion. Which

464 Folberg, "Divorce", supra note 262 at 309.
465 The emotional involvement of employee and employer in the dispute depends heavily on the kind of

dispute, on the scope of the daims and the justification of the allegations, the conduct of the disputants
in the employment relationship and in the dispute, the chances to succeed in a dispute resolution in
another process, and countless other factors. There may very weIl he many cases where the employee
··stays cool" whereas the employer's nerves are strained. The remaries in this paragraph are grounded on
the observation that a particular job is psychologically and emoticnally more important for an employee,
than it is for an employer of a numher of employees. Il is this fact, 1believe, that upsets the probabilities
to the disadvantage lying with the employee.

466 See Chapter 2. Introduction. above.
467 Goldberg et al., Dispute Resolution 2nd ed., supra note 8 at 160.
468 Goldberg et al., Dispute Resolution 2M ed., supra note 8 at 160 refer to the "ability and willingness to

take risles".
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of the disputants will tend to benefit from that persuasive power depends on whether the

employment law justifies the c1aim. There is no structural advantage for either disputant

that cao be drawn from this power source. Similarly, where the mediated agreement is

designed according to non-Iegal standards, these standards will support the power position

of that disputant whose claim is justified by the standards; which disputant this will be

depends in every particular case on the factual basis of the dispute and on the standards

selected by the disputants and the mediator. Neither disputant will in this regard

structurally benefit from the availability of those non-Iegal standards.

(d) Hierarcbical Structures

The power relation in the dispute is likely to reflect differences of power in the basic

relationship from which the dispute emerges. Patterns of dominance in the basic

relationship are very likely to be perpetuated in the dispute.47o This constellation puts a

heavy burden on the employee in mediation. In the employment relationship the employer

controls superior resources on which the employee is dependent. This economic

advantage vests the employer with a power superiority which is increased by the

hierarchical organization of the enterprise:&71 The power differential is reinforced by the

legal organization of employment which invests the employer with the determinative

control over the operation of the enterprise:~72This structural inferiority of the employee

leads to patterns of subordination in the employment relationship which are likely to

continue in the Mediation process. Also, the employer's economic and organizational

control over the employee's job will negatively affect the employee's insistence in the

pursuit ofhis claim in the dispute.

469 Fisher et al., Getting To Yes, supra note 145 at 183.
470 Folberg, "Divorce", supra note 262 al 309. However, Rifkin, supra note 155 al 31 reports case studies of

mediation involving gender issues where ""the women fell that the relationship of dominance had been
altered and the hierarchy in the relationship had lo sorne extent been altered" and thus the power
relationship had been affected.

471 See Chapter 2, Section C. 1. a., above.
4~ Sec Chapter 2, Section B. 1. and B. 2., above.



• Chapter 3: The Suitability of Mediation for Employment Disputes

(2) Disputing Power and Labour Market Power

107

•

The structural advaotage of the employer in the allocation of disputing power stems from

the same sources that as bis structural superiority in the employment. His control and

disposaI of superior economic resources vest him with the determinative power in the

employment relationship;473 in mediation9 they increase bis power by granting him better

access to quality representation and perpetuating the subordination pattern of the

employee..n4 The employee's social9 psychological and emotionai dependence on his job

enables the employer to put the employee under economic and psychological pressure and

to consolidate his determinative position in the workplace;47S in mediation, they increase

the employer's disputing power by putting the employee at a greater need to resolve the

dispute in mediation..H6 The organizational and hierarchical superiority of the employer

and bis legal prerogatives place him in a position of detennination and control in the

employment relationship; in mediation they result in a tendency of continued

subordination of the employee.477 Hence, the superiority of the employer in Mediation

stems from the same sources and is by and large an intensification ofbis superiority in the

employment relationsbip.478 A stabilization of the employer's disputing power superiority

in the mediation is at the same time a reinforcement of bis structural power advantage in

the employment relationship.

b. Power Balance in Mediation

Mediation cao have significant balancing effects on a power disparity in a dispute

relationship. The Mediator disposes of a variety of facilitative possibilities that cao

m See Chapter 2, Section C. 1. a., above.
·174 See Section (1) (a) and (1) (d), above.
.;7:5 See Chapter 2, lntroduction and Section C. 1. a., above.
476 See Section (1) (b). above.
477 See Section (1) (d), above.
478 The connection between market power and disputing power has been pointed out by Summers. "Labor

Law", supra note 320 at 2S for the case of employment litigation: ··The individual's weakness in
bargaining with the employer is matched with the individual's weakness in litigating against the
employer. Most workers do not bave the price of admission to the legal system."



significantly defuse or even neutralize a power imbalance.479 Where he detects a power

differential, an able and responsible Mediator will make specific use of these possibilities

in order to ensure that the original power disparity does not or only minimally affect the

conduct of the disputants in Mediation and the substance of the mediated agreement. A

growing body of codes of professional conduct and self-regulations is directed to eosure

that such a responsible operation becomes the generally accepted and expected standard

in mediation.480 Thus, Mediation is a potentially useful way to counterbalance the power

structures of the employment relationship that would in an unassisted process have strong

effects on the resolution of the dispute. However, the Mediation process does not have

structural mechanisms to actually ensure that the superiority of the employer's disputing

power is defused; rather, there is the risk that the existing power disparity is stabilized or

even reinforced..~81 This risk is posed by the informality of mediation;~82by the kind and

the scope of the mediator's use of bis facilitative activities,483 and by the structure of

representation of the disputants in mediation.484 These factors will he discussed in this

section.
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(1) Informality

The operation of the Mediation process is to a great extent unregulated. There are

generally no legal requirements that provide for procedural measures to ensure that power

disparities are revealed and counteracted. Neither are disputants required to acquire

substantial or procedural aid in order to level their respective disputing powers, nor is

there a controlling force that balances differences in the quality of representation ofeach.

419 See Chapter l, Section B. 5. a., above.
480 See supra, note 30.
481 Abel, "Conservative", supra note 186 at 257 points to this risk in informaI institutions in general:

"InformaI processes commonly characterize their outcomes as compromise solutions in which nobody
wms or loses. But compromise produces unbiased results only when opponents are equaI; compromise
between unequals inevitably reproduces inequality.··

482 See Section (1), below.
483 See Section (2), below.
484 See Section (3), below.
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The control of the procedural measures and the responsibility for their specific use lies

ultimately in the hands of the Mediator. The mediator's specific intervention to balance

the disputing powers depends on bis ability to detect imbalances and on his perception of

the power relation. However, there are no requirements of qualification of the Mediator

which could ensure an appropriate and competent detection of power disproportions. Nor

are there standards according to which the existence of power inequality can be assessed

in mediation. Moreover, even where a power disparity is detected and appropriately

assessed by the Mediator, there is no legal or otherwise binding standard either for the

direction in which balancing measures shaH applied or for the degree of the mediator's

efforts to defuse a disputant's superior power.

Therefore, there is no legal or otherwise etTective protection for the typicaHy inferior

employee against the determinate influence of the employer's superior power on the

substance of the mediated agreement.485

(2) Neutrality

The neutrality of a mediator determines the scope of his facilitative interventions in the

dispute and thereby influences the substantial outcome of the mediation. Hence, the scope

and direction of permitted and encouraged interventions influences the power relationship

in the dispute. In employment disputes, the superior disputing power of the employer May

tend to allow him to influence the determination of neutrality to bis advantage.

The scope of the mediator's neutrality is determined by the disputants under the

assistance of the Mediator. A disputant who disposes ofdisputing experience in Mediation

or who is aided by an experienced representative can more easily identify the etTects of

specific facilitative activities on the outcome of the dispute and control the drafting of

neutrality. He will try to encourage interventions that support bis position, and to avoid

those that can be disadvantageous to bis claim. Since in employment disputes the

employer enjoys better access to a bigh quality of disputing experience than the



employee, he is likely to be able to enjoy the advantage from a skillfully designed scope

of interventions conceded to the Mediator.
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Even where the scope of interventions has been determined in advance, the Mediator May

be tempted to expand his interventions beyond this scope, notably by internai or external

pressure to break an impasse in the Mediation. This opens the way for a greater influence

of the mediator's assessment of the dispute, determined by his own expertise of the

subject matter and by his set of values and ideas. The effect of such an exceeding of

neutrality depends, beside the particular circumstances of the dispute, on the level of

congruency of the mediator's and each disputant's values and ideas. Although the broader

intervention of the employer will enhance the disputing power of one disputant in the

particular case, there is no side in employment disputes that enjoys a structural advantage

from this influence.

However, the employee May tend to suffer a disadvantage from a structural threat to the

mediator's impartiality. Because of concerns for bis own professional practice, a Mediator

has incentive to favour a repeated disputant over an occasional participant in Mediation.

In employment disputes, it is typically the employer who, because of the number of

employees he has under contract and the resulting probability of employment disputes, is

likely to make use of Mediation more often, sometimes even systematically.486 If a

number of mediations are conducted by the same mediator or Mediation service, the

economic and prestigious interest of the mediator in pleasing a regular client May lead

him to favour the employer's position in the dispute over the employee's case.

48S Abel. "Conservative", supra note 186 at 257 notes that U[t]be movement from fonnaIism to informalism
thus reflects and carries forward a shift in power from the less privileged to the more:'

486 In addition, the Mediator MaY he tempted to favour the paying over the non~paying disputant. In
employment disputes, hecause of the generally limited resources of the employee, this is likely to he the
employer. This concem is not sufficiently reflected in Bond's suggestion for a payment clause in a
Mediation agreement, whicb provides for the employer's responsibility for 90% of the mediator's fees.
Bond, supra note 6 at 18.
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A disputant's representation has a significant impact on bis power position in the dispute.

In employment disputes, the employee tends to suffer the disadvantage of qualitatively

inferior representation, mainly because of bis limited economic resources. Mediation does

not offer mechanisms to ensure that the effects of this disadvantage can be neutralized.

The mediator cao suggest that one or both disputants acquire sorne fonn of representation;

however, he does not have the power to require them to do so. Where the disputaots are

not aided in an employment dispute, the employer is likely to be in a better power

position because of bis potentially greater disputing experience.487 Also, the mediator has

no control whether the disputants are counseled outside the actual Mediation process.

Thus it May happen that one disputant consults an advisor whereas ms counterpart relies

on his own substantive and disputing knowledge and skills, or that the quality of the

consultation differs significantly. Because of the greater availability of quality advice to

the employer due to his superior resources, the employer is likely to draw an advantage

from tbis situation.

Furthermore, where disputants are aided by qualitatively different representatives, the

Mediator is likely to resist intervening in this quality difference. His advise to only one

disputant to improve the quality of his representation is likely to be perceived as

offending the mediator's neutrality and impartiality. Therefore, established quality

differences in representation are likely to continue in the course of the dispute. Due to his

better access to quality representation, it is the employer whose disputing power tends to

be increased by these differences.

2. Rights Protection

It is true that Mediation can, in favourable circumstances, result in an agreement that fully

guarantees the individual rights of the employee. The disputants may have sufficient

~81 Maute, supra note 36 at 523 notes that in sexual harassment disputes, u[p]articularly where the victim is
not represented by counsel, the private settlement likely reinforces existing power disparities."



knowledge of the protective laws and of the values that underlie the protection of such

rights, and may consider them as binding and guiding in the negotiation of their

agreement. Both sides might be represented by agents who are willing and able to secure

the protection of the employee's rights in the mediated agreement, and they might come

across a Mediator who is willing and able to help them to achieve this goal. However, the

rights guarantee is threatened by structural countereffects and is therefore not very likely

to succeed in mediation.488 Il is especially contradicted by the normative orientation of

Mediation and the kind and scope of fact detennination in the process,~89 as weB as by the

kind and quality of the assistance provided to the disputants by the Mediator and by their

representatives, and their different access to quality assistance.490 These factors will be

discussed in this section.
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a. N orm Orientation and Fact Determination

Individual employment is a densely regulated field. The protective employment laws are

to a significant degree prominent issues in the public discussion. Therefore, employees

are likely to have at least a superficial knowledge of the existence of the laws providing

them with protection. Where this knowledge is present, the employee is likely to rely on

the apparently applicable legal provisions to support his c1aim in an employment dispute

because the reliance on those norms will support the legjtimacy of bis c1aim. Thus it is

probable that protective employment law provisions are not completely disregarded in

mediation. However, because of its structural infonnality,491 Mediation is not capable of

actually securing the compliance with these protective nonns in the mediated agreement.

On the one hand, Mediation is commonly promoted as an alternative to legal dispute

resolution. There is no regulation or custom that requires Mediators to consider the legal

provisions that are applicable to the dispute;~9Z not even if they are mandatory provisions.

488 Abel, "Infonnalism", supra note 262 at 381: U[I]nfonnal institutions tend to he less respectful of fonnal
legal rights."

489 See Section a., below.
4'lO See Section b., below.
491 See Chapter l, Section B. 2., above.
492 See Chapter l, Section B. 2. C., above.



Very often, Mediation proponents emphasize an alleged narrowness of the Iaw and paint

Iegal solutions as inappropriate for Many actual dispute situations.493 Hence, although

employment Iaw is likely to be a reference point in employment mediation, the disputants

may tend to refuse to let themselves be guided by the protective legal provisions.494 In the

mediation process this tendency Can be set by a Mediator who - in exercise of ms

authority as procedural guide in the dispute - promotes the disregard of the reference to

law for conceptual or ideological reasons,495 or by an employer who - in exercise of his

superior disputing power - paints a settlement according to the Iegal standards as

inappropriate for the particular case. In such cases, legal roles tend to be replaced by

reference to social standards. These social standards, however, typically reflect the values,

assumptions, and attitudes of the social groups that both disputants, or the disputant with

the superior disputing power, or the Mediator belong to. Thus it is not unlikely that they

are characterized by exactly those discriminatory attitudes that employment law aims to

eradicate. With a mediated agreement according to such social standards, those attitudes

and conditions are perpetuated and reinforced that society regards as undesirable or

unacceptable and tries to wipe out with the legal reorganization of employment.496 A

•
Chapter 3: The Suitability of Mediation for Employment Disputes 113

•

493 Edelman el al., supra note 16 at 500 derive the disregard for legal standards in in-bouse employment
mediation from "structural incentives for organizational deviance: the competitive environment in whicb
organizations operate, as weil as many internai processes such as interdivisional competition, encourage
individuals within organizations to resist complianee with laws that might interfere with organizational
suceess."
However, Neil Vidmar & Jeffrey Riee, "Jury-Detennined Settlements and Summary Jury Trials:
Observations About Alternative Dispute Resolution in an Adversary Culture" (1991) 19 Fla. St. U. L.
Rev. 89 at 93 point out that there are many cases wbere the issue of the dispute is defmed by the
disputants thernselves in legal terms and the rernedy sought is one provided by law. For these cases, they
suggest, the potential of mediation to provide "creative" solutions is irrelevant; a less flexible process
migbt be more suitable to settle those cases.

494 Edwards, supra note 244 at 679 holds that a "potential danger of ADR is that disputants who seek only
understanding and reconciliation may treat as irrelevant the eboices made by our lawmakers and may, as
a result, ignore public values refleeted in rules of law."

49S Such a mediator rejects the "norm-educatïng" and the "norm-advocating" models of Mediation. See
\Valdman, supra note 85 at 727 - 756. See also the discussion of the ditTerent Mediation concepts in
Chapter 1, Section B. 4., above.

~96 Maure, supra note 36 at 519 points to the inability of a disputant to Uevaluate the faimess of an option
without minimally adequate information about the law. Mediation that does not assure eaeb party bas
such information is likely to reinforee existing disparities in knowledge, resourees and power."



settlement that draws on social standards cao therefore directly frustrate the realization of

the social values and goals that are embodied in employment law.497
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On the other hand, even where legal mies are taken as the reference point for the mediated

agreement, mediation is not always likely to result in full compliance with the protective

regulations.498 Mediation Jacks the structural mechanisms to secure an adequate

detennination of the facts from which a dispute emerges.499 This may not be a serious

problem in cases where the facts are apparent and uncontested, and in which the range of

facts necessary to detect an infringement of rights is clear to the disputants and the

mediator. However, in cases of empJoyment disputes that are very fact-sensitive, the

structural incapability of mediation to establish a complete record of the factual basis of

the dispute willlead to an incorrect application of the legal rules.soo The disputants and the

rnediator are likely to leave facts unconsidered that are indispensable for the

detennination of compliance with the law, or to consider facts that are irrelevant for the

application of legal nonns. Thus the protective goal of employment law is likely to he

thwarted.SOI

4'17 Brunet, supra note 69 at 17 - 27 argues that the disregard of law in ADR is likely to result in a IOS5 of
the guidance function oflaw. At 18 he states that "[d]ispute processing systems that are predicated upon
so-called 'creative' solutions send a false signal to the community that the outcomes dictated by
substantive law are unworthy ofenforcement."

4'18 See Chapter l, Section B. 2. c., above. Edelman et al., supra note 16 at 501 points out that internaI
mediation procedures are incapable of ensuring law compliance: ubecause civil rights law is ambiguous,
procedurally oriented, and has weak enforcement mechanisms, it does not guarantee that the symbolic
structures organizations create in response to law will cause organizations to realize legal ideals; in the
case of discrimination complaint procedures, law does not assure that these structures will produce
results sunilar to those of legal forums for discrimination complaints."

.;qq See Chapter l, Section B. 2. a., above.
500 Brunet, supra note 69 at 34 - 35 notes that "[j]ust results are accurate results. The fact-fmding function

of dispute processing cannot operate properly without mechanisms to force disclosure of facts.... An
accurately deterrnined set of facts is a precondition for proper application of law in ail disputes. Without
procedural mechanisms for determining facts accurately, legal results become useless."

SOI David Luban, "Settlements and the Erosion of the Public Realm" (1995) 83 Georgetown L. Rev. 2619 al
2639 [hereinafter Luban] descnbes this danger: "[I]f legal justice arises from applying law to facts, il
presupposes accurate facts. To the extent that out-oC-court settlements are based on bargaining power
and negotiation skills, facts lose their importance to the outcome, and the outcome will resemble legal
justice only coincidentally."
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Even where legal nonns are considered as binding and guiding in the Mediation of an

agreement, mediation does not dispose of structural elements that secure a correct

application of the law. Disputants in employment will usually not dispose of the

necessary legal training to correctly apply the ever more complicated employment law. s02

The necessary assistance has to be given by the mediator or by the agents that represent

the disputants in the mediation process.

(1) Mediator Assistance in the Absence of Representation

Where the disputants are not represented, or represented by counsel without legal skills, it

is the mediator who bears the responsibility to make sure that the mediated agreement

complies to the applicable law. so3 In order to fui fiIl this tas~ he needs a legal education

and a continuing training that keeps bis knowledge up to date with the development of

employment law. Not ail Mediators dispose of these prerequisites,S04 and there is no legal

requirement for Mediators to acquire the necessary knowledge and skills.so5 Even if the

mediator is legally knowledgeable and skilied, the degree of law compliance in the

settlement depends on his conception of mediations06 and of the degree of facilitation

employed by him.S07 A Mediator who emphasizes the empowerment of the disputants will

SOl This is certainly true for most employees who are trained only in their profession which will in most
cases not be the area ofemployment law. On the other side, employers - or management as their agent in
employment disputes - are more likely to have knowledge and experience with employment law
application, due to the importance and frequency of this field in personnel practice. However, the legal
skills on the side of the employer cao not assure the correct application of legal provisions protecting the
rights of the employee. [n an employment dispute about employee rights, the employer's interest is
counteracted by the realization of the right in question. The employer will therefore not work towards an
application of the law that provides the fulliegai protection to the employee.

SO) Edelman et a/., supra note 16 at 501 emphasize the importance of the mediator's attitude: "The
substantive effect of discrimination complaint procedures and other symbolic structures is likely to
depend on the commitments and role ofprofessionals within organizations."

S04 Maute, supra note 36 at 519 ilIustrates this problem: "Most mediators are non-Iawyers; many serve as
volunteers. Many mediation professionals come from other disciplines such as mental health and social
work. They are often trained in interpersonal skills and are better equipped to mediate relational
problems than most lawyers."

sos See Chapter 1, Section B. 5. c., above.
S06 See Chapter 1, Section B. 4., above.
S07 See Chapter 1, Section B. S. a., above.
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not usually put strong pressure on the disputants to settle according to legal mies, as will a

mediator who aims at a quick and efficient settlement without much concem for the

content of the agreement. Also, the mediator's concem for bis own professional practice

may influence the way he dismisses bis task.S08 The potential tendency of the mediator to

favour repeated disputants can lead him to endorse a legal interpretation that supports the

repeat player's position in the dispute. Because of the structures of employment it will

typically be the employer who benefits from this mediator influence.S09 Given ail these

circumstances, it is not certain, in no-representation settings, that the intention of the

disputants to find an agreement compatible with the law actually succeeds.s1o

(2) Unilateral Representation

Where only one disputant disposes of legal counsel, the interpretation and application of

the law is very likely to be influenced by the position and the interests of the represented

disputant in the dispute. Because of bis superior resources, the employer is likely to

benefit from such a situation.slI In such a case, it would be the responsibility of the

sos See Chapter l, Section B. 5. b., above.
SO'l Edelman et al., supra note 16 at 501 - 502 point out that internaI Mediators with an initial commitment

to employee rights are constrained by their structural position to efficiently advocate employee
protection, and are therefore likely to adopt an attitude that gives greater recognition to the employer's
interests. Ibid. at 507 they note that "the managers wbo bandIe complaints have career ties to the
employer and May uphold the legitimacy of management actions to advance their own careers".
Sirnilarly, for in-house dispute resolution, Maute, supra note 36 at 523 expresses concerns that "[w]here
the Mediator is also an employee, ber neutrality might he compromised because of institutional concerns
to avoid future liability."

SIO Nolan-Haley, "Court Mediation", supra note 151 at 81 shows that even where the Mediator is willing
and able to provide appropriate legal advice. law compliance is still problematical "particularly when
unrepresented parties are involved. These are the Most vulnerable players because many of them do not
even know what questions to ask of the Mediator, let alone make informed decisions about their legal
rights."

SIl Silver, supra note 16 at 557 states that [t]he presence of counsel is likely to mitigate the effects of the
complainanCs lack of sophistication and inequality of bargaining power" and wams that "[T]he risk is
substantial '.. that the employer/recipient will be accompanied by an attorney and the complainant, with
lirnited resources, will not. This MaY exacerbate an already unbalanced situation to the complainant's
detriment." Stailworth, supra note 456 at 19 repons that in Mediation in Many cases "attorneys reject
potential cases from workplace claimants".
However, not always will the advantage he on the employer's side. A situation of unilateral
representation MaY occur because of the disputants' difTerent need for aid. Brunet, supra note 69 at 45 ­
46 notes that legal representation may be less important to an experienced disputant than to a "novice
disputant". Thus, it may he the employee who needs and acquires representation whereas the employer
relies on his personal skills and experience.



• Chapter 3: The Suitability ofMediation for Employment Disputes 117

•

mediator to ensure that the power imbalance caused by the unilateral representation does

not affect the law compliance in the mediated settlement.512 In doing so, however, the

mediator would become an advocate of the interests of the unaided disputant. His conduct

would leave the scope of neutral intervention, and the mediator would even run the risk of

infringing the principle of impartiality.sl3 Therefore, a responsible Mediator is likely to

defer the Mediation until both disputants are equally represented.514 If bilateral

representation or non-representation can not be reached, such a Mediator will probably

resign from bis Mediation mandate.

(3) Bilateral Representation

In cases where both disputanls are represented by counsel with legal skiIls, the correct

application of the law depends on the kind and the quality of representation.sls An agent

\vho takes active part in the Mediation process is more likely to be able to ensure law

compliance in the interest of his client than a representative whose role is confined to

advice outside the actual mediation process.Sl6 Taking part in the process, the agent has a

more direct influence on the negotiations, and bis skills are immediately available to

control a settlement proposaI as to ils impact on the legal rights of bis client. The quality

of representation affects the degree to wbich a disputant can secure the kind and extent of

law compliance in the settlement that serves bis interests and guarantees bis legal rights.

Negotiation skills and mediation experience will enable a representative to more

51:! The realization of this task requires that the mediator disposes of legal skills; a situation that is not
guaranteed in mediation.

513 See Chapter l, Section B. 5. b., above.
514 Nolan-Haley, "Coun Mediation", supra note 151 at 82 - 83 states that because of the inability of

disdvantaged disputants to afford counsel, the mediator's advice to acquire appropriate representation is
Ua particularly illusory concept for litigants in the informaI courts whose initial attraction was the
promise ofa people's court where lawyers would he unnecessary" (ibid. at 83) and therefore "a woefully
inadequate response to the problem ofunrepresented parties in court mediation" (ibid. at 82).

SIS See Chapter l, Section B. 2. b., above.
51b But also an outside counsel bas an influence on the outcome. Maute, supra note 36 at 534 notes that

U[0 ]utside review protects the parties' interests, but also begins to bring private resolution back into the
public domaine An independent counsel can safeguard public concem for the quality of individualized
justice by advising ber client against an unfair agreement, helping with further negotiations or pursuing
litigation."



successfully pursue the interests ofhis client.SI7 Because ofhis neutrality and impartiality,

the mediator has only lirnited power to balance differences in the quality of

representation. Therefore, those quality differences are likely to influence the degree of

the rights protection in the mediated settlement.
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Because it is typically the employer who disposes of sorne representation having a

superior quality,s18 it is not probable that a legal interpretation will be accepted that fully

secures the employee's individual rights. Therefore, although representation is likely to

increase the law compliance in the mediated agreement, it is not capable of assuring that

the employee will enjoy the full legal protection of ms individual rights.

3. Social Justice

Social justice marks the distribution of fundamental rights and duties and an appropriate

division of advantages from social cooperation within the scope of society as a whole.519

The outcome of a single dispute - especially between individual parties - will usually

have only marginal direct effects on the state of social justice. However, each settlement

defines the rights and duties and the allocation of resources in the particular case.

Therefore, many settlements taken together cao have an influence on the large-scale

distribution of rights, duties, and resources. Thus, mediation of a single case does not

significantly effect social justice;S20 but mediation as a wide-spread method to resolve

disputes is likely to influence the state ofjustice in society.S2l

Under favourable circumstances, mediation can help to enhance the state ofjustice in the

society as a whole. It could be systematically employed. Mediators and disputants who

~17 However, the representative may have personal incentives to settle or to continue a dispute that
contradict the interests ofhis client. See y arko~ supra note 143 at 177 - 191.

~18 See Section 1. a. (l) (a), above.
~19 See Chapter 2, Section C. 1. d., above.
~20 [n contrast, Bush, "Dispute Resolution", supra note 3S at 911 points out that also the resolution of an

individual dispute can effect the social justice because ""the individual case can serve as an opportunity to
articulate a mie that shifts wealth and power beyond a particu1ar case".

521 Abel, "Conservative", supra note 186 al 249 states that informai institutions "must have some impact on
the Iarger society: even in informai processes disputants win or lose, grievances are expressed or
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have adopted the democratically developed standards of social justice could work towards

the realization of these goals in mediated settlements.522 Social groups concemed with

public affairs affected by the issue of the dispute could be invited to participate in the

mediation and voice their concems. The participants could communicate those

settlements to the public at large and thus increase the chances for the general acceptance

of the goals and standards. However, the structure of Mediation rather suggests that even

where it is widely used~ mediation is unIikely to POsitively influence the state of social

justice. The process cbaracteristics that hinder Mediation to he systematically employed to

bring about a desired change in society are its confidentiality,52J its informality,524 the

character of norm orientation in mediation,525 and the scope of participants in the

process.526 1will explore these factors in this section.

3. Confidentiality

For the enhancement of social justice, a major structural flaw of Mediation lies in the

confidentiality of the process.527 There is no structural mechanism to inform the public

about the factual basis of a dispute, the substance of the mediated settlement~ and the

standards according to which the settlement has been designed. Rather, the confidentiality

of mediation is often painted as an important advantage of the process, because it allows

secluding the public from infonnation the disputants would like to keep secret. Il is

precisely its confidentiality that prevents mediation from being effective in the

improvement of social justice.

The enhancement of the state of social justice depends to a large extent on publicity. In

order to effectively improve social justice, the established social inequities have to be

repressed. conflict is transfonned. substantive rights are implemented or frustrated" [emphasis in
original].

5Z1l.e., adopt a "norm-advocating" model ofmediation; See Waldman, supra note 85 al 742 - 756.
523 See Section a., below.
514 See Section b., below.
5:'5 See Section C., below.
5:'6 See Section d., below.
517 See Chapter l, Section B. 1., above.



revealed,528 analyzed and specific measures have to be applied to change the status quo.

To conduct such an analysis it is necessary to acquire extensive information about the

actual distribution of opportunities and resources in the society at large. The distribution

of these goods, and the social attitudes of discriminatory and oppressive character that

develop from this state of distribution and reinforce it, express themselves mainly in

individual cases. Therefore it is necessary to systematically discover individual cases of

injustices in order to reveal the respective social facts and attitudes. The confidentiality of

mediation prevents the communication of the factual situations from which a dispute

emerges.529 Thus, situations of social injustice remain undetected by the public.530 Hence,

mediation is structurally not capable of supporting the discovery ofsocial injustices.
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On the other hand, if unjust distributions of resources and the respective attitudes prevail

in individual cases they tend to reinforce the resource distributions and attitudes

prevailing in the society at large, because it is from many individual cases that social

attitudes develop and large-scale distributions result. Therefore, in cases where such

inequities have a detenninate influence on the mediated settlement, they will further

characterize the relationship between the disputants and thus strengthen the respective

social disposition. In this way, too, the lack of communication of mediated settlements

hinders the detection ofsocial injustices.

S::S Brunet, supra note 69 at 38 notes that "[i]nfonnation brought to light during discovery of a particular
dispute can have widespread value" because it "bas the capacity to affect morals since the discovery of
infonnation revealed ... may influence morality". Menkel-Meadow, "Pursuing", supra note 73 at 25 - 30
discusses the issue that settlement u may rob the public of important information" (at 25) on the basis of
several recent cases.

S::9 Rogers & McEwen, Mediation, supra note 8 at 237 - 238 point out that "enforcement agencies are
denied information to ascertain patterns of misbebavior and to address them."

S30 Silver, supra note 16 at 524 fears that in mediation "[p]otential claimants may lack the incentive to
discover others wbo might share their complaint. [n addition, due to the facility of informai procedures,
agency officiais might fail to uncover larger patterns of discrimination, the eradication of which
demands governmental intervention." Similarly, Richard L. Abel, "The Contradictions of Infonnal
Justice" in in Abel ed., PoUties, supra note 93, 267 at 289 criticizes informality of dispute resolution
procedures because "its effect is to isolate grievants from one another and from the community,
inhibiting the perception of common grievances. Without the possibility of aggregation, of sorne greater
impact, even the most committed grievant will bum out and 'lump' the complaint..,. Infonnal
institutions often lack the records that would permit the perception of common patterns. The use of
amateur or paraprofessional mediators, who handle disputes infrequendy and display high turnover, also
hinders aggregation. for they, like the disputants themselves, experience everyone as a flfSt offender."
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But even where Mediation results in settlements in which the values of social justice are

realized, the confidentiality of the process hinders the large scale realization of these

values. Because these outcomes are not communicated to the public or to concemed

social groups, they can not develop a guiding force that could influence the development

of the attitudes and lead to a change in the distribution ofgoods in society at large.531

These factors suggest that it is the disclosure of mediated settlements that can foster the

development of social justice. However, for the pursuit of social justice, the value of an

isolated publicity of the outcomes is questionable. Dispute settlements depend heavily on

the factual situation that is the base of the dispute. Only where the facts from which the

dispute arises are communicated with the outcome can the outcome be examined for its

degree of realization of the social justice values. The same is true for the reasons of the

settlement, the standards according to which the agreement is shaped. If they are not made

public, the tenns of the settlement alone might not show whether the reasoning that leads

to the agreement is characterized by the values of social justice, or whether those attitudes

prevailed that democratic society intends to erase, or even whether it was mainly the

superior power of one disputant that detennined the settlement.532 In tbis regard, too,

mediation is conceptionally incapable of securing the necessary acquisition of

information. There is no public participation in the process, and the proceedings are not

communicated to the public. Moreover, usually there is not even a record about the basis

of the dispute or the statements of the disputants in mediation.533 Often the disputants will

The same concem is expressed by Weinstein, supra note 257 at 48; Hanns Prütting, "Verfahrensrecht
und Mediation" in Breidenbach & Henssler eds., supra note 188, 57 at 71.

531 The 1055 of the guiding function of disputes is one of the major points of the settlement criticism of Fiss,
"Against Settlement", supra note 19. See also Weinstein, supra note 257 at 6.

m Luban, supra note 501 at 2639 criticizes settlements because "[w]hen a case settles, it does so on terrns
agreeable to its parties, but those terrns are not necessarily iIluminating to the law or to the public.
Indeed, those terms may be harmful to the public. Instead of reasoned consideration of the law, we often
find little more than a bare announcement of how much money changed bands ... [S]enlement
information offers no reasons or reasoning, nothing to feed or provoke further argument" and thus
hinders "public conversation about the strains ofcommitment that the law imposes" (at 2640).

533 Luban, supra note 501 at 2650 - 2658 discusses the importance of the publicity of factual bases of
disputes for the public debate about "issue[s] of substantial political significance" (ibid. at 2653) and
concludes that this publicity is essential in ··situations in wbicb the public interest in matters relating to
health, safety, and the operations of govemment outweighs the plaintifrs interest in gaining a favorable
senlement" (ibid. at 2657).
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protect their interest in secrecy by agreeing to maintain silence on the Mediation process

or even on the settlement. Consequentially, when the Mediation is concluded it is not

possible thereafter to determine the sources of the settlement.

b. Informality

The distribution of opportunities and resources in society at large is a function of the

distributions in individual cases. An intended specific change in the total distribution

requires specifie changes in the individual distributions. To succeed with an intended

improvement of social justice, the realization of the necessary changes in individual cases

has to be coordinated and controlled by a body that bears the democratic responsibility for

the realization of the intended social changes.

This coordination and control can not be exercised in regard to Mediation. As a process

that is characterized by the absence of binding elements for its organization and

operation,53~ it is structurally not open to coordination on a society-wide level. Mediation

is free from regulations of its organizational structure. This organizational freedom keeps

mediators free from any subordination under a public authority with the authority to

coordinate or control their activities. Aiso the operation of mediation is widely

unregulated. Thus the Mediators are not subject to any public control of their observance

of goals and principles for the operation ofmediation, of rules ofconduct and the scope of

responsibility of the mediator. Further, Mediation is free from procedural requirements.

As a highly customized process that is, in principle, newly designed in each and every

dispute, Mediation is not open to any control or coordination of its procedure. The

inaccessibility of Mediation for coordination and control makes it unsuitable to bring

about specifie changes in the state of social justice.

A further flaw of Mediation in regard to the enhancement of social justice is its voluntary

character. The coordinated social change requires sorne sort of compulsion to dissolve the

old state ofresource distribution and establish a new one, to eradicate social attitudes that

S34 See Chapter 1, Section B. 2., above.
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stand in the way of social change and produce new ones that support the intended state of

social justice. The participation in mediation~ on the other hand~ is generally voluntary

throughout the process. Unless he is bound by a contract~ no disputant can be compelled

to take part in mediation or to work towards a specific agreement. This voluntariness

leaves no room for the application ofcompulsion to improve the state ofsocial justice.535

c. Norm Orientation

The improvement of social justice depends on the nonns according to which the

interactions in the society are organized.536 These nonns detennine the distribution of

rights~ opportunities~ and resources in the individual case. The sum of individual cases

constitute the total distribution of goods in society, i.e.~ the state of social justice. An

interaction detennined by nonns that are based in the state of distribution that the society

intends to change can not contribute to this change. In mediation~ the typical nornt­

orientation counteracts the social justice goals pursued by employment law.

A mediated settlement is to a large extent determined by the norms that the disputants and

the mediator apply to the dispute. Typically~ Mediation discourages the use of legal nonns

and rather promotes the use of social standards~ i.e.~ norms that are widely accepted in the

social setting from which the dispute arises.537 These standards typically reflect the status

quo of the distribution of opportunities and resources in society.538 A settlement according

to these standards will reinforce their prevalence in the society and will obstruct the

S3S Richard Delgado, Chris D~ Pamela Brown. Helena Lee & Davis Hubbert, "Faimess and Formality:
Minimizing the Ri5k of Prejudice in Alternative Dispute Resolution" (1985) 1985 Wisconsin L. Rev.
1359 at 1391 point out that al50 the procedural infonnality of mediation counteracts the efforts to
eradicate discriminatory attitudes and behaviour: "[P]ublic institutions, with their defmed rules and
formai structure, are more subject to rational control than private or informai structures. informaI
settings allow wider scope for the participants' emotional and behavioral idiosyncrasies; in these settings
majority group members are Most likely to exhibit prejudicial behavior."

S36 Silver, supra note 16 at 541 states that norms are essential to bring about social change because
"resolving cases in the absence of oonns creates a risk of inconsistent results.... Without oorms, without
a defmition of discrimination ... we cannot measure whether justice, particularly in the sense of oon­
discrimination. is being achieved."

sn See Chapter l, Section B. 2. c., above.
S38 Fiss, "Against Settlement", supra note 19 at 1078 describes settlement as a process that uaccepts

inequalities of wealth as an integral and legitimate component of the process" and thus reinforces these
dispartities.



opportunity to contribute to social change.S39 Hence, the reference to social norms in

mediation tends to counteract the purpose of employment law to redefine the standard of

social justice.s40
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Moreover, where the disputant's ideas about the applicable standards differ, the more

powerful disputant tends to impose bis preferred standard on the other side; in

employment disputes, this will usually be the employer.S41 Thus, the agreement will be

determined by standards that favour the employer over the employee and will reinforce

the economically and structurally strong social position of the employer. This tendency is

detrimental to the purpose of employment law, because wherever employment law IS

designed to bring about a redistribution of opportunities, il is the employee who IS

intended to benefit from the social change.

d. Participation

The state of social justice is defined in a democratic process in which the individual

members of society are grouped according to common characteristics as their social

situation, status, wealth, etc.s,u The resources of society are distributed to its members

according to their belongjng to one of these social groups. Therefore, the social groups

have an interest and - in a democratic society - an entitlement to participate in those

social interactions that influence the definition of social justice. Because mediated

H9 Edelman et a/., supra note 16 at 504 point to the loss of the guidance oflaw that effects the realization of
the goals and values underlying law on a large scale: "To the extent that dispute resolution forums
transform disputes from rights daims ta individual problems, they depoliticize those daims and preclude
future c1aimants from grounding their c1aims in precedent." Abel, Infonnality, at 383 conc1udes that
"only within the legal system can advocates even hope ta pursue the ideal of equal justice in a society
riven by inequalities of c1ass, race and gender and dominated by the power of capital and state. FormaI
law cannot eliminate substantive social equalities, but it can limit their influence. Law is the sole arena
within which unequals can hope to achieve justice."

540 Brunet. supra note 69 at 30 argues that "a radical increase in ADR procedures carries a danger of
reducing the substantive justice produced continuously by the 'guidance function of law' and
occasionally by private attomey-general enforcement of substantive law."

541 See Section 1., above.
54:: Note that the grouping in one society is specific to the subject matter. Thus, individuals who are

members of the same social group in the context of, e.g., housing cao belong to different groups in the
context of employment (For instance, bath employee and employer cao live in rented homes). Even
within a particular subject matter one social group cao he further split. E.g., whereas one employee
belongs to a social majority, another one may belong to a discriminated minority.
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employment settlements reorgarnze the distribution of rights, duties, and resources

between the individual disputants, they also affect the state of social justice. Therefore,

the scope ofpersons who hold a stake in the mediated dispute goes beyond the immediate

disputants and includes the social groups whose members might be affected by the

outeome of the dispute.

Mediation does not structurally provide for the participation of affected groups,543 and is

therefore structuraIly incapable of supporting the improvement of social justice. The

proeess does not offer a mechanism that secures the appropriate identification of affected

persons, the announcement of the emergence and the scope of the dispute to these

persons, the consideration of their interests, and their inclusion in the Mediation process.

Rather, the structure of mediation discourages the participation of persons or groups that

have a stake but are not immediately involved in the dispute. Mediation is directed

towards an agreement between aIl disputants on the total range of disputed issues. The

inclusion of affected persons complicates the finding of an agreement in mediation,

because the broadened range of issues is more difficult to accommodate in a settlement,

and the increased number of participants increases the risk of dissent among the

disputants and thus of the failure of Mediation. Therefore, Mediation is likely to exclude

affected persons from the dispute resolution and leave their interests unconsidered in the

mediated settlement.

Moreover, Mediation affects not only the state of justice in society at large, but also the

distribution of resources and opportunities on a smaller scale, e.g., in the enterprise.

Employment disputes often result in an agreement between the employer and the

employee about the allocation of specifie resources. This allocation is likely to affect the

position of other employees in the entetprise. Where a divisible resource is in dispute, the

allocation of a specific part of the resource to the disputing employee is likely to affect the

share of the other employees. If the dispute is about a unique resource, the allocation to

the disputant is Iikely to result in the loss of the resource for another employee, or in a

S4l See Chapter 1, Section B. 3., above.



loss of the chance to have the resource aIlocated to him.soW For a just distribution of the

resources within the enterprise, the interests of ail affected persons have to be considered

and weighed against each other. However, mediation structurally discourages the

participation of these affected persans or the consideration of their concems and interests

in the dispute. Therefore, it is unsuitable to bring about justice in the enterprise.
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4. Efficiency

Mediation is generally promoted as an efficient dispute resolution process. SoCS The

assessment of efficiency depends on the process with which mediation is compared.

Mostly, mediation is evaluated in relation to court litigation. Here it is said to consume

less of the disputants' and of the society's resources than the resolution of the dispute in a

public court.S~6 Although it has been argued that the efficiency gains through mediation

are limited,547 mediation finnly enjoys the reputation in the business and ADR

communities to be an effective means to save on dispute resolution costs.

Dispute resolution costs are a part of the total costs of an enterprise; they are also a part of

the costs the society bears for the organization of social transactions. Savings on dispute

resolution costs make resources available for other tasks of the enterprise or of the

~ Silver, supra note 16 at 579 recognizes that u even a mediated resolution of an individual complaint may
have negative repercussions for nonparties. For example, a resolution that guaranteed an individual
victim of alleged sex discrimination the next available supervisor position would mean that other
persons, perhaps equally or even more qualified, would not receive a position that they might have
attained but for the mediated agreement." See aIso supra note 163.

S4S See, e.g., Silver, supra note 16 at 527.
S46 See, e.g., ShavelI, supra note 22 at 21.
S47 McEwen, "Note", supra note 186 at 156 refers to evidence from empiricaI research to this result.

Weinstein, supra note 257 at 6 emphasizes that "[c]ourts ... are designed to he inexpensive to litigants"
while private dispute resolution is not subsidized. However, this argument leaves unconsidered the costs
of dispute resolution that occur outside the court, e.g., the cost for representation. Yarkon, supra note
143 at 171 reports the cost to the defendant in typical discrimination litigation ta he "in the range of $
75,000 to $ 100,000". The claimant in such cases, too, faces a significant imancial burden: "Even in
contingency fee arrangements, typicaI employee out-of-pocket Iitigation costs may he $ 5,000 to
20,000."
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society. Thereby they can improve the efficiency of the enterprise and of society at large

and thus support the respective goal of employment law.s"s

The cost of mediation and thus the efficiency of the process is influenced by the range of

participants in the process and the confidentiality of the outcome,s49 by the degree to

\vhich facts are determined and nonns observed,s50 by the kind and quality of professional

services employed,ssl and by the degree of formality with which the process must

comply.552 These factors will be discussed in this section.

a. Participation and Confidentiality

The restriction of participation and disputed issues in mediation to those of the immediate

disputantsSS3 is an important potential to keep disputing costs at a low level. An increased

number of disputants is likely to prolong the mediation process, thus increasing the cost

of the dispute resolution. A prolongation of the process will raise the level of fees for the

mediator and for the representatives; it will also generate a higher loss of working hours

for the participation of the employee and the employer in the process. Similarly, a

broadened range of issues and interests to be considered is likely to have an increasing

effect on the dispute resolution costs: it will take more time and resources to draft an

agreement that is responsive to a great number of concems. Moreover, an increase in the

number of participants is likely to increase the number of representatives and thereby the

total cost of representation in the resolution of a dispute. Therefore, mediation with its

limited participation is likely to contribute to the efficiency of the enterprise by holding

down disputing costS.5S
4

5~8 Not only the direct cost of dispute resolution affects the efficiency of the enterprise. Mediation is often
reported ta increase the employees' job satisfaction and thus to boost productivity. See Bishop, supra
note 5 at Il; Singer, Sett/ing, supra note 3 at 100.

~9 See Section a., below.
sso See Section b., below.
55l See Section c.• below.
m See Section d., below.
m See Chapter 1. Section B. 3., above.
SS4 McEwen, "Note", supra note 186 at 157 points out that at least sorne of the costs savings may he

achieved at the expense of the quality of mediation: "Many mediation advocates would argue that ta
involve parties and consider issues in depth, mediation should take longer than perfunctory court
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However, Mediation May have the effect of increasing disputing costs at a broader level.

Because of the confidentiality of mediation/55 mediated settlements and the standards

according to which they have been shaped are generally not communicated to social

groups whose members may be in similar positions as the disputants. Therefore,

confidential mediated settlements do not provide guidance or reference points for disputes

potentially arising from similar factual situations. Such a guiding and reference function

could avoid disputes of similarly situated disputants. A potential disputant might be

discouraged to initiate a dispute by the rejection of a claim similar to his own in the

previous Mediation because he expects a similar outcome in bis dispute. In addition to the

avoidance effect, the guiding function cao also lower the cost of an existing dispute. The

previous outcome May work as an external standard, making it easier for the disputants to

conclude an agreement on similar tenns. The lack of public communication of mediated

settlements deprives future disputants and the society of the benefit ofthis standard.556

b. Fact Determination and Norm Orientation

The determination of the factual situation from which a dispute emerges can give rise to a

significant part of the total costs of dispute resolution. Therefore, the limited fact

detennination in mediationSS7 tends to contribute to a low cost of dispute resolution in this

process.

Fact determination can be a costly venture. Facts that are directly accessible to a disputant

have to be gathered, filed, and prepared for presentation in the dispute resolution process.

Additional information has to be acquired from third persons who are likely to ask for

compensation for the disclosure of internai material and for their effort to process the

included information. The production of documents can consume extensive resources.

Furthermore, the gathering and procession of information can take a great amount of time,

hearings or lawyer-to-lawyer negotiation. When Mediation operates under lime-pressures, in contrast, it
May not need party needs and MaY increase pressures to settle."

sss See Chapter 1, Section B. 1., above.
SS6 See Brunet, supra note 69 at 23 - 24. Antakï, supra note 75 notes that "la règle de droit deviendrait

désuète et le nombre de recours judiciaires augmenterait à cause de l'atrophie de la référence sociale...
SS7 See Chapter l, Section B. 2. a., above.
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use up capacity for work that is missing for other tasks, and often it requires the

ernployment of skills of highly remunerated specialists.

In Mediation, the detennination of the facts underlying the dispute tends to be limited to

the essential facts. Extensive discovery of the total situation from which the dispute

emerges is discouraged; disputants May be asked, but cao not be compelled, to provide

additional infonnation. There is no requirement to prove alleged facts. Generally, the

disclosure of facts is lirnited to infonnation that is readily available for the disputants.

Thus the generation ofhigh costs for factual discovery is avoided.sS8

Furthennore, the kind of nonns according to which the dispute is settled in mediation cao

have an impact on the cost of Mediation. The application and interpretation of highly

technical nonns requires expertise in this field. The disputants themselves are not likely to

have this expertise; they depend on the employment of specialized aid which tends to

generate high costs. On the other hand, where the selected nonns are characterized by

community standards and common sense, the need for specialized representation is

decreased, and costs cao be avoided. Mediation structurally discourages the use of­

highly technical - legal standards and rather promotes the settlement of the dispute

according to social standards,SS9 reducing the need for specialized representation. Thus it

tends to decrease the cost of representation and supports an efficient settlement of the

dispute.

c. Representation and Mediator Services

A significant part of the cost of dispute resolution is incurred by representation. It

involves the sometimes time-intensive employment of agents for the preparation of the

dispute, and the participation of these agents in the process. In Mediation, the costs of

SSS However, Brune~ supra note 69 al 41 points to a possible adverse eiTect of the voluntary fact
determination in Mediation if one disputant is not satisfied with the degree to which facts have been
determined: U[T]he lack of a method to compel critical information may cause the dispute ... to he
continued in the court system by a disputan~ who perceives tbe need for information, and knows
relevant information can he obtained readily through compulsion·~. In this case mediation would he not
more than a prelude to litigation, and thus ooly add to the costs of the resolution of the dispute.

5S'l See Chapter 1, Section B. 2. c., above.
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representation can be reduced; however, savings may come at the expense of the quality

of representation.

Mediation emphasizes the direct participation of the disputants.560 Where the disputants

are not represented in the process, the spending of resources for representation will be

avoided or at least reduced. In such a case, the disputants may still consult advisors

outside of the actual mediation process; such a consultation will provoke costs, but at a

considerably smaller Ievel than full representation in the process would generate.

Where the disputants are represented by agents in the mediation process, the cost of

representation depends on the amount ofwork and the time invested by the agents, as weil

as on the qualification of the agents. Because of its limited determination of facts561 and

the infonnal nonn-orientation,562 mediation cao decrease the amount of work and time to

he invested and thus to lower the cost of representation. AIso, the process poses no

requirements for the qualification of agents.563 Therefore, the selection of agents is not

restricted to a community of highly specialized professionals who, because of their

extensive training and the demand for their services, commonly command high

compensation. Disputants can choose a less specialized represeotative and thus save costs

on representation. However, specialization structurally enhances the quality of

representation, and consequentially increases the disputant's ability to introduce his ideas

in the mediation process and the reflection of bis position in the mediated settlement.

Hence, savings in representation cast are likely to be traded against the quality of

representation.

A further part of the mediation cost is generated by the mediator's fees. In this regard, the

same arguments apply that have been raised for the cost of representation. The fees will

be dependent on the time and the amount of work invested by the mediator ioto the

560 See Chapter 1, Section B. 2. b., above.
Sbl See Chapter 1, Section B. 2. a., above.
S62 See Chapter 1, Section B. 2. c., above.
S63 Sec Chapter 1, Section B. 2. b., above.



resolution of the dispute.sM Also, the level of fees might depend on the mediator's

qualification and the quality ofhis services.565 Therefore, the reduction of the costs for the

compensation of the mediator is likely to be associated with a decrease in the quality of

the mediation.
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d. Informality

The level of fonnality ofa dispute resolution process can have an impact on the efficiency

of the process. A formai process is characterized by a certain density of requirements

regarding its organization and operation. These requirements are likely to generate costs

for their realization, coordination and control.

Dispute resolution processes cao be subject to prescriptions regarding their organizational

structure. They may be required to operate in specifie bureaucratie or hierarchical

arrangements, providing clear responsibilities for the internai division of tasks and

externai accountability. The increase of bureaucracy and hierarchy tends to increase the

operation costs of the dispute resolution service. Regulations may aiso establish a body

that controls and coordinates the provision of the dispute resolution service in question.

The establishment of such a body and its operation have to be financed, a task that is

likely ta be fuifilled by those who cali on the dispute resolution service that is subject to

control and coordination by the body. Therefore, the regulation of a process is likely to

increase the costs ofdispute resolution employing it.

Mediation is widely free from organizational requirements.566 Unrestricted by legai or

customary restrictions, mediators cao operate their services in the way they see most

suitable for their task. Because they eam their living with mediation and/or are stand in

competition with other dispute resolution providers, they will tend to include efficiency

S64 The rime and amount of Mediator work tends to differ according to the intensity of the facilitative
interventions employed by the Mediator. This intensity depends on the mediator's procedural concept;
see Chapter 1, Section B. 4., above. Thus, the disputants cao influence the amount of Mediator fees
incurred by their Mediation by choosing a Mediator according to the intensity of the mediator's
facilitation.

565 See Cbapter l, Section B. 5. c., above.
S66 See Chapter l, Section B. 2., above.
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considerations in the organization of their services. This will keep the operation costs at a

low level. This cost advantage can he forwarded to the clients of these services, and is

therefore likely to be reflected in the cost ofMediation for the disputants.

Likewise, the regulation of the operation and the procedure of dispute resolution entails

costs, tirst for the introduction of the regulation and second for its coordination and the

control of compliance with it. Since Mediation is widely free from such regulations,s67

there are no fonnality costs to pass on to the disputants; the dispute resolution costs tend

not to increase in this respect.

Sorne mediators are affiliated with associations that develop a certain level of self­

regulation and represent their members towards the public. The operation of such an

association will generate costs that are likely to be passed on to the clients of the

mediators. Similarly, where the operation of a free mediation service is supervised or

administrated by an agency or association, the exercised coordination and control will

tend to increase the costs for the disputants. However, these increases are likely to be

balanced or reversed, e.g., by a concentration of resources or by advertising or lobbying

effects of the association. These effects tend to increase the efficiency of the operation of

the dispute resolution service. Even where these efficiency advantages are not affected,

the voluntariness of the membership in the association and the subjection to the

supervision, in connection with the competition of unaffiliated or unsupervised mediators,

will tcnd to keep the increase at a low leveI.

5. "uman Relations

The human relations in the employment relationship are not typically characterized by a

high degree of amenability. The organizationai structure of employment and the power

differential between the employment parties, together with the reality of a strong

competition on the job market, tend to establish a state of human relations in the

workplace that is marked by a high degree of adversariness between employer and

567 See Cbapter 1, Section B. 2., above.



employee and by a certain distrustful tension arnong employees. These conflicting

attitudes tend to hinder free communication in the workplace. The lack of communication

prevents employer and employees from acquiring infonnation about the situation of the

other side, of their interests and needs, and therefore possibly from understanding the

other side's preferences, opinions, and the demands resulting from them. Without sorne

mutual understanding, these claims are likely to be perceived as not justified and selfish;

this perception of selfishness, in turn, tends to reinforce an adversariai attitude towards

the other side.
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Employment Mediation enters with the promise to enhance the human relations in the

workplace. The proposed means to bring about this change is to start communication

between the employment parties. The mediator's facilitation, it is argued, will give the

disputants the opportunity to expIain the interests and needs that are behind their claims,

and thus enable the other side to understand the situation.568 According to the concept of

mediation, this understanding generates mutual trust and thus transforms adversarial

attitudes into cooperative ones.S69 These positive attitudes are supposed to durably

improve the workplace atmosphere. Furthennore, in the mediated settlement the

disputants themselves design the continuity oftheir relationship. This cooperative conduct

in mediation is supposed to continue in a cooperative pattern in the operation of

employment and in an increased sense ofresponsibility for the employment relationship.

Mediation has sorne potential to enhance the communication between the disputants and

may thus tend to bring them closer to an appreciation of the foundation of the other side's

c1aim in the dispute. However, other factors suggest that mediation does not necessarily

enhance the workplace atmosphere.s7o Moreover, it is questionable whether the

enhancement of communication and the gain in mutual understanding in the mediation

S68 Rogers & McEwen, Mediation, supra note 8 al 10.
S69 In contrast, Sander, "Varieties", supra note Il at 122 notes that disputes usually are accompanied by an

adversarial annosphere between the disputants; therefore, mediation may fail to foster communication
"if the parties have become too entrenched in their respective positions."

570 The potential ofmediation to foster a communicative attitude is discussed in Section a., below.
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process are sufficient to bring about an improvement in the human relations in the

workplace.571 These issues will be discussed in this section.

a. Mediation Cbaracteristics

The potential ofMediation to enhance the communication between the disputants and thus

to irnprove the human relationship between them is mainly a fonction of the mediator's

facilitation. sn It is also affected by the privacy and voluntariness of the process,573 as weil

as by scope ofparticipants in the resolution ofa dispute. 1 will explore these factors in this

section. S74

(1) Facilitation

It is the function of the Mediator to facilitate the negotiations between the disputants and

to lead them towards a settlement on their own.57S As a neutral and impartial outsider of

the dispute, he cao generate in the disputants a readiness to make concessions and direct

their dispute resolution efforts towards a rather cooperative mode.576 He can show the

disputants cooperative alternatives to come to a settlement and thus break down their

competitive attitude,sn or diminish the risk for the disputants to disclose information by

functioning as an information pool and tiller, transferring only that information that is

likely to bring about a settlement.578 With these - exemplary - interventions the mediator

can remove communication obstacles in the dispute resolution process.

S71 The connection between communication in mediation and workplace relations is discussed in Section b.,
below.

sn See Section (1), below.
sn See Section (2), below.
S74 See Section (3), below.
S75 See Chapter 1, Section B. 5. a., above.
576 Breidenbach, Mediation, supra note 25 al 98.
S77 Breidenbach, Mediation, supra note 25 at 98. Susskind & Cruikshank, supra note 24 at 146, speak of

"inventing options".
578 Breidenbach, Mediation, supra note 25 at 98 and al 157 refers to the importance of "caucussing" in this

regard.
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The confidentiality of mediationS79 may enhance the communication between the

disputants. It guarantees that the infonnation the disputants disclose in mediation will not

be transmitted to persons outside the dispute or to the public without the consent of the

disputant. This security prevents the disputants from negative effects of disclosure of

information that is sensitive for business reasons or that a disputant does not want to be

made public for personal reasons. The exclusion of this negative effect of disclosure may

increase the readiness of the disputants to provide the other side with infonnation they

would not have disclosed otherwise.

An improvement of the communication between the disputants might be prompted by the

voluntariness of the participation in mediation.sao The absence of compulsion to

participate raises the probability that the disputants freely and voluntarily choose

mediation as the forum to settle their dispute. Therefore they tend to enter the process

with a readiness to accept the rules of mediation and to support the mediator's efforts to

bring about a settlement. They may be prepared at the beginning of mediation to take up

communication with their counterpart, or their readiness to communicate might be

brought about by me mediator's facilitative efforts.

However, the disputants' participation does not always reflect their free and voluntary

choice. A disputant may be prompted to setde the dispute in mediation by a pre-dispute

agreement to mediate employment disputes that he now regrets, or he may be subject to

pressure to enter or continue to participate in the mediation process. In such cases, the

disputant's attitude to dispute resolution in mediation is not likely to be characterized by a

readiness to support the process by increasing his effort to communicate.

The doubts raised with regard to the voluntariness of participation are also valid for the

consensual character of a settlement.s81 Consent of both disputants to the mediated

S79 See Chapter 1, Section B. 1., above.
580 See Chapter 1, Section B. 1., above.
S81 See Chapter 1, Section B. 4., above.
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solution is the main prerequisite for the success of Mediation. Where this consent is

generated by the disputants' satisfaction with the outcome, it can lead to a decrease of

conflict potential in the workplace and thus contribute to the improvement of the human

relations. However, consent to a settlement in Mediation is not a safe indicator for a

disputant's satisfaction with the outcome, because the agreement may be induced by

manipulation of the disputant or by settlement pressure. A settlement that is not perceived

as fair by one disputant is not suitable to generate a positive attitude to the other disputant,

and therefore fails to enhance the workplace atmosphere.

(3) Participation

Mediation structurally invites only the immediate disputants to take part in the dispute

resolution. s82 Concerned social groups and persons can not influence the settlement; their

interests and concerns are not likely to be taken into consideration. The tenns of a

settlement May in fact favour a disputant at the expense of persons who are not invited to

participate in drafting the settlement. Thus, an employee May, in a settlement, secure the

allocation of resources to himself, thereby diminishing or excluding the chances of other

employees to benefit from these resources.S8J Such a situation is likely to raise

resentments and in the workplace and diminish solidarity between employees. Thus, it is

likely the workplace atmosphere will deteriorate rather than human relations will be

enhanced.

b. Communication and the Improvement of Human Relations

Mediation can enhance the communication in the dispute resolution process.S84 If and how

this improvement can he perpetuated in the day-to-day reality of the workplace depends

on the inclusion of communicative structures and patterns in the substance of the

mediated settlement and on the realization of the settlement terms in the operation of

employment. But even where improved communication in Mediation can be transferred

m See Chapter 1, Section B. 3., above.
S83 See Section 3. d., above.
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ioto an improved communication structure in the workplace, it is doubtful whether in this

improvement is structurally capable of fundamentally and lastingly enhancing the

workplace atmosphere.

The lack of communication is a factor for the reinforcement of adversarial attitudes and

their consequences for the workplace atmosphere that can be diminished or even

eliminated by the enhancement of communication and the development of cooperative

attitudes.585 However, the elimination of this reinforcing factor does not eliminate the

sources of adversarial and competitive attitudes in the workplace, like the power

differential between the employer and the employee, the structural subordination of the

employee, and the competition between the employees on the job market.

A fundamental improvement of human relations by the eradication of adversarial attitudes

and establishment of cooperative structures in the workplace can ooly be effective where

the sources for these negative attitudes are eliminated and the organizational structure

employment is constructed in a truly cooperative arrangement. Empl0Yment Mediation

has not been introduced - and does not intend - to bring about this fundamental change in

the economic and political structure of modem industrial societies, and would not be

capable of achieving this goal.

c. Consequences for the Suitability of Mediation in Employment Disputes

Having identified the effects of Mediation on the various concepts underlying

employment law and on the functions of these legal provisions, it is now possible to

reassign conceptual and functional features to the different elements of the legal

organization of employment. Thus the impact of mediation on particular elements of

employment law will become clear, and the suitability of Mediation cao be assessed

according to the effects of the process on disputes that are govemed by the legal provision

in question.

5114 See Section a., above.
5S5 Singer, Settling. supra note 3 at 98.
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In this section, 1 will tirst conclude the analysis of the preceding sections with an

evaluation of Mediation for the resolution of disputes that are govemed by contraetual

employment law,586 followed by an assessment of Mediation for disputes involving

regulatory provisions.587 The section will end with a note on the suitability of Mediation

for disputes that are govemed by a combination ofcontractual and regulatory elements.5gg

1. Contractual EmploymeDt Law

Under a legal perspective, the suitability of Mediation for employment disputes under a

contractual scheme depends on its compatibility with the rationale of contractual

employment,589 as weil as on its potential to foster the functions of the contractual

scheme.59O After exploring these different aspects 1will summarize the findings.591

3. Rationale

Contractual employment law is dominated by the unitary perspective.592 Mediation is to a

large degree compatible with this perspective, because the structural features of Mediation

are to a great extent congruent with the factors that support the unitary view on

employment law.593 The infonnality ofmediation provides the flexibility that is necessary

ta maximize the efficiency of the enterprise and of the society at large, and the process'

emphasis on cooperation between the disputants supports the teamwork of employer and

employee that is required to achieve the mutual efficiency goal. On the other hand,

mediation tends ta restrict the employer's discretion in the operation of employment and

thus contradicts the unitary view. Therefore, Mediation is conceptually ta a large degree,

but not completely, suitable for the resolution of employment disputes that are governed

by contractual employment law.

S86 See Section 1., below.
S87 See Section 2., below.
S88 See Section 3., below.
S89 See Section a., below.
S90 See Section b., below.
591 See Section c., below.
59:! See Chapter 2, Section B. 2., above.
593 See Section A. 1., above.
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The primary function of contractual employment law is to support the employment

parties' strive for a maximum of efficiency of the enterprise.594 Mediation supports this

function with the minirnization ofdispute resolution costs and time through the restriction

of the range of disputants, the limited expenditure in factual determinations and the use of

non-technical nonns, the waiver of the requirement of representation, and its informai

organization and operation.S9S Thus mediation contributes to the reduction of the overall

expenses of the enterprise and thereby fosters an efficient operation of the enterprise.

Gther social consequences of contractual employment law are merely side-effects of the

striving for efficiency.596 Therefore, the social effects of Mediation are not determinative

for the assessment of the process' suitability for contractual employment disputes.

Nevertheless, mediation supports contractual employment in this regard too, because the

social reality established by the unregulated scheme tends to continue in Mediation. The

power difference in employment is legitimized by the parties' different contributions to

the economic product. This proportion is reflected by the disputing power relation in

mediation;597 therefore, Mediation supports the power balance established by the

contractual employment law. The degree of the guarantee of the employee's rights in the

workplace depends on the power relation on the labour market.598 In Mediation, there is a

similar connection: the dispute power relation determines the realization of individual

rights.599 The social distribution of advantages and opportunities is not a separate concem

of contractual employment law, but only a function of the economic activities of the

different members of society.600 This indifference is reflected in mediation's lack of

structural mechanisms to directly influence the state of social justice.601 Contract law does

not aim at good human relations, but welcomes them because of their positive effects on

S9.S See Chapter 1, Section B. 3., above.
S9S See Section B. 4., above.
S% See Chapter 1, Section B. 3., above.
597 See Section 1. a. (2), above.
598 See Chapter 1, Section B. 3., above.
59'< See Section B. 2., above.
600 See Chapter 1, Section B. 3., above.



the efficiency of employment.602 Mediation has a significant potential to enhance human

relations and thus assists the irnprovement of efficiency.603
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Because of its support of the functions of contractual ernployment law, mediation is in

practice suitable for the resolution of employment disputes that are governed by the

contractuaI scheme.

c. Summary

The concept and the structure of mediation are highly compatible with the rationale that

underlies contractual ernployment.604 Furthermore, rnediation reflects and reinforces the

social reality established and promoted by contractual employment law.60S Therefore,

under a legaI point of view mediation is to a large degree suitable for the resolution of

disputes that arise under the contractual scheme.

2. Employment Regulations

The primary rationale of employment regulations is to provide the employee with a

protection that he be considered as moraUy entitled to and that he needs because of his

ioferior power on the labour market, but does not enjoy under contractual employment

law. To guaraotee the effect of this protection, employment regulations are generally

designed as mandatory provisions.606 An agreement that does not fulfill the regulatory

provisions is oot legally enforceable. It could be argued that the legal invalidity of such an

agreement prevents the loss of legal protection for the employee. Il is true that an invalid

agreement does not preclude the employee from seeking a new and legally valid solution

of the dispute which ensures that he cao enjoy the full protection provided by the

employment Iaw. However, to sorne extent the danger remaios that even an iovalid

agreement will be adhered to by the disputants: the employee might oot know about the

bOl See Section B. 3., above.
6O:! See Chapter l, Section B. 3., above.
603 See Section B. 5., above.
604 See Section 3., above.
60S See Section b., above.
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protection the law provides, or he might waive the pursuit of his right in order to retain

his employment, or he might not dispose of the necessary means for another attempt to

resolve the dispute.607 Thus even invalid agreements can gain a substantive force and in

fact design the employment relationship.

Mediation generally insists on the freedom of the disputants to select on their own the

norms and standards that shaH govem the settlement of their dispute.608 Thus, it fails to

acknowledge in principle the binding authority of employment regulations. Even where

the employment regulations are selected as the governing standard, mediation does not

provide the structural mechanisms to ensure that the legal provisions are applied

correctly. Therefore, it threatens to bring about an agreement between the disputants that

is not legally enforceable.609 If mediation results in such an invalid settlement, it provides

the solution with an appearance of legitimacy, and thus poses an additional obstacle to the

further pursuit of the employee's right: an invalid settlement is more likely to he applied

in the employment reality if it results from the mediation of the dispute than if it is

concluded in unassisted negotiations between employee and employer.610 Therefore,

mediation is not capable of ensuring compliance with employment regulations. This

incapability speaks against its suitability for disputes govemed by employment

regulations.611

606 See Chapter 2, Section C. 2., above.
(Â)7 Edelman et al., supra note 16 at 497 point out that employers often "encourage employees to use

internaI complaint procedures in an attempt to satisfy complainants and to insulate the employer from
lawsuits, liability, and intervention by regulatory agencies."

608 See Chapter l, Section B. 2. C., above.
609 See Stallworth, supra note 456 at 19. Generally, mediated settlements are enforceable as contracts. See

Rogers & McEwen, Mediation, supra note 8 at 197 - 200; Rogers & McEwen, Supplement, supra note
199 at 48 - 49. Contracts are unenforceable ifthey infringe public policy or mandatory law. The same is
therefore true for mediated agreements.

610 Silver, supra note 16 at 575: "If an agreement between the complainant and the respondent is
consensual, ooncoerced, and thus acceptable to bath parties, there arguably will be a greater likelihood
of compliance with its terms."

611 Silver, supra oote 16 at 541 fmds that the thrust of Mediation "is not to bring the employer ... ioto
compliance with the civil rights laws; rather it seeks to fmd a solution that is mutually agreeable to the
complainant and respondent, regardless of whether the solution would constitute full compliance with
the applicable laws." Desmarais, supra oote 16 at 419 considers Mediation as appropriate in employment
disputes ooly if it does oot abridge the employee protection provided by the "ordre public sodar.



• Chapter 3: The Suitability of Mediation for Employment Disputes 142

•

However, the appropriateness of a dispute resolution process cao not only be assessed by

its compliance with the letter of the legal provisions~ but also by its capability of fostering

the purpose of the law.612 Therefore~ to evaluate the suitability of mediation for the

resolution of disputes that are govemed by regulated employment law~ the process will be

considered in the light of the conceptual rationale613 and of the practical function614 of

employment regulations prohibiting discrimination~61sproviding employment standards~616

and prohibiting unjust dismissal~617 and a summary of the findings for the regulations in

question will be given.618

a. Anti-discriminatioD Regulations

(1) Rationale

Regulations prohibiting discrimination in employment are deterrnined by the rights

perspective on employment law that is based on the concept of fundamental rights as a

moral absolute and on the guarantee of these rights for the individual in the workplace.619

Mediation contradicts this perspective, because it does not prevent the violation and

alienation of fundamental rightS.620 Il does not recognize the validity of absolutes and~

consequentially, does not acknowledge in principle the authoritative character of

fundamental rights. The process' emphasis on compromise is likely to curtail protected

rights. The voluntariness of Mediation is incompatible with the necessary enforcement of

61:! Silver, supra note 16 at 520 holds that "strict compliance with the law will best serve the interest of
justice in most circumstances. But., even those who generally equate justice with conformity to the lener
of the law will recognize certain circumstances in which strict compliance may oot ultimately achieve
the desired goal. If there is a strong majoritarian resistance to full compliance with the law, a
compromise solution - even one falling short of full compliance - might he preferable." ln principle,
however, u any compromise is inherently less just than attaining the ideal" (emphasis in original). For the
rejection of compromise as uojust see also Fiss, "Against Settlement", supra note 19 al 1085 - 1086.

613 See Sections (1) orthe Sections a., b., and c., below.
614 See Sections (2) orthe Sections a., b., and c., below.
615See Section a., below.
(,16 See Section b., below.
617 See Section c., below.
618 See Sections (3) of the Sections a., b., and c., below.
619 See Chapter 2, Section C. 2. a. (2), above.
6:!O See Section A. 2., above.
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rights. Therefore~ Mediation is conceptually not suitable for the resolution of employment

disputes that are governed by anti-discrimination regulations.

(2) Function

For the extinction of discriminatory practices ln individual cases, anti-discrimination

regulations aim at the realization of the individual's rights.62 1 Mediation is not suited to

guarantee the realization of individual rightS.621 Conceptually, it rejects the binding

authority of legal rights. Moreover, the limited expenditure in the detennination of the

facts underlying a dispute hinders the correct application of legal provisions.623 The

process does not eosure that the employee disposes of qualified assistance that controls

and guards the settlement as to its compliance with the law.

The regulations are also directed at the eradication of discrimination in society at large,

i.e., at the enhancement of the state of social justice.6z4 Mediation does not provide the

mechanisms for exercising a specifie influence on the state of social relations,625 and is

therefore not suitable to foster the improvement of justice in the society.626 Its

confidentiality hinders the detection ofdiscriminatory patterns in society,627 and its lack of

6::!1 See Chapter 2, Section C. 2. a. (3), above.
6::!2 See Section B. 2., above.
6~ Edwards, supra note 244 at 680 sees ADR as potentially suited to resolve those employment

discrimination cases that do not present unresolved questions of law: "Many employment discrimination
cases are highly fact-bound and cao be resolved by applying established principles oflaw." However, he
does not consider the capability ofADR techniques of detennining the facts underlying a dispute.

624 See Chapter 2, Section C. 2. a. (3), above.
62S See Section B. 3., above.
626 Mediation as an individual process is unsuited for the eradication of discrimination because "[s]ystemic

discrimination requires systemic remedies." Abella, supra note 362 at 9. Silver, supra note 16 at 523
states that the use of voluntary dispute resolution procedures by complaint handling agencies had proven
detrimental to the eradication of discrimination in employment, because discrimination can not be
viewed as Ua series of isolated events, due primarily to the ill will of sorne identifiable individuals or
organizations" but is "a fare more complex and pervasive problem than bad been thought previously".

617 However, specially in discrimination disputes mediation is often employed because of its confidentiality.
Menkel-Meadow, "Whose Dispute", supra note 26 at 2695 argues that in employment discrimination
cases the secrecy interests of the employment parties should prevail over the society's disclosure înterest.
In principle, she argues, "certain settlements so implicate the interests of those beyond the disputes that
sorne ·public' exposure of such cases may be a necessary pan of our democratic process", but
h[e]rnployment discrimination cases, which sorne see as important 'public interest' cases that should he
'tried' in public are, to many victims of employment discrimination, cases that they want very much
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formaI control and coordination prevents the communication and social cooperation that

is required to counteract negative patterns and bring about specific changes in social

relations.628

Anti-discrimination regulations pursue a change of the power relation in employment to

the benefit of the employee as the potential victim ofdiscrimination by the employer.629 In

contrast~ Mediation threatens to reinforce the power balance under an unregulated

scheme.630 Because of his superior resources~ the employer enjoys a disputing power

advantage in mediation. Mediation lacks structural mechanisms to prevent the power

difference to detennine the substance of the mediated settlement. Therefore, the superior

power of the employer is likely to be continued in the workplace.

Although anti-discrimination regulations May have effects on the efficiency of the

enterprise and on the state of human relations in the workplace~ they do not specifically

aim at an improvement of these factors.63 1
Therefore~ the capacity of Mediation to

positively influence both efficiency632 and human relations633 does not increase its

suitability for the resolution ofdiscrimination disputes.

Because it is in contradiction with of the functions of anti-discrimination regulations~

mediation is in practice unsuitable for the resolution of employment discrimination

disputes.

constrained to private settlements for fear of exposure of complicated employment records and history."
The same argument is made by Yarkon, supra note 143 at 169 - 170.

6~1l Bond. supra note 6 at 21 points to concems that "mediation does not do enough to set appropriate
standards for conduct in the workplace." Silver. supra note 16 at 540 holds Mediation unsuitable for the
resolution of discrimination disputes because "resolving cases through Mediation ... is much like putting
out small brush rireS without ascertaining what is causing those rues.... When cases are resolved ad hoc.
there is the risk that the individual complaints are not merely a collection of unrelated happenings, but
rather suggest a larger, deeper problem that warrants close and careful attention and concerted action."

6::9 See Chapter 2, Section C. 2. a. (3), above.
630 See Section B. 1., above. Ramm, supra note 360 at 518 discusses the chances of eradicating

discrimination without employing the authoritative power of the state. He states that .. [s]ocial protection
of discriminatees by the institutions of self-help therefore meets the naturaI barriers of a democratic
system: the interests. opinions and prejudices of the majority. These institutions are insufficient for the
protection of minorities."

631 See Chapter 2, Section C. 2. a. (3). above.
63:: See Section B. 4.• above.
633 See Section B. 5.• above.
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Mediation is conceptually incompatible with the rationale that underlies employment

regulations prohibiting discrimination.6J4 Furthennore, mediation does not support the

changes in the social reality that these regulations intend to bring about.635 Therefore,

from a legal perspective, mediation is not suitable for the resolution of disputes about

employment discrimination.636

b. Employment Standards Regulations

(1) Rationale

Regulations establishing minimum employment conditions are dominated by the pluralist

perspective that sees employment law as the expression of the social balance of the

employment parties' interests.637 Mediation is inconsistent with this perspective638 because

it does not accept the social balance of interests as an authoritative standard. Moreover,

the process tends to counteract the social balance because it encourages the deviation

from the model outcome of dispute resolution provided by employment law as the basis

for the large-scale balance of interests. I15 individualistic participation contradicts the

democratic process in which the appropriate social balance is defined. For these reasons,

mediation is conceptually unsuited to he employed in the resolution of disputes govemed

by empIoyment standards regulations.

(2) Function

Employment standards regulations aim mainly at an increase of the employee's power in

the employment relationship.639 Mediation poses the danger that the superiority of the

634 See Section ( 1), above.
63S See Section (2), above.
636 RaIlUTl, supra note 360 at 523 concludes that "self-belp institutions will mostly give no aid but even

prolong the process ofdeveloping new laws and new behaviour."
637 See Chapter 2, Section C. 2. b. (2), above.
638 See Section A. 3., above.
639 See Chapter 2, Section C. 2. b. (3), above.
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employer's disputing power is continued in the operation of employment.640 Thus it

contradicts the main purpose of the regulations.

These regulations are an important source of employee rights and support the realizarion

of existing rights. At the same rime they pursue a redistribution of resources and

opportunities in the society at large and thus are intended to enhance the state of social

justice.MI These aspirations run the risk of being thwarted by the structural features of

mediation. The process is neither suited to guarantee the realization of individual rights,642

nor does it provide the mechanisms to specifically influence the state of justice in

society.643 Therefore, Mediation is not suitable to foster the aims of the regulations to

guarantee individual rights and improve the social justice.

The improvement of human relations in the workplace is usual1y not a prevalent motive

for the establishment of emploYment standards.644 The possible positive impact of

mediation on the workplace atmosphere64S is at best a welcome side effect; however, it

does not have a detenninative influence on the evaluation of Mediation of disputes about

employment standards. Similarly, emploYment standards regulations are not in the tirst

place intended to foster the efficiency of the enterprise. Efficiency considerations May

play a role in their introduction, but they are overshadowed by the purpose of

guaranteeing individual rights of the employee and redefine the state of justice in

society.646 Mediation' s potential to foster efficiency647 does not therefore determine its

suitability for the resolution ofdisputes about employment standards.

The prevalent purposes of emploYment standards regulations run the risk of being

counteracted in mediation. Therefore, the process is in practice unsuitable for the

resolution ofdisputes that are govemed by these regulations.

640 See Section B. 1., above.
641 See Chapter 2, Section C. 2. b. (3), above.
641 See Section B. 2., above.
643 See Section B. 3., above.
~ See Chapter 2, Section C. 2. b. (3), above.
645 See Section B. 5., above.
646 See Chapter 2, Section C. 2. b. (3), above.
647 See Section B. 4.,above.
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Mediation is conceptually unsuited ta he employed in the resolution of disputes govemed

by employment standards regulations.648 In practice, it poses the danger of frustrating the

main goals of these regulations.6-&9 Therefore, legal considerations suggest that mediation

is not an appropriate process for the resolution ofdisputes about employment standards.

c. Wrongful Dismissal Regulations

(1) Rationale

Employment regulations binding the employer's power to dismiss the employee to the

existence of a just cause are determined by a mixture of the pluralist perspective and the

rights perspective on employment law.650 The structural characteristics of Mediation make

it inconsistent with both perspectives.651 Therefore, mediation is conceptually unsuited for

the resolution ofwrongful dismissal disputes.

(2) Function

Wrongful dismissal regulations intend to increase the power of the employee in the

employment relationship. Thus they shaH establish the conditions for the employee ta be

able ta exercise his individual rights more freely.65:! Mediation is inconsistent with these

purposes, because it reinforces the superiority of the employer's power in the dispute and

in the operation of employment653 and is not suited to guarantee the protection and

realization ofindividual rightS.654

The improvement of the state of social justice is not a prevailing goal of the regulations.

Similarly, they do not aim at an enhancement of efficiency or of the human relations in

648 See Section (1), above.
641l See Section (2), above.
IlSO See Chapter 2, Section C. 2. c. (2), above.
1151 See Sections A. 2. and 3., above.
65:! See Chapter 2, Section C. 2. c. (3), above.
653 See Section B. 1., above.



the enterprise. 655 Therefore, neither the predominantly negative effects of mediation on

efforts to bring about a social change656 nor the potentially positive effects of the process

on efficiency657 and the state of human relations658 are detenninative for the assessment of

mediation in the wrongful dismissal context.
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Mediation threatens to counter the prevalent purposes of wrongful dismissal regulations.

It is therefore in practice inappropriate for the resolution of disputes about wrongful

dismissals.

(3) Summary

Mediation is conceptually inappropriate for the resolution of wrongful dismissal

disputes.659 In practice it threatens to counteract the purposes of the regulations.660

Therefore, from a legal point of view it is unsuitable for the resolution of disputes that are

govemed by wrongful dismissal regulations.

3. Mediation and the Structure of Employment Law

For the resolution of employment disputes that are govemed by a contractual scheme of

employment, the utilization of mediation is legjtimized by the consistency of the process

with the rationale and the purpose of unregulated employment law.661 In contrast,

mediation is unsuited to resolve disputes under employment regulations because it

conceptually contradicts the different rationales of these provisions and practically poses

the threat to counteract their purposes.662 Therefore, a c1ear legal assessment of mediation

654 See Section B. 2., above.
t>S5 See Chapter 2, Section C. 2. c. (3), above.
656 See Section B. 3., above.
657 See Section B. 4., above.
658 See Section B. 5., above.
659 See Section (1), above.
660 See Section (2), above.
6t>1 See Section 1., above.
66~ See Section 2., above. As a consequence, Breidenbach, Mediation, supra note 25 at 252 considers

mediation as unsuited for the resolution ofdisputes whose subject matter is govemed by protective laws.
Antaki, supra note 75 at 142 states that where the purpose of the law is to provide protection to one side
in a dispute, mediation "est possible. .,. mais il s'agit a/ors d'une médiation aggressive et très active qui
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is only possible for disputes that are govemed either by purely contractual employment

law or by a purely regulatory scheme.

However, modem employment law is an amalgam of both contractual and regulatory

elements.663 Employment regulations ooly limit the effects of the contractual scheme on

the employment relationship, but do not eliminate them. The contract of employment

remains the basis of the relationship between employer and employee. Therefore, in

practice there will hardIy ever be a dispute that cao be assigned exclusively to one

employment law element; rather the intenningling of contractual and regulatory

components will be the typical characteristic for employment disputes. Hence, the

suitability of mediation will mostly be a function of the tension between the conflicting

elements.

Ta assess the suitability of mediation in a particular dispute, the legal elements that

govem the issue have to be precisely identified and weighed against each other to identify

their relative importance for the individual case. The kind of legal elements governing the

dispute and their relation ta each other will then detennine the evaluation of Mediation

from a legal perspective.

Where this examination does not render unequivocal results, it is the responsibility of the

disputants, their representatives, and the Mediator to carefully weigh the conflicting

values and goals of employment law, and the functions of the legal provisions for their

importance in the individual dispute. With the intentions of the society as they are

expressed in the respective employment law element in rnind they must then responsibly

decide whether or not to Mediate the employment dispute in question, and design the

process to guarantee the appropriate protection of the employee envisaged by employment

law.

ne peur pas se contenter de techniques de simple conciliation informelle. On doit aussi respecter les
exigences de la protection souhaitée."
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The analysis of employment mediation from a legal perspective supports the scholarly

skepticism against the flowering enthusiasm about this process in the business

community. It shows that the results of Mediation are likely to fall short of the employee

protection that employment law envisages in order to balance the structural inferiority of

the employee in the workplace, and that Mediation tends to frustrate concerted efforts to

bring the reality of social interactions in accord with society's aspirations to guarantee

justice and rights, individual and social welfare. Therefore, it is rightly said that

"[fi]ediation is not the cure-all that the hucksters, the cultists and the happy zealots

among the leamed professions would have us believe".664

Whether it is "a worthwile idea"665 depends on the kind of disputes it is used in, and on

the procedural features it is equipped with. Cases in which employee protection or social

change are not significant purposes of the legal roles governing the dispute might, from a

legal perspective, weil be suited for mediation. Here mediation cao develop its alleged

potentials to save cost and time, and maybe bring the disputants closer to an

understanding ofeach other's views.

In contrast, rnany employment disputes are govemed by legal provisions that recognize

the workers need for protection from the uncontrolled exercise of the employer's power.

Mediation has sorne potential to balance power disparities between the disputants:

representation, the orientation towards the applicable law, appropriate qualification of the

participating professionals, and the exercise of sorne fonn ofpublic control, to name just a

few examples, cao help to check power imbalances and bar their influence on mediated

settlements. However, the more and stronger safeguards are built into Mediation, the less

the process will be capable ofbringing its alleged benefits to bear. Safeguards are costly,

possibly time-consuming, and they tend to bring Mediation closer to the kind of dispute

resolution that it was initially introduced to be ao alternative to. On the other hand, the

6601 Crouch, supra note 1 at 357.
665 Ibid.
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infonnality of the process prevents these safeguards from being effective in every single

mediation. Thus, it is likely that employee protection is the price paid for the economic

savings and psychological gains that mediation promises.

In many ernployment disputes, the purpose of the applicable legal mies goes beyond the

resolution of the individual dispute; the law is intended to change the social distribution

of opportunities and to reshape attitudes in accord with important social goals. Here, too,

there is sorne potential in Mediation to support these objectives: the process could be

opened to persons other than the immediate disputants to have their concems considered;

mediation could be subjected to sorne fonn of public control. Thus, Mediation could be

worked into a system of concerted efforts to bring about the desired social change. But in

this situation, too, these safeguards would run counter to mediation's promise to be fast,

inexpensive, and confidential; and here, too, it is the process' most advertised strength ­

its infonnality - that prevents them from being effective in each and every dispute.

With the consideration of these trade-offs in mind, it appears that a responsible use of

mediation in employment would raise the cost of mediation, decrease the volume of

mediated ernployment disputes, and require the introduction of a mechanism to involve

the public in the operation and control of the process. Thus, mediation may loose sorne of

its appeal from a utilitarian perspective. On the other hand, it may gain a reputation of

producing results that are both individually fair and socially sound. As long as these

social responsibilities continue to be overlooked in the discussion of employment

Mediation as weil as in its actual operation, the warning voices are not to become silent.


