e g ML W4T e g T zvrrh‘Wmarrqv.; -

i iy o
. ——
0}\
.3

o

. - kil SRR
P RN s L v

UNITED KINGDOM/UNITED STATES AIR TRANSPORT AGREEMENT i
OF 1977 AND ITS AMENDMENTS: AN ANALYSIS

2

e et et For

.by

ANJUN JAWAID KHAN
B.Sc. (Avionics); LL.B. (Pakistan)
Diploma in Air & Space Law (McGill University)

A thesis subgdtted to the Faculty of Graduate Studies and
Research, McGill University, in partial fulfillment of
the requirements for the degree of Masters of Laws.

[ "
i

INSTITUTE OF AIR AND SPACE LAW '
McGill University ) ) ' ’ i
Montreal, Quebec ‘ ,
CANADA

-~

© Copyright . October 1983



e i R SR I P

~_c

S pnli2y G ek

P T e UL

RN

[

TO MY WIFE




. ABSTRACT

P )
The first post-wér alr transport agreement -between the
pniied States and United Kingdom was signed in Bermuda on
February 11; 1946. This agreement secame a' model for other
air transport aéreements. The denunciation of this agreement
"in 1976 by the U.K. triggered the signinguof a new agreempnt
on July 23, 1977, which wasAﬁgain to be rejected but in this
instance by the U.S. as a model agreement. A review of the
negotiationg'carried out, the attitudes of the contracting
parties and the subsequent amepdmeﬁts to this new agreemené is

made. D B . —
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ii
RESUME

Le premier accord d'aprés-guerre sur 1é-transport aérien

entré les Etats-Unis et le Rdyaﬁm;»Uni fut le 11 novembre
1946. Cette aqcord servira dé ﬁodéle‘pogr d'autres accords
au niveau du transéort aérien. La dénénciatiﬁn“&e cet accord
,en—1976 par le Royaume Uni-amena la conélusiqﬂ d'un nouvel
accord le 23 juillet 1977, qﬁi fut encore ;ejeté, cependant,

par les Etats-Unis, comme cadre de négotiations.

Un rappel des discussions encourues, des attitudes des

»

) partiéé contractarites et des amendements subséquents au nouvel

accord sera pré&senté& au cours de cette -‘thése.
L -
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INTRODUCTION

A bilateral agreement is the primary instrument for

, formulating international aviation law between the countries

of the world. Because of the significance of the orig;'.nal
Bermuda Agreement of 1946, its denunciation in 1976 was a
particularly important development for' ' international aviafion.
The outcome of the subsequent negotiations was the signing of
a new agreement between the U.K. and the U.S. on July 23, 1977.

This thesis is primarily concerned with the air transport
agreement of 1977, which is generally referred to as Bermuda 2.

The thesis contains six chapters, with the introductory
chapter providing a coverage on the U.K.-~U.S. air tlkranspor~t .
agreement of 1946, and discussing its importance and the
circumstances leading to its denunciation in -1976. °

Chapter II details the exhaustive negotia‘tibné of the

Bermuda 2 agreement, while Chapter III analyses the principal

features of this agreement. In Chapter IV, the evaluation ‘after -

its conclusion by the various interests in the contractincj -
parties is discussed. Chapter V deals with the amendments

resulting from the exchange of notes and protocols, and finally

a conclusion is drawn in Chapter VI.

;‘t
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- from the agreements related to.the,av"iation' ._J.nd_ustry,. Post WOrld
been regulated by a networ}g of bilateral agreements.l' Howevér,

‘ an executlve agreement, concluded betwee,n the United States and

*agreements among nume rous other countr'ies. - " ", . L . ‘

D I IR R <deals e . g dy

. CHAPTER 1

OVERTURE - TO”BERMUDA- II: A REVIEW OF BERMUDA I WITH -
PARTICULAR REFERENCE TO 1960-1976 -

INTRODUCTION S P ’A . , . - .- ?"

- -
. i -

While the Islands of-ﬁermuda mayh.’donjure ‘v'i,s'j;ons of the ’j

mythical Bermuda triangle, its more serious rsignificance emanates

N
§ v e o

War II scheduled Commercial international air ﬂtran5portation has

the~ most important of these ag'reements~"vvzas the Bermuda. Agreement,

~the United Kingdom on February ll 1946. 2 The impact of the Bermuda

agreement on- other bz.laterals was so strong that 1t has been referred

to as the Magna Charta of international aviation 3 _ The Bermuda

)

Agreement subsequently served as .a, model for ‘U. S. and, British air -

A transportation agreements concluded s;nce 194 6‘1 as ygell as. ‘for‘ co B Ej@f

’

en June 22, 1976 t.he British denounced the 1946 Bermuda Agree-

]
Ament contending that it dld not correspond satisfactoril.y to the S ;
g conditxons of 1970s © Under the termskof that agreement ‘air R .\% '
gservme»s could -continue foz: one year after e:Lther country s repudia- - é
’ ;bion Britain s’ denunciation was followed by 12 months of heated ) '
: and frantic negotiations that culmlnatéd in the conc1usion of a / 1

" new agreement' jBermuda 2. 7 g Given the genesis of Bermuda 2, it is

considered necessary firS't ‘to. have regard to. the or;l.ginal Bermuda

1

P

Eqrzeement which has over the years become a Verj.tah],e art:i.cle of.

L)
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faith in the theology of international air trémsport8 and then

to examine the circumstances leading to its denunciation.

<

‘I THE BERMUDA I: A FLEXIBLE MODUS VIVENDI

A. The Bermuda Compromise

It was due to failure of thé Chicago Conference to reach a

multilateral happroach to civil aviation that the British and
American Governments met at Bermuda in 1946 to work out a bilateral
system 1n the, ’postwar per:Lod.9 Although the delegates had come to
B‘etrmuda merely ‘«to negotiate bjlaterally the exchange of commercial
rights between their conntrieﬂsr,’ the ﬁermuda conference «proved to

be one of the most iinportantaevents in international aviation
10 - ~ o . -

B

h\istory».

. At the time of the conelusion of the Agreement, both countries
'/expressed their complete ‘accord w:tth each other. On 26 February

) 1546 President 'I‘r{:uemenll followed the unusual course of giving out

a spec:Lal statement expressing, his satisfactio:x with it. At the

same. time Offlcial statements were made’ in both House of the British
,‘ éarliament and the House of Lords. On 'Fehruary 28, Lord Swinton, .
! 'the Chairman of the British delegation at the Chicago conference

l, called it «probably the most’ important civil aviatlon agreement that

z

his c0untry had entered into».- ] - Y

/

~ ¢

Historically, however, the conclusion ef this agreement was
not that ‘amtcable. It was essentially a COmpromise between the

( '_ : freedom of the air» U.S. ,positi.on and the. «order of: the \alr»v United

\
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Kingdom position. While the U.S. encouraged, as observed at

Chicago, the formula hlost likely to guarantee her. post World War II

e‘quipment lead over other countries; the U.K. was anxious to protect

itself from U.S. competition.12 Some defined it as a compromise

between the liberal American and restrictive British concepts.

Mr.

J.W.5. Brancker, an airline consultant, gave it rather a concise

phraseology <«a clash between the liberalism of the 'haves' and the

restrictionism of the 'have nots'», ‘Whatever the terminology, it was

essentially a compromise and alaborious one, and despite everything,

it was uncertain which of the partners had got the upper hand.

13

The success of Bermuda l,. to a large -extent, also lied in the

fact that it was nothing more than a compromise. Cooper described

the essentials of the compromise in the féliowing words:

«The United States of America accepted the international
control of fares which' they were most reluctant to concede
and parameters within which the services could be operated;
the United Kingdom, on the other hand, abandoned predeter-
mination of capacity. Governments could intervene and ‘seek
discussion with each other, but they could not act unilater-
ally without consultation; this was,  in fact, the vital

- element in the whole Agreement and an element which has

) stood the test of time well. »14 .

N

S‘pecifiCall‘y, ,theA provisions on fares and capacity controls were the
keys . to the compromise. Thus, in drafting the agreement, cut

throat competition was avoided. * . - -

(1) The U.S. agreed to permit the fares to be fixed

. ' by a rate conference méthod conducted by the
airlines through the International Air Transport
Association (IATA), subject to review as it
related to the U.S. carriers by the CAB; .

" (2) Capacity was. " to be’ reg'ulated on the principle
that the primary objective’ of each nation' s air-
lines should be the provision of capacity adequate

\

. .
.
'Y ” ‘ -
: N M ~
1 1 ' * + - ~
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to the traffic demands between the country of
which such air carrier was a national and the
countries of ultimate destination of the traffic,
that is, third and fourth freedom traffic. Fifth
freedom traffic was to be allowed subject to this
general principle, and subject to review and
negotiations if a nation thought, retroactively,
that this freedom had been abused.l> ‘

1

The Final Act of the Bermuda Conference defined certain prin-
ciples which were to govern the operation of air services under the
Agreement. Basdically these principles were intended to regulate
competition between the air transport services of the two countries.
Four standards were preScfibed in the princ nleg. These were
regarded as the most impprtapt‘and when incorporatéd in an agreement,
that agreement assumed‘tbe ClaSSifiCation of Bermuda type agreement,

The author will;discuss these principles‘in aqéord@nce with the

_interpretation of the original drafters of Bermuda 1 Agreement.

'

The first standard was contained in‘Pa}agraph 3 of the Final

16 B

“Act™" and provided:

\

«That the air transport facilities available to the
travelling public, should bear a close relationship
to the requirements of the public for such transport.»

This clause was usually explained as an obligation for the
carriers to oper,ate «at a reasonable load factof», or not to operate

at unnecessarily low load factors on certain fouteq merely for -

‘cdmpetitiVe advantage.17 It was not permitted to operate -an air
18

=

@rvice with-excessive capacity without economic justificétion.

Apparently, tq,oberate at 65-70% of an "aircraft capacity was

19

considered justifiable. In other words the ébove paragragf/5£ood

as an incentive to the parties to avoid ove;capacity.20
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The second and third standard provided:

(paragraph 4)

«Thatthere should be a fair and equal opportunity for
the carriers of the two nations to operate on any route
between their respective territories (as defined in the
Agreement) covered by the Agreement and its annex.»

{paragraph 5)

«That in the operation by the air carriers of either
Governement of the trunk services described in the

Annex to the Agreement, the interest of the air

carriers of the other Govenment shall be taken into
consideration,so as not to affect unduly the services

which the latter provides on all or part of the same
routes.» N

While paragfaph 4 pleaded for fair competition, paragraph 5
refered to a certain control of competition in the sense that no

carrier could strive for a monoply by means of purely destructive

practices.21 In other words: competition but no cut throat

competition. <«Fair and equal opportunity» meant that even though
one designated air carrier might be weaker than the other, it was

still entitled to an equal right to operate like the strong ca}rier

and was to be given every opportunity to perform its assigned role.22

An appeal process was provided in the Agreement, whereby the parties

could apply to PICAO for an advisory opinion in order to determine

-

whether certain practices were limiting fair and equal opportunity

or were destructlve unfair trade practices.23

The fourth standaniwas contained in paragraph 6 of the Act

and provided:

»

«That it 1s the understanding of both Governments that
services provided by a designated air carrier ‘under the
Agreement and its Annex shall retain as their primary
objective the provision of capacity adequate to the traf-
fic demands between the country of which such air carrier

<

Em ae . x oA
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is a national and the country of ultimate destina-

tion of the traffic. Theé right to embark or dis-

embark on such services international traffic

destined for and coming from third countries at a

point or points on the routes specified in the

Annex to 'the Agreement shall be applied in accord-

ance with the general principles of orderly develop-

ment to which both Governments subscribe and shall be
subject to the general principle that theilr capacity A
should be related: '

(a) to traffic requirements between the
country of origin and the countries of
destination;

(b) to the requirements of ough airline
operation; and

(c) to the traffic requirements of the area
through which the airline pagses after
taking account of local and regional
services.»

-

-This clause was apparently one of the m6§€ important and at
the same time the most controversial one. In the words of

Mr. G. Baker, the Chairman of the American delegation'at Bermuda,

the clause was deliberately written as a «somewhat elastic stateﬁent.»

The primary—objective was to provide air transport adequate for
the traffic of the country of origin of the aircraft and the coﬁntry

of destination of the traffic, i.e. the third and fourth freedom
25 .

-rights. The secondary traffic consisted of fifth freedom traffie

on. the specified routé.26 ' ) o ,

The Final Act of the Bermuda Agreement made it very clear. that.

the ;aﬁacity for the carriage of fifth freedom should have a primary

effect on third and fourth freedom tfaffic.27

7

clause nor any other part of the Bermuda Agreement offered a

But neither this

fconcrete answer to the guestion of the quéntity of fifth freedom

/allowed in relation to the quantity of third and fourth ﬁreedom».28

24

i
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-ments in the period between phe Chi&aéo and Bermuda Conferences,

> at AT ETTRTRED Mo v ST R T e T

The liberal and flexible provisions on capacity;yé}é con;
siéered to be an outstanding feature of the Bermuda ééreemént as
opposed to\the\rulés on tariffs which left the rate ;aking to
the Conference machinéry of IATA, which involved a quési-
universal price control system. Since ‘the Agreement was‘apélied
between the Upited States and the United Kingdom, this meant in
prackice, pric¢e control but virtually no capacity:control’of

29 The

international air transport between the two countries.
other outstanding feature waé the liberal treatment of fifth

freedom traffic, which at the same time, provided for a desirable
qégree of governmental f}e#ibility.3o

LAY

B. The Bermgda I: A Model Agreement

The significance of the Bermuda Agreemen£ in the'world gf air

\transbort is not simply because it involved an agreement between

the two countries which were the m&jo; aviation countries, but

<+

because it «served as.the test case with which other bilateral

arrangements could be compared».31 The influence of non aviation
32

.considerations in bilateral bargainings was not unusual. .

After the conclusion of Bermuda 1, .the U.K. concluded bilaterals

Vith Turkey, France, Ireland, Argentina, The Netherlands, ahd

Norway which still reflected thetxéﬁtninl.British policy of the

pre~determination and equal division 6f'capac;ty and limited fifth

freedom rights.33

concluded after the latter Conference Bermuda type agreements w&th'

France on 27 March 1946 and Belgium’on‘S‘April 1‘946'.34

\ . s
. a
. [}

.
4
Liitnomicilasdrnonie St -+ .

" The U.S.A. which had conclgdeafvéry liberal agree-

g \

.
s
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_The'British attitude led to a meeting of aviation officlals
from both countries in London ;ﬁ September 1946, where both
pafties issued a joint statement in which they proclaimed
Berﬁuda 1 as the model for-ally:;laterai air transport agreements

to be concluded by the two cou r;l.es.35 The statement read:

«[b) oth parties believe that in regulating any new
bilateral agreements with other. countries, they ‘ /
should follow the basic principles agreed at Bermuda /
including particularly....the elimination of formulae /
for thé pre-determination of frequencies or capacity

or of any arbitrary division of air graffic between
countries and or national airlines.»36

This .joint support’of the intg;national ﬁviation policy
principleéhrepresented'by Bermuda 1 was the basis of considerable
strength for both countries in their subsequeﬁt negotiations withv
other countz;ies.37 ‘A'la£ge number of other states also félloweq
suit in the years after 1946 by concluding Bermuda type agreements.
This was what the chief American delegate at thé Conference had

clearly pointed out in his statement:

«What has been worked out here may well form the
corner-stone upon which other nations will work out
their equally difficult air transport problems.»38

The results of this Agreement were not regtricted to the
muéual undersﬁanding between states, but brought impressive growth
of world aifline traffic and the development of the world air
transport system.39

The conclusion of the Bermuda Agreement also raised high

hopes of its being adopted as a ba;is for a broader pattern leading

to multilateral agreement. As noted by Sir Henry self:




P Y e it TEes T, - AW A by e (4 oY ¢ M S R I i e ™
.

10

-

«It is important that there should be a general
appreciation of the significance of the Bermuda
Agreement for future international understanding
in the field of air transport. It is not a ques-

- tion of two countries coming to an understanding,
which they think, would necessarily form a pattern
for wider adoption. It would be idle, however, to
pretend that the pre-Bérmuda position did not

. represent 'a seemingly irreconcilable and fundamen-
tal difference of out-look hetween two opposed

T schools of thought, cyrstallized in the respective

/ United States and United Kingdom policiles. These

/ schools of thought were deemed fundamental because

' they represented, in broad, the standpoint of the
Western and Eastern hemispheres. If the gap could
be bridged, it would open up real possibilities for
further and wider international discussions, which
might well bear fruit for a more complete approach
to the ultimate objective, viz, a multilateral
convention under the aegis of PICAO as the interna-
tional authority set up by the nations. ........... »

Further attempts to find formal multilateral agreement on :
commercial services, however, could not succeed. The Draft Multi-
lateral Agreement, called the 1947 Draft, submitted to the First
Asseﬁbly of Internaticnal Civil Aviation Organizatdon, and later
the Geneva Conference, were both failures in reaching an agreement

on a text of a multilateral agreement for the exchange of commercial

traffic rights. One of the most obvious' reasons was that the United

States gnd the United Kingdom had concluded the Bermuda Agreement,
and being quite satisfied wlth its effects in practice, did not
want a multilateral agreement\less ligeral than Bermuda to replace
it.

Ip SO faf as the United Statesiwggxconcerned, it considered
&ﬁe Bermuda Agreemen; as a model for all its subsequent bilateral

air‘trahsport‘agreements, and had so used it, and «the capacity

formula was incorporated in some cases with minor changes not only

P
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in such agreements, but also, with the consent of the other
parties, in many of the agreements previously made».40
The situation in the United Kingdom was almost the same.
;t was noted that «with only‘felatively few excéptioﬁs, all
United Kihgdom bilateral air services agreement entered into
after the joint statement of 19 Seﬁtember 1946, were essentially
of the Bermuda pattern».41
In the ten years following 1946, most of the major bilateral
agreements were established, and the two Governments effectively
spread the Bermuda principles through out the world. OQing to
£heir‘tn?egrity in pursuing principles, this cdmbination of
bilateral}sm with multilateralism was probably more effective than

any quEilateraliintergovernmental system which might have been

deviseﬁ in the mid-1940s.
/’) .

II. THE BERMUDA AGREEMENT AND LATENT PROBLEMS

INTRODUCTION . "

’

'

Over the years since 1946, there have occurred many changes

in the whole structure ofvinternational air transport. While the

"basic principles of Bermuda 1° and rglated agreements generally

prevailed over the~ygars, the terms and concepts underwent altera-—
tions to maintdin Bermuda 1 as a working document, to reflect the

pressures in the international aviation environment. Difference

'in interpretation weré applied because the terms had been drafted

in very broad and vague language. Although some regions like

* .
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Latin America,42 Africa and'Eastern Europe applied rigid regimeé, %
thé others adopted a selective approach, tending in some bilateral
relations to a pre-determinist (i.e. of capacity) agreement.

After World War II many countries had won their ihaependence
and established their o&n commercial infrq—strudﬁures and goals.
This, of course, iﬂcluded airlineé/and they soor found Bermuda
type bilateral air agreements liabilities in the achievement of
their goals of fostering their own airline. It soon came to be
realized that traffic rights were valuable to both countries
involved in a bilateral. The initial criticism re;olved around
the provisions 0f the Bermuda Agreement. This part of the paper
fécuses on the criticisms of the major provisipng of the Agree-
ment; namely, the provisions on capacity coﬁ;rol aléng with those
on tariffs»and routes. Finélly, the amendment of 1966 will be

o

discuésed in brief.

Y

A. Provisions on Capacity Control

Capacity determination has, since its inception, been the
]

‘major bone of contention between U.S. and U.K. It is not entirely

because of 'its importance, but also because of the contraversy which

surrounded it during and after the Bermuda Conference.43

The
Bermuda capacity principles, ds a whole, approach the international .
air transport from a liberal point of view. The dominant feature

of the Bermuda Agreement was the freedom given to airlines to operate

services at the frequency and capacity they considered- justified,

pro&ided that they complied with the general principles set out in
.

17 01 b s RN 435 90 < 77
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"“the Agreement and which was subject to an ex post facto review

by governments. 44

One of the contro{rersial agpects of capacity principle had
been its vague drafting. This wvague drafting in the capacity

clause stood practically on its own witholt any supplemental or

L]

corrective provisi\ons45 and had been subject to different inter-
pretations and method of ‘application. Adriani, while supporting
this vagueness, conside,red' it a useful potential éreating possibil-

ities for protection as well as necessary amount of fx:eedo'm.46
4

Some attributed this vague framing of Bermuda principles to be an
act of wisdom, having 'a sound basis 6f reascmablem':z,ss.47
Mr. S.G. Tip.t'on, an ex-president of the Air Transport Associa-

tion of America, who was initially familiar with the history of

air transport_:ﬂ explained this issﬁe in the following words:48

7

«When the Conference between the United Kingdom and
the United States began in 1946, theé two Governments
were abBout as far apart.as they could get on this
particularly difficult subject. A compromise- was
finally arrived at. The United Kingdom was required’
to forego the rigid mathematical formulas it had °
previously adhered to. 1Instead, capacity was to be
governed by stated general principles which recognlzed
the interests-of both contending parties. 'All of the
services provided under the .agreement were to 'bear a °
close relationship to the requirements of the public
for such service.' Catriage of third-country traffic /
was further sanctioned by ‘the adoption of the principles
that in judging capacity the needs of the through air- .
line operator were to be recognized

'Thus, the'draftsmen of this provision sought to
prohibit the extremes of airline conduct which both
parties agreed to regard as objectionable.»

'

A
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Professor Lissitzyh, on the other hand, had taken a contrary
view. He Obserwved that the drafters were evidently more anxious
to achieve agreement in the period alloted for the Conference than
they- were to avoid all potential controversy in the future.49

' Whatever may have been the intent behind, the adequacy of
Bermuda clauses on capacity had been increasingly called into
qlAJestion.SO They had‘ been criticized for the general and contra-
dictory way i;’l which they were couched, making them unsatisfactory
from a legal point of view and resulting in little restrictions
on’ capaciigy or frequency.s1

It is important to note that two different points of views

concerning the interpretation of Bermuda principles were held by

_the -two contracting parties to the original Bermuda Agreement. " The

British considered that the Bermuda clauses were a guide to the
d a8

ethical conduct ¢f business or a gentlemen's agreement. The British

noted that during the original talks each side made concessions,

" but they ‘argued that such concessions were no longer practical in
fapplic,é;ion and that the loose wording describing these concessionsg

) left too much room for broad j.nterpretations.52 Many felt tha# the

United States had bent and twisted the vague terms of the pact to

the advantage and the benefit of the United States' carriers in

" international/operations.

One of the most 1mportant principles of the Bermuda Agreement

was the principle of fair and equal opportunity.» This principle

had been interpreted in different ways. Whether it meant fair

opportunity to compete and operate or to share the market and the

oy L
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operations. The United States interpretat%én-waé ba%ed an the
fact that there should be fair and equal oépbrtunify‘for each
designated carrigr to operate and compete in the market. But the
British at Berﬁuda wanted a 50-50: share of capacity in réspbnée

to U.S.'s unrestricted operating rights.

The second capacity issue was the market share.” The United
States had traditionally espoused the Bermuda system under which
each carrier determined for itself the level of capacity it believed .

was warranted, subject only to ex post facto review by the Govern- '

ments. Tﬁe United States soon faced the increasing criticism-of |
the Bermuda system by foreign governments whose pre-conceptions of
competitive principles differed from that of the U.S.

In relation to the carriage of fifth freedom traffic, section 6

of the Final Act made it clear that the capacity for the carriage

of fifth freedom traffic should have a primary effect on third and

fourth freedom traffic. -However, as’ mentioned earlier, the Agree- ) ;
ment did not offer a concrete aAswer ta the éuestion of the quantity

of fifth freedom allowed in relations to the quantity of third and ~

fourth freedom. Thus the grant of fifth freedom, in regulating

bilateral a§reements, depended....on airlineé privately agreeing to
live and let live under bilateral agreements Qorded in a way which‘
was intentionally self contradictory and general.53

It would be necessary now to briefly touch upon the.Eiﬁgg

freedom traffic associated with the capacity determinati®n. Sixth

freedom traffi¢ refers to «traffic between two foreign countries -

via the country of the airline carrying that traffic». However, A

the term sixth freedom can be a confusing one because somelauthorfﬁes,
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. .. «. . ‘mnotably Sir George Cr.ibbett,i cal_i cabotage the «sixth freedoms. 24

N

T e L, of American civil aviation where it is claimed ‘that ‘this- traf fic.

i ; »* .
% .., * Furthermore, sixth freedom has bec;ome a dirty word~ in the lexicon
2 .

;i is part of fifth freedom. ‘It is also not particularLy well liked
by some of thé small countries who greatly profit from such

v

" . .~' traffic. 'meyclaim that each sixth freedom fllqht is, in fact

oA fdurth fréedom flight when com-ing into their homeland and-a

Py ~ kS £ .

th:er freedom flig‘ht when ‘leaving B A ; '..

Pl ’

; Although sixth freedom trafiic did not constitute an important
percentage of all traffic catried’ by the large countries. But, in

' rthe case of smaller countries, such as Belg‘ium and’ The Netherlands

- with important airlines, this traffic loomed large, since they
clearly douLd not exist on the . traffic generated in their own

E country or even on fifth fr,eedom traffic generated bétween their

own country .and the [J S. 56 .

&

- . BTN

- o This prpblem Jhad évolved essenti‘ally because of the deliberately

ki " &£

vag‘ue drafting of f:he Bermuda prinCiples which the author considers

Lo- 7 -as the underlying c‘ause.‘ _However, it” is now very cleir the faults'

.7 what they do not say." - R ) R

-

» « . -

i

B: YI‘hefBermuda Aqre'ement - Other Pr,ovisions' o T

vy g ey P g A <
v

-, The Bermuda _Agreement ‘was the first agreement in which an

undertjing was made w1t‘h resPect to rates and faz:es.57 A rate—‘

(, o making system was " established by pPart” IT of the Annex to the

‘Bermuda Agreefnent :

~

of the. Bermuda principles do not .lie in what . tley say but rather in

oS- e et

'
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«under which rates are’ sét within IATA (the
International Air Transport Association) and
approved by governments before going into effect. .
In a situation whete IATA fails to .agree on a
.rate, or one of the two governments fails to’
approve a rate set by IATA, the contracting parties
themselves must negotiate. . If they fail to:reach
an agreement on a rate proposed by either carrier,
thid proposed rate goes into effect pending an
advisory opinion from ICAO (the International Civil
Aviation Organization). -

!

! !
As noted earlier, it was this rate-making scheme by the

! \

United Stateg,'coupled with -abandonment by' the United Kingdom of
.1ts insistence on pre-determination, whi7£ constituted the

‘Bermuda compromise.

It is .fortumate ‘that very few bilateral air transport agree-

ments had made th use of IATA's Traffic Conferences compulsory.
Usually reéoufse'to IATA rate—making’machinery was optional.
Bilateral agreements provided for altérnate rate-making pro-
:cedures 1n the event of a breakdown of the IATA machinery, non
~availabillty of the machinery or governmental disapproval of
IATA tariffs. 'Th;s,might not have' been of paramount importance
;n the early days of post-Befmu&a 1l bilaterals, when IATA was-
generally abie to égree oﬁ/worldwidé fares and rates, acceptable
ﬁo a majofity of gévefnméntal‘authofities. It did, however,
become important'in_the 160s and "70s, when IATA became increas-
ingly uﬁable ta a;ree on tariffs internally and to convince
governmental authorities of the validity of the tariffs which it
did adopt.59

In the '605,'IATA'S main problem was to cope with non—-IATA

charter competition. While in the '70s, the problems were the

S e e




Sremwe € v e f wa

" e

T M ST, T g O ot

LR S £ Y Z?u oot WIRAP e - AE T T AR Remi S MRS i e SR ™

18

fuel crises (shortagée and price increases) In 1976, as

had already been the case for some years, competition from

charter carriers was ‘such that no airline was taking any notice

of the IATA rates.60

1

complex, not. easily comprehended by consumers, and led to
‘ 61

The IATA fare system was found to be unduly

misapplication of fares.
The Britishlwhich had 10ng‘supported the IATA framework,
started complaining that,the provisions covering the establish-
ment of tariffs for air carriage had proved unworkable.62 g
Since either party could act unilaterally on tarifrs, questions

3 fhe British

often arose as to whatttariffs were applicable.
compiained‘that the CivillAeronaatics Boardl(CAB), which was
charged Qith rate reviews in the bnited States, had caused
chaos and confusioa\among the airlinea and public by too'oﬁten\
rejecting fare~proposaié just before they were scheduled to
take effect.64 ' |

Finally, a brief word conderning the treatment of routes
under the Bermuda Agreement. Routes to be serviced by ‘the air
carriers of the United Kingdom and the United States were clearly
defiped in Section III of the Annex to the Agreement. . The
designated air carriers were granted the freedom to.uae definite
routes and airports which were expreaely named tﬁ the above '
mentioned sectionlss The pointks) of departure, all‘iﬁtermediate
point(s), the destination il the territory of the authorizing
states and the point(s) to be served on the route beyond the
grantor state Were set out and all the traffic rights along the

routes between two contracting parties were to be negotiated 66

-

1
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It is worthwhile noting that while the routes- SpecifieF

for the United Kingdom containe& only seven main combinations,

the routes specified for *®fhe United States contained thirteen -

main combinations.

. ' Under the Bermuda Agreement, for the first time in the

history of the United States, foreign air carriers were granted‘

fixed routes across the tountry:

«Among the routes named for use by Great Britain were
those under which British air carriers could fly from
London to New York, then to San Francisco, and then ]
via Honolulu, Midway, Wake, Guam or Manila to Singapore '
or Hong Kong. Routes were also specified along which
a British carrier might fly from London or Scotland to
New York, and then either to New Orleans and on to
Mexico City, or to Cuba and thence via.Jamaica .or
Panama to-Columbia, Ecuador, Peru and Chile. Recipro-
cally, the United States carriers could fly transatlantic
services to London or Scotland, and thence to Holland,
Germany, Scandinavia and Russia, or to Belgium, oentral
Europe, the Near East and on to India; also across the /
‘Pacific via Honolulu to Hong Kong, China and India, or / '
\ i to Singapore and then to the Netherlands East Indies. /
At each named point in United States territory, British
air carriers could pick up or discharge traffic from or
to its own territory or third countries; and reciprocally,
at each named point in British territory, American carriers
‘could discharge or pick up international traffic. A
British carrier could pick up transpacific traffic in New
York, and returning could pick up transatlantic traffic at
‘ San Francisco or New York. On other routes a British
. - - carrier .at New York could. pick up traffic for Cuba and
South America or for Mexico via New Orleans. Foreign air
. carriers could compete indirectly with internal American
# transport operations; 'and so, of course, could American
carriers compete with British carriers on British routes
from .England to and from Europe and-other points. In
other words, alr transport was now a business in which a
foreign commondity was sold in the local market in com-
petition with domestic sellers and without the protection
of a tariff.»67

However, since the Bermuda plan provided for specific definite
- international routes and airports and where the trading priveleges

_here valid with;n these specific designations,68 the small
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such as Frankfnrt\ Paris, and Amsterdam.
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countries felt compelled to resort to capacity and frequency

Iimitations in their negotiations with big countries. Route

v

controls were not available to them under the Bermuda scheme,

because in all goodness they had one or two cities worth the

match of international air traffic.69

C. The Bermuda Amendment of 1966

It was in 1966 that the two Bermuda partners revised the
agreement in order to amend the routes. According to this

revision, the fifth freedom rights were greatly expanded largely

to the benefit of the United States.70 The British carriers

‘were given fifth freedcm rights between points on the pacific

ocean, and in return, the U.S. carriers were allowed to carry

passengers between London and the continent.71 British Airways
[

' eventually gave up the newly awarded pacific routes when efforts

*

to develop business there failed. Pan American Airlines (Pan Am)
and Trans. World Airlines‘(TWA), on the other hand, profited from
carrying a large number of passengers between London and cities

72

The U.85. . Department of State claimed that the amendment i

\

«represented the most far reaching review....that the two govern—

ments have undertaken since that agreement was originally s;gned,73_

no mention was, however, made.-of the capacity disequillibrim».

Moreover, the United States' goal of maintaining only limired,

government intervention in carriers ‘decision was also carried.

G e =
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, The ‘British soon felt distarbed by the 1966 Amendment

- ‘ S Y _

to Bermuda 1.4 They not only realized that.the operation

was not to their advantage, but the concept of. limited govern—

ment intervention was also in strict conflict to- their later

position.75 The British complained-that the United States

received «an absolute bonanza» whilgﬁBritish «benefits in the

Pacific have disappeared»,76

This Amendment was later consider-
ed to be one of the main constituents of British'complaints

forcing the Bermuda 2 negotiations.

III. INTERNATIONAL AVIATION POLICY: EVOLUTION AND CRISES

INTRODUCTION

For three decades international air transport relations

between the countries have been‘governed and regulated by a

vast number of bilateral air transport agreements. Many of .

\these relations have been conducted according to the Bermuda ’

principles. For quite sometimes the only 51gnificant variation

" between bilaterals lay 1n/the approach to capacity control,

idohble'designation» was a thing of the futurez7 In the field

C of tariff clauses, as previously observed, most bilaterals

.stayed more faithful to the Bermuda 1 principle and - delegated

the determination of tariffs to the'carriers 1nvolved subject

to prior governmental approval. A majority of bilateral agree-

ments-stipulated that in doing this the carriers might use or

' could use «<whenever possible» the rate—making‘machinery of

International Air Transport Association (IATA). Post Bermuda, °
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agreements also showed a gradual disappearance of inter- ®
mediate points, and of fifth freedom routes and a gradﬁal _ N*

appearance_of all-cargo routes.—,8

Fundamental changes, impacting the international aviation
industry, were brought about with the advent of traffic increase,

the emergence of nhew markets'and'Airlines, charter flights,

introduction of jet aircraft, etc. These changes were in sharp

" contrast with the conditions of ihternational air transport in

~

1946. Other problenis such as «noise abatement and other

environméntal issues, curfews and airport chargesemd eecurity,

unknown in ‘1946, were steadily imposing restrictions on schedul-’

ing and operational liberties» 79 These changes coupled with

other factors like the growth of nationalized industries in

_ U.K.,. the economic strength of West Germany and Japan, the

eémergence of the ArabAcountries with‘their oil resources, and .

,an'expansion of(the consumer market, all bore on the question

) the needs of international air transport.

- oﬁ whether the Bermuda principle wvere still appropriate to meet

-80 ’ .

In all fairness, ‘it should be recognized that the Bérmuda ’

3

' principleg did hot.always fit, when they were to apply-to“

\ circumstances that differed largely from those for whidhithey‘

were originally intended. It may he further realized that‘

Bermuda principles ‘were to a large extent written to cover the
~U. Sfﬁand,U K. competition on the North Atlantic run. This meant
that they were drawn up “to regulate a heavy traffic between two
countries, each of which was ‘either the starting point or the

-

terminal point.
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Ultimately, all these factors had combined to render the
1946 Bermuda Agreemeht an anachronism in the 1970s. Next,
the major factors will be examined in detail by beginning with
the substitution of jet aircraft for propeller driven plAnes‘

which dramatically.increased éapacityron the North Atlantic.

A. The introduct;on of Jet Aircraft

The most‘signifiqént faétor to the massive growth of
capacity was the introduction of jet aircraft in thé late 1950s.
Prior to the substitution of the jet, air carriers haé relied
;n aircraft such as Dougl&s DC-7, whi;h had a seating cépacity

of 89 coach passengers. In contrast, the Boeing 707 could carry

)

160 coach passengers across the Atlantid.81

In 1969, the first
_wide-bodiéd,jet was inﬁrqduced in;p North‘Atiantic ser#ice,
o thch had by March 1977 increased/thé"Aﬁeriqan’cafriers seats to
232.5,'£hfee'times thé‘lgsg avelg'age.82 ~ ‘ ’

" The histofy aﬁd development of jet aircraft as trgnsport
vehicles may, however, be retracéd to the beginning af_thé 19505,‘
when work on tﬂe deveiqpmen§ of turbine p&wered transport aero-
: planes yés:concentrated,almost entirely in Britiaﬁ because of
a cénsgious atfempé by this cbuntry\to leap frog into a leading

"positian as a producer of civil aircraft.S3

v

The real competition
between the manufacturing states started in the mid '50s to
produce a new product of superior characteriftics. In the

early 19693 several types of jet aircraft were introduced and

. «the major airlines were faced with the need to replace tfe

yd
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whole of their existing fleets with jet aircraft. This had
been one @f the bésic‘reasons why the transition to jets had
been accompanied by a general problem of excess capacity
throughout the industr’y.84

While there is no doubt that the jet age brought great .
comfort to passengers, the concern on economic front was not
that alluring. To this effeot, L.L. Doty, a legal expert
asserted that a complete redrafting of the existing bilat-
erals air pacts, wiFhin a year, would be re\quired.?5 This
was undoubtedly an exaggeration but was indicative of some of.
the fears inspired by the jetst ‘

In this corinection, it may be pointed out that fears were

caused first because the jets were not suitable for shorter

hops and thus the need to abandon certain routes to local

’

carriers. Equally fearful was the effect on smaller national

carriers which were not able to make the large investments

required for the expensive jets, resq}ting in the abandoning of

trans- oceanic rights which they had possessed. Also, it raised
the question of change of aircraft which had been strongly
resisted by the governments.

The following French comment indicatee the foreign concern

about change of aircraft in the jet age:

«Operations with large jet aircra®ft will call for
the long-haul stops to be few and far between ser-
ving the main continental gateways. One idea advo-
cated for some time now is for traffic to be taken
from there on to its various destinations in smaller
ailrcraft; the expression 'change of gauge' means
just that. But what is to determine the capacity

PR .



B. Charter Operations

-this number had increased to 1.9 millidﬁ passengers.

25

offered by those regional service aircraft?
According to the Anglo-American Agreement, it

is 'the traffic traveling in the larger aircraft
normally requiring to be carried onward'; and

the smaller aircraft 'will operate only in con-
nection with the larger.' Thus if, on a New York-
London~Zurich-Athens-Beirut airline, the long-haul
aircraft stops only at London and Beirut, passen-
gers going from New York to Zurich or Athens will
have to be taken from London onward in an aircraft
which:

(a) offers capacity in relation to such American
Third Freedom traffic;

(b) operates only in connection with the long-
haul flight.»86

From the beginning of the 1960s, as jet aircraft were

introduced on a large scale, charter transportation grew to

represent a significant proportion of total traffic. 1In 1961, ‘,
for instance, international charter flight aéross the North

Atlantic carried less than 204,000 passengers. Ten years later,

87

This increase in charter operation had unquestionably

eroded scheduled traffic rights and brought substan£1a1 effects

on the industry as a whole. In an environmént where there was

little basic change in the nature of scheduled service regula-
tion, charter policy provided, from early 1960s onwards, a
sensitive barometer of international polic¢cy evolution.

It is significant to note that there was no reference in
the original Bermuda Agreement to charters. This omission

persisted throuéhout all éubsequent Bermuda-type bilaterals.
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In fact, the first major bilateral agreement to cover both.

the scheduled and charter services was Fhe Bermuda II
Agreement.88 |

During the mid '60s onwards, the schedhled’flag carriers
began complaining of the inroads which cheap and unrequlated
fcharter’services were making on their potential traffic and
.profits and campaigned for stricter controls. On the other
hand, the public, various consumer groups and the tourist
industry were pressing for some dEregﬁlation of the .scheduled
section and for even:greater freedom for non-scheduled operators,
so that all travellers could readily enjoy the cheaper fére;
which the latter had made possible.89
In the early 1960s, the CAB had promulgated a series of

- regulations easing the number of restrictions that haa fo;meriy
limited charter carriers. The .inevitable result was a further
increase in totai capacity. In‘1963, the CAB authorized the
granting of charters-only air service to foreign air éarriers,
thus opening the transatlantic market to an additional rnumber

of new entrants.90 The 1970s also saw a‘significant expansion
of the number of charter services. During 1975 the CAB reléxgd

91

the requirement to travel group charters (TGCs). As a result

TGC fillings for 1975 tripled over the previous year.92
It mustlbe noted that as the economic fortunes of both
scheduled and non-scheduled carriers worsened in 197G'and,1971,

and more~particularly after the fuel crises of 1973, the

pressures on the regulato&y system increased. To mitigate'the'

effects of the deteriorating economic fortunes of the industry,

v
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. 1973 and 1977. Certain trends were: first, the distinction

_between scheduled and non-scheduled services became increasingly

principles.' An analysis of this tendency must begin by observing

27

governments and airlines took a series of unconnected

decisions which- collectively changed the regulatory framework.

Because these various decisions were often contradictory
no clear direction of change emerged. Instead one can discern

in the various regulatory developments which took place between

93

- 'blurred and difficult to maintain. Economist Jesse J. Friedman, )

in a 1976 study of capacity on the North Atlantic, warned that
control of scheduled capacity without concomitant control of
charter capacity would cause excess charter capacity and undermine
the effectiveness of scheduled capacity control.94 Secondly, there
was a trend towards introducing greater regulétion of international

non-scheduled services both by bringing them within bilateral

air service agreements and by controlliné charter fares. Finally,
a number ;f governméents manifested a growing R;otéctionism

towards théir,scheduled&carriers and éttempted to protect them
not only against the impact of charter competition but also

against competitiorr from sther seheduled airlines.g.5

k

C. Growlng Trends Towards Restrictionism

The growing trend towards restrictionism, by various.countries
followed by capacity reduction agreements have greatly acted to

undermine the vitality and authority of Bermuda's 'capacity

that the Bermuda capacity clauses themselves served as precedents
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96

for restrieting the traffic. These problems had arisen

between many governments seeking to protect national airlines

through renegotiations or by favourable interpretation of

-

Bermuda principles. For instance, Wassenbergh had made the

point that:

ALY
«[s)ince it was still regarded as more or less a
question of 'boni mores' not to go any further than
the Bermuda: restrictions, the vast majority of bilat-
. eral aviation agreements were of the Bermuda type,
although in practice more far-reaching restrictions
\\ were often in force. Thus the number of route
restrictions and frequency limitations was legion,
and there ware many 'no local traffic' sections, i.e.
sections on'which certain airlines were not allowed
to embark local traffic.»97

The restrictions by the governments may take any form.

They may allow limited mumber of foreign airlines to operate into

their territory, limit the granting of routes/number of frequen- .

cies, restrict the number of passengers, cargo or may exércise

\
. restriction on the operation of charter flying, etc.98

o

N The freedqm of the air propdsed by the United States under
the Bermuda principles was a sbecial kind of freedom, which had
been interpreted by the wé;fﬂgations as the freedom of the
stronger and hence was felt the need for-a protective posture.

Furthermore, the Bermuda type of agreement was considered well

P suited to states of relatively equal. bargaining strenqgth, and -

poorly suited to states which were inherently unequal in

bargaining strength. This was because:

. « [T]Jhe 20 percent air traffic available for competi-
{. tive capture under a normal Bermuda went to the
’ stronger airline. For this reason, many of the smaller
states had preferred tighter ecgnomic airline regulation

by the respective governments.»399 .




29

The following observation made by Gardi, is noteworthy

in considering this aspect of inequality between States* -

«,...States have tried to safeguard the interests

of their own carriers and, at the same time foster
development of dcheduled international air services
for the public transport of passengers, mail and
cargo. In view of the complexity of these bilateral
controls, it would be difficult to assess what
restrictive effects capacity controls have had

on development of scheduled serwvices. In an 1ideal
world perhaps these controls would not need to 100
exist, but then we do not 1live in an ideal world.»

The above observation clearly suggests a vicious pattern towards
restrictionism in international civil aviation. This pattern
had grown progressively over the years §ince 1946 and had in
turn been responsible to .tear the very threads of Bermuda Plan.
Means of application of these restrictions are to be found in
secret letters or notes between the aviation services of the
countries. 101
It must be .clearly pointed out that pre-determination schemes
had been vigorously resisted by the U.S.m:2 The European States,
on the cantrary, began to stress the <«equality of opportunity»
when they recognized the United States' total antagonism towards
pre-determination, and the Europeans interpreted this equality
to mean reciprocity in routes on a route-for-route basis and
reciprocity in traffic centers served. 03
However, the dramatic phase began in 1970-1975 when the
schedﬁled carriers 1in particular went through a prolonged period

of crises and their opposition to capacity control underwent a

change. As indicated, the cornerstone of the U.S. aviation
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policy was to restrict any capacity control. Yet by 1971,
the CAB recognized the importange of capacity controls as a
way out of the financial difficulties confronting the sche-
duled carriers.
The CAB agreed in March 1971 to allow interline discussions

on capacity control and in Auqust 1971 it authorized an agree-

ment reducing frequencies and capacity on four U:S. trans-—

continental routes. The New York to Puerto Rico route was
added in 1972. Subsequently the CAB agreed with the Civil

Aviation Authority in Britian to a cut in capacity of 20%

between November 1, 1974 and April 1, 1975.lo4 These capacity

restriction agreements between U S. and U.K. 105 werge supported

e

to <«help provide the public with optimum service in the face

of the con’striants imposed by the international fuel situation.lO6

Similar capacity control agreements were concluded between

other states that had Bermuda type bilateral air services agree-—

—

ments which, in theory, precluded capacity regulation. Where
the bilateral’air services agreements were of the pre-determinist
type, capacity control was in any case being exercised by the

LY

airli‘nes. But increasingly, governments became further involved
in protecting their scheduled carl::iers.l07

An attempted agreement in 1976, however, failed to mater-
ialize between U.S. and U.K. The British had notified Trans

World and National Airlines that they would be unable to provide

.the amount of North Atlantic fréquencies during the winter

season that the airlines had desired to operate. The CAB viewed
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this notification as a violation of Bermuda 1 requiring
«appraopriate retialiatory response».lo8 The ﬁritish finally
accepted the originally proposed winter schedules.

The two U.S. flag carriers also adopted a capacity éact.
Pan American Airways and Trans World Airlines agreed to dis-
continue head-to-head competition on most of their North Atlantic
routes due to the massive operating losses that-they had Been
experiencing during 1974. They implemented an agreement whereby
Pan American would, inter alia, suspend service between the
United States and France, Austria, Portugal, Spain,109 and
Casablanca. In return Trans World agreed to refrain from trans
atlantic service between the United States.and Germany and to
suspend through plan service between Washington D.C. and London.
The CAB approved the agreement in January 1975 for a period of
two years.llo

Another form of protectionism could be seen in the attempts

by a number of governments to obtain a more equal share of the

_total traffic in particular markets for their own carriers. 1In

attempting to restore Pan Am and TWA to profitability, as
discussed above, CAB began to pressure a number of European and

other governments on the grounds that the latter airlines were

[

.capturing significantly more than 50% of the traffic on routes

to the United States even though American citizens generated over

half the traffic.it

In this case the U.K. was not subject to
such pressure from the CAB because the British flag carriers

share-of traffic between the U.K. and U.S.A, was less. than 40%.
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Nonetheless, this time Ehe CAB found itself on the defensive,
because a number of governments decided to renegotiate exist-
ing Bermuda-type bilaterals in order to introduce some capacity

controls and obtain a more edual share of traffic for their

own carriers.112

D. Structural and Other Problems

The demise of Bermuda agreement, with strongest foundatidns,
was not the outcome of only evolutionaty forces but there were
so many other factors which all joined gave a cumulative efféct.

The discussion of other problems should start with what might

* be called the structural problems.

(a) Proliferation of National Airlines

As long as theré‘were only a handful of international
carriers serving routes,Be¥mu5a prihciplés were held in
high esteem. The carriers with eqﬁipmen£ and financial
resources competed openly for the available passengers
and remained ecogomicaily viable because passengers were
not div%ded in so many direétions.

The statement that «proliferatioﬁ of airlines creates

113

"difficulties».is an understatement. The statement,

however, hints at the rgﬁqlty that the proliferation of
airlines is a wholly unavoidable process. This 1is because:
«There are many reasons why the requirement of
a 'National Airline' is so strongly felt through-

out the world. Prestige and pgdiitical communica-
tion are perhaps the most obvious. But there has

i a
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also been the strategic consideration that
aircraft available to carry civilians in

. time of peace are also available to carry
military equipment and personnel in time of
war, Furthermore, while it may be possible
for' a country to get cheaper services by ;
leaving them to the airlines of other coun-
tries to operate,.no country cares to feel
entirely dependent on another for the trans-
port of people and goods across its boun-
daries, especially when this dependence repre-
sents a permanent drain on foreign exchange
resources. Some countries go so far as to
regard air traffic to and from their country
as a sort of national property.»11l4

The number of airlines today almost equals to the total
number of states as Dr. Wassenbergh«éalls it a «purely
international approachv.115

Once the international aviation industry expanded
to include a flaé carrier for virtually every nation,
competition became so hea;y that abuses of Bermuda began
to occur. ' '

The abuses were never contemplated when the Bermuda
agreement was written. Notorious abuses were those invol-

ving fifth and sixth freedom rights.116

°

(b) Pooling Arrangements e

Pooling agreements among West European countries have
been in existence since Bermuda 1 was signed. 1In 1951,'
fifteen pooling agreements took placeaamong nine airlines}l7
Put by 1954, they had progressi&ely been spread accounting
for 56 different route sectors.118

One of. the difficult problems in talking about pools

is to define just what an airline pooling agreement entails.
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«The Economics of European Air Transport» .by Stephen

113 and «The Law of International Air ‘Trans-

port» by Bin Cheng,120

Wheatcraft,
contain relatively extensive
discussion on this subject. These writers consider
that fhe essential elements of a pool are:

1. Agreements between the airline parties:
upon the capacity each 1is to operate;,

2. agreement upon the division of revenues
(and in some cases expenses) .

The rationale of a pooling agreement is stated to be
one of the following:

1. To dvold excess capacity;

2, to limit competition;

3. to reduce costs by improved utilization of
alrcraft;

4. to provide an improved spread of services
throughout the hours of the day;

5. to buy freedom on routes which would other-
wise have been restricted by government
action.

According to the U.S. viewpoint, the dangers of no. 5
far outweigh any benefits that might be achieved by items
1 through 4. Historically, the U.S. has always ﬁrownis on

pooling agreements. The U.S. policy on‘internatibnal

g}rline pboling reads:

«The United States..... Pooling proposals
. should be disapproved unless there is clear-
and convincing evidence that the pool would
achieve significant U.S. policy objectives,
and more competitive alternatives are not
available. Strict reporting and tariff
conditions must be intedral to such agree-
- ments to assure,that'theX are not contrary -
'to the public interest.»l2l

Professor Bin Cheng considers that «péoliné reintroduces

capacity determination, where the bilateral agreement’
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provides none, through a back-door on a non-govern=

mental but interline basis». However, Wilkliam Jordan
believes that airline pooling’arrangéments,would increaee/
the duretidn of aircraft replaeement cycles and Qould\'
cause the agandonment of service and qualityEr,ival"ry.122

It has also been suggested that cooperation among nations

~with respect to airline traffic encenrages'the breeying

down of other political barriers as-well.
In the final enalysis, however, the disadvantage
of doing so are even greater in the -airline inéustry such
as discharged employees no longer working, supnlies ef
resources no longer‘needed by the airlines end aircraft
‘ ' L. 123

manufacturers being put out of business. The indul-

gence in the pooling arrangement eventually undermined the

-network of Bermuda-type -agreements as they were contrary

" to the principles originally understood by the parties.

(c) CAB Economi¢ Regulations, Part 213

As mentioned earlier, the restrictive measures were

" even taken by the U.S.A. itself. In an effort to improve

+

the economic viability of the U. S flag carriers -whose

share of international traffic had been worsening, the

‘CAB enacted Part 213 of the Economig Regulations in June

124

1970 Part 213 empowered the CAB to request, with or

'without heating, any. foreign carrier operating under<a
- permit to file traffic and schedule data disclosing the

,extent of that carriers' operations to and frpm the United”

125

States.” If the services provided by the foreign
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. carriers were subject to a bilateral air transport

agreement an additional finding was required before the
Board could request such data. Tt was considered imperative
that the permit holder in response to the objectives .of
the U,S; Government, had:

(1) Taken action which impaired,limited, ter-
- minated, or denied operating rights, or

(2) otherwise denied or failed to prevent the
- = denial of, in whole or in part, the fair
and equal opportunity to exercise the
operating rights, provided for in such air
transport agreement....l26

The CAB was then authorized to notify the foreign
permit holder that its operations were not in accord with

applicaole law or «adversely affected the. public interest»}27‘

Foilowing which the.CAB could order theforeign carrier to i'efrain'

from‘implementing a proposed schedule or to discontinue -

an existing schedule within 30 days.128

- In l974 the Board adopted an amendment to part 213.

.which extended its existing powers. ThevBoard could now

also issue an order to file schedules and take appropriate
action when foreign governments had, over the objections
of the U.S. Government -

«otherwise denied or failed to prevent the
"denial of, in whole or in part, the fair and
equal opportunity to exercise the operating
rights, provided for in such adr transport ) RN
° agreement, of any U.S. air carrier designated
thereunder with respect to flight operations to, - )
" from, through, or over the territory of such - )
foreign governmenta>129 .

‘Three months .after the amendment had been aBOpted, the

CAB issued’ its first order against KLM. According to the
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E

Bp;rd, the airline darried too much sixth freedom
traffic Eetween the U.S,A. and the Netherlands.
KIM deélined Fo comply with the order to file its
schedules} the issue was elevated to the diplomatic
level but the dispute remained largely unresolved.130
A careful analysis of the Section 213, initiated by
the U.S. to counter the so-called coercion by other
countries, revéaled that the American reéponse was‘
inappropriate and annoying for other countries. Instead
it was believed, the alternative procedure would have heen
less abrasive, such as amending the existing bilateral
agreements.l3l
_Finally, the cumulative effect of all the foregoing
factors hadlrendgred the original Bermuda Agreemégt exceed~ T-
ingly in-gffectiVe. No efforts coulé have resuscitated
the once ideal agreement; The U.K.'s denunciation of the
agreement in 1977, discussed in the next chapter, was a
logical step to reassess this unfortupate situation. While
the British considered that this bilateral no longer corres-
ponded to market needs and conditions in the '70s, one

canppt resist to admit that it was indeed a victim of

historical fallacy.
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and by 5 of the 6 U.K. delegates. An Agreement,
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CHAPTER II

BERMUDA II - NEGOTIATIONS

INTRODUCTION

British Airways in 1973 carried the equivalent of five

empty Boeing 747 Jumbo Jets daily between its flights from

" New York to London.1 On North Atlantic, the biggest interna-

tional market in the world, airlines were flying the equivalent
of eight wide body aircraft a day.2 err capacity on the North
Atlantic had aséumed serious dimensions.3 '

In as far as the earning imbalance was concerned, the U.S.
airlines earned in the year ending 31 March 1976 nearly £300
million from the Agreement, where as the earningé of the British

airlines was only some £130 million. ., Of this latter figure J127

million was earned on-the North Atlant}c where U.S. airlines

earned upwards of £180 million. The provisions governing Capacity'

in 1946 Bermuda Agreement4 concerning scheduled air transporta-~

,tion had, thus the British asserted, become ineffective.

Also, it became evident that the American airlines would

always out-£fly and out-earn the British across the pacific on

| routes between the mainland of the. U.S.A. dand Bermuda as

well as to British points in the Caribbean. . Howeye;, it was not
so self-evident that American airlines would continue to'havg a
wide range of valuable fifth freedom rights at London and

Hong Kong, when British airlines could make no pragtical use

of the relatively few fifth freedom opportunities which they

\
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had from points in the United States onwards across'the'

pacific and.into the Caribbean.5 /
As discussed in the preceding chapter, the climax to

British grievances had built up since at least a decad_e.6

They were in 1976 seriously considering tﬁe option. of term%nat-_

ing the old Bermuda Agreement. But there were two factodrs -which

had held them back. One was the Civil Aviation Policy Review
= M"‘ ] "

set on foot by the Government. The other was the vexed

question of Concorde's landing rights in the U.S.7

On February 1976 the Policy Review was completed. As for

the Concorde, by the summer:of 1976 the Coleman hearings had
been completed and the Concorde had been admitted to. the _
Federal airport of Washingtgg. It was still blocked at New;

York and intense diplomatic action by the British and Ffeneh'

I ! . :
authorities was in hand to try and secure its entry there.

I
A further factor was that in America the Transatlantic

"Route Proceedings of the Civil Aeronautics Board had nowhere
near reached conclusion and there was, therefore, some merit
in the British going forward whiie that 'issue was still undecided
in the State%
On June 22, 1976 the United'Kingdom announced its denuncia-
tion of the Bermuda Agreement of 1946. The termination of
' Bermuda. 1 was to take effect one year later, on June 22, 1977,
~the day on which both countries were to reach an agreement on a
new bilateral air transport agreement.8 The British

memerangdm"sent to the State Department read: «W]e shall

s b s
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‘ which'they chose'to terminate Bermuda.

‘be looking’for an inérease in the earnings of British carriers,

1and we see no‘practical means of achieving this e#cept through

a reduction in ‘the earnings of United States -carriers. »9

The U S. officials were surprised whq believed until the

‘notice was given that U. K would first request consultations

before issuing a termination notice.. Inhtheir view, the

British were «very calculating» on the time and manner in

10 It was alleged that

the British wanted to gain the New York landing rights for the
\Concorde and as well the embarrassment it might have caused to

,Queen Elizabeth II during_her visit to 'the U.S. in the first

i

week of July 1976. " - I

The British denied that there was any <«Machiavellian
process» involved in’ the decision to terminate. They said a
decision was' made, after a series of inter-departmental meet-

ings, that Bermuda was 8o completely outdated.it was not\appli—

‘cable to the internationai air transport'industry of today ‘or
. the future. The fact that the Ford Administration had yet to

issue a hew international aviation policy and that u.s. national

elections were coming in the fall did not play any part in the

U.K. decision, the British officials said. 1t

[

I. - ©.K.'s DECISION TO DENOUNCE BERMUDA

' A. British Complaints

The. final factor which apparently prompted the British

’denunciation of the Bermuda Agreement was the Civil Aeronautics

-
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<~ . .
Board (CAB) decision in March 1976 to disapprove any -
additional capacity rationalization pacts.12 ImbalanCe of

benefits in favour of U.S. carriers under the Bermuda Agreement

was the primary complaint of the British note of denunciation

dated 22 June, 1976.13_ The reasons for the aritish termination,

3

as set forth in their Diplomatic Note were:

1. The Bermuda Agreement has become out of date
«in a number of respects» and did not correspond
satisfactorily with the conditions of the 1970s.,

2. The United States enjoyed greater benefits under

the agreement than did the United Kingdom. -U.K.

’ airline revenues were said to be $227.5 million
.. compared with $512.8 million for U.S. airline

revenues - a 69-31 split in favour of tbe United .

States.l4 ,

3. Despite recent relative 1mprovement in U.K.'s
benefits over the North Atlantic, «substantial
. revision of the ‘rightsconferred» was needed «to
achieve_ a more equitable balance of benefits -
overall». .
4. The capacity provisions needed specific defini-
tion. «The understanding reachéd 4in 1974 and
1975 for establishing a closé relationship between
the capacity and the demand neéd to be consolidated
into.a new agreement and systematic grocedures
established for implementing them.»1
5.. 'The tariff provisions had proved unworkahle - with
the practical effect that elther party -could act
unilaterally on tariffs, without consultation,
causing great uncertdinity as to what tariffs were
" applicable.16 With no schedule for tariff filings
and government reactions to tariff fillings, last
‘minute and/or hurried actions often could not
be avoided 17 - -

-

The British further alléged that the concept «fair and

~

equal opportunity to compete» was no longer applicable. They

v

- wanted a new agreement to aSsure a better balance of benefits

and. more profitable operations for U, K. airlines. _In their -view:
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1. Routes were to be realigned to give greater
beriefits for the U.K. carriers;

2. Capacity was to be more tightly regulated to
provide greater efficiency of operations and
greater opportunity for U.K. carriers;

3. The tariff mechanism was to be improved so
that the CAB coudd no longer issue eleventh
hour veteoces of rate increases.l8 ’

B. - U.S. Contra

o

The first expression of a change in U.S. policy came

with the International Air Transportation Policy Statenent of

19.

President Ford in September 1976. This Policy Statement

was seeh as the indirect answer to the British note of denuncia-

20

tion." The Policy Statement recognized that ‘capacity ‘agree-

menis'were necessary in situation where vexcess c;pacity had a
serious adverée-impact on the viability of sefvicés And where
publié interest was served by adéquafé scheduled service By‘a
U.S. carrier».21 The Statment stressed that such' agréements.
should be of a temporary‘pature.and that agreement begween i
22

carriers would be prefgrable to agreemenfs between goverﬁ@enté.
In so far as the establishment of f;res‘and‘rates'was

conéerned, the Statement‘expressed it$ preference to rely on the

«free market fe;ces».23 Although the\gontinﬁed role of IATA '

in price fixing was acknowledged and therateQ, the position

‘set forth in the Policy Statement was that the market place

should be permitted to regulate itself bringing greatést effi~
ciency in air carrier sefvice and which was responsive to the

needs of passengers and shippers.

H
,/ ’ .
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It may be mentioned here that the Transatlantic Route

Proceedings set on foot by the Civil Aeronautics Board was

not a clear statement of the position: on Bermuda for two

reasons:

(1) This attempt to apply the Agreement was made
by a congressional agency rather than by the
executive branch, and

(2) President Ford on 24 December 1976 rejected
the CAB's proposed route awards.?24

Presidenf Ford rejected the proposed awards on the grounds
that the Board had not sufficiently assessed the economic
viability of the new U.S. carrder and the possible counter
measures which could be expected from foreign carriers to meet
the competition of the proposed U.S. service. It was assumed
that the President was lookingltowards'the difficult negotiations
with the United King&om.zs,

On July 14, the United States respoﬁded to the Diplomatic

Note of termination to the effect that the United States:

(1) Remained basically satisfied with the Bermuda
Agreement in force, and

(2) would join with EEe United Kingdom to negotiate
a new agreement. .

c. British Objectives

The U.K. followed its notice of termination with a state-
ment of their aims that the new agreement should be more certain
in its application, should be precise with few possibilities

for misuﬁdersténdihg, and should be practical to_implement.

vt i
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The British looked at three main objectives which a new

agreement would achieve: )

“

(1) Services at the lowest cost to travellers
and air freight shippers;

(2) reasonable profitability for airlines; and

(3) economic use of resources of all types.

In terms of government involvement in regulating air transport
between the two countries, the British looked towards meeting

the following main requirements in a new agreement:

(1) minimum involvement by governments;

(2) maximum ability for airlines to plan the
best use of their existing equipment and the
timely purchase of new equipment; and

(3) a clear understanding of what happens in the
event of disagreement between airlines or -
between governments on the levels of capacity
to be ogerated on any routes or seriles of
routes.

On the other hand, the objectives of the United States in

negotiating the new agreement were based on the need for an
economically efficient airline industry, providing safe, reliable,'

low-cost transportation for the traveller and shipper.28 Accord-

.ing to the Presidential Policy Statement, the principal U.S.

objectives were:

(1) reliance on competitive market forces to the
greatest extent feasible, recognizing that the
\véiws of other nations may differ and that U.sS.
policies must be modified in some instances in
.order to reach bilateral and multilateral
-accommodations.

(2) provisions for the transportation of people, v
mail and goods, wherever a substantial need
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exists, at as low a price as is economically
justified; -

(3) support of a private U.S. international air
transportation industry that is economically
viable and efficient, and that will generate
sufficient earnings to attract private capital
and provide job opportunities;

(4) consistency with and contribution toward U.S.

national objectives in defence and security
foreign policy, and international commerce . 29

It was rightly observed that thelstart to international
commercial aviation was tied to the conclusion of this agreement
since it involved the world's two major bilateral partners.
While the U.S. had the means of operating air transport, the
British with th} Empire and the Commonwealth, benefitted from'

territorial coverade and the necessary operating points. This

'inter marriage, in other words, would have meant that if the

;o

Bermuda Agreement had not existed, it would have had to be
invented. is was the backéround to the'dire need in having
the agreement negotiated by the deadline i.e. 22 June 1977.

In thié connection it may be furthef noted that much was

~ at stake fo;.bothxbarties. The British by_éhallendipg their °

U.s. pagfners, called fnto‘quqsﬁioﬁ a well established“system

- which was the basis of a certain sorder in the air», for the

. model.Berfwda Agréement had acquired the respectability that

goes with age.- The Americans had Eo defend a certain supremacy

and their place as the world's leading air faring state.

Although aware of the fact that a balance of forces was increas-

. ingly necessary in every field, they had to act extremely cautious-

ly and make concessions only in very compelling cd.rcumstances.31

30 '
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The following feasons were anticipated, as iqstrumental,
;n'making the neéotiations’lgng, complex and exacerbating.
Firs£ly, although the complexion of air transport had under-
gane a radical change since the Chicago days, the wbrfé's

political pattern had survived, with its national partitions,
&

" the defence of the corresponding interests and the reasons for

" justifying and maintgining them. Thus, the United States

still ma4ntained that the Bermuda standards were perfectly

valid, although its partners considered them as laréely obsolete.
Secondlx, the scheduled transpoft field, to which the

1946 agreement exclusively addressed itself, was not the only

one involved in 1970s. 'The development of the non-scheduled

sector had compiicated the_genéral situation. These two types

of transport were inter—depehdént and overlapped with each

other, eveﬂ if'they were to be qoverned by different instruments.

The approach to the negotiations of the main clauses in the

écheduled service agreement - capacities, routes and fares -

were thus new ones and were expected to be comprehensive.32

Thirdly, the approach to the negotiations required reflec-

tions, patience and the completion, within the prescribed time

‘limit, which in this case was one year. It may also be -

observed that at the time of negotiations the Bermuda II
dialogﬁe'was supposed to yield a model agreement. The English

started calling it Bermuda Mark II and thence the importanée and

stress for a workable solution. Finally, the negotiations were

to acknowledge through compromise the legitimate interests of

their partners.33
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1

II. DIFFERENT PHASES QF NEGOTIATIONS f
\ 1

3

A. Prgparaté&y Phase _y
Bilateral air transport negotiations are usually conducted N

d
by negotiating teams composed of representatives from forei;n ) %
affairs ministry34 and the transportation ministry of the‘
respective government35 with interested carriers either as

observers36 or as the delegation members.

In principle, bilateral air transport negotiations are e
conducted for thevpurpose of serving civil aviation interests.
In practice, however, many other considerations also get
involved. The other considerations may be polit{cal, military

. 37 N
or ‘economic in nature. ‘

[ L VAU

v e =

In the Bermuda negotiations too, the disputé bringing was
not restricted to only .facts and® figures, but the conflicting
national sistems and divergent concepts, standards and methods.
It has often been said that bilateralism is often a matter of
haggling -~ point in return for point, route for route, or an
aircraft order for a new service or a charter programﬁe. In
the Bermuda Agreement, the discussion rather evolved on a

higher plane: liberalism against government control, ex post

[

facto control versus pre-determination, cartels versus

competition and the respective role and responsibilities of
38 :

governments and airlines.
At the time of denunciation, there was a British civil
aviation delegation in Washington. Advantage was taken of their (:i:::_/

N

.
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presence to resolve an immediate U.S. difficulty, namely what
were the major issues of concern to the United Kingdom. There
were both minor and major problems. In discussions with the
British delegation the major problems of immediate concern

to the U.K. were determined to be as follaws:

(a) U.S. capacity offered on the North Atlantic.
The British suggested that a 70% load factor,
while not sacrosanct, represented a reasonable
interpretation of the 1975 agreement; 39

(b) U.S. operations at Hong Kong. The United Kingdom
was concerned about Pan Americans layover time
at Tokyo, change of gauge at Tokyo, and capacity
between Hong Kong and Tokyo. The British objec-
ted to Pan Am's Hong Kong—Sydhey and round the
world capacity, which in British view heavily -
depended on third country traffic; :

(c) CAB action on excess baggage cH;:ges;

(d) A disputed normal economy fare filing by
British Airways which the U.K. felt was legal
and effective.

Howewver, meanwhile, since the U.K.  had renouned .the Agree—
ment, they were required to furnish an outlineﬁ‘of its ‘starting

proposals in August 1977', together with a proposed negotiating \

schedule. The United States had established a §éecial inter-

agency task force, chaired by the Under Secretary of State for

Economic Affairs, to analyse the globe-circling problems pre-
sented by the United Kingdom's termination notice.40
The United Kingdom wanted to pursue the central issues of

routes and capacity immediately, proposing:

. a two-day September meeting to discuss the U.K.'s
proposals; )

*." a 7-10 day October meeting to discuss capacity pro-
visions, North Atlantic route rights, and designation;
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. a 7-10 day December meeting to. discuss Hong
Kong related 1ssnes,

. a 7-10 day January meeting -to discuss Bermuda
and_Caribbean issues and tariffs;

" . a 7-10 day March meeting for further discussion
of tariffs, the link between tariffs and capa-
city, adminigtrative articles, and any other
r}Ot yet resolved issues;

.- an April meeting -going as long as necessary to
reach final agreement.

The United States refused-tp accept the schedule of meet-
ings. To have settled routes first would have, ‘in the views
of the U.S., left them with little leverage to protect compe-
titive opportunity in the capacity area - and the Brj:tish were
clearly not in to yield early on capacity.42 Instead, the

United States suggested that both sides should pl;epare economic

-analyses of the market at issue.

B. Negotiation Phase . 2

x

(a) Opening Round

Both the U.S. and U.K. had constituted a team of 14

delegates for, the fi;st session to be held in London: of;

B Sep'tember 9-10. But as one U.S. airline industry observer

noted «that's the _closest we'd better come _t‘o equalityt.“

He was clearly referring to ' the British demand for an equal
share of U.K.-U.S.A. traffic .

During the first round, the U.S. pt‘dposal-for economic
analyses was accepted by the British. The acceptance of
this proposal allowed more time for both teams ‘to. develcp

data, opticns and positions for the crucial negotiatione
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on capacity, routes and rates. scheduled for late winter
session of 1977,

On the eve of the September 9 opening of the Bermuda
re-negotiation, a Presidential Policy Statement on inter-
national air transportation was issued. This statement
served as the basic guidance for the delegation. This
statement also gave explicit guidance on the central issues
‘that were raised during the negotiations of the new
bilateral.

General

«Air transport interests are best assured for

Americans by the presence of a strong, viable,

privately owned U.S. flag international air

fleet....There are three major considerations

in the development of international air services:

route patterns,....capacity, and the fares

charged. ...All three are integrally related
economic issues.»44 .

Routes

«The U.S. Government should encourage a system

of routes as extensive as can be economically

- T ) Jjustified....Major trunk routes and markets
should be identified....and given priority nego-
tiating attention....closer integration of inter-
national routes systems is in the public interest
.. -.In negotiating international route patterns
for U.S. carriers, the U.S. Government should
structure routes in a way that enables our car-
riers to draw upon national traffic flows and,
theréby, compete effectively with foreign car-
riers....In granting authority for all-cargo
operations, recognition should be given to the
need for routing and scheduling flexibility,
which may differ considerably from passengers
routing and scheduling patterns.»

Competition/Designation

«A basic tenet of U.S. economic philosophy is
that market place competition produces improved
service and lower total costs for the consumer.
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This 1is as true in aviation as it is in other

' , areas of commercial activity. However, it
does not follow that there must be multipile
U.8. flag carriers on all international routes
.+..The United States should authorize more than
one U.S. flag airline in scheduled international
markets only if they operate profitably taking
into consideration the presence of competition
from foreign scheduled airlines and from domestic
and foreign charter airlines.»

AT L e e h B R

Cagacitx

«<Even under circumstances of extreme financial
distress, the preferred approach to excess
capacity is unbilateral reduction by the carrier
....The preservation of the competitive concept
underlying the Bermuda System is wvital, because
system under which carriers or governments pre-
determine capacity for market share reasons can
introduce artificial restraints unrelated to
carrier efficiency or traffic demand....When
other countries advocate less flexibility in
capacity competition, we may insist, as a quid
ro quo, on greater flexibility in pricing com-
petition, so long as the forecast load factors
are well below full utilization load factors.»

Tariffs

: «International fares and rates should, to the
§ maximum degree feasible, be cost related, res-

; ponsive to consumer demand, and established on

4 the basis of compétitive market forces....The

United States at present intends to continue to
accept the International Air Transport Association,
the principle vehicle for international negotiations
on scheduled tariffs....IATA and its member carriers
should revise their tariff-setting structure, so
that it can be more responsive to market forces and
innovative fare programs including greater flexi-

’ ’ bility for rate setting by individual carriers.»

Charter Services

: } «There.is a substantial public need for charter-
- — type passenger operations in international markets
’ ....We also recognize the growing demand for low
. cost services and the inherent efficiencies of
N o full plane operations generally characterized by
) charter-type services. Most importantly, we
recognize the need to have governmental policies

o
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that will accomodate.the competitive inter- ,
relationships between these two types
(scheduled and charter) of services.»45

(b) The Second Round

fhe second round of Bermuda 2 negotiatioﬁs was held
in Washington, October 18-22, 1976. 1In this round the
discussion mostly revolved aréund‘gommon assumptions for
the economic analyses (to facilitate coﬁparisons in
December of the completed papers), on the progress in the
analyses, and on a nunber of «non controversial» articles.
Here it must be %entioned that since the entire air services
bilateral agreement was to be negotiated, articles hgd to
be adopted, revised or drafted anew from the Agreement -
itself to cover all aspects of air services -- for example,
definition of terms, grant of operating\rights,\air worth-
iness, aviation security, customs, user’charges etc.
Throughout the negotiations such .articles\were generally
regarded as «non contrgygrsia;f. This division provided .
a convenient means to distinéﬁish‘thenrfrom~the articles
of certain economic importaqce: routes, designation,
capacity, charter linkage and tariffs.di6

The British were interested to change/the existing

Bermuda system (fair and equal opportunity to compete with

ohly loose ex post facto review' of capacity)-for newv
. fegulations which they felt would have ;esultea in the
desired objective .of enlarging their market share. Various

3
me thods f%r capacity regulation were suggested in the
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)

October 1976 negotiations.‘i7 Of these the British pre-

ferred 3 system.under which the two governments would
agree to set a base level of capacity. The carriers would

be permitted to agree on more capacity based on their own

traffic forecasts.

The U.S. lack of interest in pre-determination of
capacity had been obvious. On a short-term basis the Policy
Statement would permit inter-carrier agreements to reduce
excess oapacity if:

(1) excess capacity seriously affects the

viability of carrier operations on a
particular route,

(2) 1if itwas necessary to provide sufficient
service by scheduled carriers, and

(3) other means of capacity reduction have
proved to be impossible or would signi-
ficantly-affect the carriers' ability to

g compete.

‘The Policy Statement sfgted that:48

 «Capacity agreement arrived at between govern-
ment generally do not have the benefit of
exposure to public reaction and response that
carrier aggreements do. Government, intervention
should be used only where there 1s a clear need
for capacity reduction, as defined above, and
attempts at unilateral cutbacks and carrier
\agfeementS'have been ineffective.»

OTHER ISSUES The United Kingdom continued to press for

solution of «immediate problems» in the sessions in October.
Principle among tlhiese w;s restraint on the winter 1976-1977.
Capacity plans of U.S. tarriers - as ;hg sharp‘difference

of opinion continued as to whether the 1975 gtotément. -

regarding avoidance of_excesé'capacity<meant that capacity

should be agreed a priori.

i S i S e
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Tﬁe'Uniﬁed'S;aiés ipsisted ihat the capecity provisions’
of the 1946 Berque:Agfeemeqt were governing and‘thet'phere
was no eéreemeﬁt or .commitment for‘a pribri goveinmen;
consultetiog”of egreeﬁené, This was a partieelarly‘sig-
nificant matter in light of the reeegotiatieﬂh'for to agree\‘
to'gdvernmeﬂt negopiation of capacity for‘the winter season,
would be equal to aqcep;ing a capacity article in the new
agreement calling routinely for pre-determineeion of capacity.

~ The other side issues addressed in the October session

were:

(1) Transatlantic fares for the i976—1977“winter
season; :

(2) the conversion of IATA tariffs into local
' selling prices in thé United Kingdom; -and

(3) ‘Hong Kong - Sydney capacity.

CHARTER 1SSUES Both countries had reached a Memorandum

of Understandin§ (M.0.U.) in March l976,-regarding the
lcharéer-worthiness‘stanaards. fhe M.O.U., due- to expire
Deeember 3, 1576, defined the éypes"of’chartef pregrams that
could -be operated between ihese'countries and the’ applicable
conditions. The basic U.5. position in the Fall of 1976 was
that the M. O U. should be renewed for a period of one year

with the addition of Advance Booking Charters (ABC) programs
49

.to the list of acceptable charter types.

It may be pointed out that none of the delegates’ express-‘
ed their position in 1976 as to whether and how charter and

scheduled services should be related in Bermuda II. Both

I T R e iy 5 Y Ve mavan N L ¢ TR s TR
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.sldes reserved this <linkagé»‘question for Further

. study, and agreed in principle that renewal of the charter

M.0.U, through December 31, 1977 would be desirable as a
temporary méasure, fegardless of -the ultimate services

in Bermuda II. The United States, however, felt that it
would’be better to operate ehgrters on an adhoc «comity
and réciproéity» basis, than under any M.0.U. the British

were then willing to accept.SO

(c) The Third Round

~The third round of negotiatjions began in London on
December 7-14, 1976. Since little headway was made during
the second round of discussions on the capac¢ity subject, it

became evident that such major items as restricted fifth

freedom rights and séecial routes for all cargo service will

be tabled by the British until some understanding on the
capacity controversy was reached.51 |

The céntrél issue in the December talks was the U.K.'s
insistence upon capacity management by governmenés and the

contrary U.S. position that the principle of 1946 Bermuda

Agreement must be preserved. The United States stressed

=
free market on the economic side, the United Kingdom soug&f//////i/

a 50-50 split of capacity in each market.52

Based oﬁ U.S. (7% passenger and 9% cargo growth rate
presumed) projectioné:the U.S. Delegation to the‘Deceﬁber.

negotiating session submitted that if the existing Bermuda

Systemwas permitted to c%ntinue, a 1976 division of total

/
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traffic on the North Atlantic market of 58% to U.S.,
38% to U.K. and 4% to other carriers would shift duting
the following five years in favour of the United Kingdom.
In 1978 the U.K. share would increase to 40% and, with
minor upward fluctuations, remain stable at this percentage
through 1981. The U.S. share would decrease to 56% and the
percentage carried by carriers of third nations would remain
at 4%. More importantly, in terms of airline revenues the
U.S. 1976 share of 57% would decline to 51% in 1979 and would
stabilize at 52%. The U.K. revenue percentage would increase
from 39% in 1976 to 45% in 1978 and would stabilize at that
level. Revenues of third flag carriers would decline from
4% in 1976 to 3% in 1979 and would stapilize at that figure.53
This forecast by the U.S. was rejected by the ?:K. alleg-
ing that the U.S. projections presumed that airlineé would
act rationally and would reduce the amount of services 6ffer-
ed if proven to be unprofitable. The U.K. asserted that only
the past behaviour of airlines could be used to predict the
futﬁre. The delegation stated‘ggat airlines wpula not reduce
the amount of service offered ;Fén it was unprofitable. The
U.K., howeVer, agreed with the United States that the true
results of continued Bermuda operation would be (assumed 7%
growth rate) that in 1981 the U.K. passenger market‘sharg

would be 40% andsthe U.S. share would be 60%.°4
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 British White Paper

At the end of the December round the United Kingdom

.

presented with a British White Papef~outlining a proposed

T P mn g e o o o o

+ — 1
method of constraining capacity on transatlantic routes. '%
l The paper also detailed six alternative plans, including }
the Bermuda conéept,réach of which the British found inade- %
quate.55 The key points of that paper spoke volumes as to ?
2
the U.K. design for the U.S. international route system:- N
(a) no fifth freedom rights into or beyond
Great Britian;
(b) no fifth freedom rights beyond Hong Kong;
(c) reduced fifth freedom rights intermediate
to Hong Kong; :
(d) only one U.S. (and one U.K.) air carrier oﬁ
each North Atlantic route (between gateway
cities);
(e) only one U.S. airline operating all cargo
: services in North Atlantic markets;
i (f) a suitable mechanism to regulate North Atlantic
' g ‘ capacity; b )
« . , '
(g) no through-plane, single flight number service
from behind-gateway points; and (
¥
(h) no change of gauge.56
It was doubtful at that stage, however, that the U.S.
would be persuaded by the paper to depart from its strong
support of the Bermuda Agreement.57 Also, there was no
indication during the talks or in the White Paper that the
| British were ready to relent on their insistence that «little '
(; or no» fifth freedom rights should be granted to either U.S.
§ or British carriers on the Transatlantic routes.58 .
r R
|
k .
] “w




Thé Br'itish Papér held that one of. the most serious
defects in the Beimuéa prinéiples was the establishment of
capacity as a «principal medium of competition».

: The plan further criticized this concept as disasterous

by pointing out that the North Atlantic routes have been

operated unprofitably for a number of years. It charged
that passengers have been subsidizing this opération by

paying high fares to cover the cost of fiying empty seats.59

Fall-Back Level

Thg Paper also proposed a sy6tem whereby the governments
agreed on a <«base» or «fall back» levgl of capacitf that the
carriers of both nations could operate. Ai}lines could
negotiate among themselves the amount of additional capacity
that could be introduced for any given period to accomodate
actual or expeéted traffic growth. If the airlines failed
to agree on capacity increases, they would be required to
revert to the «base» level, which could be adjusted periodi-
cally through review by tpe governments.60

Iq discussing other alternatives in the Paﬁer, the
British held that their proposed method fell midway between
two extremes: full government control and the liberal Bermuda
Agreement.. However, this concept was not well liked by the
U.S. because they considered that this implied «pre-determina-
tion» in setting schedules and flight frequencies.

The Bermuda AgreemenF was defined in the Paper as a

«laissez-faire» system, which left the regulation of airline

performance to tﬂe airlines. The Paper criticized the
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Bermuda ex post facto review procedure, noting that it

was used seldom and had proved a failure when put into
practice. The Bermuda Agreement had caused today s over-

capacity, the Paper concluded.61

OTHER ISSUES The United States continued to press on the

inequitable conversion of IATA tariffs into pound sterl;ﬁg‘
setting prices. The United Kingdom pressed for goverqmental
agreement on the winter season North Atlantic regular economy
and 22/45 day excursion fares. It objected to CAB action
regarding most Lbndon-Miami fares and British Airwéys'contract
and specific commodity cargo rates; sought agreement on
regulation of travel agent commission -etc. Finally, it may
be. mentioned that no agreement could be arrived at on any
of these 1ssues. |

As a result of this failure, the State Department

presented an aide memoire to the British Embassy on December

23. It read in part:

«The U.S. Government has most seriously consider--
ed the future course of the re-negotiation of the
U.S. - U.K. air services agreement and has come
to the conclusion that the next meeting should be

- postporied from January 17 to February 28....There
is a highly substantive reason for postponement.
Several of the proposals which the U.K. delegation
submitted in London....advance.§1ther explicitly
or implicitly such extreme positions that they
cannot form the basis of a negotiation....The U.S.
wants to make clear immediately and unequivocally
that it cannot accept as a basis for negotiation
either the transitional concepts that document
proposes ‘or the implications it leaves with regard
to a new agreement.»62
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January - February 1977

January-February period could be marked as a special
time as the new administration was taking office in
Washington. However, by this time there was no consensus
as to how a final agreement might be reached. It was,
therefore, felt £hat the level of talks berescalated.
President Carter appointed Mr. Allan S. Boyd, former Chair-
man of the CAB, to head the delegation. At the same time,
Her Majesty's‘Government named Deputy Secretary of Trade,
Patr%ck Shovelton, to assume leadership of the U.K. delega-
tion. Thereafter the pace of negotiations quiakened.63

Throughout January and February, working papers and
draft agreement articlés were developed, reviewed, and
revised. The review of specific issues was not .left to
' government agencies alqne. On January 1lst, by noticé in thé

Federal Regj.ster64

the Assistant Secretary of State for
Economic and Business Affairs“welcomed «any rele§§nt sub-
mission or presehtation». The public was aiso invited to
AddreSS the following issues raised by the United Kingdom or
of interest ﬁo‘the Uniﬁed étates Governmen;. Sixwissués
were\discgssed: capacity, r6u£es, designa;ion of carriers,
fa;es; éhartei services, and user charges.

On January 27, the State Department .in a sgcond «aide
memoire;>to the‘British Embassy, addressed thg U.S. conéérn
+ for the larger economic interest of consumer benefit ard.

.ot

" public service:
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«While the United States does not assert
that unlimited competition is essential
in international “air transport, it does
believe that system efficiency is por-
tant to larger economic interests and, that
it is possible only in an gdequately
competitive environmept.»6

(d) The Next Three Rounds

The central economic issues were negotiated in the

three rounds beginning February 28 for 2 weeks in London,

followed by 4 week round in Washington beginning March 28

and a 6 week round of talk in London again. -

On February 28, the British put forward a proposal on

capacity calling for:

(a)

(b)

(c)

In the two «aide memoires» referred earlier, the United

equal division of capacity between U.S.
and U.K. airlines on each route; -

carrier agreement on frequency and capa-
city for North Atlantic passenger routes,
and failing that, government negotiations
of capacity with a minimum schedule of
capacity to operate in the event of no
agreement; and

government determination of frequency and
capacity for North Atlantic all-cargo route, .
for all routes in the Bermuda, Caribbean,

and Hong Kong markets, and for all route -
segments involving local traffic rights.

States had made it clear that the U.K: posture to negotia-

tions was unacceptable. Now the United Kingdom persisted

in the market determination line. The United Kingdom pro-

posed service to London from the U.S. cities - the existing

66

eleven, less Baltimére[ plus Atlanta and Houston.'~ and

sought to have the U.S. route proposal on the table.

-
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This position was not accepted by the U.S. stating
that there was no need to discuss routes or anything
else until some progress had been made on the capacity
area. ’

In addition to the centrél discussion on capacity,“the

-

segsions addressed the tariff article, certain «non-contro-

P

versial» articles and other issues. - This time the Brftish
Qere troubled by summer capacity to be mounted by Pan
American and TWA between San Franciscé and London (a réute
not served by any British airline) because this cquld '
result in the British Airways' projected Los Angelés—Londpn
load factor from 82% to 77% and lessen demand for British |
Airways' Chicago-London service.67 The United Sfates Dele-
gation tabled position papers on capacity, tariffs, and
designation in this round.

During the fifth round (from March 28 to April 25)
the discussi&ﬁs centered on the North Atlantic capacity iséue.
The U.S. put forward their North Atlantic route proposal
which called for hon—stop rou;es in the bilateral to London,
Manchester and/or Prestwick/Glasgow from all eleven existing

‘¢8 69

gateways points and the eleven new cities that the CAB

had recommended in the Transatlantic Route Proceedings.
Agreement was reached on U.S.-Bermuda routes. Caribbean and

Hong Rong services were discussed intensely, although no -
70

-

agreement was reached.

e O i T L AL SSRGS
-
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In the views of Erik Wassbgrge71 the results were
disappointiﬁg, because no agreement was reached on the
access to U.S. territory for the Caribbeén airlines, which.
the U.K. wanted to extend and the U.S. to limit. However,
he agreed to the fact that certain initially rigid

attitudes might becomé more flexible under the pressure

A

of circumstances. For example, the principle of éesignating

a single carrier could have given way to the requirehents

of a country like Bermuda which depended Heévily on tourism;

additionally with the' Laker programme on the-North Atlantic,

the United Kingdom was in the position of the applicant,

but this time running counter to this principle, since,

there would be multiple designation by the U.K. with competi-

tion between two national airlines (Laker and British Airways) .

The United States presented position papers on tariffs,

capacity article, capacity mechanism for the North Atlantic,

routes in all market areas, designation, commission rates,
«non controversial» articles, CAB's policy on oéwnership,
anti-trust problems in the field of tariffs and the -then

pending Laker Airways permit application.72

~

C. Conclusive Phase

June 22 - The Target Date

It may be recalled that following the fifth session of
negotiation, many points were still pending: nothing seemed to

be settled concerning capacity, fifth,freedom rights or single

!
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or multiple designation of airlines.73 The last round was

arranged to take place between May l6-June 22, 1977.

Meanwhile, U.S. Transportation Secretary Brock Adams said
th;t unless an agreement was near by the deadline <«the whole
thing might stop at thét point». Replying to one of the questions,
said he believed that cessation of airline services between the

two nations «is a very realistic possibility at ¥fis point. We

have so informed the representatives of the United Kindgom....l

want to stress that we do no want to have cessation occur. We

want to have an agreement.»74

¥
The statement was regarded widely by the British as an
attempt to put pressure on the British negotiating team to give
way on one or more of the unresolved issues. Patrick Shovelton,

Chief British negotiator, later said he'thought Adam's remarks

were disappointing' and an 'unnecessary inté;vention':75

Third week of May was marked with long, hard, but not
acrimonious or uncooperative talks on the issues of North Atlantic
routes and capacity control. On these issues the following

position had been reached:

Capacity - U.S. was refusing to give the British a
veto over capacity and insisted that any disagreement
over the control of capacity must be resolved by
bilateral consultations. «The Brisith were holding to
the position -that the markets must be restricted and
that the government must contrcl them.» One U.S.'
official said, «The U.S. position was that the -
economic viability of the route and the requirement
of public service were paramount and that market
factors and bilateral consultation could solve any
arising problems.»

re C e mba e acaa weas e pewesy
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North Atlantic Routes - The number and names of the

U.S. traffic points were discussed most of the last
the British were authorized to serve
However, the U.S. wanted the right
of dual designation on all routes, with the under-
standing that only one carrier would be authorized
for either country until the traffic from any given
city reached an agreed-upon level. At that point,

a second carrier could be designated. The British
had asked that Laker Airways service to New York be
covered under a separate memorandum of understanding,
a position the U.S. had rejected.

week. At then,
11 U.S. points.

Fifth Freedom Rights - The U.S. had made additional

proposals for changes in fifth freedom points beyond

London, It originally offered to-drop Riga and

Middle Eastern points azﬂwthen «reviewed the entire
c

package and made constr

tive suggestions».76

On the issues of tariffs very minor differences existed.

The issue of user charges was no longer considered a problem

where the U.S. was concerned about the accounting methods used

by the British in allocating user charge revehues.

- A ot

S et o,

The necessity to reach an agreement by the 22 June was very

strong. Neither side by then wanted to extend the old Agreement.

Both had been making detailed contingency plans should there be

a breakdown in direct services between the two countries. The

U.K. had detﬁﬁled plans for sérvices to the States via Canada

and the Bahamas, while the U.S. had made plans for services to-

77

the U.K. via the continent of Europe.

The atmosphere of uncertainity loomed heavy. Telegrams to

British carriers terminating their foreign air carrier permits

were ready for transmission from the Federal Aviation Administra-

London time June-22.

5:10 a.m. .London. time.

79

.tion Communication Center, but were stopped shortly before 5 a.m.
78 ' '

The new agreement was 1n1t1allqd at

The jointly signed agreed minute said

Al

that the United States and the United Kingdom:
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(1) had agreed'upon terms for a new air services
agreement;

(2) would review the draft agreement by July 31,
1977;

(3) would resolve any remaining-dissues which might
arise 'in the course of review, and

(4) would make such drafting nodifications as might
' be required to produce a final text.

.

During this round, almost all 1§sues,.éxcept the already
setéled U.Sr—ﬁermuda routes, were on the table, including the
side 1ssueé like the British court suit against ~ Seaboard for
an alleged permit Wiolation and rhe U.K. insistence on prompt
U.S. action on the pending appliqation of Laker Airways.eo

At a subsequent meeting in W;shington, on July 12-15,
about 20 substantive points of différenée were idegtified between
thesg two countries. These points plus the non-agreed items
left from the June London round, constituted the agenda for the
final rounds of Bermuda 2 negotiations. ‘

At the request of the Bermudian Government, the final
round (eighth rouﬁd) was held on July 18-23, in Southamptﬁn
Princess Hotel, Bermuda to c§2ggmorate the sighing of the first

81

U.S.~U.K. air transport agreement some 31 years ago. With

the negotiation in place, the next chapter's focus will be on

the evaluation of the agreement by the two parties.

* o
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CHAPTER II - FOOTNOTES S C,
Travel Agent, May 30 1974, n. 6..

Note, A New Era in Infernational Aviation: CAB Regular
tion, Rationalization and Restrictionism on the North:
Atlantic, 7 N.Y.U.d. International Law. and Policy, o
1974, pp. 317, 352. ' L

H. Wassenberg, Public International Ai} Transportation
Law_in a New Era, 31 (1976) ’ )

. s
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Air Services Agreement with the United Kingdom, Feb. 11,
1946; 60 Stat. 1499, T.I.A:.S. No. 1507 hereinafter cited ‘
as Bermuda Agreement or Bermuda 1 . )

[

Shovelton, Bermuda 2: A Discussion of Its Implications, . .
Aeronautical Journal, Feb. 1978, at 51. © o

‘Brik Wessberge, The End of a Long Reign- The Denuncia- -

<y

of Air and Space Law, 139 (1977);

tion of the Bermuda Agreement and 1ts Present Context, .
ITA Bulletin, 40, November 22, 1977, at 879.

The'controversial issue of landing rights for‘tﬁe - -
Concorde in U.S. loomed in the background throughoyt , -
the negotiations. The main objectives were that the )
aircraft had adverse effects on the’ environment,” was
wasteful, uneconomic, fuel hungry, and excessively

noisy. In February 1976, the Secretary of Transporta- °

tion, William T. Coleman issued a decision allowing .
British Alrways and Air France to land supersonic ’ \
airplanes at Dallas and Kennedy airports for a 16 -
months trial period. ' Shortly thereafter the New York )
port euthority denied the Concorde landing rights for V-
Kerinedy' airport; The U.S. policy on International Civil.
Aviation can be seen in a statement issued by President\ -
Ford on -September 8, 1976. ~. L

Air Services Agreement between the.Government of the
U.S8.A. and the Government of the U.K. (July 23, 1977). Ny
See Haanappel, 'Bermuda 2: A First Impression,.2 Annals .
For Transatlantic - ,
Route Proceedings see CAB order 77 1-98 (1977) .

>

Business Week, September’l3, 1976, at 37.
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10.. Ellingsworth, Special Panel to Study Bermuda,

. AWST, July 5, 1976, at 31.

. 11. Ellingsworth, British Ready to Renegotiate on

‘Bilateral, AWST, July 26, 1976, at 29.

12. A capacity rationalization pact is an informal agree-

' ment between airlines to avoid over competition on
"specific roiutes. The Perils of No Pdlicy on-Inter-
"national Aviation, Bus. Week, Aug. 16, 1976, at 104.
Other factors may have been the CAB's last minute
rejection of fare increases chastising language in
an earlier capacity agreement concerning the Miami-
‘London route, and failure to reach capacity agreemnents
with Pan Am-and TWA. ~ According to the testimony of
Alan S. Boéyd, the Chief American negotiator, the last
minute fare rejection were the primary reason for the :
British action.

_13. Larsen, Status Report on the Renegotiation 6f the

U.S.~U.K. Bilateral Air Transport Agreement (Bermuda
Aqreement 2 Airlaw, 1977, at 83..

14. ’Mo%e specifically, the’ United Kingdom cited the balance
‘of revenues (for the lz-month period ending Manch 31,

1976) as:
: ) , U-Ko Airlines UL-S- i Ai’rlines
North Atlantic U.S.- $222.3 million 320.3 million
U.R. Semice's ° .
U.S.-Bermuda services . 5.2 million 35.0 million
U.S.-Hong Kong services - . - )

Third country services -
‘ \ , 227.5 million 512.8 million~

15. The U K. Note refers to certain short term capacity .
agreements permitted by. the U.S. CAB during thé Middle
.East 0il embargo, the recession of 1974, the 1974-75 -
financial crises of major North Atlantic air carriers,
"and the-1975 U.S.-U.K. «understanding» on capacity to

the effect that both countries wanted to avoid excess

'capacity harmful to the airlines and the public; '

1

il

16. Specifically, the Note said- «The, practical consequence

has been, as recent events have demonstrated that one-

' of the parties may act wunilaterally, . without consulta-.
. tion, and without any basis in the Bermuda Agreement

. For. such action, only a few hours before new.fares were
due to come into effect. This had repercussions on
"the whole fare structure on the very important North
Atlantic routes.» While the u. S believed that each
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17.

18.

19.

20.
21.
22.
23.
24.

25.

78 .

-
of its action on U.S.-U.K. tariffs had been in
accordance with the provisions of the Bermuda
Agreement, one should note that on March 11, 1976,
the New York office of the IATA filed, on behalf
of the U.S. member carriers of IATA, a schedule
of summer North Atlantic tariffs for effect. May 1
1976 . The Board disapproved this filing on the
afternoon of April 30 (In Europe, it was already
evening.).

In response to the IATA agreement filed March 11,

1976, the Board approved on March 15 order 76-3-94,
served March 18, granting parties and interested
persons fifteen days in which to file supporting
material and/or comments, and another ten .days for
replies. This left less than three weeks from the end
of the reply period to the date of effectiveness of .
the tariff.

See Hearings Concerning U.S. International Aviation
Negotiations Before the Sub-Committee on Aviation of
the House Comm. on Public Works and Transportation,

95th Cong. on 29 and October 3, 1977 (statement of
Alan S. Bqoyd, Special Rep. for Bermuda 2 Negotiations)
hereinafter cited as Boyd Statement .

12 Weekly Comp. of Pres. Doc. 1319 (Sept. 8, 1976),
Dr. Wassenbergh, however, termed it a <«fighting
documerit» 'to primarily advance the interests of the
U.S.'s international carriers. Wassenbergh, The
Special Air Transport Conference of ICAO April 1977:

A New Basis for the Trade in Traffic Rights for Inter-
national Alr.Services, 42 J. Alir L. & Com. 501, 502,
No. 4 (197*7 . c

4

Larsen, supra note 13, at 83.
CAB, Report to Congresé Fiscal Year 1976, at 79.
Larsen, supra note 13, at 84.
The Fé&eral Aviation Act, 72 stat. 782, as amended ’

by 86 Stat. 96, provides that CAB's issuance of
foreign carrier permits, and certificates to U.S. carriers

to endage in foreign service are subject to the approval

of the President.

Larsen; supra note 13, at 84.
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32.
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34.

35.

42,
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36.

38.
39.

40.
41,

43.
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Boyd Statement, sg?ra note 18, at 5.
Raymond and Kutzk®, Inside Bermuda 2, Airline
Executive, October 1977, at 22.

Ibid.

«Boyd Statement, supra note 18, at 10.

Wessberge, supra note 6, at 877.

Aubreton, Bermuda II: A New Deal for‘the Americans
and British, ITA Bulletin 28, July 25, 1977, at 643.

Wessberge, sugra note' 6, 877.
Ibid., 878.

In the United States, the State Department is the
equivalent of the foreign affairs ministry.

In the United States, the Department of Transportation

-is the equivalent. In the United States, representa-

tives of the CAB also participate in bilateral nego-
tiations» Co

In thef U tLd States, the carriers are repreSented

throudgh observers appointed by their trade associa-

tions ATA (Air Transport Association of America) for
scheduled airlines; NACA (National Air Carrier Associa-
tion) for supplemgntal airlines.

Haanappel, Bilateral Air Transport Aéreements - 1913~
1980, Int. TradeyLaw Journal, 1980, at 263.

Wassberge, supra note 6, at 878.

The U. S rejected such a load factor standard saying
that the load factor appropriate for a given market
depends upon circumstances such as the type of air-
craft used and market characteristics such as fare
structure and length of haul.

Ellingsworth, supra note 10, at 29.
Boyd Statement; supra note 18, at 8.

Indeed the capacity provisions proved to be the
most difficult part of the negotiation,

Feldman and Sweetman, Bermuda 2 Battle Lines, Flight
International September 25, 1976, at 960.
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Boyd Statement, supra note 18, at 10.
Ibid., at 1l1.

Ibid.

227 Aviation Daily, 292 (26 October, 1976).

Policy Statement at 10.

This position on ABCs was- derived from a September 1976

CAB decilsion on desirable charter types, and appro-

priate conditions therefor, and from the September 8 -

statement of the International Air Transportation

Policy of the United States. . The M.0.U. appears in

TIAS 8303. -
Ny b R

Boyd Statement, gupra note 18, at 14.

Laurence Doty, British Ready Focus on Capacity,
AW & ST, November 1, 1976, at 25.

Boyd Statement, supra note 18, at l4.

Economic Analysis of the Transatlantic air service
between the United States and the United Kingdom,:
presented by the U.S. Delegation to the U.S.-U.K.
consulta;ions, December 9, 1976.

Larsen, gﬁggg note 18, at 85. |

Laurence 6oty, supra note 51, at 25.
Boyd Statement, supra note 18, at 15. |
AW & ST, October 18, at 41. ”

Ibid., at 49.

L;prence-Doty, ggggg'note 51, at 25.
Ibid., 26. ' .
Boyd Statement, -supra note 18, at 17.
Shovelton,~§2252 note 5, at 52.
Department of State, Public Notice 514, «U.S.-U.K.

Air Services Agreement (The Bermuda Agreement)»
Vol. 42, No.,619, January 28, 1977. .
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66.

67.

68.

69.

70.
71.

72,

73.

Boyd Statement, supra note 18, at 17.

i.e. from Atlanta, Boston, Chicago, Detroit,
Houston, Los Angeles, Miami, New York, Philadelphia,
San Francisco, Seattle, and Washington.

Additional <«side issues» involved criminal action

by the Justice Department against British Airways
over cargo rates, Pan American's London-Stockholm
service proposed to resume in April, and what could
only be described as. harangues regarding the USG's
position vis-a-vis Concorde operations to the United
States - in particular to New York.

These eleven cities are Baltimore, Boston, Chicago,
Detroit, Los Angeles; Miami, New York, Philadelphia,
San Francisco, Seattle, and Washington.

These eleven cities are’ Atlanta, Cleveland, Dallas/
Forthworth, Denver, Houston, Kansas City, Minneapolis/
St. Paul, New Orleans, Pittsburgh St. Louis, and

Tampa.
Boyd Statement, supra note 18, at 24.

Erik Wessberge, The Bermuda Negotiation and its
World Rgpurcussions, IATA . Bulletin 20, May 23, 1977,
at 454. .

Boyd Statement, supra note 18, at 22.

Aubreton, supra note 31, at 643.

.74 }\D;vid A. Brown, U.S. Sets June 2 Target in British

75.°
76..

77.

78.

79.
80.

81.

Talks, AW & ST, May 30, 1977, at 26. -
Ibid |

Ibid., 27. .

" Shovelton, supra note. 5, at 52.

AW & ST July 11, 1977, p. 33.

AW & ST June 27, 1977, p. 26.

@

Boyd Statement, sugra note 18, at 22; For comprehensive.

' discussion on Laker's Skytrain Service, .see CAB orders

77-6-68 (1977), 78-9-100 (1978), 78 -9- 44(1978), 78-9- 177(1978).

Ibid., 23.
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CHAPTER III

BERMUDA II: PRINCIPAL FEATURES

INTRODUCTION

1

Bermuda 2, signed on July 23, 1977,  is the compromise -

that arose out of the lengthy negotiations and tight timeﬁable.ﬁx .
¢

The result of these mammoth negotiations would be better dis- -
cussed if we first had a look at the context of the new agree-

ment. This would be possible by comparing the preambles of

Bermuda 1 and Bermuda 2Z; to see how much the respective aviation . -

context of the two agreements has changed. Bermuda 1 expressed
the desire «to foster and encaurage the ‘widest possible distribu-
tion'of the benefits of air travéi for the general good of

mankind at the eheapest rates consistent with sound econom}c

’ principles....»2 The’pr;ncipal concern of Bermuda 2, in contrast,
is «to provide safe, adeéuate and efficient international air
transportation'}esponsive to the present and future needs of

the public and to the continued development of international
'commerce».3 ‘

The approach followed in Bermuda 2 draws its'support from
the desire for continuing growth af such air transport, at
"reasonable charges, «w%&bout urgent discrimination or unfair fﬁb
destructive competitive practices», from slightly modified «fair
and equal opportunity clause»; and the highest degrée of safety
and security in international air transportation. Furthermore,

it emphasizes on the efficient use of available resources, the

7
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impact that these services will have on the environment and
finally the importance of both scheduled and charter services
as the essential elements of a healthy international air trans-
'portpsysten;.4

Before discussing éhe principal provisions of this negotia-
tion, it may appear proper to draw a philosophical distinction
between the two agreements. Bermuda 1 was, as evidenced, esta-
blished to regulate bilateral commercial relatfons between the
two countries, to open up the skies for a system of regqulated
freedom and to provide new opportuniﬁies for both parties in a
liberal spirit.5 Bermuda'2 seeks, in contrast, to restructure
already existing aviation relations, combines'old principles
with new regulatory techniques relying less on self-requlatory
forces. It is more concerned with finding remedies to present
aviation-inherent problems on a bilateral level than with laying

a new, long—ﬁerm foundation of a geheral or universal scope.6

A. Capacity Principles

Capacity control was one of the primary objectives of the
British in seeking the Bermuda 2 Agreement. They realized that
over capacity was simply leading to loss for both bassengers

having to pay higher fares and for the airlines flying the

empty seats. Even the U.S. Department of State recognized the
. - . 5 |

excess capacity proplem.? Dufing the negptiations, %s observed
earlier, the British aimed at the introduction of a éystem of

,inter-governﬁént pre-determination of capacity and fr€quencies,
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based upon a 50-50 sharing of air .traffic between U.S. and
British carriers. The U.S., on the other hand, wanted a
continuance of the Bermuda 1l provisions but was prepared after
long discussions to accept some form of capacity ébntrol for
the North Atlantic. {
The outcome of the g:ompromise on capacity control is set
out in Annex 2 oleermuda 2. Article 11 of the Agreement (which
has to. be read in conjunction with Annex 2)' also e_mbodies the
provision of an airline already serving a route marking time for
~a period to allow an inaugurating competitor airline of the
other. country to match its frequencies. “Tﬁis'prOQision 1s partd-
cularly important in relation to those routes -, 6such as San

Francisco, Seattle, Atlanta and Dallas - where a British operator

will Bia\coming on to the routes after their initial exploitation

by a U.S. carrier.8

The mutual commitment to fair competition is set forth in

the main article on capacity deter:mina»t;ion,9 which states:

«The designated airline or airlines of one con-
tracting party shall have a fair and equal oppor-
tunity to compete with the designated airline or
airlines of the qther contracting part)y.»

4

It would be recalled that in the original Bermuda Agreement,

- - the competition basis was <«fair and equal opportunity to opdrate».

,This now becomes «cox'ngete» in Bermuda 2. This change 'is”n.ot

explained but direction may be to ensure that all ai;lines ;:ah )
c?:mpete on an equal basis i.e. a move towards the szltish nego—
tiating stance of «<egual competition». 'However, there are ~t-.lu'.'ec;

3
&

i
7 .
'
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important additions designed to enhance fair and equal compe-
titive opportunity. First, there is a restraint on the capacity
of an incumbent airline, when a new airline enters a market,10
for a period of time not to exceed two years nor to extend
beyond the time when the frequency of the ipaugurating airline
matches that of the incumbent. Second, to couﬁ%er airline
actions leading to excess capacity, a special mechanism for
capacity review in North Atlantic market was included. Third,
to avoid future confrontations over capacity, neither of the
parties would unilaterally restrict the operations.

In markets other than North Atlantic combination services,

the ex post facto concept of capacity of the 1946 Bermuda Agree-

ment is retained, «except that, where frequency or capacity

limitations are already provided for a route specified», no

additional limitations on capacity are permitted.ll

Although unilateral restriction of capacity is prohibited,
the new agreement includes complex and elaborate procedures for
reviewing and controlling the capacity of North Atlantic flights.
The purpose of these procedures is:

«....to provide a consultative process to deal

with cases of excess provisions of capacity, while
ensuring that designated airlines retain adequate
scope for managerial initiative in establishing
schedules and that the overall market share achieved
by each designated airline will depend upon passen-
ger choice rather than the operation of any formulae
or limitation mechanisms....»12

The comments of American and British officials after the
signing of Bermuda 2 as to the purpose of this<«consultative

process» reflect the conflict of viewpoint. Alan Boyd, Head of
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the U.S. Delegation, sees the mechanism as «no more than a
consultative procéss».13 Other U.S. negotiators viewed the
clause as putting pressure on capacity rather than dictating
market shares.14 On the other hand, the British éecretary of
State, Edmund De}l, evaluated the process as more of & capacity
limitation device in and of itself. «This is designed to reduce
the waste of fuel and other resources that results from flying
too many empty seats....»,15 he said.

The other capacity limitation method utilized by Bermuda 2
is a relatively complicated prescreening procedure and fall back
mechanism, according to which, each carrier must file proposed
schedules 180 da;s in advance, of the summer and winter traffic
seasons.16 The schedules must specify the type of aircraft to
be used, the destination of the aircraft, and the frequency of
the flight.17 Amendments to the original fillings can be tendered
but must be filed 165 days before the commencement of the

season.18 Adjustments to these subsequent filings must be tendered

on a ¢«timely» basis.

Thereafter, if one of the parties believes that an increase
in frequency contained in any of the proposed schedules is exges-
sive or otherwise inconsistent with the principles set forth in
Article 11, it may call for consultations with the other govern-
ment (the Requesting Party) not later than 150 days before the
beginning of the next traffic season.19 If, however, the level

of frequency provided in the proposed schedules to and from a

gateway city is 120 or fewer round trips during the summer or 88



"the event of disagreement, consultations must be held not later

T FFFTT a0 T CoRm Lo > P o e

87

-

e
or fewer round trips during the winter, neither party may
complain to the other.20
While reviewing the frequency level under dispute, the

party proposing the increased frequency is required to take

into consideration:

- the public requirement for adequate capacity,

- the need to avoid uneconomic excess capacity,

- the development of routes and services,

- the need for viable airline operators, and

- the capacity offered by airlines of third
countries between the points in question.Z2l

After such review, the Requesting Party must, not later than
120 days before the traffic season in question, notify the other
government of the level of frequency it believes to be in conform-
ity with Article 11. If the Receiving Party does not agree with
the Requesting Party's determination, it must notify the other

party not later than 105 days before the coming season.22 In

than 90 da;% before the beginning of the next season. If no
agreement on the number of frequencies has been reached 75 days
before the next traffic season begins, an automatic «fall back»
mechanism would be triggered. ‘

It may be of interest to note that paragraph 8 of Annex 2
exempts the British Concorde services to the U.S.A. for the
operation of the Annex. 1In fact, this is the only point in
the Agreement where Concorde services are mentioned.23 The

question of permanent Concorde services between U.K. and U.S.A.

has thus been kept out of the Agreement. Finally, Annex 2 remained
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in force for a period of five years and was renewed after this

period. It was, however, stipulated that in case of non-

—

renewal, the Annex was to remain in force for another two

years and then lapse automatically.

B. Tarif f

The Tariffs Article of Bermuda 2, attempts to respond to
both the British complaint regarding the CAB tariff review
practices and the U.S. complaint that tariffs set by the IATA
were unresponsive to market forces. Like Annex 2 to Bermuda 1,
Article 12 of the Bermuda 2 contains the system of Governmental
approval of tariffs and the possibility of using the rate-making
machinery of the International Air Transport Association (IATA)
for setting the air fares and rates. When compared with Bermuda 1,

the new tariff procedures of Bermuda 2 have been considerably

streamlined and brought into line with post-Bermuda 1 practices.24

The important philosophical differencé in the tariff article
of Bermuda 2 from the original Bermuda Agreement is in the policy

declaration:

«The Tariffs -charged by the designated airlines of
one contracting party for public transport to or

from the territory of the other contracting party
shall be established at the lowest level consistent
with a high standard of safety and an adequate

return to efficient airlines operating on the

agreed routes. Each tariff shall, to the extent
feasible, be based on the costs of providing such
service assuming reasonable load factors. Addition-
al relevant factors shall include among others the
need of the airline to meet competition from scheduled
or charter air services, taking into account differ-
ences 1in ¢cost and quality of service, and the preven-
tion of unjust discrimination and undue preferences



or advantages. To further the reasonable inter-
ests of userg of air transport services, and to.
encourage the further development of civil avia-
tion, individual airlines should be encouraged to
initiate innovative, cost based tariffs.»

It may be noted that for the first time in a major U.S.
bilateral agreement, the tariff policy declaration focuses on
the lowest level of fares and rates consistent with high safety
standards and an adequate return for efficient operations,

whereas the existing U.S. «standard article» language was:

«All rates to be charged by an airline of one
contracting party for carriage to or from the
territory of the other contracting party shall
be established at reasonable levels, due regard
being paid to all relevant factors, such as
costs of operation, reasonable profit, and all
rates charged by any othér airlines, as well as
the characteristics of each service.»

Bermuda 2, in cbntrast to Bermuda 1, has a reference to
rea§6naﬁle loéd factor wh:zh is new and in acco;dancé with
the tariff procedures of the U.S. CAB. Other factors are:
'prevention of unjust discrimination and undue preferences, or
advantages in construing a fare or rate including competition
for scheduled or charter air services, and finally the erncour-
agement given to individual airlines to iﬁi;iate %nnovative,
cost based tariffs.27
It may be recalled the Bermuda 1 gad become guite outmoded
in its ability to take into account the modern circumstances.
In particular, both sides wanted to‘safeguard as far as possible

against a late intervention or a late\approval by one or other

governments in relation to particular tagiff. Thus, to avoid
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this last minute confusion, a significant procedural change

in the tariff article from the Bérmuda 1 agreement was

bréhght in. This meant the detailed provision of Article 12
requiring the submission of tariff agreement/or tariff fillings
at certain prescribed time well in advance of their coming into

operation, together with a provision for late fillings. The

timetable agreed to is appended below:

DAYS BEFORE TARIFF ACTION
EFECTIVENESS
a. 105 Tariff agreements (e.g. IATA
agreements) to he filed with
each party
b. 75 Individual airline tariffs,
if required, to be filled
/ with each party
C. 60 : Each party to have approved
following step' a, or disapproved tariff agree-
buf not less than ments, in whole or in part
45/ days before
effectiveness
30 A party may express dissatis-

following step b,
but not less than
15 days before
effectiveness

-

faction with a tariff filed
by an airline of the other
party. Consultations may be
requested.

Article 12 of Bermuda 2 further stipulated that the two

governments will furnish appropriate guidance to their carriers

28

during IATA Conferences. A Tariff Working Group, composed

of experts in accounting, statistics, economics, financial

29

analysis and market forces from each country was to be

30

established to discuss rate-making standards. This group was

to make recommendations to the two governments on «load factor



standards and evaluation and review afigpria for North

Atlantic tariffs».al The parties were, in turn, to use /

these recommendations in reviewing tariffs and agreements

reached under the authority of IATA.32

Moreover, 1in Article 12(7), it is provided that if agree-

L]

-ment is not reached on new tariffs or if no consultations are

requested, the party expressing dissatisfaction with a tariff
may <«take action to continue in force the existiﬁg tariffs
beyond the date on which they would otherwise have expired at
the levels and under the conditions (including seasonal
variations) set forth therein». This factor was amiss in the
original Bermuda Agreement.33

It may be noted that possibility which existed under

Bermuda 1, that an airline could be penalized at one end of a

route for charging a fare which it was authorized to charge by

the authorities at the other end, has been removed under Bermuda2.34

In the ultimate analysis, the general guidelines for tariff
levels, with the exception of no reference to value of service,
are broadly compatible with IATA's position in allowing factors
other than cost z«market place pressures») to be applied. The
Tariff Working Group findings on load factor and cost criteria
were found to be critical. Interpretation of the «prevention of
unjust discrimination» etc. was found as something of an unknown
factor in this context. The dispute avoidance procedure, parti-
cularly the parts relating to exchange during IATA Traffic
Conferencés served to improve the chances of\U.S./U.K. consensus

in their approach to the conferences.
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cC. Designation

In the 1946 Bermuda Agreement, each party could destgnate
«an airline or airlines» to operate the agreed rouéés. The

Agreement had no provision for consultation or delay. This

35 calling for consul-

[ 4
tation in the event that either party might wish to designate a

second or subsequent airline over any route.36

pattern changed with the 1966 Amendment

As discussed earlier, the traffic onvthe North Atlantic
had grbwn when the airlines had increased the size of their
aircraft. For instance, an airline to operate ; daily B-747
round trip at #0% load factor required 175,000 passengers
annually in a Imarket. Only New York had more than 350,000

37 The U.K. had force-

passengers annually to and from London.
fully argued over the past several years that multiple U.S.
widebody frequencies per da& (e.g. one each for each of two
ﬁ.s. airlines) destroyed tAe viability of markets. The U.K.
position on this issue was straight forward - one airline for
each side on each combination and all-cargo service route -~

including New York.

The new Agreement provides in Article 3, paragraph l'(a):

«Each contracting party shall have the right to
designate an airline or airlines for the purpose
of operating the agreed services on each of the
routes specified....»

Tke United States, although it initially considered this
provision closer to its position, was unable to preserve fully

the right to multiple designation established in Bermuda 1.




'allowing for exception@, was introduced.
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The compromise worked out was that on high density routes
mul%iple designation would be permitted, whereas on North
Atlantic low density routes, a single designation regime,
39
The U.K. objective of single designation on the North
Atlantic was also partly secured. It was agreed that each
country might designate two airlines for two gateway route
segments and the other segments might qualify for dual designa-
40

tion. In three instances an additional carrier could be

designated to serve a one-carrier gateway:

(1) 1if one country decides not to compete on
the route or operates a token service;

(2) 1if the number of one way revenue passengers
carried by the designzted airline of each
country exceeds 600,000 in each of two
consecutive years; or/ ’

(3) in the alternative, 450,000 passengers in

each of two consecutive years by one country's
airline.4l

Regafding the passengers service, multiple designation of

=3
carriers by each party was in principle allowed on two North
Atlantic routes, selected by each contracting party.42 The

routes determined were London-New York and London-Los Angeles.
Pan Am and TWA were the American carriers on these routes,

while British Airways was to serve both routes. In addition

43

Laker Airways of Britian inaugurated on 26 September 1977 its

low cost, no reservation skytrain service between London and

New York. British Caledonian Airways was the second British

airline on the London-Los Angeles route.
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It was further provided that after the agreement had
been in effect for three years, the United States will be
permitted to choose an additional U.S. gateway -city. One
carrier from each country was allowed to render non-stop ser-
vice fo that gateway f{pm London.44

For all cargo services} three airlines each were designa-
ted and further airlines c7h1d be added to compete with designa-
tion by the other party on routes not previously operated by
all cargo services. Accordingly,U.S. designated Pan American,
Seaboard and TWA for all cargo routes. In addition, in case

4

the U.K. were to designate an airline to operate all cargo

L

service to Houston, then the United States could, if it so

o

chose, designate an airline other than Pan American, Seaboard,
and TWA ta operate all cargo services between Houston and London.45
It, however, soon became evident that while these res@ric-
tions did not greatly affect the existing situation, they
- substéntially inhibited the future mark;t entry plans fdr
scheduled combination services between the U.S. and the U.K.
(fof example by supplemental carriers seeking scheduled rights,
as.Qéil as further scheduled carriers). There is markedly
¢ greater entry possibility for all-ctargo operators Between the
U.S. and the U.K., thch must be seen as part of an overall
bias in the agreement towards all cargo operation rather than
cargo on combination services. This resuléed in changes in
operating economics, both by dilution of combination servicé

\ revenues and by expanded all cargo operations relative to

combination.
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D. Charter Linkage §

During the early stages of negotiatigps, it was recog-
nized that, within tHe time scale prgscribed, and given the
complexity of the subject and the differences of wview on
both sides of the Atlantic, it would be very difficult to
cover the charter issue. But as the time passed, the U.S.'s
sige took up a very strong stance to the effect that if a
satisfactory charter agreement was not reached by a certain
date (April 1, 1979 was suggested) the Qhole of the Bermuda 2
should lapse. Although the U.K. was initially reluctant to
accept this demand, the compromise was, however, reached which
is set out in Article 14 and Annex 4.46

It would be recalled that the original Bermuda Agreement
was bnly concerned with scheduled international air services.
The non-scheduled services were mostly performed on the basis
of unilaterally issued government permits or occasionally
pursuant to separate éharter bilaterals or memoranda of under-
standing.47 Bermuda 2 is the first bilateral to contain a
number of provisions relating to chaxter air services between

the U.S.A. and the U.K. Charter:air transportation was added

to the preamble of Bermuda 2:

«Believing that both scheduled and charter air .

+  transportation are important to the consumer '
interest and are essential elements of a healthy
international air transport system.

Article 14 of the Bermuda 2 contains important policy

language regarding the facts that charter air services are part

2wy a3 ad v ke Lhk y e & e i



of the total air service system and that their further

development is imperative:
A\

«The contracting parties recognize the need to
further the maintenance and development, where

a substantial demand exists or may be expected,
of a viable network of scheduled air services,
consistently and readily avialable, which caters
for all segments of demand and particularly for
those needing a wide and flexible range of air
services.

The contracting parties also recognize the
substantial and growing demand from that section
of the travelling public wHich is price rather
than time sensitive, for air services at the
lowest possible level of fares. The contracting
parties, therefore, taking into account the
relationships of scheduled and charter air ser-
vices and the need for a total air service system,
shall further the maintenance and development of .
efficient and economic charter air services so as
to meet that demand.»

-

Article 14 aims at maintaining and developing a «viable
scheduled network where a substan£iél demand exists or may be
expected» for <«consistently and readily available» scheduled
services. And with this background, the scheduled network may
cater «for all segments of demand and particularly those needing
a wide and flexible range of air services». ghe Article further
elaborates that«there is a substantial and growing demand» from
that section which is‘«price rather than time sensitive...at the
lowest possible }evel of fares». «Efficient and economic»
charter services are, therefore, to be maintained and develéped
to meet this démand, bearing in mind the relation between sche-

I

duled and charter services and the <«need for-a total air service

system».
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Finally, Article 14 establishes a separate Annex to
deal with charter sgrvices.48 Annex 4 subsequently applies
to all charter operations between the respective territories.
This application has, however, been found to be cqnfusing, as
the Article cleary relates to all passenger operations, while
the Annex concentrates onnthe North Atlantic, and refers also
to cargo charters for the proposed bilateral. )

Annex 4, however, states by omission that Article 3,
Designation and Authorization of Airlines, and Article 11,

49 The

Fair Competition, are not applicable to those services.
Annex further committed thé contracting parties to negotiations
before the end of the year with a view towards establisﬁing a
bilateral or hbpefully even a multilateral-agreement with
respect to North Atlantic charter services.so

The Charter Annex, although incorporating the U.S./U.K.
Ch;rter Memorandum, still failed to release charter/scheduled
pricing and capacity (despite the detailed pricing and capacity
provisions of scheduled operations, particularly on the North
Atlantic). The Memorandum permits objection to prices where
they are <«uneconomic, unreasonab¥e or unjustly discrimiﬂatory
taking into account all relevant costs» of the minimum scheduled-
reguirement for cost-based tariffs, assuming reasonable load
factors. The Memorandum contains no capacity control for
charters, nor relatively with scheduled capacity.

The following Bermuda 2 Articles are applied to authorized
charter airline operations (i.e. effective 23 July, 1977):
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Article 1 (Definitions)

Article 2 (Grant of Rights-Paragraph 1, 3, and
4 only) ’

Article 4 (Application of Laws)

Article 6 (Airworthiness)

Article 8 (Commercial Operation)

Article 9 (Custom Duties)

Article 10 (User Charges)

Article 14 (Charter)

Article 16 (Consultations)

Article 17 (Settlement of Disputes)

Article 18 (Amendment)

Article 19 (Termination)

Article 20 (Registration with ICAOQ)

Article 21 (Entry into Force)

As mentioned earlier, a controversial provision in Annex 4
is the one which expreéses the consensus of the contractiné
parties on the need for a «multilateral arrangement of Charter
Air Services in the North Atlantic market!t'.51 While the U.S.A.
had always been the champion of North Atlantic bilateralism,
the Britian and other European Civil Aviatidn Conference
(ECAC) nations' had preferred multi]_.ateral understanding on
international charter air services. This approach by ECAC had
raised fierce protest from the National 1—\11: Carrier Association
(NACA) and the Trade Association of the U.S. Supplemental
(Charter) air carriers of the U.S.A.52 .

A careful analysis of the charter provisions discloses
_that it was an untidy co;npromise. For example, little considera-

tion had been given to cargo charters and primary attention is

paid to the North Atlantic. Moreover, by leaving open the

ey
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question 0f a- new charter bilateral;, mény contentious

issues remained unfes;ol;red. ’ The;e'@s‘ no provision for
establishing pricing/capacity re‘:l.a{:iyﬂi’ty, betweén charter

and scheduled services - the critical lelement in establishing

a stable and meaningful requlatory framework.

\ \-‘.

E. Routes

Article 2 and Annex 1 of Bermuda 2 contain the new air
rotites for scheduled air services between the U.K. and the
U.S.A. The new agreement (Annex 1 - Route Schedules) with

the United Kingdom -provides for combination passenger/cargo

- -

services of U.S. airlines.

(1) Unlimited rights beyond London (4nd Prestwick/
Glasgow) for the operation of through flights
(with transit traffie rights),

(2) Unlimited rights for on-line transfer of 53
traffic at U.K. points for onward carriage;

(3) The addition of Anchorage, Atlanta, Dallas/
Fort Worth, and Houston as gateways for non-
stop services to London;54 -

- ' (4) vUnlimited rights for «change of gauge» at
" - UK. or third-country points;55 ~

(5) Unlimited Tights to operate behind gateway
segments with or without change of aircraft
of flight number;

(6] Continuation of a round the world- routing
through London and Hong Kong, and:

(7) Rights to carry local traffic between London
: and Prestwick/Glasgow on .the one hand, and on @
. the other Frankfurt, Hamburg, Munich and
Berlin, for an indefinite period; and Austria
and Belgium until July-23, 1980; and the
Netheg%ands, Norway, and Sweden until July 23,
1982
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It may be noted that the routing flexibility provisions
in the above 1list (i.e. points 1,2,4, and 5) apply not only
to North Atlantic passenger services, but to all routes and
gservices covered by Bermuda 2 - for both parties. However,
there is no doubt that their potential value 1is especially
great for North Atlantic passenger services.58

The U.S. fifth freedom rights through London were in turn
considerably reduced.59 While in 1946, U.S. airlines could
carry local traffic between London and 40 points as far away
as India, they could now carry local traffic between London and
16 points and only 11 points after 1982. 1In exchange for giving
up traffic rights, the U.S. gained the right to. operate with
transit and on-line connecting (but not local traffic) rights
beyond London to the world. This allowed U.S. flights to
continue to the continent, thereby extending the direct Euro-
pean services available from U.S. cities.so

Bermuda 2 opens up the United States territory to U.K.
carriers by introducing more gateway points. The major benefits

gained by the United Kingdom are:

(1) Equal access to San Francisco and Seattle;61

(2) New U.S. gateways of Atlanta, Dallas/Ft. Worth,
and Houston;

(3) The flexibility to combine U.S. gateways as
they choose;63

(4) The right to operate from continental cities
through London to the United States without a
change of flight number;

(5) The right to serve Canada enroute to or beyond
certain U.S. cities;64
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(6). The right to serve Mexico City beyond cer-
tain U.S. cities;65 and

(7) The right to serve Venezuela, Colombia, 66
Manaus, and Peru beyond Atlanta and Houston.

Bermuda 2 introduces special routes exclusively for

cargo services, which constitutes an innovation.67 The U.S.

all cargo services may operate to London, Manchester, and/or
Prestwick/Glasgow from any point through one of seven designated
gateways (Boston, Chicago, Detroit, Houston;, Los Angeles,

New York, and Philadelphia) and beyond to any ﬁbint in Europe,
Africa, or Asia,with or without a change of gauge, at Londan
or elsewhere. This ability to combine traffic flows, which is
of great importance for the viability of freighter operations,
provides greatly expanded routing flexibility for U.S. all-
cargo operations. Additionally, the U_,S. all-cargo operators
may carry local traffic on their flights through London to
Belgium, the Netherlarids, Federal Republic of Germany, Turkey,
Lebanon, Syria, Jordan,68 Iran, and India. In particular, the
all-cargo operators of the United States have greatly improved
access to the major air freight markets of Frankfurt and the
Middle East.

Bermuda 2 provides valuable all-cargo route rights to the
British airlines. The British will now havelfoutes frgm London,
Manchester, and Prestwick/Glasgow - (1) to Boston, Chicago,
Detroit, Los Angeles, New York and Washington/Baltimore with
immediate and/or beyond rights to Canaéa and beyond rights to

Panama;69 {2) to Atlanta and Houston, with beyond rights to

LY
<o
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Venezuela, Columbia, Manaus, and Peru;70 and (3) to Miami
with local traffic rights beyond to Mexico City.

As far as routes between the mainland 5f the U.S.A. and
Bermuda are concerned,lnew gateways have been opened up which
are of considerable benefit to the economy of Bermuda and
the U.S. airlines.71 The Bermuda 2 expands the U.S. gateway to
Bermuda with the addition of Atlanta, Miami, and Philadelphia,
bringing'to nine the number of U.S. gateways designated for non-
stop services to Bermuda. 1In addition, provision is made for
a route from Atlanta, Baltimore, Miamiﬁkhnd/or Washington via
Bermuda to the Azores and two points in continental Europe to
be determined later.72 There was no intention of a British air-
line operating the new routes from Bermuda to the U.S. Mainland,
however, adequate routes and rights are available when required.

In the Caribbean, the U.K. airlines have been‘given greater
access to the United States. The British who initially had fi&e
mainland points, have been given two of the follpwing points
to serve in this area: Miami, Houston, New Orieans, Tampa,
Washington and Baltimore - iﬁ any.one season, in addition to
their existing rights to U.S. CaribBbean points‘73

In as far as the Pacific routes (combinatipn services)

§

were concerned, the U.S.A. accepted the continuation of the

existing Japan-London routing via Anchoraée, obtaining for the
l@first time an Anchorage-London route for a U.S. carrier Qith
open behind gateway authority. The Tarawa-Christmas Island-
Honolulu‘routing was granted to the U.K. carrier. The rou _

to Hong Kong, however, proved to be very controversial. 1In
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the Pacific, there are slight differences under Bermuda 2
between all-cargo and combination service routes. In terms
. of gateway, U.S. all-cargo operators may serve Chicago and
any of the combination gateways.74 The U.S. gateways for U.K.
all-cargo services are the same as far as U.K. combination
services, ‘except that any or all of the three West Coast points -
Los Angeles, San Francisco and Seattle - may be served each
season.

In the final analysis, it'is signif{cant to realize that
the impact of the route network remains, as in Bermuda 1, largely
in the fact that many of the world's major routes are affected
by the operation of U.S. and U.K. carriers authorized under the
Agreement. 1Its influence on .the North Atlantic and Caribbean
is critical, but impact has also been realized in the Pacific )
and South East Asia, to a lessor exteht through the round-the-~
world service and- in continental America.

As observed earlier, Bermuda 2 extends a wide exchange
of rights for all-cargo services. In this area, the Agreement
shows a significant degree of liberality, three all~cargo U.S.
operato£s~being allowed on the North Atlantic and beyond.
There is also in the Notes applicable to all routes provisions
for total flexibility of routing which, of course, is particular-
ly essential, for'alljcargo services. > ’

lThe Agreement 1ntroéuces the concept of the «blind sector»

by permittihg so-called «combination flight» as a means of
compensation. Accordingly, the respective carrier is allowed

to carry traffic from the territory of the other contracting
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party to beyond points provided that this traffic has
initially originated from the territory of the carrier's
home state. The converse applies as well. Thus, the carrier
may combine third and fourth freedom rights under two differ-
ent bilateral agreepgents.

Finally it shoéld be noted that the right to chénge of £
3333976 was also agreed (as it had been in Bermuda 1 though
on more clearly defined terms). Moreover, the current practice
of combining third and fourth freedom traffic under different
bilateral air transport agreements - also<“called sixth freedom

traffic - has been officially sanctioned in the Agreement.77

F. Other Provisions

In the opinion of the author, amongst the remaining Articles
of Bermuda 2, three merit a brief discussion. Starting with

Article 7 which deals with aviation security, where emphasis is

placed on the Tokyo'(1964), Haque (1970), and Montreal (1971)

anti-hijacking conventions, and a commitment is made between
the contracting parties <«to provide maximum aid to each other
with a view to preventing hijacking and sabotage to aircraft,
airports and air navigation facilities and threats to aviation
securitf».

It is submitted that it would have been more apt if these
two of the most powerful civil aviation étates in the world,

o

had gone a little further in support of the three conventions
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and agreed that they would actively pursue the conventions,

even to the polnt of making this a condition of other bilateral

agreements.

Article 10 deals with the thorny issue of user charges.

According to the Article,user charges shall be «just and reason-
able», cost—-based and in no event shall'z contracting party
«impose or permit to be imposed on the designated airline of the
other contracting party user charges higher than those imposed
on its own designated airlines».78 This is a substantial adwvance
in governmental user charge philosophy. The main constituents

of this Article are:

-~ «just and reasonable»,
- equitably opportioned among categories of users,

- non-discriminatory as between each party's inter-

national operators,
- based on sound economic principles and op the ﬁ?

generally accepted, accounting practices in each
party's territory,

and may:

- reflect «but not exceed thé full cost» of airport
and navigation facilities and services,

— including «a reasonable rate of return on assets,
after depreciation».

Furthermore, in providing the facilities and services <«such
factors as efficiency, economy, environmental impact and safety
of oberations» are to be taken into consideration.

It is submitted that this is a significant statement and
should have been intended as a model élause between the U.S. and

the U.K. while entering in bilaterals with other countries.
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Finally, in view of the very widespread airline practice
of illegal kickbacks to travel agents, the following provision

in Article 13 is of particular significance:

«The aeronautical authorities of each contracting
party shall exercise their best efforts to ensure
that the commission and compensation paid by the
airlines of each contracting party conform to the
level or levels of commissions and compensation
filed with the aeronautical authorities.»

In Article 13, mandatory filling is not required, which
produces the anomaly that where one party réquires filling, it
undertakes best efforts to ensure compliance with the filed
levels, yet the other party, which may not reéuire filing,
accepts no form of complementary obligation to control commission.
Whatever the results, it 1is submitted that there is a tendency

towards <«country of origin» commission rules.

.
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CHAPTER III - FQOOTNOTES

Agreement Relating to Air Services, July 23, 1977
United States-~United Kingdom-U.S.T.-, T.I.A.S.
No. 8641 herein after cited as Bermuda 2

See the Final Act 0of the Bermuda Conference, T.I.A.S.
1507, Resolution, P. 18, para. (1).

See the Preamble to Bermuda 2. It is to be noted
that the new Agreement was intended not only to
replace the Bermuda 1 Agreement ttself, but also
the Final Act to the Bermuda Conference of 1946,
containing the so-called Bermuda principles;

see clause 8 of the Preamble.

See clauses 2 €0 5 of the Preamble to Bermuda 2.

Dr. N. Matte, Treatise on Air Aeronautical Law,
3rd ed., p. 237.

Ibid., during the negotiations for Bermuda 2, parallel
negotiations with Japan on a new bilateral agreement
were held, in which Japan took a peosition similar

to the United Kingdom. See L. Doty, <«Japan Joins
Bermuda Principles Attack» AW&ST Tech., August 23,
1976, at 24; a similar situation arose with

respect to Italy. ; :

Business Week, August 16, 1976, at 108.

Shovelton, Bermuda 2: A Discussion of its Implications,
Aeronautical Journal, Feb. 1978, at 53.

Article 11 of Bermuda 2, which is entitled <«Fair
Tompetition».

«....When a designated airline of one contracting
party proposes to inaugurate services on a gateway
route segment already served by a designated airline
or airlines of the other contracting party, the
incumbent airline or airlines shall each refrain from
increasing the frequency of their services to the
extent and for the timé necessary to ensure that the
airline inaugqurating service may fairly exercise its
rights....» (Article 11, paragraph 2)

In particular, U.S. capacity on the round the world
service (limited to seven frequencies per week in
each direction) or on the Hong-Kong-Tokyo segment
(limited to 14 frequencies per week in each direction)
are exempt from review.

4
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24-
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26.

27.
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Bermuda 2, supra note l, annex 2(3).

Quoted in Barnard, U.S., U.K. sign New Air Services
Pact: Unlikely to Much Alter Present Imbalance,
J. Com. (N.Y.) June 23, 1977, at 1 Col. 1.

Business Week, May 9, 1977, at 32.

Traffic World, July 4, 1977, at 91.

MacDevitt, The Triangle Claims Another Victim:

A Watery Grave for the Original Bermuda Agreement
Principles, 7 Denver Journal of Int'l. L. & Pol.

1978, at 269. The summer season includes the period
April 1 through October 31. The winter traffic season

begins November 1 and continues through March 31.
Bermuda 2, Annex 2, para. 13.

Ibid., para. 3.

Ibid., at 270.

Bermuda 2, supra note 1, Annex 2, para. 4.
Ibid.

Ibid.

Bermud@ 2, supra note 1, Annex 2, para. 5.

Haanappel, Bermuda 2: A First Impression, Annals
of Alr and Space Law, 19?7, at 144.

Ibid., at 144.
Paragraph 2 of Article 12, Tariffs, of Bermuda 2.

Boyd Statement, Hearing concerning U.S. Internation-
al Aviation Negotiations Before the Sub-Committee on
Aviation of the House Committee on Public Works

and Transportation, lst sess. 4 n.4 (1977)
hereinafter cited as Hearings , at 59.

Bermuda 2, supra note 1, Article 12, para. 2.
See Article 12 (9)(a)~-(b).

Ibid., Annex 3(1). >
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36.
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39.

40.
41.
42.

43.
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Ibid., Art. 12(9) (a).

See Annex 3(4), Bermuda 2.

Art. 12(9) (a); Annex 3 (5).
Shovelton, supra note 8, at 53.

Ibid.

Hearing, supra note 26, at 41.

The United States has taken the position that

even if the consultations reached no agreement,
they could make additional designations. The U.K.
never accepted that view. Thus had the issue ever
been forced, it was likely that an additional
designation could have been made only in exchange
for some concession. This is quite different from
the unmodified right to make multiple designations,

CAB traffic flow data for 1976 were:

Between London and Passengers in 1976
New York - 1,078,811
Los Angeles 3}7,300
Miami 256,434
Boston 252,736
Washington/Baltimore 252,282
Chicago 250,857
Seattle ' 100,869
San Francisco . 95,000
Philadelphia 78,851

Bermuda 2, supra note 1, Article 3, para. l{(a).

See Art. 3, paras. 1 to 3 of the Agreement; see
Dr., Matte, supra note 5, at 243.

Bermuda 2, supra note 1, Art. 3(2).'

Ibid., Art. 3, para. 2(b) (i)-(ii).

' Ibid., Art. 3, para. 2{a).

Trans International Airlines (TIA), a U.S. Supple-

mental (charter) air carrier, had filed for permission
to ilnaugurate a similar, scheduled low cost, no reserva-

tion air service between New York and Brussels.
T~

s Seclon 2oy €
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44. Bermuda 2, supra note 1, Annex 1, para. 1, |
U.8. route 1 n. 2.

45 Hearings, supra note 26, at 45. '
46. Shovelton, supra note 8, at 54.°

47. The multilateral Paris Agreement of 1956 on Non-
Scheduled Air Serviceés in Europe is an exception
to this rule. The scope and application _of this
Agreement, however, are rather limited; See
Haanappel, supra note 23, at 146.

48. Bermuda‘Z, Art. 14, para. 3. -=*=
49. Bermuda 2, Annex 4, para. 2.

5¢. Bermuda 2, Annex 4, para. 3; MacDevitt, supra
note 16, at 272.

51. Bermuda 2, Annex 4, para. 3.
52. Haanappel, supra note 23, at 147.

53. Hearings, supra note 26, at 26; see the Agreement,
Note‘l in section 5 of Annex 1.

54. 1Ibid., The economic data indicated there was not
sufficient traffic at Atlanta, Dallas/Ft. Worth,
and Houston to support non-stop services at reason-
able frequencies by two airlines (one U.S., one U.K.)
competitive services were to be phased in. Atlanta
and Dallas/Ft. Worth were to be served non-stop only -
by U.S. airlines until July 23, 1980; Houston could
be served non-stop only by U.K. airlines until July 23,
1980. U.S. could designate an additional c¢ity as a
gateway for non-stop services after July 23, 1983.

55. The Agreement; Note 6, the U.K. had earlier objected
to this practice. '

56. The Agreement, Note 5.

i

57. Hearings, supra note 26, at 27; Two U.S. rairlines
may serve Frankfurt from London; only one U.S.
* 7 airline may serve the other points from London.

58. Ibid.
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60.

61.

62.

63.

64.

65.

66.

67.

68.

69.

70.

71.
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Shovelton, supra note 8, at 52.

Hearings, supra note 26, at 28; It may be
recalled that the new routes agreed to in
1966 provided for very limited beyond London ,
operating rights. In Bermuda 2, these restric- k
tions were eliminated for Los Angeles, Miami, 1
San Francisco, and Seattle traffic.

If exercised, this access provides competitive
services, Seattle~London, for the first-time,
and assures the continuation of two airlines,
San Francisco~-London.

Y
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See Footnote 54 above. |

U.K. airlines may not carry local traffic between
U.S. cities. ;

Specifically, Boston, Chicago, Dallas/Ft. Warth,
Detroit, New York, Philadephia, and Washington/
Baltimore. Local traffic rights are included

but will require canadian approval. ;
/

Specifically, Boston, Detroit, New York, Philéﬁéi—
phia and Washington/Batimore. Local traffic rights
are included, but will require Mexican approwval.

Includes local traffic rights between Houston and
Peru.

See sections 2 and 4 of the Route Schedule. Thus,

the Route Schedule provides for, 2 sections on -
combination services (passengers and cargo), Section

1 and 3, and for 2 sections on all cargo services,

section 2 and 4. .

This is a new point, not provided for in the 1966
Amendment to Bermuda.

Local traffic rights are included except between
Los Angeles and either Canada or Panama.

Local traffic right are included except between
Houston and Peru. Atlanta could have not been
served non-stop until July 23, 1980.

Shovelton, supra note 8, at 52.
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This was provided at the U.K.'s request. No. U.S.
carrier has expressed an interest in such a routing.

Shovelton, supra note 8, at 52.

For example, Anchorége, Guam, Honolulu, Los Angeles,
New York, San Francisco, and Seattle.

Shovelton, supra note 8, at 52.

For example, change from a larger to a smaller
alrcraft.

Haanappel, supra note 23, at 142.

Ibid., at 147.
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CHAPTER IV

A CRITICAL EVALUATION OF REACTIONS TO BERMUDA IT

INTRODUCTION

Thee initial reaction by the chief negotiators of both
sides .to the new agreement was a pleasant one. British
Secrétaéy of State for Trade, Edmund Dell, called it,
«reasonébie and sensible and satisfactory for both sides».
Alan S. Boyd, Special Ambassador and Chairman of the U.S.
Delegation, termed it «very satisfactory.»2 Secretary of Trans-
portation, Brock Adams stated that the‘new agreement supported
the principle of competition in the international market place
and though the British side clearly had sought a more restric-
tive agreemeht, our negotiators held firm for that principle.
He believed in certain respects more competition was permitted .

. «under the new agreement than under the old.»3

President Carter himself hailed Betrmuda 2 Agreement in theée

words :

«The Agréement jis one that reflects well on our
two great nations.- Its gquality, its fairness, and
its benefits to the consumer and to the airlines
should make it last as long as the original 1946
Bermuda Agreement. It continues our long historic
relationship with the United Kingdom.3»4

There were those, however, who did not share the enthusiasm
of the Government. Soon sharp criticism arose from opposition

coqservétives in Britian who believed the negotiations had
S .

résulted in an obvious failure for Britidn. A spokesman for

L}
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that group complained that Britain had restricted its rights
to compete on every route in return for very few gains.
On the U.S. side, just days before the new agreement was

signed, the chairmen of the House Committee on Public Works

and Transportation and the Aviation Sub-Committee of the

House Committee on Public Works and Transportation unsuccessfully

urged President Carter to delay concluding the pact for 30 days
in order to give Congress an opportunity to review it.6 Once
the full details of Bermuda 2 were made clear to the President
and his policy advisors, the White House «was less than pleased»
with the results of the agreement.7 The justification for
this change in reaction by the President was explained as the
President's minimal background in aviation and hence his inability
to realize the full extent and scope of the agreement.

The American opposifion, however, centered not so much upon
«how much the British received as compared to the share of the
American airlines», but on the negotiating body, the form the
Agreement took, and the anti-competitiveness of the Agreement.8
Some congressmen were so disturbed by the outcome of the nego-
tiations that they argued that Bermuda 2 should be classified
as a treaty instead of an executive agreement so that it
would require the advice and consent of the Senate before bind-
ing the United States.9

While the U.K. maintained a relatively peaceful posture

after the negotiations, the response in the U.S.A. to the

Bermuda 2 Agreement ranged from cheers to castigation and
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from praise to predictions of doom. The following quotations
-_
from various public figures in the U.S.A. would indicate the

diversity of views held with respect to the agreement:

Secretary of Transportation - Brock Adams

«Americans from every section of our country
will find air travel cheaper and more convenient
as a result of the new 'Bermuda Agreement' signed
today 23 July 1977.»

Reuben Robertson - ACAP (Aviation Consumer Action
Project

«The so-called Bermuda 2 agreement is a complete
sell out of the American public, and an inexcusable
abdication by the Executive Branch of the fundamental
economic philosophy to which we have long adhered.

It is ironic that the Carter administration's first
major setback in international diplomacy came not from
the Soviet Union, the PLO or other hostile forces, but
rather at the hands of our great ally, the U.K., and
the President's own hand picked friends and advisors,
Mr. Boyd and Secretary of Transportation Brock Adams.»

Captain J.J. 0O'Donell - President ALPA

«In plain words we believe we were taken for a
ride. The losses we have suffered were immense and
the gainsg wvirtually non-existent.»

Edward J. Driscoll - President, National Air Carriers.
Association

«We take great issue with the U.K. Agreement, as it
relates to charters. I know the U.K. Agreement has been
described as the most anti-competitive agreement the U.S.
has ever entered into, and we believe that is true.»

George Beam - Hillsborough County Aviation Authority
Tampa, Florida

«....(the) agreement contravenes all of our country's
most important principles in international aviation.
(the agreement) overruled the CAB's determination of the
PC & N. We believe the Bermuda 2 Agreément is illegal
and void.»1
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’ t
Notwithstanding the diversification of the views

expressed, a more comprehensive analysis of Bermuda 2 would
involve the changes and developments in the c¢ivil aviation
policies of both countries and the situation of the }nterests
affected by the Agreement. This entails the political influ-
ences as they impact their international aviation pruvgramme.
Shakespeare once said «policy sits above conscience». Does
politics sit above policy? The question should preferably be

left unanswered.

A. U.S. Views

There is no doubt that the Bermuda 2 Agreement was present-
ed to the world with pride and praise by highest officials in
both governmernts. However, as observed earlier, the initial
response 'in the U.S. was not very encouraginé. No sooner the
complete text of the Bermuda 2 Agreemeht became available, it
ériggered demands for congressional hearings and raised ;he
possibility of a céurt challenge of the validity and constitu-'

11 After the conclusion of the Agreement,

tionality of the pact,
Alan 8. Boyd, U.S. Chief negoti;tor in éhe talks, tried to defuse
these mis-apprehensions. He asserted that the capacity restric-
tions in the agreement would help increase the efficiency of
airline operations hy forcing more careful plénning. This )
increased efficiency would, in turn, with 1ndependen£ initiative
on the price side, result in relatively lower fares for the

public.12
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Later while defending the new capacity agreements, Boyd

said in testimony before the Senate Commerce, Science and
13

Transportation Aviation Sub;Committee that they were needed

because the U.K. had increasingly interpreted the 1946 Bermuda

agreements unilaterally. He further said that the U.S. inter-

agency policy group had approved the Bermuda 2 proposal whereby

each government‘could review any increase of schedul?d North
Atlantic seat capacity of more-than 15%. This position was not
particularly well taken by Howard W. Cannon, Sub-committee
Chairman, who expressed the concern that Bermuda 2 was unfairly
restrictive of free enterprise. He said «what Wwe want to find
out here is how U.S. policy is hade, by whom and how it is

implemented.»14

The Sub-Committee on Avia&ion of the House Public Works

and Transportation Committee,l$ while holding the public

heafings on Bermuda.2, included the following remarks in their

opening statement: !

«The general principle which has governed United
' States'international aviation poliecy 1is that
competition provides the best service for the
public. We have resisted the desires of foreign
airlines tb6 move to a system where the government
controls s¢hedules, and revenues are pooled by
thHe airlines serving 4 route. OQur belief has been’

that capacity controls and revenue sharing encourage
inefficiency and results in _high' fares for the

consumer. A leading example is air trarisportation -
within  Europe, where there are significant limitations

on competition, and fares are two or more times the

level charged within the United States. On the other
hand, our experience, domestically and internationally, -
has been that competition encourages efficiency,- :
imaginative marketing, and low fares.' Bermuda 2
restricts competition to much greater degree than

\
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Bermuda 1. As we will hear in greater detail

from our witnesses, under Bermuda 2 the United
States has given up the right to designate more
than one U.S. carrier in most markets, and we

have retreated from our principle that there be

no advance control of schedules. In these hearings
we will determine whether the Executive Branch and
the CAB view Bermuda 2 as a 'special case', and
whether they intend to press for agreements with
other countries which do more than Bermuda 2 to
require a competitive system.»

In the testimony that followed, Mr. Bill, Deputy Assistant
Secretary of State for Transportation, Telecommunication and
Commercial Affairs, Mr. Davenport, Assistant Secretary of
Transportation and Mr. Boyd, the chief negotiator, testified in
favour of Bermuda 2. Other witnesses including Mr. John Barnum
formerly Deputy Secretary of Transportation and, most signifi-
cantly, the then Chairman of CAB, Mr. Kahn found problems with
Bermuda 2.

In their testimony both Mr. Biller and Mr. Davenport stated
that they considered the U.S.-U.K. situation was a special case
and Mr. bDavenport said specifically that Bermuda 2 would not
beié «complete model» for other agieements.l Mr. Kahn, on the
other‘hand, was unwilling to criticize the negotiators but did
seé serious shortépmings with Bermuda 2. In his testimony he
underlined the following objectives that the U.S. should strive

to attain in international negotiations:

s

- (1) glimination of anti-competitive restrictions
on- charters and supplemental carriers;

.(2) expanded opportunties for new low-fare sche-
duled service;
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(4)
(5)

(6)
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maximum access to markets by expansion of
non-stop U.S. gateways;:

adequafe multiple carrier designations;

avoidance of capacity or frequency restric-
tions; and

maximum flexibility for air carriers to
operate to points beyond or on the way to the 16
country with whom the agreement is negotiated.

In terms of these objectives, Mr. Kahn observed the

Bermuda 2 agreement left much to be desired. He said that the

‘agreement met one of these objectives by providing two new non-

top London gateways immediately - Atlanta and Dallas/Ft. Worth-

and two additional non-stop gateways in three years - Housten

and a point not then named. It also guaranteed U.S. carriers

the right to operate flights from interior U.S. cities through

the designated gateways and to points beyond the United Kingdom,

. without substantial limitations. Furthermore, the agreement

incorporated following restrictive features which could seriously

interfere with competitive development of the market:

(a)

(b)

(c)

It limited the possibility of low fare

scheduled service by a new carrier from any
gateway, other than Laker Airlines' Skytrain
service from New York, by imposing restric-

" tions on carrier designations;

It added a new mechanism for limiting increases
in capacity through a control of frequencies on
North Atlantic routes;

It imposed réstrictions on non U.S. lpcal
traffic - commonly referred to as fifth freedom

"which could have .a heavy impact in the Pacific,’

where U.S. flag all cargo-carrier were no longer
able to carry traffic ‘between Hong Kong and points
between Hong Kong and the United States, and

e
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(d) It failed to ensure British acceptance of
U.S. rules on charter transportation and
left the important subject of improvead
opportunities for charter competition to
later negotiations.l7

In his opening statement before the Aviaﬁion Sub-Committee
considering the divergent views on Bermuda 2, the sub-committee
Chairman Representative, Glenn Anderson said that there were
several areas of céngréssional dissatisfaction with Bermuda 2.
In his opinion they were: the cutback of multiple designations,
the possibility of advance control of schedules, the economic
rights relinquished by the U.S. and the failure of its negotiators
to secure a more definite agreement on the right of charter
carriers.,18 The sub-committee expressed particular concern that
the restrictions on multiple designations would eliminate the
possibility of a new U.S. low fare carrier from entering the

market.19

It may be noted that this sharp reaction to the Bermuda 2
agreement was not only opportune for U.S. but urgent. What
most U.S. observers were asking was whether the agreement would
set a precedent so as to help manifest their attitude in the
forthcoming negotiations with Japan,20 which was to redress
the grievous imbalances in the old bilateral of 1952. 1In his
letter to Mr. Kahn on 6 October 1977, the President Jimmy Carter

wrote the following:

«The work you are about to undertake in negotiating
bilateral agreement with Japan is of great importance.
Two related problems face international aviation
today: empty seats and high fares. Both problems can
be resolved if we work to remove restrictions on low
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and innovative fares in both chartered and
scheduled service. I am convinced that
increased competition can make convenient,

low cost transportation available to many
poeple who cannot now afford it, while at the
same time bringing greater prosperity to the
international aviation industry. Our goal in
international aviation should be to move to-
wards a truly competitive system. Market
forces should be the main determiner of the
variety, quality and price of air services....
..... our policy should be to trade opportunity
rather than restrictions. To achieve these
goals will require close inter-agency coggera—
tion and a firm negotiating posture....»

Certainly this approach by the President did not bode well for

considering Bermuda 2 as a model. Similar slrategy.was also

being envisaged for the U.S.-Italy talks.22 Italy's grievances

tied in with already expressed by the United Kingdom and
Japan and mainly dealt with three points: capacity control with
pre-determination aimed at reducing total U.S. capacity, abandon-
ment by the U.S. of the principle of multiple deéignation of
airlines (in particular, a single U.S. carrier to compete with
Alitalia at Rome and Milan), and a reduction in fifth freedom
rights - on routes beyond Rome, especially to the Middle East -
which gave U.S. airlines substantial advantages comparéd with
the marginal benefits for Alitalia.

After providing a general overview over the conflicts and
criticisms emanating from aviation committees and other inter-
ested parties, it wili be appropriate now to provide a more

indepth coverage on the areas of major criticgism.
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a. Criticism of the Capacity Control Measures

One of the criticisms of the Bermuda 2 agreement is that
by restricting the number of carriers as well as capacity,
the agreement may violate the U.S. anti-trust lalws.z3 Hear-

ings were called in by the Aviation Sub Committee of the

House Committee on Public Works and Transportation pointing out

that the capacity and airline designation provisions were

contrary to the Federal Aviation Acts' mandate of competition.24

Several court challenges were also organized by Ralph Nadar

Consumer Action Project and by Tampa, Florida, which was named

as a gateway city in the Transatlantic Route Proceedings but

which was excluded by Bermuda 2.25

It may be an interesting paradox here to note that the
issue of capacity had been the subject of much discussion before
the agreement was concluded. The United States stance against
controls had been heavily criticized. 1In fact, in 1974 officials
within the State Department, the Department of Transportation,
and the airline industry were admitting that thexoriginal
Bermuda Agreement position on capacity was becomiﬁg weaker and
less defensible because of intense competition, high costs and
economic problems.26 Various writers had suggested for a change
in the U.S. approach in view of the diminished share of the

market American planes carry, the overall decline in air traffic,27

and the lack of any real control of fares by the current system.28
Andreas Lowenfeld, a specialist in international aviation law,

even suggested a total reversal of U.S. stand on capacity

v



P P TR R o WS v ‘o

123

regulations and argued for the reasonable allocation of the

resources through negotiaiions of restraints on capacity.29
Notwithstanding the above, the politician and users in

the United States thought that the agreement violated the anti-

trust laws. But, after through study of the question, the U.K.

experts finally came to-a compromise solution. This emerged

very clearly from the document which stated the concepts of

the United Kingdom on capacity regulation on the North Atlantic

and was submitted by its delegation to the ICAO Special Air

Transport Conference in April 1977. As in the Harbridge House

§EE§X3O we ¢ould find a list.of possible formulae, ranging from
complete liberalism to protectionism through pre-determination
and control. The solution recommended in the U.K. document,
which now appeared in Bermuda 2, is hal% way between these
extremes. This statement of the U.K. theses spelled out at
ICAO, did not make a model of Bermuda 2, but it was, in no way,
either designed to illustrate the famous saying - «Publish and

be damned!».31

b. Criticism of the Legal Status of the Agreement

In the United States bilateral air transport agreements32
are concluded without the advice and consent of the Senate and
are thus characterized as executive agreements rather than as
treaties33 It is except for a vaguely drawn precedent the

U.8. Government has maintained the position that an air

service agreement does not constitute a treaty. The precedent

T iy b N £ 4 e
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is, only if an international agreement significantly affects
U.S. military, political or economic affairs, it is considered
a treaty, and the President can enter 1nt6 it only wigh the'
advice and consent of the Senate.34

Most countries in the world, however, consider a bilateral
agreement a treaty.35 Shortly after Bermuda 1 was signed, ~
congsiderable debate took place in thé houses of congreés as to
the legal status of that agreement. These debates re-emerged soon
the Bermuda 2 was concluded. )
During the course of congressional sub-committee hearings,

the following charges were raised by a_witness from the city of

Tampa and by a witness from a Ralph Nader Group:

(1) The CAB, which is an arm of the congress, had
found certain routes to be required by the
public convenience and necessity. In executing
Bermuda 2, the President exceeded his powers in
that he nullified Congressional Policy and usurped
the Congress' constitutional role;

(2) Bermuda 2 has all the hallmarks of a treaty- but
since it was not submitted for the advice and
consent of the Senate, it is a nullity. 1In
this connection, the witnesses pointed out that
although bilateral air transport agreements have
historically been considereéed as executive agree-
ments, no court has so decided and there is no
act of Congress expressly giving the President
such power;

(3) The appointment of Mr. Boyd as a 'Special
Ambassador' to conduct the negotiations on
behalf of the U.S. violated the constitution
because the President failed to seek or obtain
Senatorial advice and consent which is required
for the appointment of Ambassadors; and
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(4) The ilure of Mr. Boyd to make provision
in the U.5. Delegation for consumer and civil
groups representatives violated the Federal
Advisory Commjittee Act.36

The author would not like to express any views as to
the validity of the various charges of illegality levelled
above. 1In his opinion, one of the strong reasons that Bermuda 2
was being so strenuously challenged was that the Government
chose to lay all of its tenets out on the table instead of hiding
them in separate memoranda of understanding and informal,
executive agreements.

This view point has further support in the Statements of
State Department and Transportation Department officials, who
" said; many agreements with foreign countries - particularly in
Soutp America ana the U.S.S.R. - contain more restrictive
capacity and,schedule clauses than Bermuda 2 contains. ‘A
Transportation Department?official specifically said «Every
bilateral agreement we have contains some sort of restrictive
clauses.»

In the U.S. Executive Branch officials saw a great danger
in having the Senate ratify bilaterals. They argued that the
Senate moves slowly on treaties and gave as an example a U.S./
U.K. taxation treaty that was signed more than two years ago
still awaited Senate ratification. In addition to possible
delays on ratification, without a specific requirement that the
Senate act in a set number of days, Executive Branch officiais
contemplated routes and carrier designations getting tangled in

politics.>’ .
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In Greater Tampa Chamber of Commerce vs. Neil Goldschmidt,

Secretary of Transpo:t:tation,38 the U.S. Court of Appeals

discussed the challenges made against the legality of Bﬁefmuda 2
agreement. The plaintiffs—appellants were the Greater Tampa
Chamber of Commerce: 'The Tampa Bay Area International Air

Service Task Force; the Aviation Consumer Action Project;
Hillsborough County, Florida; the city of Cleveland, Ohio;

and eleven individuals who used international air service on
March 23, 1978. They filed a complaint alleging that Bermuda 2
was an invalid agreement and asked for declaratory and injunctive
relief against the -Secretary of Transportation, the Secretary of
State, and the United States.. The Appellants identified as the
injury which motivated the suit that Bermuda 2 was <«anti- -
competitive» and therefore diminished the quantity and guality

of transatlantic air service available to them.

The Court of Appeal dismissed this case for lack of standing
because the complaint failed to allege facts showing a substan-—
tial likelihood that a grant of relief would redress the
asserted injuries. Moreover, the Court held that there was na
substantial likelihood that the Senate would refuse to ratify
the agreement if Senate ratification were necessary, and even
if the Senate declined to ratify the agreement, there was no
evidence that the United Kingdom would accept terms other than
those in the Bermuda 2 Agfeement.

The legal debate over the status of the Agreement bore

no fruit, and the bilaterals still continue to enjoy the status
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of <«executive agreements». Finally, the author endorces

the views of the U.S. administration that if the Court had
to rule that bilaterals were treaties and required ratifica-
tion, it might have severally disrupted the international

~~3ir transport system.

c. Other Criticisms

Ope of the initial ériticism of the agreement/ f/rom the
American point of view was concerning the number c&f/gatewazs
the British gained into the dnited States compared to only one
majo_.r Jateway in the United Kingdom for the United States.
Other: criticism centered on the limits on_flighté in the Pacific

areria ‘and lost £ifth freedom rights. The first area of criticism

ma‘y‘be valid, but it should be noted th;at there was reciprocity
fox: tee;ch route allowing Amer.;ican carriers to fly to Britian,39
“and’ fhea;re were other points in Brit;ish Commonwealth open to

R the United ‘States. The second area, limited f£1lights in the
Pacific, was of significance' primarily because of the require-
ments of the around the world services.40 The third area, 1lost
fifth freedom f;.ghts, was probably the most seriodus in its
effects on the amount of ﬁraffic United States carriers could
have handled in Europe, even though the United States did
retain fifth freedom rights for around the world service and
for the méjor German cities. The American carriers were parti-

cularly concerned of the comparativély larger number of fifth

freedom rights granted to Britian-South America, Mexico City -
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and because all points in Canada were intermediate points
to the United States.41

The issue of fifth freedom losses was taken up by CAB
Chairman Kahn in his statement before the House Sub-Committee
on Aviation. Imr his views, one goal of international aviation
negotiations should be maximum flexibility in f£ifth and sixth

freedom rights. One of the specific areas he was concerned

about was the possible impact of fifth freedom restrictions on
42

.all-cargo flights involving Hong Kong.

The other criticisms centered around the wviability 6f the
negotiating body. 1In the U.S. the Secretary of State 1is empowered
to advise and consult the Secretary of Transportation, the CAB,
and the Secretary of Commerce with respect to negotiating
a;iation agreements with foreign governments.43 Soon after the
conclusion of Bermuda 2, the State Department was criticized for
placing the diplomatic relations before the economic welfare of
the U.S. airlines and for its lack of intergovernmental coopera-
tion.44 The authority of the State Department was further Ques-
tioned through the draft proposal submitted under the Carter
administration which placed the State Department in a negotiating

position subordinate to that of the Department of 'J“ransportationfl5

B. The United States Attitude: A Review of Agreement by the
Airlines .

As far as the U.S. airline industry was concerned, Pan Am,
to start with, expressed some dissatisfaction with the new

agreement, complaining that it «transferred net economic benefits

«

—
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from the U.S. flag system.to the British flag» but added
quickly that the agreement «was one the U.S. flag system
could live with».46 .
Explaining the Pan Am's perspective, Elihn Schott, the
Senior Vice-President, said that the U.S. side was effectively
represented during the negotiations. The airline considered
that the agreement was taillored to the specific air transport
situation of the two countries and in most respects made no
fundamental changes. Following reasons were considered as

Ed

responsikle:

(a) The architects of 1977 agreement were not
confronted with the need for constructing a
wholly new blueprint but simply with the task
of revising the old one; :

{b)} No extraordinary changes were envisaged because
the intervening 31 years had deen the develop-
ment of the world's greatest international air

transport route systems and neither party wanted
to destroy what had been achieved.

Pan Am was not particularly critical of the difficult
course between excessive competition and too much regulation.
They believed,thaE even with the limitation of Bermuda 2, the
United Stateé woula still be able to designate more airlines
on transatlantic routes to Britian than it had seen fit to
designate at anytime in the past three decades. The airline
cohsidered that the raté'provisions of Bermuda 1 have been with-

out substantial change carried into Bermuda 2. As to the

increasing intervention of governments in the rate-making

A

' process, the Pan Am was sﬁpportive of the possibility of selecting
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any 6ﬁe of the various courses available under Bermuda 2.
These courses included the extensive use of traffic conference
machinery with the agreed rates subject to approval or
conditioning by the governments. Alternatively, the govern-
ments could, to a large extent, prempt the functions of the
traffic conferences by agreements between themselves and there
could be a large degree of freedom for rate setting by indivi-
dual airlines subject to acceptability of these rates by the
governments.47

The Pan Am considered the area of capacity on scheduled
services as a significant change, but were somewhat skeptical
as to whether the circumscribed freedom guaranteed by Bermuda 2
represented a step towards pre-determination. However, in their
view, the most dramatic and substantial change effected by
Bermuda 2 was the eliminatibn of the fifth freedom rights
previously enjoyed by U.S. carriers anq particularly Pan
American at many points beyond London and Hong Kong in Europe,
Asia, and Australia. They were not surprised that the agree-
ment posted «no trespassing» signs on British third and fourth
freedom traffic which had previously been available as fifth
freedom to U.S. airlines. What was surprising for them was
that the U.S. conceded that British carriers could continue to
trespass in U.S. third and fourth freedom markets - that was,
traffic moving between the United States and third country
points in Euroée or Asia by the simple expedient of routing the

traffic through a British point such as London.

-
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As far as the loss of fifth freedom rights beyond London
and gong Kong were concerned, the Pan Am was particularly
critical of the resultant waste of fuel and vastly restricted
choice for passengers, bringing economic penalty to U.S.
carriers as well as to the public. Fin&lly, while generally
praising the Bermuda 2 agreement, the airline felt that such
complex international agreements shoulé not be drafted under
48

the pressures of inflexible deadlines.

The views of the Trans World Airlines weré no different.

In representing the views of the airline, Thomas Taylor, £he

Vice-President of the Government Affairs said that Bermuda 2

was a good agreement. He believed that while the period of

infancy for Bermuda 2 agreement seemed difficult, if.ﬁould |

finally out-last its immediate critics and outgrow its problems,
49

and will serve with distinction for sometime to come.

Other U.S. carriers, such as National Airlines, which did

not gain anything under the new agreement, were not so easily

placated. In the Transatlantic Route Proceeding Decision issued

on July 13, 1976, the CAB had recommended that National Airlines

be given authority to operate non-stop to London from Tampa
and New Orleans.50 Neither of these cities is mentioned in
Bermuda 2 as a gateway for non-stop service to London.

Before the sub-committee on Aviation, the real criticism

came from the air charter industry, where Edward J. Driscoll,

the President and Chief Executive officer of the National Air

Carriers Associations, an organization of supplemental carriers

b
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,(cérriers tﬁen‘aqthorized only to engage in charter air -
trangportationf pointéd to phé absence of charter linkdge
clausg or a c?arter'understanding in‘Beerda 2 as the focus
of charter carrieg criticism.51

During the sub-committee meeting on aviation, Senator
Canncon asked the airline executive§ if they would }ecommend a
congfessional veto of Bermﬁda 2 1f such a statutory provision

existed. Driscoll gave an unqualified <«yes», but C.E. Meyer,

-President of the Trans World Airlines, and Elihn Schott,

senior Vice-President - international and regulatory services,

Pan American World Airways, said they would not have asked for

a veto. Schott said the U.S. negotiators «did the best they

could», but, as discussed earlier, listed the following obje¢-

tions by. the Pan American: ‘ : ,o

/
|

(a) sSubstantial reduction in U.S. fifth freedom
rights;

{b) strict limitatiogs on the frequency of service
on fifth freedom routes that were retained,
particularly round the world and in the Orient;

(c) British access to most of the U.S. transatlantic

. " gateways allowed now on a non-stop basis for
——— -U.S.. carriers;

(d) British non-stop service from Housten three
years before a U.S. airline; and

(e) Limitation on U.S. carriers gateways to London,

with only two U.S. cities allowed two U.S.
airlines each.

Another problem not addressed by Bermuda 2, according to
(\ - Meyer, was escalating user charges in London. He said landing

‘fees, parking chagges and terminal traffic control at‘Heathrbw-

f . -
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.cost TWA $4.5 million in 1974, a figure that would amount to

$7 million in 1978. He further complained about higher en-
route navigational charges and the «shocking increase» in
air traffic control charges of the Euro-control system.

He stated:

«I should note that the U.S. does not impose en-
route charges or air traffic contreol charges on.
foreign airlines entering air space subject to
our control.»32

On the other hand, J. Donald Reilly, Executive Vice-

President of the Airport Operators Council International,

callgd for more prior consultation with airport opefators as
well as the airflnes in the next round of bilateral talks.

He asserted‘that negotiators sﬁould more carefully assess the
effetct of an agreement on the user charges of every airport
involved.

i

C. British Views

The British accomplished a great deal in Bermuda 2. Many
of the new provisions put the British carriers on more of an

53 Edmund Dell, British

even par with American airlines.
Secrgtary for Trade termed the agreement reasonable and satis-
}aétory for both sides énd predicted that the agreement would
result in more opportunity for British airlines, less waste

of resources, and real advantage to air travellers. Furthermore,
ﬁe‘said that the capacity cbntrol mechanisms would lead to

54

lowerufares in real;terms. The response by the opposition
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conservatives in Britain labelling the agreement as failure
was not well taken by the general consensus. Most agreed
that Bermuda 2 was the «British revolution of 1976», as
described by Harriet Oswalt Hill.55

The other commentators, however, suggested that although

the British taxpayer would win, the state-owned British Airways

would probably obtain a larger portion of the market - the

passengers would lose because of less competitive service.56

Evaluating the British position, Lord Thomas E. Bridges,
observed that the agreement had successfully attained the

following objectives:

(1) The new text was a far more precise document
than its predecessor and contained careful
formulations on problems which had been a
source of disagreement in the past. These
included such important matters as tariffs,
aviation security, commercial operation, user
charges and the settlement of disputes;

(2) Capacity control was one of the main 3bjec—,
tives of the-British ih re-negotiating the
agreement. The provisions on capacity control
in the agreement satisfied the British on the
mechanism to prevent the excessive capacity and
all the consequences which flew from it;

(3) Another important gain in this agreement was the
increase in number of gateways in the United
States. The following reasons were advanced by
the British to explain this point:

(a) Given the growth in international air
travel, it was desirable that there
should be more direct flights from
originating points in the United States
across the North Atlantic. It was,
therefore, the duty of government to
facilitate this in a way which was equit-
able to airlines, the travelling public,
and the national interest concerned;
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(b) The British have not succeeded in
negotiating Bermuda 2 a principle
namely that British and U.S. carriers
should be given equal opportunities
at each of the gateways. One reason
for this was that on certain new routes,
it made sense to give the carrier open-
ing the route an exclusive period in
which to establish the service. Secondly,
the U.S. side felt that they could not
concede total parity to the British at
all the U.S. gateways available to 57
American carriers under the Agreement.

According to the British it was not correct to view the

Bermuda 2 agreement as restrictive or illiberal. On the
e E(

contrary, they believed that they were able to preserve the

liberal character of previous agreement. The British considered *
that the main area of interest was the competitive low fares and
charters and their relation to each other. Here the reference

was drawn from t@g decision of English Court of Appeal, in

December 1976, which considered that the guidance given by the
British Government to British Civil Aviation Autho;ity, over the

Laker Skytrain service, was ultra vires.58 This decision was

instrumental in bringing about significant changes in the policy
of «single designation», which the British followed in their
negotiations with the U.S., and the eventual designation of

Laker Airways as the British's second scheduled operator on

London/New York.
The British felt that on the American side the starting
point in the low cost fare area was quite different. The

American had very forcibly expressed their view that since the
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British capacity control mechanism had imposed limits on
competition in scheduled services, an additional competitive
spin in the charter sector was essential to counter balance
the effect of the capacity mechanism. The British, however,
did not accept the view that capacity mechanism would involve
such an effect. 1In their view it merely helped to limit some
of the wasteful effects of the competitive process.59

The British considered the agreement was a compromise. It
was thus not a rigid system and allowed the operator a consider-
able measure of freedom. In their view the government role in
the agreement was designed to challenge the individual judgements
of operators and to suspend gii:\hin certain limits increases* in
capacity. Finally, the overall British viewpoint was that the

United Kingdaom received most of what it had sought, particularly

because capacity control had been adopted.

D. The British Attitude: A Review of Agreement by the
Airlines

British Airways was very pleased with the new pact.60

Peter Jack, representing the British Airways, said that

«Bermuda 2 was for British Airways a great advance on the
Bermuda of 1946 - an advance which well justified the U.K.'s
denunciation of that Agreement.-»61 The Airline believed that
taken together, the new route points, restricted double designa-
tion, and the capacity control mechanism, the airline would

have the opportunity of earning considerably more resources on

their transatlantic services into the U.S.A. than before and a
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higher percentage of the total Atlantic market between the

U.K. and the U.S.A.62 The officials for the state-owned

airline estimated that this gain in earnings would be about
15 million ﬁounds as a result of Bermuda 2.63

British Airways, however, had some criticism at the

Transatlantic Capacity Control. They felt that the capacity
was not so controlled as to produce equal capacity for the
airlines of each side, particularly as only frequency and not
seat contol was established.64

Laker Airways also scored impressive gains.65 However,

British Caledonian, the U.K.'s second flag carrier, was not as

2

jubilant. The airlines' critcism mostly devolved on provisions

which undermined its competitive position, and which placed

Britian in generally inferior position in terms of market share

opportunity.66 The airline, which was licensed to fly the

New York-London route, but suspended service three years before,

had lost its rights on that route, which were then being

67

operated by British Airwéys and Laker Airways. British

Caledonian had lost 5.3 million pounds in the first year of the

agreement as a result of the introduction of services by U.S.

carriers on the Houston-London and Dallas/Ft. Worth-London

routes.68 British Caledonian further dontended that British

Airwais and Laker Airways would not be able to adquately compete
69

with Pan~-Am and TWA on the London-New Ybrk route.
C.E. Powell, Manager International Relations, British

Caledonian, explained the reasons of its airline in being a loser.

P
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The airline believed that since it was the first airline to
have taken up any wholly new opportunity offered by Bermuda 2,
it became more quickly affected by the agreement than any
other airline.70

British Caledonian, therefore, considered the results of

Bermuda 2 disappointing. In their view, the new agreement

of fered no solutions to the sort of problems that had affliéted
most North Atlantic operations over a long period of time. The
airline considered that the main problems on the North Atlantic

have been of three types:

(1) The excessive rate of capacity growth follow-
ing the introduction of new aircraft types;

{2) the cost escalation and traffic slump after
the o0il crises;

(3) the competitive relationship between scheduled
and charter services.

o

In the views of British Caledonian Airways, since the

Bermuda 2 agreement made only minimal provisjion for excessive
rates_of capacity growth and no provisions for khe above
problems, the Americans have won on this basic point. Moreover,
if the agreement provided American interests less than they had
sought, it was because of the failure of the American's own
internal consultation proqedures, and hence, they could not
blame Bermuda 2.

The British Caledonian Airways believed that Bermuda 2

provided for a very competitive situation. .Consequeritly, they

made a decision very shortly after Bermuda 2 was initialled to

s TE

TR



n e TR 33T 1] ohatiinils Sl AR

o}

ET PHRARE WM TN . RARAL T

A A 3 Bl v

139

start a daily service to Housten. This non-stop service on
the London-Housten route faced major competition from their
existing North Atlantic services and from Co;corde. Concern-
ing the routes, the airline believed that revision of route
structure should take place regularly. In their view, in
five to six years' time when all the new routes would be
assimilated into the system, their effect should be rassessed
vis—a-vis the new industrial and business centres which may
have developed meanwhile between the two countries.

The airline was critical of Annex 2, but on a completely
different basis from the Americans. While they did not believe
in the American criticism that the Annex was restric@ionist and
anti-competitive, they wanted the system to have been more appro-*

priate for the sort of crises which affected the North Atlantic.

They believed there were three defects in the procedures:

~

(1) If there was too much capacity on any route
at the outset of the new agreement, it was
difficult for this capacity to be reduced;

(2) There was no effective restraint on capacity
when Boeing 707 or DC-8 type aircraft were
replaced by higher capacity wide~body types.
Equally, there was no restraint if, say DC-10's
were replaced by 747's or even larger aircraft;

{3) There was no provision for reducing capacity on
routes where traffic levels were decreasing.

Accordihg to this airline, it was clearly a major defect
of the new agreement that none of the main crises - 707 intro-
dyction, 747 introduction and the oil crises - were covered by

the capacity procedures. Nonetheless, the Agreement on the
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other hand, the airline believed, gave a more precise tariff
article than its predecessor. However, the new Agreement did
not offer agy reassurancé that future tariff levels would be
any more economic than they Had been in the past. Similarly
the Agreement did Aot offer any reassurance that the major
requlatory factors affecting tarﬁff levels, particularly the
relationship with charters, would be any better managed than in
the past.

Finally the airline, while reluctantly agreeing with the
British evaluation that the Agreement was worth tens of millions
of pounds for Britian, asserted that Bermuda 2 would become
famous only if it provided a better basis for regulatory inter-
national air services than its predecessor. It would prove to
have been a British victory if Britian did better in relative

terms than it did before.71
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AN

CHAPTER V

BERMUDA ITX: AMENDMENTS AND REVISION

INTRODUCTION

. It is evident that influential interests in the United
Stétes h;d not been satisfied with the Bermuda 2 agreement.
Withiﬁ less than one year of the conclusion of Bermuda 2, .the
Cartér Administration began the trend of negotiatihg liberal

bilateral air transport agreements with a number of countries

in order to encourage competition through low competitive.

prices and to eliminate all regulatory restrictions concerning

capacity, frequencies, routes and charter flights.l

The first libgral Piotocais’were concluded with the

2 Agreements with other

3

| Ngtherlands and Singgporg in early 1978.
countries (such as Israel, Germany and Belgium) followed: At
the end of 1979, the U.S.A. had signed about eleventbf such’
bilateral agreements with different countries including gamaica,'

. Papda New Guinea, Fiji and Tha—iland.4

The objectives of the new American negotiating policy were

formally set down during 1978. It was a strong call for inter-

national derequlation. Under this new policy economic decisions

were left to the determination of individual-airlines and to
the free forces of the market place.5 Deregulation originated
in the domestic American air transport system, but was gradually

{

transposed to the international field as well.

:/’h
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/‘!

The épproach in the United States, however, had been to
remove the barriers to market entry in order to oblige the
big afrlines qn the domestic network to face up to the
others; to those who would never have hoped for the same treat-
ment under the old regime, or who would have wanted years to
obtain much less. Thus the new regime has been gengrally well
received by those who seized these opportunities and much more
cooly, of course, by those who were obliged to share the cake.

International Deregulation, on the other hand, was, in fact,

nothihg more than an attempt by the U.S.A. to reintroduce on a
country by country basis their traditiongl liberal aviation

policy as an answer to growing nestrictionism from various

_.countries. There is no doubt that the liberal agreements did

work well for the North Atlantic, but it was certainly not
acceptable on a world wide basis. This liberalization had been
introduced mainly on routes between industrial countries or
between them and the new «industrial countries» (South-East

Asian countries in particular) because those countries generated

~ the bulk of the traffic market. Third world countries operated

mostly in these markets and were often high-cost operators
which made it very difficult for them to adopt liberal policies.

The latter states strongly rejected the American policy within

l“‘thé framework of ICAO.

According to the U.S. viewpoint, Deregulation was on
more solid‘groﬁnds‘and succeeded in increasing the productivity

of individual éirlines. The U.S. claimed that the average

]




148

annual increase in the load factor was four times higher in
1977-1979 than in 1972-1977 when the airlines were regulated.
The increase 1in revenue ton miles per gallon of fuel was
almost 50%. The United States gave these results in greater
detail to illustrate its paper on capacity submitted by its

delegation to the Second Air Transport Conference of ICAO.6

However, for the Americans the concern was not the financial
aspect alone, but the problem of extrapolating the system
internationally.7

The international aspect of deregulation eventually
became a subject of serious criticism in the U.S.A. Marvin Cohen,
for instance, while lecturing to the New York Society of Security
Analysts in 1979 said <«we have abandoned entirely the concepts
of our international airlines as chosen instruments of our
foreign policy.» Some critics complained that it was a self
delusion to set up universal standards for fair competition and
sound management which were respected in one region and scoffed
at in another. Conclusively, it was impossible to speak about
equality of opportunity in such a one sided system.

The ex—-chairman of Air France ellucidated the deregqulatory

concepts of U.S.A. taking into account the economic benefits

in the following words: .

«Internationally speaking, the market would be balanced
to some extent if all the airlines operated rich and poor
routes, as their respective markets and economic situ-
ations would then be comparable. Under deregulation
these prospects are precluded or minimized, as some air-
lines are able to chose the best routes, without being
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obliged to accept the obligations imposed on
others due to their status or other factdrs.

Thus operators who can achieve profitability
while lowering fares are confronted with others
who cannot match this competition without a
varying degree of subsidy. It is probably exces-
sive to speak here of unfair competition, but it
may be concluded that this sjituation is 111-
adapted to the principle of equality of opportunity.
It is an argument which can be used both against
derequlation and its current detractors in the
United States who are attacking foreign aviation
policies.»8 ’

Deregulation is a vast subject and author does not wish
to expand the discussion or draw any conclusions, should it be
premature to do so. However, it is noteworthy that Bermuda 2
was not denounced during the period the deregqulation movement
was at its height (when it was generally accepted uncriticallx
and capable of exporting in its pure form). However, these
attitudes were instrumental in the U.S. seeking and amendments

being made to Bermuda 2.

A, The Amending Agreements

In the years after Bermuda 2, low-fare agreements between

the U.S.A. and the U.K. have been concluded. 1In the exchange
of letters signed at Washington on September 19 and 23, 1977,
the various low-fare innovations (including Skytrain) were

approved for use on the North Atlantic during the forthcoming

winter traffic season. It was agreed that because of their

innovative nature, these fares were to be reviewed by both

governments as soon as sufficient experience with them had been
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acquired. Furthermore, due to thelr experimental nature,
both governments agreed not to apply the provisions of the
U.S.-U.K. Air Services Agreement9 to similar low-fare fil-
lings for effectiveness during the 1978 summer traffic
season.lo

Further negotiations took place in Eondon and Washington

on the question of Charter Air Services in the North Atlantic
11

- Market. As a result of these negotiations, the first i

Exchange of Notes was signed at Bermuda between the United

Kingdom and the government of the United States on 25 April 1978.
According to this agreement, Article 14 of the Agreement

and Annex 4 to the Agreement (including the Memorandum of

Understanding on Passenger Charter Air Services between the

two governments) was replaced by the new Article %} and the

new Annex 4. In the Article 14, both governments recognized thed

needs and demands of the low price oriented travelling public

and, therefore, for the maintenance and development of efficient

and economic charter air services. Each party granted to the

other contracting party the right for its airlines to uplift

and discharge international charter traffic in cargo between:

(1) on‘the one hand, any point or points in
the United States; and

(2) on the other ‘hand, any point or points in
the United Kingdom of Great Britian and
Northern Ireland (referred as «the United
Kingdom») .
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This traffic could be carried either directly or via
intermediate or beyond points in other countries with or
without stop-overs. This Article, however, did not cover
the following charter air services; (1) having their origin
outside United States and the United Kingdom or (ii) services
operated by an Airline of United Kingdom, having their origin
in the United States and a traffic stops outside the United
States without a stop-over in the United Kingdom lasting for at
least 'two consecutive nights; or (iii) serqﬁces operated by
an airline of the United States, having their origin in the
United Kingdom and a traffic stop or stops outside the United
Kingdom without a stop-over in the United States for at least
two consecutive nights.

Under the new Article the airline or airlines were to be
designated in writing and Qgre to be transmitted to the other
party through diplomatic channels. The Article also provided
for fair competition, charter worthiness and the filling of
prices or rates with their respective aeronautical authorities.
The new Annex 4, on the other hand, provided for Passenger
charter worthiness reﬁuirements,liberal provisions concerning
cargo charters and the procedure to modifying the charter
worthiness requirements.12

Another round of talks bétween these countries took place
at Washington, on November 6-8, 1979, to review major elements
in the aviation relations between the two countries. The'

second amendment was effected through the Exchange of Notes
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signed at Washington on December 27, 1979. According to this
aﬁendment the Delegations agreed to advante from Jﬁly 23, 1980 '
to June 1, 1980 the permitted inaugural date for non;stop
scheduled combination service by the United Kingdom designated
airline between London and Atlanta; and of non-stop scheduled
combination service by a U.S. designated airline between London,
and the additional U.S. gateway point to be agreed in accordance
with the provisions of U.S. Route 1 in Annex 1 to the Agreement.l3

Furthermore, in line with Article 18 of the Agreement,
the Footnote 1 to «U.S. Route 1l: Atlantic Combination Air
Service», set out in secgion 1 of Annex to the Agreement, was
amended to read «gay not be served non-stop until three years
after this Agreement enters into force». This condition was,
however, subject to the fact that «additional points to be
agreed between the contracting parties may be serve§ non-stop
from June 1, 1980». Similarly, the Footnote 1 to «U.K. Route 1:
Atlantie Combination Air Service®», set out in section 3 of
Annex 1 to the Agreement was amended to read +«may not be served
non-stop until three years after this 'Agreement enters in
force, except that Atlanta may be served non-stop from June 1,
1980» .14

These talks, which started in November, were again resumed

in late January and then in late February, ended with a signa-

ture of a protocol of consultation on 5 March, 1980. These

negotiations had a full schedule, covering practically all the

*
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major items in the Bermuda 2 agreement, except the capacity
clause: new routes, designation of carriers, traffic rights,
tariffs, freiggt services, charter flights plus the major
problem of the use of Gatwick to relieve saturation at
Heathrow. The major issues resolved at these talks will now

be briefly discussed.15

a. Routes with Multiple Designation of Airlines

New routes with multiple designation of airlines,
formerly limited to New York and Los Angeles, were
risen to include two more: Boston and Miami.16 The
applicant airlines for Boston were Braniff and PAA,
while on the British side a single carrier was allowed

to serve this point. The Miami-London foute was served

by British Airways and PAA. /

(i) Miami-London

The Miami-London route is the most important
in the vast transatlantic market. This agreement
modified the situation conceming cametition, which was
then open to two airlines from each country,
including service to Heathrow with a new airline.
Three airlines were thus to be chosen. Following
the negotiations, it seemed that these new -
conditions would increase PAA's chances of obtain-
ing the route, and such was 'the decision taken by
the CAB on 4 April 1980. But it must be clearly
pointed out that the authority granted to PAA
was of a temporary and\tenkative nature, with
validity limited to three ‘years, and that although
the criterion for serving Heathrow was very impor- -
tant, 1t was not the only one to be taken into
account.1l7

-
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(1i) Boston-London

This route moved into the category of duel
designation class as a result of this agreement.
The CAB had selected the second carrier - World
Airways - which was to compete with the other
certificate holder, TWA. Both of these airlines
had received temporary permits enabling them to
open their services on 1 June 1980.18

b. Service Timetable

The new Agreement provided for a timetable for a
number of services approved under this agreement or
previously. These services were opened as follows in

1980 and 1981:

(a) Spring-1980: London-St. Louif by Caledonian
and London-Miami by the second U.K. carrier,

(b) June-1980: Boston-London by a second U.S.
carrier and Denver-London by a U.S. carrier,

(c) January-198l: Miami-London by a second U.S.
carrier, and

(d) April-1981: London-New Orleans by a U.K.
carrier. @

c. Selection of Points by the Applicant

The new agreement in principle worked out a time-
table, whereby each of the countr‘ies could choose service
points on tge territory of the other for future operation.
The formula, which was to be applied from 1981 to 1984,
worked on the basis of two points. These. points were to
be selected by each of the parties for operation in 1981
and only one point a year in 1982, 1983,. and 1984 . These

were the gateways served by direct non-stop flights. 1In
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four years' time they could number 15 or so. But
the British suggested and the Americans finalf;

agreed to the future services being curtailed for a
period of three years. This meant&fhat each country had

the possibility of not assigning a second carrier to them.

=

d. Traffic Rights

There could be no agreement on this point, which
meant no fifth freedom rights for the Americans from
the U.K. to Europe, and no cabotage rights for the U.K. <
in U.S. territory.19

In case of traffic rights beyond London, the U.K.
maintained the lock~out approved by Bermuda 2 whereby
the fifth freedom to Belgium and Austria was to be elimin-
ated during the summer of 1980 and to the Netherlands,
Sweden and Norway in 1983. A minor concession was, however,

granted for traffic rights between Prestwick and Oslo.20

The United States did not succeed in winning over
its partner to its most liberal tariff formula: i.e.
requiring agreement by the two parties for a fare to
be rejected.21

In practice, however, tariff liberalization has

made inroads on the North Atlantic, and both countries

agreed, in an exchange of letters, to pursue this policy.
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£. Freight Services

The two partners had endeavoured for a year to
arrive at an agreement on freight transport to replace
the agreement which expired on 31 March 1979. They did
not succeed and since then services had been operated on
a provisional basis.

The differences were not overcome in the negotiations,
but it was agreed that the same approach to tariffs would
be taken in this field as in passenger transport, with
progressive deregulation of operation up to 1985 on both

scheduled and charter services.

g. Charters ]
The 1978 U.K.-U.S. Agreement concerning charter

services, which expired on March 31, 1980 could not be

renewed. However, these negotiations had brought both

countries considerably closer on the charter issue’, but

not enough to ledd up to a general agreement. The Interim

‘system was, therefore, to continue to operate on the basis

of national regulations, but with the principle of reci-

procity and balance being respected as far as possible./

h. Airports

The U.K. scored a victory on this point by success-
fully managing to promote the use of the second London
airport, i.e. Gantwj.ck.22 Gatwick was not actually the

only airport involved in the talks. 1In the United States,
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the towns of Baltimore and Newark, already served

via Washington and New York, were among the candi-
dates for direct services. The British tried to
oppose the move, but agreed to a compromise providing
for the use of neighbouring airports for these new

services.23

These negotiations were the first attempt at a general
adjustment to the 1977 Agreement. It gave both the partners
substantial satisfaction. The analysis of these negotiations
reveals that the United Kingdom won the Gatwick battle, and
the United States made a few more moves on the deregulation
chessboard, with some prospect of reasonable progress on certain
basic aspects, in particular fares. The U.S. was disappointed
on certain issues (traffic rights and charters) but conceded
it was asking for much more than the U.K. in this case.

Perhaps the most interesting reaction came from the U.S.
airlines. Many of them were of the opinion that the new agree-
ment might well be obsolete before it was implemented. They
considered that relatively few of the services planned were
valid markets, that those which were would not justify all the
increased competition authorized by the agreement, and that

operation in generalwas heavily compromised by the fuel crises.

B. Trend in the North Atlantic Rates Structure

International air freight rates were normally set on a

multilateral basis at IATA Traffic Conferences. Until 1980, the

v
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pérticipating airlines as a whole had to agree on rates and
these had to be approved by khe respective governments to
be implemented. This rule has now been modified by the
Bermuda 2, April 1980 amendmant.24

How has this situation come about? Before examining what
has happened in recent years, it is useful to recall a few

general concepts. There were, as we know, six main categories

of scheduled air freight rates:

(1) The general rate which is fixed at different
levels depending on weight without taking
into account the value of goods. Reduc-
tions or surcharges may be applied to certain
products, which result in: .

(2) the classification rates (for example for the
transport of newspapers, live animals, gold,
etc.);

(3) the co-rates or specific rates which are
» promotional rates with restrictions (minimum
weight, precise nature of the goods, scope
limited geographically). There are several
thousand possibilities, which explain why these
rates have often been referred to as a hopeless
mess; .

(4) the ULD rates (i.e. rates for unit load
devices, meaning pallets and containers). A
reduction i1s granted for shippers owing this
kind of equipment;

(5) the FAK («Freight—-all-kinds») rates. The goods
are carried in unit load devices and the charge
,43/ depends on the weight. These rates are not
’ connected with the others and are published
separately. They are relatively recent and have
come in response to the wish for simplification
which has often been demanded by the industry
and users;

(6) contract rates which are very low rates for
userd (exporters or air freight agents) under-
taking to provide the carrier with a minimum
tonnage for a given period. It is the most
recent type of air freight rate.25
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It should be noted that these six possibilities were not
avialable for all destinations. A survey conducted by ICAO
in 197926 showed that the breakdown of air freight by rate

was as follows:

— Share of the general or 34%
classification rate

— Share of the FAK rates 11s

— Share of the contract rates 7%

— Share of the specified rates27 48%

(The share of the ULD rates is included with
the first, third and fourth categories.)

During the last five years before the amendment, it can be
said that two main events had marked the rate situation on the
North Atlantic:

(a) the advent, repetition and the generaliza-

tion of an open tariff situation, which
means that airlines do not agree on common
tariffs within IATA Conferences;

(b) the advent and the generalization of con-
tract rates accompanied by FAK rates.

The open tariff situation on the North Atlantic started in
1975 following a conference held in Nice. The following meet-
ings in Vancouver in 1977 and Los Angeles a few months later
did not produce a solution. It was not until a new conference
was held in Geneva in April 1981 that the IATA airlines agreed
on new rates. In May 1979, IATA rates the world over were
increased because of the fuel crises. This\open rate situation

finally ended in April 1981 in Geneva. An agreement was signed

~
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enabling rates on eastbound routes to be raised by 12 to
20% in an attempt a£ arresting the chaos. An important new
development occurred as a result of this conference. The
airlines could now apply innovative rates without their being
approved by others, provided that a prior notice of 30 days
was given.

The open tariff situation Frose as a result of the IATA
rates not being\applied by the airlines. 1In 1976, as observed
earlier, compepition from gharter carriers was such that IATA

rates became rather theoretic¢al than real. 1In this year the

British Airways devised and launched its contract rate formula.

The reaction of the CAB, with which this formula had to be

filed for'approval, was negative on several occasions, the
criticism being that this rate structure waé not to the advantage
of smaller éhippers. Despite this opposition from the U.S.A.,

British Airways decided to implement its rates unilaterally on
28

westbound flights. ‘
Finally, with the ratification of the new United States/

U.K. bilateral - Bermuda 2 in April 1980 confirmed tariff

freedom for U.K. and U.S. airlines in the case of air freight.

The airlines were no 1ongér.obliged to gpbmit their rates to

the authorities and obtain their approval, except in cases where

the authorities found these rates unfair, discriminatory, too,

high or too restrictive.29



Lo omadtlesburtd s

161

C. Latest Amendment

The United States government signed an amendment on
November 9, 1982 with the United Kingdom granting British
airlines rights for an additional point beyond the U.S. to
South America and extending permanent fifth freedom rights
for U.S. carriers between Shannon, Ireland, and Prestwick/
Glasgow, Scotland.

The United States and British officials signed a memorandum

of consultation amending for an interim period the Bermuda 2

agreement in London after a two-day negotiating session that

ended «serious differences» between the two countries over

bilateral agreement.30

British officials had broken off earlier talks with the
U.S. in Washington in March/April 1982, after failing to win
concessions concerning British carrier rights in the U.S.31

The British Government then proposed scrapping Annex 2 of the

Bermuda 2 agreement and replacing it with a more mechanical

process with as little consultation as possible.32 They had

asked the U.S. to agree to delay inauguration of service on
new routes between the two countries as a means of holding down
capacity on the Nogth Atlantic during the summer.33

The British proposal was presented to the U.S. during
first round of bilateral air services negotiations in October
1982. The U.K. has suggested that Annex 2 be replaced by a
consultative process that calls on the ﬁ.s. to exémpt carriers
from anti-trust laﬁs prohibiting discussions of over»capébity

and to allow the carriers to resolve problems themselves.34
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The new agreement settled a key fifth freedom issue for

Pan American World Airways when the british Government agreed

to permit the U.S. carrier to serve New Delhi from London on
a turn around basis during the winter season. The New Delhi

service pemmitted Pan American to fly from London from April 1,

1983 to April 1, 1985 and allowed ﬁh? U.S. carrier to stop at
Bombay when it reinstates its around-the-world service. The
British agreed to a U.S. request that U.S. carriers serve a

point in Westgrn Europe beyond Prestwick, Scotland. The U.S.
may also, as of April 1, 1983, select a carrier to operate

from Newark International Airport to London, restricting the
number of round trips to 416 until April, 1985.35 .

Furthermore,. both governments agreed that new gateway

selections will be deferred for two years beginning April 1

+1983, except for Newark and San Juan, Puerto Rico the

British airlines were granted the'right to carry stoé-over
passengers between any two U.S. points, but no more t}an two
at one time. 1 s
In the agreement, the U.S. also agreed té extendithe
capacity regime through 1986, which was part of the oﬁiginal
Bermuda 2, 1980 amendments. The U.K. received the right to
carry fifth freedom traffic beyond San Juan to Venezueia;
Colombia, Peru or other points in South America. The trips
beyond San Juan were limited to four round trips a weeku36

Q 1
Finally, it may be noted that the agreement gave fhrther
!

evidence of resurgent regulation which appeared in two %aragraphs

i

\

a \
¢ . .



=

163

refering to the need for action in the areas of tariffs and
capacity. Paragraph 7 indicated an intention to refer

pricing problems to the Tariff Working é?bup established under
Article 12 of Bermuda 2. Paragraph 9 sets up a new Working
Group to examine <«on a factual basis» the extent to'which the
operation of the proceduf;s set out in Annex 2 to Bermuda 2

have succeeded in avoiding either excess capacity or the under
provisions of capacity, and if necessary to make recommendations

to the two governments for the improvement of the procedures.37
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CHAPTER V - FOOTNOTES

For an up-to-date list of all these agreements
see Driscoll, Deregulation ~ The U.S. Experience,
9 Int'l Business Lawyer at 158 (1981).

Protocal Relating to the Netherlands - United States
Air Trangsport Agreement of 1957, Wahsington, March 31,
1978, TIAS B8998, hereinafter cited as Netherlands
Protocol; Air Transport Agreement between the Govern-—
ment of the Republic of Singapore and the Government
of the U.S.A., Singapore, March 31, 1978, ICAO Reg.
2787, hereinafter cited as U.S.A. - Singapore Agreement.
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CHAPTER VI

CONCLUSION
In 1976, the U.K. formed a voluminous and carefully h
thought—-out case aimed at presenting Bermuda 1 as being
clearly to the advantage of the United States, as ;he reveﬁues
on the U.S. side were substantially three times those of U.K.
carriers. This was, as observed earlier, largely due to'%he
massive transatlantic operation by two major airlines, PAA and
TWA - compounded by the 1966 negotiations which practically
gave the United States unlimited fifth freedom rights beyond
the United Kingdom. The denunciation of the old agreement and
the negotiations of Bermuda 2 was therefore an attempt by the
U.K. at striking a new bilateral balance.

The new arrangement is essentially a middle~of-the-road
approach and the compromise between two conflicting philpsoph%es
which characterized Bermuda 1 in 1946. » The absence of a strict
formula for determining capacity is balanced by a pre-screening
mechanism which limits the discretion of the individual carriers.
Moreover, due to vague drafting of Bermuda 1, its #Fault was not
in what it said but what it left unsaid. Bermuda 2 at 1eaét
attempts to say what needs to be said.

Despite the strengths and potential of Bermuda 2
as a workable arrangement, ramifications emanating from the
current complexities of the aviation world can hardly render it
to be a standard bilateral much like the Bermuda 1. This 1is so

because Bermuda 2 was concluded in the midst of many seécondary



e

R - SIS N

O N T R A R N i

168

bilaterals, whereas Bermuda 1 was agreed at a time when

there were very few agreements in force. Further, one of the
underlying motivation behind the creation of Bermuda 1 was

to make it a model agreement, whereas Bermuda 2 was decidedly
lacking in such a strang underpinning. Also, the unfavourable U.S.
reception, apart from the special interest group, in combination
with the lack of consistency in American avi‘ation/administrative

policies, have created impediments to Bermuda 2 taking its

. due course.

o

Notwithstandir;g the above, the Bermuda 2 is an agreement
between two highly developed aviation nations, tailored to
meet the North Atlantic situation. Since North Atlantic
problems do not only arise with respect to the United States
anci the United Kingdom, the agreement can be used by other
states for the purpose of solving excess capacity and other
issues.

While the objectives and prislciples of any agreement can
be precisely defined, it is a well known fact of aviation history
that the bilateral air transport agreements .are interpreted and
enforced by the parties themselves on the basis of their
bargaining strength and power. At the time of Bermuda 1, United
Kinédom was 1n a weaker position and therefor:e negotiated fork
specific definitions of routes and capacities to be exchanged.
Bermuda 2, unlike the original agreement, appeared to be more
in favour of Uni!:ed Kingdom and reflected the stronger bargaining
position of the U.K. in 1977.
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The U.S.A. which could not live up to its expectations,
complained the agreement was restrictive and illiberal and
adopted an averse attitude to its healthy growth. While the
Bermuda 1 agreement had its first major amendment after 20
years (1966 amendment), the Bermuda 2 has been subjected to
four amendments in a short span of five years. The fact,
however, 1s that agreement still exists and does not seem to )
indicate a breakdown in foreseeable future. The reason is not
Rard to understand; a number of foreign or international markets
differ from the U.S. markets in terms of volume, structure, or
operating arral\gements. Similarly the status of airlines and,
therefore, the basic motivation behind aviation policies differ. They
cannot be the same for private carriers run on a strict economic
basis and for carriers which have to continue this objective
with defence of the flag. )
The reaction of U.S. against the Bermuda 2 agreement
culminated in its policy to' export domestic deregulation to
the international bounds by adopting the policies of the p_.§__

Aviation Deregulation Act of 1978. This American action

amounted to a bombshell and caused tremors across the world.

The old order of international aviation, the ancient regime,

was threatened and the world aviation community mustered all

the strength at its disposal and reacted violently against this.
The pertinent criticism was - will not freedom of competition
destroy the very fai:ric that it see_ks to protect? Is not monoply
which is the negation of competition tﬁe result of unfretted
competition etc.

/ t e e e Nl AT
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The experiment of deregulation did result in gains to
U.S. in its first two years 1978-1979. However, with all
its well publicized strength, deregulation from the first
half of 1980 has seen most of the major United States carriers
suffering severe losses. In Europe and other parts of the
world voices are being raised that these losses aﬁ attributable
to deregulation.

puring the last decade, ICAO became more and more imolvefi
in economic matters relating to air transport. This involve-

ment gained momentum in the 1977 and 1980 Air Transport Confer--

' ences. In general these Conftzrences rejected the new American
: policy and advocated a more restrictive framework.

The June 4, 1982, signing of an interim air agreement of
“"United States with Japan is a clear indication that the Reagan
Administration has returned to a more traditional way of doing
business. The grand design of the Carter years is gone, the
country by country approach is back in. From the time the
Reagan Administration assumed office, in January ];981, there
has been a concerted effort to reverse the Carter administration's
policy of attempting to export domestic air compet:l.tion.l

The U.S.-Japan discussions have been going on since the
mid-1970s, when the Japanese decided it was time to try to
correct what they considered to be grievous imbalance in the old
bilatera} signed in 1952. The Japanese took heart from the
signing of Bermuda 2 agreemen‘t. In the U.S., as observed

4
earlier, the deregulations of #he Carter Administration made
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sure in the four years following the Bermuda 2 agreement,
that every bilateral discussion and every CAB international
route award was a direct rebuttal of the agreement. The
Japanese tilping was not good so Japan continued to talk, and
to ask for more rights and more restrictions. Both countriegs
had remained at conflict specificdlly over exactly how much
capacity U.S. carriers should be permitted to £fly out of
Tokyo.

Ever since the signing of interim arrangement between U.S.

and Japan, questions have beer(r}aised over the long term U.S.
policy goals in response to -its policy of settling bilaterals
on a short term, <problem-solving» basis. For example, the U.S.
also recently signed a one year pact with Brazil, which
denounced the previous treaty. That pact for a time, had
included country of origin rules. The new pact removes country
of origin rules and retains the two-airlines limit for U.S.
passenger éi)erations. Then there is the current case of
Venezuela, which has sought new talks. The Venezuelans are
pursuing for capacity limits and additional constra‘ints.2
Viewed over the long term, the various trends in air
transpoft agreements reflect lack of cohesion among countries
and an inability to resolve philosophical differences over
exactly how international aviation should be structured. One ’
thing, however, becomes very clear is that these agreements

are actually nothing if not nationalism in disguise. The

"traffic is considered as national property, which \legalizes
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the advantages of the greater traffic producer of the two
bilateral partners. In the day comes when the proportions
are reversed, the argument is reversed. One nationalism
is thus countered by another - on the road always leading to
a dead end.ﬁ

The present understanding of the countries as t3 the
nationalistic gains can not be underscored either. It would
be totally unrealistic to do so. Lord Pamlerston who advocated

this approach in 1848, said:

«But all I say is, that our guiding rule is to
promote and advance, as far as we can, the inter-
ests of the country to which we have thé good
fortune to belong, and which we have the honour

to serve. We have no overlasting union with this
or that country - no identification of policy

with another. We have no national enemies - no
perpetual friends. When we find a power pursuing ,
that course of policy which we wish also to promote,
that power, for the time, becomes ocur ally; and
when we find a country whose interests are at
variance with our own, we are involved for a time
with the vernment of that country. We £find no
fault with other nations for pursuing their inter-
ests; and they ought not to find faults»-with us if,
in pursuing, our interests, our course may be
different from theirs.»3

It would be worthwhile to ié@ discuss another important
aspect which manifests the outcome of bilateral agreements,
namely; Politics; it _has been observed that « [X] he work (of

negotiating bilateral agreements) is never done: politics

see to that».4 An American writer, Professor Thornton, has

been more direct in noting that international air negotiations

can include items that are totally unrelated to aviation, such

5

as wheat agreement. effecting an air right. Thornton,further

sl
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sought to identify the external factors which modify a
states intrinsic power.6 They are important bécause they
«can absorb a portion of nations  bargaining strength and
divert it to the achievement'of goals external to the airline
industry.»7

Therefore, even though states recognize aif traffic carriage
as a valuable potential source of revenue‘to the national
economy8 factors other than airlin? generated revenues can play
an important or even a decisive role ih the negotiations. For
example, one of the underlying «political motives» in Bermuda 2
could have been President Carter's concern that a cessatign of
U.S.-U.K. air services would force British Prime Minister
é:llaghan's Labour Government to resign.9

The politiéal factor is particularly complicated because
of the possible differences of states as between themselves
and vis-a-vis more universal policies having the common welfare
of mankind as their fundamental goal. Due to these political

considerations and tactics it would be as difficult for anyone

much less the author to draw up any concrete recommendations as

-to a new regulating framework of air transport.

«The international lawyer is entitled and probably
not least qualified, fto point out the inherent
advantages and shortcomings of any particular
blueprint and the conditions on which its a®tain-
ment deperids. The choice, however, is for govern-
ments and public opinion. It involves political 10
decisions which are outside the lawyer's province.»

- wae

e




ST BT« 4k b

174

Finally, in the impossibllity of reaching a uniform
regulation based on a multil;£éra1 agreément, which is
very unlikely in the world of today, the existing problems
are likely to persist; uniformity must therefore be sought
through bilateral agreements with a view to satisfying both
the interests of states parties and the requirements of
international aviation viewed as an activity of universal
scope. n

To conclude, it is evident that, as a result of the
importance gained by Ar trénsport in contemporary life, a
proper regula;ion will entail yet another contribution of law
to the benefit of mankind. To accomplish this, it is imperative
to make a féir evaluation of the‘rights of individuals, the
rights of private, mixed, governmental or mﬁltinational airlines,
the Qight of states in their pursuance of the common welfare

and the -right of mankind as a whole: that is to say as the sum

of all human beings created by the Lord.

LM e — w7 ¢
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ITA Bulletin 12, March 23, 1981 at 289; e

Sequel to Bermuda II: New Negotiations Between the U.S.A.
and the U.K., ITA Bulletin 15, April 21, 1980;

New Prospects for the Transatlantic Market Between the
United States and the United Kingdom Following Revision

of the Bermuda II Agreement, ITA Bulletin 19, May 19, 1980,
at 439-440;

The End of a Long Reign: The Denunciation of the Bermuda
Agreement and its Present Context, ITA Bulletin 40,
Nov. 22, 1977 at 879:;

The Bermuda Negotiations and Its World Repurcussions,
IATA Bulletin 20, May 23, 1977, at 454.
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3. INTERNATIONAL" AGREEMENTS

]
- Convention on International Civil Aviation,
ICAO Doc. 7300/6

- Repertory Guide to the Convention on International
- Civil Aviation, ICAO Doc. 8900/2.

- International Air- Services Transit Agreement, ICAO
Doc. 2167, Final Act, Appendix III.
¥ d
- International Air Transport Agreement, U.S. Dept. of
State Publ. 2282.

Al

- Air Services Agreement Between the Government of the
United States of America and the Government of the
United Kingdom of Great Britian and Northern Ireland,
Feb. 11, 1946, Annexes and Final Act of the Civil
Aviation Conference held at Bermuda, Jan. 15-Feb. 11,
1946, TIAS 1507.

- International Agreement on the Procedure for the Esta-
blishment of Tariffs for Scheduled Air Services,
Paris, July 10, 1967, ICAO Doc. 8681.

- Alr Services Agreement Between The Government of the
U.S.A. and the Government of the U.K., July 23, 1977,
TIAS 8641.

- Agreement Between the U.K. and U.S. related to North
Atlantic Fares, Washington, March 17, 1978,
TIAS 8964.

- Agreement Extending and Modifying the Agreement of March
17, 1978, Washington Nov. 2, 1978, TIAS 9231.

- - U.S.-U.K. Air Services Agreement, Amendment Concerning
Charter Services of April 25, 1978, TIAS 8965.

- Protocal Relating to the Netherlands-United States Air
Transport Agreement of 1957, Washington, March 31,
1978, TIAS 8998.

- Air Transport Agreement Between the Government of the
Republic of Singapore and the Government of the U.S.A.,
Singapore, March 31, 1978, ICAO Reg. 2787.
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Protocal Relating to the U.S.~-Israel Air Transport
Agreement of 1950, Washington, Aug. 16, 1978, TIAS
9Q02.

Protocal Relating to the Federal Republic of Germany-
U.S. Air Transport Agreement of 1955, Washington,
Nov. 1, 1978, CATC (55) 146.

Protocal Between the Government of the United States of
America and the Government of Belgium Relating to
Air Transport, Brussels, Dec. 12, 1978, TIAS 9207.

Air Transport Agreement Between the Government of the
U.S. and the Government of Papua New Guinea, Port
Mporesby, March 30, 1979, TIAS 9520.

Protocal Between the Government of Jamaica and the Govern-
ment of the U.S.A. Relating to Air Transport, Kingston,
April 14, 1979, CATC (79) 74.

Air Transport Agreement Between the Government of Fiji
and the Government of the U.S.A., Fiji, October 1, 1979,
ICAO Reg. 2907.

DOCUMENTS

Recommendations of the Executive Committee on Traffic
Conference Procedures and Objectives, Special General
Meeting, Montreal, June 30-July 1, 1978.

TIATA 34th Annual General Meeting, Reports and Proceedings,

Geneva, November 13-15, 1978.

. International Civil Aviation Conference, Chicago, Nov. 1-

Dec. 7, 1944, Final Act and Appendices, ICAO Doc. 2187.

Standard Bilateral Tariff Clauses, ICAO Doc. 9228-C/1036.

Proceedings of the International Civil Aviation Conference,

Chicago, Nov. 1-Dec. 7, 1944; Washington 1948, U.S.
Dept. of State Publ., 2820; 2 Vols., XVI -~ 774 pp. and

Joint Statement by U.S. and British Governments, 15 U.S.

Dept. of State Bull. 577 (1946).

”

1976 International Air Transportation Policy Statement of
the United States. .




@ 185

The Airline Deregulation Act of 1978, Pub. L. 95-504,

92 Stat. 1705.

«r

Hearing on International Aviation Before the Sub-Committee

on Aviation of the Senate, Commerce Comm., 95th
Cong., 2nd sess. 84 (1978).

Presidential Statement, U.S. Policy for the Conduct of

International Air Transportation Negotiations, Aug.
21, 1978, 14 Weekly Comp. of Pres. Doc. 1422-1463.

Legislative History of the Airline Deregulation Act of .

. 1978, Compiled by Comm. on Public Works and Transportation,
' U.S. House of Representatives, 96th Cong., lst sess.,
Washington, Gov't Print, off., 1979.

International Air Transportation Competition Act of 1979,

Feb. 15, 1980, Pub. L. 96-192, 94 Stat. 35.
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America and the United Kingdom,

23 July 1977.

(Bermuda 2)
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AGREEMENT )
BETWEEN THE GOVERNMENT OF THE UNITED STATES OF AMERICA
AND THE GOVERNMENT OF THE UNITED KINGDOM OF GREAT BRITAIN
AND NORTHERN IRELAND
* CONCERNING AIR SERVICES

The Government of the United States of America and the
Government of the United Kingdom of Great Britain and Northern Ireland;

Resolved to provide safe, adequate and efficient international air
transportation responsive to the present and future needs of the public and
to the continued development of international commerce;

Desiring the continuing growth of adequate, economical and
efficient “air transportation by airlines at reasonable charges, without
unjust discrimination or unfair or destructive competitive practices;

Resolved to provide a fair and equal opportunity for their designated
airlines to compete in the provision of international air services;

Desiring to ensure the highest degree of safety and security in inter-
national air transportation;

Seeking to encourage the efficient use of available resources,
ineluding petroleum, and to minimize the impact of air services on the
environment; Y

N Believing that both scheduled and charter air transportation are im-
portant to the consumer interest and are essential elements of a healthy
international air transport system;

‘ Reaffirming their adherence to the Convention on International
Civil Aviation opened for signature at Chicago on 7 December 1944; and

Desiring to conclude a new agreement complementary to that Con-
vention for the purpose of replacing the Final Act of the Civil Aviation
Conference held at Bermuda, {from 15 January to 11 February 1946, and .
the annexed Agreement between the Government of the United States of
America and the Government of the United Kingdom relating to Air
Services between their Respective Territories, as subsequently amended
("the 1946 Bermuda Agreement");

Have agreed as follows: e
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(j) "International air service" means an air service which passes
through the air space over the territory of more than one State;

(k) "Revenue passenger” means a passenger paying 25 percent or
more of the normal applicable fare;

(1) "Stop for non-traffic purposes” means a landing for any purpose
other than taking on or discharging passengers, cargo or mail carried for
compensation;

{m) "Tariff" means the price to be charged for the public transport
of passengers, baggage and cargo (excluding mail) on scheduled air
services inecluding the conditions governing the availability or applicability
of such price and the charges and conditions for services ancillary to such
transport but excluding the commissions to be paid to air transportation
intermedlaries;

Ve

(n) "Territory" means the land areas under the sovereignty,
jurisdietion, protection, or trusteeship of a Contracting Party, and the
territorial waters adjacent thereto; and

(o) "User charge"” means a charge made to airlines for the provision
for aircraft, their crews and passengers of airport or air navigation
property or facilities, including related services and facilities.

ARTICLE 2

Grant of Rights

(1) Each Contracting Party grants to the other Contracting Party
the following rights for the conduct of international air services by its
airlines:

(a) the right to fly across its territory without landing; ang

(b) the right to make stops in its territory for non-yrafflc
purposes.

/

(2) Each Contracting Party grants to the other Contracting Party
the rights specified in this Agreement for the purposes of operating
scheduled international air services on the routes specified in Annex 1
Such services and routes are hereafter called "the agreed services” and
"the specified routes" respectively, The airlines designated by each
Contracting Party may make stops in the territory of the other
Contracting Party at the points specified and to the extent specified for
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ARTICLE ] .
Definitions

For the pui.>cses of this Agreement unless otherwise stated, the

term:
4

(a) "Aeronautical authorities” means, in the case of the United
States, the Department of Transportation, the Civil Aeronautics Board, or
their successor agencies; and in the case of the United Kingdom, the
Secretary of State for Trade, the Civil Aviation Authority, or their
successors;

(b) "Agreement" means this Agreement, its Annexes, and any
amendments thereto;

{e) "Air service" means scheduled air service or charter air service
or both, as the context requires, performed by aircraft for the public
transport of passengers, cargo or mail, separately or-in combination, for
compensation;

{d) "Airport" means a landing area, terminal§ and related facilities
used by aireraft; "

(e) "All-cargo air service" means air service performed by aircraft
on which cargo or mail (with ancillary attendants) is carried, separately or
in combination, but on which revenue passengers are not carried;

(f) "Combination air service” means air service performed by

aircraft on which passengers are carried and on which cargo or mail may
also be carried if authorized by the ‘relevant national license or
certificate; .
(g) "Convention" means the Convention on International Civil
Aviation, opened for signature at Chicago on 7 December 1944, and
includes: (i) any amendment thereto which has entered intapforce under
Article 94(a) thereof and has been ratified by both Contracting Parties;
and (i) any Annex or any amendment thereto adopted under Article 80 of
that Convention, insofar as such amendment or Annex is at any given time
effective for both Contracting Parties;

(h) "Designated airline” means an airline designated and authorized
n accordance with Article 3 of this Agreement;

(i) "Gateway route segment" means that part of a route described in
Annex 1 which lies between the point of last departure or first arrival
served by a designated airline in its homeland and the point or points
served by that airline in the territory of the other Contracting Party;
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each route in Annex | for the purpose of taking on board and discharging
passengers, cargo or mail, sepsrately or in combination, in scheduled
international air service.

(3) Each Contracting Party grants to the other Contncting Party
the rights specified in Annex 4 for the purposes of operating charter inter-
national nir services 7

(4) Nothing 'n paragnpln (2) or (3) of this Article shall be deemed
to confer on the airline or airlines of one Contracting Party the rights to
take on board, in the territory of the other Contracting Party, passengers,
cargo or mail carried for compensation and destined for another point in
the territory of that other Contracting Party except to the extent such
rights are authorized in Annex 1 or Annex 4.

(5) If because of armed conflict, political disturbances or
developments, or spegial and unusual circumstances, a designated airline
of one Contracting Rarty is unable to operate a service on its normal
routing, the other Contracting Party shall use its best efforts to facilitate
the continued operation of such service through appropriate
reartangements of such routes, ineluding the grant of rights for such time
as may be necessary to facilitate viable operations.

v
ARTICLE 3

Designation and Authorization of Airlines

(1) {a) Each Contracting Party shall have the right to designate an
airline or airlines for the purpose of operating ‘he agread scrvices on each
of the routes spceified in Annex 1 and to'withdr«w o~ alter such designa-
tions, Such designations shall be made i1 wriilng and shall be transmltted
to the other Contracting Party through diplomatic channels. ;

{b) A Contracting Party may request consultations w}th req/ard
to the designation of an airline or airlines under subparagraph (a) of 'this
paragraph. If, however, agreement is not reached within 60 days !ron{ the
date of the designation, the designation shall be regarded as a proper
desjignation under this Article.

(2) Notwithstanding paragraph (1) of ;this Article, for the purp®se of
operating the agreed combination air services on US Routes 1 and 2, and
UK Routes 1, 2, 3, 4 and 5, each Contracting Party’shall have the right to
designate not more than:
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(a) two airlines on each of two gatewny route segments of its
own choosing;

(b) one airline on each gateway route segment other than those
selected under subparagraph (a) of this psragraph, except that each
Contacting Party may designate not more than:

(i) two airlines on any gateway route segment other than
those selected under subparagraph (a) of this paragraph, provided: (A) the
total on-board passenger traffic carried by the designated airlines of both
Contracting’Parties in scheduled air service on a gateway route segment
exceeds 600,000 one-way revenue passengers in each of two consecutive
twelve month periods; or (B) the tota) on-board passenger traffic carried
by its designated airline in scheduled air service on the gateway route
segment exceeds 450,000 one-way revenue passengers in each of two
consecutive twelve month periods. For the purpose of this subparagraph,
the revenue passenger levels specified must be reached for the first time
after the entry into force of this Agreement; and

(ii) two airlines on any gateway route segment other than
those selected under subparagraph (a) or permitted under subparagraph
(bXi) of this paragraph, where either the other Contracting Party has not
made. a designation three years after the right to operate that gateway
route segment becomes effective or the airline designated by it does not
by then operate {either nonstop or in eombination with another gateway
route segment) or operates fewer then 100 round trip combination flights
within a twelve month. penod Ar additional designation under this
subparagraph shall continue in force notwithstanding subsequent regular
operation by an airline of the other Ccatracting Party.

If coincident gateway route segments appear on more than one route, the
limitations set forth in this paragraph apply to the coincident segments
taken. together. A Contracting Party making designations.under this

paragraph shall specify which subparagraph applies.

(3) Notwithstanding paragraph (1) of this Article, for the purpose of
operating the agreed all-cargo air services on US Route 7 and on UK
Routes 10, 11 and 12 (taken together), each Contracting Party shall have

*the right to designate not more than a total of three airlines, except that,

if the airline or airlines designated by one Contracting Party are licensed
or certif icated by their own aeronautical authorities and authorized by the
other Contracting Party to offer all-cargo air services on a gateway route
segment on which the airline or airlines designated by the other
Contracting Party are not licensed or certificated by their own
aeronautical authorities to offer such services, that other Contracting
Party may designate an additional airline on the relevant route or routes
to operate all-cargo air services only on that gateway route segment,
notwithstanding the fact that such designation will result in the
designation of more than three airlines on the relevant route or routes.
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ARTICLE 4

Application of Laws

(1) The laws and regulations of one Contracting Party relating to
the admission to or departure from its terfitory of aireraft engaged in
international air navigation, or to the operation and navigation of such
aircraft while within its territory, shall be applied to the aircraft of the
airline or sirlines designated by the other Contracting Party and shall be-.
complied with by such aireraft upon entrance into or departure from-and
while within the territory of the first Contracting Party.

(2) The laws and regulations of one Contracting Party relating to
the admission to or departure from its territory of passengers, crew,
cargo or mail of aircraft, wcluding regulations relating to entry,
clearance, immigration, passports, customs and quarantine, shall be
complied with by or on behalf of such passengers, crew, cargo or mail of
the airlines of the other Contracting Party upon entrance into or
departure from and while within the territory of the first Contracting
Party. -

ARTICLE 5

Revocation or Suspension of
Operating Authorization

(1) Each Contracting Party shall have the right to revoke, suspend,
limit or impose conditions on the operating authorizations or technical
permissions of an airline designu.ed Ly the other Contracting Party where:

(a) substantial ownership and effective control of that airline
are not vested in the Contracting Party designating the airline or in
nationals of such Contracting Party; or

(b) that airline has failed to comply with the laws or regu-
lations of the first Contracting Party; or

(¢) the other Contracting Party is not maintaining and
administering safety standards as set forth in Article 8 (Airworthiness),

(2) Unless immediate revocation, suspension or imposition of the
conditions mentioned in paragraph (1) of this Article is essential to prevent
further noncompliance with subparagraphs (b) or (c) of paragraph (1) of this
Article, such rights shall be exercised only after consultation with the
other Contracting Party.

e



(4) Notwithstanding paragraph (1) of this Article, a Contracting
Party receiving a designation of an airline which is authorized by that
airline's own aerondutical authorities only to operate aircraft having a
maximum passenger capacity of 30 seats or less and a maximum payload
capacity of 7,500 pounds or less and which was not designated under the
1948 Bermuda Agreement may refuse to regard such designation as a
proper designation under this Article if it would result in more than three
such airlines or more than the number designated under the 1946 Bermuda
Agreement (whichever is greater), operating at any point in the territory
of the Contracting Party receiving the designation.

(5) If either Contracting Party wishes to designate an airline or
airlines for the routes set forth in paragraphs (2) or (3) of this Article, in
addition to the designations specifically permitted by those paragraphs, it
shall notify the other Contracting Party. The second Contracting Party
may either: (i) accept such further designation; or (ii) request
consultations. After consultations the second Contracting Party may
decline to accept the designation.

(8) On receipt of a designation made by one Contracting Party
under the terms of paragraphs (1), (2) or (3) of this Article, or accepted
under the terms of paragraph (5) of this Article, and on receipt of an
application or applications from the airline so designated for operating
authorizations and technical permissions in the form and manner
prescribed for such applications, the other Contracting Party shall grant
the appropriate operating authorizations and technical permissions,
provided: .

(a) substantial ownership and effective control of that airline
are vested in the Contracting Party desiinating the airline or 1l its
nationals;

(b) the designated airline is quelified to meet the conditions
prescribed under the laws and regulations normally applied to the
operation of international air ser-ices by the Contracting Party
considering the application or applications; and

(c) the other Contracting Party is maintaining and
administering the standards set forth in Article 6 (Airworthiness).

If the aeronautical authorities of the Contracting Party considering the
application or applications are not satisfied that these conditions are met
at the end of a 90-day period from receipt of the applieation or
applications from the designated airlines, either Contracting Party may
request consultations, which shall be held within 30 days of the request.

N .

(1) When an airline has been designated and authorized in
accordance with the terms of this Article, it may operate the relevant
agreed services on the specified routes in Annex 1, provided, however,
that the airline complies with the applicable provisions of this Agreement.



ARTICLE 8

- Alrworthiness
k4

(1) Certificates of airworthiness, certificates of competency, and
licenses issued or rendered valid by one Contracting Party, and still in
force, shall be recognized as valid by the other Contracting Party for the
purpose of operating the air services provided for in this Agreement,
provided that the requirements under which such certificates or licenses
were issued or rendered valid are equal to or above the minimum
standards which may be established pursuant to the Convention. Each
Contracting Party reserves the right, however, to refusé to recognize as
valid for the purpose of flights above its own territory, certificates of

competency and licenses granted to its own nationals by the other -

Contracting Party.

(2) The competent aeronautical authorities of each Contracting
Party may request consultations concerning the safety and security
standards and requirements maintained and administered by the other
Contracting Party relating to aeronautical facilities, aircrew, aircraft,
and the operation of the designated airlines. 1If, following such
consultations, the competent aeronautical authorities of either
Contracting Party find that the other Contracting Party does not
effectively maintain and administer safety and security standards afid
requirements in these areas that are equal to or above the minimum
standards which may be established pursuant to the Convention, they will
notify the other Contracting Party of such findings and the steps
considered necessary to bring the safety and security standards and
requirements of the other Contracting Party to standards at least equal tqQ
the minimum standards which may be established pursuant to the
Convention, and the other Contracting Party ‘shall take appropriate
corrective action. Each Contracting Party réserves the right to withhold,
revoke or limit, pursuant to Articles 2 (Grant of Rights), 3 (Designation
and Authorization of Airlines), and 5 (Revocation or Suspension of
Operating Authorization), the operating authorization or -technical
permission of an airline or airlines designated by the other Contracting
Party, in the event the other Contracting Party does not take such
eppropriate action within a reasonable time.

ARTICLE 7

»
Aviation Security

14

The Contracting Parties reaffirm their grave concern about ac¢ts or
threats against the security of aircraft, which jeopardize the safety of
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persons or property, adversely gffect the operation of air services and
undermine public confidence in the safety of civil aviation. The
Contracting Parties agree to provide maximum ajd to each other with a
view to preventing hijackings and sabotage to aircraft, airports and air
navigation facilities and threats to aviation security. They reaffirm their
commitments under_and shall have regard to the provisions of the
Convention on Offences and certain other Acts Committed on Board
Aircraft, signed at Tokyo on 14 September 1963, the Convention for the
Suppression of Unlawful Seizure of Aircraft, signed at the Hague on 16
December 1970, and the Convention for the Suppression of Unlawful Acts
against the Safety of Civil Aviation, signed at Montreal on 23 September
1971. The Contracting Parties shall also have regard to applicable aviation
security provisions established by the International Civil Aviation
Organization. When incidents or threats of hijacking or sabotage against
aiwrcraft, airports or air navigation facilities occur, the Contracting
Parties shall assist each other by facilitating communications intended to
terminate such incidents rapidly and safely. Each Contracting Party shall
give sympathetic consideration to any request from the other for special
security measures for its aircraft or passengers to meet a particular
threat.

ARTICLE 8

Commercial Operations

() The designated airline or ajrlines of one Contracting Party shall
be entitled, in accordance with the laws and regulations relating to entry,
residence and employment of the other Contracting Party, to bring in and
maintain in the territory of the other Contracting Party those of their
own managerial, technical, operational and other specialist staff who are
required for the provision of air services,

(2) Each Contracting Party agrees to use its best efforts to ensure
that the designated airlines of the other Contracting Party are offered the
choice, subject to reasonable limitations which may be imposed by airport
authorities, of providing their own services for ground handling operations;
of having such operations performed entirely or in part by another airline,
an organization controlled by another airline, or a servicing agent, as
authorized by the airport authority; or of having such operations
performed by the airport authority.

(3) Each Contracting Party grants to each designated airline of the

other Contracting Party the right to engage in the sale of air
transportation in its territory directly and, at the airline's discretion,
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(b) spare parts including engines introduced into the territory
of a Contracting Party for the maintenance or repair of aircraft used in
an international air service of a designated airline of the other
Contracting Party; and

(e) fuel, lubricants and consumable technical supplies intro-
duced into or supplied in the territory of a Contracting Party for use in an
awrcraft engaged 1n an international air service of a designated airline of
the other Contracting Party, even when these supplies are to be used on &
part of the journey performed over the territory of the Contracting Party
in which they are taken on board.

(3) Equipment and supplies referred to in paragraphs (1) and (2) of
this Article may be required to be kept under the supervision or control of
the appropriate authorities. )

(4) The reliefs provided for by this Article shall also be available in
situations where the designated airlines of one Contracting Party have
entered into arrangements with another airline or airlines for the loan or
transfer in the territory of the other Contracting Party of the items
specified in paragraphs (1) and (2) of this Article provided such other
airline or airlines similarly enjoy such reliefs from such other Contracting
Party.

ARTICLE 10

User Charges

(1) Each Contracting Party shall use its best efforts to ensure that
user charges imposed or permitted to be imposed by its competent
charging authorities on the designated airlines of the other Contracting
Party are just and reasonable. Such charges shall be considered just and
reasonable if they are determined and imposed in accordance with the
principles set forth in paragraphs (2) and (3) of this Article, and if they
are equitably apportioned among categories of users.

(2) Neither Contracting Party shall impose or permit to be
imposed on the designated airlines of the other Contracting Party user
charges higher than those imposed on its own designated airlines
operating similar international air services.

(3) User charges may reflect, but shajl not exceed, the full cost to
the competent charging authorities of providing appropriate airport and
air navigation facilities and services, and may provide for a reasonable
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through its agents. Each airline shall have the right to sell such
transportation, and any person shall be f{ree to purchase such
transportation, in the currency of that territory or in freely convertible
currencies of other countries.

(4) Each designated airline shall have the right to convert and
remit to Its country on demand local revenues in excess of sums locally
disbursed. Conversion and remittance shall be permitted without
restrictions at the rate of exchange applicable to current transactions
which is in effect at the time such revenues are presented for conversion
and remittance. Both Contracting Parties have accepted the obligations
set out in Article VIII of the Articles of Agreement of the International
Monetary Fund.

(5) Each Contracting Party shall use its best efforts to secure for
the designated airlines of the other Contracting Party on a reciprocal
basis an exemption from taxes, charges and fees imposed by State,
regional and local authorities on the items listed in paragraphs (1) and (2)
of Article 9 (Customs Duties), as well as from fuel through-put charges, in
the circumstances described under those paragraphs, except to the extent
that the charges are based on the actual cost of providing the service.

ARTICLE 8

Customs Duties

(1) Aircraft operated in international air services by the designated
girlines of either Contracting Party, their regular equipment, fuel,
lubric¢ants, consumable technical supplies, spare parts including engines,
and aircraft stores including but not limited to such items as food,
beverages and tobacco, which are on board such aireraft, shall be relieved
on the basis of reciprocity from all customs duties, national excise taxes,
and similar national fees and charges not based on the cost of services
provided, on arriving in the territory of the other Contracting Party,
provided such equipment and supplies remain on board the aircraft.

(2) There shall also be relieved from the duties, fees and charges
referred to in paragraph (1) of this Article, with the exception of charges
based on the cost of the service provided:

(a) aircraft stores, introduced into or supplied in the territory
of a Contracting Party, and taken on board, within reasonable limits, for
use on outbound aircraft engaged in an international air service of a
designated airline of the other Contracting Party;
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rate of return on assets, after depreciation. In the provision of facilities
and services, the competent authorities shall have regard to such factors
as efficiency, economy, environmental impact and safety of operation.
User charges shall be based on sound economic principles and on the
generally accepted accounting practices within the territory of the
appropriate Contracting Party.

(4) Each Contracting Party shall encourage consultations between
its competent charging authorities and airlines wsing the services and
facilities, where practicable through the airlines' representative
organizations. Reasonable notice should be given to users of any

proposals {or changes in user charges to enable them to express their .

views before changes are made.

(5) For the purposes of paragraph (4) of this Article, each
Contracting Party shall use its best efforts to encourage the competent
charging authorities and the airlines to exchange such information as
may be necessary to permit an accurate review of the reasonableness of
the charges in accordance with the principles set out in this Article.

(68) In the event that agreement 13 reached between the
Contracting Parties that an existing user charge should be revised, the

appropriate Contracting Party shall use its best efforts to put the
revision into ef fect promptly.

ARTICLE 11

Fair Competition

- -

(1) The designated airline or airlines of one Contracting Party
shall have a fair and equal opportunity to compete with the designated
airline or airlines of the other Contracting Party.

(2). The designated airline or airlines of one Contracting Party
shall take into consideration the interests of the designated airline or
airlines of the other Contracting Party so as not to affect unduly that
airline's or those airlines' services on all or part of the same routes. In
particular, when a designated airline of one Contracting Party proposes
to maugurate services on a gateway route segment already served by a
designated airline or airlines of the other Contracting Party, the
incumbent airline or airlines shall each refrain from increasing the
frequency of their services to the extent and for the time necessary to
ensure that the airline inaugurating service may fairly exercise its rights
under paragraph (1) of this Article. sHsh obligation to refrain from
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increasing frequency shall not last longer than two years or beyond the
point when the naugurating airline matches the frequencies of any
incumbent airline, whichever occurs first, and shall not apply if the
services to be inaugurated are limited as to their capacity by the ﬂl_'xcense
or certificate granted by the designating Contracting Party.

(3) Services provided by a designated atrline under this Agreement
shall retain as their primary objective the provision of capacity adequate
to the traffic demands between the country of which such airline 1s a
national and the country of ultimate destination of the traffic. The right
to embark or disembark on such services international traffic destined
for and coming from third countries at a point or points on the routes
specified in this Agreement shall be exercised in accordance with the
general principles of orderly development of international air transport
to which both Contracting Parties subscribe and shall be subject to the
general principle that capacity should be related to:

(a) the traffic requirements between the country of origin
and the countries of ultimate destination of the traffic;

{b) the regquirements of through airline operau@; and
o
(c) the traffic requirements of the area through which the
airline passes, after taking account of local and regional services.

(4) The frequency and capacity of services to be provided by the
designated airlines of the Contracting Parties shall be closely related to
the requirements of all categories of public demand for the carriage of
passengers and cargo including mail in such a way as to provide adequate
service to the public and to permit the reasonable development of routes
and viable airline operations. Due regard shall be paid to efficiency of
operation so that frequency and capacity are provided at levels
appropriate to acecommodate the traffic at load factors consistent with
:ariffs based on the criteria sst forth in paragraph (2) of Article 12
Tariffs).

(5) The Contracting Parties recognize that airline actions leading
to excess capacity or to the underprovision of capacity can both run
counter to the interests of the travelling public. Accordingly, in the
particular case of combination air services on the North Atlantic routes
specified in paragraph (1) of Annex 2, they have agreed to establish the
procedures set forth in Annex 2. With respect to other routes and
services, if one Contracting Party believes that the operations of a
designated airline or airlines of the other Contracting Party have been
inconsistent with the principles set forth in this Article, it may request
consuitations pursuant to Article 16 (Consultations) for the purpose of
reviewing the”operations in question to determine whether they are in
conformity with these principles. In such consultations there shall be
taken into consideration the operations of all airlines serving the market
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(4) Any tariff agreements with respect to public transport between
the territories of the Contracting Parties concluded as a result of inter-
carrier discussions, including those held under the traffic conference
procedures of the International Air Transport Association, or any other
association of international airlines, and involving the airlines of the
Contracting Parties will be subject to the approval of the aeronautical
authorities of those Contracting Parties, and may be disapproved at any
time whether or not previously approved. The submission of such
agreements is not the filing of a tariff for the purposes of the provisions
of paragraph (5) of this Article. Such agreements shall be submitted to
the aeronautical authorities of both Contracting Parties for approval at
least 105 days before the proposed date of effectiveness, accompenied by
such justification as each Contracting Party may require of its own
designated airlines. The period of 105 days may be reduced ‘Wjth the
consent of the aeronautical authorities of the Contracting Party with
whom a filing is made. The aeronautical authorities of each Contracting
Party shall use their best efforts to approve or disapprove (in whole or
part) each agreement submitted in accordance with this paragraph on ;R

require that tariffs reflecting agreements approved by it be filed and
published in accordance with its laws.

T

' before the 60th day after its submission. Each Contracting Party may'.

{ \

(5) Any tariff of a designated airline of one/Contracting Party for )

public transport between the territories of the Contracting Parties shall,
if so required, be filed with the aeronautical authoritjes of the other Con-
tracting Party at least 75 days prior to the proposed effective date unless
the aeronautical authorities of that Contracting Party permit, the filing to
be made on shorter notice. Such tariff shall become effective unless
action is taken to continue in force the existing tariff as provided in para-

graph (7) of this Article. . ——

(8) If the aeronautical authorities of one Contracting Party, on
receipt of any filing referred to in paragraph (5) of this Article, are
dissatisfied with the tariff proposed or desire to discuss the tarif{ with the
other Contracting Party, the first Contracting Party shall so notify the
other Contracting Party through diplomatic channels within 30 days of the
filing of such tariff, but in no event less than 15 days prior to the proposed
effective date of such tariff. The Contracting Party receiving the
notification may request consultations and, if so requested, such
consultations shall be held at the earliest possible date for the purpose of
attempting to reach agreement on the appropriate tariff. If notification
of dissatisfaction is not given as provided in this paragraph, the tariff
shall be deemed to be approved by the aeronautical authorities of the
Contracting Party receiving the filing and shall become effective on the
proposed date.

() If agreement is reached on the appropriate tariff under
paragraph (6) of this Article, each Contracting Party shall exercise its
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in question and designated by the Contracting Party whoee airline or
airlines are under review. 1f the Contracting Perties conclude that the
‘operations under review are not in conformity with the principles set
forth in this Article, they may decide upon appropriate corrective or
remedial measures, except that, where frequency or capacity limitations
are already provided for a route specified in Annex 1, the Contracting
Parties may not vary those limitations or impose additional limitations
except by amendment of this Agreement.

(6) Neither Contracting Party shall unilaterally restrict the
operations of the designated airlines of the other except according to the
terms of this Agreement or by such uniform conditions as may be
contemplated by the Convention.

s ARTICLE 12

<

(1) Tariffs of the designated airlines of the Contracting Parties for
carriage between their territories shall be established in accordance with
the procedures set out in this Article.

(2) The tariffs charged by the designated airlines of one
Contracting Party for public transport to or from the territory of the
other Contracting Party shall be established at the lowest level consistent
with a high standard of safety and an adequate return to efficient airlines
operating on the agreed routes. Each tariff shall, to the extent feasible,
be based on the costs of providing such service assuming reasonable load
factors. Additional relevant factors shall include among others the need
of the airline to meet competition from scheduled or charter air services,

" taking into account differences in cost and quality of service, and the

prevention of unjust discrimination and undue prieferences or advantages.
To further the reasonable interests of users of air transport services, and
to encourage the further development of civil aviation, individual airlines
should be encouraged to initiate innovative, cost-based tariffs.

(3) The tariffs charged by the designated airlines of one
Contracting Party for public transport between the territory of the other
Contracting Party and the territory of a third State shall be subject to the
approval of the other Contracting Party and such third State; provided,
however, that a Contracting Party shall not require a different tariff from
the tariff of its own airlines for comparable service between the same
points, The designated airlines of each Contracting Party shall file such
tarifls with the other Contracting Party, in accordance with its
requirements.
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best efforts to put such tariff into effact. If an agreement is not reached
prior to the proposed effective date of the tariff, or If consultations are
not requested, the aeronautical authorities of the Contracting Party
expressing dissatisfaction with that tariff may take action to continue in
force the existing tariffs beyond the date on which they would otherwise
have expired at the levels and under the conditions (including seasonal
variations) set forth therein. In this event the other Contracting Party
shall similarly take any action necessary to continue the existing tariffs in
effect. In no circumstances, however, shall a Contracting Party require a
different tariff from the tariff of its own designated airlines for
comparable service between the same points.

(8) The acronautical authorities of each Contracting Party shall
exercise their best efforts to ensure that the designated airlines conform
to the agreed tariffs filed with the aeronautical authorities of -the
Contracting Pafties, and that no airline rebates any portion of such tariffs
by any means, directly or indirectly.

(9) In order to avoid\;gri ff disputes to the greatest extent possible:

(a) a continuing Tariff Working Group shall be established to
make recommendations on tariff-making standards, as provided in
Annex 3;

(b) the aeronautical authorities will keep one another informed
of such guidance as they"may give to their own airlines in advance of or
during traffic conferences of the International Air Transport Association;
and .

(c) during the period that the aeronautical authorities of either
Contracting Party have agreements under consideration pursuant to para-
graph (4) of this Article, the Contracting Parties may exchange views and
recommendations, orally or in writing. Such views and recommendations
shall, if requested by either Contracting Party, be presented to the aero-
nautical authorities of the other Contraecting Party, who will take them
into account in reaching their decision. .

ARTICLE 13

Commissions
v‘ q
(1) The airlines of each Contracting Party may be required to file

with the aeronautical authorities of both Contracting Parties the level or
levels of commissions and all other forms of compensation to be paid or
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provided by such airline in any manner or by any device, directly or
indirectly, to or for the benefit of any person (other than its own bona fide
employees) for the sale of air transportation between the territories of
the Contracting Parties. The aeronautical authorities of each Contracting
Party shall exercise their best efforts to ensure that the commissions and
compensation paid by the airlines of each Contracting Party conform to
the level or levels of commissions and compensation filed with the
aeronautical authorities.

(2) The level of commissions and other forms of compensation paid
with respect to the sale, within the territory of a Contracting Party, of

air transportation, shall be subject to the laws and regulations of such
Contracting Party, which shall be applied in a nondiseriminatory fashion.

ARTICLE 14

Charter Air Service

(1) The Contracting Parties recognize the need to further the
maintenance and development, where a substantial demand exists or may
be expected, of a viable network of scheduled air servides, consistently
and readily available, which caters for all segments demand and
particularly for those needing a widp and flexible range of ai \services.

\

(2) The Contracting Parties also recognize the su
growing demand from that section of the travelling public which is price
rather than time sensitive, for air services at the lowest possible level of
fares. The Contracting Parties, therefore, taking into accaunt the
relationship of scheduled and charter air services and the need for a total
air service system, shall further the maintenapnce and development of
efficient and economic charter air services so as to meet that dema

(3) The Contracting Parties shall therefore apply the provisions of
Annex 4 to charter air services between their territories. \
ARTICLE 15

Transitional Provisions

(1) Des%tlom On the entry into force of this Agreement, and until
1 November , all designations and authorizations in effect pursuant
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ARTICLE 16

Consultations

Either Contracting Party may at any time request consultations on
the implementation, interpretation, application or amendment of this
Agreement or compliance with this Agreement. Such consultations shall
begin within a period of 60 days from the date the other Contracting
Party receives the request, unless otherwise agreed by the Contracting
Parties.

ARTICLE 17

[

Settlementof Disputes

[N

(1) Any dispute arising under this Agreement, other than disputes
where self-executing mechanisms are provided in Article 12 (Tariffs) and
Annex 2, which 1s not resolved by a first round of formal consultations,
may be referred by agreement of the Contracting Parties for decision to
some person or body. If the Contracting Parties do not so agree, the
dispute shall at the request of either Contracting Party be submitted to
arbitration in accordance with the procedures set forth below.

(2) Arbitration shall be by a tribunal of three arbitrators to be con-
stituted as follows:

(a) within 30 days after the receipt of a request for
arbitration, each Contracting Party shall name one arbitrator. Within 60
days after these two arbitrators have been nominated, they shall by
agreement appomnt a third arbitrator, who shall act as President of the
arbitral tribunal;

(b) if either Contracting Party fails to name an arbitrator, or
if the third arbitrator is not appointed in accordance with subparagraph (a)
of this paragraph, either Contracting Party may request the President of
the International Court of Justice to appoint the necessary arbitrator or
arbitrators within 30 days. If the President is of the same nationality as
one of the Parties, the most senior Vice-President who is not disqualified
on that ground shall make the appointment.

(3) Except as otherwise agreed by the Contracting Parties, the
arbitral tribunal shall determine the limits of its jurisdiction in
accordance with this Agreement, and shall establish its own procedure.
At the direction of the tribunal or at the request of either of the
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to the 1948 Bermuda Agreement shall remain in effect. Additional
designations shall be subject to the provisions of Article 3 (Designation
and Authorization of Airlines) of this Agreement. By 1 November 1977,
each Contracting Party shall indicate to the other all the initial
designations applicable under this Agreement. Nothwithstanding the
provisions of Article 3, until 1 November 1977:

(a) the United States shall be entitled to retain two designated
arrlines to operate combination air services on each of three gateway
route segments on US Routes 1 and 2, taken together; and

(b) the United Kingdom shall be entitled to retain three
designated airlines to operate combination air services on one gateway
route segment on UK Routes 1, 2, 3, 4 and 5, taken together.

(2) Capacity. Notwithstanding the provisions of Annex 2, as regards
the winter trafilc season of 1977/78 the following procedures shall apply:

Paragraph (3): Airlines shall file schedules not later than 120 days
prior to the winter traffic season, instead of

180 days.

Paragraph (3): Airlines shall refile amendments not later than
105 days prior to the winter traffic season,
instead of 185 days.

Paragraph (4): A Contracting Party's notice of inconsistency
shall be given within 90 days, instead of 150

days.

Paragraph (5): If requested, consultations shall begin not later
than 75 days prior to the winter traffic season,
instead of 90 days.

Paragraph (6): If agreement on capacity to be operated is not
achieved, paragraph (68) procedures shail apply
within 60 days prior to the winter traffic
seasorf, instead of 75 days.

(3) Tariffs. All tariffs filed to become effective on or after
1 November 1977, and all agreements filed to become effective on or
after 1 January 1978 shall be subject to the provisions of Article 12
(Tariffs). Agreements filed to become effective prior to 1 January 1978
shall be subject to the provisions of Article 12 to the greatest extent
feasible. Tariffs filed to become effective prior to 1 November 1977
shall be subject to the provisions of the 1946 Bermuda Agreement, and
all tariffs in effect under the 1948 Bermuda Agreement shall eontinue in
force, but either Contracting Party may notify the other Contracting
Party of its dissatisfaction with any such tariffs, and the procedures set
forth in this Agreement shall then apply.
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Contracting Parties, a conference to determine the precise issues to be
arbitrated and the specific procedures to be followed shall be held no later
then 15 days after the tribunal is fully constituted.

(4) Except as otherwise agreed by the Contracting Parties or
prescribed by the tribunal, each Party shall submit a memorandum within
45 days of the time the tribunal is fully constituted. Replies shall be due
60 days later. The tribunal shall hold a hearing at the request of either
Party or at its discretion within 15 days after replies are due.

(5) The tribunal shall attempt to render a written decision within
30 days after completion of the hearing or, if no hearing is held, after the
date both replies are submitted, whichever is sooner. The decision of the
majority of the tribunal shall prevail.

(6) The Contracting Parties may submit requests for clarification
of the decision within 15 days after it is rendered and any clarification
given shall be 1ssued within 15 days of such request.

(7) Each Contracting Party shall, consistent with its national law,
give full effect to any decision or award of the arbitral tribunal. In the
event that one Contracting Party does not give effect to any decision or
award, the other Contracting Party may take such proportionate steps as
may be appropriate.

(8) The expenses of the arbitral tribunal, including the fees and
expenses of the arbitrators, shall be shared equally by the Contracting
Parties. Any expenses incurred by the President of the International
Court of Justice in connection with the procedures of paragraph (2)(b) of
this Article shall be considered to be part of the expenses of the arbitral
tribunal.

ARTICLE 18

-

Amendment

Any amendments or modifications of this Agreement agreed by the
Contracting Parties shall come into effect when confirmed by an
Exchange of Notes.

k)
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ARTICLFE 19

Fither Contracting Party may al any time give notice in writing to
the other Contracting Party of its decision to terminate this Agreement.
Such notice shall he sent simuitaneously tn the International Civil
Aviation Organization. This Agreement shall terminate at midnight (at
the place of receipt of the notice) immediately before the first
anniversary of the date of raceipt of the notice by the other Contracting
Party, unless the notice is withdrawn by agreement hefore the end of this
period. ' . ’

B

ARTICLE 20 a

Regfstration with ICCAQ

This Agreement and ail amendments thereto shall be registered with
the International Civil Aviation Organization.

ARTICLE 21

Entry into Force

This Agreement shall *enter into force on the date of
signature.
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ANNEX 1 - Route Schedules

Section 1: Scheduled Combination Air Service Routes for the United States

[ N SN TR
e e e a2 s e

Atlantic Combination Air Serice

Round the World Combination Air Service
Pacific Combination Air Service

Bermuda Combination Air Service
Bermuda Combination Air Service - Beyond
Caribbean Combination Air Service

Section 2: Scheduled Al-Cargo Air Service Routes for the United States

Ll ol

Section 3: Scheduled Combination Air Service Routes for the United Kingdom

— O W 0o -3
s e e e e

Atlantic All-Cargo Air Service

Pacific All-Cargo Air Service

Bermuda All-Cargo Air Service
Bermuda All~Cargo Air Service - Beyond
Caribbean Al}-Cargo Air Service

OO0 ~JDL &P
D -

Atlantic Combination Air Service

Atlantic Combination Air Service via Canads

Atlantic Combination Air Service Beyond to Mexico City
Atlantic Combination Air Service Beyond to South America
Atlantic Combination Air Service Beyond to Japan

Pacific Combination Air Service

Pacific Combination Air Service via Tarawa

Bermuda Combination Air Service

Caribbean Combination Air Service .

Section 4: Scheduled All-Cargo Air Service Routes for the United Kingdom

10.
11,

Atlantic All-Cargo Air Service

Atlantic All-Cargo Air Service Beyond to South America
Atlantic Al}-Cargo Air Service Beyond to Mexico
Pacific All-Cargo Air Service

Pacific All-Cargo Air Service via Tarawa

Bermuda Al}-Cargo Air Service

Caribbean All-Cargo Air Service

Section 5: Notes Applicable to All Route Schedules
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Section 1: Scheduled Combination Air Service Route. for the United States -
oute I: Atlantic Combination Air Services

i

(A)
US Gateway Points

Anchorage
Atlanta
Boston
Chicago
Dalias/Ft. Worth

l)etmu1 /
Houston ~
Los Angeles
Miami
New York
Philadelphia
San Prancisco
Seattle
Washington/Baitimore

An additional point to be agreed between the Contracting Parties

(B)
intermediate Points

(C)
Points m UK Territory

London
Prestwick/Glasgow

17 Hay not be served nonstop until three years after this Agreement enters into force.

!/ In addition, Austria and Belgium may be served for three years after this Agreement emters into force; the
Netheriands, Norway and Sweden may be served for five years after this Agreement enters into foree; and these
points shall be considered as appearing in Column (D) for the specified periods.

3/  Only one US afrline may be designated to serve each point in Column (D) on this route, including those in footnote 2,
except for Frankfurt for which two airlines may be designated on US Routes | and 2 taken together.
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US Route 2: Round the World Combination Air Service y L

Not more than two US airlines may be designated to serve Frank{urt on US Routes 1 and 2, taken together.
3/ Segments (a) and (b) shall be combined, except as may be agreed pursuant to Article 2, paragraph (5).

A (B) (C) (D)
US Gateway Points Intermediate Poinfs Points m UK Territory Points ond -
Segment (a): London Frankfurt Y
New York Turkey
Washington/Baltimore Lebanon
Syria
Iren
Pakistan
%
New Delhi :
Segment (b): Caleutta 3
Honolulu Points on Segment (b) ¥ é
]
Los Angsies Japen Hong Kong Thailand g
]
San Prancisco Points on Segment (a) y %
!1/7 Not more than seven flights per week may operate in each direction on each segment. 3
£
:
g
f
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US Route 3: Pacific Combm.-tion ir Service

Us Gnto(:n)l Points Imermegt)e Points Points in (U(i() Territory POM(:DM)
Anchorage Japan 1/ Hong Kong Thailand 2/
Guam Singagore %/
Honalulu
Loa Angeles
New York
San Franeisco
Seattle
Y Not more than 14 round trip combination flights per week may serve Japan with full traffic rights between

Japan and Hong Kong. Flights which serve Japan on US Route 2 shall count toward this number.

1/ Thailand and Singapore may not both be served on the same flight. Not more than 7 round trip combination
flights per week may serve these points taken together with full traffic rights between Hong Kong and these
points. Flights which serve Thailand on US Route 2 shall count toward this number.

™
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US Route 4: Bermuda Combmation Air Service

(B)

(A)
US Gateway Points Intermediate Points

Atlanta

Baltimore

Chicago
Detroit
Miami
New York
Philadeiphia
Washington

(C) (D)
Points in UK Territory Points Beyond
Bermuda

Z1e




(A)
US Gateway Points

Atlanta

Miami
Washington

US Route 5: Bermuda Combmation Air Service - Beyond

(B)

(c)
Intermediate Points

Points in UK Territory

Bermuda

€T
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US Route §: Caribbean Combination Air Service

(A) (B) (c) (D)
US Gateway Points Intermediate Pomts Points n UK Territory Points Beyond
Any point or points Aruba Antigua
in US Territory Bahamas Dommica v
Barbados St. Christopher (St. Kitts)-Nevis-Anguilla ~
Bonaire 8t. Lucia
Cuba St. Vineent
Curacao Belize
Dominican Republic * British Virgin Islands

Grenada Cayman Ikslands

Guadeloupe Montserrat
Guysna Turks & Caicos Islands

Haiti s

Jamaica

Martinique

8t. Maarten

St. Martin

Trinided & Tobago
US points in the
Caribbean area
Yenazuela

1/ Any one or more of the points may be served.
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Section 2: Scheduled All-Ca Air Service Routes “>r the United States
U% Xo !ﬁiuﬂi MICargo Al

oute T: %o Service

(A) (B) (C)

US Gateway Points Intermediate Points Points in UK Territory
Boston London
Chicago Manchester
Detroit ) Prestwick/Glasgow

Houston Y/
Los Angeles
New York
Philadeiphia

__17 May not be served nonstap until three years after this Agreement enters into force,

Federal Republic of Germany
Turkey

Labanon
Syria

Jordan
ran
Indie
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(A)

US Gateway Points
Anchorage
Chicago

T Guam
Honolulu
Los Angeles
New York
San Francisco
Seattle

US Route 8: Pacific All-Cargo Awr_Service

(B)
intermediate Pomts

(C)
Points in UK Territory

Hong Kong

(D)
Pomts Beyond
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US Route 10: Bermuda All-Cargo Air Service - Beyond

(A) (8) (C) (B)
US Gateway Points Intermediate Points Points i UK Territory Points Beyond
Atlanta Bermuda Azores
Baltimore Two points in Europe
(other than the
Miami United Kingdom)
to be agreed
Washington between the

Contracting Parties

8T¢

T,

ot e




(A)
US Gateway Points

US Route 11: Canbbean All-Cargo Air Service

(B)
Intermediate Points

Any point or points
in US Territory

I/ Any one or more of the points may be served.

Aruba
Bahamas
Barbados
Bonaire
Cuba
Curacao
Dominican Republic
Gienada
Guadeloupe
Guyana
Haiti
Jamaice
Martinique
8t. Maarten
St. Martin
Trinidad & Tobago
US points in the
Caribbean ares
Venezuela

(C)
Points in UK Territory

Antigua
Dominica
St. Christopher (St. Kitts)-Nevis-Anguilia 1/
St. Lucia
8t. Vincent
Belize
British Yirgin lslands
Cayman Islands
Montserrat
Turks & Caicos lslands

(D)
Points Beyond

61¢
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Section 3:

Scheduled Combination Air Service Routes for the United Kingdom

(A)
UK Gateway Points

) London
Manchester

Prestwick/Glasgow

UK Roule 1: Atlaniic Combination Air Service

(B) (c) B )]
Intermediate Points Powints m US Territory Points Beyond
Atianta 1/
Boston
Chicago

Dallas/Ft. Worth 1/
Detroit
Houston

Los Angeles
Miami
New York
Philadeiphia
San Francisco
Seattle
Washington/Baltimore

17 May notbe served nonstop until three years after this Agreement enters into foree.
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UK Route 2: Atlantic Combination Air Service via Canada

(A) (B) (C) (D)
UK Gateway Points Intermediate Points Points in US Territory Points Beyond
‘ London Canada Boston
Manchester Chicago
Prestwick/Glasgow Dallas/Ft. Worth %/
Detroit
- New York
Philadeiphia
Washington/Baltimore

_17 Way not be sefved nonstop until three years after this Agreement enters into foree.
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UK

-

(A)
UK Gateway Points

London

Manchester
Prestwick/Glasgow

Route 3: Atlantic Combination Air Service Beyond to Mexico City
(B) (C)
Intermediate Points Points 1n US Terntory
. Boston
Detroit
. New York
Philadelphia
Washington/Baltimore

(D)
Points Beyond

Mexico City

et
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UK Route 4: Atlantic Combination Air Service Beyond to South America

(A) (8) (C)
UK Gateway Points Intermediate Points Points in US Territory
London . : Atianta Y/
Manchester Houston
Prestwick/
Glasgow '

7 ﬁy mtswmmﬁlmmyunnﬂermwmtentenhtofom
¥/  Without rights to carry local traffic between Houston and Peru.

Colombia

Peru Y

gce
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(A)
UK Gateway Points

London

UK Route 5: Atlantic Combination Air Service Beyond to Japen

(B) (C)
Intermediate Points Points mn US Territory

Anchorage

(D)
Points Beyond

Japan

vee




UK Route 6: Pacific Combination Air Service

UK an.)y Points lntermeéz:e Points Points in (l?s) Teraitory Poinl:DB)exond
Hong Kong Japan v Guam Vancouver ¥
Honolulu
Los Angeles ¥/
San Prancisco ¥/
Seattie ¥/

I7 A3 Tong as there is any frequency limitation on combination air services of US designated airlines between Japan

and Hong Kong, UK designated airlines may not serve Japan with more than 7 round trip combination flights per
week with full traffic rights between US points and Japan.

The route segment Honolulu-Vancouver may not be served nonstop until five years after this Agreement enters
into foree.

Only two of the points, San Francisco, Seattle or Los Angeles, may be served during a traffic season. A
designated airline may, in its discretion, and with not less than 90 days notice, change from one of these points
to another each season.
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(A)
UK Gateway Points

UK Route 7: Pacific Combmation Arr Service via Tarawa

Tarawa

(B)
Intermediate Points

Christmas Island

-

()
Points in US Territory

Honolulu

(D)
Points Bexond

gce
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(A)
UK Gateway Points

Bermutla

UK Route 8: Bermuda Combination Air Service

(B) (Cc) (D)
Intermediate Points Pdints m US Terntory Points Beyond
Three points to be selected
by the UK and

notified to the US
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(A)
UK Gateway Points

Antigua
Dominica

UK Route §:

e e

Carnbbean Combination Air Service

St. Christopher (St. Kitts)-Nevis-Anguilla 2/
Lucia

/ Turks & Caicos Islands

90 days notice, change from one of these points to another each season.

St.

St. Vincent
Belize
British Virgin Ilslands
Cayman -Islands
Montserrat

(B)
Intermediate Points

(c) (D)
Points in US Territory Points Beyond

Bahamas
Barbados
Cuba
Dominican Republic
Grenada
Guadeloupe
Guyana
Haiti
Jamaica
Martinique
St. Maarten
St. Martin
Trinided & Tobago
Any point or points
in Column (A)

Baltimore 5’
Houston 1—,
Miam; = 1

New Orleans -

Puerto Rj

Ttmpﬂnyo
U8 Virgin Isln{fb
Washington =

ted airline may not during a traffic season serve more than two of the followiig—US points: Baltimore,
~  Houston, Miami, New Orleans, Tampa or Washington. Each designated UK airline may, in its discretion, ajd with not less than

2/ Any one or more of these points may be served.
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Section 4: Scheduled All Air Service Routes for the United Kingdom
UK Roule l?l.i oﬂh—nﬂc All-Cargo Kir Setvice

A (B) (c) (D)
UK Gateway Points Intermediate Points Points in US Territory Points Beyond
London Canada Y Boston Panama
Manchester . Chicago
Prostwick/Glasgow Detroit
Los Angeles Y/
New York

Washington/Baltimore

17 Without Tights to carry local traffic between Los Angeies and Canada and between Los Angeles and Panama.

B
-

6C¢

E O T B



T T s AR 1z, KRR o e

~

UK Route 11: Atlantic All-Cargo Air Service Beyond to South America

(A) (B) (c) (D)
- UK Gateway Points Intermediate Points Points in US Territory Points Beyond
london Atianta V/ Venezuela
Manchester Houston Colombia
Prestwick/ Manaus
Glasgow - 2/
Peru =

1/ May not be served nonstap until three years after this Agreement enters into force.
¥/ Without rights to carry local traffic between Houston and Peru. .
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(A)
UK Gateway Points

London
Manchester
Prestwick/Glasgow

UK Route 12: Atlantic All-Cargo Alr SQNiee Beyond to Mexico .
(B) (C) (D)
Intermediate Points Points in US Territory Points Beyond
Miami Mexico City
|
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UK Route 13: Pacific

All-Cargo Air Service

(A) (B)
UK Gateway Points Intermediate Points

Hong Kong

()
Points m US Territory

Guam
Honolulu
Los Angeles
San Francisco

Seattle

i

(D)
Points Beyond
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(A)
UK Gateway Points

Bermuda

-

UK Route 15: Bermuda All-Cargo Air Service

(B)

Intermediate Points
e ——— dvas

_y

) (D)
Points in US Territory Points Beyond

Three points to be selected
by the UK and
notified to the US
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UK _Route 161 Caribbean All-Cargo Alr Service

(A)
UK Gateway Points

Antigua
Dominica 2/
S8t. Christopher (St. Kitts)-Nevis-Anguills =~

8t. Vincent
Belize
British Virgin Isiands
Cayman Islands
Montserrat
Turks & Caicos lslands

(B) (c)
Intermediate Points Points in U8 Territory

(D)
Points Beyond

Bahamas Baltimore
Barbados Houston 17
Cuba Miami - 1/
Dominican Republic New Orleans -
Grenada Puerto lq’o
Guadeloupe Tampa -
Guyana US YVirgin ,lsll{\fk
Haiti Washington -
Jamaica .
Martinique
St. Maarten
St. Martin

Trinidad & Tobago
Any point or points
in Column (A)

I/ Each UK designated airline may not during a traffic sesson serve more than two of the following US points: Baltimore,

Houston, Miami, New Orleans, Tampa or Washington. Each designated UK airline may, in its discretion, and with not less than
90 days notice, change from one of these points to another each season.

2/ Any one or more of these points may be served.
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2.

4.

5.

SECTION §

v

NOTES APPLICABLE TO ALL ROUTES

In addition to the right to carry transit, connecting, and local traf fic
between points in column B and points in column C and between
points in column C and points in ecolumn D, designated airlines may
carry transit and on-line connecting traffic between points in
column C and points in other countries, including countries not listed
in columns B or D. Such on-line connecting traffic may be
connected at any points in columns A, B, C or D or at any points in
countries not listed in such columns.

Each designated airline may carry transit and on-line connecting
traffic between any two points in the territory of the other
Contracting Party which appear in either column C or edlumn D on
any route for which that airline is designated.

Except as may be otherwise specifically provided, a designated
airline may, on any or all flights, and at its option, serve points on a
route and operate via points not listed in columns A, B, Cor D in
any order, operate flights in either or both directions, and omit stops
at any point or points, without loss of any right to uplift or discharge
traffic otherwise permissible under the relevant routes or notes
applicable thereto, provided that the service begins or terminates in
the territory of the Contracting Party designating the airline.
Unless specifically restricted, a point on a route appearing in eolumn
B shall be considered as also appearing in column D, and a point in
column D shall be considered as also appearing in column B.

A designated airline may earry traffic between points in column A
and points in column C, on the same fljght or otherwise, via points in
other countries, including countries nét'listed in columns B or D.

A designated airline may serve points behind any homeland gateway
point shown in column A with or without change of aircraft or flight
number and may hold out and advertise such services to the public as
through services.

A designated airline of one Contracting Party may make a change of
gauge in the territory of the other Contracting Party or at points in

"eolumn B or column D or at points in other countries, provided that:

(a) operations beyond the point of change of gauge shall be
performed by an aircraft having capacity less, for outbound
services, or more, for inbound services, than that of the arriving
aircraft;
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(b) aircraft for such operations shall be scheduled in coincidence
with the inbound or outbound aircraft, as the case may be, and
shall have the same flight number;

(c) in the case of combination air services only, the onward flight,
inbound or outbound as the case may be, shall be scheduled to
depart within three hours of the scheduled arrival of the
incoming aireraft, unless airport curfews, airport slots, or other
operational constraints, at the point where change of ga
occurs or at the next point or points of destination of the flight,
prevent such scheduling; and

(d) if a flight is delayed by unforeseen operational or mechanical
problems, the onward flight may operate without regard to the
conditions in paragraphs( (b) and (e) of this Note.

Stops for non-traffic purposes may be made at any point in
connection with the operations on any route,

Notwithstanding the terms of Notes 1, 4 and 7 of this Section, US
designated airlines serving Hong Kong shall not make stops for
traffic or non-traffic purposes at any point or points in the mainland
territory of the People's Republic of China.

In these Notes:

"Transit traffic” means that traffic which is carried on a flight
through a point. Flight, for the purpose of this definition, means
either: .

(a) The arrival and onward operation of an aircraft by an airline
whether or not under the same flight identification number, or

(b) the arrival of one aireraft and next onward operation of another
aircraft under the same flight identification number, as other
wise allowable under this Agreement, including Note 6 of this
Section; and

"On-line connecting traffic® means that traffic which is carried on
an incoming flight of an airline and is transferred to an onward

the same airline under a different flight identification
number. For passengers only, the onward transfer shall be ticketed
on the first available onward flight of that airline for the point to
which a passenger is connecting, provided that the time between the
scheduled arrival of the incoming flight and the scheduled departure
of the onward flight does not exceed 24 hours.
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ANNEX 2 - Capacity on the North Atlantic

(1) In order to ensure the sound application of the principles set
forth in Article 11 (Fair Competition) of this Agreement and in view of
the special circumstances of North Atlantic air transport, the Contracting
Parties have agreed to the following procedures with respect to com-
bination air services on US Routes 1 and 2 and UK Routes 1, 2, 3, 4and 5,
specified in Annex 1., -

(2) The purpose of this Annex is to provide a consultative process
to deal with cases of excess provision of capacity, while ensuring that
designated airlines retain adequate scope for managerial initiative in
establishing schedules and that the overall market share achieved by each
designated airline will depend upon passenger choice rather than the
operation of any formula or limitation mechanism. In keeping with these
cbjectives, the Contracting Parties desire to avoid unduly frequent
invocatjon of the consultative mechanism or limitation provision in order
to avoid undue burden of detailed supervision of airline scheduling for the
Contracting Parties.

(3) Not later than 180 days before each summer and winter traf fic
season, each designated airline shall file with both Contracting Parties its
proposed schedules for services on each relevant gateway route segment
for that season. Such schedules shall specify the frequency of service,
type of aircraft and all the points to be served. The designated airlines
may amend their filings in the light of the schedules so fiied and shall file
such amendments with both Contraéting Parties not later than 165 days
before each summer and winter traffic season. In the event that
adjustments in schedules are later required, such adjustments shall be
filed with both Contracting Parties on a timely basis. A resulting increase
in frequency by an airline on any gateway route segment shall be subject
to the approval of the other Contracting Party.

(4) 1f a Contracting Party (the "Receiving Party") believes that an
increase in frequency of service on a gateway route segment contained in
any of the schedules so filed with it by a designated airline of the other
Contracting Party (the "Requesting Party") may be inconsistent with the
principles set forth in Article 11 of this Agreement, it shall, not later than
150 days before the next traffic season, notify the Requesting Party,
giving the reasons for its belief and, in its discretion, indicating the
Increase, if any, in frequency of service on the gateway route segment
which it considers consistent with the Agreement, Such notification shall
not, however, be permitted in respect of a schedule for a summer traffic
season which specifies a total of 120 or fewer round trip {requencies on
any gateway route segment or for a winter traffic season which specifies
838 or fewer such frequencies. “The Requesting Party shall review the
increase in frequency of service called into question in the light of the
principles set forth in Article 11, taking into account the public
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requirement for adequate capacity, the need to avoid uneconomic excess
capacity, the development of routes and services, the need for vieble
airline operations, and the capacity offered by airlines of third countries
between the points in question. The Requesting Party shall, not later than
120 days before the next traffic season, notify the Receiving Party of the
extent to which it considers that the increase in frequency is consistent
with the principles set forth in Article 11.

(5) If the Receiving Party is not satisfied with the Requesting
Party's determination with respect to the increase in frequency in
question, it shall so notify the Requesting Party not later than 105 days
before the next traffic season, and consuitations shall be held as soon as
possible and in any event not later than 80 days before that traffic season.
In such consultations, the Parties shall exchange relevant economic data,
including forecasts of the percentage increase in total on-board revenue
passenger traffic expected on the gateway route segment in question when
the next traffic season is compared with the previous corresponding
season.

(6) If, 75 days before the traffic season begins, agreement has not
been reached through such consultations, each designated airline on the
gateway route segment in question shall be entitled to operate during the
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next traffic season the schedule it proposes to operate, but not more than -

the sum of:

(2) the total number of round trip frequencies (excluding extra
sections) which that airline was allowed under this Annex to operate on
that gateway route segment during the previous corresponding season; and

{b) such number of round trip frequencies as are determined by
applying to the number described in subparagraph (a) the average of the
forecast percentages mentioned in paragraph (5) of this Annex. An
addition of 20 round trip frequencies during a summer traffic season or 15
during a winter traf fic season shall in any event be permitted.

In no event shall & designated airline be required to operate fewer than
120 round trip frequencies during a summer traffic season or 88 during a
winter traffic season.

(7) A designated airline of one Contracting Party which inaugurates
service on a gateway route segment already served by a designated airline
or airlines of the other Contracting Party shall not be bound by the
limitations set forth in paragraph (8) of this Annex for a period of two
years or until it matehes the frequencies of any incumbent airline of that
other Contracting Party, whichever occurs first.

(8) Operations of Concorde aircraft by United Kingdom designated
airlines shall not be subject to the provisions of this Annex. In order,
however, that this exclusion should not unfairly affect United States
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(3) The Tariff Working Group shall develop procedures for the
exchange, on a recurrent basis, of verified financial and traf fic statistics
in order to assist each Contracting Party in assessing tariff proposals.

(4) The Tariff Working Group shall, by 23 July 1978, make recom-
mendations to the Contracting Parties on load factor standards and
evaluation and review criteria for North Atlantic tariffs.

(5 The Contracting Parties shall review the recommendations of

the Tariff Working Group and, subject to the outcome of this review, shall

¢, give due consideration to these recommendations in reviewing tariffs and

agreements reached under the auspices of the International Air Transport
Association.

(8) Either Contracting Party may from time to time request that .
the Tariff Working Group be convened to consider specific issues.

L 4

ANNEX 4 - Charter Air Service

(1) The Memorandum of Understanding on Passenger Charter Air
Services between the Government of the United States of America and
the Government of the United Kingdom of Great Britain and Northern
Ireland, applying from 1 April 1877, shall be regarded as being -
incorporated in this Annex for as long as it remains in force.

(2) Articles 1, 2 (paragraphs (1), (3), and (4)), 4, 6, 8 (except that

paragraph (3) shall apply only to the extent authorized by the aercnautical

authorities in the relevant territory), 9, 10, 14, 18, 17, 18, 19, 20, and 21

of this Agreement shall apply to airlines authorized by both Contracting

\ Parties to operate charter international air services between the
territories of the two Contracting Parties.

(3) In furtherance of paragraphs (1) and (2) of Article 14 of. this
Agreement, the Contracting Parties agree that it is desirable to work
toward a multilateral arrangement for charter air services in the North
Atlantic market. The Contracting Parties also agree that a bilateral
agreement would be an appropriate means of achieving their common
objective. Such bilateral agreement should include, among other matters,
progressive charterworthiness conditions, freedom of market access,
arrangements for designation and authorization of charter airlines which
lead to the issue of permits rather than individual flight licenses,
minimization of administrative burdens, all-cargo charter arrangements,
and capacity and price arrangements consistent with those contained in
the Memorandum of Understanding on Passenger Charter Air Services.
The Contracting Parties shall enter into negotiations as soon as possible
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designated airlines, the United States airline designated to operate
combination air services on the Washington-London gateway route
segment may not be required, under paragraph (6) of this Annex, to
oparata fawer than seven round trip flights psr week.

(9) Each Contracting Party shall allow filed schedules which have
not been questioned under paragraph (8) of this Annex to become effective
on their proposed commencement dates. Each Contracting Party shall
allow schedules which may have been determined by agreement through
consultations or, in the absence of such agreement, as provided in para-
graph (8) of this Annex, to become effactive on their proposed commence-
ment dates. Each Contracting Party may take such steps as it considers
necessary to prevent the opsration of schedules which include frequencies
greater than those permitted or agreed under this Annex.

(10) Each designated airline shall be entitled to operate extra
sections on any gateway route segment, provided that such extra sections
are not advertised or held out as sepirate flights.

(11) In the event that either Contracting Party believes that this
Annex is not achieving the objectives set forth in paragraph (2), they may
consult at any time, pursiant to Article 16 (Consultations) of this
Agreement, to consider alterations to the procedures or numerical
limitations.

(12) Subject to Article 19 (Termination) of this Agreement, this
Annex shall remain in force for a period of five years. The Contracting
Parties shall consult during the first quarter of the fifth year after the
entry into force of this Agreement to review the operation of the Annex
and to decide as to its extension or revision. If the Contracting Parties do
not agree on extension or revision, this Annex shall remain in force for a
further period of two years and shall then lapse.

=
(13) For the purposes of this Annex, "summer and winter traffic
seasons” mean, respectively, the periods from 1 April through 31 October
and from 1 November through 31 March,

- ANNEX 3 - Tariffs

(1) A Tariff Working Group shall be established and shall consist of
experts from each Contracting Party in areas such as accounting,
statisties, financial analysis, economies, pricing and marketing.

(2) The Tariff Working Group shall meet within 80 days of the entry
into force of this Agreement and thereafter as necessary to accomplish
the ocbjectives of this Agreement.
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and, in any event, not later than 31 December 1977, to work towards the
foregoing objectives. In the absence of agreement by 31 March 1978, the
Contracting Parties agree to consult further with a view to a continuation
of liberal arrangements for charter air services.
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