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ABSTRACT 

The first post-war air transpo~t agreement 'between the 

pnited ~tatea and United Kingdom was signed in Bermuda on 
. . 

February Il, 1946. This agreement became a'model for other 

air tran~port agreements. The denunciation of this agreement 

in 1976 by the U.K. trigq~red the signing, of a new a~reem~nt 

on July 23, 1977, which. was again to be rejected but in thts 

instance by the U.S. as a model agreement. A review of the 
. 

negotiations:' carried out, the attitudes of the contracj:ing 

parties and the subsequent ame~dments ~o this new agreement is 

made. 
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RESUME 

Le premier accord d'après-guerrè sur le-transport a~rien. 
, 

entre les Etats-Unis et le R~yaùme,Uni fut le .11 novembre . , 

19~6. Cette accord ~ervira de mod~le 'pour d'autres accords 
~ 

au niveau du transport aéri~n. La d~nonciation'\de cet accord 

pen-l~76 par ,le Roya~e pni.amena la conclusi~n d'un nouvel 

" 

accord le 23 juillet -1977" qui fut encore rejet~, cependant, 

par les Etats-Unis, comme cadre de négotiations. 

Un rappel des discussions encourues, des attitudes des 
; 

partie'/:; contràc:tante~ et des amendements subséquents au nouvel 
, , . 

accord sera présenté au cours de cette -th~se • 
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INTRODUCTION 

A bilateral agreement is the primary instrument for 

j formulating international aviation law between the coùntries 

of the world. Because of the significance of the oriCJ;inal 

Bermuda Agreement of 1946, its denunciation in 1976 was a 

particularly important development for' international aviation. 

The outcome of the subsequent negotiations was the signing of 

a newagreement between the u.~: and the U.S. on July 23, 1977. 

This thesis is primarily concerned with the air .transport 

agreemen t of 1977, which is generally referred to as Bermuda 2. 

The thesis contains six chapters, with the int-roductory 

chapter providing a coverage on the U. K. -U "S. air transport 

agreement of 1946, and discussing its importance and the 

circumstances leading to its denunciation in -..1976. ~ 

Chapter II details the exhaustive negotia'tibns of the 

Berm\lda 2 agreement, while Chapter III analyses the princ ipal 

feat~res of this agreemént. In Chapter IV, the eval~ation -after 

its conclusion by the various interests in the contl;acting 

parties is discussed. Chapter V deals with the amendme~ts 

resulting from the exchange of notes and protocols, and f inally 

a conclusion is drawn in Chapter VI. 

: 
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'". CHAPTER l 

OVERTORE - ro-'BERMUDA', If: A REV1EW OF B-ERMUD,A' l WITH,' 

PARTICOLAR REFERENCE TO 1960-197.6 ' . 

INTRODUCTION 

. . 
, . 

2 

While the Islands af· Berm~da, may','oo'njul;è 'v'i.S~ons of :the ) . . . ~ . 
~ ,oC ""....... f 

myt~ica1 Bermuda triangle .. it§3 mC?re ser~io,us '.s~gn1ficance emanates 

from the agreements related. to. the atdation :inrlustry,. Post 'World 
• ~ '. r _ • 

War 1;1 schedu1ed Cominercial inter'n~tional' ::d.r 'transportation has 
, 1-

been regulated by a networ~ of bil~t~ra~ agreements. Howevéz:, 
. '. 

th,e· most important of these agreements- was the Ber~uda, Agreement, 

â~' -executive agreement, concluded be'twee~ the United St~tes and " 

, ' 

~ - • - .. ,j .. '. • 

'. -
. .. ~. 

" 

. , . 

, . , . , , . 2 ' 
-the United Kingdorn on Februa.ry- 11ï '1946. ' The impact Of. the Bermuda 

, ~'--- .. " . '.... .. " 

agreement on'· other i?i'1:ater~ls was. -sQ stron'~ 'that i t has béen refel;'red' 

ta as the Magna ChaFt,a of i.ntern~tionar a;ra'itipn.3 'fhe Bermuda 
, , 

Ag!eement subsequently served' a~ ,a, mode'l' for' '0.. S. and British ai..r 
": ' ,,' ' ... ' . ",' , 4 
tr~nsportatiol1: agreements èQncluded s;i.nçe' 194,6' a,s ~el1 as. ,for' , 

~'. . '5 - "" 
"agreements among numerous 'other.countr-:Lës'. : ... ~ ., ' 
J., ... ...... • ~ .' • : w ~ 

,> • 

...-.. ... . 
0n June 22, 1976. the, British èleri~u.h~ed the .19',46' Berm4da 'Agree-

rnènb 1 p·onte,nll.ing that :I,:,t' d1.d ~6.t corresF>~rid '~~t.i~fa9tor.iiY, to, t~e, " 
. , ~,' _.""" '.... )..... ...... '..' ., / 

cona·iti~:ms of: .1S!70s.i? ,'Onaer' fhe~ te'rIn's àf 'tha:t'_ a9-reement, 'air'.' . 
... < , ' .. .,. • -, " 

),' . . ,serv±ée-s c~uid· ~àntinue fat:' one' year ':af,.ter 'ei :tlie~ COufi,tl;'y" s' ;eptid1a{..· 
~,. ,,_ • ~ ...... .. t '1 ., 1. ~. ~ 

" .. ,tJ .. d,n. Bri tain; s"de~\lnciation'~'w~'s' f01lqwed by '12. '~"n'ths' ·bf· heated 
• ~ , .. .,," ... '. ~,. • .. ( _ • 01 .. , . ~.. ~,~ , " " .. .. ,. ~ . 

A' él'Îld - frantic negê:)'fi~~'i9!'lè tba<t ,él,l1mip.ated in t:h-e eoriélusion of a 
~.. '* • ..'" .( 1'" .. .. '1 ~ .. <. : ..... ....,. • 

. ' " ,," " bew ag;J:'eement; l3erlllu,da ;2.. ' Gi VeI:1 :th~', ge~es1~ of ",Bérmuda 2, i t is 
, ,. -c' ".: __ ,'Go~p~~ered ,~eées~~~~ ,:~,~r,~ '_to.'ha.v~ ',r~gët:.rd 

. , _'. _ : )\~r~~m~nt whlcn has oyet;' ~he· years .beeo!Ile 
, , . ' 

" . 
) 

.. - " 

... 'u .. 
" 

. ' .' . 

"'. ~ , 

~~. the 'original Bermuda 

a' ~~r~~a~~ ~~t.iCle of, 

\ -

1 - ~ · · . 
} 

l·:, 
· , i-
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, 8 
faith in the theology of international air transport and then 

te examine the circumstances leading te its denunciation. 

, " 

, l • THE BERMUDA 1: A FLEXIBLE MODUS VIVÈND l 

A. The Bermuda' Compromise 

It was clue to failure of thè ,Chicago Conferen~e te reach a 
, 

multilatera1 approach to civil aviation that the British and 

American Governtnents met at Bermuda .in 1946 to work out a bilateral 

system in the, 'po~twar perl,Od. 9 Although the de1egates had corne te 

"Bermuda rnerely «to negotiate bilaterally the exchange of commercial 

r'ights between their countrie,sP-, the Bermuda conference «proved to 

,De one of the most iînporta~t ,events in internàt.i,onal aviation 
, 10 

history •. 

At the tirne of the conèlusion of the Agreement, both countries 

expressed their complete accord with each other. On 26 February 
, Il 

~946, President ~ruemen follewed th~ unusual cours~ o,f giving out 

a special stat~men,t expres~il..n~1 his sat·i5faction wi th it. At' the 

sarne, time official sta.tements ~ere mad-e' in' both House of the British 
, 

1 • 

. paI'liament' and ,the House of Lords.' On February 28" L.orèr Swinton" 

the Chairrnan 6f' theS'r,iti'sh del,egation at the Chicago Conference 
, 

è~ned it «probably the most' impOrtant civil' aviation agreement that 
. , 

his country' had ~mt~red' into •. -, , 
, \ 

Histeridal'ly" however, ,the conclusion of thi p agreement was 
'1 ' 

not that, 'ami:cable. It was éssenti,allY a bem~r01!Üs,e between the 

«fre~dom of the air. U.S. ,pos11üon and thé, .o'rder of, the air)' United . " 
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Kingdom position. While the U.S. encouraged, as obs,erved at 

Chicago, the formula most 1ike1y to ,guarantee her, post World War II 

e'qùipment lead over other countries; the U .K. was anxious to protect 

itself from U.S. competition. 12 Sorne defined it as a compromise 

b'etw.een the 1iberal American and restri,cti.ve British conoepts. 

Mr. J.W.S. Brancker, an air1ine consultant, gavè it rather a concise 

p'hraseo1ogy ca clash between the -libera1ism of the 'hayes' and the 

,restr ictionism of the 1 have nots'» " Whatever the termino1ogy, i t was 

essen tïally a compromise ~nd a, 1abor ious one, and' despi te everything, 

13 it was uncertain which of the partners hàd -got the 'Upper hand. 
1 

The success of Bermuda l, to a large 'extent, alsO lied in the 
, _ ..... '----' 

fact that i t was nothing more th an a cornproIl,lise. Cooper described 

the essentials of ,the' compromise in the f6l1owing words: 

«The Unite.d States of America accepted' the international 
control 'of ~ares which' they werê mo!tt reluctant. to concede 
and paramete'rs 'within which the services could' be Qperatec;i; 
the Unite'd ~-ingdom, on the' other l;!.and, ab~ndoned predeter':'" . 
mination 'lf capac ity • Governments cou1d ,intervene arid 'seek 
discus$ion with, each other'" but tbèy c'ould ,not act unilater
ally witho~t consultation; this was, ,in fact~ the vital 

- element in the whole Agreement and' an e1ern~nt which has 
, stood ;thè test of time well. .14 " 

Spec-ifically, ,the. provisions on far.es and capacit;y contro+s were the' 

keys, t~ the c,ompromise. Thus, in dra~ting the agreement, cut 

throat competition was a vo.ided . 

~l) 
, .' 

The U. S ~ agreec;l' to permi t the f are!:! to be f ixed 
by a rate confe~ence métl:1od conducted rby, the . 
airlines through the Internationàl Air Transport 
Association O::ATA5 " subj~ct to review as it', 
related to·the,U .. S,. carriers by the CAB; , 

. ' 

(2) Ca'paci ty was,' to -be - regùlated or the principle 
,that the p~imary objective/ of each nation' s a1r
lines. s'hould be, the provision 'of capacity 'ad,equate 

.' .' 

, , 
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( 

to the traffic demands between the country of 
which such air car'rier was a national and thë 
countries of uftimate destination df the traffic, 
that is, third and fourth freedom trafl\c. Fifth 
rrèedom traffic }t1as to be al.lowed subject "to this 
generâl principle, and subject to tev.iew and 
negotiations if a nation thought, ~etroactively, 
that this freedom had been abused. lS .. 

5 

The Final Act of the Bermuda Conference defined certain prin-

ciples which werè to govern the 'operation of air services unGer the 

Agreement. Bas-ically these. principles were intended to regulate 

competition bètween the air transport services of the two countries. 

F,our standards were prescribed in the p;lnc~le~. These were 

regarded as th~ most important and when incorporated in an agreement, . , 

that agreement assumed,the claSsifièation of Bermuda type agreement. 
, ' 

, , . 
The author will, discuss these principle~ in accord~nce with the 

, ' 

interpretation of the original Çlrafters', of Bermuda 1 Agreemeht. 
~ r ; 

The fi~st st~ndard was cont~ined in'Paragraph 3 of the final 

16 ' " ~ 
~ct and provid~d: ,-

cThat the a·fr transport facilities availqble té the 
travelling public.shou1d bear a close relationship 
to the requfremen·ts of the public for such transport.» 

This clause ~as usuaLly explained as an obligation for the 

carriers to ope~te cat a reason~ble load factor., or not tO,operate 

at unnecessarily- ,low load factors on certain routes. merely for . 
, '17 

competitive advantage. It was not perrnitted to operate -an air 
- ' '18 

~rvice with'excessive capacity without economic juStification. 

Apparently, tO"operate at 65-70% of an 'aircraft capàèity was 

considered justifiable. 19 In other words ~he ~bove p~ragrap~Ood 
20 as an incéntiv~ to the parties to avoid ove~capacity. 

.' 

'. 
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The second and third standard provided: 

(paragraph 4) 
cThatlthere should be a fair and equal opportunity for 
the carriers of the two nations to operate on any route 
between their respective territories (as defined in the 
Agreement) covered by the Agreement and its annex.» 

(paragraph 5) 
cThat in the operation by the air carriers of either 
Governement of the trunk services described in the 
Annex to the Agreement, the interest of the air 
carriers of the other Govenment shall be taken into 
consideration.so as not to affect unduly the services 
which the latter provides on aIl or part of the same 
routes.» 

6 

While paragraph 4 pleaded for fair competition, paragraph 5 

refered to a certain control of competition in the sense that no 

carrier could strive for a monoply by means of purely destructive 

t
, 21 prac ~ces. 

compe~ition. 

In other words: cqmpetition but no cut throat 

«Fair and equal opportunity» meant that even though 

one designated air carrier might be weaker than the other, it was 

still entitled to an equal right to operate like the strong carrier 
, 22 

and was to be given every opportunity to perform its assigned role. 

An appeal process was provided in the Agreement, whereby the parties 

, CQuld apply to PleAO for an advisory opinion in order to determine 

whether certain practices were limiting fair and equal opportunity 

23 or were destructive unfair trade pr~ctices. 
, 

The fourth standardwas contained in paragraph 6 of the.Act 

and provided: 

CThat it ls the understanding of both Governments that 
services pravided by a' designated air carrier'under the 
Agreement and its Annex shall retain as their primary 
objective the provision of capacity adequate to the traf
fic demands between the country of which such air carrier 

, , 

1 



( 

is a national and the country of ultimate destina
tion of the traffic. Thé ri~ht to embark or dis
embark on such services international traff~c 
destined for and coming from third countries at a 
point or points on the rou'tes specified in the 
Annex to 'the Agreement shall be applied in accord
ance with the general principles of orderly develop
ment to which both Governments subscribe and shall be 
subject to the general principle that their capacity 
should be related: . 

Ca) to traffic requirements between the 
country of origin and the countries of 
destination; 

(b) to the requirements of~ough airline 
operation; and ~ 

(c) to the traffic requirements of the area 
through which the airline pa~ses after 
taking account of local and regional 
services ... 

7 

·This clau$e was apparently one of the ~ irnportan~ and at 

the same tirne the most controversial one. In the words of 

Mr'. G. Baker, the Chairman of the American delegation at Bermu~~, 

" 

. ... 24 
the clause was deliberately written as a «somewhat elastic stateme~t.» 

The primary objective was to provide air transport adequate for 

the traffic of the country of origin of the aircraft and the country 

of dest~nation of the traffic, i.e. the third and fourth freedom 
25 ' rights. The secondary trafflc consisted of fifth free'dom traffie 

. 26 
on. the specified route. 

The Finàl Act of the Bermuda Agreement made it very clear. that. 

the ~apacity for the carriage of fifth freedom ahould have a primary 
, 27 

affect on thi~d and fourth freedom traffic. But neither this 
r 

clause nor any other part of the Bermuda Agreement offered a 

fcoQcrete answ~r to the question of the quantity of fifth freedom 

/a~lowed in relation to the quantity of thlrd and fourth freedom •. 28 

'" .. 

~ i 
1 
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The l~beral and flexible provisions on capacity '~r~ con
f 

sidered ta be an outstanding feature of the Bermuda ~greemènt as 
\ 

'opposed ta' the rules on tariffs which left the rate making' ta 

the Conference machinery of IATA, whieh involved a quasi-

u~iversal priee control system. Since the Agreement was,&pplied 

between the U~ited States and the United,Kingdom, thi~ rneant in 
, ' 

practice, prièe control but virtually no capac~ty,control of 

29 international air transport between the two countries. The 

other outstanding feature was the liberal treatment of fifth 

~reedom traffic, which at the sarne time, provided for a desirable 
" 30 degree of governm~ntal flexibility. 

, \ 

B. The Bermuda 1: A Madel Agreement 
i 

The significance of the Bermuda Agreement in the world of air 

~ransport is not si~ply becausè it involved,an agreement between 

the two countries which were the ma'jo~ aviation countries, but 

because it «served a.g, the test case with whieh other bilateral 

31 arrangements could be compared». The influence of non aviation 

,consi~erations in'bi1ateral bargaininqs was not unu~ual.32 

After the conclusion o,f Bermuaa 1, ,the U .K. c;oncluded bilaterals 
, 

yith Turkey, France, Irelànd; Argentina, The Netheriands, and 

Norway which 'still refJected the tradtticnal ,British policy of thé 

pre-determination ,and eq1.lal division of'capacJty and limited fifth 
, " 

33, . " ' ~ , 
free~om rights. . The,U.S.A. whieh had concluded'very liberal agree-

, " ~,' " - .. , 
, " )) , 1 ~ • , 

'ments in the period between the Chicago and Bermuda Conferences, 
t, , 

concluded after 'the ,l~tter Conferencè Bermuda type agreements 

Fl:;ance on 27 March 1946 ~nd Be.lg,i~'· on .S 'A~.ril, 1.94,6'.1.
4 

. \ 

Wlith ' 

, , 

, 
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The British attitude l'ed' to, a meeting of aviation officiaIS 

from both countries in London in September 1946, where both 

parties issued a joint sta,t~ment in which they proclaimed 

Bermuda 1 as the model for- aIl ~ilateral air transport agreements 

ta be conc 1 uded by the two couptr ie s _ 35 The s ta temen t read i -

e [h] oth parties believe that in, regulating any new 
bila teral agreements wi th other- countries, they , ! 
should follow the basic principles agreed at Bermuda 1 

including part~cularly •••• the elimination of fdrmulae 
for the pre-determlnation of frequencies or capacity 
Qr of a~y a~bitrary division of air traffic between 
countries and or national airlines •• 36 

This ,joint support of the inte~national ~viation policy , . r \ - , 
principles represented-by Bermuda 1 was the basis_ of considerable 

strength for both countriep in ~heir subseque~t negotiations with 

other count~ies.37 A large number of other states also fo110wed 

suit in tpe years after 1946 by concluding Bermuda type, agreements. 

This was what the chief American delegate at the Conference had 

clearly pointed out in his statement: 

eWhat has been worked outher~ may weIl form the 
corner-stone upon which ether nations will work out 
their equ~lly difficult air transport probléms .,,.38 

The results of' this Agreement were not restricted to the 

mutual understanding petween sta~es, but brought impressive growth 

of world airline tràffic and the development of the world air 

transport ~ystem.39 

The conclusion of the Bermuda Agreement also raised high 

_ hopes of its being adopted as a basis for a broader pàttern leading 

to multilateral agree~ent. As noted by Sir- Henry self: 

',,+ 
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«It 1s impJrtant that there should be a general 
appreciat1~n of the significance of the ~ermuda 
Agreement 'for future in~ernational understanding 
in the field of a1r transport. It is not a que s'-

. tion of two countries coming to an understanding" 
which they think, would necessarily form a pattern 
for wider adoption. It would be idle, bowever, to 
pretend that the pre-Bérmuda position d1d not . 

, represent 4 a seemîngly irreconci1able and fundamen
tal difference of out-look ~etween two opposed 
schools of thought, cyrstallized in the respective, 
United States and United Kingdom policies. These 
schools of thought were deemed fundamental because 
the y represented, in broad, the standpoint of the 
Western and Eastern hemispheres. If the gap could 
be bridged, it would open up real possibilities for 
further and wider international discussions, which 
might weIl bear fruie for a more complete approach 
to the ultimate objective, viz, a mu1tilateral 
convention under the aegis of PICAO as the interna
tional authority set up by the nations .•..•...•..• » 

10 

Further attempts to find formaI multilateral agreement on 

commer.cial services, however, could not succeed. The Draft Mu1 ti-

lateral Agreement, called the 1947 Draft, submitted to the First 

Assembly of International Civil Aviation Organizatdon, and 1ater 

the Geneva Conference, were bath failures in reaching an agreement 

on a text of a multilateral agreement for the exchange of commercial 

traffic rights. One of the most oDvious' reasons was that the United 

stqtes and the United Kingdom had concluded the Bermuda Agreement, 
.. 

and being quite satisfied with its effects in practice, did not 

want a mu1tilateral agreement, less liberal than Bermuda to replace 

it. 

In so far as the United States wa9 concerned, it considered , , 
the Bermuda Agreement as a model for aIl its subsequent bilateral 

air' transport· agreements, ana had so used it, and «the çapacity 

formula was incorporated in sorne cases with minor changes not only 

J , . , 

\ 

1 
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in such agreements, but also, with the consent of the other 

40 parties, in many of the agreements previously made •. 

The situation in the United Kingdom was almost the same. 

It was noted that ewith only -relatively few excèptions, all 

United Kingdom bilateral air se~vices agreement entered into 

after the joint statement of 19 September 1946, were essentially 

41 of the Bermuda pattern •• 

In the ten yêars following 1946, mOpt of the major bilateral 

agreements were established, and the two Governmènts effectively 

spread the Bermuda principles through out the world. Owing to 

their~~egrity in pursuing principles, this èo~ination of 
, 

bilateral~sm with multilateralisrn was probably more effective than , ' 
,/ 

any muTtilateral intergovernmental system which might have been 
1 • 

devisêd in the mid-1940s. 
,/'/ 

II • THE BERMUDA AGREEMENT AND LATENT PROB:ç.EMS 

INTRODUCTION 

Over th~ years since 1946, there have occurred rnany changes 

in the whole structure of internat~onal air t~ansport. While the 
, ' 

-bas~c principles or Bermuda l'and related agreements generally 

p,revail~d oyer the -y~ars·, the· terms and concepts underwent altera

tions to maintain Bermuda 1 as a working document, to reflect the 

pressures in the 'international aviation environment. Difference 

:in inte+prétation werè applied becaus~ the terms had been drafted 

in very broad and vague langu~ge. Although sorne regions like 

. . 
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42 Latin America, Africa and Eastern Europe applied rigid regimes, .. 

the others adopted a selective approach, tending in sorne bilateral 

rèlations to a pre-determinist (i.e. of capacity) agreement. 

After World War II many countries had won their independence 

and established their own commercial infra,-struc'Aures and goals. 

This, of course, included airlines and they soon found- Bermuda 

type bilateral air agreements liabilities irt the achievement of 

their goals of fostering their own airline. It scon came to be 

realized that traffic rights were valuable to both countries 

involved in a bilateral. The initial criticism revolved around 

the provisions of the Bermuda Agreement. This part of the paper 

foeuses on the criticisms of the major pro~~ons of the Agree

ment; namely, the provisions on capacity control al0ng with those 

on tariffs and routes. Fin~:ül-y" the amendment of 1966 will be 

discussed in brief. 

A. Provisions on Capacity Control 

, 
Capacity determination has, sinee its inception, been the 

• 'major bone of contention between U.S. and U.K. It i8 not entirely 

because of' its importance, but also because of the contrQversy which 

surrounded it during and after 'the Bermuda Conferénce. 43 The 

Bermuda capàeity principles, ds a whole, approach the inte~national, 

air transport from a liberal point of view. The dominant feature 

of the Bermuda Agreement was the freedom given to airlines to operate 

services at the frequency and eapacity they considered- justified, 

provided that they cornplied with the' general principles set out in 
(.' 

, ' 

1 
1 

,1 
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the Agreement and which was subject ta an ex post facto review 

44 by governments. 

One of the controversial aSpects of capaqity 'principle hë\d 

been i ts vague drafting. This vague drafting in the capaclty 

clause stood practically on its own wi thoût any supplemental or 

45 -
corrective provis~ons and had been subject to differeilt' inter'" 

pretations and method of 'application. Ad~iani, while supporting 

t~is vag~eness, considered it a use fuI potential creating possibil

ities for protection as weIl as necessary arnount of freedoin.
46 

Some attributed this vague fr~ming of Bermuda principles to 1:;>e an 
-, 47 

act of '~isdorn, having 'a sound basiS (Df reasonablen~ss. 

Mr. S.G. Tip;ton, an ex-president of the Air Transport Associa-

tion o~ America, who was initially familiar with the ~istory of 

" 48 
air transport explained this issue in the ~ollowing words: 

. '. 
eWhen the Confer'ence between thé United Kingdom and 
the United States began in 1946, thé two Governments 
were aôoùt as far apart. as they. could get on tpi's 
particu~arly dif,ficul t subject. A compromise' was 
finally arrived at. The United ~ingdorn, -was 'required' 
to forego the rigid mathernatical formulas it had ' \. 
previously adhered to. Instead, capaoity was to 'be 
governed by stated general principles which recognized 
the interests f of both contending parties. 'AlI. of the 
services provided under' the ,agreement were ta 'bear a . 
olose rel'ationship to the _requirements of the publ·ic 
for such service.' Carriage of third-country traffic' 
was furt.her sanctioned by 'the adoption of the principles 
that in judging capacity the need~ of the through air-
line operator 'were to be recognized. , 

'Thus, the' draftsmen of this provision sougnt to 
prohibit the extremes of airline conduct which bot.h 
parties agrêed to regard as objectionab1e .• 

" 

, ' 

" 
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Professor Lissi tzyh, on the other hand, had taken a contrary 

view. He observed that the drafters were evidently more anxious 

ta a.chieve agreement in the period alloted for the Conference than 

49 they were to avoid aIl potentia1 controversy in the future. 

Whatever mày have been the intent behind, the adequacy of 

Bermuda clauses on capacity had been increasingly called into 

50 
question. They had been criticized for the general and cohtra-

1 

" dictory way in which they were couched, making them unsatisfactory 

from a 1egal point of view and resu1ting in little restrictions 

51 
o~ capacity or frequency. 

It is important to note that two different pOints of views 

concerning th~ interpretation of Bermuda princip1es were held by 

the -two contracting parties to the original Bermuda Agreement. The 

British considered that the Bermuda clauses were a guide to the 

ethica1 conduct of business or a gentlemen' s agreement. The British 

noted that during the original talks each side made concessions, 

. but thl=!Y 'ârgued that such concessions were no longer practical in ... 

'applic.â~ion and that the 100se wording describing these concessions, 

52 1eft too much room for broad interpretations. Many felt tha~ the 

United Stàtes had bent and twisted the vague terms cff the pact to 

the advantage and the benefit of the United States' carriers in 

internationa1)operations. 

One Ot<hé most important pr!-nciples of the Bermuda Agreement 
.' 

was the priilciple of fai~ and equa1 opportunity ... This principle 

had been interpreted in different ways. Wh~ther it meant fair 

opportunity to compete and operate or to share the market and th~ 

, , \ 

i 
; 

". 
l , 

1 
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opera tions . The United states interpretat~oJ)- w_a's ba-sed an the 

fact that there should be fair and equal opportunity for each 

designated carrier to operate and compete in the market. Bùt ~he 

-British at Bermuda wanted a 50-50~share of capacity ~n response 

to U.S.'s urirestricted operating rights. 

The second capacity issue was the market share.- The United 

S~ates had traditionally espoused the Bermuda system under which 

each carrier determined for itself the level of capacity ,it believed 

was warranted, subject only to ex post facto,review by the Govern-

ments. The United States soon faced the inc~easing criticism-of 

the Bermuda system by foreign governments whose pre-conceptions of 

competitive principles differed from that of the U.S. 

In relation to the carriage of fifth freedom traff1c, sectiQn 6 

of the Final Act made it clear that the capacity for the carriage 

of fifth freedom traffic should have a primary effect on third and 

fQurth freedom traff'ic. ,However, aS' mentioned earlier, the' Agree-

ment did not offer a concrete answer to the question df the quantity 

of fifth freedom allowed in relations t9 the quantity of third and 

fourth freedom. Thus the grant of fifth freedom, in regulatrng 

bilateral agreements, depended •... on airlines privately agreeing to 

live and let live under bilateral agreeme~ts worded in a way which 
, 53 was int.entionally self contradictory and general. 

It would be necessary now to briefly touch upon the sixth 

freedoœ traffic associated with the capacity determlnatl0n. Sixth 

freedom traffi~ refers to ctraffic between two foreiqn countries 

via the country of the airline carrying that traffic». Howeve~, 

the term sixth freedom can be a confu3ing one because sorne -authori tles, 

,/ 
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, .' . . 54 
"notably Sir "Ge9rge CrJ.bb~tt" cc:t~l càbotage. tp.e ~sïXth fre'edom:.. ' 

J , 1· ••• 

~ Furthermore, sixth freedom' ha's', beçorrie a, dirty word- in :the 'rexic~n -
,_ f • " • .' ' .' ,0 ,.' 

of >Amerl.can civil &viatior:l 'whe're lt 19 claimed. tbàt "thi·s· traf:fic .. 
... li. ~ .. ,ç •• • ~ ". 

i5 part of' f1.f~h.fre"~dom" ',It .ts also n"ot p~rtic\11priy wel~"likéd 
~ , • . ' • • 1 • 

• ".. t .. .' ~ , .. 

by sbroe of 'l:.hè slIlall. countrie,5 who greatly profi,t from suoh 

:. 'tl!aff1'C. 55 ~ claiztt that' ~ach 's"~xth fr~edoJIl' fl;lg.l1~ i,~, ,in. fact, 
- ,. . ~ .' 

. ,:.a 'fdu:t=th freedom fÎight when' ~omiI)g !Ilio theit ,hom-eland a~d' a 
~ ....JI .. " , ..... ... ~ .. 

tb.:(rd· freedom fii9'ht ~tien ·'leé\ving'. . 
o ' # 4 ,. " 

... .." ~ .." ~ II' • .. • , t' 

. ~lthough' sl}ttrh ,freedom. t:r;:af:~C d,td not consti::tute. an important 

perce~tage of' aIl' t~afiic .car~ied by :the'l~r~e countries~. But, in 
... i# ' • ' • , 

'_the'case of smaller c~tir.l~i-es~""suçh'as Be1g'.lum and'The'Netherlands, 
'\ .. . ... ~ .. . .. . . . , 

... '. . 
with important ai~line~, tfii~'t~afric ioomed'large, since they 

.. J "- • • ~ '" " • ,. , 

,.. • 1 .. .. • ~ 

",' . clearly couJ..d nbt éxist' pn 1rh~. tr'ai,fiC génerat~d în, their own 

. cO\lntry or even 

. " :own' CQU~ try 'and 
"," .... .. 

, " 

l;>étween' ,the ir 
, , 

on -fifth,fr:,.eedont t~a:efic géner~teQ. 

t~ê 'p. S: 5,6,' . 

" ......... - • ., .. '" h .$ .. ~. .. 

".', This prpblem ,had êvol.ved essenti'a,lly 
~ ~ t .." .., 1 .. 

becàuse . of, t,he deliberately 
_ • • , • tIl • 

. : ", . y~èJu~ .q:,rat:t.j.ng of th~ ".Bermuda, prin$=iples which tl:le autho~ c(;>nsiders _ 
. . 

'as "t~~ ';lnd~rlY:in~ caU's~., ~Hôw~ver; it - .ts, now' tr~ry clear the faul ts ' ' 
. , 

oi.the.Ber:mu'da prÛt,CiPl.es dç not.lie- i'n .wt:at:.tney say but I:ather. in 

what they ~o not ~a~~' 

B; Other Provisions' " 

. . -Tne Bérmuda. Agreement '\o?as the first a9~ee~~nt - in whi~h :an 
:' .- . .' '. " . , . 5'7 

.ù.nÇie~t~ing was made ~~t'h respect to rates and fal:e's., A rate-, 
. .. ., - ' 

making system was es~ablished by P~rt-ÏI' of. the Annex to the 

. Bermuda Agreement: 

o ... ' _ 

1 

f 

.1 

1 

1 
1 , .' 
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«under which rates are' set,withih IATA (the 
Internatio~al Air Transport/AssociatIOn) and 
approv.ed by governments before going in~o effect. 
In a situation where IATA fai1s to ,agree on a 

17 

, rate, or one of the two gGlverrùnents fails to' . 
approve a rate set by IATA, the èoritracting 'parties 
themse1ves must'negotiate. ,If the y fail to'reach 
an ag~eement On a rate proposed by e~ther carrier, 
this proposed raee goes into effect pending an 
advisory opinion from ICAO ('the Inter~atil.onal Civil 
Aviati~n organization) .• 58 

, \ 

. ' 

( 

As noted ear1fer, it was this rate-~aking scheme by the 

United Stat'es, coupled with 'abandonment by' .the Unite~ Kingdom of , , 

.its insistence on pre-d~termination, Whi;h constit~ted the 

'Bermuda compromise. 

It is . fortul'late 'that very few bilateral air transport agree,-

ments had ,made the use of rATA' s ,Traffic çonferences cornpu1s0I'y. 

Usua1Ly recou'rse' te IATA rate-making m'achinery was opti0nal. 

Bil~terai agreements provided for alternate rate-making pro-
, , 

,cedures in the event of a breakdown of tihe IATA machine,ry, non 
, -, , 

,ava'11ab'lli ty of the I1\achiJlery or governmental disapproval of 
• \ 1 • 1 

rATA tariffs. 'This rnlght not 'have' been of paramount importance 
\" , r' 

in the early days of post-Ber~uda l bilaterals, wh en IATA w~s' 
, . 

genera1ly a~le to ,agree Ori, wor1dwiae fares al1d r~tes, acceptable 

t'a a majority of governménta1' authorities. It did, however, 

become importan~ -in the '60s and "70s, when IATA became inareas-

ing1y unab1e to agree on tariffs interna11y and ta convince 

governmenta1 authorities of the validity of the tariffs which it 

59 did adopte 

In the '60s, rATA's main problern was to cope with non-IATA 

charter competition. While 'in the '70s, the probleml? were the 

-1 
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fuel crises (shortagè and price ihcreases). In 1976, as 
! 

~ad alre~dy been the case for sorne years, competition ,from 
" _ f • 

charter c'arriers was 'such that no airline was, t9-king ~ny notice, 

60 of the IATA rates. The rATA fare system was found to be'undu1y 

complex, not, easi1y comprehended by consumers, and led to 
1 

" " 61 
misapplication of farel. 

The British which had long suppor,ted the IAtA framework, 

started co~plaining that the provisions covering the establish-
1 

62 ment of tariffs for air carriage pad, proved unworkable. 

Slnce either party could act unilatera11y on tariffs, questions 
" ' 

, 63 
often arose as to whatltariffs were app~icable. The British , ' 

complained that the Civil Aeronautics B'oard ('CAB), whicb was 
. 

charged with rate reviews in the Upited States, had caused 

chaos and confusion .amonq the airllnes and' public by too of.ten 

rejecting fare prpposals just befora they were schedu'led to 
, 64 

take effect. 

Finally, a brief word conder?ing the treatment of routes 

under the Bermuda Agreement. Routes to be sèrviced b~ the air 

carriers of the ,United Kingdom and the United States were clearly 
~- '. 

defined in Section III of the Annex to the Agr~ement. ,The 

designated air carriers were granted the- freedom to use definite 
, -

routes and,airports which were expressly named in the above 
, " 

'i d .-' 65 ment one sectl.on. The pOint(s) of departure, all'intermediate 

pOint(s), the destination in the territory of 'the authorizing 

states and the pQint (s) to he served' on the route beyond the 

grantor st~te ~ere set out and aIl the traffic rights along th~_ 
y '66 

routes between two contracting parties were to he negotiated~, , 

, :} 
'1i 
'f , , 
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It is worthwhile noting that while the routes'specified 
, ' ' 1 

for the United Kingdom contained only seven main combinations, 
j 

" 
the' rbutes, sp~cified for'''the United' States contained thirteèn 

ma~n comb,1nqtions. 

Un-der the Bermuda Agreement, for the firs't time in the 

history of'the United States, foreign air carriers were granted 

fixed routes across the 'c.ountrY: 

cAmong the routes named for use by Great Britain were 
those under which British air c-arr~ers coilld fly from 
London to New York, then to San Francisco, and then 
via Honolulu, Midway, Wake"Guam o~ Mqni~a to Singapore 
o;r Hong Kong. , Routes were also specifted along which 
a British carrier might fly'from ~ondon or Scotland to 
New York, and then either to New Orleans' and on t'o 
Mexico City, or to Cuba and thence yia, Jamaica ,or 
Panamà to'Columbia, Ecuador, Pe~u and Chile. Recipro
cally, the United States carr1er~ could fly trarsatlant;ic 
services to London or Scotland, and thence to Hol~and, 
Germany, Scandinavia and, Russia, or t~ Belgi~, central 
Europe, the Near East and on,t~ Indla; alsb across the 

'Pac.:!.fi'c· via Honolulu to Hong Kong, China aqd India, or 
to Singapore and then to the Netherlands East Indies. 
At each named point in United States territory', Br~tish 
air qarriers could pick up o~ discharga traffic from or 
tô îts own territory or'third -countries; ,and'reciproçally, 
at each na~ed point 'in British territory, American carriers 
'could discharg~ or pick up international.traffic. A 
British carrier could' pick up transpacific traffic in New 
York, and returning could pick up transatlantic traffic at 
San Francisco'or New York. On other routes a,British 
carrier,at New York cou Id, pick up traffic for Cuba and 
South ~e;rica or for'Mexico via New Orleans. Foreign air 
carrie;r's could competè indirectly wi th internaI American 
transport opera't'ions; 'and so, of course, could American 
carriers compete with British carriers on British routes 
'~rom,England to and f~om Europe and'other points. In 
o~her words, air transpor~ was now a business in which a 
foreign commondity wàs sold in the local market in com
pet'ition with domestic sellers and without the protection 
of à tariff ... 67 

H?wever, since the Bermuda plan provided for specif,iç definite 

international rou~es and,airports and where the trading priveleges 
. ' 68 were valid with~n these specifie designations, the small 
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countries felt compelled to resort to capacity and frequency 

limitations in their negotiations with big countrfes. Route 

controls were not available to them under the Bermuda scheme, 

because in aIl goodness they had one or two cities worth the 

match of international air traffic. 69-

c. The Bermuda Amendment of 1966 

olt was in 1966 that the two Bermuda partners revised the 

agreement in order to amend the routes. According to this 

revision, the fifth freedorn rights were greatly expanded largèly 

to the benefit of the United States. 70 The British ca'rriers 

'were given fifth freedom rights between points on the pacifie 

ocean, and in return, the U.S. carriers were allowed to carry 

passengers between London and the continent. 7l British Airways 

eventually gave up the newly awarded pacifie routes when efforts 

to develap business there failed. Pan ~erican Airlines (Pan ~) 

and Trans· Warld AirLines' (TWA,), on the other hand, profited from 

carrying a la~ge number of passengers betwe~n London and èitles 
, ., 72 

such as Frankfurt~ Paris, and Amsterdam. 

The O.S •. Depattment of State claimed that the 'amendment 

«represen~eo the most far reaching review .•.• that the two' govern-
, - ( "'." 

ments have undertaken since that a'g+eeme~t was originall~'" sïgned', ]3 

no mention was, however, made·-of the capacity disequil,li~rim».' 

Moreover, the United States' goal of maintaining only limited . . 
government interven.tion in carriers 'decisi,on was also carried. 

. , 
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The 'British soon feit distürbed, by' the 1966 Amendment 
, 74 .~ 

to Bermucfa 1. Tney not on1y re'a,liied that, the operation 

was not to their advantage, but the concept of. limited govern~ 

ment intervention'was also in strict conflict ~o,thèir 1ater 

position. 75 , . 
T~e British complained·that the United States 

received can abso1ute bonanza» whil~ British cbenefits ln' the 
" ' -'. 

Pacifie hav.e disappèared»:.76 .This ~endmel1t, .was la ter consider-

ed to be one df the main constituents of British c~mplaints 
, 

forcing the Bermuda 2 negotiations. 

'III. INTERNATIONAL AVIATION POL!CY: EVO~UTIO~ AND CRISES' 

• 
INTRODUCTIQ~ 

For three ,decades international air transport relations 

bétween the countries haye been governed and regu1ated by a 
, , 

,vast nuritber of b,i1a-teral air ~ransport agreements. Many of ' 

... ' "these relatio!,!s. have b~el! conducted accord'ing to the 'Ber~ud'a " 

princil?les. For quite sometime.s 'the only signific'ant, 'vqr~atibrt, . 
, '. 

" between bi1atera1s 1ay in' tl)-e approach to C'apacity control, 
, , ' 

'77 ' ' 
«CjloUb1e 'designât.ion» was a thing of the future ~ I~ the field 

• l ' 

- ·of tariff t:lauses , as previous1y observed;' most· bilaterals. 
~ .. ~ • J 

,stayed more f~i t'hfu1 to the Be~muda 1 principle' and ',delegated 

the éieterminat,i'ot:l pf tariff's to the 'çarriers involved,subject 

'to prior, governmental appro':'al. A majority of 'pi1atera1 agree':' 

ments ,s.t~pu1at~d that in doing this the carriers, might ùse or: 
. 

coti1d use ewhenever possible» the rate-making mac~inery of 

International Air Transport Association (I~TA). Post Bermuda, 

" 

, 1 

1 , 
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agreements also showed a gra~ual disappearance of inter- • 
, 

mediate points, and of fifth freedom routes and a g'radual 
, 78 

appe~rance of alI-cargo route~. 

Fundamental changes, impacting the international aviation 

industry, were brought about with the advent of ·traffic increase, 
. , 

the emergence of n~w markets and'âirlines, charter flight~, 

i,ntroducti-on' of jet aircraft, etc'. These 'changes wère in sharp 
\ J,,, 

contra st with the conditions of international air tr~nsport in 

1946. Other problems suc~ as «noise abafement and other 

" environnténtal issues, curfews a'nd airport charges and security., 

unknown in '1946, were steaail,Y' imposing restrictions on schedul-' 

ing and operational liberties •• 79 These c~anges coupled with 

other factors like tne growth of nationalized industries in 

U.R." the econornic strength,of West Germany ~nd Japan, the 

èrnergence of the Ar~b countries wi th thei~ oil resources, and: 
, , , ' 

, 
,_an expansi'on of the çonsumer market', aIl bôre on the quest~on 

. of whether the Bermuda principle'were still, appropria te to'meet 
"} , , ,~ , -' ,8"0 

the needs of in~ernà~10nal air transport. , , . 

In aIl faitness, 'it shauld be recogniz,~d that the Bermuda' 

l?rinciplê~ ~id not ~,always f~t, when they were to apply ·to 
, '. 

o:ircumstarices tha't d.i~fered largely fr;orn those for whic'h they 

were èrig~~àily interidèd. It may be further realized that' , 

, Be~rn~da 'princ±~le~: w~re to' à >lclrg~'extent ~ritten to ëover the 
t:) "", ' 

U. S. and .. U,. K ~ compet--i tion or the Nortl;l ~tlantic run. This meant 
, - , 

tha,t they' were ârawn up to regulate ~ heavy traffic bètween two 
1 

'countr.1es, each of whi~h was 'eith~r the starting point or the

terminal point. 

" ......... 
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U1timate1y, a11·these factors haà combined to render the 

1946 Bermuda Agreerneht an anachroniSrn in the 19705. Next, 

the major factors will be' examined in deta~l by beginnil1g ,with 

the substitution of jet aircraft fo~ propeller driven pla,ne~ 
, 

which dramatically,increased capacity' on the North Atlantic. 

A. The In~roduction of Jet Aircraf~ 

Th~ most signifi~ànt factor to the massive growth of 

capacity was the introduction of jet aircraft in the late 19505. 

Prior to the substitutio,n of the jet, air carriers had relied 

on aircraftr such as Douglas DC-7', which had a seating capacity 

of 89 coach passengers. In contrast, the Boeihg 707 could carry 
, , 81 

160 coach passengers across the Atlantic. In 1969, the f~rst 
. ' 

~ide-bodied, jet was introduced into Nqrth Atlantic service, 

which ha,d by March 1977 incre'ased ,the' 'Anleriçan 'c'arrlers seats to 

232.5, three times t.he .1959' average. 82 

The h1story and development of je~,alrcraft as tr~nsport 

·vehic1es may, however, be retraced to the' beginnlng of. thè 1950s 1 

when work on the developm~nt of turbine powered transport aero

p~ane,s ~as .concentrated ,almost entlrely iil Britian becausE1 of 

ra conseious attempt by this country to 1eap frog irito a leading , 

position as a 'producer of ~iVil aircraft. 83 The real competition 

between the manuFaeturing states started in the mid '50,s to 
J • 

pr~~uce a ,new'product of superior characterist~cs. In the 

ear1y 1960B severai types of jet airera ft were in~roduced and 
.... ' 

«the majo,r a1:1:1~nes vere faëed with the need to replace tjte 
,/ 
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whole of their existing fleets with jet aircraft. This had 

been one qf the bâsic reasons why the transition to jets had 

been accompanied by a 'general problem of excess capacity 
, 84 

throughout the industry. 

While there is no doubt that the jet age brought great . 

comfort to passengers, the concern on économie front was not 
; 

that alluring. To this ef:fe~t, L. L. poty, a legal expert, 

asserted that a complete redrafting of the existing bilat

erals air pacts, wirh-in a year, would' be re,quired. 85 This 

was undoubtedly an exaggeration Qut was indicative of sorne of· 

the fears inspired by the jets. 

'In- this cortnect-ion, i t may be pointed out that Ïears were 

caused fir·st because the jets were not suitable for shorter 

~ops and thus the need to abandon certain routes to lo~al 

carriers. Equ~lly fearful wa~ the effect on sma~ler national 

carriers whic'h wet:e nct able to rnake the làrge -investments 

required' for the expens'i ve jets', res~ ting in the abandoning of 

t~ans-oceanic rights which thèy had poss~ssed. AIso, it raised 

the question of change of aircraft, wn~ch had be~n strongly 

resisted by the governrnents. 

The following French comment indicates the foreign eoncern 

about change of aircraft in the jet age: 

«Operat~ons with large jet aircra~t will calI for 
the long-haul stops to be few and far between ser
ving the main continental gateways. One idea advo
cated for sorne tirne now is for traffic to be taken 
from there on to its various destinations in smaller 
aireraft; the expression 'change of gauge' means 
just that. But what is to de termine the capacity 
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offered by those regional service aircraft? 
Aceording to the Anglo-Amë~ican Agreement, it 
i5 'the' traffie traveling in the larger aircraft 
normally requiri~g to be carried onward'; and 
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the smaller aireraft 'will operate only in con
nectfon wi th the larger. 1 Thus if, on a New York
London-Zurieh-Athens-Beirut airline, the long-haul 
aireraft stops only at London and Beirut, passen
gers goinq from New York te Zurich or Athens will 
have t'o be taken from London onward in an aircraft 
which: 

(a) offers capacity in relation to 5ueh American 
Third Freedom traffic; 

(b) operates only in conneètion with the long
haul flight. .86 

B. Charter Operations 

From the beginning of the 19605, as jet aircraft were 

introduçed on a large scale t charter transportation grew to 

~ represent a signifieant proportion of total traffic. In 1961, 

for instance, internat~onal charter flight aerOS5 the North 

Atlantic carried less than 204,000 passeng~rs. Ten years later, 

87 -this number had increased to 1.9 million passengers. 

This increase in charter operation had unquestionably 
, ' 

eroded scheduled traffic rights and brought substantial effects 

on the industry as a_ whole. In an environmènt where there was 

little basic change in the nature of scheduled service regula-

tion, charter policy provided, from early 196Ds onwards, a 

sensitive barometer of international policy evolution. 

It is significant ta note that there was no reference in 

the original Bermuda Agreement te charters. This omission 

persisted throughout aIl subsequent Bermuda-type bilaterals. 
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In fact, the first major _bilateral ~greeme~t to cover both 

the scheduled and charter services was the Bermuda II 

Agreement. SS 

, , 

During the mid '60s onwards, the scheduled flag carriers 

began complaining of the inroads which cheap and unregulated 

,charter services wete making on their potential traffic and 

,profits and campaigned for stricter controls. On the other 

hand, the pub~ic, var~ous consumer ,groups and the tourist 

lndust~y were pres~ing for sorne deregulation of the ,scneduled 

Sèction and fo~ even'greater freedom for non-scheduled operators, 

50 that aIl travel1ers cou1d readily enjoy the cheaper rares 

which the latter had made possib1e.~9 

In the early 1960s, the CAB ~ad promulgated a series of 

regulations easing the-number of restr~ctions that had formeriy 

limited charter carriers. The ,inevitable result was a further 

increase in total capacity. In 1963, the CAB authorized the 

granting of charters-on1y air service' to foreign air carriers, 

thus opening the transatlantic market to an additional number 

90 of new entrants. The 1970s also saw a significant expansion 

of the nurnber of charter services. During 1975 the CAB relaxed 

h 
,,91 

t e requ1rement to travel group charters ('TGCs). As a resu1t 

92 TGC fillings for 1975 tripled over the previous year. 

It must be noted that as the ecarromic fortunes of bath 

scheduled and non-scheduled carriers warsened in 1970 and, 197~, 

and more particularly after the fuel crises of 1973, the 

pressures on the regulatory system increased. Ta mitigate 'the' 

effects of the deteriorating economic fortunes of the in1ustry, 
l ' 

! ., 
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governments and airlines took a series of unconnected 

decisions which- collectively changed the regulatory framework. 

Because these various decisions were often contradictory 

no clear direction of change emerged. Instead one can discern 

in the various regulatory developments which took place between 

,1973 and 1977. Ce~tain trends were: fïrst, the distinction 

between scheduled and non~scheduled services became increasingly 

'blurred and difficult to maintain. 93 Economist Jesse J. Friedman, 

in a 1976 study of capacity on the North Atlantic, warned that 

control of scheduled capacity without concomitant control of 

charter capacity would cause excess charter capacity and undermine 

94 the effectiveness of scheduled capacity control. Secondly, there 

was a trend towards introducing greater regulation of international 

non-scheduled servièes both b~ringing thèm within' bilateral 

air service agreements and by controlling cha~ter f~res. Finally, 

a number of governmènts manifested a growing ~fotectionism 

towards their, scheduled,carriers a~d attempted to protect them 

not only ?gainst the impact of charter competition but also 

9S against competit~on from other scheduled airlines. , 

c. Growing Trends Towards Restrictionism 

The grow1ng trend towards restrittioq1sm ( by various .countries 

followed by capacity reduction ~greements have greatly' acted to 

undermin~ the vitality and autho~ity of Ber~uda's'capacity 

principles. An analy~is of this tendency must begin by observing 

that the Bermuda capacity clauses themselves served as precedents 
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for restricting the traffic. 96 These problems had arisen 

between many governments seeking to protect national airlines 

through renego~iations or by favourable interpretafion of 

Bermuda principles. For instance, ~assenbergh had made the 

point that: 

< Cs] inée it was stil,! regarded as more or less a 
question Gf 'boni mores' not to go any further than 
the Bermuda, restrictions, the vast majority of bilat
eral aviation agreements.were of the Bermuda type, 
although in practice more far-reaching restrictions 
were often ~' force. Thus the number of route 
res-trictions and frequency limitations was legion, 
and there w re rnany 'no local traffic' sections, i.e. 
sections on which certain airlines were not allowed 
to embark local traffic.~97 

The restrictions by the governments may take any forma 

" 

They rnay allow limited mumber of foreign airlines to operate into 

their territory, limit the granting of routes/number of frequen-' 

cies, restrict the number of passengers, cargo or may exercise 

, restriction on the operation of charter flying, etc. 98 
"-:-

The freedom of the air propdsed-by the United States under 

the Bermuda principles was a special kind of freedom, which had 

been interpreted by the weak nations as the freedom of the 

str~nger and hence was felt the need for-a protective posture. 

Furthermore, th~ Bermuda type of agreement was considered weIl 

suited to states of relatively equal_bargaininq strength, and 0 

poorly su~ted te states which were inherently unequal in 

bargaining strength. This was because: 

«(T]he 20 percent air tr:affic avallable fo~ competi
tive capture under a normal Bermuda went to the . 
stronger airline. For this reason, many of the smaller 
states had preferred tlghter economic airline regulation 
by the respective governments.~99 , 

• 

., 
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The following obser(ation made by Gardi, is noteworthy 

in conl:iidering this aspect of inequality between States!": • 

c ••• States have tried to safeguard the lnterests 
of their own carriers and, at the same time foster 
development of scheduled. interna tional air services 
for the public transport of passengers, mail and 
cargo. In view of the complexi ty of the se bilateral 
controls, it would be difficult to assess what 
restrictive effects capacity controls have had 
on development of scheduled servioes. In an ideàl 
world perhaps these controls would not need to 100 
exist, but then we do not live in an ideal world." 

The above observation clearly suggests a vicious pattern towards 

restrictionism in international civil aviation. This pattern 

had grown progressively over ~he years sinee 1946 and had in 

turn been responsible to .Lear the very threads o'f Bermuda Plan. 

Means of application of these restrictions are ta be found in 

secret letters or notes between the aviation services of the 

countries. lOI 

It must be ,clearly pointed out that pre-determination schemes 

had been vigorously resisted by the u.s. 102 The European States, 

on the contrary, began to stress. the cequality'of opportunity» 

when they recognized the United States' total antagonism" towards 

pre-c:1etermination, and the Europeans interpreted this equality 

to mean reciprocity in routes on a route-for-route basis and 

reciprocity in traffic centers served."l0-3 

However, the dramatic phase began in 1970-1975 when the 

scheduled carriers in particular wen t through a prolonged per iod 

of crises and their opposition ta capacity control underwent a 

change. As indica ted, the cornerstone of the u. S. av ia tian 

'. 
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policy was to restrict any c~paci ty control. Yet by 1971, 

the CAB recognized the importan~;e of capacity controls as a 

way out of the financia1 difficul ties confronting the sche-

duled carriers. 

The CAB agreed in March 1971 to allow interline discuSsions 

on capacity control and in August 1971 it authorized an agree-
, 

ment reducing frequencies and capacity on four U.S. trans-

continental routes. The New York to Puerto Rico route was 

added in 1972. Subsequently the CAB agreed with the Civil 

Aviation Authority in Britian to a cut in capacity of 20% 

between November l, 1974 and April l, 1975. 104 These capacity 

105 restriction agreements between U.S. and U.K. wer~ supported 

to chelp provide the public with optimum service in the f-ace 

, of the con"striants imposed by the international fuel situation. 106 

- Similar capacity control agreements were concluded between 

other states that had Bermuda type bi-lateral air services agree-

ments whlch, in theory, precluded capaci ty regulation. Where 

the bilateral' air services agreements were of the pre-determinist 

type, cap~ity control was i.n any case being ex~rcised by the 
" 

airlines. But increasingly, governments became further involved , 

in protecting their scheduled car~iers. 107 

An attempted agreement in 1976, however, failed to mater-

ialize between U. S. and U.K. The British had l10tified Trans 

World and National Airlines that they would be unable to provide 

,the amount of North Atlantic fréquencies during the winter 

season that the airlines had desired to operate. The CAB viewed 
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this notification as a violation of Bermuda 1 reqùiring 

108 cappropriate retialiatory response». The British finally 

accepted the originally proposed winter schedules. 

The ~wo U.S. flag carriers also adopted a capacity pact. 

Pap Arnerican Airways and Trans World Airlines agreed to dis

continue head-to-head competition on most of their North Atlantic 

routes due to the massive operating losses that· they had been 

experiencing during 1974. They implemented an agreement whereby 

Pan Arnerican would, inter alia, suspend service between the 

109 United States and France, Austria, Portugal, Spain, and 

Casablanca. In return Trans World agreed to refrain from trans 

atlantic service between the United States.and Germany and to ~ 

suspend through plan service between Washington D.C. and London. 

The CAB approved the agreement in January 1975 for a period of 

two years .110 

Another form of protectionism could be seen in the attempts 

by a number of governments to obtain a more equal share of the 

total traffic in particular markets for their own carriers. In 

attempting to restore Pan Am and TWA to profitability, as 

discussed above, CAB began to pressure a number of Europea~ and 

other governments on the grounds that the la.tter airlines' w.ere 

.capturing significantly more than 50% of the tra.ffic on routes 

to the United States even though American citizens generated over 
. III 

half the traffic. In this case the U.K. was not subject to 

such pressure from the CAB because the British flag carriers 
-

share·of traffic between the U.K. and U.S.A. was less·than 40%. 

" 
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Nonetheless, this time the CAB found itself on the defensive, 

because a number of governments decided to renegotiate exist7 

ing Bermuda-type bilaterals in order to introduce sorne capacity 

controls and obtain a more equal share of traffic for their 

own carriers. 112 

D. Structural and Other Problems 

The demi se of Bermuda àgreement, with stro~st foundations, 

waS not~hê out~ome of only evolutionaty forces but there were 

so many other factors which all joined gave a cumulative efféct. 

The discussion bf other problems should start with what might 

be called the structural problems. 

(a) Proliferation of National Airlines 

As long as there, were only a handful of international 

carriers serving rout~, Bermuda principles were held in 

high estee~. The Ga~rier~ with equipment and financ1al 

resources compe1::ed openly for the àvallable passengers 

and remained eC0I?-0mically viable b.ecause passengers were 

not di v~ded in S'O many directions. 

The statement that «proliferation of airlines creates 
" - 113 

aifficulties»,is an understatement. The statement, 

however, hints at the r~ty that the proliferation of 

airlines' i5 a wholly unavoidab1e process. This is because: 

cThere are Many rea50ns why the requirement of 
a 'National Airline' i5 50 strongly felt 'through
out the world.' Prestige and p~itical communica
tion are perhaps' the mQst obv1ous. But there has 

l 
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also been the strategic consideration that 
aircra!t av~ilable,to carry civilians in 
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time of peace are also available to carry 
military equipment and personnel in time of 
war. Furthermore, while it may be possible 
for'a cquntry to get cheapèr services by 
leavinq them to the airlines o~ otber coun
tries to operate, - no country cà~es te fe'el 
entirely dependent on another for the trans
port of people and goods across its boun
daries, esp~cially when chis dependence repre
s~n~s a permanent drain on foreign exchange 
resources. Some countries go 50 far as to 
regard air traffic to and from the~r country 
as a sort of national property •• 114 

The number of airli~es today almost equals to the total 

number of st~tes as Dr. Wassenb~rgh 'calls it a èpurely 

115 international approach~. 

,Once the internationai aviation industry expanded 

to 1nclude a flag carrier for virtually every nation,' 

competition became so heavy that abuses of Bermuda began 

to occur. 

The abuses were nev~r contemplated when the Bermuda 

agreement was written. Notorious abuses were those invol

ving fifth and sixth freedom rights. 116 

(b) Pooling Arrangements 

Pooling agreements among West European countries have .. 
been in existence since Bermuda l was signed. In 1951, 

fifteen pooling agreements took place among nine airlines,117 
~ , , 

but by 1954, they had progressively been spread accounting 

for 56 different route sectors. 118 

One of, the difficult problems in talking about pools 

is to define just what an airline pooling agreement entails. 



1 
{ 

1 
i' 
l, 

" 

, ' 

l 

Y 

t 
f, , 
l 
J 

, 

t.: 

( 

_'~~ 'i ~~.., "1'.l'I~~""',.""',,,,,, .... ,P ... **JIi""". ___ .... __ ... __ 4 ••• '''''''''-., ••• 

34 

«The Economies of European Air Transport»,by Stephen 

Wheatcraft,ll9 and «The Law of International Ai~ 'Trans

por~» by Bin Cheng,120 conta in relatively extensiv~ 

discus.sion on this subject. These writers conàider 

that the essential elements of a pool are:' . 

1. Agreements between the airline parties' 
upon the capacity each i8 to operate;, 

2. agreement upon the diVision of revenues 
(and in some cas~s expen,ses) .-

The rationale of a pooling agreement is stated to be 

one of the followi,ng.: 

1. To avoid excess capaoitYi 
2. to limit competition; 
3. to reduce costs by improved utili?ation.of 

aircraft; 
4. to pr9vide an improved spread of services 

throughout the hours of the day; , . 
5. to buy freedom on routes whièh would other

wise have been restricted by government 
action. 

Aceording to the o.s. viewpoint, the dangers 9f no. 5 

far ,outweigh any banefits that might be achieved br items 

1 through 4. Historically, the u.s. has 'aLways frowned on 
, - ~ 

pooling agrèements. The U.S. pOlicy on international 

airline pooling reads: 

«The United States .•.•.. Pooling proposaIs' 
should be disapproved unless there is clear
and convincing evidence that the pool would 
achieve significant u.s. policy<obj~ctiyes. 
and ~ore competitive alternatives are not 
availaole. Strict, reporting and tariff 
condLtions must be integral tQ such agree-

, ments to a~sure, that ·they are ,not cqntrary 
'to th~ pu,bliC interest.»12l , ' 

Professor Bin ~heng considers'that cpooling xeintroduces 

capacity determination, where'the bilateral agreement' 

- 1 

.-
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provide·s none, th170ugh a back -door on a ,non -govern-. 

mental but iI'lterline basis». Howeyer, ,William Jc;>rd{in 
• ' 1 

believes that airline pooling arrangements ,would 'i~crease .-

the duration of aircraft replacement cycles 'and would· 
j ", 122 

cause the abandonment of 'service and quality rivalry. 

I~ has also been suggested that cooperati~n among natio~s 

with respect to airline traffic enc~urages·the breaking .. 
down of other political barriers as-well. 

In the final analysis, however, the dis~dvantage 
. 
of doing 50 are even greater in theairl~ne industry such 

as di5charged' employees no longer work~ng, supplies of 

resourees no longer needed by the airlines and aircr~ft 
, . 

, 123' 
manufacturers being put out of business. The indul-

genc~ ~n the pooling arrang~ment eventually under~ined th~ 

,netw9rk of Bermuda-type ,agreements as they were contrary . . -

ta the principles 9rig±nal~y understood by the parties. 

(c) -CAB Economié Regulations, Part 213 

As ,mentioned earlier, the restrictive measures were 

even taken by the U.S.A. 'itself. In an ~ffort to improve 

the economie viability Q~ the U.S. flag carr±ers·whose 

share of international traffïc had'been worsening, t~e 

'CAB ~nacted Part 2i3'of the Eèonom1c Regulations in June 

1970.1~4 ~art 213 "empower~d the CAB to r~quest, with or 
, 

. without heai"ing, a~y, fore.ign carrier opeI1at~rig und~r a 

~ ~e~it ta file traffic and sched?le data disclosing the 

. extent of that, carriers' operations to and" from t.he United' , . 
-. , 125 

States. . If t~e' services provided ~y,the fareign 

l ' 
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carriers were subject to a bilatera1 air 'transport . ' 
aqreemènt,' an additiona1 findin~ was required before the 

Board cou1d request ~uch data. 
, , 

'It was considered imperative 

that the permit ho1der mresponse to the objectives ,of 

the U.,S. Government., ?ad: 

(l) Tak~n action which impaired,1imited, ter
minated, or denied operating rights,' or 

(2) otherWise denied or failed to prevent' the 
denial of, in whole or in part, the fair 
and aqua1 opportunity to exercise the' 
operating rights , pr'oviçled for in such air 
transport agreement •••• 126 

The CAB was then authorized to ~otify the foreig~ 

permit ho1der, bhat its operations were not in accord with 
, " 

appLi,.câ~1e law or cadversely affected the. p~b1ic inte~e'st» .127., 
- " 

Fo11owing which the, CAB cou1d order the foreign ca~tier to refrain. 
, ,\" , 

from ~mplementing a proposed schedu1e or to discontinue ' 

an existing schedule wlthin 30 days.128 

_ In ,1974 the Board adopted an amendment to part 213. 

.whtch ~xtended its existing powers. The, Board co~ld now 

also issue an order to file schedules and take ,appropriate 

action when fo,reign governments had, over ,the objections 

of the U.S. Government 

cotherwise deriied or fai!ed ~o prevent the ' 
'den:l,.al of " in wholEl or in part, the fair and. 
equal opportunity to exercise' the' operating 
rights, prov~ded :for 'in such' air transport 
agreement, of any U.S. air carrier desig~ated 
thereunder wi~h ,respéct to f~ight operations ~or . 
from, thr.9ugh, .or over the terr i t:ory 'of s uch 
foreign government.»129 

'~ree 'months'4fter the amendment had been adopted, the 

CAB iSl;lued', its first orde,r against' RUe According 'ta the 

, , 
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Board, the air1ine carried too much sixth freedom 
, ' 

trafÎic between the U.S.A. and the Nether1ands. 

KLM dec1ined to comp1y with the order to file its 

schedu1es, the issue was e1evated to the diplomatie 

'd 130 1eve1 but the dispute remaine 1argely unreso1ved. 

A carefu1 ana1ysis of the Sect"ion 213, initiated by 

the U.S. to counter the so~ca11ed coetcion by other 

countries, revea1ed that the American response was 

inappropriate and annoying for other countries. Instead 

it was be1ieved, the alternativè procedure would have been 

1ess abrasive, such as amending the exlsting bilateral 

agreements. 131 

Finally, the cumulative effect of a11 the foreg~ing 

factors had rendered t~e origina1.Bermuda Agreemè~t excéed

ingly in-effective. No efforts could have resuscitated 

the once idea1 agreement. The U.K. 's denunciation of the 

agreement in 1977, discussed in the next chapter, was a' 

lO<;Ji.ca1 step to reassess this unfortunate situation~ Wh'ile 

the Britis? considered'that this bilatera1 no longer'corres~ 

pon~ed to market needs and conditions in the '70s, 9ne 

cannot resist to admit that it,was indeed a victim of 

historical fal1acy. 

- 1 
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CHAPTER l - FOOTNOTES 

1. B. Cheng, The Law of International Air Transport, 
1962, at 26. 

2. What constitutes the Bermuda Agreement may not be a 
simple question. At the end of the Conferencè held 
at Bermuda, 15 January - Il February 1946, between 
the United Kingdom and the United States, thère 
emerged a Final Act; signed by 8 out of the origin
al 10 u.s. delegates who attended the conference, 
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CHAP'TER II 

BERMUDA II - NEGOTIATIONS 
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British Airways in 1973 carried the equiva1ent of five 

empty Boeing 747 Jumbo Jets dai1y between its f1ights from 

New York to London. 1 On North Atlantic, the biggest interna-

tiona1 market in the wor1d, air1ines were f1ying the equiva1ent 

2 of eight wide body aircraft a day. Over capacity on the North 
. 3 

Atlantic had assumed serious dimensions. 

In as far as the earn~ng imba1ance was concerned, the U.S. 

airlines earned in the year ending 31 March 1976 near1y J300 

million from the Agreement, where as the earnings of the Britis~ 

air1ines was only sorne J.l30 million. , Of this latter f;igure )127 

million was earned on-the North Atlantic where U.S. air1ines 

earned upwards o~ Ll80 million. The provisions governinq capacity 

4 in 1946 Bermuda Agreement eoncerning schedu1ed air transporta-

,tion haa, thus the British asserted, become ineffective. 

A1s0, it becarne ~vident that the American airlines wou1d 

always out-f1y and out-earn- the British across the pacifie on 

routes between the main1and of the. U.S.A. and Bermuda as 

well as to British points in the Caribbean .. Howeve~, it was not 

so self-evident that Ameriean -air1ines wou1d antUrue to have a 
, 

wide range of valuable fifth freedom rlghts at London and 

Hong Kon~, when British alr1ines cou1d rnake no praetlca1 use 

of the relatlvely few fifth freeqom oppor~unlties which they 
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had from points in the United states onwards across 'the 

pacifie and,into the Caribbean. 5 

As dis~ussed in the precedin9 chapter, the climax to 

British qrievances had built up since at least a decade. 6 

They were in 1976 seriously considering the op,tion.of terminat-, 

ing the old Bermuda Agreement. But there were two factors'which 

had held them back. One was the Civil Aviation Policy Review 
K"" 

set on foot by the Government. The other was the vexed 
7 question of Concorde' s landing rights in the U. S. 

On February 1976 the Policy Review was completed. As for 

the Concorde, by the summerti,of 1976 the Coleman hearings had 

been completed and the Concorde had been admittèd to-the 

Federal airport of Washington. It was still blocked at ~ew --.., 
York and' intense d~plomatic action by the British and French' 

j 
authoritie~ was in hand to try and secure its entry there. , 

1 
A further factor was that in America the Tranpatlantio 

i 

'koute Proceedings of the Civil Aeronautics Board had powhere 

near rèached conclusion and there was, therefore, sorne merit 

in the British going forward whil~ that 'issue was still undecided 

in the State~ 

On June 22J 1976 the United Kingdom announced its denuncia-

tion of the Bermuda Agreement of 1946. The termination of 

Bermuda. 1 was 'to take effect one ye'ar later, on June 22, 1977, 

the day on which both countries were to reach an agreement on a 
. 8 

new bila~eial air transport agr-eement. The B"ritish 

memorandUm "seRt to the ,State Depar~ent read: _ (W]e shall 

i 

" 

" 

~ 

• f 
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he looking for an increa~e in the earnings of British carriers, 
. . 

, and we sée no 'practica1 means of achieving this e~cept through 
, . '.',' '. 9 
) a reduction in 'the earnings of United States ·carriers.» ' 

The u.s. official~ were surprised whQ believed untl1 the 
~ . ~. , 

, 

. notice' was givèn that U .,K. wo:il1d first request consultations 

- t. be,fore issuing a termination' notice.. In. their view, the 

British werè «very calcu1ating» on the' time and manner in 

.' 

. '., 10 
which they chose to terminate ~ermuda. It was a1leged that 

the British wanted to gain the New York landing rights for the 

Çoncorde and as wé11 the embarras~ it might have caused to 

,Queen Elizabeth II. du~in·g. her visit to 'the U.'S. in the first 

week of J:uly 1976 ~ " " 

'The'Biitish denied that there was any. cMachiave11ian 
- 1 ~ \ '. • 

process» involve~ in'the _decis~on to ,terminate. 'Tney said a 
.. • 1 .. • 

decision was' Ïnade., a'fter ,a 'Serie.s of inter-d!=!partinenta1 meet-
, 

lngs, that Bermuda was so' cbmp1etêly outdated it was not _app1i-, 

'cable to th~ international air transport industry of today'or 
. ' 

the futare.' The fact that. the For:d Administration had yet ta 

'issue, à new ~nternationa1 âviation ~olicy· and that: U .s'. national . 
e,lect;ions',were, ,coming in the fall çiid not pl,ay any part in the 

.-- " · - " ï l 
,U,K. deci~ion, thë'British otfic~~ls saidr . 

'. ' 

. , , 

l • ' u-: i. 1 s OE~IS ION ,TC PENOUNCE BERMUDA 
• < : 

A. British Complaints , 

The, ft'nal .factor- whlclf {ip.parept1y prorttpted 'the B:t:i.tish 

'derrunciat1on' O'f ·the' Bè'~uàa ~qreeme'nt was the ,Civil Ae~onautics 
.. .... ' - t ' 1 ~ ".. ',' 

. -' 
.' .... ' , 
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.... 
~oard (CAB) decis~on in March 1976 to disapp~ove any 

-. 12 
additional capacity rationalization pacts. Imbalance of .. 
benefits i~ fayour of U.S. carriers "under the Bermuda' Agrèement 

was the pr~mary coml?laiht of the British note of denunciatîon 
, 13 ' 

dcllted 22 June, 1976. _ The reasons for the ijritish termina'tion, 

as set forth in their Diplomatie Note were: 
J 

1. The Bermuda Agreement has becbm~ out of date 
«in a number of respects» and did not correspond 
satisfactorily wlth the conditions of the ~97~s., 

2. The United States enjoyed, greater benefits undèr 
the agreement than did the United Kingdom. ·U.K. 
airline revenues were said to be $227.5 million 
compared with $512.8 million for u.s. airline 
revenues. - a 69-'31" spli t in favour' of tie Unit~4 
S~a'tes.l~ . 

, , ;' 

1· 
1 

.. 

3. Despite recent relative irnprovernent in U.K'.' s 
benefits 'ovez" the North Atlantic, csubstantial 
revision of the rightsconferred' was needed eto 
acli.ieve. a more equitable bal'ance of benefits 

. ?yeral.1» • '. ' 

4.· The ~apaèity provisions needed speclf~c defini
tion. cTha understanding-reachèd 'in 1974 and 
1975 for establishing a cl05é relationship betwéen 
t}:le cap~ci:ty and tbe- demand neéd' .to he ,consolidated' 
into ',a- new ag:reement anq. .sys.:temat~c ~;t'ocedures 
established for.impl~menti?g them.»l 

5'., 'The' tariff Provisions had proved Ullworkable - wi th 
the practical effect that either party-ceuld act 
~riilateral1y on tariffs, without consultation, 
causing 'great uncertâinity:as to what tar.1·ffs were 
âpplic~ble .16 Wi th no s~hedu,le for ta,riff f11ing8 
and government x:~actfons to tariff fillings, la st 
minute and/br hurried actions often could not 
be 'avoided. l 7 _ . . 

The British further allêged that the concept «fair and 
. ~ 

equal oppo~t~nity to oompete» was no longer applicable. They 
• ,.. ~ / .r_ 

, wanted a new ~9reernent: to assure il better balance of benefits 
~. . 

and. more profitable ope~ations,for U.K. airlines. ~Jn their·view: 

.' , 

! 

, '-' 
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1. Routes wece to be realigned to give greater 
benefi~s for,the U.K. carriers~ 

.2. Capacity was to be more tightly regulated to 
provide greater efflciency of operations and 
greatèr opportunity for U.K. carriers; 

3. The tariff mech~nism was to be improved so 
that the CAB cou~d no longer issue eleventh 
hour veteoes of rate increases. 18 

B. . U. 5. , Contra 

51 

The first expression of a change in U.5. policy came 

with the International Air Transport~tio.n Policy 5tatement of 

d 
. 19, 

Presi ent Ford in September 1976. This Policy Stat~ment 

was sean as the indirect answer to the British. note of denunc!a-

20 tion. . T,he Policy Statement recogn~zed that ·capacity -agz:ee-
. .. 

ments were necessary in situation where cexcess capacity ha~ a 
. . 

ser~ous adverse· impact on t~e viabilitY.of services an~ where 
. ,. 

publié interest was served by adequate scheduled service by· a " , 

U95. carrier •• 2l ~he Sta~ent stressed that'such'agreements. 

should be of a temporary '~ature and that agreèment betwee1'l. \ 

carriers would be preferable to agreements between gover~ent's. 2.~ 

In 50 far as the establishment of fares and ràtes was 

concerned, the Statement exp~essed its preference to rely on the . . 
y 23 

cfree market forces». Although t~e. ~ontinued roLe of rATA L .. 
in price fixing was acknow1edged and tQlerated, the '~osition 

1 .. " l ' 

set forth in the Policy Statement was that the market'place 

should be permitted to regulate itself bringing greatést effi~ 

ciency in air carrier s~rvice and which was responsive to the 

needs of passengers and shippers. 

1 

! 
1 
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It May be mentioned here that the Transatlantic Route 

Proceedings set on foot by the Civil Aeronautics Board was 

not a clear statement of the positio~ on Bermuda for two 

reasons: 

(1) This attempt to apply the Agreement was made 
by a congressional agency rather th an by the 
executive branch~ and 

(2) President Ford on 24 December 1976 rejected 
the CAB's proposed route awards. 24 

President Ford rejected the proposed awards on the grounds 

that the Board had not sufficiently assessed the economic 

viability of the new U.S. carrier and the possible counter 

measures which could be expected from foreign carriers to meet 

the competition of the proposed U.S. service. It waS assumed 

that the President was looking towards the d.ifficult negotiations 
. 25 

with the United Kingdom. 

On July 14, the United States respon,ded to the Diplomatie 

Note of termination to the effect that the United States: 

(1) Remained basica11y satisfied with the Bermuda 
Agreement in force, and 

(2) would jOin ~ith ~~e United Kingdom to negotiate 
a new agreement. 

C. B~itlsh Objectives 

The U ~ K. fol1owed i ts notice o'f terminat10n w1t:h "a stat-e-

ment of their aims that the new agi~ement should be more certain 

in 1ts' application, shou1d be precise'with few'possibi1it1es 

for mlsunderstànding, and shoUld he practical to imp1e~ent. 

'. ' 

l' 
1 



'--~--~<-"----~~-< ----------<- <----- .-

53 

The British looked at three main objectives which a new 

agreement would achieve: 

(1) Services àt the lowest cost to travellers 
and air freight shippers; 

(2) reasonable profitability for airlines; and 

(3) econOmic use of resources of aIl types. 

In terms of governmen~ involvement in regulating air transport 

between the two countries, the British looked towards meeting 

the following main requirements in a new agreement: 

(1) minimum involvement by governments: 

(2) maximum ability for airlines to plan tpe 
best use of their existing equipment and the 
timely purchas~ of new equipment; and 

(3) a clear understanding of what happens in the 
event of disagreement between airlines or . 
between governments on the leveis of capac\ty 
to be operated on any routes or series of 
routes. 27 

On the other hand, the objectives of the United States in 

negotiating the new agreement were based on the need for an 
, 

economically efficient airl:i,ne indu?try,' pr9viding safe, reliable, . 

28 low-cost transportation for the travel1er and shipper. Accord~ 

,ing to the Presidential Policy Statement, the principal U.S. 

obje~tives were: 

(1) reliance on competitive market forces to the 
greatest extent feasible, recognizing that the 
~ews of other nations May differ and that U.s. 

pOlicie'e must be modified in sorne instances in 
,order to reach bïlateral and Multilateral 
. accommodations. 

(2) provisions for the transportation of people, 
mail and goods, wherever a substantial need 
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exists, at as Iowa price as 1s economically 
justified; 
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(3) support of a private U.S. interna~ional air 
transportation industry that is economically 
viable and efficient, and that will generate 
sufficient earnings to attract private capital 
and provide jOb opp~rtunities; 

(4) consistency with and c9ntribution toward U.S. 
national objectives' in defence and security! 
foreign policy, and internat~onal commerce.~9 

It was rightly observed that the start to international 

commercial aviation was tied to the, conclusion of this agreement 

since it involved the world's two major bilateral partners. 

Whi'le the U.S. had the means of operating air transport, the 

British with th) Empire and the cornmonwealt~, benefitted from' 

territorial coverage and the necessary aperating points. This 

inter marriage, in other words, would have meant that if the 
, 

Bermuda Agrerment ~ad not ex~sted, it would have had to be 

invented. JhiS was ~he background to the'dire need in having 

the agreemént 'negoti?lted by the deadline i.e. 22 J,une 1977'. 30 

In th.is connection it may be further noteçi that much was 

at stak,e fO,r bath parties. The BrH:ish by chall~ng1!lg their ' 
~ '.t • 1 ~ 

U.S. pa~tne,rsr called fnto qu~stion a ~ell established system 

- which was the' basis of a' certa'in ~orc;ler in- the air:., for the . ' , 

mo~el.Be~da Agrèement had acquire4 the respectability that 
- , 

goes with age .. The ~er2cans h~d to defend a certain sùpremacy 

and their place as the world's leading air faring state. 

Although a~are of the 'fact that a balance of forces was increas-

r • 

ingly necessary in every field, they'had to act ~xtremely cautious

lyand make conce$sions only in, very compel~ing circurnstances. 31 

1 
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The follQwing reasons were anticipated; as instrumental, 
, ~ 

,in makinç the negotiations' long, complex and exacerbating. 

Firstly, although the complexion of air transport had under-
1 

gone a radical change sinèe the Chicago days, the wbrld's 

poliêical p~ttern had survived, with its national partitions, 
{J 

the defence of the correspond~ng interests and the reasons for 
\" 

)ustifying and maintaining thème ThU's, the United States 

still maintained that the Bermuda standards were perfect.ly 
. . 

valid, although its partners considered them as largely obso1ete. 

Secondl)", the scheduled transport field, to which the 

1946 agreement exclusively addressed itself, was not the only 

one involved in 197Ùs. The development of the non-scheduled 

sector had éompllcated the, general situation. These two types 

of transport were lnter-dependènt and overlapped with each 

other, even ~f'they were to be governed by different instruments. 

The approach to the negotiations of the main clauses in the 

scheduled service agreement - capacities, routes and fares -

32 were thus new ones and were expected to be comprehensive. 

ThirdlYi the ~pprdach to the negotiations required ref~ec-, 

tions, patience and the completion, within the prescribed time 

'limit, which in this case was one year. It may a1so be ' 
• 1 

observed that at the time of negotiatibns the Bermuda II 

dialogùe was supposed to yield a model agreement. The English 

started calling it Bermuda Mark II and thence the importance and 

stress for a workable solution. Finally, the negotiations were 

to acknowledge through compromise the legitimate interest$ of 

their pattners. 33 
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II. DIFFERENT PHASES OF NEGOTIATIONS 

" A-. Prepara to\.y Phase 

Bilateral air transport negotiations are usually conducted 

by negotiating teams,composed of represehtatives from foreign 

34 affairs ministry and the transportation ministry of the 

35 respective government with interested carriers either aS 

observers 36 or as the delegation rnembers. 

In principle, bilateral air transport negotiations are 

conducted for the purpose of serving civil aviation interests. 

In practice, however, many other considerations also get 

involved. The other considerations may be political, military 

37 or-economic in nature. 
• 

In the Bermuda negotiations too, the disputé bringing was 

not restricted to only,facts and4 figures, but the conflicting 
. 

rtational systems and divergent concepts, standards and ~ethods. 

It has often been said that bilateralism is often a matter of 

haggling - point in return for point, route for route, or an 

aircraft order for a new service or a charter programme. In 

the Bermuda Agreement, the discussion rather evolved 'on a 

higher plane: li~eralism again.st ~overrunent control, ex post 

facto control versus pre-determination, cartels versus 

competition and the respective role and responsibilities of 

governments and airlines. 38 

At the tim~ of denunclation, there was, a British civil 

aviation delegation in Washington. Advantage was taken of their 

1 
1 1 . " 
. " 

, 1 
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presence to resolve an inunediate U.S. difficulty, namely what 

w~re the major issues of coneern ta the United Kingdom. There 

'1 were both minor and major problems. In discussions with the 

British delegation the major problems of irnmediate concern 

to the U.K. were determined to he as follaws: 

(a) U. S. capacity offered on' the North Atlantic. 
The British suggested that a 70% Ioad factor, 
while not sacrosanct, represented a reasonable 
interpretation of the 1975 agreement; J9 

(b) U. S. operations at Hong Kong._ The United Kingdom 
was concerned about Pan Amèricans layover time 
at Tokyo, change of gauge at Tokyo'f; an'd capacity 
between Hong Kong and Tokyo. The British objec
ted to Pan Am' s Hong Kong-Sydney and round the 
world capacity, which in British view beavily 
depended on third count;ry tra~f lc; 

" 

(c) CAB action on excess baggage charges; 

(d) A disputed normal eeonomy fare filing by 
British Airways whlch the U.K. feit was legal. 
and effective. 

ijowever, meanwhile, sinee the U.K.' had renouned _ the A~ree-

ment, they were required to furnis'h at;l outline 'of its 'starting 

proposaIs in August 1977, together with a proposed negotiating 

schedule. The United States had established a special inter

agency task force~ chaired by the Under Secretary of State for 

Economie Affairs, to analyse the globe-clrcling. problerns pre

sented by the united Kingdom' s termination notice. 40 

The United Kingdom wanted to pursue the central issues of 

routes and capacity immediate1y, proposing: 

a two-day September meeting té discuss the U. K. ' s 
proposaIs; 

• c, a 7-10 d~y October meeting to discuss capacity pro-
v1.siQns, North Atlantic route rights, and designatton; 

" 

.-
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a 7-10 day DeceJUber meeting to, di'scuss .Hong 
Kon<J related issues; . , 

a 7-10 day January mèeting -to discuss Bermuda 
and Caribbean issues and tariffs; - - (" 

a 7-10 day March meet1.ng for further discussion 
of tariffs, the l,ink between tar:.iff's and capa
city, administrative articles, and- any other 
not yet resolved issues; , 

-
.' an April meeting going as long as necessary to 

reach final agreernen t . 41 

= 

"The United States refused -tp aécept the schedule -of meet-

ings. To have settled routes first would have, in the vie'N's 

of the U.S., left them with' little leverage to protect cornpe-

titive opportunity in the capac;lty area - and the British were 

42 clear ly not in 'to yield ear1y on capacity. Instéiid, tne 

c, United States suggested that both sides shou1d prepare economic 

',ana~yses of the market at issue. 

B. 

-, " 

, 

Negotiation Phase 

(a) Opening Round 

, 
'. 

Both thè U.S. and U. K. had consti tuted a team of 14 

delegates 'fol; the f i;-st session t-o be .he1d ln London- OI1. 

September 9-10. But as .one U.S. air-line indust,ry observer 
, 43 ' 

noted cthat 1 s the 9losest we 'd better come ta equaI,ity •• 

He was clearly referring to' the British de'mand for àn equal . . 
share of U.K.-U.S.A. traffic. . , 

During the first round? the U.S. proposaI. for economic 

analyse s waft accepted by- the British. The aèceptance of 

thiS proposaI allowed more time for ~t~ te_~s :to· dev~lqp 
. 

data, op\:tén.s and pos~tiQns for the crucial n'ego-ç-iations . 

~; 
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on capacity, routes and rates" schedu1ed for late winter 

session of 1977. 

On the eve of the ~eptember 9 opening of the Bermuda 

re-negotiation, a presidential Policy Statement on inter-

national air transportation was issued. This sta tement 

served as the basic guidance for the delegation. This 

statement aiso gave exp1icit guidance on the central issues 

'that weré raised during the negotiations of the new 

bilateral. 

General 

cAir transport interests are best assured for 
Americans by the presence of a strong, viable, 
private1y owned U.S. flag international air 
fleet .... There are three major considerations 
in the development of international ai,r services: 
route patterns, .•.. eapacity, and the fares 
charged •... AIl three are integrally related 
economic issues •• 44 

Routes 

cThe U.S. Government should encourage a syst,.em 
'of routes as extensive as can be economically 
,justified •... Major trunk routes and markets 
shoùld be ident1fied •••• and given priority nego
tiating attention ...• closer integration of inter
national routes systems is in the public interest 
..• ~~.n ne90tiat.ing international route patterns 
for U.S. carriers, the U.S. Government 'sqould 
structure routes in a way that enables our ca~
riers to draw upon national traffic flows and, /_ 
theréby, compete effectively with foreign car
riers ..•• ln grant~ng authority for all-cargb 
opera.tions, recognition should be given to the 
need for routing and scheduling flexibility, -
wh-ich may differ considerably from passengers 
routing and scpeduling patterns •• 

Competition/Designation 

cA basic tenet of ti. S. -economic philosophy ;1.s 
that market piace competition produèes imp,roved 
service and lower total costs for the consumer. 

• Ii 
, ;' 
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This is as true in aviation as it is in other 
areas of commercial activity. However, it 
does not follow that there must be multiple 
o.s. flag carriers on aIl international routes 
...• The United States should ,authorize more than 
one U.S. flag airline ,in scheduled internationql 
markets only if they operate profitâbly taking 
into consideration the presence of competition 
from foreign scheduled airlines and from domest1c 
and foreign charter airllnes.» 

Caeacity 

«Even under circumstances of extreme financial 
distress, the preferred approach to excess 
capacity is unbilateral reduction by the carri,er 
...• The preservation of the competitive concept 
underlying the Bermuda System i6 vital, because 
system under which carriers or governments pre
determine capacity for market share reasons can' 
introduce artificial restraints unrelat~d to 
cilrrier efficiency or traffic demand .... When 
other countries advocate less flexibility in 
capacity competition, we may insist, as a quid 
pro quo, on greater flexibility in pricing com
petition, 50 lcng as the forecast load factors 
are weIl belQw fQII utilizatioh load factors.» 

Tariffs 

«International fares and rates should, to the 
maximum degree feasible, be co st related, res
p~nsive to consumer demand, ,and established on 
the basis of compètitive market forces •••• The 
United States at present intends to continue to 
accept the International Air Transport Association, 
the principle vehicle for inte~national negotiations 
on scheduled tariffs .••• IATA and its member carriers 
should revise their tariff-setting structure, so 
that it can be more responsiv~ to market forces and 
innovative fare programs including greater 'flexi
bili~y for rate setting by individual carriers.» 

Charter Services 

eThere,is a substantial public néed for charter
type passenger operations in intern&tional maJ;'kets 
•••• We also recognize the growing demand 'for loW' 
cost services and the inhérent efficiencies of 
full plane operations generally characterized by 
Charter-type services. Most importantly, we 
recognize the need to have goverrunental policies 

l' 
1 
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that will accomodate,the competit1ve'inter
relationships between these two types 
(scheduled and charter) of services.,45 

(b) The Second Round 

61 

Tpe second roûnd of Bermuda 2 negotiations was held 

in Washington, 09tober 18-22, 1976., In this round the 

discussion mostly revolved aro~nd '90mmon assumptions for 

the economic analyses (to facilitate comparisons in 

December of the completed papers), on the progress in the 

analyses', and on a nun\ber of «non controversia'l» articles,. 
f 

Here it must bé mentioned that since the entire air services 

bilateral agreement was to be negotiated, articles had to 

~e adopted, revised or drafted an~w from the Agreement 

itself to cover aIl aspects of- ai~ service~ -- for exampl~, 

definition of terms, grant ,of operating, rights"air worth

iness, aviation security, customs, user~charges ~tc. 

Throughout'the negotiacions suoh,artlcles\were génerally 

regar<;led as' «non çontrQv~rs!aJi. This divisl'on provided 

a convenient means to disting.uish them 'from the articles 

of cer~ai~ economic importance: routes, designation, 

46 capaclty, charter linkage and tariffs. 

The Bri~ish were interested to çhange t~e ~xisting 

/.ê) Ber~uda system (fair and equal opportunity to compete wlth 
..... 

only loose ex pos,t facto review' of capacity) for n~w 

regulations which they felt would have ~esuitèd in the 

desired objective-of enlarging their market share. Vatlous 
~ , 

methods ftr ~a~acity regulati9n we~e suggested in th~ 

'1 
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October 1976 negotiation&47 Of these the British pre-

ferred q system.under which the two governments wou1d 

agree to set a base 1evel of capacity. The carriers wou1d 

be permitted to agree on more capacity based on their own 

trafÎic forecasts. 

The U.S. 1ack of inte~est in pre-determination of 

capacity had been obvious. On a snort-term basis the Po1icy 

Statement wou1d permit inter-carrier agreement~ to r~duce 

excess capacity if: 

The 

(1) excess capacity serio~sly affects the 
viability of carrier operations on a 
particular route, 

(2) if itwas necessary to provide sufficient 
service by schedu1ed carriers, and 

(3) other means of capacity reduction have 
proved to be impossible or would signl
fic~nt1y' affe<;:t the carriers' ability, 'to 
compete. 

, 48 
Policy Statement st~ted that: 

, «Capacity agre-emen,t, arr'ived at b~tween govern
ment generally do not have the oenefit of 
exposure to public,reaction and response that 
carrier'aggreemehts do. Government:interventiop 
should be u'sed on1y where 'there i8 a clear need 
for capacity reduction, as defined above, and 
attempts at unilateral cutbacks and ca)jrier 
-agreements'h~ve bee~ ineffective.» 

OTHER ISSUES The United Kingdo~ cont·inued to press' for 
. , 

~olûtion of «i~ediate prob1em~. in the sessions in October. 
, 1 

Principle among ttf,ese was restraint on' the winter 1976-1977. 

capac{ty plans of ti.s. carr'iers - as the sharp, diff~xence .. 

of opinion continued as ~o whether the '197~ stat~ment 
, , 

regarding avoidance of excess 'câpacity.meant that capacity . , 

shou~d be agreed a priori. 

\ 
j 
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'. 
The Unitéd Statès insistèd tha~ the capac~ty provi.sions· 

\' , ' , 

of 'b~e 1946 Bermuda Agieeme~t we-re governlng' and that ~here 

was ~o ~greeme~t or.commitment for a pri6ri governmen~ 

con~u1 tatiot:l 'or ~9'reement,. This was' a particu,larly si9-

nificant matter' ln 1ight or the rènegotiation" 'for to agre,e, 

to'government n~go~iation of capacity for the w~nter seaso~, 

W041d be equa1 to açceptin.g a capacity -article in the ,new 

agreement cal1ing routinely for pre-determination of, capaéity. 

were: 

The other side issues addressed in the October session 

(Il Transatlantic fares for the ~976-19'77' w~nter 
season; 

(2) ,the conversion of IATA tariffs into ~oéa1 
s711ing pri~es in the United Kingdom; .~n~ 

(3) 'Hong Kong - Sydney capaCi ty . 

. 
CHARTER ISSUES Both countries had reached a,Memotandùm 

of Understandin~ (M.O.U.) in Màrcn 1976, regarding the 

charter~worthiness standatds. The M.C.U., due-ta expire 

December 3, 1976, defined the types' of charter' prOgrams th~t 

cou1d·bè operated, between these' countries and the' applicable 

conditions. The basic U.S. po's~tion in tpe fall ~f 1976 ,wa~ 

that the M. o. U. 'should be renewed for a period of one year 

with the ad?ition of Advance Booking Charters (ABC) pregrams 

to the' 1ist of acceptable charter ~ypes.49 

It., may be ?ointèd out that none of t}u:! dÉüegates' express-' 

ed their position in 197~ as te whether and how charter and 

scheduled services shouI9 be related in Bermuda +I. Both 
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• (') 

.sides reserved this c1ink~ge. 'question for further 

study, and agreed in princip1e that renewal of the charter 

M.O.U. through Decembèr 31, 1977 would be desirable as a 

temporary measu+e, regardless of·the ultimate services 

in Bermuda II. The U~itéd States, however, felt that it 

would be better to -operate charters on an adhoc ccomity 

and recipr9city. basis, th an under any M.O.U. the British 

50 were then wil1ing to açcept. 

(c) The- Third Round 

The third round of'negotfattons began in London on 

December 7-14, 1976. Since 1ittle headway was made during 
-

the second round of discussions on the capaéity subject', it 

beçame evident that such major items as restricted fifth 

freedom rigbts and special routes for aIl cargo service will 

be tab1ed by the British unti1 some understanding on the 

capaclty controversy was reached. 51 

The central issue in the December talks was the U.K.'l s 

insiste,nce upon capacity management "by g,overnments and the 

contrary U.S. position that the principle of 1946 Bermuda 

Agreement m~st be preserved. The United States stressed 

f~ee ma~et on the econom1c side, the United Kingdom sou~ 
52 a 50-50 split of c~pacity ~n each market. 

~ 

Based on U.S. (7% passenger and 9% cargo growth rate 

presumed') proJections~,the U.S. Delegation to the December, 

negotiating session submitted that if the existing Bermuda 

System-was permitted to c~ntinue, a 1976 division of total 

/ 
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traffic on the North Atlantic market of 58% ta U.S., 

38% ta U.K. and 4% to other carriers would shift during 

the following five years in favour of the United Kingdom. 

In 1978 the U.K. share would increase to 40' and, with 

minor upward fluctuations, remain stable at this percentage 

through 1981. The U.S. share wou1d decrease to 56% and the 

percentage carried by carriers of third nations would remain 

at 4%. More importantly, in terms of airline revenues the 

U.s. 1976 share of 57% wou1d decline to 51% in 1979 and would 

stabil1ze at 52%. The U.K. revenue percentage wou1d increase 

from 39% in 1976 to 45% in 1978 and wo~ld stabilize at that 

level. Revenues of third flag carriers w~~ld decline from 

53 4% in 1976 to 3% in 1979 and would st~pilize at that figure. ' 

This forecast by the U.S. was rejected by the U:K. a11eg

ing that the U.S. projections presurned that airlines would 

act rationally and would reduce the amount of services offer-

ed if proven to be unprofitable. The U.K. asserteq that only 

the past behaviour of airlines cou1d be used to predict t~e 

future. The de1egation stated that air1ines wpuld not reduce -' the amount of service offered ~n it was unprofitable. The 

O.K., however, agreed with the United States that the true 
. 

results of continued Bermuda operation would be (assurned 7% 

growth rate) that in i981 the O.K. passenger market' share 

wou1d be 40% and~the U.S. share would be 60%.54 
" ' 
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British White Paper 

At the end of the December round' the United Kingdom 

presented with a British White pape~~utlinin~ â proposed 

method of constraining capacity on transatlantic routes. 
, 

The paper also detailed si~ alternative plans, including 

the Bermuda concept, '-~ach of whi'ch the Br i tish found inade-

55 quate. The key points of that paper spoke volumes as to 

the U.K. design for the U.S. international route system:-

(a) no fifth freedom rights into or beyond 
Great Britian; 

(b) no fif·th freedom, rights beyond Hong Kong i 

(c) reduced fifth freedom rights intermediate 
to Hong Kong; 

(d) only one U.S. (and one U.K.) air carrier on 
each North Atlantic route (between gateway 
cities) ; 

(e) onlyone U.S.:airline operating aIl cargo 
services in North Atlantic markets; 

(f) a suitable mechanism to regul,ate North Atlantic 

(g) 

(h) 

capacity; • • , 
no through-plane, single flight number service 
from behind-gateway points; and 

, 56 no change of gauge. 

It was doubtful at that stage, however, that the U.S • . 
would be persua,ded by the paper to depart from i ts strong 

support of the Bermuda Agreement. 57 Also, there was no 

indication during the talks or in the White Paper that the 

Brit~sh were ready to relent on their insistence that clittle 
, 

or no. fifth freedom rights should be granted to either U.S. 

or British carriers on the Tran~atlantic routes. 58 

1 t 
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Thé Br'itish Paper held that one of· the tnost serious 

defects in the Bermuda prinéiples was the establishment of 

capacity as a .principal medium of competition» • 

. The plan further crtticized this concept as disasterous 

by pointing out that the North Atlantic routes have been . 
operated unprofitab~y ~or a' number of years. It charged 

that pas~engers have beèn subsidizing this operation by 

59 paying high fares to cover the cost Of flying empty seats. 

Fall-Back Level 

Th~ Paper also proposed a sy~tem whereby the governments 

agreed on a cbase. or cfall back» lev~l of capacity that the 

carriers of both nations could operate. Airlines could 

negotiate among themselves the amount of additional capacity 

that could be introduced for any given period to accomodate 
1 

actual or expected traffic ,growth. If the airlines failed 

to agree on capac~ty increases, they would be required to 

revert to the cbase» level, which could be adjusted periodi

cally through rev1ew by the governments. 60 

In discussing other alternatives in the PaperJ the 

~ritish held that their propo~ed method fell midway between 

two extremes: full government control and the liberal Bermuda • 
Agreement.- Ho~ever, this concept was not weIl liked by the 

u.s. because they considered that this implied cpre-determina

tion» in setting schedules and flight frequencies. 

The Bermuda Agreement was defined in the Paper as a 

«laissez-faire» system, wh1ch left the regulation of airline 
.. 

performance to the airlines. The Paper criticized the 

• " 
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Bermuda ex post facto review,procedure, noting that it 

was used seldom and had proved a failure when put into 

practice. The Bepnuda Ag,reement had caused today' s over

capacity, the Paper concludèd. 6l 

OTHER ISSUES The United States eontinued.to press on the 

inequitable conversion of IA~A tariffs into pounq sterl~ng 

setting priees. The United Kingdom pressec for governmental 

:. 
J 

) 
. ,~ 

agreemel1t on the win ter season North Atlantic regular eco'nomy ~. 

and 22/45 day excursion fares. It objected to CAB action 

regarding most London-Miami fares and British Airways'contract 

and specific c9mmodity cargo rates; sought agreement 'on 

regulation of travel agent commission'etc. Finally, it may 

be.ment~oned that no agreement could be arrived at on any 

of these issues. 

As a result of this failure, the State Department 

presented an aide memoire to the British Embassy on December 

23. It.read in part: 

«Th~ B.S. Government has most seriously consider-
ed the future course of the re-negotiation of the 
U~S. - U.K. air services agreement and has come 
to the conclusion that the next meeting should be 
postporied fr6m January 17 to February 28 .. :. There 
ls a highly'substantive reason for postponement. 
Several of the proposaIs which the U.K. delegation 
s~bmitted in London •••. advan7~,~~ther- explicltly 
or implicitly such extrem~ posiei.on·s that the y 
cannot forrn the basis of a negotiat~on ••.• The U.S. 
wants to 'make clear immediately and unequivocally 
that it çannot accept as a basis for negotiation 
either the transitionai concepts that document 
proposes 'or the implications i·t leaves with regard 
to a new agreement •• 62 

, 

, , ,. 
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January - February 1977 

January-February period could be marked as a special 

time as the new administration was taking office in 

Washington. However, by this time there was no consensus 

as to how a fina~ agreement might be reached. It was, 

t~erefo~e, felt that the level of talks be escalated. 

President Carter appointed Mr. Allan S. Boyd, former Chair-

man of the CAB, to head the delegation. At the sarne time, 

Her Majesty's Government named Deputy Secretary of Trade, 

Patric~ Shovelton, te assume leadership of the U.K. delega

tion. Thereafter the pace of negotiations quitkened. 63 

Throughout January and February, working papers and 

draft agreement articlès were developed, reviewed-, and 

revised. The review of specifie issues was not ,left to 

'government agencies alone. On January lst, by notice in the 
, " 

64 Fedéral Reg!ster the Assistant S~cretary of,State for 

EC9nomic and ~usiness Affairs welcomed cany relev~nt sub~ 
. -

~isaion or presentation.. The public was also invited to 

address the fàllowing ~ssues r~ised by the United Kingdom or 

of interest to' the United States Goverrunent. Six. issues 

were·discussed: capacity, routes, designation of carriers, 

fa~es, charter services, and user charges. 

On January 27, the State Department,in a second caiqe 

memoire. to the aritish Embassy, addressed the U.S. concern 

. for the larger economic interest of consumer benef i t artd· 

. public service: . , 
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«While the United States does not assert 
that unlimited competition is essential 
in international -air transport, it does 
believe that system efficiency is impor
tant to larger economic interests anèC that 
it is possible only in.an adequately 
competitive environment.»65 

1 

(d) The Next Three Rounds 

70 

'" 

The central economic issues were negotiated in the 

three rounds beginning February 28 for 2 weeks in London, ~' 

followed by 4 week round in Washington ?eginning March 28 

and a 6 week round of talk in London again. • 

On February 28, the British put forward a proposaI on 

capacity calling for: 

(a) equal division of capacity between U.S. 
and U.K. airlines on each route~ 

(h) carrier agreement 0l\. frequency and capa
city for North Atlantic passenger routes, 
and failing that, government negotiations 
of capacity with a minimum schedule of 
capacity to opera te in the event of no 
agreement; and 

(c) government determination' of frequency and 
capacity for North Atlantic alI-cargo route, . 
for aIl ~outes in ,the Bermuqa, Caribbe~n, 
and Ho~g Ko~g markets, and for aIl route 
segments involving local traffic rights. 

In the two «aide memoires» referred earlier, the United 
1 • 

States had made it clear that ~he q.K; posture to negotia

tions was unacceptable. Now the united Kingdom persisted 

in the marke~ determination line. The United Kingdom pro-

posed service to London from the U.S. cities - the existing 

eleven, less Bal ti#lore,' plus Atlanta and Houston~6 and 

sought to have the O:s. rout~.proposal on the table. 

1. , 

" . 
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This position was not açcepted by the U.S. stating 

that there was no need to discuss routes or anything 

else until sorne progress had been made on the capacity 

area. 
" 

~n addition to the central discussion on capacity, the 
'-

se&sions addressed the tariff article, ,certain cnon ... con-tro

versial. articles and other issues •. This time the Br!tish 

were troùbled by summer capacity to be mounted by Pan 

American and TWA between San Francisco and London (a route 

not served by any British airline) because this could 

result in the British Airways' projected Los Angeles-Landon 

load factor from 82% to 77% and lessen demand for.British 

Airways' Chicago-London service. 67 The United States Dele

gation tabled position papers on capacity, tariffs, anq 

designation in this round. 

During the fifth round (from March 28 to April 25) 

the discussions centered on the North Atlantic capacity issue. 

The U.S. put forward their North Atlantic route proposaI 

which called for non-stop routes in the b~lateral to London, 

Manchester and/or Prestwick/Glasgow from aIl eleven existing 

gateways 'points~S and the eleven new cities69 that the cÂB 

had recommended in the Transatlantic Route Proceedings . 

Agreement was reached on U.S~-Be~uda routes. C~ribbean and 

Hong Kong services were discussed intensely, although no 

agreement was reached. 70 

. . r- .-. .....,---,. •.• 1 
\ -
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In the views of Erik waSSberge7l the results. wete 
"'-

disappointing, because no agreemen~ was reached on the 

access to U. s. terri tory for the Caribbean airlines, which: 

the U.K. wanted to extend and the U.S. to limite However, 

he agreed to the fact that certain initially rigid 

attitudes might become more flexible under the pressure 
-of circumstances. For exampl~, the.prin~iple of designating 

" 

a single carrier c~uld have given way to th~ requirements 

of a country like Bèrmuda which depended neavily on tourism; 

additionally with the'~aker programme on the North Atlantic, 

the United Kingdom was in the position of the applicant, 

b'ut this time running counte~ to this 'principle, since, 

there would be multiple designation by the U.K. with competi-

tion between twp national airlines (Laker and British Airways) • 

The United States presented position papers on tariffs, 

capacity article, capacity mechanism for the North Atlantic, 

routes in aIl market areas, designation, commission rates, 

«non controversial. articles, CABIs policy on 6wnership, 

~nti-trust problems in the field or tariffs and ~he ·~hen 

pending Laker Airways permit application. 72 

C. Conclusive Phase 

June 22 - The Target Date 

It may be recalled that followinq the f1fth session of 
. 

negotiation, many points were still pending: ,nothing se~d to 

be settled concern~ng capacity, fifth.free~om,rights or single 

·1 

1 

î 
-t 

l 
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73 or multiple designat10n of airlines. The last round was 

arranged to take place between May 16-June 22, 1977. 

Meanwhile, U.S. Transportation Secretary Brock Adams said 

that unless an agreement was near by the deadline «the whole 

thing might stop at that point-. Replying to one of the questions, 

said he believed that cessation of airline services between the 

two nations «is a very realistic possibility at ~is point. We 

have 80 informed the representatives of the United King!om ...• I 

want to stress that we do no want to have cessation oceur. We 
74 want to have an agreement.» 
~ 

The statement was regarded widely by the British as an 

attempt to' put pressure on the British negotiatinq team to give 

way on one or more of the unresolved i'ssues. Patrick Shovelton" 

Chief British negotiator, later said he thought Adam's remarks 
. 75 

were tlisappointing'and an'unneeessary inte~vention'; 

Third week of May was mark~ with long, hard, but"not 

acrimonious or uncooperative talks on the issues of North Atlantic 

routes and capacity control. On tpese issues th~ following 

position had been reached: 

Capaçity - U.S. was refusing to give the British a 
veto over cap~city and insisted that any disaqreement 
over the cont~ol of capacity must be resolved by 
bifateral consultations. «The Brlsith vere holding to 
the position ·that the markets must be restrieted and 
that the governnl.ent must control thetn.» One U. s. ' 
official said, «The U.S. position was that the 
economic viability of the route and the requirement 
of public service were paramount and tbat market 
factors and bilateral c'onsultation could solve Any 
arising problems.» 

/ ~_ ................ _ .. _ ....... ~~ _.H '" "" __ ... ~. 
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North Atlantic aoutes - The number and names of the 
U.S. traffic points were discussed most of the last 
week. At then, the British were authorized to serve 
11 U.S. points. However, the U.S. wanted the right 
of dual designation on aIl routes, with the under~ 
standing that on1y one carrier would be authorized 
for e1ther country until the trafflc from any given 
city reached an agreed-upon level. At that point, 
a second carrier could be designated. The British 
had asked that Laker Airways service to New York be 
covered under a separate memorandum of understanding, 
a position the u.s. had rejected. 

Fifth Freedom Rights - The Q.S. had made additional 
proposaIs for changes in ~ifth freedom points beyond 
London. It originally offered to-drop Riga and 
Middle Eastern points al)'l-. then crevie.wed the entire 
package and made constr~ctive suggestions».76 

On the issues of tari~fs very minor differences existed. 

The issue of user charges was no longer considered a problem 

where the U.S. was concerned about the account1ng methods used 

by the British in allocating user charge revenues. 

The necessity to reach an agreement by the 22 June was very 

strong. Neither side by then wanted to extend the old Agreement. 
\ 

80th had been making detailed contingency plans should there be 

a breakdown in direct services between the two countries.- The 

U.K. had det:)led plans for ,services to the states via Canada 

and the Bahamas, while the U.S. had made plans for services to- \ 
77 the U.K. via the continent of Europe. 

The a~osphere of uncertainity loomed heavy. Telegrams to 

British carriers terminating their ~~r~ign air, carrier permits 
/ ' 

were ready for transmission from the Federal Aviation Administra-

tion Communication Center, but'were stopped shortly before 5 a.m. 

London time June·22. 78 The_new agreement was initialled aé . , 

5".10 - d 79 a .m. ,Lon on, time. The jointly signed agreed minute said 
-' 

that the United States and the United Kingdom: 

. \ 

, , 
1 
! 
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(1) 

(2 ) 

(3 ) 

c 

had agreed upon terms for a new air services 
agreement; 

would review the,draft agreement by July 31, 
1977; 

75 

would resol.ve any remaininq..--issues which might 
~rise ,in the course of reViéw;'and 

(4) ~ould make auch drafting ~odifications as might 
be required to produce a final texte 

Ouring th1s rou~d, almost aIl issues, éxcept the already 

setÈled u.S .. -Bermuda route~, were on the table, including the 

side issues 1ike the British 'court suit against - Seaboard ,for 

an a1leged permit iiolation and the U.K. insistence on prompt 

U.S. action on the pending application of Laker Airways.80 

At a subsequent meeting"in w~shington, on' Ju1y 1,2-15, . ' 

about 20 substantive points of difference were identifled between 

these t'Wo countries. These points plus the non-agrèed i tertis' 

left from the June London round, constituted the agenda for the 

final rounds of Bermuda 2 negotiations. 

At the r~quest of the Bermudian Government, the final 

round (eighth round) was held on July 18~23, in Southampton 

Princess Hotel, B.rmuda to co~morate the signing of the first 

U.S.-U.K. air transport agree~ent sorne 31 years ago. 81 With 

the negotiation in pl:ce, the next chapter's focus,. will be on 

the evaluation of the agreement by the two p~rties., 

:J" '-- ....,.....----, . . ., 
_r 
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11. Elii~qsworth,'British Ready to Renegotiate on 
'Bilateral, AWST, July 2~, 1976, at 29. 

12. A ~apac1t~ rationalization pact is an informal agree
ment between airlines to avoid over competition on 

'.spe.cif;ic Doùtes. The <,Perils of No Policy on ·Inter
'national Av..iation, Bus. Week, Aug. 16, 1976, at 104. 
Other factor~ may have been the CABls last minute 
rejection of ;are increases,cpastising language ip 
an earliet capacity agreement concernin~the Miami-

13. 
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Alan S. Bbyd, tbe Chief American negotiator, the la st 
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-, 

(~ermuda 

l4~ ~More specifically, the' Unit~d,Kingdom cited th~ balance 
'of revenues (for the l2~mpnth period endirig Ma~h 31, 

1976) 'as: . . 

, , 

North Atlantic U.S.-
U. R. serv:ice's 

U~S.~Bermuda serv1ces 
U.S.-Hong Kong s~rvices 
Third country services 

., 

U.K. Airlines Q.S., Airlines 

" ,222.3' million 320 .3 mil,lion 

5 ~ 2, million 35.0 mill.ion 

2~7.5 million 512.8 m:lllion 

15. The 'U .. K.' Note, refers tp certain short-term capacity 
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, .; fin~cial' crises of major North 'Atlantic air ,carrier~, 

and the·1975 U.S.-U.K. cu~derstanding. on capacity to 
the effect that 1::?oth countries wanted to ,avoid excess 

16. 

_ ,capac;ty harmful to t,he airlines ,and the publiC ~ ( / , 

'spe~ifica11y, the Note ~aid: ~The. practic~~ consequènce 
has been, as recent events have demonstràted, that one' 
,of the 'part~es May act -unilatera1ly, ,without consu1t.a-. 
,tion, and without any basis 1n the Bernluda Agreement . 

. for_ such action, only. a few hours before l}ew .fares 'were 
due to come into effect. This had.repe;cussio~s on 

'the whQle fare structure ,on, the very importa-nt Nor1:,h' 
Atlantic routes •• 'While bhe O.S. believed that each 
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CHAPTER III 

BERMUDA II: PRINCIPAL FEATURES 

INTRODUCTION 

1 Bermuda 2,·~igned on July 23, 197!~ is the c.ompromise-. 
. ';' 

that arose out of the lengthy negoti~tions and tight timetable. I~+ 
! , , 

The result of these mammoth ne90t'iations would be better àis- ' 

cussed if we first had a look at the co~text of the new agree

ment. This wo'u,ld be possible by comparing the preambles of 

Bermuda 1 and Bermuda 2 -, to see how much the respective avi'ation 

context of the two agreements has changed. Bermuda 1 expressed 
-

the desire «ta foster and encourage the'widest possible distribu-

tion'of the benefits of air travel for the general good of , ' 

mankind at the cheapest rates, consistent with, sound eèonomic 
2 ~ , 

principles..... The pr~ncipal conce~n of Bermuda 2, in contrast, 

is «to provide safe, adequate and efficient international air 
. 

transportation-responsive tQ the present and fùture needs of 

the public and to the continued dev~lopment of international 

commerce •• 3 

. The approach followed in Bermuda 2 draws i ts . support from 

the desire for continuing growth of such air transport, at 

'reas~~able charges, «without urgent discrimination or unfair or 
~~~ ~ 

destructive competitive practices., from slightly modified cfair 

and equal opportunity clause»; and the highest degree of safety 

and security in international air transPortation. Furthermore, 

it emphasizes on the effic~nt use of available resources, the 
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impact that thes~ services will have on the environment and 

f1nalLy the importance of both scheduled and charter services 

as the essentiql elements of a healthy international air trans

'port vSyste~. 4 

Before discussing the principa'l provisions of this negotia-

tion, it May appear proper to draw a philosophical distinction 

between the'two agreements. Bermuda l was, as evidenced, esta-

blished to regulate bilateral commercial relat~ns between the 

two countries, to open up the skies for a sy~tem of regulated 

fteedom and ta provide new opportuni~ies for both parties in a 

liberal spirit. 5 Bermuda 2 seeks, in contrast, to restructure 

already existing aviation relations, cOmbines,old principles 

with new regulatory techniques relying less on self-regulatory 

forces. It is more concerned with finding remedies to present 

aviation-inherent problems on a bilateral level than with laying 

a new, long-term foundation of a general or universal scope. 6 

A. Capacity Principles 

Capacity control was one of the primary objectives of the 

British in seeking the Bermuda 2 Agreement. Th~y reali;ed that 
, 

over capacity'was simply leading to loss for'both passengers 

having to pay higher fares and for the airlines ftying the 

empty seats. Even the U.S. Department of State recognized the 
- , 'l 

excess capacity prO?lem. 7 Ouring the neiotiations, 
1 iS observed 

earlier, the British a~ed at the introduction of a system of 

,inter-g-overnment pre-determination of capacity and fr~quencies, 

-
..... 
~ " 

r , 

" . 
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based upon a 50-50 sharing of air ,traffic between U.S. and 

British carriers. The U.S., on the other hand, wanted a 

continuance of the Bermuda 1 provisions but was prepared âfter 

long discussions to accept sorne form of capacity control for 

the North Atlantic. l 

The outcome of the ?ompromise on capacity control is set 

out in Annex 2 of Bermuda 2. Article -11 of the Agreement (wh·ich 

has to be read in conjunction with Anne~ 2) also embodies the 

provision of an airline already serv~ng a route marking time for 

a period to allow an inaugurating competitor airline of the 

other. country to match its frequencies. '"Tllls' provision is partJ.-

cularly important in relation to those routes -" ~uch as San 

Francisco, Seattle, Atlanta and Dallas - where a British operator 

will ~COming ,ort to the routes after their initial exploitation 

8 by a o.s. carrier . 

The mutual commitment to fair competition is set forth in 

the main article on capacity determin~~ion,9 which states: 

«The desi9'nated air~in~ or airlines of one con
tracting party shall have a fair and equa~ oppor
tunity to compete with the designated alrline or 
airlines of the qther contracting party.» 

J ' ) 
It would be recalled that in the original Bermuda Agreement, . 

, - the competition basis was «fair and equal opportunity to opérate». 
, 

,This now becames ccompete. in Bermuda 2. This change is-not 
" 

explained but direction may be t-o ensure that a~l' ~irlines can 
.. " compete on an equal basis l.è. a move towards the British neqC!>-

• ..... # • 

-
tiating stance, of cequal' competitio~". 'However, there are three 

-, . 
.... . 

Î ., 
1 

1 
1 
1 

1 
j 
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important additions designed to enhance fair and equal compe-

tit~ve opportunity. First, there is a restraint on the capacity 

of an incumbent airline, when a new airline enters a market,lO 

for a period of time not to exceed two years nOr to extend 

beyond the time when the frequency of the i~hugurating airline 

"-matches that of the incurnbent. Second, to counter airline 

actions leading to excess capacity, a special mechanism for 

capacity review in North Atlantic market was included. Third, 

to avoid future confrontations over capacity,neither of the 

parties would unilaterally restrict the operations. 

In markets other than North Atlantic combination services, 

the ex post facto concept of capacity of the 1946 Bermuda Agre,e
/ 

ment 15 retained, «except that, where frequency or capacity 

limitations are already provided for a route specified~, no 

additional limitations on capacity are permitted. ll 

Although unilateral restriction of capacity is prohibited, 

the new agreement includes complex and elaborate procedures for 

reviewing and controlling the capacity of North Atlantic flights. 

The purpose of these procedures is: 

« ..•. to provide a consul tati ve process to deal, 
with cases of excess provisions of capacity, while 
ensuring that designated airlines retain adequate 
scope for managerial initiative in establishing 
schedules and that the overall market share achieved 
by each designated airline will depend u~n passen
ger choice rather th an the" operation of any formulae 
or limitation mechanisms .... »12 

The comments of American and British officiaIs after the 

signing of Bermuda 2 as to the purpose of this«consultative 

process» reflect the conflict of viewpoint. Alan Boyd, Head o;f 
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the U.S. Delegation, sees the mechanism as cno more than a 

, 13 
consultative process~. Other U.S. negotiators viewed the 

clause as putting pressure on capacity rather than dictating 

market shares. 14 On the other hand, the British Secretary of 

State, Edmund Dell, evaluated the process as more of a capacity . 
lin'li tation device in and of i tself . «This is designed to reduce 

the waste of fuel and other resources that results from flying 

15 too many empty seats .... -, he said. 

The other capacity limitation method utilized by Bermuda 2 

is a relatively complicated prescreening procedure and fall back 

mechanism, according to which, each carrier must file proposed 
t 

schedules 180 days in advance, of the summer and winter traffic 

16 seasons. The schedules must specify the type of aireraft to 

be used, the destination of the aircraft, and the frequency of 

the flight .17 Amendments to the original fillings can be tendered 

but must be filed 165 days before the commencement of the 

18 season. Adjustments to these subsequent filings must be tendered 

on a ctimely» basis. 

Thereafter, if one of the parties believes that an increase 

in frequency contained in any of the proposed schedules is e~es

sive or otherwise inconsistent with the principles set forth in 

Article Il, it may calI for consultations with the other govern-

ment (the Requesting Party) not later than 150 days before the 

beginning of the next traffic season. 19 If, however, the leve1 

of frequency provided in the proposed schedules to and from a 

gateway city i5 120 or fewer round trips during the surnmer or 88 
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or fewer round trips during the winter~ neither party may 

20 complain to the other. 

While reviewing the frequency level under dispute, the 

party proposing the increased frequency is required to take 

into consideration: 

- the public requirement for adequate capacity, 
- the need to avoid uneconomic excess capacity, 
- the development of routes and services, 
- the need for viable airline operators, and 
- the capacity offered by airlines of third 

countries between the points in question. 2l 

After such review, the Requesting Party must, not latér than 

120 days before the traffic season in question, notify the other 

government of the level of frequency it believes to be in conform-

ity with Article Il. If the Receivin<}a Party does not agree with 

the Requesting Party's determination, it must notify the ot~er 

22 party not later ehan 105 days before the coming season. In 

'the event of disagreement, consultations must be held not later 
... 
~ 

than 90 days before the beginning of the next season. If no 

agreement on the number of frequencies has been reached 75 ~ays 

before the next traffic season begins, an automatic cfall back» 

mechanism would be triggered. 

It may Qe of interest ta note that paragraph 8 of Annex 2 

exempts the British Concorde services to the U.S.A. for the 

operation of the Annex. In fact, this is the only point in 

the Agreement where Concorde services are mentioned. 23 The 

question of permanent Concorde services between U.K. and U.S.A. 

has thus be~n kept out of the Agreement. Finally, Annex 2 remained 
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in force for a period of five years and was renewed after this 

period. It was, however, stipulated that in cas-e of non-

renewal, the Annex was to remain in force for another two 

years and then lapse automatically. 

B. Tariff 

The Tariffs Article Qf Bermuda 2, attempts to respond to 

both the British complaint regarding the CAB tariff review 

practices and the U.S. complaint that tariffs set by the rATA 

were unresponsive to market forces. Like Annex 2 to Bermuda l, 

Artiple 12 of the Bermuda 2 contains the system of Governmental 

approval of tariffs and the possibility of using the rate-making 

machinery of the Inte+national ~ir Transport Association (rATA) 

for setting the air fares and rates. When compared with Bermuda l, 

the new tariff procedures of Bermuda 2 have been considerably 

24 streamlined and brought into line with post-Bermuda l practices. 

The important philosophical differencé in the tariff article 

of Bermuda 2 from the original Bermuda Agreement is in the policy 

declaration: 

«The Tariffs -charged by the designated airlines of 
one contracting party for public transport to or 
from the territory of the other contracting party 
shall be established at the lowest level consistent 
with a high standard of safety and an adequate 
ret~rn to efficient airlines operating on the 
agreed routes. Each tariff shall, to the extent 
feasiblê, be based on the costs of providing such 
service assuming reasonable load factors. Addition
al relevant factors shall include among others the 
need of the alrline tO,meet competition from scheduled 
or charter air services, taking into account differ
ences in cost and quality of service, and the preven
tion of unjust discrimination and undue preferences 
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or advantages. To fu~ther the reasonable inter
ests of users of air transport services, and to, 
encourage the further development of civil avia
tion, individual airlines should be encouraged to 
initiate innovative, cost based tariffs .• 25 

lt may be noted that for the first time in a major u.s. 

bilateral agreement, the tariff policy deçlaration focuses on 

the lowest level of fares and rates consistent with high safety 

standards and an adequate return for efficient operations, 

whereas the e~istin~ u.s. «standard article. language was: 

«AlI r~tes to be charged by an airline of one 
contracting party for carripge to or from the 
territory of the other contracting party shall 
be established at reasonable levels, due regard 
being ~aid to aIl relevant factors, such as 
costs of operation, reasonable profit, and aIl 
rates charged by any other airlines, as weIl as 
the characteristics of each servièe.»26 

Bermuda 2, in contrast to Bermuda 1, has a reference to 
' ... 

reasonable load factor which is new and in accoFdance with 

the tariff procedures of the U.S. CAB. Other factors are: 

prevention of unjust discrimination and undue preferences, or 

advantages in construing a fare or rate including competition 

for.scheduled or charter air services, and finally the ertcour-

agement given to individual airlines to inItiate innovative, 

cost based tariffs. 27 

It may be recalled the Bermuda l ~ad become quite outmoded 

in its ability to take into account the modern circumstances. 

In particular, both sides wanted to safeguard as far as possible 

against a late intervention or a late approval by one or other 

governments in relation to particular ta~iff. Thus, to avoid 
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... , .-
this la st minute confusion, a si~nificant procedura1 change 

in th~ tariff article from the Bêrmuda 1 agreement was 
<> 

brought in. This meant the detq i1ed provision of Article 12 

requiring the submission of tariff agreement/or tariff fi111ngs 

at certain prescribed time we11 in advance of their coming 1nto 

operation, together with a provision for late fi11ings. The 

timetable agreed to is appended be1ow: 

a. 

b. 

c. 

d. 

~ 

DAYS BEFORE TARIFF 
EFECTIVENESS 

105 

75 

, 

i 60 ; 
fo lowing step! a, 
bu not less than 
45/ days before 
eflfectiveness 

30 
fol1owing step b, 
but not less than 
15 days beiore 
effectiveness 

ACTION 

Tariff agreements (e.g. rATA 
agreements) to be fi1ed with 
each party 

Individual air1ine tariffs, 
if required, to be filled 
with each party 

Each party to have approved 
or disapproved tariff agree
ments, in whole or in part 

A party May express dissaeis
faction with a tariff filed 
by an air1ine of t~e other 
party. Consultations May be 
requested. 

Article 12 of Bermuda 2 further stipulated that the two 

governments will furnish appropriate guidance to their carriers 

during IATA conferences. 28 A Tariff Working Group, composed· 

of experts in accounting, statistics, economics, financia1 

ana1ysis and market forces 29 from each country was to be 

estab1ished to discuss rate-making standards. 30 This group was 

to make recommendations to the two governments on «load factor 
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standards and evaluation and review à~eria f~r No~th 
\ 

Atlantic tariffs •. 31 The parties were, in turn, to~ use 

these recornmendat1ons in reviewing tariffs and agreements 

reached under the authority of IATA. 32 

Moreover, in Article 12(7), it 1s provided that if agree
• 

-ment i5 not reached on new tariffs or if no consultations are 

requested, the party expressing dissatisfaction with a tariff 

may «take action to continue in force the existing tariffs 

beyond the date on which they would otherwise have expired at 

the levels and under the conditions (including seasonal 

variations) set forth therein». Th1s factor was amiss in the 

original Bermuda Agreement. 33 

It May be noted that possibility which existed under 

Bermuda l, th~~ an airline could he penalized at one end of a 

route for charglng a fare which it was authorized to charge by 

1 

the authorities at the other end, has been removed under Bermuda 2. 34 

In the ultimate analysis, the general guide~ines for tariff 

levels, with the exception of no reference to value of service, 

are broadly compatible with IATA's position in allowing factors , 
other than cost (<<market place pressures.) to he applied. The 

Tariff Working Group findings on load factor and cast criteria 

were found to be èritical. Interpretation of the «prevention of 

unjust discrimination. etc. was found as sqmething of an unknown 

factor in this contexte The dispute avoidance procedure, parti

cularly the parts relatlng to exchange durirtg IATA Traffic 

Conferencès served ta improve the chances Of\U.S./U.K. consensus 

in their approach to the conferences. 

1 
f _ _ _ 
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c. Designation 

In the 1946 Bermuda Agreement, each party could des~gnate 

-an airline or air1ines. to operate the agreed routes. The 

Agreement had no provision for consultation or delay. This 

pattern changed with the 1966 Amendment 35 calling for consul-

tation in the event that either party migh~ wish to designate a 

second or subsequent airline over any route. 36 

As discussed earlier, the traffic on the Ndrth Atlantic 

had grown when the airlines had increased the size of their 

aircraft. For/instance, an airline to operate a daily B-747 

round trip at fO% load factor required 175,000 passengers 

annua11y in a/market. Only New York had more than 350,000 

passengers annually to and from London. 37 The U.K. had force

fully argued over the past several years that multiple u.s. 

widebody frequencies per day (e.g. one each for each of two 

U.S. airlines) destroyed the viability of markets. The U.K. 

position on this issue was straight forward - one airline for 

each side on each combinati0n and alI-cargo service route -

including New York. 

The new Agreement provides in Article 3, paragraph l'la): 

cEach contracting party shall have the right to 
designate an airline or airlines for the purpose 
of operating the agreed services on each of the 
routes specified ....• 38 

. 
The United States, although it initially considered this 

provision closer to its position, was unable to preserve fUlly 

the right to multiple designation established in Bermuda 1. 



( 

93 

The compromise worked out was that on high density routes . 
multiple designation would be permitted, whereas on North 

Atlantic low density routes, a single designation regime, 

~ '39 'allowing for exceptions, was introduced. 

The U.K. objective of single designation on the North 

Atlantic was also partly secured. It was agreed that each 

country might designate two airlines for two gateway route 

segments and the other segments might qualify for dual designa

tion. 40 In three instances an addi tional carrier could b'e 

designated ta serve a one-carrier gateway: 

(1) 

(2) 

(3) 

if one country decides not ta compete on 
tQe route or operates r token service; 

if the number of one way revenue passengers 
carried by the design4ted airline of each 
country exceeds 60,0, O~O in each of two 
consecutive years; or l ' 

in the a~ternative, 450,000 passengers in 
each of two consecutive years by one country's 
airline. 4l 

Regarding the passengers service, multiple designation of 
...... 

carriers by each party was in princip le allowed on two North 

Atlantic routes, selected by each cont~acting party.42 The 

routes determined were London-New York and London-Los Angeles. 

Pan Am and TWA were the American carriers on th~se routes, 
. 

while British Airways was ta serve bath routes. In addition 

Laker Airways of Britian inaugurated on 26 September 197743 its 

low cast, no reservation skytrain service between London and 

New York. British Caledon~an Airways was the second British 

airline on the London-Los Angeles route. 



• 

( 

94 

It was further provided that after the agreement had 

been in effect for three years, the United States will be 

perm~tted to choose an additional U.S. gatewayçcity. One 

~ " ~. 

carrier from each country was allowed to render non-stop ser~ 

44 vice to that gateway from London. 
" ~ 

For aIl cargo servicesj three airlines each were designa-

ted and further airlines C~ld be added to compete with des~gna

tion by the other party on/routes not previously operated by 

aIl cargo services. Accordingly,U.S. designated Pan American, 

Seaboard and TWA for aIl cargo routes. In addition, in case 

the U.K. were to designate an airline to operate aIl cargo 

service to Houston, then the United States could, if it so 
" 

chose, designate an airline other than Pan American, Seaboard, 

and TWA ta operate aIl cargo services betw~en Houston and London. 45 

It, however, soon became evident that while these restric-

tions did not greatly affect the existing Situation, they 

substJntially inhibited the future market entry plans for 

scheduled combination services between the u.s. and the U.K. 
- -

(for example by supplemental carriers seeking scheduled rights, 
~ 

as weIl as further scheduled carriers). There is markedly 

greater entry possibiltty for alI-cargo operators ~etween the 

U.S., and the U.K. ~ which must be seen as part of an overall 

bias in the agreement towa~ds aIl cargo operation rather than 

cargo on combination services. This resulted in changes in 

operating economics, both by dilution of-combination servic~ 

revenues and by expanded aIl cargo operations relative to 

combination. 
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Charter Linkage 

During the early stages of negotiations, it was reco~
r 

nized that, within tne time scale prescribed, and given the 

complexity of the subject and the differences of view on 

both sides of the Atlantic, it would be very diffioult to 

cover the charter issue. But as the time passed, the U.S.'s 

side took up a very strong stance to the effect that if a 

satisfactory charter agreement was not reached by a certain 
, 

date (April l, 1979 was suggested) the whole 01 the Bermuda 2 

shouid lapse. Although the U~K. was initially reluctant to 

accept this demand, the compromise was , however, reached which 

is set out in Article 14 and Annex 4.46 

It would be recalled that the original Bermuda Agreement 

was on~y concerned with scheduled international air services. 
, 

The non-scheduled services were mostly performed on the basis 

of unilaterally iSsued government permits or occ~sionally 

pursuant to separate charter bilaterals or memoranda of under

standing. 47 Bermuda 2 is the first bilateral to conta in a 

number of provisions relating to cha~ter air services between 

the U.S.A. and the U.K. Charter"air transportation was added 

to the preamble of Bermuda 2: 

cBelieving that both scheduled and charter air • 
transportation are important to the consumer 
interest and are ess~~tial elements of a healthy 
international air transport system. 

Article 14 of the Bermuda 2 oontains important policy 

l~nguage regarding the facts that charter air services are part 
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of the total air service system and that their further 

develo~ment is imperative: 
v 

«The contracting parties recognize the need to 
further the maintenance and development, where 
a substantial demand exists or may be expected, 
of a viable network of scheduled air services, 
consistently and readily avialable, which caters 
for aIl segments of demand and particularly for 
those needing a wide and flexible range of air 
services. 

The contracting parties also recognize the 
substantial and growing demand from that section 
of the travelling public which is price rather 
than time sensitive, for air services at the 
lowest possible level of fares. The contracting 
parties, therefore, taking into account the 
relationships of scheduled and charter air ser
vices and the need for a total air service system, 
shall further the maihtenance and development of 
efficient and economic charter air services so as 
to meet that demand.» 

Article 14 aims at maintaining and developing a cviable 

scheduled network where a substanti~l demand exists or may be 

expected» for cconsistently ànd readiIy available» scheduled 

services. And with this background, the scheduled netwo~k may 

cater cfor aIl seqments of demand and particularly those needing 

a wide and flexible range of air se~vices». The Art!cle further 
~ 

elabora-tes thatcthere is a substantial and growing demand» from 

that section whiœh is cprice rather than time sensitive •.. at tne 

Iowest possible level of fares». «Efficient and- economic» 
, 

charter services are, therefore, to be maintained and developed 

to meet this demand, bearing in mind the relation between sche-

duled and charter services and the cneéd for a total air service 
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Finally, Article l~ establishes a separa te Annex to 

48 deal with charter s~rvices. Annex 4 subsequently applies 

to all charter operations between the respective territories. 

This application has, however, been found to be confusing, as 
.-

the Article cleary relates to aIl passenger operations, while 

the Annex concentrates on the North Atlantic, and refers also 

to cargo charters for the proposed bilateral_ 

Annex 4, however, states by omission that Article 3, 

Designation and Authorization of Airlines, and Article Il, 

Fair Competition, are not applicable to those services. 49 The 

Annex further committed thè contracting parties té negotiations 

" 
before the end of the year with a view towards establishing a 

bilateral or hopefully even a multilateral-agreement with 

. 50 
respect to North Atlantic charter services. 

The Charter Annex, although incorporating the U.S./U.K. 

Charter Memorandum, still failed to release charter/scheduled 

pricing and capacity (despite the deta~led pricing and capacity' 

provi~ions of scheduled operations, particularly on the North 

Atlantic). The Memorandum permits objection to priees wh~re 

they are CunecoIlQmic r unreasonabl'e or unjustly discriminatory 

taking tnto account aIl relevant costs- of the minimum sch,eduled~ 

reguirement for cost-based bariffs, assuming reasonable load 

fac~ors. The Memorandum contains no capacity control for 

charters, nor relatively with scheduled capacity. 

The following Bermuda 2 Articles are applied to authorized 

charter airline operations (i.e. effective 23 JUly, 1977): 
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Article l (Defini tions) 

Article 2 (Grant of Rights-Paragraph l, 3 , and 
4 only) 

Article 4 (Application of Laws) 

Article 6 (Airworthiness) 

Article 8 (Commercial Operation) 

Article 9 (Custom Duties) 

Article 10 (User Charges) 

Article 14 (Charter) 

Article 16 (Consul tations) 

Article 17 (Settlement of Disputes) 

Article 18 (Amendment) 

Article 19 (Termination) 

Article 20 (Registration with ICAO) 

Article 21 (Entry into Force) 

As mentioned earlier, a controversia1 provision in Annex 4 

15 the one which expresses the consel')sus of the contracting 

parties on the need for a «multila~eral arrangement of Charter 

Air Services in the North Atlantic market,.. 51 While the U. S.A. 

had always been the champion of North Atlantic bilateralism, 

the Britian and other :European Civil Aviation Conference 

(ECAC) nations had preferred mul tilateral understanding on 

international charter air services. This approach by ECAC had 

raised fierce protest from the National Air Carrier Association 

(NACA) and the Trade Associat:;ion of the U. S. Supplemental 

(Charter) air carriers of the U.S.A. 52 

A careful analysis of the charter provisions discloses 

that it was an untidy compromise. For examp1e, little èonsidera-
, 

tian had been given to cargo charters and primary attention- i8 

paid ta the r-torth 1\tlant1'c. Moreover, by 1eaving open the 

. 
J 
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question of a- new charter bilate~ali maoy contentious 
~ 

issues rernained unresolved. ' Th~~e '~& no provision for 
. , 

establishing pricing/capacity re~at.iyity. between charter 

and scheduled services - the critical element in establishing 

a stable and meaningful regulatory framework. 
1 

E. Routes 

Article 2 and Annex 1 or Bermudet 2 contain the new air 

roUtes for scheduled air services between the U. K. and the 

U.S.A. The _new agree,ment (Annex l - Route SChedules) wi1!>h 

the Uni ted Kingdom -provides fDr cornbination passenger /cargo 

services of U. S. airlinee;;. 

(1) Unlirnited rights beyond London (ë1nd Prestwick/ 
Glasgow) for the operation, of thrçugh f lights 
(with transit _ traffiè rights); , 

(2) Unl.irnited rights for on-line transfer of 53 
traffic at U.K. points for ,onward carriage; 

(3) The addition of Anchor'age, ~tlanta, Dallas/ 
Fort Worth, and Houston as gateways for non
stop services to London; 54 

(4) Unlirnited rights for «change of gauge~ at 
U "K. or' third-Cbuntry points i 5.5 

(5) Unlj..rnited -rights to ope:r:ate béhind gateway 
segroents with OI without chan~e of aireraft 
or ~light number; 56 ,- - . , 

(6} Continuation of a' ro~nd the world~ routing 
t~rough London and Hong ~Gn9 r ,and: 

(7) Rights to earry local t.raff ic bétween London 
and Prestwick/Glasgow on .the one hand~ and on 
the other Frankfurt, Hanù;)ur.q; Munich and 
Berlin, for an indefini'te period; and Austria 
and Belgium until July-23, 1.980; and the 
N~therlands, Norway', and Sweden until July 23, 
1982.57 

) 



( 

L 

100 

It may be noted that the routing flexibi1ity provisions 

in the above 1ist (1.e. points 1,2,4, and 5) apply not onry 

to North Atlantic passenger services, but to a11 routes and 

services covered by Bermuda 2 - for both parties. However, 

there is no doubt that their potential value is especial1y 

great for North Atlantic passenger services. 58 

The v.s. fifth freedom rights through London were in turn 

59 considerably reduced. While in 1946, u.s. airlines could 

carry local traffic between London and 40 points as far away 

as lndia, the y could now carry local traff ic between London and 

16 points and only 11 points after 1982. In exchange for g1 ving 

up traffic rights, the U.S. gained the right t~ operate with 

transit and on-line connecting (but not local traffic) rights 

beyond London to the world. This allowed U.S. flights to 

continue to the c~ntinent, thereby extending the direct Euro

pean services availab1e from U.S. cities.
GO 

Bermuda 2 opens up bhe United States territory to U.K. 

carriers by introducing more CB"ateway points. The major benef its 

gained by the United Kingdom are: 

(1) 

( 2 ) 

( 3 ) 

(4 ) 

61 Equa1 access to San Francisco and Seattle; 

New U. s. gateways of Atlan ta, Dallas/Ft. Worth, 
and Hous ton; 6 2 

The flexibi1ity to combine u.s. gateways as 
they choose; 6 3 

The right to operate from continental cities 
through London to the United States without a 
change of flight number; 

(5) The right to serve Canada enroute to or beyond 
certain u.s. cities;64 
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(6)- The right to serve Mexico City beyond cer

tain U.S. cities;65 and 
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(7) The right to serve venezuela, Colombia, 66 
Manaus, and Peru beyond Atlanta and Houston. 

Serrnuda 2 introduces special routes exclusively for 

cargo services, which constitutes an innovation. 67 The V.S. 

aIl cargo services may operate to London, Manchester, and/or 

prestwick/Glasgow from any point through one of seven designated 

gateways (Boston, Chicago, Detroit, Houston') Los Angeles, 

", New York, and Philadelphia) and beyond to any point in Europe, 

Africa, or Asia,with or without a change of gauge, at London 

or elsewhere. This abili ty to combine traff ic flows, which is 

of great importartce for the viability of freighter operations, 

provides greatly expanded routing flexibility for O.S. all-

cargo operations. Addi tionally, tbe O~ S. alI-cargo opera tors 

may carry local traffic on their flights through London to 

Belgiurn, the Netherlands, Federal Republic of Germany, Turkey, 

Lebanon, 68 Syria, Jordan, Iran, and India. In particular, the 

alI-cargo operators of the United States have greatly improved 

access to the major air freight markets of Frankfurt and the 

Middle East. 

Bermuda 2 provides valuable alI-cargo route rights ta the 

British airlines. The British will now have routes from London, 

Manchester, and Prestwick/Glasgow - (1) te Boston, Chicago, 

Detroit, Los Angeles, New York and Washington/Baltimore with 

i~diate and/or beyond rights to Canada and beyond rights to 

69 Panama; (2) to Atlanta and Houston, with beyond rights to 
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70 Venezuela, Columbia? Manaus, and Peru; and (3) to Miami 

with local traffic rights beyond to Mexico City . 
... 

As far as routes between the mainlahd of the U.S.A. and 

Bermuda are concerned, new gateways have been opened up which 

are of considerable benefit to the economy of Bermuda and 

71 the U.S. airlines. The Bermuda 2 expands the U.S. gateway to 

Bermuda with the addition of Atlanta, Miami, and Philadelphia, 

bringing to nine the number of U.S. gateways designated for non-

stop services to Bermuda. In addition, provision is made for 

a route from Atlanta, Baltimore, Miami~and/or Washington via 

Bermuda to the Azores and two points in continental Europe to 

be determined later. 72 There was no intention of a British air-

line operating the new routes from Bermuda to the U.S. Mainland, 

however, adequate routes and rights are available when required. 

In the Caribbean, the U.K. airlines have been'given greater 

access to the United States. The British who initially had five 

mainland points, have been given two of the folLPwing points 

to serve in ,this area: Miami, Houston, New Orleans, Tampa, 

Washington and Baltimore - in any one season, in addition to 

their existing riqhts to U.S. Cari~bean points,73 

In as far as the Pacific routes (combination serviçe$) 

were concerned, the U.S.A. accepted the continua~ion of the 

existing Japan-London ~outing via Anchorage, obtaining for the 
~ 

first time an AnChorage-London rovte for a U.S. carrier with 

open behind gateway authority. The Tarawa-Christmas Island

Honolulu routing was granted to the U.K. carrier. The rou~ 
to Hon~ Kong, ho~ever, proved to be very controversial. In 
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the Pacific, there are slight differences ~nder Bermuda 2 

between alI-cargo and combination service routes. In terms 

of gateway, U.S. alI-cargo operators may serve Chicago and 

~ 74 ' any of the combination gateways. The D.S. gateways for O.K. 

alI-cargo services are the same as far as U.K. combination 

services, ~xcept that any or aIl of the three West Coast points 

Los Angeles, San Francisco and Seattle - may be served each 

season. 
~ 

In the final analysis, it'is significant to realize that 

the impact or the route network remains, as in Bermuda l, largely 

in the fact that many of the world~s major routes are affected 

by the operation of O.S. and U.K. carriers autporized under the 

Agreement. Its influence on ,the North Atlantic and Caribbean 

is critical, but impact has also been realized in the Pacific 

and South East Asia, to a lessor extent through the round-the-

world service and- in continental America. 

As observed earlier, Bermuda 2 extends a wide exchange 

of rights for alI-cargo services. In this area, the Agreement 

shows a signiEicant degree of liberality, three alI-cargo O.S. 

operators -bei.ng allowed on the North Atlantic and bey-ond. 

There is also in the Notes applicable to aIl routes provisions 

{or tot~l fl~xibility of routing which, of course~ ls particular-
, 75 

ly essentia~, for alI-cargo services. ' 

The Agreement introduces the 'Concept of the «blind sector. 

by permitting so-called ~combination flight» as a means of 

compensation. Accordingly, the respective carrier is allowed 

to carry traffic from the territory of the other contracting 
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party to beyond points provided that this traffic has 

initially originated from the territory of the carrier's 

home state. The converse app1ies as weIl. Thus, the carrier 

may combine third and fourth freedom rights under two differ-

ent bilateral agree~ents. 

Finally it should be noted that the right to change of ~ 

76 
gaug~ was qlso agreed (as it had been in Bermuda l though 

on more clearly defined terms): Moreover, the current practice 

of combining third and fourth freedom traffic under different 

bilateral air transport agreements - also·ca11ed sixth freedom 

. 77 
traffic - has been officially sanctioned in the Agreement. 

F. Other Provisions 

In the opinion of the author, amongst the remaining Articles 

of Bermuda 2, three merit a brief discussion. Starting with 

Article 7 which dea1s with aviation security, where emphasis i5 

placed on the TOkyo'(1964), Hague (1970), and Montreal (1971) 

anti-hijacking conventions, and a co~itment 1s mpde between 

the çontractin,g parties «to provide maximum aid to each other 

with a view ~o preventing hijacking and sabotage to aircraft, 

~irports and air navigation faci1ities ana threats ta aviation 

security~ . 

It 1s submitted that it would have been more apt if these 

two of the most powerful civil aviation states in the ~orld, 

had go ne a little further in support of the three conventions 

" , 1 
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and agreed that they would actively pursue the conventions, 

even to the point of making this a condition of other bilateral 

agreements. 

Article 10 deals with the thorny issue of user charges. 

According to the Article,user charges sha11 be «just and reason
/' 

able., cost-pased and in no event shall a contracting party 
.' 

«impose or permit to be irnposed on the designated airline of the 

other contracting party user charges higher than those imposed 

on its own designated airlines •. 78 This is a substantial advance 

in governmental user charge philosophy. The main constituents 

of thîs Article are: 

«just and reasonable», 

equitably opportioned among categories of users, , . 

non-discriminatory as between each party's inter
national operators, 

based on sound economic princi.ples and 0t.. the' 
generally accepted, accounting practices in each 

, . 
party's territory, 

and may: 

reflect cbut not exceed thé full cost. of airport 
and navigation facilities and services, 

including ca reasonable rate of return on assets, 
after deprec iation •. 

Furthermore, in prov~ding the facilities and services «such 

factors as efficiency, economy, environmental impact and safety 
. -

of operations. are to be taken into cortsideration. 

It is submitted that this i5 a significant statement and 

should have been intended as a model clause between the u.s. and 

the U.K. wnile erttering in bilaterals with other countrles. 
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Finally, in view of the very widespread airli~e practice 

of il1egal kickbacks to travel agents, the following provision 

in Art~cle 13 is of particular significance: 

«The aeronautical authorities of each contracting 
party shall exercise their best efforts to ensure 
that the commission and compensation paid by tpe 
airlines of each contracting party conform to the 
level or levels of commissions and compensation 
filed with the aeronautical authorities .• 

In Article 13, mandatory filling is ,net required, which 

produces the anomaly that where one party requires filling, it 

undertakes best efforts to ensure compliance ~ith the filed 

levels, yet the other party, which may not require filing, 

accepts no ferm of complementary obligation to control commission. 

Whatever the results, it 1s subm1tted that there is a tendency 

towards «country of origin» commission rules. 

..' 
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CHAPTER III - FOOTNOTES 

1. Agreement Re1ating to Air Sérvices, Ju1y 23, 1977 
United States-United Kingdom-U.S.T.-, T.I.A.S. 
No. 8641 herein after cited as Bermuda 2 . 

2. See the Final Act of ,the Bermuda Conference, T. 1. A. S. 
1507, Reso1~tion, P. 18, para. (1). 

3. See the preamb1e to Bermuda 2. It is to be noted 
that the new Agreement was intended not only to 
replace the Bermuda 1 Agreement ttself, but aiso 
the Final Act te the Bermuda Conference of 1946, 
contatning the so-ca11ed Bermuda principles; 
see clause 8 of the Prearnb1e. 

4. See clauses 2 ~o 5 of the Preamble to Bermuda 2. 

5. Dr. N. Matte, Treatise on Air Aerohautica1 Law, 
3rd ed., p. 237. 

6. Ibid., during the negotiations for Bermuda 2, parallel 
negotiatiens with Japan on a new bilateral a~reement 
were he1d, in which Japan took a position simi1ar 
to the United Kingdom. See L. Dot y, «Japan Joins 
Bermuda Principles Attack», AW&ST Tech., August 23, 
1976, at 24; a similar situation arose with 
respect to Ita1y. 

7. BusLneSs Week, August 16, 1976, at 108. 

8. Shovelton, Bermuda 2: A Disèussiort of its Implications, 
Aeronautica1 Journal, Feb. 1978, at 53. 

9. Article Il of Bermuda 2, which is entit1ed «Fair 
"Competition» . 

10. « •••• When a designated airlinè of one contracting 
party proposes to inaugura te services on a gateway 
route segment already served by a-designated airline 
or airlines of the other contracting party, the 
incurnbent airline or a!r1ines sha11 each refrain from 
increasing the frequency of their services to the 
éxtent and for the timè' necessary ta ~nsure that the 
airline inaugurating s,ervioe may fairly exercise its 
rights •... » (Article Il, paragraph 2) 

Il. In particu1ar, U.S. capacity on the round the wot1d 
service (limited ta seven frequencies per-week in 
each direction)' or on the Hong-Kong-Tokyo seqment 
(limited to 14 frequencies per week in ,each direction) 
are éxempt fram review. 

( 
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12. Bermuda 2, supra note l, annex 2(3). 

13. Quoted in Barnard, U.S., U.K. sign New Air Services 
Pact: Unlikel to Much Alter Present Imbalance, 
J. Corn. N.Y.) June 23, 1977, at 1 Col. 1. 

14. Business Week, May 9, 1977, at 32. 

15. Traffic World, July 4, 1977, at 91. 

16. MacDevitt, The Triangle Claims Another Victim: 
A Watery Grave for the Original aermuda Agreement 
Principles, 7 Denver Journal of Int'l. L. & Pol. 
1978, at 269. The summer season includes the period 
April 1 through October 31. The winter traffic season 
begins November 1 and contin~es through March 31. 
Bermuda 2, Annex 2, para. 13. 

17. Ibid., para. 3. 

18. Ibid., at 270. 

19. Bermuda 2, supra note l, Annex 2, para. 4. 

20. Ibid. 

21. Ibid. 

22. Bermuti3 2, supra note l, Annex 2, para. 5. 

23. Haanappel, Bermuda 2: A First Impression, Annals 
of Air and Space Law, 1977, at 144. 

24. Ibid., at 144. 

25. Paragraph 2 of Article 12, Tariffs, of Bermuda 2. 

26. Boyd Statement, Hearing concerning U.S. Internation
al Aviation Negotiations Before the Sub-Committee on 
Aviation of the Rouse Committee on Public Works 
and Transportation, lst sess. 4 n.4 (1977) 
hèreinafter cited as Hearings , at 59. 

27. Bermuda 2, supra note l, Article 12, para. 2. 

28. See Article 12 (9) (a)-(b). 

29. Ibid., Annex 3(1). 
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30. Ibid., Art. 12(9) (a). 

31. See Annex 3(4), Bermuda 2. 

32 . Art. 12 (9) (a): Annex 3 (5) • 

33. Shovelton, supra note 8, at 53. 

34. Ibid. 

35. Hearing, supra note 26, at 41. 

36. The United States has taken the position that 
even if the consultations reached no agreement., 
they could make additional designations. The U.~. 
never accepted that view. Thus had the issue ever 
been forced, it ~ likely that an additional 
designation could have been made only in exchange 
for sorne concession. This i5 quite different from 
the unrnodified right ta make multiple designations. 

37. CAB traffic flow data for 1976 were: 

Bet~een 'London an,d 

New York 
Los Angeles 
Miami 
Boston 
Washington/Baltimore 
Chicago 
Se,attle 
San Francisco 
Philadelphia 

Passengers in 1976 

1,078,811 
337,300 
2'56,434 
252,736 
252,282 
250,857 
100,869 

95,000 
78,851 

38. Bermuda 2, supra note l, Article 3, para. l(a). 

39. See Art. 3, paras. l ta 3 o~ the Agreement; see 
D~. Matte, supra note 5, at 243. 

40. 

41. 

, 
Bermuda 2, supra note l, Art. 3(2). 

Ibid., Art. 3, para. 2(b) (i)-(li). 

42. ',Ibid., Art. 3, para. 2 (a). 

43. Trans International Airlines (TIA), a U.S. ~upple
mental (charter) air carrier, had filed for permission 
to inaugurate a sLffiilar, scheduled low cost, no reServa
tion air service between New York and Brussels. 

---------

1 
i 



-
( 

----.. 

.. ' 
, . , 

110 

44. Bermuda 2, supra note l, Annex l, para. l, 
U.9. route 1 n. 2. 

~5~ Hearings, supra note 26, at 45. 

46~ Shovelton, supra note 8, at 54. 

47. The Multilateral Paris Agreement of 1956 on Non
Scheduled Air Servicës in Europe is an exception 
to this rule. The scope and application~of this 
Agreement, however, are rather limited; See 
Haanappel, supra note '23, at 146. 

48. 

49. -
set. 

51. 

52. 

53. 

'54. 

55. 

56. 

57. 

58. 

Bermuda 2, Art. 14, para. 3 • 

Bermuda ~, Annex 4, para. 2 . 

Bermuda 2, Annex 4, para. 3 ; MacDevitt, supra 
note 16, at 272. 

Bermuda 2, Annex 4, para. 3. 

Haanappel, SUEra note 23, at 147. 

Hearings, SUEra note 26, at 26; see t'he Agreement, 
Note 1 in section 5 of Annex 1. 

Ibid., The economic data indicated there was not 
sufficient traffic at Atlanta, Dallas/Ft. Worth, 
and Houston to support non-stop services at reason
able freguencies by two airlines (one U.S., one U.K.) 
competitive services were ,to be phased in_ Atlanta 
and Dallas/Ft. Worth were to be served non-stop only , 
by U.S. airlines until July ~3, 1980; Houston' could 
be served non-stop only by U.K. airlines 'until' July 23, 
1980. U.S. could designate an additional çity as a 
gateway for non-stop services after July 23, 1983. 

The Ag,reement; Note 6, the U.K. had earlier objected 
to this practice. 

The Agreement, Note 5. 

Hearings, SUEra note 26, at 27; Two U.S. 'airlines 
may serve Frankfurt from London; only one U.S. 
airline may 'serve the ether points from London. 

Ibid. 
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59. Shovelton, supra note 8, at 52. 

60. Hearings, supra note 26, at 28; It may be 
recalled that the new routes agreed to in 
1966 provided for very limited beyond London 
operating rights. In Bermuda 2, these restric
tions were eliminated for Los Angeles, Miami, 
San Francisco, and Seattle traffic. 

61. If exercised, this access provides competitive 
services, Seattle-London, for the first-time, 
and assureg the continuation of two airlines, 
San Francisco-London. 

62. See Footnote 54 above. 

III 

63. U.K. airlines rnay not carry local traffic between 
U.S. cities. 

64. 

65. 

Specifically, Boston, Chicago, Dallas/Ft. Worth, 
Detroit, New York, Philadephia, and Washington/ 
Baltimore. Local traffic rights are included 
but will require canadian approva1. 

Specifically, Boston, Detroit, 
phia and Washington/Batirnore. 
are included, but will require 

New York, Phila~l
Local traffic rights 
Mexican approval. 

66. Includes local traffic rights between 'Houston and 
Peru. 

67. See sections 2 and 4 of the Route Schedu1e. Thus, 
the Route Schedule provides for 2 sections on 
combination services (passenger~ and cargo), Section 
land 3, and for 2 sections on aIl cargo services, 
'section 2 and 4. 

68. This is a new point, not provided fqr in the 1966 
Arnendrnent to Bermuda. 

69. Local traffic rights are included except between 
Los Angeles and either Canada or Panama. 

70. Local traffic right are included except between 
Houston and Peru. Atlanta could have not been 
served non-stop until July 23, 1980. 

71. Shovelton, supra note 8, at 52. 
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76. 
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This was provided at the U.K. 's request. No. U.S. 
carrier has expressed an interest in such a routing. 

,Shovelton, supra note Br at 52. 

For example, Anchorage, Guam, Honolulu, Los Angeles, 
New York, San Francisco, and Seattle. 

Shovelton, supra note 8, at 52. 

For example, change from a larger to a smaller 
aircraft. 

Haanappel, supra note 23, at 142. 

Ibid., at 147. 

, , 
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CHAPTER IV 

A CRI.TICAL EVALUATION OF REACTIONS Ta BER~HJDA II 

INTRODUCTION 

The initial reaction by the chief negotiators of both 

sides ,to the new agreement was a pleasant one. British 

Secretary of State for Trade, Edmund Dell, called it, 

l 
4reason~ble and sensfble and satisfactory for both sides~. 

Alan S. Boyd, Special Ambassador and Chairman of the U.S. 

2 Delegation, termed it «very satisfactory.» Secretary of Trans-

portation, Brock Adams stated that the new agreement supported 

the principle of competition in the international market place 

and though the British side clearly had sought a more restric-

tive agreemeht, our negotiators held firm for that principle. 

He believed in certain respects more competition was permitted 

. «under 'th€ new agreement than under the old. »3 

" J. .. ~ .1 TJhI 

President Carter hirnself hailed Bermuda 2 Agreement in these 

words: 

«The Agrèeme~t is one that reflects weIl on our 
two great nations.· Its quality, its fairness, and 
~t~ benafits to the consumer and to the airlines 
should make it last as long as the original 1946 
Bermuda· Agreement. . It continues' our long historie 
relationshi~ with the United Kingdom.~4 , . 

There were those, however, who did not s.hare the enthusiasm 

of the "Gbvernment. Soon sharp.criticis~ arose from opposition 
. 

co~servatives in Britlan who believed the negotiations had 
.J' -' 

resul~ed in an obvious f~ilur,e for Britian. A spokesrnan for 
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that group complained that Britain had restricted its rights 

5 tb compete on every route in return for very few gains. 

On the u.s. s~de, just days before the new agreement was 

signed, the chairmen of the House Committee on Public Works 

and Transportation and the Aviation Sub-Committee of the 

House Committee on Public Works and Transportation unsuccessfully 

urged President Carter to delay concluding the pact for 30 days 

in order to give Congress an opportunity ta review it. 6 Once 

the full details of Bermuda 2 were made clear to the President 

and his policy advisors, the White House «was less than pleas~d» 

7 with the results of the agreement. The justification for 

this change in reaction by the President was explained as the 

President's minimal background in aviation and hence his inability 

to realize the full extent and scope of thé agreement. 

The American opposition, however, centered not so much upon 

chow much the British received as compared to the share of the 

Americao airlines., but on the negotiating body, the form the .. 
8 Agreement took, and thé anti-competitiveness of the Agreement. 

Sorne congressrnen were 50 disturbed by the outcome of the nego-

tiations that they argued that Bermuda 2 should be classified 

as a treaty instéad of an executive agreement so that it 

would require the advice and consent of the Sena te before bind

ing the United States. 9 

While the U.K. maintained a relatively peaceful posture 

after the negotiations, the response in the U.S.A. to the 

Betmuda 2 Agreement ranged from cheers to castigation and 
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from praise to predictions of doom. The following quotations 

from various public figures in the U.S.A. would indicate the 

diversity of views held with respect to the agreement: 

Secretary of Transportation - Brock Adams 

eAmericans from every section of our country 
will find air travel cheaper and more convenient 
as a result of the new 'Bermuda Agreement' signed 
today 23 July 1977 .• 

Reuben Robertson - ACAP (Aviation Consumer Action 
Projeet 

eThe so-called Bermuda 2 agreement is a complete 
sell out of the American public, and an inexcusable 
abdication by the Executive Branch of the fundamental 
eeonomie philosophy to which we have long adhered. 
It is ironie that the Carter adrninistration's first 
major setback in international diplomaey came not from 
the Soviet Union, the PLO or other hostile forces, but 
rather at the hands of our great ally, the U.K., and 
the President's own hand picked friends and advisors, 
Mr. Boyd and Secretary of Transportation Brock Adams.» 

Capta in J.J. O'Donell - President ALPA 

eIn plain words we believe we were taken for a 
ride. The losses we have suffered were immense and 
the gains virtually non-existent .• 

Edward J. Driscoll - President, National Air Carriers 
Association 

eWe take great iss~e with the O.K. Agreement, as it 
relates to charters. l know the U.K. Agreement has been 
described as the mOst anti-competitive agreement the U.S. 
has ever entered into, and we believe that is true.» 

GeQrg€ Beam - Hillsborough County Aviation Authority 
Tampa, FIor ida 

e ••.. (the) agreement eontravenes aIl of our country's 
most important principles in international aviation. 
(the ~greement) overruled the CAB' s determination of the 

PC & N. We believe the Bermuda 2 Agreément is illegal 
and void ... 10 

·."'-r • e A 
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Notwithstanding the diversification of the views 

expressed, a more oomprehensive analysis of Bermu~a 2 would 

involve the changes and developments in the civil aviation 

policies of both countr!eS and the situation of the interests 

affected by the Agreement. This entails the political influ-

ences as they impact their international aviation prbgramme. 

Shakespeare once said «policy sits above conscience-. Does 

polltlcs sit above policy? The question should preferably be 

laft unanswered. 

A. u. S. Views 

There is no doubt that the Bermuda 2 Agreement was present-

ed ta the world with pride ~nd praise by h~ghest officiaIs in 

both governments. However, as observed earliér, the initial 

response 'in the U.S. was not very encouraging. NO sooner the 

complete text of the Bermuda 2 Agreement became available, it 

triggered demands for congressional hearings and raised the 

possibility of a court challenge of the' yal~dity and c.onstitu

'tionality of the pact ,Il After the conclusioI;l. of the Agr..eement, 

Alan S. Boyd, O.S. Chief neqotiator ~n the talks, tried to defuse 

these mis-apprehensions. He asserted that the capacity restric

tions in the agreement wo~ld help increaSe the eff iciency o,r 

airline operations by forcing more caref~l pl~nning. This 

increased eff,ici-ancy wOuld,. in turn, with :l,.ndependent initiative 

Oh the priee sidel result Ln relatively lower fares for the 

publie. 12 
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Later while defending the new capacïty agree~ents, Boy~ 

said in testimony before the Sena te Co~erce, Science and 
, 13 

Transportation Aviation Sub-Committee that they were needed 

because the U.K. had increasing1y interpreted the 1946 Bermuda 

agreements uni1ateral1y. He further said that'the U.S. inter-

agency policy group had approved the Bermuda 2 proposal whereby 
, 

each government could review any increase of scheduled North 
i 

Atlantic seat capacity of more t~an 15%. This position was not 

particu1arly well taken by Howard W. Cannon, Sub-committee 

Chairman r who expressed the concern that Bermuda 2 was unfairly 

restrictive of free enterprise. He said «what we want to find 

out here is how U,S"policy is made, by whom' and how ft is 

implemented •• 14 

The Sub-Committee on ~via ion o~ the House Public Works 

and Tran~portation C0rnmitte~,l~ while holding the public 
, 

hearings on Ber~uda,2, included the following remarks in their 

o~ening stat'ament: 

«The general pr.inc.iple which has governed United 
States' interna'tional aviatïon policy is that 
competition prbvides the best service for the 
pub1ië. We' have r~sisted the desi;res of foreign 
air1ines té> move, to .a sys'tem whe're the 9'0verrunent -
controls SChedules, and revenuès are pooled by 
the air~ines serving a route. Our belief has been' 
that capac~ty controls and revenue sharing ~ncourage 
ineffiçiency and results in.high' fares for the 
consumer. A leading example is air trarisportatio~ 
within'Europe, where there are significant limitations 
on competition, and fares are two or more times the 
level charged within the United states. On the other 
hand, our e~perience, domestically and internationallYI 
pas bee~ that competition encourages efficiency,
imaginative marketing, and low fares.' Bermuda 2 
restr1cts co~petition. to much -greater degree th'an 

1 
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Bermuda 1. As we will hear in greater detail 
from our witnesses, under Bermuda 2 the United 
states has given up the right ta designate more 
th an one U.S. carrier in most markets, and we 
have retreated from our principle that there be 
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no advance control of schedules. In these hearings 
we will de termine whether the Executive Branch and 
the CAB view Berm~da 2 as a 'special case', and 
whether they in tend ta press for agreements with 
other countries which do more than Bermuda 2 ta 
require a competitive system.» 

In the testimony that followed, Mr. Bill, Deputy Assistant 

Secretary of State for Transportation, Telecommunication and 

Commercial Affairs, Mr. Davenport, Assistant Secretary of 

Transportation and Mr. Boyd, the chief negotiator, testifled in 
. 

fa~our of Bermuda 2. Other witnesses including Mr. John Barnum 

formerly beputy Secretary of Transportation and, most signifi

cantly, the then Chairman of CAB, Mr. Kahn found problems with 

Bermuda 2. 

In their testimony both Mr. Biller and ~r. Davenport stated 

that the y considered the U.S.-U.K. situation was a special caSe 

and Mr. Davenport said specifically that Bermuda 2 would not 
-

be,a «complete model» for other agreements. Mr. Kahn, on the 

other hand, was unwilling ta criticize the negotiators but did 

- see serious shortCQmings with Bermuda 2. In his testimony h~ 

underlined the following objectives that the U.S. should strive 

to attain in international negotiations: 

(1) el'imination of anti-compet"itive restrictions 
on charters and supplemental carriers; 

,(2) expanâé~ opportunties for new low-fare sche
duled service; 

. -.., ~, 
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(3) maximum access to markets by expansion of 
non-stop U.S. gateways;· 

(4) adequate multiple carrier designations; 

(5) avoidance of capacity or frequency restric
tions; and 

(6) maximum flexibility for air carriers to 
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operate to points beyond or on the way to the 16 
country with whom the agreement is negotiated. 

In terms of these obj.ectives, Mr. Kahn observed the 

Bermyda 2 agreement left much te be desired. He sa id that the 

~greement met one of these objectives by providing two new non-

top London gateways immediately - Atlanta and Dallas/Ft. Worth-

and two additional non-stop gateways in three years - Housten 

and a point not then named. It also guaranteed U.S. carriers 

the right to operate flights from interior u.s. cities through 

the designated gateways and to points beyond the United Kingdom, 

without substantial limitations. Furthermore, the agreement . 

incorporated following restrictive features which could seriously 

interfere with competitive development of the market: 

(a) It Itmited the possibility of low fare 
scheduled service by a new carrier from any 
gateway, other thpn Laker Airlines' Skytrain 
service from New York, by imposing restr-ic
tions on carrier designations; . 

(b) It added a new mechanism for limiting increases 
in capacity through a control of frequencies on 
North Atlantic routes; 

(c) It imposed réstr·ictions on non U. S. lpcal 
traffic - commonly referred to as f!fth freedom 

'which could have -a heavy impact in the Pac!f ic ; 
where u.s. flag aIl cargo-carrier were no longer 
able te carry traffic 'between Hong Kong and points 
between Hong Kong and the United States, and 
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(d) It failed to ensure Britis'h acceptance of 

U.S. rules on charter transportation and 
left the important subject of improved 
opportunities for charter competition to 
later negotiations. 17 

, 
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In his opening statement before the Aviat'ion Sub-Committee 

considering the divergent v~ on Bermuda 2, the sub-committee 

Chairman Representative, Glenn Anderson said that there were 

several areas of congressional dissatisfaction with Bermuda 2. 

In his opinion they were: the cutback of multiple designations, 

the possibility of advance control of schedules, the economic 

rights relinquished by the U.S. and the failure of its negotiators 

to secure a more definite agreement on the right of charter 

18 carriers., The sub-committee expressed particular concern that 

the restrictions on multiple designations would eliminate the 

possibility of a new U.S. low fare carrier from en~ering the 

market. l9 

It may be noted that this sharp reaction to the Bermuda 2 

agreement was not only opportune for U.S. but urgent. What 

most U.S. observers were asking was whether the agreement would 

set a precedent so as to help manifest their attitude in the 

20 forthcoming negotiations with Japan, which was to redress 

the grievous imbalances in the old bilateral of 1952. In his 

letter to Mr. Kahn on 6 October 1977, the President Jimmy Carter 

wrote the following: 

«The work you are about to undertake in negotiating 
bilateral agreement with Japan is of great importance. 
Two related' problems face international aviation 
today: empty seats and high fares. Both problems can 
be resolved if we work to remove restrictions on low 
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and innovative fares in both chartered and 
scheduled service. l am convinced that 
increased competition can make convenient, 
low cost transportation available to many 
poeple who cannot now afford it, while at the 
sarne time bringing greater prosperity to the 
international aviation industry. Our goa~ in 
international aviation should be te move to
wards a truly competitive system. Market 
forces should be the main de terminer of the 
variety, quality and price of air services .... 
..... our policy should be to trade opportunity 
rather than restrictions. To achieve these 
goals will require close inter-agency co~~era
tion and a firm negotiating posture ....• 

pp .... ' F Pl 
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Centainly this approach by the President did not bode weIl for 
~ 

considering Bermuda 2 as a model. Simîlar strategy,was also 

22 being envisaged for the U.S.-Italy talks. Italy's grievances 

tied in with already expressed by the United Kingdom and 

Japan and mainly dealt with three points: capacity control with 

pre-determination aimed at reducing total U.S. capacity, abandon-

ment by the U.S. of the principle of multiple designation of 

airlines (in particular, a single U.S. carrier to compete with 

Alitalia at Rome and Milan), and a reduction in fifth freeàom 

rights - on routes beyond Rome, especially to the Middle East -

which gave U.S. airlines substantial advantages compared with 

the marginal benefits for Alitalia. 

After providing a general overview over the conflicts and 

criticisms emanating from aviation cornrnittees and other inter-

ested 'parties, it will be appropriate now to provide a more 

indepth coverage on the areas of major criticism. 
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a. Cr~ticism of the Capacity Control Measures 

One of the criticisms of the Bermuda 2 agreement is that 

by restricting the number of carriers as weIl as capaoity, 

the agreement may violate the U.S. anti-trust laws. 23 Hear

ings were called in by the Aviation Sub Committee of the 

House Committee on p,ublic Works and Transportation pointing out 

that the capacity and airline designation provisions were 

contrary to the Federal Aviation Acts'mandate of oompetition. 24 

Several court challenges were also organized by Ralph Nadar 

Consumer Action proJect and by Tampa, Florida, which was named 

as a gateway city in the Transatlantic Route Proceedings but 

which was excluded by Bermuda 2.25 

It'may be an interesting paradox here to note that the 

issue of capacity had been the subject of much discussion before 

the agreement was concluded. The United States stance against 

controls had been heavily criticized. In fact, in 1974 officiaIs 

within the State Department, the Department of Transportation, 

and the airline industry were admitting that th~ original 

Bermuda Agreement position on capacity was becoming weaker and 

less defensible because of intense competition, high costs and 

26 economic problems. Various writers had suggested for a change 

in the U.S. approaoh in view of the diminished share of the 

market American planes carry( the overall decline in air traffic:7 

, 28 
and the lack of any real control of fares by the current system. 

Andreas Lbwenfeld, a specialist in international aviation law, 

even suggested a total reversaI of U.S. stand on capacity 
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regulations and argued for the reasonable allocation of the 

resources through negotiations of restraints on capacity.29 

Notwithstanding the above, the politician and users in 

the United States thought that the agreement violated the anti-

trust laws. But, after through study of the question, the U.K. 

experts finally came to-a compromise solution. This emerged 

very clearly from the document which stated the concepts of 

the United Kingdom on capacity regulation on the North Atlantic 

and was submitted by its delegation to the ICAO Special Air 

Transport Conference in April 1977. As in the Harbridge House 

Study30 we Qould find a list.of possible formulae, ranging from 

complete liberalisrn to protectionism through pre-determination 

and control. The solution recommended in the U.K. document, 

which now appeared in Bermuda 2, is haif way between these 

extremes. This statement of the U.K. theses spelled out at 

ICAO, did not make a model of Bermuda 2, but it was, in no way, 

either designed to illustrate the famous saying - «Publish and 

be damned!».31 

b. Criticism of the Legal Status of the Agr~ment 
32 In the United States bilateral air transport agreements 

are concluded without the advice and consent of the Senate and 

are thus characterized as executive agreements rather than as 

treaties33 It is except for a vaguely drawn preoedent the 

U.S. Government has maintained the position that an air 

service agreement does not constitute a treaty. The precedent 
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is, only if an international agreement significantly affects 

U.S. military, political or economic affairs, it is con~idered 

a treaty, and the President can enter into it only with the 

34 advice and consent of the Senate. 

Most countries in the world, however, consider a bilateral 

35 agreement a treaty. Shortly after Bermuda l waS sign~d, 

considerable debate took place in the houses of congress as to 

the legal status of that agreement. These debates re-emerged soon 

the Bermuda 2 was concluded. 

During the course of congressional sub-committee hearings, 

the following charges were raised by a witnes? from the city of 

Tampa and by a witness from a Ralph Nader Group: 

(1) The CAB, which i q an arm of the congress, had 
found certain routes to be required by the 
public convenience and necessity. In executing 
Bermuda 2-, the President exceeded his powers in 
that he nullified Congressional Policy and usurped 
the Congress' constitutlonal role; 

(2) Bermuda 2 has aIl the hallmarks of a treaty'but 
since it was not submitted for the advice and 
cOI)sent of the Senate" it is a nullity. In 
thls connection, the witnesses pointed out that 
although bilateral air transport agreements have 
historically been considerèd as executive agree
ments, no court has so decided and there is no 
act of Congress expressly giving the President 
such power; 

(3) The appointment of Mr. Boyd as a 'Special 
Ambassador' to conduct the negotiations on 
behalf of the U.S. violated the constitution 
because the President failed to seek or obtain 
Senatorial advice and consent which is required 
for the appointment of Ambassadqrs: an~ 
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The tailure of Mr. Boyd to make provision 
in tne U.S. Delegation for consumer and civil 
groups representatives violated the Federal 
Advisory Comm~ttee Act. 36 

The author would not like to express any views as to 

the validity of the various charges of illegality levelled 

above. In his opinion, one of the strong reasons that Bermuda 2 

was being 50 strenuously challenged was that the Government 

chose to lay aIl of its tenets out on the table instead of hiding 

them in separa te memoranda of understanding and informaI, 

executive agreements. 

This view point has further support in the Statements of 

State Department and Transportation Department officiaIs, who 

saidj man y agreem~nt5 with foreign countries - particularly in 

South America and the U.S.S.R. - contain more restrictive 

capacity and.:, schedu-Ie clauses than Bermuda 2 contains. A 

Transportation Departmenttofficial specifically said «Every - . 
bilateral agreement we have contains sorne sort of restrictive 

clauses .• 

In the U.S. Executive Branch officiaIs saw a great danger 

in having the Sena te ratify bilaterals. They argued that the 

Senate moves slowly on treaties and gave as an example a U.S./ 

U.K. taxation treaty\that was siqned more than two years aga 

still awaited Sena te ratification: In addition to possible 

delays on ratification, without a specifie requirement that the 

Senate act in a set number of days, Executive Branch officiaIs 

contemplated routes and carrier designations getting tangled in 

37 poli tics. 
) 
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In Greater Tampa Ch,amber of Comm~rce vs. Neil Goldschmidt, 

38 Secretaryof TranSportation, the D.S. Court of Appeals 

discussed the challenges made against the legality of Berm).lda 2 

agreement. The plaintiffs-appellants were the Greater Tampa 

Chamber of Commerce: 'The Tampa Bay Area International Air 

Service Task Force; the Aviation Consumer Action Project; 

Hillsborough County, Flor ida; the city of Cleveland, Ohio; 

and eleven individuals who used international air service Oh 

March 23, 1978. They filed a complaint alleging that Bermuda 2 

was an invalid agreeItlent and asked for declaratory and injuncti ve 

relief against the Secretary of Transportation, the Secretary of 

State, and the Unit~d States. The Appellants identified as the 

in jury which motivated the suit that Bermuda 2 was canti-

competitive. and therefore diminished the quantity and quality 

of transatlantic air service available to thern. 

The Court of Appeal disrnissed this case for lack of staml:i.nq 

because the complaint failed to allege facts showing a substan-

tial likelihood that a grant of relief would redress the 

asserted injuries. Moreover, the Court held that there was no 

substantial li~elihood that the Sena te would refuse to rat if y 

the agreement if Senate ratification were necessary, and even 

if the Senate declined to ratify the agreement, there was no 

evidence that the United Kingdom would accept terms other than 

those in the Bermuda 2 Agreement. 

The legal debate over the status of the Agreement bore 

no fruit 1 and the bilaterals still continue to enjoy the status 
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of 4(executive agreements». Finally, the author endorces 

the views of the U.S. administration that if the Court had 

tG rule that biJ.aterals were treaties and required ratifie a-

tion, it might have severalJ.y disrupted the international 

~""""~ir transport s.ystem. 

c. Other CFi ticisms, 

One of the initial cri ticisrn of the a greernen7' from the 
L--/' 

American pOint of V'iew was concerning the number of gateways 

the British gained into the United states çornpared to only one 

maj~r <:Tateway in the United Kingdorn for the United states. 

Oth~r cr.i ticism centered on the limi ts on flights in the Pacifie 

arena -and lost fifth freedorn rights. The first area of eriticisrn 

lI\ây 1:?e vaJ. i<d , but it should be noted that there was reeiprocity 

39 far ~each route allowing American carriers to fJ.y to Britian, 

and~ th~re were ot~er points in British Commonwealth open to 
- . 

the_ Un~ted 'States. The second area-, limited flights in the 

Pacifie, was of signif icance primarily because of the require

ments of the around the world services. 40 The third are a , lost 

fifth freed?m rights, was probably the rnost seri6us in its 

effects on the amount of traffic United States carriers could 

have handled in Europe, even though the United states did 

retain fifth freedom r ights for around the worJ.d service and 

for the major German cities. The American carriers were parti-

cula;rly concerned of the eomparati vely largèr !lurnber of fifth 

freedom· ri:ghts granted to Britian-South America, Mexico City_ -

J, 
JI 
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and beeause aIl points in Canada were intermediate points 

to the United States. 41 

The issue of fifth freedom losses was taken up by CAB 

Chairman Kahn in his statement before the House Sub-Committee 

on ~viation. lti his views, one goal of international aviation 

negotiations should be maximum flex'ibili ty in fifth and sixth 

freedom rights. One of the spec if ic areas he was coneerned 

about was the possible impact of f if th f reedorn restr ietions on 

42 ,alI-cargo flights involving Hong Kong. 

The other criticisms centered around the viability of the 

negotiating body. In the U. S. the Secretary of State is ernpowered 

to advlse and consul t the Secretary of Transportation, the CAB, 

and the Secretary of Commerce with respect to negotiating 

43 aviation agreements with foreign governments. Soon after the 

conclusion of Bermuda 2, the State Department was criticized for 

placing the diplomatie relations before the economic welfare of 

the U.S. airlines and for its Iack of intergovernmental coopera-

44 
tion. The authority of the State Department was further ques~ 

tioned through the draft proposaI submitted under the Carter 

administration which placed the State Department in a negotiating 

position subordinate to that of the Department of transportation ~5 

B. The United States Attitude: A Review of Agreement b:( the 
Airlines 

As far as the U.S. airline industry was coneerned, Pan Am, 

to start with, expressed sorne dissatisfaction with the new 

agreement, comp~aining that i t «transferred net eeonomic benef i ts 

" 
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from the u.s. tlag system.to the British flag- but added 

quiek1y that the agreement ewas One the U.S. flag system 

could live with». 46 

Exp1aining the Pan Am's perspective, Elihn Schott, the 

Senior 'Vice-President, said that the V.S. side was effectively 

represented during the negotiations. The airline considered 

that the agreement was tailored to the specifie air transport 

situation of the two countries and in most respects made no 

fundamental changes. Following reasons were considered as 

responsi~le : 

(a) The architects of 1977 agreement were not 
confrontèd with the need for construeting a 
wholly new b1ueprint but simply with ~he task 
of revising the old one; 

{b) No extraordinary changes were envisaged because 
the intervening 31 years had seen the develop
ment of the world's greatest international air 
transport route systems and neither party wanted 
to destroy what had been achieved. 

Pa~ Am was not particuiarly critical of the diff~eult 

~ourse betwèen excessive competition and too mueh regulation. 

They believ:ed, that even with the limi tatiQn of Bermuda .2, the 

Urtited State$ would still be able to designate more airlines 

on transatlantic routes to Bri~ian than it had seen fit to 

~esignàte at anytime in the past three deeades. The airline 
" 

eonsidered that the rate provisions of Bermuda l have been with-

out _substantial change carried intQ Bermuda 2. As to the 

increasing intervention of governrnents in the rate-making 

process, the Pan. Am was supportive of the poss~bility of seleeting 
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-any one of the various courses available under Bermuda 2. 

These cOurses included the extensive use of traffic conference 

machinery with the agreed rates subject to approval or 

conditioni:ng by the governments. Alternatively, the govern-

ments could, to a large extent, prempt the functions of the 

traffic conferences by agreements between themselves and there 

could he a large degree of freedom for rate setting by indivi

dual airlines subject to acceptability of these rates by the 

47 governments. 

The Pan Am considered the are a of capacity on scheduled 

services as a significant çhange, but were somewhat skeptical 

as to whether the circumscribed freedom guaranteed by Bermuda 2 

represented a step towards pre-determination. However, in their 

view, the Most dramatic and substantial change effected by 
. -

Bermuda 2 was the elimination of the fifth freedom rights 

previously enjoyed by o.s. carriers and particularly Pan . 
Ame~ican at Many points beyond London and Hong Kong in Europe, 

ASia, and Australia. They were not surprised that the agree-

ment posted «no trespassing. signs on British third and fourth 

freedom traffic which had previously been aVailable as fifth 

freedom to U.S. airlines. -What was surprising for them was 

that the U.S. conceded that British carriers could continue to 

trespass in u.s. third and four th freedom markets - that was, 

traffic moving between the United States and third country 

points in Europe or Asia by the simple expedient of routing the 

traffic through a British point such -as London. 
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~s far as the loss of fifth freedom rights beyond London 

and Hong Kong were concerned, the Pan Am was particu1arly 
, 

critièal of the resultant waste of fuel and vastly restricted 

choice for passengers, bringing econom;c p~nalty to U.S. 

carriers as weIl as to the public. Finally, while general1y 

praising the Bermuda 2 agreement, the airline felt that such 

comp1ex ipternationa1 agreements should not be drafted under 

the pressures of inflexible deadlines. 48 

The views of the ,Trans World Airlines wer.e no different. 

In representing the views of the airline, Thomas Taylor, the 

Vice-President of the Government Affairs said that Bermuda 2 

was a good agreement. He be1ieved that while the period of 

infancy for Bermuda 2 agreement seemed difficult, if ~ould 

finally out-1ast its immediate critics and outgrow its prob1ems, 

and will serve with distinction for sornetime to come. 49 

Other U. S. carriers, such as National Airlines, whi,ch did 

not gain anything under the new agreement, were not so easily 

placated. In the Transatlantic Route proceedins Decision issued ' 

on July 13, 1976, the CAB had recommended that National Air1ines 

be given authority to operate non-stop to London from Tampa 

and New Orleans. 50 Neither of these cities is mentioned in 

Bermuda 2 as a gateway for non-stop service te London. 

Before the sub-committee on Aviation, the real crit·icism 

came from the air charter industry, where Edward J. Driscoll, 

the President and Chief Executive officer of the National Air , 

Carriers Associations, an organization of supplemental carriers 

, ' 
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(carriers tnen authorized on1:y to engage in charter air . 

tran~portation) pointed to the absence of charter linkage 

clause or a charter 'understanding in, Bermuda 2 as the focus 
. , 

of charter carrier criticism. si 
, -") 

During the sub-committee meeting on aviation, Senator 

Cannon asked the air1ine executives" if they wou1d recommend a 

congressiona1 veto of Bermuda 2 if such a statutory provision 

existed. Driscoll gav~ an unqualified «yes», but C.E. Meyer, 

.President of the Trans World Airlines, and Elihn Schott, 

senior Vice-President - international and regulatory services, 

Pan American World Airways,' said they wou:Ld not have asked for 

a veto. Sc'hott said the V.S. negotiators «di'd the best they 

could», but, as discussed earlier, listed ~he following objec-

tions ?y, the Pan American: 
1 
\ 

(a) Substantiai reduction in V.S. fifth freedom 
rightsi 

(b) strict limitatio~s on the frequency of service 
on fifth freedom routes that were retained, 
part,icularly round the world and in the Orient; 

(c) British access ta most of the u.s. transatlantic 
. gateways allowed now on a non-stop hasis for ' 
·U.S .• carriers; 

(d) British non-stop service ~rom Housten three 
years before a U.S. airlinei and 

(e) Limitation on U.S. carriers gateways to' London, 
with qn~y t~o u.s. cities a110wed two U.S. 
air1ines each. 

e 

Another probl,em not addressep by Bermuda 2, according to 

Meyer, wag escalating user charges in London. He said 1qnding 

'fees, par~ing cha~ges and- terminal traffic control at' Heathrow-
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,cost !Wh $4.5 million in 1974, a figure that would amount to 

$7 million in 1978. He further complained about higher en-

route navigational charges and the «shocking increase- in 

air traffic control charges of the Euro-control system. 

He stated: 

«1 should note that the U.S. does not impose en
route charges or air traffic control charges on. 
foreign airlines entering air space subject to 
our control. _52 

On the other hand, J. Donald Reilly, Executive Vice-

President of the Airport Operators Council International, 

called for more prior consultation with airport operators as 

weIl as the airlines in the next round of bilateral talks. 

He asserted that negotiators should more carefully assess the 

effect of an agr~ement on the user charges of every airport 

involved .. 

C. British views 

, The British accomplished a great deal in Bermuda 2. Many 

of the new provisions put the British carriers on more of an 

even par with Arnerican airlines. 53 Edmund Dell, British 

Secretary for Trade termed the agreement reasonable and satis

fa~tory for both sides ~nd predicted that the agreement would 

result in more ppportunity for British airlines, less waste 

of resources, and real advantage to air travellers. Furthermore, 

he'said that the capacity control mechanisms would lead to 

lower fares in reallterms. 54 The response by the opposition , 
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conservatives in Britain labelling the agreement as failure 

was not weIl taken by the general consensus. Most agreed 

that Bermuda 2 was the «British revolution of 1976-, as 

55 described by Harriet Oswalt Hill. 

The other co~entators, however, suggested that although 

the British taxpayer would win, the state-owned British Airways 

would probably obtain a larger portion of the market - the 

passengers would lose because of less competitive service. 56 

Evaluating the British position, Lord Thomas E. Bridges, 

observed that the agreement had successfully attained the 

following objectives: 

(1) The new text was a far more precise document 
than its predecessor and contained careful 
formulations on problems which had been a 
source of disagreement in the pasto These 
included such important matters as tariffs, 
aviation security, commercial operation, user 
charges and the settlement of disputes; 

>1' 

(2) Capacity control was one of the main objec-, 
tives of the,British in re-negotiating the 
agreement. The provisions on capacity control 
in the agreement satisfied the British on the 
mechanism to prevent the excessive capacity and 
all the consequences which flew from it; 

(3) Another important gain in this agreement was the 
increase in number of gateways in the United 
States. The following reasons were advanced by 
the British to explain this point: 

(a) Given the growth in international air 
travel, it was desirable that there 
should be more direct flights from 
originating points in the United States 
across the North Atlantic. It was, 
therefore, the dut Y of government to 
facilitate this in a way which was equit
able to airlines, the travelling public, 
and the national interest concerned; 
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Cb) The British have not succeeded in 
negotiating Bermuda 2 a principle 
namely that British and U.S. carriers 
should be given equal opportunities 
at each of the gateways. One reason 
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for this was that on certain new routes, 
it made sense to give the carrier open
ing the route an exclusive period in 
which to establish the service. Secondly, 
the U.S. side felt that they could not 
concede total parity to the British at 
aIl the U.S. gateways available to 57 
American carriers under the Agreement. 

According to the British it was not correct to view the 

Bermuda 2 agreement as restrictive or illiberal. On the 

contrary, they believed that they were able to preserve the 

liberal character of previous agreement. The British considered 

that the main are a of interest was the competitive low fares and 

charters and their relation to each other. Here the reference 

was drawn from the decision of English Court of Appeal, in 

December 1976, which considered that the guidance given by the 

British Government to British Civil Aviation Authority, over the 

Laker Skytrain service, ~as ultra vires. 58 This decision was 

instrumental in bringing about significant changes in the policy 

of «single designation.,which the British followed in their 

rtegotiations with the U.S., and the eventual designation of 

Laker Airways as the British's second scheduled operator On 

London/New York. 

The British felt that on the American side the starting 

point in the Iow cost fare area was quite different. The 

American had very forcibly expressed their view that since the 

.. 
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British capacity control mechanism had imposed limits on 

competition in scheduled services, an additional competitive 

spin in the charter sector was essential to counter balance 

the effect of the capacity mechanism. The British, however, 

did not accept the view that capacity mechanism would involve 

such an effect. In their view it merely helped to limit sorne 

59 of the wasteful effects of the competitive process. 

The British considered the agreement was a compromise. It 

was thus not a rigid system and allowed the operator a consider-

able measure of freedom. In their view the government role in 

the agreement was designed to challenge the individual judgements , 
of operators and to suspend ~thin certain limits increases in 

\ 
capacity. Finally, the overall British viewpoint was that the 

United Kingdom received most of what it had sought, particularly 

because capacity control had been adopted. 

D. The British Attitu4e: A Review of ,Agreement hy the 
Airlines 

60 British Airways was very pleased with the new pact. 

Peter Jack, representing ,the British Airways, said that 

cBermuda 2 was for British Airways a great advance on the 

Bermuda of 1946 - an advance which weIl justified the U.K.·s 

61 denunciation of that Agreement.·. The Alrline believed that 

taken together, the new route points, restricted double designa-

tion, and the capacity control mechanism, the airline would 

havé the opportunity of earning considerably more resources on 

their transatlantic services into the U.S.A. than before and a 
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higher percentage of the total Atlantic market between the 

62 U.K. and the U.S.A. The officiaIs for the state-owned 

airline estimated that this gain in earnings would be about 

>' 63 15 million pounds as a result of Bermuda 2. 

British Airways, however, had sorne criticism qt the 

Transatlantic Capaci~y Control. They felt that th~ capacity 

was not so controlled as to produce equal capacity for the 

airlines of each side, particularly as only frequency and not 

64 seat contol was established. 

'5 Laker Airways also scored impressive gains. However, 

British Caledonian, the U.K.'s second flag carrier, was not as 

jubilant. The airlines' critcism mostly devolved on provisions 

which undermined its competitive position, and which placed 

Britian in generally inferior position in ter~s of market share 

66 ~ opportunity. The airline, which was licensea to fly the 

New York-London route, but suspended service three years before, 

had lost its rights on that route, which were then being 

67 operated by British Airways and Laker Airways. British 

Caledonian had lost 5.3 million pounds in the first year of the 

agreement as a result of the introduction of services by U.S. 

carriers on the Houston-London and Dallas/Ft. Worth-London 

routes. G8 British Caledonian further contended that Britisn 

Airways and. Laker ~i~ways would not be able to adquately compete 
, 69 

with Pan-Am and TWA on the London-New York route. 

C.E. Powell, Manager International Relations, British 

Caledonian, explained the reasons of its airline in being a loser~ 

1 
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The airline believed that since it was the first airline to 

have taken up any wholly new opportunity offered by Bermuda 2, 

it became more quickly affected by the agreement than any 

other airline. 70 

British Caledon~an, therefore, considered the results of 

Bermuda 2 disappointing. In their view, the new a9reemen~ 
. 

offered no solutions to the sort of problems that had afflicted 

most North Atlantic operations over a long period of time. The 

airline considered that the main problems on the North Atlantic 

have been of three types: 

(1) The excessive rate of capacity growth follow
ing the introduction of new aireraft types; 

(2) the cost escalation and traffic slump after 
the oil crises; 

(3) the competitive relationship between scheduled 
and charter services. 

In the views of British Caledonian Airways, since thé 

Bermuda 2 agreement made only minimal provis~on for excessive 

rates.of capacity growth and no provisions for the above 

problems, the Americans have won on this basic point. Moreover, 

if the agreement provided American interests less than they had 

sought, it was because of the failure of the American's own 

internaI consultation procedures, and hence, they could not 

blame Bermuda 2. 

The British Caledonian Airways believed that Bermuda 2 

provided for a very competitive situation .. consequerttly, they 

made a decision very ,shortly after Bermuda 2 was initialled to 
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start a daily service to Housten. This non-stop service on 

the London-Housten route faced major competition from their 

existing North Atlantic services and from Concorde. Concern-

ing the routes, the airline believed that revision of route 

structure should take place regularly. In their view, in 

five to six years' time when aIl the new routes would be 

assimilated into the system, their effect should be'assessed 

vis-a-vis the new industrial and business centres which may 

have developed meanwhile between the two countries. 

The airline was critical of Annex 2, but on a cbmpletely 

different basis from the Americans. While they did not believe 

in the American criticism that the Annex was restrictionist and 

anti-competitive, they wanted the system ta have been more appro-" 

priate for the sort of crises which affected the North Atlantic . 

They believed there were three defects in the procedures: 

(1) If there was tao much capacity on any route 
at the outset of the new agreement, it Was 
difficult for this capacity to be reduced; 

(2) There was no effective restraint on 'capacity 
when Boeing 707 or DC-8 type aircraft were 
replaced by higher capacity wide-body types. 
Equally, there was no restraint if, say DC-IO's 
were replaced by 747's or even larger aircraft; 

(3) There was no provision for reducing capacity on 
routes where traffic levels were decreasing. 

Accordinq to this airline, it was clearly a major defect 

of the new agreement that none of the main crises - 707 intro-

duction; 747 introduction and the oil crises - were covered by 

the capacity procedures. Nonetheless, the Aqreement on the 

.-
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other hand, the airline believed, gave a more precise tariff 

article than its predecessor. However, the new Agreement did 

not offer a;y reassurance that future tariff levels would bè 

any more economic than they ~ad been in the pasto Similarly 

the Agreement did not offer any reassurance that the major 

regulatory factors affecting tariff levels, particularly the 
Q 

relationship with charters, would be any better managed than in 

the pasto 

Finally the airline, while reluctantly agreeing with the 

British evaluation that the Agreement was worth tens of millions 

of pounds for Britian, asserted that, Bermuda 2 would become 

famous on1y if it provided a better basis for regulatory inter-

national air services than its predecessor. It would prove to 

have been a British victory if Britian did better in relative 

terms than it did before. 71 

-...... 
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CHAPTER V 

BERMUDA II: AMENDMENTS AND REVISION , 

INTRODUCTION 

It is evident that influential interests in the United .. 
States had not been satisfied with the Bermuda 2 agreement. 

Within less than one year of the conclusion of Bermuda 2, ,the 
ê 

Carter Administration began the trend of negoti'ating liberal 

bilateral air transport agreements with a number of countries 

in order to encourage competition through l'ow competitive, 

priees and to el,iminate aIl regulatory restriçtions concer~'ling 

capacity, frequencies" routes and ch~rte.r flights. 1 
, . 

The first liberal Protocals'were concluded with the 

Netherlands and Singapor~ in early 1978.~ Agreements with other 

countrtes (such as Israel, Germqny and Belgium) followed;3 At 

the end of 1979~ the U.S.A. had signed about eleven· of such' 

bilateral agreements with different countries including Jamàic~,' 

Papua New Guinea, Fiji and Tha~land.4 

The objectives of the new American negotiating polfcy were 

formally set down during 1978. It was a strong calI for inter-. " 
national deregulation. Under this new policy economic declsiohS 

were left to the determination of individual.airlines and te 

the free ,forces of the market place. 5 Deregulation originated 

in the domestic American air tr~nsport system, but was gradually 

transposed to the international field as weIl. 
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The approach in the United States, however, had been to 

remove the barriers to market'entry in order to oblige the 

big a.lrlines on the dome~tic network to face 'up, tq the 

others: to those who would never have hoped for the sarne treat-

ment under the old regime, or who would have wanted years to 

obtain much less. Thus the n'ew regi,me has been gen.:;rally weIl 

received by those who seized t'hese opportunities and much more 

cooly, of course, by those who were obliged to share the cake. 

International Deregulation, on the other rand, was, in fact, 

nothing more than an attempt by the U.S.A. to reintroduce on a 

country by country basis their traditional liberal aviation 

poliey as an answer to grow.tng r,estrictionism frOm various 

countries. There is n9 doubt that the liberal agreements did 

work weIl for the North Atlantic, but it was certainly not 

acceptable on a world wide basis. This liberalization ~ad been 

1ntroduced mainly on routes between industrial countries or 

between them and the new «industrial countries» (South-East 

Asian countries in particular) because those countries generated 

the bulk of the traffic market. Third world countries operated 

mostly in these markets and were often high-cost opera tors 

whieh made.it very difficult for them to adopt liberal polieies. 

The latte'r states strongly rejected the American policy within 

--the framework of ICAO. 

According to the U.S. viewpoint, Deregulation was on 

more sol~d "grounds" and succeededm increasing the productivity 

of indivldual airlines. The U.S. elaimed that the average 

1 
f 
1 , 
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annual increase in the load factor was four times higher in 

1977-1979 than in 1972-1977 when the airlines were regulated. 

The increase in revenue ton miles per gallon of fuel was 

almost 50%. The United States gave these results in greater 

detail to illustrate its paper on capacity submitted by its 

delegation to the Second Air Transport Conference of ICAO. 6 

However, for the Americans the concern was not the financial 

aspect alone, but the problem of extrapolating the system 

7 internationally. 

The international aspect of deregulation eventually 

became a subject of serious criticism in the U.S.A. Marvin Cohen, 

for instance, while lecturing to the New York Society of Security 

Analysts in 1979 said «we have abandoned entirely the concepts 

of our international airlines as chosen instruments of our 

foreign policy.. Some critics compla~ned that it was a self 

delusion to set up universal standards for fair competition and 

sound management which were respected in one region and scoffed 

at in another. Conclusively, it was impossible to speak about 

equality of opportunity in such a one sided system. 

The ex-chairman of Air France ellucidated the dereg~latory 

concepts of U.S.A. taking into account the economic benelfits 

in the following wordsc 

clnternationally speaking, the market would be balenced 
to sorne extent if aIl the airlines operated rich and poor 
routes, as their respective markets and economic situ
ations would then be comparable. Under deregulation 
these prospects are precluded or minimized, as some air
lines are able to chose the best routes, without being 
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Thus operators who can achieve profitabi1ity 
while lowering fares are confronted with others 
who cannot match this competition without a 
varying degree of subsidy. It is probab1y exces
sive to speak here of unfair competition, but it 
may be concluded that this situation is i11-
adapted to the principle of equality of opportunity. 
It is an argument whieh can be used both against 
deregulation and its eurrent detractors in the 
Unitéd States who are attacking foreign aviation 
polieies .• 8 

Deregulation is a vast subject and author does not wish 

to expand the discussion or draw any conclusions, should it be 

premature to do so. However, it is noteworthy that Bermuda 2 

was not denounced during the period the deregulation movement 

was at its height (when it was generally accepted uncritically 

and capable of exporting in its pure form). However, these 

attitudes were instrumental in the U.S. seeking and amendments 

being made to Bermuda 2. 

A. The Amending Agreements 

In the years after Bermuda 2, low-fare agreements between 

the U.S.A. and the U.K. have been concluded. In the exchange 

of letters signed at Washington on September 19 and 23, 1977, 

the various low-fare innovations (inc1uding _Skytrain) were 

approved for use on the North Atlantic during the forthcoming 

winter traffic season. It was agreed that because of their 

innovative nature, these fares were to be reviewed by both 

governments as soon as sufficient experience with them had been 

<-

\ 

, . 
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acquired. Furthermore, due to their experimental nature, 

both governments agreed not to apply the provisions of the 

U.S.-U.K. Air Services Agreement9 to similar low-fare fil-

lings for effectiveness during the 1978 summer traffic 

season. lO 

Further negotiations took place in ~ondon and Washington 

on the question of Charter Air Services in the North Atlantic 

Market. Il As a result of these negotiations, the first t 

Exchange of Notes was signed at Bermuda between the United 

Kingdom and the government of the United States on 25 April 1978. 

According to this agreement, Article 14 of the Agreement 

and Annex 4 to the Agreement (including the Memorandum of 

Understanding on Passenger Charter Air Services between the 

two governrnents) was replaced by the new Article 14 and the 

new Annex 4. In the Article 14, both governments recognized the 

needs and demands of the low price oriented travelling public 

and, therefore, for the maintenance and development of efficient 

and economic charter air services. Each party granted to the 

other contracting party the right for its airlines to uplift 

and discharge international charter traffic in cargo between: 

(1) on the one hand, any point or points in 
the United States: and 

\' 

(2) on the other 'hand, any point or points in 
the United Kingdom of Great Britian and 
Northern Ireland (referred as «the United 
Kingdom.) • 
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This traffic could he carried either directly or via 

intermediate or beyond points in other countries with or 

without stop-overs. This Article, however, qid not cover 

the following charter air services: (i) having their origin 

outside United States and the United Kingdom or (ii) services 

operated by an air1ine of United Kingdom, having their origin 

in the United States and a traffic stops outside the United 

States without a stop-over in the United Kingdom lasting for at 

" least'two consecutive nights; or (iii) ser~ces operated by 

an airline of the United States, having their origin in the 

United Kingdom and a traffic stop or stops outside the United 

Kingdom without a stop-over in the United States for at least 

two consecutive nights. 

Under the new Article the airline or airlines were te be 

designated in writing and were to be transmitted to the other 

party through diplomatie channels. The Article aiso provided 

for fair competition, charter worthiness and the filling of 

priees or rates with their respective aeronautical authorities. 

The new Annex 4, on the other hand, provided for Passenger 
, 

charter worthiness requirements,liberal provisions concerning 

cargo charters and the procedure to modifying the charter 

worthiness requirements. 12 

Another round of talks between these countries took place 

at Washington, on November 6-8, 1979, to review major elements 

in the aviation relations between the two countries. The 

second amendment was effected through the Exchange of Notes 
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signed at Washington on December 27, 1979. According to this 

amendment the DelegatiOns agreed to advan~e from July 23, 1980 

to June l, 1980 the permitted inaugural date for non-stop 
1 

scheduled combination service by the United Kingdom designated 
.- ~ 

airline between London and Atlanta; and of non-stop scheduled 

combination service by a O.S. designated airline between London, 

and the additional u.s. gateway point to be agreed in accordance 

13 with the provisions of O.S. Route 1 in Annex 1 to the Agreement. 

Furthermore, in line with Article 18 of the Agreement, 

the Footnote l to cU.S. Route 1: Atlantic Combination Air 

Service», set out in section l of Annex to the Agreement, was 

amended to read c~ay not be served non-stop until three years 

after this Agreement enters into force». l ' This condition was, 

however, subject to the fact that cadditional points to be 

agreed between the contracting parties may be served non-stop 

from June l, 1980.. Similarly, the Footnote l to cU.K. Route 1: 

AtlantiG Combination Air Service~, set out in section 3 of 

Annex l to the Agreement was amended to read cmay not be served 

~ non-stop until three years ~fter this 'Agreement enters in 

force, except that Atlanta may be served non-stop from June l, 

1980».14 

These talks, which started in November, were again resumed 

in late January and then in late February, ended with a signa-

ture of a protocol of consultation on 5 March, 1980. These 

negotiations had a full schedule, covering practically a'll the 
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major items in the Bermuda 2 agreement, except the capacity 

clause: new r~utes, designation of carriers, traffic rights, 
'\ 

tariffs, freight services, charter flights plus the major 

,problem of the use of Gatwick to relieve saturation at 

Heathrow. The major issues resolved at these talks will now 

be briefly discussed. 1S 

a. Routes with Multiple Designation of Airlines 

New routes with multiple designation of airlines, 

formerly limited to New York and Los Angeles, weue 

risen to include two more: Boston and Miami. l6 The 

applicant airlines for Boston were Braniff and PAA, 

while on the British side a single carrier was allowed 

to serve this point. The Miami-London route was served 

by British Airways and PAA. 

(i) Miami-London 

Tbe Miami-London route is the most important 
in the vast transatlantic market. This agreement 
modified the situation ccncem.1ng cc::upetiticn, which was 
then open to two airlines from each country, 
including service to Heathrow with a new airline. 
Three airlines were thus to be chosen. Following 
the negotiations, it seemed that these new 
conditions would increase p~IS chances of obtain
ing th~ route, and such was 'the decision taken by 
the CAS on 4 April 1980. Sut it must be clearly 
pointed out that the authority granted to PAA 
was of, a temparary and\tentative nature, with 
validity limited to th~'years, and that although 
the criterion for serving Heathrow was very impor
tant, it was not the only one ta be taken into 
account. 17 

J 1 

/ 



.. 

(.' 

154 

(ii) Boston-London 

This route moved into the category of duel 
designation c1ass as a resul t of this agreement. 
The CAB had se 1ected the second carr ier - Wor Id 
Airways - which was to compete wi th the other 
certificate ho1der, TWA. Both of these air1ines 
had received temporary permits enabling them to 
open thelr services on 1 June 1980.18 . 

b. Service Timetable 

The new Agreement provided for a timetab1e for a 

number of services approved under this agreement or 

previously. These services were opened as fo11ows in 

1980 and 1981: 

c. 

(a) Spring-1980: London-St. Loui! by Caledonian 
and London -Miami by the second U. K. carr ier , 

(b) June-1980: Boston-London by a second U. S • 
carrier and Denver-London by aU. S. carr ier, 

(c) January-198l: Miami-London by a second u. S. 
carr 1er, and 

(d) April-1981: London-New Orleans by aU. K. 
carrier . 

Selection of Points by the ApPlicant 

The new agreement in princip1e worked out a time-

table, whereby each of the countries cou1d choose service 

points on the terrltory of the other for future operation. 

The formula, which was to be applied from 1981 to 1984, 

worked on the basis of two points. These. points were to 

be se1ected by each of the parties for operation in 1981 

and on1y one point a year in 1982, 1983, and 1984. These 

were the gateways served by direct non-stop flights. In 

., •. : 
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four years' time they cou1d number 15 or so. But 
'", 

the British suggested and the Americans finaliy 

agreed to the future services being curtai1ed for a 

period of three years. 
l' 

This rneant that each country had 

the possibi1ity of not assigning a second carrier to them. 

d. Traffic Rights 

There cou1d be no agreement on this point, which 

meant no~fifth freedom rights for the Americans from 

the U. K. to Europe, and no cabotage rights for the U. K. 

in U. s. terr i tory. 19 

In case of traffic rights beyond London, the U.K. 

maintained the lock-out approved by Bermuda 2 whereby 

the fifth freedorn to Belgium and Austria was to be elirnin

ated during the summer of 1980 and to the Netherlands, 

Sweden and Norway in 1983. A minor concession was, however, 

granted for traffic rights between Prestwick and oslo.20 

e. Fares 

The United States did not succeed in winning over 

its partner to its most liberal tariff formula: i.e. 

requir1ng agreement by the two parties fQr a fare to 

be rejected. 21 

In practice, however, tariff liberalization has 

made inroads on the North Atlantic, and both countries 

agreed, in an exchange of letters, to pursue this po1icy. 
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f. Freight Services 

The two partners had endeavoured for a year to 

arrive at an agreement on freight transport to replace 

the agreement which expired on 31 March 1979. They did 

not succeed and since then services had been opera'ted on 

a provisiona1 basis. 

The differences were not overcome in the negotiations, 

but it was agreed that the sarne approach to tariffs wou1d 

be taken in this field as in passenger transport, wi th 

progressive deregu1ation of operation up to 1985 on both 

schedu1ed and charter services. 

g. Charters 

The 1978 U.K.-U.S. Agreement concerning charter 

services, which expired on March 31, 1980 could not be 

renewed. However, these negotiations had brought bath 

countries considerably closer on the charter issue', but 

not enough to leAd up to a general agreement. The Interim 

·system was, therefore, to continue to operate on the basls 

of national regulations, but with the principle of reci

procity and balance being respected as far as possible. 
/ 

h. Airports 

The U.K. scored a victory on this point by success-

ful.ly managing to promote the use of the second London 

22 airport, Le. Gatwick. Gatwick was not actua11y the 

onl.y airport involved in the ta1ks. In the United States, 
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the towns of Baltimore and Newark, already served 

via Washington and New York, were among the candi-

dates for direct services. The British tried to 

oppose the move, but agreed to a compromise providing 

for the use of neighbouring airports for these new 

services. 23 

These negotiations were the first attempt at a general 

adjustment to the 1977 Agreement. It gave bath the partners 

substantial satisfaction. The analysis of these negotiations 

reveals that the United Kingdom won the Gatwick battle, and 

the United States made a few more moves on the deregulation 

chessboard, with sorne prospect of reasonable progress on certain 

basic aspects, in particular fares. The U.S. was disappointed 
. 

on certain issues (traffic rights and charters) but conceded 

it was asking for much more than the U.K. in this case. 

Perhaps the most interesting reaction came from the U.S. 

airlines. Many of them were of the opinion that the new agree-

ment might weIl be obsolete before it was implemented. They 

considered that relatively few of the services planned were 

valid markets, that those which were 'ItOUld not justify aIl the 

increased competition authorized by the agreement, and that 

operation in generalwas heavily compromised by the fuel crises. 

B. Trend in the North Atlantic Rates structure 

International air freight rates were normally set on a 

multilateral basis at IATA Traffic Conferences. Until 1980, the 
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participating airlines as a whole had to agree on rates and 

these had to be approved by the respective governments to 

be implemented. This rüle has now been modified by the 

Bermuda 2, April 1980 amendmant. 24 

How has this situation come about? Before examining what 

has happened in recent years, it is useful to recall a few 

general concepts. There were, as we know, six main categories 

of scheduled air freight rates: 

(1) The general rate which is fixed at different 
levels depend!ng on weight without taking 
into account the value of goods. Reduc
tions or surcharges may be applied to certain 
products, which result in: 

(2) the classification rates (for example for the 
transport of newspapers, live animaIs, gold, 
etc. ) ; 

(3) the co-rates or specifie rates which are 
promotional rates with restrictions (minimum 
weight, precise nature of the goods, scope 
limited geographically). There are several 
thousand possibilities, which explain why these 
rates have often been referred to as a hopeless 
meSSi 

(4) the ULD rates (i.e. rates for u~it load 
devices, meaning pallets and containers). A 
reduction is granted for shippers owing this 
kind of equipmenti 

(5) 

(6 ) 

the FAK (cFreight-all-kinds.) rates. The goods 
are carried in unit load devices and the charge 
depends on the weight. These rates are not 
connected with the others and are pUblished 
separately. They are relatively recent and have 
come in response to the wish for simplification 
which has often been demanded by the industry 
and userSi 

contiact rates which are very low rates for 
user. (exporters or air freight agents) under
taking to provide the carrier wlth a minimum 
~onnage for a given periode It is the most 
recent type of air freight rate. 2S 
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It should be noted that these six possibilities ~ not 

avialable for aIl destinations. A survey conducted by ICAO 

in 1979 26 showed that the breakdown of air freight by rate 

was as follows: 

Share of the general or 34% 
classification rate 

Share of the FAI< rates 11% 

Share of the contract rates 7% 

Share of the specified rates 27 48% 

(The share of the ULD rates is included with 
the first, third and fourth categories.) 

During the last five years before the amendment, it can be 

said that two main events had marked the rate situation on the 

North Atlantic: 

(a) the adv~nt, repetition and the generaliza
tion of an open tariff situation, which 
means that airlines do not agree on common 
tariffs within IATA Conferences; 

(b) the advent and the generalization of con
tract rates accompanied by FAK rates. 

The open tariff situation on the North Atlantic started in 

1975 following a conference held in Nice. The following rneet-

ings in Vancouver in 1977 and Los Angeles a few rnonths later 

did not produce a solution. It was not until a new conference 

was helà in Geneva in April 1981 that the IATA airlines agreed 

on new rates. In May 1979, IATA rates the world over were 

increased because of the fuel crises. This open rate situation 

finally ended in April 1981 in Geneva. An agreement was signed 
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enabling ~~tes on eastbound routes to be raised by 12 to 

20% in an attempt at arresting the chaos. An important new 

development occurred as a result of this conference. The 

airlines could now apply innovat~ve rates without their being 

approved by others, provided that a prior notice of 30 days 

was given. 

The open tariff situation arose as a result of the IATA 

rates not being app1ied by the airlines. In 1-976, as observed 

ear1ier, competition from Gharter carriers was such that IATA 

rates became rather theoreti~a1 th an real. In this year the 

British Airways devised and launched its contract rate formula. 

The reaction ot the CAB, with which this formula had to be 

fi1ed for approval, was negative on several occasions, the 

criticism being that this rate structure was not to the advantage 

of sma11e~ shippers. Despite this opposition from the U.S.A., 

British Airways decided to implement its rates uni1atera11y on 

westbound fli~hts.28 

Fina1ly, with the ratification of the new United States/ 

U.K. bilateral - B~rmuda 2 in April 1980 confirmed tariff 

freedom for U.K. and U.S. airlines. in the case of air freight. 

The air1ines were no longer ob1iged to submit their rates to 
" 

the authorities and obtain their approva1, except in cases where 

the authorities found these rates unfair, discriminatory, too, 

high or too restrictive. 29 

.. 
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c. Latest Amendment 

The United States government signed an amendment on 

November 9, 1982 with the United Kingdom granting British 

airlines rights for an additional point beyond the U.S. to 

South America and extending permanent fifth freedom rights 

for U.S. carriers between Shannon, Ireland, and Prestwick/ 

Glasgow, Scotland. 

The United States and British officiaIs signed a memorandum 

of consultation amending for an interim period the Bermuda 2 

agreement in London after a two-day negotiating session that 

ended «serious differences» between the two countries over 

30 bilateral agreement. 

British officiaIs had broken off earlier talks with the 

U.S. in Washington in March/April 1982, after failing to win 

concessions concerning British carrier rigbts in the u.s. 3l 

The British Government th en proposed scrapping Annex 2 of the 

Bermuda 2 agreement and replacing it with a more mechanical 
" 

32 process with as little consultation as possi~le. They had 

asked the U.S. to agree to delay inauguration of service on 

new routes between the two countries as a means of fiolding down 

capacity on the North Atlantic during the summer. 33 

The Br~tish proposaI was presented to the U.S. during 

first round of bilateral air services negotiations in October 

1982. The U.K. has suggested that Annex 2 be replaced by a 

consultative process that calls on the U.S. to exempt carriers 
, 

from anti-trust laws prohibiting discussions of over 'capacity 

34 and to allow the carriers to resolve problems themselves. 
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The new agreement settled a key fifth freedorn issue for 
o 

Pan American World Airways when the British Government agreed 

to permit the U.S. carrier to serve New Delhi from London on 

a turn around basis during the winter season. The New Oelhi 

service ~tted Pan American to fly from London from April l, 

1983 to April l, 1985 and all~ ,the U.S. carrier to stop at 

Bombay when it reinstates its around-the-world service. The 

British agreed to a U.S. request that U.S. carriers serve a 

point in Western Europe beyond Prestwick, Scotland. The U.S. 

may also, as of April l, 1983, select a carrier ta operate 

from Newark International Airport to London, restricting the 

number of round trips to 416 until April, 1985. 35 

Furthermore,. both governments agreed that new gateway 

se'lections will be deferred for two years beginning A.pril 1 
1 

'1983, except for Newark and San Juan, Puerto Rico The 
1 

British air1ines were granted the right to carry sto~-o~er 
1 

passengers between any two U.S. points, but no more than two 
\ 

at one time. .. , 
1 

In the agreement, the U. S. also agreed to extend ': the 
i 

capacity regime through 1986, which was part of the o~igina1 
, \ 

Bermuda 2, 1980 amendrnents. The U.K. received the rig~t to 

carry fifth freedom traffic beyond San Juan to venezueta, 

Colombia, Peru or other points in South America. The ~rips 

36 
b~yond San Juan were limited to four round trips a week,. 

~ 
Finally, it may be noted that the agreement gave further 

\ 
evidence of resurgent regu1ation which appeared in two paragraphs 

\ 
1 

\ 

\ 
\ 
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refering to the need for action in the areas of tariffs and 

capacity. Paragraph 7 indicated an intention to refer 

"--pricing problems to the Tariff Working Group established under 

Article 12 of Bermuda 2. Paragraph 9 sets up a new Working 

Group to examine «on a factual basis» the extent to which the 

operation of the procedures set out in Annex 2 to Bermuda 2 

have succeeded in avoiding either excess capacity or the under 

provisions of capacity, and if necessary to make recommendations 
, 37 

to the two governments for the improvement of the procedures. 

" 

., 

; 

.. 

'! 
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CHAPTER VI 

CONCLUSION 
4 

In 1976, the U.K. fo~d a vo1uminous and carefu11y 

thought-out case aimed at presenting Bermuda 1 as being 

c1ear1y to the advantage of the United States, as the revenues 

on the U.S. side were substantially three times those of U.K. 

carriers. This was, as observed earlier, largely due to·the 

massive transatlantic operation by two major airlines, PAA and 

TWA - compounded by the 1966 negotiations which practica11y 

gave the United States unlimited fifth freedom rights beyond 

the United Kingdom. The denunciation of the old agreement and 

the negotiations of Bermuda 2 was therefore an attempt by the 

U.K. at striking a new bilateral balance. 

The new arrangement is essentially a middle-of-the-road 

approach and the compromise between two conf1icting philosophies , 

which characterized Bermuda l in 1946 . .; The absence of a stric.t 

formula for determining capacity ls balanced by a pre-screening 

mechanism which limits the discretion of the individual carriers.

Moreover, due to vague drafting of Bermuda l, its 'fault was not 

in what it said but what it left unsaid. Bermuda 2 at least 

attempts to say what needs to be said. ' " 

Despite the strengths and potential of Bermuda 2 

as a workable arrangemet:, ramifications emanating from the 

current complexities of the aviation world can hardly render it 

to be a standard bi1ateral much like the Bermuda 1. This i8 80 

because Bermuda 2 was conc1uded in the midst of many secondary 

/ 
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bilaterals, whereas Bermuda 1 was agreed at a time when 

there were very few agreements in force. Further, cne of the 

underlying motivation behind the creation of Bermuda 1 was 

to make it a model agreement, whereas Bermuda 2 was decidedly 

lacking in -such a stra1g underpinning. Also, the unfavourable U. s. 

reception, apart from the special interest group, in combination 
, 

with the lack of consistency in American aviation/administrative 

policies, have created impediments to Bermuda 2 taking its 

. due course. 

Notwithstanding the above, the Bermuda 2 is an agreement 

between two highly developed aviation nations, tailored to 

meet the North Atlantic situation. Since North Atlantic 

problems do not only arise with respect to the United States 

and the United Kingdom, the agreement can be used by other 

states for the purpose of solving excess capacity and other 

issues. 

While the objectives and priJdciples of any agreement can 

be precisely defined, it is a weIl known fact of aviation history 

thJlt the bilateral air transport agreements .are interpreted and 

enforced by the parties themselves on the basis of their 

bargaining strength and power. At the tlme of l!ermuda l, United 

King-dom was in a weaker position and therefore negotiated for 

specifie definitions of routes and capacities to be exchanged. 

Bermuda 2, unlike the or~ginal agreement, appeared to be more 

in ~avour of United Kingdom and reflected the stronger bargaininq 

position of the U .K. in 1977. 

.. , 
" . . . " J ' 
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The U.S.A. which could not live ~p to its expectations, 

complained the agreement was restrictive and illiberal and 

adopted an averse attitude to its healthy growth. While the 

Bermuda l agreement had i ts first major arnendment after 20 
t) 

years (1966 amendrnent), the Bermuda 2 has been subjeeted to 

four amendrnents in a short span of five years. The faet, 

however, is that agreement still exists and does not seem to 

indicate a breakdown in foreseeable Juture. The reason is not 

bard to understand; a number of foreign or in~ernational markets 

d:i,.ffer from the U.S. markets in terms of volume, structure, or 

operating arra,gements. Similarly the status of airlines and, 

therefore, the basic motivation behind aviation polieies differ. '1hey 

cannot be the sarne for private carriers run on a strict economic 

basis and for carriers which have to continue this objective 

with defence of the flag. 

The reaetion of U.S. against the Bermuda 2 agreement 

eulminated in its poliey to' export domestic deregulation to 

the international bounds by adopting the policies of the !l..:!.!. 

Aviation Deregulation Act of 1978. This Arneriean ac.tion 

amounted to a bombshell and caused tremors across the world. 

The old order of international aviation, the aneient regime, 

was threatened and the world aviation communi ty mustered aIl 

the strength at its dispo,sal and reaeted violently against this. 

The pertinent criticism was - wil.l not freedom of competition 

destroy the very fabrie tha~ it see~s to proteet? Is not monoply 

which is the negation of competition the resul t of unfretted 

competition etc. 
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The experiment of deregu1ation did resu1t in gains to 

U.S. in its first two years 1978-1979. However, with aIl 

its weIl publicized strength, deregulation from the first 

ha1f of 1980 has se en most of the major United States carriers 
-

suffering severe lasses. In Europe and other parts of the 

world voices are being raised that these losses a~ attributable 

to deregulation. 

During the last decade, lCAO became more and more il't'Vo1ved 

in economic matters re1ating to air transport. This involve-

ment gained momentum in the 1.977 and 1980 Air Transport Confer-' 
~ 

ences. In genera1 these Conferences rejected the new American 

, policy and advocated a more restrictive framework. 

The June 4, 1982, signing of an interim air agreement of 

~United States with Japan is a clear indication that the Reagan 

Administration has returned to a more traditional way of doing 

bus-iness. The grand design of the Carter years is gone, the 

country by country approach is back in. From the time the 

Reagan Administration assumed office, in January 1981, there 

has been a concerted effort to reverse the Carter administration 1 s 

1 policy of attemptlng to export domestic air competition. 

The U.S.-Japan discussions have been going on since the 

mid-1970~, when the Japanese decided it was time to try to 

correct what they considered to be grievous imbalance in the old 

bilateral signed in 1952. The Japanese too~ heart from the 
\ 

signing of Bermuda 2 agreement. In the U.S., as observed 
f 

earlier, the deregulations of 1the Carter Administration made 

~,. 
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sure in the four years fo11owing the Bermuda 2 agreement,' 

that every bi1atera1 discussion and every CAB international 

route award was a direct rebutta1 of the agreement. 1'he 

Japanese t~4.ng was not good so Japan continued to ta1k, and 
.. 

to ask for more rights and more restrictions. Both countries 

had remained at conflict specifically over exact1y how mueh 

capacity U.S. carriers' should be permitted to flyout of 

Tokyo. 

Ever sinee the signing of interim ë;lrrangement: between U.S. 

and Japan, questions have beerraised over the long term U.S. 

policy goals in response to -its po'licy of settling bilatera1s 

on a short term, cproblem-solving. basis. For example, the U.S. 

also recently signed a one year J>act with Brazi1, which 

denounced the previous treaty. That pact for a time, had 

ineluded country of origin ru1es. The new pact removes country 

of origin rules and retains the two-airlines limit for U.S. 
,ri> 

passenger operations. Then there i s the current case of 

Venezuela, which has sought new talks. The Venezuelans are 

pursuing for capacity limit,s and additional constr~ints. 2 

Viewed over the long term, the various trends in air 

transport agreements reflect lack of cohesion among countri..es 

and an inability ta resolve philosophical differences over 

exactly how international ~viation should be structured. One 

thing, however, becomes very elear is that these agreements 

are aqtually nothing if not nationalism in disguise. The 

traffic is considered as national property, wh.1eh legalizes 
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the advantages of the greater traffic producer ot the two 

bilateral partners. In the day èomes when the proportions 

are reversed, the argument is reversed. One nationalism 

is thus countered by ~nother - on the road always leading to 
,. 

a dead end. 

The present understanding of the countries as tô the 

nationalistic g~ins can not be underscored either. It would 

,he totally unrealistic to do so. Lord Pamlerston who advocated 

this approach in 1848, said: 

cBut aIl l say is, that our guiding rule is to 
promote and advance, as far as we can, the inter
ests or the country to which we have the good 
fortune to belong, and which we have the.honour 
to serve. We have no overlasting union with this 
or that country - no identification of policy 
with another. We have no national enemies - no 
perpetuaI friends. When we f ind a power pursuing 
that course of policy which we wish also to promote, 
that power, for the time, becomes our ally; and 
when we find a country whose interests are at 
variance w~th our own, we are involved for a time 
with the abvernment of that country. We find no 
fault with other nations for pursuing their inter-. 
ests 1 and they ought not to f ind faul tSA<> wi th us if, 
in pursuing~ our interests, our course may be 
different from theirs.»3 

It would be worthwhile to ~ discuss another important 

aspect which manifest~ the outcome of bilateral ~greements, 

namelYi Politics; it.."has been observed that c (tJ he work (of 

negotiating bilateral agreements) is never done: politics 

see to that •• 4 
An American writer, Professor Thornton, has 

been more direct in noting that in~rnational air negotiations 

can include items that are totally unr~lated to aviation, 'such 

as wheat agreement~effectin9 an air right. 5 Thornton,further 

*-~-, > 
, D 

.-t , 

o "-' 
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sought to identify the external factors which modify a 

6 states intrinsic power. They are Lmportant because the y 

«can absorb a portion of nations'bargaining strength and 
, 0 

divert it to the achievement of goals external to the airline 

industry •• 7 

Therefore, ~ though states recognize aif traffic carriage 

as a valuable potential source of revenue~to the national 

economyB factors other than airline genera'ted revenues can play 
( 

an Lmportant or even a decisive role in tàe negotiations. For 

example, one of the underlying «political motives. in Bermuda 2 

could have been President Carterls concern that a cessation of 

U.S.-U.K. air services would force British Prime Minister 

~llaghan's Labour Government to resign. 9 

\ 

The political factor is particularly complicated because 

of the possible differences of states as between themselves 

and vis-a-v~s more univers~l policies having the common welfare 

of mankind as their fundamental goal. Due to these political 

considerations and tactics it would be as difficult for anyone 

much less the author to draw up any concrete recommendations as 

,to a new regulating framework of air transport. 

«The international lawyer is entitled and probably 
not least qualified, to point out the inherent 
advantages and shortcomings of any particular 
blueprint and the conditions on which its a~tain
ment depends. The choice, however, is for govern
ments and public opinion. It involves political 10 
decisions which are outside the l~wyer's province.» 

o 

-, 
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F1nally, 1n the 1mpossibU1ty of reaching 'a uniform 
C • 

regulation based on a multilateral agreement, wh1ch 15 

very unlikely in the world of today, the ex1sting problems 

are likely to persist; uniformity must therefore be sought 

through b1lateral agreements w1th a v1ew to satisfying both 

the interest5 of, states pa~ties a~d the requirements of 

international aviation viewed as an activity of universal 

scope. 

To conclude, it is evident that, as a result of the 

~ importance gained by lir tr~nsport in contemporary life, a 

proper regulation will entail yet another contribution of law 

to the benef1t of mank1nd. To accomplish this, it 1s imperative 

to make a fair evaluation of the rights of individuals, the 

rights of private, mixed, governmental or multinational airlines, 

the right of states in their pursuance of the common welfare 

• 
and the ~right of mankind as a whole, that is to say as the sum 

of aIl human beings created by the Lord. 

• ... ..l 
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ANNEX 

Air Transport Agreement between thQ United States of 

America and the United Kin.gdom, 23 Ju1y 1977. (Bermuda 2) 
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AGREEMENT b 

BETWEEN THE GOVERNMENT OF THE UNITED STATES OF AMERICA 
AND THE GOVERNMENT OF THE UNITED KINGDOM OF GREAT BRITAIN 

AND NORTHERN IRELAND 
• CONCÈRNING AIR SERVICES 

The üovemment of the United States of America and the 
Govemment of the United Kingdom ol Great Britain and Northem Ireland; 

Resolved to provide sale, adequate and ellieient international air 
transportation responslve to the (rasent and future need!! of the public and 
to the continuee! development of international commerce; \ 

Desiring the eontinuing growth 01 adequate, economieal and 
efficient 'air transportation by airlines at reasonable charges, without 
unjust discrimination or unlair or destructive competitive p1'actices; 

Resolved to p1'ovide a fair and equal opportunity for their designated 
airlines to campete in the provision o( international air services; 

Desiring to ensure the highest degree of safety and security in inter
national air transportation; 

Seeking to encourage the efficient use of available resources, 
ineluding petroleum, and to minimize the impact 01 air services on the 
M*oom~~ . 

Believing ,that both scheduled and charter IÛr transportation are im
portant ta the (!f)Mumer Interest and are essential elements 01 a healthy 
international air transport system; 

Realfirmlng thelr adherenee to the Convention on International 
Civil Aviation opened for signature at Chicago on 7 December 1944; and 

Desiring ta conclude a nn agreement eomplementary to that Con
vention for the purpose of replacing the Final Acyof the Civil Aviation 
ConferenC!e heId at Bermuda, from 15 January ta 11 February 1946, and 
the annexed Agreemen,t between the Government 01 thl! United States of 
America and the Govemment of the United Kingdom relating to Air 
Services between their Respective Terrltories, as subsequently amended 
("the 1946 Bermuda Agreement"); 

Have agreed as followsI 

.... 
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(j) "International aIr service" meaos an air service whlch passes 
through the air !!pace over the terrltory of more than one State;. 

(k) "Revenue passenger" means a passenger paying 25 percent or 
more o( the normal applicable (are; 

(I) "Stop (or non-traf ne purposes" means a landing for any purpose 
other then teking on or discharging passengers, cargo or mail earried (or 
compensa tion; 

(m) "Tarif'" means the priee to be charged for the public transport 
of passengers, bagage and cargo (excluding mail) on scheduled air 
services including the condttions roverning the availability or appUcability 
of such priee and the charges and conditions 101" services ancil.lAry to such 
transport but excluding the commissions to be peid to ail" transportaUon 
in termedlal"ies; 

(n) "Territory" means the land areas under the sovereignty, 
jurisdlction, protection, or trusteeship of a Contracting Party, and the 
territorial wa~ers adjacent thereto; and 

(0) "User charge" means a charge made to airlines lor the provision 
for aircraft, their crews and pusengers 01 airport or air navigation 
property or faCllities, including related services and facilities. 

ARTICLE 2 

Grant 01 Rights 

(1) Each Contractlng Party grants to the other Contracting Party 
the Collowing rights 101" the conduct of international air services by its 
airlines: 

(a) the right to (1y acroS! its territory without landing; allf' 
~ , 

(b) the right to make stops in its territory for non-~rafnc 
purposes. 

1 
(2) Each Contracting Party grants to the other Contracting Party 

the rights specified in this Asreement 101" the purposes of operating 
scheduled international air services on the routes specilied in Annex 1. 
Such services and routes are hereafter called "the agre~d services" and 
"the specffled routes" respectively. The airllnes designated by each 
Contracting Party may make stops in the territory ot the other 
Contracttng Party at the points specified and to the extent specified for 

, , 
! 
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ARTICLE 1 

Definition. 

For the PIA .>oses of this Agreement unlesa otherwise .tated, the 
term: 

(a) "Aeronautical authorities" meana, ln the case of the United 
states, the Department of Transportation, the Civil Aeron.utles Board, or 
thelr suéc.sor agenei .. ; and in the case of the United Klngdom, the 
Secretary of State for Trade, the Civil Aviation Authorlty, or their 
5UCCesSOrs; ~ 

(b) "Agreement" means this Agreement, its Annexes, and any 
amendments thereto; 

(c) "Air service" means seheduled air service or charter air service 
or both, as the context requlres, performed by alreraft for the public 
transport of pessengers, cargo or mail, separately or·in combination, for 
compena tion; 

(d) "Airport" means a landing area, terminaIS and related facllities 
used by aircraftj • 

(e) "All-cal1to air service" means air service perCormed by aireraCt 
on which cargo or mail (with aneillary attendant.) is carried, sep&rately or 
in combination, but on which revenue p8SSengers are not carried; 

«) "Combina tion air service" means air se"r;iice performed by 
aireraft on which p81Jsengers are carried and on whieh< cargo or mail may 
aIso be ca~ed if authoriud by - t~e 'relevant national llcense or 
certificate; ... . 

(c) "Convention" meanS the Convention on International Civil 
Aviation, opened (or signature at Chicago on 7 Deeember 1944, and 
includes: (1) any amendlnent thereto which has entered intQtforce under 
Article 94(a) thereof and hu' been r-atitled by both Contraetlng pàrUesj 
SAd (Ii) Any Anna: or any amendment therato adopted under Article 90 of 
that Convention, Insofar as such amendment or Anna Is at Any gfven Ume 
effective for both Contracting Parties; 

(h) "Deslgnated alrline" means an alrIine designated and authorized ' 
an accordanee wlth Article 3 of th!s Agreement; 

(i) "Gateway route segment" means that part of a route described in 
AMex 1 whlch Iles between the point of lut departure or flrst arrivaI 
served by a designated alrllne ln its homeland and the point or points 
served by that airline in the territ ory of the other Contracting Party; 
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eao" route ln Anna 1. tOI' the PW'POH of tlktnr on board and di8Charrtnc 
pale ...... , oal'lO or mail, aeparat.ly or in eombtnatton, in lOheduled 
International air service. ) 

i 
... . 

(3) Rach Contraotinl Party 11'8 U to the other Contl'aotin, Party 
the rtrhts speollied in AMex 4 tOI' the urposes of operaUng chartet" inter-
na tional air serviCfll! / 

(4) Nothini 10 parqraptB (2) or (3) o( th!s Article shall be deemed 
to oon(er C?n the airlme or aitlines of one Contraet!." Party the rights to 
take on ~rd, in the territory of the other Contractlng Party, passengers, 
cargo or mail carried for compensation and destined for another point in 
the territoO' of that other Contracting Party except ta the extent such 
righl! are authonzed in Annex 1 or Annex 4. 

(5) If becaLBe of armed contllct, politJcaJ distul'bances or 
dev.elopments, or &petai and unusual citoumstanee5L a designated airline 
of one Contracting arty is unable to operate a service on its norm&l 
rouUng, the other Cori acting Party shaIl use !ts best eftol~ts to facilitate 
thé continued operation of such service through appropria te 
rear/'a1l8'ements of such routes, inoluding the IVant of rights (or such time 
as may be necessary to facilltate viable operations. 

ARTICLE 3 

Designation and AuthorizaUon of Aitlines 

(1) {a) Each Contraattng Party shall h~ve the rlght to deslgnate an 
airline or afrlfnes tOI' the purpose of operatint ".he agl"eed sorviees on eaeh 
of the routes spcc1fied in Annex 1 and to'",itMr~w (\ .. alter such designa
tions. Such designa~lons shall be made i:t wrl~:'1i and shall be transmitted 
to the other Contraoting Party throUgh diplomatie channels. ! 

1 

(b) A Contraoting Party rnay request consultations with r~ard 
to the designation o( an aiJ'line 01' airUnes under subparagraph (a) of this 
paragraph. If, however, agreement \5 not reached w!thin 80 deys fro;,{ the 
date of the designation, the designation shaU be regarded as a proper 
desjgnation under this Article. 

(2) Notwlthstanding pe.ragraph {l) OfJthis Article, (or the purpese of 
operatlng the all'eed combination air services on US Routes 1 and 2, and 
UK Routes 1,. 2, 3, .. and 5, each Contracting Party'shall have the right to 
designate not more than: 
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Ca) two afrUnes on each of two gateway route segments of its 
own choosing; 

(1) one airUne on each gateway route segment other than those 
selected under subpar~graph Ca) of thi! paragraph, except that each 
Contacting Party may deslgnate not more than: 

(i) two airlines on Any gateway route segment other than 
thase selected under subparagraph Ca) of this paragraph, provideds (A) the 
total on-board PflSsetWer traHie carried by the desigRated airlines of both 
Contracting"'Pertles ln seheduled air service C?n a pteway route segment 
exceedl 600,000 one-way revenue pu~rs in each of two consecutive 
twelve month periodll; or (8) the tota.\' on-boerd pusenger tratflc carried 
by its designated alrllne in aehedul7: air service on the gateway route 
segment exeeedl 450,000 one-way evenue pasengers in eaeh of two 
eonaecutlve twelve month periods. or the purpose of thls subparagraph, 
the revenue passenger levels speeitled must be reaehed (or the (lrst time 
after the entry Into force of this Agreement; and 

(if) two alrlines on Any gateway route segment other than 
thase selected under subparagraph (a) or permitted under subparagraph 
(b)(i) of thls paragraph, where either the other Contracting Party has not 
made. a deslgnatlon three yeers arter' the right to operate thet gateway 
route segment beeomes effectlve or the airline designated by it does not 
by then operate .(elther nonstop 01' in eombinatlon with another gateway 
route segment) or operates fewet thetl 100 round trip eombination flights 
wlthin a twelve month· period. Ar. additional designation under this 
subparagraph shall continue in (oree notwithstandlng subsequent regu1ar 
operation by an alrline of the other Cc;.ntraeting Party. 

If coincldent gateway rout~ segments appear on more than one route, the 
limitations set forth in thl$ paragraph apply to the coincident segments 
taken- together. A Contracting Party making designations. under thts 
paragraph shall specify whlch subparàgraph appUes. 

, (3) Notwlthstandlng parilgl'aph (1) of this Article, for the purpose of 
opérating the agreed all-eaJogo air serviees on US Route 7 and on UK 

• Routes 10, 11 and 12 (taken together), each Contracting Party shaH have 
'the right to des.ignate not more then a total of three airUnes, except thet, 
if the airllne or airllnes designated by on,e Contracting Party are Ucensed 
or certttlcated by their own aeronautieal' authoritles and authorized by the 
other Contracting, Party ,io oUer all-cargo air services on a gateway route 
segment of! wllich the airlfne or alrUnes deslgnated by the other 
Contracting Party are not licensed or certifleated by their own 
aeronautieal authorities to offer sueh services, thet other Contraetlng 
Party may desipate an addltional airllne on the relevant route or routes 
to bpël'8te all-eargo air services only on the t gateway route segment, 
notwtthstandilrg the fa ct that !lUeh designation will result in the 
designation of more than three airlln'es on the relevant route or routes. 
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ARTICLE 4 

Application of Laws 

(1) The laws and l'egulations of one COntraeting Party relating to 
the admission to or departUl"e (rom ils temtory of aireralt engaged in 
international air naviptlon, or to the opelfation and naviption of sueh 
aireraCt while within Its terrltory, shall be ~lied to the alreratt of the 
a11'U"1801' airlines designated by the oth~r COl'ltraetlng Party an4 shall be-, 
eompl ied with by SU(!h airC!l'aft upon entran'ee into 01' departw-e trom -and 
while within the territory of the first Cont'raeting Party. 

(2) The laws and l'eruIations 01 one Contraetlng Party l'elating to 
the admission to or departtl'e (rom Its territory of passengers, cre"'. 
eargo or mail of alrcraft, mcluding regulations l'elatlng to entry, 
elearance, immigration, passpol'ts, elBtoms and quarantine, shall be 
eomplied with by o~ on behalf of sueh pusengers, crew, cargo or mail of 
the airlineS of the other Contl'aeting Party upon entraMe into or 
departure from and while withln the territ ory of the tirst Contractmg 
Party. A 

ARTICLE 5 

Revocation or SusP4Jnsion of 
Operatfng Authonzstion 

(1) Eaeh Contracting Party shall have the rlght to l'evoke, suspend, 
Hmlt or Impose eondltions on the op8l'ating authorizations or technical 
perm issions 01 an airllne deslgm •• ed lJy the othel' Contracting Party where: 

(a) substantiel ownership and effective control of that alrline 
are not vested ln the COntl'acting Party deslgnating the all'llne or in 
natlonals of Such Contracting Party; 01' 

~b) that Ilirline has 'ailed to eomply with the laws 01' regu
latlons of the first Contracting Party; 01' 

(e) the other Contracting Party ia not., malntalning and 
administerlng satety standards as set fOl'th ln Artiele 6 (Airworthiness). 

(2) Unless immediate revoeation, suspension or imposition of the 
conditions mentioned ln paragraph (I) of thi! Article 15 essential to prevent 
further noneompUance wlth subpal'agraphs (b) or (c) of paragraph (1) of this 
Article, such rights shall be exerclsed only atter consultation with the 
other Contracting Par.ty. 

_ Ck ,= 
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(4) Notwtthlt.anc:lnf parqraph (U of thll Article, a Contraet"" 
PlII'ty reoelvq a deltcnatlon of an airllne whlch Il authoriad by that 
airUn." own •• roniUtlcal authorltl .. only to operate aireraIt havane a 
maximum ~npr capaoity of 30 ... t. or 1 .. and a maximum payload 
eapaclty of 7,500 poundl or 1 ... and whlch wu not destcnated under the 
1948 Bermuda Agreement m.y rerUle to regard sueh deaipatlon as a 
pt'Oper designation under this Article Ir it would result ln more than three 
sueh airlines or more then the number designated under the 1946 Bermuda 
Agreement (whiehever la l(I'eater), operating at any point in the territory 
of the Contraetlng Party receivlng th~ designation. 

(5) If either contracting Par\y wishes to designate an airline or 
airlines for the routes set Corth in paragraphs (2) or (3) of this Article, in 
addition to the desflnations speeirically permltted by those paragraphs, 1t 
shaU notify the other Contracting Party. The seeond Contractlog Party 
inay eUher. (t) aecept sueh rurther designatlonj or (il) request 
consultations. Arter eonsultatiens the second Contracting Party may 
deetine to'aeeept the designation. 

(6) On recelpt of a designatlon made by one Contracting Party 
under the terms or paragraphs (1), (2) or (3) of this Article, or accepted 
under the terma or paragraph (5) oC this Article, and on reeeipt of an 
application or applications trom the strilne 10 designated for operating 
authorizations and teehnical permissions in the rorm and manner 
preseribed for such àpplications, the other Contraet iog Party shall grant 
the appropria te operatlog authorization!1 and technical permissions, 
provided: 

(a) substantiel ownership and effective eontroi of that airline 
are vested in the Contracting Party desl{Jlating the airline or ail its 
nationalsj 

(b) the designated airline 19 queliCled to meet the conditions 
preseribed under the laws and regulatioils normally applied to the 
operation of international air ser-;lcee by the Contraeting Party 
considering the application or appli/!ations; and 

(e) the other Contracting Party is maintafriing and 
adminis~ering the standard! set rorth in Article 8 (Airworthiness). 

If the aeronautical a\lthorities of the Contracting Party considering the 
application or applications are not S8tisti~d that these conditions are met 
at the end or a 9D-day period trom receipt of the application or 
applications trom the designated airlines, either Contracting Party may 
raquest consultations, which shall be held within 30 days or the request. 

l -

(7) When an auline has been designated and authorized in 
aeeordance with the terma of this ArlieIe, it may oper~te the relevant 
&greed serviees on the speclfied routes in Anna 1, provided, however, 
that the airline complies with the apphcable provisions of this Agreement. 

- , 
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ARTICLB e 

Alrworthln .. 
.; 

Cl) Certitleata ol altworthlness, ciertilleat_ of competency, and 
lice,... iaued or l'.-.d vaUd by one Contraottnc Party, and .tl11 ln 
foree, Ihall be reoapizad .. vaUd by the other ContraC!t1n1 party fol' the 
purpose of operatu. the air lervlcel provided for ln tl\l. Aareement, 
provided that the l'equfrements under whlch' suCh eertilleates or lIcenses 
were Issued or rendered valid are equal to 01' above the minimum 
stané».rds which may be estabUshed plI'suant to the Convention. Bach 
Contractl", Party reserves the right, however, to refusÎ to reeogni~ as 
vaUd for the Pd'pOS8 of fllghts above its own temtory, certlficates of 
competency and lIcenses granted to Its own nationals by the other • 
Contraeting Party. 

(2) The competent aeronautieal authoritles 01 each Contl'acting 
Party may raquest consultations cancerning the safety and seeurity 
standards and requltementa malntalned and admlnistered by the other 
Contraeting Party l'elatine to aeronautteal facllltJeSy airerew, alteraft. 
and the operation of the designated air Unes. If, followinjf such 
consultations, the competent aeronautjcal authoritb!s of either 
Contraeting Party find that the other Contracting Party does not 
effeetlvely malntain and adm!nister safety and seeurity standards and 
requitementa in these areas that are eqmù to or above the minimum 
standards whieh may be establlshed pursuatlt te the Convention, they will 
notify the other Contraetmg Party 01 such (tndings and the steps 
CDosidered flecessary to bring the safety and security standards and 
requfrements 01 the other ContraC!ting Party to standards at leut equal tQ 
the minimum standards which may be ~~shed pursuant to the 
Convention, and the other Contractlng Party shall talce approprlate 
corrective action. Bach Contraeting party réserves the right to withhold, 
revolee or UmU, purSlant to Articlea 2 (Orant 01 Rights), 3 (Designation 
and Authorization of Airlines), and 5 (RevOclltion or Suspension of 
Operatlng Authorization), the Opetating authorization or -teehnlcal 
permission 01 an afrline or airllnes dMignated by the other Contracting 
Party, in the event the other Contracting Party does not take sueh 
appropria te action wlthln a reasonable Ume. 

ARTICLE 7 .. 
..Aviation Security 

The Contraetfng Parties realfltm thelr grave eoncem about aets or 
threats against the see..-ity of aircralt, which jeopardize the salety of 
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persons or property, adverscly t4Cect the operation oC air services and 
undermlne publie confidence in the saCety oC cIvil aviatIon. The 
Contraeting Parties agree to provlde maximum &id to eaeh other with a 
vlew to preventmg hijackmgs and sabotage to aircraCt, airports and air 
navigatIon faeilities and threats to aVI8t1on securlty. They reatcirm their 
commitments under ~ and shaH have regard to the provisions oC the 
Convention on OCCences and certain other Acts Committed on Board 
Aircraft, signed at Tokyo on 14 September 1983, the Convention for the 
Suppression oC Unlawful Seizure oC Airer.Ct, signed at the Hague on 16 
December 1970, and the Convention (or the Suppression of UnlawCul Acts 
against the Salety 01 Civil Aviation, signed at Montreal on 23 September 
1911. The ContraeUng Parties shallalso have regard to applicable aviation 
secUl'lty provisions established by tt'!e International Civil Aviation 
Organizatlon. When incidents or threats of hijecking or sabotage against 
alreraCt, airports ,or air navigation ,Cacillties occur, the Contraeting 
Parties shall assist each other by facllitating commuilications intended to 
termlnate such incidents rapldly and safely. Each Contracting Party shaH 
glVe sympathetle consideration to Any request trom the other for !pecHai 
security measures COl' Its aircraft or passengers to meet a particular 
threat. 

ARTICLE 8 

Commercial Operations 

Cl) The designated airline or alrlines of one Contracting Party shall 
be entltled, in aceordance with the laws and regulatlona relating to entry, 
residence and employment of the other Contracting Party, to bring in and 
mainlain ln the territory of the other Contractfng Party those of th~ir 
own managerial, technical, operational and other specialist stafC who are 
required roI" the provision of air services. 

(2) Baeh Contracling Party agrees to use its best efforts to ensure 
that the designated airlines of the other Contracting Party are o((ered the 
choice, subject to reasonable limitations which rnay be imposed by airport 
auth01'ities, or providing their own services for gr'ound handIing operations; 

• of having such operations perfonned entirely or in part by another airline, 
an organiZ8tJon eontrolled by another airline, or a servicing agent, as 
authorized by the all'port authorlty; or of having such operations 
performed by the airport authority. 

(3) Each Contracting Party granls to each deslgnated airhne or the 
other Contracrtlng Party the right to engage in the sale of 8lr 
transportation in Ils territ ory directly and, al the airline's discretion, 
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(b) sp8re parts including engmes Introouced into the tel"ritory 
of a Contl"actlng Party tor the maintenance or repair of akcraCt used in 
an international air service or a designated airline or the other 
Contracting Party; and 

(c) fuel, lubricants and consurnable technical supplies intro
duced mto or supplied in the terrltory ot a Contracting Party Cor use in an 
alreraft engaged ln an international air service of a designated airline of 
the other Contracting Party, even when these supplies are to be used on a 
part oC the journey perCormed over the territory of the Contracting Party 
in which they are taken on board. 

(3) Equipment and supplies retel"red to in peragraphs (l) and (2) oC 
thls Article may be required to be kept under the supervision or control or 
the appropria te authoMties. ) 

(4) The reliefs provlded Cor by this Article shaH also be availablé in 
situations where the designated alrhnes oC one Contracting Party have 
entered lOto arrangements with another airline or alrlines Cor the loan or 
transfer in the tel"ritory ot the othel" Contracting Party oC the items 
specirled in paragraphs (l) and (2) ot thls Article provided sueh other 
airline or airlines similarly enjoy such reliefs trom such other Contracting 
Party. 

ARTICLE 10 

User Charges 

(1) Each Contracting Party shall use Its best eCCorts to ensure that 
user charges Imposed or permltted to be Impoaed by its competent 
charging authorities on the designated airlmes of the other Contracting 
P8I'ty are just and reasonable. Such charges shall be considered just and 
reasonable iC they are determined and imposed in accordance with the 
principles set torth in p&ragraphll (2) and (3) of thia Article, and IC they 
are equitably apportioned among categories oC usera. 

(2) Neither Contracting Party shan impose or permit to be 
impoeed on the designated airlines of the other Contracting Party user 
charges higher than thase imposed on Its own deslgnated airiines 
operating similar in tematlonal air services. 

(3) Uler charges rnay retlect, but shaH not axceed, the (ull cost to 
the competent chargini authoritles ot provldinl appropria te airport and 
air navigation (acillUe. and services, and rnay provide Cor a reuonable 
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throurh lta a,enta. Raoh airUn. maU have the l'lfht to 1111 lUoh 
tl'anaportatton, and Any penon Ihan be tr.. to purchu. lUoh 
trardpOrtaUon, ln th. o\l'renoy of thlt t.rrttory or ln tl'Hly convertible 
ourrencle. of other oountrl ••• 

(4) Baoh deslgnate<! alrllne shlH have th. rtrht to oonvert and 
remit to Its oountry on demand 10011 revenues ln exolSa of aums locally 
dlsbursed Conversion and remUtuce shall be permltted wlthout 
restrictions at the rate of exchange applicable ta e\l'rent transactions 
which is in effect at the tlme sueh revenues are presentee! for conversIQn 
and rem Ittanee. 80th Contraeting Parties have aeeepted the obligat IOns 

set out in Article VIII of the Articles of Agreement of the internatIonal 
Monetary Pund. 

(5) Each Contracting Party shall use its best efforts ta secure for 
the deslgnated airllnes of the other Contractlng Party on a reclprooal 
basls an exemption from taxes, charges and fees Imposed by State, 
regional and looal authoritles on the items listed ln paragraphs (l) and (2) 
of Article 9 (Customs Dutles), as well as f1'om fuel through-put charges, in 
the eircumstances descrtbed under those p&ragraphs, except to the extent 
tha t the charges are based on the actual cost of providlng the service. 

ARTICLE 9 

Customs Outies 

(I) Aireraft op8rated ln intematloÏ1al air services by the deslgnate<:! 
airUnes of elther Contracting Party, thelr regular equlpment, fuel, 
lubriéants, eonsumable techrucal supplies, spare parts Including e.mes, 
and alrcraft stOl'es Inoludlng but not Umited to such items as food, 
beverages and tobacco, which are on board such aireraft, shall be reUeve<:! 
On the basis of reeiproeity (rom all c\lltoms dutles, national excise taxes, 
and simllar national rees and charges not based on the cost of services 
provided, on arrlving in the territ ory of the other Contraetlng Party, 
provided sueh equipment and supplies remain on board the aireraft. 

(2) There shaH also be relieved from the duties, fees and charges 
referred to in paragraph (I) or this Article, wlth the exception of charges 
based on the cost of the service provlded: 

<a) aireraft stores, intro<luced mto or supplied ln the territory 
of a Contraoting Party, and talcen on board, wlthln reasonable limlts, for 
use on outbound airera ft engage<:! in an international air service of a 
designated airline of the other Contractlng Party; 
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rate 01 return on asseta, artel' depreciaUon. In the provision of faclUties 
and services, the competent luthoritlea shaU have regard to IlUch factors 
as efficiency, ec!Onomy, envlronmenlal Impact and satety of operation. 
User charges shall be based on sound economlc principles and on the 
generally accepted aceaunting practlces within the terrltory of the 
appropria te Contractlng Party. 

(4) Rach Contracting Party shaU encourage consultations between 
its competent charglng authorities and sirlines lIIing the services and 
Cacilities, where practicable through the alrUnes' representative 
organizations. Reasonable notice should be ,given to Ugers or any 
proposais for changes in Iller charges to enable them to express thelr 
vlews before changes are made. 

(5) For the purposes 01 paragraph (4) 01 this Artic-le, each 
Contracting Party shall use its !>est ellorts to encourage the competent 
chargmg authorities and the airlines to exchange such informatIon as 
may be necessary to permit an accuoate reVlew of the reasonableness of 
the charges ln accordancè with the principles set out in this Article. 

(6) In the event that agreement IS reached' between the 
Contracting Parties that an existtng user charge should be revised, the 
appropriate Contracting Party shaH use its best eCCorts to put the 
revIs ion into effect promptly. 

ARTICLE 11 

Fair Competition 

.. .. 
(1) The designated airline or airlines of one Contracting Party 

shall have a fair and equal opportunfty to compete with the designated 
alrline or airlines of the other Contrecting Party. 

(2l The designated alrline or airlines of one Contracting Party 
shail take mto consideration the Interests 01 the designated airline or 
alrhnes of the other Contracting Party 50 as not to affeet unduly that 
alrline's or thdSe airlines' services on aIl or pert 01 the same routes. In 
particular, when a designated airIlne 01 one Contracrting Party proposes 
to Inaugurate services on a gateway route segment already served by a 
designated airline or airlines of the othet Contreeting Party, the 
incumbent airline or airlines shall each refrain from increasing the 
rrequeney o( their services to the utent and 101' the time necessary to 
ensure that the airline in.~ating servloe may falrly exerclse its rlghts 
undé'r paragraph (I) of thll Article. ~ obligation to refrain (rom 
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mcreasing frequency shall not last longer than two year5 or beyond the 
point when the maugurattng airllne matches the frequencies of Any 
tncumben t alrline, whlchever OCCUl'S fint, and shall not apply 1 C the 
services to be ln8ugtrated are limlted as to thell" capaclty by the hcense 
or certiCieate gl"anted by the designating Contracting Party. -

(3) SeJ'VICes provlded by a desJgnated alrline under thlS Agreement 
shall retain as thelr prlmary objective the provision oC capacity Adequate 
tl) the traCCic demands between the country or whieh such alrline 15 a 
national and the country oC ultimate destination of the traUie. The rlght 
to embark or disembe.rk on such services international traCCIC destlned 
for and coming rrom thlrd countries at a point or points on the routes 
speclfied ln this Agreement shaH be exereised in accordance with the 
general prinefples or orderly development of international aIr transport 
to whlch both Contractlng Parties subscribe and shall be sub)ect to the 
general prinelple that capaclty should be related to: 

(a) the traHie requirements between the country of orlgm 
and the countrles of ultlmate destination of the traCflci 

(b) the requlrements of through airl10e operahEi and 
'tIrf ' 

(c) the traHie requlrements of the area through whlch the 
alrline passes, arter takmg aecount of local and reglonal services. 

(4) The Crequency and c8paclty of services to be provlded by the 
deslgnated alrlmes of the Contracting Parties shall be closely related to 
the requirements of all categories of public demand for the carrlage of 
passengers and cargo including mail in such a way as to provlde Adequate 
seJ'Vtce to the public and to permit the reasonable development oC routes 
and viable .trline operations. Due regard shall be pald to efCiclency of 
operation sa that rrequency and capaclty are provlded at levels 
appropriate to aecommodate the traflic at load factors consIstent wlth 
tarirts based on the criteria set torth in paragraph (2) of Article 12 
(Tari rfs). 

(5) The Contracting Parties reeognize that airline actions leadmg 
to excess capaeity or to the underprovlsion ot capacity can bath run 
counter to the interests or the travelling public. Aceordingly, In the 
particular case of combinat ion air services on the North Atlantic routes 
speciCied in paragraph ('1) of Annex 2, they have agreed to establish the 
procedlB'es set torth in Annex 2. With respect to other routes and 
services, Ir one Contracting Party believes that the operations of 8 
designated alrllne or airllnes ot the other Contractmg Party have been 
inconsistent with the prineiples set forth in this Article, it may request 
consultations p .... suant to Article 16 (Consultations) for the purpose of 
reviewing the~operations in question to determine whether they are in 
contormlty with ~ese principles. In such consultations there shall be 
talcen into consideration the operations or ail airlines serving the market 

, 
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(4) Any tarif( agreements with respeot to public transport between 
the terrttorles of the Contracting Parties eoncluded AS a result of inter
carrier discussions, including those held under the traHic conference 
procedures of the International Air Transport Association, or any other 
association of international airlines, and involving the airlines of the 
Contracting Parties will be subject to the approvaI of the aeroMutleal 
Authorities of those Contracting Parties, and may be disapproved at any 
time whether or not previously approved. The submission of such 
agreements is not the tning of a tariff for the purposes of the provisions 
of paragraph (5) of this Attlcle. Sueh agr.eements shaH be submltted to 
the aeronautical authorities of bath Contracting Parties for approval at 
least 105 days before the proposed date of effectivenes!, aecompanied by 
such justification as each Contraeting Party may require 0" iU own 
designated airlines. The period of 105 deys may be reduced \~ the 
consent of the aeronautical .uthorities of the Contracting Party ~ith 
whorn a filing is made. The aeronautieal authoritiea of each Contractlftg 
Party shaH use their best etrorts to approve or disapprove (in wh~e or ~ 
part) each agreement submitted in accordance with this paragrap~on ~.':\ 

. before the 60th day alter its submission. Each Contractmg PartY'{l1ay , 
require thet tariffs reflecting agreements approved by it be filed anq . 
published in accordance with its laws. " \ 

(5) Any tariff of a designated airline of one:Contracting PArty for II 
public transport between the territories of the Corttracting Parties shaIl, 
If sa required, be filed with the aeronautical authori\jes of the other Con
tracting Party at leut 75 days prior to the proposed èfteoti,ve date unless 
the aeronautical authorities of that Contracting Party permit,the filing to , 
be made on shorter noticè. Such tarif( shall become effe~ive unless 1 
action is taken ,to continue in foree the existing tarif! as provid~ in para- \ 
graph (7) of this Article. , ~ --~ _ ' 

(6) If the Aeronautlcal authorities of one Contracting PArty, on 
receipt of any filiDg referred to in paragraph (5) of this Article, are 
dlssatisfied with the tarif( propoaed or desire to dise .. s the tarif! with the 
other Contracting Party, the flrst Contracting Party shall 50 "noUfy the 
other Contracting Party through diplomatie channels within 30 days of the 
fiIing of such tariU, but in no event less than 15 days prior to the proposed 
etfective date of such tarit(. The Contr.ctinr. Party I"eceiving the 
notification rn.y request consultations and, if 50 requested, such 
consultations !hall be heId at the e.rIJest possible date. for the purpose of 
attempting to re.ch agreement on the appropriate tarit(. If notification 
of dissatisfaction ia not given as provided in thl! paragraph, the tariff 
shall be deemed to be approved by the aeronautical authorities of the 
Contractlng Party reeeiving the fillng and shaH become effective on the 
proposed date. 

(7) Il agreement ls reached on the appropriate taritf under 
paragraph (6) of this Article, each Contracting Party shall enrelse its 
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in question and dellenated by the Contraetu. Party whoee mllne or 
airllnes are under revlew. If the Contractlnr Parti .. concludt that tht 

. operations undtr revitw are not ln contormlty wlth the prlnolplM Ht 
forth ln thb Artlole, they may declde upon approprlat. corrective or 
remediai me our es, except that, whera frequene!)' or capa city limitations 
are already provlded for a route specified ln Annex l, the Contraotlng 
Parties may not vary those limitations or Impose additional limitations 
except by amendment of this Agreement. 

(6) Nelther Contracting Party shall 'unilaterally restrict the 
operations 01 the designated airllnes oC the other exeept aocordlng to the 
terms of this Agreement or by su ch uniform conditions as may be 
contemp18ted by the Convention. 

ARTICLE 12 

Tarills 

.. 
(l) Tariffs of the designated airlines of the Contracting Parties for 

carrl8ge bet ween thetr territories shan be established in accordance with 
the procedw-es set out in th!s Article. 

(2) The tarifCs eharged by the designated airlines of one 
Contraeting Party for public transport to or trom the territory of the 
other Contractlng Party shall be establlshed at the 10Y/est leve! consistent 
with a high standard of safety and an adequate teturn to efficient airllnes 
operating on the agreed routes. Rach tariff shall~ to the extent feulbIe, 
be bued on the costa of providing such service assum ing reuonable Ioad 
factors. Addltional relevant factors shan Inelude among others the need 
oC the atrline to meet oompetition trom scheduled or charter air services, 
taking into aecount difCerenoes in cost and qUallty of service, and the 
prevention of unjust discrimination and undue ~ferenees or advantages. 
To further the reaaonable Interests oC users of air transport services, and 
to encourage the further development of civil aviation, individual airlines 
shouid be encouraged to initia te InnovaUve, cost-based tariffs. 

(3) The taritfs charged by the designated airllnes of one 
Contracting Party for pUblic transport between the territory of the other 
Contracting Party and the temtory of a thtrd State shall be subject to the 
approval of the other Contractlnc Party and llUoh thlrd State; provided, 
however, that a Contraetlng Party shall not require a dlfCerent tarit! trom 
the tariCf of its own airllnes Cor comparable service between the same 
points. The designated alrlines of eech Contracting Party shall file sueh 
taritrs with the other contraetlnc Party, in aceordance with ils 
requfremen ts. 
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best efforts to put such tariff into effect. If an .... e.ment Il not reached 
prlor to the propoaed effective date q! the tariff, or If C!OftlUltaUona are 
not requested, the a.ronautlc!al authorttle. of the Contraoting Party 
exprealnr dlssatlsfaction wlth thet tarit! may talce acUon to continue ln 
force the oist'ng tartffa beyond th. date on which they would otherwlae 
have expired at the levell and under the conditions (ineluding seasonal 
vartatlons) set torth th.rein. In thls event the other Contl'aeting Party 
shan slmUarly take any action necessary to continue the exlating tariUs ln 
eftect. In no eircumstances, however, shall a Contraeting Patty requlre a 
ditterent tarirt trom the tartU of its own deslgnated a'rlines tOI' 

comparable service between the .me points. 

(8) The aeronautiC'al authoritJes of eaeh Contraeting Party shall 
exereise their béSt efforts to ensure that the designated airlines eonform 
to the agreed tariffs filed wlth the aeronautical authorities of -the 
Contraeting Parties, and that no alrline rebetes any portion of such tariffs 
by Any means, direetIy or indirectly. 

(9) In order to avoid~ariff disputes to the greatest extent possible: 
" 

(a) a continulng Tarif( Working Group shall be establlshed to 
make recommendations on taritt-maklng standards, as provided in 
Annex 3; 

(b) the aeronautieal authorities will keep one another informed 
of such guidance as they~ may give to thelr own airlines ln advance of or 
dUl'ing tratCic conferences of the International Air Transport Aasoeiatlon; 
and 

(c) during the period that the aeronautical authorities of either 
Contracting Party have alP'eernents under consideration plrsuant to para
graph (4) of this Article, the Contracting Parties may exchange vlewa and 
recommendations, Ol'ally or ln wrftlng. SUch vlewB and recommendations 
shalI, If reqaested by elther Contracting Party, be presented to the aero
nautlaal authol'ities of the other Contractlng Party, who will take them 
into account in l'eaching theiP decislon. 

AR.TICLE 13 

Commissions 

(1) The airllnes of each Contraeting Party rnay he required to file 
with the ael'Onaut'eal authoriUes of bath Contracting Patties the level or 
levels of commissions and aIl other forma oC compensation to he paid or 

.:liiC.J!Iltlj26! _ 
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provided by such airllne in any manner or by any device, directIy or 
lndireetly, to or for the benetit of any person (other than its own bona Cide 
employees) for the sale or air transportation between the terrltorleiOl 
the Contracting Parties. The aeronautical authorities or each Contracting 
Party shalJ exercise their best efforts to ensure thet the commissions and 
compensation paid by the airllnes of a.ch Contracting Party conrorm to 
the level or levels of commissions and compensation filed with the 
aeronautical authorities. 

(2) The level ot commissions and other forma ot compensation paid 
with respect to the sale,' withln the territ ory ot a Contr.cUng Party, oC 
air transportation, shan be subje<!t to the la",a and regulatlons ot such 
Contracting Party, which shall be applied in a nondiscriminatory tashion. 

ARTICLE 14 

Charter Air Service 

Cl) The Contracting Parties recqpllze the ne~d to further the 
maintenance and development, where a substantial dem.nd exista or may 
be expected, or a viable network of ICheduled air servi~es, consistently 
and readily available, ",hieh caters for all segments d{ demand and 
p'rticularly for thase needing a wid~ and flexible range or ai\ serviCilea. 

(2) The Contracting ParUes also recognlZ8 the su \ tlal and 
growing damand trom that section of the travelling public whi h ia priee 
rather than Ume sensitive, for air services at the lowest polSlbl level of 
fares. The Contracting Parties, therefore7 taklng into ace unt the 
relationship of seheduled and charter air services and the need fo a total 
air service system, shan flrther the malntenapce and develOPm~t ot 
efficient and eeonomlc charter air services 50 as to meet that dema • 

(3) The Contracting Parties shaH therefore apply the provisio oC 
Annex 4 to chartet air services between theit territorles. \ 

ARTICLE 15 

Transitional Provisions 

(1) 08S!f!ntlOft':' On the entry lnto force of th!! Agreement, and un\1l 
1 Novembèr911, all desilMtlona and authorizatlons in effect pursuant 
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ARTICLE 16 

Consulta tions 

Either Contracting Party may at any tlme request consultations on 
the implementation, interpretation, application or amendment of this 
Agreement or compliance with thls Agreement. Such consultations shaH 
begin wlthm a period oC 60 days trom the date the other Contracting 
Party receives the request, unIess otherwise agreed by the Contracting 
Parties. 

ARTICLE 17 
{~ 

Settlemen1~ol Disputes 

(1) Any dispute arising under th!s Agreement, other than disputes 
where sel!-executing mechanisms are provided in Article 12 (Tariffs) and 
Annex 2. which IS not resolved by a lirst round of formaI consultations, 
may be relerred by agreement 01 the Contracting Parties Cor decislon to 
some person or body. J( the Contracting Parties do not 50 agree, the 
dispute shalI at the request o( either Contractlng Party be submitted to 
arbitration in aceordance "ith the procedures set lorth below. 

(2) Arbitration shaH be by a tribunal of three al1>itl'8tors to be eon
stituted as folIows: 

(a) within 30 days after the receipt of a request for 
arbltration. each Contractmg Party shall name one arbitrator. Within 60 
days aCter these two arbitra tors have. been nominated, they shaU by 
agreement appomt a third arbitrator. who shan act as President of the 
arbitral tribunal; 

(b) if elther Contracting Party falls to name an arbitrator, or 
if the third arbitrator is not appolnted in accordance with subparagraph (a) 
of this paragraph, either Contracrtlng Party may request the President of 
the International Co"t of JUltice to appoint the necessary arbitrator or 
arbitrators wlthin 30 days. If the President Is 01 the seme nationallty as 
one oC the Parties, the mast senior Vice-President who Is not disqualifled 
on that ground shall make the ApIIOlntment. 

(3) Except as otherwise alf'eed by the Contractlng Parties. the 
arbitral tribunal shaH determlne the limits of it. jurisdlction ln 
accordance with this Agreement, and shan establish Its own procedure. 
At the direction of the tribunal or at the request 01 elther of the 
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to the 1948 Bermuda Agreement shall remain in errect. Additional 
desipations shaU be subject to the provisions oC Article 3 (Designation 
and Authorization of Alrlinee) of thl. Alt'eement. By 1 November 1977, 
each Contracting Party shaU indlcate to the other all the Initial 
deslgnatlons applicable under this Agreement. Nothwithstanding the 
provisions of Article 3, untill November 1977: 

(a) the United States shall be en tlUed to retain two desJgnated 
alrlines to operate combmation air serviCes on each of three gateway 
route segments on US Routes 1 and 2, talcen together; and 

(b) the United Kmgdom shall be entitled to retaan three 
designated airlines to operate combinaUon air services on one gateway 
route segment on UK Routes 1, 2,3,4 and 5, taken together. 

(2) capaclt~. Notwlthstanding the provIsIons of Annex 2, as regards 
the winter traf IC season o( 1977/78 the (ollowmg procedures shallapply: 

Paragraph (3): Airhnes shan cne schedules not later than 120 days 
prlor to the wmter traffic season, mstead of 
180 days. 

paragr.ph (3): Airlines shan refile amendments not later than 
105 days prior to the winter tra(fic season, 
instead of 185 days. 

Paragraph (4): A Contracting Party's notice, of mconslStency 
shall be given within 90 days, instead oC 150 
days. 

Paragraph (5): If requested, consultations shall begin not later 
tbsn 75 <laya prlor to the winter traffic season, 
instead of 90 deys. 

Paragraph (6): If agreement on capacity to be eperated is not 
aChieved, p&1'agr~h (6) procedures shaH apply 
within 60 days prlor to the winter traHic 
seasort, mstead of 75 days. 

(3) TariUs. AlI taritrs tiled to become efCecttvè on or after 
1 NoveiTi6ë'r1977, and aIl agreements nIed to become eftective on or 
after 1 January 1978 shall be subject to the provisions of Article 12 
(TariUs). Agreements filed to become effective prior to 1 January 1978 
shall be subject to the provisions of Article 12 to the greatest extent 
Ceasible. Tariffa fIled to become effective prior to 1 November 1977 
shall be subject to the provisions of the 1946 Bermuda Agreement, and 
all taritr. in ettect under the 1946 Bermuda Agreement shaH eontinue in 
force, but either Contraetinl( Party may notify the other Contracting 
Party of Ils dissatlsfaction wlth any such tariffs, and the procedures set 
forth in thls Agreement shall then apply. 
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Contractlng Parties, Il conferenoe to determlne the precise Issues to be 
arbltrated and the specUlo procedures to be followed shaH be held no 18ter 
then 15 days at'ter the tribunalls rully constituted. 

(4) Except as otherwlse agreed by the Contracting Parties or 
prescrlbed by the tribunal, each Party shall submlt a mernorandum withln 
45 deys oi the Ume the tribunal 11 (ully eonstituted. Replies shaU be due 
80 deys tater. The tribunal shall hold a heerlng at the request of either 
Party or at Its discretlon withln 15 days aiter replies are due. 

(5) The tribunal shall attempt to render a written decision within 
30 days aiter cornpletion of the hearing or, if no hearing is he Id. aCter the 
date both replies are submitted, whichever is sooner. The decision of the 
majority oC the tribunal shall prevail. 

(8) The Contracting Parties may submlt requests Cor clarification 
of the declsion withln 15 days alter it is rendered and any ClarificatIon 
given shall he lssued within 15 days oi such request. 

(7) Rach Contracting Party shall, consistent with its national taw, 
give full etteet to any decislon or award of the arbitral tribunal. In the 
event that one Contracting Party does not give effect to any deeision or 
award, the other Contraoting Party rnay take such proportlonate steps as 
may be appropria te. 

(8) The expenses of the arbitral tribunal, Including the rees and 
expenses of the arbltrlltOl"S, shall be shared equally by the Contracting 
Parties. Any expenses incurred by the President of the International 
Court oC Justice ln connection with the procedures of paragraph (2)(b) of 
this Article shaH be considered to be part of the ex penses of the arbitral 
tribunal. 

ARTICLE 18 ( 
Amendrnent 

Any amendments or modifloations of this Agreement Ilgreed by the 
Contracting Parties shan come tnto effect when confirmed by an 
Exchange of Notes. 

, 
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ARTICI,H 19 

Terminalion 

F.itl:ter (~ontrllC!ti"" Party may at Bny tlm .. glve notW!e in writlng to 
th .. other ront .... ("tlng Party or Its decwlon. to t .... mlnate thl. Agref!ment. 
~ucll notice !dt .. 11 bf! sen 1 slmultaneously to the Int~maUOMl r.ivil 
Aviation 0l'lani,. ... tlon. "ns Agreement sh .. 11 terminllte at midnlght (at 
the pillee oC reeeipt of t~ notice) Immedtately befoN the (lnt 
annlvel"SIIry 0( the date of r(t(!elpt of the not lee by the other Contra et ing 
Party~ IInles.~ the notice Is wlthdnlwn by aveement !le Core the end of this 
pf!rlod. ' 

ARTICLE 20 

Reglstration wlth ICAO 

This Agreement and aH amenrlments thereto ~all be registered wlth 
1he International Civil Aviation Organlzatlon. 

ARTICLE 21 

!ntry Into Force 

This Agreement shtlll 'enter Into force on the date of 
signature. 
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ANNEX 1 - Route Schedulel ; 
Section 1: Seheduled Combination Air Service Routes for the United States 

1. Atlantic Comblnatlon Air Sertce 
2. Round the Wotld Comblnation Air Service 
3. Paciflc Comblnatlon Air Service 
4. Bermuda Comblnatlon Air Service 
5. Bermuda ComblnaUon Air Service - 8eyond 
6. Carlbbean ComblnaUon Air Service 

Section 2: Scheduled AU-cargO Air Service Routes for the United States 

7. Atlantic AU-cargo Air Service 
8. Pacifie All-Cal'll'o Air Service 
9. Bermuda All-C8rfo Air Service 

10. Bermuda Ali-cargo Air Service - Beyond 
11. Çarlbbean All-Cal"lo Air Service 

Section 3: Scheduled CombinaUon Air Service Routes for the United Klngdom , 
1. Atlantic ComblnaUon Air Service 
2. Atlantic ComblnaUon Air Service via Canada 
3. Atlantic Comblnatlon Air Service Beyond to MaxlC!O City 
4. Atlantic ComblnaUon Air Service Beyond to South America 
5. Atlantic ComblnaUon Air Service Beyond to .Japan 
6. Pacifie Comblnation Air Service 
7. Paciflc ComblnaUon Air Service via Tara •• 
8. Bermuda Comblnation Air Service 
9. Caribbean Comblnation Air Service 

Section 4: Seheduled All-CalJo Air Servie. Routes for the United Klngdom 

10. Atlantic All-Carao Air Service 
Il. Atlantic All-Cargo Air Service Beyond to South America 
12. Atlantie All-Cargo Air Servie. Beyond to Mexico 
13. Pacifie AU-cargo Air Service 
14. Pacifie All-Cargo Air Service via Tal'8wa 
15. Bermuda All-Cargo Air Servlee 
16. Carlbbean All-Cargo AIr Service 

Section 51 Notes AppUcable to AU Route Schedules 



Section 1: Seheduled ComblrultlOn Air Service Route~ (or the United States 
US Rôûtel: Atlanbc Cômbmabon Air Sërvlces 

(A) (B) 
US Gate.ay Points Intenn~.te Point. 

Anehorage 
Atlanta 
Boston 

Chleago 
DalIu/Pt. Worth 

Detroit}! 
HCM.Bton -
LoI ~elea 

Miami 
H_ Yortc: 

PIùladelphia 
San Prarlcgeo 

SeatUe 
Wuhintrton/Baltimore 

An additJona1 point to be qreed bet.een the Contrlletlnc Parties !I 

(C) 
POints 11'1 UK Terntory 

London 
Prest wiek IGlasgow 

~ 

(0) 
Poine. Beyand !I !I 

Pr-*r"t 
Ha ..... 
1Iunief1 
Bertlll 

1/ lIay IlOt be Ie"ed nonst~ œtil Uvee yeara alter thia Agreement entera ~to force. 
"II ln addition, Aliltria and BeJciwn may be se"ed for three yeara .Iter this Acreement eatera "to roree; the 
- Netberlandl, Non.J and 8weden mal be Ie"ed ror rive yara alter thlS "","ment enten Into Ioree; and tbese 

poifttllNll be consldered. l(Ipea,.. lit Column (D) ror the llpeeifled periods. 
3/ Only one US air"'e may be desipated to Ie"e eaeh point ln CoIumn (D) on thJs route. ineludinc u.. In lootnole 2, 
- ueept tor Pradtlw-t lor whleh two afrUnes may be desiinated on US Routes 1 and 2 taken tapther. 

., 

.. 

~ , ~ 

IV 
o 
~ 

i 
r , 
~ 



1--

J 

US Route 2: Round the World CombmaUon Air Service 1/ 

(A) (B) (C) (0) 
US Gateway Points Intermedlate Points Pomts m UK Territ~ Potn ts Beyond 

Sepaent (ah London Prankfurt y 
New York Tlrtey 

WuhinCtOll/Baltimore Lebanon 

Syrl<l 

Iran 

Pakistan 

New Delhi 

Serment (b)z C&1eutù 

HODCIlulu Pointa on Secment (b)!1 

LOII AnpIes Japan Hone Kone n.Uand 

San Prancieo Pointa on Serment Ca)!/ 

11 Not more tfiift .ven filchta per __ ma,. operate ln _ch cireetion on _cil .... ent. 
fI Not IlION than two US airllnes may be dealpated to IMIrve Praritfurt on US Bout_ 1 and 2, taken tocether. 
11 Secmenta (a) lIId (b) IhaU be eomblned, exeept u may be qreed pul'SIIIIt to Artiele 2, ~rqraph (5~ 
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(A) 
US Gat..,., Points 

ArIehoNp 

O_m 

Honalulu 

LoI AIcel-
N_ York 

a.n l'raJMùco 

Seattle 

US Route 31 Pacifie Combm.>tion If Service 

(8) 
Intenneclate Pointa 

Japo!l 

(C) 
PoÙlts ln UK Terrlto2 

Hq Kq 

(D) 
PoÙl ta B!yond 

Thailand!l 

Slnppore!1 

1/ Not more thin 14 round trip comtMnaUon 0Jcbta per __ may MI"e .ItIpan .fUl full traHie l'icfJts bet_en 
- .Iapaa 8Dd lIoIw KOIJI. PUJhU whieh Ie"e J.pan on US Route 2 Ihall eount toward thia _ ..... 
21 'l'bùJand 8Dd SInppore lU' not both be .rved on the .me fiICtà. Not more than 7 round trip conabInaUon 
- rupu per ... may Mn. u.e PO"'U Ulam t.ther .lth full trame rfchtl bet ween Hanc Kq and theM 

points. FliIhU wllieh sel'Y. 'ftIalland on US Route 1 ..... eount toward this nlllllber. 
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(A) 
us Gat_ay Pointa 

Atlanta 

Baltimore 

Bolton 

Chicqo 

Detroit 

Miami 

New Yoric: 

PhUadeIpIU 

WullDlcton 

US Route 4: Bermuda Combmatlon Air Service 

(B) 
Intermedlàte Pomu 

(e) 
Points ln UK Territory 

Bennuda 

(0) 
Pomta Beyond 

, 

( 
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(A' 
US a.t".l Poine. 

Atlanta 

BIltImore 

lliaml 

....... 011 

US Route 51 Bermuda ComblDllUOII Air SerY," _ ~ 

(B' 
Intermeclate Points 

(e) 
Polne. In UK 1WrItory 

Bermuda 

(0) 

Pointa ~ 

Azorea 

Two poine. In EInpe 
(oOler than the 
United KIn(dom) 

to be lFeed 
bet_ the 

Contraet.. Parties 

fit 
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w 
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US Route 1: Caribbean CombinatlOfl Air Se"iee 

(A) 
US Gat.a, Pointa 

Nay point or pointa 
ln US Territory 

(8) 
Intennedlate POlllta 

Aruba 
Bahamu 
Bart:Mldol 
BonIire 

Cuba 
C1.racao 

DomDican Republie 
Orenada 

Guadeloupe 
Guyana 
HaIt! 

Jamaiea 
Martaique 

St. M&artan 
St ••• rlm 

ninidad ar Tabqo 
ua pointa .. the 
CeribbeaD ..... 

V ......... 

!! Aîij one or IftOle ~ the pointa _y be MrVed. 

(C) 
Points an UK Territory 

AntJrua 
Domaniea 

St. Chriltapher (St. Kitts)-Nevla-An(UilJa y 
St. Lucia 

St. Vincent 
Belize 

BrltiJh VIr'(ÎIl lllancà 
Cayman lslandI 

Monllerrat 
TIIrkI &: CaiCOI lIIanœ r 

(0) 
POints Beyond 

,""'" 

rv .... 
01:00 
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(A) 
US o.t ... , Points 

ao.ton 

CtIieqo 

Detroit 

H_ton 11 

lM lqeleI 

Ne. Yortt 

PhQadeIphIa 

Section 1: SeheduIed AII-Ca'.f\rAir Se"iee Routes On the United States 
01 Këîûte1: lanUë Aii=Câ!JO AU: ~1'V(ëe 

(8) 
lntermeclate PoInts 

(C) 
Points ln UK TerrltOry 

London 

Manchester 

Prestwiek/Olu(ow 

(0) 

Points I!eyond 

BeJcium 

NeUlerlodl 

Federal RepublJe 01 Germany 

Twttey 

~ 

9yr. 

.Jordan 

Iran 

bila 

li Mi, net bi _"ed nonIlcp untU tIIree yea,. alter thia ACreement _ten lnto force. 
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(A) 
US Gat_al Points 

Anehonce 

Chieqo 

. Guam 

RonaIuIu 

Lœ AnceIea 

New York 

San l'nuleUco 

Seattle 

US Route 1: Pacifie All-CalJo Air Serviee 

(8) 
Intermeclate POinta 

\ 

(C) 
Points ln UK Territory 

Hq Korv 

(0) 
POints Beyond 

\ 

--

'11. 

IV 
~ 
0'1 
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(A) 
US GatNa, Pointa 

Atlanta 

Baltimore 

Miami 

wub.lncton 

US Route 10: Bermuda AH-Cello AIr Service - Beyond 

(B) 
Intenneclate Points 

(C) 

POinta U1 UK Territory 

Bermuda 

(D) 
POints Beyond 

Azores 

Two pomts in Europe 
(other than the 
United KiRfdom) 

to be agreed 
bet_en the 

Contraetmg Partiel 

c: 
'\ 

foù 
t-' 
00 
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US Route 1l: Canbbean AU-CalJo Air Service 

(A) 
US Gat ... ! Pointa 

lIny point or pointa 
in US Territory 

(B) 
intenneclate Pointa 

Aruba 
Babamu 
Balbadœ 
Bonaire 

Cuba 
Curaeao 

Dommiean Repubüe 
Gaenada 

Guadeloupe 
Guy.,. 

Halti 
"maica 

llarttaique 
St. lIurten 
St. lIarÜl 

TrInidad ct Tobqo 
US pointa ln the 
Caribbean ar. 

V_uelll 

!I ADj aM 01 Il10 ... 01 the pointa may be .rved. 

(C) 
Pointa ln UK Terrltory 

Anti(ua 
Domiruca 11 

St. ChrI.topher (St. Kitta)-NevW-AncutUa-
St. Lucia 

St. Vincent 
BeUze 

Brltilh YirPt lalandl 
Cayman lsI.anœ 

Monuerrat 
TIIrkJ Il Caieoa lIIandI 

",' 

(0) 
POUl ts Beyond 

(-

N .... 
1.0 

\ 
t. • ~ 

J 

i 
1 
. 
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(A) 

Section 3: Scheduled Combln8l1on Air Service Routes Cor the United Kmgdom 
UK Route 1: AU.nué Combln.bon Air Sërviee 

(C) 
UK Gat_ay Pomta 

(B) 
Intennediate Points POIn ts Dl US Territory 

London 

Manchester 

Prestwick/OJo(ow 

Atlanta !I 
Boston 

Chicago 

DallaslFt. Worth !I 
OetroU 

HGUlton 

I.a. Ancelu 

Miami 

New Yoltc 

PhIladelphia 

San Pranebeo 

Seattle 

Wuh1ncton/Baltlmore 

~not bi Mlrved nonstop until three y .. ra alter thts Agreement enters mto Coree. 

(0) 
POIn ts Beyond 

... 

.. 

tv 
tv 
o 



.f 

) 

(A) 
UK Gat_a, Polall 

London 

Mancm.ter 

Prest wlc:k/Olupw 

UK Rout, 2: AtlantIC Coml)matlon Air Service VIa Canadà 

(8) 
fntermeclate Poinll 

canada 

(C) 
Pomll ln U8 Territory 

bton 

~ 

DIJlu/Pt. Worth !I 

DetJ'Oit 

New Yortc 

Philadelphia 

....... OII/BaItllDOre 

!I .. ay not De .. rved nonItop untU three yeara "1.' this All'Mment entera into loree. 

(Dl 
Pomu Beyond 

-

i 

N 
IV 
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(A) 
UK G .. t.ay Poinu 

London 

ManehMter 

Preatwick/GlaJ(ow 

UK Route 3: Atlantic Comblo.tlon Air Service Beyond to Mexico City 

(B) 
Intenneclate Pomts 

(C) 
Pomts m US Terntory 

Boston 

Detroit 

N_ York 

Philadelphia 

Wuhincton/Balt1 IDOre 

(D) 
Points Beyond 

MexIco City 

'\ 

IV 
IV 
IV 

~! 

-= 



UK Route 4: Atlantic Comblnatlon Ali' Servlc~ Beyond to South A.merica 
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(A) 
UK Gatewax Points 

Tarawa 
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UK Route 7: Pacifie ComblnatlOn Air Service V18 Tarawa 
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Intermediate Pomts 
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(A) 
UK Glt_IY Points 

Bemnatla 

'. 

UK Route 8: Bermuda ComblnltlOII Air Serviee 

(B) 
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UK Route Il Cahbbean Combinatlon Air ServICe 

(A) 
UK Gateway Points 

Ant ..... 
Domlniea 

St. Christopher (St. Kitts)-Nevis-AnruiUa !' 
st. Lucia 

st. Vincent 
Belize 

Britilh VIrrJn lslandII 
C&yman ·Islandl 
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London 
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UK Route 11: Atlantle AlI-CeT Air Service Beyond to South America 

(A) 
UK Oateway Points 

London 

Manct.ter 

Prestwfl:kl 
Olulow 

(8) 
IRterme<late Points 
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(A) 
UK Gateway Pointa 

Bennuda 
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UK Route 15: Bermuda AlI-Cal"Jo Ali' ServIce 

(B) 
Intermedlate PoiDta 
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UK Route 181 CarIbbean AII-C!lJO Air Servlee 

(A) 
UK Oatewa, Poinu 

AntJrua 
Dominic. 

St. Christopher (St. Kltu)-Nevia-AncuWa !I 
St. Lucia 

St. Vincent 
BelJze t. 

Britilh VIrPt JslandI 
Caymen JslandI 

lIontJerrat 
TUrtca 6: CaiCOI lIIandI 
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Cuba 
Dom.lieu Republlc 

Grenada 
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Guyana 
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Martinique 

St. .. .. rten 
St. Martin 
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SECTION 5 

NOTES APPLICABLE 1'0 ALL ROUTES 

1. In addition ta the nght to (!Arry transit, t!OIU1eC!ting, and local traHie 
between points in column 8 and points in column C and between 
points in column C and points in column D, des ... ted airlines may 
carry transit and on-line connecrting tl'affle between points in 
column C and points ln other countries, inCIlKlfnr eountrles not ll$ted 
in aolumns B or O. Such on-line conneetfng tratfic may be 
connected at any points in columns A, B, C or 0 or at any points in 
countnes not listed in such columns. 

2. Each designated airline May carry transit and on-line connecting 
trafflc between any two points in the territory of the other 
Contracting Party which appear ln elther column COI' edlumn Don 
any route for which that ail'line is designated. 

3. Except as May be otherwise specifically provlded, a designated 
airline rnay, on any or aIl nights, and at iu option, serve points on 8 

route and operate via points not listed ln columns A, B, C or D in 
any order, operate nlghts in either or both directions, and omit stops 
at any point or points, wlthout lOBS of any right to upütt or dl8cha1"le 
trafric otherwise permissible under the relevant routes or notes 
appliCable thereto, provided that the service begins or terminates in 
the territory of the Contractlng Party desipattng the alrline. 
Unless specificaUy restricted, a point on a route eppearing in colurnn 
B shall be considered as a1so appearing in colurnri D, and a point in 
column D shall be considered as aJso eppearing in colurnn B. 

4. A designated afrUne may carry traffic between points in column A 
and points in column C) on the same t:JJIht or otherwlse, via points in 
other eountries, including countries nèJtlrlsted in columns Bol' O. 

5. A designated airUne May serve points behind any homeland gateway 
point shawn in column A with or wlthout change of aireraft or nlght 
number and may hold out and advertise such services to the public as 
through services. 

6. A designated alrline of one Contracting Party rnay malee a change of 
gauge in the territory of the other Contl'actlng Party or at points in 

-column B or colurnn 0 or at pointa in other C!OWltries, provided thet: .. 
(a) operations beyond the point of change of la..., shall be 

performed by an alreraft havina c.C!tty leu, for olltbound 
services, 01' more, for inbound services, than that of the arrivJng 
aircraftj 

! 
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(b) aireraft for sueh operations shaU be seheduled ln ooincldenee 
wlth the inbound or outbound aireraft, u the cue may be, and 
shall have the same fUght number; 

(c) ln the .eue of eombinaUon air services only, the onward flight, 
Inbound 01' outbouRd as the case may be, shall be seheduled ta 

, depart wlthin three hours ot the scheduled arrivaI ot the 
ineominc alreratt, unless airport eurtews, airport slots, or other 
operationaI eonstralnta, at the point where change ot gauge 
oceurs or at the nut point or points ot de$t inat ion of the mght, 
prevent IlUch sehedulinr, and 

(d) if a nlght is delayed by untoreseen operationat or meehanical 
problems, the onward nilrht may ~rate witbout regard to the 
conditions in.parqraplw( (b) and (e) of thls Note. 

7. Stops for non-trattic purposes may be made at any point in 
eonnection wlth the operations on any route. 

8. Notwithstanclng the terms of I10tes 1, 4 and ? of this Section, US 
designated alrIines servlog Hong KOIll shall not malte stops Cor 
trattlc or non-trattic purposes at any point or pointa ln the malnland 
temtory of the People" Republic or. China. 

9. ln thase Notes: 

"Transit traWc" means that trame whieh il carried on e rlight 
through a point. Flight, tOI' the purpose or this detlnition. means 
either: 

(a) The arrivaI and onward operation ot an aireraft by an airline 
whether or not under the same rlight Identification numbar, or 

(b) the arrivaI of one airC!l'att and next onwarc! operation of another 
aireran under the same nlght identification numbar, as other 
wise aUowable under this Agreement, including Note 6 or thls 
Section; and 

"On-llne connecting tractie" means thet trattie which is eal'l'ied on 
an incomlng nlght of an alrIine and Is transfel"l'ed to an onward 
fliIhtIIAt.. the same e!rUne under a different flisht identification 
numbar. For pusengers only, the onward transter Ihall be ticketed 
on the first 1lv.Uable on •• rd flIrht of thet airline (1)r the point to 
which • puse .... r la connectint. provlded that the Ume between the 
scheduled arrivaI of the Incomlng flIght and the seheduled departure 
ot the onward rllght does not exceed 24 hourI. 
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ANNEX 2 - Capaetty on the North Atlantic 

(1) ln order to ensure the sound applieation of the prlnciples set 
torth in Article 11 (Pair Competition) of thil Air_ment and in vi.w of 
the special eircumstancee Dt North Atlantic air tl'U'UlpOrt, the Contractlng 
Parties have agreed to the toUowing proeedwes with respect to corn
bination air serviees on US Rout. 1 and 2 and UK Routes 1, 2, 3, 4 and 5, 
specified ln Annex 1. . 

(2) The purpose of this Anna la to provlde a C!OI'lSUlta tive process 
to deal wlth cases Dt exeess provUilon of capacity, while ensuring that 
designated alrIines retaiA Adequate lICOpe for manqerial initiative ln 
establlshing schedules and thet the overall market share achieved by each 
designated airline will depend upon pusenrer choiee rather than the 
operation ot Any formula or UmitaUon meehanlsm. In keeptnC with these 
objectives, the Contractinr Parti.s desire to avold unduly traquent 
invocation of the consultative mechanism or limitation provision ln order 
to avoid undue burden of detailed supervilion ot aldine achedulinr for the 
Contractinr Parties. 

(3) Not later than 180 days before eaeh summer and winter trattle 
seuon, each designated airline shall tIle with both Contracting Parties Its 
proposed schedules for services on each relevant rateway route serment 
tor thet sesson. Such schedules shalI speeUy the frequency of service, 
type of aircratt and all the points to be served. nae designated airlines 
rnay amend thelr tnlnp in the light ot the schedules 50 ti1ed and shaU flle 
such amendmenls with bath Contraètlnr Parties not later than 185 deys 
before eaeh summer and winter trafflc saason. In the event thet 
adjustments in achedules are later required, such adjustments !hall be 
rued with both Contra ct in( Parties on a timely buis. A resulUng Inerease 
ln trequency by an aldine on any gateway route segment shan be subje~t 
to the approval ot the other Contractlnr Party. 

(4) lt a Contracting Party (the "Receivtnr Party") beUev~ that an 
inerease in trequency of service on a gateway route serment contalned ln 
Any of the schedules 50 med with it by a deslgnated airline of the other 
Contraetlng Party (the "Requesting Party") rnay be inconsistent with the 
principles set forth ln Article 11 of thla Agreement, It sbaU, not later than 
150 days betore the next trattle Huon, noUty the Requesting Party, 
glvina the reasons for its beUef and, in its discretion, lndicatlnr the 
Inorease, if Any, ln trequency of service on the pteway route serment 
which it considera consistent wlth the Aireement. Sueh notification shal1 
not, however, be permltted ln respect ot a schedule for a summer traffle 
seuon which speelfies a total. of 120 or tewer round trip traquencles on 
Any pte".y route serment or tor a winter. traffle season which specifies 
88 or fewer such trequeneles. "The Requesting Party shall review the 
inoresse in trequency ot service called Into question in the 11ght ot the 
principles set torth in Article 11, talcu. Into aeeount the public 
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requirement for adequate capaclty, the need to avoid uneconomlc excess 
captlcity, the development of routes and services, the need for viable 
airline operations, and the capaclty offete<! by airUnes of thfrd countries 
between the points in question. The Requestlng Party shall, not later than 
120 days before the next tratfic seuon, notify the Receiving Party of the 
extent to which it considera thet the increase in frequency il consistent 
with the principles set forth in Article 11. 

(5) If the Recelving Party il not satlsfied wlth the Requesting 
Party's determination wlth respect to the increue in trequency in 
question, it shall 50 notity the Requesting Party not tater than 105 days 
betore the next tratflc sesson, and consultations shan be held u soon as 
possible and ln MY event not later than 10 days before that tratric season. 
In such consultations, the ParUes shall exchange relevant eeonomlc data, 
including foracuts of the pereentage inereue in total on-board revenue 
paase~er trattic expecrted on the gateway route segment in question when 
the next tratrlc sasson ia com~red with the previous corresponding 
season. 
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(8) If, 75 deys betore the tralfle Beuon beglns, agreement has not 
been reached through such conSUltations, each designated airllne on the 
gateway route segment ln question shall be entitled to operate during the 
next trattic saBlOn the schedule It proposes to operate, but not more than ' 
the sum of: 

(a) the total number of round trip frequencles (excluding extra 
sections) which that airUne was allo"ed under this Annex to operate on 
that gateway route segment <!trine the prevtO\ll corresponding aeason; and 

(b) such number of round trip frequenoies u aNt determined by 
applying to the num~r c1eacribed ln lUbparall'aph (a) the average of the 
forecast percentages menüoned ln paragraph (5) of this Annex. An 
addition of 20 round trip traquenaies during a summer tratfic seuon 01' 15 
durlng a win ter traft1c Huon Ihaliln any event be permltted. 

In no event shall a deslgnated airllne be l'equired to operate fewer than 
120 round trip frequenaies during a summer tratfic &euon or 88 during a 
winter traffia seuon. 

(7) A designated airllne of one Contracting Party which inaugurates 
service on a gateway route segment already &erved by a desipted airline 
or afrlines of the other Contracrting Party &hall not be bound by the 
limitations set forth ln paralP'aph (8) of this Annex for a period of two 
yean or untll it matches the fl'equencies of any incumbent airllne of that 
other Contractlng Party, whichever OCCUl'S ffrat. 

(1) Operations of Concorde aireNtt by United Klngdom designated 
a!rllnes shall not be subject to the provisions of thts Annex. In order, 
however, that this exclusion should not unfairly affect United States 



(3) The Tariff Working Group shall develop proeedures for the 
exchange, on a recurrent buis, of verified finanaial and traffie statistics 
in order to assist each Contracting Party in assessing taritt proposals. 

(4) The Tariff Working Group shall, by 23 July 1978, make recom
mendations to the Contracting Parties on load factor standards and 
evaluation and review criteria for North Atlantic tariffs. 

(5\ The Contracting Parties shall review the recommendations of 
the Tarif( Working {)roup and, subject to the outcome of thia review, shaU 

~. give due consideration to thase recommendations in reviewing taritts and 
agreements reached under the auspices of the International Air Transport 
Associa tion. 

(6) Either Contracting Party may from time to Ume request that 
the Tarifr Working Group be convened to conslder specifie issues. 

, 

ANNEX 4 - Charter Air Service 

(l) The Memorandwn of Understanding on Pessenger Charter Air 
Services between the Government of the United States of .America and 
the Goveml'nent of the United Kingdom of Great Britaln and Northem 
lreland, applylng trom 1 April 1977, shall be reprded as beinC ' 
tncorporated in this Annex for as long as it remaina in force. 

(2) Articles 1, 2 (paragraphs (1), (3), and (4», 4, 6, 8 (except that 
paragraph (3) shall apply ooly to the extant authortzed by the aeronautieal 
authorities ln the relevant territory), 9, 10, 14, 18, 17, 18, 19, 20, and 21 
of thl. Agreement shaU apply to .trllnes authorized by both Contractlng 
Parties to operate charter intemational air services between the 
terri tories of the two Contracting Parties. 

(3) ln furtheranee of paragraphl (1) and (2) of Article 14 of, thia 
Agreement, the Contraettng Parties Agree that it la desirable to work 
toward a multilateral arrangement for charter air services in the North 
Atlantic market. The Contracting Parties also agree thet a bilateral 
agreement would be an approprlate means of achleving their common' 
objective. Such bilateraLqreêment should include, amo", other mattera, 
prosressive eharterworthinesa conditions, freedom of martc:et access, 
arrangements for designation and authorization of charter airlines whieh 
lead to the iS8Ue of permit. rather than individual fiight lieenses, 
mlnimization of administradve blrde.., aU-cargo c_rter ar1'lln&'ttments, 
and capaeity and priee arrangements consistent with th'*' contained in 
the Memorandum of Understandin« on P .... nger ChUter A1r- Services. 
The COntractlng Parties !hall enter into negotiatiofUI as soon as possible 
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d .. fpattd airUna, the United Stat .. airllne des""ated to operate 
comblnation air .. "leu on the Wuhlnlton-London gateway route 
MIJ'IIent may not be rlquil'ed, under parqraph (8.) of this Anna, to 
operate tewer than .. .,en round trip tlIrhts per week. 

(9) !Bah Contractlnl Party Iban allow tiled IChedules whlch have 
not been questioned under puap'aph (5) ot thil Anna to become .ttective 
on thelr proposed commencement dates. Bach Contracttng Party shan 
allow IChedules whlch may have been determtned by all'eement through 
consultations qr, ln the ablenee of .. ch agreement, u provided ln para
poaph (6) or this Annex, to beeome ettecti.,e on thelr proposed commence
ment dates. Bach Contraettnc Party may teke such steps as it considers 
neeessary to prevent the operation of sehedules whlch Include frequencies 
cruter than those permltted or agreed under this Annex. 

(10) Rach designated alrline !hall be entiUed to operate extra 
sections on any gateway route ~m",t, provided thet such extra sections 
are not advertised or held out aS ~te lUghts. 

(U) ln the event that either Contractlng Party believes that th!s 
Annex la not achievina the objectives Ht torth ln para8l'aph (2), they may 
consult at any Ume. punuant to Article '18 (Consultations) ot this 
Agreement, to consider alteratiOns to the procedurea 01' numerical 
11 mita tlons. 

(12) Subjeet to Article 19 (Termtnation) of this Agreement, this 
Annex shan remaln in lorce for a period of five years. The Contracting 
Parties shaIl consult durinl the liral quarter of the fltth year alter the 
entry Into force of this Agreement to review the operation of the Annex 
and to declde u to its extension or revision. Il the Contracting Parties do 
not all'ee on extension or revis ion, thls AnDex !hall remaln in foree for a 
further period of two years and shaU then lapse. 

~ 

(13) P.or the purpoaea of this Anna, "sommer and .inter traftic 
HUOns" mean, respectively, the periods trom 1 April through 31 Oetober 
and trom 1 November through 31 March. 

ANNEX 3 - TartU. 

(1) A TanU Workinl Group shan be establlahed and shaIl conaist of 
experta trom •• ch Contracting Party in arus soC!h as accounting, 
statistic!s, financial a.w.ysls, eeonomiœ, priclng and marketing. 

(2) The Tarttt Worklng Group shall meet within 90 deys of the entry 
intG fG~e ~ thiJ Acreement and thereafter u necessary to .ccomplish 
the objeC!tives .of th" Alt'eement. 
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and, in any event. not "ter than 31 Oecember 1971, to work towards the 
foreaoi,. objectiv ... In the abRnce of aFeement by 31 March 19'18, the 
Contractinr Parties ...... to C!OII8Ult further wlth a vlew to a eontinuatlon 
of lJberal arranrementa for charter air services. 
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