. i A v g CER

COMPARATIVE LIABILITY
+ " OF
AIR TRAFFIC SERVICES
'by

) - Peter Marn

.

A thesis submitted to the Faculty of Graduate Studies
\and Research of McGill University, Montreal, in partial ¢
fulfillment of the requiremehts for the Degree of Mastet

: of Laws «
k Institute of Air and Space lLaw -
” \ McGill University, Montreal
) October 15, 1980
/ , ] -
AN - )
' . 3 T - \ 2
T . ]
’ !
‘ . - o
- 4
e gt 1 st
ISR e - L IR sL - i " :: 2N . e am—— ”j"’ﬁ‘["“""“““l'-*

e an St A sy b

S s .

e

et # e

%

AR

AR



4
N

.

»

&

-~

o

pl
*”
¥z,
B
o
.
~
a
.
.
]
b
o
.
\

1k



i
‘

& sommary

This thesis -seeks to'presenp~§nimarily}¢he technological and

/

organizational ﬁorﬁ of work as it is performéd by a pilot and

a controller during the process of fiying; . The collected “in-

4

formation leads to the conc1u31on that alr trafflc is a team

-
o

effort where the work of either partles has to be precise and

efficient.;

: v o -
Historical development ‘of techniques used aboard an aircraft and

in air traffic services-units has caused the assignment of ever
1

more decisive duties to a controller and consequently of ‘greater

~

qeépbnsibility.- In the light of the work described above inter-
national and national regulation is considered. Systems of
penal, civil and state liability in FR of Germany and in SFR of

. Yugoslavia are described and compared to one another.

Further,the overview of apast and présent attemptsyto evaluate
r international technical and legal regulation is given together
with proposals for international regulation of the liability of

air traffic services agencies.

\. | necegssary and that the time’ is ripe to canludeﬁinternationalﬁ'

agriéement on the liability of aif traffic services agencies.
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% ‘ Sommaire .

Cette thésé*gyésente premi2rement la forme technologique et

organlsatlonnelle du trava11 exScuté par le pilote et le contrﬁleur

pendant le vol. L'information recueillie nous améne A la

conclusion que le vol aérien est un effort d'équlpe ol le travail

de chacun és}t étre préc1s et utlle. o
Le'développement historidugﬁgé la technique utilisée:a bord

de 1'avion et dans différentes dﬁiiég\des services de la circulgtion :

aérlenne, une nogg;kie distribdtion- des t8ches, et par l¢ fait méme

%

provoque une aigmentation de responsabllltés pour le contr8leur.

Par rapport au travail, les rggles internationales et nationales

T

L C
sont ,considérées. , o

o

P -
Ci~hHaut mentionné les’gysfémes civils et les responsabilités

-

e

des &tats civils et criminels et aussi en Allemagne de 1'Ouest

et en SFR de la Yougoslavie- son crits et analysés de mani2re y '
comparative. .

Plus loin, nous présentqQns une revue des efﬁorts ‘passés et

pré&sents pour &valuer les r3gles’ internationales techniques et
v

l8gales, ainsi que l'ensemble des propositions en rapport avec

e = e
¥

les régles internationales de responsabilité des agences des

. s

services de la 'circulation adrienne.

La th&se avance 1'jidée qu'il faut reconsidérer les annexés 2
et 11 et que le temps est venu de conclure un accord internatlonal
de la Conventi?n de Chicago . sur la reSponsabillté des services -

des agences de la circulation aérienne.
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! CHAPTE\:Q 1
XII'\ITRODUC*\ION 1 ' |

\
[
¢ 1

, 1976 a fa¥a1 mid-air accident occurred in'

- |
{(G.M.T.) two ;

i [

L Ehe airspace over Yugoslavia. At 10.15 a.m.

Vo ' the Zagreb VOR in the V1c1n1ty of the small town of Vrbove¢.

] / .
o ' Though thé acciident occurred nea JVrbovec,

I / »
’ /' ‘commonly/ known| —Bothmaizcr7ét were com- -
|

the accident is |

-as the Zagreb cras

\: j pletely/destro ed and all persons on board werg/killed in thl

1 ~ collision. At|that time the accident was held to be the worst

| mid-aiﬂ collision to date. | ' !
| $ \j

. A repri%t of the first chapter of the report of the acciden ’

\ \ b
: investiéation report’ issued by the Aircraft Accident Investigation
Ceathon y N : ‘
Commission in Yu oslavx’a,l is appended to this paper in order to

/ ' { ,
present the actual picture of/ this accident, which will clarify

_ the legal problem%‘dis%ussed %n this thesis.

\ \ \
‘ |
mmedlatehy folloqxngfthe accident the controllers, who were in-

volved in the crash, Qere taken 1nto custody and the pres rlbed

\

légal process were imposed. |(The Dlrector of the Federal Civil
Aviation Adﬁ;nistration set up the Accident Investigatio

'.Commission ahd the'Okruiii is raini sudija (District Judge In-

- vestigaton started the neces% ry inquiries togeﬁhe?ﬁwiXQ the

collection and preservatibn uf‘evfdence. . K

QE, | Both processes usually op ate nﬁependently of one anot erx\a\
an

A ( although, whenever\?icessa the investigation commission
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1

the jhdge investigator will cooperate. The Accident Investi- |

)

gation Commission, which had to investigate the cause of the 1
collision, copgpleted its work by 25th December, 1976 and issued
“the accident report containing the conclusion about probable

cause of the c:r:ash.2 “In chapter 3, paragraph 3 is givén the /

b /
conclusion about causes of the accident which reads as follows:
’ 8,

"This collision was caused by a failure:

| - to provide the prescribed separation _
between the ajircraft; o
- untimely\ recognition of conflict situation;
- applicdtion of unprecise measures for
prevention of the collision;

This resulted from the following:

a) non-ap/plication of rules and regulations
by the competent air traffic controllers;
b) the overloading,of the Upper Sector Con-
trolleri in a critical situation due to
| the absence -from his post of the Upper
| Sector Assistant Controller.

Besides thL failure attributable to the air '
traffic coptrollers, a series of circumstances-
contributed to the collision of the aircraft

which were| flying in the ctonditions of great ‘
visibilityl" \
' i

[ .
}

It was ment];ig'meq aboye that accident investi?atiori and criminal:
i | ' « 4 <
t

investigatioxfu were ‘t:«Lnducted sepax';. tely and independentry of

|
|

one another,!

Obvioley, the Judge Investigator and the

Commission p,lrovided f hecessary assis ance to each other and
sar I

i

co~-operated as far as-it was useful

Different purposes and | l

di fferent goals calll for different methods of work. The /‘1 \
criminal investigat
U

therefore was éompl
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ferred the whole file to the Javni Tuzilac (Public Prosecutor)

C- ' : i
who submitted an indictment against eight air traffic con®
3 '\

trollers.
;

The public trial against the indicted controllers began on

n

llth‘ Zpril, 1977, -and conclu#ed on léth Méy, 1977 with the
|

conviction of Gradimir Tasié who was sentenced to seven years

imprisonment. The other seven indictees were all acquitted.

Gradimir Tasic appealed the judgment. The Supreme Court, when

_gssessiing his appeal, ‘changed the cision of the lower court
and reduced the sentence to (3 year |and 6 months imprisonment.

months in the jail,r Gradimir

.
e et et e T -

Af ter jpending about 2 years and 8
]as amnestied and released ft[o the prison,

All activities whicH took place 1mnie iately after the acc:Ldent ,

Tasié'

Yy
agd, in particular, the trial of the eight controllers sparked

’
high interest in professional circles and in the pt;blq.c as well.

. / ) 4

- The International Federation of Air Traffic Controllers
Associations (IFATCA) was very corxcer\ ed about the/ trial. Singce
- ' H

] this case was the first one which received so much pubiicity, "
o i i Lng a petition to Josip
' Broz Tito, the/late president of the FRY of Yugoslavia. The

petxtloners asked the President to review the criminal pro- .

for any persoh. 4 ,

i - o W ey e u é}r—rwwa
‘L.' v“'ﬁ‘ v&(}*‘é’;# é—“!ﬁ \‘3%" r‘gi;q—-‘— *i‘—‘éf“ a’&-—ru-‘m—*‘( »"————A - -—l P L‘[_. Xrrers — -
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quality of the work of controllers were diséﬁésed maﬂy times |

other countries..

'R‘

t
K4

The adequacy of the criminal prosecution and 'its impact on the

The mq;n remark and even

)

at dational and ihternational levels.

the disagreement were expressed against it, arguing that was

it waé

also argued that such a criminal penalty of this kind would be

the first time that a controller had to stand trial.

-
s
i

a dangerous precedent for fugure cases in Yugoslavia or in

-y N
¢ © e

voe “
It was said by many people, that similar crashes had- occurred 1

before the Zagreb accident and_that ‘there was no evidence of a
controller being charged with the commiés;on of a-criminal offencq

.’

*

The fact that the trial in Okruknl Sud Zagreb (District Court)
might be unlque, motivated the éuthor of this paper to look at
the whdie case more closelx and to compare Yugeslav law in

b -

thiquartlcular fleldiylﬂxthe laws of other countriés and

e v . - . w':fk‘,. .- N "‘
with existihg internatidnal regulations in order to make his

own aésegsménﬁ regarding the adequacy of Yugoslav practice in
X - ¢

ya

.3

comparison with other states.

-
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CHAPTER 2

‘AIR TRAFFIC SERVICES

—r

2.1. Historicaf‘Baokground
- ) A , e
It was not too long, after people began flying, that there was

a need for some form of regulation. Technical facilities and '

theé duration of fllghts requlred that first rules be borrowed

from ground and marlne regulation. The pilot of an aircraft

is respon31ble for the safe and the successful performance of

‘cautious\\hen flying in bad weather or even not to fly at all...

} ¢ .
the fllght and he haSItO 6bey some basic rules of air. At

7,

that time there was no assistance or surveillance from the

ground.5 ) . .

° .
. . I , 3 .
The first attempt to establish some standard rules of the road

dates as early as-1910. However, it took nine years before thew“
first international convenrion was concluded and which was the
ba315'for the establishment of a particular 1nternatronal body.
Thls body was called Internatlonal Commission for AlrﬁNav1gatlon -
ICAN Among 1ts other duties, it had to establish general
rules forlalr traffic” which were obligatory for states, which °
were parties to the Paris Convention.6 At that time-arrcraft

were not equipped with 1nstruments for any other kind of flylng,“
but visual flight. Accordingly, the rules were based on the %

principle "to see and be seen” and warned the pfqot to be

7

s
- . i i / \ ﬂ

More and more fly1ng, particularly under bad condition, brought

3

P -

r
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! about the radio’ communication between the.pilbt and the ground.
Radio communication enabled the transfer of information,

(especially weather data) on the ground;"whi;e aircraft was

. v
¢

flying en route. Another aid to navigation was also set up at

that time. This was a radio beacon which provided guidance to

the aircraft when it was flying from one point to another.

For a fufthe; description of technical development of ATC, I

*%éfef to the development in the USA of such services and
facilities. The reason for this selection is the fact that the
US has been a leading force in this field until today, and that
present results of research show the same trend in the future,
too. Besides tﬂis, American materials were';vailable to the

)i(

N ) ~ 8
. i author in greater quantity and quality than from other states.
' ) o

o

Despite the fact that the U.S. was not a party to the Paris

work. By 1926, the U.S. had adoptedéfhe Air Commerce Wct which

e provided for the establishment of the Aeronautics Branch (sub-

k]

sequently called the bu;eau of Air Commerce) within the Depart-

WS LM S S

ment of Commerce. The New Act was accompanied By a program "to

-

g

establish air traffic rules as to safe altitudes of  flight and

»’iﬂw

NI N

¥

The program also established a Federal Airways System with a
1 ‘network of radio beacons and later:a similar network offfour-

'E} course low-frequency radio was laid out. It also provided for

[
i

I4
/
o

Convention, it developed a similar pgttern;of fegula{z:? frame- .

JPR

rules for prevention of collision betweenjééssels and aircraft.”

£
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the installation of light beacons in order to facilitate the

performance of night flights. - , ,

1 *

The installation of radio communication began in 1930 and by
1932 all commercial aircraft were being equipped with the radio
equipment. Increasingly frqguént'flights required augmented
coordination between the traffic offices of the different air-
line%. This led to the conclusion of agreements in order to
provide the coordination and the safe handling of air traffic

at major airports such as Newark and Chicago.

-
-

The Aeronautics Branch, which from its beginning was the -

!

regulatory body performing the en route control function, was '
reorganized and given a new regulatory form under the Civil
Aeronautics Act of 1938. The act created a new agency called .
the Civil Aerogautics\éuthority which incérporated the Airway
Traffic Cohtrgix;rgan;gation in it. The leqislatiﬁe poweré of
the C.A.A, werepqgtended and gniarged to include new subjects.
These new regulééions were more comprehensive and much more de-
tailed. It alsd took into account the technical level of ground
and a%rborne equipment and thus developed new'ruiég of flyiné. 4

i

Contact flight rules (CFR) and instrument flight rules (IFR)
were adopted. The new rules also motivated the adoption of

expanded’ programs. These included the use of advances equipment,

'partxcularly for communication between control centers. However,

- airport contrﬁl towers were still under municipal authority and

. i [

'

e

" R DR B A Tt 1



¢

--Aeronautics Act in 1938 and lasted about 20 years.

- cluded ﬁeop}e, equipment and regulation in a centralized govern-

jlelded system vis~3-vis technical

this fact did not permit the cteati?ﬁ of an overall and uni{fied

system of control. The inadequacxfs and inefficiency of a
K]

capacities eventually led\

\ \
to the take over of airports' towers by the federal governmen

4

agency and integrated in a comprehensive system.

" N
Glen A. Gilbert divides the development of ATC in the U.S.A. \\

into four generations.  Distinction points or periods are \\\

linked to -the introduction of new and more sophisticated equip-

/ ]
ment. It enabled controllers to assume new duties.and to per-

i

‘4
L
S

form them on ever higher level. First and second generation Y
N \ ‘
are already in the past, we aresin the third generation at this 3

time, whereas the fourth is presumed to come in the near future.

Techn1ca1 and oﬁganlzatlonal characgerlstlcs of each generation,
el

are descrlbed in very telegraphlc style.

First generation. It began with the adoption of the Civil

-

Air traffic
control became a system in the real “sense of the word. It in-
mental org%ﬁizat{on. New devices for communication such as
teletgpe apd 1nterphone between aeronautical communication
statians/énd airports, which were added to existing systems,
completeé the network of the air traffic control. In this

generatlon, "the crowning point was reached with the establish-

ment of direct controller-pilot communication. The application

of radar for the surveillance of an alrport area mafked the

beglnning of the end 6f the first generatidn. .

s
Py .-
%
lad \\ ¥
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Second generation. The increased volume of traffic and the

L] v

higher speed of aircraft affected the technical development of

the A.T.C. Direct radio communication with a pilot became

common in every control station. Even more important than radio,

L

e
et

" was radar which enabled controllers to survey every aircraft in
flight wiﬂhin‘controlled airspace.- Simple radio beacons were \
superseded with uncomparably more sophiséicated VHF omnidirect-
ional range (VOR) and with distance measuring equipment (DME).
For more prec1se and consequently safer landlngs, the imprecise

beacon approach system was superseded by instrument landing

Ve

\§ystems (ILS) . Radar had many different uses and applications ;

~ o
“and thd§/ge;a;e the basic tool in the contrpl%er's hands.\ The

secondary surveillance radar (SSR) elimizated all defficiencies

L

in the primary radar and simultaneously diminished the need for

communication between controller and pilot. The pictd%e of

the second generation would be incomplete without a-few words-

about legislation and organization. The Civil Aeronautiosﬁﬁcti

of 1938 was in 1958 geplaced by Fegeral AViation Pct. .Both‘
acts have common characteristics, namely, hgth established an
aviation “authority as independent body and both efter a while X,
lost its indepeﬁdenpy and |became part of a larger body. In

the case of foﬁmer it wasfthe Department of Commerce and/ln the
case of the latter it was'the Department of Transpox? (DOT) .
Federal Aviation Agency which got its name in 1958 with the new
FAA Act ohanged its_name to the Federal Aviation Administration

in 1967 when it was transferredlfnto the D.0.T7. Fast and enormous

-~ f v
; ~
»

,
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P Tl R
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Federal Aviation Regulations.

‘capacity of ATC.

& 3 . G.i, . ’ . \
technical p;sgréss"was*followed by constant growth of regula-

tions and consequently CAR's were transformed lnto FAR -

~

Constant growth in air traffic has contin-
li'd

uously required 1mprovement in the ATC system ‘and for additional -

Third Generation.

Since, it is not possible to cope w;&h

capacities in its work

the constant new demands w1th an infinite number ef people en- L
il

gaged in the service, attention was focused in the substltut;on

, ST
of the controller's manual work with mechanical processes. The

I .. N
advent of this generation can bégplaced in 1962 and 1963 when

the firBt computers were included in daily operations. Actually,
ﬁ"-’

the third generation is the generation of our stime. A modern /.

e
4

ATC system is armed with the most sophisticated technical and

electronical equ}pment. Flight data processinﬁ, (FDP) radar

[

data proce551ng QRDP) and advanced communlcatlon systems are

fundamental parts of an ingerated scheme which 1ncrease the

Computers, radars and co;respondent airboxn
edquipment are interelated and énable the con-

!
troller to fulfill his duties in an adequate manner. K Although
the volume of air traffic has inqressed beyond man's ideas

the safety of air traffic has been steadily im-

proving or at least has been maintaining the same level.

Obviously, the safety of air traffic cannot only be ascribed to
the quality of air traffic control systems, but must be.ascribed

to every ?articipant in this kind of human activity which is



\ - By

- S~ \ \ P

) \ : ' \
characterxsed by a sophisticated technol&iy and proflclent

i

human skllls. The most advanced and also the most bu51est ATC

- g

S,
ERN
N

“jcated e equlpment is constantly on—gomng.

air services, 1960-1979.

systems, ‘such as thoqe ln the USA, carry mare trafflc in one

day than*lt carried about 40 years ago. The search for new

and advanced technology, as well as improved and more sophist-

w

An example of this

is the area navigatioﬁ system (RNAVS, which allows an increase

in the capac1ty of the ATC serv1ces and which improves the

I

safe y*oﬁ air traffic. at the same time. %bout fifteen years

(e

ago some authors pgedlcted'a dark future for the safety of air

traff;ua.10 Fortunately, these forecasts were not accurate.
R

The ICAO statisties for the period .1960 to 1979 disprove such
p:

gloomy predictions:
v

£

"o,
i , N

Aircraft accidents involvingfpassenger fatalities on scheduled

.. (Only schgouled services)

(1979 figures are preliminary)-

Passenger fatalities -

per 100 million

Pagsengers Killed Pass.-km Pass,.-mile

}969

f

\\\\0.43

Year Aircraft Accidents
1960 342 873 ‘\\b\gp 1.29 f .
1961 - 25 805, 0. 65\\ 1.1
1962 29 778 0, 66/ 0.9%
1963, 31 715 ) 0.49 0.78
1964 25 ' 616 0.36 0.58
1965 /25 684 0.35 0.56
1966 at 1001 0.44 0.70
1967 30 678 0.25 0.40
1968 35 o1z - 0.:29 0.47
32 " 946. 0,27
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\J// 1978

b

\Year

1970
e
© 972
1973
1974
i975
1976
1977

1979

Passéngers kllled Pass.—-km.

Passenger fatalities

per 100 million

Aircraft Accidents pas#’-mil
28 T o '1;§&7 - 0.18 0.29
a 867 0.21 0.34
42> 1210 0.26 0.42

36 862 0,17 0,27
29 1299 0.24 0.38
" 20 443 0.08 0.13
203 734 0.12 0.19
24 » 516 0.07 0.11
25 755 0.09 \, 8:15
31 0.10 0.16

871

v
J

|
|

1. Owing to incomplete data the USSR is not ificluded.

2. ngpgludes
3. 1Includes

Source:

past dhd present trends itself does not alio&;us to draw con-

élusions for the future.

ICAO

Bulletln, June 1980

/

A';

one mid-air collision, showw'here as one accident.

two mid-air collission, shQWn here as two acc1dents.

-t

-

But, if these trends"hgg combined

with existing and expected' technical invention and design, then

it might be said that situation in the ﬁbar future should not -

.be any worse than it is at present.

Fourth generation.

form as yet.

However , one thing is for certain.

s

i
b

This future system does not have a definite

!

Alx trafflc

‘

as a whole, has not reached the end of its technologlca@ devglop-

ment. yet.

}

ce of mid-air collisions.

tion of aircraft—b¢~?e radar which can be used for the

We are already witnesses to the design of a new’

. 512 §u§¢kéﬂx R
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It is undoubtedly clear that the incluéibnrdf newer and more

advanced technmques in the work bf controllers
i
them to acqapt lncreaslnggy gregter dutles and

as thus‘yné@led

esponsibilities,
?

for the ndrmal and: sd?e movement ofwalr traffac. But it is

not so clear when the future comes into the plcture.ll Even
the Faa, whicfprobably operates one of the mos advanced s}stems

in the world, recognizes present and future pr blems which must

be rdsolved.l? ‘

~ | \

"But even with the proposed new techgklogies,
other air safety problems will remain., These
include "questions ©f the extent to which ground
controllers or pilots are responsible for
eeping traffic separated, of whether the de- ¢
ands or air traffic controllers are too great
uring crisis situation, of how to handle the
. ix of 'large and small planes into and out of
ermlnalslgnd of the overall den51ty of air
?rafflc .

-

s

Flnally, One could ask why it is not possible to regulate a1r

trafflc like ground or sea traffic. The crucial dlstlnctlon

:ﬁxfggweeﬁ them is, than one can slow or stop ground and sea traffic

it is necessary, but one can only slow air traffic(toja

|

'particﬁlar speek, and cannot stop it under any condition. The

flight must be performed from the tak&gbff to the landing with-

" out any interuptidk. This basic request requireﬁént forced the
\ .

-

~adoption of certain rules of flight very soon after increasingly

frequent flights ‘had started. More and more flights, increased

H

speeds, lérg r and larger aircraft molded the formation of an
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"In its broadest sense, the ATC System

jnvolves airports,cé variety of facilities,

and rules and procedures. It involves the

airspace in the manner in which it is sub-

divided for different uses; rules and pro-

ce&ures governlng flights within different

kinds of airspace; and havigation through

the airspace by a variety of techniques

and devices, some ground based, others self-)

contained within the aircraft. The manage- -

ment of air traffic utilizes a complex of
personnel, airground - air and point - to

K point communications navigation aids, displays,
radar, computers, and airways/air routes.
It involves circulating air, abundance of
papers containing flight information, charts,
criteria, regulation and procedures, all aimed
at making the system function according to
certain established ideas of how its operatlon -
should be conducted."l4

!

The above description could be described in a nutshell as a

[y

system which included highly sophisticated equiﬁment&on the
ground and in the ai;, highly skilled professionals on the
ground and in the air, national and a international orgadizatiqn,
and finally }nternafionaf and national regulation. The system

has been undergoing unending changes and development, and the

-

same is expected in the future. ’
o

2.2. Regulation of Air Traffic Services o

L3

It has been mentioned above, that first rules regulating flylng

date from the Beginning of 1920's and that they have been.of an’

- &

international character since their very inception.

¥

" The first principles were laid down in the Paris Convention and

were later elaboxated by ICAN, which was the first international

regulatory body in the field of aviatiog, The states which

\ o
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participated in the creationgof that convention had‘alrgady

recognized the necessity forithe establishment of regulations

of universal application and/included that statement in the

preamble of the Convention. The principle of regulation for

universal application yas‘f rther elaborateé in eight annexes,

among themkiwo, which é@guléted air traffic and navigational

aids.15 The present scgéme for~international and national

regulation of air traffis\services is the following:

1. The Convention on Inté&patlonal ClVll Aviation concluded in
Chlcago in 1944 (ChlcagT Conventlon)\ ’

2. Annexes to the Chicago (onvention

3. National regulation \

r

2.2.1. Chicago Convention

The Chicago.Convention\imposes upon a contracting stat® a two-
fold obliggtion. /The first one, thch is éf legal nature\is
the subject of article 12, and the second one, which is'of
organizational and technical nature is the subject of article

!

Article 12 pre-supposes the existence of national rules and

regulations, which should-conform, to the greatestextent possible

with those established from time to.time’unde: the Chicago Con-
vention by ICAO Council.16 'For the safe conduct of flights it

is not ehough that a territorial state adopt rﬁlevant rules and

regulations. In order to assure acquiesence and compliance with

national‘rules, the Convention providés that each state insure
that it; aircraft comply with local rules and regulétions.17
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\\ Air traffic is of universal character and the main portion of
h it is performed beyond national borders.19 It would be ideal

/

if every sgtate cduld have the same level of technical equipment,
e ® .

Aae g

3

equivalent organizational and uniform regulations to enable

\\gilots to fly around the earth under the same conditions. But

e S

the reality is quite different from ideal situation. The
AN ” v

.

- et

teasons for this are numerous and can not be discussed here,
although it might suffice merely to mention them. Pniformity
of service is very much desired in air traffic systewe and
article 28 speaks to the subjéct by setting out the obli-

i gation and responsxblllty of every state to provide for adequate

R

equipment, to adopt appropriate stahdard systems and to

collabqrate in inté¥national measures.20 . :
. B )

- . rt v *

It is worth mentioning at this point, that the states which

e ¥

Pre R PG
.

participated in the Chicago Confexence of 1944 were not only
- \ .
- aware of the necessity for uniformity, but also of the fact

e

-

that some states did not have enough and adequate material and
. D .

human resourcesﬂin order to eétablish uniform system to

[y

\ o “ facilitate air navigation. Therefore a separate chapter was
\\{ ,fﬁ . a ‘ﬁincluded in part III of the cOnventlon which regulates alrports

é» (:, -7 'aﬁd air navigation facilities. This is the only field of

% . ‘ .internatioqal aviation where a cooperatlon between ICAO and

particula%:ktates have achleved material results.21

- a
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2.2.2., Annexes to Chicago Convention , '

‘The international regulatory body of law is completed with the

inclusion of the Annexes to the Chicago Convention. They have

their .legal basis in the Art. 37 which lists eleven different

areas where uniformity is most desirable and at .the end gives

/

general statement about other mattexs which may/ appear

22

appropriate. Among others, one area is entitled mRules of

the_ air and air traffic control practices " and was, as such,

elaborated as early as 1946 in one comprehensive document.23

N

This f}gg;‘document was the subjectvmatter of further dis-

cussion whHich resulted in the—issuance of two separate docu-
- {

4

ments - AAnex 2, Rules of the Air and Annex 11, Air Traffic

Setv;¢e3.24 But both Annexes are part of one whole and govern

much: more detailed Procedures of Air Navigation Services.25

Annex 11 is a basic document which governs--the organizationy
regulation and operations of air traffic services in every state

that is party to the Convention. Together with Annex 2, which

ihcorpor&tes the basic rules of flying, it forms the legal~bac3- ?

ground for coordinated work of a controller -and a pilot.
/«/ - -

Annex 2 defines in chapter 1 the term air traffic service as

"a geneiic term meaning variously £1light information service,

N \ . . L3
traffic

. . .\ . B )
control service, area control service, approach control service

Q

alerting service, air traffic advisory,‘séfvice, ail

. / : | .
or aerodrome control service." This definition shows that air

traffic control service represents one part, most likely the
‘ w% . - o
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* For a better understanding it is necessary to also define other
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largest and the most vital part of one broad actiwvity, which
is carried out on the ground, in order to assist and help air-

craft to pexrform thelr fllghts in an orderly and safe manner.

activities which are encompassed with the term "services"

-

These activities are: Flight information service. A service
provided for the purpose of giviné advice and information useful

for the safe and"éfficienr conduct of flights,

i
.

P

Alerting service. A service provided to notify appropriate
organizations regarding aircraft in need of search and rescue

aid, and/355157 such organlzatlon as required. Air traffic

adV1sory semv1#e. A service provided within advisory airspace
to ensure sep ration in so far as possible,” between aircraft

which are operatlng on IFR fllght plans.
3

/ - j
As noted aboua relevant prov:.sions of the Chicago Convention ahd
part;culaf Annexes form the legal background for national X
regulation. Therefore, it is useful and necessary to present

-its basic provigions and to récognize what are the substantial

¢bligations of states which are parties to the Convention.

of air space "and aerodromes where air trafflc services w11? be

provided Secondly, when air traffic services have been deter-

-

mined, the contractlng\state has to designate the authorlty o

. which is responszblegfor providing such'seerces.26 Thirdly, "y

’ ) Q
, @
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the Annex sets out ‘objectives which have to be accomplished
thrdugh the function of the organization designated for air

traffic services. According to 2.2. of the Annex its objecéives

are tot
‘ {
~ "l) prevent collisions betWeeg&Aircraft;
/ 2) prevent collisions between aircraft
/ on the manoeuvring area and obstructions
7 on that area;

- 3) expedite "and maxntaln an orderly flow
of air traffic;
4) provide advice and information useful
for the safe and efficient conducts of
flights; ™ \
5) notify appréprlate organizations re- .
garding aircraft in need of search and
rescue aid, and assist such organizations
as requlred "

Ehe objectives set out above are the determining factors for
the éstablishment of differegt organizational units. The ob-
jectives from number 1 to 3 included, belong to control services;
number 4 belongs to information service and number 5 to alerting J

~N
service. Later on, the Annex sets out each service in more de-~

AN 'y ¢ ¢

tails in order to give adeguate guidance for national regulation

o

‘and through it for the estdblishment of the international
27 .

NI

regulatory framework.

o
gt
S

2.2.3. Yugoslav Regulation - )

Wi agd

Only Vhen the Annexes to© the Chicago Convention are brought into

T N

&

national legislations do they get their legal identity and can
be applied. Aé ldﬁg as they‘are not adopted and promulgated
accordlngto'ua.hxpdative practice of the particular state, the

Annexes cannot be applied in daily life except in case of the

’
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28

traffic over the high seas. The adoption of Annexes to the

national legislation of a state is the point at which conflicts
arise between different national legislation and between national
legislﬁtion and international documents. The ICAO Council
recognized this unwelcomed possibility and as early as 1948

the council adopted a resolution in order to spur states  in their

N

efforts to be as uniform as possible when adopting the texts

of the Annexes into their national legislation.29

i4

National regulation of the present matter is more or less equal

in every state, although numerous differences could be found

LY

when looking tﬁrough the list which is attached to the Annex.
In this paper, the Yﬁgoslav legislation will be described and
compared with the Conventién and /the appropriate Annexes. One
of the reasons for this is the fact that one -of the worst mid-

air colllSﬁpn occured in Yugoslav airspace and that a Yugoslav

b

aircraft wa?’mnvolved in it.

The basis of civil aviation legislation of Yugoslavia is 1ts

Zakon O Vazdu§303 Plov1db1 (Law oni Air Navigatlon) of April

30

19, 1978. The law has 345 articles which are divided into

five parts, though, air traffic control is elaborated in chapter
31

e

2 of part 3, Safety in Air Navfgatioh. Accbrdxng to the

.federal Constitution, the regulation and the assurance of safety

in air navigation is within competence of federal organs which

represent and work on behalf of federal statef32

-
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airport.

In the ?rea of air traffic control, a Savezna Uprava za Kontrolu
Letenja (Federal Air Traffic Control Agency) was established.

For the performance of its duties it has several regional units
which are as follows:

- area air traffic control

- terminal air‘traffic control o ' .

- airpoFt air traffic control

The bas%c duty of every regional unit is to control air traffic

and to guide aircraft when flying. The control of air traffic

-

and guidance of aircraft includes:

l. aircraft flyi;g on airways and out of them -~ under the rules
for instrumental flyiné (iFR); '

2. \aircraft flying in particular part of air space - under the
rules for visual flying (VFR);

3. aircraft on the airport, where the unit of air traffic
33 . .

control is organized. "~ . X ’

N

Air air traffic control must be organized on every public

airport, ai;ports for £rainiﬁg of transpdrt pilofs and on
military airports, on other airﬁérts only if it is necess&ry
for the safety of ;ir navigati:on.34 AN

‘ B , \
The control of air traffic and guidance of aircraft is performed

in the tlme when 4n aircraft is flying in vigoslav alxmspace(

and in the time when it is moving on manoeuvring areas of an
35 .
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From the above mentioned information it may be concluded that
E \. 4
almost the whole Yugoslav air space where public transport and
‘military flights are performed, is controiled and aircraft
are guided. The question which comes to mind is what is the
statutory meaning of word control and guidance. According to

= N
Article 13, air traffic control is the control of flying and

» guidance of aircraft in air and on manoeuvring area of an air-
port, whereas, the guidance of aircraft are specific acts
connected with its navigation which are performed by air traffic

control gith a radar in a prescribed manner.
N \
Now, we come back to the regioqal units of air traffic control
with the question of how the workload is divided among éhem. :
All units perform air traffic control and guidance of aircraft
in their assigned regions. Besides that, they have other
duties which are following: ;
l. area control-coordindtes work of terminal and airport éon-
trols; permits:the firing of rockets against hail ors other
ﬁfizipg/cbjects in air space beyond the terminal; cooperates
with other authorized organs in the identification of airéraft
and in the recognition of presence of flying objects in the aiF
‘space above the region of area control; initiates " the
actign for search and rescue in its region, and, generally,
performs other ' activities which are provided for in
its constituting document;
‘2, terminal control - has the same duties and functioﬁs

4

described above for area control except that its territory is

o

&
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smaller than that of area contgol;

3. airport control - performs the control function in the air
space abave the region of airport departure'and'approach‘control;
accepts from and transfers aircraft to the termina{\ézntrql or
area control; approves flight plan;.starts the action for .
search and rescue in its region; performs other activities that

are provided for in document on its'establishment.36

The assignment of duties to different units is father general
and this is the:rgESOn why it does not include precise de-
limita;ion betheh.different units either upon regions or upon
activities., If the federal governmené wants to assure safety
of air navigation,, appropriate adminiStration and organization
of tefritori;l units have to Eg connected in-the cBmprehensive
and uniform fYStem' And this is the reason why, the establish-
ment, orgahization and assignment of activities is in the com-

'

petenée of the Savezno 1zvr¥no Veé; "(Federal Executive Council)?
i

All provisions which were m%ntiOned hitherto ‘have common
éharacteristiéstbat they are general and lack of clgfity.
There is no elaboration what the words control of air fraffic
agd guidance of aircraft mean., Therefore, it is possible that
N

bjectives of a}r traffic control that are declared as only

o
4 AN

and primary in-Annex 11 become\secondafy and supplemenpafy to

.

some general legislative provision, which is even not defined\ \

in the statutq. : .

Exactly how did tgis happen to Yugoslav law, Article 207 des~
- ‘U R l - N B . N

>

-
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cribes duties and activities of every units of air traffic

A

control in addition to these above desEribed:

The air ‘traffic control uses in its work the following forms:
(

- an order which is a verbal form of communication to the

"l) to assure prescribed distance between
aircraft and prevent collisions hetween air-
craft during the flight, .
2) to prevent collisions between aircraft

; and obstruction on manoeuvring areas and
assist in prevention of collision between

‘ aircraft on manoeuvring. areas
3) to participate in the identification of
'flying objects in the air space and in the

* . assurance of its inviolability,
4) to expedite and maintain an orderly
flow of air traffic and collaborate with.
adjoining units of air traffic control, .
5) to inform competent state organs and
organizations about aircraft that are in

. danger and proceed with prescribed measures
for search and rescue of aircraft.
6) to notify interested state organs,
organizations of associated labor and other
sel f-management organizations and communities
upon their request about movement of aircraft
in air traffic.™

pilot to perform some acts during the flight,

[y,

- an inétruétion which is a verbal form of communication to the

pilot to perform‘éhe flight on particular manner,

>

to perform the flight according his suggestion under

i

particular conditions;

.

information which is the transfer of necessary information,

relating to.the movement of an aircraft, about the meteoro-

a clearance which is a verbal permission, given to the pilot

lodgical situation and other circumstancesjwhich are important

\fQ£ safe flying.

[ ]
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Since Yugoslavia has noglnotifieé the ICAO Council of any

reservation or difference: and did not comment on Aﬁﬁexes 2 and

11, ;t is worthwhile to make a short comparison-and conclude

whether it should have given notice of reservations or differences:
or not. There are: no differences with(respect to the organ- |
izational requirement since the government designated a special
authority for providing air traffig‘services. The difference ‘r//Q
which arises from the narrower title used in Yugoslav lay is

~

not as important, for it is external and the actual organization

"

covers all three main parts of services - control, infgrmation
and alert.>8 ’

~

The‘firgt difference Between Yugoslav law and Annex lljappears
when one analyses thgéﬂuties and responsibilities which are set
out in the national éegflétion and the objectives which are
contained in the Annex: According to the Yugoslav statute the
main duty of every air traffic cohtrol unit is to control air-
craft .in fllght and to guide them with a radar. One must admit
that the statutory deflnltlon, Sé;‘p. 22 above) it is not pre-
/cise enough in order to provide a clear and unambigous descrip-
tion of the duties of a controller on one side and of the-
rights of a pilot on the other. gxom.the point of legislatlon, )
the lzmitatloQ of guidance of aircraft when a radar alone is

v

used is clearer since if there is no guidance, such’'as the ,

situation where there is no radar or it is out of use. However, -

v~ .

the gquestion what does the word guidance mean still remains

open. Is)g‘controllef, who uses radar in his work, responsible

; .,
’ -

,,
-
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~.for proper A&n

#1 "
o ) N !
provides for something which is not known in jinternational \

< . - - .
o . - e 1N

standards and which imposes additional obligatlons upon the air |

B ' / ) s
i& traffic fontrol authorifﬁ\ Unfortunately, this definition as

whole Ls\not of. such content that it could not cause any

or at least misunﬁerstanding about what is at certaini

%ole of pilot or of controller.3? . ' é

co troversA

moment the

\ ’ : |
[

spec1a1 e‘uipment will fire rockets into hail~bearing clouds o

Obv1ously, such rocketsi could en~

in orde; o destroy them.

‘\\ danger aircraft in flight. Thug, the prior consent of the

territorial

compatent control unit is required when and in

which direction rockets could be shot, is adequate safety

ts of air space where air traffic circulates.

AN

measure in those pa
ph N

N

dctivities of the air t:affic control units

\

As far as the othe

of an organlzatlonal and operational
b
ve any impact on its role in air

are cohncerned, they a

hature, and they do no;\h

But a closer look is required/at the pro-

traffic operatlons.
visions for what Annex 1l calls "Objectives of th¢/ air traffic

40 - 31 -

services™" and what is in the Yugoslav law in(Article 207.

, v
-The first point is broader in scope since it adys words "en-
sure prescribed separation between aircraft", which could lead
to the conclusion that this provision/is stronger than that

-

found in the Annex. ! v

L. ) o
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The second point is the same as the second provision in- the

Annex but only in

the prevention of

ajsistanoefin the

1 .

l

responsibility of

ndligary aircraft

uniform system."

ouncil in 1975.

paragrapﬁ which regulateé fhis'form of coordination.

on manoeuvring areas, but

ménoeuvr ng areas.

a certain sensé., Both provisions provide
collisions between aircraft and obstructions
e Yugosiav statute provides only’
prevention\.of collisiéns between aigcraft on

At a glance it seems that the legislator

Just wanted to impose a burden of the avoidance of collisions

on the road. Small damages could happen on the manoeuvting
rea ve;y often, thus foreign c© ws should be informed about
the dlfference in Yugoslav regqul tlon which meoses practically

the complete responsibility for avoiding collxsxons upon them.

The third prov151on provades for the collaboratlon in the

protecting national air space. This duty ‘is

élosely related to defence of the state and to the protection

<

of sovereign air space. Such provision could be explained by

article 9 of the Law on Air Navigation which in paragraph 2

inclusively, is performed according the .

Actually, the cooperation between milltary

authorities and air traffic services was discussed 1&;ICAOv&,

'

Then, the Anngx~lr‘was amended with a new
. 42

national regulation seeks such coordinatiohxgn order to secure

the safe and the expeditious conduct of flights which can-be

_..___.....A.-M ey MGG ISR L H Nt % PN G el e S e 2 4
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Inter-

\
\

ubon aircraft crews similar to\that placed on vehicles operators

i

1dentif1cat10n of flylﬂg objects in the air space and in assuming

-

stipulates that "the control of flying and guidance of aircragf,

S e
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affected by Qlitary activities in air spaéé. Thus some

differences, lhowever small do exist between| the international

standard and/ national regulation for Yugoslavia. The differences

relate to the type and finalygoals of coordination between civil

and military authority which are different from those proposed
o~

by the internatiohql body. \

!
f
s

The fourth provision relates to the - duty to expedite and

maintain a orderly flow is in accord with e counterpart pro-

additional| provision which rglatés to the colfaboration with

are in distress and the taking necessary steps in such cases
- |

is the matter of the fifth provision. It has 'its counterpart

in Annex 11 and thus no difference could be filed.

; . \
The” fourth objective in Annex 11 which states that air traffic

services have to' "provide advice and information for the safe
and efficient conduct of flights" is regulated by Art. 217,

‘par. 2 of the'Yugoslave lavy.43 Given the fact that this pro-

vision is placed in a separate article indicates that some
» ’

difference with the ICAO Annexes dojexist. But it is not
_ diiterence with the

. only the location of -this probision it is also the text itself

which requires some comment. Since the provision uses the

words "prescribed informations"™, it means that ATC unit which

v
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///// is supposed to give information is not obliged to give more

than is prescribed if it il not willing to< Whereas, the

but also to give advice which is useful for safe and efficient

e

~ o flying, It is hoped, and/experience has shown, that cooperation

between controllers and
V4

ilots is in reality much better than
is set out on the paper,

).)’

in nature.

. ..The last activity mentioned in the Yugoslav law is the transfer

L

of informations to stateg organs and organizations about the

movement of aircraft Jn the air space. -This is a very general

- s
At

provision and;is not -further elaborated in the statute. Thus,

its practical; value ik questionable or ¥t least it is not of

B

any practical@value or international air traffic.

At the end of fhiﬂ\shﬂrt survey it-.can be concluded that
ey s

IR STest
il

L

Two of them seem to be so important ‘that notification should be

. given to the I%AO Council.! The first is the guidance af flying

] :
aircraft which: is not mentioned in international standard and

(:) - between éircraftiwhen they are moving on manoeuvring areas.

)

This provision s&pposes that alr crews have the primary res-
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so this difference is merely academic ~

differences do!exist though some are important and\ some are not.
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ponsibility to avéid collisions since they are in control of '
. N
aircraft and they should take care of it. It is doubtful if

such provision could stand at a very busy airport. t

~ 2.3, Duties of Air Traffic Controller which Require Active -

\\ Participation in the erformance of Flights B

TIIAWETT T A SRR R

fundamental\provisions which must be\ borne in mind is that when- '
ever one consi\ders the range of activities of different subjects | .
which participé&:e in the air traffic control process and the
resulting llablll\tles which flow from the§e include the

following obl:.gatlons-
- . \
""the pilot\-in-comand of an aircraft shall,
| whether manipulating the control"sakr not, be
' - responsible‘in accordance with the ‘rules of' the
air, except that he may depart from\these rules
- ; ‘ . in 01rcumsta}z\§es which render suchs erarture'

absolutely ne essary in the 1nterest " 44 D

of safety

- \
N and . \

\\
Id '

\ N

"the pilot—in-cm\mand of an aircraft shall have

‘ final authority as to disposition of the air- ~
craft while he is* in command. "45 ~.

~
~.
~

, The allocation of final authofity in regard to safe ahd\efficzent
conduct of fln.ght is a logical consequence of the fact, that
only the pilpt can consider all circumstances and possible con-

(f ) . sequences of a decision, including what steps to take and when

-

-
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to  take them. But, since he is not aware of’ex{ery thing which
may affect his flight', he has an "assistant" ol the ground who
supplies him with information about other thln/gs which he

would not know otherw:.se. This is part1cular7y important when .
IFR flif_:;htjs are performed because pilots flyi/ng in instrument

meteorological conditions (IMC) can not look /out and make

i

appropriate maneuvres to avoid collisions with other aircraft .
- 1
. [

or with the ground.

|

Annex 1l in its chapter 3 sets out that control service shall

be provided: - .
" "1) to all IFR flights -in controlled airsp#ce

2) to all VFR flights in controlled airsp/ace (instfument/‘vidsual) .
3) to all aerodrome traffic at conﬁrolledl aerodromes."

The operation of air traffic controlﬂserv/'ices includes following
activities: | ! i .

{
!

. . / ’ .

- collection of information on the ihten/ded movement of each .
aircraft and on the actual progress. /‘/

- detenm.nation of relative positions th aircraft to each other.

- issuance .of clearances and information for thedpurpose of pre-
o= ,,i-*\rehting Dcollisiun and of \expediting //and ‘maintaining an orderly'
flow of traffic. ,’j " :

.z co\‘czrdinatiorx of clearances as neces/';ary wi‘th other ‘upits.“ 3

i

# The most often used forms of control/ activities are clearances
B @

and different information. c.learancées are issued in order to

e
‘1‘ R

\‘ provide separation between canttoll,ed aircraft regardless under

- /
oo ; 3 \'I ;

-1 {
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whlch type of fllghtiéuies they are operating. Besides the

_51mple control, air traffic control service or special unj

flight 1nformat10n service provides aircraft w1th following:

"a) SIGMET information;
b) .information on changes in the service
ility of navigational aids; . .
c¢) information on changes. in condition of
aerodromes and assqgiated facilities, !
including information on the state of the !
' , aerodrome movement areas when they are
affected by snow, ice or significant depth
. ‘ of water; and of any othef information
& likely to affect safety."

- ' The above cited informationh is available to every aircraft which

~

~ ., could benefit from it\ In'addition to this information, aircraf!
T flying under IFR rules are supplied with following:.

"a). weather conditions reported or forecast at
. ., departure, destination and alternate aero-
dI‘Ome H Z 4 N
- ' b) collision hazatds to aircraft operatlng out- ‘
side of control areas and control zones;
c) for flight dver water areas, in gso far as \
__practicable and when requested by a pilot, \
_~any available information such as radio ‘
~7 call sign, position, true track, speed L

etc. of surface vessels in the area."4 .

g In order to complete the pict&rb of how air traffic control is.

designed by lnternational aviation standards, the term clearénce
¢

has to be described. The definltion//; identical in. both

Annexes 2 and 11 and is following - ﬂ oo
h *Air traffic contébl clearance. Auth\éra.zatlon'
- for an aircraft to proceed under conditioni9 AN
- ‘ specified by an air traffic control unit.” o

L - o
FURE ‘”ﬁ - With the provisions of Annexes\2 and 11 the role of the air
k‘l . "‘ ‘ ‘\‘h,’ a v . i
‘VHJ >y ‘& . traffic contrdller is defimed. ‘Additionally to it PANS
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\ and peoplg or cargo carried.

é€laborate upon the work and duties of controller in mote

detailed form.?0

2.3.2. YugoslaviRegulation

-
o

There is no equivalent p}ovision about pilot-~in-command position
in Yugoslav law as there is in the International Standards.

’

Art. 13 of a particular law includes in definition no. 36 a

.description of term pilot-in-command, who is a person who

directs every work in the airplane, represents

"the airplane and is responSLble for its e
safety arid for the order in it during the .
flight." . N

It is rather difficult to xnclude ICAQ deflnltlon in such broad

.

and general statement. Dlrectlng work .and being responsible
for safety does not necessary mean that pllot-ln-command has

final authority and responsibility regardlng the confluct of

™

i

flight. Particularly, the question remain open vis-a-vis the
controller and his right to interfere in the manner in which’

a flight is performed. 1If the pilot's final authority is ex-

. plicit in Annex 2 it is only implicit*in Yugoslav law. This

results from the last sentence in para. 3 of art. 209 which says:

-"The pilotwtn-command, who cannot fulfill an
* . . additional order of an additional i#nstruction,
’ must refuse it, and advise the air traffic
control unit which issued the order of his
refusal.” . o

Obviously, pilot ¢énnot £ulfill orders or information fhat are. .

agalnst regulatfons or can jeopardize the safety of a{rcraft
|
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In above context the whole status of the pilot in Yugoslav law
differs froﬁ that‘found in the International Standard. The ’
best explanation for this is found in the article itself, so
that it is reproduced here in its entirety:

"In Yugoslav airspace, every aircraft

must fly under prescribed manner and
according orders, clearances or information
of competent air traffic control unit.

If during the flight an aircraft does not
perform it according prescribed way and
orders, clearances or information of com-
petent\alr traffic control unit, it must
intervene and take prescribed measures.

If the pilot-in-conmand obeying orders ‘'6or T
instructions of competent air traffic'unit . T~
would endanger the safety of air navigation
or if because of technical characteristics
of the aircraft he cannot perform the order
or instruction he has received, he must in-
form the competent air traffic control,
irrespective of the provision of the first
_ paragraph and request that the order or
y inssgucﬁion be changed."
\\
Similar_to Annex 11, Chapter 3, point 3 (see ‘above p. 31) the

Yugoslav law obliges the control unit to collect and elaborate
upon information about lntended and permltted flights of air-
craft under iés control and informatlon about their actual
position andAmovément. On the basis of this.collected aata,
the control unit has to determine the relative position of all
aircraft in its region and to assure. prescribed distance

between them.>% '

-

According to the article 219 of the Law on Air Navigation every
flight in Yugoslav air space has to be permitted in advance,

The pe:missién is issued by Federal Alr Traffic Agency in the

Sy




3 obmnel

. AN ‘ ’ .
Article 224 again contains some provisions which could be marked

‘'with the rights and

B R R R

N

\

form of permission of fiight and of confirmation of flight \
plan, respectively. However, for scheduled public tran;pgrtv

ation a time table has to be submitted instead of request'fqr’

pernmit, ™ \\\\

Whenever reasons of air navigation safety demand an air traffic
‘ N

control unit is allowed to change the flight plan or time table

and fix another time and priority for take off, landing and for

entr§ into or exit from Yugoslav air space and to assign another
airway or altitude.i2 This provision seems to be narrower than
the particular-provisions in Annex 11 which give ATC some
authority to control and adjust air traffic flow according to
capacity.53 The difference also*éﬁows in the wofding.‘ Where
International Standard uses word "shall", there yugoslav.rule

uses "is allowed" which is again much more restridtive.

.

ine
>

-with a question mark or at least require some clarification.

The first paragraph stipulates as follows:

"Airport control unit may forbid take-off
to the airc¢raft, which do not satisfy the ‘
conditions for safe flight."

-

A very obvious question is how and in what circumstance does the ;;

.controller obtain the information about the state of the air-

craft. Furthermore, this provisionuseems to be in contradiction

duties of the -inspection which is also part

of Yugoslav 1awj.54 Finally; hcw.can an officer, who has his

\

working place on the top of an airport tower supervise an.air-

o
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craft which is staying on its stand. Justification for such a
provision if any should be specifically included in the law

statute. -

The second paragraph of éhe same article gives the ATC the
authority "to forbid the take off or;landing'of'an aircraft if
conditions on theAairport are such tha£ they cannot possibly
make - a safe take off or landing and if other conditions for
'safg\air navigation are not accomplished except when an air-
"craft is in peril." Such provision arise the guestion: why
are so strong words used and what happens when the controller
just does not issue a clearance orlrefuses to issu? it? From
the wording in Annex 2 it is clear that the’pilot is just not
supposed to undertake the flight unless hé éets thg clearance
_which he had requested when he had- submitted the flight plan.55

Such a provision might be useful and justified under some special

conditions, although, obviously is a departure from International

\

\Standard.’ |

1

The last paragraph of the Article 224 contains the .provision
which regulates the duties of the controller whén an aircraft

is in an emergency situation. It says:

"If an aircraft is in a dangerous situation,
the airport control unit must give to the
pilot-in-command the necessary help and per-
form or order airport services, respectively,
to do whatever necessary for a safe landing."

In this provision partiéular emphasis should be placed on the

duty of airport control to assist and help an aircraft inﬂany

AN




s
H '
.

-search and rescue.

s

.

emergency in spite of the fact that nieteorological condition at

the airport are below minimum. And naturally, in case of an

emergency a control unit ought not to refuse to accept an air-
craft. It also must be mentioned that this is not the 6nly pro-

vision in the statute.relating to matters of emergenc es and
56 .

-

From point of view of daily operations by controllers, a very

important provision imposes upon the control unit the obligation
’ , —

that it’must

"inform the pilot of an aircraft about
meteorological appearances
changes in conditions of technical equip-
ment and conditions on maneuvring areas

" and also about other data which are im- 57
portant for safe flight of an.ai aft."

The above text provides for the duty of.<ontrol unit to contjin-
uously watch every essential element that can affect the conduct
of a flight for better or for worse. Of course, each change has
éo be transmitted to the fiying pilot immediately or as soon as
possible. This provision h;s its counterﬁart in Annex 11, ‘
Chapter'4, Flight Informatign Service. \But, point 4.2.2. con-
tains proviéions which cannot be found, even in digggxent form,

in the national law. It relates to the service which could be
. ,
58 .

. declared essential for the conduct of IFR flights.

A competent unit of air traffic control is obliged and'
authorized to take all necessary measures, in order to turn away

dangers arising when a pilot-in~command is éndangering the
' 59

safety of air navigation.”” 1In addition, a control unit must

o,
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notify .the occurance of a violation to the Komisija za

hoplovne Prekr§5je

to be‘self-exﬁlaining offence and a reat to safety and any

law should contain some sanctions” for any Breaéh“zf rules and
iiiifﬁfor prevention of further

-
\»‘

regulations or create the me

vioclations.

t

Besides the provisions ich were described above, the Law on

Air Navigation involves controller and’ pilot in a specipl

—

chapter which regulate jeopardizing of air safety, |search

and resue of aircraft, and aviation accidents. In additiion to
the previous provisions, the law imposes an explicit duty upon
a pilot~in-command and on\a controller to take all measyres in ‘

60

ogder to avert the danger of coi&ision. Practically identical
|

wording in both cases could confuse a reader upon the flirst
regding. But this is not the case, for the duties ofsboth
parties are desc:ibed/in the previous articles and only in
accordance with them necessary measures can be taken. Such an
explicit duty imposed upon the coné;oller, not even upon a uﬁit,
means the departure from a certain'degree of the geﬁgral-rule
that obliges the airport control only to assist and help air-

craft in avoiding collision on manoeuvring areas. Nevertheless,

such provision seems to be adequate, especially because it is

St
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imposed upon avparticﬁlar person who must react immediately
' whenever and wheréver he realizes that could lead to the
collision. Pbéngerously manoeuvring airgraft close to one

.ano;her is aimajor deviatiéh from preséribed rules and standards
that such an occurance must be recorded, analyzed and‘édequate
Aimprovements or prevantative measures established. \This is .

~ *exactly the purpose of sub;equeﬁt provisions which regulate

the authority and procedure of work of the Commission for

Safety which is established under further provisiOns.GI :/

' The final field which involves air traffic control is search and
rescue of aircraft. The staﬁutory provisions are Q}vided into
eight articles. They-cover, in general, the matter which is elaborated
in~some details in Annex 11, Chapter 5 - Aferting Service and
in Annex 12, Search and Rescue. The provisions are mostly

' of an organizational nature, whereas, the issuance of more

elaborated regulations is provided for in part five of the 1aw.62

7
' 2.4. Pilot - Controller, Team Work.

*Rqunt development of the ATC System is based upon the sup-

position of a distribution ofrroles betweeq/pilot and’controller.i

The pilot; who still has the‘final authority and/responsibiliéy

for conduct of a flight, has ;6 navigate the airplane and to

- keep it on course according to the .flight plan, whereas the
controller has to monitor the traffic and. to regulate it in the

way which ensures the av01dance of collisions-and permlts an

orderly flow of air traffic. It could be assumed that this-

distribution of activities is going to remain unchanged’ln the




future, when more automation is expected to be introduced into

the‘system.63 \

rd

Regardless of the present situation, the fact is that th;
controller's function has been subject to permanent éhangeSJ//ﬂ
The pres?nt volume of air traffic and its expected growth al-
ready dictate that céntrol units must devote a major part of
their work to programming flight; in advance in order to assure
the safe and’hhéisturbed flow of traffié. The operational.
control is ﬁét loéing its importance but-when,compa}ed to the
preparatory and planning function, the latter is becoming more
\énd more involved164, Thus, Ehebcooperation does not only in-
Qoive the pilot aﬁd controller. It goes beyond that and in-

- r . .
cludes the control unilts or even control authorities and oper-

ators who coordinate timetables, routes, airports, etc.

Despite the fact that the future system should rely upon the

pre-flight organization\and ‘a minimum of in-flight intervention, .

it is impossible to imagine that every possible situation can
be foregeen aﬁd provided‘for\gn advance. 1In addition to this,
. it must be stressed that in cage of a system's failure either
- aboard the airc?aft or on the ground there is a person who can

solve problems as they occur and can-carry out all of the

necessary duties. ’ ) .

It seems that the future development of technology and organ-

ization in air traffic controi will still be based on the notion
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) that it [is an auxilliary phase of the actual performénce of

flight, /although it plays a considerable role in assisting -

the pilot. But, in_thé phase of planning of traffic the role

1

of control should be predominant in view of coordination of

timetables, routes, airports, procedures, etc. Obviously, Fhe

legal'process will have to follow it and to evaluate the

x

regulation adequately.

GL

1

It might be useful to say, that it looks as if there will be
more and more restrictiond and limitations for every individual

user of air space if we want to have more safety and more

1]

. . access for those wishing to use the air space. h\%r‘
i %

Besides everything what was said abave, the matter has been

i

,discussed in .a text which was written.in the International

'
-

Labor O;ganiéation offices, for a special tripartite meeting

was held in 1977. Part of the text relates to this subjeck

and reads aé'folloﬁs: ’ .

"As the intensity of air traffic has increased
and will doubtless continue to do so, techniques
for the safe control of aircraft in ‘airways and
the approach zones of airports have needed
constant updating.” The computer has entered
this field ahd with the aid of more sophisticated®
radar and radio position alerting systems is
increasingly assisting the air traffic controller
@ on the ground. The .latter is not only informed
‘ of the correct spatial position of the aircraft
' he is guiding, but can be warned of a critical 9
- traffi tuation before it actually arises.
- But .despite e increasing sophistication of
. such equipment the burden on the individual
~ controller has not lessened. Next to the -pilot
.- he has the greatest responsibility for air- safety,
and in busy terminal areas the air traffic con-

£
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- role of the cgj:troller.” Christophe}: Johnston, in
—mee i

: . the basis of his own efforts is a. menace

troller is subjected to a high degree o~
of stress. Future development of com- :
* puterized position alerting systems, both

ultimately. reduce the present ggavy e~
liance on human intervention."

ICAO concluded that:

~"Air navigation will tend to be more
more dependent upon the control services
which will in a larger measure participate
in the acti,'vigges relating to the movement

. of aircraft.”

The above prediction nhas become a fact wnich has many time

been * confirmed by courts in different countries.

[
i !

It is interes%ingly' é}xough to 'see how private pilots\ see the

\
67 ; is paper

among other thir?és concludes the fo]élowing:
"Aviation .i.s, of ﬁecessit;}, a team effort. .
Any pilot-who feels he carﬁ fly solely on

to himself, his passengers, and other pilots.
Air traffic controllers are important members
of the team, and the courts realize the im-

portant position which controllers occupy in \
the guest for aviation safety."” \
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ki

- LIABILITIES FOR AIR TRAFFIC SERVICES IN YUGOSLAV LAW

In this chapter the basic information and consideration about i\
Yugoslav law will be made. The scope of the study will be
determined by the need to clarify some questions which- arose T

in international circles after ‘the mid-air-collision over

Zagreb in 1976. ,

o

For the purpose of analysing the legal status of “thc air traffic.
confroiler it is necessary to study the system of liability for
criminal offences, and civil lia/bility as well as th: system of
1}iability of the state. Some necessary information mgar?ing R
labor law will be discussed as well, since it regulul«s the
reiations between an employer and an employee in thc situation

where damﬁge has occurred in connection with the perl!ormance

of work, which is usually the case with a controller.
! I3

.

3.1. Penal Liability - -

The first adoption oL;hL Krivi:':"nizakonik (Criminal Code)

was in 1951. It was a federal code applicable throuihout all
Yugoslavia. A. in other fi\elds~of legislation, tba.t code was
subject to frequent changesi' and "amendmen;:s which weru necessary
because - of changes in the sociévéc0nomical relations in Yu§081ave
As‘ocigty. On the bas‘is of the presentﬂUstav (Constilution)y a

' new legislative framework of federal, republican, ani provincial

Y

statutes was4gestablished. The former Criminal Code was re=

Gam
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. which fall under their competence.

[

placed by the Kr‘ivi!nizakon (Penal Law of SFR of Yugoslavia)

4

and with separate Penal Law for each of the Republics and .

Autonomous Province respectively. 68

The matter of legislative regulation is’ ci_ivi"ded between federal

1
1
and other regional statutes, so-that the federal statute takes i
jurisdiction over the basic prinéiples and concrete offences ‘
whié:h are provided for in the f‘edera.l' legislation, whereas i

|

the Republics and the Provinces have jurisdiction over offences

M

arw-r"
Since the regulation.of -air navigation is dé&clared-to be federal

mai:te::',69 offences against air navigation laws and rmegulations
are dealt—with(by federal statute, Furthlermore, the fundamental
principles governing criminal liability are also the subject
matter of federal legislation. As a result, only federal law
will be examined. A
Before undertakihg tile examination of federal law, some very
basic constitutional mpr'z'.nciples must be mentioned. They are
as follows:
"~ no one shall be punished for awny act which was before its
commission not defi;ned .as a punishable offence by sgatute
or a legal px.-ovision based on statute or fdz: which_no /
penalty has been established; ‘
- criminal f;ffences and criminal law sanct;ohs may only be °
established by statute; . |
- sanct:.j:ns for criminal offences shall be imposed by a. competent

court in proceedings regulated by statute;




e X

'state of criminal offence. The establishment of conseguence

- no one may be considered, guilty of a.criminal of?ence unt £1.

sosproven by a final judgment of a court of law; :

- - any person who has beeh‘unjustifiably convicte%f a criminal

V

- offence or who has be7n deprived of liberty without

cause shall be entltled to rehabilitation and compensatlon Y

for damage lgy soc:Lety and to other statutorlly.-estaﬁllshed
t ‘I ’ _"" ‘
rights.?0 ) -

N -

.3.1.1, Elements of Criminal Act yi o

ccording to the criminal law doctriné the basic elements of

2 V

criminal act are:’
- human act of will
- danger upon ‘the society

- unlawfuLness

- prpv:.smn in the law .
: \ ' Y b ¢ . :
- perbetretor s penal responsibility’™

&

A legalact can be done exclusively by human-act which is geared
by his will, Accidental ’occurances or acts of animals can ngever
be declaréd deeds which are pur;ishable. The majority of crimi—' 3
nal acts .13 done by comxnlssion which means that*a proh:.bxtion“ -
was violated. The omiassion, which is the second form of )
criminal actiori presupposes exiqtence ofa legal gbligation.
Whereas, prohibi;:iong are provided for in the Perifl Law,
obligations can be the subjectnatter either of penal or other

72

statutory textl. ' “ The man's act must bring about forbidden

o R T
consequence which is part of the description of t:h%:fact that
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on the basis of objective facts i4is important for the

. considerationof the causalrelation and of the question if the

accused person is the reabf fender. . If there is no causal l
i |

relatxon between the cOnsequnce and human act the penal act\

doés not exist or the sus%ected person cannot be atcused

The Yugoslav crim.na.l judlcial pnactice uses the prmcxple

i é - ’ ] condicio gind gua non for the estabhshment of causal:.ty .
y - . , ] . |
: . - A between the consequence and human act.?3 |
A - 3 -
& N o w ~

f ]

a Article 8 of the préser;;; Penal Law defines a criminal offence
’ as an act which is dangerous to the society and is prov;.ded ‘
mt, - o fot \in the statute. The éxests\on is how the danger is to be
i S :i measured and does it also encompasses the ‘notion of illegality.
“« According)/to the opihion of the majdrity of e:;perts thegreti,é:ally
- ) | and practically the danger of an offence is to be measured bl¥

v
B ﬂ"; v v

S ‘ considered as part of the danger.

' \ ,
' -~ i \ - -~ e \

. .3.1.2. -Penal Responsibility - Guilt K ° ‘x

|
objectxve and sub)ectlve criteria, yet, the illrgallty is \

5

; : \

2- L

g - .- " .. "Penaly responsible is a doér who is qonscious L

oo vy of the act and has committed an offence .

i . : intentionaly or negligently. For a criminal \

| 4 o offence, which is committed by negllgénce, a \
=, . doer is criminally responsible only if ‘it is ~ ‘
‘ , ) 4 8o provided for in the statute."74 |

i’ "l
X ’ > \
- ot / . |

oy 4‘: - R . : ' @ " - H
, . The above provision means that someone will be convicted of

ey e

-

""Qevery criminal offence listed in the law, whereas otherone ‘who
‘ (H” o e ., is resﬁonsible for negligence shall be convicted of  those

H /r 'l "}'
o . o%'fences which explicitely dinclude negligence too. Cr.iminal

3
4 ek e A R T hate

/ . , « responsibility iﬁ?%des two cqndit:.ons, consciousness and
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delibera%@on or negligence. The first condition must be present

every time, whereas s@oond is changeable.

After the causal relation between a deed and a perpetrator is

established the court must ask itself whether the accused

person has the capacity necessary for being responsiblg or ndﬁ.‘é\\\\

rd k4 e .
I3

The law regulates the situation where somebody does; not

possess adequate maturity and intellectual capability t.o

understand the character of his perfqrmance or ¢an not control

v~

.it. It speaks about nonconsciousness and dimimhished consciousnes:s

v

which exclude the guilt or\mitigate it substantively. Latin -
/

expression actio ;__;_bezq in causa found its place" in the -third .

paragraph of Article 12. This rule relates to the perpetrator
who was unconscious at the moment of crim?nal performance but
who had caused ‘this by the use of alcohol, drugs or otherwise
t0 be 'in such a state aﬁd despite‘thg kﬁowledge about possiblé
consequépcesluzhad done it intent%pnally or negligently. The
law deems[persons over fourteen years old to be capablé to be
;ﬁbjgct'of penal responsibility although the law contains the

provisions about punishment of péople who are yéunger than

_eighteen years.
Y

'Thus" the person w’ho‘ has the capacity to be responsible-cam be
“held gn;;ty." It has two distinctive forms iptent and, negligence. .

The theory and jurisprudence recognizes direct #nd eventual

t

intent, the difference between them being the intensity of L

will and awarness to act wrongfully and to cause unlawful

PR,

consequences.76 One can speak about direct }ntent wherever
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(“ a perpetrator has the knowledge about every element of the .
v criminal offence and wants to give riseto it. At the eventual

intent the level of knowledge is reduced, a perpetrator is
not completely sure about the probabilify of forbidden
consequence and he just consents to the occurance of 'forbidden
consequence,

The level of will is distinctive sign between the eventual

intent and conscious negligence. A person is negligent:

a) who is aware that his commission or omission can initiate\,i

S

PRSP
[«

. . . \ _h
/ a forbidden consequence, but he thinks he can prevent it or
that it will not arise; b) who is unaware that forbidden conse-

quence will arise, but on the basis of all circumstances and

) -
of his personal ability he should and could be aware of it.77

a /

- It is obvious that in such a definition there is no place ,for

f !

certain objective criteria. When considering the question of

A

negligence or an absence of negligence, the court has to -
analyze very carefully the personality of the accused person

and to weigh each specjific circumstance.

\ Theory“distinguishes two kinds of negligence, one is conscious

|
and "other is unconscious. This distinction is based upon the

‘state of awarness of possible consequences. In the first

case, a person is aware that his commission or omission can

s e e o w3

tause forbidden consequences but carelessly believes that he

b AP e B var

can prevent it or that it will not rise at all. In the second

i ("* S situation, a person-.is not aware of a possible prohibited

¢
.
il‘-
:
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‘aware (could) isa

consequence, although, given according his personal ability; he
should and could be aware of it. The key word in conscious

negligence is carelessness. There is no doubt about the will
Yol . .

to act or omission from acting. In any case, a person is

-

.determined to do sdmething in spite of his knowledge that it

can have foYrbidden cbnsaquences. However, at the same time,
he is convinced, though carelessly, that he can prevent it
or that it will not arise. This kind of negligence is present
in a majority of crimes against the safety of street traffic.
Whi;e\in\every kind of guilt only thé intellectual or the
psyéhological side of person is being weighed, this is not a
case with unconscious negiigence. Obviouély, since the
unéonscioué pefson is not awére of his act he can not be asked
why has done something. For, if he were aware, he would probably
not be negligent. Thus, the subjective criterion must herg be
substituted by(aﬁ objective test in order to establish a
standard. This standard is the average person'of similar
knowledge, skill, and other personal abiliéies to whom the
question is put: would he be a&areAsf/EEg/daﬁéer and gﬁababilﬁi“
ties of the forbidden"cgggequeﬁéé?ﬁ,The possibility of being ;?
Egg;;ed subﬂectively, whereas the gapacitgf
(should) is assessed objéctivery. The court must have
positive answers to both questions before it can decide about-
someone's rxeg]igence.78 However, this kind of guilt does not

//c

come before the courts very often, and it must be admitted

that the doctrine suggests it to be used very carefully and

restrictivély.
\ -~
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the principle that criminal sanctions are the ultimate measures
, Xy .

&

S ememe o

The law also regulates the situatipﬁ where an offence presents
very little danger, for it is ipsignificant and a situation
where perilous conséquences are minimal or they do not exist
at all. In both cases a doer will not be punished aespite the
fact that an act contains essential elements of a criminal_

offence.79 Those limitations are completely in accérdgnce with

» “‘«»

which a society uses to prevent wrongful acts or to

when wrong-doing it has been committed. On the other si 'e the

law regulafés‘ihe question of what happens when' a negliéently
‘ %
committed offence results in more serious consequences. The
"

incident of more serious consequences gives the court the right

to impose upon the offender the penalty which is provided for

in the case of a premeditated act. This provision is based

upon'the Qremise'that each offender has to be judged with the
subjective criteria gnd the seriousness of the. consequences
which have resulted from the act or omission. This rule
broadens the use of/yegliggnce from articles where it is ex-
plicitly proving/fbr to gﬁery_offence which, althgréﬁ they are
negligent‘in exécution, hawg”§orse consequence as a result.80

The kinds of consequences are determined exclusively by ob-

jective criteria.

3.1.3. Situations Excluding Guilt or Mitigating Punishment

The law also recognizes some situations in which a person

: # ! ‘ -
could not be found guiltgjor a punishment could be mitigated.
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They are: ,

- self defense, - o

-.extreme necessity,

- error about a matter of fact, and

- legal error.

In the above cases the accused person may defend and

\

be acquitted in spite.of che fact that some acts have all

characteristics of a criminal offence. The self-defense is .

covered by Article 9. It is described in the article as one

A

inevitably necessary defense used by someone in order to

divert an unlawful attack from himself and or somebody else.

An accused person who has committed an unlawful act, can argue
self~defense whenever he can prove that he did not have any - -
other alternative but to protect himself or some other person.’

The effort to divert the attack gust be contemporary with the
unlawful danger. The 'reaction before or aftér the actual

danger can be considered as separate offence. In addition to

the element of contemporaneousness, the self-defense must be of
sufficient strength as toothwart the éttack but not so excessive

as to cause unnecessary injury or da.mage.81

o

Extreme necessity. Aécording to the Article 10, this is known

N

as an act which is done in order to divert - simultaneous
but not unlawful danger., An act, to be declared

"of extreme necessity", must be only employed to divert

"threatening danger”. A balance between the force of the self-

defence i.e. the necessity on one hand and the threat on the




- error is different from the previous legal point of view,
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other, must be achieved if a pakrty does not want to be held

respohsibleﬁgf

’ 4

The error about a matter of facé is described as a lack of

awareness that an act includes elements of penal act, or as a

y L)

misunderstanding of some existing circumstances which make an

act permissable. This error can onlyfrelate to various char-
\ 3

//

acteristics or circumstances of a criminal act .which all have
the common characteristic that a person has misunderstanding

or does not have any understandiﬁg at all of any of the factual

elements of the penal act.83 o :

& ¥

The person, who has cpmmitted a penal act, can be leniently

sentenced or the sentence can be forgiven, if for justifiable

reasons he did not know that the act was prohibited. This

ey

‘although both types of error have very similar effects upon an

offender. These are namely, that legal error does not ‘exclude

penal responsibility, which means that a doer will be found

dealing with the case. -

s,

" 3714 should Air Traffic Conttoller be Responsible for —

~b

Criminal Negligence?

-

It is public knowledge/that the 1976 Zagreb accident case caused
. AN . s
much discussion and-m§n<\disputes about the question of whether

e
By

1,2
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the criminal process should continue or should be terminated

and the persons who have been involved should be pardoned The

International Federatlon of Air Trafflc Controllers Assoc1at10ns

(IFATCA) used every means *lncludlng a petition to the late

President Tito to rectify the inﬁustice which penalized the
! 85;

convicted controller andsa member of their organization.
v g 8 s .

-~

Since it seems that, ' from a legal point of view, negligence is

matter of permanent debate and the cause of discontent, part-

icularly among controllers, a closer look at the question is

justif‘ied.86 In addition to those complaints, criminal neg-
i,.\

ligence is also an institution in civil penal law which is not

known in common law, where mens rea is the condicio sine qua

non for penal actf$7 A further analysis will be divided in two

-t / -
parts. Firstly, a discussion of the theoretical approach will
be made. Secondly, through an explanation of the verdiqt and.

how it was arrived at hy the ‘trial court, will give us an r

-

answer to the question stated above.
;u(- \‘

Penal negligence is/é product oé modern times. The efficient

and safe use of vafﬁous machines, the prevention of damages,

L ‘
" and even catastrophes which may occur because of new kinds of

energy, require highly skilledjpeople and ;&%ar higher level

of vigilance than ever before. This, together with the higher

! [
-

-«

risk of danger involved resulted in negligence becoming a kind
of guilt. Actua“ly,‘it is still an exceptional kind as it can
be an element o penal act only, if it is provided for in the

law.88 Putting/ together provisions of aviation and penal law
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one can come to the conclusion that many of the controllers'
duties can be affected by negiigence and can causd catastrophic _
consequences. Instead of answerlng the questlon posed in-the
tltle of this sectxog/founter questlon could be asked Why

. should air trafflc controllers be exempted from penal

\\responSLblllty 1f‘their position cqmpletely meets all of the

tests recognized by theory and provided/for in law? 1In the
next section the negligence of the controller who was hg%d
liable for the mid-air-collision over Zagreb will be described

as it was proved, and understood by the trialvcourt., The

application of the provision in real life is. the best way to

v

show whether it works or does not work.

/' /. 2
In the criminal proceeding before the Okruzni Sud Zagreb

i e R R /£
(District Court in -Zagreb), air traffic controller Tasic was

found guilty and sentenced to seven years imprisonment.89 He

oy

was convicted on the ba51s that he,
"negligently endangered air ‘traffic, placed lnto
jeopardy lives of people and property of greater
value causing the death of many persons. By
-this he committed criminal act against general.
safety of people and property, and a serious
‘ act against general safety by endangering the
. . public and traffic described in article 273
paragraph 5 and in connection with article 271
paragraphs 2 and 3 of Penal Code."

".The Court explained the criminal negligence of the accused as

follows:

"The Court believes, that in the act of the

first accused Tasic¢ the form of negligent \

fault was realized. From the descriptjon of

facts and the explanation in the charge emerges
- that the accused became aware that a conflict




o

situation was ggvegsping at the time when
the crew of JP~-550"" reported to him and
informed him about crossing level 325 with
estimated time of flying to the Zagreb
VOR by 10 14; that report was made at l4th
minute and 10 seconds. From then until

. the moment of contact which followed at

" 14th minute and 42 seconds 32 seconds were

left or less, for the crew's report lasted
for a certain period of time. From the
processes of the accused and the words he
has spoken it is possible to conclude that
his desire is clear and doubtless, he wishes
te keep this aircraft on any level which is
below critical one; he attempts twice at 1l4th
minute and 22 seconds and in 14th minute and
29 seconds, hefattempts this, imprecisely
but clearly exXpressing his wishes the air-
craft remaix on any height below that which
leads into /the conflict. When trying, al-

. though inagequately, to stope the aircraft

climbing, he does not agree that the people
in it are-expdsed to danger, he does not
take thisdinto account, there does not exist
any motivation for such his behaviour or any

indication whatsocever for it. (paras-ﬁ4 Page 45)

— ,
The Court thinks, that for the existence of

eventual intent the element of will is missing
i.e. acceptance. The accused-has never
accepted the conséquence. of danger. In this
case, the conviction that the anticipated con-
sequence will never occur is the motive of
behaviour of the accused. While trying to
stop the aircraft climbing, he thinks that

**he can avoid the forbidden consequence, that

is, endangering of air traffic, by maintaining
the aircraft on specific height, although, not
designated by number. . This court:£finds that
in the performance of the accused in the last
minute, when he is giving instructions to the
pilot, the element of conscious negligence is
realiged. Every acceptance of the consequence
would be very close to an_intent, so when con-

_ _8idering that, one has to analyse and assess

this element of will with extremer caution.

Finally during the trial, the expert Marsavelski

testified that he believes that the accused

Tosic has wished to do the best in the critical

moments. (Page 46, para. 2)

vy e e
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Statements of one representative of the ' /
persons who suffered damage, that practical /
reasons speak against liability for negligence /

and that exclusively guilty-minded performance ;

: has to be the basis for guilt, create a con- - e
* ception which is unrealistic. For the neg- \ /

ligent actor, a retribution is sometimes not

prdper, indeed a punishment sometimes does ngt

make sense, but, this conception goes too far,

when requiring negligence to be taken out of

the penal. law so allowing many types of

dangerous behaviour go unpunished. Judicial

practice, when establishing general rules of

carefulness, must follow the middle way, since g

the 'age of technique can not be conceived within B

a museum world.of absolyge safety nor as an ' .

invitation to a dangerous kind of life. There-

fore, court has not accepted that the accused

had committed the deed by eventual intent as

has been stated in the charge. (Page 47, para. 3)

&

176 people lost their lives in this catastrophe. A
The accused never accepted this consequence that '
the first consequence, that was, endangering of .
air traffic. With respect of these acts, the .
relation to the consequence is located in the
foreseeability of the probability of occurrende

so that it has to be ascribed to his unconscious
negligence. (Page 47, para. 4)"

- e

An appeal was brought against the judgment to the Vrhovni sud *

/

r . f
SR Hrvatske (Supreme Court of Socialist Republic of Croatia).

4

It confirmed the substantive part of judgment without re-

to 3 years and 6 months.gl /

/

Y

servation, but it found the sentencﬁ/yéo high and reduced it

&

3.1.5. Penal Responsibility of Air Traffic Controller

{ 7

"W

. //
In the previous law there was no {pecific provision relating to
air traffic control. It was part of general category which N
included every kind of traffic in the chapter of the law about

\
crimes against the common/safety of people and property. The

&
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new Criminal Law devoted one chapter, Chapter 21, with 4 articles

specifically assigned to crimes against the safety of air

X

tréffic.92 Those articles encompass acts and offences which ’
are the subject matter of international QOEVEntions and they
jfeﬁresent the international obligations o?ithe Yugoslav state.93
In addition, they also cover the content of provisions which “
defined a penal act against traffic in general which were in

the previous law.

For the present-analysis the content of article 241 of the
penal law is important since it contains statem?nts, which are
applicable to the duties of contréllers as &escribed in the Law
on Air Navigation and in other regulations. The giving of
wrong‘noticeéxénd the\omission of some duty or supervision in
respect of safety of air traffic are two factual matters which
fit in the work and purpose of the existence of air traffic
control. These two provisions themselves c;n be éppl%ed in
every casg‘of'commission ofna criminal act. ‘Nevertbei}és, the !
description of the work and duties of the controller, as set ‘ ‘;
out in the law and in other regulations, are,lin most cases, |
precisg.enougp and represent an‘adequate definitidn of/gpe '\
level of care or of professionalism regquired on the job. The
rules, which define the work of people\in the control units,
.mainly impose duties which.call for active work and not merely
for passive assistance. Thus, the basic gind of penal act would \

. 94
be an omission to do some duty or carry out an activity.™

World wide ekperience with aviation crashes has shown that they
[ , - :
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usna/lly have serious effects upon human lives and material.
This was tﬁe reausor; the\ legislator included two paragraphe
which provide for the negligence as a form E)f guilt and as a
condition for giving rise/ to very serious consequences with an
accordingly stronger punishment. Such a provision can only

be justified to prevent great damage which can occur to people '

and material whe}e_yerwt«hefuleus of safety are infringed. >

Besides the above mentioned offences one more-should be men-

,

tioned, for it also may be invoked in the process of the con-

sideration of some unlawful acts. That offence is entitled
- Unconscientious Work in a Service and is the subgect of "Article
el

182 which is part «of Chapter 19 dealing w1th Crimes of Civil

[
4

Servants in Federal Organs in respect of their official duty. ?
Ho{vever, it is expected that this type of crime will only occur

very rarely and for this reason, it is merely mentioned here

without eny further exﬁ&anation.gs - / .
|

"
LY

3.2. Civil Liability e / -

Sedes materiae for civil liabllity is in the Zakon O Obligacionim

~ \Odrk‘bsima (Law on’ Obligation Relations). which was adopted on
March 30, 1978 and came 1n/‘force on October 1, of the same;year.
Before that date old rules had been applied on the basis of a

speCla\i statute96 which had fpermtted their use whenever they

-had not been contrary to the socialist legal system. Thus,

: Q : ) before the adoption of the new law practically every obligation-

has been regulated according to the Aus\trign Civil Code of 1811,

<
N
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in its home 'state.

of Yugoslav regions.

t-(i"

_which has al‘so been subject to several "amendments and changes.’
The Austrian Code was applied in a majority

The more than one hundred year old legis-

latlon did nbt cover every situation or was obsolete or in

conflict w1t£1 the new socio-political system in Yugoslavp.a, S0

-

that; the adopt:l.,on of various specific statutes was necessary.

After some years of existence of the socialist state the Main
|

State Arbi‘tr$ge adopted and issued General Usages of Trade

which tried fo. fulfil the need to provide a basis for commercial

transactions and eliminate the diversity of prescrlptlons 1n

- e

e 98

the former cdmme;r;gxal codes .

Causing Damdge is the subject matter of the second division
in the secqn{ ;
"Origin 6f Obligations”.
answers the question:
Yugoslav law.|
the burden of proof on the side of damage-feasor and the

secénﬁﬁry is gbje'ct%’ve. Namely, the first paragraph of ‘article

151 prescribe% that 6

The second paragraph introduces ob;ect:.ve 1iab11ity by saylnq

that

\

| .
| -

]

4

“th% person, who has caused the damage to
another, is obliged to compensate r the
damage, unless he proves that the damage
has arisen without his fault. .

e

"for damage caused by things or activities

-from which stems greater danger of damage
for surroundings, one is responszble re-
gardless of fault."

chapter that covers the broad area entitled

The first article in thi:s division
which kind qf liability is recognized by

Primary liability is subjective or fault with

i
i
]
i




"The thlrd paragraph provxde$ for the possibility th\t ObJeCtlve

= \ llablllty can also be prescribed also.by other sppvlal statutes. -
' © { | ‘ N
. - \

»

o T At the-very beginning it must be mentioned that:thwre are very

" few differences between contractual and tortious 1i.bility in

l

, p—
Yugoslav law. The pr1n01p1es, upon which tortious ©F non-

| o cOntractual llablllty for cagsing damage is based, ﬂfe the same

[

2 . for contractual llablllty,’except when speclfxc su'"tlons are

explicitly provxded for 1n the law.ggx 5 ‘

Today, in Yugos;av legislation, theory, and practl' the

2

following conditions are dectared as requirements f*F the~

! > existence of fault liability:

§ (\‘ v . e IO
: )?ﬁ:gglng fact, ) ~ R - 1

< unlawful damage, . .

- causal relation between damage and damaging facl, and

- liability for damage.‘lo0 ’ |

% ) , The damaging fact is usually deemed to be a  human dCtui“ter'

§ . geriné with some legally protected right or inté;PﬁQ-Lo} An )
acézdent can also Le damaging evén though it can mt be .

“3‘\\ ; " attributed to someone unless so prescribed by the laws A human

.{s unlawful

.act can be considefd as a damaging fact begause il

12 - e ,:" ]

. . ‘ﬂ on the basis of the 1egislat1ve provision or becauHde it is
; ‘ T damaging the lawful rlght or interest in spite of it8 legal
permission. It is at this element that the major dividing line

} - {
(;f. . between noncontractual and contractual obligations tO Fecover . -

e S RIHCIIED WA B AN Tt o g o wade rabe e n Y 6
«

oL . damage can be drawri. Whether the claimant is/entiiled to .
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™, ”}w the answer ‘to the questlon about the nature of the obligation.

: -

demand recovery on the‘basis*éf the contraét or the claim is
fgsnded on the basis of the legally protected rlght determines

102
j; Not only a violation of the law but also of the principles of

the morality may constitute a damaging fact.

Pureuaez\to Art. 16 of the Law on Obligation Re}ations, everyone
must refrain from causing damage which means that every act is
in a principle unlewful if it can bring about the damage.
However, not every typerf‘damaee is of such a nature that
somebody can be held<responslble for it. From a legal ﬁoint

E -

—er—0f-view the unlawful damage is every curtallment of rights

or legally protected 1nterests.103

At this occas{Pn the term damage should be touched upon for it
v ” »

does not contain any further description. It isagiven in the

Article 155 of The Law on Obligation Relations th;t determiees
., the damage as:’ ) ‘ L0
' “ = common damage, o

- loss of'piofit,'and

-= nponmaterial damage.lo, L e P

‘ k3 . - S . P P «N\ .« ° )
s &*a\ 4 /p , ,
fﬁ\\\m These provisions are furtherrzlaboriéed in artdcles which re-

- * - . The basic kind Oof making good the damage is

.
) ‘ r 1] -
1 > L - - (
, SR ¢ . . .
- X 4 €
i 5
B . -

.

* ‘gulate tﬁe»kinds of compensations an the amoynts'gt\daﬁages.

vrestitucio ad’.

\
anteg . The campensation in money is applied whenever tne

Lnqund,éerton tﬁquirea or when the restitution is notlpgsgiblg
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‘for the inJured person.

» - \‘
or is improper. 1In addition, the compensation in money is
usually applied in the cases of nonmaterial damages as bodily

injuries, pain and suffering etc.

) .- K
According to. the Yugoslav {fgai doctrine the causal relation
between damage and Qamagingﬂfacﬁ must be firmly established.

It is condicio sine quo non for further consideration of the

liability. First of all the causalitysyyst be looked at

‘through the meaning of the legal provigion -~ ratio legis

and its intention: what kind of right and how far it should be
\ 4 N

protected. In case that the cauéél relation cannot be deter-

mined in the light of legal provisions the method of adequate

causality is use‘d.lo5

The old rules héld that the burden of proof was on the side of
Qefendant as an exception of general rule that the person, who.

has suffered damage, had to prove the reéponsibility on the side

of damage-feasor. However, the o0ld principle became obsolete

. and inadequate to even greater probability of occurrence of

personal or material damage. This leads to changes that are

justified by the need for adequate protection and cd@pegéqtion’

106 What was said 1n relationl;f thé

burden of proof leads to the conclusion that an injured person
who wants to recover damages suffered by him has only t&\prove
the damaging fact and that the damage was caused by an act \of

comgissio;-or omission by the defendant. It should be also

mentioned that Yugoslav doctrine distinguishes faultﬁend unlawx

wm e et
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fulness, since the fault does not necessarily always include

the uhlawfulness.107

The analysis of every condition for civil liability would lead
to séparate paper. Therefore, it suffices to enumerate them

' without partitular explanation except the liabi%ity that is
subject-matter of this paper. ) \

BN

3.2.1. Fault Liability .

The con§idefati0n of liability for damage must begin with the -
general| principle that is neminem laedere. It means that -

‘ »
everybohy must refrain from causing damage to other persons.

Causing damage is prohibited unless it is explicitly allowed

by 1aw.108

Who can be at fault? The law provides for the fault for every
person who causes damage by pfemeditatién or by negligence.
Similar to guilt, civil fault is composed of two elements, one
.18 awareness and‘other,is will. To give a guide to the measure
of the kinds of fault, different degress of both elements must
be present simultaneously and be assessed cumulatively. Pre-
meditation presupposes the awareness of the possibility of

damage, though. the intensity of will can differ. Thus, we

~
e

speak about direct intent, when an actor wants damage to be
caused bylhis act and about eventual .intent, when an actorx
indifferently accepts the possibility of damage. Whenever an

intentiona%‘act is being considered, the actual person is being

..J \
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" -able to prevent them or even they will not arise, whereas in
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'analysed with his intellectual and emotional characteristics.
For negligence, the person and the level of awareness and will

is lower than for premeditation. As far as awareness is

at '

concerned, the principle distinguishes between situations in
which a person is aware of the possible consequences of the
unlawful act and those in which he is not aware of them.
Parallel to changes in the state of awareness are also changes
. in the level of will. 1In case of awareness’a person does not'

3

want damaging effects to result or at least hopes he will be

state of nonawareness the factor of will is not inwWlved.

For the examination of fault liability the objective criterion
is more important than the subjective criterion which is not

the case with penal responsibility. Somebodyés negligence is
being weighed in comparison with other people.' Histo;ical
developments created different levels of negligence. There

are three: ' , »
- culpa lata-gross negligence, ’

- culpa levis-slight negligence, and .

-~ culpa levissima-slightest negligence.109

-

An air traffic controller would be .responsible forigross \

negligence when he commits an unlawful act which an ordinary

man would not do in similar circumstances. The ommission of
issuance of the prohibition to take off to the pilot who wants

to perform the flight 'in spite of obviously bad weather, could

8 N
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be declared as gross negligence. Namely, it can be assumed

that every berSOn knows or is aware of the danger of flying

~

in adverse weather conditions. For gross negligence the level

of care is quite low, for people in general cannot be ascribed

as being wvery careful particulérly because they are not ex-

__ posed to high danger. .

The omission of the duty to ipform*é pilot about some chanées
on runway or in equipment, because they seem to be unimportant,
could be used asrén example for slight negligence. 1In this
situation the answer to the question would be, - would another
controller of the sahebknowledge and of,the\:ame experience act
in the same manner or not. If the answer is in the negative,
the controller can be held responsible for slight negligence.
Yugoslav legal writers name slight negligence as common and
give a description how careful someone should be:

"Like every persén who has essentially the

same abilities as the doer and these abilities -

are important when consf&eging the quef&ion~of .
fault for an act which has been made.” 0 .

e

e N -
Culpa levissima or the sligh;eét negligence couldlbe determined
as very high, extraordinary level of care. The responsibility -
of a damage-feasor would be assessed by the care of a very care-
ful person in the same circumséances. The question would be

asked whether the man of the same knowledge and of the same

_personal abilities, RQut who is extremely careful, would do the

same thing or not. An e&tremely careful éersdn could not be :
‘ : ~ i
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responsible for beihq negligent in the slightesé way for he

’ would do everything possible to avoid the.ganger of damage.
According to doctrinal opinipns the slighéé%t negligence could
be uéed when answering the»duestion of objective liability.
A person who is ijeiﬁively liable can not be freed of res-

ponsibility even if the slightest lack of care is proved.lll

~

’ 1 = »
As it was mentioned above a person can be obliged to-give com-

=3

penéa%ion if he is responsible. However the responsibility is
not isolated éoncept, it is the produc; of personai capability
to understand and appreciate the nature o; his act. Thus the
person, who is mentally ill or feeble-minded or because of some
other reason, incapable of understanding, is not liable for the
damage he causes to someodne else.112 A person who causes
damage in the state of temporary incapaciﬁy; is not'ét fault

if he proves that he is not respdnsible for the incapacity.

‘This is 80 called responsibility for casus mixtus which is

applicable also to the third person who has brought the damage- -

feasor into the state of incapacity.

ks

. Youth between the ages of seven and fourteen years can be held

responsible if it has been proved that he could apbieciate the .

I

nature of the act., However in this instant'égg\burden of proof

. is sh;fted from the defendant to the pfaintiff. After fourteen
;. a persbn is deemed to be capable i.e. responsible, in accordance
f C } with the general rules of liability.ll3

} . ) a .
[ — L — — —— . p—



.2, ﬁefencee in the System of Fault Liability
/

damage ~feasor 1s not liable if he can prove that he is not

at fault: At first #lance it seems that a provision like this
cannot glve\the/accuSed person many possxbilltles to avoid
the responsibility. But in reality such a broad and simple
provision gives the possibility to use every defence in orde

to be exculpated. Besides that, in the law it is a%so provided
for situations which can exculpate a person. Articles 161

through 163 of the ﬁaw on Obligaeion Relations regulate self-

/
!

defence, distress, prevention of the damage from other persons,
permitted self-help and consent of the injured party which are
étatutory'recognized defences.114 The statutory text regulating
self-defence, distress, prevention of the damage from other
person ensures that someone can be freed of the obligation to
compensate if the damage has been dbne ln a proper manner and
if the strength of reaction has not exceeded the actual danger.
If the damage has been brought about because of distress, the
claimant can demand recovery from the person who has caused the
endangering situation and consequent%y the act of d;stress. If
the person acting in distress suffers damage, he-caﬂ claim
recovery from the person who has had benefit of the protection
against the danger. The person acting in self~nelp‘is not
obliged to compensate the peroon‘who has caused the need of

self-help. The pekson who has consented to the probable

occurrance of the ddnage (volenti non f£it iniuria) is not

‘authorized by the statute to claimhcomoensation.‘

'y



"the second kind of obligation to recover for damage. The

" like lawfulness etc.

3.2.3. Objective Liability

It was already noted (see 3.2.) that the objective liability is

Principle that the responsibility for the higher danger exists
régardless of the fault115 is further elaborated in the Art.
173 of the Law on Obligation Relations which says:

"The damage brought about in the connection

with dangerous thing and dangerous activity

respectively is deemed to originate from that

thing or activity respectively, unless it is

proved that that thing or activity has not

been the cause.”
Here, we opeiate with presumed causality which means that
basically every defendant sued on the basis of it must prove
nonexistﬁnce of causal relation between its thing or activity

and occurred damage. Thus, there do not exist other excuses
116 " '

N “
Until now we have spoken about objective liability and no

responsible person has been mentioned. Therefore the law.

contains the provision deciding who is responsible for the

damage. Article 174 stipulates that:

"l. For the damage from danger thing is responsible
its possessor; for the damage from danger
activity is responsible who carries it on.

2. The owner of the thing is deemed its possessor
as well as the social juristic person who has
- the right of disposition and who has got the
. // . thing in temporary use respectively."
T§7/doctrine and judicial practice has elaborated in some detail
' 117

yérious situations in respect of the responsible person.

However, here might be worth\mentioning tkat”;h the case of
/
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several danger things or activities' their possessors or per-

formers are jointly responsible. |

3.2.4. Defences in the System of Objective Liability
© ‘1

In line with the preceeding statements about the only p0851blllty

of avomdlng the llablllty there are some defences which can be

uséd by a defendant in order to be relieved of the liability.
’ |
‘According to the Article 177 these defégces are as follows:

-~ force majeure,

- act of the injured person and, \ -

- act of the third person.}l® \
)

Yugoslav legal dactrine calls the force %ajeure "qualified

P

1 . .
accident " and describes the essential elements of force _majeure.

3

They are the inv1n01b111ty, unsurmountablllty, and unpre-
"\
ventablllty of the event. The event has to be brought about

from outside of the person who is presumed to be liable. In

v
-

regard to the acts of the injured, it is held that he can not
only be at fault but olso objectively liable, whereas the act {
of third person can be done only by fault. However, the

responsible person can be tried only if the acts of the injurod

and third persoﬁ respectively have been unexpected and there

_ has not been any possibility to divert or, to avoid them., Para-

graph 3 regulated the apportionment of the responsibility if
the injured person is partially liable for fault. The law also

recognizes the joint responsibility of the defendant and of the

b ate

third person in the case where that pera n has partially con-

-
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tributed to the damage. However, the apportionment of the
damage among jointly responsible persons will be made according

‘ |

to the principles of fault liability. ’ .
A - |

1

3.2.5. Connection between CiQil and Penal Liébility\

As has been already seen above, there is a fundamental\dis—
tinction between civil and penal liability. The purpose of thé
former is the restitution to fhg state of that which had existed
before the unlawful act wasléonq and the latter is the re-
pression of an offender and prevention of further crimes by
isolation. Thus, various Iggal systems developed theories
under which there is no connection between either theory or-

that there are some connections. Yqui;:v theory and legis-—-

lationship between the

'

lation, however, adopted the ideaabout the

both kinds of liability.

:
The‘relation between civil and penal liébility a£e manyfold
from substantive items to proceﬁural ma;ters. They relate to
the notion of similar terms in both branches of law like pre-
meditation, negligence, fault, damage, and ot@grs to inter-
dependence of judgments and relationship between both processes.
Since we have to deal with qﬁ;stions which have arisen from

the particular case and only with the controller's liability{
our consideration will be oriented to that. The basis for
analysis is the fact of existence of the final criminal judgment

by which the accused controller was found guilty and sentenced.ll

<
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Does tﬁe issuance of a final criminal judgment have any
significant #nfluence upon civil court in a subsequent civil
suiti In accordance with the article 12 of the Law on Civil
Pr&éedurelzo,a civil court is bound by decision of criminal
court in terms of existence of the penal act and of the penal
regponsibility. This means, til-at a civil court can not change
the legal qualification of the criminal court and in the case
of the same actual state of either liability has to take it for
the basis of determiningﬂ civil liability, whenever it is a .

constituent part of it.121

In cases like air crashes it can happen that both processés run
simultaneously, so, that éither of the courts may have to decide
some preliminary questions frc;m the other process. Both the
civil and ’criminal procedure allov;r courts to conéider and judge
preliminary question until the moment when s}?‘gh a question has
been finally adjudged. . But, when a guestion has been decided
in civil process it does not biﬁd ;:xjiminal court in respect of
its consideration whether penal act has been done or not.

. This is not the gituation for the civil court.

3.3. Liability of State

" Since the beginning of new Yugoslav state there have been

several systems of state ].:l.abilit:y.l\22 As ea;ly as 1946 the
Act on State Employees accepted the system of the s,ubsidiary“
liability of the séate; This meant that the employee who has

acted wrongly or unléwfully was responsible for the- damage,

-~
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and only if the suit against the employer was brough%/because~
the employee could not satisfy the judgment against him, was
it possible t6 bring the action against the séate. In order
not to lose the right to sue the state, the person who had
suffered the damage had ts gring the suit against the employee
and against the state simultaneously or at least before the
cxpiration of prescf}ption which started running in the same

moment for the employee and for the state. However, the

execntion aghinst the state was possible only if the requesting

- person has presented official document that the execution

against the employee had been. unsuccessful. -

-

The first major change was;yhe introduétioa of primary res-
ponsibility of the state. ,it was declgred firstly in 1953 in-
cluding i£ in the Constitutional Law and later in 1957 when it
was elaborate# in the Act on Public Employees. Tﬁé,new state
responsibility was original and independent of employee's ’
eventual responsibility. THat liability was con&itioaed by
the fact that public employee®had caused the damage when he
had been exercising an‘official duty and had committed a crime.
Until the adoption of the Law on Obligation Relations inu1978
the state liability was the subject ﬁatter of Labor Law..
Despite the fact that in the period from 965 to 1976 labor
legisiation was subject to several changes, the p;i;Eipie of state

liability‘remained unchanged all that time?23

o
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‘s ) g . As it has been stated above, with the coming in force of a, new

4

, more comprehensive system of obligations, the provisions about
, liability of state organs have Eeen translated into the new o
laé‘which contains partiqular provisions in section four of
division two of Chapter two. The respective section is en-

titled Liability of Oxganizations of Associated Labor and of

Other Juristic Persons towards Third Persons and comprises three
0 #
: "~ articles, 170 to 172. For the present analysis §rtic1es 170

and 171 are relevant §§ thae the disgussion will be only

directed to them.

’

The ptovisiomsof article 170 are founded upon the recognition
of the fact that workers wéfk as part of the activity of an
ogganization and even within the defined limitatiopé determinéd
by 5 technoléglcal process or assigned duties; Thgs article

. l
stipulates only the responsxbzllty of the Organlzatxons of

Associated'Labor, whereas the next article extends it to other

jurxstzc persons doubtless ilncluded among these are state organé

X and instztutlons which perform publlc activities, and”also to
indiv1duals who carry on some kind of private business.
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The statutory. provision of responsibility of basic organization

7

. € | ’
~\\___,,///71f“ The organization of associated labor, (
0 t where a worker was working when the damage |
was caused, is liable for the damage wh1ch~¢
i“Was caused by the worker when he.was working
or in connection with it, unless it is proved
that the worker was working in prescrlbed
-manner. ~
(2) The injured damaged person has the rlght
. to seek the indemnification of damage directly
. from’ the worker, if the damage has been caused
iy by premeditation.
(3) The provision of the first paragraph of
. this article does not 1nterfere with the rule

is follpwing: v

\hi on liability for damage' which_originates fro

dangerous thing or dangerous activity.”
First of all it can be seen that the principle of liability was

undoubtedly establlshed and that it gives a hlgh degree of pro-

\'tectlon to the injured person and even to a damage feasoru

The pa351ve légitimacy of the organization is presumed in
every case when the damage has been caused during the xorkfor

in connection with it. In this respect the liability of an

[

organization of associétedllabor'is objective. It alone is

-1

liable except in the case. of premedxtatlon when the claimant

has the.possibllity, of’ chooslng to, sue efther the organlzatxOn
L

or its “worker. Nevertheless, even when the damage has been

done intentionally, thé injured person would not sue the worker

' since he knows that an organization is economically much #

stxongé% than an individual. Since thé first adoption of
liability of juristic persons fo: their workers-theie has been

ﬁOﬂonbc&sivq and exhaustiye court ptéctiqe about the question

6{ the meaning of the stipulation "during the work and in

o

- - - e e e S Lo - ~ R § e e omnmmm———
-% - L3
© . - -
R ~z
[ PR - R T PO (- -



0 “ “ \ o
. connection with it". Following practice until the present time, -
- i an onmissioniof a conthller to inform a pilot about §lippery !
runway that causes partial destruction of an aircraft, would

involve the liability of his ‘organization and consequently of
/ the state. By céﬁpﬁrison, cau ing injcries to another controller'

in the offlce because of fighting would involve the 11ab111ty

) exclusively of involved persgn. A\

o ©° L
’ )

The fact that an organization is under an objective liability

&
A for damage caused by its worker does not mean that it will be
Pl o

. automatically liable. Before the question of liability arises,

t

) T the performance of a worker has to be considered and decided !

upon. The worker's performance is incorporated in words "has .

&

been working in prescribed manner". As it can be seeh the yord
?fault"‘from article 154 paragraph 1 of the Law °‘on Obligations
1 was replacecbby prescribed manner . Obviously, a mining company
or an air carrier does nct have the same general rules, so éhat
) the fault or responsibility of its’ worker can be measured on the
x basis of its organization and its rules merely because.ghey ought
' to be compxled W1th Such documents are at least so spec1fic
2 - that they can not be compared with others. Be51des that they are
- ' in the bndhdest sense ingredients of the activity of a juristic
4 . person and they d&termine it. Howeyer, neither the law. nor ihe

. , , - o
and answered the question whether the rules and regulations had .

' > doctrine or judicial practice have not taken the position yet

7) . 4to be made in‘Written form or did the words prascrlbed manner”
include Operatio:al inatmctims _too? '
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That means that an organization can be exculpéted when it

proves that its worker was working in prescribed manner which means

¥

according its instructions when the damage aroused. Although, it seems

logical, at least two questions arise from this. Firstly, is it possible, that

an arganizdtionis responsible even though the worker is not?
The answer is positive for it %ould héppen that a worker has not
the ability for the proper performance of a certain job or duty,
which absﬁlutely cah hot be his fault. Secondly, what is the

B

’ " | e r o . "
determining Factor for the necessary or prescribed manner?

’ Ver,y"/often workers operate‘properly but the equipment or machine
is obsolete’ and by virtue of this obsolence there is certain D
level of probability that damage can be caused at a certain time-
The author's opinion is that in interpreting the phrase "pre-
scribed manner", a broadlapproach should be used. 'Consequently
not only internal regulations but also ‘the genefal principles

of a profeési&n should be taken into account. In addition, we
often witnesso various complaints that equipment for air traffic
control in some countries is not adequate for modern needs.

This is not the consequence of :che lack of Qroper devices but

due to budgetary limitations. Which course will be selected

by courts in the future is impossible to predict.

Finally, it can be concluded that the liability of legal persons
is not vicarious; it is specific and original in spite the fact
the injured l;erson. pursuant the second paragraph, can choose

among the juristic person and its worker when submitting a suit.

!
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The third paragraph that regulates noncollision of provisions
igcluded Tn article 170 with. provisions on dangerous things
or activities opens a particular question i.e. about the ;ature
of air tﬁaffic controlsactivity. Is it the activity fraught
with greater‘danger or .not? Striétly, from technical point of
view the answer would)be in favor of subjective liability. By
v?rtue of the. various|dgvices and equipment used in air traffic
se;vices they do .not represent any particular danger to any-
body. The activity allone also could not:be declared to be .
. dan%grous since it islonly advisory to aircraft in the air or
©on the ground. There is a myriad of similar reasons. But,- .
whenever some;ﬁe starts talking about air traffic as a whole,
the way of thinking tends to follow a different pattern. It
ig _true, air traffic is the safest kind of traffic but when a .
Crash occurs it 'is usually catastrophic.‘ In most . |
air accidents air traffic services are in some ;ay involved,
either they have contr;buted dlrectly or have not prevented it
in sg}te the fact that they have or should have been aware of
what was going to happen. Besides that, as long as the state-
menté abﬁut pilot-cont;oller team work are valid,  the cénclusipn
gbout the objective liability of organizations for-air traffic

services is justified. - ©

~

As was mentioned above, Arxticle 171 .extends the applicability

from the .Organizations of Associated Labbr to other juriégic

persons and persons who perform some kind of independent busined84

— a1

At this point the questionkemérges about the legal foundation of

i

*




" the state can sue its employee and seek the, reimbursement.

- high, for the bound person should not’be impoverlshed not to
o

ensure his minimal social protection.lz6 This may be the reason,

why the legislator preécrfbed a very ;hort limitation time.

P et e R

state liability for dahage caused by air traffic controllers.

In the previous chapter the organization of Yugoslav air
. \

traffic services was shortly described. On the top of that
Qrganization is the Federal Air Traffic Control Agency which is
also the headquarters of the whole Yugoslav organization which
is composed of area, terminal and airport control centers.

The establishment of the Federal Air Traffic Contrél Agency, a
description of its activities, its organizational structure

and other matters are stipulated in a specific act on state

administration.125 According to this law the Federal State

assumes the respon51b111ty for Federal organs, whereas Republics

and Autonomous Provinces are responsible for thﬁ*g,;ggggmtlve

i

organs. In court proceedings theé state is represented by the

v

Federal Public Attorney. s

.

The second paragraph of article 171 étipulates the right of

recourse:

"Whoever has compensated damage te the B
suffered person, which was caused by the
worker by intent or gross negligence, has
the right to request of the worker the
indemnification." )

This means that in case of premeditatioq or of gross negligence
The

probability of such litigation; especially a guccessful one,

]

is questionableL This is particularly true when the amount is

o
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It is only gix months after the amount has been effectively

7&i§“3nt. : : i

] - o . /'

Artic%es 170 and 171 stipulate the obligation of a juristic
persoﬁ’for the damage done by its worker or employee. This
liability arises only when legal right or interest of some

third person has been affeéted. There is no word about the
situation when it is an organ, organization or enterprise itself

k4 Al

that has suffered damage. Delition of it is logical since the
relations among workers‘are not obligation relations. They

are, gccording to° the Federal Constiﬁution, rights of workers
in associated labor.127 In light of the above provisions the
mutual relation between a worker and its organization can be

understood. Reciprocal relations are stipulated in the'Laﬁ on

Associated Labor and further in‘the Law on Labor Relations which

v \ , , . -
was adopted in every Republic and Autonomous Province. The

<
asic principle is

"the worker, who causes the damage to -the i
basic organization by intent or by gf ge .
negllgence has to compensate for it“

and\

*if the worker suffers the damage during
the work or in connection with it, he has
the right to'request the compensation from
the basic organization according to the
general prlncxgigs on liability for in-
demnification. :

It can be seen that the.basic crganizatxon, which is generic‘
term for aqsociation of workers, .can be held responsible for
every damage, whereas a worker will be responsible only for )

damage caused willfully or.by gross negﬁgéncs. . At the moment,

2
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wheg the accident oyer Zagreb occurred the liability or organs,

organizations, enterprises and other juridical persons was

-
-

regulated at thas/tlme by the valid Law on Labor Relations,

The prov191ons .of article 97 of that law impose responsibility

0
upon the state 4; the new 1aw.13
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Q?APTER 4 ‘ /

LIABILITIES FOR AIR TRAFFIC SERVICES IN'THE“LAW OF /
FEDERAL REPUBLIC OF GERMANY /

Tﬁg‘fact that the great majority of passengers who los
their lives in the icCident over Zagreb, were German

citizens, is one of principal reasons for selecting heirw
law. In addition several German life and health in urance

companies have brought suits against the Yugoslav stape

together with some companies réqﬁeéting relmbursement of
amounts that had been paid out to relatives of deceased per-
sons. From this viewpoint'it is worthwhile to examine the
d;meséic law of the dffected people. Finally, Germany is
among the most advanced states, at least.in Europe, in air
traffic particularly in terms of volume of dgmesticganﬁ inter-
national air transport with generally sophlstlcated equipment,

elaborate organization, and skilled people in air trafflc

services.

This analysis will, similarly to previous chapter, be diyided

in three parts: ' Y
{ N . . <

- penal*liabil;ty,
- civil liability, and -
- state liability. l g

Nl .

-
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4.1. Penal Liability ' . ’ .
g

M
Crlmxnal legislation was first adopted ag early as 1532 when

W

The Caroline

Constltutlo Criminalis’ Oarollna was enacted
]

as it is popularly known Las established two vital principles

(a) only persons acting with intent were culpable, and
o ’

(b) judges in criminal matters can only act in accordance with

e

the enacted law.
These principles remained the keystone of German criminal law"’

for over three centuries notwithstanding the fragmented nature

of Germany prior to the establishment of the Reich. Upon the

foundation of the Reich in 1871 the Carolina was superseded '{
N —

Major deviation of criminal law

ot )

by the German Criminal Code.

7

‘began in 1933 when:

: h "The National Socialist seized on German law, .
! as the best vehicle for conveying and putting ;
‘ - into practice their political ideology. So

mény new concepts and basic alternations were
: introduced. into the Criminal Code that German
criminal law became §T their hands a veritable
charter of cruelty, )

«

After the end of second World War the criminal legislation re-

-

mained valid unless it has been expressly annulled or amended,

its object no longer existed or it was based on Nazi ideology.

The last major reform was compreted in 1975 when a renewed .

Criminal Code ‘was adopted ' . | : .

-

%

Des 1tq the fact that Germany 1s federal state, there is no:

dis ributLOn of legislative power between - the federal state

and the Lander According to the Introductory Act to Criminal



s

Code the Lander can regulate only questions that are not

& ’ )
completely regulated by federal law. Moreover, it can be o
presumed that the Lander do not touch. this branch of the law.l?z

-

Like other systems the German penal legislation rests on two

maxims which are nullum crimen sine lege and nulla poena

sine lege. First maxim means that only law can answer the

.

question whether an act is criminal or not and that a certain
act must be outlawed in the law at the time when it is.committed,

otherwise an actor can not be found liable. .-The same is true

s

for second maxim with the addition that a punishment can be

assessed only within statutory limits and according statutory

W -

provisions.

The present code, in contrast to its predecessor recognizes

-~

only two kinds of criminal acts:
. N

- felonies, and. N

- mis demeanours ‘

, There are differences between both in respect of the weight -
) PRl

of violation and the consequenc¢es and, ac¢ordingly, there is a
differentiation of pxm:h’»l'unent.133 ;

.

£ .
4.1.1. Elements of Criminal Act

4

German criminal law recognizes three fundamental elements of

a crimina;l act: -
- ‘factual state,
-—"runlawfulness, and

- guilt
Pactual state is an abstract description of the essential
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élements of a criminal act which is punishable.134 The
establishment of factual state is not in itself suffi;ient for
someone to be guilty, In fact, it defines the determining ele-
ments but these elements when they are ingré&ienéé of an

action, must violate a legally protected right or interest.
Since, there is a distinction made between.offences which’ are
crimes merely because'thy show the will to act unléwfully, and
as such are Egélgg_criminal, and.crimes the consequences of which
render them criminal. Factual state-is important for establishing
causality and whether the result is unlawful or not. A criminal
act is described as an unlawful act provided for in the law

for thch an actor is guilty, Penal science has elaborated

the performance of criminal aét dividing it into commissions or
omissions, which areatwo forms o} behaviour and performance.
commission, the acti;e form of an action, can be done:

(a) with knowledge of the unlawfulness of the deed and its
consequences and with an intention to produce the result, and
(b) with knowledge of the unlawfulness of the deed but without
an explicit intention to produce the result.

Omission is a failure to act in circumStances in which it is

unlawful to do so, but which does not necessarily involve a

T 135

consciousness of the consequences of the omission. According

v to the theory of performance, the commiésion of a criminal §eed
with prior knswledgg and intention to cause the<ponseéuence and
‘an omission ‘with consciousness of possible consequence are
fundamental types of intent. Whereas, the unknown or unintended

-

result of‘commission andlunconsciousnesa of possible consequences

of an omission can be related to.the concept of the negligent
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.performance of criminal act. Under German law, like under its

Yugdslaw} counterpart, negligent performance in punishable only

when explicitly provided for in the law.

@
P

* It is also part of the theory of performance that the ‘description

Gy P
R4 of factual state does not include the unlawfulness, but, it merel)

¢ ae ., 136 ‘ o as
indicates it. The conceptual understanding of unlaw-

fulness dges not only include the objective fact that something

is against the law but includes also the subjective attitude of

+ @& person who has‘\committed a crime.l37 It can Rappen that an

- ‘ act which presupposes or includes unlawfulness-will not be N

considered unlawful becausé there exists a decisive element

u/;hich justified such an action or even the particular act is ‘
s & * B

‘ ‘ rendered lawful' By another.branch of law. Finally, it has to be

7 .
-noted that there is no difference between tne notion of 'unlawfullness.

- ~ ' in civil and penal law. For example, what is lawful\gccordlng

to provisions of civil law can not.bequde an unlawful matter

\ in penal law, 138 . -

: \ ‘f 4.13 8 Guilt

Sy
w0y

<
* T

o / Gullt is the central point in the system of penah law. It
answets the questxon whether someone can .be blamed for committing k\

a particular deeé or not. Concrete guilt discloses the sub-
o\ ' ‘ 5ective attitute towards the prohibition or the obligation-
- . provided for in the codg.x There is no exception; guilt mustﬁ'
(ij o, be present in either thancoumission>or om;bsian and is in two
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forms, intent or negligence.139, Thg; intent always comprises
- knowledge about a consequence: a distinction is made only

bef:ween direct will to cause the forbidden conse\;{ance agd

' eventual will or consent to the forbidden consequence occurring.

o

Sentences like "you should have known that your act was unlaw-

R A )
}f\ . ful and you could have dorne it aitferently " explain the

connotation of negllgence in German law. Jixaicial practice f

has enlarged the concept of negligence on: pef‘sonal capablhty f

to knowq.ng and understanding what someone is supposed to do.

.

I

In addition, there exists an aggravated ;level o’f{cons.c{ious and
unconscious negligence. An illustration of this is when a

b .
perpetrator has done a deed recklessly. The question of guilt
has always been assessed exclusively by subjeétive' and concrete
criteria, in which only the personality and the capability:of
accused person are weighed. It should also be mentioned that

for intentional crimes af least eventual intent suffices unless

direct intent is explicitly provided for in the offence.

. 4.1.3, Situations Excluding Guilt or Mitigating Punishment

\

= .~ There exist se»vgral defences that excuse a perpetrator frpm
/' © conviction in spite of the fact that he has actually committed
Vo

an act which, would otherwise beO a criminal offence. Among
¢

these are following provided in the law: -
, - self—defenée, R .
', /{V - necesait'yffaxgd »

- consent by tha injured party.

L~
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. The self~-defence is deffned as, every actiin which is oriented

1

¢
©
A

towards the prevention of present and unla ful attack. x40

There is no d:ustlnctlcm made between whether thﬁ‘ attack is :

threat'ém.ng\l the accused person. However the attack ahd act

of self- defgnce must be sxmultaneous. Self defence presuppoaes
that thi at&ack or threat are authored by human action. .Ex-’ ¢

cessive self defence is punishable unless is done in the state

of consternation, fear or fright: 141

- s
- . - .

The necessity can be a justificat‘ion for an act and conseﬁuentl‘y
for the ambl}ralence of pum.shment when the act is\d.one in an
emergencya the defence of DGCGSSlty may only successfully be

s‘
pleaded 1f the danger threatenmg the accused or his relatives

is an 1mmed1ate one'and this was cnly possible way for him to act.l“z

2

Legal theory suggests various: sxtuations on the basis of con-

flJ.cts \of rights and interests, where a balqncen,betweqn é&fcnc!ing

Q
¥ : !

and threatening force is necessary and also wl;en the ncrilieﬁe

of some'right or interest is inevxtably ﬁecessery( for pre-’
setvaucn of another higher or more importanﬁ om.l‘3 It is J(:ot
difficult to imagine a controller invokinvg I:hn dnfcnce of
necessity. In air tgaffic, /ﬂiere can ‘occur unfoumn or

unexpected situations whére coutrollor mg_m umuul 6%

_even illegal msasures in order to ensure _avoidance of eol{iston

of aircraft. He cln commit an offence by endangering safety

but with thcu-n acu.on can escape a ntg-uz-eouulou which
1:. obviomly. unCh nore vcctby than the comfort o! m:
or soms less important 1initation. Gpmunr u-q Fscognites
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C ’ the exclusion of this defence in the case where a person has I
' created the danger himself or where he has voluntarily exposed

~ . . LI
3
T

- himself to the danger. Consent by the injured party is a

< further 'ground for exemption from punishment. The law stipuiates:
that a ”;'Jerson who inflicts a bodily injury with the consent of .

the ifijured person does not commit an unlawful act unless it

145

P R is against basic morals. Although the content of this

provision refers to the bodily injury, leygal science has ex- }

‘tended it to other situation with consequence that the rule has

.general applfcation. 146

ad

In addition to circumstances described above some other laws
Y ~ -

may’ havé“"\‘p'rtrvisibns which can’enable an offender to esc:ape \

'pun:'Eshme nt. 147

o ~

: ~ In the whole context of penal law, as illustrated above, there

are ‘'some circumstances in which guilt is excluded. The First

©o

. . is the hugstion whether a perpetrator has the capacity to under-
\\\ . - » %

stand that what he is doing 'is wx:ong.l48 VQ minimum level of :

- - ,mental and more_lldmatﬁrity is required. Normally a person over

§
[}
3
4

the age of 14 will be considered mature unless any of the

.
1

. _exglicitly"provided 'Icircumétances are _n.ot-’ ‘fulfilled. Accordi/ng'ly;‘

LN . ' - . o ;

;- - the law contains various protective measures in order to ensure,

#
5

the juvenile aged between 14 and 18 adequate treatment in the

Ry

- trial before special court. The maturity must be proven in ,
> 1 N “‘ ‘4 e v N 1 ‘» ) A - Il[.
( ) , each case. ‘P‘ersons, who have mental disturbances, or are

i - i B > . .
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feeblé-minded "lack mental or moral mat‘urity‘;;49'i Loss of

~
N

capacity can be permanent or temporary where it is possible
@ . . y ..
that a person commits a crime during a so called luc¢idum

\ * - [ 3 ! /' -
intervalum. Further the law contains provision for reduced

50

capac:i.tyl whi‘éh has to be determined exactly prier deciding

\

about guilt and it has also to be taken into acéount when -+
e N

v, .- . - X ; N
sentencing a perpetrator. However,.a person who has caused

himself to be. ip state of irresponsibility and has known about
. i

probabflity that he could commit a crime, would not be ‘con-

8idered “irresponsible 15t ' N

» . , o )
A major reform of penal law in 19{05 solved the question of the -
error and its role in legislative and judi_ciai éractice; The

-error usually has two forms, legal and factual, and is the sub-

~ject matter of two articles.

Article 16 contains provisions about factual error.1?? rThe

-

first sentence of the article is based on the presupposition

that a perpetrator does not.have any knowledge of the circum-

—

st@nces which are i'ngredients/,of by the statute prescribed the
fattual state, and therefo(re"‘-excludés the pdssibility of in~
tentional performance;%being i‘nvoked under’ this defence. But
h‘e* can _still be p‘un‘ished’ 'for’-negligencg. The second sentence
allowé\g milder per/\alty t;: be imposed in the case where a
perpetrat?:r haé 'a/n/ exrroneous aSSumﬁtion about t:he factual
glements wh,ich ‘are part of a less severe statutory p‘i:ovision

4

ané“t,:he perpetr tor may be punished for intentiponal commission

z
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only in accordance with the less severe provision. Neither o ;

-

the above prOVJ.SlOI’lS exclude guilt but only provide the

possibility of pleading mitigating circumstances. The practical

value of the Article 16 seems to be small for it regulates

~

v o ro———

intentional- acts only.

The next Article regulates error about the prohibition of an

act. It reads as follows:

"The perpetrator, who in coimmitting the act
erroneously assumes that he is not acting

wrongfully, acts without guilt if he could
not avoid this error. If he can be blamed

S for the error, the punishment may be mitigated \
b in accordance with the article 49, para- .
- graph 1."

‘ ~ The key words ip_the above provision are "erroneously assumes

| ‘ . that he is not acting wrc;ngfﬁlly." The questi;:m is, .whether
the erroneous assumpt:.on is limited or nét. Theoretically,
there is no 11m1tat10n in terms of statutory prov1sz.ons or

& judicial pract:.ce.153 When someone has no knowledge of the

unlawfulness of his act, he will be acquitted, but as soon as it
rcan be proved that he has séme slight knowledge he will be *helid |
'guilty«.154 Nevertheles/s,"in» such a case the last sentence of : J
the ‘article is applicable and the punishment can be mitigated. :
f’l‘he prov:.sions of article 17 seem to be a useful aid for an o
‘a‘ccusegdécontroller._ At l;is work, mlstakes can occur so eas:.ly
- L © and {!iﬁf'expectedly, that a reactipn which object:.vely is in-
appropriate and acforgpanied by\bad copsequencés‘may still be

S

1 () BN ‘ | justifiable. - o .
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The article whi\h follows can 1so be. 1mportant for con-

troller. Contrafy to preceed ng, Artlcle 18 egulates the

assessment of the person whoge act has caused| severe ‘con-

\sequences. In this 1n§tance, a higher punishment can be im-

posed even when the act\\s done only w1th neg 1gently per-

155 This prov1sxon is important in the light of

-

-formance.

criminal offences against the safety of air traffic which will

be discussed next.

4.;.4. Penal Responsibility of Air\Traffic Controller

ir traffic
156

Criminal offences which reldte to the: are the

subjecsﬁ of Artlcles 315, 315a and 3l6c Whereas, Articles

v
I

315 and 315a are only slightly modlfled ersions of the former
(

law, Article 316c has been adopted recently presuma'ly in oonf

sequence of the obligations imposed upon states by \three con-

: ventione regulating'offences'and'certain other ectsiagainst
safety of aircraft. 157
/

- . L3 !
. In a case similar‘to the one in Yugoslav1a, e German con-

’ troller dan bé held respon51b1e on a ba51s of| the paragraph 2.

-

Artuﬂe 315a entitled Cau51ng Perll to Ra11 Ship,

-~

or Air Traffic which provides as follows:

1

(1)0Wi£h the imprisonment up to fiye yearsior ith affine shall

be punished anybody who

- 1. operates a rail or monorail vehicle), ship or




- Obviously, this provision|would not have been written if the -

: . - 92 = ‘ ‘
./ - R

beverages or other intoxicants or as a result, of

mental or physical impairment he is not in condition ;

N
e ¢ e o n

. to operate the vehicle safely, or . . ) ] .
2. as an operator of such vehicle or person otherwise _ :
Ed * .‘ 2

responsible for safety, violates legal provisions

relatinénto-the ségety of rail, mdnorail, ship or

air trafific by conduct grossly in breach of duty,
L.} \ ) Ll
and thereby imperils life or limb or another or

g e st

" another's valuable

Controllers are persohs-who are "otherwise responsible for

Nt e e ©

safety" and the above-provijsion can be applied upon them. ’K/

hbggover; they are engaged /in the particular state agency whic

’

g

e Do o

has as iEs primary objecti e.the Flugs;cherung (safety of flights):
The words "by conduct grossly in.greach of duty" describe the
level of consciousness' and of the desire of a doer to give rise -

to dénger, injury o£ dam ge and can be considered t6~b§ equal

to ixitent.ls8 The cor ectness of this opinion is implicitly

confirmed by the law itself which in paragraph 3 reads as follows:

L
"Anybody who Hn the cases spec1f1ed in the
first paragraph: )
1) negligentl causes ‘or .
2) * negligently performs and negllgently
causes the |danger,
shall be punished by .imprisonment for a
time of up to two years or a fine.” |, , . \,

A e e e e e

s . :
intention of the legislator in the first paragraph had not been
to regulate intentionally committed acts.: At this point one -

more matter should be mentioned. It is firmly established
i L ' - , R

i
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-contalned 2385 artlcleé.

. much in common.

_conviction of German,doctrine that the violation of duty can

159

only relate to legai regulations. ThlS means.that they

must be made ln proper form to have the naturepéf-leglslatlve

u
s . = 4
’,

documents.

4.2. Civil Liability

T i
Germany, is one among several European states which adopted a

o

comprehen51ve ClVll Code as early as the very beglnnlng of the

20th century. Slnce its adoptmpn 1t has been undergoing a

large number of changes and,. the ' text valld on January
160

1, - 1977
'The Law on Obllgatlons, | at .
determines the 1egal‘poe;tion of a controller fromjoo;:t of view
of civil liability,,is_tne subject matter of the secodd book.

In order to have the idea about the construction of civii law

in Germany, it has to be noted that despite tne comprehenéivenes§
of the code, there exist special statutes like for eéemple
C%Fmerciel Code or the Act on Air Navigation which dovern )
perticular branch of law. However, if some questions ar‘\eanotﬂli

' regplated in special statutes the general rules of Civil Code

-

apply. The Code beglns thh a general part contalnlng general

principféi which have to be applied in every legal sxtuatzon
regardless whetler it ié regulated in later parts:of Civil

<]
Code or in other legislation. The Law on Obligations, which is

the second pant of the code, is based on the principle that

all obllgatlons, either contractual or noncontractual have

i

Therefore, the second book begins with a

7

- —
~
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general part again, although-it does not bear such a title.161

M
! v - A .k
g

| After general ruleé,/gg provisions for-various obligation re-
lations begiLning‘with‘rules about sale and finishing with =

delictual ob igations. The interest of this paper will, be
orfented‘towards following: v
! co L

- delict in general,

- % solute liability, and R o . . iy
responsibility of and for officialst®? / |

| T
.However, some provisions from gqural part will be mentioned
vy )

for they are necessary for presentation of the whole picture.

~

Provisions which are relevant for"this paper are collected in
the Title number 25 Nop—Allowed Acts (Unerlaubte Handlungen) .
‘Since this does ﬁot haye any proper meahing in English legal

language, .the terhs delict or delictual obligation will be used.

4.2.1. .Delictualeiability

German rules on dellicts are based upon three presuppositions

which are set‘out ih articles 823 and 826. The first paragraph

4
of artlcle 823 reads as follows. \\\
"A person, who w1llfully or negllgently, and
unlawfullﬁ injured the .life, body, health,
freedom, property or any other right of another
is bound to compensate him for any_ damage -
" arising, tHerefrom.“ -
The second paragraph'of article 823 of Civil Code‘regulates

L A > .
" liability in cases, where injury has been caused by infringement *

of a statutory provision intended to protect other personms.

L
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. damages.

~ can result from an intentional or negligent action.
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The.law-further prdvi?es:that, even in the case where the Tt
; .ol . ‘
statutory provision can be infringed without fault, the

1 ! H N
obligation to compensate arises only when some fault can be

1 - ’
| , . A

mputed.16 ‘It is plain that certain, situations may. arise °.

* ] IS . . - 1 -
in air traffic control‘whichvcould involve violations of -

!

statutory provisions iﬁtended to protect other persons,

| .

Third form of delictuaﬁ liability arises,wheh someone inten-

, L . -
‘tionally causes damage to another in a manner contra ‘bonos
i

164

mores . This provisien confers on the cburts the power to

. apply general ‘principles of morality and decency wherever some

acts have obviously infringed them.165

-

- ) ; T - ‘
- An act of a person can be\gpnéldered as Qelictual provided that

/

= . ~
-

it ‘has caused an injury which has affected material or non-
material rights of other person., Accordingly, there is no
doubt agbut protection of absolute rights\fgainst-injury or
damage and about exclusion of contractual obllgatlons and

A dellctual action can be performed by an act of
commission or omission with further theoretical reasoning that
an omission can only occur when a person is bound by some duty
and infringes it by nonperformance”}66”

e

T

. Fault is a firmly esgablfgied,ﬁr;nciple of liability and it

According
to German legal science an intent is expressed with words
"know" and "want" which means that a damage-feasor has known

—
and foreseen the unlawful consequence, yet there can be a

v

I}




() g difference in the strerigth-of will.  The question whether

eventual form is sufficient for flault.

i

- LA

The second sentence in article 276 of Civil Code defines

negllgent act as the lack of ordindry ‘care and the=jurlsprudence
elaborates it maklng further distinction between conscious and . ?

unconscious mind.‘ In hddition it iS»divided into three grages: h.
'~ slight negligenée, oo

- gross negligence, an&

. / ’ S - “
(’) - - slightest negligence. ~\\\ T . . o

Theﬁe grades are exprgssions for levels of carelessness which-

f ¢

are’weighed'objectively only; therefore, the law speaks about C

ordinary care and not about- reasonable care.lgg\\\

’ <

i \ N N \
v Whether someone can be blamed for a delict or not‘é pends 1n

bt " every caee on his capac1ty to understand and regulate is be-

haylour. Person who does not have this capacity cannot b

> o\ at fault. 2 clear connection between fault and capacity is

a@e in article 276 which refers to artlcles 827 and 828. \\\' .

* [

two_articles deal with responsmblllty, lmpalred res- g R

Thes
‘ponsibility and the responsibility of yoé@hs and deaf-mutes

ively., hrticle‘276 also provides that! they are appiicable 8

\
Wheh‘fault\is being considered. MoreOVer, artlcles 827 and 828

' respec

4
!
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are applacable to every obllgatlon relatlon unless the Code

itself or other statute contalns a\dlfferent stlpulatlon.
Obylously, a person cannot be charged'for a deed, if he has
dgne it while ‘being unconscious, mentally i1 or disturbed .\
except in case where he unlawfully and negllgently caused
hlmself to be in such state. A Juvenlle aged between seven

A

and eighteen'is not responsible if he has not been aware of
' 169

At

rjsponsibility. The samelis'true’for a deaf-mute.

. A causal relation betwéen d8ITc¢tual ‘action and the injury or

, ¢ . L
damage is absolutely necessary for the establishment,%ff

liability. It séems, however, that there are as many approaches
[] : ’

~

te the matter as there are laws. German legal theory has
@-

developed the so called doctrlne of adequacy of cau7at10n.

\

: Under thls for somethlng to be the cause of certain consequence,

' \
it is not necessary to be‘a direct relatlonehlp in strict sense
‘ \
because the relationship need only be ade@uéte. Such a theory
is partichla;ly,applicable when two or more ‘causes or con-,

»

sequences respectxvely are to be analyzed and rlgh(‘one to be

\
170 This distinctdon is pertlnent whenever air traffic

4

chosen,
controller is 1nvolved¢1n an accident and it was necessary te
establish the,ﬁroper‘cguse qﬁ-aeeidene. of co@rse,‘lack of
causalitg‘would'be the first and tﬁe main defenee of every

participant in an accident. ' "

-
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4,2.2. " Defences in the System of Delictual Liability
//‘ s . 3 .
Besides lack of causélity a defendant can use several other '/

/stgtutory defences: !
- contributory fault of the injured party,
- self-defence, | . )

- state pf distress, and '

+ - .
j 3

- consent of the injured person. -,

)

,All defences are used by a defe%dﬁnt, when the factual state,

~

injury of other person, unlawfuiness, caudsal’ relation, and
1liability is in process of being established. Some defences

are oriented towards justification of the deed assexrting that
A L :

. it is lawful or that there are no signs of guilt. From the

v

point of view of an air traffic controller the important defences’

are contributory fault and self-help. First point about
1

N

contributory fault is that its existence depends upon the facts

of each case and that, when it is’poéﬁible to invoke it, the

N

conduct of the plaintiff must be weighed as to the same degree

~as that of the defendant.; Therefore, the law included only

gengraf“conditions under which contributory fault can be found

\

when: ‘ s

-~ an act on the part of the injured person has contributed to
"\ causing the damage ’
- an omission has been made to warn the defendant of a danger

3

of serious injury, which, the defendant neithey knew nor ought

to have known, provided that such injury, notwithstanding the

u

'

3 .
M -
\
. .
v

et e
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rule of adequate causatlon, ‘renders the defendant liable

- the plalntlff has omitted to avert or m1t1gate the 1n3uryrl7l‘

; All three possibilities can easily' be imagined in work of a

~controller. They can range from inpreci e flying to failure .,

"to report or to taking iniproper prq’cedures after the damage ' . "

has occurred. Despite the fact that the rule speaks about

fault, it is widely recognized that it is applicable also —

in cases when performance or behaviour of injutred person (the

172 :

pléintiff) contributed the damage. \ When there is sufficient

evidence of contrlbutory fault on the part of the plaintiff
] /~— e i +*

'l_t’:he burden of proof shifts to him to show that he was not gu11ty/

7

of contributory fault. . ‘ . Y

!

Acts which would otherwise be unlawful can be justified whe

they are done in state of self-defence. Self-defence is/ the

effort of a person to protect himself or other persons or
property‘ from imminent danger stemming from anothex/person or

y

( : . /
object. In the case when the source of the da}mger is man the

law..speaks about a self-defence and in the oéxer case, about a

173, E:Lther k:l}:és of self help have ‘

/

. in common a llmltatlon on the strengt}x of the measures used for _

state of distress or need.

protectlon and diversion of danger/ In principle any use of

defence is covered by ertlcle 228 of Civil Code which frees*

/

from guilt if he.'brings about’ damage when trying to- divert

imminent danger. However, the law 'imposes ‘the obligation that

- the measures taken for protection should not use more for e

than necessary. But, self-help is. not Justlf:x.able if the con-

3 N
- P -
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ditions which gave rise to need for measures of self-help were

174 -

caused’ by the person invoking the defence. When someone

wants to austlfy his act he must prove that e did it as a

e law.

form of self-help and that it was a form recognlzed by

However, a msconceptlon about the scope of the defénce does -

175

not exculpate. The Taw also contains a supplemental pro-

property of others or to damage it in order to exercise the

<

right of self-help. Notwithstanding the!justificatiou any

176

damage caused has -to be compensated It is submltted that

an air traffic controller could successfully invoke thls defence

-

when in the presence of imminent danger he takes’ necessary
measures\ to avert thus eausing damage but- the damage is sub-—-
stanti'ally less than what would have happened if he had not
taken these meesures. An illustration of\the'circumstances

ri\n‘which this ﬁrinciple could be applicable is a mid-é\ir-

collision.

4

B L Tt I

1
i

As mentioned above when discussing delictual liabilitf that the

defendant has the buzden of showmg that he was not respons;ble,

0

the burden 11es on the plamtlff to prove not only causality

»

damages are concerned, German law recognizes actual damage

present and future income. Similar to other European countries

and unlike the common law system, German law provides for

.
I
’

O - - restitwio ad integrum as first form of recovery. In Xy

\Vvision that provides for the right of the defendant to use the 3

)
and damage but also the quantum of damages. As far as kinds of i

which is the reduction in already existing value and loss of .
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3

.addition German rules are stricter in favour of restitution, *

“ e my e - JE Oy

v

[N

than in many other countries in Europe. Compensation . is
Y ' : : N

strictly a{secondary‘form of recovery and ﬁsfsubjecf'to precise

-

§

: provisione.l77

has to be gompensated,178

Py b

compensation in money is required,179

when restitution is impossible or insufficient,

It can be demanded only 'in the following cases:

<« = when the injury of the person or the damage of the thing

1

. when a person has been required to make restitution in given

a

: period of time and has beén warned that upon failure to do so

+

~

N

when restftupion would require disproportionafe expenditure

on the part of the defendant . 180

-
N

In accordande with these principles Article 253 étipulatee

" that oompehsation in‘money for personal injury-is possible only
Y -~ - et
'in cases specified by the law. Such'a case is compensation for
. o e s
/pain and suffering which i's not pecuniary damage and if it were

181

-.Jnot exempted from general rule it could not be compensated.
Y ' . ’ ) ‘
'"4.2,3. Objective Liability
r/’ - - e .

In German C1v11 Code, there 1s no general provision about ob-

\ s

Jectxve llablllty,- The Code only includes some prov151ons

2

regulatlng speclflc case% and these caant be applied to axr

182.

transport. The scope of objective llablllty ranges ‘from’

the llablllty ‘with the defences as force majepre, act of thlrd

-

b f 3

-

person,’conprlbut on of thellnjured person and the proye of all

:

»
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to the-véry strict form with only one defence or without a

fdefencé/at all. Thus it can be said that German law recognlzes

objecéave llablllty with different systemsof defences whlch
vary/fromfstatute to statute.183

’

'Howéver at very early stage liability for risks became part

1

of ‘aviation law when the fir&t law was enacted in 1922. This

“law imposed‘upon the owner the operator or person for the time
being~1n'charge of the aircraft absolute liability for damage caused by the
~operation of the aircraft, for they no defences whatsoever,

.Undexr the influence of the War aw Conventlon changes were made

which are still part of present

., 1

mulgated in 1968.M It”tmpbseé Strl
-c‘-l -

certain defences and exp11c$tly disti grlshe; between liability

ir Trafflc Act that was pro-

185

liability but maintains

1mposed for damage caused to. persons and things which are not

ed and for damage caused to persons and things on board
’ 186 '

an airgraft.

The liability for damage caused to persons and things on the
ground is-absolute and gives the injured .person the possibility

to recover the damage in the'ﬁhole. It seems that it is based

“

upon the idea that persons on the gxound should not bear any risk

for eventual damage.

kY

,?ovbaiance theﬂfavorable;ggijtlon of the |
injnred pefson, whith' is favorable only from legal viewpéint,

l the leglslatlon 11mits the 11ab111ty of the aircraft to 135. 000

-dNevertheless, the law imposed upon
. {

holder of an aircraft the obllgatlon to insure agalnst the
—..‘3'
CA S . - .

German Marks peﬁ person.187
an

V

ey
.
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ascrlbed to the plaintiff hlmself or to.a third person.

-

llablllty for amounts specified in the law that are related to

the mexxmum weight of arrcraft.187 The law also give the

. operator of an'airgraft the defence of contributory fault.

This defence seems to have little value for it is very difficult
to imagine how“could a pdeéessor of .property contribute to the
damage. The only possibility is failure on the plaintiff's part

to mitigate the damage or to prevent its enhancement.188

The liability towards persons and things which is based upon
the contract of carriage binds the carrier to compensate death

or personal injury and loes of thinge which are carried by air-
craft.lsg In addition to the contributory:fault of an injured
perso?‘i_firrier;gii—ggg“gggsibilityfto”@fEEE’JEH;;/;;#;;;/;;;;;/ﬂ’
eilfrecessary measures to avert the damage or that it has been

imposéible for him to take them. The burden of proof 11es upon

the carrier so that he must prove very hlgh level of care and

professlonal work.lgo In practice this means that the carrier is

often 'unable to exculpate himself unless the respons:.bllltyzn be

ere
again the law introduces the llmltatloanf highest amounts of

damages which can be awarded inlsingle case for different kinds

T

of damages. For example, the 11m1€ for death -is 67. 500 D.M.

which is exactly one half of the iimit provided for_death

) ‘5 19
occurred on the ground. 1 However the carrier cannot avall

@

himself to the above llmlts in case that the damhge has been

caused by " intent or gross,negllgenceu ~-The carrier is

1 - Ll

-

8]
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\
X () ) obliged to carry ccﬁbulsory insurance in order to be able
. ’ : \
to pay out all probable damages, although the miniwum amount is

-

-/ \
only 35.000 DM. Yet this amount shall be paid' out i? any case

whether the carrier is liable or not since the law provides for

that the amount covers life or injury insurance too.192
] \ ‘¢

~ The above system of llablllty of an air carrier is appllcable
\ by

only in internal traffic for 1nternat10na1 flights and, any
] * subsequent damages regulated by the ‘Warsaw system . \ .
far as it is adopted in German legislation. In substance- ‘ \

this system is _the samé as it is for domestic flights though the

__-amouints are lower and depend upon %he rate of exchange for

—f 7 U.5. dollars.t93 - -

"4.2.4. Connection between Civil and.Penal Liability

In German law, the principle.of independence of criminal and civil
matters is accepted. It rests upon the reasoning that the
validity of legal acts can be recognized only within the same

branch cfhlaw. Crimiﬁal,and civil law, however, are not the,

,

same branches so that there does -not exist any’ legally relevant°

194

connectlon between them. There exists one exceptlon to- this

m& o rule, criminal courts have the authority to award compensation
' ' et I - ol n~*

- " in clainswinvblving propertf when the damage originates fh a-

crlmlnalfact. As matter of fact, courts do not very often . _° “

2 S

decide upon materlal damage, they direct claimant party to ci§¥l

e P;ocedure.{95 ) A . _ \
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4.3. Liability of States

s \

i

e e e i

\ comparing the favorable posxtlon of a private employer‘

acts of his servants with that of the state. Obv10usly both

position of the state. The situations differ frbm each other’

with respect to exculpation. For example, a priéaté emplo er

4

\
can exculpate himself in cases where the damage has been c
| i

by his employee if the employer '

'
\
1

"had exercised ordinary care in the selection
.0f the employee, and, where he has to supply
. appllances or implements or to superlntend .
ﬁ(w> - the work, has also exercised ordinary care as
, regards such supply or superintendence,‘or if
NPT . the damage would have arlsen notwithstanding
o s the exercise of such cafe 2
From the above it can. be concluded that employer's obligation is

not only selection but also education and instrﬁcticn of worker
197

who is entrusted certain work. It must also be admltted that
the burden of proof lles upon him, yet thlS is only a dlfflcult

4
liability, for the responsibility of state is absclute and rests

task in an otherwise easier p031tlon as compared to qute
. , .

en an essentially different hasis. Whenever the llablllty of

state ls‘pelng assessed two artlcles must be applxed,\flrstly ‘

ey

article 34 of Federal Constitution and article 839 of FlVll Code.
. , . |
It can be said that they fom a substantive whole. Article 34

) (;\ ﬂ . of Constitucion’provides

(33
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(‘) "If bn official during the performance of
- ) workiin the ofﬁlce entrusted to him violates
- - an official duty imposed upon him as against
a third party, responsibility rests in the. ° .
~ firs 1nstance upon the state or public
b corpogration in whose service the official is s .
employed. When the damage has been caused '
with intent or with gross negligence, the

r;ght\of indemnification is retained.

“judicial way must not be
for c&mpensatlon and for
1

Article 839 of CiVil Code so far as

Regularx
excluded for request
indemnification."

it is material reads as
[ 3

followq: s k
\

. ~ If an oEf1c1al wilfully or negll;;ﬁfiy\\ yd ~

) commlts\a breach of an official duty T~ //
owed byl|him to a third party, he shall. -~ )

- . : compensate the third party for any /4;/ ‘

: “ damage. rlsxng therefrom. If only . -
negllgeqce is imputable to thé official, /// .
he can be held liable only if the ‘ ’
injured party is unable to obtain
compensation elsewhere. - S i

- ;

e

|
B X

o s e
» 8

The duty |to make compensation does not o
arise if {the injyred party has wilfully '

or negligently omitted to obviate the- ro _
injury by| making use of a legal '

remedy.

e

e
Id
«

The firsq sentence of first paragraph of article 839 defines

\ . i

as the basis of the o;f1c1a1's liability negligence or .intent

prov1ded that the act‘ls a breach of an official duty. An b

[OOSR S-S

v official duty must be\imposed in writing and must be ‘part of the

rules of 'work. The setond sentence modified the position of

-

officials by requiring that when the’defendant has been guilty

— \ . .
only of negligence thé\injured person must first try to obtain

P
g \
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. of its servants while they are acting within)|the scope of their

Tt
Y

-

-

' fact the state is vicariously liable for th

w = s

compensation elsewhere before seeking it from tgg,offiEial.

—

Official's responsibility is-also excluded in cases wﬁere the V'

— /'.“‘

injured person has 1ntentlonally or negllgently refralned from %
- f

avertlng the damage by making use of an& existing lega1 ;Smedles.

Judn01al 1nterpretat10n of these articles has established that
these articles are the source of the liability of the ,
state inter alia, 1n the Abstract,\and that the state ‘ ey

is liable for the acts of its servants pr vided that these -

198 \ B

servants are personally llable. But the 1n3ury or damage

.must be brought when the‘servant is actlng W1thin the scope of

his official duties or in connection W1th these duties: In

¥

acts or omissions

-~

employement, the scope of their employment beling deflned by

- ®
their written dutles. Consequently if the acti or omission is
by .

vicariously liable for the servants.
. S

) -\
The text. of article 34 which uses words "work in \the office”

g
U5,
gt

entrusted to hlm" ‘and "offic1a1 dutf'could be“Sub'ect of dis~

putes. Jud1c1a1 practlce and legal science have the ‘meaning ,/

of these words developlng the prmncxple that prov1510ns of spec1f1c
statutes and other—regulatlons define what is an offlclal_duty

. ' - /
in a particular case. In regard to work entrusted to-the .\

official it is considered—that this is not a legal matter but
- —— // / )

factual one, provided that the distribution of work and duties

?




/ employee has exg_:eeld'éd\ the duty o

/

_ by the go$érnient of the

is'made within the activities of a étate/ﬁgg; or public
/ ~ 7 i . P
/cquoration. Befqre Ghe court, ths/,tate could argue that an

“that alleged duty has not

-

been prescr%ped or regulated A similar defence was- often used

.S.A. in cases of controller's neg-

llgv/? and was rép?piéd as often by American courts. The
provXsions of théiéonstitutional Law transfers original_res=- .

Bﬁ/;ibilityrffom the official to the state so that it becomes

fr

irstly responsible. A legal construction of this kind leads

to the conclusion that the state's liability is still a vicarious
199 - ‘

and not original one.

-

i I - - -
Third sentence of Article 34 empowers the state to seek indem-
fJ.f:.catJ.On from the employee if he has' caused the injury 1n-
\

[ \
’ tlonally or by gross negllgence. This provxsion seems to \\;
/N

be*a mere declaration than an effectlv% dev1ce in hands of state:

£
o~

agalnst its officials. Thls is part1 ularly true- for air traffic

:

the whole assocxatlon of

controllers cananhafford to pay them.200 f

where damages are so high that eve

state employees? 1In 1953 Western Germany adopted the Act on the

- Federal Agency for Air Navigation. A new.agency was establishe
f +

the main function of which is to watch over the safety of air

navigation. This includes the provision of air traffic-services*

k ’ .

T

~
o)

~.

#



and the construction and maintenance of navigational aids.

. given to the minister by p ovislon of,articie310 of the Act oh

foreign claimants.

” i
|

201

.This agency does not possess legal personallty, for 1t is sub- .

202

ordlnate to the Mlnister of Transport. ﬁoreover, employees

of the agency are declared state employees by an exp11c1t

statutory prov:.s:.on.2 3 \ ‘ N

-

— -

In the respect to the questlon of the official duty, the dutied-

of air trafflc controllers are prescrlbed by the Federal Minister

\
of Transport in the form of Varlous execut1Ve regulatlons and

1n;tructlons. Thls is one of \he most‘lmportant authorities .

————

the Federal Agency for Air aviéation. Paragraph two of the same
artlcle merits attentlon h re since it cOntalns a prov151on which
N

llmlts the authorlty of the\mlnlster and binds him to issue

‘ regulatlons whibQ\are in accordance w1th\hnnexes to the Chicago

Convention. Q\\sequently regulatlons which are not in line with
Annexesl;;yé\\ be approved by the Parliament. bne'can presume
that the Minister of Transpo}t must have compelling reasons
supported by strong«argﬁments when he proposes some regulation

'

which is different of international standards. g .

3

German law also makes the distinction between domestic and
A foreign claimant's suit cannot be enter-

tained unless his country, has enacted a Yaw under which it accepts

liability for suits in similar circumstances from German citizens °

and lt has off1c1ally informed the German Government of thls.zo4

—

~ Al i

7

.
.

7
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In these circumstances, the only possible way to recover is by
Esdlrect actlon against the off1c1al who has caused the damage.

far as the llablllty of air traffic controller is concerned

§
1
~

recovery remains a dead- letter because the damages arlslng from

LY

air accxdents are so great that even the assoc1atlon of controllers
cannot compensate them.z‘05 In the matter of state llablllty a

very recent and dECLSlve Judgment was rendered. The—Bundesgerl-
chtshof (Federal Supreme)Court) considered the legal position of

a forelgn company in the éase of Capitol International Airways

Inc., Smyria, Tennessee 37167, U $.5. vs. Bundesrepubllk
s,
-Deutschland in an appeal on the question of law. Put in the

nutshell, the questionfor the court ‘was whether the Agreement on

-

Frlendshlp, Trade and Ship Trafflc concluded on October 29, 1954

between the U.S.A. andathe FR of Germany publlshed in the

’

Bundesgesetzblatt {Federal Off1c1al'Gazette) was the proper .

manner to make public reciprocity or not. While the court held

Q

the view that the agreement between two states can not formally
replace reciprocity it simultaneously acceéted the right of the

claimant on the basis of factul equal treatment”which has to . AT
’ A . i,
be extended to citizens or legal persons of cne state in the / ;

$206 A shurt descrlptlon of thewcourt s opinion was-in the /

Frankfurter Zeltung (Frankfurt - Newspaper) on July “1,.1980. The

'1)

\1
relevant part of the commentary reads as follows-

"In the.case of the U.S. alrllne the hlgh '
judges determlned that the aetion of air
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(’ o traffic controller was ‘equivalent to )
expropriation acts in protected business. =

In their sense, the striking measures were
so closely connected to the’ performance of
so cdlled quasi policy functions that even
' " the work according to the regulation can”
’ be put on the same level as sovereignty’
® actlons . , '
. - \ :
™ Lo If the expropriation has not brought benefit
5 to anybody as in the present case should the C
o injured person actually direct his claim
= - against the officials who have brought about
e the damage by their unlawful acts. But, it
would not be equitable in terms of constitu-
tional protection of propertY;*declared
- N federal judges. The agency, in whose »
act1v1ty the unlawful action took place,
is liable already because of this. The
1 . Federal State can sue_the Association of
the Controllers for the costs since it has
already been held responsible by several
courts. In regard to this it is already ]
. bankrupt because of judgments which mounted -
to more than a million DM in connection with
) ‘ the same action in 1973; the Federal State
(: , ' will also here have the obligation to pay
- - - 'itself. (File No.: BGH III ZR - 131/77)"

v

Bearing in miné the fact that in German decision of thg ’
Buhdesgerichtshof have ?inding effect upon lower courts £his}
‘decision seems to open new possibilities for foreign carriers
\in ‘the field of the liability of German state and con-
sequently of controllers with their status of statg emé;oﬁees. , \

\ i

-

'
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/ CHAPTER 5 _

-

COMPARISON OF GERMAN AND YUGOSLAV LKW_

- : Ay , .

In this paragraph the substantive differences between German

and Yugoslav law will be reviewed insofar as-it is” possible
) ’ \, ', . \
in the same order as they were discussed in the preceeding

My

chapters. e \

The criminal law is similar in ‘both systems.‘The first differences

\

emerge. in the regulation of errors. While the error about .
maiter of fact does not exclude guilt in German law, it does
exclude guilt in Yuggslav law, Iﬁ\regard to legal error the
picture is reversed. However, as was mentloned above, ‘the
factuel effect of both kinds of error is s;m;lar in bqth legal
eystéﬁs, although it is only in the Yugoslav systeﬁ that the

-
offerrder who has’écted in the legal error can be acquitted. The

¥

criminal laws of both countries contain érb&isions about‘
crlmlnal acts which can be applled to an air traffic controller
but the Yugoslav law does noé conta1n~the pravision whlch
reflects the obllgatlons 1mﬁosed upen states by the Conventxon
for the Suppression of Unlawful Acts agamnst the Safety of
Qriminal,Aviation, Montreal 1971 which is srmllar to the Article

316C of the German Criminal Code. There exists.some differences

between both systems of penal liability, but, in spite of these,

it éAn be coneluded that in a case similar to the Zagreb crash

; German controller would be held -liable unless some otﬂer reasons
prevented the running of crimlnal procedure.

Qerman law provides for the maximum punishment of five years
lfor.the.intentional endangering of air traffic and two years

for negligent acts. This ' N

N . ” ! 5 " 7
) N v ‘ - . -
- 1 o . . . . -

£
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g)3it' does not cover, unlike Yugoslav law, death of a passenger or of a

troller should be charged on basis of Prticle 222 which provides

.only normal causes.

' basically the ttieory of adequacy ‘where the element of daily and

natural relationship is replaced by the provision and intention

P e v

/ N
Article contains the pro:ris'ign devoted exclusively to’ the_"sub-
ject of endangering the body, life or property which means that

‘

third person - In-the case of death ﬂig.respmsible oon—

"
F I o

for the Negligent Homicide. The question is whether he would
be charged for cumulative offences and then sentenced to cum-
ulative puni’shﬁent or not. Nevertheless, the fact that thete .
ex:.sts two articles and two offences i certain\ ‘way gives the
accused person & greater d1ance to defend himself and to avoid conpound
pum.shment than in Yugoslav law where endangerlng of air traffic
and the killmg of people are elements of one ‘offence. The killing of another
person is.considered as a‘oonse/qu;enqe of negligently en-

f .
dangering air traffic whe;'eag in German law it is a separate

offence. . v

o

The basic rules abbut delictual liability are similar in both
systems as w‘eil as the defences whichiare f'rvailable to the . . '
defendant. Wen corrpared thelegal systems differ .in the understanding
of caiusél felationsijip. The German gdéztrine‘ developed the idea
of adequate causality which considers as causes of the damage

’ Acéc?rding to this theory the relationship
between the cau;e and the consequence as it appéars in daily‘

li’fe can be considered as being adet;uate. The Yugoslkav juris-

ibrtrﬁe;‘ce accepted the idea of ratio legis’ causality which is

o -

. ' ¥ o\
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. &he consideration at all.

.defencéa “£o absolute 11abr;r
A

"has occurred and 'the dangerous thing or activztye

A

o burden of proof should lie on the defendant in §ystem of fault

*

-

s -
of the law. However, the adequate causality is accepted as the

.

second method and is used whenever the legally relevant’causality_

cafhot be applied.

The first main difference arises from the question of objective

and absolute liability respectively. The Yugoslav law recognizes

general principles of liability for things or activities which
produce higher levels of danger, whereas the German law does
not contain similar provisions and regulates this sphere of

liability by separate statutes., From this it can be concluded

o
that the objective liability of controllers cannot be taken into
This is not the case in Yugpslav
law. There, at least the question about the possibility of

subsumiﬁgkthe ATC activity under’ the system of objective liability ;
can be-asked.® ' - (
P . ’n

-:;’,/4&4-: o i

Because'o? the various lhws in Germanyfthere are different -

ln German law, while in Yugoslav1a

the system is unlform unless a partxcular 1aw contains a different °

[ Al
T\ l .

solutlon for the generaﬂ pr1nc1p1es are” set 6ut 1n the Law on ‘

.
Obligacmgn Relations. But there are few speciflc laws of this i
i N 4 K . * ’ v,

kind. i , :
. 3 N \§

The Yugoslav law, when speaklng about, objectlve*liabll;ty, pro~- . §

vides for the presumed causal relatlon between the damage whlch oo

Th;s pro- .

LI : i

vision seems to be in line not only w1th the pr1n01ple that the

-1 . s \ .
S0 s R )
/ l \ \\ . h
, -
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.+ ‘The second difference appears on the questioé of Iiability of

" he had been exercising

- employee and had given hlm the particular job.

f worker causes damage the company wWill be held respon81ble unless

‘ Thé'

/ ‘L \ \ . s ) ’ / . ' s}
llahallty, But also in recognition of the fact éhatin the modern

!

age varlous causes can concur and this is whygthe causality is

- / .
so important if the right person is to be held responsible. ‘o
. . PR ! [#% -

s - ¥ -

'1ega1 persons. + In this regard the German }egal persons who are
13 » ”(
‘of v1carlous llablllty can be held Uiable only if thelr

subje

employees are llable, On the basis of Article 831 the employer

has still one defence even in thercase where the employee has

i
N

performed his work unlawfplly. He can raise the defence that

-

ordinary care when he’ appointed the

However, the German

state is deprlved of this defence and is automatlcally l/able

when its seFvant is llabie. In Yugoslav law the llablllty f ' 4

the emplqyer is 1ts own liability and thus*genulne. Whenever a

g
~

IS

it proves that the worker has worked in the prescrlbed manner.
Therefore,the same defence is avallable to the state since’ there
is no dlfference between an organization and the state in regard
to the 11ab111ty to compensate damage caused by 1ts employees.

)

ootential * confllct between the llablllty of a legal
person and objectlve\llabllrty is avoided by the provision which
provides that the 1iability of a legal person can not Interfere

with the systemfbf objective liability. éowever, in German law

. o e
absolute liability relates only to legal persons with the con-~

sequence that thevabsolute liability of individuals is practically

nonekistent' The rlght of"- 1ndemn1f1cat10n in both systems de-

pends upon the 1ntent or gross negllgence of. the employee who has



. of damages. For example,- in our case every plaintiff who

- 116 - : P |
‘_,_:;ﬂi*

& . 3 w

caqsed the damage, whereas in Yugosliv law there do nat_exist ' P

[y . - Sy

any protisions which require reciprocity if a foreign plaintiff
brings a suit against the state. : '

a4 e

,The relationship between the criminal~process and the civil ‘ |
process which is recognized in Yugoslavia, but not in Germany’, .-
gives certain advantages to the claimant who seeks recovery - ,

has filed a suit against the Yugoslav state has done it mainly

because of the existence of the criminal judgment. The formal %

-

relation which is established between criminal and civil

s m i e s

procedure binds civil court to accept the crlmlnal judgment as

{ - )

long as the factual state of the criminal offenoéfand of civil

Yo

damage clalmed are the same. Obviously, in a Yugoslav accxdent

both states are the same andvconsequently the llabillty of the

state is present. Admlttedly, the state has at its dlsposal

other defences which can be used in thls case.' In a similar " E ;gﬂf

situation in Germany the civil sult would run independently of .
the criminal proceedings.

. 1
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( f \. : CHAPTER 6 -

PAST AND PRESENT ATTEMPTS FOR INTERNATIONAL REGULATION

-
. ’

Since its very beginning the International Civil Aviation Organ-
ization - (ICAO) has been more pro‘fiuctive and successful ‘in the
field of technical reguiation of international transport than '

/ in other fields. Although it has rec'eptly become active in the

field of air transport regulation. .

6.1. ICAO Technical Legislation

-

.I.C.A.0. technical regulatim is .now vé‘i:y elaborate and a compre-~

hensive international fr"amework- has4{been built up during the

whode period of its existence. It cam{xpeéted that in:the
(' ! future the progress of technology and equipme\'{t will reguire

, normal adjustments.?‘08 ‘For example Annexes 2 ar;d~ll have
gone through six and seven- editions respectivély. /'I"hey are still

- RS

undergoip;; amendments and changes thuss follow the advances i’n

- ’i' . R ] . "
e basic technology. All this has been made possible and will

~

‘ . }ntinue to evolve in the future, because of the fact that,.
technical ‘regulation does not involve fo‘ the same degree, state's .

political interests than the other spheres of its activities do.

An overview of all 'Annexes shows that. the Ahne_x, 9 (Fa’ciiitétig‘:n)

is the only"one which.is not widely accepted by st:afces'.zo9 '. Ny

From this fact it cannot play an impoxjtant party in some :ar‘eas

but the attitude of state to individual Annexes is revealed by
L =

4 a

o the number of differences filed- to each Annex as the failure to
a R . . . ’ . , . -
( C " file any differences at atl.’ :

] s
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- 6.2. Regional organizations \

In'sthe aviation world today there & a substantial amount of

formal cooperation between states in\the field of air traffic

‘control activities. Western Europe, Central America and Africa

are three regions-where almost simultaneously regional organ-

izations have been established.210 Although several reasons’

a

motivated states to start considering tﬁe possibility of regional
eoogeration, the main pﬁrpose for establishing formal organiz-
ations was to secure the conditions necessary fc‘)\; ‘the safe and regular
flight of jet eircfaft, while at the same time taJéJ.rg into account \the

obligations imposed upon them in terms of ICAO Standards and

_Recommended Practices.Z:Ll In addition, the economic factor\
N - S~

ought not to be forgotten. A very broad view of the re‘avsons‘ for

and consequences of. creation of regional ATC organizations was’
' ‘ ‘ ~
expressed by C. Bosseler:
"Although the imperatives that brought about
' the creation of international air traffic
control agencies do not require the complete
transfer of national sovereignty over airspace,
the exercise of national sovereignty has been
curtailed insofar as compe tency in certain
fields has been transferred to the international
control body to which the States belong
Responsibility “for control .services is accepted
by modern States. Transfer of competence for
those services by two. or more neighbouring States
to an international agency created by them implies
‘no desire on their part to rid themselves of this
respon51b111ty, rather, 1t indicates a keener
awareness of it, It is an act dictated by political, °
financial, and technical imperatives. The Member = « -,
“ States getaln their ultimate responsibility to
each other and to third. States; their financial
commitment to the ATC is an expression of ‘that
) responsibility." n212 - @J:
Since al% three organizations have legal personality, they can be

i

N

T L
>
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the subject of a court process if damage is caused in scope of
. \

their activities. )
. Lt

-

Ld - ( *
Whereas the Central American}and African Conventions contain

only implicit provisions about the liability of their organiz-

ations, Eurocontrol is liable on the basis of an obligation to

n

conclude insurance agreemenfs in order to protect it against

213

possible claims arising from its activities,” In addition to

the insurance  this organization has the right to ask for .-

assistance from France and the states parties to the convention,

whenever it has to defend itself in court proceeding.214_

l.

The Constitutive Charter of the Central American Corporation for

1
-7 %

Air.Navigation services obliges the Corporation to ensure its
protection from damages which can arise from its civil res-
ponsibilities. This protection, which must be in the form Bf

insurance with one or more insurance companies, must be estab-
. - “~ .

/

'The Eurocontrol Convention, .as said above, contains an explicit
provision about its delictual or tortious liapility. This
_provision reads as follows:

_"With regard to non-contractual liability, the
Organization shall make reparation fér damage
caused by the negligence of its organs, oxr of
its servants in the scope of their employment,
insofar as that damage’' can be attributed to

..them. The foregoing provision shall not pre-

" clude the right to other compensations under 216
the national law of the Contracting Parties."

e
3

Both of the éthgr conventions leave open the questions of thé 1imi€s

’

\

. | A

+

lished from the:very beginning of performance of its activities?lt?

\




of llablllty, the kinds ;; llablllty, and appllcable laws.

This-is not the case with Eurocontrol which can be liable only if .
the damage has been caused by negligent act of its organs or
servants. So; the ;ysﬁém is’baseé on faultuﬁyt there does not

exist any’' limitation of amount of damages: "None of three con-
- " . o 1
ventions'contains any provision about the applicible law and - :
/ in what circumgténces the défeﬁdant\payty would be one of
. the regional organizations. This particularlmatte; can bring
about many legal complications sihce,thefé are as many iofentiélly

—

interested parties as there are member states, neighbouiﬁng\

Tm—

states and states whose aircraft benefit from the services of the i)

co, . . s 217 ' L
..regional © anizations. _ S .
i ’ A////

If nothing eﬁse, the solution of the conflict of laws justifies

the conclusmn of mternatlonal convention regulatmg liab:.llty of

-
\

Jair trafflc services. .

- ‘ ,
6.3. The Contribution of ICAO Legal Committee

The Legal Committee became involved in the matter ofiair traffic-

~

‘conkréller in 1962 when it established the Sub-Committee with -

the task of studying the subject of Liability of Alr Trafflc

218

Coné%ol Agencies. In years hetween 1962 and 1967 two meetings

\ .
of the Sub-Committee and two meetings of the Legal Committee were

held where the subjeét was discussed. The Sub-Committee being
faced with\ many substantive differences in national laws which
the probability of successful work sent totgfates,

Parties to. he Chicago Convention, two questionnaires. The first
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was concerned with information about national regulation of the
AN

—~i1ab’iity of ATC agencies and the second one with the answers
/
of states relating to conclusions made by Legal Committee at

its fifteen Session. Twenty six states replied to the first

y ! -

guestionnaire and forty to the second. . l .

-

. ‘ .
Armed with the answers to the questionnaires and with various

1

{

matenials219 two gquestions weje pesed for consideration: \ ' ei
.1. is it necessary or desirable t6 have international)reguletioﬂ,
; ' \ }

and '2 i
é. if so what method should be used to create i@?220 ‘ |

The Sub-Committee reached the consensus that the answer to the
first question should bé in the affirmative ﬁ& the arguments that the
lmportance\pf air traffic services can be expected to increas

221 Thie is exactly what has happened since then.

in the future.

The second issue could "be resolved in four ways, the Sub-Committee

reported. After a comprehensive analysis'it was decided to “
i 1

present to the Legal Committeéjtﬁe results of its work and to

seek its guidelines for future work.%2? THé Committee instructed
. : L i
the Sub-Committee to continue with the work and to explore every |
. : 1
possibility which might arise. The second questis:;aire was

sent to states asking them for thelr opinion about“desirability

of the convent1on on the llabllltylof élr traffic control ‘

agencies and about the content of the eventual convention;\"z23

Y

1 ,” - J‘. )
The work of the Sub-Committee was crowned with the well elaborated

material which could be used %ater for drafting a ‘new conven -~

l} ‘L xe ‘ N

1
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liability,

‘ .

\ . . \
tion. This materiali was discussed at the twenty-third meeting
' by

of the Legal Committee in September 1967 when it was agreed

*

that the work of. thé Sub-Committee should continue taking into
i 3
. | 1
account the decisions.made by the Committqe.224

\ . )
that 26 states expressed their opinion in favour of a new con-

vention on therliability of air tiaffic controller agencies and
that three regional organizations already existed nothing has
béen done since that time, Moreover, materials of the é3rd
meeting show that gt that time,a{éﬁfficient numbef of the states
expressed their consent. about mo%t of the substantive iTsues
such as: the scope of Snventiﬁn, the system of 1iabilﬁty,.anq

225

the limitation of it,/the defences and jurisdiction.

’

6.4. Survey of OtHer Proposals

As early as 1965 \paul B. Larsen elaborated the question of air

“traffic controllers liability in the light of possibility to

create a form of international regulation. In his Master's

phesiszze he proposed that the fhture Convention would be based

| ™~

on following principles:

- the proof of fault system based on tort with the unlimited

’ — , @

- the exclusion of .the waiver of liability and ‘acting in an

5 ‘,‘ . . . » .
emergency as possible defences, inclusion of the assumption of:

risk on the pléintiff's side and of the violation of the terms

' of the Convention,

AR

- the 1iability‘ofﬂstaté for any private agency performing ATC-

activity on éhe basis of Art. 28 of Chicago Convention,

Despite the fact

i

\

S D S

P
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AN
- the single forum system, aq&

- two year limitation on claims. ' " o .

The same éuﬂxu'developed, in the paper, the idea and proposition
that the Convention on the International Responsibility of-States

s

for Injurles to Aliens as it has been drafted by Professors -
A .

LOUlS B. Sohn and R.R. Baxter from the Harvard Law School should

be concluded as this coveﬁe the subject of air traffic control

liabilities. He thought that there existed'elemeth'of great

‘value tg regulation of ATC liability because:

"It 1lifts the problem of ATC negligence out of \
+ 1 the restricted specialization of air law .and
' places it in the right lnternatlonal law per-
~ spective.

It shows falth/ln the local court systems, by
compelllng the alien to exhaust local remedies
before “"the Convention on State Responsibility
comes into effect. Instead of representing
interference’ into another state's activities,
it )strengthens national courts by giving them
thé dignity they should merit, by placing the
. alien on equal footing with:.citizens.

It shows .concern for'an international minimum

standard of justice. According to Art. 2, if

the national regqulation falls below a reasonable ?
standard, the alien is entitled to preferential
treatment. If, however, the national standard’

“meets, or is better, than the .minimum one pro-
,vided in the Convention, that is.the one which
Ythe alien will accept. - /

It provides a proof of Q@ylt syStem with un=-
llmlted llablllty which_ Suits our subject very
well,

~

C.S. Dahl in his thesis®?’ very strongly advocates ' the, Unlflcatlon

L

of the liability of air traffic control agenc1es¢w'saying that.

"A Convention should, as- the author has described
above, have- a wide scope and liability should be
- based on proof of fault, except for so-called
v technical failures where liability should either

/
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N ’ }
be presumed or strict. Liability would, even%ually
be limited; it is, in this respect, of importance
that the limits as far as possible, are uniform

- with the llmltatlons in- thé other private air law
Conventions."

E] -7

Since\ it is impossible to conceive the future attitudes of the
. . ‘
states in the light of the substantive changes which have been

made in the matter of 1imited liability, the author ofhthis
paper suégeets‘that the mate;ials which have already been pro-
duced by‘the Sub-Committee of Legal Committee of ICAO be used as
the basis for further work and that a draft Convention be
prepared. It is the author's opinion that we are faced“with
the fact that the problem is no’'longer in the futﬁre. The

Bagreb crash sparked off the following' court proceediﬁgs:

1) Seventeen different insurance and health companies from W.G.
v i

sued the Yugoslav State, Inex. Adria Airways and its insurexr Dunav

Beograd for reimbursement of amounts which have :been paid be-
- - 3 N,

N

cause of above catastrophe
2) Both air carrlers involved in the crash and their 1nsurers or
reinsurers sued ‘the Yugoslav State for relmbursement of amounts

or for recovery of damages which haéknot been covered by in=

¢
[N

surance, ; : ¥

3) The government of Socialist Republic of Hrvatska (Croatia).is

1

suing Inex Adrla Alrways and its 1nsurer Dunav Beograd for the /

damage : suffered on the ground and for the indemnlflpatlon of all

h
- i

expenses which it has had with the crash. - -
c - 4
And now imagine how many international relations would be in:/

\ ' .
volved if carriers and ATC agency belonged to different states.

‘ -
\e -
“

¢
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- .
Finally, this subject became again the matter of interest of

ICAO and member States &hich at 23rd A§Sembly228

3 . :
approach this question again in the near future.

decided to
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CHAPTER 7'

CONCLUSION

\ i
The_following conclusio?s emerge from the-discussion carried’
out 'in' this, thesis: .

"l. The development of the technology has made so much progress
- .
in recernt years that an additional distribution of work between

pilot and controller had to made. The introduction of new
equipment, particularly compﬁteré, gave controllersiadditional
instrumeﬁtalities to perform their duties in a more&efficient

as well as a safer way. It sfems to ‘the author that the present
Annexes 2 and 1l ‘are ready fof serious reeensideration and ;re
due for substantive chahgeslfs the de facto situation; in which

{

air crew &nd air traffic control work as a team with a different

T

distribution of right and duties from the past is to be legally:

kecognized. \ - -

, 2. The legislative system in Germany which authorizes the

~ te

_Minister of Transport to directly adopf the Standards and Re-

commended Practices to the Chicago COnveﬁtion in national legis-

latlon is doubtless a very efficient way to transfer as fastas

l" S

possible lnternatlonal regulatlon into natlonal leglslatlon.\

However, whenever spec1f;c reasons require it, the natlonal
Parliament can ad%pt the solution whlch is deemed to be different:
from that found in the ICAO Standards and RecommendedN;;Ecxlces.
It is recommended that ICAO should first collect information of

all member States about their practice and then ask States to

adopt the same or similar procedure because it might result in

-

a higher degree of uniformity.

i
o e ety e mve
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3. A short look at both systems of civii and state liabilitir ' ,
shows éertain diffesrences bet(ween '9onrxpared' 1egisla‘(:ions. Al- " \
though, :clgsei:u?nalysis discloses that those différences are

only fictidus. Tfhe best example is the liability of state. . It
shows ‘that acg rdiné to the German law the state ;6llows the ' .
fault liaf)ility'of its employee though dhe Yugoslav state i\s
objectively liable. Howevér, there exist the defence which is
not available~ under the-\\cx-}\e\i:mabn\ ~legislation so that it can be
concluded both systems lead to';érds very similarl?reérxlts. From
this and from mateérials collected i\r\x the same éubj;ct by ICAO
in 1960s it can be presumed thag: there no longer exist unsur-
. mountable 'substantivé differences amon§ states as far as the

~ liability of air traffic services agencies are concerned.

4. From the obligation imposed upon st%tes in Article 28 of

1 / oL

the Chicago Convention stems the necessity that states are

Prm

directly or indirectly responsible.and obliged to compensate all

damage which has.been caused by the conduct -of the activity

[}

‘

doyir ey oy e Foo o 13 kg 4

called air traffic services.

w7

! " V
5. The eventual principle of reciprocity between states in the

X Y A

case that a foreign carrier pursue a claim should also be
internationally resolved because the unilateral declaration of

" *
obligatory reciprocity can.block every possibility to obtain

o compgnsatibn from the state with which reciprocity does not -
~ . . '
exist.

\

6. There is no longer a‘question whether the international
. regulation.of liability of air traffic services agencies is
! ' ' - A J . 1 . *
‘necessary or not. Two cases mentioned in this paper besides.

n ~ ";- -4
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E It )\ those pending in different countries where international
P - . \
elements are involved show -that international regulation of
v 1 ) N Y rt '
the liability of air traffic services agencies is necessary.
| e 7 It ,can be hoped therefore, that a future convention will get
ﬁ . : . g S )
. a proper number of ratifications. An encouraging fact is the
decision adopted by 23rd Assembly of ICAO which gave this .
. o subject priority so that certain progress can be expected in
o the near' future. .\
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_ FOOTNOTES
: B -

The Aircraft Accident Investigation Commission was set up by
. - ' =

the Federal C;fil Aviation Administration immediately after

the accident and began its work on the same day. According

to Annex o the Chicago Convention, ‘English and West German

3

authorities were informed aboutMthe accident and were invited

to send'obeervers in order to participate in the work of the
Commission. Members of the Commission and foreign observers
collected;gll avallable lnformatlon, documents, wreckages of
destroyed axrcraft, heard w1tnesses and made all technlcal and

-~ /

nav1gational calculatlon whlch are necessarx,for as authentlc as,
p0351b1e determination of the probable cause or.causes. The
report on the accident was finished on December‘zs, 1976 and
later translated in English and sent to concerned states.. A’

special report was also sent to ICAO

v 3
The report/and partlcularly the statement about prebable causes
rd R
',were/recognlzed as proper by all part1c1pants01nlthe inquiry
- B (RN ot ‘;’ ' /“"\\~\
.including observers,of concerned states._ ‘ _ S

The accusation was submitted against: Gradimir Tasic, -
\.
Controller - Upper Air- Space Sectlon, Mladen Hochberger,f f

Controller - Upper Air Space Sect on; Nenad Tepes, Assistant

\

Fllght Controllerﬁ. Upper Alr Space Sectlon, Bogan Erjavec,

Controller - Mlddle Alr Space Sectlon, Gradlmlr Pelin -
Assistant Fllght‘Controller Middle Air Space Section; Ante

Dellc, Head of Fllght Contfol Service; Mllan Munjas, Head of
AN

Area Fllght Control Julije Dajc1c, Head of Shift of Area —

N — . ‘ ’ R \\‘ - o b
N ' \ ™~ ,J/ )

’




. Flight Control ;
The petition was published in the whole text in The Controller -

Journal of the International Federation of Air Traffic Con-

trollers Associations, Vol. 16; No. 4; November 1977; page 15.

-

The petition was delivered to the Minister of Justice of .SFRY
’ ' |

of Yugoslavia, Mr. Iﬁaq_Franko, for President Tito, on

September ,8, 1977. See also The Controller Vol}‘lﬁ, No. 4,

Nov. 1977.

L 3

Glen A. Gilbert - Air Traffic Control, The Uncrowded Sky

Smithsonian Instituyte Press, 1973.

and Glen A. Gilbért & Associates - The United States, Air Traffic
‘ Services Corporation, A New Concept of.
> Government Organization for Aviation, -
_ , -  Washington, D.C., May 1, 1975.
Ibidem, - p; 8 et seq. and p: 2 throuéh 6.
. Ibidem, - p. 8. iThe particulér rﬁle'wag'following: . ' .
"Eve%y aircraft in cloud, fog, mist or Jther
S ‘condition of bad visibility shall proceed with

caution, having careful regard to the_existing'

circumstances." -

v -

Historical development of ATC in the U.S. is described in
P : \\. -

Rl . ; . RIS .
dlffé;gnt materials but Glen A. Gilbert gives details des-
: ﬂ;I‘ . ) . . r\k N {

criptiongin his both books, see note 4. >y

~-

High Field - Airline Safety, First Assessment of 1979; Elight

3

International, 26 January,l§80.-‘In his article

- .-

author gives the following statements: "There
. N 3 f" T
were 20 fatal accidents during public transport




- flights carrying\passengers'in 1979. Altogether

1978 (27) but ‘an increased total of fatalities. _

- killed in Antarggica suggests that there has been

"“}énds a random element to safety statistics.

/Whgre the load on one aircraft can be as high as

-lines = 1979 returns are almost certain’ to show

- 131 -

1.5€7 passengers were killed. Another 12 accidents

involved public - transport aiycraft during . ,
training, freight or positioning flights'and,theseWT— -
bfought the total of flight-deck and cabin-crew
fatalities to 149.

The figures can be summarized

as showing.a smaller number of accidents than in

The'increase from the 962 deaths in i978 is almost
32 per cent anqbis, iﬁéiefofe, out of line with
the traffic growth which ICAO has provisionally
esﬁimated at lbrper cgnt. Iﬁ éhe last pafagraph

of the same article it is stated: "Determination
oo ﬁ -

of the safety trend is clouded by changing para-
Meters. A stérict interpretation of the fatal |
accidents occuring dqring scheduled pubiic—trans-
port flights~would indicate that, the rate has held

>

éteady during 1979. Adding in the 237 passengers

a slight deterioration. *We have remarked before

that the widespread use of wide-body-airliners—

2

one-ﬁ&ird of one year's casualities the sample:is

gratif&ingly small. When the ‘sample is Wj}géted

against fhg wofld—wide achievement of the/air-~

e
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N
a total passenger uplift exceeding 800 million =
airline sa ety‘is seen in its true perspective.

Paul B. Larsenl-eThe Redqulation of Air Traffio Control

Liabilit& by \International Convention - Institute
of Air and Space Law McGill .University, Montreal,
1965 (unpublished master's'thesis).

Glen A. Gilbert in his book raises many questions:

"In lookiné to the future design of the ATC System, pérhaps_
the single most decisive conceptual question to be answered

is the extent to which traffic management in the system eﬁould;
be distributed as between the pilot and the controller. Should‘
the pilot be able to play an active pare\in the traff;c manage-.

ment process or just a paséi%e role? Should the pilot be

given more capability to ;ndependently monitor the ground

~system? Should a new generation of cockpi% instrumentation,

such -as proximity warning indicators, collision avoidance

systems and traffic situation dlsplays, be developed to g1ve-

the pilot more :edundancy for the pu;pose of trafﬁlq separatlon‘
assurance and navigation? On the other hand, shoqid the \

present concept of centralized ground control be continued \

-

w1thout change to prov1de ax;craft separatlon assurance? 1Is
there a need for a redundant navxgatlon system to back up or,
perhaps ultimately, replace VORTAC and/or radar survelllance? 
Where do we stand on constant re-evaluatlon of ex1st1ng ATC

System englneerlng programs? What mlght be the role of sych

& X

concepts as alrborne area nav1gatlon equxpment to prov;de

automatic p051t10n reportlng via data-link to the ground

\ . - ty ©
B \ X B s

.
. . .
\ s
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"will need to cope? ; How can the nation's total 'airport plant .

P - —— . L - - V , / - . e
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s%stem as well as data-link monitoring between aircraft'fo;f
eollision avoidance purposes? .What are the ATC System design
requirements to permit most efficient handling:of the wide

aircraft/speed ranges (0 to Mach 3+) with which tHe system

'capacity be used more efficiently so as-to avoid the constant

need to think in terms of more and more alrports, whlch in

turn are becomlng more and more dlfflcult and costly to
acquire? What about dynamic programs to introduce VTOL and
STOL type aircraft in mass transit applications? What abou
dynamic programs to'provide landiﬁg/take-off faeilities'to
accomodate vehicles of this sype? What are tbe Life.cycle
costs and cost benefit considerations that should be applica le’
to ‘all candidate/ATC‘system opfions with req@ect to both
government and the airspace users-of all categories? . Since
the users pay a substantial portion’ of ATC System costs, how,

effectlve 1s +their role ln the dec151on making process?"

John Noble wWilford - A1r Control. Technology Reflned to Mee

:Hazards - The .New York\Txmes, January 22, 1980, p. Cl. Am ng

other things in the last paragraph it is said: "Althoug# uch

extensive automation is considered inevitable, F.A.A. officials

deciding how to plan the transitién period It could no£ be-
gin until an entlrely new generatlon of cogputers and aux111ary
electronics 1s introduced to air traffic contsol. Desp; e |
pressure to hasten that day the F.A.A. doubts that such an

advanced system could be ready before 1990."




e = e M

LR o

A a4 et remm e e = - - - * e ;"'/t/_"w

() ' 13. Ibidem. . '
. SR
_14. 1Ibidem., - o : o i

‘ 1s5. Annekkb was entitled "Rules" as to Light and Signals - Rules

. for Air‘Traffic. It was divided into éeveq sections. Annex /-
F Wag entitled ”Ae:onautical Maps andfGrouAF Markings".‘ It
‘was divided into two sections. ‘

16. Article 12 of the Chicagd Convention reads as follows:

—~

"Rules of the air - Each contracting State undertakes to adopt

measures to inéure that every-aircraft flyiﬁg over or maneuvring
within.its territory and tﬁat every aircraft carrying its )
nationality mark, wherever such aircraft may be, shall compiy*
with the rules and regulations relating to the flight and
maneuver of aircraft there in force. Each contracting State
{ ) ‘ underégkes to keep its own\régulations’in these respects
uniférm, to the greatest possible- extent, with tho;e established
* .from time to time under thi; Convention. Over the high seas,
tﬂe rules in force shél% be\those established uéder this
Convention. Eaéh contracting S?ate‘undertakes to insure the
'prosecution of all persons violating the regulatigns
applicable." . : ,
17. See supra 1l6. | : ;
18. See gupra l6.'- /
( FB. "In 1979 more than 58 per cent of paésengers kilometres flown ~
| wé;e performed in international transportL Source: IATA
/ Wpriﬂ Air Traﬁspdrt Statistics No. 24,‘1979.
N 20, Xrticle 28 of the Chicago Convention imposés all basic | P
(ﬁ> . h dbliéationé upon the states. Its text}is following:

4



21.
22.

23.

24

to: /J J \
‘a) Provide, in its tir itory, airports, radio services,

Air navigation facilities and standard systems - Each con- .

tracting State undertakes, so far as it may find practicable,

-
R

-
. . , 3 s
meteorological services and other ‘air navigation facilities

to facilitate international air navigation, in“accorQanée,
with the standards and practices recommended or established

froﬁ»time to';igg) pursuant'to this Convention;

b) Adopt and put into operatiég\zﬁé\apprOPriate standard system
of communications procedure, codés, markings, signals, .

lighting and other operational practices and rules which

\

may be recommended or established from time to time, pur-

.

suant to this Convention;

Ve

c)~Collaborate in international measurés to secure the °
publication of aeréhautical maps and charts in accordance
wifh standards which may be recommended or established
from time to time, pursuant to this Convention.

For more details see The Chilcago Convention Part III, Chapter XV
¢ IR

i

For more details see The Chicggo Convention Art. 37 and 38.

—~~

See ICAO Annexes 2 and 11 & Foreword Historical Background

i

- par. l. X - ) I,

International Civil Aviation Organization - International
Standard, Rules of - the Air, Anﬁex 2 tg{the Convention éf '
International Civil Aviation, Sixth edition, September 1970.
Since the issuance of sixth edition the annex has been under-

going several amendments, the last one was published in 1979.

. \ .
T i
!
{
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-International Civil Aviation Organization - International
Standard and Recommended Practices, AIR TRAFFIC SERVICES, Air
~ ' Ve

Traffic Control Service, Flight‘Informatipn Service, Alerting

Service - Annex 11 to“the Convention on International Civil

" Aviation, Seventh edition - April 1978. | / ,
25.§§Inte;nationa1 Civil Aviation Organization, Doc./j}A4—RAC/501/ll
of

—.Procedures for Air Navigation Services, Rules the Air
and Air Traffic Services, - Eleventﬁ editioh; 1978, Thé title

be this document shows the comglexity of air tfaffic.

- The legal nature of this document is as follows: "Procedures
fsr Air Navigatioh Services (PANS) are appréved by the Council
for world-wide appiication. They confaiﬁ; for the mbsg paft,
operating procedures regarded as not yet having attained a
sufficient degree of matﬁrity for adoption ;s International

Standards and Recommended Practices, as well as material of

a more permanent character whi;h\fs considered too detailed

\for incorporation in\an Annex, or is susceptible to frequent

_;émendments, for which the processes of the Convention would

>l>%’

be too cumbersome.

&,

for hore details see Annex 2, pter 2, 2.11 to 21.4.

- 3) Air traffic. control servi?e,

‘4x Flight information ser&iée,
3) Alerting service, :
6) Air| traffic services, requirements for communicatiogz

i

e - -

-

/
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28.

29.

30.

7) Air traffic services requirements for information. 1

: gulatlons.

dards that are of regulatory character and also of indicating

3 - F

To the basic text are added two appendlxes and six attachments.
The Chlcago Conventlon, Art. 12,

Obvxously, the ICAO Council had in mlnd the de51rab111ty of
qnlform legislation when adopted follow;ng paragraph‘ln

Annek 11: "Use‘of the text 6f the Annex in national re-‘

The Cohnci11.on 13 April 1948, adopted a rese;’//il
utlon inviting the attention of Contractlng States to the

desirability of using in their own national regulations, as

far as practicable, the precise language of those ICAO Stan- .

departeres from the Standards, including any additional

: N - ‘
riational regulations that were important for the safety or
regularity of air_nivigation. Wherever possible, the pro-

visions of this Annex have been written in sucn\é,way as would
e

\

facilitate incorporation, without major textual' changes, into

national legislation.”

Almost every Annex to the Convention inclu?es the above

: , !
N <
¢ ’/ - ! /

In 1949 Yugoslavia adopted fbg'first

provision.

After World War II.

time, the Decree on Air Navigation that superseded the pre-

vious Air Navigation law which was adopted‘in\1928. The

Decree was valid until March 24, 1965 when it was” superseded

by the Law on Air Navigation. Fast progress ‘in Yugoslav civil

av1at10n caused the preparatlon of a new Law which was pro-

mulgated in 1973. The present Law, which was adopted in 1978

o
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31.
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-

Air Navigation

.

is the consequence of constitutional changes in Yugéslavia
. ! ! ’
and also represents an effort to organize Yugoslav activity

in this field, in an effic§ént and adequate manner as much

as possible. . \ .

v

The cgntent of the Law on Adir Navigation is following:

Part one

Fundamental provision = articles from 1 to-l4incl. ‘

Part two . . v .

Chapter 1 ; . - t

General provisions - articles from 15 to 32 incl.

Chapter 2

Air Traffic and other activities in air navigation
Division 1

Special conditions for the .performance of public transpogﬁxin

¢ "

air navigation - articles 33 to 43 incl.
i

Divisiofi 2,

Special ‘condition for the performance of other activities in

T 1

Cairx navigationa- articles 44 to 47 incl. ( 3
A4 ' .

(

Chépter 3

Airports - articles 48 to.61 incl.: . :

Chapter 4

State nétionali;y, identification and registration of aircraft
Division 1 ‘

AN

State nationality and identification of aircraft - articles

62 to:66 incl. (

v
+

e .



Division 2

~

Registration of aircraft - artié;es 67 to 82 incl.

A\

Part 3" ' \ -
© Safety of air navigation. ’ \\
Chapter 1 N

\ | .
Conditions for safe use of aircraft an a&rports and con-

ditions that have to be.fulfilled by flying personnél ,
\ . ‘

N

Division 1 ¢
Conditions for safe pse\sf aircraft B
General provisions - a;ti;§e§ 83 to 89 ian@
Building of aircraft.~ articles 90 to 98 inci.

Maintenance of aircraft - articles 99 t¢/ 104 incl.

Airworthiness - articles 105 to 166

Division 2 ' \ \
. | / \ .

Conditions for séég use of .airports and of 1an§ing areas

N 'I

General provisions - art. 126 to 127 incl.

Building of airporté - art. 128 to 137 inel. .
' >
Maintenance of airports and landing areas and airports ser-

7

vices - art. 138 to 145 incl. . - e T /

Division 3

Flying and other brofess}bnal personal * 8
General condition;that must be fulfilled by flying and other
» B

pfofe'ssional perso nnel- articles 146 to 161 incl.

-

Aircraft (s) crew - art. 162 to 172 incl.

Aircraft commandFr - art. 173 to\IBS incl.




hasemutadesh amt

(“) " Air traffic control personnel- art. 186 to 198 inclI.
Other professional personnel - art. 199 to 201 incl.'

N : Chapter 2 N -

Division 1 . J .

v s General brovisions - art. 202 to 213 incl.l

Division 2 .

N ) W ! 7

- Performances of service for air traffic control.and guidance
. . [IRY s

of aircraft - éft: 214 to 231 ‘incl.

Division 3 )

Technical equipments and devices for air traffic con-

-trol and guidance of aircraft - art. 232 to 242 incl.
ﬁndangering'of.safetygof aircraft.durihg the flight,
search and rescue of aircraft and aviation aécident.
.Division 1 . § -
I Endangérihg of safety of aircraft during the flight'1

' art. 243 to 253 incl. L
- ' , N . -
Division 2 ) .

- . Search and rescue of aircraft - art. 254 to 261

. 1
'Y '3 » )
Division 3 - - ¢

\Aviation:hccideﬁts - art. 262 tc 279 incl.

Chapter 4- o ’ .

Inspection of safety ‘of air navigation

—

Division 1
General provisions - art. 280 to.283 incl.

Division 2

@

~ ¥  Rights, duties and responsibility of the inspector = .
'(“‘ Rights and duties of the inspector - art,\284-to 295 incl..
. Y . "
A -

o7
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] H ~ Professional education and ;gsponsibility of the inspector - .
art. 296 to 297 incl.'
Division 3 . o ’ ‘ g E
Duties of inspection<— art. 298 to 301. ° - art.’ 298-to 301
. Part 4 ‘ | j " s
f Punitive provision . .f o . T
o Chapter 1 - iz
" Violations in éviation - E;t. 302 to 325 inci. B C
- Chapter 2 _—'N"i,%f_; o o : ’
ergans for conduct of proceSs for v1olat10n ;Vart. 326 té 327
incl. ) \ ' |
' /7/- \ ‘- Part 5 N ‘ .
L e S
o o ﬁ;v Authorizaﬁiops, transitional and flna%gprov131ons .
; K Chapter 1 . - L

e o i sty T

x Authorizations - art. 328 to 340 incl. '

'\Sransitiopal and concluding provisions - art. 341 to 345 incl.

32 The present Constitution of the Socialist FederativetRepublic

of Yugoslavxa (SFRY) was adopted in the Federal Assembly on
AN

ﬁébruary 22, 1974. '&n article 281 the rights and duties of

the federation are specified. Z2mong them in the number 11 of

the first paragraph'provides for: ‘"regulates and assures

o

safety of the air nav1gat10n.“ N T

i
|
33.; rt1¢le 217, Paragraph 1 of the Law on Air Navigation.

34./ Art. 203 of the ‘Law on Air Navigation.

/ ‘ S
354 Art. 208 of thg Law'on Air Nav1gat10n. : )
/

36. Artlcles-214 to 216 included of the Law on hir Navigation.

~37. Artlcle 202, para. 2 of the Law on Air Navigation.

] = \
N a

r« - . :
. . - . . ¢
1 - N -
1 - “ N \ * .
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© 3g,/4ﬁ§321;/§20 of the Law on Air Navigation includes following ~

provision: "The competent unit fo air traffic control must . °
N inform pilot of an aircraft about important meteorological N
“appearances, changes in the conditions"of technical means

(navigational aids) anpd about t%e,gondition of maneuvring

. ' 2 BE .. ’

areas on the' airports as about o her data which are important :
N ; ;

for safe conduct of a flight.,” he oblzgatlon to provfde

- information service is prov1ded for in various artlcles and

will be dlscussed later.

\

* The alertlng service is subjec¢ matter of spec1a1 chapter 1n -~
the law and it would sufflce to say. “that search of alrcraft is
a Q::y of the unit which had the 1ast contact with. the mlssed

‘alrc aft; Article 357 of the Law- -on Alr Navxgatlon.

39~ This prxnc1ple has to be looked at through the prov151ons of k

Annexes ZNand 11 which impose final authority and responsibility

')upon the’ pllot-ln—command/ _.‘ : o

46.‘ Annex 11, chapter 2, péint . 2.2 1ncludes followlng formulatio

r-.rx-
J

"The objective of\thg'alp traffic services shill be to: o
1) prevent collisions between aircraft; ) T o

»

!

2) prevent collisions\between aircraft on the manceuvring area - -

’

and obstructions on a? area; :

3) expedite and maintain aﬁ orderiy flow of}air-triffic; . L

\\]

4) provide advicé'and infofmi:ion useful for the safe and
eff1c1ent conduct of fl“gh

S;
5) notify appropriape orgé iﬁgéions regardlng a;rcraft in: need

N of search and rescue aé ang a 51st such orgaqlzatlons as

1

required.
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41. See above p. 22,

42. Annex 11 - 2.13. - Coordingtdon between‘miligary authorities

-

and air traffic .services:

\ -

. 2.13.1. Air traffic services authorities shall establish and .

maintain close co—operétion with military authorities res-
ponsible for activitigs that may afﬁecfff%ights of civil
aircraft. ° v

5.13.2. Arranggmenps shall be made to permit information

Y

Lo N '
\ releVant to the safe and expeditious; conduct of flights of

civil aircraft to be promptly exchanged between air traffic
services units #nd appropfiate military unité. ‘

2.13.2.1. Air traffic®services units shall, either routinely

.or on reéueéﬁ in accordance with locally agreed procedures,
' . kK
' provide, appropriate military units with pertinent flight plan

and other data concerning .flights of civil aircraft.

BTN

2.13.2.2. Procedures shall be established to ensure that air

-~
~—

- —

traffic-services units are

-that an'aircraft which is, or is believed to be, a civil air-

[

i
1

' ception might become necessary. Such advise shall include any

necessary cqrrective action which mighg_dvoid”the necessity

for interception.” .

'
LY

43. “The wording of Art. 217, para. 2 of the Law on Air Navigation

3

is the following: "Aircraft which fly -out of airways or are

i (] » . (] . * N [
on airports, where air traffic control, unit is not organized, -

“get from competent unit only prescribed informations relating

"% . to' the flight." i - o ) e

a

‘advised if a military unit observes-—.__

craft is approaching, or has entered, an area in which inter-.-

Ve meen N R SR [ - - - - - S e ey
3
4

)




44.
45.

46.
l47.
" 48.
9.

50.
51.
52.
53.
54.

Annex 11 - 4. 2 1. p.

A@gex 2 - Rules of the Air, 2.3.1. Responsibility of pilot- -~
in-command. . o )
Annexzz -iﬁules of the~Air,,2.4} Aﬁ£hority qf‘ﬁilot—in- .
commandpéf'an aircraft. /

Annex 11 - 3.3.1. p. 18.
22. -

y

Anngx 11, 4.2.2. P. 22.

For a more detailed description of clearance see PANS Rules

.

II - General Provisions, P. Clearancdes and Information; p. 2-6.

-See note 43.

Art. 218 of‘Law on Air Navigation.

-~

Ibidem Art. 221.
3.7.4. Control of air traffic flow - Annex ll, See also 3.3.3.
For better understanding below is_ given firséﬁparagraph of.
artlcle 280 of Law on Air Nav1gat10n'_ )

"The inspection of appllcatlo?/of statutory provisions and of
ré%ulatlonSuon safety of air navigation which are issued on the
basis of this law and relate: to ‘the'aircraft and air traffich
to ;he‘girport and air-strip; to the aviation and 6therypro-
fessional personnel; to the service for handling of aircraft,
passengers ané cargo, - fire sérvice, - first aid service and
sefvicQ'for supply with fuel and lubricqnt'(furtber n;med
airporthsefvices); to the service for control and guidance of

s
. o
aircraft and to the meteorological service as the persomnel in

these services;°performs Federal Aviation Inspectarate and sets .
: L

in with measures thé£ is authorized fqg\with this law.”

A

X

~

"of the Air and Air Traffic Services DOC 4444-RAC/501/11 Part .

v o e e e Bo

.
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55.
56-
57.
58.
59.

60.

61.

>

62.

- 145 - .

- . . ~r . B BN ™~
For more detailed‘descriptipn of‘clearances see Annex 2,
3.6.1 Air traffic control clearances.
Safety, search and rescue are subject of chapter ITI. which
includes articles 243 through 261 inclusively.
Article 220 of Lav on Air Navigation. B
See above p.- 33 and 34/and'no§e 48.
Article 225 of Law on Air Navigation. T
Ibidem Article 244 and 245. | . ‘-
The Commission for Saféty is a permanéht and independen£ Sohy
£hat works on the basis and in accordance with the iéw. Members
of the Commission are eg@ertéwfor different part of tﬁ% field
of aviation. Tﬁe-basic purpose of its exiséence is‘to'analyée
éverx incident or jeopardy of safety and‘to prbpose adequate
steps fof,éreveftién of later occurances. Five articles.are
dedicated to the composition of £ﬂe éuthority and procedures
of the,comm}ssion;' -
In thé paw on Air Navigationvthere is pfovisfon for the } x-

issuance of the following regulations relating to the work

of ATC service:
- on search and rescue of-aircraft

o>

- oﬁ,flying of aircraft (rules of the air) .
- on investigaﬁion of jeopardizing of aircraft during the

£1ight ' |
- on system of air traffie control and ghidance

of aircraft

- on procedures and other conditions for safe taking off and

. -
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63.

64.

of the separation navigation and achieved flqw‘yithin the..

- landing of ai;craft on public aitpbrté and‘on airport where
an air traffi; control unit is established
- on manner for-issuance of clearance for conduct:of flight.
Presumably in 1974 in Great Britain a study group composed of

experts ih~aviatidn(fie1& was set up. Members of the group

~were pilots, navigators, and controllers who had very known

goal. They were turned forward and ‘tried t6 design and to

3
propose long-term developlng concepts of the future ATC system.
The group publlshed its results in The COntroller, Journal of

— \
the Internatlonal Federation of A1r Traffic Controllers

Associations in Volumes 13 No. 4, November 1974, 14 No. 2,

May 1975, and 15 No. 3, August 1976. In its first article,
\ . 3

the group, described ideas about the role of pilot and controller
in a new systeni: "In the automated system, a major task of

the controller and pilot is to act as monitors; the controller
g AN

o

total system, the pilot of the n%vigation both horizontal and
veffical, flightxggogress (time) and other related flight
systems in his aircraft."” ‘

See also Glen A. Gilbert, The Uncrowdéd Sk&, p..38'and following
/

See The Controller; Vol. 13, no//ﬂ, 71974. Menmbers of the group
i
were convincgg/abcﬁf/é need which urges transition to the

PN

strateéic concept: "The.case for a basically strategic Air

Traffic Control system, as opposed to one which is pre-
dominantly tactical, depends upon an apparent need, at least

within Europe, to use the limited resources of a1;>pace,
TN



65.

66.

67.

68.

communications, manpower and, to some extent, theiaixgprts in
an economic manner.. The very notion that mainly tactical

forms of control would suffice springs from a false assumption

e

e

that cépacity within the system is to be had just for the

asking."

'

For all qﬁ the material prepared by International Labor
brgaﬁization see in 1977 published document code ISBN 92-2-~
101786-9. See also Institute du transport aérien - Studies

and Documents, Paris, lQQB/?-E Liability of Public Bodies
Providing Assistance to Air Navigation - M. Beaubois p. 1-38.
Legal Committee Fifteen Session Volume II, ICAO DOC18582-LC/
153-2 at p. 44. ‘ -
Christopher Johnston - Legal Liability of Individuals Employed rr
by the United States éovernﬁent as Air Traffic Controllers

(term paper), McGill University, Institute of Air and Space

Law, 1980 at p;<46; The author' reached his conclusion after

he has assessed sé&eral cduft judgments in regard to controllers
and states liability rgséectively.

The Former fenal Code was édopﬁgg in 1951 and was valid until
July 1, 1977 when a new Penal.Law was adopted and came into
force on that date. Besides the federal statute, each )
Republic and Autonomous Province adopﬁeé a sepéﬁ?ﬁé'Penal Law
with the same date of entrance in force as the federal statute.
Thug, the continuity of legislation was provided. Through
close cooperation in the brocess of drafting, a high level

of uniformity among republicélnand provincial laws was reached.

It should be mentioned too, that on\the basis of statutory-

~ -

[




71.

72.
73.
74,

75.

i 70.

‘ prov1slon, some other principles such as the right of defence,

- 148 - -

-
- A

provision criminal acts can be provided for not only in penal
laws but also in various statutes regulating other matters.

Therefore, one ‘should look for some provisions in the Law on

-Air Nav1gat10n as well. However,lgt the present time, there

do not exist any provisions about criminal offences.

See page 20, ' X
”.ﬁ.ﬁ /
Artlcle 181 of the Constltutlon of the SFRY Besides this™ S

right of procedure and others are also regulated in the Con-

stitution.
Dr. Ljubo Eavcon and Dr. Alenka Selih, Kazensko pravo, Sploéni
list

del 2Criminal Law, ngeral Part). Casopisni zavod Urad

SRS Slovenije Ljubljana 1978 (hereafter cited as Bavcen & ' ;

'Selih Crimipal Law) at p. 118 through 119.

Ibidem at p. 121 and following. \_

Ib%dem atAp. 127.

Article'll of the Penal Law of SFR of Yugoslavia. (hereafter
cited as Penal Law).

Article 12 of The Penal Law contains the following provisign: /
" (1) A doer who, when was committing criminal act'could nof
understand the meaning of his act or could not control his
action because of permanent-or temporary mental disease,

temporary mental disturbances or feeble-minded, is not

conscious (unconsciousness). (2) A doer of criminal offence,

~

whose capability to understand meaning of his act or capa-
‘ |

bility to control hlS action was essentzally diminished be-

cause of some state frgg/jlrst paragraph is allowed to be

Pl ¢ I
{ N /
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76.

77.

78.

79.
80.
81.
82.

83.

punished leniently (essentially diminished consciousness).

(3) A doer ¢ iminally responsible for a criminal offence, who

has caused imself to be in the state which hés disabled him

and wplch prevents him fr¢m understanding his act or to con-

trol hls actions if before that an 1ntentlon had ex1sted in

.

respect to the criminal act or if negllgence had existed in

)

cases when law provides for that some’ act is criminal even ;fﬂ

‘it is done negligently." Y

e
Criminal intent is regulated in article 13 of the Penal Law:
- ’ ,, . - \
"Criminal act -4s committed with premeditation, if the xffender
) f
has been aware of his act anp has wanted to do it; or if he

has been aware that because of his commission or omission can

arise a forbidden consequence or has consented to its arousal."

\
y

Ibidem, Article 14. \
Bavcon selih,\Penal Law at page 197: "Namely, we must 'not forget that gquilt,

in this case unconscious negligence and the charge which the
. / i) v

. / v \
base for it, must be proved but not supposed, assumed or based

\
\

on suspicious legal conciusions."
Ibidem Article 8, para. 2. . S,
Ibidem Article 15. . : \

See Bavcon & Sellh 'Penal Law at p 140\and followxng.

-

Ibidem at p. 144 and following. \

Detailed descrlptlon of the error about a matter‘of fact see

the same authors at page 206 and following\%L B ~
-~ ’,/ !
Ibidem, at/p. 209 and following. In this connection article 43

has to be mentioned, since it is basically |dealing with the
! / ‘ - ' \\ ’
reduction%qf the sentence. That article does Qot contain any

1 !
S
'

\ . . .\\ ‘
L v N

'
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word .about possibility to completely forglve the punishment.

R -
From this viewpoint-the provision of article 17 is exceptional.

However, the practical effect of that provision is to create
1 . ' .

parity between legal error and error about a matter of fact.

v
Ay

85. _See note 4. o
86. E. McClousky, Legal Liability of the Controller,- in The Con-
. P , T
troller, Jourmal of the International Federation of Air-

Traffic Controllers Associations (IFATCA), Volume 19, 1lst
\\
Quarter l980. In his article author dlscusses criminal laws

and crlmlnal responsiblllty in varlogs states- "f% the i T

/

o

Socialist State the controller has a legal duty to be familiar
w1th and to apply the relevant provisions of the aviation code‘
which.-may go as far as to include rules relating to the
construction of aircreft, transport of passengers, baggage and
merchandise on national airlines as well as other standards
laid down by the competent Mlnlstry aimed at ensurlng safety
in flight. Whereas the aim of such rules may be ensurlng
safety of flight, the extra burden placed upon the controller

must from a stress point of view have the opposite effect.

il
1}

Alr transport workers are held reasponsible cr1m1na11y when
v1olat10n of these nples leads to an accident involving per-

sons or property.or h#4 other serious consequences, Even if
; /

- no actual damage results, criminal liability is invoked if a
' . o

controller wittingly violates the rules and so causes a risk

f

of such damage. This in effect in tantamount to saying that

L
there can be a crime simply because one is a controller.

antfallers in the Socialist States are those most in need of

¥

4
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" - already said, some act can be negligently committed only if it

89.

90.

,91.

LA

n

a complete revision of the penal code and a \thére are -
variations from State to State this can only come ‘about by a

properly. constituted international convention which would
forbid what amounts to Statutory crime for the controller."

. A .
See 0. Hood Phillips and A.H. Hudson, A First Book of English

‘

Law, Sweet & Maxwell at page 270 and following.

Bavcon and Selih, Penal Law at page 194: "As it has been
' \

is so provided for in the law and in such cases the prescribed’

punishment is considerably lpﬁer than for intentionai{y
committed acts. There are very few, maybe about 40, cfiﬁes
in Penal Law of the SFRY and in Penal Law qf the- SR Slovenia
where this provision coﬁ;d ge found. iBut‘éh the other side,

those forty acts represent_nearly'a half of all judged crimes
\
in Slovene judicial practice. 1In, the first row are unlawful
. . ) ’ \\_ ¢
acts a&gainst/safety of street traffic which alone are 35% of

yearly judged cases. Therefore for judicial practice, neg-

ligence as kind Of penal responsibility is as important as
I
N N i ¢
premeditation." . ‘ : ' \
The charge originally contained accusations againé; eight

persons. During the trial seven persons were acquitted by

. ;

the Court. } ;
1 |
JP-550 was the flight number, JP is the code foq Adria Airways

- |

The Supreme Court of the Socialist Republic Croatia when it

N

and SSOIiSEthe.flight number.
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was~anaiysiﬁg—theféﬁdgment~of~the—£i;st=ievel~courtmdevn*95

the main part of its explanation to the question of unconscious
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‘\1‘ ‘
negligence. It confirmed and further elaboratéd the con-
clusions reached by. the lower court. The judgment of the _

High Court, April 7, 1978, No. KZ 1490/1977-15.

Penal Law, Chapter 21, Crimes against Safety of Air Traffic

Article 240:

Hi-jacking of Aircraft

(1) A persen, who with force or serious treath that will hi-
jack the aircraft, takes péésession of control of the aircraft

that is in flight, shall be punished by jailing of at least

one year. -

f(z) In the case that the act from first paragraph ‘is very .

fmalicious, perpetrator shall be punished by jailing at least

A

five-or twenty years.

Article 241 \
Endangering of Saféty‘of-Aircraft during the Flight

(1) A person, who places or brings into an aircrgét explosive
or similar dezipee or’maéeriels, destroys or damages other
navigational devices or prodeces on an aircraft other damage,
gives wrong noticerregarding the flight, does not nav1gate
the aircraft according regulations or does not nav1gate it

correctly, omits some duty or supervision regarding safety of

air traffic, or with some other means endangers safety of

\ifﬁ}ight, shall be punished by imprisonment from one to ten years.

(23 If an act prescribed in’the first paragraph causes the
) . ‘ AN

death of one or more persons or the destruction of aircraft,

the perpetrator shall be punished by Jailing of at least

P

five or twenty years.

1

1

o
windalndelong -
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(3)gif someoﬁe is ki%led intentionally, when the crime pre-
scribed in the first paragraph is_ﬁeing committed, a per-
petrator §hall be'punished by jailing of aé leagt ten years
ior to death. ' A h ‘
(4) If the crime:froﬁ‘the first péragraph is committed neg- -
ligently, a,beygetratdr shall be punished by jai{}ng up to
three years.
(5)\If.£he crime from fourth paragraph causes death oé one or
more persons or destructionfof airéraft, a perpetrator shali
be punished by jailing froﬁ 6ne to eight years.
Article’ 242 ' “ ' n e

\Destructioh and Removal of Signs Designed to Safety of Air

4

%raffic

A person, who destructs or removes a sign that is designed to

safety of air traffic, shall b? punished by jailing up to .
three- years. v \ \ ﬁ%
1 - \ v

Article 243

!
Misuse of Telecommupicational Skgns

A person, who wi malicious.purpose of unnecessarily emits -
. Z :

_international sibnal for help or signal that he is in darfger,\
or who with the telecommunicational signal misleads ‘that the

danger is present, or who misuses\iqternational telecommuni-

<

cational. signal, shall be punishéd by jailing from three months
to three years. ‘
' ‘ - '
. The last article should be placed in anather chapter since it

2

_ bas broader sense and its provision relates not only to air

traffic.

-

. N -
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2 U 93. Yugoslavia ratified all three conventions which requlate

‘various acts against safety of air traffic:

\

a) the Convention or Offences and Certain Other Acts Committed

oh Board Aircraft, Tokyo 1963, on February 125 1971;

b) the Convention for the Suppressionﬂof‘Unlawful Seizure of

o

N - Aifcragt, Hague 1970 on October.z} 1972;

T - c) the Convention for‘the‘Suppression of Unlawful Acts against

L 3
the safety of Civil Aviation, Montreal 1971 on October 2,

1972.

94. For a description of the duties of a controller, see above

chapter 2. C : . ) -
1 \ i - - . : '
95. Article 182 of Penal Law contains following provision:

.

11) A civil‘servgnt, who violates a séatute, other regulafion
(:> : ( or general acts,\omits obligatory supervision or othérwise
obviously unconscientiously works during service, although
'knows or should and.could know that,because‘of-ﬁhat can arise '
worse viof%tion of someone'’s rights or material damage and v

¥

SN
such violation or damage really arises and exceeds ten -

thousand dinars, shall be punished by jailing up to three years.
(2) If the crime from first péragraph causes worse violation of -
someone's right or ‘material damage that exceeds one hundred

‘ . thousand dinaréd a perpetrator shall be punished by jailing
from six montﬁé to fi?é years., ' -

" 96. The Law on Invalidity of Legal Regulations Adopted Before

April 6, 1941 an§"During tﬁe Enemy'sl0ccupation, The Official

‘Gazette FPRY 86-605/1945. - N ' h

( : , T
) 97. Some statutes which regulated particular fields were:

Y

a .
v “ .
< —
) v g
2
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- on prescription of claims of 1953,
" - on trade on grounds and buildings of 1954, and ‘
- on exp101tation of ships of 1959 |
98. The General Usages of Trade were published in the Offic1al

Gazette No.“15/1954. With. the adoption of the new law they

became invalid.

99. Art%cle 269 .0f the Law on Obllgatioq Relations contains

' folﬁqwing prov1510n. "Unless in stipulations of this section -
othervwise prescribed, provisions in this law apoué compen-
sati0n«of'noncontractual damages are used according to their

sense for the ‘compensation ef this damage." The section,™

o

which was referred to is part of the chapter about Effects r
of Obligations that regulates debtor's.- rights ‘and creditor's

obligations and among them the rigﬁt‘to\get compensation for

damaée in the case of nonperformance of an obligation on the

side of a debtor. Referring to the. general\ provision of
. . AN .
indemnification it makes a connection between\ contractual and’
, . \

noncontractual obligations for damages. It shows, that Yugo-

slav legal. system in general recognizes a uniform regime of

*

liability except in cases when statutes contain explicitly

different provisions. ‘ . .

100. Detailed analysis of- obligations for indemnification is given
in Dr. Stojan Cigoj, Yugoslav Law.on Compensation, (hereaftdr

Clng Law on COmpensation), Ljubljana 1972 at page 86 and /

1
-

] follqying. \
101l.- Ibidem.at -p.-91 and.following. °

102. Dr. Stojan Cigoj Obligatibn ﬁelations,aThe Law on Obligation

v
Vo




103.

" 104.

" derides the term damage in material and nonmaterial damage S

Relatioh with the Commentary (hereafter Cigoj,- Law on
Obllgatlons) ’ Casoplsnb zavod Urandni lJ.st SR Slovenlje,
Ljubljana 1978 at pages 162 through 163.

Cigdéj, Law on Compensation at p. 131 through 198. The author

and elaborates e‘it‘her kind in a detailed manner. :
See Dr. Cigoj Law on dbligations p- 199.;nd foliowing. See
also Article 185 which contains the fbllowihg provisions about
the recovery of ;naterial damage:

"(1) The respons:.ble person is obllged to bnng ahout the state
7

= whrch had egas'fed before the damage has occurred. e

/

/

7

. . ~— .
/by the person who's liable, the court decides that the injured:

(2) If the restitution of the former state does not render’
R

_ the damage, legal, the bound person has to give compensation

i for the rest of the damage in money. - o

N _' \.‘:'
(3) Whenever the restitution of the former state is not e '

-possible or the court holds it not to be necessary to beé done

' person has to receive adequate amount of money for compensation.,

(4) If the suffered person requires the compénsatio in money

a

the court adjudges it unless the circumstances’ of a glven case
justify the restltutlox‘-z of the former state. - : i
Article 189 of tife Law regulates the amount of the compénsat;on :
for material hdamage: ‘

(1) The injured person has the right to recover for the

. common damage as well as for lost profit.

¢

(2) The compensation if determined-upon the prices existing in

the time of the delivery of the court v, decision un-
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-

A

less otherwise provided in law. N
' ! < “

-

- 53) When estiﬁating the lost’profit, it is the profit which

could have been,;eisonably expected in regard to the normal

o . L

running of the' thing or in regard to the particular circum- \

f

' . g > , . . s
‘gtances- but which because of the commission or of the omission
{ -~
. L \ 1
L] . ¢
of the damage-feasor was not made. )
( oo ’

- (4) 1If a thiﬁg has been destroyed or damaged by intentional

)
. N

~criminal act a court gan determine the compensation in re-
lation to the vaiﬁe'which‘thevthing ﬁad had for the owner.”
Artic{é 200 provides for the monetary compensation ,for
different limits of nonmaterial daméaee: ' .

105. The doctrine ‘recognizes aléq 80 called alternative and re-

- seive causality whicﬁ is elaborated in Cigej Law on Obligation

~fat p. 165 and ‘Law on Compensatlons at p.,%Ol through 244 where

dlfferent theories about the causality are dlscussed

106. For more compreheneiyeaetudj of Lnlawfulness see Cigoj Lavy
hon'Comp nsat%on at,éage‘94 and following. ]

107. Ibidem at page.258 apd followiné; . S,
108. Artlcl 16 of the Law on Obligation Relatlons. 1”

| lOé. ClgO], Law on ObllgatLOns at page 173. ‘
110. Ibidem at page 173. ’ o . —
111. Ibidem. S | R L

7112: Artlcle 159 of the Law on Obllgatloﬁ Relatlons in 1ts third . R

113.

*3
paragraph extends the liability on the persoh who has caused,

-

i the damage—feasor to be in the state of unconsc1ousness.

‘Ibldem, artlcle 160.\ : 3 : ) o ' (

f N -

R B A\ - -
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o

~page_ 120 through 129. However, thefarticle mhich regulate

the defences are included in the division Fault Respon51b111ty

Al ’
:

7/

- 15% -
1 . .
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The doctrine considers the defences, as the circumstances

which _exclude unlawfulnéss. See Cigojaﬁa% on Compensations

of Law. For our study artlcles 161 and 163 are,of particular
interest. They read as follo&s: '
Article 161. - ) o
SeI?ﬁbefenoe,~Distress,APreven%ion of Damagg,frbm Otner Person
(1) Whoever in self-defence causes damage to an aggressor is;-
not obliged to\oompensate the aggressor exoept in case of ;5
excess of sel.f-defencbe. - ) _
(2) If somebody ln distress causes damage, the person who has
suffered damage can request the compensatlon from that persoJ
who 1s_respon51b1e for the arousal of the _damaging danger or
from those persons from*;jom the damage has been prevented,

yet hotJmore can be cladireds from the latter than the amount

of benefit tﬁep have recerved from 1t. . T‘{l

(3) The person, &ho suffers the damage whlle protectr another
from others from damaging danger has the right to request

the compensation of that.damage to which the person has been
) ' T ¢

reasonably exposed.

Article 162. A ¢ ‘ ‘ L

Allowed Self~Help 8 ; ‘ - ,

(1) Whoever durlng the permltted self—help causes damage to

L /s

the person, who has caused the need for self-help, such' person
- P o

is not obliged to compensate for such damage. ' .
~ '

(2) Permitted self-help is the right of eyeryone to divert

)
[

. .
\ ¢ o
-
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115.

116.
117.

-118.

119.

120.

s

‘coptains the follow1ng prov1510ns.

. (3) A.possessor is partially discharged of the responsibility
"lf the injured person is partially at fault for the damage. J

(4) If the third person is partially at fault for the damage,

"agalnst the 1n3ured person, Yet he’ is obliged to compensate

PRS-t

T - R r

-l

S S
-
w
-0
|

| :
Ibidem, pages 188 and 189. ,

Article 177 whlch is entltled Discharge of the Responsibility
“'7;..4-

"(1)A possessor is discharged of the respon51b111ty lf he

proves that the damage has been caused by some reason which

has been outside of the thing and its effect could not have

been expected; avoided or diverted. -
(2) A posséssor is also discharged of the responeibility if
he proves that the damage has arisen exclusxvely due to the
act of injured person or someone else and the act could not |

have been expécted and its consequence avoided or diverted.

this person is with the possessor of the thing 301ntly liable

-~

3

according to his fault. ’ : .

See above.page 2.

The Law on Civil Procedure which is uni form for the whole

tefritory of‘ngoslavia was promulgated in the Official Gazette

5 -
f

9 , N 5 ;!
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121.

122.

123.

124.

125.

127.

R

'

SFRY No. '#, 1977. ‘ ‘
/ » .

A more elaboggted.analy51s can be found 1n Cigoj Yugoslav ‘ N
Law on Compensations at page .47 and following. - ’
Ibidem. For more details at page 350 and follow1ng.

In 1965 the B§51c Law on Labor Relations was adqpted. It was
‘a uniform act, valid in the entire,cogntry, and

applicable to eaéh category of workers‘or employees.

The para. 1 of Art. 171 isas follows: "The provisions of the
preceéaing article are also applicabie to 6ther'juridicial
gersons and persons who by their personal work'perform an
activity in respect of liability which has been caused by

»

workers who work with them, during the work or in connection

with it. . .

-

. the case in aviation accidents.

The Law on Foundation of State Administration, on Federal

\

Executive Council and Federal Administrative Organs, Official

' Gazette SFRY No. 23, 1978.

The protection of workers agalnst to high selzure of his
'salary, which is normally the only klnd of income, is stipulated
4in article 137 of Law on Associated Labor. It permits the
seizure of a maximum of one third of the worker's’galary.
Thaﬁ'mea;s that the possibility of having damage repaid is
not egpecfally good when the amount is high which is usually

0
The Yugoslav Constitution in its second part about socio-

‘economical system elaborates the position of men in associated

- labor and social property. To give a better idea about re-

//

“1ations among people who assoCiate their work in various forms
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(v

of associated labor organizations sdme constitutional pro-

visions are set out thusly:

"Man's economic and social status is

¢/
!

/

> /
etermined by labour

and the rgsult of his labour, an the basis éf equal rights
and fesponsibilities. No one may’gain any material or other'
benefits, diré&ﬁly or indirectly, by exploiting the labor of

others. “No one may in any wéy érévent a worker from deciding,

on equal te Wi workers, about his own labour and
about the czzditions and results of h%s labour, or restrict T
his decision-making riéhts thereto. (Art. 11).

The means of pfoduction-ghd other megﬁs of assoéiatgd labour,
products generated by associateq\igéour and income realized
‘through associated léﬁéur, resources for the satisfacEioﬁ of
collective and general social needs, .natural resources énd 1
goods in public use, are all sociallyfaﬁned property. No : ]
one may acquire the righi of ownership over sociai resourqés E
" which afé conditions of :labour in basic and other organizations. :
of associated labour, or which areipsséntial for the }e?1i~ 3
zation of the functions of.self—managing communities of in-

terest, other self-managing organizations and communities,

and socio-political communities.\'Socially owned resources
may not be used for approprlatlng the surplus-labour of others,
or for creatlng conditions for such approprlatlon. (Art. 12)
Workers in associated labour working Wlth socxally—owned re-
sources have the inalienable rlghts to work w1th these re-
sources to satisfy their personal and social needs, and to

{ -

manage, freely and on equal terms with other wquefs in

| -
N /

’ v . 4 -
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128.
129,

130.

131.

132.

133..
134,

135.
136.
137.

‘Beck, Munchen 1975 at page 14. °

- associated labour, their labour and the conditions and re-

sults thereof. (Art. 13 para. 1). '

/
In exercising the right_tgﬁwork/ﬁﬁthvsdcially—owned'reidurces,
workers in associated-labour are, in the common éndlgeﬁeral
interest mutually responsible for using these resoufcés in

a socially aﬁd‘econgmicaily opportune manngr; for constantly
renewing, expanding and improving tﬂem, and for fulfilling
their working obligations conscientiously. In exercising their
right to work‘ﬁith socially-owned resources, they may,ngt ac-
dﬁire material bénefits‘or other advantages that are not based
on their labour. (Art. 15). ' , 5

Article 205 paragraph 1 of the Law on Associated Labor.*

Ibidem. Article 208 paragrapﬁ 1.

Basic Law on Labor Relations, Official Gazette SFRY No. 7,
\ .

1965. . ’ !

Great Britain - Foreign Office, Manual on German Law, Volume

2, 'Her Majesty's Stationery Office, London 1952 (hereafter

cited as British Manual Volume 2) at page 72.

Paul pockélmann, Strafrechtadllgemainer Teil, Vérlﬁg C.M.

/

et

" P 3
Paul Bockeélmann, Strafrecht, page 27.

u! - 5 -
Schwarz - Dreher, Strafgesetzbuch und Nebengesetze C.M. Beck’

sche Verlagspuchhandlung}.Munchen nud Berlin 1967, (hereafter °
cited as Schwarz-Dreher Strafgesetzbuch) at page 1ll.
Ibidem, page 43.

Schwarz - Dreher, Strafgesetzbuch, page 11l: - : - .-

. ) L | N
- Ibidem, page 17 . N
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138.
139.

140.°

141.
142.
143.
144.
145.
146.
%47.
148.
149.
150.
151.

152,

Sl . <
, ) \
) ) / - 168 - i ‘\\
- N\
Sty - N
Ibidem, pgge/i;j
“"Paul Bockelmann, Strafrecht, page 71 and ﬁages 149 and
follo&ing. See also Schwarz-Drehen, page 18.
Ibidem, page 91 and following. .
Ibidem, see also Schwarszre.en, page 91 and following.
Ibidem, page’ 98 and following. /
Scﬁwarz-Dréhéf, page 98 and following. _
Ibidem, page 125 and following. " .
Paul Bockelmann, page 191 ana following. :
Schwérz—Dreber, page 101 and following. :
Ibidem, éage 89.°
Paul Boékelmann, page 106 and following. \
Ibidem, page 111 and following. - : , -
Ibidem, page 117 and following. . " '
Ibidem, page 118. ‘ , :
Article 16 of the Penal Law contains the following provision ;
about factual error: | ' “ '%
" (1)Anybody who in cgmmitting the act QAes not know a circum- ,j
stance yhich is pértjof the definitiona{ elewents, act; ‘g
'withbut in#ention. éhe ligbility for negligent cémmission \g

" the circumstances which are part of the definitional elements ,

. reaten - ——————

i - @
remain unaffected. :
1 i \

(2) Anybody who, injcommitting the act, erroneously assumes

of a less severe statutory provision may be punished for

‘

intentional commission only in accordance with such less

severe provision."
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i

i ) -153. Legal error té digcussed in Bockelman Strafrecht at p.\l19
and following. See also British Manual Volume 2, p. 83.

N 154. Ibldem at page 121: An offender does not act in the legal~

-

error "if he only recognizes that his act is punishable."
155. Article 18 of Penal Law reads as follows:

"Whenever the law subjects a certain consequence of an act
0 k‘ N
\< to a more severe punishment, only the principal or accessory
" N
\ ' who can be charged with negllgence w1th respect to such

consequence can be subjected To the more severe punlshment."
156. tlcle 315 of Penal Law reads as follows:

"“"Dangerous Interference with Rall Ship or AlrQTraffic.

l) Anybody who jeopardizes the safety of rail, monorall ship

'
/
'

\ ’ {
N e * !

r alr traffic by

(“) L. ae§troying, damaéing or removfng installations or public
\ : ,conbe ances, |
;,\ \ 2. ptepaf;hg obstacles,
. \\ N 3. giving falge\signs or siénals, or |
i 1 - 4. performing any sgmllar, equally dangerous 1nterference
. and thereby 1mperlls Ilge or l}mb of Pnother or another s
valuable property shall be\gun;sheijw;th 1mprnsonment/froml :
three months to five years. \7\ ! ‘ . Dok,
5 (2). An attempt is punishéble. ‘\\ ‘ ‘ o 'g
T (3) If the perpetrator acts
' 1;. with the intention of causing an acc1dent, .
’ /2.’witﬁ the intention of making possible or con@ealing another
N d crime, B
() | | . RS x X
' ! Y
7 ) - i “
' ® te o !
. o . O L —
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" a fine.
(5) Anybody who, in cases under paragraph 1, acts negligently

and negligently causes the peril shall be punished with im-

" the peril before serious damage occurs. Under the same

- circumstances, the perpetfator shall not be punished under T

/‘ - 16§ -

/
‘ /
r

the punishment shall be confinement:.in a penitentiary not less

than one year and in mitigated cases, jailing from six months
- / . . . |

t6 five years. ’ ( ) J L

(4) Anybody who, in cases unaer paragraph 1, causes the, peril

negligently shall be punished with jailing up to five years or

prisonment up to two years or a fine.
(6) The court may mitigate the punishment provided in para-
graphs 1 to 4 in its discretion (Art. 49, paragraph 2) or

refrain from punishment, if the perpetrator voluntarily averts

paragraph 5. If the peril is averted apaft from any‘doépé/;f

ST,

the perpetrator, his volﬁntary and earnest endeavor to attain _5
such goal shall suffice. ‘ ‘ . o ,

Article 316cof Penal Law contains the following provisions:
. N ~.
' ’ it

Attack on Air TranSport :

»

(1) Punishment of not-less than 5 years, in cases of less

importanég 1 year or more, is due/tp anyone who
/

/ /e
1. useg/force, or threat, or similar action, in order to gain

the' control over an aircraft /in flight and engaged in civil

aviation, or to exercise control over its command, or

2, uses firearms or initiation of an explosion or. fire, ‘in

= ¥ s

order to destroy or damag$ such aircraft or its cargo on 6 v
) - a0

board. “ . / y ' #
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Equivalent to an aircraft iﬁ flight is an aircraft which has
already been entered by members of the crew or by passengers

or the loading of which has'started, or which has not yet

been left by members of the crew or by passengers, or the
unlbpding of which has not yet been terminated, in accordance

- with the schedule.

(i i p A o Do
K

{

(2) Punishment is life imprisonment or detention for not less

£

than 10 years, if the act has deliberately caused the death
of a person.

(3) Punishment is between 6 months and 5 years, for anyone
o

»
who in the preparation for the punishable act under para. 1,

€

produces, procures for himself or another person, keeps or

leaves to anyone firearms, explosives or other materials or

installations for an explosion or fire.

(4) In .cases of p&ras. 1 and‘3 thé Court may reduce the
punishment in accordance with its discreﬁién itvthe wrongdoer
gives up his énterprise on his own will and prevents the
finélizatiou before cqnside&able daﬁége results. . Is the
finalization prevented without actiog\zf the wrongdoer, his

free and serious efforts to prevent it suffice.

158. Schwarz - Dreher Strafgesetzbud at page 1027,
e 159. Ibidem at page 1026. "

160. The German Civil Code was brought into force on January 1,

' 1980, . _ :
\ 161. TQe Code is composed of five Sasic pa?ts which are the
“;,: . following: o ‘
(‘) A 1. General -Part - Article 1 through 240; (

a

- \




l62.
v 163,

164.

165.

166 .

167.

168.
169.

170.

- 161 -

- S

2., Law on Oﬁligations - Article 247 through 853;
3. Law on Things - Article 854 through 1296;
4. Family Law,~- Article 1297 th;ough lQél;
§. Law on Succession - A;ticlé 1922 through 2385;
Second part of the Codé Eeéins with general provisions which
are subject matter og Articles 241 through 4%2.'
The Law on Delicts covers Articles 823 throu&p 853. '
British Foreign Office Manual of German Law Vé{ume 1, London
1950 (hereafter British'Manual Vol. 1) at pége\lOZ and .
following.
‘Article 826 of the Civil’Code.

)

Ibidem as note 163 at page 103. According to the opinion -

. \
‘expressed there the contra bonos mores system gives tourts

useful tool to apply principles of morality and ethics as

_they are viewed by the majority of society at certain moment .
K .

or period of time.

Von Mehren, The Civil Law System , Cases and‘Materials for
1 f

the Compa§§tive Study of Law, Englewood Cliffs, N.J., 1957

(hereafter cited as Von Mehren, The Civil Law System) at
page 351. - ' l ' >

Pslandt, B&&gerliches Gesetzbuch, C.M,'Beck'sqhe Verlagsbuch-

handlung, Mghchen 1977 (hereafter cited as Polandt, Burgerliches

" Gesetzbuch) at page 284.

Ihidem. \ | "

—

Ibidem at page 841l. See also Von:Mehren, The Civil Law System
at pége 353.

British Manual Volume 1l--at page 66 and Von Meﬂren, The Civil /

A &
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-

() ) - Law System at page 359. ,
171. Article 254 of the Civil Code.
172. "}Bril:ish Manual Volume 1 at page 67; ' .
173. hSelf-de.fence and state of distress are subject matter of \
artiu;':le 227 and 228 respectively.

174. Ibidem, the last sentence of the Article 228 of Civil Code.

g

| 175. British Manual, Volume 1, at page 57.
176. Article 904 pf the Civil Code.
17:7. " Ibidem, ArtJ:.cle 249, !

178. 1Ihiden.
.. 179.' Ibidem, Article 250. ' : . -

180. Ibidem, Article 251.

181. Ibidem, Article 847. See also Von.Mehren, The Civil Law

- System at page 361l. N

-

182. Articles 833 through 836 of Civil Code establish the ;

N principle of objective liability in cases of damauges causéd“;y.
animals or by fall of building or part of it due to °defective -

w | construction 01.' insufficient maintenance. The defendant can" \
argue and prove necéssary surveillance or care és well as that:_ .

Y . .
the damage would have taken place regardless of such surveill-

w' ance or exercise of care. However in the case of building th‘e N
: burden of proof leads 'back closé to the fault liability although.__

it 4s not mentioned. See also British Mz_zlniial Volume 1, page ‘

108 and following. - ST ' y

183. Von Mehren, The Civil Law Sysiem at page 416 a‘nd —following a.?'! /'\

well as British Manual Volume 1 at page'104. /
. ; /

. / o
184. Von Mehren, The Civil Law System at pages 451 and 452. .
)

v . —
+
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- 185, . Ibidem. ) . : . ’

186. fhe responsibility:for the damage caused to persons and thiﬁgs ‘
whlch are not aboard the alrcraft is regulated in Artlcle; 33

‘ througﬁ/43 of the Law on Air Trafflc.

187. IbldeA Article 37. i .

léé. See above pages ‘75 and 76. -

189. The liability from the contract of carrlage is regulated in

i Articles 44 through 52 of the Law on Alr Trafflc.

190. Ibidem, Article 45. ) \

191. Ibidem, Article 46.

i92. Ibidem, "Article 50.

193. Ibidem, Artible 51.

194. Cigoj %aw on Cgmpensationsuat page 47.°

195. John M. Loegbein\Comparative Criminal Procedure: Germany,

R American Casebook Series, West Publishing Co. 1977. The
author elaborates qulie extensively the question G6f "Joining
a Civil EI;;$-20 the Prosecutlon at pages 111 through 118.

'196. Article 831-of Civil Code for detailed commentary of v1carlous
llabillty see Von Mehren The C1v11 Law System at page 434 and
following. It is worth to menilpn that this system is not

) \f applicable for mangers and organ;\of a corppratioq or other
! legal person. ' N ‘

197. The description of the selectien and supervision of the em-
ployee is done in“theﬂcommentéry”to—the—afgicle‘in Polandt
Burgerliches Gesetzbuch at pages 845 to .849?\\~ :

198. For extensive enélysis of the reletionsh%p~betweeq the liab;lieyg

- “ -

of a servant' and of the sﬁq;e see dr. Herman von Mangoldt

~

< v

4 e el
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(N},

199._

200,
201.

202‘
203.
204.

207.

—/,

208.

209.

.In 1977 and in 1978 two.Special Air Trénéport-Conferénces were

. - 1

N
¢ i
4

Das Bonner Grundgesetz (hereafter,ﬁangoldb Constitution)

Berlin and Frankfurtv a.M., 1966 at page 824 énd following,

Ibidem at page 825 it is gtaféd.that: Ptﬁe‘Stafe steps on
/

the position of the servant as it is provided for in the‘

Article 831 of Civil Code. o

See IFATCA Circ¢ular, February 1978 at pages 17 and 18.
Article 2 of the GESETZ UBER DIE BUNDESANSTALT FUR FLUGSICH-

ERUNG (Act on the Federal Agency for Air Navigation).

Ibidem, Article 1. °

b

o . -

Ibidem, Article 4, para 1.

-

k!

. . P 3 s @
British Manual Volume 1 at page 111. See also Lgrsen Re-

gulation of Air Traffic Control Liability by Inxérnational"

* Convention at page 29;2 ‘ oot

See note 199. - L, L.
The Supreme Court.in the case Capitol International Airways

Inc/, Smyrna, Tennessee 37167 U.S.A. vs. BUNDESREPUBLIK -

DEUTSCHLAND, file no. III, 2R 131/77.! .

u

!

held at ICAO. ‘ ' ,
) ‘8

.

Thomas ;urgenthal Law —'Mgking in the Fnternational civil

Aviation Organization, New York 1969 at pages - 57 through 122.

The Annex 9 did not get any acpeptance_intq‘national re&@lation

without the ;ese%vqtion or-without the answer. 72 states

1N

~informed ICAO about exist;ngﬂdifferen es‘and 71 did not ™~
answer at all. ~ . L -Vj” ‘
210+—The respective conventions were concluded as fallows:
C - Asgcna Decémber 12, 1959; B ' "\ - _ Ej
s : -
T e - mt:il):
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- %215, Constitutive Charter of the Central Ameérican Corporatlon fo1

;'Coeesna‘February 26,‘1960, and ' \ ‘ , - e

- Eurocontrol December I}f;tafo
211." See the preambf%s to ithe conventions on Eurocontrol and ’ f;’
»‘ Cocesna respect;vely as well as The Artlcle l/of -thé Asecna B

-

Convention. g g ‘

212. See note 217, same.autpor,,at p. 467.

213. Asecna - Cahier de Charges, Comprenant 1'Avenaut du 6

214 . yIbidem; Article 13, para. 3. ! ;

1

) o

©

juillet 1960°- Article 13 para, 1. - - /
e B — - s . ’ ¢
|
|
r
!
!

Air Navigation Services, Article 5.

i
.217. C. Bosseler, Internatiohal Problems of Air Traffic‘Controlf

216. Eurocontrol Convention, Article 25, para.| 2.

and P0551b1efSolutlons 34 JALC, 1968 at pages 471 and 472,

218., C S Dahl Air Trafflc Control Llabllity in Norway and frow

[4

B

v g NIl S T e o S SOt Sl

eréWPOlntlof Internatlonal Unification, 1975 (M 1113 un-.f‘

'o

f published.thesis) at .pages 7l'and-722‘ . Co

o - egen
POt

}

219, ICAO DOC 858Q-LC/153-2, 1964 contalns the materlal presented 5

P

R
i

by the Sub-Commlttee for the flfteenth session w1th the

;
geference sign LC/WD No. 701 wh1ch at%page 12. enumerates ghe R
. mater;alS‘on dlsposal to the sub~Cdmm1ttee. g
v, .- ! - s o~ E‘;:

220, - Ibidem, at;pages 13 and 14. .y L , 4.
\ -7 * ' “4 *;

221. Ibidem; page 14.- . s
222. Ibidem at pages 33 and 34. . -

*

223, For answers of states see ICAO DpocC 8787—LC/156-2 at pages 315

v

and follow1ng. - . ; . ’

e 1

224, ICAO.DOC a737-LC/15%-1.

- ° - . . . ’
.
A ? . " v - R -
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~225. Ibiden at page 148 the following conclusiep was adoptea:_

"The %hairﬁan, summing up the discussions on ﬁaragraph 48,

: said that the opinion of the Committee appeared to be that
o . it was appropriate for the, study of this matter to continue."

K s -226-. Paul B. Larseh, The Regulation of Ai:\ Traffic Control Llablllty X
"1..5» PE . . -~ ‘

by Internationai Convention (unpublished McGill thesis), .1965 i

r at -pages 134 ahd 135. ) :

. ! : . . N\ T cq s .
227. Cristen Sverdrun Dahl, Air Traffic Coritrol Liability in 'Norway
and from Viewpoint of International Unification at page 11l1.

228. The Legal Commi ssion reported to the Assemblies adoption of N

P 4]

. following conclusion:
( ) (a) to retaln the subject of Liability of Air Trafflc Control
Agenc1es as an 1mportant item in the General Work Pro-

gramme of the Legal Commlttee,

\

' ° , (b)lthat Contractlng States and Internatlonal Organlzatlons L
should be requested to reply to a detailed and precise “
" Questionnaire which.wquld elicit a statément of legal
probleﬁe of sufficient magnitude to requirxe urgent action,
. together with an lndlcatlon of p0551b1e solutlons. _‘ {

(Y

TAZB-WP/lZG)

/ The above pnoposal was apparently‘adopted ln its entlre text.

)

. N . - . )
'l‘ . U- .. N .t
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Appendix .
Extract from the Report on the Acc1dent of the Trident Three

Alrcraft G—AWZT and 'the .DC~ 9 Aircraft, YU-AJR above Zagreb Vor

7

l. INFORMATIOMABOUT THE ACCIDENT

1.1 HISTORY OF THE FLIGHT )
' v "—\V_/‘ ’L
a) Trident Three Aifcraft -

The Trident Three was on a scheduled transport : Light (Bealine

476) from the a1rport Heathrow - London (England) ‘to Istanbul

- (Turkey) carrying 54 passengers and’ a crew of 9. N
[}

The aircraft took off from Heathrow alrport ati08:32 (GMT) .

The flight (BE 476) proceeded normally via Wedt Furope and a

!
N portion of the airway UBS5 above-Yugoslavia until the collision near

[N

C o Zagreb with an aireraft of Inex Adria, flight JP 550.

First contact w1th the Area cOntrol Centre - "upper seefor"
. © in Zagreb was established on the frequency 134,45 MHz at 10. d4 12"

' . GMT. The conversatlon was: "Zagreb, Bealine 476, good afternoon“
{ i A ~ Y,“'
afd Zagreb response was: "Bealine 476, good afternoon, go- ahead"

. ' i0.04l9" BE 476: . 476 Klagenfurt at 02, 330 esrimﬁting{
’ E zagreb 14. ' o / .
Zagreb: e Bealine 476, roger, call mé pafsing'
| Zagreb, flig?ﬁxlevel 330,'SQUﬁhK Alfa

2312, * cn

i 10.04'40" BE 476. } 2312 is coming.

No further calls were recelved from the aircraft which was
! ‘ ‘ requlred only to keep a llstenlng watch until the time of: the next

. .
1 . v ~ 1

-

¢ - -~

( * SQUAWK Alfa 2312 means: select the secondary radar transponder
> : to Mode/Code Alfa 2312. 'Upon selecting, the radar display at:

B ) the controller's position shows a symbol of the aircraft or 315
! o . degrees and the number A/2312 and flight level 330 in front-of 1t§

On the basis of this information the controller ideéntifies
the aircraft.

.




AT

‘
N

>
existing characteristics of ZAG VOR.

call over Zagreb VOR.**

Immediately after the previous call, the crew heard a Turkish
Airlines aircraft reporting to Zagreb Control its position over point

"Charlie™ (just ahead of the Trident) at flight level (FL) 350. A

é

remark by one of tlie Trident trew members recorded on the Cockpit

Voice Recorder (CVR) indicates that they saw the other aircraft

-,

ééssing overhead in the opposite direction shortly afterwards”.

] vl .
The .aircraft mantained a heading of 120-122° until 2 min. 50

"sec. before ZAG VOR at flight level 330, .recorded indicated airspeed

(hereinafter speed) 295 Kts, Ground speeds: 489 Kts (905 km/h).

Ehe'aircraftﬂﬁxgw along the airway centreline with slight side

‘deviation, (1-27km) to'theright due to wind. angle of-220°/45 Kts.

(méasured at 12:00 hours) and probably due to tolerance in the p

At 2.min. 50 sec. before the collision, the aircraft changed
heading to 115°, Five seconds before the collision heading was 116°
and it was maintained until the collision. From plotted data it

could be concluded that’at the moment of collision the aircraftiwas

1.5 - 2 km. north-~east of the hlgh cone of ZAG VOR at flight level

~—

330 and at a ,speed of 295jggb//

The c0111510n betyeen Beallne 476 at JP 550 occured betweern the

/

‘~hours 10.14'38" when the alrcraft JP 550 reported malntalnlng fllght

level 330, and 10. 15'06" when Bealine 476 did not reply to a call

\ ¢ p

2

from Zagreb control S

\Subsequent examination of the wreckage showed that the left

wing of the DC-9 cut through the fllght deck and forward passenger

_compartment of the Trident. Both aircraft fell to the éround.

[

_**  YOR: VHF omni-directional range (radio navigational beacon) .
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(" b) DC-9 Aircraft - S
o The purpose of the flight was .transportation of- 108 West
German tourists from Split to' Cologne. ~
The aircraft, with a crew of 5, took-off from Split airport
at 09:48 (GMT) on flight -JP-550. - ‘ B
In coordination' between thé Approach gontrdl in'Split and
, — the Area Control Centre in Zagreb - "Lower sector east", the aircraft
", . JP 550 was cleared to Elimb to fliéht level 180 andrﬁq‘cro;s Split
i ‘. VOR at flight level 120. After take-off the aiégfaft climbed
k overhead the airpbrt and Split VOR. Seven minuées 1ater,hon passing

I ‘ )

flight level 130, it switched to frequency 124.6 MHz of the Area

4

Control Centre in Zagreb (lower sector east) as follows:

=3

09.54'49" JP 550: \_  Dobar' dan Zagreb, Adria 550.
‘(Good morning Zagreb, Adria 550).

croésing 130, climbing 180, heaéing

Kostajnica. -
Zagreb: °Roger,~recleared 240, Adria 550.‘
l ( . - *
§ 09.55'01" JP 550: " . Recleared 240. f T

*'.\ . The aircraft JP'SéO proceeded c¢limbing to the cleared flight

i level 240 along the airway B9 maintéining heading from 359° to 9049'i

I

° A\

PP - with average recorded speed of 285 Kts.
' 09.55'50" Zagrebs: '~ . Adria 550, recleared 260, call crossing
\ , 220, . .

As the crew did not call back:and did not repeat the instructibn,
pAY

Z2agreb air traffic control called again:
N { .

: s . 09.56'02" Zagreb: . Adria 550, Zagreb .
f ' © «JP 550: .. 550,‘cleared 260 and call.you crossing 240
RS ; " do you read me?

09.56'12" Zagreb: call me crossing 220.

. N - : . N “
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|

JP 550: 1 wilJ.call'you\prﬁssing 220. - )

. ’ . // i
After about 3,5 minutes ATC Zagreb 7équired a level check. -

LA

09,59'53" Zagreb: Adrla 550, level check.
JP- 550: 550, cr0551ng 183. - .
Zagreb. Thanks. ) '

—

7

Cr0551ng fllght level 220, requlred by ATC, the crew reported

,.

as follows: . N | ' o
. -

10.02'44" Jp 550: zagreb, Adria 550 crossing 220.
) . . (

.Zagreb: Zagreb, Adria 135,8 Good day. .

\

\ "JP 550: ‘ Goodqbye.

Fromfthis moment the aircraft JP 550 switched to operation with

the middfe sector on the frequency 135,8 which is responsible;for

. ' . AN "
safety and regulation of traffic between fiiéht levels 250 and 310«\

) ' 3 N

.10.03'21" JP 550: - Dobar dan Zagreb, Adria 550.

(Good morning Zagreb, Adria 550), crossing!

i 225, climbing 260.

Zagxeb: 550, good morning, SQUAWK Alfa 2506,
AN ' .
~ . continue climb 260.

—

Approximately 18 minutes after took-off the aircraft levelled
' ' /

out ‘at f£light level 260, head;ng°359qnand speed of 316 Kts. At o
10:04 hourshihe aircraft was‘sz km. totihe south from Kostajnica.

At th%§ tlme, 'Bealine 476 was crossing Yugoslav-Austrlan border..

The crew “reported to the ATC mlddle sector as follows.

10.05'57" JP 550: Adria 550, levelllng 260, standlng by for'

A

. ‘ hlgher. o
.0 zagrgb; o 550, sorry 330 y..e... 310 is not;a%iiag-
- ‘ " ble, are yoﬁ able to climb may be
' - to 3502 ) ' h *
JP ~550: ‘ affirmative, affirmative, with pleasure.

- T . . -
- - + - - * - ' B ” -
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" fllght elements.

!
- '

The aircraft was retained 1 min. 48 sec. at flight level 260

-

in a horizontal £light and only then it was cleared to climb to

- flight level 350 as follows: ~

10.07'40"Zagreb: Adria 550L recle/ar.:evd flight 1level 350.
10.07'45"JP 550: . - Thank you, climbing 350, Adria 550.
Immediately after this Erensmission, Zagreb middle éector

9

assistant controller telephoned to Vienna that JP 550 would be at
fllght level 350 and Vienna acknowledged affirmatively. At 10 09'18"

Zagreb control 1nformed JP 550, under radar superv:.s:.on, Uthat it was

" approaching Kostajplca, that it should proceed to Zagreb and Graz

\ ¢ . -

" and r,egort passing flight level 290. The crew acknowledged affirma-

Pad ‘ 3

‘tively. . . 9

" The aircraft assumed a heading of 353° and a speed of 273 Kts.

kY

towards Zagreb VOR. It passed abeam and to the west of the KOS

N

NDB, app;:pximately 2-3 km. from the airwvay centreline. ) 1
io.pg"’sa'g,ap 550: " Zagreb. Adriz 550 is ou of 290.
i Zagreb: . . Roger, call me.\, crossing 310, new.
- gp s50% ' Roger.. -~ \

v, The aifcraft was climbing 2 minutes and 14 seconds -from flight

level 290 to fllght level 310, malntalnlng constantly the same,
Flying on this heading it had slightly diverted«to the rigt;t;

crossiné the aiJ':way "centreline towards Zagreﬁl VOR.

10.12'03" Jp 550: zagreb,'Adria 550 out of 310. ‘

Zagreb:“ + 550, for further Zagreb 134 ,45 SQUAWK

stand by*, and. good day, S.Lr.y. \

» . -

* Switch thf transponder off and keep a listeni'n'g watch.

~
> [
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10.12'12" Jp 550 SQ)AWK stand by. 134 45 Good day.

At this tlme the upper sector controller,,. frequency 134, 45 was

N

very busy in conversation with other aircraft.. There were four

aircraft in radio communication and in addition from 10.13%30" there
\ ) © P) ' - *
was a telephone conversation with Beograd in connection with the

& )
transfer of two alrcraft flymg to Sarajevo and proceedlng to

[

#

‘Kumanovo. One minute and .52 sec. passed ; from the t:Lme »cf the: iast

< b

\.
transm:.ss:.on by Jp 550 with the mlddle sector {o the. time when the

.first contact was established at 10.14"° 04" w:.th the upper sector.

£10.14' 20" JP 550:

In thig~period 8 messages’ were transmitted by Zagreb control -~

upper sector - and 11 messa,ges rece:.ved ‘ . : ‘

4

Flight JP 550 establ:.shed its first contact with the upper
’ /

L

-

sector as follows:

10.14'04" Jp 550: Dobar dan Zagreb, ﬁia 550.

g . R (Good mornlng Zagreb, Adrla 550). -
14'.07" Zagréb:
I . . - i "
- ! .o Go ahead. PR - p
3 . ) . .

. \
325 cro’ssing., 'Zagreb at 14.

Thi's ‘message reported to ATC 1nd1cated that the aircraft was

%

crossmg flight level 325 a,nd’ that”lt would be at' Zagreb VOR at ;‘

/_r

10'14", contz.numg its prevxously cleared climb to fllght ”.level 350.

It is probable that the .crew's watch 'was not set accordlngyto o

¥

-the watch of ATC as “there was a d:.fferenceJ of approxmately 1 minute.’

10. 14'14" Zagreb. - What is your present'.lev‘el?
ﬁ J ’_‘l AR

Adria 550, Zagreb dobar dan (good moraing)

c‘_
2

14'17" ap 550: 327 T Sy o
N 1422 Zagreb‘: ’ (Stutteringr '..:.Me e zadr\iité se za
. ‘ . sada na toj visini i’ JaVlté prolazak
e N ~, | | . Zagreba. | (... e’ ...‘n“la:l.ntaln _now that
- ‘. 7 .l o ~, 2 . level and’report passing Zagreb) o,
! a v b ' ' e :.,i:,_____.;\.'

.
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-

" a ball of sﬁbke; tzé aircraft falling towards .the ground.

’ 14'27" Jp 550: - . Kojoj visini? (What level?) -~
.14°'20" Zhgf%b:‘ / Na k;joj ste sada u\penjanju jer;... e ...
s ? ' ) imate avion pred wama na isn ... (unintel-~
' ligible) 335 sa leva na deéno. (At which
° t’ ybu are now climbing, because ... e/gj.\\/
¥ you have an aircraft in front of you at

«.. (unintelligible) 335 from left to right

EY

14'38" Jp 550: OK, ostajemo to&no 330. (OK maintain
precisely 330). |

This was.the last message from the aircraft JP 550.

From f£light lewel 327, "12 seconds passed unfil fhe crew'real}zed
-thaf th%y were required to Taintain their present leﬁéi.' IQEthesé
?2 secondg—ébe aircr§f£ gained 150 feet, reaching 32850 feet. During\\
the next 9 secondsiiﬁhen the crew reported "OK maintain precisely
330",‘thé aircraft gaiﬁéduanother 100 feet and reached 32950 feet (330) °

The Flight Data Reco;der readout shows that before the collision

e ‘
‘the aircraft was in horizonta&»flight at a speed of 261 Kts., flight
\ s

level 330. N

Half a minute later, eﬁé&tly at 10.15'06" Zagreb called the crew -
of Bealine 476 to report/passing Nasice. The crew did not respond

to this message because, most probably, the collision-between BE 476

and JP 550 had alfeayy occurred. L

The collision was seen by the crew of a.Lufthansa aircraft which

. “z\ ‘ )
‘was operating along UB 5 in the direction of ZAG VOR some 15 miles

- behind the Trident Three at flight level 290. According to the

Statement og,the Lufthansa pilot-in-command Captaﬂn J. KROESE, who
believes he first saw the Trident Three 10 to 15 miles ahead of him,

the collision was seen as a f£lash of lightning and afterwards, out of
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From 10,15'36" until 10.i8 hours the crew. of the Lufthansa

. ¢ . . . |
aircraft reported ’several times to the Middle Sector Controller the

4

sigpting of what they believed was a mid-air collision., Captain of

°

-

the Lufthansa aircraft repeated his message several times on the -

request of the Middle Sector Control until the message was understood.

f +

Mr. Kroese was called to Zagréb'in order to. give statement as a
witness. _ On .that occasion he was listening to the message which

' he transmitted to the air traffic control. He had to listen to it-
severai times in order to-understand each word. The words were

-

spoken with excited voice and were not guite clear.

ngording to the statemeht of witnesses on the ground, the DC-9
aircraft entered a steep dive rolling around the longitudinal axis.

The Trident aircraft initially entered a steep dive, pitching occasion-

%

ally nose upwards. AFcording to the statement of the witnesses on

the ground the Trident aircraft started to turn to the left at the
N ' . .

height of about 2,000 meters. A substantial part of the aircraft

detached during the first turn and descended separately witHout

~ turning.
{
The collision occurred above Zagreb VOR 45053'33"N, 16018'38‘E,

] ’ ‘
A $ [
i3

in daylight. .. 0 .
The impact location of the DC-9 éircraft was 1 km. castward

from the Qillage Dvoriste. y i S

Tt The impact location_of the Trident aircraft was 1.5 km. south

of the village Gaj near Vrbovec. ’

The distance between the impact locations was 7 km.

-~ !
. 3
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1.2 INJURIES TO PERSONS -
a) Trident Three _Ai\x_'praft \
* N .
N R
Injuries ' Crew
" ————— 1
Fatal - 9
Serious : | -*
Minor /None - ' -
. 7
“ b) 'DC-9 Aircraft ;
Injuryes Crew
Fatal 5 4 T
‘Seribus . - .
P , . | Y
Minor /None - t
¢) Total, ’
‘Injuries Créw‘
Fatal '
_ , 14
Serious . -
- Minor/None -

.o
- -
4 4

1.3 .DAMAGE TO AIRCRAFT /

R e et el

‘ P
\,“ 0
s
' . 1 \\\
Passéngers Others
54 | -
rS ) - -
Y 4
' passengers . Others
.108 : -
\ - ’ -
Passengers. Others -
162 -
- N -

The. Trd!ﬁent Three aircraft, reglstration marks G-AWZT and the

Pe-9-32 aircraft, re;istration marks YU-AJR were completely destroyed

in this accident.

1.4 OTHER DAMAGE .- fl

»

a)

-

~

( |
]
/

Fy

oThe Trident ai.;craft\ fell on a corn field and damaged an area

of »gppr::jpxgi:nately 70 x 70 m. Other parts of thyrcraft which were

\\
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b)

' b

scattered over an area of 7 km., caused, in certain places, slight
.damage to crops. 8

It"was not possible to evaluate this damage,
The DC—§-achraft fell in a forest aréé.

The impact and
‘}ire damaged the forest'végetation over an area of approximately
‘ R 70 x 70 m.
; : ’ .

No other damage:ons the ground was observed.
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