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" 

This thesis -seeks to 'present .p.:r::.irnar:Î.ly, ,the technological and 
~ .... J 

organizatio~al '~orrn of work as it is peptormed by a pilot and 

a controller during the process of .fi~ing; ,'The co1lected 'in-
, 

o , \ 

formation leads'to the conclusion that air, traffic is a team 
• • d ~ .. 

effprt where t!:te work of eithe,r parties has to be precise and 

efficient. ,.' . 
Historical development 'of techrùqu~ used aboa.rd an aircraft and 

in air tr~fficservices'units has çaused the assignrnent of.ever 

more decisive duties (~t6 a controllèr and consequently of 'greater 
" 

~esp'onsibili ty.. In the light of the work described above . inter­

national and national regulation ls consideréd. syst~ms of 

penal, civil and ~tate liability in FR of Germany and in SFR of 

Yugoslavia are described and compared to one another. 
" 

Further,th~ overview of~past aQd present attempts to evaluate 

international technical an~7 legal rftgulation\ is gi..ven togeth.er 
\ / 1 • ... \ 

with propo~als for international regulation of the 1iability of 

air ~rafi"c services agencies •. 

l "" 

From the the is stems the, idea 'tha~ the substantive reeonsider-

ation of Anne' es 2 and Il for the Chicag() Conv~Iltion might bé / 

nec~ssary and that the time' il! ripe to conç1ude\ international" ' 

agtiement on the liability ,of air traffie services agencies. 
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Cette th~s~'I1~sen,te premi~rement la fO,rme technologique et: 

organisationnelle du trav~il èxécuté par le pilote et',le contrôleur 
1 •• '~ 

~, 

pendant le vol. L'information recueillie nous am~fie~ la 

conclusion que le vol a~rien est un effort dl~quipê~ on le travail 

de chacun doit être pr~cis et utile. 
/ 

Le'd~veloppement histo~iq~e àé la technique utilis~e A bord 
", ' 

d~ 11 avion et dans d"ift~rentes uni t~~ d~s servicés de la circulaticm 

a~rienne, une no~~stribrlt~~~,~:s tSches,' et par 1, fait même 
/~ ~ ~ 

provoque une augmentation de resp~nsabilités pou~ le contrÔleur. 
-

les r~gIes internationales et nationales Par rapport au travail, 
, ' 

sont/co~sid~rées. .,..-------
-~ 

~~ 

Ci-haut rnen~ionn~ 1es_~yst~rnes civils et les responsabilit~s 

des états civils et.criminels ,et aussi en Allemagne de l'OUest 
-

et en SFR de la Y6UgOSla~,s~crits e~ analysés de rnani~re 

cornp~rii'tiV'e. j ~ 
Plus loin, nous pr~sentqns une revue des eflorts-pass~s et 

; , . 
pr~sents pour ~valuer les r~gles internationales techniques et 

v , 
l~gales, ainsi que ,l'ensemble des proposit~ons en rapport avec 

les règles internàtionales de responsabilit~ des' agences des 

services de la'circulatipn a~rienne. 
• If 

La th~se j.rvance l' id~e qu'il faut reconsid~:œr les annexes 2, 
, , 

et Il et qu~ le temps est venu ~e conclure un accord interna~ional 
• 1 . , 

de la Convention de Chicago ,sur la responsab~~itê des services 
( ,! • 

des agences de la circulation a~rienne. 
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: CHAPT~ 1 1 

\INTRO[mC,ION 
\ 

, 1976 a fa~'al 

1 

.; 
1\ 

.' 1 

" 

mid-air accident occurred in 1 

r Yugoslavia. ,At 10.15 a .m. CG.M. T. j' two 1 1 . ' i 1 

a British plane, collide~ dvér 
, j, 1 

/ the Zagreb, VOR in the vicini ty 0 the small town of Vrboveq:. 

1 " / Though th~ acc' dent occurred neb Jvrbovec, the accid.ent is' 

1 pletely idestro ::: :::r;:r::t: ~n :::~-::~7~:1:::e i:O::~: ", 

co11isi6n. the ,acjciâent was he1d! to be the wor t' 
, ,/ ' 

rnid-air\ collis' on to date. .fi 1 
1 

1 1 

A repri~t first ~h'apt~r 'of the report of the aCCident 1 

"1 inveSti~ation r~portf' is~u~d (byl the Aircraft Accident Investfgation 

Co:mmissi~n in Yu~oSlav~a, l is appended to this p'aper in order to 
1 1 

present the actu~l pic~ure ofithis accident, which will clari~y 
, 'C 1 

,\\the lega1 problem~' disFussed tn this the~s. 

~mmediatelJy fOll~ing Ithe acc dent the controllers, who w1re in-

~1 ved in the crash, ~ere and ribed 
\ \ 

lega1 process were imposed. the Federal ivil 

Av~ation A~nistration set p,the Accident Investigatio 
. . . tI' 
·Commission and the 'OJtru~i is 

, ' 
-
yestigato~ started the neces 

\ 

collection and pres.~rvatibâ 

" \ Both processes us~ally op 
\ 

al though. whenever ,\cessa 
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\ 
t1'\e judge investigator will coopera te. 

• 
1 

The Accident Investi-

qat,iort Conunission, whiçh had to investigate the cause of the 

collision, éo~pleted its work by 25th December, 1976 and issued 

'the accident r~port containing the conclusion about probable 

cause ~f the crash. 2 ''In chapter 3, paragraph 3 is given the 1 
1 

conclusion about causes of the acciden"f; which reads as follows: 

"This collision was ca~sed by a failure: 

- to providè the prescribed separation , 
between the a~rcraft:~ , ' 
untimely\,rec0'qnition of conflict situation; 

- application of unprecise measures for 
prevention of the collision; 

This resui ted from the following: 
./ 

a) non-application of rules and regulations 
by the competent air traffic conttollers; 

b) the ovefloading.,of the Upper Sector Con­
troller! in a cri tical si tuation due to 

1 the absbnce ·from his post of the Upper 
1 Sector f\ssistant Controiler. 

Besides th failure' attributable to the air 
tr~fiic co trollers, a series of circurnstances' 
cohtribu.te to the collision of the aircraft 
wh~ch were, flyi~n~llelConditions of qreat 
visibili ty " 
. , , 

It w~s men~~~ne~ a~o 
l , 
, 1 

investigatioh were le 

one another'.1 Obvl:oh 

Commission p~ovided 1 

acciqent inves~ifation and crimi~~ll 

nducted separ tely ~nd J.ndependently of . , 

Iy, the Judge nvestigator and the 

eèessary assis ance to e~ch other and 
',---

co-operated as far s ';it was useful Di;fferent purposes and 
·f 

thods of wQrk. The 1 different goals cal for different / . 
1 1 . . ~ 

criminal investigat·on was more exh ustive and more'complex and 
1 "" 1 • ;' 

therefore was compl ted l,~ter. The J:udge Investi~ator tran'-

1 
1 
1 
1. .. , ; 
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1" 

\ 

ferred the whole file to ... tqe Javni Tu~ilac (Public Prosecu-tor) 

who submi tted an indictrnent against eight air traffic 

troUers. 3 

The public trial 8gainst the indicted contro.llers 

Ilth'l'pril, 1977,'and conclu~ed on 16th May, 1977 

convi tian of Gradimir Tasi6
l
wha wa sentenced to 

began on 

with the 

seven years 

imprisonment. The other teéswere atl acquitted. 

Gradimir Tasiè appealed the The Supreme Court, when 

\ 

'i 

_ ,assess~ng his appeal, 'change the of the lower court 
\ . 

and reauced the sentence ta 3 year a d 6 mon th s,' imprisonment. 

8 lm nths in the jail" Gradi~ir 

f~o the prison. 

A'f~er l' ending about 2 yea sand 

Tasio' las amnestied and r leased 

AlI J. t' h' H ok/ l .' ac.,l.vl. l.es w le ta, P ace l.~e iately after the accident 

anq, 
\. 

high 

/ 

in particular, the trial of 
1 • 

eight cont:'roller4 sparked 

" interest in professionaJ, and in the pUblic as ~e).l. 
- \ 

1 

. / ) 

\ \ 1'~e 1nternation~1. Federation of Air raffic Controllers 

\" r \ Associations (1 ATCA) was very concerred about the! t'rial. Sin e .,1 

l)\ this case was t e first one Whic~ rec~ived sa muc~ pub~icit.y, ;''', 

. ;~~_~ __ ~_F~~«:Jl_r~é"~~ to the verdict 'bY sendlng a petition to Josip 

\ Broz Tito; the!l~te president of the *FRY of Yuqoslavia. The 

• 

~.'. peti tioners asked the pre.iden~·to refie", the Cri,min~l pro- . 

.... ceedings and to take s teps ta terndnate i.t wi t:hqu't consequenc s 

fo'r any perso\: 4 

. ' 
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.. l' 
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The adequacy of the 

quality of the work 

" .'" 

, 1 

-1 4 

,t' 

h ... • / 

cri~inal prosecution and'its impact on the 
L-, ' 

of controlIers were discussed many times 
" 

at national and international lev9\ls. The mélji.~ remark and even 
1 

the disagreement were expressed,against it, argu~ng that was 

the fi~~t time that a controller had to stand trial. It w~J·· 

also argued that such a cri~i~al penalty of this kind would be 

a dangerous preceden~ for fu~ure cases in Yugosl~via or in 
l'~ ,. 
~: 

~ther countries •. ~_~t_~~ 
-'Pf/ _ ., • 

• -. b' 
1 

\ . 
It was said by many peôple, that similar crashes.: had"occurred ;, 

. , , 

b~fore _,the Zagreb accident and _ that 'there was no evidence of a 
, 

controller being charged with the commissi'on of a- criminal offenc 
- ,'-' 1 \' 1 

. ,-
The fact tnat the trial in Okru~ni Sud Zag'reb (-Di~trict Court) 

j-}i;- '" 

the ~uthor of this paper to look at might be unique, motivated 

the whole case more ~loselx and to compare Yugoslav law in 
.l., -

this >~rticular field ~ith the laws of other countriés and 
: ,/ 

~~ , 
with existing intern~tional regulat~ons in order to make' his 

,. -. . 
. ~ own as'Se~'snie"nt req~~~"l1g. the adequacy o~ Yugoslav practi,ce in 

, ~ comparison with other states. i / .. _. ,> 

.. 
, ' . 

" , 

.. 

, .' 

.... J;. 

. ~. 

, ~... .J ,..) 

'\,.-"~~." ~:, 
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CHAPTER 2 

'AIR TRAFFIC 'SERVICJ;;S 

... 
2.1. Historical Background 

• , 
It was not too long, after p~opl~ began flying, that there was 

a need for sorne form of regulat~on. 
, 

Technical facili ties and' 

thé duration of flfghts required that first rules be borrowed 
, 1-

The pilot of an aircraf~ f~om gr~und and marin~ regulation. 
" 

~isr~sponsible for the safe and the successful performance of 
-.... . - ~ _ ,_ f 

the flight and- he -has "to ooey ;;omê- -basTe rules of air. At 
r, 

that time there wasno assistance or surveillance from the 

ground. 5 

. 
r J , 

The first a~tempt to establish sorne standard rules of the road' 
, ' ~ 

dates as early as ,1910. However, it took nine years before th~ 'J 

, 
first internat;onal convention was concluded and which was the 

basis for the establishment of a particular internati~nal body. 
~ • ~ 7 -- \. . 

~his body was called International Commission for Ai~}Navigation -
- ,,...t 

lCAN. Among ·its other dutie~, it ha4 to establish-"igeneral 

rules for ail' traffic" which were oblig'atory for states, which<> "-
- . ./ ; .. 

were parties to the Paris Convention. 6 At tbat time-aircraft 

were not equipped wJ, th instruments for' Any other kinéf of fly1ng,' 

.. bU~~ vis~al fllg,t. _ Accordingly: the rules were based .on 'the 

pririCiple ·'to see and be sf;!e'n· èlnd warned the Pi~ot to be 
7 ,cautious ~hen flyinq in bad wea~er or even not. 'to fly at aIl.", 

L ?; N 

More and JIlOre f'lying, particularly under bad condi tioll, brought 
, -

" , 
"i 

1 , \ 

-""-
, .-J _ 

'i 

f . ; 
~.j 
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6 

• about the radio' communieation between the pilot and the ground. . "", 
~ 

Radio communication enabled the transfer of inform~tion, 

(especially weather data) on the ground," wh~le aircraft was 

flying en route. Another aid to navigation was aiso set up at 

that time. This was a radio beacon which provided guidance to 

the aircraft when ~as flying fr6m one point to another. ___________ r, 

----------- \ . . 
description of technical development of ATC, l 

-~eter to the development in the VSA of such services and 

" 

facili ties. The reason for this selection is 'the fact that the 

US has been a Ieading force in this fieIq, until today, and thaf 

present results of research show the same trend in the future, 
\ ~ ./ 

too. Besides this, American materials were available to the 

author in greater quantity and quality than from other states. 8 
() 

Despite the fact that the U.S'. was not a party to the Paris 

Convention, it developed a similar p~ter~of regUl~Ory frame­

work. 'By 1926, the U.S. had adopted;the ~ir cornmerce~ct which 

provided for the establishment of the Aeronautics Branch (sub­

sequen~ly ca~led the bu~eau of Air Commerce) within the ,Depart­

ment of Commerce. The New Act was accompanied hy a program Iito 

ri 

establish air traffic rul~s as to ~afe altitudes o~,flight and 

rules for prevention of collision be~weenl véssels and aireraft." 
o 

The program a1so established a Federal Airways System with a 

network of radio beacons and later~a similar network of four­

course l~w-frequency radio was 1aid out. It aiso provided for 

• >, 



• 

\ 

" 

o 

ù , 

the installation of light beacons in order to facilitate the 
\ 

performance of night flights. ~ 

The installation of radio communication began in 1930 and ~y 

1932 aIl commercial aircraft were being equipped with the radio 

equipment. Increasingly freoquent' flights required augmented 

cooI;'dination between the traffic offices of ,the different air­

line~. This led to the conclusion of agreements in order to 

provi~e the coordination and the safe handling of air traffic 

,at maj or airports such as Newark and Chicago. 

The Aeronautics Branch, which from its beginning was the 

regulatory body performing the en route control function, was 

reorganized and <}iven a new regulatory form under the Civil 

Aeronautics Act of 1938. The act created a new agency"called 

the Civil Aeron~utics Authority which incorporated the Airway 
, ,y"'- ," \ 

Traffic Control organi~ation in it. The legislat~e powers of 

the C.A.'A. were ~_~tended and ~nlarged to include, new subjects. 

Th~se new regulations were more comprehensive and much more de-

tailed. _ I:It also took into accoUl'lt the technical level of ground 
" , and ~~orne equipment and t~us developed new rules of flying. 

C~ntact flight rules (CFR) and instrument flight rules (IFR) 

. '-

Jr 
were adopted. The new ru~es also moti va'ted the adoption of 

expanded' programs • These !'ncluded the use of advances equipment, 
- \ 

particularly. ~or co~unication between control centers. However, 

airport control towers were still under/municipal authority and 
, j ~~.' '::-. , 

" -



(~ 
ri 

. r 

, 
1 

,. 
8 

this fact did ,no't permit the cteatiim: of an overall and unified 

'; s:stém of c~ntrol. The ~,adeqUacits and inefficiency of Ji 

":divided system vis-a-vis technical , capacities ~vehtually lad, 
, \ \ 

to the take over cf airports' tower~ by the federal governmen 

agency and integrated in a comprehe6sive system~ 
,l) 

Glen A. Gilbert divides the p velopment of ATC in the U.S.A. 

into four generations. '- Dist· nction points or pe~iods are 

linked ta, the introduction 0 new and more sophistica ted equip-
/ 

ment. It enabled controllers to aSsume new duties,and to per-

form them on ever h~gher level. First and second generation 

are already in the past, we are~in the third genera~ion at this \ 
,/ 

time, whereaS the fourth is presumed to come in the pear future. 
\ 

Techniçal and o~a~izational charac~r~~t~s of e~ch generation, 

are described in ~ry telegraphic ::Yle. 

• \a • 

First generation. It began with the ada~t1on of ~he C1v11 

"Aeronautics'Açt in 1938 and lasted about 20 years. Air traffic 

cont;ral became a system in the real ';sense 'of the word. It iIl­
r 

-~ cluded peop~e, equipment ànd regulation in a centralized govern-

mental Orgf~ization. ~ew devices fOr co~unication such !s 

teletx~;_ ~~c: interpho~e between aeronautical conununicatin 

stati~ns ~nd airports, which were added,to existing systems, 
/ 

complet~d the network, of the air traffic control. In this 
/ 

generatïon, "the crowning point was reached with the establish­
/ 

ment of direct controller-pi'lot communication. The application 

of 'radar for the sutveillance of an airport area marked the 

'- beginning of the ,end '6f the first generaticin. ". 
' . . ;r.-

\ 
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Second -generation. The încreased volume of traffic and the 
, \ 

higher speed of aircraft affected the technical dev~opment of 
'ln 

the'A.T.C. Direct radio communication with a pilot b~came 

cornmon_ in every control statio~. .Even more. important than radio,. 
-.--- _.--'----- , 

was radar wh~ch enabled controllers to survey ev~ry aircr~ft in 

flight with~n ,contpolled airspace., Simple radio beacons were 
. 

superseded with uncomparably more sophisticated VHF omnidirect-

iona~ range (VOR) and with distance measuring equipment (DME). 
1 -

For more precise and consequently safer landings, the imprecise 
~ ,a. ..... ~ ~ _ 

beacon appioach system was superseded by instr~ent landing 
, , ~ 

§ystems (ILS). 
~ ~~ 

Radar had many different uses and applications / 

'and thus became the basic tool in the contr~~erts hands. The ,,' ' 

, 

~ec~ndary surveillance rad~r (SSR) elimi~ted,~ll d~Cie~C!eS 

in the primary radar and simultaneously diminished the need f9r . ." 

co~unication between controller and pilot. 
; 

The plctul:'e of 

the second generation wou1d be incomp1ete w~~~out a'few word~~ 

about legislation and organization. The ciVil Aeronaut.ics~ct: 
':::J:"' ) 

of 1938 was in 1958' ~placed by Federal Aviati~n fct •.. ;~Oth , 

acts have common characteristics, na~ely, both estab1ished an .... i ' , 
aviation "àuthority as indépenderit body and both after a while 

lost i..ts independenpy and 1 became part of a larg'er body. ,- '~Il1; 
the case of for:\Iner it was 1 the Department of Commerce and,./i'~ the 

1 

case of the latter it wasltHe Department of Transpo.è (DOT). 
~ 1 

",," 

Federal Aviation Agency, which qot its name in 1958 with the new 
- 1 . " 

FAA'Act chanqed its~name to the Federal Aviation Administration 

in 1967 when it was transferred~ into the D.O.T. Fast and enormous 

r 
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technical pr~rèss -was'followed by constant growth of regula­

~ 
tions and consequently CARIs we~e transfoFmed into FAR -

Federal Aviation Regulations • 

./ 

Third Generation. Constant gro~th in ~ir traffic has co,ntln-
n 

I~/ 

uously required improvement in the ATC systern:aRd" for additional 

capaci ties in i ts work-. l " 
Since, it is not poss'ible to cope w:i.';~ 

, "M 

the constant new demands with an infinite nurnber '~f'people en~' 

gaged in the service, attention was focused in th~ s'ubstitut~on 
/-'4./:" 

of the controller's manual work wi~h mechanical processes. The 
;.-

advent of this generation can b~~~laced in l~62 and 1963 when 
) 

the firSt computers were inc1uded in ,daily oper~tions. 

" the third genera:ion is the generation of our ,ct-ime. A modern I~ 
ATC system is ar~ed wi th the most soph±sticat~ te~hnica1 and 

ele~tronical e~iPment. Flight d~~a processinq, (FDP) radar 

!: '. .' , data processing ,(RDP) and advanced conununl.cat~on systems are 
" , 

fundàmental parts of an ingerated scheme which increase the 
, -

" 

'capacity of ATC. Computers, radars ~and correspondent a~rbo . '.' "', 1 . 
equipment are intere1ated ,_ . " and ènab1e the c . " 

1 
1 

tco11ez;- to fulfil1 his duties in an adequate manner." A1though 

th,e volume' of air traffic has in<;:reased beyond man 1 s ideas 

the saf~ty of ~ir traffic has been steadily im­

proving or at leàst has been mainta~ning the sarne leve1. 9 

Obviously, the safety of air traffic cannot only be ascribed to 

t1:lé quali ty o.f air traffic control systems, but must be· ascribed 

to every fa~ticipant in this kind of human activity which is 

... 
, 1 
1 

" d! 

-, . , 
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\ \ 
characterised by a sophisticated technOl~gy and pro:iclent , 

human·ski11s. The most advanced and also\the most busiest ATC . . \ 
\ ~ 

------- -systerns~-- such --as fb-Q@, i:p the USA, carry m~re traffic in one. 

-. ; 

- , , J( ',L' 

" 

day than 'it carried'àb~ut 40 years ago. The,~earch for new 

and. advance1d technology, as weIl a,~ improved and more sophist-
" • "7' 

':'r~ated -êql,lipment LS constantly on-going. An examp1e of this 

is the area navigat;~~ri system (RNAV.i, wh:f,eh al10ws an increase 
-

in the.capacity of the ATC se~ices and which improves the 

~,y~~ air traffie at the samè time. ~ut fifteen years 

ago s~m~ _~uthors p~édicted~ a dark future fO;r~he safety ot air 
~~ ~ 

traf~ic. Fortunate1y, these forecasts were not accurate. 
~"-"lb 

The ICAO st4,tist:ics for the period/1960 to 1979 disprove such 

gloomy predictions: 

- , 
'Y " -\ 

\' 

~ Aircraft accidents i~volvin~Jpassenger fata1ities on schedu1ed 

air services, 1960-1979'. " (Only sch~du1ed services) 
". 

(1979 -figures are pre1iminary) , Passen2er fata1ities 
million 

Year Aireraft Accidents 
Eer 100 
Pass.-km Pass ,-mile 

, 

1960 342 873 
~ 

~O 1.29 

1961 25 805 
Q 

1962 29 778 

O.6~ 
. 

1.1,l~ " 

O'~ \ 0.974. ' t:-..." 1 
,,1 

1963. 31 715 
, - 0.'49 0.78 ----1964 25 616 0.36 0.58 

, " . 
1965 125 684 0.35 0.56 

1966 ~11 1001 0.44 0,_ 70 

1967 30 678 0.25' 0.40 
"'-. ~ ~ 

19~EJ 35 912 . 
<t., 

o • .t29 0.41 

1969 '32 946 "-
\ 

. \0 .• 3 0.27 

1 

" \ 
- " /'" , 

''''',1 
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\
~9:70 " 

. 1971 

~9'72 

t973 

12 

Aircraft Accident 

28 -,.,.. 
Ir .. ~ . ' 

31 

42 3 

36 

1 

PassêUgers ki1led .... -
~ ~'6~7 - . 

" -r , ~ 

867 

1210 

862 

pass~r fatalities 
per 100 mi11io~ 
Pass.-km. pas~-mil 

0.18' 0.29 

0.21 0.34' 

0.26 0.42 

- 0.17 r- 0.2,7 ./' 

l '). ~974 29 1299 0024) 0.38 

v, ~9 75 

1976 

1977 

J 1978 

1979 

1. ,9Wing ta 

20 

20 3 

24 "-

25 

31 

incomplete 

443 

734 

516 

755 

871 

. , 
( 

data the USSR 

0.08 0.13 

0.12 0.19 

0.07 0.11 

0.09 \ q .15 
t·, " 

0.10 0.16 
Il 

is not irfc::1uded. 

2'. l:t:n~ludes one mid-air co111sion, ,show," !lere as one accident. 
?'/ i ...:----, ,.....--

accidents. 3. !nc1'udes two mid-air col1ission, sho\tln here as two 

Source: lCAO Bulletin, June 1980 

~. ~ ~~ 

P~st 'Jtd present trends itself does not a~lo~us to draw con-

clusions for the future. But, if these trendS'~~ combined 

with existing and expected\~hnical invention and'design, then 

,it mfght he said that situation in the ~ear future should ~ot 

.be any worse than it is at pr~sent. \ 

Fourth generation. "l'his future system does no,t have a' def~ ni ~~ \ ~\! 
form as yet. However, one thing is for ,certain. Air traffic!, 

1 
1 

as a whole, has not rea1ed ,the end of i ts techno109'i'ca~ dev,lop-

ment,yet. We are alread w!tnesses to the design of a new' / 

en~tion of aircraft~~-.ne radar which can be used for th~ 

,_~~~ .. ~_ ce of mi~-.~;_;:l~~~~J::C'>',,: '~~~:'i.~"i • Il ~ 
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more 
j '.--...... ... 

It is undoubtedly clear that, the 1nclusl.on-of 
" , 

advanced techniquês'in the work of con~ro~lers 
:. !,.~ <, -

them to aca.ept incre~';î~9J....x. gre_il't~:r. du~iés and espq'nsi ili ties, 
',.J'.."I fr 11 .. 'l .. " '"- ""' .. " 7/' ,.. .... ~, . 

for the nSrmal and- slté':mov~ment of\~'::lir tr'aff.ic. But it is 

not so clear when the future cornes into the picture. l1 E~en 
, " 

the FAA, whic."probably operates one of the mç>s advancea systems 

in the world, recognizes present and future 

be rttsolved. 12 \ 

which must 

" -

~ ... 
"But even with e proposed ~~w techn\'lOgieS, 
other air safety rob lems will remai~1 These 
include"questions f the extent to whi~h ground 
controllers or,pii ts are responsible for 
eeping traffic separated", of whether the de- ( 
ands or air traffic control~ers are too great 
uring 'crisis situation, o~ how to handle the 
ix of:large and smaii p~anes into and out of 
erminals1and of the overall density of air 

t:raffic. Il j 
1 

1 

Finally, one could ask why it is not possible to regulate air 
\ 

traffic like ~round or sea traffic. The crucial distinction 

" between them i~, than one can slow or stop ground and se~ traffic 

~~ ik is necessary, but one can only slow air trafficttola 

particular speek, and cannot stop it under any condition. The 
.' 

flight must be performed from the taka~ff to the 1andinq with-
..-

~ O}lt any interuptioil. This basic request requirenjént forced the 
\ 

adoption of certain rules of f1ight very soon after increasingly 

-freque~t' f1i9 (s 'had started.. More and more fl~qhts, increased 

speeds, larg r and larger aircraft molded the formation of an 
'~ 

organizatio that uses sophisticated techniques in order to 

assure the safe and normal performance of flights~ 

) 

" 

.fi- ,J 

, , , 

" 

1 

1 



( (' 
, ' 

,. 

" . 0 

/ 

il 
1 

-. 
l ' 

n In i ~s broadest sense" the ATC System 
'1nvo1ves airports, (a variety of fac,i1ities, 
and rules and procedures. It involves the 
aiJ;space in the manner in which it is sub­
di~A4ed for different uses; ru1es and pro­
.ç~d'tù:es governing flights within different 
kinds of airspace; âl1d navigation thro'Ugh , 
the airspace by a variety of techniques \ 
and devices, sorne ground based, others self-,\ 
contained wi thin the aircraft. The manage-' 
ment of air traffic uti:li zes a complex of 
personnel, airground - air and point - to 
point communications navigation aids, displays, 
radar, computers, and airways/air routes. 
It involves circulating air, abundance of 
papers eontaining flight intormation, charts, 
criteria, regulation and procedures, all,aimed 
at making the system function according to 
certain established ideas of qow its operation 
should be cOl'lducted. "14 ~ 

~ 

The above description could be described in a nutshell as a 

system which included highly sophisticated equipment on the 
4 

ground and in the air, highly skilled professionals on the 
1 

\ 

ground and in the air, national and a international organ'ization, 
\ 

• 0 

and fina11y ~nternational and national requlation. The system 

has been under~oing unending changes and development, and the 

sarne is exp~cted in~e future. 

2.2. Regulation of Air Traffic Services 

. \ . 
It has been mentioned above, that first rules regu1ating' flyl~9~ 

, ... \ .... 

~date from the l:3eginning of 1920's and that they have ,been,of an 
Co 

international character sinee their very in'ception • 

. The first princip1es were laid down in the Paris Convention and 

were 1ater e1abo~ated by ICAN, ,whieh was the first international (, 
'"'-

regulatory body The states whi'ch field of aviation. 
'1' 
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1 

participated in the creation iof that convention had' a1r~ady 

re~og~ized t~e neeessity forlthe establishment of regulations 

of universa1 application and inc1uded that statement in the 
. 

preambie of the Convention. The principle of regulation for 
j 

universal application,:was f rther elaborated in eight annexes, 

" \ 1 among them two, which r~gulated air traffic and navigational, 
\ ' 

aids. 15 Th~ present sch~me for~~nternational and national 
\ 

regulation of air traffic\ services is the following: 

1. The Convention on Inte\pational Civil Aviation concluded in 
\ \\ '. 

Chicago in 1944 (ChiCagi\~onventiOn) \\ 
2. Annexes to the Chicago ct0nvention 

\ 
3. National regulation 

2.2.1. Chicago Convention 

<> 

The Chicago Convention imposes upon a eontracting stat a two-

fold oblig~tion. The first one, which i8 ~f legal nature is 

the subject of article 12, and the second one,'which is of 

organizational and technieal nature is the subject of, article 

Article 12 pre-supposes the existence of natidnal ru1es and . 

8. 

regulations, which should- conform, to the greatastextent possible ' 

wi th those estab1ished from time to time 'unde~ the Chicago Con­

vention by lCAO CouneiL 16. . For the safe conduct of flight8 it 

ia not enough thàt a territorial state adopt r,levant rules and 

regulations. In prder to assure acquiesence and compliance with 

na tional '- ;t'ules, the Convention provid~s that each state insure 

that i t'; aireraft câmply with local rules and regulations .11 

'" 

" 



; 

1 

" t 
Cf 

.;. 

, , M _~ __ .. __ C-. .. 

! 

\' 
1 
1 

The 

~eëis .1 , 
..... / 

1 
1 

16 

, , 

stipulates a general compliance with rules 
," -

by ICAO Council fo~ flights over the high 

Air traffic is of universa! character and the main portion of 

\ .. f d bd' '19 . ~t 1S per orme eyon n~t10nal borders. It would be 1deal 

\ 

if every Jtate cJuld have the same leve! 9f technical equipment, 

, eqUiValen~ Organi~~tional and uniform regulations to enable 

~ilots to fly ar~un~ the earth under the same conditions. But th, realit~ is quite different from ideal situation. The 
" 

reasons for this are numerous and can not be discussed here, 

although it might suffice merely to mention them. Uniformity 
\ 

of service is veryo ~uch desired ï'n air traffic Syst~,~ and 

article 28 speaks to the subjsct by setting ou t the obli-

gation and responsibility of every state to provide for adequate 

equipment, to adopt appropriate standard syst~ms and to 
, 

collaborate in inte~ational meas~res.20 
• A '. 

It is worth mentioning at this point, that the states which 
" participated in, the Chicago Conference of 1'944 were not only 

\ 

" aware of the necessity for un~formity, but also of the fa ct 

that sorne states did not have enough and adequaté materi,al and 
- -. '. ~ 

human resources in order to establish uniform sy&~em to 
1 . 

. "': facilitate air navigati'on. Therefore a separate chapt@r was 
1 

- included in part III of the Convention which requlates airports 

. a~d air navigation facili ties. This is the only field of ~ 

. internatio~~i aviation where a cooperation bet~en ICAO and 

pa~ticUla{)states have ~~hieved mat~ria,l resulta. 21 .' 

1 , 
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2.2.2. Annexes to Chicago Convention 

,The international reglllatory body of law is completed with -the 

inclusion of the Annexes to the Chicago Convention. They have 

their.legal basis in the Art. 37 which lists e1even different 

areas where uniformity is most desixable and at ,the end gives 
/ 

genera1 statement about other matters which mt~'Y; 4!='pear 

appropriate. 22 Among others l one area i8 ent tledr~Rules of 

,thEj;,_ ai-r and air traffic control practices .. a d w~s, as such, 

e-laborated as early as 1946 in one' cornpre~ensive document. 23 

, " 
\, __ -- 'il' 

Tnis fir~t document Was the subject matter of further dis-
" .... -, 

cussion wTfich resulteaï:n the i-ssua.llÇe of two separate docu-
\; Il 

ments - Arinex 2, Rules of t~ Air and Annex Il, Air Traffic 

Servi çes • '2 4 But both Annexe s aie part of one whole and gove rn 
! : • 

much, more de~ai1ed P~ocedures of Air Navigation Services. 25 

Annex Il is a pasic document which governs··the organizationJ 

regu1ation and operations of air traffic serVices in every s.tate 

that is party to the Cdnvention. Together with Annex 2, which 

incorporates the basic rules of f1ying, i t'" forms the 1ega1· bac~-
-

ground for coordi~ated work of a contro11er -and a pilot. ' 
;' 

Annex 2 defines in ehapter l the term ,air traffie service as 

"a generic term meaning variously :flight t'jlformation ~~rvic~ " 

alerting service, air traffie 

control service, area control 

or aerodrome control servie ." 

.... 'l'" . \ 1 • 

advisory, 'service ~ ~if traf;iC , 

service, approach conFr01 service 
~ 1 

This defini tian 'shÎ
' s ~ that ai • 

traffic control service .ra rasants one part, lDOst ikely. the 

\ 
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largest and the mos t vital part. of one broad acti vi.ty, which 

is qarried out on the ground, in order to assist and help air-
• ç 

craft to perform their ;flights in an orderly and safe manner." 

- For a better understanding it is necessary to also define other 
, ( 

activities which ar~ encompassed with the t:erm "services" ... 

These ac±ivities are: flight information service. A servicè 
,1 "J 1 . 

provided for the ~urpose of giving advice and information useful 
, 

for the safe an~'efficient conduct of flights. 

. , 
Alerting service~ A service provided to notify appropriate 

o 

organizations regarding aircraft in need of sear~h and rescue 
/ Il 

. aiq, and )assis~ such: organization as required. Air traffic 
, ~ 

advisory serrvipe. A' service providèd wi thfn advisory. airspace 

to ensure sepJration in so' far as possible ,-' between aircraft 
1 

which are op/rating on IFR fÜght plans. .• 
{J.. 1 J 

( . 

/ 
As IXlted ~I relevant provisions of the Chicago Convention and 

1 , 
part;"culai Annexes.. forro the legal background for national I! i ____ 

re9ulatio~ T'refore, it is useful and neeessary to present 

·its basic p~o~~ons and to récognize what are the substantial 
1 

Obiig ions of states which are parties to the Convention. , 

Firs of aIl a contracting state is,obliged to determine portions 
\ 

. . 
of ir s~ace and aer~dromes where air 'traffic services wil~ ~è 

provide~. Secondly, when air tr~!fic .servicés have been deter-

mined,' the contractin~state has to designate the authority 

whi"" is rèsponsible ., for providing such ·services. 26 'lhirry, '." 

i 

1 
1 
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the Annex sets out~Objectives which have to be accomplished 

through the function of the organization designated for air 
f 

traffic service~. According to 2.2. of tbe Annex its objectives 

are tpi' 
, 1 

/ 
/ 

"1) prevent co11isi6ns betwee~àircraft; 
2) prevent collisiops between aircraft 
on the manoeuvring area and.obstr~ctions 
on that area; 
3) expedite-and ~aintain an orderly flow 
of air traffic ~ 
4) provide advice and information useful 
for the safe and efficient conducts of 
flights; 1"; 

5) notify appr6priate organizations re­
garding aircraft in need of search and 
rescue-aid, and assist such organizat~ons 
as required." -

The objectives set out above are the determining factorS for 
\ 

the èstablishmént of different organizational units. The ob­
\ 

jectives from number 1 to 3 inc1uded, belong to control services; 

number 4 b~-longs to information service and nurnber 5 to a,lerting 

" service. Later on, the Annex sets out each service in more de-
~ 

tails in order to give adequate guidance for national regulation 

and through it for the estàblishment of thé international 

regulatory frainework. 27 , 

:::. .. . " 

"2.2.3. Y,ugoslav Regulation 

Only when the Annexes'tb the Chicago Convention are brought into 
- , 

national leg.f.slations '(lo they qet their legal' identi ty and can 

be applied. ~s lo~g as they are not adopted and promulgated 

according 1:0 the 1egifia ti ve practice of the particular sta te, the 

Annexes cannot be app~ied in daily life except in case of the 

" 

, 
). l 

J 
< 
~ 

-~ , 
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traffic over the high seas. 29 The adoption of Annexes to the 

national legislation of astate is the point at which conflicts 

arise between different national legislation and between national 

1egislation and international documents. The ICAO Counci1 

reèognized this unwelcomed possibility and as early as 1948 

the council adop~bd a reso1ution in order to spur sta~es~in their 

efforts to be as uniform as possible when adopting the texts 

of the Annexes into their national legislation. 29 

National regulation of the present ma~ter is more or less equal 

in every state, although numerous differences could pe found 

wh en lo,?king through the list which lS attached to the Annex. 

In this paper, the Yugoslav legislation will be described and 

compared with the Convention and (the appropriate Annexes. One 

of the reasons for this (s the fact that 'one -of the worst mid-

air COl1iSlf~ occured.in Y~goslav airspace and that a Yugoslav 

aircraft wat'-i-nv,ol ved in i t. 

The basis of civil aviation legislation of Yugo~lavia is its 

Zakon 0 vazdu~oj Plovidbi (Law on Air Navigation) of April 

19, 1978. 30 The 1aw has 345 articles which arè divided into 

five parts, though, air traffic control ia elaborated in chapter 
~ - 31 / 

2 of part 3, Safety in Air Navigatiop. ~cording to the 
-.::... -

.federal Constitution, the regulati,on and th,è assurance of safety 

in air navigation is' wi thi-n c~mpetence of. fede-ra1 organs which 

represent and work on b~half of federal Btate. 32 

~ , 

f 
/ 

--------------------~-~~~~.<-=~,~:----------
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In the ~~ea.of air traffic control, a Savezna Uprava za Kontrolu 

1 Letenja (Federal Air Traffic Control Agency) was established. 

For the performance of its duties it has several regional units 

which are as fol'lows: 

- area air traffie control 

- terminal air /traffic cont:r;ol 

airport air traffie control 

\ 
The basic dut Y of every regional unit is to control air traffic 

1 

and to guide aircraft when fLying. The control of air traffic 

and guidance of aireraft ineludes: 
= 

1. aireraft flying on airways and out of them - under the rul~s 

for instrumental flying (IFR); 

2. aireraft flying in particular part of air spaqe - under the 

rules for visual flying (VFR); 

3. aireraft on the airport, where the unit o..f air traffic 

t 1 · . d 33 con ro 1.S organl. z,e. , 

control must be organized on every public 

airport, airports for training of transport pilots and on 
~ 

mili,tary airports, on other airports only if i t i8 necessary 
1 

for the safety of air navigation. 34 \-

\ 

'!'he control of air traffic and guidance of aircraft ia performed 
t-

in the time when ëln aireraft is flying in Yugoslav aix"~space 

~and in the time when i t i8 moving on manOe'uvring ,areas of an 

'""'airport. 35 
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From the above mentioned information it may be concluded that 

-------almost the whole Yugoslav air space where pubtic transport and 

. military flights are performed, is controlled and aircraft 

are guided. The question which cames to mind is what is the 

'" statutory meaning of word control and guidance. According ta 
/ . -

Article 13, air traffic control ia the eontrol of flying and , 

, guidance of aircraft in air and on manoeuvring area of an air-

port, whereas, ~he guidance of aircraft are specific acts 

connected wi th i ts nayigatic:>n whieh are performed by air traffic 

control \.i th a radar in a prescribed manner. 

\ 
Nowlowe come bqck to the regio~al units ~t air traffic control 

with the question of how the workload is divided among them. 

AlI units perform air traffic control and guidance of aircraft 

in their assigned regions. Be~idesthat, they haVe other 

duties which are following: 

1. area control-coordina€ès work of terroin~l and airport ~on-

troIs; permits- the firing of" rockets against hail or.other 
/ 

fly~ng/objects in air space beyond the terminal; cooperates 
-~~ ",-----, 

with other authorized organs in the identification of aireraft 

and in the recognition of presence of flying abjects in the air 

space above the region of area control; ini tiatès the 
i' 

acti~n for search and rescue in its region, and, generally, 

(performs othe; . activitles which are provided for in 

~ constituting documentJ 

'2. terminal control - has the same duties and functions 

describèd above for area control except that its'territory is 

, , 

\ 

o 
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. ' 
srnaller than that of area control; 

3. airport control - performs the eontrpl funetion in the air 

space ab~ve the region of airport departure 'and approaeh'control; 

accepts from and transfers aireraft ta the terminal e~ntrol or 

area control;. approves flight plan;. starts the action for 

search and reseue in its region; performs other activities that 

are provided for in document on its' establishment. 36 
\ 

• 
The assignment of duties to different units is rather general 

and this is the.'rekson why it does not include precise de-
1 

limitation between different units either upon regions or upon 
. 

activities. If the federal government wants t? assure safety 

of air navigation,.appropriate administration and prganization 

of territorial units have to ~e connected in·the comprehensive 

and unifo~ iystem. And this is the reason why, th~ establish­

ment, organization and assignme~ of activities is in the com-
1 ~ l ' . 3-

petence of the Savezrià lzvrsno Veae (Federal Executive Council).A 
1 

, 
AlI provisions whrch were m~htioned hitherto ~ave common . 
characteristiès that they are general and lack of clarity. 

There i8 no elaboration what the words control 'of air traffie 

a~d guidance of aireraft mean. Therefore, it,is possible thàt 

f~jective. of afr traffic control that are declared a~., only \ 

and primary ill"'Annex Il beeome\s~condary and supplemenFary ta 
-

some general leqislative provision, which is even not defined \ 

in th~ s tatut~. 

Exactly how did t~is happen to Yuqoslav law, Article 2Q7 déS-
. " 

nt 

, 
," ;' 
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cribes duties and activities of every units of air traffic 

, 

. 
control in addition to these alrove described: 

",,1) to assure prescribed distance between 
aircraft and prevent collisions between air-
craft during'the flight, _ 
2) to prevent collisions between aircraft 
and obstruction on manoeuvring are as and 
assist in prevention of collision between 
aircraft on manoeuvring_, areas 
3) to participate in the identification of 

'flying objects in the air space and in the 
assurance of its inviolability~ 
4) to expedite and maintain an orderly ) 
flow of air traffic and collaborate with. 
adjoining units of air traffic control, ~ 
5) to inform competent state organs and '; 
organizations about aircraft that are in 
danger and proceed with prescribed measures 
for search and rescue of aircraft. 
6) to notify interested'state organs, 
organizations of ~ssociated labo~ and other 
self-management organizations and cornmunities 
upon their request about movement of aircraft 
in 'air tr?lffic ;1' 

The air 'traffic control uses in its work the following forms: 
( 

?' 

- an order which is a verbal forro of communication to the 

pil~t to perform sorne acts during the flignt, 

- an instruètion which is a verbal form of communication to the 

pifot to perforrn. the flight on partic~lar manner, 

- a clearance which ls a verbal permission, qiven to the pilot 

to perforrn the flight accord~~g his suggestion under 

particular conditions; 

- information which is the transfer of nee~ssary information, 

relating to~the movement of an aireraft, ~out the meteoro­

logieal situation and other eirCUIll.stancei which are important 
-~ 

'ro{ safe flyinq. 

\ 

~- .. ~----- ~ ... -

·f 

~ 
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Since Yugoslavia has not notified the ICAO Council of any 

reservation or difference' and did not comment on Annexes 2 and 
, 

Il, ,it is, worthwhile to make a short comparison~and conclude 

whether it should have, given notice of reservations or differences<' 

or note There are, no differences with respect to the orgëîn­

izational requirement sinee the governrnent designated a special 

authority for providing air traific.services. The difference 

which arises,from the narrower title used in Yugoslav law is 

not as important, for it is external a~d the actual organization 

covers aIl three main parts of'services - control, information 
\ 

1 

and alert. 38 

The first difference between Yugoslav law and Annex ll,appears 

when one analyses thEf~d~ties and responsibili ties which are set 

out in the national te~~làtion and the objectives which are 

contained in the Annex. Accordifig to the Yugoslav statute the 

main dut Y of every air traffic control unit is ta control air-

craft.in fl~ght and to gu~de them with a radar. O~e must admit 

that the- statutory defini tion, ~ee p. 22 above) 'i t is not pre':' 

I ci8e enough in order to provide a clear and unambigous descrip­

tion of the duties of a control 1er on" one side and of the-' 

rights of a pilot on th~ other. ~om the point of legislatiqn, 
,..\ ,tt \ \ 

the limitatio~ of 'guidance of aircraft.when a radar alone is 
/' ' 

used is clearer since if thére is no guidance, such'as the. 

situation where there is no radar or it is out'of use." However, 

the question what does the word guidance me,an still remains 

1 open. Is)~~control~er, who uses radar in his work, responsible 

- " " 

fi 

!J 
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/.for p.ro~e~n safe navJ.qation? If so, then Yugoslav law 

provid~s 10r sorne ing which is not known in Jnternational 
1 

standar<i!s and which i1\tppses aâditional ObIi~ations- upon the air 

r\ 1\ 

"t~af fic ~~ntrol author! t~ unfortu~.tely, t~i s de fini tion a". • 

whole ~s\not of,such content that it could not cause any 

co trovers~ or àt least misuntlerstanding about what is at certain r 

mome t t1e ~ole 0,( ~i1ot or of con~roller. 39 , J ! 

, \ \ Tf 
The pre entative,~easures used aqainst hail is set up so that 

special e'uipment will fire rockets into hail~ea\inq clouds 

in order 0 des~roy them. Obviously,. such roc~~~~ could en-

danger air raft in fliqht. Thu1, the prior consent of the 
--~p 

, { 

terri torial unit is required when and in 

which direct could be shot,' is adequ~te safety 

rneasure in tho e pa ts of air space where air traffic circulates • .,. , 
Il 

As far as of the 'air tr~ffic control units 

~re cohcerned, they a ~o~ an orq~izational :nd operational 

nature,', and théy. do not'\ave any impact on its role in air 
" 

" traffie operations. But a closer loo~ is require . . 
"'­visions for what Annex 11 èalls,"Objeetives of th 

services ,,40 and what is in the Yuqos1av law 
\ 

traffic 
, ,41 ' 

207. 

"The first point i8 broader in scope sinee it ad s words "en­
~ . 

sure preseribed separation between aireraft",' whieh could 1ead 

te the conclusion t hât this provision/ is ~tronger than that 

found in the Annex. .. 

l 

'. 

, '-, -' _._---~-- _.-
~ 0-
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second point is the sarne as the second provision in- the , , , 

ex but only in a certain sens~. Both provisions provide 

preve,ntion of collisions between aireraft and obstructions 

o manoeuvring areas 1 but e Yugosiav statute provides only 

aisistange ,in the prevention..of collisions betweén ai~craft on 
Il , 

m~rtoeuvr ng areas. ," At a glan e ït seems that the 1egis lator 
1 

éd to impose a burde of the avoidanee of cOllisions .jrst 

u~on crews simi1ar to that placed on vehicles opera tors 

or the Small damages 

\' ~rea vefY often, thus foreign e 

d happen on the manoeuvring 

ws should be informed ~bout 
1 i 
the differenee in Yugoslav regul tion whieh imposes practically 

the complete responsibili ty for avoiding collisions upon them. 

The third provision pro;ldes for the collaboration in the 

identification of flyi~9. objects in the air space and in assuming 

responsibility of proteeting national air space. This dut Y 'is 

èlosely related to defence of the state and to the'protection 

of sovereign air space. Such provision cou1d b,e explained by 

article 9 of ~e Law on Air Navigation which in paragraph 2 

stipulates that "the control of flying and guidance of aircra~t, 
, 

md1i~ary aireraft inclusive1y, is perforrned according the:· 

unifor.m system." Actually, the cooperation betwe~n' milita~''':''' 
\ ,dl. 

, \authori ~ies and air traffic s~rvices w~s .. d~sc:us~~~Li~CAO~_ 
~ouncil in 1975. Then, the Annex-1r'was amended with a new . 

\ ' -- ' ... - - , 
. , - 42 

paragraph which regu1ates this"forrn of c~ordination. Inter-

national requlation seeks such coordinat~~ .... ,in order to secure 
, " 

the ~af~ and the exped~tious conduct of flights which'eanJbe 

.. 
_ ••.. ,..~_.., ... ...,~ ............ ~1I l'W-:-to~t _!'it.I. ...... """'~. r.:~.:!~.~.":l" •. ....-,--~ ·f· 

\ 

\ 
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/ 

affected by i)li tary activi ties in air s,pace. Thus sorne 

differences, howeyer small do exist between\ the international 

stanQard and national regulation for Yugosl The differences 
-

relate to the type and final goals of coord nation between civil 

and"military authority which are different rom those proposed 
'r' 

by the interna tion~l body. 
1 

The fourth rovision relat . to thB'duty te \xpedite and 

maintain a ~rderly flow is in accord with ~e cbunterpart pro­

vision of standard except that it includes an 

provision 'which ~~lat~s to the cOl~aboration with 

The 

are in 

is the 

The:- fo 

which seems to be superfiuousl. \ 
\ \ 

competent~ate bodies ab~ut. ai~cra;t which 

the taking necessary sieps in such cases 
1 
1 

tter of the fifth p,rovision., It has 'i ts counterpart 

Il and thus no differenc~ could be filed. 
" 

( 

objective in Annex Il which states that ~ir traffic 

to' "provide advice and information for the safe 

cient conduct of flights" is regulated by Art. 217, 

':::~o: : ;::~::9::1:-:e;::~:: a::::~ethJ:~:::e~::a~:~re-, 
difference with the I~O Annexes do1exist. But i~ is not 

only the locatiôn of "this provision it is aiso the text itself 

which requires some comment. Since the provision uses t~e 
f 

words ~prescribed informations", it means that ATC unit which 
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~~iS supposed to give inform~tion is not obliged to give more 

than is prescribed if it il not wil~ing to~ Whereas, ~hè 
words useful, s~fe and eff cient lead to the conclusion that 

i 
the ATC is not only s,uppos d to give aIl. kind of information 

1 
~, -

but also to give advice w ich is use fuI for safe and efficient 
(' . 

f,1ying/ It 15 hoped, and experience has shown, that cooperation 

between controllers and reality mu ch better than , 
~/ 

is set out on the this difference is merely academic 

in nature. 

The last act:Vity ment} 

of informations to stat and organizations about the 

movement of aircraft ln space. - This is a ·very general 

in the Yugoslav law i9 the transfer 

provision and/f~~ not .~u ther elaborated in ,the sta1:.ute. Thu9, 

,,' its practical! value i~ questionable"or lit l'last iE"i's not of 

any pract~cal~value ~or international air tr fic. 
1 • } 1 

,1.. (1 

At the end of \1!his\ Sl)O;t S rvey it 'can be, concl ed that 
l 11 v' 1 

differences dofex~st thoug sorne are important an sorne are note .. 
Two of the~se~m to b~ so mportant'that notificatio should be 

i .. 
given to the ICAO Council. The first is the guidance t flying 

aircraftwhichlis not me~t~oned in inte1national standar and 

which imposes lUite hea:vy burden on a cbntroller. As a ma ter 
1 • 

, 1 ,- l1 
of fact, the g~dance is provided only wheft radar is used. . ~ / 

e , 
; 

/ second' relates '0 the assis~ance in the'prevèn~~n of collisio s 

"­
• 

between aircraft\when they are moving on manoeuvrinq areas. , 
ï 
~ 

This provision sUpposes that air crews have the primary res­
\ 
c 

D. • 

\ 
\ 

\ , 
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'~ 

-' 
" 1 ~ -

ponsibi1ity to avoid collisions since they are in cont>rol of 
'\ 

, \ 
aircraft an~ they S ould take care\of it. It is doubtful if 

l 
1 such provision cou Id tand at a very busy airport. 

d ' 

\ 2.3. Duties, of Air Traf ie Cont:roller which Require Active 

Participation in the erformance of F1ight~ 

',/ 
Internatlonal Standar 

,,p 
and ReCorn.rDended Practices 

1 

l ' 

1 

\ 

i 
" . 

l:t was en,tioned above that Anne es 2 and Il and Doc 4444-RAC/- , 
1 

501/11 de ine the scope of work of ~ ontroller and a pilot. The 
! 

fundamental provisions whieh must be borne in mind is that when-: 

ever one considers the range of. aetiv1:ties of different subjects 
\ 

whieh particip~'te in the air traffic cC> trol pro~ss and the 

resulting 1iabi11\ties which floW' from thè~e inc·lude the 
\ 

following obligations: 
\ \ 

'"the pi1ot\'in-command of an aircrà.tt sha11, 
whether marlXpulating the controls D ~f not, be 
responsib l~\~in accordance wi th the fules of' the 
air, except hat he may depart from \these rules 
in circwnstan es which render SUclll ~eparture' '44 
absolutely ne ~ssary in the interests\ of safety", 

, , 
\ 
\ 

, j \ 

and 
\, 

"the pilot-in-co.and of an aireraft shall have 
final authority a~, to disposition of the air- ~ 
craft while he is·'in conunand. "45 " 

"'" \ The allocation of final author~ty> in regard to safe and efficient 

cO~d,~ct of flight ls a 10gical consequence of the fact, that 
f6Ç 

onl)' the pil,ot can consider all circumstances and possible con'7 

sequences of a decision,~ inéiuding what Bteps to take and when 
.' 

------... ~ ~- -~ 

.... " t ~ ~ ~,'l ," ... ... 
"'\:",.' L.I"'~ 

" 
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to' take them. But, sinee he i5 not aware of- e1ery thing which 

may affect his flight, he has an "assistant" of the 9r~und who 

supplies him wi th information about other thinrS which he 

woul.d not know otherwise. This ls particu1arfY important when 

IFR flight..,s are performe4 beeause pilots flyirg in instrument 

rneteoroiogical conditions (IMe) ean not look fout and make 

appropriate maneuvres to avoid co\l.isionS Wikn ,other airera ft 
... 1 

1 
or with 'the ground. 1 

An~ex n in its chapter ) sets out that c~n~rOl service shall 

be provided: 1 

"1) to aH IFR fli9ht: -in controlle~ airsPfce -

2) to all VFR fligtlts in eontrolled airsprace Cinstr'ument/visual.) 
1 d 

. l ,-

3) ,to all aero'drome traffic at eontrolled aeroaromes .", 
j 

The' operation of air tràffic control services inc1udes f6llowing 
1 

acti vities : 
1 
/ 

- collection of information o~ the ihtenJ1ed niovernent ;of each 

aireraft and on the a~tual progr'ess. Il 
, 1 

dete~na~i~n ~f relative :,sitlons of airerait to each ~other. 

issuance ,of clearances and infOrmé\tiJn for the purpose of pre-
;.-. '~ ~.i: 1 

- . - " .;'~ventinq collision and of expediting land 'maintaining an orderly 
J 

flow of trafflc. 1 
1 

eO~rdination of clearances as nece+a~ with other ·units. 46 
• 1 

1 

The mo~t often used forma of con,troll aeti vides are clearances 
, ,:). 

and dinerent' informati.on. ClearanJes are i~sued in order to ' 
, ~ "'''7''' _ .. j 

.. provide separation between 'CQnttol~d aircraf,t ~egardless under . /--.,. , 

. . 1 
; 

'1 
1 

~ 

~ 
1 
! 
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- 1 .. 
1 

whiçh of' flight li'u-les operating. Besides typ~ they are tl)e 
, ~",~r 

.simple c~ntrol, air traffie control service or'special un' 
. 

flight information service provides aireraft with fol 

SIGME'l! information; 
. formation on changes in the service 
a 'lit y of navigational aids; 
info ation on changes/in èonditioJ;1 of 
aerodromes and ass~i,ated facili ties, 

'including information on the state of the 
o aerodrome movemen t areas when théy are 
affec~ed,by snow, ïc~ or significant depth 
of aterj and of any othe~ ~nformation 
1ike y ta affect safety .... 47 

, . 

. ' The above cited inf ationis available to every aircraft which 

could benefit'from it In\~ddition to this information, aircrafl 

'\ " 

,1" " 

t1ying under IFR ru~es are supplied with fbllowing:~ 

"a). weather conditions reported' or forecast at 
" departure, deslination and alternate aerb'-

drame; l, :" 

b) collision haza ds to aireraft operating out­
side of control areas and control zones; 

c) for flight 6ver water are as , in ISO far as \ 
'_ practieable and when reqûested by a pilot, \ 
/àny avai1ab1e information such as radio 

,....1 ca'll sign, posi t'lÎ.on, true 1;rack., speed.( , 
etc. of surface vesse1s in the area. "4ts 

In order to comp~ete the pi~tdre of how air traffic, control is, 

designed by internatiqnal aviation standards, th~term clearànce 

ha~ to be described~ The defi~itio~O identical in.both f 

I('! 

'Annexes- 2 and 11 and i~ fo11owing: 

\ 

"Air traffie conttbl clearance. J\uth\)rization' 
for an aireraft ta proceed under candi tiont9 '\ 
specifie'd by" an air traffic control unit." " 

~ 

• 1 
l 

l 
1 
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élabora te upon the wor~ and duties of control 1er in mote 

detailed form.~O 

2.3.2. YugoslaV'Regulation 

There i's no equi"valent provision about pÏilot:-in-conunand position 
" ,; -

in Yugoslav law as there is in the International Standards. 

Art. 13 of a particular law inclùdes in definition no. ~6 a 

.d~scription of term pilot-in-command, wqo is a person who 

directs every work in the airplane, represents 

'~the airplane and is responSible for its 
safety artd for the order in it during the 
fI i gb t • " '. ' .." 

It is rather difficult to include rcAO defini..tion in such broad 
.. ....:: 

and gen~ral statement. Directing work,and being responsible 

for safety does not necessary mean that pilot-in-command has 

final a~thority and responsibility regarding the conauct of , . 
=-~ 

Particularly, the question remain open 'vis-A-vis the flight. 

controller and his' right to interfere in the manner in which', 

a flight is performed. rf th'e pilot' s final authori ty is ex­

, plieit in Annex 2 it is only implicit'in Yugoslav law. This 

results from the las\t sentence in para. 3, of art. 209.which says: . - \ . 

.. .... The Pilot1i,n-command, who cannot fulfill an 

• 

additional lorder of an additional ~nstruction, 
must refus~ it, and advise the air traffie 
control un~t which issued the order of his 
refusal."/. ,- --_____ ----______ _ 

Opv1ously, pilot i~nnot lul~ill orders or information ~at are, 

again'st requl'ati~ns or ~can j'eopardize the safety of aircr~ft, 
, \ 

. , 
l • 



r, 
" . 

. ~ . 
• 

, \ 

" . 

34 

In above context the whole status of the pilot in Yugoslav law 

differs from that found in the International Standard. The 

best explanation for this is found in the article itself, so 

that it is reproduced here i~ its entirety; 

.J 

"In Yugoslav airspace, every aircraft 
must fly under-prescribed manner and 
according orders, clearances or information 
of, competent air traffic control unit. 

. 
If during the flight an aircraft does not 
perform it according p~escribed way and 
orders, clearances or information of com­
petent,air traffic control unit, it must 
intervene and take prescribed measures. 

If the pilot-in-command obeying order~'~~ 
instructions of competent air traffic unit. ~ ~ 
would endanger the'safety of air navigation ' 
or if because of technical' characteristics 
of the aircraft he cannot perfor.m the order 
or instruction he has received, he must in-
form the competent air traffic control, 
irrespective of the provision of the first 
paragraph and request that the order o~ 
instx:uction be changed. fi 

\-

Similar_to An~ex Il, Chapter 3, point 3 (see 'above p,' 31) the 

Yugoslav law obliges the control unit to collect and elaborate 
~ . 

upon information about intended and permitted flights of air.-

craft under i~ control and information about their actual 
.. ';- , 

position and movement. Oh the basis of this. collected data', 

the control unit has to determine the relative position of aIl 

aircraft in its region. and to assure-prescribed distance 

between them. ~l 

~ 

Accprding to the article 219 of t he Law on Air Navigation .e.ve,ry 

flight in Yugoslav air space has to be permitted in advanc~. 

The pe,rmission is issued by Federal ~ir Traffic Agenc~ in the 

- ) , 
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form of permissio~ of flight and of confirmation of fÎi9ht \ 

plan, respectively. However, for scheduled public tran'~ort... \ 

ation a time table has te be sOOmi tted instead of request" '~r ' 

pêrmit. ~ 

Whenever reasons of a1r nayigation safety demand an a~r traffic 

control unit is allowed to change the flight plan o~ time table 

and fix another time and priority for take off, landing and for 
\. 

entry into or exit from Yugoslav air space and to assign another 

airway or altitude. 52 This provision seems to be narrower th ah 
" 

,the particular-'provisions in Annex Il which give ATC sorne 

authority to control and adjust air traffic flow according to 

capacity.53 The difference also.shows in the wording. Where 

Inter~ational Standard uses word "shall", there yugoslav. rule 
( 

uses "is allowed" whièh is again much more restriétive. 

\ 
\ 

~. 
\ ;:, . 

Article 224 again contains some provisions which could be marked 

,with a question mark or at least require sorne clarification. 

The first paragraph stipulates as follows: 

"Airport control unit may forbid take~off 
ta the airèraft, whieh do not satisfy the 
condi tions for soafe flight." 

A very obvious question'is how and in wha~ ëircumstance does the 

,controller obtain the information abo~t the state of the air­

eraft. Furthermore, this provision seems to b~ in contradiction 

'with the rights and duties of ~e·inspection which ia aiso part 

Qf Yugoslav la~. 54 Finally ~ how can an officer f who has his~ 

working place on the top of an a~rport tower superv~se ah.air· 

, 
j'" 

~ 
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craft which 1s staying on its stand. Justification for such a 

provision if any should be specifically included in the law 

statute. 

The second p~ragraph of the sarne article gives the ATC the 

au~or1ty "to forbid the take off or .,landing of- an airera ft if 

conditions on the airport are such that they cannat possibly 

make- a safe take off or landing and if other conditions for 

'safè air navigation are not accomplished except when an air-
- ............ -

'craft 1s in peril." Such pr?vision arise the question: why 

are so strong words used and what happens when the controller 

just dO,es not issue a clearance or refuses to issue ,it? From 

the wording in Annex 2 it is clear that the'pilot is just not 

supposed to undertake thé' flight unless' he gets the clearance 

whieh he had requested when h~ had-submitted the flight plan. 55 

Sueh a provision might be useful and justified under sorne special 

conditions, although, obviously ts a departure from International 

Standard •. 

The last paragraph of the ~ticle 224 contains the.provision 

which regulates the duties of the controller whén an aireraft 

i5 in an emergency situation. It says: 

"~f an airera ft is in a dangerous situation, 
the airport control unit must gi~e to the 
pilot-in-command the necessary help and per­
forro or order airport services, respectively, 
to do whatever necessary for a sate lan~ing." 

, 
In this provision partieular emphasis should be plaeed on the 

dut Y of airport control to assist and help an aireraft in Any 

"" 
/ 

; ~~n~ 1 .-':;. ~ 
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emergency in spi te of the fact t~t ~eteorological condition a t 

the airport are below minimum. And n~turally, in case of an 

emergency a control unit ought not to refuse to accept an air­

eraft. It aiso must be mentioned that this is not the ônly pro-
, 

vision in t~e ~tatute.relating to matters of emergenc es and 
56 seareh and reseue. 

From point of view of daily operations by eontrollers, a very 

important provision imposes upon the control unit the obligation 

that i t must 
ft , 

"inform the pilot of an aircraft about 
meteorologieal appearances 
changes in conditions of technieal equip­
ment and conditions 9n maneuvring areas 
and aiso about othe: data which.are irn- 5~ 
portant for safe fl1ght'of an.a aft." 

The above text provides for the dut Y 

uous1y watch. every essentia1 element that can affect the conduct 

~f a flight for b~tter or ~rr worse. Of course, each change has 

to be transmitted to the f1fing pilot immediately or as soon as 

possible. This provision h~s its eounterpart in Annex 11, 
• J 

Chapter."4, Flight Inforrnati~n Service. con-

tains provisions whieh cannot be found, difterent form, -. ..;,,,,, 

in the national law. It relates to the s rvice which could be '. , 
f, '58 

declared essential for the conduct of IFR lights. 

A competent unit of air traffic control is obl~ged and 
, . 

authorized to take all necessary measùres, in order to, turn away 
. 

dangers arising when a'pilot-in-command is endangering the 

safety of air navigation. 5
.
9 in addition,. a control unit rilust 

,; 
f , ri' . -- '-, - -' ,.: -, ". "J Ji." 
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~ 

notify .the occu/ance of a violatio~ to th~ Komisija za azdu-

hoplovn~ Prekr~~je (Co~ssion for Aviation Vio ations). 

Taking care of safety in the air is very otivious purp se and 
\ 

goal of ATC in apite of the ~act that Internationa Standards 

do not have any provisions in this area. vio ion of the 

rule~and ~gulations which/are applicabl in air traffic seern 

to be self-explaining ~ffence and a reat to safety and any 

law should çontain sorne sanctio " for any Dreach of rules and 
1 _ .1 

regulations or create the me .aniSm\f~~ ~revention of further 

violations. ~ 

Besides the provisions 

Air Navig~tion involve 

chapter which regulatè 

lch were described above, the 
\ 

in a 

jeopardizing'of air safety, 

and resue of aircraft, and aviation accidents. In addi 

the previous provisi"ons, the law imposes an explicit du 

a pilot-in-command and on\a controller to take aIl meas 

w on 

1 

order to avert the danger of CO\lision. 60 Practically dentical 
\ 

wording in both cases could confuse a reader upon the f rat 

re~ding. But th;i,.s is not the case, for the duties of1~oth 

----p~rties are desc~ibed in the previous articles and only in 

accordance with them necessary measures can be taken. Such,an 
-"' explicit dut Y imposed upon the controller, not even upon a upit, 

means the departure ,from a certain degree of the gerieral' rule 

that obliges the airport control only to assist and help air­

eraft in avoiding collision on manoeuvring areas. Nevertheless, 

such provision seems to be adequate, especially because it is 

" 

I~ 
1 

" \ 
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imposed upon a pa,rticuiar person who must rea:ct immediate1y 

'whenever and wherever he realizes that could 1ead to the 

collision. 'D~ngerOusly manoeuvring aircraft close to one 
, 1 

anoth~r is a major deviatioh from preséribed ru1es and standards 

that such an occurance must be recorded, analyzed and àdequate 
"­

,improvements or prevantati ve measures e~tab1ished. This- is 

'exactly thelPurpose of subsequent provisions which regulate 

-the, authori ty and procedure of work of the Commission for 

S f h · h . b 1 . d d fI. .. 6 r ./ a et y w ~c ~s esta 1she pn er urther prov1s~Ons. 

The final field which involves air traffic cOntrol is search and 

rescue of aircraft. The statutory provisions are divided into , 

eight articles. ~yF cover, in general, t;;.1e matter which is e1aborated 

-in-some details in Annex 11, Chapter 5 - Alerting Service and 

in Annex 12, Search and Rescue. The provisions are mostly 

of an organizational nature, whereas, the issuance of more 

elaborated regu1ations is provided for in part five of the law. 62 

d' 
1 2.4. Pilot -: Contro11er, Team Work. 

'Recent development of the ATC system is based upon the sup­

position of a distribution o~roles between pilot an4'controller., 

The pilot, who still has the final authority and responsibility 
. 

fo'r conduct of a flight, has to navigate the airplane and to 

keep it on course according 'to the "flight plan, whereas the 

eontroller has to monitor the traffie and,to regulate It in the 

way which ensures the avoidanee of collisions -and perm~ ts an' 

order1y flow of air traffie. It eould be assumed that thj,s' 

distribution of aetiviti~s is going to remain unchanged' in the 
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fut~re, when more automation is expected to be introduced into 

the system. 63 

Regardless of t~e present situation, the fact is that the 

controller's function' has been subject to permanent ~han~ 

The present volume of air traffic and its expected growth'al-
1 

,ready dictate that control uni ts must devote a major part of 

their work to programming flights in advance in order to assure 
,.,. -

the safe and undisturbed flow of traffic. The operational. 

control is not losing its importançe but~hen lcompared to the 

preparatory and planning function, the latter is becoming more 

~nd more involved i
64 . Thus, the~cooperation does not only in-

• 1 ~ 
volve the p~lot and c ntroller. It goes beyond that and in-

r 
cludes the control un'ts or even control authorities and oper-

ators who coordinate 

Despi te the fact 

pre-flight organization 

routes, airports, etç. 

system should rely upon the 

°a ndnimum of in-flight intervention, 

it 'ne that evèry possible situation can 
o 

J , 
be foreseen and provided' for in advance. In addition to this, 

. 
it must be stressed that in case of a system's failure either 

aboard the aircraft or on the ground there i8 a person who can 

solve problems as they occür arid can-carry out all of the 

necessary duties • 

. 
It seems that the future development of technology and organ-

, 
ization in air traffic control will still be based on the notion 

./ 

1 

",~, 
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,~at'it lS an auxilliary phase of the actuaI performance of 
, 

f~ight, a1though it plays a leonsiderable role in assisting '0 

the pi~ot. But, in _the)PhaSe of planning of traffie the ,rale 

of control should be ~redOminant in yiew of coordination 'of 

timetables, routes, airports, procedures, etc. Obviously, the 

lega1 process will have to follow it and to evaluate the 

regulation adequately. 

It might be useful 'to say, that i t looÎts as if there wi~l be 
l '. 

more and ih.àre restricti~I)~ and limitations for every individual 

user of air space if we want to have more safety and more -, 
access for those wi$hing to use the air space. , , \ ' 

,,' 
Besides everything what was, said above" the matter has been 

)disë:ussed in ,a text which was written .in th~ Internation.;l 
/' 

Labor O~gani'zation offices, for a special triparti te meeting 

was he1d in 1977. Part of the text relates to this subject 
- . 

and reads as follows: 

-As the intensity of air traffie has increased 
and will doubtless continue to do sO, techniques 
for the safe control of aircraft in 'airways and 
the approach zones O,I airports have needèd 
constant updating. - The comput~r has entered ' 
this field ahd witb the aid of more sophisticate~ 
radar and radio position alerting systems is 
increasingly assisting the air traffic controllér 
on the qround. The .latter is not only informed 
of the correct spatial position', of the aireraft 
'he i8 guiding, but can be warned of a crftical 
tra'fftc--s...i.tuation before it actually arises. 
But"despite-the_increasing sophistication of 

u such equipment; thé burden on the individual . 
coritroller has not lessenep. Next tp the.pilot 

.' 'h~ has the greàtest responsibility fox: air· safety, 
, and 4.n busy terminal amas the air traffic con-

\, 
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troller is subjected to a high degree 
of stress. Future development of com-

• -putériz)!d position alerting systems, both 
on the/ ground and in the aireraft, s ould 
ultimately,reduee the present'~gavy 
liance on human intervention." 

As early as -1964 the Sub"'C!ommi ttee of the Conuni t tee, 0 f 

lCAO ~oneluded that: 

ft "Air navigation will tend to be 
more dependent upon the ~ontrol servie 
which will in a larger measure partici 
in the acti,vi6~es relating to the move 
of aireraft." 

, . 
The above prediction has becoI:le a fact wnich has 

-been . c~nfirmed .b~ courts in differen~ countr\s. 

It is interesti-ngly' enQugh to' see' how private pilotf\ see the 
C --'" 67 \ 

role of the co~troller. Christophe~ Johnston, in is paper 
<;:~- ~ - - ---- (, 

among other things coneiudes the fO~lowing: 

• 

1 ) 

"Aviation 'is, of neeessi t~, a team effort •. 
Any pilot/who feels he cari fly solely on 
the basis of ,his own effo~ts fs a,menace 

\ 
\. 

to himself, his passenger~, and other pilots . 
Air traffic controllers aie importari~ members 
of the team, and the courts realizè the im­
portant position which controllefs occupy in 
the guest for aviation safety. ", 

'\ 
\ 

• 

-
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., QHAPTER 3 

. : 'LIABILXTIES FOR AXR 'l'RAFFle SERVICES IN YUGOSLAV LAW 

.. 

. 
in this chapter the basic information and considerat i on about 

", .! 

Yugosiav 1aw will be made. The seop.e of the study wi L1 be 

determined by the need to c1arify sorne questions whidl' arose 
. 

in international cire1es after othe mid-air-collision over 

Zagreb in 1976. 

For the purpose of ana1ysing the 1ega1 status of~thc ~ir traffie, 

contro1ler it is nec;:essary to study the system of li.,bility for 
( 

criminal offenees,' and ci vil 1iabili ty as weIl as th,. system of 

liabili ty of the state. Sorne neeessary information rl!gar~ing 

labor law will be discussed as well, sinee it regulù'l'S the 

relÇlt:ions between an emp1oy.er and an employee in the :;1 tuation 

where damage has occurred in eonnedion wi th the per 1 urrnance 

of ~ork, which i5 usually the case with a control1er. 
r 

3.;.1. Penal Li abili. t Y • ) .... 

The first adoption o.Lthk Kriv~ nizakonik . (Criminel 1 Code) 

"'. was in 1951. It was a fede'ral code applicable throu'lhout a11 

Yugos1avia.. A... in other fields -of legis lat ion , tha t code was 
\ '. 

subject to frequent changes' and ~endments which weCU ne.cessary 
, 

becaulre 'of changes in the socio-economical relati'ons in Yugoslave 

Aàociety. On the basls of the present Ustav (Cons tif utlon) a 
1 

'0' 

new legislative framework of federal, repub1ican, and provincial 
), 

statutes was--established. 'l'he former Criminal Code WolS re-

, 
:t-.......,....,.. _, ,--~, .i?':l'.L .. '=< .. t~.~"":"""~~-.. -.. :"'"~~ ..... " ~ '" :.~ -..-.~- ~~,-.- .. ·-:.;rt':"):!.i1~:""J(~~,5 ,.,,,~;,,itG .. I. ...... _,;:1'1ltç'.~o,:.·r!=~~"~"''' .\ .. ':..;-,. "r{","~'~.":7-:-:' ... -.---.-......---- ~;''' Ir ~ ~~~-~ 
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placed by the ~riviJ'nizak:on 

." , .. 

(Penal Law of SFR of Yugoslavia) 

and with separate Penal Law for each of the Republics and, 

Autonomous Province respectiveIy.68 

The matter of legislative regulation isfdivided between federal 

and other regional, statut.es, so--that the federai statute takes 

jurisdiction over the basic principles and concrete offences 

which are provided for in the federai le;gislation; whereas 

the Republics and the Provinces have jurisdiction over offences 
; 

whiéh fail under their competence. 

i!lr''''' ~ 

Since the regulationrof -air navigation is ~clared·to be federai 

matter, 69 offences against air navigation laws and règulations 

are dealt -witJ by federal statute. Furtherrnore, the funàamentai 

principles governing criminal liability are also the subject 

matter of federai legislation. As a result, only federal law 

will be examined. 

Before undertaking the exarnination of federai law, some very 
., 

basic constitutional~rinciples must be mentioned. They are 

as follows: 
, 

"- no one 'sbaii be punished for \,-l'\Y Act which was before its 

commission not defined,as a punishable offènce by statute 
. 

or a legal provision based on statute or for which~o 

penalty has been established; 

- criminai offences and criminal law sanctions may only be • 

established by statutel 

( 

l' -
- sanctions for criminal offences sbail be imposed by a .,çompeten 

". l -,( -1.,. , ... 
court in proceedings regulated by statute; 

\ _F 

! 
1 

1 
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- no one May be considered; guilty of ~. crimin~l offence untf:t. 

so ,l'prOVen by a f ,inal ju?gment qf a court of law i 
<fi 

\ -- any person who has be~Unjustifia~lY convicte~f a criminal 

\ ,- offencè or who has ber deprived of ,liberty without' 

cause shall be entitled to reha~bilitation and compensation 1 

\ / " 
\' fO~ damage ~Y societt and'to other statutorily_esta~lisped 

\ 
'-"", 

,C _ " rights.
70 

_ 

\

3.1.1+ Elements of Criminal Act ,; 
'1 

ccor~ing to the cr iIninal law doctriné the basic elements of ;L 

criminal act are: 
" 

:- ·";i:l~; - human act of will 

- danger upon the society 

unlawful-nes s 
... ~ . ... ... 

prpv ~sipn in the law' 

. - pe~~etretorts penal responsibility7l 
\ ' 

. 
A legalAC?r can be done exclusiV'ely by quman ·act .which i9 

by his w1;1.1. Accidentâl occurances or acts of animaIs can n ver 

be declared deeds which arè punishable.. Thfi!' "majority. of crimi-' .: 

", 

, 11 " 

nal act~, iS,\done by commission which maa'ns that- a prohibitio,n" . , 

was violated~ 'l'he omission, which 18 the second fOrIn of 
, '----

criminal action presupposes exi~te~ce ofa~ qbligation. 

Whereas. prohibition. are provided for ~n the Penal Law, 
.... 

o~li9ations can ~~ subjectrnatter either-of penal or otJ,1er 

.lJtatut:.orY tex .72,.r The man's.act must bring about forbidden 
- ~, ; 

consèquence w ich ta part of the description of'th~:fact that 
r, 

atatc( of crim 1 offence. The establishment ,of coni~quenèe 
" ~ . , 

1 JI' 

------~------------.~--~,~., "~I#, 
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,.- , 

on the ba~is of obje.ctive facts 1s' important for the 

consideration of the ~~elati~nd of the quesfion if the 

accused person is :the ~Df fend!~ ,. _ - If there is no causal 
,/. 

-relation between .the aons~enc~,~nd human act the penal actl 
- ," t - ~~ ... , '" . . .' . 

does not exist or the susqec~d pêrson cannot be -at:cused. 
c • 

, 0 

The Yugo~~ay c~irni~a.l judicial pfB-ctice uses the. princip le 
: 0 

condicio sinf! $la non for the establ:ishmènt of caus,ality 
. 73 

between th~ çonsequence,and,human act. 

r [II 

Article 8 of the présent Penal Law defines a cr~inal offencè 
\~ '). J ~ 

as, an act which 1s dangerous to the socie,ty and' is provideo. 

for in the' statute. The Jue-s~\on is how the danger is to ~ 
, 

measured aqd does i~'also e~compasses the notion of illegality. 
1 

)/ ' i 
AccoTdinq to the opinion ~f the ~ajdrity of experts theoretipally 

-.1' i 

and practically th&~danger of an offence' is to be ~measured by 
, 
objective ~nd subjectivê criter~a, yet, the il1rga~itY is 

considered as part of the ganger. 

Il '\ 
,3 .1.2. .'?}'enal Responsibil i ty - Guil t 

~, 

·Penaly respo;';'ible is a Jr who fa '1"nacious 
of the act and has committed an offence 
intentionaly or neqligently. 'o~ a criminal 
offence, which is cammitted by negligènce" a 
doer is criminally responsible only if -it is # 

so provided for in the ,statute."7 4 A.., ..J 

'1 .' ! ~ 
The above provision means that someone will he convicted of 

i 

\ 
\ 

~ 

'!"Very qriminal offence listed in the law, .wh.ereas otherone 'who 
.. 

1 \ 

C~·} , "~, " ,'. là respo(1sible for negliqence sball be convicted of, those 
i 

,,} « 

/ 
of 

f 
<. j~<f enées " Which explicit;'lY ·include neqliqenée ~: Criminal 

r~8ponsibility in~des two cqnditions~ con~ciousness and 

/ " 
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-( ) 
delibera~on or negligence. The first condition must'be present 

every time, whereas s~ond is changeable. 

After the causal relation between a deed and a perpetrator is 

established the court must ask itself whether the aqoused 
( '~ 

person has the capacity necessary for being responsibl~ or not. ~ 

The law regula~eS the situatïon where somebody does]not ' \ / 

• 

1 
! • 

'/ 

" 

possess adequa te maturity and intellectual capabil' ty t.O 
, .. 
understand the character of his perf~ance or an not control 

.it. It speaks about nonconsciousness and dim' ished consciousnes~ 
• 

which exclude the guilt or\mitigate it subst ntively. Latin -
f 

expression actio liber!;. in 'ca~a found its place! in the -third 

paragraph of Article 12. 'This rule relates to the perpetrator 

who was unconscious a't the moment of criminal performance but 

who had caused this by the use of alcohol, drugs or otherwise 

to be·in such a state apd despite,th! knowledge about possible 

conseque,pces he had done it intenti~ally or negligently. The 

law déems persons over fourteen years old to be capable to bè 

subj~ct' of penal responsibility although the lâw conta-ins the 
1 / 1 

p~ovisions about punishment of people who are younger than 

eighteen years. 
-~"7 

Thus the person who. has the capaeity ta be responsible--can- be 
/ 

held gu~lty. lt bas two distinctive forms ip~e~~ and,negligence. 
, . ~ 

Tne th~pry and jurisprudence recognizes direct and eventual 

intent, the différence between them being the intensity of 

will and awarness ta açt wrongfully and to cause unlawful 

consequenc~s.76 One can speak about direct intent wherever 

~ 

'_"~~~~-':'_. -:;,;--:-___ . _1*P'P_ ... __ .;."., .... o_-~.-::~7'.:c;::bl.y;"~~;sr~~.v~rlJ~<1-:~~ ... ~~~::;-:"'._.~_.-,_.......:";...I.J ... :.. --.. -----.'--,;.,-,.{.~_- ":..:;.;;;Jl.t 
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,-J 
a perpetrator has the knowledge about every element of the 

~ . . 
cr iminal offence and wants ta g1. ve rl.seto it. At the eventual 

intent the level of knowledqe is reduced, a perpetrator is 

not campletely sure about the probability of forbidden 

consequ~nce and he just consents to the occurance of1forbidden 

consequence. 

The level of will is distinctive sign between the eventual 

intent and conscious negliqence. ,A person is negliqent: 

a) who ia aware that his conunission or omission can initiate j 
\ 

/ 

/ a forbidden' consequence, but he thinks he can prevent it or 
~ , > 

. 
that it will not arise; b) who ia unaware that,forbidden conse-

quence will arise, but on the basis of aIl circumstances and 
. ~ 

of his personal abili ty he should and could be awar~ of i t. 77 

~ 

It i's obvious that in such a definition there is no place'~for 

certain objective criteria. When considering the question of 

negligence or an absence of negligence, the court has to ' 

analyze very carefully the persona lit y of the accused person 
, , 

and to weigh each spec~fic circumstance. 

Theory distinguishes two' kinds of negligence, one la conscious , 
\ 

and 'other is unconsclous. This distinction ls based upon the 

-state of awarness of possible consequences. In the first 
, \ ~ 

, \ 

case', a person is aware that his commission or anission can 

cause forbidden consequences but carelessly believes that he 

can prevent it or that it, will not rise at all. In the second 

situation, a perso~ '.ia not aware 'of a possible prohibited 
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consequence, although, given according his personal abili~y; he 

sWould and could be aware of it. Th~ key word in conscious 

negligence is carelessness. There is no doubt about the will 
,r 

to act or omis~ion fram acting. In any case, a person is 
./' 

. detertnined to do sC;;mething in spi te of his knowledge tha t it 

can have forbidden consequences. However, at the sarne time, 
/ 

he is convinc~d, though carelessly, that he can prevent i.t 

or that it will not arise. This kind of negligence is present 

in a majority of crimes against the safety of str~et traffic. 

Whi~e\in-every kind'of guilt only thé intellectual or the 

Psyéhological side of person i9 being weighed, this is not a 
/ 

case with unconscious negligence. Obvious'ly, since the 
, , 

unconscious person is not aware of' his act he can not be asked . 

why has done something. For, if he were aware, he would probably 

not be neglige~t. Thus, the subjective criterion must here be 

substituted by an objective test in order to establish a 

standard. This standard is the average person of similar 

knowledge, skill, and other personal abilities to whom the 
,.." 

question is put: would he be aIII.are of ~--daiiger and p.t;lobabili!:'-
- , 'JI '. 

ties of the forbidden' consj:!quetl~?--~he possibility of 1eing ,// ------ .. 
------------- / 'aware (could) i-sassessed subjectively, whereas the ~pacitr.t 

.. 
(should) is assessed objective!y. The court must have 

positive answers to both questions before it can decide about-­

~omeone' s neqligenœ.
78 However, this kind of guilt does not 

-----------', /~ 
come before the courts .very often, and it must be-- admitted 

that the doctrine suggests it to be used very earefullY and 

restrictivè-ly. 
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The law a;so regulates the situatipn where an offence presents 

very little danger, for it is insignificant and a situation . 
where perilous consequences are minimal or they do not exist 

at all. In both cases a doer will not be punished despite the 

faot that an Act con tains essential elernents of a criminal~ 

offence. 79 Those limitations are completely in acc~rdance with 

the princip le that criminal sanctions are the ultimate measures 
-/, . ':~~ 

which a society uses to prevent wrongful acts or to unish them 

whe~ wrong-doing-it has been committed .. On ~e other SI e the 
. , -- . . .....-

law regulat~s the question of what happens when'a negligently 
/' 

committed offertce results in more serious consequences. The 

incident of more serious consequences gives the court the right 

to impose upon the offender the penalty which is provided for 

in the cas,e of a premedïtated act. This provision is based 

upon the premise' that each offender has to be' judged wi th the 
, ' 

subjective criteria and the seriousness of the,consequences 

wh~ch have ,resulted from the Act or omission. This rule 

.broadens the use of negligence from articles ,where_it is ex· 
/ -. 

pliei tIy provideror to e\e~ .offence which 1 al thi~gfi th~y are 

l ' . ' . h It 80 neg ~gent 1n execut1on, ave worse consequence as a resu • 

The kinds of consequences are determined exc1uSively by ob-

jective criteria. 

3.1.3. Situations Excluding Guilt or Mitigating Punishment 

~he law aiso recognizes s~me situations i~ whiqh a person 

couid not be fou~d 9uiIt~j or a punishment could be mitigated. 

-' 

~ -'-J'y-~----"'- -::< l' 
,.i:.!;,....~...;. , i' ." , -
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\ 

They are: " 

- self d,efense, 

-.extreme necessity, 

- error about a matter of fact, ~d 

legal error. 

In ~é abm'e cases the accused person mqy defend and 

be aoquitted in spite.of che fact that sorne acts have aIl 

char~cteristics of a ~riminal offenee. The self-defense is 
, 

covered hy Article 9. It is describèd in the article ,a~ one 

inevitably neeessary defense used by someone in order to 

divert an unIawful attaek from himself and or somebody eise. 

An accused person who has cornrnitted an unlawful aet, can argue 

self-defense whenever he can prove tnat he did not have any 

other alternative but to protect himself or sorne other person.' 

The effort to divert the attack must be eontemporary with 'the 

'unlawfui danger. The' reaction before or after the actual 

danger ean be eonsidered as separate offence., In addition\~o 

the eleme;nt of contemporaneousness, ,the self-d fens'e must be of 

suffieient strength as to thwart the attaek 

as to cause unnecessary injury or damage. SI 

, 
Extreme nècessity. Aceording to the Article 

< 

not so excessive 

is known 

as an act which is done in order to divert'simultaneous 

but not un"lawful danger., An act, to be declared 

"of extreme necessity", ~ust be only employed t~iv;rt " - -- -, 

"threatening danger". A balance between the for~e of the self- l' 

-
defence i.e. the 'necessity on one hand and the threa~ on the 
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other, must be achieved if a party does not want to be held 

respohsible .:fY 
- , 

The error about a matter of fact i~ described as a lack of 

awareness that an act includes elements of penal act, or as a 

misunderstanding of sorne existing circumstancés -whîch make an 

act permissable~- This error can OnlY) relate to various char-

----------~ acteristics or circumstan~es of a criminal act;which aIl have 
/ 1 

the cammon characteristic that a person has misunderstanding 

or does not ~ave any understanding at aIl of any of the factual 

elernents of the penal act. 83 

\" 

The person, who has committed a penal act, can be leniently 

sentenced or' the sentence can be forgiven, if for justifiable 

reasons he did 'not know that the act was prohibited. This 

error is different from the prev.j.ous legal point of view, -<" 

'although both types of error have very similar effects upon an 
-

offender. These are narnely, that le gal error does not'exclude 

penal responsibility, which means t~at a doer will be fo nd 

responsible for a pen'al act, but because of a legal e.:t: orthe 
~ 

b ;::) . 84 sentence can e reduced or COIÏipletely forg~ ven. Of course, 

th!s is a matter considered and_weighed by the cour which is 

dealing wi~ the case. 

Criminal Negligence? 

It i8 publie knowledge that the 1976 Zagreb accident case caused " . -
'1 \ ' 

much discu~sion and ma~ disputes about the question of whether 

, . 
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, 
the criminal process should- continue or should be terminated 

and the persons who have been involved should be pardoned. The 

International Federation of Air Traffic Controllers Associations . -

(IFATCA) used every meansincludin~ a- petition to the late 
. 

President Tito to rectify the injustice which penalized the 
, f 

CO:Victed contro~~er ~ndla ~ernbe~ 

Since it seems that, 'from a legal 

f h . '. t' 85 a t e~r organ1za 1on. 

point of view, negligence lS 

matter of permanent debate and the cause of discontent, P?rt­

Jcularly arnong controllers, a closer look at the question is 

justifiéd. 86 In addition, to those complaints, cri,minal neg-
,j 

ligence is also an institution in civil penal law which is not 

known in comrnon law, where mens' rea is-the condicio sine qua 
" ~87 

non for penal act. _ A further analysis will be 'divided in two 
-' ,( 

parts. Firstly, a discussion of the theoretical approach will 
\ l 

be made. Secondly, through an explanation of the verdi~t and. 

how it was arrived at b,y ~he 'trial court, will give us an /' 

answer to the question stated above. 

Penal negligence is à product ot m~dern times. The efficient 
/ ! 

and safe use of va/ious machine1b, the prevention of damagès, 
i 

~nd even catastroph_e's which mat occur becaùse of new kinds of 

energy, require highly Skilleqi people and a~far higher level k~ 
of vigilance than ever befor4;!. This",together with the higher < 

---- - -------- ---- ---- ----,-, ------------------
risk of danger involved resulted in negligence becoming a kind 

of guilt. Actua -lY',it is still an expeptional kind as it can 

be ail ele~nt 0 pena~ Act only, if it is provided for in the 

,law. 88 provisions of aviation and penal law 

',' ----.-~ ~"-"'~,h". -.-,~~",,-:,/,-~,,"---+f,-',----·_· --".' : -.! --------.---.---, "'~" . _ _ ~ , ~ :.~~~.~'~~:f t, '~i!~~~i~~.~~:~\~~~·.~~'\. '~ . .) .. ~1-;J _:' / j r, .,~ 
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\ 

one can cbme to the conclusion that roany 'of the controllers' 

duties can be affected by negligence and can cause catastrophic 

cons~qu~nces. Instead of answeripg the question posed in-the 
,- ,J' , 

~ ~i t~e Of. this sectio~ funter. ques tion could be asked", "Why 

\ .' shou1d air traffic control1ers be exempted from penal 
\ 

~6 \\ l ' 

, 

'- responsibi1ity if their position completely meets aIl 'of the 
\ -

/' 

tests recognized by theory and provided for in law? In the 

next section the, negligence of the controller who was he.td 

liab1e for the mid-air-collision over Zagreb will be described 

as it was proved" and understood by the trial ,,'court. The 

application of the provision in,real lifé is, the best way to 

show whether it' works or does not work. 

\ /' ~ 
In the criminal proceeding before the Okruzni Sud Za greb 

(District Court in-Zagreb), air traffic controller Tasi~was 

f d '1 d . .' t 89 H oun gU1 ty an sentenced to seven y~ars 1mpr1sonmen • e 

was convicted on the hasis thftt he, 
~ , , 

"negligently endangered air'traffie, plaeed into 
jeopardy lives of people and property of greater 
value causing the death of many persons. By 

·this he commdtted criminal act against general 
safety of people and property~and a serious 
act against general safety.by endan~ering the 
public and traffic described in article 273 
paragraph 5 and in connection with article 271 
paragraphs 2 and 3 of Venal Code." 

.. The Court e~l'ained the crim~nal neqligence ol the accused as 
foï lows : -,---.-.::- --' ---. ------------

"The Court believe~ that in the Act of the 
first accused Tasie the form of negl!qent \ 
faul t was reali zed. From the descript~on of 
facts and the explanation in the charge emerges 
that the aceused became aware that a conf,lict 
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situation was ~~ve98ping at the time when 
the crew of JP~550' reported to him and 
informed him about crossing level 325 with 
estimated time of flyi'ng to the Zagreb 
VOR by 10 14; that ~eport was made at l4th 
minute and 10 seconds.' From then until 
the moment of contact which followéd at 

. 14th minute and 42 seconds 32 seconds were 
left or less, for the crew's report lasted 
for a certain period of time. From the 
processes of the accused and th~ words he 
has spoken it is possible to conclude that 
his desire is clear and doubtless, he wishes 
tQ keep this aircraft,on any level which is 
below critical one; he attempts twice at l4th 
minute and~2 econds and in l4th minute and 
29 seconds, he attempts this, imprecisely 
but c~early e ressing his wishes the air­
craft rema' on any height below that which 
leads int~the conflict. When trying, al­
though ina equately, to stope the aircraft 
climbing, e does not agree that the people 
in it ~e-- xposed--to danger, he does not_ , 
take this,)into account, there does not exist 
any motivation for such his behaviour or any 
indication whatsoever for it. (paras .14 Page 45) 
/~ , 

The Court thinks, that fo~ the existence of 
eventual intent the element of will is missing 
i • e. acceptance. The accused-- has never 
accepted the conséquence, of danger. In this 
case, the conviction that the anticipated con­
sequence will never occur is the motive of 
b~haviour of the accused. While trying to 
stop the aircraft climbing, he thinks that 

;';"ne .can avoid the forbidden consequence, ~at 
ts, endangering of air traffic, by maintaining 
the aircraft on specifie height, althoug~, not 
designated by number. ,This court·finds that 
in the performance of the aooused.in the last 
minute, when he is giving instructions to the 
pilot, the element of oonscious negligence is 
realized. Every acceptance of the consequence 
would"be very close to an"in"tent, so when con-

_ sidering that, one has ta analyse and assess 
- this element ol-witl-wIth extremel?' ca~u'="'tt:<il.ho"'n".-----_"""'::"'_-

Finally during the trial, the expert Marsavelski 
testified that he believes that the accused 
Tosic has wished to do the best in the critical 
moments. (Page 46, para. 2) 

", 

- ... ----~ ~ ......... ::.-_ .. ~1 .. • ... ~. ___ '_._1lIo. __ ·_1 ... ___ .'_~""'""'7~ ,- ... ~-;;;-~ .. --: 
.~[ ~ li~l.<., "'1 
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Statements of one representative of the 
pers ons who suffered damage,'that practica1 
reasons speak against 1iabi1ity for negligence 
and that exc*usiv~ly guilty-minded performance 
has to be the- basis for gui1 t, crea te a con- -
ception which i5 unrealistic. For the neg- ) 
ligent actor, a retribution is sometimes nbt f 
pr~per, indeed apunishment sometimes 40es not 
make sense, but, this conception goes too far, 
when requiring negligence to 'be taken out' of 
the penal, law so allowing many types of 
dangerousbehaviour go unpunished. Judicial 
practice, when establishing general ru1es of 
carefulness, must follow the middle way, since 
the~age of techniq~e ca~ not be conceived within 
a museum world~of absol~e safety nor as an 
invitation ~o a danger~us kind of life. There­
for~, court has not accèpted that the açcused 
had committed the deed by eventual intent as 
has been stated in the charge. (Page 4', para. 3) 

176 people lost their lives in this catastrophe. 
The accused never accepted this consequence that 
the first consequence, that was, enda~gering of 
air traffic. Wi th respect of these acts, the _ 
relation to the consequence is located in th~'· 
foreseeability of the probabi1ity, of occurrende 
so that it has to be ascribed to his unconscious 
neg li.gence. (Page 47, para. 4) n 

An appeal was brought against the judgment /to the Vrhovni S'ud ' 

SR Hrvatske (Supreme courf of Socialist fepublic of Croatia) • 

rIt confirmed the subs_tantive part of ju~gment without re-
, 1 ~ 

servation, but it found the sente~ce/~o high and réduced it 
91 to 3 years and 6 months. / 

; 

3.1. 5. pena~ Responsibility of /r ~ra'ffic Controller " 
l '.-. . / 

In the previoos law thex-e wu no ipecific provision relating to 

air traffic control. It 'was fart of genera; category which 

included every kind of tra;iic in the ch~pter of the law about 

crimes against the commojVsafety of people and property. The 

1 

/r 
1 

/' 

.. 
1-

~"t"f 

1 
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new Criminal Law devoted one chapter, Chapter 21, with 4 articles 

specifically assigned to crimes against the safety of air 

traffic. 92 Those articles encompass acts and offences'which 

are the subject matter of international co~ventions and the y 

-represent the international obligations o'f the Yugoslav state. 93 
r ' 

In addition, they also c~ver the content of provisions which 

defined a penaL,act against traffic in general which were in , / 

the previous law. 
"~. 

For the present"analysis the content of article 241 of the 

penal law is importan~ since it contains statements, which are 
~ 

applicable to the duties of controllers as described in the Law 
.. 

on Air Navigation and in other regulations. The giving ot 

wrong notices .and the omission of sorne dut Y or supervision in 

respect of safety of air traffic are two factual rnatters which 

fit in thè work and purpose of the existence of air traffic 

control. These two provisions themselves can be applied in , 
1 - "-' 

every case ~of conunission of a crif(linal act'. ' Never~ele,s, the 

descripti~p 9f th~ work and ~ti~s of the controller, as set 

out in the law and in othex:, regulations, are/ in Most cases,' 

precis~ enougp and represe~t an Adequate definition of '~he ,\ 

level of care or of professionalism re~uired on the job. The 

rulès, which define the work of people in the control units, , 

.mainly impose duties which.call for active work' and no~ merely 

for passive assistance. Thus, the basic kind of penal act would 

be an omission to do some dut y or carry out an acttvity.~4, 
World wide,e~erience with aviation crashes bas show.n that they 

/ 
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usuâÎi.Y have serious effects upon human lives and ~aterial. 
This was the reaso~ the legislator included two paragraphs 

" which provide for tlle ne?Jigence as a form pf guilt and as a 

eondi tion for gi ving ri~ to very serious consequences with an 
/ 

accordingly stronger punishment. Such a provision can only 

be j ustified to prevent great damage which can occur to people 

and mateJ;ial W~~_Yel:--'the-rules of safety are infringed. 
.----- --

Besic;tês the above mentioned offences one more-should be men,,: 

tioned, for i t also may be invoked in the process of the con-

sideration of sorne unlawful acts. That offence ls enti tled ... 

Unconscientious Work in a Service and is the subject of 'Article 
b - "-

o 182 which is part '!Of Chapter 19 dea1inq with Crimes of Civil 

Servants in Federal Organs in respect of the1r official duty • 
. 

However, it is expected that this type, of crime will only oceur 

very rarely and for this reason, it is mere1y mentioned hf!re 

" ,A i 95 w1 thout Any further exp1anat on. 
"'''~-l' 

3.2. Civil Liabi1ity 
/ •• .. 

, 

Sedes materiae for civil liabi1ity is in- the Zakon 0 Obli.9acj.oni~ 
1 ~ - 1 
\Odrtbsima (Law on' Obligation/Re1ationsL which was adopted oni , , 1 ~ 

-' 1 ; 

March 30, 1978 and c~ ~~ ;force on October l, of the same 'year. 

Before t~~~~~t~_~~~ !Ul_~S- h!.~_~een applied on the basis of a 

specid statute96 which qad 'permitted their use whenever they 

-had not been contrary to the socialist legal system. Thua, 

before the adoption of the new law practica;Lly every obligation' 
_r 

has been ~ regu1ated according to the AU8tri~n Civil Code of 1811, 
, \ 

Q 

... '\ .;~ ~~:i.!lit'êitM~,,,,':.~ . :! .. ' ~t ._ho., t 

1. 

1 
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which has Jso been 

in i ts home Is ta te . 

S9 

subject to several 'amendments and changes, 

The Austrian Cod~ was applied in a majority 

, of Yugoslav regions. The more than one hundred year old legis-

/ 

l, 

lation did npt cover every situation or was obsolete or in 
1 

. conflict with the new socio-poli b-icai system in Yugoslav/ia, 50 
1 

that the ado~ti_on of various specifie statutes was necessary. 97 

A'fter some y~ars of existence of the socialist state tl\e Main 
1 

State Arbitr~ge adopte~ ~nd issuèd General Usages of Trade 
, . 

which tried ta fulfil the need to provide a basls ,for commercial 
1 .-" c'\ ______ --- , 

transactions '1 and eli~j.r'1ate the di ve rs'rty , oi~ prescriptions in 
, / 98 

the forme r commer,z'Îal codes. 
/ 

Capsing Oë!Jllà.-ge is the subject matter of the second division \, 
, 

in the s~cC?n1 chapter that co~ers the broad area ~ntitled 

"Origin of 09ligations". The first article in this division 

answers the qluestion: which kind of liabili ty ia recogni zed by 
1 • J 

, 1 .,' -.'h 
Yugoslav law.\ Primary liability ia subjective or fault wi th 

\ 

the burden ofl proof on the side of damage-feasor and the .. 
, l ' 

sec:on~ary ls ~bjectfve. Namely, the first paragraph of article 

151 prescrlbe~ that " , 

"th~ pers on , 'fho has caused the da~ge to 
anothe;, is obliged to compensate for the 
dam,ge, un1ess he proves that the damage 
has arisen without his fault." , 

i 
1· 
:1 
;1 

1 : 

t! 

, , 

, :tSeCond paragraph J.,ntroduce. objectJ.ve li~ilitY ,'1Y saYin9_ ' V 
-for damage caused by things or ecti vi ties .(7: , 

·from which stems greater dange·r of damage 
for, surroundings, one 1a 'responsible re­
gardless of fauit.· i 



" , 

î 
/' 
l 

\ 

! 
t 
f, 

t 

! 
! 
i ' 
1 

,J 
\. 

,1.. 

• 

C>. 

j • 

. ' 
\ '. 

/ 

" 

60 - / 
1 • 

1 ! 
1 

<l 1 

paragraph provideJ for the possibi1ity tll.lt objective 

liabi~ity can also be'presc~ibed also,by other spP"lal s..rtatut~s. 
( i " 

At the -very beginning it must be 'meritioned that', tlt~II'C are ve"f::y 

.... few,' differe'nce) between contractual and tortiou~ l' .lbi1i ty in 
,. '" r , 

i .~ 

The princip~es, upon which tortiou~ or non-Yuqoslav law. 

eontractu~l Il.ability for ca~ing damage is based, (IÇ~ ~the samè 

for con"~ractual liability,' except when specifie so lutions are 
\ . 

exp1ici t1y provided for i~ the law. 99 ' 
, 

1'oday, in Yugos~av legislation, theory, éJ.Pd practl l '
t ! the 

fC?llowing conditions are declared as requirements fnr th~ . 
existence of fault 1iability: 

- ~gi~g fact, 

- unlawfu1 damage, 
, 

causal relation betweeh dam~ge and damaging ,fact, and 
c 

1iabi1ity. ,for damage .,100 

o 

The damaging fact is usua11y deemed to be a' human ItCt inter-
• 1 1..01 An 

~ering with some 1ega11y protected right ,or interp!:I t.• " 
,/ 

acoident èan a1so be damaging even though 'i t can ftI)l he 
; --­

t attributed to someone unless sa prescribed by the' IdW. A human 
, , 
'"", 
"aet oan be conside~d as a damaginq fa ct beçause i t 'is unlawf~l 
." 

"<"'on the basis of the 1~qiS1ative provision or becau~e i~ la 
4k~... 1 -\> 

'. ~ damaging the lawful riqh:t or interest in spi te of 1 ts legal 
\ . 

pertni'ssion. :It is at t'bis e1emept that the major .11viding line 

between nonoontractual and contractual obligationp to recover 

damage can es drawn" Whether the claimant i8" ent j tied to ~ 
o 

" ''::'~ . -

A.': 

,-, 

~J~·>Ir&~', 
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demand recoyery on ~he "~asis j~f the contract or the claim i5 
,1-

~~unded on the basis of the leg~lly protected right determ1nes 

~ t~e answe~ to the question about the nat~re of the Obligation.l~2 

Not o~ly a viçIation of the Iaw but aiso of the principIes' of 

the morality may constitùte a damaging facto _ 

----Pursuant 'to Art. 16 of the ~aw' on Obligation Relations, everyone 
" 

~ust refrain from causing d~mage which means that every ,act i5 

in a principle un1awfu~ if it can bring about the damage. 

However, not every type of damage is of such a nature that 

aomebody can be held ~esponsib1e ~or i~. From a 1egal point . 
_, ___ ~._:..,--of'-view-tne' iiriIaWfül damage ia every curta'ilment of rights 

, ~ 

'/~ or legally protected interests. 103 

, . 
1 

, , 

[' / 
. ' 

At this occasion the ter~ damage should be touched upon for it . ~ 

does not contain any further description. It is given in the 

Article 155 of The Law on Obligation Relations that determines 

l' the damaqe as.:· 

cOll1ll'lOn damage, 
. , 

10B8 of'p~fi~, and 

.- Donmaterial damage.10~ ,. .. , .... 

J" /r, r-!> ", 

These provisions are fUrth.r~l~~ in art~cl~B which re-

'qulete 't68'kind8 of ccapénsations an' the amo~ta' 9~ d~ges. 
, 

• 1\ . , 

" The basic ki~ of making ,good the damage ia . res~i tuci.o, ad > ~ 
\., , 

\ . . \ ' " 

,\~"Dt.Srum. Thè' c~nsation in DIOney 18 applied whene,ve#, tl'le -

" ': 
,,1 

- .. ,( 

injured, penon J.'iÎquirea or when the "te.t·ï~ution lB not P9S,sibl, ;- () , 
\ .. , " . '1, . l 

l '1 [~_ _ r._ ,- ( • ' .... ,4-- ~ 
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i 

or is improper. In addition, the compensation in money is 

usually applied in the cases of nonmaterial damages as bodily 

injuries, pain and suffering etc. 

\ 

According to, 'the Yugoslav +e'ga1 doctrine the causal relation 
') 

between damage and ~amaging fact must be firmly established. 

It is condicio sine qUO non for further consideTation of the 

liability. First of aIl the causality m~t he looked at 

'through the meaning of thé legal proviFlon -- ratio legis 

. 
1 

and its intention: what kind of ri<jht and how far',it should be 
1 

, ! 
protected. In case that the causal relation cannot be deter-

mined in the iight of legal provisions the method of adequate 

causality is usetl. 105 

The old rules held that the burden of proof was on the side of 

d~fendant as ~n ex~epti~n of general rule that the person, who" 

has suffered damage, had to prove the responsibi~ity on the side 

of damage-feasor. However, the old principle became obsolete 

,\ 'and Inadequate to even qreater probability of occurrence of 

person~l or material d~ge. This leads to changes that are 

justified by the need for adequate protectfon and c~~pens~tion 

'for the injured persoh. 106 Wha~ was said tn"relation '~'to thé 
, ( 

burden of prao"f leads tb the conclusion that an injure person 

who wants to recover damages suffered by him has only t~\prove 
the damaging fact and that the damag~ was caused'by an ac~of 
campission or omission by the de fendant • It ShOUld,\be also '\ 

mentioned that Yogaslev doctrine distin!luiBhes fault\~nd unl~ 
, 

. , 

. -
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') 

fu~ness, since the fauit does not necessarily always include 

the unlawfulness. 107 

The ,analysis of every condition for civil Iiability would lead 

ta séparate paper. Therefore, it suffices to enumerate the'm 

without parti:uIar explanation except the Iiab~ity that is 

subject-matter of this paper. 

3.2.1. Fault Liability 

The consideration of liability for damage must begin with the· 
1 
1 

general!principle that is neminem laedere. It means that 
1 

everybody must refrain from causing damage to other persans. 

Causing.damage is prohibited unless it is explicitly allowed 

.by law. lOS 

Who can be at fauIt? The law provides for the fault for ev~ry, 

persan w~o causes damage by premeditation or by negligence. 

Similar'to guilt, civil fault is composed of two elements, one 

~is awareness and other ,is will. To give a guide ta the measure 

of the kinds of fault, different degress of bath elements must 
o 

be present simuitaneously and be assessed cumulativeIy. Pre-

meditation presupposes the a~are~ess of the possibility o~ 

damage, thouqh, the intensity of will can differ. Thus, we 

speak about direct intent, when an actor wants damage ta be , , 
, 

caused by his act and ~bout eventual ·intent, when an acto~ 

indifferentIy accepts the possibility of damage. Whenever an . 

intentional act 1s being considered, the actual persan i8 being 
" 

Tt 1 ......... 
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analysed wi th his intellectual and emotional characteristics: 

For negligence, the person and the level of awareness and will 

is lower th an for premeditation. As far as awareness is 
, 

concerned, the principle distinguishes between situations in 

which a person is aware of the possible consequences of the 

~ unlawful act and those in which he is not aware of them. 

Parallel to changes iri the state of awareness are also changes 

in the levei of will. In case of awareness a person does not 

want damaging effects to result or at least hopes he will be 

-able to prevent them or even they, will not ar,j.se" whereas in 

state of nonawareness the factor of will is not in~lved. 

For the examination of fault liab'ility the objective criterion 

is more important than the subjective criterion which is· not 

the case with penal responsibility. 
1 
1 

Somebody's negligence is 

being weighed in comparison with other people. Historical 

developments created different levels of negligence. There 

are thr.ee: ) ,. 

eulpa lata-gross negligenee, 

- çulpa levis-slight negligence, and 
109 - çulpa levissima-slightest negligenee. 

. 
An air traffie 06ntroller would be .responsible for gross 

negligence when he eommits an unlawful aet which an ordinary 

man would not do in similar circumstanees. The ollUnissipn of 
~ 

issuance of ~ha-prohibition to take 'off to the pilot who wants 

to perfor.m~the flight 'in spite of obviously bad weather, could 

/ 

... ';"':" . .l~'.'~ ... -' ._ .. -_._._------
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be declared as gross negliçe-nce-!//-Namely, i t can be assumed 

that every person knows or i5 aware of the danger of flying 

in adverse weather conditions. For gross negligence the' ~evel 

of care is quite low~ for people in general cannot be ascribed 
", 

as being ~ery careful particu1arly because they are not ex-

/' posed to high danger. \ 

The omissiôn of the dut Y to i~forma pilot about sorne changes 

on runway or in equiprnent, because they seern to be un~rnportant, 

could be used as an example for slight negligence. In this 
,/ 

situation the answer to the question would be, - would anothe~ 
. -a 

controller of the sarne knowledge and of,the sarne experience act 

in the sarne rnanner or \not. If the answer is in the negative, 

the controller can be held responsible for slight negligence. 

Yugos1av legal writers name slight negligence as common and 

give a description how careful someone should be: 

"Like every person who has essentially, the 
same abilities as the doer and these abilities -
are important,when consi~ing the question,of 
fault for an ACt which has been made. tl110 

Cu1pa levissima or the slightest negligence eould be determined 

as very high, extraordinary levei of care. The responsibili ty , 

of a damage-feasor would be assessed by the care of a very care­

fuI person ,in t~e sarne circumstances. The question would be 

asked whether the man of the same knowledge ,and of the sarne 

personal abilities, tut who is extremely careful, would do the 
1 

same thi~g or not. An e~tremely careful persan côuld not be . 
,/ 

\ .'. ----\- l 
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.. / 1 

responsible for being neglig:ent in the slightest way for he 

would do everything possible to avoid the ~anger of dàmage. 
-

According to doctrinal opinipns the Slighte~t negligence could 
, 

be used when answering the-question of objective liability. 

A person who is 9bjectively liable can not be freed o~ res-
1'1 ' 

ponsibility even if the slightest lack of care is proved. lll 

_ Il> 

As i t was mentioned above a person can be obliged to· :gi ve com-
. / 

pensation if he ls responsible. However the responslbility is 

not isolated concept, lt ls the produc~ of personal capabillty 

to understand and appreciate the nature of his Act. Thus the 

person, who is mentally ill or feeble-minded or because of sorne 

other reason, incapable of understanding, is not liable for, the 

d h . 112 h Amage e causes to someone else. A pers on w 0 causes 

damage ln the state of temporary incapacitYi is not at fault 

lf he proves that he is not respdnsible for the incapacity. 
'. / 

,This ls so called responsibilitY,for casus mixtus which is " 

applicable also to the third person who has brought the damage- -

feasor into the state of incapaclty. 

Youth between tqe ages of seven 'and fourteen years can be held . 
\ responsible if it has been proved that he could appreciate the_ 

nature of the Act'. However . in this instant ~urden of proof 
, 

la ahifted from the-defendant to the plaintiff. After fourt~en 

a person ia deemed to be capable i.e. responsible, in accordance 

vith the general rules of liability.113 

-~ __ II!I. '!'III,;AII!l!!SPIII* __ u.Mun .......... _-.-_ .. ~-?l" . .,..,.... ----------
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3. befences in the System of Fault,,~igbility , 

da~age~feasor ~~ n?t liab1e if he can prove that he is not 
l 't .' 

a~ fault. At first ~lance it seems that a ~rovision 1ike this 
1 cannot give the accused person'many possibilities to avoid , 

the responsibi1ity. But in rea1ity such a broad and simple 

provision gives the possibi1ity to use every defence iri or~ 
to be excu1pated. ~esides that~ ~n the 1aw it is aiso provided 

for situations which can exculpate a person. Articles 161 
{ 

thr~ugh 163 of the ~aw on Obligation Relations regu1ate se1f-

defence, ~istress, prevention of the damage from other persons, 

perrndtted se1f-help and consent of the injured party which are 
" 114 ~ statutory recognized defences. The statutory text regulating 

self-defence, distress, prevention of the damage from other 

person ensures that someone can be freed of the obligation tG 
• ~ , l . , 

compensate if the damage hasvbeen dbne in a proper manner and 

if the strength of reaction has not exceeded ~h~ actual d~nger. 

If the damage has been brough~ about because of distresB, the 

claimant can demand recovery from the person who ha~ caused th~ 
, / 

-
endangering situation anç consequent~y the act of distress. If 

the pers on acting in distress ~uf.eerB damage, he 'caJ c1aim 

recovery from the person wh~ has bad"benefit of _~he grotection 

,against the danger. The perso~, acting in se1f-he1p is not 

obliged to çompensate the personwho has caused the need of 
. 

self-help. The pét~on who has consented to /the probable 

occurrance of the damage (volenti non fit iniuria) is nQt 

authorized by the statute to claim,comPensation. 
)', . '" " , .. 

l' ~,,~.J, 
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3.2.3. Objectiv~ Liability 

." , 
It was already noted (see 3.2:) that the objective liability ls 

.' the second kiixl of obligation to reco~r for damage. The 

princ,iple that thé responsïpility for the high~r danger exists 

r~gard1ess of the fault l15 is xurther elaborated in the Art. 

l73,of the Law on Obligation Relations which says: 

"The damage brought abQut in the connection 
with dangerous thing and dangerous activity 
respectively is deemed to originate from that 
thing or activity respectively, unless it is 
proved that that thing or activity has not 
been the cause." ' 

Here, we operate with presumed causa1ity which means' that 

basica1ly every defendant sued on the basls of it must prove 

nonexist~nce of causal relation between its thing or ac~ivity 

and occurred damage. Thus, there do not exist other excuses 
" 116 1ike 1awfulness etc. 

-Unti1 now we have spok~n about objective 1iability and no 

responsible person has been mentioned. Therefore the law > 

contains the provision deciding who is responsib1e for the 

damage. Article 174 stipulates thât: 

"1. For the damage from danger thing is responsible 
its possessor; for the damage from danger 
activity is responsible who carries it on. 

2. The owner of thething is deemed its possessor 
as we'~l B-S the social juristic person who has 

/ _ the riqht of disposition and who has got the 
\ 1 thing in temporary use respectively." 

Th;r'doctrine'and judicial 'p~ctice ha~ elaborated in some datail 

vârious situations -in respect of the responsible person. ll7 

Il '~ 
However, here might be woQ:h"me~tioning tliirt----1n the case of 

-' • 
• 
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"1 

several danger things or activities'their possessors or per-

I formers are jointly responsibie • 

3.2.4. Defences in the Syste!R of Objl~cti ve Liabili ty 
\ 
1 

In line wi th the preceeding statements about the only possibil,i ty 

of avoiding the liability there are sorne defences which can be 
\ 

uséd by a defendant in order to be relieved of the liability. 
\ 

'According to the Artic,le 177 these defer7es are as follows: 

- force majeure, 

- a~t of the injured person and, 

- act of the t'hird person. 118 
1 

\ \ 

Yugoslav legal dc:tctrine calls the force kjeure "qualified 

accident • and d~'~cribes the ~ssential "e1ements of force. majeure. 

They are the invincibili ty, unsurmountability, and unpre-. \ i 
ventability of the·event. The event has to be brough,t about 

from outside of the pers?n who is presumed to be liable. In 

r~ga~d to the acts of the injured, it is held that he caa not 

only he at fault but also objectively liable', whereas the act 
~ 1 

of third pers6n ca~-be done only by, fault. However, the 
, 

responsible person can be triep only if the acts of the injured 

and third person respectively have been unexpected and there 

has not peen any possibility to di:vert orl to avoid them. Para-I.' graph 3 reg,ulated the apportionment of responsiDility if 

the injured person is partia.).ly liable f r faul t. The law also 

recoqnizes the joint responsibility of t e de fendant and of the , , , 

third p,rson in the case where that pers partially con-

lI' 

i • 
1 
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tributed to the damage. However, the apportionment of the 

damage among jointly responsible persons will be made according 

to the princip les of fault liability. 

, \ 
3.2.5. Connection between Civil and Penal Liability 

As has been already seen above, .there i8 a fundamental\dis-
• . 

tinction between civil and penal liabilitY. The purpose of t~e 

former is the restitution to the state of that which had existed 

before the unlawful act was don~ and the ,latter is the re­
? 

press~on of an offender and preve~tion of further crimes by 

isolation. Thus, various -le,gal systems developed theories 

under which there is no connection between either theory or-
, 

that there are sorne connections. Yu~lav theory and legis-

lation, however, aCbpted the ideaabout th~\elationsh1P between the 

~ both kinds of liabi,li ty. 

The relation between civil and pen41 liability are manyfold 
, 

from substantive items to procedural matters. They relate to 

the notion of similar terms in both branches of law like pre­

meditation, negligence, fault, damage, and others to inter-. 
dependence"of judqments and relationship between both processes: 

~r 

Binee we have to deal with questions which have arisen from 

the particular case and only with the controller's liability, 

our consideration will be oriented to that. The basis for 

.. 1 

analysis 18 the fact of existence of the final criminal judqment 

by which the accused controller was found guilty and sentenced.11 
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DO~S the issuance of a final criminal jUdqment,have Any 

significant ~nfluence upon civil court in a subsequent civil 

suit? In àccordance with the a~ticle 12 of the Law on Civil 

Prô~edurel20 a civil court is bound by decision of criminal 

court' in' terms 0 f e Xl.S tence of the' p~nal act and of the pena l 

j re$ponsibility. This means, th-at a civil court can not change 

the legal qualification of the crirninal court and in the case 

of the sarne actual state of either liability°has to take it for 

the,b~sis of determining civil liability, whenever it is a 

constituent part of it. l2l 

In cases like air crashes i t can happen· that both processes run' 

simu1taneous'ly, so ,that either of the courts May have to decide 

some preliminary questions trom the other process. Both the 

civil and criminal procedure allow courts to consider and judge 

preliminary question until tbe naœnt when E:fJuch a question has 
• -~.po, 

been finally adjudged. But, when a question has been decided 

in civil process it does not bind criminal court in respect of 

1 ts considera tion whether p~n~l act bas been done or not. 

. This ls not the situation for the civil court. 

3.3. Liabili ty of St~te 

Sinee the beginning of new Yugoslav .tate there have been . , 

122 severaI systems of .tate IiabiIity. As early a,8 1946 the 

Act; on State Employees accepted the system of the ~ubsidiary 
. 

liabi1ity of the state. This meant that the employee who has 

acted wrongly or unlawfully vas responsible for th~damaqe, 

,'" ,-' -'-~=-== -------.-.---- -~ -~ -:-...... 
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and only 'if the r sui t against the employer was brought because-
(, 

the employèe could not satisfy the judqrnent against him, was 

it possible to bring the action against the state. In arder 

not ta lose the right to sue the state, the person who had 

slfffered the damage had ta bring the suit against the employee' 

and agairist the ~tate simultaneously or at least before the 

('xpiration of prescription which started running in 'the same , -
moment for the employee and for the state. " Howe.ver~ the 

exec~tion a~ins~the state was possible only if the requesting 

person has presented official document that the execution 

against the employee had been;unsuccessful. 

The first maj,or change waal~tl:te introduction of primary res­

po~sibility of thè state. , lt was declared firstly in 1953 in­

cluding ;it in t~e Constitutional Law and later in~_·19S7 when it 
'" 

was elaborat~ in the Aet on Public Employees. The new state 

responsibility was original and in4ependent of employee~s ' 

eventu~l responsibility. Ttiat liability was conditioned by 

the fact"that public employee~ad caused the damage when he 

had ~een exercising an official dut Y and had committe4 a crime. 
, 

Unt!l t~ adoption of the Law on Obligation Relations in 1978 

the sute liability was the subject matter of Labor "Law.­

Despite the fact that in the period from 1'96S to 1976 labor 
, "u 

leg!slatlon was subject to Beveral changes, the pri~ciple of state 

liab!lity remained unchanged al1 that time:}23 

- i 
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As it has been stated above, with the coming in force of a.new 

mor~ comprehensive system of 'obligations, the provisions about 

liability qf state organs have been translated into the new 

law which Cbntains partiçular provisions in section four of 

division two of Chapter two. The respective section is en-

titled Liability of Organizations of ~ssociat~d Labor and or 

Other Juristic Persons towards ~hird Persons and comprises three 
o li 

art~cles, 170 to 172. 

and 171 are relevant sa 

For the present analysis articles 170 , 
tha'è the disçussion wiÎl be onl,.y 

directed to them. 

1'he ptovisioœ of article 170 are founded upon the recognition 
-

of the fact·th~t ~orkers work as part of the activity of an 
, 

organization and even within the defined lirnitatio~s deter.mined 
o 1 

by ~ technol~g"ica1 process or lls~igned quties ~ Thls article 

stipulates only the responsibility of the Organiz~tions of 

Associated Labor, whe-reas the next article extends i t ~o other 
rr 

juristie persons doubtless ~ncluded arnong these are.state org,ns - ~ 

~ 

and institutions which perform publ~c acti vi ties 1 and.r,also to 
'b 

individuals who carry. on some kind of private business. 

, . 
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The statut:~)];?{, provision' of responsibility of basic organ.izaotion 

i8 foll.owing; 
1 • .' t: f\ 
~~}~'The organization of associa~ed lâbor, 

P.-:where a worke'r was working when the damage ,( 
~'as caused, is liable for the damage which:,;) 

(1ias caused by the worker when he" was working' 
or in connection ~ith it, unless it is prpv~d 
that th~ worker was working in prescribe9' 

First of 

. manner .. 
(2) The i,njured damaged perSon has the' right 

',,- to seek llhe indernnific'ation of damage directly 
, from' the worker, if .the damage has been caused 
by premeditation. . , 
(3) The provision of ~he,first'paragraph of 
this article does noü'interfere with the rule 
on liability for damage 1 which_,originates frJ 
dangerous thing ,or dangerous acti yi -fy . fi 0 

aIl it can be seen that the. principle of lia ility was 

undoubtedly establishe.d al\d' that it gives a high degree of pro-

. ~ection to the inj ur~d person and even to a daI;liage-feasor" 

The passive lègitimacy of the organization ig' presumed in 

every case' when the damage has been caused during the rork 1 cr, 

in conne~tion with it: In this respect the liability of an 

orgAnization of assocfated'labor 'is objective. It alone is 

liable except in the case ,of premeditation when 'the claimant 
<t. 1 __ 

o , '" 

~a. the.possibl1ity, ofochoosin9·to,~ue eitber the organizatron 
\ '11-, 0 , 

or lt .... worker. Nevertheless, even ~en the d~ge has been 
\ 

done- lritentionall~, th. 1njuted 'person w091.d not sue the workEtr 

• .tnce he "know. that an orqanizat~ion i8' economically much ,~ , 
" G 

.tronger thal} an i~divid\Ml. Sinee thé first adoption of 
, ~ 

J.iabi~lty of juri.tic personS for their workers ·there has Deen 
, -

coapreban.lve and exhaustive court practice about the question , . 

o~ the -_l'ling o~ the .ti~ulation -durinq the vork and 'in 
,J Q f 
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connection with it". FOIlo~rin~ prac1:ice until the present 'time,.'" 

an ommission1of a cont~~ller to inform a pilot about slippery , 

runway that causes partial ~struct:on of an aircraft, would 

involve the liab:blity of his ~rganization ~nd consequently of 

the state. By C~'lrl-p'al"ison, cau\ing inj~ries to another controller 

in the ~ffice be~aus,~ o~ fi9hti~' would involve the liabi~ity 
o • \ 

exclusively of involved l'lersgn., \ " 

The fact that an organization i8 under an objective liâbility 
.,;i.r:. 

for damage caus'ed by i ts worker does not mean that i twill be 

automatically liable. Before the question of liability arises, 

the performance of a ,Worker has to be considered and decided 

upon. The worker' s performance is incorporated in words "has 

been working in prescribed manner". As it can be seeh the word 

~fault",from article 154 paragraph l of the Law Don Obligations 

~as rePlaced\ by prescribéd mannel::" Obviously 1 a mining company 

or an air carrier does not have the same general rules, so that 

the fault or res.pon,sibility of its' worker can be measured on the 

basis Qf its organization and its r~les merely because ~hey ought 

to be eomp'~ied wii:,h. Sueh documents are at least 50 spécifie 

that they ~an "Î'1ot be compared with others. ,Besides that they are 

in the b~dest sense ingredients of the actiyity of a juristiç 
c: 

person and they d'tei:'mine it. 
, . 

However, neither the law·nor i;he 

" doctr.j.ne or judicial p~actice' have not taken the posi tion yet 
- .,. 0 

and ~swe~d the question ~etner the rule, and regulations had 
p • !:-"",,-

to be made in (ttri tten form or did the vords "presct'ibed manner" 
, . . • AI'" 

inclu4e operatiana1. inst:ruct:iolur t;.oo? 
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That means that an organi za tion can be exculpated when it 

proves that its worker was working in prescribed manherWhic.~ neans 

a~rding i ts instructiqns when ~ demage aroused. Although, i t seems 

loqical, at least two questi~ns arise frorn. t.'ù.s. Firstly, is it possible, tha 

an arganizzttionis responsible even though the worker is not? 

The answer is positive for iJ~ could happen that a worker has not 
ri 

the abili ty for the proper performance of a certain job or dut Y , 
- -

which absolutely cah hot be his fauit. Secondly, what is the 
\. i' H·.l • \ 

determining ractor for the necessary or prescribed manner? 
-

Ve~y'/often workers operate properly but the equipment or machine 

is obsolete and by virt~e of this obsolence there is certain 

level; of pfobabili ty that damage can be caused at a certain time-

The, author f s opinion is tha t in interpreting the phrase "pre­

scribed manner", a broad approach should be used. 'Conseq:uently 

not only internaI regulations but also ~he general principles . 
of a profession ~hould be taken into account. In addition, we 

.e 

often witness various complaints that equipment for air traffic 

control in sorne countries is not adequate for modern needs. 

This is not the consequence of ~e iack of ~oper devices but 

due. to budgetary lirni tations. Which course will be selected 

by courts in the future is impossible ta predict. 

Finally, it can be concluded that the liability of legal persons 
• 

is not vicarious; it is specifie and origin41 in spite the fact 

the injured person, pursui\nt the second paragraph, can choose 

among the juristic peJ;son ~nd its worker when submitting a suit. .. '\ 
·f 

••• <" 
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The third paragraph that regu1ates non..<:011ision of provisions 

ine1uded fn article 170 with. provisions on dangerous thing~ 
/' 

or activities opens a partieu1ar question i.e. about the nature 

of air traffie eontr01Jf.activi ty. ls i t the aeti vit y fraugh t 

with greater danger or.not? Striet1y, from teehnica1 point of 

view tne answer wou1d f~vor of subjective liabi1ity. By 

virtue of the. various d vices a~d equipment used in air traffie 

services they do ,not any partieular danger to any-

body. The aetivity a one a1so eould not,be declared to be 

dangero\lS sinee i t is only advisory to aireraft in the air or 
t • . 

on the ground. There is a myriad of similar reasons. But, . 

whenever someone starts talking about air traffie as a whole, 

the way of thinking tends to fo1!ow a different pattern. It 

~,Jrue, air traffie i5 the safest kind of traffic but when a 

crash o~curs it 'is usua1ly catastrophie. In most 
~ .... 

-'\ 

air accidents air traffic 'service$ are in sorne way involved, 

either they have contributed direetly or have not prevented' i t 

in spi.te the fact that they have or should' have been aware of ..... 

what~as 90in~ to happen. Besides that, as long as the state-

ments about pilot-cont,roller team work are validn.the conc1uai~n 

about the objective liab~li~y of organizations for-air traffic' 

ser.vices Is justified ... .. 

As was mentioned abov~,'Afticle l71.extends the app1icability 

from 'the ,organ!zat-ion& Qf' Associated Labo~· to other juri~tic 

person$ and persons who perf~ sane kind of independent b~sineli~ . 

At .this point the question emerge8 about the 1e9al foundation of 

f' 

i 
; 

, 
l, 
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state liability for damage caused by air traffic controllers. 

\ 
In the previous chapter the organization of Yugoslav air 

traffic services was shortly described. On the top of that 

Qrganization is the Federal Air Traffic Control Agency which is 
-

also the headquarters of the whole Yu~os~av organization which 

ia composed of area, terminal and airport control centers. 

The establishment of the Federal Air Traffic Control Agency, a 

description of its activities, its organizational structure 

and other rmattérs are stipulated in a specifie act on state 

~ administration. 12S Accarding te this law the Federal State 

assumes the re~ponsibility for Federal~organs, whereas Republics 

" and Autonomous Provinces are, responsible for ~~r·~SE,t~.v:;.." 
\ , 

or~ans. In court proceedings thé state is represented by the 

Federal Publiq Attorney. ~ 

.' 
The second paragraph of articie 171 stipulates the right of .-
recourse: 

.. "Whoever has compensated damage t0 the 
suffered persan, which was caused by the 
worker by intent or gross negligence, has 
the.right to request of the worker the 
indemnification." ~ , 

:1\ 
li 

This means that in case of premeditatio~ or of gross negligence 

the state can sue its employee and seek th~ reimbursement. The 

probability of such litigationi especially a successful one, , . 

is questionable'. Thi~ is partic'ul~rl~ tr~e when the amount is 

. high, for the bound p~rson should not;pe impoverished not to 
'':I!-

i> 

ensure his minimal social protection.126 This may be the reasOn, 
, 

why the legislator pre~crt~ed a very short limitation time. 
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It is only 

ridàb.to 
\ ! 

Articles 1711, and 171 stipulate,' the obligation of :a juristic 
'! 

person' for the damage done by its worker or employee. Thi~ 

liability arises only when legal'right or interest of sorne 

third person has been affeeted. There is no word about the 

situation when it is an organ, organization or enterprise itself 
... \ 

that has suffered damage. Delition of it is logical,sinee the 

rela'tions among workers are not obligat~on relations ~ They 

are, according to"the Federal Constitution, rights of workers , 

in associated ~abor.127 In light Of the above provisions the 

mutual relatiQn between a worker and its or9ani~ation can be 

understpod. ~eciprocal relation~ are sti~ulated in the Law on 

" Associateç Labor and further in the Law on Labor Relations whieh 

'wa~ adopted in every 

~SiC principle is 

Republic and Autonomous Province. 

l , 

"the worker, who causes the damage to -€Qe 
basic orqan~zation by intent or by gfO~S 
negligencs:e' has' to compensate for it" 28'; 

and 

"if the worker suffers the damage during 
the work or in connection with it, he has 
the right to I)request the compensation from 
the basic organization ~ccording to the 
general principlgs on liability for in-
demnifiaation.~2 , 

/' 

The 

~ 1 1 

It can be seen that the .basic organization, whieh is generic .,A 

term for a~sociation of~orkers"can be held responsible for 
-' 

every damage, whereas a worker will b; responsible only for 

'" dama'1.~ caused willfullyor.by,groas negllgence •. "At the moment, 
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wh~ the accident 0ler Zagreb oc.curred the liabilitY,?r organs, 

organizatio~s, entfrprises and other juridical persons was 

~,~gulated at ,that/ time by the valid Law on Labor Relations. 

The provisions ,of article 97 of that law impose,r~sponsibility 

upon the state /s the new law. 130 
1\ 
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CHAPTER 4 

• 
LIABILITIES FOR AIR TRAFFIC SERVICES IN~HE-LAW OF 
FEDERAL REPUBLIC OF GERMANY 

, 

~~- fact that the great majority of passengers who lo~ 

their lives in the ~ècident over Zagreb, were German 

citizens, is one of principal reasons for selecting heir 

law. In addition several German life and heal th in 

companies have brpught suits against the Yugosl~~~te 
~- --- ---- -- --- '-

together with sorne companies requesting reimburse~ent of 
-

amounts that had been paid'out to relatives of deceased per-

sons. From this viewpointOit i5 worthwhile to examine the 
. 

domestic law of the affected people. Fina~ly, Germany i5 

among the most advanced states, at least.in Europe, in air 

traffic particularly in terms of volume of dcam~stiÙt; and inter­

national air transport with generally sophisti~ated equipme'nt,_ 
, 

elaborate organization, and skilled people in air traffic 

services. 

This analysis will, similarly to.previous chapter,;be 

in three parts: 

- penal' liâbili.ty 1 

civil liability, and 

state 'liability. 
\;. '-

.. 

• 

.. 

• 

/ 

~ f 
.( 
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4.1. Penal Liability 

. /'t 
---~-"'--/ 

Criminal 1egislation'was first adopted as early as 1532 when 
~ t:.;r 

• .0 
Constitutio Criminalis Oarolina was enacted. The Careline 

• \ 1 

as it is popularly known h-:s established two vital princip1es 

(a), only pers ons acting wi'th intent were cu1pable, and 
o , 

lb) judges in criminal matters can on1y act in accordance with 

the enacted law. 

These princip1es remained the keystone of German crimina1 law' 

for ove,r three centuries notwithstanding the fragmented natur~ 

of Gerrnaryy prior to the establishment 9f the Reich. Upon the 

foundation of the R~ich in 1871 tne Carolina was superseded 
, 

by, the German Criminal Cede. Major deviation df cnirnIna1 1aw 

~egan in 1933 when: 

IIThe Natioila-l SoC;;ialist seized on German 1aw, 
as the best vehic1e for conveying and putting 
into practice their poli tica,l ideo1ogy. Se 
many new concepts and basic alternatiens were 
introduced.into the Criminal Code that German 
crim~nal law became ~y thelr hands a veritable 
charter of cruelty,l / 

After the end of secon~ World War the criminal legislation re­

mained va1id ul)l.ess it has be'en expressly annul1ed or amended, 

its object no longer existed or it was based on Nazi ideo1ogy. 

The last major refor.m was compl~ted in 1975 when a renewed 
, , 

Crimnal Code "was adopted. 
) 1 • , 

1 • , , " 

1. ' 
Des'it~ the fact that.Germany is federai state, there:is no' 

dis 
• 

and e 

,- ..... 

If 
Lander 

Ieqisiative power between·the federai 8tat~­

Acèordinq to the Introductory Act t~ Criminal 

1 
1 
1 
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, , \~ 

Code tlle Lânder can !egUlate only questions .th~t are not 
~ 

", completely regulated by federal law. Moreover, it can be " 

". presumed that the L:nder do not tbuCh· this brancl'J, of the law.
132 

Like other sys.tems' the G~rman penal legislation r~s on two 

maxims which are nullum, crimen sine lege an"d nulla poena 

sine lege. First maxim means -t:hat only law can answer the 

question whether an act is criminal or not and that a certain 

act must be outlawed in the law at the time when it is.committed, 

othe-:r:wise an actor can not be found liable ..... 'l'he same is true 

for second maxim with the addition that a punishment can be 

assessed only within statutory limits and ac'cording statutory 

provisions. l 
~ -

The pres en t code, in contrast to its predecessor recognizes 

only two kinds of criminal acts: 

- felonies" and, 

misdemeanours 
1 

.. There are differences betJeen both in respect of' the welght 
/' 

.. 1 

of violation and the consequences and, , 10rdin91Y , there is a 
o 

133 differentiation of punishment. 
,( 

4.1.1,. 'Elemedts of Criminal Act 
' .... 

German criminal law recognizes three fundamental elements of 
. 

a criminal act: 

-- 'factual state, 

.;.' unIawfuInes., and 
( 

- guilt 

Faetuai state i. an ab.tract description of the essential 
b \ 



( 

( '. 

- 84 -

elements of a criminal act which is punishable. 134 The 
\ 

es tab lishmen t of factual state is not in itself sufficient for 
, 

sÇ>meone to be guilty. In fact, it defines .the determining ele- \ 

ments but these elements when they are ingredients of an 

action, must vio1.ate a legally protec~ed right or intêres~. , j 

Since, there is a distinction made between offences whicW are ! 
crimes merely because they show the will tOpct unlawfully, and 

.~!,! ,.., 

as such are ~~ crirninal, and., crimes the consequences of which 

rende~ them criminal. Factual state'is important for establishing 

causality and whether the result i9 unlawful' or note A criminal 
, 

act is described as an unlawful act provided fqr, in the law 

for which an actor is guil ty.. Penal science has elaborated 

the ~erformance of criminal act dividing it into commissions or 

omissions, which are two forms of behaviour and performance. 

Commission, the active form of an action, can be done: 

(a) with knowledge of the unlawfulness of the deed and its 

consequences and with an intention to produce the result, and 
(b) with knowledge of the qJ:llaw fulness of the deed but without 

an explicit intention to produce the result. 

Omission is a failure to act in circumStances in which it is 

unlawful to do so, but which does not necessarily involve a 
t ' 

. f h f th '. . 135 d' ConSCl.ousness 0 t e con~equences 0 e oml.SSl.on. Accor l.ng 

~ to thec theory of performance, the commission of a criminal deed 

with prior knowledqe and intention to cause the consequence and 

-an omission 'w~ th consciousness of possible consequence are 

fundamental types of intent. Whereas, the unknown or unintended -res~lt of commission and unconsciouaness of possible conseque~ce. 

of an omission can be related to. the concept of the negligent 

, ..... --..... [ 
-~;"-' 

.~\::~,:.~ .. --'-,~~~-
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"--performance of criminal act. Under German law, like under i ts 

Yugoslav counterpart, negligent performance in punishable' only 

when explici tly provi'ded for in the law. 

It is also part of the theory of performance that the-description 
d 

of factual state does not include the unlawfulness, but, it merel) 

. d' ,136 A' f 1 ln ïcates lt. The conceptual understan.,.lng 0 un aw-
h -, . 

fulness dqes not only include the objective fact that something 

is against the'law but includes also the subjective attitude of 

-' h h . d J. 137 a person w 0 as~conmutte a crl.me. It can Qlppen that an 

act which presupposes or incl~des unlawfulness'will not be , , 

considered unlawful becausé~Effiëre exists a decisive element 

/Which justified such an action or even the parti~ular act is 
. Ii " . 

rendered lawfu,l' tiy another - branch of law. Fin'é?-lly, i t has to be 
~ . 

- noted that there is no difference between tile notion of'unlawfullnees. ' 
, . 

in civil and penal law. :for example, what i9 lawful~çcording r to provisions of civil law can not be.",Jllade an unlaw/ful matter' . 

1\' .; in penal 1aw. 138 

< 1;, : 4.1.'2 A"_:uilt 

~ 1 1-

Guilt ls the cen~al point in the system of pena11 law. 
\ /'~. 1) ." ~ 

answets the question whether someone è8n .be blœd for committing 
'\ 

" 

a particulàr deed'or note Concrete guilt diacloses the sub­

)ect~ve 8ttitute towards the prohibiti'on or the obligation' 
, 

provided for in the cod,. 'l'here is no' exceptionJ guilt: must' -

be present in ai ther the commi8sion'---or omi.sion and la in tvo 
. 

\ ~ 

• 

" 
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forms, intent or negligence .139~, ,~~. intent' always comprises 

knowledge about a consequence: a distinction is maQe only 

be~een direct will, to cause the forbidden conse'<luence a~d 1 
eventual w,ill or consent to the fprbid'den conseq~ce occurring .. 

Sentences like "you should have known that your act" was' unlaw-

fuI and you could have dane i t dUterently;? explain the 1 

connotat~on of negligence in German law. JUdicial practJce 
"r) T ~ J:~ 

has enlarged the concept of negligence ori Jp'ersonal capabil~ ty 

to kiiow~ng and understanding what someone is supposed to do. 
," ~.r . 

In addi tion , there exis ts an aggrava ted :leve 1 of ... , cons~ ious and 

uncoI1scious negligence. An illustration of this i5 when a 

perpetrator has done a deed recklessIy. The question' of guil t 

has always been assessed exclusively by sUbjeètive' and c,oncrete 

criteria, in which oniy the personali ty and the capabili ty (,of 

accused person are weighed. It should also be mentioned that 

for int;entional crimes a~ least· eventual intent suffices unless 

direct intent is explici tIy -provided for in the offence • 
• 

4.1.3. Situations Excluding Guilt or Mitigating Punishment 

" 
There exist s~.~ral defences~ that excuse a perpetrator from 

conviction
l 
in spite of the fact that he has' actually ~ol'lllni.tt~d 

an Act Whi:h~WOu1d otherwise be a criminal offenca. 

the se are fa lowinq provided in the 1aw:,' , 

self-defenee, 

neeesBit}/,' and 

- consent by :tlle: injured party. 

, 
" 

.' 

\ 

Aplng' 

, 
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\ 
/ 

, The self-defence is defined as. every actiL Wh~Ch ia oriented 

toward,:; the prevention of present;. ,and ~nJa~~Ul att<Bck.l:40 ' 
C) • 1 6 

1. 

There is ,nol di'stinction made between whether thl attack i5 
l ,- '~ 

threaÙming\ the accus~d per~on. However the attack ahd act 
1 ~ 

of self-def~nce must 'be simultaneous. ' Self-defence presllppo&~S 

< that th" at~aék or threat are authored bOY human action. . Ex-'\ 9 , 
cessive self-defence is· punishable unless , i s dQne in the's ta te 

of consternation, fear or" fright ~ 141 )', 

~ - 1 

The necessity can be a justificat"ion for an aet and conse'q~ntl'y 

for ,the ambirao1ence of PuniShm~~t wpen the ,Act l~~ne in an 

emergency.. }he defence~of' 'necassi ty may only successfuI1Y be 
"1 ~ 'l, fi 

pleadeq if the .d~nger threateni"ng/ the aecused 'or ,his relative, . .... \ . 

.~. 

: 

!'" 

, • r.,,\ • 142 
is àn immediate one' and thls was cnly poss-ibbe way ,for him to act. 

< 0 . 

Jo \ ~ • 

Legal theory suggests vario~s~ si tuations on the basts of con-. \ . \ 
. ~ -, 

fliets \Of right,s and i~,terest~, owhere. a b~l~n_ceo,~etwe.,n cJefelÏ41ncJ 

and th~.a tening force is neee~s~ry ~~d a180 ~ben the" .acrifi~ 

~; some'\ii9ttt or interest i,B 'in~vitablY ~eCès.~ry,. for'p.re- ' ~. 
- ,., 143 li 

servati~~ of another hi,9her or more ~lIlportan~ one. t~ 1. 'bot: 

difficult to ima9~ne a controller invokiDg the dlf.ace of 
,~ 

" 
neceàsity. In, air t':affic. fier. can 'OcClir ml.fc:»re~ll,or, 

unexpected situation. Vhé-r./ controlier IlUSt:tMe ~_aa1'ol 
even illegal __ ure. i·ft ot'der to .... ure. &9olct ... ,of ~l~i.l_ 

of aJ.rera.ft. Ile Caft oc i t AIl ot:teDCI ~ ..... ~.riD9 "';'Q , " . .. '. 
but vith: ~ .... _ aCÙoD CUl •• ~ • 1114 ... ~-collialoa,tdà.1cII, 

\. J ,-.... () 

i., ~obvi~ly, -.cb .... ~r tbaa u. a.fort of ........ .. 
.. \ ~ ... -' 

\ \ u " 

Or ... ~ •• jJlPOrtaDf; .1i1d.~t101l. a.a.a.1aW _hO ~ .. I •• ' 
.. , ~ f ~ 

.0 

~ 

~ 

. , 
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the exclusion of this defence in the case where a person has 

: created 1;:he' ~nger himself or where he has vo1untari1y exposed 

h~mse1f to the danger. Consent by the injured partY,is a 

further ground for exemption from punishment. The law stipuiates' 
- ! 

that a ~persort who inflicts a bodily injury wi th' the' consent of 

the inj ured persan does hot comnii t an unlawful act unIe 55 i t 

is agairist basic rnprals .145 Al ~hough the co~tent of .. this 

provision refers to the bodily in jury, legal science has ex­

'1;ended it to other situation wi th consequence th'a't the rule has 

,generai applfcation. 146 

~~ 
In addition to circumstances described above sorne other laws 

~ 

may' hav~~visions which can'enable an offender ta escape 

punishrnent ~ 147 

I,n the whole context of penal law, as illustrat,ed above, there 

are 'sorne .circums,tances in which guilt is excluded. The first 
~ , 

is the question whether a perpetrator ~as the capaci ty ,to under-
r 

st~,~d thatwhat ,he is doing 'is wrong .148 ~ mi"nimum levél of 
.. 

:' "men'tal and rnoréll rnatùrity is required'. Normally a person over 

J 

, the age of' 14 will be considered mature unless any of' the 

:.> explicitly" provided .[c'irc~tan~es are n~t:"fuliilled. Accordingly' 
..... r:"' • .' / ~ 

-', 

the law, con tains va~ious protective rneasures in order to ensure, 
" • • ,) ~ 1 

the, juven!le aged between 14 and 18 adequate treatrnent in the 

v trial"before special couz:t. The rnaturity must be ,proven in 
." _, ", 1, II • , ".. L 

',each casè. ,Persans, who have' mental disturbances, or are . \, 
:..! 

" 

i 

'. 
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"'-" ' 

, \ 
f ' blé . d d °1 kIl '. 149.: ~" f . ee '-nun e ac mepta or mora I,!'aturlty';., . Loss 0 

capacity can be permanent or tempor~ry where it'is possible 
'i' .. 

that a person commi ts a crime during a so called l"uéidum 

intervalum. Further the' ~~w contains provision: for {~du<?ed 
capaci tylSO which has to be determined exact1y prior deciding 

# 

" 
about gui1 t and i t has also to be taken into ac~ount when '" . 

\' - , , ,,' 
sentencing a perpetrator. However"a person who has caused 

himself to ~è. ir state of irre~ponsibility an((~as known about 

probability that he could commit a crime, would;not be 'cori-

Sideted·irresponsibl~.lSl 

, 1 \ 

A major re'fôrm of penal 1aw in 19~Os solved the 1 question of the 

error and its role in legislative' and judicial practice: The 

,error usually has two forms, legal and factual, and is the sub­

... ject matter 9f twq articles • 

. l ' ' 152 Art~c e 16 contalns provisions about factual error •. The 
~ ; 

first sentence of the article is based on the p~esupposition 
" , 

/ . , / r· 
that a perpetrator ~oe's not ,ha/any ~no~ledge Of/" the cil::cum-

s~nces which are in9redient~,of by the sta~ute prescribed the 

falt~al state, and therefo~é'excludes the possibility of in- . 
.t 

,tentional performance being invoked under,' t~is defence. But 

he' can still be p4Ilished 'for .neg1igence. The second sentenC'e, 

al1ows"'~ milder penalty to he imposed in the case where a 
/ 

" ' / 
perpetrator has 'an erroneous assumption about ~he factual 

, ! 

elements which La e part of a less severe sta tut5?ry provision , , 

~n~the perpetr t'Or may 

~" 
be punished for intentipn~l commissiop 
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only in ~C?cordance with the less severe provision. Neither 
,-

the above provisions exclude guilt but only prov~de the 

possibility of pleading mitigating circurnstances. The practic l 

value of the Article 16 seems to be small for it regulates 

intentional- acts only. 
, " 

'The next Article regtilates error about th'e prohibition of an 

act. It reads as follows: 

"The perpetratol:, who in coinmitl:ing the act 
erroneously assumes that he is not~acting 
wrongfully, acts wi thout guil t if he ,could 
not avoid this error. If he c"an be blamed 
for the error, the punishment may be mitigated 
in accordance wi th the ar~icle 49, para- ,'­
graph 1.:1 

The key words ~n_ the above p-rovision are "erroneously assumes . 
that he is not acting wrongfully. Il The question is," whether 

the erroneous assumption is limi ted or nèt. Theoretically, 

there i5 no limi tation in' terms of statutory provisions or 
"i 

jUdicial practice .153 When someone has ~o knowledge of the, 
, 1. 

unlawfulness of his act, he "will be acquitted, but as soon as it 
. , 

'can be proved that he, has sorne slight knowledge he will be 'hel~ 

". 154 guJ. 1 ty,. Nevertheless,' in su.ch a case the. last sentence of 
~ 

the article is applicable and the punishment can be mitigated. 
~. 

r The provisions of article,17 seem to be a useful a).d for an 

accuse~ .. dontroller. At his work, mistakes can occur so easily 
, . ~ ~. 

~nd -&BexpectedlY, that" a reaction which Oj;)jëc'tivelY ls in-

appropriat~ and accompanied by bad consequences may still lie 
.-' \. 

justif~able •. 
." 

, . ____ --"' .. _-_~' ' ...... s ... r·...., __ ~ _____ "._.--' ______ .. _____ "'_ -:;. .~ .. ___ 
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The article Wh~"-~0110W,S _c~n Iso be; import 

troller. coritra~~td preceed'ng, Article 18 
," \,r , 

,\, ' 

assessment of the pe'rson wno e act has caused severe' 'con-

\ " ~e~uences. 'In this in~tance, a higher punis ent can be im-

posed even when the act'~ done only ~ith 
155 \ -formance. This pJ:'ovis~o~ is important 

criminal offences against the afety of air tr ffic which will 

be discussed next. 

4.1. 4 • Penal ~esponsibility of Air Traffic 

Crimina1 offences which relate to the\ ir traffi" the 

sUbj,ec1 of Arr~icles 315, 3l5a and 3l6c 156 Articles 

315 and 315a are on1y slightly modified f the former 

1aw, Article 316c has been adopted recent1 con,-

sequence,of the obligations imposed upon s con-, 

ventions regulating'offences and certain er against 

f f · ft 157 sa et y 0 a~rcra • ! 

\ 

In a case sirnila~·to tlie one in Yugoslavi~, con-
1 

1 

, 
\ 

, troller éân be held responsible on a basis 0 pa agraph 2 • .. 
1 

Artiq1e 31Sa entitled Causing Peril to Rail,; 5 'ip, 
\ 
\ 

or Air Traffic which provides as follows: -' , . 
, ' 

(l)~With the imprisonment up to five years\or fine shall 

1 
\ 

-\ 

, \ 

\ 

be puni shed anybody who 
\ 

operates a rail or monorail 
\ 

vehic:le',., s ip' or 

aircraft, although as a result 
\' , 

of using alc oli~' 

J
//~.' 

,/ 

,-

.\ 

. , 

.... 
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bever~ges or other intoxicants or as a result/of 

mental or physical impairrnent he i~ not in condition 

to operate thevehicle safely, or 

2~ as an operator of such vehicie or person otherwise 

respdnsible for safety, violat~s legal provisions 
, 1 

relating to.the s~fety of rail, monor~il, ship or 

air~~a ic by corrd ct grossly in breach of dut y, , 
\. • • 1 

and pereby imperil life or limb or another or 

- another"s valuable .u roperty. 
1 v 

Controllers are persons- who are "otherwise responsible for 

safety" and the above· provi sion can be applied upon them. . ) 

Mo~eover~ they are ~ngaged. in the particular state agenc~ which 

has as its primary objecti e the Flugsicherung (safety of flights),' 
o 

The words "by conduct gro in breach of dut y" descripe the 

of the desire of a doer to give rise level of consciousness'an 

to danger, in jury or dam ge and can be considered to·be equal 
. - . 158 

to J.ntent. The cor r,ctnè{lS of this opinio~ is implicit1y 

confirmed by the law it~elf which. in paragraph 3 reads as follows: 
"'--- \ ' "Anybody who ~n the cases specifi~d in· the 

first paragrap:' . . . \ . 
1) negligent1 causes ~r 
2) 'negligentl performs and negligentIy 

, "-causes the d~nger, 
shall be punis ed by ,imprisonment for a 
time of up to t 0 years or a ~ine." . 

Obviously, this proVis~on\woUld not have been. written if the, 
l ' 

intention of the legislato\r in the first paragr,aph had not been . , 

to regu1ate intentionally bommitted acts.' At this point one 
" 

m6re matter should be mentioned. It is firmly established 
i 
i 

1 

\ 
, 1 

, \ 

..,j , . 
- ~ • f 'J l ,~~ ,. ;:,.-

, , 

1 
1 ~ ~ l 

1 
i , 

. 
: 
\ 

1 
! , , 
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_conviction of' Ge;man, doctrih~ th'at the violation of dut y can' 
,.. 

. ' 159 
on1y relate ,to .lega1 regulation~,. This 'mt?ans..';.~at they 

must be made in p'roper fO~ .t~ 'hav~ the ·'nature~~f. ~egislative 
Ij " ". ", ": • ",1;.s. Cf' 

doèuments. 
, , 

4.2. Civil Liability 
, , 

.. ' 

>. 

'" 

'. 
r, 

'~: 

" ;" , 
German~ is one among severa1 European states which adopted a 

1 1 ~ ~ 

comprehensi ve Ci vi 1 Code as early. as .. the very beginriipg of the 
, 1 

20~, .century. Since its adopti€n ft, has peén unde:rgoïng a 

large nu"mber of chànges and,' the ·.~ext. valid on January\ l, -1917.....-
\ J.., 160 ,>. \ 

. contained 2385 artJ.c1es. . The Law pli. Obligations, fbat ' 

determines the 1ega1 'position of a c6nt~o'r~er from :polnt of view 
• • 1 

of civil 1iabi1ity" is, the subject matter of tQ~ seco~d book. 

In order to have the idea abo'ut the construc:tion of civil law 
\ 

in Germany, it has to be noted that despite the compr~nens~venesr 
"-

"" o.f the code, there exist sp.e~ial statutes like for exarnP17 

Commercial Code or the Act on Air Navigation' which govern 
~ 

particular branch of 1aw. ~owever, if sorne questions ar~. not j'JI • 

re~lated ~n special statutes tpe genera1 ru1es of' Civil Code 
- ' -

appîy. The Code 'begins with a genèra~ part containing general 

princi~ Whi~ havé to be' applied in ev~~ 1e,gal situation . 

regardless whetHer it ;~ r~gUlat~d in 1ater parts. of Civil 
C? 

Code or in o~her legislation. The Law on Obligations, which 

the second part of the code, fs' based. on the principle that 
, 

Obli-<J~t'ions , 
.. 

all either contractua1 or noncontractua1, have 

much in common. Therefore, the second book begins witli a 

, ' , 

~ 

\ 

is 

, . 
.. -; --;-:---_._, .... ~ ....... "''\-_, --­

, . \ ........ 
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general pal'agaiP, althO~ does" not bear' s~::': title. l6l \. 

\ After gener1' rU1e., JOrn: pr~vi~ion'~ f~r. ',vari~'~s' "~bli gatio~' ~e­
l~tions begihning with, rules about sale a~d finishing with ~ 

de1ictu~1 ~bligàt~ons. The interest of, this p~pêr will,be, 
1 \ 

or~ented towards fo1iowing: 
, 1 

1> , 

- delict in qene~a1, -
,\ ..... 

- - , " . 162 

. " 

. .' " ,< 

i:
e solute li:abili ty, an~ ',' 

, respons~b~li ty .• of and for' officiaIs 
" \ 

\ 
, 
\ ' , 

/' , 

. However, sorne provisions from general part will be mentioned 
• <1 

) ,1:. 

for they are necessary for Rresentation of the whole pictu~e. 

Provisions which\ are relevant for"th~s paper are collected'in 
. 

the Title nurnber 25 N0F-Allowed Acts (Unerlaubte Handlungen) • 
" 

'Since this d~es bot have àny proper mea~ing in Engli'sh legal 
, - . \ - , 

language, ,the te~ks delict or d~lictual obligation will be ~sed. 

4.2.1. ,Deli'ctual\iab~~itY 
German rules on éÎJiCls are ~ased upon three pre~uppo:i. tions 

which arE!, set' out, it articles 923 'and 926. The first paragr-aph 

of article 823 reads as follows,: \ 
• \ o •• ,. ~ 

liA person~ who willfuliy or ~e'gligently, and 
unlawfully injured the.life" body, health, 
freedom, prop~rty or any, other ~ight of another 

. is bound to compensate him for any _ damag/e , 
arising 1 therefrorn." -\ 

l 
l ' <' 

, /{ 

The second paragra~h-o~ article 823 of Civil Code regulates 
'> 

liability in cases, whère injury has beeh caus~d by infringernent a, 

of a statutory provision intended to protect'other persons. 
L .-

D' 



, ' , 

1 
> .' " 

o' \ 
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': 1 1 \1 , 
The.-law ·further pr~Vi&eS' that" even in the case wheie the 

)" 

statutory provision can be in~ringed' without fault,' the, 
1 f 

l '1 

obligation to compens~te 
I
l 

• 1 

" 163 '. . imputed. \ . It ~s plain , 

arises only when sorne fault can be 

that certain,situations may,arise 
, .... ,1. 

, ,.. '" \ 

in air traffic control' whïch could i 1)1,0 1 ve violations of 

statuto~ provisi~ns i~tend~d t~ prot~ct other pe~~ons'. -
1 

Third form of delictua~j liabi1ity ariseS~Wheh: sorn~one inten­

another in a ma ner contra 'bonos ,tiona1iy cause~ 

{l mores. 164 This 

1 

damage ta 
pro~isic~n confers on tl:le c urts the power to 

.t 
,apply general'principles of rnorality and decency wherever some 

b · l' f!" d h 165 1 acts have 0 Vl.OUS y ~n'":,rl.nge t em. ' 

\ 1 

h. , 

An "aqt of a pe,rson can be {9nSid~red as -deiictual provided that 
-~ 

... it 'has, caused an in jury which. h~s affected mate ri al or non-

material rights of other person. Accordingly, there is no 

doubt abbut protection of absolute rights against -inj ury or 

"' .. damage and' about exclusIon of cpntractual,obligations and 
\ 

',damages. A delictua1 action 'can be performed by an act of 

commission or omission with further theoretical reason~ng that 

an omission can only occur wpen a per~,on is bound by, sorne dut Y 
. 166---_ 
and infringes it by nonperformance~/ 

'~'-< , 
Fau1t is a firmly es~abl1-;hed. principle of liabil~ty and it 

can result from an intention~l or negligent action. According 

to German legal science ~n intent is expressed with words 

"know" and "want" which m'eans that a damage-feasor has known 
. '--

and foreseen the unlawfu~ consequence, yat there can be a 

\ .. 

. ~ ------_ .. _--_ ... -_ ... 

", 
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di'fference in the strerigth' 0 . The question whether 

someone intends the consequen e ~r sirnply c~nsets to it i5 
, t 

a~ important one-f~r ~irect ~n eve~t~al intent. 167 However, 
l' 

this distinc~ion is'no~~mporta t for the law does not make 

a distinction and, whereve~ 

eventual forro is sufficient for 

word intent, thé 

The êecond sentence in article /27 of Civil Code defineS i 

negligent.act as ,~he rack of 
~ " 

ry care and the,~jur~,Spruëlence 

elaborates it rnaking further distinction between conscious and 
1 

unconscious mind. ~ In addition i t is ,divided into three' gr\de~: 1 

slight negligènèe, 

gros~ negligence, an~ 
,( 

, ' 

l '~ 
sli'ghtest ne.gl±gènce. ~ . , 

T~es' gi~des are exprsssions for levels of càrelessness which· 
~/ ' ' 11' 

are'weighed'objectively onlYi therefore, the law speaks about 
l , ' 

, ' > 168 
or~inary care and not a,bout- reasonab~~ ,car~. ~ . 

, \ ~ . " 

whether soreone can be blarned for a de:ict 'or, no~ d~nd'l, ,in' ' 

r ever~ cise on. ~;s 'ca~acity ~o understand and regu~a~e ~ oe- . 

\ ha~iour. pe~~~n,Who doe. not have thi. capacity can~o~.b~ 
"~t ,faul t. A cll(,ar connection between fau~t and cap~ci ty is 
, ~ 
. '. ~de in article' 276 which ,refers, to articles 827/ and 828. 

',' • 

:pons' i.lity and the responsibility of YO~\ths and deaf-mutes 

'\' 
T~es~wo.artiCles deal with r~sponsibi~ity, impaired res- tt 

'respec . vely. Article "276 also provides tha they are appÎicable 1" 

Wh~~ fauit ,is being considered. ~ore~ver, ar~i~les, 827 and 828 
i 
1 

1 

.~ . , 
" 

• r· , 
_.,.':".'-~ ...... ,-... _~ .. _-_. __ ....... _-- ..... --~ .......... '- .. ~ .... -, 

l ' 

- 1 

.' , 

, 1 
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are applicable ta every obligation relation unless the Code 
--- " , \ 

itself or other statute contains a\different stipulation. 
\ l , 

Obviously 1 a person cannot be charged 'for a de'ed, if he has 

~b~e i t while 'being unèonscious, ~entally ill ot disturbed .\ 

e~cept in case where he unlawfully and negligently caused 
.' 

himself to be in such state. A juvenile aged between seven 

and eighteen \ is not respons-ible if he has not been aware of , \ 

, , , 169 
rjSPOnSibility • The s~me is true for a deaf-mute. 

A \causal relation betwèen aëï!dtual.;action and the in jury or 

~arnage is a9so1utely nec~ssa~ for the establishment,o}?' 

li'abil/ty. It seems 1 however 1 -t:hat ~pe,re are as many approache's 
• l ,1 

to the matter as there are laws. German legal theory has 
1 

developed the so called doctrine of adequacy of cau7àtion. 
, .' 

Under this for somethlng to be the cau~e of certain consequence 1 . \ \ ~ 

\ 

it ls not necessary to be' a direct relation'ship in strict sense 
\ , 

, \ 

because the relationship 'need only be adequëi,te. Such a theory 

i~ particula~ly,applicable when two or more 'b~uses or con-, 
',' \ 

seque~ces respecti vely are to be an~lyzed and\ rig~( one to be 

chosen,.170 This distinc~on is pe~tinent wheA,ever air traffic 

control 1er is invo1ved~in an accident and it w~s nec~ssary to 
<, 

establish the proper 'cause ofr accident. , ., Of co~rse 1 lack of, 
o ' 

causa li ty wou1d' be the first ànd the main defenbe of every 1 1 " . 
participant in,an accident. 

\ 
\ 

1 • 

~. J • 

,~ . 

\ , , 
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4.2.~. Defences in the System of Delictua! Liability 

'~ 

Besides Ia~k of causâli~y a defendant can use several other j 
Ist_atu~ory, deiencEis: 

- contributory f~ult 6~ the injured party, 

self-defence, " 

state pf distress, and 

- consent of the injured per~on. ~ 

/ 
'. AlI defences ,are used by a defend~nt, wfie~ the factual state, 

injury of other person, unIawfulness, caùsal'relation, and 

',liability 'is in process -uf-mrrng established. Sorne defences 
, 

-
are oriented towards justification of the deed asserting tha~... f) 

it is lawfui or that there are no signs of gui~t. From the 

poitnt of view of an air traf,fic control 1er th7 important defences~ 

are contributory fault an,d self-heip. First point about 
1 

contributory fauit is-that its existence depends upon the facts 
// 

of each case and that, when it is' possible to invoke ft, the . , , ) 

conduct of the plaintiff must be weighed as to -the sarne degree 

as that of the defendant. ~ Therefore, the la,,? incl uded only 

generaÎ'conditions under which contributory fault can be found 

whel'l: 
\ 

- an act on the part 'of the injured person- has contributed to 

ca us'ülg the damage 
, . i 

- an omission has been made to warn the defendant of a, danger ' 

of se~ious in jury, which, the ~efendant neith~ ~new nor ought 
. 

to have known, provided that such in jury, notwithstanding the 
---

\ 
\ 

" 

, ' 
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rule of adequa1;:e causati~n, "renders the defendant Hable 

the plaintiff has omitted,to ~vert or mitigate the injury}7l • 

AIl Jhree possibilït,.iés can ea~ily' be imagined in work
6 oi a 

co~trolle~. ,They can range from inpreci e flying to failure 

'to report or ta taking improper pr~cedures after the damage 

has occurred. Despi te the fact that the rule speaks about 
q 

fault, it ie wi~ely reçognized that it ia applicable aiso 
, , . 

in cases when performance or behaviour of injured person (the 

.. 

plaintiff) contributed, the, damage .172 When there is sufficient 

evidence of contributory fauIt, on the part _of the plaintiff 
J ./-- ----- .. _- .. " 

-\!:he burç.en of proof shifts to him to show 1:ha t he was not gui l ~>' 

of contributory faul t. '. -' " 

Acts which would otherwise be unlawfui can be just~fied whe 
, , ' 

they ar,e donE;! in state of self-defence. Self-defence is the 
> 1 

, . 
effort of a person to protect himself or other persan or 

property from inuninent dangt;;!r ,sternming from anoth~~erson 0; 
" , 1 

obj ect. In the case when the source of the danger is man the 
/, 

Iaw.,speaks' about a self-defence and in thé' 9-ther case, about a 
/ 

sta te of distress or need. 17
3 

} Ei t~er k~d's of s~l~-~elP. have 

in co~on a limf. tation on the ~tren~tyof the" measure's use1 for 
/ 

protection and diversion of danger,/. In principle any use of 

defence is covered' by ~rticie 228' of Ci vil Code which frees' 

from guilt if he'"brings abou(damage ~en trying to· aivert 

imminent danger. However, the law 'imposes' the obligation, that 

the rneasures taken for' protection should not ~se mor~ f~~e 
\ 

tl;tan necessary. But, self-help is, not justifiable if the con-
, ., .. 

l , 

/ 

/ 

\ 
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. / ditions which gave rise to n.eed for roeasures of se1f-J:te1p .~e/re , ", 

1 cause_ d' by the person invoking the defe~ce. 174 When someone . 
/ . 

- wants to austify his act he ~ust prove that he did it as a - ': 

... 

" 

form of self~hél~"' and t~at i ~ was a form recognized '~Y ~aw·. 
. -

However, a misconception about the scope of the de n e does .. 
. .. 

, 175 . ~ 
not excu1pate. Ths law also con tains a supplernenta1 pro-

vision that provi.9.es for the right of the d~f~ndant to use the 

property of others or to damage' i t in order to exercise the 

rigl1t of self-help. NotwÜ.hstanding the 1 justification any 
\ 

- , 176 
damage caused has :to be compensated. It is subm~tted that 

an àir traffic contro1ler could' successfully invoke this defence 
. 

when in the presence' of iriuninent danger he takes' necessary 

measures to ayert thus causing ~arnage but the damage i5 sub­

stanti-q l1y less than what wou1d have happened if 11e had not 
, 

ta~en these measures. An i1lustràtion of the'circurnstances 

in, which this princip1e cou1d be applicable is a ~ mid-lir-
.. \ ~ 

coilision. 

, 

As mentionecl. above whe;' discussing delictual liabi~i ty that the\ 

defendant has the bucden of showing that he was not responsib1e, 

the burden li~s. on the plaintiff t~ prove not only causa\lity 

and damage but also the quantum of dqrnages. As far as kinds o,~ 

dam~ges areconcerned, German la'Y recognizes actual damage 

which- is the reduction in ft1ready existing value and loss of 

present and future incorne. Similar to other European countries 
- \ 

and unlike the common law system, German law provides ~for 

restitœ.io ad integrum as first forro of recovery., In 
~~~~~----~~~~~~ ----
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,addition German ru1es are stricter in favour of restitùtion, 

Compensation' .is than in Many othE7r 'countries in Europe. , 
1 

~ " , 

strict1y al secondary'form df r'ecovery and Iis-.~ub~'~ct' to precise ~-
. . ,177 

prov~s~ons. It ca.n be demanded ,pnly 'in the 'following cases: 

when the injury of the person or the damage of the thing 
,-,. 178 

has to be compensated, .... "'. 

-,when a person has been required to make restitution in given , . 
period of time and has beEm warned that upon f,ailure to do so 

'.. .• . ", d 179 
compensat~on ~n money 1S requ1re , 

w.hen restitution is impossible or insufficient, 

- when resti'tution would require disproportionate expend.iture 

on the part of the defè~d~nt.l80 . ~ , , 

In accordanée with these principles Article 253 stipulates 
, ' 

, .' 
, that compensation in money for personal injury.is possib~e only 

" ./ 

'in cases specified by the law. 
-,-, ·1" 

such'~ c~~e is compe~sation for 

jpa!n and suffering which rs not pecunlary damage and if it were 
" ," . . 181 

',-~not exempted from gene~al rule i t could' not be compe~sated • 
\) 

-, 
" 4.2."3. Objecti ve Liabi.li ty 

\ " 
r< 

1 
." -,.. , .. 

In German Civil C9de, .there is no' general provision about ob-
, . /.",;" ~.., .... ,. / ~ 

j~ctj;ve liabi1i ty, . ,The Code only includes sorne provisions 
;." o· 

regulatiI)g spe,cific cas~;. and these cannQt be applie,d to ~ü; 
" ,.ç/--/ 

transport. 182< The scOi?; ot' objeétfve liability rangés':from', 
, , " .. 

',' 

the 1i~ilïty'with th~-defené~s as force maj~ure, act of 'third 
, ( 

.~, ~ , . ~, ~~ 

persan', contribut~ c::m of ~he, injured person and' tlle proJye of aIl 
" t'.... • 

possible and necess ry'measures'respect{ively have been taken ' 

" 
< 0 

o ' 

. . 
-' ~ \ . 
l' , f "'j' 

"!, 

-' 

" 

... 

-~ , 

.. , r \ .' .. 

) , 

; 
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te the, 'Very stri'ct form with on1y one defence or wlthout a 

.'defenc/ at aIl. Thus it can be 'said that German 1aw recognizes 
~, - 1 

objeciive'iiabi1ity with different systemsof defences which 
l ' 

vary / from ':'statqte to statute .1'83 
, , 

,-" 'However at very ear1y stage 1iabi1i ty for risks became part 
" 

. of ,"avia t'ion law when the fir"S't law was enacted in 1922.. This 

"l~w lmposed upon the owner the' operator or per~on for the time 
r :,(1"11:,.......... l , 

being in' chai~ of the aireraft absolute liabili ty for damage caused by the 

· -') 

-, ' 

operation of the aireraft, -for they no defenoes whatsoever. 
, .,Und~r the influence of_ the War ~w Convention changes were made 

4 , . 
whiteh are still part o'i presen.-P' ir Traffic Act that was pro-

o , .~'.;/ , 

mû1gated in 196 8 •. ' It-:-impt;s.~~'··$tri liabili ty185 but maintains 
• t -H~;: -1~ ~.. Ir J , ' , ...,. 

cert~.in d~fens~ a~d. ~XPlic~t'ly disti ~Ui,Sh~ between liabi'lity 

i~posed 'for damage cabsèd to. persons and things which aré not 
... '-, 

ca~~~~.~nd for-damage 
, .. 'f 186 

. ..) . 
caused to persons and things on board 

an a~r ~a t. - ' .. 
-• J. 

~he 1iabi1ity for damage caus~d to pers ons and things on the 

gro.und ls· absolute and gives. the injured.,person the pos.s'ibi1ity 
'- . 

..', A 
~ ""-. ... 7'0 - "'/ 

to recover the damage in the whole •. It seems that it is ~ased , 

upon the idea tha t persons on the gl'ound shou1d not bear any risk 
__' 1 

~ '" ,-
for _eventu~l d~mage~~O.b~lance the _favorable~ition ~f :he . 

injured person, whï:ch'" i.s favorable only from legal viewpoint, . -,"'~::-

the'legls1ation 1imits the '~iability of the aircFaft to 135.000 . - ..... .~ 

. .". 1.87 - ' . 
Gerrnan_ ,MalËks pel...:~perso~,... -'-~I~!2vèrthe1-esÂ' t~~!. ~~w imposed upon 

holder of an airc~aft th~ob1igation.to insure against the 
-:J"" .. )~ 

,.-

. , ..,.. , 

,t , 

.. ' t 

.~ . 

" l . 
l, 
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liability for amounts speeified in the law that are related to 

the m~ximum weight of aire~aft.187 The la~ also'giv~ th~ 

: operator of an'aireraft the defenée of c~ntributory ,fauit. 
\ 

This defénce seems to haye 1ittie value' for ri: is very di,fficu1t 

to imagine how couid a poss~ssor of, prop,erty eontribute to the 

damage. The on1y possibility Js failure on the plaintiff's part 
, , 

to mitigate :the damage or, to prevent its enhancement. 188 

The liability towards pers ons and things which is based upon 

the contract of carriage binds th~ car~ier to compensat~ death 

or personai injury and 10ss of things which are carried by, ai~­

craft. 189, In addition to the contributory- faul't of an injuœd 

person a carrier,has the po~sibil-~~y-to--s ate that he has taken 

aIl necessary measures to avert ~he damage,or that it has been 

impossible for him to take them. The burden of proof li~s upon 

th~ carrier so that he must prove very high levei of care and 

, "professional work .190 In practic~ thi,s means
r 

that' the carrier is 

often 'tmabIè to excu1pate himse1f mù.ess the resPo~sibilit~ can be 

.J ascd.bed to ;h~ plaintiff himsel~ or t~ ,a ~hi~d person. ~ere 
1 

again the law introduces the limitation of highest arnounts of " 
, 1 • 

damag~s which can bé awarded in singl~ case for diffe7'ent kinds 

of damages. For examp1e, th~ 'li~t for death-is 67~500 D.M. 
i 

/ . 
which is exactly one half of ~he,1imit provided for_d~ath 

, . 191 
occurred on the ground. However the carrier cannot' avai1 ,.." ,,,.1 r ... ~ . 

-' himself 'to the above limi ts in case that' the fianiage has been 
, >-

caused by intent or gr?ss ,negligencè:. -,The carrier is 

\. 

1 ;:::, 
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obliged to ëar>:y cornpulsory insurance in order to be able , 
\ 

to pay out a~l pr~bable damages, a1though ttie minïmum amount is 
, \ 

, / \ 

only 35.000 DU. Yet this amount shall be paid' out ln any case 
\-

whether the carrier is 1iable or not since'the 1aw ptovides for . .! \ 
1 · f . ... 192 ' that the amoUnt covers 1 e or 1nJury 1nsurance ~oo. 

\ 

\ r 

The -e.bove system of liabili ty of- an air carrier is appliqable 

only in int~rnsl traffic' for 
\ "­

international flights anct' any' 
\ 1 • 

S\IDsequent damages.regulated by the Warsaw'system 

far as it is'adopted in German le9islation. In substance' 

, --------' - ' 

:\ ~ -

\ 
, 

this system is i=he-.saméas it is for domestic. flights' though ----, --

__ ---- . __ ---amoTlÏ'lts are ,l~~~r a.nd 

'u. S. do-llars. 

.depend upon ~he rate of exchange for 

th~ 
\~ 

\ 
\ 

o 4.2.4. cènne~tion betwaenCivil and.Penal Liability 

In German law, the principre.of independence of criminal and civii 
, \ 

matters is. accepted. It rests upon. the rerlsoning that the 

validity of legal acts dan be recognized only within the same 

b~anch Qf~law. Criminal,and civil law, however, are not the, 

same branches so that there does ,not exiit any'\ iegally relevant" 
.J ~~, ~ 4" - 1 

\ 

~, - , " '. 194 
connection between them~ There exists one exception to· ~his .;, 
" , 

rule, criminal courts have the authority to award compensation 
~ 1 tfA ,. 

in clai~_involving property when the damage originates .rh a' ;' .-

crirrlnal )âct'~'">' As matter of f~ct, courts do not v~ry' often ...... ~. t' 
, t ~ ~J. J J ~ ... '. "-~ 

4ecide ~pon materiâl damage, they direct claimant party to ci~l ~ 
~ p~ocedure. :95 ;;" \~ 

o \ 
n 

" 

\ 
\ 
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4.3. Liability of State-
\ . 

It is worth~~ile to start consideration of sta'~e liab~1 ty by 
\ \ 

-- ----c6irîparTng the -iâvorabI-e- position of a private ~mployer\ 
~ : \ 

0 ........ -' ( ~ 

' .. 

acts of his servants wi th tha t. of the state. O~vious lYi.- both 
i. - h 

are yicar,OuslY responsible for their employees;or offi~'als 

a matter w~ich will be discussed later with reference ta he 

position o}\ the state. ~e si\)uations differ fr~m ea~h ~ her' 

. h '" \ l' -- F' l . \. ,\ W1t respect to excu pat1on. or examp e, a pr1~ate emp~o er 

ç~n êxculpat~ ,himself in cases where the damage ~as 
'1 

by his ernp~oyee if the employér 
, ' 

"had exercised ôrdinary care in the selection 
.of the employee, and, where he has to 'supply 
appliances or implements or to super in tend , \ 
the work; has also exercised ordinary care as \ \ 
regards such supply or superintendènce,lor if 
the damage would have arisen1 notwi thstanding 
the exerdise of s.uch care." b 6 : 

1 1 

From the abova it can·be concluded that ernployer's obligation is . -

not only s.election but also education and instrùction of worker 

who is entrusted certain work~197 It must aIsé be adrnitted that 
1 " 

th~ burden of prQof lies upon him, yet this is only a difficult 

task in àn otherwise easier position as compared to s~~te 
.Q 1-. '. 

liabili ty, for ·the re-sponsibili ty of state is absQlut~ and rests , , 
~n an essentially differ~nt hasis. Whenever the, .liability of , ~ , 
state ,is ~eing assessed t~o ~rticles. must be ~pplied, ~firstly " 

, 
article 34 of Federal Cons t:i tution an_d article 839 of Civil Code. 

\ 
It can be said that they fOIm a 'substantive whole. Article 34 

of Constitution'provides 
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i ' 

\ 
1 

\ ' 
"If ~n official during the performance of 
workLin the ofFice entrusted to him violates 
an o~ficial dut y imposed upon him ,as against 
a th~rd part~, responsibility rests in the. 
firs instance upon the state or public 
corpo ation in whose service the. Qfficial is 
emplo ed. When the damage has been caused 
wi th intent or', wi th gross negl'igence, the 
r~ght\of indemnification is retained. Regulat 

''judic:l..al 'way must not be excluded for request 
for c6mpensat·ion and for indemnification." 

\ 

.. 

.\ 
Articl~ 839 of C~~il Code so far as it is material reads as , 

1 

" 
" 

1 
, j 

i 
r 
i 
1 
! 
i 

follows: / 
1 /', 

\. /' , 
\ Q ~/ 

If a~ o~ficia1 wilfully ~r negli~ // 
commits\a,breach of,an'official ~uty ~~ /' 
owed by\h~m to a th1rd party, he shall ~ 
compensate;' the third party 'for flny // 
damage, ~rising therefrom. If only ~/ 
neglige~cè is imputable ta thé official, / 
he can ~e held-liable only it- the " -
injured !arty is unable to obtain 
compensa ion elsewhere. . .J: 

, ' 

r', ~/ . .. . 

The duty\to make compensation does'not 
arise if,the inj~red party has wilfully 
or neglig ntly omitted to obviate the, 
injury by making use of a légal 
remedy. 

, 
/ 

The firs~ sentence 'a fir~t paragraph of, article 839 defines 

as the, basis o~ the Jfficial' s liabili ty negligence or ,intent 
, \ 

provided that the act \ is. a breach of an offici'~ll dut y'. An " 

official. dut y must be\imposed in writing and m~st be'part of the 

, ru1es of'work. The second sentence modified thè position of 

. , offic~als ~y requiring \ th~t when the ,def~ndant ha. been' gui! ty 
~ \ \ • ' 1 

only of negligence the \injured person must 'first try to obtain 
f\ 

\ 
\ 
\ 

1 
;! 

• 1 
1 

.:' 1 
- 1 , 

,1 
l , 
! 
1 

... ,j 
, 1 

1 
1 

1 
1 , 
1 
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cpmpensation elsewhere before seeking it f~om th~-official. -----
Official's respdnsibility is 'also excludéd-i~ casé~ where the -' 

\ -----
inj ured person has .. interif{;;;;;lY or ne~lj.gently: re frained" fro~ , 1 -- ' - -- f. 
avertiI)g tllé- -damage by making use of any existing lèga-l remediès. 

---J~~~~al inter~~~tat~on of these articljs has established \ that 
these articles are the source of the liJ;ili ty of the )' 
state inter alia, in ,the Abstract; \ and t~at the state ' c," 

i~ liable for ·t~é' '~ct~ of, i ts servan~s pr~vided that these:,.. _ .4-~ 
s~,riants are pe:rson'ally liabl~.198 But tHe injury or daIia~~:-'-' ' 

t' ~ , 

,m~st'be brought ~hen thê \s~rvant is ~cti~g withih ~he' scope pf 
j \ 

\ his official,duties or .in ·connection wftp t ese duties: 'IÏn' 

, fact the state is_ vlcariousl'y liable for 'th ac,ts or prnissions ... 
of its servants while' they are acting within 

l '". ' 

scope of their 

e~ployernent, the scope of their employment be'ng defined py 
/ 1 

their written duties. Consequently if the ac Of omission is 
~ . , 

_ " not connected with their written'duties, notwi hstandxng that 
, ' 

---- , , 
it occurs in the course of the~r ernployment, 6ét' -

vicariously liable for, the servants. 

\ 
The t~xt, of article 34 which uses words "work 

) 
th:e, office", 

entru;ted to hill\~' _ arid -"_offi~ial dut y" could be--sub' ect, of dis-

putes'. Judicial practice and legal science have the 'rneaning , 

, . . 
/ 

/ 

of these words developing the principle that 
- / 

provisions of sp~éific . , 
statütes and other-regulations define what is an official, d~ty 

! 
in a particular case. In regard' to work entrusted to .. the ,\ 
. .. "'-
official i t is considered-,that this is not a legal matter but 

__ - _______ --- 1 

------------ --~---,.-// factual one, provided tha:t the distribution of ~ork and duties 

" 

; 
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~s 'made within the activities of a ;tate~y or public 

!~qryorâti;~ •. Befa:e ,the court, th?,~e could argue that an 

1 employee 'has ex~eed~d' the dU;y 0 / that alleged dut y has not 
1 1 been p~escr~?:~ or regU~ated A simi1ar d~fe~ce was· often used 

,.by the 9 'rnment of the .S.A. in 'cases of controller's neg-
, 
/. - / 

ligen7 and was r~~;a~ed as often by American courts. The. 

pro~ions of tpe-Constitutiona1 La~ transfers origina~_ 

+ibility ' tr;nn the official to the 5tate 50 that it becomes 

1 
irstly re,sponsibl~. A 1eg~1 c6'nstructi,~n of this kind 'leads 

/' to the conc1~sion that the ;tate's 1iabi1ity is still a vicarious 

'; 

d t .. 1 199 _ an no or~g~na one. 
l/ 1 

i '. ~ 
Third sentence of Article 34. ernpowers the state to seek indern-

1 " 

~ification from the empIoyee if he has" c~used the injury lrt-. 
1 \' ~ 
tentio~ally" or by gross negligence. This \ provis~on seerns to ~ 
! A~ 

be -à mere declaration than an effectiV~./deVice in ha'nd~ of state 'o~_J 
}- ". ........ 

against its officiaIs. Th·is is parti uIarIy true.-fo:È-~ir traffic 

where damages are' so hig~ that eve the whole association of 

cqntrollers cannqt afford to pay, ~hem. 200 ; 

\\ 
What\~s the legal foundation for c1assifying air~ traffic se~vices 

organii~tion as a state or an an~onsequently the controller, a 
<J 

state ernployees? In 195 Western Germany adopted the Act on the 

- Federal Agency for Air. avigation. A- new, agency 
1 . 

the. ~ain function of which is to watch over the 

navigation. This inc1udes the provision of air . 

1 

was estabIiShe~ . 
safety of air ' 

traffic'services 
-\ 

, 1" 
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'\ 
and the construction and maintenance of navigational aids. 201 

, \ 
. This agency does lJ~: po~sess legal persona li ty, for i t i5 sub- \ 

ordinate ~o the Minister'of Transport. 202 Moreover, empl~yees 
of the agency are declared state employees by an explici.t . / 

/ ,', 203 \ statutory prov~s~on. .' 

In the respect'to the question of the offici l dut y , the dutie ' 
. , 

of air traffic controllers ~re prescribed by the Federal Minis er 
\ " -, " 

o~,,"Transport in th~ forro o:,.i\rjàr,iOUS executi~e regulatic:n,s 'and, 

in,~tructions. ,T~iS is one 'of ,he most ,imPo~tant au~or,i!:ie:, ~_, 
given to the min~ster by p avis on of ,article '10 of the'Act on -~ 

... 1 

the Federal Agency for Air aviga,ti\Qn. Paragraph two of the sarne 

article merits attention h re since ~t ~ontains a provision which 

'l" .' h th' :l, f thk . /. \ b' d h' Qt ," l.IlU. ts t e au orl. ty 0 e\ rnl.nl.ster arid l.n s l.m 0 l.ssue 

ré'~ulations Whièlz' are in a~~è~.dance wit~\rnexes to' the ,Chicago 

convent~. ~seqUentlY regul~tions which are not in line with 

Annexes ha~to be approved by the Parliament. One can presume 
/ 

that the Minister of Transport must have ,compelling reasons 
, 

supported by stron~rguments when' he prop~s.~s sorne regulatrofl 

which is different of international standards. 

German law aiso makes the distinction between domestic and 

foreign claimants. A foreign claim~nt's suit cannot b~ enter­

tained unles's his country. has enacted a law under which i t accepts 

liability for suits in simi~ar circumstanc~s from German citizens 

and it has officially informed the German GOvernment of this~f04 

, 
\ 

1 

\ 
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In these circumstances, the only possible way to recover is by 
1 r direct ac~io~ against ~the official Wh~: h~~_, ca.used t,he damage. 

hs far as the liability of air traffic controller is concérned 

rec0very remains a dead,letter because ~~ damages ar~sing frorn 

ai; àccidents are so great that even the(association of controilers 

.. 

\ , 

cannot compensate them. 2bS In the matter'of state liability a 
, 

very recent and,deqisive judgment was rendeFed. The'Bund~sgeri-

chtshof (Fed~ral Supreme Court) considered the legal position of 
1 

a foreign company'in the éase of Capitol International Airways 
" ; 

Inc., Smyria, Tennessee 37167, U.S.S. vs. Bundesrepublik 
• ,_ l, " 

-Deutschland in an appeal on the question of law. Put in the 

nutshell, the questionf~ the court ~as whether the Agreement on 

Friendship, Trade and S~ip Traffic concluded on Octooer 29, 1954 
"-

between the U.S.A. andlthe FR of Germany published in the 

Bundesgesetzblatt ·(Fede~al Official Gazette) was the proper '"-
'1 .-' ( .... 

manner to.make publ~c reciprocity or not. While the court hèld 
'" 

the view that the agre~ment :between two s'.tates èan not formally 

rèplace r~èi~rocity it simu1taneously accepted the right of the 

c1aimant on the basis of'factul equa+ treatrnentrwhich has ~o 
- \., 

be extended to citizens or legal persons of one state in the 

'206 other. A shf.:rt' description of the- cotiit' s opinion was' in th~ 
... " 

, ( 

'Frankfurter ~i tung (Frankfurt· Newspaper) on Ju1y >'1:.1980. The 
, '.,.~ - ~ -

" , \i 
relevant.part of the cornmentary reads as follows: 

' .. 

"In the. case of .the U.S. airline the high 
jud,ges .deterrnined that the aGtion of air 

1 

" J 

. ,_. 

\ 

1 
i. 

. ' 

l , 
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, . 
traffic control 1er was 'equivalent to 
expropriation acts in protected pusiness. 
In t~eir sense, th~ striking measures were 
so closely connected to the(' perforrnarlce of 
so called quasi policy functions that even 
the work according to the regulation can 
be put on the sarne level as sovereignty-
~act:j.ons. 

/ \ 

If the expropriation has'not brought benefit 
to anybody' as in the prese~t case should the 
i~jure~ person actuàlly direct his claim 
against the officiaIs who have brought about 
the damage by their unlawful acts. But, it 
would not be equitable in terms of constitu­
tional protection of property,." declared 

'.0.> 

federal judges. The agency, in whose ~ 
activity the unlawful action took place, 
.is liable already 'be'cause of this'-. The 
Federal State can sue the Association of 
the Controllers for thè costs since it has 
already'b~en held respgnsible by several , 
courts. In regard to fhis it is already 
bankrupt because of judgments which mounted 

, to more th an a million mi in connection wi th 
the same action in 1973: the Federal State 
will also here havé the obligation to pay 

'itself. (Fi.le No'.: BGH III ZR - 131/77)" 

Bea~ing in mind the fact that'in German decision of the 
. , 

Bundesgerichtshof have fnding ,effect upon lower. courts t~is. '. 

'decision seems to open new possibilities for foreign carriers . 
\in ~he field of the liability of German state and con­

sequently o~ controllers with their status of state emp~oy~es. 

.. . 

, \ 

\ 
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• CHAPTER 5 '\. ,/ 

COMPARISON OF GERMAN AND YUGOSLAV LAW 

In this paragraph the substantive differences between German 

and Yugosla~ la~ will be reviewed insofar as ,it i~ss"ib~e 
\', 

in the sarne order as they were discussed in the pr~ceeding 

chapters. \ 
, , 

The criminal law is similar in' 'both, systems. 'l'he first differences 

e~erge, in the .regu1ation of errors. Whi1e the error about 

matter of fact does not exc1ude guilt in German law, it does 

exclude guilt in Yuqos1av 1aw. 
'" 

In~regard to 1ega1 e~ror the 
0\ 

picture.ls reversed. However, as was rne~tioned above, -the 
, ' 

factual effect of both kin'ds of error is si~lâr in bèth 1ega1 
~ , 

systéms, although it is on1y in the Yugoslav system that the 
-"" 

offender who has acte~ in the 1egal e~ror can be acquitted. The 

criminal laws of both countries contai~ pro~isions about 

criminal acts which can be app1ied to an air traffic controller 
,., \ ' 

but the Yugos1av 1aw does not contain\ the provision which 
'c, 

\ ' . 
reflects the obligations ,imposed ,uppn ,~ates by the Convention 

. " 

for, the Suppression of Unlawful Acts aga'jj~t the Safety of 
~,,"' 

Crimdnal_Aviation, Montreal 1971 which ia s~lar to the Articl~ 

316C of the, Germ~ Cr'imïna1 Code. There exists ,sorne differences 
, 

between both ~ys~ems of penal ~iàbi1ity, b~t, in spite of these, 
\ 

it 'can be conclud~d that in a caSe similar to the Zagreb crash 

a German contro1ler would be hèld:1;able unless sorne other reasons 

preventèd the running of crimipal procedure: 

German law provides for the rnaximUIt} punishrnent ~f five yei!:is 
\ 

for ,the intentiona1 endangering of air traffic and two years 

for negligent acts. This' 

\ 
\ 

( 
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Article ,contains the provision devoted exclusively to' thi sub-

ject of endangering ~he body, :iife or p~operty which means that • 

~i t' doe~ not cover, unlike Yugoslav 1aw, death of a passenger or of a 
\ 

third person "In' the ease of ~ti) the, responsibie CXlIl-
1 \ 

troller shou1d be charged on basis of Ar:tiqle' '222 which· provid~s 

for the Negligent Homicide. The question is'whether he' would 

be charged f~r cumulat;ive of,fences and th~n sentenced to cum-' 

ù1ative punishrnent or not. Neverthe1ess, the fact that there 
'\ 1 

exists two articles and two pffences irrcertain\way giyes the 

accused pe rson a greater chance te defend himse1f and to avoid conpouÎ1d' 
\ ' , ..' , " 

punishment than in Yugoslav law wheré endangering of air traffic 

and the killing of peq>le are e1errents of o~ ·offen<;:? rnle killing of akotœr 
," 

person is '.considered as a 'a:ms~ce pf negligently en­

dangering air' traffic whe:r:ei in G'e~a:n law i t i9 a 

offence. 

') 

separatè 

The basic r~les about delictual liability are simi1ar in both 
" 

'. systems as weIl 'as the defences which are available to the, , 

/ 

defendant. Wlen ~d thelegal sys,t~,rns differ ,in the understanding 
, 

of causal felationship. The German doctrine developed' the ide a 

of adequate causality.which considers as~causes of the damage 

,on1y normal causes. Acèording to this theory the relationship 
( 

between the cause and the consequence. as i t appears in daily 

life can be considered as being adequate. The Yugoslav Juris­

pruà'e;-ce accepted the idea of', ratio legis; causilU.'t~ which is 

basically t~e ~lieory of. adequacy -where the elemen~ of daily an~ 

natural relationship is replaced by the provision and intention 
, ,. 

" \. 

.' 
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t9 
of the law. However, the adequate causality is accepted as the 

seco~nd method and is used whenever the legally relevant causality 

ca~ot'be applied. 

The first main difference arises from the question çf objective 
, 

and absolute liability respectivelY. The Yugoslav law reco~nizes 
, 

general principles of liability for things or activities whfch 

produce higher levels of danger, whereas the German law does 

not contain similar provisions and regulates this sphere of 
, 

li-abili ty by separate statuteS •. From this i t can be .concluded., 
, ", 

that the objèctive liability of controllers ocan,not be taken into 
. "'(, 

~ consideration at aJ:l. This ,is not the case in YU9Qsiav 

law. There, at least the question about the possibility of 

" sUbsumirig,.the ATC activlty under" the system of objective liability 

can be' asked: 0 

-

Becatlse 'of'..-lilie vax::iou~ l:à.~S ~n GerÎ'nany:there are different 

. defened:~''''~fo absolute 'liabi),~J.y in ~rma·n law, while in Yugoslavia 
~~ ,"~' 1 ! \ 

'1 

the sy~.t.em Î's uniform, un~e,ss a particular law contains a differ~nt 
n • • \~ '-

SOlution,- fô'; the genera'l p~in~iples are~ set irif-in the Law on 
• \ w ,.;. " (-', • 

Obljga~i~fl Relations. But there are few speeific laws of this 
-r,...."..r: ...... ~. 

kind. .~ 

The ~ugoslav law, ~hen \speaking. about. ob:f~ctiV~":: liabil).~y,' pro-
'1 _ •• y;.f 

vides f~r the presumed causal relatipn between the damage Which 

has occurred and 'the dangerous t;hing or ~ctivity~., ~his pro- . (' 
"\ ' ~Iri .. 

vision seems to be in line not only 'with th~ principle that the --""( \ < 1 ,~ 

bur~en of proof should lie on tqe defendant in '~ystem of fault 
\ ,..., .; 

/ , 
:' ." , . 

, ' 
1 

" , 
î 

\ ; 
1 

, 
1 

1 



.! 

" 

, . 

.) "' \ 

~-

, <-
~.'-P'.~"--~ ... l'''''''''-.' .#- .... ..- ....... -- . 

115 "-
\ -, 

" , 

liabJ.li ty, 'J:l'11t als'o in' recog~f:t-ion of the 
'. . ' 

age variôus'causes can concur and this is 
~- / 

50 important if the right person is to be 

( -- -...... ~ -

/ 
/ 

/ 
! 

/. : D 

fact that in the nodem 

WhY;/he .causal~t: is 

hel, responsible. 
, CI:!. 

\ 
\ 

'0 

0 r 

f_ 1 --, • / ".. 

." < ·The second difference appears on the guest19n of iiability of 
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'legal pers6ns. 1 In this regard the German !egal persons who are 
t. ': ., ... ~ 1"... / ' JJ;' 4 

subje 'oi vicarious 1iabili ty can be held "11able on1y if their 
, ',- ,,-, 

are 1iable. On th~ basis of Article 831 the employe~ 
) '" , 
one defence even in the'case where the emp10yee has 

performed hi,s work up,lawfu11y. He can raise the defence that 

~ h~ had been ~xercising .ordinary car~ when he' appointed the 

employee and hadgiven 
l • ~ >-

hirn the parti cul ar job. Howeve r, ,th,e Gennan 

----autornatically l:f~ble 
" 'i' 

'/ 1 

stàte is deprlved of this defence and is . . , 

l' when i ts sefvant is liab'17· In Yugoslav law tl1e lia~ilyf, 

.\ ~pe emplo'y~r is i ~::l, own liabili ty and thus--genuine. Whenever 'a 

\. worker causes !larnage'/ the, company' will bé~'~~'ld "1~spons_i_~le' unl.ef!s 
,../.. ",' ~ ____ J---

. i t proves tha ~ the worke-r has worked in the p~es cribed 'inall:n~r., 

~hereforeJ 'the same defen~e is 'available to th~' state sinc'e'" there 
, 

is'no difference bet~een an org~nizatio~ and the state in regard - . 
to .the, liability to cornpensate\ ~amage 'caused by i ts ernployees. 

Thé - potential" ,conflict between the liabill ty of a legal 

person and objective" liabi1l"ty is avoided by the provision which . ~ \ . . ./ -
pro:vides that the l·iabili ty of a legal person can not interfere 

with the syst~m-ôf objective liability. 
, 

However, in German law 
, 8 

absolute l~ability relates ?nly to legal per~ons with the con-

seg~ence that the 'absolute liability of individuals is practically , \ 
/ . 

nonexistent'. The right of' i!ldernnificatio~ in both systems de-
-

;~èmds up<?n the' intel1t Ol; gross p.egligence .of, the employee 'who has 

'( . , ~ j , 
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. 
caused ttte damage, whereas in Yugoslav law there do nat" exist 

any provisions which require recipro~ity if a foreign plaintiff 
~~ ~ " 

brings a suit against the state. 

-,The relationship betw~eri ~he criminal process and the éivil 
P • 

process which is recogn,ized in Yugoslavia, but not in Gerrnapy>, ,_ 

gives certain advantages to the claimant who seeks ~ecovery 

of damages. For example," .in our case every plai~tiff who 

has filed a suit against the Yugoslav state has done it mainly 

because 'of the existence of the criminal Judgrnent. The- formaI 
1 

,/ 

relation which is established between criminal and civil 

procedu~e binds civil cour~ tq accept the criminal ju~gment as 
.)'1'" ~ Ji' ~ 

long as the factual state of the criminal off~J'tClf'ind o;f civil 
-.~" , 

. .-
damage claimed 'are the sarne. Obviously, in a Yugoslav acciden~ 

, , " 

both states are the sarne and"~onsequently' the liability of the 
r . , 

state is present. Admittedly~ the state has at its disposaI 

otne'r defe\nces \jhich can be used in this case. In a similar 

situation in Ge'rmany the civil suit woulcl run indepËmdently of 

the criminal proceedings. 
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CHAPTER 6 

PAST AND PRESENT ATTEMPTS FOR INTERNATIONAL REGULATION 

Since i ts very beginning the l'J;lternational Civil Aviation Organ­

ization -, (ICAO) has been more productive and successful- 'in the 
r 

field of technical reguiation of inteFnational transport than 

in other fields. Althç:>ugh it has rece~tly becorne active in the 
'"té' dl 

field of air transport regulation,.207 

6.1. ICAO Technical Legislation 

/' 

. I. C .A.O. technical regulatim is .now very elaborate and a êornpre-

hensive international fr'amework- has-\been built up during the 
\ ' . 

who~e period of its existence.' ItOca~~xpeèted th~t in:the 
.......". -

future the progress of t~Fhnology and equiPmèjt will require 
. 208 1-

normal adJustrnents. ':for exarnple Annexes 2 and' Il have 

" gone through six and seven· editions r'éspecti i1Y . .'They are' il ti 11 

undergoing amendments and changes thustfollow the advances in 
j;', ' . 

'1' . 
........ ________.. basic tèchpp.logy. AlI this has been made possible a'nd wi"ll 
.~.: > 

continue to evolve in the future, because of the'- f~ct that, . 

technical -regulation does not involYe to the sarne degree, state 1 s . 
political interests than the other spheres of its activities do. . -- -., \ . " 

An overview of ~ll 'Annéxes shows that, the Annex 9 (Facilitation) . ~ ,. " 

is the only l'one .which, if? not widely accepted by sta.t~s. 209 " . -
From this fact i t cannot p~~y an irnpor:ta~t party ,in sorne areas 

""~ 
but the attitude of state'to individual Annexes is revealed by 

/' , 

the number of differences filed·to each Annex as the fa~~ure to 

'file any .differences at a);l. ' 

~. 
. , 
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Regional organizations \ 

aviation world today there ~ , 
a substantial amount of 

formaI cooperation between states in the field of ~ir traffic 
r 

'control activities. Western Europe, Cen raI America and Africa 

are three-regions-where a1most simu1 ta eous1y regional organ­

i za tions have been estab1ished. 210 A1t~\U9h severa1 reasons 

moti va ted states to start considering the~o~sibili ty of' regiona1 

cooperation, the main purpose for establis ing forma1 organiz-, 

ations was ta secure the corditions necessary for the safe and regu1ar 
. ~ 

flight of j~t airc~aft, whil:e at the same time ~ into eccount "the 
. ' . " 

obligations imposed upon them in terms of ICAO Standards and 

---Recommended Practices. 211 In'addition, the economic facto~ 
'--- - -

ought not ~ be forgotten. 

and conseque~es of. creation 

expressed by C. Bosseler: 

A very broad view of the reasons for 

of regiona1 ATC organizations was' 
'--... 

"A1though the imperatives' that brought about ' 
the creation of international air traffic 
control agencies do not require the complete 
trans'fer of nationa-l- sovereignty over airspace, 
the exercise of national sovereignty has been 
curtailed insofar as competency in certain 
fields has been transferred to the international 
control body té which the States belong. , 
Responsibility~or control,se~vices is accepted 
by modern States. Transfer ·of .. competence for 
those services by two, or more neighbouring States 
to an internâtiona1 agency created by them implies 

'no desire on their part to rid themse1ves of this 
responsibilltY1 rather, it indicates a keener 
awareness of it. It i5 Jan act dictated by pol41liç.;t1, \ 
financial, and technica1 imperati ves. The Mef!\ber ' "'-', \ 
States ~etain their u1timate responsibillty to 
'each ,other and to third .States,' their finé\.ncial 
commi tment to the ÀTC is an expression of that 
responsi~i1i ty. "212 J-;::r/--: 

Since aIl three organizations have lega1 personality, they can be 
, ., \ 

, j 
, 

: 
1 

·1 
1 
1 
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the subject of a court process if ~amage is'caused iq scape of 

their activities. 
1 ~ . 

• 1 

Whereas the Central Arnerican)and African Conventio~s contain 

only implicit provisions about the liabi1!ty of their orgàniz­

ati~ns, Eurocontro1 is liab1e on the basis of an obligation to 

conclude insurance agreements in order to protect it against 

. bl l' ., . f . t .. '", 213'! dd" poss~ e c a1~s ar1s1ng ~om 1 s act1v~t1es, . n a 1t10n to 

the insurance' this organization has -the right to ask for 

ass'istance fiom France and the states parties to, the: convention, 

whenever it has to defend itse1f in court proceeding. 2l4 

The Constitutive Charter of the Centra1'Affierican Corporation for 
' ... 

Air~Navigation services obliges the Co~poration to ensure its 

protection from damages which can arise, from its civil res­

ponsibilities. This protection, which must be in the form ~f 

insurance with one or more insurance companies, must be estab­
" 

, 

lished fl;"om the~'very beginning of performance of i,ts acti vi ties ~15 

'The EurooOntrol çonvention, ,as said above, contains an explici t 

provision about its delictual or tortious liability. , This 

_ pr~v.ision reads as fo110ws:_ 

,'''With regard to' non-contractual liability; the 
Organization shal1 make reparation f6r damage 
caused by the negligence of its organs, ôr of 
i ts servants in the scope of their ~mployrnent, . 
.insofàr as that da.mage'.can be attributed to 

"them. The foregoing'provision shal1 not pre-
, clude the right to other compensations, under 216 

the national law of the Contracting Parties." 

.-' -
Both of the other conventions leave open the questions of thë limi ts 

~) \ 

\ 
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• 
\ 
\ 

\ 
l~O \ ~// 

of liability, the kinds ~:).liability, ànd applicable-laws. 

This/is not the case wi th Euroco.ntrol which can be liable only if ' 

the damage has been cause a by negligent act of its organs or 
\ -

~ serva~. 50, the systèm is' based on fault b~t there does not 

exist a!1Y/ limitation of ,arno,1,lll't' of damages. None of three con-

ventions contqins any provision abo~t the applicable law and 

·in what circumstànces the defe~dant party would be one of 

,th~ regional organizations. This particular\~tte~ can bring 
, 1 

about many legal complications sinee. there are as. m~ny potentia'lly 

~I 
1 

intere's~ed parties as there ~re member states, neighbou'r"ing 

, states a~ states whose airera ft 'benefit. from thé services :;~~;--~, 
" '-'- ':,,~egiOnaf O~niZatiOn •• 217 ,_ _,_--~-----~~--:---'-~ 

:. 

If nothing ellse, the solution of the conflict of laws justifies 
\. '-\ . - ' , .. . . 

the conclusion of intemational convention regulating liabili ty of 
'. - \ , 

:air traffic services. 

'--
6.3: The Contribution of ICAO Legal Cornrnittee 

The Legal Cornmi ttee became invol ved in the matter of<, air traffic . 

.contr~ller .in 1962 when it established the Sub-Committee with 

the \ask of stu~y~ng the subject of Liability of Air Traffic 

cont~~ Agencies. 2l8 In years Qetween 1962 and 1967 two meetings 

of the )ub-COmmittee and two mee~ings of the' Legal, Cornmittee were· 

held wher the subject was discussed. The Sub-Committee being 

Parties to. 

many substantive differences n/national laws which 
- < ~ 

the probability of successf 1 work sent to St~tesl 

Chicago Convention,twq 

"-. 

estionnaires. The first 

" 
" 

. , 

i-

f' 
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was concerned with ,information about national regu1ation of the 
\ 

" 

-------c-.:---l-ialJrîity of ATC agencies and the second one with the answers 

,,-,' 

, ,1 
of states relating to conclusions made by Legal Committee at 

its fifteen Session. Twenty' six states replied to the first 

questionnaire and fort y ,to the seco'nd. 
" 

, , 
Armeq with the aJ?SW9rS to tœq'uestionnaires and with various 

mater.ia1s 2l9 tw~ questions we:,re posed for consideration: 'i' : 

: ' 

1. is i t necessary or desirable t'ô have international ,r~gulation', 

/ 

:~d if sa what method should be used to create it?220 \: 

The Sub":Commi ttee reached the consensus tha t the answer to the 1 

1 ~irst question smuld JJe in the affinnativ~ ~fh :~ arguments that he l' 'i 

ïmportance~of air traffic servi~efl can be expected to increa~ 

in the future. 221 This is exactly what has happened since then. 
, 1 

The seoooo issue could -be resol ved in four ways, the Sub-Conuni tree :: 
, ;\ 

re.ported. Afte~ a comprehensive analysis 'it was decided to 1 \ , \ 
1 \ 

present to the Legal Committeë"/the results' of its work and to 1 

seek i ts guidelir:es "for future work. 222 Tl'iè Cornrni ttee instructed ' 
1 

" , i 
the Su~-Committee to cont~nue with the work and_to explore every! 

) 

possibi1ity which might arise. The second questi~nnaire was 

sent to states asking the~ for their opinion abou~esirability 

of the 'c~~vention on the liabili ty' iof' ~ir traffic control 
, . . 

ag,~nCies and abou~ __ thf co~t~~nt of the eventual convention .\~2~ 
The work of the Sub-Cornrnittee was crowned with the weIl elaborated 

\ 
material which could be used later for dr,afting a 'new conven-

\ " 

\ 
, \ 

l, 
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: 

tion. This material\ was discussed, at the twenty-third meeting 

of the Legal C;mmi~~~ in Septembe~ 1967 when it was .greed 

that the work of, tbe' Sub-Committee should c'ontinue taking into 
\ 

account the decisi6ns\made by the Conunittee. 224 Despite the fact 
) 

that 26 states express,ed their opinion in favour of a new con-

vention on the 1iability of air traffic control 1er agencies and 

that three region~l organizations already existed nothing has 
\ 

been done'sjnce that time. Moreover, materials of the 23rd 

~eeting show that ~t that time, al' sufficient number of the states 
\ 

of the substantive ijSUeS 

the 'system of l~abilÎtY" an~ 

d ' 'd' t' 225 an J ur~s ~c ~on. , 

expressed their consent, about mos t 
, i 

, 1 

such as: the scope of onvent~on, 
1 

the Hmi tation of ft, the defences 

6.4. Survey of 0 er ProposaIs 

, 
As ear1y as 1965 ~aul B. Larsen elaborated tpe' question of air 

"traffic contr~:>i.-iers liabi1i ty in the 1ight of possi:bi1i ty to 
. 

create a form of. international'regu1at~on. In his Master's 

thes~s226 he proposed that the ~ûture Convention would be based 
, r • 

"' 
on, following principles,: , , 

" 

- the proof of faul t system based on tort w;r~h the unlimi ted 

\ ; ,liabi1i ty , 

- the exclusion of the waiver of 1i:ability and "acting in an 
c , 

emergency as possible defences, inclusion of the assumption of·' 

risk on the pl'aintiff' s sidè and of the violation of· the terms 

of the Convention, 
- r 

, 1 

- ~he liability, Qf,state for any private agency performing ATC· 
, 

activity on the basis of Art. 28 of Chicago Convention, 

1 

~ ! 

1 
" 
1 

i , i, 
" 

\ i i 
~ i , 

1 

~ 
, '1 

, 
" 1 

1 

1 , 
! 
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\ 

- the single forum ~ystem, and 

two year limitation on claims. ,.' 

The sarne autlor developed, in the paper, the idea and proposition 
~~ • 0 

that the Convent1on on the International Responsibility of Staees 
;,; 

for Injuries to Aliens as\it pas been drafted by Professors 
\ , . 
(, ,\ ' , -~ , --

1 LOU1S B. Sohn and R. R. Ba\~.~.r .from the Harvat:d La~ sch~OI should 

be concluded fiS thls cove,rl the subject of air traffic control 
\ ,\ -

liabili~' ies. He ,thPU9h t that there eXis~ed' elements'- of great 

'yalue t regulation of ATC liability because: 
- \ 

"It lifts the problem of ATC negligence. out of 
t \ the' restricted specialization of air law.-and 

places it in the right international-law per-
, 1 

spect1ve. --

It shows fai~~/in the local court sys~ems, by 
çompelling the alien tQ exhaust local re~edies 
before "the Conv~ntion on State Responsibility 
cornes intd effect. Instead'of representing 
interference'into another statels activities, 
itjstrengthens national courts by giving them 
thé dignïty they should merit, by placing the 
alien on equal footing with,citizens. 

It shows_concern for'an international m1n1mum 
st~ndard of justice. According to Art. 2,-if 
the national regulation falls below a reasonable 
standard, the alien is entitled to preferential 
treatment. If, however, the national standard' 

~meets, or is better, than the.minimum one ,pro­
,vided in the Convention', that is; the one which 
-~·the' âlien will accepta ~ . 

It provides a proof of fJkult sy, tem with un~ 
limited liability,which suits ur subject very 
weIl. Il \ ' 

. 227 1 -' 
C. S. Dahl in his thesl.s very strongly advocates' the" unification 

(,! • J 

of the liabili ty of air traffic control agencies \by saying that: 

liA Convention should, as' the aùthor has described 
ab ove , have·a'widè scope and liability should be 
based on proof of fault, except for so-called 
technical failures where liability should either 

\. 

" 
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/ 

b~ presumed or strict. Liability would, eventually 
be limited: it is,.in this respect, of importance 
that the limits as far as possible, are uniform 
with the limitations in· thé other private air law 
C9nventions. Il' l ' 

is impossible to conceive the future attitudes of the 
• l' ,1 

states in the light of the substantive ch~nges which have been 
1 

1 

'made in the matter of limi ted ,liabili ~y, the author of this 

paper suggests 'that the materials which have already.been pro­

duceâ by the Sub-Cornrnittee of Legal Cornrnittee of ICAO be used as , 

the basis for further work and that a draft Convention be 

prepared .. It is the author's opfnion that we are faced with 

the fact that the pr.obl~m is no'longer in the future. The 
- \ 

Bagr~b crash sparked off the fo11owing'court proceedings: 

1) Seventeen different insurance and health companies from W.G. 

sued the Yugoslav State, Inex.Adria Airways and its insurer Dunav 

Beograd f~r reimbursement of amounts which h~ve:been paid be-
\ '" 

cause of above catastrophe 

2) Bath air carriers involved in the crash and their insurers or 
, . 

reinsurers 'sued ,the Yugoslav State for reimbursement of amounts 

or for recovery of damages which has, not been covered by in~ 
1 1 

surance. ,/ 

3) The government of Socialist Republic of Hrvatska (Croatia) +s 

suing Ine~ Adria Airways: and i ts ~~surer Dunav Beograd t'or 'th~ ( 
• - 1\ il 

damage-suffered on the ground and for the indemnifi~ation of aIl 
, \ l '\. é 

::e::
s i::~;:ei:o:a:a:;d ;::::n:::o:::·:~ la tions would be- i:j 

.. . • r , 

\ volved if>carri~s>~d ATC agency belonged to different states.> 

, ! 

1 

l, 

1 

') 
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~ 
, Il th'"""l.''.:. Fl.na y, .~ subject became again the matter of interest of 

- 228 
ICAO and meIilber Sta.tes which at 23rd As'semb1y decided to 

approach 

/ 

, 
1 

/ 

\ 

; 

/ 

/' 

\ 

/ 

question again in the near future. 

i " 

--/ 
- 1 

,," 

t 
1 

• 

\ -

"" 

'1.... 

• 

li' 

" 

. ~. 
~ \ 

) 

\-

"'" 



( ) 

(\ 
\~.' 

() 

CH!\pTER 7 ' 

CONCLUSION 
\ , 

~~e_~o~~o~~ng CO~Cl~SiOrS emerge from the-discussion carried" 

out '~n:th~s,thes~s: ' 

~ '1. The developme~t of the technology has made so much progress 
<!1' 

fn recent years that an additional distribution of work between 

pilot and controller had to made. The introduction of new 
, . 

equipment, particularly computers, gave controllers: additional 

instrumentali ties to perform their duties in a more': efficient 

as weIl as a safer way. It p~ems to 'the author that the pr~sent 
\', \ 1 

Annexes 2 and Il "are ready for serious reconsideration and are 

due for substantive changes i's the de facto si tua tion, in which 

air crew frnd air traffic control work as a team witJ a different 

distribution of right and' duties from the past is te be legaily' 

~ecogni zep.. 

2. The legisl'ati ve sy~tem in Germany which authorizes the 

Minister of Tr~nsport ta directly adopt the Standards and Re­

commended Practices to the Chicago c~nverition in national legis-
. 

lat ion is doubtles$ a 'very effièient way ta transfer as fa&'as 
1 .. 

possible international regulation into national legisiation. . '" 

However, w~ënev~r specific reasons require it, the national 
"-Parliament can adopt the solution which is deemed to he different 

from thàt found !n tlle I~AO Standard'- and Récomme~ded ~tices. 
It i~ recommended that lCAO should first collect' information of 

all member States about their practice and then ask States ,ta 
"'" ,'-

adopt the same or 'si~lar procedure because it might rèsult in 

a higher degree of uniformity. 
o 
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3. A short look at both sys.tems of c;i"vi1 and state 1iability 

shows certain differences be~ween ~ompared' legislqtions. AI-' 
'. . 

l 

though, c10ser ,.analysis disc10ses that those differences are 
\. .- '/ 

on1y ficti~us. rh.'e besJ:. example is the liability of state'. , It 

shows 'that a~~7~ding to the German ilaw ~e state 'fOllows the 

fauit 1iability of i ts emplo~ee thou~h ~e Yugoslav state is 

objecti vely liab1e. Howev~r, 'the~ exist:' the defence which is 

not avai1ab1e under the' ~Î'ma!l legislation 50 that it can be 
'-';, .. ~ 

concluded both s,ystems l~ad towàrds very simi1ar',resu1 ts. From 

this and from materials collected in the sarne subject by ICAO 

in' 19605 it ~an be presumed tha!- there no long~r exist unsur­

. mountable 'substanti ve differences arnong sta:tes as far as the 

-liabi1i ty of air traffic services agencies are concerned. 

4. From the obÙgation imposed upon st~tes ,'in Article 28 of 
- , 1 

'the Chicago Convention stems the necessi-t.y that ,states .are 
, \ 

<) 

directly or indirect1y responsible ,and ob1iged to compensate aIl 

damage' which has, been, caused by the conduct ,of the activity 
1 -

called air traffic services. , ,,,.. , 

5 • The eventua1 principle of reciproci ty b~tween states in the 

case that a forelgn carrier' pursue a claim should al'So be 

lnternat-i~nallY res~lved 'because the unilateral dec1aration of 
~ 

C?b1i:gatory reciprocity can,block every poss.i;bility to obtain 

compensation from the state with which reciprocity does not / 
, . 

. - i 

existe 
- o' 

6. There is no longer a' question whether 'the international 

, 
Two cases mentioned in this paper besi.-des, 
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, ' 

those pending in different countries where international . \ 

el.ernents are invo1ved show othpt international regulation of 
, "', -\ \.A.' r ~ \ 

the liabili~y of ,air traffic services agencies is necessary . 
. , 

'- It ,can be hoped th.erefore, ~hat a future convention will get 
, _.,. 1 

a proper number of ratifications. An encouraging fact is the 

decision adopted by 23rd Assernbly of I~O which gave this 
. " 

subject priori ty, so that certain progress can be expected in 

t,he near' future. 
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FOOTNOTES 

/ 
_. - .... 1 _ 

• 

l~ The Aireraft Accident Investigation Commission was set up by 
. ' 

1 

the Federà'l civil Aviation Administration inunediately after 
~ 1 

the accident and ,b~gan i ts work on the' sàme day. According 
.' ~ 1-

to Annex o ' the ,chicago, C9nvention, .Eng.~ish and West German 

authorit ~efe informed abou~the acc~dent and were invited 

to s';nd" observers in order to p,articipa~e in the work of thé 

Commission. Members of the Commission and foreign observers 
t '< • 

collecte4 . .;âl.l: :àvailable info~ation, documents, wreckagls of 
) ~ , - J, ~~ 

/ . ,.. \. . ./' 

destroyed airqr_4tt, heard wi tnesses anq made aIl technical and, 
- ... -f;' .J 1 

~ .. - '-.. / 

na'Qi~ational/~'ëaic'ulation which are necessary-- for as' authentic as, 
,.,,, •• , ! ~ i, 

pos~ible determination of the probable cause or, causes. The 

~eport on the accident was finished on Dec~mber. 25, 1976 and 

later translated in English and sent to con.cernéd states., A' 

special repo.rt was also sent to ICAO. " 
li'/. (' 

- '2. The report-and particularly~the staternent about prebable Q?uses 

participan.ts in ,the inq'ùix1 

/~1 

/' . . . / ' . 
, wer~récognized ~s pro~er by ~ll 

rr " \: ~: 

states. . t'ncl uding obse7veFs i,·ûi concerned 
;,./ 

3.. The accusation was ~ubrni,tted against: Gradirnir Tasic, 
- ,J \. 

Controller'-;- - t Upper Air' Space Section t Mladen Hochberger, l' 

Controller - Upper Air space_Se~t~i~ Nena~ Tepes, Assi~t~nt 
~ Fligh't;: controllerl- Upp~.r Air Space Section; '~ojan Erjavec',-

-1 

.~.controlle~ - Mi~~l~ A~r s;ace Section; Gradimir Pelin 
~ , . '\ 

\ .. 

Assistant FlightC~dntroller Middle Air Space Section; Ante 
\ 

/ ' .... .L Delic,' ~ead of ,Flight Conl?Lol Service; Mil~n, Munjas, Head of 
l "'" ..., • 

Area Flight Control; Julije D~jèic, Head of Shift of Area 

" r 



I--;-~-~----'-----~-~-~--------- _~ -~ __ ~_~_ - __ 

" 

., 
," 

" 

( 

---_ .. _-----_ .. _------- '. -- . - ... _- - - -- - -' _. ----

- ' 130 

. F1ight Cpntrol 
• 4,. The petition, was published)n the whole te,xt in The Controller -

5. 

Journal of the International Federation of Air Traffic Con­

.trollers Associatft.ons, Vol. 16; No. 4; November 1977; 'page 15. 

The petition was de1ivered to the Minister of Justice of rSFRY . , 

of Yugoslavia~ Mr. Iva~Franko, for PresideBt Tito, on 
, 

September,B, 1977. 

Nov. 1977. 

\ See also The Controller Vol. 16, No. 4, 

, 

Glen~. Gilbert - Air Tr~ffic Control, The Unerowded Sky, 

Smithsonian f~stitQte Press, 1973. 

.. 

, and Glen A. Gilbért & Associates - The United Statesl ~ir Traffie 

( " 

Services Corporation, A New Concept of. 

Government Organizati9n for Aviation, 
~ 

washîngton, D.C., May 1, 1975. 

6. l bide~,' - p. 8 et seci. and p ~ 2 through 6. 

, 7." I~idem, p. 8. 'The particular ru1e,was'following: 

8. 

.. 

"Eve~ aireraft in cloud, fog, m~st or other 

condition of bad visibility shall proceed with , 

ca.ution, having eareful regard to the_existing 

cireumstanees. fi 

Historical development of AT,C in the U.S. is described in 
-~~ , " ' 

diftêlent rnaterials but Glen Â. 
\ N:::"~"~·· 

Gilbertgives details des­
"- '-

criptionDin his both books, see noœ 4 .• .~;.. 

. , 
/ 

9. High Field Airline Safety, Fir'l:!t Assessment of 1979 ~ EJ.ight 

International, 26 January,1980. ··In his article 

, 
~ , 

~. :. -' 

1 • 

,j 

author gi ves th~ fOllowing statements,: "There -.~ 
... ; 

were 20 ,- fatal acc.idents. during public transport 

~, . 
, " j\'\ 

" 

L .) 1 
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.[ 

f1ights carrying, passengers in 1979. A1together 

1.267 passengers were ki11ed. Another 12 accidents 

involved public - transport aircraft during 

training, freight or posi tioning flights and- these--·,' -

brought the total of flight-deck and cabin-crew 

fatalities to 149. The figu~es can be summarized' 

as shdwing qa~ smal1er nurnber of accidents than in 

,1978 (27) b~t 'an increas~d tota1'of fatalities. 

The 'increase from the 962 deaths in 1978 is almost 

32 per cent and is, tnerefore, out of 1ine 'with 
l!. 

.the traffic growth which lCAO has' provisionally 

estimated at 10 per cent. In the Iast paiagraph 

of the same article it is stated: "Determination 
~ 

of the safety trend is c10uded by changing para-~ 

meters. A s~rict interpretation of the fatal 

accidents occuring during schedu1ed public-trans-
~ , 

port flight-s-woùlâ Tndi'cate- that. the rate has hl=ld 

steady during 1979.. Adding in the -23~ passengers . \..", , 

ki11ed in Antarct1ca suggests that, there has'been 

a slight deterioration. ~We have remarked.before 
1 

that the widespread use o~ wide~body-airliners-
. / 

-- rends a ,random element ta safety st'atistics.-
1 

/ . 
Wh~re tpe load on one aircr,aft cân be as high as 

one-4ird of one year"s casuali.ties the sarnpIe' is 

grati,fyingly smail. When the ·sarn.~le is w~i~ted­
against the wo~ld-wide achievement of the~ir-

"'-/ 
.lines ï 1979 returns are almost certain' to show 

'. ' 
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\" 
a total passenger-uplift exceeding 800 million ~ 

airline sa et y is seen in its true perspective. 
1 

10. Paul B. Larsen -.The Re ulation of Air Traffic Control 

Convention - Institute 

of Air and Spa ce Law McGill_Pniversity, Montreal, 

1965 (unpublished ma~terls thesis). 

" Il. Glen A. Gilbert'in his book taises many questions: 

/ 

\ ' 

"In looking to the future design Gf the ATC System, pèrhaps 

the single most decisive conceptual question to be answered 

is the extent to which :traffic management in the system 'should' 

be distributed as between the pilot and the controller. Should 
\ . 

the pilot be able to play an active part in the traffic manage~. 

ment proces's or just a passiv,e role? Should the pilot be 

given more capability to ~ndependently monitor the ground 

system? Should a new generation of cockpit instrumentation, 
. ( , 

such'as proximity warning indicators, col~ision avoidancé 

systems and traffic situation displays, b~ developed to gi~e 
, -\ ----------

the pilot more r:edundancy for the purpos.e of traffi~ Séparation­

assurance and navigation? On the other hand, should the 
• 1 

r/ 

present concept of centra1ized ground control be continued 

without· change'; to, provide aiJt;~ ... raf~ sepa'ratf.on assurance? Is 
..... a , 

there a need for a redundant navigation system to baèk up or, 

perhaps ultimately, replace VORTAC and/or radar surveillance? 
, .~ 

Where do we stand on constant re-evâluation of existing ATC 

System engineering programs? What might be the rple of s~ch 
- " '- .'. \ ' , ,; 

concepts as airbqrne area navigation 'equipment to prov;tde/ ,-
" ,.(1 ,1 (.. 

, ~I .:: II 

automatic position reporting-'via'hd~tà-link, to the grou~d 
I~ 'l ~) 

1 • 
1 

. l 

l' 
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sy.stem as weIl as data-link moni torin<J between aircraft- fo~ / 
~ , 1 

collision avoidance purposes? .What are the ATC System ~esi n 

requirements to permit most efficient handling:of the wide 

aircraft'speed ranges (0 to Mach 3+) ~ith whi~h tJe system 

will need to cope?: How c~n the n~tïon's total'ai~~rt pla 

'capacity be used more efficiently so as,to avoid the const 
, . 

need to think in terms of more and more airpor~s, which in .. -, 

turn are becoming mor~ and mo7e difficult and costly to 

acguire? What about dynarnic programs to introduce VTOL and 

?TOL type aircraft in mass transit applications? What abou 

dynamic programs to provide landing/take-off facilities'to 

accomodate vehicles o!this type? What,are the ~ife .cycle 

costs and cost benefit considerations that shèu~d be app1ica le' 

to'all candida~e ATC system options with re~ect to both 

governmeint and the airspace users of all categories? . ~ince 
\ . 

the users .pay a substantial' portion' of ATC System costs, how 
• 1 

ef fecti ve is 'their role in the decision making process?" 
---

12. John Noble Wilford - Air Control. Technology Refined to 
1 

. \ , -
. Hazard~ ,-: The. New York\ Tl.me~., January 22, 1980, p.: Cl. 

other~things in the last paragraph i t is said: "Al though 
" ' 1 

extensive automation is considered,inevitable, F.A.A. off'cials 

and representatives hf pilots ?nd controllers may take y~ 
, 1 

deciding how to plan the transition period. It could not be-
l 

gin until an entirely new generation oi comput~rs and a~xiliary 

electronics is introduce,d to air traffic control. 

pressure to hasten that: day the F,.A.A. doubts that such 

advanced system could be' ready before 1990." 

(' 
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1 \, ,. 

. , 
13. Ibidem. 

_ 14. Ibidem. 

15. Annex D was entitled "Rules n as to Light and SignaIs - Rules 
, , 

~: . 

. ~ 16 • Article 12 of the Chicago Convention reads as follows: 
, 

"Rules of the air.- Each contracting State undertakes to adopt 
, . -,-- ,,~-

measures to in~ure that every'aireraft flyi~g over, or maneuvring 

within.:L'ts territory and ~at every aireraft carrying its 

nationalfty mark, wh'erever such aircraft may be, shall comply . 

with the rules and regulations relating to thè flight· and 
" , 

maneuver of aircraft there, in force. Each conbracting State 
/ 

undert!lkes to keep i ts own', regulations -in these resp~cts 

uniform, to the gieatest possibleoextent, with those established 
f!. • ... It,from t~me to time under this Convention. Over t,he high seas, 

1 
the rules ip'fo~ce shal~ be\those establ~~hed urider this 

Convention. Each eontracting State'undertakes to insure the 

prosecution of aIl persons vi?lating the regulati~ns 
...-

applicable. Il 

17. See supra 16. 
" 

18. See supra 16. l 

! r9. 'In 1979 more than 58 per cent of passengers kilornetres flown 
• , 

w~Fe perfo~ed in international transport. Source: IATA 

Worl.d Air Transport Statistics No. 24,. 1979. 

20. ~rticle 2à of,the Çhicag~ Convention imposes aIl basic 

obligations upon the states. Its text is ~ollowing: 

.X 
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21. 

22. 

23. 

24 ! 
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Air navigation facilities and standard systems.- Each. con­

tracting State undertakes, 50 far as it may find-practicàble, 

to: / J' 
'a) Pr~vide, in i ts ~Ir i tpry ., . airports,., ra,dio services, 

meteorological se vices and other'air.navigation facilities 
'-

to facilitate international air navigation, in~accordance . . .. , , 
o ~ 

with the standards and practices recornmended or established 

from time to' t_irne; pursuant to this Conventi_~~!______ _ ____________ _ 

b) Adopt and,put into operatio~ppropri~te standard system 

of conùnuni~a tions procedure 1 codés/, markings ~ s ignâis 1 : 

,lighting and other operational pract1ces and rules which 
'. 

may be recornrnended or established from time to time, pur-
I 

suant to this Convention~ 
/ , 

c) Collaborate in international measures to secure the . 

publication of aeronautical maps and charts in accordance 

with standards which may be recornmended or established 

from time to time, pursuant to this Con,vention~. 
-

For more details see The Chi1cago Convention Part III, Chapter XV 

For more de,tails see The_. Chi: c\9O Convention Art. 37 and 38. 
-, i 

See ICAO Annexes 2 and Il ~"' 'Fore'oJord Historical Ba~kground 

1. 
, 

- par. ;, 1 
" 

International cfvil Aviation Organization International 

Standard, Rules of-the Air, Annex 2 to the Convention of 
\r{ 

International Civi1 Aviation, Sixth edition, Septernber 1970 

s~nce ~he irsuance of s1xth edition the annex has been unde 

going severF1 arnendrnents, the las~ one was published in 197 
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-International Civil Aviation Organization International 
,-

Standard and Recornrnended Practices, AIR TRAFFIC SERVICES, Air 
\ \' x 

Traffic Control Service, Flight Informati~n Service, Alerting 

~ Service Annex Il to/the Convent~on on International Civil 

\ - - Aviation, Seventh edition - April 197~. . /" 

25. ;: I~te':'.national Civil A'viation Organization, DOC'Z~-RAC/501/11 

\ 

- Procedures for Air Navigation Services, Rules of ~he Air 
// 

i and Air Traffic Services, - Eleventh edition, 197à. The title 

~f this 'document shows the complexity of air traffic. 

~ T~e legal naturé ~f this .docum~nt is as if follows: "Procedures 

f~àAir Navigatio~ Services (PANS) are approved by th~ Co~pcil 
for ~orld-wide application. They contain, for the most part, 

opera\:ing procedures regarded as not yet having attained a 

sUffi~ent degree of rnaturity for aqoption as International 

StandaJds and Rêcornrnended Practices, as weIl as'rnaterial of 
1 . . - ' . 

\a more jpermanent character Whià\s considered too detailed 

\for incorporatioh in n Annex, or is susceptible to frequent \ . 

\ 'âmendments, for which ;tH 
\ .-~ , 

- . \ ./' be tqo curnbersome • 
.... - fi ,('1/> 1 

26. For ~ore details see Annex 2, 
i ~ 

the Convention would 

2.11 to 21.4. 

27. nnex Il ls divided in 

1) Definitions, 

'" 2) neral, \ 
3) service, 

service, 

5) 

6) traffic services, requirements for cornmunicatio~!,\ 

.. 

." 
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7) Air traffic services requirem~nts for information. 
" 

To the basic text are adc;ied two appendixes and six attachme'nts. 

28. The Chicago Convention, Art. 12. 

2.9 • 

30. 

1 

Obvious1y, the ICAO Couricil had in mind the pesirability of 

uniforrn legislation when adopted following paragraph in 

Annex Il: "Use of the~ text of the Annex in national re-

gulations. The Counci'l-,- ,on 13 April 1948, adopted a res~ 

utio~"'invi ting the attention of Contracting States to 'the , , 

desirabi1ity of using in their ow~ national regulations, as 
. -

~ar as practicable, the precise language of those ICAO Stan-

dards that are of regulatory character and also of indicating 

departures from the Standards, incl,uding any additional 
~ 

national regulations that were important for th~ safety or . 
regularity o~ air ,~vigation. Wherever pQssible, the pro-

visions of this Annex have been writ~en in such~.way as would 
\ 

facilitate incorporation, without major textual' changes, into 

national legis1ati,on." 

A1rnost every Annex to the Convention inclu~es 

provision. 
\ 

the above 

;J 
, 

After World War II. In 1949 Yugosl~via adopted fox first 
~ j .lw~.J,· 

tirne, , the Decree on Air Navigation that superseded the pre­

vious Air Navigatio~ law which was adopted in 1928. The 

Decree was valid until March 24, 1965 when it was· superseded 
- , 

by the Law on Âir Navigation. Fast'progress'in Yugos1av civil 

aviation caused the preparation of a ~~w Law which'wa~ pro­

mulgated in 1973. The pr~sent Law, which .was adopted in 1978 

\ 
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"",-

. 
is the consequence of constitutlonal' changes in Yugos1avia 

, < • 

. 1 
and also represents an effort to organize Yugoslav activity 

.. 
in this,field, in an efficient and adequate manner as much • 
as possible. 

31. The cQntent of the Law on Air Navigation is followi,ng: 

Part one . 
Fundamental provision - articles from l tO'14incl. 

Part two 

Air Navigation 

Chapter l 

General provisions - article~ from 15 to 32 incl. ,-. 

Chapter 2 . 

Air Traffic and other activities in air navigation 

Division 1 

Special conditions for the ,perfo~ance of public transPo~.in 
~~ 

air navi~ation - articles 33"to 43 incl. 

DivisioÎi 2 
, 

Special,'condition for the performance of other activities in 
l' 

ai+ navigation articles 44 to 47 inel. 
1/.' 
" 

Chapter 3 

Airports - articles ,,48 to. 61 incl. 

Chapter' 4 

~tate n~tionality, identification and regisrr~tion of aircràft 
. 

Division l 
~ ~ 

Stat~ nationality and identificqtion of aircraft - articles 

62 to~ 66 incl • 

• c ' 

, 
f '-

.1 

., . 

,1 
1 

1 

1 

~ i 
J 
1 

, , 
1 

i 
1 
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, , 

,Division 2 
, 

Registration of aircré!-ft - articles 67 to 82 incl. " 

1 Part 3'· \ 
\ Safety of air nav~gation. 

~ç~rl \ 

Conditions for safe use' of airèraft ~n~ 'Jirp'ort~ and con-
, . \ \ ' 

ditions that h~ve to be,fu1fil1ed by' f1y\.ng personnel 
\ 1 - - \ 

Division 1 \ 

Conditi6ns ~or sa~e use ~ aircraft -" 

Ge\n~ra1 provisions ... ' 'artic\e~ 83 to 89 incl 

Building o~ aircraft,- -arti~es 90 to incl. 
, ,/ 

Maintenance of aircr~ft - articles 99 incl. 

Airworthiness - articles (05 to 166 . cl. 

Documents and books of ,:t:craf~' - .article~·117 to 125 inc1. 

" / Division 2' 

Conditions for s~ use 
'Il, 

of,~irports and of lan~ing areas . ) 

General provisions - art. 126 to 127 incl. '.. " 

Building of airports - art. 128 to 137 inc1. 

Maintenance of airports and landing areas and airports ser-

viees - art. 138 to 145 inel. / 

Division 3 

F1ying and other professionai persona1 .. a 

General condition ~hat must be fulfi11ed by flying and other 
l) 

profe'ssiona1 perso nnèl- articles 146 to 161 inc1. 

Aireraft (9) crew'- art. 162 to 172 inc1. 

Aircraft commander 
\' 

art. 173 to Îàs inc1. 
( 

( 
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Air traffic control p~rsonnel- art. 186 to 198 ineï~ 

Other professiona1- personnel - art /199 ta 201 ine1. 

Chapter 2 

Division 1 
, 

General provisions - art. 202 ta 213 inc1. 

Division 2 
, .s \ \l , / 

Performances of service for air traffic control ,and 'guidance 
1 \ 

of aireraft - art. 214 ta 231'ine1. 

Division 3 
~ 

Teehnieal equipments ,and deviees for ai~ traffie eon-

-tro1 and guidance of .aireraft - art.' 232 ta 242 inc1. 
~ ~ E l \ 

Endangering . o.f safety, -of aireraft .during the f~ight, 

search and rescue ef 'aireraft and aviation accident. 

.'Division 1 - 1 
"Endangerihg of safety of aireraft during the flight·-

art. 243 to 253 ine1. 

Division 2 ,/ 
.' 

Searcn an'd rescue of aireraft - art. 254 ta 261 

Di vi'\Sion 3 
- 1 

.. • 0.. " ' AV1at1on aec1dents - ,art. 262 to 279 inc1. 

Chap~er 4' 

Inspection of safety'of air navigation 

Division 1 

~neral provisions ~ art. 280 to-2B3 inc1. 

Division 2 

~ghts, duties and respensibi1ity of t~e inspector 
\ 

, 

Righ ts 'and duties of the inspecter - art. 284 -ta 295 inc!.· 
"\', ~ " ' \~ 

. ' 

-,-

J 
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Professio~al education and ~~sponsibi1ity of the inspector -
o 

art. 296 to. 297 ine!.' 

Division 3 

Dutics of ,in~pection - art. 298' to 301. 

Part 4 

Punitive provïsion 

Chapter 1 
. , 

- art.' ~~B:;to 301 
--

~ Violations in aviation - a;-t. 302 .to 325 ine1. 
- \ 

,
Chapter 2 - - -' - -....--~-- - -

.J , 

" ,,"" ... (~ 

0~gans for cônduct ofproeess ~o~ violatioi art. 326 to 32 

inel. 
. 

Part 5 r -./' 

, \ 

l' 

~ - ~.-, 
, -.... 

'j' C",-. , 

'i 

" ...,:, 
':;"-
/.;, , . 

.... , 
Authoriza~ions, transitional and final provisions 

J~l>, 
1 Chapter l '. . 

. 
'. Authorizations - art. 328 tO 340 incl. 

<::ransitiopal and toneluding provisions - art. 341 to 345 inc1. 

32".' The present Constitution of the Socialist Federati ve ~Republic 
) \ ", ' 

of'Yugoslavia (SFRY) was adopted in the Federal Assemb1y on 
, ! . f.' . '" 
. tebruary 22, 1974. :In article 281 the rights and duties of 

. (tbe federation ~re spècified. l.rnong' them in the number Il 'of 

the first \parag~aphJ prov~des for: "regu1ates and assures 
1 

1 safety of the air navigation.~1 ' . .., 0 

33 0/ .~rt~èle '2\17, Paragt h 1 of the Law on Air Navigation. f \. ~.\ 1 

34./ Art. 203 of th~ 'Law on 'r,Navigation. 
1 

35,L 
1 

360 
,1 

1 

,37. 

1 

Art. 20B of tne Law 'on Air Navigation. 

Articles ·214 to 2l,6 inc1uded of the Law on, ~4-r Navig,ation. 

Article 202; para. 2 of the Law on Air Nav!gation. 

l"~ 
_, ·1 
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~i .. ----.~ 220 of the Law on Air Navigation includes fo11owing­

provision: ".The competent unit :fo air traffie control must, -.~ 

,inform pilot of an airera ft about' 'important mete'orological l \ 

appearanees, changes in the eon4i tions 'of teehnical meàns " 

(n.viga tional aids) .pd ab~ut ~e. "çondi ~on of maneuvring 

areas on the; alrports as about o~~e.: ~ata which are i~portant 
for sa'fe conduet of a flight." J:le obligation to"'provi~e . .. . . 
informa tion service is provideq. ..... ~or in various articles and 

wïll be diseussed later. 

" The alerting . service is ~subjec'J: matter oi, special chapter in 
',"~J'-~ " " l 

tl?:e law and i t would sUff,ice to ,say, that search .of airera ft is.' 

a ~uty of the l\ni t which 

air~aft; ~tiele 357 of 

'39'.'- '~his ~~nciPle 'h~S to be 

had the last contact with.the missed 
, 

the Law"~n Air N~vigation. 

looked at through the," provisions of 

\ Annexes 2 \and Il whieh impose final authori ty and re!?ponsibili ty 

40. 

" 

, , 

. l:lpon the' pi'.io~-in-cornrnanci. ' . . 

7innex 11, 'ch~p'ter 2, pint. 2.2 inc'lude:s following formulatio 
:-,i-'~. \ : 

"!The objective of. th~ 'air tr~ffic services sh~ll be to: 

1) prevent c01liS~~~~ be~ween aire~aft;' . • /' ....... 

2) preven~ '. eOlli~iOn~ bet~e& aireraft on ;'Iie manoeuvrl.\lg area 

and obstructions '~n~at area; 

3) d , d'; \ 1 d l' fI expe ~ te an ma~nta~n an or er y ow 

4 ) . d d' - d' 'f' 'i t . ' ful prov~ e a Vl.ee an l.n o,l;~l.on use , .' . \1 ' 

ot) ai,r '. :ràffiC: 

foi the safe and '. 
effici~nt conduct of fl~~h s; , 

5) notify appropriate orgi' i\a~ons regarding airçraft in'need 
. ' \ \ . . , 

of search and rescue ~~ a~~\ a~:ist S~Ch organ\izati~ns as 

required. \ 
\ 

i 
• 

. '. , 

, , 

'. 

1 
·i t-

, 1 
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41. See' above p. '?2'. 

42. Annex Il - 2.13. Coord~n~n between mi1itary authorities 

, . and air traffic·serviees: 

, \ 2. ~'3.1. Air t~a-ffic s,e~vices authpri ties shall establish and _ 

maintain close eo-operà~ion with mil~tary authorities res-
, \ 

~, 

popsible for activiti~s that mây affect,flights of civil 
. .. . c' 

aircraft. ' 
, -

,,' 

2.13.2. Arr,~ngements sha1l be made to permit information - .... 
L _ , 

relè~ant to 'the safe and expeditious,conduct of flights of 

" ei vil aircraft 'ta be promptly exehanged betwe~n air traffic 

se'rvices units arid appropriate militaiy units. 

2.13.2.1. Air traffic'serviees units shall, either routinély 

. or on req-ues'f in aecordance wi th loçally agreed procedures, 
,;{ 

: provide~ approj?riate m'ilitary uni ts with pertinent, 'fj,ight plan 
" 

and other data eon'eerning .flights of civil aireraft. 

2.13".2.2'. Procedures silal1 be 'estab1ished to ;nsure th~t air 
~'-. -. 

" 

traffie' services units are advised if a mi1i tary unit observe-s-'-_. 

" " 

, 

-that an' aireraft which is, or is be1~eved to be, a civil air­

craft ~s approaehing, or has entered, an area in which inter-.-
, . 

" eeption might beeome neeessary. :rSueh advise sha11 ine1ude any 
.. ---- \ ... 

,necessary cQrrective aetion which rnigh1;._ avoid-'the neeessity 

for intercepti"on." -' -

43. ~':'The wording of Art. 217, para. 2 of the ,Law on ,Air Navigation 

, . 
,is ~?e f0110wing: "Aire~aft which fly :out of airways or are 

\ 

on airports, where air traffie control, unit is not organized, \ ,- , 
1 

'~'get from competent unit on1y prescribed informations re1a ting 

to' the f1ight." 

~\ 
)!~ 

, , 

. ' 

1 

/ J 

/ 
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44. A~ex 2 - Ru1es of, the Air, 2.3.1. - Responsibili ty pf pilot- ... 
\' 

in-command. '\. 

45. ~nex' 2 - -Rules of the- Air, /2.4. Authority C?f.pi1ot-in-
I,~ "-

command of'an aircraft. 

46. 
-::"J 

Annex Il - 3.3~1. p. 18. 

4,7 • 

/ 48. 

Annex Il .- 4.2.1. p. 22. 
-'1 1 I-

Il, 4.2.2. 
. 

Annex p. 22. 

f 49. 

/~ 
For a more detailed description of clearance see PANS Ru1es 

of the -Air a~d Air Traffic Services QOC 4444~RAC/501/11 Part ;~ 

II - General Provisions, P. Clearanc!es and Information; p. ,2-6. 

50. ' See no te 4 3 • 

51. 

"0 52. 
/) C, 53. 

54. 

Art. 218 of l'Law on Air Navigation. 

Ibidem Art. 221. • 
~- -/ 

3.7.4. Control of air traffic flow -' Anriex Il, See a~so 3.3.3. 

For better understanding below is, given first paragraph of. 

article 280 of Law on Air Navigation: , 

"The inspection of apPlicatio~ of. s ta~utory provisions and of 

rlgulations,:on safety of air navigation which are issuec1 on thè 

basis of this 1aw and relat~: to·the'aircraft and a~r traff±2~ 

ta the airport and air-stripi ta the aviatibn and other pro-, , .. 
fessional personnel; to the service for handling of aircraft, . . 
passengers and car.go~ - "tire service, - first aid service and 

servic: 'for supply with fuel" and 1ubric~nt' (furtger named 

airport" se~vices) i to the service for contra1
t 
and guida,nce of 

, ",,,,, ~ " /' 

aircr~ft and to the rnet~rologica~ service as the personnel in 

~ese se~vices; vperforms Federal Aviation Inspect~rate and .sets 
L 

in with JlIeasures that is authorized f0E. \Wit~ this law. n 

, , 

')\ 

" 

1 
! 
i 

1 
) 
l, 

1 

" • 
1. 

1 

'" 
i· 

,1 
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55. For more detailed description of clearances see Annex 2, . \ ' . 
3.6.1 Air traffic control clearances. 

56. Safety, search and rescue are ,subject qf chapter III. which 

includes articles 243 through 261 inclusively. 

57. 

58 • 

59,. 

60. 

Article 220 of Law on Air Navigation. 

See 'above p.' 33 an'd 34/ ana' note 48. 

Article 225 of Law on Ai~ Navigation. 

Ibidem Article 244 and 245. 

61. The Commission for Saf~ty is a permanent and independent body 

that works' on the basis and in accordance,with the 1aw. Mernb~rs 

of the Commission are experts. for different part of t~r field . 
of aviation.' Tqe-basic pUFPose of its existence is 'to analyze 

• ; every incident or jeopardy of safety and ta propose adequate 
• 1 

steps for.preventi~n of later occurances. Pive articles ,are 
/" 

~ dedicated to the cornposi tion 'of the ~uthori ty and procedures 

of the. commission. 

62. In the Law on Air Navigation, there is pr'ovis.1~n for the 

issuance of the following regulations relating ta the work 

of ATC service: 

- on searèh and rescue· of-aircraft 

on~flying of ,aircraft (rules of the air) " 

- on investigation of j~opardizing of aircraft during the 

flight 

- on system of air ,traffic control and guid,a:1ce 

of aircraft . 

- on .procedures and other conditions for s~fe taking off and 
.. 

.. 
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~landing of aircraft on' public airpbrts and on airport where 

an air traffic control unit is established 

- on manner for-issuance of clearanée for cqnduct: of' flight. 

63. Presumably' in 197'4 in Great Britain a study group composed of 

experts in'~iation,field was set up. Members of the group 

were pilots, navigators, and controllers who had very known 

64. 

. " goal. They were turned forward and ,tried to design and to 
\ 

propos~ lon~-term developing concepts of the future ATC system. 
",,:; 

The gro~p published.its re~ults in The Controller, Journal of 
'" the International Federation of Air Traffie Controllers 

Associations in Volumes 13 No. 4, November 1974, 14 No. 2, 

May 1975, and 15 NO.,3, Aug~st 1976. In its first article, 
~i ~-

the grou~described ideas about the role of pilot and control 1er 

in a new system: ",In 'the automa ted syst~m, a major task of 

the' controller and pilot is to act as monitors; the controller 
, "-

oz the separation navigation and achieved f~~w~ithin the: 
, , 

total syste~, the pi+ot of the n~vigation both horizontal'and 

ve~tical, flight progress (tfme) and other' related flight 
-'-1 

systems in his aircraft. Il 

See also Glen A. Gilbert, The Ùncrowdëd 3-~Y' p. ,38 and following 
~. , 

-~ See The Controller; Vol. 13, no~4,.1974. Mernbers of the group 
------------ ---were convinc~aboû~â need which urges transition to the 

strategie concept: "The ... case for a basically strategie Air 

Traffic Control system, as opposed to ,one which is pre~ 

dominantly tactical, depends upon an apparent need, at least 

wi thin Europe, to use the 1imj.~~_~.~ _resources of airsoace, -- ---/~/'" 

--------""'~-,-"_.- -~ -

, ' 

i 
1 ---;-1 
1 
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conununications, manpower and, to sorne extent,,' the ~ab;-p"orts in 

an economic manner •. The very notion that main1y tactical 

forms of control would suffice springs from a false assumption 
.---/' . 

that capacity within the system is to be had just for the , .. 
asking. " 

65. For aIl of the materia1 prepared by Internatibnal Labor 

Orgariization see in 1977 published document code ISBN ~2-2-

101786-9. See a1so Insti~ute du transport a~rie~ - Studies 

and Documents, Paris, 1968/7-E Liability of Public Bodies 
1 

Providing Assistance to Air Navigatio~ - M. Beaubois p. 1-38. 

66. Legal Conunittee Fifteen Session Volume 'II, ICAO DOC ,8582-LC/ 

153-2 at p. ".l4. 

67. Christopher Johnston - Legal Liability of'Individuals Ernployed 

68. 

l' 

by the United States Gove~nrnent as ~ir Traffic C~ntrollers 

(term paper), MèGill University, Institute of Air and Space 

Law, 1980 at p. 46: The author' reached his conclusion after 

he has assessed several court j udg~ents in rega.rd to' c'1ntrollers 

and states liabïli,ty r~specti vely. 

The Former Penal Code was adoP~ in 1951 and was valid unti1 

J'u1y l, ~977 wh en a new Pena1-.... .'Lâ.w was adopted and, came into 

force on that date. Besides the federa1 statute, each 

Republic and Autonomous Province adopted a sep~â~è' Penal Law 
\ -"" . ..., . 

with the sarne date of entrpnce in force as the federal statute. 

Thus, the continuity of legislation was provided'. Through 

close cooperation in the process of drafting, a high level 

of uni formi t y among republical.,and provincial laws was reached. 

It should be' menti.oned too, that on the basia of statutory, 

( 
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provisioncrimina1 acts can be provided for not on1y in penal 

laws but also in various statutes (regUlating other rnat't~r~. 
Therefore 1 one 'sho,uld look for some provisions in the Law on 

-Air Navigation as weIl. Howev~r, ~t the present ti~e, there 
1 

" 

do not exist any provisions about criminal offen~es. 

69. Se'e pa'ge' 20. 
-

70. Article IB1 of the Constitution of the SFRY. 
,., 

Besides this ":" 

provision, sorne other principles such as the right of defence, 

right of procepur~ and others are aiso regulated in the Con-

stitution. 

71. Dr. Ljubo Eavcon and Dr.~ Alenka Selih, Kazensko pravo, Splosni 
, 1 

deI (Criminal Law, General Part)· Casopisni 
, 

zavod Urad list 

SRS Slovenije Ljubljana' 1978 (hereafter cited as Bavcç>n & - . 
(~) 'SeIih Criminal Law) at p. 118 through 119. 

() 

--' 

72. Ibidem at p. 121 and following. \" 

73. Ibidem at p. 127. 

74. Ar~ic1e Il of the Penal Law of SFR of Yugoslavia. (hereafte~ 

cited as Penal Law) • 

75. Article 12,of The Penal Law contains the fallowing provision: 

U(l) A doer who, when was conunitting criminal act could not 

understand the meaning of his act or could not control his 

action because of permanent-or temporary' mental d~~~_. 
temporary mental disturbances or feeble-minded, i5 not 

conscious (unconsciousness). (2) A d~er of criminal offence, 
" 

whose capability to understand rneaning of his act or capa-

bility to control his action was essentially diminished be-
--,---- - -----

cause of sorne state from first paragraph i5 allowed to be 
-~ 1 

/ 
i 

r" 
, 

.. "'_-'_"'_~ __ " ___ .","_"' ____ "'H ....... ...-

,.) 
! 

l 
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punisned leni ntly (essentially diminished consciousness) • 

(3) A doer c iminally responsible for a crimina1 offence, who 

has caused irnself to be 'in the state which has disabled him 

and w~ich prevents him fr9m understanding his act or to con-
l'!jl " . • 

trol his actions if before that an intention had existed in 
------.' \ ' 

respect to the eriminal ac~ or i~ negligence h'ad existed in 

cases when law provides fo that sorne:' act is criminal even i;f"'> 
w" 

'i t is done neg1igently." 
-~----" 
article 13 of the Penal Law: 76. Criminal intent is r~u~ate 

, --

77. 

78. 

-, \ 

"Criminal act -i's ..... conunitted premeditation, if the ~ffender 
i 

, ~ 1 

has been aware ,of his act anp has ,wanted to do it; or if he 

has been aware that because of his commission or omission can 

arisff. a forbidden conse,quence 'or has consented to i ts arousal." ..... ,-. 
1 

Ibidem, Ar'ticle 14. 
\ 
\ 

\ • 1 

Bavcx:m seIlli, Penal Law at page 197: 1t-~arœ1y, \\le must 'not forget :tha"t:., gui~t, 

in ~his ~ase ~~eodseious neglige~,ce and the charge which the 
l '\ 

base for it, must'be proved but not supppsed, assumed or based 

on suspicious lega1 conclusions." 
..... 

79. Ibidem Article S,para. 2. 
\ 4 

\ 
80. Ibidem Article 15. 

140\ and following. 
, " 

81. See Bavc6n & Se+ih, Penal Law at p~ 

82. Ibidem at p. 144 and following. \ 
1 \ 

Detailed de~cription of the ~rror about a matter'of faet see 

84. 

the same authors at page 206 and fOllowin~.' , 

Ibidem, a~!p. 209 and fôïî:Wing. 'In this b?n~ection article 43 
__ , .;' .' 1 ______ [,,'-;----::-0---_---0--, 

has ta be ,'mentioned,. sinee, it is basieally \dealing with the--·---
1 ; , , 

"'-. 

reduction!~Q~f the sentence. That article does 
, ! \. 

not contain any 
\ 1 

\ 

l \ 

\---
\' 
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word,a~out possibility to completely forgive the punishment. 
, ~ l--} ,-

From this viewpoint-the provision of a~lcle 17 is exceptional. 

Howsver" the practical effect of that provision is to create 
( , 

parity between legal error and error about a matter of facto 

85. See note 4. 
86. E. McClousky, Legal Liabi~e Controller,- in The Con~ 

/ ~ 

troller, Journal of the International Federation of Air-

Traffic Controllers Associations (IFATCA), Volume 19, lst 

Quart~r ~9âo. ,~n hi~ article author discusses criminal laws 
. ");,~ \ 

and cri1l}inal responsibili ty in' variOll~ states: //in th.e _~' . '-
, ~ ... ~ ~".- -._--- ..---/ 

Socialist State the controller has a legal dut Y to be familiar 

with and to apply the relevant provisions of the aviation code 

which·may go as far as to include rules relating to the 
\. 

construct10n of aircraft, transport of passengers, baggage and . 
merchandise on national air'lines as weIl as other standards 

laid down by the competent Ministry aimed at ensuring safety 

in' flight. Wherea-s the aim of such rules may be ensuring 

safety'of flight, th~ extra bur~en placed upon the controller 
~ 

must from a stress point of vie~ have the opposite effect. 
, 

Air transport workers~are held rasponsible criminally when 
_ • l~ 

violation of these ~~les leads __ to an accident involving per-
. \ 

sons or property:or h~ other serious consequences. Even if 
; . 

-no'actual damage results, criminal liability ~s invoked.i~a 
~t r , 

controller wittingly violates the rules and so causes a risk 

of such damage. This in effect in tantamount to saying that 

there can be a crime simply becauseon~ is a controller. ' 
------~--~----

Controllers in the Socialist States are those most in need of 
'" 

; 
/ 
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\ ' 
a complete revision of the penal code and a \ there are 

" 

variation~ from State to State this can only ome'about by a 

properly,constitut~d international convention which would 
"l, 

forbid what amounts to stàtutory crime for the controllér." 
. ~ 

See o. Hood Phillips and A.H. Hudson, A First Book of English 

Law, Sweet & Maxwell at page 270 and f91lowing. 
1 

Bavcon and Selih, Penal Law at page ,19'4: "As i t has been 
1 

. alre~dy said, some act can be riegligently committed only if it 

is so provided for lin th~ law' and in such cases the prescribed' 
, l 

punishment is considerably lower than fQr intentionally 

commi tted acts. 
, /. 

There are very few, maybe about 40, cr~mes 

in Penal Law of the SFRY and in Penal Law of the ',SR Slovenia 

where this provision cou~d be found. But' on the other side, 

those fort y acts represent, ne~rly a h~lf of aIl j udged crimes 
\ , 

in Slovene judicial practice. In the' tirst row are un.l{lwful . \ . - \ 
\ \ 

acts éigain~t/ safety of street traffic 'which aÜ}'ne are 35% of 

yearly judged cases. Therefore for jUd~cial prkctice, neg-

" li k' d 'f l 'b'l" '. \ . '~gence as ~n 0 pena respons~ ~ ~ ty ~s as ~mport~nt as 
\ 
\ 

premedi tation. " \ 
i 

89. The charge originally contained accusations againf~ eight 

" persons~ During the trial seven persons were ac7uitted by 

the Court. 

90. JP-550 was the flight number, JP' is the code 
.,;: / 

and 550, is\the.flight number. 0 

, 
1 

fo~ 

i 

1 

Adria Airways 

~ 
.~ 

~ 
~ 
\, 

~ 

~ 
~ 

~ 
~ 

,9.1. The Supreme C~urt of the Socialist Republic Croatia when i t 1 
-----was-anaiysi~9-t:he_:_j_\ldgment-of-t--he-f-i.r-st-... -le.31el-cour.t...-devo.te.u.d-----1 

'\ , 
"-

the main part of i ts explanation to the question of unconscious 
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v 
n~gligence • It confirmed and further elaborated the con-

, " 

clusions reached by~ the lower court. The 5udgrnent of the 

High Court, April 7, 1978/~No. KZ 1490/1977-15. . .. . 

92. perial Law,' Chapter -21, Crimes against Safety of Air Traffic 

" 

Article 240: 

Hi-jacking of Aircraft 
, 

{l) A person, who with force or serious treath that will hi-
. -

jack the aircraft, takes possession of control of the aircraft 
.-' 

that is in flight, sha11 be p'l,lnished by jailing of at lea'st 

one year. 

/(2) In the case that the aet from first paragraph 'is very. 

; ma1icious, perpetrator shall be punished by' j:ailing at least 

five-or twenty years. 

Article 241 

Endangering of scrfety' of- Aircraft during the f.light 

(1) ~ person, who places or brings into an aircrajt 'eXPlosive 

br similar devices or'materials, destroys or damages other 
~, '-

navigational devices or produces on an aircraft other damage, 

gives wrong notic7 regarding the fligHt, does not navigate 

the aire~aft according ~egu1ations or does not navigate it 

correctly, oroits soroe'duty or supervision regarding safety of 
1 

. 
air traffic, or with sorne other rneans endangers safety of 

\\-r\light, sha1l be puni shed by irnprisonment from one to ten years • 

. (~ Îf ~~ a:t prescribed in/the first paragraph causes the 
, \, 

death of one or more persons or the destruction of aireraft, 
1 

the perpétrator shall be punished by jai1ing of' at least 
- ------- - ---..... 

five or twenty years. 

, ' 
\ 

z 
~ 
!; " t, 
f, 

. ____ · __ ~·~~~_~_h. ___ .. ~. •. ~ . .., .. "Uoô"_."' ___ ""-___ - .. ~_ .~. ___ ""' __ :...;; __ . ____ " __ r?,: 
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(3)-if someone is killed intentionally, when the crime pre­
\ 

seribed in the first paragraph is being eornrnitted, ~ per­

petiator shall be punished by jailing of at least ten years 

\~ lor to dea th. 

.~ 

, -
(4) If the crime! from the first paragraph is commi tted neg- , 

ligently, a perpetrator shall be puni shed by jailfng up to 

three years. 

(5),If ,the crime from fourth paragraph causes death of one or 

more pers ons or (Jestruction ;'of aireraft, a perpetrator shall 

be punished by jailing from one to eight years. 

Article' 242 

\\Destruetio'n and Removal of Signs Designed to Safe~y of Air 

'~raffie ' 
\) 

A person, who destructs or removes a sign that"is designed to 

safety of .-air traffic, shall be puni shed by jailill9" up to 
\ 

three- years. / \ 

Article 243 . 
\ 

~ \ 

Misuse of Teleeommu~ic~tional s~gns 
A person, who wi~m~licioUs,purpose of unriecessarily emits -

,/ ~ , 

international s~gnal for help or signal that he is in da~ger" 
1 

or who with,'the telecommunicational signal mislea~s 'that the 

danger is present, or who misuses'international telecommuni­
{ 

cational.signal, shall be punished by jailing from three months 
,. 

to three years. 

/The last article shoûld be placed in anQther chapter sinee it 

_ has broader sense ~nd i ts provisior{ relates not only to air 

traffie. 

. i " 
1 
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93. 

l5~ 

. 
Yugoslavia ,ratified a11 three conventions which regu1ate 

'various acts against safety of air traffic: 
" ' 

a) the Convention on Offences and Certain Other Acts Committed 

on Board Airéraft, Tokyo 1963, on February 12', 19717 
. 

b) the Convention for the ~uppression of Un1awfu1 Seizure of 

\ Aircraft, Hague 1970 on October, 2, 1972; 

c) the Convention for 'the Suppression of unlawiul Acts against 

the safety of Civil Aviation, Montreal 1971 on October 2, 

1972. 

94. For a description of the duties of a controller, see above , 

ch~pter 2. 

95. Article 182 of Penal Law contains follo~ing provision: 

11) A civi1~ervant, who violates a statute, other regulation 

or genera1 acts, IOmitS obligatory supervi~on or otherwise 

obviously unconscientiously works d~ring service, although 

knows or should and,coùld know that because~of' that can arise 

~, 

\ 

\.1 

,1 0 

worse viol~tion of someone's rights or rnaterial damage and . J 
, 
\ , 

such violation or damage rea,l~y arises and, exceeds ten 

thousand dinars, shall be'punished by jailing'up to three years. 

(~) If t1].e crime from first paragraph causes wors~ violation of -

someone's rlght or'materi~l damage that exceeds, one hundred 

thousand dinars,! a perpetrator sha11 be punished by jailing 

from six month~ to five years. 

96. The Law on Inva1idity of Legal Regulations Adopted Before 

April 6, 1941 and-During the Enemy's Occupation, The Official 
, , , 

'G~~ette~PRY 86-605/1945. 

97. Sorne statutes which regulated particular fields were: 
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- on prescription of claims of 1953, , \ 

- on trade on grounds and buildings of 1954, and 

- on exploi tation of ships of 1959,. 

98. The General .Usages of Trade were pub1ished in the Off~c:ial 

Gazette No.' 15/195,4. With, the adoption of the new l'aw they 

became invalid. 

99. Artf.G.J.:·--269,Of the Law on obligatio"~, Relations contains 

f01iQ;i~ --'"'"'provision: "Un1ess in stipulations of this section 

100. 

, • <~ 

~r~ _ 

othe~ise pre,scriped,. provisions in this 1aw a~out cômpen­

satïon of'noncontractual damages are used according to their 
« 

sense for the' èompensa tion ~f this damage." The section,'" 

which was re'ferred to is part of the chapter about Effects ;J. 

of Obligations that·regu1ates ~ebtor's' rights 'and creditor's 

ob1i:ations and a~ong them the ri7ht, to\~et compensa,tion for 

damage in the case ,of nonperformance, of a ,obligation on the 

side of a debtor. Referring to the. generai provision of 
, 1 \ 

:i:ndemnification it makes a connection between\ contractual and' 
\ 
\, 

noncontractual obligations for damages. It sho~s, ~~t Yugo-
\ 

slav l~gal. syste.m in general recognizes a ~niforrn\.~egirne of 

1iability excep.t in cases when statutes contain explicitly 

different provisions. 

Detailed ana1ysis of· oblig.ations for indernnification is gi ven 

in Dr. Stojan Cïgoj, Yugoslav Law, on Compensation, (he~eaft;r 
Cigoj Law on Compensation), Ljubljana 1972 at page 86 and l " 
fOll,\wing. . 

, . 
1 
1 • 

101·~·- Ibidem,at p. 91 and . .following .• 

on\ O~ligation , - \ 

102. Dr. Stojan Cigoj Obligation Relations" The Law 
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,Relatioh wi th the Commentary (hereafter Cigoj,' Law on . . 
Obligations), Casopisn.L zavod Urandn i 1i-st SR Slovenije, 

Ljubljana 1978 at pages 162 through 163. 

103. Cig6j, 'Law on C'ompensati'on at p. 131 through 198. The author 

derides the term d~mage in materia1 and nonmateria1 damage" 

and e1aborates ei ther kind in a' detailed manner. 

, ' 104. See Dr. Cigoj Law on Obligations p. 199, and following. See 

also Artic1e l8S which con tains the fàl10wing provisions about 

/ 
\ 

\ 
, t 

\,. 

" ... 

--
the recovery of material damage: 

r 

"(l)The responsib1e pér50n i5 abliged to bring about the state 
_~ -.... 0 / " • "t ~ 

'- wh;i.ch had e~ste'èl before thê damage has occurred. 

/ 

(2) If the restitution of the former state does not render/ 
1 

the damage, legal, the bound person has ta gi ve compensation 

for the rest of the damage in money. 
1 

u 

(3) When'ever the restitution of the former state ls not 

- pos;sib1e or the court holds i t not ta be necessary 'to bè done 
, , '----

/by the person who's liab1e, the court decides that he injured' 
/ 

! person has to receive adequate amount of money for ompensation. 

/ (4) If the suffered person requires the compÊmsatio in money . , 

the court 'adjudges it un1ess the circumstances' of' à given case 
1 " , 
~ , 

justify the restitution of the fo~mer state.1 ' 

Article 189 -'bf ,tÎfe Law regulates the amount of the compensation 

for ma teria1 damage: 

(1) The injured person has the right to recoVer for the 

, common ~amage' as well as for lost profit. 

(2) The compe,nsation if determined~'Upon the pric~s existing in 

the tinte of -lhe deiivery, of: the court '. '.::1e,cision un-

". 

\ <11 

'. 
1 

. . ~ 
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less othe~ise provide-d in law. \ 

\ 
o 

(3) When estimating the iost'':'profit, 1t is the profit which 
\ 

could have been,reasonably expected in regard to the normal 
" - l. 

running o,f t~e' thing or in regard to ~he particular circum-

\-

1 $tances but which be'cause bf the cOIrunission or of the omission 
.. (\' t~, 1,1 f 

of the damage-feasor was nG~ made. 
~ .. " 

, (4) ~f a thing has b'een destl!"oyed, or damaged by intentional 

" -"-criIJÎinal act a court can determine the compensation in re-. -".... .. . , ' 

lation to the value' which the thing had had for the oiomer. Ii 
1 • ' ~ ," , 

Artic~~ 200-' p;-ovides for the mopetary compensation ,for 
..... ,-

differènt limits of nonrnaterial damages. 

105. The doctrine~recognizes alsq 50 callèd alternative and re-

serv~ 

~/:. ~. 
causa1i,ty which i,s elaborated in CiÇ{oj Law on Obligation . ,~ ..' ~.. -

165~ and "Law on- 'c;ompensations at ·P. 201 through 244 where 
, " ',,' ~ 

{ 

different·theories about the causality are discussed. . .. , 

106 • For mort comprehensix.e ', study of un1awfu1ness see Cigoj La\1 

. on. Comp nsat~on at .;age .'94 ~nd following. 

Ibidem at page~258 apd fol~owïng. 

'Artic1J 16 of the' Law on Obligaticn Relations. 

107. 

10 B. 

109. C!goj, Law on Obligations at pag~ 173. 

110. Ibidem at page 173 • 

Ill. Ibidem ... 
• .. -::;-... .. _ 1 

, 112. Article- 159 of t;he Law on Obligatiorl· Relations in i.ts third . 

,',\ pa.ragraph extends the liabi1ity on the persoh who has caused 

i13. 

• > 

..' 
the' damag~-feasor to be in' the/state of unconsciousness. 

Ibîdern, article 160"1 
1 

o ' 

1 

1 
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The doctrine consfders the defences~~s ):h~ ':oèi'.r:cumstances 

'S~~-Ci~oj~~iw qn co~pen~ations which exclude ,unlawfulnèss. ---- . . 
, page,,120. through 129. However, the;;tartic1e whic!l regu1ate 

thè defences are includ:ed in the di vi~ion Faul t Responsibility 
(1 

of Law. For our study articl~s 161 and 163 are,bf particular 
\ 

interest. ~ They read as fo1lo~s: 
, (. . \' 

Article 161.', \ 
\ , ' , 

seî~Defe~~e,'Dist~ess, preven~ion of Damag;, from Other Person 

(1) Wboever in,self-defence causes damage to an aggressor i~~-

not obliged to compensate the aggressor except in ca,se of an 
," 

exce$s of self-defenée. 

(2) If somebody in distress causes damage, tne person 'Who has 
t) 

suffered dam~ge~ ,can request the cernpensatio~ from that persod 

who ·is.responsi~~e for ~he· arousal of the.damaging danger o~ 
from those persans from w~om the damage hàs been prevented/ 

yet hot.'mere can be cla~~"from the .,latter than the ~ou~~ 
, 0 

" , 

• t 

, , 
, ' 

1 1 

1 

1 
! 

" 1 
r 
1 

of' benefi t th~y ha~e recei ved from i t. . -;' , f·. 0 ,1 

(3) The person, '~hO sufÙrs the da~g: while pr~tecj:~an~tl\er·' .. ' 
from ethers from damaging danger has the right'to request ' 

the compensation of thatndama'ge to which the person hàs been 

reasonably e~pèsed. 

Article 162.-

Allowed Se1f-Help " 

(1) Whoever during the pè'rmi tted self-help caus~s damage to 
/ 

the person, who has caused th~need for self-help, such'person . - , 
is not obliged te compensate for sùch damage. 

/' '" 0 , 

(02) Permi,tted self-:-help is the right of everyone te> di vert . ,\ ' .. 
\ 

1, 

o 

- ! 
1 
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115. 

116. 

117. 
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-\ 
\ 

of righ , when direct danger is threatening, if 
> /' 

'·violation 
/ , 

such protection s necessary and if the mann~r of'diverting 

violation quate/to .circurnstances in which danger is 
/ ...- , . 

rising~ / 

The objective' .lial:/ility is first time regulated in Article 
--1 ) 

151 paragraph 2; Jsee page 41. 
1 

Cigoj, Law on Obligations pages 186 and 187. 
1 

! 
and 189. Ibidem, pages 188 

.1 
·118. Article 177 ~îch is entitled Discharge of the Responsibility 

:;:0 

,1 

'coptains the fol1owing provisions:' 

"(l)A possessor is discharged of the responsibility if he 

proves ~hat the damage has been caused by sorne reason which 

has been outside of the thing an9 its effect could not havé 

been expected; avoided or diverted. 

(2) A posséssor is also discharged of the responsibility if 

he' proves that the damage has arisen excl'usively due to the 
f 

_ act of injur~d person or someone else and1the act could not 
, ' 

have been expected and its consequence avoided or diverted. 

(3) A,possessor is partial1y discharged of the responsibility 

if the injured per,son is partiaf1y at fau1t~ for the damage. 
::- ' .. 

(4) If the third,p:rson is partially at fault for'~he damage, 

this person is wit~ the possessor of the thing jointly liable 
, , 

,1 

:'. ag,ainst the injured person, yet he/,is obl:~ged to compensate 

" accorping to his faul t • 

lI9. See ab ove ,page ,2. 

120. The 'Lâw on Civil Procedure which is uniform for the wpole 

t~tritory of' Y~goslavia was promulgated in the Official Gazette 

.\ 

, 
\ ; 
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121. 

SFRY No. ~ 1977. i . 
A more elab~at~~~/â~alysis can be found in Cigoj Yugos1av 

• f) 
1 

Law on Compensations ,at page.47 and following •.. 

122. Ibidem. For IPore details a,t page 350 and fOllow:ing. 

123. In 1965 the Basic Law on Labor Relations was adopted. It was 
" 

a uniforrn act, va1i~ in the entiretco~ntry, and 

applicable to each category of workers or employees. 

124. The para'. l C\f Art. i7l iEPS fo11ows: "The provisions of the 

preceeding article are also applicable to other'juridicial 

persons and persons who by their personal worR'perform an 

activity in re.s~t of liability which has been caused by 

workers who work with them, during the work or in connection 

with it. 

125. The Law on Foundation of,State Administration, on Federal 

127. 

Executive Coupcil and Federal Administrative Organs, Official 

Gazette SFRY No. 23, 1978. 

The protection of w~rker~ a~a}nst to high seizure of his 

salàry, which is normal1y the only, kind of income, is stipulated 

·in article 137 of Law on Associated Labor. It permi ts the 

seizure of a maximum of ~ne third of the worker's ~alary. 
. t 

Th~t'means that the possibility of havfng damage repaid ~s 

not especially good when the amount is high which ~s usually 

the case in aviation accide~ts. 0 

The Yugoslav Constitution in its second part about socio-

economical system elaborates the position of men in associated 

" labor and social property. . / 
To give a better idea about re-

/ c 

./Îations among people who àssoêiate their work in various forms 

.' , 

\ 

'-

~ 
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/ 
of associated labor organizations constitutional pro-

1 / 

visions are set out thusly: 1 

/ 
"Man 1 S econo,mic a,nd social status is 

, / 

eterrnined by labour 
1 

a~d the result of his labour, an the basis of equal rights 

and r~sponsibilities. No one may gain any material or other 
1 

benefi ts-, directly or indirectly, by exploi ting the labor of 

others. No one may in any wày prevent a worker from deciding, 
/ 

on equal te~s W1 workers, about his own labour and 

about the con\U tions and resul ts of hts lal?our, or~ restri'ct 

his decision-making rights thereto. (AJt. Il). 

The rneans of production-and other means of associat~d labour, 

products generated bY,._as~ociate~our and incorne re:lized 

through associated labour, resources for the satisfaction of 

collective and general social needs, ,natural resources and 

goods in public use, are aIl socially-owned property. No 
J 

one May acquire the right of ownership over social resources 

which are conditions of -labour in basic and other organi'zations_ 

of associated labour, or waich are ~ssèntial for the reali­

zation of the funct~ons of self-managing communities of in­

terest, other self-managing organizations and communities, 

and socio-poli tica1 communi ties.\ . Socia1ly owned resourc~s 

May not be used for appropriating th~ surplus-labour of others, 

or for creating /conditions for such appropriation. (Art. 12). 

Workers in a?sociated 1ab,our work,ing wi th so_c~:ally-owned re-
l . 'C)/ 

sources have the inalienable rights to work with tnese ~e-

sources to s~tisfy 

manage, freely and 

their persona1 and soci,a~ nerds, and to 

on equal terms'with other workers in 
i 

-f 
J . 

r 



( -'.) 

" 
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, , 

l6~ 

associated l,abour, their labour and the condït:i.'ôns and re-

sults ther~o~. (Art. 13 para. 1). 
/ 

1 

In exercising the right to work~l th· socia11y-owned' res~urces, 
, .. -- 1 

• 1 

workers in associated·1abour are, in the cornmon and genera1 

interest mutually responsible for using these resources in 
, . 

a socially and econ~mical1y opportune manner, for constantly 

renewing, expanding and improving them, and for fulfilling 

their working obligations conscientiously. In ,exercising their 

right to work with social1y-owned resources, they may n~t ac-. . . 

quire material bènefits or other advantages that are not based 

on their l,abolir. (Art. 15). 

128. Article 205 paragraph 1 of the Law on Associated Labor.' 

129. Ibidem. Article 208 paragraph 1. ' 

130. Basic Law on Labor Relations, Official Gazette SFRY No. 7, 
\ 

1965. 

131. Great Britain - Foreign Office, Hanual on German Law, Volume 

~ 2, 'Her Majesty's Stationery Office, London 1952 (hereaft~r 

cited as British Manual Volume 2) at page 72. 

Paul ~ockélmann, StrafrechtAllgemainer Teif' Verlâg C.M. 

Beek, Munchen 1975 at page 14'. 1 

~ .. 
___ -r-----...-/ ( 

13)., Paul BockèTrnann, Strafrecht, page 27. 
'1 _ 

134. Schwarz - ~reher, Stràfgesetzbuch ûnd Nebengesetze C.M. Beck~ 

sche ver1ags!:>uchhandlung',. Mm'lchen nud Berlin 1967, (hereafter 0 

cited as Sch~arz-Dreher Strafgeset~buch) at page Il. 

135. Ibidem, page 43. 

136. Schwarz' - Drehe"r, Strafgesetzbuch', page IL 
. .' l .. 

137 •. Ibidem, page 17'~ 

\ 



. , 

" , , , 
" " 
\ 

( 

( 

\ 
\ , 

. 

--~-

/ - 16S 

~­

----~-------------
138. Ibidem, pc;tge ...... :17 ~ 

139. ··Paul Bo~.elmann, Strafrecht, page 71 and pages 149 and 
. ; 

followf.ng. See also Schwarz-Dreh·en, page 18. 

140.' Ibidem, page 91 and fol1owing. 

141. 

142 • 

143. 

144. 

14S. 

146. 

~47. 
148 • 

149. 

150. 

Ibidem, see also Schwarz~Dre .en, page 9l-and to11owing. 

Ibiqem,. page" 98, and fol1,owing. 

Schwarz-Dreher, page 98 and fo11ow~ng. 

Ibidem, page l2S'and following. 

Paul BoCkelmann, page 101 and fo11owing. 
, 1 

Schwarz-Dreher, page 101 and fol1owing. 

Ibidem, page 89.' . 

Paul BoGkelmann, page 106 and fo11owing. 

Ibidem, page III and fol1owing. -

Ibidem, page 117 and'following. 

l , _ 

f\ 151." Ibidem, 

~ Article 

,/ 
page 118. 

16 of the Penàl Law contains the following prov~sion 

~bout factual error: i 
j 

" (1) Anybody who in cDromi tting the act does not kriow a circum-
, ' " 

stance \,!hich is part lOf the definitional e1ements, acts 
, 1 

.:::::tu::t:::::: r l~abi1\itY for negligent conunission 
(2) Anybody who, ini'COmmitting the act, erroneously assumes 

the, circUmstances w ich are part of the definitional e1ements 
,1 

1 

of a 1ess seve~e.~i.tutOry provision may be punished for 

intentional comm~s1~on on1y in ~ccordance with such less 

severe provision." 

1 
1 
1 , 
" ; 

~, / 
, 

\ 
" 

~, 
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error ~ • 
) -153. Legal discu~sed in Bocke1man_Strafrecht at p. ~19 

- , 

and fo11owing. See also British Manual Volume ,2, p. 83. 

154. Ibidem at page 121: An offender does not act in the 1ega~ 

'error Il if 'he on1y recognizes tha t his act is punishab1e." • 

IIWhenever the law subj ects a certain consequence of an act \ \. 
\ 
\. 

155. Article 18 of Penal Law reads as fo11ows: 

to a more severe punishment, only the principal or access~ry 
'\ 

who can be charged with neg1igence with respect to such 
J 

l
i (\ consequence cari be subjected' ~ the more severe punishment. Il, 

," "\ 156. 2tic1e 315 <lf Penal Law reaas as follows: 

~ . ."....--- "Dangerous Interference wi th Rail, Ship o~ A,ir ~·T;affic. 

'~ (1) Anybody who jeopardizes the safety of rail, ~onorai1, ship 

'or air traffic by 1 

, 1 

" 1: 

1. d~stroying, damaging or re~oving installations or public 
'"'--. 

convè~nces , 

2. prepar!rtg obstacles, 

3. g~v~ng ffl~~~ign~ or signaIs, or 
", " 4. performing any ~imi1ar, equally dangerous interference 
,,' 1 

, 1 

and thereby irnperils ~ife or limb of anotner or another's 
'" 'li ," l ' 

valuable property sha11 b~' ~~niSh:/witn .imprisonrn,ent; from 

three months to fi ve years. " , '(' . .,~-<" ... 

(2},An attempt is p~nish~ble. 

(3) If the p~rpetrator acts 

, , 

1. wi th the intention of causing an acci'qent, 

;' 2.' witn the intention of making possible or conê5ea1ing another 

; crime; 

• 1) 

.. 
_. '. ___ ...... _. ----~-_.-' .;.'----- " 

" 

-

1 ,e> 
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137. 
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1 

165 

the punishment shall be cionfinement 'J;n a peni tentiary not less 

than one year and in mitigated cases, jailing from six months 
.', 1 

t6 fi ve years. 

(4') Anybody who, in çases under paragraph 1, causes the, peril 

negligently shall be punished with jailing up to five years or 

a fine'. 

(5) Anybody who, in cases under paragraph l, acts negligently 

and negligently causes the peril shall be punished with im-

prisonment up to two years or a fine. 

(6) The coUrt may mitigate the punishment provided in para­

graphs 1 to 4 in its discretion (Art. 49, paragrap~ 2)'or 

refrain frorn punishment, if the, perpetrator voluntarily averts 

the peril before serious damage occurs. Under the sarne , 

'circumstances, the perpetrator shall not be,punished under 

paragraph 5. If the peril is averted apa~~ fr~rn any,dO~n~f 
the perpetrator, bis vol'untary and earnest endeavor to attain 

such goal shall suffice. 

Article 3l6cof Penal Law contains'the following provisions: 
~ . 

Attack on Air Tran~port 

(1) Punishment of not-less tban 5 years, in cases of les~ 

import~nle' l year or mOre, is due /to anyqne who 
1 / • 

1 /. 

1. uses/ force, or' threat, or simi'lar action, in order to gain 
r 1 

the! control over an aircraft ln flight and en~aged in cj.vil 

aviation, or t!o exercise cojtrOl' ~~~~' its co~~nd,' or 

2. us~s fireaorms or ini tiatioi of '7n explosion or, tire l'in 
o ' . ' / 

order to destroy' or damage such aircraft or l. ts cargo on 
1 .... • ' t) 

board. 1 
1 

< . 

1 
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Equivalent ·to an aircraft ~n fli.ght is an aircraft which has 
- , 

a1ready. been entered by members of the cre~ or by passengers 

or the loading of which has'started, or which has not yet 

been le ft by members of the crew or ~y passengers, or the 

unto~ding of which has not yet been terminated, in accordance 

wi th the schedule. 

(2) Punishment is 1ife imprisonment or detention for ndt less 

than' 10 years, if the act has deliberately caused the death 

of a person. 

(3) Punishrnent is between 6 rnon'ths' and 5 years, for anyone 
-d~ 

who in the preparation for the punishab+e act under para. l, 

", produces, procures for himself, or anot~e~ person, keeps - or, 

1ea~es to anyone firearrns, explosives or pther rnaterials or 

installations for'an explosion or fire. . , 

(4) In ,cases of paras. 1 and 3 the Court rnay reduce the 

punishrnent in accordanëe with its discretion it the wrongdoer 

" gives up his enterprise on his own will and prevents the . " 

finalization before conside~able da~age resu1ts., ls the 
l .. \ .. 

finalization prevent~d without actioàof thé w~ongdoer, his 

free and serious efforts to prevant i ~SUffice .• , \, 

Schwarz - Dr~'l_er Strafgesetzbud at pag,e 1027. 

Ibi~ern at page 1026. 

The German Civil Code was brought into force on January 1, 

1980. 

The Code is composed of five basic parts which are the 

fo11owing: 

1. General ,Part Artièle 1 through 240; 
a 
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2. Law on Obligations Article 247 through 853: 
\ 

3. Law on Things - Article 854 through 1296; 
\ 

4. Family Law,- Article 1297 through 192~; 

5. Law on Succession - Articlè 1922 through 2385; 

Second part of the Code begins with general provisions which 
1 

are su1;>ject matter of Articles 241 through 432. ' 
\ 
\ 

162. The Law on De1Ï'cts covers Articles 823 througf 853. 

163.' British Foreign Office Manual of German Law Volume l, London 

1950 (hereafter British Manual Vol. 1) a-t page \102 and 

following. 

164. . Artièle 826 of the Ci vi r Code. 
\ 

165. Ibidem as note 163 at page 103. According to the opin~on 

166. 

~ 
"expressed there the contra bonos mores system gives Courts 

useful tool to app1y principles of morality and ethics as 
, 

.they are viewed by the majority of s~ciety at certain mo~ent 
\ 

or period of time. 

Von Mehren, The Civil Law System , Cases and Materials for 
\ 

the Compa~tive Study 'of Law, E~glewood Cliffs, N.J., 1957 

(hereafter cited as Von Mehren, The Civil Law. System) at 

page 351. 

" 1" M. ' , 167. Pë1andt, Burger 1ches Gesetzbuch, C •• Beek sche Verlagsbuch-
.,/ . 

handlung, Mupchen 1977 (hereafter cited as Polandt, B~r~er1iches 

. J 'Gesetzbuch) at ,page 284. 
1 

168. Ibidem. 

169. Ibidem ~t page 841. See also Von~Mehren, The Civil Law Syste~ 

at page 353. 

170. British Manual Volume 1- ·at page' 66 and Von Mehren, The Civil\ 

1 
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Law System at page 359. " 

,/ 

171. Article 254 of- the Civil Code. 

172. '.l3ritish Manual Volume l at pag~ 67. 

173. Se1f-defence and state of distress are subject matter of 

article 227 and 228 respecti vely. 

174. Ibidem, the last sentence of the Article '228 of Civil Code. 

175. British Manual, Volume l, at page 57. 

176. Article 904 of the Civil Code. 

l7~ • . Ibidem, Article 249. 

178. Ibidem. 

179. Ibidem, Article 250. 

lBO. Ibidem, Article 251. 

lB1. Ibidem, Art.icle 847. See a1so Von.Mehren, The Civil Law 

. , 

System at page 361: . , 

, 
182. Articles B33 through 836 of Civil Code estab1ish the 

principle of o~jective liability in cases of damages caused by, 

animals 'or by. fall of building or part of it due ta adefectiv~ -

construction or insufficient maintenance. The defendan~ can° 

argue and prove necessary surveillance or care as .we1l as that 
~~~ . . 

the damage wou1d have taken place regardless of such surveill-

ance or exercise of care. However in the case of building the 

. , 

\ 
\ 
1 

burden of proof leads"back close to the fault liabi1ity although-__ __ 

183. 

IB4. 

i't 'ls not mentioned. See a1so British Man\1a1 Volurn~ l, -page 

108 and following. 
.' "------
" . '. 

" 

Von Mehren, The Civil' Law System at page 4.{t and fo11owing as 
1 

- ' 
wel1 as British Mimua1 Volume 1 at page 1104. 

; -

Von Meh~, The Civil. Law sy~tem at pars 451, and 452., 

1 
! 
1 

/ 
/ 

/ 
1 

1 j 
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185'. ~ Ibidem.' 

186. The responsib~lity' for the damage caused ta persans and things 

187. 

188. 

189. 

'196. 

which are not aboard the aircraft is regulated in Articles 33 
• 1 

throuJ~ ~3 of the Law on Air Traffic. 

Ibidek Article 37. 
1 

sel above pages -75 and 76. 

The 1iabi1ity from the contract of ~arriage i5 regu1ated in 

Articles 44 through 52 o~ the Law on Air Traffic. 

Ibidem, Article 45. 

Ibidem, 'Article 46. 

Ibidem, 'Article 50. 
\ 

Ibidem, Article 51. 
\ 

Cigoj ~aw on cô~pensations., at page 47. ' 
, \ 

John M. Longbein'Comparative crimin'al Procedure.: Germany, 
\ 

American Casebook Se,ries; West Publishing CO. 1977. The 

auth6r elaborates q~it~ extensi vely the question of Î'Join-ing'ql. 
\ 

~-,\-

a Civil Claim ta the pr6seèution" at pages III throu~h·118. 
\ 
\". . ArtiCle 831"of Civil Cod~ for deta~led commentary of vicarious 

\ 
\ ' 

liability see Von Mehren The'\Civil Law SysteI1.1 at page 434 and 
\ 

following. It is worth to men~ion that this system -is not 

~ applicable for mangers and organ~Of a c~rporation or other 
. "" - . 

,197. 

~~l~~~: ~ 

The description of the selecti~n and ~~erVision of the em­
\ 

l " • ployee is done in the,"'commentary-to-the art~cle in Polandt 
Q '\, 

.( ~urgerliches Gesetzbuch' at pages _.8~-5 to .. 849. " 

198. Fpr extensive analysis of the relationship-between the liability 
/". ' - /' . 

of a servant- and of the st~e see .dr'~· J:lerman von Mangoldt 
.-" . 

/ 
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Das Bonner Grundgesetz (hereafter .Mqngoldb Constitution) 

Berlin and Frankfurt a .M., 1966 at page 824 and fol+owing .• 

199. Ibidem at.page 
/ 

fthe 'State 825 it is stated tha t: steps on 
\ 

the-position of the servant as it is provided for in the 

lœticle 831 of Civil Code. 
li 

200. See IFATCA ~irëular, February 1918 at pages 17 and 18. 

201. Article 2 of the GESETZ UBER DIE BUNDESANSTALT FUR FLUGSICH-
, " 

.. ' .."" ~ IJ 

ERUNG (Act ori the Federal Agency for Air Navigation) • 
" " ' 

202. Ibidem, Article 1. 
~ 

203. Ibidem, Article 4, l. 
, , 

para 
0 

Mahual Volume 1 
, a 

204. British at page Ill. S.ee ~lso Lirsen Re-
" . 

gulation of Air Traffic Control Lia9ility by I~ternational ' 

o , Convention at page 29 ~ , 
, ' 
205. See note 199'. \ ~ 

206. The Supreme Court, in the case Capitol International Airways 

Inc:, Smyrna, Tennessee ~7l67 U.S.A. vs. BUNDESREPUBLIK 

DEUTSCHLAND, file no. III, ZR 131/77. ! 
1 " 

, . , 

1 ~ 11 • 

207 •. In 1977 and in 1978 two, Special Air Transport· Conferences were . 1 

.beld at' lCAO. 
" 

208. -Thomas Burgenthal Law - 'Making in the nternationa1 Civil 
r. ~ 

Aviation Organizati.on, New York 1969 at pages - 57 ~,ro'ugh 122. 

~09. The Annex 9· did not get any acçeptanc '" ,\ into national re9~lation 
1 • 

withou~ the ~eserv~tion or-without th answer. 72 st~tes 

informed lCAO about existing'differen 
\ 

did not 

answer at aIl. 

2l0.--The-respective conventions were concluded as follows: ·r , 

Asecna Decèmber 12, 1959, 

·r----------------~ .~ 
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-' Cocesna . February 26, 1960, a.nd , , 

211.
0 

, 

- E~r~control .D?-c~~er\l;3'<~,».J.:&:O: . ' / 

See the p~ea~i\s~to~he conv~ntions on Eurocontrol and 
l' .~: c" 1 .... ". 

Coéesna respectively as weIl as The Article ~ of~the Asecna 
, 1 

\; 

Convention. 

212. 
. 

See note 217, same. autbor, at p. 467. . , 

213. Asecna - Cahie~ de Charges, Compre~ant l'Avenaut du 6 

"1 jbillet 1960~~ Arii~le 13 para~ 1. 

1 
214 .', t1Ibidem~ Article 13, pa~a. If. ') . 

,>. 1 
~15 • 'Consti tuti ve Charter of the Central Américan Cor~pra ti"n for 

Air N~vigation Se~vices, Article 5. . . 
216. Eurocdntrol Convention, Article 25, para. 1 2. , ' 

217. C. Bosseler, International Problems o~ Air Traffic'Control! 
" ' 

/and possible Solutions 34"'JALC, '1968 at pages 471 ~nd 4ï2~: 
b • 

1 

~ .. i 

J . 

1·-' , 
/': 
! . 

218 •• ~C;,.S. Dahl ~ Air, Traffic Control Lïabili~y in Norway and from 

(Mki-ll'; un-, ! . ~ .. ;~ ,Vièwpoine of International Unification, 1975 , 
i, , 

published,thesis) at,pages 71 and -72. 
.: 
) 

, 0 

l , .J • " 

219.' lCAO DOC 858,:f-:-LC/153-2,' 1964 contains the material present~d 
, .J 

by the Sub-Committee for the fifteenth session with the 1 

/1 . ' 
fe,ference sign LC/WO No. 701 which at~fpage 12. enumerates ~he' 

\ 

Jillâte'r~ais' 'on dis~o;'al to the ~ub"'C6~ittee. 

220.· Ibidem, at; pagès 13 and 14.' ," 
\ . 

221. +bide~i page 14.' 

222. Ibidem at pages 33 and 34. 
, . 

223," ,For answers of' states see ICAO DOC 8787-LC.Q-56-2 at pages 0315 
. 

andtfoll.o~i~g •. 

,224. ïCAO.D~C 8,7~7-'LC/1.516~1. 
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Ibidem at page 148 the f01~ing 
o 

, 
J ' 

f.". U 

C' 

, 

conclusio~ was adopted:_ 

"The ~ha~rrnan, summing up the discussions on paragraph 48, 
, , 

said that the opinion of the Committee ~ppeared to b~, th~t 

it was appropriate for the, studY of this matter to continue." 

Paul B. Larse~, T~e Regulation ,of Ah\ Tra~fic Control Liab~l~ t~ 

by International Convention (UnpubliShe~MCGill tnesis) , .1965 ' 

at -pages 134 ahd 135. 

" ' Cristen Sverdrun Dah1, Air Traffic Con'trol Liabili ty in 'Norway 
1 

/' 

and from Viewpoint of International ,Unification at page Ill. 
" , 

228. The Legal Commission reported to the Assemblies adoption of 

, . 

• .II 

,fol1owiryg conclusion: 

(a)to retilin the' subject of Liability of Air Traffic Control , 

Agencies as an impqrtant item in the General Work Pro­

gramme of ,the Legal Commi ttee; 

(bL~~hat contracting St~tes a;d I~ternational drganization~ 
should be requested to reply to a detail~d and precise . 

. Questionrlai~e which >".'{Quld elicit a st~tément of leg~l 

prob1ems of sufficient magnitude to requï~ urgent action, . . 
together.with an indication of possible solutions. 

\\ '. .' .... . .. . ), 

'(1\2,3-WP /126) • . " 
. .. ' 

The above prioposal was apparen:t::1y ado~.ted in i ts entire '7ext. 
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Paul Bockelman, "Strafr_echt A11gemain-J1lr T~il", Verlag C.M. Beck., 
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. -, .... 
Glen A. Gilbert, "Air Traffic Cont:J;0l, ~he uncrowded Sky'.', 

.. .,. ,." ..... ". 

Smi thsonian InstiJ=ute l?ress, Washington 19~ .,' 

Gilbert & A~;ociates,· .~: United States ~r ~:~ Services 
4 ~ ~ ~ 

Corporation", Washington,_ 19~5. ~~' ~ , 

.~ 
"f 

r 



---...... ~.- ---_ ..... -----r..---.- - ~--~ ......... --- - - - .. -,~ -- .... -~ 

) 
\ 

- > 

() 

" 
J 

() 

17"1,-

Jan Huner, IIThe Responsibili ty of States for the Provrsion of Air 

'Trafiic Control Service: . The Eurocontrol Experiment", Unpublished 

Thesis, McGi11 University, Montreal,.1977. 
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Appendix 

Extraet from the Report on the Accident of the Trident Three 
, 

Aireraft, G-AWZT and' the .DC-9 Aireraft, YU-AJR above Zagreb Var 

1. ,INFORMATIO~ABOUT THE ACCIDENT 
" 

1.1 HISTORY OF THE FLIGHT . , - --t 
\. .-_/ 

a) Trident Three Alreraft . 
The T~ident Three was on a seheduled transport ; light (Bea1ine 

l 

r -, 1 " 476') fr~m the a'irport Heathrow - London (England) 'to Istanbul 
i . ____ - ~ :;_~-----~ ___ ~~~ ~ - -

l' . l: 
1 : 

: 1 
1 • 
1 • 

\! 
,e 

1 
, : 
1 -
1 
" 

, 1 

" 

f 

. 
, 1 

( 
,-

.. , 

" / 

, . 

J- , 

(Turkey) earrying 54 passengers and'a qrew of 9 • 

The aireraft took off from Heathro~airport at 08:32 (GMT). 
, , 

The f1ignt (BE 476) proeeeded norma1ly via We~t Europe and a 

.portion of the airway UB5 above·Yugoslavia until the collision near 

Zagreb with'an aireraft of Inex Ad.ria, flight JP·S50.'. 

F irst contact wi th the Area Control Centre - "upper seetor" 
,. " . 

in Zagreb was established on the frequeney 134,45 MHz cat 10.94'12" 

GMT. The eonv~rsation was: "Zagreb, Bealine 476, good'afte~noén" 
, • • J 

~ '3', ) t, 
,.? .. ~ f 

and Zagreb response was: ~Bealine 476, good afternoon, go, ahead". 
, " l ' 

10.0419" BE 476: 476 Klagenfurt at 02, 33,0 estimating 
• 1 

1 
l ' 

Bealine.476, roger, calI mé pafsing 

Zagreb 14. ' 

Zagreb: 
, , . 

Zagrebv flight'leve1 ~30,_ SQUiWK Alfa 

2312.* , 

10.04'40" BE 476: \ '2312 is 

No furth~r' ~al~~j~ere'reeeived 
eorni~g. 

from the aireraft whieh was 

required,oniy to keep a listening watch until the time of· the next 

* 
,1 

",'1 

SQUAWK Alfa 2312 means: select the seeondary radar transponder 
to Mode/Code Alfa 2312. 'Upon seleeting; the radar display at,' 
the,eontroller's position shows a symbol o~ the aireraft or 315 
degrees and the number A/23l2 and f1ight level 330 in front-of it 
On the basis of this information the control 1er idéntifies, , 
the aireraft •. 
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-. 
calI over Zagreb VOR.** 

Immediately after the previous~çall, the crew heard a Tur~ish 

Airlines aircraft reporting to Zagreb Control its position over point 

~Char1ie~ (just àhead of the Trident) at flight level (F~) 35~. "A 

remark by one Qf the Trident crew members recorded on the Cockpit 

Voice Recorder (CVR) indicates that ehey saw the other aircraft 

p"'èlssing overhead in' the opposi te dir~ction shortly afterward.s". 

The "aircra~t ~a~tain~d a heading of 120-1220 ti'nti1" 2 J(lin. 50 
-. -.. ~ 

sec. before ZAG VQR at ~light 1evel 330, "r~corded indicated airspeed 

(here.i:nafter speed) 295 Kts, Ground speec1s:, 489 Kts (~05 km/h). 
" . 

_The ai:craf~~fd';:~W along' the a~rway centreline wi th slig~t side 
o d, 

'deviation: (1-2:'km) to theright due to wind· angle of' 220 /45 Kts. 

::/ 
(measured at 12:00 hours) and probably due to tolerance in the 

existing characteristics of ZAG VOR. 

At 2.min: 50 sec. befor~ the collision, the aircraft changed 

heading_ to 1150
• Fiv~ sec~nds' before 'the collision heading was 1160 

. 
and it was maintained until the collision. From plotted data it 

~ , rv 

could be,concluded that at the moment of collision the aircraft was 

1.5 - 2 km. north-east of ~he high cone of ZAG VOR at flight le~el 
, ~-~---

330 and a~ .. a ,speed 0~"295 ~------ . fi 

The c6Îlision.betweén Bealirie' 476 at JP 550 occured between the /' . 

. hours 10.14' 38". wherî/' the aircraft JP 556 reported ma~ntaining' flight 
/ . . 

level 330, and 10.15'06" when Bealine 476 did no t, reply to a calI . "-
.. ~ l , 

fram zagrëb con~rol. 

,Subsequent examination of the wreckage showed that the left 

wing of the DC-9 'cut t~ough the flig)tt' <Jeck and fo~ward p'assenger 

,compartment of the Trident. Both aircraft fell to the ground. 
'JO .' 

r: 1 

) 

** 

" \ 

vaR: VHF omni-directional range (radio navigational beacon)~ 

• 

J 



( 

'1 ' ( 

, -

IL 

- 3 -

. 
b) DC-9 Aireraft 

The purpose of the flight was .transportation of- 108 West 

German tourists from Split to'Cotogne. 

The aireraf~, with a erew of 5, took-off frorn Split airport 

at 09:48 (GMT) on flight eJP-r5S0. 
" -

In coordination' between thé Approach control in 'Split and 

the Area Control çentre in Zagreb - "Lower seçtor east", the aireraft 

JP ~50 was cleared ta climb to flight level 180 and tq, cross Split ----------' 

VOR at flight level 120. ,After take-off the aircraft clirnbed 

overhead the airport and Split VOR. Seven minutes later, on pa~sing 
l' 

" flight level 13,0, it switched ta frequency 124.6 MHz of, the Area 

Control Centre '~n Zagreb (lower sector.east) as follows: 

09.54'49" JP 550: 

Zagreb: 

09\55'01" JP 550: 

- , 

Dobar'dan Zagreb, Adria 550. 

'(Good morning Zag~eb, Adria 550). 

crossing 130, climbing 180, heading 

Ko~tajnica. 
• , , 

'Roger, recleared 240, Adria 550.\ 

Reclea;red 240. 
, 

The' aireraft JP- 550 proceeded çlimbing ta the cleared flight 

level 240 along the airway B9 maintâining head;ing f,rorn 3590 to 004<?:n, 

with average reco'rded speed of 285 Kts. -. \ 

09.55'50" Za~~eb: Adria 550, r.ecleared 260, calI cross~,ng 

22'0. 

As t~ erew did not calI back'an~ did not repeat the instruction, 
';> 

Zagreb air traffic· control called again: 

09.56'02" Zagr~b: 

. JP 550: 

• ..1-. 

09.56'12" Zagreb: 

~dria 550, Z~greb 

550, cleared 260 and eall,you c~ossing 240 

do you read me? 
\, 

CalI me crossing 220. 



) 

. " 

- 4 ... 

) 

JP 550: l will call 'you ... crossing 220. 
/ 

1 1 

'\ After about 3,5 minutes ATC Zagreb iéquired a leve1 check. 

09 59' 53" Zag:t:..eb: Adria 550, ~eve1 check. 

" 

- /. Jp. 550: ...550. crOssit\1. 183_ 

1 / .' Zagreb: Th'Ms _ 1 

'\ ' . " '.} .. \ 

C~ossing flight level 220, required by ATC; the crew reported 
, ,----.. 

as fol1ows': 

10.02'44" JP 550: 

,Zagreb: 

'JP 550:-

" 

Zagreb, Adria' 550 crossing 220. 

Zagreb'/Adria 135,8 Good day .. 

Good bye. \ 

o 
>. 

FrOIllj!this m0Il!ent the aireraft JP 550 swit'ched to op~ration with .--
t'he middY'e '~seetor on the frequency. 135,8 which i~ responsible for 

,\ . 
safety and regulation of tràffic between ilight 1evels 250 and 310., 

'-

Dobar dap Zagreb, ~dria 550. 

(Good morning Zagreb', Adria 550), cross:lng 

225, eli~ing 260. 

\ , 

'-....... 

550, good morning', SQqAWK Alfa 2506, 

continue c1imb 260. 

Approximately 18 m~nu~es after took-off the aireraft level1ed 
" 1 

out'at flight 1éve1 260, heading 3590~nd speed of '316 Kts. At 
1\ ' .. 

. .-
10:0.4 hours the aircraft was',,62 Jan., to the south from Kostajniea. 

•. _. i ~ 

At ~~~ time, Bea1ine 476 was crossing YugOs~av-Austri~ border •. 

T-he c~ew~reported to the ATC Middle sector as f~11ows: . ' 

" 
10.05'57" JP 550: Adria 550, leve1iing 260, standing by for· 

" . Zagreb: 

JP ~550: 

, . 
'. 

.' 
higher. 

1 

550, so~ry 330" •• e ••• 31~ is no~ a~~-

ble, are you able to c1imb may be 

to 3507 

affirmativÎe, affi~ative, wi th pleasure. 

, ; --1" . .' 
._--tn"'~"...JI..... ' 

• <r. ~ • 
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The ~ircraft was retained l min. 48 sec. àt flight 1evel '260 

in a horizontal fl.ight and ~nlY then 'ft \.ras clear,ed to climb to 

f1ight level 350 as follows: 

10.07,',4 O"Zagreb: 

10.07' 45"JP 550: 

./ 

Adria 550 recleared flight level 350. 
-

Thank you, climbing 350, Adria 5-50. 

lnunediately after this transmission, Zagreb rniddle sector 
, -

assistant con,troller telephoned to vienna that JP 550 wou Id be at 
, , , 

flight level 350 and Vienna acknowledg13d affirmativ~ly.' At 10~.09' 18" 
J " t 1 <.J • 

\ ' 
Zagreb control informed JP 550, under rac;lar supervision, "that it was 

approaching Kostajnica, that it shou--Yd pt"ocee'd' to Zagreb and Graz . 
\ 

and r,e~ort passing f1ight ~evel 290. The crew acknowledsed affirma-

-/ 'tively. 

'". 

o ' 
The airc~aft assurned a heading o~ 353 ,and a spe~d of 273 Kts. 

towards Zagreb VOR. It passed abeam ~nd ta the ~~st of the KOS 
~ 

~B, ~PJ?:roximatelY 2-3 km. ff.O~ the airw~r ~entre~,:.n:. , 

10.09' 53';.JP 550: Zag;reb. Adri~ 550 j.s. ~ù't of 290. 

Z'a,greb: Roger, cal! me\,èrossing 3l,,0, now. 
\ JP 550~ Roger.\ 0',"""'" 

- 0 

The aircraft was climbing 2.minutes and 14 seconds ·from flfght 

lèvel 290,to'flight level 310_maint~ining constarit}y the same, 

, flight elements. 

Flying on this heading it' had slightly diverted-'to the right 

crossing the airway 'centreline towards Z~greb VOR. 

1'0.12 1 03" JP--S5~:' Zagreb, "Adria 550 out of 310. 
, 

Zagreb: 550,: for further Zagreb 134 ~,45 SQUAW!< 
\ ' , , 

stand by*, and. good d~y, Sir~" \ 
\ 
" 

, , 
. ' 

* Switch the transponder off and keep a liste,ning watch. 

Û 'l' ... 
,.\ , . 

, . , 

. .'\. 
___ • ____ • __ .~~_ .... ~ ... ~ ....... L_~ .... " ............. ' .• 
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10.+2'12" JP 550: ~Q~WK stand by. 134,45 Goo~ day. 
" 

At this time t,he upper sector controller ~ frequencY· 13f,45 was 
..... ...1' ~ ... 

" 

, , , 

very busy in conversation wii:h other aircraft •• Thére wer~ four 
, , 

. , 
.. ~ "'l, .. 

aircraft in ragio'communication and in' addition from 10.13"30" there 
~ . " 

• .~ tI/I, 'it 

was a telephone conyersation with Beograd in connection with t.~e 
',p '" 

and"Î?r~ceeding to transfer of two aircraft..,f1ying 1:.0 Sarajevo. 
~ r .... __ • \ ,:,~. ~ 

. Kwnanovo. One minute and .52 sec. passed ,from the time "Of the ~1.ast, 
/ J \or ~ -r: ," ~ 

, \ ft 

transmission by JP' 5~0 wïth the midd1e sector to the, Ume when the 
-' . ,\....' . 

. , 

. first contact was estab1ished at 10~14 '·04" with the upper ;5ector. 
~ -

In thi~...;.period 8 messages" 'were transmitted by _Zagreb c.ontro~ 

upper sector - a,nd 11 niess~ges received. 

F1ight JP 550 established its fj.rst contact' wi th the uPP.7-r 

sector as foJ,.1ows: 
1 

r, 

10.14'04" JP 550: Dpbar dan Zagreb, ~ia 550. . , 

(Good morning Zagreb, Adria 550). 0 

=- .............. 

14 ',07 *' zagr~b; Adria 550, Zagre5 dobfir dan (good 'mor~ing) 
.\.-

Go ahead. 
. ~ 

. 10.14'1"0"· JP 550: 
. \ 

t. ~. .. 

'325 cross~ng •.. Zagreb a t 14' • 
1 - , 

. • 

~'t)1 , " • 

Thi:s 'message reported to A';[.'C indiéated ~hat' the aircra~t was 
, " n 

1 ~ • \ 1... ,.... /' ~ .. 

crossing: flight level 325 ~J?â th~t""it"'~oulq, he" a t". Zagreb VOR ,at 

1 

o. 1.1 • 0 ~-

lO'14 1t ,,'continuing its previously cle'\,red1climb to.flight-l~v:el '350:" 
J: '" l' .. ~ .," ~ -

It is' prbhable tha·t the ,crew"s 'w~tch 'was not set acCOrdingyto 
, .. • t .' -, ' ~ 

. the watch of ATC' as "there was a 'differencJ'cc:,f àppro~inÏat~ly' 1 mi~ute.· 
10.14' '-4"' ,zagreili: ' 

, " \ 
14 1 ).7" /JP 550: 

14!22" Zagreb':' 
'-- 0# ...... 

. (stuttering .> ~', ~.- e ' .. ' ~ .zad~~it~ se za 

saçla 'na toj visini' .t,' ~av17~, p~olazâk 1 
• " ( <'Ï 

Zagr~ba. ( ••• e <' .. mainta:i..n ~now that 
,Joo 

• a; 
level an~'> rep~rt pa.ssing; Zagr,eb) 

1 

1 .! 
1 
1 

.f 

Il 
1 

l 
,[ 

1 

1 
. i 
'. 1 \ 

i 
! 
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• 1 

" 
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---------- - - , 

14 1 27" JI' 550: . 

, . 14' 20" Z"agreb-:' .. 
. . 

L 

14'38" J'f! 550: 

. , 7 

Kojoj visini? (What leve11) -
Na kojoj ste sada u penjanju jer . . . e .,_ • 

imate avion pred wama na isn ... (unintel-

ligible) 335 sa leva na desno. (At which 

ybU are now cliÎnbing, because ••• e ~~" .' , 

you have an aircraft in front of you at 

••• (unintelligible) 335 from left to ,right' 
~ 

OK, ostajemo to~no 330. (OK maintain 

precisely 330). 

This was the last message from the aireraft JP 550. 

From flight 'l~el 327,~12 Seconds passed until the crew' realized 

that th~y ~ere required to maintain their present lev~l. . I~ thes~ .. 
12 second~e aircraft gained l'50 feet, reaching 32.850 feet. During \ 

the next 9 seconds':,' when the crew reported "OK maintain precisely 

" 

330", the airera'ft gai"n'èd'-'-dnother 100 feet and reaeheà 32950 feet (330) ) 

The Flight Data Recorder readout shows that before, the collision 
-/ • $ 

'the aircra'ft: was in horizontal' flight at a speed of 261 RtS.; flight 
'" ~ 

level 330. ~ 

• 
Half a minute latèr, e~ctlY at 10.15~06" Zagreb called the crew 

of Bealine 476 to reportfpassing Nasiee. The crew did not respond 

to this message because, m9st probably, the eollision·betw~en BE 4~6 

and JP 550 had al~ occurred'. 
~ 

The collision was seen by the crew of a ... Lufthansa ail::c.,raft which 

" 'Was operating along UB 5 in the di,rection of ZAG N'OR some 15 miles 

, behind the Tr.ident Three at flight level 290. According to the 

- "'~tatement o~ t~e Luftha;nsa Pilot-iDiconunand Captatn J. K~OESE, wh~ 
beli~es he first saw the Trident-Three 10 to 15 miles ahead of him, 

the' collision,.was s~en as a flash of lightninq and afterwards, out of 

, ." J .. 
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From 10.15'36" un'til 10.18 ho~rs the erew,of the Lufthansa 
" '" ~: ." . \, . aireraft reported :Several. tirnes to the M~ddle Seet~ Control1-er the 

sighting of what they believed' 'was a mid-air collision. Captain of 
\ 

" the Lufthansa aireraft repeated bis message several times on the 

request of the Middle Seetor Control until the message was understçod. 
'. 

Mr. Kroese was ca1led to Zagreb in order tQ give statement as a 

witness. _ On ,that occasion he was listening to the~essage whieh 

he transmitted to the air traffic control. He had to listen to it· 
• t 

severa! times in order to 0 understand each word. The words were 

spoken with excited volee and were not quite clear. 

Aeeording to the statemeht of witnesses on the ground, the DC-9 
~ 

aireraft entered a steep dive ~olling around the longitudinal axi~. 

The Trident aireraft initially entered a steep dive, pitehing occasion , , 

ally nose upwards. Aléeording to the staternent of the witnesses on 
- /' 

the ground the Trident aireraft started to turn to the left at the 
" . 

~ 
he~ght of about 2,000 ~eters. A substantial part of the aireraft 

detaehed during the first turn and descended separately without 

turning • 

The collision oceurred above Zagreb VOR 4.5°53' 33"N, 16°18' 3a riE, 
'1 

in daYlight. 
, 

The impact location of the DC-9 aircraft was 1 km. eastward 
• 

f,rom t.he village Dvoriste. 
,1, 

~ 

The 'impact location of the Trident aireraft was 1.5 km. south 

of the village Gaj near Vrbovec. 

The distance between the impact locations was 7 km. 

• 

" ., 
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~ i 1.2 INJURIBS '1'0 PERSONS 

-- - ' 

l , 

i ! 
, 

1 ? 
1: ! '. 

~ 
1 " 

~ 1 

1 t 
'i 1 

'; .t j 
f 

J 1 r ~ 1 ~i 1 • , 
1 l , 

a) Trident Three Afréraft . ... , 
\ 

,\ 

Injuries Crew 

Fatal ',",' 

9 . -. 
• Sérious -

Passe'ngers Others 

54 

Minor/Npne 

1 

. h} , \ 
DC- 9 Aireraft " : f 

Injur~s 

Fatal 

Serious 

Minor/None 

. 
. / c) Total, 

'Injuries 

Fatal 

Serious 

Minor/None 

. 

Crew -
5 .. 

( 
14 

\ 
Il 

.­, 

Passengers 

.108 

\ " 

------ -

passengers. 

162 

,~ 

\ 
Others 

Others· 

\ 
1.3 ,DAMAGE TC AIRCRAFT ~ 

Thè.Tr~ent 

!Jc-9-32 aireraft, 

in th;s accident. 

1.4 OTHER DAMAGE 

\. k ~ Three aireraft, req1stration mar s G-AWZT and the " , - ',' 
registration marks YU-~JR were complet~ly destroyed, 

( 

~ 

) 
t 

~ , 1 
a) .. The 'l'rident aireraft, fell, on a corn field and damaqed an area .~ 

" ( .. {. 

of "'PPX::~~imatelY 70 x 70 M. Other parts of t~rcraft whieh were 
t; , 
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a 

• \ 

f .. 

(. scatte:t~d'over an area of 7 km. , caused., in certain places, slight 

"" I.damage to crops. It41 waas not possïble to ev~luate this damage. 

'" 
,. 

b) The DC-9 -aircraft fell in a forest arl!a. The impact and 

lire darnaged the fore st v:egetation over an area of approximately 
r-. ~/ . 

70 x 70 m. No other damage. on" the ground was observed. 
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