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0 Abstract

This dissertation is primarily about the ethical evaluation of brain death, brain-dead
persons and organ transplantation in contemporary Muslim ethics. Chapter One sets out a
number of preliminary considerations, which include an introduction to the ethical evaluation of
brain death and controversial issues related to organ transplantation in the modern world. It
discusses definitions of life, soul, spirit, heart, human body and human being, as well as the
location of the spirit and signs of life. Moreover, this chapter deals with the stages of human
creation and the Qur’an; the stages of the beginning of human life; abortion and Islam; the
definition of death; death in the Qur’—én and Shari‘ah; traditional signs of death; signs of death in
modern medicine; respect for the dead body; the end of human life and the location of life.
Lastly, Chapter One focuses on the resurrection and the Qur’an; the time of death and the angels
of death; grave (barzakh), the Isthmus after death; the next world; the unfolding of the soul;
three categories of souls in the Qur’an; and transformation and afterlife. The following chapters
contain the main thesis. Chapter Two will discuss the definition of the brain, brain-dead persons
and brain death; as well as the role and responsibilities of the Muslim doctor in Islamic medical
cthics. In Chapter Three, I discuss push/pull factors for recipients and donors; the Islamic
conception of ownership of the human body as revealed in the Qur’an and Sunnah; arguments of
Islamic scholars and experts who completely oppose the sale and donation of human organs;
arguments and justifications of scholars who are partially against the sale and donation of
human body parts; arguments and justifications of scholars who support the sale and donation of
human body parts under dire necessity, and finally the ethics of organ transplantation. Chapter
Four will deal primarily with the ethics of health policy; organ sale and human dignity; organ
retrieval and ways to increase organ availability; and commercialization and commodifcation of
human organ sales. In this chapter, I will also discuss organ donation and the position of Islam

on seeking treatment. This chapter serves as the conclusion of the dissertation.
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0 Résumé

Cette these est premjerement au sujet de I’évaluation éthique de la mort cérébrale et les
personnes dans un coma dépassé aux éthiques Musulmanes contemporaines. Chapitre Un
démontre les considérations préliminaires, qui incluent une introduction a I’évaluation éthique de
la mort cérébrale et les questions sujettes a controverse liées a la transplantation d’organe a
I’époque moderne. Ca discute les définitions de la vie, I’ame, I’esprit, le cceur, le corps humain et
I’étre humatn, aussi, I’endroit ot se trouve I’esprit et les signes de la vie. De plus, ce chapitre
traite des étapes de la création de I’humain et le Qur’an; les étapes du commencement de la vie
humaine; ’abortion et I’Islam; la définition de la mort; la mort dans le Qur’an et la Shari’ah; les
signes traditionnelles de la mort; les signes de la mort en la médecine moderne; le respect du
cadavre; la fin de la vie humaine et I’endroit ou se trouve la vie. Finalement, Chapitre Un traite
de la résurrection et le Qur’an; le moment de la mort et les anges de la mort; le tombeau
(barzakh), I’Isthme aprés la mort; I’au-dela; le dévoilement de 1’ame; les trois catégories des dmes
dans le Qur’an; et la transformation et la vie aprés la mort. Les chapitres qui suivent contiennent
la these principale. Chapitre deux discutera la définition du cerveau, les personnes dans un coma
dépassé et la mort cérébrale; aussi le role et les responsabilités du médecin Musulman dans les
éthiques médicales Islamiques. Dans Chapitre Trois, je discute les facteurs ‘push/pull’ pour les
récipients et les donneurs; la conception Islamique de la possession du corps humain comme elle
est révélée dans le Qur’an et la Sunnah; les arguments des savants Islamiques et experts qui
s’opposent completement a la vente et la donation des organes humaines; les arguments et les
Justifications des savants qui sont partiellement contre la vente et la donation des parties du corps
humain; les arguments et les justifications des savants qui supportent la vente et la donation des
parties du corps humain par nécessité, et finalement les éthiques de la transplantation d’organe.
Chapitre Quatre premiérement traitera des éthiques de la politique de la santé; la vente d’organe
et la dignité humaine; la récupération des organes et les fagons d’augmenter leur disponibilité; et
la commercialisation et la modification des ventes des organes humaines. Dans ce chapitre, je
discuterai aussi la donation des organes et la position en Islam sur le sujet de la recherche du

traitement. Ce chapitre conclut la thése.
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0 Preface

In this study I will present and analyze the current controversies in Islamic discussions
of the ethical evaluation of brain death and organ transplantation. Specifically, I will discuss
bioethics in the context of contemporary Muslim communities, including relevant contemporary
Western-influenced points of view on the conditions and definitions of brain death. After a
careful analysis of the philosophical, medical and religious arguments over brain death— i.e.
those arguing that it constitutes a complete death and those that it does not— I will show how
the arguments on both sides of the issue play out in contemporary Muslim thought. Lastly, this
work is primarily directed towards Muslims and non-Muslims who have an interest in Islamic

bioethics.

The need for such a study: Although there has been a lot written about the controversy over
brain death, there still remains much to be said. Discussions concerning brain death and organ
transplantation in Muslim societies remain very controversial. This is because academic work,
both religious and secular, has only superficially examined what might be called the “Islamic
views” — which are multiple and diverse in range— on organ transplantation and brain death.
These two interrelated topics—brain death and organ transplantation— deserve a robust
discussion of the interpretations underlying philosophical and bioethical issues, as well as an
analysis of the religious and ethical discourses and commentaries that have been made on the
subject.

Most of what has been published so far on brain death and organ transplantation is by
Western thinkers, who have generally adopted opposing positions on the entire topic of the
bioethics of organ transplantation. For example, some scholars such as Peter Singer and Helga
Kuhse and other naturalists have rejected the assumption of the unique status of human life and
the prolonging of human life through artificial means.' Therefore, these scholars, in considering
brain death as a complete death, have justified the harvesting of human organs from brain-dead

persons. At the same time other scholars, notably Arthur Caplan®, but also Tom Beauchamp and

! Singer and Kuhse in their book Unsanctifying Human Life: Essays on Ethics (2002) advocate prohibiting any kind
of killing in any circumstances that would violate the sanctity of all life, not just human life. They reject the notion that
human life overrides and is more important than anything else. In their discussions of disabled infants and their right to
live, they delve into the area of brain death and link it to questions such as whether humans should be allowed to self-
terminate or whether it is permissible to remove organs such as the heart from a human being for the purpose of
transplanting it into another.

U 2 For example, Caplan, Van Buren and Tilney in their article “Financial Compensation for Cadaver Organ Donation”
(1998) discuss those who advocate organ markets and compensation of donors. They believe that financial incentives
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n James Childress’, have rejected brain death as a complete death and the commodification of
human organs. What is missing from these discourses is any mention, let alone discussion, of
Islamic points of view on brain death and organ transplantation. It is my contention that it is
now time to investigate existing Muslim discourses of the issue and then, building on all these
discourses, to offer a new and synthetic approach to brain death and organ transplantation,
which are two of the most important and pressing contemporary ethical issues of our time.

My research will provide an understanding of these issues through an ethical evaluation
of brain death and organ transplantation in contemporary Muslim ethics and discourses. I will
discuss the new ways of looking at the ethical evaluation of brain death and why it is so
controversial in the context of organ transplantation (i.e. as a complete death or not), in addition
to reviewing the relevant literatures, both Islamic (classical and contemporary) and Western,

which are used by bioethicists today.

The scope of the study: Consideration will be given to the problems that face human beings in
general and Muslim societies in particular in the 21* century in terms of the global
commercialization of the human body for spare parts. I will investigate controversial opinions
surrounding brain death and organ transplantation—such as modern notions of the mind-body
relationship as well as life-sustaining treatment, health policy and its social, political, cultural
and economic consequences. I will also discuss the various and contrasting meanings of the
following Islamic philosophical and religious concepts: soul, spirit, life, afterlife, grave, Barzakh
and Resurrection. In discussing the meaning of these words I will use primary sources— the
Qur’an and its commentaries, collections of Hadith, classical philosophical texts, etc., as well as

contemporary books written by Western and Muslim thinkers.* The main applicable Qur’anic

and rewards should be denied and refused because of the ethical problems and dangers to personal freedom and human
dignity. Consequently, they believe financial encouragement will render human organs subject to market prices and
will transform human beings into a source of spare parts. Also Glannon, in Biomedical Ethics (2005) highlights the
need to protect patients from exploitation in experiments by ensuring that permission and consent of patients is
mandatory beforehand. He also says there is no difference between “doing” and “allowing” death as well as between
“intending” and “foreseeing death”. Finally, Chapman, Deierhoi and Wight in Organ and Tissue Donation for
Transplantation (1997) examine the many different approaches taken internationally, at both legislative and individual
levels, to improve donor rates. They examine all the aspects of organ and tissue donation and the methods used to
increase donation.
3 In Principles of Biomedical Ethics (2001) Beauchamp and Childress discuss ethics and morality in relation to the
moral imperative inherent in dispensing medical services and its related responsibilities and they identify four general
ethical principles in medicine— respect for autonomy, non-maleficence, beneficence and justice; consequently, they
replace it with their own four rules underpinning the medical “professional-patient relationship” which are: veracity,
privacy, confidentiality and fidelity.

U 4 Al-Razi’s al- TafSir al-Kabir (also called Mafatih al-Ghayb) (1980), Ibn Kathir’s 7afsir al-Qur’an al-‘Azim
(1992), Al-Zamakhshari’s Tafsir Al-Kashshaf (1990 ) and Al-Tabari’s al-Bayan fi Tafsir al-Qur’an (1986) to name

I
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0 verses are those that deal with the relationship of the soul to the human body, touching upon
N such subjects as the soul, spirit, life, reason, intellect, afterlife, as well as the grave, Barzakh, the
imaginable world, paradise and hell. The Prophetic Ahadith analyzed here are taken from the
canonical collections and deal with much of the same set of topics.When it comes to the primary
(contemporary) modern sources and authors, specifically on the legal aspects of organ donation,
I make use of their wide range of opinions.’ Similarly, the contemporary western thinkers and
works I use are very diverse in range on the topic of organ donation and sale, as well as, the

bioethics of organ transplantation.®

Methodology: This research will focus on texts, both classical and contemporary. First, I will
discuss the conception of the relationship between the soul and the human body from a
philosophical approach, as well as the afterlife and the human transformation from this life to
the afterlife in the “imaginal world” or Barzakh. In addition, attention will be given to the
concepts of resurrection and the final destination, i.e., either hell or paradise. This section will
also look at the role of past and present Muslim medical doctors and other health professionals.
Second, I will look at the bioethics of life-sustaining treatment, and the implications of

commercialization. Moreover, it is my intention to discuss the issues surrounding the organs,

just a few. Al of the foregoing apart from Al- Zamakhshari are mainly Sunni in inspiration, although each looks at
issues from a particular angle, such as al Zamakhshari’s Mu‘tazili- inspired excgesis. Among the classical sources 1
will also consult Fatwa literature. For works that touch on the connection between body and soul, | will rely on Ibn
Qayyim’s Kitab al- Ruh (1963), Al-Ghazali’s /hya’ ‘Ulum al-Din (1900}, Al-Tawhidi’s Thalath Rasa il Ii- Abi
Hayyan al-Tawhidi (1951),and Avicenna’s De anima in Rahman’s edition (1989).
5 Abu Zayd’s Figh al-Nawazil (1996), Shingiti’s Ahkam al-Jirahah al-Tibbiyyah (1994) and Yasin ‘s article “Bidayat
al-Hayah al-Insaniyyah fi Daw’ al-_Nus_ﬁs al-Shar ‘iyyah wa- Ijtihadat al-‘Ulama’ al-Muslimin”(1985). Moreover, |
will also utilize Ordoghdow’s “Bidayat al-Hayah al-Insaniyyah” (1985). Also important, particularly for its
rationalist perspective on the subject, is Fazlur Rahman’s Health and Medicine in the Islamic Tradition (1989).
Finally, I plan to look at some of the contemporary fatwa literature, both official—such as the responses of the
Islamic Figh Academy in Jeddah—and individual--such as Shaykh al-Sha ‘rawi, and Shaykh al-Qaradawi.
6 For an evaluation of current traditionalist opinion on the subject, I will turn to Rispler-Chaim’s fatwa-based studies
of Islamic medical ethics, particularly her Islamic Medical Ethics in the Twentieth Century (1993). Some of the
secondary (contemporary) western works and authors that T will use (specifically in the area of metaphysics) include
Chitttick ‘s Imaginal Worlds (1994), Wisnovsky’s Avicenna’s Metaphysics (2003), Black’s “Psychology: Soul and
intellect” (2005) and Nader’s Ibn Sina Wa al-Nafs Al-Bashariyyah (1960). In the area of bioethics and the sanctity of
human life generally I intend to draw upon Rachels’s Created from Animals: The Moral Implications of Darwinism
(1991), Singer and Kuhse’s Unsanctifying Human Life (2002) and Beauchamp and Childress’s Principles of
Biomedical Ethics (2001). For bioethics and organ transplantation procedures I will consult Harris’s “The Survival
Lottery’ (1975), Kluge’s “Organ Donation and Retrieval: Whose Body Is It Anyway?” (2002) and Kass’s “Organs for
Sale? Propriety, Property, and the Price of Progress” (2000). For issues of organ commodification I will refer to
Peters’s “Life or Death: The Issue of Payment in Cadaveric Organ Donation” (1998), A. L Caplan et al’s “Financial
Compensation for Cadaver Organ Donation: Good Idea or Anathema?” (1998) and Evans’s “Money Matters: Should
Ability to Pay Ever Be a Consideration in Gaining Access to Transplantation?” (1998). For issues of consent in organ
transplantation I will consult for example Pellegrino’s “Families’ Self-interest and the Cadaver’s Organs: What Price
Consent?” (1998) and Veatch and Pitt’s “ The Myth of Presumed Consent: Ethical Problems in New Organ

U Procurement Strategies” (1998). Lastly, for issues of brain death I rely on Ohnuki-Tierney’s “Brain Death and Organ
Transplantation: Cultural Bases of Medical Technology” (1994). See the Bibliography for more details.
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n the donors, the recipients, the medical teams involved in organ transplantation, and in addition
the objectives, purposes and philosophy behind them. Specifically, insofar as it relates to Islam’s
encouragement of seeking medical treatment and the responsibility of medical doctors for the
wellbeing of their patients, I will also discuss the considerable research that has been done (both
religious and secular) regarding the ethical evaluation of brain death and organ transplantation
in contemporary Muslim societies.

Third, there will be an analysis of health policy, ethics and human values in terms of
their social, political, cultural and economic consequences, particularly for families, health
professionals and the wider society. This research will utilize an extensive review of classical
Islamic texts and contemporary works to establish philosophical and theological precedents in
the bioethics of organ transplantations.

The thesis will thus be divided into four main chapters. The first chapter serves as the
preliminary considerations and includes an introduction to the ethical evaluation of brain dead
persons and organ transplantation in contemporary Muslim ethics. Some contemporary Muslim
and Western thinkers’ views will be introduced, as well as their position on some controversial
issues related to organ transplantation and brain-dead persons. This chapter will also focus on
definitions of life, soul, spirit, heart, human body and human being, as well as the location of the
spirit and signs of life. This section will also utilize philosophical works by both contemporary
Muslim and Western thinkers, as well as present the understanding of Muslims on the definition
of the soul, heart, life and body. Moreover, it will link life-sustaining treatment to the inception
of human life and its end in relation to the ethical evaluation of brain death and organ
transplantation in contemporary Muslim ethics. The chapter will also focus on the stages of
human creation and the Qur’an; the stages of the beginning of human life; abortion and Islam;
the definition of death; death in the Qur’an and Shari‘ah rules; traditional signs of death; signs
of death in modern medicine; respect for the dead body; the end of human life and the location
of life. Lastly, this chapter will discuss the resurrection and the Qur’an; the time of death and
the angels of death; Barzakh (the Isthmus after death); the next world; the unfolding of the soul;
three categories of souls in the Qur’an; and transformation and afterlife. The second chapter will
discuss the definition of the brain, brain-dead persons and brain death; as well as, the role and
responsibilities of the Muslim doctor in Islamic medical ethics. Chapter Two will also discuss
in-depth the ethical evaluation of brain-death in relation to death which is the end of human life
and of the person in this world. It is important to discuss this because science and medical

U technology have become so advanced, that it is possible today to retrieve and procure organs
v
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0 from one person in order to transplant them into another. The third chapter will be divided into
six main areas: first is the push/pull factors for recipients and donors; second, the Islamic
conception of ownership of the human body as revealed in the Qur’an and Sunnah; third is the
arguments of Islamic scholars and experts who completely oppose the sale and donation of
human organs; fourth, the arguments and justifications of scholars who are partially against the
sale and donation of human body parts; fifth, the arguments and justifications of scholars who
support the sale and donation of human body parts under dire necessity; and sixth, the ethics of
organ transplantation. The fourth chapter will deal primarily with health policy; organ sale and
human dignity; organ retrieval and ways to increase organ availability; the commercialization
and commodifcation of human organ sales; as well as organ donation and the position of Islam
on seeking treatment.

It will emerge that a coherent Islamic position on these controversial issues can be
constructed from the raw materials listed above: namely, that Islamic principles condone human
organ sales out of necessity as a life-sustaining treatment, though not for the purpose of

commodification or commercialization.
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Chapter One: Preliminary Considerations

Section 1.1 What is Organ Transplantation?

This chapter includes Muslim beliefs that underlie the various positions in relation to
brain-dead persons and organ transplantation. Also, this chapter serves to help the reader
understand why and how Muslim interpretations vary regarding this topic. Organ
transplantation is a new issue facing Muslim societies and a new topic for scholars, especially
ethicists, jurists and medical doctors, as well as human rights advocates, politicians, political
scientists and social activists.'

As a life-sustaining treatment, transplantation conforms to Islamic teachings, which
largely encourage human beings to seek treatment. The Prophet of Islam, peace be upon him, has
said, “O servants of God, seek treatment for yourselves. God has created sickness as he has
created treatment for that sickness”.” The Prophet (pbuh), was once asked by Arab nomads if
they should search for a treatment for sickness or just trust in Allah alone? The Prophet (pbuh)
replied to them that, “God did not create sickness without creating treatment for that sickness-
he is wise who knows this, and ignorant who is unaware of it.”

In another context the Prophet (pbuh), said, “Every sickness or disease has a treatment
or cure. If the cure reacts with the sickness, the person has health, with the help of God.” * It
was also asked of the Prophet (pbuh), “O Prophet, tell us about drugs that we can take for
treatment, the precautions we are taking by having recitation and saliva blown upon us. Are
these preventing what God had already decided?” And the Prophet (pbuh) replied, “It is part of
what God did rule.”” These Ahadith also show that it is permissible to treat oneself.

Organ transplantation is a means of treatment, and therefore, it is permissible and
allowed by reason and religion and for the common and public interest. Organ donation can take
place between one living person and another, or from a dead person into a living person as

stipulated before the former’s death by will or documented consent.®

! Yusuf al-Qaradawi, Fatawa Mu ‘asirah (Al-Mansura, Egypt: Al-Wafa, 1993), 530-540.
2 Muhammad Ibn ‘Isa Abu “Isa al-Tirmidhi, Sunan al-Tirmidhi, 2" cd. (Istanbul: Dar Sahnun, 1992), 3: 383; Muhammad 1bn
Yazid Abu “Abd Allah Ibn Majah, Sunan Jbn Majah, 2™ ed. (Istanbul: Dar Sahnun, 1992),2:1137.
3 tbn Majah, Sunan /bn Majah, 2:1137-1138.
, 4 Muslim Ibn Hajjaj, Sahih Musiim, 2™ ed. (Istanbul: Dar Sahnun, 1992), 2:1729; Ibn Majah, Sunan fbn Majah, 2: 1138.
U 5al-Tirmidhi, Sunan al-Tirmid#i, 3: 383; 1bn Majah, Sunan bn Majah, 2:1137-38.
6 al-Qaradawi, Fatawa Mu ‘asirah , 530-540.
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0 The novelty and significance of the issue of human organ sales and donation has won the
attention of both experts and the public. It is an issue which converges upon the conception of
human life, values and dignity as well as impacting on the economic, social and legal spheres.
The subject of human organ sales and donation is also compelling and confusing for
philosophical and religious reasons. As Leon Kass and others have argued it links together some
of the most powerful religious and secular ideas and principles that govern and enrich modern
life today, such as: our devotion to scientific and medical progress for the relief of man’s
suffering; private property and free enterprise; and the primacy of personal autonomy and
choice.” In addition, there are certain other notions that arise with human organ sales and
donation, chief among them being notions of decency, propriety and the sanctity of human
bodily integrity and respect for a person’s mortal remains.®

In “Organs for Sale?” Kass delves into these controversies over organ sales, in particular
asking: Why it is so offensive to engage in the commercialization of human organs, but not their
donation?’ This goes to the heart of the matter in the debate between past commentators and
between contemporary Muslim and western thinkers and experts over organ transplantation:
What is the qualitative difference between giving an organ and selling it and between receiving
it as a gift and buying it? One of the most striking features often overlooked in the heated
debate over the permissibility and ethics of organ sales and donation—and by extension over
organ transplantation itself—is that society, by allowing organ donation, has already overcome
the societal repugnance at the “exploitative manipulation” of one human body to serve the life
and health of another. With donation, Kass says, we justify our present arrangements in
acquiring organs for transplantation not oniy on the grounds of utility and individual freedom,
but also on the basis of generosity in that the generous deed of the giver is made inseparable
from the organ given.'® But what about those who are in dire need of organs and who cannot
afford to wait for the generosity of others, but would like instead to expedite matters by offering
money for life-saving organs? “

Put another way, what is so reprehensible about allowing “payment” between willing
donors to sell their organs to willing buyers/recipients? This is particularly acute in the case of

those individuals who face imminent or prolonged death.'” Despite the prohibitions put in place,

7 Leon Kass, “Organs for Sale? Propricty, Property, and the Price of Progress” Intervention and Reflection (2000): 65-86.
8 1bid.
9 Ibid.

10 Ibid,
U 1 bid,

12 Ibid.
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0 many transplant surgeons, hospitals and even the not-for-profit transplant registries and
procurement agencies, are making handsome profits from the organ-trading business." In light
of these facts, should human organ sales be re-assessed and allowed? Kass for one warns
strongly against allowing financial incentives into the equation, believing it would inevitably:1)
commodify these exchanges; and 2) tum generosity into trade, gratitude into compensation and
treat the “most delicate of human affairs” as if everything is reducible to its price."

There are, from the standpoint of Islamic religious experts and scholars, important
considerations in the sale and donation of human organs. These considerations revolve around
the conception of ownership of the human body, as well as the role of “ darura” or dire necessity
and the implications of modern medical and scientific innovations such as blood transfusion and
organ transplantation. Some scholars have ruled that the purchasing and selling of human organs
is “impermissible” under Islam without dire necessity. As Muhammad Yahya Ahmad Abu Al-
Futuh—a consultant of law in the Kuwaiti Ministry of Health'’, Mukhtar Al-Mahdi—who is
chief of the Department of Nerve and Brain Surgery at Ibn Sina Hospital in Kuwait City '* and
Muhammad Sayid Tantawi—Grand Mufti of Egypt'’ maintain, these scholars— such as Sheikh
Al-Sha‘rawi, a famous Qur’anic commentator—have made rulings against selling and donating
human organs on the basis that a human’s body is owned by Allah and therefore he/she is not
permitted to dispose of that body in light of the juristic rule “ He who does not have a thing
cannot give.”

While other scholars such as Jad Al-Haqq Ali Jad Al-Hagq—the previous Grand Mufti
of Egypt—as quoted by al-Tantawi'® have allowed or deemed permissible organ donation under
certain conditions, chief among them the involvement of a reliable doctor and gaining the
permission of the living patient to operate on their body to transfer an organ to another person.
In support, they have cited the Qur’anic verse “And slay not yourselves, and cast not yourselves

with your hands into perdition.”"* !

13 Ibid.

14 Ibid., 65-86

15 Muhammad Yahya Ahmad Abu al-Futuh, “Bay * al-A ‘da’ al-Bashariyyah fi Mizan al-Mashru ‘iyysh ,” in A-Ru’yah al-
Islamiyyah li-Ba‘d al-Mumarasat al-Tibbiyyah, Al-Islam wa-al-Mushkilat al-Tibbiyyah al-Mu‘asirah 3. (Kuwait:Al-Munazzamah
al-Isiamiyyah 1il-“Ulum al-Tibbiyyah,1995), 371.

16 Mukhtar al-Mahdi, “A ‘d @ al-Insan Bayna al- Hibat wa -al-Bay* wa- al-Akhdh bila Wa siyyah,” in A/-Ru’yah al-Islamiyyah
li-Ba'd al-Mumarssat al-Tibbiyyah,297.

7 Muhammad Sayyid aI-Tanl—i\@, “Hukm Bay* al-Insan Ii ‘Udwin min A ‘da’ihi aw al-Tabarru* bihi,” in ALRu'yvah al-
Islamiyyah li-Ba'd al-Mumarasat al-Tibbiyyah, 309-314.

18 fbid., 309-314.

U 19 Ch.2: 195

L1 See Appendix
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0 Some of these scholars have even been inclined, according to Al-Tantawi, to accept the
permissibility of paying material recompense in the case that the non-transfer of an organ to a
patient entails ruin or serious harm to them and there is no donor of blood relation available,
since such a case would be one of “dire necessity.””® These scholars have justified the disposal
of human organs through sale or donation by way of analogy to the lawful sale of a woman’s
milk and of blood.”" Other scholars have rejected this view, pointing out there is a great
difference between the sale of a woman’s milk or blood and the sale of human organs.

Abu al-Futuh says that removal of the former—women’s milk and human blood— do
not decrease or impede the bodily functions, since by nature they are renewable and the “sold”
quantity can be easily replenished-although he notes that if the quantity of blood is excessive
and inflicts harm upon the body, the sale would be impermissible since harm is est ablished.”
Moreover, there is another group of scholars who reject human organ sales, but nevertheless
draw a distinction between “purchaser” and “seller”. 2

Muhammmad Fawzi Fayd Allah-a professor at the Faculty of Islamic Shari‘ah and
Islamic Studies at Kuwait University, Kuwait, says these scholars hold that a free man (be he a
Muslim or Dhimmii i.e, a free non-Muslim residing in Muslim lands) cannot be sold, which
includes selling him or some part of his body.* However, they hold at the same time that if a
patient has no choice but to acquire an organ from another person, and he does not find any
person to donate such a needed organ or does not find any artificial substitute, then “...purchase
of that organ is permissible within the aforementioned conditions for cutting from living people,
due to a dire necessity and in this, the patient does not make a wrongdoing, but the sin is the
seller’s.”” Although this is Fayd Allah’s opinion, I strongly believe there is no sin involved

whether it is on the buyer or the seller in the case of organ transplantation for life-sustaining

purposes.

20 Muhammad Sayyid al-Tanfawi, “Hukm Bay* al-Insan li -*Udwin min A ‘da’ihi aw al-Tabarru* bihi,” in ALRu yah al-
Isfamiyyah li-Ba’d al-Mumarasat al-Tibbiyyah, Al-lslam wa-al-Mushkilat al-Tibbiyyah al-Mu‘asirah 3. (Kuwait: Al-Munazzamzh
al-Islamiyyah lil-*Uium al-Tibbiyyah,1995), 312.

21 Muhammad Na “im Yasin, “Bay’ al-A ‘da’ al-Adamiyyah,” in ALRu’yah al-Islamiyyah li-Ba’d al-Mumarasat al-Tibbiyyah,
356.

22 ‘|gam al-Din al-Shirbini, “Al-Mawt wa- al-Hayah bayna al-Atibba wa- al-Fugaha, ” in Al-Hayah al-Insaniyyah:Bidayatuha wa-
Nihayatuha f. i al-Mafhum al-Islami , Al-islam wa-al-Mushkilat al-Tibbiyyah al-Mu‘asirah 2. (Kuwait: Al-Munazzamah al-
Isiamiyyah Iil-*Ulum al-Tibbiyyah, (1985), 347-362.

23 Abu al-Futuh, “Bay* al-A ‘da’ al-Bashariyyah fi Mizan al-Mashru ‘iyyah,”, 371.

24 Muhammmad Fawzi Fayd Allah, “Al-Tasarruf fi A ‘da’ al-Insan,” in ALRu’yah al-Islamiyyah li-ba’d al-Mumarasat al-
U Tibbiyyah, 330.
25 Ibid., 338.
4
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n The Grand Mutfti of Tunis, Sheikh Muhammad al-Mukhtar al-Salami says that rulings
with regard to organ transplantation are dependent on the objective.’® For example, al-Salami
says that transplantation can be done for cosmetic reasons such as adjusting a nose or chin size
or enhancing one's looks or it can be done to change one’s identity, such as by criminals or
fugitives running from the law.”” However, al-Salami says these reasons do not apply to brain or
nervous system transplants, because of their special role in giving a person his human qualities.”®
He is therefore adamant that transplantation must only be allowed for genuine psychological or
physiological reasons, like restoring health and normality to the body and psychological balance
to the person, and not for cosmetic purposes.” Thus, al-Salami says that such transplantation is
permissible within certain specified conditions and when a good chance of recovery exists.*’

Organ transplantation for him is a means whereby doctors overcome illness, pain and mutilation

and is therefore a form of treatment.>’ He furthermore says that the transplant organ should

only be used if still alive and that an organ may continue to live after the death of its owner
whose brain-stem is dead.’> Moreover, he adds that it may or may not be a life-saving organ. **

Al-Salami does insist, however that since the brain is a unique and personality-giving organ, it

should never be wholly or partly removed from anyone capable of sustaining life. **

Barbara A. Koenig and Linda F. Hogle observe that organ transplantation—a
technology that has become “standard therapy” over the past 30 years— provides an
opportunity to examine transformations in concepts of the body and the self. In addition, they
say it is fertile ground for exploring a plethora of contemporary issues such as property rights,
commodification, the changing nature of kin relations in contemporary culture, and the artificial
extension of life (or death) or life-support technology.* Koenig and Hogle also contend that
organ transplantation is part of life-sustaining treatment, saying that “Transplantation must be

located within the spectrum of ‘end-of-life technologies’ deployed to stave off death”.** Koenig

and Hogle also review and extensively cite the works of Donald Joralemon (a professor of

26 Muhammad al-Mukhtar al-Saiami, “Zara ‘at khalaya al-Jihaz al-*Asabi wa- khassatan al-Mukh,” in AFRu’yah islamiyyah fi-
zara ‘at Ba ‘d al-A ‘da’ al-Bashariyyah,117.

27 Ibid,, 117.
28 1bid., 117.
29 Ibid., 118.
30 Ibid., 118.
31 1bid., 118.
32 [bid., 119.
33 Ibid., 119.
34 1bid., 119.
35 Barbara A. Koenig and Linda F. Hogle, “Organ transplantation (rc)examined?” Medical Anthropology Quartcrly, New Scrics, vol.
U 9, n0.3( 1995): 393.
36 Ibid., 393.
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0 Anthropology at Smith College) and Lesley A. Sharp (another professor of Anthropology at
Barnard College) which touch on all the abovementioned issues connected to organ
transplantation (i.e. property rights, commodification, life support, conception of body and self

etc.) in their analysis.”’
Section 1.2 Definitions: Human Being, Life, Soul, Spirit, Signs of Life, Heart

Introduction

What is a human being? For al-Mahdi, the human being is the living brain. Taking the
opposite view, Ibrahim says the human being is the soul, but cautions that no one can truly
know the reality of the soul, since it is both intangible and unseen. As such, he places his
intellectual focus on the human heart and spirit/soul in defining the human being. Imam
Muhammad Ibn Muhammad Abu Hamid al-Ghazali—the great Sunni Muslim jurist, theologian
and influential scholar—has for his part eloquently described the soul and its different
characteristics, while Imam Fakhr al-Din al-Razi—another great theologian, philosopher and
Qur’anic exegete—has defined the human being as a physical body that we can see. Al-Razi
furthermore deems the spirit and the soul to be one and the same, using many Qur’anic verses in
support of his argument. Similarly, ‘Abd Allah Muhammad ‘Abd Allah—a consultant with the
Supreme Court in Kuwait, has examined the spirit on the basis of Qur’anic verses much like al-
Razi.

This chapter evaluates the extensive literature, divergent viewpoints and various
scholarly definitions of what a human being is. In presenting these arguments, I have cited a
select number of authorities who stand out on account of their scholarly merit. These scholars
include those who have already been mentioned, such as al-Ghazali, who in his seminal book
Ihya’ “Ulum al-Din coherently and comprehensively discusses the nature of soul/spirit. They
also include such other writers as Muhammad Ibn Abi Bakr Ibn Qayyim al-Jawziyyah—a
famous Sunni jurist and Qur’anic commentator— and his book on the soul/spirit Kitab al- Riuh
which was particularly helpful and Ibn Sina’s A/-Naf$s Al-Bashariyyah which was frequently
quoted by al-Razi in his arguments on the soul/spirit. ‘Umar Sulayman al-Ashqar—professor of
the Faculty of Islamic Shari‘ah and Islamic Studies at Kuwait University— and his article
“Bidayat al-Hayah wa-Nihayatuha” was also very important in its own right because he

discusses in depth the soul/spirit; while Tawfiq al-Wa — a professor of Islamic Shari‘ah and

37 Ibid., 393
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n Islamic Studies at Kuwait University in his article “Hagiqat al-Mawt wa-al-Hayah fi al-Qur’an
wa-al-Ahkam al-Shar‘iyyah” looks at the relationship between body and soul/spirit.
Furthermore, other articles and short treatises by Majid Fakhry, al-Wa“, al-Razi and Ibn
Qayyim, were all immensely helpful for the discussion of spirit and soul. The scholarly works of
Imam al-Qurtubi—a famous scholar, philosopher and theologian; as well as Qur’anic
commentator—in his tafsir al-Jami* Ii-Ajzkg;m al-Qur’an, Ahmad Shawgqi Ibrahim—a medical
doctor in Kuwait, Ibn Kathir— a prominent Sunni Muslim Qur’anic commentator— in his
tafSir al-Qur’an al-‘Azim ; as well as Imam al-Zamakhshari—a famous theologian, philosopher
and Mu’tazilite— in his tafsir a/-Kashshaf have all stressed the importance of the human heart,

consciousness, feeling and understanding.

The scholars presented here have differing opinions about the concepts of human spirit/
soul, as well as, what constitutes a human being— that is, is he/she strictly defined based on the
physical body, the metaphysical soul or is it rather a combination of both soul and body that
makes up a human being vis-a-vis the overall definition of human life? The various scholars also
hold wide-ranging, divergent viewpoints on this matter, most of which are conflicting
theological opinions not only on the concepts of soul and spirit, but also on the definition of life
and what constitutes the primary (master) organ in the human body, the one for which life itself

is inextricably linked.

Some of the abovementioned scholars have convincingly argued that human life is
dependent, ultimately and solely, upon the functioning brain, while other scholars have pointed
to the heart and still others have argued holistically that it is a combination of both brain and
heart. *® In addition to this, there has also been intense scholarly speculation and discussion over
what defines and constitutes human death itself. After reviewing all the literature, positions and
scholarly arguments dealing with these topics, it is my humble opinion that the human soul,
spirit and life are concepts that Allah and his Messenger discussed and gave different names to
in various places within both the Qur'an and the Sunnah of the Prophet Muhammad (pbuh). For
example, the Islamic concept of soul/spirit is seen as a unitary concept (i.e. there is one human
soul); nonetheless, "the soul" has three different characteristics as mentioned in the Qur'an: in
Ch. 89:27-30 the soul is called Nafs al-Mutma’ innah, “(To the righteous soul will be said:) "O

(thou) soul, in (complete) rest and satisfaction!” “Come back thou to thy Lord,- well pleased

: 38 Mukhtar al-Mahdi, “Bidayat al-Hayah al-Insaniyyah,” in Al-Hayah al-Insaniyyah: Bidayatuha wa- Nihayatuha fi al-Mafhim al-
U Islami, Al-Islam wa-al-Mushkilat al-Tibbiyyah al-Mu‘asirah .2. (Kuwait: Al-Munazzamah al-Islamiyyah lil-‘Ulum al-Tibbiyyah,
1985), 69.
7
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0 (thyself), and well-pleasing unto Him!” “Enter thou, then, among My devotees!” “Yea, enter
thou My Heaven!”; Ch. 6:93,“Who can be more wicked than one who inventeth a lie against
God, or saith, "I have received inspiration,” when he hath received none, or (again) who saith, "1
can reveal the like of what God hath revealed"? If thou couldst but see how the wicked (do fare)
in the flood of confusion at death! - the angels stretch forth their hands, (saying),"Yield up your
souls: this day shall ye receive your reward,- a penalty of shame, for that ye used to tell lies
against God, and scornfully to reject of Hi s signs!"”; and in Ch. 12:53 it is called Nafs al-
Ammarah bi al-Sw’, “Nor do I absolve my own self (of blame): the (human) soul is certainly
prone to evil, unless my Lord do bestow His Mercy: but surely my Lord is Oft- forgiving, Most
Merciful.” ; and finally in Ch.75:2 it is called Nafs al-Lawwamah, “And I do call to witness the
self-reproaching spirit: (Eschew Evil).”® Equally, the notion of spirit in the Qur'an has at least

six different meanings, although the word for both soul and spirit, "ruh", is one.*

As we will see from the various definitions of spirit/soul presented, there is no one
agreed-upon Islamic position; instead there is a multitude of various opinions of schools of
thought held by prominent theologians and philosophers, both past and present. For Fakhr al-
Din al-Razi, the soul, spirit and life are one. Al-Razi has argued on the basis of the various
Qur'anic verses that the human being is body. Although al-Razi admits that the Qur'anic verses
have different meanings for spirit, soul and life, they are nevertheless always the opposite of
death-which has a totally different meaning altogether. The direct meaning of death in the
Qur'an is the separation of the soul, life or spirit from a body. Moreover, death in the Qur’an and

Sunnah also has an indirect meaning in moral and religious usages.

Life is defined by breathing, nourishment, development, movement and reproduction.
All living creation (both human and non-human) have different procedures for breathing,
nourishment intake, development, movement and reproduction. For instance the breathing of
warm blooded mammals differs greatly from that of plant and microscopic life forms. Yet,
suffice it to say, all the abovementioned characteristics of life are diametrically opposite to

death.

U 39 Muhammad Ibn Abi Bakr Ibn Qayyim al-Jawziyyah, Kitab al- Ruh (Beirut: Dar al-Fikr, 1991),216-238 .
49 Ch.26:193; Ch.19:17;Ch.2:253;Ch.58:22;Ch.78:38;Ch.42:52.
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0 Both life and death, as the Qur’an mentions, have been created by God, who is also the

one that extracts living things from death and vice versa. *'

Section 1.2.1 What is a human being?

Here I present the general opinions of Mukhtar al-Mahdi and Ahmad Shawgi Ibrahim in
trying to answer the primordial and existential question of what a human being is.
Consequently, I take as a starting point al-Mahdi’s theory that the human being is essentially a
living brain which carries the human soul. For al-Mahdi and those who hold a similar opinion,
the human being is, for all intents and purposes, exclusively defined by the creation and
existence of a living brain. My refutation of al-Mahdi and his argument is that the human being
cannot be defined simply as a living brain. Rather, it is a known fact that without the rest of the
human body's vital organs— such as the heart, liver and kidneys, a person cannot survive, even
with the presence of a living brain. Of course, the brain is a vital organ, but it cannot be the

human being.

On the other hand, Alexis Carrel, as cited by Ibrahim, believes that the human being is
not the physical body at all; instead he argues the human being is unknown and will remain such
forever.”? However, Carrel overlooks a major contradiction in contending that the human being
is not a physical body— one which we can see before us— but is instead untouchable like the
soul, spirit or life. What he overlooks is that the soul needs a physical body, for without a body
we cannot recognize the soul, spirit or life. Ibrahim also holds the same philosophical position as
Carrel and maintains that, since the human being is soul/spirit, then the soul/spirit is unknown
except from what God (Allah) and his messengers have said concerning them.* Furthermore,
Ibrahim affirms that the heart is the master organ that controls the human body, the soul,
consciousness— basing his argument on an important Qur'anic verse that reveals how human
soul, spirit or life is to be found in the human heart contrary to the view of al-Mahdi .**
Similarly, Ahmad al-Qadi—a medical doctor in Panama City, Florida, USA— also holds that

41 Ch.67: 1-2; Ch.57:2; Ch.30: 19.

42 Ahmad Shawqi Ibrahim, “Nihayat al-Hayah al-Bashariyyah,” in A/-Hayah Al-Insaniyyah : Bidayatuha wa- Nihayatuha fi al-
Mathum al-Islami, 363-377.

u 43 1bid., 363-377.

44 Ch.17:85.
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0 the human soul is located in the heart.* Both al-Qadi and Ibrahim have presented and elaborated
on the "heart" as a moral heart and not just a physical "piece of meat"; they have, moreover

based their reasoning on Qur'anic verses.

It is my qualified view that the human being is not only soul, spirit and life, but an
amalgam of body, soul/spirit and life, such that all three of these items have the exact same
meaning. It was al-Ghazali who skilfully classified the human soul into three categories

¢ With respect to the work of

according to the existing Qur'anic classifications of human soul
Imam al-Ghazali on this topic, I hold that the human soul is one-despite having different
characteristics, just like when a person has varying individual personality traits. For al-Ghazali
and other similar Sunni scholars, the soul/spirit and "life" are the same and also have signs that
allow us to recognize and locate their presence in the human body. It is my strong belief that the
human being consists of 1) a human body and 2) a soul/spirit. The majority of Sunni Muslim
scholars, such as Ibn Sina, al-Ghazali, Ibn Qayyim, Ibn Taymiyyah (whom Ibn Qayyim cited)

1. *’ For this reason, I have based my own reasonin
>

concur that the human being is body and sou
and judgment on their work in order to show that the human being is both body and soul. One
should note ‘Umar al-Ashqar’s claim that Ibn Taymiyyah held that the spirit or soul is not part
of the human body at all, that in fact it doesn’t even constitute one of the body's

characteristics.”®

Section 1.2.2 Who is a Human Being? (Medical Definition)
There are various sources and viewpoints concerning the definition of a human being.

For example, al-Mahdi provides a medical definition:

A Human being is a living brain, which carries the human soul. That living brain serves

many types of organ functions in the human body. Some organs are for nutrition, others

45 Ahmad al-Qadi, “Al-Qalb wa- ‘Alagatuhu bi al-Hayah,” in A/-Hayah al-Insaniyyah : Bidayatuha wa -Nihayatuha f7 al-Mafhim

al-Islami, 383-392.

46 1) Ch. 89:27-30 as Al-Nafs al-Mutma’innah; 2) Ch. 6:93 and Ch 12:53 Al-Nafs al-Ammarah Bi al-Su’; 3) in Ch. 75:2 Al-Nafs al-

Lawwamah (as in the self-reproaching person).

47 Muhammad Ibn Muhammad Abu Hamid al-Ghazahi, liya’ “Ulum al-Din: Kitab sharfi ‘ajaib al-galb vol. 3, (Cairo: Maktabat al-
Tiyariyyah al-Kubra, 1950), 3-5; Muhammad Ibn Abi Bakr Ibn Qayyim al-Jawziyyah, Kitab a/- Ruh (Beirut: Dar al-Fikr, 1991),

175-212.
U 48 ‘Umai Sulaynl_an_ al-Ashgar, “Bidayat al-Hayah wa- Nihayatuha, ” in Al-Hayah al-Insaniyyah : Bidayatuha wa- Nikayatuha i
al-Mathum al-Islami , 130-153.
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0 for human waste, transportation, and movement at will. Additionally, the human soul

controls all human organs and actions through the brain.” **

By contrast Ibrahim, a medical doctor in Kuwait, prefers the position of Carrel, who
said: “ The science of anatomy, physiology, chemistry, psychology, sociology and other sciences
did not give us definite results on what is the reality of a human being. The human being is
unknown by himself and our ignorance of a real human being will be unlimited forever”."?
According to the Qur’an and the Tradition of the Prophet (pbuh), on the other hand the human
being is not only a body, but also soul and spirit. Scholars clearly disagree about the definition
and knowledge of the human being. Medical doctors have defined the human being as a body
composed of cells which are subject to disease and health, whereas psychologists have defined
the human being as a “feeling” that we cannot grasp or touch. Similarly, Sunni Muslim scholars
have not been able to come to a consensus on human soul and its secrets. Whatever they do
know about the spirit comes from the Qur’an and the Sunnah.”

Ibrahim does insist however that the beginning and end of a human life are connected
strongly to the body , soul, spirit, intellect and heart; therefore, it is obligatory for any
researcher of this topic to first know all these components of human life in order to understand

when human life starts and ends.

Section 1.2.3 The Human Being: Body and Soul or Soul or Body?

Muslim thinkers generally hold that the human being consists of two important essential
parts-—the physical body and the soul. When both body and soul are functioning together a
person is a full person, and when body and soul part company from each other, the person is

considered dead.’

Section 1.2.4 Definition of Soul
Muslim and non-Muslim scholars, cthicists and philosophers have long disagreed over
the human soul, in particular whether it is something different or separate from the body and

spirit, or if it is something that is generated and created as a by-product from the contact

49 ytikhf ar al-Mahdi, “Bidayat al-Hayah al-Insaniyyah,” in A/-Hayah al-Insaniyyah : Bidayatuha wa- Nibayatuha i al-Mafhum al-

Islami, 345.

L2 See Appendix

L3 See Appendix

50 Ahmad Shawqi Tbrahim, “Mata Bada’at Hayah al-Insan,” in A/-Hayah al-Insaniyyah : Bidayatuha wa- Nikayatuha £ al-
U Mathum al-Islami, 14-76.

5! Ch. 32:7-9; Ch. 39:42.
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n between body and spirit. Some Sunni Muslim scholars say the spirit, unlike the soul, commands
only good things and those behaviours commanded by Allah.

Psychologists and theologians also have had arguments about the human soul and where
it originated first. Many Muslim scholars have preferred the view that the human soul is
different from the body and spirit. In their view, the soul commands both good and bad
behaviour, while the spirit commands only good behaviour. > However, al-Ghazali has said that
“the soul is the origin of all bad human characteristics”.>

Tbrahim cites al-Bayhaqi, who quotes Ibn Abbas, cousin of the Prophet (pubh), as
having said that the Prophet(pbuh) said “The worst enemy you have is your soul inside your
body”.>* Tbrahim contends that the human soul is the secret life in the human being. It is in many
ways the embodiment of the real human, just as the animal lives by the animalistic soul.
Nevertheless, it is possible that the human being has both an animalistic and a human soul.>

Al-Ghazali says that the human soul has three attributes, in effect that there are three
kinds of souls.*® If the human soul is pious and against committing wrong acts and favours doing
good deeds it is called a “pious soul”, but if it is always distressed about not doing good things
and about not obeying Allah perfectly, it is called a “soul of complaints”.*” Finally, when the
human soul is completely intent on fulfilling its own desires, disobeying its creator and ignoring
the commands of Allah, it is called a “soul that commands bad”.*® The soul is connected to the
body and it is inside the human body; when the soul enters the body, it generates life in the
body. When the soul/spirit is separated from the physical body, this event heralds its end in this
world, since as Allah says to the pious soul “(To the righteous soul will be said) "O (thou) soul,
in (complete) rest and satisfaction! Come back thou to thy Lord,- well pleased (thyself), and

well-pleasing unto Him!”.*’

52 Ahmad Shawqi Ibrahim, “ Nihayat al-Hayah al-Bashariyyah,” in A/-Fayah al-Insaniyyah : Bidayatuha wa- Nikiayatuba fi al-
Mathum al-Islami, 2. (1985), 365.

53 Muhammad lbn Muhammad Abu Hamid Al-Ghazali, fhya’ ‘Ulum al-Din -kitab sharhi ‘sjaib al-galb .vol. 3, 3-5.

L4 See Appendix

54 Ahmad Shawqi Ibrahim, “ Nihayat al-Hayah al-Bashariyyah,” in A/-Hayah al-Insaniyyah:Bidayatuba wa- Nikayatuha f al-
Mathum al-Islamj, 365.

55 Ibid., 366.

56 Muhammad Ibn Muhammad Abu Hamid al-Ghazali, fiya” ‘Ulum al-Din: kitab sharbi “aja’ib al-qalb . vol. 3, 3-5.

57 Ibid., 4.

58 1bid., 4.

U 59 Ch. 89: 27-30.

L5 See Appendix
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0 Section 1.2.5 Human Being as Body

Fakhr al-Din al-Razi—the great theoiogian, philosopher and Qur’anic commentator, who
also held that the soul and spirit are one— defines the human being in these terms: as a body
which is composed of different parts and elements in specific amounts.*’ Al-Razi defined a
human being also as a physical body that we can see and feel in front of us, which he named the
“earthly body"— what people today would refer to as organic body. Al-Razi clarified his
definition further by saying that this “earthly body” is the body which is dominated by earthly
elements such as heavy, solid organs like bones, tendons, veins, grease, flesh, skin and blood;
moreover, he said no one with an intellect would dispute that all human bodies are composed of
these similar elements and instead contend that the body is just another organ from amongst the

other organs.®'

The human being is, however, not only a physical body, but a body along with a soul
and a spirit.®* Muslim medical doctors define the human being as a body with cells that are
subject to sickness and health. ® Muslim psychologists define the soul and spirit primarily as
feeling. But, no one truly grasps the reality of the human soul and its secrets, and Muslims can
turn to the Qur’an and the Prophetic Traditions when they wish to know about the meaning of
soul and spirit. Yet, human life, its beginning and its end are both related to the human body,

soul, spirit, heart and intellect. *

Section 1.2.6 Does the Human Soul Die?
The physical body dies and is killed, but apparently not the soul, since Allah says “Hast
thou slain an innocent person who had slain none? Truly a foul (unheard of) thing hast thou

done!"; and Allah says “Nor can a soul die except by Allah’s leave, the term being fixed as by

% Fakhr al-Din al-Razi, A/-Tafsir al-Kabir. 3"cd. vol 21/ 22, (Beirut: Dar Ihya’ al-Turath al-*Arabi , 1980), 43 . “Deliver up
your souls” (6:93).

61 1bid., 43.

62 Myhammad Ibn Muhammad Abu Hamid al-Ghazali, Ibya “Ulum al-Din: kitab sharhi ‘aja’ib ) al-galb, 3-5; Ahmad Shawqi
Ibrahim, * thdyat al- Hayah al-Bashariyyah,” in AL Hayazh al- -Insaniyyah : Bidayatuha wa- Nihayatuba fi al-Mafhum al-Islam?,
364; Al-Razi, Fakhr al-Din, A/-Tafsir al-Kabir, 3"ed. vol 21/ 22, 43-44.

63 Ahmad Shawqi Tbrahim, “Nihayat al-Hayah al- Bashariyyah,” in Al-Hayah al-fnsaniyyah: Bidayatuha wa- Nihayatuha 7 al-
U Mathum al-Islami, 364.
64 Ibid, 364 .
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o writing” and “ Every soul shall taste death.”**"® The abovementioned Qur’anic verses and
similar ones show that the soul dies in a general sense, but it is the body that experiences death
and not the soul, since to say that every soul shall taste death that means that the “soul” which

tastes death remains alive. In the preceding Qur’anic verses the soul also refers to personhood.

Section 1.2.7 What is the Spirit?

The traditional understanding of spirit (human spirit) is that it is what causes life, but there
are many explanations of the term. In addition, there are various questions arising concerning

the idea of the relationhip between the body and spirit, such as:

1) What is spirit (ruh)?

2) Is the spirit eternal or temporary?

3) Do spirits (arwah = plural of ruh) remain after the death of bodies, or do they disappear?
4) What is the reality of the spirit’s happiness or discontent?

Fakhr al-Din al-Razi takes up these questions and attempts to answer them in his
Qur’anic commentary on certain verses.*

Specifically, what is the spirit and its nature? Is it a tangible physical body, which exists in
human and animal bodies, originating from a mixture of items and characteristics? Or is it a
component of this mixture? Perhaps the spirit is a phenomenon which stands alone in the human
body and is very different from that body?

The spirit, as is stated in the Qur’an several times, is something very different from the
human body because spirits are components of new essences and elements mixed together. The
spirit is a simple element, which accompanies new events or creation. For example, when Allah
creates a human body, He then creates a spirit or soul for that body. He does not create a soul or
spirit, then a body to follow. The creation of the soul (spirit) and body are two different,
simultaneous events that are linked to each other.

As Fakhr al-Din al-Razi explains, the word Amr Rabbi, the spirit, because the spirit, has

several meanings:

65 Ch.18 : 74; Ch. 3: 145; Ch.29:57; Ch.21:35; Ch.25:61; Ch.16:111; Ch.74:38; Ch.89:27;Ch.6:93;Ch.79:40; Ch.12:53;Ch.42:52;
Ch.40:15.

U L6 See Appendix
66 Fakhr al-Din Al-Razi, Al TafSir al-Kabir.3"ed. vol 21/ 22.,36-53; Ch. 17: 85.
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0 1) “It is only the command of my Allah, and knowledge that Allah has given me little”.

2) It means action.®’

Moreover, Fakhr al-Din al-Razi defines spirit as human soul, which Allah takes back when a

person dies. Al-Razi and Ibn Qayyim al-Jawziyyah give six meanings of spirit, as follows:

1) Spirit means Gabriel;

2) Spirit means power and victory;

3) Spirit means Amr Rabbi or hidden life;
4) Spirit means Revelation;

5) Spirit means the human soul;

6) Spirit is connected to Jesus Christ. **

The first definition derives from Allah’s words to Prophet Muhammad (pbuh): "which
the trustworthy Ruh (Gabriel) has brought down upon your heart that you may be one of the
warners."% -7

Archangel Gabriel, one of the most powerful angels, is referred to as spirit in another
passage where Allah says, “The Day that the Spirit and the angels will stand forth in ranks, none
shall speak except the one who is permitted by (Allah) Most Gracious, and he will say what is
right.” " In addition, Allah says in the case of Mariam (Mary) and her pregnancy, “So she took a
veil (to screen herself) from them; Then We sent into her Our “spirit” and he [Gabriel] appeared
to her in the form of a perfect man.””" As Hasan of Basrah and Qatadah, the student of Ibn
‘Abbas, likewise explained God states in another place in the Qur’an that Gabriel is spirit, i.e.

“The trusted spirit has brought it down upon thy heart.””

67 The phrasc, “The command of my Lord”, has scveral meanings: It means an action, as Allah (God) mentions concerning Pharaoh
in the Qur’an, “The commandment of Pharaoh was not rightly dirccted” (Ch.11: 97). This refers to the action of Pharaoh. In
addition, Allah says, “When Our command comes™ This means when God’s actions arrive, no one can detain them. Therefore, the
meaning of this verse, “They ask you Oh Prophet Muhammad regarding the spirit, say: It is only the command of my Lord (God)”.
This means the actions of my Allah (God) — It shows that the spirit is an original occurrence with a new body, which cxists with the
action and command of God. He is the onc who composes the soul and causes it to subsist.

68 Fakhr al-Din al-Razi, A/-TafSir al-Kabir. 3" ed. vol 21/ 22., 38-39; Muhammad Ibn Abi Bakr Ibn Qayyim al-lawziyyah, Kitab
al- Rup (Beirut: Dar Al-Fikr, 1991), 152-55.

69 Ch.26: 193-194; Ch. 19:17.

L7 See Appendix

70 Ch. 78:38.

u 7t Ch. 19:17.

72 Ch. 26:193-194.
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0 The spirit also means power and victory, such as when Allah says in the Qur’an: “ We
' supported Jesus Christ, son of Mary, with Pure Spirit.” ™ “*God also supported the Companions
of the Prophet in their struggle against the Infidels at the Battle of Badr with his spirit.”*

Incidentally, in the Qur’an it is often Gabriel who is associated with power and victory, as
well as being described as Spirit- since he is a large angel who will stand by himself on

Judgement Day and will serve as a supervisor to all other angels.”

In all of the meanings provided for the term “spirit”, there are obvious connections and
similarities. However, one distinct meaning of spirit is Amr Rabbi, or the concept of hidden life,
as mentioned by Imam Abu Abd Allah Ibn Muhammad al-Qurtubi—a prominent classical

Sunni Muslim jurist and Qur’anic commentator—in his writings.”®

The spirit is also divine revelation — it is the Qur’an, the Word of God— because it
preserves spiritual life from ignorance, as Allah says, “Sending His spirit which is Qur’an to His
messenger ; and “Similarly, We revealed to you (O Messenger) the spirit of Our command”. As
well as revelation, spirit symbolizes mercy and inspiration in the Qur’an, as when Allah says
"we have sent to you Ruhan (an inspiration) and mercy."”’

Spirit also means the human soul, which has three different characteristics as mentioned in

the Qu’ran.”

The sixth meaning of spirit is connected to Jesus, since Allah says “The Messiah Jesus, son
of Mary, was (no more than) a Messenger of Allah and his Word (i.e. Allah said “Be!”— and he
was”) which He bestowed on Mary as a spirit (Ruh) created by Him.”””

The Prophet Muhammad (pbuh), was asked about the spirit by a group of Jewish
scholars and Arab pagans. The Prophet replied concerning divine revelation in the following

Qur’anic verses: “Where did you get this Qur’an? Say, ‘This is a command of God which he

73 Ch, 2:253.

L8 See Appendix

74 Ch. 58:22.

75 Ch. 78:38

76 Abu ‘Abd Allah Ibn Muhammad al-Qurtubi al-Ansari, al-Jami* li-Ahkam al-Qur'an. vol. 16, (Cairo: Dar al-Katib al-
“Arabi, 1967), 54-55.

77 Ch. 40:15; Ch. 42:52; Ch. 16: 2.

78 Ch.89:27-30; Ch.75:2; Ch.12:53; Ch.6:93; Ch.91:8.

U 79 Ch. 4: 171; Ch21: 91.

L9 See Appendix
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n revealed for me’”.** However, some Muslim scholars think that the question asked related to the
human soul, which inhabits the body (body-life). That is to say, were the Jewish scholars and
Arab pagans asking the Prophet (pbuh), about the reality of the human soul? Throughout the
history of Islamic civilization, questions have been raised concerning this topic, specifically,
where the spirit is located in the human body, what it looks like, and how it is connected to and
intertwined with the human body. Suffice it to say, there have been no complete or adequate
answers to date. In my opinion, it is God alone who knows the answers to these questions
concerning the spirit; therefore, the Prophet’s answer was suitable for the questions asked by the
Jewish scholars and the Arab pagans. Moreover, it is God alone who knows the facts and reality
of the spirit—since this information was not passed on to human beings. As ‘Abd Allah
Muhammad ‘Abd Allah, a consultant with the Supreme Court in Kuwait maintains, it is beyond
the ability of the human being to acquire the knowledge of the spirit or soul through his/her own
wisdom, reasoning or feelings.®'

Spirit can also mean life or soul, which is one of Allah’s secrets put into human beings,
since Allah says in the Qur’an, "I have fashioned him [man] completely and breathed into him

(Adam) the soul which I created for him." *

The spirit has also been defined by scholars as a living, heavenly entity that enlightens
the body, which is able to move and is different from the physical body. The spirit is said to
diffuse into the human body as water diffuses into a flower; as oil into an olive tree; and as fire
diffuses into charcoal. Moreover, the spirit does not decompose, change or become distributed
into separate pieces. Instead, it gives the tangible human physical body life, and its effect on the
human body is complete. The human body is fashioned or made prepared for the spirit and the
spirit is connected to that body-which is ready to accept the command. However, the established
opinion and position of Ibn Sina, al-Ghazali, al-Razi and Ibn Qayyim, as well as most other
Islamic scholars, is that when heavy foreign substances cause the body not to accept the
commands of the spirit and the body becomes unable to serve and obey the spirit, death will

immediately occur.®

80 Ch.17:85.
81:Abd Allah Muhammad ‘Abd Allah, “Al-Hayah : Bidayatuha ,” in A/-Hayah al-Insaniyyah: Bidayatuha wa- Nihayatuha f7 al-
Mathum al-Islami, 156.

82 Ch.15:29.
U 83 Fakhr al-Din al-Razi, A-TafSir al-Kabir. 3" ed. vol 21/ 22., 44; Muhammad Ibn Abi_Bakr Ibn Qayyim al-Jawziyyah, Kitab al-
Ruh, 175-212; Muhammad Ibn Muhammad Abu Hamid Al-Ghazali, Jhya® ‘Ulum al-Din: kitab sharh ‘aja’ib al-qalb. vol. 3, 3-5.
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n Regardless of the different meanings of spirit, what is important is that it is a command
. from Allah and that no one knows its true meaning and reality except Allah.* As al-Ghazali
said, “The spirit is a simple thing in the human being; it is knowledge and understanding; the

spirit is a command of God and is beyond the capacity of all intellects and understanding.”’

The spirit or soul can be a complex concept to elucidate. ‘Umar Sulayman al-Ashgar has

attempted to explain it in the following terms:

The spirit/soul is a light body, heavenly, simple and alive by itself. It moves and
penetrates into organs and diffuses in them. Human beings cannot see it or recognize
exactly what it is. Although we believe that we have a spirit we cannot explain its
features like that of a person, so it is not a tangible thing in this sense and no one knows
its composition. The spirit is fact or reality that we cannot grasp through our senses. It
cannot be analyzed through laboratories or under microscopes, but people can see its
effects when it is in the body. People can also feel its effects when it is departing from
the body.» "

Humanity has always been interested in the idea of the soul or spirit, including scholars,
philosophers and theologians alike. For example, many philosophers, like Aristotle, have
believed that spirit and life are the same— even dating back to the beginning of the first human
primitive cell. The Mu‘tazilite scholar al-Nazzam even said the spirit is the body and the soul—
that all three are the same. In contrast, the Mu‘tazilite Ja‘afar Ibn Harb believed that the spirit
and life were different; however, he said the soul was an “event” that is present inside the body.
Another Mu‘tazilite scholar al-Jubba’i, also said the spirit was the body, but that the spirit was
also different from life, while the scholar Abu al-Hudhayl argued that when the person is asleep
there is no soul or spirit, but there is a life. The major 12" century Muslim thinker al-
Shahristani took the idea from Aristotle and Ja ‘far Ibn Harb that the spirit is an event, which
starts with the formation of the body. Moreover, the belief that the spirit did not exist before or
after the body was a widely held notion of the Mu‘tazilites. Ibn Taymiyyah clarified the views

84 Ch.17:85.
85 Muhammad bn Muhammad Abu Hamid al-Ghazali, Jhya’ “Ulum al-Din: kitab sharhi ‘ajaib al-qalb . vol. 3,3-5.

86 ‘Umar Sulayman al-Ashgar, “Bidayat aI-Hayah wa- Nihayatuha, ” in A/- Hayah al- Insaniyyah: ‘Bidayatuha wa- N)hayatuha fi

al-Mathum al-Islami, 139-140; R.Arnaldcz, “Al- Hayat,” in Thc Encyclopacdia of Islam, vol.3, 302-5; Muhammad Ibn Abi Bakr Ibn
Qayyim al-Jawziyyah, Kitab al- Ruh, 175-78 .
L10 See Appendix
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n of the “innovators”, such as the Jahmites and Mu‘tazilites, who declared that the spirit is a life
that depends on the body, and, moreover, that the spirit is either one of the characteristics of the
body or it is similar to wind, in that the spirit moves in and out of the body.”” However, Ibn
Taymiyyah said that, from an Islamic viewpoint, including the opinions of the Companions of
the Prophet (pbuh), their successors and the rest of the Sunni Muslim scholars, the spirit—
which separates and departs from the body at death— is not part of the human body nor is it one

of the body’s characteristics. **

It is my opinion that Islamic scholars like Ibn Taymiyyah and others use the Qur’an and
the Hadith of the Prophet(pbuh) as a guide in determining the human life cycle. Human beings
are inanimate starting from the stage of conception until the inspiration of the spirit at the
completion of four months. Consequently, the human being will continue to be alive until the
separation of spirit/soul from his/her body. When the spirit and the physical body have separated
from each other, the human being will become inanimate once again. The spirit is not a
characteristic of the body nor does it resemble any other creature— as far as we know. The life
found inside the embryo before the breathing of the soul— as well as the type of life that exists
in human organs after the spirit has separated from the physical body— is not considered as a
real life in Qur’anic usage. Therefore, human beings are essentially dead both at the point before

the inspiration of the spirit and after the spirit has departed the body.

Section 1.2.8 The Relationship Between Body and Spirit

The Mu‘tazilites believed that the human being is a specific or special creation with the
attributes of life, knowledge and power. They believed life is an accidental element which
depends on the body. In this regard, Mu‘tazilites maintained that the spirit is not separate from
the body and that it does not have a separate identity. In their opinion, the human being is a
special body which has the attributes of life, knowledge and power. The human being is
distinguished from other animals in his shape, structural organs, and parts, while Allah has given

him such extra faculties as intellect and the power to differentiate all things.”

87 ‘Umar Sulaymm al-Ashgqar, “Bidayat al-Hayah wa- Nnhayatuha, in Al-Hayah al-Insaniyyah: B)ddyatuba wa- Mlla_ydtllhd fi
al-Mathum al-Islami, 139-140; R.Amaldez, “Al- Hayat,”in The Encyclopaedia of Islam, vol.3., 302-5; Muhammad Ibn Abi Bakr Ibn
Qayyim al-Jawziyyah, Kitab al- Ruh, 175-78 .
88 ‘Umar Sulayman al-Ashgar, “Bidayat al-Hayah wa- Nihayatuha,” in AL Hayah al-Insaniyyah: ‘Bidayatvha wa- Nlhayatuha fi
al-Mathum al-Islami, 139-140; R.Amaldez, “Al- Hayat,”in The Encyclopacdia of Islam vol.3., 302-5; Muhammad Ibn Abi Bakr Ibn

i Qayyim al-Jawziyyah, Kitab al- Rull 175-78 .

U 89 Tawfiq al-Wa'i, ‘Haqlqat al-Mawt wa- al- Hayah fi al-Quran wa- al-Ahkam al-Shar’ nyyah in Al-Hayah al-Insaniyyah :
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0 The Mu‘tazilites also believed that the spirit is an accidental element which depends on
the body and is never separated from it. For the Mu‘tazilites, the body and spirit are one and the

same and they never separate from each other.”

Section 1.2.9 The Sunni Opinion
Sunni scholars say that a human being consists of two parts- a physical body and a spirit
which is breathed into the body. If the body has lost its readiness for spirit, it will die and there

will be no life at all.”

Sunni scholars, philosophers and bio-ethicists say that the spirit is one
thing and the body another, that these two are different and separate. Their argument is based on
the Qur’anic verse which says: "Every soul shall taste death. n92

This verse is important evidence (for those who believe the Qur’an is revelation) for the
idea that the soul is alive when the body dies. The Qur’an says that the soul will taste death, and
as we know the taster of something must be alive; therefore, the meaning of the verse is actually
“Every soul tastes the body’s death”. The soul is different from the body and, therefore, the soul
will not die when the body dies. This verse is also evidence (for some Muslims) of the necessity
of death for the body or earthly life.” The body, because it dies, is different from the spirit
which is breathed into the body. The Qur’an indicates that the human being is both body and

soul (or spirit) in the following verses:

And by Nafs (Adam, or a person or a soul etc.), and Him Who perfected him in

proportion” and furthermore Allah said “Then He showed him what is wrong for him

and what is right for him.** "'

Fakhry, “The Mu‘tazilite view of man,” in Recherches d’Islamologie Rccuenl d’Anticles Offcrts G. Anawati ct L. Gardet par leurs
Collegues ct Amis, (Louvain: E.J. Brill, 1977), 111; R.Amaldez, “Al- Hayat,” The Encyclopacdia of Islam, vol.3., 302-5.

90 Tawfi iq al- Wa 9, Haqlqat al-Mawt wa- al-| Hayah fi al-Quran wa- al-Ahkam al-Shar ‘iyyah,”in Al-Hayah al-Insaniyyah:
Bldayatulla wa- Nihayatuha fi al- Mathum al-Islami , 465; Fakhr al-din Al-Razi, A/-Tafsir al-Kabir, 3" cd., vol 21/ 22., 44; Majid
Fakhry, “The Mu “tazilitc view of man,”, 111.
91 Fakhr al-Din al-Razi, A/-TafSir al-Kabir, 3" cd. vol 21 /22, 43-44; Muhammad Ibn Abi Bakr Ibn Qayyim al-Jawziyyah, Kitab
al- Rub,178 ; Muhammad I'bn Muhammad Abu Hamid Al-Ghazali, Jhya “Ulum al-Din : Kitab kitab sharhi ‘ajaib al-qalb , vol. 3.,
3-5.
92 Ch.29:57
93 Fakhr al-Din al-Razi, A/-Tafsir al-Kabir. 3" ed. vol 21/ 22., 44.

U 94 Ch. 91:7-8.
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Section 1.2.10 The Location of the Spirit in the Human Body

The human being consists of an individual body and spirit, which latter is present inside of
this body, though scholars disagree on how or where. Ibn Qayyim al-Jawziyyah presents

different scholarly opinions on the spirit:

1) The human being is a mixture of four elements (fire, air, water and earth) that create the
body;

2) The spirit/soul is blood, because without blood a person cannot survive;

3) The human being in a sense is the spirit- which simply originates in the left side of the
heart and travels through the vessels into all organs;

4) The spirit goes from the heart into the brain and adopts the best way to receive the
powers of reflection and memory;

5) The spirit is a part of the heart which cannot separate from it;

6) The spirit is different from the physical body which we see in front of us. It is a simple
heavenly light, which is alive and movable; which diffuses inside the organs like water
diffuses into flowers; like oil into an olive tree; like fire into charcoal. As long as the
body’s organs are suitable to accept the spirit; the spirit remains mixed in these bodily
organs and provides the whole body with feeling and movement of will. If these organs,
one way or another, become unsuitable to the spirit—perhaps because of a heavy
combination of elements beginning to overwhelm it— the spirit must separate from the
body and move to the spirit world. Consequently, Ibn Qayyim al-Jawziyyah believes
strongly that the latter abovementioned opinion, is the only acceptable and correct
opinion of the spirit while any other opinion is false. Moreover, he says this opinion of
the spirit is reflective of the Qu’ﬁm, Prophetic tradition, the consensus of the

Companions of the Prophet and what common sense and nature hold to be correct. %

O

95 Muhammad 1bn Abi Bakr Ibn Qayyim al-Jawziyyah, Kitab al- Rub, 177-8.
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0 He also reminds us that Allah has created both life and death, since the Qur’an says in evidence,
“He Who created Death and Life, that He may try which of you is best in deed: and He is the
Exalted in Might, Oft-Forgiving...”?® "2
In the above verses “life” refers to human life in this world which comes before death; as
well as human existence in the after-life starting on the day of resurrection. Human life in this
world is the power that God has given in the form of reason, intellect, knowledge and as an
abode for productive work. Human existence in the after-life is evidence of the power that our
Creator has to resurrect, since in the hereafier, humans will remain permanently alive (whether
that will be in paradise or in hell). God’s life is a complete life, whole and above any
incompleteness. Eternal life is exclusively an attribute of God alone. It is an ever-lasting
existence, which endures by itself. God furthermore has eternal attributes such as supreme
knowledge, omnipresent hearing, sight, absolute power and complete will. God is also infinitely
complete. His eternal existence is unconditional and permanent. By contrast, no creature enjoys
life for they do not have a permanent life. Instead, human life or spirit is a new event which
accompanies the creation of a new person. Therefore, human life is an incomplete life, which is

neither absolute nor enduring.
Section 1.2.11 The Significance of the Human Heart (Definition of the Heart)

Both Ibrahim and al-Qadi, who believe that brain- death is not a complete death but that
both the heart and brain must cease functioning for complete death, pose this question to Al-
Mahdi and others who believe that brain death is a complete death: If the human heart stops
beating does life not also stop? When Islamic scholars discuss the heart in philosophical terms,
they do not always mean the muscular organ in the human chest, but rather something else,
something that is much more profound than the physical heart. What scholars mean by heart is
consciousness, intellect and understanding— the spiritual aspect.”” Al-Ghazali said there are
two meanings of heart: 1) the organ which pumps blood, a piece of meat in the left side in the
human chest, which medical doctors are always concerned about, but a piece of meat which is
also found in animals and dead persons, having no more value than that; and 2) the heart as
spirit, light and godliness i.c. the real human being; the heart is the one which grasps and knows

our inner feelings. Al-Ghazali also says that the human intellect is confused and cannot grasp

96 Ch. 67:2.

U L2 See Appendix
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0 how spirit is related to this organ called the heart.”® When Ibrahim and al-Qadi refer to the heart
they also mean that spiritual and Godly aspect, the soul, which they say resides in the heart, not
in the brain as al-Mahdi claims. The heart also represents intellect, since Allah says “Verily in
this is a Message for any that has a heart and understanding or who gives ear and eamestly
witnesses (the truth).”” “BConciousness, intellect and understanding—all these elements are
related to the heart; moreover, some Muslims believe that the soul resides in the heart and that

consciousness, intellect and understanding are related to the heart.

Al-Qurtubi, the famous Islamic scholar, philosopher and theologian as well as Qur’anic
commentator, comments on the phrase “ him who has a heart” as meaning the one who has
intellect to reflect on or think. Al-Qurtubi says this is evidence that God refers to the heart as a
metaphor for intellect, since by heart he says Allah means one who has a soul.'” In the
following verse, Allah clearly discusses the heart as intellect and as soul (which becomes
blinded) and that it is in the human chest or breast when he says “Do they not travel through the
land, so that their hearts (and minds) may thus learn wisdom and their ears may thus learn to

hear? Truly it is not their eyes that are blind, but their hearts which are in their breasts.”'"' *'

Furthermore, Mujahid (as quoted by al-Qurtubi) commented on the meaning of these
verses saying “Every person has four eyes, two eyes are in his head for this world and the other
two in his heart to look in the hereafter. If the two eyes in his head become blind, and his two
eyes in his heart are un-blinded, his blindness in this world will not affect him.”'"” Ibn ‘ Abbas,
spoke of an incident involving a blind Companion of the Prophet when Allah revealed the verse,
“But those who were blind in this world (i.e., do not see Allah’s signs and believe in Him), will
be blind in the hereafter, and most astray from the Path.”'” “"*Upon hearing this verse the blind
Companion Ibn Umm Maktum in distress said to the Prophet “O Prophet, I am blind in this

world here, will I be blind in the hereafter?”, whereupon Allah then revealed the second verse

98 Ibid., 4.

99 Ch. 50: 37.

L13 See Appendix

100 Ch, 50: 37.

101 Ch, 22: 46.
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(’, saying “Truly it is not their eyes that are blind, but their hearts which are in their breasts.”'*

What scholars like Ibrahim and al-Qadi; as well as al-Qurtubi (whom they extensively cite) are
trying to convey via the above Hadith and Qur’anic verses is that it is the heart as intellect that
is blind, not the actual eyes or the heart as an organ in the chest. Abu al-Fida’ Isma‘il Ibn
Kathir— one of the classical Sunni Muslim jurists and Qur’anic commentator— in his Qur’anic
commentary, says rather in explaining these verses that blindness is not the blindness of sight,
but of hearts in the breast which can either be perfect and see the truth or can be blind to the

truth.'®

Zamakhshari, another famous theologian, philosopher and Mu‘tazilite, states in his
Qur’anic commentary a/-Kashshaf, that people have the intellect to understand what Allah has
obligated them to understand such as the unity of God and revelation—this means their normal
sight or eyes are perfect to see this world, but their blindness is in their hearts(intellect).'"® All
the above Qur’anic verses are metaphoric in meaning, which is, they refer to heart as intellect-
consciousness and understanding; blindness is not therefore actual loss of sight, but spiritual
blindness. Moreover, Muhammad Ibn Isma‘il al-Bukhari—a famous and prominent classical
Sunni Muslim Muhaddith— in this respect has authenticated the saying of the Prophet(pbuh)
who said: “ The heart of the elderly is still young in two things: the love of wealth and long
life”. What this Hadith shows is that the heart of the elderly is not physical per se, but refers to

the feelings and consciousness in their soul, to their desires. '’

Although, I am completely opposed to the opinion shared by Ibrahim and al-Qadi that
the soul resides in the heart and not the brain (as well as their contention that brain death is not
complete death until the heart stops); however, I also understand that the heart which is
mentioned in the Qur’an and Sunnah of the Prophet (pbuh) refers to consciousness,
understanding, reflection or conception and intellect. If the heart, that piece of meat in the
breast, stops beating, this does not mean that the intellect, understanding or life is finished and
completely ended. The end of the human soul or life is the death lof the brain itself, which is thé

final death. The brain, not the heart, in my opinion is the tool of consciousness, intellect,

104 Ch. 22: 46; Ahmad Shawqi Ibrahim, “ Nihayat al-Hayah al-Bashariyyah,” in Al-Hayah al-Insaniyyah : Bzdayatubd wa-
Nihayatuha f7 al-Mathum al- Islami, 371; Isma ‘il Ibn Kathir, Tafsir al-Qur’. ‘an al-‘Azim, 5" cd, 227; Abu ‘Abd Allah Ibn
Muhammad al-Qurtubi al-Ansari, A/-Jami* li-Ahkam al-Qur’an .vol. 12, 77.
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107 Muhammad Ibn Isma i} al-Bukhari, Sabil al-Bukhari . 2" ed. vol. 2 (Istanbul: Dar Sahniin, 1992), 17.

24

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



0 understanding and conception. If these four elements are gone, the person will not be a “full
person”, even though that person may still be alive thanks to a heartbeat maintained by life-
support equipment. This type of life as found in brain-dead patients is considered by medical
and Islamic thinkers as a “vegitative” life and not a complete human life. According to the
Aristotelian scheme the soul has three set of faculties: 1) vegetative [faculties of nutrition,
growth, reproduction]; 2) animalistic [faculties of motion and perception]; 3) human [faculties of
(deliberate) action and intellection]. According to this schema, brain-dead person should be
classified as vegetative. The personal responsibility for fulfilling religious obligations and all
other accountabilities are centered on having an intellect or functioning brain, since the brain
itself is the provider and source of intellect. Therefore, if a person’s brain is not functioning
well, or its capacity is damaged fully or partially, all personal responsibilities, obligations and
accountabilities are omitted. Also, it is a well-known fact that the human being’s intellect, heart
and source of energy are all connected with the brain. If the human brain is dead, all the
interconnected energies are gone and the body reverts back to a vegitative state of life.'”® Some
Sunni Muslim scholars do not differentiate between “animalistic life” and “vegetative life” in
brain-dead persons, because the functions of the brain are consciousness, reflection, thinking,
understanding and when the brain ceases te function the person loses all these faculties.
Therefore, any life remaining in such a person is considered by these scholars as “animalistic” or
“vegetative” life— since animals lack these higher brain functions. Moreover, human activities
are connected and regulated by the brain. If the brain dies, all energies are gone, though as was
said the body could still live on in an animalistic fashion.'” In my opinion, animalistic life and
the complete human life can be distinguished based on levels of capacity and functions, even
though they are equally in the same sense alive. Moreover, human life always has sanctity, even

if it is a primitive, “vegitative” existence.

Section 1.2.12 Definition of Life

Islamic law and secular laws consider the heartbeat, breathing (in and out), nourishment,
and the secretion of urine and stool as signe of life. The scholar Ibn Qayyim says that Allah
sends an angel to the human body in the mother’s womb who blows one breath that causes life

to begin. The angel’s breath will be the only cause of that body’s life or spirit-sexual intercourse

108 Ahmad Shawqi Ibrahim, “ Nihayat al-Hayah al-Bashariyyah,” in A-Hayah al-Insaniyyah :Bidayatuha wa- Nihayatuha fi al-
Mathum al-Islami, 372-3.
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0 and ejaculation cause the formation of the human body while the food or nourishment causes it
to grow. The element of spirit comes from the angel’s inspiration. Moreover, Ibn Qayyim says
the spirit is a heavenly element, while matter such as sperm and clay are from the earth and are
used for the body’s creation. The spirit is a different entity from the tangible physical body
which is better known to human beings. He insists that the spirit is very light and heavenly, like
moonlight— that it is alive, and moves and penetrates human organs, since these organs are
suitable for accepting the spirit and its elements, the normal body will remain connected with

the spirit (soul).'"* ¢

Section 1.2.13 The Signs of Life
All Sunni schools of thought have agreed that movement in the human body is a sign of
the presence of life— whether that movement takes a couple of minutes or longer does not

"' Moreover, if the human heart is beating, blood circulating and breath going in and

matter.
out, and if all other organs function, such as the liver, kidneys, etc., then there is the presence of
life. The presence of consciousness and feeling are also indicative of the presence of life, but
these two elements are not the source of life.

Muslim scholars have identified the signs of life as the presence of sound at birth,
sneezing, breathing, spontaneous movement (long or short), and heartbeat— as was mentioned
before. What is breathing? Most Islamic Sunni schools of thought such as the Shafi‘ites,
Hanafites and Hanbalites, agree that breathing is a kind of movement that is proof of the
presence of life, because breathing is a sign of life and of spontaneous movement or the potential
for one.

Al-Wa“ i uses these scholars’ opinions on natural breathing to consolidate his view that
brain death is not a complete death and hence that it is impermissible to engage in organ
retrieval and transplantation from brain-dead persons. ''> He cites as evidence al-Ghazali, who
said that the human chest moves up and down with breathing and that the heartbeat is a
spontancous movement inside the human body. What al-Ghazali is really saying is that the
human body is only a tool which can tell us if life is present or not."'* However, al-Wa‘i mixes

up natural breathing with synthetic breathing in brain-dead persons. Al-Wa‘i also offers a

110 Muhammad Ibn Abi Bakr Ibn Qayyim al-Jawziyyah, Kitab al- Rub , 147.
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0 definition of life in that: “Life is the opposite of death and vice versa. The living are the
opposite of the dead”. In this respect, life and death are opposite to each other like day and
night, light and dark, hot and cold. Yet, again Al-Wa‘i does not differentiate between brain
death, where breathing is the result of synthetic life support equipment, and the “coma”, where

there is natural breathing.

Ahmad Shawqi Ibrahim along with Hassan Hathut— a medical professor at Kuwait
University— and al-Ghazali believe that the human embryo is alive in the mother’s womb
before the inspiration of the spirit, which means that the embyro has a vegetative life, not a
human life. After the breathing or blowing of the spirit into the human embryo it becomes
human.''* The human foetus, after the spirit has been blown into the embyro, has a human soul
and human attributes. Therefore, Ibrahim and Hathut— in stark contrast to al-Mahdi and those
who believe that human life begins 120 days after the blowing of the spirit into the embryo-—
hold that the beginning of the human soul starts with the foetus and its end is the soul’s

departure from the human body, as it returns to its Creator.'"
Section 1.3 The Beginning and End of Human Life

Introduction

The views of Mukhtar al-Mahdi,""¢; Ahmad Shawqi Ibrahim,''’; ‘Abd Allah Muhammad
‘Abd Allah,""®; Muhammad Na‘im Yasin (professor of Islamic Shari’ah and Islamic Studies at
Kuwait University),"'’; Muhammad al-Mukhtar al-Salami,'””; Muhammad Sulayman al-Ashgar

114 Ahmad Shawqi Ibrahim, “Mata Bada’at Hayat al-Insan,” in A/- Ha_yah al- Incmt_}yah Bldayatuha wa- N/Ila_yatuha fi al-Maf
hum al-Isiami, 74-76 ; Hassan Hathut, “Bidayat al-Hayah al-Insaniyyah,” in Al-Hayah al-Insanivyah : ‘Bidayatuha wa- Nibayatuha
11 al-Mathum al- ]¢l£m7 57-59.
115 Ahmad Shawgqi Ibrahim, “Mata Bada’at Hayat al-Insan,” in A/- Hayah al- Imamyyab Bldayatuha wa- Nlbayatuha fi al-Maf’
hum al-Islzmi, 74-76; Hassan Hathut, “Bidayat al-Hayah al-Insaniyyah,” in Al- Hayah al-Insaniyyah :Bidayatuha wa- Nihayataha
17 al-Mafhumn al-Islami, 57-59.
116 Mukhtar al-Mahdi, “Bidayat al-Hayah al-Insaniyyah,” in Al-Hayah al-Insaniyyah :Bidayatuha wa- Nihayatuha 17 al-Mathim al-
Islami, 69-70.
17 Ahmad Shawqi Ibrahim, “Mata Bada’at Hayat al-Insan,”in A/-Hayah al-Insaniyyah ‘Bidayatuha wa- Nibayatuha £ al-
Mathum al-Islami, 74.
118 < Abd Allah Muhammad ‘Abd Allah, “Al-Hayah : Bidayatuha ,” in Al-Hayah al-Insaniyyah :Bidayatuha wa- Nihayatuha fi al-
Mathum ai-Islami, 79-80.
119 Muhammad Na “im Yasin, “Bidayat al-Hayah al-Insaniyyah fi Daw al-Nusus al-Shar’ ‘iyyah wa- ljtihadat al-‘Ulama’ al-
Mustimin,” in A/Hayah al-Insaniyyah: Bidayatuha wa- Nikayatuha fi al-Mafhum al-Islamj, 89-94.

U 120 Myhammad al-Mukhtar al-Salami, “Zara ‘at Khalaya al-Jihaz al-Asabi wa- khassatan al-Mukh” in AJ- Ru’yah islamiyyah Li
zara ‘at Ba *d al-A ‘da” al-Bashariyyah, 113.
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0 (a researcher of Figh encyclopedia at the Kuwaiti Ministry of Awqaf),m; ‘Umar Sulayman al-
Ashqar (professor of Islamic Shari‘ah and Islamic Studies at Kuwait University), %, ‘Abd Al-
Qadir Muhammad al-‘ Ammari (a judge at the Islamic Supreme Court in Qatar),'” ; Sheikh Saleh
Musa Sharaf (member of Islamic Research Academy at Al-Azhar University, Egypt), '**;
Mustapha Sabri Ordoghdow (Associate Professor at the Faculty of Islamic Studies, Marmara
University, Istanbul),'”’; Ahmad Tbn Hajar al-‘Asqalani (a prominent Sunni Muslim scholar,
jurist and Muhaddith),'?® have all been critical to my discussions of the beginning of life, spirit
and soul as forms of life. Like Ibn Qayyim, some of the above scholars believe that life, soul and
spirit are one, while others contend that human life starts when a man’s sperm unites with a
woman’s ovum; and still quite a few other scholars hold that human life in fact starts with the
blowing of the spirit/soul into the embryo. There are also some scholars who, like Ibrahim,
strongly argue that human life will remain unknown—since no one can either see when the
soul/spirit joins with the human body or the manner in which it unites with the physical body.

In this chapter, I would like to only describe (and not explain in length) the different
Muslim perspectives on Ibn Masud’s Hadith. The reason is the basis for the different
understandings and perspectives come from the wording of the Hadith itself, therefore, do not
require a lengthy explanation. In this regard, I have used various articles to showcase divergent
positions on the beginning of human life. Hath?xt in his article, “Bidayat al-hayah”, frequently
citing al-Ghazali, argues that human life begins when the male sperm and female ovum unite to
form the first living cell.'”” Therefore, Hathut contends that human life does in fact exist before
the blowing of the spirit into the embryo.

Taking the opposite view, al-Mahdi in his “Bidayat al-Hayah al-insaniyyah™ holds that
the beginning of human life starts with the creation of the brain and contends as well that the
blowing of the spirit into the embryo occurs exactly 120 days from the merging of sperm and

ovum.'” Al-Mahdi uses as his basis the Hadith of Ibn Mas‘ud, as well as in-depth analysis of

121 Muhammad Sulayman al-Ashgar, “Bidayat al-Hayah,” in Al-Hayah al-Insaniyyah :Bidayatuha wa- Nihayatuha i al-Mafhum
al-Islami , 125-127.

122 ‘Um;_i_r Sulay@?i_r_l al-Ashgqar, “Bid—ayat al-Hay:xh wa- Nih_ayaluh;, ”in AI—Hayz;Il al-Insaniyyah .’Bi(/;y&lllll; wa- Niha-yatub; fi
al-Mafhum al-Islami , 138.

123 Abd al-Qadir Muhammad al-* Ammari, “Bidayat al-Hayah,”in Al-Hayah al-Insaniyyah:Bidayatuha wa- Nihayatuha {7 al-
Mathum al-Islami, 171.

124 Sheikh Salch Musa Sharaf, “Ba‘d i Hayat al-Insan fi Daw al-Qur'an al-Karim wa- al-Sunnah al-Nabawiyyah,” in A/-Hayah al-
Insaniyyah :Bidayatuha wa- Nihayatuha fi al-Mathum al-Islami, 185 .

125 Mustafa Sgbﬁ Ordoghdow, “Bidayat al-Hayah al-Insaniyyah,”in Al-Hayah al-Insaniyyah Bidayatuhi wa- Nihayatuha 7 al-
Mathum al-Islami, 190.

126 Ahmad Ibn Hajar al-*Asqalani, Fat b al-Bari Sharh Sahif al-Bukhari.vol. 11 (Beirut: Dar al-Ma’rifah, 1980), 486.

127 Hassan Hathut, “ Qudsiyyat sirr al-Mihnah,” in AL-Ru’yah al-Islamiyyah li-Ba’d al-Mumarasat al-Tibbiyyah, 59.
U' 128 Muykhtar al-Mahdi, “Bidayat al-Hayah al-Insaniyyah,” in Al-Hayah al-Insaniyyah: Bidayatuha wa- Nihayatuha fi al-Mafhum al-
Islami, 62-73, 333-346.
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0 Qur’anic verses, medical science and philosophy. Consequently, he comes to a standpoint
contrary to that of Hathut and al-Ghazali. Tbrahim, in “Mata bada’at Hayah al-Insan”, explains
that sperms and ova have lives of their own, which are not human life but what he terms
“animalistic (vegetative) life”.'”

For Ibrahim, the beginning of human life is mysterious and unknown; however, he
maintains that Qur’anic verses from Ch. 23: 11-14 indicate that the creation of the human brain,
while it is not responsible for human life per se, is nevertheless a significant and fundamental
tool for human feeling, understanding and consciousness.""

Al-Wa‘i, Hathut and Ibrahim, as will be shown in this chapter, all believe that brain
death is not a complete death. For this reason, they believe it to be impermissible to retrieve and
transplant organs from brain-dead persons. Moreover, these scholars also reject abortion of the
embryo in any context or circumstance, except when the mother’s life is in danger.

‘Abd Allah Ba Salamah—a consultant medical doctor in Saudi Arabia-- in “Al-Hayah
al-Insaniyyah Dakhil al-rahim Bidayatuha wa-Nihayatuha”, says the beginning of human life
starts with the breathing or blowing of the spirit into the embryo exactly 120 days from the

13 Moreover, Ba Salamah holds that for human life to exist it needs

merging of sperm and ovum.
a suitable brain to grow and develop in a normal fashion. Consequently, he says the end of
human life is when life is separated from the brain. Incidentally, many medical doctors also
believe that the end of human life is when the human brain is dead and life has been irrovocably
separated from the brain— something on which Ba Salamah and Al-Mahdi are in full agreement.

Yasin’s opinion in “Bidayat al-Hayat al-insaniyyah Fi Daw’ al-Nusus al-Shar‘iyyah wa
Ijtihadat ‘ulama al-Muslimina” is that the beginning of human life starts with the blowing of
the soul/spirit into the embryo at exactly 120 days after the beginning of pregnancy.'* It is
Yasin’s personal opinion, after utilizing a philosophical-theological approach based on
appropriate Qur’anic verses and the Hadith of Ibn Mas‘ud (as well as the opinion of al-Qurtubi
who explained the phrase “Yanfukhu fihi al-ruh” and Ibn Qayyim al-Jawziyyah (who held that
the embryo has two lives-a plant life and a human life), that the end of human life is the

separation of life from the human body including the brain. Furthermore, Yasin calls for respect

of the human foetus and its protection. Yasin also discusses various related topics in-depth using

129 Ahmad Shawqi lbrahim, “Mata Bada’at Hayah al-Insan,” in A/-Hayah al-Insaniyyah :Bidayatuha wa- Nikayatuba 1 al-
Mathum al-Islami, 74-76.

130 bid_, 74-76.

131 “Abd Allah Ba Salamah, “Al-Hayah al-Insaniyyah Dakhil al-Rahim,” in ALHayah al-Insaniyyah :Bidayatuha wa- Nihayatuha
17 al-Mafhum al-Islami, 81.

132 Muhammad Na “im Yasin, “Bidayat al- Hayah al-Insaniyyah fi Daw al-Nusus al-Shar’ ‘iyyah wa ljtibadat al-*Ulama’ al-

Muslimin,” in A/-Hayah al-Insaniyyah :Bidayatuba wa- Nikayatuha f7 al-Mafhum al-Isiami, 87-108, 403-428.
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0 selective Qur’anic verses and the Hadith of Ibn Mas‘ud, these topics range from the beginning of
life and death to the permissibility of abortion, that is before and after specific stages of the
pregnancy.

I have also made extensive use of Badr al-Mutawalli ‘Abd al-Basit— Secretary-General
of the Figh Encyclopedia at the Kuwaiti Ministry of Awqaf— in his seminal article “ Bidayat
al-Hayah al-Insaniyyah” because he too clearly believes that human life starts when a male
sperm is mixed with a female ovum in the context of pregnancy. Presenting his argument on the
beginning of human life in the mixing of male sperm and female ova, using similar Qur’anic
verses, ‘Abd al-Basit takes the same position as al-Ghazali, Hathut and likeminded scholars.
Though ‘Abd al-Basit steadfastly opposes and prohibits abortion, he does however make an
exception in cases where the mother’s life is in danger. His opinion on abortion is unanimously
accepted by all other Sunni Muslim scholars including jurists, Muhaddithun, theologians,
philosophers, ethicists, and medical doctors to name a few.

Muhammad al-Ashgqar, in his important article, “ Bidayat al-Hayah”, which also relies
on Qur’anic verses and the Hadith of Ibn Mas’‘ud, makes the argument that the human race
started with the creation of Adam from clay. Al-Ashqar believes that human life starts within
120 days from conception and therefore opposes abortion after those 120 days have passed.
However, al-Ashqar concedes that the embryo has a life, though he says, that this life is not a
complete human life, but rather a plant life or cellular life.

Similarly, ‘Umar al-Ashgqar, in his article “Bad’ al-Hayah wa Nihayatuha”, discusses the
concept of life and death using Qur’anic verses and the Sunnah. In fact, ‘Umar al-Ashqar
discusses the contextual usages or characteristics of life and death in the Qur’anic language.
While agreeing that human life starts when the spirit/soul is blown into the human embryo at
120 days, al-Ashqgar delves much deeper into the beginning and end of human life by evaluating
and citing the opinions of philosophers who see spirit/soul and life as one— such as Aristotle
and al-Shahrastani.

‘Umar al-Ashqar also believes that the human being cannot be considered completely
human before the 120 days have passed- which is when the blowing of the spirit/soul into the
embryo takes place. Moreover, in his argument he strongly supports the opinions of the Sunni
Muslim scholars who oppose Aristotle and the Mu‘tazilites’ views, such as Ibn Taymiyyah, who
likewise held that the beginning of human life starts when the spirit is blown into the embryo at
the end of the 120 days from pregnancy. Specifically, Ibn Taymiyyah states that before the

U blowing of the soul/spirit, the embryo is considered to be dead, not qualifying as a human life.
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0 Ibn Taymiyyah also says that death occurs when “life” or the soul/spirit is separated from the
physical body. All of which goes to show, al-Ashqar maintains that life before the breathing of
the spirit/soul into the embryo is not a full human life; furthermore, it means that the life of the
body’s organs after death is similarly not a full human life. ‘Umar al-Ashqar, like his brother
Muhammad al-Ashqar, strongly opposes abortion except under necessity (whether the spirit has
as yet been blown into the human embryo notwithstanding, before the 120 days the embyro is
considered to be dead and abortion is only permitted at this time if the mother’s life is in
danger). However, general abortion is impermissible before the 120 days because the embyro
(specifically the brain) is still developing-even though there is no full human life yet. As well as
in his later discussions of the heart and brain, ‘Umar al-Ashqar sees the brain-dead person as a
dead person.'®?

In this regard I have used the various scholars’ arguments as supporting evidence for my
own conclusion. These include those advanced by both classical and contemporary Muslim
writers, theologians, philosophers and bioethicists such as Fakhr al-Din al-Razi and Ibn Kathir in
their Qur’anic commentaries or Tafasir, as well as the Qur’anic verses and Prophetic Hadith of
Ibn Mas‘ud.

Throughout this chapter, I also endeavour to extensively integrate the various works and
opinions of al-Mahdi, Ibrahim, ‘Abd Allah, Yasin, the al-Ashqar brothers, al-‘Ammari, Fathi al-
Bari, Sheikh Sharaf and many other scholars who have to varying degrees discussed the
beginning and the end of human life through the Hadith of Ibn Mas‘ud and the Qur’anic verses.
Al-Mahdi consistently asserts that the beginning of human life is in the creation of the brain;
while Ibrahim holds the opposite opinion that the location of life is unknown. Nevertheless,
Ibrahim has concentrated on the creation of the brain, as well as the heart as vital life-sustaining
organs—organs which together in his view facilitate human feeling, consciousness and
understanding.

Hathut—as well as al-Ghazali, ‘Abd al-Basit and others— consistently holds that
human life comes from the merging of the male sperm and female ovum in the mother’s
womb."* Ba Salamah, for his part, offers the same opinion as Ibrahim regarding the
unknowable beginning of human life and its end.

Regarding the matter of the definition of death, I have heavily relied on the works and

opinions of ‘Umar al-Ashgar, Ibrahim and al-Qadi, as well as Ibn Kathir’s Qur’anic

: 133 “Umar Sulayman al-Ashgar, “Bidayat al-Hayah wa- Nihayatuha, ” in A/-fayah al-Insaniyyah :Bidayatuha wa- Nihayatuha 7
U al-Mathum al-Islami , 130-153.
134 Hassan Hathut, “ Qudsiyyat sirr al-Mihnah,” in AL-Ru’yah al-Isfamiyyah li-Ba ‘d al-Mumirasat al-Tibbiyyah , 21-27.
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n commentary."’ In defining the signs of death, I have made use of the work of classical Muslim
scholars such as Imam Nawawi among others; as well as medical doctors who are more precise
in their scientific analyses than the traditional classical Muslim scholars.

‘Abd Allah Muhammad ‘Abd Allah’s article “Al-Hayah Bidayatuha™ is pertinent to my
research because, like Fakhr al-Din al-Razi and ‘Umar al-Ashqar, he discusses in-depth the spirit
(ruh) and its different meanings and usages in the Qur’anic verses. ‘Abd Allah examines the
meaning of soul, its origin and the relationship between soul and spirit. In ‘Abd Allah’s opinion,
while some scholars hold that the spirit and soul are one, he however agrees with the scholars
who hold that the spirit and soul are different from each other. "*°

Fakhr al-Din al-Razi believes that the human life or soul is specifically present inside
the physical body, which we can see before our eyes."*” But many scholars have disagreed with
Al-Razi’s opinion. The most extensive discussions of the “ruh” so far have been put forth by Ibn
Qayyim, al-Ghazali, Ibn Sina and Fakhr al-Din al-Razi— all of whom drew their supporting
evidence from the Qur’an, the tradition of the Prophet (Sunnah), the consensus of the Prophet’s
companions and that of their successors, as well as from the Arabic translations of Aristotle’s
works. Furthermore, ‘Abd Allah asserts, using the Hadith of Ibn Mas‘td and relevant Qur’anic
verses in Ch.23:11-14, that there is a life in sperm and ovum, just as there is also a life after the
merging of sperm and ovum before the breathing of the soul/spirit into the embryo.

According to ‘Abd Allah’s broader view, God (Allah) has significantly dignified the
human being in the following ways: 1) God had created the human being with his hands; 2) God
has blown His spirit into the human being; 3) God had commanded the Angels to prostrate before
the first human being Adam after he created him; and 4) God had taught the human being the
names of everything in this world.

I have similarly used ‘Abd al-Qadir Muhammad al-‘ Ammari’s article « Bidayat al-
Hayah” because he discusses thoroughly the Qur’anic verses and Hadith Ibn Mas‘ud, stating
that the beginning of human life is when the male sperm unites with woman’s ovum."* Al-
‘Ammari, like ‘Abd Allah, also says there is life in sperm and ova before they unite, but that this

life is not a full human life. Al-‘Ammari, who also agrees with Hathut, al-Ghazali and Shaykh

135 Ahmad al-Qadi, “Al-Qalb wa- ‘Alagatuhu bi al-Hayah,” in A/-Hayal al-Insaniyyah :Bidayatuha wa- Nibayatuha fi al-Mafhum
al-Islam, 383-392.
136 “Abd Allah Muhammad ‘Abd Allah, “Al-Hayah Bidayatuha” in a/-Hayah al-Insaniyah : Bidayatuha wa- Nihayatuha ff al-
Mathum al-Isiami, 154-169, 395-402.

U 137 Fakhr al-Din Al-Razi, Al-Tafsir al-Kabir. 3" ¢d. vol 21/ 22, 43.

138 Ch.28:11-13, Ch. 22:5, Ch. 76:2, Ch. 75:36-38.
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n ‘Abd al-Basit refutes those scholars who claimed that there is no human life before 120 days

from pregnancy.

Saleh Musa Sharaf’s article “ Bad’ Hayah al-Insan fi daw’ al-Qur’an al-Karim wa al-
Sunnah al-Nabawiyyah” is useful because he holds that the spirit and soul are different. Sharaf
agrees with Ibrahim in focusing on the faculty of wisdom— since wisdom is the power of
reflection, consciousness and feelings and enables one to differentiate between human and non-
human life."” Ibn Kathir, in his Qur’anic commentary holds there is no human being as such
before the blowing of the spirit into the embryo; whereas similarly Fakr al-Din al-Razi has
considered the embryo “Jamad” or “inert”- as not full human life. Al-Razi holds that human life
starts with the blowing of spirit into the embryo; however, what is possessed by the embryo
prior to the blowing of the soul is vitally necessary for the later growth and development of the
embryo.

Ordoghdow’s article, “Bidayat al-Hayah al-Insaniyyah”, was very important to this
research because in it he affirms, like most other Sunni Muslim scholars, that the beginning of
human life starts with breathing of soul/spirit into the embryo— at the end of the fourth month

19 At that point, Ordoghdow says, the embryo begins to show

of pregnancy (120 days).
movement in the womb and for this reason the widow mother must not re-marry until the fourth
month and 10 days have passed, as the Qur’an commands. Ordoghdow examined deeply the
Hadith of Ibn Mas‘ud and the relevant Qur’anic verses to support his opinion, like other Muslim
scholars, based on medical jurisprudence, philosophy and theology. In the case of abortion
Ordoghdow deems it a crime, the compensation for which is five camels (5 camels out of the

100 camels for compensation or diyah); however,he makes the exception that abortion is only

permitted under dire necessity. '

Section 1.3.1 Stages of Human Creation and the Qur’an

Muslim belief holds that the human body is an incredible creation, which after death
begins to decompose and is usually interred beneath the earth. Then, Allah will eventually
recreate the human body/person as he/she was on earth, without help from anyone, at the
resurrection. Both life and death relate to human beings. In the creation of the human being,

there was a process of different stages in the mother’s uterus: first comes birth, and then

139_Salch Musa Sharaf, “Badi Hayah al-Insan {i Daw al-Qur'an al-Karim wa- al-Sunnah al-Nabawiyyah,” in AL-Hayah al-

Insaniyyah : Bidayatuha wa nihayatuha £i al-Mathum al-Islani, 182-188, 488-491.

140 Mustafa Sabri Ordoghdow, “Bidayat al-Hayah al-Insaniyyah,” in ALHayah al-lnsanivyah : Bidayatuha wa nihayatuha 7 al-
U Mathum al-Islami, 191.

141 Ibid., 191.
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n subsequent development through different stages of life (i.e. adolescence, puberty, adulthood,
old age) after which, ultimately, the person dies. From a Qur’anic point of view, the soul is

different from the physical body. Fakhr al-Din al-Razi says the following in this regard:

It is well known that the skeletal structure of the body is different from the soul. The
reason that human beings sometimes forget their own souls is because of ignorance. As
evidence, God says in the Qur’an, “And be not as those who forget Allah. So He caused

them to forget their own souls.'*

This Qur’anic verse is evidence (again, for those who believe that the Qur’an is revelation) that
the soul is different from the body, as God further explains, “If you could see, when the wrong-
doers reach the pangs of death and the angels stretch their hands out (saying): Deliver up your
souls.”'* “"In addition, according to al-Razi, God mentions in the Qur’an the stages of the
creation of the human body and its development.'**

After mentioning the stages of bodily development, God then mentions the blowing of the
soul into the human body; here it is very clear that everything related to the spirit is different

from the body, since the spirit does not pass through the stages of creation. As God says:

We created human beings out of an extract of clay. Thereafter, We made him a sperm in a
safe receptacle. Thereafter, We made the sperm a clot; then We made the lump of flesh; then
We made the lump of flesh into bones; then we clothed the bones with flesh; thereafter We

brought him forth as another creature. Blessed be then Allah, the Best of Creators.'®

In another verse, God mentions the creation of Adam, “When I have formed him and
breathed into him My spirit, fall down before him (Adam) and prostrate”."* “'*There is a clear
understanding that there is a soul which is characterized with feeling and that is able to perceive
and to stimulate the body to move. Human beings have the ability to feel and move. In addition,

the soul has the ability to perform both detrimental and virtuous actions.""’

142 R, Amaldez, “Al-Hayat,” in The Encyclopaedia of Islam (London: Luzac & Co., vol.3, 1971), 302-5.
143 Ch.6:93; Ch.59:19.

L17 See Appendix

144 Fakhr al-Din al-Razi, A/-Tafsir al-Kabir. 3" ed. vol 21 and 22., 51.

145 Ch.23:12-14.

146 Ch.15: 29.

U L18 See Appendix

147 Fakhr al-Din Al-Razi, Al-Tafsir al-Kabir. 3%ed. vol 21/ 22., 51.
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0 All Sunni scholars who have discussed the beginning and end of human creation have argued
on the basis of important Qur’anic verses."*® “'*These scholars include: Abu al-Fida’ Isma‘il Ibn
Kathir'*’; Fakhr al-Din al-Razi '**; the Hadith Ibn Mas‘ud ; Mukhtar al-Mahdi'*'; Ahmad Shawqi
Ibrahim'*?; <Abd Allah Muhammad ‘Abd Aliah'* ; Muhammad Na‘im Yasin'*%, Muhammad al-
Mukhtar al-Salami'*>; Muhammad al-Ashqar *%; Ahmad Tbn Hajar al-*Asqalani *; “‘Umar
Sulayman al-Ashgar'®; Abd al-Qadir Muhammad al-‘Ammari, a judge at the Islamic Court in
Qatar '*%; Saleh Musa Sharaf®; Mustapha Sabri Ordoghdow'®'— all the following are the

viewpoints and statements of Sunni Muslim scholars.

Al-Mahdi discusses the stages of the beginning of human life within medical science and
philosophy, stating that if we as Muslims think and reflect deeply on the beginning of human
life, we will find that the different stages or levels of human life gradually come together (stage
by stage). First, human life starts as one cell, which is a zygote or gamete. Then the cell starts to
multiply and divide and enters into tissue life. Then, many organs start to form such as a heart
(even though the spirit has not been blown into the embryo). Next, the organic life starts to
form. Once the organic life forms, the spirit is blown into the embryo, and then the body and
human life continue. Consequently, al-Mahdi says that 1) a complete human life includes

consciousness, understanding, feeling and movement with choice; 2) bodily life is a sleeping life;

148 Ch. 23:12-14, Ch.22:5, Ch.15:29, Ch.39:6, Ch.75:37-39, Ch.96:1-2, Ch.76:2.

L19 See Appendix

149 Isma ‘il Ibn Kathir, Tafsir al-Qur'an al-*Azim. , 5" cd.vol., 3: 250-252; R. Amaldez, “AVHayat,”in The Encyclopacdia of Islam
vol.3, 303.

150 Fakhr al-Din Al-Razi, A/-Tafsir al-Kabir. 3% cd. vol 21/ 22,51; Ch.23:12-16, 83-86 .

15! Mukhtar al-Mahdi, “Bidayat al-Hayah al-Insaniyyah,” in AJ-Hayah a/-Insaniyyah : Bidayatuha wa- Nihayatuba 17 al-Mathim al-
Islam, 69-70.

152 Ahmad Shawqi Ibrahim, “Mata Bada’ at Hayah al-Insan,” in A-Hayah al-Insaniyyal : Bidayatuha wa- Nibayatuha f7 al-
Mathum al-Islami, 74.

153 * Abdullah Muhammad *Abdullah, “Al-Hayah: Bidayatuha, ”in A/-Hayah al-Insaniyyah : Bidayatuha wa- Nihayatuha 17 al-
Mathum al-Islami, 154-169.

1% Muhammad Na ‘im Yasin, “Bidayat al-Hayah al-nsaniyyah {1 Daw al-Nusus al-Shar‘iyyah wa- Ijtikadat al-*Ulama® al-
Muslimin,” in Al-Hayah al-Insaniyyah : Bidayatuha wa- Nihayatuba £7 al-Mathum al-Islami, 89-94.

155 Muhammad al-Mukhtar al-Salami. “Zara ‘at khalaya al-Jihaz al-‘Asabi wa- khassatan al-Mukh,” in AL Ru’yal islamiyyah li-
zara ‘at Ba ‘d al-A ‘da” al-Bashariyyah, 113.

156 Muhammad Sulayman al-Ashgar, “Bidayat al-Hayah,” in AL-Hayah al-Insaniyyah : Bidayatuha wa- Nihayatuha fi al-Mathum
al-Islami , 125-127.

157 Ahmad Ibn Hajar al-‘Asqlani, Fat b al-Bar’i Sharh Saliih al-Bukhari. vol.11, 486 .
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U Insaniyyah : Bidayatuha wa- Nihayatuha fi al-Mafhum al-Islami, 185 . o
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m and 3) organic life which is any remaining life in any organ of the body after the person’s
death.'®

Section 1.3.2 Stages of Human Brain Creation

The beginning of human life and the reality of the soul or spirit are unknown. However,
a zygote comes into being when a man’s sperm unites with a woman’s ovum, forming a single
cell. This cell— from a biological point of view— carries some characteristics of life, growth
and development, which eventually breaks into segmentations and multiple divisions. Life exists
even before the spirit is breathed into the embyro. The breathing of the spirit is an unknown
event that no one can conclusively ascertain when it takes place. However, the question which
remains is: Is it possible to determine exactly when the soul or spirit is established within the
embryo or fetus? Twelve weeks after the formation of the zygote (as a result of the merging of
man’s sperm and the woman’s ovum), the brain is completely formed; and at that moment, the
foetus engages in activity that resembles play, jumping, sleeping, experience, and fear.
Moreover, the brain begins to function with the onset of breathing which has been initiated by
electrical wave activity in the brain’s membranes. At this point, we can say the beginning of
human existence occurs.'® Ibrahim has discussed the creation of the brain as the beginning of an
important stage in human development: the establishment of “Al-Idrak” or perception. This
stage is also the onset of reason or “aql’ in human beings. Yet, the beginning of the human soul
remains as a hidden knowledge. The human brain initiates individual characteristics such as
reason (“aql), conscience and perception. Accordingly, after the death of the human brain, life
concludes; however, it is possible for the human body to stay alive in a vegetative-like state of

existence. '**

Section 1.3.3 The Beginning of Human Life

According to Hathut, the word “Nutfah” means sperm, while the word “Mudghah”
describes the mass of cells formed in the foetus days after the division of the gameta. In regard
to the inception of human life, Hathut explains that, “It is well known that a form of life exists
before the breathing of the spirit into embryo. However, the breathing of the spirit into embryo

is the beginnirg of human life, though we do not know the actual beginning of the soul or

162 Mukhtar al-Mahdi, “Bidayat al-Hayah al-nsaniyyah,” in A/-Hayah al-Insaniyyah : Bidayatuha wa- Nikayatuha fi al-Mathim al-
Islami, 345.

163 [bid., 69.
U 164 Ahmad Shawqi Ibrahim, “Mata Bada’at Hayah al-Insan,” in AL-Hayah al-Insaniyyah : Bidayatuha wa- Nibayatuha fi al-
Mathum al-Islami, 2. (1985), 74-75..
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n spirit”; in addition, some aspects of human creation remain a mystery as Hathut further
comments, “The fact or reality of life is unknown and we cannot define it through materialistic
concepts” .'%> “’Hathut’s article “Bidayat al-Hayah” presents specific conditions in relation to

the fertilized cell, among which are:

1) the pre- embryo fertilized egg must be verified that it is alive;

2) the pre-embryo fertilized egg must be able to grow without the presence of any intervening
external obstacle;

3) the pre-fertilized egg, once it has been verified to be living, must develop into a full embryo
that facilitates the live birth of a human child.; and

4) the first cell (the zygote) must come about as a product of the unity of male sperm and female

ova, carrying within it the whole genetic information from both parents.'®

Others, like Ibrahim have pointed to specific hadith for their answers, stating that, “The
beginning of human life is definite after the complete four months of pregnancy according to the
hadith of Ibn Mas‘ud.”"*’ According to the Hadith of ITbn Mas‘ud, the creation of the brain
begins the onset of important human characteristics such as faculties of understanding and
intellect”. '*® As Ibrahim precisely explains, the brain directly serves as a conduit for the
intellect, heart, conscience and understanding.169 Moreover, all of these are also the higher
human attributes; if they cease, the brain dies and human life ends.!

Ba Salamah states that the last stage of embryo growth or development is 120 days
from the beginning of pregnancy. When brain formation is completed, the spirit or soul will be

blown into the embryo and all the individual’s responsibilities in the Islamic religion will be

established. Moreover, the beginning of human life begins with the beginning of breathing of the

165 Hassan Hathut, “Bidayat al-Hayah al-Insaniyyah,” in A/-Hayah al-Insaniyyah : Bidayatuba wa- Nihayatuha fi al-Mafhum al-
Islami, 2.(1985), 57-60.
120 See Appendix
166 Hassan Hathut, “Bidayat al-Hayah al-Insaniyyah,”in Al-Hayah al-Insaniyyah : Bidayatuha wa- Nikayatuha fi al-Mafhum al-
Islami, 59; Mukhtar al-Mahdi, “Bidayat al-Hayah al- lmamyyah in Al-Hayah al- Incamyyah deayatulla wa- Nlhayatuba[‘ i al-
Mathum al-Islami, 69; ‘Abd Allah Ba Salamah, “Al-Hayah al- lnsamyyah Dakhil al-Rahim,” in Al-Hayah al- lnsamyyall
Blda_yatuha wa- Nllmyatuba 17 al-Mathum al-Islami, 81; Ahmad Shawgqi Ibrahim, “Mata Bada’at Hayah al-Insan,”in A/ Hayah
al-Insaniyyah : Bidayatuha wa- Nihayatuha fi al-Mafhum al-Islami, 74-76.
167 Ahmad Shawqi Ibrahim, “Mata Bada’at Hayah al-Insan,” in Al-Hayah al-Insaniyyah : Bidayatuha wa- Nihayatuha fi al-
Maftham al-Isiami, 75.
’ 168 1bid., 75.
U 169 bid., 76.

121 See Appendix
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'" Ba Salamah in particular believes that human life comes

0 soul or spirit into the human embyro.
into full existence with the completion of brain formation in order for the embyro to receive the
breathing of the spirit, life or soul. Additionally, Ba Salamah like al-Mahdi, also believes that
the location of the spirit or soul is the brain.'”'

Ba Salamah’s contention is that human life comes into full existence after the
completion of brain formation, and that the brain lays the groundwork for the breathing of the
spirit, life or soul into the embyro. In this respect, his vision is similar to that of al-Mahdi and
those scholars who accept brain death as a complete death because they say the location of the
spirit or soul is in the brain.'”

Muhammad Na‘im Yasin for his part adds that, “Human life starts with the breathing of
the spirit or soul into the embryo according to the Prophetic Hadith and for this reason we do
not have a choice to deny this fact”, adding that “ It [human life] is the completion of the first
four months of pregnancy.”'” Yasin comments that Sunni Muslim scholars such as al-Qurtubi,
Ibn Qayyim and Ibn Hajar al-‘ Asqalani have all maintained that, “The blowing of spirit or ruh is
the cause of human life, as it was with Adam, the father of humanity.”"™

In my opinion, the Qur’an clearly presents an account of the beginning of human life,
describing in detail for us the story of human creation in many verses.'” The verses that discuss
the stages of human creation most directly are 23:12-14. These verses discuss the merging of the
male sperm with female ovum becoming a “gamete” or zygote, which then becomes a clot which
is connected to the uterus, and then in turn becomes a mass of cells (mudghah); consequently,
the verses above also describe the formation of the parts of the human skeleton such as hands,
legs, eyes and head, for which God provides an external meat/skin. After these stages of
development are complete, then, there is the breathing of the spirit into the embryo. The next
major stage of human creation after birth is in fact death by which God kills every human being,
who will then enter into the intermediary life of the grave (barzakh). This stage lasts until God
resurrects all human beings on Judgement Day.

Sharaf explains that “The beginning of human life is something absent from us. lts

original source and true knowledge is with Allah (The Creator), the Qur’an and the tradition of

170 ‘Abd Allah Basalamah, “Al-Hayah al-Insaniyyah Dakhil al-Rahim,”in AfHayah al-Insaniyyah : Bidayatuha wa- Nikayatuha fi
al-Mafhum sl-Islami, 2. (1985), 81.

171 1bid., 81-2.

172 1bid., 81-2.

173 Muhammad Na ‘_illl Y?xs_in,_“Bid—ayat al-P_i‘_ay?ih _al-lns_aniy}_'ah fi Daw al-Nu,sT_Js al-Shar ‘iyyah wa- Tjtihadat al-‘Ulama’ al-
U Muslimin,”in A/-Hayah al-Insaniyyah : Bidayatuha wa- Nihayatuha i al-Mathum al-Islami, 2. (1985), 91.

174 Ibid., 93.

175 Ch. 23:12-14, Ch. 22:5, Ch. 40:67.
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0 the Prophet (pbuh). Life before the breathing of the spirit into the human embryo does not mean
that the human embryo cell was not human”. He adds furthermore that it is only “after the
breathing of the spirit into the embryo cell that it becomes human because it carries human
genes”. '™ In my own personal view the beginning of human life relates not only to the physical
body, but also to the soul and spirit. Consequently, it is necessary for us to understand the
connection of the spirit, soul and body. After that, we will understand fully the beginning of the
human soul and its end.

Although the human body dies, the soul lives on forever. Therefore, the soul is
independent from the human physical body. There are some scholarly opinions which claim that
human life begins on the first day of fertilization, when the man’s sperm and the woman’s ovum
create the zygote; moreover, this is the stated opinion of both al-Qadi and Ibrahim, among
others .'”” These scholars believe that human life grows and develops with time as the body
grows, simultaneously, with the intellect and spirit. However, Ba Salamah refutes al-Qadi and
holds the opposite opinion that, “There are two lives, the beginning of life— which is the cell
life, and the beginning of human life— which is the continuation of the primitive life".'” Ba
Salamah— also a medical doctor—also permitted abortion, but only under dire necessity,

stating that:

It is not true that the life in the sperm and the ovum make a complete human being.
Sometimes the fertilization happens and causes the development of certain membranes,
which can harm the life of the mother. It is obligatory to perform an abortion in order to
save the mother’s life, which over-rides the pregnancy. The medical field knows this as
a cluster pregnancy. Therefore, it is not true that every pregnancy leads to a human

being and human life. Moreover, not every life in the cell will produce a human being.'”

Hathut maintains that, “We cannot say: the sperm alone or female ovum is animate and

will give us a human being. Only when the female ovum and male sperm combine do they

176 _S?alch Musa Sharaf, “Bad’i Hax;h al-lns—a_n fi Daw_al-Qur’_gn_al-Kaﬁm wa- al-Sunnah al-Nabawiyyah,” in Al-Hayah al-
Insaniyyah : Bidayatuha wa- Nihayatuha i al-Mathum al-Is/ami, 184 .

177 Ahmad al-Qadi, “Al-Qalb wa- ‘Alagatubu bi- al-Hayah,” in A/-Hayah al-Insaniyyah : Bidayatuha wa- Nihayatuha 1i al-Mafhim
al-Islamy, 383-392; Ahmad Shawqi Ibrahim, “Mata Bada’at Hayah al-Insan,” in Al-Hayah al-Insaniyyah : Bidayatuha wa-
Nihayatuha fi al-Mafhum al-Islami, 74-76.

178 ‘Abd Allah Basalamah, “Al-Hayah al-Insaniyyzh Dakhil al-Rahim,” in AL-Hayah al-Insaniyyah : Bidayatuha wa- Nihayatuha fi
U al-Mathum al-Islami, 77-83.
179 1bid., 77.
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0 produce one cell and this cell develops into a cluster which ultimately becomes a human
»2180

being.
The origin of human beings goes all the way back to the primordial clay via Adam and
Eve, the first human beings. In the mother’s womb, human beings live in three stages of
darkness undergoing multiple stages of creation, as the Qur’an clarifies: “He created you (all)
from a single person: then created, of like nature, his mate; and he sent down for you eight head
of cattle in pairs: He makes you, in the wombs of your mothers, in stages, one after another, in
three veils of darkness.”"*"*> The Qur’an also states “Was he [the human being] not a mixed
zygote of male sperm and female ovum poured into the uterus of womb, then he became a clot,
then Allah shaped and fashioned him and made from him two kinds: male and female.”'®* >
Sunni Muslim scholars continually offer their opinions on various issues when there is
no clear verse in the Qur’an or from the authentic traditions of the Prophet (pbuh). In general
Sunni Muslim scholars, for that matter, clearly state that their opinions are not binding and are
simply viewpoints. It is rare to find Muslim scholar who claims that his opinion is the only valid
Islamic one. Of course, some scholars’ opinions carry more weight than others because of strong
evidence to back them up, but there are some views which also lack strong evidence. Therefore,
after evaluating the evidence and opinions of the Sunni Muslim scholarship on the beginning of
human life, it can be said that this starts with the fertilization of the ovum by the sperm in the
uterus. The life which exists before the blowing of the spirit into the embyro is not a complete
human life. Real human life, as many scholars such as al-‘Ammari have argued, begins only after

the blowing of the spirit into the foetus 120 days after fertilization.'®

In the Qur’an, Allah explains the stages of human creation by saying:

Man We did create from a quintessence (of clay); Then We placed him as (a drop of) sperm
in a place of rest, firmly fixed; Then We made the sperm into a clot of congealed blood; then

of that clot We made a (foetus) lump; then we made out of that lump bones and clothed the

180 Hassan Hathut, “Bidayat al-Hayah al-Insaniyyah,” in A/-Hayah al-lasaniyyah : Bidayatuha wa- Nibayatuha f7 al-Mathum al-
Islami, 2. (1985), 57.

181 Ch,39:6.
L22 Soe Appendix
182 Ch.75:37-39, Ch.96: 1-2, Ch.76:2, Ch.22:5, Ch.23:12-14.
123 See Appendix
U 183 * Abd al-Qadir Muhammad al-' Ammari, “Bidayat al-Hayah,” in Al-Hayah al-Insaniyyah : Bidayatuha wa- Nibayatuha i al-
Mathum al-Is/lami , 170; Mukhtar al-Mahdi, “Bidayat al-Hayah al-Insaniyyah,” in Al-Hayah al-Insaniyyah : Bidayatuha wa-

Nibayatuha fi al-Mafhum al-Islami, 62-73.
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O bones with flesh; then we developed out of it another creature. So blessed be Allah, the best
to create! After that, at length ye will die. Again, on the Day of Judgment, will ye be raised

184 L24

up

Ibn Qayyim al-Jawziyyah classifies the spirit or soul (for him both are one and the same)

into five connections with the body:

1) The soul is connected with the body inside the mother’s womb, as a foetus;

2) The spirit is connected with the body on earth after birth;

3) The spirit is connected with the body, in one way, during sleep, and separates from it in
another way;

4) The spirit is connected to the body in the grave, in barzakh. Yet even though the spirit
separates from the body, it is not completely detached, as it still has some connections
and relations with the body;

5) The spirit is connected with the body on Judgement or Resurrection Day. This is the
most important connection that spirit has with the body because after that day, there is

no death, sleep nor decomposition.'®

My specific comments on the Hadith of Ibrn Mas‘ud that deals with human creation are the

following:

1) This Hadith is both famous throughout Islamic theology and was narrated by many
renowned Companions of the Prophet Muhammad (pbuh) such as: Ibn Mas‘ud; ‘Aisha,
the wife of the Prophet; Abu Hurayrah; Anas Ibn Malik; Hudhayfah Ibn Usayd; ‘Abd
Allah Ibn ‘Umar; Sahal Ibn Sa‘ad; Abu Dharr al-Ghafari; Malik Ibn al-Huwayrith; ‘Ali
Ibn Abi Talib; Jabir Ibn ‘Abd Allah. The scholar Ibn Hajar al-‘ Asqalani has said the
chain or number of transmitters of this Hadith from Zayd Ibn Wahb and from Ibn
Mas‘ud reached forty.

184 Ch.23:12-14.

L24 See Appendix
U 185 Muhammad Ibn Abi Bakr Ibn Qayyim al-Jawziyyah, Kitab al- Rufr; 212-15; * Abd Allah Muhammad °Abd Allah, “Al-Hayah :
Bidayatuha, ” in Al-Hayah al-Insaniyyah : Bidayatuha wa- Nihayatuha 17 al-Mafhum al-Islami, 396.

41

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



0 2) Because of its many chain of transmitters and versions however, the Hadith exists in
several different versions. For example, noticeable differences in the wording of the text
can be founded in the number of days or the nights cited by the various transmitters
regarding the first cell (the zygote). Some transmitters or narrators of the Hadith have
said that “forty nights” must pass for the zygote’s creation while others have said “forty-
two nights”, and still other narrators have variously reported “forty-five nights” and
“forty and some nights”.

3) The original purpose of this Hadith of Ibn Mas‘ud dealing with human creation is to
make clear the wisdom, foresight and supreme power of God to create the human being.
Secondly, the Hadith highlights the expansive knowledge and foresight of God—who
always takes into account what has not yet transpired in the present, but what will come
into existence later on in the future— in his decision-making.

4) While the transmitters of the Hadith have disagreed over the exact wording of the text;
they have nevertheless all agreed upon the same word “Al-Jam*” or collection, which
appears in all the different versions of the same Hadith. |

5) The precise word “Al-Jam*” or collection has itself today taken on an important
meaning in modern medicine in light of the advancement of the science of human
embryology. This is to say, “Al-Jam*”or collection as used in the Hadith clearly shows
that it was meant to describe the unity of male sperm with female ova to produce the
first fertilized cell ( the zygote)- which, carries the genetic information or makeup of the
human child from both parents.

6) The fertilized pre-embryo cell (the zygote) moreover is not a complete human being yet,
but rather it develops according to the genetic blueprint inherited from the merging of
male sperm with female ovum in the mother’s womb.

7) Lastly, the transmitters who have narrated this Hadith from Ibn Mas‘ud have agreed by
and large on not mentioning the blowing of the spirit, except Zayd Ibn Wahb who does
speak of the “blowing of spirit into the fully developed embryo”. However, all of the
narrators do mention and agree on four things happening in the womb to the embryo: 1)
an angel writes down the person’s future means of livelihood while still in the mother’s
womb; 2) the angel writes down his/her life-span while in the womb; 3) the angel writes

down his/her actions while in the womb; and 4) the angel writes down whether the
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0 person who is still in the womb and embyro will be happy or unhappy at Judgement Day

in the afterlife.'¢

As was mentioned, Zayd Ibn Wahb stands out as the only narrator-Companion of the
Prophet (pbuh) who did mention the “blowing of the spirit” into the embyro after the customary
120 days have passed in the pregnancy. For this reason after evaluating the different narrations
of this specific Haa—ith and others it would seem that the permissibility of abortion in Islam must
not exceed the forty days or so in the pregnancy. Still, the critical question raised regarding
abortion in Islam then becomes: Is the embryo before the forty days considered as possessing a
human life or not?

Further evaluation of the Hadith and scholarly opinion indicate in my view that the life of
the embryo before the forty days have expired should not be considered human life, since it is
completely devoid of the blowing of the soul/spirit. To a certain extent the embryo in its pre-
forty days state does have or show a semblance of life of its own, but that this life would be
more akin to plant life rather than full human life.

Similarly, it is my strong belief that chapter 23:12-14 of the Qur’an— which contains a
beautiful paragraph describing God’s inventiveness and imaginative actions, as far as human
creation is concerned— holds the key to understanding the mysteries of human creation. These
Qur’anic verses summarize God’s intentions in creating the first human being in order to present
and show humans their meaningful purpose in this world, which is to say, for humanity to
endeavour to do good in this life so as to be among those rewarded in the afterlife. Of the
different stages of God’s establishment and creation of the world, I will only focus on the first
stages of human creation, that is, the preparation, inception and its end. As 23:12-14 show,
human creation is a developmental process of action within the earliest stages. That is to say, it
is an important “active” process when clay becomes a living human being. It is one of the signs
of God’s power to change inorganic material such as clay from the earth into a living, active
organic material (i.e., the genesis of the human being). Therefore, using the Qur’anic verses we
can deduce that man’s sperm originally came from the inanimate clay; as well as from the

interaction of different chemicals and proteins contained in food and living organisms

186 Ahmad [bn Hajar al-‘Asqalani, Fat i al-Bari Sharh Sahih al-Bukhari, vol.11 (Beirut: Dar al-Ma'rifah, datc N/A), 477-91;
Abu Zakariya Yahya Ibn Sharaf al-Nawawi, Sharf Sahih Muslim Ii- al -Nawawi vol.16 ( Beirut: Dar al- Fikr, 1981), 189-199.
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0 regenerating themselves in the body to produce sperm. During sexual reproduction culminating
at the stage of pregnancy the male sperm is stored within the female ovum. After fertilization
takes place, the primitive fertilized ovum is changed into a clot of thickly congealed blood
(‘alagah); the zygote cells develop and grow through segmentation and multiple divisions. After
that, the whole process of human creation develops and takes shape in the growth of an embryo,
which later becomes a foetus. The compact shapeless mass known today as foetus, which in the
Qur’an is called a lump (mudghah), changes and develops into flesh, then into bones, organs and
the nervous system— all of which are later covered with flesh by the command of God. All
animals and human beings share this process of creation and development. In this particular
early stage of life, the human being is much like any other animal. However, an important
development takes place that causes a crucial differentiation between humans and animals.
During the human developmental stage in the womb, God commands a specific angel to blow or
breathe His spirit into the foetus. It is possible that there is a permanent development going on
simultaneously with the physical growth stages during this event with the blowing of the spirit.
This is to say, when a child is in the mother’s womb he/she continuously develops, even though
we cannot see it because the child is quiet and is in the safety of the mother’s womb. Moreover,
the mother’s womb is like a castle for the baby; it is the best and most suitable place for the
child during this crucial period of life. The mother’s body provides protection for the baby, as
she produces all necessary nourishment until birth. The child depends exclusively on his/her
mother for everything and the womb is firmly secured by God. Finally, the child comes out from
the mother’s womb to exist on earth. Immediately, the newly born child begins to develop and
grow outside of the womb for an extended transitional period leading to adulthood, which
vitimately leads to old age and death after gradual decay.

Suffice it to say, after birth we consider that child to be a complete human being. Human
creation as detailed in 23:12-14 in the Qur’an discusses clay— which is dry and dusty—being
changed from an inorganic material into organic material, which is said to be later turned into
protoplasm. Needless to say, human creation as mentioned in the Qur’an indicates a process of
growth. For Muslims, it shows God’s wisdom, power and knowledge. The general opinion of
Sunni Islamic scholars is that the process of early human growth and development in the womb
is a result of divine intervention; therefore, it is outside of the capacity and responsibility of
human beings. In general, Sunni Muslim scholars have discussed the Hadith of Ibn Mas‘ud and

Qur’anic verses relating to human creation, including al-Mahdi, Ibrahim, Ba Salamah, Yasin, al-
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0 Salami, Muhammad al-Ashqar, al-*Asqalani, ‘Umar Sulayman al-Ashgar, al-‘Ammari, Sharaf,
and Ordoghdow.

Although we have already commented on and discussed this hadith at length,
nonetheless, different versions of this hadith will now be presented. Moreover, there is no clear
evidence in the Qur’an or hadith which specifies the beginning of the human soul except the
following versions of the Hadith of Ibn Mas‘ud. Ibn Mas‘ud, a renowned Companion of the

Prophet, has quoted the Prophet(pbuh), who said:

The creation of each one of you is composed in the wombs of your mothers in forty day
Nutfa (zygote). In that creation, it turns into a kind of clot, then that turns into a kind of
Mudghah. Then Allah sends an angel and commands him to write four words: his
provisions, his life span, his deeds, and whether he is a wretched or blessed person. Then
the spirit is breathed into him.”'*’

In another version of the same Hadith, the Prophet of Islam (pbuh), detailed the stages

of human creation in the mother’s womb, saying:

The creation of each one of you is composed in the mother’s womb. After forty days in
that stage, it becomes a clot, then eventually into a kind of Mudgha. Next, Allah sends
an angel and commands him to write four things, such as: the person’s provision, his/her
life span or age, his/her deeds and whether he/she will be of the wretched or the blessed
in the hereafter. After that, the soul or spirit is breathed into him. Then, by Allah, a
person among you may do deeds of the people of paradise until there is only a cubit or
two between him and paradise. Then that writing proceeds and he does the deeds of the
people of the fire and enters it. And a person among you may do deeds of the people of
the fire until there is only a cubit or an arm breadth distance between him and the fire,
but then that writing proceeds and he does the deeds of the people of paradise and enters

o 1
it.'s8

187 Ahmad Ibn Hajar al-‘Asqalani, Fat i al-Bari Sharh Sahih al-Bukhari., 477, Abu Zakariya Yahya Ibn Sharaf al-Nawawi,
Sharh Sahih Muslim li- al ~Nawawi., 189-199.

U 188 Ahmad Ibn Hajar al-‘Asqalani, Fat b al-Bari Sharh Sahih al-Bukhari. vol.11,477; Abu Zakariya Yahya Ibn Sharaf al-
Nawawi, Sharh Sahifh Muslim li- al -Nawawi vol.16, 189-199.
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n In a third version of the Hadith the prominent Companions named respectively Abi al-
Tufayl and Hudhayfah Ibn Usayd reported that the Prophet(pbuh), had said:

An angel enters into the Nutfah after the spermatozoa stays in the uterus for forty or
forty-five nights. The angel asks Allah saying, O Allah is this a wretched or blessed
person? The angel also asks, O Allah (God) is this person male or female? After this the
angels writes down—after getting the permission of Allah (God)—the person’s deeds,
his/her age or life span, and whatever they will gain or earn. Then, the scrolls are rolled

up and the person will not experience any additional increase or decrease.'®

However, this particular angel is not the one assigned to breathe the spirit into the
foetus. However, although there is a kind of animal life present at this stage of creation, there is

no human life.

To summarize, Ibn Mas‘ud’s Hadith is the most complete and sound hadith of the
Prophet(pbuh) dealing with the topic of human creation .'”® This hadith, which was transmitted
by famous Companions of the Prophet, details all stages of human creation, such as: the uniting
of the sperm and ovum; the zygote; the clot; the Mudghah (a piece of flesh); followed by bones,
flesh, blood, embryo, foetus; and finally, becoming a human baby. All authentic versions of Ibn
Mas‘ud’s hadith of the Prophet (pbuh), agree that an angel writes down provisions for the
embryo after forty days in the mother’s womb dealing with a person’s age or life-span; his/her
deeds, and whether they will be among the wretched or blessed in the afterlife. Furthermore, the
differences among the various versions of the hadith only emerge after the forty days, not
before. Therefore, human life does not begin before the 40™ day of pregnancy. Rather, the
breathing of the spirit into the embryo is only present after the completion of four months or
120 days of pregnancy—as stated in the Hadith narrated by Ibn Mas‘ud. Moreover, in general

Sunni Muslim scholars have agreed on this point.

189 Ahmad Ibn Hajar al-*Asqalani, Fat h al-Bari Sharh Sahih al-Bukhari, vol.11,477; Abu Zakariya Yahya Ibn Sharaf al-

Nawawi, Sharfy Sahili Muslin li- al -Nawawi. vol.16, 189-199.

190 Ahmad Ibn Hajar al-*Asqalani, Fat A al-?;ff Sharh Sahih al-Bukhari. vol.11, 477; Abu Zakariya Yahya I'bn Sharaf al-
U Nawawi, Sharh Sahih Muslim li- al -Nawawi. Vol.16, 189-199.
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0 Section 1.3.4 Abortion and Islam

Abortion is generally forbidden in Islam after pregnancy occurs, except when the
mother’s life is in danger, which is considered reasonable justification in the shari‘ah. As the
Qur’an says, “For those who are pregnant (whether they are divorced or their husbands are
dead), their prescribed period is until they deliver their burdens or babies, and whosoever fears
Allah and keeps his duty to Him, He will make this matter easy for him”. '*'For the human
embryo (i.e. the nascent person) to inherit from his/her parents and take a portion of their wealth

in the future, the baby must be born fully alive.'”

Moreover, Allah says in the Qur’an in the same verse regarding those who have doubts

over their pregnancy due to old age or youth that their prescribed period is three months.'”?

After the breathing of the spirit into the embyro, the foetus becomes a human being
with a soul. Therefore, the foetus is protected as the Qur’an, the Word of God, and the
Prophet’s traditions have both accorded the highest respect to the souls of human beings. The
only time that abortion is allowed in Islam is when the life of the mother is in danger, because
the mother’s survival overrides that of the foetus. For this reason, if the continuity of the foetus
in the womb will definitely cause the death of the mother, the pregnancy will have to be
terminated.'* The foetus is alive in the womb of the mother before the breathing of the spirit;
however, this stage of existence is vegetative-like, since full human life requires a human soul or
spirit. Following the completion of the first four months, the foetus receives the spirit and
begins to move. Ba Salamah and Ibrahim belicve that human life begins after the completion of
the fourth month of pregnancy. '

Natural abortion is permissible in Islam since the termination of pregnancy is without
human interference whatsoever. Vardit Rispler-Chaim says that abortion can be natural such as
a miscarriage caused when the body rejects the foetus or the foetus stops growing; consequently,

she says that such an abortion is perceived as an expression of God’s will and no one is at

191 Ch, 65:4.

192 Myhammad Na “im Yasin, * Bldayat Hayah al- lnsamyyah fi Daw’ al-Nugus al-Shar ‘iyyah wa- titihadat al-‘Ulama’ al-

Muslimin,” in A/- Hayah al-Insaniyyah : Bidayatuba wa- Nihayatuha £7 al-Maftim al- Islami, 105.

193 Ch.65:4.

194 Muhammad Na ‘i m Yasin, “Bidayat al- Hayah al- Insamyyah fi Daw’ al-Nusus al-Shar ‘iyyah wa- ljtihadat al-‘Ulama’ al-

Muskimin,” in Al-Hayah al-Insaniyyah : Bidayatuha wa- Nihayatuha £7 al-Mathum al-Islami, 105.

195 ‘Abd Allah Basalamah, “Al- Hayah al- lneamyyah Dakhil al- Rahim,” in AL Hayah al- lnsamyyab Bl(layatuhd wa- Nlhayatuhd i
U al-Mathum al-Islami, 81; Ahmad Shawqi Ibrahim, “Mata Bada’at Hayah al-Insan,” in A/-Hayah al-Insaniyyah : Bidayataha wa

nihdyatahi fi al-Mathum al-Islami, 75.
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0 fault.'”® However, Rispler-Chaim also says abortion is permitted only to save the life of the
mother or in the case of a defective foetus during pregnancy. At a 1982 conference of Islamic
scholars in Kuwait the abortion of physically or mentaily distorted foetus whose defects can be
identitified while still in the womb was sanctioned if the defection was incurable. Regarding the
latter case of aborting a defective foetus, Rispler-Chaim adds— citing prominent scholars
including Mustafa Zurqa, Jad al-Haqq ‘Ali Jad al-Haqq and Shaykh Shaltut— that it is
impermissible to abort a foetus because of rape or adultery; undergo sterilization and tying of
tubes; and the defection in the foetus must be confirmed by professional medical doctors.'”’ If
the abortion is performed after 120 days of pregnancy, this action is considered a crime and
blood money must be paid— the blood money being 5% of the total diyyah (i.e., the blood
money or compensation to be given to the deseased’s family unless the family remit it) which is
five camels out of hundred camels— a penalty known as Ghirrah (this is the opinion of the
previous Mutfti of Egypt, Shaykh Shaltut and other renowned scholars of jurists).'”®

The Mudghah (a chewed-like lump of flesh) formed in the mother’s womb is the foetus,
which breaks into multiple segmentations and divisions in order to establish and form different
organs with specific functions. The Hadith of the Prophet( pbuh) narrated by Ibn Mas‘ud, details

the sequence of these stages.

As Allah says in numerous Qur’anic verses detailing the stages of human creation that,
“Verily We created human beings from a drop of a mingled fluid-drop [called Nuffa which is a
mixture of sperm and ovum coming from man and woman]” and Allah further says “So We gave
him (the gifts), of hearing and sight.”'® “*Moreover, the Qur’an says “Allah is the one who
created all creatures in the best way and Allah began the creation of human beings from clay and
made the human offspring from pure extract of fluid (su/alah)” and furthermore Allah is the one
who “fashioned him [the human being] in due proportion and breathed into him the soul and He

gave you hearing, sight and hearts.””® “* In particular, Allah challenges man to contemplate the

196 vardit Rispler-Chaim, Islamic Medical Ethics in the Twenticth Century , 1-8.
197 Ibid., 8, 14-16.

198 Ibid., 9.

199 Ch. 76:2.
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200 Ch. 32:7-9.
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n intelligence and awe of human creation “Let the human being reflect and contemplate what

Allah has created him from. He has created him [the human being] from gushing sperm.”?' %’

In conclusion, general Sunni Muslim scholars who have discussed the Hadith of Ibn
Mas*ud, have explained the phrase “breathing spirit” as a sign of the beginning of human life in
the embryo. Although there might be some kind of life in existence before the blowing of the
spirit in the embyro, it would be an vegetative-like life, not a fully human life. Al- Qurtubi, in
his Qur’anic commentary, explains the meaning of the Prophet’s words, “Yunfakhu fihi al-ruh.”,
saying that the breathing is evidence that the creation of the human soul is in the embryo and
happens by the actions of Allah.””

Ibn Hajar Al-‘Asqalani explains the breathing of the soul or spirit in his
explanation of the phrase “When God wants to create someone or something He just says ‘Be
and itbecomes’” *® He explains this as meaning the breathing or blowing of the human spirit
into the embryo that becomes the foetus- which is the act that creates the human soul. This
happened to Adam when Allah sent the angel Gabriel: he had taken one handful of clay from the
earth and made it into mud, then breathed the spirit into it, when the spirit entered it became the

flesh and blood of a living, speaking human person.”

The embryo has two lives. The first life is like a vegetative life which Allah created in
the embryo before the breathing of the spirit. The life before the blowing of the spirit generates
growth, development and spontaneous nourishment in the embryo. The second life is a human
life, which occurs following the breathing of the spirit. At that time, the embryo transforms into

a foetus and the blowing of the spirit allows the foetus to feel and move at will.**”

Section 1.3.5 The Definition of Death
The cessation of life means the departure of the soul from the body. Moreover, death is
opposite of life. The origin for the root meaning of death (mawt) in the Arabic language is

“static” and everything which is static is dead. As the Qur’an says, it is Allah who takes away

201 Ch, 86:5-6.
L27 See Appendix
202 Abu- Abd Allah Ibn Muhammad al-Qurtubi al-Ansari, ALJam i li-Ahkam al-Qur’an . vol. 12 (Cairo: Dar al-Katib al- * Arabi,
1967), 8.
203 Ahmad Ibn Hajar al-*Asqalani, Fat b al-Bari Sharh Safiih al-Bukhari, vol.11,411.
U 204 Muhammad Ibn Abi Bakr Ibn Qayyim al-Jawziyyah, Kitab al- Rub,143-213.
205 1bid.,143-213.
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0 the souls at the time of their death, and those that die not during their sleep. He keeps those
N souls for which he has ordained death and sends the rest for a term appointed. Verily, in this are

signs for a people who think deeply.” % '#*

Section 1.3.6 Death in the Qur’an and Shari‘ah

Among the definitions of death from the Qur’an and Ahadith are:

(1) Death is the disappearance of the signs of life (i.e. spontaneity, voice, colour, touch, taste,
smell etc) whether it is in humans, animals or plants. As Allah says in the Qur’an he gives life to
the earth after its death and verily he will do the same to the human beings who are dead, for
Allah has power over all things; moreover, Allah says clearly in the Qur’an it is,“He who brings
out the living from the dead, and brings out the dead from the living.”*"’

In Islam, there are similarities drawn between human death, the dryness (and rebirth) of
the earth and ignorance. For instance, human beings will be resurrected on Judgement Day just
as the earth revives after receiving rain, since the earth is considered to be dead when it is dry.
Moreover, spiritual ignorance is considered to be akin to death because the ignorant person
cannot understand and appreciate divine revelation, hence he/she is devoid of guidance and
considered spiritually dead. In this regard, the Qur’an says, “Allah revives the earth after its

2% (2) Another definition of death is ignorance, since

death and thus you will be brought out.
Allah also says in the Qur’an discussing ignorance of the unbelievers, " Can he who was dead, to
whom We gave life, and a light whereby he can walk amongst men, be like him who is in the
depths of darkness, from which he can never come out? Thus, to those without faith, their own
deeds seem pleasing.”””

(3) Death is loss of life, such as when the soul separates from the human body, as the Qur’an
says, " Wherever ye are, death will find you out, even if ye are in towers built up strong and
high!"*'® and Allah says, “And the stupor of death will bring Truth before his eyes: ‘This was the

thing which thou was trying to escape!””""

206 Ch.39:42; ‘Umar Sulayman al-Ashgar, “Bidayat al-Hayah wa- Nihayatuha,” in Al-ayah al-Insaniyyah : Bidayatuha wa-
Nihayatuha fi al-Mafhum al-Islami , 131.
L28 See Appendix
207 Ch. 30:50
208 Ch. 30:50
209 Ch.6:122
U 210 Ch 4:78
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0 In the Qur’an, Allah says that he takes the soul of the person at the time of death and does not
return it to the deceased body, and also he temporarily takes the souls of those who sleep,

though he returns it back into their bodies when they awaken.””

However, a sleeping person is not dead, although he/she does not appear to be alive
either. Therefore, sleep is considered a small death, in that the sleeping person is not conscious
because the spirit and soul are all temporarily away from the body. Ibn ‘Abbas, the Companion
of the Prophet (pbuh) commented that Allah takes the souls during sleep and death, but that he

brings back the soul to their bodies after sleep, but keeps the souls of the dead with him.?"

As I understand, when Allah takes the soul from the body without returning it, this
action signifies the end of human life. Moreover, the soul and spirit are consciousness, intellect,
reflection and conception- all of these faculties are connected to the brain, which regulates and
controls life. Therefore, the end of human life is directly connected to the death of the brain.
However, Ibrahim maintains that it is only when heartbeat, blood circulation and brain death

214

simultaneously occur that truly constitutes complete death.”” Yet, if only the heartbeat stops

this does not constitute death, since the above-mentioned faculties are still present in the brain.

Section 1.3.7 Definition of Death in the Qur’an

Regarding the definition of death in the Qur’an, it should be recalled that when Allah
destroyed the deviants and disbelievers, he said in the Qur’an, “It was no more than a single
mighty Blast, and behold! They were (like ashes) quenched and silent.”*"’ The words “quenched
and silent” or “khamidun” in the verse, means “static” or inert, which we can interpret as

meaning lack of movement, breathing or any other bodily signs of life.*'®

Allah also says in other verses concerning death and the dying, that when the soul of the
dying man reaches the throat and all the while people sit haplessly looking around, Allah is the

one nearer to him, but people do not perceive this.”'” It is very clear from these Qur’anic verses

212 Ch.39: 42.

213 Jsma ‘il Ibn Kathir, Tafsir al-Qur’an al-*Azim. 5 ed.vol.4 (Bcirut: Dar al-Ma’rifah, 1992), 60.

214 Ahmad Shawqi Ibrahim, “ Nihayat al-Hayat al-Bashariyyah,” in A/-Hayah al-Insaniyyah : Bidayatuha wa- Nihayataha 1 al-
Mathum al-Islami, 376.

215 Ch. 36:29.
U 216 Iawﬁg_al-WE ’_i,_“Hag—ﬁgat al-Mawt wa- aI-HaX'ill fi al-Quran wa- al-Ahkam al-Shar ‘iyyah,” in A/-Hayah al-Insaniyyah:
Bidayatuha wa- Nihayatuha fi al-Maffrum al-Islamji , 467.

217 Ch. 56: 83-85.

51

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



0 that while people settle around the dying person, the soul is separating from the body, and
people cannot see death as they cannot see the angels of Allah. But, how do people recognize
death? People have recognized death through signs in the physical body; for example, when the
two legs cannot stand upright; when the lips are open; when the shape of the physical body
changes or when the whole body becomes cold and has no temperature. As Allah says, “Yea,
when (the soul) reaches to the collar-bone (in its exit), And there will be a cry, "Who is a
magician (to restore him)?" And he will conclude that it was (the Time) of Parting; And one leg
will be joined with another: That Day the Drive will be (all) to thy Lord!”*® These verses show
the separation of the spirit/soul from the body and that people cannot see this separation, except

through the signs of death, which they recognize from experience.

Section 1.3.8 Sunni Muslim Scholars’ Opinions about the End of Human Life
Traditional Sunni scholars have discussed the end of human life, and what follows

death; that is, the rules and regulations for preparation of the corpse in advance of burial,
including the washing of the body, acquiring the coffin, and praying over the deceased as
stipulated in the Qur’an.”’® The ‘Ulama’ have said that if people around the dead person have
verified and ascertained that the person is dead— based on their experience of the signs of death
(i.e. stoppage of breathing, lips wide open, etc.)—the person is dead. The signs of death, which
were recognized by previous medical doctors throughout the history of Islamic medicine
include: a) lack of consciousness; b) loss of body temperature; ¢) cessation of pulse and
breathing; d) glazing of the eyes; ¢) parting of the lips; f) sagging of the nose; and g) slackening
in the muscles of the hands and feet. Among those who have held this opinion are: Bakr Ibn
‘Abd Allah Abu Zayd—the Director General of the Ministry of Justice, Kingdom of Saudi
Arabia— as well as the authors of Mukhtasar Al-Khalil, Al-Fatawa Al-Hindiyyah, Hashiyyat Ibn
‘ Abdin and Ibn Qudamah.22° The heart used to be considered as the centre of life in the body,
when it completely stopped, death was presumed."”

Abu Zakariya Yahya Ibn Sharaf al-Nawawi—a prominent and famous classical Sunni
Muslim jurist and Muhaddith— says if there is doubt about whether a person is really dead, for

example, if there is any complication casting doubt on death— such as unconsciousness or a

218 Ch.75: 26-30.
219 Ch.80:21.

220 Bakr Ibn Abd Allah Abu Zayd, Figh al- Nawaz;l 1% ed. vol. 1/ 2 (Beirut: Muassasat al- Risalah, 1996), 226-7;, Tawfig al-Wa'i,
Haqlqat al-Mawt wa- al-Hayah fi al- Qur'an wa- al- Ahkam al-Shar ‘iyyah,” in A/ Hayah al- Incam_}yal) B/dayatulm wa-

Nlhayatul)a fi al-Mathum ai- Islami 2. (1985), 465; Abu Zakariya Yahya Ibn Sharaf al-Nawawi, Sharf Sahili Muslim li- al —
Nawawi, (Beirut: Dar al- Fikr, 1981), 98.
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O heart attack or the presence of panic signs on the face—burial of the person has to be delayed
until death becomes clear through a change in the body’s odour. Sunni Islamic scholars, such as
Al-Nawawi, mention that if there is any doubt about a person’s death or the presence of life,
that person cannot be pronounced dead until it is absolutely confirmed—this in order to avoid
burying someone alive.””’ In my opinion, if there is any lingering doubt then there must a
prescribed waiting time, since this allows confirmation by means of changing the body’s odour
or any other obvious physical changes exist.

Sometimes, a body is breathing in and out, the heart is beating and all the organs are
working with every thing alive, except the brain. In this situation, if the person’s body is
functioning by their own system, such a person in my view is alive and must be dealt with as a
living human being. But, if a person’s body is living and only functions through synthetic life
support equipment (i.e., to maintain the heart, liver, kidneys, lungs, ctc.) but the brain fails to
respond, the person should be considered dead. If the brain-dead person breathes on their own,
without life support, his/her life is respected by the Islamic shari‘ah and by medical
professionals who are obligated to provide all the necessary health care treatment. Yet, that
person is dead according to medical professionals and their experts. For them, this person is
effectively dead or there is 99% certainty that he/she will die- that is why a medical doctor will

declare such a person as dead.”

Islamic scholars have based their decisions in this regard on
their expertise, personal experience, customs and the knowledge available to them during or
before their eras. In my view there are no verses of the Qur’an or Prophetic Ahadith which
precisely discuss the brain death situation, but the classical ‘wfama’ during their particular eras
always arrived at their judgements through their own Jjtihad and in the absence of today’s
medical technology. Therefore, there was a doubt between the classical Islamic scholars and the
medical doctors of their time, with some Islamic scholars casting doubts about the validity and

credibility of the medical doctors.

221 Abu Zakariya Yahya Ibn Sharaf al-Nawawi, Rawdat al-Talibin. vol.2 (Cairo: Al-Maktab al-Islami, 1960),98.
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Section 1.3.9 Traditional Signs of Death

How can one be certain that the soul is separated from the body and that there is no
more life inside? There are some situations in which everyone clearly recognizes that a person is
dead. However, there are other instances where to ascertain death is not so simple and can
deceive the average person, as well as some medical doctors and even Islamic scholars who are
experts on the topic of death. There are normal signs upon which Islamic scholars and medical
doctors agree that death has occurred. For example, Yasin discusses the opinions of previous
Muslim scholars about death situations. In cases of death by heart attack, unconsciousness, fear
or falling from a high place, Muslim scholars request a delay of burial as a precaution in-order
not to bury the living, until the signs of death are obvious such as lifeless legs. Yet,Yasin says
that it is difficult to confirm death, except through medical professionals who are experts on the
matter more so than the religious scholars. In this respect, Yasin continues to raise questions
about reconciling the opinions of the religious scholars and modern medical doctors about brain
death and its reality. Specifically, he says concerning brain death that scholars such Ibn ‘ Abdin
say if there is any doubt about a person’s death, burial must be delayed until the signs of death
become obvious. By constrast, the medical doctors say with absolute certainty that if the

heartbeat stops, brain death immediately follows, in a maximum of five minutes.””

As was mentioned before, when Islamic scholars have doubts about whether a person is
dead or alive, they delay the common preparations and burial procedures for dead bodies. Imam
Al-Shafi’i explains that, in specific cases the burial must be postponed for those who die from
drowning, being burned, falling from a high place (such as a mountain or into a well), or from
being attacked by a wild animal. The delay lasts until there is absolute confirmation that the

person is dead.

Al-Shafi‘i, moreover, says that the family should wait up to three days for the burial,
until people witness decomposition, because a person may be in a coma, have their throat closed
or may be affected by other such things.””* Abu-Hamid al-Ghazali confirms that the transmittion

of Imam Shafii’s statement is sound and that if a person dies from such above-mentioned

223 Muhammad Na “im Yasin, “Nihayat al-Hayah al-Insaniyyah fi Daw al-Nusus al-Shar’iyyah wa- Iitihadat al-*Ulama’ al-
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n situations, we must wait several days to bury him, in order to ensure that he is not alive. The
Prophet (pbuh) mentioned a clear sign of death when he said, “When a believer dies, his sight or
eye is straight and follows his soul”.*?*

Section 1.3.10 Traditional Islamic Signs of Death

Death has clear signs, which are recognizable to every mature person. These signs
include ceased heartbeat and breathing, widened eyes, continually open lips and lifeless legs,
which are unable to hold the body upright.**®

The conclusion that can be extracted from these Muslim scholars’ judgement on the
signs of death, in my opinion, is that world!y human life ends when the body becomes unable to
serve the spirit as its tool. From Muslim scholars’ perception, human beings are neither solely
body nor spirit. Only with both, can one be a complete human being. The fact is that the body is
a house for the human spirit during worldly existence.

In addition, knowledge, understanding, feeling, choice and selection are the most
important functions of the spirit or soul. The function of the body, including organs and other
systems, is to serve the spirit/soul, as a tool in this worldly life. The physical body is not able to
perform or choose any action, without the command of the spirit.

I also believe that all bodily actions are the result of the power which God has bestowed
upon the body through the spirit and death the means of departure of the spirit from the body.
Furthermore, 1 maintain that any presence of intentional feeling, understanding and movement
shows that the spirit or soul is in the body, including in the brain. However, the absence of
feeling, understanding and selective movement reveals that the soul has separated from the
body. Moreover, after brain death, any uncontrolled movement from the body indicates a simple
vegetative life without the spirit; therefore, without the spirit the person is dead.

Medical opinion holds that, in this vegetative state after brain death, the human body is
alive (even though it is not a full human life), therefore Yasin believes that medical doctors
should treat the brain-dead patient as a living person.””’” However, in my view, this is a
controversial issue and contrary opinions hold that the body in its vegetative state after brain-

death, is not truly alive.
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Section 1.3.11 Signs of Death in Modern Medicine

Medical doctors define death as being when human or animal life ceases, and when three
important organs stop functioning, namely:

1) Respiratory organs fail to work;

2) Blood circulation discontinues;

3) The brain and all nerves cease to function."*

What if one’s brain is dead, but one’s heart still beats and other organs are functioning?
In my view, cases like these are very problematic and cause much doubt. Therefore, there must
be enough time allowed in order to ensure that death has occurred. If a person’s heart completely
stops, that person is dead. This is true even if other organs such as the kidneys still function.
However, if a person’s heart continues to operate without life-support equipment, this person is
considered alive. Yet, if the person requires life support to remain alive the person may be
considered dead, because dependence on life support equipment is not a real, but a false life.
Moreover, if an individual continues to look at or listen to people, and is able to move his/her
body, then the person’s life remains normal. This is because if the soul separated from the body,
the individual would not be able to look around and listen to others; it would have no movement
at all— indicating an absence of life. The soul is also connected to both the heart and the brain.
As previously mentioned, the Qur’an and hadith clearly indicate that the soul comes into the
chest and moves up through the throat. So, an interesting question arises: Is it possible that
during death the spirit separates from the brain, but for a short time is still connected to the
heart? My answer to this is, yes the spirit can be separated from the brain, but the heart can

function only for a short time, one or two minutes, until blood circulation completely stops.
Section 1.3.12 Respect for the Dead Body

The emphasis on respect for the dead body— whether Muslim or non-Muslim (or even
an advanced embryo), is great in the Islamic religion, as well as in many other religions and
cultures. Leor Halevi in Muhammad’s Grave states that Islam specifically commands Muslims
to prepare the dead body by washing it, clothing it and placing it in a coffin so as to pray over it
and finally bury it in the ground. Cremation, or the burning of the human body, is absolutely not

permitted in Islam. The dissection of dead persons is also not permissible, even if the person is

L30 See Appendix
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0 non-Muslim or the corpse is found on the battlefield. Islam also prohibits Muslims to disturb
dead bodies, whether to mutilate or dissect. In an authentic Hadith narrated by Abu Dawud,
Tirmidhi and Ibn Majah, the Prophet(pbuh) said that “breaking the bones of the dead is equal to
breaking the bones of the living” nor is there any difference between breaking the bones of a
dead person and cutting his fingers or other parts of the body.”?®
Section 1.3.13 The End of Human Life
The end of human life was not questioned as often in the past as it is currently. In my
opinion, the main reason for this today is the advancement of science and medical technology.
This advancement has led to the discovery of many secrets of life and death. For example, the
availability of new equipment in intensive care units, such as life support, enables many people
to survive when death would have otherwise been certain. Today, there are also many new and
sophisticated medical technologies available ranging from artificial breathing equipment to
brain function measurement equipment. The use of all this technology and science enables us to
understand partially the end of human life. It is possible to use this equipment to determine
exactly when the soul will depart from the body. Although this equipment is not 100% accurate,
it is very helpful in determining the end of human life. The use of scientific and medical
technology has also allowed medical teams to develop new scientific methods in human organ
transplantation. Through transplantation, medical professionals offer new hope to save new
lives, in situations where previously many could have been lost. Modern medical technology,
coupled with the use of advanced scientific methods, give the medical team a great chance of

saving the lives of both donors and recipients in human organ transplantation procedures.””

Section 1.3.14 Where is Life Located?

According to some Islamic scholars human beings consist of a body and soul; however,

we know nothing about this soul.”>” Nevertheless, we can grasp the soul’s effects on the human
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0 body. Some medical doctors, such as al-Mah&, believe that the human soul is located in the
\ brain because it is the organ that generates all human faculties, such as feeling, hearing, vision,

smell, taste and touch.”' The brain is also the storage area for memories from reading, sounds,
sights, previous experiences, thinking and creativity. The brain stores all the person’s habits,
personality traits, origins and whatever differentiates them from others. In this regard, the brain
is the human database. The most important section of the brain is the brain stem, which is a
specific tissue inside the brain. If a person loses his/her consciousness, al-Mahdi says that it
demonstrates that this specific tissue is damaged, such as may happen in a car accident.”*

Therefore, we can say the brain stem is responsible for a person’s consciousness. This
specific membrane tissue is also responsible for a person’s ability to walk and sleep; hence, we
think this is the location of the soul.* Some scholars believe that the soul is in fact located in
the human brain, and this means that before the creation of the brain, there is no soul. Hence,
these scholars do not recognize a person without a brain as a “full human being”. Consequently,
if the brain dies, the person is considered dead, regardless of heartbeat, breathing or blood
circulation.”*

Certain medical doctors and religious scholars, among them Mukhtar al-Mahdi, hold this
position. They point out that when the heartbeat stops, the consciousness of a person also
ceases. Breathing and blood circulation immediately stop; and all bodily organs and tissues stop
receiving any of kind of nourishment, such as glucose and oxygen, which are responsible for
providing the body with energy.”’

These scholars affirm that human life ends when the heart beat stops. Immediately
following, breathing and consciousness will also stop. The rest of the body’s organs will begin to
die, starting with brain- death, in the first couple of minutes (4 minutes). Brain- death can also
be caused by liver, kidney, heart and lung diseases. These organ diseases can cause blood
pressure failure and the heart will stop functioning. Next, brain- death occurs and the person
consequently dies. In conclusion, these religious scholars and medical professionals believe that

brain -death is a complete death, regardless of the functioning of other organs of the body.

231 Mukhtar al-M ahd—_i, _‘:Nilﬁya tu_a!—l:{ay_a_h al-lns—jan_iyah,” in Al-Hayah al-Insaniyyah : Bidayatuha wa- Nibayatuba 1i al-Mathim
al-Isfami, 336-7; Isma ‘il Ibn Kathir, TafSir al-Qur’an al-‘Azim. 5™ ed.vol.3 , 251.

232 Mukhtar al-Mahdi,, “Nihayat al-Hayah al-Insaniyyah,” in Af-Hayah al-Insaniyyah : Bidgyatuha wa- Nihayatuha fi al-Mathim
al-Istami, 336.

233 Ibid., 336.
U 234 1bid., 337-8.
235 Ibid., 337-8.
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0 Section 1.4 Islamic Teachings on the Afterlife:
Introduction: The Resurrection of the Human Being and the Qur’an

In the Qur’an, Allah says, “After that, at length ye will die; again, on the Day of
Judgment, will ye be raised up”.*® However, after death, another life begins and new episodes
and events commence. A person’s transition into another world begins after the death of the
body occurs. A sequence of events begins for every person, as each individual enters the final
hour."!

Allah repeats the objection of those who reject the afterlife: “They say: "What! When
we die and become dust and bones, could we really be raised up again?”"?*’ Similarly, Allah
quotes in another passage in the Qur’an the Unbelievers’ obstinate denial: “What! When we die,
and become dust and bones, shall we (then) be raised up (again)?”?** “**They also ask: "And also
our fathers of old will be raised up?". To these Allah commands the Prophet to say “Say (O
Muhammad): “Yes, and you shall be raised up humiliated (on account of your evil).” Then it will
be a single (compelling) cry; and behold, they will begin to see!”® Similarly, Allah mentions in
another context the Unbelievers saying, "When we die and become dust and bones, shall we
indeed receive rewards and punishments?"240 L33Moreover, Allah says in another instance, “And
they [the Unbelievers] used to say, ‘What! When we die and become dust and bones, shall we
then indeed be raised up again?” **' 1** Likewise, the Qur’an further says, “And they used to say,
‘What! when we die and become dust and bones, shall we then indeed be raised up again?’- Say,
‘He will give them life Who created them for the first time!”for He is Well-versed in every kind
of creation!”*** '3

In my opinion, these Qur’anic verses serve to primarily reinforce the theme of the
coming Resurrection and afterlife in Islam. Moreover, the afterlife in Islam is seen an
established reality. Therefore, these Qur’anic verses also discuss the transformation and

transition of the human being from the earthly life to the everlasting afterlife. Finally, these

236 Ch. 23:15-16.
131 See Appendix
237 Ch. 23: 82.
238 Ch. 37:16.
132 See Appendix
239 Ch. 37:17-19.
240 Ch, 37: 53.
L33 See Appendix
241 Ch. 56: 47.

3 L34 See Appendix
U 242 Ch. 36: 78-9; Ch.32: 11; Ch.56:83-4.

L35 See Appendix
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0 Qur’anic verses show the Islamic conception of continuity of the human being from one world

to another, from one stage of life to another.

Section 1.4.1 Time of Death: People and Angels of Death

There are specific angels that God has assigned to take human souls. For example, in the
Qur’an God says, “The Angel of Death, put in charge of you, will (duly) take your souls: then
shall you be brought back to your Lord.”*? ¢ God also says in the Qur’an, “Nay, when the soul
[or spirit] reaches the collar bone up to the throat in its exit and it will be said, “who can cure
him and save him from death?’ and the dying person will conclude that it was the time of
departing death and one leg will be joined with another. The drive will be on that day to your
God, Allah.”**

Qurtubi’s linguistic-based commentary regarding this Qur’anic verse is the word

“turquwah” as the collar bone around the throat, above the chest.”*’

Section 1.4.2 Grave (Barzakh): The Isthmus after Death

Muslim theologians believe that after death there is a place known as the isthmus
(barzakh). This isthmus is thought to be the place where the dead dwell, until the resurrection.
Similarly, it is understood to be what the Prophet (pbuh) meant by “grave”. Simply put, events
in the isthmus lie between death and resurrection. Isthmus, in this situation, exists only to the
imagination. Ibn al-‘Arabi contends that there is a connection between isthmus and imagination,
as there is a similar connection between this world and the next, or the connection between the
spiritual and corporeal as being similar to worlds. The relationship between isthmus and
imagination is explained in the Qur’an; for example, the relationship between sleep and death.>*®
Additionally, the Prophetic hadith where the Prophet (pbuh), explained that sleep is “death’s
brother” establishes a connection between sleep and death. Similarly, Ibn Qayyim al-Jawziyyah

has discussed the barzakh in this context, saying that it divides this world and the afterlife; and

243 Ch. 32:11.

136 See Appendix

244 Ch.75:26-30; Ch.56:83-84.

L37 See Appendix

245 Abu ‘Abd Allah Ibon Muhammad al-Qurtubi al-Ansari, AL-Jzmi* li-Ahkam al-Qur’an. vol. 16 (Cairo: Dar al-Katib al- * Arabi,
U 1967),111.

246 Ch.39:42.
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0 that the Muslim soul— unlike the unbeliever’s soul, which will be in a narrow place of
humiliation and punishment—will enjoy a pleasant existence there.”"’

Moreover, barzakh is the Arabic word for “isthmus”. Isthmus can be explained as a
situation between this world and the next. Shaykh Ibn al-*Arabi describes “barzakh” as
something in between two things. For example, the present time is in between the past and the
future. Ibn al-‘Arabi believes barzakh applies to a transitional situation. William Chittick, a
scholar of Ibn al-‘Arabi, has presented his view that “barzakh” is in between this world and the
next. Ibn al-‘Arabi insists that “barzakh” is not incorporated into the next world, but that it is
the imaginary part; whereas the next world is real and tangible. In particular, Ibn al-‘ Arabi says
that there are certain situations in which “barzakh” is real. For example, during the resurrection
at the time of the awakening of the dead is considered “barzakh’; and in addition, this time is

real, tangible and sensory.”*®

Section 1.4.3 The Unfolding of the Soul

In this world, everyone engages in activities that are deemed positive or negative. These
activities also determine the destiny of one’s soul in the afterlife. It is well known that after
death, the physical body is placed in the grave, while the soul remains in an imaginable form.
Therefore, in the grave or isthmus, all humans await the results of their deeds in this world.
Isthmus (barzakh) is considered a waiting period for resurrection, like gestation is a dynamic
period prior to birth.**

Abu Hurayrah, the famous Companion of the Prophet, reported that when the soul of a
believer departs, two angels take it into the sky. Hammad, one of the chain of transmitters,
mentions the sweetness of that soul’s odour and that the dwellers of the sky upon secing it say,
“Here comes the pious soul from the side of the earth, let there be blessings of Allah upon the
body in which it resides”. The soul is carried by the angels to Allah, the Exalted and Glorious,
who says, “Take it to its defined end”. If the person is a non-believer as his/her soul leaves the
body and is taken by the angels, Hammad says its foul smell will be noticed and it will be cursed
by the dwellers of the sky who say, “There comes a dirty soul from the side of the earth”. Then
it is said of the unbeliever’s soul, “Take it to its defined end”. Abu Hurayrah reported that

247 William C. Chitttick, /maginal Worlds: 1bn al-Arabi and the Problem of Religious Diversity (Albany: Statc University of New
York Press, 1994),98-102; Muhammad Ibn Abi Bakr Ibn-Qayyim al-Jawziyyah, Kitab al- Ruh,111; “Al-Hayat,” in The
Encyclopacdia of Islam. vol 3, 302-5.

248 william C. Chitttick, Imaginal Worlds: 1bn al-Arabi and the Problem of Religious Diversity (Albany: Statc University of New
York Press, 1994), 102-104.
249 1bid., 101-2.
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n Allah’s Messenger (pbuh) put a thin cloth that was with him upon his nose while mentioning the

foul smell of the soul of a non-believer.”

It has been reported that the Companions asked the Holy Prophet (pbuh), the meaning of Ch. 3:
169 in the Qur’an dealing with the soul in the afterlife. The Prophet (pbuh) replied:

The souls of the Martyrs live in the bodies of green birds who have their nests in
chandeliers hung from the throne of The Almighty. They eat the fruits of paradise from
wherever they like and then nestle in these chandeliers. Once Allah casts a glance at
them and says, ‘Do you want anything?’ They said, “‘What more shall we desire? We eat
the fruit of paradise from wherever we like.” Allah asks them the same question three
times. When they see that they will be repeatedly asked the same question until
providing a response, they say, ‘O Allah, we wish that you may return our souls to our
bodies so that we may be slain in the way of Allah again.” When Allah saw that they had

no need they were left in heaven.”' -

Section 1.4.4 Three Categories of Souls in the Qur’an

The three categories of souls mentioned in the Qur’an are the following;

1) Al-Nafs al-ammarah bi al- su’ - Corrupt soul that commands people to do immoral
things.

2) Al-Nafs al-lawwamah — The soul that always blames itself either for a) not doing
enough good b) commanding unscrupulous actions.

3) Al-Nafs al-mutma’innah — The soul that is in a state of constant tranquility.

The scholar Ibn Taymiyyah clearly states that these divisions are one soul’s characteristics.
That is to say, the human soul is one. If the soul follows its desires and commits deviant actions
it is named “Al-Nafs al-ammarah bi al- su’ (the commander of corrupt things). If the soul
commits immoral actions but holds its person accountable for those actions, it is named the

“blamer’s soul” or “Al-Nafs al-lawwamah”. If the soul’s attitude transforms into one that loves

250 Muhammad “Ali al-Bar, Al-Mawgifal-fig’hi wa- al-Akhlaqi min Qadiyyat Zar * al-A‘dZ (Beirut: Dar al-Shamiyyah, 1994),

7-9.
U 251 Isma ‘il Ibn Kathir, TafSir al-Qur’an al-‘Azim. 5* cd,vol.1, 435-6.
L38 See Appendix
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ﬁ to do good and hates sinning, then it is referred to as “soul of tranquility” or “Al-Nafs al-
: 9252

mutma’innah.
Ibn Taymiyyah was once asked what the soul looks like. He answered that it is possible
to know situations and characteristics of the soul, but that one cannot see it in terms of any
shape, form or body. The soul differs from water, air, fire, and earth; in addition, it is not like an
animal, vegetable or mineral, not even slightly.”>* Moreover, the soul does not have a specific
place in the human body, but is instead diffused throughout, as it moves along with the inner
life. Internal life and the soul are one. If the soul exists inside the body there is absolute
certainty life is present; but if the soul departs from the body, there is no life. Ibn Taymiyyah
concluded that the spirit and the soul are one, and that they are connected within the heart and
the brain. He says that while reflection and memory exist in the brain, a person’s will is found

inside the heart.?**

Section 1.4.5 Transformations and Afterlife

Fakhr al-Din al-Razi attempted to provide an explanation of human growth in terms of
soul. For him, a human being’s soul, spirit and life exist inside the body, in its structure.
Everybody is familiar with the elements that exist in the earthly world. The human body
consists of bones, tendons, muscles, oils and skin. Some of these bodily organs originate from
the earth and some from water, such as blood. In addition, some people claim that blood itself is
the soul or spirit because without blood, no one can survive. Additionally, other bodily elements

originate from the air, like the spirit or soul,

Therefore, al-Razi says that human growth derives from two elements:
1) Elements originating from air, mixed with fire
2) Elements originating from the heart or brain, which is named spirit (ruh) and this is
called a human being.”
In this regard, some scholars argue that human beings are the spirit or soul (which is a
combination of air-based elements mixed with natural temperature or natural fire inside the

human body, originating from the heart or brain). Some scholars maintain that human beings are

252 “Umar Sulayman al-Ashqar, “Bidayat al-Hayah wa- Nihayatuha, ” in A/-Hayah al-Insaniyyah : Bidayatuba wa- Nikayatuha 7
al-Mafhum al-Islami, 2. 143.
253 Ibid., 143.

254 [bid., 143.
U 255 Fakhr al-din al-Razi, Al-Tafir al-Kabir. 3 ed. vol 21 /22, 43.
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n the spirit— which resides in the heart. Some other scholars claim that the spirit is an indivisible
part of the brain, while others contend that the spirit is igneous (i.e., al-‘anasir al-nariyyah= air
mixed with fire), that is, originating from natural elements, mixed with other igneous elements
in the heart and brain. These igneous parts are referred to as natural temporal elements, which
make up a human being. Some of scholars define spirit (Ruh) as simple heavenly illuminated
elements, which have the characteristic of sunlight: inseparable, unchangeable, unscatterable or
undisturbable and uncuttable. When the physical body has developed and is ready, then the
above-mentioned heavenly illuminated elements will enter. These perfect elements (referred as
“spirit”), which come from God, enter into the human body as fire enters into wood and
charcoal. So long as the human body remains perfectly intact, accepting the presence of these
flawless, heavenly and divine elements, the human body remains alive. If, however the human
being has generated heavy elements—which are a mixture of elements that will oppose the
perfect, heavenly and divine elements remaining inside the human body— this will lead to
death.This is because these heavy elements will force the spirit (i.e. perfect elements) to depart
from the human body, which will be what causes death to arrive and life to be extinguished.
The latter explanation is common to most heavenly inspired religious books about life and
death. This is an interpretation of the concept and ideology of those who have said and
advocated that: the human being is an invisible entity inside the physical body.”

Furthermore, human beings are able to acquire knowledge and to have power to reflect
and choose their own actions. Therefore, human beings are tangible, fundamental elements, and
not accidents. In the human transformation process (i.e. afterlife process) our physical departure
from this life through the process of death is not our final end. Rather, it is a break— a
transformation and change from one abode to another— from this world to another which is
called the afterlife. Arguably, if our present lives were to conclude solely here on earth, they
would, ultimately, be useless. God assures us that there will be a coming resurrection on the Day
of Judgment and there will be accounting of our deeds. After all, the basic and fundamental
tenent of Islam is that every one must die and will be raised up on the Day of Judgment by our
Lord and Creator. Therefore, human beings will not end with their lives on earth, but rather their
existence is a continuous journey from earthly life to the everlasting afterlife.”’

Various theologians’ views of human beings may be broken down as follows:

U 256 Ibid. 43-44.

257 fbid., 51.
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m 1) Some theologians have said that human beings are like bodies or elements that are
generated from a mixture of different elements in specific amounts ( this view is held by
certian Mu‘tazilites such as Abu al-Husayn of Basrah, Aristotle and those who reject
that the soul remains after the death of the person).”®

2) Other Mu‘tazilite theologians believe that human beings are a mixture of specific
elements like knowledge and power. They say life is an accident, which is dependant on
the body. They reject and deny the ideas of spirit and soul. Morcover, they say that there
is nothing else except elements such as knowledge, power or ability. This is the opinion
of the majority of Mu‘tazilites and their leaders.

3) Human beings possess certain elements that characterize life, knowledge and power.
However, human beings are different from other animals by the shapes of their bodies,
organs and limbs- although, angels are able to resemble human beings.

4) There is another group of theologians who argue that human beings do exist, but that
they are not bodies nor are they characterized as bodies. This is the opinion of most
Sunni Muslim philosophers who believe that the human soul remains after the death of
its body. In addition, these scholars believe that the human soul returns to its Creator
(God), where it may be punished or forgiven. Either way, they say the soul will be
accountable before God on the Day of Judgment. Among the many prominent Muslim
scholars who hold this opinion, include Abu Hamid al-Ghazali, Abu al-Qasim al-Raghib
al-Isfahani, and Mu‘ammar Ibn ‘Abbad al-Sulami [a Mu‘tazilite], al-Shaykh al-Mufid [

a Shi‘ite scholar].”

In the words of one scholar, Thabit Ibn Qurrah, who accepted the existence of the soul: “The
soul is simple, lightened, heavenly elements, which cannot be destroyed or cut into pieces and
disbursed. These elements are moving inside the human body; the soul remains to manage the
physical body which obeys it. However, when these elements have separated from the body, the
relationship and connection between the human body and the soul will by completely severed.
At that time, the person is considered dead and is no longer called a person, but is instead

referred to as a dead body.”?*

258 1bid., 44,

U 259 1bid., 45.

260 1hid | 45.
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Main Thesis

Chapter Two: Brain Death

Section 2.1 Brain Death

Introduction

In this Chapter, I rely on books and articles by both Muslim and non-Muslim scholars
including those written by classical and contemporary thinkers, theologians, philosophers,
ethicists, jurists and physicians. All the scholars consulted, whether they see brain-death as
complete death or not, have nonetheless been very important in forming my understanding of the
various perspectives on the end of human life.

In “Nihayat Al-Hayah al-Insaniyyah”, Mukhtar al-Mahdi argues that human life ends
when the brain is dead, which causes other vital organs like the heart to collapse. Al-Mahdi
contends that the soul is located in the human brain; therefore, he claims that the human being is
a living brain. I agree with al-Mahdi that when the brain stem dies a person is considered to be a
dead person. Closely related to this discussion of brain- death, al-Mahdi also examines how to
verify brain- death and maintains that keeping the body’s other organs alive through artificial
means after brain- death is not considered a full life.

‘Isam al-Din al-Shirbini—a consultant in internal medicine at al-Sabah Hospital in
Kuwait— and his article “ Al-Mawt wa al-Hayah bayna al-Atibba’ wa al-Fugaha’ ” was
valuable for my discussion of the connection between the death of organs and the death of a
person, as well as for how to determine brain stem death. Al- Shirbini also discusses organ
transplantation and organ harvesting from brain -dead persons to living (needy) persons.

Ahmad Shawqi Ibrahim in his article “Nihayat al-Hayah al-Bashariyyah” discusses what
a human being is, while at the same time defining death and life in the human body. He
specifically looks at whether the human soul dies with the physical body or remains alive.
Ibrahim in his article has sought to define the human spirit, the relationship between the body
and soul/spirit, as well as the signs of brain death.

I have used Hassan Hathut’s article “Mata Tantahi al-Hayah” because as a medical
doctor he asserts that human life ends when the human brain is dead and that this is in fact the

U real death- with which I agree wholeheartedly. Similarly, Ahmad al-Qadi’s article “Al-Qalb wa
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, ‘Alagatuhu bi al-Hayah” was important in its discussion of the definition of the heart. Al-Qadi
0 believes, unlike al-Mahd_i, that life resides in the heart, not the brain alone. If the heart and brain
die— either together or separately— he says a person is dead, since brain- death will result in
the person’s complete demise. Personally, after reviewing most of the scholarly works on brain
death, it seems that the brain stem dead person is dead, because the heart and other vital bodily
organs such as the liver and kidneys will immediately fail after a few hours or days.

‘Abd Allah Muhammad ‘Abd Allah’s article “ Nihayat al-Hayah al-Insaniyyah” was
important to my work on this topic because he discusses the definition and meaning of death by
asking if the spirit dies with the death of the body or if death only occurs to the body alone:
Consequently, ‘Abd Allah presents two different opinions in defining death in relation to the
body and spirit, one of which argues that the soul or spirit never dies and the other says that it
dies with the body. Moreover, ‘Abd Allah examines the “traditional” signs of death and the
modern medically recognized signs of death; as well as touching upon personal wills and
whether a wife may remarry if her spouse has become brain- dead.

Yasin, in his article “Nihayat al-Hayah al-Insaniyyah fi Daw’ Jjtihadat al-‘Ulama’ al-
Muslimin wa al-Mu’tayat al-Tibbiyyah” argues that the end of human life is the separation of
life— which he identifies as synonymous with soul/spirit— from the body. Therefore, Yasin
asserts that human life will end when the body can no longer serve the soul/spirit. Yasin,
moreover, sees the brain-dead person as a dead person and hence supports the harvesting of
organs from brain dead persons in-order to transplant them into living, needy people.

Muhammad S. al-Ashqar, in “Nihayat Al-Hayah” contends that a person is dead when
life separates completely from the physical body. Also, this scholar discusses the traditionally-
held signs of death. Like myself and Yasin among others, al-Ashqar also agrees that the brain
dead person should be considered dead and that his/her organs should be removed (harvested)
and transplanted into needy active persons, who are still alive. Specifically, al-Ashqar says the
brain dead person’s personal will should not be distributed until complete death has occurred.

Likewise, to present a counterargument I have used Badr al-Mutawalli ‘Abd Al-Basit’s
article “Nihayat Al-Hayah Al-Insaniyyah fi Nazar al-Islam” because he adamantly rejects brain
death as a complete death. ‘Abd al-Basit forbids the removal of life- support equipment from the
brain- dead person, as well as the harvesting of his/her organs for transplantation. Muhammad
al-Mukhtar al-Salami in his article, “Mata Tantahi Al-Hayah™ also agrees with ‘Abd al-Basit

and others that the brain-dead person is not a dead person— even though that person may only
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n be able to breathe through artificial life support equipment. Rather, al-Salami considers the
brain dead person still to be a completely living person.

Nevertheless, I strongly disagree with ‘Abd al-Basit and al-Salami that brain- death is
not a complete death. Instead, I hold the opposite view shared by many other scholars like al-
Mahdi and the Al-Ashqar brothers that brain- death is indeed a complete death.

Furthermore, it is my personal opinion that the abovementioned scholars-Abd al-Basit and al-
Salami— have in their judgment in denying brain- death as a complete death mixed up the case
of “a person in a coma” with that of “ a brain-stem dead person”. The two cases are
fundamentally and completely different. For instance, unlike in a “coma” induced by a heart
attack or some other major injury, a person may fully recover; this is not however the case with
brain- death, from which it is next to impossible for a person to recover.

Tawfiq al-Wa T’s article “Hagiqat Al-Mawt wa Al-Hayah fi al-Qur’an wa Al-Ahkam
al-Shar‘iyyah” is relevant to my argument on the permissibility of organ harvesting and
transplantation from a brain -dead person into a living one, since he strongly supports organ
transplantation— though he resolutely rejects brain death as a complete death. Moreover,
al-Wa i also discusses the definitions of death and life; the signs of life and death; and the
relationship between the physical body and spirit/soul— all from a linguistic approach towards
the relevant Qur’anic verses and the Sunnah (tradition) of the Prophet (pbuh).

As well, Mustapha Sabri Ordoghdow’s article “Nihayat Al-Hayah Al-Insaniyyah” was
useful because he too argues that brain stem death is a complete death. As such, Ordoghdow
maintans it is permissible to harvest the brain -dead person’s organs so as to transplant and save
the lives of needy living persons. Consequently, Ordoghdow—much like myself—holds that
ultimately a living person is better than the dead person, that is to say, the needs of a living

person outweigh those of a dead person.

Section 2.2 Definitions of the Brain: What is the Brain?

The first persons who discovered brain death were the French researchers P. Mollaret
and M. Goulon, who in 1959 named brain death “the stage after coma”. Then in 1968, the
American professor Dr. Henry K. Beecher of the Harvard University Medical School’s Ad Hoc
Committee followed suit and used the same term. Since then, there have been countless studies,
conferences and discussions about the nature of the brain, specifically as it relates to the concept

of death and the signs of death. The difference among medical doctors is largely related to
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n whether or not brain -death is the end of human life. The human brain consists of three major

parts which are:

(1) Braim: The basic functions are the regulation and coordination of movement, posture, and
balance.

(2) Middle Brain. Associated with higher brain functions such as thought and action, reasoning,
planning, parts of speech, movement, emotions, problem solving, recognition, perception of
stimuli, visual processing, memory, and speech

(3) Brain Stenr. Responsible for basic vital life functions such as breathing, heartbeat, and blood
pressure or blood circulation. The brain stem is a fundamental part of the body, which controls
the essential functions of a living human body. If the brain stem is dead or completely damaged,
with no hope of re-function, the person is considered dead. A coma is very different from the

complete death of the brain stem.

Section 2.3 The Brain and its Functions
The human brain has several major functions and purposes, which Al-Mahdi identifies in

the context of his discussions of whether the soul might be located there:

We now think that the soul of the human being is located in the human brain, because
the brain is the receiver of all human senses such as hearing, sight, smell, taste and
touch. The brain is only a central receiver for the external world. Additionally, the brain
contains and serves as storage of all memories obtained from reading, hearing, sight,
previous experiences and innovation. All human behaviors, customs, ethics, morals and
cultures; as well as, nature and nurture elements are all stored in the brain. Moreover, all
human and animal desires are found in the brain. The brain is the only source for
explaining and processing received information into organized actions. If specific parts
of the brain are damaged, the person will lose some abilities that have been connected to
these sections. For all these human abilities connected to the brain, God has given us

rulings for their use and a responsibility (Khalifah) as stewards for this world.”®'

Brain-death literally means that the human brain stops all its functions completely, after

which it is impossible to return the brain to its normal functions—though a brain -dead person

U 261 Mukhtar al-Mahdi, “Nihayat al-Hayah al-Insaniyyah,” in Al-Hayah al-Insaniyyah : Bidayatuha wa- Nibayatuha i al-Mafhiim
al-Islami, 2.,336.
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0 could live in a vegetative like state for some time. If the brain stem dies, according to medical
doctors the person is considered dead. There are two groups of Muslim medical doctors who
argue about whether brain stem death is a complete death: 1) one group of Muslim medical
doctors, jurists, theologians, philosophers and ethicists believe that brain stem death is enough
to consider a person dead regardless of stoppage of heart beat and blood circulation; 2) another
group of Muslim medical doctors believe that brain stem death alone is not sufficient to declare
death, but there must be a simultaneous occurrence and stoppage of all three: heartbeat, blood

circulation and brain stem death.?*

Life-support equipment is used in three situations. The first
is when a patient needs a boost to his or her system (i.e., breathing and heartbeat regulation)
back to its normal function. Consequently, once all functions have returned to normal, the
medical team takes off all the life support equipment. The second situation is in order to keep
the person’s organs alive when the complete stoppage of a person’s heartbeat and breathing
takes place and the person does not respond to any medical assistance. At that moment, the
medical doctor pronounces the person-dead because of the stoppage of heartbeat, blood
circulation and the fact that brain-stem death has occurred. Therefore, there is no need to keep
this person on life support except if their organs are salvageable. The third and last situation is
when a person who is in deep coma and all his breathing and heart beat is regulated through
synthetic life support equipment. This person is in a vegetative state because he/she is not
responding to electrical graphs in the brain and heart. This person’s life can be prolonged

artificially by keeping them on life support. This is where the controversy (i.e. withholding

versus withdrawing argument) arises: Should life support be withdrawn or kept in place?

At the heart of this matter are the following interlocking questions: 1) What is brain -
death?; 2) What is the reality of brain stem death?; 3) Does brain- death mean the departure of
the soul from the body?; and 4) Are organs then suitable to transplant into another person’s

body?

In 1985 there was a major conference on brain- death in Kuwait which was prepared by
Islamic organizations and included various participants—such as Muslim medical doctors,
jurists, philosophers, ethicists, theologians, politicians, social activists and human right

groups— who debated if brain- death was a complete death or not. The following year, the

262 Ahmad Shawgi Ibrahim, Nlhayat al- Hayah al-Bashariyyah,” in A/ Hayxh al- Incamyyah Btdayatuha wa- Mhaydtuha fial-

U Mafbum al-Islami, 2.,376; Tawfg al-Wa'i, *“Hagiqat al-Mawt wa- al- Hayah fi al-Qur'an wa- al-Ahkam al-Shar ‘iyyah” in A/
dea]x al- Incmr}yah Bidayatuha wa- Ntha_yatuha fi i al- Mafhum al-Isiami, 2. ,484; Bakr Ibn ‘Abd Allah Abu Zayd, Figh al-
Nawazil. 1* ed. vol. land 2 (Beirut: Muassasat al- Risalah, 1996), 219-20.
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n Islamic Academy of Muslim Jurists and ethicists approved the recommendations made in
Amman, Jordan in 1986. During the Amman conference, it was declared that brain -death is a
complete death and occurs when the heartbeat stops, and the person’s breathing ceases
completely, which also means that blood circulation will completely stop. Although, these are
obvious and traditional signs of death, in the conference it was declared that brain-stem death is
a complete death— as the brain begins to decompose and as evident through electrical signals. If
the heartbeat has stopped or the brain-stem has completely died, then that person is considered
dead. Some medical doctors claim that the death of the heart causes the death of the brain stem.
It is possible that the heart could work while a person is brain stem dead with no feeling or

movement— with blood circulation still working without any consciousness.

Section 2.4 Brain Death

Al-Salami’s definition of death is derived from his belief that if the patient is injected
three times and the medicine does not spread through the body— and all medical instruments
show that the body has started to decompose— then this would indicate the state of death,
medically as well as religiously.”®® Al-Salami, moreover says this has led to considering the
possibility and implications of transplanting the brain— a vital organ that cannot be replaced
and without which there is no meaning to life— stating that this organ is the factor that
ultimately decides between life and death.”*

Al-Salami also maintains that we may divide death into an “indisputable” total
condition where a person is dead and a “limited one” were life might continue, even though the
person may otherwise be considered dead.”®® Al-Salami says that, in this latter state of brain
death, a person may bequeath but may not inherit, can be buried, and is no longer capable of
sustaining the relationship of marriage.”*® Moreover, al-Salanii says that if the wife of such a
brain- dead person gives birth, she would be allowed to marry someone else, even if his heart,
kidneys and lungs continue to function; consequently, he says that the deciding factor between
life and death is the death of the brain stem and its decay.”®” Al-Salami also cites and agrees
with al-Mahdi—who he feels was correct when he said that the true meaning of brain

transplantation is the killing of one human being in order to transfer his brain to another who is

263 Muhammad al-Mukhtar al-Salami, “Zara ‘at khalaya al-Jihaz al-*Asabi wa- khassatan al-Mukh,” in AL Ru’vah al- isiamiyyah Ii-
zara ‘at Ba ‘d al-A‘da’ al-Bashariyyah, 6.,107.
264 Ibid., 107.
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?6% Though, al-Salami also says however that al-Mahdi has described brain

0 already dead.
transplantation as belonging to the world of science fiction and, if it were possible at all, it
should be described as the body being transplanted to the brain, and not the other way round,
since it would be easier to achieve.”® Al-Salami believes that: 1) brain stem death is the
person’s complete death. 2) brain stem cell is an organ responsible for a person’s life; and 3) It is

permissible to donate the brain- dead person’s organs to other needy people.”””

Section 2.5 Definition of Brain-Stem Death

What is brain-stem death? Is brain-stem death a complete death? This topic of brain-
death and brain stem death is a controversial topic in both Muslim and non-Muslim societies. It
is a new topic in the world generally and particularly in Muslim countries It has raised many
questions and discussions, not only between jurists, mohadithun and mufassirun, but also
amongst theologians, philosophers, medical doctors, health professionals and health
policymakers. And there is also a lot of discussion and disagreement in the area of international
medical law around this issue. For example, there are some countries which consider brain death
and brain- stem death as a complete death, although the heart is still beating. Therefore, these
countries allow for the removal of all life support equipment even if a brain- dead person’s
relatives object. Also, there are some other countries which consider that brain death and brain-
stem death is not a complete death of the person; consequently they say while the heart is still
beating it is a criminal offence and unprofessional to take off all life support equipment. But
there are some countries which allow and permit the removing of all life support equipment if
there is the permission of the sick person and his/her family."’

Ahmad Sharaf al-Din— professor of Civil Law at ‘Ayn Shams University and Kuwait
University— has discussed some procedures which health professionals have created in America
and some Muslim countries which involve the obtaining of the signature of the person who
rejects the prolonging of his/her life through life support equipment. Some Muslim countries do
allow such actions regarding brain death because a signature to reject prolonging life is
permissible ( legally allowed) under two conditions: 1) for the medical team to issue the death
certificate declaring the brain-stem dead person is dead; and 2) permission and consent of the

brain-stem dead person’s family is available. These two conditions must be verified by the legal

268 1pid.
269 Ipid.

U 270 1bid.

271 Ahmad Sharaf al-Din, Al-Akham al-Shar ‘iyyah 1il- a *mal al-Tibbiyah. (Kuwait city, Kuwait: Matabi* Times,1983), 174-77.
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0 and Shari‘ah authorities since the maintenance and protection of life at all cost is among the
chief priorities in Islam; and therefore, most Muslim governments do not allow someone to
commit “mercy killing” or anything that may lead to this outcome such as rejecting the
prolonging of life without these two conditions having been met. The religious or legal

justification for this is the Qur’anic verse, “And do not throw yourselves into destruction.”” ¥

Section 2.6 Implications of Brain- Stem Death

Muslims must ask themselves if organ retrieval from semi dead persons (i.e., those
afflicted by brain death or brain- stem death) is permissible or not. If it is not permissible, what
are the reasons and justifications for it to be deemed impermissible?
To answer the above questions, it should first be said that the brain- dead person medically is a
person whose brain stem, blood circulation, heartbeat have all stopped functioning; moreover,
there is no hope to return such a person back to their full health. This is the medical definition of
the brain dead person. In addition, the signs of death for medical doctors are the death of the
brain stem and the decomposition of the brain. By contrast real death for Muslim jurists is the
departure of the spirit from the human body completely; in addition, the signs of death for
Muslim jurists are the complete stoppage of heartbeat and breathing.’” The reason for this is
that there has been great confusion about which bodily organ human life depends on the most.
Some scholars have said it is the heart, others the brain or blood circulation (or even the liver).
However, with the advancement of modern medical technology, the medical doctors have come
to insist that the brain stem is the critical organ in the human body. Therefore, contemporary
scholars and medical doctors have argued regarding brain death that other patients may benefit
from the organs of brain dead persons who are going to die. In this regard, medical doctors
maintain that there is no life at all in a brain- dead person; consequently, if we wait until the
blood circulation and heartbeat fail in conjunction with brain death, the vital organs will be
become useless and no one will able to benefit from them. Hence, these scholars and doctors
have called on society to harvest the organs while the brain- dead person is still under life-

support equipment or artificial breathing,”’*

272 Ibid., 174-77, 184-87; Ch.2:195.

139 See Appendix
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Section 2.7 Brain Death and its Causes

There are many different reasons for a person’s immediate death. For instance, human
life could end quickly by the stoppage of the heartbeat or breathing or the loss of consciousness;
consequently, one or all three stoppages will cause the body’s organs to begin to die, starting
with the brain in the first couple of minutes. The patient’s liver, heart, lungs and kidneys could
die before other organs because the important living organ—the brain— has already died. The
sickness of the other organs could cause critically low blood pressure and lead to the failure of
the heart function which itself leads to brain death. Moreover, al-Shirbini says that brain death
alone can kill a person although all his other organs are healthy. For instance, road accidents or
falls that cause brain hemorrhage or brain tumours— all these situations could cause brain

death, and particularly, brain stem death.””

In conclusion, human death may occur with the death of the brain stem or it may be
caused by the stoppage of the heartbeat or by certain damage to the brain stem. When the brain
stem dies it will start to decompose and become rotten immediately; however, it can be kept

alive through artificial life-support equipment for a period of time.”’®

Section 2.8 Signs of a Brain-Dead Person
Muslim medical doctors want to have adequate knowledge of the following

complexities when it comes to declaring death:

1) A person whose brain is dead but heart is still functioning, as well as other organs;

2) A person’s heart completely stops beating, he is dead, although his other organs are still
functioning. However, if a person’s heart still functions without support, he is not dead;

3) If a person’s heart is beating and functioning solely by life-support equipment (such that if
this equipment is removed his/her heart beat will stop immediately) is such a person
considered dead or alive?

4) Is it possible that the brain can die and the heart continue functioning for days, hours or
minutes? Brain-death will immediately cause heart death. Some people are of the opinion

that consciousness (or life) and the soul/spirit are hidden in the brain, whereas others point

275 ‘lsjarrl al-lig al-__Shirb—in_i, “Al-Mawt wa- al-Hayah bayna al-ATibba wa- al-Fugaha, ” in A/-Hayah al-Insaniyyah : Bidayatuha
U wa- Nihayatuha i al-Mathum al-Islami, 2. ,354-56.
276 Muhammad Ibn Muhammad al-Mukhtar al-Shingiti, Abkam al-Jirahah al-Tibbiyyah. 2™ cd.,342.
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¢ to the heart. As previously mentioned, death occurs when the body and spirit separate. If a
0 human being is able to see, to hear, and to move by himself, this means the spirit remains
inside him. However, if the spirit/ soul has separated from its body, the sight, hearing and
movement will completely disappear. The spirit/soul has a connection with both the heart
and brain. According to Qur’anic verses, the spirit/soul is located in the heart and when it
departs it will reach the throat. There is an argument between the Islamic scholars about
whether the soul is located in the heart or in the brain; as well as which bodily organ is
responsible for death of the human being ( i.e. heart or brain);
5) Is it possible that the spirit separates from the brain, but still remains in the heart?
Alternatively, if the spirit separates from the brain does this mean the heart will also die?;
6) When the heart and brain cease to function, does this mean the spirit and life are both

terminated, even through other organs may still function??”’

Section 2.9 Brain and Heart: Both are Complete Death
The human brain is directly linked with life and death; since brain function indicates

whether a person is alive or not. Ibrahim’s opinion is that brain -death is a complete death:

Human life ends when the spirit departs or is separated from the body and the soul goes
back to its Creator. We know in advance that the spirit/soul, consciousness,
understanding, intellect and memory all relate to the brain and that the brain is the only
source and centre for all. Then the end of human life is brain- death, or brain stem death.
Human death is not the ceasing of breathing or the stopping of the heartbeat or both
because if they both cease to function that does not necessarily mean the brain is dead.

Therefore, it does not indicate the end of a human life. 2’

In my view, we must further consider the idea that human life ends when a person’s
brain dies— even if the person’s heart beats artificially aided by life-support equipment or
his/her lungs still breathe on their own. If brain specialists and medical doctors confirm that the
brain is dead, there is no reason to delay the acceptance of the person’s death, even if his/her

heart and lungs still function. As many medical doctors have shown, brain- death only means

277 ‘Isam al-Din al-Shirbini, “Al-Mawt wa- al-Hayah bayna al-ATibba wa- al-Fugaha, ” in A/-Hayah al-Insaniyyah : Bidayatuha
wa- Nihayatuha fi al-Mafhum al-Islami , 360.
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Mathum al-Islami, 2., 376.
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0 that a person’s organs exist in an animalistic or vegetative state, not within a complete human
life.”” There are specific requirements to consider when judging whether or not an organ is dead.
For example certain knowledgeable scholars say “heart death” means the heart must completely
stop functioning, and similarly the heart must not be able to revive again at all; as well, in the
case of brain- death, the brain must completely stop all its functions and must not be able to

reactivate and return to use.?*’

There are precise medical procedures that determine whether a brain dead person can
engage in any further brain activity. Al-Mahdi elaborates that, “It is important to connect the
brain graphic equipment or brain function measurement equipment to any patient with a
severely damaged brain”. When diagnostic equipment to determine brain stem function— since
such equipment is accurate in providing required information—shows the brain is dead and has
collapsed, then a team of two or more specialists and medical doctors will be able to clinically
diagnose the patient.”'

Current scholarly views on brain death reflect the development of human knowledge
through science and technology, especially the advancement of medical science. One of the most

important advances in medical science in al-Shirbini’s view is the capability for the continuation

of human breathing when a person fails to breathe independently on their own, stating that:

Even if a person damages his head and brain in an accident, he is able to breathe
artificially, with the assistance of a life- support machine. In this situation, the heart
continues to beat for a couple of days while the brain has already died and has started to
decompose. Therefore, the concept of determination of brain-stem death functions as a

sign of brain death-which is also a complete death of the person.”®

Hathout offers interesting commentary regarding the issue of brain death in saying that
medical science indicates that death is not the stopping of the heartbeat or the ceasing of lung
function, but that it is marked by the death of the brain. Subsequently, he maintains that when

machines that measure brain- stem function very clearly indicate that electric graphs of the brain

279 Ibid., 377.
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281 Mukhtar al-Mahdi, “Nihayat al-Hayah al-Insaniyyah,” in AL-Hayah al-Insaniyyah :Bidayatuha wa- Nilayatuha fi al-Mafhum

al-Islami, 2. ,345.
U 282 "Iyam al-Din al-Shirbini, “Al-Mawt wa- al-Hayah bayna al-ATibba wa- al-Fugaha, ” in A/-Hayah al-Insaniyyah : Bidayatuba
wa- Nihayatuha 7 al-Mathim al-Islam7, 2., 354.

76

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



n have failed and shut down, “...this means that the brain stem is entirely dead and the rest of the
body undoubtedly enters into the field of death. Whatever is used to continue artificial breathing
and blood circulation can last for some time, but it is impossible to return a patient to life.” **

There are various important facts to consider with respect to the above comments. First,

Hathut emphasizes that “brain- death” is real death from the medical point of view. Secondly,

he assumes that the minute the brain does not respond to electric shock is the exact time that

death occurs. Moreover, he mentions that the value of life -support equipment, such as artificial
breathing, is to protect the body and its organs from decomposition. Life- support equipment in
this respect helps to keep organs in a good condition until suitable procurement and
transplantation into another patient. Furthermore, Hathut’s position clearly shows that the use
of life support equipment is not meant to delay death or to maintain life as such; as well as, not
to pointlessly increase the suffering of the patient’s family. Instead, he says the general use of
life support equipment is not a waste of scarce medical resources simply because they are

expensive per se, but rather the problem is the actual misuse of these life support machines that

prevent other patients from benefitting from the available medical technology.”®

Section 2.10 Diagnosis of Brain-Stem Death

The fully awake human being is characterized by three faculties: feeling, understanding
and controlled movement— in contrast to the person who is in a state of “deep sleep” or body-
life where there is no feeling, understanding and controlled movement. According to al-Mahdi,
the person’s life and soul will end with the death of the brain. However, bodily organs may
remain alive in a person’s body after his/her death. Even while the dead person is still on life
support equipment and the brain stem is dead, his/her heart could still be beating. The word
“life” in this context would not relate to the person, but rather to some of his/her organs which
are still alive, such as heart, liver and kidneys, but not to the brain which is already dead. As a
result, al-Mahdi and others say that human organs must be retrieved after the brain stem is dead
and while the organs are still alive through processes of organ donation, either through the
person’s will or from gaining the family’s permission.”®* However, the important question

related to this matter is, how do we verify brain death in the first place?

283 Hassan Hathut, “Nihayat al-Hayah al-Insaniyyah,” in Al-Hayah al-Insaniyyah : Bidayatuha wa- Nihayatuba f7 al-Mafhum al-
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0 The medical signs of brain- death are the following:

1) No response by patient to any pain; this means a patient has lost feeling and movement
and is in a deep coma (deep unconsciousness);

2) Complete failure of spontaneous personal breathing, which can be ascertained by
removing synthetic equipment from the patient for two minutes and watching whether a
patient will spontaneously breathe or not;

3) The enlargement of his pupils and no response to light test;

4) The disappearance of electrical waves coming from the brain through brain graphics;

5) The failure of the brain and brainstem functions and loss of living organs;

6) Blood circulation from the brain stops.”*

All these medical tests will leave no doubt about the final diagnosis of brain death and they will
help to clearly differentiate between a coma, actual brain -death, as well as perhaps even

poisoning.287

Section 2.11 Determination of Time of Death

According to al-Mahdi, death occurs four minutes after the heartbeat and breathing
stop. At that point, clinically, the person is considered dead. This means such a person has lost
feeling, consciousness, understanding and is not responding to anything. There is no movement
whatsoever present; no heartbeat or breathing.™® Yet, from the standpoint of Islamic law no one
knows for sure the exact time or moment that death occurs. Similarly, it is the same or even
more difficult to determine the exact time when life begins in the human being- even though we
have Ibn Mas‘ud’s Hadith of the Prophet which tells the stages of the creation of the human
soul.”*

In my view, brain- death constitutes the real death of the person, as all medical doctors
have agreed. Specifically, the exact time at which all the brain’s electrical activities shut down

or cease to function is the time when the person's brain has died and this means all other organs

286 Mukhtar al-Mahdi, “Nihayat al-Hayah al-Insaniyyah,” in Al-Hayah al-Insaniyyah : Bidayatuha wa- Nihayatuha fi al-Mathum
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0 of that person will follow suit and also die.””® Once the brain dies, no life-support equipment will
succeed in bringing that person back to full life; it can only preserve the physical body from
decomposition. In this regard, al-Mahdi says that all necessary available life support equipment

should be used for the patient without causing the family to carry the high economic burden.”’

Section 2.12 Brain -Stem Death is Not a Complete Death

Contemporary Muslim scholars and thinkers have discussed the question of whether
brain death and brain stem death is a complete death or not so long as the heart is still beating.
The answer that this group of contemporary Muslim ethicists and scholars has so far presented
is that, while the heart is still beating and blood circulation still ongoing, brain death is not a
complete death. Instead of just relying on the cessation of blood circulation alone, these scholars
have defined complete death as both the cessation of blood circulation and the complete
stoppage of the heart beat. This group of scholars includes Bakr Abu Zayd™”; Muhammad Ibn
Muhammad al-Mukhtar al-Shingiti®*; Tawfiq al-Wa“i***; Badr al-Mutawalli ‘Abd al-Basit*”’,
Abd al-Qadir Muhamed al-* Ammari®®®; the Fatwa Committee of Ministry of al-Awqaf in
Kuwait®”’; Ahmad al-Qadi***; Ahmad Shawgqi Ibrahim®”’; Muhammad al-Mukhtar al-Salami; al-
Nawawi’”; and Muhammad al-Shin(ﬁﬁ.

The traditional signs of death are the following: a) absence of breathing; and b) absence
of movement. The previous ‘Ulama’ discussed the absence of breathing as evidence for the

absence of life in the human body. Moreover, the lack of chest movement indicates the absence
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0 of the presence of life. Both earlier and contemporary Muslim scholars have concurred with the
above view on the absence of life through cessation of breathing and chest movements.*"'
Muhammad Ibn Muhammad al-Mukhtar al-Shingiti has mentioned various Muslim scholars
who have agreed that the brain dead person is still a living person.*” Al-Shingifi quotes Ibn
Qudamah, who mentioned in his book a/-Mughni the signs of death from the previous Muslim
scholars who held that if someone doubted that a person is dead or alive, they must investigate

3% Al-Nawawi also mentions in his book Rawdat al-

and search carefully for these signs of death.
Talibin that “If someone has any doubt about a person being dead or alive— for example there
are still signs of panic on the person’s face or he/she has entered into a deep coma like state—
that person’s burial must be delayed until his/her body’s smell or odour has changed.’™

Al-Nawawi’s argument has also been presented and used by different scholars, notably
al-Wa T and Abu Zayd and many others regarding the case of brain- death.*”®

The argument of the first group of scholars is based on the Qur’anic verse in the
Chapter of the Companions of Al-Kahf or the Cave.’® These scholars, such as al-Wa 9, argue
that in the Chapter of the Companions of the Cave -the youth mentioned in the story had lost
their feeling, but were not considered to be dead persons in the sight of Allah. Although the time
which they stayed in the cave was exactly 309 years according to the Qur’an, these scholars say
the Companions of the Cave were not considered to be brain- dead; therefore, they contend, we
must not consider contemporary brain dead persons today as completely dead. Moreover, they
argue that the period of brain death or coma is a short time and the brain-dead person must not
be considered as a dead person on the basis of the absence of feeling and spontaneous
movement.’”’

These scholars of the first group have also based their argument on three Islamic rules
(Qawa‘id), the foremost rule being: “doubt cannot replace or remove reality”.>® In the case of

brain death, the previous life of the person is real and their present death is a doubt. A brain-

dead person is still alive because the heart is beating and blood is circulating and warming the

301 Bakr Ibn ‘Abd Allah Abu Zayd, Figh al-Nawazil, 1* cd. vol. 1/ 2, 226-227.
302 Muhammad 1bn Muhammad al-Mukhtar al-Shingiti, Ahkam al-Jirabalh Al-Tibbiyyah. 2 cd. vol. 1/ 2 { Jeddah: Makatabati al-
Sahabah, 1994), 352-353.
393 Ibid., 349.
394 Abii Zakariya Yahya Ibn Sharaf al-Nawawi, Rawdat al-Talibin. vol.2 (Cairo: Al-Maktab al-Islami, 1960), 98.
305 ;[’awﬁg_ al-WB’?,:Ha{figat al-Mawt wa- al—l—jafah_ fi al-Quran wa- al-Ahkam al-Shar’iyyah,” in AI—Ha}i‘;t al-Insaniyyah :
Bidayatuha wa- Nibayatuha i al-Mafhum al-Islami, 2. , 478; Bakr bn ‘Abd Allah Abii Zayd, Figh al-Nawazil. 1* ¢d. vol. 1/2,
227.
306 Ch.18:9-12.
’ 307 Tawfiq al-Wa’i, “Hagiqat al-Mawt wa- al-Hayah fi al-Quran wa- al-Ahkam al-Shar’iyyah,” in Al-Hayah al-Insaniyyah :

U Bidayatuha wa- Nibayatuha fi al-Maftium al-Islami , 2., 478. ~ B
398 Jajal al-Din ‘Abd al-Rahman al-Suywti, Al-Ashbah wa- al-Naza'ir, 56, Zayn al- ‘Abidin Ibn Ibrahim [bn Nujaym, AJ-Ashbah
wa- al-Naza'ir, 56.
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0 body. The doubt in brain death is only that the brain is not functioning and there is no feeling at
all (i.e. the person is not responding to any action), therefore it is obvious that the brain dead
person in question is still alive as a reality based on their previous condition. This will be the
reality until we encounter another reality opposed to it, in other words, a verifiable death.
Consequently, this is the position taken by Abu Zayd, al-Wa i, ‘Abd al-Basit and al-Salami.
Accordingly, the second Islamic rule used by the scholars is: “everything stays as it was before,
originally”- this is also the argument made by Abu Zayd, Jalal al-Din ‘Abd al-Rahman al-
Suyuti—renowned classical Sunni Muslim theologian and Shafi‘ite jurist— and Zayn al-
‘Abidin Ibn Ibrahim Ibn Nujaym—a classical Sunni Muslim theologian and Hanafite jurist—
who hold that since there was previous incontestable life in the brain- dead person, we cannot
casily deny it until we ascertain with no uncertainty that death has fully occurred.’® Finally, al-
Wa'i offers the third Islamic rule of “al-nazar” which means maintaining human life (and is part
of necessity), that can also be interpreted to mean protecting and preserving human life as one
of the fundamental tents of the Islamic religion; therefore, applying this rule in the case of the
brain-dead person means that preserving life is a necessity. Moreover, another rule stipulates
that the origin of anything must remain as it is until its opposite comes into existence. Also Al-
Wa‘i has argued that truth and facts cannot be replaced doubt.>"

‘Abd al-Basit staunchly refutes brain death as a complete death, saying that if the brain
is dead and stops its functions, while the rest of the body’s systems are functioning thanks to
modern medical equipment—and the human body shows the presence of life—how can we then
say that death is only when brain- death has occurred, despite knowing the fact that the body’s
overall systems show there is still real life?*"

‘Abd al-Basit later discussed the matter more in depth in Al-Ahram newspaper by
refining his position on a high-profile case which attracted the keen attention of medical experts
throughout the world.*'? The case was that of a 32- year old woman from Finland who had
delivered her fourth baby, named Marco, while she was in a deep coma ( caused by a brain

hemorrhage) of two and a half months duration.

309 Jalal al-din ‘Abd al-Rahman al-Suyuti, Al-Ashbah wa- al-Naza'ir., 59; Zayn al- *Abidin Ibn Ibrahim Ibn Nujaym, A/-Ashbah
wa- al-Naza'ir, 59.
310 Iawﬁg_al-w_a’_i, ‘_‘Hagi-igat al-Mawt wa- al-l:lay__ah_f_i al-Qur'an wa- al-Ahkam al-Shar ‘iyyah,” in AI-Hay;_b_aI-Ins;;glyyab :
Bidayatuha wa- Nihayatuha fi al-Mathum al-Islami , 2, 478, Muhammad Ibn Muhammad al-Mukhtar al-Shingiti, Aikam al-
Jirahah Al-Tibbiyyah., 348.
3 311 Bakr Ibn “Abd Allah Abu Zayd, Figh al-Nawazil. 1* ed. vol. 172, 445.
U 312 1bid., 447.
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0 My position in the debate over brain- death as complete death is that only God alone
can know the true reality of brain- death. That being said, all the scholars mentioned so far have
nevertheless only superficially discussed the signs of life without the presence of life- support
equipment. This is to say, if normal breathing, blood ciculation and a heartbeat are present and
occurring in the brain-dead person without artificial means, I would wholeheartedly agree with
their reasoning. However, the real question facing these scholars and the one at the centre of this
debate over brain death is: what happens once the life- support equipment is taken off
indefinitely from the brain-dead patient? Would not such a person immediately die as a result?
This seems to be an important but not much discussed criterion-is a person dead if she can
produce a living being? Can a brain-stem-dead pregnant woman who is pregnant bring her baby
to term? No. But a pregnant woman in a coma or even without higher brain function can. So this
would indicate that brain-stem death equals complete death, but brain-death does not.

Therefore, in light of the real controversy over the fragility of artificial life-support
versus normal breathing, blood circulation and heartbeat— as well as taking into account the
existence of modern medical science today in relation to evaluating brain death—there seems to
be in my view two overriding scholarly perspectives in the existing literature towards the
problem of brain death in Islam. These two perspectives come from two different contexts and
backgrounds, hence the evaluation of traditional Muslim jurists and medical doctors tend to be
different. The first scholarly perspective is based in the pre-modern Muslim world and its
scholarly opinions on the signs of life and death. The other perspective is in the context of
today’s modern scientific technology existing in the present era. The Muslim scholars, jurists,
bioethicists and medical doctors (on both sides of the debate) have looked at the problem of
brain death through these two different lenses; however, in my opinion current scholars have
forgotten that the reality of brain death in these two epochs (past and present eras) is totally
different. Moreover, all the preceding arguments made by the scholars who oppose brain death
as a complete death would be valid if life-support equipment is not involved and the human
body is functioning in a natural state.

In addition, contemporary scholars who oppose brain death as a complete death must see
that the previous Islamic scholars who cast doubt on brain death did so because they did not
have any advanced medical knowledge or equipment to diagnose the inner functions of the
human brain. Therefore, the past scholars’ verdicts and reasoning on brain death came not on the
basis of present medical knowledge of today’s hospitals and organ- transplantation crisis, but

U instead according to their own limited knowledge of human anatomy and the science of their
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0 time. The subsequent contemporary theological arguments used and made by al-Wa‘i and others
who oppose brain death as a complete death, which is largely based on the work of past scholars
and their opinions, must be seen in the context of the pre-modern scholars’ desire to protect
people’s lives back then. Suffice it to say, the pre-modern scholars who doubted brain death
possessed no immediate concrete awareneness and experience of the possibility of modern-day
organ transplantation procedures given the limited technology of their age. Today, the objective
situation of our society and medicine are altogether different as a result of the advancement of
modern medical science and technology which have made it possible to diagnoses and verify the
working status of the brain in relation brain-stem death.

Also, one must take into account the organ- shortage crisis of today in contrast to the
past Muslim societies and the traditional scholars who did not witness the high- level pressures
caused by today’s multi-dimensional burdens facing Muslim families and societies. These
burdens are not only financial, medical, pyschological but in the case of organ transplantation
and the organ- shortage crisis they are all three. Many contemporary scholars in the debate over
brain- dead persons have also asked whether the heartbeat— the one beating inside a brain-dead
patient— is truly real or natural, given the fact that it is entirely sustained by artificial life-
support equipment.3 P

My position on this matter is that brain death is a complete death; hence the heartbeat
of a brain-dead person is not a natural one. Moreover, those scholars who compare the case of
brain dead persons to the Companions of the Cave are expressly overlooking their basic
incompability. For example, in the case of the Companions of the Cave as narrated in the

Qur’an, it should be recalled that God (Allah) mentioned in the relevant Qur’anic verses that

they continually had feeling and movement— since it was Allah who turned them on their right

and left sides throughout the course of their slumber. The Companions of the Cave, as the

Qur’an tells us, also had feelings and were fed by God during their sleep. Evidence for this is

that their hair and nails were always growing regularly. More importantly, God did not say or

refer to them as “dead people™, but instead as “sleepers”(rugiid). Therefore, in light of these
facts with respect to the incompability of brain dead persons to the Companions of the Cave, it
should be obvious there is a wide difference between the two cases.

Furthermore, when we look at the case of the Companions of the Cave we realize that—
unlike brain-death— this was an incredible event in itself. There is no question that the ordeal

of the Companions of the Cave as told in the Qur’an was not a normal event that happens to

U 313 Mukhtar al-Mahdi, “Nihayat al-Hayah al-Insaniyysh,” in A/-Hayah al-Insaniyyah : Bidayatuha wa- Nibayatuha fi al-Mafhim
al-Islami, 2, 344.
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ﬂ most human beings, unlike brain death which occurs globally and affects a significant number of
persons. For these reasons, the case of the Companions of the Cave cannot and should not be
used to apply to all human beings, both those who were alive back then or the case of brain dead
patients now. Likewise, it is my stance that it is impossible for Muslim scholars, jurists, medical
doctors and ethicists to present a robust theological counterargument refuting brain death as a
complete death (or even generally discuss contemporary brain death issues) using the Qur’anic
verses related to the Companions of the Cave-— except perhaps to prove broadly the power of
God to sustain human life in the natural world. It should also be recalled that, in the Qur’anic
narration of the Companions of the Cave there is no mention of the involvement of any life-
sustaining apparatus; their lives were not in any way or shape dependent on any artificial
technological intervention for survival. In contrast, the case of brain- dead patients today is that
they are inextricably and completely dependent on artificial life-support equipment to survive;
without such modern life support equipment (like a ventilator) they would not be able to
breathe. Furthermore, if the brain-dead patient (who remains in the degenerative condition
solely dependent on respiratory machines) experiences the loss of other outside medical
interventions by health staff workers, his/her brain will quickly decompose and liquefy, despite
being connected to a machine. If the whole life-support equipment were totally removed, the
brain-dead patient would immediately die as a result. For this reason I believe that al-Wa i’s
article “Haqiqat al-Mawt wa al-Hayah fi al-Qur’an wa al-Ahkam al-Shar‘iyyah” and other
similar scholars’ arguments presented so far do not, unfortunately, make a strong or coherent
counterargument able to refute brain death as a complete death.*'* The reason is al-Wa ‘i and
like-minded scholars are not intuned with the dynamic changes brought about by modern
science and technology, and for this reason their position is unfortunate, since it would make
Islam seem to be static, but as we know Islam is ever-changing and responding to the needs of

human beings.

Section 2.13 Brain Death is a Complete Death, Irregardless of Heart Death
The second group of scholars who believe that brain death is a complete death,

irregardless of the stoppage of blood circulation and heartbeat, includes Muhammad Sulayman

315

al-Ashgar’'® | “Umar Sulayman al-Ashqar’'®; Muhammad Na‘im Yasin®'"", Eike-Henner W.

314 Tawfig al-Wa *i, “Haqiqat al-Mawt wa- al-Hayah 1 al-Qur'an wa- al-Ahkam al-Shar iyyah,” in AL-Hayah al-Insaniyyah :
U Bidayatuha wa- Nihayatuha fi al-Mathum al-Islami , 2. , 461-484.
; 315 Muhammad Sulayman al-Ashqar, “Nihayat al-Hayah,” in Al-Hayah al-Insaniyyah : Bidayatuha wa- Nihayatuha fi al-Mafhim
al-Islami, 2., 429-443.
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0 Kluge, Carl Cohen and Ahmad Sharaf al-Din’"* and Muhammad “Ali Al-Bar—as well as the
' ruling and declaration of the Islamic Figh Academy.”'’ In particular, Ahmad Sharaf al-Din
believes that brain death is a complete death because the brain- dead person will not recover
his/her full health; therefore, he advocates the harvesting of organs of brain-dead persons.**’
The arguments of this second group of contemporary Muslim and Western ethicists are
also based on a philosophical analysis of when the human body fails to function, that is to say,
when the physical body fails to accommodate the human soul or life. Specifically, these scholars
attempt to find the exact moment when human life ends and a person is no longer considered to

have a relationship between the body and soul. The renowned Sunni Muslim scholar and jurist

Ibn Qayyim in his definition of the spirit said:

It[spirit] is an entity different than the reality of this physical body which we feed; it is
a heavenly light body, which is simply able to move and diffuse into human organs as
water pours into a flower, and as oil goes into an olive tree and as fire goes into
charcoal/wood. While the human organs are suitable and able to serve this simple,
heavenly light body, the two bodies, the spirit/soul and the physical will remain
together, with the organs obeying the lightly spirit/soul. Consequently, the spirit (ruh)
will both provide for and be served by the human organs. When the feelings and
potential movement of these human organs become unable to serve the simple heavenly
light body, the spirit/soul— because of the presence or domination of another heavy
material— the spirit will depart from the physical human body and join the world of

spirits. >

In my analysis, Ibn Qayyim’s abovementioned definition is the true definition of
spirit/soul and any other definition will be ymvalid and useless to the debate on brain death.

This is because all evidence— from the Qur’an, Ahadith and the consensus of the Companions

316 ‘U_mar Sul_ayr_n_an al-Ashqar, “Bidayat al-Hayat wa- Nihayatuha, ” al-Hayal al-Insaniyyah : Bidayatuha wa- Nihayatuba i al-
Mathum al-Islami , 2., 130-153.
317 Muhammad Na‘_im_szﬁn, “I_*Jih_aya! al-l-_lgy;h al_-lns—aniyya_h fi Daw’ al-NusTlE al-Shar:i_yyah wa- ljtihadat al-‘Ulama’ al-
Muslimin,” in AJ-Hayah al-Insaniyyah : Bidayatuha wa- Nihayatuha i al-Mathum al-Islami, 2., 420-424.
38 Eikc-Henner W. Kluge, “Organ donation and retricval: Whose body is it anyway?” in /ntervention and Reflection, Ronald
Munson (Wadsworth/ Thomson Learning, 2000), 387-389; Carl Cohen, “The casc for prcsumed conscnt to transplant human organs
aftcr death,” in /ntervention and Reflection, 773-779; Abmad Sharaf al-din, AL-Abkam Al-Shar ‘iyyah lil- A*mal al-Tibbiyah
176-77.
319 Muhammad “Ali al-Bar, Al-Mawgif al-fighi wa- al-Akhlaqi min Qadiyyat Zar * al-A ‘da” , 275; Muhammad Ibn Muhammad
: al-Mukhtar al-Shingi ti, Abkam al-Jirahah al-Tibbiyyah.2™ ed. , 345.

U 320 Ahmad Sharaf al-Din, Al-Ahkam al-Shar ‘iyyah lil- A *mal al-Tibbiyyah, 176-77.

321 Muhammad Ibn Abi Bakr Ibn Qayyim al-Jawziyyah, Kitab al- Ru, 178 .
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0 of the Prophet; as well as the informed logical common sense view, has shown the correctness of
this definition of the spirit/soul . As a result, many Sunni Muslim scholars have agreed with Ibn
Qayyim’s definition such as Mahmud al-Subki and the theologian commentator al-Tahawi.*?

Ibn Qayyim’s definition corresponds to modern medical terms in that human organs are
seen as tools for consciousness and brain functions; hence, human organs serve to indicate the
presence of full human life. For instance, modern medical doctor such as Hassan Hathut,
Mukhtar al-Mahdi and others have agreed that the living brain-stem cell ultimately indicates
that a person is alive. However, Ibn Qayyim did not speak about the brain-stem cell since his era
lacked the necessary scientific knowledge about brain functions. Yet, he did mention human
spirit/soul or life as being evidenced through bodily organs (which we can say from conjecture
would have included the brain-stem cell since the brain is a bodily organ); as well as the
separation and interdependence of consciousness (spirit/soul) and the body’s organs.

Al-Ghazali, in his own attempt to clarify the departure of spirit from the body, presents

this definition of the soul:

The meaning of the spirit’s departure from the body is that the spirit is abandoning the
body completely, because the body is no longer obeying the spirit any more. The human
organs are the tools used by the spirit and the spirit is the way the physical body
interacts with the world. For example the ear listens through the spirit, the eye sees
through the spirit, and the brain gains the knowledge through the spirit. The failure of
the body which results in death creates a problem for the spirit since it cannot go

through the human organs, especially the nerves, anymore.*>

The spirit— which knows, understands and reasons— may still be in some parts of the human
organs despite the person’s death; but some other parts of the human body the spirit will leave
since it cannot use them and they are not able to obey it. The person’s death is a situation in
which all organs disobey the spirit and all organs are tools for the spirit. Moreover, a person’s
death means that the spirit has abandoned the body since the body refuses to become a tool to be

324

used by the spirit.

322 Muhammad Na'im Yasin, “Nibayat al-Hayah al-Insaniyyah fi Daw’ al-Nusus al-Shar ‘iyyah wa- ljtihadat al-'Ulama’ al-
Muslimin,” in A/-Hayah al-Insaniyyah : Bidayatuha wa- Nihayatuha fi al-Mafhum al-Islami, 2., 410.

U 323 Muhammad Ibn Muhammad Abu Hamid al-Ghazali, liya’ ‘Ulum al-Din: kitab sharhi ‘ajaib al-qalb. vol. 3, 3-4.
324 Ibid.,vol.4, 494.
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0 Yasin has presented and argued in favour of al-Ghazali’s definition of spirit in his
article. **>Generally the scholars cited in this section also maintain that death entails that the
physical body’s organs have failed to serve the spirit; consequently, this is evidence that the
spirit and body have departed from each other.’® The case of brain death is obvious evidence for
these definitions of the spirit because all organs are not responding to the spirit and its
commands. The bodily movements shown by a brain- dead person, sometimes in the form of
uncontrolled movements, do not in themselves have any relationship with the spirit or its
commands. In this regard, most of the contemporary Muslim ethicists and scholars have ruled
that the brain- dead person is a dead person.*”” Al-Shingiti quotes al-Zarkashi (a philosopher,
theologian and jurist) as having said: “the permanent life consists in the fact that the spirit is in
the body, with selective movement, not spontaneous movement. If someone has killed a person
who does not have controlled movement- the killer will not be obligated to pay the blood money
because of the victim’s situation”.**

My personal opinion on this topic will be added later on, particularly as to which group is
correct in its reasoning and theological arguments. However, it should be mentioned that rare or
infrequent cases do not receive much considerations in Islam. The two groups of scholars have a
strong disagreement on whether brain- death is a complete death, but nonetheless, they do agree
that if the brain is dead and the heartbeat has stopped a person is considered to be a dead
person.””” However, if part of the brain is dead or there is a coma caused by the injection of
medication (i.e. poisoned or tainted) that person is not considered a dead person. The two groups
also equally disagree that if brain- death is diagnosed by two trustworthy medical doctors
(according to medical procedures) and those medical doctors agree that the brain is dead, the
person should be considered dead. However, some other Muslim medical doctors along with a
few jurists, philosophers, ethicists believe that the person should indisputably be considered

dead in a such a context.**°

325 Muhammad Na‘im Yasin, ‘Nlhayat al-| Hayah al- lnsamyyah fi Daw’ al-Nusus al-Shar ‘iyyah wa- Iitihadat al-*Ulama’ al-
Muslimin,” in A/ Hayall al-Insaniyyah : Bidayatuha wa- Nlhayatulm £1 al-Mafhum al-Islami, 2. , 409-410.

326 Muhammad Ibn Mubammad Abu Hamid Al-Ghazali, Zhya ‘Ulum Al-Din. vol. 4, 494.

327 Mukhtar al-Mahdi, “Nihayat al-Hayab al- ]nsamyyah in AL Hayab al- Imam}yalz : Bidayatuha wa- Nihayatuha fi al-Mathiim
al-Isfami, 2., 333-346; Muhammad Na ‘im Yasin, “Nihayat al- Hayah al-Insaniyyah fi Daw’ al- Nusus al-Shar ‘iyyah wa- Ijtihadat
al-*Ulama’ al Muslimin,”in A/ Hayah al- Insam_yyah Bldayatulla wa- Nihayatuha fi al- Mafbum al-Islami, 2. , 409- -410; *‘Umar

Sulayman al-Ashqar, “Bidayat al-Hayah wa- Nihayatuha,” in Al-Hayah al-Insaniyyah : Blda_yatuha wa- N/hdyaluhd fi al-
Mathum al-Jslami , 2., 130-153; ‘Isam al-Din al-Shirbini, “Al-Mawt wa- al-Hayah bayna al-ATibba wa- al-Fuqaha ,” in A/-Hayah
al-Insaniyyah : B:dayatulm wa- Nihayatuha fi al-Mafhum al-Islami | 2. | 347-362.

328 Muhammad Ibn Mubammad al-Mukhtar al-Shinqiti, Afkam al-Jirahah al-Tibbiyyah. 2 ed. , 352.
329 Mukhtar al-Mahdi, “Nibayat al-Hayah al-Insaniyyah,”in A/-Hayah al-Insaniyyah : Bidayatuha wa- Nihayatuha fi al-Mafhoum

U al-Fslami, 2 ., 333-346
330 Mukhtar al-Mahdi, “Nihayat al-Hayah al- lnsamyyah in Al Hayal) al- lmamyyah Bldayatuha wa- Nlhayatuha fi al-Mathum
al-Islami, 2 ., 333-346; ‘Isam al-din al-Shirbini, “Al-Mawt wa- al- -Hayah bayna al-ATibba wa- al- Fuqaha, ” in Al-Hayah al-
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It is my strong opinion that the brain- dead person is a dead person. This is because
some recognized ‘Ulama’have accepted and stated that human life ends when the human body
is unable to serve the soul in all respects, according to the definitions of soul/spirit and its
separation from the body as elucidated by al-Ghazali, Ibn Qayyim and Yasin.**' In such a
situation, when it is confirmed that the human body is unable to serve the soul/spirit the person
is considered dead. It is very clear and logical that in the case of a person whose brain stem is
dead, his/her body cannot serve the soul since all his/her organs cannet respond to the movement
and commands of the soul. The uncontrolled movement of the physical body which we sce
sometimes in the brain- stem dead person is not considered as a regular controlled movement.
Yasin has cited al-Zarkashi, who held that the sustained-life of the person is the life
characterized by the controlled movement of the human body by his/her own will.*?

Evaluating the abovementioned arguments, it is apparent that the brain-dead person is
dead. This is to say, the argument of the scholars who believe the brain-dead person to be a dead
person is a sound, valid one. This is because these scholars have showed in detail that the death
of the brain- stem signifies without a doubt that the person is really dead— medically speaking,
since in the history of modern medicine it has not been recorded (to my knowledge at least) that
a brain-dead person has made a full recovery back to his/her previous health status. Of course,
there could be exceptions to the rule caused by an initial poor, faulty or false diagnosis by a few
medical doctors on what they thought was a seemingly brain-dead person, who then
subsequently turned out to make a full recovery. It is not inconceivable, that certain
unscrupulous doctors may give false results to show that a particular intervention or medical
cocktail worked to reverse “permanent” brain death.

In fact, it could even be argued that since some children have been born without fully
functioning brains, the fact alone that they survived a period of time in this situation to later on
lead normal lives is definite proof that brain- death is not an irreversible permanent condition,
but is recoverable from. Yet, we must situate things as they are and as we all know cases such as
these are very rare ; therefore, they cannot be taken to form a comprehensive general rule
concerning brain death (not to mention be given much consideration in religious ethics in the

ongoing debate over brain death). Rather, such rare cases like these need more research by

lmamyyah Bzdayatuha wa- Nlhayatu!la £i al-Mathum al-Islami, 2. ,347- 362; Muhammad Sulayman al-Ashqar, “Nihayat al-
Hayah,” in AL Ha_yah al- Insam_y_yall :Bidayatuha wa- Nihayatuha f7 aI Mafhum al-Islami, 2., 429-443.
) 33! Muhammad Na ‘im Yasin, ¢ “Nihayat al- Hayah al- Imamyyah fi Daw’ al-Nusus al-Shar “iyyah wa- ijtihadat al-*Ulama’ al-
U Muslimin,” in A/- Hayab al- Incaru}yall Btdayatuha wa- Nihayatuha fi al-Mafhum al- Islami, 2., 409, 410.
332 Muhammad Na “im Yasin, “Nihayat al-Hayah al-Insaniyyah i Daw” al-Nusus al-Shar “iyyah wa- ljtihadat al-*Ulama’ al-
Muslimin,” in A/-Hayah al-Insaniyyah : Bidayatuba wa- Nibayatuha 7 al-Mafhum al-Islami, 2. ,411-12.
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0 various medical specialists; as well as a refined (very precise) diagnosis by competent medical
professionals throughout the world, who should then make their findings public for us to weigh
their applicability—both for and against— in the current debate. Needless to say, it is of the
utmost importance to make sure medically that a person’s brain stem is dead in order to protect
the rights of vulnerable persons from mafia-type groups who are willing to exploit them within
the context of the organ commercialization markets throughout the world.

Indeed, it is the special responsibility and duty of national governments, medical
professionals, and ethicists to make sure that the rights of at-risk groups arc protected from this
heinous exploitation known as the human body parts market. The authorities must protect
impoverished communities and desperate individuals from gambling away their precious human
organs under manipulation by groups who are willing to ignore all moral, legal and ethical

principles in exploiting to exploit the needy and vulnerable for personal gain.**

Section 2.14 Brain Death and Cultural Policies to Increase Organ Donation

In the case of brain death, the Japanese—like some Muslims— reject brain death as a
complete death and adopt a purely biomedical comprehension of human bodily organs.*** The
acceptable ideology for organ transplantation is the gift ideology or altruism concept. However,
the words “gift” and “altruism” as an orthodox or conservative position has been used to hide
and conceal the controversy surrounding the transplant procedure.

In fact, the notion of altruism or gift as a methodology has been used and presented to
American society to convince the public of organ transplantation ever since it began to be
circulated in 1970s.>® Furthermore, Donald Joralemon has clarified the word "gift of life" as it
has been used in medical accounts of transplants in the first American Federal legislative act
in1968. In that legislation, Joralemon says the words “donors” and “recipients” were not
mentioned, but instead, the words “generosity”, “altruism”, and “selflessness” were used.>*
Joralemon says these foundational values are given religious sanction when proponents of
donation call upon religious authorities to declare their approval of transplantation.’ As 1

understand it the words “gift” and “altruism” have been inaccurately used or distorted in some

333 Nancy Scheper-Hughes, “Theft of life: the globalization of organ stealing rumours”, Anthropology Today, vol.12, 10.3(1996): 3-
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n way to get people to accept organ transplantation.

Also, medical professionals have shown essential philosophical uncertainty about the
idea of brain death and its dimensions. There is a large spectrum of personal perceptions about
when human life ends.**® Moreover, transplantation institutions expect that people will donate
their organs for life-saving purposes after they have been educated and that people will
recognize the value of life-sustaining efforts. They believe everything will automatically take
place to facilitate transplantation, with people signing organ donation cards voluntarily so as to
allow hospitals to harvest their organs.””

However, the notion that “more education leads to voluntary donation” does not
conform to reality. For example, although America is the largest organ supplier in the world, the
eligible organ donors in America are only 15% out of the general population.**® Moreover, the
cultural rejection in the U.S. of the notion of organ transplantation can be seen in general
societal perception and shows up in opinion polls taken on the behaviour and rate of organ
donations. At the same time, advocacy groups miscalculate and misrepresent public opinion
giving false impressions of high levels of public approval of organ donation, putting it at
aproximately 90%.**' On the contrary, Joralemon illustrates, repeated studies conducted by
several researchers have demonstrated that the public has seriously rejected approval of organ
transplantation in the critical circumstances of organ donation. This is an indication of
persistent cult ural resistance to organ transplantation ideas.** Moreover, in some other
telephone surveys, between 30-40% of Americans have declared that they do not know what to
do about their organs; specifically, those surveyed were uncertain as to whether they would
donate specific organs of their bodies or not.>*’ Also, another significant percentage
(approximately 15%) of the American population has rejected giving any answer to questions on
organ transplantation.3 44

After looking carefully at these controversial opinions in the U.S., it seems that this
society (like many other societies) has not yet digested or come to terms with the value of
organ transplantation and the image of their bodies, not to mention dealing with death and its
related issues. More importantly, within Muslim countries there is still significant cultural

resistance (more so than in the West) to the idea of organ transplantation. However, I believe
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0 the problem of cultural resistance will eventually be solved and overcome over a period of time ,
because people will one day be able to digest it and finally accept organ transplantation as a
indispensable life-sustaining treatment. Yet, the hesitation of societies (be they Muslim or
Western) seems to be coming from: 1) the prevalance of social injustice; 2) faith and cultural

reservations; and 3) inequitable distribution of scarce medical resources.

Section 2.15 Anthropological Perceptions and Brain-Dead Persons

A person is both body and soul. In many Muslim societies, unlike Western nations, there
is no public opinion (such as through surveys) in policymaking, especially as it relates to the
individual’s physical body; instead, governments are the sole legislators without consulting their
subjects. Consequently, organ transplantation policy and public “cultural” perceptions of brain
dead persons is shaped and directed by governments in Muslim countries.

Donald Joralemon argues that in the present and near future the so called “cultural
success” of transplantation will be measured by how effectively its main ideology suppresses,
rather than replaces, traditional concepts of bodily integrity—including the idea that the social

relevance of the body to the self does not evaporate with a declaration of brain death.**

Section 2.16 What are Medical Ethics?

Ethics in Islam, whether known as “Adab” or “Akhlaq”, means good behaviour, correct
manners and good etiquette, as well as (above all else) good practical morals which includes all
the abovementioned characterstics. Medical ethics in Islam is known as “Adab al-Tabib”—
which means the ethics of the medical doctor.’* Fazlur Rahman says philosophers can only
improve the soul; whereas the various physicians or their fields of medicine could improve both
body and soul. Moreover, the medical doctor in his opinion can be considered able to imitate (to
the best of his abilities) the incredible acts of God to treat the sick.**’ In Islam, ethics and
spiritual medicine are seen as being one and belonging to the same field. A majority of people
perceive that ethics and spiritual acts cannot be separated from each other completely. For
example, the scholar Muhammad Ibn Zakariya al-Razi (unrelated to Imam Fakhr al-Din al-Razi)

was considered both an ethicist and a spiritual medical doctor.>*®

345 Ibid.,76.
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n Section 2.17 Medical Ethics and Brain Death
The ethical procedure for physicians in the case of a brain-dead person is that artificial
breathing or life-support equipment must not be removed from the patient. Also, it is an ethical
obligation of the medical doctor to give all medical care that the patient needs until his
heartbeat stops completely.**

In addition, there are huge economic costs involved in looking after a brain-dead person
in hospital. For instance, the minimal resources and time needed to take care adequately of such
a patient and service all his/her medical needs are very expensive. It is costly not only for the
person’s family, but also (in many countries) for the government since his/her care will consume
significant public funds and scarce health-care resources. And despite the expenditure of these
resources (both financial and medical), the person will not return to his/her previously healthy
conscious state. Brain-dead persons are also liable to die from bed-related injuries or lung

infections. Some doctors are even forced to ignore these patients’ welfare by deliberately not

treating them for new diseases so as to facilitate their death.>*

Section 2.18 Providing Care to Brain Dead Persons

Two things are important in providing care to brain-dead persons as the Qur’an explains
in reference to the Companions of the Cave. These latter were in a deep, coma-like sleep, but
nevertheless received these two critical benefits: (1) The maintenance of warmth in the body;
and (2) movement of the body by changing its position on the bed. In terms of the brain-dead
patient, these requirements must be provided by family members and hospital staff, who must
be at the patient’s bedside giving him/her a body massage and full care. The hospital staff must
provide the brain-dead person with suitable nourishment via tubes and other available methods.
As well, the medical care must also include the removal of bodily waste from the patient’s body,

Allah says in regard to the Companions of the Cave:

Thou wouldst have seen the sun, when it rose, declining to the right from their Cave,
and when it set, turning away from them to the left, while they lay in the open space in
the midst of the Cave. Such are among the Signs of Aliah. He whom Allah, guides is
rightly guided; but he whom Allah leaves to stray,- for him wilt thou find no protector

to lead him to the Right way. Thou wouldst have deemed them awake, whilst they were
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0 asleep, and We turned them on their right and on their left sides: their dog stretching
forth his two fore-legs on the threshold: if thou hadst come up on to them, thou wouldst
have certainly turned back from them in flight, and wouldst certainly have been filled

with terror of them.>'

This story is clear evidence for Muslims that the loss of the sense of touch or feeling
continued for 309 years. Although the situation of the Companions of the Cave bears
similarities with brain- death, nonetheless, the brain-dead person is different in important
respects. The reason is that the brain-dead person’s brain will only deteriorate, and unlike the
Companions of the Cave he/she is not able to be awakened again. Furthermore, the Companions
of the Cave in their slumber were undergoing continuous growth in their bodies (such as in their
hair, nails and beards), unlike brain-dead persons who do not have these metabolic and catabolic
pathways. Brain-dead patients experience no growth in their beards and nails; and there are no
signs of a full body living system. Moreover, the Companions of the Cave during their slumber
were completely safe and immune from any internal or external deterioration, unlike brain-dead

patients.

Section 2.19 Prolonging Life (Coma)

Dead brain cells cannot be renewed if a comatose person does not regain his/her
consciousness, whether it is a complete or partial loss of his/her intellect. Such a person could
exist all his life in this situation. This person has what can be called “a body-life”, in the sense
that he is mentally disabled and needs good quality nursing, medical caregiving and treatment
for new diseases. This situation may be complicated by living in a bed for a very prolonged
period of time. Such a person will have to take liquid processed food through a tube into the
stomach. Moreover, such a person will breathe spontanecously only because his/her brain stem is
still alive, but he/she must be in a hospital bed for the reminder of his/her life or until he/she

comes out of the coma.*?

Section 2.20 Ethical Issues and the End of Human Life
Al-Bar says in regard to brain death and withdrawing life support equipment there are many

fatawa (authoriatative legal opinions) allowing withdrawal of all resuscitative measures when

U 35! 1bid., 340.
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n brain death is diagnosed. He says the respirator could be switched off and any drugs being given
stopped. The decision on a diagnosis of brain-death is always a medical one and the ending of
resuscitative measures should not be left to the family, since it is a medical decision.*>

Al-Bar also talks about “non-maleficence”, saying that if the treating physician finds a
certain modality of treatment is usecless or is going to increase the suffering of the patient, that
treatment should not be enforced, citing the Prophet (pbuh) who said: “above all do no harm”
which is similar to the Hippocratic Oath; consequently, he says this rule of non-maleficence is
the cornerstone of all medical ethics.*™

Similary, Beauchamp and Childress, two renowned and influential American bioethicists
famous for co-authoring The Principles of Biomedical Ethics, reiterate the principle of non-
maleficence, arguing that the physician is obliged to avoid causing harm to patients.>*® For
example, they say that the physician has an ethical duty to consider carefully any harmful
effects that prescribed medication may have on patients.** Beauchamp and Childress also say
the principle of non-maleficence directly asserts an obligation not to inflict harm on others, and
that many types of ethical theory have combined non-maleficence with beneficence into a single
principle.’”” For instance, William Frankena divides the principle of beneficence into four
“ordered” general obligations, the first of which Beauchamp and Childress identify as the
obligation of non-maleficence and the other three as obligations of beneficence.**® Rather than
attempting any form of hierarchical ordering (i.e., order of priority from 1 through 4) as in
Frankena’s scheme, Beauchamp and Childress group and make a distinction between the
principles of non-maleficence and beneficence in an arrangement of four norms:
Non-maleficence

1. One ought not to inflict harm.

Beneficence
2. One ought to prevent evil or harm.

3. One ought to remove evil or harm.
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Qadiyyat Zar * al-A‘da(Beirut: Dar al-Shamiyyah, 1994), 40.
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n 4. One ought to do or promote good.>*

Moreover, Beauchamp and Childress critically examine the principle of non-maleficence and
its implications both for the terminally ill and the seriously ill and injured such as brain dead
persons.”® In particular, they examine distinctions between killing and letting die or
withholding and withdrawing treatment. They say that the debate about the principle of non-
maleficence and forgoing life-sustaining treatments has centred on the distinction made between

3! Consequently, both scholars

withholding (not starting) and withdrawing (stopping) treatment.
say many health professionals and family feel justified in withholding treatment they never
started, rather than withdrawing treatment already initiated.*** Moreover, Beauchamp and
Childress say the reason for this is that sense on the part of health professionals and family that
decisions to stop treatments are more momentous and consequential than decisions not to start
them,; that is to say, stopping a respirator seems to cause a person’s death, whereas not starting
the respirator does not seem to have this direct causal role.® Caregivers’ (i.¢., doctors and the
medical team) discomfort about withdrawing life-sustaining treatment, in Beauchamp and
Childress’s opinion, appears to reflect the view that such actions render them “causally”
responsible for a patient’s death; whereas they feel they are not responsible if they never initiate
a life-sustaining treatment.’* Beauchamp and Childress say however, that the distinction
between “withdrawing” and “withholding” treatment is both irrelevant and dangerous. Also, this
distinction is unclear in that withdrawing can occur through omission, such as not recharging
the batteries that power respirators or not putting the infusion into a feeding tube and that these
actions constitute withholding rather than withdrawing; as a result, they say both can cause a
patient’s death and that both can be instances of “allowing to die” and even “killing”.**®
Physicians can do wrong if they have an obligation to act and do nothing, just as individuals can
commit a crime by omission if they have an obligation to act.*®

Consequently, both Beauchamp and Childress say such a judgement depends on whether the

doctor has an obligation either to withhold or not to withdraw treatment.”®” If a doctor has a
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0 duty to treat, then omission of treatment breaches the duty, whether withholding or
withdrawing is involved; but if a doctor does not have a duty to treat or a duty not to treat then
omission of either type involves no moral violation.*® Moreover, if the physician has a duty not
to treat, it would be a moral violation not to withdraw the treatment if it has already begun.**”
In the final analysis, Beauchamp and Childress contend that the distinction between withholding
and withdrawing is morally untenable and dangerous.”™

Moreover, they say the decisions about beginning or ending treatment should be based
on non-maleficence—considerations of the patient’s rights and welfare- as well as the benefits
and burdens of the treatment as judged by a patient or authorized surrogate.””’ Specifically,
both Beauchamp and Childress say that if a caregiver makes decisions about treatment using
this irrelevant distinction, or allows a surrogate (without efforts at dissuasion) to make such a
decision, the caregiver is morally blameworthy for any negative outcomes.*”

Lastly, Beauchamp and Childress say that the “felt” importance of the distinction
between starting and stopping explains the ease with which hospitals and health care
professionals have accepted the “do not resuscitate” (DNR) order, i.e., to not attempt
cardiopulmonary resuscitation if a cardiac or respiratory arrest occurs—which inevitably occurs
in the dying process regardless of the underlying cause of death.>”

For his part, Al-Bar maintains that stopping a fruitless type of medication or particular
measure that supports life will come under the same rule, but the lifting of life support should be
decided upon by a committee involving the treating physicians, ethical and community
members. He says it should also be discussed with family members. Many farwas regarding the
removal of life-support equipment exist to offer guidance in these matters. He notes however
that while euthanasia is not allowed in Islam and is absolutely prohibited, nevertheless, stopping
a fruitless mode of treatment is another matter and is not prohibited. The end of life should be as
smooth as possible and any unnecessary measures that could bring suffering to the dying patient
or his relatives should never be used.*™
In Al-Bar’s view, Islam differs from many other religions in providing a complete code

of life that “encompasses” the secular and the spiritual, the mundane with the celestial. Islam

368 bid.
369 Ibid.
370 1bid.
371 Ibid. 126 .

372 Ibid.
U 373 Ibid.

374 1bid.

96

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



0 thus provides the basis for the ethical, moral, and even juridical attitudes and laws needed to

address any problem or situation.””

Section 2.21 Ethical Evaluation

Death is the end of life, from our standpoint, the end of the individual person in this
world. But today, science is delaying this endpoint more and more. Medical technology has
become so advanced that it is possible today to retrieve and procure organs from one person in
order to transplant them into another. However, there are certain problems and dilemmas faced
by medical doctors who wish to retrieve and procure organs from brain- dead persons— persons
whose brain has died and there is no hope for survival outside of artificial means. The main
dilemma is whether it is morally or ethically right for medical doctors to end the life of a brain-
dead person and remove his/her living organs such as heart, liver, or kidneys, to transplant into a

desperate person who has no hope of life except by receiving these organs.

Section 2.22 Mercy Killing, Suicide and Islam

Like any other physican, a Muslim physican's primary goal is to help, treat and relieve
disease and suffering as much as he/she can. However, under no circumstances would a Muslim
doctor end the life of a patient in order to alleviate his/her pain and suffering. In Islam, the
ending of a patient’s life in this way is considered killing, which is an impermissible act. In sum,
a Muslim doctor should aim to help, treat, and cure his patients' illness. Homicide or assisted
suicide in order to end a patient’s suffering and discomfort, which may be induced by prolonged
and severe illness, is out of the question. As the Qur’an reminds Muslims, “it is not given to any
soul to die, save by the leave of God, at an appointed time” and “God gives life, and He makes
to die”, and hence “A person dies when it is written”. *’**Abdulaziz Sachedina, 2 Muslim
bioethicist at Virginia University, argues that no physician or theologian should condone or
legitimize homicide or suicide no matter how much discomfort and suffering a patient is going
through. Moreover, Sachedina adds that suicide is a disgraceful and indecent act which is
punishable with God's Hellfire.*”” Furthermore, many Sunni Muslim scholars believe that human

suffering, such as the hunger, war, famine and severe prolonged illness that many people face
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0 during their lifetime is a divinely ordained act or trial which is meant both to educate the people
of God's power and to remind them of His ownership of all things in the whole world, including
mankind. Therefore, these Sunni Muslim scholars suggest that it is important that every person
ask for and seek God's help and treatment for his/her pain and suffering by ways permissable in
Islam, especially when a person is in a difficult situation.’”

Sachedina in this regard says it is in this state, i.e., when afflicted with illness, that
Muslims should beseech God to forgive their sins, rather than contemplate ways to end their
life, either by refusal of life-support treatment or by asking to die with active assistance. A
Muslim is required to pray for an opportunity to have a fresh start with restored health.*”
Moreover, another scholar, Rispler-Chaim, says Muslim jurists view all forms of
cuthanasia as murder.*® Suicide is completely forbidden in Islamic law, and it is even a sin to

**! In Islamic law the punishment for killing oneself to escape suffering is

pray for death to come.
that in Hell the person who commits suicide will have to endure suffering caused by the same
instrument or means that he/she used on earth to end his/her life (i.e. a sword, an iron bar, poison
or falling off a cliff). Needless to say the person who commits suicide will never reach paradise
and no prayers will be offered over his/her dead body. He/she will be denied the respect due to
any Muslim who dies. Even a person who assisted in the killing of a believer— even with a
single word— can expect none of Allah’s mercy.”® Interestingly, Rispler-Chaim also notes that
Islamic law does recognize as legitimate one’s desire to die because of an unbearable religious
situation or in order to defend one’s religion. However, some serious limitations of Rispler-
Chaim’s work is that she did not fully discuss the situation of a brain-dead person; whether or
not brain death is a complete death; and she completely excluded the decisions, research papers
and outcome presented by various Muslim scholars, theologians, philosophers, ethicisits,
human-rights advocates, jurists, muhaddithun and mufassirun at the 1985, 1994 and 1995
Kuwait conferences organized by the Islamic Organization for Medical Science on the beginning
and end of human life and organ transplantation. As well, she did not incorporate the many
important fatawa of non-Egyptian ‘Ulama’ since 1985 in her research. Instead, she relied solely

on the opinions of Egyptian scholars who contend that the body belongs to God and therefore no

one has a right to donate his/her organs whatsoever.*®*
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(‘) The mercy killing of a terminally sick patient is forbidden in Islamic law because it
ignores Allah’s ability to perform miracles and because it interferes with Allah’s exclusive
control over life and death.”® Islamic law (sha;i‘ah) is very clear that the killing of a terminally
ill person is equivalent to murder; therefore, euthanasia can be said to be prohibited by Islamic
law. Instead, the patient’s endurance (sabr) is the only way that Allah forgives and purifies the

sin of the sick person and his/her soul, which can lead him/her to paradise.

When it comes to end of life decisions, Sachedina believes the patient’s so-called “right

to die” cannot be negotiated for three reasons:
1) Life is a divine trust and cannot be terminated by any form of human intervention.
2) Its term (i.e. life) has been fixed by the unalterable divine decree.

3) Muslim Law (Shari‘ah) and the Qur’an do not recognize the individual’s right to die, or the

right to be assisted in dying, whether through “passive” or “active” means.*®

Moreover, Sachedina says the doctor cannot make any decisions on his own regarding the

termination of the terminal patient for two reasons:

1) The juridical principle of “non-malfeasance” in Islam that states, “No harm shall be
inflicted or reciprocated in Islam (/2 darara wala dirara f7 al-Islam)” provides the
justificatory basis;

2) There is no immunity for the physician who “unilaterally” and actively decides to assist

a patient in dying.**
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n Section 2.23 Pain Relief Treatment and Withdrawal of Life-Sustaining Treatment
However, pain relief treatment, along with withholding or withdrawing “life support
treatment” in which there is an intention of allowing the person to die when it is certain that the
disease is causing untreatable suffering, are permissible acts, as long as the structures of
consultation between all the parties concerned about the well-being of the patient are in place.
This however does not change the fact there are no grounds for the justifiable killing of a
terminally ill person, whether through voluntary active-euthanasia or physician assisted suicide

in Islam.*®’

Section 2.24 The Muslim Doctor
The Muslim doctor shares two main characteristics with the Muslim patient:
1) Faith in God and destiny;

2) The conviction that there is a cure for every disease.’®

However, the Muslim doctor must also attempt to offer the proper “cure”.”® The Muslim
doctor, as Fazlur Rahman says, being an agent, should believe that the act of healing is not
entirely his, but depends on God’s Will.** In my opinion, this indicates that medical doctors are
more aware than others of the divine power and God’s Will. This may be because medical
doctors not only encounter critical life and death cases daily, where destiny or “fate” plays a
major role, but they also witness the most unexpected of results.*”’ The Prophet (pbuh) on the
authority of the Companion Yasir, said, “For each disease there is a cure; and when the (right)
treatment is given, the disease is cured by the Will of Allah.”*** Modern medical sciences, have
been highly respected throughout the ages and closely correlated with religious leadership and
quite often seen as congruous with magic and miracles. Consequently, since the beginning of
Islam 1,400 years ago, medicine has become a science that has been subject to human
innovation, intelligence and discovery. The medical doctor has persistently captured the
appreciation and broad respect of his contemporaries, especially since medicine was usually
associated with other philosophical and higher social knowledge. In fact, many scholars have

confirmed this close relationship between philosophy and medicine and have distinguished the
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n medical history of Islam.”® The crucial point here is that, historically, the Muslim doctor’s
prognosis took into consideration the spiritual, psychological and social well-being of the

patient, along with and above the pathological aspects of physical sickness.***

Section 2.25 The Role of a Muslim Doctor

To help us understand the role of the Muslim doctor, we should first have a general idea
about the texts in the Qur’an and Hadith relating to treatment. The role of the Muslim physican
historically was not just restricted to treatment of physical illness, but also actively
endeavouring to find spiritual solace for the suffering patient. This is because moral disease and
treatment are referred to in different places in the Qur’an, for instance when Allah says “O
mankind! There has come to you a direction from your Lord and a healing for the (disease) in

your hearts, and for those who believe, a guidance and mercy.”*?

Section 2.26 The Medical Team

It is my belief that, in an Islamic state, all Muslim practicing doctors need to maintain
the traditional prognostic attitude of dealing with the spiritual, physical, psychological and
social dimensions of the patient. In doing so, they surely will never regret it. The same can be
said of doctors from every religious, racial and social background (both Muslim and non-
Muslim); they are all in one category as “healers” from the social as well as technological and
scientific points of view. However, what makes a Muslim practicing doctor more helper, in my
view, is when it comes to practice both religion and medicine together. The practicing Muslim
physician in Islam finds him/herself bound by particular professional ethics plus Islamic
directives, which issue from his/her belief. Moreover, the practicing Muslim doctor (like his
non-Muslim counterparts) is expected to fulfill his professional duties with the utmost care. The
practicing Muslim doctor should always display the following: humbleness; modesty; kindness;

mercifulness; patience; and tolerance.

393 Fazlur Rahman, Health and Medjcine in the Islamic Tradition, 66-77; Emilie Savage-Smith, /slamic Culture and the Mcdical
Arts, 2-28; Muslim Ibn Hajjaj, Sahih Muslim. 2™ ed. vol.2, 1729; Muhammad Ibn Yazid Abu ‘Abd Allah Ibn Majah, Sunan /bn

Majah . 2 ed. vol. 2, 1138.
U 394 Fazlur Rahman, Health and Medicine in the Islamic Tradition, 66-77; Savage-Smith, Is/amic Culture and the Medical Arts, 2-28.
395 Ibid.
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0 Section 2.27 The Definition of Medicine and the Responsibilities of the Muslim

Doctor

Al-Salami defines medicine as being concerned with man’s body, as well as his

396

physical and psychological equilibrium.”™ He identifies two particular responsibilities of the

doctor:

1) Since medicine is concerned with man’s body and his physical and
psychological equilibrium, the aim of the physician is to protect, preserve and

defend against whatever imbalances may occur;

2) The responsibility of the doctor is also to be mindful that he/she has access, by
virtue of the profession, to what no one else does, such as the private parts and/
or the weak spots of whoever is physically or psychologically examined. They
are exclusively revealed to the doctor, and secrets kept concealed in the inner

recesses of selves or hidden under clothes are disclosed to him/her.**’
Section 2.28 The Obligations of the Doctor and his Medical Team

According to my understanding of doctors’ responsibilities, once a patient's life
becomes, in all probability, dependent on surgery, members of the medical staff are obliged to
carry out the operation, and will be rewarded for doing so. Any negligence on their part
however would be condemned and considered religiously sinful and the Shari‘ah stipulates
corporal punishment for such negligence. However, where the patient's condition is not critical,
the surgeon's role should be to relieve pain and this would be considered commendable and

worthwhile.
Section 2.29 Islamic Code of Medical Professional Ethics

Emilie Savage-Smith states that medicine was defined by Muslim physicians such as
Muhammad Ibn Zakariya Al-Razi,(841-926 A.D.) and Ibn Sina (Avicenna, 980-1036 A.D.), Ibn
Qayyim Al-Jawziyyah (d.1350 A.D), Nur al-din Zanji (d.1175 A.D), Ibn Abi Usaybi‘a (d.1270
A.D), Abu ‘Abd Allah Muhammad al-Dhahabi (d. 1348 A.D) as the art concerned with the

396 Ch. 10:57.
U 397 Mubammad al-Mukhtar al-Salami, “Al-Tabib Bayna al-I ‘lan wa- al-Kitman,”in A/-Ru’yah al-Islamiyyah li- Ba’d al-Mumarasat
al-Tibbiyyah, Al-Islam wa-al-Mushkilat al-Tibbiyyah al-Mu ‘asrah,3. 2™ ¢d , 75.
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0 preservation of good health, the combatting of disease, and restoration of health to the sick.
Moreover, in addition, for several centuries, the world has witnessed and benefitted from the
great advances made by Muslim physicians in the area of health sciences.”® These advances
were not just based on “non-technical skill” or “intellectual superiority” but were equally well-
founded on a clear understanding of the role of the Muslim physician— as derived from Islamic
teachings and philosophy.*

Section 2.30 History of Islamic Medicine and its Contributions

The influence of Muslim doctors in Europe is very clear in the field of medical science.

It is clear in at least two cases. Muslim doctors translated some Greek, Indian, Persian, Chinese,

Jewish and Middle Eastern Christian medical books into the Arabic language. These Arabic

books were later on translated into Latin at the end of the Dark Ages in Europe. The medical

works that formed the foundation of modern medicine, such as those written by the Greek
scholar Galen and by other non-Muslim doctors—including Jibra ‘il Ibn Bakhtish, the Persian

Christian physican Yuhanna Ibn Masawayh; the Christian doctor Sinan Ibn Thabit; ‘Ali Ibn ‘Isa

(the Good Vizier); and ‘Uthman al-Dimashgi-—come from Arabic translations.’” Moreover, all

the eminent Christian and Jewish physicians and scholars cited above developed medicine under

Abbassid rule (750-1257). Later, during the Abbasid era, several medical doctors committed

their experiences to writing—especially those doctors working in the “bimaristans” or

hospitals—which were famous in all Muslim countries. It was European Orientalists who were
the first to discover the importance of Muslim medical doctors and their contributions. Emilie

Savage-Smith states that the work of the Muslim physician al-Zahrawi dominated colleges in

Europe and competed with Galen and other Greek medical doctors in fame. Consequently, Al-

Zahrawi became one of the cornerstones of medical science.*”!

In addition, chapter thirty of the major Islamic medical work A/-Tasrif liman ‘Ajiza
‘an al-ta’lif was translated and published in European countries at different dates, such as in

Italy (1471) and Great Britain (1861).*>

398 1bid., 75-6.

399 Savage-Smith, /s/amic Culture and the Medical Arts , 2-28; Rahman, Hcalth and Medicine in the Islamic Tradition, 66-T17.

400 Savage-Smith, Isfamic Culture and the Medical Arts , 2-28; Rahman, Health and Medicine in the Isfamic Tradition , 66-77.
U 401 Jid,

402 Savage-Smith, Islamic Culture and the Medical Arts , 2-28; Rahman, Health and Medicine in the Islamic Tradjtion, 66-77.
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(’) Section 2.31 Medical Responsibilities in Islam
In regard to medicial responsibilities in Islam, the Prophet of Islam (pbuh) said,

“Whoever treats without knowledge of medicine is responsible for his mistakes”.*” Ibn Rushd,
who summarized the topic of medical responsibilities in his book Bidayat Al-Mujtahid Wa
Nihayat Al-Mugtasid, said: If the medical doctor commits mistakes by his actions and that
doctor was known in his performance as a professional doctor, he is not responsible but is
required to pay the price of 1/3 of the costs, from his own pocket. However, if a doctor does not
have medical knowledge and commits mistakes, he must be punished by slashing, imprisonment

and by paying full compensation to the victim as “diyah”.***

Moreover, a person who tries to treat people without previous medical knowledge and
experience is considered a criminal in any society. In this regard, Ibn Qayyim al-Jawziyyah

defines the five categories of medical doctors thus:

1. The medical doctor who possesses full medical knowledge and is experienced in
providing medical services. Moreover, patients and the community at large recognize
his/her medical knowledge through performance. Ibn Qayyim says if a patient were to
die after giving permission as a result of this doctor’s actions, he/she will not be
responsible and there is no blame on him/her.

2. An untrained person who treats people without medical knowledge and experience. If
someone dies as a result of this person’s action, Ibn Qayyim says they will be fully
responsible and must pay a full compensation— since the victim in good faith thought
that the person treating him/her was a real medical doctor with sufficient knowledge in
medicine. However, if the victim had known prior that the person treating him/her is
ignorant about medicine; and consequently, allowed to be treated by such an ignorant
person, the person in question will not be responsible for any injuries arising from the
intervention and will not be required to pay any compensation to the victim.

3. A medical doctor who is knowledgeable, experienced and professional, but who by
chance causes unexpected mistakes through his/her hands in Ibn Qayyim’s view will be
responsible for those mistakes/damages on the victim. If the mistake is equivalent in

damages to more than one third under Islamic law, he/she has to pay full compensation

Qayyim al-Jawziyyah, al-Tibb al-Nabawi (Beirut:Mu assasat al-Risalah,1991), 132-35.

‘ ] 403 Muhammad Ibn Yazid Abu ‘Abd Allah Ibn Majah, Sunan Ibn Majah . 2™ ed. vol. 2., 1148; Muhammad Ibn Abi Bakr Ibn
494 Myhammad Ibn Ahmad Ibn Rushd, Bidayat al-Mujtahid wa- Nihayat al-Mugtasid. vol.4 (Cairo: Dar Al-Salam, 1995), 2206 .
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(’) (diyah). If less than one-third (1/3) Ibn Qayyim says that the amount must be paid from
his/her own pocket or either the government or the rulers (in our case the hospital
management) must pay the victim.

4. A professional medical doctor who acts in good faith, but who prescribes a wrong
medicine to a patient who subsequently dies as a result. In such a case, Ibn-Qayyim says
the blood money of the dead person must be paid by the government because the doctor
received the permission of the patient beforehand. Another perspective holds that the
doctor must pay compensation from his/her own pocket to the victim’s family. In
today’s world, it is the institutions (i.e., hospitals, government ministries, private health
agencies, insurance companies etc.) not individual doctors per se, who for the most part
shoulder the financial responsibility arising from cases of medical malpractice and other
wrongdoing within the medical professions.

5. A professional medical doctor who acts professionally, but who does not get the
permission of his/her patient or the permission of the patient’s guardian, and
consequently makes some mistakes. Ibn Qayyim says this doctor will be responsible for
his/her mistakes and must pay the compensation to the victim. Some other opinions say

the doctor will not pay any compensation.*”

Looking at the above categories of medical doctors as defined by Ibn Qayyim al-Jawziyyah
in my opinion, it is possible to say there is unanimous agreement that a medical doctor who acts

in a professional manner will not be responsible or charged under the following conditions:

1. The doctor who is knowledgeable and experienced and who acted with medicial
knowledge, not by guess work or imagination. Moreover, he did not seek, through
administering treatment, to become famous without knowledge of medicine.

2. The doctor who practices medicine and strictly follows the guideline of medical
procedures, knowing that otherwise he/she will be responsible for their mistakes.

3. If'the patient is a child or a disabled adult person, the medical doctor must get the
patient’s permission or the permission of a guardian, such as the immediate family
members. According to most Sunni Muslim opinion, the doctor must get the immediate
family’s permission, because the person has ownership over his/her body and that

ownership is transferred to his/her immediate family. However, this is controversial,

O

495 Mubammad Ibn Abi Bakr Ibn Qayyim al-Jawziyyah, al-T7bb al-Nabawi, 135-46.
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n since other Sunni Muslim opinion holds that only God alone owns the human body. In
my opinion, the physical body belongs to both God and the person.

Finally, the Islamic Organization for Medical Science has established the following four

medical responsibilities:

1. The first responsibility of the medical doctor is to have a medical degree in the field
they are working in and to be qualified in that specific medical field, passing all
necessary examinations related to his/her profession, and receiving a certificate of
permission to practice from the Ministry of Health in the country of employment.

2. Medical doctor is responsible for getting the permission of the patient before treatment
through signing a form of consent.

3. The medical doctor’s intention must be to treat people, not to harm them.

4. Medical doctors must not commit major mistakes, which are not accepted in the field of

medicine
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Chapter Three: Organ Transplantation
Section 3.1 Organ Transplantation:
Introduction

In this chapter, I have relied on important articles by Muslim scholars— both classical
and contemporary thinkers— as well as on writings by medical physicians, philosophers,
theologians, ethicists and jurists. Some of these scholars advocate and support organ retrieval
and organ transplantation, including the buying and selling of human organs under necessity.
Personally, I am in favour of organ transplantation for the purposes of life- sustaining treatment
and under necessity. Therefore, I tend to agree with the pro-organ-transplantation position.
Though the majority of Sunni Muslim scholars have permitted the buying and selling of human
organs under necessity for life-sustaining purposes, both the anti-and pro-organ transplantation
scholars and their opinions are cited in this discussion. These scholars include the following:
Imam Nawawi—who was a jurist, ethicist and traditionalist; al-Shinqiti; Imam Shawkani (as
cited by Al-Shingifi); Yusuf al-Qaradawi—a prominent contemporary Sunni Muslim jurist at
the Faculty of Shari‘ah of Qatar University; Al-Salami; ‘Umar al-Ashqar; Muhammad al-
Ashgqar; Yasin; Al-‘Izz Ibn Abd al-Salam— a prominent classical Sunni Muslim jurist; Ibn
Nujaym; Ibn ‘Abdin; Sheikh Al-Ya‘qubi—a prominent contemporary Sunni Muslim theologian
and jurist; Islamic Figh Academy in Amman; Abu Zayd; Al-Wa‘i; Badr Al-Mutawalli ‘Abd Al-
Basit; ‘Abd Al-Qadir Muhammad al- Ammari; Kuwait Fatwa Panel; Mustapha Zurqa—a
prominent contemporary Sunni Muslim jurist; Hathut; Al-Mahdi; Nancy Kutner; Imam al-
Qurtubi; Joralemon; al-Tantawi; Sachedina; Rispler-Chaim; al-Sha‘rawi; as well as Fayd Allah;
al-Shirbini; Leon Kass; Nancy Scheper-Hughes; Abu al-Futuh; Ba Salamah; Eike-Henner W.
Kluge; Carl Cohen; Jeremy R. Chapman, Mark Deierhoi and Celia Wight; Wahb al-Zuhayli—a
prominent contemporary and influential Sunni Muslim theologian, jurist and the former Dean of
the Faculty of Shari‘ah at the University of Damascus and current President of the High Council

of ‘Ulama’in Syria.

Section 3.2 Organ Retrieval Procedure

Organ retrieval can be classified as follows:

( , 1. Organ retrieval and transplantation from animal to human.

2. Artificial organ surgery on human beings.
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ﬁ 3. Removal of organs and transplantation of these organs from within the same
living human being,
4. Organ retrieval and transplantation from human to human. The organ donors

may be: a) alive. b) dead.
Similarly, the sources for organs can include:

1. Artificial organs.
2. animal organs.

3. human organs.

Section 3.3 Artificial Organs and Transplantation

Artificial surgery comes in many different forms and involves transplanting or removing
tissue either from within the person’s body or from external sources, including plastic joints and
legs. Doctors may replace original joints after deterioration due to severe rheumatism or another
permanent malignance with plastic joints.*® Other forms of artificial surgery also include tooth
replacement, root canals and tightening teeth with wires so that the person can chew food. All of
these transplantations are permissible under human necessity, since necessity is a law unto itscif
which cannot be avoided or infringed on. However, the necessity must be absolute and
irresistible (i.e. preservation of life), as is mentioned in the Qur’an, which permits the use of
normally prohibited procedures.*”’

Unfortunately, artificial organs cannot replace human organs, since they cannot perform
the same job as natural organs. Every human organ is incredible, and human beings have not yet
efficiently replicated ones that function in the same way as the natural kind.*® However, the
trend in technology today offers the possibility of replicating artificial organs that could replace
natural organs at a point in the future. An organ may be defined as a natural part or structure in
an animal capable of performing some special action (termed its function),which is essential to

the life or well being of the whole; such as the heart, lungs and liver, and including tissue, cells,

406 Muhammad Ibn Muhammad al-Mukhfar al-Shingiti, Ahkam Al-Jirahah al-Tibbiyyah . 2™ ed. ( Jeddah: Makatabati Al-
Sahabah, 1994), 425.

: 407 Ch. 75:25.
U 498 Muhammad “Ali al-Bar, * Nisbat Najah ‘Amaliyyat Nagl al-A ‘da” :Istibdal al-A ‘da’ al-Bashariyyah bi Hayawaniyyah,” in
Al-Jazeera, February 21, 1998, hiip://www aljazeeranct
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0 blood. In animals the organs are generally made of several tissues, one of which usually

predominates and determines the principal function of the organ.*”

Section 3.4 Organ Transfer from Animals to Humans

It is permissible in Islam to use the organs of lawfully slaughtered animals, such as
camels, cows, goats, sheep and horses, for human transplant because the Prophet of Islam,
(pbuh), said “O people, treat yourselvies” - and it is quoted that the Prophet (pbuh), also
encouraged his community to seek remedies, but did not obligate them to do so.*"’

Al-Nawawi (a jurist, ethicist and traditionalist) claims that if a person’s bone is broken,
he may repair it with lawful animal bones."'' Moreover, al-Shinqiti says that in A/-Fatawa Al-
Hindiyyah it is recorded that “There is nothing wrong if a person repairs his/her broken bone
with lawful animals bones from goats, sheep, cows, camels, or horses. However, swine or pig
bones are prohibited”. This answer applies to the use of all lawful animal parts whether dry or
fresh and the farawa deem it suitable to use and benefit from these animal part in all purposes,
including for treatment.*'? In the case of pigs or swine, al-Shingiti clearly says, “We are not
allowed to benefit from the bones of pork, or human beings because using these for treatment is
unlawful or not preferable. Instead, we are allowed to use the bones of cows, camels, horses,
goats, sheep etc...” *

At the same time, al-Shingiti declares that it is not preferable to use the bones of human
beings in treatment, and that it is unlawful to benefit from bones of pork.*'* By not preferable,
Al-Shingiti means that it is not desirable, although not outright prohibited. In my analysis, these
references stipulate that human beings must seek treatment, which is generally permitted by
Islam, and to use animal parts to repair their broken bones. In the case of prohibiting the bones
and parts of unlawful animals such as pigs, Sunni Muslim scholars argue that it is an unlawful
and impermissible treatment because the pig is najas or unclean. But what does najas connote?
While najas has many meanings in Islam, in relation to animals it means something that is
ritually unclean. Hence, all animals are seen as clean (non-najas) except for dogs, pigs and their
offspring; as well as, unslaughtered dead animals. Dead human beings, fish and grasshoppers are

all considered to be clean (non-najas).

499 John Sinclair, Collins Cobuild English Dictionary for Advanced Learners (Glasgow: HarperCollins Canada, 2001), 1087.
410 Myhammad Ton Yazid Abu ‘Abd Allah Tbn Majah, Sunan /bn Majah. 2 ed. vol. 2, 1137,
411 Abu Zakariya Yahya Ibn Sharaf al-Nawawi, Majmu’ Sharf al-Muhadhab. vol.3, 138.

412 Myhammad 1bn Muhammad al-Mukhtar al-Shinqiti, Akkam al-Jirahah al-Tibbiyyah. 2™ cd., 400.
U 413 1bid., 401.
414 Ibid.
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However, unlike these scholars I would contend that the use of the bones of pigs and

other unlawful animals is acceptable in Islam for the following reasons:

1. When Muslim scholars say something is “najas or unlawful” they refer to something
prohibited in Islam, usually something not allowed under Shari’ah law or something
which does not conform to legality, moral law or social convention. As well, najas
applies to anything that is contrary to and forbidden by Islamic law. However, while not
disputing the definition of najas there may also arise a time when necessity calls for the
use of unlawful things, such as animals deemed najas (even pigs) if medical doctors see a
benefit in them for preserving and improving human life as a result of their expert
analysis and opinion.

2. It should be remembered that, during the time of these classical Muslim scholars, certain
modern medical technologies and advances were not yet developed.

3. The transplanted pig organs will belong to the human recipients, therefore, the organs
will no longer be exclusively pig organs.

4. There is a difference between external najas and internal najas. For example, inside of us
we all have blood, urine, and stool- each of which is considered to be najas. If these
fluids come out of the body or contaminate our clothes or body via soiling we cannot
pray until we clean our bodies and clothes. However, while these fluids remain inside
our bodies they are considered acceptable and as not contaminating our bodies.
Therefore, the same is true if a pig’s parts are transplanted inside the human body; they
will no longer belong to the pig but to the human being and should not be considered

external najasbut internal najas.

Muhammad ‘Ali al-Bar, a professor of medicine at King ‘Abdul ‘ Aziz University in Jeddah,
discusses the process of organ retrieval and transplantation, saying that: In the case of using
animal organs to replace human organs, the percentage of rejection is too high. However,
through engineering genes between animals and humans, this could be possible in the near
future, in approximately two decades. Human organs are currently in high demand and not

available from either living or dead persons. Some organs are not available, except from the
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ﬁ deceased, such as the liver or heart. The number of donors is much lower than the number of

individuals who need these organs.*'”

Al-Bar has also written extensively about the possibility of using animal organs to replace
human organs.*'® However, the major problem with using animal organs is that the human body
may reject them. Also, some animals, such as pigs, have viral discases that are potentially very
dangerous to human beings. Eminent researchers who have looked at the issue of animal to

human transplants from several angles point to two problems:

1) Since the human body rejects animal organs, how will we reduce this rejection?

2) In order to avoid transmitting contagious diseases from animals into human beings,
animals can be cultivated, raised and kept in clean, safe areas that are protected
from microbes and viral diseases, etc. However, this will cause an economic burden
for research institutions, governments, and taxpayers in western countries. The use
of animal, instead of human organs, produces so many unknowns that researchers

are still attempting to resolve these issues.

Moreover, Malik Ibn Anas— a renowned Sunni Muslim theologian and jurist— said
every living animal is clean, even dogs. Moreover, the influential Sunni scholar Muhammad “Ali
Al-Shawkani cven said pork is clean, but that the meat is bad because it is unhealthy. Therefore,
we can say with certainty that the real najas is the uncleanness, which a person carries outside of
his/her system, but the infernal najas inside their bodily system does not affect them. If pig
organs are transplants inside a human being, they will not affect his/her worship (salah) and

hence there is nothing wrong with using them for transplantation.*"’

Historically, Muslim scholars such as Al-Nawawi in Minhaj Al-Talibin, Al-Shirbini in
Sharh Minhaj Al-Talibin, and Tbn Qudamah in A/-Mughnihave discussed organ transplantation

dealing with teeth and bones.*' If a bone was broken and could not repair itself, it was possible,

415 Muhammad ‘Al al-Bar, “ Nisbat Najah ‘Amaliyyat Nagl al-A ‘da’ : Istibdal al-A ‘da’ al-Bashariyyah bi Hayawaniyyah, "in
a6gbig.

417 Muhammad “Ali al-Bar, “ Nisbat Najah ‘Amaliyyat Nagl al-A ‘da’ :Istibdal al-A ‘da” al-Bashariyyah bi Hayawaniyyah, ”in
Al-Jazeera, February 21, 1998. hitp://www.aljazceranct; Yusuf Al- Qaradawi, Farawa Mu ‘asirah (Al-Mansura, Egypt: Al-Wafa,

1993), 538-539.
U 418 Muhammad " Al al-Bar, “ Nisbat Najah ‘Amaliyyat Nagl al-A ‘da’ :Istibdal al-A ‘dd’ al-Bashariyyah bi Hayawaniyyah,” in
Al-Jazeera, February 21, 1998. hitp:/www.aljuzceranct
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n they insisted, to add a bone from another human being or a slaughtered or unslaughtered
animal.*”® In addition, al-Zahrawi discussed tooth transplantation and how to extract teeth from
cows, saying that doctors used to reduce these in size until they became suitable for

transplantation into humans.

Section 3.5 Single or Paired Organ Transplants

In the case of organ transfers from one living person to another, the classification is
cither single or paired organs. An incompetent person or disabled persons or their guardians are
not allowed to donate single organs such as the heart, liver or brain, even if the other person is
dying. In addition, medical doctors and health professionals are prohibited from performing such

! The reason is that God prohibits human

actions because God prohibited them in the Qur’an.
self-destruction and self-mutilation. Therefore, the donation of organs that will lead directly to
death, is prohibited. God forbids human beings from killing themselves, whether directly or
indirectly. Therefore, donating single organs is considered a suicidal action.The medical doctor
must not assist anyone to retrieve an organ and transplant it to another person because it would
make the medical doctor a partner in committing a crime and, therefore, responsible for
intentionally killing a human being.*”

Some Sunni scholars maintain that organs that are essential for the perpetuation of life
cannot be removed as long as the owner remains alive, even if he/she is in their final death
throes. They say the reason is that no one can determine the moment that the soul leaves the

body. Additionally, scholars say that it is not possible to predict if the would-be recipient,

though outwardly in an improved condition, might actually die before the donor.*?

Section 3.6 The Donor (Source of Human Organs)

Donors fall into four categories:

1. Adult person whose life is respected and protected under shari‘ah law and who has not been

convicted of any crime, his/her organs cannot be removed voluntarily or for remuneration;

419 [bid.

420 [hig,

421 Ch, 2:195; Ch. 4:29.

422 Muhammad Ibn Muhammad al-Mukhtar al-Shingiti, Afkam al-Jirahah al-Tibbiyyah. 2™ cd. ( Jeddah: Makatabati Al-Sahabah,

1994), 341,
U 423 Muhammad al-Mukhtar al-Salami, “Zara ‘at khalaya a'-Jihaz al-*Asabi wa- khassatan al-Mukh,”in AL Ru’yah al- Islamiyyah
Ii- zara ‘at Ba‘d al-A ‘da’ al-Bashariyyah, 6 (1994), 106.
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ﬁ 2. Minors or individuals of reduced mental ability whose guardians have no right to dispense
with their organs;
3. The foetus (up to four months) - if the foetus was unlawfully aborted, its use would not be
permissible; otherwise, if the mother gives her consent, use can be made of some of its organs
and tissues, even if their removal requires operating on the mother,;
4. Adults whose lives are not protected according to Islam, i.e., those whose blood can be
lawfully shed such as apostates, murderers, and adulterers. Their organs may be used in

necessity, as when the recipient's life is threatened with death or a long, debilitating illness.*

Muhammad Sulayman al-Ashqar identifies seven permissible sources, and discusses

their priority regarding organ procurement for transplant:

1) Artificial organs and animal organs: We should start with these and if they are sufficient, we
should go no further.

2) Organs from the dead: If we cannot find artificial or animal organs, we can take organs from
the dead, if permission has been given beforchand.

3) Accident victims: al-Ashgar argues the permissibility of taking organs from accident victims
who have not donated their organs, since the killing was the result of an accident.*”” He
contends that if a doctor takes an organ from the accident victim after losing all hope of
preserving his life, we have not killed him; it was the accident that killed him. We must benefit
only from those whom we are 100% sure will “unavoidably” die.*”® However, this does not apply
to the case of those persons who die of natural death. Taking an organ from them before they die
is not permissible, since this would make the removal responsible for the death. *’

4) Donors during life, against no return: al-Ashqar does not elaborate on this case, but it could
be that he is referring to brain- dead patients, who are alive but have no possibility of returning
to active life.

5) Donors during life, against a return: this is a patient with the possibility of recovery.

6) The purchase of the organs of a dead man

424 Ibid., 119-20.
425 Muhammad §ulaym§n al-Ashqar, “Zara ‘at wa- Bay’ al-A ‘d@’,” in AlRu’yah al-Islamiyyah Ii- Ba'di al-Mum;rag;t al-
Tibbiyyah, Al-Islam wa-al-Mushkilat al-Tibbiyyah al-Mu ‘asrah,3. 2™ ed (Kuwait: Al-Munazzamah al-Islamiyyah lil- ‘Ulum al-
Tibbiyyah,1995), 397.

U 426 Ibid,, 398.
427 Ibid.
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0 7) Purchase from a living seller: al-Ashqar considers this source or option of donors at the
| bottom of the list based on his understanding of early Islamic Jurisprudence and from the

position of many contemporary jurists.428

The four categories of donors may be defined as follows:

The first category: The donor is able to exercise free will, and is in control of all of his/her

faculties, and is free to do one of the following:

1. To donate part of his/her brain or parts of his/her nervous system without it affecting their
life. Though an individual can voluntarily act on their own free will, under the Shari‘ah no one
has the right to donate his or her life for someone else, which means even though sacrifice in
certain circumstance is acceptable in Islam (as in many other religions), nevertheless one cannot
donate life-dependent or vital organs which will cause your immediate death while there is no
gurantee that the recipient will be able to survive. Nor does the person have the right to donate
an irreplaceable part of the body (such as hands, legs, heart,liver etc.) since even the donation of
one's finger is not acceptable. However, a person may donate a single kidney, eye and some

nerve cells or skin grafts-which are not irreplaceable and can be donated.

2. To sell his/her organs for cash or in exchange for other organs of the body. The ruling
outlined above also applies here. Any such contract is unlawful because a human being cannot
sell what he does not own, since life and the human body in all its totality is the property of

God.*¥

The second category: Ownership of the person over his/her body is agreed upon by some
scholars such as Al-Salami. Here, the donor is not responsible for his actions for one or the other
of the following reasons:

1) If he/she is not of sound mind— in this case a guardian or ruler must decide;

428 Thid., 398.
U 429 Muhammad al-Mukhtar al-Salami, “Zara ‘at khalaya al-Jihaz al- *Asabi wa- khassatan al-Mukh,” in AL Ru’yah islamiyyah li-
zara ‘at Ba ‘d al-A ‘da” al-Bashariyyah, 6, 108.
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0 2) If he/she is under-age, in which case his guardian has no right to donate parts of his/her
| body, since the guardian is appointed to protect and preserve the body and interests of
his charge who is not capable of protecting him/herself.**"
The third category: The donor is an incomplete human entity such as a fetus or an embryo. Al-
Salami specifies this as being in a state of formation that extends from the point of fertilization
of the egg up to 32 cells and cites medical experts who say that cells produced during this period
are not specialized for specific functions and are therefore unsuitable for transplant.®'
The fourth category: The donor is a fully-grown adult whose life is no longer respected or
protected—such as convicted prisoners sentenced to death in clear-cut cases of murder—
according to the shari‘ah. Al-Salami says the Qur'an allows mercy to murderers if the next-of-
kin of the victim grants a pardon, citing the Qur’anic verse, "In the law of equality, there is
saving of life to you O ye men of understanding; that ye may restrain yourselves".*’However,
what about cases where the victim's next-of-kin have not forgiven the murderer? Would it be
lawful to use parts of the brain or nervous system or cells of such criminals for transplantation
purposes? One must consider if this could be justified under conditions of necessity as outlined
by the jurists. It may be useful to consider what constitutes necessity in the case of the
consumption of human flesh. For instance, some Sunni Muslim scholars have allowed that a
person under dire necessity of hunger can kill and eat the flesh of another person whose blood is
not respected under shari‘ah law. Imam al-Nawawi has said that it is permissible to kill an
unbelieving fighter, an apostate from Islam, a married adulterer and someone who has
abandoned prayer. Moreover, al ‘Izz Ibn ‘Abd al-Salam Al-Sulami has said that if under dire
necessity a person were to find one of the abovementioned persons he has a right to kill him/her
and eat their flesh to save his/her life.*> In my opinion a sick person whose heart or kidney is
failing is under dire necessity to obtain organs from anyone (living or dead) for life-sustaining
purposes just like the person who is suffering from hunger is allowed to consume human flesh.

Ultimately this is because the sanctity of a living person is greater than that of a dead person.

430 Jbid., 108.
431 1bid,, 108.
432 Ch. 2:179.

U 433 Muhammad al-Mukbtar al-Safami, “Zara ‘at khalaya al-Jihaz al-* Asabi wa- khassatan al-Mukh,” in Al Ru'yah al- Islamiyyah i-
zara ‘at Ba ‘d al-A ‘da’ al-Bashariyyah, 6,108-9; Abu Zakariya Yahya Ibn Sharaf al-Nawawi, Majmu’ Sharh al-Muhadhab. vol.9,
44; Al ‘1zz Tbn ‘Abd al-Salam al-Sulami, Qawa ‘id al-Ahkam F 7 Masalik al-Anam, 81.
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0 Section 3.7 Permissibility of Organ Donation (Before and After Death)

It is permissible for one person to donate his/her organs (because he/she has dual
ownership of his’her body with God) to another person provided that the organ(s) donated shall
not endanger the donor's life, and as long as trustworthy medical doctors have stated that the
recipient will benefit from the transplantation. It is the same as when a person donates his/her
labour and its fruits; this can be applied to organ transplantation under the dire necessity
principle. The Prophet of Islam (pbuh), once said: "Whoever helps a brother in difficulty, God
will help him/her through his/her difficulties on the Day of Judgment."***

There is a little dispute over whether it is permissible to procure organs of a dead person
to save the lives of others who need that organ, because the rule is that a living person is better

than a dead person.*** However, there are many rules to be observed in this instance.

1) Muslims can carry a donor card, which means that a person is giving permission for his/her
organs to be used after his/her death as a treatment for those who need an organ transplant. A
person can also donate his/her blood; just as women can donate milk in order to feed a child for
another woman, and that milk is part of her body and blood. On the other hand, a person cannot
donate his/her heart, liver or single organs while he/she is still alive because these are organs on
which life is dependent. Nor can a person donate a hand, leg or any external organs that are
destructive to the appearance. However, he/she can donate internal paired organs, such as one
kidney, because a person can survive with only one kidney. There are many conditions, as it is
not allowed to eliminate destruction with the same or greater destruction. Any damage must be
avoided, as much as possible. It is not acceptable for a person to help others by destroying
himself. A person’s health is the first priority. Moreover, no one knows if the transplant will be
successful, except God, even though expert medical doctors can give an educated opinion. Organ

transplant operations always depend on the skill of medical doctors and their teams.**

2) In the absence of information about the will of the dead person, the next of kin's permission
or consent is very important, although opinion has it that the permission of the organ donor is

required. In the absence of his/her consent the guardian or inheritant permission is required,

434 Muhammad Ibn “Isa Abu “Isa Al-Tirmidhi, Sunan af- Tirmidhi . 2™ ed. vol. 4( Istanbul: Dar Sahnim, 1992), 34-5.
435 Bakr Ibn ‘Abd Allah Abu Zayd, Figh al-Nawazil. 1* ed. vol. 1/2, 57.

U 436 Muhammad al-Mukhtar al-Saiami, “Zara ‘at khalaya al-Jihaz al- Asabi wa- khassatan al-Mukh,” in ALRu'yah al- Islamiyyah li-
zara ‘at Ba ‘d al-A ‘da” al-Bashariyyah, 6, 118.
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O because the protection of a person’s dignity is established in Islam and nobody is able or has a
right to take this from himv/her. That right is an inheritable right accorded to his/her close family
members. A person’s permission to donate his/her organs is a matter of preference, as God says
in the Qur’an.*’ So, the donor’s permission before his/her death and the permission of his/her
heirs is a fully acceptable, since there is nothing wrong with the living person— who has full
competency— to give permission to donate his/her organs following their death. The real
question is: What happens when a person has given (or refused) consent to donate his/her organs

after death and his/her family refuse to carry out their request and do the opposite?

3) In cases where consent is indeterminable, the proper authorities will have to rule and regulate
the use of the unknown persons' organs. In the case of people who do not have relatives and die
in Muslim countries, the Muslim ruler is his/her decision-maker. Likewise, for Muslim citizens
who die while residing in non-Muslim countries, the non-Muslim rulers have a right to rule over

their bodies after death if the above-mentioned conditions are present.

4) The use of organs and tissues from criminals for transplantation could also be allowed.
However, the organs would have to be removed only from those rightly condemned to death
shortly before execution, but with full precautions being taken to avoid torture or afflicting
suffering.”*® Moreover, al-Wa ‘i has said that individuals in Muslim countries do not need
permission from kinship, but that they can procure organs from any dead person without
obtaining permission. In fact, al-Wa ‘i informs that some Islamic countries do not seek
permission from the dead or their families, but that the governments approve the procurement of

organs from the dead for the benefit of the living without seeking the permission of relatives”.**

5) In the case of medical doctors and organ transplantation procedures, it is not necessary for
these doctors to be Muslim. However, in my opinion whoever makes it a condition that the
doctors must be Muslims (or even makes it a general condition as such), this is not to be seen as
an acceptable condition in Sunni Islam for organ transplantation. The only acceptable and

necessary conditions are that the doctor must be knowledgeable in his/her specific medical field,

437 Ch. 2:195.
438 Muhammad al-Mukhtar al-Salami, “Zara ‘at khalaya al-Jihaz al-‘Asabi wa- khassatan al-Mukh,”in AZ Ru’yah al- Isfamiyyah
3 li- zara‘at Ba ‘d al-A ‘da” al-Bashariyyah, 6, 116.
u 439 Tawfig al-Wa ‘i, “Haqiqat al-Mawt wa- al-Hayah fi al-Qur'an wa- al-Ahkam al-Shar‘iyyah,”in A/-Hayah al-Insaniyyah :

Bidayatuha wa- Nihayatuha fi al-Mafbum al-Islami, 2, 481.
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0 meaning, they must be a licensed medical doctor. They must also confirm that the person is

dying and cannot survive without receiving the organ transplant.

6) If the brain stem ceases to function, it is impossible to restart it. After the brain stem is dead,
it might be possible to procure some organs that function for a period. This period can be
between six hours to two weeks. Many Sunni Muslim scholars and medical doctors have had a
bitter argument concerning observed movement after brain stem death; specifically debating
whether the perseverance of pulse is a sign of life. For example, Muhammad Sulayman al-
Ashgar, his brother ‘Umar Sulayman al-Ashqar, Yasin and the Islamic F igh Academy in
Amman-Jordan are among the groups that maintain that there are no signs of life— even with
the presence of a heartbeat and chest movement— in the brain dead person.* On the other
hand, some medical doctors and Islamic scholars insist that the presence of a pulse (heartbeat),
or bodily movement after brain-stem death are signs of life. This position is held by: Bakr Ibn
‘Abd Allah Abu Zayd, Tawf iq al-Wa'i, Sheikh Muhammad al-Salami, Sheikh Badr Mutawallj
‘Abd Al- Basit, Sheikh ‘Abd Al-Qadir Muhammad al- Ammari, and the Kuwait Fatwa Panel
(their intial fatwa has been changed and now agrees that heatbeat and body movement after
brain- death are not signs of life).*"' Furthermore, it is well known that a hanged or beheaded
person continues to move and has a pulse for a short period. However, he/she is not considered
alive and it would not be possible to bring them back to life. Yet, if they have a pulse, body
movement and are kept warm for a while, they may be considered alive. For this reason, medical
doctors, philosophers, ethicists and general Muslim scholars are divided concerning this issue. It
is my opinion that, when trustworthy professional doctors declare and certify that a person is
dead, they must go on to save the life of another person. They might be able to procure human
organs from a dead person and use these organs to save another person’s life; consequently, the
brain-dead person’s life support equipment will be shut off as a result. This benefits a brain-dead
person by easing the suffering which accompanied the painful sickness. Moreover, it is useful to
help the recipients to alleviate their suffering and sickness and save their lives. I believe that the

brain- stem dead person is completely dead

7) The case of Muslim organ donation to non-Muslims is a controversial subject. For example,
when it comes to whether non-Muslims can use the organs of Muslims condemned to death, al-

Salami says that, according to al-Nawawi, there are two views on this matter cited by al-

U 440 Muhammad Ibn Muhammad al-Mukhtar al-Shinqi ti, Ahkam al-Jirahah al-Tibbiyyah. 2™ cd, 344-45.
441 [bid., 344.
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n Baghawi, though he does not endorse either of them.*? However, al-Salami says that it does not
' appear to be allowed in Islam.*? Personally, 1 believe that Muslims can benefit from one

another’s organs within the conditions already outlined, but that there is a difference of opinion
with respect to non-Muslims. Al-Salami’s view is that a Muslim cannot donate his/her organs to
anon-Muslim. Yet, I disagree with the position of al-Salami on this matter and instead agree
with al-Qaradawi, Hassan Hathut and Shaykh Mustafa Zurqa who allow for interchangeable
organ donation between Muslims and non-Muslims on the basis that human organs do not in
themselves believe or disbelieve.*** So, we can take this to mean that all human organs are
Muslim, and every organ which is inside a Muslim body obeys God, as God says in the Qur’an:
“There is no creature of God unless that creature is obeying God.”*** Therefore, it is permissible
for a Muslim to receive a non-Muslim’s organs, as it is also permissible for non-Muslim to
receive Muslim organs.**® Al-Qaradawi has justified this by saying that non-Muslim are less
generous than Muslims, but since even they are giving their organs to Muslims, then Muslims

“7 Moreover, how would it be acceptable and fair for

must give their organs to non-Muslims.
non-Muslims to give their organs to Muslims, but for Muslims not to give theirs to non-

Muslims?

Regarding the matter of organ donors and recipients, these should be seen as one unit.
In addition, I would like to discuss whether it is permissible to transplant parts of the body
within the same body. For example, al-Makdi points out that organ transplantation began with
transplanting the cells of animals within their own bodies, such as cells taken from the
suprarenal gland, which produces dopamine.*** Consequently, in my view, it is clear that it is
permissible to transplant organs or tissues of the same person within his/her own body, in which
case, the donor is also the recipient. It is also acceptable to amputate a limb for that purpose,
and then it would similarly be permissible, to transfer a limb or a portion of it from one part of
the body to another.

In cases where the donor and recipient are relatives, the situation becomes altogether

different. That is to say, the transplants from live donors raise a special set of ethical questions,

442 Muhammad al-Mukhtar al-Safami, “Zara ‘at khalaya al-Jihaz al-*Asabi wa- khassatan al-Mukh,”in AL Ru’yah al- Islamiyyah
li- zara‘at Ba ‘d al-A ‘da” al-Bashariyyah, 6, 115.
443 1bid_, 115.
444 Yusuf al- Qaradawi, Fatawa Mu ‘asirah, 534.
445 Ch. 17:44.
446 Mustafa al-Zurqa, Fatawa, 232.
447 Yusuf al- Qaradawi, Fatawa Mu ‘asirah, 532 .
U 448 Mukhtar al-Mahdi, “Zara ‘at khalaya al-Mukh : Majalatuhu wa- afaquhu al-Mustagbaliyyah,” in A/ Ru’yah al-Istamiyyah li-
zara ‘at Ba 'd al-‘Ada al-Bashariyyah, Al-Islam wa-al-Mushkilat al-Tibbiyyah al-Mu ‘asirah, 6., 62-64.
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n though interestingly, European countries avoid these issues by depending almost totally on
cadaver donors in their transplant programs.*® Nancy Kutner explains that approximately 30
percent of all kidneys transplanted annually in the United States are obtained from living,
related donors and that the likelihood of a close tissue match between donor and recipient
increases when the donor is a relative, thereby increasing the survival rate.**

Non-related living donation is problematic, but a possible solution offered has been the
so- called international living donor and recipient “exchange”—where families are used who
have been tissue-typed, but who cannot donate to their own family member because the tissue
match is not immunologically acceptable. Arguments against these types of exchanges usually
highlight that it is difficult to imagine that individuals would donate organs within such a
system unless they were assured that their family member would benefit within the exchange
system or that they themselves might be financially rewarded. Consequently, the latter

possibility of financial compensation for human organs has been the focus of considerable

discussion.®'

Section 3.8 The Conditions of Acceptable Permission

There are four conditions of acceptable permission for organ donation, ie.:

1. Acceptable permission to donate organs must come from the donor or from his/her
immediate family members. If the donor cannot directly donate his/her organs, such as
in the case of a disabled person, the immediate family members of the donor (i.c.,
parents, brothers, sisters, guardians) or the ruler or government shall decide. If the donor
has the ability to state his/her wishes, then no one can act on behalf of the donor, and if
someone clse attempts to exercise that right, the permission of that person is invalid.

2. The donor must be an adult, who is not drunk or psychologically disturbed by any
circumstance. That means if the donor is a child, handicapped, intoxicated, or mentally
ill, his/her permission will be invalid. In addition, the guardian must not be mentally ill,
intoxicated or unfit, otherwise, his/her permission will be invalid.

3. The donor and his/her guardian must give permission without any kind of pressure.

According to the Qur’an, anyone who is under threat or pressure for his/her actions or

449 Nancy G. Kutner, “Issues in the Application of High Cost Medical Technology: The Case of Organ Transplantation,”in Journal
of Health and Social Behaviour, vol . 28, no. 1(1987), 28.

U 450 Jhid.
451 Ibid.
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0 statements is invalidated. As al-Qurtubi explains in his zafsir, all Sunni Muslim ‘Ulama’
have agreed that the person’s statement under threat or pressure without choice is
invalidated.*”

4. Generally, surgeons in western societies need a signature of consent giving the

permission of the sick person or of his/her guardian in order to perform surgery.

Section 3.9 Organ Donor:
Human organ retrieval and transplantation with compensation in its four ways:

1. Skin retrieval from a person and then, a transplant into the same person’s body.

2. Organ retrieval from a person and its transplant into another person, like a blood
transfusion under the donation process to replace defective organs.* I am discussing
organ transplantations into living persons, and organ retrieval and transplantation from
brain-dead persons into living persons. Organ retrieval and transplantation from within
the same person is not disputed and it is unanimously allowed.

3. Organ retrieval and transplantation from a living person into another living person, for

treatment.

4. Organ retrieval and transplant from a dead person into a living person, for life sustaining

treatment.

Organ retrieval and transplant can be effected in the following organs:
1. Eye;

Kidney;

Bones;

Veins from the legs into the heart;

Intestinal re-connection after removing defective parts;

Joints;

Pancreas and its cells;

Heart transplant;

WX N e wN

Liver transplant;
10. Lungs transplant;

11. Reproductive organ transplant;

U 452 Abu *Abd Allah Ibn Muhammad al-Qurtubi al-Ansari, A/-Jam* li-Ahkam al-Qur'an.vol. 1, 181-182 .
453 Bakr Ibn ‘Abd Allah Abu Zayd, Figh al-Nawazil. 1" ed. vol. 1/2, 47.
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454

0 12. Reproductive glands.

Section 3.10 General Conditions on Organ Retrieval and Transplantation
There are five general conditions for organ retrieval and transplantation:

1. There must be a necessity (i.e., this means the condition of being essential or
indispensable);
There must not be permissible replacement items available (plastic organs, or others);
There is a greater chance of success in the transplant than there is of failure;

There is no life-threatening danger to the donor;

DA A

The donor provides his/her organ(s) without any pressure or interference.*’

Section 3.11 Islamic Conception of Ownership of the Body
The underlying Islamic conception of ownership of the human body is that it directly

relates to the divine honour conferred upon man by Allah. As such, scholars like al-Tantawi, the
current Grand Mufti of Egypt have referred to and commented on the creation and moulding of
man in such Qur’anic verses as, “By the fig, by the olive, by Mount Sinai, by the yonder secure
city, assuredly we has created man in the goodliest mould.”*® And Allah also admonishes: “O
Man! What hath beguiled thee concerning the Lord, the bountiful who created thee, then
moulded thee, then proportioned thee in whatsoever form he listed he constructed thee.”™*’
According to al-Tantawi, among the features of man’s honour in Islam is the notion that his
body is absolutely owned by Allah. Therefore, it is not permissible for anyone to dispose of or
sell human parts in a harmful way. Scholars refer to Qur’anic verses and sound Hadith as the
basis for this reasoning. Al-Tantawi cites Sahih al-Bukhari and Sahih Ibn Hibban in this
connection, where suicide and intentional self-harm are expressly forbidden.*”®

Al-Tantawi also cites as evidence Ibn Hibban’s statement on the authority of Jabir Ibn
Samurah that, “A man was suffering from a troublesome lesion. He took a knife and slew

himself. The Prophet (pbuh), refrained from performing the death prayer over him.”** However,

454 1bid., 48-9.
455 Tbid., 47-49.
456 Ch.95:1-4.
457 Ch. 82:6-8.

458 Ch.2:195.
U 459 Muhammad Sayyid al-Tanfawi, “Hukm Bay‘ A‘da’ al-Insan li- ‘Udwin min A‘da’ ihi aw al-Tabarru' Bihi,” in A/-Ru’yah
al-Islamiyyah li-Ba‘d al-Mumarasat al-Tibbiyyah, 308.
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n these Qur’anic verses and Ahadith do not necessarily directly address the issue of whether a
person has a right to donate a bodily organ to a relative. What implications therefore arise in
acknowledging an individual’s possession or ownership of his/her body? Some scholars such as
al-Mahdi see contradictions arising among the Islamic scholars over such ownership.** For
example, Islamic scholars generally hold the view that the body and soul ultimately belong to
Allah—since he moulded and created them, man cannot grant or dispose of something that he
does not own.**' Moreover, these Islamic scholars contend that because Allzh has created and
harnessed human organs for man’s beneficial use, He will hold him to account for their use or
misuse.*®” Yet, scholars seem to acknowledge man’s ownership over his body, in the sense of
being accountable for how it is used, but also for indemnity or “diyah” for loss or damage of any
organ, caused by an assault.*”® Hence, if the person harmed in an assault can receive diyah, does
it validate man’s ownership over his body? Some scholars, notably al-Mahdi, acknowledge that
man has a lawful ownership over his organs and raise no objection against donation of any

bodily organ to a relative on the verge of death.***

Section 3.12 Western Opinions on Human Body Ownership

The human body has a price and a value in the Qur’an and under shari‘ah law. According
to the provision for “blood money” the human body/organs have a price and value and people
have the right to sell or not to sell.*®® The evidence offered is that people must give their
authority or consent for organ donation by signing donor cards.**® Property rights include the
human body parts, both bodily organs and tissues. Human organs and tissues come under the
proivisions of property rights, such as the right to sell and buy. This is because individuals have
full authority and property rights over their complete body. However, some groups argue that
the rights of individuals to control their bodies will not prevent hospitals, medical doctors, or
nurses from making a profit on human organs, which have been donated by individuals and

family members.**’

460 Mukhtar al-Mahdi, “ A ‘da’ al-Insan Bayna al Hibati wa- al-Bay* wa- al-Akhdh bila Wa siyyah,”in A/-Ru’yah ai-
Islamiyyah li-Ba'd al-Mumarasat al-Tibbiyyah, 3.,297-8.
461 1bid,
462 [hid.
463 [bid.
464 Mukhtar al-Mahdi, “A ‘d & al-Insan Bayna al- Hibati wa- al-Bay © wa- al-Akhdh bifa Wa siyyah,”in AL-Ru’yah al-
Islamiyyah li-Ba’d al-Mumarasat al-Tibbiyyah , 3., 298.
465 Ch. 5:45.
u 466 Donald Joralemon, “Organ wars: The battle for body parts” Medical Anthropology Quarterly, New Scrics, vol. 9, no.3
(1995):336.
467 bid,
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0 Margaret Radin, a legal expert and scholar of property rights, discusses the ideology of
making human body parts like any other commercial goods, even though human beings are

different from other commodified goods:

In our understanding of personhood, we are committed to an ideal of individual
uniqueness that does not cohere with the idea that each person’s attributes are fungible,
that they can be traded off against those of other people. Universal market rhetoric
transforms our world of concrete persons, whose uniqueness and individuality is
expressed in specific personal attributes into a world of disembodied, fungible, attribute-

less entitics possessing a wealth of alienable, severable objects.*®

In addition, Radin has discussed raising the level of commercialization and comodification of
human body parts on the market. The ideology of human body marketing and comodification is
currently shifting from pure medicinal purposes to political movements with explicit free market
rhetoric, for which lawyers and business professionals/interest groups have long been

lobbying.**

Section 3.13 Human Body Ownership

Some Islamic contemporary ethicists argue that the body belongs to God, thus, a person
cannot donate his/her organs. My answer to this argument is: First, the universe belongs totally
to God, including the heavens, earth and everything in between. Several Qur’anic verses
mention that human beings often claim their money, houses and assets as theirs, but in reality all
a person’s wealth and possessions belong completely to God.*” In the Qur’an, God says, “O
people, give part of God’s wealth, which he has given to you.” and “People give a portion of
what God has given to you.”*”' For this reason, human assets and wealth belong to God, and he
has bestowed them on human beings. Keeping this in mind, we give organs charity, as some
people donate parts of their wealth to continuous or non-continuous charities, whether these
charities are obligatory or un-obligatory. Therefore, people donate or even sell their blood, and
they have the right to donate their organs. Moreover, life depends on blood, as part of the human
body.*"?

468 1hid., 345.
469 Thid.

470 Ch22: 18.
U 471 [bid., 297-8.

472 Yusuf al- Qaradawi, Fatawa Mu ‘asirah (Al-Mansiira, Egypt: al-Wafa, 1993), 532.
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ﬁ As al-Tantawi affirms, a person can donate his/her blood, since a woman can donate
milk in order to feed a child for another woman, and that milk is part of her body and blood.*”
Again, there is no contradiction between organ donation and the fact that Allah owns
everything as cited in the Qur’anic verse, “Blest be He who hath revealed the criterion unto his
bondman that he may be unto the worlds a Warner. He whose is the dominion of the heavens
and the earth.””* In this respect, al-Qaradawi has focused on the relationship between the fact
that man is owned by Allah and the impermissibility of selling any of his organs. That is, al-
Qaradawi looks at whether Allah has absolute ownership and thus man is unable to sell what he
does not own; or whether on the other hand, man does possess the ownership of his body for sale
and purchase based on Qur’anic verses and Prophetic tradition.*” Moreover, Allah has
“honoured” man on the grounds of “honouring” (i.e., intelligence, knowledge, speech, power of
innovation given to man and the fact that God commanded the Angels to prostrate in front of
Adam, proves man is God’s vicegerent on Earth and is the master of the world in his capacity as
a caretaker). But Allah did not honour man on the grounds of being owned or not.*’® Sheikh al-
Tantawi agrees that everything is owned by Allah, but believes that man, besides being owned
by Allah, is also responsible for his body.*”” Consequently, al-Tantawi says there is a difference
between two sorts of ownership:

1) Where man’s body and soul are owned by Allah, in the sense that Allah created man and
entrusted him with his body and commanded that man should not use his body except in
what is good.

2) Ownership in the sense that Allah made all things: the earth, stars, sun, and moon, under

the disposal of man and at his service.*’®

In fact, al-Tantawi claims that there is no contradiction between these two types of
ownership, since “... Allah in reality is the owner of everything. Whereas man, by virtue of
viceroyship, is the owner of things other than, “man”. There is no contradiction between the two
opinions.”*”” Muhammad al-Ashqar holds the view that the concept that man is owned by Allah

does not mean that it is “merely” a question of formality, but that «...it is indisputable that man

473 Muhammad Sayyid al-Tantawi, “Bay’ al-A ‘da’ al-Adamiyyah,” in A/-Ru’yah al-Islaniyyah li-Ba'd al-Mumirasat al-
Tibbiyyah, (1995), 342-363.
474 Ch.25:1-2.
475 Yusuf al- Qaradawi, Fatawa Mu ‘asirah, 531-2.
476 Ch.2:34.
477 Muhammad Sayyid al-Tantawi, “Bay’ al-‘Ada al-Adamiyyah,” in A/-Ru’yah al-Islamiyyah li-Ba’d al-Mumarasat al-
Tibbiyyah, 342-363, 386.
U 478 Ibid., 387.
479 Ibid.
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m is owned by Allah and not by himself.”**® Al-Ashqar means that this absolute ownership over

man does not entitle man to take the “price of his self”. He says in this regard:

I do not own my hand, or my head, or my leg. I am not the one who created them. From
where did I take them? Moreover, from where did I obtain them? Allah has placed them
under my administration. The legal guardian does not own the one over whom he exercises
guardianship. If I have a little child I do not own him nor can dispose of him as I am not his

creator, nor provider.*'

‘Abdulaziz Sachedina differentiates between human beings having “stewardship”
(i.e., one who manages his/her body) and ownership ( i.e., a person has dual ownership with God
over his/her body) over their bodies.®” When it comes to human “stewardship” of the human
body, Sachedina discussed that the case points to the cultural and religious attitudes, and
underscores the view that human beings have the stewardship, not the ownership of the body to
enable them to assert their right to handle it in the way they please. This is to say, the human
being is merely the caretaker and that the real owner is Allah, the Creator. As a caretaker it is
the person’s duty to take all the necessary steps to preserve the body in a manner that would

3 Yet, to whom does the human

assist him in seeking the good of both this world and the next.
body belong? Is the human body under the trust of a person or does the body belong to that
person? Does the human body belong to God or to the servant? Or to both, God and the person?
And who has more rights over the other?

If the body belongs to the person, does he/she have the right to do whatever she/he
desires? Does he/she have the right to sell or donate it in whole or in part for private and public
interest? If the body belongs to God, as a creator of this body, what is God’s right over the
human body? Is it to worship God and be obedient, and is there a right of the person over
his/her body? Finally, does this right include or go beyond simply to use, enjoy and benefit from
his/her body? As we know, if someone commits a crime against another’s body, for example

cutting parts of his/her body, the victim then has a right to forgive the criminal— like an act of

donation driven by mercy/pity, or he/she can use their full legal right to take the criminal into

480 Myhammad Sulayman al-Ashqar, “Zara ‘at wa- Bay’ al-A ‘d3’, ” in AL-Ru’yah al-Islamiyyah Ii Ba'd al-Mumarasat al-
Tibbiyyah, 3. 2™ ed, 396.
481 [bid.

‘ ' 482 ‘Abdulaziz Sachedina, “Right to die? Muslim views about end of life decisions”. (June 7, 2005):1-7.
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ﬁ the justice system to obtain amends. Similarly, a person also has the right to put his/her life into
real danger under certain contexts like someone who volunteers to go to war knowing that
he/she may well die or become injured as a result. In addition, we all know that Allah has rights
over both human bodies and souls. If a person neglects the rights of God, God has the right to
punish or forgive that person. God has created human beings for one purpose, which is: to

worship him.**

Section 3.14 Life-Sustaining Treatment

The protection and sustaining of human life is a principal value of Islam. The sanctity
and preservation of Muslim blood or any other organ of the body is considered a paramount
necessity. God encourages Muslims and non-Muslims to save lives and sustain them from
destruction and death, as much as possible. In this respect, God says in the Qur’an, “We
ordained for the Children of Israel that if any one slew a person-unless it be for murder or for
spreading mischief in the land - it would be as if he slew the whole people: and if any one saved
a life, it would be as if he saved the life of the whole people.”’ Disease and sickness is
destruction; therefore, a Muslim has the right to save human life and prevent death or
destruction, such as by donating his/her blood, organs or tissue.

The organ donation process is not considered part of human destruction, like revenge or
disrespect of a human being. Organ retrieval, the procurement process, and organ transplantation
all operate under a highly delicate and respectful process. Ostensibly, this can be done when the
donor is brain-dead, but who is to say whether it may one day be possible that scientists will be
able to reactivate the human brain as doctors have long sought to do, as well as transplant heart,
liver, kidneys and other organs. ‘Abd al-Basit discussed the opinions of some “w/ama’who have
given permission to benefit from the organs of brain- dead persons in order to save the lives of
living persons. ‘Abd al-Basit says that this cannot happen except after doctors make sure the
organ donor has nearly died; the heart and liver of such a person must be kept in a suitable

environment with modern technology so that others may benefit from it.**

484 Bakr Ibn ‘Abd Allah Abu Zayd, Figh al-Nawazil 1 ed. vol. 1/2 (Beirut: Muassasat_al- Risalah, 1996), 29.
485 Ch.5:32.

U 486 Shaykh Badr al-Mutawalli ‘Abd al-E_ﬁsig, “Nihayat al-l_{ay_ah a]-lns}niyygh fi Nazar al-lsl_am,”_in Al-Hayah al-Insaniyyah-
Bidayatuha wa- Nihayatuha fi al-Mathum al-Islami, Al-Islam wa-al-Mushkilat al-Tibbiyyah al-Mu ‘asirah, 2., 448.
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n * Abd al-Basit concludes his argument by saying "I do not think that the Shari‘ah
Scholar is able to give a Fatwa permitting removal of a heart from a person who is still alive

even if it is a simple life by any circumstances."*’'*

Section 3.15 Medical Actions and the Human Body
The following medical actions or procedures are permissible according to the Shari’ah:
1. Operations that are simple, such as the removal of the appendix or male circumcision are
all permissible without disagreement or dispute among scholars;
2. Operations consisting in an exchange between two or more persons, including: 1) blood
transfusion; 2) organ transfer within the same person; 3) transplantation from a living
person into another person; 4) transplantation from a dead person (such as brain dead

person) into a living person.**®
Human dissection is permitted for the sake of any of these four purposes:

a) To discover murderous and criminal action;
b) To discover disease and sickness;
c) For leaming medicine and teaching purposes;

d) For a life-sustaining operation.**’

Section 3.16 Human Organ Transplantation

Generally, organ transplantation is considered one of the most important modern medical
procedures. In the past, no one could ever have believed that it would one day be possible.
Muslim scholars of earlier centuries never talked about human-to-human organ transplantation,
whether alive or dead, but did occasionally mention organ transplantation from animal to
human. Current Muslim thinkers discuss the ethics of organ transplantation in order to establish
the Islamic position regarding this controversial issue. Therefore, Muslim scholars and
institutions have issued multiple fatawa offering contradictory opinions regarding the same

topic. For example, the Kuwait Fatwa Panel issued a contradictory fatwa on brain-dead persons,

487 [bid., 448.
3 L40 See Appendix
U 488 Bakr Ibn ‘Abd Allah Abu Zayd, Figh al-Nawazil. 1# ed. vol. 1-2, 23.

489 Ibid.
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0 because there are no Qur’anic verses or Ahadith on the topic.* Therefore, some Sunni Muslim
scholars have given rulings of permissibility while others have issued prohibitions.””’ Thus, I
have divided the scholars into two groups and will discuss them more in-depth further on.
Bearing in mind that the purpose of organ transplantation is life-sustaining treatment, the
purposes of organ retrieval and transplantation are divided into three sections:

1. Necessity — meaning urgency of life sustaining treatment, without which the recipient
will directly die as a result;
2. The needy - like patients who need eye transplants;

3. Cosmetic surgery — such as lip grafts, or “nose jobs”.*

Section 3.17 History of Organ Transplantation

The history of organ transplantation began with blood transfusion, skin grafts, teeth and
bone replacement and so on between 1930 and1950. The first liver transplant was in 1960 and
the first heart transplant in 1967 in South Africa.*” In 1986 a significant medical breakthrough
was achieved in England when medical professionals there were able to retrieve and transplant
heart, kidney and lungs at the same time in one operation.*”* As well, the first kidney transplant
was in 1954 and the first lung transplant was made in 1969.*°

With the development of medical technology and the concomitant increase in the
number of organ transplantation procedures, Muslim scholars in the 1970s and 1980s reacted
with alarm and stressed the urgency to discuss and evaluate the topic of human organ
transplantation. Since then Muslim scholars have discussed the moral ramifications of organ
transplantation. The debate over the topic of organ transplantation among Muslim and non-
Muslim doctors, jurists, ethicists, philosophers, theologians and scientists is still going on.*”*
The basic position is that organs such as the liver, heart, lungs, and kidneys must be removed

before the person’s death, when the body is still functioning through life support equipment.

490 Muhammad Sulayman al-Ashqar, “Nihayat al-Hayah,” in ALHayah al-Insaniyyah : Bidayatuha wa- Nihayatuha f7 al-
Mathum al-Islami , 2. (1985), 436.
49! Badr al Mutawalli *Abd al-Basit, “Nihayat al-Hayah al-Insaniyyah i Nazar al-Isiam,” in Al-Hayah al-Insaniyyah:
Bidayatuha wa- Nihayatuha f7 al-Mafhum al-Islami, 2. (1985), 447.
492 Bakr Ibn Abd Allah Abu Zayd, Figh al-Nawazil 1% ed. vol. 1-2, 50.
493 Muhammad *Ali al-Bar, Al-Mawgif al-fighf wa- al-Akhlagi min Qadiyyat Zar* al-A*da’, 80;Vardit Rispler-Chaim, [s/amic
Mecdical Ethics in the Twentieth Century, 28 .
494 Vardit Rispler-Chaim, Is/amic Medical Ethics in the Twenticth Century, 28 .

U 495 Muhammad ‘Ali al-Bar, Al-Mawgifal-fighi wa al-Akhlaqi min qadiyyati Zar 5 al-a ‘da’, 69-76.
496 Vardit Rispler-Chaim, Is/amic Medical Ethics in the Twenticth Cent ury (Leiden: Brill Academic Publishers, 1993),28 .
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n Al-Ya‘qubi and other scholars would permit moribund persons and their relatives to
donate his/her organs.”” Al-Ya‘qubi claims that the living person has more rights and privileges
than the dead person.*”® Therefore, Muslims are encouraged to sacrifice for the sake of their
family or loved ones. The donation of organs should be viewed as a sacrifice made for the
benefit of others and as a noble act.*”®

Organ transplantation is generally acceptable in Islam, but there are some controversial
issues. Some of these issues relate to: whether it endangers human sanctity; who can be donors;
who has a right to decide the donation; how to determine the time of death; the permissibility to
buy/sell organs for necessity as life-sustaining treatment; and what to do about organs rejected
by a recipient’s body, for example, whether should they be buried with its original owner or

destroyed.

Section 3.18 The Question of Brain Transplantation

Some have asked if it is possible to transplant a brain from one person into another.
Mukhtar al-Mahdi comments that if organ transplantation is possible, then what about brain
procurement and its transplantation into a dying person?’” The general rule is to transplant only
living organs, but a living brain only exists in a living person. Therefore, brain transplantation
would kill the donor- something which is not permissible under the ethics of Islam. Moreover,
brain transplantation is more difficult to perform because such an operation requires brain
procurement with the spinal chord, as well as other brain related organs (i.e. optic, olfactory and

other nerves, etc).”"

497 Shaykh Ibrahim al-Ya ‘qubi, Shifa’ AL Tabahir wa Al-Adwa® {7 Hukmi al-Tashr il wa Nagli Al-‘Ada’, 38; Vardit Rispler-
Chaim, Islamic Medical Ethics in the Twenticth Century, 30-1.

498 Shaykh Ibrahim al-Ya‘qubi, Shifd* al-Tabahir wa-al-Adwa’ {7 Hukm al-Tash’rih wa- Nagl al-A ‘da*, 41-3.

499 Vardit Rispler-Chaim, Islamic Medical Ethics in the Twenticth Century, 33.

500 Mukhtar al-Mahdi, “Nihayat al-Hayah al-Insaniyyah,” in Al-Hayah al-Insaniyyah : Bidayatuha wa- Nihayatuha fi al-Mafhim

al-Isltam, 2., 343.
U 501 Mukhtar al-Mahdi, “Nihayat al-Hayah al-Insaniyyah,” in Al-Hayah al-Insaniyyah : Bidayatuha wa- Nihayatuha fi al-Mafhimm
al-Islami, 2., 343.
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n Section 3.19 Is Brain Transplantation Possible?

According to al-Mahdi, the simple answer regarding the possibility and permissibility of
brain transplantation is that it is absolutely impossible.>” The reason for this is that taking a
living brain which is inside a living person to transplant to another person is no different than
killing one person for the sake of another person. Therefore, from the standpoint of common
sense, ethics, morals and the Islamic religicn, it is absolutely prohibited and not allowed by any
means.””
The main question which is often asked with respect to those convicted and condemned to death
is: Would it be permissible to retrieve the brain of a condemned person before he is killed and
transplant it into another person, whether that person is a blood relative or a stranger? I think
today it would be very difficult and complicated to transplant a complete brain. This is because
such a transplantation procedure would require removing with the brain everything related to it
such as eyes, spinal cord (a thick cord of nerves inside our spine which connects the brain with

nerves throughout our body), nose, nerves, veins etc.

Section 3.20 The Possibility of Brain Transplantation and Future Science
Al-Salami, the Mufti of Tunis, says that the human brain is dead when it cannot give its

commands and cannot respond to an electric test; this is proof that death has occurred and there
is no life."*' According to him, life is stable with the presence of sound and free movement
connected to a functioning brain.’® The life which is sustained under synthetic equipment is not
however the same as real life with natural movement, even though blood circulation is present.
The brain-dead person is not mobile. It should be noted that medical doctors are more
knowledgeable when it comes to the end of human life than Islamic scholars. For this reason,
Yasin has raised two important questions on this matter, namely:

D Is it possible that the day will come when human knowledge and science will be

able to restore brain capacity through electrical shock or make it possible to

retrieve and transplant the brain stem from one person into another person?

502 bid., 343.
593 Ibid., 353.

U L4t See Appendix
‘ 504 Muhammad S_ulaym_an al-Ashqar, “Nihayat al-Hayah,” in Al-Hayah al-Insaniyyah : Bidayatuha wa- Nihayatuha fi al-
Mathum al-Islami, 2., 452-453.
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n 2) Is our present-day ignorance compelling us to enforce and claim that real death is

brain death and not heart death?’®

These questions (and speculations) illustrate that it may be possible one day for modern science
and scientists to be able to reactivate the human brain just as doctors have succeeded in
implanting the heart, liver, kidneys and other organs.’® Al-Salami has argued that it is possible
that scientific and medical professionals will be able to re-stimulate the brain stem and return it
to its original functional state. He emphasizes that today there are new tools and specific
medical equipment designed for the brain that have entered the medical field and which have
made it easy for medical surgeons to perform crucial operations.””’ Consequently, in his opinion,
medical technology would seem to have achieved a great success, even though we still cannot
give a specific definition for death.’® Sheikh al-Salami also stresses that this is because
knowledge of death, as well as the necessary technology, is still developing and not complete.””
Moreover, al-Salami says if it is possible today that medical doctors can “re-stimulate the
heartbeat” systematically, then what obstacle is there then to prevent them from also finding a
way to one day stimulate the brain stem and return it to its functioning role?’' Lastly, al-Salami
believes that this will be so, especially given the fact that an electronic brain has now been

developed for use in the operating room.”"!

It is my opinion that brain transplantation is basically a scenario where the brain of
person A is put in the body of person B. We tend to speak of this as brain transplantation, as if
person B is receiving something from person A. This thinking is on the model of other forms of
transplantation, such as that of a kidney. But given the importance of the brain to the
psychological capacities that make us individual persons, shouldn’t we instead see this
procedure as “whole body transplantation”™—i.e., person A, now just a brain, receives the body

of person B, without its brain? If so, how does this change the ethical issues?

595 Muhammad Na im Yasin, “Nikayat al-Hayah al-Insaniyyah i Daw’ al-Nusus al-Shariyyah wa- ljtibadat al-Ulama’ al-
Muslimin,” in A/-Hayah al-Insaniyyah : Bidayatuha wa- Nihayatuha fi al-Mafhum al-Islami, 2., 425.
506 Badr al-Mutawalli *Abd al-Basit, “Nihayat al-Hayah al-Insaniyyah FiNazar al-Islam,” in Al-Hayah al-Insaniyyah
:Bidayatuha wa- Nihayatuha 17 al-Mafhum al-Islami, 2. ,448.
507 Muhammad al-Mukhtar al-Salami, “Nihayat al-Hayah al-Insaniyyah,” in A/-Hayah al-Insaniyyah : Bidayatuha wa-
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n It is in my opinion that person “A”— the one to whom the brain belongs, is the receiver
of person “B”-— the one to whom the body belongs. So the question in this context then
becomes: Which one is the donor and which one is the receiver? My answer is that the brain
which has been transplantated will “own” the new body in the sense that the brain is the real
person and other organs are serving the brain as instruments. Therefore, we should not look at
all at the body where the brain has been transplanted since the brain is the real person. For
example, if a person’s physical body is not functioning well or has become destroyed in some
way to render it useless, but that person’s brain is altogether intact in perfect functioning
condition, then that person exists, that is to say, his/her personality is as it was before the
physical disability. However, if a person’s brain stem is dead, all bodily organs will follow and
soon die; therefore, that person is considered dead. Overall, this case or subject needs more
research in the future because it could raise many ethical questions, such as dealing with the
reproductive organs: To whom do they belong? Or for that matter genes. Moreover, is organ
transplantation violating the originality of God’s creation, by changing the human being in his
orginal form (including all the defects that come with it)?

Though some Muslim scholars have completely rejected organ retrieval from a dead
person out of respect for the dead person’s body, the Prophet (pbuh) has said: “The breaking of a
dead person’s bones is similar to the breaking of a living person’s bones, but the respect for a
living person is greater than the respect for a dead person.”"? Therefore, many Sunni Muslim
scholars have given their fatawa or allowed the permissibility of organ retrieval, procurement
and transplantation from a dead person into a living person.’"

Knowledge of the condition and functioning of the human brain, including its sickness,
health, living and death is a contemporary medical development; one which is not important in
religious cases involving brain dead persons. The Prophet (pbuh), has told us to refer
contemporary cases to those who have expertise. Today, if we have Muslim medical scientists
and are confident about their practical knowledge and opinion on current matters, then we must
accept and apply what they have told us.

Moreover, the Kuwaiti Fatwa Panel basically concluded that the case of brain- death
needed more research by medical doctors, scientists, and Islamic scholars in all fields.’' The

panel retreated from their previous questionable Fatwa and reissued or revised to say that a

512 Sulayman Ibn al-Ash‘ath Abu Dawud al-Sijistani, Sunan AB.Dawiid. 2 cd. vol. 1, 554 ; Muhammad ibn Yazid Aba *Abd
Allah Ibn Majah, Sunan Ibn Majah. 2 ed. vol. 1, 516 .
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Muslimin,”in Al-Hayah al-Insaniyyah : Bidayatuha wa- Nihayatuha f7 al-Mafhum al-Islar, 2., 425,
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0 person must not be ruled dead except when all equipment supporting the body stops functioning
and the body itself becomes dysfunctional.>® Consquently, is it permissible to retrieve organs

from a deceased or living person and transplant them into a living person?

Section 3.21 Arguments against the Permissibility of Organ Transplantation

Some contemporary Muslim ethicists and scholars disagree on the permissibility of
organ transplantation altogether. One group rules that it is impermissible to retrieve and
transplant human organs into another human being. This group includes Shaykh Muhammad
Mutawalli al-Sha‘rawi, a famous Qur’anic commentator cited by al-Tantawi— Mufti of
Egypt— who belicves that, because human beings do not have ownership of their bodies,
therefore, they cannot donate or sell organs by any means.”'® Al- Tantawi also rejects organ
retrieval and organ transplantation because Allah has honoured human beings according to
various Qur’anic verses such as Ch.17: 70.5"7 The arguments presented by al-Tantawi and al-
Sha‘rawi in my opinion are only partially valid because they do not take into account that the
human being shares ownership over the physical body with Allah. However, al-Tantawi and Al-
Sha‘rawi do make a point when they say that human organs cannot be sold as commodities
because this will cause suffering for the person who has sold his organs.”'®

Muslim scholars, ethicists and philosophers who reject organ retrieval and
transplantation often base their arguments using on this and other Qur’anic verses. For example,
they use scripture to show that organ transplantation and donation puts human life in danger and
that it destroys the value of organs. Consequently, they say that removing the organ’s benefit
from the original person could lead to his/her death.’® Secondly, these scholars argue using
other Qur’anic verses to probe if the removal of human organs is included in this verse and could
lead to the commission of prohibited acts.’* Thirdly, these scholars argue, on the basis of the
Qur’anic verse saying that God prohibited human beings from killing themselves (suicide) and
others (aggravated assault), that any case that can lead to this outcome is prohibited.*”' They
say that one of the causes or situations that can lead to this is organ transplantation from one

person into another person. In addition, the second verse shows that if there is an active plot

515 Jbid.

516 Muhammad Sayyid a]-Tan.t—g\\Ti,_“Hukm Bay* A‘dd’ al-Insan li- ‘Udwin min A ‘da’ihi aw al-Tabarru® Bihi,” in A/-Ru’yah
al-Islamiyyah li-Ba ‘d al-Mumarasat al-Tibbiyyah,3., 308-9.
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0 managed by doctors and health professionals where the donor is pressured or coerced, that God
will punish them all. Fourth, they argue that God has dignified human beings in his lifetime and
in the afterlife; therefore, to take one organ from one person in his lifetime or in the afterlife is
disrespectful. >

Through analogy (giyas) some scholars have shown that it is not allowed to take and cut
human organs; it is also not permitted to cut and retrieve parts of these organs from the original
body. In addition, these scholars argue on the strength of the legal rule (ga‘ida fighiyyah) which
says, “destruction cannot repair more destruction”.’*® What this means is that, the organ that has
been transplanted into a person with a defect, will cause the destruction of the donor and
eventually lead to his/her death.

Additionally, these Sunni Muslim scholars argue that something that can be sold, can
also be donated, but that something that a person cannot sell, cannot be donated. Consequently,

they say it is not allowed for any person to donate his/her organs because they do not belong to

him, but to God. Their arguments are based on previous scholars’ statements. >

Section 3.22 Arguments in favour of the Permissibility of Organ Transplantation

The second group of contemporary Muslim ethicists, scholars, philosophers, jurists and
medical doctors say that human organ retrieval and transplantation is permissible.

This group, whose articles I used, have ruled that, “It is permissible to consider that brain stem
death as a complete and real death. It is not necessary to wait until the heart beat or blood
circulation stops”.”

This group’s argument is based on Qur’anic verses, Prophetic Ahadith, reason, the
intellect Islamic principals, previous Islamic scholars’ statements, contemporary Muslim
ethicists’ opinions, philosophers and theologians. In my understanding of the Qur’anic verse
6:145 there is a clear evidence for exceptional cases to the general rule on the basis of dire

necessity—which permits the use of prohibited things. For example, the case of a sick person

who needs to receive organs from donors is included under dire necessity, because his/her life is
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n in danger, such as a person whose kidney is failing or heart is defected.””® Another verse is 5:32
— In my opinion this verse also clearly commands to save human life, which includes organ
donation to another person (maybe one of his/her very close relatives, such as a brother, sister,
father, mother, son, daughter, etc). The Sunni Muslim scholars argue over the following
Qur’;lnic verses: 2:185, 4:28, 5:6, and 22:78. Moreover, all these Qur’_anic verses provide
evidence that Islam makes things easy for all human beings and has never made things hard on
them. The permissibility of organ retrieval and transplant is based on Islamic accommodation of
humans and mercifulness towards sick people who are in great need to reduce their pain. All
these facilitations, which include organ transplantation, are permissible under the purposes of
saving life and dire necessity in Islam. In addition, these scholars say the rejection of human
organ retrieval and transplantation poses a great difficulty to human beings and sick people’s
interests; consequently, they say it goes contrary to these above-mentioned Qur’anic verses.*?’

These scholars say that it is permissible to retrieve organs from a brain-dead person and
transplant them to those who need it under necessity of treatment and life sustaining purposes;
however, they stress that it is not for commercialization purposes. Specifically, this is the
position taken by the Islamic Figh Academy in Jordan in their declaration (1397 H.) and Islamic
Figh Academy in Saudi Arabia (Fatawa 99, 6/11/1402 ) and the High Council of ‘Ulama’ of
Saudi Arabia; the Government of Jordan; the Government of Kuwait (26/10/1989); and the
Government of Egypt (8/02/1989).** In addition, organ donation is considered charity and God
rewards the donor when the recipient gains benefit from the donated organs. It is a continuous
charity, especially if the dead person has given permission through a will to donate his/her
organs after or prior to death.’”

Muslim ethicists also argue that humans are allowed to manage their bodies for the public
and private interest. Therefore, the person’s permission to donate needed organs is considered a
noble action. These ethicists who allow organ retrieval and transplantation present their

evidence from the following general Islamic principles:

526 Muhammad Ibn Muhammad al-Mukhtar al- -Shinqiti, Akkam al-Jirahah al-Tibbiyyah. 2™ cd, 372; Ahmad Sharaf al-Din, AL
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527 Shaykh Ibrahim al- Ya ‘qubi, Shif3’ al-Tababir wa- al-Adwa® f7 Hukm al-Tash'rih wa- Nagl al-A‘da *. 1" cd (Damascus:

Khalid Ibn al-Walid Printing, 1986), 19-34.

528 The Islamic Figh Academy in Saudi Arabia, on 28 January 1985, put four conditions on the permissibility of organ donation: 1)

No harm to the donor; 2) donor makes voluntary and uncocrced choice; 3) organ transplantation is for treatment; 4) High probality

for successful outcome. High Council of ‘Ulamd’ in Saudi Arabia has given permission for organ transplantation. Government of

Jordan has given permission through a Fatawa Panel led by Dr. al-* Abbadi and othcr Fatwa Scholars in Jordan on 11/4/1984
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0 1) The annoyance or distraction must be removed.>*’

2) Necessity permits use of unlawful things.>'

3) Iftwo destructive things contradict, it is necessary to avoid the most dangerous and it is
allowed to do the less dangerous thing”.>** This means we can take organs from living or
dead persons (with some pain and discomfort) and perform dissections on brain-dead
persons in order to save a person’s life. Both situations are destructive, but the
destruction of someone who is dying is greater than taking an organ from a living or
brain dead person.

4) “The rules of Islam are always changing with the changing times”.*

It is my opinion that 40 years ago organ retrieval and transplantation was considered
harmful, difficult and dangerous before further medical developments. However, after medical
technologies advanced and modernized, the rules that once prohibited it no longer came to apply
and organ transplants have since become permissible and lawful today. Organ transplantation is
lawful because medical operations are now safer and casier; as well, there is an availability of
suitable drugs for patients. Today, organ transplantation treatment has become very useful for
many Muslims and non-Muslims. If the intention of the organ transplantation is to offer a
human being life sustaining treatment, that practice is considered a noble action that is lawful
and permissible. This is because the sanctity of human life is recognized in all religions and
preserving life is a noble action among human beings. However, there is a small minority of
philosophers who reject the sanctity of human life such as Peter Singer and Helga Kuhse—who
co-authored Unsanctity of Human Life— and others.>** On the other hand, if the intention of the
retrieval and procurement of organs is meant for commercialization and commodifying of
human body parts, then this intention is considered as an unlawful action and is prohibited.**
Contemporary Sunni Muslim thinkers who support organ transplantation use the statements and

rulings of classical Muslim thinkers against the anti-organ transplantation group.

539 Jaial al-Din *Abd al-Rahman al-Suyuti, Al-Ashbalh wa- al-Naza'ir, 92-3 ; Zayn al- Abidin Ibn Ibrahim Ibn Nujaym, A/-Ashbah
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Tabahir wa- al-Adwa® f7 Hukm al-Tash ik wa- Nagl al-A ‘da * 1" cd, 21.
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Naza'ir, 85.
532 Jalal al-Din ‘Abd al-Rahman al-Suyuti, A-Ashbah wa- al-Naza'ir, 96; Zayn al- *Abidin Ibn Ibrahim Ibn Nujaym, Al-Ashbah
wa- al-Naza'ir, 89.
533 Shaykh Ibrahim al- Ya ‘qubi, Shifg’ a/-Tababir wa- al-Adwa’ T Hukm al-Tash ‘Tib wa- Nagl al-A'dq *. 1" cd, 21.
534 Peter Singer and Helga Kuhse, Unsanctifying Human Life: Essays on Ethics, 265-278 .

U 535 Shaykh Ibrahim al- Ya“qubi, Shif’ al-Tababir wa- al-Adwa’ £ Hukm al-Tashiih wa- Nagl al-A'dz’. 1% ed, 21-35.

137

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



One of the most convincing arguments goes as follows: Every person knows that a sick
person is under necessity, being in the condition which puts his/her life in immediate peril, and
is desperately in need to save one’s life , just like the one who needs a liver, heart, eye, kidney,
and lungs. That sick person has a right to search for organs, just as he/she is allowed to search

out for food to sustain his/her life. Suffice it to say, a living person is better than a dead person.

Al-‘Izz Tbn *Abd al-Salam states that the needy person under necessity is allowed to eat the
meat of a, “non-Muslim fighter, an adulterer, gay man; a lesbian woman; one who has
abandoned the five daily prayers; those who block the travellers’ road and kill and threaten
travellers.”>** My personal opinion on this matter is that what is required is to exclusively use
human organs as life-sustaining treatment— which is allowed and permitted in Islam. Al-
Nawawi has also stated in this respect that, “It is permissible to kill a non-Muslim fighter who is
fighting against Muslims; a person who has committed adultery after he/she tasted lawful
marriage; a person who denounced Islam after becoming Muslim; and the person who denounced
prayer after becoming Muslim.”.**’ Consequently, the scholars say it is permissible for a needy
person to eat the flesh of the above-mentioned persons. As well, the use of human organs as life-
sustaining treatment is permissible and lawful. Al-Nawawi has further said that, “If a starving
person finds nothing except the dead body of a Muslim, he/she is allowed to eat in order to save
his/her life from death except the flesh of the Prophets.”>*®

In the case of the Prophetic hadith, “Breaking the bone of a dead person is equal to breaking
the bone of a living person”.>** My comment on this is that medical doctors today do not break
organs or bones, but instead treat them with care. The procurement of organs must be done in
suitable conditions; that is, there must be available solvents, cooling systems, etc. that must be
utilized to keep the organs alive and in perfect condition or otherwise the transplantation

process will not be successful.

536 Al ‘izz 1bn ‘Abd al-Salam al-Sulami, Qawa ‘id al-Ahkam 7 Masalih al-Anam, 381 .
537 Abu Zakariya Yahya Ibn Sharaf al-Nawawi, Majmu Sharh al-Muhadhab . vol.9, 44 .
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U 539 Sulayman Ibn al-Ash ‘ath Abu Dawud al-Sijistani, Sunan Abi Dawud. 2™ ed., vol. 1, 544; Muhammad ibn Yazid Abu * Abd
Allah Ibn Majah, Sunan /bn Majah. 2 ed. vol. 1, 516 .
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n Section 3.23 Organ Transplantation: Permissible or Not?

It is my belief that organ transplantation is acceptable and valuable; in addition, it is a
necessity for modern medical treatment as stipulated in various verses in the Qur’an.>* All these
Qur’anic verses show that necessity is a law in itself, overriding all other rules. The sick person
who is dying for an organ is under dire necessity to save his/her life from the threat of death,
such as the person whose liver, kidney and heart have failed—such a person is under dire
necessity, as al-Ya‘qubi has stated.”*' Also, the Qur’an that shows the necessity of life and the
virtuousness of saving a life includes the donor, donated organs, seller and buyers who
endeavour to sustain human lives, as the Fatwa Committee in Algeria confirms in a binding
fatwa.’*?Also, all these verses support the permissibility of organ transplantation as treatment
for those who are under threat of death and do not have any other way to treat themselves, as al-
Ya ‘qubi explains in his book Shifa’ al- Tabahir>* The organs from someone who has died, when
transplanted into someone else who is saved, constitute charity on the part of the dead person,
as the Fatwa Committee in Jordan ruled in 1984. According to the Qur’anic verse 59:9, it can be
said that saving or sustaining the life of someone through giving organs (either as donation or
gift or through buying and selling) is better than giving food and water, since giving an organ
gurantees a person’s survival more so than the simple eating of food. Furthermore, the person
has a shared right to his/her body with Allah (God). Therefore, the person who gives his/her
organs to save someone else’s life without endangering his own life deliberately, will get a
reward for saving a life. There is no difference between saving a Muslim and non-Muslim
person’s life— they are both equally worth saving. All Qur’anic verses and Ahadith of the
Prophet are very clear on the need to save human life.>* Since Muslims may take organs from
non-Muslims and vice-versa, it is only just and correct that Muslim and non-Muslim lives should
be accorded the same priority. Indeed, there is no strong evidence stating that Muslims cannot
give their organs to non-Muslims; the arguments of the scholars who have rejected such
transplantation are very weak. Muslim scholars have, on the contrary, unanimously agreed to the
figh point of view of these Qur’anic verses and the rules pertaining to the rights and duties of

Muslims with respect to safeguarding all human life from peril.**

540 Ch. 2:173, Ch. 5: 3, Ch. 6:118, 119, 145.
541 Shaykh Ibrahim al- Ya’qubi, Shifa* al-Tababir wa- al-Adwa’ f7 Hukm al-Tash iih wa- Nagl al-A ‘d3* 1% cd, 19-34.
542 Ch. 5:32; Muhammad ‘Ali al-Bar, Al-Mawqif al-fighi wa al-Akhlagi min Qadiyyat Zar * al-a ‘di’, 286-305 .
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, In the case of human body ownership, as was noted earlier, the human being has the right to
n manage his/her bodily organs for private or public interest. The organ donor will gain a reward
from his Creator in this world and the afterlife since Allah loves those who help others and assist
humanity. Organ donation is a noble action that sustains human life and treats sickness. In order
to sustain human life, God even permits us to eat pork, drink wine, and eat dead animals and so
on, if nothing clse is available. We can also see organ donation as transferring or sharing
“stewardship” between two persons. The one thing of paramount importance however is that the

donation not cause the death of the donor.

Section 3.24 Anti-Sale and Donation Arguments
Some Sunni Muslim scholars agree upon the impermissibility and invalidity of selling a
free person. Yasin maintains that these scholars do not consider a human being as "money",

based on the authentic Hadith of the Prophet (pbuh):

Allah, the Mighty, the Majestic said: I will be an opponent of three persons on the Day
of Judgement: One who makes a covenant in My Name, but proves treacherous; one
who sells a free person (as a slave) and eats the price; and one who employs a labourer

and gets the full work done by him but does not pay him his wages.**

The basis for these scholars’ denial and rejection of the free person as money or property
comes largely from notions of human dignity; specifically, from the Qur’anic verse, “And
assuredly we have honoured the Children of Adam.”¥’ In this context, some scholars have
considered the permissibility of buying and selling organs under necessity, as long as it does not
contradict the honour of the human being.>*®

When it comes to human organs, scholars have agreed that they should not be conceived
as “money” and therefore, should not be subject to sale. It could be said these scholars conceive

all the parts of the human body as sacred and as equally honoured to the extent that to remove

546 Ahmad Ibn Hajar al-*Asqalani, Far b al-Bari Sharh Sabifi al-Bukhar7. vol.11, 417 Muhammad Sayyid al- Tanfawi, “Hukm
Bay* A ‘da’ al-Insan li- ‘Udwin min A'da’thi aw al-Tabarru® Bihi,” in AI-Ru’yah al-Islamivyah li-Ba‘d al-Mumarasat al-
Tibbiyyah, 309; Mubammad Na ‘im Yasin, “Bay* al- A ‘da’ al-Adamiyyah,” in ALRu yah al-Islamiyyah li-Ba'd al-Mumarasat al-
Tibbiyyah, 347.
y 547 Ch.17:70.
U 548 Muhammad Na “im Yasin, “Bay * al- A'da al-Adamiyyah,” in A/-Ru’yah al-Islamiyyah li-Ba‘d al-Mumarasat al- Tibbiyyah,
342-363.
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0 one organ, even it serves some benefit, is tantamount to disrespecting the overall sanctity of the
person.>*
The Grand Mufti of Egypt, Muhammad Sayyid al-Tantawi, argues that man is not

permitted to sell any bodily organs. He cites three major reasons:

1) Man’s body is an edifice built by Allah and is elevated above sale and purchase. Therefore,
the commodification of human organs dishonours Allah’s creation. Sunni Muslim scholars of
this view often cite Qur'anic verses and Ahadith to confirm the fact that Allah categorically
prohibits the trading of human organs.**

2) The Creator owns human bodies; therefore, man serves only as a guardian and not an owner
of his body. Some Sunni Muslim Scholars believe that since man is not an owner, any sale of his
organs would be impermissible. Specifically, al-Tantawi says that man’s disposition of his body
is “prohibited and considered null and void due to the fact that he improperly disposes of that
which he does not own, thus evidencing lack of religion, foolishness of mind and absurdity.”*'
3) Sunni scholars put strict limits on applying the “principle of necessity” to human organ sales.
The principle of dire necessity is here defined as the preservation of life as if two persons are on
the same boat and one must die for the other to live, that is, the survivor is justified in having
thrown the other from the boat who consequently drowned. According to this scenario, dire
necessity becomes itself a law which cannot be infringed or ignored. However, these scholars
hold as highly dubious the application of the principle that “necessity knows no law” to
allowing human organ sales, since, in their opinion, it does not take into account that necessity
is only made permissible by Allah with divine limitations. Indeed, in their words Allah does
state that “But whosoever is driven by necessity neither lusting [sic] nor transgressing, for him
is no sin”. Yet,they point out it is not lawfully permitted in Islam for a hungry man to steal or
take food from another hungry man, since this would be equivalent to eliminating harm by
causing harm, similar or greater in degree. Some Sunni Muslim scholars even believe that it is
“indisputable” that the sale of human organs constitutes “severe harm” to the human body,
which they see as greater than the case of a man who suffers poverty, distress or need, because
they state that, unlike deprivations caused by poverty, the loss of a human organ is scarcely

compensated.
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0 Interestingly, when it comes to the donation of a human organ to another person in
need, some Sunni Muslim scholars do not differentiate between the two cases of donation and
sale. In Al- Tantawi’s words, these scholars hold the view that both cases are impermissible on
the basis that “...donation of a thing is made through its owner, but the real owner of man’s
body is Allah”. This affirms that man is oniy a guardian of his body and donation would hence
be in contradiction of the Qur’anic injunction that states, “And cast not yourselves with your
hands into perdition.”>” Moreover, al-Tantawi and al-Sha‘rawi have said in this regard that a
“...donation of a thing is a branch of possession in the sense that you donate that which you
wholly or partly own, but you do not donate a thing you do not own, and hence, donation
becomes lawfully invalid.” Additionally, when it comes to “transferring” the organ of a
deceased person to another we must remember that the Shari‘ah “honours” the human body,
whether it is living or dead, and has prohibited its abuse, disfigurement or assault in any way
whatsoever. In addition, scholars such as al-Tantawi also contend (here quoting al-Sha‘rawi)
that a person and his inheritors or others cannot donate human organs whether in life or in death,
because the only one who can dispose of “the body and soul” of man is the Creator.>** As far as
the permissibility of donating human organs after death, if it is unlawful during life for someone
to donate his bodily organs because, since one does not have ownership over the body to begin
with, it would even be more unlawful for that person’s relatives/inheritors to donate his body

after death.>®

In my comments on both al-Tantawi and al-Sha‘rawi, I would like to present four points,

namely:

1) A man’s body parts are considered as being owned by him and Allah in a shared
ownership. Blood money is not a price, but is a kind of retaliation and right. This point
should be clear, since the mandatory punishment for cutting a body part is first
retaliation and not blood money. It could proceed from retaliation to reconciliation, with

the two parties resolving their conflict, if retaliation is hard to implement.

552 Ch.2:195; Muhammad Sayyid al- Tantawi, “Hukm Bay* A ‘da’ al-Insan li- ‘Udwin min A‘da’ihi aw al-Tabarru® Bihi,” in
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0 2) Secondly, Muslims believe that Allah’s ownership over all things in the universe is an
established fact, as is the honouring of man as his vicegerent on earth. Therefore, all
things except man can possibly become a commodity or property. In the case of
property— sacrifice, withholding and giving are restricted. Moreover, all things to
which man inclines, feels permissible and takes as possession and in return for which he
may take something are considered his property. Hence, in this manner one can
understand the difference between Allah’s ownership and man’s ownership.

3) The third point is that, since I believe that man is both owned by Allah and by
“himself”, one has to apply this rule even to the case of donation, because donation is
only effected in things owned by man. Donation means giving what you possess. If you
do possess something, then donating it is valid.

4) The fourth point is that donation should take place only in the interests of giving
precedence to someone over oneself and by giving to others what one personally needs.
Furthermore, altruism applies only to permissible things and there is no self-denial when
it comes to what is impermissible. Moreover, it is impermissible for some agencies to
purchase children from poor countries or impoverished individuals so as to use them for

organ transplantation.

Similarly, ‘Umar al-Ashqar presents arguments for the impermissibility of the sale of human
organs, including deception and coercion. He holds the view that making organ sales permissible
would be a “great evil” to Muslims from those who are in power, those who have prejudices and
the wealthy— since they will procure the organs of the poor and needy with or without their
consent.>*®

Tawf'iq al-Wai also offers arguments for the impermissibility of organ sales due to the
sanctity of the human body; and moreover, he rejects dire necessity. Al-Wa‘T showcases the core
argument for those who reject the donation and sale of human organs. Specifically, he says that
by allowing the sale of organs (and thus violating the sanctity of the human body) the pro-organ
transplantation camp wants to inject the aspect of dire necessity to warrant such a purchase and
create a new slave trade.” He questions the idea of applying dire necessity to all cases; saying

that if an accident occurs and victims are great in number, what obstacles exist now that jurists

have allowed the procurement of organs? Moreover, he says, what is the necessity that arises

556 ‘Umar Sulayman al-Ashqar, “Bidayat al-Hayah wa- Nihayatuha, ” in AlHayah al- Insaniyyah : Bidayatuha wa- Nihayatuha 17
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0 and makes us not only permit purchase and sale of organs with no controls, but also feel very
enthusiastic about doing so? Al-Wa‘T even cautions that non-Muslims—who according to him
do not believe in the invaluability of man— have not shown any enthusiasm so far for
permitting organ sales.”® Specifically, he says that even when we know that the practice of
organ sales is evil and the jurists have absolutely prohibited it— and also find no absolute
necessity involved—we should not then permit something without first establishing a dire need.
Finally, al-Wa‘i says we should not presume there is a necessity, when there is in fact none.”*

Some Sunni Muslim scholars are of the opinion that the reason for the impermissibility of
human organ sales stems not only from man’s lack of ownership over his body, but also from the
potential negative effects entailed if such sales were religiously sanctioned.’® In particular, Abu
al-Futuh maintains that the overriding reason that the Islamic shari‘ah does not approve of the
sale of human organs is fear of encouraging people to sell organs for money.*"'

Muhammad Fayd Allah argues that it is not permissible in Islam to sell a man or any of his
organs, whether in life or death. In fact, such a sale would not be legitimate but would be
“invalid” and should be abrogated in his view since it not admissible and not subject to the rules
of proscription.”® In other words, such sales would not be binding under Islamic law by money
paid or conditions made. Fayd Allah also cites an authentic Hadith narrated by Al-Suyuti which

indicates the prohibition against selling a free man:

“Extremely great is the sin of the seller who derives any benefit whatsoever from such sale,
because the one who sells a free man unlawfully usurps a subject of Allah, to whom nobody has

aright except Allah.”®

Section 3.25 Arguments in favour of the Sale of Human Organs Under Necessity
Push/Pull factors for recipients/donors
The reasons behind the selling and purchasing, as well as donating, of human organs are

too many and disparate in nature to cover in one chapter alone. However, despite this we can
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n divide them roughly into “push/pull” factors that operate equally for recipients and donors.
These “push/pull” factors should be seen as forming a complex relationship, whereby each
pushes and pulls the recipients and donors (in some cases blood relatives and in others complete

strangers) in the transplantation of organs from one human body to another.

Pull Factor for Recipients: Allure of Using Wealth

Any person in the dire context of awaiting an organ/organs, who faces imminent or
prolonged death, would not turn down any means at their disposal to acquire organs to save
themselves. For wealthy persons “the pull” of using their economic resources and potentialities
to save themselves or their loved one is just too great for many to turn down.*® If a patient is in
need of an organ transplant, they may be willing to pay all the money they can afford; this leads
to questions regarding the permissibility of human organ sale, specifically, whether it is
permissible for a man to sell part of his body or whether to sell organs from the dead.’® In this

regard, al-Shirbini says:

It is well known that a former legal opinion (fatwa) was released to the effect of the
permissibility of a living man donating an organ of his to save the life of a patient.
However, those whe released this fatwa did not permit the sale of organs because
procurement of an organ implies the separation of a living organ through a surgical

operation, which involves certain risks.>®®

Many scholars are concerned that if the sale of organs is permitted, it will lead to a trade
in human organs and exploitation of the poor by the rich. There may be “exploitation” on the
part of some people who harp on the need of patients and doctors for organs, but, in fact, tumn it

into a trade in which people are exploited or assaulted for their organs.”’

Below, is a summary of the four major opinions of Muslim scholars and experts on the

permissibility of organ sales and donation:

564 Mukhtar al-Mahdi, “A ‘d 2’ al-Insan Bayna al- Hibati wa- al-Bay* wa- al-Akhdh bila Wa siyyah,” in A/-Ruyah al-
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n » The first opinion holds that necessity exists to warrant organ sales. Additionally,this
opinion holds that the door should not be closed to organ transplantation, but kept open
within fixed conditions and restrictions. This opinion also believes that donation

scarcely occurs.

* The second opinion argues that donations, besides road accidents and cadavers, are all
sufficient to provide organs that could be utilized for transplantation (i.e., of kidneys or
other organs). The scholars who hold this opinion also recognize the importance of

necessity to permit sale.

e The third opinion approves the sale and purchase of organs, so long as the permissibility

of sale will consequently lead to that of purchase.

» The fourth opinion argues that the question of the permissibility of organ sale needs
further study, and that it should be referred to the Islamic opinion (i.e., ad hoc

administration).’®®

There are three reasons for an individual to resort to the sale and purchase of human organs:

1. The dire need of the patient for organs to preserve his life;

2. Since donors and those who give their organs within the limits permitted by
secular law and the Islamic shari‘ah are quite few, this fact alone constitutes
another cause for resorting to purchase;

3. The availability of financial resources of the patient to buy organs coupled with
prospective organ donors’ own need for money to save their lives or those of
their loved ones.>® Moreover, patients in need of life-saving organs throughout
the Islamic world have hardly any option other than purchase when it comes to

life-saving organs when they find no proper blood relative as a donor. In

568 Muhammad Na‘im Yasin, “Bay * al- A'da’ al-Adamiyyah,” in AL-Ru’yah al-Islamiyyah li-Ba’d al-Mumarasat al-Tibbiyyah,
350-9; Mukhtar al-Mahdi, “A “d 2> al-Insan Bayna al Hibati wa- al-Bay* wa- al-Akhdh bila Wa siyyah,” in A/-Ru’yah al-
Islamiyyah li-Ba’d al-Mumarasat al-Tibbiyyah, 3., 301-2.

U 569 Muhammad Yahya Ahmad Abu al-Futuh, “ Bay* al- A‘dai al-Bashariyyah fi Mizan al-Mashru ‘iyyah,” in ALRu’yah al-
Islamiyyah li-Ba‘d al-Mumarasat al-Tibbiyyah, no. 3,365.
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0 addition, the procurement of organs from recently dead persons outside the

Islamic world has almost ceased in such countries as Kuwait, for instance.>”

Al-Salami has moreover disclosed that when it comes to the recipient, there is full
agreement that organ transplantation is permissible from one Muslim to another and from a non-
Muslim to a Muslim. However, the transplanting of Muslim organs into those under Muslim
protection is a matter subject to some disagreement, while the transplantation of Muslim organs

into non-Muslims is not permitted.*”’
Push/Pull Factors for Donors:

Moral

Many people are willing to donate any organ in their body in order to save the life of a
loved one, especially when faced by the harrowing experience of seeing a blood relative— say a
child, brother, sister, father or mother— in dire need of a transplant. We may look upon such
acts as a noble sacrifice, reflecting spiritual values and generosity, especially when there are
many potential risks to the donor.’” In this context, Leon Kass states that, despite his own
arguments to the contrary, he would (like most people) probably make every effort and “spare
no expense’ to obtain a suitable life-saving organ for his child, if his own were unsuitable.’”
Moreover, although he is otherwise disinclined to be an organ donor, he would readily sell one of
his kidneys, were the practice legal— if it were the only way to pay for a life-saving operation
for his children and wife.”” Consequently, Kass argues that these “powerful” feelings of love for
one’s own are widely shared and for this reason they cannot be left out of any honest
consideration of the motivations of organ donors.*”

However, al-Mahdi maintains that the motive of a blood relative to accept the risk for

the sake of a loved one does not pertain to donors without a blood relation, except in negligible

570 Mukhtar al-Mahdi, “A ‘da al-Insan Bayna al- Hibati wa- al-Bay* wa- al-Akhdh bila Wasiyyah,” in AL-Ru’yah al-
Islamiyyah lj-Ba'd al-Mumarasat al-Tibbiyyah, 3.,300.
571 Muhammad al-Mukhtar al-Salami. “Zara “at khalaya al-Jihaz al-‘ Asabi wa- khassatan al-Mukh,” in AL Ru'yah al- Islamiyyah li-
zara ‘at Ba ‘d al-A‘da’ al-Bashariyyah, 6, 120.
572 Muhammad al-Mukhtar al-Salami, “Zara “at khalaya al-Jihaz al-‘ Asabi wa- khassatan al-Mukh,” in AL Ru’yah al- Islamiyyah Ii-
zara ‘at Ba ‘d al-A ‘da” al-Bashariyyah, 6,301.
573 Leon Kass, “Organs for sale? Propriety, property, and the price of progress,” in Public Interest, reprinted in Intervention and
Reflection, 2.

U 574 1bid., 2.

575 1bid.
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0 cases. In fact his verdict on non-blood related donors is based on purely economic and material

considerations of the motivations for sale and donation of human organs.’”

Economic Factors and Organ Sales

Nancy Scheper-Hughes found that the organ donors she studied in Brazil tended to be in
“desperate” situations, that is they were chronically under-employed, frequently unemployed
and often tempted by the thought that somewhere out there a rich person might desire one of
their organs.””” In fact, there are many healthy people around the world who, as a result of a
“desperate situation”, find themselves in dire need of money. Conversely, there are those
individuals who, because of their “love of money” and desire to be wealthy, are willing to sell an
organ for the right price. Scholars such as Professor Abu al-Futuh—a consultant on Law at the
Kuwaiti Ministry of Health—holds that to engage in the sale and purchase of human organs is to
engage in a lawful interest between the seller and purchaser, and hence, it does not contradict
the Islamic shari‘ah.*’

Regarding economic factors and organ sales, I believe that some of these prospective
donors are in dire need to survive and support their families and children. For example,
impoverished persons who donate the organs of their deceased loved ones know that they will
benefit someone but may also want to derive some benefit for themselves and their family in the
process. In my view, the real problem here is not the ways in which poor people acquire money,
but rather the endemic existence of poverty itself— which has so far evaded elimination.
Moreover, it is a self-evident fact that people will never be economically equal on earth, since

there will always be a “poor-rich gap” as Allah says in the Qur’an.””

Section 3.26 The Ethics of Organ Sales

Mukhtar al-Mahdi points out that some Western countries have decidedly settled the
issue of human organ sales, with the majority having banned it altogether.®® For instance, in
the United States, offering human organs is prohibited if in conjunction with material benefit,

based on the belief that trading in human organs is immoral. Some scholars even believe that

576 Muhammad al-Mukhtar al-Salami, “Zara “at khalaya al-Jihaz al-‘Asabi wa- khassatan al-Mukh,” in ALRu’yah al- Iskamiyyah
li- zara ‘at Ba ‘d al-A‘da” al-Bashariyyah, 6.,300.

577 Nancy Scheper-Hughes, “Theft of life: The globalization of organ -stealing rumours”, Anthropology Today, vol.12,n0.3 (1996):
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0 permitting such trading will be conducive to the “...emergence of markets for such needed
’ commodities, the appearance of wholesalers and middlemen, in addition to newspaper

advertisements for persons willing to sell or purchase human organs.”' In this respect, Al-
Mahdi states that newspaper advertisements for persons seeking to sell or purchase human
organs are already appearing in India and South America—where there are regular
advertisements for the sale of human organs from living people for a sum of money.**
Consequently, al-Mahdi says, the United States in 1984 enacted a strict law providing for a
punishment of five years imprisonment and/or a fine of $50, 000 for anyone who engages in the
sale or purchase of human organs.’® Similarly, al-Mahdi also cites the case of England where it
is “preferable” not to take kidneys from donors without establishing their blood relation, except
in cases of dire necessity and when a kidney of a dead donor or a living relative is not available.
In such situations, al-Mahdi cautions that guarantees should be made so that there is no
extortion nor exploitation. That amount of money received by the donor, should not exceed the
expenses needed to compensate him/her for the loss of earnings during and after the surgery
when he/she stays at hospital and is unable to work.”®*

There are some extreme minority opinions in certain Muslim countries that deem the
sale of any organ naturally impermissible because we may give an organ to an infidel whom
Muslims—according to these extremists—are obliged to eradicate, not help to sustain his/her
life. However, Hathut holds that there is no difference between the body of a Muslim and a non-
Muslim, since the Prophet(pbuh), stood up in honour of a dead man’s funeral procession, and

when people said that it was the coffin of a Jew, he replied, “Is not he a living being?”**

Of the three options available to those who want organ transplants— purchase, donation or
procurement of organs from the dead—each option carries potential drawbacks and benefits,

namely:

¢ Purchase: Purchase and sale of the human body are permissible in my view because both

Allah and the individual own the physical body in contrast to earlier scholars’ views

581 bid.
582 |p;d.
583 Ibid.
584 Jbid.
U 585 Hassan Hathut, “Munaqa shat al-Abhath al-Muta ‘alliqah bi- Zara ‘at wa- Bay' al-A ‘da”, "in A/l-Ru’yah al-Islamiyyah li-
Ba *d al-Mumarasat al-Tibbiyyah, 393.
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n presented. Conversely, such a purchase can become illegal if it involves and causes

exploitation of either the individual selling his/her organs or those who are buying.

¢ Donation: This altruistic option is permissible and generally looked upon favourably as
a charitable act in Islam in comparision to organ sales; however it is not “void” of harm,
whether little or great. Certian individuals, despite acting upon unselfish concern for the
welfare of others, can endanger their own lives in the process of donating an organ.

¢ Procurement of organs from the dead: Some scholars have looked upon this option
favourably since the deceased person no longer needs his/her organs, which can then be
salvaged and transplanted into the living needy persons. However, in this matter the
scholar, Muhammad Mukhtar al-Salami, has contradicted himself by acknowledging
that it is Allah who owns the body and the soul,not the family of the deseased hence
allowing for the procurement of organs from the dead. However, he at the same time has
also said it is necessary to seek the permission of the deceased person’s relatives when
procuring organs from the dead, so as to not infringe upon the rights of the person and

his/her family.

Section 3.27 Economic Issues and Social Injustice
Scheper-Hughes, in her investigation into organ-trafficking in the Third World,
especially in Brazil and in Eastern Europe, has found that organ-stealing stories seem to have
originated in Central and South America and later surfaced in Eastern Europe, in particular
Poland and Russia. These stories often say that the body parts of poor children were being sold
to rich Arabs for transplant surgery.”®® In Scheper-Hughes’s opinion, after analyzing these
stories, the basis for these organ stealing rumours in the Third World is poor people’s perception

that their bodies might be worth more to the rich if dead than alive:

In all, the organ stealing rumour has its basis in poor people’s perceptions, grounded in a
social and biomedical reality that their bodies and those of their children might be worth
more dead than alive to the rich and the powerful. They can all too easily imagine that
their bodies, and the bodies of their young children, may be eyed longingly by those

with money. As poor people in shantytowns see it, the ring of organ exchange proceeds

U 586 Nancy Scheper-Hughes, “Theft of life: The globalization of organ stealing rumours,” in Anthropology Today, vol.12,n0.3
(1996), 3.
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n from the bodies of the young, the poor, and the beautiful to the bodies of the old, the

rich and the ugly, and from poor nations in the South to rich nations in the North.*®’

In addition, Scheper-Hughes says the commodification of the human body creates fear and
apprehension in poor people towards organ transplantation. Specifically, she says, underlying
the basic mistrust of medicine is the radical commodification of the body and of body parts;
consequently, even poor and illiterate people in the world’s shantytowns know that the business
of organ transplantation is conducted in a trans-national space.”® She says poor people are
aware and acutely conscious of the global market in poor people’s blood and solid organs and
they also “know” of, or suspect, the existence of a covert and illegal traffic in blood and human
organs existing in their own countries.’®

Lastly, she looks at the idea of commodification in the form of newspaper ads placed by
people who are willing to sell their organs. For instance she says, the classified sections of
Brazil’s major newspapers frequently carried ads in which poor people (who were ready to put
religious scruples aside due to desperation and hunger) offered to sell their organs, until such ads
were prohibited by the government.*” Moreover, Scheper-Hughes says hospitals in Brazil have

harvested organs to cancel the hospital bills of the poor, observing that:

...the rumours testify to the way that poor people’s bodies are mishandled, disrespected
and abused in mundane medical encounters. Not only are poor people’s bodies mixed up
and lost in the cemetery, making it difficult to honour the dead in small Catholic rituals
of visitation, prayer, and attention io the grave, but their bodies are also mixed up and
not infrequently ‘lost’ in the public hospitals and clinics in the city. Illiterate people
carrying ‘anonymous’ or non-specific country names (such as Maria or Joao da Silva)
are prematurely assumed to be unknown or abandoned. When they die in hospital—as

they do with alarming frequency—the bodies are claimed by the State.*”'

Section 3.28 Pro-Sale and Donation Arguments
Sunni Muslim jurisprudents in the past never dealt directly with the implications of

modern medical and scientific innovations, such as organ transplantation and blood transfusion.

587 1bid., 7.
588 Ibid.
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n This is because such scholars could never have conceived that it would be possible one day to
derive benefit from any human organ that had been separated from the body. Nor did these
scholars ever imagine the possibility of benefiting from such an exchange without disrespecting
human honour.

There were some parallels to draw upon, however. On the subject of the sale of human
hair, past Sunni Muslim scholars stipulated that it was impermissible on the grounds of the
Prophet’s saying, "Allah has cursed the woman who artificially lengthens her or someone's hair,
and the one who gets her hair lengthened, both by someone else's hair.">” In regard to human
bones and skin, past scholars unanimously agreed on the impermissibility of their sale based on
the impossibility of deriving benefit from them, except through methods that would violate the
honour and respect bestowed upon man by Allah. However, concerning the sale of woman's
milk, these scholars it rendered its sale permissible on the grounds that it was pure and of
benefit.*

Currently, Sunni Muslim scholars can only extrapolate from past scholarly work and use
their own discretion based on interpretation of the Ahadith and Qur’an. Some contemporary
Sunni Muslim scholars and medical doctors call for a radical “re-consideration” of past rulings
on the permissibility of organ sales, since today one can certainly derive benefit from the
transplantion of an organ or even blood transfusion, without sacrificing human dignity.” For
example Yasin opposes the sale of human organs for the purpose of profit, trade or material
gain, but believes some sales would be permissible today within particular limits and
restrictions.”® Ostensibly, Yasin’s position would not conflict with the three main justifications

applied by scholars who oppose human organ sales and deem the practice impermissible.

These scholars allow human organ sales to save patients from “al-mawt” or death and
contend that the organs should be used for the purpose they were created so that there would be
no harm to human dignity. Consequently, the sale of an organ should be subject to the following

conditions:

1) It must be used for the purposes for which it was created;

2) It must bring no material gain, since the aim is to save the life of the patient;

592 Muhammad Na'im Yasin, “Bay * al-A ‘da’ al-Adamiyyah,” in A/-Ru’yah al-Islamiyyah li-Ba’d al-Mumarasat al-Tibbiyyah,
351.

593 Ibid.
U 594 Ibid., 352.
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(q’ 3) It must come from a free man, who was not sold for this purpose.>®

Second, these scholars say that the sale of human organs under the above-mentioned
conditions would not contradict man’s freedom, since if a person sells part of his/her blood or
kidney they would not lose any part of their freedom.™” Third, these scholars say the analogy
used by certain of the scholars who oppose organ sales, that is, that the separated human organ
is like that of an animal’s— does not apply. Those who use this analogy of the
“impermissibility” and “invalidity” of cutting out an animal’s organs do so because the carcass
is impure.”® However, Yasin says that the human body, unlike the animal’s carcass, is pure in all
cases and his organs are also pure [whether they are separated from him or not]. Yasin,
moreover, asserts that it is permissible to sell human organs if the purpose is to prevent a greater
harm, like in the case of a person who is in need of purchasing a kidney and cannot find any
other way except by selling an organ of his own and does not threaten his/her life.”” In addition,

such an act is permissible if the procurement of the organ will save a life from definite loss.*®

Although, I personally believe it is permissible to buy and sell human organs, there are
many Sunni Muslim scholars who oppose this view. Many Muslims frequently ask if it is
permissible in Islam that someone may sell his/her organs in his/her lifetime or after death for
the benefit of his/her loved ones, such as family and children? It is my position that the person
has a right to do what he/she wants with his/her body if the action is not against the Qur’an and
Sunnah of the Prophet. According to the Qur’an, a person has the ownership of his body,
although it is a shared one between him/her and Allah—who has the final ownership of this
world including the person and his/her assets.®” On this basis the person has a right to the blood
money of his/her organs when making a decision to allow or to forgive; otherwise, it would be
said or argued by offenders that he/she damaged the assets of Allah and not someone else’s
body and so is not entiled to pay anything to the injured party! Furthermore, in Islam, dire
necessity has its own law and that law makes exceptions in all cases. This means, the dire

necessity of the person makes what would otherwise be prohibited permissible, and organ selling

596 1bid., 353.
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O and buying under necessity is allowed in specific cases for life sustaining purposes, although it is
603

completely impermissible for use in organ commercialization on a general basis.

Organ selling and buying for the sake of sustaining life is not dishonouring, undignifying
or slavery of the human being at all. Instead, it is a charitable act and a good deed since it saves
another person’s life and ensures their well-being. Moreover, the transplanted organs will be
within another human being who is already dignified and honoured by God. So the grounds or
argument that it is slavery or dishonouring of the person does not apply here. Moreover, there is
no complete sale of a person or even half of a person in the context of organ sales, so the
arguments of those who reject organ buying and selling on this basis are very weak here. Their
argument is valid only in the case of the commercialization of human organs to make a profit
(like the trade of other goods). In addition, the money which has been paid for an organ by arich
person does not hurt him/her financially in relation to what he/she will get in return. Equally, the
organ transaction will be useful and of great benefit for the poor person who is selling his
organs, that is, if we look at purely from an economic position. Yet, the real problem of
exploitation in these transactions arises from poverty, which in my opinion is endemic and
cannot be eliminated as God mentions in the Qur’an.**

Human organs vary in their value or price under Islamic shari‘ah, as God has similarly
indicated in the Qur’an.*”® Today, the prices paid for human organs are not the same. For
example, in the modern world the price of a kidney in India would obviously not have the same
price in Western societies. However, the overall importance lies in the satisfaction of both
parties (the donor and the receiver/recipient) in the agreement or transaction, without
commercialization. In fact, it does not matter whether the transaction is called a present, gift or
donation or whether it is strictly referred to as buying and selling under dire necessity—
religiously, what matters is that the correct conditions as stipulated by Yasin be in place and

that both parties are satisified with the outcome/agreement.*
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ﬁ Yet, Yasin holds that there is no doubt about the impermissibility of selling a living
human being’s vital organs, such as the heart, since this would be tantamount to suicide.®”’
However, the sale of human blood is permissible if the donor's health will not be harmed. Above
all, Yasin argues that it is impermissible to sell human organs for material gain: inorder to raise
more money, promote trade or even with an intention of seeking fame.*® Yasin concludes that,

when judged necessary, it is permissible to sell human organs under the following six provisions:

® The sale does not contradict human dignity, in the sense that the purpose of sale is not
profit, trade or circulation;

e The organ should be utilized for the function it was created;

¢ The sale repels harm greater than the loss of the organ;

e The sale should not contradict a shari‘ah text (as in the case of "hair"), or any other
shari‘ah principle (such as semen);

¢ There is no available artificial substitute for the required organ;

¢ The sale and purchase should be made under the supervision of a reliable official in a

specialized institution, to verify that the aforementioned conditions are fulfilled.®”

Section 3.29 Conditions of Human Organ Donation
Other Sunni Islamic scholars, namely al-Tantawi, Jad al-Haqq ‘Ali Jad al-Haqq and al-
Qaradawi hold the view that donation of a human organ from one person to another is

permissible within certain situations.®’® Al-Tantawi identifies three such conditions:

1) A reliable Muslim doctor states that the transfer of the organ would not entail serious
detriment to the donor;

2) That the life of the recipient and recovery from an incurable disease, are both contingent
upon such a transfer;

3) A precondition that no serious detriment to other organs may result from the transfer.®'!

607 1bid., 354-7.
608 1bid., 357.
609 [bid., 359.
U 610 Muhammad Sayyid al-Tantawi, “Hukm Bay* A ‘da® al-Insan li- ‘Udwin min A‘da’ihi aw al-Tabarr * Bihi,” in AL-Ru’yah
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n Al- Tantawi uses the given conditions as a basis or justification for the permissibility of
organ donation, because he believes the donor exercises a legal administration over the self,
within the limits of two Qur’anic verses, “And slay not yourselves, And cast not yourselves
with your hands into perdition.”®" Also, according to al-Tantawi, there are scholars who
support transferring organs from the deceased to the living on the condition that the,
“...transfer conduces to a necessary benefit to the recipient, for which there is no alternative,
and that the case be decided by a competent and reliable doctor”, and adding that, “It is a
necessary procedure to seek permission from the inheritors.”®"* Here, al-Tantawi, in my opinion
contradicts himself by saying the human body belongs to God and on the other hand,
recognizing inheritance rights and asking permission. Moreover, in cases where there are no
inheritors, these scholars say that permission should be taken from the Public Prosecution or the
particular Government with jurisdiction over the territory.®'* The scholars say that such
permission taken from the Public Prosecution or authorities is not compulsory for reliable
doctors to undertake a life-saving operation (i.e., the removal of an organ from a dead person so
as to transfer it to a living person) in emergency cases to save a patient from imminent death.®”®
Consequently, these scholars’ arguments are based on the famous juristic rule that the most
harmful detriment is removable by the less harmful one, the lesser of two evils. In this regard,

al-Tantawi comes to five conclusions on the sale and donation of human organs:

e The more harmful detriment is represented in keeping a living man exposed to a severe
illness and expected demise, whereas the less harmful detriment stands for the
procurement of a human organ of a deceased person to treat another living one;

e The Shari‘ah of Islam honours the body of man, living or dead, and prohibits abuse
against it or any organ thereof;

e Man’s sale of any of his organs is lawfully invalid and prohibited. Such sale is only
permissible in rare cases decided by reliable doctors, when they deem a patient’s life
contingent upon that sale;

e Man’s donation of any of his organs is permissible by all jurists, but under the

conditions and necessities already specified;

612 Ch, 2:195.
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n e Procurement of an organ of a dead body to save the life of a living one or to cure him

from an incurable disease is almost permitted within the aforementioned limits.®'

Section 3.30 Definition of Donation and Sale

Donation can be defined as a broader form of giving, as it also involves almsgiving,
charity, and self-denial. Consequently, in many texts Islam highly recommends charity, altruism
and offering. This principle is exemplified by the Companions of the Prophet, who were willing
to sacrifice themselves for the sake of the Messenger of Allah (pbuh). Moreover, the dictionary
definition of donation as “something which someone gives to a charity” and to donate as “like
blood or part of your body” can be re-contextualized here as “donate an organ to someone”,
which is permissible in Islam. Moreover, the Islamic shari‘ah facilitates donation as it
consolidates links and enhances tics among people, whereas sale is based upon bargain,

cleverness and reciprocity.”®"”

Fawzi Fayd Allah, a professor at the Faculty of Islamic Shari‘ah and Islamic Studies at Kuwait

University, differentiates between sale and donation, stating that:

...sale and gift or donation is extremely different. That is why the sale of organs is
prohibited, whereas gift-giving is permissible. They both share the element of property
and ownership, that is true, but the difference is that sale involves commonness,
humiliation and indifference, as proved by the existence of reciprocity, whereas a

donation or gift implies esteem and honouring since a gift is offered for no return.®'®

Consequently, Fayd Allah argues that the best way for cutting and transplanting organs
is through donation and gift-giving, since they show altruism, the revival of other souls and offer
a way to please Allah.®’” Muhammad al-Ashqar, for his part, rejects the link between donation,
gift and sale, stating his view that “...when we compare the question of donation and that of

sale, we say that donation is something other than a gift. In fact, it is not a real gift but a sort of

616 1hid., 315.
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U 618 Muhammmad Fawzi Fayd Allah, “Al-Tasarruf fi A'da’ al-Insan,” in A/-Ru’yah al-Islamiyyah li-Ba'd al-Mumarasat al-

Tibbiyyah,3.2™ ed, 402.

619 Ibid., 402.

157

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



0 permissibility and waiver of the authority over this specific organ.” In addition, there is no

doubt that one who is permitted to give an organ as a present is also permitted to sell it.

Section 3.31 Gift of Organs/Donation/Altruism

Al- Tantawi has looked at donation in comparison to organ sales, commenting that:

On the other hand, as far as the question of donation is concerned, I believe that such a
case is a rare one, that a man donates an organ in his body, unless in dire need. I do not
donate part of my organs except to my dear ones. My body is so significant that I will
not give it away irresponsibly. Perhaps I will not donate any of my organs unless I find
my brother, son or dearest friend in dire need for donation. Then I place trust in Allah
and donate my organ within the conditions we and the other colleagues mentioned, that
donation is made possible only when a reliable doctor expresses the opinion that it
entails no appreciable harm to the donor. I say harm because each organ has a specific

function. Yet, such benefits vary in degree.®”!

Both al-Qaradawi and al-Tantawi, along with likeminded scholars, say that Islam does
not allow the commercialization of human body parts in any situation. The reasoning for this is
that human organs are not like material goods since God has dignified human beings as
mentioned in the Qur’an.®”? Therefore, it is not permissible to equate human organs with goods
in a shop. There is unanimous agreement among all scholars concerning this, but opinions differ
regarding buying and selling for necessity.*” People realize that certain countries, such as India,
Brazil and other Third World countries are poverty stricken. As a result, some opportunists who
need transplants approach the poor to purchase their organs. Al-Qaradawi says Islam does not
accept the buying and selling of organs since Muslim scholars have defined sale as “the
exchange of assets for another assets”; but human organs in his view cannot be assets.
Moreover, the buying and selling of human organs is not valid and is a prohibited transaction,

except under dire necessity.*** However, al-Qaradawi accepts that organ sales are permissible if
P y : P

620 Mubammad S_ulaym?m al-Ashqar, “Bidayat al-Hayah,” in Al-Hayah al-Insaniyyah : Bidayatuha wa- Nihayatuba f7 al-
Mathum al-Islami, 2., 397.
621 Muhammad Sayyid al- Tantawi, “Munaqgashat al-Abhath al-Muta ‘alliqah bi- Zara ‘at wa- Bay* al-A ‘da”. ,” in ALRu’yah
al-Isizmiyyah li- Ba ‘d al-Mumarasa t al-Tibbiyyah, 3. 2™ ed, 405.
622 Ch. 17:70.

U 623 Muhammad Na‘im Yasin, “Bay’ al- A'da’ al-Adamiyyah,” in AL-Ru’yah al-Islamiyyah li-Ba’d al-Mumarasat al-Tibbiyyah,

" 350-1.

624 Yusuf al-Qaradawi , Fatawa Muy‘asirah , 530-40.
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n a person has received a donated organ as a gift and he gives the donor some money, as a
present.®> For this reason, al-Qaradawi wholeheartedly rejects “the bargain” between the donor

and the recipient for a fixed price.®*

The main problem with al-Qaradawi and others who believe the same is that he, along
with Al-Tantawi and others who reject the agreement between the recipient and donor, have
ignored the reality that there are not many people willing to give their organs for free. While
these scholars reject and want to change the name or label of “buying and selling”, they have
nevertheless accepted the involvement of money and other material benefits. For this reason, I
believe that human organs cannot be goods sold like sugar, rice or spaghetti. The organ
transplantation process today does not only involve Muslims, but non-Muslims as well, in terms
of treatment and therapy.

Secondly, al-Qaradawi says human beings cannot be sold— whether Muslim or non-
Muslim. In this regard I agree with him that human beings are free; and therefore, no one can
sell them. Moreover, many scholars who hold al-Qaradawi’s view have cited the Prophet (pbuh)
when he said, “Three people I will be against on the day of judgement are: a man who sold a free
man and consumed his money...”**’Basing himself on this prophetic hadith, al-Qaradawi adds
that the sale and purchase of a free man or his organs is not allowed by any means, but
acknowledges that it is acceptable to donate an organ as a gift and for a recipient to give back a
limited present.®”® The deficiency of al-Qaradawi’s arguments and initial interpretation of the
hadith is that there is no sale of a complete person. The abovementioned hadith talks about a
person who sold another person and swallowed the money; whereas a person who sells his/her
organ is the one who benefits from his organ, not someone else. In addition, the Hadith also does
not have a direct involvement in this case, since there is no slavery or forced bondage involved
in the transaction. For these reasons, I do not see any limits or restrictions placed on giving
organs as gifts or receiveing presents in exchange for organs. Clearly, if we look at the
widespread sale and importation of blood from Western countries into Muslim countries, no one
has considered this to be a process of “slavery” or the destruction of human dignity.

Finally, I can strongly assert that anyone who prohibits sale and permits donation falls

into contradiction—as evidenced by the fact that sale implies exchange and ownership, while

625 1bid., 530-40.
626 [bid,
U 627 Ahmad 1bn Hajar al-‘Asqalani, Fat i al-Bari Sharh Sabih al-Bukhari. vol.4, 417.

628 Yusuf al-Qaradawi, Farawa Mu‘asirah, 534-5.
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0 donation also implies ownership. A common Islamic rule holds that something that is sellable is

622 According to my understanding the

donable, and something that is unsellable is not donable.
opposite is also valid, namely, something that is donable is sellable and something that is not
donable is not sellable. Therefore, a person cannot donate or sell what does not belong to

him/her and herein lies the contradiction of those who say “you can donate, but not sell”.

Section 3.32 Organ Sale for a Gift or Donation
Abu Al-Futuh also discusses the criteria for allowing the permissible transfer of human

organs from one person to another in exchange for presents, but not sale:

1) If a person offers an organ against no material return and the recipient wants to show
gratitude by offering him a present, the value of the present should be evaluated in
relation to the benefit derived from the human organ. If the two values ( i.e., the price
tag of the organs and the gifts) are equal, or the value of the present is greater, then such
an act is called a sale, since the present is only a disguise for a sale;

2) If'the act is done in good faith as a donation, then the action taken implies donation
irrespective of the value of the present;

3) Although the value of organs is already measured in the Islamic shari‘ah law, people are
acting within their own self-defined pricing system which varies from country to
country. There is no ethical similarity or comparison at all between the rich and the poor
under necessity, which is a law unto itself. The poor usually have their own standards of
satistifaction in the context of their poverty to compel them to sell their organs as a
means of survival. As for the rich, it could be that the rich do not see the amount of

money they are paying to the poor to acquire the organs as a great sum for them.®"

Important consequences stemmed from a 1985 ad hoc ruling by the Kuwaiti Ministry of
Wagqfs and Islamic Affairs, on justifying the sale of human organs in cases driven by dire
necessity. They used the Qur’anic verse as justification, “While He hath surely detailed unto you
that which he hath forbidden, unless ye are driven thereto.”®' The Kuwait ruling read as

follows:

629 Muhammad Ibn Muhammad al-Mukhtar al-Shinqiti, Ahkam al-Jirahah al-Tibbiyyah. 2™ ¢d. , 365.

U 630 Muhammad Yahya Ahmad Abu al-Futuh, “ Bay* al-A ‘da’ al-Bashariyyah fi Mizan al-Mashru ‘iyyah,” in A/-Ru’yah al-
Islamiyyah li-Ba‘d al-Mumarasat al-Tibbiyyah, 3., 372.
63t Ch.6:119.
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0 As for the patient’s purchase of a kidney from another person, the rule is that such act is
impermissible, because Allah has honoured man, so it is not permitted to cut some of his
organs and sell them at any price whatsoever. However, if the patient does not find a donor
to give him his kidney, and his life is endangered, while he cannot find any other means to
cure his illness, then purchase of organs is permissible, because then the patient is driven by

dire necessity.*?

Muhammad Yahya Abu Al-Futuh, a legal adviser to the Ministry of Public Health in
Kuwait, mentions three conditions derived from the Kuwaiti ruling for the permissibility of

organ sale and purchase:

e If the patient does not find a donor to give him the needed organ;
e If there is a danger imperilling the life of the patient;

e If the patient does not find any other means to cure the illness .5

It is my opinion that, on the basis of necessity, the benefits and rights of a dying person are
of greater importance than the rights of dead person. As a famous Somali folk saying has it,
“The shoes of a dead person are better than that person”. Moreover, the dignity of a dead person
is less than the dignity and the value of living person.

Al- Tantawi’s justification for allowing organ transplants from the dead are based on this
“lesser of two evils” principle. Specifically, he argues that organ sales are permissible when the
life of a man is contingent upon this while there is no relative or anyone else to donate an organ
to save his life; in this rare case, he says “it is permissible to purchase from any person to save
the life of this man”.%** Tawf iq al-Wa also cites al-Tantawi’s arguments for the permissibility
of organ sale and donation, arguing that a person can also obtain organs from the dead as a last

resort through purchase.®*

632 Myhammad Yahya Ahmad Abu al- Futuh, “ Bay* al-A ‘da’ al-Bashariyyah fi Mizan al-Mashru ‘iyyah,”in A/LRu yah al-
Islamiyyah li-Ba‘d al-Mumarasat al- Tibbiyyah, 3., 372.

633 Ibid., 372.
634 Muhammad Sayyid al- Tantawi, * ‘Hukm Bay‘ A ‘da” al-Insan li- ‘Udwin min A ‘da’ihj aw al-Tabarru® Bihi,” in A/
Ru'yah al-Isfami _yyal) li-Ba‘d al-Mumarasat al- Tibbiyyah, 312.

U 635 Tawhi iq al- Wa'i, Haqlqat al-Mawt wa- al- Hayah fi al-Quran wa- al- Ahkam al-Shar ‘iyyah,”in AL Hayah al-Insaniyyah :

Bidayatuha wa- Nihayatuha fi al-Mafhum al- Islami , 2., 384
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o Equally, ‘Abdallah Ba Salamah contends that organ donation and sale is permissible
because the process essentially transplants two parts owned by Allah into one another.*®
However, some scholars say this issue may appear differently when we consider taking a kidney
from the body of a non-Muslim and transplanting it into the body of a Muslim who praises,
exalts and prays to Allah. Nevertheless, other scholars say this action may contribute to the
salvation of the non-believer from hellfire, God willing.”” Muhammad Al-Mukhtar Al-Salami
observes that, while jurists have disagreed regarding blood sales, Muslims residing in both the
East and West currently approve of the permissibility of selling blood based on dire necessity,
because surgeons cannot perform complicated or simple medical operations without the
availability of blood.*** Connected to the permissibility of blood under dire necessity, are related
issues such as, whether it is permissible for a man to eat part of his body or another human being
or a dead body out of dire necessity. Regarding this matter, many jurists hold the view that it is
permissible for a person to eat the dead, so as to preserve his/her own life, citing as justification
the Qur’anic verse allowing prohibited actions out of dire necessity, “But whosoever is driven
by necessity, neither alluding nor transgressing.”’
Al-Salami furthermore, deems organ sale and donation permissible under two
conditions:
1) If doctors submit a report that the patient will certainly die if he/she does not receive an
organ, either through donation or purchase;
2) Procurement of the organs does not involve or infringe on what the Prophet (pbuh) said,

“Breaking the bone of the dead is tantamount to breaking the bone of the living.”**

Section 3.33 Organ Sales under Necessity

Mukhtar al-Mahdi argues in favour of organ sales. He says that although we dislike the
notion of the human body becoming a saleable commodity, if we found ourselves in a situation
of dire need, we would, in all likelihood, choose to purchase on the rationale that, “necessity

knows no law”.**! Even if a person wishes to waive or sell a part of his/her body to a patient of

636 ‘Abd Allah Basalamah, “Munagashat al-Abhath al-Muta ‘alliqah bi- Zara ‘at wa- Bay * al-A ‘da”.,” in AL-Ru’yah al-
Isiamiyyah li-ba‘d al-Mumarasat al-Tibbiyyah, Al-Islam wa-al-Mushkilat al-Tibbiyyah al-Mu ‘asirah, 3., 386.
637 Ibid.,386.
638 Muhammad al-Mukbtar al- Salami,“Munagashat al-Abhath al-Muta “alligah bi- Zara ‘at wa- Bay* al-A‘da’,”in Ak
Ru’yah al-Islamiyyah [iba’di al-Mumarasat al-Tibbiyyah, Al-Islam wa-al-Mushkilat al-Tibbiyyah al-Mu ‘asirah, 3., 388.
639 Ch.2:173.
640 Sulayman Ibn al-Ash’ath Abu Dawud al-Sijistani , Sunan Abi-Dawud, 2™ cd. vol. 1, 544 ;
] Muhammad Ibn Yazid Abu ‘Abd Allah Ibn Majah, Sunan Ibn Majah. 2 ed. vol. 1, 516.
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0 no blood relation for material compensation, we should not be so quick to denounce it, because
the payment may go toward the treatment of a son who is verging upon death, for instance.**
Al-Mahdi believes that Muslim religious authorities must assume more important tasks and
become engaged by calling for donation after death in accordance with procedures agreed upon,
such as registration in a transplant association, a medical society or joint committees to procure
human organs after death, according to the will of the dead and without referring to relatives.®”

Moreover, al-Mahdi also holds the opinion that calling for donation will be willingly
accepted among Muslims, because donation brings life to all mankind. A donor, in saving one or
more persons may thereby contribute to an ongoing charity which will reflect well on the
deceased even after death.*** In addition, Abu al-Futuh contends that because of the limited
Islamic rulings on the sale of human organs, interested scholars and experts resort to
“independent reasoning” to reach discretionary opinions, either from their personal vantage
point or by weighing the benefits and problems from the organ sale 5 Abu al-Futuh believes a
patient’s need for an organ is, in all cases, a dire need to save his/her life and that there is
nothing that lawfully prevents a patient from purchasing the organ, for a price agreed between
him and the other péuty.646 He also argues that there are exceptions in the fundamental Islamic
rule of prohibition, in relation to the sale of human organs, in certain cases, which involve “dire
necessity”. In particular, Abu al-Futuh says that the, “Islamic Shari‘ah may permit the sale of a
human organ, in cases of dire necessity, where both subject and the reason of contract are
lawful, and the contract becomes valid, to produce entire effects binding to both parties.”*"’

Lastly, he also differentiates between sale (which is impermissible) and donation (which is

permissible) by saying:

The reason behind the impermissibility of selling human organs is that the person
receives a material reward for the organs. However, if one does not accept a payment,
then his act is one of donation. This is lawfully permitted, as the reasons and the

purposes are here lawful, since they extend help to a dying patient, with no return, and

642 Ibid., 301.
643 Tbid., 307.
644 Ibid., 301-7.
645 Muhammad Yahya Ahmad Abu al-Futuh, “ Bay © al-A‘da’ al-Bashariyyah fi Mizan al-Mashru ‘iyyah,” in AL-Ru’yah al-
Islamiyyah li-Ba'd al-Mumarasat al-Tibbiyyah, 3., 368.
U 646 1bid., 368.
647 Ibid.

163

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



n that is why positive laws, including the Kuwaiti Law, make donation and bequeathing

of human organs permissible though originally prohibiting sale.***

The scholar Al-Salami also makes a clear distinction between “purchasing” organs, which he
deems permissible, and “selling” organs, which he deems impermissible. Consequently, he

argues:

The one who purchases an organ is driven by dire necessity to preserve his life by
money. On the other hand, take the person who receives money by selling a part of his
body, like a kidney; I believe that it is impermissible for him to do so, as this reflects a

degradation of the human soul and destruction of Islamic fabric.*

At the heart of al-Salami’s arguments in favour of accepting an individual’s right (out of
dire necessity) to purchase organs while rejecting the selling of organs, is that he firmly believes
any structure that puts a human being in a secondary rank to money, is not approved by Islam,
since it contradicts the honouring of man.®® In my opinion, the buyer and seller are both in dire
necessity, since the buyer will not be able to obtain an organ if there is no seller. Thus, both are
the same.

The difference between sale and purchase is also discussed by Muhammad al-Ashqar
who differentiates between sale and purchase, permitting the latter but not the former.
According to him, the difference lies in the fact that purchase does not necessitate sale, whereas
sale necessitates purchase.*' Moreover, Muhammad al-Ashqar says that that the seller should
not be given the option to sell his organs in the form of an auction.® Yet, if organ selling
becomes necessary, Muhammad Al-Ashqar proposes that we follow the same procedures as
blood banks, where a government agency takes over and fixes a standard price that cannot be
raised nor reduced. This, in his opinion, prevents any bargain in the process and assures that
someone’s rights have not been transgressed upon or exploited.* Personally, I believe both

buyer and seller can be understood as being in dire necessity in this context.

648 1bid., 369-70.
649 Mubammad al-Mukhtar al-Saiami,“Munagashat al-Abhath al-Muta ‘alliqah bi Zarat wa- Bay * al-A ‘da’,” in AL-Ru'yah
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Section 3.34 Necessity of Organ Sale and Purchase
‘Umar al-Ashqar contends that organ sales are permissible, saying “If an opinion is
given on the permissibility of making use of organs of the dead, and that man will be rewarded
for saving another one in dire need of an organ, I believe that we may open the door, or that it is
permissible to sell organs. ..Sale is allowed provided that it does not conflict with moral dignity,

in the sense that the purpose of sale is not profit or trade...”*

Similarly, Yasin maintains that necessity applies to both seller and purchaser, not just

the purchaser, stating:

My first remark concerns those who differentiate between the seller and the purchaser in
terms of necessity. I believe that most speakers allow the purchaser to buy organs under
necessity, but not the seller. I do not know if they put in mind that the sellers are not
Muslim and that necessity does not apply to them. If the seller is a Muslim and the
buyer is also a Muslim, then why do we not apply the principle of necessity to them

both?%%

Yasin continues by elaborating further and agreeing with ‘Umar al-Ashqar’s above-mentioned

arguments:

What my brother, “Umar al-Ashqar, has said is true: that the necessity of the seller may
be less. Allow me to cite an example: Where should the mother go? The mother whose
abdomen the jurists permit cutting open to take out the baby. Supposing that the baby
suffers complete renal failure and needs a kidney, whereas the mother’s kidneys do not
fit. She has no other choice except to obtain money by selling her own kidney. You may
ask me where she should go in this case. I have said that there is a ‘complex’ for
necessities under the supervision of a specialized formal institution, in the sense that it

must be ascertained that a man suffers actual necessity. I have not talked or expatiated

654 ‘Umar Sulayman al- Ashgar, “Munaqashat al- Abhath al-Muta ‘alligah bi- Zara ‘at wa- Bay ‘ al-A ‘da”,” in Al-Ru'yah al-
lslam:}yalz 1i -Ba’d al-Mumarasat 3l- leblxyab Al-Islam wa-al-Mushkilat al- Tibbiyyah al-Mu ‘asirah, 3., 400
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0 on the words of my dear brothers. Yet, I have applied the principle of necessity to the

seller as well as to the buyer.5*

Finally, Yasin highlights flaws in the arguments made by certain scholars against

applying the principle of necessity to the seller:

T'have added the seller to the buyer in terms of necessity, as if there were a separation
between both, and as if the dear brothers wonder how there could be purchase without
sale. How could you allow this? You have permitted purchase. How could you permit
the buyer to purchase organs? How could the buyer purchase organs? He should look

upon the seller from this angle.*’

Lastly, Hathut argues that organ sale is permissible in order to save a life. ***

Section 3.35 Definition of Dire Necessity

In defining dire necessity, Muhammad al-Salami cites those ‘w/ama’who agree that it
by “dire” is meant hopelessness, desperation, extreme danger, in other words, a fear or dread or
terror; and that by necessity is meant the condition of being essential or indispensable, for
example for the preservation of life. Necessity is present in cases of starvation and where there
is inability to walk, ride or move, and where there is a fear of being left behind or of contracting
a threatening disease.*” In these cases, al-Salami says there may be justification for the
consumption of human flesh; consequently, adding that a danger of this kind does not have to be
imminent, but the mere threat of it is sufficient enough for the victim to perceive the threatened

danger.®®
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ﬂ Section 3.36 What is Dire Necessity in the Case of Illness?

A person under dire necessity in such circumstances is one who is caught between dying
and doing a prohibited thing; in other words, to save life or to sin. In this context, the Qur'an has
allowed a person to engage in a prohibited thing in order to save his life. Specifically, the Qur’an
says, “Allah has explained to you in details, what is forbidden to you except under compulsion
of necessity.”®" The Qur’an further instructs, “Allah has forbidden you dead animals, blood, and
flesh of swine, and that which is slaughtered for idols. But if one is forced by necessity without
wilful disobedience or transgressing due limits, then there is no sin on him; Allah is most
forgiving, most merciful.”®? The unanimous opinion of all Sunni Muslim scholars is that a
person who is under dire necessity has a right to save his/her life by doing forbidden things.**

Dire necessity calls for removing difficulties and affliction from human beings and
protecting their lives, wealth and religion from any destruction. In other words, necessity means
destruction or a burden is weighing on human beings which is forcing them to be afraid of death
or loss of parts of their bodies if he/she does not do a prohibited thing.*** Moreover, dire
necessity could also mean a dangerous situation that has come upon a person which has made
him/her to be afraid to die, suffer the loss of an organ or of intellect. At that moment the person
is allowed to commit the use of prohibited thing to save his/her life or organ. For instance, there
are many things prohibited in Islam, some of which are specifically mentioned in the Qur’an.*®®
In the hadith, the Prophet (pbuh) has prohibited the eating of un-slaughtered dead animals, wild
animals, birds, domestic donkeys or mules.®*® The Prophet (pbuh) has also prohibited mankind to
eat any wild animal which bites with teeth and birds which have nails to fight.*” Moreover, the
Prophet (pbuh) has prohibited the eating of any wild animal which fights with teeth.%®
Although, the Prophet (pbuh) has prohibited the consumption of domestic donkeys, he however
has allowed as a necessity the eating of horses.” All the pertinent Qur’anic verses and authentic
hadith which have prohibited eating or using certain things have nevertheless made exceptions
to cover necessity, that is, dire necessity has made them permissible to use. When it comes to

organ transplantation and dire necessity, if a trustworthy Muslim or a non-Muslim professional
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663 Muhammad al-Mukhtar al-Saiami, “Zara ‘at khalaya al-Jihaz al-‘asabi wa khassatan al-Mukh,” in Al- Ru’yah al- Isfamiyyah li-
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0 medical doctor has deemed that a person who is considered a potential donor will definitively
die, at that moment it is allowed to procure or take that person’s organs and transplant them
into a needy recipient. This is because a living person is better than a dead person and,
consequently, the living are accorded a higher priority than the dead. The organ transplantation
in this case then becomes a charity for the donor and a good benefit for the recipient. If organ
transplantation is viewed in society in such a way (and operationally it is done accordingly),
then it serves the public interest. One of the most important Islamic rules is that necessity
allows for the use of prohibited things; in this context, organ transplantation is justified because
it will save the lives of many needy people who will otherwise die.5™

There are many Islamic rules which justify organ transplantation, for instance: 1) for
removing difficulties and afflictions from the people; 2) necessities allow for the use of
prohibited things; 3) every affliction can be measured in its severity and impact; and 4)
difficulties and burdens bring about their own solution and have their resolution built into them.
All these rules show that Islam is not a static religion, but instead one which always allows
people to remove their burdens and afflictions. Moreover, Islam safeguards the welfare of
Muslims and serves the public interest. Sickness in Islam is considered an affliction and a burden
and therefore to be gotten rid of. The Qur’an gives ample examples in this regard in the
following verses: 2:286; 7:157; 22:78; 4:28—in particular, these verses show that Islam is not a
static religion, but that rather it is the people who are themselves static in their interpretations
and conduct. Moreover, the Prophet (pbuh) (as narrated by Imam Ahmad) said, “Allah has sent
me with an easy religion” ; as well as, “The religion of Islam is an easy religion”, and “Make

religion easy, do not make it difficult, encourage people, and do not discourage people.””!

Section 3.37 Dire Necessity

Muslim scholars have already answered the dilemma of organ transplantation from
brain-dead persons under the “dire necessity” rule in Islam, which says that clear necessity
permits the taking or doing of otherwise prohibited things or actions. One of the clear
necessities in this case is to save someone's life who is still alive but who is dying for lack of
organs due to his/her original organs having failed and become useless. There is a clear

obligation to save the life of a living donor.®* The prohibited action in this case is to injure the

670 Wahbah al- Zuhayli, Nazariyyat al-Darurat al- shar ‘iyyah (Beirut: Al-Risalah Publication, 4" ¢d, 1985), 81.
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n brain-dead person's body in an effort to retrieve his organs to transplant into another.

However, al-Salami says that the question is: Is treatment for sickness or disease equal
to eating under dire necessity? Ibn Taymiyyah says regarding this matter that, to take forbidden
things as medication is not equal to eating un-slaughtered meat due to hunger in order to stay
alive. To eat is an obligation and anyone who is under dire necessity can eat un-slaughtered
meat to avert death, but we do not know if a person will get well or if the particular medication
is necessary.®” However, it seems that these Muslim scholars did not have enough trust in the
medical professionals of their time.

It is my opinion that saving one’s life by taking unlawful food or unlawful things such
as medicine is analogous to organ transplantation. My evidence for this is the ‘Ulama” Council
(of Saudi Arabia) Declaration No 99 (dated 6/11/1402 H.) and also the declaration of the Saudi
Government No.4 (29221), which has permitted organ donation.®™

Also, it is my belief that since the question of organ transplantation is basically a matter
of 7jtihad, no scholar can claim in this era that he has a clear-cut answer. Therefore, organ
transplantation requires more research and more cooperation between Muslim institutions,
including medical professionals and Islamic scholars (jurists, muhaddithin, mufassirun,

philosophers, theologians, and ethicists) as well as the co-operation of all the world.

Section 3.38 Prolonging Life through Organ Transplantation

Organ transplantation must be seen as an important procedure that medical doctors have
discovered to keep and maintain life within human organs, after the spirit, as well as direct
consciousness, have left the body. This procedure is used so that organs may be retrieved from a
person who no longer requires it and be transplanted into another person who needs them.
Consequently, in their decision-making some of the ¢ u/ama’ have said that a living person is
better than the dead person as an Islamic rule; and therefore, have made it permissible to retrieve
the organs of brain-dead persons.®”

Contemporary societies may not permanently face this dilemma of using the brain-dead
person’s organs at all, since one day we may not need human organ transplantation and will

instead be able to replace all human organs with synthetic or plastic ones. Moreover, we may

673 Muhammad al-Mukhtar al- Salami, “Nihayat al-Hayah al-Insaniyyah,” in A/-Hayah al-Insaniyyah : Bidayatuba wa-
Nibayatuha f7 al-Mathum al-Islami, 2., 454-55.

674 1bid., 459.
U 675 Muhammad Na‘—im_Y?ﬂn, “Nihayat al-Hayah al_—lns—aniyya_h fi Daw’ aI-Nussz_ al-Shar‘iyyah wa- ljtihadat al-‘Ulama’ al-
Muslimin,” in Al-Hayah al-Insaniyyah : Bidayatuha wa- Nibayatuha f7 al-Mafhum al-Isiami, 2., 425.
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O make greater use of animal organs in order to protect the rights of brain-dead patients and other
vulnerable people so that their organs will not be unlawfully taken while they are still alive.

Y asin says that if we accept the opinion that a brain-dead person cannot be considered
really dead except when the heartbeat stops in addition to brain-death, this means it is
impossible to perform and conduct critical organ transplantation, such as the heart and other
single organs. Indeed, he maintains that to effectively salvage such organs, they must be
removed while people are still alive.’® Therefore, given the complexity of the matter Yasin
criticizes any muffi who would give one fatwasaying it is permissible to transplant the heart
and at the same time gives another fafwa saying that a brain-dead person is alive while his/her
heart is still beating even though his/her brain is dead.®’” In particular, Yasin asks if these two
fatwa are not contradictory to established medical opinion regarding brain-death and the signs

of death.%"

Section 3.39 Brain-Dead Persons and Organ Retrieval

I have discussed at length what medical doctors have written about the situation of
brain- dead persons. The consensus of the medical experts is that human life ends when brain
death occurs. Their position is that it is permissible to benefit or take the organs from a brain-
dead person in-order to transplant them into another person even though the brain dead person’s
overall bodily system is still functioning (including digestion, breathing, blood circulation).
Medical doctors have said that it does not matter whether the brain-dead person’s bodily system

is functioning by itself or functioning through synthetic equipment.

676 1bid., 425-6.
U 677 1bid., 425.

678 1bid., 425.
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ﬂ Chapter Four: Ethics and Health Policy

Section 4.1 Ethics and Health Policy

Introduction

This chapter will primarily discuss the different methods and procedures proposed by
various scholars to increase the availability of organs and tissue; as well as to alleviate the
current high demand for organs. Some of the authors profiled discuss methods to increase organ
and tissue donation which have been adopted internationally (such as presumed-consent laws in
Western Europe) and some other methods that have only been adopted in the United States.
However, despite these numerous proposed initiatives (some of which are already in use), there
continues to be a high and growing demand for organs.

In this context, Arthur L. Caplan and his colleagues in “Ethical and Policy Issues in the
Procurement of Cadaver Organs for Transplantation” advocate harvesting organs through
presumed consent, if there is no prior refusal by the donor. Moreover, they insist that hospitals
must pro-actively serve to facilitate the donor or his/her family’s decision to donate before
death. The reason for this is that they say if hospital staff ask the donor’s family to donate
organs after death, not only is this approach negative (given the circumstances) but also
ultimately useless in procuring organs since the family is too preoccupied with mourning their
loved one.

Aaron Spital for his part in “Mandated Choice for Organ Donation: Time to Give It a
Try” that mandated choice is the best procedure to increase organ and tissue availability. As
well, Spital contends that organ donation is the exclusive right of individuals, not their families
or kinship. Contrary to Spital, Ann and David Klassen, in their article “Who Are the Donors in
Organ Donation? The Family’s Perspective in Mandated Choice™ argue for the need of rigourous
research into why people, both individuals and families, reject organ donation.

Lavurie G. Futterman, in “Presumed Consent: The Solution to the Critical Organ Donor
Shortage?” calls for adopting presumed consent— a method used by many European countries
such as France, Italy, Austria, Spain, Belgium, the Netherlands— to increase organ availability.
However, R. M Veatch and J. B. Pitt in “The myth of presumed consent: Ethical problems in
new organ procurement strategies” refute Futterman’s argument and state that presumed
consent is based on an erroneous assumption (that is not backed by empirical evidence), namely,

that people would donate if asked.
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0 Another method advocated by some authors like Rupert Jarvis in “Join the Club: A
Modest Proposal to Increase Availability of Donor Organs” is the incentive method, where
financial incentives are used to increase organ and tissue availability and alleviate demand. In
this regard, a similar method based on financial incentives is the commercialization and
commodification model. In his article “Life or death: The issue of payment in cadaveric organ
donation” Thomas G. Peters argues for such a model calling it a “financial incentive program”
to increase the availability of organs. In this regard as well, Dr. ‘Abdullah Daar and Yusuf al-
Qaradawi state that the financial incentive model is an acceptable procedure since it combines
both morality and money through human organ transplantation as a life-sustaining treatment. In
addition, Andrew H. Barnett et al in “Improving organ donation: compensation versus markets”
and J. Radcliffe-Richards et al in “The case for allowing kidney sales” all argue for a pure
market-based system for cadaveric organ procurement.

While on the other hand, Arthur L. Caplan and his colleagues in “Financial
compensation for cadaver organ donation: good idea or anathema?” totally reject the market
based model put forth by Barnett and Radcliffe-Richards for organ procurement. Lastly,
Edmund Pellegrino in his article “Families’ self-interest and the cadaver’s organs: what price
consent?” strongly refutes Thomas G. Peters and what he calls “death benefits incentives”.

Other scholars, whose works were extensively used in this chapter, include: Nancy G.
Kutner and her article “Issues in the application of high cost medical technology: The case of
organ transplantation”; Barbara A. Koenig and Linda F. Hogle’s article “Organ transplantation
(re) examined?”; Donald Joralemon’s article “Organ wars: The battle for body parts”; Nancy
Scheper-Hughes’s article “Theft of life: the globalization of organ stealing rumours”; Norman
Daniels’s article “Comment: Ability to Pay and Access to Transplantation”; as well as J.H.
Bryant and Z. Bankowski’s “The experience of CIOMS and WHO in addressing the problems of
health policy, ethics and human values”; Husayn ‘Abd al-Razzaq al-Gaza® iry’s “Preface: Health
Policy, ethics and human values-An Islamic perspective”; and R. W. Evans’s article “Money
matters: Should ability to pay ever be a consideration in gaining access to transplantation?”.
Moreover, I have also used in a complementary fashion other scholarly works (some already
mentioned in previous chapters) by such authors as: Eike-Henner W. Kluge; Muhammad ‘Ali al-
Bar; Muhammad al-Mukhtar al-Salami; Fazlur Rahman; Tawfiq al-Wa ‘i ; ‘Isam al-Din al-
Shirbini; Bakr Ibn ‘Abd Allah Abu Zayd; and al-‘Izz Ibn ‘Abd al-Salam.
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0 Section 4.2 Push Factors for Recipients: Self-Preservation

The chief push factor for recipients is the existential need to preserve one’s life in the
face of death. In Muslim and non-Muslim countries alike, there are patients and families in dire
need of life-saving organs. Without these organs, these people face the prospect of certain death.
For this reason, there is a very high demand for life-saving organs, but unfortunately there is
also a severe critical shortage and long waiting lists for the few available organs.®”
Consequently, the availability of life- saving organs and the urgency for transplantation has
become one of the most severe international health crises facing humanity today. It is a crisis
that carries enormous implications, on the levels of both national and global health
policymaking, as well as on the religious and ethical levels.®*

Many national governments confounded by this crisis have come to rely upon an archaic
and stringent policy of allocation based on the principle of “first come, first served ” The reasbn
for this is that the shortage of organs shows no end in sight and calls for direct decision-making
about who will have priority over whom. This policy, which employs the use of national waiting
lists has done little to appease the insatiable international demand for organs. Inevitably, the
demand for self-preservation pushes those who are wealthy and desperate to use the financial
means at their disposal to seek extra-judicial avenues in order to procure organs for themselves.
Though this action is illegal, the fact remains that wealthy patients are not willing to risk the
perilous vagaries of waiting for “their turn”, which could take years. Therefore, wealthy patients
have sought to circumvent the public system through private clinics and hospitals and, of
course, through direct contact with private donors to hasten their access to life-saving organs.®*!
Given the sheer number of those willing to sell their organs for profit (out of economic hardship
and other donor “push/pull” factors) and those awaiting organs for transplant this would seem a
most appropriate recourse of action.®*” However, this is not a question only of self-preservation;
it has important moral and ethical consequences for both the potential recipient and donor. This
case presents dilemmas which cannot be easily ignored by any religious person or secular

authority, in particular by Muslims.

679 ‘Isam al-Din al-Shirbini, “Munagashat al-Abhath al-Muta ‘alligah bi- Zara ‘ati wa-Bay * al-A ‘4@’ ,” in A/-Ru 'yah al-
Islamiyyah li-Ba ‘d al-Mumarasat al-Tibbiyyah, 377.

680 1bid., 377.
681 ‘ls_gm al-Dl_'_n al-Shirbini, “Munagashat al-Abhath al-Muta ‘alligah bi- Zara ‘at wa- Bay * al-A‘da’, ”, 377, Mukhtar al-Mahdi,
“A‘da’ al-Insan Bayna al Hibati wa- al-Bay * wa- al-Akhdh biia wa siyyah,” , 300-1.
U 682 “Isam al-Din al-Shirbini, “Munagashat al-Abhath al-Muta ‘alliqah bi- Zara ‘at wa- Bay * al-A ‘dai”, ”, 377.
683 1bid.377.
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0 Section 4.3 Organ Commercialization and Human Dignity

The purchase and sale of human organs and blood are generally prohibited in Islam, the
overriding reasons being to protect the existence of the human race and human dignity from
slavery in the form of commercialization. Human beings in Islam are seen to have value, dignity
and sanctity; and therefore, it is necessary to protect this sanctity and dignity from
commercialization. On this basis, human body parts cannot be bought or sold under commercial
terms. However, under necessity people who are in need of organs can obtain them through the
process of donation and gift (which falls under charity) from those who are willing to give their
organs, seeking a reward from God in good faith.®** In my opinion, the selling and buying of
human organs under dire necessity to save lives does not infringe upon human value, dignity and
sanctity; this scenario is quite different from commercialization which can lead to a new kind of

human slavery and turn human beings into commodities, to be sold and bought.

Section 4.4 Ethics of Organ Transplantation

The interdisciplinary field of bioethics has its origins in formal analyses, primarily
philosophical and legal in nature. The appropriate use of end-of-life medical technologies
dominated in its early period and drew from de-contextualized, analytic-philosophical models of
autonomy, beneficence, and justice. Similarly, Dr. Husayn ‘Abd al-Razzaq al-Gaza’iry—who
was the former Minister of Health for the Kingdom of Saudi Arabia, the first President of the
Supreme Council of the Arab Board for Medical Specializations, and recent WHO regional
director for the Eastern Mediterranean— in his article “Preface: Health Policy, Ethics and
Human Values-An Islamic Perspective” defines the abovementioned ethical terms in the

following manner:

1. Human dignity: a human being should be treated and respected as a person, which is to
say as an individual who has rights to claim and duties to perform. Moreover, patients
have the right to know all the detail relating to their illnesses, to receive the proper
treatment, to have their medical secrets safeguarded, and to obtain adequate care;

2. Beneficence: beneficence involves an additional value, namely the conviction that one
should at all costs fulfil one's duty towards one's brothers and sisters in humanity and
care for them, particularly those who are weak or helpless, in the same way that one

would care for oneself;

O

684 Bakr Ibn ‘Abd Aliah Abu Zayd, Figh al-Nawazil. , 61.
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ﬁ 3. Justice: justice means equity in meeting needs and in delivering care. In the area of
health, justice is reflected in maintaining (as much as possible), equality in the
distribution of health resources and the provision of preventive and curative
opportunities, without discrimination with regard to sex, race, belief, political

affiliation, social or intellectual level, age, or other considerations.®®

Today, there is no denying that sophisticated medical technologies save lives; however,
these advances have also generated complex economic, social and ethical problems.®*® This is
because organ transplantation is not only a high-cost technology, but it also involves a scarce
resource which is donated in life or death by other human beings. There is a huge potential risk
to compromise quality of life as well as the patient’s survival.®*’

Apart from the enormously high cost of organ transplantation, there is also its potential
to create public-policy chaos since the current high demand for transplant procedures is coupled
with the supply-side constraint of organ availability. The basic problem is that there are just too
many people in need of organs and not enough organs to go around.®®®

Organ-transplant technology also depends on more than the skills of medical personnel
or those with a huge stake in the transplant industry (i.e. health care providers or policymakers),
it also depends on an adequate supply of viable human organs.*®

Many scholars see deep-seated ethical questions surrounding cadaver and live-organ
donation. For example, they ask when a potential donor is defined as dead what protections are
taken to protect him in such a powerless state? As well, who safeguards the rights of disabled
people from exploitation? There are also various issues concerning consent and physicians’
ethical responsibilities towards their patients. J.H. Bryant and Z. Bankowski in their article
“The experience of CIOMS and WHO in addressing the problems of health policy, ethics and
human values” mention that Edmund Pellegrino made an enormous contribution in this context

when he defined the major ethical terms included in their title, namely that:

685 H. A. Gaza’ iry, “Prcface: Health Policy, Ethics and human values-An Islamic perspective” The Iskamic Organization for
Medical Sciences (TOMS) and The Council for Intemational Organizations of Medical Sciences (CIOMS), (1988), 1-2.
hun::".»"www.isla}nsct.com:'clhics/cionxsfirldcx.bgml; Barbara A. Kocnig and Linda F. Hogle, “Organ transplantation(rc) cxamincd?”
Medical Anthropology Quarterly, New Sericsno. 3. vol. 9 ( 1995), 395.
686 Nancy G. Kutner, “Issues in the application of high cost medical technology: The casc of organ transplantation,”in Joumnal of
Health and Social Behaviour, vol . 28, no. 1(1987), 23.
687 Ibid., 23-27.
688 Barbara A. Koenig and Linda F. Hogle, “Organ transplantation (re) cxamined?” in Medjcal Anthropology Quartcrly, New
Serics, vol. 9, no.3( 1995), 396.

U 689 Nancy G. Kutner, “Issues in the application of high cost medical technology: The case of organ transplantation,” in Journal of
Health and Social Behaviour, vol . 28, no. 1(1987), 23.
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n 1. Health policy. is a nation or a community’s strategy for controlling and optimizing the
social uses of its medical knowledge;
2. Human values: are the guides and justifications people use for choosing the goals,
priorities and means that make up that strategy;
3. Ethics: acts as a bridge between health policy and values. Ethics examines the moral
validity of the choices that must be made and seeks to resolve conflicts between values,

which inevitably occur in making those choices.

Moreover, Pellegrino further elaborated three general purposes that motivate health policies,

namely:

1. To attempt to control the social and economic impact of the unrestrained use of
advanced medical technology in treating individual patients;

2. To achieve a more equitable distribution of the benefits of medical knowledge;

3. To use medical knowledge in an anticipatory way for the collective good of present and

future generations.

Lastly, Byrant and Bankowski in their article also discuss Robert Veatch— who like
Pellegrino focused his attention on the interactions between health policy and values.
Veatch pointedly argues that not only does policymaking “logically” require a system of
values (which for the large part are determined by culture), but that such value systems play

at least four different roles:

s First, value systems provide a framework for choosing among policy alternatives. It
requires taking different feasible options and deciding which among them is the most

valued pursuit, according to the ethical and other values of the group;

e Second, value systems provide the framework for choosing who the policymakers will
be. To choose the decision-maker is to choose the value system upon which decisions

will be made;

e Third, value systems are critical even in providing the medical and other facts upon
which health-policy decisions must be based. The cultural system of beliefs is critical

for deciding which facts will be taken into account and how they will be used for

U purposes of policymaking;
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n o Fourth, value systems are critical in determining what the possibilities are for

intercultural cooperation in health.*

Section 4.5 Dangers of Organ Retrieval (Medical Team)

In my view death is the end of a person’s life on earth, but not of his/her organs. Organs
which have been removed from a dead person and transplanted into another person now belong
to the receiver and are not related to the donor-who is already dead. Even though this person is
dead, his/her organs may live on for many years in another person’s body.

Al- Shirbini—along with other medical and religious scholars— has said that organ

transplantation procedures are permissible if they take place under the following conditions:

1) They are beneficial for the receiver; and
2) The organ retrieval does not pose a danger to the donor. However, there is no medical
doctor, Muslim or non-Muslim, who can give a 100% guarantee when it comes to
transplanting an organ from one patient into another. There are severe risks entailed in
organ transplantation procedures, both for donors and receivers.*' ¥
The medical doctor must be a professional who has the enormous responsibility of treating
and preserving the lives of his patients the best way he can. Nevertheless, according to Islam, no
one can save or take a life without the permission of Allah, since Allah says in the Qur’an that,

“and no person can ever die except by Allah’s leave and at an appointed time.*’

It is my educated belief, as well, that in Islam the saving of a soul from death may well
require all kinds of treatment needed to sustain life. Organ transplantation in effect is life-
sustaining treatment. Most of the fafawa of modern Muslim scholars allow a living person to
donate one of his/her organs in his/her lifetime. Saving a soul as stipulated in this verse can also

be done through economic means and all charitable actions such as donating money (i.e., to the

690 J H. Bryant and Z. Bankowski, “The experience of CIOMS and WHO in addressing the problems of health policy, cthics and

human values”, Is/amic Organization for Medical Sciences, (1988), 2-4. hitp://www islumsct.com/cthicy/cioms/papers.html; Nancy

G. Kutner, “Issues in the application of high cost medical technology: The casc of organ transplantation” Journal of Health and

Social Bchaviour, vol . 28, no. 1(1987), 28.

691 ‘lsam al-Din al-Shirbini, “al-Mawt wa- al-Hayat bayna al-ATibba wa- al-Fuqaha ,” in Al-Hayah al-Insaniyyah : Bidayatuhs wa-
U Nihayatuba fi al-Mafhum al-Isfami | 2., 358-9.

L42 See Appendix

692 Ch_ 3:145.
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0 sick or poor to save their lives). However, there are certain questions when it comes to donating

one’s organs (for example, through a will) after death so as to benefit those who are still living.

Al-Qaradawi for one has encouraged Muslims to give consent to donating their organs.
Pointing out that once a person is buried he/she will decompose after a few days as the earth
consumes the body and worms eat the flesh. Therefore, he says if someone can possibly benefit
from donated organs, the donor will receive rewards from his Creator, since Allah says in
chapter 5:32 of the Qur’an, “Whoever saved one life is as if he saved all human beings”.**

Connected to this is the question of what ethical concerns would arise if a person’s
guardians decide to donate his/her organs after death seeking to get religious rewards or even
financial ones so as to take care of person’s children. Moreover, some European countries have
already legislated presumed consent when it comes to organ donation; consequently, this has
allowed the removal of organs from a dead person if that person did not explicitly state an
objection in writing.*** Among the European countries that have presumed consent laws when it
comes to organ donation are France, Italy, Belgium, Holland, Spain and Portugal.®®® At the same
time, some other countries, have gone in the other direction. The United States, for instance, has
since 1986 forbidden the taking of organs from a person who has not given permission by
signing a donation card.®® Here too, the debate over presumed consent continues, although it is
used in medical institutions. Moreover, some other countries have required the permission of

the person’s close family members before any organ donation is made.*”’

Section 4.6 How to increase organ availability
It is my strong conviction that there are many ways in which to increase organ availability and
reduce the cases of organ shortages. Consequently, the whole problem of organ shortage could be

solved in a number of ways, for example:

693 Yusuf al- Qaradawi, Fatawa Mu ‘asirah , 532.
694 Arthur L. Caplan, “Ethical and policy issues in the procurement of cadaver organs for transplantation,”, 142-146 ;
Arthur L. Caplan,, C. T Van Buren and N.L. Tilney. “Financial compensation for cadaver organ donation: Good idea or anathema?”,

219-223; ‘Isam al-din al-Sherbini, “Al-Mawt wa- al-Hayat bayna al-Atibba wa- al-Fugaha, ”, 359.
695 Arthur L. Caplan, “Ethical and policy issues in the procurement of cadaver organs for transplantation,”, 142-146;
Arthur L. Caplan,, C. T Van Buren and N.L. Tilney. “Financial compensation for cadaver organ donation: Good idea or anathema?” ,
219-223; ‘Isam al-Din al-Shirbini, “Al-Mawt wa- al-Hayah bayna al-ATibba wa- al-Fuqaha, ”, 359.
U 695 Arthur L. Caplan, “Ethical and policy issues in the procurement of cadaver organs for transplantation,”, 139.
697 Ibid., 139.
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n 1] Through education and public awareness: By conveying the need for organs through the
media, religious lectures and programs that highlight the benefits of altruism, donations, charity
and rewards in the hereafter. Such an effort could work to increase organ donation positively.
Even though encouraging organ donation via altruism is based on the respect for individual
rights, it may not be the sole policy relied on in increasing organ availability. For example, al-
Qaradawi maintains that if a person who is suffering can possibly benefit from donated organs,
then the donor will get rewards from his Creator, since Allah says in the Qur’an, “Whoever

saved one life is as if he saved all human beings.”**®

2] Greater efficiency: Increased levels of efficiency of health professionals and administrative
systems and their collaboration among themselves, as well as educating the public on the merits

of donating organs for life-sustaining purposes before death.

3] Health professionals: Health professionals can play a major role to mediate the decision-
making process for organ donation by the donor. Yet, they have to be careful because if families
of dead persons have been approached at the time of death and asked to donate the organs of

their deceased loved ones, their response will usually be negative.*”

4] Mandated choice: Having a policy of “mandated choice” entails asking competent mature
healthy adults to make decisions about whether or not they want to donate their organs after
death. Aaron Spital, a chief proponent of mandated choice, believes that it is the best procedure
to decrease the shortage of organs and get consent from each person, not just from their families.
Since organ donors will record their own wishes, doctors will deal directly with the individuals
concerned as opposed to families— which is preferable. However, Ann and David Klasser
disagree with Aaron Spital on mandated choice. In their opinion mandated choice has high
moral, societal and financial costs and instead they suggest other ways of studying why people

would first reject the option of organ donation.”®

5] Presumed consent: Having a system of “presumed consent” in which individuals are assumed
to be potential donors right after death unless they have clearly refused to be organ donors.

Some European countries, such as France, Austria, Spain, Italy and Belgium, have used

698 Ch.5:32; Yusuf al- Qaradawi, Fatawa Mu‘.;,sirah, 532; Eike-Henncr W. Kluge, *“Organ donation and retricval: Whosc body is it

anyway?”, 388-89.
U 699 Arthur L. Caplan and Daniel H.Coelho. “Introduction: Part Two Policy,”, 140.
700 Ibid., 140.
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! 1 aurie G. Futterman believes that presumed consent is the

0 presumed consent for many years.
most effective way to realize autonomy and achieve a fairer and more protective system for
organ procurement.”” In contrast to Futterman, Veatch and Pitt believe that presumed consent

is based on an erroneous assumption which expects that people will donate their organs.””

6] Incentive method: One procedure that has been proposed to increase organ availability is use
of incentives. For instance, Rupert Jarvis advocates a policy where admission to future

transplant lists will be conditional on registration as a potential organ donor.”

Section 4.7 Western Opinions on Paid Incentives
Thomas G. Peters proposes an idea, which is supported by ‘ Abdullah Daar and Yusuf
Al-Qaradawi, that a "death benefit" of $1000 be paid to the estate of a donor or his family in
order to avoid human body commodification.”” Peter says the $1000 death benefit would
encourage the donor and his or her family, as well as increase the moral obligations of donors
and their family members.”® Ideas such as this of mixing donation with incentive and rewarded
gifting are gaining support in the circles of medical professionals. Still, some others, such as

Pellegrino, call this mixing idea a cover-up for human body commercialization.””’

Section 4.8 Financial Aid for Buying organs

Al-Qaradawi says it is impermissible to donate money or financial aid to someone in order to
buy organs, because the buying of human organs is not permitted in Istam. He says this is like
allowing a millionaire who is able to buy a complete person to do so; obviously we cannot

accept this as permissible.””

Section 4.9 My Critique of Al-Qaradawi and Others
In my opinion, there is no credible evidence proving that a person cannot buy an organ

or cannot collect money to buy an organ for life sustaining treatment. All human lives have

701 1bid.,140.
702 L auric G. Futtcrman, “Presumed Consent: The Solution to the Critical Organ Donor Shortage?”,161-172.

703 R. M. Veatch,and J. B. Pitt. “The Myth of Presumed Consent: Ethical Problems in New Organ Procurement Stratcgics,”, 173-
182.

704 Arthur L. Caplan and Daniel H.Coetho. “Introduction: Part Two Policy,” ,141.
795 Thomas G. Peters, “Life or Death: The Issue of Payment in Cadaveric Organ Donation,”, 196-204; J.R. Chapman and M.
Deierhoi, and C. Wight, Organ and Tissue Donation for Transplantation, 29-33; Y usuf al- Qaradawi, Farawa Muasirah, 530-33.
706 Thomas G. Peters, “Life or Death: The Issuc of Payment in Cadaveric Organ Donation,”, 196-204 .

U 797 Arthur L. Caplan and Daniel H.Coelho. “Introduction: Part Three Commodification,” , 194.
708 Yusuf al- Qaradawi, Fatawa Mu ‘asirah , 540.
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0 sanctity and there is no difference between knowledgeable or ignorant people: a human being is
a human being. Furthermore, al-Qaradawi approves the purchase of organs from organ banks
which prepare and sell organs for those who need them, similar to medications and drug
treatments.’” So, al- Qaradawi, by recognizing and allowing for those who need organs to buy
from organ banks, contradicts his previous prohibition of buying human organs. He also
overlooks the high demand for human organs and why medical institutions established these
banks in the first place. People are dying as a result of not having these organs, and if Muslim
scholars say that one must only find a free organ, many more people will surely die.

Moreover, if al-Qaradawi permits the buying and selling of organs from institutions,
specifically from organ banks— which have been established by commercial concerns that
engage in collecting organs as a means of making money— then why does he then reject the
idea that the person who owns an organ can personally obtain money for its sale, yet makes it
permissible for companies to sell organs and benefit from the sales?’'’ It would seem appropriate
that the person who owns the organ must get the benefit of the organ and in fact this may even
be cheaper than buying from a commercial company.

Why moreover, should banks get these organs free and use them to generate income and
profit from their sale? Already, human organs are directly exposed to the procedure of buying
and selling, as organs have become commercialized in various ways. What will happen to human
organs in the near future is an open question. Today, we see a tumultuous situation where
medical technology is developing and advancing in rapidly changing human societies. What is
certain is that the need for human organs will greatly increase in the future. If Muslim
governments legalize the collection of all organs from people who have died in accidents, would
that legalization be acceptable? Al-Qaradawi and his colleagues say such a legalization is
beneficial and necessary because there is such a high demand for these organs and any relevant

legislation is important.”"!

Section 4.10 Sustaining Life as Part of Human Dignity in Islam
Allah says: “We have honoured the sons of Adam; provided them with transport on land
and sea; given them for sustenance things good and pure; and conferred on them special favours,

above a great part of our creation.””"?'*

709 1bid., 534.
710 [bid., 534.
U 711 1hid., 537.

712 Ch.17 : 70.
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m Muhammad °Ali al-Bar argues that the exceptional status of human dignity comes from
the fact that man is the vicegerent of Allah on earth, as stated in the Qur’an.””® As evidence, he
cites the specific Qur’anic verses, “Behold thy Lord said to angels: I will create a vicegerent on
earth” and “ He fashioned man in due proportion and breathed into him something of His
spirit.””'* He also says the progeny of Adam was honoured by Allah since in the Qur’an it says,
“We honoured the progeny of Adam, provided them with transport on land and sea, given them
for substance things good and pure, and conferred on them special favours above a great part of
our creation.””"

Likewise, Allah says in the Qur’an: “On that account: We ordained for the Children of

Israel that if any one slew a person - unless it be for murder or for spreading mischief in the land

- it would be as if he slew the whole people: and if anyone saved a life, it would be as if he saved

the life of the whole people. Then although there came to them Our apostles with clear signs,

yet, even after that, many of them continued to commit excesses in the land.””'¢ "

Section 4.11 Organ Retrieval and Procurement

Muhammad al-Salami says that, according to medical experts, once “dead”, donated
organs do not recover and are useless for transplant purposes. Thus, he says they must be
removed while the donor is alive and this is the reason for the debate in both religious (ethical)
and medical (practical) circles regarding organ transplantation.”'” But al-Salami contradicts
himself here since he rejects and does not recognize brain-death as a complete death; instead he
says that the brain-dead person is alive and permits the taking of organs while the organs are

still alive.”"®
Moreover, al-Salami divides donated organs into four categories:

1.Primary organs (essential for life): such as the heart(single);

2. Secondary organs (essential for life): such as the lungs, kidneys and eyes (pairs);

143 See Appendix

713 Ch.2:30.

714 Ch.2:30, Ch.15:29-31.

715 Muhammad “Ali al-Bar, Al-Mawgif al-fighf wa al-Akhlaqi min Qadiyyat Zar* al-A‘da” , 161; Fazlur Rahman, Health and
Medicine in the Islamic Tradition, 106-9 .

716 Ch. 5:32.
L44 See Appendix
U 717 Muhammad al-Mukhtar al-Salami, “Zara at khalaya al-Jihaz al-* Asabi wa- khassatan al-Mukh,”, 119.
: 718 Muhammad al-Mukhtar al- Salami, “Nihayat al-Hayat al-Insaniyyah,”, 451; Muhammad al-Mukhtar al- Salami,“Munagashat al-
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0 3. Secondary organs (not crucial for life): such as hands and legs;
4. Various parts of the body: such as skin and other tissues.’"’

Although al-Wa“ rejects brain death as a complete death, nonetheless, he accepts organ
donation and transplantation.””® This is because Sunni Muslim scholars have given permission in
the form of a religious decree or fatwa allowing for organ donation, retrieval, procurement and
transplantation of animal organs into human beings and for human transplantation of organs
from one person into another person under specific conditions.”” For example, if the organ
donor is a living person that person must be (1) in full possession of all his rational or
intellectual faculties, be mature, alive, and capable enough to know his best interest; (2) that
person must not harm his own life by donating his vital organs and the procedure must not pose
aharm to the person directly or indirectly or to the lives of dependents i.e. wife, children,
parents and other immediate family members; (3) there must be a “dire necessity” for organ
donation, where the person has no hope of surviving without receiving those organs to save
his/her life; (4) there is no other substitute for the human organs such as synthetic organs, plastic
organs or animal organs that can do the job as well as human organs.””* Retrieval and
procurement of organs from dead persons (including brain-dead persons), so as to transplant
their organs into living persons who are facing death, is allowed since it is a “dire necessity”
according to the above-mentioned religious decree. The procedure seems to be approved in the

Qur’an:

On that account: We ordained for the Children of Israel that if anyone slew a person -
unless it be for murder or for spreading mischief in the land - it would be as if he slew
the whole people: and if any one saved a life, it would be as if he saved the life of the
whole people. Then although there came to them Our apostles with clear signs, yet, even

after that, many of them continued to commit excesses in the land.””

Organ retrieval and procurement can therefore be seen as part of helping the needy

person facing imminent death or prolonged illness ending in death. I believe that the greater

719 Muhammad al-Mukhtar al-Salami, “Zara ‘at khalaya al-Jihaz al- ‘Asabi wa- khassatan al-Mukh,”, 106.
720 Tawfiq al-Wa ‘i, “Haqgiqat al-Mawt wa- al-Hayah fi al-Qur'an wa- al-Ahkam al-Shar ‘iyyah,”, 481.

721 Ibid., 481.
U 722 Tawfiq 1-Wa 4, “Haqiqat al-Mawt wa- al-Hayah fi al-Qurian wa- al-AhKam al-Shar ‘iyyah,”, 481.
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0 right of the living person overrides that of the dead person.””* This is not about disrespecting the
' dead; the overriding interest here is to save the life of a person who is going to die unless he/she

receives those organs.

Section 4.12 Family Consent

When it comes to harvesting organs, there is widespread belief that in addition to
permission from the donor, consent must also be obtained from the people who are dependent on
the donor. For example, if a man wants to donate an organ his wife must give permission and
vice versa. The immediate family members must also give permission to their father, mother,
brother, son and daughter, because if the donor suffers in the future due to complications
stemming from his actions, the dependent members of his family will also suffer. Therefore,
they have the right to oppose his organ donation. Neglecting to obtain this permission is an
infringement of the rights of the dependents.”” Such an opinion is held by al- Qaradawi, al-
Tantawi, Jad al-Haqgq, al-Salami, and ‘Abd al-Basit.

Others, like Al-Wa, reject the notion of family consent, insisting that the potential
donor is the only one who must give his/her consent for organ donation in his lifetime.”*® Al-
Wa‘T says the only reason for asking permission from the dead person’s family and his/her close
kin to remove the organs in order to transplant into another person is to make the donor’s family

2 He not only believes that family

happy and satisfied so as to avoid bad consequences (fitnah).
members do not have a right to give or reject the taking of the dead person’s organs; but also
that there is no problem in keeping the donor and his organs alive in order to transplant them.
Moreover, he supports keeping these organs on ice so as to transfer them from one country to
another- so long as they are protected from being damaged.””

Though the principles of Islam do not stand in the way of being an organ donor or
receiver and Muslims can and do carry donor cards, there are however, arguments among
Muslim scholars about whether the next-of-kin of a dead person can donate the deceased
person’s organs if the person’s permission is lacking. There is also no unanimous decision that
donated organs must be given freely without reward, but only that the commercialization of

organs is prohibited.

724 Tawfiq al-Wa ‘i, “Haqiqat al-Mawt wa- al-Hayah {1 al-Quran wa- al-Ahkam al-Shar‘iyyah,”, 481.
725 Yusuf al- Qaradawi, Farawa Mu “asirah, 533.
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n As an example of Western opinion, Nancy Kutner says public apprehension over organ
donation influences public policy to the extent that even though the Uniform Anatomical Gift
Act does not require doctors to get family approval for the removal of organs, surgeons usually

seek family consent even when a signed donor card is available.”

Section 4.13 Moderate Opinions on How To Increase Organ Availability
There are some common-ground opinions and proposals between the two extremes when
it comes to getting permission for organ donation and retrieval. Such opinions include having:
1) Presumed consent;
2) Routine removal legislation;

3) Donor family compensation plans or rewarded gifting.”’

We have seen that a number of Western countries have legislated presumed consent laws.”'
Moreover, all these countries permit healthcare professionals (doctors, nurses, hospital
administrators) to procure organs from patients, including brain-dead patients, if there is no
prior objection from the deceased.™

Routine removal laws would do the same as presumed consent laws by taking organs if
there is no prior objection from the person, but these laws come into effect only after family
members have been given the right of informed refusal.”*

Rewarded gifting, in the form of loan cash payments, such as are given to living kidney
donors, is another option. However, the word may also be used for other proposed financial
compensation, which might be given to next of kin who agree to donate their relatives' organs.
These are known as pre-established "death benefits"— in the form of payments of funeral
expenses or donations to a charity of the family's choice.”* A criticism levelled at this type of
payment is that it violates the ethics of altruism and charity, and will lead to something called

“incentive claims”- which will encourage organ sales at market price.”’

The unavailability of organs for those who need them and the issue of organ

729 Nancy G. Kutner, “Issues in the Application of High Cost Medical Technology: The Casc of Organ Transplantation,” in Journal

of Health and Social Behaviour, vol . 28, no. 1(1987), 27.

730 Thomas G. Pcters, “Life or Death: The Issue of Payment in Cadaveric Organ Donation,”, 200 ; Lauric G. Futterman “Presumed

Consent: The Solution to the Critical Organ Donor Shortage,”, 161-172.

73! R. M. Veatch and J. B. Pitt, “The Myth of Presumed Consent: Ethical Problems in New Organ Procurement Strategies,”, 175.
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n procurement are major dilemmas of the present era. Many critics argue that, while “donor cards”
are an excellent educational medium and certainly help facilitate the activities of transplant
coordination, they are not an effective means of “substantially” increasing the supply of organs
for transplantation. Consequently, some have called for a policy of “presumed consent” under
which organs can be legally removed from brain-dead individuals unless they carry a “refusal
card” or unless family members object.”® However, the advocates of presumed consent would
still require that the consent of the family be obtained in cases concerning brain-dead persons.”’

Many experts credit presumed consent with increasing organ availability.”® For
example, Kutner mentions that, as of 1985, thirteen countries in the world had presumed-
consent laws and their ability to supply caaaver organs needed for transplants was significantly
greater than that of the United States.”

Yet, opinion polls in the U.S. indicate that more than 50 percent of Americans support a
policy termed “required [professional] request” or “routine inquiry” requiring hospital personnel
to ask next-of-kin about organ donation when the treating physician determines that brain-
death has occurred and that medical interventions should cease.” The supporters of routine
inquiry believe that grieving families can derive significant psychological reward by exercising
the organ donation option and therefore, the required request policy can serve dual functions.”™
However, physicians and nurses may fear upsetting family members, since they know that organ
retrieval will involve aggressive procedures that seem inherently disrespectful to the deceased
patient.”*” Nonetheless, states that have enacted “required request” laws have seen an average

increase of 100 percent in organ and tissue donations.”*

Section 4.14 Presumed Consent

Scheper-Hughes says that while a presumed-consent-based system of organ donation
operate quite well in countries where civil society is strong and where democracy is

consolidated (such as in Belgium and Austria), it does not work as well in unequal societies:

736 Nancy G. Kutner, “Issues in the Application of High Cost Medical Technology: The Casc of Organ Transplantation,” , 27-8.
737 Ibid., 27.
738 Ibid.
739 Ibid.
740 Ibid. 27-8.
741 1bid., 28.
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0 ...In large, complex, and conflict-oriented nations like Brazil, the United States and
South Africa, where sharp social, ethnic, and class-based inequities divide the nation
into almost predictable ‘classes’ of likely donors and likely organ recipients, and where
the risks and the benefits of medical technology are not randomly distributed,
presumed consent can only generate a kind of existential terror and ontological

insecurity in the already fragile sense of ‘ownership’ over one’s own body.”*

Specifically, Scheper-Hughes cites the horrendous case of how so-called “presumed
consent” is used in South Africa to harvest organs from the victims of homicides and car
accidents, which carries the potential of human rights violations.”* She says in some parts of
South Africa, the corneas, heart valves, livers and skin grafts are harvested from the victims of
violent deaths, without the knowledge or consent of family members. The body parts are
distributed to the appropriate surgical and medical units in public and university teaching
hospitals, for use in transplantation.” Scheper-Hughes adds that in light of these “semi-licit
mortuary practices”, it is possible to understand the circulation of organ stealing and selling
rumours that circulate among the less well educated members of societies marked by vast

inequalities in the distribution of medical technologies and medical care.”*’

Section 4.15 Ethical Problems with Presumed Consent in America

Scheper-Hughes points out that the ethical problem of “presumed consent” for organ
retrieval from cadavers is not limited to countries like Brazil and South Africa where “vast”
segments of the population are illiterate or semi-literate. In fact, she says that in the United

States, unknown to most Americans, James Childress found that:

The legal structure and the laws regarding organ harvesting from cadavers in the
United States are marked by inconsistencies regarding rights holders, whether [these

are] the individual while alive or the family after the individual’s death.”*®

744 Nancy Scheper-Hughes, “Theft of Life: The Globalization of Organ Stealing Rumours,” in Anthropology Today, vol.12,
1n0.3(1996), 9-10.
745 Ibid., 9.
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0 Moreover, Scheper-Hughes comments that in practice “the state” often assumes rights
over cadavers presumed to be “abandoned” by kin. Additionally, there exists a “presumption of
consent” in the U.S. to the “routine removals” of corneas, skin grafts, pituitary glands and
other body parts from the dead under ordinary circumstances, without informing the next of

. - 749
kin based on a presumption of consent.

In some parts of the United States, again according to Scheper-Hughes, doctors can
harvest organs without the family’s consent and the failure of kin to express any disagreement
is based on lay people’s ignorance of these routine hospital and morgue practices.”’ As an
example, Scheper-Hughes cites a case in California where no one knew—except a visiting
transplant surgeon from Oman, ‘Abdullah Daar— that doctors were not prohibited by state
laws from “salvaging” corneas from deceased patients without requesting permission or even

informing next of kin.”"'

Section 4.16 Commodification
Since the 1980s many members of transplant institutions have encouraged the idea of
financial incentive programs asserting that money and morals can be combined in human organ

transplantation. There are two arguments in support of this belief:

1] Libertarian: the individual’s autonomy protects the right of the donor to dispose of his/her

body parts in any fashion.

2] The sale of cadaveric organs is an acceptable procedure if it guarantees more organs will be
available to save more lives. Some scholars believe in the validity of both arguments. In any

case, human organ commercialization will remain a controversial subject.752

A frequently asked question is: Is it possible to mix commercialization and altruism in
human body parts? The mixing idea comes from within the transplantation institutions. For

example, al-Qaradawi and Daar call for "rewarded gifting" or donation between non-related

749 Ibid.
759 Ibid., 10.

75 Ibid., 10.
U 752 Arthur L. Caplan and Daniel H.Coelho, “Introduction: Part Three Commodification,” In Ethics of Organ Transplants: The
Current Debate, edited by Arthur L. Caplan and Daniel H. Coelho, 193-195 (New York: Prometheus Books, 1998).
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m organ donors and recipients.” The compensation of donors could be managed by cultural,
social, and religious regulations in Muslim countries, which are applicable in the whole world.
Al-Qaradawi has also issued a fatwa stating that "rewarded giving" or "donation with
incentives” is acceptable.””* Similarly, Daar's proposal declares the use of rewards to be an
acceptable incentive which serves as a good faith for all.”>

In "rewarded gifting", the idea is to offer a $1000 “death benefit” incentive to the
families of the dead person. Thomas Peters has proposed that such a financial incentive in the
form of death benefits for families would increase donation.”® On the other hand, Edmund
Pellegrino stresses that Peters' rejection of donation and altruistic motivation could have a wide-
reaching detrimental effect on the future supply of donated organs.”’

Pellegrino believes that the death-benefit incentive would be inherently suspicious and
an ethically questionable method. He believes that education and an altruism program will solve
the demand for organs.””® Andrew Barrett and his colleagues do agree with Pellegrino's rejection
of the death benefit incentive program to increase organ availability. However, this is because
they believe that the incentive is not sufficient and advocate a market-based system of cadaveric
organ procurement as the only solution to solve the organ shortage. Consequently, Barnett et al.
say the market-based system is the only practical and ethical way to increase organ
availability.”’

For their part, Caplan et al condemn the use of an incentive— be it death benefits,
compensation or part of a market based system— for cadaveric organs as an unacceptable
method which endangers the autonomy of individuals and leads to commercialization and
commodification.”®® They also say that such a model threatens the fundamental rights of poor
people as well as the basic values of human life, respect and self-esteem. Moreover, they say a
market based approach to organ procurement faces strong opposition from many religious

761

groups who condemn commercialization and commodification.”' Lastly, Caplan et al say the

use of financial incentives would also further reduce organ availability by causing the collapse of
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0 organ donation.”®

The controversies about human organ commercialization and commodification will
continue to dominate the bioethics literature. Also, the debate around the controversy, as well as
the role of economics and paying death- benefit incentives will have an effect on organ
availability positively or negatively.

Money will play an important role in access to organ transplants. Roger W. Evans sees
money as critical given the competing health and social needs.””® However, Norman Daniels
believes that making scarce health care services available to only those who can afford to pay is
a morally and ethically unacceptable method under any circumstances.”* Daniels and Evans
both maintain that there will be an ongoing battle centred around economics, values and ethical
issues related to organ transplantation.”®

Those in America who advocate for organ markets despite the Transplantation Act tend

to see its potential in increasing the availability of organs for transplant, as Kutner mentions:

Theoretically, a market system of organ procurement could operate simultaneously with
an altruistic system of organ donation, but it is difficult to imagine that individuals or
families would not want to receive compensation for organs if others were benefitting
financially. An alternative would be to give tax credits to individuals who donate or to
families whose relatives are post-mortem donors or to offer a savings in health care
costs for healthy adults who make promoter commitments to cadaver organ

donations.”®®

However, Kutner adds that even these policies could raise legal, administrative, ethical
and social questions that would be difficult to resolve and that the “market model” does not
seem to offer a “workable” solution to the problem of organ shortage, particularly in the United
States.”®” Moreover, Kutner calls for the need by medical professionals for clear ethical norms
and procedures to be followed when organs are retrieved, since the medical staff may need

emotional support.”®
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764 Norman Daniels, “Comment: Ability to Pay and Access to Transplantation,”, 242-246.

765 Arthur L. Caplan and Daniel H.Coelho, “Introduction: Part Three Commodification,”,195.

o 766 Nancy G. Kutner, “Issues in the Application of High Cost Mcdical Technology: The case of organ transplantation,”, 29.
767 Ibid., 29.
768 Ibid., 28.
190

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



0 Section 4.17 Organ Transplantation and the Social Contract

Scheper-Hughes also maintains that organ transplantation takes place within “specific”
historical, social, medical and political contexts and that transplantation depends on a “social

7% Accordingly, national and international laws are needed which

contract” and social trust.
protect the rights of potential organ doors, living and dead.” Moreover, Scheper- Hughes says
that organ donation requires a transparent process of informed consent; however, this situation
is not prevalent in many countries where transplantation is primarily from poor bodies into rich

ones.””!

Section 4.18 Improving the Success Rate of Transplantation

Donald Joralemon argues that health professionals face certain problems associated with
organ transplantation especially those of lowering the barriers between community and medical
values and increasing organ availability.”’” In my opinion the difficulty lies in how to educate
people about the importance of organ transplantation and thereby convince them to make their
organs available for transplantation. Doctors also must find ways to protect individual rights in
regard to organ transplantation. It is crucial to discuss these problems relating to biomedicine,
bioethics, ethics, transplantation and organ donation.

The success of organ transplantation is also greatly dependent on the development of
specific drugs designed to reduce organ rejection.””” One of these drugs, Cyclosporine (first
produced in the 1980s), allows physicians to reduce the body’s rejection of foreign tissue, which
can have life-threatening side effects.””* Because early results of organ transplants were
impressive, particularly of vital organs (such as the heart and liver), successful heart and liver
transplant surgeries increased yearly.””* Needless to say, research is ongoing, and the success rate

of transplants continues to improve each year.”’®

769 Nancy Scheper-Hughes, “Theft of Life: The Globalization of Organ Stcaling Rumours,” in Anthropology Today, vol.12,
10.3(1996), 10.

770 Ibid., 10.

771 Ibid., 10.

772 Donald Joralemon, “Organ Wars: The battle for body parts,”, 336-345.
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0 Section 4.19 The Black Market in Organs
Another reason for the continuous cultural rejection of organ transplantation is the
perceived black market in organs. Various authors have discussed international cultural

77 Organ procurements could potentially

hesitation over the purpose of organ procurement.
violate human rights, especially those of vulnerable people.”” That is to say, wealthy people
could travel to other countries to obtain cheaper organs. The second issue is specific cultural
rejection of organ transplantation. This is largely due to perceptions that human bodies are
abused and exploited, especially those of brain-dead persons. Joralemon cites Willard Gaylin
who in his article “Harvesting the Dead" noted that many medical students and researchers ( as
well as pharmaceutical companies) practice on brain-dead persons by testing manufactured
drugs for toxicity by experimenting on brain-dead people.”” Some of these experiments even
involve "therapeutic collection of regenerative fluids and tissue (i.e., blood, marrow, semen, ova,
etc.) and for the removal of organs as needed.””™’

In 1984, America prohibited the sale of organs in the National Organ Transplantation
Act (as Public Law 98-507)."" Since 1984, 20 countries have similarly banned and criminalized
the sale of human organs.”® These examples clearly show the ideological battle over the human
body and organ transplantation. There are still however contradictory ideologies in Western

societies regarding the subject, with one side insisting that harvesting human organs for life-

saving use is a valid action, while the other opinion maintains the opposite.

Section 4.20 Social Equity

Many potential kidney transplant candidates are not able to undergo the procedure
because of a shortage of usable organs. This is due to two influential factors: patients’ socio-
economic status and race.”® The guidelines of the American Medical Association state that

human organs should be allocated purely on a medical basis, but social equity issues are still a
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ﬂ factor in the allocation of organs.”™ The basic prerequisites for transplantation are supposed to

be:

1) The patient’s need for the procedure;

2) Their ability to “do well” with the particular available organ.”

However, the latter consideration creates difficulty since patients with a history of prior
mental, emotional, or family problems are less likely to receive transplants. The justification for
this is the claim that stable personal and family lives are essential to transplant success, and
that organs should not be wasted in high-risk rejection situations. There have been legal and
ethical criticisms against these stringent and discriminatory selection criteria. Kutner, for

example, cites one such critique:

To what extent should patient-selection decisions be based on general evaluations of
emotional stability, as a factor in survivability, or upon specific criteria (such as the
presence of a stable home life, or absence of past psychological treatment) that may well

exclude some of the handicapped? "

Section 4.21 Economic Status

Economic inequalities also affect access to differential financial resources to obtain
organ transplants. For example, many have observed that, although the Task Force on Organ
Transplantation in the U.S. strongly advocates that transplant centres not give favoured access,
there have still been allegations that certain medical institutions, on obtaining organs for rich
recipients, receive large financial contributions. Moreover, it has also been noted that a patient’s
financial status can affect transplant success, because financial resources influence a patient’s
ability to travel to and spend time at distant medical facilities that specialize in the treatment of

certain types of patients and diseases.”’
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m Section 4.22 Race and Nationality

Race becomes a factor in the U.S. due to the fact that blacks and other people of colour
are often over-represented among the less-well-off. In addition, there is the question whether
non-immigrant aliens in the United States should have access to organs.” Those who are
against non-immigrant aliens having access to transplants, argue that scarce organs should be
reserved for U.S. citizens, especially because the donors are Americans and federal tax dollars
are used in organ procurement.”® As Kutner says, those in favour argue that persons from other
countries are willing to spend large sums to receive transplants and thereby benefit the U.S.
economy; additionally, they contend that furnishing a specialized medical service to patients
from countries that lack these services is a humanitarian service and beneficial to the image of

the U.S., abroad.”™

Section 4.23 Margaret Lock on Equity Issues

The work of Western authors, like Margaret Lock, on organ procurement and health
policies all over the world, and specifically how it relates to issues such as the black market in
organs and cultural rejection and doubt about organ transplantation from brain-dead persons,
show that it is largely caused by discrimination on the basis of economics, politics, race, culture
and nationality. Nor do all societies accept organ transplantation as a medical treatment, unless
all the equity and social injustice issues are first resolved. For instance, Lock—a prominent
anthropologist and bioethicist—who has compared the global perspectives on death and the
related politics of human body parts, specifically in Japan and North America, consistently
advocates in Twice Dead: Organ Transplants and the Reinvention of Death the injecting of
equity and ethics into processes of organ procurement and transplantation. In my view these
equity-related issues in organ transplantation can only be resolved through political, cultural and
social justice for all. The resolution of all these issues, therefore, as Lock explains, requires the
application of ethics, morals and justice all over the world without any distinctions being made
on the bases of class, race or gender. Moreover, given the prevalence of commercialization and
commodification in the procurement of organs there is an urgent need to remedy these societal

injustices, especially in relation to vulnerable populations.

‘ ’ 788 Ibid., 30.
789 Ibid.

799 1bid.
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0 Section 4.24 Commercialization
Muslims in Canada and throughout the world need assurance that there will be no
attempt to sell human organs or to develop a specific market to sell them as we often see or hear
happening in other less developed countries where human body parts are sold to medical
students on a for-profit basis without any regulation or precautions. Muslim societies, hospitals
and governments in particular should keep in mind the famous Hadith of the Prophet(pbuh), that
“ the breaking of the dead person’s bone is equal to breaking the bones of the living”— which

goes to show that the dead person’s body must be respected as the living.”’

Section 4.25 Muslim Views on Organ Donation Legislation

The determination of death—Ileaving aside the guidance of Qur’anic verses or Prophetic
tradition—ultimately depends on human opinion on the part of medical experts and Islamic
scholars. The process of death itself can vary from a short period to a very long time. The
decision often depends on the stoppage of breathing, the heartbeat and brain stem death. Brain-
death has conditions and particular signs that have been agreed upon by professional medical
doctors as a result of many years of study; therefore, it is best left to specialists to decide when
to remove all artificial life support from a brain-dead person and remove organs as a part of

treatment for life-sustaining purposes.”*

Section 4.26 Islamic Teachings on Medical Treatment

Allah is seen as the “Ultimate Healer,” as Prophet Ibrahim (pbuh) said when arguing
with his people about the omnipotence of Allah “Allah created me and it is He who guides me,
who gives me food and drink, and when I am ill, He cures me.””* Allah also “insinuates” the
treatment for illness by ascribing for instance, a healing potential to the honey produced by
bees: “...there issues from within their bodies a drink of varying colours, wherein is healing for
me...””* We know moreover that our bodies produce antibodies to protect us against disease
and other harmful infections. These above-mentioned Qur’anic verses confirm the body’s
natural auto-defence in discovering cures for illneases. But Muslims should also seek treatment

because, as the Prophet (pbuh), is quoted to have said, on the authority of ‘Usamah Ibn Shurayk,

79! Tawfiq al-Wa', “Hagiqat al-Mawt wa- al-Hayah fi al-Qur'an wa- al-AhKam al-Shar‘iyyah,”, 482.
792 Mukhtar al-Mahdi, “Nihayat al-Hayah al-Insaniyyah,”, 342; ‘Isam al-Din al-Shirbini, “Al-Mawt wa- al-Hayah bayna al-ATibba

‘ ’ wa- al-Fugaha, ”, 360.
793 Ch.26:78-81.

794 Ch.26:78-81.
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ﬁ when a Bedouin asked him whether he should seek treatment,” Yes, servants of God seek
| treatment...””>
Regarding the Muslim patient, it should be noted that every human being is bound to
get sick at some point. However, unlike non-believers a Muslim person should not panic when
afflicted with any sickness or crisis because of his faith in the mercy and help of God. In Islam
the Muslim person when sick is encouraged to seek the best treatment in accordance with the
advice of the Prophet (pbuh) and to accept that there is a cure to every disease. The Muslim

patient should also endeavour to always stay positive and assist the doctors who are attempting

to find a cure to his ailment.

Section 4.27 Human Sanctity
It is prohibited by Islam to harm, mistreat, dishonour or violate the dead body, whether
it is that of a non-Muslim or a Muslim cadaver, without a good reason.””® The dissection of a
dead person's body is not generally allowed in Islam, without necessity (darirah).”’ The dead
person has sanctity, whether Muslim or non-Muslim. Some of the important reasons, which
allow dissection of the human body, are: the foetus of a dead pregnant woman, or valuable items

(gold or money), which someone swallowed. Al-Zuhayli concludes that:

According to the rulings, any kind of dissection or surgical operation that has been done
on a dead person, in answer to necessity, is permissible. For instance, dissection for the
recognition and differentiation between innocents and criminals, in order to reach the
truth of the real wrongdoers, or dissection for gaining knowledge, learning medicine,
and similar cases is permissible. According to the Islamic principles, it is also
permissible in order to establish justice ( ‘ad/) and to avoid injustice (zu/m) from
happening to innocent people and to ensure that the guilty do not escape from
punishment. Yet, although such dissections are permissible in Islam, they must be
performed under necessity, within boundaries and without violating the rights of the

dead.””®

795 Muhammad Ibn Yazid Abu ‘Abd Allah Jbn Majah, Sunan Ibn Majah. , 1137-38; Muhammad Ibn ‘Isa Abu ‘Isa Al-Tirmidhi,

Sunan al-Tirmindbi . , 383; Sulayman Ibn al-Ash‘ath Abu Dawud al-Sijistani, Sunan Abi-Dawud., 331.
796 Muhammad ‘Ali al-Bar, A/l-Mawgif al-fighi wa- al-Akhlagi min Qadiyyat Zar * al-A ‘da’. , 162.

U 797 bid. 162.
798 Bakr Ibn ‘Abd Allah Abu Zayd, Figh al-Nawazil, 23; Fazlur Rahman, Health and Mcdicinc in the Islamic Tradition, 106-9;
Wahbah Zuhayli, NaZariyyat al-Darurat al- shriiyyah. , 81 .
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n It is obligatory for the medical doctor performing the procedure to replace as much as
possible of the dead body's organs to their proper position and correctly mend the body. That
means that dead body's parts must be collected and the incision closed by sewing it up and

shrouding the body.” In the Qur’an, Allah says:

Who made all things good, which He created and He began the creation of human from
clay, then He made his seed from a draught of despised fluid. Then He fashioned him
and breathed into him of His sprit, and He appointed for you hearing and sight and
hearts. Yet small thanks do you give for it? 3%

Allah says, "We have honoured the sons of Adam; provided them with transport on land
and sea; given them for sustenance things good and pure; and conferred on them special favours,

above a great part of our creation.”*"'

Human life is sacred, as human beings are the most honoured creatures on earth; moreover,

human beings are dignified in death and life.*"

Section 4.28 My Comments

Saving one person's life is equal to saving the lives of all humanity.As Margaret Lock
persuasively argues: organ donation is a benevolent act to assist people urgently in need;
therefore, human organs should by all means be donated. However, at the same time it should
not be prohibited to buy organs, if the needy person cannot find any other means to save his/her
life. Moreover, any person who financially supports the needy will be rewarded by God. What is
prohibited in Islam is to sell human organs for the purpose of commercialization and co-
modification, in other words, for profit. The reasons for these prohibitions are many and include:
1) it will lead to human slavery; 2) materialization; 3) poor people will become the victims; 4)
the wealthy will become sole beneficiaries; and 5) the dignity of mankind and the sanctity of
human life will be lost.

Seeking medical treatment is recommended, since the Prophet of Islam (pbuh),

encouraged Muslims to obtain cures for sickness, although it remains the individual person’s

799 Wahbah al- ZuhayR, Nazariyyat al-Darurat al- shriyyah., 80-1; Bakr Ibn ‘Abd Allah Abu Zayd, Figh al-Nawazil,, 23.
800 Cp, 33.7-9.

801 Ch. 17:70.
U 802 Wahbah al-Zuhayli, Nazariyyat al-Darurat al- shriiyyah . , 80; Fazlur Rahman, Health and Mcdicine in the Islamic Tradition,
106-9.
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n responsibility to decide whether or not to search for treatment, including organ

i transplantation.*” However, there are boundaries to the use of human organs, such as sustaining
the life of another person, without violating the deceased. Some conditions have been previously
mentioned. The Prophet of Islam, peace be upon him, said, “Breaking the bones of the dead is
like breaking the bones of the living.”** It is quite clear that the organ transplant process should
be used for internal organs, not the externai. Moreover, it is obvious that doctors, who perform

organ procurement, must do their best to keep the organs useful and beneficial for recipients.

Section 4.29 Seeking Treatment

Al-‘Izz Ibn ‘Abd al-Salam said: “Medicine similar to Shari‘ah is for human benefit, as well
as being in the public interest and useful for human treatment and protection from diseases and
sickness.”" Within the principles of rules in the Islamic religion, seeking treatment is
permissible and is subject to, “the knowledge of necessity.” Therefore, seeking treatment (be it
organ transplantation or medication) is allowed and permitted, in order to protect human

existence and continuity.

As Bakr Abu Zayd records in his book Figh Al-Nawazil, treatment should be sought:

1. To maintain present health;

2. Torestore lost health, as much as possible;

3. To reduce sickness, as much as possible;

4. To carry out less risky treatment, in order to achieve greater benefit, and prevent greater

danger.?®

Section 4.30 The Position of Islam in Seeking Treatment
The Prophet of Islam (pbuh) was quite explicit in saying that people should “search for
treatment.”®" This Prophetic Hadith is a general command, and includes every kind of
treatment. He provided many examples of this belief in his own life, as is recorded in these

Abhadith, among others:

803 Muhammad Ibn Yazid Abu *Abd Aliah Ibn Majah, Sunan Ibn Majah ., 1137; Muhammad Ibn ‘Isa Abu ‘Isa al- Tirmidhi, Sunan
al-Tirmindhi. , 383.

804 Sulayman ]bn al-Ash‘ath Abu Dawud al-Sijistani , Sunan AbJ- Dawud. , 544; Muhammad Ibn Yazid Abu ‘Abd Allah Tbn
Majah, Sunan Ibn Majah , 516.

805 Al “izz Ibn ‘Abd al-Salam al- Sulami, Qawa‘id al-Ahkam 7 Masalih al-Anam, 4 .
, 806 Bakr Ibn ‘Abd Allah Abu Zayd, Figh al-Nawazil ., 21.
U 807 Muhammad 1bn Yazid Abu ‘Abd Allah Ibn Majah, Sunan Ibn Mazjah. , 1137; Muhammad Ibn ‘Isa Abu ‘Isaal- Tirmidhi, Sunan
al-Tirmindhi. , 383.
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1. Ibn “Abbas said, “The Prophet of Islam has done blood letting on his head...”*"

2. Jabir Ibn ‘Abdillahi visited someone when he was sick and said to him, “I am not
leaving here until you have blood letting, because I heard the Prophet saying, ‘In it is a
cure.”®®

3. Anas bin Malik narrated that the Prophet, said, “The best thing you can do to treat
yourself is blood letting and al-Qistul bahry [al-Qistul bahry is an Indian tree used to
treat sickness in the 7" century and a term transmitted through the above Hadith of the

Prophet].”*"

Ibn Hajar notes, in relation to this practice that bloodletting allowed sickness to leave the
body.*"" It was widely used in the time of the Prophet(pbuh), and is still practiced in many

Muslim countries.

4. Sahl Ibn Sa‘d Al- Sa‘idi, may Allah bless him, told the story of the Prophet’s injury in
the battle of Uhud: “Fatimah, daughter of the Prophet, had come to wash blood from the
Prophet’s face, when she saw that the blood was more than water, she went to bring
stones, warmed them on the fire, and she put them on the injuries to stop blood, and it
stopped immediately.” *'*The Prophet (pbuh), allowed Fatimah to do this treatment to
stop the bleeding; therefore, Islam permits the use of any procedure for stopping
bleeding, or similar procedures;

5. Jabir Ibn ‘Abdullah, may Allah bless him and his father (both Companions of the
Prophet (pbuh), narrated the following from the Prophet (pbuh), who said, “Every
sickness has a cure, if the cure is suitable for the sickness, the person has been treated by
the permission of God.” ¥'?

6. Abu Hurayrah, may Allah bless him, narrated the following from the Prophet (pbuh),

who said, “Allah did not create sickness unless he created its cure.”®'* This and the

808 Muyslim Ibn Hajjaj, Sabil Muslim. ,22; Muhammad Ibn Isma ‘il al-Bukhari, Sahih al-Bukhari ., 15.
809 Muhammad Ibn Isma “il al-Bukhari, Sahih al-Bukhari., 15; Abu Zakariya Yahya Ibn Sharaf al-Nawawi, Shart Sahih Muslim
li- al -Nawawi. vol.14 ,191 .
810 Myhammad Ibn Isma ‘il A\-Bukhari, Safiih al-Bukhari, 14.
811 Ahmad Ion Hajar al-*Asqalani, Fat b al-Bari Sharh Sahih al-Bukhari. vol.10, 148.
812 Muhammad Ibn Isma ‘il al-Bukhari, Sabih al-Bukhari, , 19.
813 Muslim Ibn Hajjaj, Sahilr Muslim. , 1729; Mubammad Ibn Yazid Abu ‘Abd Aliah Ibn Majah, Sunan Ibn Majah. , 1138.
U 814 Muhammad Ibn Yazid Abu ‘Abd Allah Ibn Majah, Sunan /bn Majah., 1137; Muhammad Ibn “Isa Abu “Isa al-Tirmidhi, Sunan
al-Tirmindhi. , 383; Muhammad Ibn Isma‘il al-Bukhari, Sahih al-Bukhari., 11-12.
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n foregoing Ahadith show that Allah did not create sickness without creating a cure for it.
Therefore, human beings have the right to seek cures. Organ transplantation is a part of
seeking treatment; just as a person is allowed to take medication, he/she is permitted to
search for organs for transplantation.

7. Usamah Ibn Shurayk, may Allah bless him, said, “I came to the Prophet and his
companion, as a bird on their head. I greeted them all, then sat down, then many nomad
people came to the Prophet and asked him, ‘O Prophet, is it allowed for us to seek
treatment?” The Prophet answered, ‘Treat yourself, Allah has not created sickness
unless he has created the cure for that sickness, except age’.”*'’ The abovementioned
Hadith proves that the Prophet (pbuh) permitted treatment for sickness until the Day of
Judgment.

Section 4.31 Conclusion

The beginning of human life starts as a result of the initial merging of sperm and ovum
to form the zygote. The fertilized ovum— the zygote— which carries the genetic information of
both parents consequently develops to produce a full human being. In this respect, some Sunni
Muslim scholars consider the foetus a full human being with a soul when it reaches 120 days (or
even 40 days) in the mother’s womb. Moreover, these scholars confer sanctity upon the foetus at
this stage and prohibit any abortion of the pregnancy.

In the case of brain-dead persons, it is possible today through the use of sophisticated
medical equipment to accurately recognize and diagnose brain death. For this reason,
contemporary medical doctors are more precise and knowledgeable than Muslim jurists when it
comes to diagnosing human death. As such, medical doctors have deemed a person dead when
his/her brain stem has died. However, medical doctors have developed (and frequently use)
certain procedural methods of diagnosis to differentiate between a coma and genuine brain-stem
death, which is a death without any uncertainty. Today, as a result of modern medical diagnostic
equipment and the advance of science and technology, the majority of Sunni Muslim jurists,
philosophers, thinkers and theologians have come to agree with medical doctors that if a
person’s brain stem is dead, he/she is dead. Therefore, it is my view that it is appropriate to

apply the Islamic shari‘ah rules pertaining to the dead in relation to brain stem-dead persons.

u 815 Sulayman Ibn al-Ash‘ath Abu Dawud, Sunan Abi Dawud. , 331; Muhammad Ibn Yazid Abu ‘Abd Allah Ibn Maijah, Sunan Ibn

Majah . 1137, Muhammad Ibn “Isa Abu ‘Isa al-Tirmidhi, Sunan al-Tirmindhi. ,383.
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ﬁ Furthermore, it is my strong conviction as well that if a person’s brain stem is dead, the
use of any life-support equipment should be terminated. The self-evident reason for this is that
such life-support equipment ultimately will not be able to revive the person back to his/her
previous life. In addition, the continuation of such life-support equipment will unnecessarily
consume huge economic resources and create severe strain on hospital staff without producing
any tangible results for the individual, his/her family and the wider community. Instead of
relying upon artificial life-support to indefinitely maintain a non-existent or vegetative life in
the brain-dead person, a better course of action (which is permissible in Islam) would be to
harvest and transplant the organs of the brain-dead patient into the living needy persons.

From my readings and research into brain-death I have come to understand that organ
transplantation is a permissible action in Islam for the sick. On this matter, there is an
overwhelming consensus among the Sunni Muslim Figh Academies and religious institutions
throughout the Muslim world. However, when it comes to the availability and procurement of
organs for transplantation, Sunni Muslim scholars stipulate that organs must be obtained
through processes of donation, either from the dead person’s will or from the permission of the
deceased person’s family members. It is permissible to use the organs of the unknown dead
person (i.e., a stranger or someone without any identifiable family members) if the local
authorities (Who become that person’s caretaker) so decide. It is acceptable in most Muslim
countries that the living person can donate his/her organs within certain conditions, such as the
prospective donor not inflicting harm on him/herself in the process.

If the sick person cannot find the needed organ without resorting to payment, it is then
permissible in Islam for that person to buy the needed organ for life-sustaining purposes only
under dire necessity. Yet, when it comes to the commercialization and commodification of
human organs, the majority of Muslim scholars have deemed it completely prohibited in Islam
and hence the buying and selling of organs for profit is outlawed in most Muslim countries. In
fact, quite a few prominent Sunni Muslim scholars have completely and unconditionally rejected
the notion of buying and selling organs even under dire necessity.

It is my contention that the buying and selling of human organs under dire necessity and
for life-sustaining purposes is allowed and permissible; while the trade in human organs for
profit is wholly prohibited in Islam. And while the conflicting arguments of Sunni scholars and
others over what constitutes “a dire necessity” and “ a life-sustaining purpose” will go on for
some time, there is no denying that the buying and selling of human organs can increase organ

U availability for life-sustaining purposes. However, what is of paramount importance to
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('" policymakers and needs further academic study is how to devise a means whereby the buying
' and selling of human organs is maintained under the strict parameters of life-sustaining
treatment, but at the same time vulnerable communities do not become exploited within a rights
vacuum where economic incentive and poverty coupled with an existing organ shortage crisis
set the policy, resulting in the creation of a potentially institutionalized and globalized process
of slavery between wealthy recipients and poor donors.

The case of brain transplantation is a complicated and controversial subject, one which
also happens to be poorly understood by most people. The advancement of medical science and
technology force Muslim scholars to seriously contemplate what such a process would mean to
our present religious understanding of brain death, as it relates to person-hood and ownership.
Since brain transplantation is still undergoing continuous change and experimentation within
the field of medical science there is no relevance to deem it permissible or not in Islam;
however, it nevertheless urgently requires more research and study by Muslim jurists, medical
doctors and bioethicists before it becomes a reality in society. So far as I know medical
scientists have not achieved a successful person-to-person brain transplantation procedure;
however, this does not mean they will not do so in the near future. If person-to-person brain
transplantation does become a reality in our time, the pivotal question then will become: Which
person has survived the operation? Will it be person A— the donor whose brain has been
transplanted or person B—the one whose body becomes the recipient for person’s A brain?

Organ transplantation procedures are permissible where the source of organs and tissues
are from the same person; from one person to another if the donor has voluntary decided to give
an organ and kEas not endangered his/her life in the process; from another person (i.e., this could
be an adult or an embryo); from a dead person; and from an animal. It is not allowed whatsoever
for any person to donate his heart, liver, or any life-dependent organ to another person.
Moreover, it is permissible to take organs from a dead person (i.e., the person who has
bequeathed and given permission to use his/her organs after death while he/she was alive, or the
person whose family has given permission, or the unknown person who the local government has
given permission to take his/her organs) and transplant them into a living person.

Finally, when it comes to ways of increasing organ availability broadly in Muslim
countries there are no quick-fix solutions as there is no one “ethically clean” alternative in Islam
next to donation. However, there are certain “practical” options which have been proposed by

various scholars to increase organ availability.
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0 These disparate and multi-faceted options include the following: 1) obtaining organs
through processes of education and public awareness campaigns; 2) achieving greater co-
operation between health professionals and hospital administrations to mediate the decision-
making process for organ donation by prospective donors and their families; 3) utilizing a policy
of mandated choice—which entails asking competent, healthy adults to make a decision about
whether or not they wish to donate their organs after death; 4) institutionalizing a policy of
presumed consent, that is assuming all persons in society are organ donors unless they have
specifically and clearly refused to be organ donors; 5) using incentives or death benefits paid to
the estate of a donor or his/her family in order to avoid human body commodification and ease
the burden placed on the individual and his/her family; 6) establishing a government-run
financial assistance program for needy individuals to buy organs from prospective organ donors
and their families;7) enacting routine removal laws which contain aspects of presumed consent
procedllfé, but in addition, give some consideration to the decision of the organ donor’s family,
either positive or negative; and 8) rewarded gifting in the form of a loan cash payment to the
living kidney donor as a financial compensation for their organ.

My specific recommendation to the Canadian government on how to set in place a
policy to promote the buying and selling of human organs under dire necessity and for life-
sustaining purposes without undermining the basic value of respect for human rights and dignity
would be for :1) the government to adopt presumed consent laws like some European countries,
unless the person clearly states refusal to donate organs; 2) for the government to shoulder the
burial expenses for the person who donates his/her organs for life-sustaing purposes; and 3) to
pass and enforce laws that prevent the commercialization and theft of human organs. Lastly, in
the case of human suffering Islam holds that the individual can undergo suffering to purify
his/her soul and not necessarily on account of their sins, but rather to grow stronger in their
belief. For example, many prophets and messengers (including Jesus Christ and Prophet
Muhammad) have suffered without sin but their suffering alleviated their spiriutual positions.

The issue of organ availability is a contemporary problem facing humanity as a whole.
Therefore, all researchers in every branch of science, from Muslim and non-Muslim traditions
alike, must work together with other colleagues such as philosophers, theologians, ethicists,
jurists and human-rights advocacy groups to solve this pressing dilemma. The answer will lie in
how best to compromise and harmonize the dictates of Islam (and broadly religion) with the

constant advance of medical science and technology from one era to the next.
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0 Appendix of Lemmata
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Wa anfiqit fi sabili Allhi wala tulqu bi-aydikum ila al-tahlukati wa ahsinu inna Allaha yuhibbu al-muhsinina
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“Man huwa al- insan? Fa inna al-ijzbata takinu; al insanu huwa mukbun hayyun, yahmilu nafsan insaniyyah, hadha al-mukhu al hayyu tagumu
‘ala khidmatihi ajhizatun kathiratun ba’duha Ii tasrifi fadalatihi, wa al-ba'du al-akhar Ii harakatihi, wa al-tanagquli bihi haythu yasha'uv wa min
khilali al-mukh tagimu al- nafiu al- insaniyyah bi al- tahakkumi wa al- saytarati “ala jam’* al- a'da’ al- jism wa af ‘alihi.”(Mukhtar al-

Mahdi,345).
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“Inna ‘vlima al- tashiih wa al- fisyologia, wa al- kimya, wa al- nafs, wa al- jjtima’, wa ghayriha min al- ‘ulum lam tu’tind nataija qat'iyyah
fi mayadiniba ‘an mahiyyat al- insan. Wa anna al insana alladhi ya * rifuhu al- ‘ulama” laysa illa insanan ba'idan ‘an al insan al-haqiqi, fa al-
insanu ka’inun majhitfun Ii nafsihi wasa yazallu jahluna bibi ila al- abad” (1brahim,363).
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translitcration: wagala al-imamu abil hamid al-ghzali “an al-nafs al-bashariyyah “ inna al-nafs al-basharriyyah hiya al-aslu al-Jami ‘v li al-sifat

al-madhmumah fi al-insan

Ls =

Y a ayyatuha al-nafsu al-mutma-innatu

(To the righteous soul will be said:) "O (thou) soul, in (completc) rest and satisfaction!
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0 "Come back thou to thy Lord,- well pleased (thysclf), and well-pleasing unto Him!
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Waman azlamu mimman iftara ‘ala Allahi kadhiban aw gala uhiya ilayya walam yuha ilayhi shay-on waman gala sa onzilu mithla ma anzala
Allahy walaw tara idh al-zalimina fi ghamarati almawti wa almala-ikatu basiti aydihim akhriji anfusakum al-yawma tujzawna ‘a dhaba al-
hitni bim kuntum tagilina ‘ala Aflahi ghayra al-hagqi wakuntum ‘an ayatihi tastakbiruna

Who can be more wicked than one who inventcth a lic against God, or saith, "I have received inspiration,” when he hath reccived
none, or (again) who saith, "I can reveal the like of what God hath revealed”? If thou couldst but sce how the wicked (do farc) in the flood of
confusion at death! - the angcls stretch forth their hands, (saying),"Yield up your souls: this day shall yc reccive your reward,- a penalty of
shame, for that yc used to tell lics against God, and scornfully to reject of His signs!”

“The human soul is certainly inclined to evil” (Ch.12:53):

25 Bl o%s s L 23200 ESLEY nasy

(_77’:)

(e
W[

Wama ubarri-u nafsi inna al-nafsa la ammaratun bi al-si-i il ma rahima rabbi inna rabbi ghafurun rahimun

"Nor do I absolve my own sclf (of blamc): the (human) soul is certainly pronc to evil, unlcss my Lord do bestow His Mercy: but surcly my Lord
is Oft-forgiving, Most Merciful.”

“But as for him who fcarcd standing before his Lord and restrained himsclf from impure and cvil desircs and fusts,” (79:40):
Wa amma man khafa magama rabbihi wanaha al-nafsa ‘an al-hawa
And for such as had entertained the fear of standing before their Lord's (tribunal) and had restraincd (thcir) soul from lower desires.
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Wam kana linafsin an tamiita illa bi-idhni Allahi kitaban mu-ajjalan waman yurid thawaba al-dunya nw’tihi minha waman yurid thawaba al-
akhirati nu’tihi minha wasa najzi al-shakirina

Nor can a soul die except by Allah.s leave, the term being fixed as by writing. If any do desirc a reward in this lifc, We shall give it to him; and
if any do desire a reward in the Hercafter, We shall give it to him. And swiftly shall We reward thosc that (scrve us with) gratit ude and
moreover Allah says “Every soul shall have a taste of death in the end to Us
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0 Kullu nafsin dha-igatu al-mawti thumma ilayna turja ‘ona

“ Every soul shall have a tastc of death in the end to Us shall ye be brought back.”(Ch. 29, v. 57). That means the body of that soul must tastes
death. The one who tastcs something is a live person not a dead person.
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Nazala bihi al-ruhu al-aminu
With it came down the spirit of Faith and Truth-

‘Ala qalbika litakuna min al-mundhirina
To thy heart and mind, that thou mayest admonish

In some places it means the angcel Gabriel (such as in Ch. 19 verse 17).
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Fa attakhadhat min dunihim hijaban fa arsalna ilayha ruhana fatamaththala laha basharan sawiyyan

She placed a screen (to screen herself) from them; then We sent her our angel, and he appeared before her as a man in all respects.
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Tilka al-rusulu faddalna ba ‘dahum ‘ala ba ‘din minhum man kallama Allabu warafa ‘a ba‘dahum darajatin wa atayna sa Ibna maryama
albayyinati wa ayyadnahu birithi al-qudusi walaw sha Allahu ma iqtatala alladhina min ba © dihim min ba * di ma jat-humu al-ba)iyinétu
walakin ikhtalafa faminhum man amana waminhum man kafara walaw sha Allahu ma iqtataly walakinna Allaha yaf ‘alu ma yuride

Those apostles We endowed with gifts, some above others: To one of them Allah spoke; others He raised to degrecs (of honour); to Jesus the
son of Mary We gave clear (Signs), and strengthened him with the holy spirit. If Allah had so willed, succeeding gencrations would not have
fought among each other, after clear (Signs) had come to them, but they (chose) to wranglc, some belicving and others rejecting. If Allah had so
willed, thcy would not have fought each other; but Allah Fulfilleth His plan.
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La tajidu gawman yu’minuna bi Allahi wa al-yawmi al-akbiri yuwaddina man hadda Allaha warasulahu walaw kanu aba ahum aw abnaahum
(‘) aw ikhwanahum aw ‘ashiratahum ula-ika kataba fi qulubibim al-imana wa ayyadahum biruhin minhu wa yudkhiluhum jannatin tajri min
tahtiha al-anharu khalidina fiha radiya Allahu ‘anhum waradu ‘anhu ula-ika hizbu Allahi ala inna hizba Allahi hum al-muflihuna

Thou wilt not find any people who belicve in Allah and the Last Day, loving thosc who resist AHah and His Mcssenger, cven though they were
their fathers or their sons, or their brothers, or their kindred. For such He has written Faith in their hearts, and strengthencd them with a spirit
from Himself. And He will admit them to Gardens bencath which Rivers flow, to dwell thercin (for cver). Allah will be well picased with them,
and they with Him. They are the Party of Allah. Truly it is the Party of Allah that will achicve Fclicity.
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Yawma yaqumu al-rithu wa al-mala-ikatu saffan 1a yatakallamuna illa man adhina lahu al-rahmanu waqala sawaban

The Day that the Spirit and the angels will stand forth in ranks, none shall speak except any who is permitted by Allah Most Gracious, and He
will say what is right.
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Wa allafi ahsanat farjaha fanafakhna fiha min ruhina waja ‘alnaha waibnaha ayatan lil ‘alamina

And (rcmember) her who guarded her chastity: We breathed into her of Our spirit, and We madc her and her son a sign for all peoples.
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Fa-idha sawwaytuhu wanafakhtu fihi min rubi faqa‘a lahu sajidina

"When | have fashioned him (in due proportion) and breathed into him of My spirit, fall ye down in obcisancc unto him. Allah commanded
angels to prostrate to Adam after he compicted the creation of Adam’s body and breathed his spirit into him, as Allah says, " when I fashioncd
him and breathed into him my spirit, prostrate for him"(Al-Razi, vol. 11: 44).
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Transliteration: “ Al-rizh jismun, niraniyyun, ‘ulwiyyun, khafifun, hayyun Ii dhatihi, Mutaharrikun, yanfudhu, fi al-a‘da, wa yasri fiha. wa al-
rihy khalqun min amri Allahi “wa yas’ alunaka ‘an al-rithi, qul al-rihy min amri Rabbi” Fala yastati‘u al-basharu al-ta ‘arrufs ‘ala
mahiyyatahi, laysat min jinsi al- “3lam al-mash hid. walidbalika, la yastati‘ima idkhalaha ma’amila al-tahlil, wala yastati‘ina wad'aha
tahta al-mijhar wala kinnahum yarawna atharaba ‘inda ma takinu ff al-jasad, wa yuhissina athara mufira-qatiha Ii al-jasad” (‘Umar al-
Ashqar, 139-140).
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L1i

Wanafsin wama s awwaha

By the Soul, and the proportion and order given to it;
P R T I
@ Ly a2 gl

_Faalhamaha fujuraha wataqwaha

And its enlightenment as to its wrong and its right;-
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Alladli khalaga al-mawta wa al- hayata liyabluwakum ayyukum ahsanu ‘amalan wahuwa al-‘azizu al-ghafuru

L13

Inna fi dhalika ladhikra liman kana lahu galbun aw alga al- sam‘a wahuwa shahidun

Verily in this is a Mcssage for any that has a heart and understanding or who gives ear and eamncstly witnesscs (the truth
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Afalam yasiri fi al-ardl fatakiina lahum qulubun ya ‘aqilima biha aw adhanun yasma ‘aiina biha fa-innaha lata ‘ama al-absaru walakin
ta‘ama al-qulubu allafi fi al-suduri
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U Waman kana fi hadhihi a ‘ma fahuwa fi al-akhirati a ‘ma wa adallu sabilan
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p.46 Transliteration: inna al-ritha makhliqun min al-makhluqat, yunshi’uhz al-khaliqu fi al-Jasad alladhi yuridu Khalgahu insanan yushiru ila
hadha qawlu Ibn Qayyim al-Jawziyyah” yursilu Allahu subhanahu al-malaka il al-jasad Fayanfikhu Fihi Nafkhatan tahduthu Jahu al-rihu bi
wasitati tilka al-nafkhah Fatakima al-Nafkhatu hiya sababu husul al-rub, wa huduthiba lahu... famadatu al-ruh min Nafkhati al-Malak, wa
madatu al-Jismi min sabb al-ma Fi al-rahim Fahadhihi maddatun sama wiyyah, wa hadhihi maddatun ardiyyatun

Translitcration: Jttafagat al-madha hibu ‘ala anna al-harakata fi al-Jasad min ‘alamat al-hayah, ghayra anna ba“ dihim i ‘tabara al-harakata al-
tawilah, wa ba‘dubum i‘tabara mutiag al-harakah fi al-Jasad

Transliteration: i ‘tabara al- ‘ulamau mutlaq al-harakah... wa hal Lunaka mathalan harakatun tadvllu al-hayati akthara min harakati al-qalbi, wa
nabdi al-dammi Fi al-‘urug, wa al- tanaffusi, wa harakat al-sadri, wa a‘mala bagi al-a‘da min kaba'din wa kulyatin, wa amma wa ghayri
dhalika
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Waman azlamu mimman iftara ‘ala Allahi kadhiban aw gala ihiya ilayya walam yiha ilayhi shay-on waman gala sa onzilu mithla ma anzala
Allahu walaw tara idh al-zalimima ff ghamarati almawti wa almala-ikatu basiti aydibim akbrija anfusakum al-yawma tujzawna ‘a dhaba al-
humi bima kuntum tagulina ‘ala Allahi ghayra al-haqqi wakuntum ‘an ayatihi tastakbiruna

Who can be more wicked than one who inventeth a lie against God, or saith, "I have reccived inspiration,” when he hath reccived
none, or (again) who saith, "I can reveal the like of what God hath revealed"? If thou couldst but sce how the wicked (do farc) in the flood of
confusion at dcath! - the angels stretch forth their hands, (saying),"Yicld up your souls: this day shall ye receive your reward,- a penalty of
shame, for that ye uscd to tell lies against God, and scornfully to rcject of His signs!"
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Wala takinu kaallathina nast Allaha faansahum anfusahum ula-ika hum al-fasigina

And be ye not like those who forgot Allah. and He made them forget their own souls! Such are the rebellious transgressors!
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Fa-idha sawwaytuhu wanafakhtu fihi min ruhi faqa ‘0 lahu sajidina

"When 1 have fashioned him (in duc proportion) and breathed into him of My spirit, fall ye down in obeisance unto him.”
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Walagad khalagna al-insana min sulalatin min {inin

Man We did create from a quintessence (of clay);

@5 i Al o
Thumma ja ‘ainahu nutfatan fi gararin makinin
Then We placed him as (a drop of) sperm in a place of rest, firmly fixed;
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Thumma khalagna al-nutfata ‘alagatan fakbalaqnd al-‘alaqata mudghatan fakhalagna al-mudghata ‘idkaman fakasawna al- * idfama lahman
U thumma ansha’nahu khalgan akhara fatabaraka Allahu ahsanu al-khaligi na
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Then We made the sperm into a clot of congealed blood; then of that clot We made a (foctus) lump; then we made out of that Tump boncs and
clothed the bones with flesh; then we developed out of it another creature. So blessed be Allah, the best to create!
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Ya ayyuha al-nasu in kuntum fi raybin mina al-ba ‘thi fa-inna khalagnakum min turabin thumma min nutfatin thumma min ‘alagatin thumma
min mudghatin mukhallaqatin waghayri mukhallagatin linubayyina lakum wanugirru fi al-arhami ma nasha u ila ajalin musamman thumma
nukhrijukum tiflan thumma litablughu ashuddakum waminkum man yutawaffa waminkum man yuraddu ila ardhali al-’umuri likayla ya’lama
minba ‘di ‘itmin shay-an watara al-arda hamidatan fa-idha anzalna ‘alayha al-ma’ ihtazzat warabat wa anbatat min kulli zawjin bahi jin

O mankind! if yc have a doubt about the Resurrection, (consider) that We crcated you out of dust, then out of sperm, then out of a leech-like
clot, then out of a morsel of flesh, partly formed and partly unformed, in order that We may manifest (our power) to you; and We causc whom
We will to rest in the wombs for an appointed term, then do We bring you out as babes, then (foster you) that yc may rcach your age of full
strength; and some of you are called to die, and some are sent back to the feeblest old age, so that they know nothing after having known
(much), and (further), thou scest the earth barren and lifeless, but when We pour down rain on it, it is stirred (to lifc), it swells, and it puts forth
cvery kind of beautiful growth (in pairs).

e 28,F
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Fa-idha sawwaytuhu wanafakhtu fihi min rihi faqa ‘v lahu sajidina

“When ! have fashioned him (in due proportion) and breathed into him of My spirit, fall ye down in obcisance unto him.”
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Khalagakum min nafsin wahidatin thumma ja *ala minha zawjaha wa anzala lakum min al-an ‘ami thamaniyata azwajin yakhlugukum fi
butiini ummahatikum Khalqan min ba ‘di khalgin fi zulumatin thalathin dhalikumu Alahu rabbukum lahu almulku la ilzha ilia huwa fa anna
tugraf una

He created you (all) from a single person: then created, of like nature, his matc; and he scnt down for you cight hcad of cattle in pairs: He makes
you, in the wombs of your mothers, in stages, one after another, in three veils of darkncss. such is Allah, your Lord and Cherisher: to Him
belongs (alf) dominion. Therc is no god but He: then how are yc turned away (from your truc Centre)?

@ igsroralbidsad

Alam yaku nutfatan min manayyin yumna

Was he not a drop of sperm emitted (in lowly form)?
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Thumma kana ‘alagatan fakhalaga fasawwa

Then did he become a leech-like clot; then did ((Allah)) make and fashion ¢(him) in duc proportion.

Faja ‘ala minhu al-zawjayni al-dhakara wa al-untha

And of him He made two sexes, male and female.

Iqra/ bi-ismi rabbika alladhi khalaqa

Proclaim! (or rcad!) in the name of thy Lord and Cherisher, Who created-

éié:;,.f KRR jll’*,]_;

Khalaqa al-insana min “alaqin

Created man, out of a (mere) clot of congealed blood:

12y Eoa = aazlngd « J5et o LEAT 2 20S o a5 cadiTLa%ls L5]
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Inna khalagna al-insana min nutfatin amshajin nabtalihi faja ‘alnahu sami ‘an bagiran
Verily We created Man from a drop of mingled sperm, in order to try him: So We gave him (the gifts), of Hearing and Sight.
L20
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n L2l “Up to this point, it is possiblc for use to say that the beginning of human life is: When the human brain is born or created”. (Al-Mahdi,
1985: 69; Ba Salamah, 1985: 81; Ibrahim, 1985: 75).
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Translitcration “Wa bidayat khalg al-mukh huwa bidayat khalgi ahamm rawafid al-idrak, wa al-‘aqli i al-insan "(Ibrahim, 1985: 76)
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Translitcration: “ Li anna al-mukh huwa al-tariq ila al- ‘agli, wa al-fuad wa al-wa ‘yi, wa al-idraK 7 (Ibrahim, 1985: 76).

Transliteration: “Anna al-tawr al-akhir min atwari numuwwi al-janin huwa bidayat al-hayah al-insaniyyah.......... anna al-hayah al-insaniyyah,
tabda’ ma‘a bidayat nafkh al-ripy f i al-jasad ba‘da 120 yawman min al-haml”. (Ibid)
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Translitcration: “Bi anna al- hayat al-insaniyyah innama tabda’ ma‘a nafkh al- rih alladhi warada dhikrubu........... wa alladhi yahummuna
ba’da arba‘ati ashhurin ba ‘da takawwun al-Janin”, (Ibid)
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Khalagakum min nafsin wahidatin thumma ja ‘ala minha zawjaha waanzala lakum mina al-an ‘ami thamaniyata azwajin yakhlugukum f1i
butiini ummahatikum khalgan min ba* di khalgin fi zulumatin thalathin dhalikumu Allahu rabbukum lahu almulku la ilaha illa huwa
fa anna tusrafuna

L23
JESLRRL PR S A PN |

Alam yaku nutfatan min manayyin yumna

Was he not a drop of sperm emitted (in lowly form)?

> WS L P L
Thumma kana ‘ Alaqatan fakhalaga fasawwa
Then did he become a leech-like clot; then did ((Allah)) make and fashion (him) in due proportion.
& 5300 5 Wiz s 3T, Jass
Faja *ala minhu al-zawjayni al-dhakara wa al-untha

And of him He made two sexes, malc and female.

“Read in the name of your Lord Who created. He created man from a clot.” (96:1-2):

LoYCIEPE e A

Iqra/ bi-ismi rabbika allathi khalaga

Proclaim! (or read!) in the name of thy Lord and Cherisher, Who created-
@ oo asfichs

u Khalaga al-insana min ’alagin
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0 Crcated man, out of a (mere) clot of congealed blood:
“Verily We created Man from a drop of mingled sperm, in order to try him: So We gave him (thc gifts), of Hcaring and Sight.” (76:2):
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Ya ayyuha al-nasu in kuntum {1 raybin mina alba‘ thi fa-inna khalagnakum min turabin thumma min nutfatin thumma min °Alagatin
thumma min mudghatin mukhallagatin waghayri mukhallaqatin linubayyina lakum wanugirru {7 al-arhami ma nashau ila ajalin
musamman thumma nukhrijukum tiflan thumma litablught ashuddakum waminkum man yutawaffa waminkum man yuraddu ila ardhali al-

‘umuri likayla ya'lama inin ba “di ’ilmin shay-an watara al-arda hamidatan fa-idha anzalna ‘alayha alma’ ihtazzat warabat wa anbatat min
kulli zawjin bah ijin

O mankind! if ye havc a doubt about the Resurrection, (consider) that We crcated you out of dust, then out of sperm, then out of a lecch-like
clot, them out of a morsel of flesh, partly formed and partly unformed, in order that We may manifest (Our Power) to you; and We causc whom
We will to rest in the wombs for an appointed term, then do We bring you out as babces, then (foster you) that ye may reach your agc of full
strength; and some of you arc called to dic, and some are sent back to the fecblest old age, so that they know nothing after having known
(much), and (further), thou scest the carth barren and lifeless, but when We pour down rain on it, it is stirred (to lifc), it swells, and it puts forth
cvery kind of beautiful growth (in pairs). The commencement of the human soul and its rclationship to scicnce has been discussed, but what
does Islam say about the inception of the human soul? Allah cemented all these Quranic verses in the stages of human creation. (23:12-14):

D o= o—all = L. DL _smis s w3y

L24 _ _ _
Walaqad khalagna al-insana min sulalatin min t inin

Man We did create from a quintcssence (of clay);
@g}-‘i‘; - “’__‘)l‘,.;",a"‘:,_;:_;’-',; ilns =5

Thumma ja ‘al nahu nutfatan i gararin mak inin

Then We placed him as (a drop of) sperm in a place of rest, firmly fixed.
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Inna khalagna al-insana min nutfatin amshajin nabtalihi faja ‘alnahu sami *an basiran

O
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L26

Alladhi ahsana kulla shay-in khalagahu wa bada’a khalga al-insani min tinin

L27

Falyanzuri al-insanu mimma khuliqa

Now let man but think from what he is created!

B b boals

Khuliqa min ma-in dafigin

He is created from a drop cmitted.

L28
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‘alayha al-mawta wayur’silu al-ukhra

Allahu yatawaffa al-anfusa hina mawtiha wa allafi lam tamut fi manamiha fayumsiku allati qada
ila ajalin musamman inna fi dhalika la ayatin ligawmin yatafakkaruna

L29
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L30 Translitcration: takallama al-Fugaha u ‘an Nihayati al-hiyati Fi al-insan, wama yajibu an yatba‘aha min A'malin khassah bi taj 'hizibi, wa

gabrihi, If anna al-mawta da iman y.; * qubulu gabru al-mayyit mubasha-ratan, wama yalzimu min dhalika al-magbi ri min taghsilin, wa tak
finin, wa salatin

Transliteration “idha tavaggana al-hadiruna min mawt al-Mayyit wa alamatu dhilika ingitau nafasihi wa infiraju shatatayhi, wa in khisafu
sidghayhi aw maylu anfihi, wa istirkha u aasabihi wa rijlayhi wa imtidadu jilda wajhihi watagallusi khisyatayhi ila fawg maa tadalli al-jildah”
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Transliteration: Fz idha kana hunaka adna ribatin turika al_jismu hatta tata ghayyar Raibatubu, waycnta fi ma‘ahu ayyu shakkin Fi al-
Mawt, wa hadha ma huwa ‘alayhi ijma © al-Fugaha
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Transtiteration: amarat al-mawt wa ‘alamatihi: lil mawti ‘alamatun zahiratun ya‘lamuha ‘immat al-Nasi famin hadhibi al- ‘alamat ingita™ ‘v

nafas al-mayyit, wa ihdadu basaribi wa infiraju shafatayhi, falz yantabigani wa suguti gadamayhi fala yantasibani”
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0 Translitcration: *“Al-mawtu fi al-Tibb al-hadith: ‘arrafa al-aTibbau al-mawta bi annahu tawaqqufu hayat al-insani, aw al-hayawani fi wuguf al-

ajhizah al-thalatha (Al-qalb,blood circulation,and breathing or brain dcath complctcly)

wahya: jihiz al-tanaffus, wa al-dawrah al-damawiyyal, wa al-jiiraz al-‘asabi”
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L31
Thumma innakum ba‘da dhalika lamayyituna

After that, at length ye will dic

Thumma innakum yawma al-giyamati tub ‘athina

Again, on the Day of Judgment, will ye be raised up?

L32
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U A-idha mitna wakunna turaban wa‘izaman a-inna lamab ‘uthtina
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0 "What! When we dic, and become dust and bones, shall we (then) be raiscd up (again).

EE bl Bl Ladae 3 15155 2S5 152, 15,1
L33

A-idha mitna wakunna turaban wa ‘izaman a-inna lamadinuna

"When we die and become dust and boncs, shall we indeed receive rewards and punishments?”

L34
€D 55552230 Bl Lashae 3 13155 155 Bk 13T 550533 1531575

Wakani yaquluna a-idha mitna wakunna turaban wa‘izaman a-inna lamab ‘uthuna
L35
» e . .Y 28 -7 [ AT s :;« :", -
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Wadaraba lana mathalan wanasiya khalgahu gala man yuhyi al-‘izama wahiya rami mun

And he makes comparisons for Us, and forgets his own (origin and) Creation: He says, "Who can give lifc to (dry) bones and dccomposcd oncs

(at that)?"

-

D el Gl UK 543552 03 Bleal 33T 50 Us

Qul yuhyi ha alladhi ansha’aha awwala marratin wahuwa bikulli khalgin ‘afi mun

Say, "He will give them life Who created them for the first time! for He is Well-versed in every kind of creation!-

L36
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‘ ) Qul yatawaffakum malaku al-mawti alladhi wukkila bikum thummaila rabbikum turja‘una
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m Say: "The Angcl of Death, put in charge of you, will (duly) take your souls: then shall ye be brought back to your Lord.”

L37 And God says, “Why do you not intervene when the soul of dying person reaches the throat while you arc present and looking on? (56:83-
84):

& roil s 3l 139515

Falawla idha balaghati al-hulquma

Then why do ye not (intervene) when (the soul of the dying man) rcaches the throat,-

Waantum hi na-idhin tanzuruna

@ Sl 538

Kalla idha balaghati al-taragiya

Yca, when (the soul) rcaches to the collar-bone (in its exit),

15 e ey

wCot

Wagila man ragin

And there will be a cry, "Who is a magician (to restore him)?"

@ i3

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



Wa zanna annahu al-firaqu

And he will conclude that it was (the Time) of Parting;

Wa al-taffati al-saqu bi al-saqi

And onc leg will be joined with another:
& 3ealls s

Ila rabbika yawma-idhin al-masaqu

L38
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Wala tahsabanna alladhina qutili fi sabili Allahi amwatun bal ahya un ‘inda rabbihim yur'zaguna

“Think not of those who arc slain in Allah’s way as dead. Nay, they live, finding thcir sustenance in the presence of their Lord.”

) pFeazl, Lale 95 T o= L Tosasls
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Wa anfiqa fi sabili Allahi wala tulqu bi-aydikum ila al-tahlukati wa ahsinu inna Allaha yuhibbu almuhsinina

And spend of your substance in the cause of God, and make not your own hands contribute to (your) destruction; but do good, for God loveth
those who do good

L40
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Translitcration: ““Wala a ‘tagid anna ‘aliman F 7 al-Shari‘ah yastati ‘u an yuftiva bi Jawazi Naz'i galbi shakhsin 13 tazalu bihi hayatun —
mahma kanat hadhihi al-hayatu daflatun — liyungala il7 shakhsin akhar."

L41
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Transliteration: “inna al-mujtahidina gad ikhtalafit mata tu‘tabar al-hayatu muntahiyyah fayantafi taba‘an Ii dhalika taratub ahkam al-hayah
1agad ra ayna annahum lam ya’tabiru al-hayata tathbut illz bi al-sawt, wa al-sawtu harakatun murtabitatun bi al-dimagh

“Faidha kana al-dimaghu Hamidan, la yu ‘(7 awamirahu, wala yadbut al-itja ‘u ‘an al-mu'athirat Fa innahu 13 hayata”(Al-Salami, 1994 : 452).

L42
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Transliteration: akhdhu a‘da min al-mawt3 lizar ‘atiba £ al-ahy3 innabu Ia yujad Tabibun sahihu al- ‘agli fadlan ‘an tabibin muslimin
yufakkiry f al-ijhazi ‘ala maridin muhtadarin I nagli ‘Udwin min a ‘daibi ila maridin akhar yushiku an yamuta fa lil, tabibi iltizamuhu al-
mihani bi al-mupafazati ‘ald al-hayati al-insaniyyati ibtida an min lahzati al-hamli hatta tapagquq al-mawti wa al-muslim ya'rify gawla Allah
“wama kana linafsin antaminta illa bi idhni Allah.
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Walaqad karramna bani adama wahamalnahum fi" albarri wa albahri warazaqnahum min al-tayyibati wafaddalnahum ‘ala kathin mimman
khalagna tafdilan
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Min ajli dhalika katabna ‘alabani isra-ila annahu man qatala nafsan bighayri nafsin aw fasadin fi al-ardi faka annama qatala al-nasa jami
‘an waman ahyaha faka annama ahya al-nasa jami ‘an
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