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Preface 

The eubject of this study was chosen mainly because ot its 

interest for the author, but in as much as it deals with a current 

controversy - the interpretation of Venezuela1s bilateral air trans

port agreements - it is hoped that it will also be of interest. to the 

student of international air law and regulation. 

General etudies in this field were begun at the Institute of 

International Air Law, McGill University, und er the experienced and 

informed supervision of Dr. Ellgene Pepin in 195S, and the early part 

of 1959. The researeh for this paper was continued during 1959, 1960 

and 1961 in Venezuela, where I am employed by Pan American World 

Airways, Inc., and have bad the opportunity to witness the develop

ments described herein. 

The tacilities of the Law Libraries at the University of Calif

ornia at Los Angeles and of the University of Miami were utilized 

tor recent research; the staffs have lent courteous cooperation. 

The records of Pan American World Airways, Inc. have been a valuable 

source of information, for which I also wish to express gratitude. 

This study deals with the impact of the jete on the interpreta

tion of Venezuela's bilateral air transport agreements, and is pre

eeded b.r a brief summary of the hiatorical development of regulation 

as background to the current questions. While international civil 

aviation admittedly involves ailitary, political, social and technical 

considerations, the scope of this study is limited to problems raised 

in the economie regulation of commercial carriage of passengers in 
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scheduled international air services. 

Finally, I wish to state that I have tried to maintain an impartial 

attitude toward the issues diacussed herein, despite my protessional 

attiliation with one of the Aœerican air carriers involved in the con-

troTerey. 

-ii-

D.M.B. 
Caracas, Venezuela 
March JO, 1961 
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VENEZUELA t S BILATERAL AIR TRANSPORT AGREEMENTS 

AND PROBLEMS OF INTERPRETATION IN THE JE!' ERA 

Introduction 

Aviation is dynamic. In air transportation progress constantly 

outstrips the most optimistic predictions, and the great post~orld 

~ar II advances in the aeronautical sciences have produced a new 

dimension in air transportation: the commercial turbo-jet airerait. 

In referring to these new aircraft, one writer states, "It is not 

adequate to simply say that they are just a !aster, bigger aircraft. 

They are so much faster and so much more oroductive (than piston and 

turbo-prop aircraft) that they require a complete review of the patterns 

of air transportation." (1) 

For severa! years now, aeronautical engineers, traffic controlers, 

government authorities, as well as airline operations and traffic experts 

have given considerable time and effort to the study of the technical 

changes required by the new giants of the sky. 

Less attention h$!s been devoted to the non-technical aspects, and 

one of the most pressing problems which currently demanda thorough examina

tian is the impact of this "new dimension" on the exchange of commercial 

traffic rights along the world's air routes. (~) More precisely, what is 

the effect of the jets on that part of public international air law which 

deals with the regulation of air transport among nations? 

The general principles contained in international conventions on civil 

aviation, the terms of bilateral treaties and exchan~es of diplomatie notes, 

and the unilateral granting of concessions by which international air trans

port has been regulated, were drawn up when piston aircraft dominated air 
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travel. And general revision of thAse arrangements was not undertaken with 

the introduction into service of gradually larger and !aster piston and 

turbo-prop aircraft. 

But how are these agreements to be interpreted when airerait of a radi

cally different nature are put into service? Can such terme as 11capacity" 

and 11frequency" be applied in the same traditional wav when one jet can do 

the work of three piston aircraft? What is the mAaning of "fair and equal 

opportunity11 and "reciprocity" when the airlines of one nation possess jets 

and the airlines of the other party to a bilateral agreement do not? 

The overwhelming competitive advantage of the jets makes modern piston 

and turbo-prop airerait obsolete on long routes in terms of public demand. 

Is a protectionist policy justified on the part of a nation whose national 

carrier does not operate jets in order to prevent undue competitive advantage 

by the foreign flag carrier having jets? Assuming that some measures must 

be taken to make adjustments to this new situation, should existing agree

ments be revised or is the answer to be found in a multilateral convention? 

Some of these problems created by the jets were anticipated in a general 

way several years ago. In June of 1958 the Air Transport Committee of !CAO 

published a study on the economie aspects and suggested 11 ••• governments may 

find it necessar.y to reexamine certain aspects of their air transport policies 

in the light of the economie position of their carriers. Among the matters 

possibly requiring suCh reconsideration are ••• bi-lateral or multilateral 

agreements on the exchange of commercial rights, taking into consideration 

the new conditions of competition and cooperation and the new pattern of air 

services." (3) 

The following observations, made in 1959 are quite apropos of present 

difficulties: "For the time being jets can fit into the trans-oceanic 
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routes without great trouble, but as more and more jets are put into opera

tion and as they fly to the outposts of the world, problems will begin to 

arise." 

"Smaller national carriers may not feel able to get involved in the 

large investment program required for the expensive jets and may abandon 

some of the trans-oceanic rights which they now have. Any change along 

these lines may require a reconsideration of the patterns and ter.ms of the 

international exchange of air rights •••• The seriousness of the capacity 

problem will soon be doubled in the same way that the jets now on order will 

witbin a few years double the capacity that the airlines can carry. There 

will be a stronger competitive urge to fill that capacity and those carriers 

who do not get jets may insist that restrictions be imposed for their pro

tection." (4) 

That these forebodings were well founded is demonstrated by recent 

developments in international air transportation. With full scale jet opera

tions witnessed in 1960 many jet equipped airlines have run into an ever 

hardening policy of protectionism on the part of countries whose airlines 

have not kept pace with the re-equipment race. This is especially true in 

Latin America, and recent trends in Venezuela's aviation policy toward 

restrictive interpretation of her various bilateral air transport agreements 

serve as outstanding exsmples of the issues raised by the attempt of inter

national airlines to place more and more jets into service on world routes. 

The Venezuelan situation presents an excellent basis for the study of 

the mentioned problems for two reasons. First, several of the world's most 

important international airlinew (Pan American, Air France, K.L.M.) linking 

this country with other parts of the Western Hemisphere and Europe, operate 

under different types of agreements which include the most frequently used 
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terms and cond.i tions for the exchange of commercial air transport rights, 

and some unusual onAs as weil. 

With attempts by major airlines to introduce jet equipment on their 

routes to Venezuela thwarted for two years by differences of interpretation 

of the bilateral air transport agreements, the issues thus raised are real, 

practical and far-reaching. Experience gained in this situation can be 

applied to similar problems arising in other parts of the world, since the 

type of agreements to be discussed form the basic pattern of today's 

bilateral regulation of world air transport. 

Secondly, the issue is sauarely presented of a conflict of interpreta

tion of these agreements due solely to the introduction of jet equipment. 

When a United States carrier was denied permission in 1959 to place Boeing 

707 aircraft in service on certain of its designated routes, the views of 

the carrier and the official position of the United States government were 

that under the "Bermuda type" bilateral agreement with Venezuela, such 

matters as changes of equipment were at the discretion of the operating 

companies and were pArmitted by the agreement. 

On the other hand, the Venezuelan Government maintained that the 

use of modern jet equipment gave rise to "new situations and problems11 

not foreseen by the parties at the time of celebrating the mentioned agree

ment, and revision would be required since substitution of jet aircraft for 

piston equipment contravened the principles of "reciprocity" and "fair and 

equal opportunity" as wall as capacity provisions of the bilateral agreement. 

The position that Venezuela was justified in denying permission to the 

United States carrier to operate jet airerait, in order to protect the 

national carrier, Linea Aeropostal Venezolana (LAV), from this additional 

competition when its all-piston aircraft operations were in critical 

financial condition, was a philosophy vigorously attacked and heatedly defended. 
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Part I - Regulation of International Air Transportation 

Section A - Before the Chicago Con~erence of 1944 

Problems of interpretation of today's bilateral air transport 

agreements can be tully anpreciated only against the background of the 

development of international regulation. Current principles and practices 

in the exchange of commercial air traffic rights among nations are directly 

related to a process of evolution which has taken place over the last half

century. For the purposes of this study, the development is divided into 

two periode: before and after the Chicago Conference of 1944. 

(1) Frel"'dom of the Air vs. Soyerütmty 

The first successful manned flight took place in a balloon on Nov. 21, 

1783 near Paris. Of historical interest in the regulation of air transporta

tion is the decree issued by the Lt. General of Police of Paris in 1784 

which required that a police permit be obtained before ascents were made. (5) 

But only in 1903 at Kitty Hawk, u.s.A., was it proved that controlled air 

navigation in heavier-than-air craft was feasible, and it wasn't until the 

Frenchman, Luis Bleriot, crossed the English Channel in 1909 in an airplane 

that the need for regulation of international air navigation was generally 

recognized. 

Several years before that security-shattering flight over the Channel, 

European writers had discussed the legal implications of the new prospect 

of manned flight across national borders. In a work published in 1901 on the 

legal problems relating to flights in balloons, the French theorist, Fauchille, 

presented his views on the "Freedom of the Air", (6) and the following 

year, at a meeting in Brussels of the In~titute of International Law, he 

proposed a code of international air law, based on the principle that the air, 
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like the sea, was free and no nation should have the authority over it except 

to the extent necessary to protect national interests. One of his chief 

opponents was the English law professer, Westlake, who argued that each 

country has sovereignty over the airspace above its territory, but should, 

nevertheless, grant the privilege of "innocent passage". Expression was 

given to the two e~·remes of complete freedom, and complete sovereignty, 

and to various intermediate theories, including zones of control up to 

certain altitudes. (7) 

The weight of opinion at that time apparently favored the freedom 

theory subject to some special rights of the subjacent state, and the 

Institute of International Law in 1906 adopted a resolution to that effect. (8) 

Later, in 1910, the French Gover.nment called the first diplomatie conference 

on the regulation of international air navigation. (9) While agreement was 

achieved on some technical matters such as the registration and nationality 

of aircraft, the main issue of freedom vs. sovereignty was not resolved, (10) 

and the commercial aspect of regulations for putt~ng down and taking on of 

passengers was not discussed as it was evidently assumed that aircraft would 

receive the same liberal treatment as ships. (11) 

Shortly after this Conference the British Parliament adopted legislation 

on aerial navigation and authorized the Home Secretary to regulate the entrance 

of foreign aircraft over British territory and to establish prohibited zones. 

(12) Then, on July 26, 1913, the first bilateral agreement on air navigation 

was celebrated when the French Ambassador in Berlin and the German Secretary 

for Foreign Affairs exchanged notes which provided that military aircraft 

of either nation could fly over the territory of the other nation only 

upon invitation, and that civil aircraft could do likewise only upon the 

completion of certain specifie requisites, including departure certificates 
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to be obtained from the consular offices of the respective countries. The 

right to reserve certain areas as prohibited zones was recognized and a 

network of many such zones was immediately established. (13) 

(2) Acceptance of the Principle of Sover.éigntY 

With the coming of World War I many European nations closed their aerial 

frontiers and aircraft of belligerant countries which flew over neutra! 

territory were oftP~ obliged to land and the crews were interned as though 

they had crossed national boundaries on land without permission. In the 

Western Hemisphere at the meeting of the Pan-American Ae~onAUtic Federation 

in Santiago, Chile in 1916, a set of principles was formulated and adopted 

for application to international aviation operations. It was declared that 

each nation owns the airspace above its territory, but that navigation of 

the airspace of the Americas should be "free" to all citizens of the Americas 

and to all aliens domiciled therein. (14) 

When the Peace Conference was held in Paris after the War an 1tAeronautical 

Commission" was created to deal with the problem of German air power and to 

prepare a convention on international air navigation in peacetime. This 

Commission began discussions on the basis of the draft prepared at the 1910 

Paris Conference, a new British draft and another prepared by the French. 

Although the British proposed a compromise between the extrema views on 

national control (15) it was not accepted and the "Convention on the 

Regulation of Aerial Navigation of October 13, 1919" was adopted with these 

provisions included: . 

Art. 1 - The High Contracting Parties recognize that every power has 

complete and exclusive sovt·~igntyover the air space above 

its territory. 

Art. 2 - Each contracting State undertakes in time of peace to accord 
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freedom of innocent passage above its territor.y to the aircraft 

of the other contracting States, provided that the conditions 
. 

laid down in the present Convention are observed. 

Art. 15 - Every aircraft of a contracting State has the right to cross 

the air space of another State without landing. In this case 

it shall follow the route fixeà by the State over which the 

flight takes place... The establishment of international air-

ways shall be subject to the consent of the States flown over. 

The right to carry passengers, goods, and mail between two points in the 

territory of the same state (cabotage) was reserved to each State under 

Article 16. The other provisions of this Convention primarily concerned 

technical subjects, as did the several Annexes. A permanent body, the 

International Commission for Aerial Navigation (ICAN) was created to turther 

develop the technical regulations through constant revision of the Annexes, 

and the work of this Commission was largely responsible for the technical 

regulation of international air navigation until the Chicago Conference of 

1944. 

Of the 27 States at the Peace Conference, 21 signed the Paris Convention 

and three others later acceded to it. Three never signed or acceded. Before 

being superceded by the Chicago Convention, 38 states had become parties to 

the Paris Convention~ The United StatAs, however, which had played a promi

nent role in the drafting of the Convention, (16) signed but never ratified 

it. "The acceptance in that convention of the principle of s:>Tereignty of 

the airspace is the basis of almost all the subsequent international law of 

the air, even in those countries which were not bound by the convention." (17) 

(3) Restrictive Interpretation of the Paris Convention 

While the basic principle ofsovereignty was firmly established in inter-
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national air law through the Paris Convention (and two later conventions, 

the ''Ibero-American Convention on Aerial Navigation11 , Madrid, 1926, and the 

11Pan American Convention on Commercial Aviation", Havana, 1928, 

which followed most of the provisions of the Paris Convention) 

both of 

(18) still 

the requirements for the establishment of international commercial air 

transport services were not clear. (19) 

The right of innocent passage contained in Art. 2 of the Paris Convention, 

(20) and the procedures for obtaining permission required by Art. 15 for 

"the establishment of international airways" were openly debated at several 

annual meetings of the I.C.A.N. At a special meeting of this Commission 

in Paris in June, 1929 the Belgian representative argued for a restrictive 

interpretation as proposed the year before by Dr. Alfred Wegerdt, Advisor 

to the Ministry of Conmunications of Gennany, to the effect that the 

"establishment and the operation of regular air lines of a Contracting State 

in or over the territory of another Contracting State, with or Without 

landing, is subject to a special agreement between the two States in question". 

(21) 

On the question of the right to establish international services as 

implied by Arts. 2 and 15, the United States delegate adhered to the Brit~sh 

position of the "greatest liberty of flight" and stated that " ••• international 

regulations requiring that a special agreement should be concluded for the 

establishment and operation of each international air line, would create 

numerous obstacles liable to render the development of air traffic very 

difficult." (22) This observation was an accurate prophecy of things to 

come. 

But only the United States, Britain, Rolland and Sweden favored this 

liberal interpràation, and they were opposed by 27 delegations. A new text 
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f or Art. 15 was 'adopted, which became the official one, and stated in part: 

"Every contracting State may make conditional on its pri.or authorization 

the establishment of international airways and the creation and operation of 

regular international air navigation lines, with or without landing, on its 

territory." (23) Joint efforts toward achieving freedom of commercial traffic 

in the air by multilateral agreement, were abandoned, and each country could 

exclude the scheduled air services of another country at will. (24) 

(4) The Pattern of Permits and Special Agreements 

The growth of international commercial aviation between World War I 

_and II is qui te surprising in view of the many dll' ficulties in obtaining 

permission to establish services, due in large part to the narrow framework 

fixed by the Paris Convention and the Protocol on Article 15. Beginning in 

1919 with KLM several European companies were formed after World War I to 

carry on international air transport services. Countries with overseas posses

sions were quick to realize the benefits of a system of aerial communications 

between the homeland and far flung territories. 

In the Western Hemisphere, the oldest cormnercial airline, AVIANCA, was 

founded in 1919 and completed seYeral years of domestic and international 

operations before Pan American Airways started a company in 1927 that was 

to play a dominant role in Latin America. In addition to Pan American and 

its affiliates, including the American company, Pan American Grace Airways 

(PANAGRA), air services were established in Latin America by German and French 

companies in addition to national enterprises. 

During the 1930's, fledgling European and Western Hemi~phere companies 

extended their international air routes as soon as permission could be 

obtained from foreign governments and as fast as the necessary aviation 
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facilities and adequate aircraft could be constructed and put into use. 

These were tne great pioneering years of commercial aviation. By 1935 

a transpacific route had been successfully established by Pan American 

and that airline and Imperial Airways of the UK competed for initiation of 

transatlantic services. PAA had the flying equipnent, but landing rights had 

to be obtained from Canada, Britain, Ireland, Portugal and France. Permission 

was finally obtained and PAA undertook the first commercial transatlantic 

flight in aircraft in the summer of 1939, several years after the technical 

capacity to do so had been achieved. 

On the eve of World War II, commercial air services had been inaugurated 

between the countries of Europe and all the continents of the globe were 

connected by air routes. The United States carriers had gained a leading 

position in Latin America and haà crossed the Atlantic and Pacifie Oceans. 

The British served Europe, the Middle East, Airica, Australia and North 

America. The Dut ch had air links wi th their colonies in the Far East and 

had built up a net work in the Caribbean, while the Belgi.ans and !tallans 

had services to Africa, and the Germans were very active in FAl.rope and in 

South America. The French companies also had developed an extensive system 

in Europe and in South America. (25) 

While it is true that these networks were not served by numerous aircraft 

nor had frequent schedules, and that the facilities were quite rudimentary, 

yet the foundation for the future development of international commercial 

had been successfully laid. It would have been more fully exploited except 

for the restrictions imposed by nations which could close access to their 

airspace at their own discretion (26) 

Because of the world-wide acceptance of the principle of sovereignty 

in the airspace and the restrictive interpretation of the Paris Convention, 
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national legislation on aviation usually included a requirement that foreign 

airlines or governments had to obtain special permission from the govern

ment of each country into whose airspace it was necessary or commercially 

worthwhile to fly. But the pattern of permits and special agreements 

which developed was by no means uniform. 

In sorne cases the permission to establish commercial air services was 

granted on the basis of a bilateral air navigation treaty or a treaty dealing 

specifically with commercial air transportation. In ether cases the less 

camplicated deviee of an exchange of diplomatie notes achieved the same 

resulta. Finally, it was not uncommon, es~ecially in the Western Hemisphere, 

for an airline to negotiate directly with governments of Latir. American nations 

for permits or concessions. Even when operating rights were exchanged in 

formal treaties, it was usual to require that an additional specifie author

ization from the respective aeronautical authorities be obtained before 

initiating services. Examples of these various types of agreements in effect 

before the Chicago Conference of 1944 show the marked lack of unifarmity. 

di th particular regard to provisions in air navigation agreements between 

European nations, special authorization for the establishment of international 

air services was usually required via diplomatie channels or through aero

nautical authorities rather than by direct negotiations carried out by the 

airlines themselves. (27) For instance, the air navigation agreements 

celebrated by Germany between 1922 and 1926 specified that the "conunercial 

carriage of persans or goods to, from or within its territory", and the 

establishment of airlines, either may be or was actually subjected to the 

requirement of a s~ cial 11authorization" or "permit" or "concession" issued 

by the respective authorities. (28) 

After 1926, the agreements celebrated by Germany contained the following 
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provision: "The establishment and operation of scheduled air servie es of 

an air navigation enterprise of one of the High Contracting Parties in the 

territory of the other or across it, with or without intermediate stopovers, 

is subject to a special agreement between the respective aeronautical author

ities of both States." (29) 

With respect to the conditions under which special permission to begin 

air services would be granted, most bilateral agreements of this period 

were silent. But the air navigation agreements between the USA and Sweden 

(1933), Norway (1933), and Denmark (1934), state in Art. 4, Par. 3: "Each 

Party to this agreement agrees that its permission for operations above its 

territory by air transport enterprises of the other party, may not be refused 

for unreasonable or arbitrary motives. The consent may be made subject to 

special regulations relative to air safety and public order." (30) 

Occasionally exclusive rights were obtained in these agreements, such 

as the exclusive right of the French Company, Aeropostale, to serve the Azores 

on the route from Europe to South America. (31) Hard bargains were often 

made the priee of landing rights. Italy refused to grant landing rights to 

a British Airline unless that airline agreed to an equal division of revenues 

over a part of the route. (32) 

Usually commercial matters such as routes, rates, type of equipment, 

frequencies and capacity, were not specified in the air navigation agreements 

or the special authorizations. However, this was not a universal practice 

and the treaty signed by Italy and Greece on June 30, 1936 and ratified on 

January 15, 193S, is an example of a treaty on air services which deals with 

commercial matters within the text of the basic instrument. In this agree

ment the routes to be f lown were specifically set forth (Art. 1, 2), and 

exploitation of certain routes by airlines of both nations was to be agreed 

upon between the airlines themselves, subject to approval by the respective 
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aeronautical authorities (Art. 11). Matters such as frequency, schedules, 

tariffs, type of equipment, etc., were to be freely determined by the airlines 

involved (Art. 10) (33) 

The agreements between Germany and Spain., signed on Dec. 9, 1927 are 

unique in that Art. 2 of the basic first instrument on the technical aspects 

of air navigation specified that commercial matters were to be the subject 

of a second special treaty. This second treaty dealt with matters of frequency, 

tariffs, schedules and type of equipment, but under Art. 6 of this latter 

treaty, routes to be operated were subject to special additional authorization 

to be obtained from the respective aeronautical authorities. (34) 

In the Western Hemisphere the first bilateral air transport agreement 

was a treaty between Argentina and Brazil signed on May 18, 1922. In relatively 

simple terms it provided for the exchange of a general right to fly over the 

territory of the respective states and to transport persons and goods subject 

to the reservation of cabotage. About the only restriction specified was 

the requirement to cross borders at determined points and to utilize airports 

to be subsequently indicated. No further special permission was required for 

initiating services and commercial subjects were not even mentioned. (35) 

While formal treaties on air navigation or air transport services were 

the customary basis forthe exchange of rights between European nations, in 

the Western Hemisphere, on the other hand, the right to establish commercial 

air services was more commonly granted through approval of an application 

for a permit or concession which resulted from negotiations directly carried 

out by the airline itself. This was true of most operating rights obtained 

from Latin American nations, not only by the United States, but by European 

carriers as well. (36) 

The United States became the most powerful nation in the Americas in air 

transportation, and in the handling of international operations it was quite 

inconsistant. In dealing with Latin American nations the principal inter-
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national airlines of the United States, Pan American Airways and PANAGRA, 

generally conducted their ow.n negotiations for landing rights. But the first 

bilateral agreement of the United States was with Colombia and was in form 

of an exchange of diplomatie notes. (37) This was not an air navigation 

agreement, but a very simple exchange of operating rights, providing that 

American commercial aircraft were to be allowed to fly and land along the 

coasts of Colombia, and that Colombian commercial aircraft were to receive 

. similar privileges along the coasts of the United States and in the Canal 

Zone. The agreement did not lay down specifie conditions as to routes, 

schedules, etc. 

In dealing with European nations, however, the United States preferred 

the exchange of diplomatie notes for air navigation agreements, since such 

"executive agreements" do not require ratification as a treaty under U.S. 

constitutional law. (38) The first air navigation agreement between the 

United States and a European nation was celebrated by an exchange of notes 

on Oct. 13, 14, 1931 with Italy. In this agreement traffic rights were 

specified in sème detail, but routes were not set out specifically. Initia

tion of services was made subject to prior consent of the u.s. Government, 

on the basis of reciprocity. The most-favored-nation clause was also made 

reciprocal. This agreement was termed "an arrangement". (39) 

In the air navigation agreements entered into by the United States with 

Germany (1932), Union of South Âfrica (1933), Sweden (1933) and Norway (1933), 

and Denmark (1934), Art. 4, Par. 2 provided: "It is agreed that the establish

ment and operation of scheduled air routes by an air transport company of one 

of the parties within to or across such territory, with or without inter

mediate stopovers, will be subject to the prior consent of the other party, 

given upon the principle of reciprocity and upon application of the party 
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whose nationality is possessed by the air transport company". (40) 

While the agreements between the United States and European countries 

in the period before World War II were generally air navigation agreements 

which did not include provisions on commercial matters, the exchange of 

notes with Great Britain, Canada, and Ireland after a conference in December 

of 1935 provided for simultaneous operation of twice-weekly air services for 

15 years by an American company, and by Imperial Airways or a company control

led by it, between the United States and Great Britain, with landing rights 

in Canada, New foundland, Ireland and Bermuds. (41) 

One of the most comprehensive air transport agreements celebrated before 

World War JI:, one which showed the progress made in drafting technique and 

the trend toward more and more detailed specification of commercial matters, 

as contrasted to the relatively brief and simple agreements of the 1920's and 

early 1930 1s, was that celebrated between the United States and France, 

effective August 16, 1939. (42) 

This agreement provided for the exchange of operating rights into the 

territory of the respective parties of aircraft engaged in conduct of trans

atlantic air transport services. It allowed at least two frequencies per 

week by aircraft of each nation, with additional frequencies to American 

aircraft engaged in transatlantic services, including the right of such 

aircraft to fly into, through and away from France to and from a final point 

of destination in other countries, with traffic rights in France on these 

additional frequencies. 

It was a requirement that the companies of each party should qualify 

before the competent aeronautical authorities of the other party, and it was 

within the power of such authorities to fix the terms of the per.mits, the 

airports to be used, and th~ routes to be flown within the respective terri-
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tories, as weil as the frequency of schedules and 11other appropriate details" 

of the services. 

The permits were to be valid only so long as the carrier held proper 

authorization from its own government and complied with the laws, rules and 

regulations of the respective governments. The permits could be revoked 

on two years notice. Under the terms of the agreement the American and 

French enterprises could enter into technical and commercial agreements, 

subject to the approval of the respective governments. 

Both nations agreed not to impose any restrictions as to airports, 

routes, connections and facilities in general, ~hich might be competitively 

or otherwise disadvantageous to the air carriers of the other party." The 

aircraft of each carrier were obliged to comply with the airworthiness 

requirements of their government. It was provided that the authorities "may 

communicate with a view to bringing about uniformity of safety standards", 

and the parties "may enter into an agreement prescribing such uniform safety 

standards". It was expressly stated that the agreement was negotiated pur

suant to Art. 4 of the air navigation arrangement signed by the two nations 

on the same date, and that operations were to be conducted subject to the 

terms of that arrangement. There was a provision permitting termination 

of the air transport agreement after expiration of two years notice. 

From these few examples it can be seen that there was certainly little 

uniformity in the bilateral air navigation and air transport agreements 

celebrated before World War II. The form and content of such agreements 

varied considerably between nations and even a single nation might use 

several different deviees for the exchange of operating rights. Restrictions 

were common, especially in Europe. 

The Fost-War period promised great development in international civil 
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aviation. The lack of uniformity, the limitations imposed, and the many 

other difficulties, contributed to the general recognition that a new 

multilateral convention based on equitable exchange of rights was an 

urgent requirement for the expansion of world air services. 
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Section B - The Chicago Conference of 1944 a~d After 

Although operations along international air routes were curtailed dur

ing World War II, once again while hostilities were still raging men of 

vision began to consider the problems of international civil aviation in 

the post-War period. In the "Agreement of Cooperation" concluded at Can

berra on Jan. 21, 1944 between Australia and New Zealand, the need for a 

new world-wide convention on civil aviation was recognized. A new inter

national body was envisaged which would not only establish regulations for 

the safety of air navigation, but the idea was put forth that "••• The 

air services which are used on the principal trunk lines should be opera

ted by an international air transport authority. 11 (43) 

The Hon. C.D. Howe presented to the Canadian Parliament in March of 

1944 a proposai for a convention on international control of world civil 

aviation. Mr. Howe mentioned the constant and difficult negotiations in

volved in the system of bilateral agreements, the excessive competition re

sulting in uneconomical operations and large subsidies, and the questionable 

basis of national prestige as the reason for entering the field of interna

tional air transportation. He suggested that after the War, internation

al rivalries would be even sharper. 

His proposai called for the creation of an international entity which 

would fix the routes, frequencies, tariffs, and would issue permits to the 

operator~ of international air services much in the way of the C.A.B. of 

the United States. Parties to a new convention would reciprocally grant 

privileges of transit and commercial rights. (44) 

Shortly thereafter the Labour Party in England published a pamphlet 

entitled: '~ings for Peace - the Post-War Civil Aviation Policy of the La

bour Party; the Organization and Control of Civil Aviation." This publica-
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tion lauded the agreement between Australia and New Zealand and urged the 

creation of regional and worldwide organizations that would carry out the 

internationalization of air transport. 

The official position of the British Government was formulated in a 

''White Paper" (Com."lland 6561, Oct. 1944) on "International Air Transport," 

which called for a new international convention and the creation of an 

"International Aeronautical Authority" with considerable powers to control 

com."llercial aspects of international air services. The plan argued for a 

proper balance between capacity and traffic demands, the elimination of 

prejudicial and uneconomical competitive practices, for control of subsi

dies, for regulation of frequencies, tariffs, routes , and the issuance of 

operating permits. 

Informa! talks were held between the British and American Governments 

and members of the British Commonwe~lth met in London to study the future 

of international civil aviation. On Sept. li of this same year, 1944, the 

Government of the United States (45) issued an invitation to more than 

50 11gover1.1II1ents and authorities" which included 11all members of the United 

Nations, 11 11nati ons associated wi th the United Nations in this war, 11 and 

"the European and Asiatic neutral nations, 11 anà. the Danish and Thai Hinis

ters in Washington , in their persona! capacities. (46) 

The objectives suggested for this Conference by the United States were: 

the establishment of provisional world routes together with an agreement 

to grant landing and transit rights necessary for these services; the 

establishment of an Interim Council to act as a clearing house and advisory 

agency during the transitional period; and the agreement upon the princi

ples to be followed in setting up a permanent international aeronautical 

body, with a multilateral aviation conventi on dealing with the f i elds of 

air transport, air navigation and aviation technica.l subjects. (47) 
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(1) The International Civil Aviation Conference 

Of all the nations and authorities invited to take part in this Inter

national Civil Aviation Conference, only Saudi Arabia and the u.s.s.R. 

failed to attend. The representatives met at Chicago from Nov. 1 to Dec. 

7, 1944 and used as a ·basis for discussion the texts of drafts prepared 

by the u.s.A. (48), the United Kingdom (49), Canada, and Australia and 

New Zealand jointly, which drafts reflected the positions of the various 

nations as announced in the above mentioned pre-conference proposals. 

At an early point in the discussions of Camrnittee I (Multilateral 

Aviation Convention and International Aeronautical Body) the proposal of 

Australia and New Zealand for the international ownership and operation of 

civil air services on world trunk routes was rejected. This indicated the 

tendency of the Conference away from extensive international control. 

The Canadian plan (50) received considerable attention. In addition 

to calling for the creation of an international air authority similar to 

the C.A.B; of the United States, it proposed the exchange of what the Cana

dian delegation called "the four freedoms of the air": transit without 

landingl landing for s~rvicing; ta.king on of passengers, mail · and cargo at 

the country of origin to any place in the world; taking on passengers, mail 

and cargo at any place in the world for carriage to the country of origin 

(the country whose nationality the aircraft possessed.) 

Operating certificates issued by cent~al and regional councils would 

automatically include the "four freedoms of the air." The freedom " to 

handle traffic originating in a foreign state and destined for a foreign 

,state would be secured, not under the international convention, but as a 

result of special bilateral agreements between the governments concerned." 

This division of the types of traffic and the right to carry same was found 
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to be a convenient classification for discussion, and later, with cer

tain refinements was to become the standard terminology of international 

air transportation. 

As the discussion at the Conference progressed, it was apparent that 

the United States, Great Britain and Canada differed mainly on the degree 

of control to be exercised by an international authority in the commercial 

field. The United States desired to give only consultative powers to an 

international body, while the British wanted a considerable degree of con

trol over routes, rates, frequencies and capacities. The British position 

reflected a general fear prevailing among smaller nations that the United 

States, if allowed to put into practice an "open skies" policy, would 

dominate world air transportation and destroy competition. 

The Canadian delegation attempted to achieve a compromise between the 

widely divergent views and suggested an international authority with limited 

powers to allocate routes, review rates, and determine frequencies based on 

fixed formulae. 

Since agreement on the vital matters relating to the extent of control 

could not be reached quickly, Committee I suspended open meetings and the 

delegations of the United States, the United Kingdam , and Canada met con

tinuously for a week in an attempt to reach compromise. Finally, a joint 

"partial draft 11 was prepared and submitted to the Conference. \'lhen this 

draft was presented it was clear that the real basis of disagreement was 

the degree of control of traffic taken on in a,foreign country and destined 

to a foreign country, or, in the terms suggested by the Canadian delegation, 

"fifth freedom traffic." It was apparent that if agreement could not be 

reached on this subject, then it would be necessary to revert to the pre-War 

system of bilateral negotiations. 

No formula could be found to sat:isfy ail viewpoints and the United 
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States proposed that separate agreements, including the exchange of the 

five "freedoms of the air", should be prepared by the Conference and open

ed for signature. 

(2) The Agreements Produced at Chicago 

As a result of the deliberations at the Chicago Conference, four ma

jor agreements were produced: the Convention on International Civil Avia

tion; the International Air Services Transit Agreement; the International 

Air Transport Agreement; and the Standard Form of Agreement for Provision

al Air Routes. 

(a) The Convention on International Civil Aviation 

Although this multilateral treaty, known as the "Chicago Convention" , 

did not regulate many important commercial matters, yet it established a 

modernized international agreement for the orderly development of civil 

aviation. It was chiefly in the technical field that the Conference is re

cognized as a land-mark in international aviation. Referring to the tech

nical annexes to the Convention, a commentator states : "This comprehensive 

body of technical material undoubtedly representa the most striking ad

vance ever achieved at a single conference in the field of international 

technical collaboration. 11 (51) Today, with more than 80 states parties 

to this Convention, the Annexes ("International Standards and Reconmended 

Practices 11 ) developed during and after the Conference have served . as a guide 

for the progressive development of aviation, both national and international, 

throughout the world, and are a basic factor in the extraordinary expansion 

of international civil aviation since World War II. 

Part I ("Air Navigaticn 11 ) of the Convention deals in general terms with 

several aspects of international flight. The principle of sovereignty is 

reaffirmed in Art. 1 : "The contracting States recognize that every state 
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has complete and exclusive sovereignty over the airspace above its territory." 

While a limited right of transit, stops for non-traffic purposes and commer

cial traffic rights are granted under Art. 5 to 11aircraft not engaged in 

scheduled international air services", Art. 6 states that 11No scheduled 

international air service may be operated over or into the territory of 

a contracting State, except with the special permission or other authoriza

tion of that State, and in accordance with the terms of such permission or 

authorization." This is very similar to the restrictive Protocol (on Art. 15) 

of the Paris Convention. Cabotage is reserved to each State by Art. 7. 

Part II is entitled "The International Civil Aviation Organization", 

and provides for the establishment of this body, which is made up of 

"an Assembly, a Council, and such other bodies as may be necessary11 • (Art. 43) 

On April 4, 1947, the "ICAO" replaced a temporary organization, the Provisional 

International Ci vil Aviation Organization ("PI CAO"), which had functioned 

since June 26, 1945 under an "Interim Agreement" also signed at Chicago. 

With headquarters in Montreal the ICAO is a specialized agency related to 

the United Nations. The Air N~vigation Commission provided for in Arts. 56 

and 57 has taken over the work of 11ICAN 11 of the Paris Convention, and has 

proved to be one of the most important organs of ICAO, constantly at work 

revising the technical standards and practices for international civil 

aviation operations. (52) 

other important organs of ICAO are the "Air Transport Committee" 

mentioned in Art. 54(d) and the Legal Committee, which is appointed by the 

Council. These and other groups work under the supervision of the Council 

and carry out recommendations formulated at periodic meetings of all the 

member states when the Assembly meets. 

Although matters dealing with commercial aviation are scattered through

out the Convention, Part III is entitled "International Air Transport" and 
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includes provisions on the filing of reports and information with ICAO, 

improvement and financing of air navigation facilities, technical assistance 

and the promotion of joint operating organizations or pooling of air services. 

In Part IV, "Final Provisions", Art. 80 indicates that contracting states 

undertake to denounce the Paris Convention of 1919 and the Havana Convention 

of 1928, and the Chicago Convention is to replace these earlier treaties. 

This Part also provides for the registration of all aeronautical agreements 

in existence on coming into force of the Convention and the registration 

of new arrangements. The settlement of disputes is the subject of Art. 84-88. 

The adoption of technical annexes is specified by Art. 89 and ratifications, 

adherences, amendments and denunciations of the Convention are taken up 

by Arts. 91-95. 

In Art. 96 an attempt is made to define certain terms. "Air Service" 

is 1any scheduled air service ·perfor.med by aircraft for public transport of 

passengers, mail or ·cargo". "International é\ir service" is to mean "an air 

service which passes through the airspace over the territory of more than 

one State'~ and 11airline" is 11any air transport enterprise offering or 

operating an international air service". The other term defined is "stop for 

non-traffic purposes 11 which is to mean "a landing for any purpose other than 

taking on or discharging passengers, cargo or mail". 

But nowhere in the Convention is there to be found a definition of 

11scheduled 11 , and the precise meaning of this term is important in view of 

the distinction made between "aircraft not engaged in scheduled international 

air services" under Art. 5, and "scheduled international air services" under 

Art. 6. The Council of ICAO in 1952 adopted and has since reaffirmed a defi

nition to serve as guidance, as follows: (53) 

"A .scheduled international air service is a series of flights that 
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possesses all the following characteristics: (a) it passes through the 

air space over the territory of more than one State; (b) it is performed by 

aircraft for the transport of passengers, mail or cargo for remuneration, 

in such manner that each flight is open to use by members of the public; 

(c) it is operated so as to serve traffic between the same two or more 

points, either (i) according to a published time-table, or (ii) with 

flights so regular or frequent that they constitute a recognizably systematic 

series." 

(b) The International Air Services Transit Agreement 

This Agreement (54) generally known as the "Transit" or 11Two Freedoms 

Agreement", was signed at Chicago by 32 states and has been accepted by a 

majority of the large and small nations members of ICAO. It derives its 

popular name from Art. 1, Sec. 1, which grants to contracting states: "the 

following freedoms of the air in respect of seheduled international air ser

vices: (1) The privilege to fly across the territory without landing; 

(2) The privilege to land for non-traffic purposes". 

The Agreement provides for designation of the routes to be followed 

within the territory of a contracting State, the airports to be used, and 

allows just and reasonable charges for the use of facilities. SUbstantial 

ownership and effective control of an airline by nationals of a contracting 

State are requirements for a permit. Art. II deals with consult~tion and 

settlement of differences, while Art. III sets out a one year period for 

denouncing the agreement. Some 50 members of ICAO have signed and ratified 

this agreement. 

( c) The International Air Transport Agreement 

The conunon name of this Agreement (55) is the "Transport" or 
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11Five Freedoms Agreement", since it provides for the exchange of the first 

two freedoms of the "Transit Agreement", and these additional 11freedorns of 

the air": (3)"the privilege to put down passengers, mail and cargo taken on 

in the territory of the State whose nationality the aircraft possesses; 

(4) the privilege to take on passengcrs, mail and cargo destined for the 

territory of the State whose nationality the aircraft possesses; (5) the 

privilege to take on passengers, mail and cargo destined for the territory 

of any other contracting State and the privilege to put down passengers, mail 

and cargo coming from any su ch terri to!""J. 11 

Not only is the "Fifth Freedom" limited to traffic between contracting 

states, but Art. 1, also states that 11with respect to the privileges specified 

under paragraphs (3), (4) and (5) of this Section, the undertaking of such 

contracting States relates only to through services on a route constituting 

a reason~bly direct line out from and back to the homeland of the State 

whose nationality the aircraft possesses". 

The remaining provisions of the egreement are basically the same as 

under the "Two Freedoms Agreement", with the exception of Art. 1, Sec. 4 

reserving the right of cabotage, Art II Sec. 1, which specifies that this 

Agreement abrogates all obligations and understandings between contracting 

states which are inconsistent therewith. Also, Art. III adds a proviso 

which was later included (in different forms) in many bilateral agreements: 

"Each contracting State undertakes that in the establishment and opera.tion 

of through services due consider ation shall be given to the interests of 

the other contracting States, so as not to interfere unduly with their 

regional services or to ha.mper the development of their through services". 

Finally, the gr anting of the "Fifth Freedom1.1 '· i s subject _-to the optional 

reservation that this vital right may be made dependent upon reciprocity. 

There were no specifie provisions on capacity or routes, or rates included 
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in this Agreement. 

This "Fi ve Freedoms Agreement 11 was signed at Chicago by 20 states, 

but although offered by the United States as a step toward a broad general 

multilateral agreement, it d~d not receive widespread acceptance. It ~s 

not ratified by the United Kingdom, and there was considerable criticism 

of it in the U.S. Congress. On July 25, 1946 it was denounced by the u.s. 
Dept. of State, and today only a handful of states are still parties to this 

agreement. (56) 

(d) The Standard Form of Agreement for Provisional Air Routes 

Faced with the probability of a return to the general pre-World War II 

system of bilateral agreements, the Clicago Conference set forth in Recommenda

tion No. S of the Final Act, a "Standard Form of Agreement for Provisional 

Air Routes" with the purpose of eliminating exclusive or discriminatory 

arrangements and to develop some degree of uniforw~ty in this field. (57) 

This form of agreement beca.11e lmown as the 11ICAO Reco:rmnended Type" 

or the 11Chicago Standard Form", and contains 10 articles with a provision 

in Art. 1 for an Annex which would specifically describe the routes and 

rights granted and other details of the agreement. This type of agreement 

has been used by many nations, as a guide for the basic bilateral air 

transport agreements. 

Art. 1 of the "Chicago Standard Form" provides in general terms for a 

mutual grant of the rights necessary for the establishing of the inter

national civil air routes described in the Annex. Under Art. 2 each con

tracting party may designate an airline or airlines to operate such routes 

subject to the requirement that such designated airlines must "qualify before 

the competent aeronautical authorities of the contracting party granting the 
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rights under the laws and regulations normally applied by these authorities". 

The designated airlines must also be able to show that 11substantial 

ownership and effective control (as required by Art. 7) are vested in 

nationals of a party to this agreement". If the designated airlines meet 

the severa! requirements, then the respective aeronautical authorities are 

obligated under Art. 2 to issue the appropriate operating permits. 

Previously granted operating rights are to continue as provided therein 

(Art. 3) and to prevent dli:scriminatory practices, Art. 4 allows each party 

to impose "just and reasonable charges for the use of airports and other 

facilities", which shall not be higher than those paid for by national 

aircraft of the party supplying the services". Also, the application of 

customs duties, inspection fees on fuels, oils, spare parts brought into a 

country shall be subject to 1'most-favored-nation treatment 11 , and these 

supplies and regular equipment retained on board aircraft of the contracting 

parties are exempt from such fees or other charges. 

Certificatès of airworthiness, licenses, etc., rendered valid by one 

contracting party shall be recognized by the other (Art. 5). Aircraft of 

the contracting parties are subject to the laws and regulations of the other 

contracting party for admission, operation and departure, without distinction 

as to nationality. And the laws and regulations of a contracting party as 

to admission and departure from its territory of passengers, crew or cargo 

must also be complied with (Art. 6). 

Requirements for showing substantial ownership and effective control 

are set out in Art. 7, along with other requirements, and Articles 8 and 

9 deal with registry of the agreement and all related contracts with ICAO, 

and contain provisions on arbitration. Art. 10 provides that if a general 

multilateral air transport convention comes into force it shall supersede 

the present agreement, and meanwhile one year's notice is required for 
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denunciation. No mention is made of rates, capacities, frequencies, etc., 

as these matters are left for the Annex. There is likewise no provision on 

choice of equipment to be operated. 

(3) The Be~uda Agreement 

At Chicago, the two major air powers, the USA and the UK, were unable 

to reconcile their divergent views on the extent of control to be given 

to an international authority, and with the subsequent failure of the UK to 

ratify the 11Five Freedoms Agreement", the two nations held a "Conference on 

Civil Aviation" at Bermuda from Jan. 15th to Feb. 11, 1946. On the latter 

date the representatives of the two governments signed an agreement on air 

services to be established between the two countries. 

In addition to the "Agreement" proper, which follows provisions of the 

"Chicago Standard Form", there is an 11Annex" providing for the exchange of 

the "Five Freedoms", with a reference to the rate making machinery of the 

International Air Transport Association, and detailed specification of the 

routes to be operated. But it is in the "Final Act" of the Conference, to 

which the Agreement and Annex are attached, that certain principles are 

found for the determination of capacity and frequency and guides for regu

lation of competition. (5B) These principles have been adopted, with 

variations, by a majority of nations with important international air services 

for inclusion in air transport agreements or their annexes, and are known 

as the "Bermuda principles". 

These principles represented a compromise between the leading air powers 

of the world regarding their approaches to the exchange of air rights, 

The United States recognized a limitation on its basically no-economic

controls philosophy, and agreed to certain control of rates (through reference 

to the rate-making machinery of the International Air Transport Association -
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IATA) while the British made concessions toward lesser degree of control 

for regulation of capacity and frequency than they had originally favored. 

On Sept. 19, 1946, the United States and the UK made a joint statement 

announcing this type of arrangement as the standard plan to be used by 

them for all future agreement• on air transportation. In the same year the 

USA concluded 11 similar agreements and 16 more in 1947; at the present there 

are more than 50 such agreements in existence between the USA and other 

nations. A study made by ICAO (59) in 1955 showed that of 67 bilateral 

agreements affecting Europe, 44 are based on the 11Bernruda principles 11 • 

11The Bermuda principles approach international air transportation from 

a basically liberal point of view. Nevertheless they provide certain safe

guards for those countries which fear their more powerful competitors and 

would prefer to exercise considerable control over the operation of foreign 

airlines servicing their countries. 11 (60) 

When included in bilateral agreements, the "Bermuda principles 11 are 

usually set forth in an Annex to a basic Agreement, but are contaiœ d in 

Arts. 3, 4,·5·and 6 of the Final Act of the Bermuda Conference. The parties 

agreed in Art. 3: "That the air transport facilities available to the 

traveling public should bear a close relationship to the requirements of 

the public for such transport". While quite vague, yet this would prohibit 

unfair competition in the form of a carrier's making available an exaggerated 

number of seats in order to force down the revenue per seat mile and caùse 

a competitor to discontinue operations or suffer heavy losses. 

Referring to this Article, the British Minister of Civil Aviation, 

Lord Winster, stated, "As regards the control of capacity operated on the 

routes, it has been recognized that predetermination on the basis of estimated 

traffic potentials is beset with practical difficulties, and instead, it has 

been agreed that the principle for which we stand, namely the maintenance 
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of a close relationship between capacity operated on the various routes 

of mutual interest and traffic offering, can best be put into practical 

effect by providing an 'ex post facto' review on the basis of this princi

ple". (61) 

Art. 4 of the Final Act stipula tes: 11That there shall be a fair and 

equal opportunity for the carriers of the two nations to operate on any 

route between their respective territories (as defined in the Agreement) 

covered by the Agreement and i ts Annex". On referring to this part of 

the Final Act, the Joint Statement of Feb. 11, 1946 included the following: 

" ••• The fair and equal opportunity referred to above does not imply the 

allocation of frequencies by agreement but only the right of each nation 

to offer the services it believes justified under the principles agreed to." 

(62) 

These two provisions and indeed the whole of the Bermuda principles on 

capacity are quite general and open to interpretation. But on the question 

as to whether predetermination or post-determination of capacity was 

intended, both the delegations and the comments by respected authors 

definitely indicate thet the regulation of capacity was to be achieved by 

subsequent adjustment rather than prior determination of frequencies and 

capacities. (63) 

Another clause of the Final Act, especially designed to allay the fears 

of smaller carriers, was Paragraph 5: "That, in the operation by the air 

carriers of either Government of the trunk services described in the Annex 

to the Agreement, the interests of the air carriers of the other Government 

shall be taken into consideration so as not to affect unduly the services 

which the latter provides on all or part of the same routes." 

Paragraph 6 of the Final Act reads: "That it is the understanding of 
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both Governments that services provided by a designated air carrier under 

the Agreement and its Annex shall retain as their primary objective the 

provision of capacity adequate to the traffic demands between the country 

of which such carrier is a national and the country of ultimate destination 

of the traffic. The right to embark or disembark on such services inter

national'. traffic destined for and coming from third countries at a point 

or points on the routes specified in the Annex to the Agreement shall be 

applied in accordance with the general principles of orderly development 

to which both Governments subscribe and shall be subject to the general 

principle that capacity should be related: 

(a) to traffic requirements between the country of origin and the 

countries of destination; 

(b) to the requirements of through airline operation; and 

(c) to the traffic requirements of the area through which the airline 

passes after taking account of local and regional services." 

This Paragraph 6 is the cornerstone of the "Bermuda principles11 as it 

deals with the all-important "fifth freedom 11 traffic, and was a major 

stumbling block of the Conference until agreement on it was finally reached. 

" ••• The US and UK delegates deliberated for a whole month, day and night, 

on this one paragraph!" (64) 

This provision makes the carriage of 3rd and 4th freedom traffic the 

principal purpose of the air services established pursuant to the agreement 

and sets out very general principles for governing capacity offering on 

fifth freedom routes. (65) 

The general position of the delegations was expressed in the Joint 

Statement and indicated that the Bermuda plan contemplated 11 ••• Freedom 

of each country to determine the frequency of operations of its airlines" 

and 11Freedom to carry Fifth Freedom traffic in accordance with defined 
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principles subject to adjustment in particular cases where such adjustment 

may be found to be necessary in the light of experience". In describing 

the Annex, the delegations added 11 ••• The Conference has placeà no specifie 

limitation on frequencies. Each nation operating under the principles 

agreed to is to be free to determine for itself the number of frequencies 

which are justified' services being related to traffic demanda." (66) 

(4) Further Attempts to Achieve a Multilateral Convention on Commercial 

Rights and Recent Trends Towards Regionalism and Cooperative Arrangements 

Interest in achieving a multilateral convention on exchange of co~ 

mercial rights did not fade with the failure of the Chicago Conference to 

reach agreement on this vital subject. The Air Transport Committee 

presented a draft of a multilateral convention on commercial air rights 

to the PICAO first Interim Assembly, at Montreal in 1946. (67) The basic 

plan put forward here was a system of rate differentials as a limitation 

on fifth freedom traffic. These were to operate much in the way of protec

tive tariffs, with higher charges for passengers on trunk routes than on 

local or regional airlines. The United States was opposed to such a SFstem 

and a myriad of proposals resulted, including one by China for a tax to be 

levied on fifth freedom traffic. But generalsgreement on use of rate 

differentials or any similar deviee was not reached and the Assembly 

rejected the draft. (68) 

Recognizing the continued interest in a multilateral approach to the 

question of exchange of commercial rights, a special "Commission" was 

opened up for membership and participation by any and all member states 

of ICAO, for further discussions. The Commission met at Geneva in 1947 

and a new draft was presented. (69) This draft proposed certain controls 
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on fifth freedom and included the plan of opening up a reasonable number 

of airports in all countries to be accessible to all members, primarily 

for Jrd and 4th freedom traffic. 

But at Geneva, an alternative system was put forward, of retaining 

bilateral approach to route exchanges, while utilizing multilateral 

convention for exchange of 5th freedom rights. This plan was supported 

by the US, UK and China. This "partial multilateral system" retaining 

bilateral route negotiations was acceptable to the previously dissident 

nations: the US, the UK, France, the Netherlands and the members of the 

British Commonwealth. But the nations with less fully developed air 

transport facilities were not satisfied. They wanted additional guarantees 

of protection as the priee for entering the sort of partial multilateral 

system on which the major operating states were ready to agree. General 

agreement could be reached only upon the recognition of third and fourth 

freedam traffic rights as primary rights. 

A Mexican proposal on all~ing the unilateral withholding of fifth 

freedom rights brought the matter to a head. Such a proposal as part of 

the partial multilateral system was unacceptable to the major operating 

states, and the Conference stalled completely. 

After several years of effort toward achieving a multilateral conven

tion on exchange of commercial rights, the failure of the Geneva conference 

to produce any concrete agreer.1ent indicated that in 1947 the time was not 

yet ripe for such a system. (70) 

Since 1947 the regional approach to civil air transportation has 

accelerated in Europe, the Middle East and in Latin America. (71) Various 

schemes for pooling of services ar~ of dealing with air transport matters 

in regional blocs is evident. Shortly after the European Steel and Coal 

Community Flan was approved in 1948, three major plans were suggested for 
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the integration of air transport in Europe and the "European Civil Aviation 

Conference" (ECAC) was created in 1954 with headquarters in Paris. (72) 

ECAC in 1959 made definite recommandations on standard clauses for Bilateral 

agreements dealing with commercial rights of scheduled air services. (73) 

At several meetings of European aviation experts t~ere was considerable 

discussion of ways of dividing the market, increasing utilization of aircraft, 

fixing of differentiai fares and rates, and of sharing of profits and use 

of the same equipment. Germany, Holland, France, Italy ënd the Benelux 

countries favored integration but Great Britain, th€ Scandinavian nations, 

Switzerland, Austria and Portugal did not, and these nations formed the 

economie blocs of the European Common Market and the "Outer Seven", 

respectively. 

The Scandinavian Airlines System and Swissair designed a cooperative 

agreement, including leases, equipment interchange and maintenance arrange

ments, and this encouraged the proposal in April 26, 1959 of a single 

consortium for Europe, to be called "Air Union" and to be composed of 

integrated services of Germany, Benelux countries, France and Italy. KIM 

was to have become a part of "Air Union" but withdrew. The plan calls for 

pooling of revenue and redistribution according to fixed ton-mile quotas. 

The nationality of each member airline is to be preserved. It is expe~ted 

that each national airline will claim all the rights and privileges due it 

under bilateral agreements with the 11outside 11 nations. Inside Europe, 

equipment, frequencies, capacity, fares, losses and earnings will be fixed 

and controlled by the cooperative agreement. 

Similar, although not as yet fully implemented, plans have been develop

ing in Latin America for formation of a single Latin American airline to 

include Colombia, Chile, Ecuador, Panama and Peru, with equal participation 
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in a consortium envisaged. 

SAS and GUEST of Mexico have been cooperating closely under a contract 

for technical and administrative management by the former, while KLM and 

VIASA of Venezuela have adopted a contract embodying extensive cooperation 

in traffic and sales matters, leasing of jet equipment, etc. 

The British Commonwealth airlines have entered into interline agree

ments - BOAC, Air India and Quantas agreeing to pool services over various 

networks. The Arab League is considering a Pan-Arab airline for service 

irltially in the Middle East; and in the Far East, Thai Airways and SAS have 

combined. Also, Air France and Japan Airlines have a cooperative arrange

ment. 

These trends toward regionalism in the regulation of civil aviation 

and cooperative arrangements on commercial matters are due in part to the 

new pattern of world air transport brought about by the widespread use of 

long-range jet aircraft. The arrangements cited all tend to reduce costs, 

avoid needless duplication of routes and schedules and attempt to make 

air transport enterprises as efficient as the jets which created the new 

patterns. 

Some of the thorniest problems presented by the huge capacity of the 

jets and new route patterns and methods of operation relate to interpre

tation of the bilateral air transport agreements. These will be discussed 

in succeeding pages, with attention focused on the current situation in 

Venezuela. 
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Part II - Venezuela's Bilateral Air Transport Agreements 

The "jet controversy" in Venezuela is typical in many ways of the 

present critical situation of international air transportation as it enters 

the jet era. Venezuela was the first Latin American country to be served by 

large jets on scheduled passenger operations, and the impact of the jets on 

interpretation of Venezuela's bilateral air transport agreements has given 

rise to problems of aviation policy which are worthy of carefUl examination 

during this transition period. 

Section A - Venezuelan Civil Aviation Policy 

The civil a.viation policy of a nation is the result of the interplay 

of many pressures - the desire for prestige in having the national flag carrier 

serve important world centers; the demand of national carriers for protection 

against excessive foreign competition; the need to maintain a well trained 

group of pilots and crews and aviation facilities for military reasons; the 

impetus to develop trade which necessitàtes adequate means of commercial 

intercourse; the requirement of maintaining rapid and constant communica-

tions with overseas possessions; the urge to foment tourism as an ever

increasing supply of foreign exchange. These and many more considerations 

motivate governments to enter into bilateral air transport agreements and 

shape the terms thereof in accordance with the national interest. 

Scheduled international passenger services of Venezuelan aviation enter

pr i ses have been conducted principally by two companies: Linea Aeropostal 

Venezolana S.A. (LAV) and Aerovias Nacionales de Venezuela, S.A. (AVENSA). 
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In 1933 the Venezuelan Government bought out the French enterprise 

which first established international air services with Venezuela and for.med 

LAV. AVENSA on the other hand is a privately owned company, with some 30% 

of the stock held by Pan American World Airways, which helped organize the 

company in 1944. Both LAV and AVENSA operated domestic and international 

routes until 1960 when the new company, Venezolana International de Aviacion 

S.A. (VIASA) was formed by a fusion of capital of the two companies with the 

purpose of taking over the international operations of LAV. (74) 

AVENSA served the Netherlands West Indies, Jamaica, New Orleans, on its 

international routes, and now also serves Miami. Until 1960 when certain 

international routes were abandoned by LAV, this carrier operated regional 

services to Port-of-Spain, and Barbados, and routes from Caracas to Miami 

via Havana, to New York, to Panama along the North Coast of South America, 

to Bogota and Lima, and a mid-Atlantic route to Europe via the Bermudas. 

Before World War II, Venezuelan aviation enterprises did not compete 

seriously in the international field. It was then the Government's attitude 

that it was in the national interest to give concessions and to provide 

facilities to foreign companies so that adequate services could be obtained 

for Venezuela. Even the usually sacred area of domestic service was not 

reserved for Venezuelan companies, and for years Pan American, for example, 

operated severa! routes between points within Venezuela. 

But in 1946 the Venezuelan Government began to follow a protectionist 

policy and to restrict concessions on the basis of the principle of recipro

city and in defense of the national carrier~operations on international 

routes. Venezuela ratified the Chicago Convention and anchored its policy 

in Art. 6 of said Convention respecting the requirement of special permission 

for the establishment of international air services. It also signed the 
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"Two Freedoms Agreement" and the 11Five Freedoms Agreement" and ratified 

these on March 26, 1946. Later on June 3, 1954, the 11Five Freedoms Agree

ment" was denounced on the basis that certain aspects of the agreement were 

not in accord with Venezuelan views on sovereignty and that the acceptance 

of this agreement by other countries was not sufficiently general to make 

it effective. (75) 

The celebration of bilateral air transport agreements was considered 

by the Venezuelan Government to have as its objective the providing of an 

adequate opportunity for participation of the national carriers in the 

international air traffic potential. On signing bilaterals with France and 

the Netherlands in 1954 and with Portugal in 1957, restrictions were imposed 

on foreign companies on routes which were serveà by Venezuelan carriers or 

on which service could be established by national enterprises. No specifie 

restrictions on fifth freedam routes nor express limitations on frequency 

or capacity were included in the bilateral signed with the United States in 

1953. 

In addition to the foreign airline operations under the mentioned 

bilateral air transport agreements, the carriers of Italy, Spain, Colombia, 

Great Britain, Brazil, Mexico and Argentina also operate to Venezuela on the 

basis of administrative perrnits. With the notable exception of carriers of 

the United States, companies operating to Venezuela have been expressly 

restricted und~r the bi~agreements or administrative permits, either 

on fifth freedom sections of certain routes, or in the number of passengers 

originating in or destined for Venezuela, or on the'number of frequencies per 

week, or combinations of these limitations. This policy of protectionism has 

impeded the celebration of additional bilateral agreements to take the place 

of concessions (76) 

In view of the fact that this policy of protectionism is the very heart 
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of the current controversy over the introduction of jets by foreign airlines 

serving Venezuela, a review of the experience of sorne of the foreign companies 

before the advent of the jets is indicated here. 

Under the original bilateral with France there were not specifie limita

tions on the number of frequencies per week. AIR FRANCE began operations 

with one flight per week from Paris to Caracas via Lisbon and other points, 

and beyond to Bogota. The frequency was increased to two flights per week 

in 1955 with the proviso that the number of full-fare east-bound passengers 

originating in Caracas, as well as west-bound passengers terminating in 

Caracas, would be limited to 35 per week. This limitation was changed in 

1956 to 55 passengers per week in each direction. It was typical of Venezuelan 

civil aviation policy in the piston era that increases in frequencies and 

capacities were not allowed on the basis that such increases would result in 

a surpassing of "normal limits of capacity11 • 

The experience of US carriers operating to Venezuela in the piston era 

is even more instructive in understanding the attitudes which led directly 

to the problems of interpretation of the bilaterals in the jet era. 

When the "Chicago and Southern" airline (later merged w:i.th Delta) as 

the designated airline to operate the route from New Orleans to Caracas, 

sought to increase the frequency of flights per week from three to a daily 

schedule, under the bilateral agreement signed in 194S (but never rati~ied 

by Venezuela), the Venezuelan aeronautical authorities pointed out that 

since the route was also served by the Venezuelan carrier LAV, the US carrier 

would be restricted to the original 3 flights per week for the carriage of 

passengers between Maiquetia and Havana, a fifth freedom sector of the route. 

Representatives of the United States Government i n Caracas questioned 

this order and were informed that, although not yet ratified by Venezuela, 
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the 1948 agreement was considered "provisionally binding" and the prohibition 

of increased passenger service between Havana and Maiquetia was based on the 

concept that capacity on competitive routes should be in accordance with the 

known available traffic. 

Another case which reflected Venezuelan policy in the period of piston 

aircraft operations occurred in 1951. In that year Pan American World Airways 

planned to inaugurate non-stop service between Caracas and New York, but 

the Venezuelan Government at first refused to grant authorization for such 

operations. Diplomatie efforts failed to achieve an understanding and the 

US Civil Aeronautics Board issued a "show cause" order (Docket 5165) with 

the implied threat of imposing similar restrictions upon LAV's permit, 

unless the principle of reciprocity urged by the US were recognized. This 

direct exercise of power brought about the authorization for such non-stop 

services by the American carrier. (77) 

While the above related incidents occurred before the current bilateral 

agreement was signed on Aug. 14, 1953, problems of interpretation under 

the new agreement (which closely followed most of the provisions of the 1948 

agreement) soon manifested themselves. Pan American was not allowed to 

substitute DC-6B equipment on certain of its routes until the agreement 

became officially effective on Aug. 22, 1953. 

Beginning in 1956 the Venezuelan Government imposed capacity limits on 

the United States carriers through refusa! to grant increases in frequencies 

or increases in capacity resulting from the use of more modern equipment. 

Venezuelan policy regarding the introduction of jets by foreign companies 

on services to Venezuela is examined in detail in following sections of this 

study, but will be briefly described here. Air France was refused permission 

to initiate jet service in 1960 and a supplemental agreement was signed in 
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the latter part of that year providing frequency and seat limitations but 

allowing Air France to begin services with jets in April 1961 after the 

proposed initiation of services by a Venezuelan aviation enterprise. 

In 1959, after first receiving refusals for proposed jet operations 

Pan American was able to obtain permission for one jet flight per week, 

and this authorization later was raised to twice weekly service between 

New York and Buenos Aires via Caracas and Asuncion. For many months the 

11jet controversy" was discussed in aviation circles, official and private, 

and finally, in Nov. 1959 a major policy statement was made on the need 

for revision of Venezuela's bilaterals due to the new element of jet opera

tions. The policy statement declared, in part, " ••• the introduction into 

service of jet aircraft, which constitutes a new system of flight, bas given 

rise to a series of international problems of a technical, economie and 

juridical nature. This situation has led to the application on the part 

of the National Government of extraordinary measures during the current 

period of transition with the purpose of protecting national aviation from 

damage which could be irreparable, due to the differences in time in which 

air transport companies are able to adapt to the requirements of the new era 

of air transportation ••• 11 It was recognized that the position maintained 

by the Government in relation to operations of commercial jet aircraft had 

provoked controversies of international scale. The critical situation of 

LAV was mentioned with the hope that an adequate solution to its failing 

financia.l position could soon be found. 

It was suggested that all of Venezuela's bilateral agreements would 

have to be revised, as well as the administrative permits, in order to adjust 

these to the new requirements of the jet era. In fact, diplomatie consulta

tions did take place between the representatives of the governments of the 
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United States and Venezuela, in Washington in Decehber of 1959. Unfortunately, 

no agreement was reached on the jet problem. The bilateral with France was 

revised through a supp1ementary agreement permitting jet operations under 

severe restrictions as mentioned above. 

During 1960 officia1s of LAV, with support from the Venezuelan Government 

held discussions with representatives of various foreign airlines, including 

SP$-SWISSAIR, TWA, and Pan American, on the possibility of entering into 

some sort of arrangement which would include lease of jets to LAV and 

extensive technical assistance. Finally, however, in the latter part of 1960, 

the solution was sought in the creation of a new and independent Venezuelan 

company, Venezuela International de Aviacion S.A. (VIASA), formed with 

capital partly of AVENSA and partly of LAV. This ne>-r company will operate 

the international routes formerly operated by LAV, and the latter will continue 

as a domestic carrier. 

While this major reorga.nization was an important step toward solving 

LAV's prob1ems, yet there remained the urgent need for jet equipment in order 

to be competitive in the international field. Since neither LAV nor AVENSA 

was in a position to obtain jet equipment, an agreement of cooperation was 

celebrated with KUV.. Under this agreement, signed early in 1961, VIASA was 

to begin jet services to Europe in April on a twice week1y basis, iY.lth DC-8 1 s 

1eased from KLM. Close cooperation in the technical, administrative and 

traffic and sales aspects were provided for. 

With these efforts at catching up with the jet era offering a degree of 

protection to the national carrier, the Venezuelan authorities apparent1y 

relaxed their opposition to jet operations by foreign companies. In March 

of 1961 Pan Ameri can had not yet been authorized to augment its current two 

weekly jet flights, but BOAC, KLM, ALITALIA and AIR FRANCE were authorized 
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to begin jet services to Venezuela after April 1961. But these authoriza

tions carried restrictions on the number of frequencies or seats offered or 

both. 

Although the precise terms of the KLM-VIASA agreement are not as yet 

made public, it is believed that a pooling of revenue is contemplated. 

In Sept. 1960 the Caracas press reported a "new development" in Venezuelan 

civil aviation rolicy. It was stated that the government was convinced that 

Venezuelan carriers are entitled to 50% of the revenue from traffic with 

this country, whether or not such revenue is actually received from carrying 

50% of the traffic. (78) 

It was reported that Venezuelan aeronautical authoriLiés began conversa

tions with Pan American World Airways with a view to arriving at sorne arrange

ment whereby Pan American could increase its jet flights between Caracas and 

New York, so long as the Venezuelan carrier was guarenteed 50% of the revenue 

produced by both Venezuelan and American carriers on this route. 

One further development in Venezuelan civil aviation policy which 

deserves comment is the trend toward 11regionalism". Venezue1an aeronautical 

authorities and VIASA were reported as supporting the enforcement by Latin 

American countries of limitations on all fifth freedom traffic rights under 

the bilateral agreements now in force. (79) 

• 
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Section B - Comparative Analysis of Venezuela 1s Bilaterale 

As of March 1961 Venezuela bad concluded bilateral air transport 

agreements with four nations: the United States (1953); France (1954); 

the Netherlands (1954); and Portugal (1957). These agreements are analyzed 

on a comparative basis with particular attention devoted to the provisions 

on the exchange of operating rights, the specification of routes, the regu

lation of competition and capacity and unique features. 

(1) General Form and Content 

The bilateral air transport agreements of Venezuela with the United 

states, France and Portugal consist in each case of the basic "Agreement" 

itself, which is modeled after the "Chicago Standard Form", and one or more 

"Annexes" in which the specifie operating rights and provisions on regula

tion of competition and capacity are set out, together with schedules of 

authorized routes. In the mentioned agreements the period for effecting 

denunciation is six months, whereas the "Chicago Standard Form" recommended 

one year, and certain definitions are included which are not found in the 

"Chicago Standard Form". 

The Annex to the Agreement with the United States includes the "Bermuda 

Principles", while the Annexes to the Agreements with France and Portugal 

set forth limitations on capacity and competition in different, _more 

restrictive form, especially as regards fifth freedom traffic. Also, the 

US bilateral does not contain express limitations on fifth freedom traffic 

over sectors of routes as in the case of the French and Portugese bilaterale. 

The Agreement with the United States is in the form of an exchange of diplo-
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matic notes, while those with France and Portugal are treaties requiring 

ratification. 

In· ·clear contrast to the three mentioned sets of instruments, the 

agreement with the Netherlands, in the form of an exchange of diplomatie 

notes, is unique in that there is no annex at all, and the Agreement itself 

does not follow either the form or content of the "Chicago Standard Formtt. 

The routes are made part of the Agreement, together with specifie limitations 

on the number of frequencies to be operated over each route. 

Moreover, the operating rights, which are set out in terms of the five 

freedoms in the Annexes to the three mentioned Agreements, are not found 

enumerated in the Dutch bilateral, although the term "fifth freedom" is 

used in the text of the latter. Neither the 11Bennuda principles11 of the 

United States Annex nor the more strict provisions on competition and capa

city in the Annexes to the Agreements with France and Portugal are expressed 

in the Netherlands Agreement. There is merely a statement in broad terms 

of certain factors to be considered in relation to capacity, the mentioned 

frequency limitations on each route, and Dutch companies are prohibited from 

carrying fifth freedom traffic on certain sectors of the authorized routes. 

(2) Exchange of Operating Rights 

While the specification in bilateral agreements of routes to be oper

ated provides a relatively definite method of regulating international air 

services, the clauses which actually grant operating rights are more general 

in nature. The mutual granting of operating rights on the designated routes 

is accompanied by terms which regulate many features of competition, especially 

the extent of freedom in choosing the frequency and capacity to be offered. 

Regulation of the vitally important fifth freedom rights was the insurmountable 
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obstacle to general agreement at Chicago, and subsequent attempts to achieve 

multilateral convention at the PICAO First Interim Assembly in 1946 and at 

Geneva in 1947. Regulation based on 11freedom" classifications and "Bermuda 

principles" emerged as the post-Chicago framework for limiting competition. 

For successful operation of international air routes the carriage of fifth 

freedom traffic is essential, and the airlines with world trunk routes are 

impelled to obtain the greatest freedom possible in order to make long-haul 

routes profitable. At the same time, smaller, regional or local international 

operations generally seek protection against the larger more powerful operators, 

and the method of obtaining such protection is seen in varying degrees of 

limitation on fifth freedom traffic, and in express limitations on frequency 

and capacity. Recently, limitations on use of jet aircraft have been imposed 

in certain countries as a means of restricting competition. 

Under the influence of the "Chicago Standard Form" as a model for 

bilateral air transport agreements, it has been customary to include a 

general statement on the exchange of rights in the basic Agreement, and a 

more specifie breakdown of rights granted, in terms of the five freedoms, 

in the Annex to the Agreement. In this respect, the Agreement between 

Venezuela and the United States is identical to the Chicago Standard Form 

provision (Art.l of the Chicago Standard Form and Art. 2 of the United 

States bilateral), as follows: 11The contracting parties grant the rights 

specified in the Annex hereto necessary for establishing the international 

civil air routes and services therein described, whether such services be 

inaugurated immediately or at a later date at the option of the contracting 

party to whom the rights are granted11 • 

The Agreements with France and Portugal, while generally following the 

"Chicago Standard Form11 vary somewhat in terminology, as is seen in the 
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provision on mutual exchange of operating rights. Art. 2 of the French 

bilateral is worded: "The Contracting Parties mutually recognize the rights 

specified in Annex I for the establishment of the international air services 

enumerated in the Annex, which services shall be designated herein by the 

expression 'agreed services' "• The Portugese bilateral has a similar pro

vision. 

On the other hand, the Dutch bilateral, quite different from the three 

mentioned agreements, is not modeled on the "Chicago Standard Form", has 

no Annex, and does not contain an express exchange of operating rights in 

terms of the five freedoms. The operating rights are derived from the 

general statement in Art. 1: 11Both parties mutually recognize the rights of 

exploitation of the following international air services ••• " 

The Annexes to the Agreements with the United States, France and Portugal 

repeat, in slightly different language and organization, the general exchange 

of rights to conduct air transport services (Sections I and II of the United 

States Annex and Section I of the French Annex) and, in addition, set out 

traffic rights in terms of the five freedoms. 

Under Section III of the US Annex, one or more of the designated 

airlines of the contracting parties "Will enjoy in the territory of the other 

contracting party, the rights of transit (first treedom) and of stops for 

non-traffic purposes (second freedom) as well as the right of commercial 

entry and departure for international traffic in passengers, cargo and mail 

(third and fourth and fifth freedoms) at the points enumerated on each of 

the routes specified in the Schedules attached. 11 

In similar terms, the first and second freedoms are set out in Section II 

of the French Annex and the third, fourth and fifth freedoms are expressed 

i n Section III as: "The right to take on and discharge in international 
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traffic, passengers, mail and goods at the points mentioned in the attached 

Schedules. 11 The Portugese Annex has like provisions. 

In the French and Portugese Annexes cabotage is specifically excluded 

from the exchange of rights, but such an exclusion is not found in the US 

Agreement or Annex, or in the Dutch bilateral. The specification of routes 

in the US Annex does not include service between two points within the terri

tory of the United States. The route specified in Paragraph (d) of Art. 1 

of the Dutch bilateral, which is open to service by airlines of both nations, 

originates at "a point in the territory of the Netherlands 11 and includes 

Paramaribo as part of the same route terminating in Curacao. Theoretically 

then, a Venezuelan carrier could take on passengers in Amsterdam for carriage 

to Paramaribo or Curacao. This problem will arise when the new Venezuelan 

carrier "VIASA" initiates its announced jet service between Caracas and 

Amsterdam via Curacao, in April of 1961. 

In the express grant of fifth freedom rights in the Annexes to the 

Agreements with the US, France and, by implication, of the general grant 

contained in the Dutch bilateral, the right to carry international traffic 

is limited by reference to the routes or "points enumerated on eaèh of the 

routes specified in the attached Schedules". Had the language of the speci

fication of routes under any of the agreements of Venezuela included the 

term "via intennediate points", then the grant of fifth freedom rights at 

points along the designated routes would allow picking up traffic at any 

other 11intermediate 11 point and destined for one of the respective countries, 

and vice versa. 

(3) Specification of Routes 

The specification of routes to be operated by parties to bilateral 

agreements provides an opportunity for the exercise of considerable control 
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over the competitive services of foreign-flag carriers, and negotiations on 

this matter may even drag on for severa! years. A nation with well developed 

international aviation enterprises wishes as much as freedom as possible 

for its carriers in the choice of schedules and flexibility of operations, 

and liberty to develop the more profitable long-haul routes. Thus, such a 

nation finds it advantageous to use the term "From", followed by the name 

of the country whose nationality the carrier possesses, rather than names 

of cities. At terminal points in the territory of the other party to the 

agreement, such a nation will try to include the phrase "and beyond". 

Considerable freedom is gained by the term "via intermediate points", 

instead of specifie mention of stop-over points which may be served. If 

intermediate points must be named, then the phrase "via a point in __ _ 

country" is preferable. 

As aircraft with longer range are used on intercontinental routes, a 

valuable provision, one which has been widely employed in bilateral air 

agreements, is that which allows the elimination of any or all intermediate 

points at the discretion of the designated carrier. While many countries 

have adopted the policy of authorizing one of its airlines as a 11chosen 

instrument" to operate all international routes, the United States has in 

the last decade followed a policy of 11regulated competition" by designating 

more than one carrier to serve a foreign country, although not usually on 

the same route. Thus, for the United States at least, the naming of a 

specifie carrier to operate designated routes would be considered as an 

undesireable limitation. Even for those countries with but one company 

offering international services, specifie mention of the carrier to operate 

authorized routes would not be attractive, since any change in designated 

carrier could result in considerable delay and expense while approval is 

obtained for the operations by the new carrier. In general, it has not been 
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customary in bilateral agreements to name the carrier to operate authorized 

routes. 

With the tempo of competition growing each year in the field of 

international civil aviation, and with the emergence of full-fledged 

policies of nationalism and protectionism evident in recent years, the 

specification of routes in bilateral air transport agreements has become 

more and more detailed as a means of regulating competition and protecting 

national aviation interests. While restrictions on fifth freedom traffic 

are usually found in the form of the general guide lines of the "Bermuda 

principles" or more restrictive provisions, in many instances the specifica

tion of routes is ueed to expressly limit competition on fifth freedom 

routes or sectors of routes, especially when these routes are also served 

by the carrier of the nation desiring to follow a protectionist policy. 

The manner of specifying of routes in Venezuela's bilaterale is not 

uniform. In the case of the Dutch agreement, the routes are included in 

the Agreement itself as part of Article 1. In the other three agreements 1 

however 1 the routes are set out in "Schedules" attached to the Annexes. An 

examination of the different modes of specifying routes in these agreements 

will show considerable variety of approach. Also, routes to be operated by 

carriers of each country, as specified in the four bilaterale, were not 

always the same for both countries, and in the case of the French supplementary 

Agreement and Annex, the 11onesidedness", or advantageous bargaining position 

of Venezuela, resulted in lopsided route exchange which was only part of the 

priee France paid for permission to operate jets. 

In the Dutch bilateral, each nation, by. virtue of Art. 1 of the Agree

ment, was authorized to operate five different routes, and sometimes the 

intermediate points were specified as cities and sometimes as countries. 
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The se are the routes: "(a) Local service Caracas-Curacao and vice versa; 

(b) Local service Caracas-Aruba and vice versa; (c) Service between a point 

in the Netherlands Antilles - Maracaibo and vice versa; (d) Service between 

a point in the Netherlands Antilles, Maracaibo, Barranquilla, Panama, San 

Jose (Costa Rica) and vice versa; with exclusion of fifth freedom traffic 

between Maracaibo and Panama; Service between a point in the territory of 

the Netherlands, via Frankfurt, Zurich or Geneva, Nice, Madrid, Lisbon, 

the Azores or Cape Verde Islands, Bermudas, Paramaribo (optionally), 

Trinidad or San Juan (Puerto Pico) or Martinique, Caracas, Curacao and 

vice versa, with exclusion of fifth freedom traffic between Bermudas, 

Trinidad, Puerto .tli.co, Martinique and Caracas. 11 

It will be noted that the exclusion of fifth freedom traffic applies 

only to the Dutch carriers, as the traffic between the mentioned points 

is third and fourth freedom traffic for Venezuela and is competitive on 

some parts of routes operated by the Venezuelan carrier LAV at one time. 

Also, the express authorization for the elimination of intermediate points, 

as found in Venezuela1 s other three bilaterals is not part of the Dutch 

agreement. While the right to eliminate intermediate stopovers is important 

in view of the constant extension of operating range of more modern aircraft, 

particularly jets, yet due to the signing of an agreement of cooperation 

between the new Venezuelan carrier VIASA and KLM, in 1961, it is unlikely 

that the absence of this provision wouln prohibit KLM from overflying one 

or more intermediate points on its authorized routes. 

In the Schedules of routes attached to the Portugese Agreement, the 

routes to be operated by Portugal and Venezuela are expressed separately. 

The Portugese routes are set out in Schedule I in the for.m of two complete 

alternatives, as follows: "From Lisbon, via the Azores, or Salt Is., 
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Puerto Rico, to Caracas and beyond to Bogota or Manaos and Rio de Janeiro;" 

or "From Lisbon, via the Salt Is., Recife or Natal and/or Belem, and/or 

Paramaribo, and/or Georgetown, and/or Trinidad, to Caracas and beyond to 

Bogota." 

The specification of intermediate points on the alternate route in 

terms of 11and/or11 is somewhat unusual in bilaterals and would seem to be 

unnecessary in view of Note No. 2 to the Schedule I which permits elimina

tion of any or all intermediate points. Thus, the use of the disjunctive 

"or" by itself would be a limitation, whereas the inclusion or the word "and" 

would seem to vitiate the limitation. 

The Venezuelan routes are set out separately as Schedule II and do not 

have the "and/or" expression, but are in the alternative, as follows: 

"From Venezuela, via the French West Indies, Bermuda, Azores, to Lisbon 

and beyond to Madrid and beyond to: (a) Rome (b) Paris and Fra.nkfurt, in 

both directions; for operational convenience this route may be substituted 

by the following: From Venezuela via Trinidad, Island of Salt, to Lisbon, 

and beyond to Madrid and from there to: (a) Rome (b) Paris and Frankfurt 

in both directions." 

Note No. 1 to the Portugese routes prohibits carriage of fifth freedom 

traffic between Venezuela and Colombia and between Venezuela and Trinidad. 

A similar restriction on the Venezuelan route prevents Venezuelan carriers 

from carrying traffic between points in Portugal and Spain, and between 

points in Portugal and France. Such restrictions on fifth freedam traffic 

are similar to those in the French and Dutch bilaterals, but are not to be 

found in the United States Agreement. This concept of "regional traffic" 

rights restticting carriage of fifth freedom traffic to neighboring countries 

has been widely used in the last several years, especially in Latin America. 
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Notes No. 2 in both Schedules, allowing the elimination of intermediate 

stops, is a common provision in bilaterals, and is seen in Venezuela's 

agreements with the u.s. and France, but not in the Dutch bilateral. But 

in Note No. 2 to the Venezuelan routes, there is an additional clause which 

makes obligatory a stop in Lisbon (except if waived by prior arrangement) 

when a flight is to cross Portugese territory. This is similar to the 

restrictions imposed by Portugal before World War II, and since Portugal 

has not yet initiated service to Venezuela, this provision is a guarantee af 

service until such time as Portugese service is established. 

With respect to the specification of routes under the French agreement, 

the separate Schedules of Routes contained in Annex I to the 1954 Agreement 

indicated 2 nearly equal routes to be operated by carriers of bath countries. 

But this equality of routes was changed considerably by the Annex to the 

supplementary agreement signed by France and Venezuela in 1960, and the 

acceptance by France of more limited routes as part of grounds for use of 

jets, indicates the importance of jet operations to Venezuela in thee,yes of 

the French. 

Under the 1954 arrangement the French routes were: (1) "From France, 

via Madrid, Lisbon, the Canary or Azores Islands, the Bermudas, the French 

Antilles to Caracas and beyond to Colombia and beyond; (2) From France via 

Madrid, Lisbon, Dakar, Cayenne, the French Antilles to Caracas and beyond to 

Colombia and beyond". The Venezuelan routes included the same points, 

beginning "From Venezuela" with f inal points 11Paris and beyond to Rome and 

beyond". French carriers were not permitted fifth freedom rights beyond 

Caracas, and the Venezuelan carriers were under a similar restriction beyond 

Paris. 

The Annex to the 1960 supplementary Agreement, however, modified the 
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former routes and rights in important aspects. Under the new Annex, the 

French routes are: "From France, via Lisbon, the Azores, the French Antilles 

and French Guiana, to Caracas or Maracaibo and beyond in both directions", 

while the Venezuelan routes are "From Venezuela via Cayenne, the French 

Antilles, the Azores or Canaries, Lisbon, Madrid, to Paris or Nice and 

beyond ••• " 

The restrictions on fifth freedam traffic 11beyond11 the respective 

countries was again stipulated but with these changes. In regard to traffic 

rights "beyond" the French cities, the French authorities grant the 

"definitive right" to the companies designated by Venezuela to carry traffic 

beyond France to Great Britain, Germany, Italy, Switzerland, Greece, Turkey, 

Lebanon and beyond. On the other hand, for their part, the Venezuelan 

authorities authorize Air France to provisionally exercise traffic rights 

beyond Venezuela to Ecuador, Chile and beyond to Papeete. 

But this provisional right of the French carrier is limited by a further 

proviso that when a Venezuelan company serves any of the mentioned points 

beyond Venezuela, the Venezuelan authorities may revoke the provisional rights 

exercised by Air France between Venezuela and such points, upon three months 

notice. Such unbalanced granting of 11beyond 11 rights is not found in Venezuela 1 s 

other bilateral agreements, and in none of them is there a specifie mention 

of a carrier by name. Obviously, France paid a high priee for permission 

to operate jets to Venezuela, which was the reason for the negotiations in 

1960. With the formation, early in 1961, of the new carrier VIASA, service 

to Ecuador and Chile may soon be initiated by this new company, thus the 

11provisional11 rights of Air France between Venezuela and these countries may 

prove to have been quite illusory. 

The bilateral air transport agreement in effect between Venezuela and 
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the United States was signed on Aug. 14, 1953 and became effective on 

Aug. 22 of the same year. However, this was not the first such agreement, 

as one was signed in 1948 but never ratified by Venezuela. While the two 

Agreements were basically the same, the Annex to the 1948 Agreement was 

quite different from the Annex to the 1953 Agreement, especially with 

respect to the specification of routes. 

In the 1948 Annex (Section 1) each of the routes was described as "The 

United States of America to ••• " or "The United States of Venezuela to ••• ". 

Several routes terminated with 11and beyond". This terminology allowed con

siderable latitude in the selection of final points of departure from the 

respective countries and in the development of long-haul routes connecting 

the country of destination with points in neighboring and more distant 

nations. These terms were in keeping with the United States liberal approach 

of giving as much discretion as possible to the operating companies for 

conducting economical air services. However, during the subsequent years of 

negotiations the attitude of the Venezuelan Government became more protec

tionist, resulting in demands for more detailed and restrictive specifica

tion of routes in the Annex to the 1953 Agreement. 

In the negotiations for a new agreement in. 1953, Venezuela insisted 

on using the terms "From the Eastern Zone of the United States" or "From 

the Central Zone of the United States", and attempted to include specifica

tion of intermediate cities rather than countries or "via intermediate 

points". The United States finally agreed to the use of the "zones" concept 

but refused to accept specifie mention of all intermediate points. The 

Venezuelan routes were still described in the 1953 Schedule of Routes as 

"From Venezuela". 
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But while giving in to the "Zone approach'J the United States obtained 

an understanding through an exchange of notes on the same date, Aug.l4, 1953, 

which defined such zones in general terms and added " ••• The significance of 

the designation of the zones ••• only concerna the location and identifica

tion of the last points of departure from the territory of the Contracting 

Party to whom the related route or routes have been granted and the location 

and identification of the first point of arrival in said territory". An 

examination of all of the bilateral air transport agreements currently in 

effect between the United States and ether countries reveals that this 

agreement with Venezuela is the only one wherein the concept of ''zones" is 

used to specify routes. 

Under the 1953 Annex (as amended by exchange of notes effective Dec. 30, 

1954 which modified slightly Venezuela's routes) the United States routes are 

set out in Schedule One as follows: 11 (1) From the Eastern Zone of the United 

States, via Puerto Rico and the Netherlands West Indies, to Caracas and beyond 

to Brazil and beyond• (2) From the Eastern Zone of the United States except 

New York, via Cuba, Haiti, the Dominican Republic and the Netherlands vlest 

Indies to Caracas; (3) From the Eastern Zone of the United States except 

New York, via Cuba, Jamaica and Colombia, to Maracaibo; (4) From the Central 

Zone of the United States, via Cuba, Jamaica, and the Netherlands West Indies 

to Caracas; (5) From the Canal Zone (served through Tocumen Airport in the 

Republic of ~anama) via Colombia, to ~aracaibo and Caracas, and beyond to 

Trinidad and beyond." 

In keeping with the United States policy of regulated competition among 

national carriers, two airlines are designated to serve these routes, Pan 

American World Airways, Inc., for Routes 1, 2, 3 and 5, and Delta Airlines 

serves Route 4. Venezuela also designated two carriers, Avensa and LAV to 
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operate its routes, which are not the same as those authorized for United 

States carriers. The Venezuelan routes are set out in Schedule Two: 11 (1) 

From Venezuela, except Maracaibo, via Netherlands West Indies and the 

Dominican Republic, to New York and beyond to Canada and beyond; (2) From 

Venezuela via the Netherlands West Indies, Jamaica and Cuba to Miami; (3) 

From Venezuela, via Jamaica, to New Orleans. 

In the additional exchange of notes which took place on Aug. 14, 1953, 

three matters were clarified. It was stated that no provision of the Agree

ment or Annex prohibited: (A) the operation of flights on Route No. 5 of 

the United States, which originate in, or have as destination, zones of the 

United States which are not in the Canal Zone and which include commercial 

stops in the territor~es of third countries en route between such zones 

and the Canal Zone; (B) the utilization of any single aircraft on two or 

more routes or parts of the same in succession; (C) the use of different 

aircraft on successive segments of the same route. These actions are 

per.mitted so long as the other provisions of the Agreement and Annex are 

complied with. 

Thus, under Point A above, Pan American \!forld Airways operates 

flights from California, via Central America to Caracas and beyond (Flight 

515). Point B, for example, allows PAA to operate flight 433 from Miami 

to Haiti, Curacao, and Caracas under Route No. 2, and then to continue 

with the same aircraft as a flight to Port-of-Spain, under the 11 Caracas 

and beyond to Trinidad" sector of Route 5. The provision C allows "change 

of gauge 11 , not utilized under present operating conditions, or a con

solidation of traffic where overlapping occurs. This fiexibility is 

extremely advantageous for operations and sales reasons. 
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(4) Provisions on Regulation of Competition and Capacity 

Bilateral air transport agree11ents are essentially instrwaente wherein 

the framework for the regulation of air services between two nations is 

formal.ly set out. Many factors influence the provisions in these agreements 

respecting the degree of control to be exercised over coiiiD.ercial. subjects. 

Nations which find it advantageous to fonaal.ise in a treaty or exchange of 

diplomatie notes the guidelines for the conduct of ccmnercial air transport 

serrlces, are subject to the llilitaey, economie, social, geographie and 

political considerations which make up civil aviation policy. 

In the post-World Var ll years leaders in Venezuelan aviation circ les, 

both official and industry, have called for a policy of protection against 

excessive competition b.Y foreign flag carriers. The advent of the jet bas 

served to focus attention on this matter and to crystalize a growing demand 

for limitations on commercial rights of foreign carriers serrlng the rich 

Venezuelan air travel market, which in the last several years has produced 

between twenty and thirty million dollars in annual revenue. 

The exereise of control of competition through provisions on operating 

righte and through specification of routes was discussed above. With over 

80 airlines participating in the International Air Transport Association, 

governments have found it more practical te aecept the regulations of lATA 

on taritts, aeating arrangements and classes of services and •any other 

details, rather than to at tempt to set standards in eaeh case and to keep up 

with the rapid develepments in the field. But there is another tacet of 

operations which is subjeet to regulation by governments in framing bilateral 

air transport agreements and this is the number of flights per week to be 

authorized and the number of passengers which may be carried on any or all 

routes. 

A variety of provisions and p~nciples on competition and capacity 



-61-

have been utilized b7 Venezuela in its air transport agreements. The 

United States bilateral contains the "Bermuda principles", while the 

agreements with France and Portugal include eome of the same principlea 

but with othere of a more restrictive nature, especially as regards fifth 

treedom trattic. The Dutch agreement siBpl1 specifies a certain number 

ot flights per week on each designated route, but does not expressly limit 

the number of paseengers which can be carried on these trequeneies. 

More speeitically, Section IV of the Annex to the agreement with the 

United States sets out the "Bermuda principles• as taken directly from the 

Final Act of the Bermuda Conference. Thus, Paragraph (a) of this Section 

states the general principle that air transport facilities "shall bear a 

close relationship to the requirements of the public for such transport". 

The clear purpose of this principle is to prevent a "flooding of the market". 

Of course, such "close relationship" is not set out in a mathematical formula, 

as was suggested by several delegations at the Chicago Conference, with the 

plan that when utilization d.ropped below 40% over a rea.sonable period, rr..,_· 

quencies should be reduced, and conversely, capacity could be increased 

when the load factor was consistently above 65%~ 

Also, it is the underlying assumption that the "facilities available" 

reter to the quantity of facilities - the number of seats available or the 

frequencies - and not the quality of tacilities. This clause has probabl1 

never been used to justify a requirement that taritts be lowered to acco.mmodate 

public demanda tor more econollical travel facilities. In any case, the 

reference in most bilaterale to the rate-making machinery of IATA is the 

controlling factor in the matter of taritts. The main concem of the parties 

to the Bermuda agreement was the regulation of capacity offering, and thus, 

this clause must be interpreted in the light of the main issue at Bermuda -

the quantity of services and not the quality. 
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While the general prorlsion just mentioned is found in the Annex 

to the United States Agreeaent only 1 the next principle in that Anne.x, 

Paragraph (b), is part of the French and Portugeae Annexes, but is not 

round in the Dutch bilateral. This provision in the us Annex reade: 

"There shall be a f&4r and equal opportunity tor the airlines or the 

contracting parties to operate on any route between their respective terri

tories (as defined in the Agreement) covered by this Agreement and Annex". 

This provision is expressed in the French annex (Sec. III-c) and the 

Portugese Annex (Paragraph 9) as tollows: "The company or companies designa

ted by each of the contracting Parties, shall have the right to enjoy fair 

and equal treatœent, with a view to having equal possibilities for the opera

tion of the agreed service• between their respective territories•. The 

meaning of "fair and equal epportunitt'is tully discussed below in the 

section on issues raised by the jet controver~ in Venezuela. 

The next general proviaion ot the US Annex on regulating competition 

and capacity (Paragraph (c) Of Section IV) states: 11In the operation by the 

airlines of either contracting party ot the trunk: servicea described in the 

present Annex, the interest of the airlinea of the other contracting part7 

shall be taken into consideration so as not to affect unduly the services 

wbich the latter proTides on all or part or the same routes•. 

Such a provision is not included in the Dutch agreement, but is expressed 

in the French Annex (Sec.III Para. c) and in the Portugese Annex (Para. 6) 

as tollows: "The airline or airlines designated by each of the two Contracting 

Parties, shall take into consideration on their common routes their mutual 

interests so as not to affect undul7 their respective services•. This is 

another proTision so vague as to be open to a myriad of interpretations. 

One author suggeats that these general provisions "amount to little more 
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than a promise by both parties to eschew the resulte of unrestricted 

competition, coupled with the evident intention that the aethod of avoiding 

such resulte is to be subsequent adjustment rather than prior determination 

of frequenciee and capacities". (80) 

The thorniest problem in regulation of capacity and competition bas 

always been firth treedo.m trattic. Due to the failure to reconcile divergent 

views on this subject, the Chicago Conference did not produce a generally 

acceptable multilateral convention with stipulations on control of titth 

freedom. And the later attempts at Montreal and Geneva also tailed in this 

respect. The "Bermuda principles" were the result of strenuous efforts to 

arrive at a workable compromise and included the clause which appears as 

Paragraph (d) ot Sec. IV of the US Annex, which was set out in full in 

Section B of Part I of this study. 

Here again the Dutch bilateral is silent, but the French and Portugese 

Annexes have similar though more restrictive provisions for the control ot 

fifth freedom capacity. In Section III Paragraph d of the French Annex and 

in Paragraph 7 of the Portugese Annex, it is stipulated that on each of the 

routes specified in the attached schedules, the agreed services "Shall have 

as their primary objective the offering, with a reasonable load factor, 

of capacity adequate tor the normal and foreseeable demanda ot international 

air tratfic which or~nates in or is destined to the country to which the 

aircraft which operates euch services belong•"· 

The part which differe tram the original "Bermuda prineiples" and is 

more restrictive in establishing the primacy of third and tourth freedom 

tratfic over fitth freedom tratfic, is underlined in the paragraph above. 

Thus, the introduction of the term "at a reasonable load factor" presents 

a new element in the measurement of relatiTe capacity offering between the 
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third and fourth and the !itth freedom categories. Also, while the basic 

idea in applying the "Bermuda principles" is that there shall be no pre-

determination of capaeity, the terms "normal and !oreseeable demands 11 open 

the door to considerably more control than embodied in the compromise 

arrangement arriTed at in Bermuda. 

Within the capacity limitations stipulated in the mentioned clause of 

the French and Portugese Annexes, an additional clause allows, "as complimentar,y" 

to the carriage of third ànd fourth freedom traf!ic, the designated companies 

"to satisfy the transportation needs between the territories of third states 

situatèd on the agreed routes and the territor,y of the other Contracting 

Party". The Portugese Annex adds " ••• in so far as auch meeds are not 

satis!ied by local or regional services". Here is an added qualifying factor 

to the restriction on !itth freedom tratfic, also not a part of the "Bermuda 

principles". 

In the French Annex (Sec. III Para. e) and the Portugese Annex (Para. S) 

additional capacity is allcwed for carriage of !i!th freedaa traffie, so long 

as this is justified by the transportation needs o! the eountries served on 
case 

the route. A special agreement is required in eacW, and is granted for 

a stipulated period only. 

The more general "Bennuda principles" of the US Annex, atter stating the 

primar,y objective of third and fourth freedom, condition fifth freedom tratfic 

carriage upon "general principles of orderly develo.r;:ment•. And carriage of 

firth !reedODl traffic is to be related to 1) trat!ic requirements between 

the countr,y of origin and the countries of destination; 2) to the require

ments of through airline operation; and 3) to the tratfic requirements of 

the area through which the airline passes, atter taking into account local 

and regional services. 
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But both the French and Portugese Annexes have a much stronger provision 

on the relation of carriage of fitth freedom traffic to local and regional 

carriers, in the identieal clause (Sec. III-e and Para. 9, respectively) 

" ••• develepment of local and regional services constitutes a fundamental and 

primar,y right of the countries intereeted in the route". 

In addition to these general provisions on the regulation of competi

tion and capacity, express restriction\ on carriage of fifth freedoa tratfic 

was indicated above in the section on specification of routes. It was 

noted that each of the bilaterals, with the exception of that between Venezuela 

and the United States, specified limitations on carriage of fifth treed~ 

tratfic on certain routes or sectors of routes. Also, there vere specifie 

frequeney or eapacity limitations in some cases, not, however, in the agree-

ment with the United States. 

It sh~d also be mentioned that in an exchange of diplomatie notes 

on the same date as the signing of the US bilateral, Aug. 14, 1953, the 

parties to this agreement set out definitions of third, fourth and firth 

treedom tratfic, in relation to application of Sec. IV of the Annex: "••• 

traffic which has its origin or final deetination as demonstrated in the 

corresponding ticket or air waybill, in the territocy of one of the High 

Contracting Parties, shall be considered as Third or Fourth Freedom traffic 

of that party. Tratfic which does not have its origin or final destination, 

also demonstrated in the respective ticket or in the air waybill, in the 

territory of one of the Contracting Parties ahall be considered as Firth 

Freedom of that Part,-. The tact that tratfic eros• es an area und er the 

jurisdiction of one of the Contracting Parties (as weil as the Canal Zone 

served by means of the National Airport at Tocumen) does not change its 

Freedaœ classification." 

The defining of these three freedcas in this exchange of note• is most 
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unusual, although these terras ao :frequently used are not actually de:fined 

in the agreements or annexee of Venezuela, in the Chicago Standard Form, 

the Bermuda principles or Agreement, or the Chicago Convention. They are, 

however, set out in narrower teras in the "Five Freedoms Agreement" :formulated 

at the Chicago Conference. 

In describing the specification of routes under the Dutch bilateral, 

it was seen that tor each route an express number of :frequencies per week 

were authorized by Art. 2 • . There was no limit, however, on the number of 

seats which could be o:ffered on each trequency. But Art. 2 of the Dutch 

bilateral should be read with Art. 7: "The respective Governments shall 

authorize the aviation companies of the other Party to utilize the equipnent 

which the co.œpanies may consider most convenient :for the efficient operation 

of their services, so long as there are no opposing technical reasons or 

that the change of equi:pllent does not involve a substantial alteration in 

the capacity o:f:fered to the public". 

Thua, not only is the :frequency speci:fically limited on each route, 

but in e:f:fect, the capacity in ter.ms of the number of seats is also restricted 

to a gradual increase through introduction of more modern aircratt. When 

KLM attempted to put DC-6 B aircratt into use on some of the routes, this 

question vas raised, but later operations vere permitted with this Jllore 

modern, larger, non-jet aircra:ft. or course, be:fore 1961, this clause could 

have been used to limit the number or sea~s o:ffered, if KLM had wishei to 

put long range jet aircratt into service. Now, the re is little llkelihood 

of such an objection since KLM received authorization in March ot 1961 to 

operate DC-S equipment on two weekly flights serving Venezuela on the route 

to Europe. 

The 1954 French Agreement and Annexes~ did not have specifie capacity 
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or trequency limitations. But the supplementary Agreement and Annex signed 

in November of 1960, in addition to containing "one-sided" limitations on 

11be;rond rights", thus restricting carriage or titth treedom traftic by AIR 

FRANCE, also expressly limits the service·with jets to two frequencies per 

week. (Par. III) This article also stipulates 11 ••• Moreover, the trans- -

atlantic trattic of AIR FRANCE, proceeding from or destined to Venezuela 

w.Ul be initiall;r limited to a quota ot 80 passengers per week, each way". 

Para. IV of the Agreement, in referring to this numerical limitation 

on capacity, adda "Within this limit, the traffic ot AIR FRANCE between 

Venezuela and Lisbon will be initially limited to a quota ot 8 passengers 

per week each way, applied on an annual basie". This quota is to be revised 

each year and when a Portugese company is serving the route the Venezuelan 

and French Aeronautieal Authoritie& will consult on the appropriate measures 

to be taken to divide the tratfic between the companies exploiting the firth 

freedam, to the end of assur.ing the primacy of companies exploiting third 

and fourth freedom traffic. 

There is a stat•ent in the Agreement (Para. V) that the trequenciee 

and the quotas cannot be revised except by agreement between the Aeronautical 

Authorities of thè two countries. To this end, they should consult regularly, 

the first consultation to take place, at the latest, three menthe &!ter the 

beginning of operations of AIR FRANCE with jet airerart. The intention to 

make every effort that this revision result in lese and lees restrictive 

limitations, with the reservation that this reevaluation should not prejudice 

the interests ot the designated companies, is expressed in Para. VI. Also 

part of this paragraph is the proviso that if, "by reason ot exceptional 

circumstances, it should be necessary to maintain the limitations at the 

same level, or revise them in a more restrictive sense, the Aeronautical 



-68-

Authorities should avoid any unnecessar,y prejudice to the interests ot the 

companies and should take into consideration the trattic demand between 

the two countries"• 

In the consultations provided tor in Paragraph V, and with a view to 

the revision ot the trequencies and quotas, Paragraph VI provides that the 

Aeronautical Authoritias aay take into consideration, among other criteria, 

the tollowing factors: (a) the devel•pment of international air trattic 

at the Venezuelan airports; (b) the develepment of transatlantic air traftic; 

(c) the development of international world air trattic. 

Aside from the express limitations on trequency found in the Dutch 

bilateral, numerical limitations, auch as are part of the 1960 French 

agreement, are not tound in the other bilateralsi auch a limitation was 

certainly a high priee to pay tor the privilege of operating jet aircratt 

on services to Venezuela. Whether the jet operating rights, including a 

through service to the South Pacifie (Papeete) via Eeuador and Chile, justify 

this harsh bargain, will be seen in the near future after initiation of the 

aenices covered by the supplementar:y Agreement and Annex. 

Even though the French authorities wanted to assure the inauguration 

ot their jet services at the earliest possible date, and thus gain a firm 

toothold in the lucrative air travel market or Venezuela, the acceptance of 

these many severe lildtations would seem to have been too basty in view of 

the subsequent granting, in March 1961, of permits to EIM, BOAC, VU.S.l 

and ALITALIA to operate jet equipaent on mid-Atlantic routes between Venezuela 

and Europe. (81) 

(5) Unique Provisiens 

With the agreements between Venezuela and the United States, France and 

Portugal generally tollowing the terme of the "Chicago standard Fora", many 

or the provisions are identical or quite similar. The main differences among 
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these bilaterale concern the specification of routes and the regulation of 

·frequency, ca.pacity and competition. 

But each of the bilaterale ha.s one or 110re fea.tures which is unique 

and is not round in the other agreements. The uncoDIIlon form of the Dutch 

bilateral has already been treated a.bove, as well as the provision on change 

of equipnent in relation to capacity_. Likewise, the de:f'ini.tions of freed01118 

of the US exchange of notes was mentioned and the rare ter.minologr of "sones" 

in specification of routes. 

or additional interest is part of Annex n of the 1954 French bilateral, 

which deals with a subject not menticilned in Venezuela' s other bilateral. s. 

Revenue obtained in the territory of one of the parties shall be used to 

eover expenses of operation in such territory, and the excesa of revenue 

over costa shall be freely transferable in the currency of the country of 

the cGmpany concerned, based on the official rate of exchange recognized as 

valid for the collection of revenue. 

In view of the relatively unstable curreney situations frequently round 

in Latin American countries, this proTision is very rea.listic and tarsighted, 

and is applicable to recent developnents in Venezuela. In November of 1960 

the Venezuelan Government established a. system. of "exchange control", which, 

1n ettect, 11m1ted the ava.ila.bility through the central government bank, or 

foreign .xehange at the previously prevailing official rate or 3.35 Bolivars 

to one u.s. dollar. In the earl;r months of this new system the "free market" 

rate of exehange fluctuated around 4.50 Bolivars to one u.s. dollar, and the 

airlines were able to obtain sufficient foreign exchange at the former official 

rate for meeting normal reœittances. However, 1n March of 1961, the regulation 

pn foreign exchange was changed again, substituting a "free market" rate, which 

at that time wa.s about 4.70 Bolivars to one U.S. dollar. Thus, the provision 



-70-

in .Annex II is an 1aportant sateguard for tuture coliDilereial operations. 

The Annex to the !greement with Portugal contains a provision not 

found in Venezuela's other Agreements. By'. virtue of Paragraph 10, vhen 

and if &irlines of each of the respective countries serve the same routes 

or portions thereof, negotiations betveen the airlines themselves are 

permitted for develeping a "formula of cooperation", which formula shall be 

submitted to the respective aeronautical authorities for approval. Also, 

Paragraph 13 states that the parties are "tree" to conclude agreements on 

the division of trattie with any of the countries served by the routes 

mentioned in Schedules I and II. There is a provision that sueh agreements 

shall not restrict the rights conterred by the Agreement and the Annex 

for the operation of services on the vhole or part of such routes. 

With the most significant trend in recent years, in international 

civil aviation, being the establishment of pooling agreements among airlines 

having caamon interests, this provision mi.ght vell become a routine part 

of bilateral8. 
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Part III - Problems of Interpretation in the Jet Era 

When Pan American World Airways attempted in 1959 to introduce jet 

equipment in substitution for piston equipment on some of its routes 

serving Venezuela, the Venezuelan aeronautical authorities initially 

retused permission and until March, 1961 restricted the number of jet 

flights to two per week in each directi~n. 

In the initial retusal and subsequent limitation of jet services to 

be operated by Pan American, three main issues were raised: 1.) Did use 

of the jete present situations and problems not provided for in the bilateral 

agreement? 2.) Did use or the jets contravene the principle of •fair and 

equal opportunity• contained in Sec. IV (b) of the Annex?, and 3.) Did use 

of the jets violate other provisions on the regulation of capacity? These 

issues were raised in the order indicated and will be discussed separately 

in the same order below. 

Section A - Did Uee of Jets Present Situations and Problems Not 

Provided For in the Bilateral with the U.S.? 

The first issue was raised in response to Pan American's request of 

April 6, 1959 to uae Boeing 707 equipment on its flight 201 Southbound and 

202 Horthbound, on a route New York-Caracas-Asuncion-Buenos Aires. The 

usual stepovers at Rio de Janeiro and Sao Paulo were to be eliminated sin ce 

the airports of these cities vere not at that time ready to handle jet 

eperations. 

The Venezuelan Dept. of Civil Aeronautics answered this application 

with its Co.IIBilUllication No. 437 of April 28, 1959, which stated in part 
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• ••• Nevertheless, this office considere that the use of modern jet aircratt 

presents situations and problems not provided for in the present Air 

Transport Agreement between Venezuela and the United States; therefore this 

office cannot accept the introduction in the fUture of such changes as 

indicated by you in the mentioned eerrespondence of the 6th ef this month, 

until by mntual agreement betveen the interested parties, the mentioned 

situations and problems are resolTed." 

The elimination ot the stops in Brazil was accepted only on a "provisional 

basis" sin ce the proposed operating plan would introduce a "substantial altera

tion in reference to the direction ot the route, which has been traditionally 

determined by the mentioned stop in the territory of Brazil". The order 

terminated wi th a stateœent that the company should submit information on 

proposed class of service, configuration, capacity and taritts. 

Here then, vas the first official indication by Venezuelan aeronautical 

authoritiea in response to a defini te proposa! to introduce jet aircra.rt, 

that euch a change vould be unacceptable according to the ·venezuelan inter

pretation of the bilateral. 

The objection to: the change in the existing route of tlight 201/202, 

which resulted in overtlying BrazU, was without found.ation. Route No. 1 

•t Schedule One of the Annex to the Agreement reads as follows: (1) From 

the Eastern Zone of the United States, via Puerto Rico and the N'ether lands 

West Indies, to Caracas and beyond to Brazil and beyond"• But Paragraph B 

of this same Schedule One states: "Points on any of the specified routes 

may at the option of the designated airline be omitted on any or all flights". 

Thus, it vas clearly within the terms of the Annex tor Pan .American to 

eliminate the steps in Brazil. 

However, the out standing teature et the retusal to accept the proposed 
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changes in operations was the objection to the type of equipment. While 

in the years betore the advent of the jet Venezuelan authorities objected 

to introduction of more modern piston airera.f't, or equipment with different 

configuration, the objection was always based on an alleged unwarranted in

erease in capacity. As mentioned in the Section on Venesuelan civil aviation 

policy, the number of seats offered on certain routes were limited to the 

same or similar number as when such routes were first operated under the 

agreement. In at least one of those instances reference was made to 

Section IV or the Annex which set forth the "Bermuda principles" on eapaeity. 

But in the Communication No. 437 there was no specifie reference to 

any section or the Agreement or Annex. Atter turther insistence by Pan 

American the Venezuelan authorities finally granted permission tor one jet 

flight, 203/204, with the proposed schedule, in substitution of one piston 

tlight, 201/202. The Communication of the Department of Civil Aeronautics 

of June 10, 1959 was extreae1y briel, stating: " ••• this office is pleased 

to authorise the mentioned flight". No reasons or turther explanation were 

giTen. 

Pan Ameriean initiated the first seheduled commercial jet service to a 

Latin Ameriean country, ldth Caracas as the tirst city served, in July or 

19.59. Then, on September 2 this company filed a plan calling for one 

additional New York-Caracas-Asuncion-Buenos Aires tlight and three New York

Caracas flights per week, in each direction, to begin on November 1. To 

this application, the Department of Civil Aeronautics replied with its 

Communication No. 1076 which stated in part " ••• based on the reasons 

already presented to your company in our Communication No. 437 or April 28 

ot this year, and in view of the tact that the extension ot serTiees proposed 

has economie ettects and others of a type not provided for in the United 
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States-Venezuela Air Transport Agre•ent, this Ministq cannot accede to 

the aspirations ot your company until by mutuel agreement between the 

parties, the conditions under wbich the newly proposed ae~ces could be 

conducted are deterained ••• It is the opinion of this office that the ques

tions raised are matters which must be decided between the aeronautical 

authorities ot Venezuela and the United states". 

A!ter continued attempts by Pan .American to obtain the permission to 

operate additional jet fiights, whicb efforts included the intervention et 

the u.s. l!mbaaay in Caracas, on Oct. 26, Pan American, not ha'rlng received 

an indication that its propesal was being tavorably considered, notified the 

Venezuelan authorities that it would substitute one piston flight, 201/202 

with service of Boeing 707 aircratt in according with the cOIDp~' s inter

pretation ot the bilateral. Communication lll5 ot October 281 1959 granted 

permission to opera te this proposed additional jet fiight, with the observa

tion that since the purpose of this flight was service between the United 

States and the country of ultimate destination of the trattic, in this case 

the country or countries to the south beyond Venezuela, "This office bas 

no objection to make, since this circumstance is provided for in Paragraph (d) 

of Section IV of the Annex ••• " 

This section of the Annex concerne regulation of tifth freedom capacity, 

which will be discussed more tully below. It is submitted that the restric

tions on PAA's jet operations in 1959 were really based on the Venezuelan 

policy of protectionism, as reported in the Caracas press. An article 

appearing in the Caracas newspaper "El Universal" on October 28, 1959 

expressed the view that the retusal to approve additional jet flights was 

based on "an adequate policy of protection of the Venezue~an civil aTiation 

in full develepment ••• In accordance with the new civil aviation polia,y1 which 
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tends to protect national air transport eompanies, the Dept. of Civil 

Aeronauties bas denied or at least postponed an authorization solieited b,y 

PAA to replace aU its services to Maiquetia (airport serving Caracas) 

vith jet aireraft ••• Other observera indieated, ••• that the new civil aviation 

poliey whieh the Govt. desire• to establish, suggests the adviseability of 

adjusting the bilateral agreement to the demande of developnent of aviation 

wi th jet aireraft "• 

There were real1y two separate questions involved - did the jets intended 

for service to Venezuela, Boeing 707, represent a radical departure from 

piston aircraft operations, and if so, did such a radical departure amount 

tc new conditions and problems and have economie efteets not provided for in 

the bilateral, to the extent that restrieti~ns or demande for revision of 

the agreement were justified? 

As to the first question, neither the bilateral agreement, nor the Annex 

therete, eontained provisions as to type of airerait. Under the additional 

exchange of notes on August 14, 1953, "the use of different aircraft on 

successive segments of the same routes" was permitted. This provision is 

based on the "change of gauge" stipulation found in the Bemuda Agreement 

(~ec. V) and refera only to use of a different, sm.aller aircr&f't on shorter 

eegments of trunk routes eerved by large aircratt. Thus, this clause could 

not be the basie for a right to substitute jet aircraft tor piston planes. 

While the bilateral and annex do not expressly mention use of jets, 

neither de theae documents mention use of piston aircratt. or course, such 

piston aircratt were the basie of international operations when the Agreement 

was signed. In order to evaluate the "new situations" argument, the equip

ment in use at the time of the agreement must be considered. 

Pan American initiated scheduled operations with Boeing 707 aircratt 
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•n October 26, 1958 with its transatlantic flight, but prior to this, the 

British bad been uaing Comet I t:rpe turbo-jets since 1951. Also, the 

Russians were using the ir TU-104 in regular operations. Widespread pub1i

city was given to these eperations and use of jet aircraft in schedu1ed 

flights was common knowledge in aviation circ1es at that time. 

LAV had entered negotiations for Comet airerait in 1954, and crews were 

being trained in England. But with the Comet crashes the contemplated 

purchases were cance1led. (82) There is no erldence that the Venezuelan 

Government considered the introduction of these jet aircratt such a radical 

departure from no~al operations as to necessitate revision of the bilateral. 

But i t should also be recognized that, while the Comet and TU-104 are 

pure jet aircraft, yet in terms of speed, range and especial1y capacity, 

they are not comparable to the Boeing 707 or Douglas DC-8 aircraft. (83) 

Whi1e it could be said that the Venezue1an authorities must have been aware 

of commercial jet operations in 1953, yet the US-Venezuela bilateral was a 

c:opy of the basic terme of the "Chicago Standard Form" produced in 1944 

and the "Bermuda agreement" provisions on capacity were formulated in 1946, 

years before extensive jet operations vere established. 

The first pretotype of the Boeing 707 was f1own in July of 1954 and 

this event was widely coDmented on. Certainly the manufacturers of turbo-jet 

airerait and cemmercial airlines attempted through advertising to create 

the impression that the large jet &ircraft were radically different from 

existing piston, turbo-prop or small jet aircraft. The 707 with a max:imulll 

cruiae speed of 885 k11ometers per hour was compared te the Douglas DG-7C, 

with a maximum cruise speed of 515 Kmph (or 636 kmph of the Bristol Britannia). 

As to range, the maximum performance of a DG-7C with capacity payloa.d was 

7,443 kilameters, whi1e tàe Boeing 707 could fly 8,047 kilaœeters. 
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But the radical change to be obsen-ed in the jet operations was the 

iapaet of the jets on the factor of capacity, and the great competitive 

advantage they afforded. 

Wlrllè. pLssenger traffie on international air routes bas continued to 

show a steady inerease in the last decade (84) there are several factors 

in the current situation which are eausing grave concem to airline companies 

and governments alike. Ali indications are that 1961 will prove to be the 

most fiercely competitive year in the history of international civil aviation. 

Same of the new factors in the present situation are the buge inveataents in 

jet equipnent by large and small companies, together with d.ifficulties in 

diaposing of piston aireraft; the rapidly rising costs of operations; and the 

increase in the number of airlinea operating on the same or parts of the sane 

routes. Theae elements have caused net profits to shrink to sueh an extent 

that if there is a profitable operation, the profits represent a èomparatively 

small retum on capital investment. The majority of airlines having inter

national eperations are subsidized in one form or another and the drain on 

government tunds is buge. 

But the outstanding feature of the present picture is the available 

seat-miles at present, and thoae soe>n to be &Tailable with the introduction 

of medium and long-range turbo-jet equipment. At the end of 1960 only about 

cme-half of the turbo-powered aircraft ordered were deli Tered. In the next 

two years the total pure jet aircraft that will have been delivered is esti

mated at more than 700, with an additional 800 turbo-prop aireraft also in 

~peration. The capital investment here represented is over three billion 

dollars. SODle 80 carriers 'Will have jet equipuent. (85) 

The largest pure-jet aircraft have a passenger carrying eapacity of 

from 110 to 160 passengers, as compared to the 62-105 seat capacity of a 

DC-7C. One DC-8 or Boeing 707 with a 160 seat configuration can, with onl.y 
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five weekly round trips, carry more passengers in a year than a 40,000 ton 

passenger ocean liner. One large jet can provide the l!itt of 3 DC-7C 1 s or 

Super-Constellations. As to public acceptance of these new turbo-jet 

aircraft, here again actual experience has exceeded expectations. The load 

factor of the jets on international routes is considerably above average 

as compared to piston equipment. But while international passenger traffic 

is increasing at a good rat~by the end of 1962 when same 300 large jets 

will be in operation, the seats effered will be equivalent to 1500 DG-7 1 s 

or 500 Queen Marys. Wh en the current orders are ali filled for large and 

medium size jets, and with the continued availabUity of piston equip~ent, 

the critical nature of the capaeity problem can only be guessed at, but 

indications are that an excess of capacity will soon be evident. (86) 

All this is without considering the prospect of "super-sonic" jet transports 

which might be produced within the next 15 years and which could cause a 

similar revolution in air transport patterns. 

In support of their viewpoint the Venezuelan Government might have 

referred to the study published in 1958 by the ICAO Air Transport Committee, 

entitled "The Economie Implications of the Introduction into Service of 

Long-Range Jet .Aireraft" (87) wherein was stated: "The turbo-jets, on 

the ether hand, dis play certain radical differences from piston engined and 

turbo-prop aircraft which places them outside the general trend and gives 

rise to the economie problems studied in this report". Table 3 of that 

study gives a comparison of statistics to support this view. With regard to 

the specifie problem of regulation of competition in the bilateral agree

ments, the coiDII1ents of the .Air Transport Committee suggest that "governments 

may find it necesaary to reexamine certain aspects of their air transport 

policies in light of the economie postion of their carriers. Among the 
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matters possibly requiring such reconsideration are ••• bilateral or multi

lateral agreements on the exchange of commercial rights, taking into 

consideration the new conditions of competition and the new pattern of air 

serTices". (SS) 

Severa! authors have stated that the use of jets raises many new problems 

not present in the piston aircraft era. (S9) One writer stated the opinion 

in 195S, that "Introduction or jet transports on international routes is 

bringing about sweeping changes in relations between u.s. airlines and 

foreign flag carriers that will call for a complete re-dratting during the 

next 12 months ot most bilateral air pactv now in ettect". It was related 

that France denounced its bilateral air agreement with the u.s. on grounds 

that "principles agreed to in 1946, date of last agreement signed, covering 

operations of Douglas DC-4'• and DC-3's, no longer have any significance in 

route planning for turbojet transports". (90) 

In commenting on the value of the Bermuda principle s as a durable com

promise arrangement, Wassenburgh stated in 1957 that such principles are 

worthy ot continued support and "only if structural changes were to take 

place in civil aviation could this be otherwise (e.g~ in the event of 

turther development of jet-propelled transport planes!?) "• (91) 

Also the cormnents of Stoffel are pertinent. "It is not adequate to 

simply say that they are just a faster, bigger aircraft. They are so much 

!aster and so mach more productive (than piston and turbo-prop airerait) 

that they require a cœplete review of the patterns of air transportation. n 

When fUll scale jet operations were initiated on international routes 

the lATA trattic conferences adopted special charges for flights on these 

aircratt, and in 1960 the whole fare structure on the North Atlantic was 

changed from the for.mer system of surcharges for jets, to complete tariffs 

tor jets and another set of tariffs tor piston flights. The same is now 
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true for transpacific fares, and in the Western Hemisphere the jet surcharges 

are etill applied in international and damestic US tariffs. IATA members 

without jet equipnent or without tull-scale jet operations wanted this tariff 

protection. 

It should be concluded that the jets did represent a radically new 

factor in civil aviation. The patterns of international air transportation 

are definitely changing to accomodate them. But merely because the jets 

represented a new factor was insufficient reason tor denying their use under 

existing bilateral air transport agreements. The essential element in the 

jet controversy was whether the general principles of the agreement were 

applicable to this new factor or whether use of the jets violated any part 

of the agreement, particularly those on competition and capacity which were 

the radically new features of turbo-jet operations. 

After the initial denials of pe~ssion to operate jets, based on vague 

references to "new situations and problems" and "economie effects", subsequent 

communications of the Venezuelan Department of Civil Aeronautics, the views 

expressed in the diplomatie note presented to the U.S. Embassy in Caracas 

in November of 1959, and the official position of the Venezuelan delegation 

to the consultations in Washington in December of 1959, all indicated that 

the real impact of the jets on interpretation of the agreement was their 

effeet on competition and eapaeity. 

The "new situations" argument is thus bound up and inseparably merged 

with interpretation of the provisions on regulation of competition and 

eapacity. These issues are dealt with in the following sections. 



Section B - Did Use of Jets Contravene the Principle of •Fair and Equal 

Opportunity• of Sec. IV -(b) et the Annex? 

Atter many months of difficulties in atteœpting to substitute jet 

aireratt tor piston planes on its services to Venezuela, Pan American 

enlisted the supp()rt ot the US Governm.ent in its efforts to convince the 

Venezuelan authorities that restrictions on jet operations were not in don

tormity with the us-venezuela bilateral. 

On November 3 or 1959 the US Eabasa7 in Caracas delivered a tor.mal 

note of protest (Note No. 138) to the Venezuelan authoritiea. The note 

expreseed the US poaition as tollows: " ••• The Governm.ent of the United 

states wishes to emphasize again, and continues to maintain, the opinion 

that capacities, trequencies, typee of equipœent and other phases of 

services oftered by the designated airlines on their routee, are subject 

enly to the demanda of trattie and etticiency of operations, aa deter.œined 

by the respective airlines, until one of the contracting parties is in a 

position to demonstrate in consultations contemplated by Art. 10 ot the 

Agreement, that the operations of a designated airline violate Sec. IV of the 

Annex to the Agreement". 

In re ply to this note, the Ministry of Foreign At taire of Venezuela 

stated its position that the unregulated use of the jets would contravene 

certain principles of the agreement: "It is fitting to observe that this 

opinion (ot the US Government) which was p.1t torward from the period of 

negotiations concerning the Air Transport Agreement between the two countries, 

but which does not form part of its text nor of its Annex, bas been aecepted 

by the Government of Venezuela with the reservations which were opportunely 

made known to the Government of the United States of America; however, the 
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Aerenautical Autborities of Venezuela have arriNed at the conclusion that 

such a viewpoint cannot be applied absolutely' in an extraordinary situation 

of transition auch as that which bas been presented by the substitution 

of ordina.ry equipment by Boeing 707 aireraft in some of the routes provided 

in Schedule I of the Air Transport Agreement". 

"In effect, it can be atfirmed generally that the use of modem jet 

aircraft gives rise to situations and problems not foreseen by the parties 

at the tilDe of eelebrating the above Agreement, since what is involved is a 

totally different air transportation system as expressed by Pan American 

in its intormational p~phlets for the public. And in such exeeptional 

cireumstancea it would not be adviseable to apply strictly the procedure• 

ueed in periode of normal evolution, since, according to these, it would be 

impossible to regulate those modifications wbich in this transitory period 

could alter campletely the principle of reciprocity which must exist in the 

field of air tratfic exploitation, in conformity with the spirit of the 

Agreement and of the Annex thereto, and in particular with the principle 

contained in the latter (Sec. IV Subsection b) which eatablishea: 

'(b) There shall be a fair and equal opportunity for the airlines 

of the contracting parties to operate on any route between their respective 

territories (as defined in the Agreement) ••• • 

"Therefore, the Government of Venezuela bas considered it neceesary to 

submit to the requirement of prior authorization changes of equipment which 

have the objective of establishing services with jet aircratt, in auch a 
not 

way that these changes will/depend exclusively on the unilateral decision 

of the airlines and to maintain auch a situation until both parties can 

agree upon a mutually satisfactory formula to resolve questions of this 

nature. It is the opinion of the Government of Venezuela that the present 
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period or transition in the change of equipment must not be accomplished 

precipiteusl7, especiall7 on certain routes because this could have 

ruinous consequences for some companies, since all of them have not been 

able to adapt with equal speed tc the requirements of the new era of air 

tran,portation. Naturall7, this concept of gradual transition could not 

be used to justity unreasonable dela7s and restrictions, which would prevent 

progress in aviation and would depriTe the public of the related benefits." 

In Deeember of 1959 delegations of Venezuela and the United States met 

in Washington to diseuse the interpretation of the bilateral air transp$rt 

agreement. In the State Department Press Release No• $37 of December 4, it 

was stated " ••• The Venezuelan Government requested consultations in order 

to arrive at a mutuall7 satisfactory procedure for the introduction of jet 

aircratt on international flights•. 

During the consultations the United States reaffirmed its position and 

presented statistics to show the growth of tratfic between Venezuela and 

the US and to substantiate estimates of future traffic potential which 

justified additional jet services. The Venezuelan delegation insiatèd on 

the views which they had expressed earlier. They also presented statistics 

with the different basis that third, !ourth and fifth freedem tratfic figures 

included all carriers on a partieular route. The United States statistics, 

on the other band, were based on the idea that these statisties should be 

separate tor eaeh carrier. There was some discussion as to whether or not 

the figures presented by both delegations represented "true origin and 

destination" statistics. Atter several da75 the consultations were discon

tinued as there was no reasonable expectation that agreement could be 

reached on additional jet service. 

As seen from the diplamatic note from the Venezuelan Government and 

from the consultations in Washington, the real basis for the Venezuelan inter-
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pretation restricting jet services by United states carriers was that the 

use of jets by foreign carriers would seriously damage the economie 

poi.tion of the national carrier, Linea Aeropostal Venezolana, and thus would 

centravene the specifie provision in the Annex on "fair and equal opportunity11 

(Sec. IV(b) ) and the "principle of reciprocity" which is taken to mean the 

aam.e thing. 

In effect, this interpretation recognized the overwhelming competitive 

advantage of the jets; and the key statement in the Venezuelan note or 

N&vember 1959 was the mention or "ruinous consequences for some companies". 

Certainly, the Venezuelan airline, LAV, was in dire financial circum

stances just at the time when Pan American wanted to introduce jet equip~.ent. 

In a statement to the press ( 93) the then Minister of C011111unications, 

Dr. J .M. Dœdnguez Chacin, rrankly admitted the grave concem of the Govern

ment over the financial loeses sustained by" LAV in its international opera

tiens. Theae were estimated by him at several thousands of dollars daily. 

The Government and LAV were urgently searching for a solution to the crisis 

through some formula for Pfeling or services or a cooperative arrangement 

with European airlines (SAS-swissair and othera), or a fusion of LAV and 

AVENSA capital to form a new company. The problem of the huge additional 

inTestments required for purchase or jet equipment was also mentioned. 

The financial losees ot LAV had been reported to be as high as $.30,000 

daily at one period, (94) and over 35 million dollars in two years. (95) 

Articles also appeared in the foreign press, reporting on the restrictions 

imposed by the Venezuelan authorities: "The Government of Venezuela denied 

Air France permission to operate jet aircraft in that country. Why? Siaply 

because Venezuelan ayiation is not in condition to compete with foreign 

ayiation." (96) 
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In the article "Jets Restricted in South America", appearing in the 

New York Times of June 12, 1960, the situation was well summed up: 

"The rejection by Venezuela in the last week of an application of Air France 

tor jet flighte to Caracas establishes a type of protectioniam that has 

developed in some South American countries since the advent of the jet era, 

in the opinion of some observera. Venezuela has been particularly strict. 

The Government has retused permission to Pan American World Airways for 

more jet flights to Caracas. The policy appears inclined toward helping 

save the government airline, Linea Aeropostal Venezolana (UV), which is 

suffering losses and cannot get jets until 1961." 

It therefore becames clear that the tundamental issue in the controversy 

was the adverse effect on the competitive position of LAV. But was the 

Venezuelan Gover.nment justified in basing its restrictions on the "spirit 

of reciprocity" and on the "fair and equal opportunity" clause of the Annex? 

What is the meaning of this clause? 

One author commenting on this provision of the Bermuda Agreement, said, 

• ••• There is no indication of what is meant by fair and equal opportunity. 

Does it mean an ultimate equality in frequencies and capacities, or are the 

shares to be related to the planes available to the carriers of one or the 

other party? When is a carrier unduly affected? Answers to these questions 

will not be round in the text of the Agreement, which se ems to amount to 

little more than a promise by both parties to eschew the resulte of unrestricted 

competition, coupled with the evident intention that the method of avoiding 

auch resulta is to be subsequent adjustment rather than prior determination 

of frequencies and capacities." (97) 

In their Joint Statement, the UK and US delegates to the Bermuda 

Conference expressed the view: " ••• The fair and equal opportunity referred 
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to above does not imply the allocation of frequencies by agreement but 

only the right of each nation to offer the services it believes justified 

under the principles agreed to". (98) Atter citing the above cammentary, 

Cooper bas said, " ••• each nation has promised that its own carriers do not 

offer frequencies or capacities or indulge in competitive practices not 

authorized under the quoted principles". (99) 

Cooper in another publication (100) reterred to the general debate 

in the British Parliam.ent on February 28, on the Bennuda Agreement, relating 

that " ••• Lord Swinton was asked very pointed questions on how the principles 

of the Final Act would work in practice, and particularly as to what would 

happen under the equal opportunity principles when Great Brit&in was fully 

prepared to fly. He said: 'The Agreement, as I understand it, that there 

shall be a fair chance for both, means that each will be able, or ought to 

be in a position to put on enough planes, on this load factor principle, to 

carry half the traffic •• ' ".Lord Swinton was turther quoted by Cooper to the 

effect that this principle involved questions of capacities and frequencies. 

Wassenbergh also takes the clause as reterring to frequencies and capacities. 

(101) 

In addition, one commentator on the Bermuda Agreement, makes the distinc

tion between "•pportunity" to operate and the share in the operations, 

suggesting that it would be a serious mistake to force a rigid division of 

traffic, regardless of who carried it. Lowering the stronger carrier to the 

methods or level or the other carrier nwould not be in favor of needs of 

the public nor would it be fair towards the other (more enterprising) 

carrier ••• " (102) 

Thus, not only the participants in the negotiations which proèuced the 

Bermuda prineiples, of which the clause on "fair and equal opportunity" is 

a part, but also experts in the field of intemational air law are unanimous 
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in interpreting this clause as governing capacity aspects of service and not 

the competitive factor of type of equipment. Again, the basic differences 

at Bermuda were not was to what kind of services, but rather, how much ser

vice. Not quality but quantity. It must be concluded that the denial of 

use of jet equipment or restrictions on frequency was ineorrectly based on 

the "reciprocity" and "fair and equal epportunity" provisions. The denial 

was, in reality, based on the desire to protect the national flag carrier, 

not from competition in the form of excessive capacity of the jets, but from 

competition in the form of attractiveness to the traveling public. 

The restrictions on Pan American's jet operations could have been better 

grounded in the clause of the Annex which reade: "In the operations by the 

airline of either contracting party of the trunk services described in the 

present Annex the interest of the airlines of the other contracting party 

shall be taken into consideration so as .tlot to ai'fect unduly the services 

vhich the latter provides on all or part of the same routes". (Sec. IV-e) 

Van der Tuuk A.driani su Igest a that this clause llight possibly be eon

sidered as the "crucial point and very tundamental idea behind the Bermuda: 

competition is all right but no cut-throat competition in the sense of striv

ing for a monopoly or the domination by one party over the other". (103) 

But even using this more appropriate "not to affect unduly" provision, 

the Venezuelan Government would have to show that Pan American intended 

11cut throat competition" or was attempting to establish a monopoly on the 

routes in question, under the interpretation given by the cited author. 

Perhaps a lesa dramatic description of the resulte of the proposed 

services would suffice. But the clause, it must be remembered, is designed 

to protect airlines of both parties. Thus, would it not be unfair to the 

United States carrier to prohibit use of jet equipment representing a busi

ness risk of hundreds of millions of dollars? Why should Pan American be 
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penalized for the financial failure of a competitor, when there was no 

indication of unethical practices on its part? LAV had the same chance to 

purchase long-range jets as PAA when such aircraft were first being offered 

to airlines. LAV was not restricted nor would be restricted in using jets 

on services to the US. Was this not evidence of "reciprocity"? 

And most significant, the argument that the United States carrier 

could be restricted under the "fair and equal opportunit1" clause or the 

"not to affect unduly-11 clause, presumes that the operation of jets or 

of more jets than were finally allowed, would seriously jepoardize the 

financial position of LAV. The implication that the operations of the 

m•re efficient company should be reduced to the level of the lesa efficient 

carrier is certainly not a sound proposition. Pan American was not responsible 

for the almost hopeless condition of LAV, and the Venezuelan Government 

recognized that the critical condition of LAV was not due to any unethical 

competition by Pan American. In an important policy declaration of the 

Venezuelan Government, reported in the Caracas newspaper "El Nacional 11 on 

September 23, 1960, the observation was made by the Government authorities 

on the critical situation of LAV that it had one of the lowest load factors 

of any airline in the world. The declaration added 11 ••• Nevertheless, this 

situation is not the fault of the agreements celebrated nor of the adminis

trative permits conceded to foreign companies. In effect, until the year 

1956, LAV carried 55% of the traffic between Maiquetia and New York and Pan 

American the remaining 45%. Beginning in that year and due to the accidents 

suffered by the national carrier the load factor of LAV dropped to impres

sively low figures." (Emphasis supplied) 

The following statistics on the number of passengers carried between 

New York and Caracas by Pan American, LAV and KLM, and a list of LAV acci

dents, tend to confirm this view. 



Number ot Passengers Carried Between New York and Caracas by 

Pan American, LAV and K:IM and a List or LAV Accidents 

1955 

PAA 
% ot 

Pass. Total 

12,900 41 

Jan-June 1956 ••••••••••• 7,300 44 

LAV 
% ot 

Pass. Total 

18,400 59 

9,300 56 

KLM 
% ot 

Pass. Total 

On June 20, 1956 an, LAV L-1049 crashed on a tlight from New Xork to Caracas. 

July-Nov 1956 ••••••••••• 8,700 59 6,100 41 

On Nov. 27, 1956 SQ"LAV L-749 Crashed on a tlight from New York to Caracas. 

Dec. 1956- June 1957 ••• 13,400 73 4,900 27 

In May 1957 an LAV L-1049 was destroyed en the ground at Maiquetia. 
In Ju1y 1957 LAV reduced its New York service from 6 to 3 non-stop 
tlights per week. 

Ju1y-October 1957 ••••••• 10,200 75 3,400 25 

In Nov. 1957 LAV increased its New York service to 5 weekly non-stop 
tlights. In January 1958 service was increased to 6 non-stop t1ights 
per week. KLM inaugurated New York-Guracao service Oct. 1957. 

Nov. 1957 -Oct. 1958 ••• 26,100 62 ll,900 28 4,100 10 

On Oct. 14, 1958 an LAV L-1049 crashed near Maracaibo. 

Nov. 1958 - June 1959 ••• 20,300 71 

Ju1y 1959- Sept. 1959 ••• 11,500 65 

5,200 18 

4,000 23 

3,300 ll 

2,100 12 

(Note: The figures tor KLK represent pasaengers carried between New York and 
Caracas (both dire~tione) who made direct connections at Curacao. The 
figuree opposite the period Nov. 1957-0ct. 1958 inc1ude Jan. through 
Oetober 1958 on1y.) 

(Source: u.s. Immigration and Naturalisation Service Statistics, and Records 
ot Pan American Wor1d Airways, Inc.) 
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Section C - Did Use ot the Jeta Violate Other Provisions on Regulation 

ot Capacity? 

When Pan American notitied the Venezuelan authorities on October 26, 

1959 that this coapany would substitute a second piston tlight 201/202 with 

service ot Boeing 707 aircratt on the New York-Caracas-A.suncion-Buenos Aires 

route, the Department &! Civil Aeronautica responded with the atorementioned 

Communication No. 1115, as fo1lows: "Considering that this service bas as 

its principal objective the providing of a capacity adequate tor trattic 

demanda for service between the United States of America and the country of 

ultimate destination ot the trattic, in this case the country or countries 

te the south beyond Venezuela, this Ottice has no objection to make since 

this circuastance is provided for in Paragraph (d) of Section IV ot the Annex 

to the Air Transport Agreement between Venezuela and the United States .of 

America. This opinion is not in contlict with that which the Department of 

Civil Aeronautics expressed in its Communication 1076 ot this month." 

While the etateaent was made in this COIDUilllication that the views thereih 

were not in Cl)ntlict with those expressed in CODIJlUllicatien No. 1076, yet it 

should be observed that Pan American t s earlier proposa!, tc which the deniai 

in Communication 1076 referred, included in part a request for exact1y the 

same type of change in eperations, .ubstitution of jet for piston equi}:lllent 

on a flight Nev York-Caracas-Asuncion-Buenos Aires. Such additional flight 

was not granted by No~ 1076, but was permitted by No. ll15. 

Also in Communication No. 1115, tor the first time the Venezuelan 

authorities referred to the fifth freedam capacity provision ot the Annex -

Sec. IV (d). But in making reference to this Section there vas an apparent 

contusion as to its meaning. 
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The main part of this section provides: "Services provided by a 

designated airline under the present Agreement and Annex shall retain as 

their primary objective the provision of capacity adequate to the tratfic 

de11ands between the country of which auch airline is a national and the 

country of ultimate destination of the traffic." This clause is the heart ct 

the "Bermuda principles" and is designed to make èarriage of third and 

fourth freedo. traffic (traftic between the United States and Venezuela, for 

example) the main purpose of providing services. This is indicated by the 

.follewing phrase of that same section: "The right to embark or desembark 

en such services intemational traffic destined for and coming from third 

countries at a point or points on the routes specified in the present Annex 

shall be applied in accordance with ••• " 

ing carriage of fifth freedom tratfic. 

certain general principles govern

These general principles include 

the proviso that fifth freedom capacity should be related to "traffic require

ments between the country of origin and the countries of destination". The 

Joint Statement of the delegations at the Bermuda Conference and the opinions 

of commentators are unanimous in Tiewing the mentioned "priœary objective" 

as third and fourth freedom traffic. (104) 

But even it the Venezuelan authorities had intended to make reference 

to the "country of origin and countries of destination" (Sec.IV-d-1), this 

part of Section IV is pertinent only to regulation of fifth freedom traftic 

as it relates to third and fourth treedom traffic. Carriage of third and 

fGurth freedom traffie was precisely the purpose of Pan American's proposed 

substitution or jets for piston equipment on routes between New York and 

Caracas, which proposa! was not granted (Comannication 1076). 

But no specifie reference to type of traffic was made in Communication 

No. 1115, and thus, the reference to prior Communication 1076 could only 

refer to the general objections therein presented on the basie of "economie 
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ef'f'ecte and others of' a type not provided for". 

There would have been more justification, aecording to the usual 

interpretation of the Bermuda prineiples set out in Sec. IV, for restric

tion of additional capacity on the New York-Caraeas-Asuncion-Buenos Aires 

route (the one that was granted) than for restrictions on capacity on the 

New York-Caracas route (the one previously retused). This is owing to 

the !act that the first mentioned route above includee fifth t.reedom traffic, 

while the next mentioned route is third and fourth freedom for United states 

carriers. It ean only be concluded that the approval of one additional jet 

flight New York-Buenos Aires via Caracas and Asuncion, under Communication 

No. 1115, was erroneously based on citation of' Section IV-d of the Annex. 

In Februar.y of 1960 Pan American requested approval for seven weekly 

f'lights with jet equipment, to become effective May lst. Communication No. 

349 of' March 26 refused permission for the proposed changes that would add 

two f'lights New York-Caracas, and increase from two to f'ive the New York

Caracas-Asuncion-Buenos Aires f'lights. 

With respect to the New York-Caracas flights the cited Communication 

stated in part " ••• there is no reason to authorize this service and we 

conf'ir.a that new authorizatiens are subject to prior approval in conf'ormity 

with the interpretation of' the Venezuelan Government on the relative clauses 

ef the Annex to the bilateral Air Transport Agre8lllent between Venezuela and 

the United States, which interpretation became mere directly applicable with 

the introduction into services of jet aircrart and which was commnnicated to 

yeur company by Communications No. 437 of April 28 and No. 1115 of October 

28, 1959". 

The COJIIIIIUlÙcation No. 349 then referred to the three ad.ditional "through" 

f'lighte proposed, and observed, " ••• while it is true that the company enjoys 

the concession for exploitation or the services which are required by 
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traffic between the points of origin and ultimate destination, the 

' a posteriori' experience or the two preTiously authorized flighta 

demonstrates that the purpose for which they were authorized bas been 

altered, in that the major part. or the seat capacity is not used for 

in transit traffic, but is offered with marked preference for passenger 

traffic Caracas-New York and Vice versa. This circumatance automatically 

includes them in the established fraaework for 'local' flights between 

New York and Caracas". 

The first portion of this Communication No. 349 repBated. the "new 

situations and problems" and 11econe>lllic effects" arguments by reference to 

the two earlier Communications. 

The proposed extra 11tum around" flights between New York and Caracas 1 

being third and fourth freedom !lights, would seem to have bad aere justifi

cation than the through flights (involving fitth freedom traftic). Never

theless, by reference to Conmunication No. 1115, the implication of the 

mentioned portion of Communication No. 349 was that the original through 

flights were justified and the proposed additional third and rourth freedcm 

fiights were not, under the same (mistaken) rationale of Cammuication No. 

1115, treated above. 

It will be noted that in the Comœunication No. 349 there was no epecific 

indication that the capacity then being offered between Caracas and New York 

was adequate for the tratfic demande on this route and that any increase in 

such capaeity would be unwarranted. This viewpoint was only implied and ne 

statistics were adduced in support of the implication. 

Once more, when Pan American on June S, 1960 requested authorization 

to increase the number of jet flights, with a similar schedule, Communication 

No. 594 of June 16 again denied such pemission. The requirement of prior 
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authorization in keeping with the interpretation of the Venezuelan Govern-

aent was repeated, and it was concluded that there was no reason for author

izing the propoeed services " ••• particularly when the capacity whièh is 

proposed represente a substantial increase over the present capacity otfering 

tor the Venezuelan-United States tr-aftic, and is not in relation to the 

verified traffic demanda". 

Although not specifically stated this ebjection could have been based 

on Section IV-a ot the Annex which stated that "The air transport facilities 

available hereunder to the traveling public shall bear a close relationship 

to the requirements of the public for auch transport". Actually, however, 

records or Pan American indicated that for the period January to April 1960 

there was an increase of same 18% in tra!fic over the same period in 1959 

on the route Caracas-New York. The proposed substitution of jet equipment 

for piston planes would amount to an increase from the then authorized 814 

seata per week to 847 aeats, or an increase in capacity of about 4%. 

Thus, there was obvious disagreement as to .the traffic demanda on the 

route Caracas-New York, with Pan American attempting to justify its request 

for substitution or jet equipment on the basie of an increase in demand and 

the Veneeuelan Authorities denying such request on the ground that the pro

posed substitution would result in an unwarranted increase in capacity. 

The following tables, some of which are based on U.S. Immigration and 

Naturalization Service traffic figures, and some of which are based on 

Pan American recorda, give a picture of capacity-in-relation-to-demand on 

the New York-Caracas route during the time of the controversy. Observations 

concerning theae tables are presented on succeeding pages. 
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TABLE NO. 1 

Growth of Air Paseenger Traffic Between the US and Venezuela 

1949-1959 

Yr. Ended US- Increase over 
June ,20 Ven. Previous Yr. 

1949 36,437 

1950 37,178 2.0 

1951 37,673 1.3 

1952 49,122 39.4 ' 

1953 51,987 5.8 

1954 52,781 1.5 

1955 63,044 19.4 

1956 74,641 18.4 

1957 82,747 10.9 

1958 101,294 22.4 

·1959 118,968 17.4 

% Increase 1959 over 1949 227% 

12.6% Average Year1y Increase 

N.Y.-
Ven. 

14,567 

15,313 

16,418 

19,407 

18,821 

20,158 

27,048 

30,702 

27,730 

37,900 

46,720 

Increase Over 
Prerlous Yr. 

5.1 

7.2 

18;2 

(3.0) 

7.1 

34.2 

13.5 

(10.7) 

36.7 

23.3 

221% 

12.4% 

Source: United States Immigration and Naturalization Service 
Statistics. 1958 data 1nc1ude 2,111 passengers carried 
between Nev York and Caracas by KUI via direcbconnections 
at Curacao during the period Jan. through June 1958. 
1959 data include 5,330 passengers carried by KLM during 
the period Ju1y 1958 through June 1959. 
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T!BLE NO. 2 

Seat Facter• en PAA's Sehedu1ed Cœmbination Nen-step Flights Between 

New York and Caracas - Year En.ded Septem.ber 30, 1959 

Southbound 

Mon th No. of F1ights Avai1ab1e Seats Revenue Seats Seat Factor 

Oct. 158 31 1,757 1,423 Sl 
Nev. 32 1,827 1,353 74 
Dec. 34 1,922 1,243 65 
Jan. '59 35 1,979 1,505 76 
Fe b. 30 1,7ll 1,158 68 
March 36 2,035 1,296 64 
April 33 1,867 1,083 58 
May 36 2,082 1,362 65 
June 36 2,056 1,700 83 
July 35 2,103 1,648 7S 
.Aug. 36 2,346 1,964 84 
Sept. ..1L 2,122 1...m ..&. 

Total 408 23,807 17,529 73 

Nerthbound 

Mon th No. of Flights Available Seats Revenue Seats Seat Factor 

Oct. '58 30 1,688 1,182 70 
Nov. 32 1,810 1,326 73 
Dec. 33 1,897 1,240 65 
Jan. '59 36 2,054 1,335 65 
Fe b. 31 1,770 1,010 57 
Mar ch 35 .2,009 1,68.2 84 
April 33 1,887 1,584 84 
May 37 2,170 1,778 82 
June 36 2,107 1,60.3 76 
July 38 2,3.29 1,825 78 
Aug. 41 2,614 2,263 S7 
Sept. ..12_ 2,518 2,226 S8 

Total 421 24,853 19,054 77 

Source: Records of Pan American World Airways, Inc. 
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TABLE NO. 3 

A Comparison er Pan American's Jet and Non-Jet Load Factors 

on Rew York-Caracas Non-Stop Flights 

Ju1y, August and September, 1959 

Southbound 

No1 of F1ie;hts !vai1ab1e Seats Revenue Seats Seat Factor 
Jul;[12~2 

Non-Jet 33 1,881 1,501 80 
Jet 2 222 

1Jtl 
66 

Total 35 2,103 78 

Aug. 12~2 
Non-Jet 31 1,797 1,483 83 
Jet 

* 2Jtl ~ 88 
Tet al ,9 4 84 

Se:et. 12~2 
Non-Jet 30 1,686 1,446 86 
Jet 4 436 348 80 
Total 34 2,122 1,794 85 

Northbound 

Jul;[12~2 
Non-Jet 36 2,108 1,653 78 
Jet 2 221 172 .:IL 
Total 38 2,329 1,825 78 

Aug. 12~2 
Non-Jet 37 2,174 1,843 S5 
Jet ___!__ 2,iï~ 2,~ ....2L 
Total 41 S7 

Se:et. 12~2 
Non-Jet 34 1,970 1,698 86 
Jet _2_ 548 2J~ ....22... 
Total 39 2,518 8S 

Source: Records ef Pan American Wor1d Ainta;rs, Inc. 



* 

TABLE NO. 4 

A Survey of the Avai1ability of Se&ts on Pan American's F1ights From New York to Caracas 

Weeks of Oct. 4-10, 18-24 Nov. 1-7, 15-21, 19.59 

Number of F1ights 
Flts. C1osed Prior to Departure 
Dazs Week• 

Serrlce Total Open to Sale at Dep. C1osed to Sale at Dep. 3 1 2 3 4 5 6 7 a 
or more 

DeLuxe 14 
% of Total 100 

First 26 
% of Total 100 

Tourist 40 
% of Total 100 

2 
14 

10 
3a 

12 
30 

12 
a6 

16 
62 

2a 
70 

14 
100 

17 
65 

2a 
70 

14 11 6 6 6 6 
100 79 43 43 43 43 

12 7 5 4 2 1 
46 27 19 15 a 4 

4 4 
29 29 

23 1a 13 12 11 10 a a 
5a 45 33 30 2a 25 20 20 

Note: This swmnary covers a total of 40 flights, 14 combination DeLuxe-Tourist F1ights and 26 combination 
First-class-Tourist. 

Source: Records of Pan American Wor1d Airways, Inc. 

e e 
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Table Ne. 1 shows the 11Growth of Air Passenger Tra.ffic Between the 

US and Venezuela" for the period 1949-1959. As can be seen from this 

table the increase in traffic bas been substantial over the years 1 although 

not always uniform. But the clear tact is that in a ten year period, the 

average increase annually bas been 12.4% and for the latter two years, the 

increase was unusua.lly high (36.7% for 1958 and 23.3% for 1959). It should 

be pointed out that this is a record of passengers between the US and 

Venezuela, and same adjustment would have to be made for accura.te classifi

cation of traffic by 11freedoms 11 • Nevertheless, in the absence of "true 

erigin and destination" statistics, the figures are indicative of a healthy 

growth situation on routes between the two countries. 

The next Table, No. 2 shows "Seat Factor's on PAA1 s Scheduled Combina

tion(First and Tourist, Deluxe) Non-Stop Fligbts Between New York and 

Caracas for the year ended September 30, 1959". The breakdown by Southbound 

and Northbound traffic, on a monthly basis, as well as the overall averages 

show a very favorable capa.city utilization. Here a.gain, true origin and 

destination figures are not availa.ble, but with severa! carriers offering 

service on a more direct route from Caracas to Europe, the majority of the 

traftic shown here and in Table No. 1, should be taken as third and fourth 

freedom traffic. The traffic carried by Pan American from Caracas to Europe 

via New York is estimated at around 2,000 passengers per year, and thus, 

even al1owing for further adjustments for passengers destined for Canada, 

the Orient and Atrica and the Middle East (much smaller pereentages than 

Caracas-Europe traffic on PAA), the resulting third and fourth freedom 

traffic, must be recognized as evidence of an excellent and developing market. 

No airline official would deny that an average load factor of 73 and 77 

percent is generally considered a. hea.lthy situation and usually representa 
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a profitable operation vith modern airerart. Clearly, there was no 

"flooding of the market" with excessive capacity resulting in low utili

zation. 

Covering the three months of operations with jet equipment before 

the negotiations in Washington in Winter of 1959 over the jet question, 

Table No. 3 shows the seat factors on Southbound and Northbound flights, 

jet and non-jet, by Pan American. The load factor of the jets was very 

good (averaging in the 70's ~d 80's), but at the same time the non-jet 

load factors were also very good. Thus, the availability or a weekly 

jet flight in the months of July, August and September did not affect 

unduly the piston aircraft operations over the same route during the same 

period. 

Finally, on this question of whether or not the proposed use or jets 

represented a violation of capacity principles, Table No. 4 shows the 

"Summary of Seat Âvailability" during a four week period, 2 weeks in 

October 1959, and two weeks in November 1959. This chart includes a 

total of 40 flights (14 jet and 26 piston), with an indication from 

reservations records on the number of days or weeks prior to departure 

that flights were closed to sale, that is, tully booked. It will be ob

served that some flights were booked several weeks before departure, with 

most flights (86% in Deluxe Glass, 62% in F1rst Glass and 70% in Tourist 

Class) tully booked at departure. This chart indicates that tor these 

New York to Caracas flights for the periode indieated, there was a sub

stantial and sustained demand in relation to the capacity offered. 

The reasonable conclusion to be draw.n from these statistics is that 

in the specifie case of Pan American 1s route between New York and Caracas, 

there was adequate compliance with the principles in the Annex regulating 
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capacity. The transport facilities available to the traveling public did 

have a close relationship to the requirements of the public for such 

transport. Also, sinee it was acknowledged by the Venezuelan authorities 

that traffic earr!éd on the Caracas-New York sector was greater than that 

on the Caracas-Asuncion-Buenos Aires sectors, this carriage was in con

formity with the proper interpretation of the "primary objective" provision 

of Section IV-d of the Annex. 

Of course, if it had been shown that Pan American offered or intended 

to offer, let us say, double the existing capacity on either the third and 

tourth, or the fifth freedom sectors of these routes, then this certainly 

could have been called excessive and grounds for objections. But in view 

of the traffic statistics, sueh was clearly not the case. The approach to 

statistics urged by the Venezuelan delegation at the consultations in 

Washington in 1959, that the load factors of all carriers over a particular 

route should be averaged together, with resulting lowered utilization 

figures due to inclusion of LAV's extremely low load factors, was not a 

proper application of the "Bermuda principles" as set out in the Annex. 

Section IV-d refera to " ••• services provided by a designated airline", 

and not "The designated airlines". 

Also) it is basic to the interpretation of the "Bermuda principles" 

that application of the various provisions on capacity vas to be founded 

upon experience after a reasonable period of operations and not be a pre

determination of frequency or eapacity. (105) 

Thus, the above observations on the issue of capacity in relation to 

the introduction of jet equipment lead to the conclusion that the retusals 

to allow substitution of jet equipment or limitations on the frequency of 

jet operations were not properly founded when based on alleged violations 
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of provisions on regulation of eapacity under the us-venezuela Agreement 

or Annex. The real basis of the controversy, it is repeated, was the 

issue of the effeet of the jets on competition in general, and in the 

case under discussion, it was shown that Pan American was not responsible 

for the ruinous condition of the Venezuelan national carrier, LAV. Pan 

Ameriean should, therefore, not have been so restricted in its attempts 

to introduce jet equipment on its routes under the bilateral. 
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Part IV - Summary and General Observations 

The economie regulation e! international civil aviation iaplies the 

balancing ef two epposing interests: (1) the need of airline management 

for suf!icient !reedaœ to develop an industr,y which demanda rapid adjust

ment to dJhamic grewth; and (2) the need for protection of national 

aviation enterprises from excessive competition by foreign airlines. 

This basic conflict of interests in the question of regulation was 

present from the beginning of international air transportation, although 

military and political considerations at first overshadowed commercial 

aepects. The regulation of world air transport was fixed in a narrow 

framework upon the adopting of the principle of eovereignty over the 

airspace, in the Paris Convention of 1919, and the restrictive interpre

tation of Article 15 on the establishment of international air services. 

Later conventions and national legislation re!lected the concepts of 

sovereignty and protectionism. Many limitations were imposed by bilateral 

air transport agreements, air navigation agreements and administrative 

permits which charaeterized regulation before World War II. 

Jcint efforts at the Chicago Conference in 1944 and afterwards at 

Montreal and Geneva to achieve a multilateral convention on the liberal 

exehange of commercial operating rights failed. The Chicago Convention 

reaf!irmed the principle of sovereignty and the requiring of special per

miasion for the establishment of scheduled international air services. 

The system of bilateral agreements, which had its beginning be.f'ore the 

Chicago Con.f'erence was further extended in the absence of' widespread 

agreement on the multilateral approach to regulation. 
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However, some degree of uniformity was obtained thr0Ugh use b,y many countries 

of the general provisions of the "Chicago Standard Fo~" as a model for 

bilateral air transport agreements. But the specifie provisions on routes, 

competition and capacity were left for negotiations in each case, to be 

formalized in an annex to the basic agreement. The "Bermuda principles" 

emerged as the most widely accepted compromise scheme, embodying guidelines 

for the control of cempetition and capacity. 

While ever,y nation has a justifiable interest in developing its air 

travel potential and in protecting its national flag-carrier from excessive 

competition by foreign companies, and while, in most cases, the Bermuda 

principles have proved to be an adequate means of doing so; it can be seen 

in the Venezuelan jet controversy that even these principles are subject to 

an everly-restrictive interpretation. The need for reasonableness in their 

application is apparent. Airline management must be allowed a certain degree 

of freedom in the decision-making process. 

The bilateral system 81lbodyi.ng Bermuda-like principles is certai.nly the 

best of the alternatives. Such unworkable schemes as quotas or frequenoy 

limitations, tariff differentiais on fifth freedom traffic, mathematieal 

formulae for determining capaeity whieh have been suggested as methode for 

eontrolling competition are manifestly unsatisfaetory. 

But all schemes depend for their proper application on a factor that 

bas received too little attention - accurate statistics. Adequate figures 

for types of traffic, "true origin and destination", are not available, and 

are indispensable for determining relative shares of traffic, and for deter

mining compliance with "primar,y objective" clauses. 

In tact, the tiret requirement for proper interpretation of bilaterale, 

which either have specifie limitations or general principles of the Bermuda 
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type, is agreement upon the meani.ng of freedom classifications. Inter

national agreement upon the meaning of third, fourth and fifth freedom 

traffic should now be feasible. ICAO is the logical organization for 

eetablishing a standard of interpretation of these terms and is presently 

at work on the subjeet. Once agreement is reached on this matter, the 

next step would be to require governments to submit periodic reports to 

ICAO tor publication, to be accessible to all interested parties. 

If properly based in aceurate statisties, the bilateral transport 

agreements of the Bermuda type are adequate for handling present situations 

ereated by the introduction of jets. 

HoweTer, when a eonfiict in interpretation arises, which proves 

irreconcilable, as in the Venezuelan situation, then the only recourse is 

to a revision of the bilateral to include a provision specifically allowing 

designated airlines to choose the type of equipment most suited to their 

cemmercial needs, while respecting general provisions on capacity and cam

petition. 

Today, the most significant trend in intemational air transport is 

the attempt to solve problems of regulation on a regional basie and by 

pooling or other cooperative arrangements among airlines. The commercial 

turbe-jet airerart, with its outstanding attractiveness to the traveling 

publie and its radically increased capacity, is changing the patterns of 

werld air transport. The prospect of super-sonic airerait foreshadows a 

similar revolutionary ef!ect on operations in the near future. 

Indeed, it is this very element of change whieh aakes aviation inherently 

dynamie. Thus, the problem of regulating commercial aviation between nations 

is a matter of formulating principles general enough to be applicable in 

the face of substantial changes, and yet specifie enougb to have praetical 
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meaning in day to day operations. 

Internationalization o! ownership and operation o! world civil aviati.a 

as an alternative to otber fo~s o! regulation, bas few adherents, and, 

if desire.lùe, is certainly not feasible at present. Nor are nations 'Wi.lling, 

as yet, to give a substantial degree of control over commercial matters to 

an international aeronautical authority, exeept, perhaps on a regional basis. 

AB the exigencies, poli ti cal and economie, of the current world situa

tion are impelling countries vith cODDon interests to form trading blocs 

and to regulate many commercial activities on a regional or continental basie, 

there is reflected in international civil aviation a similar urgency to to~ 

larger unite. It may well be that before regulation by an international 

autherity, commercial aviation will pass through a period of bargaining tor 

operating rights and routes - the participants being blocs of nations or 

their airlines - Europe; Latin America; the United States and Canada; the 

Middle East; the Far East; Africa; and the Pacifie, banding together to 

regulate competition and capacity. 
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