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The present thesis~is primari1y concerned with 
... 

the bi1atera1 air transport agreements conc1uded by the 0 

Libyan Arab Jamahiria. .' 

':':":...."\ '< , " 
~ ,1 • 

\ --
The thesis contains three chapters. The intro-

ductory chapte~ reviews the international deye10pmertt of 

civil aviation. The subjects discussed in this chapter 
v 

are the Paris Conference of 1910, the Paris Convention of 

1~19, the Chicago Convention of 1944, the,International 

Air Services Transit Agreement, the International Air 

Transport Agreement and the Be'rInuda Agreements of 1946 

and 1977. The deve10pment of civil aviation iri the Libyan 

Arab Jamahiria· together with the nàtiona1 air1ine of Libya 

are ·the subject of Chapter II. The 1ast chapter of this 

thesis' ana1yse·s the Libyan bi1a"teral air transport agree

ments under the folloWl.nq tit1es: gtan:t's of ri,ghts, 

inauguration of services 1 capaci ty ai\d frequency', control ~ 

tariffs, settlement of disputes and finally, entry into ,-

force, modification and termination. 

- vi -
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RESUME 

La thèse qui suit portera surtout sur les accords 
-

a~riens bilatéraux conclus par la Jarnahiria arabe libyenne. 

Elle comprendra trois chapitres. Le chapitre 

introductif décrira le c1~veloppement de 1 ~"aviat'ton civile 

et ce au niveau international. Ainsi,' la Conférence de· 

Paris de 1910, la Convention de ~aris àe 1919"celle de 

Chicago de, 1944, llaccord~international de tran~~r1en, 

l'accorp international de transport aérien et--rês accords' 

des Bermudes de 1946 et 1977 y seront discutés. Une ana

lyse du d~veloppement de l'aviation civil libyenne et de 

la Cpmpagnie arabe libyenne fera l'objet du Chapitre II. 

Le dernier chapitre de cette thèsè analysera les accords 

bilatéraux ~ibyens de transport a~rien sous ces titres: 
-

disposition de droits, inauguration de services, contrôle .' -

de la capacit~ etfde la fréquence des vols, tarifs, r~solu

tion des' conflits et finalement, l'entrée en vigueur, la 
\ 

modificabion et la fin des accords. 

l" 
\ 
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CHAPrER I: .PEVELOP1.tENT OF CIVIL AVIATION 

S.ection I· The Paris Conference of 1910 

During the years preceding the D-iplomatic, 
/ - , 

Conference for the Regula~ion of International Navigation 

which was held at Paris in 1910, upon an invitation sent 

to the European Powers by the French Governrnent, intèr-

" national flights were unregulated. ~viators fror.l different 

nations took off from one State and l'ànded in another 
'\ 

without any consideration of obtaining the permission;:6f 

. the State flown over or where such lan"<3.ing took place. Free . , 

balloons crossed the frontiers and landed wher~' it migh"t -. 

be drifted by the a~r. 1. However, the 5uestion of the 

regime that should apply ta the air space was raised and 

discussed by law writers and jurists in different parts of' 

the wor~d, and.a number of theories were advocateù as 

follows: 

1. State sovereignty 

~he jurists and the writers of this school of 

thought, who were led by "~yckl~ma, Guibe and Hazeltine" 

advocated theB theory of State sovereignty, according to 

which the subjacent State has absolute sovereignty over 

the ait space above its. territory. At the saPle tirne the 

advocates of this theory recognized the right of travel 

/---------------------
" . 

1. Cooper, J.C~, "The International Air Navigation 
Conference, Paris 1910", Explorations ,in Aerospace 
Law (1960), edited by I.A. Vlasic, p. 106. 
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• 
f . 1 . t ' d' . l' f 2 or a.erl.a navl.ga l.qn url.ng tl.mes 0 peace. 'l'he 

jur~sts ,of' tJlis school used the private air 1aw as basis ) 
1 _ 1 

f h · h " , >i d' 'd 1 f or t el.,r argument. T el.'I' argum~nt l'laS, Sl.nce 'l.fl lVl. ~a s, _ ! 
1 

have, the-tig-ht-of "f)r.operty in the air space,' the Stat~ 
II- - - /' • ! ~ 

'. l" 

must have the rig t of sovereigndy over this aggregate ! 
.,... 

property rights within its territ1ory • 

II. Freedom of the àir 

l, 
1 

r, 

1 1 

. The freedom of the air thepry \'1as 'ad~ocateà by /thê 
" -

'famous French ju~ist "Fauchi11e" 1 in scholary ,.,ork publ;i.shed 
\ -/ 

• 1 

during '1910. In this work the French jurist arrived a1f the 
1 . 1 

conclusion that "the aïr sp'ace iSI not susceptil)le oto the 

exercise of sovereignty, and the subjacent State has only 
" 1 

r 

those rights necessary for its preservation". However, in 

a latter stage, Fauchille suggested a cl.fvisïon of the air 
r , 

space into two zones, similar to the belt @f territorial 

waters adjacent to the coast line and the high seas. 

-According to FauctiI11e, the upper zone should be absolutely 

free, and the lower zone should be subject tQ~é control of 

the subjacent State. But even in this zone Fauchille argueà 

that the right of innocent passage shou1d be accorded to 

1 4 
aIl aireraft during the time of peace. 

2. Hotchkiss, G.H., Law of Aviation (193B), p. 5. 
" -

3. Gibson, W .r.1., "Development of International Air Làw to 
1919", Temple La~ Quarter1y, Vol. 5, 1930-31, pp. 162-16). 

4. Gibson, W .M. ;-ibJ.(f;" pp. '166-169. 
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II~ The Paris Conference of 1910 
1 

France which can he regarded as the most affected 

by the"unregulated fli~hts5 decided'- in 1908 to l'lat ion 

invite the European Powers to a Diplomatie Conference ta 

be held in Paris for the regu~ation of, international air 

. . 6 7 ' 
nav~gat~on. Eighteen European States aecepted the French 

" 1 

Gavernment invitation, a questionnaire,' was, sent by the 

('-Fre~,ch Government to ,tl~osé Powers and 

From those answered "i~ appeared that 

answers were rèceived • 
. " 

a number of Stabes 

,did not have a clear idea·af the question of the regime .... 

which should ·be appl'ied to ~he ai'r space". Some others 

came to the Paris Conference with very clear ideas about the 

system whieh should be applied to the air space. 8 However, 

on May la, 1910" the European Powers who aecepted the F~nch ~ 

Government invitation met at Paris ~o devise a system for the 
.... 

~ regu1ation of international flights, with three different 

.J - 1 

5. In the period from April to Nover.tber 1908, around ten' 
German balloons crossed the frontiers and landed in 
France carrying" a number of German officers. 

6. 

7. 

8. 

The United States of America was 'n~t inv!ted ta the 
Paris conferenee~ 1910, du~o the idea that the 
U. S. was out of th reach of the incide'nts. . 

The eighteen Sta es who aeeepted the French invitation 
were: Austria, H ngary, Belgium, Bulgaria, Denmar~, 
France, Germany, Great Britain, Italy, Luxembourg, 
Monaco, Netherlands, Portugal, Rumania, Russia, Spain, 
Sweden, Switzerland and Turkey. 

Vlasic, I.A., Air Transport - Passage' and Commercial 
Rights, a thesis presented to HcGi1l University, 
Institute of Air and Spa ce Law, August 1955, pp. ~62-63. 
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positions 0 The first posit,i.on wa,s advocate9;·A>y, the 
• r. l 

British Governrnent in which it argued'for "full sovereign 

rights in'the air space of the subjacen~ state".9 A second 
fi u_-

position was advocated by the French Gove~hmento The Frencp 

position was described by Vlasic, I.A. in a thesis submltted 

to McGill University in 1955 as "the most Iiberal position 

d · 'l" , "la towar s 1nternat1ona nav1gat10n 0 The third position 

was taken by the GerMan Government in a draft convention 

presented to the Conference_a~ a reply to the French Govern

ment quest~onn9ireo - Cooper describ~d the Ger~an draft 

convention as la'" doewnent of great historical significance" .11 
,,' 

However, Vlasic hesitates to agree with the opinion that the 
. 

Ge,rrnan dr~ft convention was an expression of the IIthepry of , 

full and abso1ute sovereignty in usab1e space" and he argu,s 

that the GerMan draft convention "seems to csntain as the' 

main principle the idea of freedorn of air navigation rather' 

than a c1airn for unrestricted sovereignty" 0 12 

c 
~. ~~~'------------------------

9. Ibid., p. 93. 

10. The French position was explained in a memorandum 
presented to the First· Corrunission of the Cdnference 
in the fo11owing worda: "Air traffiç is free. No 
restriction rnay be adopted by States oth~r than those 
necessary to graJ)t their securi ty anc'\ tha.t.,. of the 
persons and goods of their inhabi tants" • 

Il. Cooper, J.Co; supra note l, p. 100. 

12. Vlasic, supra note~~, p. 65. 
" . \ 

• 
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~hè question of the ad~ission of foreign aircraft 

navigation ,,,as discus,sed by the First Commission of the , 

Paris confe4ence, then by the Examining Committee of the 

Confu;(;nCê-,:land five rules vIere adopted ~ubject 'to sorne 

reservations. 13 The rules adopted by the First Commission 

were of 9,l;"eat importance in the history of, international 

air transport. Those rules read as folloVls: 

'. 

Rule 1. "Each Contracting State sha~l permit the navi

gation of aireraft 'of other Contraeting States 

within its territory, subject to restrictions 

necessary to guarantee its own security, and 

that of the persons and goods of its inhabi-

tants • 
. --" 

~e Coritraeting States undertake to conform the 

private law of their countries, to the preeeeding 

paragraph. 

Spjourn required by necessity eannot be refused 

in ~ny case to aireraft of a Contraeti~g State." . ~ 

Rulé 2. "The re~trietiorts~ imposed by a Con~raeting State 

13. 

" 
pursuant to ru le l, paragraph 1 will be applied' 

without any _inequality to national 8ircraft and 

to aireraft of every othe~ Contracting State. 

This obligation does not cover rneasures which 
.~~ 

aState should take in ~~rdinary circumstances 

Cooper, ~upra note l,:pp~ 113-116. 

l ' 
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to assure its national defence." 

Rule 3. "Each Coritracting- State,has the power to reserve 

the prof~ssional transport of persons and goods' 

between two points on its territory to n~tional < 

~aft alone, or to aircraft of certain 
...-. ~r 

Contracting States, or to SUbMit Such navigation 

to special restrictions. 

The establishment of international airlines 

depends upon the ,assent of intere~ted Stat~~." 

Rule 4. "Nith regard to a Contracting State which imposes 

rest~ictions of the kind foreseen in 'Rule l, 

paragraph l, analogous measures may be appl~ed 

by evety other Contract~ng State." 

Rule 5J "rhe restrictions and reservations contempl~ted 

by Rules'l to 4 shall immediately be published 
\ . 14 

and notified to the interested gqveqlments." 
.... ~ . .. 

The ru1es quoted ab ove were reported by the French 
, . 

jurist'Fauchille and discussed by the Conference, but no 

agreement could be achieved aboùt Rules land '2 as a r~su1t 

of ,the position taken by the British Government, and there

fore the, above'two rules did not appear in ~he proposed 

15 
convention, as recornrnended by tpe P~ris Conference of,19l0. 

14. Ibid." pp • .115-116. 

1.5. Ibid." p. 117. \ '. 
1 ! 
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However 1 thè "1:~aris Conferen'ce adjourned, on June 20', 1910, 

d th d ' t t f . t 16 b -l."'t an ana er~' a e was se or 1. to reconvene', ut 

was never c,alled back "'again, due to ;the existing conflict 

f ..' 17 o opl.nl.ons . 

... 
Results of ~he Conference , 

Despite the failure of the Paris Conference of 

1910 to achieve its goals and ta draft a convention relating 

to the regu1,atiolf of international navigatïoh, he \ri~er 
, ' 

of thi.s paper believ~s that the Conference ad laid a 
" , 

nurnber 'of principles of great value an in'fll&nce in the ;.: ~ ~ ... 

future' regulation ~f 'international l.r transport. These 

,princ~ples 'are as 'f~llows~' 

(j /" " 

l, Eaéh State has full sovereignty in the air' 

,space above its national lands and its terri

torial wat~rs.'lB 

2. Each State has tDe right to set up.prohibite~ 
.' 19 

zones. 

16~ , The qate set for the Conference was November 29, 1910. 

17. Cooper, supra note ~, 'p. 118', 

18. 'The writer of t~~~, paper considers the declaration , '. * 

madè by Rule 1 in regarq to the dut y of each contract
l,ng State to' permit the navigation of airera ft of other 
contracting states as indirect recognition of the 
princip Le of air ,sovereignty. 

19 • Ruie ~, para. 1 as ,re~ommended by the First Committee 
. of the Conference. '. 

" 

• 

' .. 

,1 
" 

• , 



" , 
t : 

, 
~' 
1 • , 
! 

1 

() 

.. 

B -
• t 

3.'The~e is no general right of transit "innocent 

" f f . . f 20 passage or commerce 9r orelgn alrcra ~. 

4. 
~ , . 

Each State has the righ~ to reserve cabotage 

rights "transport between two points in the 
, 

territory of one State" for national aircraft 
, 21 

only. 

5. "The establishment of international airlines 

depends upon the assent of interested States.,,22 

To conclude thls sec~jon, we thinJc it is worth

while to point out,hère, that among the airlaw writers~ 

there are opposite views concerning the main reason that 
o 

resu1ted in the failure of the Paris Conference of 1910, 
>t> 

to achieve a convention for the regulation of international 

navigation. On the one hand, we 'find a group of writers 
, '. 

arguing that ~he failure of the Paris Conferenc~ was due 

ta the' "fundamental:.. legal principles to be ,app1ied to the 

. ..23.. Il Llo 

alr space. On the other.hand, Prof. Cooper has argued 

that suca failure was due to political reasons rather than 

leg'al points. 24 

\ 'V 

20. Cooper, supra note l, p. 123. L ___ 
21. _ Rule 3, 1. 

0 

para~ 

22. Rule 2, para. 2. 
" 

23.- Vlasic, supra note 8, p. 47. 

24. C?oper, supra note l, pp. 118-120. 
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Section I~: The Paris' Conventioh of 1919 
. 

The European Powers le~t the Paris Conference 
, , , 

o~ 1910,' unable to achieve a convention for the_~eg?lation 

of international civil aviation,- dui to the conflict of , 

opinions ~etween the British and German delegations, ,as 

to the ~ight of each State to have excl~sive ~overeignty 

in the air, sp-ace above its territory. :However, dùring 

- 't'he yeâTs fo11m.;ring the Paris confere'nce of 19l0, a number 

of acts and'decrees, were issue~ by the differênt European 

Powers concerning the control of the aerial. navigation. 25 

Those acts and de crees' drifted away from th~ spir~ of 
" ,- ~ 

Fauchi11e ,theory ilL' air est libre", and 'they were judged 

by S.F. Macbrayne in a thesis presented ~o MçGill University 
1 _ 

, ,~n 19?6, as it did n~t leave much to the famous Fauchi11e 
. 26 

t~eo:y. The ,years of the First Wor1d War ,brought a great 

development to the aero?autica1 industry, the numb~r of air-
, 27 

craft posses~ed by each nation increased, and the aircraft 
, , 

25. The United Kingdom passed,in 1~11 and 1913 two 
Pàrliament acts, the, Aeria1 Navigation Act of 1911 
and the Aerial Navigation Act of 1913. France passed 
two presidential decl:'ees on November 21,"1911 and on 

'Decem,ber 17, 1913, Ge~many .issQed a' number of decrees' 
between 1910 .and 1913. Austria-Hungary passed a , 
de cree on,October 22, 1912, a statute on December 1913 
and another' statute on January 1913, Italy issued' 'a/ 
decree on S~ptember 1914, Nethe.r1ançs, Norwayand/ 
Sweden issue~ decrees durinq 1914. AIse Switzer1anç 
issded ~ Be cree in 1914. 

26. Macbrayne;, F.S., Right. of Innocent Passage. A thesis 
presented'to McGi11 University, 1956, p. 103. 

27. Golegrove, W.K., International Control of Aviation,-
1930, p. 53. 

.; 
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28 
were used for rnany purposes. On the"other hand, the 

"experience of the war gave a very st~ong enforceMent to 

the doctrine ?f State sovereignty which \vas advocated by 

the British delegates during the Paris Conference OL 1910.
29 

The great developrnent achieved in the field of aeronautical 

industry, the number of aircrafts possessed by e~ch nation, 

in addition to the crossing of the Atlantic Ocean in 1919,3~ 

made it clear that sone kind of regulation is needed for 

j the control of international c~vil aviation.
31 Howe~er, 

/4 
whe~pthe peace Conference convened in Janua~y 1919, it . / 

'- ~ " 

apP,?i,nt'ed a ~ornrnission on International Air .Navigatior, and 

upon the invitation of the French Governrnent, a conference 
, 32 ~ 

in which thirty eight States- were' repre,sented, draf'i:e.d' a 

convention for the regulation of intern"ational civil 

, 
~~)-

28. Lupton, W.G., Civil Aviation Law, .1935, p. 7. 

2,J'f !10l1-er, N.H., The Law of Civil Aviation·, p. 4. 
\ Dur~ng the yeàrs, of the Fi~st World War the neutral. 
\ States have shown that they are in favor of the 
\ "air sovereingty" theory'. Glbson, W.H., "Development / 
-' of International Law to 1919", Temp'le 'Quarterly, 

\Vo1:. 5, ,1931, pp. 180-1~1. 

30. The Atlantic Ocean.was crossed by A1cock and Brown 
be~w~e,n ,June 14 'and 15, ,~919. 

3i." ,Sand, ,p.n.', A fiistorica'1-;Survey of the Law of the 
'"'Flight" P,~ 103. '" ....... ,t, 

• j ~ 

~ ~ ~ -
32~ The''13ri,tish Empire,'IFranc~, Italy, Belgiurn, Brazi1, 

Cuba', 'Greece, l?oland, Russia, the United Kingdom 
j • ' ... 

of, tihe S~~bes, Croats and S1avens, and ~he. United 
sta~e~~~eré repres~nted. 

, \ .,.10 1 ~ ___ -" -- ~ -
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. . 33 P' '. f 919 . b av~at~on. . ,The arl.S Convent~on 0 l ,was descr~ ed 

by W. r1. Gibson in an article publish~d in' the Temple Law 

Quarterly in 19~1 as "supplying the fundarnental rules for' 

h l , f . l . t' ,,34 t e regu atl.on 0 aer~a nav~ga l.on . 

Scop of~the Paris Convention, 

For the purpo~e of qiving a general irlea of the 

'Paris Convention of 1919, the inportant ~rovisions of this . ' 

Convention are going to be discussed' as follows:~ 

a) Air spa ce sovereignty 
. ' 

The battle between the air law writers and jurists 

who advocated the State sovereignty theory and those who 
- '. 

advocated the.freedo~ of the air theory, was finally ended 

35 'j 
in favor of the air soverei'gn~y theory. l\ccordl.ng ta 

Article 1 of' the Paris Convention, 'the c0.r:-tracting States 

récognised that every State has complete ,and, exclusive, 

o' - sovereignty in the air space above its territory'and terri~ 
. - , 

torial waters'. The adop~ioil of the State sovereignty theory 

b~ the Paris Convention of 1919; was seen QY W.M. Gibson as ~ 

33. The first international convention· for the.re~ulat~on 
of air navigation WqS opened for signature at Paris; 
on Oçtober 13, 1919. For the full text see, Inter
national CommIssion for Air Navigatiol1 "Convention 
Relating to th~ Regulation of- Aerial Navigation". 

3~. "Gibson, ~1.W., "Multi-Partite Aerial Agreéments" , 
Temple Law Quarterly, Vol. 5 (1931), p: 405. 

3~. Article l, para. 1 of the Paris COnvention. 

---------------------_.,-----

• l 

'. a 
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a result of its reco,?ni'tion dur4-ng the years o~ the First 
. 36 

World War by both belliger~nts and neutra1s. Edward 

Warner whi1e discussing Art. l of the,Paris Convention in 

ah article pub,lished in 1932, coilcluded that "nothiJ1g 

is left of the doctrine, once espoused by many internat~onal 

lawyers and especially by those of French nationality, of 

the freedom of the air. Experience during the war did away 

with aIl that". 37 The principle of air sovereignty as 

recognised by the States .parties to the Paris Convention 

extends to the air space above· the,mother country, above' 
. 

the colonies, and above the territorial wate~s adjacent 

thereto.
38 

~ The rignt of innocent passage 

According to Article 2 of the -Paris Convention of 

f ' 

1919, the qontracting States rec?gnised that the aircraft 

of' a contracting ,St'ate has' in time of p'eace the right to 

cross' :t~.e 'territories of th~e; contracting States, . 

provided that the conditions ,laid down in the-Convention' 

~Paris Convention) 'are 'observed. However, the right of 

.' 
innocent pa~sa~e is granted by the Paris Convention as a 

, 
j6. Gibson, W.M., supra note 34, p. 406. 

, . 

37. warner;' E., "Th,e Inter~ational Convention for Air 
Navigqtion and the Pan-American Convention for Air 
Navigation-: A Comparative and Critical Ana1ysis", 
Air Law Review, Vol. 3, July, 1932, No. 3, p. "226. 

o ' 

38. Paris Conventioh, supra note 35. 
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privilege to the aircraft of the contracting States and 

1 'h 39 h : f 1 f t' not as a n~tur~ rlg t. 'T e ~lrcra t 0 a contrae lng 
\ 

State while crossing the air space of another eontraeting 
. 

State is under obllgation~to follow the routes fixed by 

40 the 5tate over which such flight takes place, and to 
Q 

land if ordered to do so. Sueh landing must take plqce in 

one of the aerodromes named by the,State flown over. How-

ever, notification of the aerodromes available for reeeiving 

aireraft engaged in ipternatipnal air ,navigation must<be 
" '4 

sent to the International Commission for Air Navigation. 1 

~) Navigation of aircraft 

-
Much attention was given by jurists and ~ir law 

o 
writers to the question 6f nationality of aireraft, and 

five c'riterions for the'manner ~ which 

nationality were advoeated as fO~Wé: 0 

'\ 

the selection of . . 
'. 

(1) aircraft should have the nationality of the 
o 

place of construction; 

(2) aircraft should' have the nationality of the owner; 

-
"39. Tombs, C~ Laurance, Int,a-rtlational Orqanizations in 

'European Air Transport~p. 53. 

~O. Article 15, para. 1 of the Paris Conv~ntion. 

41. Article 15 of the Paris Convention. The International 
Commission for Air Navigation was an international 
organization established by Chapter VIII of the Paris 
Convention of 1919. 

, 
-~~-.. - ---------- -~,--
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(3) ,aircraft should have th~ nationa1ity of the 
1 

1 

{port d'attache; 

( 4)! aircraft shou1d have the nationa1ity of the 

domicile of the owner; 

(5~ aircraft shpu1? have the nationality of the 

place of registration. 42 

J~e Paris Convention of 1919, has adopted the 

criterion of the nationality of the place of registratio'n~,_~3 
.-

it also stipulated that aIl aircraft enqaged in inter-
, 44 

national air navig~tion shall bear registration marks. 

Article 5 of the Paris Convention as drafted in 1919, 
1 

stipulated t~at no nation may permit the flight above its 

territory of aircraft not possessinq the ~ationality of one 

of the con~acting States. H9wever, this articl~ was amended' 

by the Protocôl of 1929 to tne effect that "Each !contracting 

State is entitled to conclude special convention with non-

contracting States". 

42. GibsOhi supra note 10, pp. 408-409. Nationality of. 
the place of construction was advocated by M. Armengaud 
in 1911, nationality of the owner was advocated by 
Lapradelle in 191f, nationality of the port d'attache ' 
was advocated by Oppenheim, nationality of the domicile 
of the owner was adopted by a French decree issued OD 
December 17, 1913, and finally, nationality of the 
place of registratjpn was· approved by the "Institut 
de Droit International" iri' 1911. 

43. Article 6 of the Pari~ Convention. 
" 

44. Article 10 of the Paxis Convention. 

t 
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(d) Recognition of licences and certificates 

By the words of Article 13 of the Paris Convention 

of 1919, each' contracting State recog~ized the validity 

of certificates of airworthiness, ceitificates ol compe-, 

tency and licences issued or rendered va1id by any other 

contracting State, in accordance with the regulations 

established by Annexes Band C to the Convention. 45 However, 

each contracting State was granted the right to refuse ta 

recognise certificates of competency and licences granted 

to its nationals by another contracting State as valid for 
, 

'h' , bd' 46 . \ . , use Wlt ln +ts or ers. Any alrcraft engaged ln lnter-

national air navigation must be provided with the,~ollowing 

documents: 

(arcertificates.of registration; 

(b) certificate of airworthiness; 

(c) certificates of minimum technical skill 

for commanding officer and pilot; 
) 

(d) licences for pilo~s, navigators and 
" P 

engineersi 

(e) list of passengersi 

Cf) bill of lading ànd manifest; 

(g) log books; 

45. , Annex B to the Paris Convention provides the 
conditions that govern the issue of certificates 
of aiiTYIbrt,hiness, and Annex "C deals wi th the log 
books. 

46. ~rtic1e '13, p~ra. 2 of the Paris Cohvention. 

~ ç" 

'f:. 
'~. 

" 
" ;t~ 
,rj~ 

.q 
,1 

,~ 

" 

\) 
, 
{ 



, ~-, 

li " 
i \~ 

~~2t~~ 

~- -

- 16 

(h) , 1 l' f' l ' 47 spec~~ ~cences or w~re esS equ~pment. 

e) Càbotage rights 

The Paris Convention of 1919, granted to the 
'. 

eontraeting State~ the right to establish reservation and 

restriet,ians in favor of their national airçraft in regard 

to the carri~ge~of persans and gbads for hire be~ween twp 

\ 
\ 

48 points within the territory of the State, it a1so provided 

thât aireraft of a eontraeting State~ which restricted its 

internaI traffic~~o its national aireraft, engaged in irlter-
\--: 

1 

national air transportation may be subject "to the same 

reservations and restr~ctions Jin any other contracting 

State, even though the latter does not'itself impos~ any 
1 

reservations and re.strictions on. other foreign, aircraft.,,49 

\ 
f1 Estaolishmeq~ of prohibited zones 

States parties to the Paris Convention of 1919, 

were "en':tit1ed for mi1itary reasons or in the interest of 

public safety" to"estabiish prohibited zones over which 

no flight may take place. Such PrQ.hibited zones "shal1 be 

'published and notified before hand to the other contracting 
~ f 

States"; and must,be app1ied equal1y to the private aircraft 

47. 'A~tie1e 19 and Annexes A, B; C and E of the Paris ,\ 
Cèmvent,ion: c 0 

48. Artiéle 16 of the Paris'Convention. , 
49. Article 17 of the Paris Convention. 

1-
___ ~ ____ -L..- ------_._ .. ~---- . , \, . ~. 
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of the State which established such areas and to t'he 

, f f '- " . 50 
a~rcra t 0 other contract1ng ~tates. However, Article 

3 of the Paris Convent;,ion of 1919 was amended by the 

Protoco1 of Jü~e 15, 192~ to the effect that each contract

ing State mayas an exceptiorr~easure, and in the 'interest 
, ' 

of public safety, authorise flight over the prohihited 
~ 

zones by' i,ts nationals, 51 and such exceptional authorization 
-" 

shall be notified to the other coptracting States and to the 

Internat~dnal .Commission for Ai~ Navigati~n.52 Article 3 

a,s amended in 1929, also gave each conj:.ractinq State "the 

righ~n exceptional circumstances in,time of 

with i~ediate effect temporarily to restrict 
-$ 

peace andl 

pr p~ohïbit 
" & • (II • 

f1ights over its' te~ritory or ~yer part ,of its'territory 
o 

on ',condition that such restrictions or prohibitiont'lshalJ._/~ -- -

be FPplicable WitÀout distipction of na~~~n~l~ty to th: 

airera ft of all the other State~". 53 The Par'is. Convention 
~ 
'als~ provided that any aireraft ~h±'ch finds itself above a 

prohibited zone is under the obligationcto land as soon as 

ït is awa!:'e of the fact 'that i t is flying above prohibi ted 

zone. Such landing must be made as soon as ~ossible 'outside 

50. Article 3 of the Paris Conven~ion. 
" " 

sel. Article 3,,\ para. 2 of' the Paris' Convention as amended 
by the Protocol of June 15, 1929 . 

• 
53. Ibid',f para. 4. ? 
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. 
the prohibit~d zone at one of the nearest aerodromes of 

the State flown over. '54 

r • 

g) Exemption from seizure 
i 

Articlè 18 of the Paris ,Cortvention'of 1919, 

granteod to th~ aireraft of a contracting State the right· 

to enjoy exemption from seizure under certain conditions. 

,It provided that "Every aireraft passing through the .;(:erri-
'" 1 .' , ' 

tory of a ontraeting State,'including ~anding' and stoppages . , , 

reasonably ne ess~ry,for the p~rpo~e of sueh transit, shall 
. 

be exempted from ny seizure on the ground of infringement 

"~of patent, design or odel, subject te deposit of seeurity 

the amount of which in de amicable agreement shall 

be fixed wi th :tJ:e l,east possible .ay., by. the competent 

authorityof the place of seizure." Thf provision,quoted 
~ 

above was de~Gribed by Edward Warner as "there is nothing 
" ! . 

like it, for example i~ the treaties w~~ch gov~rn the move-

ment of pr~vate automobiles. cross intetnational boundaries 

1 
, 55 

in Europe." 

l 
! 

1 
1 
r 
1 

Assistance) to distressed aircraf.t ! 
1; • 

The Paris Convention of 1919~ required the contract-
. 1 

\ 

ing State ta --.---..... ~de assistance to a' rcraft of any contract-' 

ing State for purpose of landing, sp yiallY if such aireraft 
jJ 1 

S4 • Art~cle "4 of the Paris (onvent· on. 

55. Warner, E.P., supra note 
~ 
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, , 
is in distress. The amount of assistance whieh shall be , . 

. 
provid~d ~o a ~istressed aireraft must be equ~~,to that • 

',-----i , . ~. . ' 56' 
\prov~ded to\nat~onal a~reraft. The salvage of a±rcraft 

~rec~ed ~t ~ea - accordiRg to the Paris Convention - 'is 

to be, governed by the principles o~ mari~~me·la~.57. The' 

Convention also provided that the pub~ic;aerodromes of 

every contracting State must be open to -the :aircraft of 

the eo~tracting States upon the payrnen~ of qrnountJof rnoney 

likew,ise that i~ paid ,by the national ,aircraft as chàrges-

58 of landing and length of stay. ,', 

i) EstaBlishment and operation,of international 
air~ays and lin~s 

'0 

. Article 15 of the ~aris Convention as adopted,i~ 

1919, provided that: 

56. 

57. 

58. 

"Every aireraft of q contracting State 
has the rig~t to cross the air space of 
another contracting State without landing. 
In this case it shall follow the route 
fixed by thé $tate over whieh the flight 
takes place. However, for ~ason5'of 
general security it will he obliged to land 

J,if ordered to 00 50 by means of the signaIs 
provided in Annex D. 

, Every aircraft which passes from one State 
into. another shall, if the regulation of 
the latter State requires 'it'to land in one 
of the aerodromes fixed by the latter. 

Article 21 of the Paris Convention. 

Article 23 of the Paris Convention. 
1 

Article 24 of the Paris Convention. 

\ 
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Notification of these aerodromes shall 
be 9 iven qy the cont:r:actin~ States ta· 

- -the Inter.national Commission for Air, 
Navigation and by· i~ transmitted ta 
all the contr!'lcting' States",' 

, ' 

Th,e establishment of, international air
ways shall be subject to the consent of 
the State flown .over." 

./ ,J 

•. j 

. ,." 

, 

The la~t sentence pf the above article presented "perhaps 

'the knottiest proble~~ ot the Paris con~ention.59 .However, 
- . , 

, . duri,ng tne meeting of the International Co~ispion for' Air . 
Navigation which '(.las held at Paris in 1929, the German 

1 

rdelegate argued that the last s.entence of the ahove article 

was interpreted<differently ~Y the St~tes pa~ties to the 

.~aris Convention and' he- proposed the following text to ma]œ 

it more exp-licit: 

o 
Il'The i~stallation and the' operation of 
regulàr airlines from the territory Qf 
one contracting State to the territor-
of another cé~tracting State or over the 
latter territory with or without inter
rnediate landing, shall' forrn the subject 
of'special agreement between the contract~, 
ii}g states concerned. '~. ~ I~-'" 

Tfie British delegate who \-las in 'favour 'of the free-
\ 

.' ~ .dom of the air for international navigation opposèd the -German 

text and arqued that previous authorization was required 

59. 

. ' 
,\ 

~ Edward" W.P., supra note 37, pp. 204-205. 

--
. ' 

, _ ,....-_.....-____ -----_...-...~ .... _ ..... ..!'-IJ~dJ~ .... ,,,.'I~ _J, .... ~ . ~ ~ - (, 

.. 



-f 

.~----

'" 

\ > ... 

- 21 

only.,for the estOablishnen t of· an ai,rway. - ,However, the 

tex~ prov,ided by the Ge~man de1egate, \.yhich reCluired prior 
e 

authorization for th~ establish~ent of an ifiternationa11ine 

,~ was adopted by the pari'S C9nference of 1929 and the last 
" 

paragraph of article 15 of ~he Convention a~ended to the 
~ , ' 

effect that "Every contr.actin9 State JT1ay ma'ke conditio~al, 

on its prior aPthoriza~i?n the establishrne~t of inter-

'national airways and the creation and oper~tion of regu1ar 

international air navigation 1ines, with or withou~ landing, 
, , 60 

'on its territory." , . 

j) Thè International COj1\mis'sion for Air Navigation 

jJ The InternatiQna1 Corrunissiori for Air- lJaV:-igation 

was a permanent organization established by the provisions 

of Chapter VIIl of the Paris Convention ?f 1919, and pl~ced 
'. 6 

under the direction of the League of Nations. 1 o:the Inter-
, '- 1 

national conunission for 'Air IJavigation was originally 

composed of two representatives of the following States: 

the United,,-States of. AIn.erica, France, Japan and .Ital·y. 'One 

represéntative 'of Great Britain ~nd one 'of 'each of the 

British Dominions and India, and one r~pres'entativ'e of 

62 ' each of the other contracting States. However, the above 

.' 
60. Tornbs, C.L., supra note 39, p. 61; also Warner, E.P., 

supra note 37, pp. 205-207~ 

~iCle· 34, pa"". i of the Paris Convention. 

nid., pa~as. 2, 3 anrl 4 • , 
J' 

61 

62. 

. , 

i 

..," .~ 

,. -
'j .' 



~ 

f 
~ 
t 
f 
1 
1 
1. 

t 

1 
1 

! 
1 

1 

\ ' 
i 

1 
.L 

,'\ 

-:: 22 

" , .' 

" rul~ was a~ended by the Protoc01 of 1929 tQ the effect 1 

that "Each contracting Sta te may have :not more than two ;' 

representati ves ,on the Commission". 6 3 The rnternati0i 

COMmission for Air Navigation was ve~s ed .with vario9s" 

â d 1 d ' 64 h d . cl'/ d . power~ n arge ut~es. 'TI e ut~ s mpose i an 

carried by the Internatiçna1 Commission for Ai:t;/ Naviqation' 
/ 

( 

\'lere of adninistrative and tèchnica1 natz:ue. /lfr10st of the 

,administrati ve duties" ,s~ecia~lY those ~el ti~g to the ' 

publicat{on ~f infoFmation among the con ractlng States 
/' 

were carried by the permanen't o~fice o.f the Inte;rnational 

Commission whi,ch wa: opened in Paris in 1919. The technical 

duties were ~ntr~sted to subcornmissiens on medical service, 

65 
on ~adio te~egr~~hy and on various ether matters. 

f To conclude this section the writerl of this' paper J'SI' 
, 

~e1ieves/that, it is wortfi tc-point out here that ~wo other 
~ - - ~ 

'convent&ion,s ,for the regulation of international air l'!avi

gation were condludea during the years preceding the Second 

\'lorld War. Those conventions were the Ibero-American 'Conven

tion of 1926 and the Pan-American Conventiàn of 1928.~6 .. 

63. Ibid., para. 2 as arnended by the Protocol of June 15, 
ï929. 

l' 

64. For the duties vested in ICANÎ see Arts,' 91/'13, 14,. 
15, 16, 27, 28, 34, 36 and 37 of the Paris Convention . 

. 
65. Warner, E.P., supra note 37, pp. 286-287. 

66. For the full text of the Havana Convention, see 
YTreàty Series N0. 840. 
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The lbero-American Convention whlch is commonly 

known amonq the ai,rlaw wri ters as the Madrid CO]1vention 1 

was concluded in 1926 during a congress held at Médrid, 
> 

and in \ .. hich a11 the Latin AIT\erican countries were ' 

t d . dd ., t S ' 67 h . 1. f represen e , ln a ltl0n 0 paln. T e'provlS10nS 0 . 
the lbero-Arneri'can Convention have followed the provisions 

o~ the Paris Convention of 1919, very c1ose1i, e~cept 

that the Ibero-Arnerican Convention did not create relation-

ships'sim~lar ta that created by the P~ris Convention with 

the League of Nations. .. Hm ... ever 1 the Ibero-American Conven-

t · d' 1 ' t . l rnb f . f' . 68 lon lC no recelve a arqe nu er 0 ratl lcatlon, 

and the'refare it was 'n?t of ~reat val'ue in 1;-he field of 

international air n~vigation. Edward' Warner described thé 
, ~ 

Ibèro-American Convention ,in an article published in July, 

1932 'as, it. "appears a's of ,purely academic and historical 

. ,,69 lnterest . 

. The second international convention i5 the Pan-' 
J -

American Convèntion which is,commonly·known by the airlaw 
-

67. States participaÜ,ng' in the Uadrid Congress were': 
Argentina, Bolivia" Brazil, Chi'li, ColoIT\bia, Costa 
Rica, ,Cuba, 'Dorninican Republie, Ecuador, Guatemala, 
Honduras, Mexico, Nicaragua, 'Panama,/Paraguay, Peru, 
Portugal, Salvador, Spain, Uruguay'and Vene~uela • 

... 
ô8. A~cording ta Shawcro5s and Beaumont, the Madrid 

.Convention was 'ratiT'iéà" by seven states only. 

69. l'larner, E.P., supra note 37, pp. 222':"223. 

,. 
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writers as the Havana Convention. The .. P'an-Ameri,can 

Convention was concluded by the Pan-American Conference, 

which was held at lIavana in January 1928, and i t ~las 

signed by 'most Latin America States,' in addition to the 

United States of America. 70 The provisions of the Pan-
. , 

American Convention were j udged .oy Slotemaker as "deviating 

in many respects" from those of the Convention of 1919,,;?1 . 

also the Havana Con~ention of 1928 did not create an inter-

national body similar to the International Commission for , 

Air Navigation wh{ch was created by the provisions o'f the 

Paris Conyention of 1919. Howevèr, we must ,point out here 

that acéording to John, C. Cooper, the Pan-Arnerican Conven-

tion was ratified by l1exico, Nicaragua, Panama, Guatemala 

and the United States of America. 72 

Finally, it is worth to point ou~ here that aIl 
, 

the three conventions discussed above are not in force at 

the present day, as a resu1t of the conclusion of the 
, 

Chicago Convention of 1~44, which is going to be disc.US~ 

in the fol1owing section. 

"" 70. The signatories were:' Argentina, BOlivia, Brazil, 
Chili, Colombia, Costa Rica, Cuba, Dominican 
Republic, Ecuador, Guatemala '" Hai ti, Honduras, 
Mexico, Nicaragua, Panama, Paraguay, Peru, Salvador, 
United States, Uruguay and Venezuela. 

71. Slotemaker, L.H., Freedorn of-Passage for International 
Air. Services, p. r 32. i 

72. Cooper, J.C .. , "The pan-Arnerican Convention on commer
cial Aviation and the Treaty-Haking Power", American 
Bar Association Journal, Vol. 19 (1933), p. 22. 

1 
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Section III: 'The InternationÇi1 'Civil Aviation ~ 
Conference of 1944 

" . 

. . t . 73 b h G - f Up~n 'an_ lnv~ at~n ,sent y te, overnment 0 

~he .United States of America to the States associated-

with it during the years of the Second World War and to 
~ . 

certain neutral State~, the représ~ntatives of fifty four 
<:. 

, 74 
nations met at Chicago 'fron November 1 to D~cember'7, 

1/ 1944 to de,sign a plan and to draft a sin'Ç)le international 

<) " 

convention for the regulation of.post-war civil·aviation.~· 

\ 
At the opening of the.Çhicago Conference of 1944,-

differe~t position~ were advocated by the delegates of 
, 

Tho~ë posit;ions the States represented at the Confe+ence • 
.do ~ t r 

can be surnmarized as follO\"'5: 

, The first position was adv6cate~ by Australia and 

New' Zealand jointly. The two nations proposed.t~e 

e,stab,lishment of an international authority by an intèr..:-

national agreement. Such auth~rity shoulp operate the' .. . 

major trunk routes, of the world. ' The int~rnational authority 
• 

73. ,For the text of the United States invit~tion and 
for the lïst of States iQvited, see Proceedings of 
the International Civil Aviation. Conference, 
Department of State Publication 2802, Int~rnationai 
Organization and Conferences, Series IV, 1948,' 
Vol. I, pp. 111-113. ' 

, 

74. The only two nations who were invited and did not 
take part in the Conrerence were the. U:S.S.R. and 
Saudia-Arabia. 

f T'Q 

/ 
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{ ,,~ 
"., 

as proposed b:( the se .:~-?;-nations shoulq own the aireraft 

and carxy on full mahagerial, function. In acldi tion ta 
1 

the international authority, each nation would be free ta 

choose any 'regime to i ts, ·do~'estic air services and to 

establish air'services with its neighbours through bilateral' 

~- ... ' 
agreements. 

In defending· the above position the delegate of 

New Zealand stated that: 

" any other system, we suggest, leads 
• • ,t> • 

to nat~onal compet~t~on, to an attempt 
to serve national interests asJagainst 
world interests, to achieve individual 
needs at the expense of others. It 
must lea,d to the creation° and expansion 
of large commercial -organiza~ions whose 
activities must in the long run based 
primarily on the profit motive. It -may 

. weIl be fel t that in commercial hands " 
there might be sorne small degree of 
extra "efficiency; l would ask you to 
balance this possibility withiwhat seems 
to us the certainty of a commercial 'and 
national rivalry in this field which 
must lead in the long run to commercial 
and national competi tian and' ill-will,' 
ànd which cannot in the long run hope to 
achieve that proper balance between th~. 
rights and the necessities of aIl nations, 
which would to ~ much great-er degree be 
within the compe~e~ce of an internationai 
body. 1175 

'. 

~ 

The Australian delegate added ta this, that there would 

be a great advantage in having an international authority 

75. ~he Proceedings, supra note 73, vol. l, p. 79. 

, , 

," 
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with the power to operate aIl world air services as fa~ 

as this international authori ty "would have at i ts 'conunà'nd 

aIl the best technical, research, and other aviation ., ' 

resources of aIl countries. Under past conditions such # 

resources were often preserved in sec~ecy in national 

interests inste~d of being pooled in the common interests 

of mankind.,,76 However, the joint Australi'n prop~sal as 

summarized above was rejected by the Chicago Conference at 

an early stage. 

A second proposaI was presented to the Chicago 
T 

Conference by the Canadian delegates. In it~ proposaI, 

Canadà ehvisaged an international authori~y similar to the 

Civil Aeronautics Board of the United States of America. 

For the operation of an internation~l route, an airline \ 

woul'd qbtain a certificatè from the international authox:ity. ) 

In the cartificate the international' authority would describe"'/ 
'{li' 

the route, specify the initial ~requency and ra~es to.be 

charged by the airline in'questi9n. The issuance of such 

certificate by the international authorityenables the airline 

ta oper~te the described rQutè on the basis of what so-called , 

by the Canadian delegate the Four Freedoms 9f the air; 

transit without landing, landing for nonjtraffic purposes 

(for refuelling or technical purposes), taking on passengers,~ 
'", 

76. Ibid., p. 83. 

.' .' 
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mail and cargo at the country of origin to any place in 

the world and taking on passengers, mail and cargo at 

any place for carriage to the country of origin. Hm./ever,. 

according toothe Ca~adian proposaI, th~ Fifth Freedoms 

rights could, not he granted by the international authoritY,1 

but shoulcl be 1eft' as a subject of bilateral agreements 

77 
bet\'leen the governments concerned. 

A third position "Tas advocated at the Chicago 

Conference of 1944~ by the delegates of the United Kingdom. 

The British position was that of a white paper submit~ed tp 

the British' Parliament by the Secretary of State for Air, 

few weeks before the opening of the Chicago Conference. 78 

In its ~osition the United Kinqdo~ advocated that the 

"Freedom of the air" should extend to the first four Free-

doms. 'The Fifth Freedom would be lia ITlatter of n~gotiation". 
~ 

, 

The abo~e position was judqed by W.E. O'Conner as to put the 

United Kingdom in favor of the establishment of an inter-
" 

national authority "along the Canadian lines with powers to 
if. 

issue licences and de termine rates and frequency.,,79 

'" ) 

77. For'the full Canadian proposaI, see The ProCeedings, 
supra nOLe 73, Vol. l, pp. 67-74. 

78. For the full text of the white paper, see The 
Proceedings, supra note 7~, Vol. l, pp. 566~7~. ~ 

79. O'Conner, W.E~, Economie Regu~tion of the'World 
Air'lines - A· Poli tl.cal Analysis, ,Prager Publisher, 
New York, Washington, London, p. 27. 

-. 
------
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The' last position was taken by Ith~ delegates 

of' the United States of America who strongly argued for 

the principle of, the complete freedom of the air for 

international navigation, an9 rejected the establishnent 

of an international authority as suggested by the Canadian 

delegates. According ,to the United States 1?roposa'l, such 

80 
international authority would be consultative only. 

However, near the closing of the Chicago Conference 

the two great powers in the field of aviation indùstry, 

the united States of America and the United Kingdom, with 

Canada acting as a mediator, agreed that "the international 

authori ty could have powers limi ted strictly by f-Q,rmulas 
". <~ 

• 1",,~ 

to be written into the multilaterpl agreement, for the 

regu1?ltion of capaci ty and Fifth Freedom, thà-tt t\1e signatory 

An ul\imate dis-;, qgreement \-lOuld he obliged to observe". 

agreement appeared when the United Kingdom was "prepared 

to accept an esc~l~tor when the load factor of:Third/Fourth 
, '\.lM" 

~"C 

Freedoms traffic averaged above an agreed perœhtage". But 

the United States of America insisted that "there also b~ 1 

permissible increase of frequenc~es based on a load 'factor 
-{ 

-----=-----------------------

which includes Fifth Freedom traffic". 81 The Canadian dele--

gation tried to reduce the gap between the two nations, but 

BO. For the United States position, see The Proceedings, 
supra note 73, Vol. I, pp. 423, 450, 451, 452, 463, 
464, 481, 499. 

BI. O'Conner, supra note 79, pp. 30-31. 
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" both the United States and the United Kingdom refused to 

82 accept the Canadian middle proposal, and at this point 

th~ Chicago Conference- gave up its efforts to achieve an 

agreement at this matter. 
1 

-\ , 

Resul ts of the Chicago Con{erence 

The purpose ~f the Chicago Conference of 1944~ 

was the replacement of the earlier conventions concerning 

international navigation by drafting a single document 

prdvtdin9 the regulations needed for the developJl1ent of 

international civil aviation in the period follo~ling the 

Second World War. But as a result of the different positions 

and proposaIs advocated by the delegates of the ~tates 

represented at the Conferenc,e, four agreeme"nts were drafted 

and opened for signature on December 7, 1944. These agree-
, 

ments are: 

--------------------------------------------- , 1. The Convention on ~C'fvi1 Aviation. -------
II. The Interim,Agreement . , 

III. The Int~rna~io~à~~ir Services Transit \ 
Agreement. -"~,--~ .,~ 

, \t- C.ll 1 ~ 

IV. Thelnternatio~~"·f1\i~'- ~o..ii'~sp~ort.~9r.eement. 

In addition to these four documents, the Chicago 
, 

Conference drafted a fifth document known as the Chicago 0 

82. TJ1e Proceedings, supra note 73, Vol. l, pp. ,610-614. 

-
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\\ 83" '-
S\andard For~, to be used by the States parties to 

. th1C'hicago Convention" as ~~uidan<Oe while concluding 

bil~teral agree~nts for the estabf~shment of international 
Iflt , 

,air serv~ces between their rèspective territories. 

J. The Converttion on International Civil Aviation' 

~ T~e Convention on International Civil AViation,84 

which is c;inmonly known as the "Chicago ConventiQn'" was 
l -6. . 
opene~ for signature at Chicago op December 7, 1944. The 

Chicago Convention which became operative on April 4, 1947, 

was accepted up to the pres.ent I,day by 150 States. 85 

The Chicago Convention - the main doçument produced 

,by t~ Conference' - consists of a preamb1e and 96 articles 
r 

/divided into two parts: Part one deals with certàin 'regula-
~, 

, tion to be applied in international ai~ navigation, and Part 

\ 

83. For the full text of the Chicago Stahdârd Form, see 
ICAO Circular 63-AT-6, Handbook on Administrative 
Claus~s in Bi1ateral'Air Transport Agreements. ' 

84. For the full text of the Chicago Convention, Isee 
The Proceèdings, supra note ~3, Vol. l, pp. 147-174; 
als,o see ICAO Doc. 7300, pp. 3-35. 

85: For ',the list of States parcies to the Chicago Conven
tion, as of 31 December, 1980, see ICAO Doc. 9327, 
pp. 177-179:. "Zimbabwe notified its adherence to 
the Convention on International Civil Aviation on 

", Il Feb., 81 and therefoi.e became a Contracting State "of 
- .:!.., the Organization on ';1) March 1981. This brings the 

total membersl:lip of réAO ta 150 States", ICAO Bull., 
Vol. ~6, No: 4 (April 1981), p. 41. 

. ' 
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two deals'with the establish 
, 

organization. However, thé 

of ~Î international 

ream~le of the~Chi~ago Conven~ 

tion states that: 

/' 
'/ 
( 

a. international c'vil aviation can "help te 
,. 

,create and pre erve ~riendship' and under-
1 

standing among the nations and peoples 

the world"; 
- r 

b. internat~onal civil aviation should be -

'~-f 

"devel~ped in a ,safe and' orderly, mâhner": 0 and 

c., .inte~natio!lai air transport services sh'ould 

'be \ "Tstablis ed on the basis 0:& equali ty of 
\ 

opportunity 
, \ - . 

l ' rnically". 

o 

nd operated- soundly and econo-
,~ , ~, "' ~, 

, 
a)'State sovereignt over the air space 

Part one of Chicago Convention of 1944 deals 

with several aspects internntional air navigatio~. WThe 

first article of followed very closely the 

Paris Convéntion of 1919 and the Pan-American (Havana) 

\ . 

Convention of 1928, by adopting the theory of air povereign

ty.8~ Article l of the Chicago Convention d~~iares that; 

86. 
o 

Article l of 'the Paris Convention of 1919 provides: 
'''the Hi<jh contra:cting Parties recognise that every 
Power has complete and'exclusive sovereignty over 
the air _spac~ above its "territory". The sarne 
principle i5 found in Art. l of the Havana Conven
tl.on of 1928. 

.. 

'. 
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"The Contractin~ ~tates reco~nize that 
every State has complete an9 e~clusive 
s'ove~eignty over the air sp'ace above 
its territ-bry." 

~J.C. Cooper explained the article quo€ed aboye by stating 

that: 

(. 

\ 

"Evcry State of the fnternational Civil 
Aviation Organization has formally 
acknowledged that air'space above 
natLonal lands and waters is an intégral 
part of the territoty of the subjacent 
Scate whether the latter is or not a MeIT\be~ 
of the International Civil Aviation /' 
Organization."87 

, 1 

Dr. U.M~ Matte in ~is book "Treatise on ~ir-Aerona~tical 
Law" regards the present article as a, declaration and 

affirmàtion of a generally recognized principle under inter-. \ 

national custofll~ry law, '. and he arrives at the conclusion . 
that the principle of State sovere:gnty ~s declaréd by the 

_ 0 ~ 

fi1st article of the Chicago Convention "does not iJT\ply a ...... 
<l....J.. ght f' Il 88 ~ 0 J.nnoc~nt ~assage. 

,-
• • • w 

The terin te'rritory as definec'l by'the Chicago Cc:mven-

" 
tion . includes "the land are as and territorial waters- àdjacent , 

'. 

87. Cooper, J.C., "The Chicago Convention After 
T\'lenty Years", University /of Hiani I~a\V Revie.w, 
No. 3, pp. 334-335. ! .J --88. Màtte, N.U., Treatise on Air-Aeronautical La., 

,p. 132 • 
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" .thereto under thé sovereignty, suzeraintv, prot~ction 
~ ~ 

nrandate of such State Il • 
89 

" 

hl Rights granted to the aircraft and the 
Contracting States 

or 

The provision~ of the Ghicago Convention of l.~44 
M 

" ... -;",.,. 

deal wi th two kinds of international air services', and 

provide different regulations for'each kfnd with the right 

of every contracttn9 State ta operate internatio~~l air 

seivices ta points sit~ated in th~territories of the other 

contracting State;. According to A~ticie' 5 df .the Chicago 

Convel1t;on, every·tcontrac,ting State gra~ts to the aireraft 
• 

of the other cQntracting S~~te "not engageù' in 

scheduled international air services" the right "to Make 
.' . 

~ 

flights int~ ·or in transit non-stop a~ross its territory , . ' . 
and ta make stops for non-traffic purposes withaut the 

necessity of obtaining prior'pe~±~sion, and subject-to the 
, , 

right of the. State flown over to require landing". In 
, . 

: 

" 

addition, Article 5 grants t~ the sa1d :aircraft ~h~ privi~ege 

of ta)~ing on or discharging pass.,~ngers, mail or cargo in the 
~ j \ 1 

territorieiof the contracting State~. Ho\rever, ~he right 
.., .r:J H 

of ta-king on ~discharging passengers', nail and cargo, 

granti'd hy th.} ab<>v~ ~rtic~e 'jt(fers \rOM tne right of land

ing for refuelling or other non-traffic purposes in the fact 

that the former right i.s subject to the ri'gh,t of the State 

where such embarkatio'n pr disembar~ation t~k~s pl"ace to impose' 
, " 

regulations, conditions or limitation' ~s it may ~onsider 

89. See Article 2 of the Chicago Convention: 

, '. 
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desirable. 

"No scheduJ:ed international air services 
may be'operated over or into the terri
tory of a contracting State, except with 
the spécial permission or other autho-
'rization of .that Sta~e ~nd in' accordance 
with the terms' of such'permission or 
authorization." ,< ~ 

/ 

e' 

In an article written by R.Y.J. Jennings and 

~ 
published in the '!British Year B~ok of fnternational 'Law" 

,. .. , ~ , 

~or 1945, the writer atgued"that by thé words of Article 6 

"the main Chicago Convention leaves the law concerninq 
\ ' 

transit an~ landing p\ivile?eS sU,bstantially where it"w~s, 

before, mainly because \of the iP'lpossibili ty of reaching 
\ 

Q , 90 
agreement on any alternative p'roposal II,. However, the 

"special perf!\ission or other a.uthoriz?tion" required by ',,-
,6 .' 

article 6 of the Chicago Convention has., b~fm regarded by rnost 
. ' 

s1;:ates 'partie~ to, i t'as requiring, -the' cxmclu~:;ion of bilateral agree- W 

'. " ' ' .' . 91 " . 
m$1ts between the+ States concerned, and therelore a large 

"- ·90. Jennings, R.Y., ':International Civil.'Aviation and the 
Law"" British Year Book of International La,:,,,;' ~945, 
Vol. ,xXII, p. 202. ..' , , 

, . . ..,,' 
91. Ma~te,.~.M., .supra note 88, p.' 144. 
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number of bilateral a9.:reetnénts ·were conc1uded be,tween 
.' 
States all over the ~orld for the operation of aircr~ft 

t 

,engag~d in inte'rnational sche'duled 'air services. 92 
, " 

'1 

...... While the provisions of the Chicago Conven1rron 

" " 

of 1944 peal with twq different kinds of internation~1,àir 

services, and provide dif'ferent re'gulations for ea~,h kind, 

the Convention leaves the contracting Stàtes without any 

definition for the terrns "scheduled" and "non-schedu1ed ll
• 

----Such defini tion was r,egarded by J. C. Cooper, of great 
,. 

importance for "the dècision whether a pat-ticular inter-

national air service is entitled~to theo~rivileges d~sc+ibed 

by article 5 or subject to the strict. limitations of article 
93 .,' ~ 

6" • ,Hç:>wever, a defini tian ;Eor the term "scheduled inter-
. . 

na ~).onal air services;' ~as adopt~d' by the Council of' the 
'\ ,-.. .. 

International Civil Aviation Organization, pursuant to the . , 

directive of the International Civil ~~iation Organization 
, ~' 

Assembly op March 25, 

follows: 

1952.? The 

.. ~ 

\ 

said definition reads as 

liA schedu1ed international àir service is a 
series of- flights that posse'ss aIl the 
fo11~wing characteristics: 

.f 

92. For the list of bilatera1 agreements registered with 
lCAO, up to December 31, 1981, see lCAO Doc. 9307- ~ 
LGB/347, pp. 7-150, and ICAO Doc. 9355-LGB/35B, 
pp. 4-11. li' " '. 

93. Coope,r, J. C., sup'ra note 87, p. 339. < 
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(a) .it passes through the air space over' 
the territory of more than one State;, 

(bt it is perforrned by aircraft for the 
transport of passengers, mail or 
cargo_for remunerat~on; in such a 
manner that each f~ight is open to 
use by members of the public; 

je) it is operated, 50 as to serve traffic 
'between the same two or more points, 
either, 

(i) :according to published timetable, or 

(ii) with flights 50 regular or frequent 
that they constitute a recognized 
systemaOtic service ... 94 

Now, it is.woith to point'out that the definition quoted 

above has no obligatory function on the contracfing States~ , , 

but it only provides guidance for these States ,"in the 

.,', 'interpreta'tion or appliè~tion of the, provision, of articles 
l 

5 d 6 f h 
,,,95 an 0 t e Convent~on. 

c) Cabotage rights 

The Convention on International Civil Aviation 

con tains a claus~ similar to th~t found in the Paris Conven

tion of 1919.
96 Àèe~~iS "1aUS~ _~~e States parties 

~~o ~oc. 7278/CB41, ICAO ~ssembly '~so1ution A2-IB. 

95. Ibid;: r ICAO Assembly, ,Res ;~1}2-18 i para. l. 

,96. Art~16 of the Pari~ conve~tiori of '191; provides 
that "each cont'ractin~tate shall have the right 
td establish reservation and restrictions in favor 
of its national aireraft in' connection'with ,the 
carriage of p~rsons and goods for hire between two 
poin(t:s in its' territory". ' 

, " 
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to the Chicago Convention recognise that every contracting 
. , 

S~ate has the right to reserve carriage of passengers, 

mail and cargo between two'points or more in its t~.,itory, 
," 

.ç .&. • • t t ,- l' f 97 l dd . . ~or remurrera~~on to ~ s na ~ona a~rcra t. . n a ~t~on, 
J. 

artièle 7 of the Chicago Conven.tion provide's that: 

. "Each pontracting sJa~e underta~es not 'r 
to enter into any rrra,ngements which 
specifically grane any'such ~rivileges 
on exclusive,basis to any other State 
or to an air~ine of,any other State, 
and not to obtain any such exçlusive 
privilege from any other Staté." 

During the Sixteenth'and the Eighteenth, Sessions 
t~ 

of the Irtternationai C~vil Aviation Organization which took 
; 

place in B,uenos Aires in 1968 and in Vienna in 197/," Sweden 

made a proposaI for the deletidn of the 'second 'sentence 
, -

of article 7 quoted above but no decision has been made 

. h b h robl b h . ' 98 e~t er y t e Asse y or y t e Counc~l. 

d) Non-discrimination 

The provisions of "the Chicago Convention of 1944, 

p~t upon everY,contracting State an obligation to accord 
, 

to the aircraft'of 'other Contracting States similar .treatment 

~ 97. See Article 7 of the Chicago Convention. 

98. lCAO Doc. 8771-A16,Ex-Report of the Executive Committee, 
p. 43; aiso Bee lCAO Doc. 8960-A18, Ex-Report of 
the Executive' Committee, pp. 32-33 • 
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to that accorded to its nation~l aircréft with reference 
.: ' 

to charges and facilities in connection;with the use of 

public airports. The International Civil A~iation Organi

zation Council may upon representation by any:interested 
, , 

,contracti'n,g State review ,th,e charges imposed kly any 

èontractipg State for the use of its'aîrports, and shpll 
J 

report and rnake r~commendations thereon for the consideration 
. . , 99 ' 

of the,S~ate or States'concerned. In addition, article 15 
."-f 

of the Chic~go Convention provides that: 

"No fees, dues 6r other charges shall 
be imposed by any contracting State 
in respect so1ely of the right of 

" '. 
" 

transit over or entry into or exit / 
from its territory of any aircraft 
o,f a contracting Statè or persons or '/ ' 
property thereon." 

(" /' 
,Article 15, of the Chicago Convention was judged ~ 

by J: C. Cooper as to "const:!- tute defini te 1imi tatio;z:on 

the general pow~r of the State fo fix charges for the air: 

ports and navigatio~ facilities constructed on it~ erri-

t "100 ory • 

e) Nationality and'registratio~ of aircr~ft 
, . 

Articles 17, 18, ~9 and 20 of the Cpicago Conven-o 

tian deal wi th "nationali ty .of aircraft". The pri vileges 

99. See art. 15 of the Chicago Convention. 

100. Cooper, J.C., supra Qote 87, p. 340. .' 
.1 

o 

.... ,.. If 
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/' .!. , ,~ , 
granted py the provisï'ons of the Convention can only be 

/ ~ 

e"xerc~d and enjoyed by an "aircraft of a contracting 

~~" . The criterion used I;>y the çh~CagO Convention for 

/ determining the nationality of suc~ aircraft is the sàme 1-
" 

as thdt used by' the Paris Convention of 19l9.~01 ~ccording 
, , 

to article 17 of the Chicago Conve:otio'h "aircraft have the 

nationali ty of thé Sta te in which, they are registered". " 

No procedure is proviQed by' the provisions of the Chicago 

Convention for the registration of such aircraft, but it 

leaves such procedure to the municipal law of each eontract-
• r. 102 
~ng State. However, "an airera ft cannot be registered 

in more than one StatEt,103 and "every aireraft enqaged in 

intern~tional air navigation shall bear its appropriate 

nationality and.registration marks".104 In addition to 

this, the Convention put aIl States members of the Inter-

national Civil Aviation Orgapization u~der ~bligatiory:, lI·to 

supply to any other contraeting State or to the International . 

Civil Aviation Organization, on demand, information concern-, 

ing the registration and ownership oftany particular aireraft 
< 

registered in that State".105 

lOI. Aceording to article 6 of the Paris Convention 
,1 "Aireraft possesses the nationality of the State on 

the register of which they are entered'~. 
'~ 

102. See Art. 19 of,the Chicago Convention. 

Chiea'go 
té' 

103. See Art. 18 of the Conventipnr 
104. See Art. ~ of the Chicago Convention. 

105. See Art. 21 of the Chicago Convention. 
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, 
f) The International Civil Aviation Organization 

1 

Part two of the: Chicago Convention con-t~dns 

provisions for the creation of an international body under 
1 .i -
the-:.j'fame ot the "International Civil Aviation Organization 

,-

(Ic;AO) ".106 The prov~sion~ creating the ab ove organization 

\'lere regarded by J .C. Cooper as "the most import'ant 

. . '. ,,107 . 1 . 
pro~~s~ons of the' Convent~on . The Internatlona CiVl1 

Aviation Organization was established on April 4, 1947 to 
r ~ J 
replace anothér international organization ,created by the 

provisio~ of the Interim Agreement under the name of the 

provisional International Civi~ Aviation organization. 198 

ICAO is a speeialized ageney related to the United Nations. 

The aims, and objectives of this orqanization are\to develop 

" the principles and techniques of international navigation . .}. -

and to foster the planning and development of international 

air transport as to: 

. 
"Ca} insure the safe and orderly growth of 

,international qivil aviation through 
the worldi 

(b) encourage the arts of aireraft design 
and operation for peaceful purposeSi 

106. See Art. 43 of the Chicago Convention. 
l 

107. Cooper, J.C., supra nbte 87~ p. 337. 

108. PICAO was established on June-26, 1945,under the 
provisions of the Interim Agreement signed at 
Chicago Conference of 1944. . 

, ' 
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1 • 1 
encourage the- developMent of a~rways, 
airports, and air navigation facili
tie's for international civil aviation; 

(d) meet the neéds of peoples of the world 
for safe, regular, efficient and economic 
air transport; 

(e) prevent economic waste caused by un
reasonable competitio~~ 

(f) insure that the rights of contracting 
States are fully respected and that every 
~ontracting State has fair opportunity 
to operate international airlinesi 1 

(h) promote safety of flight in international 
air navigation; 

(i) promote generally the development ~f aIl 109 
aspects of international civil aeronautics." 

The International èivil Aviation has an Assembly 

in which aIl the States parties t'o the Chicago Convention 

are members. The Assembly shall meet "not less th an once 

in three years" 110 An extraordinary meeting may be held 

at any time upon the calI of the ICAO Council or at the 

request of any ten contracting States addressed to ~e 

Secretary General of the Internationa~ Civil Aviation 

Organization. Each contracting State may be represented . 

in the meeting, and is entitled to one vote only. Decisions 

109. Article 44 of the Chicago Conventien. 

110. The expression "IlOt less than once in three years" 
was introduced into para. (a) of Art. 48 by an 
amendment adopted by the Assembly in Res. A8-1 to 
replace the ward "annually" which appears in 
the original text of the Convention as dr~fted 
by the Conference. 

. ( 
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III of the Assembly require a majority of the votes cast. 

The ICAO Assembly has pm'lers 1::0 creaI \'Ii th any question or 

matter within the sphere of action of the organizat±on 

and not speeifieally assigned to the Council, it-also has 
-

the power to rlelegate an'y matter to the Council, ta subsi-

diary eo~ission or to any other body.112 The International 

civil Aviation Organization also has a Couneil in which 

twenty one contracting' States are represented. This number 
1 

was raised to thirty three. 113 The e1ection of the members 

of the Counei1 is to be held every three years. However, 

in sueh e1eetion the ICAO Assembly ts 'required to give 

adequate repreaentation to: 

1. the States of chief import~nce in air 
transport; 

2. the States not otherwise include, which 
make the largest contribution to the 
provisions ,of facilities for interna
tional eivil air navigation; and 

--~~- 3. the States not otherwise included whose 
designation will insure that -aIl t~ 
major geographic areas of the world are 
represented in the Couneil.114 

Ill. See Art. 48 of the Chicago Convention. 

112. See Art. 49 of the Chicago Convention. 

113. The membership of the ICAO Couneil was increased 
to twenty seven by the Thirteenth Extraordinary 
Session of the ICAO Assembly. Another increase to 
30 members was made éy the Seventeenth Extra
ordinary Session and finally, this number was 
increased by the Twentythird Session in 1980. 

114. See Art. 50, para. Cb) of the C~icago Convention. 
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The functions of the ICAO Council can be divid7d 

into mandatory and permissive functions. The mandatory 

functions are to carry out the directive of the Assembly 
, 

and discharge the duties laid on it by the provisions of 

the Convention such as, to adopt international standar~s 
\ 

and recommended practices,to appoint an air transport 

committee and an air navigation commission, to report to 

)the contracting States any infraction.to the Convention, 

to submit annual reports to the Assembly, to dete,rmine its 
, , 

.... '~ 
'organization and rules of procedure, to administer its 

• i' 
finances, to appoint a chief executive offi~~t, and to 

'<:>~ 

collect and publish information relating to the advancement 

f
. .. 115 

o alr navlgatl0n. The permissive functions of the 
'>' 

Council are to conduct research into â1l aspects of air 

transport and air navigation which are of international 

importance, tb study any matter affecting the organization 

and operation of international air transport, to investigate 

at the request of any contracting ~tate any situat~~n-which 

may appear to present avoidable obstacles to the 4evelopment 

of international air navigatio~, ~o establish cornmittees ' 
.... l ''" 

1 

on air transport on a regional or other basis and f~nally 
'0 

l . d· h· .. .. 116 to de egate certaln utles to t e Alr Navlga~lon CommlSSl0n. 

~1 

"115. See Article 54 of the Chicago Convention. 

116. See Article 55 of 
. 
the Chicago Convention. 

...:. 
.'-
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Finally, the'writer ofthis paper believes 

that .it' is worth to point out' here that the Chicago -Conven-' 
o 

tion of 1944, as a replacemen't to the Paris Convention of '.:. 

1919 and the Havana Convention of 192a, requires the contract--:" 

ing States to give notice of denun~iation ta the said 
.., . ' .117 0 

Convent~ons. It a~~o provides for the regist~ation with 
f' 
the !CAC> Council of any agreement between a cont.racting 

State or an airline of a c9ntracting State and another State 
0. 

or an airli~e of another 

Conventior. dkclares that 
ç. 

118 .' 
State, J and that the Chicago" 1 

the provisions of this Convention \ 

do not affect the fr~edorn of any contracting State ta take 

119 action in case of war or national emergency,. 

II. The Interim Agreement 

The Chicago conferenc~ of 1944 produced, >in-'âddi~ 

tian to the Convention on International Civil Aviation, 

which we discussed above, anothe~ document under the narne 

of the· "Interim Agreement " to be applicable'dur~ng the , .. 1 1..... , 
pe iod prior to the c~ming iiito force of the chicago 

ConVe ion. 120 '?he Interim Agreement became effective . 
,0 

! 
117. See Art. 80 of the Ch~cago Convention. 

118. -JSee Arts. 81 & 83, of the Chicago Convention . .., 

119. See Art. 89 of the Chicago Conv~tion. 

i20. Fo~ the full text of the Inter~m Agreement, see 

on 

the Proceedings, supra note 73, Vol. 2-146. 

.. . . 

,Il ,. 
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, .7 

December 7,. 1944 after it had been accepted by tw.enty-

six States. The provisions ?f this agreemeno1;: a.re very 

similar to the provisions of the Chicago.Convention. It 

also created an international organization' under ... the name 
. ~ , 

of the ~rovisional International CiviL ~viatiort'Organiza-

. . h h' 1 d d' . 121 b h l' f tLon WLt tec nLca an a vLsory nature, ut teL e 

of this organization was limi ted "until a ne· .... · permanent 

conv.ention on international civil aviation shall have come 

into force or anothe~ conference on international civil 

aviation shall have agree~ upon other arrangements,,:122 

Howe~~r, the life of the Interim Agreement and its inter-

national organization was ended upon the coming into force . . 

of the~ Chicago Convention on April 7, 1947', alld the work 

'h. 

of PICAO was taken over by the fe~ international organization 

which was established by article 43 of the Chicago Convention. ~ 

III. The International Air Services Transit·Agreement. 

The International Air Servïces Transit Agreement, 

which is c:ommonly known as th: "TWo Freedoms A~reement'" 123 

was opened for signature at 'Chicago on December 7, 1944. 

Thirty four nattons indicated that they wou1d si.gn the Air 0 

Transi.t Agreement. However, the said agreement has 'been 
. 

'~~';----:,-------:----
121. 

1 1 

r 122. 

123. 

See Art. l, Sec. ~~he Interim Agreement. 

See Art. l, Sec. 3 ofjthe Interim Agreement. 
/ 

For thé full· text of the ,International Air Transit 
Agreement, see_ the Proceedings" supra npte 73, Vol. l, 
PP,,, 175-178. 
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accèpted up to the present day by 95 States. 124 The 

States parties to the Air Services Transit Agreement grant 
. ' 

to the aircraft of each other engaqed in scheduled inter-, .. 

1 national air services the following privileges: 

.1. The privilege to fly across their 
.J 

~ terri tor:ies wi thout .landing. 

2. The privilege to land in their terri~ 

tories for refuelling or for other 

t ff ' 125 non- ra ~c purposes. 
iY " 

In addition, the Air Transit Agreement authorises 

thé State flown over to ask the international operator 
~ 

to land on its te~ritory and offer reasonable commercial 
. 126 1 

serv~ces, and in order to meet the security problems, 

,it gives 1:he 

'" routes to be 

State concernéq tr~ right ta designate,the 

followed ana ~~ ~\r~orts ta be used in its 

territory.127 It also pr~vides that any State which deems 
'd 

124. Afghaniptàn, Balivia, Canada, Chile, Costa Rica, 
Ecuadar, Egypt, France, Greece, Guatemala, Haiti, 
Honduras, India, Iran, Iraq', Lebanan, Liberia, 
Mexico, the Netherlands, NewiZealand, Nicaragua, 
Norway, Peru" Philippïne Corrunanweal th, Pola~d, 
Spain, SWèden, Turkey, U. K., U. S ., Uruguay, 
Vene'zuela, Denmark, Tai. For the list of States 

'parties to this Agreement as af 31 December, 1980, 
see ICAO Doc., supra note 85. / . 

, 
',' 

125. See Art. l, S"ec. l of the Air Transit Agreement. . 
126. See Art. l, Sec. 3 of the Air 'T'ransit Agreement. 

< 

127. See Art. l, Sec. '4 (1) of the Air ';l'ransit AglZ'eement. 
<; 
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an action taken by. anothe,r "State :under ~he, provisions 

.of ~ this agreement t~ Ibe eausing inju~tiee or' ,h,arrship, r ' , ~ 
may'request the ICAO Counei1 te examine the situation. 

\ ' /' 

The Couneil ~ha11 investigate,'> calI the Sta~es' eonç~rned 

plnto'consult~tion, and may make'any reeomm~~ation to such 
J , .. 

States. In the event that the State unr~asonab1y f~{ls to -- . 
take suitable eorrèetive ae~ion, the Counei1 ~ay reeornmend 

\ (J" • ''1 

to the;CAO Assernb1y to suspend the'right~ and p~ivi1eges 

granted under the provisions of the Air Trari~ft Agreement 
, . ' 128 to the aircraft of the State·:ln quest:l.on. However, the 

said agreement provides that the-privi1eges granted by the 

provisions of the Air Transit- Agreement, may he suspended 

. '. 

or revoked by any contr~eting State if it is not 'satis~ied" ~ 

that the air transport enterprise of a~other contraeting 

State is not.substantia11y owned and effective~y contro11ed 

by nationa'ls of the contracting State, or if the air trans-
, 

port enterprisè 'fai1ed to eomp1y 'with the 1aws and regu1a- ~ 

tians o,f the State flown over. The International Air Service 
" 

Agreement can be denounced by any c9ntracting State by one 

year notice. 129 

Finally, it' is worth to point out here that a 
1 • 

simi1ar ag!eement wàs concluded between a number of Arab 

States and entered irito force on June 18, 1965. Th~,on1y 

128. See Art. II, Sec. 1 of the Air Transit Agreement. 

129. See Art. IV of the Air Transit Agreement. .. ~ ", 

~' , ... 

\ 
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-' 

t· 

lnternaÜo~àl Service's Transit difference between the Air 
" 

, 
. , 

~greement and the Arab'Air Transit Agreement, appears in 

"-the fact that th~ privileges gra~ted by t~e latter ean be 

enjoyed by aireraft enqaged both ,in sehedu1ed ,and non-, 
"l-

b h d Id' . , . 130 se eue ' ~nter,natl.onal al.r serv;l.f~es. 
" 

-
" 

IV. The International A~r Txansport Agreement 

The Inter~atio~~l Air Transpo~t ,Agreement 
, , 

:' '~ -' 131 
the "Five Freerloms 'l'\g,reement'', due, 

• l t'ct lJ' 

S,tates "~arties to, the 'present agr~\~~t 
ia eommonly,known as 

to the fact tha t the 
" ~ 1 ~ \ ;) "'-

exchange total1y the "Fi ve Freerloms ", of the air, in regard 
. , 

to' 'a:ircr.aft of ~,th~ eont:r::aeting S'tates enq,aged in sp~eduled 
, ' 4> 

international air services. The "Five Freedorns" of the air 

as granted by the said~' agreement consist, iq addition to the 

fir~t two ptivileges as granted by the International Air 

Services Transit Agreement of: 
\ 

" 3. The pri vilege' to put 'down passengers, mail 

and eargo taken on in ...-,the terri tory of the 

State whose nationality the air~raft 

possesses. _ 1 

.' 

130. Khairy, H.Y. 'Mostafa, Al. tatwuz;-at a,l-Jàdida fi 
Qanun al-tayaran, pp. 318-319. 

131. For the full text o~h~ In ternational Air Transport 
Agreement, see the Proeeedings, , supra note 73, Vol. l, 
pp. 1 7 9-1 B 3 . ' \ 

\. 
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pri vilege ta' ,take on Pélssengers, mail 

cargo destined for the territory of 

whose nacionality the aireraft 

ta take on passenger~, mail 

destined for ~he' territqry of 

any oth contracting State and the privilege 
4 

l~ l' 

passengers, mail and cargo cominq 

f h t · ,,1:32 rom any su e~r~tory • . ' 
" 

The e privileges. wh,ic~ar,e known by the airlaw 
, -writers as affic rights" or."conunercial rights" are 

available""onl to through services on a route constituting 

a reasonable direct line out from and back to the home land 

133 of the State whose nationality the aircraft possesses" 

The International Air Transpar,t 'Agreement does not 

eontain any prqvision fo~ the control of rates to bè.charged

for the carriage of passenger~, mail and cargo or fo~ the 

,limitation of the capacity and frequency. However, the 
"'.Ji 

said agreement provides a nurnber of limi~ations to the , , 

efflct that th~routes to be followed and ~he airports tQ 
1 134 

be used may be designated by the State f~own aver, in 



" 

( 

( 

, , 

- 51 -

the operatioJ1, of thr~gh services "due consideration 

°shal1 be given to the interests of the other contracting 
f 

State sa as not to interfere ùndu1y .w~th thei~ regional 

- services or hamper the deve10pment of their through 
\ 

services ,,}~ 5 In 'addition, the Air Transport Agreement 

gives each contracting Sta~e" the right ta make reservat~ons 

at the time of signature or acceptanee, - in regard tothe 

Fifth Fr~edam grivilege; and i t may at any, time after 

aceeptanee \'li thdraw i tself from sueh rights and" obliga-

tions by giving a six months notice to the Counei1 of the 

International Civil Aviation organization. 136 The abovè 

riglft was regarded by 1. A~ Vlasie as ~ weaking poin,t of 
, 137 

the Air Transport Agreement. 

.. 
Final1y~ it is worth to point out that the raIe 

of the Air Transport Agreement in taday' s 1egal regime af 

international civil aviation,-. is insignifieant, due ta the 
, , ' 

faet that a few nations has aceepted this agreement and 

that the United States whieh e~n be'regarded as the most 

importan~ nation in the field of international civil aviation 

denounced it on J:.u1y 25, 1946. 138 ' 

135. See Art. rII of the Air Transport Agreement. 

~36. See ~rt. IV, Sec. 1 of t~e Air Transport A9reement~ 

131. Vlasie, I.A., supra note 8, Sec. f' p. ~84. 

138. The Air Tran~port Agreement was accepted up ta' 31 
December, 1980 by 12 States. For the list of 
States Parties ta this agreement, see ICAO Doc., 
supra note 85. 
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" 
Attempts for the achievement of 'a multi.latera:1 agreement 
fOr the exchange of cOmIl\ercia'l rights 

. Ouring the Chicago Conference of 1944, it appe'ared 

" -'clear that no agreemeJlt could be reached on a number of 

questions and economi~ matters~ such as the ex change of 

the third, fourth and fifth freedoms, rights multilatera11y,. 

d ' h 1 ~ f . f' 'd 139 an t e reg\.! a t~on 0 capac.lty, requency an rates. , 

Thus, the Conference referred these matters to the pravi-
, 

'sional International Civil Aviation O~ganization established 

by the Interi~ ~greem~nt for further study. A draft multi

lateral agreement was drafted by PICAO and submitted to 

the First PICAO As~embly which ~et in 1946, but the Assembly 

rejected it. Anather draft was prepared by BICAO and 

submitted ta the, ICAO' A,ssembly which met at Mo~treal .in 

May 1947. 140 The ICAO Assembly referred the whole matter 

to a special body under the name of IJThe Commission on 

Multilateral Agreement on Commércial Rights". The a,bove 

Commission met at Geneva from November 4 to 27, 1947,141 

139. 

140. 

141. 

Due ta the conflicting positions of States the 
Chicago Conference drafted in addition ta the 
Chicago Convention two agreements for the exchange Q 

of the "five Freedoms" Of ehe air, but both agree
ments do not provide any regylation for capacity 
frequency and. rates.' 

"-

ICAO took over the work of PICAO on April 4, 1947. 
, ~ 

The States represented at t~e Geneva Conference \'lere: 
Argentina, Australia, Belgium, Brazil, 'Canada, China, 
Colombia, Czechoslavakia, Denmark, Dom1nican Republic, 
Egypt, El Salvador, France, Greece, India, Ireland, 
Italy, Mexico, the Netherlands, New Zealand, Nrcaraqua, 
Norway, Portugal, Sweden, Switzerland, Turkëy, United 
Dominion of South Africa, U.K., u. S., Venezuela, 
Guatemala, ~uxemburg and poland as observers. 

'" '~ -( 

\. , 

1 

~ 

) 

t 



(! 

. ' 

- S3 -

and discussed certain rnatters such as methods of deter

~ining r~tes to b~ charged in international air transport, 

procedure for the settl~ment of 4isputes concerning the 

interpretation and application of.the agreement, methods 
1 

for the exchange of traffic rights and the general princi-
." 

pIes governing the capaclty to be provided by:an airline 
" ...... . '" 142 

,on an ~ternational route i but no agreement could be reached .. 

T~eoreasons for the failure of the Geneva Conference 

as viewed by Sand 'are, "the United St~tes and the United 

·Kingdom had concluded the Bermuda ~greement, and ,being quite 

satisfied with its effect)in practice di9 not want a multi

lateral agreement to replace it fl
• Sand added to this that 

1 - f .. 

I.i"the small countries wanted to reserve their ri~hts to 

contract out of the "Fifth Freedom" in order to maintain 

, . b'l 1 . " ,,143 their bargaining positiop 1n l atera route negot1atlons • 

ln 1953" the ICAO Assembly, during its Seventh 

Session which took place at Brighton, adopted ~ resolution 

to the effect that "there is no preserxt prqspect of achiev.ing 
'ü, 

142. Se~ Record of the Co~ission on Multiliteral Agree
ment on Commercial Rights in International civil 
Air Transport, ICAO Doc. 5230-A2-ECIO (1948). See· 
also McClurkin, R.J., "The Geneva Commission on 
-Multi·lateral Air Transport Agreement", J .A.L. C., 
Vol. 15 (1948), p. 40. 

143. Sand, P.H., supra note 31, Sec. Il, p. 36 • 
... 1:\ ... ' 
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. 144 
a universal mul tilateral agreement". 

t 

However, attempts 

to achieve a multilateral agreement for the exchangè of 

corrunercial rights continuèd on 'regional basis and resu1ted 

in the conclusion of two agreements for non-scheduled 

international àir services nly.145 
l 

, 
,Ta conclude this' sec ion, thè writer of this 

paper believes th'at i t is wortH to point out that aIl air-

"' law confer~ncés up to the pres~ ,:t day have failed to 
- \ 

achieve - as far as the scheduled international air services . 
are concerned ~ an int~rnational agreement for' the exchange 

of commercial rights, and left the door widely open for, 
, .- . 
bilateralisrn as thé only way through which nations aIl over 

-) 

the world exchange cornrnerêial rights and control capacity 
~ 

frequencJes and rates. ~ 1 

Section IV: The Bermuda Ag.reements 

I. The Bermuda Agreement of 19~6 

1 
1 

, ' 

The fai1ure of, the Chic~o Con,ference of 1944, to achieve 
, ~,/ j 

a nu1tilaœral agreement for the exchange of the so-called 

144'. ICAO Doc. 7417; A7.P/3, August 27, 1953, Res. 
A7-15, pp. 27-28. ~ 

145. ,The Agreements achieved for the ex change of commer
cial rights for non-schedu~ed international services 
are: The Paris Agreement of 1956 and the South East 
Asian Agreement of 1971. J 

)~ 
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" . d Il f h . 14 6 d d f 1 F~ve Free oms 0 t ~ a~r, an to pro uce a ormu a 
147 \ . 

for the regulation of capacity, frequencies and rates, ' 
1 0 

in addifion to the desire of the United StateS air carriers 

to increase t~e'ir frequencies to London beyond the 1imi ts 

a110wed by the pre-war bi1atera1 agree~ents, and' to CUt . ~ 

the fares for carriage from the United StÇl.tes to Great , 
O. °d F 14 8 l dl· f l.h BrJ..ta~n an rance, e Lie representat.l.ves 0 L:. e 

... 

United Kingdom and the United States to rneet at Bermuda 

Island from January 12 to February Il,, 1946, and to\work o 

out 1 a bi).ate'ra1 a'greement 0 for the regu1ation' of the l;'lovement 
\ 

of international 'civil ~vi~tion be~~een the-territories of 
o ~ 

the two natibns. 149 

\ 
The Bermuda Agreement of ï946 which is known by 

air1aw writers as Bermuda l, represents a compromise between 
) 

the conf1icting positions presented by the representatives 

'146. The Chicago Conference of 1944, was unable ta 
achieve a multilateral agr~ement for the exchange 

148. 

of the' "Five Freedoms" of the air due to the con
f1ict between the British and the American positions. 

The Chicago Conference produced the Chicàgo Standard 
Form to be useu as guidance by the contracting 
States in fqrmulat~ng bilateral agreements, also 
t~Conference produced an international organiza
tion "The International civil Aviation Organization 
(ICAO) " with an advisory opinion only. 

Haanappel, P.P.C., "Bilateral Air Transport Agree
ments, 1913-1980", The International Trade Law 
Journal, Vol.' 5, No. l, Fall-Winter, 1979, pp. 246 ... 247.· 

149. Air Services Agreement, Feb. Il, <1946, United States-, 
United Kingdom, 60 State 1499, T.I.A.S. 150'7 [herein
after cited as Bermuda I]. 

'l 
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of these two nations at the Chicago Conference, and which 

have been summarised as follows: 

u/-

"1. No limitation of frequencies v. 
predetermination. 

2. No division of cap .50-50 division 
of capacity. 

3. No regulation of 
rates. 

requlation of 

,\~ 
4. A complete grant of'the fifth freedom v. 

no grant of fifth freedom. 
, 

5. An international body with'advisory powers 
only v. an international body with execu\~~ 
powers over international air services." 

, ,-

However, the signature of the Bermuda Agreement of 

1946, was met by great satisfaction by Statesmen from the 

two nations., On February' 26, 1946, Truman, the Presiden-ç 

of the United States made a spec~al statement in which'he 
<:1 151 

, expressed h'is satisfaction with the Bermuda Agreement. 

Two days latër, Lord Swinton, speaking in the House of 

Lords, -described the 'Bermuda Agreement as "probably the 

most important civil aviation agreement that this country 

entered into". 152 The general plan of the Bermuda Agreement 

was summarised by J.C. Cooper, in an article.published in 

October 1946, in the following terms: 

.150. 

151. 

152. 

, 
,', 

Wassenbergh, H., Post-War International Civil 
Avi~tion Policr and the Law of-Air (1962), p. -59. 

Vlasic, I.A., supra note 8, Sec. l, p. 195. 

Ibid. 

• .J' 



....... 

t (. 

( 

- 57 -

"Each nation grant.'s to the air carriers of 
the 'other nation transit privileges 
"freedoJ1ls one and two" to operatè through 
the air space of the other and to land 
for non-traffic purposes on routes any 
where in the world 4subject to the provi
sions of the Chicago Transit Agreement, 
including the right of the nation flown 
over ta designate the transit routes ~e 
fallowed within its territory and the 'r
ports to be used. Each nation also grant "
ta the other commercial privileges of entry 
and departure to discharge and pick up 
traffic "freedoPls three, f'our and five", 
but these commercial prJ,-vileges are valid, 
in contrast to the 'transit privileges, only 
at airports named in the agreement and on 
routes generally indicated, and in accord 
with certain general traffic princip les 
and limitations. Rates to be charged 
between points in the territory of the 
two nations are to be subject to approval 
of the governments within their respective 
pm .... ers., As to frequencies and capaci ties-, 
each nation or its deSigna~d air carrie.r, 
is free at the outset to d termine for 
i tself the traffic offered 0 the public' 
on the designated commercial rou~ but 
the operations must be related to traffic 
deJ1l~nds and conducted aécording tO,the 
agreed principles effecting frequency and 
capacity. In case of dispute not settled 
by consultation, each nation has the right 
to insist on an advisory opinion ~ the 
Provisional International Civil A iation 
Organi zation ànd, in the case of ates, 
each nation will use i ts best eff rts 
within its powers to make the rat recom
mended by PleAO effective. As t~e advisory 

_ - opinion of PICAO can cover any d~spute, i t 
apparently folldws that PIr~o cart be asked 
for an opini?n as to whether either party 
to the agreement is violating the principles 
applicable to traffic frequency' 'and capaci ty 
and the special limitations aito fifth 
freedom traffic. But nothing 'n the agree
ment provides for the enforcem nt of a 
deci-s-±t>n. "153 

153. Cooper, J.C., "The Bermuda Plan: World Pattern for 
Air Transport",reprinted at: E~ploration in Aerospaee 
La\V' (1968), edited by LV. Vlasie, p. 384. 

\ 
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In regard to the fact that Bermuda l represents 

·the -most important bilateral agreement 1 ever concluded 

between two nations for the exchange of commercial air 

....... 154 d' h .. t f th' . serVlces 1 an t e splrl 0 lS agreement appears ln 

many bilateral agreements between nations "aIl over the 

world, we think it ~is worthwhile ta present in ,the follow-

ing a brief discussion af i ts main principles. 

" a) Exchange of rights IIpri vileges Il and routes 

Accard"ing to the system establ.i,shed by the prÔVi-
'\. 

sions of the International Air ServiceS' Transit Agreement 
\, 

which was signeè1 by the two nations l "the Uni ted States 
o 

and the United Kingdom ll
, air carriers of either nation 

have the rights to fly across the air spacé~ of the other, 

, over specified routes "First Freedam" and ta land at 

specified airports fot" refue1ling and other non-traffic 

155 "purposes. The International Air Transpo,rt Agreement 

which grants the "Five Freedoms" of the air was signed 
~ 

154. Cooper, J.C., The R~ght ta Fly (194Z), pp. 177-178. 

155. Art. l, Sec. l of the Air Transit Agreement prc:)Vides: 

"Each contracting State grants to the other 
contracting States the ~a11ow~n9'" freedoms of 
,the air in respect of scl1eduled :Lnternational 
air l\Iervices: 

1. the privilege to f1y acros,s its ter~rit()ry 
without landing,- ' 

2. the privilege ta land for non-traffic 
purpose's ... " 

/ 
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and ratified by the United States only,.1,56 which means, \'" 

that there is no general grant of prîvileges to pick. 

up and discharge passengers, mail ànd, cargo b~ ~he air-

l , f' h .. h h . ' . 157 1nes 0 'e1t er nat10n ln,eac ot er terrltorles. 

However, by the conclusion of the Bermuda Agreement, the 

\ 

\ 
, 

l , \ 

"Five Freedoms" of the air becarne operativ'e between the 

two nations. The Bermuda Agreement granted to the 

"des~gnated a~r ~arriers Il of the two nations the right 
•• 

to operate internatio al air services ovèr ~ nurnber of 
,0 > 

'. • t 

routes,r,o':' specified Annex ". . In addition 1 the 

" " "designated air rignt 

to use the airports and the faci!ities available on those 

-----. 
156. The ir Transport Agre~ment Was denounced by the 

Unit d States in 1946. 

,157. Art. l, Sec. l of the Air Transport Agreement 
pro,vides: 

"Each contracting State' grants to the other 
contractin~ States the following freedoms of 
the air in respect of scheduled international 
services: 

(1) the privil~9~ to fly aeross its territory 
without landing; 

(2) the privilege to land for non-traf~ic 
purposesi 

(3) t~e privilege to p~t down passengers, mail 
and eargo taken on' in th~ territory of the 
,State whose nationality the aireraft 
possesses~' -

'(4) the privilege to take on passengers, mail 
and eargo destined for the territory of th~ 
State whose nationality the aireraft possesses; 

(5) the privilege to take on passengers, mail 
and cargo destined for th~ territory of any 
other contracting State and the 'privilege ta 
put down passengers, mail and eargo coming 
from any sueh territory. 

____ d _____ ...,....,-,-,..-·~----- - .. 

\ 
\ 



~ 1 

" 

, 
1 

j 

, 
, 
~ 

\ " 

\ 

\ 
\ 
\ 

-"~ 

"lit " 

() 

\ 

\ 
\ 

\ 
\ 

- 60 -

routes ( as w~ll as ri~hts of transit, of stopS for non-
, 

traffic purposes, and of ,"commercial ~ntry and departure"-

f · 'l ff" d '1 158 or ~nternatlona tra ~c ~n passengers, eargo an ma~ . 
&' 

The traffic rights can be only exercised at specifie 

routes, ~nd 'indièated airports. 159 In addition, the 

r ~x,eréise of the tr'affic rJghts is to be s,ubject to certain 
-tt ..-?>. ~~ r~' 

principles laid .down in the .... Final Aqt to the Bermuda Agr~ 

ment. These EFinciples and limitations are as follows: . . 

"(j) That the air transport facilities available 
'to the public must b~ar close relationship 
to the req~irement of t~e public for sueh 
transport . ~ . 

~~ ~ 

(4) ,That there shall be a fair and equal 
opportunity'for the carriers of the two 
nations ta operate on any route between 
their respective terri tories (as def'ined 
in the Agreement) covered by the Aqreement 
and i ts Annex. i 

1 

1 
(5) That, in the peration by the air carriers 

of--either Gov rnrnent of the trunk services 
describeq in he Annex to the Agreement, 
the interest f the air carriers of the 
other Gavern l nt shall be taken into 
consideratio 50 aS' not to effèct unduly 
the services which t~e latter provides in 
aIl or part f the sarne routes. ,. 

(6) T~t it is t e underst~ndi~g~of bath Govern
ments tha t s rvices provided by a designa,ted 
air carrier under the" Agreement and its 
Annex shall retain as their pr~ary Objective 
the provisi n Qf capacity adequate to the 
~~affic dem nds between the country of which 

\ . 

158. See Annex l to 

15.9. For the routes 
'II Annex III. 

" Bermuda Agreement. 

nted by the Bermuda l, see 

r 

\ 
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such air carrier is a ,nat~onal and the 
country' of ult!rnate destination of the 
traffic. The right to embark or dis
embaJ;K on such services international· 
traffic destined for and coming from ~,~, 
third countries at a po~nt or. points on 
the routes specified in the Annex to the 
Agreement'shall be appl~ed,in accord~nce 
with the general princip les of orderly 
rleve~opment to which both Government 
subscribe and shall be subject to the 
general-principle ~hat capacity should be 
related: , 

, ~' :' 
to traffic requirements between the 
country of origin and the countries 
of destination; 

(b) to the requirements of through airline 
operation; and 

~ 

( ) 

{cl to the~traffic requ±rements of the area 
"through which the airline passes' after~ 
taking account of local and regional 
services. n160 

b) Capacity and frequencies 

In our discussion of the capacity clauses of 

Bermuda l Agreement, it is useful to k~ep in/~ind, the fact . 

that the clauses of this Agr~ement were drawn up as a 

compromise between twoconflicting philosophies, on the one 

hand a strong desire for a large amount of freedom for 
, 

commercial activities, and on the other hand, an equaily 

strong desire for protection of national civil aviation 

160. See Resolutions 3, 4, 5 and 6 of the Final Act 
of the Bermuda l Agreement. 

1 
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. t 161 
~n erest~. Howev.er, according to the principles set 

up by the provisions of the Bermuda Agreement, the number 

of services whicn can be provided on the routes excha'ilqed, 

sha~l retain as primary objective, the provision of 
t 

c:apaéity, adequafe to the traffic "demands between the 

country. o.f the flag air carrier and the countries' of ulti
-\ 

mate desîinations of the traffic. 162 

" . 
'~esolution 4 of'the'Final Act to the Bermuda 

. 
Agreement px:ovides that "there shall be fair and equal 

opportunity for the carriers OI the two nations to operate 

on any toute between their respective territories." 

With regard to Fifth Freedom traffic "carriage 
\ 

of passengers, mail and ,cargo to and,from thi.rd countries", 

the Final Act ta the· Bermud~ Agreement provides certain 

restrictions.- Resolution 6 states that: 

,1 

, , 
"the right to embark or disembark on such 
services internatipna~ traffic destined. 
for and comi~g from th'ird countries ·~t a 
point or points on the roùtes specif~ed 

161. Van Der Tuuk Adriani, "The Berinûda Capacity Clauses", 
Journal of Air Law and Commercé, Vol. 22 (1955), 
p. 406. 

162. The most important provisions of the Bermuda l 
Agreement i8 that contained in Res. No. 6 of the 
Final Act. See Bin Cheng, The Law of Internationâ1 
Air Transport (1962), p. 555 • 

'. 
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in the Annex to the Agreement sha11 be 
app1ied in accordance with the general 
principles of orderly development to 
which both Governments subscribe and 
shall be subject to the general principle 
that capacity shou1d be re1ated: 

(a) to traffic requirements between the 
country of origin anà the countries 
of destination; 

(b) to the requ~rements of through air1ine 
c operation; and 

1 

(c) to the traffic requirements of the a're'a 
'through which the airline passes after 
takin~ account of local and regional 
services." 

With regard to the frequencies of services to be 

offered by the designated air carriers of either nation, 
.. fi' . the prov~s~ons 0 th~ Bermuda Ag~eement do not prov~de 

for predetermination of frequencies. 163 However, àccord-
J 

ing to the "J_oint Statement" whrch was issued by the 

delegations of the two nations at the close of the Bermuda 

Con~erence, the two delegations indicated that th~ermuda 
, 164 

Agreement contemplateS that: 

163. The policy of the U.S. has always opposed any 
predetermination of capacity. In an'official state
ment i t was said that "Our policy then, will be to 
oppose both arbitrary capacity restrictions and 
the stretehing offuose principles to the point of 
abuse. We shall continue tQ take the initiative 
in resisting predetermined capaci ty 1evel~." See 
Lissitzun, O.J., "Bilateral Agreements on Air Trans
port", Journal of, Air Law and Commerce, Vol. 13 
(1946), p. 271. 

164. Cooper, J.C., supra note lS4, p. "liaS, see also 
Vlasie, supra note 8, s. l, Chap. l, p. 194. See 
also Kana~ I.Y., Air Transport Bilateralism in 
The Arab Middle East. A thesis presented to McGill 

. University, 1970, p. 120. 

~~~,~_._ ..... _._ ... _ ... __ .... ___ • _, '_ ..... _ ......... 41 %.a....r1l. •• ~ ... ,. 
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\. 
- Eacp nation is free t~ determine the 

frequencies of the operation of its 
air carriers~ and 

.;.- J 

- ~he air carriers of either nation are 
free to carry fifth freedom traffic 
subject to adjustment in the 1ïght of 
experience. 

In the sarne statement, the de1egations of the two ~ations 

dee1ared that there is no specifie 1imiations on fre9uen

cies; and each nation 'is free to aeterrnine for itself . , . 
the n~~~ oi~frequenei~s which are jus~ified services 

being re1ated tG traffic demands • ... 

Final1y, the Bermuda Agreement; provides for "ex

post facto' review" which means that either party to this 

agreement may ask for a review of the arnount of capacity 
e 

offered, in"the,'event that if fe1t that the interests 

of its air carriers are being adv~rse1y effeeted, "but 

" such review cornes after and not before the market is 

t t d " 165 es e • 

c) Change of gauge 

The term "change of gauge" is a rai-1-road term, 

used in the airlaw for the first time by the Bermuda 
~ 

165. McWhinny and Bradley, The Freedom of the Air, 
(1968), pp. 142-144" 
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Agreelih·ltJ of 1946. 1
(j(j The Bermuda Agreement üefines 

"chan,.J', IIf gauge" ta Mean Itthe onward c'arriage of traffic 

by an "II craft of different ,size from that employed on 

the eill Il er' stage of the sarne route". However, according 

to the IIJ'rmuda,,,Agrecment, change of gauge may take~place 

These conditions are 'as 

follo"'l, • 
conditions o~.~ 

.. 1) 166. 

167. 

l, 'rhe change of gauge must be justified by 
reasons of cconomy of operation. 

J 
t The aircraft used on the section more 

distance from the territory of the 
contracting State designating the airline 
is to be smaller in capaeity than th~ 
one used on ~e near section., 

3, ~he aircraftJof smal1 capacity shall 
operate only, in connection'with the air
eraft of larger capacity and shal1 be 
Reheduled to do so.167 

4, 't'here must he adequate volume o'f through 
lraffie. \ " c', 

\ . 

AI, Jassani, A., Ira 's Bilateral A 
tltllnis submitted ta, t e Instl.tute 0 
SI',,,;c Law, McGi11 University, 1971, 
J,I'lRitzyn notcd that'a broader term "t ans
ti1tll,ment" than the "change of gauge" wa: ,used 
i" the U.S./Franee and the U.S./Belgium' bilater.al 
~II transport agreements. See, O.J. Lis,itzyn, 

j '1Innge of Aireraft on International Air ,Trans
~It' L", Journal of Air Law and Conunerce, Vol. 14, 

IJ 1 " p • 57. 1 

i1t'Ritzyn notcd that "there'is ho reqUireme~n 
." the la:tger aireraft to wait for the arri al 

a, the smaller One on the reverse direction". 
0 .. /. Lissitzyn, 'ibid., p. '60. ' 

1 .... ~ __ 

/ 
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5. The provisions of ~he Bermuda Agreement 
relating to the regulation of capacity 
shall apply to aIl arrangements made with 
regard to th~ change of gauge. 168 

dl Rates al,tariffS 

~ 

Rates to be charged by the air carriers of the 

two nations for carriage of passengers, mail and cargo 

between points in the United Kingdom and points in the 

United States"are tobe determined at reasonable levels, 

due regard being ~aid to aIl relevant factors, such as 

cost of operation, reasonable profit and the rates charged 

b th ' . 169 Y any 0 er a~r carr~ers. Such rates "shall be subject 
, 

to the approval of the contracting Parties within their 

. .. l d bl' t' "l 7 0 respect~ve const~tut~ona powers an 0 ~ga ~ons • 

In addition, the Civil Aeronautics Board of the United 

States, announced its' intention to approve the rate meca-
171 nism of the International Air Transport Association (I.A.T.A.). 

168. See Annex V of the Bermuda l Agreemen~, paras. (a), 
(b) and (c). See alsq A. Al. Jassani, supra note 
166, pp. 120 & 121. .. 

169. See Annex II of the ~ermuda l Agreement, para. (h). 

170. Ibid.; para. (a). 

171. Anne'x II, para. (b) states that "The Civil Aero
nautical Board of the United States having announced 
its intention te approve e rate conference 
~achinery of the Internat onal Air Transport 
Âssociation (hereinafter called "IATA"), as sub
mitted, for a period of 'one year beginning in 
February 1946, any rate agreements concluded th~ough 
this machinery during his period ~nd invo1ving 
United States air carr erS will be subject to 
approval by, the Board." 

/ 
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/' 

The Civ~l Aeronaut'ics Board of the United States, when 
-

the Bermuda Agreement was concluaed does had the power 

'to require that any rate agreement involving the united 

States air carriers, operating domestica1ly or inter-

. ' 172 
nat~onally, should he filed wi th the Board for approval. 

However, the Civil Aero~aùtics Board approval to the Inter-

national Air Transport Association rate-making machinery 

173 was obtained for one year starting in February, 1946 

and it was renewed in 1947, 1948, 1950, 1952, 1954 and, 

it became, permanent ~ to 1978.
174 

172. When the U.S. signed the Bermuda Agreement of . 
1946, the C.A.B. has no direct power to regulate 
rates charged in international air transport, but 
it has only indirect power when the U.S. air 
carriers enter into rate agreements with each other 
or with foreign air carriers. See, S.W. Alpert, 

• "American Bilateral Agreements qn the Threshold of 
the Jet Transport Age", J.A.L.C., Vol. 26 (1956), 
p~ 134. See also G.J. Gazdik, "International Rate
Making", IATA Bulletin, No .. 9" July 19A9, pp. 64-65. 

° However, this rule was changed by s~ l002(j) 
of the Federal Aviation Act, by, which the C.A.B: is 
empowered upon a complaint or upon its initiative 
to enter,into a hearing concerning the lawfulness 

" of existing tariff or a new tariff, aqd it may , 
suspend the operation, or defer the use of such 
rate for a period or periods not exceeding three 
hundred and sixt Y five days ip the aggregate fr~m . 
the effective date of s~ch suspension, or it maytake 
action to reject or cancel such tariff and the use 
of such rate. 

173. C.A.B. reports 639 (1946). 

174. C.A.B. Reports E-269 (1947), E-706 (1947J, E-1227 
(1948), E-3888 (1950), E-5709 ,(1951), E-6390 (1952)" 
E-8023 (1954) and E-9305 (1955). 
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The two parties to Bermuda l foresaw certain .. 
cases where there is no IATA resolution, or when a rate 

\ 

agreement dirl not get the approval of either party, or 

finally, when ei ther party l'li thdraw or failed' to renew 

its approval to sucho rates, and therefore p'aragraphs (e) 

'and (f) of Annex II to the Agreement' specify the procedures 

to be follm'led in spch case. These proce'dures distinguish 

between two periods, the first period before the Civil 

Aeronautics Board of the United States has b,een given the 

power to regulate international airfares and the second 

175 after such power has been granted. 

Finally, it is worth to point out that the .. 
f .. ~ 

Bermuda rate provision pro~ides for the submission of any 

rate ~ispute to the Provisional International Civil Aviation 

Organization and later to the International Civil Aviation 
• .t# 

Organization for an advisory report, and each contracting 

State agreed to use its best efforts to put into effect 
. 176 the opinion express~nto such report ~ However, the 

Bermuda Agreement of 1946, which regulated the civil aviation 

relations between the United States and the united Kingdom 

for a period of three decades was finally denounced by the 

l75~' For more details about the procequres to be 
followed in such case, see paras •. (e) and (f) of 
Annex II to Bermuda l Agreement. 

176. See para. (g), Annex il of Bermuda l Agreement. 
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, d ' d' 177 d h f h B 't' b Un~te K~ng Dm, ue to t e act t at rl a~n ecarne 

dissatisfied with the results achieved under Bermuda l 

regime, and loo}~ed for a bigqer market share for British 
, . 178 

Alrways. " ' 

II. The Bermuda Agreement of 1977 

~ The denunciation of the Berouda Agreement of 

1946, by the. United Kingdom was followed by long-heated 
l 
1 

negotiations between the delegations, of the two nations, 

and resulted in the conclusion of a new agreement between

the two countries, known as' Bermuda lIon June 22, 1977. 1.1 9 

" The signature of Bermuda II by the United States has raised 

out cries of airlines official in the U.S. A number'of 
, 

the United States air carriers argued that the Bermuda II 

compromise would èncourage other nations with 'which the 

United States has air services agreerne~ts to .denounce them 

in order to get hetter concessions from the United States 

177. 

tl 178 • 

The notice of denunciatinq the Bermuda l Agreement, 
was made by the ,Secretary of State for Trade,Mr. 
Edmund Dell, and to be effective from June 22, 
1976. See'Av. Week & Space Tech., Ju1y 5, 1976, 
p.S. 

1 
, 1 

The British n'ep. of Trade estim~ted that U.S. air 
carriers are earning nearly f390 million a year" 
on the routes covered by the Bermuda l Agreement, 
while the British air carrier~ are earninq f120 
million only.' See, Flight Internationals, July 
1976, p. 47 see also Av. Week & Space Tech., ~u1y 
26, 1976, p. 26. . 

179. Agreement relating t<:Yâi~ services, July 23, 1977, 
United States - United Kingdom, U.S.T. -,T.I.A.S., 
No. 8641. 

, 
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as the Uniteà Kingdom did. 1BÔ Others argued that the 

United States.have demonstrated by the signature of 

Bermuda II that it can be "blackmailed into agreements , , , 

. 1 b h ~d . f' ." 181 sl.mp y, y a t rea te,ne cessatl.on 0 al.r serVl.ces' . 

Sorne V.S. air carriers official argued that the United 
, ' 

States should have allowed air services between the terri-

torie~ of the tw() nations to terminate rather than submi t 
, - 182 it to British demands. , 

However, the compromise achieved at Ber~uda in 

1977, was called by the British Secretary of State for 
o 

Trade, Edmund Dell, as "reasonable, sensible and satisfac

tory to both sides". 183 Alan S. BOye~ Special Ambassador 

and Chairman of the United States deleg~On described it 

Il • f " 18 4 S f . "'\. k very satl.S actory . ecretary 0, . Transgort Broc 

Adams st,ated that Bermuda II supports the "principles of 

competition-in the international market place. Although 

the British side had clearly sought to a more restrictive-

~rrt,- our negotiations held firm for,' that principle. 

--------- . ~ In Gertal.n respects, more competition is 7itted under 

180. Av. Week & Space Tech., July 18, 1977, p. 25. 

181. Ibid. -
182. Ibid. r - 1 

183. Wall Street Journa~, June 23, '1977, p. 4. 

184'. Ibid. 

• 
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the new agreement than under the 01d":l8S lIt is worth 
1 

to ~ention here that the British conservatives believed 

that the renegotiation of the Bermuda Agreement of ,1946, 

had resulted in an obvious failùre for the United Kingdom. 186 

In our brief discussion of the provisions of the 

Bermuda Agreement of 1977, we will throw few liqhts on 
. 

the capacity to be offered, the tariffs to be charged, 
, 

designation of airlines, settlement of disputes, and 

finally we will say sorne words about the reasons which 

prevented Bermuda II from being a model such as Bermuda 1. 

a) Capacity and frequencies 

The ·capacity and the frequency of flights offered 

in schëduled air services between the United Kingdom and 

the United States can be regarded as the most important 

reason for the denun~ation of the Bermuda Agreement of 

194G, by the United Kingdom Government on June 22, 1976. 

However, the principle of "fair and equa1 oPI?ortunity to 

compete" which was estab1ished bl' Bermuda l, remains in 

- 187 force, subject,to the require~ent that air carriers 

185. S~atement of U.S. Secretary of Transportation Brook 
Adams, on the signature of the U.S.-U.K. Air 
Services Agreement in Bermuda (July 23, 1977). , 

186. See Journal of Commerce, June 24, 1977, p" 4. 

187. / Bermuda II, supra note 179, Art. 11(1). 

~~-~----------~~ 
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take into consideration t~ interests of the other 

t ."'. • 1 t 18B d country 5 a~r carrlers serv~ng tle sarne rou e, an 

gear their 'services towards the provision of' "capacity 

adequate to traffic demands".l89 , 

. Althouqh no restrictions on the amount of capa

city provided can be made unilaterally, Bermuda II has 

/ 
( 

complex and elaborate pro'cedures for reviewing and -~ontr91-

1ing the capacity at the North Atlantic routes." The pu~ose 
of 9'Uch procedures is "to provide consultative process jt~_ 

deal,~ith cases of excess provision of capacity, while , 
• 

insuring that designated airlines retain adequate sc6pe 
fil ! 

r' 
for man~geria1 initiative in establishin~ schedu1es and ~ 

-~-.-

that the overà1l market share achieve~ by each design~ted 
fJ 1 ... d ...... 

t 
.. 

ariline will de pend upon passengers choice rather ~1fhë A 

o • 190~ f 
operation of any formula br limitation meChan.lS\". l' 

h d · d' .. . d f' 1 .\. ~ 'd\ Eac eSlgnate a.lr carr.ler .lS requ.lre to .1 e lC.>-s __ p}opose 

schedules with both governments 180 days before each surnmer 

and winter seasons.l~l Such schedules may he am~ed after 

the air1ines have seen the schedu1es filed b;Zt eir compe-
. . 192 J 

tltors. In the case that'either"party be eves' ellat 

• 
188. Ibid. , Art. 1 (2). 

.189. ~., Art. 1 (3) • 

190. Ibid. , Annex 2 (2) • 

191- Ibid., Annex 2 (3) • 

192. Ibid. 

. " 
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there is an increase in frequency in any of the proposed 

schedules which is inconsistent with the pr!nciples set 

forth in article Z,.it may so notify the other contract-

" . t d' t lt t" 193 H h l.ng par y a) reques . consu .a l.on. owever, .~~~ 

increase m~st take into account "the public requirements . ). 

fur adequa"k ç.gpaci ty, tbe nèed to avoid uneconomic excess 
.. n , -. 

capacity, the developments rf routes and services( the need 

for viable airl~ne aperatio~s, and th~ capacity offered 
.tJ> 

by airlines of third countries between the points in q~es-" 

t " ,,194 l.on • 
'\) 

If the two parties disagree on the appropriate 

increase of the 0~erati9n of each'airline on the route in 

question, it.will be limited to a level equal to the total 
-

of the number of frequencies the airline was allowed to 

operate, during the pr~viouf cor~esponding ~ession and the 

average of the traffic forecast percentages submitted by, 

the two goverlU1ents during the consultation".l95' Regardless 
p 

. of the come out of the <:onsuJ.tation process', affected air-

lines will be allowed to increase their frequencies by '. 
twenty (20) round trips during the summer season and by 

fifteen (15) trips during the win ter season. In no event 

a des~gnated airline will be 'required to operate fewer 

than,one hundred.and" ~wenty (120) round trips during" the 

\. : 
" 

193-'. '-
~., Annex 2(4),,(5). 

194. !ill. , Annex 2(4). 

1 • '< 
195. 'I~l.d. , Annex 2 ( 'il • 

" 
. ' 

.. 

/ . 

\ 
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surnmer and eighty eight (88) during the 

~,winter 

1 

I:J: pro~vides 

In addition, the 

"Fifth Freedom" rights, Bermuda 

The United States 

rights' to twenty two (22) cities. l97 " 

states air carriers may serve 

three more years and the 

-----S eden for five mor,e years,. ,which 
, ' 

means the United St.~tes air carriers will have 'fifth free- j 

~
-........", ~' , .\ ' ~ T' ,~om ,r1gnts to' an prt, H~ rg, ~unich and.Ber11 .. ~rom 

ond6n and prest~ic {GlaSgOw. l 
8 The United Kingdom will 

have fifth fr~edom,r~ghts to poi ts in,Central and .South 

American, Japan and M~xico City.1~ Fina1ly, it i5 worth 

to point 'out that ~he operation of ~e Concorde is expressly 
, 

exempted from the capacity regulations provided by Bermuda 
200" II Agreement. ' 

1 

196. Ibid. 

197. Brown, "compromise Marks Bilateral Pact", Av. 
Week & Spa ce Tech., June 27, 19'.1, p. 2 • 

~98_- Bermuda II, supra' note 179, Annex l (Unit d States 
Routes . 

199. ~., (United Kingdom Routes). 

200.< ~., Annex 2(8). 

" 

.• fiZ ............................................................... ·~? .. · ... 7.r .... n .. r.II .. ··.~ ~ 
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b) Tariffs o 

'With regard to the tariffs and fares to he charged 

for carriage of passengers, mail and cargo·' on the routes 

covered by Bermuda II, the International Air Transport 

Association was kept as the basic mechanism through which 

rate agreements will be reached, with the sub~ission of 

201 such agreements to=-governrnent ?pproval. U~der Article 
" 

12 of Bermuda II, individual air carriers are "encouraged 
. ' 202 

to ini~iate innovative cost-based tariffs". However, 

the governrnents of the two contracting parties will furnish 

::::::~:::a:u:::n;:a::p:::i:S:~:i::::~e::n:::~::~:~;o 3 

In order to avoid unnecessary delays and confusio~, the 

agreement provides for ~he submission of tariff agreements 

involving the air carriers of the two countries to the. 

appropriate aeronautical authorities of both countries for 
Il - . . 

approva1 at 1east one hundred and five (105) days before 

the proposed date of effectiveness, and the authorities are. 

required to use their best efforts to render their decision 

'th' 't (60) d ft h b' , 204- 'ff' Wl. ~n s~x y ays a er suc su m~SSl.on., Tar~ s 

. 
201. ~., Art. 12 (4) • 

202. Ibid., Art. 12(21 • 
, 

203. Ibid., Art. 12, paras. '9 (a), (b). 

204. The lOS days m~y be waived or .shortened with the 
consent of the aeronautical authority of the 
contracting Pa~ty with whom the fi1ing is to be 
made. 

lB Tlflll 

\ , 
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of the designated airlines· themselves must he filed with 

the aerona~tical authority of the other contracting party 

f · (75) d b f h' ff . d 205 seventy lve . ays e ore t e~r e ectl.ve ate. 

Finally, we must point out that Article 12, paragraph 9(a) 

of Be~uda II'provides for thë establishment of a Working 

206 Group to discuss rate-making standards. 

c) Designation of airlines 

Under the Bermuda Agreement of 1946, each contract-

ing party has the right to designate one or more airlines 

to serve the scheduled air routes agreed between the 

two nations. The new Bermuda Agreement provides for 
207 -multiple designation in general, but ·when it cornes,'tc 

. v , ..... 
North Atlantic routes, the multiple designa~ion is only 

208 allowed on two routes selected by each party. However, 
é 

~n the other North Atlantic routes multiple designation may 

take place if: 

(1) total traffic on a particular route 
exçeeds 600,000 passengers per yeari 
or 

205. Bermuda II, supra note 179, Art. 12.(5).. 

(-, 

206. The "Tariffs Working Group" composed of experts 
in acoounting, statistics, economic, financial 
analysis and market fares. 

207. Bermuda II, supra note 179, Art. 3, para. l(a). 

208. Ibid.,'Art. 3; para. ~(b) • 

\ 

• ~"""""",," _______ '~' __ -------'-'--'----------~--""""_.~'!~~.t.~EI ....... œ.F.'.'n.",,7~1èc&m~·~'~~~,~ .' ....,. .. , --
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(2) an air carrier carried more than 
450,000 passengers pel;; year re,gard
less of the total number carried by 
both airlines; or 

(3) one air carrier does not compete in 
the route. 209 

d) Settlement of disputes 
-

The settlement of disputes is the subject of 

Article 17 of Bermuda II Agreement. According to this 

article, a di~ute is to be handled first by a formal 

consultation and then 5ubmitted to sorne persons or body 

agreed on by the tw~ contracting parties. In the event 

that ho agreement can be reached, the dispute will be 
, 'b 1 210 referred to a three-member arbitra~10n tr1 una • 

\ 

Finally, it i5 worth to conclude this ~ection by 

poin~ing out that the Bermu~a Agreement of 1977, did not 

~ play the same role played by the Bermuda Agre~~ent of 1946, 

and i t did not work as a model like i ts predecessor. Prof. 

P.P.C. haanappel summattzed the reasons for th~s as follows: 

209. 

"In the first place "Bermuda" II with its 
often very detailed provisions prov~d 
to be gcared almost exclusively to the 

~., Art. 3, para. 2(b) (i)-(ii). 

210. Thé Bermuda l'Agreement had provided for con~ultation 
then submission to tha Ipterim Couneil of the provi

~~tsiQna~ International Civil Aviation Organization 
{ (PICAO). See Bermuda l" supra note 149, Art. 9. 

Il Il ,! T1i71N 
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United States-United Kingdom ma+ket. 
Secondly and more importantly, the new 
administration in Washington, ~.C., 
the Carter administration became heavily 
committed to a more freely competit~ve 
international aviation policy than the 
one expressed in Bermuda II. "211 

\ 
\ 

• 

\ 
\ 

., 
, ' 

, ' 

211. Haanappel, P •. P.'C., supra note 148, p. 26l. 
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CHAPTER, II: THE DEVELOPMENT OF C'rVIL AVIATION IN THE 
LIBYAN ARAB JAMAHIRIA 

I: The develop~ent of civil aviation in Libya 

, Introduction 

The Libyan Ar~b Jamahiria is one of the Arab 

it is loc~ted in the heart of the Continent of 

Afric , the Mediterranean Sea borpers the country to the 

north. \ 'fo the east of the country, lie the Arab Repub1ic 
\ " 

of Egypt\ and the Republic of Sudan. The country' s southern 
\ 

side connects with Niger, Chad and the Republic of Sudan, 

with the Republic of Algeria in the wes~. On the north

west the Libyan Arab Jamahiria borders rneet the Republic 

f 
,,1 

o Tunl.sl.a. 

The'Libyan Arab Jamahiria land is vast, it is the 

l t ' th f" C' 2 arges couq~ry l.n e A rl.can ontl.nent. The population 

of Libya as shown by the last Libyan census is about three 

'Il' 3 ml. l.ons. Libya was governed by the Turks from 1551 to 

1711 and from 1835 to 1911, when the country was invaded 

1. "Libya A Glimpse of th~~Country, Its People, Its 
Past", ALeALAM, Vol. 2,'" No. 6, p. 4. 

2. The territory of the Libyan Arab Jarnahiria is se\ren 
times the size of the United Kingdorn. 

" 

3. Most of the Libyan people, 57 percent, are concen- .
trated in Tripoli, Bengazi and Zawia. More 'than 
90 percent of them are Arabs, with a few Berbers, 
bla-cks, a small l,1uml:ler~of Greeks, M~l·tese, Pales'ti
nians, Tunisians, Egyptians, Syrians, Turks, 
Europeans and Americans. 
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by the Italians. 4 the L~byan 

. ,independence was p and foreign affairs 

\-lere taken Qver by an1.5 However, on September l, 
1 

1969, the revolution 0 the Libyan Arab people was ~rigged 

off under the leadersh' p of .. the Libyan strong man- Colonel 

Mtiammer Al. Qadhafi the Libyan Arab Republic wàs 
. 6 

established. 

B. Historical survey 

In view of the air transport industry 
1 

aIL over the world was d 
~. 

the years fo1lowing , 

the First World War, it s natural that the Italians were . . 

the first who bui1t airpo ts and developed sorne aviation 
li 

air services 'in the Libyan'territory. Such airports and 
. \ ' 

aviation' air ,services were ~ilt and devèloped by the 

1 , f 1 '1',(" 7 Ita ~ans or pure y m~ ~ tary \urposes. ' 

'\ 

4. The Libyan territory was invaded hy the Ita1ians in 
September 1911, for more' deta.:i.1s, see Dr .• Habib, H., 
"The Libyan Political Heritage", ALQ~, Vol. 2, 
No'. 6, ~pp. 11-16. ...~ 

5. The Unit~d Kingdom of Libya~estab1ished and Idris 
first became the King of~~;:~unti1 he was turned 

, over by the September' revo1ution of 1969. , , 

6. In the words of Coione1 Muammer Al Qadafi "the 
Revolution occurred because of national popular and 
human cons idera tions Il • 

7. Transport in Libya, A General Survey. and Study of the· 
Means of commu~cation, Vol. l, policles Programmes, 
Doxidis Associa es-Consu'1tants on Devèlopment and 
Existics, p. 2 3. 

. , 
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However, the first international air 'service 

between Libya-and the outside world was inaugurated on 

November l, .1928, by the Italian Societa Anonima Naviga-

zione Aera (S.A.N.A.), on a weekly basis between Rome-. 
% 

Syracuse-Tripoli, using Dornier Super Walfling boats. 8 

In 1931, North Africa Aviazione (N.A.A.), another Italian 

airline was founded and inaugurated Tripoli-Sirt-Bengazi 
9 and Bengazi-Cyrena-Derna-Tobrouk services with land planes. 

Besides the Tripoli and Bengazi airports, which 

are used today for international air services, ,the Italians 

created during the Inter-War period a large number of 

landing strips in the various isolated cornrnunities such as 

'Nalute, Ghat", Ghadams, Sebha, Murzaq, Srak and severai 

others, but these were usecJ and operated only for military 
10 purposes. 

During~the years of the Second World War, ~ll the 

. Italians civil aviation operations were stopped, but during 

this period another batch of air fields were built rnainly 

by the Royal Air.Force. ll 

.~ --_.; .... --........ ----------.------------
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Immediate1y after the en~ of the Second Wor1d 

War, the Libyan territory was served once again bY,eivi1 

international air servie.s, which at the beginning were 
• 

exclusively British. 12 

On July 1.r~60, the Libyan air ... carrier NM/ 

Libiava started operating Tripoli:-Sebha "twice week1y 

services" and Tripoli-Bengazi-Athens. Both services were 

operated with D.C~ 4s, to be subsequently replaced by a 
~ .: 
~ 0 

D.C. 3, on the Tripol~ Sebha route and D.C. 6B, on the 

Tripoli-Bengazi-Athens ~oute.13 

During 1963 and 1964, a .general the 

means of communication in the Libyan territory was made and 

steps were taken by the Libyan Government for the establish-

ment of a Libyan national air carrier as a who11y government-

d 
. 14 owne corporatl.on. According to Article 3 of Law~o. 22 

J 

of 1964, by which the first Libyan air carrier was estab1ished, ... 

the carriage of p'assenge~s, mail and cargo for hire between 

two points in the Libyan territory, was granted to the 

12 •. Ibid., p. 213. 

13. Ibid., p. 213. 

14. The Kingdom of Libya" air1ines 
Royal Decree No. 22 of 1964. 
of Libya will be discussed in 
of this chapter,. 

was established by the 
The ~ational airline 
the second section j 

~ _' .. ,.,. __ ... t ..... _. _____ -_-------~-----:-._~--'-. - ___ - __ ._ .. __ ...... '._n' ... , ........... ____ sn fi • "'~.;~.,. 
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15 Libyan national airline only. However, on October l, 
~ , 

1965, the first national airline "Kingdom of Libya Air-

lines" began operations nationally and internationaÎîy.lQ 

C. Regulation of Civil Aviation in the Libyan 
Arab Jamahiria 

During the years f0110wing the independence of 

~ibya, two laws were \issued for the tegulation of civil 

aviataon i~ the Libyan, territory. The first law was 

issued by a Royal Decree on September 23, 1956,17 and 
\" 

the second was issued during 1965. 18 In our re~iew of 
, 

these two laws, we will discuss the articles which as we 
~ 

'" believe appear to have sorne importapce in regard to our 

subject "the Libyan Bilateral Air Transport Agreements ". 

D 

I. The Civil Aviation Law of 1956 
/ 

Royal This law o/.3.S enacted by the Decr:ee No. 
/ 

, of 1956, and it/onsists of fifty three (53) articles 
/ 

47 

divided tnto eight parts. The subject~ discussed by the 

provisions of this de cree can he specified as follows: 

. 15. Before the eptablishment of the United Kingdom 
of Libya airlines, foreign airlines operated 
routes not only from points outside Libya, 9ut 
betwe~n points i~ the Libyan territory. 

16. The Libyan Arab Air1ines Magazine (1975), p. 1.. 

17. Royal Decree.~o. 47 of 1956. 

18. The Libyan civil Aviation of 1965. 

sr 
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~eneral ru1es, such as interpretation ofc:rtain terms,~9 
, l't d ' , f' f 20 l' f natlona 1 y an reglstratlon 0 alrcra t, lcences 0 

h d ' h' f' f 21, ,22 t e crews an alrwort lness 0 alrcra t, alr serVlces, 

, 23, d ' ,,24 dl' d alrports, aCCl ent lnvestlgatlon, an pena ,les an 

fines~25 The 1ast part of the.Royal Decree NO. 47 of 1956 

deals with rules of the air, weather reports and the ship-

26 
ment of weÇlpons. 

A. Schedu1ed air services 

According to the provisions of the Royal Decree 
. \ 

No. 47 of 1956, schedu1ed air services cannot be established 

unless ~ith an agreement between the Lipyan Government and 

the State whose nationa1ity the airer a ft possesses, or with 

a permit issued by the Minister of Communications, and in 

accordahce with the conditions laid down therein. '--The 

point~ as specified by the Royal Decree No. 47 of 1956 are: 

. /-
19. See Article 2, supra note 17. 

20. See Articles 5 to 14, ibid. 

21. See Articles 15 to 18, ibid. 

/ -
22. See Articles 19 and 20, ibid. 

23. See Articles 22 to 31, ibid. / 
24. See Articles 32 to 39, ,ibid. 

/ 1 25. See Articles 40 to 43, ibid. ;'". 
, 

26. See Articles 44 to 53, ibid. 
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1. Air services, between points in the. 
Libyan terri tory and points in foreign 
terri tories. 

2~ Air services between points situated 
in the Libyan territory.27 

B. Non-scheduled air services 

The provisions of the Royal Decree No. 47 of 

1956, grant to the aircraft of the States parties to the 

Convention on International Civil Aviation (the Chicago 

Convention), not engaged in 9cheduled international air 

services the following righ_s: 

1. The right to cross the air space above 
the Libyan territory without landing 
(F irst Freedorn), or to land for refuel
ling or other non-traffic purposes 
(Second Freedorn). 

2. To take on ~nd put down passengers, 
mai 1 and cargo, in accordance wi th the 
condi tians which may be laid down by 
the l-1inister of cornrnunidttions. 

However, no foreign aireraft can make non-sch~duled air 

service between two points in the tibyan territory, except 

with special permission, and in accordance wi th the condi-
" 

. . 1 'd h ' . 28 t~ons a~ t ere~n. 

27. See Article +9, ibid. 

28. See Article 20, ibid. 

.' 
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-
From the reading of Articles 19 and 20 of the 

Royal Decree No. ,47' of 1956, we may come to the conclu

sion that: 

1. International and domestic sCheduled 
air services may not be inaugurated in 
the Libyan territory unless: 

a) a bilateral agreement was concluded 
between the Libyan Governrnent and 
the State ",hose nationa1ity the 'air
craft possesses; 

b) a per.mission was gran~ed by the 
Minister of Conununications." , . 

~ 
2. The aireraft of the States par'ties to 

the Chicago Convention of 194.4, not.." 
engaged in scheduled intèrnational, qir. 
services, may:' , 

a) cross the air spaée above the Libyan 
territory wi thout landing ;,' 

b) land in the Libyan territor·y for 
refU~11in'~' or o~her non-traffie 
purposesi 

c) take on an put down passengers, 
mail and e rgo, in aceordanee ,·Ti th 
any conpition laid down by 'the 
Minister of Communications. 

• Non-scheduled air services cannot be 
ipaugurated betweénttwo points in .the 

, Libyan territory by an aircraft.-of a ~ 
.: . ·State party to the chicago' conventlon. ' 

of 1944, un1ess a. permission was pbtained 
1 from the Minister of Communications. 

C. Aireraft of non-contracting States , 

The provisions of the Royal Decree 

19'56, pro.hibited the ~reraft of non-e09<trac~ing St~tes 
'", ' ..... 
,- - .. 

... 

l __ ~ __ '. 
; .,' " \ " 

" 
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(s h ' h . 0 h h' , ) 29 a tate w lC lS not party to t e C 1cago Convent10n 

from flying over the Libyan territory, except with the 
1 

permission of the Minister of4 Communications, and in 

accord~nce with any ~onditions laid down therein.
30 

'~. Foreign rni1itary aireraft 

The Royal Decree' No. 47 'of 1956 dec1ared that 

no foreign ~ilitary"aircraft can fly acro~s the air space 

above ,the Libyan territory or land for any purpos~, except 

in accordanê~with: 

. .. 
1. An agreement between the Libyan Govern

ment and the State whose nationality 
the aireraft possesses • 

. 2. A permit frîm the Minister of Commu
nications. 3 

II. The Civil Av:i,flt'ion Law of 1965 

), 

The Royal Decree No. 47 of 1956, was substituted 

by the 4ibyan Civil Aviation Law of 1965, which is in 

29. Article 2 of the Royal Decree No. 47 of 1956 defines 
the term "contracting States" to mean States parties 
to the Chicago Convention of 1944. 

30. See Artfc,le 47, supra note 17. 
, , 

31. Dur±ng the years ,following' the independence of 
Libya on December 24, 1951, a humber of agreements 
were concluded between Libya and other nations, by 
which the Libyan Government granted to the military 
aircraft of those nations the right to cross the 
Libyan territory, ana to'land in certain points. 
However, aIl .those arguments were terminated by the 
September revo1ution of 1969. 

l' 

j' 

r 
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force at the present day . The Civil Aviation Law of 

1965 eonsists of eighty three (83) articles divided into 
/ 

, , tt\ .. 

ten parts. The subjects discussed by the new law are: 
o 

air space, types of aireraft, nationality, registration, 

ownership, attachment and seizure of ai~craft, establish-

ment of airlines, air transport, aircraft accidents and 

penalties. 

In the following, we will 'discuss certain articles 

which as we believe, have sorne connection with our subject 
. 

(the Libyan Bilateral Air Transport Agreements) . 
" 

A. Air sovereignty 

The Law of 1965 mac1e the principle of sovereignty 

much clearér than the Royal Decree No. 47 of·1956. The 

Liby~n Civil Aviation Law of 1965 declares that Libya has 

complete and exclusive sovereignty over the air space above 

, 32 
its territory and,its territorial waters, and therefore 

,no f~gn aircraft may overfly or land in the Libyan 

territory except with: 

a)' A . t 't' l t' ' 33 n ~n erna ~ona conven ~on, or 
bilateral or multilateral agreement 
to whic~ Libya is a party. 

32. See Article 2, supra note 10. 

33. Libya became a contracting pa~ty to the Convention 
on Interna~ional Aviation, concludéd at Chicago on 
December 7, 1944, on Janual:Y 29',1953. 

1 
1 

1 

1 
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2. A permit issuea by the Director 
General of Civil Avia~ion.34 

Foreign military air,craft are not allowed to 

-overfly the Libyan territory or to land therein, unless 

authorised by the Director General of Civil Aviation. 35 

However, the above condition i8 not ~pplicable\to'foreig~ 

mili tary aircraft flying over the Libyan terrÙ:ory accord-, 
ing to the provisions of an ,international convention or 

bi1ateral or multilatera1 agreement in force. 36 

B. Scheduled and non-scheduled air services 
., 

The provisions of the Libyan Civil Aviation Law . 
of 1965, do not provide the rules that should be applied 

to scheduled and non-scheduled air services, both domesti-
v 

cally and internationally. However, Article 82 of the Civil 

Aviation Law of 1965 states that: 

"Law No. 47 of 1956 is hereby replaced. 
Regulations ~n force shall remain effec
tive insofar as they do not conflict 
with the provisions of this Law until 
they are repealed or amended." 

34. See Article 3, supra note 18. 

35. See Article 18, ibid. 

36. See.Article 19, ibid. 

'-' 
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This means that all"regulations concerning scheduled and 
~ 

non-scheduled air services, both internationally and 

do~est~callYI shall remain effective and applicable if 

i t met the fol#îowiI~g ;~ondi tions: , 

a) do nof'conflict with the provlslons of 
the Civil Aviation Law of 1965; 

b) SU ch provisions are not repealed or 
amended.37 4 

In the followifig, we,will try to'examine Articles 

19, 20, 47 and 49 of the Royal Decree No. 47 of 1956 and 

Articles 2, 3, 18 and 19 of the 

of 1965, in order to findout if 

Lit yan Civil Aviation 

there is any conflict 

Law 

. 
between these articles. The rules laid down by Articles 

2, 3, 18 and 19 of the Civil Aviation Law of 1965 are: 
) 

1. 

2. 
--1 

Libya has complete and exclusive 
sovereignty over the air space above 
its territory and territorial waters. 

-No foreign aircraft may overfly or 
\land in the Libyan territory except 
in accordance with: 

al an internation~l convention or 
bilateral or m~ltilateral agree
ment· in force; 

b) a permit issued by the Director 
General of Civil Aviation. 

37. See Article 82, ibid. 
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------The reign aireraft" and "land" are 

used in 

be a ,civil Or milit~ 

which means a foreign aircraft ean 

aircraft, it also means that such 

aireraft m~ be engaged in schedu~ed or non-scheduled air 

services. On the oth-er hand, the word "land" may mean 

landing of an aircraft for any purpose,"non-traffic.purposes 

or 'traffic purposes", 

Article 19 of the Royal Decree No. 47 of 1956~ 

deals with~international and domestic scheduled air services; 

such air services cannot be inaugurated except with·an agree

ment between the Libyan Government and the State of the airL 

craft, which means a bilateral agreement between tRè.,~State 

whose nationality the aircraft possesses and the Libyan 

Government is to be conclud~d before the inauguration of 

-" h h d Id· . 38 suc sc eue a~r serv~ces. 

Article 20 of the Royal Decree No. 47 of 1956, 

deals with the operatibns of non-scheduled air services. 

lt declares that the aircraft of any State party to the 

Chicàgo Convention of 1944, not engaged in scheduled air 

services may: 

a) cross the a~r space above the Libyan 
territory without 'landing, or land 

38. ' See Article 19,' supra note 17. 
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for refuelling and other non
traffic purposes; 

b) take on and put down passengers, 
mail and,~ ctirgo. , 

The same article also declares that no foreign aireraft 

~ ~may make non-scheduled flights between points in the Libyan 

territory, except ~ith a special permit issued and the 

conditions specified of by the Minis€er of Communications. 39 

) 

3. FQreign military aircraft' are not 
allO\'led to overfly the Libyan tel;ri
tory or ~and therein unless: 

a} according to -the~vision of 
international treaty or agreement; 
or 

b) according to an Uauthorisation issued 
BY the Director General of Civil ~ 
Aviation. 40 

Article 49 of the Royal Decree No. 47 of i956, 

declares that: 

"No foreign military airera ft may over
fly the Libyan territory, except with: 

a} the conclusion of an agreement bebTeen 
Libya and the State whose nationality 
the aircraft possesseSi or -

( 

39. See Article 20, ibid. 
! 

40. See Article 19, supra note 18. 

() ." 

1 
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b) a permit issued ~y the'Ministe~ of 
Communications. 4 

" 

/ 

From the above comparison between the provisions 
'1.. 

of the Libyan Civil Aviation La\'1 of 1965 and the provisions 

\'t of the Royal Decree No. 47 of 1956, the wri ter of this 

paper believes that there is nO,conflict between the two 

laws as far as scneduled and non-scheduJ ed air services 

are concerned, and therefore artic,J.es 19 and 20' of the 
.' 4 

Royal Decree No. 47 of 1956 are ·still applicable. 2 

rl 
Section II: The National Airline of the Libyan 

Arab Jamahiria . 

A. Background 

Kingdom of Libya Airlihes (K.L.A.), was t:he first 

national airline; it was established under a Royal Decree b 

issued in November, 1964. 43 'l'he Kingdom of Libya Airlines . )) 

was Cto-zJholly government-owned corporation. 44 It was granted 
">fi 

the rights to purch~se and lease commercial aircra~ts, to 

repair and overhaul its aircrafts, to act as an agent for 

other international' airlines, and to establish institutions 

or to make any other arrangements for the training of the 

4l. See Article 49, supra note 17. 

42. For the rules governing scheduled and noh-scheduled 
air services, see pp. 84-86 above, Section Ir. 

43. See Article l, sUErq note 14. . 
44. See Article 6, ibid. -_. 
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'b '1 45 h K' d f 'b 'l' L~ yan natl.ona s. , ,T e l.ng om 0 L~ ya A~r l.nes 
j, 

inaugurated its sc'f.1eduled international air services on 

October l, 1965, ~sing two newly purchased Carayelle VIR 

aircraft, and a third Caravelle was put in servicés in 
1 f' 

1967, to enable the KingdOn of Libya Airlines to i~crease 

its scheduled international air services. Domestic air 
." 1 

services were inaug~rated during this periôd usingfF.27 and, 

.' 46, 
D.C. 3 equl.pr:t,tent. \: 

The schedule~ international air services of the 

first Libyan na'tional airline include services from Tripoli 

and Bengazi to Rome, Cairo, Athens, Paris, Geneva, London, 

Beir~t, Tunisia and Malta. AlI of these cities were served 

exclusively w~th Caravelle_, e~cept for Tunisia and rtalta 

which were served with F.27. Domestic schedules incluQe 

services to and fr~ Tripoli, Be~gazi, Marsa Brega, Beida, 

Tobrouk and Kufra. 
47 

" 

In Septemb~r l, 1969 the Libyan Revolution qroke 

out ta change the system of government and aIl, faces of 

45. See Article 3, ibid. 

46. Kingdom of Libya Airlines Study. A study nade"by 
T.W.A., p. 2; see also the Libyan Arab Airlines 
Magazine, supra note 16, p. 1. 

47. Kingdom of Libya Airlines Study, ibid., p. 2; a1so 
the Libya Arab Airlines Magazine, ibid., p. 1. 
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48 Xife in the country. The importance of~the national 

airline was put int~\ consideration. The Royal Decree was 

arnended, and the name of the, Libyan national,airline was 

. 49 changed ~o the Libyan Arab Airlines Corporatl0n. Newly 

purchased Boeing 727-200 were put into service in March 

19~1, in addi~ion to more F.27s. 50 Shprtly thereafter, 

the Libyan Arab Air~ines Corporation began considerinq 

.rnembership in international and regiona1 organizations. 51 

On January l, 1975, the life of the Libyan Arab , 

Airlines Corporation was terminated,52 and a new body under 

the name'of the Libyan Afab Airlines Company was estab1ished. 53 

This action was taken, in order to take the national airline 

QPt of the very strict government regulations, and to gra~ 

to the new bod~ the freedorn of movement w~h is available \ 

48. Before the September Revolution of 1969, Lïbya was 
very poor and the country was unable to gain its 
full freedom, due to the existence of two military 
bases for the United Kingdom in Tobruk and the 
United States in Tripoli. 
/ .-

49. The Royal Decree No. 22 of 19&4 as amended by the 
Decree No. 98 of 1970. Article 2. 

50 ~ The Libyan Aran Air1ines Magazine, supra note 16 r p. l. , 

51. L.A.A. became an active member in'the Internatioftal 
Air Transport Association (I.A.T.A.), the Arab Air 
Carriers Organisation CA.A'.C.O.), and the Association 
ot African Air1ines CA.A.F.R.A.}. 

52. Aljarida E1rassmia, No. 22/1975, Decree No. 4, Art. 1. 

53. Rljarida Elrassmia, ibid., Decree No. 5, Article 1. 
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under the Libyan Commeria1 Law. 
'. 

( 

However, Decree No. 5 of 1975, by which the 

Libyan Arab Airlines Company was estab1ished, grants ta 

i t the same rights that \.,rere 'granted to the old Kingdorn 

of Libya Airlines (K.L.A.) under Article 3 of the Royal 

Decree No. 22 of 1964.
54 

In additio~, the new Decree'gives 

it the freedom of rnovement and act~on which is available 

d h ' .. f h L'b . 1 55 h un er t e prov~s~ons 0 t e ~ yan Commerc~a Law. T e 

direct result of the freedorn granted can be appreciated by 

looking at the enlargement of the Libyan Arab Airlines 

operations, internationally and domestically, the number of 

aircraft \, pu~chased and the number of Libyan pilots, co

pilots, l'light eng~n~rs and ground engineers .. 3-6_, The fleet 

of the Libyan Arab Airlines at the present day consis·ts of 

about twelve (12) ~27-20057 and mor~ th an fiftèen (15) F.27s. 

A new contract was signed last summer between L.~.A. and the 

54. See Article 2, ibid. 

55. See Article l, supra not~. 

56. According to the Libyan Arab Airlines official docu
ments, about 70 percent of the operating crews are 
Libyan citizens and a large number of students are 
sent every year for training. \Acc9rd~o the 
Lioyan Arab Airlines winter timetab1e No. 46, the 
national airline flies to more than twenty three 
cities in Europe, Africa and Asia. 

57. One of L.A.A. Boeing 727-200 was shot oown by 
Israel on February 21, 1973. 
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Air Bus Corporation for the purchase of ten (10) Air Bus 

A_300. 58 

B. Narne and the legal capacity of the national 
airline 

Article lof' Decree No. 5 of 1975 declares th~ 

the Libyan Arab Airlines is a national company, attached 

to the Ministry of Communications, with headquartèrs in 

Tripoli, the capital of the Libyan Arab Jamahiria. However, 

branches and offices may be established anywh~re in the 

Libyan territory or anywhere abroad. Under the provisions 

of the Libyan Commercial Law which ûpply to the L.A.A. Company, 

in addition to Decree No. 5 of 1975, the Libyan Arab Air-

lines has the capacity to sue and to be suede 

C. Management of the Libyan Arab Airlines 

According to the Decree No. 5 of 1975, the manage-

ment of the Libyan Arab Airlines Company is v~sted in the 

Board of Directors. The Board consists of a chairman and 

not more than six (6} other directors to be appoin~ed by 

the Goverriment ," two other directors are to be elected by 

the working force. 59 The Board of Directors h~s the 

58. A contract was concluded between L.A.A. and the 
Boeing Corporation, during 1977 for the purchase 
of three Boeings 747, the aircrafts ~ere rnanutac
tured but never granted the exporting licences 
neede~, due to political reasons. 

59. See Article 8, supra note 53. 
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largest p~wers to run the company and to put i ts general 

r\ 'l 

p~licies .1° :' Howeve+", the rules mentioned above which are 

-' 

, / 

concernîng the appointment of the Board of Directors, are 

not applicable at the present day, due to the applièation 

of Part Il of the Green Book which was written by Colonel 
.J 

Quadafi, the leader of the J;.i:byan Revolution of 1969. 
" 

Accordincq to Part It of the Green Book "The Solution of the 

Economie Problem'~, the, prïinciple of workers should be dis-

appeared and the principle of partners should be applied, 

whiçh means there is no Board of directors, but the partner 
.1 

"aIl the working force" have the right to appoint indivi-

duals for the "peop1es committee" whi~h replaces the Board 

f
. 61 o D~reetors. 

D. Functions and powers 

The Libyan Arab Airlines is the only scheduled 

national air carrier in the Libyan' Arab Jamahiria, and 

therefore its functions and objectives are 50 large. However,. 

the principal function of the company as declared by Article 
4 

2 of the Decree No. 5 of 1975 is: 

"to carry out aIl air trans.port 
operations within and outside the 
Libyan Arab Republic, including the 
transport of mail and cargo." 

60. See Article 9, ibid. 

61. The principle of partners as advocated by Colonel 
Quadafi in his Green Book is applicable at the present 
time in aIl the Libyan national companies, with an 
exception in regard ta the ail companies. 

/ 
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.--~,. -. -~enab-le·L.1\·.A-:- ""tot'Ulfi:l its functions, it 

h<,\s the following powers: 

1. Ta acquire , charter, hold or dispose 
of aircraft. 

, 
2. Ta repair and overhaul its aircraft, 

and other vehicl~s. 

3. To be an agent for other international 
air carriers. 

4. Ta ca)y on operations of ïmporting and 
expor~~ng related ta its objectives. 

5. To establish, institute or make other 
arrapgements for the training of persons 
engaged in any activities connected or 
ancillary to air transport services. 

, 
6. To acquire, hold or dispose of any 

preperty. 
) 

1) • 

" 

In addition, the Libyan Arab Airlines may ente'r 

inte associations or cellaboql.tien of any kind wi th other 

companies, corporations or organizations which carry out 

similar activities or which he-lp in the achievement ,?f its 

objeêtives, and to merge the said companies and organiza

tions in it. 62 

E. Capital 

~ ~.y According to Article 7 

the authorised share capital of 

.. 
See Article 3, s4pra Jote 

J 

62. 

, / 

. .. 
.... 

iV' 
of Decree No. S of 1~75 , 

the Libyan Arab Airlines 

53. 

\ 
\ 
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is twenty five (25) million Libyan Dinaars (about seventy 

five (75) million American dollars] 1 divided into twenty 

five (25) thousand shares, wholly owned by the Libyan 

Government. The above amount includes any property trans-- '), 
ferred from the old Libyan Arab Airlines Corpor~tion to 

63 the Libyan Arab Airlines Company. However, the Libyan 

Arab Airlines ComparlY has the power and the right to invest 

(\ its -funds in any securities and make any investments.· . The 

L.i'~ Company aiso has ~he right to borrow money in Lybia or in 
\\ 

. "'. 

(j . 

foreign countries~after obtaining the permission of the 

Government .. The capital of 'the L~byan Al;"ab Airlines c~t 
be increased except in accordance with 'a d~cision ~h~ --~ 
Council of Ministers which is nowadays called the "General ' 

l ,\ " 64 ,0 ( 

Peop es Commlttee . 

F. Budget 

According to Article 

..~Î 
.J, 

12 bf· Decree No. S- for 1975"; 

Libyan Arab Airlines has i ts m·m budget whi.t:h is indepen

dent of the state's budget. The budget of'L.A.A. should 
~ . J 

be prepared in the same manner as the budget ot- any commercial 

' .. 
63. 

64. 

The value of any property' transferred from L.A.A. 
Corporation to the L.A.A. Company would be decided 
by the Minister of Communications. However, in 
practice, L.A.A. Company did not accept the transfer 
of aIl L.A.A. Corporation proper,ty. For example 1 

L.A.A. Company refused the transfer of two 
Caravelles ,owned by the old Corporation., 

See Article 7, supra note 53. 

.' ~f 
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,airline, and its financial year i8 the'sarne as that of 

65 , the State. ../ . ' , J 

'Ho~ever, the Libyan Government is under an obliga-

tion ta compensate for any 10ss suffered by the Company as 

a result of: 

1. The establishment of a new service, 
due to the government order and without 
taking into account the commercial 
principles. 

2. If the Company made any discount in 
regard to a specifie category of 
passengers or mail, or in regard to 
certain route or certain flight, as a 
result of a government order. 66 

3. If the government issued regulations 
or instructions that may affect the 
level of seryices provided Dy the 
Company. 67 . 

G. Auditor's account 

Due to the fact that\the Libyan 

Government:'the right 

Arab Airlines is 1 
/ 

whol1y awned by the to appoint on~ 

or more auditors is given to the Minister of Communications 

after seeking the opinion of the President of the State 

-----------------------------~ 

The State financial year starts on January land 
ends on December 31. 

Accarding to Government orders, L.A.A. has special 
fares for wo~~rs who come from certain countries 
to work in Li a; there are also special fares.. for 

; 

students. 

67. See Article 15, supra note 53. 

r , / 
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/ 

To conclude this chapter, the writer of this 

paper believes that it is worth to mention here that the 

Libyan 

Bagdad 

Arab Jamahiria and other Aràb states,69 met at 

in APril~961 and eoncluded an agreenent for the 

establishment of Arab air carrler under the name of the 

Arab International Airline corporation. 70 The main objee-

ti ve of this Corporation "is the esta~lishment of sche~u1ed 

air s~rvices between the Arab States on one hand, and 

between the Arab Staëes and the outside wor1d on the other 

71 
hand. The Arab International Airlines has aIl the rights 

'\,,-
to acquire, charter, hold or dispose of aireraft, spare 

parts and any other equipment needed for its operations, 

to be an ~gent for the Arab Airlines and other international 

air carriers in the territories of the Arab States or any-

72 
where abroad. The capital of this airline is f17 millions 

/ , 
73 

divided into 170 shares. The management of the Corporation 
J 

68. See Arti2le'13, ibid. 

69. The Arap States represented-at the Bagdad Meeting 
are: Jordë\n, Tunisia, Algeria, Sudan, 'Iraq, Saudia 
Arabia, Egypt, Lebanon, Libya, Yemen, Morocco, 
Kuwait, Quater, Syr~a and the South Yemen Republic. 

70. See Article 1 of the Bagdad Agreement for the 
establispment of Arab International Airl,ines. 

71. See Article ~, ibid. 

72. Ibid. 

73. Se~ Articles 6 and 7, ibid. 
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is vested in the Board of Directors in which each conêrac-

.' 74 
ing State lS' represented. The Board or Directors has 

aIl the powers needed for the management of the Corpora-
o 

tion,75 and it meets four times a year. Extraordinary 

meeting may be held at any time at tEe request of the 

... ---------
Cha~rman of the Corporation o~ the General Manager and 

two members of the Board of Directors.
76 

However, the States parties to the Agreement are 
, 

under the dut y to gran,t the "Five Free~" of the air for 

th~ operations of the said corporation; they were also 

required to provide aIl the assistance needed for its 

operations, and "in general, to put the Corporation on the 

same foot with their national airlines.
78 

c 

Finally, we li,ke to express that the establishment 

of the said air carrier, will be of great importance for 

the development of civil aviation in ~he A~ab region, but 

as far as this writer is informed the Arab International 

Airline exists' on paper ·only. 

/ 

74. See Article 18, ibid. 

75. See Article 19, ibid. 

76. See Article 22, ibid. 

77. See Article 26, ibid. 

\ --..".-

78 . lieiArtiCle 27, ibid. 

-, 

" 
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CHAPTER III: ANALYSIS OF THE LlBYAN BlLA'l'ERAL AIR 
TRANSPORT AGREE!lliNTS 

Section l: The Grants of Rights 

l. Reciprocity clause 

Air transport rights are exchanged between nations 
. 

aIl over the ~orld by provisions embodied in.bilateral 

agreements. Such rights should be designated to meet two 

purposes. First, t~ need of public for air transpo\t, 

and second, to assure\that national airlines have the 

opportunity to achieve benefits not less than those avai1-

able to the ~oreign aïrlines.
l 

However, the experience 

with bilateral agreements has shown, that in a bilateral 

agreeemnt between a small country and a big country, reci-
• (j , 

2 
procal rights exist "on paper only", but in practice, only 

the country- which has -a strong aerpnautical industry and 

strong airline or airlines, will bè able to use aIl the 

rights granted to it under the provision of the bilateral 

agreement~ which means a small country like the Libyan Arab 

Jamahiria with â young national air carrter, and very little 

experience in the field of air transport ,~d generally in 

the field of a~ronauticai industry, in adbition to a small 

1. GillilJand, W., "Bilateral Agreements", The Freedom 
of the Air, edited by E. Mcwhinney ana M.A. Bradley, 
1968, p. 140.' 

} 

2. See ICAO Doc. 45-10 A-2-EC/72, Discussion of Commission 
No. 2 of the First Assembly, Vol. l, Development of 
International Air Transport (Montreal, May l-947), p. 14. 

k."" 

, . 
l, 

, " 
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amount of population, will not be able to use aIl the 

rights granted to it under its bilateral aqreeMents, and 

to operate air services to aIl the points it has achieved.
3 

II. The operatinq permission 

In aIl the bilateral agreements concluded by the 

Libyan Arab Jamahiria, it is expressly stated that, the 

agreed services May not be inaugurated by ~he designated air-

line(s) unless an operating permission has been obtained 

f h o 0 h oh 4 rom t e contract1ng party grant1ng t e r1g ts. Such permis-

sion must' be granted to the designated airline vlithout undue , 
5 delay. 

(' 

III. TransiE Rights 

3. 

Both the Paris Convention of 1919,6 and the Havana 

The national air carrier ~f the Libyan Arab Jamahir)a 
"Libya Arab Airlines" operates international air 
service to a few points in comparison with the number 

,of points·achieved by the bilateral agreement concluded 
by Libya. 

4. See the air services agreement between the Libyan Arab 
Jamahiria and the D.S.S.R., concluded on October 26, . 
1974, and registered with the International Civil 
Aviation Organization, Reg. No. 2590, Art. 4, para. 
l (6) . 1 

• /- __ !::.J ____ 

5. Article 3, para. 3 of the air services agreement between 
the Libyan Arab Jamahiria and the Swiss Confederation, 
concluded on June Il, 1971. The operating·permission 
will be discussed in more détails under section II of' 
this chapter. 

6. The Convention Relating ta the Regulation of Aerial 
Navigation, supra note 33, Section II, Chapter 1. 
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Convention of 1928,7 failed to provide for multilateral 

ex change of transit and traffic rights. prior to the 

Chicago_Conference of 1944, a number of nations prohibited 

the transit flights in the air 

tories. , Turkey prohibi ted aIl 

space above their terri

transit flightsJover its 

territory, and in 1939, Spain refused to permit British 

Airways, Air France and KLH to f1y over the Spanish terri-

8 
tory. At the end of the Chicago Conference of 1944, two 

agreements were drafted separately to èôver the economic 

control problems. These agreements are the International 

'Air Transit Services Agreement "The Two Freedoms A,eement" 

and the International Air Transport Agreement '''The Five 

9 
Freedoms Agreement". The two agre~ments are based on the 

so-ca11ed "Fi ve Freedoms of the Air" as defined by the 

Canadian delegation in the Chicago.conference.lO 

, 
The Libyan Arab Jamahiria is not a contractinq 

party to the International Air Transit Services Agreement, 

and therefore most of the bilateral agreements concluded by 

7. The Pan-AmeFican on Commercial Aviation, supra note 
66, Section"II, Cnap. 1. 

8. Goedhius, Air-Law Making (The Hague Martinus Nijhoff, 
1938),p.9. 

, 

9. For more details, see pp. 4,6-51 of Chapter l above. 

10. For the Canadian position at the Chicago ,Conference, 
see the procee~in~s, supra note 77, Sec. III, Chap. l. 
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-this coun~ry, expressly ~vide for the exchaQge of 

transit rights "the right to cross the air space of the 

other contracting party without landing and the right to 

land for refuelling and other non-traffic purposes". How-

ever, the above rights are applicable only, in respect of 

the agreed services. Generally, such provisions are formu-

lated as follows: 
; , 

"Subject to the provlslons of the present 
agreement the airline designated by each 
contracting Party should enjoy, while 
ogerating international air services: 

a) the right 'to fly without landing 
ac~oss the territory of the other 
co~tracting pàrty; 

bl the rigbt to make stops in the said Il 
terri tory for non-traffic purposes." 

In the air service agreement between the Libyan 

Arab Jamahiria and Chad, the transit rights are not expressly 

rnentioned,_but even'so, the writer of this paper believes 

that these rights are to be enjoyed by the airlines designated 

by the two nations, due to the fact that the agreed services 

cannot be inaugurated in' the absence. of the rights discussed 

above. 

Il. See Art. 2 of the air services agreement'with the 
Swiss Confederation, supra note '5. 

1 
1 

1 
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IV. Traffic Rights 

Traffic rights which can be considered as the main 

substance of any bilateral air transport agreement, in 

additifto the transit rights provi~e the legal basis for 

the ope tions of international air services by the airline 

designated by either contracting party. Article l, section 

l of the International Ai~ Transport Agreement defines 

traffic rights as follows: 

"3. The privilege to put down passengers, 
mail and cargo ta ken on in 'the terri
tory of the State whose nationality 
the aircraft possesses. 

4. The privilege to take on passengers, 
mail and cargo destined for the terri
tory of the State whose nationality 
the aircraft possesses. 

5. The privilege to take on passengers, 
mail and cargo destined for the terri
tory of any othe{ contracting State 
and the privilegé to put down passengers, 
mail and cargo coming from any such 
territory. Il'12 

During the negotiation of any bilateral air trans-

port agreement, the representatives of the two parties 

usually consider the Third and Fourth Freedoms as their 

12. ICAO Doc. 2187, International Civil Aviation 
Conference, Final Act, Appendixes, Chicago, Nov. I
Dee. 7, 1944, p. 71. 
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Il ' b" f' 'II 13 prlmary 0 Jectlves 0 alr serv1Ces . The Fifth Freedom 

cornes as a "secondary", "complementary" or "fill up" 

ff ' 14 tra lC. However, States cannot confine their air services 

to the Third and Fourth Freedoms only, due to,the fact that 

it is impossible for the airline to operate economically 

d f · bl . III d' 15 an pro lta y, partlcu ar y over ong lstances. 

Here .again, we shouid point out that the Libyan 

Arab Jamahiria like most nations is not a contracting party 

to the International Air Transport Agreement, and therefore, 

traffic rights should be' expressly granted by the provisions 

of the bilatera1 agreeme~ts. The formula used by most of 

the Libyan bilateral agreements reads as tollows: 

( 
"Subject to the provisions of the present 
agreement, the airline designated by each. 
contracting Party shall enjoy'while opera
ting international air ~ervices: 

c) the right to take on and put,down in 
the said territory at the points 
specified in the AnneK, international 
traffic in passengers, mail and 
cargo. "16 

13. Azzie, R., "Negotiation of Bilateral Air Agreements", 
a lecture given to the Students of the I.A.S.L~, 
McGill University, 1967, p. 14. 

14. 1 CAO Doc. 4510, supra note 2, p. 3l. 

15. ICAO Doc. 4510, ibig. 

16. Air service agreement with the Swiss Confederation, 
supra note 5. 1 

1 

1 

1 

! 
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With regard to the annexes to the Libyan bilatera1 

air transport agreements, which in the opinion of this 

writer form the most important part of any bilateral agre~-

ment as far as the traffic rights are concerned, the pOlicy 

adopt~d by Libya varies from one agreement tosanother. 

However, in most of the bilateral air transport 

agreements concluded by the Libyan Arab Jamahiria, the two 

contracting ~arties exchange, in addition to the third and 

fourth traffic rights, the right to carry fifth and sixth 

traffic rights. For examp1e, in the Annex to the agreement 

between the Libyan Arab Jamahiria and the Kingdom of Saudia 

Arabia, the air carrier designated by the Libyan Government 
ù 

has the right to operate international air services and to 

take on and put down passengers, mail and cargo on the f~llow-

ing route: points in Libya - intermediate points - points 

in Saudia Arabia - beyond points to be agreed upon. 

On the other hand, the\ air carrièr designated by 

the Government of Saudia Arabia has the right to operate 

international air services and to take on and put down 

passengers, mail and cargo on the following route: points 

in Saudia Arabia - intermediate point (Beirut) - points in 

Libya (Tripoli) - beyond points (Tunis-Algiers-Elrebat 

17 
or Casablanca. 

17. See Annexes A and B of the air service aqreement between 
the Libyan Arab J~mahiria and Saudi Arabia, conc1uded 
on August 23, 1971. 
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In the air $ervice agreement with Syria, the 

carriage of Fifth Freedom traffic between certain points 

is subj ect to the approval of -the program submitted to the 

aeronautica1 authority of each party by the designated air-

1 " 18 lnes. 

In other bi1ateral agreements, such as the âir' 

transport agreements with Sudan and Yugos1avia, the contract

ing pa~ties grant to the designateq air1ines the right to 

C~~~lY Third, Fourth and Fifth Preedoms traffic. 19 

,," --\ 

(, 

" 

Fina11y, it iS'worth to point out that in the bi1a-

tera1 a~r service .agreement with Chad, each contracting 
.- , 

party grants to the air1ine designated by the ?ther, on1y 

Third and fou~th Freedoms righfs.
20 

v. Air Cabotage 

The term "cabotage" was borrowed from the Law of 

the Sea and it was introduced to the air1aw by the Paris ,_ 

18. See the AnneX to the air service agreement between 
the Libyan Arab ~amahiria and Syria, conc1uded on 
July 26, 1971. 

19. See Annexes A and B of the 'air services agreement 
betwe~n the Libyan Arab Jamahiria and Sudan, conç1uded 
on Ju1y 30, 1972. 

20. See Annexes l and II of the air services agreement 
between the Libyan Arab Jamahiria and Chan, cd~cluded 
on March 2, 1966. 
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Convention of 1919. 21 The origin of the word "cabotage" 

derives from the Spanish word "cabo" which means lOto travel 

22 from cape to cape". In the modern maritime 1aw, the ward ~h 

"cabotage" refers to coasta1 trade along the same sea coast 

"petit cabotage" or between ports of the same geoqraphica1( 

unit of a State on two different seas "qrand cabotage". 
(fy 

In the air law the ward "cabotaqe" means the air transport 

. ~. . f 23 between two po~nts or more ln the terr~ tory ~ one Sta te. 

However, it is worth ta point out that the right of cabotage 

in maritime law is an exception ta the general rule of the 

freedom of the se as , but in air law "cabotage" is a part 

of the right of every State to exercise complete and exc1u-

. .. . b' . 24 
s~ve sover~~gnty ln the a~r space a ove lts terr~tory. 

Nbwadays,·practica11y aIl intern~tiona1 civil 
" 1 

avi'ation conventions and agreements in forçe, grant to every 

nation the right to reserve the ri~ht to carry passen1ers, 

mail and cargo between points situated in its territory ta 

21. See Art. 16 of the Paris Convention of 1919, supra 
note, 33, Sec. II, Chap. I. 

22. Meyres, A. Dr., "Critical Reflexion on Air Cabotage" 1 

Interavia, Vol. 5, No. 12 (1950), p. 429. 

23. Bin Cheng, supra note 162, Sec. IV, Chap.I, p. 314. 

24. Shawcross and Beaumont in Air Law, 3rd ed., Vol. I, 
p. 209. 

'.> 

it" 
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• 
its nationals. 25 

According to Article 7 of the Convention on Inter-

contracting States have aIl 
. .~ -

efuse to grant cabotage rights to other 

and undertakes not to seek from or . 
grant "speeifically" to "any Sta.te." or "airlines of any 

State" such privilege "on exclusive basisJ1
• 26 

1ft, 1 ~, . 

AlI the bil~eral .arr transport agreements concluded , 

by the Libyan Arab Jamahiria eontain clauses by which 'the 

contracting parties reserve cabojtage rights '1::0 their nation-

aIs. 27 J 

VI. Ancillary Rights' 

Ancillary rights' are reciprocal rights granted by 
li 

the contra,cting parties in respect of the aircraft of the 

'" 
25. Th~ only intern~tional conyention now in force is the 

'Chicago Convention pf 1944. Article 7 of this Conven
tion grants to every contracting state the right to 
reserve cabotage rights to its,national aireraft. 

26. An attempt was made by Sweden at the Sixteenth and 
Eighteenth meetings of the ICAO Assembly, to amend 
Article 7 of the Chicago Convention to the effect 
that the second sen~ence of the article would have 

c 

to be deleted, but the necessary two third majority 
vote was not reached for approving the amendment, ana 
article 7 remains as it sta~ds now. 

27. See Art. 3 of the air services agreement between the 
Libyan Arab Jamahiria and the U.K., concluded on July 
13, 1971. 

( 'J 
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designated airlines engaged in international air navigation. 

Under the provisions of the Convention of Inter-

national Civil Aviation, the contracting States reciprocally 

é 

grant ta each other certain r'ights ancillary to international 

air navigatiôn, in respect to aircraft registered therein.
28 

Sorne bilatèral air transport agreements, specially when one 

of the contracting parties is not,a party ta the Chicago 

Convention, provide for the application of, the provis.ions 

of the Chicago Convention a:s between the contractinq parties. 29 

Where the two parties to a bilateral agreemennt are at the 

sarne tirne parties ta the Chicago Convention, we believe that 
J 0 

there is no need to ~ncotporate such provisions into the 
1:) 

bilateral agreement, due to the fact that these provisi9ns 
\ v "_ 

will be applicable between the contr~cting parties pursuant 

.to the Chicago Convention. However, in practice, sorne 

teral air transport agreements expressly incorporate 

, the' said Conventiop, and sorne others 

reaffirrned the applicability of such provi~ions for 

the du~ation of the bilateral agreement. Bin • Cheng b'e\ieves 

that "the only value of such provision resides in its keeping 

in force tl),e Chicago Convention of' 1944, for the duration of 

"'; 

28. Bin Cheng, supra note 162, Sec. IV, Gnap. l, p. 327. 

29. The air service agreement bet~een Libya ~d Germany 
prior to the admission of these two States to ICAO. 

o. 
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the bilateral agreement~ in 

the~arties sti:; 

~t, in its exis 

suddenly 

wish to be 

The \ bilatéral ~ir 

.. 

eonti~geney that 

nd·by the bilateral agre~

the Chicago Convention 

agreements eonel~ded - , 

by the Libyan Arab Jamahiria contain a number of provisions 

by which the eontraeting States grant to eaeh !other certain 

rights aneillary ~o those rights granted for the purp~se of 

establishing interna-tional air services between their 

t
e pective territories. In this brief analysis of the 

cillary rights granted by the provisions ~f the Libyan 

ilateral agreements, the followirtg subjects will be d}s-

cussed: 

1. Non-discrimihation 

Article Il of the Chicago Convention provides "the 

laws and regulations of a eontracting State relating to 

admission to o~departure from its térritory of aireraft 
, '----- ~ 

engaged in international air navigation, or to operation 

and navigation Of sueh aireraft while within its territory, 

shall be applied to the aireraft of aIl eontracting states 

without distinction as to nationality." 

30. Bin Cheng, supra note 162, Sec. IV, Chap. I, 
pp . 327 - 3 2 8 . 

.\ 

• 
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With regard tQ the non-discrimination clause, the 

Libyan bilateral aqreements may be divided into qqreement~ 

without non-discrimination clause,3I and agreements with 

32 
non-discrimination clause. 

In the Libyan bilateral agreèments which contain 

a non-discrimination c~ause, an idéntical provisio~ to the 

one quoted above is found. In addition, this category 

of Libyan bilateral agreements ex tends the'principle of 

non-discrimination to cover aIl laws and regulation5 of 

one. contracting party governing entry intQ, sojourrt in, 

transit ~hrough, and departure from its territory of pas sen-

gers, crew, cargo and mail. Article 7 of the bilateral 

air transport agreement with Switzerland states: 

r 

31. 

32. 

l, 

"1. The laws and regulàtoins of one 
Contracting party governing entry into 
and departure from its terri~ory of 
aircraft engaged in international 
navigation or flights of such aircraft 
over that territory shall apply ta the 
designated airline of the other 
contracting Party. 

For exarnple, the two air services agreements 
concluded with the United Kingdom on February 1953 
and July 1971 do not contain non-discrimination 
clauses. , 

~ 

See Art. 7 of the air services agreement ~etween the 
Libyan Arab Jamahiria and Iraq, concluded on November 
10, 1975. 

_\ '-':.: 

. . ., 
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2. The laws and regulations of one 
contractinq Party,governing entry into, 
sojourn in, trans,it "through. and depar
ture from its territory of passengers, 
crew, cargo or mail, such as formali
ties regarding entry, exit, emigration 
and immigration as weIl as customs and 
sanitary measures shall apply to 
passengers, crews, cargo or mail carried 
by aircraft of the designated airline 
of the other contracting Party while 33 
they are wi thin the said terri tory. " 

Although sorne Libyan bilateral agreement do not 

-
contain any provision to this effect, this wrïter believes 

that any discrimination against the aircraftof a contract

ing party based solely on their nationality.would be regarded 

in international"air law as illegal.
34 

2. The right'-to use airparts 'and other fa~es 

Under the regime of the Chicago Conven ,ion, the 

cantr~cting States enjoy certain privileges as the use 

of airports and other air navigation facilities. ~very'air
" 

port in t~e territory of )çontracting State which is open 

ta the public use by its national airera ft shall likewise 

be op;n u~jr the sarne conditions to the aircraft of aIl 

other contracting States, and in a similar way this applies 

ta the use of aIl air navigation facilities including tadio 

33. See Art. 5eli of the air services agreement with 
the U.S.S.R., 'supra note 4. 

34. Sin Cheng, supra note 162, Sec. IV, Chap. I, p. 328. 

.- \ 
\ 
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and meteorological services. 35 

In aIl the bilater:l agreements conClUde\bY Libya, 

no mention is made of these privileqes. However, he ~riter' 

of this paper refers the absence of such clause to the fact 

~ -that there is no need ta includ~ àbave claus~ in the 

bilateral agreement as far as such privileges have ~lr~ady 

been accorded by the Chicago Convention. 

3. Airports and similar charges 

~ According to the Chicago Convention,' the aireraft 

of any contracting State engaged in scheduled international 

air services as weIl as other aircraft not engaged therein, 

shall enjoy in -the territory of the other contracting States 

national treatment as to ch~rges imposed for the use of 

airports and other air navigation facilities. 36 

r 

A provision to this effect is found in sorne of the 

Libyan bilateral agreements. Article 13 of the bi1ateral 
,y "-.. 

agreement between Libya and Austria provides: 

"The charges imposed by either contracting 
Party for the use of airports and other 
aviation faci1ities by the aircraft of 

35. The Chicago Convention of 1944, supra note 84, Sec. ,III, 
Chap. I. 

- 36. Ibid., Art. 15 (2) . 
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the designated airline of the other 
contracting Party shall not be higher . 
than those paid by its designated 
airlines operating international 
services. ,,] 7 

-t 
Other Libyan bilateral agreements added to the 

38 above clause the qualification "just and reasonable charges". 

It 15 worth to point out here that accofding to the Libyan 
'--{i 

civil aviation law, airports are divided into two categor~es: 

aerodromes and airfields. Article 28 of the said law defines 

an aerodrome as "Every delimi ted area of land or water and 

buildings, installation, and apparatus thereof specified for 

take-off and landing of aireraft", and article 29 defines 

an airfield as "Every land sui table ,for landing, and take-off 

withot the necessary facilities for public use suçh as . 
hangrrings and supplies of aireraft or acceptance of 

passengers and freight." However, such aeroaromes or air

fields can be public or private. 39 

37. 

38. 

39. 

See Art. 2 of the air services agreement between the 
Libyan Arab Jamahiria and Tùnisia, concluded on May 
19,1971. 

See Art. Il 
Libyan Arab 
24, 1974. 

) 
of the air services agreement between the 
Jamahiria and France, concluded on May 

Art. 30 of the Libyan Civil Aviation Law of 1965, 
provides that "No private aerodrome or airfield 
may be established except after the approval of 
the Director General." 



4. Certificates of airworthiness and licences of 
personnel 

1 

The Chicago Convention regime reguires that every 

aircraft engaged in international ai 1- navigation, shall be 

provided with a certificate of airworthiness,40 and the 

crew shall be provided with certificates of competency and . 
, 

licences issued or rendered valid by the State in which 

such aircraft is registered.
41 

It also reguires each 
n 

contracting State to recognise the validity of such certi-
1 

ficates and licences issued in accordance with reguirements 

equal or above the minimum ICAO standards, 42 su'bject?~ the 

right of each State to refuse, for the purpose of flight 
Il, 

above its own territory, cer~ifi~ates and licences granted 

to any of its nationals by another c~ntracting state.
43 

A provision to this effect is found in few of the 

Libyan 'bilateral agreements .. The formula used in these 

44 
agreemenLs is nearly the ~ame. Article 8 of the bilateral 

40. The Chicago Conv~ntion of 1944, supra note 84, Seç. III, 
Chap. l, Art. 31. \{ 

41. Ibid., Art. 32(a). 

42. Ibid., Art. 33. 

43. Ibid., Art. 32(b). 

44. The Libyan air service agreements which contain 
pro~isions relating to the recognition of licences 
and certificates are the agreements with Switzerland, 
Niger, Chad, and Tunisia. 

. . .. 
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agreement between Libya and the Swiss Confederation provides: 

"1. Certificates of airworthiness, certi
ficates of competency and licences 
issued or rendered valid by one of 
the Contracting Parties sha11, durinq 
the period of their validtty, be 
recognised as valid by the other '" 
Contracting Party. 

2. Each Contracting Party reserves its 
right, not to recognize as valid, for 
the purpose of flights over its own 
territory, certificates of competency 
and licences granted to its nationals 
or rendered valid for them by the 
other Contracting Party or by any other 
State." 

The writer of this paper here again, believes that, 

even though most of the Libyan bilateral agreements do not 

contain a provision dea1ing with recognition of certificates 

and licences issued or rendered valid by either contractin~ 

party, that the rules provided.by the Chicago Convention 

should domina te . 

5. Exemption from custorns duties 

Libya as a contracting State to the Chicago Conven-

tion is under dut Y to grant certain exemptions from customs 

duties in its territory to the aircraft of any other contract-

ing State. These exemptions apply to the aircraft itse1f 
1 

on flight to, from or across its territory. In addition 

to exemption from customs duties, fuel, lubricating oils, 

spare parts, regular equipment and aircraft, stores retained 



, 
.\ 

r 
122 -

On board the aircraft on arrivaI in and departure from its 

territory are also e~~mpted from inspection fees or simi1ar 

national or local duties and charges. Supplies unloaded 

f '. b' . Il' 45 a ter arr1val are ~u Ject to nat10na custo~s regu at10ns. 

The Chicago Standard Form recommends the principle 

of national ~nd most-favoured nation treatment as to fuel, 

lubricating oils -and spare parts introduced into the terri

tory of a contracting party and intended 801ely for use by 

th l t ' " f 46 e a ter s a1rcra t. 

In aIl the Libyan bilateral agreements, a provision 
" 

is found whereby certain reciprocal concessions are made by 

both parties regarding" customs duties. Article 6 of the 

bilateral agreement between Libya and the U.S.S.R. provides: 

45. 

~ 

1" 
46. 

"1. The aircraft of the designated air
lines of either contra"cting Party 
engaged in operating the agreed 
services as weIl as their regular 
equipment, supplies of fuel and 
lubricants, and aircraft,stores 
(includinq food, beverages, and 
tobacco) on board such a~rcraft 
shàll be exempted from aIl eus toms 

The Chicago Convention of 1944, supra note 84, 
Sec. III, Chap. l, Art. 24. 

~he Chicago Standard Form, supra note 83, Sec. III, 
Chap. l, Art. 4(b). 
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duties, inspection fees and other 
duties or taxes on arriving in the 
territory of the other Contraeting 
Party, provided such equipment and 
supplies remain on board the airera ft 
up to such time as the y are re-exported. 

2. There shall also be exempt from the 
same duties and taxes,.with the excep
,tion of charges correspondinq ta the 
service performed: 

a) aireraft stores taken on board in 
the territory of either Contracting 
Party for use on board aircraft 
engaged on an international air 
service of the other Contractinq 
Party; 

b) spare parts entered into the terri
tory of either Contracting Party for 
the maintenance or repair of aireraft 
used in international air services 
by the designated airline of the other 
Contracting Party; 

c) fuel and lubrieants destined ta supply 
aireraft ~erated in international 

.. ~ air services by the designated airlJne 
of the other Contracting Party, even 
when these supplies' are to be used on 
the part of the journey performed 
over the territory of the Contraeting 
Party in which they are taken dn board." 

Identieal clauses to this are found in most of the 

47 
Libyan bilateral agreements. The rnost-favoured nation 

treatment as recommended by Article 4(b) of the Chicago 

Standard F.orm, appeared only in the bilateral agreement 
... ..'l\ 

between Libya and thé United Kingdom, which was concluded'in 

47. See Art. 6 of the air services agreement with the 
Swiss Confederation, supra note 5. 
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1953,4B and terminated by the conclusion of a new bilateral 

agreement in 1971. 49 

6. Facilitation 

States parties ta the Chicago Convention are under 

dut Y to adopt aIl practicable measures ta facilltate and 

expedi te navigation by aircraft be·tweerr their terri torles, 

and to prevent unnecessary delay ta alrcraft, crews, 

50 passengers and cargo. 

Most of the Libyan bilateral agreements do not 

contain any provision in respect of facilitation, due ta 

-the fact that there i8 no need amonŒ members of ICAO to 

include provisions ~o this effect in their bilateral agree-

ments. However, sorne Libyan bi1atera1 agreements'stipulate 

that: 

"passengers, baggage and cargo in direct 
transi t across the ter.ri tory of one 
Contracting Party and not leaving the 
area of the airport reserved for such 

48. See Art. 4 of the air services agreement with the 
United Kingdom, sup~a note 31. 

49. Th~~ir services agreement with the United Kingdom of 
1971, contain,s a clause identical to the one quoted above. 

50. Chapter IV of the Chicago Convention of 1944, i5 
entirely devoted to set forth measures to faci1itate 
air navigation; pee also Annex 9 to the chicago 
Convention "-Facilitation". 

~ 
, 

i 



" 

- 125 -

, 
purpose shall only be subject to 
a very simplified control. Baggage 
and cargo in direct transit shall be 
exempted from eus toms duties and 
other similar taxes."Sl 

With regard to assistance to aircraft i distress, 

the Chicago Convention obliges the'contracting State to 

provide such measures of assistance to aircraft ln distr s 

in their territories. 52 

A provision dealing with this ma~ter is only found 

in the bilateral agreem~nt bétween Libya and the V.S.S.R. 

Article 5 of the above agreement provides that: 

"In the event of' a for<çe landing or 
an accident to an aircraft of one 
Contracting Party in the territory 
of the other contracting Party the 
'provi~ions of the Convention shall 
be observed while taking appropriate 
prbcedure relating ta search rescue 
and investigation." 

However, we believe that, apart from the Chicago 

Convention, if not under the principles of international 

~aw.at least for humanitarian reasons, any State is u~der a 

~l. The provision quoted above is found in the air services 
agreement with the U.S.S.R., supra note 4, and the 
air services agreement between the Libyan Arab Jamahi
~ia and Turkey, concluded on Augu~t Il, 1975. 

52. The Chicago Convention of 1944, supra note 84, Sec. III, 
Chap. l, Art. 25'. 
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dut Y to provide all possible assistance ta any aircraft 

in distress in i ts terri tory. 53 

7. Transfer of funds 

In most of the bilateral agreements concluded by 

Libya a provision regarding the transfer of funds earned 

in the terri tory of one of the con tracting parties by the 

airlines designated by the other contracting party, is 

found. In sorne agreements, the provision relating ta the 

transfer of funds provides that: 

\ 

53. 

54. 

"Each Contracting Party grants to the 
des"ignated airline of the other 
Contracting Party the right of free 
transfer to i ts head office at the 
official rate of exchange fixed 
in accordance with the r~gulation 
in force at the tirne when otransfer 
is requested, the excess gains over 
expendi ture earned by this airline 
On i ts terri tory in connection wi th 
the carriage of passengers, mail and 
cargo."54 

Other agreements added to the above clause: 

On February 21, 1973, a Libyan commercial airliner 
was in distress over Sinai desert. Israel which 
is a contracting party to the Chicago Convention~) 
did not provide for the airliner the assistance 
needed, but instead it,shot it down. 

See Art. Il of the air services agreement wi th the 
united Kingdom, supra note 27. 

---------
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"Whenever the paymen t system between 
the Con tracting Parties is governed 
by special agreemen t, this agreement 
shall apply. "55 

To conc1ude this section, it is_ worth to point 

out that most of the Libyan bilateral agreements con tain 

provisions as to personnel necessary for operating the 

agreed services of the designated airlines of ei ther 

contracting party, who may be maintained in the terri tory 

of the other contracting party .. Article!(3) of the bila

tera1 agreement between Libya and Tunisia provides that: 
1 

"The designated air1ine of the one 
Contracting Party shall have the 
right to maintain representation~, 
lncluding commercial and technical 
staff, in the terri tory of the other 
Contracting Party, sUbject to the56 applical;:>le laws and regu1a tions . " 

Article 13 of the bilatera1 agreement with the 
, 

u. s. S . R. adds that the representati ves 'and their assistance 
11 

. . f h -.r~ . . 57 shal1 be Cl. tl. zens 0 t e con 7-tl.ng partl.es. Other 

55. Ses Art. 10 of the air services agreement; 'wi th the 
Swiss Confederation, supx:a note 5: 

\ 

56. A simi1ar clause is found in the air service$ agreements 
. with Swi tzerland, Niger, the United Kingdom, Iraq, 

___ B.l!lgaria, Sudan and Yemen. 

57. The air services agreement wi th the United Kingdom 
provides that such representatives shall be nationals 
of the contracting parties or nationals of any other 
State as agreed between both parties . 
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\1, 
\ , ' 
bl~eral agreements stipulate that each contracting :arty 

under~akes to exempt from taxes, revenues and profits 
\ 

occu~ing from thè operation' of aircraft in international 

air serv~c~s by the designated airline of the other contract-

58 ing party. 

"\ , , 
Sect~on II: Inaugurat~on of Serv~ces 

Before either party to a bilateral agreement can 

exercise the rights granted to it under the bilateral agree-

ment, certain steps must be taken and a number of conditions. 

must be complied with. 

A. Designation of an airline or airlines 
lM 

In general, aIl bilateral agreements require each 

~contracting party, prior to the inauguration of the agreed 

services, ta designated an airline or airlines to exercise 

the rights achieved under the respective agreements, and 
. 

to communicate such designation to the State granting these 

'h 59 r~g ts. However, in a few bilateral agreements, the name 

of the designatëd aLdine appears in the Annex to the agree-

60 
ment. 

~ 

58. See Art. 11(1) of the air services agreement with 
Sudan, supra note ,19. 

59. Bin Che~g, supra note 162, Sec. IV, Chap. l, p. 359. 
, 1 

60. In the ~nex ta the air services agreement with the 
U.s.s.Rl, the Soviet Union designated Aeroflot to 

A operate ~he agreed services and Libya designated 
<1,\ Li,byan Arab Airlines. 

,0 ' '\ 

\î 

, , 
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In the bilate~al agree~ents concluded by Lïbya, 

two policies were followed.· In sorne bilateral agreements, 

each contracting party has the right to designate only one 

61 airline for theoexercise of the rights granted. In sorne 

others, each contracting party may designate more than one 

'l' f h 'f l' h 62 a~r ~ne or t e exerc~se 0 SUCl r~g ts. 

With regard to the period in which su~ designation 

should be made, and the procedure that should be followed, 

for such designation, it is worth ta point out that all the 

Libyan bilat~ral agreements do not fix a specified time 

fo~ designation, and do not specify the procedure to be 

followed in designating the airlines. FinallY/' aIl the 

Libyan bilaterals follow the ECAC Standard Clauses, by 

requiring that the designation of airline(s) must be in 
" 63 ~ 

wrJ.t~ng. 

B. Operating permission 

The second step to be taken for the operation of 

international air services l 'after the designation of an air-

line or airlines for the exercise of the rights ~ranted, 
~.f-::'-:> 

61· See Art. 10 of the air services agreement with Chad, 
supra note 20. 

62. See Art. 3 of the air services agreement between the 
Libyan Arab Jamahiria and Yugoslavia, concluded on 
March 20, 1971. 

63~ See Art. 8, para. (a) of the air services agreement 
with Tuhisia, supra note 37. 

1 

1 

J : 
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is to ob tain an operating permission from the other 

contracting pa~ty. The granting of the operating permis-

sion represents the fu1fil1ment of the provisions of the 

agreement, since the agreed services cannot be commenced 

without the necessary permission having been obtained .. In 

aIl the bi1a~eral agreements conclu~ed by Libya a ,clause 

is found to the effect that the designated air1ine{s) must 

obtain appropriate operating permissian prior to the 
'~ 

~- : 64 
inauguration of the a~reed serVlces. 

/ Il 
No specifie time 

,~ 

• 
is specified for the grant of the operating permission, 

but as a general rule in the Libyan bilateralism, such 

permission should be granted "w ithout delay ll65 or "without , 
66 undue delay". 

C. Requirement of ope'rating permission 

As we have mentioned above, the agreed services 

cannot be inaugurated by the designated airline{s) unless 

an operating permission has been obtained. But in arder 

64. See Art. /~, para. l(b) of the air services agreement 
with Sapdia Arabia, supra note 17. Simi1ar clauses 
are foun'd in the Chicago Standard Form and the ECAC . 
Standard' Clauses. \ 

\ 

65. See Art. 10 of the air services agreement with Chad, 
supra note 20. ' See also Art. 2 of the air services 
agreement with Yugoslavia, supra note 62. 

66. See Art. 3, para. l(b) of the air services agreement 
wi th Austria, supra note 33. See also A~ .. 4, para. 
l(b) of the air services agreement with~France, 
~svpra note' 38. 

11 
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to obtain the operating permission needed_- the Libyan 

bilateral agreemen'ts provide .that the designated airline (s) 

may be req~ired to sat~fy the aeronautical authority of 
" 

the contracting party granting such permission that "it is 

qualifi~d ta fu~fill the conditions prescribed under the 

laws and regulations normally and reasonably applied tç 

the operation of international ai~ services by such autho

rities, in conformity with the provisions of the Convention. 67 
(', 

~ -
D. Substantial national ownership .and effective 

control 

One of the most impoTtant reservations found both 

in multilateral,68 and bilateral agrêements is that the 

designated airlines should be substantially owned and 
, 

effèctively controlled by the State ?esignating ~hem 

its nationals. 69 . - " 
Both the Chicago Standard( Form and the 

70 ECAC Standard Clauses contain provisions to this effect. 

The substantial ownership and effective contrel clause was 

67. See A~. 3, para. 2 of the air services agreement 
w;th ~stria, supra note 33. 

68. See Arts. 5 and 6 of the Air Transit and the Air 
Transport Agreements res~ectively. 

P~5. 69. Bin Cheng, supra not, 162, Sec. IV, Cnap. l, 

70. According ta Art. 7 of the Chicago Standard Form, a 

'1 

\ 

contracting party has the right to "withdraw" or ~ 
"r,evoke" the permits if it has doubts as to the ~ 
ownership and con7"ro of the designated airline. A ' 
similar clause is- und in the ECAC Standard Clauses, 
see Art. 2. 

2 
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born for r~asons of security to prevent a carrier flyi~g 
.' 71 

a flag'of another State which could be an enemy. This 

clause originated in the Lima Conference of 1940, and 
) 

was intended to prevent German-owned ,companies incorporated 

in Latin America from conducting their activi ties near the 

72 t~ Panama Canal Zone. After ~ Chicago Conference of 1944, 

the substantial ownership and effective control clause was 

introduced for reasons of economic protection, to prevent 

indirect operations by third States not parties to bilateral 
~I 73 
agreements; it also prevents airlines and investors from 

circumventing national laws by acquiring substantial owner-

ship in a foreign airline. Furthermore, it proh~bits a 

single State from acquiring a greater share of international 

air traffic by h9lding substantial interests in foreign 

. . 74 
a~r carr~ers. ~ 

The substantial ownership ànd effective control 

clause is found in aIl bilateral agreements concluded by 

71. Goedhi us, D., Basis of the Present Regime of Air, Recueil 
des cours, 1952, pp. 209-213. 

72. 

73. 

74. 

Wassenbergh, Post-War International Aviation policy 
and the Law of the Air, (The Hague Martinus Nijhoff 
1992), p.'62. In January 1941,~25% of the local air
lines operating in Latin America was owned by German 
nationals. 

Goedhius, supra note 71, p. 213. 

Wassenbergh, supra note 72, p'",,63,o 



r---------------------~-------.~~----~ 

f' L'b 75 
~ ya. 

~ 

- 133 -

According to Libyan bi1ateralisrn, each contrac-

in'g party has the right to refuse to accept the 'designation 

of an airline by. the other contracting party for the' 

exercise of the agreed services, and to withhold or revoke 

the rights granted to the designated airline by the provi.. 
sion~ of a bilateral agreement, or ta impose any condition 

as it may deem necessary, in any case when ~t 1s not satis-

fied that the substantial ownership and the effective cont~ol 

of the airline in question are vested ip the contracting 

party designating the airline or in its nationals. 76 

However, J.G. Gazdik, regards the clause of 

"substantial ownership and effective control" as i t may 

raise a problem of interpretation, due to the fact that 

the Chicago Convention of 1944, ,0 nbt provide any measures 

that may help in considering such an airline as a national 

of a State, and thus substantia1ly owned ana effectively 

control1ed by that State or by its nationals. 77 

76. See A~t. 5, para. l of ~he air services agreement 
with France; supra note 38; see a1so Art. 4, para. l 
of the air services agreement between the Libyan 
Arab Jarnahiria and Bu1garia, concluded on June 20, 
1971. 

77. Gazdik, J.G., "Nationality of Aircraft and Nationality 
of Airlines as Means of Control in International Air 
Transportation", Journal Qf Air Law and Conunerce, 

Vol. 25 (1948), p. 4. 

- 1 
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Section III: Capacit~and frequency control 
\î , , 

Capacity refers ta the maximum amount of pay 

7U ~ 
load, which rnay be carried in the sarne direction along 

the route for \lhich pay load is deternined, as lirnited 

either by available seating or cargo space, or by maximum 

allowable weight, after allmling for the ,,,eight stores.~ and 

79 
fuel. Dr. Edw'ard Harner defines capacity as: 

, ) 

"the total capaci ty ta transport commer
cial load over a given route in some 
con~enient unit of time. It may be 
expressed for example, as the product 
of the number of schedules operated 
by the average commercial capacity of 80 
One of the aircraft\of the type used." , 

7 From the above definition, it appears that the 

term "capacity" constitutes three elements: 

I. Commercial load: This includes passengers, 
baggage, freight and mail. Anything 
additional, such as fuel, the weight of 

78. Pay load refers ta the capacity expressed in metric 
tons available for sale for the transportation of 
passengers, baggage, amil and freight. See ICAO 
Doc. 7200. Lexion of terms used in connection with 
international civil aviat;i.on (Hontr'eal, 1952), p. 3. 

79. 

80. 

See the Minutes of Conunitte~ l on !1ul1ilateral 
Aviation Convention and Inte~nationa:t'BOdY. ProposaI 
of Canada, the proceedings, supra no e 73, Sec. II~) - l' Chap. l, Vol. l, p. 614,., .' 

Warner, E., "The Chicago Air confe~nce Accomplishments" 
Unfinished Business in BIueprint, 1: 28. ! . 

\ 
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the required stores, equipment necessary 
for the operation of aircraft, crew 
tnembers, and any other load which do not 
come under the above four items, are 
excluded from the capacity control. 

The routes: This refers ~ -the routes 
specified and agreed upon in a bilateral 
agreement. The load carried outside the 
specified routes is not subject to capa
city control by the contracting parti~s 
ta such bila teral agreement. " 

Frequency: This refers to the number of 
flights, which usually have to be fixed 
per ,.".eek in the proportion of the traffic 
offering. 8l 

In aIl the bilateral air transport agreements 

concluded by the Libyan Arab ~amahiria, a/clause is found 

for :the defini tian.. of the terrrL "eapaci ty". This clause defines 

eapaeity in relation ta an aircraft, and in relation to a 

specifie air services. 

Capacity in relation to an aireraft means "the pay 

load of that aircraft available i~ the route or section 

thereof", ,apd eapacity in relation to a specified air services 

means "the capaeity of the airera ft used on such services, 

multiplied by the frequeney operated by sueh aireraft over 

a given period on route or section of route". 82 

81. Wassenbergh, supra note 72, p. 47. 

82. See Art. l, paras. (e) and (f) of the air services 
agreement with the Swiss Confederation, supra note 5, 
and Art. l, paras. Ce) and (t) of the ,air services 
agreement with Austria, supra note 3~. 
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The purp,ose of having a capa~ity clause in an 

air services bilateral agree~ent is to determine the volume 

of air transport that may be offered by each designated 

air'1ine, while operatinq the agreed services. In andi tion, 

the capacity clause imposes certain conditions and limita

tions, in regard to the capacity that can be offered by 

h d · d' l~ 83 t e eSlgnate alr lnes. 
. ./ 

,However, the ,capaci ty whièh a 
1 

designated ~irl~n~ is entitled to offer on its routes is 

composed of two kinds of traffic: 

I. The traffic of the contracting party, 
which comprises the trafA:ic out from the 
State and back to it. This kind of 
traffic is known as "Third and Fourth 
Freedoms" traffic. 

II: Supplement, traffic or as Dr. Ferreyra 
of Argentina calls it "complementary 
to direct traffic" v which comprises the 
traffic between other States along the 
route "Fifth Freedom" traffic. 84 

Most of the bilateral air transport agreements 

concluded by the Libyan Arab Jamahiria contain a cl~ûse, 

according to which the amount of capacity provided by each 

designated air1ine Shou1d be determined by an agreement 

between the aeronautical authorities oi'~the two contracting 

83. Kanaan, I.Y., supra note 164, Sec. IV, Chap. l, p. 210. 

84. Al. Jassani, A., supra note 166, Sec. IV, Chap. l, 
pp • 210, 211. 
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parties prior e to the inauguration of the agreed services. 8S 

In determining the capacity to be offered by the 
;1 

designated airlines, certain principles must be taken into 

consideration. The first principle which is accepted by 

most nations in cohcluding bilateral air services aqreements 
~ 

is "the de~ignated airlines shall enjoy fair and eql,lal 

oppor!uni ties to operate the agreed services bebleen the 

terri tories of the Contracting Parties" 86 The second prin-

ciple expressed by Libyan bilateralism and to be taken into 

consideration is "the interests of the airline of the other 

Contracting Party as not to affect unduly the services which 
, 87 

the latter provides in the whole or part of the same route." 

The third principle used by the Libyan bilateral agreements 

to control the amount of capacity offered by the designated 
f' 

airlines is that the services provided "shall bear close 

relationship to the requirements of the public for transport 

on the specified routes and shall have as their primary 

objective the provision at a reasonable load factor, of 
1 

85. See Art. 6, para. 3 of the air services agreement 
between the Libyan Arab Jamahiria and Yemen, concluded 
on February 18, 1975, and Art. 7, para. 4 of the air 
services agreement with Saudia Arabia, supra note 17. 

86. See Art. 5, para. l of the air services agreement with 
the Swiss Confederation, supra note 5, and Art. 8, 
para. l of the air services agreement with the united 
Kingdom, supra note 27. 

1 
87. See A~. 8, para. 2 of the air services agreement with 

the U.S.S.R., supra note 4, anQ Art. 9, para. 4 of the 
air services agreement with Yugoslavia, supra note 62. 
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ca~ty adequate to carry th~ current and reasonably 

anticipated requireMents for, th~ carriage of passengers, 

cargo a'nd mail originating from or destined for the terri-

tory of the Contracting Party which has designated the air-

1
. ,,88 
~ne • The carriage of "Fifth Freedom" traffic, carriage 

of passengers, cargo and mail bath taken ~n and'put down at 

points on t~e specified routes in the territorles of States 

other than that designated, the airlines shall be made in 

accordance with the general principles that capacity shall he 

related to: 

"1. traffic requirements to and from the 
territory of the Contracting Party 
which has designated the airline; 

II. tril~ic reguirements of the ar,ea th'rough 
which the airline passes, after takinq 
account of other transport services 
established by the State comprising the 
areai and 

III. the requirement of through airlines 
operation. "89 

88. See Art. 7, para. l of the air services agreement 
between the Libyan Arab Jamahiria and Horocco, 
concluded on July 22, 1970, and Art. 6, para. 1 of 
the air services agreement with Sudan, supra note 19. 

89. See Art. 6, para. 2 of the ai~ services agreement 
between the Libyan Arab Jamahiria and Hungary, 
concluded on Nov,ernber 27, 1975, and Art. ID, para. 4 
of the air services agreement with Turkey, supra 
note 51. 
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Finally, it is worth to point out that in the 

annexes ta sorne Libyan air transport agreements, there i5 

90 
a limitation on the frequencies provided on specific routes. 

ChÀnge of gauge 

'l'he term .. change of qauge n t'las in troduced for the 

first time to the air law by the Ber~uda Agreement which was 

concluded betwéen the Unite~ Kingdom and the United States 

in 1946. 91 This term was used on1y in the bi1ateral agree-

ment concluded between the Libyan Arab Jamahiria and the 

united Kingdom on February 23, 1953, and terminated by the 

conclusion of a new agreement without a change of gauge 

clause on July 13, 1971. 92 The "change of gauqe" as used 

by the agreement mentioned above can take place on1y in the 

territory of the other contracting party under the fol1owing 

condit~ns: 

90. 

91. 

A. Econo~y of operation: The change of 
~gauge must be justified by reasons of 

o eration. 93 

See the 1\ 
19. Al~o 
Libya and 

See Annex 
1946, supra 

------
to the agreeme t with Sudan", supra note 
the Memorandunrof understanding between 
United Kingdom, dated JuIy 13, 1971. 

para. (a) to the Bermuda Agreement of 
14~, Sec. IV, Chap. 1. 

92. The air services ag~eement with the U.K. of 1971 does 
not contain any clause dea1ing i th the change of gauge. 

93. See Art. 6(1) of the air 
U.K. of 1953, supra note 

agreement with the 
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B. Size of aireraft: The aireraft to be 
used on the s~etion of the route, on 
which less traffie is carried by the 
airline to and from the terri to.ry of 
the first contracting party must be 
smalle r in capaei ty than those used 
on the other sections. 94 

C. "One service" clause: The aireraft of 
smaller eapaeity shall operate only' in 
conneetion wi th the aircraft of larqe 
capacity, and shall be scheduled to do 
so. The srnaller aireraft shall "arrive" 
at the point of the change for the 
purpose of carryinq traffie transferred 
from, or ta be transferred into the 
air-eraft of larger eapaci ty, and their 
capaci ty shal-1- be determined \vi th primary 
reference to this purpose. 95 

D. Adequate through traffic: There must be 
an adequate volume of through traffie. 96 

E. Capacity regulation: Any provision 
found in the agreement to regulate capq
ci ty in general shall govern aIl arrange
ments made vii th regard to the change of 
gauge. This rule applies in addition 
to that, the capaeity of smaller aireraft 
shall be determined with primary refer
ence to the traffie to be earried from or 
te> the larger aireraft. 97 . 

Section IV: Tariffs 

The term "tariffs" refers to the priees to be paid 

for the carriage of passengers, baggage and freight and the 

conditions' under whieh thes~ priees apply, ineluding priees 

94. Ibid. , Art. 6 (I I) . 

95. Ibid. , Art. 6(I1I). 

96. Ibid. , Art. 6 (IV) . 

97. Ibid. , Art. 6 (V) • 
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and conditions and otper auxiliary services, but exc1uding 

,. d" f h . f '1 98 remuneratlon or con ltlons or t e carrlage 0 mal . 

" 

During the Chicago Conference of 1944, most of 

the nations represented there were prepared to accept that 
,.. 

regu1ation of tariffs is essential for the development of 

int~rnationa1 air transport. The only nation which strongly 

stood against this principle was the United States of 

, 99 
Amerlca. . 

\ 

The joint meeting of Corrunittees l, II and IV drafted 
r~_ -\ 

the Chicago Convention which includ~s in art{d~e 10, five 
, -,1 

. d l' . h .. 100 b h ' sectlons ea lng w~t rate provlslons, ut t ose sectlons 
1 

were eliminated from the Final Act due ta the opposite posi-

tions taken by many States regarding the rates to be charged 

• 

b h d · d" /101 . . jj y t e eSlgnate a~r1lnes. However, a rate provlslon 

appeared for the first tirne in the agreement concluded between 

98. ICAO Doc. 8681 - International Agreement on the 
Procedure for the Establishmentbof Tariffs for 
Scheduled Air Services (Paris, 10 July 1967), 
Art. 2. l, p. 4. 

99. Stephen Wheatcroft, Air Transport policy (London 194;) , 
p. 75. J 

100. The proceedings; supra note 73, Sec. III, Chap. l, 
Vol. l, p. 385. 

101. Wayuraku1, W., The Control of International Air Trans
port in Thailand. A thesis presented to the I.A.S.L., 
McGill university, August 1966, p. 85. 
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the United Kinqdom and the United States at Bermuda in 1946. 

Annex II of the Bermuda Agreement provides that rates to 

be charged by the designated air1ines by either contractinq 

party for carriage ~etween points in the territory of the 

United States and points in the Unit,ed Kingdom "sha11 be 
,~ 

subject to'the approva1 of the Contracting Parties within 

h o 0 t 0 t' 1 d b1' . ,,102 t elr respectlve cons l utlona powers an 0 19atlons. 

In additiop, the two contracting parties have agreed that ~ 

they should be guided by any rate resolutions adopted by the 
tif 

. l' . . 103 Internatlona Alr Transport Assoclatlon. The ECAC Standard 

Cl . ., f hl' f . ff 104 auses contaln a prov1s1on or t e regu atlon 0 tarl s. 

A. Regulation of ~ariffs in the Libyan bi1atera1 
agreements 

AlI the bilateral air transport agreements concluded 
~--~ \ 

by the' Libyan Arab Jamahiria contain a clause dealinq wi th' 

the procedure to be fol1owed in order to fix the tariffs to 

be charged byOthe airlines designated by the contracting 

parties.' Such procedure can be divided into the fol1owing 

)categories: 

According to the first category, which covers ~ost 

of ,the Libyan bilateralism, tariffs may be fixed: 

102. 

103. 

See Section II, para. 
Agreement, supra note 

Ibid., para. (b). 

(a) of the Annex to Bermuda l 
149, Sec. IV, Chap. 1. 

1 
l04.;>See Art. 7 of the ECAC Standard Clauses, ICAO Circular 
~ 63-AT/6, supra note 83, Sec. III, Chap. l, p. 118. 
, ~ 

----~---_._._---_._.~ 
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a) according to ~e resolutions adopted 
by the International Air Transport 
Association (rATA), or by any other 
organization to whlch the airlines 
concerned are members: 105 or 

b) by an agreement between the designated 
airlines, where the airlines concerned 
are not Members to the same organiza-
tion, or when no resolution was adop~ed 
by the International Air Transrort 
As~ociation! o~ by the organization to i06 
WhlCh the alrllnes cGncerned are menbers. 

According to the second category which covers sorne 

of the Libyan bilateralism, tariffs shall be fixed by a 

mutual agreement between the designafed airlines of the two 

contracting parties, after having consultations with the 

other airlines operating over the whole ®r part of the route 

in questio~. In deterrnining the tariffs th~ airlines shall, 

wherever possible, reach an agreement thro~gh the rate
/ 

? 
mak~ng procedure established by the international body to 

,J. b h . d" .' mb 107 wIl~ch ot des~gnate a~rllnes are me ers. 

105. See Art. Ip, para. 2(a) of the air services agreement 

106. 

107. 

ia, sup~a note 76; also 'see Art. 10, 
of the air services agreement with Syria, 
18. . 

of the agreement 
10, . para. 
Saudia Arabia, 

...... 

See Art. 9, para., 3 of the air services agreement 
with the u.~suera note 27; see also Art. 9, para. 
2 of the air ser~~ces 'agreement between the Libyan 
Arab Jamahiria aïa Niger, concluded on Oct. 18, 1971. 
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Finally, in the air service agreement between 

the Libyan Arab Jarnahiria and the Soviet-UBJon, the Inter-

national Air Transport Association is not mentioned, 'gnd 

the only way for the fixing of the tariffs to b~ charged by 

the designated Jairlines, is by an aqreement between the 

. . 108 . 
alrllnes concerned. However, ln the event that only one 

_"J 

contracting party has designated an airline in respect to 
î 

any of ~he specified routes, and the tariffs which may be 

charged for carriage on the route in question has not been 

fixed in accordance with resolutions adopted by the Inter-

.national Air Transport Association, thé airline designated 

by the other contracting party to operate the route may 

unilaterally fix the tariffs thereof.
109 

B. Government approval 
Jo 

AIl the bilateral air.transport agreements concluded 

by the Libyan Arab Jamahiria make tariffs subject to govern-, 

ment approval. The tariffs fixed according to the Inter-

national Air Transport Association resolutions, or by a mutual 

agreement between the designated airlines, or unilaterally 

by the airline designated by the other contracting party; 

when only one contracting party has designated an airline to 

108. 

109. 

See Art. 10, para. 2 of the air services agreemènt 
with the U.S.S.R., supra note /4. 

See Art. 13, para. 2{b) of the air services agreement 
with Tunisia, supra note 37; see also Art. 10, para. 
2(b) of the air services agreemen~ with Sudan, supra 
note 19. 
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a • 

operate on specifie rputes, shall be submitted to the 

. .' f . DO 110 
aeronaut~cal author~t~es 0 the contract~nq part~es. 

Sorne agreements require that the submission shall be made 

"at least thirty (30) days before the proposed date of their 

, d ' "Ill 
~ntro uct~on . 

112 Other agreements reguïre ninety days, but most 

of the Libyan bilateral agreements do not specify a 

for the submission of the agreed ~ffS.l13 
fixed 

period The 

writeli-> of this pap,~r be,Lives that even in this case when 

there is no specifie period for the submission of the 

1 tariffs to be charged, such submission must be made in reason-

able time, inPorder to give the aeronautical authorities of 

the contracting parties,. the. time needèd -.fG:t;' studying such 

tariffs. tn spe~ial cases, t~~-6eriod mentioned above for 

the submission of tariffs may be reduced by an agreement 

110. See Art. 7, para. 3 of the air services agreement with 
Yugoslavia, supra note 62, and Art. la, para. 4 of 
the air services agreement with Hungary, supra note 89. 

Ill. See Art. lO(b) of the air services agreement with 
Morocco, supra note 88, and Art. 9, para. 3 of the 
air servie s agreement with Nige~, supra n6te 107. 

112. In the bila eral agreement with the U.K. of 1971, th~ 
tariffs a eed'upon by the designated airlines, shall 
be sub 'tted to the aeronautical authorities of the 
two co t acting parties, at least ninety (901 days 
befor he proposed date of their introduction .. See 
Art. f Libya-the U.K. agreement, supra note 27. 

1~3. See Art. 10, para. 4 of the air services agreement 
" " with Yemen, supra note 85. 
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between the aeronauti~al authorities of the two contracting 

parties. 114 Such tariffs shall become effective upon noti-

fication by tHe aeronautical authorities of both contractinq 
~'---""-~ __ I'/ 

p~rties declaring their approval, od upon the exp,iration of 

(ourty five days after the receipt of t e proposed rates 

. l 'f" ", 115 Wlt10ut any notl lsatlon. In the ai services agree~ent 

with the Uniteg Kingdom, the above peri ct i8 reduced to 

116 thirty days. The. air services aqreement with Austria 
[! • 

provides that Il In ~hé' absence of -approval of the proposed 
1 

tariffs, the aeronautical authorities snall, upon request of 

the aeronautica1 authority of one Contracting Party, within 

lsixty days enter into consultation wi th a view to find a 

solution to the matter". 117 

To conclude this section, it is worth to point out 

that, in the event that the designated airlines did not 

reach "an agreement relating to the tariffs to be charged, 

or if the aeronautical authorities of either contractinq 

114. See Art. 9, para. 3 of the air services agreement 
with Niger, supra note 107, and Art. 10, para. ~b) 
of the air services agreement wit~ Mo~oèc , supra 
note 88. "" 

See Art. Il, para. 3 of the ai~ser ices agreement 
with Turkey, supra note 51, and Art. 10, para. 3 of 
the ai~ services agreement with France, supra note 38. 

116. See Art. 9, para. 5 of the air services agreement with 
the U.K., supra note 27. 

117. See Art. Il, para. 3 of the air services agreement· 
with Austria, supra note 3i. 

1 
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party disapproved such tariffs, the aeronautical authorities 

of bath contracting parties shail try to determine the 

~ariffs'in question 

The 1ast step to be 

118 
by~àh agreerne,nt between therns~lves . 

. 
taken to fix tariffs, in the event that 

Il 

the aeronautical authorities did not reach an agreement is 
e, 

the application of the provision' r'elatil\J.CJ to the settlement 

of disputes, which is going to be discussed in the followinq 

section. However, during the period when no aqree~ent is 

reached the tariffs in force, and in the even that there is 

no tariffs in force, the tariffs internationally recognized 

by the s,cheduled interna(io~~il airlines, sha1l be charged by 

" j' the airlines of bath con-tracting part'ies on the routes under 

d , t 119 
~spu e. 

Finally, it is worth to mention here that some of 

( -' 

the Libyan air transport agreements stipula te, that, rates 
1> 

presently in force may rernain until an agreement concerning 

the tariffs' ta be charged is reached, qut it would not he , 

applicable for more than twelve months from the date at which 

the old tariffs have expired. 120 

118. See Art. 10, para. 4 of the air 'services agreement with 
Iraq" supra note 32. 

119. See Art. ID, para. 4 of the air services agreement with 
Saudia Arabia, supra note 17. 

120. See Art. Il, para. 4 of the air services agreement with 
Turkey, supra 'note 51. 
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. , 
Se~tlement of disputes Section V: 

When a bilateral agreement enters into force and 

becomes operative, a number of disputes, may arise between 
, 

the oontracting parties concerning the application and 

the interpretation of its provisions, and therefore a clause 

regarding the settlement of disputes that may arise~s 

needed in every bilateral agreement. The Chicago St~ndard' 

Form does not contain any clause dealing with the 

ta be follo",ed for the settlement of disputes, but Lt suggests 

that a provision for arbitration may _be inserted, the details 

of which will be a matter of negotiation between the parties 2 
12"1 to each bilateral agreement. The ECAC Standard Clauses ~ 

, , 

clause for the settle'ment of d~sputes. 122, Article ; contain a 

13 of the ECAC Standard Clauses provides a two-step procedure 

for the settlement of disputes that may arise: 

1. Direct negotiation between the contract
ing parties. 

2. Arbitration on failure ta reach a settle
ment through direct negotiation. 

The Bermuda Agreement of 1946 aIse provides p two-

step procedure for the settlement of dis~utes arising between 

121. See Art. 9 of the Chicago Standard Ferm, ICJ\.O [)oc. 
62.ATj6, supra note 83, Sec. III, Chap. l, p. 115. 

, 
122. See Art. 13 of the ECAC Standard Clauses,' ibid., 

p. 120. 

1 

1 
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the contracting parties relating to the application and 

interpretation of the provisions of the agreement. These 

two steps are: 

1. Direct consultation ~etween the contract
ing parties. 

2. Referring the dispute to the Council of 
the Provisional International Civil 
Aviation Organization or ta the Couneil 
of its successor, the International 
Civil Aviation Organization. 123 

The International Air Services Transit Agreement 

and the International Air Transport Agreement contain an 

arbitral clause referring to Chapter XVII (Articles 84-88) 

of the Ch~cago Convention any dispute relating to the appli-

cation ~nd interpretation of the respective agreements which 

b 1 d h h "" -124 h f cannot e sett e t roug negot~at~on. Capter XVII 0 
) 

the Chicago Convention outlines the essential procedures 

which require eornpulsory arbitration by the International 

Civil Aviation drg-anization Couneil with a possible appeal 

ta the International Court of Justice or to an ad hoc tribunal 

d b h "t h d" 125 agree y t e part~es 0 suc ~spute. 

123. ,See Art. 9 of Bermuda l Agre;ement, supra note 149, 
Sec. IV, Chap. I. 

124. See Art. 2, Section 2 of the Air Transit Agreement and 
Art. 4, Section 3 of the Air Transport Agreement, 
supra notes 123, 131, Section III, Chap. I. 

125. Bee Art. 84 of the Chicago Convention of 1944, supra 
note 84, Section III, Chap. I. 

ri 
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All the bilateral air transport agreements 

concluded by the Libyan Arab Jamahiria'contain provisions 

for the settlement of disputes relatinq to the interpreta-

tion and the application of the res ctive aqreements. With 

regard to the procedure to be the settlement 
1 

of disputes, the Libyan bilateral agreements can be divided 

into: 

A .. Bilateral agreements with a three-step procedure 

Most of the Libyan bilatera1 ag~eements provide 

three steps for the sett1ement of any dispute arising: 

126. 

1. Direct negotiation between the contraGting 
parties. 

2. 

3 . 

"To refer the dispute for a decisiop to 
sorne persan or body, if both contracting 
parties agreed td do sa." 

To submit the dispute for a decision to a 
tribunal of three arbitratQrs, at the 
request of 'either party.126 Each contract
ing party shal1 nominate an arbitrator 
within a period of sixt y days from the date 
of receipt by ei ther contracting party from 
the other of, a notice through diplomatie 
channe1s requesting arbitration, the third 
arbitrator shall be appointed by an agree-

. ment between the first two arbitrators 
within a further period of sixt Y days. If 
either contracting party failed ta nominate 
an arbitrëtltor, or if the two arbitrators 
d~d not reach an agreement about the third 
~rbitrator, within the specified period, 

See Art. 14, paras. land 2 of the air services agree
ment with Austria, supra note 33, and Art. 12, paras. 
1 and 2 of the air services agreement with Sudan, 
'supra note 19. 
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either contracting party may ask the 
President of the International Civil 
Aviation Organization Council ta nominate 

, an arbitrator or arbitrators as the case 
requires. The third arbitrator who acts 
as a president of the tribunal shall bi:.127 1 
in al! cases a national of a third sta

J 
In the Libyan~Iraqi bilateral air transport agree-

ment, the person who nominates an arbitrator in the cases 

mentioned above, is the President of the Arab Civil Aviation 

Council (A.C.A.C.) .128 It also stipu1ates that the third 

arbitrator, who acts as a president of the triounal, shall 

be a nationa~ of an Arab State. 129 However, the parties to 

a dispute undertake to comply with any decision given by the 

arbitral body.130 

B. Bilateral agreements with a two-step procedure 
c1c3:use J 

L dispute 

According to the two~step procedure clause, any 

arising shall be ~ettled: 

) 

127. See Art. 17, para. 2 of the air services agreement 
with Tunisia, supra note 37, and Art. Il, para. 2 of 
the air services agreement with Saudia Arabia, supra 
note 17. 

12B. The Arab Civil Aviation Council is a regional organiza
tion similar ta ECAC~ established through the Arab 
League, in order ta develap the art of civil aviation 
between the Arab States. 

129. See Art. 12, para. 4 of the air services agreement 
with Iraq, supra note 32. 

130. See Art. 12, para. 3' of the air services agreement 
with France, supra n~te 38, and A~t. 12, para. 3 of 
the air services agreement with Bu1garia, supra note 76. 
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1. By direct negotiation between the 
aeronautical authorities of the two 
contraeting parties, or through diplo
matie ehannels. 

2. To submit the dispute to an arbitra!31 
tribunal composed of three members . 

C. Bilateral agreements with a one-step procedure 
clause 

Aceording to the one-step procedure clause, the 

only way that may be used for the settlement of any dispute 

arising is the negotiation between the contracting parties 

which ean be direct between the aeronautical authorities 

132 or through diplomatie channels. 

Wi th regard to the expenses, sorne Libyan bilateral 

air transport ~9reements provide that each party to the 

dispute shal1 bear the expenses of its own members as weIl 

as the expenses of its representatives in the proceedings of 

the arbitral tribunal. The expenses of the President of the 

131. See Art. 14, para. 1 of the air services agreement 
with the Swiss Confederation, supra note 5, and Art. 
12, para. 2 of the air services agreement with Yugos
lavia, supra note 62. The procedure for nominating 
arbitrators is the same as the procedure discussed 
above, except that in sorne agreements the period for 
the nomination of the thi~d arbitrator is redueed 
to thirty (301 days. See Art. 12, para. 3 of the 
air services agreement wi th Yugoslavia, ibid. -

132. See Art. 16 of the air services agreement with the 
,U.S.S.R., supra note 4, and Art. 12, para. 3 of the 
air services agreeme'nt with Hung~ry, supra note 89. 
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tribunal shall be borne by both parties equally.133 How-

ever, even in the absence of express provision concerning 

-the expenses of arbitral tribunals, parties generally bear 

134 
their own costs and share equally any other expenses. 

To conclude this section, it is worth to point out 

that a large number of bilateral air transport agree~ents 

contain arbitration clauses for the settlement of disputes. 

Such provisions have been utilized in only,two cases, the 

, b" 135 d h l France-U.S.A. a1r transport ar 1trat1on, an t e Ita y-

, b" 136 U.S .. A .. a1r. transport ar 1trat10n. 

The failure to use arbitration cannot be regarded 

as ~ result of lack of disputes, but as'a result of the fact 

that States ,prefer to settle their disputes by consu1tationt~ 137 

133. See Art. 12, para. 4 of the air services agreement with 
Yugos1avia, supra note 62. 

134. Bin Cheng, supra note 162, Sec. IV, Chap. l, p. 464. 

135. For the decision of the Arbitra~ion Tribunal decided at 
Geneva on Dec. 22, '1963, see International Legal 
Materials, Vol. 3 (Washington, D.C.: American Society 
of International Law, July 1964), pp. 668-720. 

136. For the decision of the Arbitration Tribunal, decided 
on Dec. 22, 1963, see ibid., pp. 1001-1003. 

137. Bradley, M.A., "International Air Cargo Services: 
The Italy-U.S.A. Air Transport Agreement Arbitration", 
McGill Uni versi ty 'Law Journal, Vol. 12. (1966-1967), ' 
p. 312. 
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The reasons for this are: 

1. States have often li ttle to gain 
poli tically and a lot to lsoe economi
cally by en te ring in lengthy litiga
tion of air transport disPu~,es. 

2. A large numbel' of States doubt that the 
International Civil Aviation Organiza
tion Council is able to exercise 
adjudicatory functions wi th the requisi te 
j udicial impartiali ty. 

3. The ICAO CouncE has shown very little 
enthusiasm for the exercise of the 
functions that has been conferred upon 
it. 

4. The dispute-settling machinery established 
by the Chicago Convention is by no means 
a model of legal draftsmanship; it leaves 
many important questions unsolved, whieh 
may have discouraged States from resorting 
to it. 138 

Sec tion VI: En try in to force, Hodifiea tion, and 
Terrnination 

I. Entry into force 

Neither the Ohicago Standard Form nor the ECAC 

'Standard Clauses contain any provision dealing wi th this 

matter, d~e to the faet that it is not possible ta standardize 

a provision dealing wi th the entry into force, sinee each 

treaty or agreement cornes into force according to its own 

terms, as agreed between the contracting parties pursual).t ta 

the consti tutional or the' 1ega1 requirement of each State. 

138. Burgenthal, T., Law-Makin in the International Civil 
Aviation Organizatl.on (1969 , pp., 123-124. 

;/ , 
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Bin Cheng describes the parties of any agreement as the 

masters of its contents, which means that the~ have ull 

ffeedom to decide when such agreement is ta come into 

force. 139 

AlI the bilateral air transport agreements conclu ed 

by Libya contain provisions dea1ing with the entry into 

force, but the methods used vary fromya;, agre~ent to another. 

However, these_ methods can be put as fo11ows: 

A. Agreements!1 which app1y provisiona11y as 
from the date of its signature, and 
enter into' force when the contractin~' 
parties have notified each other, that 
their'constitutiona1 forrnalities, with 
regard ta the entry into force have·' 
been fu1fil1ed. 140 

.' B. Agreements which corne into force upon 
the exchange of diplomatie notes between 
the governments of. the contracting 
parties, in accordance wi th the coansti tu
~ional procedure of.each 6tate. 141 

C. Agreements which come into force after 
the expiration :6f specific period' follow

. ing the date on which the' contracting 

" 
139. Bin Cheng, supra note 162, Sec. IV, Chap. l, p. 468., 

140. See Art. 17 of the air services ag,.reemen t wi th the 
Swiss . Confederation, supra note 5, and Art. 17 of' 
the air:' services agreement wi th Iraq, supra note 32. 

Hl. See Art. 19 of the air services agreement. with the 
U.S.S.R., supra note 4,'and Art. 17 of the air 
services agreement with Bulgaria, supra note 76. 
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parties have notified each other, by 
the exchange of diplomatie notes of the 
completion of their respective cansti-' 
tutiona1 requirements. 142 

Final1y, it is wo~th to point out that Libya-" 

United Kingdom air transport agreement of 1953 ,provided 

that the exchange of the instrument of ratification shou1d 

take place within six months from .... the date of signature, 

and if such ratifications have not been·received/during this 

perioq, either contracting party may terminate the provisiona1 

. . . h . 143 appl1cat1on of the agreement by a S1x-mont not1ce. 

II. Modification 

Both the ECAC Standard Clauses and the Bermuda Ag~ee-

'lnent of 1946, contain provisions dealing with modification of 

< 
the terms of the bi1atera1 agreements or modification of the 

~ 144 
annexes ta the Qgreements, but no similar provision is 

found in, t,e Chicago Standard Form. 
A" 

,,.-.d/ 

. 142. In the agreement with Austria, a period of sixt Y 
(60) days must expire fo11owingothe exchange of 
diplomatie notes, in ord~r that the agreement enter 
into force. 

) 

( 

143. See Art. 15 of the air services agreement with the 
U.K., supra note 31. This agreement was terminated 
by the conclusion of another agreement on July 13, 
1971. 

144. See Art. 10 of the ECAC Standa~d Clauses, supra note 
83, Sec. III, Chap. l, and Art. 13 of Bermuda l 
Agreement, osupra note 149, Sec. IV, Chap. l. 

-'1 
1 

1 
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AlI the bilateral air transport agreements , 

concluded by the Libyan Arab Jamahiria contain provisions 

dealing with the modification of the terms of the agreement 

1~5 itself ~nd-the modification of the annex ta the agreement. 

As a general rule, modification to the 

"Il ~r the ann~x to i t~'G:an on-ly be made by 

. . 146 e contractlng partles. 

terms of the agreement 

consultation between· 

In sorne agreements, modification to the annexes may 

be-made by an agreement between the aeronautica1 authorities 

f h .. 147 hl' b ote two contractlng p~rtles. T e consu tatlon etween 

the contracting parties shal1 begin within a period of sixt Y 

148 
days. In sorne agreements this p~riod is reduced to thirty 

days in regard ta modification 
/, 149 

t9 the 'annexes. Any 

\ 

145. See Art. 13,of the air services agreement with the 
Swiss Confederation, supra note S,and Art. 16 of the 
air services agreement with Austria, supra note 33. 

146. See Art. 13 of the air services agreement with Syria, 
supra note 18, and Art. 14 of the aïF services agree
ment with Sudan, supra note 19. 

147. See Art. 13, para. 2 of tWe air services agreement with 
the Swiss Confederation, supra note 5, and Art. 14, 
para. 2 of the air serviées agreement with Turkey, 

148. 

, supra note 51. 

See Art. 13 of the air services agreement with Yugos-
1avia, supr~ note 62, and Art. 15 of the air services 
agreement wlth the U.S.S.R., supra note 4. 

See Art. 16, para. 2 of the ~ir services agreement 
with Austria, supra note 33~' and Art. 13, para. 2 
of the;,'air services agreement with Morocco, supra 
note 88. 

/ 
}' 

j' 
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modification to the terms of an agreement, as agreed upon, 

shall come' into force, in sorne agreements, as soon as the 

instruments of ratification have been exchanged between .. 
h . . 150 t e contractlng partles. In others, such modification 

shall come ipto force when confirmed by the exchange of 

151 diplomatic notes. 

with regard to the modification to the annexes, 

most bi1ateral air transport agreements 'concluded by the 

Libyan Arab Jamahiria provide that any amendment to the 

annexes as agreed upon, shall côme into force after it has 

. d h " .... ,.-.J.52 been conflrme by t e exchange of dlp10matlc notes. 

Others require, in addition to the above conditions, the 

expiration of specific period. 153 In the bilateral air 

services agre~ment with Sudan, any amendment to the annex 

to the agreement sha1l come into force from the date in which 

an agreement was reached between the aeronautical authorities' 

150. See Art. 13, para. 1 of the air services agreement 
with Syria, supra note 18, and Art. 14, para. l of 
the air services aqreement. \<1Ï th Sudan, supra note 19. 

151. See Art. 14, para. 1 of the air services agreement 
with Bu1garia, supra note 76,'and Art. 6, para. 3 
of the air services agreement with Chad, supra note 20. 

152'. See Art. 13; para. 1 of the air services agreement wi th 
the Swiss confederation, supra note 5, and Art. 14, 
para. 2 of the air services agreement with France, 
supra note 38. 

153. Art. 16, para. '2 of the air services a~reement with 
Austria, supra no~e 33. 

1 

1 

~ 
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f h " 154 ote two contractlng partles. 

Final1y,·we must point out that a bilateral agreement 

can be modified by the conclusion of a general multilateral 

convention concerning air transport, if _the contracting 

parties of a bilateral agreement become bound by it. 155 

III. Terminatiofi 

All thé bi1ateral air transport a~ê'ments concluded/--~-----=-; 
by the Libyan Ar~b Jamahiria contain clauses dea1ing wi~ 

156 / 
the termination of the agreements. According to these 

clauses, either contracting party may at any time terminate 

h b ' 'f" 157 S h t'f' t' t e agreement y a wrltten notl lcatlon. uc no 1 lca lon 

sha11 simultaneous1y be communicated to the International, 

"1 ' , 0 ' . ( 0) 158 1 th" . C1Vl AVlat10n rgan1zatlon ICA. n e alr serVlces 

agreement with Iraq, the not~ce of terminatior shall be 
1; 

154. See Art. 14, para. 2 of the air services agreement 
with Su~an,supra note 19. V 

155: 

156. 

157. 

158. 

See 
the 
air 

Art. 12, para. 2 of the air services agreement with 
U.K., supra note 31, and Art. 13, para. 3 of the 
services agreement with Hungary, supra note 89. 

See Art. 16 of the air services agreement with the 
U.K., supra note 27. 

See Art. 15 of the air services agreement with Bu1garia, 
supra note 76, and Art. 15 of the~ir services agreement 
with Turkey, supra note 51. ~ 

See Art. 16~of the air services agreement with Chad~ 
s~Pha note 20, and Art. 15 of the air servic~s agree~nt 
W1t France, supra note 38. 
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cornmunicated in additîon to th International Civil Aviation 
~ 

Organization, to the Arab Ci il Aviation Counci1. 159 'The 

air services agreement wi th the ~~.~ S. S. R. does not require 

the communication of such notificat on to the Internati0na1 , 

Civil Aviation Organization or t~~~ny other international 

b d 160 o y. 

However, the notice of termination becomes effective 

after the expiration of twe1v~ months from thé date of receipt 

of the notice of termination by the other contracting party, 

un1ess such notice is withdrawn by an agreement between the 

two parties prior to the expiration of this period. 161 In 

the air service agreement with the Swiss Confederation, the 

notice of 'ter~ination becomes effective at the end of the 
, . 

summer or winter timetab1e period .-during which a period of 

162 twe1ve months has e1apsed. 

In the event that the other contracting party did 

not acknow1edge the receipt of the notice of termination, 

159. See Art. 15 of the air services agreement with Iraq, 
supra note 32. 

160. 

!.L 
161. 

See Art. 17 of the air services agreement with the 
U.S.S.R., supra note 4. 

See Art. 14 of the air services agreement with Morocco, 
supra note 88, and Art. 16 of the air services agree
ment with Yugoslavia, supra note 62. 

162. See Art. 16 of the air services agreement with the 
Swiss Confederation, supra note 5. 
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such notice shall be deemed to be received fourteen days 

after the receipt of the notice by the International Civil 

A · . 0 . t' 163 v~at~on , rgan~za ~on. 

Finally, we ought to mention that even in"the . 
absence of a termination clause, an agreement can be termi-

nated by an agreement between the two contracting partie~, 

especially when they decide to conclude a new agreement 

d ' h " 164 superse ~ng t e ex~st~ng one. 

) 

163. See Art. 17 of the air servi~~s agreement with 
Austria, supra note 33. In the agr,eement. with Chad 
the fourteen days perio9 was extended to fifteen 
days. 

-164. The air services agreement of 1953" w!th the U.K., 
was term!nated by the conclusion of a·new agreement 
on July 13, 1971. 

• 

, 1 
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CONCLUSION 

The ab ove ana1ysis of the bi1atera1 agreements 

concluded between the Libyan Arab Jamahiria and other nations 

for the regulation of inter~ational air transport illustrates 

that this country has reqarded bi1ateralism as the appro-
1 

-
"priate legal instrument for the establishment of international 

air services, the exchange of transit and traffic riqhts', l 

and as means for the protection of its economic interests, 

its sovereignty and its security. 

Up to the present day, Libya has concluded more 

than twenty five bilateral air transport agreements with 

nations in Africa, Asia and Europe. Most of~ese agreements 

were conc1uded during the years following the~tember 
Revolution of 1969.

2 

In the last de cade , an important change occurred in 

Libyan relations wi th the outside \'lor1d by the establishI'lent . , 
of close contacts with the Eastern Europe countries and more 

~ 

contacts with thB Arab countries in Asia and Africa. Conse-

quent1y,bi1atera1 air transport agreements were conc1uded 

1. The Libyan Arab Jamahiria is not a contracting party 
to the International Air Services Transit Agreement nor 
to the Internation~1 Air Transporf~ Agreement. 

2. During the years fo11owing 1969, the Libyan Government 
conc1ude'd more than seventeen (17) bi1ateral air trans-, 
port agreements. 

-, , 

11 

<""'1 
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\. with these nations and new air services were inaugutated. 3 

The policy adopted by the Libyan Arab Jamahiria 

in concluding air transport bilateral agreements may be 

judged by the writer of this paper as the best pos~ible policy 

that can be adopted by a small nation with very little 

experience in the field of the air transport industry and 

wit~ a young national air carrier. 

However, the policy adopted by the Libyan Arab 

Jamahiria in aIl its bilateral air transport agreements, 

applies the principles advocated by the United Kingdom at 

the Chicago Conference of 1944: predetermination of the 

capacity to be offered and government control of the tariff~ 

to be charged. The Lipyan policy leaves the amount of capa

city to be offered in the hands of the aeronautical 'authorities 

of the contracting parties who should reach an agreement before 
1 

the inauguration of the agreed services, after taking into 

consideration certain general principles inserted ,in each 

4 
bilateral agreement. It also leaves the qu~stion of tariffs 

to be charged for carriage of passengers, mail and ca~go in 

the hands of the designated airlines, which have to take into 

3. Before 1969, the Libyan Governrnént did not conc1ude any 
bilateral agreements with Eastern Europe countries, and 
conc1uded a few agreements with Arab States. 

4. See Section III, Chapter III, pp. 135-139. 

- .. 

_____ ----2 ____ ~ ___________ -
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consideration ap~ resolution adopted by the International 

Air Transport Association (rATA).5 And as a safeguard- for 

the national interests and for more protection to the national 

air carrier, aIl the Liby?n bilateral agreements provide for 

the approval by the aeronautical authorities of the contract-

ing parties of any agreement reached by the designated air 

carriers in regard to the question of tariffs.
6 

Finally, the writer of this paper believes that the 

Libyan Arab Jamahiria is very generous in granting Fifth and 

Sixth Freedom rights to the air carrie~ of other nations, 

without taking into account the fact that the Libyan national 
, 

air carrier is unable at the present time to exercise as much 
1 

Fifth and Sixth Freedom as the carriers of those nations, 

~ and therefo~e sOrne adjustment is needed in order to provide 

more p~o~ection to the national ai~ carrier. 

5. See Section IV, Chapter III, pp. 142-144. 

6. ~., pp. 144-146. 
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