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ABIIRAELI

{
“The study analyzes the proolem of protection of creditors of

one-ship compénies conlstituting a related group. The leqal
principles governing group liapility in the field of corporate
law, maritime 1law and public international law are examined
th;bugh the Jjurisdictions of oritain, Canada, france and
Greece, There is a parallel debate in all the above fields of
law and jurisdiction as to whetner these group comppnies must
be treated as independent entities or as part of a larger
enterprises, the group. It is suggestal that in accordance
with the economic realltyﬂ shipping groups should be treated
as single economic units, Therefore in case of the insolvency

of a one jroup compaNhy, group liability should be ipposed;

i.e., when arrest of the vessel of a one-ship company is not

5

possible, arrest of other ships of the group fleet should be
A

permitted.
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RESUME

La présente étude analyse le probl2me de la protection des
créanciers das groupes de societés possédant un seul bateau,
Les principles  légaux gouvernant la responsabilité du groupe
¢n natidre de droit des sociétes, de droit maritime et de
droit international public sont examinés dans les syst@mes
juridiques canadien, britanigue, francais et grec. Dans ces
divers secteurs du droit et juriaictions, une mdme question se
pose de savoir si ces groupes de sociétés doivent 2tre traités
coane des personnes autonoames ou comme parties d'un plus vaste
enseable, Nous sousmettons dans le présent travail que les
groupes propriétaires d'un bateau dev;it 8tre traités comme
ube Seule entité économique, Dbe la sorte, en cas de faillite
d'un :el groupe, leur responsabilité solidaire devrait Btre
retenue; quand le saisie du bateau de ce groupe n'est pas

possible, on devrait pouvoir saisir les autres bateaux des

%

mesbres du groupe,
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The economic ana industrial life 0of the post Second World
War era has been dominated oy tane ohenosanon of groups of
companies., '\In the shippinhy ainaustry particularly, large
corporate networks have peen created not only oecause of the
concentration process, but also Jue to the
compartmentalization of singyle salnping enterprises into as
many companles as the 3hl1ps they OwWn,

The complex corporate struacture of shipping 7roup
comfpanies has posad a yreat rangye of Iifficult 1legyal issues
such a3 problems ot private interaational law, anti-trust 1law,
law of aliens and fiscal law. Tnis analysis, however, will
concentrat2 on the 1ssue or wnether the liabtility of one-ship
companlies arisiag froa the expioitation of a ship can be

1
extendad to other companies ot taes 3roup., The so0lution to
this problem is of signiricant 1mpnrtance for the protection
oY crelitors because,'as the s1tuation stands now, one-ship
companies have effectlvely‘llmlte] claimants to proceedings
ajJainst a 3small davision ot the whole enterprise, the
artificial legal person and 1ts -0lo asset, the ship.

The protecsion of <creaitors of one-ship conmpanies
belonginy) to a jJroup is examidea at three levels., Firstly, on

the company 1law 1level, I discuss whether or not group

ond
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companies function independently and whether or not groups
shouid be treated as single economic units with interests and
functiohs of their own. Secondly, on the maritime law level a
parallel @movement 1S observeu with respect to the only
substantial asset of the single-vessel companies, the ship.
In thi§3fﬁeld of law, the 1ssue, coloured with the linguistic
traditicn to personity ships, is whether a claim against the
vessel of a one-ship company can‘rbe enforcel against the
otherships of the group. Thirdly, on the public international
law level I 1iscuss wnether state shippindventerprises with a
group structure should be treatea as their rival private group
companies,

The solutions provided by company law, maritime 1law and
public international law are not uaiform in all countries. To
illustrate this diversity the jurisdiction of four of the
biggest maritime nations, Britain, Canada, Prance, and Greece
are examinel, These <c¢ountries have bheen selectedl because
Britain and Canada are amonyg the most significant common law
jurisdictions, whereas France and Sreece reprasent—examples of
the civilian tradition, 0% the company law level, it has been
necessary to enrich the comparative analysis of the above
jurisdictions by examining the methodology of the E.E.C.

proposals for a group legislation and the rich U.S. case-law

on shipping groups. Similarly, on the level of maritime law
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the scope of the analysis of credi;ors' protection has been
broadenel by an examination of the South African lavw on arrest
of ships, the most developed maritime legislation with respect
to problems created by one-ship companies.

This paper 1is dlvided‘lnto five parts. In Part One the
historical evolution, structure and behaviour of shipping
jroup 'companies are examlned. on the basis of the above
findxnés, in Part Twc the protection of creditors is ~ramined
under the remedies of company iaw, There are two schools of
thought as Ito the treatment ot grouo companies. The first
school of thought, Xxnown as corporat2 entity doctrine, holids
that 2ach group company snoula be treatei individ;ally and
that the liability or one company cannot te extanded to other
corporations of the group, 3ritain, CTanada, France and Greece
adopt in principle the corporate =2ntity doctrine. With a few
exceptions where érqup liability has been imposed statutorily,
the main qualifications of the coroorate entity loctrine come
from judicial decisions. british and Canaldian courts have
imposed group liapility on tne pasis of a broad notion of
equity and misrepresentation by means of the doctrine of
lifting the corporate veil and tne agency analysis. french
courts have reached the same results by applying the principle

-
of good faith and the theory ot "group appearansily, Greek

courts have followed the example ~by the judicial construction

','\

el



of de_facto partnerships.

Under the second school of taought, the economic entity
doctrine, groups are recognized as economic units with
interests and functions prevailing over thoée of their
constituent @meambers, The proposed E.B.C. legislation of
groups aaopts the economic entity doctrine. The E.E.C.
proposals, are based on two elements: firstly, there is a
presumption that a company which holﬂs a controlling interest
in another forms with the latter a group; ani secondly, ;here
is recognition of the power or the parent to direct its
controlled companies: as a consideration of which the parent
becomes liable for the liabilities of its subsidiaries.

Part Three examines the protection of creditors under the
maritime principle of arrest ot ships. The regime of the
arrest of ships is governed by the 1956 Brussels Interxnatiopal
Cconyention-on Arrest of Ships, Canada is not a party to this
Convention and permits arrest only against the ship in
connection with which a maritime claim érose.‘ Britain, France
and Greece have ratified the Convention and therefore permit
arrest either of the ship in <connection with which a maritiame
claim arose or against a “siste;-ship". "Sister-ship"” 1is not
defined uniforsly in the above three countries. In the U.K.,
"sigter-ship" means any ship other than the offending ship

that is beneficially owned by the person liable on the clain.

- - ~ o
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It has been suggested that the tgrm "beneflcial owner" refers
to the group and that, thus, any ship belonging to other
companies of the group can :allv under the definition
"sister-sh}p". In France there is dsbate as to whether
"gister-ship" means any ship pelonjing to any person liable on
the claim or to a liable owner or J4emise charterer only. With
respact to the phenomenon of "one-ship" coapanies, French
courts have developed the theory of "group appearance"
according to which controlling aad controllad cosmpanies are.
presumed to appear to third parties asg one sinjle entity, the
group. Therefore, French courts have permitted the arrest of
ships of othar.affxllated companics of the group. In Sreece,
sister~-ship means a ship belonginyg to a liable owner or demise °
charterer. s3reek courts have deteated one of the practices of
shipping groups, the transfer of the "offanding" ship of
one-ship conmpany to another company of the group. They have
held that the “offending™ ship, as a going concern, may be
arrested in the hands of the ney owner Jlespite --the change of
ownership.

Part Four re-examines the solutions provided by the four
jurisdictions studied on the issue of protection of creditors
of shipping group companies. It 1is suggested that a group
legislation based on the principles of the EZ.E.C. proposals

appears the best way of protecting creditors of shipping
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groups., The advantages of this solution, are both econoaic

"and lejal., From an economic point of view, shipping group

companies, the majority of which are ‘private corperations, do
not function as independent "profit centers". As the U.S.
case-law i%lustrates, these coapanies subordinate their
interests to those of the group for overall group profit
maximization. From a legal point of view, the circumvention
of the <corporate entity doctrine either by the doctrine of
lifting the corporate veil, the agjency analysis or the theory
of group appearance presents significant drawbacks. All these
techniques are characterized by a lack of vpredictable
criteria. Furthermore, 11t has been suggested that the
doctrine of 1lifting the corporate veil is not a legitipate
means to establish group 1liabilitvy. An example worth
following is the South African legislation on arrest of ships.
Aimed at.de{ggting one-ship companies, the South African law
extends the notion of sister-ship to cover any ship owned by

coapanies being wunder the same control. Part Pive examines

' the protection of creditors of stat?—shippinq enterprises

having a group structure. The main issues in this part are
whether-arrest of state-owned ships is permitted and wﬁether
state-owned companies can be held to be mere instrumentalities
of the state that creaﬁed the;. Arrest of state-owned vessels

is governed by the 1926 __Brussels_ _Convention __for _the
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Unification: _of _GCertain _Rules <oncerning _the _Imaunity_ _of
State-Owned _Ships, The Convention adopts the restrictive
sovereign immunity doctrine according to which arrest of
state-owned ships which are used for commercial purposes is
similar to that of praivately owned ships. Britain and Frrance
have ratifiel the Convention waereas fGreace has acceded to it.
Canada not beingy a party to the Convention, reaches the sanme
results oy adopting the restrictiva sover2ign ismunity
doctrine as well,

State-shipping companies i1mpose a very lelicate problen.
The wmajority of these companies are economicallly ana
bureaucratically dependent upon their creating state. In the
above four jurisdictions, there appears to be an implicit
recognition that these cowmpanies operating in centrally

planned economies are by their nature wmore susceptible to

conirol thag private group companies, Therefore, provided
that they are’ given a certain degree of independency,
state-owned companies are considered to be separate froa their
controlling state.

In conclusion, it 1s suygested that the best way to
defeat the widespread phenoamenon of one-ship companies ;s a
group legisiation. such a legislation should be based on the
following principles:

(a) there should be a rebutable presumption that companies
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with a common stock of above twenty five percent of their

shares constitute a group;

(b) there should be recognition of the group interest as a

consideration of which the group would becosme liable‘for

the liabilities of its constituent members as long as
this relationship exists.
(c) Enforcement of the claim against the group will Dbe
permitted only if creditors fail to obtain satisfaction
f from the group company concerned. Similarly arrest of

ships belonging to other group companies should be

; peraitted only if neither the ship in connenction with

LT which the «claim arose, nor a sister-ship is within the

X jurisdiction of the court,
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CHARTER ONE
‘.

»
N

- IHE_EBERGENCE QF SHIRRING GRQUES AND THE NEED 10 _EROTECT
CREDITORS
1.1 The application _of the notion of limitation of liability

in_the_shipping industry. ' R

Shipping gfoups of companies are a new phenomenon of our
industrialiied society. Historxca}ly, they appear to be the
cumulative resultsof the Gital business neéd of‘limitation of
liability, Limitation., of liability i3 npot a nevw-  concept in
the history of commerce. The first seeds of this notion cin
be traced to Ancient Greece and 6 Rome!, the Roman concept of

“peculius" being the most characteristic example.?

The limitation of 1liability nas always played a pivotal

role in the shipping industry, The reason for its importance
being that shiéé require~a high aamount of investment and have
by thenselvas‘such a high wmarket value that they may be
distinguished from more other assets. In addition, shipping
has always been considered a risky adventure and therefore

people engaged in maritime activities have always te;%ed to

.spread and limit their risks. .

[$

One of the most ancient methods of limiting 11§bility\is

the spread of ownership of a vessel.,3d A btit;sh vessel, for

I's
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exalﬁle, can be divided into sixty-four equal shares and each

' share .can be further divided into five parts.*

The most important device, howvever, of spreading the

risks of running a shipp;ng enterprise 1is the naritine

principle of 1limitation of shipowners® liability. It is.

interesting to note that tbis principle was accepted in
maritime law béfore the corporation became the standard form
of business organization and before present forms of insurance
protection' Wwere available,S The_princiﬁle, now embodied in

three International Conventions®, .allows shipowners to limit

. their liability to an amount approximately correspbnding to

the value of the ship from which the specific obligation
arises,? Particular applications of  this maritime originality

are the two voluntary schemes on limitation of liability with

"respect to 0il spillages: the - Tankar _Quners' _YVoluntary

Adreement_concerning__Liability for Qil Follution (TOVALOP):
T

and the goptract Regarding.. an_ipterims _Supplement of _Tankek

blability for Qil_Pollution (CRISTAL),®

In addition to the above,'~marine_insurance indirectly

plays a very important'role in limiting liability by spreading.

the risks of conducting a shipping enterprise to a large
A

nusber of underwriters. Insurance, also, has ‘a maritime

' Tig in that it was born in the Italian ports of the 15th

Century and from there it was transferred to the -Hanseatic

. - . » *’/

I - > R [ y RS . - v
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League before being accepted by 1107d°'s.® _ Not only "wvas.

12

insurance a maritime invention, but there is no othet industry

L

so thoroughl{ committed to it as
Alnost,e;ety imporfant possibility of
conduct of ocean shipping is normally
It i; Sbgerved, therefore, that
of liabilitf is well-rooted 1n the

different ways in which it has been

.the shipping 1industry,

loss or liability in the
insured against.to

the notion of limitation
shipping industry. The

applied have transferred

some of the costs of ruhning a shipping enterprise o society

at large,1! The justification ror the early and widespread

adoption of the notion of 1limitation of 1liability is that

‘shipping has been from very'old times until the present an

T

eX

independent producer of wealta, an important lever of national
industrial develop@@ﬁi,‘and a crucial element of military. .

poverﬁlz 'States, therefore, were generalTy willing to make

.

concessions for the benefit of tbat industry. Nevertheless, no

other device has been so beneficial. to the development. of the

»

shipping industry as that of corporations,

4

1.2 The __historical. _economic___and__lesal.__backaroupd..of

x

| gorpggations: . . : <.

The dévelopnent of the notion of corporation iz also ..
connected -with the shipping industry.‘ The first seeds of the ’

-nétion-pﬁlcorporation can be traced to the ‘wedieval Coppepnda
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and socjetas__maris used 1n the Mediterranean ports of that
time.!'? Nevertheless, the notion of the modern corporation
appe;rs to be most closely related to the seventeenth cehtury
qercha;t coapanies foun&%d for colonial undertakings. The
oldest of these, the Dutch East Iniia Company formed 1n 1602,
wag born through an association of shipping.companies and may
rightly be called the first corporation.t*

There 1s no doubt that the introjuction of the limited
liability <company was a major aeparture from the age o©ld
principles of property and contract on uﬂlch the growth of
trade and industry had prior to 1ts appearance,!S5

From an ecaobo@ic point orf view, <corporations have
permitted the accumulation of capital.'s If one accepts that
there is a correlation betwean economic progress and economies
of scale, then our economic proyress 15 largely the result of
limited liapility Fompanies."

From a legal point ;t view  the recéénition of
corporations as legal persons is Dpased on ths assumption that
a company 1s an independent economic unit in which the
séparation between the personality ani assets of the coepany
and éhose of 1ts sharenolders 1is watertiqht.'ﬂlrn other Words,
one of the underlying concepts of practically all corporate

statutes 1is that the conflictiny views of the different

interest groups of the company, i.e., directors, managers, .
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shareholders, creditors and workers, will preserve its

function 1s an indepenuent entity.!® The moiel corporation

1s, therefore, an economic unit wWith i1nterests and functions

~«/<;; 1ts owdn. -

ipdustry: Ihe 2merjence Of JLQUpe QL _CONPADlES

In tne Snipping industry, where limitation of liability

%%§ always sou 4ht, limited liapilzitv companiaes borcame the most

common form OTf conhauctling d >Nlpping Apnterprisa, Shipowners

inst2al! of personally ownin; a 3hip, preferrei to own {t

throJah a  shlpplng company incorporated tor that exact

purpose, 2% 3y doing so they coula; in principle, benefit from
the two main effects of 1ncorporation:?2!

(a) credItors of the company canndt obtain satisfaction tfrom
the assets of tne shareholders; the‘ li12ability of the
latter is limited to the capital invested by them; and

(b) =zcunareholders' <creditors nave no Tight to the éorporate
assetss
Nevertheless, the way the corporate férm has been used

has created doubts as to wnether some shipping corporations

function as independent <econowicC units and consequently
whether their shareholders (individuals or corporate) should

enjoy the benefits of limited 1liability. Before examining
-8 r N
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those cases Where corporations cease to function as
independent economic units some light will be sha2d on the
characteristics of shipping companies,

1.3.1 Characteristacs of shippipyg_corpanies
Shipping companies have alWways possessel] characteristics

which distinquish them from corporations in other i1ndustraal

sectors. \
l.3.1.1 Private companles,.. QNe-BdN_COPPANnies,

The majority of shippin, companies are private
‘corporations, with exception ‘'of the biggest, shipping
companies are not usually gquoted on Stock Exchanges; but even

when th2y Aare, large scale puclic subscriptions to form new

undertakinys are rare, as shippiny has always been considered
a highly rasky undertaklng.;2 As a result, the shares of a
+Shipping company - are normally in the hands of a few
1nco£porators and frequently enough in the hands of one person
who possesses an overwhelming 1ntluence and 1is entitlel to

L4

bra;titally ther whole of the protits,.?23
1.3.1.2 rlag-of-conyenience COBEANLES

Many shipging companies ate incorporated in so-called
flag-of-convenience co;ntriesiz‘ These countries, apart from
offefing siqnificant'tax4advanta§es to shareholders, have very
low capital "regquirements and peramit ;hat is most 1important

from a business point‘of view, repatfiation of profits.
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However, shipowners have anotner special 1interest in
incorporatinj thelir com%?nles 1 th»232 countries: their real

interest is the flag ot their vessels, Flajs of convenience.

offer shipowners the possibility tn significantly cut thelr

operational costs, The LeasOn for this being that

flag~of-convanience countries 4o not onforce 1aleguate sifety
stanlard1s or international labour r2julations.2% [t is not
surprising, therefore, that 1n 190, apar:ximately on2-third of

world oculk in1 tanker tonnay2 Was rejisterel under flays of

~

convenlenca, 26

E

;

1.3.2 Ih§_§%§£9§392_91_§9122LDQ-;LQBE§_Qﬁ_SQmEARL2§;

Th2 shipping industry was not only vcioneering in adopting
Iimitel lianility companies but 1lso one of the first in
forminy groups ot companies. Jhippina agroups have been

) —

created either as the result ot concentration of companies or
13 a consequa2nE24 O tne OorCjanizational restructuring of many
shipping enterpéses. ‘
1.3.2.1 Congznryation of shipaaby_cOmpaniess

The tenjeﬁ{y in recent years both with liner ani tramp
shipping conmpanies has been to‘ merje.,2? The reasons %ot this
development are numerous and 1incluie, among other things,
economies of scale, that 1s, a longj-term possibility of a moTe

economic service at lower costs with consequently improved

tariffs, Xlso important are econonies realized oh
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adainistration .cosyf, improved prospects of raising more
capital for new tonnage, rationasization of facilities and the
long-term consideration of likely improvement on tonnage
utilization and pfoductiVLty.2°

.érou a legal point of view, this concentration has been
facilitated by the <creation ot joint ventures and the

take-over bid techniyue.

A joint-venture 1s a company fhrmed by the co-opgration
of two or @more companies on 4 <comparatively =qual basisf
3ecause @ach corporate gartper 1n a Jjoint ventur:> will
naturally wish to protect itseir against any practice which
might affect the return on 1ts investment, there is effective
pressure on all sides to ensure the autonomous funct%Op of the’
joint venture company.2° Therctore, this type of company
enjoys genuine independence 1n tne sSense that its fnterests
are not identical with ;bOSe of either of its constituent
\members, 30 Joint venturés, not being under common contgol ;nd
uniform direction,‘are not considered to bé qrdup companies.

A take-over bid may be defined as a ‘technique of
acqhiring coﬁtrol of a corporation by makidq an offer  to
purchase part of the corporation's stock at a fixed price,3!
-Usually, the bidder is 1itself a corporation, and the bid

involves an amount of the target's stock stufficient to give

the bidder effective control., In such a case, the effect of a
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take-over b1i 1is to convert an independent shipping
corporation 1nto a partially or wholly owned subsiiiary; the
latter bein3y wunder the control and uniform lirection of the

parent becom=2s an 1ndispensible pacrt of the qroup.3?
1.3.2.2 Decentralizataon ol corpolgte_actiyitias

Many of gyroups of shippiny comoanis have been created as
a result of the decentralization of <onrporate activities, In
the past, a vij shipping company would have ownel and operated
several ships and siwultaneously pe tima charterer of vessels
of others, ~l‘hls structure, however, #&ncompassed many business
1angers f6r shipowners: the main 3anjer being tnat a claia
against the company ¢could be enxorco1|2ﬂéinst all the assets
of the corporation,33 rherefore, in the shipping context, many
shipéuning companles instead o1 operating their own fle=2ts
under thair 'gwn names, set up "dummies" to hold title of the
ships.3* Thase. latter,cor;oratlons ar; commonly referred to
as oneJShlp companles. ORe-snlp combanies are a widespread
phenomenon in the shippiny }hduﬁ;ry mainly ‘because of their
isolation of e&ch ship from potsantial liability of the ather
vessels of the group fleet, These separate Sin;lg-Vessel
cplfanies are organizea in a complex series of interlocking

superior and subordinate holdiny companies.33 At the top of

the pyramid there is usually a non-shipowning company in which

purely operating responsibilities such as crewing,

‘
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provisioning, bunkering, engineering, maintenance, freight
collection and cash management are centralized.3¢ As a result
of this structure, the\non-shi;ouninq company along with the

one-ship companies it controls tunction as departments of a

single unit, the group.

g
1.4 The need to protect creditols of group gompaBRies.

The neel to protect creditors arises from the fact that
shipping qroupﬁconpanies do not function indepeniently but
often subordinate their interests to that of the group. In
other woris, it 1is verypcommon in Shippinq&groups that the
profit goals are not prescribed by each subsidiary separately,
but are usually set by the parent company With the objective
of profit maximization of the group,.,3” Therefore, although it
might be more profitaple for the one-ship companies that
make-up the group to operate their vessel by themselves, the
group interest will prevail and reguire that ships be operated
by a non-shipowning group company. Th2 reason for such
strategy is that any claim arising in connection with the ship
operation cannot in principle be enforced against the ship,
since shipowners were not personally liable on the claim.38®

Fdrtherenore; the opjective of group profit maximization
indicates that any conflict between the interest of the parent

and that of the subsidiary, or between two group coampanies
k
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will be solved according to tane groun's interest. In reality
since dairectors of the controlied companies of the shipping
group are appointed by the parent, it is hiqghly unlikely that
they will invoke the‘intetest Or their company ajainst that of
the jroup.3?? However, 1t 15 1n tne interest of creiitors of
shipping groups to know that dealings batween jroup companies
are not paoef—transactlons and tnat weach corporation jets the
profits reasonably expectea trom taem,

In practice, all cases where crelitcrs raise the 1ssue of
Jroup liability have a common Jenominator: insolvency of the
controllei shipping corporation, "hic may occur either
because the prorits and assets o; the depenient company were
ggaped by éié group or because the comnany was ab__Jinitie
undercapitalized, Undgﬁcapltdilzation is quite a broad
term.*® It nay be present 1n at least two forms:

(1) Where the total investment 1n the corporation in the form
of Jebt and egquity 1s adeguate for the reasonably
forseeaple risks assoclated with the 3hipping business,
but the debt is excessive compared to the capital
supplied by shareholders; and

(2) dhere the total investment 1n the controlled corporation
1n all foras is inadejuate to run the business.*!
Undercapitalization in either form is frequently present

in shipping groups, The most gangerous situation from the
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point of view of creditors' protection 1is that very often the
capital of the‘one-ship companlies 1is providel by the parent
company in the form of % loan secur=d by a first rank mortgage
over the vessel,*? }hetefore, 1f. thes company goes into
liquidation, creditors have to rank behind the parent and take
what is left, 1f anything at all,

In all of the above cases, it is in the 1i1nterest of the
creditors of shipping groups that the gqroup stand behind the
liabilities of 1its constituent companies. This 1s so,
especially because creditors of shippiny groups are frequently
misled as to under which capacity the company with which they
deal 1is acting,*3 Moreover, there 1is a tendency among

creditors, based on the economic reality, to consider that

they are doing business with the shipping group as 2 whole, a

not wunreasonable assumption since the group's commercial
standiﬁq would be damaged by a reputation of abandbning its
subsidiaries when they incurred financial difficulty.**-

In conclusion, the phenomenon of concentration of
companies which has been observed in the shipping a1ndustry

o from the beginning of the twentieth century has challenged the

basic pre-supposition of company law that corporations always
act as sinjle independent econosmic units. In modern shipping
life the idea of a corporation as an independent entity has

been replaced by the emerging notion of the group as an

B o, . R
By Co - , . . ce
L -




identifiable economic unit.

»
"If..o a controlling
acquired by another]
become a subsidiary of
in fact, though not
entity... The parent
subsidiary for
not necessarily
subsidiary.'**

for

the penefit ot the
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As an American judge pointed out:

interest (in one corporation is

the (acquired] company... will
the acyuiring company... and cease

in law, to be an independent
company will wish to operate the
gqroup as a whole and
that particular

the benefit of
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and not a typical group company.
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CHARTEL _INO

THE_CORPORATE ENTLTY_AND_ECONOMIC_ENTITY DOCIRINES

In the field of company law one can trace two school
thought with respect to the treatment of parentisubsi Yary
relationships.?

The first and more traditional approach is usually known
as the corporate entity doctrine or theory of legal
separation.?2 This theory is pased on the assumption that a
corporation is and ought always function as an independent
antity, and, therefote, the persoanality and assets of the
company should be distinguished from that of their
shareholders.3 As a resul? or this absolute distinction
between the legal personality of the parent company and that
of its subsidiary, the parent-company canmot in 1its capacity
as shareholder be “held 1liaple for the obligations of its
Wholly-owned subsi?%ary. Creditors, therefore, caﬁnot recover
from the parent.*

The argument in favour of the separation theory is that
the creditors of the parent company and its Jdominated
subsidiary may noF be the same and that in the eVent of
winding up the - assets of each conpanf gave to be applied for

the satisfaction of its own creditors and not for that of the
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creditors of another company.$s Tne.reason being that if parent
and subsidiary. were ’treated aé one aconomic unit, the
imposition of ygroup liability miglkt be for the interest of the
creditors of the subsidiary but not ‘of those of tha narent.,
If plorcini the veil were alloues, the parent's creditors
would be exposed to an aaditional ani uynexpected risk, that
the parent's assets miJht be Jdivertedl to =atisfy the claims of
the suﬁsidlary's cregltors.° protection of the parent's
creditors, therefore, way be 1n conflict with the need to
protect creditors of the subsidiary.

The second school of thougynt, the so-called economic
entity doctq1ne7, recoJnlies tae separation betwean the
personality anal assets of the corporation from those of itsg
shareholders only where thls separation ié 1n conformity with
the economic reality.®

A typical case where the presumption of independency of a
corporation is not in cénformlty with the economic reality
occurs in a group situation, In ;rou;s, 'the parent compahny,
not only ‘"owns tne,control}lng interest 4in on2 or more other
‘corporations, but handl%i, thea adcy éhat they have ceasedﬁto
represent a sebarate énterpflse and have become, as a business
matter, more or less 1nd1§t1ngui$hab1e parts of a larger
enterprise.?

" The arguments in favour of tne economic entity doctrine
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is that if the principle of 1limited liability is justified in™
allowing an individual to incorporate his business in order to
promota trade, 1t is not justitiel when a limited liability-
company which was functioning as single enterprise for many
years, decided to further 1limit 1ts 1liability and transfer

additional risks to the public at large by creating artificial

entities, 10 Furthermore, 1t 1s often purely a matter of
organizational structure whether a particular activity of a
group is carried out by a branch or a wholly-owned subsidiary.
If the form of a branch office 15 chosen, it i35 clear that the

parent will be fully liable for the debts of that hranch. It

is difficult to see, accordiny to the supporters of this
theory, why the position should pe different if the parent
. company carries on business throuygan a controlladq subsidiary.!!
As the father of the theory of econoamic wentity, A. Berlé,

5 pointed out:
"The corporation 1s emerying as an enterprise bounded by
econoalcs, rather than as an artificial mystic
personality bounded by forms of words in a charter,
: minate books, and books ot account, ™12
Generally speaking, as a result of the domination of
economic activities by groups, the trend of the modern
corporaté law is to amove towards tae economic entity doctrine.
In particular, the protection of <creditors of shipping groupW-
will be examined under the company law of the U.K., Canada,

Ffrance and Greece, and at the end of this chapter the E,E.C.
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group legislation will be taken 1nto consideration.
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3.1 The rulei _Jalomon ¥, Jaloaon & Co.. Lids

A particular feature :of énqlish corporaté‘ life, in
shippgnb as in other induystrial and compercial sectors, is the
existénce of large interrelated corporate networks,'! British

company law does not, however, recognizZe groups as economic

units with interest and function of their own.? There is no’
‘definition of what technically constitutes a group in English
Coapany law, The only proQision from which one can get an
idea of what elements usually constitu@e a group relationship
isvéhat which defines the subsidiafﬁ cénpany. )Accqrding to
sectiﬁn 736 (1) of ;ggggnigg_ig§L~1g§§3‘ a company is treated

.

as being a subsidiary-of another (the parent) where the parent

T

company
{(a) 4is a meaber and controls the compositioﬂ of the former's
board of directors; or

'(b) controls * half in nominal value "~ of the former's eguity

-

share capital,
© " rrom this’ provision, one can conclude that control, and

uniform direction are impliedly recognized as the consffiuting




V. 3with,8 1In

incorporation of a s{ngle

Y

elenents of & group situation. S5ince groups ‘ate not;

t

recognized in English tompany law, the rule in that’count;j“iéff
the corporate entity doctrine or theory of legal sepatati¢n.:

This view Wwas clearly established in the landeark case nf‘f‘

Salomen V.  Salemon & Co. . _Lig.! which dealt with the

—

R ..
phenomenon of a company dominatea by a sole shareholder the so

called one-man companies. - S

+

In that case the House of Lords, .in a very powerful

judgment, drew a sharp distipgction betwean the corporation and

e

its shareholders,% In the words of Lori Halsbtury L.C.:

"Either the limited liability company was a legal entity
or it .was not. If 1t was, the business belonged "to it
and not to Mr. Salomon, If it was not, there was na
person- and pot thing to be an 'agent at all; and it is
idpossible to say at ‘the same time. that there is 2
company and thece~is not.v® ' .

Salomon's case clearly estapnlished the rufe~that ‘uheb.a_

corporation is dqominated by .a moral or legal person that doés

not create any additional liapility for the <company's
controlling interest, S ‘ '
) L

This rule has been upheld in”“several cases Hbete'\ﬁﬁé

gepatate persodaiity of shippiny companies was :challenqed,7

The most striking example is perhaps ‘ﬂgngi_gxggng_§_§gn§-L;Q;
. * : ’

5

case the defendant caused thke

vesée% company 1in qhich~heogg§‘tha

sole .director and his {wife ‘the .sole shareholder. ' The.

ﬁlainﬁiffs'aéke@ thefCourt) to 1lirt the corpo}ate veil and @6}@

-
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. * aq'
the controlling shareholder personally liable on  the
liabilities of the company. The Court, houever[‘ag;;gmed the
separate personality of the undercapitalized one-man one-ship

company and dismissed the action.®

3.2 Qualifications of the corporate entity doctrine,

Since tAe decision of +the #igh Court in Jalomon v.
Salomon__&__Co, Ltd,'°  wmuch time has lapsed and the way
shipping business is conaucted has changed.radically. It is
one thiny to say that Salogmon's decision. was justified on the
ground that the principal function of limited liability wa; to
encouraée comsmercilal and industrial 'enterbrise bty shielding
some of an i1ndividual's personal wealth from th= hazards of a
particular business;t! 1: 1s 4Juirte another thing that the
principle of 1limited liability would Jjustify a shipping
corporation which conducted its business as a single unit to
divgde itself into artirficial, inaividually insulated one-ship
companies, Groués of companies, therefore, require different
treatment,

For this reason, although in British 1w Salomon's case
is still the rule, there have been several cases in'uhich the
cotp;:ate entity doctrine has not been followed and instead

groups have been recognized as economic entities. 'These cases

of group recognition can ope classifieq into two ®major
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¢ateqgorias.
3.2.1 3tatusory liftang of the corporat2_veils

‘The first category 1ncludes those cases where the
separate corporate ‘personalities are ienied by the statute
itself and jroup companies are treated as one unit. From the
point of vie; of protectlon’o: crelitors of shipping group
companles, the rollowing twdo rovisions of statutory plercinyg
of the corporate vell are i1mgortant.

The first <case of \statutorj prerciny of the <corporate
weil 13 providad 1n section o3u (1) of the Coppanles__AcCt.
1385.%2 Section 550(1) provide- tpnat 1f 1n the course of the
winding up 9f a company, it appears that any busirness of the
company has ‘been carried on with the intent to, defraug
creéito:s, those persons that were knowingly parties to such
conduct are to be personally lianle for the liabiljities of éhe
company. ¥Tor the 5ectidon to appiy: - :

"(a) the- company muSt be wWwound up;
(b) the begsdn .on whon llabllit; Ls‘to’be imposed must have
' "kaowingly™ been a, party to the carrying on of tha
company's busipess;?!3 and ?
(c) -the company's business must have been co%ducted “with
intent to defraud céedi&ors".*‘ h

\

. The second condition <clearly indicates that wvhere a

.

parent dominates the management of its subsidiary, .it will be

N <
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considered to have been a party to the carrying on of the
subsidiary's business. Nevertheless, ths major 1limitation
with respect to using section o630 tn protesct creditors of
insolvent su?sidiary shipping companies, is t;2 requlrement of
showing an 1ntent to defraud.Thus, the strict standard for
proving fraud greaily attenuates' the effectiveness of the
section as a w@eans of providiny an insolvant subsidiary's

treditors with access to tne parent's assets.!s

The second provision allowiny statutory piercing of the

_corporate veil in  group accounts 1S contaimed in section 152

of @he :ggggg;g§__égg‘_123§13L fnis provision 1is of 1little
importance to creditors ot shippiny %roup companies since the
above disclosure requiresents ap?ly mandatorily only to public
conpan}e5{17 the, majority of shipping companies are closely

!

held corporations.t8

3.2.2 The doctripe _of _1iftiny the _corporate _vyeil and _the

3dency_analysis,

In addition, groups have been treated as single units in
seveéral court decisions ubere,lt was fouéé that the separate
legal”?iffffés making up ﬁhe éroup constituted an abuse of the
corporate form, Although U.Kf’juuges\have been more reluctant
than‘their American colleagues ' in treating groups as single

economic unitst?, there is a growing willingness on the part

of 'the U.K courts to adjust legal thinking to the economic

¢
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reality. As was stated by Lord Dennint M.R..in DyaH.Ns_Food

Distrpibugors v. Joder Hamlers?ls

"... there, is evidence of a general teniency to 1jnore
the separate legjal entities ot various companies within a
group, and look instead to the ~conomirc entity of the
wvhole group."

Also, the same judje added 1n Littlawoods Mail_ _order storses

"The Joctrine laid down 1n Salomon's case has to be
watched very carefully. It nas often bheen supported to
cast a veil over the personality of a 1limited company
through which the courts cannot sze. But that 1is not
true., The courts can, and often do, pull cff the mask,
. They 1look to see waat really 1lies behinld. The
legislature has shown the wWway with jroup accounts and the

rest, And the courts shoula tollow suit."

British courts have used two techniques to cilrcumvent the

corporate entity doctrine 1n order to treat a qroup as a .

single economic entity: the agjency analysis and the .joctrine
of lifting the corporate veil,

Although the agency and gi1fting the corporate veil

technigjues have, beed,often used 1nterchangeably??, they have

to be distinguished rrom a legyai point of view,23

The doctrine of lirting tne <corporata v2il, on the one
hénd, denies the. sep;rate ...corporata personality of the
dependent companies and treats the% as Saghents §£ the
controlling company which, .tneretore, may becomz 1liable for

the obligations of the former.Z*

The agency analysis, on the other hadd, accepts the
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existence of the dependent corporations ani treats the
dependent companies as ajents of the domiﬁating company which,
therefore, as principal becomes ultimately liable.2S

Despite this difference, the criteria for the application
of each technique ?qd the Eesults at which they arrive, are in

substance the same.

Unfortunately, 1t 15 impossible to extract from the cases
in which jroups have been treatea as single units, principleé
possessiny any predictive guality. “Sole domination by the
parent—isz not usua)ly enough to trijger either the doctrine of
iiftinq the corgorate veil or the aqeﬁcy analysis.®® The only
ecceptable exception to the corporate entity doctrine appearé
éo ba fraud as to the exisgence or a corpogation.z’ The use of
the term "fraud® in this context should not be understood in
the sense in which the term 1s defined 4in criminal law.

Rather, the courts seem to mean a kind of misrepresentation as

to the existence of a corporate entity.28®

.

The first case where some criteria as to the liability of

the parent for the obligation of its subsidiaries were set was

saith. stone_and_ _Knight Ltd. v.. Birminghan_ _Corp.22 In that

case Atkinson J. generalized the factors that could lead to-a

conclusion of group liability:30

~ ’

(a) whether the profits were treated as profits of the parent

- .

or the suybsidiary;

It
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(b) whether the individuals 1involved in the day to day
operations were appoxn;ea DY the parent;

(c) wvhether the parent corporation was the "brains" behind
the day to day op=ration;

(3) wvhether the parent corporailon made policy and financial
1ecisions that were merely carriel out by the. subsidiary;

(e) whether control .by the parent was constant, as would be
the «case 1n a tfplcal parent-subsidiary situation, or
merely perioaic @s w1 jht occur in a tynical
corporation-shareholder si1tuatinn.,

In later cases the csutts nave taken into consideration
not only the benaviour of tae parent, bhut also that of the
person upom thé ¢reditor contracted,3t (f the crelitor has
looked at a specific group company and not at the whole
concern, he cannot subsequently 1nvok2 qgroup liability.

In zhg_gggg_ﬂg;gg;;§33‘Iplalntiffe. owners of a shipyard
at Las Palmas, @made some repairments to the vessel which was
then owned oy a Liberian one-ship comoany, After the repairs,
the ship‘ was deleted from the Liberian Registry and the
shipowning company dissolved. Plaintiffs, trying to recover
the amount agreed for the repairs, argued that the congract
was concluded not with the registered o:ners but with the

operators of the ship, a ccaﬁany established in Switzerland.

The Court, after close exagination of the contract for

.

o
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the repairs of the ship, found that the agreement was
concluded with the registered owners and that the plaintiffs

in concluding the agreement relied on the owners only and not

on the Swiss parent company.33 As the CTourt stated:

“The body of the agreement contained the word "owWners"
nine times;... of course it 1s not unkown in the world of
shipping for a person who is not the registered owner to
contract as if he were--a sub-charterer is an example.
But in the ordinary way one woull expect a contract made
on behalf of “"owners" to pe made for the registered

OWNRLS, "3

In conclusien, one can say that although in the U.K.
there is willingness on the part o€ tha Courts to take into
consideration the economic reality created by groups, the
prevailing rule is the Eorpocate entity doctrine., In those
cases where the corporate vel1l of Jroup companies has been
li{ted, the attitude ot the courts, as Professor
Gowercomments, "smack(s) of palatree justice rather than the

application of legal rules."3s

]
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(a) that other either--

(i) i3'a member ot 1t and controls the composition of its
board of directors, or

(ii) *holds more than halt in nominal value cf its ejuity
share capital, or

(b) the first-mentioned <company i5 a subsidiary of any
conmpany which 13 that otn2sr's subsidiary.

The above is subject to =cwupsection (#) below in this
section.

(2) For purposes of subsection (1), the composition of a
company's board ot directors is deemed to be controlled
by another company 1f (put only if) that other company by
the exercise of some power exarcisable by it without the
consent or concurrence of any othar|person can appoint or

‘remove the holders of all or ia ma jority of the

directorships. l

'
A}

[1987] A.Cy 22 (dela).

Ibid., at 31, 33, 38, 44, 4o, S1. As Lord Macnachten
enphatically stated at p. L1:

"The coapany is at law a different person altogether £ros
‘the subscription to the mesorandus; and though it may be
that after incorporation the Dbusiness is precisely the

ER
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10.

11.

12,

13,

. 14,
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same a3 it was before, and the same persons are managers,
and the same hands receive the profits, the company is
not in law the agent of tne subscribers or trustee for
them, Nor are the subscribers as members liable, in any
shape or form, except to the extant and in the manner

provided by the Act.,"

Ibid, at 31,

The__Maritime _Trader (1981) 2 Lloyd's “Rep. 153; The
Aventicum ({1978] 1 Lloyd's Rep. 184; The Helene _ Roth
[(1980] 1 Lloyd's Rep. 477.

(1964] 2 Lloyd*'s Rep. 476.

-»

[ 1897 ] A.C. 22.
[1964] 2 Lloyd's Rep. 476,

3ir J. Hicks, "Limited Liabilaity: the Pros and Cons" in

T. Orhnial, ed., Limjted _Laiability and_ _the Corporation
(1982) at 18; Note, “The Validity of Limited Tort

Liability for Shareholders in Close  Corporations”
(1973-74) 23 Am,_U.L, Rey, <208 at 203-10.

companies _Act, . 1385, reprinted in 2 Halsbury's Statutes
of_England_and Nales (1985) at 595.

Segiiﬁn 630 paragraphs (1) and (2) read as follows:
630:

(1) If in the course of tne winding up of a coapany it
appears that any business of the company has been carried
on with intent to defraud creditors of the company or
creditors of any other person, or for fraudulent purpose,
the following hags effect.

(2) XThe court, on the application of the officialn

receiver; or the ligquidator or anycreditor or
contributory of the company, may, if it thinks proper to
do so, declare that any persons who were knowingly
parties to the carrying on of the business in the manner
above amentioned are to be personally responsible, without
any -limitation of liability, for all or any of the debts

or other liabilities of the company as the court wmay

direct. .

9l N
Seﬁtion 630 replaced section 332(1) of the compapies Act,

1948, 11 § 12 Geo. €, c. 38,

ror detafls see Prentice, gypra, note 1 at 10§-10; L.C.B.
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23.
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Gower, Principles of modern _gompany Law (1979) at 11S.

1bids

The Companies_Act, 1348, 11 & 12 5eo0, 6, c. 38, reprinted
in 5 Halsbury's_ _Statutes oL Zpnglanl (3d. ed.) (1968) at
120 a3 repealed Dby the Compapies Ac¢t. _1931, Schedule 1,
paragraph 2.

See L.J.Lleigh & H.C. EZdey, jhe_Conmpapnies_Act 1331:_ _Text
and_Commentary (1381) at paras 11, .

Jee Chapter One, QBQS;

See Chapter 13 pfra,

(1976] 1 W.L.R. 852 at 860 (C.A.).
[1359]) 1 W.L.R. 1241 at 1254,

The2 following dictum of Lord Denning from Hallerstediner
ve Moir {1974] 1 ¥.L.3., 291 at 1013 i5 characteristic of
the interchanjeable wuse of the agency anlysis and the
doctrine of lifting the corporata veil:

"I am quite clear that (the corporations)] were just the
puppets of Dr, wWallersteiner., He contolled their every
moment,.., they were nls agents to do as he commanded.
He was the principal behina then. 1 am of the aopinion
that the court should pull aside.the corporate veil and
treat these concerns as being his creatures for whose
doings he should be, and 1s, r2svonsible,"®

For details, see B. Wellin,, gorporate Law__in Can&laa_
The_Governing _Pranciples (1934) at 130-40;E.E. Palmer,

—— . s

D.D. Prentice & B. Welliny, ¢anadian . Company LawiGases.
Notes and__Materials (1978) at 3-2) et_seq.; P. Martel,

"Et si la voile corporatif n'existait pas?"(1985) 45 R,
du__B, 448 at U434; see also Adiscussion at Chapter

Fourteen, jinfra.

See for example the decizion of Lord Denning in DaH.Na
Food Distributors Ltd. v. JIovwer Hamlets London BoLkough
Council [1976] 1 W.l.R. 852 at 860:

“The three companies should, for present purposes, be
treated as one, and the parent company, D.H.N., should be
treated as that one."

<A\
See for example, gSmith. Stone. and._Xpight _Ltds v.-



¢ 1

Birsinghas__cCorp., (1933] & All E.R. 116; Tupgtall v.
Steigman (1962] 2 Q.B. 593; prydges & Salmon v. The_Swan
(1968] 1 Lloyd's Rep. 5.

26, Schmitthoff, supra, note 1 at 74,

27, The_ Magpitime Trader (1981]) 2 Lloyd’'s Rep. 153 at 157; The
Saudi_Prince [1982] 2 Lloyd's Rep. 255 at 260,

28. D. Barber, "Incorporation Risks: Defective Incorporation
and Piercing the Corporate ¥eill in California" (1980-31)

12 Pacy,LsJs 829 at 847,
294 f 1939] 4 A1l E.R. 116.

30, Ibide, at 121,

31, ror example in Hepry Browpe &_Sons_Ltd, v. Smith (1964)
' 2 Lloyd's Rep. 476 at 479 (Q.3.), the Court relied on the-
fact that plaintiffs stipulated the contract with the
one-man, one-ship company "to whonm alone the plaintiffs

were looking for payament."”
32. [1982] 1 Lloyd's Rep. 518.

33, Ibid, at 521, In that case although plaintiffs had a
possessory lien or statutory vright ip__rem against the
defendants, they preferred to apply for a Mareva
Injunction against some insurance money payable to the
defendants, ’ "

34, Ibid, at 521,

35. L.C.B. Gower, Brinciples of _Modern Company Law ?1979) at
. 138,
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votes for the purpose of electing directors,*
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CHAPTER_Fuig _-~ :

-

IHE_PROIESIIAN QF CREDITORS_QF SHIRRING GROUP COMPANIES UNDER
IHE CANADLAN CONPANY LAW.

4.1 The_rulei _Corporate entity doctrinza

Canadian conmpany law does not provide for qréup
legislation.! There 1s only a general definition of holding
and subsidiaTy companies in tne {anada.__Business_Corperations
Agﬁf; aécording to which, a company is defingd subsidiary of
another if. it is ~controlled Yy the "1a£ter company,?d
Furthermore, a company 1s deemed to be controlled by another

if the other holds shares with wmore than fifty per cent of the

*

The rule set in Salomen v.  Salomon & _$g. Lida3 s
recognized in canada put with several significant
he

qualiftcations. According te section 43(1) of the Capada

Business _Corporation_Act.

‘"the shareholders of a corpofation are not, as

shareholders, liabhle for any liability, act or default of

the corporation except under sqbsection 36 (4), 140(4), or

219(5)." . :

.It is evident from s, 43(1) that in principle a parent
company will not. be liable ror the obliqations: of its
dominated subsidiary unless one of those excéptions enunmerated

in fﬁe article occur,®
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4.2 Qualifications of the corporate entity doctrines

The first exception to ;ﬁg rule of limited liability of a

corporate shareholder arises under section 36(4) of the

CaBeCeAs This section provags tnat shareholders are liable
personally to creditors of tH%l[ corporation in the event of
;n inp;oper reduction of return capital. Similarly, under
section_219(4{, (5) of the Co5.CeAs sﬁareholders are in somnme
circumstances 1liable personally to creditors of thei;.
corporation following dissolution and distribution to
shareholders of cqt&brate assets.,? Directors, under section
114 of the QLQ;Q&L&‘ are liable to employees, f.e.the crew of
the ship, of the company for services performed within their

ters, Much more important froa the point of. view of

-,
creditors® protection in the context of :-parent-subsidiary

relationship are the provisions of the federal pBankruptéy ~

Act,? Creditors of‘shippinq groups are entitled to apply to
the court to examine the appropriatness of the consideration

given or received by a bankrupt subsidiary under any

"reviawable transaction™ that has taken place with an

affiliated corporation within twelve months prior to the
bankruptcy.? Furthermore, there is a presumption that éealings

batween related corporations are not aram's lenqth‘transabtions'

b

. and, theéefore, are revievable.i° This  presuamption of

dqon¢gib‘ identity along with the definition of related

7 13

A

r




‘cprbonat1oﬁ§ provided in section #(2) of the ﬁgnx;ggggx_jgg

clearly 'shows how close Canadian law 1is to adoptinq the -

economic entity doctrine, In particulac, section Q(ZX(C)

provides that two corporations are related if: : v

(i) controlled by the same parson or qroup of persons ol
i (ii) each of which is controllea oy one person and the person
_is related to any member of a related group that controls’
. ‘the other corporation, -
(iii) oneé of which is controllled by onea person is related tO*
\ any member of a related group that controls the other o
' - corporation, - S

(iv) "~ one of which 1S controllea by one person and that person
S is related to each member of an unrelated group that
Ce - controls the other corporation, ° .o

j4 - (v) one of which is contr@lled by a related group a nember of .
L . . which is related to each amember of an unrelated qgroup. .

that controls the other corporation, or \
(vi) © one of which is controlled oY an unrelated group méaber -
- ' of which 1is related to at 1least one wmember of an.
) . unrelated group that contrals the other corporation.

4

ii[ . ' Moreover, section 108{1) of the federal ﬁ%g&}HBLQX-LQL {

s

e . ﬁ;ovides for subrogation of the claim of the paren&\cqnbgnzi‘ .

-

until all claims of the other creditors have been satisfieq,

- - = - .

L]

unless thé transaction was 1in the ovinion of the trustee or of

the court a proper trahsaction.tl o - S

4.3 The_application _of_ the -dectrine. _.._,tiag_zhg_sq£29:9

yeil ﬁnﬂ_QQERQJ-QDQllilﬁ-ﬁl-lnﬁ-&inéﬁ;ﬁﬂ_ﬁgﬂ[&&; C {} .. -

R A‘ﬁ' Canadian courts have followel the example . of‘ the .
PR posxtlviat lawnaker and used in several cases the equitable Ooa—
. . - doctrine of’ lifting "the corporate veil, _Canadian’ jpdges‘yn‘.? ©
ST treating groups.as single ecanomic umits have mixed ;hé agency: .
‘1!",‘ L b - "




" ss
analysis with the Joctrime of plercing the <corporate vei}l, a
confusian also found, as said akove, 1in the judgements of the
U.K. cCourts.12 There is uncertainty in Canada as to the
criteria that can estgxllsh liapility of tha parent for the
obligations of its dependent corporations. In the majority of
cases, however, Canadian codrts seem to have adoptel as
exceptions to the theory of egal separation the €£raud of the
separate existence of the af iiiated corporation.t3

In  pacific __Rim___Installation ._Lid. ve  Tili:-Up
construction Ltd,!'* plalntlffs prought an action against two
group companies claiming 301ntly\—anj severally agaipst them
for the balance due unaer a subconfyact for labour and

L]

materials at a construction pIO]eCt:x .0n the facts of the

case, the person who controllea the two campanies caused the
p ,

first to enter into the head contract Wwith the owﬁer regarding
the subconstruction project, wnile representing to the
plaifitiff that the second group compafiy Was the-profer'party
to contract with regarding the subcontract. ,Subseqﬁently, the
first cqrporation concluded with the secénd aﬁfilia£eF c§ppany
a standard subcoantract agregnent, When the contfaét money was
\ baid by the owner to the first«corporation, the.money was
‘E . syphoned off leaving'the COrgoration a mere shell. The sécond

group company- disclaimed any 1liability for the balance due

N under the subcontract alleging the insolvency of the first




aff;liated Corporation. -
The court in lirting the «c¢orporate veil and establishing
qroﬁp liability relied on tne presence of an element of

misr?presentatxoﬁ and emphasized tnat the existence of the two

" separate corporate entities was intended to defraud

.creditors.‘s ‘

In conclusxbn; although tane corporate eantity doctrine is
still the rule in €anada, tnerfe nave been a groviﬂg nymber of
cases where .tne.,economlc rLeality created by groups has been
taken into consiieration. gill_cQ, which was presented in the
Natiohal Assa2ably of Quebec 1n December 18, 1984, is the most
advanced proposal ;n Canadian company law in respect of the
resclution of problewms raced oy ¢reditars of jroup companies.
B1ll 2016 oxplicitly states taat: |

La personalite juridigyue u'une personne morale ne peut

etre 1nvoquee a _.l'encontre J'un tiers de Dbonnne foi des
lors que cette personnalite sert a masquer la fraude,}?

'
)
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See T. Hadden, R.E. Forbes & R.L. Simmonds, ¢anadian
Busipess__Qrganizations __Law (1984) at 625 gt _gsegq,
[hereinafter cited as Hadden, Forbes & Simmonds]; P.
Martel, "Et si 1la "voile Corporatif" n'Existait pas?®
(1985) 45 R, _du_Bs 448 [hereinafter cited as Martel}; P.
Halpern, M. Trebilcock & ». Turnbull, "An Econoaic
Analysis of Limited Liability in Corporation Law" (1980)
30 Y, _Toronto L.Jd, 117 [hereinafter cited as. Econoaic
Analysis of Corporations]; A. Wilson et - al,, "Corporate
Law Overview: Recent Jurisprudential and Legislative
Documents" (1983) 8 Cape__puSse__Lsds 177 ([ hereinafter
cited as Wilson]; °‘I.R. .Feltham,"Lifting the Corporate
Veil" in Lauw__Society of Upper Canada: _ Special lLectures
(1968); H. Woods, "Liftiag the Corporate Veil in Canada®

(1957) 35 Gan._Bap_Rey, 117s.
SeCe 1974-75-76, c.33 [hereanarter cited as C.B.C.A. J.

CQB.C.A.' Se 2(“): Al‘so, A.B.C.A.' S."Z(Q): O.BQC.A.,
Se 1L(2); 2.CeA., Ss 123.1 and 123.2.
e
CeBeCoA,, S.2(3); also, AeBeCads, sS. 2(3): OeBu.Coele, 5.
1(3).

[(1897) A.C. 22 (H.L.).

For details about statutory provisions of lifting ~ the
corporate veil see Economic Analysis of Corporations,

supra, note 1 at 120-2.

Also, section 140(4) of the (,8:.C.As makes a shareholder
liable as constructive director on a unanimous
shareholders' agreement.

1)
.

R.SeC., c.l4, For the provisjons of the proposed
Inselvency _Act, Bull ¢-17, 2nd Sess., 32nd Parl., 32
Eliz. II, 1983-84, see Hadden, Forbes & Simmonds, supra,

note 1 at 144,
Sections 73-75 of the Bapkruptcy Act.

Section 3 in épnjunqt;on with section 4 of the Bapkruptcy

\xﬂgﬁs




1,

12.

13,

14,
15,
16.

17,
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This subrogation rule is andalogous to the U.S. "Daep Rock
Doctrina", For details s<2 '“adden, Forbes €& Simmonds,
supra, note 1 at 145,

S2e for example, De_Salaberry Realties__Ltd, v. HaNsRs .

(1974) 46 D.L.R. (3d) 100 (Fed. C.T.DJ); affd (1976) 70
DeL.Re . (3d) 706; Clagksopn.cos. V. Zhelka (1967) 64
D.L.R. (2d4) 457(0nt., H.C4). For a critical analysis of
the Canadian <case-law see u. Wellinqg, Corporate _law_in

Canada._The GOoverDing_Principlas (2964) at 127-131,

See: Wilson, supra, note 1 at 179-80; Martel, SUPEAd.
nota 1 at 448 et _ged.i Saskaschesan Economic Deyslopmend
gorpy V. Ratterson-goyd dapufacturing corp, [1981] 2

- W.W.R. 40, 6 Sask. R. 325 (C.A.); Yaxymych v. Kleinstein

(1983) 12 C.L.R. 255 (uue. 5.C.); ‘Berger v. Sts_Jean
(1984] C.5. 407; Cofrades_lndustriels_Cremazie__Ltds, v.
Duval & _gSilbert Inc. ([1983] ¢.5. 516. -

(1978) 5 3.C.L.k. 231 (Co. Ct.).

Ibid, at 233-u4.

Martel, sSupra, note 1 at 4o,

J.C. Rivard, "Un Voile Corporatif a Lev=r Fncore" (1985)
17 Barre=say No. 5, 10.:
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CHAPTEE_ELVE
IHE-BBQIEQIIQB_QI-EBEQIIQBS;QE_éﬂIEEIEQ-QBQﬂB5-2&233-!3E!Sﬂ
COUPANX_LA¥
| »
3.1 The_ rulei _corporate entity dostrine.
The phenomenon of corporate group activity is alseo a

familiar characteristic of French commercial 1life but at this

stage no 1legislation has been passed to de2l with group

U S S PR ST e S - s S
o .- . to - e
. . . A

’

aétivities.' In Frante, due to the influence of the Gerwman

Kkoenzernrecht?, theré have been several attempts to pass a bill
requlating groups. The most important. of these attempis, the
"Propositjon Couste" of 1978, was a combination of the German
law of affiliated enterprises anil that (of the E,E.C.

proposals,? As a fresult of the reaction and pressure

exercised by the French indysttxal and shipping circles upon

{
the Prench government, this B11ll has never been ﬁassed.'

A

Pending some 1nf\1/}1ve from the E.E.C., the French gavernment
postponed any group regulation.*. L

‘ As a consequence _ French law follgﬁs, at least in
principle, the corporate entity doctrine. A famods French
case iliuétra;ing"the applicability of the doctrine is the
Iztyehaunf case,5 The Ane;iqan company Fruehauf_c%ntrolled a

French subsidiﬁny Fruehauf-France, The 1latter had, contracted

.

O
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to supply the Societe des Automopiles Berliet with trajilers
which were to be used as part 0f the equipment "for lorries
which Berliet had sold to the People's 2epublic of China. The
American parent instructea the French subsidiary to annul the
contract because it contravened American leéislation. Rerliet
refused to co-operate and threatened an action for damages.,
The directors who represented the French minority interests
resigned and filed a suit ayainst the parent, The plaintiffs

-~

succeeded bacause the French COurt hald that the directors of

-

a subsidiary must considér the ainterssts of their own company

and not those of the yroup.®

5.2 Qualifications of the corporatg entity doctrine.

The rule, however, that,, tne parent compary 1is not

e

responsiole for the debts ot tae dependent companies has,

geveral gualifications.

Firstly, wholly-owned supsidiaries have a limited
existence in France,? The rule 1i1s .that at 1east_s€Ven persons
are f;quired to inc?rporate a li@ited 1iabiiity company.?
Nevertheless, accofdxhg to Art. 9 of the ng_éi-gylx-gﬁ‘;12§§‘
the acquisition of all the shares by a sole shareholder does

not result in an automatic dissolution of the corporation;

the sole sh;reholdef' is éiVen one year to regularise the

. — ,
situation by transferring some of the shares to other persons.

L3
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»

Alternatively, he may dissolve the company.® If he does not do
so, every interested party, especially every creditor, |is
entitled to ask for the dissolution of the company after

one-year, 10

Secondly, the banKruptcy of the subsidiary can be
extended to the parent, or to other companies of the graup, if
there hasg been confusion over the activities of the companies

or 1if the companies appear to third parties as one

.enterprise.t!

Thirdly, in some cases where there has been abuse of the
éorpprate form, creditors have peen protecteéed by invocation of
the- principle of good taith,t?2 In a recent case which
occupied the ZIribynal de Grande _Instance de _Strasbourgll, a
sgbsidiary agreed withl'thé plaintiffs to buy some industrial

material under the condition that the would remain

with plaintiffs until the full payment of the price. Before.

payrent was made the subsidiary ~“transferred the nmaterial to
the parent who acquired it as _an allegedly bopa__fidei third

party. The problem, conseguently, was whether the distinct

legal personalities of the guo compénies could lead . to the -

i

conclusion that the parent had acted hggg.ﬁidgi;, The Court
heid'thag since the selling and purCha§iL§ corporations were
unéer the same conéfo} and direction,>it'éould not accept that
the acquiring company had acted in good faith.,'* The economic

1

L) -
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’

the parent and supsidiary and the comaunity of ‘

their 1interests could not justify the presumption of

separateness between controlling and dominated enterprises in
this case,!S$ . '

In conclusion, one can say tnat Prénch courts hava tried
to £fill the void created by the lack of group legislation. To'
creditbr$ are protectef' Y

this extent, the presumption of

group exaistance that the French courtf have inferrel once the

elements of control and uniform airection are provel,
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FOOINOIES

1« See g,f, R, Houin, "Les yGroupes de Societes en Droit
Francais" 4in K. Hopt, Groups__of _Companies__in

Buropean Laws vol. 2 (1982) at™5 [hereinafter cited as
Houin]; J. Calais-Auloy, "Protection des Associes et

o Creanciers des Groupes de Societes en Droit Francais" in
- Rroit _des _Groupes.de Societes, ed. by Centre de Droit des
. Affaires de Rennes (1972) at 147-154 [hereinafter cited

as Calais-Auloy); "P. Bezard et _al., Les__Groupes__de

Societes. _Upe _Politigue Legislative (1975) at 203-205;

F. Wooldridge, Groups of Companiesi_ _The law_apd Practice

in_Britain., Erance apd Germany (1981) [hereinafter cited

-. as Wooldridge].

24 Konzerngecht is the German law on groups of coapanies,

- For an analysis of the [Kopzernkecht see: Wooldridge,
supra, note 1; N.C. Sargent, "Beyond the legal entity

doctrine: Parent- Subsidiary Relations wunder the W.

German Konzerprechi” (1985) 10 C,B.L,Jd,  327-358; V.,
h Baingenzy, "Parent-Subsidaary Relations wunder the German

Law" QJ973) 7 Int'l _Law, 138; R, Mueller & G. Galbraith,
The German_Stock Corporation Law (1966). .

3. FWD analysis of the Proposition Couste see Y., Guyon,
MExamen <Critique des Projets Europeens en Matiere dJe

" Groupes de Societes™ in K. Hopt, ed., Groups_of Compapnies
, in_European Laws vol. 2 (1982) at 155 et _seg.

’
Ibids ar 156,

4,
- -~ . ’ &‘\
//* 5. Tribs _CQLZ. Paris. decision of May 22, 1965, (1965)
// JOC.P.‘“27“ biS. !
.- Ve
/// | 6. Ibid. See P. Leleux, "The Affaire TFruehauf" ({1972)]
JeBelLs 66; C.M. 'Schaitthotf, "Multinationals in Court"

[1972) J.B.L. 103,

¢

Te Houin, supra, note 1 at u6,

8.  Ibids
9 Ibids atwr.
C oWt
10, Ibid. ' .
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11.

12,
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14,

15.
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Art. 101 of the Law of _July 7, 1967, CQur_de Cassation.
decision of May 22, 1975, (1375) Rev. ' Trim. .Dr. Com. 866}

gour_de__Cassation_de Commagfce, decisien of October 15,
1974, (1975) Rev. Trim, Dr. com, 530, .

.+ Calais-Auloy, supra, note 1, at 153; E.J. Cohn & C.
Simitis, "Lifting the Veil in the Company Laws of the
European Continent" (1963) 12 Int'l__& Comps_L.Q. 189 at
205-2190.,

Decision of December 13, 1344, (1985) Revue les, Societes
95; The theory orf -"group appearance" developed by the
French courts is also based on the principle of good
faith, The theory i% aiscussed in details in Chapter
Nine, See, also, Calais-Auloy, supra, note 1 at 153,

Decision of Deceaper 13, 1933, (1985) Revue des Societes
at 97-8.

Ibid,
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GREEK COHPANY LAN.

6.1 The_rules__corporate eptity doctrine. :

In Greek ' company law the rule applied is the corporate
entf‘y doctrine.!\The only proyision that may give a clue of
what will be defined as a group in Greece is article 17(4)of
La¥y_No, 2130 which provides,that a subsidiary is a company in
which at least half of the caﬁital is owned by the parent
company. One car ‘conclude therefore, that control is
implicitly recognized as the doﬁinating element |, of a
;arent-subsidiary rélationship.

8.2 2ualifications of the corporate entity doctring.

Nevertheless, Gré;k law does  not follow the theory of
legal separation strictly, and in several cases it has treated

groups as single economic entities. Cre@itors of shippihg

:conpanies, therefore. say find the following provisions of

,
f

statutory lifting of the corporate veil useful,

Firstly, one-man companies and, consequently, Gﬁolly
* ]

owned subsidiaries are permitted' under Greek law,?~"QA
. creditor, however, is entitled to ask the court to dissoive

"such a coapany  any time he feels ‘his interests aré

Wy

v
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threaten2d.3 In addition, according to art. 44(2) of Lau_Ng.

319071955 the parenJ -company Oof a wholly owned subsidiary is -

fully liable for all the debts of these 'subsidiaries. This
responsibility, h;u er, extenusS to those 1iab11}ties which
were created duringj the period 1a which the parent cospany
held all the shares.f

Furthermore, Creek law applies the principle of

subrogation ,of claimsS Wwhicn is analogous to the Amarican
"Deep Rock Doctrinev,® According to this principle if
shareholders have grantea loans to their company, they may not

rl

recover the capi;al*until affer all other Jdebts of the company
~have "been paid.7“If the loans have been ‘repaid in
contravention of the rule and iE the ‘company at a later date
makes default in payment of ;ebts incurred against third
parties, the shareholders becoae personaily -liable to the
company's creditors td the extent of the amounts repaid.®
Greek courts have, 1in a linited number of cases,
‘establisheq liahility of the parent for the obligations of its
controlled .campaqies. This has been done mainly by }the
application of the ' principles of good faith®  and

misrepresentationl® as \%pplieu in the interpretation of

contracts., Therefore, where a creditor was 1led to believe

that he was dealing with the parent company of “the group and.

it transpired that the contracting paréy was an

- -
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undercapitalized subsidiary,  the wveil - of the 1latter company

was pierced and the parent was held to be directly liable on

the claim,1!?

.The treatment of . groups as single economic units is
s rather sagmentary in Greece, because Greek courts, wunlike

French courts, have failed to provide creditors with an

«

_ equitable doctrine similar . to the, theory of *group

appearance", Since, however, 1in civilian leéal systems the

) //theory of today is the practice of tomotrow!3, it should be
mantioned that the Greek légal tneory clearly favouis the view

that companies that create’a group appearance should be

facto partnershipgs,t* If this approach |is

——— . - s

v treated as de_
i accepted hy Greek courts, every participating coampany will be

jointli and severally liable for the obligations of the group.

i
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EaBaCa PHRVEJSALTZ
The European <Community in 1ts s€forts to harmonizs the
legislations of 1ts member-3tat23 13le two proposals to
regulate Eurgpean based jroupys GL comdanies.! The “irst effort
te pass rules regulating the parlent-sudsidiary relationship
can be touna in the Commision'. prooosil for a -gtatute (9oL

Buropean_ _Companies.? Howevar, since thg Statutg because of

problems such a3 participation Or employees in the syuparvisery
boargd, has heen blocked, the Commission tried to overcome
thes2 dafficulties by way or a Directive based on Art.

SW(3)(3) of the E£.EsC, Treaty,3 In2 ~tudy of tha2se proposals

is necessary from a practical point of view beciuse:

(2) Britain, France and Greece acte mambers of the Community
ani any Communit} legyi1slat.on takes precedence over their
national laws.* ‘

(b) from a theoretical point of view, because these proposals
reflect the trends of the wodern European Company law.
The E,E.C. proposals have aoved 1in the direction of

accepting the economic entity aoctrine,3

According to the E.,8.,C. legislation there are two
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. fundaaental elements, the concurrent existence of which 1is a

—

manifestation of a formation of a qgqrouv: conttrol and uniform
direction,® Khen this exists jepends upon the factual
situatioh of each case. Nevertneless, both the Statute and
the Directive make proo% ot tne existence of a group easier by
a series of legal presumptions.

Firstly, a corporation in which another company holis the
majority is presumed to be depenuent on th2 latter.’?

3ec;nily, it is presumea that the depenient company and
the controlling corporation for® a,1roup,?

'These presumptions, however, do not constitute conclusive
evidence of the existence of a gyroup: the parent company may

N\

rebut the presumption and prove tnat =2ven though the element

of control exits, there is no group structure.®

7.1 Protectiop of _Creditors _oi_ _group companies _upder _the

RPirective.

Under the Directive groups of companies can be either of

[N

two kinds: contractual,or Jg_fagto groups,.t©

Contfactual concerns are formed by agreements between two

companies whereby one corporation subjects its direction to
.

another company or obligates 1tself to transfer all its

profits to it.!! De_ _facto concerns are gqroups formed by de

factp control and wuniform direction exercised in the absence

3
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of any enterprise ayreement.!? Tne distinction iz important
because the consejuences akd scope Of nrotection of creditars

are 1ifferent 1in each type or gJroup.

LIP3

In a contractual concern tae oiarent compainy 1is entitled
to direct the subsidiary, =2ven "to the latter's ii1saivantage
provided tnat this 1s for the penefit of the group.t?

The praice paid by the parent £for its rijht to diract the
p
subsidiary 13 that the controliing 3Jroup company will be
liable for the obligations or th2 dependent compiny 1rising
prior to tne conclusion or tmn2 contract or duriny the
contractual period,t* Neverthelsss, procaeedings may be
brought ajainst the parent company only gfter the creditor has
addressel a written demand to the sudsidiiary 2ni has nst heen
satisfied.1s

In addition to the above, creditors are protectel by
significant Jdisclosure requirem=ats, The Directive 1mposes
raquirements of notification ana di1sclosure upon all parents
based on their shareholdings i1n tne 4ependent corporation. A
dependent corporation amust be notixiod of a shareholding or 10
percent and -of any subseguent acqguisition of additional 5
percent blocks of its shares.!® Tne shareﬁoldinq notified must

be recorded in the annual records of the depenient corporation

and if specific percentage rates are reached, it must he
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disclosed according to national laws.!?

1.1.2. De_facto _groups

In a dJe_facto concern, the dominating enterprise must
refrain from wusing 1ts fpower to direct ' the dgpendent
corporation,!® The rule, therefore, is the 1ndependent
fanction of the group companies as a result of which the
controlling company is not accountable for liabilities of its
dependent cotporatiopqt However, as soon as the parent
company uses 1its power to direct its subsidiafy, the parent
hecomes liable to the dependent company and to the company's
¢reditors and minority shaéeholders for any damage incurred as
a result of such influence.,!® To eonsure an arm's length
conpensation tbe directors of gne gg,-ﬁgggg subsidiary are
raquired to report all ‘the dealinys of their company with the
parent 2very year ("report of depenience"), 20" All
transactions, measures taken, and om%ssions induced by or:
gerving the interest of the dominatiny enterprisermust be
reborted. The auditors and, thereafter, the general geeting

of the dependent corporation, must examine the report of

dependence, 2! .

\

>

2.2 Protection of _creditors _of _group companies__under._tihe
statute.

Under the Statute, once the two elements of control and

\
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aniform direction coexist, a gyroup r2lationship is always
established. There is no daistinction, tharefore, betueén
contractual and de_fagto groups,?22 However, there is implied
recognitien 1in the Statute that cases of douht as to whether a
jrEoup situation exists will always remain, For -this reason,
creditors or any interested party aire entitled to apply to the
European Court of Justice to deteraine whether or not’ a qroup
exists.z3 If the Court determines that a parent-subsidiary
relationship exists, the tollowiny will be the situat{on for
the creditors.

The parent company has uaw power to direct the
subsidiary, even to the latter's 4uisadvantage as long as this
serves the interests of the group,.?* The price to be vaid by
the paren£ for its right to direct the subsidiary i§ that it
will be lianle for the debts and liabilitieg of the dependent
group <Tompanies during the <xistence of dependence.?%

Nevertheless, proceedings may be brought against the

controlling undertaking of a group only where the creditor has

first made written demand ror payuent from the dependent group

.company and failed to obtain satistaction.?¢

. Purthermore, the Statute provides for strict disclosuﬁe
requirements of a group relatdonship. A corporation which is
part of a groui shall register in +the Buropean Commercial

Register and .publish }n the ‘company journals the group to
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‘which it belongs, the, poéitxou it occupies and 1if it is a

dependent coapany,

undertaking.2?

3

the

name

of

the

contrelling

group
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Art., 29(1) of the Directive, See, Boehlhoff & Budde,
supra, note 10 at 178-9.

Art. 4 of the Directive.

Art, 6 of the Directive, See, Boahlhoff & Hudde, supra,
note 10°at 175

Art. 7(1)(b) of the pirective,

Art. 7 in conjuction with art. 11 of the Diregtive. See,-
Boehlhoff & Budde, supra, note at 176-7,

Art. 8 of the oirective.
Art, 8(2), (3) of the Daradtive.

Art, 223(2) of the Statute, For a detailed analysis of
«the Statute =see, P, Sanders, European. sStock Corporation
(1969). . ‘

Arte. 225 of the Statute.

Article 240 1in conjuction wvith -ant. 240(a) of the
Statute, ' ‘

Art: 240(b) in conjuction with art. 239(1) of the
Statute, o

Art, 239(2) of the Statute. . —_—

Art. 226 of the Statute,




77

PART THuaE

CHa 3 Ihg__ncigsielg_gi.s;zg§§-91-ihigg;_,-iun;&iﬁn_nnd_:aging
ander_the 12§2-EIQ§§§1§;ﬁQﬁI§n£lgn

3.1 The function of the copcept of arrest of ships in the
field of maritime law. )

8.2 Arrest of 3hips in civil and common law countries,

Be3 The 1952 Arrest Convention; an atteapt at hacrmonization,

CHa9 Ihe prosection _of credators of shipping_ _gIoup._companies
ynder the Erench lavw _on arrest QL. ehips.

3.1 The sources of the French law on arrest of ships.

9.4 Prataction of ¢reditors of shipping group companies under
the Arrest Conveation.

9.2.1 Arrast of thé offending shipe.

9.2.2 Arrest of the "sister—-sniph.

9.2.3 The notion of "sister-shlp"‘in the context of shipping

group companies: the theory or "yroup Appearance’,
9.3 The protection of creditors of groups of companies under

—~

the domestic French law.

CHs 10 Ihe_ Protectiop of creditors of shippind _group.companies

sader the Greek law on.arrest of $hiD3. ‘
10.1 The sources of the Greek law on arrest of~Ships.
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10.2 Interpretation of the ALZggi__Conveption by the Gresk

- —

courts.

10.3 The domestic Greek law on arrest of ships.
CH._11 The_protectaon of creditors of shiDping group companies

under_the Us:K. lay_on arEest QL 50iDS.

11.1 The source of the U.K. law on arrest of shipé.

11.2 Relationship of ., tha Syyrese __Court Act ~ with -the

Tonvention.

11.3 The arrest brocedwres ot tne jupIame _Court Act, 1931, 5,‘
Jledel The arrést procedure ot para.(3): maritime lien, J
11.3.2 The.arrest procedure of para.{4): statutory liew.
11.4 Arrest of the offending ship.

11:§ Arrest of the "sister~ship®.

1l.58 The notion of "sigter-ship" 1in the contaxt . of shipping

groups.

CHa 12 The. protection of creditors of shipping group companies

upder.ths Canadian.la¥_on_akiest of sBipss
2.1 The source of the Canadiapn Admiralty law.

12.2 Arrest of the ship in connection with which ‘the clain
arose.
J2.2.1 Protection of margitise lienees, - -

12.2¢2 Protection of other maritimwe creditors.
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o
Canadian courts,
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CHARIER _EIGHT

IHB_EBIHISIBLE.QI,ABBE&I-QITSﬂlBSi--EHﬂQIIQN-AHD.BEQIHE;HHDBR
IHE_1332 BRUSSELS CONVENTION

%

k]

8.1 q:hs__mnssign.gf__.t.hs_sggsggs--gf_nngs;__gﬁ-shins._in;ihe
field.of maritime law.

_rrom ' the point of view of wmaritime 1law creditors of

N

shipping companies can be divided into three categoriesy

depending on the nature of their claim. In the first category .

"falls those creditors uhose«clﬂ}m is recognized #s a maritime

lien,! The second category incluaess;creditors who have a clais

S . .
arising in connection” with the operation of a ship but which

‘is not a maritime lien;2 cregitors of the first and sacond

c§tegories are usudllyxdéscribed as maritime creditors siébe
their clain.;;ists with respect to a1éertain ship. The third
category includds thbse‘ creditors . who have a non-maritime
claim and, therefore, can be described as general creditors.

0f the above categories'naritime lienees are in the most

, advantageous position. The reason for this priority is that a

- maritime lien is a property right -that attaches to the vessel

as soon as the event which creates the lien occurs and travels

with the ship‘,irrespective.of éni further diséosition of the

,“vessel.ﬁ Maritime credifors of the secbndlcatégbry are in the

AR
H
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next wmost advantageoud. position since in addition to the.

remedies of genasral law they also have at their 3jisposal the

’

specific remedies ©f maritime law.
.Nevertheless, maritiue‘and gpneéal CredltOt\ have one

. . i
comuon lntenest' to attach theé preperty of the defendant in

order to ohtaln securlty for tne;r claim," If the.property‘bf

the. defendant is a vessel, the feans td this end is the

prxnc1p1e of the arrest cz shxpa. “: '

e i ) T P ' s
-

- £obe

2.2 Afzest_ Qi-ahzns,_-_slxgl-aag-sommon lau_gountriss,

TLo It has been argued that the arrest of shxps had a more.or
#

Eléss unifora- character in.thé yemrs befare 18005, This"

-

ha:itiﬁe '@rinéiple, howevaé, Foliowinq~thg two major 1legal

traditions, deveyoped differsntly in c¢ivil and common law

cquntrig;;gA ) . | -
In‘;ivil 1law gouﬂﬁfieslaétast . of sxips is a particuylar

application in thé‘m@ritime“fleld 0f the general principle of

5

_conservatory attachment, or Msaigig__conservatoife". existing

.
-~

in the terrestial 1au.’ Accofdiﬁq to this general principle, . {

“‘ creditor may"obtaln securxty over any of the assets of his

[}

‘debtor by producing prima_facie evidence of his claimi Thus,

dfréstlof"ships a3 aé@lied in- civil law countries has three

partlcular cﬁanacterist1cs:~

H

s "

,1(a)»ﬁait is’ allqugd\to‘Vboth @aritime jand general clailaétsi

CIEN “ " N T N - s - - . -
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(o)

(c)

(d)

fact,
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indiiscriminatzly. Thererfore, not only a salvor but also
the constructor o£ the shilpowner's house may arrest the
litter's vessel;®

1t parmits the seizure of any _of the vessels of the
ief2ndant 1rrespective orf waether this asset 13 the ship
in connaction with which tne claim Aarose or any other
ship owned by him;?®
arre;t of ships 135 connected with personal liabilityy
therefore, 1t 1s permitted only unier the condition that
the ship belongs to the person liable,10

the arrest of a ship 1s neithar connected with the
discussion of tne case on 1its merit nor does it confer to
the arresting claimant the status of a preferred

4

craditor.

By contrast, in common law countries the arrest of ships

‘was always connected with actions in 2B As a matter of

the crucial element for arresting a shio was not the

personal 1lability of the defensant but the fact that the

°obligation arose out qf the use and exploitation of the ship.

-

Although the general nature of the tion jp_rem contlinues to

issue of wunresolved debatel2,f the results of such an

approach were the following:

»m .
Pirstly, arrest of ships wa- permitted not for any claia,

but only for those claims which were recoqnized as maritime

<
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jecondly, .personal liabiiity of the Aefendant shipowner
was not a rajuirement for arrest; whit was importint was that
the claim had arisen 1in connectlon with the ooperation of the
ship. ‘

Thirdly, arrest was permitted only against the ship in

—— - —

Fourthly, the right to criny an action ip_rem leais to
jurisdiction on tae merits and 1t confers to ther claimants the

status of a preferred creditor.!s

The 1ifferences 1nh law ana practice which developed in
the two ma1n legal systems wWwitn resoest %o the principle of
arrest of ships needed to ove harmonizel, Maritime law has a
universal charact2r not only becaudse it 13 grounlied in common
sources and traditions known as tne "law of the seavteée,  but
‘ &
also beciuse it corresponds to the international character of
shipping. shippiAg activities are not ;estrlcted to the
transportation of goods or passengers hWetween the ports of
only one country qut they are Gsually carriel on Dbetween
several countries, covering aitferent continents. It was,

therefore, extremely important ror maritime litigants to know

which vessels and for thch claims thay could arrest, and for,

"
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shipowners to confront a unirorm reqgime 1in the ports of
different countries,

The 1352 .Interpatiopal_ _gonveption of the Arrest _of
seagoing sShipst? purportea to meet this exact need. The
Convention attempted to find a new harmony by adopting a

niddle~way compromise Dbetween tpno civil and ‘common law

approaches.,

3

O0f the <countries under consideration, the U.X., France

and Greece have ratitied the ALLest _Conyentiols Canada, is

N neither a party to tnls convaention nor has it adopted the
provisions relating to the sister-shio action jip rem,t®

However, even in the above three countries that have

ratified the Ag;ggg__gggxgg§$gg tne reqgime of arrest of ships

is not uniform.,??® Generally spéasinq, there 3are two schools

- - of thought as to th2 effect or international treaties on the

national order,29 0On the one hand sone cou&tries like France

and Greece accept that 1international trezaties, once ratified,

become automatlcally part ot the national law ;nd take

precedence over adverse national 1legislation,2! On the other

hand, other cou%trles do not view treaties as part of the law

“~

of the 1land without furtner lejislative action, even though

theybiave become internationally binding. With very limited

exceptions this is the 1law 1n Britain. Because of this

principle, treaties are usually ratified only after Parljament
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has enacted the necessary 1implementing legislation.?22
This procelure was followed oy the U,K, in the case of

the 1352 ArLr=2st conveption, J4ritain first enacted in 1956 the

@

Administration of _Justice Agt23 which contained to a qreat

extent the provisions of the Coavention, Th2 Convention wa;.
however, only ratified in 193, Th2 1356 __Aiministrataon_of

Justice _Act aas Dbeen superseded by the igﬂxemaggnnxk_*hsn4

198128, which «comas closer to the lettar ani spirit of the

Arrgst _Convention.

France anl Oreece have incorporatel the <Convention into
their national law, Nevertheless, thesad countriz2s maintained
their Jomestic legyislations with roaspect to the arrest of
ships 1n thoi3e cases that are not coverel hy the Convention.2%

For the purposes ot tnls Analysis the following
provisions of the Conventioh are apbdbosite;

ATt, _2: A ship flyiny the riay of one of the <contracting
States may be arrestea ih the jurisliction of any of the
contractjing States in respect ot any maritiame claim, Dbut {in
respect of no other claim ... --

Apt, 3 ) : ) ‘\
1« Subject to the provisions ot para. 4 of this Article and

of Article 10, a claimant may arrest either the particular
ship in respect of which the wmaritime claim arose, or any
other ship which 1s ownad by the person who was, at the tine
when the wmaritime claim. arose, the owner of the particular
ship even though a ship arrested pe ready to sail; but po ship
other than the particular ship 1n respect of which the claim
arose, may be arrested ip respect of any of the nmaritise
claims enumerated in Article 1(1), 0), p) or 19).

2. Ships shall be deemea tO be in the same ownership when all
the ghares therein are owned by the same person Or persons,

4, When in the case of a charter by demise of a ship the:
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charterer and not the registerea owner is liable in respect of
a wmaritime claim relating to that ship, the claimant wmay
arrest such ship or any other ship in the ownership of -the
character by demise subject to the provisions of this
Contention, but no other ship 1in the ownership of the
registered owner shall be liable to arrest in respect of such

maritime clains, .
The provisions of this paragyraph shall apply to any case

in which a person other than the reqgistered owner of a ship is,
liable in respect of a maritime claim relating to that ship.

Undar thé regime of the Convention, therefore, a creditor
who attempts to {rrest a snip must fulfill the following
conditions,

Firstly, his «claim must be one of the maritime claims
mentioned in Art., 1(1) letters (a) to (g).2® Furthermore,
maritime creditors do mot have to oroduce full evidence but
only allegje the existence of a aaritime claim. That means
that it 1is not necessary even for them to establish a prima
facie case 1n support of their claim nor to prove that their
claim 135 certain, liquid or exigyible.??

Secondly, importance is pramarily placed on the operation
or exploitation of the snip. Theref;re, the ship 1in
connection with which the claim 4rose, the offending ship, is
always subject to arrest.28 Personal liability of the
defendant shipowner comes into consiieration only secondarily
“and only for the purpose of arresting a "gister-ship".2°

Thirdly, arrest proceedings are confined to only one
ship, but that ship may either be the ship in connection with

which the claia arose, ot a "sister-ship™ of that ship. The
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term "sister-ship" is not clearly Jefined in the text of ;he
Arrest__Copvention, Different 1interpretations have been

——— — e b s

proposed as to the @meaninyg the Ad4rafters of the ALress
Convention i1ntended to give to tne words "sister-ship"™. These
interpretations agree that when tan= shipowner is liable on the
claim, "sister-ship™ 1s any otner ship in his ownetship.;°
The main disagreement is as to tne Jefinition of "sjister-ship®
when a person other -than the shipowner 1is 1liable on the
claim.3! As 2 result, British, French and Greek courts have
defined "sis{er—ship" differently when a charterer is liable
on the clain.

Fourthly, all the shares ot the ships must be owned by
the sanme persons,3?

»

Therefore, witn respect to gJroups of shipping cospanies,
the Arrest___Convention imposes two restrictions on the
protection of creditors of one-ship Companies.

The first stringent 1s that the differeant one-ship
companies that cénstitute the group are different legal
persons, Therefore, the liability of one group company cannot
be extended to the other or to the Jroup as a whole, unless
the economic entity doc¢trine is zollowed.33 Thus it appears
that one-ship companies have etiectively limited creditors to

proceedings against the "offending” shio only. -

The second restriction 15 that of reqguiring that the two
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vessels, the offending ship and the "sister-ship", shall be
owned by the sasme person in respect of all the shares
therein, 3¢ It 1is ewvident that in a <qgroup situation —with a
complex corporate structure such a requirement, if taken

literally, will constitute an insurmountable hurdle,

There is a trend in the Ju:%sdictions under examsination
to take into consideration the economic reality created by
shipping groups and defeat the practice of one-ship conpanies.

The efforts of the courts ot these jurisdictiong are

concentrated on extending the notion of "sisgg;-ship“ arrest -

i

so as to cover ships belonging to other companies of the
qrou}. Each of these countries has proposed different
solutions to achieve this aia, Therefore, the protection of
creditors of one-ship codpanies through the principle of
arrest of ships will be examined separately as it is applied
in France, Greece, the United Kingydom and Canada.

\

o,
e
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EQQINQIES

There are two Conventions on Maritise Liens., The first is

the 1926 3russels _Convention for _the _Unification. of
Certain_ _Rules of _La¥ crelatidg__to Magitime _Liens_ _and
Mortgages and the second is the 1967 Brussels Convention
on the same title. For the text of the Conventions see
M.N. Singth, JIpterpatjonal_ __Naritimse _Law__Conventiong
(1983) Vvol. % at 3053 4and 3059 respectively. For a
definition of maritime liens see W. Tetley Haritiae
Liens _apnd _Claims (1985) at 37-41% [hereinaft?é cited as
Tetley]; E.F. Ryan, "Admiralty Jurigdictidn and the
Maritime Lien: A Historical Perspective™ (1968) 7
Mestern Ont, L. _Rev, 173 at 194-199; R, Rodiere, Droit
Maritime (1979) at para., 114; Emmanuel iu Pontavice, Le

~3tatut _des_Navires (1976) at para. 134 et seg,

This claia will be jenerally described as "maritim= claia"

following the definition of Art. 1(1) of the 1952
Brussels Convention_tor the _Unification of Certain_ Rules
Lelating to the ARrest of Seajoing Ships.

Art. 3 of the 1329__Ceonveation__on__MNaritigse Liens__apd
Mortgajes. Also, Art. 7 of the 1967 _Conygntion__gn

Yaritimg Liepns _apnd _MOEtyajes.

The term is used in \accordance with article 1(2) of the

Arrest _Conyention which reads as follows: '"Arrest means
the detention of a ship oy juilic¢ial process to secure a
maritime claim, byt does not include the seizurae ot a
ship in execution or satistaction of a judgement.," Por
the application of the prainicple of arrest of ships in

the, different countries see L. Hagberg, ed., Nagitime
Law; _Arrest of Vgssels (1370) vol. 1.

For further details see W. Tatley, "™Attachment, MNareva

Injuntion and Saisie Conservatoire" [1995] LalalaksQse 58
at 67; F.L. Wiswall, The Developpent _of _Admiralty
Jugisdiztion and _Practice gsingce 1800 (1970) at 16; A.
Browne, A__Compendious View of the . Civil Law apnd__of the
Lavw_of Admiralty, (1302) Vol. 2 at 435,

D. Rhidian Thomas, "The sister-ship action "ip_rem" [1979]

LaMsCekaQa 158; D.C. Jackson, Enforgement of _Haritime
Claims (1983) at 157. -

' R, Rodiere., Dpoit Naritimeilke Nayire (1980) at para. 187

(hereinafter cited as Rodiere]; B. de Pontavice, Le

—
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9.
10.

11,

12,

13,

14.
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Statpt de MNavires (1976) at para. 302 [hereinafter cited
as Pontavice].

Rodiere, gypra, note 7 at para. 189.

Ibid. at para. 200.

Ibid, at para. 199; du Pontavice, gupra, note 7 at para.,
351,

D.C. Jackson, Epforcement_of Maritime Claims (1985) at 6;
E.F. Ryan, "Adairalty Jurisdiction and the Maritime Lien:
A Historical Perspective’” . (1968) 7 ¥Hestern_ QOnta_ L. Rev,.
173 [hereinafter cited as Ryan]); D.N. Rogers, "Admiralty
Jurisdiction in <Canada: 1s There a Need for Reform?®
(1985) 16 Journal of HMaritime lLawWw__and Compgerge U467 at
468-9; G. Gilmore & Ch, L. 3Black, Jr«, The__Llaw__of

Admiralty. 2d.ed., (197») at 19, 433,

-

There have been proposed three theories as to the nature
of actions ip_rea; w

(a) the personification theory which is widespread in
the U.S. Admiralty law. For details see, G. Gilmore &
Ch. Black, The Law__of _Admiralty., 24 ed., (1975) at
589~622 (hereinafter cited as Law of Adairalty]; O.W.
Holmes, Jr., Ihe__Common_law (18981) at 25-34; Note,
"Personification of Vessels" (1964) 77 Harv¥, L._ _Rey,
1122,

(b) The procedural theory. This theory was advanced by
Marsden in jelect Pleas—ip the Court of Admiralty. (1897)
vol., 1 at 22,

() The conflict theory. This theory was- originally
advanced by Roscoe in Admiralty Practice, S5th ed., (1931)
at 44-48, In nmore recent times it has been restated by
Ryan, gupra., note 11 at 173, For a discussion of these
theories see Tetley, supra, note 1 at 35-6.

Ryan, gsuypra, note 11 at 173; Rodiere, gypra, note 7 at
200,

The _"Seldis"™ (1936) P. 51; 53 Ll. L. Rep, 255 4in which
Sir 8oyd Merriman overruled the decision of Pry L.J. in
The. _Heinrich_ _Biorn, In this later case, the Court
allowed the necessariesaman to arrest any of the property
belonging to the person who owes the debt, including a
sistar-ship, These two decisions are discussed in

Tetley, supra, note 1 at 463 et seg,




15.

16.

17.

18.

13,

20.

21,

22.
23,
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D.C, Jackson, "Adamiralty Jurisdiction--The Supreme Tourt
Act 19817 [1982] LeMaCelads 236 3t 240,

For details see Law of Admiralty, gupra, note 12 at 5;
Tetley, Supfa, note 1 at 2-21; A.N. Yannopoulos, "The
Unification of Maritime Law py International Conventions®

(195%) 30 law_5_tont, RLobks 370 at 371,

For the text of this Coavention <¢2¢ M.N. Singth,
Internasiopal gazatime Law _cCopventions (1983) vol. 4 at
310v [hereinafter cited as Arrest Convention]}; for a
commentary on the A;;gg;__-ggggggg;gg see P, Manca,
Intz2rpatiopnal Haritime Law (1370) vol. 1 at 93, '

For details see Chapter Iweive, infra,

See, Report of tne International Cubcomittee on the
revision of the 1952 Convention for the unification of
certain rules relatiny to arrest of seagoing ships,
comite Jdaritime Internatiopal. ALIZestz-21/x-=84; AlsqQ, R..
Achard, "la XiXIIle Conrecence du <.",I. a Lisbonne,
(19985) D.MsFs 515 at 518,

Thes2 two schools of thougnt ar= th2 dualistic and the
monistic locCtrines. The uaaiistic doctrine points out
that the essential difference of international and
mupicipal law consists primarily in the fact that the two
systams rejulate different supject-matter, International
law is a law petween sovere1jn Stites whereas municipal
law 3applies within a state and ragulates the relations of-
its citizens witn eacn otner and with the executive., By
contrast, the monistic theory supports the sSupremacy of
international 1law even Wwitain the municipal sphere
coupled Wwith the vi2w that an individual is a subject of
international law. For maore details, seer I, Brownlie,
principles_of Public lnternational Law, 34 ed,, (1979) at
J2-6; Hd. Xelsen, Geperal Thazory _of Law__apd tha _3tate
(1945) at 332-80; H. Lauterpacht, Private lLaw_sourges_and

Abalogigs to Internatiopal_kaw (1950) at 58.

Art. 5> of the French Constitution; art.28(3) of the
Greek Constitution, 5ee HeJd. Steiner & DN,F, Vagts,

Iransnational Leyal Rrobless (1976) at 624-5 (hereinafter
cited as Steiner & Vagts].
Steiner & Vagts, supra, note 32 at 624,

1956 (“ 5 5) Eliz. 2, C. 40,
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2“. 1981-'\}0!(0 Coe Sq' SChedule 70
25. 3ee France and Greece, Chapters Nine and Ten, ipfra.

26, The enumeration is exclusave and pot indicattive: Coyr
d'appel_de__Rouen, April 15, 1982, GHNE--Atlaptico (1982)

D.¥.FP. 744, The characterization of a claim as maritime

claim is done by strict interpretation of the Convaention,

For the situation in Belgium see, L. Delwaide,%Saisie’
Conservatoire des Navires de ™Mer en B8elgique”™(1984)

Dellefe 248 at 249 ( hereinaftar cited as Saisie
Conservatoire en Belgique]. Also, Rodiere, gupra, note 9

at para, 199. With respgct to the notion__af. maritime

clatm see Iribupal de comagrce d'Anvers, October 2, 1969,

(1974) Dr. Europ, Transp. 277; Iribunal._de__prsemjere

instapge, _d'Anvers, Februacy 1, 1974, (1974) Dr. Europe.

. Transp. 277; Iribupal__de__premiere instrance _df'Anvers.
April 25, 1970, (1977) Dr. Europ. Transp. 119. Coyr:de
Cassation, July 17, 1984, GME-Atlanticoe, (1985) D.M.F,

154 (the breah of a contract of selling a2 ship does not

. Jive rise to a maritime claim); gour_ J3'appel _de Rouen.
¢ , February 9, 1984, Gahvie, (1985) D.M.F, 156, ad

217. A;t;_“l(Q) of the Arrest_conventione. See, also, Saisie
Conservatoire en Belgique, Sypra, note 21 at 249 in which
the following cases are referred-as establishing the rule

that a simpls allegation of a maritime claim 1is
sufficient: —33i8s.—~-ApV¥ers, February 15, 1973,

siba-Edolo. (395 JePehe 175 J, 32iS.._ADY¥eLs, Novenber
19, 1978, Agigﬁ_uxkglggs* sgu;_d-sﬂnal-§15n1e15‘ Februarv
14, 1977, <Thetis: Js__S31Ss_ADnvers., December 18, . 1980,

Eyxaits. Also, Igibupal_mixie Coamercial Noumea, Novenber
17, 1979, ;Qqﬁgg;gg‘ (1980) D.H.FZ 223 at 225.

28. Art. 3(1) of the Arrest Convention.

29, Art. 3(4) of the Arrest_Convention. JIribumal._of first
instange of Apvers, #ay 4, 1976, Volta-Wisdom, (1977) Dr.
Europ. Transp., 113. '

30. Art. 3(1) of the Arrest_conyention, Tetley, supra, note
1 at 463,

*

: 31. Art. 3(4) of the Arrest Conventiop, Tetley, supra, note
1 at 463, )

32, Art. 3(2) of the Arrest Copveption,

, '
- v
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For a Jdiscussion about the econonmic en'tlty doctrine see
Chapter Three, antes h
5ee art. 3(2) ot the Arrsst .Conyeniion. .-
AN
A—— -
Q,».
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CHARTIER BINE

IHE_ gzzsx;93_9;.;3§21195§_9£-5g;zgzﬁg_gagug.sgnzansgs_unnza
IHE ERENCH LAW_ QN _AKREST QF SHIES
2.1 Ihs_égnnssﬁ-gﬂ_&hé_fxgnsh,lns;gn.axxsgx_aitshins;

French law of érrest of ships has a dwality of sources.

The first is the 1952 _Arpest copvention whiéh France ratified
and adépted by virtue of Decrge _MNo. 5818 _of Japdary 4. 1338,
The Arrest__Convention gpplies to' ships fiyinq a flag of a
state-which is a party to the Conventign.i In addition, French
coﬁrt§ hava exténded the application of the Arrest Copvention’
to ships of third countries pEovidet that the claim is a
maritime c{gim from those incluued in Art. 1(1)15

The _second source is the internal law as codified hy
Decree Mo, 61-267_of October 21.__ 1961 and amended by Decree

% H9._71-161 of February 24, 1921, The domestic Prench law has

‘a ;esidda?y-charactér and applies to arrest caSeés whic¢h 4o not

\ }nyolvg any external factor3 ®r which have international

elelenté but ‘the claim is not a maritime claim ariéiﬁq fqu

those claias ' included in article 1(1) - 6f the Arpest
cpnxénii&n;: o b \ - | ‘

The reginme ‘oftgpe A;:gsﬁ,ggnggn;ign isnhifférentk‘ﬁrop )

-

that of ‘the dowestic' French .law. . Under the regime ‘'of the
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;onventiono only a maritime creditor can arrest a shipe.
Nevezéheless. all he has to 40 13 alleje the existence of a
maritime <claim; not pgove 1t, S By <contrast, under the
domestic French law, <very Cldjmaﬂt is entitlel to arrest a
ship, but the creditor has to round his claim in principle.s®
Depending On which regime 1s aygplied, the consequences of the
arrestof ships may be dirferent tor creditors of i1ffiliated

shipping companies.

2.4 2rotection of creditors of _shipRini group_companies_ynder

the Arrest_Convention

9.2.1 Aprest of the offendiny soi.

Art, 3(1) of the Arregt _Conyantion provides for the
arrest of the " ship in connection with which th2 claism arose,
the so~called "offending" ﬁﬁgip. This Article do=2s not
distlnguisk/\ tWeen maritime lleneés and other maritimse
claimants. aiih are entitled to arrest the offending ship.

According to the general principles of nacitime law,
claimants whose %iaimS'are not wmaritim? liens will lose their
right to arrest _the offending ship if the ship has been sold
aﬂd tr;nsferred to ; new owner,? FOr the Same reason it seens

that a non-maritime lienee creaitor will 1lose his right to

‘arrest the offending ship when a ‘chatpeter is liable on the

\

clain and the ship has been redelivered to its owner.® The

1
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correcthass of this lnterp;;Zatlon is not, however, 2always
acceptei. Tae Arrest_Conyention nas olayed 2 pivotal role in
this confusion because 1t does not jJualify the right to arrest
the offendiiny ship when the claimant is not 2 maritime lienee,

An =2xample of the confusion the courts experience in
connection with tnis i1ssue can ope Joundi in the 1decision of the

¢cour d'appel_de_Rouen ot June 19, 1934.°9 0On the facts of the

—_——— - — 22

case, creiitors suppliled necesisari~s to \gﬂlwz/aiberian
registered ship "Atlantic-Mariner'" while 1t dockel 1n a

Spanish port, The order was J4iven by *he captain of the ship
in writinj, but it was mentioney that the nacessaries were
supplieM on pehalf of tne cngrCterers without any further
specification, The charterers 11ailed to oay the amount due.
Creditors attempted to arrest tn2 shio 1n connection with
whicn the cliim arose after the cnarter party hai expired and
the vessel delivered to the OWDELS. - >

The Cour d'appel _de__Rguen allo;;;) the arrest of the
"offending'" ship on the g¢rouna that in the absence of any
restrictions in the text of the Convention, the expiration of
the charter party does not depgchicr?iitOfS of their right to

[V
arrest the chartered ship.,19

It is evident, however, trom Art. 9 of the Arrest

Convention that such am interpretation is not in conformity

with the spairit of the Aprest _Copvention and the intention of

i
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1ts drafters. More specifticaxly, Art. 13 =2xplicitly statses
that the Convention snall not o< con=trued "as creating any
maritime li1e1s Wwhicn 4o not ex1ist under such law [applied by .
the Clourt which nad 3sei1sin cor the <case], or under the

a_on_Maritime Llens_agd_Hortdages, it the latter is

le!
10
I
23
19
'
et
TS
e}

applicable." Tnhere is, therefore, 2 1oubl- connection betweon

PLY-N - S LL I A8 S LBy

Maraitime _Mortjayges___anhd  Lizast!t whichk Francs has  also

rati1fied!2, i1n the 3ense that:

(a) the Arr2s3t_convention 1o0es N0t oreat: Aany new maritaime
lien3; ani

(b) som=2 ot the Rarictime Cialas LOr whl~h arrest 1s permitted

unier th2 ArrLest_CONV=2ntilg9n A3are r=cognized as marittime

liens by the 19¢2v_conventiQn_._on_Maritime _Yortjazsgs_apd
Thus, any interpretation oi the crelitar's rigqht to

arrest tne offending sn1p shouid ve considerei in the light of

the abova, -

If the claim 15 1n the a3stur-= of a maritime li+n, arrast
of the off=2nding ship 15 parm.ttey irrespective of any change
of ownership or expiration o1 the chart=ar party. The Jurstion
of which law determines the existence and priorities betweea
maritime 1liens 1n case o1 a4 conflict of laws 1is not yet

solved!3, . but in France the teniency 1is to apply the [Jex

i
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fori,** French law recoynizes the “nsllowin as maritime
(a) court costs for the sale ox.nne Ship;
(b) <costs of the harﬁour;

(c) wages of the master and crew,

(d) «claias for salvaje ana general averag=a;

(e) ‘CIALNS for «collision, -'damag=2 to ports, <claims tor
personal injuries to the passenqgers and crew, claims for
loss or dam&qe to the luygjajye or goods carried on board
the ship; and ,

(f) " claims arising troan contract. maie by the master, out of
the home port, 1n accordance with his 1legal power in view

of keepinyj tne shlp safe or ror the continuation of the

i

voyage.

If tha’marftlme claim 15 not a maritiawe 11%¥n, the riqght
of the <claimant to arrest tne offendiﬁq ship shoull <be
preserved as long as the conaitions which created it romain
the same, Therefore, if the snlpown;}ﬁwho was liable on the
claim has sold the offending ship, a creditor whose claim is
not a~maritime lien should not bpe entitled to arrest the ship
in the hands of the new owner.Sisilarly, when the charterer is
liable on the claim, arrest of the offending ship in the hands
of the 1innocent shipowners snould be permitted only during

the period of the charter party.
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For these reasons, With JIeat rea=gact, I think that the
¥
above decision of tne CQuUL_a'ayvsa_le_Poyepl® although corredt
as to the result wis erropeous a3 to the ratio decidendis, The
court oujat first to nave exaalael whether the supply . of
necessaries was recogynizea as 4 a3aritime lien in  France and
only once 3ach a lien was 1touna to »xi=t, to  have pnrmitted‘
the arrest of the Ooffenuing Ship desSplta ta= expiration of the
charter-party,t7
9.4.4 Arrceszt _of the "sSicterfz30ie’s
If the 2frendinyg ship-.cannot be arrested, 3 creiitor may
1n the alternative arrest anotaecl 3hin of the Aafeniant, the
so-calle1l "si1ster=-snip", "oister-sh1p" ha. 12 Yi1f{er-nt
meaninjy Jepending on tae capacity of the parsan liable on the
claim. Accordin, to article 3(1) ot ths ArL[23t _Convention if
the shipown2r 15 liable on tne' claim, "sister-ship" iz any
ship 1n the s2me ownership as ta> offaniinc  ships Article

¥4 .
3(4) of the Arrest_Convention wnlch Jefines th= "sister-~hip"

- e - e —— — e T —— S —— ——

when a person other than the snipowner is liable on the claia,

is not very clear, French scholars have been 11vijded on the

meaninyg of thlis parayraph.,

\

Accordaing to the rirst Lntcraretation, article 1(4) ot
the Arrs3t_Convention shall bDe constru=i1 as w@eaning that

"sister-ship" 1s any ship welonqging to persons having

possession anl control of the ship similar to that of the
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register=21 owner.!® These persons arz2 accordiny to this view
either the demise charterer (alinea 1) or a time charterer

with demise of the ship (alinea 2) tut not a simple tipme

. chartergr."

According to tne second i1pnterpr2tation, "sister-ship" is
any otner snip belonjing to the person liable on the cliim.20
The supporters ot this opinion aryu= that tias charterers with
demise of the ship are 1ncluazea 1n the term demise charterers
of alinea (1) ot para. (4). Thereforz:, alinea (2) refers to
ag; persons other than the owWwner or Jdemise charter2r, i.e.,
time or voyage charterers.?! 1aus, if a time or voyage
charterer 13 personally liable on a maritime claim, any of his
ships will be subject to arrest, thouah only one of them may
be arrestel, This latter interyretation has jainedl ground
recently‘and 1s consistently ap;lied b} tha French courtsazz
3+4.3 Tha__potion oL _gisrel-shap_an__the context _of shipping
greup_companigsi the_theory of "guoup appgarancgel

The sister-ship provisions ot the Arrest _gconvention have
been undermined by the phenomenon of one-ship companies which
comprise a group., The fact that every one-ship company has a
distinct personality and thnat the ship is the on;y asset of
the iéfeniant company has resuitei 1in limiting creditors to
proceedings against the offenajng ship onlye. Nevértheless.

arresting the offending ship may be difficult because either
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the ship has been sold, or has sunk or iz 3Jifficult to locate.

Therefore, crelitors of one-ship <companies frequently require

_courts to extend the notion ol 51;tor-ship to other ships of

the group flea2t, They base their TrTequest on the following

grounds; 23

(a) 'sSince the deptor company i3 a "Jummy" corporition
incornorated in the activities of the group and created
only for org¢ganizational redasons, the group as a whole
should be held liable and stand pahind ths liabilities of
its constituent meapers.

{b) .Since the ships belonginy to the group companies are
ultimately ships of tne jcou,., they are own2d by thn same
person o9f per3ons a;d ate therefore sister-ships.

French courté have responded to this neei to protect
creditors'5 one-Ship cuompanies by developiny the th=ory of
“group Aappearance®, Accordiny to this theory, there is a
presumption that related corporations Appear to third parties
as one single enptity, the Jjrou,.;?* tharefore, the ships of the
differ2=nt on2~ship companies are considered to be 3istar-ships
and arrest 15 allowed.

The conditions to pe fulfilled for tEe theory to apply
e
are the rfollowing: !

(a) There should be an externai element which will constitute

the basis for the group /&p;)ea!.'ralnc‘?‘2‘5 Such an elewment

o )
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can be the fact that a company is controllei by
another2s, or that the group companies have common
address??, or that the ships are operated by the same
person?8, or even the fact that the dettor company and
the ship under arrest have a common or similar name.2®
(b) There should be good faith ot(ﬁhe creditor in believing

tnat he was dealing with the group as a ginqle entity.30

Phis good faith ot the claimant is presuhed to exist once
the external element of group appearance is establishei.
Therefor=2, 1t is up to the group companies concarned to rebut
this presumption by proviny tnat either the companies 1o not
have economic ties or the claimant 1is not acting in gooi
faith, 31

The leaiing case of the theory of group appearance is the
decision of the Ifpipupal_de Commgrce dg Rouep of April 1, 1980
with regard to the vessel “Aliakmon-Prosperity’ .32 The facts
of this decision are typicél of what is sometimes described as
"maritime fraud”,33 The shipping yroup Almar created several
one-ship companies incorporateu under the laws of
flag-of-convanience countries,' especially that of Liberia.
Almar also owned 33 percent of a Dutch corporation which acted
as charterer of some of 1ts vessels, Aliakaon Maritime
Corporation was one of these one-ship companies whose vessel

was chartered to Duffel. AS a result of unpaid necessaries
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providaed to the vessel on pehalf of the charterer, the
creditors, a French company, - 3ttempted to arrest s
Sister-ship a ship belonging to one of the rorporations of the
group Almar, . -

The Jdefendant sShipowning company of the " sister~ship
applied to 3et asile the arrest on the following jrounis:?+
(1) that the w®maritime claim actose 1n connection with o ship

that oelongs to 3 company different from that of the

arrestad ship; ana .

(5) since the ™ charterer was p2rfosnally liable on the claim the
Convention permits the arrcsg either of the ship 1in
connaction with which th> claim arose or of anothar ship
of th= time charter=zr,

The Court 3ad not accept the above arqumentation. Cn the
facts of the case, since.the cnartering company hai such close
economic tiss with the group, the Court presumed that tie
charter party was fictitious andg, therefore, the shiop was
operatad in reality by the shipowning comdany.33% Furthermore,
the different group companlies ware controlled by ths same
shareholders, had the 3ame adarezs in Liheria ani their ships
were operated py the same demise charterer, Therefore, the
ng;:hfound that «creditors got tne impression that thay were
dealing ufth the group Alaar whose vessals were considiered to

¢

be "sister-ships" df the 3hip i1n connection with which the
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claim arose,39¢

As a result, the Court did not apply para, (4) but para.
(1) of Art. 3 of the Arrest_Copnvention, The Court in treating
the group Almar as one entity, aeld the group liable on the

claim by extending the notion of "sister-chip" to any ship of

the group flaet,

9.3 Ibe protectiopn.__of creditors of groups _of compapies under

———

the _dopmpestic Erench law

Unler thne reqgime of the Jomestic French law both maritime
and general creditors are entitiea to arrest any of the ships
owned by the person liaonle on the claim,37?

A problem that arose under tae Jomestic French law, was
vhether crejitors could arrest tne ship in connection with
:;ich the claim arose, when the charterer was liable on the
claia, French scholars are dividea on this issue,?8

One school of thouyht, 1lea py %, du Pontavice and R,
Achard, argjues that creditors can arrest the offending ship
during the period of the charter party because the
immobilization of the ship does not affect the ©riqht of a
shipéunet to collect tne hire,39

R. Rodiere, on the other nand, has observed that only the
charter party can tell whether a shipowner is entitled to

collect the.hire despite the drrest of the ship.*® Therefore,
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he is in principle agyainst the arrest of the offeniing ship
vhen the tim2 charterer 1s lladl=z on the claim.

French courts have adopted a miiile position. If the
creditor of the time chartersr ga>w that he was contracting
with the time-charterer and, tnciefosre, 1issuedi a receipt in
the nam= $f the latter, sucn  creditor cannot  subsequently
2ith>r 2arrest the chartered salp or 1nvoke the theory of
"qrodp 3ppeafance”, 1!

Furthermorse, the theory ot jroun apnearince has been
aponlied more 2as1ly under th2 uova-=3tic French law than under
the Arrest__cCconvention, This 3ituation pravails because

— o R SE ey e e i e e St e S e

article 17(2) of the Law or _Junz_ 19, _1966 o3tablishes the
presumption that in tne absepnce of any publication of the
charter party, the shlpo&ner 15 Jeemad to operate th- shio for

his own on=2nefit,*2




1.

2.

3.

5

6,

7.

106

FOQINQIES

Art., 8(1)in conjunction with Art. 2 of tha Arrest:
Copyention, For a comment on the relationship between
the Arrest Copvention and French Adomestic 1aw see A,
Vialard, "La Saisie Conservatoire de Navire pour Dettes
le 1'Affreteur a. Temps™ (1385) D,MsF, 579 a3t 580-2
( hereinafter cited as Vialard]: also, W. Tetley, Maritime
Lieps__3nd _Claims (1985) at 440 { hereinafter cited as

Tetlay].

Vialard, 3upra. hote 1 at oLuyl: Tetley, supLa, hote 1 at
440; Irib._Gom, _Bordsaux, July 28, 1969, Lady-Laura.
(1970) D.A.F. 111 ILiga.. Lom, _Sajint-Nazajre, Septeamber
19, 1973, Boggo-Piadaio, (1973) D.M.F. 734; Coyr d'appel
%g7ﬁggzn; July 19, 19484, aArlantic-Mariner. (1985) D.M.F.

Art. 3(4) of the Arrest Copvention, Also, vialard, supliaa
note 1 at 582; Tetley, Sypka. note 1 at 440, Trib, Colla
39rdeaux, July 28, 1969, Ladj-Laura, (1970) D.M.F. 111
cour__d'appel_de__Rouen, Agril 15, 1382, GHE-Atlantico,
(‘1932) D.H.F. 74“0 .

]

Vialarid, gsypra, note 1 at 582,

Art. 1(4) of the Arrest Copyention, See, 2130, ILibs
Bixta_Com, . Noumea, Novemper 17, 1979, La__Bonita (1980)
D.M.F. 223 at 225, The Court explicitly stated: ",..
selon la Convention internationale de Bruxelles de 1952,
eee i1 n'est nullemeént necessaire que 12 creance soit
certaine, liquide @t exigible; qu'il suffit qutells soit
Simplement allegue par l'auteur de la saisie
.conservatoire." -

R, Rodiere, Dpoit _fHaritase; _Le_ _Navire (1980) at paras
198-9 [ hereinafter cited as Rodiere}; E. du Pontavice, le
2%atus_de¢s. _Navires (1976) at paras 356-7. Also, (Coul
d'appal_de_Rouep, June 22, 1373, (1973) D.M.F. 91; Cour
d'appel_de_Rouen, January 26, 1973, (1973) D.M.F. 544 at
548, Coug _d'appel_de Repmnes, . July 30, 1975, Roipte_ du
Minoy. (1976) D.M.F. 223; ITrib. 8dm._MNarseille, June 8,
1972, (1972) D.M.F. 740. Coyr dfappel dfAix, March 1,
1977, Daripg. (1978) D.H.F. 529, It is at the judge's

- discretion, however, to grant a "saisie conservatoirg":

Rodiere, sypra, at para. 402,
E. -de Pontavicé} Le Statut _ds_Navires (1976) at para, 355
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[hereinafter cited as du Pontavice]. ) o

3. The wording of section 21(4) of the Supremse__Court Act.

10.

11.

12.

13.

14,

16.

17.

1981, is, therefore, prererablein that it states clearly
that th2 person liable on tne claim at the time when the
action arose shall be the geneficial owner at the time
the action is brought.

Cour d'appel _de_ Rouen, June ¥4, 1984, Atlantic-dariper.
(1983) D.M.F. 167, '

Ibid, The Court stated: Lfart. 3(4) de 16 Convention ne
limite pas la possibilite ce saisir le navire affrete a

la 32ule periode ie 1'aftretement, il interiit seulement
la saisie d'autres navires appartenant aux
propria2taires.”

For the text of this Convention, ses Y. N. 3ingth,

Int2cnatiopal. daratims_ _Lg¥_yonventions (1983) vol. 4 at
3053,

Franc2 brought this Convention into force by Law of
February 19, 1949 r=placed oy th2 Law No, 67-5 of January
3, 1967. ’

Tetley, Supra. note 1 at 50 2t _Seq.

Rodiere, sSupPLa, aote o at 1477 s3ee also, Couk _d'agppel
dlAix-z2n-provence, Decemper J, 1983, Namrata, (1984)
D.M.F. 743; Cour . d'Aix, January 5, 1992, (1934) D.N.F,
341, - 3u contrast, professor A. Vialard in '"De Quelgues
Aspects Theoritigues Ju 'Regime, les Privileges Maritimes"
(1984) D,M.F, 323, is 1n favour of the law of the ship's
flay. 30 are Battifol and Lagarie in Droit Interpational
Prive, 7th ed., (1983) at para. 503,

J. Villeneau in a svmmary of the French law on liens in
Tetley, 'gsupfa, nhote 1 at L77. The maritime liens are
ennumerated in Art. 2 of tae 1325 _Cenventien_on_Haritime

Liens__and_Mortgages, ani arct. 31 of Law No. 67-5 of

January 3, 1967 by which France ratified the 31361
convention, For more Jetails sex Tetley, 3upra., note 1

at 97, 126, 143, 193, 176, 187; 257.
June 19, 1984, Atlantic-Hariper. (1985) D.M.F. 167,

This éolutioﬁ was followed oy the,ggg;__glggpgl_gijijii
December 3, 1983, Nagrata. (1984) D.M.F. 743; Chambre
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19,

20.

21,

22.
23,

24,
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com,_de_la__Cour de_cassatien. January 19, 1393, SICCNA,
(1984) D.H.F. 3283 cgnsza‘__-an:_.g..nnel_-ée .Royen,

Septemabar 24, 19681, Jopan-Sky, (1993) D.M.F. 49, Also,
see, Vialard, supra, hote 1 at 5834, )

du pPontavice, sypra, note 7 at para. 352,

Pontavice is baged on a

The opinion of professor du
de_Maasourah (Egypt), March

decision of the Cour _d'appel.

15, 1969, (1971) D.M.F. 741 in which the Arfest
conyvention was applied. J
Vialard, sypra, note 1 at 543; R. Achard, Note on th=

decision -of Cour__d'appel__de__Rouen, June 13, 1984,
Atflantic Mariner, (1985) D.#.F: at 167.

Ibid.

Cour_.de GCassation. July 17, 1984, (1985) DN.F. 1543
Irib, _GCom, Rouen, April 1, 1340, (1980) D.M.F. .426; Casse

Coms, January 18, 1983, (1984) D.M.F. 328,

decision of Iilh;_FQQmL_EOB De

See ' P, Emo, Note on the
(1980) "D.M.F, 426 at

April 1, 1980, Aliakmop=-Prosperiiy.
429,

See the decision of the Trip, com, _Harszille. Apr1l 27,
1976, Willy __Reikh., (1979) .Dr. Europ. Transp. 634
( hereinafter cited as Ihg_&;llv___g;thj4 The Court at p.
640 stated the theory of group appearance as follows:
“pAttendu qu'en vertu de la thne2orie de ltapparencé dont 1a
juisprudeénce fait ainsi application, une personne peut
passer aux yeux de tiers pour titulaire de droits, d'un
etat ou d'un pouvoir, alors gqgu'en realite elle pe 1l'est
pas et si cette personng accoaplit un acte juridique avec

un- tiers de bonne foi, cette acte pourra etre maintenu et

declare opposable auveritable titulaire du droit, lorsgue
deux elements seront reunis pour codstitusr ltapparence
juridique: un element materiel comportant tout -les
signes exterieurs de la situation veritahle, un element

psychologxque coastitue .par-l'erreur commise sur le vu de
la situation exterieure," See also, Iribupal_da_Commerce

. 25,
26.

de_MNarseille.

Ap%;l 27, 1976, (1976) Scapel u6;

coms _Noumed, Noveaper 17, 1979. (1980) D.H.F. 227.

The_¥illy Reith. S4RZa. Dote 20 at 640,
Ihigq ?ge, ItiQL‘QQBA__Bgﬁgﬂi-

also,’ Xpril 1, - 1980,

Triba -
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28,

29.

30,
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32.

33,

34,

35,

36,

37.

33,

39,

40,

41,

42,
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Alizkmon-Propserity, (13980) D.M,.F. 426 [heereinafter

"cited as The Aliakmop=zPreosperityl. ,

The Aliakmon-PIosperily. SUpKa. hote 26 at 427,
Ibi'j_‘

— . v L4

See P. Marguet, Note on the decision of the Cour d'appel
de_Rougn, April 1>, 1982, (1382) D.M.F. 744 1t 749,

o i e

The Willy Rejth, 3upra, aota 24 at 640. y
The Aliakmon-PLosSpPeLatY¥. aUprLa. note 26 at 427,

(1930) D.HM,F. U420 atfirmed by Cour _d'appel.dg__Roued,
October 27, 1983, (1984) D.M.f. 238. '

A, Tinayre, "Le Frauaeg Maritime =at-le <Connaissesent?,
Copmyaication a l'Association Francaise du Nroit %aritime
(A.F.DoM.) (71983) D.H.F. 363.

Trib, _Com. Bouen, April 1, 1999, Aliakmon-Prosperity.
(1930) O.M.F. 426 at uw27. .

d'
. 1

Rodiere, sypra. note 6 at para. 199; du Pontavice, 3upra,
note 7 at para. 355, --

Vialard, supra, note 1 at 547.

Du Pontavice supra, note 7 at para. 2%1; 2. Achard, Note,
(1934) D.M.F, 33V; Champre _atbitrale saritise de P2pisg.
decision No. 458, November 2, 1382, (1983) D.M.F. 246,

Rodiere, gupra, note 6 at para. 189,

Cour.d'appel _d¢_pay, December 6, 1984, Spartap, (1985)
D.M.F. 389, ’ , .

" . See du Poptavice, sypra, note 7 at para, 67. cour

dtappel_de_Rouep, May 11, 1384, Dover, (1985) D.M.F. 162;"

Cour_de_. Cassation. May 10, 1783, Julia. (1984) D.M.F.

269,
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IHE_PROTECIION OF CRERITQR2 QF AFFILIATED SHIPPING COIRPANIED
YNDER IHE_GQREEK_LAM CGN_A3REST _QF CSHIPS.

10.1 Ihe_songces of tne Sreek law 0on arrast of_3hipss

Like the French law, the oreeg law on arrest of ships has
a duality of sources. The 1tirst source 1S the2 ArLrest
onvention, The Convention 1s paft of the Cre=k law by virtue
of Lagislative DecCree 4570/1300, ari annlies to thos» cases
that invglye a snip flyinyg tne 1lag of a country which 15 a

party to th2 Convention,? Tne other source of law 15 the

a2

baetween Sreek

7]

domestic Greek law wnicn applies teo dispute

rd

parties or parties not covered oy the "ohvention.?

12.2 lg&ﬁ;psgsgsggﬂ_gz__ibs-Aggse&--gggxsnzzgn__pi-sh;--ﬁxés

Sre=k courts have not deait with the 1ssue of whether the
right of a maritime creditor to arrest ths offending ship by
virtue of Art. 3(1) of tne (gonyvaption shall depend on the
nature of the claiam, The dominant opinion in the 1legal
theory, however, 1s that tne Arc=st_convention implicitly

recognizes the distinction of w@aritime c¢laims to wmaAritime

liens and other claims.3

k Unjer Art. 9 of the Qfééh__iggg-gﬁ-zxixﬁgg_n Litime Law,*
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the 2xistence of maritim2 liens, a- well as of other rights Ap
rem, 1s detarmined by tnz law or tn2 fla7 ¢f the ship, but the
prioriti~s batween them are l2terainsi by the Jex fori, that
1S the Greek law.s

sre2ce has ratili=a neilther the Rruccels__Copventiop_gef
Liens _agd__Mortyayges nor the 13,7 _Conyentiop of the same
title.® Sr;?k lejislation na. Lever2ly 1limited th2 number of
maritine liens LfOof the puUlpOo2 OL pIl2tecting the mortjayee and
anhancinj th: attractiveness or si=2=2k ships 23s 1 financify
proposition,? According to Art, "9 of the Q;ggﬁ_ggjg__gﬁ
Pravate pMaritime_ _LaWw tne roslowin! 3ot c¢f circumstances |is

e e e e e ST E e —

(a) Custodia_legis:®

(b) <clains for master's and crew's W3 Jns;
(c) salvaja; )

(d) <collision damages;

(e) specaal legyislative ragjhto.

Therefore, a creaitor who tries to arrest 1 shipo in
Greece by virtue of Art, 3 or tae Arrest_Conveption has to
examine whetaer nis claim 1s recojnized as a maritime 1li=n by
the law of the flag of the snip. Tf 50, his rijht to arrest

th'e offending ship 1s wunaffected by any disposition of the

vessel;? otherwise, he may pe oclij~d to establish prima_facie
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e&;dencé‘that the same Cconditions that ~xisted at the time
when the <cause of action arose still =2x13t at the time that
the action 1s broujht.

Furtheramore, Greek courts nav-2 intetpretei Art. 3(4) of
the ArLrLest_Convention as only permittingy the arrast of ships
of Jdemise charterers or of gersons having possassion and
control of the ship similar to thdt of the registered owner,1?9

With respect to the proplem. cr=23atel 1in the con¥ext of
shipping gJroup coﬁpanies, particularcly because of the
phenom=2non o{ one-snplp comgablc3, Greek ;ourts have not
dev?lopej a theory ot “ggguP appearance" such Aac - that
developed py the Frencn courts,i! Greek courts have atteapted

to circumvent the corporate entity doctrin2 by wusing the

"sjege__r2el" criterion of incorporation to attack onhe-ship

~ '

companies.!2 Under Greek law i1 compan i35 recognizel acs a
omp ’ ) |

lagal entity 1f it s 1incorporated wunder the,.law of the

country where its real. seat 1., thit is the source of the

direction of the «company.'? <The majority of the shipping

1

companies controiléd by Giee& snipouners are’ gdcorporated in
Papama ani Liberia, ‘but t@e1f source "of hanaqeﬁent is Greece.
Therefore, the Gpeek _suprems .Court in  its decision _MNo.
4617197814 ruled that such shipping companies are Je__facto

partnerships and, consequently, tne individual or corporate

shareholders will be jointly'ana severélly liable for group
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liakalities, Tnus, 1n that casc, the parent company was held
liable for tne li1abilities ot 1ts whnolly-ownel subsicdiary with
the result that any ot the Vessels 2f  the fora r ceuld be
arrestei,!s Neverthelel33, because Sf the s513nificance of the
shipping 1niustry 1in ‘tnc oLeek cconony, soon after the above
decision oi the 3Supreme Jourt th= Sr2nk Parliiment: passed a
b111 whican 1atroducea for Sal,.p107] companies, Sspecitically,
the Criterioa Of tne  CJountig 3¢  incorporation,te In
cofitlasion, therefore, one Cuh L31Y that rreek ~ourts have
lkterpre:ea the prOVlgxbna ci tae Arr>s3t__Conve2pntion narrowly

—— e . — e - e e

without taking into consiaeratica the aconomic reality of

shipping groupy compdani 235,
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10.3 The_dom2stic_srege

w
1%

Under iomestic Graek law, drrest of shies i3 permitted
for any type o6f claim.!?” nowever, the <lilmint muct show the
court that
(2) h2 has ; joold aryuanle édSc;l“ apA
(b) there 1s wurgency, O that tnel? 13 3 risk, that without

ootiainlny security he wili be in 2 position to eaforce

any eveatual, tinal and cmoncc‘abli titla., 9

Personal liability of the spnipowner whose ship 1< under
arrest is rejuired in principle,20 Nevertheless, a 3§in may
be arrested for libilities of tne demise charterars, but in

v

that <case the claim has'to arise in c¢onnection with the



operation of a ship.2?

»

0f sijnificant importance 10r creditors of affiliated
group companigs 1s tﬂé reguirement that *the existence of a
charter-party must pe recorded with the shipping Register.??
If not recorled, the shipowner is gresumed to operate the ship
for his own benefit.23 In the context of shipping group
companies such a rejulirement ®eans that a shipowner cannot
assert the 2xistence ot a fictitious charter-party in order to
exon2rate hiaself from personai liability. Thiri partiaeas have
the option either to rely on tnis oresumption or to Aaccept
that Jdespite the lack of puplicity the ship was Je _fagtp
operated by a demise charterer., 3uch de_facto operation of a
ship may happen when, for example, the operator 1s directly
involved with the negotiation aaud conclusion of contracts of
‘affreigtment, employment of crew, or receives all the profitﬁ
from the operation of the ship.2*

Furtheraore, the pracilce by one-ship companies of
transferrinjy a ship from one.comgany to another corporatioﬂ of

the'qroup, 50 as 'to avoid arrest, nas been attacked under Art.

479 of the Greek_£ivil GCode, 1This article proviiles that where

- el o e

through a contract the entire assets or all of the shares are
transferred, the transferee 1s responsible up to the value of
the property transterred for the .debts of the transferor

1

pertaining to the property so transferred,?S$

s
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Since in one-shlp companles it 1S very common that the
snip is the whole property of tae company, sreek courts have
c?nsistently applied this provision t5 hold the acquiring
company liable for the obligations, of the buyer. The courts,
in holiing the purchaser company re~ponsible, r2juir® one more
2lem2nt, 1.2., that the acguiriny comovany knew that th-> ship
it obtiinel was the oanly astat 6f tha transferor.
Nevertnel2ss, because or the widesnreal practice ok one-ship
companies, and especlally when the transfer 1is between

companies of the Sane group,,tnis knowledje iz held to exist

constructively.2¢
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EQOINQOIES

Art, 3(1) of ths Arrest. Conveption, For details about the
arrest of 3hips 1in Greece see, P.C. Panagopoulos,
Naritime__Law vol. 1 (1976) at 39 et seq.; 5r. Jd.
Timagenis, "Arrest of 3ships 1n Greece" (1984] LoN,Cely Qs
at 90-100 [ hereinafter cited as Timagenis].

Gre2k courts have not made use of art. 8(2) of the Arrest
Convention which allows tne arrest of a ship flying the

flag of a non-contracting state. See, Timagenis, supra,
note 1 at=30,

C.N, Rocas, Maritime_Law (19o0b5) at 125, 134 (in GSre~k),

Krt. 9 of the Greek _Code” of Private _Maritime _Law

GacaPeMalks) reads as follows: *"Rights 3p_rem shall be
governed by the law of tane state whose flag she flies.”
translation from Th. B. Karatzas & N.P, Ready, The_GLeek
Code of _Private Maritimg_ _Lgd (1982) at 6 [hereinafter
citel as Karatzas and Ready].

Eody, 10367 1874, 25 EEmp. D. At U418; E,A,, 106471974, 2
END at 213; Eeden 4383/1974, 26 E Enmp. D. at 477; for
details see A. Antapassis, "Jurisprudence Maritime
Hellénigue", (1978) DyM.F, at 51-2. Contra, PBaP,Ps.
30071973, (1973) Argo at 47; DPgP,P,, 539/1973, 25 F Emp.
D. at 416; PaPaPes 75271373, 2 END at 15 where the Court
accepted that the rTanking 15 also governed by tha law of
the flaj of the ship.

For the text of these two Convenfipns see HM.N.Singth,
Internagional Marjtaime Law Conventions, vol.4 (1983) at
3053 and 3059 respectively.’ ,

A. Antapasis, "Jurisprudence Maritime Hellanique' (1978)
DelsFe - at 51-2; osotiropoulos from W.Tetley, Haritime

Liens_and_Claims (1985) at »b1,

Art. 207 G,Co.P.M.L. reads as follows: "If a ship |is
,alienated by contract, a lien shall continue to exigt
provided it is fecognized 1n a judgement given agaifst

the transferee of the ship, 'out it shall be extinguishled

if the relevant action 1s not brought within three month
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11,

12.

13,

14,

13,

16.

17.

13,
19.

20.

21,
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from the contract oI alienation b2ing regyisteraead in the
ragister of ships.”

EsPss ©39/1373, 31 E ctmp. U. 3724 at 326,
5e2, Cnapter Nine, ADR{La,

There are tWwo tnedlles a3 to th? capacity of a tleqal
person. Accordiny to the rirst theery the capacity of a
l2gal person 1s determinea oy the law of th» country of
1acorporation, whereas, accordiny to the ascond, it 1s
determined by the country ot 1ts real seat,

Art. 10 of tha sreek_Zivii_Cgde, .

—_———w e Al —m SR -l o

1973 ZEmp. D. at 416, 3See also, 2gPePe, 171271975, 3 END
at 453, PePsPer 3$23/1373, 1V END 3t 2743 P,P.R..

,13523/1375, 3END at 533; £.PsAs, 706471975, U4 END at 529,

For more details sez A. Antapassis, "Jurisprudence
Maritime Hellenigue" (1973) VD M,F, a2t U8-9,

AsPs, 40171973, (1978) E Ewp. D. 2t 616,

Law 791/1978: Sreek _oLfdclddl_Gazettesi _As.T13/6.721228,
Also, 9the E,E,C,_Con¥entiop_on__the Mutual Recognitigp.of
Companjiss_and Legal Prrsons of February 29, 1963 which
likewise adopts the incorporation test as 1ts guiding
princaiple [ (1903) 12 Bullg eeFsCsp__38ppl, No, <], The
Conveation 1s not yet in force.

Greek_sivil Code (G.C.C.) artacle 633 in conjunction with
art. 7:z0.

GeCsCs arte. o090,

Art., 102 of the GaCaPslaks dahich reads as followz: "...
creiitors shall not ope entitled to> bring proceeiings in
personam against the shipowner, or take protective or

executory measures, any measures 2lready taken being JpsSQ
iure annulled.” From Karatzas & Realy, Sygla. note U4,

Art., 106 of the GyCePasMsla The Act speaks about a
“ship-operator™ which includes a 42mise charterer but not
a time or voyage charterer. However, the terms is much
broader and in some cases 1t i3 held to he equivalent to
the English expression "disponent owner",




22,

23,

24,

25.

26.

Art. 105 of the GaCePaMels

Ihid,y Se2, also, C. Rocas, "Jurisprudence Hellanigue"
(1365) D M,F, at 4u40-5,

Gr. Timagenis, "™Recent Greek “ourt Decisions of Interest
to International Maritime Lawyers"™ [1985] 16 Jourpnal_of
Maritime_Law__and_Commerce at 276 [hereinafter cited as

— i — . — -

Recent 5Sreek Court Decisions ].

Recent Greek Court Decisions, 3ypra, not- 24 a+ 275;
EsPss 122071982, (1983) 11 ZND Fh.

Ibid,
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THE_RPROTZCIION QF CRERITIVRS QF oplgPING GROVR CQMPANIES UNDER
THE Uaf LAN CN_AgREST _JF_SHIPS

11.1 The_sourcz of thne U,K, las oL _2rr23t Oof 3hircs.

Arrest of ships in d4ritain 1s subijsat to the jurisiiction
of the Admiralty <Court.?! In Aii;ralty one can proceel either
in__rem or ipn__personam,? The peculiarity of the Admiralty
jurisiiction is, however, the action in__rem; i.2., one can
disregarl tne gque¢stion of wnetaer Of not tha jéfendant‘ is
subject to tae jurisdiction of the court and where oneg of his
vessels comes within yrasp, ohe odn drocaed against th- shio.3
The orijgin of this peculiar jurisaiction was the existence of
a maritime lien and, therefore, initially in “ritain arrest of
ships was permitted only for tanse ~<laims recojnizel as
maritime liens.®*

The Admipistration of_ _Justicz AcCt,. 13563, as amended by
the Sypreme _Court Act, 13818, oproujht the 3ritish legislation
closer to tne rejime or the 1922 _Arregt._Convention,? The
arrest procz2iure has been extenaueu to a Jreat numn;r ét Claias
arising in connection witn tne operation of a ship.

Neverthaless, since the U.«. actions jip_fem have always

been connected witn Adamiralty jurisiiction, the right to

.
»
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arrest 1 ° snip 1s a privileje only available \tp naritime
‘creditors., In fact, jeneral creuitors, were jepr;ved of the
benefit of ontaininq security rfrom Aany assets of their debtor

until 1375 when Lord Jdenalny introducel -.the Hafeva

Injynction.®

11.2 Belationshap. . _of _the _oupieme _ _Court _Act __wWith _the
copyention, - .

The jupreme Couft_ Act of 1931 is 32 3ifficult anactment to
'interpr?t- Joth the Jypreme Couii. Act and the Administration
of Justice_Act have raised many issues, some of whi¢h have not
yet been solved.® Therefore, 1t iz of 3Jreat practical
importance to examine whether 1t 1S bossible to interpret the

ambiguous provisions of the 3ritish lagislation by reference

A}

to the: Arrest Copvention.

In the U.K; the establisned ruls was ‘that any ngbtful
points of the domestic law could not be solved by reference to
an Internétional Convention unless the statute made an exbress
reference to such source Qf\ law,!0 ‘In the late 19607s,
however, Enjylish judicial theory and practice showed a
willinjness to depart from th; established rule in
circumstances where a referénce would assist in resolving

amabiguity,t? This latter developament has been followed by the

Admiralty and Appellate Courts in their 'efforts toJ interpret

|

“
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the arrest .of ships provisions or the 1956 and 1981 Acts.12

A5 a result, althoujh th=2 Conventioh i3 not 31 supwerior saource

cof law in the U.K. as 1t 15 1n france and Gre=ce, 1t has been

used by 3ritish courts to clarary the Jdoubts and ascrihe to
the Act the meaning Parliament must be assumed to have

intenjed,t3

11.3 Ahb_i££9§£-2£9§29u39§_91 tdg_o8D0L238 CQNKL_ AQ&;-lQ‘l;

The cor2 of the arrest pLuvisions of ‘the lﬁ31_ ACt are

paragraphs (3) and (4) ‘ot s. 41 wnich raad as follows:te

————— . S i

In any casn in which tnere is a maritim: lien or other charjge

,on any ship, aircraft or othsr ©Dorop-=rty for ‘the amount.

claimed, an action jp_frem ®ay ne - brought in the Higyh Zourt
against that ship, aircraft or prop=arty. C

dection (3): : ‘

In the casz2 Of any Ssuch claxm a3 is mentionei in section

20(2)(e) to (r), where--

(a) the claim arises 1n conhectioa with a ship; and .

(b) the person who Jowuld pe . liapl2 on the claim in an action
in_persopam ("the relevant ;erson’) was, when the cause
of . action arose, th2 owner or charterer of, or in
possession or 1n coatrol of, th= ship, '

an action in rem may (whétner or-not the claim gives rise to a

maritime 1lien on that ship) be brought in the Hijh Court

ajainst--"~

(1) that ship, 1f at tne time wnen the action is hrought the

: relevant person 1S either the L beneficjial owner of that
»Ship as respects all the shazes in it or tho charteraer of
it under a charter by demise; or’

(ii) any other ship of which, at the time when the action is
brought, the relevant person is the teneficial owWner as
respects all the shares in 1t.- . '

Unlike the Convention, therefore, which provides for a

unitary regime 'of aires{ of ships, the Act provides twa arrest

°
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procedures; The one i3 at the exclu;ive Aisposal of maritime
lieneests and the other 1s av;ilable to all maritime
creditors.t®

1111-1.Ih273££§§s-gxggsdy;§-gi-Qazﬁ;_illl__znxiszng-lign;

The only «condition to be tulfilled for section (3) to
apply is th2 2xistepce of a _&aritime lien,'7? sritain has
neither ratifiesd nor acceded to eirther the 1926 or the 1967
conventions_on _Maratjme Liens and _Claips.t® The U.K. courts
apply the lex _fori to determine the existence and priorities
begueen matitime liens.!® Theretore, arrest of shiés according
to s,21(3) 15 only permitted gzor onhe of the follouinqclaigs
which are recognized in Britaiﬁ as maritise liens,.?20
(ay salvage séfvice%; .

(b) collision;
(c) claims by mastef and crew ior unpaid wages, and
(4) disbursements.

TO ﬁhese‘traditional maritime liens, should be'ahdéd, the

so~called special: leqisl;tive rigats, such as claims of the

dock and harbour authorities and Marshal's fees and -

expenses, 2t : .

If the claim is one of' tne above wmaritime liens, the
crbdigor s entitled to arrest the jsHiplgﬁ which the 1lien
A
exists irresbective of any disposition of the vessel,.
Nevertheless, quite oft;n -apxtine lienees are not aSle to

‘
’
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wlar shio berause gither the

ship is not within tne juriscictisn or it has Jlisappenred.

The remedy to this pronlea .3

Maritime lienees are. entitled to

the "sister-ship" arrest,22

sarrast another s4ip of their

debtor bsut

in this

Cdse thoell

llunqi<

not extended

to

Therefore,

tne

conlitiong

provided

the

in._

"sister~-ship®.23

saction 21(3) of the Act have to be fulfilled.
)

11.3.2. Ihi-éiEQi&-Q&QSEQHEE-Qu-ziLQ;lﬂli--ﬁ&i&ﬂ&ﬁll*ii23;

The arre:st procedurs ol pacrd, (%) 15 availab

enumerated in art. 20(2) letters (e) to (r) of

le for clainms

the, Supremg

Court Act,2* Thes2 claims correspond b 1 jraat extent with

those of article
characteristic of these maritime clilns is that +
action in_red only 1p conhaction with the ship

v
which th2 clais arose, 1.2., the ship receiving

1(1) of tne Arfest__7ongsntiong?3 The common

hey parait 4n
ir respect of

the damage.

Thgrefoxe, whan the clajm 4is cased on damage received by a

ship, the arrest procedure ot art.

21(4) is not available and

a claimant »ay proceed only 30_p2[500aR.28

The ar;?st procedure of 3., 21(4) of th? Sypreme_Sourt_Act

presents,

however,

article 3 of the ALrest _Convention. In particular, there i

closar inter-cbnnection between arrestel vessel and perso

! 4 ) P k4 . ;
Copvention,2? Therefore, 1n aadition to the existence of

some siyalricant 1ifferences froam that of

S 3

nal

1liability in the British legislation than in the jArrest

a
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maritime claim 5.21(%) of the gupLeme _Court _Act, imposes the

followiny additional conijitions:

m —

(a) personal liapility of tae owner, charterer or other
person 1n possession 0L control of the ship at the taim2
when tae cause of action arose;28 ani

(b) Dpeneficial ownership or the 31io by the person liable ;t
the tirme th2 action 15 proudyht, 29
If all these <conditions #are fulfilled a Elaimant may ’

arrest elthar the ship 1 conncéti;n with which the <claiw

arose or a 3sister-ship. In 21ther cas> only one ship may be
arrested, 3o Nevertheless, aderendants ar= not entitle? to

Ed
invoke the prohibition of arrestimg a second ship when

claimants hai previously «arLrestea >n good faith a»sh}p which
they believed to npelony to ‘thc 1efeniants. This rule was
established in The_Stephap _Jd.3! un the facts of this case
plaiatiffs had arrested an allegel *“sister-ship® of the
defeniant shipowners. Shortly arter the ship was‘'released,
because it became clear to the plaintiffs’ solicitors that the
information provided to them Ly Lioyd's Intelligence Service
was 2rroneous wlth respect to aer ownership. When plaintiffs
atteapted to arrest the offending ship, the Admiralty
Registrar refused to 1ssue a warrant on the groundi that s.

21(8) of the Supreme Court Act permits the arrest of only one'

ship <£for the safme cause of action. on Nbpeal by the

-~
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Flaintiffs, the 1ssue Wwent 1n tront of the Admiralty Courte.
The Coudrt held that on the tact. 0of th2 caze {t would be
unfair 1{ erroneous i1ntormatioh jiven anl received 1n gqood
faith, 1n ansWwer to a propes 1ng4uiry, uﬁer» to learl to 1
situation 1in }Qaeh no shlp celonying %o the correct jefontants

could b= arrestej.3b

11.8% Arp=gt.f tne oLLzndidi_sddrea

The off:nding salypy 15 derined’ 19 “>rently 11 the juprepe
€ourt_Agt than 1n the ArLgst _topy2ntizne Unlik> the Apregg
Convenhtion where Ofreniing osuip s always the shio in
connectian with whica thd ¢ldi1a agose3?d, unier =. 21(4) of the
Sypra2ma_Court_ACt this snip must 02 ben2ficiilly owned 1t the
time the‘actlon'xs brought 2y tav varson liable on the claim,
Therefore, in principle, if tn=2 5n1d was 30ld or the chirterer
Was 11§ble of the claim, the ship cannot be arrast=31 1in the
hands of the 1nnocant shipéuacx, 1rra2ipective of wﬂether or

not the chartsr-party had expirea. .

This rule ‘has, hOwever, two jJu3lifications wnich pring

the British legislétlon close toe the provisions of the Arrest

Tne first Jualification 1is that demise charterers are
- $ .

- equated to bopeficial ~owners accoriing to s. 21(4) (i) of the

zugggﬂg;sggxs;;A§$¢-12§1;£: The. clear wording of the Syprempe
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Court-Act eniei a Jong #r5pute oetween the - English courts as
to whether or not dJdemise chariterers were considere! to be
beneficial owners of the ship they controlled.

In Th2__Apdrea_Ugrszula33 gsrandon, J,, was of th2 opinion

-

that demise charterers naviny full bessesion ani control and
jettinj all the benefits from the wuse of the ship were
benefici1al owners of 1t. However, in Thae__I Gongresso__del
Partido3® ani The Father Tnapgsl? Pobart Goff, J., and Sheen,
J., respectively, held that desise chartorars dil not jualify
as beneficiil owners, The Supremsg__GCourt Act adopted a middle
position., Although demise charterers 1o not technically fall
within the d2finition of beneficial owners, the Act implicitly
recogniz23 tnat demise charterers ;:e owners pro_haegc_vige of
the shib ani, therefore, arrest of the offending ship in the
hands ot the Jeaise charterers 15 2llowed.?8 As a result, the
S4prem2 CouLt Act dafrfers from tre .\.:;ﬁ&--ﬁﬁn!gni_igﬂ only in
that when a time or voyage charterer is liable on the claium,
Arrest of the offendiny snip 1n the hands of the Hnnocent
owner or demise cﬁarterer 1s not boséiblo.

,The sécond qualification which brings the 3ritish
legislation closer to the letter of article 3(1) of the Arrest
gonveption arises fromthe gécoqnltion as statutory rigqhts ip
Lem of those maritime claians for which section 21(4)

applies,39 Statutory rights in_rem are considered in sritain
< .
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A5 a new 3sort of maritiade lien creat2? by the implementation,

.

of the Arcest__coD¥eltion,'?  osratutory rights fp__Lem ani
maritime liens, however, have to r: dictingirishel..

Unliks maritime 1liens, statetnty rijhts jp__[em 10 not
come 1nto ex15tence UYOn tne nappeniny 9f the event on which a
claiam 11Jht lLe made, but 470n  tho institution of
Droceeglnqs.‘l I+ proce2drnys nave nNnt starte], the: right to
Aarrest a 3h1p 13 lost by 3ay cninje o0f own~rrship of the
vaessel,*? i}

The definition ot tne exact point o+ time 2t which the
action 15 consijer23i to pe brouy,at 13, there‘9re, crucial for
the protection of creditors. 1la [fhe_Yonica_S.*? sranion, J.,
ruleid that an action n_rem, Lo L1nitiated upon the 1s5sue of
the writ. rnérefore, thls case o=stablishel the rule that
after that time a sale or th2 sn1p 1075 not artect the rijht

to arrest the ship for which the #4rCit wis issued, s’

.

In the context of shippin, $roups of companies waere the

_vess2ls of the Jroup are easily wrinsferrcd4 from one company

to another company of the Same coacern, the energance of such
A statutory rignt Ap_gsem 1S o1 ,r-2at importan:e to maritime
creditors, A typical example wnere the ownership of the ship
was transferred from one company to another company of the
group after tne issue of the writ, was The _"gdalene_Roth¥.43

Plaintiffis, a fairm of snip niandlers in Montreal, made
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disbursements for the vessel koyal Clipper at the request of
the shipowners. 3Since tne latter 411 not pay the agreed
amount, plaintifts 1ssued a wWrlt to arr=2st the "sister-shio”
Helene Roth which belonged to the sams shipowners. After the
issue of the wWwrit, tne shipownels transferred the ownership of
the ship to‘another company OL tae S5ame group. The dispute

was as to whether the valiaity or the writ could pe extended.
Mr. Justice Sheen, in 1ront of whom the <caze was
presanted, permitted tne renewai OL the Wwrit Lp_Lem,48 In‘his

words:

" if a writ in_rem 1is 1ssuedl before any change in the

ownatship of the ship has occured, a gubsegquent change of
ownership would proviae gooa cause for renewing the writ,
unless those who nave tne conduct of the action have
obviously not pursued it witn dilig=nce,"*7

11.2 Arrest_of the "sister-spip"

The jefinition of "sister-ship" <reatei oroblems similar
to those <confronted by the French and Greek courts 1in
interpreting article 3(u)p{ the Ag;§§;___§ggggn;ign& In
particular 1t has been disputed wnether "sister-ship" could be
a ship belonying to'; charterer peing parsonally liable on the
c}aim.“ 3ritish authoraities have approached the issue in:
three Aifferent vays.

According to the first approach, the emphasis placed on

the ship, "sister-ship® should be any othes ship in the same

ovnership as the offending ship.*® Therefore, a ship
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belonging to a <charterer cagula not be considtered as
"sister-ship".

According to the secona approach, the emphasis placed on

&F
the =2leaents o <control ani Do3sessinan of the ship,

"sister-ship" 1s any other sal; heldnqingy to an ou;;r or
dem1se charterer llaple on the claim,S0 Therafore, a ship
belonjinjy to time or voyaqe Canarfterers could not ba consilereld
a "sister-ship". _

Accordinj to tne third a,.rcach, the emohasis  placed on

personal li1abilaity, "si1i3ter-sn1i.” 135 any other ship belonging

to the person liable on the claim.%!?

The 1ssue was not airL=z=ctiy consiierel by the 3ritigh-

&

courts untal recently, ne juijes, however, in ‘their
explanations of the effect 0oLt 5. J(8) nof the Agmini;;;ﬁ;ign_g{
gggg;gg_iggL_12§§L have consxgtently usel phrases uh%ph appear
more consistent with the first aparoach, that of the
1nter-fe13t19nsn1p petween ownershio of the offeniing ship and
that of the "sister-ship". Nevertheless, the opinions of the
judgas were all obiter dicta aanu made without the benefit’éf
full atgument and without consileration of the kind of
practical situatiodb an which tne i3sue unjer iiscussion would
assume profound importance,%2? '
'

In The__Banco33, Lord venniny laying down the principle

that onl} one ship at a time may be arrested =said:
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"The Adsiralty jurisdiction in_rem may be invoked either
ajainst the offenadaing Shlp or against any- other ship in

the same ownership, but not ajainst both,"ss

Shortly after the statute was pass2d, Mr. Justice Willamer

-y > - o —

confer

"the right to arrest either tne ship in respect of which
the cause of action 1is aliejed to have arisen or any
other ship in the same ownersnip."Sss

In The _Eschershe3m3? the ratjo of the case was whather
the plaintiffs claim fell withain any of t£e parajraphs 1n s.1,
subs. (1) of the Admynistratiopn ol _Justice _ACL. 1356, thus
woull give the Court Adamiralty jurisiiction.- The following
dictum of Lord Diplock had, however, a3 great impact on the
interpretation of the sister-snilp action in _rem,

only be the roperty or the Jdefendant to the action but

must d4ls0 be lidentifiable as the ship in connection with

which the <c¢lainm made 1n the action arose (or a
sister-ship of that ship)."58

"It is clear]éhat'to be liaple to arrest a ship must not

~. Lhe Maritime TraderS® was the first Fnglish case which
\ -

directIY‘\dgélt with the 1issue. In that case, Sheen J.,
followed thexzbmn;pg_qﬁkEord Diplock in The Eschersheinps9, but
he felt it necessary to\euphaSLZe that he reached the sanme
conclasion simply because he felt compelled by authority to

reject the broader interpretation of the sister-ship arrest,e¢!
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In the meanwnile, the matter came to the attention of a
commonwealtn and colonial court. In The Lelesco__Upno®2, the
High Court of Horg Kong tavoured the s5econd approach. The
Court's lecision was Dasea on the orinciple that damise
charterers hive control ani pusse3,10n of the snip similar to
that of the 3hipowners, [heretore, th- Tnurt hell that the
tere "si1star-ship" could be eatenueld =9 as to cover any other
ship belonginj to demise charterfw=rs 1f the latter were liable
on tne claim,®3 In the wWora. vl ta~ Tourt:

", ..the other 3hip wnolly owa=] by 1 demised charterer

may be descriped a3 3 "sioter~3hin" in the like or the

Same ownerShlip a5 & Shiyg 1n Sonnaction ot a  claim on anw

ACtion 1p_persQongmete?

In Tha__Permina_108%5 tae Clourt of Appeal of Sinqapofe
viewel the 3tatutory provision as unambiqgdus ani saw no
justification rfor a restrictive as3ociation between ownership
of the of{fending ship and the "sistar-ship".%® 1In tha: result,
the Court upneld taat a "sister=-saip™ wiac  any s3hip belonging
to the person liable on the claim.o”?

This ambigulty as to the aefinition of the "sister-3hip®
seams to have been solved bx a dacizion of the English Court
of Appeal 1n the §Q§n;Ig;gg&gf The decision of the <Zourt of
Appeal, however, has to pe rejardel carefully because the
appealhad to be heard gex_parte and in a jreat hurrcy.

On the facts of the caswe, plaintiffis, owners of the

vessel Neptunia, let their snijp under a time charter to the

CHAh,
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defendants owners of tne vessel Span Terza. When defendants
breached tne time <charter, the snipowners souqght to arrest a
vessel belonginyg to the time charterers as a "sister-snip".
The majority or the Court of Apbeal consijerei! that
“charterer" in the relevant provision of the Administration._of
Justice Act, 1956 incluael ail types of charterar. In the

words of 3ir David Cairns:

"If only a demise charterer were meant, one would of
course have expected the wWword "deazise™ to have bean
ins2rtel before the word ‘'cnarterer”, Alternatively the
word "charterer" <could nave been oa1tted altogether,
beciaus2> & Jemise charterer would be included in the worlis
"the person in possession or control, "e?

Therefore, the majority coanstrusd section 3(4) 2¢ the

e e v L ot W ot B .

either the offending ship or any other ship of the ©operson

liable on th=z claim.70

Lord Justice Donaldson, aissenting, favoure? the
interpretation of "cnarterers"” a5 incluiing lemise charterers
only. In reaching this conclusion, he relied on article 3(4)
of the Aggest _Copvention which he thought 1limited its effect
to "non owner-like gharteters",' i1,2,, demise charterers,?! It
should be mentioned that the wording of the Supreme Court Act,
1281 is different from that of the Administration of Justice
Act, 1356, The phrasing of s. 3(4) (b) of the 1956 Act focused

on the ship i1n <connection witn which the clain arose and,

therefore, defined “sister-ship" as a ship "beneficially owred

R

»

~
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as ([the offz2nding ship] aforesaia", In  the contrarys the
phrasing of the pupiemg COULLt _Act focunns onrthp person liable
on the claim and 1etipes "sister-ship" ars 2 3hip beneficially
owned by th2 relevant pergon, ii the term "relevant person"
were limit2i to owners or demise chartorezs only, 1 claimarnt
having a claim against the time 2T voyaje charterers could
arrest naither the offending shio nor 3 "sigster-shionw,?2
Therefora, tne broaa interpretation of the torm “sister-ship®
S0 as to cover any ship owned oy tane D2rson liaple sepms to be
necessary. The Supreme Court or 1on7 ¥Xonq hae acfeptad this
interpretation “1n The _Sextuam, 13’ In that <¢aze the Court
overrul=3 th>» jecision 1n Theg _sed=23¢co _Unoe?* and followsd the

A  Ledz oy YW

majority of the Court ot Appeal 1u Thg_fggg_fg;;g;__

11.9 [h2.DQtion__QofL sgisteL-shir__an_the _conzext of shipping

dEQURS, -
The most lmportaat Jdirrercence botwaen tha ArLL23t

o~

gonvention ani the jupreme Court _act, 1381 i:

(o

ha-rejuirement
of beneficial ownetship ot all tae shares of the ship by the
person liable on the claim,7%

The term '"beneficial ownecsarv" was introluced for the
first time by the Adamipastiataon . of _Justice AgL’! as  an
attempt to take into consideration casgs where the legal title

to a ship 1s in one person whereas *he equitable title, the
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r2al ownership 1nterest, is in another.’8 Typical examples of
a beneficial owner are the penricirary gnder 3  trust, and the

unregistered owner.

There 15 dapate 1in osritain a5 to the meaning of the term

"heneficial onwer" in the context 92f shipping Jroupse. In

’

.particular it is disputed wnhetner or not the qgroup a8s 3 single

entity couli be considered a oenaficial owner of the ships
ragistered in the name of the differant one-ship companies
that constitute the group.’® Tneie have reen two aporoaches °
to the issuaq.

Accoriing to the farst apgroach the corporate ontity
doctrine—4s—a—Parrier to the <examination of the beneficial
ownership of the shares of the s3n1p wh=2n the legal owner is a
company.®° fhe only way to treat the qgrou»n as beneficial
owner of the o&e—ship company is to lifé tﬁe corporate veil of
the individual one-ship companies that constitute <the group
vhen e3juity 30 reyguires,o! In;é’;pproach has been alopted by
Sheen, J., in The Haritime Irader®Z and The Saudi 2rince.®?

In Igg_"gggig;gg_zgggggﬁgi plaintiffs let their vessel to
a German charyering company. Due to a dispute arising from

¢ v
the charter party, the shipowners arrested a vessel belonging
to a wholly-owned subsijiary of the chartering company. The
problem that a;ose, thererore, was whether the arrested ship

[}

was peneficiaily owned in respect of all the shares therein by”

v
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the parent company, the person who would be liatle on  the
claim 1n an action AN _D2eLSONaAla

Mr. Justice Sheen, rerused to accept the parent company
as benaficial owner of the saip of 1ts subsiiiary. Followinj
the corporat= entity Joctrane, tane learnei judge heli that a
cotporat2 shareholder 'is not tne owner bbt only ha% an
interast 10 the assets ot the subsidiary company."s

Therzfor2, the ship cou}ld pg hweli to b» in the same ownorship

o
N

only 1f the veil of the ,3uosiiiary could ope .li1fted."®

Nevertheless, on tae racts oI the case the wholly-owned

N

subsidiary was operatiny as a-+shi,ownint compiny for over four
years and, therafore,”” the gviaence 3113 not suggest that
dafenlants "obscured froa ¥icw 4 wask of “raui tather than the

true face oI the corporédtion.”8? In The_  "Szudi .Rringce”28

plaintifi{s, carjo-awners, s5U=a tae shipownars for damages to-

their cargo. In orcer to ootaln S527urity for their claiwm,’

-

plaintiffs arrested the s18tarc-sarp  3audi Prince. Defontants

applied to set aside the arrest on th ‘ qrouni that bafore the

i3sue of the writ, the ship was trangferrei to another company

of the jroup. One of the propley: thit 1rose was whether,
despite the chanée or ownership, tye sShip was ultimately under

the same beanz2ficial ownership.

Mr. Justice 3heen round thet on the facts of the case the |

-

.Court 3ught té lift the corporate vell ani hold that the ship
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vas unier the same bemeficial ownership despite the chaﬁge of

legal ownership,®® fn reaching this re2sult Sheen, J., pointed

out so0me factors Hﬂich ied him to Consiier that the Jonminating
shareholdier of the companies concernad was th2 beneficial
owner of thé ship. Tnese ractors wWwere that:

(a) the dominating shareholder of the qgroup used the
Jifferent business naaes of the group coﬁﬁanies
indiscriminately, tor the purpose of obnubilation; 90

(b) in the Register bLook publisned by Lloyd's Register of

Shipping the change of ownership of the ship was not

¢

"recorded; 9!
?

. (¢c) there ¥as not a ¢gooa pusiness purpose for the vendor

company to sell the ship to 1ts subsidiary;®2
(d) after the disputed change of ownership, the runninyg,

mana Jement and operation of the ship continued in ~xactly

the same way as before;®3
(ei there ware no accounts produced by the acquirind company

which @ight have shown that the .company owned and

operatéd the ship in realaity;®*

(f) the acguiring compapi had only three' shareholders, the

/

" two of which were appointed as nomineesg mg¢rely to divest

.

the principal shareholder of shares irn/name only.°®Ss

“ According to ‘the second approach, the term "heneficial

ownership”" is a case of statutory piercing of the corporate

Ve

o

[V QU S
B
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veil,®® Therefore, courts are entitlel to 1cok behind .the

different corporate personalities of the one-ship companiesand

if the economic reality so reguires, establish that the ship
under arre3t is . in the bepericiral ownership of the .group..
This approach has bean aAOptuJ bv‘ Slynn, Jes» in~ The
Aventicum,®’ ‘

On the facts of the case, pialntiffs were ‘the consigpees

of a cargo of newsprint damgyed on boari the vessel Aveaticus,

After the cause of action arvs2, ths shi» echanged 1eqa1'

ownership several times, wWhell tne ciuse of action arose the

vessel belonjed to Aimadﬁra, a Pan3amanian dompany which was
owneil oy a company Ealled Scalottas. Therestfter tye vescel
was transfefred to Longan Shippiny Ltd., which was 3lso owned
by Scalottas, A few tonths latsr, Lougan was purchased by
Anglo~Nors=, a «c¢ompanhy owWneu py weight Sinjaporeans and
subseguently the vessel was transferrel to Lojuat ‘Shiopinq
Ltd., a coapany created oy Anglo—uofée. “he plaintiffs

alleged that the diftferent companies to which the ship was

’ 2
s0ld wer= part of a pig sbippiny group and, therefore, the

ship did not change any beneficiai ownership.

* Mr. Justice Slynn helia that the tarm “beneficial
ovnership® weptitled courts to néglect the corporate entity
doctrine and examine whetner the shipowning coapany is

>
. L]
effectively oswned by am individual or another company. 1In his



138

opinion, when ‘there 15 a dispute as to the Lteneficial

)
ownership of the ship, "the Court in all cases can and in 3ome

cases s0uli look behind the registered owner to determine the

true beneficial ownership,"®%8; and he continued:

"T have no doubt that on a motion of this Xxind 1t is
f1ght to 1investigate tne tru2 bena2ficial owvwnership... I
. 0f course remember the case of 53lemon v. 33alomop_5_CoQa,
but of course 1t 15 plain thdt s.3(4) of th= AcCt intends
that tne Court snhall not be iimited to a consideratiot of
who 1s the registered owner or who is the person having
legal ownership of the shares in the ship; the 7dirzctions
are to look at the beneficilal ownership, <Certainly i1n a
case where there 1s a sSuyjestion of trusteeship 2r  a
nominee holding, there 15 no doubht that the Court gan

investijate 1t,"9°

In examininj, however, tae controlling inter2st of these
compinies, Slynn, J., found.that the acjuisition of the Ship

by Anglo-Norse broke the chaln of the same Dpeneficaal

ownership.!90 -He was of the opinion that the openeficial

owners of An;lo-uorsé wera not the owners of S5calottas desgite
the fact that some evidence polntel out to the opposite
conclusion.19t The  factors wnich  ® the Court  considered
insufficient to rebut the presumption éhat Anglo-Norse was
another affiliated company af Scalattas wWere the ﬁglloylnq:

(1) all the coapanies donsxaecedl had the qséme address in

Singapore; o2 ‘ r' |
(25 the memoranda of agreements tor the sale of the Aventicum

to the different coOmpanies were the sampe;!03

(3) every time the vessel was solu- at the same price and .the'.

H

Pl
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mortjaj=s were taken DY tne same bank;10¢

(4) throudgnout these changes ot owWwn2rship the ves3el was
subiject to 2 t;mé Cnarter, tn 2ach ¢case batween the
Sell=rs <respectively and 1 holiingy «comgany ot the
jroup;tos

() th2 companies had some compdn irrectors and the same
manijers and solicitors;roe

(o) tne dominant spareholaers or Anjiloa-licrse ;ere 1irectors
of Longan griol tou ta=: 3ale of the <hivo to
Anglo-Norse,.,t107
From the two apgroacnes mentionat above, tha

interpr=tation that Slyann J., suav2 to the tarm "bemeficial

v

ownership" 1s pteferable for many r2asons,

is not a leyitimate technique to establish groug liabill{y

when 1nequitaple <results tollow trom <“he application of the

corporate ent:ty doétrine, 108

?

seconily, beneficial owaeronid 1is a term much broader

~ >

than 1liftiny tae corporate verl. Li“ting the <corporate veil
covers tho3e cases Wnere the supsidiary was 3 device-or shanm
R o

iesigned to defraad the pfaxﬂtlif3.1°° However, beneficial
. ) ' -
ownership covers not only those cases that there have been

i

fraud or wmisrepresentation a3 to  the existence of the

,subsidiary,:aut'élso those where a bersoq (the parent company) -

~

. . 4
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.Jets jome benafits from the fact tnat another (the subsidiary)
is under its control and direction. ¢y 1limiting beneficial
onwership to those cases only where tﬁe veil of th; subsidiary

can be 1lifted, courts 1in reality impose a much stricter

condition than that laid down by the Act,

Thirdly, 1f the tefm oenericial ownership coull he

A

invalidated py the corporate wentity doctrine in case the
registered owner 1S a cowmpany and not an iniividual, the Act

would 1lose much of 1ts practicel importance and wouli in

[l

reality apply only when the shipowaner has not 1incorporated his

business.,tto !

In conclusion, one observes'that’aoant from the dichotonmy
of interpretatiohs of the term "beneficial o;nership". there
15 no ajreament amohy tne EnJlish juiqe; as to the criteria
that‘tould\ hold the group peneficial owner of the shares of
the group ships, Some ©Of the criteria that Sheen, J.,

—eonsidered -relevant in The_ _Saugd__Pringe were rejected by
Slynn, J., in Iggr'lggg;ggg; Therefore, creditors of shipping
group companies encoynmer _the sanme uncertaipty as gﬁat of

.

obserbed in the field of the U.K, company law  in thé
application of the principle ot arrest of ships.
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For tn= arrest or snips 1a ritain se» ipter _alia:
D.C.Jackson, gcnforge®ent __of_ _Haritime __:lajms (1989)
{hereinatter cited as Jackson); W.Tetley, daritime_Liens

and__Claims (1985) [hercainattar cital as Tatley ]}
W.Goffey, "Arrest of Saxip3" [ 1975] LaMeTaLl,2. 4

A.M.,Tettenborn, "The Tame-Cnalterer, the One-Ship Company
and the Sister=-5h1, Action n__zep" ([ 1381] LeMyaCaleQs -

507; 53.J.Tabbush, "Arrest o: ~hips NOwnel by Charterers”
[ 1982) LelsCoelous 545, D.C.Jackson, "Admiraley
Jurisdiction--The Sugleme Court Act 13 31 [1982]

LoH,Celep. 236.

Jack son, SupIa. Dnote 1 at &, u. °,T.Grime, Chippibi_la¥
(1978) at 13 ([ hereinatter cirtel 3s Grime ).

Grime, ibid,

Th=2__deldis (1936) P.b51; o4 Lil.Ll.Rep., 255, Jackson,
supra, note 1 at d; GrCLime, pUgfa, Note 2 at 14,
1;)6 (14(; )) Eliz. 2’ CQQOQ

1931 U.K. C.54, scnedule 7, ‘

, ¥ . )
-The 1njunpction takes 1t3 nawe from its legal source,

nam=ly, JMareva _Compania_NavisIa_Jal. v. Interpnstiopnal
Bulkcarrjiers_3.As [197,] 2 Llayds Rep. 509, For more
-details about the Mareva Injunction see: Tetley, 3SUDLA,
41 off note 1 at 4u45-450; Jackson, supra, nota 1- at
187-191; Ch.3aker, "La Notion Je la Saisie Conservatoire
en Droit Anylais, la "Mareva Injunction" (1979) D,M,F,
111; F.Meisel, “The Mareva Injunction-~Recent
Developments" [ 1900 ) LaMaiCalaxse 38; D,R.Charity, "Mareva
Injunctions: A Lesson in vuaicial Acrobatics"™ (1981) 12.
JeMaLeCy 349; D.N.Rogers, "Tane Action jip_rem and fHareva
Injunction”; The Neea for o Coherent Whole™ (1993) 14
JaBeLeCe S5S13. The Mareva_lnjungtion has been recognized

-—— —

see, for example, the discussion 1s to the meaning of
"sister- ship" arrest and tae interpretation of the ters
“beneficial owner" in paragraphs 11.5 and 11.6, infra.

Regina v. Milson (1877) 39 s.D. 42 Hogg v. Toye & _CQa

—— S, i

1
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12,
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Ltd, (1935) Ch. 497; tor Jetails see, R.D.Thomas, "The
Sister-3hip Action jip_rem” (1979] LeM,C,LeQ. 158 at 160
( hereinafter cited as Thomas]. N
Salonan v. Comaussioners_of__Customers_and_Excise [1967)
2 Q.83., 740; see Thomas, supra, note 10 at 160.

The_Father Thames (1979] 2 Lloydi's Rep. 364 at 371, The
Tolten (1946) 79 Ll. L. Repe. 343 where 5cott, L.Jd.,
stated: "If there 1s a doubt about some rule or principle
of our nationpal law and one solution of the 3qubt would
conform to the general law and the othar would produce
divergence, the traditional view of Admiralty Jjudqges is
in favour of the solution #hich will promote uniformity.
For this there 4are two good reasons, first because that
course will probably be the true reading of our legal
jevalopment, and, secondly, because uniformity of sea law
throujhout the world 1is 30 1aportant for the welfare of
maritia= commerce that to ai14 at it is5 a right judicial

principle," ’

The_Andrea_yrsula (1971] 1 ALl E.7. 821, [1971]) 1 Lloyd's
Rep. 145; The _panco [1971] 1V Lloyd's Rep. 49; The
Escherhejs [1976] 2 Lloyd's Rep. 17 The _ Lsigsgg_-!no
{1973) 2 Lloyd's Rep. 99; IThe_ Father _Thames (1979] 2
Lloyd's Rep. 3b4; Ihe Magataime _Trader [1981] 2 Lloyi's
Rep. 153 at 155; The_Span_Terza [1982] 1 Lloyd's Rap. 225
at 23); The___Aptopis__Lepos [1985] 1 Lloyd*s Rep.
283 (d.La) s

They replaced section 3(3) and (4) of the Adn;ﬂistrgt;op
oﬁ_Jgg;;gg_hg;‘_12;§& In particular section 3(4) read as:

follows
“In the case of any such «cilaim ,.. being a claim arising

in connection wita a ship, wnere the person who would be
liable on the claim in an action in_personam was, when
the cause of action arose, ths owner or charterer of or
in possession or in contrcl of the ship, the Admiralty
jurisdiytion of the High Court ...m2Y ...be invoked in an

> — — —

(a) that ship, if at the time whan the action is brought
it is beneficilially owned as respects all the shares

therein by that person, or, :
(b) any other ship which, at the time when the action is

brought, is benefic¢ially owned as aforesaid."

Section 21(3) of the gupreme Court Act, 1981,
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18,
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21,
22,
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25,

26,

27,
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Section 21(3) of the Supreme “QULt _Agt._ 1931,

It should be mentioned that opersonal liability of the
shipowner 1s not always a condition for the creation of a
maritime laien; for details see Ta2tley, supra, note 1;
Jackson, supra, note 1,

For the text of these Convantions see "HM,.H.Sinqgth,
. 4
latz2rnational Maritime _LdaWw_convantions vol. 4 (1983) at

R S el S RS S —— ——— . — . ———— i -

3053 and 3059 respectively.

3apkar's__Trust Int'l wv. 19232 Shipyards (The _Halkyold
Isle) ([(1940] 2 Llecya's nep. 325, 1980 A.M.Z. 1221, For
details see Tetley, jupzrLa, note 1 at =45-5%0; Jickson,
Supra, note 1 at 17, 33 €t 529

F.D.Rose, "Sumadary o: tne U.h., law” in Tetley, supra, at
617,

Tetley, supra, note 1 at 4o gt _s2d,
Section 21(4) (ii)or the juprsae CouLt Act. 13il.

Thonas, supra, note 10 at 1bv7,
For a detailed analysis o1 these claims 3ee Jackson,

supra, note 1 at 37 et _sed,

Claims as to the ownership and possession of the ship,

claims bpetween co-owners, claims in respect of a mprtgage

or charge on a ship or any claim for the forfeiture or

" condemnation ot a ship can bpe enforced only against that

particular ship: section ¢1(2)of the Jupreme__Court Act.,
1981, which corresponds to 3rt. 3(T) of the Arrest
Sonveption.

D.C.Jackson, "Aamiralty Jurisliction--The Supreame urt
Act 1381" [1982) LeHsCelawse 235 2t 239,; Tatley, gsdpra.
at 4no,

5.J.Tabbush, "Arrest Of.Shin Oownad by Charterers”™ [1982]
LaleCalaQs 585 at 569 [hereanafter cited as Tabbush].

Section 21(4) (b) of the SygLeme_Court Act,
Section 21(4) (i) ana (11) or the Suprepe CQNLL Act.
Section’'21(8) of the jupreme _Couri Act. Also, The. z2ange
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[1971]) 1 Lloyd's Kep., 49; The Berny [1977) 2 Lloyd's Rep.
$33; Ihe_St. Blefterjo (1957 ) 1 Lloyd's Rep. 283; The_Si.
Merrpiel (1963] 1 Lloyad's kep. 63; The Stephan J, [ 1983]
2, Lloyd's Rep. 344; The _psipina_sSapudra _XIV [1978] 1
Lloyd's Rep. 315.
The_3Stephan J. [198>] < Lloyd's Rep. 344,
Ibjd, at 346.
Att. 3(1) of the Arrest Copveatlon,

Tabbush, SUPLa. note 7 at S586-7; D.C. Jackson,
"Admiralty Jurisdiction--The Sunreme Court Act 1981"

[1982] LeMaCalela 236 at zued.

{1971] 1 Lloyd's Rep. 14> at 147,
{1977]) 1 Lloyd's Bep. 530 at ,61,
(1973] 2 Lloyd's Rep. 364 at 3567,
Tabbush, gupra, note <27 at o>db-7,

See Jackson, supra, hote 1 at 207 et _3zeq.
Ibide; Srime, supra, note 2 at 139-40,
Ibids

Ibids

(1967] 2 Lloyd's Rep. 113,

Ibid, at 132,

{1980] 1 Lloyd's Rep. 4717,

Ibid, at 480,

ibid,

D.C. Jackson, "Admiralty Jurisdiction--The Supreme Court
Act  1981" [ 1982 ] LyMeCsLegs 236 at 244-5,  Tabbush,
supra. note 27 at 585,

Tabbush, gypra, note 27 at 585, 1
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A.M., Tettenborn, *"The Time Chirterer, the One-Ship
Company and the Gister onlp Action jp__rgat [1981]
LoeMaCaloQy 507 at 508 [nereina“ter cited as Tattenborn].

D.C. Jackson, "Admiralty Jurisdictions-The Supreme Court
Act 13371" [1982 ] LaMsCselayyws 235 23t 2u45; Tabbush guUpra.
note 27 at 587; Thomas, sUzlg, not2 10 at 162, 166.
Thomas, SuypLa, hote 10 at Joo.

[1371) 1 Lloya®

t

Kep. @9,
Ibid, a2t >3.

1327} 1 Lloyi's Rep. Zose.

12}

Ibid, at 285.
(1976) 2 Lloyd's Rep. 1.
Ipids 2t 7./

[1981] 2 Lloyd's nrep. 103 [hereinafter cited a3 Ihe
Mapitis=2_ Trader]s

{1976] 2 Lloyd's PRep. 1.
The_Narigaime TradeL, SYpLae NOte 57 at 156,

[1973] 2 Lloyd's Rep. 99.

Ibid, at 101, 104.

Ibid, at 104.

(1978] 1 Lloyd's Rep. J11.
Ibid, at 313.

Ibid,

(1982] 1 Lloyd's Rep. 2<5.
Ibids at 231.
Ibigd

Ibid, at 230.
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D,C. Jackson, "Admiralty Jurisdiction--The Supreme Court
Act 1981" [1982 ) LeMaCalewse <36 at 245S; Tabktush, zucra,

note 27 at 587.
o “

{1982] 2 Lloyd's Rep. 532 at >34-5,

B

[ 1978] 2 Lloyd's Rep. 99.
%

( 1982] 1 Lloyd's Hep. <25,

The Argest _Conveption speaks about mere ownership of thé
vessel and therefore 1t is up to the national courts to
determine whether legal or beneficial ownership 1s meant.
For Jetalls see Chapters Nine and Ten, ante,

Section 3(4) .of the Admapistration_of Justice Act.

Ihe_Andrea Ugpsula (1971] 1 Lloyd's Rep. 145 at 147; The I

congresso _del Partado (1977) 1 Lloyd's Re»p. 536 at 560:
"y have reached the conclusion that the words

"peneficially owned das respects all the shares therein"
refer only to cases of eygyuitable ownership, whether or
not accompanied by iegal ownership..." pgr R. Goff, J.

See Thomas, gupra, hote 10 at 167; Jackson, supra, note 1

,at 76-3; Tettenborn, gupra, bnote 50 at 503; S.K.
Robinson, "Arresting the Hisconception" [1982] LeMsZaLlsQs
261 [hereinafter cited as Rooinson].

Robinson, supLa. note 79 at 262-3; Jackson, gupga, hote 1
at 77. -

ibid, -

[1981] 2 Lloyd's Rep. 153,
[ 1982] 2 Lloyd*'s Rep. 255.
[1981] 2 lloyd's Hep., 153,

Ibids at 157. "

Ibid,

Ibid.
[1982] 2 Lloyd's Rep. 255.




89,
99.
91,
32,
33,
4,
95,

36,

97.

99,

31,

130,
101,
102.
103,
104,
105,
106.
107,
108.

109,

110. .

Ibid, at
ibid, at
bids, at

i
ibid. at
I
i
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"CHARTER INZLVE

IHE_BBQIECTION QF CREDIIQRS QF Jd4lPPING GEQUP COMPANIES UNDEF
IHe CANARIAN_LAW

12.1 The_source of the Capadian _admiraliy lavw,

Canaia has not ratified nor acceded to the 1952 Arrest
conveption nor has 1t adoptea the provisions relating to
"sigter-ship" arrest,! R

In gpnada, due to the dritisno influence, arrest of ships
is cohnected with the Admaralty jurisdiction of the Teleral
Court, A <creditor whhxtries to arrest a ship has to comply
with section 43 paragraphs (¢) and (1) of the Federal_Zourt
ACt?2 which reads as follows:

{2) Subject to subsection (3), tne jurisdiction conferred on
the Court by section 22 may be ex=arcised jin_gem against
the ship, aircraft or other property that is the subject
of the action, or against any proceeds of sale thereof
that have been paid in court.

{3) Notwithstanding subsection (2)., the jurisdiction
conferred on the Court »y section 22 shall not be
exercised in__rem with respect to a claim mentioned in
paragraph 22(2) (e), (f), (g4), (M), (1), (k), (m), (n),
(p), or (r) unless-at -the time Oof the commencement of the
action, the ship, aircrarft or other oroperty that is the
subject of the action is peneficially owned by the person’
who was the beneficial ownar at th=2 time when the cause

of action arose,
12.2 Arrest__of the _ship ipn coppection _with which__the claip

31QS58s
J2.2.1 B:Q&s;sign.pﬁ-nani&ing_lisagg§4
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Und2r the Canadian law’' a maritime <creditor can arrest

only the shi» in connection witn which the claim arose. This

right to arrest the ship, however, deoends on the nature of

the claim, If the ¢laim 15 recoynizeil in Canaila a3 a marit?me

lien the creditor 1s best protected from the practices of

one~-ship companies, because he 1s 2ntitled to anforce his

~claia against the Ship irrespective of any change of

ownership.?3 ' . ‘ -

Canada is not a party to the iﬂlﬁ-_ln&sﬁm;ignnl
Copvention on._Maritime Liens__apd_Mortiages nor to the 1967
convention on the same subject.® Unier Canadian 1law the
followiny set @f circuastances ire recoqgnized as sources of
maritiame liens:s
(a) <costs aad 2xpenses [Of taw alrC23%t;0
(b) salavayge;

(c) damaje caused by a ship;?

(d) claias for seamen's anc mastel's WATes;®

-(e) master's disbursements;® and , ’

(£) pilotaje,to

To tna2se tr;ditlonal maritime lians the so-called special
legislative rights tnat are jranted to some Canadian
authoritiss by specific statutory provigions are addeij.t!

In guestions of conflict ot lien laws, Canada recognizes

the law of the place where the lien arose deeming the gquestion
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of whether tne lienkaﬁcrues ot not to be substantive.‘{ The
rankiny of liens is5geemed to pe procedural and the;efore
rankinj 1s determinéd )by the lex_tori, i.e., Canadian law.13
Once the 1lien 15 granted oy ' the foreijyn law, enforcement of
the 1liem 13 possiple in Canada without neei of oersonal
liability ©f the shipowner.

In Maplex Petrolsua  _IBNg. V. The_ship  "Hai Rai!_ _anpd
Shipping._Corporation .oi _India Ltd,'? plaintiffs triel to
arrest thz2 ship 'Hax Rai 'an Canada in 'onder to enforce a
paritime lien granted to theam oy the U.,S. law for bunkers
suppliad to th: vessel. The supply of bunkers was nade on
behalf 6f the charterers and, tnerefor2, shipowners. were not
personally liable on the cléim‘ .

In the Court ot the tirst.instance, the Trial Jujbe.did
not permi: the arrést of tne ship on the grouni that by virtue
of section 43(3) a claim Zor necessaries could not pe enforced
by an action ip_rem where the owners of the vessel were not

”

personally  liable.tS In deciding 350, the Trial Judge

considered Ihe _stranahallls and Ing.lganni§_29§x§léli§11; but
distinguished them as cases in wnich, on the facts disclosed
‘

by‘thé pleadings and statements of the Court, "the owners of
the vessel would have been personally liable.!®

On appeal, the Federal Court of Appeal had to consiéet

the problea of whether a maritime li%n ariéﬁhg under U,.S. law

R -
Ay
H

é '
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couli »= 2nforced oy an action L _res in Tanada, although the

owner Wwas not personally liable.!'® The Tourt of Appenf

revarsiny tne Jecision of the Triail Judge held that “Hoth in

Ihe $trandhill2% ' and Ihg Icapdld=..Daskalelis2! thare was no
»
suggestion that the personal liapility of the shipownwr was a

condition for -the Tecognition of the lien as enforceable in

Canada; aqj the Court concluued: 4

Tae limitations applicable to 2 mare statutory right in
Lem 3are not 1n princ¢iple aecessarily applicdble to a
maritime lien. They a4are two diffarent .thinmjys...
Jtherwis2, the Iimitation i1mposed by sudbsection 43(YV) of
the Act on the ipn_rem jurasiiction of ths Court with
v respect to & claim mentionea in parz=. 22(2){(m)-~- that it
shall not be ex2rcisca unless at th> time of the
commancement of the action tne ship is beneficially owned
by the person who Was penefrcial owneryat the time 'when
the Ccaui2 of xction arose -- would deprive the 1lien of

one of its principal effecto."22

12.2.2 Proteztion of other waKltide creditors.

If the claim 1s not a maritime lien, maritime cre=ditors
may be s;titléi to arrest the wnin in connection with which
the claim arose, Hut 1n 3uch a oase they have to coaply with
the ‘requirementé orf S 43(3).23 *he conditionsi for this

-ﬁsection's4applicatioﬂ are tne foliowing:

(a)  existénce of one of the claimss wmentioned in section
43(3). Thé epumeration 15 not~exc1usive, so that one nmay.
say that these claiwms covef~,racticaliy any claina ;rising-\
in connectionj with the operation of 4 ship;2* ;

(b) ’?ersonal\liability of the detendant shipowners; ané

¢ ‘ ‘ ) -
M - 1
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(¢) same openeficldal ownersaly of tpe ship at the 1me when
the ‘cause of action arose as the time when tne action is
broujht,. 25
The requiremept orf personal iiability is not explicitly

stated in section 43 (3) ‘of thel| Federal _Court _Act as a

condition to arrest, Nevﬁrtnéla%&; cahadian judges have

interpretel section 43(3) as not altering the reguirement of

personal liability of the shipowners -which existed prior to

claim is not a maritime 1lien, arrest of the ship for the .

liabilities of a time Oor voyage charter2r is not possible in

Canaia.

a

It 15 not clear whether or not arrest of tne offending

ship for " liabilities of the demise charterer is possihle a1n

Canada. The answer depenas on whether or, not . demise

r i

charterers could be deemed to' be "beneficial owners" of tne

N

.chartered ship. The 1ssue 4has not yei bean - ex&mined by

Loy

Canadian courts, One may wonder, therefore, twhbthe; canada

4
.

vould follow the opinion expresses by R. .Goff, J., in The I
£9n§£§§§9_9§1-2323is19£1: or that of Brandon, J., in'Ihe Andrea
Ursula2’ and statutorily enacted 1n s. 21(4) of the Supreme
Coyrt _Act,2® - \

Canadian courts have not thoroughly examined the tern

"beneficial ownership" in the context of shipping groups. 1In

-
-
LS

-
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#The _Frizdrich Bussen3o tac 1s3ue of whether or not the-

e s e ——

parent of the qroup could e neld heneficial owner of the

shares of the group fleet arose secondarily, Therefore, the

opinion of the Court constitutes Q3iter djictum, 1In that case

.

the <claim was against the .parent comnany whereas the  ship

arrested was owned by a wnolly o#Wnel suhsidiary of it. .The

A

Court, without analyzing tne term "beneficial awnership"
assumed thit 1n the apsence orf 3any challenqe from the
shipownetrs, the parent company was th= beneficial owner of the

shar®s of the snip 0f 1t> sucsidiary.3t wociuse cof  the

widespread phenomenor Of one-snlyp companie~ it 1s the gisk of

the Canadian courts,.there¢fcie, td lay down the crit.ria of
9 - ]

v

when a one-ship company 13 beneticially owned by 1ts picent.

12.3 Statutory rights-an fem_lp_tag U.X. api_Capadae

N

- N ~

A si13jnificant dirfference pétween the U.%. and Canadian

Admiralty law 15 that where¢as wmaritime claims enumerated in

section 21(4) of the Suprame_Court__Act are consider®d to give

rise to a statutory lien, those maritime claims of section
) )

43(3) of the Federal Court Act are considered as giving rise

to a statutory right ip_rem only.32 The difference is of qreat‘

practical 1importance pecause under the U.XK. 1law, upon the
issue of the writ the statutory 1lien 1is unaffected by

subsequent dealings,33 By contrast, the 1leading Canadian

authorities have held that a gmaraitime creditor whose claim is-
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, and t&at the owner is liable on tng>clainm, v
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not of the nature of a wmaritiame lien, does not become a

secured director and, therefore, nis right to arrest the ship

.

in connection with which the claim arose is affected by any
change of the beneficial ownersain, In gggg;gl__jgg;ggggg

Agengiss Ltd.' v. The “Comerv3s NoelJ., held that an

",.. action jp_rep does not yive any privileg2 or lien or
.prefereace whatsoever, ana the claimant for necessaries
seems to me to be 1in the 'same position as an ordinary

unsecured creditqr,"3s .
Noel J,'s view was aaopted 1n Bepson_BEKos._Ship-building
v. Iﬁg_igi§§__gggggggf where the Court held that arresting\a

ship d1d not glvé the necCessariesaman A statutory lien such as

to make him a secured creditor,3? ,

2

+ In copclu81on, it seems that sectiaoan 43 paras YB) and (4)
of' the Federal _Court Act whicn pfo?ides for the right to
arrest a ship, should be intefpreted as‘ pernitting arrest of
the offendiny ship only, However, i€ the claim is recognized
as  a maritime lien in Canada, then sub-section (2) applies and
the claimant neéd prove only the wexistence of a wmaritime

Ay

lien.3% If the claim 15 not a maritime lien but is another

~

claim arising in connection wita the opétatlon of a ship,

subsection (fﬁ'applies. In this latter case, a claimant has

+to prove that the ship is under the same beneficial ownership -

. Y
.

f
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PART FOUR
SECQMD_THQUGHIS__ON THE__PROTZCIIUN OF _CBEDITORS OF _SHIRPING
GRQUP CQYPANIES |

CHa.13 The_econopic model behaviour of shippingd JIQups.

13.1 Centralized and decentralized group model behaviour.

13.2 Tnapplicability of tne aecentralized model of group

behaviour to 3hipping ygroups.

CHsa 18 The_model lsial _gpproach t9o shipping_JLoups.

14.1 Criticismus of the doctrine ot lifting the corporate veil,
J4.2 The application of tne doctrine of liftingy the corporate

veil by the U,3. courts.

14.23 Iilegitimacy of the Jdoctrine of 1lifting the <corporate
veil 1n treating groups as single entities,

14.4 Critisim of the agency analjsis.
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CHARTLZR THIATZIN
"IﬂE-EQQHQHIQ_QQDEL_EEBAILQud-QI-dﬂIERIﬁi-EBQuES
13.1 1Ihe___centralized _and_ _Jdecentralizeld _model __of_ _JIgup

The examination of the prot=ction of creditors under the
remedies of company law and tne maritime pr}nciple of arrest
of shlﬁs made 1t apparent thatv tnere i§ a growing number or
cases 1n  which shiopiny ¢yroupys navs been traatel as single
economlc units and yroup lidability established,

Nevertheless, 1lthoujh tacie 135 3 common lenominator in
all] tne cas2s where group liavility has bean established,
i.e., total domipation of tne subsidiary by the onarent
company!, the lejislations =xaain?? angrroach th: issue ot
shipping jroup companies¥difterently. 0On the one hind, those
countries that adopt the corporate entity loctrine treat
groups as single economic units onl; exceptionally by aéplying
either the doctrine of liftiny the corporaté veil or the
agency analysis.? On the other hand, those jurisdictions that
adopt the a2conomic entity doctrine treat qgroups as a complex
rela;ionship 6f rights and obliyations, a particular aspect of

which is the 1mposition of jroup liability.?

The choice to apply the economic or the corporate entity
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doctrine tao protect creditors or shippingy group companies must
be pased on a careful examination of the e2conomic and legal
coﬁsequences of such a solution.

From an economic point of view th2 contradiction between
the corporate and the economic entity Joctrines reflects the
dispute a3 to the modsl orf group behaviour.* There are two
opposite schools of thought as to the molel of Jgroup
behaviour.

The first model group benaviour c¢alled, for the purposes
of this anpalysis, T'centralized aroup bhehaviour" favours
inv&lvement 9f the parent company in the management of the
subsiiiary.s Accoriing to this aporoach, supjection of the
interest of the subsidiary to the interest of the parent is a
prerejuisite for =efficient managyement, rational organization
and gonsequentiy jroup profit optlmizatiori.6 S

The second model group behaviour, called "decentralized
group behaviour", favours tnat £ nul%i—uplt shipping

epterprise ought to operate the 1individual upits not as

‘components of a single enterprise, but rather as individual

"profit centers,"? Under this approach,the . profits of the
group will be maximized by wmaximizing the profits of each
constituent corporation. This can .happen only if there is
intra-group competition and only if the separate corporate

units are treated as independent profit centers.®

g
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from th2 laws examifza, 0d. oOB32rves  that the E.E.C.
legislation has clearly adopteza the, centralizei model
behaviour as the pasis for rejulatina 1qroups of companies.The
U.K., CTanadian and Greek lav are clos»r to the 4ecentralized
model of gJroup behaviour sunile ta» Franch theory of “group

appearince”" 1s Ril-way petween tacu> two moiels,

v
13.2 Inappligakality . of _tpe_Jdseshtralized _medel _of_ _3rQup

bshayiour to §Qi221£x-d;9!gaz

Betwe2n these two models, taz <2ntralized model of jroup
b2haviour appears to be the ruie in the conduct ot shipping
enterprisas, [rae lecentralized wmoiel of aroup behaviour that
is alvancel oy Prot, pPosner, wa3 pattarned upon the behaviour
of groups constituted by biyg puoiic Eorporations.° The great
majority of shipping companies, however, ar? privately
traded,t o fhe different 3structures of public and private
corporations aftects tne pehaviour of groups constituted by
either type of company.

Larje jroups in which a aecentralized‘group behaviour is
observed, are cgaracterlzed by two elements:
(a) many of the group corporations are not in the same line

of business and, therefore, it is natural that in a group

engaged in a number of unrelated businesses every cohpany

will function as an independent profit center;i! ang
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(b) within publicly h2ld companies there is such a diversity
of interests among shareholaers, creditors, managers and
employaes that the group puplic company is forcei to a
certain extent to function 1indeva2niently.t?

On the other hand,in shippiny groups these two <2lements
are absent. jhlpp;nq group compani?s Aare enjiged 10 the same
line of business and their snares are in the hagds of a few
incorporators who 4are fregjuently also directors, ani guite
often creditors, of the'group companies,!3 In many casas, the
companies that constitute a snipping group are not independent
producers of wealth but mere 1nstruments of coniucting the
gontrolling interest!s business, Therefore, the starting
point of the é.a.c. group leylslation, the presumption of
subjection of “the 1interests of theasubsidiary to that of the
group and the treatment of the group as a single unit, appeér

to be <closer to the economic and managerial r=2ality of

shipping groups.
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shown thiat- the uge of tne"qocmrlné of l1iftiny £he corporate -

«

16%

CHAPTER_EQU4TEZN

I4E_HOQEL_LEGAL APPROAcH IO JHIEPING GRIURS

-~
N

Tha comparative analysxsagx'che srotaction of craditors

of'shippinq jroup companhies in zqs,juriSdiqtions eXxamiqel has
s ! L A it U ,

———

+ " .ye1l, ‘the agency analysis and the thoory of iroup aﬁpeérance

.

- contain . maay disadvantages 1in pLotasting tha ceeiitor ffpp

f [N ’
¥

' prejuiice, . ) . - ) e B

| 18.1'zrisicasns_of_ tne daCtrins_9r liftiDg the_corporate veils

k3
. ‘
v

s

"Tbé aost siynificant darasback of - the Aoctrine of iiftinq B

‘the, corporate veil i3 “that, Lt 4025 -not provile pradictable

~ i

solutions,! Coyrts and commegtatols have failed : to establish,

+ '

specific crateria as; tb--whea twe corporate ‘'veil of. the’

)

individual jroup dompqnles%vﬁas‘ to rbe Lifted and. qroup’

-
)

liability establishea, The Ibiib}inq~arb ‘%hetreééons'For‘the
. : R ’ ‘

unp:éiictability.of the craiteria for thé aéplfca;;dh'lof the
doctrine: g . - \ - .

Firstly, groups of companies present'such a comolexity
and variety of issues that i1t is axtremely difficult for
caurts to foresee in advance all the situations that .the
doctrine of lifting the corporate veil could apply.?

jecondly, unlike a group legislationswhich rejulates the

-
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entire JLoup relationsnilp, the ioctrine of lifting the
cornorate va1l toucnes only a particular aspect of the
parent-subsigrary relataonship, 1.=2., the 1liability of the
parent for the obligationos ot .ts controlle? subsidiary.? This
frajymantary approach resuits 1n julaes haviny to Jjefin~ the
criteria tor the appl:ication Ot ta= Joctrine within th- realm
of the2 corporate entity Joctiihe, which 1< often <ontraiictory
and always d1¢ticult.

Thirdly, the agoctrin?® 1. 10 ~7ul%table remoly. The
lefAnition >f what 12 -Laxr Jep2nis ultimately upon the
subjectiv2 judgjsment Of each jul,c. "here 135, therefore, a
tremanlious diversity Oof Opi1d10OLw un What are tha contours of
2gulty 1n tae CoRteXt Ol a parCfen*t-subsiliary relationshipe®
One shoulil recall, 10 example, that =<some of the factors
Sheen, J., found as estaclishin, ,roun li=2kility in The_3audi
Princes wer2 reject=3 by slynn, J., 1n The Av¥epticum,®

The most straikiny Sxauwple, however, of the
unpr2dictability of tar aoctrine 1n the context of shipping

groups of companies can be rcouni in the YJ.5, case-law on

sh1ipping Jroups.

-
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14.2 IThe_applacation or the_ _goctrine of lifting the corporate

Yeil by _the Uad, ¢QUELS,
/The U.3. approach to shlpping group companies presents

two characteristics:

firstly, although the corgorata entity doctrine |is
followed, there have been an e¢extremely large number 07 cases
where the courts nave ~y;erceu the <corporate veil of the
indivi tual shipping companies anug treited Aqrouns as sinjgle
units;?

seconily, American courts nave us=21 a jreat variety of
criteria to determine when 1t 13 =23juitabl2 to pierce the
corporate v211 and estaolisn jrou, liability.

Echoiny the decentralizea model of Jroup behaviour, theg
starting point of the Amgrlcan law 1is the pr2sumgtion that

shipping group <companies function a5 1independent profit
centers, Thererfore,” related coiporations are entitlgi to a
presunption of separateness,® In orfer to rebut this
presumption creditors have to prove that the group does not
function i1n accordance with the Jecentralized molel of group
behaviour, but that ther2 is a supjection of the interests of
the subsidiary to those of the group.? In‘this respect,
American courts have consistently held that mere opportunity

to exercise control over the subsidiary is not sufficient, bhut

creditors have to show actual domination of the subsidiary by
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its parent, 10 Stock ownership by itself i3, therefore,
insufficient to charge a parent company for the obligations of
its subsidiary.?? Actual domination, 9n the other hanid, can he
proved if creditors fulfill the coniitions of the so-called
"two-bronjy testn",??

The <fir3t conaition, often tarmed the "formilities
requicaenm2nt', refers to sJucn unity of interest 31nd ownership
that the corporate formalitie. Ot kesning s»parate corporate
records, 1s35ulng 3tock, avoldinyg comminjyling 6f funis have not
been preservei, 3

The second condition, known 4¢3 "th: fairness test" refers

p
to the nofion that ejuity has to be restored when there is
abuse of the corporate torm,1*

Ne&erthele;s, while the definition of whether formilities
are kept 135 a matter of fact deg2niiay unon thz evidence of
theé claimant, the definitioa ot what s fair 15 a very
subjective issue, American courts have used a qreat variety
of criteria to define the contours o€ 27uity in the context of
a parent-subsidiary relaticnshig,.

In some cases American courts have held that 1t is unfair
that the formalities were not kept.'% In other cases the
determininjy factor seems to have been the appropriation of

-

business chances and opportunities by the other companies of

the group to the disadvantage ot the subsijiary coapany.!® 1In
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_North Pacific v. pyramid Ventufes!'? tha shipowners tried to
enforce an arbitration award agyainst the chartering company

for breach of the charter party. Nevertheless, after the

-

arbitation 1ecision,the parent company shifted operafions from
the defendant corporation to other companies controlled by the

jroup so that the chartering company was ultimately stripped

of all its assets, Plaintiffs, therefore, asked the Court to

pierce the corporate veil and establish group liability.

-

The Court in doainy so, relied on a3 well-established U.S.
rule, the "business opportunaty rule", According to this rule
directors or any controlling ainterest of a company 1is held
accountable for appropriating opportunities or properties in
which a corporation has a '"tangiple expectancy".!® In the

words of the Court:

“"Though no customers refused to deal with Bulkcarriers,
and though no fault of aits own, the company Iost two
lucrative charters-to its own agent and to 131 previously
inactive <corporation., It 1lost these charters Dbecause
[ the parent company] perceived the looming encumbrance of
a judgement against Bulkcarriers and saw a simple, but
seeminyly effective, wmeans orf avoidance... [the parent]
shifted operations amsong these companies as if they were
one, The interest of justilce regquires that I treat then
no differently,"19 . -

Other courts have focused on the undercapitalization of
the dependent companies,29 In £guilease _COLRe V. §gn$gn31 9
dispute arose between the underwriters of the vessels of the
group and the one-gship coampanies that made up the group as to

their capital structure. On the facts of the case, the parent
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company of the group put 1tself aheail of other 1legitimate

creditors py transferriny its*vess=213 to one-ship corporations

and ¢tausing them to grant first pre.a2rred ship ‘mortqqqes in
its favour, The underwriters, tnerefora, required the Court

to put asida the mortyagyes.
t

The Court found that the 1nsurance company had previously
had financial problems with the gJroup and Jespite that it
decidpd to enter into ayreement with it.22 The Court lecided
though to pierce the <corporate veil-on the jround that the
one-ship companies were 50 yrossly undercapitalizei that
creditors wer2 deceived as to the financial nosition of the

gqroup companies.

"Hence [the parent company ] cannot put itself ahead of
other le;lt{\ate creditors py transferring the boats to
three controlled corporations, Aand then takinj a
preferred first mortgaje on th2 vessels, the amount
thereof representing capitalization of = its ipvestment in

those vessels."23?

In soap other cases the crucial criterion was whether

claimants wers mfsrgpresented as to the separiate personality

1

of the group company.2*

In Eagle Transport v.  Q!¢onnor2?3 shipowners obtained an
arbitration award against cnarterers for breach of the
charter-party, Since the <charradring company was grossly
undercapitalized and dJominated by its parent, the shipowners
requested the Court to pier;e the corporate veil and estabdlish

group liability. The Court ain that case arrived at a

—

Z

;;
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conclusion contrary to that of . Eyuilease_COLPs V. 3SaRSOD.28
Althouqgh the court found that the company was in fact highly
undercapitalized, 1t did not pierce the corporate veil because
plaintiffs were aware of the aefendant's undercapitalization
and nevertheless consented to the charter~party agreement.??

*“.,..0f particular 1BPOrtance .4 was whether the
plaintiff-creditor seekinyg to pierce the <corporate veil

of the debtor had been fraudulently misrepresented to
believe that he was dealing with a financially

responsible entity."2® .
)

In some other cases American courts have distinguished
between contract and tort <creditors and have treated the
latter more favourably.2? 1In these <cases they have pierced
the corporate veil and estanolished gqroup 1liability on the
ground of sole stock-ownership despite the lack of evidence of
domination of the subsidiary by 1ts parent.

In Tha__Amoco___cCadiz3o Standard 0il Company, an
international oil <company, had organizel a fleet of tankers
registered in different one-ship coméanies ani operated by its
subsidiary Amoco 0il Company. Oona of these one-ship
companies, the Amoco Transport Company, was the registered
owner of the vessel Amoco Cadiz which went aground in the
territorial waters of France and caused one of the worst oil
spillages in the history of sea transport. .The French

Government and other individuals whose business's were harmed

by the pollution attempted to impose on the super-parent

~ e
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personal liability for the damage done by the. pollution. They
succeeded. AS the’Court pointed out: 3t

"where the parent has created a network of companies that :
come into existence and compiement one another for the
benefit of the parent, the parent can be held liable for
the tortious acts of i1its subsiiiaries,"[Fmphasis added )
In conclusion, one <can observ2 that the American judges
~
have usei the doctrine of liftyng - the corporate veil in order
to establisn Jroup liability more oten and in a much broader
sense than their U.K, apdu Ccanadian collzagues hava,
Neverthe}ess, the weakness of the "two-prong test" used by the
U.S. courts has bean the Jetermination of the abstract notion
of fairness, In several cases one finds not only
contgadictory judgements,g put also that lower c;urts'

4

y
determination have frequently bpeen reversei by appel;\@ courts

applying precisely the same ejuitable criterin.3?

14.3 Illggi&imﬁsx__gx‘-&ha-_gstuns-gﬁ__liﬁnna_sﬁg--sszzﬁsﬁng
veil in treatiny groups_as_sindle entities.

It is suggested by scholars such as B, Welling and P,
Martel that the doctrine orf 1lifting the corporate veil is not
a legitimate means to establish group liabilityes?3 The affect
of the doctrine when gppliea i the context of groups of
companies is totgeﬁy the distinct 1legal personality “of the

controlled companies and -treat the subsidiaries of the group

as instrumentalities of the cotrolling company. This effect
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b
oQ} the corporate entity doctrine has been attacked on two

»

grounds. /

Firstly, many corporate statutes specifiéally state that
corporations have the\rights of natural ‘persons;?* tperefore,
denial of their legal personality is not possible.

Secondly, many corporate statutes provide as well that
the-issue of a certificate of incorporation is to be taken as
conclusive evidence that the corporation has comg dinto
existence, 38 Therefore, it 1s strongly arqued that on a

’ . statutory basis, as welf as tnrouéh reliance on Salomgon's
caseds, judges simply do not have the ;ouer to ignore the

separate existence of a corporation in the name of some

unarticulated notion ot just;ée and fair play.37?
\

14.4 Ccriticisms of the agency analysis.

The agency analysis 1s a such preferable t;%pnique to
apply to group liabi}ity. In applying the agency analysis
courts do not deny the iegal personality of a group company,

’ but instead - they treat it as a fully existent 1legal person

ﬁfwﬁich, howaver, has supbordinated its interests to those of the

-
14

parent.

The major problem with the agency analysis 1is that only,
in very rare cases is there an explicit agency agreement. 1In
V] L

all other cases cour;s‘have to set down the criteria according
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to which the subsidiary i1s servany the role of the agent of
the parent-principal.?® It is 1n 1isolating those criteria
establishing group liability that causes problens, The main
obstacles in this respect are tne presumptions of independent
function of every corporation ani the rule established in
Salomon v. 33alomon_Co,3°%, accoraing to which a controlling
interest cannot pe held to pne principal of the business of its
Egntroflej company. Therefora, th> courts must Jistinquish
between the situation where tne coapanvy is actigg a5 an agent
of its controlling 1interest froam those wh2re the controlling
interest is_ merely exercisiny ths prerogative of control,.*®

-~

This distinction 1is very fine and not easily defined,
especially pecause of the mﬁltiplicity of tactors and
situations that shipping group <cases presaent, In order to
circumvent this difficulty th2 follow2rs of the doctrine of
lifting the . corporate veal cLODOSe A broad test of
misrepresentation: the Jdecisive point 1ic whether the parent
com%any oL the directors ot the iependent company
misrepresented «creditors 4s to tne 1iniependent function of
their coapany.*? If "yes", then  equity requires the -
protection of creditors by treating parent and subsidiary as

\

sole entity, If there has been no misrepresentation, then the
risk of subrogation of the interest of the subsidiary to that

of the group is included in the price and, therefore,
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creditofs of shipping groups need not be protegted.*?

The drawback }of the nisrep:eseptation tegt is tha£ it
applies mainly to contract claipants who have, at Fieast in
principle, the opportunity to investigate the financial
situgﬁion of the group company anda stipoulate a pric;‘that will
reflect the higher risks tney assume. This does not apply.,
however, to a very important cat=2gory of creditors, tort
claimants.*3 tort <claimants, Usually, tort creditors do not
have the opﬁbrtudity to investigate prior to the moment when
the cause of action arises wWhether or‘not_the shipping company
vas part of a group, ;hether or.ncdt the group was treating the
conpanytas an independent prof;t cenfer, or what the-flnancial
position of the company 1s.** Furthermore, not all cohtraét
creditorsd are given the possinility to invastigate the
figancial 3ituation of the shipping group company Wwith which

they have dealings.*% In reality this possibility is given to

“a few sophisticated contractual ereditors, 1like banks and

A

other 1large financial institutions.*® Ordinary .contractual

creditors may find that the <costs of acgquiring adequate

information as to the function of the shipping group company

are dispiopdrtionate to the value of the transaction, or may

" lack the necessary bargaining power to ask for additional

guarantees from the group.*? Therafore, the misrepresentation _

test covers only some of the cases whera equity requires that

¥
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shippinq groups be treated as sxngl; gconomic entities,+®
In addition, the allocation of the burden of proof to
creditors who in most cases lack access to evidence that could.
heip them establish an agency relationéhip seems to be
unjustifiable, ;he emphasis placed upon this procedural
consideration was decisive 1n tne outcoée of moéf'o; the
decided cases.*? To shift the purden to the group company, the
- ) presumption .of independeqt corporate axistence must be done
away ;ith and group legislation established,
-14.3 Criticism_of tae_theory of "JCoup_1ppearafnce’.
N . In comparison with the doctrine of-1lifting the corporate
veil or the agency analysis, tne theory ot "group appearanca"
' preéents tha significant advantaye of shifting to the group
companies the burden of proviny that they were functioning
independ=ntly,.s° -
Nevertheless, the main drawoack of the theory is that in
some cases the theory exceeds the object of pr?tecting
creditors whereas in other cases 1t is too 1little to fJffi}l

its function, The reason for this -tontroversy is that the

criteria used by the theory to establish group appearance do
not always correspond to the economic reality created Dby
groups,

In partichlar, French courts have héié that the criterion

of an external element of group appearance _Rmay be based on ;

N
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- real or apparent facts.St French courts have considered as®

) apparent facts which could estaplish gggap liability, the

similar name of two companies$?, their common addreésS3 or

that the company liable on the claim and the ship under arrest

had the same name leaving thus crelitors with the impression

that ‘the ship beionged to ££e debtor entity.®* 1In some of the

' above cases where group liability #is based on an appiient

group appearance, ‘some of the companies considered  were

functianinq independently in -reality. Therefo?e, the

1 underlying neasoﬂ of‘protecting creditors, i.e., suﬁjegéion of

the inté?est of the subsidi&ry to that of the group, did not
exist and the.imposition of gyroup-liability was unjustified.

Furthermore, the second critierion, that of the“~gbod

ﬁgith of thercfeditors, may ne‘\seriously questioned 4n th

- case of éontract creditors, The phenomenon of one-ship
companies is 56 uel; knowﬂ iﬁpthé shipping industfy that it is

;b very doubtful whether a creditor could validly allege that his

counter-party in the agreement was not the particular“one-ship-

a

company but-the whole shipping group.
N !

; —

i —_—
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4.8 mhg_agiasinlg§-_gn-!hish.-a--ﬁhigning;gxgng,-iﬁhiﬁlfiign

should be based, )
S ° The comparative examination of the doctrine of lifting
‘the corporate jeil, the agency amalysis and the theory of
"group appearance®indicates that ; grouv }eqtslatiog of the
- type whichk tﬂe E.E.C. proposals incorporate -is .the "best

solution to the problems created 1in the context of shipping

. group companies. Such statutory requlation has to allow
‘ L

e -

- o shipping group companies under _common control and direction to
- operate as one entity, but 1t 'must establish liability of this -

economic entity, the - group,. tor the obligations nf its
* L

-
-

) # particfpatinq members,Ss ' . .

In 5rder to achievém these aims a statutory group
1egisla§{on should be based on tnt following prinié&pla;: ’ ..
~ firstly, there should be a rebutable presumption that

- ' \
shipping companies under the same ggntrol constitute a group; -

secondly, there should be recognition of the qroup
interest as a result of which the parent gompany of the qroub.

should be given the poWer to direct its subsikiaries even to .

-

the latters' disadvantage; and

thirdly, group 1liability should be imposed. Therefofé,

when a group company cannot meet its obligations, creditors
should pe entitled to .qQbtain satisfaction from the~other.

- [PRPS
companies of the group. o
Ay

L]
IR

(
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The advantagjes of a statutory solution to the protection
of creditors of shipping groups oL companies are both economic

and leqal.

Firstly, such a solution 15 1in accordance with the
economic Treility create4 oY tne 11ntra-isroup 3tructur2 angd

behaviour. 3®

Seconily, the ,resumption taat controlling anl controlled
coh;any constitute a concern 135 not conclusive. The onus,
therafore, 13 on the group <compah1ies concern2j to proiuce the
necessary =2vidence to prove tnat desnite the existence of a
controlliny sharahoidiny fne COMpaANLEesS w2re functioning
independently.3? Tnis sni:t or opourien of proof, from the
creditors to the group coapany, 1s Justifired since it is
easiar for tne company to proauce 2viilenc: to rabut the
presumption than 1t 15 ror the creaitor to prodjuc2 evidence to
sustain the presumption.

Thirdly, the 1mposition ot grouo liabitity where the
presumption of contfol 1s establishad do0=s not only comply
with the raquirements ot ejuity out also serves the other very
important purpose ot law, predictaoility. /

. G

14.7 Ihe_Jouth Africapn_arrest ol.ships' legislatiopn,

The above principles of statutory protectio} of creditors

of shipping group companies have been 1incorpgogated in the
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South Atrican law on arrest 0L  Shlid3. As 2 result, the South
African law on arrest of sShips Lepr=232nts th> most developed

-

plece of maritime legislatidn witn resrect to Shlpplng Jroups

of companias, The Adairalty Julis31ztion_pegulation _Act_ 105

0£_183358 provides that 3 darit.me cliaim may "> >n<prce’ hy an

_— e S —

(2) 1f ta2 cleimant nas3 A mAar,.tam= 1137 over th2 3shaio to be
arr23t=21;59% or
(%) 1f the oWwner 0L tn2 3Sn1ip to o> 2arceoste? would £ Yiable

to tn2 Cl31imant 1n 2n0 alt.On  lN_22I3003R in  respect of

I7 thas=» conditioas are ralo.al>?, 3 crelitor may Aarrest

2ithar the "offending" ship or an "associated shipY.8!  The
- - -

novelty, tnerefore, of the Soutnu Afri~z»n lejislation 1S the
notion of "associated shni." which purports to djefeat thae
practice o one-shlp companles, [1 particalar the ftollowing
provisions of. the Agmiralty _JuLaslictiopn Rejulatiopn _Agk_ 133
are appositza:

Sectaon_3(8):

Subject to the provisions oL subs-ctiszn (9) an action ip
Lem, other than such 4n action 1n respect of a maritime
clain contemplated 1in paragyrioh (23), (&) or (c) of the
definition of "“maritime Clatia", may be Dbroujht by the
arrest of an associated shio 1n=tead of the hip 1n
respect of which the maritime <laim 1arose,

section_(7):

(i) For the purposes of subsection (6) an associated ship
means a ship, other than the shio in respact of which the
maritime claim arose-- .

(1) o<ned by tne person who Wwas the owner of the ship
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conc2rn23 at the time when the maritime arose; or

(11) owned Dby a compahy in which the shares, whan the
maritima claim arose, . Wwere controlled or ownel hy a
parson who then controllea or owned tha shares in the
company which owned the 3hlp concerneid,

(b) For the purposes ot parajriph (a):

(1) ships shall be deemec to ke owned by th~ sane
persons 1f all the 5har=2- 1n the 3hips ar2 owned by the-

Same persons;
(1i) a person shall pe ieemwa to control 2 company 1 f he

has power, Jdirectly ot iniira-tly, to <contrel the

company.,

(c) I{ a chartersr or subcaarter=r of a ,3n1p by lemise
ani not the owner theror, 13 allegad to 5= liable 1n
r2spect of 1 maritima2 claim, the <charterer or
3ubcharterar, as the casz2 may be, shall for the pnrooses
of subsa2ction (o) and this Subsactionbe ieemed to be the

ownar,

The ACt, therefore, extznas th: notion of "s1star-ship"
so a3 to cover ship3 that nelony; to other shipping coapanies
of the gqroup. In order to acnleve this goal ta= Act 1iopts a
two-s3tep approach,

Firstly, 1t stipulates that 31 p2rson who iirectly or
indirec-tly his the power toO control a company shall be deemed

N

- \
to bpe 1n control of 1t,62

5econdly, 1t provides tnat shios thit are ownel by
companies uﬁicn are controlled py the 3ame person are Jeemed
to be associated ships and, thercrore, as such are susceptible
to arrest,®3

Tha <core of the south Atrican leqgislation 15 the
axistence or power to control a comoany. The South African
law provides a very broad definition of control and therefore,

it is up to the courts to define 1ts contours.®* Accoriingly,

”
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South African courts nave held that the "nature" ot control
&

@Xercises Oover 2 3hip rfelonjiny tc 1Y jroupr compiny othar than

that personally liable on tne ciai1n, iwdl10o5 ov=rall control

ind not Jay to 3ay man4j2ment, %> As to the jegree oY ~ontrol

raquired, tn2 South ALIL1C3N apploacCh T othat 1t 1. up to the

[

LA 2 X2l

courts to iefine it 1n_concretu, on th: facrs 0f rach case,8®
The unilerlyingy rationale of the Lodth African apprarcn i3 that
a juantititrve threshold -will aiWays ry crule tost ani,
therAEo}e, ~T20L 0L eXlotehce o. C2ntrol on  the bisis  of
gualitative craiterla 13 2rateracile, 7
This latter wovoint agpcals ty> »> 2 major difrerence
betw§en thﬁ 5outh African le,rsiateen an: qgroup r2a23ulation ot
.the typs contained 1n  the c.ceve prnno<ilse. In the Z.F.C.
jroup l23j1slation the 2X1Stedee 3¢ <nantrol 15 not a burlen
that claimin%s @mUSt pLOVe DUT theZe 13 1n3tead 1 presymption
that sharzholdinyg apove a ceftain nerrentage 12213 to
control.®7? Tne aavantaje oI the Louth Afrizan l2j1s5lation s
flexipility 4nereas that or tne zer.C. 92ronosals 15 certiinty.
In comparinj the3e tWO 1pplLOiaChes, 11t Zeems tnat the E,F.C,
solution is preferaple ror the tol.owinj reazons:
{(a) acces33 to evilence thaet wWlli help creiitors to 23tablish
control over tne company concernel 15 not always
possibla, Therefodr2, 1t seews prafarable as a mattar of

.

policy to establish a jprecumption that shareholding over
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a certain thresaold leads to a.situation of control;
since arrest of snips 15 a quick orocedure available to
creditors only for the purgose o€ obtaining securaity, the
above prasumption or controi is more in conformity with
the natnure of this procedjure whoreas a detailed analysis
ot the degree of control 1» better when the case 1s
deciled on 1ts merits;os

the presuﬁptxon of contfol on the bisis of a3 jJuantitataive
threshold 1is not such a cruie tsstw a5 may initially
ippear,o? The presumption 1s rebutabib.hm‘Furthermore,
the presumption covers thos» caces wh=re the hinh
participation drf a co;pany in the capital of another
company prooably ieads to a control situation. In those
cases whare the guantitative threshold is not r=ached,

creditors are still protectea pu*t they have to prove the

exiztence Of control.
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as Landers]); Welling, supra, note 1 at 146,

Prof., Welling proposes the "neighbor" oprinciple to
protect tort «creditors. According to this principle, a
company must be capitalized 50 as to cover the reasonably
foreseeable risks arisaing from its activities.
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For Jletails see Chapter Nine, Ante.

.

See, fhe Willy Reith (1379) vr. Twrop. Transp.634. Also,
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23g9g. Corpa V. Jalem__Rederierna AB 1985 (2) 486 (c)
cited in Annexure C of tne Arrest in South Africa, gupra.

note >3 at 2, v

)

See Chapter Seven, ante,
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(\;\ IHE_PHENQMENON QF SIAIE-3d4IPPING ENIZRPRISES

———

. v
13.r Involvament of states_ip_sSnijpuidgda | -

The traiditional image of states according to which state
activities were confined to those traditionally characterized
as sovereiqgn acts was abandonea magy years ago.! Tha shipping

industry, due to its strategic importance, was among the first

business activities 1n which states were involved.? Both
LY

capitalist and socialist countries have __ been enqgqaged in the
maritime transport business, put the soectacular increase of

the numger of state-ownea shippiny entarprises is due mainly

to th2 nationalized commercial rleats of Eastern bloc and

Third World countries. :

- P

Duringy the last decade the Zastern bloc countries have so

-~ .

expanded their shipping activities that it is believed tﬁat
the‘Bloc's‘Uargo fleet has a capacity ovar three to fout’tines
the capacity necessaty‘/€6 arcy th2ir national jeneral cargo
trade.,3 Furthermore, many Taird wWworld  countries have seen the
shipping industry as a vital sector for increasing their
national incoame, I; the early 1960s many Less Developed

Countries (L.D.Cs) began to focus on the international

shipping industry as a key mechanism of dependency.* A few
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years later, in 1965, a Committee on shippinyjy was formed

~

within U.¥,C.T.A.D. wnich recommenied significant changes to
. AN

- the level ani structure ot freiryht rates and on the pattern of

trade routes linking center aal pariphery.3 ¥hen the
1]
Committen's recommendations wele Tejected by the wmaritime
powers, L.D.Cs began programs to develop national flecets.® As
e

a result many L.DaCs have bougynt national fleets which they

operate a5 state monopolies.

12.2 Ih2_3tructure__of _sState _snippanj enterprises _and _the

The heaJy 1nvolvement oL States 1n shipoing; 127 tc a
significant amount ot litigyation involving fdrelqn
sovereigns,’ [t 135 gjenerally weapectel that this treni will
continue, 1f not 1ncrease, peCaus: many state have snipring
enterprises have adopted operation moilels similar to those
used by vprivately owned snippinyg Jrouns. An example of the
fact that many state-oWwnea sSnlpplhj enterprises have a group

structure similar to that of tnelr pr1Va€3\$ompetitors 1s The .

\

I_Congresso _del Partido.® .

In that case, a contract ror th= sale of sugar was made

£
between a Guban state trading ‘enterprise known as "Cubazucar®
as sellers and a Chilean company known x5 '"Iansa'"™ as buyers.

The shipments of sugar from Cuba to Chile were made by several
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Cuban vesse2ls., Thne twWwo vessels La connection with which the .
claim arose were the Playe Larya ani rarble Islapis, The
first was ownel by the State OL luud, 1t was operated Sy state
company, "ampisa, And Wd3 3uD-CauitPrel to the seller "uban
State company under a voyaje Chatter.,® The “arpble Islands, on
the otn:r hani, was oWwned oy ¢ wichtanstoin cor%oration and
flew tie somally £lag, Lhe was charter>{ on 31 demise charter
to Mampi1331, anil Hamo132 nad sdab-charft2r>1 "Yer to inoth.r Zuban
state enterprise on dehali Ol wuvaziucir,to

Anat w2 52¢ 10 thls Cioe 1o tyo1cal 26 ths structure of

nationalized 3h1ppirn; eAtelp Tioses, Th2  Pazisterei owner of

T
9]
7]

the 3h1p 1S tn2 state Oor 4 »t3te OWN>1 CoADANY; nevarthol ’
the op>2rator o:f the :nig; that oerong +o th™ stat: or to 1ts
entities 1s anotner  pdn-s3hlpoWniny, <~tate-ccontrolleil company.
There 13, 1n other words, 4 sLeat similarity witn tn~ group
structure >f shippiny, companie, ¢p2Trating 1n the ciprtalistic
economies.!! The state owhed compiny whizh manages and
operates the state-oWwned Vvz2o5ec.. plays the role of the
non-shipowning holdiny company o:f the qroup which operates the
Jroup vessels 1n order to 1solate the registzsred owners tron
the possibilities of liability jp__personzme!?2 It i35 evident
that the managying State-oWneld company iz the key to

understandingjy the tunctioning ofI s3tate shipping enterprises,

and therefore these "autonomous" yovernmental entities have to
9



be examined carefully.

\\ From a3 legal point ot view these 2ntitles have a separate

AN
Tegal personality wnich ag1stinguicshes them from government

departments, Thus, they are able to sue and be sued, enter
into contracts, be liable 1n tort, hol? andi lispose praperty,
have their own name, ana Kkeep assets ani liabilities Jistinct
from those of the sovereljn sStiate,l3

From an economic point of view, nowever, these entities
are financially or bureaucratically 1da2penient upon tH> state

)

that creat<d thenm. The state ri1nances theses =2ntities either
by sakan ;erlodic appropriations or <ty providing them with
capirtal assets, ani jenerally tae orofits are remitter to the
state,14 Moreover, 1t is the .tate that ex2rcises jeneral
direction over the entity 1n the s22ns5» that the directors of
the entity are appointed by and report their activities to
their jovernment,!3  Therefore, the elements of uniform
direction anl control which Justiry the treatment of shipping
groups as s1njle economic =2ntities!® is presant in sState
——shipping enterprises, Nevertheless, the particular ©problenm
that state shipping enterprises create is the difficulty of
bringing an action against astate, because of 1its sovereign
imamunity, The problems that arise in connection with the

protection of creditors of state shipping enterprises can be

narrowed down in the following tnre= issues:

(o
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(1) whethar or not <c¢reaitors ars eontitled to attach Any
property ot the state and 1n onarticular the ship in
connection with which the claim arose;
(b) wh=th2r or not creditors ara =>ntitlel to arres L
s51ster-ship of the otreniing 3hip; Ind
(c) whether or not si1zter-csni, arc»st c¢an be given 1 proad
@aLaninj 30 a3 to 1ncluie a shio heloniiny to A state
ent1ty Other tnan that oWnin, the n2ffaniingy vessel,
51nce  actions 10__ILeM ajalnst  state-ownedi Sship3s  are
intimately connected wita tne 1maunlty of for=13n stites from
suxrt 1n th2 courts ol r[orLum, 1t 13 nN2C S33rCy tOo mikza some
general comm2ats On the 133Ue Ol <cuvera21jn 1moiunity.

——m R ememE et a2

12.
12.

.

Soverelyn immunity 1s two-rLoll

that a state does not rall under

courts (immunity from jurisdiction)

located 1n a1 foreiygn terratory

the

13 not subjact

1N natura: Lt connotes

jurisdiction of foreign

, and that 1t5s »nroperty

to attachment

and execution (l1mmunity trom execution).t?

The joctrine was tormulatea

during which period states contined
traditionally recognized

‘

of

as Delhy

state Jjuties

1n

proserly Wwithin

and responsioirlities,t®

the ninete-nth century
their activities to those
the sphere

The wmaxim par__Jin
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Paren_nop _habet jurisdictiones was justified py the principles

of independence, egquality and aiynity of states.t?®

15.3.2 Absolute and restrictive lammunity,

However, given the increasiny involvement of states in
industrial, financial and commercial activities, the doctrine
of sover>»ign imamunity has been sutject to re-examination since
the First World war. Generally spcaking, there have been two
trends as to whether sovereign immunity should be granted for

activities orf the state,

On th2 one hand, socialist nations, 1n accordance with
their polaitical philosopny and economic interest, aiSEl the
doctrine of absolute 1mmunity,29 rherefore, they suggest that
all acts of the state are iure_amperii, and all state ships
perform an exclusive public service, even if they are engaged
in commercial operations.2! Tne osoviet Union has pointed ouat
many times that any restriction of tha doctrine of sovereign
immunity 1s "a device 1invented by bourgeois states for the
specific purpose of wrecking ... and subjecting athe Soviet
econony to the economies of the capitalist states.'"?22

Capital-market countrles,' on the other hand, adhere to
the view that the doctrine of sovereign immunity was never
intended to include the new ani extended functions which

governments are currently assuming. Therefore, in these

countries it is accepted that a distinction should be wmade
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between Jifferent types of state activity and, consequently,
immunity should be gjranted only ror acts of public and not for
those of'prlvate nature,?3

The core of the restrictive i1amunity doctrine, therefore,

is the distinction between agtd_surC2e__imperii and agta jure

Jestionis,2* The underlyiny rationale of the 1istinction is
that when a state engages 1i1n business 1in competition with
private Qe%sons or corporations, this competition would be
unfair lé tne competling sState were not answerable in the

courts of the state where the business 135 transacted.?23

Accordiny to this approach states enqgaged 1in commercaial

In the fi1eld of maritime law, the Adistinction between
imperii and acta juie _qgestiopis vas adopted very
early. The distinction, therefore, between state-owned

vessels that serve a public purpose and those that are engaged

in commercial transactions®' was stipulated in art, 11 of the

1910 Brussels Collision _Conventiop?® as well as in art. 14 of

the 1910 Brussels_salyvade Copyention.??
*
Much more important 1n this respect is the 122&-&5335213
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conyention_for the_uUpification ot Certain Bules Concernipng_the

Ingupity of sState-Qwned Ships.?® At the core of the Convention

are articles 1 and 2 which read as folows:

Article 1
Sea-going ships owned or operated by States, cargoes
dwned by then, and cargoes and passengers carried on

State-owned ships, as well as the States which own or operate
such ships and own such cargoes shall be subject, as regards

‘claims in respect of the operation of such ships or in respect

of the carriage of such cargoes, to the same rulesof liability
and the =same obligations as those applicable in the case of
privately-owned ships, cargoes and equipment.

Article 2

As regards such liabilities and obligations, the rules
relating to the jurisdiction of the Courts, rights of actions
and procedure shall be the same as for merchant s\ips
belongingy to private owners and for vporivate cargoes and their

‘owners.

The regime of the 1926 _prussels Immunity _Copveption,
therefore, is based on a double distinction.

Firstly, it distinguishes petween acts of a public and
private nature and explicitly states that for <claims arising
in connection with the operation of state-owned ships or in
respect of the <carriage of such cargoes the restrictive
immunity doctrine applies.2?

Secondly, it distinguishes between vessels  used
exclusively for governmental purposes and ships wused for
commercial purposes &t the time when the cause of action
arises,30

Therefore, a creditor can arrest a state-owned ship if

(a) his claim arose 1n connection with the operation of




-0
the vessel oOr 1n connection with ~ the carriage of
cargoes3dt, and
(b) 1if the offending ship was used at the time when the
cause of action arose tor commeIcial purposes,3?
Nevertheless, it should be mentioned that by virtue of

article 1 of the 1926 Brussels_lmmynity _Convention sush issues
as which is the offending ship or whether sister-ship arrest

is permitted are solved by reference to the 1926 _ALLest

L s e it e i e ot ke e

3

he 1326 __Brussels Ippypity_sonvention has been ratified

by a ~comparatively 1limited number of countries. 0f the
countries undier examination, sritain and France have ratified
it while Greece h:s acceded to 1t, By contrast, Canala, the
U.S. and the Eastern Bloc «countries have neither ratified nor

accedel] to it.,
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and Diplomatic Immunaity" (1935) 34 Ipt*l_ & Comp,_ _L.Q,
115,

Art. 1-14 of Furopean Convention on__state Idpunity. May
16, 1972, 11 I,L.H, 470 (si1jned by a number of member
states of the Council of Furope); art. 3 of 1954
Resolution of  Institut _ge _Droit __International. 45
Annuaire (1954) Vol. II at Z94; B8ouchez, Sypra, note 1 at
B-10; section 1603 (4) of the Foreign__Sovereign
Immunities _Act, 1976, For detailed studies of the
FeSeIsAs sSee Simmons, SuUpLa. note 9 at 109-121;
Yianopoulos, gsupra, note 23 at 1274 et _seg.; G.M. Badr,
"Recent Developments in  the Dynamics cf Sovereign

Immunity" (1982) 30 Ap._J, _Comp, L, 678,

Sir Robert pPhillimore in Tpe__Charkieh (1873) LR 4 A. and
E 59.

For the text of the Convention see M.N. Singth, Ipt'l

Jaritime _Law___Cdnveptions., vol. 4 (1983) at 2954
[ hereinafter cited as Singth].

For the text of this Convention se2e Singth, gupra, note
29 at 3084, The idea that state-owned commercial vessels
are not entlited to immunity was also embodied 1in the
1958 Geneya__Conyentions__op__the _ High _Sgas and the
Territorial Sea_and_the Cont)juous_Zone.

For the text of this Convention [hereinafter cited as
1926 Brussels Immunity Conventtion] see Singth, SuUpra.
note 29 at 3096.

Art. 1 of the 122§*B;g§§§l§-Im!unisxlcgaxsn&ign;
Art. 3(1) of the 1926 Brussels_Imauynity Convention,

Articles 1 and 2 of the 1926__Brussels. _Immynity
convention, :




32, Art.3(1) of the 1326 Pbrugsels Immunity Conventiol.

33. See Chapter Ei1ght, 3aptes
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.  CHAPTER_SIXIEEN

5

INMUNITY OF STATE SHIPRING ENTERPRISES IN THE UsKs

>
Before the introduction of the State Immupity Act,. 1978,1

,the United Kingdom had followed the doctrine of absolute
spvereiqn immunity. As a result, British courts did not hear
any claims against foreign sovereigns, and consequently the
issue of arrest of state-owned ships never arose. The leading
authorities ip this respect were Ihg_ggglgggng_gélggf‘ a ship
used by the Belgian Navy for delivery of mail, and The_Porto
Alexandred, 1 vessel owned by the Portuguese gqovernment- and
used for the carriage of f.reight.

A development of the greatest importance Segan when the

issue of immunity jn_rem in respect of commercial matters canme

before the Privy Council ain 1976. In The Philippine Admiral®

the Republic of the Phillppin?s claimed immunity in respect of
a vessel which it owned and used solely for commercial
purposes, The action was for payment of goods supplied and
disbursements made for the ship, and for breach of a charter
party, - The Privy Council carefully reviewed all the leading
cases on sovereign immaunity, The ggglgmgn;__ﬁglgggL it

thought, was to be explained on the ‘grounds that it was

prt:gfzz;\\éed for state purposes--3delivery of the wmail. Tt

' X
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thus had not been necessary, argued the Privy Council, for JIhe

Porto _Alexandre® (where the wuse of the vessal was entirely

private) to have followed Tae_Parlemeng Belge’ and granted

imnunify. Indeed, The_Pdrto_Alexandre? was to benregarded as
wronjly decided. Finding themselves fr=e from any obliqation
to follow The_Porto_Alexandre®, the Privy Council decided that
imamunity would not be granted in respect of actions jin_ges
against trading vessels. In tae wWworids of the Court:
"In this country--and no Jouot 1n most <countries in the
western world--the state can pe 3u~1 in its own courts on

comm2rcial contracts into which it has entera=d ani there
is no apvarent reason why troreign states should not be

equally liable to ba suel in respect of such

transactions,'to0

Shortly after The philapping _Admjrali! the U.K. passed

the State_ _Immunity Act, 1978,12 T©his Act enabled Britain to

ratify the 1926___Bgussels__Copy2ntion for__Immunjity __of
State-Owaned__3hipst3 and to aliygn the U,K. law with the
European_Convention_on__State Imaynityl* signed by Britain on

the 16th of May, 1972.

16.1 Arrest of ships owned by foreadn _state and_state_shipping

o
The State Immunity Act. 1373 in section 3 has adopted the

distinction petween acta_iyre_imperii 2and acta_jure gestionis.
With respect to the arrest of state-owned ships used for

¥

commercial purposes there are some special provisions

4
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incorporatel 1n section 10 orf tne JStats_Ipgunity Act, 1373,15
iccordlng to section 10(6), a distinction 1s made
depending on whether or not tne state ownel shlp 1n connection
with which the cla}m arose pei1onjys t2 a state varty to the
122§_B£g§§§l;_;931gngxgn_gn-Lﬁmgu;;1_gi_§£égs:anai_§h;9§; If
it 13 1 party to the <Convention, the r271ime of the Convention
applies, Wh2re a state 1s not party to the “Zonvention, the
1ssu= 0f SOv2arei1gn 1mmunity wWiii pe consider2? 1n accortance
witn the State Imppupity Act, 1373,
The coniltlons\tor arrestiny, a state-nwn~1 shio unier the
Act are qguite complicatal. r17stly, the Act mikes a

1stinction batwWween states ani ostate-~ontrolled companies and

consejuently 1t grants immunity only to states.!® Thus, state

L]
shippingy corporatrosns are in principle deprivad from lmmunity

unless the proceedinys relate to acta__Jiare_ipmperii and the

state 1t32elf would be immune.t?

Secondly, the claim wnich 1- or would be th2 subject of

gestionis of the state.!® The Jistinction of 3agta__iure

imperii and gcta_1iure_gestionis 1S not, however, always clear

-—— s S e e D o e = X - s

because therz is doubt as to wnhetner one should focus on the
nature or the purpose ot the act,?9 Thus, in The_I _Conjressg
del _Partidoz2? one of the 1ssues Was whether the act of the

-_—— R — -

Republic of Cuba i1n withdrawing Plava Larga and Marble Islands
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and not deliverin3y tne car4,0 to tu2 purcheasers was an act done
1UCe 1mDeri} Or 1uLe_Jestionis, [h= "2oublic of Cupa arqued
that th= breach of the contract wiz an act of the Sovernment
pasel on 2 foreign policy dJecisidn, 1.0.,, the breakiny of
13163;3t1: ralations witn the Cegln2 of CGCeneral Pinochat, ani
therafor2 Cupa was 2ntitled to ¢laim ~2vereiygn 1mmunity.?2!

Tha doa3e2 ot Lords, however, 13l l lown the rula that the
t23t I»r 1amualty 13 thz natur: oL *he transacti1on rather than
1t5 pur,.o3-2,22

"Tf ~rmaanity wa- to »oe  4rainte3d the mom2nt that any

l1eci13101 tak2n by th2 traainy 3tit» were shown to be not

Snmm3rcirally, out politicaliy, 15D21Ce”, tho "restrictive"

thaory woula almdost cease 1o n3ve any contant and triding

relations as to stdte-cwnel ships woull hecome
1mpossihble, It 13 preCiscl; to nratect orivate traders
ajainst polxt&;ll/ 1nsplred oieaches, Oor wronijs, that the

restrictive theory allows ostatess td te brought hefore a

municipal Jourt."?3

Thiruly, the ACt Jeteldlne. tnit *raferences to a ship or
carjo belonjin; to a state inclula rf2rances to 1 shlp or
cargo in 1t3 po35e3310n 9 control or 1n whitn 1t clyi?s an
1nter<st."2¢ Tnus, a vessel or a foreijn state 15 not only a
state-own=21 vessgeal; it may 31l30 02 1 privately ownad vassel
operit24 2y the state under ¢itacr l2mice ar voyaje »r time
charter party. A prama facis clai? 5¢ possession or control
of the ship 135 not surfficilent, oput the foreign =overeiqn must

produce @2vidence to satisty tne court that its claim |is

neilther merely 1llusory, nor :tounde! on a jefective titla.23
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Fourtnly, the ship oujat to ve usel, or 1ntended rfor use,

for commercial purCposesS 4t tae time when the cause of action

arose.?s’

In adii1tion to the apove conuitions of the State_Impupaty
Act which r=2fer only to the 1ssue of sovzareiqn 1mmunity, the
conditions of section 21 (3), (4) of'the Supreme__Court -Act,
198127 have' aiso to we fuigillad 1n order tnat a stare

controllel ship be arrestec,?9

If 3111 these counditions are a=%t, crejitors are entitled
to arrest eather tne oirfendiny; onib or a "sister-sain". In

the latter «case, however, both tn= ship 1n connectiop with

-,

which the claim arose and tne "sister-ship" have to b2 1n, or

intended for, commercial use.29
Sincze state shipplng enterlpriSes are organlized 1n a way
similar to that of shipping yroups rTun Ly private p=2rsons, to

are the most 1mportant Ctonsiaerfations from the pornt of viow

o} creditors' protection:

(a) whethar or not the separate legil personality of state
shippiny corporations snoula be jistegarded 30 that the
state and 1ts bureaucratically 3ani financially dependent
companias be treated as one entity; ani

(b). whether or not a vessel owhed by 3 state shipping company

can be considered to be "sister-shin" of a snip owned by

the state.
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Neilther tnz jtats Immuplties authorities
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In The [ __cSonjresso_Jdel_Papt14239 »lawntif*s, owners ot

EFIoD = P QU

the carjo laien on HMarole 1I3lanas, h21 2 claim ajainst the

stat: <chippiny company Mawvlsa, 1Ind1 therefore brought a
S153te2r-shi1ip 2ACL10N 1a__Led agalhot T Zonjyresso  which  they
belisved wis 2130 owned py Kamolsa, It turne! Sut that tae

s13ter-5nio was owned oy ta=2 Rzpublic of Cubi, Therefore,

plaintiZ5 osrougjnt 2 5econd olotel--n1D  2ctilon An_rep 1j3alinst

v

I Conjressd claiming that tas A=p4bv1C 2% Cuoa wa:s personally
liaple to te2 PiaiNT1ics £O21 iidma,®” COr non-deiivery of the
CATr jo. ’

The [1r3t iction fa1les pecadsa +4> sloter-ship wa~ not
owneld by the porson who waZ aam=z2d 1n the 3¢ct1on as personally
liable on the claim. 31

Tne 32cond action rfaised tne v=ry interestin; 1535ue of
whetner the s3tate or Cudba couia or 122m21 to be porsonally
liable on th; claim Dpecause OL 1t dredoni2ront administrative
and financidal 1influence over duddlsa, 32 [t was allegad that
the liability of the lepuoirc of Tuba was not based on
contract out on< a claim 1n tort .ot Jatinue or conversion of
the <cargo,?? After the non-uelivery 2f the cargo to
plaintiffs,farole Islands, while 3he Wwis on hl;é 52as, ¥AS

acquired by the Cuban jovernment and Mambisa ceased being the
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ienise charterer and became manaying oo2rator of the ship on
behalf of the (Cuban ?overnment. Consejuently, the legal
possession of the cargo laden on the ship passed from ™ambisa
as disponent owner to the Cupan vovernment itself which sold
the carjo to another Cupan state controlled company. Through
this company the <Cargo was eventually passed to the Penple'’s
Republic of Vietnam, 3¢

In the Court of Appeal, Lori Denning was of the opinion
that the Cuban Government 1nducea 1ts state orjanization to
repuiiate the contract, ani that 1fter 1t Yal acjuired tha
vessel, 1t adopted, by 1ts conduct, the repudiation as 1its
own,3s Theretfore, he thoujnt that Mambisa Was ah
instrumentality ot tae Sovernmant of Cuba, anld, consejuently,
he held the latter personally liabl? on the clain.

The thin majarity of the dous= of Loris was of the same
opinion, 3¢ Lord Diplock speakiny ior the majority, held, that
after the2 acquiring of the vessel by the Cuban Government,
Mambisa becane an agent or its wovernment.37 As the =svidence
disclosed, everything tn;;-uas aona by the master was ione on
the express directions of the Cuban Government,3® Therefore,
the majority held that the Cuban Government became a bailee of
the <cargo laden on the ship, ana 1in that capacity it was
personally liable to the plaintiirs,3®

By contrast, the strong minority opinion pointed out the
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distainction between the personality of the 3tate on the one
hand, and the Jifrerent legalL Do22rsonality of the state
shippiny company on the otner.*?° )

"Th2 commercial transaction was not that of the Zuban
stats, bput of an 1naependent state organization, The
status of these organizations 1< familisr in our Courts,

and 1t nas never peen helud tnat the relevant state 13 in
law answerable for thelr actions,"*!

o

Therefor2, the mihority tnougyat *hat 1t was Mamblisa that
repudi4at>d the contract ang tanat 1f any wronj--contractually
or delictually-~-was Jdone a3 TCeyalCis th2 cargo it was ione by
Mambisa,*?

The decision of the House oi uLords 1n The I_ConydLesso_lel
Partiio*3d must be exanined 10 tha Tijght ol the previous
case-1law of the U.K, courcs. LS :1;,;;g;g;591__;33L V.
Centralia_ dandly Zagraniczhedo_ polampex*® a cas2 also lecided
by ¢the HJouse of Lords, tne 1owu3 Wwa3 on the relationship
betwean a state owned company and the jovernment which created

. . {
1t., On th2 facts of thi13s case, the Polish state corporation
Rolimpex contracted to sell sugjar %o C. Czarnikow Ltl., an
English compiny. Wnen the 20lish “inister of Foreigjn Trade
and Shipping pannea the export of sugar, Rrolimpex was unable
to meet 1ts contractual obligations, PRolimpex then claimed
thata forc= _majeure clause, wnich excused performance 1if

prevented Dy government intervention, releasei it from

liability for  non-performance ot the contract, The plaintiff
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contended that because Rolimpex was a Polish state enterprise,
the actions of the Polish government could not be separated
from those of Rolimpex; therefore, the jovernnent's
1ntervention was not beyond the sellar's control, as required
for. the force _majeure clause to pe effoctive.

The House of Lords: however, ruled that Rolimpex and the
Polish govarnment were ~not the Sass entity.*S The Court
consiiereil that the state owned company had a3 separate
personality and, therefore, tne state treasury was not
rasponsiole for those or the state,*s Although the state
corporation was under tha general supervision of a government
minister, the evidence suggested tnat "the sel&ers makes their
own 3ecisions about thelr own ousiness and have substantial
freedom in Jay-to-day activities,"e?

The decision of the House or Loris in Thae I _Congresso_del
Partido*® <¢an be reconcileda with that in Czarpikow v.

Rolimpex*® only if one accepts tnat there are certain limits
! L]

on the control that states can exercise over their corporate

antities and that control over those limits should render the

state corporation the glter . __2go of its government,.>9°

Nevertheless, what has not Dbeen defined is the amount of

control that makes a state corporation agent of its

government, Therefore, the 1issue is open and it is the task

of the U,K, courts to lay down the criteria for considering an >
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implied ajency 1n the state-state owneil company rclationsh;p.
Furthermore, attention sShall be 1rawn on the fact that
creditors involvea 1n business iealings with foreign
sovereigns should carefully examine wh-ather there is a treaty
betw2en the U,K and tne toreign sovareign 1n guestion and
whether this treaty contains specific provisions as to the

arrest of state-owned Ship=., An ex2mple of sSuch treaty is the

Protocol_to the Treaty op_fercphant _Navijation3! sijgnedi in 1968

LA —F DI JERNE._J * JLANNN -l & e —
A

A

between the J.,K. 2na Jjoviet Jnion, Arcticlec 2 ani 1 of this
Treaty raJjulir2 noticCe to pe 4iven *to a Soviet Consul before a
wAarrant of arrest 1s isbued in an 3~tion Lln_rem against a
Sovi=t 3hip or caryo on thet sni,., and prohibits executinon on
Soviet ships or caryoes.3?
B

Ther=fore, a creditor shoula g fully aware that although
the 53tate__Immunity Act /enjeavours to apply the rggfrictive
immunity with respect to jurisuiction ani axecution, there are

special provisions in certain treaties signed by the U.¥X. that

still maintain abosolute 1mmunity.

—— R e e e i s o o -,

The doctrine of restrictive immunity has been adoptead 1in
the U.K. only with respect to foreign sSovereigns. With
respect to the <(Crown, absolute 1mmunity still exigts.33

Therefore, according to section <9(1) of the Crow¥p_Proceedings
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Act, _1347%%, as affirmed by section 24(2)(c) of the Supreme
Cours Act, 133133, no maratim2 lieca or statutory right ip_gem

can arise against a Crown snip.




10.

11.

12.

13.

14,

, 215

FOQINQILS

b

2 & 27 Eliz. 2, c.33; teprlntei in 4R Halsbury's_Statutes
2f_Enjland 85 (3rd ed. 1v78) Ther=1nafter citel as Act].

(1330) S5 P.D. 197
(1919) 1 Ll. L. Rep. 191  (C.A.)s [1
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248
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For the text of tanls, Convention se= M,N, Singth,
Intarnational Haritime LawW_gopyeptions, Vol. 4 at 3096,

For tne text ot tnis <Convention see 11 [,L.N, 470.
Article 30 of tnis Convantion n9oroviies thait the
Convention does not apply to claims relating to the
operation 6f sea-goliny vessels owned or operated by a
contractingy state, Thererore, the purpose 0f article 30
is to leave undisturbed tne application of the 1926
Brussels_Impmunity _Conv¥ention as between member-statas of
the Council of Europe that are parties to 1it. For
further details see I. Sinclair, "The European Copveéntion
of 3tate Immunity, (1973) <¢ Lpi'l__&_GCompae Laids 254 at
281,

Section 10 of the State I@mupaty Act. 1978, reads:
"1, This section applies to--

c 1N
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(a) Admiralty proceedinys; anAd
(b) proceedings on any claim which could be made the

subject of Admiralty proceedings.

2. A State 1s not immune as respects

(3a) an action jin_rem against a ship belonging to that
state; or

(b) an action in__persopam for enforcing a claim 1in
connection with such a snip, 1%, at the time when the
cause of action arose, the snip was in use or intended
for us2 for commercial purposes,

3., Wher= an action 1n_rem 1s brought ajaisnt a ship
belonginjy to a State for enforcing a claim in connection
with another.ship bpelonginyg to that State, subsection
(2) (2) above does not apply as respects the
first-mentioned ship unless, at the time when the cause
of action relating to the other ship arose, both ships

wer= in use or i1ntended for use2 for commercial purposes.,

4, A State is pot 1mmune as respacts--

(a) an action in_rem against a cargo belonging to that
State if both the carjo ana the ship <carrying it, were,
at the time when the <cause of action arose, in use or
intanded for use for commercial purposes; or

(b) an action 3n_pegrsonam for enforcing claim a1n
connection with such a caryo 1f the ship carrying it was
then in use or intended for us2 as aforesaid. -

5. In the foregoing provisions r=ferences to a ship or
carJyo belonging to a 3tate 1nclude referesnces to a ship
or cargo 1in 1ts possession or control or in which it
claims an interest; and, subject to subsection (4) above,
subsection (2) above applies to property other than a
ship as it applies to a ship.

6. Sections 3 to 5 above do not apply to proceedings of
the kind described 1in subsection (1) above if the State
in question is a party to the Brussels Convention and the
claim relates to the operation of a <ship owned or
operated by that State, the carriage of cargo or
passengers on any ship or tne carriage of cargo owned by
that State on any otner ship."

The 3Jtate Impunity Act, 1978, supra, note 1 at section
14(1).

Ibjd, at seCtion 14(2). For more details see: G.R.
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separate antity with independent status. In Bacgus
SseRsLe Vv, SerL¥icio Nacaonal 'del Trigo [1956] 3 All E.R.
715 (C.A.), the 1ssue was whethar defendants were an
entity separate from the 3panish state, The Court of
App=23al in holding defendants a— Jepartment of the state
relied on the fact that they were not a company linited
oy shares. )

Cs_Czarnikow _Ltd, v. Rolimp=x, [1979] a.C. 351 at 373,

/{g;g& it 369.

I1bid

{1931] 2 Lloyd's Rep. 367.

[1979]) A.C. 351; [1973) 2 Lloyd's Rap. 305,

S5ee”” generally, \NMote, "Tne Separate Entity Fiction
Zxposeld: Disrgjarding jelr-3erving Pecitals of Juridical
Autonomy in tionalization Cases, (19%3) 6 Fordham_Ipnt'l
L,J, 283 at” 303; P.E, Bouton, "The Liability of Foreign
Government Entities: Fipst National City Bank v. 33apgeo
Para El_Commercio Extgrjor Dg Cubal (1985) 8 3,¢, Int'l €
Comp, L. Reve, 127; EK.D. Lee, "Jurisliction over Foreign
States for Acts of their .nstrumentalities: A Model for
Attributing Liability" (19384) 94 Yale L,J, 324,

Cend 5611, R. (Hijgins, "Execution of State Property:

at 42, 52 [hereinafter citea as Hinqgins])

United Kingdom Practice"™ (1979) 10 Neth, Yb Int'l_Ls 35

-

Higgins, supra, note 54 _at 52. 1In order to implement its
obligations under the ILgaty on_Yerchant _Nayigatiop the
U.K. passed the Jtaye __Imaunity__(Merchant _Shipping)
{Us5,5.R8e)_Order 13978 [SI 1373 No. 1524] which provides:

"3, Notwithstanding section 13(4) of the State Immunity
Act 1973, no application shall be-made for the jissue of a
warrant of arrest in an action ip_rem against a ship
owned by the Union of sozﬁet Socialist Republic¢s or cargo
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aboari 1t until notice has been served on a consular
officer of that 3State 1n Lonuson or i1n th2 port at which
1t 15 1ntenaed to cause the ohiD to be arrested,

4. Notwithstaniing section 13(4) of th2 State Immunity
Act 1373, no 3hip or cargjo owned by the 9Ynaion of Soviet
So>c1al1st aepuplics shall wve subject to any process for
the enforcemant ol a judjement or for the enforcement of
t2rus of settlement t1led with ani taking effect as a

Codrt order."

For details see, A. Tetley, Maritime_ Li=ns__and _Zlaims,
(1939) at 428; D.C. Jacason, EZnforcement of _Maritime
Z1laimzs (13585) at 121,

(1947), 10511 3c0. b C. 4u.

13531 VoK. C, >4, 3Cheaule 7.




In 1332 lanada passed tn= gtat~_Imounity Act! which ended
a lony lep3at: 1n tho CJapnaailan court® in reaspact ot 3overeign.
immunity.?

Th: Janiadian  Act  aaopts th2 Yo7trine  92f restrictive
sover=1jn lamndnity as rejards votn 1Lty from jurisiiction?
3hd 1maun1rty o exacution, Tnet=ziNC>, 3 $5tite 13 NOoYt 1mmune
from jJuri1s312t1don 1I the aCts iILca Which tne  CZliim arose are
consi1isr:1 to e 4acta_iUre g2atloalls, a’n‘ 1+ 15 not iamune
from ex2Tution 1: the pLopert; L0ujht *0 e 4dattached was used
for comm>-C1il activiti23,® Fdartaermore, the Act axplidatly
states tanat the natur=e o0f tae tcan:a:kion, rather than 1ts
puUrpos>, 13 lecisive: in CuaCZacter1riny a stat=> act as public
or private.?

17.1 Arzesx_ _of _snhaps__owned py _for21an__states _and__state
shipping_coapanies.

With rCespect to tae arrest oi 3tat2-owned ships the 3Stat

I

Impunity _Act has confirmei tne avolution mark=1 by art.

43(7) (c) of the Federal couLt__Aaci? a5 well ag of section
750 (9) (c) of the gapada_Shappapy_Act.? Accoriing to art. 7 of

the State Imwunity ACt, nelther a for2ign state, nor 1ts ships
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and carjo arce 1@mJne trom cCaiaibs. in_persopam or Lp__renm
resultifly from commercial §ct1v1t/. Phe coniitions for the
arrest of a 3tate—ouﬁea shlp are as follows:to

Pirstly, arrest 1s permftteu for any of those <clainms
enumerata2d 1n section 43(3) ot the Feleral Court Act, provided
that, they arise in connection with 3gta_jure_gestionis oFf the
state. It 13 important to note that accoriing to Canadian
1aw, the pussibility to 1nvoke 1amunity 1s j1ven not only to
states but  als0 to agencies oi 12r=17n states3,!'! Therfore,
Canadian courts nave tne Jdiscretilon  *t9 determine WnethAr or
not th= cStat: 3hipping company 25 an ajancy of the government
that cre=atel 1t, In order to 4o so0, the courts Yave to
consider, among other thing3, the functions of the entity, the
way 1t 15 constituted amd the government's coﬁtrol on it.1?

In Lorac _Transport _Ltd, v. Ihe_ _Atral'3 vrplaintiffs
attemptel to arrest the cargo loaded on board the shivp for
dameajes arisinjout of breach or a contract of affreightment.
Thedefeniants, a state corporation of the I-lamic Republic of
Iran, pleaded 1mmunity on tne grounds that they were a
departwment of the 'ninlstry or knergy, and hence, part and
parcel of the Government or Iran.

The Court, after taking 1nto consileration the fact that
the governmsntal entity was a company limited by shares,

dismissed the claim of immunjaty. In the words of the Court:

'
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"Th2 t25t to be applied i1es 1n the realm of function and
control, It 15 necessary to 102k te all the evidence to
52e wh=2tner tne Jdefenuant wa3 uni=sr jovernmental control
an] exz2rcised gyovernmental functions to -uch extent as to
constitut2 1t a2 department or 3tate an the roval anl not
tictional sens2,"t*

S5ecoadly, the2 Shlp @ust oo 2Wn>1  or oversted by the
3tate!S 1np the 3ons52 that taz2 (0r2173Nn 30Ver:»1Jn 2033:78-5 it
0L exercis2s <oatrdl over .t,.,l®

Tarrdly, tne 3hip arr=st:zu oudyzht t> ke ys0l, or intaniel
for us~, 10 31 commercial activity 4% th> *1me th: 3ctior aroce
or the proc2edinjs were COMMenCeu.t’?

<
For thes2 lact tWwo conditioas the iriti1sh law  2pplies

mutatis mutandis 1n Canada,t!'®  Li1nc~> n Cz2rafa only arrest of

tne off2niin, sh 15 permltted!®, *he 1a5us Sf "335ter-snip"

1p
&
arrest 1525 not ar

132

Arrest of 3nips  owned by tn* “rown 15 not permitted
accordiny to tne Crowpn Llagility; AZtg290 sa2actinn 2 of  the
above Act 327ines a "Ilrown shi." 15 2 3nh1p ownad or being in

the =2xclusive po3sess1on 01 the JrLowWwn,?t
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CHARIER EIeHTEEN

SOYEREIGN IAMUNITX OF STAIE SHIPRING ENTEBRRISES IN FRANCE

18.1 Arrest__of_ _ships__oWned by _foreign__states _and _state
éh;ggigg;sggzgggs§;

France has ratifi=d the 1325 _Aryssels _Convention_ _on
Inapunity 2f_ _Jtate-Owned Spips! which explicitly permits the
arrest of ships used <[or commercial ourposes.? Hevertheless,
since this Convention applies in orinciple to contracting
states and only exceptionally, unter the contition of
reciprocity, to non-centractiny states3, the majority of
statae-shippin] enterprises are not affected by the Convention.

In thos2 <cases wnere the convention does not apoly the
solution to the problem of sovereiyn immunity of state
shipping 2nterprises 135 providea by the general orinciplas of
public international 1law,* Thus, French courts - havs accepted
that immunity can be jnvoked only by sovereign states but not
by governmental entltle? or by state <hipping C“ompanies.? If
the state-owned shipe howeVer,‘ is used for commercial
purposes, iwmunity 1s not granted ani consequently the ship
may be arrested,®

The juestion of whetner tne theory of group appearance

can be applied by analoygy to state shippiné enterprises having

I

~
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3 structur2 similar to private saipping groups has not yet

been examined by the French autnorities.

—m ek R e B DX -k = =

On a national level absolute immunity of execution is

G
grant21 to a French 3tate ana t2 1%5 sState controlled
companies,? Therefore, art2st or a3  3harp belonjing to the

French state or to one 0I 1t controlleld CompPinies 15  not

mossiole 1n france.
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arrest of state-ownad shlps 1n ure=2ce 15 totally governed by
the Sreek Law: SreeCe alopts the restrictiv> sovereign
immunity doctrine a3 to immunity Zrom jurisdiction ooth with
respect to roreryn sovereiyno, an: to the Sreek sztat-,.?2 In
resgect of the 1mwmunity from execution, however, one must
distinjuisn between 1maunity Or tor~i13gn stites and that of tha

Greek 3tate 1tself.

19.1 Arrest__of _snips__owWned by _foreijn _stat2s5__and__ztate
shippini companies.

Arrest and execution of 3nlp, owned by rforeign sovereigns
is permitted in Greece providea taat *th2 “ollowing conditions
are fulfillai:

(a) the claim shall arise 1a connection u1th{transactipns of
privat= nature;3

(b) the ships must pe used for coamercial purposes;* ani

(c) the claimant a@ust Obtaln' p~rmiscion for arrest or
execution from the Greek Minister of Justice.?®

It should pe mentionea tnat the right to invoke 1mmunity
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of exgcution is granted only to states or government entities
but not to state owned companies,® Therefore, with respect to
arrest of ships belonging to state shipping companies the same
provisions as to private persoas avoply and the permisssibn of
the Minister of Justice 1S nct NeCc285S3ry.’

The issue of whether state controlled companies <can be
held to be ajents or instrumentalities of th-ir state has not
been sguarely examined by the greek courts, Nevertheless, the
prevailing opinion 1s that the 3eparate personality between
the state and its controlled sni1oping company has to be
preserved,® Therefore, 1t seems that 1in Greece it is not
possible to treat these cgmpanles as mere divisions of the

whole state shippiny enterérlse anl consider ships belonging

to state controlled companies '"sister-ships" of state owned

vessels.

Absolute i1mmunity from execution is 1ijrantel to tha Greek
state as well as to 1its state controlled companies.?®
Therefore, arrest of ships wpelonjiny to the Greek state or

Greek owned companles 1S not possiole in Greece.

&
.
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For the text of this <Convention see M.N. Singth,
Interpataopal_Mapitime Law Conyentions, vol. 4 (1333) at -

Al e

3090, Greece has ratifiea the Convention in
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CONCLUSION
In the shipping industry private and state shipping
enterprises are organized in groups, The best conclusion to

the problems crgated by shibplng grouns, especially in respect

of creditors? protectloﬁ, 1s a'stétutory requlation of the

activities and liabilities of group companiés. Such a group
1eqislatlon.should be based on the following principles:

(3) accomolation of , legal sclutions to the econcmic and
managerial r=ality created py shipping groups. Therefore
there should pe a reoutable presumption that ’‘shipoing
companies under the same control function as a single
entity and conduct their pusiness 1in the interest of the
group;

(b) imposition of group liability once a 3jroup situation is
established. Thus, in case 0of 1insolvency of gne group
company the liabiality or that company should be extended
to the company controlling the group;

(c) regulation of groups on an international level. The

activities of shipping group corporations exceed the

boundaries of a' state, and, therefore, any statutory
regulation must take 1into account the multivariate
character qﬁ shipping groups.

-

The above princ;ples of group requlation should apply not
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only to shipping groups run by pTivate "~ persons but also to
those controllea by states, The 2qual treatment of either
type of shipping groups seems jJustifie] on’ the following
jrounds:

(3) State controlled shipping Jroups ar2 in direct
competition to groups run by private pesons. Competition
would be distorted 21 group livbility were imposed only

on jroups controllel by private p=2rsons ini not to those

controllad py states;

(b) it will be.politically =emrarassing if states thamselves,

that have to render justice, us2 operationil wmethods of
the cipital market economy to maximize theair profits to
the 1isadvantage of their competitors and creditorse.

In the rfiell of marxitime law, the arrest of ships must

s

incorporate the apove pranciples of jroup legislation. The
revision of the 1325 _prussels__convention on_Arrest _of_ Ships
presents the 1deal opportunity to clarify some of the grey
areas of the Cohvention and aeteat tHe practice ot ope-sAip
companies constituting a group.?

In particular the revisea Convention éhould clarify
whether aor not the offending snip shoull always be subject to
arrest and whether or not "sister-shi®” is any ship owned by

the person liable on the clainm, ;

It*is suggested in this paper that the right to arrest

s

.
P

-
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the off2niinj ship should depend on. the naturé of the claim.
If the creiitor's «claim 15 in the nature of one of the
maritim~ liens recojnized vy tne 1367 Liens_gonyantion, arrest
of the spip should pe permittea 1rresnactive of any change of
o¥nership of the ship.?2 It, nowever, the claim does not give
risc to i maritime lien, arrest ot the offenﬁinq ship woul?l be
permittel only if tne ship 135 ownedl at the time when the
action 135 oprought Dby tne person liable on the claim.
Furthermor2, "s1ster-sh1ip" shoula pe jiven a bhroal meagin; 50
a3z to2 cover 2 ship, otner tnan tne offendiny shivo, which 1S
ownel by the person liable on tne claim.?3

In order to Jefeat thespraciice of one-shlp companies 2a
reviseld A;;gé;__;ggggg;;gg must extend the notion of
"sister-ship" so as to parmit arrest of any ship of the Jroup
fleet. Thls 7j0al can pe achiaveu %Hrouqh the application cf a
series of legal tests,

Firstly, creditors should be alleviated from their burden
of proviny that two or more shlfp,1ng companies are unier the
same control, Ther=fore, a thresholl of =shareholding should
b2 establisned, above which there should be a presumption that
the controlling interest controls the company. The definition
of such a quantitative threshold is =an arbitrary decision.
Nevertheless, it 1s widely accepted that a company whose stock

is held 1in excess of 25 percent by another company shall be

»
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Jeemeld to b2 controllea oy the Latter.® In those cases where

the above juantitative thresnula i3 not reachei, creiitors

should oear th: burden of ,roviu,; th» axi1stence 2t control,

Seconily, the «exlstence ot control shoull ¢trijyger a
second r=2butapla  presumption tnat comranies dunier common
control ind direction Op-rate ao o roun.

Tnirdly, LI the 2apOvVe TWC pregumntiors  naive not heen
rebuted by ta2 cCompanles concelaed, rcest o other shioc ot
the groun fleet should be po2rmitted providsi that:

(2) a%l the 35harlfes 0Z the snlps uNI3r  ArCr-2s5% Ar= controlled
by th? 3ams person. li 414 tae 3hire~ ar> not <ontrolled-
by the 3ame p2r,on, the Lni, "elnny- to 4 Jjolint vonture
and not to a oShlpying ;CLOd,,

(b) neith=2r tae oftenailng Ship wor a "3ister zhip" should be
witnin the jurisdiction DeCius» if they are, extentign of
liability to ta2 otner Snlps of the qgroup will not be

justifared.
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