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-The study analyzes thQ proolem of protection of creditors of 

one-ship coœpanies cdnStitutin~ a related group. The leq111 

principles qoverning group liao~l~ty in the field of corporate 

lav, m~riti~e law and public international law are exa~ined 
A, 

through the jurisdictions of drl.tain, Canada, France and 

Greece. Tb~re is a parall~l deDdte in ~ll thp ~bOV9 fie11s of 

law and jurisdiction as to whetner thesQ group comp~nias must 

be treated as independent entities or as part of a larger 

enterprise, th~ group. It i5 sugqestl3-i t,bat in accordance 

vith the economic reall.ty, sbipp~ng 9roups should be treated 
t 

as single econo.ie units. Therefore in case of the insolvency 

of a one ~roup company, 1rouP liability should he llposed: 

i.e."when arrest of the vessel oi a one-ship company 1s not 
.J 

possible, arrest of other ships of the group fleet should be 

" perllitted. 
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La présente étude analyse le ~robl~me de la prot~ction des 

créanciers des groupes de sociétés possédant un seul bateau. 

- Les principlas ,légaux 90uvernant la responsabilité du qroupe 

~n .ati~re de droit des soclétès, ,de d roi t .a ri ti Ile et de 

droit internatiobal public sont examinés d~ns les sys~~me~ 

juridiques canadien, btitanique. français et gtec. Dans ces 

divers secteurs du drolt et jurla~ctions, une m~.e qU~$tion se 

pose de savoir si ces 9toupes de sociétés doivent être traité~ 

co.me des personnes autonoles ou comae parties d'un plus taste 

en'Selble. NOUS souaettons :lans le présent t,ravail que les 

groupes propriétaires d'un bateau 
, , 

une seule entité ~conoaique. Ue la sorte, en cas de faillite 
'. 

d'un tel qro~pe, leur res~onsabilit~ solidaire devrait ~trè 

retenue; quand le saisie du bateau de ce groupe n'est pas 

possible, on devrait pouvoir saisit les autres bateaux des 

.e*btes du 9touP~. 
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R~.t~k..t ~l:~sH~~L. 

1.1 The appllcat~on of the notlon of limlt'3.tion of liability 

in the shippin~ industry. 

1.1 rha historleal, econOllllC 3n1 legal baelcround of 

corporations. 

1.J Th\? ap?licatlon of the coryorat~ ieVlce ln the shipping 

industry. 

1.3.1 Charactar~stics of sh~p~ln~ como'3.nies 

1. private compan~es, on~-œan companies 

2. rlag-of-conYenl~nCe coœpanies 

1.J • .l The em~rgence of groups ot eo;upanies 

1. Concentrat~on of shippfn~ cOllp~nies 

2. Decentral~zation of corporate activities 

1.,2 The need to protéct c.ceoltors of groups of shipping 

co.panies 
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The èconomic ana injustridl Iifp of the post Secon1 World 

Wlr era hds bean dominated Dy tne Dhp.noJ~non of groups of 

coœp~nies. In the Shl?pln 1 ~nuustry particullrly, lar~e 

corporate networks have Deen cr~ate1 nct only oecause of the 

concentratlon process, but Ju~ to the 

compartmant~llzatlon ot ~ln~lc ~nlrypin 1 ent~r?risqs lnto as 

many companles as the 3hi?S th~f own. 

The complex corpordt~ ~t(J:tur~ of sh i ppl ng '1 roup 

com~anlE'3 hôs 

sucn d~ croblem3 or private lnt~rnjtlon11 l~w, ~nti-trust l~w, 

law of aliens and flscal law. Tni$ ~n~lysi3, however, will 

concantrata on tha issue or wnether t~~ llability of on~-Ship 

companies arisl~g froœ th~ eXy~Jltation of ~ ~hip can be 

ext\i!nd~d to other companie::s or. tne ~rtjuo. The solution ta 

tnis problem i3 of siqnlrlcant lm~0rt~nce for the protection 

ot crejltors because, 'èS tlt~ ~ltultion stanrls now, one-ship 

comp~nie3 have effectlvely Iimit~~ ol~im~nt~ ta proceedinqs 

a~ain3t a 3mall dlvision Ot the whola ent9rprise, the 

artificl.al le~al person and lt..> ~ül .. ) ~s3et, the ship. 

The protection of crealtors cf one-ship compl'Snies 

belonginl to a lrouP i5 examlrtea at three levais. rirstl" on 

the COli pany la" level, l dl';:'CUSS whether or not group 

.1 t t', 
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co.panies functioD independent~J anj whethQr or not groups 

should be treat~d as single economic units vith interests and 

fUDCtiobs of the~r own. secondly, on the maritime lav level a 

parallel œoveœeot ~s ob~erve~ vith respect to the only 

substantial ~sse.t of the sin~l~-Yessel companies, the s,hip. 

In thi~·~eld of lav~ the lssue, coloured vith the linguistic 

tradition to personity 3hips, is whéther a claim against the 

-vessel of a one-ship coœpany Cdn be enforcej against the 

otharships of the group. Thirdly, on the public internqtion~l 

law levei l ji3cusS wnether stdte shipping ent~rprises vith a 

group structure should b~ treat~a dS their rival private group 

The solutions provided b~_coJII;>any lav, maritime l-:!v and 

public international law are not uniform in aIl countries. To 

illustrate this diversity the )urisjiction of four of the 

biqqest aaritiae natlons, Br~tain, Canada, France~ an1 Greece 

are exa.inel. These Countrles haVé been selecte1 because 

Britain and Canada dre amon~ the .ost significant coœ.on law 

juri'sdictions, vhereas France and ';reece represent--exallples of 
~ 

the civilian tradit~on. On the company law level, it h!s been 

necassary to enrich the coœparat~ve analysis of the abova 

jurisdictions by exallining the .~tbodology of the B.E.C. 

proposais for a ~roup leqislation and the rich U.S. case-law 

on shipping groups • Si*ilarly, on the level of lIarltime lav 

'. 
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the scope of tbe analysis of creJitors' protection has been 

broadene1 br an exa.~nation of the South African law on arrest 

of ships, the .ost dev~loped maritime legislation vith respect 

to probleœs created by one-sh~p co~panies. 

This paper ~s d~viJed lnto flV~ part3. rn Part One the 

historlèal evolution, s~rùcture ~nd behaviour of shippinq 

lrouP companies are examlneJ. ùn the basis of the abqve 

findlnqs, in Part Tva the ?rot~ctlon of creditors is ~ramined 

under the remedies of company iav. Th~re are tvo ~chools of 

thought as to the treatment ot ~rouD co~panips. The first 

schoal of thought, known as cor~orat3 entity doctrine, holds 

that ~ach group company snoula b~ treate1 inJividually and 

that t~e liability OI oid coœpdny c~nnot te extended to othet 

cor po rat .1. 0 n s 0 f the gr 0 u il. :3 r .1. t d-.l n , -: a nad a , rra n ce and Gre@ce 

adopt in prlnciple ~he corpordt~ ~ntity doctrine. With a few 

elceptions where gr~ur llabl.l~t1 naS been imposej statutorily. 

the œain qualificatLop3 of the cor?or~t~ entity loctrine come 

from judicial decislons. ôr~t15h and Canadian courts have 

i.pose1 grou~ liaoility on tne oasis of a broad notion of 

equity and misrepresentation oy m~,ns of the 10ctrine of 

liftin~ the corporate veil and tne aqency ~nalysis. P'rench 

courts bave reached the sa.e r~sults by applying the principle 

of good faith and the theory ot "qroup appeara~ Greek 

courts have followed the example -by the judicial construction 

l' 

, . 
. " ~.' '. ." . 
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Under the second sChool of t~ouqht, the econoaic entity 

doctrine, groups are recognized as econoaic units vith 

int~rests and functions pieva1ling over those of their 

constituent me_bers. The propo3ej E.t.C. legislation of 

groups adopts the economic entity doctrine. The E. R .. C. 

proposaIs, are based on two elements: firstIy, there is a 

presuaption that a company whicn helis a controiling interest 

in another forms with the latter d qroup; anj second1y, there 

is recognition of the power Ot th~ parent to direct its 

controlled coœpanies' as a cons~Jeration of which the p3rent 

beeo_es Iiable for the liab1lit1es Of its subsidiaries. 

Part Three examines tb~ ~rotection of creditors under the 

laritime princip le of arrest ot ships. The régiae of the 

arrest of ships 1s governed by th~ 125~_EIMi~1§_ln!~~n~11QnAl 

~gnl~112~2n_A~~~â!_2t_~h1~~4 Canada i5 not a party to this 

Convention and per_its arrest on1y 8gainst the ship in 

connection with which a maritiae claim arose.· Britain, France 

and Greece have r~tified the convention and therefore perait 

arrest either of the ship in connection vith which a .ariti.e 

clai_ arose or against a "s1ste,r-ship". "Slster-ship" i5 not 

defined un1foraly in the above three countries. In the U.K •• 

"sister-ship" _eans anT ~hip other then the offendinq ship 

that is beneficially ovnéd br the person liable on the clai •• 

, \ 

!, ," 

.~ ..' , 
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th~ ttrm ~beneflcial owner" refers 

ta the group an1 that, thus. any ship belonqinq to other 

group can tall u~der the iefinition 

"sister-ship". In France there is 1~bate as ta whether 

nsister-ship" means any ShlP oelon~inq ta !ny persan liable on 

the claiœ or ta a liable owner or Jemi~e chart~rer only. With 

respect to the phenoœenon of "ona-ship" coœpanies, French 

courts have dev~loped the t.neory of "qroup app~arê!nce" 

according ta which controlllny and control1ed cOlpanies are. 

presumed ta appear to thirJ partl~3 ~s one si011e entity, the 

group. Therefore, French court~ have p~rmitted the arrest of 

ships of oth~r afflllatej ~om~dnl~s of the group. In ]reece, 

sister-ship means a ship belonyiny ta ~ liable owner or delise 

charterer. ;reek courts have deteatp1 one of the practices of 

shipping qroups, the transfer of the "offqnding" ship of 

one-ship çompany to anotner cO~?Qny of the group. They have 

held tbat the "offedding" Ship, as a going concern, .ay be 

arrested in the hands of the ne~ owner jespite -~he change of 

ovnership. 

Part Four re-examines the solutions provided by the four 

jurisdictions studied on the issue of protection of creditors 

of shippin~ group co.pan~es. It is suggested tbat a group 

legislation based 

appears the ~ 
on the princ~yles of the ~.E.C. proposals 

vay of protecting creditors of shippinq 

~ E i" l ,.' 
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~roups. The advantages of th~s solution, are bot~ econo.ic 

Fro. an econo.ic point of viev, shlpping qroup 

co.panies, the aa jori ty of \lh~ch are'p ri va te cor pora tions, do 

not function as independent "profit centers". As the U.S. 

case-la.. iIIustrates, the se COli pa ni es subordinate their 

interests to those of the group for overall group profit 

.alilliza tian. From a legal point of vie .. , the circumvention 

of the corporate entity doctr~ne either by the doctrine of 

lifting the cotporate veil, the a~~ncy analysis or the theory 

of group appearance presents si9n~ficant drawbacks. AlI these 

techniques dre characterlzed by a lack of pre:Hct able 

criteria. Furtherlllore, l t h as been suggested that the 

doctrine of lifting the corporat~ veil 1s not a legitimate 

.eans t.o establish group I~dbllity. An exallple worth 

folloving is the South African leglslation on arrest of ships. 

li.ed at- defeating one-ship co.panies, the South African lav 
~. 

extends the notion of sister-sh1p to cover any ship owned hy 

co.panies bainq under the saille control. Part Pive examines 

the protection of creditors of stat.e-shipping . enter pr iSèS 

hayinq a group sttuctu~e. The .ain issues in this part ~re 

vbethe~-arrest of sta~e-owned S~1pS is peraitted and whether 

state-ovned co.panies can be held to be .er~ instrulentalities 

of tbe state that cr~ated the •• Arrest of state-owned vessels 

-~j 
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The Convention adopts the restrictive 

soyereign immunity doctr~ne according to vhich arrest of 

state-ovned ships wbich are used for commercial purposes i8 

si.iIar to that of pr~vately ownej ships. Britain and France 

haye ratifiei the Convention wnereas ~reeèe has acceded to it. 

Canada not bein~ a party to th~ convention, reaches the saae 

r~sults oy adopt1n~ the r~strictivq sov~r~ign ~ •• unit1 

doctrine as weIl. 

state-shippinq co.panies 1œpose ~ very ielicate problel. 

The lIajority of these compan1e~ are economic3111Y and 

bureaucraticdlly dependent upon their cre~ting st3te. In the 

a boye four jur isdictions, thert: ci p pea r s ta be r.l n lm pl ici t 

recognition that these c~mpan1eJ operatinq in centrally 

planne1 economies are by their nature more susceptible tD 

control than private group co.panies. Therefore, provided 

that the y are 91ven a certain deqree of independency, 

state-ovned co.pan1es are consid~re1 to be separate fro. their 

controlling state~ 

Io conclusion, it lS su~~ested tnat the bast vay ta 

defeat the wides?read phenomenon of one-ship co.panies 1s a 

qroup legislation. such a leqislation should he based on the 

folloving principles! 

(a) there should be a rebutao'le pr~sumpt1on that .co.panies 

. , , \ 
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vith a co •• on stock of above tventy five percènt of tbeir 

sharas constitute a group: 

(b) thera sbould be recognition of the group interest as a 

consideration of vhich the group vould becoae llable for 

the liabilities of its constituent members as lon~ as 

(c) 

this relationship exists. 

Enforce.ent of the cial. against the group viII be 

peraitted only if creditors fail to obtain satisfaction 

ira. tbe group co.pany concerned. Similarly arrest of 

Ships belonginq to otber group cospanies should be 

peraitted only if neithet the ship in connenction vith 

vhich the clais araser Dor a sister-ship ls wlthln the 

jurisdictioD of the court. 
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. ID1_~~lBgJB~j_~l_~tilfi~~Q~i~_AJQ_IH!_j!j~_IQ_RjQI~l 

~llJUI.Q.8~ 

1.1 I~~_~~~liçA1i2n __ 2f~lh~~21.2D_2Î--li.1tAt1~n~f-11Ah111tx 

1n_1h~_§hlRR1D~ 1D~Y§~Il~ 

Shipping groups of co.panies are a new phano.enon 6f our 

industrialized society. Historlcall" they appear te be the 
, 

cuaulative resul\ of the vital business need of limitation of 

liabi11ty. Liœ~tation. of liability 13 not a new' concépt in 

the histery of commerCe. The flrst seeds of this notion can 

be traced to Ancien t Greèce and. ROlle 1, . the ROlla n concep t of 

:B~~Yll~!~ being the œost charactaristic example. 2 

The limitation of liabil~ty na$ always played a pivotaI 

role in tne shipplnq industry. Iha reason f~t its illlport~nce 

beinq that ships require a high amount of inv~staent and bave 

by thelllseives such a high .arK~t v~lue that they lIIay he 

distinguishej from more other a3s~ts. In ~ddition, s~ipping 

has always been considered a rlsky adventure and 

people engaged in maritime activlties have alvays 

therefore 

te~\ed to 

,spread and lillit t..heir risks. " . 

One of the .ost ancient aQthods of 11aitinq llabl1ltJ la . , 

( 

the sp~ead of ownership of a vessel. l l British vesseI, for 

, , 

) 

_. , 
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exa.pla, can be ,divided into sixt y-four equal ~hares and each 

shate .can be further divided ioto five parts ... 

T'he .ost i.portant d~vice, hovever, of spreading the 
" 

risks of running a shipping enterprise is ~he lIariti.e 

principle of li.itation of shipo~ners' liability. !t is, 

interesting to note that tbis principle vas accept~d in 

.ariti.e law bèfo~e the corporation beca.e the standard for. 

of business orqanization and beiore present forms of insurance 

protection Nere available. 5 The principle, . now ellbodied in 

tbree Interna tionai Con ven tions 6 , ,a 110w5 sh i powner5 to li mi t 

their 11ability to an allount approxillately corresponding to 

the value of the ship fro. which the specifie obligation 

arises. 7 Particular applicatl.ons of' this lIàri tille originali ty 

are the two voluntary schemes on limitation of liability vith 

respect ,to oi~ spillages: 

A~~,int~Q~~,nl~~~1â~1l1tl_12' Qil_f2llY!i2A l%Q!A~Qfll 
r 

and the ~a!~_j§~~~4g __ 1A_1Dt§~1~ __ ~y~1§IiD!_2f __ ~n~~, 

lUlliill_I2' 21LE211y!1~Jl_1ÇjliI!.Ll....! 
In addition to the above,"marine insurance indirectly 

plays a very i.portant-r~i, in ,li~iti~g liability by spreading, 

the risks of condQcting a Shipplnq' enterprise ta a large 
.. . , 

nu.ber of underwriters. Illsurance, aIse, has 'a aariti.e 

" 

in tb~t it vas'born in the Italian ports of the 15th 
, 

and 

. '. 
, " 

,',- J' 

fto. t'here ; i t vas 
• 

, 
, . 

" . 
, '. 

, " 

. 
transferred te tne-Hanseatic 
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L~911e' be,fore being acc~pte1i b y t loyd' s .. ~ ... Not onl y 'vas, 

insuranc~ a aaritime invention. but the~e i5 no othèt l~dust~~ 

50 tborollghly co •• itted to it aS the shlpplng indu~tr7. , ~ 

AI.ost, ev~ry important p05s~bility of loss or liabl~itJ ln the 

conduct of ocean shipping is norm~lly insurcd aqainst. 10 

It ls observed, therefore, that the notion of li.itatio~ 
. 

of liability is w~ll-rooted ~n the shippinq industry. The 

different ways in wh~ch it bas bean applied have transferred 

sOie of the cos_ts of runn~ng a 3nlpping enterprise tô society 

at lax;gé. l,~ Thë ju'stification tor the early and videspread 

adoption of t~e notion of li~itation ~f liability is that 

'shï'pplng has been frOID ver'{' old tillas until the 
, 

present an 
, , 

,indépendant produce( of wealtn, an i~portant lever of national 

in-dustrial' developJtfi.'t, -:nd a crucia l èletllent of Iii Il tary , 

power;12 states, therefore, were gener~lry villing to .ak~ 

concessions for the benefit of tbat industry. Neve~thelessr no 

other devica has bean 50 beneficia1 ta the develop.ent. of the 

shipping industry as that of corporations. 

S;!ll~~~i~Ül§ , 

The develop.ent of the notion of corporation 1s als,o, .. 

COll-nectèd ,,,~th t~e shipping i,ndustry .. 1he fi~st seedi of 'the 

·n~tioD -of'corporation cau be traced- t~ the~edieYal ~2"1A41 

, ' 
'. 

- !!.-
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and ~Q~~~!~3 __ ~~!~~ uSèd Ln the Meditecranean ports of that 

tile. ll Hevertheless, the nOtlOn of th~ modern corporation 

appears to b~ most closaly r~lateû to the seventeenth century 
\~ 

œerchant co~panLes founded for colonial undertakings. The 

oldest of thase,' the Dutch East In-Ha Company formed ln 1602, 

vas born th~uqh an assoc1atlon of shippinqrcompanles and œay 

riqhtly be called the flrst cor~orationol~ 

There 15 no doubt that th~ ~ntroiuction of the li~itej 

llabillty coœpdny vas a œajor ~aparture from the age old 

principles of prop~rty and contr~ct on Wh1Ch the growth or 

trade and inJustry had prior to ltS appearance. 15 

From an ecoDo~lC pOint oi viaw, corpot3tlons have 

perœ1tted the accumulat10n oi çàPltal. 16 If one flccepts that 

there is a correlation between acoDomic progress and economies 

Qf scal~, then our economic proyre.ss lS larnely. tho rèsult of 

limited liaoility companies.l~ . . 
Froll a ar v,iew the recogllitia!l af 

corporation~ as lEgal persans is oased on the assumption th~t 

a company lS an independent econamic unit in which the 

séparation between the personalltj anj assets of the co.pany 

and those of lts shartilllaldets lS watertiqht. 18 rn other ,liards, 

one of the underlying concepts of practically aIl corpbrate 

statutes 1s tbat the conflict~n~ views af the different 

interest groups of the company, i.e., airectors, managers, 

.. ' .. ~ .. 

-. , 
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shareholder3, cred 1. tors 3nJ workers, will preserve its 

function 1S an inà-apenuent ent~ty.19 :'he mOlel cor~or~tion 

1.S, th~refare, dn eConoml.<" unit wlth l.nt.,rests ~nd functions 

~ lts own. 

In tne snipp1.ng lnjustlY. wno::![e li:Dltatlon of li'lbility 

\) always sou.)ht, 

comm:ln f.orm or cOn.1u..::tln.; d Jn1t'l"'lnq 

of personally ownl.nJ ~ ... "io, preferee"! to own it 
, 

throuoh a S~1.pplng company l.n..;orp-:>r~tE:i tor tf-tilt èxact 

purpose. zo 3y jOlng 50 th~y coul.J; i, principle, henefit from 

the two maJ.n effects of l.ncorporatlon: Z 1 

Ca) crentJrs of th~ COmpdO} cannbt obtaln s~tisfaction irom 

the assets of the 11.ability of the 

1 a t ter i s li l1Il t e d t 0 the cap ~ t'a 1 i il V ~ ste' j b Y the ~ ; il n d 

( b) .:;} a r B h 0 Id ers 1 cr: e dl t 0 r s n a ven 0 riqht ta the corporate 

Nevertheless, tne way thlj corpor~ te for!D ha:; been used 

has create1 doubts as ta wnether some shipping corporations 

function ~s independent ~conow1.C units and consequently 

wh.ether their s ha r e h 0 l der s ( i n div l ,l ua l sor cor po rat e ) s hou l d 

enjoy the benefits of lilDited lHbility • gefore exa~ining 
... 

--, 
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those cases where cor~orat~ùns cease to function as 

inde pendent economlC units some liqht will be shed on the 

characteri~tlcs of sh~pplnJ compan~es. 

Shipping companies have alwais posspss~,i chaBcteristics 

which distingulsh them from cor~or~tions in othe: lnjustr~al 

sectors. '\ 

The majority of ShlppiD;;I companies are private 

, corporations. with exceptlon . of the blggest, shioFing 
, r 

co.p~nie~ are not usually quot~d .Jn stoc~ Exchan~es; bùt even 

when tht?Y are, large scale pUCllC subs.criptions ta form nev 

undertatlnls ate rare, as s~ippln~ has always been consi1ere1 

~ hiqhly r~sky undertak~ng.22 As a result, the sh~res of a 

~3hipp~ng coœ~any' are norŒally in the han1s of a few 
, 

inc~r~orators and frequently enou~h in the hands of one persen 

who possesses an overwhelm~n~ lntluence and 1s ~ntitle1 to 

~racti~al1y th~ wh~le of the protits. 23 

l;J·l.~ llA~=2!=~~D~~A.~nk~_~2m~gn.~~ 

"any ship~ing co.panies ate incdrporated ln so-called 

flaq-of·convenience couDtries~Z4 rhese countries, apart froa 
- , 

offering significant,tax~advantages td shareholders, have very 

lov capital -requirellents and perlll,l. t what is 1I0st iaportant 
, 

froll a bllsiness point of vie." repatriation of profits. 

0 .. 
... 

. ~ 
, , 

\ ' . . 
--~-
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liowever, 
f 

Shi?owners hdVe anùtne,r 

'l>' 

special interest 

incorpor~tln~ thel[ com~n~~s ln th~3? countri~s: 

16 

interest is th9 fla~ ot the~r v~3~elg. f' l a 1 ~ 0 f con v ~ nie ne 9. 

offer 3h~~owner5 th~ pOSS~D~11~t tn ~iqnlficantly eut their 

operltional costs. The rl..:'Q-,ün 

flag-oE-cûnv?nience coùntrles uù not Qnforce 3iequate slfety 

ft is not 

surprl~ln1, ther~iore, that ln 190J ~p~roIim~taly on~-third of , 
eonv.?nlenc~ • .?t. 

1.J.2 Ih~_~,~~~~D~~_Qt_~~~~f~n~_~~~Y2~_Ql_~Qm~~n~~~L 

rh~ Shl?plnq indu3try Wds nüt only oione~rinq in a10ptinq 

limitei ,Iso on~ of t~e first in 

forllin-J groups ot been 

created eith~r as the rasult ot concentration of comoanies or 

~s a conse1~~~!i of tne or~anlz~tlonll restructurln1 

shippln~ enterp"ses. 
-

of ml1ny 

1.1.2.1 ~QDç~n~jS1!Qn_Ql_~hi~~.n~_~Q~E~ni~~L 

Tne tenjelcy ln recent y~ars both wlth lin~r an; tra,p 

shippin~ com~anles ha5 been to m~r1~.17 rh9 r~asons for this 

development a~e nu.e~ouS aoû ~ncluie, ~mong other thinqs, 

aconomies of scala, that 15, a lon~-terœ possibility of a .ore 

economic service at lowe~ cost~ vith consequently improved 

tariffs. 11so illportan t are econolies re~lizfld on 
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~dainistration COS~l' ~œproveà prospects of raisinq mo~e 

ca'pital for new tonnage, ratlonCl.1.l.Zation of facilities ~n1 the 

lQng-term cons1deration of l~kely improveœent on tonnage 

ûtiliz~tion and productiv~ty.zs .. 
t'roll a 199a1 point of Vl~", this concentration has been 

faci~itated by the creat10n of joint ventures and the 

t~ke-over bii technique. 

A joint-venturH 15 a com~Clni f~rmej by the co-operation 
., 

of two or œore companies on ~ co~paratively ~qual b,sis. 

gecaus~ each corporate FartQtr ln a joint ventur~ will 

naturally wlsh to prote~~ itsell aq~inst any practice which 

might affect tne return on 1ts ~nv~stment; there i5 effective 

pressura on aIl sides to ensur~ th~ autonomous functlon of the 

joint venture coœpany.29 TheIo::tore; this tYP,e of 'company 

enjoys genuine independence ln tnd sense that its tnter~sts 

are not identical vith those 01 _eitner of its constituant 

\.eabers.)O J0int ven~ures, not being undei common control an1 

uniforœ direction, are no~ cons~dered to he group cOllpanies. 

A take-over bid œay be defined as a technique of 

acquiring cofitrol of a corporatlon 'bY lIakinq an offer to 

purchàs~ part of the corporation'~ stock at a fixed pri~e.ll 

.usually, fhe bidder is ~tself a corporation, and the bid 

involves an a.ount of the target's stock sbfficient to give 

the tidder effective control. In such a case, the effect of a 



o 
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take-over bij is to oonvt:lrt ~n independent shippinq 

corporatl~n lnto a partially or wholly owned subsi1iary; the 

latter bein~ under the control and uniEorm jirection of the 

parent becom~s an indlspensible ~a~t of the qroup.1Z 

a result af the decantrallzatlon of ~0rpor3te actlvitlPS. In 

several 3hips and sl~ultanêously O~ tim~ charter~r 0: vessels 

of others • .-IhiS structurt::, howev-:!r, i'.'ncomp1ssed Many bU'3int'!ss 

1angers f6r ~hlpowners: th"" malll 

against the .::.ompany coulJ ba enlorc p l..)1}âinst ~11 the '!ssets 

of the corpJratlon. 3l fh~r~fore, ln th~ shippin1 context. many 

shipowning companles lnstead or ùoeratin1 thelr oYn fl~~ts 

under thelI:' 'dwn names, se't Ut> "JÛDlmies" to hold title of the 

as one-ship companies. O~~-5nl~ comDani@$ ar~ a wr~espre~d 

phenomenon in th~ shl.?pl.ny ùldustry mainly ·b~cause of thpir 

isolation of each ship from pot:nti~l liability of th~ ather 

vesseis of tne ~roup fleet. Thes~ separate sin11e-vessel 

co.panies are organizea in Q compl~x 3~iies of interlocking 
1 

superior and 3ubordinat~ boldln~ companies. J5 At the top of 

the pytamid there is u5ually d non-shipowning co.pany in which 

purel}\ operating responsibl.l1ties su.ch as crewing, 
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provisioning, bunkerJ.ng, e'Dglneerinq, maintenance, freight 

collection and cash management are centralized. 16 As a result 

of this structure, tbe non-shi~owninq co.pany along with the 
~ 

o~e-ship co~pan1es it controis tunction as departœents of a 

single unit, the group. 

The neal to protect creditors arises irom the fact that 

shippinq group coœpanies do not .,. function indepenJently but 

of tan suborlinate their lnter~sts to that of the group. In 

other wor1s, i t 1.5 
l' 

very comlIIon in shippinq âroups that the 

profit ~oal5 are not prescribed Dy each subsidiary separately, 

but are usually set br the parént company vith tha objective 

of p~ofit maximizatioD of the group.]? Therefore, althouqh it 

aight be more profitaQle for the one-ship companies that 

lIIake-up the -troup to operate the1r vessel by thel1lselves, the 

group interest will prevall aDJ rè~uire that ships be operated 
\. 

br a non-shipovnlng group com~any. Th-? re'ison for such 

" . strategy is that any claim arising in connection vith the ShlP 

operation cannot in princlple be enforced aQainst the ship, 
l, 

since shipowners vere Dot perscnally liable on the claiœ. 18 

turtheremore~ the oeject1ve of group profit maximization 

indicates that aDJ conf11ct between thé interest of the parent 

" . 
and tha t of the subs~diary, or bet veen two group co. pa nies 

\~' 

-e 1 

), 
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?O 
will be solved accord1ng to tne ~rouD's inter~st. In rp.~lity 

since d~rectors of the controllej coœoanies of the shlppiog 

qroup are dp~ointed by the iJarent, it i3 hiqhly unliltf>ly that 

they w111 invoKe the interest 0! th~ir company a1~inst th~t of 

the group.19 However, It ~s ln lne interest of crejltors of 

3hip~ing ~roups to know that dcidllnqs b~t!epn Jroup coJp~nies 
are not p30er-transactlons and tndt eac~ corpor~tlon 10ts the 

profit3 reasonably ex?ecte~ trom t~em. 

~roup li3blllty hlVe a comman J~no~in~tor: insolvency of the 

controllel 3hlPPln~ corporatIon. "h i:::: ~ay occur pither 

becaus~ th~ ?rOtlts and ass~t$ Ol th~ le?enient company wer9 

t~apej by the ~rou? or becduse th~ comnany was ~~ __ 1nl~1Q . ' 
undercap~tallze1. unJekcapltallldtion a b r01l1 

rt lay be pre3ent 1n at l~~st two forms~ 

(1) Where the total Investœent ln th~ corpor~tion in the for~ 

of jebt and equlty 1~ addqua~e for the reason~bly 

fQrs~eaole rlsks assoc~atej with the 3hipping business, 

but th':! debt i5 exceSS1Vo:! cOIII;Ji'ired ta the capitlil 

supolied by shareholders; and 

(2) "here tne total investœent ~n the controlled corporation 

ID, all forlls 1s inade-iuat.: to rlln tlte busineS'3. 4l 

Underc:apitali'Zat~on in elther forlll ,is frequently present 

in shipp~ng grou~s. The .ost Qangerous situation fro. the 

) 
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point of view of creditors' protection is that very often the 

capital of the one-àhip compan~es is provide1 by the patent 

company in the form of a loan sec~r~j by a first rank mortgage 
.\ ;i 

ovar the vessel. 42 T haret ore, if. th!" compan y goes into 

liquidation, creditors have to tank behind the parent ànd take 

what 1s left; lf anythlng at all. 

In aIl of the above cases, lt is in the ~nter~st of the 

creditors of shipp~n~ ~roups th~t th~ 1touP stand behind the 

liabilities of its constitu~nt cOlllpan.les. This 15 50, 

especi311y becaU5e cred.ltors ot ~h.lppin~ groups are frequently 

œisle1 as to under which capac.ltj the company with which they 

deal is actlng. 43 Moreover, there in a tendency ~monq 

creditors, basej on the econom1C reality, to consider that 

they are 10ing business w.lth the 3hippinq group as a whole, a 

not unreasonable assumption ~lnc~ the group's coœœercial 

standing would be damag~d Dy a r~putation of abandbninq its 

subsidiarles when thay inc~rr~d firiancial 1~fficulty.4'· 

In conclusion, the 9henoœ~non of concentration of 

cd.panies which has been observed in thg shippinq .ln1ustry 

frol the beginning of the twentieth cantury bas challenqed the 

basic pre-suppOSition of company law that corporations alvays 

act as sin~le independent econoaic units. In lodern shipping 

liie the idea of a corporat~on as an inde pendent entity has 

been replaced by the e.erqing nQtion of the group as an 

" -
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i1entifiable economic unlt. As an 'merican judge pointed out: 

~If ••• a controlling intere~t (in one corporation is 
acquired by another] the (acquirpd] cOllpany... vill 
becoœe a subsidiary of the ac~uirinq company ••• anJ cease 
ln fact, thougb not ln law, to be an independent 
entity... The parènt coœpany will wish to operate the 
SUb3idi~ry for the oenefit ot th~ group as a whol~ and 
not ne~essarlly for th~ benefit of th~t particul~r 
sUbsidiary."4$ 

. ' -
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The above f.j.gu!'es are t.~ken from L.D. 'Ande,rson, Jr. , 
, "Tanker and Shi 9?ing.1oans" in N. .rlaughn &, D.!t. :~andich , 

eds, :hel~Bternat!onal Banking Hd.!ldboQk (19~') at 190":1. 
1.. 

l~ • .5. One of ,the camp,anies in i'igure :3 18': a joint venture eompany 

and not 9. typical group, c.omp3ny. 
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1. . See', ri. B~ackJsto~e, ~.g.ù.llli'.~~_9il_iJl~_LW":'_~!_1~1.411$1 

(1860) , 46-i-6 g,; S. -Villisto.n, "!fistory, ot the Lav 'Qf, 

Business ,c;orpora ~ion5 before 1800"' (1888) 2 ..HA~~ .... !~.L .... 
105 at '106: Mote.;' ".The v.ali,d~ ty of Lilli ted Tort Liabi li ty. 
fer Shar.eholcfars in' Clpse corporations" '(1973-") 23.Ü ... 
L..L ... -":'lJ§.L.' 2 0 S . a t ,'209;' , l. E. CO he n,~ .A.n&i§n! __ A!.JUH11AD, 

2. 

h"~11.!~gy,!§. (1 ~ 7 3} • ' 

~iilkili.Y.~ vas a "pa'Î'tieulat porti on of pI:opart y vhic!) 'a 
Ro.a~ citizen Qave ta a slave for conducting business in 
the naaa of his .aster~ rh~ peculiarity of this Ro_an 
pri nci pIe .,as tba1:- any aeb t, or liabili t y ~r is1 ng iD 
connection . vith these -actl.vities rendered the Roman 
citizen' liable ,only , tq t.he tilxtent of the ~~&yliy~ and 
Dot ,throuqh aIl' h1.s p~operty., Fot: details sea, D.L. 
Perrot, "Changes in Att~tude ta Limited Liability--The 
European Experience" in T. Ort1nial ed., k1!i!~.Lz...i~J2ili.11 
Allg_!ll~_~I~~.ùlQJl (1,982) ch. ,5 a t 8 1 • 

l ~ O. C • ca les * ~!l!1!~ill.g_1t~L 7 the d • ( 1 980) a t 9 {h e r e i na f t e ~ 
cited as Gilei]. 

s., G. Gil.ore & 
,ed. (1915) 
Ad.iral tl l. 
[ hereinafter 

.' 
Ch. L. Black, Jr., IÀ~_~~ ___ Qt_A~ài~l!I& 2d 
a t 82 2 ( he r e i n a ft e r ci t e d as' t be L a v 0 f 
A1s,0, G. Grille, '~hw1llg __ 1&ll~ (1978) at 178 
cited as GriaeJ. 

6. 'l'hase, at~ tb-e ll.~.!_n»ÜJll~ ... ~Jl:!ntJ.SUl_2D-1.hL!llll.u"lJ.QJl 
21_k#-'~in-ii~~~I~lA!iD~ !2 __ 1h~1i.i~A1iQu_2t_~i~R111~ 
'QL_~~ .. _Qt __ ~iA~GQiJlL_..lil.lal~~ t he .1121_":'~1la~Ù~, 
t2Jl!I~tl~ , on the salle _subject, ,and' the llli_~.Il~2Jl 
~A~~--24--~il11A112A __ 2!~_-l1lRl11tx __ 1~ __ 3Ati~i!~ 
~iIJ~ ror the text of these Conventions see ".H. 
,Singth, lli§~1i2AAl_-AAxi!1.~-1~ __ ~gnX~1iQB~ (1983) 
Yol~ 4 at 2959, 2967 and ~976 ;es~ectiYely. ' 

7. ",ccord1ng te' the 1:ili~_'2DnJûj.52L~~_..J,i.i~ll21l __ .2.t 
~ARili!l-t2. AltJ.i1a~'lAiI§~ ,the liaitation'is ]33,000 
Oni ts of lccount plus 333 UQi ~s 0,( Aécoun t for each ton 
exoee4iqg , 500 tons for personal, inju~y; for proper~y 
da.age the liait'ltiOll 15,'67,0-00 (J~its of Account plus , 
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,125 Unlts of -Acèou-nt tor. each ton exceeding '5.00 tons. 
. . 

~ . Fo~ details 'see GJ;l..lIle. ~ll~.ts~ note 5 at 221-22.' 

9. 'Giles" ~.lU~I.âL note 3 at 333. The LaI( of Adllitalty, ~JU1IA ... 
note 'J at 54. 

1 O. Ilasl.!.' 

11. M. oodd, '''The Evolution ot Ll..lDitej Liability ip Alleric~n 
Indnstry: Massachusets" (194d) 6' B~I!~_~~_j~l... 1351 at 
1366-73;Note, "The Valldity oi Liœited Tort Liability for 
Shareholders in Close COtpoçdtions" (1973-q) 23 AI~_Y~L~ 
E~!.!. 208 at 219. 

12". ~.\f. Calturny, "Tne poi.lticdl ~conolly of Int~rnational 
S:hif>plnq: Europe V'ersu;;; America", (1985) ]9 11l~!1_ 

13. 

QIgs!!i~~!,iQ.n, at 9Ô-l. (herelnafter cite1 ~s ,calfrll~Y].' 

The ~Q&ii!A~_I~~iâ~ wa~ a 'contract where~y a capita11st 
entr~sted 'su~ of money to the shipowner who ~odetto9k 
to ret~rn'a p~ofit~at the end of the voyage. ror d~ta11$ 
see, ~~lp Guerta ~eQ1ci, ~Li~ited' t!ability in 
l1editar:rà-il~an'1',raçie irom tne 12th to 15th cen'tur-y" i!l T. 
n r h n.i, a 1, e d .• " .1.j;J!ll~g __ J..~.e.li!.I_.:...~l};1 __ lh:f __ ~Ql:~:2"~ .t1QA 
(19-8'2) en.. ,S. tlt l,lb-'i. \ 

14. K. l!,ac~-arzina, "corpor.ate forlD.s "inn' Lillited Li"ib:f.lity ln 
;erllao c-O,ra~anl Law" in T.' orhnial, ed., Lim.J.liLJ;J.lJ2111!1 
~!lQ_Sl!~ .... 'Coa.QI~iiQn (19d2) at 47. For th'~ developllent, of 
111itej liability compani~s 1n Can~da "and: ~nqlan~ s~e B~ 

1 S. 

. Wellinq, ~~~~'A1~ ___ 1.~~ __ ~D ___ ~~n~4A... ID~_~_~2~Ia1D~ 
g.t!~i:elü . (198" ) al: a 6 - 11 2; C. 11 .' S G h 111 t th 0 f f ' ~ t al. , 
.fliJ~.!Ii __ ~QJ.2~Jll_~~~ (19b2) vol. 1 at ,S-29'.'Also; oTe 
Hadden, R.,E.. FO,roeS, R. L. 3imllon,'ls. '~~.Il~giA"il ... _~Yn.n!~~ 
Q~gsDi~~~iQ~~-1!~ (l9bq) at d-34 • 

Liabi1ity '!taï of courSE: be- lilIItted o-ot 6'nlf' 'by, 
inèorporatÎl19 a cz.olllpa ~ y, 'ou t a 1so by. i!"t,l;oduai'D9 
"e'xellption c~auses" to contractual r~1ationsblp9.,' 
Nev'ertheless, tn.e probleas arising f.ro.· intr~d.ucing: ' 

. 

,liaited 1iabi1ity' by epntract airé. illportl).nt: (~) ,li.ited 
IJ,abilïty must' bè stl.pulat.ad ''in eYery ind:ividua1' 
transa.ction;\ ànd ' , " " , 
(b), the standa.rd clause hy .which lilite~ l.1ability l'il .' " 
lntroduced '-:-JllqS,t necessari11 co.ply to' .,a rea'son~bl.ss" 

, test. . 
The u'nceIt~in'tf of tha t,est:. as w~11 as' ,the 'ho:S.tilè . 
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attltuje of all the countrles' legl.slation to "cl~use!:i 
abusive3", makes corporations the on11 effectl.ve way o~ 
lilliting liabl.lity. For more 1etalls ':::ee: S.I1. Waddams, 
I.h~ __ 1~"~LQi __ .ÇQ1!!Is~1~ (1977) at 282-291. Also G.H.L. 
fridlllan, "The Effect of Exclusion Clauses" (1969) 7 A,Sls 
hl! 281; B. Coote, "The Effect of Discharge by er~ach on 
Exception Clauses" (1970] Ç~.i~.L._1.1._~-t. 221; J. Swan, B"J. 
Reiter, çQnl~~~1~L __ Ç~~~~~_~~Q1~~ __ f __ ~g1~~i~~g 2nd , ed. 
{1982} ch. 6. The mo~t lmportant cases dealinJ with 
exculp~tory clauses are: ~yiS~ ___ Al1~nl1gY~ __ ~~~i~1~ 
g~AImg~~n1_ns~!1.~~_~~A v. H.L.!~RQiig~4smâ~fig [1967] l 
A • C • 36 1 (If. L. ); 1S~I~~l~iLlj~.rIQ.!!1 __ 11Q.1. v. !!g111â 
( 1956 ) 1 W. 1. R. 930 (C. A.); ~.hQSQ_~IQQ.\H~l.Qll __ ~.1j~ v. 
â~~Yli~QI_I!:snâ2Qll_114.1. l 1980) 1 AlI E. R. 556 (H. L. ) ; 
~~gyt~U;:1·_!l~g11i.~~_lll~.t- v. ~.hQl!!~jl_!lQl!!~llYm_çQ~ (J 9B 1) 
116 D.L.R. (3rd) 193 (s.c.c.); ~h~_.'1i.~SQ [1355] AMe 899. 

For further detal.ls ::;~.:: Slr J. rl1.cks, "Ll.mited 
Ll.ablll.ty: the Prosand Con~" l.0 Î. Orhni"l,ei. L.i.m.l.1sfl 
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Analysis of L1.mlted Liabl.1.}.ty in Corporatl.on Law" (1980) 
30 Q".&. __ IQIQ.n~5Lb.&.1lA. 117; olso, F.:-I 4 Easterbrook & D. R. 
Fischel, "LiDll.teù Ll.abil.l.ty and th~ Corporation" (1985) 
~2 Y.&._~h~.&._1A._~~1.&. U9. 

17. Th~ "ÇQll.2JÜ&! of 1 a Decelloar 1926 E'!tIrhatically""e.spoIJsed 
the economic virtues of il.m~t81 liability: «The econpmi~ 
hi~ori 3n of the future may ~s-sign to the nalleless 
inventor of the prlnc~p'le of linüted liabi}.ity, as 
appliej to tradl.ng corporatl.ons, ~ place of honour with 
Watt anJ Stephenson, and other pioneers of the Tnju~trial 
Revvolution. The genlus of tnese men produced the means 
by which man's comœand of natural resourcez ~as 
Dlultiplied tl.mes ov~r; tne 11.~ite1 liability company was 
the lIea~s by WhlCh huge ag;regations of capital reguired 
to giv~ effect to their dlscoveries were collected, 
~r 9 a ni z e dan d e f f l. cie il t 1 Y â d min i ste r e d • " Quo t e ct i n ~ • 
Halpern, 11. / TrébilcocK, 3. Turnbul1, "An Economie 
A na 1 ys i S 0 f L i .l. t e d L l. a b l.1 ~ t yin Cor po rat ion L a li"" ( 1 9 8 0 ) 
JO ~_IQ~Qn12_~.&.J.&. at l1d. 

18. for a classical analysl.s of the notion of limitê1 
liability co.panies see E.J. Cohn, C. Si.itis, "Lifting 
the Veil in the Co. pany La~s of the European continent" 
( 1963) 1 2 ln!.!.L~~Q.lR.&._1t ... ,...~... a t 2 2·1. [h e r e i n a f ter ci t ~d 
as Cohn & Simitis) Also F. Ascarelli,."Considerations on 
Co.panies and Personality" (19SQ) 1 B1!.&._Qi~ __ ~gm!A. ,~t 
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245, 333, 421; S.J. JtùlJdL, ~~2Y~â __ ~ng_In1i~i~~l ___ !n ( 
I.!l~.!aL1_J..l:Ü:Q_ÇQ.[!2Ql;:gl~LIll~Qll ('97)) ;, M. Woo j s, "Lif t i ng 
t08 CorponHe Vo:ll ln Canada" (1957) 35 ~~n.9.gJ.!)n __ ~~t 
ligYl,gJ! 1 17 6 • 

"l.A. Eis€noerg, "!1e':idSuc's1r'li1rie!:: The èffpct of 
Cor;>orate Structure on CorlJOrdt<> Control" (1971) 84 liQ.~ï.L 
~.L_~~Y.L at 1587; [ner~indrter cited 1~ ~isenberq). v. 
Bringezu, ·tParent- SUb.31dla.:-y ~olatlon3 under Germ~n 

L,1w"(1'J73) 7 lD.l~J. __ L~~.L dt l-J'"3; J.A.C. Hetherin~ton, 
"Reiefl.nlng the Task aL .;orp0ration L.jw" (19'35) 19 
Q.L~.Lr~1.a.-B~y.a. 229-~60. 

20. ':;11,:,::>, ~Y2.f.S!.L :lote 3:'1t j; .,<:!o ÜSO fl:1urf' 1 1t the end 
oE this chapter. 

22. A • .ê. 3r~nch, I.hs_J:..l~1!ls<.!l.!:.=_~.t __ .âhJ.12.2illl.L ~th ~i. (1 1 77) ~t 
163 [h~r'?lna.ftar Clto:C a::; oranch'J. 

23. Th~3e companie~ are ca11~~ Gn~-m~n coœpani8s. For iet~ils 
see Part rhrea, ~pLi,g.a. for :'1 c'lassical an:dysi::; of 
one-m~n companles s;:~, ~. P~llQr, "The Incoroorated 
Inhvi1ua1: A StllJy oi tn~ 'lQe-~an COIll?any" (1 1 )11) -)1 
.tlsI!.L_1.a._i!!2..Y.L 1373 [h~r~lncHt"'r citpi as fulll:;-[). 

2~. For -:latuls 3f:i:8,' ,do bOCl8K, r.l.lg.â_.Qi __ .c.Q.n!~Jli~Jlç~';' __ .An 
1.!l1~rng~!Qn21 __ j,s:3.g1_~1.Yli ( 1 q 62): R. S. Doq a n i.3 f~ 8. N. 
'etaxas; Ibj __ l!~~'1 __ Qt_I~I~~ __ Q! __ ÇQJlY~Dl!nf, (1976); 
U.N.C.T.A.D., "Actlon on tne Juostion of Open Re1istries" 
TO/8/C.4/220 (Mdy 1981) at 15. 

2~. rh~ two bi;q~st 011 sr~lla~es w~ro ione hy ships h~vinq a 
Liberian fla]: ÇQ~~lg!.!l1_Ql_~2IIj~yQg_I~nt~I __ ~QI~.L_1Ih~ 
IQII~1 __ Ç~.!l1.Q!1l 1968 A.I'I.C. 1711,2'31 f. Supp. 228 
[S.O.N.Y. 19b~] and In_~~_~lk __ i~ill_Q1_1h2 __ A~g~Q_~~2i. 
1984 A.M.C. 2123. for a jlscussion over th8 problems 
between the Internatl.onal lrdie 'rr?::leratl.on (r.T.F.) and 

, shipowners flylD] ln thelr vessels flaqs of convenience 
~ee "Soma Problellls of the "ljl~c1cei Ship" reprinted froll 
r~!I~lg1.L April 2~ 19d1 ln J.L. Melson, ed., (262) 
~YII~n!_1~~~~~ __ in_âh4~_r.n~~&lng (1981) at 159. Also, 
Ih~ __ Çg~il~_~~ (1979] 1 Lloyd's P~p. 26; Ih~ __ ~1.~1~ 
(1980} 1 Lloyd's Rep. 1; Ih~_QniY~~~~ __ ~~D1in~1 [1980] 2 
'Lloyd's Rep. 523 (C.A.); IIHL.l1Q~gh_A~~~~ (1983] 1 Lloyd's 
Rep. 154 (C.A.); !h~Yn.îQI~_~l~I [19 Q5] 1 ~loyd's Rep. 
173 [O~B. (COII.Ct.) J. 
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26. C31fruny, ~~~~~~ note 12 at 90. 

27 • B ra ne h, ~.l.u2I~~ no t e 1. ~ i\ t 1 J :J - ~ 1 • 

29. T. Hadjen, R.f. Forces & d.L. simmonds, h~ll~41sn_~~~ln~§B 
Q~gsnl~~1ign~_~g! (19dq) at biO. 

30~ C.M. Sctimitthoff, "Group Llaoility on Multinatianals" in 
K.R. Sl.I1monds, ed., L~gê:d orobl~tDs on l'Iultinational 
Corporatlons (1~77) at 71. 5~~ figuL~ 3 3t the end of 
this Chapter. 

11 • 

32. 

33. 

Eisenberg, ~~~~s~ 
Mundhelm, Corporate 
115 Q~_g~~_1~_~gï~ 

note H at '')~'); a. 
AC~Ul.S~tlOn by T~nd~r 

at 317. 

rl~ish':?L;' R. 
')ff~r_ (19F.7) 

Cootrol and mnl.form dl.rectl.OD 
the eXl.stence of the.~rouf; 

fourteen J.lllr~~ 

ar@ essentill elaments for 
sep. Chapters 3even and 

In maritime law, this meins 
the 1efendant company. see 
Th r ee, ill.fIg~ 

dqainst aIl other vessels of 
"sister-ship" arrest 1n P3rt 

3 5 • L • D,. And ers 0 n, J r ., " Tan k e r and S h Î1' P i 0 g L 0 ans fI i 0 W. H • 

Bau1hn & D.R. Manàich, eus., I~~ __ lll!~Illg!iQllgl_~~tln~ 
.!:i~llQR.Q21s (1 98 3) a t 1 90 (h e r t: l. na f ter c i t é.j a sAn der son J. 
E xa IIples of sué h. complex co r pora te st r u cture ca n be fou nd 
in the following case.s: IÀ~ __ .AY.f.n,~.if~1! J 1978] 1 Lloyl's 
Rep. ld4 [Q.B. (Adll. Ct.) Ji Ih~_li~l~n.i,.._.E2.t.h [f980] 1 
Lloyd 1 s Re p. 477 [ Q. B. (Adm. ct.) ]; Ih~ __ ~.I.:i.til~_:U~~.i.t 
( 1 98 1] 2 Llo Y d 's Re p. ) 53 ( ~. B.' (A d Il _ ct.)]; Ih~_~~ygi 
ltinç§ [1982] 2 Lloyd's ne~. 255,(Q.8. (Adm. Ct.) l; 

36. 

I1:i,g.lUlÙ~g.i_~Qia~~~~ __ ~~_.d2Y.in~ A p r i 1 1 , 1 980, ( 1 980) 
D.~.F. at 426. 1150, see f~~ures 2 an1 3 at the 9nd of 
this chapter. ' 

Andérson, §Y2!~~ note 3S at 
at 160. 

190. 

37,. Sse, for exallple, j2~.t..h_.fg~i.t4.~ v ~ f.Il:.uig_!~ll!.!!~é.§ 1984 
A • ft • C • 6 85; ,g~iln~~2IB~ v • ~~1I~2Jl 1 98 4 A • M. C. - 1 59 1 ; 
~~~~_~A~i.t..i_~2~~ v. ~A~.~ 1982 A.~.C. 925 • 
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3d. For a jeta11ed analys1s ot to~ ;i~nific~nc~ of p~r~onal 
li~bi11ty in the context'ol arr~~t of ~hips se' P~rt 

r Il. r ~ e, j,!li,~s~ 

39. T. HadJen, R.L forb~::> t; H.L. Silll!l1on~s, ~~.D~j.i.~.D_j'y,êil!~~~ 
Qrggniig1iQn~_~gX (1~Ù4) ~t uJr. 

40. 
~ 

4 1. 

for a discusslon aOout un1e[ca?it~lilâtion ot 
corporations se~: rl. Ddll~ntin8 ~ G. sterlin~, 

:;;11iiQ~1l11 __ Ç2r~QIg.&!2n.:i!_J.:.1~:i.. 4 t. h e 1. ( 19 cl 1) i:1 t P ~ r" • 
29Q.02; B. Mannin~, A_ÇQll~ •• ~_I~!12QQ~_Qn __ 1~~~1_Ç~~i1~l· 
(1977); D. darb~r, "incor;;ontion flisks: Def~ctive 
Incorporation lnd c1ercln~ th n ~orporat~ v~Ll in 
Califôrn.u" (1':180-1) L: ig~.L __ 1.Ll.L ~?q "t '354 ~.L~~~.&. 
[her.~indft~!: elte,] a::; oartt:!r J. 

42. The L~w of Admlr31ty, ~iL~~{~.&. not'~ ~ at 341. A13o, lll~ 
IQr'~I __ ÇADIQD 2d1 f. ~up~. 2?0, 196~ A.~.:. 17~1, 
r e ver: 5 e j 40 '-:J r • ..: J 1 J 1 j, ,.) L :J , • .,. (" • 1 4/. ~ ( 2 II Cl r •. 1 q 6 9) : 
!;gYl.l~~â,~LÇQ"~h v. ~g!~2.!! 1 j ~ 4 A. M • r. , s Cl 1 • 

1 
43. 3ee, for eXdDlpl".?, A.L:J.s!t:Z __ ~Q.m~~lli~ v. ~QI.mQ~.!!~A~!.h 

Ign5~hi2 1970 A.M.C. 1361; ~sQ~g~ __ ~L_~~nn~1_~r1~Qn_&_~2~ 
v. HQtlQn_1J.lll __ ~ __ ~QL 19q4 A.~.C. 21A9; ~Qtl~g~11l 
51.' . r . ri AT' .... A .. l 1979 _ul.2~.n~_~QL v. ~QY~l_ m ••• ~~ __ •• a~_~.&._.&._f~ __ ~ .L 

A.~.C. 1059; i.,h~t4 __ ~.L_~~~Rh~n~Qn v. ~lAt __ K1~t_'~~i~~ 
I.n.ÇL 1 979. A. 1'1 • C • 1459; ~~~."'.!LIIllâ.ll.Q.tS v. 2~ÇQllaQt 1 979 
A .11. C. 1991; lh~_'5a.2~_tiSl~!ji{~~ [1 cH 2] 1 Lloyd'::> R.ap. :r lB; 
IIl.hY.!l~l __ Q~_~Qml!l~I~!L_Q.~_~Q.Y~ll.&. "prll 1, 19AO, (1980) 
D.I'!.f. at 426. 

44. 0.0. Pr~nt1ce, "Gtout"s of. Companie3: Th-e -:n'11ish 
EXpp.c1ence" 1n -K. HOfJt, ea., ~IQYRàL.Ql __ ÇQi12~nl~~ __ in 
"YIQl:!:à~lL.l.~X~ vo 1. 2 (1'.1 cl 2) 'lI;j a t 1') 7. 

45. 1QDB~ v • . ~~I.L_JA~~n~2~_~ __ ~~L 1 Cal. 3~ 93, 
p.2d 464 (1969) 12~r Tcaynor, C.J • 
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J.l. Qualifications of the corpordte entity doctrine 

).1.1 St~tutory liftlng of the corporat8 vpil 
-' 1.i.l. T~9 doctrine of liftin~ the corperate veil and th~ 

Il q e n'c yan a 1 ys i 3 

" 
~~-~ Ih~-R~Q~§~~i2a_Ql __ ~'~~~SQ'~_Q1_~hiRRiDg_g~Q~~_~Qm~Di~~ 

~ngjI !h2_~s]~gi~D_~Q'~~DI_l~~~ 

~.j The rule: tha corporate 'entltj 10ctrine 

9.1 Qualifications of tha corporate enti~y doctrin~ 

~.J Tha ,applitation of the doctrloe of lifting the corporate 

veil and agency an~lysis ~y th~ Canadian courts 

~RL~2 Ih~-R~21i~i2A_2t __ ~'i~i!Q.~_Q!_~hiRRing_g'~~R_fQ!~ni~~ 
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,2.1 The rule: corporate entlty ~octrin~ 

~.l QualificatlOQS of th~ cor?Oratd en~ity doctrlnp 

2.1 The rule: corporat~ entlty aoçtri~o 

§.1 Juallfications of th~ cor?Oratd entity joctrin~ 

1.1 ?rotectlon of creditors of qroup,companies un1er the 

Directiv~ l, 

1.1.1 contractu~l ~rou?s 

1.1 Protection of crejitors or ~roup companies under the 

Statute 

o 

,', ' 
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In the field of company law one can trace two 

thouqht with raspect to the tr~atment of 

r@lationshi ps. 1 

The fir5t and morè traà~tional approach is usually known 

as the corporate entity doctrln~ or theory of 1egal 

separation. 2 This theory is odseJ on the assumption that a 

corporation i5 and ought always function as an independent 

antity, and, therefore, the persoan~lity and assets of the 

cOllp~ny should be frolll that of theïr 

snar~h01ders.l As a resul~ aL this absolute d~stinction 
/ 

between the legal personality or the parent company and that 

of its subsidiary, the parent-company canrrot in its c~pacity 

as shareholder be ~held l~aDle for the obligations of its 

."holly-owned SUbSrr~ary. 

fro. the parent.· 

creditors, therefore, cannot reCOYer 

The argullent in favour of the separation theory is that 

the creditors of tbe pa~ent company and its jominated 

subsidiary lIal not be the saae and that in the avent of 

"inding up the' assets of each co.pany have to be applieQ for 

the sat,isfactioD of its o;"n credl:tors and, not for tnat of tbe 

•• 1_ 

\ \;: 
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créditors of anotber coœpany.5 Tne reason belng that if parent 

an~ ,subsi::Hary - were treated a.::i one ~conomic unit, the 

imposition of ~roup llablllty ml~ht bé for the interest of the 

creditors of the Subsldiary but not of those of th3 n~rent. 

If pl~rçing the 
"1 

veil were allowdj~ the p~rent's cre~itors 

woulj be exposed to an aadltlonal ~ni ~n~xp~ctei risk, that 

of t~e parent's 

credltors, therefor~, ~ay be Ln confllct wlth th~ nGeJ to 

prot~ct creditors of the sub31j~dCY. , 

The 3econ1 school of thou~nt, the sd-call~j economic 

entity doctrloe 7 , sapa ration betwe~n the 

personality 3na assets of th~ corporation ~ro~ those of its 

shareholders only where thlS s~~dration i5 ln conformity w~th 

the economlC reality.8 

A typical case where the presumption of in~ependency of a 

corpor3tion is not in conformltj with 
• 

occurs in a ~roup sltuatlon. ln )roups, 

not only 'ollns tAe, con trollln'} lntere3t 

the econoœic reality 

the ?arent compahy, 

in on.;! or more other 

'corporations, but handl~ ~heill ~uch th3t they 
't have cea sp.d-- to 

represen t a se,para te €'nter pr l~e do n...t h~ va b ecome, a s a b usi n ess 

latter, more or less ln41stln~uishable parts of ~ larger 

enterpt'ise. 9 

The ar~u~ents in faYour of tne economic entity doctrine 
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i5 that if the principle of l~a~ted liability 1s justified in--

allowinq an individual to incorporate his business in or1er to 

~t is not jU3t~1~~1 when a limited liabi11t~-

company Wh1Ch was functlonin~ as single ênterprise for œany 

years, decidej to further llœlt lts liability and transfer 

~dditional risks to the publlC at l~rg~ by creating artificlal 

entities. 10 rurthermor~, lt 1S oFten purp.ly a matter of 

organizationdl structure whether d oarticular activity of a 

qroup 1s carried out by a branch or a wholly-owned subsirllary. 

If the form of a branch office 13 chosen, it i~ clear that the 

parent will be fully liable for the debts of that branch. It 

is dlfficult to sea, accord~n~ ta th8 supporters of this 

theor1, why the position should De different if the parent 

company carries on business throu~n a controlle1 subsidiary.ll 

As the father of the theory of aconomic entity, A. Bérle, 

pointed out: 

"The c-orporation ~s elller':l~n':l as an enterpris~ bounded by 
economlcs, rather than as an artificial mystic 
personality bounded by form3 of words in a charter, 
tlinuta books, and books ot account • .,l2" 

Generally speating, as a result of the ~o.ination of 
. 

econoaic activities by groups, the trend of the modern 

corporate law is to, sove towards tne economic entity doctrine. 

In particular, the protect~on of creditors of shipping qroup~ 

vill be exaained under the co.pany law of the q.K., Canada, 

'rancé and Greece. and at tbe enà of this ch~pter the E.E.C. 

" 

-,- ~~-' , ... " ~ -' .. -- ~ 
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group leglslation will be taken lnto consideration • 
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1. 1er a general overview of the parent-subsijairy 
relationsbip see: O.E.C.D., ln!~InA!.QnAl_lA~~~!.~A1_~~ 
AY.1iiA!i2Bâl-lD!~~~~~~~ __ B!~Qn§i~1111 2f_gA.~~_tgI 
1h11I __ ~~~1~1A'~~ (1980); K. Hopt. ed., gI2~R~ __ Q! 
~2IRAnli~ ___ iD ___ i~I22~~n ___ 1~!~ vol. 2 (1982); A. 
Petitpierre-Sauva~n, ed., Q'2i!~~~_âQ~i~!~~ __ !!_gr2YR~~ 
gi_sg~ii!i~& ~!Y~i~_~~i~~i~_g~ __ ~IQi!_!YIQ~iinL vol. 7 
(197~); F. Nooldridge, ~I2UR~_2! __ ~2m~nii~~ __ I~~_1~_~Dg 
iI~~1i~i __ iA __ ~Ii~iDL __ rIAn~i ~g __ U~~!AnI (1991); J. 
O'Donnovan, "The cracking facade of Limited Liability" 
(1984) 14 ~Y~~n~1~_1~_~~g~1_~~ 115-124. 

2. c.~. Scbmltthoff, "Group Liab~lity of ~ulti~ationals" in 
K.R. Simmonds, ed., k~~~ __ iIQ~l~~ __ Q! __ n~l!iA~iiQD~l 
~QI2Q.tà~iQ.!l~ ( 1 9 77 ) a t 7 3 ; D. D. Pre n tic e , "G r 0 u p s 0 f 
Co.panies: The English fxparience" in K. Hopt, ed., 
QI2~-2.L'~2.nnii~_iD_~UIQ.E~A.!l-t~.!!~ y 0 1. 2 (1 982) a t 100 
(hereinafter cited as Prentice]. 

3. Prentice, ~Y~.~L note 1 dt 102; L.C.S. Gover, ~,in&i~l~~ 
Qt __ ~~~IA __ ~Qi2âal __ k~j (1979) at 97. The le~dinq 

authority ~ this is â~l~.~n v. ~g12m2A __ f_~2~ __ 1~Q~ 
(1897] A.C. 22 (H.L.). 

4. Prentice, ~U~Ih note 1 4t 104. sc,hmi tthoff, ..§.!H!f~.L note 
1 at 78-9. 

5. 

6. 

Schmitthoff, ~~Is.L note 1 at 74; g~1~~!~~_~Q!2~n1-1~~ 
22nd ad., (1976) at para'. :>8-09; R. Posner, "The Piqhts 
of 'Creditois of Affilidted Corporations" (1976) 43 y~ 
~~i.L~.L_i~~ 499 [hereinafter cited as Posner]. 

" 

Posner, ~Ün.L note 4 at 517'. 

7. A.A~ BerIe, "The Theory of Enterptise Entity" (1947) 47 
&~~ __ ~.L_i~ 343 (here~nafter cited as 8erle]; T. 
H~dden, R.E ... · l'or,bes & R.E~ Sillaonds, .&~llAliAlL!lYain~~~ 
Q~~w.~!Ja.Qn~.A! (1984) 1 t, 6 ~ ? • 

ill~ ... ' 'at 348_ See a1so: B.D. Baysi'nger & H .. H. 'Butler, 
"The Role of Corporate ,La" i,n thé Theory of Fir." (1985) 
.28 . LLi.;~~ 179':"181; D.A.' Jlishart, liA Conceptual, 
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A nalysis .of the Con tIol of compa nies" (1984) 14 li~a~_.!!~' 
~~_R~!~ 601-633. 

10. A.H. Frey, ~~Al~~ '~sss~_~D~_tt~1~!i~1~_QD_'~'R2IA1i~~ 
(tg77) at SO; J.M. Landars, "A Unifie<;1 Apptoach to 
Par~nt, subsid1ary, ana Affiliate Questions in 
B~nkruptcy" (1975) 42 Q~_~A.~_~~_B~~~ 589: J.~. LandaIs, 
"Another ~oId on Parents, Suosidi~rias and Aff11i~tes in 
Bankruptcy" (1970) 43 'y~_S;À.~_1~-Hg~.L '127. 

11. SChliitthoff, â.\:lQ • .à.&. note 1 at 7~: M.'A. Eisenbarg, I.b~ 
~~{Y~1~I~2!_~h~_S;QIR2I~1.2~i __ A_1~~~1_!n~lIjl~ (lq75) at 
290. 
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'1 pattteular feature, of English corpor~te life, in 

shipp~ng as in, o~her industtia,l and cO.-lI~rcial sectots, i8 the 

existence of large interrelated corpor~te networks. 1 Sr~tisb 

cOillPl?-ny la'v does not, howevet, recognize groups as econo.ic 

units with inter~st and lunetion of tneir own. z There is no 

, definition of what te~bnicalll constitutes a group in English 

Th~ ooly provision from which one can qat an 

idea of what ele •• nts usually constitute a group relationship 

is that which define~ the su~sidiary company. Acco-rdinq to 

section ,736 (.1) of :ç2.1!ui.&j-A~S.L-12!li!.& a cOllpany i$ treated 
• 

~s belnq a sUb$idiary -of anot-hèr (the p~rent) where the parent 

co.pany 
, 

(a) 1s a me.ber a~d contrals the composition of the for.er~s 

board of directors~ or 

(h) COD trols " halt in ~o.inal value ' of thé fotaer' $ equity 
> ... 

\ ~ f, 

sb,a~e, capi tal. 
,. rroa t.his provision, one can çoq-è'lude tho.t control and 

, 

~ifor. direction ~te i.pli~dly r~coqnized as the tinq 

,-, .. ~ \ 

, , 
_1' ~ ........ 

. ; 

, " 
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elè:aents of a' group si~uat~on. Since qroups 'Zl-te n~'t: , " . ' 
recoqnizeo in EngJ.ish tOllpany la", the rule in that -cou.nt~j,_ 13_ .- , 

- . 
the corporate entity doctrine or theory of legal separ{itiô:n. -, '-, 

, ' . 
This view was clearlY established in the land.ark case of' 

~ --
phènoaenon of a company dominatea by a sole shar~holder th~ sa 

called one-lII-an COill panl.ês. ' 

tn that case the House of Lor1s, iA a very povetful 

judgœent •. drew a sharp distigct~on between tK~ corporation and 

its sharehalders. 5 ln the vords of Lori ~al~bury L-C.: 

"Either ,the limited liability comp3ny w~s a -leg'al 
or it .~as note If ~t was~ th~ business belong~d 
and not ta rfr. Salomon. If it us l'lot, t'here 
person- and not Ü,ling ta b~ an ':qel)t at aIl; and 
i~possibl~ ta sayat' the ~dll~ time' ~that ther~ 
cOlDpany and thet.iV"is not. lf6 ' 

en t i--t y 
--to 'it, 
w~s no 
j.t is 
15 ~ 

~~lQ!.Q.n.!3 case cl,early estaolished tne rule .that 'wllen a 

corporation is dcminated b~,a moral or legal pers~n that ~o~~' 

Dot cr,ea te any additional liaoili~y for the' COli pa n Y''S 

co~trol~ing interest. .. 
. 

This 
<, 

rule has been upheld in~gevar~1 cases w~ere' th. 

. ' 

The Most sttikinq e~ample is perhaps . tl~n~_~IQ!n~_~_~2n~_~t4~ 

incQrpQra~ion' of a 

sole ',di:,~~~:tor 

plainii~fs' a~ke~ th~ 

. ~ 
, .' 

'- , 

, , 

( r 

case the defendan,t caused , , 
" , , 

vess~~ cOllpany fn ~hich· be.v,i tbe 
~ '" ..... .... 

• 
tbe ',sol~ :::h,âtebola~E. :. The, 

~ '. ... . .. ,. .. ~ .. :. 

t,o,/lit-t the cor-pora te veil ànd :bold . , . "' ... " 

.. 
" , . 

, . 
. ' l, ". ... . 

, 
\ 
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the controlling Shareholder pt::rsonally liable on the 

liabilities of the company. Tbe Court, however, affir\1led the - . 
~parat~ personality of t.!l€ unde.rc~pitali'Zed one-man one-ship 

.......... cOllpany and disll1ssed the actiùn.'9 

Since the decls10n of the Hlqh Court in ~A1QmQn v. 

shipplng business is conoucteû ha3 cban~ed radically. Tt i5 

one thin) to say that ~11Q!QD~§ j~cisio~ was justified on the 
1, 

ground tnat the princip~l tun~tion of li~lted liabllity W~S to 
. 

encourage cOllmerc1al and lndustr.ldl enterprisè by shielding 

some of an 1ndividual's personal liealth from th~ hazards of, a 

particula~ business;ll lt 1S iU1te ~noth~r thing that the 

priQciple of lililted liabllity would justify a shipping 

corporation whicb conducted lts business as a slngle unit to 

div~de itself ioto artiiiclal, 1~~lvi1ually insulated one-ship , 
co.panies. Groups of cOmpanl€S, thetefore, requlre dlfferent 

treatment. 

For this reason, although ln British l~w ~412IQD~§ case 

1s still t~e rule, t~ere have beeu severil cases in which the 

corporate entity doctrine has not been followed ana instead 

groups have been recognized a..s econolllic enti ties. 'These cases 

of group recognit~on can oe classifieq in~o two œajoT 

" 

,0 

" 



e-------------------------------~ 

o 
èateqorias. 

T·he first category lnclu.:1t:?s t hosf' cases vhere the 

separate corpocate "iJersonalltll;!3 are ienled by the statute 

itself anj Jroup companles are tr~dtpj 15 on ... uni t. From the 

point of vi~w of prot8ctlon al .:r~ li tore:; of shipP1nq group 

COl1'pan1es, the iollowlng two t'lDv1310ns of st&tutory pi4'>rçin'i 

o f the cor par a t e ve i l' d rel fi t: 0 r t Cl nt. 

The fill:3t case of statu':.orj pl~rcin~ of the coroora.te 

~l.l 1.3 provijaà ln sectlon lJJu(l) 

li.a5 ... :: section 0.>0(1) provlde.:> tn'lt ).~ ln th'} course Ot the 

Il in d in r.j U P 'J f ct co m}- a n y, l t Cl P t- <: d ~.:; t h ~ t :l n y bU!3 ln e:3,;; 0 f the 

company has b~en c~rried on .lt~ tn a int~nt tO k defcau~ 

creditors, tho3è persons that W,;,[è knowinqly parties to such 

condi.1ct are to be pt:!rsona'lly lldnl~ for th@ li3bilitle'S' df the 

company. Tor the 3ectibn t~ ap~~i: 

(~) the· compan y mU..3t be wounJ Url; 

(b) t~e p~rso'n . on whom llatl"ll.l.ty ~$-to Ct;! illlpose.d lDust have 

"It'n 0 win g 1 y" be e-na. par t y t 0 th'? car r yin g 0 n 0 f th"? 

comp~ny·s busipess;13 anj 
1 

(c) ,the cOll1pany's business lIust ~ave been conducted "vith. 

intent to defraud cre~itor5".1. 

The second condition clearly indicates that vhere a 

parent dOlDinates the aanagellent ot. its sUbsidiary, ... it vill be , . 
o 

, '. . ' ,~ .' 
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consideraj to have been d party to the carrying on of the 

s~bsidiary's business. Hev~rtheless. the major limitation 

vith respect to usiny sectlon bJO t~ protect creditors of 
'\ 

inso1vent su~sldiary ship~inq compdnies, is th~ requlrement of 

showinq an lnte.nt to defraud. Thu.:5, the strict stand·ard for 

proving fraud greatly attenuates' the effectiveness of the 

section as a œean3 of provid~n~ an insolv~nt subsidi~ry's 

ereditor~ vlth access to tne ?ar~nt's assets. 15 

rhe ~econd provision allowLn~ statutory piercinq of the 

,corporate veil, in' group account::. .lS contais.ed in section 152 

importance to credltors ot shippinJ group companies since the 
t 

aboye 1isclosure requlrem~nts apply mandatorily only to public 

co.panies;l1 the, .dJor~tJ of shi~p~nq ~ompanies are ciosely , . 

he1d corporations. l8 

l.l.l Ih~_gQ~!Ii~~ __ 2i __ lil!ln~_Sh~ __ ~Q!~2~~!~ __ x~i+_~nd-_!h~ 

~g~n~1_ânA1I~i~~ 

rn aqdition, groups have b~en treated as single units in 
-~ 

s&véral court decisions wbere ~t was found that the separate 

legal entltIes .Iaking uP. t:he group constituteri an abuse of the 
f~ -

corporate fora. Altboug~ U.K. juages have been m~re re1uctant 

than their American col1eagües' in treating groups as single 

econo.ie units 19 , tbere is a grov~ng villingness on the part 

of "the ~.K COUEts to ~djust l€~al thin~ing ta the eGoDo.ie 

'. 
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real1.ty. As lBS stated Dy Lord Dt->nnin1 /'I.R. ,in Jl.&11.l.l!.l._!22~ 

" ••• there, is evidence of -ci qE'nE>r3.1 tpnjenc:y to l~nore 
tn~ separate le~al entit~~s or various coœpafiies within a 
group. and look instead to thp Qconomi~ entity of the 
whol~ group." 

"Tha Joctr~ne la~d down ln 2jJ.QJ!!.Q1l~~ c~se has to be 
w~tched very carefully. lt oas often b~en supported ta 
ca3t a veil over the personality of ~ liœited company 
throuqh which the courts ~aonot s~e. A~t that is not 
trUe. The courts can. anJ ott!='n do. pull cff the mdsk. 
They look tq see wnat rp~lly lies behinJ. The 
legislature has shown the Wdj with lroup ,jccount.::; ~nd the 
reste An'j the courts $houla l.0110w 'suiL" 

British courts have u;:;ed WH!l tl~chni1utls to circulI~,,>nt the 
, 

corporate entlty doctr~ne ~n orjeL to trp~t ~ group as a 

single economic entlty: the d~encf ari~ly~is ,ni the ~octrine 

of l~fting the corporate veil. 

Althauqh the agency anJ. ~~ftin1 the corporate veil 

tecnnique"S have. bee~ often usell ~nterC'henqeably2,Z, tlwj have 

to be distingulshe1 irom a le~dl ~0int of view. Z3 

The doctrlne of littlng tn.: corpor~t.? v-?il, on the on'! 

hand. denies the, separdte , .. corl?orat~ per30n~lity of the 

dependant compQn~es and treats them ~s s~gaents of the 

controll,ing cOlllpany vhich, ,tneretore, lia y bl3cOIl~ liable for 

the obligations of the former. 2 • 
'..-.l 

The aqency analysis. on the 9ther han.d • accepts the 

'" ~ 
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existence of the dependent corpor.ations anj treats the 

dependent coœpanies as a~ents ot tne :ioœinating company which, 

thèrefore, as 'prin~:lpal becollds ultimat~ly liable. 25 

Despite this diff 9 reoce, the criteria for the application 

of each technique ~nj the results at which they arrive, ~re in , . 
substance the same. 

Unfortunately, ~t 13 impOSSlbl~ to extract trom th~ cases .. 
in which :1roups have been treatea ac:; o;ingl€' units, principles 

possessin-} anyzpr dlctl.V~ quall.tj. ";ole domination by the 

parent i~ not usua 1y enough to tr~~ger either the doctrine of 

lifting the cor orate veil or the aqency analysis. 26 The only 

acceptable exception ta the corpo~ate entity doctrine appears 
\ 

to ha frlud as to the exis~ence OI a corporation.2? The use of 

the terll "fraud ll in thls context should not be understood in 

the sense in whicb the tt:!rll ~s defined in criminal law. 

Rather, tbe courts se~. to ~eau a Kind of misrepresentation as 

.to the existence of a corporate antity.2S 
. 

The first case where some cr~teria as to the liability of 

the parent for the Obligation of its subsidiaries were set was 

. 
case At~inson J.' generalized the factors that could lead to-a 

conclusion of group liability:3~ 

(a) whether the prot i ts vere trèa ted Il s profits of the pa ren t 

or the s~bsidiary; 

"'. 

1. 

1 
1 
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(b) whether the indlviduals lnvolved in the day to day 
.: 

operations w~ra appolnt€d uy thp oar~nt; 

(c) whether the p~rent corporatlon W~3 the "bralns" bphind 

the 1ay to day op~ratlon; 

(1) whether the p-arent corporat.loo ma:ie Dolley ~nd finaneial 

1ecisions that were mere1ï carriei out by th~. sub3iji~ry; 

(e) wheth,iJr control .by the florent was ,:onst~nt, as woul:1 be 

lDer~ly perlOll.C o(;cur t yoica 1 

eorporation-shareholdar :';ltu:ltilJn. 

In l'iter cases th'.:? courts nav€' tak'?n into considek"ation 

not only tue b~naVlour of but also th~t of the 

person whom the Cr~Jltot contracte~.'1 Tf the creHtor has , 

looked at ~ speclfic qrouy cOll1~dny and not at the "hale 

conce~n~ he cannat subsequentl} lnvok~ 1rouP liability.' 

at Las Pallias, made some re~airments te the 

then owned 0'1 a, L,lberian on~-shl.fi comoany. After the rep~irs, 

the ship was deleted trom tnd tibe.>rian Reqistry and the 

shipowninl} cOlDp~ny :1issolved. plaintiffs, trying ta reco~er 

the allount agreed for the repa.lrs, arqued that the conlract 
\ 

vas concluded Dot wlth the ~eglstereri owners but vith ,the 

ope1:ators of the ShlP, a co.pany e3tablished in Switzerland. 

The Court, after close exaœination of the contract for 

-
~, ~ ~ l' '~r .. ' ,j' .r~'~' ,+ - .' 1 ! , , -' 
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the repairs of the Ship, found that the agreement vas 

concluded vith t~e registered own~rs and that the plaintiffs 

in concluding the agreellent rel~ed on the ovners on1y an1 not 

on the Swiss parent company.~3 As ~e COUE~ stated: 

"The body of the agreement cont~inej the vord "owners" 
nine tilles; ••• of course it ~s not unkown in the world of 
sbippi ng for a p,erson who i5 not the reg i5 te red OWDer to 
contract as If he were--a sub-chartQrer is a~ example. 
But in the ordlnary vay one wouli expect a contract lIade 
on behalf of "owners" to De made for the registered 
owners. Il l" 

In conclusien, one can Say tn3.t although in the U.K. 

there is lIillingnass on the pc1rt of: t:he Collrts to take into 

consider ation tlle economic r eall t y c r~a ted hy 9 tou p3, th e 

prevailinq rule is the corporate entity doctrine. In those 

cases vhere the corpora te Vl:!.l.l of ]roup cOllpanies has been 

lifted, the a t ti tude of the COIJrts, as Professor 

GowerCOlllllents, "s.ack (s) of palltree justice rather than the 

application of leqal tl.lles."J5 

t' " \ 1/ 
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D.O. prt;!ntice, "ùrou?s Ol companies: the ~n91ish 
Experience" 10 K. Nopt, ~C1., QtQ~§ __ g! __ ~2112~nJ.~ __ lD 
~y!g.E~!.!L1~J!~ ... vol. II (1913,,) at 99 [hereinafter cited <lS 

Prntice]; J. Scott, ~QIQQ~~l.Qn~ ... __ ~l~~~~~_~ni_~~~it~ll~! 
(1979) at 67; C.I1. Schmlttnoff, "Group Liability of 
r1ultinationals" in Koh. S.lmlllon'is, ~d., .L.zg.al_.Rr.~..Q.l~!.~L2.t 
!1~11j.llg~j:2n~1 __ kQr..E2r~1~Qn!:! (1q71) ~t 72 [hereinafter 
clted as Schmitthoft J; f. Wool1firjge, Q~Q~H~~ ___ 2! 
ÇQm2sD~~~1 __ Ih~_~g~ __ sn4_~isfii~~_in_fri1~in ... __ rt~n~~ ~n~ 
~r.!S1nY (1981). 

2. Prentice, ~~~I~ ... note 1 at ~1; Sch~itthof:, lYRr~ ... note 1 
at 73; C.M. Schmittnott, ~àg.l.Q!!!Q!l ln tilt-' Sh1dow", (1976) 
.J~.L1~ JO 5 • 

-
J. C21~~l1i~~_Akt ... __ l~~~... r e'~ r ln t ~,~ in'1 l1~lli..b.!HX.!~_~il.t..Yi~~ 

Ql __ ~1lJl~n~ __ ~n~_ïAl~~ (1 'J cl:» "t 6 71. Sec t ion 736 
paragrapns (1) and (2) r~(1a aS follows: 
736(1): For th\:? purl-'0s~s ùf this Act, ~ co'mpany is 
jee:ne.:i to be a subsialary 01 1nother if (but only lf)-­
(.l) t!)all other eithI:H--
(i) i3'::\ member ot it dod control~ thE' c;omposition of its 
board of j1.rectors, or 
(ii) 'holj::; !lOrè th~n hall. ln nominëll valut" cf its !:quity 
share capital, or 
(b) the first-mt!ntioned com;any i3 a subsiiiary of any 
company which 13 that otn~l's ;,ubsliiary. 
The above ls subject ta :::,uosection (4) belov in this 
sect.lon. 
(2) ror puq,oses ot sub:Jt:ctJ,.on (1), the composi tion of a 
company's board ot director~ i5 1eèmqd to bé controllad 
by anot.h~r company lf (Dut only if) that other COl1pany by 
the exercise of sose power ~~~rcigable by it without the 
consent or concurrence of any oth~rrPerson can appoint or 

'remoYa the holders of all or a IDa jori ty of the 
directorships. 1 

4. [1987] A.C" 22 (ri.L.). 

s. 1~i4~ at 31, 33, 38, 44, ~b, 51. As ~ord ~acnachten 
eœphatically stated at p. )1: 
"The cospany is at law a different person altogether tro. 
'the subscriptlon to the lIelorandulI; and tbough it say be 
that after incorporation the business i5 precisely the 

., \ ' 
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saRe as it vas before, and thé sa.e persons are managers, 
and t'h e sam e han d 5 r e c e.L Ve the pro fit s , the COli pan y i s 
not in law the agent of tn~ subscribers or trustee for 
them. Nor are the subscrlbers as œembers liable, in any 
shape or form, except to th~ extent and in the manner 
providad by the Act." 

6. 1~1~~ at 31. 

7. I.hiL_l1AIJ.!:i.mî_fi~S~I [1 98 1 J 2 Llo Y diS '-oR tl P • 1 5) ; lh~ 
A!~nll~.IU (1978] 1 Lloyd's Rep. 181$; lhÎ-!!~l~D~ __ B.Qih 
(1980) 1 Lloyd's Bep. q77. 

8. (1964} 2 Lloyd'S Hep. 476. 

9. (1691] A.C. 22. 

10. (1964J 2 LloyJ's Rep. 4+76. 

11. Sir J. Hicks, "L~lIited Liabl.llty: th~ Pros and Cons" in 
T. orhnial, ed., ~i~i!ed __ ~~~Rl1i!:~_~»~ __ !:h~_~Q.~2~~1iQn 
(1982) at 18; Note, "The Valitiity of Lillliteti Tort 
Liability for Sharebolders in Close Corporations" 
(1973-14) 23 A!~_M~~~_~~ iù8 at 209-10 • 

12. '212Ani~~_A&~~ __ lj~~~ re~tint~d in q HA1~~~~1!~_~!9~Y!î~ 
2!_~Dgl~A4_4nS_~gl!§ (1985) at 595. 

13. SSFti,o-n 630 para9~aphs (1) dnd (2) read as folloNs: 
63'0 : 
(1) If· in the course of tne windinq up of a co.pany it 
appears that any businass oi the company has been carried 
on ~ith intent to defraud creditors of the company or 
crejitor~ of any other pêrson, or for fraudulent purpose, 
the following ha~ effect. 
(2) ,:r.l\~ court, on the application of the official 
recei~e~; or the liqu.Ldator or anycreditor or 
contriqutory of the co.pany, lIay, if it thinks proper to 
do sa, declare that any persons who were knowingly 
parties to the carrying on of the business in the manner 
aboyé ~ent~oned are ta be personally responsible, without 
any -li.itation of liabil~ty, for al1 or any of the debts 
or ,othar liabili ties of, the company as the court lIay 
direct. ., 
Se~tion 630 replaced' ~ectlon 332(1) of the ~2.R~ni~~_A~1~ 
li!~.& 11 & 1 2 Ge 0 .. ft, c • 38 • 

l , 

14~ ror deta~ls see P~entice, ~.AL note 1 at 109-10; L.e.B • 
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Gower. 

16. The ~QI~~i~~_!~~L-l~~~ 11 & 12 ~eo. 6, c. 38, reprinted 
in 5 HA1~~.1~~ __ ~A~~!j~_Q~_ln~1~nJ (3d. 91.) (1968) at 
120 ~3 repealed by thè ~Q.~~Di~~_A~i~ __ 12jl~ Schedule 1. 
paraqtaph,2. 

17. See L.J.Leigh & H.C. Edey, ~b~_~Q!~~ni§s_!~1_1~Jll __ I~J~ 
g!ill_~Q.!s~.!!1!.r1 (11 8 1) a t z-l a r a.5 1 1, 1 22,. 

18. 3ee Chapter One, s~1~~ 

19. See Cha~ter 13 ~n1Ig~ 

20. (1975] 1 ii.L.ri. 1:3:>2 a.t. UbO (C.A.). 

21. (19~9J 1 iI.L.R. 12ij1 at 1.2:>4. 

22. Th = f 011 OWl ng dlct um ot Lor ct Dgn n i n q f rOI1l iAll~.t~.t~in~.t 
v. 115Üf (1 974] 1 W 0' L. a. j 9 1 do t 1 0 13 i 3 ç h a ra ç te ris tic 0 f 
the interchan~eable use ot tbe ag~ncy anlysis and the 
doctrine of lifting the cor~orat~ veil: 
"1 am quite clear that (th~ corporations] were just the 
puppet3 of Dr. Wallerst~in~r. ~e contolled their every 
loment ••• , they were nis dg~nts to do as h~ çoœœ~nded. 
He wa3 the principal behln~ th~~. l am of the opinion 
that th-=- court shoul'd pull a;ii'je, the corporate veil an-rJ 
treat these concerns dS belng his creatures for w~05e 
doings ha should be, and ~s, r~soonsible." 

23. For jet a.ils, see B. liell in ~. çQr12SH.~1~_~{1!! __ 1n_~AJ1Ji1~.a._ 
Ih~_fi~HiH~lÜllg __ ft!ll~i.EJ.~.§ (19134) ~ t 1 ~ 0-'" 0; t. ~. Pal.er, 
0.0. 9rentice & B. Welliny, ~~n~1~n __ ~I~~n~_~~!~~4~~J4 
)!Ql~~_g!Hl __ 11À!:~~l:~!§ (19'18) Q t 3- 21 !!l_.§~!1.t..i. P.!'ia r tel, 
"~t si la voile corporatlt n'exist~it pds?"(1q~5) 45!~ 
g~ __ ]~ 448 at 454; see also 1iscussion at thapter 
Fourteen, illIl..!. 

2" • Se e for e X a _ pl eth e d e c l4 ion ' 0 f t 0 r d Den n i n gin 12~ LI ... 
!Qg~~i§!~iRg!QI.§_~1g. v. IQ!~~_H~!1~!3_~2n~2D_E~2~~h 

25. 

ÇQYA~il [1976] 1 W.t.R. 852 ~t 860: , _ 
"Tbe three co.panies s~ould, for present'purpOs~3, be 
treated as one, and the,parent Go.p~ny, D.K.N., should he 
treated as tbat one." 

\ 
See for exa.ple, ~Jll!il ... _.l.tQn!!-+-_~llsl~_!Ai~h1 __ .1à ... Y. 
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Ii'JiD~ÀAI __ ~2'RL (1939J 4 All E.R. 116; IYD~!lll Y. 
~!iig.AD (1962] 2 Q.8. 593; ~~dg~~_f-~Al.2n v. Ih~_~~~D 
[1968] 1 Lloyd"s Rep. 5. 

26. Schmittnoff, ~~R'iL note 1 at 74. 

21 • Ill~_~·J;:illl~_I.ggj~ (1 98 1 J 2 Llo Y d 's Bep. 1 53 a t 1 57 ; llti! 
~yi1_f~in~~ (1982] 2 Lloyd's Rep. 255 at 260. 

28. D. Barber, "Incorporatl.on Rl.sj(s: Defective Incorporation 
and Piercing the Corporat~ Veil in Califotnia" (1980-81) 
12 i!~~~L~L 829 at 847. 

29. -.{ 1939] If AIl E.R. 116. 

30. 

31. 
\ 

llig... • a t 1 2 1 • 

for axa.ple in Hgn~~tQ~~_~_~2n§_~lg ... v. ~!iSh (1964] 
2 Lloyd's Rep. 476 at 479 (Q.a.), the Court relied on the· 
fact that plaintiffs stipulated the contract vith the 
one-man. ona-ship company "to vhom aione the plaintiffs 
vere lookinQ for patœent." 

32. (1982] 1 Lloyd's Rep. 5113. - , 

33. IRis... at 521. In that case although plaintiffs had a 
possessory lien or statutcry riqht iD-_Ig. agalnst the 
defendants, the y prefèrred to apply for a ~~t~~~ 
InjjD~Si~D against sOie insurance money payable to the 
defendants. • 

34. lA!j~ at 521. 
~ 

35. L.C.B. Gover, î~~1Rlij~._~Qg~D_~2~R.4~1_1A! (1919) at 
138. 
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IH~_fjQI~~1~l-Qr_~B~~11QB~_~I_~~li21i1_~~QU~_~Q~iAjll~_UjQIE, 

I~~ ~~A~lJl_~Qnil!l_LA~~ 

Cana1ian company law 110",5 not pr'ovide for group 

legislation. l There ~s ooly a ~ener31 iefinition of holding 

and sUbsidia'ry compdniès in tlle '~.n~.14 __ 1iY~.iJl~~~-:-~2~.Q2'A~12n~ 

j~~!~ according to which~ a çoœpany is defin~d $ubsidiary of 

another if, it is c-onttOl,leo 

furthermor~, a co.pany ts de~med to bê control1ed by another 

if the oehar bolds ~hire5 with œor~ than fifty per c~nt of the 

votes for the purpose of el~c~lng Jir~ctors.· 

reco~nized in canada Dut with sev&ral signific~nt 

quaI i f*ca tians. According tG> s~ction 43 (1) of thi'! ~AJl~gA 

, 
"the sharenolders of a corporation are n-O't, as 
sharehold~rs, liable for any li~bility, act or default of 
the _cor pora tion elf;cept un~er su bsec t ion 36 (4), 140 (4).. or 
219(5)." . 

>It is evïdent fro. s. 43(1) that in princip-le a par~nt . ( 

co.pany will Dot', be liabl~ lo'r th~ obligations. of 1 ta 

dQ.inated sUbsidiary unless one Ot those excèptions enum~retea 

in the ~rticle occur. 6 

, ' , , 
. "'.'. l' '. , , ... t 
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1 

The first exception to th, rule of I1mited liability of .a 

corpdrate shareholder arist; under section 36(4) of 
1 

the 

~d~A.L This s'ection 

personally to ~reditors 

prov~es tnat shareholders are liable 

of th·~l.r corporation in the event of , 

an l.proper reduction of return capital. Siailarly, Unde~ 

section, 219(~), (5) of the ~.L~.L~&A.L shareholders are in some 

circu.stances liable personall] te. creditors of thei~ 

corporation followin9 dl.ssolution and distribution to 

shareholjers of • 
c~rporate assets. 7 Oirectors,- under section' 

114 of the .&.I.J!.L~ ... A.L.4 are ll.able to .~\IIplo1ees, f.e. the creil of 

the ship, of the c0!lpany for services perform~d vithin 'their 

tera. Kuch more i.portant froa the point of. viev of 
Î 

creditors' protection in the contelt of 'parent-subsidiary 

relationship are the provisions of the federai ~Ànt~~1~1 
. -

1kS4! Creditors of shippinq 9rou~~ arq entitled to apply to 

the court to exa~ne the appropriatness of the consideration 

given or received by a oankrupt subsidiary under any 

"reyiavable transaction n ' that has taken place vi th an 

affiliated corporation vithin tveive months prior to the, 
, 

bankruptcy.9 lurthecaore. there i5 a presumption that dealings 

bat.een related corporations arè Dot ar.'s lenqth traDsact~ons 

/lnd. 
j 

therefore, 

_cono.i,e l,dentity 

, 
" , -

- , 
• - r ,', .. 

" ' 

are revievable. 10 

alonq vith' the 

/ 
,. 

" - :._ r,: 

- ~ 

T,his .prèsu.ptiO~ of 

definition o'f r-e'lated 
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. . 
c~rpor.at1.ons providèd in sectioô 4t (2) of t-he' ~Ani.tlU;j1&I_A~1.· .' . . . " 
clearly 'shows hON close Canad1.dn 1~\I is ta ado~ting' ~he. 

l, 

economic entity doctrine. In ~drticula~, section ~(2~(~) 

,-
prov~des that tWQ corporat~ons are related if: 

(i) controlled by the same person or qroup of persons ~ 
(ii) eac~'o~ which is ton~rollea gy orie ?erson and the ~~rson 

.. is 'ielated to any member of a rela ted group that cont~ols' 
'ine other corporation, . 

(iii) onè of which 1s controlllo:!J br one persan is related to ' 
dny member of a relâteû yrouD that controls th~ othpr 

'. corporation, " -
(iv) , O.Il-e of vh1cb lS controllea b,y one person and that person 

1s raLated to each IIHHllber . of an unrelated group that 
c 0 Tl t r.o 1 s- the 0 the r cor po 1: b. t 1. 0 n , " 

, . Cv) one ~r 'which i5 cqntc911ed bJ a rel~ted group a aember of 
which i~ related ta each m~œber of an unrelated qroup~ 
that con.trois the other co-I:poration, or } , 

, 1 

(vi)' one of whic~ is controlled oy ~n unrela ted group aèlber,' 
of which i5 related t~ dt le~st ona meœber of an, 
unr"êla ted g cou P. tha t con traIs t he othe r corpora tian. 

r , ' 

K?reover, section \OS(1) ot the federal ~~YR1~I_A~l 
• r " 

p'fovides for su-orogation of the claim of th~ pareo, co~p~n.f~' .. 

unt,il aIl claims 
\ 

of the other cC~Jitors haV9 been satisfi44, 
Q _.-.,." t.... 

o 

unless thé transaction vas 1.n the opin.ion of the tru-stee or o,~ ,:' . 

the court a prcper ttan$action. 11 .' <> 

; , 
, . . , , 

.Canadiall ' cqut'ts hav,e- .tollove 1 ~ he eX/1..ID,gle of the . " . 
positi~i3t'lav.aker and used in several cases the ·e.qtlitebl~_~. _~_ 

'doctrine of' lifting othe cotporat~ 
" , 

: 

, ... ~, . \ ~. 
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analys~s ~ith the jo~tr1n~ of plercinl the corp~rate veil, a 

confusiQn also found, as sald a bove, in ,the judqellto'nts of 'tl1e 
. 

U.i(. court5. 12 There i5 uncertdlnty in Canada as -to th.e 

criteria tha-t can astdblJ.Sh lia~~l i t r of tha pal:ent fat the 

obligations of its dependent corporations. In the majority of 

cases, however, Cdnadlan Jourts se9m to ha"€- adQpte1 as 

exceptions to the theory of e~~-Îil separation thé fralld of the 

separate existence of the at iliat~1 corporation. 13 

In v .. IiJ.t.:Q~ 

~QA~1~Y~li2n_~4~~~ plalntlffs brought an action ag?inst two 

qroup companies C1l11W.lnq jOlntly't- - anj s.~.ve_rall:y agaio.st th.e!1\ 

for the balance due untier d subcoo~ract ~or labour and 

lIaterials at a 
• .r 

construction pro)ect. .On _the f~cts of the 

ca~e, thta person who controllea. tJl~ two cO.lDpani~s cause'Ù the 
1 

first ta ente~ into the head contract ~ith the owner reqaTjlng 

the subconstruction p.roject, Il,n ile re presen ti n g to the 

plaintiff that the s~cond group -com,pany iJàs th.e ·proper' ?arty 

to contract Nith regarding th~ s~bcontr~ct. Suhseq~~ntI1, the 

first corporation conëluded w.lth the second affiliated cômpany 
. ,i . ' .... 

1 

a standard subcontract agreement~ When the contra~t money was 

paid br the owner to the firstfcorporation, tha~ mon~y was 

sY'phoned off leavin'.j the èor por a tiùn a mere shell. The sècond 

qroup co.pan~ disclaiaed any 11ability fQr the balance due 

'" undér the subcontract alleging tne insolvency of the first 
\ 

-v 

\ 
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The court in litt~ng the ~vr?o~ate veil and ~stabli~hinq 

gxbU? liabillty relied on tne presence of an elè~ent ot 

misr~presdntat10n aDd emphaslzed tnat the existence of th8 two 

s~par.a te corporate intendej to 1efrl\ud 

creùitors. l >5 

In conclu61~n. ilthou~h tfte corpQ~ate entity doctrine 15 

still the l:ule in Canada, tne.l:è nav e b~en a groving n~mber pf 

cases wh~re .tne,aconomlc realltj creat~d by groups has been 

taken into consi1eration. ~!ll_,Q~ w~ich w~s presented in the 

NatiQn~l !\ss:1mb1.y of Quebec ln D~cc;?'tI-b'pr '8,1984, i5 the most 

advanced ~roposal ~n :anad16D ~om~~ny law in re~pect of the 

resolutloh of prbblems iac~J Di çredit~rs of ~roup companies. 

, 

La ?arSOnallte )uridl~ue û'un~ personne morale ne peut 
etre lnvoquee a .l'encontrt= j'un tiers de bonnne foi des 
lors que ~ette personnallte ~ert a masquer la fraude. ll 

". 
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1. See T. Hadden, R~E. Forbes & R.L. silllmonds, ~âD~.QiA!l 
a,y~j.n~~~_~a:gAll •• ASiQll~L __ l.~~ ( 1 984) ,a t 625 U_~ig ... 
(hereinafter cited as Hadden, Forbes &, SillMonds J; P. 
/'Iartel, 'iEt si la "Voile Corpor:itif" n'Existait pas?" 
( 1 9 85) ~ 5 li ... _Q,!L.!!... L+ ~ 8 (h e-r e l n a ~ ter ç i te da? ., art el) ; , p ~ 
Halpern, l!. Trebi1cock & .>. Turnbu11, "An Econollic 
Analysis 0 f Lillited Liabili ty in Corpora tion Law" (19S0) 
30 y ... __ I.Q!:.Q.n!,Q_lt ... .J... 117 (hereinafter cited' as. Econollic 
Analysis of Corporat10ns]; A. wilson ~L_~l ... ~ "Corporate 
Law, overview: Recent Juri'sprudential and Legislative 
Documents" (1'983) a &~n~ __ ~.li~ ... __ 1 ... .!I... 177 (hereinafter 
cited as 1I1lson]; "!oR •. feltham,"Lifting the Corporate 
Ve il" i n 1AJ! __ âQ~i~.tY_Qf_Qlt~~t_r;:IDl~g~.i. ___ âR~~i~1~1~~!~!~~ 
(1968); H. woods, "Lifting th~ Corporate Veil in Canada" 
(1957) 35·~~11 ... _~~I_E~ ... 1176. 

2. s.c. 197~-7:J-76, c.33 (herel.narter cited as C.B.C.A. J. 

3 • C. B • C • A ., 5,. 2 (ij); A 1-s 0 , A. i3 • C • A • , S.' 2 (4); 0 • B • C • A. , 
5.1,(2); \2.C.A., 55123.1 dnd 123.2. 

/' 
4. C.B.C.A., 5.2(3); also, A.a.C.~., s.2(3); O.B.C.A., s. 

1 (3) • 

S. [1397'] A.C. 22, (H.L.). 

6. For detaiis about statutory 
corporate veil see Economie 
~~B~~ note 1 at 120-2. 

prOV1Slons of l.iftinq . the 
Ana1ysis of corporations, 

1. Also, section 140(4) of the & ... ] ... ~!~ 
liable as cons,tructi va director 
sharehoiders' agreement. 

, 

makes a sharebolder 
on a una ni.ous 

8. R.S. C., c.14. For the provisions of the proposed 
lDâ21!~D~ __ !~!~ Bull C-17, 2nd Sess. r 32nd ParI., 32 
!11z. II, 1983-8", see Hadden, Forbes & si •• onds, llRIll ... 
note 1 at lij4. $ 

9. Sections 73-75 of the ~AnÀIYR~~I_A~~ ... 

10. Section 3 in cpnjun~t~on vith section" of the ~Jn!~~R1~I 
\ A~l ... 

.. .. .,. 
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This sl.lbr'ogat.lon rule is andlogous to the U.S. "Deep Rock 
Doctr.lne". For details s\;~ 'iadden, Forbes & .:5ilDlIIonds, 
§.\!~&~.L note 1 a t 145. 

12. Sge for example, Q~_~~lg~~ttl_B~211i~~~_114~ v. n~B~E~ 
(197q) .6 D.L.R. (3d) 100 (rèti~ C.T.D.), affd (1976) 70 
:l.t.R. , (3d) 706; ~J.g~&~QJl..i~Q.!. v. .lh~l!s~ (1q67) 6'4 
D.L.R. (2d) 4S7(Ont •. , H.C.). For 1 critical analysis of 
the Canadian cas~-law s~e L. Wellin1, ç2~E2r~!~ __ ~~!_in 
çSn9.:!s.L_I1H~_~2!~~1l.lhl_f~.Jl~.l:!J.~.2 (IJ9 r, q) a t 127- 1 J 1 • 

B. See: ifilson, ~l:W2~g.L note '1, at 179-·aO~ /'!artel, ~Yll'~~ 
nota 1 ~t 448 ~~ __ ~~g.!.~ â~~~~~~h~~~n_~~2n2Ii~_Q~~~lQ~I~D1 
~2I~~ v. f~t~~'~Qn=~Ql~_~~n~fg~1~~iD~_~2~R.!. [ 1981] 2 

- w. W. R. 40, 6 3a slt. R. 325 (c. A. ); .l~Al.ml~h v. lJ.S!1.n~1$1.n 
(198» 12 C.L.R. 255 (",ue.. J.C.); -~!tl:g.U: v. ~!'~_Ji~ll 
[1984] C.S. 407; ÇQ!I~~s~~l~gY~S~iil~_~t~m~~i~ __ tlg~ v. 
QYlàl_~_iilQg~l_ln~.!. (19ti3] ~.~. ~36. 

14. (1978) ') 3.C.L.H. 231 (Co. Ct,.). 

1 5 • 1111.4.!. ~ t 233 - 4 • 

16. Martel, ~'y.QI~.L. not'::? 

1 7 • J • C. ~ i var d, If U n V 0 .1.1 ~ . Co t i- u rat i f ~ L i? V -! r P n cor e " ( 1 Cl BI) 
1 7 .i1,H:~,ggy No. S ,la. ' 
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lHJ_ljQlg~11QB_QI_~BJ~jI2B~~QI_~~lî~I!Q_§jQYR~_QBQji_rB~~H 

&S2l1.f.Alil_MA! 

The phanoœenon of corporat~ group aetivity i5' also a 

fa.iliar characteristic of Fr~nch commercial life but at this 

stage no le~isla~ion has been passe~ to de~l vith group 

a ct i vit i es. 1 r n Fra nt e , due. t 0 the i n f 1 u en C e 0 f the Ger. a n· 

K2nZ~.D~~~h~!4 there have been s~v~ral atteœpts ta pass a bill 
1 

regulating grollps. The most imlJortant, of these attellpts, the 

a combination of the German 
1 

law of affiliated enterpr~s~s anl tbat j of the E.E.C. 

pro.posaIs.l As a tesult of the reaction and pressure 

ele~c'ised br the French industr~al ~nd shipping cireles upon 
) 

( 

the french governaent, this ~11l has never b~en ~assed.' 

Pe~din9 soœe in~t;f~~e froœ the l.E:C., the French government 

postponed an y grou p reÇl ulation. ". 
) 

As a consequence trench law folloNs, at least in ,.. 

r 

prinaipla, the corporate en ti ty doctrine. '1 falDous French < 

. . 
case illustratinq J·the applicability of the doctrine 1s the 

II,Y,!uYi case.' The AlleF'i~an co.pany rruehauf c~n~rolled a 

'rench subsid~e.r,y lruehauf-rr~nc~. The latter had. contracted 

'. ' 

, ,. 
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ta suppl Y the Soc~ete des Autoaobiles Berliet with trailers 

whicn w~re to be used as part of the equipœ~nt 'f~ lorries 

whicn Berliet had sold to the Peoplp'3 qep~blic of China. The 

A Il e rie a n par e n tin s t rue t ~ a t h ~ f r- <: n c h su b s i dia tJ t 0 an nul the 

contract because it contravened Am.rican l@gislation. Berliet 

refUSéd to co-operate and thred~ene~ 3n action for da.ages. 

The directors ~ho represent~J th~ rrench minority interests 

rès~~ned ~nd flle1 a 5u~t a~ain~t the p~rent. Th~ plaintiffs 

succ~eded b~cause th~ fl~nch Court h~i1 that the ji~ectors of 

a subsidi~ry must consl~èr th~ Lnter?sts of their own company 

and not thosa of th~ yroup.6 

the rule, hawt::!vt;r, thdt." tne 
, . . . '~ 

pfirent comp.a n y is not 

responsiole for the debt.s ot tne 1epend~nt companies h~s. 

several qualifications. 

firstly, wholly-owned sUDs~diaries ha ve a lillited 

existence in France. 7 T Ile rule L S ,t h~ t a t lea st seven per sons 

are reguired ta incorpora te Q limitp.d liability ~omp~ny.a 

. , 

Nevertheless, acco~d~1l9 ta Art. 9 of the ~~l!_.2t._.~2:~1~ .. 1!.L'_1.2§.2.L 

the acquisition of al1 the shares by a sole shareholder does 

no't resu1t in an auto.atic d\issolution of the corporation; 

the sole shS'teholder' i5 given one y~ar to re9ularise the 
~ 

situation by transÏerring so.e' of the shares to other petsQDs • 

, ' 
0'. 

'. 

J 
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Alternatively, be .a1 dissolve th~ company.9 If he does not do 

so, every interesteq pdrty. especially avary creditor, 1s 

èntitled to ask for the dissolution of the co.pany afte~ 

one-Y9ar: 10 

Second1y, the bankruptcy of the subsidiary cao be 

éxtended to the parent, or to oth~r companies of the group, if 

tbere has been contuston over the ~ctivities of the companies 

or if the coapani~s appear t.o th i rd par t i e s as one 

·en ter pr ise. 11 

Thirdly, in soae cases vhera ther~ has been abuse of the 

corp~rate farm, creditors have Dean prote~téd br invocation of 

the· principle 0' good taith. 1l In a recent case which 

1 

subsidia ry ag re-ed vi th 'tbe pléH n t~ ff s to bu y so me iQ du st ria 1 

.atertal under tbe condition "that would remain 

vith plainti.ff~ until t;he full ~a ant 'of the priee- Before. 

paylent vas made the subsid~ax_~transferred the material to 

t~e ,arent, who acquired it as _a~ allegedly ~gBA __ !i~~l third 

party. The problell, conseqùéntly, was whether the distinct 
. 

1ega1 persona li ties of the tvo cOlllpanies could lead . to the 

conclu$-ion tha t 

heid tha t since 

t'he parent had 

the selling and 

~ 

acted ~~A-figii~ The Court 
1 " 

pur~haJ1bg corporations vere 
: ' , 

u~der tbe sa.e co~tro1 and direction, lit could nat aecept that 

the' acquirlnq co.pany had acted in good faith. l • The econolic 

, 
. 

, , 

.' 
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. ties between the parent and sUDs~~iary and the co •• unity of , 

lheir interests could not )U3tify the presullpt ion of 

separateness betveen controllin~ an~ ~omtnated ent~rprises in 

this case. 15 

In conclusion, one can say tnat vran ch courts hava t~ied 

to fill the void créatçd by the ldCK 6f group legislation. To 

this ext~nt, creditbrs are prot~ctef~y th~ presum~tion of 

group eX~3tance that th~ French cou~ have inferrej once the 

elements of control and uniform lltp.ction ~r~ prov~j. 

"'" \ , 
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1. see &41... R. Houin," Les :' Groupes de socie tes en D roi t 
Francais" in K. Hopt, ~Q.tQllR~_-2î __ ~QJI~'§Jli~ __ iJl 
~YI2R2J~-l~ vol. 2 (1982) at 45 (hereinaftër cited as 
Houin]; J. Calais-Auloy, "Protection des Associes et 
Creanciers des GrQupes de societes en Droit Francais" in 
~'2i!_gjJ-~2~Ri~~g~2&~~~~ ed. by Centra de Droit des 
Affaires de Rennes (1972) at 147-1~4 (hereinafter cited 
as calais-Aulor];· P. Bezard ~ __ ~~L 1~~ __ Q~Q~~g~ __ g~ 
~QÇ1~~~~~-UA~ __ f211~igY~L~~i~1~t1!~ (1975) at 203-205; 
f. Vooldridge, i'2YR§_2t_Ç2i2~nl~~1 __ lh~_b~X_~Dg_f.t~~li~~ 
iJl_~I1!A1Jl~_IIAJlÇ~_~Dg ~~Ii~aY (1981) [hereinafter cited 
as wooldrid!e J. 

2. 

/ 

5. 

6. 

K2A.g.tn.ti~àl i~ the Gerlan IdW 00 groups of co.panies. 
For an analysis of the K2n~~ID.t~kh1 see: Wooldridge, 
§.Y.RIJ~ note 1; H.C. Sargent, "Beyon::! the legal entity 
doctrind: Parent- Subsidiary Relations under the W. 
Ger Il a n K2Jl.!!.tJl,~ÇÀI! ( 1 9 8 5) 1 0 ~.L~~lu . .!h 3 27- 35 8 ; V • 
BeL ngenz,. ft pa..x::ent-Subsid~lar y Rela tions under t he Ge rman 
Law" ()973) 7 lJU!l.JtA.!t.s. 136; R. !1ueller & G. Galbraith, 
Ih~_~~.lIAJL~!2k'_ÇQ'.2Q'~.ti.QD_1~l! (1966). , 

f'o"'o analysis of the Proposition Couste see Y. Guyon, 
/;;-gI~;en Cri tique des Pro Je ts Europeens en f'la tiere de 

/' Groupes de Societes" in K. Hopt, ed., ~ill!.I2'§_.Qt_~QJI~llli~ 
iJl_~Y'2.12!~A-1~~~ vol. 2 (1982) at 155 gl_~ig~ 

() 

I.t~.L-_k~'.L_i~l~~ deClsion of "ay 22, 1465, (1965) 
J.C.P.1Q274 bis. 

lllL See P. Leleux, "The Affaire Frllehauf" (1972] 
J. B .1.. 66; c. ft. 'Schai tthotf, ""ul tina tionals in Court" 
( 19.t 2] J. B. L. 1 0 J. 
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11. Art. 101 of the kA~_2t __ ~yll_1~_1221~ tQ~~_~§_~A~~Ail~n~ 
decision of "ay 22, 1-975, (137') Rev.~ Tri ••. Dr. Co •• 866; 
~2Y~_~i __ Ç~~Aii2n_di_~Q.as'fs~ decisiQD of October 15; 
197Q, (1975) Rev. Trim. llr. CO!!. '110. 

1 2 • . Cal ais - A u l 0 y, .2.!UH:A... . no tel, a t 1 5 3: E. J • Co h n r, C • 
SilIIitlS, "Lifting the Veil ln the Company Lavs of the 
Eur opea n Co nt i n e n t Il (1963) 12 I.n1~l __ ~_~.Q.!R.i._.l. .... .Q.... 113 9 a t 
20S-210. 

1 3. De ci s ion 0 f De c e m ber l 3 , 1 9 tU, ( 1 995) Re vue je $, .S 0 cie tes 
95"; The theory oÎ - ttqrou~ appearance" developed by the 
French courts 15 aiso bas~d on the principle of qood 
faith. The theory iS Q~scu3s~d in detdils in Chapter 
Mine. see, also, Calals-Auloy, ~Y2!~~ note 1 at 1~3. 

1Q. Decision of Deceillbér 13, 1~d3, 
at 91-8. 

15. 1.Q!g..t. 

.. 

(1995) Revue des Societes 
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iBQ11~1IQB-Ql~jj~l%Q~~Ql_~Ii~I!~_Q~YR~~1!S_~~%HJ 

ijJ~' ~QttfjjI_~Ai& 

In Greek ' cOllpany law the rule applied is the corporate 

ent~y doctrine.~ 'The only prov~s~on that ma! give à clue qf 

Ibat will he defined as a group ~n Greece is article 11(q)of 

~l!-A2A_l1l~ which provides that a subsidiary is ~ co.pany in 
, 

"hich at least half of the capital is owne1 by the parent 

co.pany. One caR 'conclude therefore, that control is 

i.plicit~y recognized as the dom~nating element 1 of a 
~ 

parent-subsidiatY relationship. 

Hevertheoless, Gréek la" does not follow the theor'y of 
. 

lagal separatioft strictly, and ~n severaI cases it has treatèd 

groups as, sinq-le economic entitiese, Creditors of shi~pibq 
• 

Cb.panies, therefore, lay f~nd the f0110"ing p~ovisions of 

s~~tutory lifting of the corporate veil usefu1. 
l ~ ~ • 

rirstly, one-.an 'co. pa nies ~nd, consequentl y, ~~ol11 

,o"lled, subsidi~~ies are per.itted 1 under Gree-k .lav", 1- .. " A 

. ç'1=editor, hovev.er, is e,nti tled to asJt the court to dissO't"ve , 

•. sllçh a he feels his interests are 
1 .... ,. 

l , 

, 
" 
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threaten4d.~ :n addition, ~ccordinq to !rt. qq(~) of ~4K_Jg4 

lllQllî~2 tne paren~1 ,company of cl wholly owned sUbsi-diar, 19 

fullr.liablê, fO,r all the debts ot' these 'subsidiaries. This . 
,responSi bili ty, howter, ~xtenuS to t hose, lia bili ties "bien 

were created ~urin9\ the periOd ~n which the parent co.pan.y 

held all the shares.~ 

Fortheroac., . tc"ek lu applies the pc inciple of 

su~ro~ation ,of cla~as5 Whicn is ,analoqous to the Am~rican 

to this principle if 

3harebol,iers !lave gz:an.t-eQ loans to the.°ir: company, thcy lIay not , 

recover th~ capi~al until alter all oth~r Jebts of the campant 
~ 

have . been p.:iid." If the loans h~ve been 

contravention of the rule and it the 'company at a l~t~r d~te 

makes default in payment of ~eDts incurred ~qainst ~hird 

par t ~es, the sha renolder ~ b~colle p~r sona 11 y 0 lia ble t 0 the 

coœpany's creditots tô the ext~nt of the amounts repaid. 8 

, 
Greek cour ts ha ve, ln a liMited number of cases, 

'establisned liability of the pd~ent for the o,bliQationa of its 

c.on troll-éd ,c.oJapanies. this has been done mainly by the 

applic'!tl.on of the 'princ~~le~ of good 
, 

.isrepresentation 10 as, appliea i'n the interpretation of 

con tracts. therefore, where a creditor was lad to beliava , , 

that he vas dealinq with the vare'Dt co.pany of 'the group and, 

it transpired that the contract1ng party wa'S an 

.-ç- .. -..: .... ,,~ 

, ~~ 

, " .. ~ ; 

) 
1 

< 
1 
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undercapitalized s.ubsidiary, the 'veil of the la tter ~o.pany 
, 

Mas pierced and tbe ~arent vas held to be directIy liable o~ 

the clais. ll 

.The treataent of qroups as single e~onQII.tc un,i ts is 

rather seqttentary in Greece, beca use Gree~ . courts, unlike 

French courts, have failed to provide cred-i tors- vi,th an 

equitable doctrine silli~ar to the. theory . of t"qro~p 

. 
jappearanceH • sinee, hove,ver, 1.n civili'an legalsy'stells the 

theOry' of today i5 the p~actice oi tOllotro" ~ l, i t should be 

aentioned that the Greek legal tnaory clearly favouts the viev . 
~ 

that cOllpanies that create a ~roup appearança shou19 he 

If thi's app-roach i5 

aceepted by Greak couIts~ e,ery participating co.pany will he 

jointl! and $e~erally liable for the obligations of the group. 

\ . 
, , 

" . 
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1. A~t. 1 (1) of ll.!_li2.t._l1jQL1.2~~ ... 

2 • Art.·,. 7 à (2) 0 f :.ltAJL!2:t-_11.2.QL.1.21Q .... · 

~. 

5 • 

Art. "4'{ 1).: of 1,~x_li2 ... _111QL+t~.;l..l. ' 1 • 

Art. ,4~{,2) ot' 1&.l!-Ji,Q ... _J12QL1~~.î.l. seé., 'also; il.J. COhl1 & 
c. -S-illit.i~, "Lifting the Vell in the. ,Cqll,pàny LAws of' th'€! 
European Continent" {1963) ,12 1I11.!L_,§,:"_Ç,,SllU!.a._l& ... 2À. at 
214-5 (hereinafte~ cited ~s tohn ~ Sillitis J; ~ , 

6.' See l411~~ v. ~~n~A~~~_~A~ __ f-~l~~lIiç __ ~g ... 306 O.S. 
307(1939) •. 

,~ , 

7. ,Ar,t. 33 (3)- of lllt,,:,jQA:_l1:2..QL1.2.~;! ... 

8. 1 Art. 33(2) of' ll.!!_~ .... _J12QL1~~.2.L Usa', article-s 531, ~38 
,and' 539 of the ~I~~L:"~sJl~'Y.R!~L1~l! 1fhich defines t~at 
trans,actions done within the; "suspiC:ious" petiod àre, 

, reviewable ,by ',tiie cour~sl .ar~ relevant. 

9. Art.' 200 o'f .Ç • .ê~t_~J;!il_~Q~i~ 

" 0 • Art. lln of ~I~ù ... ~j.!il ... ~2,g~~, 
, 

11 • E.!.lu • .l. 2 3 611 918., ( 1 919), ' Ho fj .. , 4 4 5, • 

12. for, fl1xther 'detâils_ about' the theor:y of "group.,.. 
appearance" see 'cliapt'er ~ N.i~é, ,.1;nUL. 

13. 
.. 

Cohn & Simitis, ~y~~ DQte' ij'at T~04 

le. .. -1 ~ - (",. 

P a a pou Je i s. k~JRQn.i_le~i (1 976) -a t_ 1 08 (i D Gre e Je J: ,!. 
:Levantis, f"i:n~~W_AjUl_~2IRQ[~!i.211Q", vol. 1 (19,71) at 
: 128, 136; 

14. 
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The European Com~unl.ty ln ltj ,?Ff:"lrts ta h;~rmoniz~ the 

legisLit10ns of 1.ts m~mbe(-:;tdt~3 11"\112' tilla prepo3,~1'5 to 

requlat2 2\lrOp2an bdseJ JrourlJ GL ,-,o'D::>dnie",.l Th\:? "irst .:?ffort 

te pass rulds re1ul~tln~ the ~dr~nt-3ub~i1i~~y relationship 

can be 

preblems sucn as tlart1cl~dtl.On 01 clmpl()y~es in th~ s~parYiS0ry 

board, ha:;; been blockej, th~ '::OID'l1l.SS10P tri€,,-j te ov"!rcome 

theJ-? dl.fficulhes by way or a Qi!:~~il!~ baséd on Ht. 

is necessdry from cl practl.cal t'0l.nt oç view b~c1u~e: 

(1) Britain,. Françe anJ Greece a::p '1I"'l1Ibers of the COIDllunity 
, 

ani lny COlDlllunitl le':l.lslaL.on t:ik.es prpc8·i~nce over: their 

na tional laws." 

( b) f r 0 lB a the 0 r e t 1. cal pOl nt 01: Vl e w , bec a use the .3 e pro po 5 aIs 

ret"lect ,the tr~nds of the llio,jern Europpan COllpany la",. 

rb-e E.E.C. proposaIs hdV~ lIIov'?d in the direction of 

accepting ttle economl.C entl.ty aoctrin~. ~ 

According to th-~ f. e.c.' le~islation th~r~ are two 
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, fund3~ental eleœents, the concurrent existence of which is a 

.anifestation of a forllation.)Ï d 1I:'OUU: contt:ol and unitot:. 

direction. 6 When this eXlsts 1ejJP n:is upon the factual 

situ?!.t~oh ot each case. Nev~rtneles?, both the ~l~.ty.tg and 

the j2j,~~~.U.!~ make proof ot tne austence of a ;roup easier by 

a Sp.rles of legal pI:'esumption$. 

rirstly, a corporation in whic~ 3"1otheI:' company holjs the 

majority i5 j)resumed to be depenuent on th~ latter. 1 

3econjl y, it i3 presumell that the depenjent company an i 

the controlling corporation iorœ d,1I:'OUp.8 

These pI:'esumptions, however, do not constitute conclusive 

evidence of the existence ot 3 ~roup; the parent cOllpany By 
\ 

rebut th~ presullption and provt? tn~t ~ven though the e1elent 

of control exits, there i~ no ~roup structur~.9 

1.1 l!Q~~!~QD_~i __ ~~~gi1~1~ __ 21 __ g~2Y]_~~m~~ni~~ __ YnJ~~ __ !h~ 

Q iI!t~1.i.:! st.!. 

U"1der the Directive groups of complnies can be either, of 

Contractual concerns are form~d by agreellp.nts between two 

compan~es whereby one corporatio~ subjects its d1rection to 

" another cOllpany or obli'1at-'!s .ltself to transfer ,,11 its 

profits ta it. ll .Q~ __ IA~!.Q concerU3 3.I:'e groups ~ormed br.d.e 

~A~!Q control and unifora d~rect~on exercised in the absence 
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because the conse~uences aud ~CO~~ of protection of creditars 

~re lifferent ln each type or ~lùU~. 

In a eontraetual eonCdrn t~~ 03r Q nt comp1ny i5 ~ntitle~ 

provLde1 tn3t thls LS for the D~nefit of the group.ll .. 
rh~ priee pald by the par~nt :or its rtlht ta dir~ct th~ 

subsl :inry 13 that the contlol~lnq 1rouP company will be 

liable for 

prior to tae eonelusLon or trr~ contr~ct or ~urinl the 

contr3ctual pariod. 1" Neve[th~1~S3, proeBP~in]s 

brought a..Jalnst the par~nt compdni ')nl~ êfter the crtditor has 

sati5fied.l~ 

In additlon ta thè abov8, Crp.11tors ~re protecte1 by 

significant jisclasure requLr~~~nt3. 

requirements of notlfledtlon aua Jl~clo3ure upon all p~rents 

basei on thair 3hareholdiny~ ln tn~ 1~pen~ent corporation. A 

1 e pen j e n t e 0 r po r a t.i 0 n fi U s t ben 0 t II i "':1 0 f ~ s h il r 0:: h a l ri i n 'J 0 f 1 0 

percent 3nd ~ ant subsequent acquisition of ~1dition~1 ) 

percent blocks of its sha~es.l~ fhS shareholding notifie1 .~st 

he r~corded in the annuai reco~d~ oE th~ d~pen1~nt cbrporation 

and if specifie pereentage rates ~re reaehed, 

• , 
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12 

disclosed according to national laws. l7 

In a g~_fA'12 concern, the Qominating enterprise must 

refrain fram usin~ ~ts fower ta dirpct' the d~pendent 

corporation. lS The rule, therefore, 1S the lndependent 

function of the group companle~ as a result of which the 

controlling company i5 not accountable for liabilitles of its 

dependen t ~ corpora tians. Howevar, as soon as the parent . --

co.pany uses its power to Jlrect its subsidiary, the parent 

becol'les liable to . the' depezrd'dnt com?any and ta the company's 

creditors an1 œ~nority shareholdéts for any 1amage incurred a~ 

a result ai such lnfluence. 19 ro ~n~ure an arm's length 

co.peng~tion the directors ot tne gf __ f~~!2 sUbsidiary are 

réquirêd to ~éport aIl 'the deal~n~5 ~f their company with the 

parent every year (lftevort depen~ence") .zo, All 

trans~ctions, measures taken, and o~issions induced by or' 

servin] the interest of the dO.1nati~1 enterpri5~must be 
J" 

reported. The auditors and~ theraafter, the geoeral meeting 

of the de~endsnt corporation, œu~t examine the r~port of 

dependance. zi 

\ 

1.2 f4gt~~11~_Qf __ ,~~~!~~_gL __ g~~~~IRA~i~~ __ ~D~~I-_lh~ 

~ain:L. 

Under the statute, once the two eleeents Qf control and 

.-' , , 
1 ... ~~-

l' 
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~nlforl direction coexist. a ~r~up r~l~tionship 1s alwdys 

established.- there i5 no dlst1uction. th~refore. betwéen 

fio~qver .. there ls illplied 

recogniti~n ln th~ Statute that Cdses of douht as to wh~ther a 

1FOUP situation exists will alwdj'3 rQm~in. For othis reason. 

credltors or any intqrested party ~re qntitlei ta apply ta the 

• European court of Justlce to Jeterœine whethqr or not a qroup 

exists. 23 If the Court aet2rmln~s th~t a parent-3ubsi1iary 
1 

relationship exists. th~ tol1oWlnj will be the situation for 

the creditaIs. 

th.e pH:ent company ha3 ta~ power to 
! 

direct the 

subsidiary, even ta th~ latter'~ Jis~dv~nt~ge as long ~s this 

serves the interests of the 9rou~.z~ The priee to be oaid by 

the parent for its r11~t to dlr~ct the subsidiary i~ th~t it 

will be 11101e f~r the debts anj llabilitiqi of the depp.ndent 

group cOllpani':!s .:1ist~nce of depend9nce. u 

Neverthe less, proceedin~:; llIdy be brought ~qainst the 

controllinq undertakin~ of à grou~ on1y wh~r~ the cre1itor h~s 

first made ~ritten demand tor pajment from th. depend~nt group 

,company ~nd failed to obtain satlstaction. 26 

,Furtherllo1:e, the Statute provides for strict disclosu!\e 

reqairements of a ~roup 1:elat~on~hip. , corporation ~hich 15 

part of a 1roup shall regisier ~n th. European Co ••• rcial 

Reqis~er and .pta.blish ~n the 'co.ptiny journals the group to 
1 

- ' 

" 

. ' \ 'JI' l' 

\ 
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J",hicb. it belongs r the, positl.on lt occupies and if it is a 
" 

dependent cOlpany, the nalle of the controlling group 

undertaking. 21 

, ' 
--. 

, , 

> " 
, ' 

~ , , t 
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1. ~ror lIore de-tails about thtt i. '1\.1':. proposaIs 3ae J.n.\~, 
~li~r K. Mopt, ed., ~'2~R~ __ 2L~QI~~Di~i-1n_,~,gRiAn_tA!i 
vol.2 (1932); A. Petltpiert~-~auv~in, ~.~i~_gj~_~gk1ils~ 
il __ ~~2~Rj __ 9~ __ ~Q&.§!s~ vol.7 (,q7~); ~~~ __ ~'2YQ~ __ gJ 
~Q~i!~~§L ed. by the Faculty o~ Law of Liege (1973). 

2. Q~~~_~_lll_Q!_lQL1QLlîl~L ~u~?lem~nt to BUl. E.C. 9-1970 
(her~l.nafter clterJ as Stàtutt:l J. 

3. ~nly tha pre-dratt propo5dl for a !in~h_~lt~ç!l!§ i5 
available: ~~~~_~QK_aQ~_11L1~~Ll~=2L IL'L_B~~_11L~21L12=Q 
(hereinafter citej as Directlv~). ~ 

5. For IDore-'ietails aoout thè oècono!llc gntity doctrine see 
Chapter ïiv~, ~n1~4 

6. \rt.223(1) of the Statute. Art. 2 (1) of the Directi Vt:J. ' 

1. Art. 223(2) of the Stdtuté. Art. 2(2) o~ the Directivçt. 

8. lRl,g.e. 

9. Art.225(1) of the .;itatute. 

10. for a detailed elam~natlon ~t the ~inth~ Directive SA.~: K. 
8oeblhoff & J. Budie, ~comp~ny Groups-The E.!.C. 
Proposals for a Ninth Oirectlve in the ~iqbt of the Legal 
Situation in the f-aderal Re~..lblic of Ger.any" (1qaq) 6 
J2Y,aAl_QL __ k21~l,~!1Ii_a~~.B~3~ __ ~~~_'~~1~~1 __ tt4'&~_~AI 
163-167 . [hereinaf\er cit.a a3 loehlhoff & Bud1e); Y. 
Guyon, "Examen ~ritique de ir~j~ts Europeen en latiere ·de 

. ~' , 

, 1 

Groupes de SOCl.êtes" ln K. tiopt, e1., !l.I2jlRLQL_~2.11An1i~ .. 
iD_~YIQ~~~n~~~ (1982) vol.2 155. 

,11. Art. 13 of the Directive. 

12. 'rt.7 of the Directive • 

) 
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1J. Articles 211 and 25 of the Directive. See aIso, tloehlhoff 
& au11e, §YR~~~ note 10 at 179. 

14. Art. 2~ of the Directive. 

15. Art. 29(1) of the Directiv>? 
§YQtJ~ note 10 at 178-9. 

16. Art. q of the Directive. 

See, Boehlhoff & Budde, 

17. Art. 6 of the Directiv~. 
note lQ'at 175 

5~e, 80~hlhoff & ~ùdde, âY~Ig~ 

18. Art. 7(1)(b) of the Pitectlve. 

19. Art. 7 in conjuctlon ilith art. 11 of th~ Direçtive. See,' 
Boehlhoff & BUdde, §MR~A~ nota at 176-1. 

20. Art. 9 of tb~ ,Jl·r~ctive. 

21. Art. "(1 (2) , (3) of the Ol..raÇ'tl ve. 

23. 

24. 

25. 

26. 

27. 

Art, 2.23 (2) 
J'.he Statute 
(1969). 

1rt. 22) of 

of tht: statut~. 
sea, P. $anderl;l, 

the Statutè. 

Article 240 ln conjuct.1.on 
Statute. 

Art". 240 Cb) in conjuction 
Statute. 

Art. 239(2) of the Statu te. 

Art. 226 of tbe Statute. 

;, "t l' '1,' " , 

Fot ~ detailed analysis of 
~YIQ~~~D_~12~~_~~.RQ.A!12n 

vith, '3tt,t. 
," , 2140 (a) of the 

with art. 239(1) of the 

' . 

, ',' 
, ' 

~ 1 l , .. 

" 
. 

.' 
'",'" ~. 1. • •• '1.~-

, , ' 
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PART THttt.E 

'H~_~ Ih~ __ ~t~n~i~1~_Ql_~~~~~S_21_~h1~~1 ___ !Yn~~i2n_An~_ti~1.~ 

~~§I_!h~ 12~1_DI~~~~1~~~QAx~a!.Qa 

~.l The funct10n oi th~ cOQÇ~~t of arrest of ships in the 

fie11 of maritime law. 

~.~ Arrest of 3hips in c4vil and common law countries. 

~ •. rTné 1952 Arrest C9nvent.1.on: an '3tt€!tlpt at hacœonizd,tion. 

'~2 Ib~_RIQl~gl~Qn __ 2!_&~~~l19I~_21_~hi~~1n~ __ ~I~Y~_~I~n1~: 

~ng~I_~h~ rt~n~A-l~~_2n_~t~~~1_~1_~hiR~~ 

~.1 rne sources of the french ldw on art~~t of ships. 

--

2-1 Protaction of creditors o! ~h4ppin1 group ~o.pani~~ u9der \ 

J.l.l ~rrest of the "3i$ter-sh~p"~ 

1.1.J The notion of "sister-sh1p" in thg context of shlppi~q 

group companies: the th~o~y oi "yroup ~ppearance". 
, 

l.l The protection oi cteditors of groups of co.panie~ under 

the do.estlc French law. 

~RL-lQ I~~_î.~~,ii~-2!_~~~~g,~_gf_~hl~in~gIQ»~_~~IR~niiJ 

~~~h~ i.iit_1Al_gA-1 •• §~_Ql~iAi2~ 

12.1 The sourc~s of tbe Greek law on arrest at~h1ps • 
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courts. 

1~.1 Th~ jo~estic GrS@K lav on arrast of ships • 

• 
Yng~,_!h~ Y~K~_1~!~n_~~~!_21_~AiB~~ 

11.1 The source of tbe U~K. lav on 4trest of ships. 

11.~ Relationship vith ,the 

et • 
Convent~on. 

-1J.J The arrest proc~du-res ot tntl ~.!!~'~lI~_~.2l!ll_.Ar;L._l.il1:l~ 
f,j 

lj.l·1 The arrest procedure ot pa.rà. (3) : maritime lien. 

.11.1." The arrest proçedure ot para. (~) : statutory li~i'. 

11·!t Arrest of the offendin~ ah·lfJ· 

11·~ Arrest of the "sister-ship .... 

11.9. 'fhe notion of "sister-Ship" in thé contl3xt . of shippinq 

~roups. 

~~_ll I~_RI~1~i.2~_2i_~.~gi!2'~_Q!~biRR~ng_~.~~R_kQIR4~1~~ 

~JI_1h~ 'AI~lAn_1Al_2n_A"~â~_~t_~.iR~À 

J1-1 The source of the Canadian Adœiralty lave 

11.1 A·crest of the sbip in connection with which . tne claill 
' .. 

arose. 

J1.~.1 Protection of .atiti.~ liene~s • 

..l1.~.l Protection of other .ari t,illll credi tor,s" 
" 

'u 

. , 

-. 



-

" 

~r _. 

''\ 
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IBI_iBIBI~RkI-gI~AiiJ~_gl_~~.R~4 __ IUJ~IQB_AB~B1iI~I~UB~!B . -

lBJ_jj21-RBU~~~~~_~Q)!]BIlQI 
'il 

~.l lÀ§_~B~li~D-Qt __ sh~~~~~~~! __ ~!_4 •• ~~~ __ 2!_~h1~~_iA:ih~ 

,1g~~~ ~~Iiiil~_~~~ 

, '-roll" th-a point pt view of lIaritill~ law creditors of.~ 

shipping companies can be divlded into three categories,­

depending on the nature of thei~ ~laim. In the firsi category 

fails those creditors whose ,Cl\i~ is recog:nized ~s a lIari tille 

l1en.' The second cateqory inclu~e3.c~editors who have a clais 
C;> 

arising in conn'action" wi th the operation of a ship but which 

'is not a lIaritilie lien;~ creù~tors of the first and second 

c~te90ries are usually 4~scribed as lIaritille creditors si~ce 
, . . 

their cIal. exists with respect to a ,certaiJ'.l ship. The third 

ca te,qory i ncludJs those credi tors _ who 'ha ve a non-mari tille 

clai. and, therefore, can be described as gen~ral creditors. \ 
"­

Of the above categories aaritiœe lien~es are in the .ost 

~ advântageo~s' position. The reason fo'r this priori ty i5 that a 

" .~ri tille lien is' ~ property rig ht ,~h\a,t, a t taches to 't'he vessel 

a; $oon as the eve~t which crea tes the lien occurs and travels 

vith the ship',irrespective of any further disposition of the 

vessel. J f!aritiae' cre.dltoTs 'of' the 

, . 
\ ' 

, " 
'. ' 

, , 

second ca t~g()ry are in' the '. ' 

• 

, ' 
... ' ~ \ . '\ 
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next Most advaDtageous.,' position sin-ca in a~dition to the 

relledies Qf g,eneral l-a.w they ~lso 'h.ave at their 1isposal the 

s~ecific reœediçs of maritime Idv. 

,N evertheless, 
. 

mari ti-a~ 'a nd -1~ netal credi tO'~.ha ve one 

comaon interest: tà 
't • c 

attach thè r~~p9rty of the defen1ant in 

ordet to obtain., 'Security fo~' tti.el.t .Cl..7il.ll.'· If the ,property' 'of 

the, . defe.nd~n t 'i5 a vess",l, the lIIe'alls tô thi3 end 1,s the 

(1.">. l";r~~+ 'nt' 'àh.i-.nq in '~ivi l ~nd ,rOIDIIIO!" 1,." rou~tr4p.:;:. ~ • ~a_~~_~ __ ~_&5X __ ~_~_~~_.: __ ~ __ ~_~_~~ __ x __ a_~.~=~ 
'-:. ri: has bean arJ~ed ·that the arrest, of Ships had a lIlor~ ,or 
'! - . " ~ 

less uni fori!' charatt,er in, th~ y~:rs be far.a H~OO s. 
, ,. . , 

aar:itillÎe 'erinciple, howevar. foll.owinq- the t1l0 taajor le'~~l 

traditions, d~veloped differentlx in civil and COlm on law 

cOUntries .. 6 
- ' 

" 

In civil ~a~ ~ounti~es~a~~ast . of s~~ps 1s a particular 
~ ~ ~ ~ . '" 

appJ,l.cat-ion in, the' 'lI.~ritillle 'field of the qen@ral prineiple of 

r 

- - _ ,cc)ns,e~v~t~rf à~tacn.naent, OI; !!~A~1~ __ ~.QD.:Z~l:!~.t21,'~~4. exi!:i t1n<l ~ 
, , ' 
in the t~rra$ti~l law.' AccO~~iJq ~o this qener~l printi~le, ~ 

'l 

_·d~.ht~r' 01' prQ1~èin,,9 '~Ii!~~~:Sl~~S! evidence of his cl,aila. Tll.us, 
f'l ., -

arrèst,~f shtps a~ ~i~l~e~ 'ln' civil law countries has three, 

'pa~,ticular 'cJiar~èt~r"'istics: ' 
''\.. ~ - - - _'. t ~ ~<r - ~ ~ -

, .: -" ., :.' ." ':la)~' _~Al~' i~' 'a11Q~~'<1~ ta',' ,ba"th .~titi.e' 
_ 01 ~ .... ~' ' • ~ t" • • ".. ~ _ 

~ gener.I cla la! nts' 
r '. -, ' 

'--, 
• 1 ~ .. 

........ >0, 
''', • '? .... 

~ ..- . ..:. ..... .. 
.. - .• ' ... ~ tl 

o , 

. .' 
~-;- ,. ~'.... \., ,'1 

',-

..,: • v-.. ' ... 
, , 

~ .,-
• ~ f 1 ~" J 

, 
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in 11 sc ri ID l na t ~ l Y • Thereior~, not on1y ~ salvor but also 

the con.3 t r llC t 0 rot th~ 3n~pown~r's hous~ may arrest the 

(0 ) the se.lzure of any ._ of the v8ssels of th!? 

in connection wlth Wh.lCh tl1'': claim arase or any other 

ship owned by hlm;9 

CC) arre3t of ~hlp:; 1.5 connécteJ with personal llability;· 

therefore, .lt lS perm~tted only u~~er the conditlon t~~t 

the 5hi~ belools to the persen li~ble. 10 

( d) the arrest of d Shlp is neith~r connecte1 with the 

dlScussion of tne case on lts m~rlt nor does lt confer ta 

the arres-tlng cla.l~ant the st~tus of a preferr~d 

-

• 

By contrast, in caAtllon law countril'?s thp arrest of ships 

~as ~lways connected w.lth actlons in_I~m~l~ As a matter of 

fact, the crucial elellent for arrestinq a ship was not the 

personal liability of the det~nQant but the fact that the 

o obllgation arase out ~f the us~ anj exploltation of the ship. 

Althouqh the geneca1 nature of the ~~ion 

be an issue of unresolved debate12~he 

approach \lare the followin9: 
~ 

~ll-I~m cont1nues ta 

resul t s of such an 

liIB~l~~ arrest of ~hips wa~ permitted not for any claim, 

but only for those claims whicn "er~ recognized as maritime 

.. 
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li~ns. 13 

~~~21l.411~ ~~~r:sonal llabu.lt) 0: th'} '1efendant 3hipowner 

th€: cl '11 iD h a Jar 1 :3 e n 1. n con il -= c t ,1. 0 n w ~ t h t h pop ~ r ,\ t ion 0 [ the 

sh 1 p. 

I.h.!.Li.11, arr est vas ~~rmltt~J only ~galnst the ,hlP in 

jurlsjictlon ~n tn~ merlts ~nj lt conf~rs to th 0 clalmônts the 

the jiffer~nces ln la ... an~ ?ractice which deve10ped in 

the t w 0 ·an 1 n l e gal s y ste m 5 W 1. t n r e S 0 P ':' t' +: 0 the p r i n c i pl e 0 f 

arre3t of ShlpS neaded ta oe harmonizpl. '1aritime law ha9 " 

unlversal ch!ract~r not only bacQ~JP it 13 qrounle~ in comœon 

souLces and tradit1.ons known <lS tn;? "1'114 of the ::;~a"16, but 
Ï/'J 

also b~cluse it corres?onds to th~ int~rnatlonal ~h,racter of 

shippinq. 3hippiny actlV~tlès are not r~strlcted to th€' 

tran3portat1.0n o~ goods ~r the ports of 

only one country out thay arb ùsually carrieJ on between 

several count,ries, covering ùl.trerpnt C'ontlnf'nts. It vas, 

therefore, extrellely illportant rOL m~riti~e litiqants to knov 

-
which V~3sels and for ~hlCb clalms th~y could arrest, ~nd fo~ 
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shipovner3 ta confront a unlrorœ r~1ime in the ports of 

jifferent countries. 

ta lIIelet • t"tis exact need • The 

convention lttem~ted to flnd d nev ~armony by adopting a 

middle-way compromlse Detw~~n tn~ CiVll ~nd 'common lav 

a?proaches. 

Of the countrles unjer cons11eration, the U.K., france 

Can~da, i5 

n~ither a party to tnls convant10n nor ha~ it ~dopted the 

provisions relating to the slster-shin action in_~~m~~~ 

However, even ln the aboYe three countries th3t ~ave 

r~tified the A!~~~ __ Ç2ll!~n!~~ll tne regime or arrest of ships 

is not unifarm. 19 Generally speaJ(in1, th~rp 1re two 3chools 

of thought as to th~ effect or lntQrnational traatie~ on the 

national order. lO On the on~ hanJ some couhtries llke France 

and ~reBce accept that lnternatlon~l tre~ties, once ratified, 

become ~u~omat1callJ part at ttle national law and take 

precedence over adverse nat10nal legi~lation.21 On the other 

h~nd, other coultrles do not Vlew tr~aties as part of the law 

of the l~nd without furtn~r le~~slative action, aven thè~gh 

--they have beco.e internationally bin1ing. with very limited 

exceptions tbis 15 the law ln Britain. gecaUSB of this 

principle, treat1es are usually ~atified only after Parlia.ent 
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has ~nact~d the nec~ssdry 1~plementin1 1~qisl'tion.2z 

rhis pro ce jure w~s follow~j oy th~ U.K. in th~ case of 

extftnt the prov1310n5 of the CQilVèntion. Th~ Convp.ntion wa~, 
1 

however, only ratlflej in 19~J. 

~~~li~~ __ !~~ nâ3 been super~eddJ by th~ 1Y~t~&~~~Q~tl_~A~~4 

12§1!~~ WhlC~ ~oœes closer to th~ lett 3 r ~nj 3plrit of t~e 

France ~nj Greeçe have lnCOr?0r~t~1 t~e Convention ioto 

ShlpS ln tho~~ Cd3es that ~r~ not çover8j by the ~onv~ntion.~~ 

For the pur;>oses ot tn.lJ '!nüysis the follovinQ 

orovisions of the Conventlon dr~ dpDosite: 

!rtL __ li A Shlp flyln~ the Lla~ 
states May be arrestea ln the 
contract~ng 3tates ln respect ot 
respect of no other CLlllll ••• 

oE one of the contracting 
]uri~1iction of any of th~ 

iiny maritill.~ cl~ill" but' in 

U1~1 ~ 
1 • Su b ) e c t t 0 the pro VI s ion SOL ~ a"t 1. 4 0 f t h i s A r ti ç 1 ~ and 
of Article 10, a claiœant lay arrest either t~~ particular 
snip in respect of which thd œQritim~ claim arose, or any 
other ship which 15 owned by the ",erson who "1\ s, at the tille 
",hen the lIaritilIIe clalll - arost:!, the owner of the particular 
shi p e ven th 0 u q h d S h 1 par r ~ s,t e d C t:! r ~ a 1 y t 0 sai l : but n,os hi P 
other than the particular Shlp ln tp.5pect of which th~ clai_ 
a r 0 se, lia y b e arr est e d i n r Q 5 tJ e C t 0 fan y - of thE> "Iii ri t 1. e 
claias enullerated in Artlcle 1(1), 0), p) or q). 
2. Ships shall be-dee.ea to be in the saee ownership wnen a11 
the shares the rein are own~d oy the s~me person or pérsons. 
4. When in the case of a cha~ter by ~ellise of a ship the' 
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charterer and not the reglsterea o~ner is liahle in respect of 
a .aritile clai. reldt~n~ to that ship, the claiaant say 
arrest such ship or any other ship in the ovnership of -the 
character by de.ise sUbJect to the provisions of this 
Contention, but no other Sh~p in the ownership of the 
reqist~red ovner sha11 be liab1e to arrest in respect of sucb 
maritime claiœs. , 

Thp provisions of this pard~raph sball ~pply ta any case 
in which a person other than the registerej owner of a ship is, 
liable in respect of a marltime claim relating to that ship. 

Un1ar th3 reqlme of the Conv~ntion, therefor4, a creditor 

~ho attempts to arrest a snip must ~ulfill the following 

conditions. 

Firstly, -nis clalm must be one of the mariti~e claias 

aentione1 in Art. 1(1) 1etter5 (a) to (q).l6 Furth~rmore, 

maritime creditors do Dot have to orojuce full évidence but 

only a119 1e the e~istence of a ~ariti.e claiœ. That means 

that it i5 not necdssary aven tor th~m to est3blish a ~ti~ 

î~~i~ case 1n support of their cldim nor to prove that their 

claiœ 15 certain, l1quid or eX1~~Dle.27 

Secondly, importance is pr~mdrily place1 on the operation 

oc exploitdtion. of the snip. Therefore, th~ ship in 

î 
connection vith which the cla1m drose F the offending ship, 15 

always subject to arrest. la Personal liability of the 

~ aof.ndant shipo~ner co.es ,nta consileratian onl1 secondarily 

~nd only for the purpose of arr~stinq ~ "sister-ship".29 

Thirdly, arrest proceedinga are confined to only on~ 

shlp~ but that sbip .ay eitber be the ship in ~onnection wit~ 

which the claiœ arose, ot a "sister-ship" of that shi~. Th~ 
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. 
term "sister-ship" i5 not clearly jefinad in the telt of the 

Differ~nt ~nterpr~tations have been 

propos~d as to the .ednin~ tne 1rafters of the A"JJ1 

'Q~I~n1iQn lntended to give to tn~ words "sister-ship". Th~se 

Interpretations agree tnat wh~n tn~ shipowner 15 liable on the 
~ 

~laiœ, "sister-ship" 15 any otnBr ship in his ownership.JO 

The main disaqreement 13 as ta tRe jefinition of "sister-ship" 

when a person other -than th~ shipowner is liable on the 

claiœ. J1 AS ~ r~sult, British, F~ench and Greek courts have 

defined "sister-ship" differently when a charterer i5 liable 

on the claim. 

Fourthly, all the shar~~ ot ~h~ ships must be owned by 

Therefote, vitn respect to ~roups of shippinq cOlp~nies, 

the !II~âS ___ ~QD!~Dl~Qn imposes two restrictions on the 

protection of creditors of one-sRlp companies. 

The flrst stringent 15 thdt the difEerent one-ship 

companies that constitute the ~roup are different leqal 

persons. rherefore, the liabl11ty of one group co.pany cannot 

be extende1 to the other or to the 1rouP a~ a whole, unless 

the economic entity doctrine is Lollowed. l1 Thus it appears , 

that one-ship co.panies have etl~ctiv9ly liaited creditors to 

proceedinqs against the "offending" shio only. 

The second restriction 1s'tnat of requirinq that the two 
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vessels, tbe offending ship an"d the "sister-Ship", sllall he 

ovned by the sa.e person in respect of all the shares 

therein. 1 • It is e.ident that in a qroup situation -vith a 

co.plex corporate structure such a requirement, if taken 

literaIly, will constitute an insurMountable nurdle. 

There is a trend in the Ju[~~1ictions 
!J 

under exa.ination 

to take into consideration the économie reality created br 
sbipping 1rouPS and defeat thû practice of one-ship co.panies. 

The efforts of the courts 01 these jurisdictions are 

cODcentrated on extendiny the not10n of "sister-ship" atrest-
-~ 

50 as to cover ships belonging to other co.panies of the 

group. Each of these countries has proposed different 

solutions to achieve this ail. Therefore, the protection of 

creditors of one-ship co.pdn1~s thtough the principle of 

arrest of ships will be examined separately as it is applied 

in France, Greece. th~ United Kin~dom and canada. 

l ' 
, , 

\ , l~ 1 

\ 

\ 

\ 

"t', 
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1. There are two Conventlons on ~aritis~ ti~ns. The first ts 
the 1926 ~~~~§~ __ &2AY~D~~Qn_1~I_-!h~ __ Qn!L!~A~12n __ ~~ 
~~I1~in_-Ryl~~_2t __ ~~M ~~l~~.ng __ 1Q_n~tl11.~ __ kl~Ba __ ADi 
aQ!1g~~~§ and the second is the 1967 Brussels Convention 
on the same title. for the text of the Convpntions see 
M.N. Singth, In~~~~s~iQnsl ___ nl~liim~ __ kA~ __ ~2n~~D~lgn~ 
(1993) Vol. q at 3053 dnd 305q respectively. rot 8 

definition of maritlme llen~ sep. w. Tatiey ~~I~11.& 
~i~n§_~ng __ &l_~l!§ (1985) at 37-ql (herein~ft~k cit~d as 
Tetley]; E.r. Ryan, "Adlliralty ·Juri~.':iict.id'~ anJ the 
~ariti.e Lien: A Historicdl Perspective" (1968) 7 
~§§~~In_Qn~_k~ __ BgX~ 173 dt lq4-199; R. Rodiere, QI2i! 
l1~Ii.U,!~ (1979) at para. l1ù; Emmanuel:lu Pont~yice, la'~ 

~'âl;~~~_1~12.J!~yir~!à (1976) a t par a • 134 !Z!_â~g.l. 

2. This claim will be ~enerally Jascribed as "maritiœ~ claiM" 
follollinl} the definition ot 'rt. 1 (1) of th!? l.2~l 
§~~~~1§_~2D!~n!!2n_!2!_!~~ __ Uni!1~~!1Qn_Qt_~~~!~in_E~1~§ 
~~1à1ing_~Q_~h~_ÀI~~~!_Qî_~~àlQ1Dg_~hiR§~ 

J. Art. 3 of the 124~ __ ~Qn~~a1.2n __ Qn __ ~~tllim~_~i~n~ __ ~n~ 
~9!!gg1~~~ Also, Art. 7 of th~ 1~§1 __ ~Qnl~nli2n __ gD 
~g~!1i~~_11~D~_A~g_~QI~~~2~ 

q • The ter Il i sus e d l n \d. c Cor ct a n c e Il i t h art icI e 1 (.2) 0 f the 
!~.I~~.t_~.Q.1l!~.n.1!QI! Il h~.c h r ~acl s ~ s f 011 OIlS: "A rr~st lIeans 
the detention of a ship oy Jujicial process to secure a 
maritiMe claim, b~t does not include th~ seizurQ ot a 
ship in execution or sat~staction of a judg~œent." for 
the application of the pr~nlcple of arrest of ships ,in 
the,) dl.fferent countries se~ L. \.fltqberg, a,j., a!'!.l.t.1..~ 
~~~ __ A.~§!_2L_!~§§gl§ (1970) vol. 1. 

5. For furtber details 5e~ JI. r~tley, "Attachllent, "areva 
Injuntion and Saisie Con.:::>ervdtoire" [19QSJ .k ... 11 ... .Ç~1. ... ~.&. 58, 
at 67; F.L. Wiswall, IÂi ~~!~lQR.~! __ 2f __ !jI1'Al~1 
~~i~i_~iQ~_AA~_-f.A~!~~~_~~n~~ __ ljQQ (1970) at 16; A. 
Browne, A-_~2.R~~~i~~_I~~~ Q,_lh~ __ ~iyil_~!~_~ng __ gt_1hf 
~~~_2!_A1I1Il111.&. (1302) Vol. 2 ~t 435. 

6. D. Rhidian Thollas, "The sister-shio action !ln_IS:!~ [1979] 
~~~~1. ... ~ 158. D.C. JaCKson, ~n!Q.~~.~D!-2! __ tt~,i~lli 
~lliu t 1 9 a 5) a t 157. 

7. R. Rodiere, ~.~i_4§~~iI~~~i_~zitj (1980) at par~. 187 
[bereinafter cited as Roçhere]; E. de Pontavice, .Lt 

\ 
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S!~ii!_jj_~AliI~ (1976) at 
as pontavice J. 

t>ara. 302 [herelnafter cited 

8. R 0 die r e, §~R".s.&. no t e 1 a t par a • 1 ~ q • 

9. lR1~.I. at para. 200. 

10. 11l1~.I. at para. 199; du Pontavice, ~lllt~~.t. note 7 at para. 
351. 

11. D.C. Jackson, ~AtQ~k~~D!_2Î-4Atl!i.~_~1.~ (1~85) at 6; 
E.r. ayan, "Admiralty Jurisd1ction and th9 Maritime Lian: 
A Historical Perspective", (19~~) 7 !i§!~~n_Qn!.I. __ k.s.-B~!.I. 
173' [h.:treinait~r cite4 as Ryan J; D. N. 'Rogers, "Admiralty 
Jurisdiction in Canada: 15 There a Need for Refor.?" 
(1985) 16 ~2Y'AA1_2!_~AI1llm~_~~_~n9-~Q~ii~~ 467 at 
1$68-9; G. Gil.ore & Ch. 1. 91ack, Jr., IJl~ __ 1~:! __ Q! 
Ag!i,~l11-A. 2d.ed., (197~) at 19, 't'D. 

11. There have been proposed thrd8 theories as ta the nature 
of actions in_Iia~ ~ 
(a) tbe personification tneory which is videspread in 
the U.S. Admiralty lav. for details see, G. Gillore & 
Ch. Black, lh~_.~ __ Q1 __ !gi.~~l!l~ 2d ed., (1975) at 
599-622 [hereinafter cit.ad as Law of Adaairalty); O. w. 
Hol.~s, Jr., Ij;1.~ ___ ~2.I.Q.n_1gi! ('~8') at 25-)4i Note, 
".pe r soni fi ca tion of Vessels" (1964) 77 l!~t!.I._1:.I._]~Y.l. 
1122. 
(b) The proceJural th~ory. This th90ry vas advance1 br 
Harsden ln ~~lgf!-ilgj~-1~g_~QYri_2!_A1.iI~111~ (1897) 
vol. l at 22. 
(c) the conflict theory. This theory vas- originally 
ajvancej hy Roscoe in AgAiI~l!~_~r~~ii~~ 5th ed., (1931) 
at 44-4~. In more recent times it has been restated br 
Ryan, §~R'~~ note 11 at 173. Foi a discussion of these 
th,eori.as see Tetlel, iH~R..tg ... note 1 at 35-6. 

13. Ryan, ~{A4 note 11 at 173; Rodiere, ~Y~A.&. Dote 7 at 
200. 

'4. ni_!~û!!U! ( 1 936) P • S 1; S 3 L l. L • Re p • 255 in li hic h 
Sir Bord Merri.an oYerruled ~he ~ecision of Fry L.J. in 
Ihi_-H~1~i&À __ 1j~A.t. In this latar case, tbe Court 
Il llowed' the necessariesilan to a. rrest any 0 f the property 
belonqinq to the persan who oves the debt, iDcludinq a 
sister-ship. These t~o decisions are discussed in 
Tetley, Jj~A~ note 1 at 40) ~~~~ 
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15. D.C. Jackson, "Admiralty Jur~sdiction~-The Supre.~ ~ourt 
At::' t 19 al" [19 S 2. J 1"\'12.a:~"\'j,.,\.~.,\. 2. 3 6 ,t 2 q 0 • 

16. For details s~e Law oi Adœ~(alty, ~y~~.,\. not8 12 ~t 5; 
Tetley, ~~.QI~.,\. note 1 at 2-21; A.N. Yannopoulos, "The 
Unification of naritima Law Dy rntern~tion~l Conv~ntions" 
(19~S) JO k~ï_i_~QDt"\'_i'Q~.a. 370 ~t 371. 

17. For the text of th!s Convention g8Q M.~. singth, 
lAi~tA~~iQD~1_~g.~1li~ __ k~~_Ç~D1~n1i2n~ (19~1) vol. 4 at 
3101 (h~reinafter cilej aS 'rrest Conv~ntion]; for ~ 
comment~ry on the A~~§~t ___ ~Qn1~nl~Qn see P. ~lnca, 

Ini~In~ilQnàl_n~!~iilg_1~~ (lj?O) vol. 1 ~t 93. 

18. for detli13 ses Chapter rw~lv~, lnrt1.a. 

1~. Ses, Raport of tn~ lnt~rndtion~l ~ubcomitL~e on the 

23. 

r~v~sion of the 1952 ~onv~nt~on :or th~ unific~tion of 
cert~in rulés rdldtln~ ta arrest of seagoinq ships, 
~Q!~1i_~~~iii!~_LntiIn~!~gn~~~_AIr~~!==21LJ==E~~ ~lsQ, R •. 
AcharJ, "la XXxllle ConLerdDcP du ~.'.I. a Li~bonne# 
(1985) Q~~~l~ 515 at 518. 

TheSd t~o schools of thougnt ar~ th~ du~listic ~n~ the 
œonistic joctr~n~s. th~ uùd~istic 1octrin~ points out 
that tha ess~nt131 diiferenc~ of international and 
mun~cipal la" conslsts pr~ma~lly in the fact that the two 
syst~œs reJulate diff~rent sUDj~~t-m~tt~r. rntern~tional 
lav is a law oetween sov8r~~Jn stlte3 whereas $unicipal 
law 3pplies within d state and r~qulat~s the relations ~f' 
its citizens witn eacn otner and vith thp. ex~cutiy~. 8y 
contra~t, the monistic theorj supports th~ 3Uprp.macy of 
int~rnational law aven w~tnin the municlpil ~phere 
cou pIed with the VidW thdt dO iniiviiual 19 ~ subject of 
in ter na t ion aIl a w • for il ore 1 e t 'i ils, 3 e~' 1. Br 0" n 1 i e , 
fIin~lQl~~_gf_îg~ll~_ln1gIn~~~Qn~l_kA!L 3d ad., (19?q) ~t 
32-6; n. Kelsen, ~~D~.~1_1n~2tY __ 2!_L~~ __ ~n4_1h~ __ ~1A1~ 
(19ij5) ~t 332-90; H. Lauterpdcht, f~li~1~_11ï_~2Yt~~~_AB~ 
AAAIQ1A~lQ_InlgIn~1~Qn4~_kQ~ (1950) ~t 58. 

21. Art. 5~ of the French Constitution; art.2B(1) of tha 
Greek :onstitution. $ee H.J. St9in~r & ~.,. Vaqts, 
I!:A!l§1lASiQ!!~1_J.~~1_f{2~J.~i~ (19? 6) a t 624 - 5 ('h e r e in Il ft e r 
cited a3 Steiner & ~agts). 

22. steiner &, vagts, ~~RtAL note 32 at 62~. 

23. 1956 (4 & 5) Eliz. 2, c. ~o • 
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1981.~.K. c. 54, 3chedule 7. 

25. 3ee France a~d Greece, Cha~tecs Nine and Ten, lat.àA 

26. The enu~eration is exclus~ve and pot indic~ttive: ~Q~! 
à~ll.ul_:i~ __ i.Qjl~nL April 1 S, 19Q2, ~1~~A.1aniliQ (1992)-
0.11.1. 744. The cnaracterization of a claill as Jlaritime 
claim i3 done by strict interpretation of the ~2n~~DiiQD~ 
for the situation in Belgiuœ see, L. Delwaide,~Saisie' 
Conservatoire des NaV1res de ~er en gelqique"(1984) 
JL..t1.1.L. 248 dt ~49 (har.:?inafbH' cited as Saisie 
Conservatoire en aélq1que]. Also, Rodiere, ~Y~à~ note 9 
dt para. 199. Wlth tesp~ct to the notion_..c.f_ lIaritilie 
clat. see II~RY~11_~~'2m.1I,~_g!An~~~L October t, 1969; 
(197q) Or. Europ. Transp. 217; IIibyn~l __ ~~ __ ~I~li~I~ 
ill§.t~.nÇg __ g!A!l!,it:2... Fe 15 rua r y " 1974, (1974) 0 r. Ku r o·p., 
Transp. 277; ~IiRYn~l __ g~ __ ~I~.i~I~_ln~lIAn~~ __ g!!D1~I~~ 
April 26, 191b" (1977) Dr. Europ. 'rransp. 11q. ~2.il .. ~1~ 
~~~H!AligL. J u l y 11" 1 9 a q , i!A~=A!l'Anli:~gL (1 9 a 5) D • !! • !' • 
15q (the br~ah of a contract of selling l ship 10es not 
~iYe r13e to a maritiœe clalm); ~QY~_~~~Q~~l __ g~_i2Y~D~ 
r~oruary 9, 1984_ g~ll!.!!L (19d5) D.I1.F-. 156. "" 

27. A~t •. '1 (~) of the A..t,~~.t_~~lll~n.ti.Q.n.l. Sea, also, Saisie 
Conservatoire en Belgique, iYR~â~ note 21 at 249 in w~ich 
the following cases are reterred-as establishing the.rule 
that a simpla' allegat10n of a maritime cl~im is 
sui fic,le nt: J. __ ~~--:;-;;;;AD"!~L:~L Fe btuary 15" 1973" 
~11l~.:1~2.l.24. (197'3) J.P.A. 11; ~-,-SA1~ ... __ !1l!~I§L Novemb:er 
19, 1976, A9i2§_!i&Ql~~§4 '2Y~_~~~R~~1_1~!n!s..t§L Fehruary 
1~, 1977, :r.h.f!ti~.i. 4..L __ ~AJ..~.l._All.!~t~L 'December 18, ,1980, 
Iyai!§L Also, I.i~~BA1_aiA!~_'2AI~'kiAl-H~~A~AL Nov~.ber 
1 7, 1979" kA .a2.D.l.t~L ( 1 9 a 0) D. 1'1. ,. 2 2 J a t 2 2 5 • . ..,. ( 

28. Art. 3(1) of the !..tL:~~!_~Qn!~.nii2n~ 

2 <). . Art. 3 (") of the ll..ti~.t_&2Jll~li2.Q... l..tiIU1J1s1..:._Q!-'tt~.t 
111~!~llÇ2_2'_All~~~~.&. ft a y q , 1 916" !21!.â=!i~g2I.&. <.1 977), 0 r • 
Europ. Transp., 113. 

30. Art. 3 (1) of the AII~§!._~Qn!~nl1QnL 'l'etley" ~U!2'[~~ no t.e 
1 ~t 463. 

J 1. ~tt- • 3(14) of the A.'['[~§~_~Q»1~n1iQn ... TetIey. ~lUl.~4 D_ote 
1, at 463. 

32. Art. 3 (l) of the ![~~_k.211~iigD ... , 
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33. For ~ Uscussion aoout the ~cono\'llic enti ty doctrine see 
Cha?ter Three, ~n1~~ 
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QI~~lQj_QI_~~~1IQ~-2I_~~!îgIBQ_QB2Yf-~~l!Blj~_YI~]B 

lB: rB~Bç~_.A~_QJ_ABj1â1_QI_âHlf~ 

French lav of arre~t of snip3 has a duality of sourçes. 
.. -

The f~rst is the 12~~ __ A~I~!_~gD!sn!!~D which France ratified 

and adopt~d by virtue of ~~~~i __ ~2~_S8=1~_Qf-~~n~~Il_!~_1~~~~ 

The AII~~1 __ ~21l!.!it!1.~iS!n applies t,o' ships flyinq a fl-aq of a 

staté'which i5 a party to th~ Conv~nti~n.l In addition, Frencn 

court3 ha.va extended the ap pl.~ca tion of t'he A.t.t~~!~21UiUX1i21l' 

t.o ships of tn.ird COUD tries loir oV i:1e1- tha t the cla illl i s a 

_aritille cl,~lm froll those iDclUyed in Art. l(l)-J 

Th~ second source ls the int~rnal lavas codified by 

ni~I~_R2~~~~l=1~1_2L_Q&12~~_ll~ __ 12il and aœended by' ~~.t~i 

.. .lIsta._l1~1~Gf...r~Jz~Jl~~l_1~~1,21i~ The. dOllèstic Forench 1all hêfs 

, 

-. 

a residu-ary, charactet and applies tO arr9st cases vhièh rio not 

involve any axternal factor 3 ~r "bieh hav9 internation~l 
. 

ele.ent~ bu~ 'the clai. i6 not a ~aritim~ claim 
, -

arising fro. 
, \ 

those claills included in article 1(1),6f 

. - ' 
- *~ -

'l'he re,9i •. e of the ~"~_Ç,~ll:IiJl!igJl is rliff~r'ent" f,roll 

tb~t of 'the do.estic' French ,la,,_ Unde-r the regi/le'of the-
- , 

f-
-

-r;-
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Conven..tion- only a maritime creji tor can arrest a ship. , -
l{evetthel'9ss, aIl he has ta J.ù l3 alle1€ the existence of a 

m~ritime clai~; not prove lt. 5 8y cantrast, unrier the 

domestlc Franch law, dv~ry çld~~ant 15 entitle1 to arrest a 
l) 

ship, but tha creditor has ta ~oun1 his claim in principLq.6 

Depending on wnich re~lme ~5 a~~11e1. thp. consequences of t~e 

~rres~~f ships lay be dilferdni tor creditors of lffili~ted 

shippinq companles. 

j.~ EtQi~fii~D_Q1_f~~gi!Q~~_Qt __ ~hiR2inJ_g!gQ~~QIRAA1~_~~~1t 

She AI~g~~.~Qn!~Dl1Qn 

2.2.1 Att~~t_2i_lh~_QL!~nginl_~il.~ 

arrest of the - ~hip. in conn~ctlon with which th'~ cl,'tiJ arose', 

the 50-c-lllea "aff.;nding" ~ii-. This Article, jo~s not 

distLngUii~~tween maritlm~ Ildnees and othdr .ariti.e 

claiœants. ao~h ara entitlej to arrest tha oftending shio. 

According to the general ~rinciples of s~ritim~ law~ 

r~qht to 3rr9st _the offenâin~ ship if thé ship has been sold 

and transferred to a new qwndr. 7 F~r t~e saœe reason it seeœs 

that a non-maritime lienee crd~ïfor will lose his right to 

'arrest the offenQ~ng shlp whén a charteter 15 liable on the 

clai, an~ tna ship has been tèdelivered to its ovne~.· tbe 

,~ 
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corr.pcthess of thls lnterpretatlon 1s not, however, 

accepte-:l. 

this confUSlon because lt àoes n'Ot 1tlalify t~e r11ht to arrest 

the offenjin1 Shlp when the clalwant i5 not ~ maritlme lienee. 

An ~xample ot the conlu51on courts experienc~ in 

connectlon wlth tnls l.ssue can U~ ":oun1 in the 1ecislon of the 

1q14. 9 On the fact3 of the 

case, 

re'llstered .3hlp "Atlantlc-Mei[l.:1E::r" whil"? it jockej ln a 

spani::;h t'orto The order was '1....l.v~n by ~he capt~ln of the ship , 

in w[,ltln~, but it wa.5 U18ntlo:-te"l t~at th~ n~c~ss~rl~S were 

3upplie'i on oehalf ot tne Cn4[LererS wlthout any further 

speciflC!tlon. Th~ chartert'rs I.dllei to oay th<:? aIDount due. 

Creditors attempted to arrest tn~ shio ln connGction with 

whicn the c131m arase aiter tne cn~rker party ha1 explred and 

the vessel 1ellvered to the owners. 

The ~QgI_g~~~~~1 __ 1~ __ ~gY~n allo~~ the arrest of the 

"offenHnq" s.hip on the ~round th~t in the absence of any 

restrlctlOijS in the text of tht;! C0nvention, the eXplrdtion of 

the chôrter party does not deprlVl:: cr'?Htors of theu· right to 
" , 

arrest the chart~red ship.l0 

It is evident. however, trom Art. 9 of the Atts~! 

f;211!.!tlll!Ql! tnat sucb an~ ~nterpretation is not in conforlIIity 

vith the 3p~rit of the A4~~~ __ (Q~~~n1iQD and th~ lntention of 
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1ts jrd::tf>rS. /'Iore 3P2C1t'l.L:d:'lj, "rt. '1 ~xplicitly stat~s 

tnat th~ Convèntion snall not ..:l-= conc;trul"1 "as creatinq <'Iny 

uO Dot eX.l...5t un~<?r such bw [appli€'1 by __ 

the ':ùurt Whl~h had .3elS.l.O or th~ cas,:> J, or 

a pp Il ç ~ b l d • " The r e i s, th è r 02 b r t:', '1 i::> u b l ~ con n .... ct ion b ~ t W€.., n 

w~lch rri1nc~ ~ 1.~ fJ 130 

(a) 

(b) ~om~ at th~ ~arlL1me c~alW~ IJr Wh1~h irr0st lS permitted 

unjer t~ ~ 

11en .3 !Jy 

11~I!2..!. 

1'hus, any creil t,)[1 S ta 

arrest the off€ndin~ 501? ~hou~u Dd con3idere1 in thq liqht of 

the 3.bùv~.' 

If the clallll 13 ~n the 

of the of[~njing Sh1~ 13 ~errn~tt~J irr~3pRctive of any chanqp 

of ownershlp or expirat10n 01 th~ chart~r p~rty. The ~u~~tion 

of which law determ1ne3 the aX15tdnce ~nd prioritles be~ween 

lIarit1IDe liens ln case vI. j cùnflict of laws 1s not y~t 

solved 13 , but in France the tçOlency 15 ta apply the 1~1 <, 

o 

" 
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ïQI1~~~ r~~nch law rèco~n~z2~ the c~llowin~ dS m~rltime 

llens: 15 

, 
( a) court costs for the sale 01 tae ship; 

( b) costs of the harbour; 

(c) w':lge:::; of the mas ter ànj cre ... ; 

(j) cla Lu for salva~\:; a no. general r.l.v~r~C)~; 

( e) clalm3 for collIsIon, JdiiDaCJ~ to ;:Jort.::;, c131m3 t or 

person~l injurIes to the pa5~enq~rs an~ crew, claim, for 
. 

103s or 1amdge ta the lUy~dJ~ or '1001S carriei on board 

the s h'l p; d n j 

(f)' cl:ums ~rls~n-J !roru contra<.:t~ m~ip by th" master, out of 

the home port, ln accorjancE: with his leg:ll power in view 

of lceepInj tne ::.hlP sat~ OI. roI' the continuat~on of the 

voyage. 

If the 'maritIme cl~lru lS Dot a m~riti~e lVo, th,= right 

of th~ claimant to a'rrest tne offen1inq 3hlp shouU ..-be 

preserved as long as the COn..lltlùns I{hich creat"?d it r"lIIain 

the 3ame. Thereiore, if th~ snlpowner who was liable on the 

claill has 501d the offending Shll-, a credit.or whosf' cl':lLm is 

not a maritime lien should not nE ~ntitled to arrest the ship 

i~ the hanis ot the new owner.si~~larly, when the chartprer is 

liable on tha claim, arrest of th~ off@nding ship in th~ hands 

of the innocent shipowners snould be perraitted only durinq 

the period of the charter party_ 

• -
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For t1d5~ r~dsons, Wl.th 'FI::-1t rQ~;:;..>ct, l ...... tünk th<'lt th\! 

court oU1nt flrst ta ndV~ dX~~lJ~1 w~ether t~w supply _ of 

only once 3Jch a ll~n was ta",n.). ta ~)(i"';t, ta 1~ve p"rmitte-i 

chartdr-partt. 1 7 

ln tn", ~lt.:rn~tlve arr~st anotl1"r. "htr,;)f th\" 1t>fE'n1~'1t, the 

so-callt.'l ".s1..3t~r-3nl.?". ".;).l...>t~r-"''':lplt h"," 

clal.l1l. 'ccorhn~ ta ârticld J~l) 

the ~hlpow~~r l~ llsble on tn~ cl~i~, "~istqr-3hip" i~ dn, 

shi p l n the s 3. !I ~ 0 w n El r s h l P 3 S t Il.3 ,() f f ~ n i l n 0 

when a persan other thdn th~ ~nl~awnpr is liablq on th0 cl~im, 

is n;:>t v~r:y clear. frE:nch .5Choldr:s haV8 bee'l 

Accorilng ta the tlrst Lnt~t~r~t~tion, ~rticle 1 (U) ot 

D~ constru~i as œe~ninq that 

"sister-shl.p" lS any p ers 0' n s h", vin g 

possession anl control of th~ ~hlp ~imilar ~o that of th~ 

o 
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reqi3ter~i own~r.18 These p~rsons ~r~ accor1inl to thls vieY 

either the jemi$e charterer (allnea 1) or a time chartert:r 

vith delllise of the ship (alined. 2) but not a siœpla tl"e 

char:er~r.19 

Accordin1 to tne second ~nterpr9t,tionr ~sister-3hip" is 

any otner 3ni~ belon 11ng to th~ ~dr30n liable on thA cllim. 20 

The supporters 01 th1S opinlon ar~u~ th~t ti~~ ch3rter9rs vith 

jemlse 0: th~ ship are lnclJdeü ln the term 1emis~ ch~rterer~ 

of alinea (1) ot para. (~). Th,=ro:!for:" alin'?~ (2) rcf<=!rs to 

~ny person~ oth~r thdn the owndr or 3emise charterer, i.e •• 

tille or voyage charteroaI:3. Z1 lùuS. if a tirlE> or voy."qe 

charterer Li perso:lally liabl~ on d !IIuitime ClÜlII, any of his 

ships w111 be sub)ect to arrest, thouoh on1y one of thorn may 

be arrestel. ThlS latter intêtrrpt,tion has ~~inei ground 
... 

recently and 15 consi~tently âp~llej by the French courts,Z2 

~.1.J Ihi __ nQs1Qn_~1 __ ~1~~~.=~h.~_.n __ !h~_tQn~~11 __ Qf_~h1~~iDg 

g~~R_~QI~~Di~~l 1h~_~~iQt~_~t_~~QY~_~RR~~I2n~~~A 

been unjermined by the phenomenon of one-ship co.panies which 

co.prise a group. The f~ct that every one-ship co~pany has a 

distinct personality and tnat the ship i3 the only asset ot 

the iefenjant co.pany has resultei in liœiting creditors to 

proceedinqs a9ainst the otfenœ~n~ ship only. NeverthE>less, 

a.x;-restinq the offe.nding ship maï be difficult because either . 
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the 8hip ha3 been solJ, or hd3 sunK or i3 jifficult to lo~ate. 

Therefore, creiltors vf one-shlF comp~ni~s fr~quently require 

courts tJ extend the notivn Ol 313t o r-ship to other ships of 

the group fleat. rhey bas~ th~lr reque5t on th~ follovinq 

grounJs:Z J 

(a) . Slnc~ the deator company i5 "1 "duml1ly" corpor,tian 

incar~orataj ln thA dctlvltle~ of thp group and created 

only for organlzational rt~sone, thp qroup as a whole 

8ho~lj be h~ld llabld and Stdn~ o~hin1 th~ liabilitif~ of 

it3 con3tltuent memoer3. 

(b) .3incp. the ships ,belong.ln'1 ta th'" qrou~ compani~3 are 

ultimately ahlps of tne ~rou~, th~y ar~ owneJ hy th~ same 

parson ~r pdr30ns and dre th~ref0r~ sist~r-ships. 

french courts hav~ re5p~nd~j ta this n~~i to ?rotect 
, ' 

"group apP;?3.rance". Accor':iln'1 te this theory, 

presumption that relateà corpOrdtlùn3 ~9pe~r ta third ?~rties 

as one sin~l~ eot~ty, the J[OU~;l4 t~~r~fore, thp ShlpS of th~ 

differ~nt on~-Shl? com~anies ~re considered to be 3iJt~r-ships 

and arrest 13 allowej. 

The conjitions ta De iult~11~1 for t~~ thoary ta apply 

are the followinq: 

(a) There should be an externa: &lement which will canstitute 

the oasis for the grou~ ~~~earanc~.z, $uch an elelent 
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can be the fact that a company 1s controlle1 by 

~nother26, or that the ~tOUp comp~nies have common 

address l7 , or that the shiFS are operated by the same 

person Z8 , or even the fact th~t the ~ettor company and 

the snip undac arrest have Q ~omm~n or s~milar namp.~9 

(b) There should be good faith ot(thP creditor ln believing 

tnat ha was dealing wlth th~ ~roup ~s a ~inqle entity.JO 

rhig qoo1 faith ot the cla~mant i5 presu~ed to exist once 

the external element of ~rou~ dp?ear~nce is establishei. 

Therefor~; lt ls up to the group companies concerned to rebut 

this presuœ?tion by prOVlny tnat ~ither the comp3nies jo not 

have èconoœic ties or the clalm~nt ls not acting in gooi 

The 1ea1in9 case of the tb~ori of group ~ppearance 1s the 

decision of the II~RYnAl_~i_~Qi.~I&f_j~_RQ~~n of April 1, 1980 

with r~qarj to the vessel ~Ali~'.Qn=2t~~~~t~lY~!! The facts 

of this 1ecision are typical of what is sometimes described ~s 

"maritime fraud"~3J The shippin~ ~roup Almar created severa! 

one-ship companles incorpoLàt~J under the laws of 

flag-of-conv~niencé countries, e~pecia!!y that of Liberia. 

Almar also owned 33 percent of a Dutch corporation vhich acted 

as charterer of some of ~ts vessels. A1iakmon ~aritime 

corporation vas one of these one-ship companies whose vessel 
. 

vas chartered to DUffel. AS a tesult of unpaid necess~ries 



o 

• 

\ 

103 

proYl.ded ta the v~ssel, on oehâlf of the charterer, thE:' 

creditors, a French to arrêst 35 

sister-sh~~ a ship oelongln~ to ond of the corpor~tions of thp. 

group Altllar. 

The lafenrlant shlpownin'J c,)mp~ny of th~' sistp.r-ship 

(~) that the m~rltl.~e cl~l.m dCose ln conn~ction with n 5hlp 

that o~longs to l co~p~ny iifferent from that of the 

(b) sinc~ the"llchart~rer lIIa$ t'er,.,..>n.111y lli'iblp 0n the cl'\im th<=! 

Convention perml.ts th~ arr~~t Plth~r of the sh i pin 

conn9ctlan wlth wh~ch th) Clqim ~rosp or of lnothar ship 

of th~ time charte[~r. 

The Court jl.d nat acce~t the ~bovp ~rqumentatlon. Cn the 

facis of th~ case, 31.nce. the cnartdrin? company hal suc~ c~ose 

economic ties with the grou~, thp. Court presuœeJ th~t tne 

charter party was fictltlou~ ano, 

operat9d in reality Dy the shl.~vwninq com?any.3~ FULth~rmor~, 

the different ~roup compdnle~ ware controll~1 by th 4 s~me 

shareholàers, had the .same aàù.rt=ss in r.iheri~ ~nj their 3hips 

lIere op~ra'ted 0'1 the 5alB~ dellll.;)..: ch~rterer. Theri:!fore, the 

c~=ound that cred l. tors got tnç impression th:ü thAy were 

dealing with the group Alœar Wbose Yésqp.ls vere consi1ered to 

be "sister-.s.hips" df the 3hlp ln connection with vhich the 



'. 

= r 

104 

claill dr05e.:J6 

As .. 3 result, the Court ùl.d nat apply par~. (4) but para. 

(1) of Art. 3 of the A!Ii§!~2.nl.sUl.U.Q.n ... The Court in tre~ting 

the group Almar as one ~ntl.tJ, n~ld th~ group liable on the 

clailll br axt~ndinq the nOt.l.on ot "si3ter-ship" ta any shio of 

the qroup fl-aet. 

j.J lbj ~~~tj~~l~D __ Q!_~I~~.!Q.~Q!_gI~~~~ __ Q!_~Q.~~~i~~_Ynj~. 

1h~_gQm~~~i~ !~in~~~l~~ 

Unjer tne reglme oi the Jom~Btic French law both m3ritlme 

and g@neral credl.tors are entl.t~èÙ to 1rrest any of the ships 

owned by the person lianle on ~h~ claim. 31 

A probl~1I that aJ:ose under tné iomestic french law, wa!3 

whether creiltors could arrest tne 5hip in connection with 
~. 

which the clalm arose, when the chart~rer Wa3 liable on the 

clai~. FrQnch schol~rs are divl.de~ on this issue. 38 

One scheol of thouljht, It:ù Dy E. du pontavice "ind R. 

Achard, ar1ues that creditors can arrest the offendinq ship 

durinq period the of 
o the chdrter party because the 

imœobilization of the Shlp does not ~ff~ct the right of a 

shipovnet to collect tn~ hire. 39 

R. Rodiere, on the other band, h~s observed that only the 

charter party can tell wheth~r a shipowner is entitled to 

collect the.hire despite the ârrest of the ship.40 ~hereforet 

" \ ' 
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he is in prlllClple a~:nnst th~ arrest of th~ offeniinq ship 

when the tlm~ ~hart~rer 15 Llaolcl un t~~ rl~iœ. 

french courts have aJo~t~d d miiile position. If th~ 

creditor of the tiœ~ ch3rt~r~r Ad~W th!t he was contracting 

lssup; ~ receiot in 

the nam~ of th~ ldtter, .:iuch 

1rre3t th~ chartereJ ~ùl~ or 

"1rOJp "'?ped.cance". "1 

further,uora, the theory ut 

apDll~j more ~a311y un~er th~ ~~~~3tic ~r~nch L~-lf- than under 

arti;::l~ 10(2) 

p+esuœptlon that ~n tne abs~nce of ~ny publicltion of the 

his own o~néflt.4l 

• 
. __ I ____ _ 
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1. Art. 6(1)1n conjuoction with ~rt. 2 of the !~~g~t· 
~Qn!~n~iQn. For a coœmènt on the relationship between 
the A'I~§l_ÇQAI~~liQn and French do~estic l~w Sè9 A. 
Vi~lard, "La Saisie Cons~rvatoire de Navire pour Dettes 
je l'Affreteur a. Tellps" (1:185) D~lhr~ 579 ~t 580-2 
(herainafter cited as V~alard]; also, If. Tetley. lHti.U.11l.Ê 
.L1!lIl~ __ ~ru1_~1~i!§ (1985) at '.p~0 (hereinaft-"!r clted as 
Tet19y J. 

1. Vial~rj, ~Ul~~~ ... note l élt Jùl~ retley, ~.!U!ts ... note 1 at 
440; IIiQ ... _~~i ... __ ~Qtgs~yX... July 28, 19b9, L~Jy=11Y~~ ... 
( 1970) o.,.. r. 11,; I.iR~_~.Q!!~ __ 1}in1::lf~.l.si.r~... Sep tell ber 
19, 197~, HQ~~Q::i.~~~1QL (1~7a) D.'.F. 734; f2Y~_~~~R9~l 
~s_R2Y~n.L Ju 1 y' , 9, 19d1f, A.kl..âJlli~::l1~tin~.... (l'9g ') D. M. F. 
167 •. 

J. Art. J(~) of the A~~~~1_~~~x~n!iQA... Also, vialard, ~~R'~ ... 
note 1 at 5d2; Tetley, ~~~,~... notq 1 at 440. 1,.b ... _~2 •• 
l!Qt1~~.\l~ ... July 28, 1969, J..gg.t=1AY!~ (1910) D.M.F.111; 
~2Y'-_~~QRR~1_j~ __ E2~~n ... Açrll 15, 11S2, Q~~=A~1~ntifg ... 
(·l9~2) D.P1.F. 7qif. 

~. Vial~r1, ~~~IAL note 1 at SdZ. 

s. Art. l(q) of the A~~~~~_~~~~nli2nÀ Seg, ~l~o, I.iR~ 
~il~s_~Q~_~~Q~I~~ ... NovemD~r 11, 1979, ~~ __ ~2n~~ (1980) 
D.~.f. 2.23 at 225. The Coù.rt ~xplicitly stated: " ••• 
selon la éonventlon internatlonale d~ Bruxelles de 1952, 
••• il n'est nullement n~c~ssaire que l~ creance soit 
certaina, liqui,de 'et eX~-J~bl.:!; qu'il suffit qu'ell~ soit 
sim p 1 e lB e nt a 11 e -1 u e par l'a u-t e u r ri e las ais i e 

" consatV~toiré." 
-

6. R. Rodiere; Q~~~ __ ~gIiS.~~~ __ ~g __ !~Yi~~ (1980) at paras 
198-9 (hereinaftet cited as Hodiere]; E. du Pontavice. 1~ 
~1~1j~_~~~ __ I~!i,~~ (1976) at pa~as 356-7. Also# tQY~ 
g!lR.2~1_:l~_.R211~nA. J urie 2 2 , 1 91 3 1. ( 1 91'3) D • t1 • F • 9 1; ~.Q.lA. 
4!1~.Qil_~_BQll.illL January 26.. 1973, (1973) D.". F. 544 at 
5q8. ~2~ __ ~!~~»~1_~~_j.iU~~~ .... July 30, 1915, ~in~~_Q~ 
~iA2~ (1976) D~".f. 223; 1 •• ~~_~g.~_~AI§$ill~... June 8, 

_1912, (1972) D.M.Y. 740. ~2~~~!~R~~1-S!!i, ... ' Match 1, 
1-977, Q§Ùllg ... (1978) D.M.F. !:>29. It 15 at the judge's 

. discretioD r however, to ~rant a usaisie conservatoir,": 
Rodiere, ~iR~§~ at para. ~02 • 

. " -
1 • 
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[her-einafte.r- citeJ as du Pon~dvic'"" J. 

9. The woriinq of section 21(4) of the 1~~~~~~ __ t2~'t_A~i~ 
12Ql~ is~ therefore, pr~rerdblein th~t it states clearly 
that th~ per-son llable On tnd cl~im ~t the time when the 
action ~rose shall he th~ ~~npficial own~r 3t th~ time 
the actlon is brou~ht. 

9. ~QYr_l~~RE~! __ l~_~QY~D~ Jun~ t~, 1984, Al1lnli~=~g,in~{~ 
(19'L;) D.M.F. 167. 

, 
10. !J21:Q.L rhe Court stated: Lfdrt •. 3(4) de la Convention ne 

limite pas la possiblllte Qd ~aisir le navire affrete a 
la 3e~la periode je l'aftr~td~ent, il interj[t seulement 
la sais~e d'a~tres ndvirp5 ~pparten~nt aux 
pro p r lat ait e 3 • 1\ 

11. for the taxt of thl.3 ':on vont ion, se'" !'l. "i-. Sinqth, 
Inl~~:!l~~i,Qtlsl ... j1gI1.11.!!~ __ 1.~~_!l..2 ll!!!lll.ism.a (1 <313 1) v 0 1. (~a t 
305 l. . 

12. Frlnc~ brou~ht t01S conv8ntion into force by Law of 
fpbruary 19 .. 1949 r~placçd of. th~ Law ~o. 67-1) of January 
3, 1~67. 

14. R01i-er<;?, ~.Y~~L iloté 0 dt 1·4!~ see ~1:;0, ~.Q~'_:l!~IUH!l 
l!Al~=~~=~foQl~n~~~ Decem~~r J, 1963, M~m!A1~L (1984) 
D. 11. r. 743 i ~52ll .... 4!Aj,.l~ Jan u ~ r1 5, 1 q q 2 , ( 1 9'34) D.". F. 
341. > 3u contrast, prof-a.5;iOr ,. Vi%ilard in "De Qu~l.ques 
Aspect3 Theoritigues lU 'H8~1me. les privil~ge~ ~aritimes" 
(1984) 12 ... lï.LI .... 323, i.:. ln iav'Jur of the l~w of ,the sllip~s 
fV"1. .30 are Battlfol and. l.dg'HJe in Q.tQ.i1_!1l1~J:n~liQll.41 
.e.rl.!~~ 7 the d ., (1 98 J) a t p d Li. ") 1) 3 ., 

15. J. Villeneau in a summacj ot the Fr~nch l~w on li~ns in 
retIey, ·~.E.~L note 1 at J77. The maritime li~ns are 
enn~mer~ted in Art. 2 of tn~ 121~_~~nl~nliQn_QD_nJli!i!~ 
'.Li~.n3_ -,~1l~_l1SIlg,Q3~~.L an j <.1 r t • 3 lof La" Np • 67 - S ,0 f 
J~nu.ary 3, 196.7 'oy wh.icn Fr"lnce ratifiei the 1~.§.1 
ÇQ.n!Qll~i~U!... For /Jote jetails ~e~ "'et l,ey, ~.!Aj2I~~ notE' 1 
at 97" '126, 14d, 19a, 116. 1d7~ 257. 

16. June 19_ 1984, .A.tlg1l1i~1Uij,.ij~!:L.(1985) D.I1.F. 167'. 

17. This solutio,n va$ folloil~J JJy the ,~2.YI __ i!ARR.tl~.d!.!i.lt· 
Dec9-lIber 3, 1983; liU'~~.Q~ (.HB,4) , D.P!.F. 743; ~A~ • .b.tl . 

) 

t 



• 

, 

,~-' 

18. 

19. 

,4-

\ 
108 

~2!A_~~_1~ __ ~2Y._~~_~~~~i2~~- January 1~, 1393, ~~~~A~ 
(1984) D.".F. 32d; ~2~~.~~ ___ ~2YI __ ~~~§1 __ g~B2Y§D~ -
septe.b03r 24, 1981, ~2nü::~ÂI.L (1993) O.,I'\.F. q9. Also, 
see, Vial~Id, ~y~'A~ note 1 at ~qG. 

ju pontàvice, ~YRI~~ not ç 7 at para. 352. 

The opinion of'professor du Pontavice is based on a 
decision of the ~Q~~_g~A~~l~_Q~~~~~Q~IAh (Egypt), ~~rch 
15, 1969, (1911) 0.l'I.,7. 7,41 in vhich the llI~â! 
~Qn!gDSiQD was a~pl~ed. 

20. Vialard, ~J!2I:~~ note 1 dt ~-dl; ~. Aèhar1, Note on th~ 
deéision 'of ~2y,_ .... g~~~~J. __ ~~ __ l!QY~n"" June 19, ,QS4, 
!!l~n.ti.~_l1~Iin~I.L (19 ti 5) D. t1o. f. ·a t 16 7. 

21. 112ig.!. 
, ' 

2 2 • '~. __ 11.i~~~1i.4~i2n~ ,.lu l y 1 7 , 1 9 8 ~ , (19 8 ') ) 0 ~ ". f • 1 ') G ; 
I.l:i12.L_~2J!.I._B.QY~n~ April l, l~dO, (19~O) D.~.F •. 426; ~~:i~.I. 
~Q1A.I.~ Jan u a ry 1 8, l 9 8 J , ( 1 9 8 4) 0 • 1'1 • F. 32 B • 

23. See' P. Emo, Note on the .1ecisl,..on of l'ilu._ .... ~2IA_aQYg.n'''' 
April 1, 1980, Aliâ.tJ!2!l::gr~.es.li,tI.L (1960) - D.M.'t 426 at 
429., 

24. See the decision of the I~iR~_~Qm~ __ ~~r~~il12~ April 27. 
19.76, :!illl ___ i~i!hL {1979}, Dr. Europ. Transp. 634 
(hereinafter cited as IÂ~ï.lll~_Bii1hJ~ Th~ Court at p. 
640 stated tne theory of CjtoUp appearanc~~as fOllo,vs: 
"A~tendu qU'en vertu de la tnaori~ de l'apparencè 10nt la 
juis,?rudénce fait, ainsi application, une personne pf>ut 
p.asser aux yeuX' de tie'ts ~out' titulaire je ,droits, d'un 
etat ou d'un P9UV01t, alors g~'ei realite ell~ ne l'e~t 
pas et si cette personn~ acco~plit un ,acte juridigu~ avec 
u~ tiers de bonne foi, c~tte acte pourra ~tra mainteriu ~t 
declare opposable auver~table titulaire du d-roit, lor,sque " 
deux elallants seront re'unis 'p,our corlstitu~r l,'a-pparenc>;! 
juridique:, un elemeqt ~ateriel comportant tout -les 
signes exterieurs de la's~tu'ation veritable, un elellent' 

~ psyChologique co,nsti-tue, .par ,l' arrau,r cOilmise sur ,le vu_ de 
/ \la situation exterieure." _ Ses also, lti~UI.D.AL~i_~;QU~:t~!l 

!lLl1U§§iU~L Apr11 27, 1916, (1976) Scapel 4.6; :r.i!(L­
&.2 • .,L_.lf~U&UÂ.L MOYe.~e-r l}, 1979, (198,0) D.",.F. 227. 

,25. llul..llllLW,.t.tu. ~:2nL-.llO~e .2~ at 64'0,. 

26. .aJ.~ ... 
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Ali~~~~n~2R~'.11L (l~eO) D.M.F • 
. ci ted a s I.b~_Al.A'.m2.D::.f.lQ§.Q~ui:J.l1J.J. 
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,47. ïh~_A1J.àU-2n=i..t2~~~,.i.l1L ~y~~g..&. note 2b i'lt 427. , 

29 • Ilti4.J. 
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29. See~. ~arguet, Note on the j~cision of the ~2~~_ù!A~~1 
g~_iQYi.nL A p ri l 1), 19 U.1, ( 1 j (2) O.". F. 744 1t 749. 

30. Ih~_~1!!1_~~11hL ~Y2I~L not~ 24 ~t 640. 

31. Ih~_ali~tmQn=f~2â~~~J.~L ~~~~~L note 26 at 427. 

32. -(19<30) D.l1.f. 4lb atfirlR~d by ~QJ.l.t._-!.Î~àlLI2!!.l. ... ;li_ .... .RQ.Yfll4. 
ûctob~r 27, 1983, (1'.ld4) V.M.f. 239. 

33. A. TinaY["ç, "Le frau.a~ rtar~tilll~ ~t·le Connais!ipsent"# 
Communic~tioD a l'Associdt~on Yranc~ise ju ~rolt 'aritime 
( A • r. D. " • ) ( 19 t3 3) Q~.!hI.!.. 3,65. 

34. !!1B~ __ ~gm.!._a~~nL' Apr~l l, lq~0, !li~tmQn:gI2~~f~i11L 
(1930) O.:1.F. 426 at 427. 

35. l~JL 3ee aiso, ~QYr_g!g~~~~_j!!i~..&. f~bruarl 26, 19ijl, 
A!tI1QB:~ (1982) D.n~f. 77,dt Ql. 

37. Rodiere, §.lij2,J;.~L not.e b at p~ra. 19<); --lu Pontavice .. ;},lH2Iàc. 
note 1 at para~ 3)5. 

dt 5d7. 

39. Du ",Pontê1vice ~.!U~~jL note 7 dt pïllra. 3'S1; R. Achard, Note, 
(198~) Q.!.~.!.l.!. 331; ~bg~~~_-âIBi!r~l~_J~Il!ll~~j~_E~I~~L 
1ecis'ion Ho. 450, NOVember ~, 1'JA2, (1983) D.r1.f. 246. 

40. a'odiere, ~Y.e~.s.L note 6 at para. 189. 

41 • ~QYI_~!~~~J. __ ~~_îg.!l..&. D e.c e w ber 6, 1 9 a ~ , ~.E~t1â!lL· (1 985 ) 
D.M.r. 589. J 

42. . S~e du Po.ntaviCè-, ~.Y2il.L note 7 at para. 61. ~.Qy, 
g.!;11U~§1_g.g_1i2yjfL. 1'1 a y 11.. 19 cl '+ 4' QQ!~':... (1 985) D • .,. P • 162 r -
_~2Yt~~~~~~A1i2nL n~y 10, 1~8), ~~lls.L (19g~) D.".F. 
269-. - . . 
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~l_~BQI~~IlQ~_QI_~~~Q1I~~~_QI_AI111IA1~~_~lilEEIH~_ÇQ~f~~l~~ 

~~Q~~ IB~_~~~~~_kAj_Q~_A~E~jI_QI_~~lE~~ 

Llkc th~ French l~w, the urèe~ l~w on arrest of Shl?5 has 

a 1 ua 11. t Y 0 f sou r C ~ ;;),. 

ConY2n!~Qn~ Th~ Convent1on 15 ~ârt o~ the Cre~k law by virtue 

of Laq~slatlV0 D~cr~~ 4~70/1Job, dr1 ~n?lip3 te thos' cases 

that involve a snlp flyln~ tn~ lla1 oE ~ country whl.:h 1S a ---
p~rty to th} CCnventlon. 1 Tn~ other ~ource of ldw 13 th~ 

domestlc Graek law wnlcn applle~ te il3~ute3 betwa~n ~[eek 

partIes or partIes not cover~d oy the ronv~ntion.~ 
'. 

~re~K courts have net d~alt wlth th~ Issue of whet~er th~ 

right of a marltime credltor to àrrp.st th~ otfenJing 3hl~ by 

virtue of Art. 3(1) of tnè çQ~ïsnilQn shal1 d~pend O~ the 

nature of th~ claim. Th,€ dOllunant opinion J.n the legal 

recognizes tha dlstinction of mdritime claims to m~ritime 

liens and other claims. l 

Unje~ Art. 9 of the 



o 1 1 1 

the eXl.st~nc8 of marl.tlme ll.dn..:;, ..l-> well 3::; of ùth~r riqhts .l..D 

by tn~ law 01. tn? fI'll cf the ship, !:eut th~ 

1S thè Greek law. 5 

. -
112Q_fQ~_1h~_QnlIl~~1.Qn_QI_~sIl~.~_2~1~~ I~1~11ng_1Q_n~~ltl!~ 

~nhançlnj th~ attraçtlv~Uc~~ or 
. 

propOSl.tl.,)n. 7 Accorjl.n~ ta Art. ~~~ o! th0 ~r~~t_~21~ __ 2f 

conS.ljer~j t,J Jlve r..l.s<::! tO rudr..lt~UlO:: 110>ns: 

(a) kg21Q~ld_l~gl~i~ 

(b) claln3 for masterls and cr~w·.:; W3J0<;; 

(c) salv"1~.a; 

(d) collision dama~~s: .. 

(e) Sf)o?C131 le~i31ative r1.)ht...>. 

rh~refor~, a CreJltar Who tri~3 ta arre..>t ] .:;hio in 

Greece Dy vlrtue of Art. J Ol. 

the law of the flaq of the .sn1t'. ff :"50,' 'lis rïlht to arrp.st 

th"e offendlng Sh1? 1S ~naffected br any di~po~ition ~f the 

o 

,. 
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~ ~ je n c ~- t h a t the sallie fJ)Xi3t~i ",t 

when th~ cau~e ot act~on ar03e stlll ~x13t ~t the time that 

the actlon 13 brou1ht. 

Further.Dora, Greek c(}urt.3 ndV·'? :'nt~::-pr':?tej \rt. 3(4) Of 

of je~lse chart~rers or of ~er3bns havinq POSs8s3ion and 

control ,Jf the Shl;:> 3lmllar ta thdt of the rpqisterej ownpr. 10 

With raspect 
t ta tn~ pronlew_ cr~9tej ln th~ con~ext of 

shipp~ng -}r0up comp~nies, 2àrt~cularly the 

r;rt>E'k courts have not 

devélop~j a thaory ot ".Jrout' ap?","~ênCe" such as" th~t 

dev~lope~ Dy th~ Frençn court~. 11 Gr~",k courts havp atte1pted 

ta circumvent the corporate ent~ty 10ctrin~ by uSlng the 

~~1~1~ __ ~~~1~ crlterLon of incorporation ta ~ttack one-ship 

C,O III pan i e 5 • 1 Z U 1) je r Gre e k l. d W , ~ compa~y i3 ~ecoqnizej a~ a 

legal entlty lf , it ts 1ncor~orQte~ un1er the,.llwof the 

country wher8 its real- seat l~, th1,t i.s tho source of the 

diJ;ection of the COm?dn..y.l'] "l'hé ma'jority. of the 3hip~i1\g 

compan ies co n trolled b y G 1: ee K, sni?o w n~ r sare' i,ri cor pot 1. ted j fi 

P ét{l am a a n j Lib I? i ~ a, '0 u t the l r sou 1:" C e .. 0 f 'III a na q e III e n t i s Gre e-c e • 

, 
Tnerefore, the ~~~~~ __ .iiJ:U~.t-~ll3i ___ Ç~~g:l in' its ~~i~iQ.lL_l!.Q.I. 

!~lL121'§!.! r uled t ha t such sh 1 Pr-~ ng' cOIII.pa nies a re 4~_-1~~.iQ 

partnersbips and, consequently, tb~ ~ndividu31 or c6rpor~te 

shareholders will he jointlY'ana severally liahle for group 

'\ 
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liab~lltle~. Tnus, ln that case, 

the result tn'it an! ct th., could b8 

arre.3tej.1~ '1 e y '0: :: t fi e l e.3 :; , 0", C ..1 ù':; -= 'J f the:a -FI i f l C"Ii n CP à f the 

tn~ ure~k. ... conomv, sO'Jn 

1eci.3ion oi 

blll whlcn IntrodJceJ for :::pE'CltlC"\lly, 

the cr l t è r 10.1 JI tn~ ';0unt~ 1 incortlor1tl.On.16 In 

co ne là..:; l :J n , C...l fI .... .1 Y t ~ ~ t. ("" r i=! pk r: 0 urt') h ~ y p 

for :iny type d: clal.w.17 no,w..:vt:::[, 

court thlt 

( b) thera 15 Ul:~ency, or thdt tn~r<:.' 1.3 a risk, th~t without 

ODtll~ln~ securlty he Wl.l..J. Oc! in 3. posit-ion to eRI'')rce , 

Per30nal liablllty of l', und er 

NevQrthel,;:.ss, a 3hin lIay 

be arrestej for libiliti~s'of but in 

that case the clallll has' to arlse in connection with the 
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oper~tion of a ship.zl 

Of s~~nifi~ant importdnc~ LOr credltors of 3ffili~t.j 

group co~panies 15 th~ r~~~lrement th~t the eXistence of a 

charter-party ~ust De recorded Vith th~ shipp1ng Regi3t~r.2z 

If not recorled, the shlpowner 15 presum~d to operate the ship 

for his own be~efit.2l ln th~ cont~xt of shipping qroup 

compdnies such a relu1rem~nt WèQn~ th~t ~ shipowncr cannot 

8ssert the existe~ce ot a ilctltlOUS ch3rt~r-p3rty ln or1er to 

ex 0 n 'H a t e h HI sel t [ rom tJ ers 0 n a l 11 a b i li t Y • Th i r j par ti ~ s h a ve 

the op'tlon elther to rely on tnl~ oresumption or to ilccept 

that despitg the lack ai ~uDllclty the ship was j~ __ 1~~1~ 

operated by a demise chdtterer. Such 1~~~~1Q operation of a 

ship m~y happen when, ior eXampla. the ooeratèr lS directly 

involveJ vith the negotlatlon dud conclusion of -:ontncts of 

a f f r e i g t men t , e ID plo Y m.e n t 0 ter ~ W ,or r .,. Ce ive S 8 11 the ? r 0 fit s 

from the operatlon oi the ship.l~ 
, 

Furtherlore, the practice Dy one-ship companies of 

transferrin~ a ship troll on-9- comf-dny to "nother corporation of 

the group, !:?Q as 'to avoid arrest, nas--been att'1cked under Ar~. 

through a contract the ent~re âs~et5 or all of the shares are 

tra~sferrv~. the transferee ~s rdsponsible up to the value of 

the property transterred for the ,d~bts of the transferor 

pertaining to the property 50 transferred. 25 

--------------------~ 



, , ~ 
Since in one-3hlp comp~nlC~ lt lS vpry cammoo t~~t thp 

:3 ni? i s the w n 0 lep r 0 p e r t y 0 r t.l tl C 0 :ft pan y , ~reek courts have 

consistently applled thi~ pr0vl~10n t? ha11 thé Jcquirin1 

company liable for tho ùbll~atlons, of t~p buyer. Th .. courts, 

i n h a l j i n 9 the pur c h d se r co m p d n i' ra'"; p 0 n 3 i b~ e, r ~ ~ U l r '" 0 n e III 0 r p. 

elem~nt, l.~., that tne acql.llr.l.n;1 

it obtainel was the ooly 

Heve=tnel~s3, beCall.3.e or: thE W1Je.;j:Jr-?~ i rractice of one-ship 

com pa nie s" 
~ 

~nJ es~eclally wh~n i5 b~twe~n 

cOllpanies vf the same group,!..1th.l."; knowled1~ i::> h~l:i to ~x\ist 

constructiv21y.z6 

( 

• 
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1. Art. J{l) of th~ !.fll§.t ... .Ç.Qll!~n~iQ1l.l. For 1etails about the 
arrest of 3hips in Grdece see, P.c. Pana~opoulos, 

!lA.rJ.!la.!~ __ 1~)j) vol. 1 (1~76) et 39 et sag.; ~r. J. 
Tiœagenis, "Arrest of 3h1pS ln Gre@ce" [lqq4] 1~n~ç~1~~~ 
~t 90-100 (hereinafter C1t02Q ~s 1'imlqenis J. 

2. Gre~k. courts hav~ not maà~ use of ~rt. g(2) of the AII~st 
~Qn!~D!lQn which allows tne drrest of a ship flying the 
flag of a non-contractlnq stat~. See, Tiœagenis, ~~I~~ 
note l 3.t~<90. 

3. C. N. Rocas, n~l:.11ifiLl&!! (19b~) at 125, 134 (in r;re.">k). 

4. Art. 9 of the ~~~e& __ ~2~~~_Qf __ E~i!2tg __ ~~~1~im~ __ L~~ 
l..;!.I.~.L.f.J.l1.t.k.s.l. reads as f01101lls: "Ri:qhts lll_tim shall be 
çoverne1 by the law ot toe ~tate whase flaq she fIies." 
translation fro~ Th. B. Kardtl~s ~ N.P. Reajy, Ih~_~I~~t 
~g~_Q,, __ ~~i!g!!:Ll1A.ki!J.m~ __ L~.!! (19 8 2" a t 6 [ ha r e i na f te r 
cite~ as Karatzas and Ready]. 

5 • t~!~.c. 1 0) 6 j 1 9-7. 4, 2 5 ~ E IR P • D. '\ t 4 1 8; ~~A~~ 1 064/ 1 974, 2 
EH D a t 2 13 ; ~.J.A.J.~ 4 J 8 J / 1 974, 26 E E ra p • D. 'i t 477 i for 
details see A. Antapassis, "Jurisprudenc~ ~ari~ime 
liel.l~niquell, (1978) .I2 ... 11 ... I... at 51-2. ~Q.n!!:~.1. f.l.g~~.L.L 
JOOjtrJ73, (1.973) Ar'1o at 47; E~E..I.g~~ 439/1973,25 E Emp. 
D. at 416; l ... i.Lî.l.~ 752/1~73, ~ END at 15 where th~ Court 
accepted that the ~ank~Dg 13 4130 qoverne1 by the IRw of 
the flaJ of th~ snip. 

6. For the text of these two Con~entions see M.N.sinqth, 
~D1~'D~1iQD~1_~~I!~~A~ __ 1g~_~2D!QD!i2D§..I. vo1.4 (1993) at 
305J,an1 30~9 respectively.' 

7 • ~ • A n t a i? a sis , Il J uri s p r u den c e 11'12 rit i III e He Il e n i que" ( 1 9 7 8 ) 
Q ... l1 ... I..l. . at 51-2; .:iotiropoulos from W.Tetley, !UIi.ti.~ 
I.j.~1l3_~llL~1!lj,!~ (1 'J 8 S ) a t ::> b 1. --

Art. Ja of Law 4502/1966. 

Art. 207 ~.L~ ... i.l.~.Lk.L reads as fol1ows: ~If a shio 
alienated br Contract~ a lidn sh311 continue to 

Iproyidad it i5 tecognizad 1n ~ judgement qiven agai st 
the transferee of the 5hip, 'out it shall 'be extinquish d 
if the relavant action 1S not brouqht vithin three 
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fro~ the contract of al~~natlon b~inq r~~ister~j in th~ 
ragi3t~r of 3hips." 

10. i.L2.L.L 0 J 9/1 979, ) 1 E: é m p • ù. j ? 4 :l t 326. 

12. T~~re are two tneor1~S a~ to t~~ c~racity of ~ leqal 
per30n. Accord1n~ ta thd rl~st th~cry th8 clp~city of a 
l~gil person 15 jet~rmin~Q Di the la~ of t~, country of 
l~co~poration, whereas, àccorJinl to the 1~conj, it 13 
ct ete ~ ail n e d b y. t h ê? cou n t r y 0 l 1. t., t e 1':\ 1 s e 3 t • 

13. Art. 10 or th'? .::!K~~~_~1Y1.!_~fj~.L 

lS. 

16. 

1973 ZEmp,. D. at 416. 5eè ;~1.5'J, ~.!.~.!.E.J..L 1712/1975, 3 END 
at 4S:J. f.!.i.Lt.l..&. J.33!1:;7.>, ENr.)t 214; 2 ... .f ... l.L..& 

,1352d/lj75, 3END at ~33; i.!.t.LA.!..L 7n~4/1975, 4 END al 529. 
For more detalls sc1~ A. Ant~o~ssis, ".]urisprudpnce 
"IiHltliie Hellenlqu~" (1':17d) Q.!.!1..!.I..!. ftt 48-9. 

A..!.f.!.L 40 '( 1 97 d , (1 97 d) E E. ru ti • D. ~ t 4 1 (, • 

Law 791/1~78: i~~~~ __ Qt~.~.gl_g1Z~li~~ __ A ...... ~~L2~1~1~1~ ... 
A 1so, ~ h,~ ~.L~.Lç.L_çQn!~.n!lQn_Qll __ 1hsL!!JI'!y~l_.!!i~Q~.Dj112J) ... 2! 
~Q~2gDl~~_gDg k~gsl_f~~~Qn= vf f~bruary 29, '16~ ~hiCh 
likew~se adoiJts th~ l.ncorporatil)n test l\S lts "luidinq 
pri'lc~ple [(19b'1) 12 ~.uJJ~.L':~.s.r.!.çJ..L __ ~!l~.Ql.L ... jQ.L __ 1J.L The 
Conveation lS not yet ln force. 

11. llI~~~_; .. !j.l_~.QQ.~ (G.e .. c.) art1.cle 61) in conjunction with 
art. 720. 

13. ~h~..!.f~ art. b90. 

20. Art. 102 of the g.L~.L.f.Ll'1.Lj,.L .hich rea1s ~s folIo".::: n ••• 
crej1.tors shall not De ent~tl~~ tJ brin] proceejinqs in 
.Q~I~QDA! against the ~hipown~r, or take prot~ctivp. or 
elecutory measures, any mea5ur~s ~rre~dy t~ken bèing i~!Q 
lll~ annu11ed." Frolll Kàt"atzds & ,BP"lly. ~y~,,~ ... note 4. 

21. Art. 1J6 of the g.L~.s..f ... l1.&.1" ... The 'ct spealcs about a 
"ship-operator" which include~ a 1emise charter~r but not 
a tiae or v01a~e charterer. How~ver, the t~r. is auch 
broader and in some cases ~t is held to be equivalent to 
the English expcessi~n "d~spon~nt ovn~rn. 

, . 



• 
'. 
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22. 

23. I.bifA.I. 3e~. also, C. Roca~. "Jurisprudence Hell~nigue" 
(1365) Q.l.n~r.l. at 440-5. 

2~. Gr. Ti~agenis, "Recent Greak ~ourt Decisions of Interest 
to !nternaU.onal ttaritllll8 Lowy o r'5" [19'35] 16 l2j!r!l~1_Q1 
agri~i!~_~~~ __ ~!lg_ÇQm!~r~~ àt 27~ (herelnafter cltpd as 
Recent ~reek Court Decislonsj. 

25. qec~nt Greek q Court Decl~lons, ~~212L not~ 24 a~ 275; 
-'L~~L 1220/1982, (19d3) 11 END fJ;. 

26. 112iQ.I. 

.,. , 
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I~~_gBQI]ÇIIQM_QI_~~~~~lg~~_~I_~Dlill~Q_~~D~2_ÇQJfAHlî~_UHD!E 

llii;_Y.a.lS_.k.aj_'~1!_AAi!!~.2!_2I_~.!:!IE2 

11·1 In~_~QY~f~_2!_!~~_Q.a.li.a._lg~_QL_j!!211_Q1_~hiQ~.a. 

~rrp.3t Jf ship3 in jrltaln l~ sub1~~t te th~ juri31ictlon 

of th~ Ajœir31ty Court. l ln AJmlrdlty on~ c~n ~roceel 0ither 

in __ f~~ or iD __ Q~f~2D~m.a.! rhè ?c;uliarity of th~ AJmlralty 

jurisjictlon i5, howev~r, th~ :1ctlO!1 ill __ r:!!!.i i.~., one Coln 

disra~arj tn~_qu~stlon of Wn~~n~r or not tha jef~nJ~nt' 1s 

3ubject ta tne ]urisdiction Qi th~ court anj wh~re en~ of ~is 

vessels COllt?S IHthln ~ras\J, on ....... dO Droc~e,! 'l:1llinst tlt-· :3111';).3 

The or1gin 0: th13 ~eculiar JJri~Jiction w~s the ~xistencp. of 

a lIaritime li~n and, ther~tor~, ln~tially in nrit'ln ~rrest of 

ShlpS was ?ermltted only for tn0~~ ~lai~s r~co~niz~i ~s 

ID a rit i m.è li e n g. • 

The A4~lQl~!Ig!~2n_Q! __ ~~àl.~~_Afl.a._122§!~ ~s amend~d by 

the â1l.2.~U_.c2.1l':1_A~1~_.12.Qj!.L orou1ht the griti::;,h leql!lliltion 

closer to tne relime or th~ 1~~1 __ !tt~~1_~Qn!1nl~Qn~! The 

arre3t proc~iure has b~èn extenu~a ta ~ 1reat nu~o~r or clalms 

arlsin'1 in connectial) witn tne opar~tion of a ship •. 

Heverthèless, s~nce tne u.~. ~ction~ in_.:~m ~ave ~lvays 

been connected vito Ad.~rdlty )uris'Hction, the riqht to 



• 
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arrest " snip 15 a prlvil~~~ only' ~vailable ta mari.time 

creditors. In tact, ~ent:!r-al cre.l.ltors, w-eT.e jepr~ved -of 'th~ 

benefit of votalning securlty trom any ~ssets of their 1ebtor 

until H75 when Lord JodnlUIl J introduceJ -the 

11.~ H~1~~iQA~b~]_~_çl __ !n~ __ ~~~.~~g ___ CQ~I1-_A~1 ___ ~i1h~_!h~ 

!;Q1l1~.n.tiQ.n ... 

'interpret. ffoth the ~~~~~~~~~~~~_!f1 ~nd the Ag~lD~~!!~!iQQ 

Q!_~Y~11~~_A~! hdV~ rd1sed sany i~3U~S, some of whlch h~ve not 

ret been solved. 9 Theref~re, lt i3 of 1reat pr-actical 

ilportance to examine ~h~ther lt 15 bossibl~ to interpret 'the 

ambiquous provis1on~ of the ôr1tish l~gislation by refe~ence 

In the U.i<. the ~stabll.sned rul .. ' was 'that an1 doubtful 
......~ 

points of the dOlle's_tlc la'w cOllld not bo solve.i by retarenee to 

an Int~rnetional convention ~nless th~ statut~ ~ade an ~Xbress 

t'eference to such .source or', lail. 1o In the late 1~60's, 

hoveve r, g n 111sh ]u'dic ~al theor i ~nd practice sho~~d a 

IIillin,Jness to depart' frOID est~blished rule in 

circu.stances where a referenc~ wou11 assist in resolv~nq 

aœbiquity.ll This latter dev~lop~~t_has been followed ~y the 

Ad.iralty and Appellate Courts in their 'efforts ta interpret 

.<. "4. 



, 21 

the arrast ,of ships prov~sions or th~ 1956 dnd 1981 ~ctS.ll 

As a [,asu·It, althou 1h th~ c.onv~ntl.on i3 not '- c;lJp~rior source 

o fla win t h 8 U. K • a s l t 1. .s l n f r j n c .~ and Gr" ~ c e ~ l t t\ a:5 b e e n 

. 
the Act th~ ~eanlng Parlldment ~Uqt ~e assumeJ t~ h~ve 

intenjéd. 1l 

11.J Ib~_~~~~~!_~~9~~~~I~~_Q!_~h~_~~Qr~~~_~Q~~1_A~t~_12~lA 

The cor-~ of the arrest iHvvision:; of 'the 1;:l31 ACt are 

?a['a .. ~rlph~ (3) an'd (4) 'ùi s ... \1 WGl.ch ra'!n il9 follows: 1 • 

" 

â~liolLl111 
In, ~ny case in which tnere i:::; (.l 1IIIlriti'll~ li.?n or o-ther ch"r'1e 

,on anr 3h~?, aircraft or oth~r orop~rty for ~be amount. 
claimeJ, an aGt~on .ll'-I~m lDdy jJe . brQu'1ht in the. 'H'lh :ourt 
against that 3hip, aircrat~ or ~roporty. - , ' 

1i~1.i~HL111.â. 
In the cas'~ ot anl' ,5UCh clulIl a:; i:=: ll'entionoi ,in sl?~tion 
20 (2) (e) to (r), where--
(a) t~e clai~ arises ln connectio~ wit~ a ship; an1 
(b.) the per30n who !iôuld De.hdDl~ on th.? C;l11ill1 in an action 

iiLJ22ilQllsJ! ("the relavdnt ;~:son") w~_s, when the ca.use 
o-f. action arose, the own~r -or chartt>r~r of, ·~t in 
pos$ession or ln control ot, th~ ship, 

an action in rem œay (whetner or-not th~ cl~im qive~ ri3e to a 
œ~riti~~ lien on that shi~) b~ brought in ~h~ HiJh Court 
a1ainst-- / 
(i) tnat ship, if a~ tne tl.n ilfldn th~ "letlon is hrouqht the 

relev!nt person ~s éith~r the beneficial owner ot thât 
·snip as respects all the ~ndE~3 in it or the c~artor~r of 
it und~r a charter; by deœis~; or' 

(ii) any other shi~ of which, ~t ~~~ time wh~n the 3ction is 
br 0 U g h t , t be rel e v ~ n t t' e r oS 0 n i s -t h 0 ben P. fic i a 1 0 w n l'S ras 
J:' e's ? e c t s a 11 the s ha r e oS in 1. t. . 

, 1 

Unlike the Convention, th~refore, which provides for a 

unitary regime 'of arre3( of ~hitts# the ~ct proviries 1;110 arrest 

... 
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procedures: rh~ one i5 at the ~xclusive ~isposal of m~riti.e 

lienees1~ anj the otnt?r l..S avail~'blB to aIl maritime 

creditors. lf• 

The oaly condition to be tulfillqd fOr section (1) te 

apply i3 th~ ~liste~ce ot à œa~~time lien. 11 sritain has 

neither r3tl..fi~j nor acceded to e~the~ the 1926 or th~ 1967 

~211!iJl!j.:Q~.-Q.n __ l1}I:J..t~Al~_kJ.~jl~_~ll~L_,Ça~lm~.!.!.! 'f heU. K. co u t t s 

apply the l~.l __ fQ.t..i ta d'eterml..ne the existence and prioIi ties 

betwedO lIIaritime 1ien5,.19 .rher.::lore, arr~5t of ships according 

to s.21 (3) 15 only p~tœ1tted tor one of the followinqclaims , 
whieb are rp.cognized' in Britain as maritilbe liens. 2o 

C~} salvage s~ivices; 

Cb) collision; 

(c) claims by mastet and crew 10r unpaid Nages, ~nd 

(d) dis'bursellents. 

Ta these traditional ~aritl..~~ liens, should b~ add~d, th~ 

" so·ealled special' legislative rignts, sU,ch as claills or the 

dock and har bour authorit~es and l'farshal's fees and 

expenses. 21 

-
If the claill i5 one of' tne abOri9 lIarl.tille lie~s, t/1@ 

credi~or ~s enti~led to arr~st 'tn~ ~snip on which the lien 
1 

exists irrespective o,f any di..sposi tion of the vessel. 

M_evertheless, qUl.. te oiten .ar~ tille liene-es àre not able to 

, 0 

" -, " 
\ . , . " , , 

, , 
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anforç~ their lien upon the ~artlc~lar shiD be~ause ~ither the 

ship i5 not wLtbin tne jurisu~ctl?n ~r it has Jis~ppe~red. 

1ebtor ~ut in thi3 ca~e tn~lr 
q , 

ll~n i~ not uxtendeJ 

"sister-.3nip".Zl l'herefore, t.n~ c:JnHtions 

~~cti6n 21(q) of the Act hdV~ ~u bd fulfill~j. 
~ 

to thg 

11.J.~. )Ih2_!~~~~1_~rQ~~JY~~_Q*_~~~â~1~ll __ ~t~~~1Q~~_~1~n~ 

rhe a~r~st ~rocedUr~ 01 ~atd.(4) ~3 3vailable for clai~è 

enUlilerat9d in art. 20 (.2) lett<:tcs (fi) ta (r):Jf the. SlU2I"~li 

~Q.YILAS'.!:,L~~ 'l'hase Cl&lIBS cO-r.ct.:~ponJ lb 1 Jr~"lt extent vith 

- ' 
those of article 1(1) of tna !.~~~ __ ~2nt~nliQnL~~ Th~ cam.on 

action !n-f~ only 10 conneCtlon wlth the sbip ir r~spect of 

vh1cb th~ cl~i~ araser l.a." th~ ship r~cgivinq the 1am~ge. 

The'r~fo,re, When t.he cla +,111 13 r;a;3~1 o'n d~l1laqt? rp.c~i y<,d by a 

ship, the :irr~st procedure ot art. ?, (Q) i5 not aval labl Q ~nd 

a clai ma nt 'W. Y pC0ceed o'n ly ."L~~I~.Qnâ!B'!'!! 

presents, hORever, so~e s~~nlt~cant 1ifferpnc~3 from that of 

, 

clossr intar-connection b~tween arrestei vessel '!nd p~rsonal 
" , 

"liability in the .atitish leglslation than in the j.t.I~i1 
'1 ,~ 

~QJl:!$!!!iQ1U.!! Therkfore, ~n dildl. tion ta the existence ,of a '-; 

, , 
~ r [ , 

" , 
," 
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lIarltime claul 3.21 P) 

followin~ aJditional conjltlon~: 

(a) Derson~l liaOllity oi ttl~ own'?r, ch:lrterèr or other: 

per30n ln posseSSion or control Qf the Shi? dt the tlmé 

wh\] n t il e Cd us e a f a c t l 0 n â [0 Se; 2 8 "n j 

(b) neneficial ownerShl? or the 31ln by the Derson lll!ble at 

th~ tl.lDe the ~ctlon 1.5 Dro.u~ht. Z~ 

, 
Ii all these conctltlons àre fulfllle~ 3 claimant may 

, 1 

arrest elth·~r the 3hip ln c.onnt:;(;ti'Jn w::'th which 'th"! c:lai-m 

arose or a .3Îster-:::;hlp. ln -21tht::r c~~~ only one shi~ may be 

arreste1. 30 Neverthele3s, ~er0njants ~rQ nat entltle~ ta 

invoka the prohibitlon ot ,Hrl?.::.ti,aq a second ship when 

• claillants haj previously drr~5t~ù ~n qoad f~lth a Shi? which 

"" they believej to Delan~ ta th~ Jefeni~nts. This Iule wa~ 

plaiRtiffs had arrldsted an dlleqe1 nSister-ship" af t,he 

defeniant shipowners. Shortlyalter the ship was'released. 
, 

because it becama cll:dr ta the t-ldlntiffs' salicitars that the 

i n for:%l ~ t l 0 n tJ r 0 Vi d e d t 0 the m b y L J. a y j , 3' l n tell i g e ne e Se r v t c El 

vas erraneous wlth respect ta a~[ avnprship. When plaintlffs 

attellpted to arrest the otrending ship, the f\dmiralty 

Reqlstrar refused to issue a warr30t on th~ graunj that s. 

-
ship for the sama cause ùi àction. on ~ppeal by the •• 

/ 

... ~. 
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pla~ntlffs. th~ lSSUd ~~nt ln !r0'~ 0f the ld~lralty Court. 

The C:)ù'rt helj that on the ta~t~ of th~ C1~~ it would be 
, 

unfair 1:: erron~ous 1ntor~dt10n 

w '" e r -' toI e , '1 t 0 l 

sh iD in 

con n ~ ch ~ n W l t h ~ h .1. Ca t:d c l ci l .'11 :1 ( ;) ':; <? J " u n j n r :3. 2 1 (4) 0 f t h f' 

t i in eth e 01 C t 10 n .1.3 br 0 U ~ h t, ::: y 

Therafora, in pr.1.nclpla, lf to~ 3010 w~s ~old nr th~ ch1rterer 

was llabla v,if .the clallll, the ::'hi~ sannat b€ arr~qt~j in the 

the Innoc~nt 3hi~ow~cr, lrr~,D~ctiv~ of whethar or 

This rul,,? 'has, h6wev.:[, lWO 1~31i~ic:atlons which nring 

Tne f~r$t ~uallilcatlon 13 that 1emis~ charterars are 
~ 

a q U!a te d t 0 !D Il e f -i c .1. al' 0 w ne r sac cor H n q t 0 '5. '2 1 (4) (i) 0 f the 
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English courts as 

consijerei to be 

beneficial ownecs of th~ sh~p thdy con~rolled. 

J., was of th~ opinlon 

that demi~8 ~harterers nav1n 1 full b0sseSlon anj control anj 

1~ttin J 'all th~ b,~nt:flt.3 from th~ U:J€ of the ship wer~ 

beneficlal owners of lt. 

J., respectlvely, ho:::!ld that je/us,:: ch3.rt:>r~rs dU not iu~l:fy 

position. Althou-}h deJD1S~ chdr't .... r-aI."s la not tAchnically Jall 

within t~e j~flnltlon of benè'flc~al owners, the Act illf)licitly 

the ship an j, ther~f9re, arr~st or the offending ship in the 

han d sot the j e li i sée h art ~ r ~ r oS l .3 ~ l l 0 Il e d • 18 A s are sul t " the 

~~~~~m~_ç2~~~_A~~ d1fÏers from tAe ~~~~~l __ ~Qnl~n~lQD on~y in 

that when a iime dr voyag& Ch~rterer is liable on th~ clai~, 

arrest of the offendin~ sn1p ln tha hanrls of the innocent 

owner or de~lse charterer 1S not possibl o • 

The second ~uallflcdtlon ~hich brin1s the ~ritish 

l~qi$lat~on cles~r te the latter oi article 3(1) of the A~~~âi 
A 

~QJl.Iü.u.2.D arises frolll"the reco~n~tion as statutory riqhts in 

r~l of those maritime claims ~or which section 21 (4) 

applies. 39 Statutory r1yhts iD_I~! are considered in ~ritain 
-< 

" 
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come l~to dXlst8nce u~on tne nd~~~ninl 0~ th~ ~v~nt on which ~ 

'tll.Jht te:- :Jùt J,)0:1 t~,~ of 

~ 3hlp 13 lO.5t Dy ~ il i '- n 1 nI'> 0 ~ o w ., ... r -; h l P () ~ th e 

v~ssèl."Z 

\thic" th~ 

actlon 15 consljer~j to ~~ th~r~F0r~, crucial tor 
• 

t~e protection of craJltùrs. 

th,:, lSSU~ of 

the writ. rn~refora, th~t 

arter thjt tl~d a ~al~ or t~~ ~nl; ion~ not ~ltect thp ri1ht 

t 0 Br r est t h ~ oS l'li P fox 'II ~ll C n trI t:. .H i t W 1 '; i s ~ u eL"" ' 
• 

From on~ romp~ny 

to another company ot th8 ~dœe co~c~rn, the ~~~rg~nce of such 

a statutory to lIariti""," 

creditors. A ty-pical "lx'atl?lo? IIn.::r" th~ ownership of the !3hip 

was transferre1 trom one company ta ~nothpr comrany of the 

plaintiffs, a fl.rll of aade 

• 
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1isbursements for the vessei &Oia1 Cllpper at the request of 

the shipollners. Slnce tne Idttdr 1i1 not 03.Y the a,;reed 

amount, ?Ialntifts lssuea a writ to arrest thp "sl~t@r-shiD" 

HeIen~ R0th which belonged to Lh~ s~mQ shipowners. After the 

issue of the WIlt, the shl~ownel~ tran~~er[ed the ownership of 

the ship to an~ther com?any ot tn~ s~me group. The .Hspute 

wa~ as ta whether the vaIIalty al th& ~rit cou11 De ext~nde1. 

" r • .J u :5 t 1 C e .3 h e en, 1 n l Ion t 0 f who 111 the c ~ .::: 0 Il a s 

presenteJ, ?ermltted tne ren02wa:~ Ol tlt" writ .J..n_I~mL~! In !lis 

word3: 

". •• if a w rit iJL!:~.l!! 1 s 1 S ~ U e i b e ~ 0 r e a n y cha n 9 e in the 
owna'tshlp of the Shlp has occllr~1, a g'Ubsegllent change of 
o Il n ers h i p il 0 u Id, pro v i a ego, 0 a c (\ use for r e n e w i a g the Il r i ,t , 
unl@ss those whO nave tn~ con1uct of the action have 
obviously not pursuea it wltn jiligence."·7 

rhe- ~eflnitlon of IfSlster-shlp" (:reatej oroblems slmlLH 

to those confrontej by the fr~nch anj ~reek courts in 

interpretin~ articla In 

partic~lar 1t has been,d1sputed wnether "siste~-3hip" could be 

a shlp belon~lnq to a charterdr oelng pqrson~lly liable on the 

claiœ.· e 3ritish author1ties have appro~heJ the issue in' 

three differ~nt ways. 

Accordin~ to the f1rst ap~rodch, the eaphasis placed on 

the sllip, IIsishr-shlp" sbould be any otne& ship in the sa.e 

ovnersryip as the offendin~ ship •• 9 There f 0 r'o?, a ship 
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belangin~ ta a chartarer coul~ t'lot b'i' consi1ereJ I\S 

"sistar-stlip". 

Accorj~~ ta the second ap~Lù~c~, 
/1 

th~ emph3sis pl~c~d on 

the ~leJl.:ntJ 0: control anj 0035 e' S ~.i ') fi 0 f th~ :;hip., 

"sister-shl?" 1S any other 

thtt cl"lira. 50 Thorofore, n ship 

a "sist~r-shl?". 

p ers 0 n il 1 1 ~ ~ 3111 t y," S 1. 3 t o:! r - .3 n l. i' Il 1 5 a n y 0 th.? r shi P b plo n fJ i n q 

The 1S3ùe wa3 not Qlr~ct4i con3iie:~j by th~ 

F ' 

courts untll recently. however, in their 

more consistent vIth the i H.>t ap:>rollch, th~t of the 

Inter-re13t10nsnlp oetwe~n owncCShlD ')f th~ offenjlng ship and 

that of tha "sister-shi?". Nev~rth~1~s3, th~ op10ion3 Of the 

t h 8 ben e fi t' 0 f 
\ 

full arqum~nt and wlthout con31~~ration of t~~ kind of 
\ 

practical situ~tlon ln which tn~ i33ue uniar tiscussion would 

assume profound 1~portance.5l 

1a11ng 10wn the principle 

tltat only one ship at a ume moly be arre:3te1 !O~itj: 
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"The Ad.iiaity Jur1sd1c~10n lD_r~~ may be invoked eith~r 

a~ainst the offena1ng Sh1~ or aqainst eny· other 3hip in 

the saœe ownershiPI but not dlainst both."5' 

Shortly aiter the statute was pas~~d, Mr. Justice Willmer 

in IJ:uL~.1A._~]'§'11§'!.j,Q~!.L sa1\.l tl1at the olJrpose of t'he .Act is to 

confer 

"the riqht ta arrest ~ither tne s~iF in respect of which 
the cause of action 1s allEqej ta have ~ri5en or ~ny 
other shi? in the saae ownersnip."56 

the ?laintiffs claim fell with1n any of the para}raphs ln s.l, 

woulj qive tng court Aaœlralty Jurisiiction.- The followinq 

gi&!YI of Lord Dlplock haj, how~ver, l ~reat Impact o~ the 

Interpr8t~tion of the slster-~nl~ dction i]_~~~ 

"It i5 cl~ar 1hat t.o be liaDl'd to arrest 
only be the roperty oÏ the ~efen~ant to 
must 4150 he identlflable dS the ship in 
which th~ claim made ln the action 
sister-ship of that sbip)."58 

a ship must not 
t'he action but 

connection with 
arose (or a 

~ I~_4~~11i!§ __ I!Ags~!! was th~ first f.nglish case which 

-------directfy-'--dealt vith the issue. ~n 
"'-, 

"-
folloved the o~ion ~t.Lord ui~lock tn -- '-

that case, Sheen J., 

he felt it necessary to eœphaDLz~ th~t he reached the same 

conclusion simply because he telt coœpelled by autbority to 

reject the broader ,interpretation of tbe sister-ship arrest. 61 

, , 
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In the ~eanwnile, th~ œatter c~me to the ~ttentlon of a 

commonwe~ltn ~nd colonlal Çoù~t. 

Hlqh Court of Hoag Kon~ livouleJ t~a ~pcond ,ppro~ch. Thp 

Court t :;; JeC1.310n WdS oaseJ.:>n t"e ninciplo? that daftlise 

charteref3 h~ve control anJ ~ù::''::)~.3.;>l()n uf the '::;nip slml.l<\r tb 

that of tha :.>hlpowners. 

term "sl3t-ar-shl?" coula b~ eA.ti.::11.l'cl1 ::j tlS ta cov .. r ~ny other 

5 h i p belon g l '1 J t 0 d e m 1.;; t? ch de t <:i r ~.r 3 i f t Il >? 1-3 t t ~ r we r ,.: l i 'l b l ~ 

on tn~ claim. 63 In the wor~~ u1 tn~ ~ourt: 

" ••• th~ oth@[ ~hl? wnollf oW3 P 1 hr' 1emised ch~rterQr 
lD:!y bt? de$crined a3 ~ "Sl ... td[-.:;hi:J" in thA lUe or the 
:.> a ID è 0 W n ~ r s h 1 P d sas Il l ~ 1. n .:; f) n n ,'c t 1 ,)" 0 tac l d l!ll 0 n a n' 
~ction !n_]~l~QQ~mL~~~ 

the statutory prOViSlon as un~~bi1dU3 ~nj ~aw no 

justification for a restr~CtlV~ Q.;j:oci!tion b~tween ownprship 

of the offdnJing ship anJ the "sl~t~r-shlp".66 In th~ tesult, 

~ny 3hip belonginq 

to the ?arson liable on the cla~m.61 

This ambi~uity as to the aeflnition of th D ~stster-Jhlp" 

seams to have been solv~d by d ~aci3i0n of the En~li~h Court 
. , 

of Appeal ln the ~aAn_I~~JI~~! The 19cision of the ~ourt of 

A ppeal, howeve~, has to De reJ~(d~l carefully b~cause the 

appealhad ta boe neard ~!_.Qsu:!~ and in '" 'lreat hurrl_ 

On the facts of the cas~, pl~intiffs, owners of the 

vessel N~ptunia. let their ~ni~ undet a time charter to tn@ 
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defenjants owners ot tn~ vess~l S~~n !~rza. When defendants 

bredcheJ tn~ tilDe cnarter, th~ :..nlpO'4ners souflht to arrest a 

vessel belon'}in-J ta the tlllle chdrteters 'iS a "sister-snit'''. 

Th'l majortty 01 

In tn e 

lIords of 31r DaVld Cal.rns: 

"Ii only d demlse ch..jrter~r w~re meant, one wou11 of 
course have eXfit;cted th~ wûrd ItlE'l1lise" ta hav~ been 
ins~rtej bdfore the worJ "cndrt~r~r". ~lt·rnatlvoly th~ 

wor1 "cbarterer" could hav~ been o~ltted ~ltoqethpr, 
beCiusa a jemise charter~r would b~ included ln thp worjs 
"th~ pBcson in pO,3seSS10n or :';Jntrol."6~ 

Therafore, the majonty con3trued section 3(4) '): the 

either th~ offenJing 3hlp or any other ShlP of the p<:>rson 

liable on th~ clalm. 70 

Lord ::>onalJson, ,lissentin!], the 

interpretatioD of "cnarterers" a~ incluiing jemis~ charterers 

only. In reaching tbl$ conclusl0n, he r~liej on article 3(4) 

to "non owner-like charterers",' I.e., demlse chlrter~rs.'1 rt 

lj~l is differ~nt tram that vi the A~Jini~1~~!12D_Qf_1Y~Si~~ 

A~~_li~§~ The phrasing of s. 3(4) (b) of the l~~~_Af~ focused 

on the ship l.n connection w~tn whièh the clail1l arose> and, 

tberefore, defined "sister-sh~p" as a ship "benéficialJY owded 

~~ ~ 

) 
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as [the off~nding shl~] dfora.3..1.l.l". 1n the contr~ry; the 

on the clalll anJ let.lOeS "siJtt::r-,:,~ip" ~~ p ,hip bpneficially 

owned by th~ relevant per~on. i~ th2 tprm "relavant pprson" 

w e r E' Il mit? 1 t 0 0 W n ~ r:.i 0 t j i:: m 1:0, t:: ,,; h 3 r t -, r l' ~ '3 0 n l y. 1 C l ~ i III ~ nt 

~r v~y~~~ :h~rterers could 

arrest n.:!lther tnoa oft:~nJln':1 ::)h.l~ nor 3 "~i.::;t~r-:;hln" .'~ 

Therefor2, tne broaj Interprt..t1t.lOn df tht! t"rm "Slst~i-c:;hip" 

sa as ta cov~r any ship owned Dy tn~ ~~rso~ 113018 setmq ta bp 

n ~ c e 3 s " r y • r h d S U P r ~ ID t: Cou ct ü r i () n 1 K ") n '1 h <1 e a cie pte j t h i s 

The 11I0st 

of beneficial ownetsllip ot all tn.d sh'lre~ of th... ~hip by the 

persan liabl~ on the clallll. 76, 

The terœ "beneflcldl owne~5nlD" ~~s introju~ed for the 

, , • & 
atteœpt te taxe lnto conSlderatlon ca3~S where the lagal titla 

ta a ship 1S in one persan Whereas the equltable title, th@ 

. , 



c 

• 

134 

r~al ownershlp lnterest, i5 ln dDother. 78 Typ~c!l ~xa~ples of 

~ benefiç~al own~r ar~ the o~nl~clary ~nder ~ trust, ~nd the 

unreqisterej owner. 

There 13 Jaoate ln drltdln ~~ ta the m~anln~ of the term 

"beneficial onwer" ln the context a! shippinq ~roups. In 

,partic~ldr it 1s disputej whetn~r or not the group as ~ single 

entity couli be consiJered a o~nafici31 owner of the ships 

r~qistere1 in the na~e oi the àlff~~~nt one-s~i? companies 

that constitutè the ~roup. 79 rn~re hlV~ reen two àporo~ches 

t 0 t h ~ issu ~ • 

Accoritng to the f~rst a~~ro~ch the corpor~te 9ntity 

doctrinp is a barrier to th~ ~xdmin~tion o~ th~ b~noficial 

ownership of the 3hares ai th~ Snl? wh~n t~e leg~l own~r 15 a 

company. "80 the only way to ~re~t the 1rou~ as beneficial 

owner of th~ o&e-ship company 15 to lift thq corporat~ veil of 

the indivij~al one-ship compdnias that constitute th~ ~roup 

been a .iopteJ br 

Sheen, J., in I~~_n~i~~!~_lL~~~~!= ~nd I~_~~ji_1Iin~~L!~ 

In IÜ_ .. .ttg{ilU~_I!~4~I~~~ lJldintiffs let their vessel ta 

• Ger •• n Ch~er~nq co.pany. Du" to' dispute arlsing trom 

the ch~rte~ party, the shtpowners 3rt~ste~ a ve~sel b~lon91ng 

to a ~holly-owned subsiJiary of tn~ charterîng company. The 

problea that arose, tnetetora, was whether the arrest~d ship 

lilas Qeneficia,lly owned .in respect of all the shares tberein °by" 
" 

, . 
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the parent company, thè f"HSOIl who woul,~ be ll-rtle on the 

"ir. JU.3tica Sheen, rerus..:d tJ ~ccept th~ par~nt company 

as be~afi:ial owner of the Sn~~ or its 3ubsiil~ry. Followin] 

,r 
the cor?orat o untlt.y Joctrln.?, tl\~ ll?iHn~i )Uj'}2 hel i that a 

, 
cotpoI:"at~ shareholJer 'is not t00 own"'r ,b-ut only ha<; an 

lnter.a3t ln the assets Oi the '3ubsi:Hary COlllpany.lS'5 

Ther~Ïor,'!, th~ shitl COJ.l.:p G~ nè'll to r-.., i'1 t-h (! s~m8, own,-'rship 
,; . 

on1y lf the veil of t~l).e ,.3UD"'>lii3ry couli oe -11ftI:?J. "6 

Heverthele.5s, on t:le fa 0 t..;;; ù.r 
, 

th e cast? th 0 wholly-owned 

year3 and. 

d I:? f e n jan t:> f' 0 b sc ure 1 f r 0 JI V l é;: li ct 1Il d S Ir; ('1 f ; 1;' 1 U i t l t h art h ifn t ~ I? 

true face o~ the corpor'tlon.~6' . -

t hair' c ;\['1-°. In orcer ta 00t~ln 3~s~rity ~or their cl~iM.· 

applied to set aside the arrè...>t on qrounj that bafor~ the 

issue of ~he ~rlt, the ship was ~nothl;;!r ~olllpany 

of the FOU? One of the 

despite the cbani~ Qr ownershipf ~hip was ulti~ately under 

the sam~ beneficial ownersn~p. " 

~r. Ju~tice sheen tounJ tnat he facts of th~ C1se the 

- ,Court ~u~~t to lift the cor~orate vell ani ~o11 that the ship 

• 
. ' 

.. ' 
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was unjer the Sdme beneficlal own~rship. despite the change of 

legal ownership .. 89 In r~achinq thJ.s rasult Sheen, J., pointed 

out some factors WhlCb lad hlm ta ~on3i1er that the Jominating 

shareho11er of th~ companies concerned was tha beneficial 

owner of th-a ship. Tnese tactOr~ 'IIere- that: 

Ca) t h ~ j a "i n a t l n 9 .3 h a' r e h 0 l d ~ 1: a f the group used the 

lifferent bu:~ünes's na.u.::.:; of the group conq53 nies 

indisetiminately, tor the ~urpose • of obnubilation;QO 

(b) in the Re~ister book pUbllsn~d by Lloyd' s Regi~ter of 

Shipp~y the change of own~rship of the ship w~s not 

recorded;91 

. (c.) there was not a gooa OUS1Iless pur pose for the vpndor 

company to sell the ShlP ta lts subsi1iary:9Z 

(d) after the disputed change of ownership, the runnin~, 

manaJement and operatlon ai tbe ship continued in ~xactly 

the saae way as before: 93 

(e) thera wete no accounts prodl.lce1 hy the acquiring company 

whieb lIIight have shown tnd t the . company ovne1 and 
. 

op~ratej the ~hip in real~ty;9. 

Cf) the acguirin':1 coœp~~; hall on~y three' sharehol 11ers, the 

tvo of ~h~ch vere ap~oin~ed as nominees m raly to divest 

tbe pr.;inci,pal shareholàe.r of shan~s i name only. 9~ , 

'" Accord i ng ta 'the second approach, the tèrll JI beneficial 

olfn,rsb.i'p", 15 a case of statutory piercing of tqe corporate 
, ' 

" " , 
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'(eil.~6 Therefore, c.ourts art:! entitle 3 to look b!2hind ,thE' 

different corpoFate ~~rsohalltles ~f th~ oOP-ship co~panies~~d 

if tba econom1c reality so [e~Ulrds. 9~tabli~h th~t the shi~ 

under arre3t 13, .ln the benerlCl.i11 olln.ership of the .qraup., 

This app~oaçh has J. , i n 111~ 

On the facts of thè ca,se, t-'.l,.1lnt~ff!3 lIere 'the Coo$iqoef'5 

of a car~o of newsprint 1am4~dd on boari th4 vess~l Avonticum. 

After the cause of actIon dLù3~, th~ shi~ chang@d leq~l 

ownership Several tlmes. Wnen tnd Cl~S~ of action arase the 

ownej ny a company talled SCllotta~. !herp~fter the ves5el 

li a 5 t r ans fer r e d t 0, Lon ':1 anS h l il rl.l. n 'j L t '1 ., w hic h Il a s a b 0 0-11 ne.1 

by Scalot tas. A f€w months làt~rt touq3n vas purch~spd hy 

Anglo-Nors~, a co~pany own~~ DY eight sin1~poreans and 

-Ltd., a company created Dy Ab~lo-~orse. ""he plaintiffs 

al1eged ~hat the d~ft~rent com~dni~s to which thp s~ip was 

sold wer~ ?art of a oi9 sblp~ln~ group ~nd, 
, 

thérl3fore, the 

ship did not chanqù any beneflclùJ. own~rship •• ~ 

Kr. Justice Slynn hel-l tnat th€" t~ril 

ovnershi?" èntitlect courts ta néglect the corporate entliy 

the shipowning company is 
, 

effectively ~wnéd DI an individua! or anothsr comRariy. In his 
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opin~on, 

b 

when ther8 ~s a j~s~ut~ as ta the 

1 311 

benéficial 

ownershio of the ShlP, "th~ Court ln ~ll cases can and in 801119 

cases souli look beh~nd the r~~~~t~r?d owner to determinq the 

true benefic~al ownershi?"96; and ~e contI,nllan: 

"I have no doubt that on é1 motion of this ~ln,i ~t is 
rlght ta ~nves~~~ate tne tru3 b~n~ficial ownership ••• 1 
of course remember the case of â~lçmQD v. ~A1Q~Qn_fr_Q2~~ 
but of course lt ~s' pla~n thdt s.)(~) of th:; Act ln'tends 
that tDe Court soall not b~ ~l~itej te a cansideratioh of 
who 15 the reg13tered own~{ or who is the persoo havio1 
legal ownership of the shar~3 in the shiD; tha ilr~ctions 
dre to look at ~he ben~flclal ownership. Certalnly ln a 

case where there lS 3 SU~Jc~tion of tru$tea3hip or .a 
nomlnee holdin~, therè l~ no oouht thit the Court ~an 
inv~st~1:ite lt." 99 

In eXlminln~1 however, ttl~ controllin'1 inter-?st of these 

COmp3.nleS, Slynn, J., found~thàt t~~ ~ciuisition of the $hip 

by An~lo-Norse broke the Chdlfl of thp salle oeneficil-al 

ownership.100 'He 'las of th~ o~inlon that thp 

owners af An~lo-Horse were not th~ owners of 5calottas despite 

the fact that sorne eVldenc~ ~olntej out to the oppo~it~ 

conclusion. 10i The factors wn.lcn' the Court cons ld e réd 

insufficient ta rebut the pre~um~tion that Anglo-NDrg~ w~s 

another '1fflliated company Qf $"caldtt'ls wpre the follo,wlnq: 

(1) all the coœpan1es ~onslaered h~j th~ same addr~ss in 

S1ngapore; 102 

(21 the lIemoraItda of a9reements tor the :sale of th~ ~venticum 

to the jiffer~nt cOllpanies were the sa~e;103 

(3) Qvery tille the vessel was 501'0' at .the sa.me. priee and ,the', 

" 
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(4) thr0Jgno~t the3e chan~~~ ot own~rshi? th~ vPs3~1 was 

su b jec t ta :1 tJ..me cnarter, 1'1 

':;ell~r.3 

('J) th~ CO'll?~nleS had SOIU;;; 

(0) tne dOtn.lnant snarehaL.ler3 01 .~n11')-flor::;Ç'> werp iirE'ctors 

of Lon:j~n ~I:101 tu 0: th.:! ~hiu ta 

Angl::>-Nars0. 101 

From two ap~[Odc.na..J ë\bove, th 1') 

, 
lnt~[pr?tation that Slynn J., "beJlefitial 

-
ownershi;>'" 13 .ptefèrabl.: for manJ [-;>ason3. 

i s not a le~~tlmat~ techn.lgu~ ta establis~ çroup liabillty 

when In~quitao~e rdsult3 lo11ow trom ':. hOe "l pp Il ca t ion 0 f the 

i s a term much broad~r 

than liftin~ t,l~ corp.ùratC' v~.ll. Li~tinq the corporate veil 

covers th03@ case~ wn8r8 the sUD~.ljiary w~s i j~~ice'or shaœ 

1esigned te; 'iefrauJ tne 

Qw~ership caVers n6t only 
o , 

.. , 
benefia:ial 

'IJ 

thos~ cases ~hat there have been 

frau1 or mLS~€prés~ntat.lon a~ ta the existence of the 

5 u b 5 id!. a r 1, ~ 0.11 t'a 1 sot ho s ~ W h.è rad 'p e r 3 0 ~ ( the pa.r e n t co fi pan y) c 
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, '1 e t:3 .] 0 me bEl n ~ fIt s f r 0 ID th -= fa c t t n a tan 0 the r (t It e su b si" i 3,r y) 

is under its control and duection." limiting beneficial 

onwership te those cases oOly Wh~rd the veil of thp subsidi3ry 

can b~ llfted, qryurts ID re3l~ty impose ~ much stricter 

conditlon thdn that laId down 01 th~ Act. 

lhlId11L If th~ tetm o~n~tiClal ownershiF coulJ ~e 

. , 
invalidat~~ Dy the corporate ~ntity 1octrin8 ln case the 

regi3terej oillner l,s d cOlliflany dnJ not ~n inilVUual, th.=> Act 

would Id3e much of lts tlractlcCll ill?ortance and woulj in 

reality apply only when th~ shlpo~a~r ~as not Incorporatei his 

~usin~ss. 110 

In conclusion, one observes th~t ~Dq~t from the ~ichotomy 

of Interpretations of the terll "ben~ficial ownership", there 

15 no alreament amofi~ tne en~llzh ju~qes as to the ctiteria 

that-~ould hold the grou~ oefieilclal own~r of the shares of 

the group ships. soœe ot tn~ crit~ria that She~n, J., 

Slynn, J., in Ib~_'!~B~!~~~~ Tnerefore, cte~itors of ship~inq 

q r 0 u 9 co ID pan i es en C 0 ~It e r , the :::. d ID p une e r t a in t y 'a s t fi a t 0 f 

obserbed in the field of the U.K. comp~ny law, in thé 

application of the principle ot arr~st shir>s. 

- , 
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I~~_~~QI~~11Q~_Qr~B~Q1IQE~_~I_~Dli21~_~EQQ2_~QniABl]~_Q~]:2 

. I~~ ~A~~~iÂj_1!~ 

Canaja has not tatif~~d nor ~c~eied to thp 1952 !II~~! 

~2nI§D!~QD nor has ~t adopt~J the provisions relatinq to 

"siGter-shl.p" arre3t. 1 

In Can:\da, d-ue to the tlrl.t.l..sn influence, arrest of ships 
c' 

is connectej with the Adm~ralty Juris~iction of the :eieral 

Court. A creditor vh~tries to d~rest a ship has to comply 

with sec-tion ~3 paragraphs (L) anj (1) of the rgJ~Iâl_:::Q'y.t! 

!Ç!! which reads as follows: 

ln 

111 

5 u b je ct t 0 ii U b 5 e e t.~ 0 n (J), the j uri s,li c t ion con f El r r e <j 0 n 
the Court by sectl.on 22 may ne exercised iD_~~! aqainst 
the ship, aircraf~ or other property that i3 the subject 
of the action, or agaJ.Dst any proceeds of sale thereof 
that have Deen paJ.à in court. 
Notwithstanding subsect~on (2), the jurisdiction 
conferrad on t~e Court ~y sectiai 22 sh311 not be 
eXèrcised i~ __ f~~ wl~h r~s~ect ta a claim m~ntioned in 
paragraph 22 (2) (e), (f), (y), (h), (i), (~), (m), (n), 
( p), 0 r (r ) un l e s s a t· --th.e- t 1. m ~ a f t h li? co mille ne e III en t a f the 
action, the ship, airerait or other oroperty that is the 
subject of the action is Denefici~lly owned ~y the person' 
who vas the benef~cial ownÇL ~t th~ ti.e vhen thp cause 
of &ction arose. 

11.~·l fIQ~~~11~D:pL_a~i1i.g_l~D!~~ . .. . 

, . 
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unJer the çanadlan law' j mdcitim A crpdltor can arrest 

only the shi? in ~onn~ctlon Wl~n whicn th~ claim ,r03e. This 

rl~ht to 3rr~3t the ShlP, hOWdV~[t 1eo~nds on th~ nature of 

th~ claim. l f t neC l a lm l s, r ~ c 0 :1 n .1. z ~ ; i n C a n l ; a a., a 1Ill rit i ID ~ 

lien the cr~ditor 15 b~.;it !Jl:"ot.:cte'3 from th~ practices of 

one-ship cOillpanies, b~caus<il hl;: 1;; ~ntitlAd to '?nfor:C'e his 

clai~ a~~inst the 3h.lp .ll:"re.stJ~ctiv~ of <lny c h ~ nge 0 f 

ownership.] 

Canada i3 not a fiarty tù the 

Unier C~nadl~n l~w the 

(c) ià:ua,Je caused by a 3tUt>;7 

(j) Cl~l'l1J for seallen'.:j ana mast",r', wiqes;8 

(e) master'3 dlshurselD~nts;9 and , 

(f ) p 11 0 t 3 -1 ~ • 1 0 

To th~ge traiitlonal lIarltl~e li~~3 the so-c~llei special 

legislative rlghts tnat ara 50 Il <;! Canadian 

authoriti~s Dy specifie 5ta~utory ~rovi?iorrs are addei. 11 

In ~uestlons of confllct o~ lien ~~vs, canada recognizes 

the law of the place where the ll~n arose deelinq the question 

o 
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l ' 

of "h~ther tne lien\accrues or not to be substantive. 1l The 
, 

L~nkin~ of liens i3'~è~~eJ ta ~e ptoce1ural aad therefo~e , 
1 

rankinJ 15 determined by the l~!_lQ!i~ i.e., Can~dian l~W.ll 

Onee the lidn.l5 granted Dy , ~lle foreiJn law, en forcement of 

the lieb 13 p035iole ln Cana~d without neei of D~rsonal 

liability of the 3hipownér. 

arI;'est tha ship Hal Rai 'ln Cèin:ida in ()t',ier to enforee a 

lIaritille lien grante-ti to thelll Di the tl.S. l'aw for bunkers • 

5uppli~d to tha vessel. Th;;: 5 U pp l Y 0 f b u'n k 9 r S li a 5 m ~ .1 e 0 n' 

bahalf bf tnè charter~rs and, tn.ar'1for~, shipoQriers. W'H~ not 

personally l.l.able on the elaiœ. 

In thé Court ot the rirst. ln;tane~, thp Trial JuJ~e diJ 

not pertlit the arrest of tne ship on th'3 qroun1 that by' virtue 

of section 43(3) a cla.l.& f~r ndce~s~ries could not De enforced 

by an ~ction lD-I~! vhere the owner$ of the vessel w~re Dot 

personally .liabla. 15 30, the Trial Jud.ge 

consijered Ih~~!,~~g~.ll~ and Ia~-1Q~nDi~_~~~~~li~!!~ but 

distinguisheJ them as Cdses in wnich, on the facts disclosed 

br' tne p\eajings and stàtel'lents of the Court, 'the owners of 

the vessel vould haYe been ~ersonally liable. 18 

.... , 

On appeal, the raderal court ~f Appeal had to çon~ide~ 

th:e problel of vheth·ér a flari~,i.e 
))-" 

arising under U.S. law 

" 

t. .:. , ; 
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cauli n~ ~nforc~j of an act~on 

owner w~s not p~rson311i 1~abl~.t9 Tho :ourt ot Appe~l 

r.?varsin] tn~ jecis~on Ji th~ trl._ü Ju'iqe held that 'loth in 

suggestl.on fhat the petsondl lidOlliti ~f th~ 3hi?own~r was a 

condition for- ,th~ 'recognit.l.on oi tht1 lien 3,a enforceable in 

Can.3:ia; anj the Court concluLled: " 

rh~ 1~mlt~rion3 d?~licdbl~ to 1 ~~r~ statutory ri~ht ln 
f~ 1re not l.n ~tincipl~ n~cess~rily applicable to a 
maritim~ 11~n. Th~y dr~ two diff.rent ,thirrJs ••• 
~ther~is~, thè ll.mitation 1.~~os~1 Qy subsection 41(1) of 
tha A~t on th~ ~n_fgm jurl.sliction o( t~~ _Court witn 
I: es? e c t t 0 éI C lai m ment ion;;; ù i n par ;3. 2 2 (2) (':11) .. - t h '1 t i t 
shall not b~ ~xerciSeJ unl~sj 3t th~ time of th~ 
co~menc~~ent of the action tn~ ~hi~ 1s beneficially owned 
by th~ person who \las D'C:!nef~.;ial cwner~"t thé tl.l1l9.'when 
thE' CaUH of xct.lon aros.: -- wou1:j lie tftiv\7 the lie-n of 
one of its prlnc~pdl ~fft!ct.>.uZ! 

If the .:lal!ll 1.5 -not a œar.l.tlm"! li'S'n, mar'itllDe cr;:>iitors 

mll y b-e ~ntitlcl to arrest the ... oi:'l in ~onn":ction lllth whicN 

,tb,e claim aro.Je, out .ln 3uch d O>a.s~1 th~y hi\v>i! to cOllply vith 

the requiraments oi $. 4J(J).~l ~he coniitions for tbis 

~section's ~pplication are tne tollowin1: 

(a) exi~ténce oi one of th~ cl~ims mentioned in &ection 

~)(3) • The eD'UlIIoo:!tation 1.:3 Dot exclusive, sa th,H onp uy' 

say that these clai.~ caver rractic~liy any clai. ~rising· 

in connectidnj vith t~e operation of ~ ship;l~ 

(b) ,personal ,1.1abilit,y ot th~ \1oâ~endant shipowners; an3 

, 
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(c) s~me oanef~cldl ownersn~~ of the ship at th .. when 
, 

the 'cause of actlon arose aS the time when the action is 

brou]ht. Z5 

The r9quireme"pt or pers'onCll J.ia~ility i5 nat explicitly 

st.te~ in secUOn 43 (3) ~f t~'" \. rej)!~Al_..i;Qllt.L_!Çl as a 

condition to élrrest. Nev~rthe~e~s'~-;. Cahadian ju.fges have 

i nt e t:" p r (" t e j sac t ion 43 ( 3 ) a::i' no t'al t e 'r, i n q the r e li u i r ~ rn en toi 

personal llabillty of the shlpùwners "which ~xisted prior to 

clailD is not a maritime llen, arrest of th~ s.h~p for the 

1 i a b i Li tl t;: S 0 fat i m e 0 r vay.:i Y e c: Il a T t tH .:' ris !1 0 t ? 0 s s i b 1 e 1 n 

Cana1<1. 

l t l S n 0 tel e a i wh eth e r 0 r n o.t arr est a f 
r 

tne offendlO.g 
, 

ship for' liablll.ties of tht:: deus!:? chut<;>rer is possible ln 

Canada .. The answar depenas on whether or', not ,demise 

charterers could be deemed to' Dt:: "opnefic ial owneX;-S'1 of tne 

·chartered ship. The l.~SU<d '.ha:;) not yel. bean,', e~~,min~d, , by 

Canadian courts. One may wonJer, therefore, \ wh'ethe.r Canada , , 

' . 
w'ould follow . the opinl.on expresseJ by R. ,Guff, J., in Ih!Ll 

1 

~2DgI~~§Q_g~1_f~I~igQ!!~ or that of Biandon, J.~ in'Ih~_Ang'~A 

YI§ilA!! and statutorily enac~eJ ln s. 21 (4) of the ~~!~!~ 

~Wlt1_A~1.,!! 

Canadian courts haVe not thorouqhly examined the term 

"bena(icial ownership" in ~he contd~t of shipping groups. In 

f 
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, ') 1 

tne ~S3ue of whether or not the-

the 
" 

parent of th~ group could ::l~ llcl d ~~ne!icial own~r of 

shara3 of the ~roup tl~et a[o~o::! sècond'\[lly. 'l'herefor~, 
, 

the 

~pinion of the court const~tute~ ~2iie~_d1~lYm~ In that ca3e 
, 

~he claim lias against the .iJdrt'ut com;1any where::)s th» ,ship 

'arreste1 W3S owneJ ,by a wnolly o"n~J ::";uhsLildry of it. .The 

Court, w1.thout analyzing t net.; r m " b (' nef ici a l Q w n '2' r s h. i p" 

assurued thH ln -the aD~8nCè or Fly cha-llen')e tram the 

shipOllnet3, the ~arent com~any Wd~ th~ benpfici~l owner of the 

the Canadlan la y dO,wn th8 cu't. rid of 
1 

Il h e n a 0 n e - .3 h i p cam ~ a n y 13' b è net .l C 1. a 11 y a w,n e d b Y lt s P, H. e n t. 

A sl~nificant d1.ffer~nce DdtwPP~ the U.K. ~nd Canadian 
, -

Aim1.ralty l~w 15 that wh~r~~3 maritirop claim3 ~numer~ted in 

rise to a st:ttutory 11en, those maritimp ciaims of ,:;ection 
, 

to a statutory right iB_Ig! only.3l Th~ niffer~nca i5 of great 

practical importance Decaus~ under th~ U.K. Idw, upon tha 

issu~ of the wrlt the stdtutory lien i5 unaffected br 

subsequent dealings. 33 By cQntra~t, th~ leadinq Can~dian 

.. 
authorities have held that a œar~tim~ creditor whose cl~i. ts 

• i 
1\>. d, 

1 
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not of tha nature of a marl.t.lme lién, dops not beçome a 

secured ditector and, therefore, Ais 
> ' 

right to arrest the ship , , 

in connection with which the cld.l!D arose is affected byany 

, chànge of the benefl.cial own~~~ni~. 

" 
Ih~_~~Q~~I~~~ NoeIJ., held that an 

" ••• action in_Iii jo~~ not ~.lve any privileg~ or lien or 
.preference whatsoevar, anll the clümant for nece3s3.ries 
5eem3 to me to be l.ri the 's~me oosition as ah ordinary 
unse,cure1 creJl.tqr. "35 

Noel J.'s view wa3 aaopteJ .ln B~njQn_B~Q~&_~~i~=~ylldiDg , . , 

v. Ih~_~nlâ~ __ QQnDg~~~ wher~ the! Court hel~ that arresti.ng a , , 

'\ statutory l1c!n such as 

to make him a securej credl.tor. 37 
; 

J In conclusl.on, .lt secms that 3€ctio.n 43 t'aras (3) anci (4) 

arrest a 3hi?, should be int..:rtlr-=ted as p~rmitting arrest of 

the offendin~ ship only~ However, i: the claim is r~co..gnized' 

aS' a maritime lien in canada, then sub-section (2) applies and 

\ 

the claimant need prove only the! existence of a mi'iritime 

lien.~s If the claill l.S not a maritille lien but is another 

claill arising in connectl.on witn the op.;rati-on of a ship, 

5l1b~ection uf applies. In t'his latte~ C3se, a claimant has 

,to proye t~a~ the ship i5 under the s~me beneficial ownership 
.. 

and t~at the owner is liable on ta~~clail. 

i 
<' 

'. 



• 
,. 

155 

), 

l • W. Te t le y, ,:1.gIl1.!!:t __ 1.J.~j}~ __ ~!!.j __ ~lsÜ!!§.a. (') 85 ) ~ t 466 
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(189S) 4 Ex.C.R. 3!>4. 
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v.~ Al!~I~ __ ~~i~~D~A_~Ii~.~~_~~A~ __ ~!_~l~ iIhs_l2~Dni~ 
~~~'AlillÙ (1 974] S. C • H • 1 248, (1 ~ 74 ) 1 Llo u d • S Re p • 
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15. 1982 A.~.C~ 1395 a~ 1337. 
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AIso, lng122h2!Q_~!g~ v. lÀ~ __ ~hiR_I~l~2§ [19~6] 1 F.e. 
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PART rOUri 

, 

~l!pllf .ÇQjf.A1il~1 

11.1 Cpntralized ani d€cBntral~zej qro~p model beh~viour. 

11.1 rnappllcàbility of tne oécantralized model of 1roup 

behav~our to 3hip~ing ~roup~. 

l!.j Criticlsœs of the joctrln~ al li~tinç th~ corporate veil. 

ll.l 'The :tpplication of tne joCtrln,,? of liftinJ the corporate 

veil by thd u.s. courts. 

l!.J rlle~itimacy of the JOctrine of lifting the corporate 
~ 

veil in treatinq groups as sin~le antities. 

11.~ criti3im of the a~ency analjSls. 

1.!!.,21 CriticislI of the tneory 01 l'group appearance". 

l.!!.§' "l'he principles on which a shippinq group legislatio,n 

should be basad. 

1!.1 The South African arrest ot ships l~gislation. 

r 1 " 

.. 
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1~9 

lJ.l Ih~ ___ f~nl~li~~Q __ ~n~ __ d~~~Dlr~liz~j __ m~Jjl ___ ~I __ ~I~~R 

.Q~11.~!i2Yf~ 

The examln~tlon of the prot~ctlO' of crejitots un1er the 

reme1ies of company law dnj tn~ msritime ?rinciple of ~rre5l 

of ShlpS ;n:de lt aptlarent t.hdt tn~r'? i'1 a qrollÎ'l'J number oi 

c 3. s e :3 l n w hl': h shi:J in n :j (~ r 0 YI' S Il cl V ,-.. b <? ''''1 t 1:" ~ 3 t ? j 3 S .3 i n q 1 ':' 

economlC units and ~roup 11dbl]ltj ~3t!bli3hpj. 

N,=v~rth~less. lltho\.l~h tîh::Lt: i~ ,common 1enomin~tor in 

all tne ças~s where ~roup ll~Ullity has been Q3t~bli3he1, 

i.e., total domlna~ion oi tn~ sUbsiiiary by th~ nlrent 

COm?3nyl, th~ leJlslation3 ~Xa~ln?~ lnr.ro~~ th: i~~UA ot 

shipping ]roup coœpanies'difterently. On the one h~n1, those 

countri~s th~t adopt the cor?otate p.ntity ioçtring tre~t 

groups as single' economic U.I:lit3 only exceptlonally by applying 

ei(her the doctrin.a of liftillJ the corpor:.itp. veil or the 

aqency analysls.2 On the other hand, those jurisdictions th~t 

adopt the acoQomic entity doctrln~ tre~t groups a~ a coaplex 

relationship of rïgh.ts -and obll';tdt.l.OnS, a pHticul~r aspect of 

which is the lmposition of Jroup 113bility.l 

The choice to apply the econoœic or the corporate entity 
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doctrine ta protect crediters oi shippinl group companies must 

be pase1 on a careful examinatlon of the econom~c ~nd 1eg31 

! consequences of such a solution. 

From an eçonoœlC point of V~dW th~ contrajiction between 

the corpùrata and the ~conomlC antity joctrine3 ref~ects the 

dispute a3 tO the œoùa1 Dt yrou~ behaviour. 4 There ~re two 

opposit~ sChools of thought as to th~ mojel of 1roup 

behaviour. 

The flrst model yro~p b~nav~oùr c~ll~d, for the purpos~s 

of this ~n31ygis, "centrallzeu (HOUD behi\viour" favours 
, 

involv~mant of the parent compant in th~ m3~agement of the 

subsiliary.~ Accorj~ng to this ~?oro~ch, suojection of the 

interest of the subsidiary to the interest of the parent i5 1\ 

prer~~uisite for efficient mana~ement, 

anj çons~quent1y ~roup profit opt~mi7.ation.6 c 

rh e sec 0 n d III 0 de l 9 ra u p b eh a v ~ 0 ur, ca 11 e d --II d e c e n t raI i z e d 

group behaviour~, favours tnat ~ mul'ti- UJll t shipping 

enterprisd ought ~o, operat~ the individual units not as 

'collponunts of a single enterprise, but rather as individual 

"profi t centers." 1 Under this dpproach, the, profi ts of the 
, 

Qroup will be maximized by maximizing the profits of each 

cQnstituent corporation. 'rhis can happen on1y if there i9 

Intra-group co.petition and ooly if the separate corporate 

units are treated as independent profit centers.' 

• 
~, ,-
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legisL~tion has t~~ centt~lize3 lIIo,iel 

beh~viour as thd Da3~S for re~ulatin~ lro~p~ of çoœpanie~.The 

U.K., Canadijn and Gre~k law dL2 clo3~r te th~ i~centr~llzed 

model of ~roup bahaV10~r wnilL ta m ~r~nch th~ory of ~qroup 

3.?p~'1rlnCe" lS lIllj-way oetwèèn Lnc ...... tW0 mo1~1:s. 

behaV10ur lp?earS to ba tha rUl~ in the cdnjuct ct shippinq 

15 alv~ncei 01 ?rot. ~o3n~r, Wa3 ?~tt~rneJ ~pon th~ b~h~viour 

• of groups constltuted by b~~ ?UOllC cor?or~tions.Q Th~ qreat 

majority ')f a,r~ privately 

trade1. 10 rhe differdnt 3truCtUre9 ~f publlC ~n1 private 

corporations aftacts tne oahavlour of 1roups constituted by 

either type of co~pany. 

Lar~9 groups ln which a aacentralize1 group beh3.viour i5 
<1'-,1 

observed, are char~cterlzed by two el~m?nt3: 1 

Ca) many of the group corpotat~ons are not in the same line 

of business and, therefore, it is natural that in a group 
, 

engaqed in a number of unrélat~d businesses every co.pany 

will function ~s an Independant profit center;'1 ani 
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(b) within publicly held coœpanl~S there i5 such ~ diversity 
\ 

ot in~erests among shareh01Qers, cre~itors, managers and 

emplojae5 that the group ~ijolic company i5 force1 to a 

certaln extent to function lnJeD~njently.12 

On the other hand,in ~hlppln~ groups thes~ two çlements 

are ~bsent~ 

Ilne of businesJ and thelr SftdraS are in the hands oi a few 

incorporators who ~re fre~u~ntl~ aiso directors, an1 quite 

often creditors, of the group comt1"anies. 13 In many cases, th~ 

companies that constitutè a sn~pplnq qroup are not in je pendent 

producers of wealth but mer~ lDstrumAnts of conjuctlng the 

controllin~ int~rest·s business. Thp.r~fore, the startinq 

point or the E.e.C. groQP le~l~l~tion, the presumption of 

subjection of~the lnterests of the sub~i1iary to that of the 

~OQP anj th~ treatment of the ytoUp ~s a single unit, appear 

to be closer to the aconom~c and man~g~ri~l r~alit1 of 

shipping grou ps. 

1 
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1. jee for ~xample" IÀ~_"ig'yg. __ flj.!!-Ç,g [19~2] 2 Lloyd' 5 Rep. 
25'); ·llljLïÙJ.l_i!~1j;a (1'31)) ln. Europ. Transp. oH; !J:.1.il ... 
~Q~~-!Q~g~~ April l, 1~80, Ali~tmQn=g~g~~~t.~l... (19BO) 
D.M.F. 426. ' 

2. $~e ::1iscussl.on of orlt1.3h, Can.:lrlian, French an l Gr"'~k law:3 

3. 

in Part two, lDl~~ 

3ea th0 E.E.C. proposals Oh ~rouo leqislatlon in Chapter 
Eleven, gn!g~ Th~ economlC ~ntitJ 10ctrine has be~n ~lso 
aloptaj by th~ Gerœan and tlrazili~n company law; for 
letai1.3 5':-3, F. Woolarld1e , ~.&:.Q.!!Q~_~1_~Qm2~ni~~.A. __ ':h!!_1~l! 
gn)_2t3~iÀ~~_in_~~i1àin4-ii~n~~_~nj ~~tm~nY (19~1). 

4. for jetails, see J.!'1. LanJ.ers, "\ Uni:181 Aprro'\ch to 

o. 

7. 

8. 

9. 

10. 

11. 

'2. 

Parentt 3ubsljl.ary, and 'fÇili~te Questions in 
3ank.rllptcy" (B75) 42 Q ... _~hl ... __ 1~_Ji~! ... c,~g; 3. Posner, 
"The ~i1htS DI Craditor3 of AfFiliatei Coçp?rations" 
(197ô) 43 Jh __ ~1!i~_#.L __ B~!~ '499 [heC"~in3ft~r cit\~.j B 
?osn~r-); J.I1. Landers, "Anotnor Word on P3.r~nts, 
3ubsidl:lrias anj Aifil~at~~ ln ~~nkruptcy" (1976) 43~.L 
Ç..hl~-1t ... __ .E~.Y~ ':)27 (herelndtt.!:!r :::itej as Lctoriers]; t'.A. 
Wlshart, uA conceptual Andlysis of the rontrol of 
Comp:lnies" (19a~) 1~ .!j~~~~ ___ .Y.l.1~ __ B2!... 601; F.H. 
Easter-book. & D.R. Fischel, "Limit~d ~iability and the 
corporation" (1985) S2 ~"'_~~~.I._1~_B21.1. 99. 

l!2i.à.l. 3ee aIso, H. Rai1:fcl, ~~iâi2n_!nsll~i~ (196 13) 
239-2jS; P. Sander5, ~~I2~sa~_21Q~5_ÇQ~~Q~~11QD (1969) ~t 
21J6. 

Posner, §~E~~~ note 4' at S13. 

112is!.!. a t 5 14 • 

I~ig~ at S13. Landers, ~~~~g.L note 4 at ~32-3. 

See Cnaptar One, ~nlg ... 

Posner, ~Y~I~.L note ~ at Sl)-~ 

Landers, ~Y2~~.L note ~ at 133; D. Covan Bayne, Ih~ 
fhi!Q~2Rhl_Q!_~Qr2Q~}!~_~QB~~Ql (1986) ~t 23 11_~~g~ 
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lj~_~Q~~~_~L~A~_A~î!~A~_lD_j~1~E1Hg_Q~~Uf~ 
- , 

" ' 
of Shippi!l-1 -1roup cOmptUllez, ln t~, iUTl.-0di'1tions ~xi'\mi:ne] h~~ 

'~J ' ,,""\-' 

:3ho\ln t1:î.~t' the u~e of tn~, 'jOC.tLl,U? of liftin:r ,.f~~ cor{)Or'dte,' 
, ' 

" " ' . ~ e 1.1" . t h ~ , a, q o?, n r; 1 
,~ 

pre ~u:Hce. 

of ~r~up ~ppeàranc~ . " 
th~ c[ei~tOL trom 

'J • , t 

," , 1~,.1. ';I-j.~lç1.2jj~_Q.f_~~~_~~S;!~1.n~_,~i_lj.ll~l}g_.th~_S;Q;~.Qt~.ti_l~rl' ... 
. ' , 

. T h ~ iD 0 s t si y Il. i,. f l C a n, t il r: a w b â 'c K 0 f ' t fi "-' 1,0 c t r ~ ne b f li f tin g 
~". " 1 . ', ~ '. ' 1 ~ .' f ~, .. , " ~ , 

... .... , "'..... • Jo ~ _. 1 • '" ' " 

. the. co.rfloi;a. ta' Y~il 13:, ,tha t, l,t .:1~?S' !)at ~r9Vl jè p'r~iic,tab1~ 

soiutlons. 1 '-c.olirt's· ci,na oOmmefl'tdt:ot~. hav~' .f'\~lo?d : tGi .l?3t.;blis.h', 
t '" .. ,." 'l. • i ~ ~ # ~ ." ~ 1 

s?ecific crlt~ria .a's; ,to' 'Wht=ll tn''? c'oF~orat"'" 'veil ~f, the' 
, .1 

. , 

individual Jroup c'omp~ nl.~ s':' ha;>, ta 'be '. . , 
tiiteJ' 

, \, ,'; 

ilnri, qroup 

liability estab'lish~..l. The 't'olio~winq' are the r.~a6o.nG 'for the 
\ ~ 1 II' 

~ • l " l 

unprJ,i{ctability,of the crlterl:l for thè ~ppllca~~è.n ',of the 

doctrine: 

firstly, groups vi compdnl~s pr~sent such a coœolexity 

a~d ;'1ariety of issues that J.t is ~xtr~l1Iely 1ifficult Eor 

court~ to foresee in ad vance ~ll th~ situations that the 

doctrine of lifting thi corporati veil could a~ply.l 

Jecondly, unlike a ;roup 

, ' . 

. , 
, , 
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Ilftinq the 

cornOr"itè '1211 tO uc ne3 onlt ..l p~rtlcul'\r aspect 

liàbillty 

of the 

the p~rent-subS1~1~ry of 

parent fr)r th-è obl1gat10n-> al ... t~ -::ontro11~--1 Jub~ij1ilry. l This 

tÏl~ --1 0 ctrln€ within th-"") reallll 

of th~ COr?Ordt~ entlty J.üct::ll,e, IIhlch 1'0: oft;:,n (~ontr:lilctory 

~nj ~lw~y3 j1~~lcult. 

th~ ooctr~n~ 1_ 1 n .., '1 il 1 ., " b l ,~ r " m ,] ,i Y • 

jefiin1tlon Jt what 

SlJt"-J~ctlv~ jilJ~.::ment 

1"; 1 a li: ,j t.! ri "rt ! :; u l't l rn ~ t ~ l Y U (J 0 n thE' 

'''herp 1" tht?r~fore, a 

t rem ~ n 10 il Sil ve:= S 1 t Y 0 t 0 tJ l n lOI. -' ù"\ wh, t ~ Let h,~ con t J ur s' 0 t 

e q U l t Y l n tao:! con teX t ù l a /J 0 r è il t: - 3 1) :, 'i l ! i a r v r·? 10 t ion shi P • • 

one 3hauli resalI, lor 

S h e'e n , J., ~ 0 il n Ù :l 5 est il 0 l ~ s h l n ~ 

rhe m03t strlkln~ eXQ~~lp, how~v~r, IJi the 

u'lpr,:?dlct~blll.ty ot tn,::, ao..;trl.n~ ln th" cont.:xt ot shippinq 

groups of campanIe.,; Cdn be L0Jnl 

S~1Pi)ln,] -Iroups. 

ir. th<Oo 1) • '). cas e -1"1 won 
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The :.J.3. approach to snlp~lnq group companies ~r~sents 
1 

two ch~racteri3tlc3: 

flrstly, althouqh the cor~orata ~ntity doctrin~ is 

follow'?c, tn~re havI:? bt:en an e:xtrè'mely 11\rge number 0'- cas"?s i' 

where the courts have ~~~rc~ü th~ ~or~orat~ veil nf the 

lndivi 1<J~l :;hlppino,J com~anles anü tr<'>~tej 1rOUDS as sln11e 

units; 7 

3econHj, Am~rl.can court.:; nav!" :JS"''1 il Jreat vanety of 

CI:'iterla to jet~rml.ne whe:n lt 13 ::quitë\bl~ to plerce the 

corpor~te v~ll and ~staDlisn ~rour ll~bility. 

?choin~ the deceDtrall.zeu model of iroup bAhavlour, th~ 

startlnq pOlnt of the Amer1C3n law i5 the pr~sulllption that 

shipping ]roup companies tunctlon ~3 injep~nJent profit 

centers.' 1'h.~r'?to~ relat.ed cOi:por'3tions are entitle1 to a 

presutDption of separateness. 8 In :>rrer to rehut His 

presumptlon creditor3 have ta ~rove th~t the ]roup loes not 

function ln accordance wlth th~ ~ecentralized mojel of group 

behaviour, but that ther~ is a ~uo1ectlon of th~ lnterpsts of 

the SUbsldilry to those of th~ group.9 In this r~spect, 

A_erican courts have consistently helj that mere opportunity 

to exercis~ control over the subs1Jiary is not sufficient, but 

creditors have to show actual domlnation of the subsidiary by 

• 
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its tJar~nt. 10 Stock ownersn~~ hy itself thoarefore~ 

lnsufflcient to cnarge a ~ar~nt ~oœp~ny Çor th~ obligations of 

its sub3ijLlry.ll Actual ClOm~n:1tlon, on th~ oth~r hdnj, c~n he 

proveè if creJitors tultlll tn~ ~oniitton~ of the so-calle1 

"two-'.)[Onl t~st".lZ 

The t lr.:;t conCl~tlon, oft~n to~me1 the "formllities 

recorj~, lS3ulng 3tocK, ~voldln~ com~~nl1iny 6f :unis h~ve not 

rhe seconj conJlt~on, )(n:>wn d.3 '''t!l ~ Fairnpss tpst" rpfprs 
è ' 

to the noti~n that e~ulty has tü be rQst0r~i when th~r~ i5 

~buse of the corporate torm. l • 

~everth~le~s, ~l~ thè j~flnltlon of wheth~r for~11ities 

are kept ~3 a m~tter of 

thé cl~lmant, th2 deflnltlon 01 1<; fair l!i ;'l very 

sUbJective iS3ue. American court~ h~v~ us~d a 1[e~t variety 

of criteria to detIn8 the contours 0: ~~uity in the cont~xt of 

a parent-subSldiary rdlatlcnsh~~. 

In 50me cases American court~ hav~ h~11 that it i~ unfair 

that the forœ~litle~ wer~ not ~èPt.'~ In oth~r CdS~S the 

d~terœinInj factor seems ta have be~n the ~?~ropriation of 

bUSiness chances and opportunit~~3 by the oth~r coœp3ni~g of 

the group to the dlsadvantage ot tne sUbsijiary co.p~ny.l& In 
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enforce ~n arbitration award d~ainst the chartering co.pany 

for breacœ of the charter party. Nevertheless, after the 

arbitation jecislon,the parent com~~ny shifted operations from 

the defendant corporatlon to other cOMpanies controlled by the 

1rouP 50 th~t the charterlny company was ultimat~ly stripped 

of all its ~ssets. Plalntlffs, thereforp, asked t~e Court to 

pierce the corporate vell and e~tablish qroup liability. 
~ 

Th~ Court ln dOln~ 50, rellc~ on ~ well-establiShed U.S. 

rule, the "business opportunlty rul~". Accoriing to this rule 

directors or any controlllng lnterest of a company is held 

accountable for approprlatlng op~ortuniti~s or propertips in 

vllich a corporation has d ''tan-1101E" ex?~ctancy".18 In the 

vords of the Court: 

"Though no custollers refusl::!d to deal vith Bulkcarriers, 
and though no fault of lts ovn, the companyjR)st two 
lucrative charters-to its ovn agent and to ~ previously 
inactive corporatlon. It lost these charte~s bpcause 
[the p~rent company) percelved thp looming encumbrance of 
a judgement against Bulkcdrriers and saw a slmple, but 
seemin~ly effective, means of avoidance ••• [the parent) 
shifted operations among these comoanies as if they vere 
one. The interest of justlce requir~s that l treat the. 
no diffdrently."19 

other courts have focused on th~ undercapitalization of 

dispute arose betveen the underwriters of the vesseis of the 

group and the one-ship coœpanie~ that .3de up the group as ta 

their capital structure. On the tacts of the case, the parent 

. .' 

-.- ~-----

, , . 
-------------~ ._~.-
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company of the group put ~tself ahe~i of other laçiti.ate 

creditars 01 tran5ferrin~ its' vès~e1> ta on~-ship corporations 

and tau5in~ th~m ta ~rant f~rst ~r~.erred ship ~ortq~qes in 

its favour. The underwriters, tnèr€lfor~, requireJ th~ Court 

to put aS11a the œort~ayes. 

rhe Court found that the ln~urancp company hd1 prpviously 

d e c i 1~ ri t 0 ~ n ter i n t 0 a '1 r e ~ m e Il t w .1 t h i t. ?2 T !l q .: 0 urt 1 e cid e d 

thouqh to pierce the cor~orat~ vdil-~n th~ ~round that the 

one-shi? compan1es were ~o ~ro~sly unjercapita11ze1 that 

creditor3 w~ra dece~vej as to th~ fin~ncta1 ryosltion of the 

group companles. 

~Hence [the parent co~~anyJ c1nnot put itself ~head of 
oth~r lè11t~ate cre1itors 01 transferrinq t~e boats ~o 
thre~ control1ed corporat~ons, anj then takinJ a 
pre fer r e :1 (1 r s t m 0 r t g a ~ e 0 n t h,~ v", S 581 s , t ~ ~ a Il 0 U n t 
thereof representing Cdp1tdllzation of· its iovestment in 
those vesse13."Z3 

In so~~ other cases the cruci31 critprion was whether 

clailllants W"H9 mïsr~presented as ta the separ~te p~rsonalitL_ 

of the group company.2. 

Q~~2nnQr~! shipowners obtained ~n 

arbltration dwar1 agalnst cnartarers Eor breach of the 

charter-party. Sincd the cha~rinq company was qrossly 

unde~cdpitalized and Jominated oy its oarent, the shipovners 

--

reguested the Court to pierçe the cor~orate veil and establish \ 

group liability. The Court ln that case arrived at a 

. . 



" .., · " · . 

• 

'\ 

• 

, , ... 

, 

r 171 

conclusion contrary to that oL_ ~~~ll~~~_~2I~& v. ~~m~D&!~ 

Although th~ court found that the company vas in fact highly 

undercapitalized, 1t did not 91erce the corporate veil because 

plaintiffs vere avare of the aet~ndant's un1ercapitalization 

and nevertheless consented to the charter-party agreement. l1 

" ••• of part1cular 1œportance ••• vas vhether the 
plaintiff-~editor seek1n~ to pierce the corporate veil 
of the debtor had been frau1ulently misrepresente~ to 
believ~ that he was dealing vith a financially 
respons1ble ent1ty.Hza , 

) 

In some other Cdses Amer1can courts have distinquished , 

between contract ana tort creditors and have treated the 

latter More favourably.Z9 In these cases they have pierced 

the corporate veil and estao11shed qroup li~bility on the 

ground of sole stoc~-ownership des?ite.th~ lack of evidence of 

domination of the subsid1ary by 1t3 parent. 

Oil Company, an 

lntern~ional oil company, had or~anizej a fleet of tankers 

registered in ùifferent one-shi~ co~panies an1 operated by its 

subsidiary' Amoco Oil COllipany. One of these on e-shi p 

co.panies, the Amoco Transport CO~Dany, vas the registered 

o_ner of the vessel Aaoco Cadiz which vent aqround in the 

territorial waters of France and caused one of the vorst oil 

spillages in the history of s~a transport. . The French 

Government an~ other indiv!duals whose business's were har_ed 

br the pollution atte.pted to impose on the super-parent 

-, 

1 
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personal liability for the daillage d"ne by the. pollution. They 

succeedeg.·. As the Court pOl.nt.1è1l out! li 

"wbere the parent has cr~ated a n~twork of cOlpaniès that 
come into existence and comylement one ~nother for the 
benefit of the parent, th~ ~ar~nt can be hal1 liable for 
the ~.21:1i2Y:1 acts of l.ts :sub:S1.1i~['ies."[ F.!I\ph~3is added] 

In con~lusion, on& can QbserV~ lh~t th~ Am~rican judges 

have u,sej the doctr.lne or ll.it.l'n~· the corpor'!te v8il in arder 

to establisn IrouP l.labll.lty mùr~ oCt8n and in a much broader 

sense than their U.K. ànll ,:ana1ian collaagues h~ve. 

Neverthele3s, the weakness oi th~ "two-pronq t~5t" used by thE' 

u.s. courts has been the Jetwrmlndtion of the 3bstract nation 

of fairness. In sever!11 ca~t!~ one flnds not 

contradictory judgements, Dut dlso that low~r 

dete~ lIin~ tian have f reg uent l y oet!n r1:lve r se j b Y "ppel a\<~ 
applying precisely the same ~~ultable crite~Z 

only 

courts' 

cou r ts 

It i3 3uggested Dy scholars such as A. Welling i!nd P. 

~artel that the doctr.lne oi liftln~ th~ corporate veil is not 

a legitimdte means to establish ~roup liabilit~l The effect 

of tha doctrine whe-n applie;:t lI! thl? context of groups of 

co.panies is to deny the d.lst.lnct leqal personallty of the , 
controlled companies and . treat the subsidiaries of th~ group 

as instruœentalities of t~~ cotrol~ing co.p~ny • This effect 

\ 

,3,. '.' 



• 

• 

~ 
1 , 
',? 

4, 
1 

; .+ 

173 

of the corpora~ e,ntl.ty doctrlDe ha!'; been attacke.j on two 
t,J 

grounds. / 

rirstly, many corporate statutes specifically state that 

corporations have the ri~hts of natural persons;J· therefor~, 

denial of their legal personaliti is not possible. 

Secon1ly, many corporate statutes provi~e as w~ll that 

the-issue of a certifl.cate of l.ncorpor~tion i5 to be taken ~s 

conclusive evidence that tQe corporation has coma ~nto 

ex is t en ce. 3 5 Therefore, it 15 stro~gly argue1 that on a 

statutory b~5is, as weIl as throu1h reliance on ~~12m~n~~ 

case l6 ,judges simply do not have th~ pover to ignore the 

separate existence of a corpordtion in the n~.e of sorne 

unar ticula tej notion ot just~ce and fai r pla y. 307 

\ 

~ 

Thè ageney analy.sis lS a lIIuch preferable te.niquI;l ta 

apply to group liability. In applying the agency analysis 

courts do not deny the legal p~rsonality of a group company, 

but instead " they treat it as a fully existent lagal person 

vhich, however, has subordinated i~s interests to those of the 

parent. 

Tbe major problem vith the ayaney analysis ls that only, 

in very rare eases is there an explicit agenèy agreement. In 

aIl other cases courts,have to set down the criteria according 

....... -
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to vhich the subsidiary lS~ servln~ the ro1e of the agent of 

the parent-principal. l8 It is ln isolatinq tho~e criteria 

establishinq group llability that causes problems. The main 

obstacles in this respect are tne presumptions of independent 

function oi every corporation dnj the rule establi~hej in 

~s12!!1Qn v. 

interest cannot ne held to oe ~rinci~al of the business of its 
---' 
controllej coœpany. Therefore, th.:> courts must Hstin')uish 

betveen the situation where tne co~p3ny is acti~~ ~s an ~gent 

of its controlling lnterest fro~ those wh~re the controlling 

interest 15 merely ex~rc131n1 thd pr~roqativ~ of c~trol.·o 

This distinction is very fln~ ~n1 not e'lsi1y defineù, 

especially oecause of the wultiplicity of tactors and 

situations that shipPlnl group C3J~3 pre~~nt. In orjer to 

circumvent this dlfficulty tha tollow~rs of the doctrine of 

liftin~ the \ corporate vell t'ropose ~ br03d test of 

misrepresentation: the Jecislve ~oint i~ whetner the parent 

compa.ny or . the directors or th~ :iepenJent cOllpany 

• isrepresented cre~ltors dS ta tne iniep9ndent fUnction of 

their co~pany.~a If "yes",_ then ,equity requirE~s the 

protection of creditor~ by treat~ng p~rent and subsidiary as 

sole entity. If there has been \no misrepresentation, then the 

risk of subroqation of the interest of the subsidiary to that 

of the qroup is included in the priee and, therefore, . 

.1 ; 

... 
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creditors of èhipping groups need not be protected.~2 

The drawback J of the œisreprl3se~tation test 1s that i t 

applies mainly to contract cla1mants who have, at least in 

principle, __ th~ opportunity to investig~te the financial 

situ~tion of the group company ana stioulate a priee that will 

reflect the hi1her risks they as~ume. This does not apply, 

hovever, to a very important çdt~gory of credttors, tort 

claiœants.'3 tort cla1mants. Usually, tort ereditors do not 
". . 

have the opportunity to 1nvesti~dt~ prior to the moment when 

the cause of action arises Whether or not the shipping company 

vas,part of a group, vhether oronot the group vas treatinq the .. 
co.p~ny as ~n 1ndependent prof1t center, or vhlt the f1nancial 

position of the company 15.'· Furthermore, not aIl contra6t 

creditors~ are given th.e possioility to invastigate the 

financial 3ituation of the sh1~~inq group company vith vhich 
l' 

they have dgalings.· 5 In rea11ty this possibility is given to 

a fev sopnisticated contractual ~re1itors, like banks and 

other large f1nanc1al institut1ons.· 6 Ordinary ,contraetual 

creditors may find that the costs of acquiring adequate 

inforMatlon as to the function of the shipping group company 

are ~ispropdrtionate to the value of the transaction, or may 

lack the neca~sary bargaln1ng power to ask for additional 

quarantees fro. the group.'7 Therefore, the misrepresentatioD __ 

test covers Qnly soaè ~ the cases where equity reqùires that 

.. 

1 \~ 
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shipping '~roups ,be treated as sl.n~le econolllc entitles •• " 

In addition, the allocatl.on of the burden of proof to 

creditors wno in .\IOst cases lack access to evidence that could. , 

help them establish an agency rel~tionship se~ms to be 
~ 

unjustifi·able. The em~hasls ~lace1 upon this procedurel 

consideratlon was decl.sive ln tn~ outcome of most of the 

decided casas.· 9 To shift thè ourden ta the group company, the 

presumptlOn ,o.f independent cori-orate ~xistencp. lIIust bp, dane 

away with aA~ ~roup legl.slation es~ablished. 

In co~p,rison witn the doctrl.ne of' lifting the corporate 

Yeil or t~e agency analysis, tne th~ory ot "qroup appearanc@" 

presents tha signifl.cant advantây~ of ghifting to th~ group 

cOJlpanies,the burden of provln1 thlt they were _functioninq 

indepenJently.'50 

Neverthèless, the maln drawoack of the,theory is that in 

sOlle cases the theory- exceeds the obj~ct of protectinq 

creditor~ wh~reas in oth~r cas~s ~t is too little to fuTfil1 
.. 

i ts function. The reason for th~9 --controversy is that the 

criteria usej by the theory to ~stabli3h qroup appear~nce do 

not always correspond to th~ e=onomic r~ality created by 

groups. 
1 1 - ( 

In particular, french courts have hel~ that th. criterion 

of an 01 group appearance -ay be 
>1- • 

baSéd on 
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. real or apparent fac'ts. 51 French courts have considered as. 

" apparent facts wnich could estaDlish 9~9uP liability, the 

si_ilar naœe of two companies S2 , their common address 53 or 

t~at the company liable on the claim and the ship under arrest 

had the sa.e na me leaving thus creiitors w1th the impression 

that 'the ship belongel to the debtor entity.'- In some of the 
( 

" above cases where group liabi1itl ijlS based on an apparent 

group appearance, some oi the companies considered were 

-tunctiQni ng 
c 

rherefore, the independently in "rea1ity. 

underlying ~eason of protecting creditors, i.e., subje~iion of 

th.e in,terast of tbe subsidiary to that of the <froup, did not 

o 

". 

exist and the.i.positi9n of ~roup-liability was unjustified. .~ 

rurtherllIore, the second cri tieri0l!, tha t of the-' g'ood 

faith of the ·creditors, lIIay oe \seriously questioned ln the 

. case of contract creditors; The phenomenon of one- ship 
, ,p . 

co~panies Is so vell known in the shipping industry that it is 

very doubtful whether a creditor could validly a11ege that his 

counter-party in ~he agreement was not the particular~~ne-ship-

co.pany but -·the who1e shipping group. 

{ 

.. 

.. 
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The cOl1'para ti ve exalllination of the ,doctr i ne of lif ti ng 

. the corporate veil, the agency aft~lysIs and the th~ory of 

"group ap~earance"indicates that a group }egtslatiop of the 
.J 

- type whic-h- the E. E.C. t>ropo,sals incorporate ois the hest 

solution to th~ problems created in th~ context 

group companies. Such statutory regulation has 
'-

of shipping 
• $. 

to :s11oy 

shipping group,co~p~ni~s under~ommon control and ~ireetion to 

-
oper~te as one entity, but Lt ~U3t est~blish liability of this 

economie entity, the - gro~p,. tor 
~ 

., participa tin~ melllbers. 5 5 

In arder to r"" achiev'e these 

th~ obligattons ~f its .., 

aims 
.~ 

legislatfon should be basad on tn~ follovi~q prlnioipl~~: 
1 • 

. firstly, there should na a rebu~le preGumption that --

, 

• 

shipping companies under the sam~ 90ntrol constitute ~ group; ~ 

secondly. there shoula ba recognition of the qroup 

interest as a result of which 
, . 

the oarertt ~omp~ny of the group 

should be given t.he -power to dl.tl:!ct its SUbsi~iaries even to 

the latter~' disadvantage; and 
, 

thirdly, group liability should be imposed. Therefore, 

when a group company cannot ~eet its obligations. creditors 
" 't: 

should De entitl~d to n Q,btal.n . satisf~ction from , the-- ot~_ 
"""" \ fi" n 

co.panies of the gtoup. 
" 

.. 

.,0 ,," fi 
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T~~ ajvanta~es of a statutory sol'lt10n t'J the protpction 

of cr~ditors of shi?p~ny g[OU~S ù~ çomoan1es 3re both econoœic 

and Ip.'Ja 1. 

f1rstly, such a solutlün 13 i~ accOrr1?:lCè th~ 

econom1c re~llty cr~ate. uy tn~ lntr~-Jroup structur2 and 

behaVlour.')i> 

seconjly, th~ ~[eSu~Rtlon tndt controlllnq anJ controlle1 

company constitute d concerr. ~j not cJncluS1V~. The onus, 

ther~for~, 1J on tne grou~ COrupanlOs CQnc~~n~J to prolucp the 

nece5sary ~vij~nc~ ~o prove tnat de5~ite th~ eXistence of a 

con t r 0111. n ~ 3 h a r ~ h 0 l d rn 'l w~re functlonlnq 

indepenJently. '3 7 TnlS sn1:t OL D'lr:l"n of ~roof, from the 

cn~d ltors i5 

presumption than lt lS Lor the cre~ltor to projuc9 eVldence ta 

sustain th~ presumptlon. 

1'hirjly., th~ lmpos1tlon 01 :jrJUD li ~ b 1. 1-1 t Y w h e r €" the 

presumpt10n of control 15 establlsh~1 io~s not only comply 

wlth the requlrements ot eiu1ty out also serVes th~ ot~~r vpry 

iœport3nt pur~03e Dt law, predlctdDil1ty. f 

of 

G 

The above princlples of stdtutory ?rotectio) of cred1tors 

shippin~ group coœFanles hav~ been incor~ted in the 



\ 

o 

South Afrlcln law on arre~t OL .s ~ result, the ~outh 

?~ece 'Jf m.Hl.t1IDe le..]lslltlJn lo'ltn reSf'?ct ta sh1pplnq 'lroups 

( <1. ) lf t.h2 -:lêlill:l.nt [\ .3. ..:; .3. ID:I. [ ... t ... :l1 -' l l ' f) 0 v .~ :: t ~ ? 

:1 r [' .~ .:; t -:? j ; 5 q 0 r 

(~ ) Il 'J U l dt;) 1 l -, b 1 e 

I~ th2;~ conilt10n.3 3.Le LJ.i ........ l.,~. ':1 cr",!ltor 'ria y '\r[~st 

either tho "off.nün," Shlp or ,n "o>sOClHeJ Jh0." Th" 
... 

novelty, tn':!reforè, ott h t::' ..i \) u t II 'fji~~n 1~~ls11tlon l~ the 

notion or "3.S30clat~d sn1-!"," wr.lch p(1[Pùrts to jefe~t th~ 

11 oartlcJlar thd tollowlnq 

:Î!1 f 112 IL 11.21i 
SUbJ8ct to th.:! tHOvl::'1.0n", ùL sub,-'r:tiJ!l (9) an action in 
I~~~ oth~r than 3uch dn dctlün 11 resoect o~ d mlritim~ 
clai:n cont8w?lated in parà:lriDn (1), (c) or (c) of the 
j e f ~ nit 1. 0 n 0 f .. ma r l t 1. ID e c l a l dl " , m '1 y b e b r 0 U '} h t 0 Y the 
arrest ai an a3Soclate:i .:hlO ln-==tp,,,j of the :.hi;-> ln 

re3pect of WhlCh the mdrltlm~ ~l~i~ ,rose. 
~~tl1Qn_l11i . 
(;i) For the pur~oses. of ~UD~ection (6) an a'1soclat~1 ship 
means a 3hlp, oth~r than tha 3hi~ in r~sp~ct of which the 
maritlœ8 claim aros~--
(1.) o~nej by tne person who w~s the owne[ 0: the sAip 
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conc~rn~j at the tl~e Wh8U tha maritime arose; or 
(11) ovneJ by a com~any ln w,ich the 5hares, vh~n the 
lIar~tll11a claim arose" verE: controlled or ow~ej ~y a 
ppr~on who then controlldù ùr own~~ th~ sh~re5 in the 
company WhlCh owned tne 3hl~ C0ncern~j. 
(b) "or the purposès ot pC1r.iJr1ph (a): 
(1) S h l P S s hall be .:1 ~ ~ ru 12 c. t 0 b e 0 w ne "3 b Y th -, sam e 
persons lE ail the 3har~~ ln thp ships ~r~ o~ned by tha-
s~mE> persons; 
(li) a person shall ~2 ~~èW~~ t~ :ontrol 1 company lf ho 
h~s power, dlrectly or lnilr a :tly, to co,trol the 
cOlDp~ny. 

(c) I~ cl charterer or 3ubc.1drt""r-:>!:" 0: ~ .snlp by ipmise 
dnj not the own8r therJL, 13 ~11~g""1 ta J~ llable ln 
r~S~8ct of ~ marltlm? clalm, t12 ch3rtèrer or 
.3 u b c h .1 r t ~ r o? r, CI .5 t nec :l S? Dl <.1 i h "! , s h :'1 11 for t h r: Il Il r DOS;~ s 
of SUb'3~;;tl0n Co) dnd thls 3ùb3':!ction~1? lee'1led to b~ the 
owner. 

T,~ Act, thereforl:!, ext~nù~ t'" ~ notion of "315ter-:;~lp" 

of the qroup. In order ta acnleVè t~15 goal t~~ Act 110pts a 

Flrstly, ~t ~t~pulates thdt ~ p~rson who i1rectly or 

Indire:tly h~s the pow~r ta control 3 c0mp~ny shall be dee~ed 

to De ln control of lt. 6Z 
"­

\ 

Secondly, lt prov~je~ tnat shi~s th1t ôre ovnei by 

companies which dre con....t..t..oll-ad Di tl)e 3'\me ?erson are jeeme:i 

to be aS30clated ShlpS and, ther~t~re, ~s such are susce?tible 

to arrest. 6J 

The core of the Jouth Atric3n leg1s1atlon 15 lie 

~listence oi power to control a como~ny. The South African 

l~w provlde3 a very broad uefln~tlon of control and therefore, 

it is up to th.? courts ta deflI!è .lts contours. 64 Accortinqly, 

• 
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South Afrlcln ccurtz. l'lave l'IelJ th"t t~~ "n1.ttur2" ct control 
.IJlI 

~xerC1SeJ OVèr â 3h~p cèlon;ln~ tG 1 1rou~ co~p~ny oth~r th,n 

that personllly lljble 

d cru l~ t >I~t 

the r ,l f () 'r -"? , nn 

l'hL:> l:ltter lJùlnt l1'1jor 

,th<2 typ~ the I:..c..":. In t!1~ 2. F.C. 

13 not: d bur len 

tnat c131m~n~s must 

a DOV~ a to 

c~ntrol.67 rne aiv3nta;e 0: tl'lE ~outh \fri~?n 

th~3~ two 1p~rOJChc~, thE' E. LC. 

solution i.5 pref,:>raol.a ior th,: lùl ... owil'l1 r"I')::::0n,: 

(a) aCC~33 to eVljenc~ thdt 

control over tne cOlllllany conc o tn"?1 1'"; not l'Jlways 

as a œdtt~r of 

pol~cy to establish d 
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la) 

a c~rtain thre5nold leads t~ d.situation of control; 

(b) sinc~ irrest of ~nips ~~ d ~uic~ Dro~eduL~ avail~ble te 

creûitor3 only for th~ p~r~os~ o~ obt~ining secur1ty, the 

~bove presuœpt10n ot control is more in conformity with 

the nat~re of th13 proc~jure wh~r~as a 1etailed analysis 

or the 1eqree of control the C1S'" lS 

decljeJ on ~ts werlts;68 

(c) the presumpt1o~ of control on th~ b!SlS a! ~ luantltat1ve 

thre::;holJ is not sucn a Clù~e 

t~e presumptlon cavers tho~~ 

partici?atlon di a company ln 

t.:>st 
JIt) 

'l.:; m J. y i'11tli'l11y 

'" rebut~bl~~~ rurth~rmor~, 

the ca?it~l of 'lnother 

comp~ny prooably l~ads ta a control situ~tian. l'1 those 

cases whare th~ ~uantltatlV~ thre3hali i5 not r~ach~d, 

crejitors are stlll protect~J DU~ trey h~ve ta prov p the 

exi~tence of control. 

- - j 

( 
" .. 
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3. ~elling, Ç~~QIs1~ __ ~~~ __ in __ Ç~n11~4 __ IÀ~ __ ~Qy~rnlng 
.fIins:.i.Ql~.§ (1984) at 12d ~n_i~.9..1. (hereln~f}er cited as 
Wellin f]]; LE. Palfl~r, D.u. Pr~ntice (, S. WellTn-g, 
Ç~n~Jiln_ÇQm~snl_~sïl_~~~~~~_ftQ~~~ __ 2n~_n~~~Ils1~~ 23 e3. 
(1978) at 3-15. 

J.M. L1nJers, "Another Ward on ?~rent, ~uh~idiari93 ,nd 
Aff~liates in 3anl(ruptcy" (1 J76) 41 !!.LÇlu.~j,~.!i~!.L '127 at 
:JJ4; f.rI. East~rbrook., "L~mit"'~ Liability anl the 
Coroorat.lon" (HBS) 52 !l.LÇ.!H.L1.1..3~y.l.. 1>9 1t 109 ~1_:Jgg~ 

H. ~otomurd, "Prot~ct.ln~ JutJi l~ Sh3r~ho11ers in 1 

Corpor~ta SUbsld13ry: A ~ow;dr~tive Look at the ~rivate 
ani Juiicial dol~.3 ln t!l<2 U • .:>. '3rd Sorm'\ny" (1910) Hl§! ... 
k~_B~Y.1. 62 at 72. 

3t. ~1t~3,-"Disrc~drdln~ tn~ CorDor~ta ~ntity in favour Of 
3~n?ficldl ownersnip 1nJ -':ùntrol" (l1g4) 12 A.\l.a.t1...L_.lB!~~ 
1.1._~2Y.1. 162-194. 

5. [19'32] 2 Lloyd'3 1<el-'. ~JJ. 

6. [1978J 2 Lloy1',;; d.?f.i. 184. 

7. For the applicat.lon oi the ioctrin Q in the dlff@r@nt 
State::; see: M.C. p.1etrel~a, "?i~rcinf1 th~ corpor~te Veil 
in '1icrllgan" (1933) 61 Jl .... _~~1~_.:l .... __ 2..i.h.l.._1~ 81-103; J. 
Brewster, "?lercing th.:? ':orfJor-1te '1ei1 in /1ontana" (19'33) 
~~ !1Qll!.1.J.1._~!H.!. 91-111; J.F. Pil.rrington, "Pi@rcing the 
Connecticut, Corporate Vell" (lq~3) Q .... _~~i1~~~Q~1_1~_B2I ... 
109-143; P.A. Cdrt~3uX, ~orpor~tions--:,hareholders 

Liabllity-- Loul~iana: A adlancin~ Test for Piercinq the 
:orpor'1t-3 Vail" (19d4) 5d .I~l.1._1.1._E~.'l.t. 10'39-1106; C.L. 
Spear, "Piercing th~ Cor?orate Veil in Marylan~: An 
Analysis ana 3u~~est~d A~~ro~ch" (19QS) 14 Jl .... __ n11t~_1 .... 
B,g!.L 311-3.14; S.J. Gru;han, "Piercinq the r:orporate Veil 
i n A 1 a b a ~ a : l n S e arc il 0 f a j tan ,j ~ r d Il (1 Cl f', 1.4 ) J '1 11~ ... _lu. 

8. 

9. 

B~!-,- 311- 328. 

See, ~~A~ __ jill~~I~ v~ ~~A~~1~1~~ __ ~I~1h~~~_ID~~ 
A.M.C. 558; Ai~~i~~n_B~D~~~~~nk~ __ kin~~_l~.... v. 
~!~~~hi~_~Q-,- 1974 A.M.C. 137S. 

1976 
1~~i~ 

~.I..I.l..I .... - - v. Y.i~~~Y~_~2~~.1.. 1911 A.~.C. (,7 where the 
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Court stated: 
"A presullption-- of sa~arateness i3 afforded to 
interralated corporation3: in orier to overcome the 
presumption and pierce the v~il; ol~intifFs must proYe 
either total domlnatlon or fraudulence in the 
tra nsactio n." 

10. Ih~ __ ~~~2Ql.â 1~68 A.".C. 1~65; Zmil~_A~ __ ïilli~!§ v. 
~~!lli~l~~_~IQlh~~§_lnç~ 1~76 A.M.C. 558; ç~ïn_ç~n~I~l 

11 • 

v • ~Q~œQ.EQlilgn 197 '3 A. /1 • ~ • , 6 c:; 4 : Kl1Il~ __ .âl~t v. 
~QnagnlQ 1964 A.M.C. ~4; i~n.~n v. ]~~~i~ 1974 A.M.C. 
131 • 

Ih~ __ !i3j~2l1.~' 1 ~ 6 J A • ~. C. , -) 6 r; ; ~U2J!.!L __ ~~.!l.t[~l v. 
,ÇQâ1!!Q.QQlils11 1 979 A. ". C. 1 ô 5 4; !i2Iggn v • Ilg1~ii~I 
â ... 2 ... !& 1981 A.~.C. 1293. -

12. For details see, D. barD~r, "Incorporation Risks: 
Defectiva Incorporatlon and pi~rcing the corporate Veil 
in Callfornia" (19dO) 12 f.â~ ... _1.1.!I... 92'1 at 1)46 ~S_â~g.l. 
[hereinafter citeJ as BarbreJ; W.V. Vit;:}li, "A rurther 
Tear in the Corporat~ V~~l; Implie1 Indemnity br 
S ha r e holde r Sil (1985) 15 .Q~~~n~1~n1_1:&!L.B~.Ij,2J! 392. Al so, 
QQï_~b~li~~l v. li~~~A12I_~gIilime 1985 A./i.C. 523; KiI.!l2 
Hill v. li2l! .19 dO A. M. C • ~:> ~; Ii~~i!I_Ql __ ~l.l. v. In!!.l 
~An~ 1961 A.M.C. 307; j2~~ __ lnj~ v. g~~lt~_21Q~nQQ~ff 
1980 A.t!.C. 1397. 

13. 8arb~r, âY.EL~L note 12 at 848. 

14. I~i4~ ~t 849. 

1S. See, A~iAl~ __ ~2.~gn.~ v. ~2m!2DXgA11h __ I2n~3hiE 1970 
A.~.C. 1381; 1 ... I~I.I. __ ~1i~~~Q.~~ v. J~g21_!ij~1~ 1991 
A.M.C. 2446. 

16. Se~, RQ~~~~n __ ~Ài.Q.QiDg __ ~~... Y. 1A~ji=-_A~~!~ 1979 
A.~.C. 1059; Q~â ... _a~Iil~ v. dAr1~ 1ge2 A.M.C. 925. 

11. 1984 A.li.C. 6t3:>. 

la. See, Q~X~4-~A __ g!~~n~_~ __ ~Q4 v. ~~Dhill_In1~.n~1i2DAl 
In~ ... 2~9 A.2d 427, 434-5 (Ch.196B); âin~l~iI __ Qil~Q~.E& 
v. l&!i~n 280 A.2d 717 (Del. Sup. Ct. 1911). 

-
19. j2~1À_fA~iti~ v. fl'A.iQ_~A1Y4~~ lq84 A.".C. 665 at 695 

2~I r.G. Cassibry, D.J • 
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20. See, l:a.n!~.n v. .aÜ!~:!.llg 1974 A. "'. C. 131: E~~~ __ l.n~h v. 
~!~t!~ __ ~~~ngQ!tf 19JO A.ct.C. 11 q 7: n2Dil __ ~~l~~ v. 
X~n~!i:~ 1980 A. r\ • C. 7 7 0 • 

21. 1984 A.~.C. 1591. 

22. !.l2i4.L '1 t 1 S 93. 

2 ) • I.!Ül"!' 3. t 1 5 9 9 • 

24. J~e, ~~Q~J~_j~_~~nn~1_~~1~Qn __ f_CQ~ v. ~QI1Qn __ killl_~ 
kQ~ 1~74 A.~.C. 218~; I.~=~~_g1_jl~ v. 1111~Ins1ig.njl 
Q~.!l!s. 1 96 1 A. 1'1. C. 3 Ù 7; Ihs_î1!.:t_1!.içh~l.!! 1'31 4 ~. "1. C. 2637. 

25. 1979 A.!'I.C. 19'11. 

25. 1334 \.'1.C. 1;)~1. 

2a. i~! C.C. ~lncks, ~t.J., ln I~~~~! ___ ~1 __ al.L v. 
11l1g1.ngl.1.Q.ns..l_~~1l~ 1 9 b 1 i\ • t1 • :: • 11) (, il t 11 7 , ~ 'J 2 l. 21 ?) 1 
3.t 239. 

29. See, Ih~_ÀiQÇQ_hsQ~. 19J~ A.M.C. ?123; Y~l.L!~ v. ~Y~h~l 
~_âQ.!l~ __ l~f~ 1973 A.M.C. ~bjq. A contrary conclusion 
was, nowever, arrlveJ at: l11.:! __ l&l..§j 1Q70 A.r1.C. 319; 
R.ifhst~_J.L_~l~~h~.n~Qn v. ~1s!_~lât __ ~~~1~~_I.nÇ.!. 1979 
A.M.C.1~59; ~Ynnin~h~J v. ~~n~~z=!QY~ 19~J A.M.C. 13h7; 
!llQI~:!_~g!1!n v. ~12I~=~2!~§~Q2I 19AO A.~.C. 2459; ~~~~I 
v. Rgl~Qng_lnl~.l 1982 A.M.~. 275? 

30. 19J4 A.~.C. 2123. 

31. l~lg.L For à~tail~ on the d~~lication of th~ ioctrine of 
piercin~ of the corpordte vell ta tort c~ses S€P.: Notp., 
" S hou l:l s h are h o,~ 1 ~ r s b 1: tll: r .;; 0 na 11 y Lia b 1 e for th'" Torts 
of thp.ir carpor~ons?" (H07) 76 I~l~_ltL~~ 1190; R.E. 
Zimet, '~he Validlty or Llmit o 1 Tort Li~billty for 
Shareholders in Close Corf-Orat10ns" (1971) 23 AJI1~_J:l~ju. 
R~!~ 208; Barb~r, §Y~IgL note 12 ,t ~SO. 

32. For a critlcal analysis ot thp U.S. application of the 
doctrine of liftin~ the cor~orate v~il see, Zimet, ~YRIAA 
note 31 at 216 21_~~g~~ A.S. L~pez, "The A11~, __ Lg2 
Doctrind: Alternatlve Chall&nges to the Corporate for." 
30 Q~~~L~A~k~_B~!~ 129. 
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) 3 • il e Il i n g, â1U~.r~... no tel a t 1 3 1 - 1 40; P. 11 art el, " Et sil e 
"Voile corporatl.f" n'Eus"tdlt pas?" 1985 45,E,l._.:hLB.!. at 
453. 

34. See, for exampie, sectlon 1<;(1) of Çg.ll~Qg __ j;!'y~j,ll~ââ 
ÇQ!~QI~!~Qllâ_A~~ whl.ch reads d~ follows: 
liA [lelai person] bas th~ capa city and ••• the riqhts, 
!l0vers 'ind priviieges of d n'ltural person." A silllilar 
proVlsion lS contalned ln articl,~ 1)2 of the &.t§~JL~.iy.il 
ÇQ2~L 

35. See, for exampie, sect10DS 3 an~ 249(2) of ~1DAQ~ 

J.Y~.n~~~_çQ~~QI4!·Qn~~A~1,l. 

36. [1897] A.C. 22 (Eng. H.C.) 

37. Wellln-}, ~.Y~!~ ... note 1 at HJ. 

B. [1897] A.C. 22. , 
40. E.E. Palmer, D.D. Prentl.ce & d. W~llinq, ~~Dg~.ign_çQmQgnY 

~A~l __ Ç3~î§ ... _jQl~â_gDg_~sl~!lgl~ ... 21. ej. (1978) at 3-22. 

~ 1 • WeIl in g, âll2I.~L no tel dt 1 ~ 6 ; ~. Il 0 sne r, " The R i 1 h t s 0 f 
Creditors of Affiiiated cor~orations" (1~76) 4) Q,l._Çhi,l. 
1L __ ll2YL 499 at 519 ~! __ §~~L [herein~fter cited as 
Posner]. 

q2. Posner, §YRI.SL note 41 at Sù3. 

43. '''112.11,l. at 519-520; J.rt. Landers, "Another Word on 
Parents, Subsidlaries and Affiliates in 8ankruptcy" 
(1976) 43 QL_f~lL_1L_E~lL J27 at 534 [hereinafter cited 
as Landers); Welling, ~ll~~~~ note 1 at 14h. 

44. Prof. Welling proposes the "neighbor" principle to 
protect tort creditors. Accordinq to this principle, a 
company must he capitalized 30 as to cover the reasonably 
fOtèseeable risks arlslng from it~ activities. 
Nevertheless, there ~s no agreement as to when a 
corporation is déemed to oe a~equately capitalize1. 
There hdve been proposed tvo tests: 
(a) the financial anaiysis test, anj 
(b) the insu rance test. 
for details see Weiiing, â~~Is~ note 1 at 148-9; Barber, 
~~~'1L note 12 at 856-7; Ziaet, ~R'~ note 31 at 217 • 
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47. L.D. Anjerson, Jr., "ranK-=:r lnj 5hipping Loans" ln W.H. 
B~ulhn & D.R. ~and~sh, eù~., Ih~ __ lD!~Li~!12D~1_]~ntiDg 
.d2!U!.12QQ~ (1 9 '33) a t 1 90 • 

49. See for example, lh~L!!~1l1.g.YlD [lq7-3] 1 Lloyj's R2p. lq4; 
I.h~_l1jilti.!!!~_I.t:~.il~I [ 1 -J ci 1 J 1. Llo y,i '.3 ~e o. , ri 3. 

50. For letalls 3e~ Chaflter Nlllt, i..!l1.~.; 

51. 5ee, .rh.Ê_~j.ll1_li.ÊJ.l.h (H7,:}) vr. l4lrop. Transp.634. AIso, 
-J. cal}is-Auloy, "2rot.actlon les ~s30cips et Cr8lnciers 
des ~roupes de Soclet~3 ~n ~roit Positlf Francai3" in 
2~Qj.1_j.Êi_g~Q.YE~§_g.Ê_~Qf~.Ê!~~ ~i. hy C~ntre je Dr6it des 
Affaire'3 de Renn~s (1'172) at 1'>1. 

52. ';QJ,Œ_.4.Ê_~,g~~,g11:Q1!L Dece al ba l 13, 1967, ll!!.l!l.Qlilj.~I!L.L~!!!.b~I.t 
~. 196-3, J, J)7, PL. 

53. II!.12~ __ ~Q!~ __ jQ~~D AprIL 1,. lQQO, ~liA~.!!!2D=iI2~2f,j.lIL 
~ (l(BO) J.I'1.F. '-'26. 

su. P. 'ar~uet, Note on the ~~Cl~lO~ of the ~Q~I_j~_A~~l_g~ 
.BQY~n~ April b, 1982, (1982) ~ • .,.F'. 744 at 749. 

55. D • .\ronofsir..y, "Plrcln~ tn\:! 'ïr~n~n1tional r::orporat~ Veil: 
Trends, Developments, anJ the ~eed for Wide~Dreart 
Ajoption -of the EnterprlS9 Analysis" (1gB:» 10 l!L~Lll.a. 

ID1~1_kL~ __ ~Q!~L-~~~.a. 31-db; 3ee a130, ~h~pter Sev~n, 
~1l1~.s. 

56. See Chapta~ Thirt~~n, ~nlj.s. 

57. 3ee C.r1. Schmitthoff, "GroutJ i.iability o'E Multinationals" 
in K.R. S~mmonds, ad., k~l31_EIQ~lQ!~ __ Qf_~~11lD~~i2D~1 
Ç21~2ls1i2n§ ( 1157) a t d L [ he r P. i n a f te r ci t p ri ~ s 
Schmitthoff J. 

S8. For j~taiIs see, A. Rycrort, "Changes in south African 
Adlliralty Jurisdict~onlt [ 1994] lt.a.!1.a.L.L..Q.a. 417 
[hereinafter cited as Rycroft); International i3ar 
Assotiation, aj., Ih~ __ A.~~~~_2nl_ZnfQI~~j_~jl~ __ 2!_~hl2~ 
j.D_~Q~1h-ÀII1~A (1985) at 5 ~1 __ ~~g.a. [hereinafter cited 
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as A.rrest ln 5. Africa J. 

59. SectiOn 3(q) (a) of the A~S~~~111_1Y~i§dl,~i2n_R~lYl~~i2n 
A~1_lQ.2.!. 

60. Section 3(4)b) of the A~a.~~ltI __ l~~iSgi~1iQn_B~gyl~!i2n 
Af:1_12.2 

61. Section 3(5) of tne !g~i~sltl_~y~i~~ifliQn_~~gyls!iQn_!f! 
1.:2.2 ... 

62. Section J (1) (a) (il) of tn Q 

a~g~ll1iQn_Aç1_1Q2.!. 

63. Section 3 (7) (b) (11) of tne 
R~gyl~1iQll-A~1_1Q~.!. For Jetdlls 
59 a t 4.19. 

AQ~!~sl1I __ ~YIi§~iç1iQn 
sep Rycroft, §YRIs.a. note 

64. Rycroft, ~~RI~.a. note 58 at ~1~. 

65. ~ ... ~ ... _~h~.R __ §_~2n~ __ ~~~... v. n.l.l.1. __ ~~!~li ... 1984 
(c), cited in Annexure C ut th~ Arrast in s. 
~~Qr~ ... note SB at 1. 

(3) 325 
Africa, 

66. ZI~Q~_~2t~... v. ~~1~4 __ R~~~~i~~n~_~~ 1985 (2) 486 (c) 
cited in Annexure C of tne Arrest in South ~frica, ~U~t~L 
nota Jd at 2. 

67. See Chapter Seven, ln!g ... 

68. Tbe terœ "arrest" is used in dccor1ance with article 1 of 
the !!!~~1_~2n!~n1i2n ... 

69. Sae $chœitthoff, ~y~~gL note J7 at ~2. 
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l11l1J.llUIl 

~~.1 Involvem~nt of stdtes rn ~nL~~in~. 

l~.~ The structure of state ~n1pninq enterpris P 3 and the 

impllcatlan of sovereign lmm~nlti. 

1~~ Immunity OI states: t~nJs ln th~ mojern l~w. 

lâ.l.~,Immunity irom jurisdictlon ~n~ i~munity from execution. 

1~.1.~ Absolute and restrlc~ej lrumunity. 

1§.1 Arrest of ShlpS owne~ Di for~iqn st~tes and state 

shlpping companies. 

l~.~.crown imœunity. \ 

11.1 Arrest of ships owned Dy foreiqn states and state 

shippinq coœpanies. 

Q., 
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shipping companies. 

j~.~ Arrest of ships owned oy the French state. 

12.1 Arrest ships owned Dy foreiqn states and state 

shipping co anies. 

1J.~ Arrest lof jhips owned ~y the ~r~,k ~tate. 

, 

.-
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1i.~ InXQl!~~~n!_Q1_~!~S~~_.n_§A.~~iD~ 

The tra1itional iœa~~ of S~à~~S according to which state 

~ act~viti~s vere confined to tho~~ tr~jitionally cnaracterized 

as ~overeign acts vas !bandonaa ~aJy y~~rs ago. 1 rhe shippinq 

industry, 1ue to its str~tegic ~m~ortance, was among th~ first 

business activities 1n Wh1Ch states were involved. 1 Both' 

capitalist and socialist countries hav~ been enqaged in the 

maritime transport business, out thq soectacul~r 

the numJar of state-owneu sbi~p1n~ ent~rprises is 

increase of 

due lIainIy 

to the nationalized commerc~al tle~ts of Eastern bloc and 
1.\ 

Third worlJ countries. 

Ourin~ the last decade th~ ia3t~!n bloc countries have 50 

.; 

expanded thair shipping activit1~s that it i5 beli.ey9d that 

the Bloc1s~argo fleet bas a capac1ty ov~r three to four tilles 

the capacity necessary ltô~arry th~ir n~tional 1aneral cargo 

trade. 3 Furthermore, many To~rj wor~~ countries have seen the 

shipping indu5try as a vital sector for increasin9 their 

national incoœe. In the early 1960s sany L~Ss Oeveloped 

Countrie~ (L.D.Cs) began to focus on the international 

shipping industry as a key mecbanism of dependency.4 -,\ fell 

' . 
/ . ' 

,..,Jl 

, 

" (J 
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yedrs l::lter, ln 1965, a COmlil1.tt8° on shipPln,l Wa3 formed 

wit~in U.~.C.T.A.D. WfilCh r~commenlp.i 31gnific~nt ch~nges to 

" the level anl structure ot fre1.~ht rate3 and on the pattern of 

trade rout'd3 Whpn the 

Co m m l. t t e·~ , .3 r 8 C 0 ID men j a t 1. 0 n.3 w ~ L. t: r e j net e -1 by the m~rltlme 

powers, L.D.Cs b"!gan El0.)rams ta ù.:!volop ndtl.onal fleet.s. 6 As 
/' 

a re3ult many L.D~Cs have bOU-.;ht T1"+:10n~1 fl~ets WhlCh they 

operat~ )3 st3te monopoll.ès. 

ri)!? heavy lnvolvcment 01 stat"::; ln sh1PiHn ~ l~ ~ te a 

drnOù'1t ot 

soverelgns. 7 It 13 .jen.:!rally eAr-t2ctei th3t tÜ3 tren j wlll 

continu.?, if not lncrea3e, bt2C~U~~ ~~ny St~t0 haV2 snipclng 

3imll~r to those 

used by prlv3tely own~J snlpp1n~ :Jrou os. An eXàrnple of the 

fact tnat rnany state-own~J Sn1~~1.nJ ~ntorpris~s have ~ 1roup 

structur8 slwilar to tnat ot tne1.r prlva~~omp0titors lS Ih~ ~ 
, 

In that case, à çontract rOI th~ ~~le of su~ar was ~de 
,t 

b e t il e en a ç u ban st a t e t rad 1. n q , e fi ter D ris e k n 0 w n a s " C u b a z u car" 

as sellers anj a Ch1.1ean company known ='~ "Lansa" as buyers. 

The shtpment3 of su~ar from Cuba ta Chile were made by several 
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wlth which tha, 

clalill <lr03~ were tht! 21ayd r.arbl~ Islul,is. The 

flrst wa.:; owneJ Di the St.:He 01 -::lJJ1, it Wd:> o?·~r::'l.t\!d ':Jy St1tE' 

c 0 m p ~ n ï, '1 ::'l. :1l 0 l .3 a , anJ Wd3 3UO-Ctlul. t.-'[o.> l to th2 

the otncH h .i n j , w a s 0 III n è j :; id .. l ::: ~ t ~ 1) .3 t .' l n COr?Or3t;on anj 

'1 :1 8 11 l S p ': h '1 rte r flew t'le 5o'llall f la y. 

th· stru~turp of 

of 

the .:;nl~ ::"5 tn-o> st.:l.te or 

e'ltlt1.2S lS 1noth€!r n:)n-.3~l;Ùolnlll-1' -:t1t<:>-controliej comp"ny. 

rhere 13, ln other ~O[J.:;, J ;rc3t ~lmllârlty wltn tn" 'Jroup 

e con 0 'Il i e,3. l 1 The Statè' 

operates tn~ state-owned v~~~c~~ r':lie of the 

non-shipownlng holJlny company o~ the 1roup WhlCh operdtes the 

qroup ves321s ln 

the p03S1bllities 

tha t 

understanhn l the 

arder ta l~olat~ th~ 

tunctl.Onlny 01 3tate 

re~lst~roj owners trom 

L, pvident 

i.: the to 

shipp1ng enterprises, 

and thereforè' these "autanolDou~1I yov~rnmpntal p.ntit1 p$ have ta 



c 
11') 

bp. examlnej c~r~fully. 

\. 

p~rsonallty wnich olstln~Ulsh~s t~em From governmont 

departmt>nt,3. Thus" th8y dre ,ablè to :Jue anj bo sued, o>nt2r 

Into contracts, be llabl", ln tUlt. holi a~~ jispose pr~p~rty, , 

hâve tho>ir own name, and k~ep ê13sets 'lni liabilitle3 HoStlnct 

from tho.:;'? of the soverel~n stjte. 1 J 

From dn economlC pOlnt of Vlc:W, hOWf'Ver, these entities 

are fin~ncl~lly or bJreaucratlcdlly l~?onipnt upon th' st~te 

that creJté1 t'hem. Th", state rlJjnC~S thes~ ~ntltle3 either 

by m~k.lny 

capltal :l.S3dt.:>, anj 1ell~rally tnl::-

, 
stat,=.l" Mor"?over, lt is the ~tdtp that €X~rclse.:; l ener al 

dlrectlon ov~r the entlty ln tn~ 3~ns~ that th~ jlrectors of 

the entlty art? appolnteJ b) anJ activitios to 

their Jovernment.l~ , Therèfore, the element::; of un+form 

direction ani control WhlCh ]Ustlry th p treatmant of shippin~ - - G 
groups as sln~le economlC ~ntltlesl6 is pres~nt ~~ state 

------~9~·bipping enterprises. Never,thele~s, the particular problelll 

that state 5hlp~ing ent~rpr~5es ~reat~ is the difflculty of 

bringing an actlon agalnst astat~, its sovereign 

illmunity. The problems that arlse in connection with the 

protection of creditors of state ~hipping enterprlses can be 

narrowed dawn in the follovln~ thr~~ issues: '. ~" 



wh~th~r or not craùltors èr~ ~ntltl~i ta 3ttach 
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"ny 

pro?erty ot the ~tate ~nj ~n ~~rtlcul~r th~ ~hir in 

con~ectlon Wlth WhlCh tn2 ~la~~ ,rose; 

( b) wh~th~r or not cr~jltol~ ~r~ -' n t 1 t l r· ~ 

31star-shlp of the otrenün~ .3'lip; Hi 

(c) wheth8r or not 313ter-~nl~ ~[[~st can be qlven l oroad 

ta n state 

3 t a t ,-' - a \1 n .. j are 

SUl.t ln 

q an e r al::; omm ~ :1 t~, 0 n t n C' l ..:; ::5 U t:: J l ..:. u ver (> lIn l m m '1 n 1 t Y • 

12.1 1l~gDl!1_Qi_~1g1~2~ __ 1~~ng~_~il_1h~_mQj~~ll_là~~ 

12·J.1 1m!gn~11_!!Q~_J~~!~g~f11Qn_gni_i!mYnil1_!rQm_~!ff~11Qn~ 

15 tWQ-lo11 ln n~tur~: l t connot~s 

that a stata does not :all unJe~ the 1ur13~ictlon of foreign 

courts (iœmunlty from )Ur1sjlctlon), 3nn 

locate,) ln ~ for~l~n tclr~ltory ~3 not sub)~~t to att3chment 

~nd execlltlon (llDmunlty troll execution) .17 

The ioctrine 'lias tormulatea ln t~", ninete··nth century 

durl.ng WhlCh petiod states ContlneJ thqlr ~ctivitles to those 

traditlonally ~ecoqn1~ed as c~1n~ pro,erly wlthin the sphere 

of state jutles and res~onS10llltlP3. 18 fhe I~Xl. Q~~ __ in 
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of indepenience, equal~ty and a~~nlty of stat~s.19 

However, qiven the increas1n~ involvement of states in 

industrial, f1nàncldl and coœœerclal ~ctivities, the doctrine 

of sov~r~i~n iœmunlty has be~n ~utJect to re-exa~ination since 

the first Worlà War. Generally sy0akinq, there h~ve been two 

trenjs as t0 whether soverelgn L~munity should be qrante~ for 

actlvities or tne state. 

on the one hand, soclallst notions, ln accor1ance with 

their polltical phllosopny and economic interest, ajopt the 

doctrine of absolute lmœunlty.Zo rher~fore, they suggest that 

aIl acts of the state are !YI~_.!R~Ill~ and 011 state ships 

perform an exclusive PUblic servlce, even if th~1 are enqaqed 

in commerclal operatlon3. Z1 Tn~ ~oviet Union has pointed out 

œany tlmes that any r~strlctlon ai th~ doctrine of sovereign 

im.unity 1S "a device 1nvente~ Dy bourgpois states for the 

specific purpose of wrecKlng ••• and subjectin~ the Sovlet 

econoœy to the econO~le3 of th~ capitalist states."zz 

C~pltal-market countrles, on the other han j, adhere ta 

the Vlev that the doctrin~ of sovereiqn immunity vas nevet 

intended to incluje the new ànj ext~nded functions which 

qovernments are currently assua~ng. Thetefore, in these 

countries it i5 accepted that a distinction should be made 

• 
, ' 
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between diff~rent types of stdte ~ctivity and, consequently, 

immunity should be ]ranted only Lor acts of public and not for 

those of pr~vdte natur~.2J 

The core of the r~str~ct~ve l~munity joctrin~. therefor~, 

1~§!1QDi2L~~ The underlyln~ ratlonale of the 1istinction i5 

that wh~n ~ state enyaqes ~n bu~irtass ln comp~tition vith 

private 
. ~ 

~~rsons or cvrporat~ons, this competition wou Id be 

unfalr lf tne competlng state W8r~ not answerable in the 

courts of the state wher~ th~ busin~~3 lS transacted.2~ 

~ccordln~ to thls apprqach ~tates pnqaqej in commerclal 

transactions are SUDJect tO tne Jurisiiction o~ thp 12Iy!,-and 

ships operated for comm~rc131 ~urposps are subject to arrest. 

In th~ fleld o{ mdritl~e la~, th~ 1istlnction between 

early. 'l'he dlstlnctlon, thcrefore, between statp-owned 

vessaIs that serve a publlC purpos~ and those that are enq~ged 

in COllmercial transact~ons· vas st~pulated in art. 11 of the 

Much .ore important l~ this respect 15 the 1~2~_ifUiP~1~ 

o 
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are articles 1 and 2 which read as folows: 

A~l~l~_l 
5ea-going ships owned or operated by States, cargoes 

dwned by them, and cargoes and passengers carrie~ on 
state-ovned ships, as weIl as the states which ovn or operate 
such ships anJ ovn such cargoes shall be subject, as regards 
'claiœs in respect of the operation of such ships or in respect 
of the earriage of such cargoes, to the same rulesof liability 
and the same obligations as thos~ applicable in the case of 
privately-ovned ships, eargoes and equipmpnt. 
A~11~1~_1 

As regards such 11ab11itles and obligations, the [ules 
relating to the jurisdiction of the Courts, right~ of actions 
and procedure shall ne the 3ame as for marchant Ships 
belonglng to private ovners and for orivate cargoes and their 
owners. 

therefore, is based on a double Qlstinction. 

Firstly, it distinguishes oetween acts of a public and 

private nature and expllc1tly states that for claims arising 

in connection wlth the operation of state-owned ships or in 

respect of the car~iage of such cargoes the restrictive 

i •• unity doctrine applles. 29 

it distinguisnes between vessels used 

exclusively for governœental purposes and ships used for 

co •• ereial purposes àt the tiae when the cause of action 

arises. 3o 

Therefore, a creditor can arrest a state-owned ship if 

(a) his clai. arose ~n connection vith the operation of 



the vessel or ln connectlon with-- the carriaqp of 

cargoes J1 , anj 

(h) if the offendlng Shl~ was us~d ~t the tll~ when the 

cause of action arose lor ~ommprcial purpos~s.]2 

Hevertheless, it should b~ mdntioned that by virtue of 

as which is the oifendlng Shl~ or whether sister-ship arrest 

is perœitted are solved by referpnce to thA 12~~ __ A~I~~~ 

of the 

countrles unjer examlnatlon. drltaln and Franc~ h~ve ratified 

it while ~reece has acceded to lt. 8y cantrast, Canaja. the 

u.s. anj the Eastern Bloc countrles h~ve neith~r ratifi~1 nor 

accede:i ta i t. 
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Before the introduct~on of the S!~!~-I.mYnil~_A~l~_l~l~~! 

Jthe United Kingdoa had followed the doctrine of absolute 

sovereiqn illlDunity. As a result, British courts did not hear 

any claims against fore~gn ~overeigns, and consequently the 

issue of arr~st. of state-owned ShltJS nevpr arose. The leading 

used by the Belgian Navy for dellvery of malI, and 1~_RQI!2 

jl§lADgI~!& l vessel owned br tha portuguese qovernmen~ and 

used for the carriage of f~elght. 

A development of the 9r~a~est importance began when the 

issue of im.unity iD_I~~ in respect of commercial matters came 

the Republic of the Phil~ppinfs claimed immunity in respect of 

a vessel which it owned and ~sed sOlely for co.mercial 

purposes. Th~ action vas for payment of goods supplied and 

disbursements made for the sh~~, an1 for breach of a cbarter 

party. - The privy Council carefully reviewed aIl the leading 

cases on sovereign iœœunity. 

thought, vas to be explained on the grounds tbat it vas 

pr~sed for st.te purpose.--~ri.ery of the •• il. It 

• 

~, ( ,. 
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thus had not been necessary, argued ~he Privy Council, for Ih~ 

fQr1Q_!1~A~~g~~ (vhere the USd of t~~ vess~l vas entirely 

private) to have followeJ I~~_ggtl~m~n~ __ ~~11~! and qranted 

wron~ly jecided. Find~ng themselv~s fr~e from any obligation 

immunity would not be 3ranteJ Ln r~spect of actions 1n_I~. 

against tra1lng vesseis. In tn~ woris ~f th~ Court: 
\' 

"In thi3 country--and no jouot ln most countries in the 
western world--the state can De Su o ; in its own courts on 
commarcial con tracts into wh~ch it hdS entered an1 there 
i3 no ap~arent reason why lo[piqn st1tes shouI1 not be 
equally liable to ba 3ue~ in respect of such 
transactions." IO \ .. 

rat!fy 

~~~1~=Q~l~4 __ ihi~â~! and to al~~A th~ U.K. law vith the 

1J!U2~slL~2Jll~1.i.2Jl_Qll __ ~~g1~J!!!!YJ.!.!11-~~ sig ne 1 b Y a r it a i n' 0 n 

the 16th of ~ay, 1972. 

with respect to the arrest of 3tate-owned snips used for 
, 

co •• erciai pur poses there are SOlll9 special pro'isions 

.; 

, .. ' 

.. 
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. 
AccorJlng to sectlon 10(6), a dlstinctlon lS made 

lepen11ng on w~ether or not tn2 st3te ow~ej S~l~ ln connectlon 

wlth WhlCh the clalm ;.rost? D2J..<.Jn,JS t') a st",te oarty ta th!':' 

it 13 j parti to the Cùnv~ntlon, t~~ r?11me ~f t~e Conventlon 

Where a state l~ not ?~rty ta the ~o~ventlon, the 

lSSU~ o~ SQV~r21gn Immunlty Wl~~ De 2o~~ijer2~ ln accor1ance 

, c t are ri Il l t E' Il:-stly, thé:' Act 

,1 l S t 1 net 1 Job ~ t w <:? "" ~ s t d t tJ ,5 3. n .1 .;:, t 3. t ,:> - ,.. 0 '1 t r J 11 2 ci C 0 m p:3 n 1 E' S 3. n j 

conse~uently It qr.~nt3 lmlllurllty oolY ta st'ltt~S.16 rhus, state 

• 
3hlP?ln1 cor?ora~cns are ln ?rlnci?lo i~prlv~rl from lrnmunity 

3tat~ It3elf woulJ be lmmune. 1l 

Seconjly, the claim wOlch 1.;:, or would bp th~ subject of 

llstlnction of t . ~~_~ __ .J..!U~ 

because th~r3 is 3eubt as te wnetner ')n~ sheuld fecus on the 

nature or the purpose 01 the act. 1Q Thus, in Ih~_l_~Qnlr~~~Q 

one of the 13SU~~ W3.S whether the act of the 

RepubllC of Cuba 10 withdravlog Plav3. Larga and Marble Islands 
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and not j-=llv.arln~ tne car."o tù tll~ DUrC1f''Sprs IId.3 an act done 

1'1'-' '1::DubllC 0: CUb1\ arquai 

that th~ ore:1ch of th~ cùntro..::t W'l~ ~'1 act 

nas e i J n j of 

~m :1 t l .: [2 l ~ t l 0 n S Il l t n t h 2 r '" ,j l &Il ~ 

r ~ -2 :1 J J .i'~ 0 !. L J r J :.; , h :> \1 '" V <2 [, J.. '1 1 l lown t1 n [ul~ th~t the 

"I: è..'1l illJnlty Wà.:> ta éJ0 -Jrin~"'~ t~e mO'll-?nt th'\t ,~ny 

JeCl:';101 tJk~~ by th~ t[jJl~j 3tlto wpr~ ~hown to bp not 
.::nmm>[cl3.11y, :Jut ,JJlltl:ul1j, l:':)1.[P,..1, th-> "rp'ltrlctiv,·11 
t~2~~y w:>ulü dlm03t C2a3~ to n~V0 1ny con~~nt an1 tr11ing 
~el~tla~3 as to 3Ldt~-0I1n~~ ~rlps wouli b~come 

ImDossl~l~. It 13 pr2':1~~11 ta ~r)t0rt otlvat~ tC11ers 
3 ~ ::1 1 n..J t polI t ~ 11 f 1 n .; t11 r ~ u ù ;:" 1 :: h ~ ~ , J r Il r 0 n 1 s, t h 1 t ,t h e 
[ P :3 t [ 1 C t l V è : n -2 0 r y ct Il 0 Il j -> t ). t <> -> t) :: ~ ~ r ) u '1 h t h 1-' for ~ ~ 

mUnlel?3.l ':ourt."13 

ta a to i .o,hlP or 

carqo ln It3 p03Sè3310n 3r ~ùnt[ol or l~ whl~n 1t Cll1~S ~n 

1 nt e r" st •• , l " Tnus, d vèssel ot :1 forntln 3t~te 15 not only a 

stat8-own~1 vessel; i t ma y 3.l·su 

tha stata unjer ~ltùt[ '1r time 

chdrter ~arty. 

of the ..3h1p 13 not suftlCl.ent, 

pro duce <?vllence: to satl..;;t:y tn ~ co 11 r t that its cl'lim is 

.. 
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Fùurtn1y, the Shl? ou}nt to Uè usei, or Intende-j for use, 

for comm~[cl~l ~ur~0ses dt tn~ time wh~n th~ C1use of Betion 

arose.l 6 ' 

Af! which r~f~r only to the lssue of SOV2rel'1n l'Dmunity, the , 

condl tIans Ji sectIon 21 (3), (4,) 

ln or-JE'r t:11t 

controlleJ Shl~ be drrèstec. Zd 

Ir 111 the.se .D ",t-- , crpJltors are e'1tlt1ed 

,ta arr"'.3t ~lther tne olrendlnj .,niD or n "sl.ster-snl.~". In 

the 13tter c'\:;e, h0wev~r, bùth tn~ ~hIp ln connect10p with 

whl.ch t~e c1~lm arose ~nj tn~ 

lntenjeJ for, comm~rcldl ~3e.Z9 

\ 

simllar ta that of shlpplng ~rou~~ run ")y prlVi'\te ;J~rSGns, to 

are the most Impo~tant eon31~drdtlons ~rom th~ 

of creditors' ?rotectlon: 

(a) whether: or not the se~ar:at~ leq~l persbnallty o{ state 

ship?in~ corporatlons snoula be iisr~1~rded 30 that the 

state and lts bureaucratlcallj 3n1 flnancially deoendent 

companias be treated as one t::ntity: anj 

( b) , w he the r 0 r no t a ve .:> sel 0 w.n e J b Y ~ s kt e .3 h i pp i n '1 co m pan y 

can be considereJ to be "~~ster-shi?" of a snip owned by 

the st.1te • 

• 
l,' 



v 

2 1 ') 

the ':ar-}o 

t h r-' r (' for .' 

whic~ 

It turn" 1 )ut 

t,l~ ~=t'ùbl:':: ot C'u~~. 

~ct10n .. ULI~!Il 11"lnst 

11 3 b l e '- 0 t .It'> 

Thè 
- 1 
Ll[3t :ictlon r 11 l <2 J :.J"; C :l J ~., ,.:, ~ j l -' t .~ [- J h i p 

lU:lbl~ 0'1 t1~ claim. 31 

Tne .3~CJnj 

whetn~[ t~~ 3tate or (UDd CCJulJ. ..;p 

and f l n -1 n C l d lin f lue n c e 0 v t2 [ .1 Cl ill :J 1 S '1. ] z It 'Ill'" olle'}"'] that 

the lu.!:nllty of the .1 ~ Y U 0.11 C w~s flot on 

contract out on a clalm l.n tort. ,-or iotinll~ or conV0r31on of 

th-.e car<}o. II th~ nOn-..lellve!:"y c~rqo to 

plaintlffs,~arble IslanJ3, W'i3 on VilS 

acquHad by the Cuban Jov€.rnment 

e 
.' 



c 

• 

21 1 

ielli.se ch~rt03rer and becdme IDdll:l-;jln1 o'Jo?rator of the ship on 

b~halt of thlO' Cuban "ov~rnmènt. 
t 

th\:! legal 

posses.JiO:l of the Cdr.gO ldden on th\-> ship passed from -'ambisa 

dS dispone~t owner to the CUDan uovernment itself VhlCh sold 

the cdr10 ta anotnèr Cuoan st~t~ ~0ntroll~d com~any. Throuqh 

this company the cargo IIdS euntuctlly pdssed to the De'Jple's 

~epubllC of Vl~tnam. J~ 

In t~~ Court of App~al, Lori Dpnninl vas of the oplnlon 

that the Cùban Gov~rnment InJucè~ lt~ 3t~te or}anizltion to 

repuültf> th.? contract, anj thd.t ~~tnr lt 111 ~C31l1re-d th~ 

vessel, l.t ljoptt·j, by lt.; conjJ':~, the repudlatlon ~s lts 

rherèfore, "1a:nbis~ va 5 an 

instrum~ntlllty or t!1e ùovernm<2nt OF Cuba, anJ, cOnsel'Jently, 

he heU the latter p~rsonally l.ldbU on the clÜm. 

Tht> thln ma)ority of the dOU":;" 0: Loris wa3 of the same 

opinion. 36 Lor:i l.llplocJC; ;;p~al\ln~ l..:>r th .. majority, helJ, that 

after th~ ~cquirlny of thè ve~~el by the Cuban Government, 

its ~overnmpnt.l7 As the eviience 

di5closed, everythin'1 tnat was .:lona by the m~ster vas ione on 

t~e exprèss iirèctions of th.:! Cuban Govç,rnment. 3e Tht>refore, 

tne œajority held that the C~bàn Gover~ment bacame a ballee of 

tbe CHgO laden on the SI\lp, anü in that capacl.ty it vas 

personally Ildble to the vlalntl.!rs.l9 

By contrast, the strong WlnOrl.ty opinion pornted out the 
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th.., one 

hanj. the dlirer~nt le~di o~rson~ltty of the 3tate 

ship?lnJ company on the otner.- o 

"Th~ commerclal transaction W'I_, nnt th~t o~ thè :ub~n 

st~t? Dut of an lnJe~~nJeut st,tp org3nization. The 
status of th~se organlzdtlons l~ ~lmlli~r in our courts, 
a n j l t n a s n ~ v -= r 0 ~ e n h e l ,j t n ~ t t ~ .~ rel !-' Van t s t 3 t co l 3 i n 
13w answerable for thelr 3ctlon~."·1 

Therefora, the ffilnorlty tnou~at ~h~t it was Mamblsa that 

repu111t?i t~>2 contrdct ar.ù tHat lI' ,ny wron~--c0ntr~~tually 

III th·? 11':Jht Clf tJr"'Vlous 

case-l~w of the U. K. courts. v. 

'1 ca',>? al.3o iecided 

by th~ 10use oi Lord3, tne lv~U~ W~3 o~ the rplationship 

betwee~ a 3tate ownej company dnJ the 1ov~rnment which creat~d 
( 

l t. On tn~ tacts of th13 case, the Pallsh ~tate corporatioi 

Roli~pex contracted ta sell ~Ujdr ~0 c. cz~rnikow Ltl., an 

English cOl1pIny. Jinen the ~Oll:';h 

and Shlp~lng Danne~ Polimpex was unable 

ta ~eet lts contractual obll~Qtl0ns. then claille1 

~xcuspd perform~nc~ if 

preventej Dy government interv~ntion, rele~sei 

liability for' non-periorllance ot the'contract. Th8 plolintiff 
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contended that because Roliœpex Wd~ ~ P01ish St~t8 enter?ris~, 

the actions of the POllSh ~overnœpnt couli not be separated 

frolll tl\O.3e of H011.1Ilpex; th~refor~, th 13 

lntervantlon was not beyond tha seller's control, as required 

fo~ ifhe !QI~È_IDgj~~~È clause to De eff~ctiv~. 

Th~ HOU3a of Lords, howev~r, rul~1 that Rolupex 1\n1 the 

Poll.sh gov-3rnment w.are / not tni:: sa:JIo? entity.·5 't'he Court 

consljereJ t ha t t Il cl st a t e 0 w n '" ct co m '.) a n y h 5 J' as'? p ~ r '3 te 

personlilty anl, therefore, tue st1\te treasury w~s not 

r03sponsi!Jle for those or the statp.~6 Althou~h th~ state 
l!' 

corporatlon was under tna general 3up o rvl.sion of a govornmdnt 

IlÏnlster, the evidence sugge.:;teJ tn~t "the spllers !IIake their 
f.» 

own jec13ions about tnelr own ~u~iness and have substantial 

freedom in jay-to-day actlvlticl.;;i ... ·7 

that in ~~LnitQ~ v. 

~Q11A2~l~~ only if one accepts tnat there are certain limits 
~ 

on the control that states can ex=rcis~ over their corporate 

9ntities and that control over tnose limits should render the 

state corporat~on its government. 50 

Nevertheless. what has not been ~ef;n~d i5 th~ amount of 

control that makes a sta te corooration agent of its 

government. Therefore, the issut: is open and it is the task 

of the U.K. courts to 1ay down the criteria for considerinq 
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FurtheriDora, :lttentlon .:;hdll be "l.rawn on tr.e fact that 

creditors involveù ln bU.3l.n~..:;.J ie'11inqs with 

sovereign3 should carefully exaillln~ wh~th~r 

batween the U.K and tne torel.~n sov~r~iqn ln qu~stlon and 

wheth~r th13 treaty contalns ~~~çlflC pr0vislon3 as to th~ 

arre::;t of- .statè-üwned 3hl~.;:,. An è.<~rr.;:l1 e o~ :;uch treaty is th"" 

between the J.K. ::lnll JOVlt:t JIl.lon. of thls 

SOV1~t 3hiÇ! or caryo on thdt ...:;n1r-' i'l'li ;:Jrohlblts ex~cuti')n on 

Therefore, a credltJr shoula JP fully aw~r~ that ~lthouqh 

'1pfJly th~ re.strictive --. .. 
illlmunity wlth respect tO )Ur131..11ctlon an; èxec:ution, th.'r p are 

) 

special provi3ions in ce~tdln tr~~tip3 siqned ~y the U.~. that 

still m~lntaln ~bosolute l~munlty. 

The doctrine of restrlctlv~ l~munity has b~en ajopt~à ln 

the U.K. only wlth res~ect ta Çoreign sovereigns. with 

respect to the crown, absolute lmmunity still exists. 5J 

Therefore, accordlng to sectlon L9(1) of ~~ ~'Q~D_i'Q~~~~l~~~ 

• 
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can 3rise against a Crown sn~? 

, 
l ' 

• 
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(a) Admlralty prOCeed1a)S; an~ 
(b) proceedlngs on any claim which could be made the 
subject of Adœlralty proceedlnqs. 

2. AState 1S not immun~ as respects 
(a) an action in_I~~ a~alnst a ship belonginq to that 
state; or 
(b) an action in __ ~~I~Qng~ for enforcing a cl~1m in 
connection with such a ~nl~, i~, at the time when ~he 
cause of action arose, the snip W3S in us~ or 1ntended 
for usa for coœmerclal pur~ose3. 

3 • il h e r ~ a n a c t ion klLf~ i s br a u -1 h t a J ais n t no shi p 
belon1in] to a state for entorcin; a claim in connection 
wlth another,sh1p Delongln~ to t~at state, subsection 
(2) (a) above do~s not :lpply as r~spects the 
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wer~ in use or lntended for U5~ fo~ commerci~l purposes. 
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at the time when the cau&e Of :letion arose, in us~ or 
int~nded for use for commerClal Durposes; or 
(b) an action ln_R~lâQna~ for enforcinq claim ln 
connectlon with such a cdr~o lf t~~ ship carrying it was 
then in use or lnt~ndeJ for ~S~ 35 ~f~resaid. 

5. In the foregoing provlsions r~ferenees ta a ship or 
car~o belonging to a 3tate lnclud~ references to a ship 
or cargo in lts possesslon or control or in which it 
cldims an interest; anj~ $ub)eèt to subsection (4) ~bove, 
subsection (2) above applles to property other,than a 
ship a~ it applles to d Shl?_ 

6. Sections 3 to 5 abov~ do not apply ta proceedings of 
the kind descrlbed ln sUb~dction (l) above if the ~tate 
in iuestlon is a party to the Srussels Convention and the 
claim relates to the operation of a ship owned or 
operate1 by tnat state, the carria~e of cargo or 
passenqers on any ship or tne carriage of cargo owned br 
that 3tate on any otner ship.~ 

at section 

U 
at s91ttion 14(2). For lIIore details see: G.R • 
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715 (C.A.), the lssue Wd~ ~heth~r defenJants wpr~ an 

~ entlty 3eparate from the ~p3nish 3t~te. The Court of 
App~al in holJlng defenddnt~ a- jepartment of th~ state 
relied ùn the fact that th~y w?r~ not a company li~ited 
Dy shdrds. 

lt 369. 

) 
48. (19al] 2 Ll'oyd's Hep. 367. 

49. [1979] A.C. 351; (1970J L Lloyd's q~p. 305. 

50. 

51. 

3ea-- gener~al, hOte, "Tn.; Sep.'irate Entity fiction 
~XpOSGj: Disr ~ardlng 3elr-Servin~ P~citals of Juridical 
A utonollly in tiona Il za tlon Cd 3t?S, (19fJ J) 6 l2.~.b~.!I-1J1Cl 
1~~~ 28a a J03; P.E. ~outoh, "r~9 Liabllity of Foreign 
Government Entitles: ri~~~_~g1i2n~1_~lt~_~~llt v. ~~B~2 
g~Is_~1_~Q!~~~~.2_~X!~~.2~_Q~_~Y~~~ (1985) 8 ~~~_ln!~l_~ 
CO!Q.!-h.-R~y~ 127; R.D. Lee, "JurisHctlon over ror~iqn 
States for lets of their ~nstrum~ntaliti~~: A ~odel for 
Attributin9 Liability" (19d4) ':}4 191!t_1~~h 3?4. 

Cmnd 5611. R., Hi~gins, "r:;(~cution of State Property: 
Unitej Kingdoll Practic~" (197'1) 10 1!~1h~_I~_In~~J._1..L 35 
at 42, 52 (bereinafter cltea àS Hi1Qir.s] 

52. Higgins, ~y~~gL note 5~_at 52. In or1er to lœpleaent its 
obligations under the I.~~!l_Qn~§I~h~Dl __ !~ïi~~ti~ the 
U.K. passej the ~1~.~ ___ I •• Ynill __ 1~~~h~nt __ ~Al~1~~1 
lQ~â~~~B~1_Q~2~!_1178 [51 1~7d No. 1~24] which provides: 
"3. Notwithstandin~ sectIon 13(4) of the 5t~te I •• un~~y 
Act 1978, no appllcation ~hal1 be-made for the issue of a 
warrant of arrest in an actIon in_I~1 against a ship 
owned br the Unlon of sov1et socialist Re publics or cargo • 

, , 

''y 

o 
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abo~ri lt untll notlet ha~ b~9' ~erv0i on ~ consular 
o:flcer o~ that :ltat", ln London or ln th~ port at Whlch 
lt 13 lnt~naed to caus~ th~ ~hiD to b o arre~t~d. 
4. Notwlthstanhng s~ctlon 13(4) of th" Stdte Immunlty 
Act H73, no 3hltJ OC Car-'JO ownej bf the 'Jnlon of SOHet 
S::>Cldl13t nepUOllC.5 ~hdll ut;? ,=uoJ~ct to ~ny process for­
thf:' enEorce:nent o~ a )ud,Jam.:nt c>r for the enforc"?m~nt of 
t"r1lS of 3t?ttlement 1.11eû wl:h '\ni t3klnq affect as a 
Court orJer." 

for ietalls s~c, ~. 

(19l r
)) at 428; [).(. 

~1.11jU (1'185) at 121. 

Tttl~i, ~~~~11m~_11jn~ __ An~_~lii!§L 
Jdch~ùn, ~]~QIç~m~n1_Q1 __ ~~~ltimg 

5 4 • ( 1 'j 4 1), 1 0 (, 1 1 ; e o. b C. 4 4 • 

c-) ). 1 j "1 1 J. r\. c . ) r~, .:; c h ~ ,J u l. t: 7. 

\ 

( . 



2 ) , 
<. .. 

a lon~ l~Dlt.::: ln tn-2 ~èllaJlël.:1 <..vurt~ ln [o='s;;.·::;t oi" ..30Verelqn 

immurllty.2 

lo':tr:Î~ ')~ rt'strtctlve 

. 
3nj lm';lUnl'.:y ù:- "'X~CUtlù..Il." Cl :j t 1 t·~ 1:; no':. l m '11 u n f' 

th,'! a C t.3 l r G ,0 If ~ 1. ':: 1 t n " 

not i'1\mun.:> 

: rom "! x.;!·:: Ll t l .)!1 l t t h t> ,J l 0 ? 2 r t J ..> J Ll j h t f:. Q ;:] P d t t ~ c h ~ , l W 3 sus':! d 

sta te3 tn:l t 

? u r'p 0 S ), l. '3 le Cl S l V ? l n Cil .:l r: ..1 ct.,: ,r l. ~ i ri 1 3. ..3 t 1 t .:> a C t il.s pub Il C 

or prlvate. 7 

'~3 (7) (c) '\ S 0 f !:j ~c t 10 n 
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result~~4 (rom comm~[clal ôct~v~ti. fhe caniitlans fa: the 

'l[rest ::lf a 3tatô?-own8ù 3hl.? dr<J o.:i Fallaws: 10 

F'irstly, 
..0 

drre3t 15 ~erml.tt~ù for any of thasè c13ims 

statt? It 13 important ta not~ th3t ~ccori1ng to :~nai1an 

l~w, the ?ù3~lbl.llty ta l.nvo~~ l.ill~unity lS 1lv~n not only ta 

states but' '1lso ta a':12:lCl.~S ù':: lO[-='1-1'1 sti'\t'J3. 11 Ther ~fo[<=), 

that createl lt. In arder ta .10 SO, the court3 ~~Vo ta 

conslJer, amonq other thlny3, the fU1ctlOn"3 0: the entlty, the 

way lt l~ constltuted arrù th~ gov~rnm~nt's control on it. 12 

v. 

attelllpte 1 to arrest thè caqo lOdrietj on bO'Hd the s'lin for 

e JamaJes ~ri3ln~out of breach 01 d cont[~ct of ~ffreightment. 

Thedefenjant3, astate corporatlon of the I~lamic Rppu~lic of 

Iran, they were a 

depart~ent of the Minlstry or r..n<>rgy, l'Ind hen::e, p'lrt and 

parcel of the ~overnm~nt Ot Iran. 

The couet, aft~r takln~ lnto consiieration the f~ct that , , 

the governm~ntal entlty was a compt\ny limlted by shares, 

dismissed th~ claiœ of immun.ty. ln the words of the Court: 

• 



• 
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"Th~ t~3t ta be atlpll€-.l .!lt:~ ln th'" r~.,lm of ::unctlon .ind 
control. It lS n~c~ssary ta ~o0k te aIL th~ pviJpnce ta 
Sèe wh~tn~r tne Jet~nùdnt Wd3 u~~Qr lov~rnm~ntal control 
3nj eX!rC1s~j ~ovd[nm~ntjl run~tlons to -uch ext~nt \S to 
const1tut~ lt 1 je~art~ent JL Jtl to ln thp r~jl 1n1 not 
tlct10nll sen3>2."1" 

..o2CO.1:11 y, t h·~ s h 1 t' lDu~t J( 

ore )( e [C 1 .3.~:; ': 0 Il t [ J l a v '" [ ~ t • l Il 

~ 0 ru.::;.:> , 1:1 l C 'J rn m ~ rel) l .l C t l V 1 t J .l ': t h ~ +, lm" th' l ç t l () r 1 r 0 ~. e 

or the pr)C~~jlIlJS wer~ com~cnc",~.l 7 
( 

For th~.j", Id~t two c0njltlu~~ t~p 

tn~ Jf~~nilnj shl? 1'::; ~~rmltt~~19, t h t' l ~. ~; u .... ') f ".::; 1 "t·! (- :; ni? " 

~ 
arre~t jJ~~ n'Jt ar13~. 

oi snl[JS 1:3 not ~'-'rml t t",1 

~ccorjln.J tJ tne 

n':r'Jwn .:.h1r'" .1'-: 1. -:;hl? own::>i or ~~lnq in 

the ~XC1U31V,~ ?03Sp.S51on al th~ ~LJW'l.rll 

\ 
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1. 3.C. 1930-dl-d2, c. 9~. 

2. W. Te tl e y, !'1~f.!1..!.!!~ __ 1t.!~.n::! __ ,gn.:L_1:1&11!L2.L' (19 a 5) j t 429 
[h~r~ln~fter clteû a~ r~t~~i j. ~ee, also, Ih~_Ç~.n~Q1g.n 
ÇQng~.:HQf (1962] .:5.:.1\. )'10, (1962) 34 9.L.R. (2-3) 628; 
Allg,ll __ ~Qll~l[~~lj.Qll v • Y~n~z~~l1 [1968 ] c. s. ' 52 J ; 
~~ll~Dg~[ __ ~1_~1.L v. ~~~ __ ~rYn~~~çt_Q~y~lQ~m~~t __ ÇQr2.L 
(1971) 1 ii.L.R. 604, (H71 j 2. '11 E.P. 513; g.Q.I~[Jl.l~.!l.t._Ql 
~~1l!Q~~jlJ.~ __ R1t.2~1il.~_.Q! __ !h!L~Qn2Q v. lfJl!!!i (197 1) 22 
D.L. R. (Jj) 6b3, (lnl] S.C.ct. gn. 

J. rh~ 1t~1.~_1~~g~ll~_!gl.L_l1g~.L ~~2Il.L not~ 1 3t section~ 4 
anj J. 

4. If.l.L dt S~ 11. For more ~~t~il~ 3~~ c. Fmanu~!li, 
"C:omm~nt:ilr~: La LOl sur l'IllIm'unitç: "les Ft~t3" (1'1'1'») 4S 
.E.L~J.Llh dl at 109 (h~r",lnaLyr Clt",~ "IS :m:'\nu·~lll J. 

J • • Th8 d1~1~_llim)!.nil1_Açl.L_Jl~i..L .âY.2~j.L notr~ 1 at 3ecti0n S. 
Eman~elll, âg~fg~ not~ 4 at j~. 

6. ~.!21,.à..t. at .3ectlon 11(1}(b). 

1. l~ij.L jt s~ct1on 2. 
at 99. 

Sc~, ~130, ~m~nu~11i, â~~f~.L notR 4 
/ 

t1. R.3.0. 1970, 2nd JUpp. 'c.10. 

9. jill c-7S, Sept. 24, 19t1S, ->. 7S0 (()) (t). 

10. See Emanu~lll, ~~Ef~.L not~ ~ ~t 103; T~tl;y, ~~2~~~ note 
2 at 429. 

11. 

12. 

1 J. 

1 L4 • 

15. 

rhe ~1~~~_liiYn.tl_~~~.L_11~~.L âY~I~.L note 1 at section 2. 
Accorjin:j to it, "Agency ùr l'\ forelgn state me~n3 any 
legal entity that lS an or:jd;'l of the for<~i'gn state but' 
that 13 separate trom the tor~iqn state." Emanuell1, 
~~~fg~ note 4 at 9S. 

l.Qj.g.s. at 9b. 

(19~4) 9 D.L.R. (~t h) 129. 

I.Qis!,a. at 137. 

Section 43 (7) (c) of the Iîgg~~l_~Q~I1-_A~i.L 1970, and 
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11. Sect10n 43 (7) (c) 6f tOI:: r ~ ]~n l Court Act, 1970 in 
con]Unctlon wlth s~ct1on 7(.) (1) of thé ~!j!~_lmmYD1S1 

AflL 1J32. 

13. S~e ~h~ptèr 51xte~n, gnl~~ Croilt0rs shoulj ~xaMine 
wh2th~r therè 13 ~ tr~a~f u~~w~~n C~n~~~ 3ni a for~11n 

SOVère11n ln qUè3t1on d~~ wh~th0r thlS tr8dty h~s 
3p~C1tlC ?rOV1~lon3 15 lu t~~ ~rr'3t of statn-)wnp~ 

J~i?3. 

2 J • R • S • :: • 1 3 7 ,), c • C - j 13 • 

• 
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arrest of 3hips U~8ct ior comœer~ldl ourposes. z Nevrlrtheless, 

since t~i3 Conventlon appllèS ln orinclpl p to contr~ctlng 

state3 "ind con'Htion of 

reciproclty, to non-cQntractln~ st~tesJ, the ~ajority of 

state-shipplnJ enterpr1ses ar~ not affectej by the Conv8ntion. 

In thOS2 C3ses wnere the ~onvention d02S not 3polv the 

solutlon to the ~roblem of sov~r~i1n immunity of state 

snippin~ anterprlsas 13 ?rovldeû br the gener~l orinc1pl~s of 

public international law.· rhu~, french courts h~v~ àccepted 

that iœœunity can be ~nvoKed only br sovereign states but not 

by governmental entltl:( or by state ~hipP1nq ~ompanies.5 If 

the stat~-owned ShlP, how~v~r, is used for commercial 

purposes, i~œun1ty 15 not ~rdntej an1 consequently the ship 

aay be arrested. 6 

rh~ question of whetner tue theory of group appearance 

can be applied by analo~y ta 5tate shipping enterprise5 having 



3 structura slm~lar to FrivQt~ ~nipDlng 

On d 

grant~i 

:1dtlOnal, levt.!l 
~ 

ta a french .3tdtt? 

COtDpanl~::;. 1 Therefo[~, :irl est J1 

Fr~n:h state or ta an~ O~ 

,1 

2 2~ 

q rou ps ha s not yet 

is 

controllej 

the 
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1. fnn,;e ratlfl~j the l~~~_.aI~~.:â~l~_ÇQ.n.!~ni.l.Qn ln July 27, 
1 ,) 5 S • 

2. Article 1 Ln conjunctlon wltn ~rt. 3 of the l.2-'.2_liI.Y.§~~lâ 

~Qll.Y~llj;J. Qll.!. 

4. R. Ho11dre, ~IQl1_~g~1!~m~l ___ 1~_~~.YiIQL (1990) 3t 236-7 

5. 

(heralnlfter clted as ROdIere]: ~. du Pontavlce, 1~ 
~lA1g1_4!_MA.YiIgâ~ (1976) dt J~5 (her~inafter citei ~s d~ 
Pontavlce). For prob12m3 OF S0v2reiqn lmmunity in 
connection with non-mdritime litiqatlon see Ian P3ulsson, 
"Soverllgn Immunity from ~~rlsjiction: ~r2nch C~se law 
ct e v 1. S ~ j " (1 985) , 1 !!l!!..l_~g.!h 277. 

~Qg.r __ i!L~.à~~g!lQ.!!L ri <Hi" f Oj b [" U ~ r y 1 g, 1 926, 
1.73, note R. Savatler. nOùl~r~, '§Y~I~L nota 
ju pontavice, ~.Y~.r~~ oot~ 4 at 12). 

192q ~.P. 

4 H :2 37: 

6. ~QgI_l~L~d§âA1lQ!!L lebruary 25, 1959, [1969] Dr. ?urop. 
Tr~n3~. 744; I~l~~~~l_~~ __ ~Q~mg~~~_~~_~QY~nL Aprll 11, 
lJ~3, 19~3 D.M.f. 40~; I~~~YDll __ j~ __ ~Qim~~~~ __ j~ __ lg 
.fiQf.h~ll!L October 14, 19&4, 19~7 D.~.f. 62. SeG, also, 
~. Tetl~y, ~~Ii1i~~_1.l.~~~_~~~_fl~im~L (1985) at 432. 

7. Rodiere, ~~~~L note 4 at 237; du Dontavice, ~Y~~jL note 4 
~t 325. I~~~D~1 __ ~~~QB~~~~~ __ 1~ __ ~~!~~L Spptember 9, 
1120, n~I~ __ lnl~n~!.Q~l~_~1~ __ ~~~ii __ m~~ili~~ __ !!!111 
IIi~YD~1 __ ~~_~2.~~~~ __ ~~_l~ __ âgin~L November 21, 1927, 

" R§vue de dro1.t lIaritilD~ COIII?dr~ (Dor), supple!Dent 6 at 
23 • 
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arre:;t of state-OW:12J Shl/,S lr.. \.Jrt!.:>ce i3 tot~lly 10vprnf'd by 

imœunity i~~trln~ a~ to lmmunlty ~rom jur13Jictlon Doth wlth 

raspect to iorel~n S 0 V d r e 1. 'j n oJ ct n ..1 t') t h Cl ,; r e" Jt: ::; t dt.:> • 2 In 

reSpdct of the l~mùnlty trom ~x~cution, h 0 W e v 2 r, 0 n .' mus t 

Greek 3tate lts~lf. 

Arrest an:.i ex:ec ù tl0n ot ';;111p.J own,-!,l by ror21qn 'Jov.!rnigns 

is permltteJ in Greece ?rOvlj~u tn~t ~h~ ~ollowinq conjitions 

are fulflll-?j: 

(a) the clalm .shall arl.::Je lU cunn'?ction Wlt:l trans3ctions of 
( 

?rlvate nature;.J 

(b) the 3hl.ps must De used for ~o~m~rcial purposes;- an; 

(c) the clal.lllant IIIUSt. obtal.n o~rmic;~ion for arr~3t or 

execution trom the Gre~k M~nlster of Justic~.' 

It should De mentionea tnat the riqht to invoke lœmunity 

, 

,1 
1 

, 
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of eX(cutlon 1s granted only ta statps or governm~nt entities 

but not to stat~ owned com~anlàs.~ Therefore, with respect to 

arrest of Sh1?S belonging to staté shipping companies the same 

proviSlons as to pr~vdte ~ersons doply and the permissslbn of 

the M1n1ster of Just1ce 15 nct n~c~ss~ry.' 

Th~ issue of whether stat~ controlle1 comp3nles can be 

helJ to be a~ents or 1nstrum~ntalltie3 of th~ir state has not 

been squarely examlneJ by the Grè~k courts. Nev~rtheless, the 

prevail1ng op~nion 15 that th~ S~Dar3te per50nality between 

the state anj its controlled snloping company h3S to b~ 

preserved. 8 Theréfore, lt ~~ems that in Gr~ece it is not 

possible. to treat these cowpan1~s as ~pre divisions of the 

whole stat~ 
~' 

shlpp1n~ enterpr1se ani consider ships belonqing 

to state :ontrolled companie..:; "slster-st-ips" or stat~ owned 

vessels. 

Absol~te lœmunity from exeCut10n is lrantej ta the Gre~k 

state as weIl as to it~ ~tdte controlleJ camp~nie5.9 

Therefore, arrast of ships ucllon~inJ to the Greek state or 
, 

Greek own~d coœpan~es 15 not ~osslole in Gr~ece • 

• 
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1. For the text of th13 Convpntion see M.N. :'ingth, 
Illl~~ng~~2DSl_~~~~1~!~_k~~_çQll~~n!!2ng~ vol. 4 (11q3) ~t ' 
l09o. ,Greace has rqt1fl~ù the Conv~ntion in , 

2. 'r t. ) (2) :) f t n ~ g.&:~.!ê)L~.Q.J~L91_~.il.il_ZI.Q~gQ.YI!!~ S'~f' el 1 50, 
b.LA.L.L )7i31/1'37S, (1975) Noo. ~g: ]..t.!.t. ... 364/1950, <1(50) 
E~NX 277; ~.LA.L~ 2oJj4/1~u7, (lq~B) N:)q. 2R3; E.LA.L~ 

1 75 " J /19 5 t3 1 ( 1 3 5 9) Er.. N. J 4 ; g.t.A.LI. 76'30/ 1 96 0 , (1 96 1) 'EE N • 
l'J1t. ror 'jetails oi tne ùr~e'k. cit~tion syst':!m seo.? Ge. J.!_ 
rl'lIl.}0:2ni3, nGreèK Shl.PtJ·ln';/ C.i3e l~w" [ lq76 ] l,.L~.LÇ.L1.1.2.L 
~Cl. 

3. " 1!.!..!:.t.L 2924/1n7, 
ci 9. 

4. ~.!._Ihj~.t.~ 1622/1931, 32 ~.~ill~.'. 419: ~.Lf.L.I. 2924/~977, 9 
D. 91. 

5. lJ~.J..4.t. 3aa, also, ar1tc:,le,.., Lu;}, q2; 
;i~11_iIQ~~~~I~.L .. 

6. ]j.L.!:.&: ... A ... .L 3490/1977, 2~ lio-o. 773; l. ~rini~s, :!~~Y1lQ.!lL. 
vol. 1(1983) at 294 (htH<1nC1 .. t",r citpi ~:; Prinias). 

7. ~.Lf.t.L 515/74, 25 :::.t.llI~.D. 22!>; j ... _Ill~.:3Jl..L 113·22/1 Q A1, 32 
E. E Ill? • D. 4 19; !1.!.f.!._Ih~~.t..L 803/1 Q '11, 37 "r.u. 4 0 7. _ 

8. 

9. 

. , 
Brinias, 3~~.&:g.L nota t dt 
Sov~r~lgn Im~unl.ty ln 
l n t ~ r n a t i o'n a l Law" ( 1 '1 7 ~ ) 

ari~la5, ~~2rg~ not~ 0 

lQ.21Ll.221~ Se a, ,a l 50, 

~..t.!h~3~.L 17b/19b9 1 37 iEN. 
762; ~"'~.Ll~.L 4S4/1971, 3d 
"rm. 62 • 

.. " "; Il • '1 a r k t" Z i n i :3 , " T h ù ~ t ~ t e 
tne Puoli~ jn~ Priv~té 

~ ~~ ~J~ at S11-2. 

d~ 2,91; ,art. '3- of .1j.lf __ '~~b 
Lh!.t.~ 1')'1/ 1971 , 19 Nog. 601. 
~ 7..:.; ~iE"'!"'L 2 3 1 1 / , 9 7 1 , ~ 8 E F. N • 
iiN. 857; ~.I.~.LZj"'L 303/1970, 25 

, . 
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In the shipPlng inaustry priv3t~ and state shippinq 

enterprises ~re or1anized in group~. The best conclusion to 

the problems created by shipPlng grouos, especlally in respect 

of c,reJitors' protectl0n, 15 d' statutory regulation of the 

activities and llabl1itl~s of yroup companies. Such ~ qroup 

legislation. sh.ould be based on th.: followlnq prinClples: 

(3) accO!1l;olatl0n of ,l~gal .301ùtlons to the eco:lomic and 

managerlal reallty cteated ~i shioping groups. Th~refore 

ther~ should De a reDutabl~ pr~sumption that 'shipoing 

companias under th~ sam~ control function as a single 

antity and çonduct thelr Du~iness in th8 interest of the 

group; 

(b) imposition of group llabilltj once a ~roup situation i5 

(c) , 

establlshed. Thus, in Cd~d of i~solvency of qne group 

company the liabll1ty ot that company should be extended 

to the company controlllng the grouo; 

re9u~ation of grou~s on an international level. The 

activities of shlPPlng group corporations exceed the 

boundaries of astate, dnd, therefore, any statutory 

regulation must take loto account the multivariate 

characta~ oi shipping groups. 
1 

The aboYa principles of group ragulation should apply not 

/ 
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only to shipping groups run oy tlrivate . persons but also to 

those controllea by states. rhe ~qual treatœent of either 

type of shi?p~n~ grou~s se~œs ]ustifieJ on the following 

(â) state controll~d sh.lt-t-1nJ FDUpS :ne in direct 

com?~tition to ~roups run Di tlrivate oesons. Competition 

would be üstortt::'l ~l ',p:OUI? li"lhillty wer~ imposed only 

on ~roups controlle1 by ~r.lvat~ p~rsons lni not to those 

controllad oy state3; 

(0) it wlll ber~olitlcally embaraSsln1 if states th~mselves, 

that hava to render Just~c~, use oper~tion~l ~etho~s of 

the Clpltdl market economy tù rnaximize th~ir profits to 

the ji3ajvant~ge of the.lr comp~titors an1 cre1itors. 

In the tlelj of mar1tlme l~w, the atrest of Ships must 

incorporate tne aoova pr.lnci~l~s of ~roup Legislation. The 

presents the ljeal op~ortun.lty to cl~rify 30m~ of the q~ey 

areas of' the Conventlon and aetèdt t~q practice ot o~~-ship 

companies constitut1n~ a qroup.l 

In particular the reV1~~ù convention should clarify 

wnether ~r not the ~tfend1n~ sn~p shouli always b8 subject to 

arrast and wnether or not "sist\::r-shi:-e-" is any ship owned by 

the person liable on the cla.lœ. 
• Î 

It'is suggested in th.l5 pa~~r th~t the ri~ht to arrest 

, l, 
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If th~ crei~tor's clal~ l~ ~n thp n'ltur~ OF one of the 

of the s~ip shoulj De ~0[mitt~~ 

It, nowt=ver, th~ clalm joes not qive 

[150 t~ 3 m~r1t1~e 11en, arrest 01 t~e off~n~inq ship wou11 be 

tnt Shlp l~ 0w~ei ~t th~ tlme whpn the 

act10n , . 
~.J nrought by tne t-",r30n 11''lble 

furthermor~, "31ster-shl?" shoulJ. 0 0 ]iv?n 

on Cl'llm. 

a3 tJ caver j. 3h1p, otner tnar. tn,,:, off p n':31n1 .shl::J, WhlCh 13 

ownei by the person 11dbl~ on toc claim. l 

revlseJ mu:;,t 8xtend the notIon of 

" 5 l s.t e r - .5 , i p" S 0 d S top e r ID i t arr est of any ship of t,o ~roup 

i' 

fleet. rhl3 ]0al can Dt:: achl2Vt::u tl-trou1h thr"! apDllcatlon of a 

4 seriGs of legal tests. 

firstly, creditors should bt: dlleVl'ltei from thelr burden 

of provlnJ that two or more 3hl~~1n~ companies are unier thp 

same control. Ther~fore, a thre.5holi of 5hareholdlng should 

b~ establlshej, above Wh1Ch there :;,houlj be a presumption that 

the controlllng 1nterest controls the company. Th8 definition 

of such a quantitative thresholJ is ~n arbitr~ry decision. 

Np.vertheless, it 15 w~d~ly accept~J that a company whos~ stock 

i5 held in ~xcess of 25 percent Dy another company shall be 
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secon11y, the ex~st~nc8 or contr81 shoulJ 
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~n(jly, :iDOV€ tWG ~1ve not 
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(3.) 
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3.11 th-2 . 
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