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PREFACE 

Nearly all of the sovere1gn states of today developed 

as political manifestations of small, 1solated areas, eepa .. 

rated from one another by geographical barriere, precluding 

commercial intercourse. Wi thin broad 11m1 ta, truman society 

shapes 1ts pol1t1eal order so as to faoilitate economie 

life and to ma:rlmize i ts securi ty. As hlunan eld.ll in uti-

lizing the earth'e resouroes improvee--i.e., the development 

of teohnology--by the same token, the political horizon 

widene. The observable featuree ot the ma:ture etate are 

territorial sovereignty and a politioal pattern superimposed 

upon a portion of the earth's surface and extending into 

airepace. The tacit understandings and agreemsnte whioh 

oonstitute intet-national. law develop as the technology of 

transportation and communication advanoes to reduce the i~ 

pediments of p~ieal barriere. The effect of tecbnologioal 

development 1s the reduction of t1me and space tactors ~ch, 

in turn, intensifies the mutua.l interplay of geograpb:;y and 

ex1st1ng internat1on regulation. NoWllfn-e is this phenomenon 

more apparent than in international ay1ation. 

Publio international air law is oonoerned wi th two 

basic problems: (l) the determination of the legal statue 

of the airspace over the various parts ot the ~th•s sur-
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face, and (2) the legal regulation ot tlight, tor the par-

pose of transit or comm~ce, into tbat spaoe. The primar7 

oonoern of this paper is wi th the first problem as i t ob-

tains 1n the trusteeship territories. Altbough aviation 

activ1ty e.xists in airspaoe ot unoertain legal statua, the 

legal development invol ved 1n the second problem is held 

in abeyance pending resolution of the first problem. 

That eve~ State has complete and exclusive sover-

eignty over the airspaoe above its territo~ is a basic 

principle of international law, and i t is the f'\mdamantaJ. 

legal referent. It is a truism that the extent of sover-

eignty depends upon the definition ot terri tory. The sev-

era! sreas on the earth' s SUl' face, the terri tory of whioh 

is not attaChed by the complete and exclusive sovereignty 

of a State, possess a k1Dd of "no mante land, yet all menta 

land8 charaoteristio. This characteristic does not vary 

in ki nd but in degree, wheth~ one thinks of the high seas, 

the pol~ regions, t~steeship terr1tor1es or outer space. 

With the failure to place with certainty the loc•s of soT-

ere1gnty, new legal entities spring forth. 

The inter-state agreement is tbe result of the weigh-

ing and balan oing of in.terests and 'V'9.lues, whioh sovereign 

states feel need regulation between tbamselves and, then, 

between themselves and dependent or other areas. The tbree 

inter-state agreements perta~ng to the international legal 



statua of trusteeship territories are The Charter of the 

United Nations, The Convention on International Civ11 Avia-

tion, and the se veral trusteeship agreements. Another 

source is the International Court ot JUstice, t'rom whioh 

to date one advisory opinion bas iasued that bas a bearing 

on the statua ot truateeship territory. 

Wi th the ta1lure ot the pro Tisions ot the Convention 

on International Ci vil A via ti on to encompasa the t:rustee-

sh1p terri tories, the provisiôns ot the Charter of the 

United Nations and the terms of the several trusteeship 

agreements jointly obtain. It is olear that under the pro-

visions or the Charter, the airspace ot trusteesh1p terri-

tories could have bad a freedom approach1ng that ot the 

airspace over the high aeas. That the terme ot the trus-

teeship agreements endowed the Adminiatering Authorities 

with crucial economie and seourity rights, wh1ch lend them-

selves too readily to the obscuring of the non-discrtmina-

tory pol1cy intended by the Charter toz- all membez-s ot the 

united Nations and their national&, 1s also clea.r. The 

reluctance of the varioua States to use the International 

Court ot JUstice to clarity the mnltitarious legal problems 

engendered by the ambiguous text ot the Chartv 1s regret-

table. The legal oomplexities and the political questions 

inherent in the toregoing tactors suggest the need for the 

several States to giYe turther international consideration 
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to the problem ot civil air transportation into the trua-

teesh!p territories. Any aspect or phase ot air jurispru-

dence not .utticiently clear is detrtmental to the economie 

weltare~ and a constant threat to the security ot society 

as a whole. 

F.J.F. 

J'uly~ 1956 
New York~ N. Y. 

i"f' 



TABLE OF CONTENTS 

PREFACE 

I. INTRODUCTION 

l. Aviation and International Affaira 

a. Tendencies of Aviation 

b. The Condition of World Po1itics 

Page 

l 

1 

4 
9 

2. The Legal Concept of "Sovereignty over 
the Airspace" 11 

a. Developments after the First World 
War 16 

b. Conferences and Conventions 17 

i. The Paris Convention 

ii. The Madrid Convention 

iii. The Havana Convention 

c. The International Civil Aviation 
Organization 

3. Other Bi-Partite and Multi-Partite 
I nstruments 

II. DEPENDENT AREAS AND THE AERONAUT 

1. The League of Nations 

2. The Mandate System 

a. Class A Mandates 

b. C1ass B Mandates 

c. Class C Mandates 

17 

27 

28 

30 

51 

63 

63 

77 

81 

89 

90 

v 



III. 

TABLE OF CONTENTS 
(continued) 

3. The International Legal Statua of 

Page 

Mandated Territories 90 

4. The Problems Posed for International 
Aviation 106 

UNITED NATIONS AND THE INTERNATIONAL 
TRUSTEESHIP SYSTEM 119 

1. The Transition from Mandate to 
Trusteeship Statua 138 

2. Terri tories Under the Trusteeship 
System 1.51 

a. Objecta of the Trusteeship System 1.5.5 

b. Trusteeship Agreements 16.5 

Map Referring to Trust Terri tories 16.5A 

i. Nauru 168 

ii. New Guinea 170 

iii. Western Samoa 171 

iv. Cameroons 172 

v. Togoland 17.5 

vi. Tanganyika 178 

vii. Ruanda-Urundi 180 

viii. Somali land 182 

ix. Trust Territory of the 
Pacifie I•lands 184 

vi 



TABLE OF CONTENTS 
(concluded) 

Page 

3. The Statua of International Civil 
Aviation Under Trusteeship Agreements 186 

a. The Need for Clarification and 
Clarity 202 

IV. IMPROVING THE SENSE OF WORLD COMMUNITY 
AND RESPONSIBILITY 207 

1. Effecting the Intent of the United 
Nations Charter 210 

2. Recent Developments 214 

3. Conclusion 218 

BIBLIOGRAPHY 

Books 

Documents 

Legal Decisions 

Periodicals 

220 

220 

224 
227 

22CC 

vii 



Chapter I 

INTRODUCTION 

1. Aviation ~ ... rn--.te;;.;;r;;.;;n_a_t;.;;i;.;o.;.;n;;;.;al-. Affaira 

Aeronautical progress bas thrust upon each of the 

politically active iDhabitants of the globe, in more 

peremptory tashion each year, the task of reconciling 

his opinions as 

citizen. Those who believe that men in the mass ulti-

mately act in accord with their interests and ultimately 

formulate their interests in accord with munan consider-

ations will foresee the emergence of a world community 

assuring peaoe and justice. Those, on the oth~ band, 

who believe that man in the mass is carnal, do not axpect 

him to act consistently in support of his interests as 

he formulates them, or to formulate them in terms requir-

ing vision beyond the horizon of the trad! tional social. 

group. 

As buman beings, men want to maximize their secur1ty, 

their freedom and their wel:t'are, and to consider all or-

gan1zat1ons, sooieties and oommunities inoluding the state 

as means to this end.1 They want to consider the state 

1. 1vf1res S. McDougal and Gel-tl'Ude C. K. Leighton, 
nThe Rights of Man in the World Community: Condtutional 
Illusions versus Rational Action." 59 Yale Law Journal 
60 (1949>· --



for man, not man for the state. As citizens, most want 

first or all the state of their allegianoe to be secure, ~ 

dependent, and properous. They are willing to contorm their 

wants as human beings to what the constitution, laws and 

customs or the state permit. The good citizen is even ready 

to ignore the wants of other peoples, nations, states and 

governments if his state retuses to admit them, and to assist 

his state at the risk of his li:f'e and property in utilizing 

resourees, tecbnology, science, administration, and the art 

of war to render impotent other governments, states, nations, 

or peoples who persist in demanda opposed by his state. 

Wbile action to promote the economie and social needs 

ot individuals otten oontliets with action to promote the 

political and milita~ needs of the state, this is not always 

the case. The individual in pursuing his private ends may be 

convinced that he is acting tor the good ot the state, and in 

tona.rding national policies he otten thinks he is serving 

his priva te ends. In emergencies, bowever, he will often 

:f'ind tbat such reconciliations do not free ~ from the ne-

cessity of choosing between munanand national interests. 

This contliot is but an aspect of perennial problems ot the 

indi vi dual and the group. Anthropologiste observe that even 

the rigorous mores of the primitive tri be do not entirely 

suppress the indi vid.ualism of hnman nature. 2 Sociologie ta, 

2. Ruth Benedict, The Chl7santhemum and the Sword. 
Boston: Houghton Mi.tflin Company, 1946. --
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while insisting that personality and culture conti~ally 

interact, and that consequently the dichotomy o~ indi vidual 

and group is a fiction, have not been able to evade the 

problem latent in all societies, and occasionally emerging 

in violent revolta against established laws and customs, 

under the banner of indi vi dual rights and ~an .treedom. 3 

International ·lawyers from Victoria, Suarez, and 

Grotius down to the present time have discussed the question 

of whether international law should protect only the rights 

of states, including the "rights" to t:yrarmize over thei.r 

natiOnale and to conquer their neighbors, or should alao 

protect the rights of man against both foreign states and 

his own. It bas been suggested that international law, 

though primarily designed to protect the independence of 

states, imposes ltmits upon the exercise of that independance 

in the interest not only of other states but also of indi vi d-

uala and the tmmsn race. 4 The civil law ot the state, as 

Grotius pointed out, springs from the authorit:y of natural 

law which imposes on all men and inetitut1ons respect for 

rn1man personal1ty.5 

· We are today aware that sovereignty can subject the 

bnm9.ll being to its will at home, and subject him to its 

3• Gunnar Myrdal, 'l'he American Dilemma. New York: 
Harper & Bros., New York, ~. 

4• ~Lotus, P.C. I. J.,Series A, No. 10 (1927)• 

5 • Hago Grotius, ~ J'ure Belli .!:2. Pacis, Prolegomena, 
Seo. 16. 
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destructive power abroad in a manner unsuspected in previous 

centuries. We are aware too or the belplessness of interna-

tional law and natUl'al law in a world infected by threats of 

totali tarianism and i ts accompanying power. rt is more 

necessary and difficult than ever before for men to be at 

the same time citizens of the state and citizens or the world. 

In this paper treating the legal statua or the airspace or 

trusteeship territory, it is appropriate to consider trends 

in aviation and trend8 in world politics in the course ot 

traming the issue that seeks resolution--tbat ot enhanced 

amicability between men and groups of men in the face or 

l'estl'ictions, commi tment s, and allegianoes. 

a. Tendencies g! A v1at1on 

:rn the years that have passed since the airplane was 

fil'st flow.n in 190;, the trend of development bas been l'egu-

lar and continuous, w1 th some temporary aberzoations l'esulting 

from two world wars. The rollowing indices mer1t mention: 

(1) The numoer of airplanes in the world has increased ~om 

one to a maximum ot over a quarter of a million at the end 

of World War rr. Nonmilitary planes are continually and 

rapidly inareasing in number. 

(2) The average weight ot planes has inoreased from lesa tban 

half a ton to more than ten tons. While this average will 

probably decrease as the proportion of "personal" and "teeder" 

-4-



types of airoraf't become great er, the weight of transport and 

bombing planes will continue to inorease. 

( 3) The a ver age speed of planes bas inoreased from tbirty to 

over two hundred miles per hour, ot mili tary planes to almost 

tour bundred miles per hour, and ot jet planes to supvsonic 

speeds. 

( 4> Transport plane saf'ety has inoreased from twenty-aeven 

fatalities to lesa than two tatalities per bundred million 

passenger-miles ot travel. 

(5) Pa.ssengers carried per yea.r in the u.s. . bas increased 

in number from none to a rate ot more than six million. 

( 6) Passenger miles nown on regular routes in the u. s. has 

increased trom none to more than four billion a year. 

(7) Passenger travel oost has deoreased from twelve to lesa 

than tive cents per mile. 

( 8) The quantity ot mail and express cargo has risen from 

nothing to over a bundred million ton-miles a year. 

( 9) The length of oolD!leroially teasible flights bas increased 

from nothing to over tbree thousand miles. 

{10) The number of types of planes bas increased from one to 

bnndreds specialized for peace and wa.r. Nonmilitary planes 

are specialized for speed, satety, watel' and ground landing, 

long and short bops, commercial and persona! use. Military 

planes speoialized tor transport, bombing, attaok, recon-

naissance, and water, gl'Ound, and carrier landing have pro-
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liferated in many types. The helicopter and other typee for 

slow-speed landing in limi ted space have developed, as have 

types for greater speeds, higher f'lights and longer tlights. 

(11) Regular operative f'lights bave increased in number to 

encompass a world network. 

(12) The nnmber of airports in the world has 1ncreaeed from 

none to tbousands. 

( 1;) The equipment in airports and ai:rways bas improTed 

with the development ot means tor providing accurate weather 

1nf'ormat1on, radio beacons, radar control, and other tacili-

ties for minimizing the influence of' weather or regul&Pity 

of scheetules, and particularly satety of' landing. 

( 14> The schedllles of' co:rmnercial planes have increased in 

regulari ty, reliabili ty and trequency. 

(15) The number of' nations partioipating in the production 

ot planes, the organization of' airlinea, and the licensing 

ot pilots and air-routes has increased. 

(16) Civil aviation has tended to be controlled by national 

govermnents in domestic CODIDe!'ce tbrough gove:rmnent opera-

tion or regulation, and in international COIIDlerce through 

gove:rnment-owned or controlled "chosen instruments." 

(17) While military aviation has predominated in number of' 

planes used, the relative importance ot ci vil aviation has 

tended to increase. 
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(18) As a military arm, aviation has predominated in numbers 

of units added by way of 1ncreaae, as compared with armies 

and na vies. The independant mission of the air arm, tbat 

of attack on the anemies' industry and morale, bas proved 

increasingly important in comparison with the navyts basic 

mission of blockade and the armyts basic mission of terri-

torial occupation, and even 1n comparison with the mission 

of all these ar.ms in destroying the enemiesr ~ed forces 

in being. 

(19) The m111tary charaoteristics of the airplane in perfo~ 

ing its independant mission have developed steadily in all 

the elements whioh contribute to an etticient weapon: mo-

bility, striking power, protection, and holding power• 

( 20) Use of the air 8l"Dl in war has tremendously inoreased 

the power of the offensive compared with tbat of the defen-

sive, particularly sinoe the invention of the atom bomb 

greatly augmented the plane's atriking power. This increase 

oan be measured by the ratio of the oost of weapon to its 

destruotiveness in terms of man-hours, which with the atom 

bomb borne by airplane or rocket may rise to an order of a 

thousand man-bours of lite and property destroyed to one 

man~hour expended in construoting and operating the weapon. 

( 21) Aviation bas greatly inoreased the area over whioh 

government oan exeroise effective power to maintain order 

and justice. In the course of world history, land torees 

-7-



alone could never have been adequate alone to 1mplement 

world government. By a suitable distribution of bases and 

the organization of a relatively small policing torce ot 

reconnaissance, combat and bombiDg planes, international 

government today could prevent aggression and maintain 

justice and order throughout the worlà. The problem o:t 

world order has oeased to be primarily teohnioal and haa 
6 

beoome almost entirely politioal. 

In summary, the trend ot the airplane bas been toward 

inoreasing efticienoy and increaaing use as an instrument 

of transport, of communication, of commerce, of cultural 

diffUsion, and of otfensi ve war. The trend bas progres-

si vely reduced technioal and strategie distances in the 

world. It has diftused techniques and cul t \u'es, and haB 

tended to rednce the ditferenoes ot ci vilization. It has 

increased the vulnerabili ty of peoples everywhere to attaok 

and has reduoed the value or distance or geographie barriere 

as defenses against military attack, oul'tul-al penetration, _ . 

or economie competition. It has oreated the teohnical pos-

sibility of a world police torce capable ot preventing 

aggression.7 

6. "Commission to Stu~ the Organisation ot Peace, 
Fourth Report," Securi t:r and World Organization, Interna-
tional Conciliation, :ttô: ;'9b ( J'anuary, 19li4), pp. 56tt • 

7 • Quincy Wright 1 Problems or StabilifS and rrs-
ress in International Relations. Berkeleyaivers y of 
mcr!'tornla Press ( 1954) , P• 300. 
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~ Condition !?.!_W ...... o-..r-.ld.- Poli tics 

During the afo:redesaribed pe:riod, the power structure 

in international :relations has been ma:rked by the tollowing 

developments: ( 1) War has been more f'requent, widesp:read, 

and destructive than in any pe:riod of stmila:r length, at 

leas t since the seventeenth centu:ry and p:robably in all 

human histo:ry. 

( 2) The centers of major military and political power have 

decreased in lll.UDbe:r and these cente:rs have t ended to 

exe:rcise influence ove:r the smalle:r states in their :regions, 

thus augmenting the diff'erential. between the tew great 

powers and the other states. 

(3) The balance of power has become lesa stable, interna-

tional law bas been less observed, and confidence in peace 

and order has s~ered a decline. 

<4> The governments or national states have tended to 

beoome more centralized and to plan economy and control 

opinion more completely and etticiently than ever betore. 

(5) War and preparation tor wa.:r bas tended to absorb a 

larger proportion of the population and the economie activ-

ities of countries than ever before. 

( 6) Persecutions and massacres under public authority or 

public tolerance have occurred With a barba:rity and on a 

scale unprecedented in m1man history. 
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(7) International organizations in the teohnioa1~ economie~ 

bumanitarian~ and polit1cal :fields have been more gene:rall.7 

accepted, more comprehensive~ and more active than e'V81'-

be:fore. 

(8) International legislative treaties have been more 

abundant, more comprehensive, and more generally ratified 

than ever be:fore. 

(9) Institutions and procedures o:f international adjudica-

tion~ conciliation, consultation and inquiry have been ac-

cepted and used more widely than before. 

{10) Declarations by governments, individually and collec-

tively, have professed greater devotion to universal peace, 

to international justice, 

rights than ever before. 

These conditions manifest the extrema and conflicting 

developments, on the other hand, of government actions and 

policies supported by national sentiments oblivious to co~ 

siderations of humanity, liberty, justice, and peace, and, 

on the other, of determination of all nations to promote 

the wel:fare and liberty of mankind, to pursue international 

peace and justice~ and to develop a stable and orderly 

community of nations. It is civ111zationts problem~ that 

while aviation bas manifested a continuous and consistent 

trend toward greater etticiency and wider utilization~ world 

-10-



politics has been characterized by ever greater contusion. 

inconsistency and v1olenoe 6 and self-contradiotion.8 

2. ~ Legal Concept ~ "Sovereignty 2.!!!:. ~ Airspace" 

The development of air navigation sinoe the begin-

ning of the twentieth century bas brought with it a series 

of international problems of great importance from the 

points of view of economie activity and security. These 

problems have been the subject of theoretioal study and of 

official negotiation, and the partial and temporary solutions 

recommended or aohieved afford an excellent illustration of 

motives and methods in the oontemporary movement toward 

international law and organization. Salient oharacteristics 

in the movement are the tacts that governments no longer 

leave the development of common institutions to the spo~ 

taneous, but slow, evolution of eus tom, but are constrained 

to join in a consoious collective endeavour to devise bits 

of mechanism capable of ach1eving a co:mmon purpose, at the 

same time eschewing doctrine for the more realistio objec-

tives of keeping intact their freedom of action, neoessarily 

tempered by the realization of a pressing need for joint 

regulation and compromise.9 

8. Quincy Wright, ibid., PP• 300ft. -

-11-
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Up to the first World War, the discussion of sover-

eignty in the air was mainly academie, and legal theol'Y had 

its day. While the law was conce:rned with the use by man 

of su:rface land rights, the maxim cujus ~ so1um ejus .!!Jt 
us que ~ coelum ,!i ,!2 interos, voioed by Coke, James V. 0. , 

and Lord El1enborough in early Eng1ish cases, if only to 

receive criticism, came in for considerable attention.10 

This doctrine, that the subjacent !tate should have unl1m1-

ted sovereignty in its air, was countered 'tfith the view, 

.!:..!!. communia omnium, tbat the air, like the sea, should 

everywhe:re be open to all. Such view was espous.ed in 

3Ustin1ants Institutes, and du:ring the reign of Queen 

Elizabeth, 11 although some view Roman law as having taken 

the position suggested by the tirst doctr1ne.12 Anothe:r 

thesis put forward by a renowned professor of international 

law was the favoring of sove:reignty coupled with a right of 

innocent passage for foreign aircratt auch as international 
t 

law :recognized for surface vessels tbrough the marginal 

seas.13 A turther modification would have admitted sover-

10. Col. o. M. Bigga:r, "The Law Relating to the Air,• 
Canadian Law Times, Vol. Twelve (1921), Toronto: The oa:rswell 
Co. , Ltd. -;-pp. 66'/ff. 

11. John A. ~bank, "Who owns the Air Space ?" 63 
Ame:rican .&!! Review, Numbe:r 1, page 1 (Jan. Feb. 1929). 

-12-

12. Francesco Lardone, "Airspace Rights in Roman Law," 
Air LaW Review4 Vol. 2, No. 4 {Nov. 1931), PP• 455ff; also 
J.c~oope:r, Roman Law and the Maxim 'Cu1Jas est Solum'" in 
International Air Law, 1 Institute of International Air Law,p.2. ----------

13· ~estlake at Institute of International Law,1906 
Session," Annuaire .4! l'Institut de droit international, Vol. 
21, 1906, P• 297• 



eignty in the lower belt of the air, as in the marginal sea, 

but le.tt all above this common.l4 

The v1ews have been d1 verse and the sources manifold. 

One o.t the earl!er English cases prompted this comment where 

an action was brought for damages ~or invasion of airspaee: 

I do not th!nk it !s a trespass to in-
terfere with the column o~ air superinaumbent 
on the close. If this board overhanging the 
plaintif~•s garden be a trespass it would 
follow tbat an aeronaut was liable to an ac-
tion guaere olausum fre,it at the suit of 
every occupier or a rie a over wh!eh bis 
balloon passes in the course o~ his V07Q88• 
Whether the action may be maintained oannot 
depend upon the length of time1tor which the 
superincumbent air is invaded. ~ 

A New York decision involving a telephone company resulted 

in the court' s holding that "the space above land 1s real 

es tate, the same as the soil beneath, and the law regarda 

empty space as if it were a solid, inseparable from the 

soil, and protects it from hostile occupation accord1ngly~16 

At the Hague Peace Conterence in 1899 an international 

agreement was made by which the representatives of the 

Great Powers bound themselves to proh1b1t the launch!ng of 

14. 
Aviation. 

Kenneth w. Colegrove, International Control of 
BOston: World Peace Foûridition (1930~t. 

Pickering.!~~ 4 Campbell 219. 

486. 
16. Butler .! Prontier Telephone Company, 186 N. Y. 
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projectiles and explosives from balloons or any other form 

ot airerait tor a period ot tive years. Emperor Nicholas 

of Russia, at whose invitation the tirst Peaoe Congress met, 

had commended the subject of aircraft developments to the 

study ot the del~gates. rn 1907, the Second International 

Peace Conference at The Hague renewed the compaot.17 
The 1910 Paris conference adjourned without reaching 

any signed convention as to the extent to whioh interna-

tional air navigation should be tree ot political control 

by the State tlown over.18 A wr1ter of the day urged that 

the doctrine of treedam of the air, even limited by the 

States' so-called right of conservation, lacked historical 

and juridical soundness, and that it rested on no solid 

rock of consistent principle. The doctrine of ownership ot 

private individuals, and of the sovereignty of States in 

airspace~ on the other ha.nd, was said to offer "a firm and 

sol id basis tor the sound growth of public and priva te 

aerial law in the tuture."19 Air progress was held to be 

best turthered by ltmiting both the landownarts right of 

17. William Marshall Fzteeman, Air and Aviation Law. 
London: Sir Isaac Pitman and Sons, Ltr.-(!'9;.1. }, pp. i.tr.-

18. Kenneth w. Colegrove, ~· ~., P• 48. 
19• Harold De Hazel tine, The Law of the Air. LOndon: 

university of London Press (1911);-p.-r42~ ------
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property and the State•s right of sovereignty in the airspace 

by the necessary international conventions and national 

statutes. The view that the high air, 11ke the high sea, 

should be open to the commerce of all peoples, serving as a 

new world's bighway for a time seemed likely to prevail, 

reinforced as it was by analogies drawn from existing inter-

national law, the right of innocent passage in territorial 

waters, and the supposed right of navigation of national 
20 rivera. However, it may be said that the conference 

evidenced tacit but actual agreement of the delegations 

that each State bad full sovereignty in flight-space over 

its national lands and waters as part of its territory; 

that any division of such territorial tlight-space into 

zones is impractical and unnecessary; and that no general 

right of international transit or commerce exists for air-

-15-

21 craft of other States through such territorial tlight-space. 

By an exchange of notes, the French and German 

governments made a provisional agreement dealing with the 

special conditions under which the military and nonmilitary 

aircra:tt of each State would be received on the te~itory 

of the other, but no attem:pt was made as of this date in 

20. Arthur K. K'llhn, "The Beginnings of an Aerial 
Law." 4Amer1can Journal !!!. International ~ 109 (1910) • 

21. J. c. Cooper, "The International Air Navigation 
Conference, Paris, 1910." 19 Journal Air Law and Commerce 
143 (Spring, 1952). ---



JUly, 1913, to establieh any general principle.22 In 1916, 

a Pan-American Aeronautical Conference was held in Santiago, 

Chile, at wbich principles defining conduct in the air were 

advanced.23 It remained for the developments of the Firat 

World War to precipitate action of a reasonably definitive 

nature in the field of aviation. 

a. Developments after ~ First World !!;!: 

M1litary considerations during the war torced gen-

eral acceptance of the sovereignty o~ each nation over its 

airspace. Air boundaries, as well as land boundaries were 

closed for security reasons, and belligerant aircraft fly-

ing over neutral territory were forced to land and their 

crews interned just as it surface boundaries were crossed. 24 
At the close of hostilities, the various participants found 

themsel ves wi th large numbers of aircraft and trained 

pilots and some 1mpetus was thus provided for the regulariz-

ing of conditions un der which these aircratt might be em-

ployed in international commerce.25 The Aeronautical 

22. William Marshall Freeman, ~. ill•, pp. lff • 

Ibid. -
24• J. c. Cooper, nAir Transport and World Organi-

zation." 55 ~~Journal 1175 (1946). 
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25. Manley o. Bldson, "Aviation and International 
~~ Review, Vol. 1, HUmber 2 (April 1930), PP• lB;tt. 



Commission of the Versailles Peace Conference was directed 

to prepare an air navigation convention, the purpose of 

which was to afford an opport~ty for a common approach to 

aviation legislation, at a time when the States involved 

found agreement easier to reach than 1n any normal period. 

b. Conferences ~ _c_o.;;.;n_~_e_n_t.;;;i;.;;;o.-ns-. 

i. ~ Paris Convention 

The Convention on Aeria1 Navigation signed at Paris 

on October 13, 1919 was the fruit of efforts exerted at 

the Peace Conference, the T.reaty ot which contains little 

of new importance to aviation. The principles accepted but 

not signed at the Paris Conference of 1910 were the baBes of 
26 the present legislation. The 1atterts "air clauses" 

required demobilization of Ge~anyts air torees, l~ited the 

manufacture and importation ot airoratt tor a short period, 

prohibited possession of any military or naval aircraft or 

or d1r1g1bles, and gave to the Allied powers, dUr1ng the 

period of occupation, freedom ot passage tbrough the air, 

and freedom of transit and landing tor their aircratt. The 

Treaty also set up an Inter-Allied Commission of Control, 

empowered to investigate Germanyts execution of the "air 

clauses." The terms of peace tbus exacted were severe, as 

26. J. c. Cooper, "The International Air Navigation 
Conference, Paris 1910." 19 Journal Air Law and Commerce 128 • .............................. --- --.;;.;;;;;;;;;;..;;.;;;.--. 
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a consequence of which, subsequent modification became neces-

Slll'Y• An agl'eement made at Paris on May 22, 1926, provided 

that Germany was bound to "see that German civil aviation 

was kept within the bounds of normal development." By 

part XI ot the Treaty of Versailles, the Allied powers 

were given a special privilege of air navigation over G~an 

territory, designed to seaure treatment equally beneficia! 

with th.at given to German nationals, but it was the kind of 

privilege that couldn't be made permanent unless it were 

reciprocal, and the treaty itself provided for its expira-

tion in 192~.27 
The Paris Convention was brought into toreei on JUly 

11, 1922, by fourteen of the twenty-six signatory States 

-18-

( including the British Dominions) and Persia whieh had promptly 

adhered to it. Sixteen of its adherents were European 

States, two (Chile and Uzwuguay) were South Amerioan, and tour 

(India, Japan, Persia and Siam) were Asiatic. The ratitying 

or adhering parties were: Australia1 Belgium, Bulgaria, 

0 anad.a, Obi le, 0 zecho slovaki a 1 Denmark 1 France, Great Br1 tain, 

Greece, India, Irish Free State, Italy, Japan, Netherlands, 

New Zealand, Persia, Poland, Portugal, Rou:mania, Saa.r ter-
28 ritory, Siam, South Af'rioa, sweden, Uruguay, and Yugoslavia. 

27. 22• ill• 
28. 11 "League of Nations Treaty Series 174" Official 

Bulletin ot the International Commission tor Air Nav!gati•n 
(NûiDber l;T,P. 51. --



The United States took an active part in the preparation 

ot this Convention but did not ratify it. 

It was the design ot the f'ramezas ot the Pazais Con-

vention that it should create an Intezanational Air union 

into which all States might be eventually admi tted. But 

special conditions were set tor non-signatory States which 

bad taken pazat in the waza, i.e., Gezamany, Austria, Hu.ngary, 

and Tul'key, and the admission of' these States was to be 

conditioned on either membership in the League of' Nations 

or a thl'ee-quazaters vote. Bulgaria was the only one ot 

this group of' States to become a party to the Convention. 

Article five of the Convention provided that 

no contracting States shall, exoept by a 
special and temporary autborization, permit 
the flight above its territory of' an air-
craft wbich does not possess the nationality 
ot a contracting State. 

This was a s trange provision to inolude 1n QD1 effort at 

genezaal international legislation, altbough it was 1n-

dubitably consistent with the tirst article which provided: 

The H1gh Contracting Parties zaecognize 
that every power has complete and exclusive 
sovereignty over the airspace above its 
terzaitory. For the purpose of' the present 
Convention the territory ot a State shall be 
understood as including the national terri-
tory, both that of the mother country and of' 
the colonies, and

2
the territorial waters 

adjacent thereto. 9 

29. Ibid., Of':f'icial. Bulletin No. 26, Department g! 
Sta te Publici'aOn 214; ( 1944}. -

-19-



A~ticle two of the convention provided that each oontract-

ing State should undertake in time of peace to aoco~d •:r~ee• 

dom of passage" above its ter~itory to the aircratt of the 

other cont~aoting States. In Article titteen it was p~o­

vided that eve~y ai~oraft of a contraoting State should 

have the ~ight to cross the ai~spaee of another State 

Without landing following the l'OUte fixed by the State 

flown over, with an additional p~oviso that the state :f'lown 

ove~ might require the airc~a:rt to land for security reasans.3° 

A p~otocol dated.May 1, 1920,31 p~ovided that 

de~ogations might be g~anted at the ~eqaest of signatory.or 

adhering states. A protoco1 of amendment was signed and 

brought into force on Deoember 14, 1926, which made it 

possible for any contraoting State to conc1ude with a no~ 

contracting State a special convention fo~ the latter'• 

enjoyment of 1ts airspace, on condition it sbould not be in 

oonf1iet with the gene~al Convention.32 A protocol dated 

June 15, 1929, amended and elari:t'ied the rights of air 

transport described in Article 15, stating: 

Every oont~acting State may make cond1tiona1 
on its prior authorization the establishment 
of international airways and the creation and 
operation of regular international air navi-
gation linas, with or w1thout landing, on 1ts 
territory.33 

;o. J. c. Cooper, ~· ~·~ PP• 1193-1194• 
;1. 11 League ~ Nations Treatz Series 307. 
32. ~1tish Tl'eatz Series No. 12 (1925)• 

33• Roper, La Convention Internationale du octobre 
ll, ill2 ( 1930) • -
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Each contracting State was said in the Convention to be 

"entitled, for m1lital'y reasons or 1n the interest ot 

public safety, to prohibit the aircratt of the other oo~­

traoting states, under the penalties provided by its 

legislation and subjeot to no distinction being made in 

this respect between its private a1rcraft and those ot the 

other contracting States, from flying over certain areas ot 

its territory.n34 As subsequently aœended, and •as an 

exoeptional measure and 1n the interest ot public satet7," 

each contraoting State was authorized to permit tlight over 

suoh prohibited areas by national aircratt, and to reserve 

"the right in exoeptional ciroumstanoes in time of peaee and 

with immediate etfect" temporarily to restrict or prohibit 

flight over its territory or part thereot, on condition that 

such restriction or prohibition should be applicable without 

distinction of nationality to the aircratt of all the other 

States.35 

The phrase "oonditional on its prior authorization" 

contained in Article 15 connoted the need to observe 

requirements 1mposed by the State over whose airspace :f'light 

was sought. Su ch airora:f't could be obliged to land i:f' 

;4. Charles Cheney Hyde, International Law. 
Little Brown and Company (1945), PP• 595l't. -

Boston: 

35• Article ;, Paris c•nvention; Hyde, 22• ~· 
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ordered to do so; no aircratt capable of flying without a 

pilot could so fly witbout special consent; each contract-

ing State was acknowledged to have the right to establish 

reservations and restrictions in tavor of its national 

aircratt in eonnection with the carriage of persons and goods 

for hire between two points on its territory;36 in case of 

war, the treedom of action of the contracting States ei ther 

as belligerents or neutrals was to be unimpaired.3T The 

provision imposing restrictions in connection with the 

carriage of persona and goods w as the first specifie air 

cabotage clause that received international approval,38 and 

was complemented by Article 17 which stated that the air-

cratt of any State which did establish such restrictions 

could be subjeoted to similar restrictions in any other 

contracting State, even though that State did not ordinarily 

impose any restrictions on other foreign aircraft. "Terri-

tory" was def1ned in Articles l and 40 substantially to 

inolude land areas and adjacent waters under the sovereignty, 

protection, or mandate of the State. 

Wbile the original marit~e concept of cabotage 

1ncluded only navigation and trading between ports on the 

36. Article 16, Paris Convention. 

37• Article 38, Paris Convention. 

38. W. M· Sheehan, "Air Cabotage and the Chicago 
Convention," 63 Harvard~ Review 1157, 1158 (1950). 
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same coast belonging to one State, and the right of the 

State to reserve sueh trade to its national ships was based 

on its jurisdietion over adjacent territorial waters,39 the 

Convention provision gave the State of origin and desti~ 

tion absolute control over commerce and trade even when 

intermediate stops were made at some foreign point, inter-

national as the eoneern might consequently become. It bas 

been suggested that while air cabotage might be axpected to 

be subjeet to more international control than maritime 

cabotage, since changes in rates have generally greater 

international repercussions, the control over air cabotage 

derived from a background of postwar tension in whieh 

nationalistic pressures predominated.4o 

Forty-tbree States, not including the united States, 

eventually ratitied the Convention. Article !,2, the pro-

vision that placed restrictions upon the non-signatory 

States that took part in the war of 1914-1918, was modit'ied 

by a protocol of JUne 15, 1929, wbich entered into torce on 

May 17, 1933, and 1 t then provided that "any State shall be 

permitted to adhere to the convention.•41 Special oonve~ 
tions reached under the amending protoool of this date were 

39• Le Oppenheim, International Law, Vol. 1, P• 446 
(6th Edition, 1947}• ---

4o. w. :M. Sheehan, ~. !.!!. • , 
4;1.. Charles Cheney Hyde, .2E.• 

Article 41, Pkris Convention. 

P• 1159• 
oit., PP• 595ft; -
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required to be consistent with the general prinoiples of 

the Convention, and were to be communicated to the Inte~na­

tional Co~ssion fo~ Ai~ Navigation whioh was to notity the 

other States.42 The essential purpose of this body was to 

facilitate: (a) the joint determination from time to time 

of the oondi ti ons under whioh aircl'S.ft and crews would be 

licensed fo~ inte~national flight; (b) the exchange of i~ 

formation regarding teohnical developments, particularly new 

satety deviees, imp~ovements in wireless oommnnications, and 

advances in meteorology and medicine with a bearing on air 

navigation; and ( c) the reception and communication, or 

original suggestion, of p~oposals fo~ amending the main text 

or the convention. To the main text was attached a se~ies 

of annexes chiefly ooncerned with the regulation and air 

worthiness certification of aircratt, licensing or personnel, 

logbooks, national! ty marks, and maps. Keeping the se provi-

sions up to date was a special conoern of the commission, 

and tor this purpose it was empowered to make amendments by 

majority vote. Amendments approved by such majority as 

required became binding even on States which bas voted against 

them.4:; 

42• "P~otocol concerning amendments to cm-tain arti-
cles of the 1919 Convention ooncluded JUne 15~ 1929," 
League !!!. Nations Treaty Se~! es, CXXXVIII, 4its. 

43• Pe E. Corbett, ~· ~·~ PP• 159-160. 
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It was this Convention Relating to the Regulation or 
Aerial Navigation, signed at Paris in 1919, that marked the 

first reasonably complete attempt to codify rules ot inter-

national flight. It was the tirst World War which made clear 

the significance of the various factors to be reckoned with 

in applying theory to the formulation of l'Ules tor general 

guidance. These factors have been described to be (a) the 

eftect of the operation of the law of gravity upon all 

bodies heavier than air paasing over the subjacent land, 

(b} the indispensability of air itself to the inhabitants of 

the earth, end ( c) the practical importance of transporta-

tion and co~cation through the airspace over foreign 

territory.44 An overview of this Convention discloses that 

the most important subsequent development in civil aviation 

was left unprovided tor. Nations not only could and did 

pro hi bit foreign aircr~t fltom landing, they e't'en torbade 

transit through the airspace, tlms necessitating long and 

dangerous detours on much traveled air routes. Becauae of 

the continuation of the policy embedded in this tirst piece 

ot broad-scale international legislation, the establishment 

ot international airways became, and appears to continue to 

b~a matter tor bilateral, or, at most, limited multi-lateral 

agreement.45 But it would betoken contusion of tbought to 

44• Charles Cheney Hyde, 2E.• _ill., P• 585. 

45• P. E· Corbett, 22• !!!•, p. 160. 
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intimate tbat in the absence of agreement there is, in 

international circles, no law of the air. The evidence is 

abundant tba t States have reached an agreement, unanimous 

in nature, that they have a right of control over the air-

space above their territories. Such right may be regarded 

as exemplitying a principle of international law.46 

Great Britain•s Air Navigation Act of 1920, a 

national bit of legislation, reflected the polioy of sov-

ereign control of the airspace when it spoke, in its pream-

ble, to the effect that: 

Whereas the tull and absolute sovereignty 
and rightful jurisdiction of His Majesty extends 
and bas a1wa7s extended, over the air super-
1ncumbent on aJ.l parts of His Majestyts 
dominions and the territorial waters adjacent 
thereto.47 

The same view was embodied in the Unif'orm Aviation Act 

adopted b7 the Conference of' Commissioners on Uniform State 

Laws at San Francisco on August 7, 1922, it having provided 

that the ownersh1p of' space •above the lands and waters of' 

this state is declared to be vested in the several owners 

46. Charles Cheney Hyde, ~· cit., PP• 604, 605; 
Herbert w. Bt-iggs, The Law of Natio"ns~ew York: Appleton-
Century-Crofts, Inc;-fl~)~p. ~2~, ;24. 

47. Air Navigation Act, 1920, lQI· 11 Geo. 5, o. 8o; 
Briggs , .2E.. ill,. , p. ; 21. 
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of the surface beneath.n48 This is the case notwithstanding 

the t'act that a right of' flight is recognized at the appro-

priate height in the unif'orm Law,49 and that the British 

Act disallows a cause of' action against aircraf't f'lying "at 

a reasonable height above the ground, having regard to all 

the circumstances of' the case.n5° The United States Air 

Commerce Act of' 1926 ref'lects comparable policy in that it 

declares: 

Section 6.(a) The United States of America 
is hereby declared to possess and exercise 
complete and exclusive national sovereignty 
in the air space above the united States, 
including the air space above all inland 
waters and the air space above these por-
tions of' the adjacent marginal high seas, 
baya and lakes.51 

ii. !È!. .;;;;M.a.-dro;..;;;;.1.-d Convention 

The Paris Convention served as inspiration for the 

convocation of' an Ibero-Amerioan Convention on Aerial Navi-

48. William R. McCracken, "Air r.aw.~" The American 
1!! Review, Vol. 57, page 97 (Jan.-Feb. 19~3):--

49• Article 4; McCracken, .21!• ill.• 
50. Clement L. Bouve, "The Development of Inter~ 

tional Rules of' Conduct in Air Navigation," Air Law Rev1ew, 
Vol. 1, No. 1, P• 1 (Jan. 1930}. ------

51• As mmended JUne 23, 1938; 52 Stat. L. 1028, 49 
u. s. c. A., Sec. 176. 
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gation in ~drid, Spain, on Octobe~ 25, 1926. Signature 

was effected on November first by representatives of twenty-

one States including Spain and Portugal and nineteen American 

republics. Five States--costa Rica, Mexico, Paraguay, Spain 

and the Dom1n1can Republic--none of which were parties to 

the Paris agreement--ratified the Convention by the end of 

1928.52 Following closely the terma of the Paris Convention, 

i t was opened to the adhesion of any non-signatory State. 

It provided tor the creation of an Ibero-American Commission 

for Air Navigation, much in keeping with the International 

Commission of the Paris accord. Such amendments of the 

Paris Convention that were provided for were of little bear-

ing with respect to change upon the sovereignts right over 

the supervening airspace of a State, the treedom of innocent 

passage, or the rules of condUct to be observed by aircraft 

or the State flown over.53 

iii. The Havana Convention -
A separate convention on commercial aviation was 

effected by the Sixth International Conference of American 

S t .. ates meeting in Havana, February, 1928. Signed by the 

52. Manley o. Bldson, .22.• oit.; ll Revue Juridique 
InternationaleS!!! Loeomution AeF!ënne 97 (1927). 

53• Clement L. Bouve, .2E.• oit. 
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United States and twenty-four Latin Amerioan States, it was 

but a turther atrirmation of the doctrines of air sovereignty 

and innocent passage.54 Like the Madrid Convention, it to1-

1owed closely, if not 1n the seme terms, the principles 

embodied in the Paris Convention. For want ot pressing needs 

tor change, no new princip1es were set f'orth, nor was any 

new International office created.55 The general transit 

problem improvad little as a consequence; f'ew world routes 

were invo1ved, as the only ratifying States, in addition to 

the U'nited States, were Mexico, the Dominican Republic, and 

certain of the Central and South Amerioan States. The 

rights of innocent passage, so far as scheduled air trans-

port operations are concerned, have been construed as it 

this Convention conta1ned a requirement for special license 

for auch operations.56 Altbough the Havana Convention does 

not tollow the plan ot the 1919 Convention by providing for 

a permanent organization to perform the executive, adminis-

tra.ti ve, and advisory .tunctions tor whioh procedures were 

established, to the extent that basic principles were re-

54• Charles Cheney Hyde, .22• ~·, PP• 595ft• 

55• Bouve, ~· ~., PP• ltf. 

56. J. c. Cooper, ~· oit., P• 1194; Latchtord, "The 
Right of Innocent Passage In International Civil Aviation 
Agreements," 11 Department ~ State Bulletin 19 ( 1944). 
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iterated, s~larity does obtain. The construction that 

special consent is neoessary for rights of flight over the 

domain of States involved has filled the void ereated by 

failure of the Convention to speoifieally state tbat the 

establishment and operation ot regular air transport serv-

ices shall be subjeot to suoh States' approval.57 

e. :!:!1! International Civil Aviation Organ1zat1on 

It was the International Civil Aviation Organization, 

created at Chicago in 1944, that became the sueoessor to all 

previous international endeavours in the direction of aero-

nautical agreement.58 Nations, in sum, relinquished preoious 

few concessions to foreign airlines during the pre-World War 

II period, recognized no general right of free passage over 

each other's territories, and demanded bigh priees for the 

few concessions they were Willing to grant.59 Nor has the 

ICAO undertaken to eftect a radical revolution in the prece-

dents established. :rt may be said to be a highly centralized, 

efficient, and active organization, well suited to the task 

57• Hyde, ~· .2!!• 
58. Arnold Duncan McNair, The Law of the Air. London: 

Stevens and Son, Limited (1953), p-;-;.----

59• Daniel s. Cheever and H. Field Haviland, Jr., 
Or~anizing for Peace. Cambridge: Houghton Mitf'lin co. 
(l 54), P• ~. 



of developing and standard1z1ng technical procedures, but 

not equipped to deal effectively with some of the larger and 

more fundamental issues, especially those of economie ~ 

port. Compared with organizations of the League of Nations 

era, such as the International Commission for Air Navigation 

(ICAN) o:f' 1919, and the Comite Internationale Technique 
60 d'Experts JUridiques Aeriens (CITEJA), which evo1ved as a 

result of a conference called 1n 1925 by the French govern-

ment to diseuse the ramifications of priva te ai:r law, ICAO 
61 representa progress. It is broader in membership; more 

far-reaching in the range of its activities; more pract1ca1 

and less legalistic in its approach; equipped with stronger 

authority; better coordinated; directed by firmer leadership, 

and served by a larger staff" w1 th f'und.s. 62 

The ICAO Convention was adopted by representatives of 

fifty-two States, prior to which a provisional or interim 

agreement (PICAO) was drawn up to oparate until the formal. 

establishment of the permanent organ1zat1on.6; ICAO's aims 

60. Gerard J. Mangone, A Short His torto of Interna-
tional Organization. New York:- Jttcdraw-H111 Olë Compan:y 
( 1954.), p. 221. 

61. R. y. Jenninga, "Some Aspects of the Interna-
tional Law of the Air." Academie de Droit Internationale 
Recueil~ Cours (1949), Iî, p. ~;; 

62. Cheever and Haviland, .22.• ill•, P• 255• 

6;. Yearbook 2! the united Nations (1953), p. 7~· 
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and objectives, as stated in the Convention, are: "to de-

velop the principles and techniques ot international air 

navigation and to toster the planning and development ot . 

international air transport," so as, among otber tbinga, •to 

ensure the sate and orderly growtb ot international ci vil 

aviation; encourage aircratt design and operation and the 

development of airways, airports and air navigation tac111-

t1es; ensure that the rights ot contracting States are tully 

respected; promote satety of flight in international air 

navigation; and promote generally the development ot all 

aspecta of international civil aeronautics.•~ ICAO came 

fo:rmal.ly into existence on April 4, 1947, thirty daye atter 

tbe Convention on International Civil Aviation bad been 

ratified by the required twenty-six States. The Convention 

superseded, as between eontracting States, the provisions of 

auch earlier agreements as the Paris Convention establisbing 

ICAN, and the Havana Convention of 1928.65 An agreement 

establishing the relationship between the united Nations and 

ICAO came into force on May 1~, 1947, witb its approval by 

the Assembly of ICAO, baving been approved by the UN General 
66 

A·asemb1y on December 14, 1946. 

64. Yearbook !2!_ ~united Nations (1953), PP• 754f't. 

65. Ibid.; Arnold Duncan McNair, 21!.• ~., pp. 3tt; 
R· Y. Jennings, 2E,• .2!!•, P• 525. 

66. Leland M. Goodrich and Edvard Hambro, Charter of 
the United Nations: Commentary and Documents. Boston: -
WOFJ.ê{ t'eace Foundition (191i09), p-:-;';3. 



ICAO's governing bodies are an Assembly and a Counoil; 

the Assembly comprises the ~epresentatives of member States 

(sixty-one by Deoember 31, 1953) and is oonvened by the 

Counoil. It meets annaally, and is responsible for the 

Organizationts finances. The Counoil is the executive body 

of the Organization; it meets in virtually oontinuous session 

and derives its authority from the Assemhly and Convention 

itself. The Council comprises twenty-one member States 

eleoted by the Assembly ~or a period of three years. In 

eleoting these States, the Aasembly must give adequate 

representation to (a) tbose member States of major impor-

tance in air transport; (b) those member states not otherwiae 

included which make the largest contribution to the provision 

of facilities for international civil air navigation; and 

(c) those member States not otherwise included, the election 

of Whioh will ensure that all major geographical areas of 

the world are represented. The Counoil · adopts standards for 

international air navigation, and may conduct research into 

all aspects of air transport whioh are or international 

importance. It may turther act as an arbiter between two or 

more members of ICAO in any dispute concerning the interpre-

tation or application of the Convention and its annexes and 

also where requested by parties in case of dispute ot any 

kind concerning international civil aviat1on.67 

67. Yearbook g! ~United Nations (1953), PP• 754ft. 
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ICAO encourages the use o-r saf'et:r measures, unif'ol'Dl 

regulations for operation, and s1mpler procedures at inter-

national borders. With the cooperation of members, it bas 

evolved a pattern or established int~national standards for 

meteorological services, trafric control, communications, 

radio beacons and ranges, sea:rch and res·cue organizations, 

and other facilities required for safe international flight. 

It bas secured mnch simplification of governmant customs, 
68 immigration, and public health :regulations. Surve:rs have 

been conducted by 1t with a view toward determining what 

aids, services and equipment are neceasary.69 

Article one of the Chicago Convention asserts, in 

keeping with the precedent provided that: 

The contracting States recognize that ev~ 
State has complete sovereignty over the air-
space above its territory.70 

Terri tory, as defined in the Convention, includes territo-
. 71 rial waters, following the earlier precedents. Further-

68. 
New York: 

James T. Shotwell, Aims of' tbe United Nations. 
E. P. Dl1tton and Comp-aiii,-ync.-(1955), P• 67. 

69. Marie Zoooa and Louis Zocca, Action~ Peace. 
New ~swick: Rutgers University Press (~955), P• ~~. 

70. International Civil Aviation Conference, Chicago: 
1944, Final Act and Reiated Dôcuments, Depf'E o't State Con-
terence Series 64 (1945), 59• 

71. Ibid. 
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more, Article two, provides that "for the pu:rposes of the 

Convention the territory ot a State sball be deemed to be 

the land areas ~d territo~ial waters adjacent the~eto under 

the sovereignty, suzerainty, protection or mandate" of such 

State. Article tive gives certain ltmited righta ot transit 

to the atrcraft not engaged in soheduled international air 

services or contracting States, and Article six desaribes 

in strong terms the rights of each State as to soheduled 

services& 

No sohecluled international air service may be 
operated over or into the territory of a 
oontracting State, exoept with the special 
permission or other authorization of that 
State, and in aocordance with the terms ot 
such permission or authorization. 

When the International Civil Aviation Conference met 

at Chicago .from November to December 1944, there was much 

dis agreement between the convening factions. The United 

States led a small group of nations, 1ncluding the Nether-

lands and Sweden, which fel.t themsel.ves strong enough to 

hold their ow.n or better in a freel.y competitive development 

of international. air transport, and emphas1zed the economie 

benetita of such an approaQh tor all countries, whether they 

developed their own aviation sy$te~or used those of oth~ 

countries. This taction wanted an organization which would 

review performance, reoomrnend standardized techn1cal prooe-

d.ures and equipment, and arbitrate disputes, but would not 
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bave any compz-ehensive binding z-egulatoey authonty. This 

viewpoint was supported too by a group of so-called "oonaum-

ing" nations which bad long been associated with United 

states aviation intarests, chiefly the Latin American states 

and China, and expressed strong interest in the world com-

merce whioh air transport brought them.72 

The United Kingdom faction led the opposition. They 

argued that certain oountries, especially the united States, 

which had continued to produce transport planes during the 

WSl' while the British built fighters, hs.d an undue competi-

tive advantage and that the "tree-for-all" approach would 

not neeessarily result in the most desirable or efficient 

development of international aiz- services. Australia and 

New Zealand, led by labor governments, took the most revolu-

tionary position by advocating outright intez-national owner-

sbip and operation of air transport services on designated 

trunk routes. 7'5 A tew months later, Assistant Secretary of 

State Adolf A. Berle, Jr., then head of the United States 

delegation1 wrote: 

••• This was and is a noble conception, and 
one to which the world will 1ncreasingly 
turn as the years roll by. But i t eannot be 
expected to become a reality until all na-

Cheever and Haviland, !œ.• ~·, P• 250. 

Ibid., P• 251. -



tions are prepared to pool their interests; 
unhappily per~ps for all of us, this has not 
yet ocourred.74 

The united K:lngdom, canada and India, joined subse-

quently by New Zealand and Australia as well as certain 

European countries, wanted a strong regula tory agency, 

allegedly modeled atter the United States Civil Aeronautios 

Board (CAB),75 with authority to allocate ~outes, regulate 

.:f"requenoy of service and fix rates without going so far as 

to assume ownership and management. The canadian delegates 

undertook to mediate with a view to~d reconciling the 

conflicting philosophies of the United States and British 

factions, and, in this effort, developed the concepts around 

whieh the conference tended to revolve: 

(1) Flight over another country without stopping 
(comparable to "flteedom of transit" and "innocent 
passage" on the surface of the earth). 

(2) "Non-traffio landingsl i.e., for refUeling and 
overhaul without discharging or picking up passen-
gers. 

( 3) C arrying tratf'io from a plane' s homeland to 
another country. 

<4> Picking up in another country traffic destined 
for a planets homeland. 

74• Adolf A. Ber le, J'l'. , "Fzteedoms of the Air." 
H~er's Magazine, Vol. 190, No. 1138 (MarCh, 1945), P• 331. 

75• Fredarick A. Ballard, "Federal Regulation of 
Aviation." 60 Harvard~ Review 1235 (1947) • 
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(5) carrying traffic between two or more countries 
othel' than a plane' s home land. 

Two optional draft agreements were finally tormulated and 

opened for signature: (a) an International Air Services 

Transit Agreement (appellated the "Two Freedoms" or "Transit" 

Agreement) whioh guaranteed the tiret two minimal treedoms 

listed above whieh w~e thought to be generally acceptable; 

and (b) an International Air Transport Agreement (the "Five 

Fl'eedoms" or "Transport" Agreement) which gu.aranteed all 

the treedoms listed above and was opposed by the Conmx>nweal th 

nations. Disputes under either agreement were to. be submit-

ted to the ICAO Council, and a country tailing to t ake 

suitable corrective action reoommended by the Council eould 

be suspended by a two-thirds vote of the ICAO Assembly.76 

The Conference additionally adopted the constitution 

of ICAO, the Convention on International Civil Aviation. 

In part one, the general principles to which the Conf'erence 

subscribed suoh as those dealing with aircratt nationality, 

airspaee eovereignty, conditions governing tlight over ~ 

other nationts territory, measures to be taken to tacilitate 

air transport, and twelve tecbnical annexes (Appendix V of 

the Conference' s Final Act) which could be revised by two-

thirds vote of the Oouncil, such decisions to be bind1·ng on 

76. Cheever and Haviland, ~ cit., PP• 251-252; 
Arnold Duncan McNair, ~· ill.•, pp-.--,e;-



all mambers unless rejected during a certain period by a 

majori ty of the members. Part two of the Convention deals 

with the structlll'e and authority of ICAo. The third pax-t 

deals with the developing and regulating of international 

air· transport (the "Fi ve Freedoms") and could do li tt le 

more than refer to the optional agreements. The fourth 

part includes provisions for registering all aeronautical 

agreements (abandoning the traditional secrecy in this area), 

outlawing discriminator:r concessions which bad long been 

prevalent, reoognizing the Council as an arbitral body on 

disputes, and amending the annexes (by two-thirds vote of 

the Council and the Convention itself (by two-thirds vote 

of the Assembly).77 

The cabotage provisions of the Chicago Convention78 

are similar to those of the Paris Convention of 1919, except 

tbat any exclusive grant of exemption from cabotage res~rio-

tions to a foreign State is prohibited. It is provided 

that: 

Each contracting State shall have the right 
to refuse permission to the airoraft of 
other oontracttng states to take on its ter-
ritory passengers, mail and cargo carried 
for remuneration of hire and destined for 
anotber point within its territory. Each ••• 

TI• International Civil Aviation Conference, 21?.• 
ci t • ( 1945) • . 

78. Article 7. 
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state unde~takes not to ente~ into any ~­
~angements whioh speoifically grant arry- such 
p~ivilege on an exclusive bas1s ••• 79 

That the cabotage p~ov.t sions of the two Conventions are 

essentially alike is largely att~ibutable to the tact that 

both were drafted in pe~iods when war-inspi~ed nationalism 

p~evailed over 1nte~nat1onalism; both we~e drawn witbout 

~eference to a unified machine~y fo~ inte~national rate 

cont~ol, a development which oo~~ed only after the Chicago 

conterence.80 It bas been demonstrated that the effective 

fUnctioning of any international rate-making maohine~y 1s 

at the mercy of individual States, at least under the fore-

going provision.81 

Air cabotage is classitiable in one of several ways: 

(1) "true cabotage"--oabotage wholly within a State or 

within any of its dependencies; (2) "overseas oabotage"--

oa~iage wholly between a State ~or any of its overseas 

dependencies; (3) "international cabotage"--earriage from 

one point 1n a State or any of its dependencies to another 

point in such State or dependency, w1th one or more stops 

for t~affic p~poses at intermediate foreign points; <4> 

Ibid. -
80. W. M. Sheehan, ~· .2!:!:.•, p. 1160. 

81. Ibid. -
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"international ovel'seas cabotage"--oa.rriage between a state 

and/or any of its overseas dependencies, with one or more 

stops for ~affic purposes at intermediate foreign points. 

"stops for tl'aftic purposes" refera to the taking on or dis-

chsrging of passengers, mail, or cargo at stopping points 

either to enable transter to a connecting carrier, to permit 

a delay en l'oute, or to piok up new, or discharge old, traf-

fic.82 An effective international con~ol of cabotage at-

fected with intel'national interest would necessitate changes 

in the Chicago Convention provision along lines of the fol-

lowing order: (1) Change of the definition of "territory," 

wbioh under the Chicago Convention inoludes all the colonies, 

pl'oteotorates and mandates of a State,83 to one that would 

apply to each metropolitan tel'l'itory or dependency separately. 

This would eliminate "ovel'seas" and "international overseas 

cabotage," and would make subject to Intel'national Air Trans-

port Association rates~ all hitherto reserved cabotage 

rights. The desire for untrammelled State-dependency co~ 

munication would have to be weighed against the strong 1~ 

tel'national interest in the stabilization of international 

rates. (2) If intermediate foreign traffic stops were 

treated as breaking cabotage, only "true cabotage" and 

82. Ibid., P• 1165; Art. 96, Chicago Convention. 

83. Article 2, Chicago Convention. 

84. Provisions for the ReSVlation and Conduct ot the 
Trattic Conferences oJ: i'l'T'A-;-Art. Ii (194?,as amendea";-
1947, 1948, 191i9). - -
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"overseas cabotage" would be protected~ not "international• 

o~ "international overseas cabotage." Attempted ciroumven-

tion could be m1nim1zed by the requirement that the cabotage 

State confer permission to pick up or discharge traffic.85 

(3) Only protect "true cabotage," wbich would relegate the 

various individual States to a strict concept or territorial 

jurisdiction~ and would severely limit their control of co~ 

munications with remote dependencies. Such modification 

would make possible the most effective control of interna-

tional rates. 86 

In appraising the role which the contlicting ideelo-

gies played at Chicago, it should not be forgotten that 

behind the philosophical merita of the schemas proposed lay 

some very z-eal and bothersome economie pressures. During 

Woz-ld war II, the United States was the only principal mem-

ber of the united Nations wbich did not auffer invaaion or 

bombardment from the enemy. The Western Hemisphere rem.ained 

the only area whez-e large scale commercial fiying was tea-

sible ~ and Amel'ioan commercial ail'lines were the only ones 

that remained intact and :f'unctioning. The vast store of 

techniques and methods necessary to the operation of long-

range international air routes had been acquired by American 

85. Articles 5 and 6~ Chicago Convention. 

86. W. M. Sheehan, 2E.• .2!!• ~ P• 1166. 
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flyers and personnel in the operation of the Air Transport 

command. It was naturally evident to the governments of 

the United Kingdom, Canada, and France, at the termination 

of hostilities, that both in operational facilities and in 

the production of airoraft suitable tor international co~ 

mei-oial use, the united States would have a commanding lead 

which, under a -system of compati ti ve ind1 vi dual enterprise, 

might well prove to be insuperable. The United States, on 

the other hand, desired the maximum amount of treedom that 

was possible under the circumstanoes, because her highly 

developed aircraft industries, capable of meeting the de-

manda of a large market, would benetit.87 A segment of 

American opinion espoused the system of bilateral agreements 

tbat obtained prior to the war, the theory being that the 

selt-interest of the United States would in this way be beat 

served.88 In support ot the American position were the ma-

jority of the Latin-Amer1can states who did not so much 

regard themselves as competitive operators ot air transport 

as consumera ot the facilities proVided by foreign airlines.89 

87. Wellington Koo, Jr., Voting Procedures in Inter-
national Poli ti cal Or'anizations. NewYork: coiümD!'a 
university Press (19~ ), P• 48. 

88. William Blrden, Bl.ueprint tor World Ci vil A via-
~· u. s. Department of State, p. 10. -

89. Stokely w. Morgan, International Aviation Con-
terence at Chicago, What it Means to the Americas. Bl.üiPrint 
tor Worl~Civil Aviat!On.--Departmënt-of State Conference 
series 7o (194$), p. 1~. 
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The machinery of inter-government world organization 

now available to meat the tundamental and difficult problems 

of international air transport is ineftective today. The 

Convention has given ICAO very l~ted economie powers, and 

these are largely of an administrative and advisory cbarac-

ter, auch as research, study ot operation ot international 

air transport, including ownership of international services 

on trunk routes; investigation of situations appearing to 

present avoidable obstacles to the development of air navi-

gation; collection and publication of information, including 

oost of international operations and subsidies trom public 

funds. under certain circumstances ICAO may provide and 

administer airports and tacilities required by international 

air services. But ICAO has no power to fix or control rates, 

allocate routes, or control operating trequencies or capac-

ity. Nor can 1t require any State to admit 1nto its terri-

tory air-transport operations of another State. The legal 

unilateral ability of any State to control world air trade 

routes and the ability of any state to atfeot world economy 

by excluding or admitting to its territory the scheduled 

air transport of other States have not been affected by the 

Chicago Convention.9° 

90. J. c. Cooper, 22• ~·~ PP• 1206-1207• 
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The International Air Services Transit Agreement, 

constituting the "two treedoms" {the privilege to tly 

across the territory of a contracting state without landing, 

and the pri vi lege to land for non-traffic purposes) , to 

which adherence was obtained only atter it was brought 

forward { together wi th the Air Transport Agreement} sepa-

ra tel y to cover the economie control problems omitted from 

the permanent convention, received limited acceptance. Had 

its provisions {or that of the Transport agreement) been 

included in the main Convention, certain States would have 

declined any participation. If the Transit agreement were 

universally accepted in more permanent form, it would solve, 

to great degree, the diffioulties caused by the legal right 

ot any State to prevent the establishment of world air 

trade routes througb its teiTitory. In addition to the air 

transit privilege, the Agreement also authorizes any State 

flown over to require the international operator to land 

and otfer reasonable commercial services; it meets the 

seourity problem by allowing each State to designate the 

route ànd airports to be used in its territo~; it gives 

added powez-s to ICAO by authorizing any State, which d eems 

that action by another State is causing injustice or hard-

ship under the Agreement, to request ICAO to investigate; 

and authorizes ICAO to suspend the guilty State if correc-

tive action is ordered and not taken. However, the transit 
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aSJ'eement is not now an adequate part of world organiza-

tion. Not all important world route States have accepted 

1t. As it can be denounced by any adherent on one year • s 

notice, it is not a basis for permanent routes.91 Ac-

ceptance of the se QSJ'eements by the United States bas been 

attacked as illegal on the ground that they are invalid as 

Executive Agreements, and that their subject matter required 

execution and submission to the u. s. Senate for ratifica-

tion as treaties.92 Defense of the Government•s position 

has not be en wanting, 1n this cormection. 93 

Nor can the International Air Transport Agreement be 

considered to be part of a permanent world organization. 

Supported vigorously by the United States at Chicago, it 

includes the treedoms contained in the Transit agreement, 

as we11 as three others: the pr1v11ege to put down passe~ 

gers, mail, and cargo taken on in the terri tory of the 

State whose nationality the airoraft possesses; the privi-

lege to take on passengers, mail, and cargo destined for 

the territory of the State whoae nationality the aircra:ft 

possesses; and the pr1v11ege to take on passengers, mail, 

91• ~~~ P• 1208. 

92. International Commercial Aviation, Resolution 
of the Co~ttee on Commerce, Sen. Doc. No. 173, 79th Co~ 
greas, Second session (1946). 

93• "conc~ning Acoeptance of Aviation Agreements 
as Executive Agreements--Exchange of Lattera between Sen. 
Bilbo and Seo. Grew.n 12 Department of State Bulletin' 
(1945), 1101. --
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and cargo destined for the territory of any other contract-

ing State and the privilege to put down passengers, mail, 

and cargo coming f'rom any su ch terri tory. In this agreement, 

however, there is to be found no provision for rate control, 

or limitation ot capacity and trequencies, although there 

are limitations with respect to the route and airports to 

be used in national terri tory, which may be designated by 

the State flown over, as in the Transit agreement; in the 

operation of through services, it being provided that "due 

consideration sball be given to the interests of the other 

contracting States so as not to interfere unduly with their 

regional services or to hamper the development of their 

through services"; in the application of the Fifth ~eedom 

privilege in that any State may refuse to accord it or re-

fuse the right of other States to t ake on and discharge 

tratfic destined to or coming f'rom the territory of a third 

contracting State; in the Fitth Freedom itself, in that 

traffic is limited to tratfic between contracting States; 

in the Third, Fourth and Fifth f'reedom privileges (i.e., 

the commercial privileges), in that they are applicable 

only to "through services on a route constituting a reaso~ 

ably direct line out from and back to the homeland of the 

State whose nationality the aircraft possesses"; and in the 

matter of termination, in that the agreement may be renounced 
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on one year's notice.94 Provisional in nature, it bas been 

said that the Agreement goes too far in relinqui8bing eco-

nomie control by the State :f'lown over.95 

One of ICAO's accomplishments 1s the creation of a 

network of ocean weather stations in the North Atlantic, 

which has the greatest volume of transoceanic trattic and 

some of the most unpredictable weather in the world. The 

vessels operating this network oruise at designated loca-

tions. They send helium-filled balloons to a height of 

6o,ooo reet, with meohanisms attaohed to give readings of 

the humidity, temperature and pressure of the air. The 

upper-air observations are made every six hours, and sur-

face weather conditions are recorded every three hours. 

These ships provide the current weather data which air 

transport requires, act as comm1nications relay points for 

aircratt, and serve as rescue points tor planes in distress. 

A drsmatic rescue took place in 1947 as a result of this 

service; sixty-niae passengers were saved from the Bermuda 

~ Q:ueen. A yea.r la ter, four orew members were saved from 

a sinking u. s. Air Force plane •. Passengers of sinld.ng 

sbips have addi tionaJ.ly been res oued, and at least one ship 

saved trom the ice.96 

J. c. Cooper, ~· ~.,pp. 1208, 1209. 

Ibid. -
96. Arrrry Vandenbosoh and Willard N. Hogan, The united 

Nations: Ba.okgi"ound, O~aniza.tion, Functions, Aeti V!l"ies. 
New York: McGraw-H!il ok Company, trio. ( 1952) , pp. 263-264. 
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Also of ICAO origin is the Icelandic joint-support 

agreement. Iceland is the logical location for weather ob-

servations 1 radio aida 1 and an area traffie center. Because 

of the oost of services of this nature 1 however, t en nations 

have shared in the burden of pro vi ding area tra.ffic control, 

meteorological stations, and communications services in Ire-

land.97 Legal problems such as the conclusion of a conve~ 

tion on the international recognition of aircraft rights 

have been attampted by ICAO also; the importance of a co~ 

vention of this type resta in the .tact tbat the very mobility 

of the airplanes makes for di.t:f'iculty in taking out mortga-

ges. If a person loans money and takes a mortgage on air-

cra.ft1 the property might be seized in another country tor 

debt 1 and the investor would lose his money. The new con-

vention makes it possible .tor mortgages and other property 

rights contraeted in one country to be generally recognized, 

thus facilitating the borrowing of money for the purcbase 

of new equipment.98 

The Chicago Convention representa a very thorough 

degree of international organization in a field wbose devel-

opment bas be en condi tioned largely by poli tica.J., rather 

than economie factors • The rapid growth of international 

97• Ibid., P• 264. 
98. Ibid. 
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air transport had created a situation in which the need ro~ 

economie cont~ol had ove~come the desire fo~ politieal 

cont~ol 1 and the nations at Chicago, altbough ~epresenting 

widely dive~gent political viewpoints, we~e nevertheless 

able to achieve far mo~e than bad eithe.r the Paris Conven-

tion of 1919 or the Ra~ana Convention of 1928. But unlike 

economically o~iented o~ganizations, the ICAO rapprochement, 

notwithstanding its conce~n for tecbnical problems, embodied 

within its subject matter many political issues. To the 

extent that this was so, the tunctions and powers of ICAO 

-50.. 

are limited and do not attain the de~ee of authority en-

visaged in the dra:ft of the united Kingd.om, which dra.f't was 

rejected, having mentioned that voting powers in the Opera-

tional Executive would be "determined on an equitable bas1s~99 
To the extent, however, that nonpolitical issues constituted 

the main goal of the Conference, the Organization is clearly 

based on a deg~ee of tunctional re~~esentation which is es-

sentiel to the effective operation of all international 

organs. Only to the extent that non-weighted voting and an 

unqualified right to join in the membership of the Assembly 

have been incorporated into the Convention bas the concept 
100 of equality been given any de~ee of recognition. In 

99• Pro~al of the Delegation of the united ~­dom ( Text of ate Pa piF; cma. 6561. ~ëSenteêf by ~ 
Secretary of State fo~ Air to Parliament, October, 1944) 1 
Doc. 48, 1/5• 

100. Wellington Koo, Jr., 22• ~., p. 61. 



affect, a category system has been created, allowing for 

the establishment of a Council that affords representation 

in the first place to those member States of major impor-

tance in air transport. It has been quite appropriately 

pointed out that international air transport bas but re-

oently emerged from the cocoon of political. proteotionism 

(if indeed i t has) , and that restricting membership on the 

Council to states olassified enti~ely by ton-mileage, or 

the number of passengers and businesses served, tends to 

overlook the realit1es of the political statua of the sev-

eral States. While it bas ooncededl.y little to do with 

their contribution to internationâl air transport, it may 

have a very vital bearing on the effective operation of an 
101 organization which reoogni·zes in i ts very first article 

the principle tbat eveey State bas "complete and exclusive 

sovereignty over the air space above its terr1tory.tt102 

3• Other Bi-Partite ~ MUlti-Partite Instruments 

The competing thsmes that have been operative in 

the course of development of an international basie for air 

transportatio~-that the airspace is free, subject only to 

the rights or the State required in the interests of self-

101. Article 1, Chicago Convention, 1944• 

102. Wellington Koo, Jr., ~· oit., PP• 60-61. 
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preservation; that there is over the land and waters or 
eaoh State a lower zone of territorial airspaoe and a higher 

and unl1m1 ted zone of fi'ee airspaoe, upon the anlogy or the 

maritime belt or territorial waters; that a State has oo~ 

plete sovereignty in its superincumbent airspace to an un-

limited height; and that there exista with respect to the 

latter thesis a servitude of innocent passage for foreign 

nonmilitary a1roraft,10
; have served to forge the a1gniri-

cant land.marks in air jlll'isprudence. From intei'national. 

diplomatie confei'ences on matters involving private air law 

there have emanated conventions which, upon acceptance by 

the signatory or adher1ng States, have constituted interna-

tional obligations, calling for raithfUlness of pe~formance 

and tbrough which the contracting parties impose burdens 

upon aircraft opei'ators, yielding at the same time specified 

privileges.104 
Apart fi'om CITEJA, previously mentioned, thei'e has 

been signed a convention at Warsaw, as of October, 1929 

(Protoco1 to amand the Convention, September, 1955)105 in 

wbich the form and legal affect of transportation documents 

auch as passenger tickets, baggage checks, and airway bills 

103. Arnold Duncan McNair, ~· cit., P• 6. 

104. Charles Cheney Hyde, 2lt• cit., P• 602. -
105. Gerard J. Mangone, .2E.. ill• , p. 222. 
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used in international transportation have been set forth, 

and in addition to which provisions concerning the liabil-

ity of air carriers for air damage oaused in the transpor-

tation of persona and property have been contained. The 

carrier is permitted to claim under certain conditions a 

limitation of liability, although limitation or exclusion 

of liabili ty may not be availed of if the damage is caused 

by willf'Ul misconduct or such default as may be equivalent 

to misconduct.106 

The Rome Convention of 1933 for the ~fioation of' 

Certain Rules Relating to the Precautionary Attaohment of' 

Aircraft manifested recognition by the contracting parties 

of the advantage of adopting ~t.a rules on that subjeot. 

These ooncerned the privilege of attacbmant, substitution 

therefor, or release therefrom, their adequate bond, and 

the exemption from attacbment of specified classes of air-

craft. The Convention thus provided a means of safeguard-

ing foreign aircraft from harah and arbi~ary proceedings 

instituted by attacbment in the courts of a territorial 

sovereign without depri~ the complainant of an adequate 

reme.dy.l07 

The Rome Convention of 1933 and 1952, for the codi-

fication of Certain Rules Related to Damages caused by Air-

106. Protoool to amend the Convention for the 
Unification of Certain Rules Relating to the International 
Carriage by Air. The Hague, September 28, 1955• 

107. Charles Cheney Hyde, 2E,• E:!•, PP• 602ft. 
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craft to Third Parties, on the Surface was concerned wi th 

the character of the damage caused by or from aircraft in 

flight to persona or property on the surface, which should 

give them a right of compensation; with defining the cate-

gory of persona to whom responsibility should attach; with 

the laying down of limitations of pecuniary liabi1i ty sub-

ject to conditions whan they were not to be available; with 

the invocation of measures requiring compulsory insurance 

as a condition precedent to f1ight over foreign territo~; 

and with the establishing of bases of jurisdiction for tri-
108 bunals whose judicial aid might be invoked. 

Work has bean dona toward effecting a Convention in 

the new field of aerial collisions ~ wherein the pos-

sible application of the Rome Convention, the Warsaw co~ 

vention, and local laws would apply to the liability of one 

-54-

or both of th~ operators of two aircraft that have collided!09 

At the Fourth International Conference on Private Air 

Law in Brussels during Septemb~, 1938, a Convention for the 

unification of certain Rules Relating to Assistance and sal-

vage of Aircraft or by Aircraft at Sea was adopted in which 

108. Ibid.; Convention on Damage Caused by Foreign 
Aircraft to TEira Parties on the Surface. Rome, October 7, 
1952· 

109. See Working Paper, subjeot No. 15.17, ICAO, 
Air Transport Comœittee, Economie Aslects of the Liability 
Limita ~ ~ Preposed Aer1a1 Co111s ons bonv~ion. 



an obligation was placed upon commandera of aircraft to go 

to the assistance of other aircratt or surface vessels in 

distress at sea Where auch assistance could be given with-
110 

out danger to the aircratt rendering assistance. A ·~ 

il~ obligation is plaoed upon the commandera of Tessela to 

assist aircratt in distress at aea. 'l'he Convention revea.J.a 

respect for some prinoiples which found expression in the 

Karittme Salvage Convention concluded at Brussels on SeP-

tember 2;, 1910, inoluding provisions for remnneration to 

saJ. vors for the saviDg of lives and property. The B:Mtasela 

Convention ot 19;8 contained, bowever, an important innova-

tion in the additional provision for paymant of indemnity 

to the sal vor tor' aetual expenses, within certain limita, 

in.cu.rred in the course of rendering assistance.111 

The atoredescribed conventions have been supplemented 

1n the field of intel'l18.tional air transport agreement by a 

seriee of bi-partit• arrangements te.r.minable on sixty daya' 

wri tt en notice, which, in somewhat varying teru, malte 

appropriate provision relative to the operation within the 

domain of ei ther oontract1ng party ot ci rtl ai:r-cratt duly 

registered w1th1n the territo17 of the othRe An example 

is that of the united States-Canada Air Navigation Arrange-

110 • Fourth International Conference on Priva te Air 
Law, Bl'usse1s, September, 19~~_,"',Re§!rt of American De1e;-
~ ~ Seœ-etary 2!, State, !22.z, 16, and Ahrides t) an De 

111. Charles Cheney B)'de, .22• ill.•, PP• 602ft. 
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112 
ment of JUly 28, 1938, in which it was provided that the 

establishment and operation by an enterprise of either party 

of a regular air route or service over the territory of the 

other party shall be subject to the consent ot such other 

party. An arrangement between the United States and Canada 

relating to air transport services was eftected by exchange 

of notes on August 18, 1939,113 in which it was prOvided 

that.certain principles were to be applied in the establish-

ment and development of air transportation services between 

the two countries, and that the details of the application 

of the principle of reoiprooity oontained in the agreement 

shall be the subject of amioable adjustment between the 

aeronautical authorities of the parties to the arrangement.114 
The Ge~y-United States Air Navigation Arrangement 

115 of May 31, 1932, decla red that pending conclusion of a 

convention between the oontraoting parties on the subjeot 

of air navigation, the operation of civil aircraft of the 

one country in the other country should be gove:rned by cer-

tain provisions; that the parties undertook to grant libert7 

112. United States Executive Agreement Series No. 129. 

113. United States Executive Agreement Series No. 139• 

114. Charles Cheney Hyde, ~· .ill•, P• 592,. 

115• United States Executive Agreement Series No. 32. 



of passage above its territory in time o~ peaoe to the air-

craft of the other party provided the conditions set forth 

in the arrangement were observed; that the establishment and 

operation of regular air routes by an air transport company 

of one of the parti es wi thin the terri toey of the other 

party or across such territory, with or without intermediary 

landing, should be subject to the prior consent of the other 
116 party. Arrangement was made for sub j ection of the air-

craft of each party, together with their crews and passe~ 

gers, while within the terri tory of the other, to the general 

legislation in force in that territory, as well as to the 

regulations therein pertaining to air traffic in general, 

to the transport of paesengers and goods, and to the publio 

eafety in general, insofar as they might be applicable to 

all foreign aircraft, their crews and passengers.117 Per-

mission for import and export of marchandise as well as the 

carriage of passengers by aircraft into or from the respec-
118 

tive territories of the contracting parties was yielded, 

each of the two parties being entitled to reserve to its 

own aircraft air commerce between any two points neither of 

which was in a foreign territory. Each party was to enjoy 

the right to prohibit air traffic over certain of its ter-

116. Article 4, United States-Germany Air Navigation 
Arrangement. 

117. Article 5• 118. Article 5• 
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ritory, provided that no distinction in auch matter was 

made between i ta a1rcrat't engaged in international coB!IIlerce 

and the aircratt of the other party likewise engaged.ll9 

The oonduct of an airoratt f1nd1ng i ta elf over prohibi ted 
120 areas; the carrying ot' clear and visible nationality and 

registration marks recognizable during flight; the matter 

of certifioates of registration and airworthiness together 

wi th other d.ocumentary requirements; the possession by mem-

bers of the crew of specitied do~ents and oertificates 

and licen8es as well as the freedom not to reoognize certit-

ioatea of oompetency and li censes issued to one party' a 

nationale by the other party tor the operation ot aircratt 

of suoh other party under the terms of the agreement;121 

and conditions tor the oarrying and use ot wireless appa-

ra tus by aircraft of ei ther party w1 thin the terl."i tozwt of 
122 the other were deal.t with 1n the agreement. So too were 

arrangements for the use of aerodromes open to publio air · 

trartic, and the assistance of the meteorological and ki~ 

dred services. 123 

These second nwmerou. other agreements which have 

been signed since the end of the Pirat World War, on a ,bi-

119. Article 6. 122. Article 9• 

120. Article 7 • 123. Article 12. 

121. Article 8. 
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lateral plane, represent, if in varying terme, attempts to 

reach some common denominator in the quest for airway stand-

ards. For the most part, similar terme were embodied in 

them, auch matters as the qualifications of aircrart tor 

international flight, the rights of the states flown over, 

and the duties of the states flown over, as wall as the 

rights and obligations of aircratt engaged in international 

tlight, being given most attention. In most, if not all, 

the sovereignty of the State is reiterated, rights of inno-

cent passage trequently being also provided tor.124 A list 

of the many agreements would constitute a veritable cata-

logue of geographie pairings.125 
Of significance as a base for future bilateral ar-

126 rangements, and even of a DDlltilateral agreement, is the 

united States-British compromise, the so-called "Bermuda 

Agreement," in which the United States tor ·the first time 

conceded a certain measure of control of economie questions, 

including international rate regulation by the governments 

oon~erned (with a reference to PICAO, the provisional organ-

124. Clement L. Bouve, 21?.• ill•, PP• lff. 

125. Ibid., Manlay o. Enldson, 2E.• oit., PP• 18;tf.; 
75 League of lre.t!'ons Treaty Series 8, 40. -

126. J. c. Cooper, "some Historie Phases of British 
International Civil Aviation Policy," International Affaire, 
April, 1947• 
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ization, or ita successor, ICAO), and Great Britain waived 

its prior insistenoe on direct international control ot 

tratfic and ~equencies and capacit1es.127 The routes to 

be used in provid.ing service were agreed upon, altbough the 

B~da Agreement does not constitute a general "right to 

trade" by air as between the two countries. Similar agree-

ments have since been concluded between the united States 

and France, and between the United States and Belgium. 

Reference is made in the ~da Agreement (in connection 

with the inter-government control of rates) to the rate-

making conference procedure of IATA, the International Air 

Transport Association. This Association, organized atter 

the Chicago Conference, now includes in i ta membership 

practically all of the important international air transport 

operators in the world. Through regional rate tratfic co~ 

ferences, somewhat similar to steamship rate conferences, 

IATA seeks to stabilize traffic conditions and prevent rate 

wars. Pursuant to the Civil Aeronautics Act of 1938, the 

United States Civil Aeronautios Board was authorized to 

approve rate and other intercarTier agreements when United 

States air carriers were involved. The existence and util-

ity of the IATA rate conference maoh!nery, thus reoognized 

127. Final Aot of the Civil Aviation Conference 
held at Bermudâ, JaÏiiÜÏryl~o February 11, 1946, united 
States Treaty Series 1507 (1946). 
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in the Bermuda Agreement, may prove to be a usefUl indirect 
128 assat in fUture world economie control. 

That the early twentieth oentury bas been marked by 

numerous agreement s129 on both multilateral and bilateral 

planes that have been designed to affect the harmony needed 

for international communication and transportation does not 

intimate that in the absence of auch agreement there exista 

no international law ot the air. The evidence is abundant 

that States have reached a degree of unantmity in their as-

sertion of the right of control over the airspaoe above 

their territories whioh suffices to warrant the conclusion 

that that right is to be regarded as exemplifying a prin-

oiple of international law.13° It is appropriate to point 

out, however, that the evolution of that law, still in its 

infanoy, is inexorable, and that a legal system acoentuating 

more of wbat is permitted than what is excluded appears in-

evitable by reason of the community of economie inte~ests 

that obtains among states in whose interest it is to let 

down barrier& or interference to inoreased interoourse.131 

128. J. o. Cooper, ~· ~., PP• 1209-1210. 

129. Robert Rambert Wilson, The International Law 
Standard of the united States. Cambi"'ë!ge: Harvard 'tfui'Vërsity 
Press (1953), PP• 12, 287, 266, 283tf. 

130. Hans Kelsen, Prinoiples ot International Law. 
New York: Rinehart and Company, Inc.\l952), pp. 226-~. 

131. Charles Cheney HYde, 22· ~., PP• 587-588. 
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The task of developing the law regulating flight, or es-

tablishing prinoiples decisive of rigbts and obligations 

flowing from the granting by states of the privilege of 

use of thelr airspaoe>is neoessarily retarded by the slow-

ness with whioh the several members of international society 

find it possible to agree on what is to be deemed responsive 
. 1~2 to tresh and obanging conditions that oonfront them. 

132• ~· 1 PP• 604-605• 
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Chaptex- II 

DEPENDENT AREAS AND TEE AERONAUT 

1. The League 2f. Nations 

nealing as this paper does with the legal statua of 

the airspace over trusteeship territory, it is as appropri-

ate to consider the background of the present-day trustee-

ship areas as it has been to consider the background ot 

prevailing airspace law and principle. As the twentieth 

oentury has been a period of. developing doctrine in the 

area of air law, it also has been a period of collaboration 

in the field of political affaira in contradistinotion to 

the stress during the nineteenth oentury upon international 

consultation. One of the high points during the first fitty 

years of the twentieth century has been the League of Na-

tions; before its formation there had been no permanent 

agency through which states could collabox-ate oontinuously 

on the gx-ave problems that had a bearing upon the peace of 

the world. 

The League of Na ti ons did not spring f'ull grown from 

the minds of wise statesmen; its origine can be traced baok 

to the various congresses of the nineteenth century culmi-

nating in the two international peace conferences at The 

~-; 
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Hague. As the Napoleonic Wars bad interrupted the rudimen-

tary peace parleys o~ the eighteenth century only to be 
1 revived in the splend1d Congress of Vienna, so did the 

First World War suspend the universal conferences at The 

HQgue only to realize a more articulate association of na-

tions. The paini.Ul, fumbling breakd.own o~ negotiations 

among the chancelleries of London, Paris, Berlin, Vienna, 

and St. Petersburg in 1914 bore tragic witness to the need 
2 

~or some standing agency of international conciliation. 

Between 1815 and 1914 the consultations of the Great Powers 

had averted several crises, but the lack of any regular 

meetings, the failure to delegate any powers to some perma-

nent agency for political adjustments, and the ability of 

any one of the Great Powers to frustrate even the calling 

of a conference--as on the eve of the First World War--

showed the fUndamental inability of that system to prevent 

the quarrels that lead to war. By oreating a permanent 

panel of jurists available tor international arbitration, 

The Hague Peace Conferences had pushed the ~cable settle-

ment of disputes into the spot1ight of world attention. 

Commissions of inquiry had been recommended to find tacts 

for the adjudication o~ controversies, while an international 

York: 
1. c. K. Webster, The Congress of V1enna. 
Oxford (1919) • - -

New 

2. Gerard J. Mangone, ~· ~., p. 128. 
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prize court and a court of arbitral justice, both permanent 

tribunals with tull-time judges paid from an international 

fund, bad been proposed in 1907.3 Neither of these perma-

nant courts, however, came into beihg, and the international 

community urgently needed soma standing agency of interna-

tional conciliation. It was upon this traok that the first 

exponents of a league of nations set their wheels. 

During the sanguinary struggles of World War r DDloh 

progress was made in the developing of ideas favoring an 

overall international organization. A large number of 

drafts of plans for the maintenance of peace were devised 

by indi viduals and peace groups, one of the most inf'luen-

tial of which was that outlined by South Africa•s General 

Jan Christiaan Smuts. Woodrow Wilson became an eloquent 

leader in the movement; the last of his ramous Fourteen 

Points for the peaoe settlement stipulated that: 

tice. -

A general association of nations must be 
tormed under specifie covenants for the pur-
pose of af'.f'ord1ng mutual guarantees of 
pol1t1cal independance and territorial ip-
tegrity to great and small states alike.~ 

3• The Pro~ect Relative to a Court o.f' Arbitral JUs-
New YOrk: arneg!e EndowDiën't (192o}~ -

4• Address delivered at a Joint Session of the two 
. hou ses of Congress, January 8, .1918 ( Exoerpt} , Ray Stennard 
Baker and William E. Dodd, The Public PaDers of Woodrow Wil-
son, War and Peace. Vol. 1.-,rew York: ~arper(i926), pp.-" 
I;'9'-lbr. -

-65-



That the proposed League of Nations be created as an integral 

part of the general treaty of peace was urged by Wilson. 

He probably teared tb.a.t unless this were done there might 

be no League 1 as governments might rail to ratify the con-

stitution for the international organization 1f it were 

separated from the peace treaties.5 

The League Covenant was shaped primarily by the in-

terests ·of the major Allied and Associated Powers which 

emerged from World War I the exhausted victors over the. 

even more exhausted Central Powers. That the two nations 

with the greatest economie and military resouroes, the 

United States and Great Britain1 were also the most intlu-

ential architecte of the Covenant sbould occasion no sur-

prise. The final product was a British machine guided by 

certain Wilsonian principles. The French and Italians. al-

though included among the Big Four o~ the Peaoe Conference, 

played decidedly secondary roles. The smaller members of 

the wartime alliance and certain neutral countries submit-

ted proposals and were consulted brietly, but exerted rel-

atively little influence. The views of the enemy powers 

received even lesa attention. From a substantive point o~ 

view, the preoccupation of the Allied Powers was to prevent 

another world war, through the limited tunctions of peace-

5• Gerard J. Mangone, 22• c1t. 1 P• 132; Amry Vanden-
bosch and Willard N. Hogan, ~· cit., P• 65. 
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f'ul settlement of disputes and international sanctions, 

rather than to attempt any far-reaching surrender of na-

tional sovereignty or extensive economie and social coop-

eration. 6 

The covenant of the League of Nations was an unusu- _ 

ally well-drafted document; that it was drawn up by a small 

group, which also happened to include men of exceptional 

ability for this type of work)accounts for this. The com-

mission responsible for this task had in the beginning only 

ten memhers, two representatives from each of the five 

Great Powers; later, after protest from the small states; 

it was enlarged by nine additional members. President 

Wilson served as chairman of this oommittee. As Part I of 

the Treaty of Versailles, the Covenant was signed on June 

28, 1919; it likewise became Part I of the other peace Trea-

ties made in 1919-1920. After obtaining the required number 

of ratifications the treaty went into effect on January 10, 

1920.7 

The original members of the League of Nations were 

divided into two groups: (1) signatories of the Covenant 

which also ratified it; (2) invited states, thirteen in 

number, which were also named in the Annex of the Co venant. 

6. Daniel s. Cheever and H. Field Haviland, Jr., 
~· ill·, p. 46. 

7. Vandenbosch and Hogan, 21?.• .2!!•, PP• 65•66. 
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Other states could be admitted to the League of Nations by 

a two-thirds vote of the Assembly, and any member could 

withdraw after two years' notice of its intention to do so, 

provided all its inte:mational obligations, both in general 

and under the Covenant, had been fultilled at the time of 

the withdrawal. Altogether sixty-two states were members 

of the League at one time or another; the largest number of 
8 

members at any time was fifty-eight dur~ng 1937-1938. 

The League operated through three major organs: (1) 

a Council, originally composed of Britain, France, Italy, 

Japan, and four smaller states designated by the Assembly; 

(2) an Assembly, consisting of all the member states, orig-

inally forty-two in number; (3) a permanent Secretariat 

whose chief officer, the Secretary General, was nominated 

by the Council and approved by a majority of the Assembly. 

Even in these rough divisions the structure utilized the 

experience of the nineteenth century with its concert of 

major powers, its general assemblies auch as The Hague Con-

ferences, and the institutions of dispassionate interna-

tional secretariats most notably in the form of bureaus. 

on any matter extending beyond administrative regulations, 

equality of votes and unanimity of voice had ruled interna-

tional procedure. To this precedent the League adhered. 

8. De H. Miller, The Drafting of the Covenant. 
London and New York: Putnam (1928) • . Tio volumes. 

-68-



But permanency and continuity were reflected by the Covenant 

requirement that the Council meat at least once a yaar# and 

that the Assemb1y convene at stated interva1s. The Counc11 

in practice he1d 106 regular sessions while the Assembly 

met avery September between 1920 and 1940.9 

In keeping with the chief objective of the League--

that of staving off the b1ows of war--each member was pledged 

to submit its own controversy with another member to either 

judicial remedies or the Counci1 of the League before under-

taking to resolve its grievance through the use of non-

diplomatie measures # i. e., war. Regardless of what happened, 

avery state admitted that there should be a "oooling-off" 

period of ninety days between a complaint and an overt act 

of warfare, but if the Council should issue a unanimous 

opinion (not inc1uding the votes of the disputants), each 

member agreed not to go to war with the party which accepted 

this opinion. The state whieh violated these prescriptions 

and failed to apply to conciliation committed, in the eyes 

of the League, an act of war upon the community# in punish-

ment for which all members promised to sever conmercial and 

finanoial relations with the aggressor. If the Counci1 

should decide upon fUrther coercion "to protect the cove-

nants of thè League," it could invite member states to sup-

9• Covenant of the League of Nations; Gerard J. 
Mangone# ~· oit., p-;-1~ -



ply contingents of military or naval forces. Such troops 

would be permi tted to cross the terri tory of all member 
10 states in order to approach the outlaw. Article Ten of 

the Covenant embodied the pledge: 

The Members of the League undertake to res-
pect and preserve as against external aggres-
sion the territorial integrity and existing 
political independance of all Members of the 
League. In case of any such aggression or in 
case of any tbreat or danger of suoh aggres-
sion the Council shall advise upon the means 
by which this obligation shall be fulfilled.ll 

The basic f'unctions of the League may be s aid to 

have been four in number. One was the formulation of plans 

for "the reduction of national armaments to the lowest point 

consistent with national satety.n12 Another was to preserve 

the territorial integrity to which reference is made in 

Article Ten; together with Article Eleven, which lays down 

the principle of collective security, the core of the Cove-

nant was so constituted. The settlement of international 

disputes1~ constituted the third important function of the 

League. The fourth was incorporated in Article Nineteen, 

10. Covenant of the League of Nations, Articles 12-16. 

11. Ibid., Article 10. -
12. ~., Article 8. 

13. Ibid., Articles 12-16. 
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which provided the means for pea.oe.tul change by mald.ng pet--

missible Assembl7 advice to consider treaties "which have 

become inapplicable" and "eondi ti ons who se continuance migbt 

end.anger the peace of the wot-ld.•14 While J111UI1 other .tunc-

tions of the League were provided for~ these four were the 

ones that, in the course of the short his tory of the League~ 

were ca.lled most into play~ and the ones by whioh the 

Leaguets success or lack of sucoess was to be judged.15 

Disease, communications, tra.ffic in arms~ and slaver,., 

all subjects of nineteent~century regulation, fell directly 

or indirectly under League supervision; conditions of labor 

and tra.ffic in drUgs, looming on the twentieth-centuity ho-

rizon of international cooperation, became a subject of 

interest to the League alao. UDder Article TWenty-:f"our, the 

League provided that the e.xisting international bureaus and 

commissions be plaoed under i ta direction, but where the 

p~ties to the basic convention were not amenable to super-

vision the League -o:f"tered at least to collect and distrib-

ute all relevant information. By Article TWenty-t1ve, the 

member states ~eed to encourage the establishment ot ~ 

t1onal Red Cross sooieties--which bad tina.lly achieved the 

statua of international neutrality in 1906. Never in the 

history of international organization bad aDJ agency made 

14· Ibid., Article 19. -
15. Vandenbosoh and Hogan, 21!.• .2.!1•• p. 68. 
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such impressive atrides toward a world community, tor as 

time went by the League took an active interest in virtually 

all aspects of economie and social lite, in their effect 

not only upon nations but also upon indi vi duala. The 

League•s actual work lay 1n the collection of statistics, 

the dissemination or information, the planning and calling 

of conferences on topics of economie or social import, and 

a gentle but persistent pressure upon governments to t ake 

steps either by international convention or by national 

statutes to improve the world's weltare.16 Agencies of 

importance, the existence of which was owed to the League, 

were the Economie and Financial Organization (consisting or 

two committees of experts who conducted investigations into 

such matters as tarifts, clearing agreements, and taxation); 

the Communications and Transit Organization (wbich acted 

to encourage international conventions in the field of 

transportation and communication and fostered agreements 

upon maritime ports, international railways, regulations 

for international touring, and development of waterpower 

projects atfecting more than one state); the Health Organ-

ization; the RefUgee Organization; the Intellectual Coop-

eration Organization; the Advisory Committee on Traftic in 

Women and Children; and the Advisory Commi ttee on Traffio 

in Opium and Other Dangerous ~gs. In Article TWenty-two 

16. Gerard J. Mangone, ~· ~., PP• 134-135• 
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ot the Co venant, the mandate:; system ot the League ot Na-

tions, to which reference will be oonsistently made in this 

ohapter, was created. Comprising nine subsections, the 

need for applying "the prinoiple that the well-being and 

development ot ••• peoples (who under the strenuous conditions 

ot the modern world are unable to stand by themselves) forma 

a saored trust of civilization and that securities tor the 

performance ot this trust should be embodied in this Cove-

nant" was voiced,17 as was the proposition that the tutelage 

of auch people should be entrusted to advanced nations.18 

In the period between 1920 and 1927, the League•s 

growth was most pronounced, notwithstanding the United 

States' abstention from participation, the ~itish lack ot 

enthusiasm stemming from the American position and the dit-

tering views ot both governments, and the wedge that evolved 

in Franc•-British relations. With Germany and the po1icies 

to be employed in relation to her serving as the pr1mary 

source of conflict, the contrasting views of Britain and 

France were thus epi tomized: France regarded the League as 

an "incomplete superstate," while Great Britain looked upon 

it as "a cooperative association ot independant states" and 

a "center of inf1uence."19 The absence ot the United States 

17. Covenant ot the League of Nations, Article 24 (1). 

18. Covenant of the League of Nations, Article 24 (2). 

19. Sir Alfl'ed Zimmern, The LeafÏe ot Nations and the 
~ S!!_ f!!., 1918-1935. London:~aëml an'"Tl936), p.-;;9-;-
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from the League was largely responsible for the tailure to 

place all international bureaus under its aegis--prewar 

agenoies suoh as the Telegraphie Union and the Uhiversal 

Postal union were not brought into it. There was, never-

theless, a system of international administrative coopera-

tion, some of the aforementioned permanent advisory oo~ 

missions having been oreated. During this period the League 

suoceeded in stopping a Greek invasion of Bulgaria (1925) 

and facilitated the signing of the Locarno treaties, as a 

-74-

20 
result of which Germany becŒme a member of the League (1926). 

From 1927 to 1932, the League•s history might beat 

be characterized by the term unoertainty. During 1927 and 

1928 the Briand-Kellogg Pact was negotiated. It was signed 

on August 27, 1928 by fitteen governments; it came into 

torce on July 24, 1929. Other states were invited to adhere, 

and wi thin a tew years 1 t had more adherents than the League 

had members. The adherents of the Briand-Kellogg Pact re-

nounoed war as an instrument of national policy; no state 

could go to war wi thout viola ting the Pact, and though the 

latter oontained no implementation provisions, it was hoped 

that in the case of the application of sanctions against an 

aggressor by the League, the united States might at least 

give some passive support. But the world economie depres-

sion of 1929 and the years following resulted in a rampant 

20. Gerard J. Mangone, ~· 2!Ë_•, P• 147. 



economie nationalism and an ending or the rapprochement be-

tween F:rance and Germany {1929)• In September or 1931 
occurred the Manchuria "incident," which soon developed 

into a case of flagrant aggression. This clear violatioa 

or the Covenant, the Nine Power Treaty, and the Briand-

Kellogg Pact was met with little coordination or action or 

policy between washington and Geneva. None of the powers 

upon whom the anforcement of sanctions would fall were 

preparad to join in any form of collective proceadings which 

might invol ve mi li tary action. On January 7, 1932, the 

Uhited States announced that it would not "recognize any 

situation, treaty or agreement which may .be brought about 

by means contrary to the covenants and obligations or the 

Pact of Paris or August 27, 1928." The Assambly adopted 

t h .e Stimson nonrecogni ti on doctrine for application by 

League members with respect to the Japanase violation of 

the Covenant in March of the same year. In 1932, atter many 

years of preparation, the Disar.mament Conference assembled, 

but by this time the world situation had so deteriorated as 

to doom from the start any efforts for the limitation of 
21 armaments. 

From 1932 to 1939 the Leaguets decline and collapse 

ware the out standing features. On Mar ch 27·, 1933, Japan 

21. vandenbosch and Hogan, 2E.• cit., PP• 70-71; 
Cheever and Haviland, ~· oit., PP• 399?'f'i' League of Nations, 
Tan Years of World CooperatiOn. Geneva: League Secretariat 
\!'9"30). -
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gave notice of i ts intention to wi thèll'aw :f'J:-om the League, 

and Germany followed with similar action on Octobe~ 24; 
these members terminated the~ participation pursuant to 

the two-year ~equirement in 1935• Denunciation of the 

Locarno Treaty by Germany oocurred in 1936 ( af'ter hav1ng 

set aside several provisions of the Treaty of Versailea); 

in 1935, ItaJ.y invaded Ethiopia, and on May 9, 1936, she 

declared th.at count~y annexed. League sanctions, hal:f"-

heartedly applied and never extended to include mili te.ry 

measures, fai1ed to stop aggression; a flight from the 

League follovred. Paraguay gave notice of' withdrawaJ. 1n Feb-

~uary, 1935; Nicaragua, in June, 1935; Guatemala, in May, 

1936; Honduras, in July, 1936; El Sal vado~, in J'u1y, 1937; 

Italy, in December, 1937; Venezuela, in J'Uly, 1938; Hlmg8.17, 
22 

in April, 1939; and Spain, in May, 1939• Too weak to do 

anything to prevent or to suppress armed bost111ties, the 

League performed a courageoas but quixotio act in expelling 

-76-

the So:rtet union, on December 14, 1939, tor attacking Finlande 

After this, the Leagu.e be came dozwmant, to meet again only on 

April 8, 1946, f'or the purpose ot legaJ.ly terminating ita ex-

istence and transterring its assets to the new1y c~ated united 

Nations. The absence of the will to make it work ~sulted 

in its demise.23 Wbatever the ~eality o:f" aggression proved, 

22. Vandenbosch and Hogan, .2E,• .21:!.•, PP• 71-72. 

Ibid., PP• 72-74• -



the fledgling international organization in 1931 and 1936 

could not aoar beyond its own limitations: the provincial-

iBm of the united States, the peaaimiam of France, the con-

aervatiam of Great Britain, the opportun~am of the Soviet 

Ubion, all shuddered under the ruthlesa arrogance of Japan, 

rtaly and Germany while the small states, too, trequently 

played with callous ambition or petty covetousnesa.24 

2. ~ Mandate System 

Community means social responsibility, a sense of 

obligation to tollow men. Since the colonial-mercantile 

period of European expansion, wars had often res1;1lted in 
• gross territorial exchanges with no r~gard to the w~ahes Qr 

welfare of the native inhabitants. Africa'a development 

firat awakened the states of the world to the urgency of 

international surveillance over peoples unable to compre-

hend or resist modern civilization.25 "Mandates" had been 

given by a conference of powers to an individ.ual state in 

the nineteenth century--Britain over the Ionian Islands in 

1815 and over Cyprus in 1&_78, France in the Lebanon in 1860 

to protect Chl'istian minori ti es, King Leopold of Belgium 

over the Congo Basin in 1885 following on the soientifio 

Gerard J. Mangone, 21?_• ill•• P• 153• 

Ibid.; P• 135• -
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and humanitarian missions sponsored by the International 

African Association, and the police power granted to France 

and Spain over Morocco in 1906--no single coordinating 

agency which fixed international responsibility upon the 

mandatory power existed until the League of Nations took 

shape.26 Indeed, the Covenant only 1nscr1bed the princi-

ples of the mandate system; it left the actual allocation 

of territories to the peace settlement of 1919.27 

The mandates idea has not always been an altruistic 

notion. Within Britain and the united States, and in France 

among soma socialists, there had been a "no annexations" 

cry from liberale opposed to economie exploitation of colo-

nies and conservatives interested in humanitarianism. How-

ever, the need for meeting the promises of independance made 

to the Arabe, while keeping control over their strategie 

areas, also motivated Britain and France in advocating man-

dates for the Middle East, while Britain had special prob-

lems with hel' Dominions of the Union of South Afl'ica, 

Australia, and New Zealand which pressed for annexations of 

nearby territory but were eventually pel'suaded to accept 

mandates over them. 28 At the time of the a~stice of the 

26. Ibid., P• 135; P• 227. -
27. ~-, p. 227. 
28. Ernst B. Haas, The Leasve and Colonial Polic:y 

Aims. International Organiza'€1on, o1-:-b, No. 4 (November, 
!9?.Z), PP• 521-536. 
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First World Wa:r, General Smuts of South Af'l'ica was thinking 

of applying mandates to central European territories and 

Rus sian border are as; Great ~i tain thought that Armenia, 

Albania, Persia, Constantinople with the straits, Anatolia, 

and the Belgian Congo might be put under the new interna-

tional system of accountability. President Wilson rashly 

proposed that the United States assume a mandate over Armenia, 

rash insofar as the Senate was his audience. The Supreme 

War Council of the Allied Powers finally ground down all 

claims, sifted the arguments, and limited the mandates to 

the former German colonies in Af'l'ica and the Pacifie Ocean, 

as well as Iraq, Syria-Lebanon, Palestine and Transjordan.29 

While the mandates given to certain states over de-

pendent territories detached from Germany and Turkey veiled 

an outright control by the victors of the First World war, 

the mandatory powers made certain pledges for the 1mprove-

ment of the peoples under their administration. Pursuant 

to Article Twenty-two of the Covenant ot the League, the 

mandates created were designed to differ "according to the 

stage of the development of the people, the geographical 

situation of the territory, its economie conditions and 

other similar c1r~stances."30 Three types of mandates were 

29. Mangone, ~· ~., P• 227. 

30. Article 22 (3), Covenant of League of Nations. 
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provided for, later to be designated A, B, and C mandates. 

Certain communities fo~erly belonging ' to the Turkish Empire 

were recognized as hav1ng "reached a stage of development 

where their existence as independant nations can be provi-

sionally recognized subject to the rendering of administra-

tive advice and assistance by a Mandatory until such ttme 

as they are able to stand alone. 113l These were to be the 

"A mandates," of relati vely short duz-ation in intention. 

Peoples of Central Africa were described as being "at such 

a stage that the Mandatory must be responsible for the ad-

ministration of the territory" undez- conditions Which would 

guarantee freedom of conscience and religion, and prohibi-

tion of certain abuses such as slave traffic and arms and 

liquor e.xchange, and would se cure "equal opportuni·ties of 

trade and commerce of other Members of the League.n32 Ter-

ritories such as South West Atrica and certain of the South 

Pacifie Islands were classified as "c mandates"•·· 

••• owing to the spaz-seness of their popula-
tion, or their small aize, or their remote-
ness from the canters of civilization, or 
their geographical contiguity to the terri- 33 tory of the Manda tory, and other circumstances ••• 

31. covenant of the League of Nations, Article 22 <4>• 
32. ~.,Article 22 (5)• 

33• Ibid., Article 22 (6). 
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they were deemed to "be beat administered under the laws of 

the Mandatory as integral portions of its territory.n34 

a. Class ! Mandates 

The class A mandates were Iraq, Syria and Lebanon, 

and Palestine and Trans-Jordan. Only Iraq, with a popula-

tion of 3,700,000, and an area of 116,600 square miles, bad 

acquired its independance before World War II, having become 

independant in 1932, at the same time becoming a member of 

the League of Nations. Its Mandat ory un til this time was 

Great Britain. Syria and Lebanon had a combined population 

of 3,650,000, and an area of 77,220 square miles; their 

Mandatory was France. Palestine and Trans-Jordan were 26,230 

square miles in area and had a population of 1,700,000; their 

Mandatory was also Great Britain.35 . 

Principles determinative of the mannar in which the 

mandatories were to be granted their independance were es-

tablished in Iraq•s early quest for freedom. The Arabe of 

Britain had seen fit to recognize the K1ngdom of Iraq with 

Feisal, son of K1ng Hussein of Hejaz, as its ruler. In 

approving the Anglo-Iraq treaty of 1922, negotiated to co~ 

Ibid. -
Daniel S. Cheever and H. Field Haviland, .22• ill•, 
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firm Britain's mandatory role, the Mandates Commission estab-

lished as criteria to govern the granting of independance: 

(1) the existence of a stable government including the capac-

ity to maintain territorial integrity and political independ-

ance, and (2) the existence of a olear intention to fulfill 

international responsibilities.36 

The northern boundW;r of Iraq remained unsettled by 

the treaty of Lausanne (1923), but under the terms of that 

treaty the question was submitted to the League of Nations 

Counoil whioh awarded most of Mosul to Iraq on December 16, 

1925. The award, however, was contingent upon British con-

tinuanoe of the mandate for twenty-five years unless Iraq 

earlier became a member of the League. A new treaty com-

plying with this requirement was conoluded between Great 

Britain and Iraq in January, 1926, and on March 11, 1926, 

the Council finally ratified the Mosul award. By an agree-

ment of JUne 5, 1926 between Great ~itain, Iraq, and Turkey, 

the latter reoognized this boundary with slight rectifica-

tions in return for ten percent of Iraq oil royalties and 

neutralization of the trontier}7 On Deoember 14, 1927, 

Great Britain signed a new treaty wi th Iraq. This, bowever, 

36. w. H. Ritsher, Criteria of Capaoity for Inde-
pendance. Jerusalem: Syrian Orphanage Press (1~)-;--

37• Quincy Wright, "The Mosul Dispute." 20 Amerioan 
Journal of International Law 453 (1926). ----- -
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was not ratified and on November 4, 1929, the British Govern-

ment announced that it would recommend Iraq for admission 

to the League in 1932 acoording to article 3(i) of the 

January 1926 treaty.38 A Treaty of Alliance was concluded 

between Iraq and Great Britain, to come into force when 

Iraq was admitted to the League, in 1930.39 In 1931 the 

League Council adopted a resolution to the affect that the 

degree of maturity of mandated territories which it may in 

the future be proposed to emancipate shall be decided, hav-

ing regard to the circumstances of each particular oase, in 

light of principles laid down by the Mandates Commission.4° 

In 1932 the Counci1 declared in favor of the termination of 

the mandate subject to certain guarantees to be given by 

Iraq on auch matters as the protection of minorities and 

respect of acquired rights.41 The thirteenth Assembly there-

upon admitted Iraq to membership in the League.42 

Negotiations for the S)'l'ia and Lebf!LD.on mandate en-

tai1ed approval of the French dratt by the United States in 

38. ~ermanent Mandates Commission," Minutes xvr' 183. 

39· League of Nations Treaty Series No. 1S (1931). 

4o. Official Journal ~ League 2f Nations (1931)' 
P• 2055· 

41. Official Journal of League of Nations (1932), 
PP• 474, 1213, 1347, 1483. -- --

42• QUincy Wright, Mandates Under the .League of Na-
tions. The University of chicago Press (1'9';a)' P• 61;-L-:-
Opperiheim, International Law, 8th Ed., Ed. by H. Lauterpaoht. 
London: Longmans, Green Tf9'SS), PP• 216ft. 
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July, 1922, and objection to its confirmation by Italy until 

it was, insofar as title was concerned, cleared through 

ratification of a peace treaty with Turkey. She had also 

objected because the failure of the treaty of Sevres had 

deprived her of the spheres of interest which she had been 

accorded in compensation for her approval of the French 

and British spheres by the agreement of August 10, 1920, 

dependent on that treaty.43 Italy sought a renewal of as-

surances with regard to economie, educational, and missionary 

privileges in Syria and Palestine which she had renounced 

in the sphere of interest agreement. Great Britain had al-

ready given assurances to Italy with regard to Palestine, 

and during the Council meeting in July, 1922, Italy and 

France began negotiations with the result that the Syrian 

and Palestine mandates were contirmed with assurances that 

Catholic and Moslem interests in Palestine would be pro-

tecte~to go into affect on July 24 when Franco-rtalian 

agreement was announced. 44 This announcement was made on 

September 29, 1923, the peaoe treaty with Turkey having 

been signed at r.ausanne on July 24, 1923.45 

Syria and Lebanon were part of the seven .Arab states 

of Egypt, J:ltaq, Trans-Jordan, Saudi-Arabia, Yemen, and 

43• Quincy Wright, Mandates 'Onder ]à! League .2,! !!-
tiens, p. 57• 

44• League of Nations, Seo. Gen. Report to Third 
Assembly, Supp. (August 29, 1922), p. 13. 

45• Q,uinoy Wright, .2E_· ~·, P• 57. 
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Syria and Lebanon, the imagination of the peoples of which 

was manifested in the growing Arab nationalism that obtained 

in the interwar period; in 1931 nationalist leaders met in 

Jerusalem and drew up an Arab Covenant in the na.me of the 

"Arab nations" pledged to the goal of "complete independance." 

Largely as a result of British encouragement, closer inter-

Arab cooperation was achieved. But France's bungling colo-

nial administration, teaturing military commissioners, a 

stitt bureaucracy, and ragged economie measures, harvested 

revolution in 1925, resulting in all of Syria; except tor 

Lebanon, being placed under nationalist control. In 1926 

Lebanon was splintered off from Syria and declared a repub-

11c, yet French negotiations continued unti1 1936, when a 

treaty was proposed which would have made Syria almost in-

dependent, allowing France certain diplomatie and military 

privileges.46 A similar treaty was concluded (subject to 

ratification) in November, 1936, by means of which Lebanon's 

official independance was to be credited. But an increas~ 

ingly fearful French parliamant remained inactive and the 

High Commissioner suspended Syrian self-governanoe in 1939• 

TWo years later, after the invasion of France, the Free 

French, determined to continue the struggle against Germany, 

announced their intention of ending the mandatory regime 

over Syria and Lebanon, subjeot to agreement in the matter 

46. Gerard J. Mangone, 2E.. .ill• , p. 264; L. Oppen-
heim, ~· ~., P• 216. 
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of French rights in those countries. Only the strikes of 

the populace and the diplomatie pressure of the British con-

strained the French to yield a large measure of autono=y 

to the Arabs in 1944, but the concessions, made during the 

wa.r and uncon:f'irmed by any French parliament, remained pre-

carious. Great Britain, the United States and soma other 

states recognized the full independance of Syria and Lebanon 

in 1944; both were invited to the San Francisco Conference 

at which the United Nations was originated in 1945, and both 

became original members of that world organization.47 French 
. 48 

troops were withdrawn in 1946. 

Palestine's legal position was grounded not only in 

Article TWenty-two of the League of Nations Covenant but also 

in the obligation of Great Britain laid down in the Palestine 

mandate, to put into affect the British decision of November, 

1917, called the Balfour Declaration, and accepted by the 

other principal Allied Powers, in favor of the establishment 

in Palestine of a national home for the Jewish people. Such 

acceptanoe was contingent upon respect afforded the civil 

and religious rights of existing non-Jewish communities in 

Palestine.49 The ter.ms of the Palestine mandate wera ob-

47· Gerard J. Mangone, 2E,• ~·, P• 264. 

48. Ibid., p. 266. 

49· L. Oppenheim, 22• ill•, p. 217· 
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jeeted to by the papaey in 1922 as giving too great privi-

leges to the Jaws who had baen promised a national home; 

by various Moslem organizations for the same reason; by 

several Jewish organizations as limiting the privileges of 

the Jews too much, and by the British House of Lords as 

eontrary to the wishes of the majority of the inhabitants 

of Palestine.5° The terms of the mandate were agreed upon 

by the united States and Great Britain in 1922.51 

Arab-Jewish tensions were not serious until Nazi 

persecution and anti-Jewish sentiment in other areas led to 

an enormous influx of Jewish immigrants into the Promised 

Land. Despite the Balfour Declaration, Britain sharply 

curtailed further immdgration in 1939 in order to plaeate 

the Arabs and maintain her Near East position. Violence 

inoreased with the continuanoa of the retugee problem after 

World War II. The Palestine administration, supported by 

British soldiers, came inoreasingly under the attaok of 

extremiste. The united States sought to persuada Britain 

and the Arabe to reopen Palestine to Jawish immigration; 

in 1946 an Anglo-American Committee of Inquiry reoommended 

the immediate entry of 100,000 Jewish retugaes and a united 

Nations trusteeship for Palestine whioh should ba neithar 

50. Quincy Wright, ~· ~., P• 56. 
51• ~., P• 57• 



A~ab no~ Jewish but a state p~otecting Moslems, C~istians, 

and Jews alike. These p~oposals p~oved unattainable. In 

Ap~il, 1947, the Gen~al Assembly of the United Nations, at 

~equest of the British gove~nment, was asked to~ ~eoommenda­

tions ooncerning the future government of Palestine; the 

Assembly appointed its own Committee on Palestine (UNSCOP) 

for this purpose. In the same yea~, p~tition was voted 

fo~: the~e was to be an Arab and a Jewish state linked in 

a u. N.-supe~vised economie union, with Jerusalem as a sep-

arate entity. Confliot p~sisted in Palestine, and in May, 

1948, one day before the demise of the British mandate unde~ 

the League of Nationts Covenant, a Mediator, Count Be~nadotte, 

was appointed to p~omote a compromise. He was assaasinated, 

to be ~eplaced by Ralph Bunche, who managed to suocess.tully 

negotiate a series of armistice agreements. By the swmne~ 

of 1949, the neoessary agreements bad been 'Ill -ated, to 

be administe~ed by mixed commissions headed by u. N. ob-

servera, but solution has been long wanting, in view of the 

dissatisfaotion of both Jews and ~abs over the boundary 

linas delim1ted.52 

Is~ael became the fifty-ninth member of the united 

Nations in May of 1949• Charges and countero~ges oo~ 

tinued to be b~ought befo~e the Mixed Armistice Comadssion 

52. Vandenbosoh and Hogan, ~· cit., PP• 213-214; 
Cheever and Haviland, 2R.• .21:!?.•, PP• L:j40l'l": 
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and the Security Council itself relevant to violations of 

the armistice trontiers. The problem's difficulty was oom-

pounded by the vast numbers of Arab retugees whose rate was 

unoertain and tentative; UNRWAPR, or the United Nations 

Relief and Works Agenoy for Palestine Refugees, with a $250 

million program, was formed tot ake some steps to alleviate 

this difficulty. An independant state of Trans-Jordan, 

with membership in the United Nations, also was formed in 

connection with the Palestine "problem.n53 

b. Class B Mandates 
--~- - ~--~--

The Class B Mandates under the League of Nations 

were Tanganyika, with a population of 5,200,000 and an area 

of 360,000 square miles (Manda tory: Great ~i tain); Ruanda 

Urundi, with a population of 3,450,000 and an area of 20,500 

square miles (Mandatory: Belgium); British Togoland, with 

a population of 340,000 and an area of 13,041 square miles; 

French Togoland, with a population of 750,000 and an area 

of 21,893 square miles; British Cameroons, with a population 

of 840,000 and an a.rea of 34,136 square miles; and French 

Cameroons, with a population of 2,520,000, and an area of 

166,489 square m1les.54 

Cheever and Havila.nd, 22.• ill• 1 P• 544• 

Ibid., P• 672. -



o. Class Q Mandates 

The Class C Mandates we~e Southwest Af~ioa, with a 

population of 300,000 and an ~ea of 318,099 squ~e miles 

(Mandatory: South Af~ioa); New Guinea, with a population 

of 670,000 and an az-ea of 93,000 squ~e miles (Mand.ato~y: 

Aust~alia); oe~tain No~th Paoifio Islands, often olassi-

fied as Mio~onesian, and oomp~ising the No~th~n Marianna, 

c~oline and Marshall Islands, with a population of lOO,oqo 

and an ~ea of 960 squ~e miles (Mandato~: Japan); West-

ern Samoa, with a population of 60,000, and an ~ea of 

1,130 squa~e miles (Mandato~y: New zealand); and Nauru, 

with a population of 3,400, and an ~ea of 9 square miles 

(Mandato~y: G~eat Britain).55 

3• ~ Inte~national Legal Statua ~ Mandated Ter~ito~ies 

As a result of the formation of these mandated in-

te~ests by the League of Nations afte~ Wo~ld w~ r, a numbe~ 

of problems were posed with respect to the rights and duties 

of the mandato~ies vis-à·vis the mandated territories and 

eaoh othe~ and the ~emaining sovereign states. There has 

been a host of literature dealing with the statua under 

international law of these areas, and the views have not 

all been consistent with eaoh other. Does the sovereignty 

55· Ibid. -



over these areas reside in the Mandatory, or in the mandate? 

One source declares that it lies in the Mandatory,56 and 

the Appellate Division of the Supreme Court of South Africa 

bas held, in a case involving a orime committed by an inhab-

itant of Southwest Africa, that the Mandatory had sufficient 

interna! majestas to support a conviction for high treason 

under Roman-Du teh common law, the opinion being ci ted in 

support of the theory of full sovereignty in the Mandatory.57 

An eminent scholar has taken the position that the Manda tory, 

acting with the consent of the Council of the League of Na-

tions, has sovereignty over the mandated area.58 Another 

view urges that sovereignty resided in the principal Allied 

Powers.59 one has argued that sovereignty rests in the 
60 League of Nations. Another contends that sovereignty is 

to be round in the inhallitants of the mandated area, but 
61 temporarily in suspense. 

The significance of this issue may seem debatable, 

but it would appear to be of incontestable importance where 

56. Henri A. Rolin, Annuaire de l'Institut de Droit 
International. 34 (1928), P• 35· - -

57· 
1923, 1924· 

~ ~ Christian, case No. 12, Annual Digest 
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P• 691• -Law (1923), 

59· L. Oppenheim, ~· ~., P• 222. 

60. Norman Bentwich, !a! Mandates System (1930), P• 19. 
61. J. Stoyanovsky, La Theorie Generale des Mandats 

Internationaux ( 1925); %tc, tre'vue Generale de D.r'OI'f Interna-
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a spec1f1c problem dea.ling w1 th the one w1 th which this 

paper 1s concerned were presented. To what extent can the 

Mandatory control aeronaute in flight over its territo~? 

To what extent can the mandate itself prescribe with respect 

thereto? When the conception of sovereignty was first 

daveloped in the latter part of the sixteanth century with 

reference to the new phenomenon of the territorial state, 

it referred in legal terms to the elementa.l political tact 

of that age, namely, the appearance of a oentralized power 

which axercisad its lawmaking and law-entoroing authority 

within a certain territory. This power vested at that time 

primarily, but not neoessarily, in an ab solute monarch, was 

superior to the other forees whioh made thamselves felt 

within that territory, and after a century was unchallenge-

able either from within or from without. It was, in other 

words, supreme. By the end of the Thirty Yearst War, sov-

ereignty as supreme power ovar certain territory was a 

political faot, signitying the viotory of the territorial 

princes over the universal authority of Emperor and Pope, 

on the one hand, and over the particularistic aspirations 

of the feudal barons, on the other. Throughout the modern 

period of history the doctrine of sovereignty bas retained 

its importance and has served as a potent political weapon 

in the claims and counterolaims of rival nations.62 

62. Hans J. Morgenthau, "The Problem of Sovereignty 
Reoonsidered." 48 Columbia~ Review 341 (1948). 
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From the standpoint of intez-national law, sovez-eignty 

is ultimately susceptible to analysis, division, and limi-

tation. From tbat standpoint, it is the capacity to have 

jural relations with other sovereigns, and the slightest 

familiaz-ity with international law shows that its inventive-

ness in distinguishing varieties of legal capacity has been 

very great.6' Thus to define the degree of sovereignty of 

a given entity, one mnst investigate its existing jural re-

lations with other entities.64 Through the terminological 

maze that comprises auch referents as mandate (deriving 

from the mandatum, a consensual oontract in Roman Law 

described by most writera as a gratuitous agenoy), tutelage 

(in Roman law a guardianship of children under fourteen, 

implying a fiduciary relationahip between tutor and pupil), 

and trust (an institution of Anglo-Amerioan law whereby 

property is held or dtities az-e undertaken by a person for 

the benefit of another), the essentiel questions to be re-

solved ought to be capable of disoernment: (1) Wbo bas 

title to mandated territories in the sense of ultimate power 

to change their statua? (2) Who bas ultimate responsibility 

for injuries to other states arising from aots or omissions 

6'. Quincy Wright, :Mandates 'Ondez- the League of Na-
tions, p. 286. - - --

64. Charles G. Fenwick, Intez-national r.aw. New 
York: Appleton-Century-Crofts, 1948; Qû!ncy wright, 2R.• ci t., 
P• 286. ---
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of the governments of the territories? (3) Who bas author-

ity to change the tundamental law binding the inhabitants 

of each area? <4> Whom does the policy of the system con-

template as the eventual sovereign?65 

International law has treated territorial sovereignty 

like real property the title to which can be determined by 

tracing back valid transfera as far as the memory of man or 

:to original acquisition. It recognizes certain legitimate 

modes of acquisition or transter and assumes that sovereignty 

of territory can exist only by virtue of proper original 

acquisition of !!! nullius or proper transfer from the former 

sovereign. As a rule, only he who has title can give title. 

Sovereignty of a territory thus involves ultimate power of 

disposa! under international law and so is distinguished 

from juriàdiction or ~ jure control of the administration 

in whole or part, permanently or temporarily as in leases, 

protectorates, and foreign administrations and also from 

merely de facto control as in military occupation. Occupa--
tion not only original but also adverse may develop in t1me 

into sovereignty as by prescription or by completed conquest, 

consequently it gives some evidence of sovereignty in the 

absence of other data. Title in the sense of ultimate power 

of disposai established by the final instrument in a chain 

of valid transfera from a former sovereign may be regarded 

65. Quincy Wright, ~· ~., P• 500. 
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as the beat evidence for determining the sovereignty of 

the mandated territories. This is significant, for if the 

conventional rule concerning airspace is to be properly 
66 applied, a condition precedent to the finding of rights 

in airspace is the finding of rights in the surface land 

ares.. 

Germany was undoubtedly the sovereign of the Af'rioan 

and Pacifie territories before 1914,67 and by Article 119 

of the peace treaty she renounced them in favor of the 

Principal Allied and Associated Powers. Was this a trans-

fer of sovereignty to these Powers? Since the same phrase 

was used as to Danzig, the Saar, Memel, and other places 

which were clearly given a different ultimate disposition 

by other clauses of the treaty and since a different ulti-

mate disposition was specified for the mandated territories 

themselves in Article Twenty-two of the Covenant, the an-
68 swer would appear to be in the negative. The Principal 

Allied and Associated Powers were not given sovereignty of 

the terr1tory 1n the sense of discretion to keep 1t or 

alienate it. They were merely given a commission to dispose 

of it in a specified mannar. This disposition was described 

66. Ibid. -
67. M. F. Lindley, The Acruisi ti on and Government 

of Baokward Territort in Inië:rnat onai Lâw.~ndon: toriS-
~ns, Greên .& co., L d., l916, PP• 2o5-20b. -

68. Quincy Wright, ~· ~., p. 501. 

-95-



by A~ticle Twenty-two of the Covenant which presc~ibed tbat 

all of these territories should be administered by "manda-

tories in behalf of the League.n69 
This commission was performed by the Principal Powers 

through resolutions assigning the territories to mandatories 

on May 7, 1919, and May 20, 1920; through subsequent agree-

ments on the boundaries; and through notification of these 

decisions to the League Council. All of this is recorded 

in the preambles of the mandates, which are in the form of 

grants by the League or Nations reciting Article 119 of the 

Versailles treaty; the agreement of the principal powers to 

entrust the administration of the territory to the named 

Mandatory "for the purpose of giving efrect to the provi-

sions of Article Twenty-two of the Covenant"; the acceptance 

by the Mandatory, and also the provision of Article TWenty-

two, that "the degree of authority, control or administra-

tion to be exercised by the Mandatory not having been pre-

viously agreed upon by the members of the League shall be 

explicitly defined by the council of the League of Nations."70 

A plausible interpretation of these mandates is that 

the principal powers~ having performed the mission intrusted 

to them by the treaties, passed out of the picture. Wbile 

Covenant of the League of Nations, Article 22 (2). 

Ibid., Article 22 (8) • ........... 
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the evidence of definitive transfer from the principal powers 

is not as conclusive as it might be in that there is no formal 

treaty signed and ratified by them but merely the record of 

their resolutions, of their notifications to the League, and 

the preambles of the mandates, the duty laid upon them by 

fair implication from the terms of Article Twenty-two which 

they had ratified formally would appear to have obviated the 

necessity for further formal ratification. They did w.hat 

they agreed to do and the territories came under the regime 

established by Article Twenty-two.71 

In the case of the mandates of Palestine and Syria, 

it was provided that the Principal Allied Powers would in-

trust the territory "which formerly belonged to the Turkish 

Empiren72 to the Mandatory in accord with Article Twenty-two, 

with no indication of the method by which Turkey lost her 

sovereignty. The treaty of Sevres by which she renounoed 

these territories was never ratified, and the Lausanne treaty 

by which she renounoed them was not made when the mandates 

were assigned. The transfer rrom Turkey at the time the 

mandates were assigned could be accounted for only on the 

71• Quincy Wright, ~· cit., PP• 319f' t, 502; Robert 
Lansing, The Peace Ne,otiat!Ons;--Boston: Houghton Mifflin 
& Co., 192!; PP• i49f?. 

72. Palestine (and Trans-Jordan) Mandate Preamble 
(In ~igh.t, p. 6o0) and--s;l:1a and Lebanon :Mandâte (In Wright, 
p7""607) (Preamble). - -
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principle of succesatul revolution or completed conquest.73 

In the case of Iraq, the treaty of 1922 between Great Britain 

and tbat country recites an acknowledgment of HUssein as con-

stitutional king and makes no mention of the mandate, which 

would appear to connote recognition of Iraq•s independance. 

But the League Council's deci~ion of September, 1924~ de-

fining the Iraq mandate, recites Article Sixteen of the 

Lausanne treaty by which Turkey renounced the territory, 

Article Twenty-two of the Covenant, and a British statement 

asserting that Iraq had paased under British occupation, 

that the Principal Allied Powers had intended to conter on 

her a mandate, that she had aocepted~ but in view of the 

rapid progress of Iraq had oo~cluded the treaty of alliance 

"to ensure the complete observance and execution in Iraq of 

the principles which the aooeptanoe of the mandate was in-

tended to secure.n74 Wbile the term "mandate" did not ap-

pear in the Anglo-Iraq treaty, Iraqts agreement in that 

document to the British exercise of power adequate to ~­

fill the mandate was apparent.75 

73• QUincy Wright, 22• ~., PP• 490, 502. 

. 74• Decision of the Counoil of the Lea~e of Nations 
Relati, to thë ApplicatiOn of' the p;r'në!PJ.es o Article 22 
gf_ the oVe'nan:E' !§.Iraq, W'i"ignt, op. ill•, P• ;9'3. -

75• Treaty Between His Britannio Majesty and His 
Malesty ~ Kftg 2!, r59~ ( slgned at BâgdB:d, OotôbëF"l.'ü,J.922), wr gbt , 2E.. L... , P. • 
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In summary, analysis reveals that ~or all the man-

dated areae except Iraq title paseed ~om Germany or Turkey 

to the Principal Power a, who, however, never had full sov-

ereignty but merely a transitional title of which they di-

vested themselves in trans~ering title to the regime set up 

by the covenant. For all the areas except Iraq full sov-

ereignty is located as defined in the Covenant, and for 

Iraq, which has been recognized as independant, it was so 

vested except for a portion of sovereignty retained by the 

government of that country itself.76 

Of pertinence to the statua of mandated territory 

as defined in Article TWenty-two of the Covenant is the 

question of What authority or combination of authorities 

bad power to change that statua. Such change would have 

been possible through modification of the article, perfo~ 

ance of it, or an act which was legally effective though in 

violation of the article. The Covenant, a treaty between 

the f'ifty-six members of the League, could be modified only 

in accord with its own terms or by consent of all the parties. 

Termination by conclusion of a new treaty among all the 

parties, by obsolescence, or by application of the rebus 

sic stantibus doctrine were remote possibilities. War does 

not ordinarily affect multilateral treaties in law. The 

76. Wright, ~· ~., P• 503. 
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only practical way ror Article TWenty-two to have been modi-

fied would have been through the amending procedure derined 

in Article TWenty-six of the Covenant, i.e., tbrough rati-

fication of an amendment by the members of the League whose 

representatives composed the Council and a majority of those 

whose representatives composed the Assembly.77 

Since Article Twenty-two of the Covenant applied to 

certain territories "inhabited by peoples not yet able to 

stand by thamselves under the strenuous conditions of the 
78 modern world," perfo~ance of that article would occur if 

the inbabitants of one of the territories evolved out of 

tbat stage, and the status prescribed would no longer ob-

tain. Use in the article of the word "tutelage," the 

express assertion that some of these communities "have 

reached a stage or development where their existence as 

independant nations can be provisionally recognized subject 

to the rendering of administrative advice and assistance by 

a •andatory until auch time as they ~e able to stand alone, 

and the reference to "the stage of the development of the 

people," warrants this interpretation. Aohlevement of that 

evolution occurred ln the case of Iraq, the admission or 
whioh to the League rollowed a two-thirds vote in the Assem-

77• Wright, 22• ~., P• 504. 

(1). 
78. Covenant of the League of Nations, Article 22 
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bly. Uhder international law, political claims may become 

legal rights through general recognition; the assertion by 

a community that it no longer needed tutelage, and recogni-

tion by the states of the world of that claim would change 

the statua of that co~ty, improbable as such general 

recognition would have been without formal League action, 

however.79 

Change of statua might also have been ef'f'ected 

through anne:x:ation by the •andatory, conquest by soma other 

power or revolution, or ousting of the Mandatory by the in-
80 

habitants of thè territory. Any of these means would have 

been in violation of Article Twenty-two. ~le such changes 

might have acquired ~ jure character through subsequent 

general recognition or long aoquiescenoe in the changed 

situation, they would have to come about in faoe of the 

restrictions imposed. The Mandatory was precluded from do-

ing, by the terms of the manda tes, many of the things that 

an owner could right.fully do; it agreed to exercise its man-

da te on behalf of the League and the mandates contained no 
81 cession of terri tory to the Manda tory. The clauses of 

the treaties whereby Germany and Turkey divested themselves 

of rights in respect of the territories placed under mandate 

79• Wright, 22• cit., p. 505. 
ao. ill.9:• 
81. L. Oppenheim, 22• 2!1•, P• 220. 
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suggested a dereliction rather than a cession, and the effect 

of the clauses relating to this was to divest the inhabi-

tants of these areas (apart from the special case of the 

German subjects of European origin) of their former G~ 

or Turkish nationality and not to invest them automatically 

with any new nationality. In April 1920, the League Council 

adopted resolutions with regard to the national statua of 

the inhabitants of the "B" and •en mandated areas, the sub-

stance of which was that they bad a distinct statua from 

that of the Mandatory•s nationale, and while not disa-led 

from obtaining individual naturalization from the Mandatory, 

did not become automatically invested with its nationality. 

In the case of the "C" mandated area of Southwest Africa, 

the Mandatory, with the consent of the Council of the League 

of Nations, and with the assent of the German government, 

passed legislation offering collective naturalization to 

all persona of German origin, subject to the right of any 

of them to decline the British nationality offered to tham.82 

In the case of all "A" mandated territories, the inhabitants 

of the mandated areas acquired a new nationality: Iraqts 

inhabitants acquired citizenship pursuant to the Iraq law 

of October 9, 1924; Palestinians became such as a conse-

quence of the British Order in Council of JUly 24, 1925; 

Syrian and Lebanese citizenship was provided for pursuant 

82. Oppenheim, ~· ~., P• 220. 
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to Article Tœee of the mandate 83 and decrees of the F:rench 

High Commissioner.84 

tuthority tor the proposition that sovereignty did 

not past to the mandatories is so strong as to require lit-

tle reiteration. The mandates aimed to establish a better 

system or the administration of backward areas than bad 

existed under the regime of colonies, proteotorates or 

spheres of influence--better in the sense that it would 

oppor 

states 

eotively s ecure the liberty 1 material weltare 1 and 

ty for development of the native inhabitants, and 

would more ettectively secure the opportunity of all 

the world to equal participation in the trade and 

of these areas. The League's supervision was the 

ive teature of the mandates system. Its tunctions 

d of (1) contirming the original mandates and sub-

moditications, (2) organizing agencies for super-

vising he mandatories, (3) discovering and ver1tying tacts 

in regs. d to the mandated communities, <4> assuring the con-

t1nuous application ot the mandate provisions, and to this 
1 end, ( 5 >J ascertaining and formula ting standards, princip les, 

and ru11s for governing the mandated areas. The tirst of 

British 
Ltd., 1 

~· Oppenheim, .2.'2.• ill•, pp. 220, 221. 
: 
i 
i 
1 

1 

1 

1 

1 
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these etions was clearly implied in the Covenant stipu-

of authority, control or administra-

be exercised by the Mandatory shall, if not previously 

was i 

members of the League, be explicitly de-

each case by the council. 1185 The thil'd tunction 

the requil:'ement that the mandatol:'ies "render 

to the rouncil an annual report in reference to the terri-
l 

tted to its charge" and the requirement that the 
86 and examine" these reports. The 

fourth notion was the raison d•$tre of the League•s ac-

tivity n respect to mandates and followed from the very 

on of "mandatories in behalf of the League" and 

fl'om t requirement that the Commission "advise the coun-

cil in matters relating to the observance of the man-

dates." The second and fitth tunctions, in light of the 

tact t the Covenant itself establishes the Council and 

the Per~anent Commission with certain powers, are beat ex-

plaine~by the following quotation: 
1 

1 

i. 

~ 
•• a mandate is a self-imposed limitation by 
he conquerors on the sovereignty which they 
btained over conquered territories. It is 

lmPosed by the Allied and Assooiated Powers 
fhëmselves in the interests of what they con-
1 

~5· Covenant of the League of Nations, Article 22 (8). 

~6-, ~·, Article 22 (9). 

~7. Ibid. 
l 
! 



1 

eive the general welfare of mankind; and 
hey have asked the League of Nations to as~ 
ist ••• It 1s the Leaguets duty ••• to see ••• 
hat the terms of the mandate conform to the 
•• covenant, and ••• that these terms shall, 
n tact, regulate the policy of the

8
:œanaatory 

owers in the mandated territories. ~~ 

Experie ce bas demonstrated that the principles established 

by the ovenant were not so exhaustive as to preclude a need 

for int rpretatio~-hence the constant supervisory role was 

necessi ated.89 But at no time was it intimated that sover-

eignty as vested in the mandatories.9° 

t bas been often assumed that politioal organization 

1s impo sible unless ultimate legal power over a territory 

is vast d in an individual or group with a single will and 

adequat physical power to entorce it.91 Such hypothesis 

resta o the assumption that men and groups can be induced 

to act ogether only by coercion or threats of coercion, a 

bypothe 1s wbich is not supported by the findings ot social 
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. 92 
psychol gists, advertising men, educators and propagandiste. 

1 

SB. League 9/.. Nations Yearbook, III, p. 1;8. 

Wright, 2E,• ill.•, P• 107 • 

o. Permanent Mandates Commission Minutes, III, PP• 
222. 

1. William Archibald Dunning, A Histor:;r .of Political 
=o..o..;..o..o_,.. from Rousseau to Spencer. New'""'York: Thi""'Macm!iian 
~ 6-:-- - -

2. Graham Wallas 1 The Great Society. New York: 
11an co., 1917, l;nap. vi. 



EUman ction may in fact be direoted by many methoda other 

than c As for jurisdiction to settle a dispute as 

being practical necessity of political organization, the 

possib lities of political organization which relies on 

e settlement by negotiation or settlement until the 

disput becomes obsolete, rather than on the exercise of 

compul ory jurisdiction, should not be overlooked. In this 

spirit the League of Nations attempted to conduct affairs.93 

4. Problems Posed for International Aviation 

creation of the mandates system raised problems, 

of which ne 1 not f'el t for years after they be-

In the field of international aviation the 

lities were apparent, however, even before flight 

the commonplace thing that it is at the midpoint of 

tieth century. An analysis of the relevant docu-

ows that soma, although hardly complete, considera.-

accorded the matter of flight rights over mandate 

• The legal problems on their face appeared knotty 

the ephemeral statue of the mandates in inter-

nation law, or at least their relatively novel role.in 

internafional society. Such questions as the extent to 

which tfe Mandatory could control transit through the ~ 

~3· Wright, ~· ~·· pp. 269ff. 
1 

i 
1 
1 

! 
' 

-106-



date•s ai~space, and the conditions to which, if any, 

.forei aircraft could be made to subscribe as a precedent 

, ta of passage were natu~ally causes of conoern. 

ft special importance were Palestine, Tanganyika, and 

the Pac~fic Islands, although these were not to really come 
1 

o.f age ~n the field of international air transport until 

World wrr IIe Several of the routes between Europe and 

India (~ncluding United States air transport operations) 

paas t ugh Palestine; a number of north-south routes on 

can continent pass through Tanganyika; and the lo-

f several of the Pacifie Islands, placed under the 

mandate by the Covenant of the League and the 

treatie drawn up, were of not inconsiderable importance 

-107-

to the ~ir routes that were to be established in that area.94 

he relationship between international aviation and 

e mandatory system was apparent when the Conve~ 

ating to the Regulation of Aerial Navigation (The 

nvention) was drawn in 1919. This pact was signed 

as parti of the system o.f treaties which created the League. 
i 

Having tecome parties to the Paris Convention, most of the 

members
1 
of the League were subject to that provision which 

i 
stated rhat 

i 
i 

. --~~· J. c. Cooper, "united Nations Trusteeships,n 
~ ~, Vol. 2 (1947), PP• 115f:f'. 

! 
1 

1 

1 

1 

1 

1 



The territories and nationale of Protector-
ates or of Territories administered in the 
name of the League of Nations, shall, for 
the purpose of the present Convention, be 
assimilated to the terri tory and national a 
of the Protecting or Mandatory States.95 

That the Mandatory could consider the territory in the ~ 

date as part of its national territory for the purposes of 

international aviation administration under the terms of the 

Convention, unless the mandates specifically provided 

otharwise, would appear to have been thus established. 

Oonstrued along with Articles One, Fifteen, and Sixteen96 

of the Paris Convention, Article Forty would appear to have 

reoognized the right of each Mandatory to fix the terms 

under which aircraft of other States could operate commer-

cial airlines across or into the mandated territory, and 

could consider auch mandated territory as part of its own 

terri tory for cabotage tratfic, wi thin the manda te or be-

tween the mandate and other territory of the Mandatory, pro-

vided that the te:rms of the mandate did not speoifically 

limit these privileges. The concept of mandatum dictated 

that it be intended to benefit some one other than the M~ 

datory, that the Mandatory be :responsible within defined 

limita to third parties for its acta, and that the Mandatory 

keep within the te:rms of the cont:ract • . Furthe:rmore: 

95• Paris Convention, Article 4o. 
96. ~., PP• 11, 13• 
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••• mandatum might be ~or the bene~it o~ the 
mandans, or the mandans and the mandat arius, 
of a third party, of a third party and the 
manda tari us, but an apparent mandatum where 
the mâridatarius alone benetited wae consid-
ered mere adV!ce and not actionable.97 

This rule or construotion--that the trustee cannot construè 

the trust instrument to its personal advantage where rights 

and privileges are involved in those for wham the trust has 

been created--was necessarily applied in light of the tact 

that under the mandates all members of the League had 'cer-

tain rights in mandated territories.98 

Refelll••• to aviation are found in the treaties pro-

viding for the mandate arrangement. In the treaty between 

"His ~itannic Majesty and the K1ng or Iraq," Article Eleven 

provided that: 

There shall be no discrimination in Iraq 
against the nationale of any State, member 
of the League of Nations, or of any State to 
which His ~itannic Majesty hae agreed by 
treaty that the same rights should be ensured 
as it would enjoy if it were a member of ~ 
League ••• as compared with British nationale 
or those o~ any foreign State in matters 
concerning ••• commerce or navigation ••• or in 
the treatw~nt or marchant vessels or civil 
a1rcratt.'7'7 

97• Wright, ,ÇŒ,• oit., P• 379; J'Ustinian Institutes, 
iii. 26. 1-6. ---
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98. Covenant of the League of Nations, Article 22 (2). 

99• Great Britai~Iraq Treaty, Article 11 (1922). 



Article Eleven of the Syria and Lebanon mandate provided 

that: 

The Mandatory shall see that there is no 
discrimination in Syria or Lebanon against 
the nationals ••• of any state member of the 
League of Nations as compared with its own 
nationals ••• or with the nationals of any 
other foreign state in matters concerning 
••• navigation, or in the treatment of ships 
or aircraft. Similarly there shall be no 
discrimination in Syria or Lebanon against 
goods originating in or destined for any of 
the said states; there shall be freedom of 
transit ••• across the said territory.lOO 

Article Eighteen of the British mandate for Palestine was 

practically identical to Article Eleven of the Syria and 

Lebanon mandate with the exception of the word marchant vas-

sels instead of ships.101 Article Nineteen provided that 

the Mandatory should adhere on behalf of the administration 

of Palestine 

to any general international conventions 
already existing or wbich may be concluded 
hereafter with the approval of the League of 
Nations, respect1ng. the slave trat~1c, the 
traftic in arma and ammuni ti on, or the traf-
f1c i~drugs, or relating to commercial 
equality, treedom of transit and navigation, 
aerial navigation and postal, telegraphie 
and wireless communication or IÔ~erary, ar-
tistic or industrial property. 

100. Syria and Lebanon Mandate, Wright, _çœ. ill•, 
P• 609, Article 11. 

101. Ibid. 

102. Palestine and Trans- Jordan Mandaté in Manlay o. 
HUdson, International Le~islation. Washington: Carnegie En-
dowment for înternationa Peace (1931), Vol. 1, PP• 109-120. 
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The Tanganyika and Ruanda-urundi mandates avoided specifie 

mention of ci vil aviation but did pi'ovide for freedom of 

transit 1 navigation, and commercial equali ty: 

The Mandato:ry shal.l secure to all nationals 
of states members of the League of Nations 
the same rights as are enjoyed in the terri-
toryl03 by his own nationale in respect of 
entry into and residence in the territory ••• 

Ful'ther 1 the Manda tory shall ensure to all 
nationale of states members of the League of 
Nations 1 on the same footing as to his own 
nationale 1 freedom of transit and navigation, 
and complete econ~~c, commercial and indus-
trial equality ••• 04 

-111-

The terms of Article Eighteen of the Palestine mandate 

prohibiting discrimination in matters of commerce or naviga-

tion or treatment of civil aircraft appear to have effectively 

precluded invocation of Article Forty of the Paris Conven-

tion, according to whose term8 the mandate oould be consid-

ered mandatory territory for the purposes of international 

aviation. The terme of the mandate appear to have quite 

specirioally li~ted the privileges of the Mandatory over 

territory entrusted to it. The policy objectives of the 

Covenant of the League of Nations would be flaunted wrong-

fully if auch were not the case. It was the Covenant whioh 

103. The words "in the territory" are omitted in 
the Ruanda-U'r'undi mandate. 

· 104. Tanganyika M~te in Hudson, .!œ.• ill_•, PP• . 
84-92· 



pZ'Ovided that the tu.telage o:r peoples "not yet able to stand 

by themse1 ves unde:r the strenuous oondi tions o:r the modern 

world" should be intzwusted to advanced nations •as Mand.ato-

ries on behalf of the League.•105 The trust principle pro-

bibit1ng application ot the mandate for the advantage of 

the Mandatory where rights and priv11eges are 1nvolved of 

tbose tor wbom the mandate bas been oreated would be opera-

t1ve as well. The faot that the Mandatory was not endowed 

with sovereignty over the mandate would also militate aga1nst 

any oonstl'Uct1on that would have af'forded the :Mandatory 

sovere1gn r1ghts over the airspaoe âbove terr1tory entrusted 

to it, particularly where the cestui ~ trustent stood to 

be deprived. 
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In 1925, the United States ent~ed into an agl'eement 
106 

with Great Brita1n wbereunder the united States and its 

nationale were aoco:rded al1 the :righta and benetits secured 

under the terms of the mandate to members of the League and 

their nationale. The United States thereupon became the 

bene.t1c1ary ot the asme transit and commercial aviation 

privilegea in Palestine to wh1ch the aircrart of Great 

Britain and other League member states were entitlede But 

105 • Co venant of the League ot Nations, Article 22 
(1,2). 

106. Convention Between the united States ot Am~-
1oa and Great Bri tain, signed at LOndon, December ~, 1924• 
In u. s. DepQlStment of State, Papers Relatirl& to the For-
.!!m Relations 2!:, :!?1!!, United States. (~924>: Wa"a'iiingt'Oil: 
u. s. Government Printing O:f'fice, 19,9, Vol. 21, P• 212. 



this in no way enl9.I'ged the aeronautical prerogati VEB of the 

Manda. tory or, for that matter, the members of the League, 

all of Whom were obligated to continue within the :tramework 

of the Covenant of the League. The :tact that the united 

States was not a signatory of the Covenant would appear to 

have necessitated her having made an independant agreement. 

The :tact that a mandate agreement did exist in the :first 

place, pursuant to the terms of which "His Bt'itannic Majesty 

••• accepted the mandate in respect of Palestine and under-

took to exercise it on behalt of the League ot Nations,n107 
clearly demonstrated international recognition of the tact 

that Palestinian territory was not ipso facto British terri-

tory. 

Not that this point of view bas been unequivocally 

maintained in the international documents that came into 

being after creation of the mandate. In the Final Act o:f 
loB 

the Civil Aviation Conference held at Bermuda in 1946, the 

so-called "Bermuda Agreement," Palestine appears to have 

been treated as part of British territory for the purpose 

o:f gran ting commercial and transit rights. This agreement 

was between the united States and Great Britain and it au-

thorized service by air carriers of the united States, on 

routes passing through Europe and Palestine en ~oute to 

107. Palestine Mandate Preamble. 

108. United States Treaty Series 1507 (1946). 
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India and the Far East, by permitting aircraft of the united 

States to stop at Lydda, the principal airport in Palestine. 

That Lydda was listed in the Bermuda Agreement as British 

territory and not as territory under mandate seems to at 

least connote contusion 1n the ayes of the signatories, the 

rectification of wbioh would be in the interest of generally 

increased harmony among potential international travelers. 

The provisions of the Tanganyika mandate to which 

reference has alread1 been made,109 and in which no direct 

reference ~o civil aviation was made, were supplemented by 

Article Nina of the same agreement, one tbat was practically 
llO identical with Article Nineteen of the Palestine mandate, 

pursuant to Which the Mandatory undertook to adhere to ·al-

ready existent international conventions, or those to be 

effected with League approval, respecting, among other 

things, aerial navigation. These articles and the interpre-

tation accorded them are of considerable significance be-

cause Tanganyika was and is of major importance in the 

development of major air routes, geographically situated 

as it is. It is bordered on the north by ~itish Kenya 

and Uganda, on the west by the BelgiSfl:' Congo and Belgian 

manda ted terri tory (Ruanda-Urundi) , on the south by ~i tish 

109. Article 7, Tanganyika Mandate, p. 65, supra. 

110. Article 19, Palestine Mandate, P• 65, supra. 
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Rhodesia and Nyasaland, on the southeast by Portuguese 

Mozambique, and on the east by the Indian Ocean. The prin-

cipal north-south route between cairo and the union o~ South 

A~ica passes through Tanganyika. Air transport ~rom French 

Equatorial Africa to Madagascar, a ~ench overseas territory, 

ordinarily passes through Tanganyika. Notwithstanding these 

tacts, and the potentially greater role that this former . 

German colony might have in air travel, the international 

aviation terme of the Tanganyika mandate have been al.leged 

to be likewise contused in that through invocation of Arti-

cle Nine of the mandate, t~ o~ the Paris Convention of 

1919 could be applied, pursuant to which Great Britain might 

conceivably insist on controlling the entry of non-~itish 

commercial airlines into the mandate, and the reservation 

to ~itish aircraft of cabotage privileges within the man-

date and between the mandate and the adjoining British 

colonies to the north and south. such construction would 

be based presumably upon Article Forty of the Paris agree-

ment, the use o~ which would be as much in contravention of 

the policy objectives of the Covenant of the League and the 

well-established principles of trust law cited, in the case 

of Tanganyika, as it would be in that of Palestine. It 

would likewise appear to de~ the terms of Article Seven111 

111. P. 65, gupra. 



by whioh other League members were ensured "f'l>eedom of tran-

sit and navigation, and complete economie, commercial and 

industrial equality." Like the Bermuda agreement however, 

the agreement between Great :st-ita.in and France of February 

28, 1946, under which air transport routes and privi1eges 

were exchanged, French commercial air services were author-

ized to engage in international civil aviation at Lindi, an 

airport in Tanganyika, Lindi being described in such agree-

ment as being in British territory.112 

Comparable argument bas been made with respect to 

the provisions of the Chicago Convention on International 

Civil Aviation of 1944• Article TWo of that Convention was 

the connterpart of Article Forty of the Paris Convention.11' 

Article Five accorded rights of transit to contraoting 

states; Article Six denied passage, as to scheduled aircraft, 

to contraoting states in the absence of special permission; 

Article Sevan gave to each contracting state the right to 

reserve cabotage privileges to its own airerait within its 

territory. In conjunotion with the express recognition 

given by Article One to the doctrine of complete and exclu-

sive sovereignty over the airspace above the contracting 

states' territory, it would appear that these provisions 

112. Cooper, ~· ~., p. 121. 

113. p. 63, supra. 
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operated in a fashion similar to that established under the 

Paris Convention in that transit, traffic, and cabotage 

privileges could be controlled by the Mandatory on the 

theory that the mandated area was part of the territory of 
114 the Manda tory, unless otherwise prov1ded by mandate. 

The significance of the issues raised by the documents 

quoted and the interpretations, varied as they have been, 

that have been made of the provisions contained in them, 

merita close attention. Conceivably they pose mere prob-

lems raised by terminological inexactitude; they represent, 

on the other hand, considerable contusion 1n the minds ot 

tho se entrusted wi th the task of implementing harmonious 

and effective international aviation policy. Tbat the 

League ot Nations Covenant is no longer an operative frame-

work of principle does not minimize the importance of the 

constructions that are made, or should have been made, be-

cause the League Covenant served as a forerunner of the 

currently determinative Charter of the united Nations, in 

the interpretation of which League Covenant precedent has 

played, and will continue to play, a far from unimportant 

role. 

That the airspace above territory has been tradi-

tionally considered to be subject to rules and regulations 

1~. Cooper, 22• ~., P• 121. 

-117..:. 



laid down by the territorial sovereign requires no repeti• 

tion. That the ma.ndatories were not teohnical sovereigns 

has also been reiterated consistently, in the literature 

of international law and the pronouncsments of persona and 

organizations entrusted with the task of construing the 

meaning of the mandates that were forged following the 

signing of the Covenant at Versailles. It is evident, hoW-

ever, that definition has been lacking in the field by 

reason of the ambiguity to be found in purportedly control-

ling documents, the misinterpretation of which has been 

encouraged for want of specificity, as well as the per-

plexity of which has been rampant for want of uniformity. 

In the period fol~owing the Seco~ World War, the need for 

increased consistency has beoome of manifest importance. 

The sbrinking aize of the globe, effeoted through oonstantly 

growing transportation networks, necessitates close atte~ 

tion, lest the harmony that is 'Wli versally sought gi ve way 

to obsourity, dubiety, and conflict. 
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Chapter III 

UNITED NATIONS AND THE INTERNATIONAL TRUSTEESEIP SYSTEM 

The succeasor to the League of Nations was the United 

Nations, the Charter of wbich waa signed at the San Francisco 

Conference in 1945, at a time when World War II's end was 

approaching. The preamble of this charter reaolved to save 

succeeding generations from the scourge of war by establish-

ing the "conditions under wbich justice and respect for 

international obligations arising from treaties and other 

sources of international law"1 could be maintained. It 

propose~further, to promote social progress and better 

standards of life in larger freedom, to practice tolerance, 

to unite our strength to maintain international peace, and 

to employ international machinery for the promotion of the 
2 economie and social advancement of all peoples. 

The united Nations was a war product; it was not 

planned as a uni vers al ol'ganization, though this lay some-

whel'e in the background of thought as an ultimate objective. 

Its original membership was limited to those who had sided 

with the united Nations against the Axis foe, and its chief 

1. Charter of the United Nations, Preamble. 

2. Ibid. -



purpoae was to provide security, largely against that aame 

foe. Even more than the League of Nations, the United Na-

tions was the consequence of war and the manufacture of 

the victors. The idea for this international organization 

was first adumbrated in the Atlantic Charter by the United 

Kingdom and the United States; the entry of the Soviet 

Union into the war made them tbree, and these tbree, along 

with China, added by way of courtesy, laid at Dumbarton 

Oaks the founda.tion for the new "international security 

organization." These four invited to the united Nations 

Conference on International Organization at San Francisco 

those who were participants in the war to the extent of 

signing the Declaration by United Nations.3 

The predominant position which the Great Powers 

olaimed for themselves was justified on the grounds that 

they won the war, and that they would be able to contribute 

most to security against the enemy in the future. Although 

a provision4 of the United Nations Charter deprivea the or-

ganization of responsibility for the enemy states, the 

arguments of the Great Powers showed that the aggressors 
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whom they had in mind as they shaped the Charter were Germany, 

3• James T. Shotwell, Aima of the United Nations. 
New York: E. P. Dutton and Co-:;-fnë;,~5, P• 19. 

4• Charter of the United Nations, Article 107. 



Italy and Japan. The Great Powers made the potentially 

formidable sanctions of the Security Council inapplicable 

to thamselves, and auch array of power was not necessary 

against any smaller state. Against resurgence of danger 

from their former anemies they protected themselves in 

various ways; no new member oould be admitted without the 

approval of the Seourity Counoil, in whioh each Great Power 

has a veto; action against fo~er anemies is provided for,5 

with "enemy state" defined in one article.6 The provisions 
7 8 regarding trusteeship, and even those concerning amendment 

bear some relationship to this preoccupation. But the way 

to admission of a former enemy state is not barred should 

the Five Powers agree that it is desirable.9 

The united Nations is made up of six main organs act-

ing as agencies of international supervision. There is (1) 

A General Assembly composed of all members, each with one 

vote, charged with laying down the polioy of the united 

Nations; (2) A Security Council of eleven, with the Big 

Five (China, France, Great Britain, u. s. s. R., and the 

U. S.) as permanent members, entrusted wi th the primary r~ 

5· 
6. 

7· 
a. 

Ibid. -
~.,Article 53• 

~.,Articles 75-91· 
Ibid., Articles 108-109. -

9• Clyde Eagleton, "The United Nations: Aima and 
Structure." 55~~ Journal 976 (August, 1946). 
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spons1b111ty for maintaining the peace; (3) An Economic and 

Social Council of eighteen members whose task is to promote 

the welfare of peoples and to .f'urther hnman rights and 

fUndamental freedoms; <4> A Trusteesbip Council which su-

pervises the welfare of dependent . peoples placed under the 

united Nations and helps them toward self-government; (5) 

An International Court of Justice for the settlement of 

legal disputes; (6) A Secretariat--the administrative and 

office staff of the United Nations under a Secretary-Gen~al 

as its chief officer.10 

•122-

The General Assembly, like the Assembly of the League 

of Nations, includes all mem.bers of the organization$ . Each 

member is entitled to one vote, and a maximum of five repre-

sentatives, appointed by the respective members. General 

Assembly functions may be termed deliberative, supervisory, 

financial, elective, and constituent. The first function 

refera to the provisions for discussion, study and reco~ 

mendation.11 It means discussion or consideration with a 

view toward choice or decision. The power of discussion 

implies the authorization to obtain the tacts and informa-

tion needed for discussion; Article 13 of the Charter re-

quires the General Assembly to initiate etudies tor the pur-

pose of promoting international cooperation in various fields. 

10. Marie and Louis Zocca, 21?.• ill•, p. 5• 

11. Charter of ~he united Nations, Article 13• 



Reports and information may be requested from other 

organs of the United Nations and legal opinions may be 

sought from the International Court of JUstice. The Gen-

eral Assembly's supervisory function refera to its powers 

of control and regulation of other organs and agenoies of 

the united Nations; as the central body, it reoeives and 

considera reports from the other. organs. Wbile the Seourity 

Council is coordinate with the General Assembly, its annual 

and special reports include an account of measures which it 

bas decided upon or taken to maintain international peaoe 

and security. These reports are disoussed by the General 

Assembly, and recommendations may result. 

General Assembly approval is required tor the Economie 

and Social Council to call international conferences, to 

make agreements with the specialized agenoies, or to request 

an advisory opinion of the International Court of JUstice. 

All UN funotions with regard to trusteeship agreements for 

nonstrategio areas are vested in the General Assembly, and 

the Trusteeship Council operates under its authority in re-

gard to auch areas. It is important to note that the General 

Assembly possesses the power to alter the terms of the 

Trusteeship Agreement or to termi nate it with the consent 

of the Administering Authori ti es, whereas the League Assembly 

_could_ onlr e.x&r.cise indirect control upon the Mandatory 

Power in determining whether a Mandated Territory had matured 



politically to a point where the Mandate was no longer ne-

cessary. Regulations for the appointment of the staff of 

the Secretariat are also established by the Assembly. From 

the standpoint of the financial tunction, General Assembly 

responsibility embraces budgetary arrangements of the UN and 

the apportionment of expanses among the members. 
12 The article providing for consideration and approval 

by the General Assembly or the budget or the Organization 

is important because it involves the power to review the 

work of the other organs when their expenditure esttmates 

are .presented, and to exeroise a degree or control by deoid-

ing which activities will receive rinancial support, and to 

wbat extent. The Assembly is free to establish its own 

criteria in deciding upon the assessments against each 

country. The basic principle has been that or ability to 

pay, although there have been deviations from the automatic 

application of this concept. First, a ceiling on the maxi-

mum contribution or any one member bas been recogni~ed. 

Some consideration bas been given to a per capita limitation 

on every member state, the contribution not to exoeed the 

per capita contribution of the member bearing the highest 

assessment. As a turther 11mit1ng factor upon the ability 

to pay standard has been the need for Assemb1y discretion 

in light of the inadequacy ~f statistical information in 

12. Ibid., Article 17 (1) • ........... 



some cases.13 The elective function ot the General Assembly 

has to 'do with the admission of new members into the UN, and 

the cboice of members for other organs.14 Election to m~ 
bership is accomplished by the General Assembly upon the 

recommanda ti on of the Securi ty Council. No new member c an 

be admitted without favorable affirmative action by the 

Assembly. A1so of Assembly concern is the basie for losing 

membership: a member with its contribution in arrears may 

lose its voting rights, and a member against which preve~ 

tive or enforcement action is being taken may be suspended 

by the Assembly upon Council recommandation, though the 

latter alone may restore it to the exercise of the rights 

and privileges of membership. The Assembly elects the six 

nonpermanent members of the Securi ty Council, all eighteen 

members of the Economie and Social Council, and some mem-

bers of the TrUsteeship Council. Acting as a coordinate 

body with the Security Council it participates in the elec-

tion of judges to the International Court of JUstice. The 

Secretary General is "appointed" by the General Assemb1y 

upon the recommandation of the Security Counci1. The co~ 

stituent function of the Assembly refera to the provision15 

14. 

Vandenbosch and Hogan, ~· .2..!1•, PP• 118-119. 

Ibid., PP• 122-123• -
Charter of the united Nations, Article 108. 
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that amendments to the Charter are proposed, or "adopted," 

by that body prior to their referral to members for ratifi-

cation. The General Assembly also partioipates with the 

Seourity Counoil in calling a general conference of members 
16 to review the Charter. 

The Seourity Counoil has the "primary responsibility 

for the maintenance of international peaoe and seourity.n17 

It is notioed that strategie trust areas (Pacifie Island 

Trust Territory} have responsibility to the Security Council, 

Whereas all other present trust territories have responsi-

bility to the General Assembly. The Security Council acta 

on behal.f' of a.J.l the members of the united Nations. Its 

main .f'Unctions are deliberative, enforcement, and elective. 

Under deliberative activities are discussion, investigation, 

and recommandation phases. In the case of international 

disputes, there is an obligation upon the parties to seek 

a solution by peaceful mea.ns of their own choioe. The 

Council may call upon parties to settle their disputes by 

suoh means, and it is speoifioally authorized to "investi-

gate any dispute 1 or any situation whioh might lead to 

international friction or give rise to a dispute, in order 

to determine whether the continuanoe of the dispute or 

16. Vandenbosch and Hogan, ~· ~., P• 123. 

17. Charter of the United Nations, Article 24 (1}. 

-126-



situation is likely to endanger the m ntenance of inter-

national peace and security.n18 

Appropriate procedures or s of adjustment at 

any stage of such a dispute or situati recommended: 

the Security Council is empowered to " the exis-

tence of any threat to the peace, brea peace, ar 

act of aggression and shall make reco 

what measures shall be taken in accor nee with Articles 

Forty-one and Forty-two, to maintain o restore interna-

-127-

tional peace and security."l9 cil, among other things, 

is responsible for formulating plans f r the establishment 

of a system for the regulation of ar Enforcement 

functions embrace the power to hat measures shall 

be taken to maintain or restore inter tional peace and 

security, if both peaceful settlement ng the parties and 

recommandations of the Security Counci fail in this ob-

jective. Initial steps in such case ld comprise inter-

ruption of economie, transportation, 
21 diplomatie relations. Military action is autborized if 

22 
these measures are unsuccessful. Elective functions of 

18. Charter of the United Nations, Article 23 (1). 

19· Ibid., - Articles 39f'f'. 

20. Ibid., Article 26. -
21. Ibid., Article 41. -
22. ill.!!•, Article 42• 



the Council inclUde responsibilities relating to the admis-

sion of new members and to the constitution of other organs 

of the UN; this iask is d1scharged along with the General 

Assembly.23 

The Seourity Council, like the League Council, is 

-128 ... 

the fulcrum of the World Organization, and in many sys acta 

like an Executive Committee of the General Assembly. Under 

the Covenant, matters relating to the Mandates were directly 

in the hands of the League Council which exercised super.-

visory authority and control over the Mandatory adm1n1stra-

tion.24 The Charter, on the other hand, deprived the Security 

Council of the supervision of the non-strategie Trusteeship 

but expressly vested it w1th 11a.ll f'unctions" relating to 

strategie area trusteeships.25 
The tuctions of the Economie and Social Council lie 

in the areas of studies and reports, discussion and reco~ 

mandations, and coordination. A charter provision stipulates 

tb.a.t "the Economie and Social Council may make or in1 ti a te 

etudies and reports with respect to international economie, 
26 social, cultural, educational, health and related matters •• ~ 

23·· Vandenbosch and Hogan, ~· ill•, P• 14l. 

8. 
24• Covenant, League ot Nations 1 Article 22 1 Paragraph 

25. Charter of the United Nations, Article 83.1. 

26. Ibid., Article 62 (1). -



The lamentable dearth of adequate statiatical and other in-

formation about economie and social conditions throughout 

the world has necessitated the compilation of tactual in-

formation and statistics by this international agency. The 

Economie and Social Council has made etudies dealing with 

auch subjects as the problems of refUgees, the world short-

age of houaing, the reconstruction of devaatated areas, and 

the economie statua of women. Cooperation in studying and 

reporting on international economie conditions leads in the 

direction of a definition of areas of agreement on important 

factual information and on the identification of the prob-

lems of general concern. It is an important phase of the 

practice of international cooperation. The authority of the 

Economie and Social Council to make recommandations extends 

to international cooperation in economie, social, cultural, 

eduoational, health, and related matters. In matters of 

coordination, the Economie and Social Council's most i~ 

portant fUnction extends and relates to the specialized 

agencies of the united Nations. It is provided that: 

the various specialized agencies, established 
by intergovernmental agreement and having 
wide international responsibilities, as de-
fined in their basic instruments, in economie, 
social, cultural, educational, health, and 
related fields, shall be brought into rela-
tionship with the United Nations ••• 27 

27. Charter of the United Nations, Article 57 (1). 
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28 The specialized agencies to wh!ch ~ererence is made ~e 

p~im~ily the inte~national agencies o~ o~ganizations cre-

ated by inte~gove~nmental agreement such as the Inte~national 

Labo~ O~ganization, the Food and A~iculture O~ganization, 

the United Nations Educational, Scientific and Cultural 

O~ganization, the Inte~national Bank fo~ Reconst~ction and 

Development, the Inte~national Monetary Fund, the unive~sal 

Postal union, the International Telecommunication union, 

the Wo~ld Health O~ganization, the Inte~national Refugee 

Organization, the Wo~ld Meteo~ological Organization, the 

Inte~national M~itime Consultative O~ganization, the Inte~­

national T~ade O~ganization, and of ext~eme conce~n to the 

p~oblem of inte~national aviation, the Inte~national Civil 

Aviation O~ganization. 

Unde~ A~ticle 57 of the Charte~29 and te~ms of the 

Convention on International Ci vil Aviation, wh! ch pro vide 

that that organization may, with respect to ai~ matters 

within its competence, arrecting world security, ente~ into 

~angements with any general organization set up by nations 

of the wo~ld to p~ese~ve peace;30 and ~the~, that the o~-

28. John Maclaurin, The United Nations and Powe~ 
Poli tics. New York: H~per and Bros. , 19"49, pp:-22itt;-;oarr.; How Peoples wo~k To~ethe~: The United NatiCES and 
the Specrai'ized A~--reë. ep~tmen~f Püb11o înrozama't!On, 
üN.' New Yo~k: M ttan Publishing Co., 1952, P• 58. 

29. Ch~ter of the United Nations, A~ticle 57 (1). 

30. Convention on International Civil Aviation, 
Article 64. 
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ganization may enter into agreements with international 

bodies for the maintenance of common service, for common 

arrangements concerning personnel and for facilitation of 

its work,31 an agreement was effected.32 

This agreement provides for reciprocal representa-

tion,33 exchange of information and documents,34 assistance 

to security council,35 assistance to the Trusteeship Co~ 

cil,36 non-selfgoverning territories,37 relations with the 

International Court of Justice,38 and liaison activities,39 

, among others. 

The Economie and Social Council is empowered to draft 

conventions for submission to the General Assembly with 

respect to matters falling within its competence.40 It may 

also call, in accordance with rules prescribed by the united 

31. ~., Article 65. 

32• "Agreement between the united Nations and the 
International Civil Aviation Organization," united Nations, 
Lake Success, New York, 1947. 

33· Ibid., Article III • -
34· ill.Q;·' Article VI. 

35· Ibid.' Article VII. -
36. ~-, Article VITI • 

37· ~-, Article IX. 

38. Ibid.' Article x. -
39· ~., Article XVIII. 

4o. Charter of the united Nations, Article 62 (3)• 



Nations, international conference on matters falling within 

its competence.41 

The International Court of Justice is the principal 

judicial organ of the united Nations. Provision is made for 

it in Article 92 to 96 of the Charter, and a detailed stat-

ute42 to govern i ts .functioning is made an integral part of 

the Charter by reference. The Court decides cases brought 

before it and gives advisory opinions on legal questions. 

For a case to reach it, it must involve a dispute or co~ 

tending claims between states; be justiciable, or subject 

to settlement on the basis of law; be reterred to the 

Court.43 JUrisdiction extends to all cases which the par-

ties refer to it and all matters provided for in.the 

Charter of the united Nations or in other international 

agreements. 44 
An indirect international judicial supervision over 

the Administering Authorities was a feature common to both 

Mandates and Trusteeship systems. Eight out of the eleven 

TrUsteeship Agreements closely follow a similar clause in 

all Mandates to the affect that: if any dispute whatever 

4J.. 
~. 

43· 

44· 

Ibid., Article 62 <4>• -
Statute ot the International Court of Justice. 

Vandenbosch and Hogan, ~- ~·, P• 193• 

Charter of the United Nations, Article 96. 
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should arise between the administering Authority and a 

Member of the United Nations relating to the interpretation 

or application of the provisions of this Agreement, auch 

dispute, if it cannot be settled by direct negotiation or 

other means, shall be submitted to the International Court 

of JUstice. 45 Thus the jurisdiction of the Court is limi-

ted to legal disputes invol ving only a Member State and a 

Trustee Power. The court then would tunction to interpret 

the terms of the Trusteeship Agreements. It is interesting 

to note that there is no express provision as above for ad-

judication of disputes in the Trusteeship Agreements for 

the Pacifie Islands Trust, New Guinea and Nauru territories. 

However, under Article 96 of the Charter, the General As-

sembly may request the International Court of JUstice to 

give an advisory opinion on any legal question concerning 

the Trusteeship System. Furthermore, the Assembly bas also 

authorized the Trusteeship Council to request an advisory 

opinion of the Court on legal issues "ar1s1ng w1th1n the 

seope" of its activ1ties.46 Prior to the existence of the 

Trusteeship System, the Permanent Court l:ad played only a 

11m1ted role in the supervising machinery of the Mandates 

45• u. N. "Treaty Series," Vol. 8 {1947), Article 
16 of Western Samoa, p. 80; Article 13 of French Togoland, 
P• 176 and the Cameroons, P• 140; Article 19 of Tanganyika, 
P• 102; British Cameroons, p. 132, and Togoland, P• 162; 
Article 19 of Ruand.a-Urundid p. 116; Article 22 of Italian 
Somaliland, u. N. "Document A/1294, 1950, p. 8. 

46. u. N. Document A/519.'. January 8, 1948, Resolu-
tion 171 (II) B, November 14, 19~7, p. 103. 
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System and bad indirectly assisted the League Council in 

settllng contentious questions.47 So far there has been no 

judioial dispute between an Admin1stering Authority and a 

Member State respectlng the interpretation or the applica-

tion of the provisions of the Trusteeship Agreement. How-

ever, an interesting case to be discussed later is the 1950 

decision by the International Court of Justice oonoern1ng 

the international statua of the South West Afrioa Mandate.48 

The Secretariat consista of the Secretary-General 

and the staff' of the united Nations • The Secretary-General 

is the "chief administrative officer"49 of the UN: his 

fUnctions include administrative and service, political, 

and representational tasks. In the first class of tune-

tiens falls the responsibility for organizing and direct-

ing the complex and varied activities which are necessary 

for the operation of the UN. The Secretary-General is 

obliged to oversee the performance of essential staff work 

in all of the organs of the UN. His political functions 

Oe~1ve from the prov1sion50 that 

47• Ne Feinberg, "La jurisdiction de la Cour Perma-
nente de JUstice internationale dans le systeme des mandats," 
Rousseau, Paris, 1930, p. 221. 

48. International Court of JUstice, Rtlo:rts ot ~dg­
mente, Advisoq ~inions and Orders, "Interna onal 'Sta'EiS 
of' south West fi ca, Adv!S'Ory Opinion, tt July 11, 1950. 
A. w. Leyden: Sijthoff, Sales No. 42, 1950, P• 133• 

49• Charter of' the United Nations, Article 97. 

50. ~., Article 99• 
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the Secretary-General may bring to the atten-
tion of the Securi ty Council any matter which 
in his opinion may threaten the maintenance 
of international peace and security. 

This makes it possible for the Secretary-General to present 

information and state opinions, to exercise initiative and 

wield influence. The representational tunction arises from 

the fact that the Secretary-General is the only person who 

stands for the UN as a whole.51 The secretariat, the UN's 

civil service, comprises a number of subdivisions: the 

nepartment of Seaurity Council Affaira, the Department of 

Economie Affaira, the Department of Social Affaira, The 

Legal Department, Conference and General Services, Admin-

istrative and Financial Services, the Department of Public 

Information, and the Department of T.rusteesbip and Informa-

tion from Non-Self-Governing Territories.52 The Department 

of Trusteeship and InfoDmation from Non-Self-Governing 

Terri tories of the United Nations Secretariat, like the 

Mandates Section of the League Secretariat, is the binding 

force between ( l) the meetings of the General Assembly and 

the Trusteeship Council, and (2) the 20,000,000 inhabitants 

of the eleven Trust Terr1tor1es and their sevan Administer-

!ng Authorities. The Department through continuous liaison 

51· 

52. 

Ibid., Article 98. -
Vandenbosch and Hogan, .QR.• ill•, PP• 182ft. 
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activities contributes to the effective international super-

vision over the Trust Territories. The Trusteeship Division 

bas four sections: (1) Trusteesbip Agreements, (2) Peti-

tions, (3) Reports, Questionnaires and Visita, and <4> Ter-

ritorial Analysis and Research. 

The Trusteaship Council is also one of the six 

principal organs of the united Nations, although it is, 

re1ative1y speaking, a subordinate body. It functions as 

an auxi11ary organ to the General Assembly in supervising 

the administration of nonstrategic trust territories, and 

to the Security Council in the case of strategie areas. It 

bas a composition differant from that of the Mandates Com-

mission of the League of Nations. \Vbile the members of the 

Mandates Commission were experts appointed by the League of 

Nations Council and were not representatives of their gov-

ernments, the Trustaaship Counc11 comprises member states. 

It is therefore a more vigorous politica1 body. The con-

siderations under1y1ng its organization ref1ect its member-

ship: (1) members aàministering trust territories, (2) 

auch of the permanent members of the Security Counci1, i.e., 

the Five Great Powerà, as are not administering trust ter-

ritories, and (3) as many other members elected for three-

year terms by the Gener31 Assemb1y as may be necessary to 

equa1ize the number of members who administer and those 

who do not administer trust territor1es.53 The Trusteeship 

53• ~., P• 170. 
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Council assista the Assembly in supervising nonstrategio 

trust areas and the Counoil in performing "those functions 

of the United Nations under the trusteeship system relat-

ing to politioal, economie, social and eduoational matters 

in the strategie areas.n54 It oa~ies out its tunotions 

ohiefly in tbree ways: (1) by oonsidering reports submit-

ted by the administering authority, (2) aooepting and ex~ 

ining petitions, (3) sending missions to investigate con-

ditions in the trust territories. Eaoh administering au-

thority must submit an annual report for eaoh of its trust 

territories. In preparing this report it must follow a 

detailed questionnaire of nearly 250 questions prepared by 

the Trusteesbip Counoil on the politioal, economie, social, . 

and eduoational advanoement of the trusteeship territories.55 

Under an agreement with the united Nations, ICAO 

agrees to oooperate with the Trusteeship Counoil in carry-

ing out its tunotion, and in partioular agrees that it will 

to the greatest extent possible render auch assistance as 

the TrUsteeship council may request in regard to matters 

with which the organization is concerned.56 

~. 

55· 

Ibid., p. 173· ........... 
Charter of the United Nations, Article 88. 

56. Assistance to the Trusteeship Counoi~A~esment 
Between the United Nations and the International c!V71 IV!a-
~ organïzation, U. N., Lakë Süëoess, 1947, Article a:---
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1. The Transition !.!:2!!! Mandate ~ Trusteeship Statua 

Trusteeship under the aegis of the United Nations 

goes back to the Mandate System of the League of Nations. 

This again had two roots: necessity and idealism. It was 

necessary for the victorious powers to dispose of the 

colonies taken from the defeated powers, and they found it 

difficult to agree on how to divide the spoils and openly 

to annex territories in the face of their public promises 

during the war. These difficulties opened the door to the 

idealists who for decades had been urging justice for colo-

nial peoples. The Mandate system was the result. The 

League supervised the administration through a specially 

appointed Mandates ComDdssion.57 

After the second worid war a similar situation arose. 

Some of the old mandated territories had gained independance, 

others remained, and new territories, whether mandated or 

not, were taken from the defeated power a. The Trusteeship 

system of the united Nations was the result. The theory 

behind it has been that trust territories are not owned by 

the administering powers but held in trust for their 1~ 

habi tanta until they are able to stand on their own. In 

the interim the admin1stering government is accountable to 

the united Nations for its stewardship. Trusteeship obli-

57• Maclaurin,~· 2!l•, p. 329. 



gations are mo:re tightly drawn tha.n unde:r the League and 

the supervision of the Trusteeship Council, acting under 

the General Assembly, is c1oser.58 

At the mid-point of the twent1eth centl.U"y, one-t en th 

of the wo:r1d's peop1es 11ved in non-self-governing terri-

tories. The resources of these territories, their potenti-

ality as markets, their manpower, their strategie location, 

and their military weakness have in the past invited ri-

va.1ries among nations which desired to extend control over 

them. International friction arising from the situation 

has contributed in substantial degree to the tomenting of 

wars. The two hundred million people of these dependent 

territories are becoming 1noreasing1y aware of their stra-

tegie and commercial importance to the wor1d. They have 

been chafing under political, economie and social disabil-

ities. Their demanda have been for greater participation 

in the management of their own governmental affaira, tor 

freedom from disease, hunger and malnutrition, and for op.. 

portuni ty to participa te in f'u1:J. degree in the economie 

development of their countries. Many are becoming restless 

under foreign control. Organized na.tionalist torees in 

many of the dependent territories are today insistent1y 

demanding a greater or at least an independant voioe in the 

management of their own atfa1rs.59 

Ibid. -
~9. Ralph Bunche, "The International Trusteesh1p 

System, Peace 2a Earth. New York: Hermitage House, 1949, 
PP• 113-114. 
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The so-called colonial powers have not, perhaps of 

necessity, been insensitive to the needs and demanda of 

these peoples in the modern world. Consequently, there are 

to be found empires in the process of reorganization; new 

states emerging; liberal constitutional changes evolving; 

educational, health and social welfare measures increasing; 

new economie and development plans being introduced. It 

was recognized at the San Francisco Conference, where was 

technically born the united Nations, that the well-being 

of colonial peoples was a matter of vital international 

concern. The world was no longer to rely upon a traditional 

bumanitarian and exclusively national approach to the prob-

lem of colonies. National and international self-interest, 

as wall as the moral pressure o:f humanitarianism, motivated 

the Charter provision on Trusteeship and Non-Sel:f-Governing 
60 Terri tories. 

In the broad interest o:f world peace, as well as 

because of concern :for the well-being of the dependent 

peoples, three of the nineteen chapters of the Charter of 

the united Nations are devoted to the non-self-governing 

peoples. TWo of these chapters--XII and XIII--are devoted 

to the Trusteeship System, which has ta.ken the place of 

the League Mandates System. Chapter XI is a Declaration 

Regarding Non-Self-Governing Territories which goes far 

Go. ~·, P• 114. 



beyond any previous international instrument in the respon-

sibilities undertaken on behalf of colonial peoples. ~le 

the Mandates System of the League of Nations was a great 

step forward in increasing international responsibility for 

the peoples of dependent territories, introducing a new 

element of formal and direct responsibility to the inter-

national community through the media of annual reports sub-

mitted by the administering powers to the Mandates Commis-

sion, the advent of the second world war caused a suspension, 

for all practical purposes, of the operations of the Mandates 

System. The clearly existent need for a system of inter-

national supervision and administration of non-self-gover~ 

ing territories which bad a wider scope, broader tunctions 

and powers, and greater potentialities than that of the 

Mandates System was to large degree fUlfilled by the Inter-

national Trusteesh!p System that rose from the ashes of the 

great war for survival and the attempts made for harmony 
61 and coordination at the San Francisco Conference. 

A major departure in the Trusteeship system from 

the League Mandates System is that the overall reins of 

the trusteeship system were placed in the hands of the Ge~ 

eral Assembly of the UN rather than the Se~Council, 

except for "strategie trusts," wbich are under the Council. 

Wbile anti-imperialist states tended to welcome this change, 

61. ~·1 P• 115• 
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the united Kingdom suggested that all trust-administering 

states and the trusteeship co~ssion report to the Economie 

and Social Council on non-security matters and to the se-

curity Council on security questions. The United States 

plan, providing :f"or exercise by the General Assembly of UN 

tunctions bearing upon non-strategie territories, and as-

sistance by the Trusteeship Council in œrrying out these 
62 :f"unctions, was adopted and incorporated in the Charter. 

Since the League Assembly, though lacking explioit consti-

tutional authori ty, boldly assumed the right to debate man-

date questions, the role assigned the General Assembly is 

not wholly new but a turther development of the League 

pattern. The fundamental importance of this change is 

that it has been indicative of a change in the direction 

of a broader, freer and more anti-colonial scrutiny of 

trusteeship problems.63 

Strategie trusts were placed under the Security 
64 . 

Council, 1 t being provided that the Trusteeship Council 

might assist in tbe performance of UN functions.65 
This move by the United States was seconded by the Soviet 

62. Charter of the United Nations, Article 85. 

63. Cheever and Haviland, 21?.· ill•, p. 308. 

64. Charter of the United Nations, Article 83 (1). 

65. ~., Article 83 (3). 



Union because the Russians could exert greater influence 

in the Council than in the Assembly. The 'United Kingdom 

opposed this view because it jeopardized the effective 

handling of economie and social problems in the strategie 

areas; it would be difficult "to draw a hard and fast line 

separating strategie from non-strategie areas"; and great 

power control of security fUnctions within trust areas 

could be assured just as effectively by placing those tune-

tians, rather than whole geographie areas, Wlder the Se-

-143-

66 curity Council's supervision. The British view was finally 

embodied in Article 84 of the Charter which provides that 

"it shall be the duty of the administering authority to 

ensure that the trust territory shall play its part in the 

maintenance of international peace and security.n67 The 

striking difference between the role of the Security Coun-

cil and that of the League Council in trusteeship matters 

is that the former is not responsible for supervising the 

entire t:rusteeship system, but merely security aspects at-

tecting the maintenance of peace. The Council may exercise 

this limited authority w1th regard to either non-strategie 

trusts, in accordance with the Couneil's general security 

responsibilities, or strategie trusts. Over the latter 

66. Cheever and Haviland, ~· .2.!i•, p. 309. 

67. Charter of the United Nations , Article 84. 



territories the permanent members can wield a veto on all 

questions, including economie and social matters, on the 

assumption tbat they are all related to international se-
68 curity. 

With respect to the Trusteeship Council, membership 

thereof' was signif'icantly different from that of the League 

Mandates Comndssion. The members were to be "specially 

qualified" sta te representatives, rather than indi vi dual 

experts without f'ormal governmental connections, and to . 

be divided equally between administering and non-adminis-

tering states. The major disruptive influence was the 

-J.4ly. 

Soviet Union•s insistance that all permanent members of' 

the Security Council, whether administering trust terri-

tories or not, be admitted to the Council. The anti-colonial 

forces wanted the number of non-elected members to be 

balanced by an equal number of' Assembly-elected members. 

The united States and pro-colonial countries, while bowing 

to the Soviet proposa!, wanted a balance of administering. 

and non-administering powers. The Charter provision69 

sought to balance the interests by providing for membe~ship 

of members administering trust territories, permanent me~ 

bers of' the Security Council, and "as many other ~ers 

68. Hearing before the Committee on Foreign Rela-
tions on the Charter of' the United Nations. JUly, 1945, 
u. s. Senate, 79th Congress, lst session, PP• 315-3lb. 

69. Charter of the Uhited Nations, Article 86. 



elected for three-year terms by the General Assembly as may 

be necessary to ensure that the total number of members of 

the Trusteeship Council is equa1ly divided between those 

~embers of the united Nations which administer trust terri-

tories and thosa which do not l 70 

Opening the first session of the Trustaeship Co~ 

cil on March 26, 1947, the Seoretary General of the UN 

indicated one difference of mechanism between the League 

of Nations and the UN, in that "for the first time in 

his tory a permanent international body, whose membership · 

is oomposed solely of official representatives of ~over~ 

ments, is assembled to deal exclusively with the prob1ems 
71 . 

of non-self-governing people a." Whereas the League Coun-

cil acted through its Permanent Mandates Commission of 

private citizens, the General Assembly, exoept for strategie 

trust terri tories which are reported direct1y t o the Se-

curity Council, acta through the Trusteeship Council co~ 

posed equally of trustee and nontrustee states--inoluding 

the fi ve permanent members of the Seouri ty Council. Wh11e 

soma frankness and impartiality may have been sacrificed 

by the substitution of official representatives for pr1vate 

representatives, the recommandations of the Trusteeship 

70. ~., Article 86 (1) (c). 

71. United Nations, Trustaesbip Counci1, Official 
Records, First Year, First Session, March 26, 1947-Apri1 28, 
1947, P• 1. 



Council bear the weight and respons1b111ty of governments. 

Wherea.s the members of the Mandates Commission rarely vis-

ited a mandated territory, under the UN annual visita have 

been arranged for four-man visiting teams by the Trustee-

sbip Council in collaboration with the administering powers. 

Within the first three years of its existence the Council 

sent vi si ting missions to East A:f'rica, West A:f'rica and the 

Pacifie. Late in 1952 a four-man team representing Aus-

tralie., El Salvador, Belgium, and China visited the Togo-

lands and the Cameroons under British and French administra-

tions, while early in 1953 another team representing the 

Dominican Republic, Great Britain, France and Syria was 

dispatched to the Pacifie Islands placed under the united 

States administration, Nauru and New Guinea under Austral-

lan administration, and Western Samoa under New Zealandts 

admin1stration.72 

A basic difference between the Colonial System and 

the International Mandates or Trusteeship System is the 

provision in the latter for international supervision over 

the Trust Territories. A key element, wbich pervades the 

administration of the Trust Territory, is the prinoiple of 

international accountability whereby the Trustee Power 

exercises its authority in accordanoe with the decision of 

the international community, and the feelings of the inhab-

72. Mangone, 22• ~., pp. 229, 230. 
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itants or beneficiaries of the Trust. Whereas the League 

permitted written petitions to be sent from a territory 

only through the manda. tory power, the rules of the Trustee-

ship Council allow the Secretary-General to accept petitions 

either through the administering authority or directly for 

submission to the Council. In soma instances even oral 

testimony from a petitioner is permitted. ~le many of 

the petitions that have been submitted are trivial, they 

are another deviee to publicize actions within a trust 

territory, and they do come under the eye of fellow states 

who may call for an explanation. At its tenth session in 

1952, by way of illustration, the Trusteeship Council went 

to work on 301 petitions from African territories and one 

from New Guinea. Seventy-one petitions were actually ex-

amined and decisions were granted on thirty-five. Thus, 

the Trusteeship Council and the General Assembly, with its 

universal forum to discuss the recommandations of its own, 

have pursued the shining ideals of the Permanent Mandates 

Commission and the League. Certainly the Trusteeship Coun-. 
cil has been stymied at times by the jealousy, inertia, or 

downright obfuscation of' the administering power, but it 

bas constantly probed, exposed, and encouraged the very con-

science of' international society in respect to dependent 

peoples.73 

73• united Nations, ~he International Trusteeship 
System and the Trusteeship Council {1949>• Department of 
Public Information; Mangone, .2E.• .2!.1•, p. 230. 
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The trusteeship system, in essence, is a new wine 

in an old bottle, richer, more potent, and of greater po-

tentiality. The basie similarity between the two is clearly 

evident in the eontinued emphasis on the voluntary submis-

sion of territories, direct "administration" by national 

states (although the United Nations Charter leaves room 

for international administration), and only "supervision" 

by the international organization with no power to command, 

merely to veto, recommend, and publ1c1ze. The differences 

between the new and old are chiefly in the direction of 

expanding the horizons of the trust populations. Giving 

over-all supervisory authority to the Assemhly places trus-

teeship problems under the wing of a larger and a more anti-

colonial forum than the League Council. Making the Trus-

teeship Council a "principal organ" composed of governmental 

representatives, rather than a body of independant experts, 

with strong anti-colonial representation, bas made it more 

authoritative and less conservative than the Mandates Co~ 

mission. The objectives of the trusteeship system, to 

whieh attention will be .presently given, are more vaguely 

expansive, more commi tted to independance as the ideal goal, 

and more concerned with general economie and social progress 

than was the mandates system. Two other changes may or may 

not benefit the dependent peoples: the new emphasis on 

compelling the territories to share the burdens of collee-



tive seourity and on moditying the Ropen door" policy in 

the interests of these peoples.74 

The polioy orientation of the new provisions for 

direct international administration, as well as those for 

the submission of other than ex-enemy and former mandated 

areas to trusteeship, ~- unquestionably intended to favor 

the non-self-governing populations. New and stronger in-

struments have been plaoed in the hands of the international 

organization in the form of visiting missio~ examination 

of direct and oral petitions, and specifie authority to 

formulate questionnaires whioh the administering authority 

is compelled to answer. There has been a general spirit 

of expansion throughout the system. The pertinent ohapters 

of the Charter are far more comprehensive than the te~ 

of the twenty-second article of the Covenant. The Trustee-

ship Council's rules are four times as long as the Mandate 

Commission•s. The new questionnaire contains three times 

as many questions as the old one. The Secretariat trustee-

sh!p staff is six times as large as in League days; its 

budget ten times that of its predeoessor. This growth is 

all the more notable in view of the decrease in the number 

of trust territories from fourteen to eleven.75 

74• Cheever and Haviland, 22• ~., p. 323. 

75• ~., PP• 323-324• 
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Of perhaps primary importance is the political tact 

that since 1919, the problem of colonialism has become more, 

rather than lesa, intense; and the mood of the international 

organization more, rather than lesa, anti-colonial. The 

growth of the trusteeship system is both e.xplained and 

justified by the tact that its shadow falls far beyond the 

mere handtul of trust territories; it falls across all de-

pendent lands. These are the areas in which the 170 mil-

lion dependent people who live outside the trusteeship 

system are to be found. While the relationship of the UN 

to these peoples is only a thin thread, it is still stronger 

than that that e:x:isted under the League. Covenant Article 

23 provided merely that League members "lecure just treat-

ment or ••• native inhabitants" and recognize a few special 

responsibilities toward all peoples regarding labor condi-

tions, traffic in women and children, traffic in drugs and 

arms,and health. The UN Charter, on the other hand, con-
76 . 

tains an entire ehapter which deals exclusively with the 

aembers' obligations toward their non-self-governing ter-

ritories in a far wider range of areas and compels the 

inembers to report regularly to the UN on conditions in those 

terri tories. 

76. Charter of the United Nations, Article&73-74; 
Bunche, ~· ill•, P• 123. 
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2. Territories Under !h! Trusteeship System 

One of the most complex of legal problems is the 

location of sovereignty over the Trust Territory. An Amer-

lean jurist observed in 1919 that: "It is not an over-

statement to say that nine-tenths of all international con-

troversies arise over questions pertaining to the possession 

of sovereignty and the conflicts of sovereign rights ••• n77 

In 1946, the British representative, Ivor Thomas, declared 

that "the question of where sovereignty of trust terri tories 

resided was a complicated point of international law and 

could not be decided by a vote of the General Assembly.n78 

The problem of sovereignty over Trust Territories is i~ 

·tensified because of the words "as an integral part" in 

six Trust Agreements; of the retusal of the union of South 

Africa to place the mandate of South West Africa under 

Trust; of the resolution of the General Assembly for flying 

the UN flag over theae Territories; and of the "Administra-

tive Union" of sorne of them w1th the ne1ghbor1ng oo~onial 

area under the sovere1gnty of the same Aàministering Au-

thority. 

77. R. Lansing, "Some Legal Questions of Peace Con-
ference," American Journal of International Law, Vol. XIII, 
p. 64o. - -

78. General Assembl7, o. R., First Session, Part II , 
Fourth Comm., Part I , A/C, 4/85, December 11, 1946, p. 160. 



The theory that sovereignty resided either in the 

League of Nations or the United Nations 1s untenable. Sup-

porters of this theory in the days of the League depended 

upon the words of the Covenant and of the preambles of the 

Mandates which empowered the Mandatory Powers to administer 

the Mandates "on behalf of the League of Nations." However, 

the League lacked the essential features of a sovereign 

state territory, population, and force--and it exercised 

moral rather than legal control over its members. Lord 

Balfour declared that "The Mandates were nei thar made by 

the League nor can they in substance be al tered by the 

League ••• that the League is not the author of the policy, 

but the instrument.tt79 It could be argued that the UN is 

sovereign over the Trust Territoriea because of 1ts right 

of approval of the Trust Agreements and of final disposi-
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tion of Trust Territory. However, the consent of the Ad-

ministering Authority as a contracting party is indispensable. 

The UN "cannot establish itself as an administering author-

ity or confer the trusteeship administration upon a state 
8o by a unilateral act." In Kelsen's opinion the Charter 

has ruled out the possibility of concluding a Trusteeship 

79• Lea~e of Nations, Official Journal, III Year, 
June, 1922, at 547• 

8o. Kelsen, 2R,• _ill., p .. 693• 



Agreement only by the Organization as a territorial sover-

eign and a state designated as Administering Authority. 

As to the theory of sovereignty residing in the Man-

datory, this was refuted by the International Court of 

Justice in its recent (1950) advisory opinion on the ques-
81 tion of South West Africa. Earlier, it was observed: 

"If the theory that the Mandatory State is the holder of 

sovereignty is accepted, a surprising conclusion would 

then be reached. For ••• we must conclude that the Mandatory 

Power will be governing a part of its own territory, not 

by its own sovereign right but rather on behalf of the 
82 

League of Nations." There is a somewhat stronger argu-

ment for the theory that sovereignty is with the Adminis-

tering Authority. The terms of the Trusteeship Agreements 

(excepting New Guinea and Somaliland) provide for "fUll 

powers of administration, legislation and jurisdiction 

over the territory." However, the Administering Authority 

does not possess any right of cession or alteration of the 

statua of the Trust Territory without approval of the Gen-

aral Assembly. Kelsents view is that "the state, which in 

its capacity as a territorial sovereign~places a territory 

under trusteeship and becomes the administering authority, 

129. 
81. International Court of Justice, ~· ~., p. 

82. Min. P. M. c., III Session, 1922, Annex 2, 
P• 200. 
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retains its sovereignty, though restrieted by the trustee-

ship agreement, unless there is a contrary provision in 

the agreement.n83 The practical question is, of course, 

whether the state placing territory in trusteeship in tact 

had sovereignty over the conveyed territory.B4 The u. s. 
representative stated in Security Council that Japan never 

possessed sovereignty over the former Mandated Pacifie 

Islands and that the u. s. did not intend to extend u. s. 
sovareignty over this Trust Territory.85 The Trust Agree-

ment for Somaliland expressly deprives Italy of sovereign 
86 rights over the Terri tory. The ultimate aim of self-

gover:nment or independance of these territories "emphasizes 

the absence of the intention to transfer sovereignty to the 

Administering States.n87 

Perhaps the strongest moral argument finds sover-

eignty resting in the inhabitants of the mandated or· trust 

territories. If the objective or full self-government or 

independance as provided in Article 76 is implemented, the 

sovereignty is in the people. "The essence of both the 

8;. Kelsen, ~· ~., P• 690. 
84. See Chapter II, Section 3• 

85. Security Council, o. R., 2d Year, No. 23, 116th 
meeting, March 7, 1947, PP• ~71-472• 

86. General Assembly, o. R., Fifth Session, Supp. 
No. 10, Doc. A/1294, p. 10. 

87. L. Oppenheim, ed. Lauterpacht, ~· .~., Vol. 
1, P• 216. 
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Mandates System and the Trusteeship System was tha.t the 
88 

title of a. territory under trust belongs to its people ••• " 

The foregoing represented the thinking of the non-colonial 

powers. At the plenary meeting of the ninth Assembly, 

Trujillo of Ecuador observed tha.t "nations which have not 

reached full self-government, as it were, incomplete States 

which, while possessing the element of population and ter-

ritory, lack only government or, in other words, the capa-

city of self-determination and self-rule. For that reason, 

possession of their own territory is the inalienable right 

of the non-self-governing peoples and never of the adminis-

trators ••• n It is interesting to note, however, the Indian 

proposal to insert into the Trust Agreement a clause relat-

ing to the restoration of all public property to the peo-

ples in recognition of their 11right to sovereignty and 

independance" on termination of the Trust, wa.s rejected by 

the Administering States.89 Had this clause been intro-

duced into the Trust Agreements there would have been a 

strong legal fiber to implament the numerous moral fibers. 

a. Objecta of ~ Trusteeship System 

I t was felt generally at the termination of the 

second world war that the basic principles of the Mandates 

88. General Assembly, Journal No. !!J:, supp. No. 
4-A/C. 4/6, P• 16. 

89. General Assembly, Journal No. ~' supp. No. 
4-A/C • 4/45, P• 13• 

-155-



System of the League of Nations had stood the test of ex-

perience, that they were fully in conformity with the 

bumanitarian objectives which official declarations and 

public opinion included among the major purposes of the 

war, and that they ought to be made an integral part of 

the new international organization. This notwithstanding 

the fact that improvements were felt to be needed and tbat 

steps were to be taken to affect them. That a change of 

name and machinery were brought about bas been denied to 

have connoted an intention to limit the purpose of the sys-

tem,90 except with regard to territories which were to be 

granted independance. 

The framers of the trusteeship system staked out 

much more expansive, but less explicitly dafined, objec-

tives than in the casa of the League mandates system. This 

was attributable to conflicting viewpoints: interests like 

those of the United Klngdom sought to have a flexible 

framework within which to fit their own concerne, Pesigned 

as they were to the tendency to strengthen, rather than 

weaken, the mandates system and concept; anti-colonial 

powers, such as the United States, on the other hand, sought 

to~ to hava flexibility so that the trusteeship system and, 

its objectives might grow to meet changing circumstances. 

Moreover, whila the League Covenant providad for tbree 

90. Oppenheim, ~· ~-, P• 223. 



types of mandates, each with its own distinctive set of 

objectives, there sprung from the UN Charter only one breed 

of trusteeship, singular in objective, or set of objectives. 

The objectives were embodied in the Charter.91 They 

were pre-eminently that of (1} Maintaining peace and se-

curity on an international basis; (2} Assisting in the 

direction of political advancement; (3) Assisting in the 

direction of economie and social advancement. Insofar as 

international peace and security are concerned, the memory 

of the breach in the terms of the Covenant of the League 

motivated soma change. In 1919 President Wilson and others 

thought seriously of· disarmament, and, in that spirit, man-

da tory powers were barred, with respect to "B11 and "c" ter-

ritories, from the "establishment of fortifications or 

military and naval basesn and 11military training of the 

natives for other than police purposes and the defense of 

territory.n But the Japanese not only armed their Pacifie 

Mandates and used them as bases for attaok in World War II, 

but also benefited from the naked condition of the mandated 

territories in the hand.s of Australia and New Zealand (New 

Guinea, Nauru, and Western Samoa). Deriving from this was 

the provision incorporated in the Charter of the UN deal-

91. Charter of the United Nations, Article 76. 
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ing with strategie areas,92 and the first stated objective 

of the trusteeship system.93 

Although the united States began its trusteeship 

planning by avowing an obliga~ion to adhere to "independance" 

as a primary objective, it had, by the time of the San 

Francisco Conference, compromised sufficiently with the 

pro-colonial forces to speak in more chastened terms of 

"political advancement11 and "progressive development toward 

self-government.n94 It was the Soviet Union, China and 

other more radical anti-colonials that w anted the term "in-

dependance" specifically mentioned. British influence 

operated to modity the term "self-government" with the 

qualifying phrase, "as may be appropria te to the particular 

circumstances of each territory.n95 The final compromise 

was not to mention "independance" specifically in Che.pter 

11 of the Charter, dee.ling with all non-self-governing peo-

ples, but to include it under the trusteeship system in 

Chapter 12. Article 76 (b) ree.ds thus as follows: 

92. Charter of the United Nations, Articles 82-83. 

93• ~., Article 76 (a). 

94• united Nations, Documents of the United Nations 
Conference on International Orge.nization, San Francisco, 
1945 (New York and London: UN Information Organizations, 
1945-1946), III, P• 599• 

95• Charter of the United Nations, Article 76 (b). 
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••• to promote the political ••• advancement of 
the inhabitants of the trust territories and 
their progressive development toward self-
government or independance as may be appro-
priate to the particular circumstances of 
each territory and its peoples and the freely 
expressed wishes of the peoples concerned, _ 
and as may be provided by the terms of each 
trusteeship agreement ••• 

Uhder the League mandates system, independance and consid-

eration of the "wishes" of the 11 connnunities" were specifi-

cally pledged only in the case of the "A" mandates. Nei thar 

independance nor self'-government was mentioned in the case 

of "B" and 11C11 mandates. 

In the area of economie and social advancement the 

major conflict was between the countries like the United 

Kingdom that wanted this objective left vague and flexible, 

and those like Australia, that wantéd to transplant to the 

Charter soma of the principles embodied in the League Cove-

nant, such as those relating to freedom of conscience, 

freedom of religion, suppression of traf'fic in slaves, arme 

and liquor. At the behest of the United States a passage 

on 11 human r1ghts" was finally added, and, at the request of 

the Soviet Union, "educational advancement" was included. 

Otherwise the details of the League Covenant were assumed 

to be implicit in the broader united Nations framework. As 

adopted, Article 76 (b) and (c) reads: 

b. To promote the ••• economic, social, and 
educational advancement of the inhabitants ••• 
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c. To encourage respect ~or buman rights and 
fundamental freedoms for all without distinc-
tion as to race, sex, language, or religion, 
and to encourage recognition of the inter-
dependance of the peoples of the world ••• 

In connection with the matter of equal treatment, the United 

states advocated "nondiscriminatory treatment ••• with respect 

to the economie and other appropriate civil activities of 
96 the nationals of all member states." The united Kingdom 

was opposed to such an explicit and far-reaching commitment 

-160-

on the grounds that i t perpetuated, in the case of "B" man-

dates, a principle that bad allowed exploitation of re-

sources that had occasionally been harmful to native interests 

and would compel "C" mandates to observe a principle which 

they had not been obliged to do under the League. The 

Netherlands emphasized the former point; the Union of South 

Africa, the latter. The final compromise was incorporated 

into the Charter: 

to ensure equal treatment in social, economie 
and commercial matters for all members of the 
united Nations and their nationale, and also 
equal treatment for the latter in the admin-
istration of justice, without prejudice to 
the attainment of the foregoing objectives and 
subject to the provisions o~ Article 80 (pro-
tecting e:xisting rights under the League man-
dates).97 

96. United Nations Conference on Inte~ational Or-
ganization, ~· ~·~ P• 599• 

97• Charter of the United Nations, Article 76 (d). 



Implementation o~ the objectives of the Trusteeship 

system has called into play many o~ the tools with which 

the UN and the Trusteeship Council have been provided. The 

question o~ what kinds o~ territories would be subjected to 

the trusteeship system was decided by the Charter when it 

listed the territories held under mandate, the territories 

to be detached from enemy states as a result o~ World War, 

and the territories voluntarily placed under the system by 

states responsible ~or their administration.98 The ques-

tion o~ who was to decide what territories should be placed 

under trust was resolved in the same provision. The matter 

of ~ormulation o~ the trusteeship terms was dealt with in 

the article which provided that: 

The terms o~ trusteeship ••• including any 
~~~ or emendment , shall be agreed 
upon by the states directly concerned, in-
cluding the mandatory power in the case of 
territories held under mandate by a Member 
of the united Nations, and shall be approved 
as provided for in Articles 83 and 85. 99 

In the case o~ the League mandates, the dra~t agreements 

were ~irst negotiated by the Allied and Associated Powers 

tbrough the Allied Supreme Council, and then examined and 

approved by the League Council. The question of the agenoy 

to be entrusted with direct administration was the subject 

98. Charter of the United Nations, Article 77• 

99• ~., Article 79• 
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of considerable discussion, it having been proposed that 

the international Organization itself do the administering, 

instead of a single state or group of states. The pro-

vision adopted permitted flexibility: 

The trusteeship agreement sball in each case 
include the ter~ under which the trust ter-
ritory will be administered and designate 
the authority which will exercise the admin-
istration of the trust territory. Such au-
thority, hereinafter called the administering 
authority, may be one or more states or the 
Organization itselt.lOO 
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In fact, all trust territories so far have one state as 

administering authority although Nauru is nominally in trust 

to three states, as it was when a mandate. The possibili-

ties of administration by more than one state have been 

contemplated nevertheless. Korea, by the Moscow declaration 

of 1945, was to be under four-power trusteeship. The ~ 

ian colonies were proposed in 1945 by the United States and 

in 1949 by the Soviet Union for administration by the or-

ganization itselr. The Trusteeship Council itself was 

placed under a duty to administer Jerusalem, although not 
101 

as a trust territory, in 1949• 
The weapon that is publicity is another in the arsenal 

of tools of the Trusteeship Council. The annual question-

100. ~., Article 81. 

101. Eugene P. Chase, The United Nations in Action. 
New York: McGraw-Hill Book Co~95d, P• 294. --



naires and reports that must be submitted serve as an ex-

tremely searching deviee. The assembly lina process by 

which individual annual reports are sifted is systematic: 

(1) a report based upon the questionnaire must be submitted 

to the United Nations within four months of the end of the 

year it covers; (2) written questions may then be directed 

by members of the Trusteeship Council to the administering 

authorityts "special representative"; (3) the Council's 

oral consideration of the report begins with an opening 

statement by the special representative; <4> this is fol-

lowed by questioning; (5) there is general debate; (6) the 

views expressed are incorporated in a report prepared by a 

small ~ .h2.2. drafting committee; and (7) atter this r epozot 

is finally adopted by the Council it is inc6zoporated in a 

report for the Assembly. The questionnaizoe and report sys-

tem goes far beyond the League process in both coverage and 

intensity. It has been czoiticized on the gzoound that the 

questioning is too long and complicated, zoequires excessive 

effort on the part of the local administrators, reveals zoe-

grettable lack of understanding of and sympathy fozo the 

administezoing authorityts problems, tends to be superficial 

and incomplete, is uncoordinated with the visiting missions 

and petitions, and is so far behind the pace of events that 
102 the Council lacks control of current policies. 

102. Cheever and Havi1and, 22• ~., P• 319. 



In the action that can be taken on the petitions 

forwarded by trust territories, to the extent that they do 

not seek to defy "judgments of competent courts of the ad-

ministering authority or ••• lay before the Council a dispute 
103 with which the courts have competence to deal"; in the 

provision that sanctions "periodic visita to the respective 

trust territories at times agreed upon with the administer-
104 ing authority"; in the acknowledged right of the Security 

Council to deal with trusteeship violations as potential 
105 disturbances or threats to the peace, additional measures 

were made available to the Trusteeship Council by way of 

making trusteeship statua something more than a vague, 

transient matter, subject to the whim of the administering 

authority. In these measures it is apparent that, in the 

political context of the postwar world, the emphasis is 

more upon the promotion of the advancement of the i:nhabi-

tants of the trust teri'i tories. These areas a!'e not areas 

for exploitation by the administering powers, but are areas 

where the development of backWai'd peoples is stipulated to 
106 be an international concern. 

103. UN Doc. T/1/Rev. 1, Rule 81. 

104. Charter of the United Nations, Article 87. 

105. UN Conference on International Organization, 
22• ~., III, P• 616; X, PP• 547ffe 

106. Chase, ~· ~., P• 297• 
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b. Trusteeship Agreements 

The Trusteeship Agreements are of fundamental impor-

tance since they constitute the basic laws which are appli-

cable in the day-to-day administration of more than twenty 

million inhabitants of the Trust Territories. In each case, 

the Agreement was voluntarily signed between the prospective 

Administrating Authority in ~ facto control of the Terri-

tory and the States directly concerned on the one hand, and 

the international organization which was to exercise the 

supervising authority on the ether. As legal instruments 

distinct from the Charter, they possess "a diapositive or 

conveyancing as wall as a contractual character.11107 
To become a Trust territory an area must have the 

country responsible for it present the draft of a Trust 

Agreement for approval by the General Assembly. The agree-

ments vary, but, in general terms, most contain these basic 

elements: a definition of the territory, name of the pro-

posed Administering Authority, a description of its rights 

and obligations, and its promise to submit any dispute with 

another UN member over interpretation or application of the 
108 agreement to the International Court of JUstice. The 

107. C. Parry, "Nature of Trusteeship Agreements, 11 

British Yearbook of International ~~ Vol. XXVII, p. 185. 

108. Eleanor Roosevelt and William DeWitt, UN: Todaz 
and Tomorrow. New York: Harper & Eros., 1953, P• ~. 
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obligations of the administering authority entail adminis-

tration so as to achieve the basic principles of Trusteesbip 

as contained in the Charter; to be responsible for the 

peace, order and good government of the territory and to 

ensure that it plays its part in the maintenance of inter-

national peace and security; to develop free political in-

stitutions and to give the inhabitants an increasing share 

in the government; to protect native rights over land, and 

not to allow native land or natural resources to be trans-

ferred except with the previous consent of the competent 

public authority; to ensure equal treatment in social, 

economie, industrial and commercial matters for all united 

Nations Members and their nationals, provided that the 

interests of the territory's inhabitants come first; to 

develop education ••• subject only to requirements of public 

order, to guarantee to the inhabitants freedom of religion, 

worship, speech, press, assembly, and petition.109 The 

rights of the administering authority generally entail fUll 

powers of legislation, administration, and jurisdiction in 

the territory, certain agreements specifying that it may 

administer the territory as an integral part of the author-

ityts territory, subject to the provisions of the Charter 

and the Agreement. The right to constitute the territory 

109. united Nations, Everyman's United Nations 
(1953), p. 288. 
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into a customs, fiscal or administrative union or federa-

tion with adjacent territories under its control; to es-

tablish naval, military and air bases, erect fortifications, 

and take other measures necessary for defense, using vol-

unteer forces, facilities, and assistance from the territory 

in carrying out obligations to the Security Council and for 

local defense; to organize public services and works on 

conditions it thinks just; to create fiscal monopolies if 

they serve the interests of the inhabitants, and other 

monopolies under conditions of proper control, provided 

that in the case of monopolies granted to non-governmental 

agencies, there is no discrimination on the grounds of 

nationality; and to arrange for the cooperation of the 
110 territory in regional organizations. 

Territorially, the Trusteeship System closely re-

sembles the Mandates System. Initially, the latter was 

applied to fourteen territorial units; however, the mandate 

for Iraq was terminated in 1932; Syria and Lebanon were 

declared independant in 1941; and in 1948 the Palestine 

Mandate was liquidated. The remaining territorial units 

became Trust Territories, except South West Africa, which 

remained a mandate with the Mandatory being the union of 

South Africa. The Trusteeship Territories in Africa account 

for 89 percent of total Trusteeship area, and 93 percent of 

110. Ibid • .........-. 
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total trusteeship population. Thus in termB of territory, 

population and economie geographyJtrust territories are 

predominantly an African problem. 

Following in subsections "i" to "ix" are factors of 

economie geography, physical geography (chart) and politi-

cal geography which have a bearing upon the international 

relations involving these trust territories. 

i. Nauru 

The Trust Territory of Nauru, administered by Aus-

tralia on behalf of itself, New Zealand, and the United 

Klngdom, is a small isolated island near the Equator in the 
111 

Pacifie. It has a population of 3,434 inhabitants, of 

-168-

whom 47 percent are native Nauruans. Most of the nori-Nauruans 

are Chinese workers who are employed by the phosphate com-

pany that has been formed by the three Governments and whioh 

constitutes the main economie endeavor of the island, about 

80 percent of the island being phosphate-bearing. The 

extraction of the phosphate leaves the mined areas unfit 

for further use and this bas constituted a major problem to 

the administering authority whose concern it is to assist 

in the island1 s economie development. The phosphate deposits 

on this territory are expected to be exhausted in about 70 

111. Report by the President to the Congress for the 
Year 1954, u. s. Participation in the u. N. (1955), Depart-
ment of State PUblica~Ion 5769.-- --- - -



years, so the Trusteeship Council has been studying the 

long-r~ problem of eventual resettlement of the indigenous 

inhabitants of this 82-square-mile island. The trusteeship 

agreement for Nauru was approved by the General Assembly on 

November 1, 1947, and the powers of legislation, administra-

tion and jurisdiction are all in the Australian government 

which administers the island on behalf of the tbree govern-
112 ments, including itself, that it representa. In 1951 

an ordinanoe was enacted whioh reconstituted the Council of 

Chiefs into the Nauru Local Government Council, the nine 

members of which are elected for a maximum of four years 

from district constit·u~.cies by adult suffrage. The Coun-

cil is authorized to advise the administrator on any matters 

affecting the inhabitants and has the power, subject to the 

approval of the administrator, to make rules not inconsis-

tant with the legislation of the territory for regulating 

the conduct of its business and for the peaoe, order and 

welfare of the Nauruans. It may also finance and engage in 

any business or enterprise and provide or cooperate with 

the administrator in providing any publio or social service. 

112. Stephen s. Fenichell and Philip Andrews,. 
The united Nations ••• Blueprint for Peace. Philadelphia: 
Jolm C. Winston Co., 1954; pp. 29ff. 



ii. ~ Guinea 

The Trust Territory of New Guinea is adminiatered by 

Australia too, in conjunction with the territory of Papua. 

Bordered on the north by the Equator, it consista of the 

northeast portion of the island of New Guinea as well as 

aome 600 islands of the Bismarck Archipelago. Its 93,000 

square miles are made up for the most part of rugged moun-

tains covered by dense tropical vegetation, and its popula-

tion of over one million representa a variety of ethnie 

groups among whom over fifty different languages are apoken. 

The New Guinea trusteeship agreementwas submitted to the 

46 
113 

General Assambly and approved in December, 19 • The 

chief economie activities of the territory are crop produc-

tion, processing of agricultural products and mining. The 

Australian report to the TrUsteeship Council in 1951 an-

nounced that European skills and knowledge were being co~ 

bined with indigenous efforts to develop agricultural and 

land resources. The joint Legislative council, provided 

for in the papua and New Guinea Act of 1949 was formally 

inaugurated on November 26, 1951, and consista of the admin-

istrator, 16 official mambers, and 12 non-official members. 

Of thesellO represent the area; two of these 10 represent 

the indigenous inhabitants~ At the 1954 summer session of 

the Trusteeship Council, methods of associating the indige-

113. Chase, ~· ~., P• 299· 
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nous representatives in the work of the territoryts Execu-

tive Council were advocated1 as was a long-range coordinated 

program for the sound economie development of the territory. 

The eradication of illiteracy tbrough formation of plans for 

-171-

114 the educational advancement of the population was also urged. 

iii. Western Samoa 

The Trust Territory of Western Samoa, administered 

by New Zealand, consista of two large islands and severa! 

lasser islands and islets lying to the west of American 

Samoa in the South Pacifie. These islands, covered with 

rugged mountains, support a population of 91,043, of which 

4,704 persona (including many part-Samoans) have European 

statua. Like the trust agreement for New Guinea, the Samoan 

pact was approved·.pythe General Assembly in December, 1946. 

Political changes instituted in 1948 by New Zealand have 

been carried into affect with the establishment of a Coun-

cil of State and a Legislative Assembly. The Council of 

State, made up of the High Commiasioner of the trust terri-

tory and the two Fautua, who are chiefs of the highest 

standing, is regularly consulted on matters affecting the 

welfare of Western Samoa. The Legislative Assembly co~ 

114. u. s. Participation in the u. N., ~· cit. 
(1951), P• 213; (1952), P• 171• ---



sists of the Council or State, 12 Samoan members e1ected by 

the traditional Samoan governmenta1 body ca1led the Fono 

of Faipu1e, 5 e1ected European members, and 6 official me~ 

bers. With the approva1 of the administering authority the 

Assembly enacts legislation on all purely domestic matters. 

Surveys have been made in the territory in the economie, 

labor and education fields, and steps taken toward conven-

ing a constitutional convention at which plans for the pro-

gressive attainment of self-government or independance 

could be formulated. More intense measures are being taken 

in the direction of an overall increase in production, a 

diversification of crops, and the establishment of secondary 

industries.115 Road construction, improvements in medical 

and health facilities, and enlarged educational plant have 

been provided for. 

iv. Cameroons 

There are two trust territories in the Cameroons of 

West Africa. That under British administration is a smal1 

portion of the former German colony of Kamerun in the equa-

torial belt, which was placed under British mandate at the 

end of the first world war. The larger portion of the 

former Cameroon area was placed under the mandate, and then 

115• ~ •. (1954), P• 167. 
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the t~usteeship of F~ance. The British trust area consists 

of two sep~ate mountainous st~ips of land extending along 

the easte~n frontier of Nige~ia from the Atlantic Ocean in-

land to Lake Chad. It has an estimated indigenous population 

of 1,083,000, with but a small numbe~ of permanent European 

~esidents. It is administered by the United Rlngdom as an 

integ~al part of the adjacent colony of Nigeria, sh~ing a 

common constitution, common budget, and common administra-

tive and technical services. The new 1951 constitution 

p~ovided for increased ~epresentation of Northern Came~oons 

in the Legislatu~e of No~thern Nigeria, the removal of 

Southern Cameroons f~om the Eastern region of Nigeria to 

become a quasi-fede~al territory with its own Legislature 

and Executive council. A 1952 Visiting Mission concluded 

that the inhabitants of the British Cameroons were less 

interested in the unification of the British and French 

Cameroons than in participating in the inc~eased self-

government granted them under the new Federal Constitution 

of Nigeria. The ~usteeship Council recommended the fur-

thar development of local government away from traditional 

tribal institutions and toward councils with a broade~ and 

mo~e ~ep~esentative base. Despite the fact that the te~~i­

to~y is poo~ in nat~al ~eso~ces, the economie situation 

has been buoyant, p~imarily because of the activity of the 

Came~oons Development Co~poration, a statuto~y public en-



terprise operating plantations which provide the territoryrs 

principal export product, bananas, as wall as sorne rubber 

and palm products. Communications, soil conservation, and 
116 illiteracy are the areas receiving much attention now. 

The major portion of the former German colony of 

Crumeroon, with an area of 166,795 square miles and a popula-

tion in e.xcess of three million) is under French administra-

tion. In shape it resembles a triangle and from the Atlantic 

coastal region tapera inland toward Lake Chad. Uhlike 

British Cameroons, it is not administered as an integral 

part of the neighboring colony of the administering power, 

in this case, French Equatorial Africa, but forms a part of 

the French union as an "Associated Territory." Political 

progress in the territory is marked by the enactment in 

1951 of a law that further extended the franchise and re-

sulted in a notable increase in the number of registered 

votera, and a law passed in 19S2 pursuant to which the 

Representative Assembly was transformed into the Territorial 

Assembly, with a proposed extension of its powers provided 

for in legislation before the French Parliament. In the 

economie field, a transition from an essentially agricul-

tural and lightly equipped economy to one that under the 

strong stimulus of governmental and private investment is 

growing is reported. T.he Trusteeship Council has noted in 

116. ~· (1952), P• 174• 
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particular the expansion o~ trade, the implementation o~ a 

10-year development plan, the growtng 1ndustrializat1on of 

the tezwri tory, the inœ-ease o~ lxy'dl'oeleetrio power, e.nd the 

growth of investments by the a&Dinistering authority and 
117 by pr1vate individuals. . The trusteeship agreement for 

the cameroons (both Bl-itish and French) was approved by the 
118 

General Assembly 1n a resolution dated December 13, 1946. 

v. Tosoland 

The smallest of the trust territories in West A~ica 

is the narrow, land-locked a trip ot terri tory known a,s Togo-

land under British administration which is administered as 

an integral part o~ the neighboring Bl'i tish colo~ ot the 

Gold Coast. Wi th an area ot 1; ,o4o square miles, and a 

population ot lesa than 4oo,ooo, Togoland•s people are al-

most entirely Af'l'ican. In 1951, a new cons ti tut ion was 

in troduced tor the Gold Coast and Togoland, Togoland's 

trusteeship statue be1ng guarded b7 prov1a1ons to the ef't'oct 

tbat any Gold Coast law repùgnant to any provision ot the 

trusteeship agreement would be to the extent ot that repug-

nanc,. void in the trust tm-ritor7 and the Governor may use 

his reserve powers to make certain that there ia no in.:tringe-

117. 

118. 

Ibid. ( 1952), P• 176. -
Chase, .2R.• ~·, p. ;oo. 
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ment of the trusteesbip obligations. Togoland under British 

administration is preponderantly agricultural, and the 

methods of production bave been generally primitiTe• Brit-

ish Togoland's economy has been closely integrated with 

that of the Gold Coast, both through the inward and ouhard 

flow of private trade and tbrough auch other arrangements 

as the unified budgeta.ry and monetar:r structure and the oon-

trolled marketing of cocoa and other produoe.
119 

Togoland under French administration is a small 

terri tory ot limited resouroes whioh lies between British 

Togo land and the French terri tory of Dahomey. L1ke the 

French Cameroons, French Togoland bas the statua ot an "as-

sociated terri tory" in the Fl'enoh union. rte 1nd1genous 

population &1 over one million, a.J.most two and a halt times 

tbat ot BJ:-i tish Togo land. rt bas an area of 21 ,236 square 

miles, and like British Togoland became a trust territory 

under the agreement that was appro'Yed on December 13, 1946, 

by the General Assembly. As in other teritories or West 

Af"rica, the pace of politioal advancement in French Togo land 

bas aocelerated. The territory•s Representative Assembly, 

whose members were previously elected in two groups by 

French ci t1zens and by a limi ted number ot Atrioans voting 

under separate electoral s:ystems was transtormed earl,- in 

119. u. s. Participation in the u. N., ~· oit. 
(1952), P• 177• - -
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1952 1nto a Te~~ito~ial Aasembly elected by a much largar 

numbel' of votera und.er a single electoral system. In ad-

di ti on a draft law that would extend the powers ot the 

Territorial Assembly was reported to be under consideration 

by the French authorities. The territory•s primarily agri-

oultUl'al economy showed a favorable trade balance as of one 

reported year, and the process of opening up this relative1y 

poor territory was continu1ng with tmprovements in communi-

cations, ports, railways, and public services made possible 

by Frenoh-aJ.looated fundS under a lO..year plan. RecOliiDenda-

tions by the TrUsteeship Council tor 1952 emphasized the 

need for dissemina ting agricu1 tura1 information to 1nd1ge-

nous f~e~s, assuring the conservation and regeneration of 

the so11, combating plant diseases, and .turther deve1op1ng 

seoondary indnstr1es. Hea1th Sel9vices, educationa.J. 1mprove-

-177-

. ~0 
ments, and technical and vocational training have 1mproved. 

united Nat1ona consideration of problems 1nvo1v1ng 

the TrUst Territories ot British and P.Penoh Togo1and undar-

went a change in emphasis 1n 1954 by reason of the movement 

in these territories .tor unification unde~ a single a~· 

istration. The rapid political advance of the Gold Coast 

toward independence caused a turther evolution of the Togo-

land prob1em. Dl JUne, i954, the Uhited Kingdom intormed 

120. Ibid., P• 178; Vandenboach and Hogari, 21?.• !.!1•, 
P• 297• 



the Secretary-General .ot the united Nations that it would 

be unable to adJDinister Bl-itish Togola.nd, as a trust terl'i-

to~ atter the Gold Coast aobieved its independance and 

would theretore ask tor a te~nation of the trusteeship. 

The British recommended integration with an independant 
121 

Gold Coast. 

vi. Tgap.zika 

ot the trust territories in East Afi-ioa under united 

Nations supervision, the ~st 'l'el'l'itor:r ot Tanganyika ad-

m1n1stered by the united Kingdom is by tar the largest and 

is capable ot the greateat development. I.ying along the 

Indian Ocean south of the Equator, it covel's ,62,000 square 

miles and bas a population in ucess ot eight million. rts 

very considerable agricultural and mineral resources are 

lm-gely undeveloped beoause of suoh diff'ioultiea as . water 

shortages 1 tsetse tly infestation, and an inadequate OODIII!t.l-

n1eat1ons system. The devel.opment ot the t81'1'1 tor:r is also 

complioated by the malt11'ao1al oharaoter or its population, 

which included signif'icant EL\ropean and Asian groups in ad-

di ti on to the large maj ori ty ot Atrioana. Al though a land 

ot plains and plateaus tor the most part 1 Tanganyika 1n-

121. u. K. Participation 1n the u. ll., .22.• ~·, P• 
173 (1954>· 
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cluded within its boundaries the massive snow-capped Mount 

K111manjaro, rising to 19,565 :reet above sea level, and the 

deep troughlike depression tilled by the waters ot Lake 

Tanganyika, the world's second deepest lake. 'l'he poUtioal. 

developments in Tanganyika are marked by the tirst appoint-

ment ot an Atrican to the Executive Council 1n 1951 and 

prospect tor greater representation thereatter. The es-

tablishment ot regional councils and additional municipal 

councils bas been advooated by the Trusteeship Counc11. A 

1948 visiting mission, in considering the British polic:y 

ot aJ.lowing the alienation ot land to nonindigenous inhab1-

tants, expressed the view that colonization should be cur-

tailed and the strictest control exercised to keep it at 

the barest minilllllll consistent wi th the development of the 

Territory and the present and long-range needs and 1nterests 

ot the Atrican inhabi tanta. In the economie field, stepa 

have been taken to develop secondary industries to balance 

the territoryts econom;r, aa well as tor progress in agr1-

cultural development, in provision or grain storage-tacil1-

ties, 1n improvement of roAd and rail communications, and 

in prospecting tor coal and other mineral•• A National 

Resources School has be en opened, coopera ti Tes denloped, 

and steps taken tor the 1mprovement or the standard ~ liv-

ing. !mprovements have been noted in the fields of houa-

-179-
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122 
ing, public health, criminal. jurisprudence, and education. 

British policy in Tanganyika has been aaid to be 

double--to help Tanganyika develop toward self'-gove:rnment, 

but "not too tast tor i ts own good. Tanganyika ia man1-

test1y untit tor anytbing 11ke complete selt-gov~t aa 

yet it only beoause (a) it is st111 largely a collection 

ot tribea, (b) the great bulk ot the population is illit-

erate. Meant1me its chief' d1at1nguish1ng mark is ••• a 111110h 

healthier racial atmosphere than in any other oount17 in 

East or Central Ab-ica. •123 

The TrUst Territory ot Ruanda-Ul"Wldi UDder Belgian 

administration is a smal.l, mountainoua, beavily populated 

area on the eastern border ot the Belg1an Congo. With al-

most 4,ooo,ooo inhâbitants in 1ts 20,000 square miles, 1t 

is the most dense1y populated area in Atrica. The pr1ma.ry 

problem or the &dm1n1atrat1on 1a to ra1ae the ecoDOlÇ' and 

standard ot 11 Ting ot the 1nd1geDOus t&.l'Bl8r-•& problem that 

is complicated by the existence on the land of approx1mate1y 

one million head ot cattle wbioh are Yenerated as a symbo1 

ot wealth and power, and Which vie w1th the lnn•n population 

122. Ibid., P• 170; (1951), P• 221; (1952), P• 179; 
Maclaurin, op";""'ë'''t., PP• ;;6tt. 

12;. John Gunther, Ina1de Af'rioa. lfew York: HarpeP 
Bros. (1955), P• 411. 



in securing an existence trom pasture land tbat could be 

better used for cultivation. The administration bas been 

urged to endeavor to modity the intricate social structure, 

based on the undne importance attributed to cattle owner-

ship, and thereby reduce the number ot oattle--ettorts 

wbioh, though supported by the tel'ritory•s two Atrican kinga 

and the younger genera ti on, are strongly opposed by the 

majority ot the population. rn the politieal field, the 

TrUsteeship Counoil bas reoommended increased representation 

on the Counoil ot the Vice Governor General with the train-

ing of Afrioans tor higner positions in the administration. 

MOre representative oounoils with Atrioan membersbip at 

'V&l'ious levels wwe notable in 1953• Educat~, aooial. and 

economie reooDIIlendatioDS ha'9'8 been made to the administer-

ing territory by the Tl'usteeship Council: inoreaaed edu• 

cational taoilitiea, particularly in the fields of seoondary 

education and the edUcation of girls; removal of restric-

tions on the personal 11bert1es ot the 1nhab1tants, 1nclud-

1ng the curfew, transport and pas sport restrictions and 

corporal pun1shment 1 the dewlopment of the terri tOPJ"' s 

eoonomy by the promotion of processing and other aeoondar7 

1ndu.str1es; the encouragement of 1nd1genous 1Dhab1 tanta in 

undertak1ng new economie ac ti vi ti es, eapeo1all7 through the 

development of cooperatives; and improvement of metbods of 

cultivation to increase pro~ot1on.124 

124• u. s. Participation in the u. H., 22.• !!!• 
(1954), P• 169._ 
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r aaked the MWaai [The K1D8 of RU~ if ••• 
the people at large tel t a double aenae ot 
aeour1ty becauae of truateeahip by the UN. 
His reply was that the UN "made no di:t'ter-
ence. • r asked h1m if there would ever be 
political parties ••• and he replied, ~t 
good do parties do?" r aaked hia about na-
tional1am, and he aoarcely &eeJile~ to under-
atand the mean1Dg o:t' the word.~25 

v111. Somal1l&Dd 

Somaliland is unique among trust terri tories. rt ia 

the only trust te~it~ that was not tormerly under League 

ot Nations mandate, the onl,- one w1th a tixed date tor in-

dependance, and the only one admilliatered b7 a nation not a 

member ot the united Nationa. rt is one ot the colonies 

that rtaly loat as a result ot World War ri, but rtaly was 

aaked to return as adm1n1ater1ng author1ty :t'or a ten-year 

period ending in 1960, when Somaliland 1s to acbieTe i ta 

1ndependence. rtal,. Will be the adm1rdster1ng autho:r1ty 

dnring this period, assisted by an advisory couno11 compr1s-

1ng the representatives or Oolo:mb1a, Egn>t, and the PhiliP-

pines. At 1ts sixth session in January, 1950, the TPUstee-

abip Oouncil compiled and approved the ~ ~steeahip 

Agreement :t'or Somali land, and rtaly asswaed prov1s1onal 

administration ot the territor7 on April 1, 1950. Seven 

months later the ti:t'th session ot the General Assembly ap. 

proved the dratt T.Puateesbip Agreement placing Somaliland 

125. Gunther, sœ.. !,!! • , p. 688. 



under Trusteesbip until 1960. rtalyta ~irst administrative 

report on the territory was considered by the ~teeahip 
126 Counoil at ita n1nth session in 3Une, 1951• 

Somaliland is the most th1nl7 populated ot the East 

Af'rica.n trust terri tories, conaisting of a bawen 600-m11e-

long atrip ot land l,-1ng between Bthiopia and the rndian 

Ocean and containing about a million and a quarter inhabi-

tants, the maj ori t7 of whom are nomadio • The problem of 

developing a productive eoonomy in this extremel,. poor 

territory haa been reoognized by the Trusteeship Counoil 

as one ot the most dittioult problems taoed by the adminis-

tration; however, in 1952 the Council did note tbat the 

economie ai tuation in the second yea:r of rtalian adminis-

tration had shown improvement over the previous year. rtaly 

waa then commended tor cooperating with the technica1 as-

sistance program ot the United Nations and its apecialized 

agencies and was urged to draw up a comprehensive plan tor 

economie development 1n order to encourage both the invest-

ment of private capital and turther assistance from inter-

national agenoies. The Council also approved the a~nis­

tration•s measures to train Somaliland ta~ers in modern 

agricul. tural methods, whioh included the e stab1iabment ot 

an agl"iCul tu!' al scbool and of f&rmel-8 t ooopel'a ti '9'88 • Labor 1 

health, education, and nomadis:m were also problems urged tor 

126. Everpan•s United Nations, .!?R.• g,U., P• 287. 
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solution.127 Wbether Somaliland will be capable o:r etfee$ive 

aelf'-government by 1960 is an open question; a good deal of 
128 

financial. aid will at least be needed. 

ix. TrUst Terri to17 ~ ~ Paoi:tio Islands 

The Trust TeRitory ot the Pacifie Islands, whioh is 

oomposed of the Marshall, ouoline, and Mariana Islands 

(exoept Guam), contains 98 island groups soattered over three 

million square miles ot ocean with a population of aome 

57,000. Formerly a League ot Bat1ona mandate under Japanese 

aœinistration, these islands were oooupied b:r u. s. Jliili- · 

tary forces during World War ri. On J\117 18, 1947, a trus-

teeship agreement entered into force between tbe united 

States and the u. ll. Secunt:r Oounoil, wh1oh plaoed the 

terr1tor,- under u. s. administration as a strategie trust 

territory. The UOited States Department of Interior a~~ 

ieters all ot the trust territor,- exoept for the Saipan 

district wh1oh 1s adm1n1stered by the united States Depart-

ment of the Navy.129 Determinative or the legal statua ot 

the teni tor7 ia, apart from the trust agreement, the proc-

lamations of the High Comm1sa1oner, and the Code ot the 

127. u. s. Participation in the u. N. (1952), 22• 
oit., P• 182. -

128. Gunther, ~· ill.•, P• 282. 

129. u. s. Participation in the u. M. (1954), ~· 
~·1 P• 164. 



~at Territory, a series of executive orders, signed b7 

the President of the u. S., prov1d1ng for adllinistrati ve 

responsibility. The Code ot the Trust Territor7 defines 

all parsons born tberein as oitizens thereot exoept thoae 

who at birth acquire another national! t7, and tbose whose 

principal, aotual dwelling place has not been in the ter-

ri tory or Guam at any time between J'u.ly 18, 1947 and 

Deoember 22, 1952, the effective date ot the Trust Terri-

tol7 Code. No special statua, nat1onalit7-•ise, bas been 

oonte:rred by the adm!Distering au thor! ty, nor have qualiti-

ca ti ons or means tor acqu.iring national sta tus been pre-

scribed. An intrioate polit1cal structure bas been prov1ded 

tor, along w1 th local gov~ent, o1 vil service, suffrage 1 

political organizations, judio1ary, and legal system. 

Economie advanoement has been encoupaged through the :t'inanc-

ing of the territorial and municipal goY8l'llllent( s) , taxation 

by the trust t~1 tOl'y and the DIWlioipal governments, credit 

tacilities p:rov1ded by the Bank of America and local agen-

oies, and a gen&l'al poliey that tavotts and enCOUltages in-

vestment and enterprise. Subaistence agriculture and :t'ishing 

are the basis of the economie system in the trust terri to17; 

the coeonut tree 1s the mainstay of the econQmJ, while live-

stock auch as poultry and swine are raiaed. Tll.el'e are sub-

stantial t1sher1ea resources, vegetation and toreatry 



130 preserves • and some • though 11 ttle • mineral a. This ter-

:ritorry, 1t will be noted, has unique statua in light or the 

tact that it has been o1assi·t1ed as a strategie area and ia 

oonsequently not subjeot to the Trusteeship Oounoil nor the 

Geneal Assemb1y, but rather to the Seourity Oounoil to 

wbich body the united States is aocountable under Al'ticle 

83 ot the UN Obarte:r.l3l 

3• ~ Statua 2!, International Civil ATiation 11:D.der 

Trusteesbip !greements 

As is the child the rather ot the man, and as was the 

mandate system ot the League ot Nations the p:recuraor or 
the trusteeahip arrangements that were formulated in the 

days tollowing on the conclusion ot the 1eoond World War, 

ao too have the problems that conf'ronted international 

society in the definitive interpretation ot the agreements 

bearing upon international aviation dnring the post World 

War r per1od tended tor epeat or :reassert themaelves. The 

ter.ms of the mandates w1th respect to aviation r1ghts were 

not as clear as they llight have been, in l&l'ge degree, be-

cause ot the relatively minor role that international air 

130. Department ot state, Tr'llst 'ferriton of the 
Pacitio Islands (1954>, Publication 5735, Ap:r11:1~;-

13l• Chase, 22• !!i•• P• 300. 
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transport played betore the Second 'l'orld Waz-. Tbat ambigu-

1ty and inde.tin1t1on still obtain in the purportedly pe:za-

.tected system that ia the t~-uateeship order attesta to an 

urgent need tor reexamination and reto~. 

Prior to the a1gn1ug ot the united Nations Charter 

at San Francisco on June 26, 1945, the International Civil 

Aviation Organisation (PrCAO) was brought into existence on 

December 7, 1944• Its avowed purpoaes and achievem.ents 

have been al.l'eadl' discussed in this paper 1n some detail, 

-187-

but it 1s well, by way ot acquir1ng the desired perspective 

at this point, to reconsider What it was the IOAO was created 

tor. The purposes ot ICAO were clearly laid down 1n the 

Preamble to the Convention on International Ci vil Aviation: 

Whereas the future development ot interna-
tional civil aviation can greatly help to 
create and preset-ve triendship and under-
standing among the nations and peoplea ••• 

Whereas it is desirable to avoid friction 
and to proaote ••• cooperation between nations 
and peoplea ••• 

Thvetore, the UDders1gned governments hav-
ing agreed on oe~ta1n prinoiples and arrange-
ments in order tha.t interutional ci vil 
aviation may be developed in a safe and 
orderly mauner ••• 1~2 

The purposes behind ICAO's activitiea bave been summarized 

tlmsly: 

1'2• Chicago Convention, Preamble; Tl7gve Lie, In 
the ·cause of' Peace. !lew York: The Macmillan co., 1954-;-p. 
!4'7; îtâî"bm v. fi9.tt, The Task ot Nations. New York: Duell, 
Sloan and Pearce, 1949, P. ~ -



ICAO is an association o~ national gove~ 
ments wh1oh bave recognised the need tor work-
1ng together tor the good ot civil aviation 
and for the healtby development ot inte~ 
tional relationships. Bo one nation acting 
with1n its own :zaesour~I:&Niitlt civil aviation 
as s ate, as reliable, aa economie al, or u 
usetul as i t oould be 1t that Dation worked 
together with 1ts neighbors •••• Recognition 
tor the need ot constant cooperation has 
brought D~Q§t ot the world into the ICAO mem-
bership.l-'' 

Despite the clarity with wbich the polioy objectives ot the 

International Civil Aviation Organ1zat1on has been set t~rth, 

ambigu! ty is claimed to prevail, particularly in respect 

ot lJn1 ted Nations relatiol'18h1ps, beoause ot the absence in 

the Chicago Convention ot an,. provision authorizing the 

inclusion, autom.atioally, ot truateesh1p territory as part 

ot the Admin1stering AuthOl'ity tor the purpose ot the Con-

vention. Doubt 1nheres 1n regard to the applicab1lity to 

the trusteesh1p territo17 ot the whole Chicago Convention 

with its teolmical and air navigation controle tbrough no.1~ 
Article 77 of the United Nations Charter substantiates this 

contention proYiding aa it does for applicability of the 

trusteesbip S'JStem to terr1tor1es under mandate, terr1tories 

wbich may be detaêbed trom ~ states as a result ot the 

Second World Wa.r, and territor1ea voluntar11'1 placed under 

1,;. Grallam Beokel, Workshopa tor the World. New 
York: Abelard Schuman, 1954, P• 40: - -

134• Cooper, 22• !!l•• P• 12,. 



the system by states responsible ~or their administration, 

in eaoh case as these categories ot territories "may 'be 

placed thc-eunder by means ot trusteeship agreements. • 

Subdivision two ot the same article leaves little doubt as 

to the iœppropr1ateness ot any automatic inclusion ot 

trusteeship territory as part o~ the admin1stering terri-

tory When i t sa:ra that t 

It Will be a matter tor subsequent agreement 
as to wh1ch teri tories 1n the toregoiDg 
categories will be brougbt under the tFustee-
sh1p system and upon what terms .1,5 

That tl'ust terri to17 is not per !! terri tory ot the adm1D1s-

tering authori ty would be arguable from the mandate-sover-

eignty analogy, in addition to the seTeral theories prev1ousl,-

analyzed. Mandates and trust territories represent separate 

legal entitie~ and turther international consideration mast 

be given to determine &!rapace statua, unless the trustee-

ship agreements clearly provide otherwise. By compar1ng and 

a.nalyzing the truateeship agreements under whioh the adD1n-

ister1ng powers assumed authority, the absence ot un1~orm1ty 

becomes apparent, at least with respect to the provisions 

that might oonce1Yably relate to international aYiation. 

The ter.ms ot the trusteeship agreements that bear in 

any wa7 upon aviation are beat approached with the provisions 

135• Charter ot the United Nations, Article 77 (2). 



ot the UN Charter sett1ng torth the objectives of the trua-

teeship system in mind. Article 76 of the Charter holds as 

the basic objectives ot the system the turtharance of inter-

national peace and aecuritYJ the promotion of political, 

economie, social and educationa.J. advancement ot the il'lhabi-

tants of the tPUSt territories and their progressive devel-

opment toward selt-government; the encouragement ot respect 

for hn.man rights and tundamental treedoms; and the ensm-1Dg 

ot equal. tl'eatment in social., economie, and commecial mat-

tara for aJ.l UN members. To what extent are these objec-

tiTes matarialized with respect to aviation? 

Article Seven ot the trust agreement with Western 

Samoa pro vides that the .A.dm1n1star1ng .A.utbori t'1 (New Zealand) 

undertakes to apply the proVisions ot any international con-

ventions and recoDillendat1ons as drawn up by the united 

Nations or 1 ts specia.l.ized agencies which are, in the opin-

ion of the Adm1nistering Authority, appropriate to the needa 

and conditions of the tPUst terri to17 and which would be 

conducive to the aohievement ot the basic objectives ot the 

t:L-Ust agreement, objectives like tbose ot the Ull Charter'& 
136 preamble and provision on truateesbips. This provision 

permits the admin1ster1ng authority to invoke an inte:t-na-

t1onal convention on aviation it 1t deema appropriate to do 

so in the inter est of the terri tory, but 1 t do es not requ1re 

136• T/A/4 J\me 9, 1947, Sales No. (UN) 1947 V l .A.3'• 
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i t to do so. In an agreement tor exchange ot air-trat'f'io 

rigb.ts in the South Paoitio between New Zea18lld and F.r:-ance1~7 
under whioh France was gi ven rights ot air transit, and 

tratfio stops in the trust territory ot Western Samoa, 

Article Tbree provided: 

that rights granted shal1 not import tor 
either party any obligation in respect ot 
provision ot accommodation tor crews and pas-
sengers or compliance with ICAO standards re-
garding aerodromes and ground installations. 

Further provisions included that rates would be subjeot ot 

agreement between the two parties; that the French airline 

would be licensed by :New Zealand and that air navigation 

would be conducted under the law ot New Zealand. The in-

operabili ty ot any provision ot law prevailing in the Ad-

m1n1ster1Dg Authonty•s territory that might con:rlict with 

the objectives ot the Charter or the trust agreement is not 

provided tor, nor is there any other provision in the agree-

ment that bears in arry particular way upon international 

aviation or transit rights. 

Article Six of the '1'1-u.s t Agreement between l'aura and 

Australia138 is 1dentical with Article Seven 1n Western 

samoa • s agreement w1 th New Zealand; the a ame lack ot preo1-

1~7· u. N. Treat:r Series, I:; 785, Vol. 5~., P• 247• 

1~8. Tre&ty Series llo. 89 (1947), Cmd. 7290. 



sion exista. The same situation obtaina with respect to the 

trust agreement between New Guinea and Austral1a.l39 These 

agreements do contain genel:'al provisions pursuant to whioh 

the Adm1n1ster1ng Au thor! ty undertakes to administer the 

territory in accordanoe with the provisions o~ the Charter 

and in such manner as to achieve the basic objectives ot 

the international trusteeship s7stem set forth in Article 

76 o:t the Charter, inoluding the non-discriminatory commer-

cial proYisions.l4D But no other general anti-disorimi~ 
tory comlu!nacial provisions 1nh8%'e, nor are there speci~ic 

referencesto aeronautical transit rights which would serve 

to de:tine and delimi t in unambigu.ous tasbion. Ot general 

s1gn1f1cance 1s the provision of the type that 1s Article 

Four of the New Guinea agreement whereby the Adm1n1ster1ng 

Autbori ty la made responsible tor the peaoe, order, good 

government and def"ense of the territory "and ~oi- this pur-

pose will have the same powers ot legislation, a~nistra­

tion, and jtll"isdiction in and over the territory as if" 1t 

were an integral part o:t Austral1a, and will be entitled to 

apply to the territory, subject to auch modifications as 1t 

deems desirable auch laws o~ the Commonwealth of Australia 

as it deems appropr1ate to the needa and conditions ot the 

Ibid., Io. 68 (1~7), Cmde 7200. 

Ibid, Article 3• -
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territory." Tbat contusion obtains is borne out by provi-

sions of' the agreement in the nature of those above. An 

airline might desire to operate international service into 

or through New Guinea, or between New Gu1nea and Australia, 

urging that as an airline ot a state that is a member ot 

the u.N., it has 1mpl1ed authority under Article 76 (d) of 

the Charter which ensures "equal treatment in social, eco-

nomie, and commercial matters tor all Members of the united 

Nations and their nationale." Australie., on the other hand, 

could, 'Wld.er Article 4 ot the trust agreement, invoke i ts 

authorityto apply its own laws to New Guinea, under wh1eh 

it might have the r1ght to control the entry ot auch f'ore1gn 

aircra.tt 1nto New Guinea if' New Guinea 1a oons1dered aa •an 

integral part of' Australia.n141 

Article Seven of' the agreement between Tanganyika 

and the united K1ngdom is like Article Seven ot the Western 

Samoa-New Zealand agreement, and Article Six of' the Nauru.;. 

AustraJ.ia and New Guinea-Auatral.ia agreement. Article Nine 

ot this agreement mentions transit r1ghts in its general 

concern f'or non-discrimination: 

Article 9: Subject to proTisions ••• the Ad-
m1n1stering Author1 ty shall take. •• steps to 
enslll"e equal treatment in social, economie, 
induatr1al and COIDilercial. matters tor al1 
Members of' the u. N. and their nationale and. •• 

141• Cooper, ~· !!t•, P• 126. 
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a. shal.l ensure the seme rights to all na-
tionale of Kembera of the u. N. as to his 
own nationale in reepeet of entry 1nto and 
residence in Tanganyika, frteedom of trans! t 
and navigation, inclutll.Dg .treedom of transit 
and navigation by air ••• 

b. shall not d1scr1m1nate on gl'ounds of 
na t1onal1 ty ••• 

c. sha.ll en sure equal 'b-ea tment ••• 142 

The article conc1uded b'1' provid!ng tbat the rights conterred 

by it on nationale of :Members of the united Battons "app1y 

equally to oompaniea and associations contro1led by such 

nationale and organized in accordanoe with the law of an,. 

Member of the united Nations.•1~; Oonstrued along with 

Article 76 (d) of the u. N. Charter, and the provisions of 

the Chicago Convention whioh defined the terri tory of a 

State to include land areaa ••• •under the sovereignty, auze-

•ttnty, protection or mandate of suoh State11144 contusion 

reigns, beeause in no case, even if the documents oauaed 

trust territories to be oonstrued as mandates, could there 

be any justification for invok1ng the ltmiting prov1s1ons145 

of the Chicago Convention in face of the broad oommeoial 

and air navigation anti-disor1m1natory pro'Yisions of .Article 

142· 
tiele 9• 

J.4;. 
J.Wt_. 

Treaty Series, No. 19 (1947), Clld. 7081, Ar-

Ibid. -
Clûcago Convention, Article 2. 

145• Chicago Convention, Articles 1, 2, 5, 6, 7• 
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... 
76 ( d) of the Charter and Article lline of the Tanganyika 

&gl'eement. Tzeanscendence would appear to belong to the 

policy obj actives ot thè Cbart81' and trust agreements, not-

withstanding restrictions tmposed by the allegedly control-

ling Convention on Ci vil Aviation conswm:nated at Chicago. 

The incongruency that preva1ls is at any event apparent • 

The same point of view may be applied with respect 

to the Ruanda-urundi-Belgium agreement because ot the 

l!limilal-ity ot its pro'Visious146 to those of the 'l'anganyika-

Uni ted Kingdom trust agreement; the Bl'i tish cameroons-

Uni ted K1ngdom agreement; 147 the French Cameroons-France 
148 

trust agreement; the Bt-itish Togoland-United Kingdom 
149 trust agreement; and the French Togoland-Prance trust 

150 agreement. With the exception ot minute variations in 

numerioal designation, the provisions of these agreements 

are substantia1ly alike . and, with respect to the anti-

discriminatory-transit provision suoh as that quoted trom 

the Tanganyik&-united !1ngdom trust agreement, are prac-

t1cally 1dent1oal. 

146. Treaty Series, No. ~ (1947), Cmd. 7196. 

147· Ibid. J No. 20 (1947), Omd. 7082. -
148. Ibid., Bo. 66 (1947>. Cmde 7198. -
149· Ibid., No. 21 (1947), Omde 708,. -
150· Ibid.' No. 67 (1947), Cmd. 7199• -
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The trusteeship agreement under which the united 

States assumed administrative autho~ity over the Pacifie 

Islands merita consideration on a separate baais because of 

the strategie area designation of this trust territory and 

also beoause of d1ttering provisions in the agreement. As 

a strategie 8l'ea, the territo17 .falls with1n the purvie'tr 

of Article 82 o.f the u. N. Charter wh1ch proVides that 

"there may be designated in any trrusteesh1p agreement, a 

strategie 8.l'ea or areas which may include part or all of 

the trust territory to which the agreement applies," with-

out prejudice to any special agreement or agreements made 

under Article 4~ [a provision dealing with action with 

respect to threats to the peace, breaohes o.f the peace, and 

acta of s.ggressioi]. The consequent authori ty of the se-

cur1ty council under Article 83 is subsequently set .forth, 

subseotion 2 limiting the basic objectiTes set .forth in 

Article 76 "to the people of each strategie area•151 and 

not ensuring, pupsuant to Article 76 (d), equality of com-

mercial treatment in the trusteeship territory between ~ 

bers o.f the united Nations. 

Article Three of the Pacifie Islands trusteeahip 

agreement 1s similar ia pu:rport to Article FoUI' of the New 

151. Charter, Article 83 (2). 
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152 Guinea-Australia trusteesh1p agreement wherein it i• 

provided that the administer1ng authority shall have full 

pcrtrers ••• over the terri tory, sub j ect to provis.ions of the 

agreement, and may apply to the trust teni tory, sub j ect to 

any modifications wbich the administering autbority may 

consider desirable, auch of its own laws as it may de• ap.. 

propriate. Article Four states that: 

The administering authori ty, in discharging 
the obligations of trusteeahip in the trust 
térritory, ahall act in aecordanoe with the 
Charter of the u. H., and the provisions of 
this agreement, and ahall, as specitied in 
Article 8; (2) of the Chal-ter, apply the 
objectives of the international truateeship 
system ••• to the people of the trust terri-
tory. 

Article Fi ve ot the agreement empowe:rs the administering 

authorit:r, as do most ot the agreements to establish naval, 

military and air bases in keeping with the objectivè of in- · 

ternational peace and securit,.. Article Bight treats of 

anti-disarimination: 

In discharging its obligations undeP Article 
76 ( d) of the Charter, as defined b7 Article 
a; (2) ... the adm1n1ater1ng authority ... shall 
accord to nationale ot each Member of the u. 
N. and to oompanies and associations organ-
ized in oontormity with the laws of such M~ 
ber, treatment in the trust terri tory no lees 
favorable than that accorded therein to ~ 
tionals, companies and associations of any 
otber united Nation exoept the adm1n1stering 
authority. 

152. P. 104, supra. 
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Subdivision two pledges equal treatment to the Membera ot 

the united Nations and their nationale tn the administration 

of jus~~ce. Subdivision tlree evidences a marked departure 

from the apparent intent of the Charter and the te:rms and 

objectives of other of the trusteesh1p agreements: 

Noth1ng 1n this Article shall be so oonst:rued 
as to accord trattic rigbts to airoratt tly-
1ng 1nto and out ot the trust territol?'• 
Suoh rights shall be subject to agreement 
between the Adm1»ister1ng authorit7 and the 
state Wbose nationality auch aircratt pos-
sesses. 

The door would appea:r to have been left open tor d1scr1m1-

natory commercial treatment in ta TOr of the national.s, 

oompanies, and associations ot the Administering Autbori ty 

u aga1nst those of othett membe:rs ot the united Nations. 

Article Bight ( 3) leaves little question but that tlight 

into the a1rspace over the Pac1t1o Islands tor commercial 

purposes is permisaible only when the united States granta 

the privilege by agreement. Article Tbree anthorizes the 

united States to apply to the trust territo17 auch of local 

lawa or u. s. laws as proh1bit entry into the territory ot 

foreign airsbips. Complete control ot the right of foreign 

aircraft, including the rigbts of tlight ot a1roraf't ot 

othel' members of the u. H. would appe&l' to inhere 1n the 

u. s., Whether 1 t be to fly into, over or awa'1 trom the 



Pacifie island trusteeship territoey, whether it be for 

transit or traffic purposes.153 

The ~steesh!p agreement between the Pacifie Islands 

and the united States, l54 parti cul arly 1n view of i ts ~-
ti ole Tbree, poses the signiticant question of whether all 

Amarican laws are effective without turther ad.o, or Whether 

legislative or administratiYe action is neces~ to put 

them into ettect •. The resolution of this question would 

appear to depend upon the relation of the trust terri tor,-

to the united States, a question not unlike that which 

sought clarification of the relationahip between mandatories 

and the manda.ted areas atter the J'irst World wax-. The 

18llgtlage of the trust agreement haa been oonoeded to be un-

clee.r; the provision of Article 76 of the Charter ensuring 

equal treatment155 argues asainat inoluding the trust ter-

ri tor,- wi thin the "eus toms teni tot?'" of the u. s. , s1nce 

such inclusion would result 1n imposition of tarifts on 

exporta to the tl"tlst tel'l'itor,- trom all nations except the 

u. s. But Article 76 (d) can be regarded aa precatory, 

s1noe Article Three of the trusteesh!p agreement maltes no 
156 exception tor tariff 1awa. 

153• Cooper, 22• ~., P• 128. 

154. Treaty Series, Ho. 76 (1947), Cmd. 723;. 

155• Ibid., Article 76 (d). -
156. SedgWick w. Green, "Applicability of Amerioan 

Laws to Overseas Areas Controlled by the united States• 68 
Harvard LaW Review 781,803 (1955)• .-. 



The statua of the tl'Ust terr1tory, 11ke the mandate, 

has been thè subject ot dispute: trust tez-r1tor1es have 
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been sa1d to be und81' the terri tor1al sovere1gnty of the 

states which, in the exereise ot their rigb.t to dispose of 

these te:rri tories, placed them und&l' trusteeship by agree-

ments entered into w1th the united llations, and have become 

administering authcr1t1es.157 'l'he Uhited States has been 

held, on the other band, to have not acquired 8.DY' so'Vel'eignty 
158 over trust territory by v!rtue of trust agreement. Aa 

a strategie area, the Pacifie Islands are aubject to se-

our! ty Counc11 dispos! tion; aa a peranent member ot the 

SeCUl'ity counc11, the u. s. oan veto 8.JlY proposa]. with 

respect to this terri tory and theretore eould be • aid to 

have absolute control thereoTer. Sovere1gn tor all purposes 

would not be a taxe removed pos1 ti on. It bas be en stated 

that in substance the u. s. oan administer the territory as 

if it were a colonial possess1on.159 But since the goal of 

trustee~h1p is selt-government or independence, the implica-

t~on,of nonpermanence is there. The united Statest ___ 'Yiew 1s 

perhaps beat refleoted 1n a Supreme Court deo1aion160 in-

vol ving an Ame:rioan ci t1z$n employed on a government con-

157, Hans Kelsen, Principles S!! Intel'll8.t1onal ré! 
167 {1952). 

158. BPunell ~united States 77 Fed. SÙpp. 6à, 70 
(1948). ' 

159• H. R. Rep. No. 889, 8oth Congress, lst Session 
4 (1947>. 

160. vermilza-Bttown 2.2.• .! connell, 335 u. s. 377 
(1948). 



tract at a leased base in Bermuda. In a suit for Qamagea 

brought by the ci ti zen :tor f'ailure or the defendant to pal{ 

an overt1me rate undel' the Fair Labor Standards Act, where 

the issue was whether the base waa a possession tor purposea 

ot applying the Fair Labor Standards Act, the Court held it 

wu; tbat 1 t was DOt bound by ex ecu ti ve detel'Diinations tbat 

it was not; and that no congressional action 1s needed to 

make an area a •possession• if' it meets the standard ot a 

certain quantum ot American control. The absence, in the 

u. s.-Paoit1c Islands trust agreement of' aur expression tbat 

the trust terr1tory was not to be covered by Amel'ioan etat-

utes applicable to possessions w~ants the conclusion tbat, 

at least tor certain plirpoaes, the tl"Ust terri toz-y is a 

possession. The potentiall7 non-parmanent nature of the 

United States' interest may be said to compare with tbat in 

Ber.muda in the Supreme Court dec1sion.161 

The use of tecbnical concepts or soTezteignty in de-

termin!Dg jur1sd1ctional author1 t,- bas, u was the case 
162 

under the mandates system, beon subject to mach cr1tic1sm. 

•rt 1s tor the executive and legislative depaptments to say 

in what relations a~ other country stands towa.rd it. oc;m.ts 

ot justice cannot make the decision •••• And, unless the po-

161. Ibid. -
162. ~! AOheson, 96 F. Supp. 510, 515-516 (1951). 
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litical department of ou~ gov~nment bas deoided otherwise, 

the judiciary ~ecognizes the condition of things with re-

spect to another country wh1oh once existed a n d ia still 

existing beoause of no other reoognition ••• tbe atate ia 

pe~etual, and survives the fol'lll of 1 ts government. n163 ot 

course there is di ctum to the etf'ect that the trust terri-

tory 1s "foreign,n164 based on aState Department opinion 
" 165 wbich rested on laok of' sovereignty," but 1n practice 

·the polioies sought to be etteoted by statutory reference 

to foreign areas would appear to be inapplicable in light 
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of the terms ot at least the Pacitic Island trust agreement.l66 

Article Fourteen thereot, quite like Article Seven of' the 

Westvn samoa-New Zealand trust agreement 1 aff'orda, if only 

implioitly, discretion in this regard. 

a. :!2!!. ~ !2!_ Claritication ~ Claritz 

The f'oregoing tactual conditions and legal considera-

tions warrant attention 1n the neoessary endeaTOr to achieve 

exactitude in international civil aviation in the ~space 

over trusteesh1p territory. The Charter has not provided a 

~unell .! United States, 77 F. Supp. 68, 72 

Ibid., P• 70• -



satistactory solution; in ~act, it has created an uncertain 

and ambiguous legal comple:x:. However, as !'ar back as 1927 

i t was observed that the legal relationship between the 

mandated territorr and the Mandatory was "olearly a new one 

in international law, and ~or tbia reason the use of some 

time-honored term1nolo8l" ot aovereignty in the s ame way as 

previously was perhaps inappropriate to the new cond1 ti ons • .;!67 
In 1950, Sir Arnold MoN air o~ the International Court ot 

JUstice made a like observation in reference to the legal 
168 statue ot South West Af'l-ioa. The '1'1-usteeship System 1s a 

new institution ••• a new speoies of interna-
tional government which does not fit into 
the old conception of sovereignty •••• The 
doctrine of sovereignty bas DO application 
to this new system ••• what mattes in con-
sidering this new institution ie not Where 
sovereignty lies, but what are the rights 
and dnties ot the Mandatol'7 (or Adm1n1ster-
1ng Authorit7) in regard to the territory 
being administered by it. The answer ••• 
dependS on the international agreements 
creat1ng the system at).d the rule ot law 
which they attract.lo9 

The 1ntent o:r the drafters of Chapte:rs XII and XIII of the 

Charter (establishment and fUnction ot the trusteeship 

system) was to activa te meaaures beat in keeping w1 th the 

167 • League o~ Nations, Otticial Journal, VIII :rear, 
P• 1118. 

168. . International Court ot .rustice, Yearbbok, 1949-
1950, Adviaory Opinion on International Statua ot south west 
Af'rioa, Sales No. 44• 

169. Ib~d., P• ~. 



idealistic expression of the needs ot the world comm,niV,J 

in general, and of the need.s ot the inhabitants of the trust 

areas in particular. For air transportation it was possi-

ble under the terms to give wide rights of transit, and 

equitable distribution of commercial air rights. 

The united Bations is atfirmed by the C~ter to be 

based upon the principle of the sovereign eqŒality or all 

1 ts membel's, but i t is un deni able that unequal l'ighta, 
170 privileges and l'espons1bilit1es ~e also recognized. 

Nor can it be denied that the executiTe and legislative 

pronouncements of the various governments permit some 1n-

equality. The trusteeship agreements demonstrate a laok ot 

unitormity with respect to crucial airspace, but they do 

show in conmon a preponderance of economie rights in the 

bands ot the Adminiatering Authorities, with little obliga-

tion to share these rights with meœber states and theil' 

nationals. The clarification of the relationship between 

the Administering Authorities and the united Nations is 

indioated when one vins, on the one band, the id&als em-

bodied in the Charter and, on the other, the practices pre-

vailing under the terms of the trusteeship agreements. 

There is some do~bt as to the e.xtent to which the 

Cl;ûcago convention of 1944, and the powers of the Interna-

170. P. C • Jessup, A Mod8l'n Law of Nations • New 
York1 The Macmillan'Compani', 1952, ~0. 
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tional Civil Aviation Organisation created by the Convention, 

are applicable to trusteeship territory even though the Ad-

ministering Authority is a party to tbat Convention. How-

ever, in the case ot the South West Africa Man&lte, the 

Convention would apply through Article TWo, whero the defi-

nition of territo17 includes mandates, and Article 80 of 

the Charter whioh p:rovides: " ••• nothing shal.l be conatrued 

to alter ••• the rights ••• ot any state or aDy people or ;he 

t~ of existlng international instruments to which Hambers 

ot the united Nations m51 respectively be parties." Tbat 

the mandate is a separate legal entity :f"ltom the trusteesh1p 

terri tory, and that trusteeship terri tory cannot by any 

constnction be a piU"t of the territory which is subjeot 

matter of the Chicago Convention, lea.ves the statua of the 

airspace subject jointly to the quasi-constitut1onal term8 

ot the Charter and the separate trusteeship agreements. 

That under the bare terms of the Charter the . airspace of 

tl'Usteeship territory could have bad a .tl-eedom tor air trans-

portation comparable to that over the hlgh seas 1s clear. 

With the imposition ot the trusteeship agreements, the .tu.n-

damental reqairements ot international aviatio~-pr1v1leges 

ot transit and ooDmerce-are no broader than the priv1leges 

under ICAO. Moreover, in the ti-Ut areas th81'e la leas 

obligation to maintain ICAO's standardS and recommended pro-

oedtll'es. 
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The lack of olar1ty of aeaning to be adduoed ~om 

the text of the Chal-ter, the 1ntel'-state oharacter of the 

trusteeship agreements operating free ot tbe moral ·d1reo-

t1 ves ot the Charter, the non-use ot the International Court 

ot JUstice to clarify the relationships among the several 

interests~ togeth~ with the qaestionable relationsbip of 

the Chicago Convention with trusteeship airspace, suggest 

the need tor turther international consideration to precip. 

!tate the open political and legal ~estions. These 

problems Z'eme~ themael ves when the inhabi tanta of the trust 

areas receive sovereignty; however, in the interim, the 

geopolitical significanee of the air age for these areas of 

the earth's surface demand prompt consideration. 
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Cbapter IV 

IMPROVING TBE SEmE OF WORLD COMMONITY AND RESPOEIBILrl'Y 

The legal position of air transport poses serioua 

economie problems to any world organization. The decision 

of a State to admit or exclude foreign airoraft engaged in 

international commerce, either in transit elsewhere or for 

the purpose of discharging and piold.ng up cargo 1 dil'ectly 

affects world trade and the 1nternal eCODOM1 of the State 

taking auch action and that of other States. 

Air transport bas beoome an inseparable part of the 

complioated fabrie of world transport. Its role in the 

development of international commerce is increasingly ~ 

panding. Along with ocean shipping, the public is served 

by both ot these instruments of national transport and 

.comm,nication policy; both enter foreign territory to co~ 

pete with local services for international trade. But the 

right of a State to control the use of these two world eoo-

nomic torees bas developed ditferently in certain respeots.1 

Wbile any State may refuse to allow the entry of aircratt 

of a second state, it would be guilty ot an almost untriendly 

1. Oliver Lissitzyn, International Air 1'ransport and 
National Polio~. New York Couno11 on Fôreign Relations 1 -

19li2 1 PP• 3'?;- 02. · 

2.0 ( 



act if it ref'Used the entry of marchant veasels of tbat 
2 

State. 

When the Paris Convention was being dra.t'ted, avia-

tion security questions, not coBIIlercial problems, were a till 

uppermos t in the minds of men. Airoraft flyi.ng ove:r oi ti es 

and 1nto the inte:rio~ posed p:roblems qui te di:tferent t'rom 

those of the entry of me:rChant vessels 1nto coastal ports. 

Wi th the emergence of new airborne weapons of maas destruc-

tion, these secu:rity questions seem even more important 

today. When the law of the air became tixed and national 

sovereignty of the airspace was accepted, the license to 

enter national tewi tory tor trading purposes, claimed by 

Grotius in his tract on merchant sh1pp1ng,3 waa denied to 

air transport. Control was retained by the State tlown 

over. Any maritime State oould unilaterall,- determine the 

volume and coat to the public of ocean sh1pp1II8 under 1 ts 

fiag engaged 1n international trade to and thl'ough the open 

ports ot a second State, il'l'especti ve of the economie e:t-

fect on the latter or on world trade; and the second Stata 

could, at the same t1me, unilaterally determine the TOluma 

of the air transport of the tiret state which 1t may aJ.low 

2. J. c. Cooper, "Air Transport and World Organiza-
tion." 55!!!!~ Journal 1191 (19~6). 

3. Hugo Grotius, Freedom of the Seas. Joseph van 
Deman Magoffin'a Trans. Iiltrod. Jrot~ lew Yorks Oxford 
university Press, 1916. 
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to enter 1ts territory and may ~ix any conditions or limita-

tions . on su ch entr:y, irrespect! Te or the economie effect 

on the tiret State or on world trade. The international· 

contlicte inhel'ent and re sul ting 1n this situation &l'e 

clear: they must be faoed by. any world organ1zat1on. 

The arbi tre.ry right of any State to control WOPld 

trade and tra.de routes 1nao~8.1- as is possible by b8l'r1ng or 

admitting foreign airoraft, irrespeotiYe ot the ett'eot on 

other States, 1s ditticult to detend except when local na-

tional security and economie conditions are d1reotly and 

vitally •treoted. Unjustit'1ed control and regulation, 

whether it be by a single State or an international body, 

must be kept to a minimum and the needs or the publio tor 

adeqaate transportation alwaya retained as a signitioant 

cons-ideration. The r1ght to trade by air Dtst be fostered, 

but at the same time oontrolled, ao that world trade and 

the internal national econom:y ot the State concerned 1s not 

at the mercy of the unilateral action ot Em:1 one State, 

Wb.ether it be the State dispatching its airoratt in world 

trade or the State th:rough or to wh1ch they will tly. TheBe 

are international questions to be deo1ded aocord1ngly.4 

4. coope~r' "Air Transpol't and World Organ1zat1on," 
!?E,• !.!!.• 1 PP• 12ULI-I 1202. 
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1. Etfecting ~ Intent !?!_ ~ United Nations Charter 

To the extent that an7 State consente to control or 

limitation of 1ts civil air transport by the act of any 

other State or agy international body, it foregoes one 

development of i ts potential. air power. Wi thin the bounds 

o:t international comity every State is entitled to bend its 

e:t:torts to attain its legitimate national objectives tbrough 

such activities and 1D8trumentalities as it may ohoose. 

Not only in clearly improper cases, auch as in si tua-

tiens involving aggressive acta or cases entailing flagrant 

disreg8.l'd o:t bind1ng commi tmenta does the de\'II.Opment o:t 

international air transport come into conflict with world 

inter esta, however • In the race for :toreign commerce and 

national expansion, aubsidy wars may develop; local air 

sel'vice of smaller and weaker nations may be forced to dia-

continue; national economy o:t other states may be seriously 

a:t:tected. Things occur that, in the meaning of the united 

Mations Ch~ter, would create a •situation which might lead 

to international :friction.• Such possibility was admitted 

by the Chicago Conference. The Pl'eamble ot the Convention 

on International Ci T.ll Aviation proTides tbat 

the future development or international civil 
aviation can greatly help to create and pre-
serve f'ltiendsbip and understanding among the 



nations and the peoples of the wo~ld, ,.et 
its abu.se can beoome a tl:œeat to the gen~al 
seourity.5 

The development of ~tional air transport of one 

State may injuriousl'Y affect another or cause a aangeroua 

dispute. There must be a forum and maoh1n81'7 to remedy 

suoh a situation. Wo~ld o~ganization will require suffi-

oient international con~ol to p~event ai~ transport trom 

beooming an instrument of 1neffeoti ve or unf'air national-

istic competition or politioal aggress1on and tbus the 

source of serious int~tional misunderstanding and dan-
6 gerous 111-feeling. 

Among the objectives of the united Nations are •to 

take effective collective measures ••• for the suppression of 

aots of aggression ••• and to b~ing about hy peaoetul means 

••• settlement of international disputes or situations which 

m1ght lead to a b~each of the peaceJ" 7 also "to achieve i»-

ternational cooperation in solving international problems 
. 8 9 

ot an economic ••• charaoter.• The General Asseœbl'Y is 

5• International Civil Aviation CoJ111erence (1944>~ 
Final AÏ~4 u. s. Treaty Series 1507. washington: Dçt. of 
State, 6, P• 59• 

6. Osborne Jlance, International Ai~ ~anapo~t ( 19144) • 
London: oxto~d, 1944, P• io3. -

7. Charter ot the 11n1 ted Nations, Article 1 (1). 

a. Ibid., Article 1 (2). -
9• Ibid., Article 1,. -



directed to initiate etudies and malte reoommen&ltions for 

the purpose of promoting international cooperation in the 

political field, and also international cooperation 1n the 
10 

economie field. The Seourit7 Council may investigate 

any dispute or any situation wh1eh might lead to internaîfi 
11 

tional friction; determine the existence of any threat to 
12 

peace or act of aggression; and may decide Wbat measures 

IlOt involving the use of ar.ed force are to be employed to 

g1 ve eff'ect to decisions, incftuding •complete or partial 

interruption of economie relations and of ••• atr ••• and other 

means of commun1oations."1~ 
The Economie and Social Councill4 is responsible 

under the authority ot the General Assembly for ecoJJOmic 

problems; may15 make or initiate atudies and reports with 

respect to international economie matters and malte reoom-

mend.ations on auch ma.tters to the General AssemblyJ may16 

10. Ibid., Article 34· 
11. Ibid. -
12. Ibid., Article 39· -
13· Ibid., Article 4J. • -
14· Ibid., Article 6o. 
15· Ibid., Al-ticle 62. -
16. Ibid., Article 63. -
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enter tnto agreements with specialized agenoies established 

by inter-government agreement and ha~ wide international 

responsibili ty in the economie field; J'JJIA1'l7 talee appropria te 

steps to obtain ~eports from auch specialized agencies and 

communicate its observations on these reports to the General 
18 Assembly; may furnish information to the SeCUl'it'1 Counoil 

and sball assist the Seourity council upon ita requeat. 

As mentioned earlier is the sign1f'1canoe of' the auee-

ment between the International Civil Aviation Organization 

and the United Nations pursuant to the terma of' which the 

Council 1s authorized to erbitrate disputes between the 

member nations of the u. N. over air rights. A dispute was 

presented to the Council in 1952 wherein India had complained 

that Pakistan retused to perm t Indian aircratt to tl y over 

Pakistan terri tory trom New Delhi to Kabul in A1k\*dstan. 

The interdiction of the u. N. agency served to dissipate 

the violent aspects of' the dispute, and an agreement was 

f'orged wbich not only allowed Indian planes to pass but pro-

vided for Pald. stan to ship tuel to At'glumistan so that the 

planes could ref'uel in Kabul f'or the return trip. The set-

tlement was accepted by beth goYernments.19 

Ibid., Article 64• -
18. Ibid., Article 65. -
19. Darld cusbman Co7le, The united Nations and HoW 

!! Works. New York: Signet Book;;-r.L955), P• 55• --



No society can be stable unl.eas it is .f'ounded on 
20 justice and the rule o~ law. The legal and organizational 

tramework of the international co:mmunit7 is far t'rom per-

~ect but it is nonetheless strong enough to enable the world 

to hold i tsel:f together and to progress towa:rd the time when 

a real seCUl"i ty can be achieved. Et.tecting the terme and 

intention of the united Nations Charter will materialise 

this prospect • 

2. Recent Develo;pments 

Despite the varied approaches tbat histot-7 recorda 

to the question of statua of territot-7 under tutele.ge, the 

preponderant weight of authori ty is in tavor of the po•1t1on 

that essentially reinf'orces the trust concept. The que•t1on 

of sovere1gnty over trust territory bas been contused be-

cause of the allocation of mandates under the League o~ Na-

tions. Wh! le 1 t was reasonably certain as to Where govern-

ing authority resided at the outset, in that it devolved 

to the principal Allied and Assooiated Powers through the 

instruments of renunciation signed by Gar.many and Turkey, 

conrusion reigned as to where sovereignty lay atter the ~ 

dates were approved by the League and the governing respon-

20. A. He Feller, lJnited Jlatiol'lS and World Csaml!!nnitz• 
Boston: Little, Brown and do. (1952), P• 138. 
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sibility passed to the ma.ndatories under League superrtso17 

jt~.risdiction. When the General Aesembl7 ot the united l!Ta-

tions came to approve the tlmateesh1p asreements, oonstel"-

nation resulted over the prospect ot Uill'&Veling the leg~ 

web spun at Versailles and thereatter. To resolve 1rhat ap.. 

peared insoluble, the decision to proceed pragmatically was 

made, and the issue ot sovereignty as sueh was avoided, the 

theory being that the termB ot the u. N. Charter and the 

agreements themselves would be suttioiently clear to detine 

t~e respective roles, rights and privilegea of the peoples 

ot the territories, ot the administering authorities, and 

ot the United Nations and its organe. The tact is that the 

terms were never clear enough, however. Adllin1ster1ng au-

tborities made statements whioh varied in language but wbioh 

amounted to declarations eithc- that they did not claim 

sovereignty or that they were content to permit the legal 

issue to rema1n as it was--unclear. No aàJDinisterilig au-

thor! t7 has alleged, however, that 1 t was olearly the 

sovereign ot a trust terl'i tory • 21 

So the problem continues, marked by devel.opments 

wbioh serve to enhanoe the importance ot an u1 t1mate aolu.-

tion. Changes in the trust te~itories continue with .the 

assistance of the supervising or administering autborities; 

21. 
New York: 

L. La:ny n.o:oard, International Or,anization. 
MoGraw H1l!L· Book Comp&n7 tnô. (1951 , PP• 5o9tt. 



world trade and ooDDDerce continues and grows; the need ~or 

clari~ication becomes more evident in light ot the great~ 

interdepend.ency ot man and the nations ot the earth. Re-· 

cently the people of British Togoland voted in a plebiscite 

that was designed to ascœ-t8.in what thei:r attitude toward 

integration with the Gold Coast was. 'l'he majorit7 voted in 

tavor ot the mœ-ger, a atep which bas been deemed sig.niti-
- 22 eant in the trend towa.rd autonomy of dependent people a. 

The seTenteenth session of the ~steeship Council 

in 1956 was marked by consideration of the nuclear tests 

conducted in the Pacifie areas by the United States, reoeipt 

of 731 petitions from Atrican trust territo~es and ~5,000 

oomnunications fitom the French Came:roons, admission into 

the Trusteeship Council of rtaJ.y in vin of the tact that 

she recent1y became a member ot the united Nations and has 

been an adm1n1ster1ng authori t7 ( over Somali land) , and 

election of Burina to the Council to ma.intain the balance . 

of non-administering members to administe:ring membe:rs (with 

Italy, there are now 14 adm1n1ster1ng representatives). 23 

Reports t'rom the various other t:rust terri tories were alao 

sif'ted, progress reported in Ta.ngan,-ika and Ruanda•Ul-Und.1, 

22. "People ot TOgoland Vote on ~ir Countryrs 
Fut'lll'e," United Nations Review (J'Une, 1956), Vol. 2, No. 12, 
P• a. 

2,. "Report on Seventeenth Session of Trusteeship 
Council, united Nations Revin (:May, 1956) , Vol. 2, lfo. 11, 
P• J.4. 



and a propozsed survey ot progreas in the Atrioan &.!'eaa an-

In 1955 the International Civil Aviation Organiza-

tion oalled attention to a new international agreement to 

l1m1t the liability of ai~lines ror passengers killed oP 

injured in tlighta from one country to another, to be in 

roroe when ratitied by thirty countries.~ The tenth co~ 
terence ot roAo opened in JUne, 1956, in caracas, Venezuela, 

with an agenda consisting, .i.n-.t.er-. !!!,!, ot the problem of 

jurisdiotion over outer spaoe tor satellites, the improve-

ment of communications ror jet operation and teohnioal 

assistance tor oountries whose civil aviation is under-

developed, and matter& suoh as la.nding charges, air mail, 

and publio air law. The question of interplanetary s]Q'ways 

and outer spaoe will be studied w1 th a view toward .tol"D1\1lat-

1ng some agreement in regard to the questions ot sovereignty 

and pr1Tileges in outer spaoe. The principle that ev~ 

state bas complete and excluaive sovereignty over the air 

spaoe leaves the question or whether state sovereignt7 ~ 

tends beyond. the bounds of superadj aeent air a pace open. 

The problema raised by jet and turb1ne-propelled planes ~e 

more immediate sinoe the oruising speed of planes will 

double in,less than five years and altitudes will be much 

24• "ICAO, 1955;" UDited Nations Review (April, 
1956), Vol. 2, Noe 10, P• 2l;:. · ·· 
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higher. Communications will conseqaentl7 have to be acoel-

erated.25 

;. Conclusion 

Although the majority of the trusteeship agreements 

between the united Nations and Administering Authorities 

provide that the trust territories sball be adminiatered as 

an integral pal't of the adm1n1stel'ing sta te, there is no 

implication that the administering state has a cla1m to 
26 sovereignty to or oTer the trust territory. The relation 
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of trust or tutelage or tideieommission implies tundamentall7 

a relation of service and delegation incompatible with any 

exolusiveness of rights ot sovereignty on the part of the 

superv1s1ng Statet.27 Notwitbstanding this tact the terms 

of &gl'eements dari ving trom the arrangements establiahed 

before and after creation ot trust territories by the United 

Nations connote an intention to pre-empt tor exclusive use 

airspace which, in light of the principles of the u. N. 

Charter, rightf'ul.ly belong to the commun! ty ot nations. The 

25• "Air Parley Fac•s rssues of Jet Age," New York 
'limes, JUne 20, 1956, P• 62. --

26. Se~~ Council Official Records 2nd Year No. 
2; (1947> J P• j eneâi lssembiy boo. 1/25~) Decembœa 12, 
1946, P• o). . 

27• L• Oppenheim, 22• ~., P• 237• 



advancement of world trade and the progress desired for 

promotion o~ harmony and politioal and commercial inter-

course neoessitate clarification in order that the great 

objective or present-day international civil aviation--the 

removal of all doubt as to where, how, and in what manner 

international air commerce may flow between the nations o~ 

the world--may be realized. 
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