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PREFACE

Nearly all of the sovereign states of today developed
as political manifestations of small, isolated areas, sepa-
rated from one another by geographical barriers, precluding
commerclial intercourse. Within broad limits, human soclety
shapes 1ts politieal order so as to faclilitate economic
life and to maximize 1its security. As human skill in uti-
lizing the earth!'s resources improves--i.e., the development
of technology~-by the same token, the po;itioal horizon
widense The observable features of the mature state are
territorial soverelignty and a politiocal pattern superimposed
upon a portion of the earth'!s surface and extending into
airspaces The tacit understandings and agreements which
constitute international law develop as the technology of
transportation and communication advances to reduce the ime
pediments of physlieal barriers. The effect of technological
development 1s the redunction of time and space factors which,
in turn, intensifies the mutual interplay of geography and
existing internation regulation, Nowhere is thls phenomenon
more apparent than 1ln international aviatlon.

Public international alr law is concerned with two
basic problems: (1) the determination of the legal status

of the alrspace over the various parits of the earth's sure




face, and (2) the legal regulation of flight, for the pur-
pose of trangit or commerce, into that space. The primary
concern of this paper 1s with the first problem as it ob-
tains in the trusteeship territories. Although aviation
activity exists in ailrspace of uncertain legal status, the
legal development involved in the second problem 1s held
in abeyance pending resolution of the first probleme.

That every State has complete and execlusive sovers
eignty over the alrspace above its territory is a basie
principle of international law, and it is the fundamental
legal referente It 1is a truism that the extent of sovere
olgnty depends upon the definition of territorye. The sev-
oral areas on the eartht!s surface, the territory of which
is not attached by the complete and exclusive sovereignty
of a State, possess a kind of '"no mants land, yet all ments
land® characteristice This characteristic does not vary
in kind but in degree, whether one thinks of the high seas,
the polar regions, trusteeship territories or outer space.
With the fallure to place with certainty the locus of sov-
ereignty, new legal entlties spring forth.

The inter-state agreement is the result of the weigh-
ing and balanocing of interests and values, which sovereign
states feel need regulation between themselves and, then,
between themselves and dependent or other areas. The three
inter~-state agreements pertaining to the international legal




status of trusteeship territories are The Charter of the
Thited Nations, The Convention on International Civil Avia-
tion, and the several trusteeshlp agreements. Another
source 1s the International Court of'Justice, from which
to date one advisory opinion has 1ssﬁod that has a bearing
on the status of trusteeshlp terrlitory.

With the failure of the provisions of the Conventlon
on International Civil Aviation to encompass the trustee-
ship territories, the provisions of the Charter of the
United Nations and the terms of the several trusteeship
agreements jointly obtaine It 18 clear that under the pro-
visions of the Charter, the airspace of trusteeship terri-
tories could have had a freedom approaching that of the
airspace over the high seas, That the terms of the trus-
teeship agreements endowed the Administering Authorities
with crucial economic and security rights, which lend theme
selves too readily to the obscuring of the non-disecrimina-
tory policy intended by the Charter for all members of the
United Nations and their nationals, 1is also cleare The
reluetance of the various States to use the Internationsl
Court of Justice to clarlfy the mmltifarious legal problems
engendered by the amblguous text of the Charter 1s regret-
table. The legal complexlities and the political questions
inherent in the foregolng factors suggest the need for the
several States to give further international ceconsideration
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to the problem of e¢ivil air transportation into the trus-
teeship territorles. Any aspect or phese of air Jjurispru-
dence not sufficlently clear is detrimental to the economic
woelfare, and a constant threat to the security of soclety

as a wholee

F.J.Fe

July, 1956
New York, N. Y.
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Chapter I

INTRODUCTION

l. Aviation and Internstional Affairs

Aeronautical progress has thrust upon each of the
politically active inhabitants of the globe, in more
peremptory fashion each year, the task of reconciling
hls opinions as a human being with his opinions as a
citizen, Those who belleve that men in the mass ulti-
mately act in accord with thelr interests and ultimately
formulate their interests in accord with human consider-
etions will foresee the emergence of a world commnity
assuring peace and Jjustice. Those, on the other hand,
who believe that man in the mass 1s carnal, do not expect
him to act consistently in support of his interests as
he formlates them, or to formlate them in terms requir-
ing vision beyond the horizon of the traditional soclal
group.

As human belngs, men want to meximize thelr security,
thelr freedom and theilr welfare, and to consider all or=-
ganizations, societies and communities including the state

1

o8 means to this end. They want to conslder the state

l. Myres S. McDougal and Gertrude C. K. Leighton,
"The Rights of Man in the World Commmunity: Cons@itutional
Illusions versus Rational Action." 59 Yale lLaw Journsl

60 (1949).




for man, not man for the state. As citlzens, most want
first'of all the state of thelr alleglance to be secure, ine
dependent, and properouse. They are willing to conform thelir
wants as hman beings to what the constitution, laws and
customs of the state permit., The good citizen is even ready
to lgnore the wants of other peoples, nations, states and
governments if hls state refuses to admit them, end to assist
his state at the risk of his life and property in utilizing
resources, technology, sclence, administration, and the art
of wer to render impotent other governments, states, nations,
or peoples who persist in demands opposed by his state.
While action to promote the economic and social needs
of individuals often conflicts with action to promote the
political and military needs of the state, this is not always
the cases The individual in pursulng his privete ends may be
convinced that he is acting for the good of the state, and in
forwarding national policles he often thinks he is serving
his private endse In emergencles, however, he will often
find that such reconclliations do not free him from the ne=-
céssity of choosing between humanand national interests.
This conflict is but an aspect of perennial problems of the
individual and the groupe Anthropologists observe that even
the rigorous mores of the primltive tribe do not entirely
suppress the individualism of human nature.2 Soclologlists,

2. Ruth Benedict, The Chgzg§g§heuum and the Sword.
Boston: Houghton Mifflin Company, 19L0.



while insisting that personallity and culture continually
interact, and that consequently the dlchotomy of individual
and group 1s a fiction, have not been able to evade the
problem latent in all socleties, and occaslionally emerging
in violent revolts against established laws and customs,
under the banmner of individual rights end human freedom.5

Internatlional lawyers from Victoris, Suarez, and
Grotius down to the present time have discussed the question
of whether international law should protect only the rights
of states, including the "rights" to tyrannize over thelr
nationals and to conquer thelr neighbors, or should also
protect the rights of man agalnst both foreign states and
hié owne It has been suggested that international law,
though primarily designed to protect the independence of
states, imposes limits upon the exercise of that independence
in the interest not only of other astates but also of individ-
uals and the imman race.h The civil law of the state, as
Grotius pointed out, springs from the authority of natural
law which imposes on all men and institutions respect for
hman personality.5

‘We are today aware that sovereignty can subject the
hamen being to its wlll at home, and subject him to its

3¢ Gumar Myrdal, The Americen Dilemma. New York:
Harper & Bros., New York, IOhl.

lie The Lotus, Pe C. L. Jo, Series A, No. 10 (1927)e

5e¢ Hugo Grotius, De Jure Belll ac Pacis, Prolegomena,
Sece 160




destructive power abroad in a manner unsuspected in previous
centuries, We are aware too of the helplessness of interna-
tional law and natural law in a world infected by threats of
totalitarianism and its accompanying power. It is more
necessary and difficult than ever before for men to be at
the same time citizens of the state and citlzens of the world.
In this paper treating the legal status of the alrspace of
trusteeship territory, it 1s appropriate to consider trends
in aviation and trends in world politics in the course of
framing the issue that seeks resolution--that of enhanced
amicabllity between men and groups of men in the face of

restrlctions, commitments, and alleglances.

a. Tendencles of Aviation

In the years that have passed since the airplane was
first flowh in 1903, the trend of development has been regu-
lar and continuous, with some temporary aberrations resulting
from two world warse The followlng indlces merit mention:
(1) The number of airplanes in the world has increased from
one to a maxirmum of over s quarter of a million at the end
of World War II. Nommilitary planes are continually and
rapidly increasing in numbere.

(2) The average weight of planes has increased from less than
half a ton to more than ten tons. While this average will

probably decrease as the proportion of "personal® and "feeder"



types of aircraft become greater, the weight of transport and
bombing planes will contlnue to increase.

(3) The average speed of planes has increased from thirty to
over two hundred miles per hour, of military planes to almost
four hndred miles per hour, and of Jet planes to supersonic
speeds.

(L) Transport plane safety has increased from twenty-seven
fatallities to less than two fatalltles per mmndred million
passenger-miles of travel.

(5) Passengers carried per year in the Ue.3.. has increased
in number from none to & rate of more than six million.

(6) Passenger miles flown on regular routes in the U. S. has
increased from none to more than four billion a year.

(7) Passenger travel cost has decreased from twelve to less
than five cents per mile,.

(8) The quentity of mall and express cargo has risen from
nothing to over a hundred million ton-miles a year,

(9) The length of commercilally feasible flights has increased
from nothing to over three thousand miles.

(10) The number of types of planes has increased from one to
hundreds specisllzed for peace and ware Nommllitary planes
are speclallized for speed, safety, water and ground landing,
long and short hops, commercial and personal use. Military
planes speclalized for transport, bombing, attack, recon-

nalssance, and water, ground, and carrier landing have pro-



liferated in many typese. The helicopter and other types for
slow=speed landing in limited space have developed, as have
types for greater speeds, higher flights and longer flights.
(11) Regular operative flights have increased in number to
encompass a world network,

(12) The number of airports in the world has increased from
none to thousands.

(13) The equipment in airports and airways has improved
with the development of means for providing accurate weather
information, radio beacons, radar control, and other facili-
ties for minimizing the influence of weather or regularity
of schedules, and particulerly safety of landinge

(1) The schedules of commercisl planes have increased in
regularity, rellebility and frequency.

(15) The number of nations participating in the production
of planes, the organization of alrlines, and the licensing
of pilots and air=-routes has increased.

(16) Ccivil aviation has tended to be controlled by national
governments in domestlie commerce through goverrment opera-
tion or regulation, and in international commerce through
govermment-owned or controlled "chosen instrumentse”

(17) While militery aviation has predominated in number of
planes used, the relative importance of c¢ivil aviation has

tended to increase.



(18) As a military arm, aviation has predominated in numbers
of units added by way of increase, as compared with ermles
and nevies. The ilndependent mission of the alr arm, that

of attack on the enemies' industry and morale, has proved
increasingly important in comparlson with the navy's basie
mission of blockade and the army!s basic mission of terrie
torial occupation, and even in comparison with the mission
of all these arms 1n destroying the enemies! armed forces

in beinge.

(19) The military characteristics of the airplane in perform
ing its independent mission have developed steadlly in all
the elements which contribute to an efficient weapon: mo-
bility, striking power, protection, and holding poweres

(20) Use of the alr arm in war has tremendously increased
the power of the offensive compared with that of the defen-
sive, particularly since the invention of the atom bomb
greatly augmented the planets striking powere. This increase
can be measured by the ratlo of the cost of weapon to its
destruoctiveness in terms of man~hours, which with the atom
bomb borne by airplane or rocket may rise to an order of a
thousand man-hours of l1life and property destroyed to one
man-hour expended in constructing and operating the weapon.
(21) Aviation has greatly increased the aree over which
govermment can exerclse effective power to maintain order

and justice. In the course of world history, land forces
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alone could never have been adequate alone to implement
world governmente By & suitable distribution of bases and
the organization of & relatively small policing force of
reconnaissance, combat and bombing planes, international
govermment today could prevent aggression and meintain
Justice and order throughout the worlde The problem of
world order has ceased to be primarily technical and has
become almost entirely political.6

In summary, the trend of the alirplane has been toward
increasing efficiency and increasing use as an instrument
of transport, of commmnication, of commerce, of cultural
diffusion, and of offensive ware The trend has progres-
sively reduced teclmical and strategic distances in the
worlde It has diffused techniques and cultures, and has
tended to reduce the differences of civilizstione It has
increased the vulnerability of peoples everywhere to attack
and has reduced the walue of distanee or geographic barriers
as defenses against military atteck, cultural penetration, _.
or economic competitione It has created the technical pos-
8ibility of a world police force cepable of preventing

agsression.7

6e "Commission to Study the Organization of Pefce,

Fourth Report," Security and World Organigation, Interna-
tional ConciliatTon, No. 396 (January, 19L411), DDe 56ffe

Te Quiney Wright, Problems of Stabllity and Prog-
ress in International Relstions. Berkeley: iverslity of
fornla Press (10bL), De 300




be The Condition of World Politics

During the aforedescribed perlod, the power structure
in international relations has been marked by the following
developments: (1) War has been more frequent, widespread,
and destructive than in any period of similar length, at
leas t since the seventeenth century and probably in all
hman historye.

(2) The centers of major military and political power have
decreased in mumber and these centers have tended to
exerclse influence over the smaller states in thelr regions,
thus augmenting the differentisl between the few great
powers and the other states.

(3) The balance of power has become less stable, interna-
tional law has been less observed, and confidence in peace
end order has suffered a decline.

(L) The governments of national states have tended to
become more centrallized and to plan economy and control
opinion more completely and efficiently than ever before.
(5) War and preparation for war has tended to absorb a
larger proportlion of the population and the economic activ-
ities of countries than ever before.

(6) Persecutions and messacres under public asuthority or
public tolerance have occurred with a barbarity and on a

scale unprecedented in hwmen historye.



(7) International organizations in the technical, econonmic,
mmanitarian, and politiecel fields have been more generally
accepted, more comprehensive, and more active than ever
beforees

(8) International legislative treaties have been more
abundant, more comprehensive, and more generally ratified
than ever beforee

(9) Imstitutions and procedures of international adjudica-
tlon, conclliation, consultation and inquiry have been ac-
cepted and used more widely than before.

(10) Declarations by governments, individually and collec-
tively, have professed greater devotion to universal peace,
to internatlional justice, to human welfare and to muman
rights than ever beforee.

These conditions manifest the extreme and conflicting
developments, on the other hand, of government actlons and
policies supported by natlional sentiments oblivious to cone
slderations of humanity, llberty, justlice, and peace, and,
on the other, of determinatlon of all nations to promote
the welfare and liberty of mankind, to pursue internationel
peace and jJustice, and to develop & stable and orderly
commnity of nations. It is civilizationt!s problem, that
while aviation has manifested a continuous and consistent

trend toward greater efflciency and wider utilization, world



politics has been characterized by ever greater confusion,

inconsistency and violence, and self-contradiotion.8

2. The Legal Concept of "Soverelgnty over the Airspace®

The development of air navigation since the begin-
ning of the twentieth century has brought with 1t a series
of international problems 6f great importance from the
points of view of economic activity and security. These
problems have been the subject of theoretical study and of
official negotliation, and the partial and temporary solutions
recommended or achleved afford an excellent 1lllustration of
motives and methods in the contemporary movement toward
international law and organization. Sallient characteristics
in the movement are the faets that governments no longer |
leave the development of common institutions to the spone-
taneous, but slow, evolution of custom, but are constralned
to join in a consclous collective endeawvour to devise bits
of mechanlism capable of achieving a common purpose, at the
same time eschewing doctrine for the more realistic objec-
tives of keepling intact their freedom of action, necessarily
tempered by the reallzation of a pressing need for joint

regulation end compromise.9

8¢ Quincy Wright, ibid., pp. 300ff.

9¢ P. Ee Corbett, Law and Society in the Relatiéns
of States. New York: Harcourt, Brace and Coe. (1951), De 157



Up to the first World War, the dlscussion of sover-
elgnty in the air was mainly academic, and legal theory had
its daye. While the law was concerned with the use by man
of surface land rights, the maxim cujus est solum ejus est

usque ad coelum et ad inferos, volced by Coke, James V. C.,

and Lord Ellenborough 1n early English cases, if only to
receive criticlsm, came in for considerable attention.10
This doctrine, that the sub jacent 3tate should have unlimi.
ted sovereignty in 1ts alr, was countered with the view,

ros communis omnium, that the air, like the sea, should

everywhere be open to alle Such view was espoused in

Justiniants Institutes, and during the reign of Queen:

11

Elizabeth, although some view Roman law as having talken

the position suggested by the first doctrine.lz Another

thesis put forward by a renowned professor of international
law was the favoring of sovereignty coupled with a right of
innocent passage for foreign alroraft such as inte?national

law recognized for surface vessels through the marginal
seas.l? A further modificatlion would have admitted sover-

10, Col. Oe Mo Biggar, "The ILaw Relating to the Air,"
Canadian Law Times, Vol. Twelve (1921), Toronto: The Carswell
60., LE&., PDoe Engfo

11, John A, Eubank, "Who Owns the Air Space?" 63
American Law Review, Number 1, page 1 (Jan. Feb. 1929).

12, Francesco Lardone, "Airspace Rights in Roman Law,"
Alr Law Review, Vol. 2, No. I (Nov. 1931), pp. L455ff; also
J+ C. Cooper, fRoman Law and the Maxim 'Cufas est Solum'™ in
International Air Law, 1 Institute of Internationsl Alr Iaw,Dp.2.

13, "Westlake at Institute of International Law,1906
Session," Annuaire de 1'Institut de droit international, Vole.

21, 1906, pe 297
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eignty in the lower belt of the air, as in the marginal sea,
but left all above this oommon.lh

The views have been diverse and the sources manifold.
One of the earlier English cases prompted this comment where

an action was brought for damages for invasion of alrspace:

I do not think it is a trespass to in-
terfere with the column of air superincumbent
on the close. If this board overhanging the
plaintiff's garden be a trespass it would
follow that an aeronaut was liable to an acw-
tion quaere clausum fregit at the suit of
every occupier of a f!ei& over which his
balloon passes in the course of his voyage.
Whether the action may be malntained cannot
depend upon the length of time gor which the
superincumbent air 1s invaded.l

A New York decision involving a telephone company resulted
in the court's holding that "the space above land is real
estate, the same as the soil beneath, and the law regards
empty space as 1f 1t were a solid, inseparable from the
soil, and protects it from hostile occupation a.csr:.ordj.ngly.":"'6
At the Hague Peace Conference in 1899 an international
agreement was made by which the representatives of the

Great Powers bound themselves to prohiblit the launching of

1. FKenneth W. Colegrove, International Control of
Aviation. Boston: World Peace Foundatlon (1930), DDe U2Tfe

15 Pickering v Rudd, L Campbell 219.

166 16, Butler v Frontier Telephone Company, 186 N. Y.



projectiles and explosives from balloons or any other form
of alrcraft for a period of five years. Emperor Nieholas
of Russia, at whose lnvitatlon the first Peace Congress met,
had commended the subject of aircraft developments to the
study of the delegatese In 1907, the Second International
Peace Conference at The Bague renewed the compact.17

The 1910 Parls conference adjourned without reaching
any signed convention as to the extent to which interna-
tional alr navigatlion should be free of political control
by the State flown over.18 A writer of the day urged that
the doctrine of freedom of the air, even limited by the
States! so-called right of conservation, lacked historiecal
and Juridical soundness, and that it rested on no solid
rock of consistent principle, The doctrine of ownership of
private individuals, and of the sovereignty of States in
eirspace, on the other hand, was said to offer "a firm and
sollid basis for the sound growth of public and private
aerial law in the future.“19 Air progress was held to be
best furthered by limiting both the landowner's right of

17 Williem Marshall Freeman, Alr and Aviation Lawe
London: Sir Isasc Pitman and Sons, Ltde (1931), DD. LfT.

18, Kemneth W. Colegrove, op. cit., pe LS.

19, Harold D. Hazeltine, The Law of the Air. Londen:
University of ILondon Press (1911); pe 1L2e
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property and the Statet!s right of sovereignty in the airspace
by the necessary international conventions and national
statutess The view that the high air, like the high sea,
should be open to the commerce of all peoples, serving as &
new world's highway for a time seemed likely to prevaill,
reinforced as it was by analogies drawn from existing inter-
national law, the right of innocent passage in territorilal
waters, and the supposed right of navigation of natlonal
rivers.zo However, it may be sald that the conference
evidenced taclt but actual agreement of the delegations
that each State had full sovereignty in flight-space over
its national lands and waters as part of its territory;
that any division of such territorisel flight-space into
zones 1is impractical and unnecessary; and that no general
right of international transit or commerce exists for alr-
craft of other States through such territorial flight-space.al
By an exchange of notes, the French and German
govermments made a provisional agreement dealing with the
special conditions under which the mllitary and nonmilitary
aircraft of each State would be received on the territory
of the other, but no attempt was made as of this date in

20e Arthur K. Kuhn, "The Begimnings of an Aerial
Law." | American Journal of International Law 109 (1910).

2le Je Ce Cooper, "The International Air Navigation
Conference, Paris,1910." 19 Journal Air Iaw and Commerce
1h3 (Spring, 1952).
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22 In 1916,

July, 1913, to establlsh any general principle.
e Pan-American Aeronautical Conference wes held in Santiago,
Chile, at which principles defining conduet in the alr were
advanced.23 It remalned for the developments of the First
World War to precipitate action of a reasonably definitive

nature in the field of aviatione.

ae Developments after the First World War

Military considerations during the war forced gen-
eral acceptance of the sovereignty of each nation over 1its
airgspace. Air boundaries, as well as land boundaries were
closed for security reasons, and belligerent aircraft fly-
ing over neutral territory were forced to land and their

crews interned just as 1f swrface boundaries were crossed.ah

At the close of hostilitlies, the various participents found
themselves with large numbers of aircraft and trained
pllots and some impetus was thus provided for the regulariz-
ing of conditions under which these alrcraft might be em-

ployed in international commerce.25 The Aeroneutical

22, William Marshall Freeman, ope cit., pp. 1ff.
2%+ Iblde.

2ie Je C. Cooper, "Air Transport and World Organi-
zation." 55 Yale Law Journal 1175 (1946).

: 25+ Manley O. Hudson, "Aviation and International
Law." Alr Law Review, Vol. 1, Number 2 (April 1930), pp. 183ff.
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Commission of the Versallles Peace Conference was directed
to prepare an alr navigation convention, the purpose of
which was to afford an opportunity for a common approach to
aviation legislation, at a time when the States involved
found agreement easier to reach than in any normal perlode.

be Conferences and Conventions

1. The Paris Convention

The Convention on Aerial Navigation signed at Parls
on October 13, 1919 was the frult of efforts exerted at
the Peace Conference, the Treaty of which contains little
of new importance to aviatione The principles accepted but
not signed at the Paris Conference of 1910 were the bases of
the present legislation.26 The latterts "air clauses"
required demobilizatlion of Germany's air forces, limited the
manufacture and importation of aircraft for a short perioed,
prohibited possession of any military or naval sircraft or
of dirligibles, and gave to the Allled powers, during the
period of occupation, freedom of passage through the air,
and freedom of transit and landing for their alrcraft. The
Treaty also set up an Inter-Allled Commission of Control,
empowered to investigate Germanyts execution of the "air

clauses." The terms of peace thus exacted were severe, as

26. J. C. Cooper, "The International Air Navigation
Conference, Paris 1910." 19 Journal Air Law and Commerce 128.
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s consequence of which, subsequent modification became neces-
sery. An agreement made at Paris on May 22, 1926, provided
that Germany wes bound to "see that German civil aviation
was kept within the bounds of normal development." By
part XI of the Treaty of Versaillles, the Allled powers
wore glven a special privilege of alr navigation over German
territory, designed to secure treatment equally beneficlal
with thet given to German nationals, but it was the kind of
privilege that couldnt't be made permenent unless it were
reciprocal, and the treaty itself provided for its expira-
tion in 1923.27

The Paris Conventlion was brought into foree on July
11, 1922, by fourteen of the twenty-six signatory States
(including the British Dominions) and Persia which had promptly
adhered to lte Sixteen of its adherents were European
States, two (Chlle and Uruguey) were South American, and four
(India, Japan, Persia and Siam) were Asiatlc. The ratifying
or adhering partles were: Australia, Belgium, Bulgaria,
Canada, Chile, Czechoslovaekia, Denmark, France, Great Britain,
Greece, India, Irish Free State, Italy, Japan, Netherlands,
New Zealand, Persia, Poland, Portugael, Roumania, Saar ter-

ritory, Silam, South Africa, Sweden, Uruguay, and Yugoslavia.28

27. 0p. elt.

28. 1l"League of Nations Treaty Series 1T7L" 0ffieciel
Bulletin g% the International Commission for Air Navigatien
er 15), De °
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The Unlited States took an active part in the preparation
of thils Convention but did not ratify ite.

It was the design of the framers of the Parls Cone-
vention that 1t should create an International Air Union
into which all States might be eventually admitted. But
special conditions were set for non-signatory States which
had taken part in the war, l.e., Germany, Austrla, Hungary,
and Turkey, and the admlission of these States was to be
conditioned on either membership in the ILeague of Natlons
or a three-quarters vote. Bulgaria was the only one of
this group of States to become a party to the Convention.
Article five of the Convention provided thsat

no contracting States shall, except by a

special and temporary authorization, permit

the fllight above its territory of an air-

craft which does not possess the natlionality

of a contracting State.

This was a s trange provision to include in any effort at

general international legislation, although 1t was ine

dubitably consistent with the first article which provided:
The High Contracting Partles recognize

that every power has complete and exclusive

soverelignty over the alrspace above its

territory. For the purpose of the present

Convention the territory of a State shall be

understood as including the national terri-

tory, both that of the mother country and of

the colonies, and ghe territorial waters
adjacent thereto «2

29. Iblid., Officisl Bulletin No. 26, Department of
State Publication 2IL% (19LL).
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Article two of the Convention provided that each contract-
ing State should undertake in time of peace to accord "free-
dom of passage® above its territory to the aircraft of the
other contracting Statese In Article fifteen it was pro-
vided that every aircraflft of a contracting State should

have the right to cross the alrspace of another State
without landing following the route fixed by the State
flown over, with an addltlonal proviso that the State flown

over might require the aireraft to land for security nmuwms.3°

A protocol dated May 1, 1920,51 provided that
derogations might be granted at the request of signatory or
adhering Statese A protocol of amendment was signed and
brought into force on December 1lli, 1926, which made it
possible for any contracting State to conclude with a non-
contracting State a special convention for the latter's
enjoyment of 1ts elrspace, on condition 1t should not be in
conflict with the general Convention.52 A protocol dated
June 15, 1929, amended and clarified the rights of air
transport described in Article 15, stating:

Every contracting State may maske conditional

on its prior authorization the establishment

of international airweays and the creatlion and

operation of regular international air navi-

gation lines, with or without landing, on its
territory.3>

30¢ Je Ce Cooper, ope. cite, ppe. 1193-119k.
31 11 League of Nations Treaty Serles 307.
32+ British Treaty Series No. 12 (1925).

Roper, La Conventlion Internationale &u Octobre

13, _2_2 (1930).
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Bach contracting State was sald in ﬁhe Convention to be
"entitled, for milltary reasons or in the interest of

public safety, to prohibit the aircraft of the other cone
tracting States, under the penalties provided by its
legislation and subject to no distinction being made in

this respect between 1ts private aircraft and those of the
other contracting States, from flying over certain areas of
its territory.“3h As subsequently smended, and “as an
exceptional measure and in the interest of public safety,"
each contracting State was authorized to permit flight over
such prohibited areas by national eircraft, and to reserve
"the right in exceptional circumstances in time of peace and
with immediate effect" temporarily to restrict or prohibit
flight over its territory or part thereof, on condition that
such restriction or prohibition should be applicable without
distinction of nationality to the aircraft of all the other
Statess?

The phrase "conditional on its prior authorization"
contained in Article 15 commoted the need to observe
requirements imposed by the State over whose elrspace flight
was soughte Such alrcraft could be obliged to land if

3lie Charles Cheney Hyde, International Law. Boston:
Little Brown and Company (1945), DPpe HOHIfe

35.' Article 3, Paris Cenvention; Hyde, op. clt.
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ordered to do so; no aircraft capable of flying without a
pllot could so fly without speclal consent; each contract-
ing State was acknowledged to have the right to establish
reservations and restrictions in favor of its national
aircreft in connectlion with the carriage of persons and goods
for hire between two points on 1its territory;36 in case of
war, the freedom of actlon of the contracting States elther
a8 belligerents or neutrals was to be unimpaired.aT The
provision imposing restrictions in connection with the
carrlage of persons and goods was the first specifile eair
cabotage clause that received international approva1,38 and
was complemented by Article 17 which stated that the air-
craft of any State whlich did establish such restrictions
could be subjected to simlilar restrictions in any other
contracting State, even though that State did not ordinarily
impose any restrictions on other foreign aircraft. "Terri-
tory" was defined in Articles 1 and 40 substantially to
include land areas and adjecent waters under the sovereignty,
protection, or mandate of the State.

While the original maritime concept of cabotage
included only navigation and trading between ports on the

36e Article 16, Paris Convention.
37. Article 38, Paris Conventione.

38+ W. M. Sheehan, "Alr Cabotage and the Chicago
Convention," 63 Harvard Law Review 1157, 1158 (1950).




seme coast belonging to one State, and the right of the
State to reserve such trade to 1ts national ships was based
on its jurisdiction over adjacent territorial waters,39 the
Convention provision gave the State of origin and deétina-
tion ebsolute control over commerce and trade even when
intermedliate stops were made at some foreign point, inter-
national as the concern might consequently become. It has
been suggested that while air cabotage might be expected to
be subjJect to more 1nternationél control then maritime
cabotage, since changes 1n rates have generally greater
international repercussions, the control over air cebotage
derived from a background of postwar tension in which
natlonalistic pressures predominated.ho

Forty-three States, not including the United States,
eventually ratified the Convention. Article 42, the pro-
vision that placed restrictions upon the non-signatory
States that took part in the war of 1914~1918, was modified
by a protocol of June 15, 1929, which entered into force on
Mey 17, 1933, and it then provided that "any State shall be
permitted to adhere to the convention.“ul Specilal conven~

tions reached under the amending protocol of this date were

39+ Le Oppenheim, International Law, Vole 1, pe L4Lb
(6th Edition, 1947).

,4.00 We Mo Sheehan, Op. Oito, Do 11590

1. Charles Cheney Hyde, ope cite, ppe 595ff;
Article 41, Phris Convention. » 2 ’ ’
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roquired to be consistent with the general principles of

the Convention, and were to be commnicated to the Internsa-
tional Commission for Air Navigation which was to notify the
other States.hz The essential purpose of this body was to
facilitate: (2) the joint determination from time to time
of the conditions under which aireraft and crews would be
licensed for international flight; (b) the exchange of in-
formation regarding technlical developments, particularly new
safety devices, improvements in wireless communications, and
advances in meteorology and medicine with a bearing on alr
navigation; and (c¢) the reception and comminication, or
original suggestion, of proposals for amending the main text
of the conventione To the main text was attached a series
of annexes chiefly concerned with the regulation and air
worthiness certification of aircraft, licensing of personnel,
logbooks, nationality marks, and mapse. Xeeping these provi-
sions up to date was a specilal concern of the commission,
and for this purpose it was empowered to make amendments by
majorlty votees Amendments approved by such majority as
requlired became binding even on States which has voted against
them.h'5

2. '"Protocol concerning smendments to certain arti-
cles of the 1919 Convention concluded June 15, 1929,"
- League of Nations Treaty Series, CXXXVIII, hlé.

L3« Pe Ee Corbett, op. cite, ppe 159-160.




It was this Convention Relating to the Regulation of
Aerial Navigation, signed at Paris in 1919, that marked the
first reasonably complete attempt to codify rules of inter-
national flight, It was the first World War which made clear
the aignificance of the various factors to be reckoned with
in applying theory to the formulation of rules for general
guidance. These factors have been described to be (a) the
effect of the operatlion of the law of gravity upon all
bodies heavier than alr passing over the subjacent land,

(b) the indispensabllity of air itself to the inhabitants of
the earth, and (c) the practical importance of transporta-
tion and communication through the airspace over foreign
territory.uh An overvliew of thls Convention discloses that
the most lmportant subsequent development in civil aviation
was left unprovided for. Nations not only could and did
prohibit foreign aircraft from landing, they even forbade
transit through the alrspace, thus necessitating long and
dangerous detours on much traveled air routes. Because of
the continuation of the policy embedded in this first plece
of broad-scale international legislation, the establishment
of international airways became, and appears to continue to
be, a matter for bllateral, or, at most, limited multi-lateral
tatg:r'eenzen.t.)'|'5 But 1t would betoken confusion of thought to

Llie Charles Cheney Hyde, op. cits, pe 585.
i5e Pe Ee Corbett, ope cit., pe 160,



intimate that in the absence of agreement there 1s, in
international circles, no law of the air. The evidence is
sbundant that States have reached an agreement, unanimous
in nature, that they have a right of control over the air-
space above their territories. Such right may be regarded
as exemplifying a principle of intermational lea.\v.""6

Great Britain's Alr Navigation Aect of 1920, a
national bit of leglslation, reflected the pollicy of sov=-
erelgn control of the alrspace when it spoke, in its pream-
ble, to the effect that:

Whereas the full and absolute soverelgnty

and rightful jurisdiction of His Majesty extends

and has always extended, over the air super-

incumbent on all parts of His Majesty's

dominions and the territorial waters adjacent

thereto .7
The same view was embodied in the Uniform Aviation Act
adopted by the Conference of Commissioners on Uniform State
Laws at San Franclsco on August 7, 1922, it having provided
that the ownership of space "above the lands and waters of

this state is declared to be vested in the several owners

64 Cherles Cheney Hyde, op. cite, Ppe 604, 6053
Herbert W. Briggs, The Law of Nét onse Néw York: ’App?éton—

Century-Crofts, Ince (1952), PPe 325, 32l

L7, Air Navigation Act, 1920, »a¢ 11 Geo. 5, ce 80;
Briggs, op. cit., D. 321.
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of the surface beneath."us This 1s the case notwithstanding
the fact that a right of flight is recognized at the appro-
priate height in the Uniform Law,h9 and that the British
Act dlsallows a cause of action against aircraft flying "at
& reasonable height above the ground, having regard to all
the circumstances of the case."?? The United States Air
Commerce Act of 1926 reflects comparable policy in that it
declares: |

Section 6e.(8) The United States of America

1s hereby declared to possess and exercise

complete and excluslve natlonal sovereignty

in the air space above the United States,

including the air space above all inland

waters and the alr space above these por-

tions of the adjacent marginal high seas,
bays and lakes.ol

ii. The Madrld Convention

The Paris Conventlon served as inspiration for the

convocation of an Ibero=American Convention on Aerial Navi-

48s William Re McCracken, "Air Law," The American
Iaw Review, Vols 57, page 97 (Jene.-Feb. 1923)%5

9« Article L; McCracken, ope. cite

50 Clement L. Bouve, "The Development of Interna-
tional Rules of Conduct in Alr Navigation," Air Law Review,
Vole 1, Noe 1, Pe 1 (Jan. 1930).

51 As amended June 23, 1938; 52 Stat. L. 1028, L9
Ue Se Co Ao, Sece. 1760
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gation in Madrid, Spaln, on October 25, 1926. Signature

was effected on November first by representatives of twenty-
one States including Spain and Portugel and nineteen American
republics. Five States--Costa Rica, Mexlico, Paraguay, Spain
and the Dominlcan Republic--none of which were parties to

the Paris agreement--ratified the Convention by the end of
1928.52 Following closely the terms of the Paris Convention,
1t was opened to the adheslion of any non-signatory Statee.

It provided for the creation of an Ibero-American Commission
for Air Navigation, much in keeping with the Internationsal
Commission of the Paris sasccord. Such amendments of the
Paris Convention that were provided for were of little bear-
ing with respect to change upon the sovereignt's right over
the supervening alrspace of a State, the freedom of 1nnocent
passage, or the rules of conduet to be observed by aircraft

or the State flown over.53

i1i. The Havana Convention

A separate conventlion on commerclial aviatlion was
effected by the Sixth International Conference of American
S t.ates meeting in Havana, February, 1928. Signed by the

52. Manley O. Hudson, ope cit.; 11 Revue Juridique
Internationale de la Locomuntion Aerlenne 9 0

53« Clement Le Bouve, op. cite



United States and twenty~four Latin Amerlecan States, 1t was
but a funther affirmation of the doetrines of alr sovereignty
and innocent paasage.sh Like the Madrid Convention, it fol-
lowed closely, if not in the same terms, the principles
embodied in the Paris Conventione For want of pressing needs
for change, no new principles were set forth, nor was any
new International office created.55 The general transit
problem improved little as a consequence; few world routes
were involved, as the only ratifying States, in additlon to
the United States, were Mexico, the Dominican Republic, and
certain of the Central and South American States. The
rights of innocent passage, so far as scheduled air treans-
port operations are concerned, have been construed as if

this Convention contalilned a requirement for special license
for such operations.56 Although the Havana Conventlion does
not follow the plan of the 1919 Convention by providing for
a permanent organlzation to perform the executive, adminis-
trative, and advisory functions for which procedures were

establlished, to the extent that basic principles were re-

5he Charles Cheney Hyde, ops oite, DPe 595ffs

55« Bouve, Ope. 8it., pp. 1lff.

56s Je Ce Cooper, IR' cite, pe 119L; Latchford, "The
n

Right of Innocent Passage Infernational Civil Aviation
Agreements," 11 Depertment of State Bulletin 19 (19li).




iterated, similarity does obtain. The construction that
speclal consent is necessary for rights of flight over the
domain of States involved has filled the vold created by
failure of the Conventlion to specifically state that the
establishment and operation of reguler alr transport serve-

ices shall be subject to such States? approva1.57

ce 'The Internationsal Civil Aviation Organigzation

It was the International Civil Aviation Organigeation,
created at Chicago in 194l;, that became the successor to all
previous internatlional endeavours in the dlrection of aero-
nautical agreement.58 Nations, in sum, relinquished precious
few concessions to foreign alrlines during the pre~World War
IT period, recognized no general right of free passage over
each other's territories, and demanded high prices for the
few concessions they were willing to grent.?? Nor hes the
ICAO undertaken to effect a radical revolution in the prece-
dents establishede It may be sald to be a highly centralized,
efficlent, and active organization, well sulted to the task

57T« Hyde, op. cite

58¢ Arnold Duncan McNair, The Law of the Air. ILondon:
Stevens and Son, Limited (1953), pPe %o

59« Danlel S. Cheever snd He Fleld Haviland, Jr.,
Organizigg for Peace. Cambridge: Houghton Mifflin Co.
9 Do 2550



of developing and standardizing technical procedures, but
not equipped to deal effectively with some of the larger and
more fundamental 1lssues, especially those of economic im-
port. Compared with organizations of the IL.eague of Nations
era, such as the Internatlional Commission for Alir Navigation
(ICAN) of 1919, and the Comite Internationele Technique
d'Experts Juridiques Aeriens (CITEJA),éo which evolved as a
result of & conference called in 1925 by the French govern-
ment to dlscuss the ramlfications of private air law, ICAO
represents progress.61 It is broader in membership; more
far-reaching in the range of its aectlivities; more practical
and less legsalistic in 1ts approach; equipped with stronger
authority; better coordinated; directed by firmer leadership,
and served by a larger staff with funds.62

The ICAO Convention was adopted by representatives of
fifty-two States, prior to which a provisional or interim
agreement (PICAO) was drawn up to operate until the formal
establishment of the permanent organization.65 ICAO's alms

60. Gerard J. Mangone, A Short History of Interna-
tional Organization. New York: McGraw-nlll EBSE Company
! Ig;E,, Pe ccle

61« Re Yo Jennings, "Some Aspects of the Interna-
tional Law of the Air." Academie de Droit Internationale

Recueil des Cours (1949), IT, D« 33¢
62. Cheever and Haviland, op. cite, De 255

63« Yearbook of the United Nations (1953), p. T5L.




«32a

and objectives, as stated in the Convention, are: W"to de-
velop the principles and techniqgues of international ailr
nevigation and to foster the planning and development of .
international air transport," so as, among other things, "to
ensure the safe and orderly growth of international clvil
aviation; encourage aircraft desigh and operation and the
developmeht of alrways, airports and alr navigation facili-
tles; ensure that the rights of contracting States are fully
respected; promote safety of flight in international air
navigation; and promote generally the development of all
aspects of international civil aeron&utios.“6h ICAO ceame
formally into existence on April l, 1947, thirty days after
the Convention on International Civil Aviation had been
retified by the requlired twenty-six Statese The Convention
superseded, as between contracting States, the provisions of
such earlier agreements as the Paris Conventlion establishing
ICAN, and the Havana Convention of 1928.65 An egreement
establishing the relatlonship between the United Nations and
TCAO came into force on May 13, 1947, with its epproval by
the Assembly of ICAO, having been approved by the UN General
Assembly on December 1l, 19&6.6

6lie Yeoarbook of the United Nations (1953), pp. TS54ff.

65 Ibide; Arnold Duncan MeNair, op. cite, pp. 3£f;
Re Yo Jonnings, op. cit., pe 525.

66e Ieland M. Goodrich and Edverd Hambro, Charter of

the United Nations: Commentary and Documents. Boston:
World Feace Foundation (I9LJ), De 333



ICAO's governing bodles are an Assembly and a Council;
the Assembly comprises the representatives of member States
(sixty~-one by December 31, 1953) and is convened by the
Counclle It meets anmually, and is responsible for the.
Organizationt!s financese The Councll is the executive body
of the Organigation; it meets in virtually continuous session
and derives its authority from the Asgembly and Convention
itselfs The Councll comprises twenty-one member States
elected by the Assembly for a period of three years. In
electing these States, the Assembly must give adequate
representation to (a) those member States of major impor-
tance in alr transport; (b) those member States not otherwise
included which meke the largest contribution to the provision
of facllities for international civil air navigation; and
(¢) those member States not otherwlse included, the election
of which will ensure that all major geographical areas of
the world are representeds The Council adopts standards for
international alr navigation, and may conduct research inteo
ell aspects of alr transport which are of international
importance. It may further act as an arbiter between two or
more members of ICAO 1n any dispute concerning the interpre-
tation or application of the Convention and its annexes and
also where requested by parties in case of dispute of any

kind concerning international civil aviation.67

67; Yearbook of the United Nations (1953), pp. TSUffe
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ICAO encourages the use of safety measures, uniform
regulations for operation, and simpler procedures at inter-
national borderse With the cooperation of members, it has
evolved a pattern or established international standards for
meteorological services, traffic control, commnicatlons,
redio beacons and ranges, search and rescue orgenizations,
and other facllities required for safe international flight.
It has secured much simplification of government customs,
immigration, and public health regulations.68 Surveys have
been conducted by it with a view toward determining what
aids, services and equipment are necessary.69

Article one of the Chicago Convention asserts, in
keeplng with the precedent provided that:

The contracting States recognize that evéry

State has complete sovereiggty over the air-

space above 1ts terrltory.

Territory, as defined in the Convention, includes territo-

rial waters, followlng the earlier precedpnta.71 Farther-

68, James T. Shotwell, Alms of the United Nations.
New York: Ee P Dutton and Company, Ince (1955), De Ole

69« Marie Zocca and Louis Zocca, Action for Peace.
New Brunswick: Rutgers University Press T1955), Ds 18e

70. International Civil Aviation Conferences Chicago:
194);, Final Kot and Related Documents, Dep't of State Con-
ference Series 6L (1945), 59.

Tle Ibide.




more, Article two, provides that "for the purposes of the
Convention the territory of a State shall be deemed to be
the land areas and territorlial waters adjacent thereto under
the sovereignty, suzeralnty, protection or mandate” of such
Statee Article five gives certain limited rights of transit
to the aircraft not engaged in scheduled international air
services of contracting States, and Article slx descrilbes
in strong terms the rights of each State as to scheduled
services:

No scheduled international air service may be

operated over or into the territory of a

contracting State, except with the speclal

permnission or other authorization of that

State, and in accordance with the terms of

such permlssion or authorizatione

When the International Civil Aviation Conference met
at Chicago from November to December 19ll,, there was much
dlisagreement between the convening factions. The United
States led a small group of natlions, including the Nether-
lands and Sweden, which felt themselves strong enough to
hold their own or better in a freely competitive development
of international air transport, and emphasized the economic
benefits of such an approach for all countriaes, whether they
developed thelr own aviation systemsor used those of other
countriese This faction wanted an organization which would

review performance, recommend standardized technical proce-

dures and equipment, and arblitrate disputes, but would not



have any comprehensive binding regulatory authoritye. This
viewpoint was supported too by a group of so-called "consum-
ing" nations which had long been associated with United
States aviation interests, chlefly the Latin Americen states
and Chine, and expressed strong interest in the world com-
merce which alr transport brought them.72

The United Kingdom faction led the opposition. They
argued that certain countries, especially the United States,
which had continued to produce transport planes during the
war while the British built fighters, had an undue competi-
tive advantege and that the "free-for-all" approach would
not necessarily result in the most desirable or efficient
development of international alr services. Australia and
New Zealand, led by labor governments, took the most revolu-
tionary position by advocating outright international owner-
ship and operation of alr transport services on designated
trunk routes.73 A few months later, Asslatant Secretary of
State Adoif A+ Berle, Jre., then head of the Unlted States

delegatlon,wrote:

e.sThis was and is a noble conception, and
one to which the world will inereasingly
turn as the years roll by. But 1t cannot be
expected to become a reality until all ne-

T2« Cheever and Haviland, op. ¢ilte., Pe 250,
73. Ibid., p. 251.



tlons are prepared to pool thelr interests;

unhappily perhaps for all of us, this has not

yot ocourrede

The United Kingdom, Canada and Indla, joined subse-
quently by New Zealand and Australla as well as certaln
European countries, wanted a strong regulatory agency,
allegedly modeled after the United States Civlil Aeronautles
Board (CAB),75 with authority to allocate routes, regulate
frequency of service and fix rates without golng so far as
to assume ownership and management. The Canadlan delegates
undertook to mediate with a view toward reconciling the
conflicting philosophies of the Unlited States and Rritish
factions, and, in this effort, developed the concepts around
which the conference tended to revolve:

(1) Flight over another country without stopping

(comparable to "freedom of transit" and "immocent

pessage" on the surface of the earth).

(2) "Non-traffic landings! i.e., for refueling and

overhaul without discharging or picking up passen-

goerse

(3) Carrying traffic from a plane's homeland to
another country.

(4) Picking up in another country traffic destined
for a planet's homeland,

T4e AdOlf A. Berle, Jr., "Fresdoms of the Alir."
Harper's Magezine, Vols 190, No. 1138 (March, 1945), p. 331.

T5e¢ Frederick A. Ballard, "Federal Regulation of
Aviation." 60 Harvard Law Review 1235 (19L7).




(5) Carrying traffic between two or more countries

other than a plane!s homeland.
Two optional draft agreements were finally formmlated and
opened for signature: (a) an International Air Services
Transit Agreement (appellated the "Two Freedoms™ or "Transit"
Agreement) which guaranteed the first two minimal freedoms
listed above which were thought to be generally acceptable;
and (b) an International Alr Transport Agreement (the "Five
Freedoms" or "Transport' Agreement) which guaranteed all
the freedoms listed above and was opposed by the Commonwealth
nations. Disputes under elither agreement were to be submit-
ted to the ICAO Councill, and & country falling to take
sultable corrective action recommended by the Council could
be suspended by & two-thirds vote of the ICAO Assemblye'®

The Conference additionally adopted the constitution
of ICAO, the Convention on International Civil Aviation.
In part one, the general principles to which the Conference
subseribed such as those dealing with aircraft nationality,
alrspace sovereignty, conditions governing flight over an-
other nationts territory, measures to be taken to facilitate
elr transport, and twelve technlical annexes (Appendlx V of
the Conference'!s Final Act) which could be revised by two-
thirds vote of the Councll, such decisions to be binding on

76e Cheever and Haviland, op. cite, Dp. 251-252;
Arnold Duncan McNalr, op. e¢ilte, ppe 3fTe



all members unless rejected during a certain period by a
ma jority of the members. Part two of the Convention deals
with the structure and authority of ICAO. The third part
deals with the developing and regulating of international
alr transport (the "Five Freedoms") and could do little
more then refer to the optional agreements. The fourth
part includes provisions for registering all asronautical
agreements (abandoning the traditional secrecy in this area),
outlawing discriminatory concessions which had long been
prevalent, recognizing the Councll as an arbitral body on
disputes, and amending the annexes (by two-thirds vote of
the Councll and the Convention itself (by two-thirds vote
of the Assembly)e '

The cabotage provisions of the Chicago Convention78
are similar to those of the Paris Convention of 1919, except
that any exclusive grant of exemption from eabotage restric-
tions to a forelgn State 1is prohibited. It is provided
thats

Each contracting State shall have the right

to refuse permission to the alrcraft of

other contracting States to teke on its ter-

ritory passengers, mail and cargo carried

for remmeration of hire and destined for
another point within its territorys Eachee.s

T7e International Civil Aviation Conference, op.
clte (19,4.5) .

T8¢ Article 7.



state undertakes not to enter into any er-

rangements which speclfically grant any such

privilege on an exclusive basis...?9
That the cabotage provisions of the two Conventions are
essentlally alike is largely attributable to the fact that
both were drafted in periods when war-inspired nationalism
prevalled over internationalism; both were drawn without
reference to a unified machinery for internatlonel rate
control, a development which occurred only after the Chlcago
Conferences2° Tt has been demonstrated thet the effective
functioning of any international rate-making machinery is
at the mercy of indlvidual States, at least under the fore-
going provision.8l

Alr cabotage 1s classifiable in one of several ways:
(1) "true cabotage"-~-cabotage wholly within a State or
wlithin any of its dependencies} (2) "overseas cabotagefes
carriage wholly between a State and/or any of its overseas
dependenciles; (3) ®internationsal cebotagel-=scarriage from
one point in a State or any df 1ts dependencies to another
point in such State or dependency, with one or more stops

for traffic purposes at intermediate foreign points; (L)

T9. Ibld.

800 W. Mo Sheehaxl, Ope Oito, De. 11600
8. mia.
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"international overseas cabotage"--carrlage between a State
and/or any of 1ts overseas dependencies, with one or more
stops for traffic purposes at intermedlate foreign pointse
"Stops for traffic purposes" refers to the taking on or dis-
charging of passengerse mall, or cargo at stopping points
either to enable transfer to a connecting carrier, to permit
a delay en route, or to plck up new, or discharge old, traf-
fic.82 An effective international control of cabotage af-
fected with international interest would necessitate changes
in the Chicago Conventlon provision along lines of the fol-
lowing order: (1) Change of the definition of "territory,"
which under the Chicago Convention includes all the colonles,
protectorates and mandates of a State,83 to one that would
apply to each metropolitan territory or dependency separately.
This would eliminate "overseas" and "international overseas
cabotage," and would make subject to International Alr Trans-
port Association ratesah all hitherto reserved cabotage
rightse The desire for untrammelled State~dependency com-
munlcation would have to be welighed against the strong ine
ternational interest in the stabllization of international
rates. (2) If intermediate foreign traffic stops were

treated as breaking cabotage, only "true cabotage" and

82. Ibid., pe 1165; Art. 96, Chicago Convention.
83. Article 2, Chicago Convention.

8. Provisions for the Regulation and Conduct of the
Traffic Conferences of IATA, Art, 5, as amended,

L7, ToL8, 1997,




"overseas cabotage" would be protected, not "international®
or "international overseas cabotage."! Attempted circumven=
tion could be minimized by the requirement that the cabotage
State confer permission to pick up or dilscharge traffic.85
(3) only protect "true cabotage," which would relegate the
various individual States to a striet concept of territorlial
Jurisdiction, and would severely limit their control of com-
mmications with remote dependenclies. Such modification
would meke possible the most effective control of interna-
tional rates.86

In appralsing the role which the conflicting ideelo-
gles played at Chiecago, it should not be forgotten that
behind the philosophical merits of the schemes proposed lay
some very real and bothersome economic pressures. During
World War II, the Unlted States was the only principal mem-
ber of the United Nations which d1d not suffer invaiklon or
bombardment from the enemy. The Western Hemisphere remalned
the only area where large scale commercial flylng was fea-
sible, and American commercial airlines were the only ones
that remained intact and functioninge The vast store of
techniques and methods necessary to the operation of long=-

range international alr routes had been acquired by American

85« Articles 5 and 6, Chicago Convention.
86e We Mo Sheehan, ODe clte, Do 1166,



flyers and personnel in the operation of the Air Transport
Command, It was naturally evident to the governments of
thg United Kingdom, Canada, and France, at the termination
of hostilities, that both in operational facilitles and in
the production of aircraft suitable for international com-
mercial use, the United States would have a commanding lead
which, under a system of competitive individual enterprise,
might well prove to be insuperable. The Unifed States, on
the other hand, desired the maximum amount of freedom that
was possible under the circumstances, because her highly
developed airecraft industries, capable of meeting the de-

87

mands of a large market, would benefit. A segment of
Amerlcan opinion espoused the system of bllateral agreements
that obtained prior to the war, the theory being that the
self-intereat of the United States would in this way be best

88 In support of the American position were the ma-

served.
jority of the Letin~American states who 4id not so much
regard themselves as competitive operators of air transport

as consumers of the facilities provided by forelgn airlines.89

87. Wellington Koo, Jr., Voting Procedures in Inter-
national Political Organizations. New York: GColumbis
UnIversity Press (1 )s De UOe

88. William Burden, Blueprint for World Civil Avia-
tione Ue. S. Department of State, p. 1.

89« Stokely W. Morgan, International Aviation Con-
ference at Chicago, What it Means to the Amerlcas. Blueprint
for World Civil Aviatione Department of State Conference
Series 70 (I905), p. 13e




The machinery of inter-government world organization
now available to meet the fundamental and difficult problems
of international alr transport is ineffective today. The
Convention has given ICA0 very limited economic powers, and
these are largely of an administrative and advisory charac-
ter, such as research, study of operation of international
air transport, including ownership of international services
on trunk routes; investigation of situations appearing to
present avoidable obstacles to the development of air navi-
gation; collectlion and publication of information, inecluding
cost of international operations and subsidies from public
fundse. TUnder certaln circumstances ICAO may provide and
administer airports and facllitles required by international
air servicese But ICAO has no power to fix or control rates,
allocate routes, or control operating frequencies or capac-'
itye. ©Nor can it require any State to admit into its terri-
tory alr-transport operations of another Statee The legal
unllateral abllity of any State to control world air trade
routes and the ablllity of any State to affect world economy
by exeluding or admitting to its terrltory the scheduled
air transport of other States have not been affected by the
90

Chicago Convention.

90; Je Ce Coober, Ope. cite, pPpe 1206-1207.



The International Air Services Transit Agreement,
constituting the "two freedoms" (the privilege to fly
across the territory of a contracting State wlithout landing,
and the privilege to land for non-traffic purposes), to
which adherence was obtained only after it was brought
forward (together with the Ailr Transport Agreement) sepa-
rately to cover the economlc control problems omitted from
the permanent Convention, received limited acceptance., Had
its provisions (or that of the Transport agreement) been
included in the main Convention, certaln States would have
declined any participatione If the Transit agreement were
universally accepted in more permanent form; it would solve,
to great degree, the difflcultles caused by the legal right
of any State to prevent the establishment of world air
trade routes through its territory. In addition to the ailr
transit privilege, the Agreement also authorizes any State
flown over to require the international operator to land
and offer reasonable commerclal services; it meets the
securlity problem by allowing each State to designate the
route and alrports to be used in its territory; it gives
added powers to ICAO by authorizing any State, which deems
that action by another State 1s causing injustice or hard-
ship under the Agreement, to request ICA0 to investigate;
and authorizes ICAQO to suspend the guilty State if correc-

tive actlon 1ls ordered and not taken. However, the transit

5w



agreement 1s not now an adequate part of world organiza-
tione Not all lmportant world route States have accepted
ite As 1t can be denounced by any adherent on one year's
notice, it 1s not a baslis for permanent routes.9l Ac=-
ceptance of these agreements by the United States has been
attacked as 1llegal on the ground that they are invalid as
Executive Agreements, and that their subject matter required
execution and submission to the U. S. Senate for ratifice-

92

Defense of the Government's position‘

95

tion as treaties.
has not been wanting, in this comectlone.
Nor can the International Air Transport Agreement be
considered to be part of a permanent world organizatione.
Supported vigorously by the United States at Chleago, it
includes the freedoms contelned in the Transit agreement,
as well as three others: the privilege to put down passen=
gers, mell, and cargo taken on in the territory of the
State whose nationelity the alrcraft possesses; the privi-
loge to take on passengers, mell, and cargo destined for
the terrlitory of the State whose natlonallity the ailrcraft

possesses; and the privilege to take on passengers, mail,

910 Ibido, Pe 1208.

92, International Commercial Aviation, Resolution
of the Committee on Commerce, Sen. Doce Noe 173, 79th Con-
gress, Second session (1946).

93, "Concerning Acceptance of Aviation Agreements
as Executive Agreements--Exchange of Letters between Sen.
Bllbo and Secs. Grew." 12 Department of State Bulletin’

(1945), 1101
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and cargo destined for the territory of any other contract-
ing State and the prlvilege to put down passengers, mail,
and cargo coming from any such territory. In this agreement,
however, there 1s to be found no provision for rate control,
or limitetion of capacity and frequencies, although there
are limitations with respect to the route and alrports to
be used in national territory, which may be designated by
the State flown over, as in the Transit agreement; in the
operation of through services, it being provided that "due
consideration shall be given to the interests of the other
contracting States so as not to interfere unduly with their
regional services or to hamper the development of their
through services"; in the application of the Fifth Freedom
privilege in that any State may refuse to accord it or re-
fuse the right of other States to t ake on and discharge
traffic destined to or coming from the territory of a third
contracting State; in the Fifth Freedom itself, in that
traffic is limited to traffic between contracting States;
in the Third, Fourth and Fifth freedom privileges (l.e.,
the commercieal privileges), 1n that they are applicable
only to "through services on a route constituting a reason-
ably direct line out from and back to the homelend of the
State whose nationality the slreraft possesses"; and in the

matter of termination, ln that the agreement may be renounced




on one year's notice.9h Provisional in nature, 1t has been
sald that the Agreement goes too far in relinquishing eco-
nomic control by the State flown over.95

One of ICAO's accomplishments is the creation of a
network of ocean weather stations in the North Atlantiec,
which has the greatest volume of transoceanic trafflc and
some of the most unpredictable weather in the worlde The
vessels operating this network ocrulse at designated loca-
tionse They send helium-filled balloons to & height of
60,000 feet, with mechanisms attached to give readings of
the mmidlty, temperature and pressure of the aire. The
upper-sir observations are made every six hours, and sure
face weather conditions are recorded every three hours.
These ships provide the current weather data which alir
transport requires, act as commnications relay points for
aircraft, and serve as rescue polnts for planes in distresse.
A dramatic rescue took place in 1947 as a result of this
service; sixty-nine‘passengers were saved from the Bermuda
Sky Queene. A year later, four crew members were saved from
a sinking Ue. Se Alr Force plane. . Passengers of sinking
ships have additionazly been rescued, and at least one ship
9

saved from the lce.

9e Jo Ce Cooper, op. olte,ppe 1208, 1209,
95¢ Ibide
96. Amry Vandenbosch and Willard Ne. Hogen, The United

Nations: Background, Organization, FPunctions, Activities.
Yew York: ~McGraw-H1ll Book Company, InCe (1992), DDe 263=26l1.
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Also of ICAO origin 1s the Icelandic Joint-support
agreements Iceland is the logical location for weather ob=
servations, radlo alds, and an area trafflc center. Because
of the cost of services of this nature, however, ten natlons
have shared in the burden of providing area traffic control,
meteorological stations, and commnications services in Ire-
1and.97 Legal problems such as the conclusion of a conven=
tion on the international recognition of alrcraft rights
have been attempted by ICAO also; the lmportance of a con-
vention of this type rests ln the fact that the very mobility
of the airplanes mekes for difficulty in taking out mortga=
gese If a person loans money and takes &a mortgage on air-
craft, the property might be selzed in another country for
debt, and the investor would lose his money. The new con-
vention mekes 1t possible for mortgages and other property
rights contracted in one country to be generally recognized,
thus faclllitating the borrowing of money for the purchase
of new equipment.98

The Chicago Conventlion represents a very thorough
degree of international organization in a fleld whose devel-
opment has been conditioned largely by politieal, rather
then economic factorse The rapid growth of international

970 Ibide, Do 26).[..
98. Ibide
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air transport had created a situation in which the need for
economic control had overcome the desire for political
control, and the nations at Chicago, although representing
wldely divergent polltical viewpolints, were nevertheless
able to achieve far more than had either the Parlis Conven-
tion of 1919 or the Hawana Convention of 1928 But unlike
economically oriented organlzations, the ICAO rapprochement,
notwithstanding its concern for technical problems, embodied
within its subject matter many political issuess To the
extent that this was so, the functions and powers of ICAQ
are limited and do not attain the degree of authority en-
visaged 1in the draft of the United Kingdom, which draft was
rejected, having mentioned that voting powers in the Opera-
tional Executive would be "determined on an equitable basisf99
To the extent, however, that nonpolitical lssues constituted
the main goal of the Conference, the Organization is clearly
based on a degree of functlonal representation which 1s es-
sential to the effective operation of all international
organse Only to the extent that non-weighted voting and an
unqualified right to join in the membership of the Assenbly
have been incorporated into the Convention has the concept

of equality been given any degree of recognition.loo In

. 99« Proposal of the Delegation of the United King-
dom (Text of a 6 Paper, Cmd. 656l. Presented Dy Eﬁe
Secretary of State for Air to Parliament, October, 194l),
Doce L|.8, 1/50

100. Wellington Koo, Jre., op. c¢lte, pe 6l




effect, a category system has been created, allowing for
the establishment of & Council that affords representation
in the first place to those member States of major lmpor-
tance in alr transporte It has been quite appropriately
pointed out that international alr transport has but re-
cently emerged from the cocoon of political protectlionism
(if indeed it has), and that restricting membership on the
Council to states classified entirely by ton-mlileage, or
the number of passengers and businesses served, tends to
overlook the realities of the polltical status of the sev=
eral States. Whlle 1t has oconcededly little to do with
their contribution to international air transport, it may
have a very vital bearing on the effective operation of an
organlization which recognizes in 1ts very first articlelol
the principle that every State has “complete and exclusive

sovereignty over the alr space above its territory."loa

3e¢ Other Bi-Partite and Multi-Partite Instruments

The competing themes that have been operative in
the course of development of an international basis for air
transportation--that the airspace 1s free, subject only to
the rights of the State required in the interests of self-

101. Article 1, Chicago Convention, 19li.
102 Welllngton Koo, Jre, ope cite, ppe 60-61,
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preservation; that there 1s over the land and waters of

each State a lower zone of territorlial alrspace and a higher
and unlimited zone of free airspace, upon the anfiogy of the
meritime belt or territoriel waters; that a State has com-
plete soverelignty in its superincumbent alrspace to an un-
limited height; and that there exists with respect to the
latter thesls a servitude of 1lnnocent passage for foreign
nonmilitary airoraft,lo3 have served to forge the signifi-
cant landmarks ih air jurisprudence. From international
diplomatic conferences on matters involving private air law
there have emanated conventions which, upon acceptance by
the signatory or adhering States, have constituted interna-
tional obligations, calling for faithfulness of performance
and through which the contracting parties impose burdens
upon alrcraft operators, ylelding at the same tlime specified

10l

Apart from CITEJA, previously mentioned, there has

privileges.

been signed a conventlion at Warsaw, as of October, 1929
(Protocol to amend the Convention, September, 1955)105 in
which the form and legal effect of transportation documents

such as passenger tickets, baggage checks, and airway bills

103+ Arnold Duncan McNair, ODpe clte, Do 6o
10Le Charles Cheney Hyde, gpe. cite, Pe 6026
105« Gerard Je. Mangone, op. cite, pDe 222,




used in international transportation have been set forth,
and in addition to which provisions concerning the liabile
ity of air cearriers for air damage caused in the transpor-
tation of persons and property have been contained. The
carrier is permitted to clalm under certain conditlions a
limitation of liabllity, although limitation or exclusion
of 1liability may not be avalled of if the damage is caused
by willful misconduct or such default as may be equivalent
to misconduct.106

The Rome Convention of 1933 for the unificatlon of
Certain Rules Relating to the Precautionary Attachment of
Alrcraft manifested recognitlon by the contracting parties
of the advantage of adoptlng umkPedm rules on that subjecte.
These concerned the privilege of attachment, substitution
therefor, or release therefrom, their adequate bond, and
the exemptlion from attachment of specified classes of air-
craft. The Convention thus provided a means of safeguard-
ing foreign alrcraft from harsh and arbitrary proceedings
instituted by attachment in the courts of a territorial
soverelgn without depriving the complainant of an adequate
ramedy.107

The Rome Convention of 1933 and 1952, for the codi-
fication of Certaln Rules Related to Damages Caused by Air-

106s Protocol to amend the Convention for the
Unification of Certain Rules Relating to the International
Carriage by Air. The Hague, September 28, 1955.

107« Charles Cheney Hyde, op. cite, DPe 602ff,




craft to Third Partlies on the Surface was concerned wilth
the character of the damagé caused by or from ailrcraft in
flight to persons or property on the surface, which should
glve them a right of compensation; with defining the cate-
gory of persons to whom responsiblility should attach; with
the laying down of limitatlions of pecuniary liability sub-
ject to condltlions when they were not to be avallable; with
the invocation of measures requlring compulsory lnsurance
as a condltion precedent to flight over foreign territory;
and with the establishing of bases of jurisdiction for tri-
bunals whose judlclal ald might be 1nvoked.108
Work has been done toward effecting a Conventlon in
the new field of aerlal collisions  new; wherein the pos-
sible application of the Rome Convention, the Warsaw Con-
vention, and local laws would apply to the liability of one
or both of the operators of two alrcraft that have c:oll:l.ded.lO9
At the Fourth International Conference on Private Alr
Law in Brussels during September, 1938, a Convention for the
Unification of Certain Rules Relating to Assistance and Sal-

vage of Alrcraft or by Aircraft at Sea was adopted in which

108+ Iblde; Convention on Damege Caused by Foreign
Aircraft to ThIrd Parties on the Surface. Rome, October 7,

19524

109« See Working Paper, subject No. 15.17, ICAO,
Alr Transport Committee, Economic Asgects of the Liability
Limits in the Preposed AerTal Equ slons Conventlon.




an oblligation was placed upon commanders of alrcraft to go
to the assiatance of other alrcraft or surface vessels in
distress at sea where such assistance could be given withe
out danger to the alrcraft rendering assistance.llo A sime
ilar obligation is placed upon the commanders of vessels to
assist alreraft in dlstress at sea. The Convention reveals
respect for some principles which found expression in the
Maritime Salvage Convention concluded at Brussels on Sep-
tember 23, 1910, inecluding provisions for remmneration to
sslvors for the saving of lives and property. The Brussels
Convention of 1938 contained, however, an important innova-
tion in the additional provision for payment of indemnity
to the salvor for asctual expenses, within certein limits,
incurred in the course of rendering assistanoeolll

The aforedescribed conventions have been supplemented
in the field of international alir transport agreement by a
series of bi-partite arrangements terminable on sixty days?
written notice, whlch, in somewhat varying terms, meke
appropriate provislon relative to the operation within the
domain of either contracting party of civil aireraft duly
registered within the territory of the other. An example

is that of the United States~Canada Air Navigation Arrange-

110, Fourth Internatignal Conference on Private Alr
Law, Brussels, September, 1938, Report of Ameriecan Delega-
t1oh to Secrebary of State, 1939, B-TE, &nd Arnexes T a5d D.

1ll. Charles Cheney Hyde, op. oit., Dp. 602ff,
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ment of July 28, 1938,112 in which it was provided that the
establishment and operation by an enterprise of elther party
of a regular alr route or service over the territory of the
other party shall be subject to the consent of such other
partye An arrangement between the United States and Canada
relating to air transport services was effected by exchange

11
of notes on August 18, 1939, 5

in which 1t was proévided
thaticertain principles were to be applied in the establish-
ment and development of air transportation services between
the two countrles, and that the detalls of the application
of the principle of reciprocity contalned in the agreement
shall be the subject of amicable adjustment between the
aeronautical authorities of the parties to the arrangementollh
The Germany-United States Air Navigation Arrangement
of May 31, 1932,115 declared that pending conclusion of a
convention between the contracting parties on the Subject
of air navigation, the operation of civil aircraft of the
one country in the other country should be governed by cer-

tain provisions; that the parties undertook to grant liberty

112, TUnited States Executive Agreement Serles No. 129.
113, TUnited States Executive Agreement Series Noe. 139.
11le Charles Cheney Hyde, ope Site, De 5924

115. TUnlted States Executlve Agreement Series Noe 32.




of passage asbove 1ts territory in time of peace to the air-
craft of the other party provided the conditions set forth
in the arrangement were observed; that the establishment and
operation of regular air routes by an air transport company
of one of the parties within the territory of the other
party or across such territory, with or without intermedlary
landing, should be subject to the prior consent of the other
party.116 Arrangement was made for subjection of the air-
craft of each party, together with their crews and passen
gers, while within the territory of the other, to the general
legislation in force in that terrlitory, as well as to the
regulations thereln pertaining to alr traffic 1ln general,

to the transport of passengers and goods, and to the publie
safety in general, insofar as they might be applicable to

117 Per-

all foreign alrcraft, thelr crews and passengers.
mission for import and export of merchandise as well as the
carriage of passengers by alrcraft into or from the respec-
tive territories of the contracting parties was yielded,ll8
each of the two partles being entitled to reserve to its

own alrcraft alr commerce between any two points nelther of
which was in a foreign territorye. Each party was to enjoy

the right to prohibit alr traffic over certain of its ter-

116. Article L, United States-Germany Air Navigation
Arrangemente

117, Article 5. 118. Article 5e
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ritory, provided that no distinction in such metter was
made between its alroraft engaged in international commerce
and the aircraft of the other party likewlse engaged.119
The conduet of an aireraft finding itself over prohlbilited
areas;lzo the ocarrying of clear and visible nationality and
registration marks recognlizeble during flight; the matter

of certificetes of reglstration and airworthiness together
with other documentary requirements; the possession by mem-
bers of the crew of speclfied documents and certificates

and licenses as well as the freedom not to recognize certif-
lcates of competency and licenses issued to one party's
netionals by the other party for the operation of alrcraft
of such other party under the terms of the agreement;lal
and condltions for the carrying and use of wireless sappa-
retus by eircraft of elther party within the territory of
the other122 were dealt with in the agreemente So too were
arrangements for the use of aserodromes open to public air
traffic, and the asslstance of the meteorological and kine

dred services.lz3

These second mumerous other agreements which have

been signed since the end of the First World War, on & bi-

119. Article 6. 122. Artiele 9.
120, Article Te 123, Article 12,
121, Article 8.




lateral plane, represent, if in varying terms, attaﬁpts to
reach some comon denominator in the quest for airway stand-
ards. For the most part, simllar terms were embodled in
them, such matters as the qualifications of aircraft for
international flight, the rlights of the states flown over,
and the duties of the states flown over, as well as the
rights and obligatlons of ailrcraft engaged in internatlional
flight, being glven most attentlon., In most, if not all,
the sovereignty of the State 1s relterated, rights of inno-
cent passage frequently being also provided for.lah A list
of the many agreements would constitute a veritable cata-
logue of geographic pairings.125
0f significance as a base for future bilateral ar-
rangements, and even of a multilateral agreement,126 is the
United States-British compromise, the so-called "Bermda
Agreement," in which the United States for the first time
conceded a certain measure of control of economlc questions,
ihcluding international rate regulation by the governments

congerned (with a reference to PICAO, the provisional organ=

12, Clement L. Bouve, op. c¢it., ppe 1£f.

125 Ibide, Manley O. Hudson, op. Cite., pp. 183ff.;
75 League of Watlons Treaty Series 8, Eﬁk

126 J. Ce Cooper, "Some Historic Phases of British
International Civlil Aviation Policy," International Affairs,
April, 1947.
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igation, or 1ts successor, ICAO), and Great Britain waived
1ts prior inslistence on direct international control of

127

traffic and frequencies and capacities. The routes to
be used in providing service were agreed upon, although the
Bermida Agreement does not constitute a general "right to
trade" by air as between the two countrles. Similar agree-
ments have since been concluded between the United States
and France, and between the United States and Belgium.
Reference is made ln the Bermuda Agreement (in connection
with the inter-government control of rates) to the rate-
making conference procedure of IATA, the International Air
Transport Assoclatione This Association, organized after
the Chicago Conference, now includes in its membership
practicaelly all of the important international air transport
operators in the world. Through regional rate traffic cone
ferences, somewhat simllar to steamship rate conferences,
IATA seeks to stabilize traffic condltions and prevent rate
warse Pursuant to the Civil Aeronautics Act of 1938, the
United States Civil Aeronautiocs Board was authorized to
approve rate and other intercarrier agreements when United
States air carrlers were involved. The existence and util-

ity of the IATA rate conference machinery, thus recognized

127+ Final Act of the Civil Aviation Conference
held at Bermuda, January 15 to FeDTuary 11, 1905, thited
States Treaty Series 1507 {1946).
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in the Bermuda Agreement, may prove to be a useful indirect
asset in future world economiec con.trol.128

That the early twentieth century has been marked by
numerous agreementsla9 on both multilateral and bilateral
planes that have been designed to effect the harmony needed
for international commnication and transportation does not
intimate that in the absence of such agreement there exlsts
no international law of the aire. The evidence 1s abundant
that States have reached a degree of unanimity in thelr as-
sertion of the right of control over the airspace above
thelr territories which suffices to warrant the conclusion
that that right is to be regarded as exemplifying & prin-

ciple of international law.150

It is appropriate to point
out, however, that the evolution of that law, still in its
infancy, is inexorable, and that a legal system accentuafing
more of what is permitted than what is excluded appears ine
evitable by reason of the community of economic interests
that obtains smong states in whose interest it is to let

131

down barrlers of interference to increased intercourse.

128 J. C. Cooper, op. cit., ppe 1209-1210,

129. Robert Rembert Wilson, The Internationsl Law
Standard of the United States, Cambridge: =Harvard University
Press (1953), pp. 12, 287, 266, 283ff.

130, Hans Kelsen, Principles of International leaw.
New York: Rinehart and Company, InGe (1952), DD« 220=227e

131ls Charles Cheney Hyde, op. cit., pp. 587-588.
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The task of developing the law regulating flight, or es-
tablishing principles decisive of rights and obligations
flowing from the grenting by states of the privilege of

use of their airspace,ls necessarily retarded by the slow-
ness with which the several members of international soclety
find it posslible to agree on what 1s to be deemed responsive

to fresh and changing conditions that oconfront them.152

132, Ibid., ppe 604-505,
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Chapter IT

DEPENDENT AREAS AND THE AERONAUT

le The League of Nations

Dealing as thils paper does with the legal status of
the airspace over trusteeship territory, it is as appropri-
ate to consider the background of the present-dey trustee-
ship areas as 1t has been to consider the background of
preveiling alrspace law and principle. As the twentieth
century has been a period of developing doctrine in the
area of alr law, 1t also has been a period of colleboration
in the field of polltical affairs 1n contradistinction to
the stress durlng the nineteenth century upon international
consultations One of the high points during the first fifty
years of the twentleth century has been the League of Na=-
tions; before its formation there had been no permanent
agency through whlch states could collaborate continuously
on the grave problems that had a bearing upon the peace of
the worlde

The League of Nations did not spring full grown from
the minds of wlse statesmen; i1ts origins can be traced back
to the various congresses of the nineteenth century culml-

nating in the two international peace conferences at The




Hague, As the Napoleonic Wars had interrupted the rudimenw
tary peace parleys of the eighteenth century only to be
revived in the splendid Congress of v1enna,1 so did the
Flrst World War suspend the unlversal conferences at The
Hague only to realize a more articulate association of ns-
tions. The palnful, fumbling breakdown of negotiations
among the chancelleries of ILondon, Paris, Berlin, Vienna,
and Ste. Petersburg in 191l bore tragic witness to the need
for some standing agency of international conciliation.2
Between 1815 and 191l. the consultations of the Great Powers
had averted several crises, but the lack of any regular
meetings, the fallure to delegate any powers to some perme-
nent agency for political adjustments, and the ability of
any one of the Great Powers to frustrate even the calling
of a conference--as on the eve of the First World War--
showed the fundamental inabllity of that system to prevent
the quarrels that lead to war., By coreating & permanent
panel of jurlists avallable for internatlional arbitration,
The Hague Peace Conferences had pushed the amicable settle-
ment of disputes into the spotlight of world attention.
Commissions of inquiry had been recommended to find facts

for the adjudicatlion of controversies, while an international

l., C. Ke Webster, The Congress of Viemna. New
York: Oxford (1919).

2. Gerard J. Mangone, op. cite., p. 128.
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prize court and a court of arbiltral Justice, both permanent
tribunals with full-time judges pald from an internationsal
3

fund, had been proposed in 1907. Neither of these’perma-
nent courts, however, came into belng, and the international
community urgently needed some standing agency of interna-
tional oconciliation. It was uponlthis track that the first
exponents of a league of nations set thelr wheels.

During the sanguinary struggles of World War I much
progress was made in the developing of 1deas favorling an
overall international organization. A large number of
drafts of plans for the malntenance of peace were devised
by indlviduals and peace groups, one of the most influen=
tial of which was that outlined by South Africatls @General
Jan Christiaan Smutse Woodrow Wlilson became &n elogquent
leader in the movement; the last of hls famous Fourteen
Points for the peace settlement stipulated that:

A general association of nations mst be
formed under specific covenants for the pur-
pose of affording mutual guarantees of
political independence and territorisal iﬁr
tegrity to great and small states alikee.

3¢ The Project Relative to a Court of Arbitral Jus-
tice. New Tork: cCarnegle Bndowment [1920)e

e Address delivered at a Joint Session of the two
“houses of Congress, January 8, 1918 (Excerpt), Ray Stannard
Beker and Willlem E. Dodd, The Public Papers of Woodrow Wil-
§§5’ g%g and Peace. Vole 1. New York: % arper (1920), DDe
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That the proposed League of Nations be created as an integral
part of the general treaty of peace was urged by Wilson.
He probably feared that unless thls were done there might
be no Lieague, as governments might fall to ratify the con-
stitution for the international organization &f it were
separated from the peace treaties.5

The League Covenant was shaped primarily by the in-
terests of the major Allled and Assoclated Powers which
emerged from World War I the exhausted victors over the.
even more exheusted Central Powerse. That the two nations
with the greatest economic and milltery resources, the
United States and Great Brlitain, were also the most influ-
ential architects of the Covenant should occasion no sur-
prises The flnal product was a PBritish machine gulded by
certain Wilsonian principles. The French and Italians, al-
though included among the Blg Four of the Peace Conference,
played decldedly secondary rolese The smeller members of
the wartime alliance and certaln neutral countries submit-
ted proposals and were consulted briefly, but exerted rel-
atively little influence. The vliews of the enemy powers
recelived oven less attentlon. From a substantive point of
view, the preoccupatlion of the Allied Powers was to prevent

another world war, through the limited functions of peace=-

5 Gerard J. Mangone, op. oit., pe 132; Amry Vanden=
bosch and Willard Ne Hogan, op. cif., pe 65.
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ful settlement of disputes and international sanctions,
rather than to attempt any far-reaching surrender of na-
tlonal soverelgnty or extensive economic and social coop-
eration.6

The Covenant of the League of Nations was an unusu-
2lly well-drafted document; that it was drawn up by a small
group, which also happened to include men of exceptional
abllity for this type of work, accounts for this. The com-
mission responslble for this task had in the beginning only
ten members, two representatives from each of the five
'~ Great Powers; later, after protest from the small states;
it was enlarged by nine additional members. Presldent
Wilson served as chalirmen of this committee. As Part I of
the Treaty of Versallles, the Covenant was signed on June
28, 1919; it likewise became Part I of the other peace Trea-
ties made in 1919-1920. After obtaining the required number
of ratlifications the treaty went into effect on Janueary 10,
1920.7 ‘

The orlginal members of the League of Nations were
divided into two groups: (1) signatoriea of the Covenant
which also ratified it; (2) invited states, thirteen in

number, which were also named in the Annex of the Covenant.

6. Daniel S. Cheever and H. Fleld Haviland, Jr.,
ope cite, p. L6

Te Vandenbosch and Hogan, op. cite, Dpe 65«66,
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Other states could be admitted to the League of Natlons by
a two-thirds vote of the Assembly, and any member could
withdraw after two years! notice of its intention to do so,
provided all its intermnational obligations, both in general
and under the Covenant, had been fulfilled at the time of
the withdrawale. Altogether sixty-two states were members
of the League at one time or another; the largest number of
menbers at any time was fifty-eight during 1937—1938.8

The League operated through three major orgens: (1)
& Council, originally composed of Britain, France, Italy,
Japan, and four smaller states designated by the Assembly;

(2) an Assembly, consisting of sll the member states, orig-

inally forty~-two in number; (3) a permanent Secretariat
whose chief officer, the Secretary General, was nominated
by the Councll and approved by a majority of the Assembly.
BEven 1n these rough divisions the structure utillzed the
oexperience of the nineteenth century with its concert of

ma jor pbwers, its general assemblies such as The Hague Cone
ferences, and the institutlons of dlspassionate interns-
tional secretariats most notably in the form of bureaus.
On any matter extendlng beyond administrative regulations,
equality of votes and unanimity of voice had ruled interna-

tlonal procedure. To this precedent the League adhered.

8¢ De He Miller, The Drafting of the Covenante.
London and New York: Putham e TWO VOlumes.s
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But permanency and contlinulty were reflected by the Covenant
requlrement that the Councll meet at least once a year, and
that the Assembly convene at stated intervals. The Council
in practice held 106 regular sessions while the Assembly
met every September between 1920 and 19l|.0.9

Tn keeping with the chief objective of the League--
that of staving off the blows of war--sach member was pledged
to submlt its own controversy with another member to elther
Jjudicial remedies or the Council of the League before under-
taking to resolve its grievance through the use of non-
diplomatic measures, 1. s., war. Regardless of what happened,
every state admitted that there should be a "cooling-off"
period of ninety days betwesn a complaint and an overt act
of warfare, but if the Councll should issue a unanimous
opinion (hot including the votes of the disputants), each
member agreed not to go to war with the party which accepted
this opinione. The state which violated these prescriptions
‘and failed to apply to conciliation committed, in the eyes
of the lLeague, an act of war upon the commnity, in punish-
ment for which all members promised to sever commsercial and
'financial relations wlth the aggressor. If the Councll
should decide upon further coercion "to protect the cove-

nants of the League," it could invite member states to sup-

9« Covenant of the League of Natlons; Gerard J.
Mangone, Op. cit., D 132,
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ply contingents of military or naval forces. Such troops
would be permitted to cross the territory of all member
states in order to approach the outlaw.lo Article Ten of
the Covenant embodied the pledge:

The Members of the League undertake to res-

pect and preserve as agalinst external aggres-

sion the territorial integrity and exlisting

political independence of all Members of the

Leaguees In case of any such aggression or in

case of any threat or danger of such aggres-

sion the Council shall advise upon the means

by which this obligation shall be fulfilled.lt

The basic functions of the League may be s aid to
have been four in number. One was the formulation of plans
for "the reduction of national armaments to the lowest point
consistent with national safety.“12 Another was to preserve
the territorial integrity to which reference is mads in
Article Ten; together with Article Eleven, which lays down
the principle of collective security, the core of the Cove-
nent was so constitutede The settlement of international
disputes’® constituted the third important function of the

Leaguees The fourth was lncorporated in Article Nineteen,

10. Covenant of the League of Nations, Articles 12-16.

11, Ibid., Article 10,
12, Ibide., Article 8.
13, 1Ibide., Articles 12-16,.
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which provided the means for peaceful change by making per-
missible Assembly advice to consider treaties "which have
become inspplicable" and"conditions whose continuance might
endanger the peace of the uorld.“lu While many other func-
tions of the League were provided for, these four were the
ones that, in the course of the short history of the League,
were called most into play, and the ones by which the

15

Leaguet's success or lack of success was to be Judged.

Disease, communications, traffic in arms, and slavery,

all subjects of nlneteenth~century regulation, fell directly
or indirectly under League supervision; conditions of labor
and traffic in drugs, looming on the twentieth-century ho-
rizon of international cooperation, became a subject of
interest to the ILeague also. TUnder Article Twenty-four, the
League provided thet the exlsting international bureaus and
commissions be placed under its direction, but where the
parties to the basic convention were not amenable to super-
vision the League offered at least to collect and distrib-
ute all relevant lnformation. By Article Twenty-five, the
member states agresd to encourage the establishment of na-
tional Red Cross socletles--which had finally achieved the
status of international neutrality in 1906 Never in the
history of international organization hed any agency made

;. 1bid., Article 19,
15. Vandenbosch and Hogan, ope ¢ite., pe. 68.
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such impressive strides toward a world commnity, for as
time went by the League took an active interest in virtually
all aspects of economlic and social life, in their effect
not only upon nations but also upon individualse The
Teague's actual work lay in the collection of statisties,
the dissemination of information, the planning and calling
of conferences on toplecs of economic or social import, and
a gentle but persistent pressure upon governments to t ake
steps elther by international convention or by nationel
statutes to improve the world's welfare.16 Aéencies of
importance, the existence of which was owed to the ILeague,
were the Economic and Financial Organization (consisting of
two commlttees of experts who conducted investigations 1into
such matters as tariffs, clearing agreements, and taxation);
the Commnications and Trensit Organization (which acted

to encourage international conventions in the field of
transportation and communication and fostered agreements
upon maritime ports, lnternational railways, regulations
for internatiénal touring, and development of waterpower
projects affecting more‘than one state); the Health Organ-
1zatlon; the Refugee Organlizatlon; the Intellectual Coop=-
eration Organization; the Advisory Commlttee on Traffic in
Women and Chilldren; and the Advisory Committee on Traffic

in Oplum and Other Dangerous Drugse. In Article Twenty-two

16. Gerard J. Mangone, op. cite, pp. 134-135.




of the Covenant, the mandate:system of the League of Na-
tions, to which reference wlll be consistently made in this
chapter, was created. Comprising nine subsections, the
need for applying "the principle that the well-being and
development of...peoples (who under the strenuous conditions
of the modern world are unaeble to stand by themselves) forms
a sacred trust of civilization and that securities for the
performance of thls trust should be embodled in this Cove-
17

nant" was voiced, as was the proposition that the tutelage

of such people should be entrusted to advanced natiohs.l8
In the period between 1920 and 1927, the League'ls
growth was most pronounced, notwithstanding the United
States! abstentlon from participation, the British lack of
enthuslasm stemming from the American position and the d4if-
fering views of both governments, and the wedge that evolved
in France-British relatlions. With Germany and the policles
to be employed in relation to her serving as the primary
source of conflict, the contrasting views of Britain and
France were thus epltomlzed: France regarded the League as
an “1npomplete superstate," while Great Britain looked upon
it‘as %o cooperative association of independent states" and

019

a "ecenter of influence. The absence of the United States

17. Covenant of the League of Nations, Article 2l (1)
18. Covenant of the League of Nations, Article 2l (2).

19, Sir Alfred Zimmern, The League of Nations and the
Rule of Law, 1918-1935. ILondon: MaEEIéEan7T1§36), Pe 339«




from the League was largely responsible for the failure to
place all international bureaus under its segls--prewar
agencles such as the Telegraphic Union and the Universal
Postal Union were not brought into it. There was, never-
theless, a system of internatlional administrative coopera-
tion, some of the aforementioned permanent advisory come
missions having been createde During this perlod the League
succeeded in stopping a Greek invasion of Bulgaria (1925)
and facilitated the signing of the Locarno treaties, as a
result of which Germany became a member of the League (1926)?
From 1927 to 1932, the Leaguel's history might best
be characterized by the term uncertalntye. During 1927 and
1928 the Briand-Xellogg Pact was negotiated. It was signed
on August 27, 1928 by fifteen govermments; it came into
force on July 2ly, 1929 Other states were invited to adhere,
end within a few years 1t had more adherents than the League
had memberse. The adherents of the Briand-Kellogg Pact re-
nounced war as an lnstrument of national policy; no state
could go to war wlithout violating the Pact, and though the
latter contalned no lmplementation provisions, it was hoped
that in the case of the application of sanctions agalnst an
aggressor by the League, the United States might at least

give some passive support. But the world economic depres-

sion of 1929 and the years followlng resulted in a rampant

20. Gerard J. Mangone, op. Cite, Do 147e
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economic nationalism and an ending of the rapprochement be-
tween France and Germany (1929). In September of 1931
'occurred the Manchuria "incident," which soon developed
into a case of flagrant aggression. This clear violation
of the Covenant, the Nine Power Treaty, and the Briand-
Kellogg Pact was met wlth little coordination of action or
policy between Washington and Geneva., None of the powers
upon whom the enforcement of sanctions would fall were
prepared to jJoin in any form of collectlve proceedings which
might involve military actione On January 7, 1932, the
United States announced that it would not "recognize any
situation, treaty or agreement which may be brought aboutv
b y means contrary to the covenants and obligations of the
Pact of Paris of August 27, 1928." The Assembly adopted
t he Stimson nonrecognition doctrine for eapplication by
League members with respect to the Japanese violation of
the Covenant in March of the same year. In 1932, after many
years of preparation, the Disarmement Conference assembled,
but by this time the world situation had so deteriorated as
to doom from the start any efforts for the limitation of
armaments.

From 1932 to 1939 the League'!s decline and collapse
were the outstanding features. On March 27, 1933, Japan

21. Vandenbosch and Hogan, op. ¢it., pp. TO-T1l;
Cheever and Haviland, op. cite, pp.-§99ff? League of Nations,
Ten Years of World Cooperation. Geneva: League Secretariat
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gave notice of its intention to withdraw from the ILeague,

and Germeny followed with similar action on October 2l;

these members terminated their partlolpation pursuant to

the two-year requirement in 1935, Denmunciation of the
Locarno Treaty by Germany occurred in 1936 (after having

set aside seversl provisions of the Treaty of Versailea);

in 1935, Italy invaded Ethiopia, and on May 9, 1936, she
declared that country annexed. League sanctions, half-
heartedly applied and never extended to ineclude military
measures, falled to stop aggression; a flight from the
League followed. Paraguay gave notice of withdrawal in Feb-
ruary, 1935; Nicaragua, in June, 1935; Guatemala, in May,
19363 Honduras, in July, 19363 ELl Salvador, in July, 1937;
Italy, in December, 1937; Venezuela, in July, 1938; Hungary,
in April, 1939; and Spain, in May, 1939.22 Too weak to do
anything to prevent or to suppress armed hostilities, the
League performed a courageous but quixotic aect in expelling
the Soviet Union, on December 1ll, 1939, for attacking Finland.
After this, the League became dormant, to meet again only on
April 8, 1946, for the purpose of legally terminating its ex-
1stence and transferring its assets to the newly created United
Nationse The absence of the will to make it work resulted

23

in 1its demlse. Whatever the reality of aggression proved,

22, Vandenbosch and Hogan, ope. cit., ppe T1-72.
2%¢ Ibide, Dpe T2-The




the fledgling international organization in 1931 and 1936
could not soar beyond 1ts own limitations: the provinclal-
1sm of the United States, the pessimism of France, the con-
servatism of Great Britain, the opportunism of the Soviet
Union, all shuddered under the ruthless arrogance of Japan,
Italy and Germany while the small states, too, frequently

2,

played with callous ambition or petty covetousness.

2¢ The Mandate System

Commmunity means soclal responsibility, a sense of
obligation to follow mene. Since the colonial-mercantile
period of European expansion, wars had often resulted in
gross terrltorial exchanges with:no rpgara to the wlshes qor
welfare of the native lnhabiltantse. Africal's development
first awakened the states of the world to the urgency of
international surveillance over peoples unable to compre-
hend or resist modern civilization.>? M"yandates" had been
given by a conference of powers to an individuael state in
the nineteenth century--Britaln over the Ionlan Islands 1n
1815 and over Cyprus in 1878, France in the Lebanon in 1860
to protect Christian minorities, King Leopold of Belgium
over the Congo Basin in 1885 following on the scientific

2is Gerard J. Mangone, ope cite, pe 153
25¢ Iblide,; De 135.




and humanitarian missions sponsored by the International
African Assoclation, and the police power granted to France
and Spain over Morocco in 1906é-=no single coordinating
agency which fixed international responsibility upon the
mandatory power existed until the League of Nations took

26

shapee. Indeed, the Covenant only Inscribed the princil-

ples of the mandate system; it left the actual allocation
of territorles to the peace settlement of 1919.27

The mandates idea has not always been an altrulstle
notion. Within Britaln and the United States, and in France
among some socialists, there had been a "no ennexations®
cry from liberals opposed to economic exploltation of colo-
nies and conservatives lnterested in humenitarianism. How-
ever, the need for meetling the promises of independence made
to the Arabs, while keeping control over their strategilc
areas, also motivated Britain and France in advocating men-
detes for the Middle East, while Britaln had special prob-
lems with her Dominions of the Union of South Africa,
Australlas, and New Zealand which pressed for esnnexations of
nearby territory but were eventually persuaded to accept

mandates over themeZ28 At the time of the armistice of the

26. Ibido, P 135; Poe 2270
27. Ibidc, P 227.

28+ Ernst B. Haas, The League and Colonial Poliey
Aims. International Organiza¥tion, Vol. 6, No. L (November,

I952), pp. 521-536.




First World War, General Smuts of South Africa was thinking
of applylng mendates to central European terrlitories and
Russian border areas; Greet Britaln thought that Armenis,
Albania, Persia, Constantinople with the stralts, Anatolisa,
and the Belgian Congo might be put under the new interna-
tlonal system of accountablllitye. President Wilson rashly
proposed that the Unlted States assume a mandate over Armenia,
rash insofar as the Senate was hls audience. The Supreme
War Council of the Allied Powers finally ground down all
claims, sifted the arguments, and l1imited the mandates to
the former Cerman colonies Iln Africa and the Pacifle Ocean,
as well as Iraq, Syria-Lebanon, Palestine and Transjordan.29
While the mandates given to certain states over de-
pendent territories detached from Germany and Turkey veiled
an outright control by the victors of the Flrst World War,
the mandatory powers made certaln pledges for the improve-
ment of the peoples under thelir administration. Pursuant
to Article Twenty-two of the Covenant of the League, the
mandates created were designed to differ "according to the
stage of the development of the people, the geographical
situatlion of the territory, 1ts economic conditions and

other similar circumstances."3° Three types of mandates were

29« Mangone, op. cit., pe 227.
30. Article 22 (3), Covenant of League of Nations.




provided for, later to be designated A, B, and C mandatese.
Certain communities formerly belonging/to the Turkish Empire
were recognized as having "reached a stage of development
where their existence as lndependent nations cen be provi-
sionally recognized subject to the rendering of administra-
tive advice and assistance by a Mandatory until such time
as they are able to stand alone."sl, These were to be the
"A mandates," of relatively short duration in intention.
Peoples of Central Africa were described as being "at such
e stage that the Mandatory must be responsible for the ad=-
ministration of the territory" under conditlons which would
guarantee freedom of conscience and religion, and prohibil-
tlon of certain abuses such as slave traffic and arms and
liquor exchange, and would secure "equal opportunities of
trade and commerce of other Members of the League.“§2 Ter-
ritories such as South West Africa and certaln of the South
Pacific Islands were classified as "C mandates"...

e+ s0Wling to the sparseness of thelr popula=

tion, or thelr small size, or their remote-

ness from the centers of cilvilization, or

thelr geographical contigulty to the terri- 33
tory of the Mandatory, and other circumstances..%

31e Covenant of the League of Nations, Article 22 ().

32. 1Ibid., Article 22 (5).
33, Ibide, Article 22 (6).
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they were deemed to "be best administered under the laws of
the Mandatory as integral portions of 1ts territory."au

e (Class é.MBndates

The class A mandates were Iraq, Syria and Lebanon,
and Palestine and Trans-Jordsn. Only Iraq, with a popula-
tion of 3,700,000, and an area of 116,600 square miles, had
acquired its independence before World War II, having become
independent in 1932, at the same time becoming a member of
the League of Nations. Its Mandatory until this time was
Great Britain. Syrla and Lebanon had a combined population
of 3,650,000, and an area of 77,220 square miles; their
Mandatory was Francee Palestine and Trans-Jordan were 26,230
square miles in area and had a population of 1,700,000; their

Mandatory was also Great Britain.35

Principles determinative of the manner in which the
mandatories were to be granted thelr independence were es-
tablished in Iraq's early quest for freedome. The Arebs of
Mesopotamia had revolted sguinst tifé Bt iededa®s’ and
Britain had seen fit to recognize the Kingdom of Iraqg with
Felsal, son of King Husseln of Hejaz, as its rulere. In

approving.the Anglo-Iraq treaty of 1922, negotiated to cone

3. TIbid.

p. 672 35« Denlel S. Cheever and He Fleld Havliland, op. cit.,
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firm Britaint's mendatory role, the Mandates Commlission estab-
lished as criterla to govern the granting of independence:
(1) the existence of a stable government including the cepac-
1ty to maintain territorial integrity and political independ-
ence, and (2) the existence of a clear intention to fulfill
international responsibilities.56
The northern boundmy of Iraq remained unsettled by
the treaty of Lausamne (1923), but under the terms of that
treaty the question was submltted to the ILeague of Nations
Council which awarded most of Mosul to Iraq on December 16,
1925. The award, however, was contingent upon British con-
timance of the mandate for twenty-five years unless Iraq
earlier became a member of the ILeague. A new treaty com-
plying with this requirement was concluded between Great
Britain and Iraq in Jenuary, 1926, and on March 11, 1926,
the Council finally ratified the Mosul award. By an agree-
ment of June 5, 1926 between Great Britain, Iraq, end Turkey,
the latter recognized this boundary with slight rectifica-
tions 1n return for ten percent of Iraq oll royalties and
neutralization of the frontlers! On December 1, 1927,
Great Britain signed a new treaty with Iraq. This, however,

36¢ We He Ritsher, Criterias of Capacity for Inde-
pendence. Jerusalem: Syrlan Orphanege Press 51 Yo

37« Quincy Wright, "The Mosul Dispute." 20 American
Journal of International Law 153 (1926). -




was not ratified and on November l., 1929, the British Govern-
ment announced that it would recommend Iraq for admission
to the League in 1932 according to article 3(1i) of the

38

Jenuary 1926 treaty. A Treaty of Alllance was concluded

between Iraq and Great Britasin, to come into force when
Iraq was admitted to the ILeague, in 1950.39 In 1931 the
League Councill adopted a resolution to the effect that the
degree of maturity of mandated territories which it may in
the future be proposed to emancipate shall be decided, hav-
ing regard to the circumstances of each particular case, in

Lo

In 19%2 the Councll declared in favor of the termination of

light of principles laid down by the Mandates Commisslone.

the mandate subject to certaln guarantees to be glven by
Iraqg on such matters as the protection of minorities and
respect of acquired rights.hl The thirteenth Assembly there-

L2

Negotiatlons for the Syria and Lebanon mandate en=-

upon admitted Iraq to membership in the League.

taelled approval of the French draft by the United States in

38. "Permanent Mandates Commission," Minutes XVI, 183.
39. League of Natlons Treaty Series No. 15 (1931).

1o, 0fficial Journal of League of Nations (1931),
Pe 20550 '

1. Official Journal of League of Natlons (1932),
rpe L7k, 12131347, ILB3,

42. Quincy Wright, Mendates Under the League of Na-
tions. The University of Chlcago Press (1930), De 613 Le
Oppentheim, International Law, 8th Ed., Ede. by He Lauterpachte.
ILondon: Iongmans, Green (1955), pPpe. 216ff.




July, 1922, and objection to its confirmation by Italy until
it was, insofar as title was concerned, cleared through
ratlification of a peace treaty with Turkey. She had also
objected because the failure of the treaty of SeQres had
deprived her of the spheres of interest which she had been
accorded in compensation for her approval of the French

and British spheres by the agreement of August 10, 1920,
dependent on that treai:sr.""3 Italy sought a renewal of as-
surances with regard to economic, educatlional, and mlssionary
privileges in Syria and Palestine which she had renounced
in the sphere of interest agreement. Great Britain had al-
ready given assurances to Italy with regard to Palestine,
and during the Council meeting in July, 1922, Italy and
France began negotlations with the result that the Syrian
and Palestine mandates were confirmed with assurances that
Catholic and Moslem interests in Palestine would be pro=-
tected, to go 1nto effect on July 2l when Franco-Italian

Wy

September 29, 1923, the peace treaty with Turkey having

L5

agreement was announced. This announcement was made on
besen signed at Iausanne on July 2, 1923,
Syria and Lebanon were part of the seven Arab states

of Egypt, Iraq, Trans-Jordan, Saudi-Arabia, Yemen, and

3. Quincy Wright, Mandates Under the League of Na-
tions, De 57e

e TLeague of Nations, Sec. Gen. Report to Third
Assembly, Supp. (August 29, 1922), p. 13.

15, Quiney Wright, op. cite, De 57.




-85-

Syria and Iebanon, the imagination of the peoples of which
was manifested in the growing Arab nationalism that obtained
in the interwar period; in 1931 nationallist leaders met in
Jerusalem and drew up an Arab Covenant in the name of the
"Arab nations" pledged to the gosl of "complete independence.”
Largely as a result of British encouragement, closer inter=-
Arab cooperation was achlevede But France's bungling colo-
nial administration, feafuring military commissioners, a
st1ff bureaucracy, and ragged economlc measures, harvested
revolution in 1925, resulting in all of Syria; except for
Lebanon, being placed under nationalist controle In 1926
Lebhanon was splintered off from Syria and declared a repub-
lic, yet French negotiations continued until 1936, when a
treaty was proposed which would have made Syria almost in-
dependent, allowing France certain diplomatic and military
privileges.u6 A simllar treaty was concluded (subject to
ratification) in November, 1936, by means of which Lebanonts
official independence was to be credlted. But an increas-
ingly fearful French parllament remained inactive and the
High Commissioner suspended Syrian self-governance in 1939.
Two years later, after the invasion of France, the Free
French, determined to continue the struggle against Germany,
announced their intention of ending the mandatory regime

over Syrla and Lebanon, subject to agreement in the matter

6. Gerard J. Mangone, op. cite, pe 26li; L. Oppen-
heim, oD. clte, Do 216.




of French rights in those countries. Only the strikes of
the populace and the diplomatic pressure of the British con-
stralined the French to ylield a large measure of autonomy

to the Arabs in 194)), but the concessions, made during the
war and unconfirmed by any French parliament, remalned pre-
cariouse. Great Britain, the Unlited States and some other
states recognized the full independence of Syria and Lebanon
in 19l4);; both were invited to the San Francisco Conference
at which the United Nations was originated in 1945, and both

L7

became original members of that world organizatione. French

troops were withdrawn in 19&6.h8
Palestine's legal position was grounded not only in
Article Twenty-two of the League of Nations Covenant but also
in the obligation of Great Britain lald down in the Palestine
mandate, to put into effect the British decision of November,
1917, called the Balfour Declaration, and accepted by the
other principal Allied Powers, in favor of the establishment
in Palestine of a national home for the Jewish people. Such
acceptance was contingent upon respect afforded the civil
and religious rights of existing non-~Jewish communitlies in

b9

Palestine. The terms of the Palestlne mandate were ob-

L7, Gerard J. Mengone, op. cilte, De 26l
,-|.80 Ibido, De 266.
).l.9o L. Oppenheim, 220 c’.t., Pe 2170
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Jected to by the papacy 1ln 1922 as giving too great privi-
1eges to the Jews who had been promised a natlional home;
by varlious Moslem organizations for the same reason; by
several Jewlsh organizations as limiting the privileges of
the Jews too much, and by the British House of ILords as
contrary to the wishes of the majority of the lnhabltants
of Palestine.50 The terms of the mandate were agreed upon
by the United States and Great Britain in 1922.51
Arab-Jewlsh tenslons were not serious until Nazi
persecution and anti-Jewish sentiment in other areas led to
an enormous influx of Jewish immigrants into the Promised
Lande Desplte the Balfour Declaration, Britain sharply
curtailed further immigration in 1939 in order to placate
the Arabs and maintaln her Near East position. Violence
increased with the continuance of the refugee problem after
World War II. The Palestine administration, supported by
British soldiers, came increasingly under the attack of
extremists. The United States sought to persuade Britain
and the Arabs to reopen Palestine to Jewish immigration;
in 1946 an Anglo-American Committee of Inquiry recommended
the lmmediate entry of 100,000 Jewilsh refugees and a Unilted
Nations trusteeship for Palestine which should be neither

50. Quincy Wright, op. cit., D« 56,
51e Ibide, pPe 57
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Arab nor Jewlsh but a state protecting Moslems, Christians,
and Jews alikes. These proposals proved unattalnable. In
April, 1947, the General Assembly of the United Nations, at
request of the British government, was asked for recommenda-
tions concerning the future government of Palestine; the
Assenmbly appointed its own Committee on Palestine (UNSCOP)
for this purpose. In the same year, partition was voted
for: there was to be an Arab and a Jewish state linked in

8 Ue Ne=supervised economic union, with Jerusalem as a sep-
arate entity. Confllct persisted in Palestine, and in May,
1948, one day before the demise of the British mandate under
the League of Natlon's Covenant, a Mediator, Count Bernadotte,
was appointéd to promote a compromise. He was assasslnated,
to be replaced by Ralph Bunche, who managed to successfully
negotliate a serles of armistice agreements, By the summer
of 1949, the necessary agreements had been cmsmwmated, to
be administered by mixed commissions headed by Ues Ne oOb-
servers, but solution has been long wanting, in view of the
dlssatisfaction of both Jews and Arabs over the boundary

52
lines delimited.

Israel became the fifty-ninth member of the United
Nations in May of 1949. Charges and countercharges con-
tinmmed to be brought before the Mixed Armistice Commission

52« Vandenbosch and Hogan, op. ¢it., pp. 213=21l;
Cheever and Haviland, op. cit., pp.'ﬁh TTe
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and the Security Council itself relevant to violations of
the armistice frontiers. The problem'!s difficulty was come
pounded by the vast numbers of Arab refugees whose fate was
uncertaln and tentative; UNRWAPR, or the United Nations
Relief and Works Agency for Palestine Refugees, with a #$250
million program, was formed to t ake some steps to alleviate
this difficultye. An independent state of Trans-Jorden,
with membership in the United Nations, also was formed in
connection with the Palestine "problem."53

be Class B Mandates

The Class B Mandates under the League of Nations

were Tanganylka, with a population of 5,200,000 and an area
of 360,000 squere miles (Mandatory: Great Britain); Ruanda
Urundi, with a population of 3,450,000 and an area of 20,500
square miles (Mandatory: Belgium); British Togoland, with

a population of 340,000 and an area of 13,041 square miles;
French Togoland, with a population of 750,000 and an area

of 21,893 square miles; British Cameroons, with a population
of 830,000 and an area of 3l,136 square miles; and French
Cameroons, with a population of 2,520,000, and an area of

166,489 square miles.su

53e Cheever and Haviland, op. cite, D 5lte
54 Ibid., De 672,
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Ce Class C Mandates

The Class C Mandates were Southwest Afrlca, with a
population of 300,000 and an area of 318,099 square miles
(Maﬁdatory: South Africa); New Guinea, with a population
of 670,000 and an area of 93,000 square miles (Mandatory:
Australia); certaln North Pacific Islands, often classi-
fied as Micronesian, and comprising the Northern Marianna,
Caroline and Marshall Islands, with a population of 100,000
and an area of 960 square miles (Mandatory: Japan); Weste
ern Samoa, with a population of 60,000, and an area of
1,130 square miles (Mandatory: New Zealand); and Nauru,
with a population of 3,400, and an area of 9 square miles

(Mandatorys: Great Britain).55

3¢ The International Legal Status of Mandated Territories

As a result of the formatlion of these mandated in-
terests by the League of Nations after World War I, a number
of problems were posed with respect to the rights and dutles
of the mandatories vis-a-vis the mandated territories and
each other and the remaining sovereign states. Therse has
been a host of 11ferature dealing with the status under
international law of these areas, and the views have not

all been consistent with each other. Does the soverelignty

55. Ibid.




over these areas reside in the Mandatory, or in the mandate?

56

One source declares that it lies in the Mandatory, and
the Appellaete Division of the Supreme Court of South Africa
has held, in a case involving a orime committed by an inhab-
itant of Southwest Africa, that the Mandatory had sufficient
internal majestas to support a conviction for high treason
under Roman-Dutch common law, the opinion being cited in
support of the theory of full soverelgnty in the Mandatory.57
An eminent scholar has taken the position that the Mandatory,
acting with the consent of the Council of the League of Na=
tions, has soverelgnty over the mandated area.58 Another
view urges that sovereignty resided in the principal Allled
Powers.59 One has argued that sovereignty rests in the
League of Nations.éo Another contends that sovereignty is
to be found in the inhabitants of the mandated area, but
temporarily in suspense.

The significance of this issue may seem debatable,

but it would appear to be of incontestable impoftance where

56. Henri A. Rolin, Annuaire de l'Institut de Droit
International. 34 (1928), p. 35.

57« Rex v Christian, Case No. 12, Annual Digest
1923, 192l.

58 Quincy Wright, 17 American Journal of International

Iaw (1923), pe 691,
59. L. Oppenheim, Op. E_.'Lt_o, Pe 222

60. Norman Bentwich, The Mandates System (193%0), p. 19.

6l. J. Stoyanovsky, La Theorie Generale des Mandats
Internationaux (1925); Pic, Fevus Generale de Drolt lInterna-
TIonal Public. 30 (19237, pe 221.




a specific problem dealing with the one with which this
paper is concerned were presented. To what extent can the
Mandatory control aeronauts in flight over its territory?
To what extent can the mandate itself prescribe with respect
thereto? When the conception of soverelgnty was first
developed 1n the latter part of the sixteenth century with
referenée to the new phenomenon of the territorial state,
it referred in legal terms to the slemental political fact
of that age, namely, the appearance of a centrallzed power
which exercised its lewmaking and law-enforcing authority
within a certain territory. This power vested at that time
primarily, but not necessarily, in an absolute monarch, was
superlior to the other forces which made themselves felt
within that territory, and after a century was unchallenge-
able elther from within or from withoute It was, in other
words, supreme. By the end of the Thirty Years! War, sove
erelgnty as supreme power over certaln territory was a
political fact, signifying the victory of the territorial
princes over the universal asuthority of Emperor and Pope,
on the one hand, and over the particuleristic aspirations
of the feudal barons, on the other. Throughout the modern
period of history the doctrine of sovereignty has retained
its lmportance and has served as a potent political weapon

in the claims and counterclasims of rival nations.62

62. Hans J. Morgenthau, "The Problem of Sovereignty
Reconsidered." L8 Golumbia Law Review 341 (1948).
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From the standpoint of international law, sovereignty
is ultimately susceptible to ansalysls, division, and limi-
tation. From that standpoint, it 1s the capaclty to have
Jural relations with other sovereigns, and the slightest
familliaerity with international law shows that its inventive-
ness in distinguishing wvarietles of legal capaclity has been

63 Thus to define the degree of sovereignty of

very greate.
a glven entity, one must investigate 1ts exlsting Jural re-
lations with other entities.éu Through the terminological
maze that comprises such referents as mandate (deriving

from the mandatum, a consensual contract in Roman Iaw
described by most wrilters as a gratuitous agency), tutelage
(in Roman law a guardianship of children under fourteen,
implying a fiducliary relationship between tutor and pupil),
and trust (an institutlion of Anglo-American law whereby
property i1s held or duties are undertaken by a person for
the benefit of another), the essential questions to be re-
solved ought to be capable of discernment: (1) Who has
"title to mandated territorlies in the sense of ultimate power
to change thelr status? (2) Who has ultimate responsibility

for injuries to other states arlsing from acts or omissions

63, guincy Wright, Mandates Under the League of Na-
tions, p. 286.

6lie Charles G. Fenwick, International Iaw. New
Ybrg§5 Appleton-Century-Crofts, I948; Qulncy Wright, op. cit.,
Pe .




of the governments of the territories? (3) Who has author-
ity to change the fundamental law binding the inhabltants
of each area? (li) Whom dees the policy of the system con-
template as the eventual sovereign?65
International law has treated territorial sovereignty
like real property the title to which can be determined by
tracing back valld transfers as far as the memory of man or
t0 original acquisitions It recognizes certain legitimate
modes of scquislition or transfer and assumes that soverelgnty

of territory can exist only by virtue of proper original

acquisition of res nullius or proper transfer from the former

sovereigne. As a rule, only he who has title can give titlee.
Sovereignty of a territory thus involves ultimate power of
disposal under international law and so 1s distinguished
from juriddiction or de Jure control of the administration
in whole or part; permenently or temporarily as in leases,
protectorates, and forelgn administrations and also from
merely de facto control as in military occupation. Occupa-
tion not only origlnal but also adverse may develop in time
into soverelgnty as by preseription or by completed conquest,
consequently 1t gives some evidence of sovereignty in the
absence of other dataes Title in the sense of ultimate power
of disposal established by the final instrument in a chain

of valld transfers from a former soverelgn nay be regarded

65. Quincy Wright, ODe 9_120, Pe 500.




as the best evidence for determining the sovereignty of
the mandated territorles. This is significant, for if the
conventional rule concerning airspace 1s to be properly
applied,66 a condltion precedent to the finding of rights
in airspace is the finding of rights in the surface land
aret..

Germany was undoubtedly the sovereign of the African
and Pacific territories before 1911;,67 and by Article 119
of the peace treaty she renounced them in favor of the
Principal Allied and Assoclated Powers, Was this & trans-
fer of sovereignty to these Powers? Since the same phrase
was used as to Danzig, the Saar, Memel, and other places
which were clearly given a dlfferent ultimate disposition
by other cleauses of the treaty and since a different ulti-
mate dlsposition was specified for the mandated territories
themselves in Article Twenty-two of the Covenant, the an-
swer would appear to be in the negative.68 The Principal
Alllied and Assoclated Powers were not given sovereignty of
the territory in the sense of discretion to keep it or
alienate 1te They were merely given a commission to dispose
of it in a specified mamnere. This disposition was described

66. Ibid.

67 M. Fo Lindley, The Acquisition and Government
of Backward Territory in InEernaE?onaI Law. London: long-
mans, Greén.% COe, Ltde, 1916, DDe 205=2004

68 Quiney Wright, op. eits, p. 501.
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by Article Twenty-two of the Covenant which prescribed that
all of these territories should be administered by ¥manda-
tories in behalf of the League."69

This commission was performed by the Principal Powers
through resolutlons assigning the territories to mandatories
on May 7, 1919, and May 20, 1920; through subsequent agree-
ments on the boundarles; and through notification of thesse
decisions to the ILeague Counclle. All of this 1s recorded
in the preambles of the mandates, which are in the form of
grants by the League of Nations reciting Article 119 of the
Versallles treatys; the agreement of the princlipal powers to
entrust the administration of the territory to the named
Mandatory "“for the purpose of giving effect to the provi-
sions of Article Twenty-two of the Covenant"; the acceptance
by the Mandatory, and also the provision of Article Twenty-
two, that "the degree of authority, control or administra-
tion to be exercised by the Mandatory not having been pre-
viously agreed upon by the members of the League shall be

explicitly defined by the council of the League of Nationsﬁ70

A plausible interpretation of these mandates is that
the principal powers, having performed the mission intrusted
to them by the treaties, passed out of the picture. While

69. Covenant of the League of Nations, Article 22 (2).
T0e Ibido, Article 22 (8)0




the evidence of definitive transfer from the principeal powers
1s not as concluslve as it might be in that there is no formal
treaty signed and ratified by them but merely the record of
thelr resolutions, of thelr notifications to the League, and
the preambles of the mandates, the duty lald upon them by
fair implication from the terms of Article Twenty-two which
they had ratified formally would appear to have obviated the
necessity for further formal ratification. They did what
they agreed to do and the territorlies came under the regime
established by Article Twenty-two.71

In the case of the mandates of Palestine and Syria,
it was provided that the Principal Allied Powers would in-
trust the territory "which formerly belonged to the Turkish

2
1 to the Mandatory in accord with Article Twenty-two,

Empire"
with no indication of the method by which Turkey lost her
sovereigntye. The treaty of Sevres by which she renounced
these territorles was never ratified, and the Lausanne treaty
by which she renounced them was not made when the mandates
were assignede The transfer from Turkey at the time the

mandates were assigned could be accounted for only on the

Tle Quincy Wright, op. clte., pp. 319f £, 502; Robert
Iansing, The Peace Negotiat onse. Boston: Houghton Mifflin
& Cooe, 192I: Pre 14 '

T2 Palestine (and Trans-Jordan) Mandate Preamble
(In Wright, p. 600) and Syria and Lebanon Neandate (In Wright,
Pe 607) (Preamble).
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principle of successful revolution or completed conqueste
In the case of Iraq, the treaty of 1922 between Great Britain
and that country recites an acknowledgment of Hussein as con-
stitutional king and makes no mention of the mandate, which
would appear to connote recognition of Iraq'!s independencee.
But the League Council's decision of September, 192, de-
fining the Iraq mandate, reclites Article Sixteen of the
Lausanne treaty by which Turkey renounced the terrltory,
Artlicle Twenty-two of the Covenant, and a British statement
asserting that Iraq had passed under British occupation,

that the Princlpal Allied Powers had intended to confer on
her a mandate, that she had accepted, but in view of the
rapid progress of Iraq had concluded the treaty of alllance
"to ensure the complete observance and execution in Iraq of
the principles which the acceptance of the mandate was in-
tended to secure."7h While the term "mandate" 4id not ap-
pear in the Anglo-Iraq treaty, Iraq's agreement in that
document to the British exercise of power adequate to ful-

411 the mandate was apparent.75

T3« Quincy Wright, op. cit., ppe 490, 502.

7h. Decision of the Council of the League of Nations

Relating to The ApplicatIon of the Principles of Article 22
of the govenanf to 1raqg, Wright, op. Cite, De 593e

75« TIreaty Between Hls Britennic Majesty amnd His
Majesty The XKing of Iraq (slgned at Bagdad, October 10, 1922),
gnt, Op. ClTe, De .
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In summary, analysis reveals that for sall the mane
dated areas except Iraq title passed from Germany or Turkey
to the Principel Powers, who, however, never had full sov-
ereignty but merely a transitional title of which they di-
vested themselves in transfering title to the regime set up
by the Covenaente For all the areas except Iraq full sov-
erelgnty is located as defined in the Covenant, and for
Iraq, which has been recognized as independent, it was so
vested except for a portion of soverelgnty retained by the
government of that country 1tself.76

0f pertinence to the status of mandated territory
as defined in Article Twenty-two of the Covenant is the

question of what authority or combination of authorities

had power to change that status. Such change would have

been possible through modification of the article, perform-
ance of it, or an act which was legally effective though in
violation of the artlcle. The Covenant, a treaty between

the fifty-six members of the League, could be modified only
in accord with its own terms or by consent of 21l the parties.
Termination by conclusion of a new treaty among all the
parties, by obsolescence, or by application of the rebus

sic stantibus doctrine were remote possibilitles. War does

not ordinarily affect multilateral treaties 1ln lawe The

76. Wright, op. E.j.'_t" Poe 5050




only practlical way for Article Twenty-two to have been medl-
filed would have been through the amending procedure defined
in Article Twenty-six of the Covenant, i.e., through rati-
fication of an amendment by the members of the League whose
representatives composed the Council and a majority of those
whose representatives composed the Assembly.77
Since Article Twenty-two of the Covenant applled to
certain territories %"inhabited by peoples not yet able to
stand by themselves under the strenuous conditlons of the
modern \world,"78 performance of that article would occur if
the inhabitants of one of the territories evolved out of
that stage, and the status prescribed would no longer ob-
tain. TUse in the article of the word "tutelage," the
express assertion that some of these communities "have
reached a stage of development where thelr existence as
independent nations can be provisionally recognized subject
to the rendering of administrative advice and assistance by
a ¥Mandatory until such time as they are able to stand alone,
and the reference to "“"the stage of the development of the
people,” warrants this interpretation. Achlevement of that
evolution occurred in the case of Iraq, the admlission of

which to the League followed a two-thlrds vote in the Assem-

TTe Wright, ope clt., ps 504

) 78 Covenant of the League of Nations, Article 22
(1)
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blye Under international law, political claims may become
legal rights through general recognition; the assertion by
a commnlty that 1t no longer needed tutelage, and recogni-
tion by the states of the world of that clalm would change
the status of that commuhity, improbable as such general
recognition would have been without formal League actlon,
however.79
Change of status might also have been effected
through annexatlon by the Mandatory, conquest by some other
power or revolution, or ousting of the Mandetory by the ine-
hebltants of the territory.so Any of these means would have
been in violation of Article Twenty-two. While such changes
might have acquired de jure character through subsequent
general recognition or long acquiescence in the changed
situation, they would have to come about in face of the
restrictions imposede The Mandatory was precluded from do-
ing, by the terms of the mandates, many of the things that
an owner could rightfully do; 1t agreed to exercise its man-
date on behalf of the League and the mandates contalned no
cession of territory to the Mandatory.sl The clauses of
the treaties whereby Germany and Turkey divested themselves

of rights in respect of the territories placed under mandate

79« Wright, op. cits, De 505.
80. Ibide |
8ls L. Oppenheim, ope cites, De 220,
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suggested a dereliction rather than a cesslon, and the effect
of the clauses relating to thls was to divest the inhasbi-
tants of these areas (apart from the speclal case of the
German subjects of Buropean origin) of theilr former German
or Turklsh natlionality and not to invest them automatically
with any new nationalitye 1In April 1920, the League Councll
adopted resolutions with regard to the national status of
the inhebitants of the "B" and "C" mandated areas, the sub-
stance of which was that they had a dlstinect status from
that of the Mandatory's nationals, and while not disabled
from.obtaining individual naturalization from the Mandatory,
did not become automatically invested with its natlonalitye.
In the case of thé "¢" mandated area of Southwest Africa,
the Mandatory, with the consent of the Council of the League
of Nations, and with the assent of the German govermment,
passed leglslation offering collective naturalization to

all persons of German orligin, subjJect to the right of any
of them to decline the British nationality offered to them.82
In the case of all "A" mandated territories, the inhabitants
of the mandated areas acquired a new nationality: Iraq's
inhabitants acquired citizenship pursuant to the Iraq law

of October 9, 192; Palestinians beceme such as a conse=
quence of the British Order in Council of July 2, 1925;

Syrian and Lebanese cltizenship was provided for pursuant

82+ Oppenheim, op. cite., p. 220,




to Article Three of the mandat985 and decrees of the French
High commissioner.su

uthority for the proposltion that sovereignty did

not pass to the mandatories is so strong as to require 1lit-

tle reiteration.

The mandates ailmed to establish a better

aystem for the administration of backward areas than had

exlsted
spheres

more off

under the regime of colonles, protectorates or
of influence--better in the sense that it would
ectively secure the liberty, material welfare, end

opportunity for development of the native inhabitents, and

that 1t

would more effectively secure the opportunity of all

states of the world to equal participation in the trade and

resources of these areas,

distinet
consiste
sequent
vising t
in regear
tinuous

end, (5)

The Isaguels supervision was the
ive feature of the mandates system. Its functions
d of (1) confirming the original mandates and sub-
modifications, (2) organizing agencies for super-
he mandatories, (%) discovering and verifying facts
d to the mandated commnities, (i) assuring the con-
application of the mandate provisions, and to this

ascertaining and formulating standards, principles,

and rul%s for governing the mandated areas, The first of

| |
3¢ Jo M. Goy Van Pittius,
British Commonwealth of Nations,

Nationallty Within the
Iondons . S. King & Son,
Tta., 1930, pp. 177-201,

di. Oppenheim, op. cit., pp. 220, 221.
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these f
lation
tion to
agreed
fined 1
was lnmp
to the

unctions was clearly impllied in the Covenant stipu-

that "the degree of authority, control or administra-
be exerclsed by the Mandatory shall, if not previously
upon by the members of the Ieague, be expliclitly de-

“85 The third function

n each case by the council.
Nied by the requirement that the mandatories "render

councll an amnual report in reference to the terri-

tory committed to its charge" and the requirement that the

Comml.ss
fourth
tivity

concept

ion "recelve and examine™ these reportse. The

function was the raison d'eétre of the League'!s ac=-

in respect to mandates and followed from the very

ion of "mandatories in behalf of the League"™ and

from the requirement that the Commission "advise the coun-

c¢il in

dates."

fact th
the Per]
plained

2ll matters relating to the observance of the mane
B7 The second and fifth functions, in light of the
pt the Covenant 1tself establishes the Councill and
menent Commission with certaln powers, are best ex-
by the followlng quotation:

s ee8 mandate 1s a self-imposed limitation by

the conquerors on the sovereignty which they
obtained over congquered territorles. It is

imposed by the Allled and Associated Powers
themselves 1ln the interests of what they con-

B5« Covenant of the League of Nations, Article 22 (8).
B6, Ibid., Article 22 (9).
B7. Ibide
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¢elve the genersal welfare of mankind; and
they have asked the League of Natlons to as=
;ist... It is the League's Adutyee..to Se6...

hat the terms of the mandate conform to the
«sCovenant, and...that these terms shall,

n fact, regulate the policy of the gandatory
owers in the mandated territories.

by the Qovenant were not so exhaustive as to preclude a need

for int rpretationp-hence the constant supervisory role was

necessi ated. But at no time was it intimated that sover-

90

Experience has demonstrated that the princlples established
elgnty was vested in the mandatoriese.

t has been often assumed that political organization

is vested in an individual or group with a single will and

1l
physical power to enforce it.9 Such hypothesls

is impo sible unless ultimete legal power over a territory
adequeat

to act together only by coerclon or threats of coercion, a

hypothegis which is not supported by the findings of soclal

92

rests on the assumption that men and groups can be induced
psycholagists, advertising men, edncators and propagandists,

!
éB. League of Nations Yearbook, III, p. 138.

9. Wright, op. cit., pe 107,

O Pormanent Mandates Commission Minutes, III, pp.
216, 221, 2227,

1, William Archibald Dunning, A History of Political
ggporie | from Rousseau to Spencer. New York: o Maomlillen
Oe, Ce

92. Grahem Wallas, The Great Socletye. New York:
The Macmillen Coe, 1917, ChaD. VI.




Human gdction may in fact be directed by many methods other

than co
being g
possibl
ultimat

dispute

compulsory jurisdicetion, should not be overlooked.

spirit

L.

The

ercions As for jurisdiction to settle a dispute as
practical necessity of political organization, the
lities of politlecal organization which relies on
e settlement by negotliation or settlement until the
becomes obsolete, rather than on the exerclse of
In this

the League of Nations attempted to conduct affairs.93

Problems Posed for Internatlonsl Aviation

The creation of the mandates system railsed problems,

the impact of which wae: not felt for years after they be-

came inciplente.

In the fleld of international aviation the

potentimlities were apparent, however, even before flight

became:

the twe

the commonplace thing that it 1s at the midpoint of

tieth century. An anelysis of the relevant docu-

ments shows that some, although hardly complete, considera~

tion was accorded the matter of flight rights over mandate

territo

in view

rye The legal problems on thelr face appeared knotty

of the ephemeral status of the mandates in inter-

nationa# law, or at least their relatively novel role.in

interna

bional socletye Such questions as the extent to

which the Mandatory could control transit through the man-

3. Wright, op. cite, ppe 269ff.
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airspace, and the conditions to which, if any,

alrcraft could be made to subscribe as a precedent

for rights of passage were naturally causes of concerne.

the Pac
of age
World W
India (
pass th
the Afr
cation

Japanes

troeatle

t0o the

0f speclal lmportance were Palestine, Tanganyika, and
ific Islands, although these were not to really come
in the field of international air transport until

ar IIL. Several of the routes between Europe and

including United States alr transport operations)

rough Palestine; a number of north-south routes on
ican continent pass through Tanganylka; and the lo-
of several of the Paclific Islands, placed under the
p mandate by the Covenant of the League and the

8 drawn up, were of not inconsiderable importance

|
plr routes that were to be established in that area.gu

he relationshlip between international aviation and

the League mandatory system was apparent when the Conven-

tion Relating to the Regulation of Aerial Navigation (The

Paris Convention) was drewn in 1919,

as part

Having |

members
stated

This pact was signed
of the system of treaties which created the League.
become parties to the Paris Conventlion, most of the
of the League were subject to thet provision which
that

Alr Aff

Ohe J. Co Cooper, "United Nations Trusteeships,"
pirs, Vole 2 (1947), pp. 115ff.
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The territories and nationals of Protector=-
ates or of Territories administered in the
name of the League of Natlons, shall, for
the purpose of the present Convention, be
assimilated to the territory and nationals
of the Protecting or Mandatory States.dD

That the Mandatory could consider the territory in the man-
date as part of its national territory for the purposes of
international aviation administration under the terms of the
Convention, unless the mandates specifically provided
otherwise, would appear to have been thus establishede.
Construed along with Articles One, Fifteen, and Sixteen96
of the Paris Conventlon, Article Forty would appear to have
recognlzed the right of each Mandatory to fix the terms
under which aircraft of other States could operate commer-
cial alrlines across or into the mandated territory, and
could conslider such mandated territory as part of its own
territory for cabotage traffic, within the mandate or be-
tween the mandate and other territory of the Mandatory, pro-
vided that the terms of the mandate dld not speciflcally
l1imit these privileges. The concept of mandatum dictated
that it be intended to beneflit some one other than the Man
datory, that the Mandatory be responsible within defined
limits Yo third parties for its acts, and that the Mandatory
keep within the terms of the contract. PFurthermore:

95« Parlis Convention, Article LO.
960 Ibide., ppe 11, 13,
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se.mandatum might be for the benefit of the
mandans, of the mandans and the mandatarlus,
of & third party, of a third party and the
mandatarius, but an apparent mandatum where
the mandatarius alone benefited was consid-
ered mere advice and not actionable.dT

This rule of construction--that the trustee cannot construe
the trust instrument to 1ts personal advantage where rights
and privileges are involved in those for whom the trust has
been created=-was necessarlly applied in light of the fact

that under the mandates all members of the League had cer-
98

tain rights in mandated territories.

Reforetess to aviation are found in the treaties pro-
viding for the mandate arrangement. In the treaty between
"His Britannic Majesty and the King of Iraq," Article Eleven
provided that:

There shall be no discrimination in Iraq
against the nationals of any State, member
of the League of Nations, or of any State to
which Hls Britannic Majesty has agreed by
treaty that the same rights should be ensured
as it would enjoy if it were a member of #atd
Teague.s.a2s compared with British nationsals
or those of any forelgn State in matters
concerning...comerce or navigation...or in
the treatggnt of merchant vessels or civil
alrcrafte.

97« Wright, ope. ¢lte, pPe 3793 Justinian Institutes,
111, 26. 1-6. _

98¢ Covenant of the League of Nations, Article 22 (2),
99. Great Britain-Iraq Treaty, Article 11 (1922).




Article Eleven of the Syria and Iebanon mandate provided
that:

The Mandatory shall see that there 1s no
discrimination in Syria or Lebanon agalnst
the nationals...of any state member of the
Ieague of Nations as compared with its own
nationalses+0r wlth the natlonals of any
other foreign state in matters concerning
eeosnavigation, or in the treatment of ships
or alrcrafte. Simidarly there shall be no
discrimination in Syria or Lebanon against
goods originating iIn or destined for any of
the sald states; there shall be freedom of
transitee..across the sald territory.l00

Article Elghteen of the British mandate for Palestine was
practically identical to Artlcle Eleven of the Syria and

Lebanon mandate with the exception of the word merchant ves-

sels instead of ships.lo1 Article Nineteen provided that

the Mandatory should adhere on behalf of the administration
of Palestine

to any general international conventions
already existing or which mey be concluded
hereafter with the approval of the League of
Natlons, respecting the slave traffic, the
traffic in arms and ammunitlon, or the traf-
fic irnjdrugs, or relating to commercial
equality, freedom of transit and navigation,
aerlal navigation and postal, telegraphic
and wireless communicatlion or iagerary, ar-
tistic or lndustrial property.

100. Syrla and Lebanon Mandate, Wright, Ope. cite.,
pe 609, Article 1ll.. -

10l. Ibide.

102, Palestine and Trans-Jordan Mandate in Manley O
Hudson, International Legislation. Washington: Carnegle En-
dowment Tor Internatlonal Peace (19%1), Vol. 1, ppe 109-120.

~110-




-111-

The Tanganylka and Ruanda-Urundi mandates avoided specific
mention of civil aviation but did provide for freedom of
transit, navigation, and commerclal equality:

The Mandatory shall secure to all nationals

of states members of the League of Nations

the same rights as are enjoyed in the terri-

toryl03 by his own nationals in respect of

entry into and residence in the territorye...

Further, the Mandatory shall ensure to all

nationals of states members of the League of

Nations, on the same footing as to his own

nationals, freedom of transit and navigation,

and complete economic, commerclal and indus-

trial equelity...l

The terms of Article Elghteen of the Palestine mandate
prohibiting discrimination in matters of commerce or naviga-
tion or treatment of clvil aircraft appear to have effectively
precluded invocation of Article Forty of the Paris Conven-
tion, according to whose terms the mandate could be consid-
ered mandatory territory for the purposes of international
aviation. The terms of the mandate appear to have quite
specifically limited the privileges of the Mandatory over
territory entrusted to 1te The pollicy objectives of the
Covenant of the League of Nations would be flaunted wrong-

fully if such were not the case. It was the Covenant which

103« The words "in the territory" are omitted in
the Ruanda-Urundl mandate.

: 104 Tanganyika Mandate in Rudson, op. cibe., DPpe
8).[4-92.
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provided that the tutelage of peoples "not yet able to stand
by themselves under the strenuous conditions of the modern
world"” should be intrusted to advanced nations "as Mandato-
ries on behelf of the League."1°5 The trust principle pro-
hibiting application of the mandate for the advantage of

the Mandatory where rights and privileges are involved of
those for whom the mandate has been created would be opera-
tive as wells The fact that the Mandatory was not endowed
with sovereignty over the mandate would also militate against
any construction that would have afforded the Mandatory
sovereign rights over the alrspace above territory entrusted

to it, particularly where the cestul que trustent stood to
be deprived. |

In 1925, the United States entered into an agreement1°6
with Great Britaln whereunder the United States and 1its
nationals were accorded all the rights and beneflits secured
under the terms of the mandate to members of the League and
their nationals. The Unlted States thereupon became the
beneficiary of the same transit and commercial aviation
privileges in Palestine to which the airecraft of Great

Britain and other League member states were entitlede But

105 Covenant of the League of Nations, Article 22
(1,2) .

106« Conventlon Between the United States of Amep-
ica and Great Brltain, signed at London, December 3, 193&.
In Ue. S+ Department of State, Papers Relating to the For-
eign Relations of the Unlted States. (192]}), Washington:

Ue. Se Government Printing 0ffice, 1939, Vole. 21, pe 212,




this in no way enlarged the aeronautical prerogatives of the
Mandatory or, for that matter, the members of the League,
all of whom were obligated to continue within the framework
of the Covenant of the Leaguee The fact that the United

- States was not a signatory of the Covenant would appesar to
have necessitated her having made an independent agreement.
The fact that a mandate agreement 4ld exist in the first
place, pursuant to the terms of which "His Britammic Majesty
es s0CcOpted thé.mandate in respect of Palestline and under-
took to exercise it on behalf of the League of Nations," "
clearly demonstrated internationel recognition of the fact

that Palestinlan territory was not ipso facto British terri-

torye.
Not that this point of view has been unequivocally

maintained in the international docﬁments that came into
being after creation of the m%ﬁfate. In the Final Act of
the Civil Aviation Con.ferenc: held at Bermuda in 1946, the
so-called "Bermuda Agreement," Palestine appears to have
been treated as part of Britlish territory for the purpose
of granting commercial and transit rights. This agreement
was between the United States and Great Britain and it au-
thorlized service by alr carrlers of the Unlted States, on
routes passing through Europe and Palestine en Poute to

107 Palestine Mandate Preamble.
108. TUnited States Treaty Series 1507 (19L6).
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Indla and the Far East, by permitting aircraft of the Unlted
States to stop at Lydda, the principal airport in Palestine.
That Lyddea was listed in the Bermuda Agreement as British
territory and not as territory under mandate seems to at
least connote confuslon in the eyes of the signatories, the
rectification of which would be 1n the interest of generally
increased harmony emong potential international travelerse
The provisions of the Tanganylka mandate to which
reference has already been made,lo9 and in which no direct
reference to civil aviation was made, were supplemented by
Article Nine of the same agreement, one that was practically
1dentical with Article Nineteen of the Palestine mandate,llo
pursuent to which the Mandatory undertook to adhere to al-
ready exlstent international conventions, or those to be
offected with League approvael, respecting, among other
things, aerial navigation. These articles and the interpfe-
tatlion accorded them are of considerasble significance be-
cause Tanganylke was and is of major importance in the
development of major alr routes, geographlcally situated
as 1t is. It 1s bordered on the north by British Kenya
and Uganda, on the west by the Belglagw Congo and Belglan
mendated territory (Ruands-Urundl), on the south by British

109. Article 7, Tanganyiks Mandate, p. 65, supra.
110. Article 19, Palestine Mandate, p. 65, supra.




Rhodesia and Nyesaland, on the southeast by Portuguese
Mozambique, and on the east by the Indian Ocean. The prin-
cipal north-south route between Cairo and the Union of South
Africa passes through Tanganylka, Ailr trensport from French
Equatorial Africa to Madagasacar, a French overseas territory,
ordinarily passes through Tanganylka. Notwithstanding these
fects, and the potentlally greater role that this former .
German colony might have in air travel, the international
aviation terms of the Tanganylka mandate have been alleged
to be likewise confused in that through invocation of Arti-
¢le Nine of the mandate, terms of the Parls Convention of
1919 could be applied, pursuant to which Great Britain might
conceivably insist on controlling the entry of non-British
commercial airlines into the mandate, and the reservation

to British aircraft of cabotage privileges within the man-
date and between the mandate and the adjolning British
colonles to the north and south. Such construction would
be based presumably upon Artlcle Forty of the Paris agree-
ment, the use of whlch would be as much in contravention of
the policy objectives of the Covenant of the League and the
well-established principles of trust law cited, in the case
of Tanganylka, as 1t would be in that of Palestine. It

would likewise appear to defy the terms of Article Seven111

111, P. 65, Suprée
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by which other League members were ensured "freedom of tran-
8it and navigation, and complete economlc, commercial and
industrial equality." Like the Bermuda egreement however,
the agreement between Great Rritaln and France of February
28, 1946, under which air transport routes and privileges
were exchanged, French commercial air services were author-
ized to engage in international civil aviation at‘Lindi, an
airport in Tanganylka, Lindl being described in such agree-~
ment as being in British territory.ll2
Comparable argument has been mede with respect to
the provisions of the Chicago Convention on International
Civil Aviation of 194lie Article Two of that Convention was
the counterpart of Article Forty of the Paris COnven.tion.ll5
Article Five accorded rights of transit to contracting
states; Article Six denled passage, as to scheduled aireraft,
to contracting states in the absence of speclal permisslon
Article Seven gave to each contracting state the right to
reserve cabotage privileges to its own alrcraft within its
territorye. In conjunctlion with the express recognition
glven by Article One to the doctrine of complete and exclu-

sive sovereignty over the alrspace above the contracting

states' territory, it would appear that these provisions

112, Cooper, op. cit., p. 121.
113. Pe. 63 s Supra.




operated in a fashlon similar to that established under the
Paris Conventlion in that transit, traffic, and cabotage
privileges could be controlled by the Mandatory on the
theory that the mandated area was part of the territory of
the Mandatory, unless otherwlse provided by mandate.llh

The significance of the lssues raised by the documents
quoted and the lnterpretations, varied as they have been,
that have been made of the provisions contained in them,
merits close attentione Conceivably they pose mere probe
lems raised by terminological inexactitude; they represent,
on the other hand, considerable confusion in the minds of
those entrusted with the task of lmplementing harmonious
and effective international aviation policye. That the
League of Nations Covenant 1s no longer an operative frame-
work of principle does not minimize the importance of the
constructions that are made, or should have been made, be-
cause the League Covenant served as a forerunner of the
currently determinative Charter of the United Nations, in
the interpretatlion of which League Covenant precedent has
played, and will continue to play, a far from unimportant
rolee

That the alrspace above territory has been tradi-
tionally considered to be subject to rules and regulations

11he Cooper, ope 6ite., pe 121,
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laid down by the territorial sovereign requires no repetis
tione That the mandatorlies were not technical sovereigns
has also been relterated conslstently, in the literature
of international law and the pronouncements of persons and
organizations entrusted with the task of construlng the
meaning of the mandates that were forged followlng the
signing of the Covenant at Versallles. It 1s evident, how-
ever, that definition has been lacking in the field by
reason of the ambigulty to be found in purportedly control-
ling documents, the misinterpretation of which has been
encouraged for want of specificity, as well as the per-
plexity of which has been rampant for want of uniformity.
In the perilod following ﬁhe Secomd World War, the need for
increased conslstency has becomé of manifest importance.
The shrinking size of the globe, effected through constantly
growing transportation networks, necessitates close atten-
tlon, lest the harmony that 1ls universally sought glvs way
to obscurity, dublety, and conflicte.
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Chapter III

UNITED NATIONS AND THE INTERNATIONAL TRUSTEESHIP SYSTEM

The successor to the League of Natlons was the United
Nations, the Charter of which was signed at the San Francisco
Conference in 1945, at a time when World War II's end was
approachings The preamble of this charter resolved to save
succeeding generations from the scourge of war by establish-
ing the "conditions under which Justice and respect for
international obligations arising from treaties and other

nl could be maintained. It

sources of internatlional law
proposed, further, to promote soclal progress and better
standards of life in larger freedom, to practice tolerance,
to unlte our strength to maintain international peace, and
to employ international machinery for the promotion of the
oconomic and soclal advancement of all peoples.2

The Unlted Nations was a war product; it was not
plamed as a universal organlzation, though this lay some-
where 1n the background of thought as an ultimate objective.
Its original membership was limited to those who had sided

with the United Nations against the Axis foe, and its chief

1. Charter of the United Nations, Preamble.
2. Ibid.




purpose was to provide security, largely agalnst that same
foe. Even more than the League of Nations, the United Na-
tions was the consequence of war and the manufacture of
the victorse The l1dea for this international organization
was first adumbrated in the Atlantic Charter by the United
Kingdom and the United States; the entry of the Sovliet
Union into the war made them three, and these three, along
with China, added by way of courtesy, laid at Dumbarton
Oaks the foundation for the new "international security
organization.” These four invited to the United Nations
Conference on International Organization at San Francisco
those who were participants in the war to the extent of
signing the Declaration by United Nations.3

The predominant position which the Great Powers
claimed for themselves was justified on the grounds that
they won the war, and that they would be asble to contribute
most to security agalnst the enemy in the future. Although
a provisionh of the United Nations Charter deprives the or-
ganization of responsibility for the enemy states, the
arguments of the Great Powers showed that the aggressors

«120=-

whom they had in mind as they shaped the Charter were Germany,

3¢ James T. Shotwell, Aims of the United Nations.
New York: E. P. Dutton and Co., Incs, 1955, DPs 1Je

lis Charter of the United Nations, Article 107.
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Italy and Japane The Great Powers made the potentlally
formidable sanctions of the Security Councll inapplicable
to themselves, and such array of power was not necessary
against any smaller state. Against resurgence of danger
from their former enemles they protected themselves in
various ways; no new member could be admitted without the
approval of the Security Council, in which each Great Power
has a veto; actlon agalnst former enemies is provided for,5
with "enemy state" defined in one article.6 The provisions
regarding trusteeship,7 and even those concerning amendment
bear some relationship to this preoccupation. But the way
to admission of a former enemy state 1s not barred should
the Five Powers agree that 1t is desirable.9

The United Nations is made up of slx maln organs act-
ing as agencies of international supervisione. There 1s (1)
A General Assembly composed of all members, each with one
vote, charged with laying down the policy of the United
Nations: (2) A Security Councill of eleven, with the Big
Five (Chine, France, Great Britaln, U. S. S. Re., and the

Ue S.) as permanent members, entrusted with the primary re-

o
o

5. Ibi
6o
Te Ibid., Articles 75-91.

8e id., Articles 108-109.

9. Clyde Eagleton, "The United Nations: Aims and
Structure." 55 Yale Law Journal 976 (August, 1946).

1d., Article 53,

o

g [&
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sponsibility for maintaining the peace; (3) An Economic and
Social Council of eighteen members whose task 1s to promote
the welfare of peoples and to further human rights and
fundsmental freedoms; (L) A Trusteeship Council which sue
pervises the welfare of dependent peoples placed under the
United Nations and helps them toward self-government; (5)

An International Court of Justice for the settlement of
legal disputes; (6) A Secretariat--the administrative and
office staff of the United Nations under a Secretary-General

as 1ts chief officerolo

The General Assembly, like the Assembly of the League
of Natlons, includes all members of the organizations . Each
member is entitled to one vote, and a maximim of five repre-
sentatives, appointed by the respective memberse. General
Assembly functions may be termed deliberative, supervisory,
financlal, elective, and consatituent. The first function
refers to the provisions for discussion, study and recome
mendation.11 It means discussion or consideration with a
view toward cholce or decision. The power of discussion
implies the authorization to obtain the facts and informa-
tion needed for dlscussion; Article 13 of the Charter re-
quires the General Assembly to initiate studies for the pur-

pose of promoting international cooperation in various fields.

10, Marie and Louls Zocca, op. cit., p. 5.
1ll. Charter of the United Nations, Article 13.
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Reports and information may be requested from other
organs of the Unlted Nations and legal opinions may be
sought from the International Court of Justice. The Gen-
eral Assembly's supervisory functlon refers to its powers
of control and regulation of other organs and agencles of
the United Nations; as the central body, it receives and
considers reports from the other organs. While the Security
Council is coordinate with the General Assembly, 1ts annual
and speclal reports lnclude an account of measures which 1t
has decided upon or taken to maintain international peace
and securitye. These reports are discussed by the General
Assembly, and recommendations may result.

General Assembly approval 1ls required for the Economlc
and Social Council to call international conferences, to
meke agreements with the speclallzed agencles, or to request
an advisory opinion of the International Court of Justlce.
All UN functions with regard to trusteeshlp agreements for
nonstrategic areas are vested in the General Assembly, and
the Trusteeship Council operates under its authority in re-
gard to such arease. It is important to note that the General
Assenmbly possesses the power to alter the terms of the
Trusteeshlp Agreement or to terminate it with the consent
of the Administering Authorities, whereas the League Assembly
could only exercise indirect control upon the Mandatory
Power in determining whether a Mandated Territory had matured




politically to a point where the Mandate was no longer ne-
cessarye Regulations for the appointment of the staff of
the Secretariat are also established by the Assembly. Fronm
the standpolnt of the financial function, General Assembly
responsibllity embraces budgetary arrangements of the UN and
the apportlonment of expenses among the members,

The art1c1912 providing for consideration and approval
by the General Assembly of the budget of the Organization
is important because 1t involves the power to review the
work of the other organs when thelr expenditure estimates
are presented, and to exercise a degree of control by decid-
ing which activitles wlll receive financial support, and to
what extent. The Assembly is free to establish 1lts own
criteria 1n declding upon the assessments against each
countrye. The basic principle has been that of ability to
pay, although there have been deviatlions from the automatlc
application of this concept. First, a ceiling on the maxli-
mim contribution of any one member has been recognizede.
Some consideration has been given to a per capita limitatlon
on every member state, the contribution not to exceed the
per caplte contribution of the member bearing the highest
assessmentes As & further limiting factor upon the abllity
to pay standard has been the need for Assembly discretion
in light of the lnadequacy pf statistical information in

12, Ibid., Article 17 (1).
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some cases.l3 The elective function of the General Assembly
has to do with the admisslon of new members into the UN, and
the cholce of members for other organs.lh Election to meme
bership is accomplished by the General Assembly upon the
recommendation of the Security Councile No new member ¢ an
be admitted without favorable affirmative actlion by the
Assemblye. Also of Assembly concern is the basis for losing
memberships & member with its contribution in arrears meay
lose its voting rights, and a member against which preven-
tive or enforcement action is belng taken may be suspended
by the Assembly upon Council recommendation, though the
latter alone may restore it to the exercise of the rights
and privileges of membership. The Assembly elects the six
nonpermenent members of the Security Council, all eighteen
members of the Economic and Soclal Council, and some mem-
bers of the Trusteeship Council. Acting as a coordinate
body with the Security Council it participates in the elec-
tion of Judges to the International Court of Justice. The
Secretary General is "appointed" by the General Assembly
upon the recommendation of the Security Council. The con-

stituent function of the Assembly refers to the provision.l5

13s Vandenbosch and Hogan, op. cite., ppe 118-119,

ii. Ibide., DP. 122-123,
15+ Charter of the United Nations, Article 108.
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that amendments to the Charter are proposed, or "adopted,"
by that body prior to thelr referral to members for ratifi-
catione The General Assembly also particlpates with the
Security Councill in calling a general conference of members

to review the charter.16

The Security Council has the "primary responsibility
for the maintenance of international peace and security."l7
It 1s noticed that strategic trust areas (Pacific Island
Trust Territory) have responsibility to the Security Council,
whereas all other present trust territories have responsi-
billity to the General Assembly. The Security Councll acts
on behalf of all the members of the Tnited Natlons. 1Its
main functions are deliberative, enforcement, and elective.
Under dellberative activities are discussion, investigation,
and recommendation phasese. In the case of international
disputes, there 1s an obligation upon the parties to seek

a solution by peaceful means of their own cholcee The
Councll may call upon parties to settle their disputes by
such means, and 1t is specifically authorized to "investi-
gate any dispute, or any situation which might lead to
international friction or give rise to a dilspute, in order

to determine whether the continuance of the dispute or

16. Vandenbosch and Hogan, op. clte, pe 123
17. Charter of the United Nations, Article 2l (1).




situation 1ls likely to endanger the malntenance of inter-

national peace and seourity."l8
Appropriate procedures or methods of adjustment at

any stage of such a dispute or situatipn mey be recommended:

the Security Councll 1s empowered to "determine the exis-

tence of any threat to the peace, breagch of the peace, or

act of aggression and shall make recommendations, or decide

what measures shall be taken in accordance with Articles

Forty-one and Forty-two, to maintain or restore interna=-

tional peace and seourity."l9 The GCouhcll, smong other things,

i3 responsible for formmulating plans for the establishment

of a system for the regulation of armmments.ao Enforcement

functions embrace the power to decide %hat measures shall

be taken to malntain or restore internhtional peace and

security, if both peaceful settlement hmong the parties and

recommendations of the Securlty Councill fail in this ob-

joctives Initial steps 1in such case wpuld comprise inter-

ruption of economic, transportation, commnication and
2
dlplomatic relationse 1 Military action 18 authorized if

22
these measures are unsuccessful. Elective functions of

18« Charter of the United Nations, Article 23 (1).
19. Ibid., Articles 39ff.

20. Ibid., Article 26.

21, Ibid., Article La.

22, Ibid., Article 2.
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the Councill lnclude responsibilities relating to the admlis-
sion of new members and to the constitutlion of other organs
of the UN; this task is discharged along with the General
Assembly.25

The Seocurity Council, llke the League Council, is
the fulcrum of the World Organization, and in manyweys acts
like an Executlive Committee of the General Assembly. TUnder
the Covenant, matters relating to the Mandates were directly
in the hands of the League Council which exercised super-
visory authorlty and control over the Mandatory administra-
tion.al1L The Charter, on the other hand, deprived the Security
Council of the supervision of the non-strateglc Trusteeship
but expressly vested it with "all functions" relating to
strategic area trusteeships.25

The fuctions of the Economlc and Soclal Council lle
in the areas of studles and reports, dlscusslion and recomw
mendatiqns, and coordination. A charter provision stipulates
that "the Economlc and Soclal Council may meke or inltlate
studles and reports with respect to international economic,

26

social, culbtural, educational, health and related matters..?

23+ Vandenbosch and Hogan, op. cit., pe 14l.

8 2lie Covenant, League of Nations, Article 22, Paragraph
[

25, Charter of the United Nations, Article 83.1.
26. Iblde, Article 62 (1).




-129-

The lamentable dearth of adequate statistical and other in-
formation ebout economic and soclal conditions throughout
the world has necessltated the compilatlon of factual ine-
formation and statistics by this international agencye. The
Econonmic and Soclal Council has made studles dealing with
such subjects as the problems of refugees, the world short-
ege of housing, the reconstruction of devastated areas, and
the economic status of womene Cooperatlion in studying and
reporting on international economle conditions leads in the
direction of a definltion of areas of agreement on important
factual information and on the ldentification of the prob-
lems of general concerne It i1s an important phase of the
practice of international cooperation. The authority of the
Economic and Social Council to mske recommendations extends
to International coopseration in economic, socisl, cultural,
educational, health, and related matters. In matters of
coordination, the Economic and Soclal Councllts most lm-
portant function extends and relates to the specialized
agencies of the United Nations. It is provided that:

the varlous speclalized agencles, established

by intergovernmental agreement and having

wlde internatlional responsibilities, as de-

fined in thelr baslc instruments, in economic,

soclal, cultural, educatlonal, health, and

related flelds, shall be brought into rela-
tlonship with the TUnlted Nationsee..

27« Charter of the United Nations, Article 57 (1).




The specialized agenc19328 to which reference is made are

primarily the international agencles or organlzations cre-
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ated by intergovernmental agreement such as the International

Labor Organlzation, the Food and Agriculture Organization,
the United Nations Educational, Sclentific and Cultural
Organization, the International Bank for Reconstruction and
Development, the Internatlonal Monetary Fund, the Universal
Postel Unlon, the International Teleconmmunication Unlon,
the World Heealth Organization, the International Refugee
Organization, the World Meteorological Organization, the
International Maritime Consultative Organization, the Inter-
national Trade Organization, and of extreme concern to the
problem of international aviation, the International Civil
Aviation Organization,

Under Article 57 of the Charter29 and terms of the
Convention on International Clvil Avliation, which provide
that that organizatlon may, with respect to air matters
within its competence, affecting world securlty, enter into
arrangements with any general organization set up by nations

of the world to preserve peace;3o and further, that the or-

28 John Maclaurin, The United Nations and Power
Politics. New York: Harper and Bros., 1949, DDPs 22173
o3 How Peoples Work Together: The Unlted Natlioms an
the specTalized Agencles. Department of Publlc Informatlon,
UNe New York: Menhattan Publishing Go., 1952, pe 58

29 Charter of the United Nations, Article 57 (1)

30. Convention on International Civil Aviation,
Article 6li.
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ganization may enter into agreements with international
bodles for the malntenance of common service, for common
arrangements concerning personnel and for facilitation of
31 32

i1ts work,” an agreement was effected.
This agreement provides for reciprocal representa-
tion,55 exchange of information and documents,au assistance
to securlity council,35 assistance to the Trusteeshlp Coun-
011,36 non-selfgoverning territories,37 relations with the

38 39

International Court of Justlce, and llaison activities,

- among others.
The Economlic and Social Council is empowered to draft
conventions for submission to the General Assembly with
4o

respect to matters falling within 1ts competence. It may
also call, in accordance with rules prescribed by the TUnited

3l. Ibld., Article 65.

32+ "Agreement between the United Nations and the
International Civil Avisastion Organization," United Nations,
Leke Success, New York, 1947.

53¢ Ibld., Article IIT.

3L. Ibid., Article VI.

35. Ibide, Article VIT.

36. Ibide, Article VIII.

37. Ibid., Article IX.

38, Ibid., Article X.

39 Ibid., Artlicle XVIII.

4o, Charter of the United Nations, Article 62 (3)e




Nations, internatlonal conference on matters falling within
its competencee.

The International Court of Justice is the principal
Judiclial organ of the Unlted Nations. Provision 1s made for
1t in Article 92 to 96 of the Charter, and a detailed stat-

L2

the Charter by references The Court decldes cases brought

ute " to govern its functloning 1s made an integral part of
before it and gives advisory oplnions on legal questionse.
For a case to reach it, it must involve a dispute or cone
tending claims between states; be justiclable, or subject
to settlement on the basis of law; be referred to the
C:ouz"c.h'3 Jurisdiction extends to all cases which the par-
ties refer to it and all matters provided for in . the
Cherter of the United Nations or in other international
agreements.

An indirect international judicial supervision over
the Administering Authorities was a feature common to both
Mandates and Trusteeship systems. Elght out of the eleven
Trusteeship Agreements closely follow a simllar clause in
2ll Mandates to the effect that: 1f any dispute whatever

1. Ibid., Article 62 (L). |

k2, Statute of the International Court of Justicee.
3. vVandenbosch and Hogan, op. cits, De 193.

li)ie Charter of the United Natlons, Article 96.
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should arise between the administering Authority and a
Member of the United Nations relating to the interpretation
or application of the provisions of this Agreement, such
dispute, if it cannot be settled by dlrect negotiation or
other means, shall be submitted to the International Court
of .'J‘i.w.sti.c:e.,'l'5 Thus the Jjurlisdictlion of the Court 1s liml-
ted to legal dlsputes involving only a Member State and a
Trustee Powere. The court then would function to interpret
the terms of the Trusteeship Agreements. It 1s interesting
to note that there 1s no express provision as above for ad-
Judication of dlsputes in the Trusteeship Agreements for
the Pacific Islands Trust, New Gulnea and Nauru terrltories.
However, under Article 96 of the Charter, the General As-
sembly may request the International Court of Justlce to
glve an advisory opinion on any legal question concerning
the Trusteeship System. Furthermore, the Assembly has also
authorized the Trusteeship Councll to request an advisory
opinion of the Court on lz%al issues "arising within the

scope' of its activities. Prior to the exlstence of the
Trusteeship System, the Permanent Courtilad played only a

limited role in the supervising machinery of the Mandates

Lh5. TUe N. "Treaty Series," Vol. 8 (1947), Article
16 of Western Samoa, p. 80; Article 13 of French Togoland,
Pe 176 and the Cameroons, p. 140; Article 19 of Tangenyilka,
De 102; British Cameroons, p. 132, and Togoland, p. 162;
Article 19 of Ruanda-Urundiﬂ p. 1163 Article 22 of Italian
Somaliland, U. N. "Document® A/129l, 1950, p. 8.

46e TU. N. Document A/519, Jamuary 8, 1948, Resolu-
tion 171 (II) B, November 1l, 1947, p. 103.
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System and had indirectly assisted the League Couneil in

L7

judiclal dispute between an Administering Authority and a

settling contentious questions. So far there has been no
Member State respecting the lnterpretation or the applica-
tion of the provisions of the Trusteeship Agreemente How=-
ever, an interesting case to be discussed later is the 1950
declsion by the International Court of Justice concerning
the international status of the South West Africa Mandate.hB
The Secretariat consists of the Secretary-General
end the staff of the TUnlited Natlonse. The Secretary-General

L9

functions include adminlstrative and service, politieal,

is the "chief administrative officer" ’ of the UN: his
and representatidnal taskse In the first class of funce-
tions falls the responsibility for organizing end direct-
ing the complex and varied activities which are necessary
for the operation of the UNe The Secretary-General is
obliged to oversee the performance of essential staff work
in all of the organs of the UNe His pollitical functions

0
derive from the provision5 that

47« Ne. Feinberg, "Ia jurisdiction de la Cour Perme-
nente de Justice internationale dans le systeme des mandats,"
Rousseau, Paris, 1930, p. 22l1.

48. Internationsl Court of Justice, Reports of
ments Adviso inions and Orders, "Internaggo 1 St
es fric vIsory Opinion," July 11, 1950.
A. w. Leyden- Sijthoff Sales No. 12,°1950, pe 1334
19, Charter of the United Nations, Article 97.

50. Ibido, Article 99




the Secretary-General may bring to the atten-

tion of the Securlty Council any matter which

in his oplinion may threaten the maintenance

of international peace and security.
This makes it posslible for the Secretary-General to present
informatlion and state oplnions, to exercise inlitiative and
wield influencee. The representational function arises from
the fact that the Secretary-General 1s the only person who
stands for the UN as a wh.ole.51 The secretariat, the UN's
eilvil service, comprises a number of subdivisions: the
Tiepartment 6f Security Council Affairs, the Department of
Economic Affairs, the Department of Soclal Affalrs, The
Legel Department, Conference and General Services, Admine
istrative and Financlal Services, the Department of Public
Information, and the Department of Trusteeship and Informe-

. 2
tion from Non-Self-Governing Territories.5

The Department
of Trusteeshlip and Information from Non-Self-Governing
Territories of the United Nations Secretariat, like the
Mandates Section of the League Secretariat, is the binding
force between (1) the meetings of the General Assembly and
the Trusteeship Council, and (2) the 20,000,000 inhabitants
of the eleven Trust Territories and their seven Administer-

ing Authorities. The Department through continuous lialson

510 Ibido, Article 980

52. Vandenbosch and Hogan, op. cit., pp. 182ff,
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activities contributes to the effective international super-
vision over the Trust Terrlitories. The Trusteeship Division
has four sections: (1) Trusteeship Agreements, (2) Petl-
tions, (3) Reports, Questionnaires and Visits, and (li) Ter-
ritorial Analysis and Research.

The Trusteeshlp Council is also one of the six
principal organs of the United Nations, slthough it 1s,
relatively speaking, a subordinate body. It functlions as
an auxiliary organ to the General Assembly in supervising
the administratlion of nonstrateglc trust territories, and
to the Securlty Council in the case of strateglc areas. It
has a composition dlfferent from that of the Mandates Come-
mission of the League of Nations., While the members of the
Mandates Commission were experts appointed by the League of
Nations Councll and were not representatives of their gov-
ernments, the Trusteeshlip Councll comprlises member states.
It 1s therefore a more vigorous political body. The con-
siderations underlylng its organization reflect lts member=
ship: (1) members administering trust territories, (2)
such of the permenent members of the Security Council, l.e.,
the Five Great Powers, as are not administering trust ter-
ritories, and (3) as many other members elected for three-
yoar terms by the General Assembly as may be necessary to
equalize the number of members who administer and those

who do not administer trust territories.s5 The Trusteeship

55. Ibido, Poe 1700
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Councll aséists the Assembly in supervising nonstrategilo

trust areas and the Council in performing "those functions
of the United Natlons under the trusteeshlp system relat-
ing to political, economic, social and educational matters

nSlt

chiefly in three ways: (1) by considering reports submit-

in the strategic areas. It carries out its functions
ted by the administering authority, (2) accepting and exam-
ining petitions, (3) sending missions to investigate con-
ditions in the trust terrlitories. Each administering au-
thority must submit an annual report for each of its trust
territories. In preparing this report it must follow a
detalled questionnalre of nearly 250 questions prepared by
the Trusteeship Councll on the political, economic, social,.
and educational advancement of the trusteeship territories.55
Under an agreement with the United Natlons, ICAO
agrees to cooperate with the Trusteeship Councll in carry-
ing out its function, and in particular agrees that it will
to the greatest extent possible render such asslstance as
the Trusteeship Councill may request in regzrd to matters
5

with which the organization 1s concerned.

5he Ibide, De 1730
55« Charter of the United Nations, Article 83.

56 Assistance to the Trusteeship Council,Aggeement
Botween the United Natlions and the International Clv 8-

tion Organization, U. N., Lake Success, 1947, Article 8.
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l. The Transition from Mandate to Trusteeship Status

Trusteeshlp under the aegis of the United Natlons
goes back to the Mandate System of the League of Nations.
This again had two roots: necessity and idealism, It was
necessary for the victorious powers to dispose of the
colonies taken from the defeated powers, and they found it
difficult to agree on how to divide the spolils and openly
to annex territories in the face of their public promlses
during the ware. These dlfficulties opened the door to the
idealists who for decades had been urging justice for colo-
‘nial peoples. The Mandate system was the result. The
League supervised the administration through a speclally
appointed Mandates Commission.57

After the second world war a similar situation arose.
Some of the olq mandated terriltories had gained lndependence,
others remained, and new territorles, whether mandated or
not, were taken from the defeated powers. The Trusteeship
system of the Unlted Nations was the resulte. The theory
behind 1t has been that trust territories are not owned by
the adminlstering powers but held in trust for their in=-
habltants until they are able to stand on their owne. In
the interim the administering government 1s accountable to

the Tnited Nations for its stewardship. Trusteeship obli-

57« Maclaurin, op. cite., p. 329.




gations are more tightly drawn than under the League and
the supervision of the Trusteeship Councll, acting under
the General Assembly, 1ls closer.58
At the mld-point of the twentieth century, one-tenth
of the world'!s peoples lived in non-self-governing terriw
toriese The resources of these territorlies, thelr potenti-
ality as markets, thelr manpower, thelr strategic location,
and their mllitary weakness have in the past lnvited ri-
valrlies among nations which desired to extend control over
theme International friction arising from the situation
has contributed in substantial degree to the fomenting of
warse The two hundred million people of these dependent
territorles are becomlng increasingly aware of thelr stra-
tegic and commercial importance to the worlde. They have
been chafing under polltical, economic and social disabll-
ltlese Their demands have been for greater participation
in the management of thelr own governmental affairs, for
freedom from disease, hungsr and malnutrition, and for op=-
portunity to participate in full degree in the economic
development of their countrles. Many are becoming restless
under foreign controle. Organized nationalist forces in
many of the dependent territories are today insistently
demanding a greater or at least an independent voice in the
59

management of thelr own affalrs,

58. Ibid.

?9. Ralph Bunche, "The International Trusteeship
System," Peace on Earth. New York: Hermitage House, 1949,

pp. 113-111,

=139




~140-

The so-called colonial powers have not, perhaps of
necessity, been insensitive to the needs and demands of
these peoples in the modern worlde Consequently, there are
to be found empires in the process of reorganization; new
states emerging; liberal constitutional changes evolving;
educational, health and social welfare measures increasing;
new economic and development plans being introduced. It
was recognized at the San Francisco Conference, where was
technically born the United Nations, that the well-being
of colonlal peoples was a matter of vital international
concerne The world wes no longer to rely upon a traditional
hmanitarian and exclusively national approach to the prob-
lem of colonies. National and international self-interest,
as well as the moral pressure of humenitarianism, motivated
the Charter provision on Trusteeship and Non-Self-Governing
Territories.60

In the broad interest of world peace, as well as
because of concern for the well-being of the dependent
peoples, three of the nineteen chapters of the Charter of
the Unlted Natlons are devoted to the non-self-governing
- peoples. Two of these chapters--XII and XIII--~are devoted
to the Trusteeshlip System, which has taken the place of
thé League Mandates System. Chapter XI 1s a Declaration
Regarding Non-Self-Governing Territories which goes far

60, Ibid., pe 1lle




beyond any previous international instrument in the respon=-
sibilities undertaken on behalf of colonial peoples. While
the Mandates System of the League of Nations was a great
step forward ln increasing international responsibility for
the peoples of dependent territoriles, introducing a new
element of formal and direct responsibility to the inter-
national community through the media of annual reports sub-

mitted by the adminlstering powers to the Mandates Commisw

sion, the advent of the second world wer caused a suspension,

for all practical purposes, of the operatlions of the Mandates

Systeme The clearly existent need for a system of lnter-
national supervision and administration of non-self-govern-
ing terrltories which had a wider scope, broader functions
and powers, and greater potentialities than that of the
Mandates System was to large degree fulfilled by the Inter-
national Trusteeshlp System that rose from the ashes of the
great war for survival and the attempts made for harmony
and coordination at the San Franclsco Conference.

A major departure in the Trusteeshlp system from
the League Mandates System 1s that the overall reins of
the trusteeship system were placed in the hands of the Gen-
eral Assembly of the UN rather than the Security Councll,
except for "strateglc trusts," which are under the Council.

While anti-imperialist states tended to welcome this chenge,

6le Ibide., DPe 115
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the United Kingdom suggested that all trust-administering
states and the trusteeship commlssion report to the Economic
and Social Councll on non-securlity matters and to the Se=-
curity Council on securlity questions. The United States
plan, providing for exercise by the General Assembly of UN
functions bearing upon non-strategic territorles, asnd as-
sistance by the Trusteeship Council in emrrying out these
functions, was adopted and incorporated ln the Charter.62
Since the League Assembly, though lacking explicit consti-
tutional authority, boldly assumed the right to debate man-
date questions, the role assigned the General Assembly 1s
not wholly new but a further development of the League
pattern.s The fundamental importance of this change 1s

that 1t has been indicative of a change in the direction

of a broader, freer and more anti-colonial scrutiny of
trusteeship problems.63

Strateglic trusts were placed under the Security

Council,éh it belng provided that the‘Trusteeship Council

might assist in the performance of UN functions.65

This move by the United States was seconded by the Soviet

62+ Charter of the United Nations, Article 85.

6%+ Cheever and Haviland, op. oit., p. 308

élie Charter of the United Nations, Article 83 (1).
65« Ibid., Article 83 (3).
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Union because the Russians could exert greater influence
in the Council than in the Assembly. The United XKingdom
opposed this vliew because it Jeopardlzed the effective
handling of economic and soclal problems 1in the strateglec
areas; it would be difficult "to draw a hard snd fast line
separating strategic from non-strategic areas®; and great
power control of security functlons within trust areas
could be assured just as effectively by placing those func-
tions, rather than whole geographic areas, under the Se-
curity Councilts supervision.66 The British view was finally
embodied in Article 8& of the Charter which provides that
"1t shall be the duty of the administering asuthority to
ensure that the trust territory shall play its part in the
maintenance of international peace and security.“67 The
striking dlfference between the role of the Security Coun-
cll and that of the League Council 1n trusteeship matters
is that the former 1s not responsible for supervising the
entire trusteeshlp system, but merely security aspects af-
fecting the maintenance of peacee. The Council may exercise
this limited authority with regard to elther non-strategic
trusts, in accordance with the Councllts general security

responsibilities, or strateglc trustse Over the latter

66 Cheever and Haviland, op. cite, D. 309,
67« Charter of the United Nations, Article 8.




territorles the permanent members can wield a veto on all
questions, including economlc and soclal matters, on the
assumption that they are all related to international se-
curity.68

With respect to the Trusteeship Council, membership
thereof was signifilcantly dlfferent from that of the League
Mandates Commission. The members were to be Wspeclally
qualified" state representatives, rather than individual
experts without formal governmental connections, and to.
be divided equally between adminlstering end non-adminis-
tering statess The major dlsruptive influence was the
Soviet Unionts lnsistence that all permanent members of
the Security Councll, whether administering trust terri-
torlies or not, be admitted to the Council. The anti-colonial
forces wanted the number of non-elected members to be |
balanced by an equal number of Assembly-elected members.
The United States and pro-colonial countries, while bowing
to the Soviet proposal, wanted a balance of administering
end non-administering powers. The Charter provision69
sought to balance the lnterests by providing for. membership
of members adminlstering trust territories, permanent mem-

bers of the Securlity Council, and "as meny other ngmbers

68 Hearing before the Committee on Foreign Rela-
tions on the Charter of the United Nations. July, 1945,
U. Se Senate, 79th Congress, lst session, pp. 315-316.

69« Charter of the United Nations, Article 86.
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oelected for three-year terms by the General Assembly as may
be necessary to ensure that the total number of members of
the Trusteeshlip Council is equally divided between those
Mambers of the United Nations which adminlister trust terri-
tories and those which do not 70

Opening the first session of the Trusteeship Coun-
cil on March 26, 1947, the Secretary General of the UN
indicated one dlfference of mechanism between the League
of Nations and the UN, in that "for the first time in
history a permanent international body, whose membership -
1s composed solely of offlclal representatives of govern-
ments, 1s assembled to deal exclusively with the problems
of non-self-governing peoples.“71 Whereas the Leagﬁe Coun-
cil acted through 1ts Permenent Mandates Commission of
private clitizens, the General Assembly, except for strategic
trust territorlies which are reported directly to the Se-
curity Council, acts through the Trusteeship Councll com=
posed equally of trustee and nontrustee states--including
the five permanent members of the Securlity Council. While
some frankness and lmpartiality may have been sacrificed
by the substitutlion of offlcial representatives for private

representatives, the recommendations of the Trusteeship

70. Ibide, Article 86 (1) (c)e

Tl. TUnited Nations, Trusteeship Council, Official
Records, First Year, First Session, March 26, 19l 7-April 28,

1947, pe 1.




Council bear the welght and responsibllity of governments.
Whereas the members of the Mandates Commlssion rarely vis-
ited a mandated territory, under the UN annual visits have
been arranged for four-men visiting teams by the Trustee-
ship Council in collaeboration with the administering powers.
Within the first three years of its exlstence the Councll
sent visiting missions to East Africa, West Africa and the
Pacifice ILate in 1952 a four-man team representing Aus-
tralia, El Salvador, Belgium, and China visited the Togo-
lands and the Cameroons under British and French administra-
tions, while early in 1953 another team representing the
Dominican Republic, Great Britain, France and Syria was
dispatched te the Pacific Islands placed under the United
States administration, Nauru and New Gulnea under Austral-
ian administration, and Western Samoa under New Zealandts
administration.72
A basic difference between the Colonlal System and
the International Mandates or Trusteeshlp System is the
provision in the latter for international supervision over
the Trust Territories. A key element, which pervades the
administration of the Trust Territory, is the principle of
international accountabillty whereby the Trustee Power

exercises lts authority 1n accordance with the decision of

the international commnity, and the feelings of the inhab-

T2« Mangone, op. clt., pp. 229, 230,
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itants or beneflclaries of the Trust. Whereas the League

permitted written petitions to be sent from a territory
only through the mandatory power, the rules of the Trustee-
ship Council allow the Secretary-General to accept petitions
elther through the administering authority or directly for
submission to the Counclle In some instances even oral
testimony from a petitioner is permitteds While many of
the petitions that have been submitted are trivial, they
are another device to publliclze actions within a trust
territory, and they do come under the eye of fellow states
who may call for an explanation. At 1ts tenth session 1ln
1952, by way of lllustratlon, the Trusteeship Councll went
to work on 301 petitions from African ferritories and one
from New Guineae. Seventy-one petitions were actually ex-
amined and decislons were granted on thirty-five. Thus,
the Trusteeship Council and the General Assembly, with its
universal forum to dlscuss the recommendatlons of its own,
have pursued the shining ideals of the Permanent Mandates
Commission and the League. Cortalnly the Trusteeghip Coun-
¢il has been stymied at times by the jealousy, inertia, or
downright obfuscation of the administering power, but it
has constantly probed, exposed, and encouraged the very con-
sclence of international society in respect to dependent

3

peoples.

T3+ TUnited Natlons, The International Trusteeship
System and the Trusteeship Council (19&9). Department of
Public Information; Mangone, op. cite., p. 230,



The trusteeshlp system, in essence, 1s a new wine
in an old bottle, richer, more potent, and of greater po-
tentialitye The basic similarity between the two is clearly
evident in the continued emphasis on the voluntary submis-
sion of territories, direct "administration" by national
states (although the United Natlons Charter leaves room
for international administration), and only "“supervision"
by the internatlional organization with no power to command,
merely to vete, recommend, and publicize. The dlfferences
between the new and old are chiefly in the direction of
expanding the horizons of the trust populations. Clving
over=-2ll supervisory authority to the Assembly places trus-
teeship problems under the wing of a larger and a more antl-
colonial forum than the League Counclle. Meking the Trus-
teeship Council a "principal organ" composed of governmental
representatives, rather than a body of independent experts,
with strong antl-colonial representation, has made it more
authoritative and less conservative than the Mandates Cone
missione The objectives of the trusteeship system, to
which attention will be presently given, are more vaguely
expansive, more committed to independence as.the 1deal goal,
and more concerned with general economic and social progress
than was the mandates systeme. Two other changes may or may
not beneflt the dependent peoples: the new emphasls on

compelling the territories to share the burdens of collec=
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tive security and on modifying the "open door"™ policy in

h

The policy orientation of the new provisions for

the interests of these peoples.

direct international admlnistration, as well as those for
the submission of other than ex-enemy and former mandated
areas to trusteeship, ii® unquestionably intended to favor
the non-self-governing populations. New and stronger in-
struments have been placed 1n the hands of the international
organization in the form of visiting missiors, examination
of direct and oral petitions, and specific authority to
formulate questlionnalres which the administering authority
is compelled to answere. There has been a general spirit

of expansion throughout the system. The pertinent chapters
of the Charter are far more comprehensive than the terms

of the twenty-second article of the Covenant. The Trustee-
ship Council's rules are four times as long as the Mandate
Commisslon's. The new questionnaire contains three times
as many questions as the old onee. The Secretariat trustee-
ship steff 1s six times as large as in ILeague days; 1ts
budget ten times that of its predecessor. Thls growth is
all the more notable in view of the decrease in the number
5

of trust terrlitorles from fourteen to eleven.

The Cheever and Haviland, op. cite, D+ 323.
75+ Ibide, pp. 323-32L.
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0f perhaps primary lmportance is the political fact
that since 1919, the problem of colonlalism has become more,
rather than less, intense; and the mood of the international
organlzation more, rather than less, anti-colonial. The
growth of the trusteeship system is both explained and
Justified by the fact that its shadow falls far beyond the
mere handful of trust territories; it falls across all de-
rendent landse. These are the areas in which the 170 mil-
lion dependent people who live outside the trusteeship
system are to be founde While the relationship of the UN
to these peoples 1s only a thin thread, it is still stronger
than that that existed under the League. Covenant Article
23 provided merely that League members "secure just treat-
ment of...native inhabitants" and recognize a few specisal
responsibilities toward all peoples regarding labor condi-
tions, traffic 1n women and children, traffic in drugs and
arms, and healthe The UN Charter, on the other hand, con-

6 .
7 which deals exclusively with the

tains an entire ehapter
kembers! obligations toward thelr non-self-governing ter=-
ritories in a far wlder range of areas and compels the
members to report regularly to the UN on conditions in those

territories.

76. Charter of the United Nations, Articles 73-Tl;
Bunche, op. cits., De 123,
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2e¢ Terrltorlies Under the Trusteeship System

One of the most complex of legal problems 1s the
location of soverelgnty over the Trust Territorye. An Amer-
ican jurist observed in 1919 that: "It is not an over-
statement to say that nine-tenths of all international con-
troversies arise over questions pertalning to the possession
of soverelgnty and the conflicts of sovereign rights..."77
In 1946, the British representative, Ivor Thomas, declared
that "the question of where sovereignty of trust territories
resided was a complicated point of internationel law and
could not be declded by a vote of the General Assembly.“78
The problem of soverelgnty over Trust Territories is in-
tensified because of the words "as an integral part" in
six Trust Agreements; of the refusal of the Unlon of South
Africa to place the mandate of South West Africa under
Trust; of the resolution of the General Assembly for flying
the UN flag over these Territories; and of the "Adminlstra-
tive Unlon"™ of some of them with the neighboring colonial
area under the soverelgnty of the same Administering Au-

thority.

77+ Re Lansing, "Some Legal Questions of Peace Con-
ferzﬁce," Amerlcan Journal of International Law, Vol. XTIT,
De O.

78. General Assembly, O« Re, First Session, Part II,
Fourth Comm., Part I, A/C, K/85, December 11, 1946, p. 160.
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The theory that sovereignty resided either in the
League of Natlons or the United Nations is untenable. Sup-
porters of this theory in the days of the League depended
upon the words of the Covenant and of the preambles of the
Mandates which empowered the Mandatory Powers to administer
the Mandates "on behalf of the League of Nations." However,
the League lacked the essential features of a sovereign
state territory, population, and force--and it exercised
moral rather than legal control over its members. Tord
Balfour declared that "The Mandates were neither made by
the League nor can they in substance be altered by the
Leagues...that the League is not the author of the policy,
but the instrument."79 It could be argued that the UN is
sovereign over the Trust Terrltories because of its right
of approval of the Trust Agreements and of final dlsposi-
tion of Trust Terrltory. However, the consent of the Ad-
ministering Authority as a contracting party is indispensable.
The UN "cannot establish itself as an administering author-
1ty or confer the trusteeship administration upon a state
by a unilateral act."80 In Kelsen's opinlon the Charter
has ruled out the possibllity of concluding a Trusteeship

79« League of Natlons, O0fficial Journal, III Year,
June, 1922, at 547

80. Xelsen, op. cite, pe 693,



Agreement only by the Organization as a territorlal sover-
olgn and a state designated as Administering Authority.

As to the theory of sovereignty residing in the Man-
datory, this was refuted by the International Court of
Justice in its recent (1950) advisory opinion on the ques-
tion of South West Africa.Bl Earlier, 1t was observed:
"If the theory that the Mandatory State is the holder of
soverelgnty 1s accepted, a surprising conclusion would
then be reachedes For...we must conclude that the Mandatory
Power wlll be governing a part of 1its own territory, not
by its own sovereign right but rather on behalf of the
League of Nations."82 There 1s a somewhat stronger argu-
ment for the theory that soverelgnty is with the Adminis-
tering Authority. The terms of the Trusteeshlp Agreements
(excepting New Guinea and Somaliland) provide for "full
powers of adminlstration, legislation and jurisdlction
over the territory." However, the Administering Authority
does not possess any right of cesslon or aslteratlon of the
status of the Trust Terrlitory without approval of the Gen-
eral Assembly. Kelsen's view is that "the state, which in
1ts capacity as a territorial sovereign,places a territory

under trusteeshlp and becomes the administering authority,

8l. International Court of Justice, op. cite, De
129, —

82 Mine P. M. C., III Session, 1922, Annex 2,
Pe 200,
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retalns 1ts sovereignty, though restricted by the trustee-
ship agreement, unless there is a contrary provision in

the agreement."83

The practical question is, of course,
whether the state placing territory in trusteeship in fact
had sovereignty over the conveyed territory.sh The U. Se
representatlive stated in Security Council that Japan never
possessed sovereignty over the former Mandated Pacifilc
Islands and that the U. 3. did not intend to extend U. S.
85

sovereignty over this Trust Territory. The Trust Agres-
ment for Somaliland expressly deprives Italy of sovereign
rights over the Territory.86 The ultimate alm of s elf-
govermunent or independence of these territories "emphasizes
the absence of the intention to transfer sovereignty to the
Administering States."87

Perhaps the strongest moral argument finds sover-
eignty resting in the inhabitants of the mandated or- trust
territorlies, If the objective of full self-government or
independence as provided in Article 76 is implemented, the

sovereignty is in the people. "The essence of both the

83+ Kolsen, ope cite, pe 690,
8lie See Chapter II, Section 3.

85+ Security Council, 0. R., 2d Year, No. 23, 116th
meeting, March 7, 1947, ppe. L71-L72.

86. General Assembly, O. R., Fifth Session, Supp.
No. lO, Doce. A/129L|., Pe 10, A

L 2? « L. Oppenheim, ed. Lauterpacht, op..cit., Vols
s De .



Mendates System and the Trusteeship System was that the
title of a territory under trust belongs to its people...“88
The foregoing represented the thinking of the non-colonial
powerse. At the plenary meeting of the ninth Assembly,
Trujillo of Ecuador observed that "natlons which have not
reached full self-government, as it were, incomplete States
which, while possessing the element of population and ter=-
ritory, lack only government or, in other words, the capa-
city of self-determination and self-rules For that reason,
possession of their own territory is the inallenable right
of the non-self-governing peoples and never of the adminis-
tratorse.." It 1s Interesting to note, however, the Indian
proposal to insert into the Trust Agreement a clause relat-
ing to the restoration of all public property to the peo=-
ples in recognition of thelr "right to sovereignty and
independence" on termination of the Trust; was rejected by
the Administering.States.89 Had this clause been intro-
duced into the Trust Agreements there would have been a

strong legal filber to implement the numerous moral fiberse.

a. Objects of the Trusteeship System

It was felt generally at the termination of the
second world war that the basic principles of the Mandates

88, General Assembly, Journal No. lli, supp. No.
).‘_—A/Co Ll-/6, P. 16,

89. General Assembly, Journal No. 25, suppe No.

L-a/ce 4/45, pe 13
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System of the ILeague of Natlons had stood the test of ex-
perience, that they were fully in conformity with the
humanitarian objectives which official declarations and
public opinion included among the major purposes of the
war, and that they ought to be made an integral part of

the new international organization. This notwithstanding
the fact that improvements were felt to be needed and thét
steps were to be taken to effect theme That a change of
name and machlnery were brought about has been denied to
have connoted an intentlon to limit the purpose of the sys-
90

tem, except wlith regard to territories which were to be
granted independence.

The framers of the trusteeship system staked out
mich more expansive, but less expllcitly defined, objec-
tlves than in the case of the League mandates systeme. This
was attributable to conflicting viewpolnts: 1interests like
those of the United Kingdom sought to have a flexible
framework within which to fit thelr own concerns, resigned
as they were to the tendency to strengthen, rather than
weaken, the mandates system and concept; anti-colonial
powers, such as the Unilted States, on the other hand, sought
too, to have flexlbllity so that the trusteeship system and,
its objectives might grow to meet changing circumstances.

Moreover, while the League Covenant provided for three

90. Oppenheim, op. cit., p. 223,
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types of mandates, each with its own distinctive set of
objectives, there sprung from the UN Charter only one breed
of trusteeship, singular in objective, or set of objectives.

The objectlves were embodied in the Charter.9l

They
were pre-eminently that of (1) Maintalning peace and se-
curity on an international basis; (2) Assisting in the
direction of political advancement; (3) Assisting in the
direction of economlc and social advancement. Insofer as
international peace and securlty are concerned, the memory
of the breach in the terms of the Covenant of the League
motivated some changee In 1919 President Wilson and others
thought seriously of disarmament, and, in that spirit, man-
datory powers were barred, with respect to "BY énd """ ter-
ritories, from the "establishment of fortifications of
military and naval bases" and "military training of the
natives for other than police purposes and the defense of
territory." But the Japanese not only armed their Pacific
Mandates and used them as bases for attack in World War II,
but also benefited from the naked condition of the mandated
territories in the hands of Australia and New Zealand (New
Guinea, Nauru, and Western Samoa)e Deriving from this was

the provision incorporated in the Charter of the UN deal-

91, Charter of the United Nations, Article 76.




ing with strategic areas,92 and the first stated objective
of the trusteeshlp system.95
Although the United States began 1ts trusteeship
planning by avowing an obligation to adhere to "independence"
as a primary objective, it had, by the time of the San
Franeilsco Conference, compromised sufficiently with the
pro-colonial forces to speak 1n more chastened terms of
"political advancement" and "progréssive development toward

29l

other more radical anti-colonials that wanted the term "in-

self=-government. It was the Soviet Union, China and
dependence® specifically mentionede British influence
operated to modify the term "self-government™ with the
qualifying phrase, "as may be approprlate to the particular
circumstances of each territory."95 The final compromise
was not to mention "independence" specifically in Chapter
11 of the Charter, dealing with all non-self-governing peo-
ples, but to include 1t under the trusteeship system in
Chapter 12. Article 76 (b) reads thus as follows:

92. Charter of the United Nations, Articles 82-83.
93, Ibid., Article 76 (a).

9. TUnited Nations, Documents of the United Nations
Conference on Internatlional Organlization, San Francisco,
1945 (New York and London: UN Information Organizations,

1945-1946), III, p. 599.
95. Charter of the United Nations, Article T6 (b).
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eeeto promote the political...advancement of

the inhablitants of the trust territorles and

thelr progressive development toward self-

government or independence as may be appro-

priate to the partlcular clrcumstances of

each territory and its peoples and the freely

expressed wishes of the peoples concerned, .

and as may be provided by the terms of each

trusteeshlip agreementes.

Under the League mandates system, independence and consid-
eration of the "wishes" of the "communitles" were specifi-
cally pledged only in the case of the "A" mandates. Nelther
independence nor self-government was mentioned in the case
of "B" and "C" mandates.

In the area of economlc and soclal advancement the
major conflict was between the countries like the United
Kingdom that wanted thils objective left vague and flexible,
end those like Australia, that wanted to transplant to the
Charter some of the principles embodied 1n the League Cove-
nant, such as those relating to freedom of conscience,
freedom of religlon, suppression of traffic in slaves, arms
and liquore. At the behest of the United States & passage
on "human rights" was flnally added, and, at the request of
the Soviet Unlon, "educational advancement" was included.
Otherwlise the detalls of the League Covenant were assumed
to be lmplicit in the broader Unlted Natlions framework. As
sdopted, Article 76 (b) and (c) reads:

be To promote thee...economle, soclal, and
educational advancement of the inhabltantse..
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ce To encourage respect for human rights and

fundamental freedoms for all without distinec-

tion as to race, sex, language, or religion,

and to encourage recognition of the inter-

dependence of the peoples of the worldee.
In connection with the matter of equal treatment, the Unlted
States advocated "nondiscriminatory treatment...with respect
to the economic and other appropriate civil activities of

6

the nationals of all member states."9 The Unlted Kingdom
was opposed to such an explicit and far-reaching commitment
on the grounds that 1t perpetuated, in the case of "B" man-
dates, a principle that had allowed exploltation of re-
sources that had occasionally been harmful to native lnterests
and would compel "C" mandates to observe a principle which
they had not been obliged to do under the League. The
Netherlands emphasized the former point; the TUnlon of South
Africa, the latter. The final compromise was lncorporated
into the Chearter:

to ensure equal treatment in sociai, econonic

and commercial matters for all members of the

United Natlons and their nationals, and also

equal treatment for the latter in the admin-

istration of justice, without prejudice to

the attaimment of the foregoing objectives and

subject to the provisions of Article 80 (pro-

tecting existing rights under the ILeague mans
dates) «97

96, TUnited Nations Conference on International Or-
ganization, ope. cite, DPe 599.

97. Charter of the United Nations, Article 76 (d)e.




Tmplementation of the objectives of the Trusteeship
system has called lnto play many of the tools with which
the UN and the Trusteeship Councll have been provided. The
question of what kinds of territories would be subjected to
the trusteeship system was declded by the Charter when 1t
listed the territorles held under mandate, the territories
to be detached from enemy states as a result of World War,
and the territories voluntarily placed under the system by

states responsible for thelr administration.98

The ques=-
tion of who was to declide what terrlitories should be placed
under trust was resolved in the same provision. The matter
of formmlation of the trusteeship terms was dealt with in
the article which provided that:

The terms of trusteeship...including any

elbsyEYidn: or amendment, shall be agreed

upon by the states directly concerned, in-

cluding the mandatory power ln the case of

territories held under mandate by a Member

of the United Nations, and shall be approved

as provided for in Articles 83 and 85.
In the case of the League mandates, the draft agreements
were first negotliated by the Alllied and Assoclated Powers
through the Allled Supreme Councll, and then examined and
approved by the League Council. The question of the agency

to be entrusted with direct administration was the subject

98. Charter of the United Nations, Article 7T7.
99, TIbid., Article 79,
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of considerable discussion, it having been proposed that
the internatlonal Organization 1tself do the administering,
instead of a slngle state or group of states. The pro-
vislon adopted permitted flexibility:
The trusteeshlp agreement shall 1n each case
include the terms under which the trust ter-
ritory will be administered and designate
the suthority which will exerclise the admin-
istration of the trust territory. Such au-
thority, hereinafter called the administering
suthority, may be one or more states or the
Oorganization itself.100
In fact, all trust territories so far have one state as
administering authority although Neuru is nominally in trust
to three states, as 1t was when a mandate. The possibili-
tlies of administration by more than one state have been
contemplated nevertheless. Korea, by the Moscow declaration
of 1945, was to be under four-power trusteeship. The Itel-
lan colonles were proposed in 1945 by the United States and
in 1949 by the Soviet Union for administration by the or-
ganization itselfs The Trusteeship Councll itself was
placed under a duty to administer Jerusalem, although not
101
as a trust territory, in 1949.
The weapon that ls publicity 1s another in the arsenal

of tools of the Trusteeship Counclil. The annual question-

100, Ibid., Article 81.

10l. Eugene Pe. Chase, The United Nations in Actlion.
New York: McGraw-Hill Book Cos, 1350, De 29
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naires and reports that must be submitted serve as an ex-
tremely searching device. The 2ssembly lline process by
which individual amnual reports are sifted is systematic:
(1) a report based upon the questionnaire must be submitted
to the United Nations within four months of the end of the
year it covers; (2) written questions mey then be directed
by members of the Trusteeship Councll to the administering
authorityts "special representative™; (3) the Council's
oral conslideration of the report begins with an opening
statement by the special representative; (li) this 1s fol-
lowed by questioning; (5) there is general debate; (6) the
views expressed are lncorporated in a report prepared by a
small ad hoc drafting committee; and (7) after this report
is finally adopted by the Council it is incorporated in a
report for the Assembly. The questionnaire and report sys-
tem goes far beyond the League process in both coverage and
intensity. It has been criticized on the ground that the
questioning 1s too long and complicated, requires excessive
effort on the part of the local administrators, reveals re-
grettable lack of understanding of and sympathy for the
administering asuthority's problems, tends to be superficial
and incomplete, is uncoordinated with the visiting missions
and petitions, and 1s so far behind the pace of events that

the Council lacks control of current policies.102

102, Cheever and Haviland, op. cite., p. 319.




In the action that can be taken on the petitions
forwarded by trust territorles, to the extent that they do
not seek to defy "judgments of competent courts of the ad-
ministering authority or...lay before the Counclil a dispute
with which the courts have competence to deal“;lo3 in the
provision that sanctions "periodic visits to the respective
trust territorles at times agreed upon with the administer-

10L

ing authority"; in the acknowledged right of the Security

Councill to deal wlth trusteeship vlolations as potential
105

disturbances or threats to the peace, additlonal measures
were made avallable to the Trusteeship Council by way of
making trusteeshlp status somethling more than a vague,
transient matter, subject to the whim of the administering
authority. In these measures 1t is apparent that, in the
political context of the postwar world, the emphasis is
more upon the promotion of the advancement of the inhable
tants of the trust terrltories. These areas are not areas
for exploitation by the administering powers, but are areas
where the development of backward peoples is stipulated to

be an international concern.106

103+ UN Doce T/1/Rev. 1, Rule 81l.
10lLe Charter of the United Nations, Article 87.

105. UN Conference on International Organization,
op. cit., III, p. 6163 X, ppe SLTEL.

106. Chase, op. cite, pPe 297
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be. Trusteeship Agreements

Thé Trusteeship Agreements are of fundamental lmpor-
tance since they constitute the baslc laws which are appli-
cable 1n the day-to-day administration of more than twenty
million inhabitants of the Trust Territories. In each case,
the Agreement was voluntarily signed between the prospective
Adminlstrating Authority in de facto control of the Terri-
tory and the States dlrectly concerned on the one hand, and
the international organization which was to exercise the
supervising asuthority on the other. As legal instruments
distinct from the Charter, they possess "a dlspositive or
conveyancing as well as a contractual characters™07

To become a Trust terrilitory an area must have the
country responsible for it present the draft of a Trust
Agreement for approvel by the General Assembly. The agreeo-
ments vary, but, in general terms, most contain these basic
elements: a definition of the territory, name of the pro-
posed Administerlng Authority, a description of lts rights
and obligatlions, and its promise to submit any dispute with
another UN member over interpretation or application of the

agreement to the International Court of Justice.lOB The

107« Ce. Parry, "Nature of Trusteeship Agreements,"
British Yearbook of International Law, Vol. XXVII, p. 185.

108. Eleanor Roosevelt and William DeWitt, UN: Today
and Tomorrow. New York: Harper & Bros., 1953, pe 22.
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obligations of the administering authority entall adminis-
tration so as to achieve the basic principles of Trusteeship
as contained in the Charter; to be responsible for the
peace, order and good government of the terrlitory and to
ensure that 1t plays its part in the maintenance of inter-
national peace and security; to develop free political in-
stitutlions and to glve the inhabltants an increasing shere
in the government; to protect native rights over land, and
not to allow native land or natural resources to be trans-
ferred except with the previous consent of the competent
public authority; to ensure equal treatment 1n soclal,
economic, industrial and commerclal matters for all United
Nations Members and thelr nationals, provided that the
interests of the territory!s inhabitants come first: to
develop educatlione..subject only to requirements of public
order, to guarantee to the inhabltants freedom of religion,
worshlip, speech, press, assembly, and petition.109 The
rights of the administering authorlty generally entail full
powers of legislation, administration, and jurisdiction in
the territory, certain agreements specifying that it may
administer the terrltory as an integral part of the author-
ityts territory, subject to the provisions of the Charter
and the Agreement. The right to constitute the territory

109 TUnited Nations, Everyman's Unlted Nations
(1953), p. 288.
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into a customs, fiscal or administrative union or federa-
tion with adjacent territories under its control; to es-
tablish naval, military and air bases, erect fortificatlons,
and take other measures necessary for defense, using vol-
unteer forces, facilities, and assistance from the territory
In carrying out obligations to the Security Council and for
local defense; to organiie public services and works on
conditions it thinks just; to create fiscal monopolies if
they serve the interests of the inhabitants, and other
monopolies under condltions of proper control, provided
that in the case of monopolles granted to non-governmental
agencles, there 18 no discrimination on the grounds of
nationallity; and to arrange for the cooperation of the
territory in regional organizations.llo

Territorially, the Trusteeshlip System closely re-
sembles the Mandates Systeme Initially, the latter was
appiied to fourteen territorlal units; however, the mandate
for Traq was terminated in 1932; Syrla and Lebanon were
declared independent in 1941; and in 1948 the Palestine
Mandate was liquldatede The remaining territorlal unilts
became Trust Terrltories, except South West Africa, which
remalned a mandate with the Mandatory being the Union of
South Africas. The Trusteeship Territorles in Africa account

for 89 percent of total Trusteeship area, and 93 percent of

110. Ibid.
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total trusteeship populatione Thus in terms of territory,
population and economic geography, trust territories are
predominantly an African problem.

Following in subsections "i" to "ix" are factors of
economic geography, physical geography (chart) and politi-
cal geography which have a bearing upon the international

relations involving these trust territorisese.

i. Nauru

The Trust Territory of Nauru, administered by Aus-
tralla on behalf of 1tself, New Zealand, and the Unlted
Kingdom, is a small isolated island near the Equator in the
Pacific, It has a population of 3,43l inhabitants,lll of
whom l|7 percent are native Nauruans. Most of the non-Nauruans
are Chinese workers who are employed by the phosphate com-
pany that has been formed by the three Govermments and which
constitutes the maln economle endeavor of the island, about
80 percent of the 1sland belng phosphate-bearing. The
extraction of the phosphate leaves the mined areas unfit
for further use and this has constituted a major problem to
the administering authority whose concern it is to assist
in the 1sland's economic development. The phosphate deposits

on this territory are expected to be exhausted in about 70

lll. Report by the President to the Congress for the

Year 195l., U. S. Participation in the U. N. (1955), Depart-
ment of State Publication 5769.




vears, so the Trusteeship Council has been studylng the
long-raage problem of eventual resettlement of the lndigenous
inhabitants of this 82-square-mile island. The trusteeship
agreement for Nauru was approved by the General Assembly on
November 1, 1947, and the powers of legislation, administra-
tion and jurisdiction are all in the Australian government
which adminlsters the island on behalf of the three govern-
ments, lncluding itself, that 1t represents.ll2 In 1951

an ordinance was enacted which reconstitutéd the Councll of
Chlefs into the Nauru Local Govermment Council, the nine
members of whlich are elected for a maximum of four years
from district constitwuemcles by adult suffrage. The Coun-
¢ll is authorized to advise the adminlstrator on any matters
affecting the inhabitants and has the power, subject to the
approval of the administrator, to make rules not inconsis-
tent with the leglslation of the territory for regulating
the conduct of 1ts business and for the peace, order and
welfare of the Nauruanse It may also finance and engage 1in
any business or enterprise and provide or cooperate with

the administrator 1n providing any public or soclal service.

112. Stephen S. Fenlchell and Phllip Andrews,
The United Nations...Blueprint for Peace. Phlladelphla:
John C. Winston Co., 1954, pp. 29ffe.
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ii. New Guinea

The Trust Territory of New Gulinea l1s adminlistered by
Australia too, in conjunctlon with the territory of Papua.
Bordered on the north by the Equator, it consists of the
northeast portion of the island of New Gulnea as well as
some 600 islands of the Bismarck Archipelago. Its 9%,000
square mlles are made up for the most part of rugged moun-
tains covered by dense tropical vegetatlion, and its populaw
tlon of over one million represents a varlety of ethnic
groups among whom over flfty dlfferent languages are spokene.
The New Guinea trusteeship agreementwas submitted to the
General Assembly and approved in December, 19h6.113 The
chief economic activities of the territory are crop produc-
tion, processing of agricultural products and mininge. The
Australian report to the Trusteeship Council in 1951 an-
nounced that BEuropean skills and knowledge were being com-
bined with indlgenous efforts to develop agrlcultural and
land resources. The joint Leglslative Council, provided
for in the Papua and New Guinea Act of 1949 was formally
inaugurated on November 26, 1951, and consists of the admin-
istrator, 16 official members, and 12 non-officlal members.
0f these, 10 represent the area; two of these iO represent
the indigenous inhabitentss At the 195l summer session of
the Trusteeshlp Council, methods of assoclating the indige=-

1150 Cha-se, 22.0 Oito, Pe 299.
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nous representatives in the work of the territory's Execu-

tive Councll were advocated, as was a long-range coordlnated
program for the sound economic development of the terrlitory.
The eradication of illiteracy through formation of plans for

11

the sducational advancement of the population was also urged.

1ile Western Samoa

The Trust Territory of Western Samoa, admlinlstered
by New Zealand, consists of two large islands and several
lesser 1slands and islets lylng to the west of American
Samoa in the South Pacifice These islands, covered with
rugged mountains, support a population of 91,043, of which
li, 70, persons (including many part-Samoans) have European
statuse. Like the trust agreement for New Guinea, the Samoan
pact was approved bythe General Assembly in December, 19&6.
Political changes instituted in 1948 by New Zealand have
been carried into effect with the establishment of a Coun-
¢ll of State and a Leglslative Assemblye. The Council of
State, made up of the High Commissioner of the trust terri-
tory and the two Fautua, who are chlefs of the hlghest
standing, is regularly consulted on matters affecting the

welfare of Western Samoae. The Leglslative Assembly con-

11lie TU. S. Participation in the U. N., op. cite.
(1951), pe 2135 (1952), pe 171.
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sists of the Councll of State, 12 Samoan members elected by
the traditional Samoan governmental body called the Fono

of Faipule, 5 elected European members, and 6 official mem~
bers. With the approval of the administering authority the
Assembly enacts legislation on all purely domestic matters.
Surveys have been made in the territory in the economic,
labor and education fields, and steps taken toward conven-
ing a constitutional conventlion at which plans for the pro=-
gressive attainment of self-government or independence

could be formulatede More intense measures are belng taken
in the direction of an overall increase 1n production, a
diversificatlion of crops, and the establishment of secondary
115

industries. Road construction, improvements in medical
and health facilities, and enlarged educational plant have:

been provlided for.

ive Cameroons

There are two trust territorles in the Cameroons of
West Africae. That under Britlsh administration 1s a small
portion of the former German colony of Keamerun in the equa=-
torial belt, which was placed under British mandate at the
end of the first world ware. The larger portion of the

former Cameroon area was placed under the mandate, and then

115« Ibide.(195l), pe 167,
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the trusteeship of France. The British trust area consists
of two separate mountalnous strips of land extending along
the eastern frontier of Nigerla from the Atlantic Ocean ine
land to L.eke Chade It has an estimated indigenous population
of 1,083,000, with but a small number of permanent Europesn
residentse It 1ls administered by the Unlited Kingdom as an
integral part of the adjacent colony of Nigeria, sharing a
common constitution, common budget, and common administrea-
tive and technical services. The new 1951 constitution
provided for increased representation of Northern Cameroons
in the Legislature of Northern Nigerla, the removal of
Southern Caemeroons from the Eastern region of Nigeria to
become a quasi-federal territory wlth its own Legislature
and Executive Councile A 1952 Visiting Misslon concluded
that the inhabitants of the British Cameroons were less
interested in the unification of the British and French
Cameroons than in participating in the inecreased self-
government granted them under the new Federal Constlitution
of Nigerla., The Trusteeship Council recommended the fur-
ther development of local government away from traditional
tribal 1lnstltutions and toward councils with a broader and
more representative base. Despite the fact that the terri-
tory is poor in natural resources, the economic situation
has been buoyant, primarily because of the activity of the

Cameroons Development Corporation, & statutory public en-
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terprise operating plantations which provide the territory!s
principal export product, bananas, as well as some rubber
and palm productse Communlcations, soil conservation, and

illiteracy are the areas recelving much attention now.ll6

The major portion of the former German colony of
Cameroon, with an area of 166,795 square miles and a popula-
tlon in excess of three million,is under French administra-
tione In shape 1t resembles a triangle and from the Atlantic
coastal reglon tapers inland toward Iake Chade TUnlike
British Cameroons, it 1s not administered as an integral
part of the neighborling colony of the adminlstering power,
in thié case, French Equatorial Africa, but forms a part of
the French Union as an "Associated Territory." Political
progress 1n the terrltory is marked by the enactment in
1951 of a law that further extended the franchise and re-
sulted in a notable increase in the number of registered
voters, and a law passed in 1952 pursuant to which the
Representative Assembly was transformed into the Territorilal
Assembly, with a proposed extension of i1ts powers provided
for in legislatlon before the French Parliamente In the
economic fleld, a transition from an essentially agricul-
tural and lightly equipped economy to one that under the
strong stimulus of governmental and private investment is

growing 1s reported. The Trusteeship Councll has noted in

116. Ibide (1952), pe 1Tk
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particular the expansion of trade, the implementetion of a
10-yoear development plan, the growing industrialization of
the territory, the increase of hydroelectric power, and the
growth of investments by the administering authority and
by private 1ndividuals.ll7. The t rusteeshlp agreement for
the Cemeroons (both British and French) was approved by the

118
General Assembly in a resolution dated December 13, 1946.

ve Togoland

The smallest of the trust territorles in West Afriecs
is the narrow, land=leccked strip of territory known as Togo-
land under British adminlstration which is administered as
an integral part of the neighboring British colony of the
Gold Coaste With an aree of 13,040 square miles, and o
population of less than 400,000, Togoland!'s people are al-
most entirely African. In 1951, a new constitution was
introduced for the Gold Coast and Togoland, Togoland'!s
trusteeship status being guarded by provisions to the effect
that any Gold Coast law repugnant to any provision of the
trusteeshlp agreemeht would be to the extent of that repug-
nancy void in the trust territory and the Governor may use

his reserve powers to meke certaln that there 1s no infringe-

117. Ibide (1952), pes 176
118, Chase, op. cit., p. 300.




ment of the trusteeship obligations. Togoland under EBritish
sdministration l1s preponderantly sgricultural, and the
methods of production have been generally primitive. Brit-
ish Togoland's economy has been closely integrated with
that of the Gold Coast, both through the inward and outward
flow of private trade and through such other arrangements
as the unified budgetary and monetary structure and the ocon-
trolled marketing of cocoa and other prod:uce.n9
Togoland under French administration is a small
territory of limited resources which liesbetween Britlsh
Togoland and the French territory of Dahomey. ILike the
French Cameroons, French Togoland has the status of an "as-
sociated territory" in the French union. Its indigenous
population &8 over one million, almost two and a half times
that of British Togolande It has an area of 21,236 square
miles, and like Brltish Togoland became a trust territory
under the agreement that was approved on December 13, 1946,
by the General Assemblye. As in other territories of West
Africa, the pace of pollitical advancement in French Togoland
has acceleratede The terrlitory's Representative Assembly,
whose members Wwere previously elected in two groups by |
French citizens and by & limited number of Africans voting

under separate electoral systems was transformed early in

119 U, 3. Participation in the Us Ne, Op. cit..
(1952), pe 177.
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1952 4into a Territorlial Assembly elected by a mmch larger
mumber of voters under a single electoral system. In ade-
dition & draft law that would extend the powers of the
Territorial Assembly was reported to be under consideration
by the Frenech authorities. The territoryts primerily agri-
cultural economy showed a favorable trade balance as of one
reported year, and the process of opening up this relatively
poor territory was continuing with improvements in communi-
cations, ports, railways, and public services made possible
by French-allocated funds under a lO-year plan. Recommenda-
tions by the Trusteeship Council for 1952 emphasized the
need for disseminating agricultural information to indige-
nous farmers, assuring the conservation and regeneration of
the soll, combating plant diseases, and further developing
secondary indnstries. Health services, educational improve-
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ments, and technical and vocational training have 1mproved}20

. United Natlons consideration of problems involving
the Trust Territories o: British and Prenoch Togoland under-
went & change in emphasis in 195l by reason of the movement
in these territories for unification under a single admine
istration. The rapid polltical advance of the Gold Coast
toward independence caused a further evolution of the Togo-
land problems In June, 1954, the United Kingdom informed

, 120, Ibid., P. 178; Vandenbosch and Hogen, op. eit.,
De 297
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the Secretary-General of the United Natlions that it would
be unable to administer British Togoland, as a trust terri-
tory after the Gold Coast achleved its independence and
‘would therefore ask for a termination of the trusteeship.
The British recommended integration with an independent

Gold Coast.121

vli. Tanganylksa

of the trust territories in East Afrioca under United
Nations supervision, the Trust Territory of Tanganyika ade
ministered by the United Kingdom 18 by far the largest and
is capable of the greatest developmente Lylng along the
Indian Ocean south of the Equator, it covers 362,000 square
miles gnd has a population in execess of eight million. Its
very considerable agricultural and mineral resources are
largely undeveloped because of such difficulties as water
shortages, tsetse fly infestation, and an inadequate conmme
nications systeme The development of the territory 1s also
eomplicated by the multiracial charscter of its population,
which ineluded significant European and Asian groups in ad-
dition to the large majority of Africans. Although a land
of plains and plateaus for the most part, Tanganylka ine

121, TU. K. Participation in the U. N., ope cite., pe
173 (195L). -




cluded within its boundarlies the massive snow-capped Mount
Kilimanjaro, rising to 19,565 feet above sea level, and the
deep troughlike depression filled by the waters of Iake
Tenganylka, the world'!s second deepest lake. The politieal
developments in Tanganylka are marked by the first appoint-
ment of an African to the Executive Council in 1951 and
prospect for greater representation thereafter. The es-
tablishment of reglonal councils and additional municipal
counclls hes been advoecated by the Trusteeship Councille A
1948 visiting mission, in considering the British poliecy
of allowing the allienation of land to nonindigenous inhabile
tants, expressed the view that colonization shkould be cur
tailled and the strictest control exercised to keep it at
the barest minimm consistent with the development of the
Territory and the present and long-range needs and interests
of the African inhebltants. In the economic field, steps
have been taken to develop secondary industries to balance
the territory's economy, as well as for progress in agri-
cultural developﬁent, in provision of grain storage-facilie
ties, in improvement of road end rail commnications, and
in prospecting for coal and other minerals. A National
Resources School has been opened, cooperatives developed,
and steps taken for the improvement of the standard of live
inge Improvements have been noted in the fields of hous-
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ing, public health, oriminal jurisprudence, and edncation.lzz

British policy in Tanganyika has been said to be
double-~to help Tanganyika develpp toward self-government,
but "not too fast for its own goode Tanganyika is meni-
festly unfit for anything like complete self-government as
yet if only because (a) it is still largely a collection
of tribes, (b) the great bulk'éf the population is 1llit-
erates Meantime its chief dAlstinguishing mark is...2 mmch
healthier racial atmosphere than in any other country in

East or Central Afrioa.”123

vii. Ruanda~-Urundi

The Trust Territory of Ruanda-Urundl under Belglan
administration is a small, mountainous, heavily populated
area on the eastern border of the Belgian Congoe With al-
most 14,000,000 inhabitants in its 20,000 squere miles, it
is fha most densely populated area in Africa. The primary
problem of the adminlistration 1is to relse the economy aﬁd
standard of living of the indigenous farmer--a problem that
is complicated by the existence on the land of approximately
one million head of cattle which are venerated as a symbol
of wealth and power, and which vlie with the human population

122, Ibide, DPe 170; (1951), p. 2213 (1952), DPe 1793
Maclaurin, ope. Gite, DPe 336ff,

123« John Gunther, Inside Africa. XNew York: Harper
Bros. (1955), pe Lile




in securing an existemce from pasture land that could be .
better used for cultivation. The administration has been
urged to endeavor to modlify the intriecate sociesl structure,
based on the undue importance attributed to cattle owner
ship, and thereby reduce the number of cattle-~efforts
which, though supported by the territory!s two African kings
end the younger generation, are strongly opposed by the
majority of the population. In the politieal field, the
Trusteeship Councll has recommended increased representation
on the Council of the Viece Governor General with the train-
ing of Africans for higher positions in the administration.
More representative councils with African membership at
various levels wexe notable in 1953, Educatiam],socisl and
economic recommendations have been made to the administer-
ing territory by the Trusteeship Council: increased edu=-
cational facilities, particularly in the fields of secondary
education and the edueation of girls; removal of restrice
tions on the personal llbertlies of the inhabitants, includ-
ing the curfew, transport and passport restrictions and
corporal punishment; the development of the territory's
economy by the promotion of processing and other secondary
industries; the encouragement of indlgenous inhabltants in
undertaking new economic activities, espeeially through the
development of cooperatives; and improvement of methods of

124

cultivation to increase production.

12l Us S. Participation in the U. N., ope oite
(19514'): De 169" :
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T asked the Mwami [The King of Ruandg] 1f...
the people at large felt a double sense of
security because of trusteeship by the UN.
His reply was that the UN "made no differe-
ence.” I asked him if there would ever be
political parties...and he replied, "What
good do parties do?® I asked him about na-
tionalism, and he scarcely sechg to under-
stand the meaning of the word.

viii, Somsliland

Somaliland is unique among trust territories. It is
the only trust territory that was not formerly under ILeague
of Nations mandate, the only one with a fixed date for ine
dependence, and the only one administered by & nation not a
member of the Unlted Nations, It is one of the colonles
that Italy lost as a result of World War II, but Italy was
asked to return as administering authority for a ten-year
period ending in 1960, when Somaliland is to achleve its
independence. Italy will be the administering authority
during this perlod, assisted by an advisory council compris-
ing the representatives of Colombla, Egypt, and the Phillp=
pinese At 1te sixth sesslon in January, 1950, the Trustee-
ship Council compiled and approved the draft Trusteeship
Agreement for Somallland, and Italy assumed provisional
administration of the territory on April 1, 1950. Seven
months later the fifth session of the General Assembly ap-
proved the draft Trusteeshlp Agreement placing Somealiland

125« Gunther, op. g_i_t_o, Do 688«
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under Trusteeship until 1960, Italy!s first administrative
report on the territory was considered by the Trusteeship
Council at its ninth session in June, 1951.126

Somaliland is the most thinly populated of the East
African trust territories, consisting of a barren 600-mile=-
long strip of land lying between Ethiopia and the Indian
Ocean and containing about a million and a quarter inhable
tants, the majority of whom are nomadice The problem of
developing a productive economy in this extremely poor
territory has been recognized by the Trusteeship Council
as one of the most Aifficult problems faced by the adminise
tration; however, in 1952 the Council did note that the
economic situation in the second year of Itallian adminis-
tration had shown improvement over the previous yoar. Italy
was then commended for cooperating with the technical as-
sistance program of the Unlted Nations and 1ts speclalized
agencles and‘was urged to draw up a comprehensive plan for
economic development in order to encourage both the invest-
ment of private capital and further sssistance from inter-
national agencles. The Council also approved the adminis-
tration's measures to train Somaliland farmers in modern
agricultural methods, which included the e stablishment of
an agricultural school and of farmers! cooperatives. ILebor,

health, education, and nomadism were also problems urged for

126, Everyman's Unlted Netions, op. cit., p. 287.

=18%-




184~

127

solutione. Whether Somalilend will be capablo of effecsive

self-government by 1960 is an open question; a good deal of

financial aid will at least be neodedolaa

ix. Trust Territory of the Pacific Islands

The Trust Territory of the Paciflic Islands, which 1s
composed of the Marshall, Caroline, and Mariana Islands
(except Guam), contains 98 island groups scattered over three
million square miles of ocean with a populﬁtion of some
57,000, Formerly a League of Nations mandate under Japanese
administration, these islands were ococupied by U. Se mili-
tary forces during World War II. On July 18, 1947, a trus-
teoship agreement entered into force between the United
States and the U. N. Security Council, which placed the
territory under U. S. administration as a strateglc trust
territory. The Unlted States Department of Interior admine-
1sters all of the trust territory except for the Saipan
district which is administered by the Unlted States Depart-
ment of the nav-y.129 Determinative of the legal status of
the territory is, apart from the trust agreement, the proc-
lamations of the High Commissioner, and the Code of the

127, Ue Se Particlipation in the U. N. (1952), op.
clte., Do 182,

128, Gunther, op. oits., p. 282,

129 U. S. Participation in the U. N. (1954), op.
cite, po 16l




Trust Territory, a series of executive orders, signed by

the President of the U. S., providing for administrative
responsibility. The Code of the Trust Territory defines

all persons born therein as citlizens thereof except those
who at birth acquire another nationality, and those whose
principal, actual dwelling place has not been in the ter-
ritory or Guam at any time between July 18, 1947 ena
Deceuber 22, 1952, the effective date of the Trust Terri-
tory Code. No special status, nationality-wise, has been
conferred by the administering authority, nor have qualifie
cations or means for acquiring national status been pre=
seribed. An intricate political structure has been provided
for, along with local governmen#, civil service, suffrage,
political organizations, judielary, and legal system,
Economic advancement has been encouraged through the financ-
ing of the territorial and municipal govermment(s), taxation
by the trﬁst territory and the muniocipal governments, credit
facilitlies provided by the Bank of America and local agen-
cles, and & general poliey that favors and enscourages in-
vestment and entérprise. Subsistence agriculture and fishing
are the basis of the economic system in the trust terrltory;
the coconut tree 1s the malnstay of the economy, while live-
stock such as poultry and swine are raised. There are sub-

stantial fisheries resources, vegetation and forestry
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preserves, and some, though little, minerals.lao This terw

ritory, it will be noted, has unique status in light of the
fact that 1t has been oclassified as a strategle area and 1is
consequently not subject to the Trusteeship Council nor the
General Assembly, but rather to the Security Council to
which body the United States 1is accountable under Article

83 of the UN Charter. /T

3¢ The Status of International Civil Aviation Under

Trusteeship Agreements

As 1s the child the father of the man, and as was the
mandate system of the League of Nations the precursor of
the trusteeship arrangements that were formmlated in the
days following on the conclusion of the gecond World War,
so too have the problems that confronted internationsal
society in the definitive interpretation of the agreements
bearing upon international aviation during the post World
War I period tended to r epeat or reassert themselves. The
terms of the mandates with respect to aviation fights wore
not as clear as they might have been, in large degree, be=
cause of the relatively minor role that international air

130, Department of State, Trust Territory of the
Pacifio Fslends (195), Publication BTE5 AprTl 1555¢ —

131. Chase, ODe Oito, Pe 3500,
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transport played before the Second World Ware. That ambigu-
ity and indefinition still obtain in the purportedly per-
fected system that 1s the trusteeship order attests to an
urgent need for reexamination and reform.

Prior to the signing of the United Nations Charter
‘at San Francisco on June 26, 1945, the Internationsl Civil
Aviation Organization (PICAO) was brought into existence on
December T, 19hh. Its avowed purposes and achlievements
have been already discussed in this paper in some detail,
but it is well, by way of acquiring the desired perspective
at this point, to reconsider what it was the ICAO0 was created
fore The purposes of ICAO were clearly laid down in the
Preamble to the Convention on International Civil Aviation:

Whereas the future development of interna-

tional c¢ivlil aviation can greatly help to

create and presefve friendship and under-

standing among the nations and peopleSe..

Whereas it is desirable to avoid friction

and to promote...cooperation between nations

and peoples...

Therefore, the undersigned governments have

ing agreed on ocertain principles and arrange-

ments in order that international eivil

aviation may be developed in a safe and
orderly mannere..

The purposes behind ICAO's actlvitles have been summarized
thasly:

132: Chicago Convention, Preamble; Trygve Lie, In
the Ceuse of Peacee. New York: The Maomillan Co., 1954, D
Y7, “Herbert V. Bvatt, The Task of Nations. New York: Duell
Sloan and Pearce, 19&9, Do _—
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ICAO 1s an association of national governe

ments which have recognized the need for work-

ing together for the good of civil aviation

and for the healthy development of interna-

tional relationships. No one nation acting

within its own resourowsbarakis civil aviation

as safe, as reliable, as economlcal, or as

useful as 1t could be if that nation worked

together with its neighbors....Recognition

for the need of constant cooperation has

brought mgst of the world into the ICAQ meme

bershipel53
Despite the clarity with which the policy objectives of the
International Civil Aviation Organization has been set forth,
ambiguity is claimed to prevall, particularly in respect
of United Nations relationships, because of the absence in
the Chicago Convention of any provision authorizing the
inclusion, sutomatieally, of trusteeship territory as part
of the Administering Authority for the purpose of the Con-
ventiones Doubt inheres in regard to the applicabllity to
the trusteeship territory of the whole Chicago Convention
with its techniocal and alr navigation controls through IEDEEH
Article 77 of the United Nations Charter substantiates this
contention providing as it does for applicability of the
trusteeshlp system to terrltories under mandate, territories
which may be detached from enemy states as a result of the

Second World War, and territories wvoluntarily placed under

133, Grseham Beckel, Workshops for the World. New
Yorks: Abelard Schuman, 1954, De LDe :

13lie Cooper, ope olte, pe 123,
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the system by states responsible for their administration,
in each ease as these categories of territories "may be
placed thereunder by means of trusteeship agreements.®
Subdivision two ¢f the same article leaves little doubt as
to the lnappropriateness of any automatic inelusion of
trusteeship territory as part of the administering terri-
tory when 1t says that:

It will be a matter for subsequent agreement

as to which territories in the foregoing

categories will be brought under_ the trustee-
ship system and upon what terms.l35

That trust territory 1s not per se territory of the adminis-
tering authority would be arguable from the mandate-sover=
eignty analogy, in addition to the several theorles previously
analyzedes Mandates and trust territories represent separate
legal entities, and further international eonsideration mst
be given to determine alrspace status, unless the trustee-
ship agreements clearly provide otherwise. By comparing and
analyzing the trusteeshlp agreements under whiech the admin~
istering powers assumed authority, the absence of uniformity
becomes apparent, at least with respect to the ﬁrovisions
that might conceivably relate to internationel aviation.

The terms of the trusteeshlip agreements that bear in
any way upon aviatlon are best approached with the provisions

135, Charter of the United Nations, Article 77 (2).
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of the UN Charter setting forth the objJectlives of the trus=-
teeship system in minde Article 76 of the Charter holds as
the basic objectives of the system the furtherence of inter-
national peace and security; the promotion of politieal,
economic, social and educational edvancement of the inhabie
tants of the trust territories and their progressive devel-
opment toward self-government; the encouragement of respect
for mman rights and fundamental freedoms; and the: ensuring
of equal treatment 1in social, economic, and commercial mat-
ters for all UN memberse. To what extent are these objec-
tives materialized with respect to aviation?

Article Seven of the trust agreement with Western
Samoa provides that the Administering Authority (New Zealand)
undertakes to apply the provisions of any international con-
ventions and recommendations as drawn up by the United
Nations or 1ts speclallzed agencies which are, in the opin-
ion of the Administering Authority, approprlate to the needs
snd conditions of the trust territory and which would be
conducive to the achlevement of the basle objectives of the
trust agreement, obJectives like those of the UN Charter's
preamble and provislion on trusteeships.136 This provision
peruits the administering authority to invoke an interna-
tional convention on aviation if 1t deems appropriate to do

80 in the interest of the territory, but it does not require

136, T/A/l June 9, 1947, Sales No. (UN) 1947 V 1 A%,
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it to do so. In an agresment for exchange of alr-traffie
rights in the South Pacific betwsen New Zealand and Francel’ !
under which France was given rights of alr transit, and
traffic stops in the trust territory of Western Samosa,
Article Three provided:

that rights granted shall not import for

either party any obligation in respect of

provision of accommodation for orews and pase

sengers or compliance with ICA0 standards re-

garding aerodromes and ground installations.
Further provisions included that rates would be subject of
agreement between the two parties; that the French airline
would be licensed by New Zealand and that air navigation
would be condncted under the law of New Zealande The in=-
operabllity of any provision of law prevalling in the Ad-
ministering Authorlty's territory that might conflict with
the objectives of the Charter or the trust agreement is not
provided for, nor 1s there any other provision in the agree-
ment that bears in any particular way upon international
aviation or transit rightse.

Article 8ix of the Trust Agreement between Neauru and
fustra11a®3® 1s 1dentical with Artiele Seven in Western

Samoa'!s agreement with New Zealand; the sesme lack of preci-

137. U. N. Treaty Series, I; 785, Vol. 53, p. 2i7¢
138, Treaty Series No. 89 (1947), Cmd. T290.
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sion existse The same situation obtains with respect to the
trust agreement between New Gulnea and Australia.139 These
agreements do contain general provisions pursuant to which
the Administering Authority undertakes to administer the
territory in accordance with the provlisions of the Charter
and in such manmmer as to achieve the basic objectives of
the international trusteeship system set forth in Article
76 of the Charter, including the non-discriminstory commer-

1ko

tory commercisl provisions inhere, nor are there specific

cial provisionse. But no other genersal anti-discriminse.
references to aeronautical transit rights whiech would serve
to define and delimit in unembiguous fashione Of general
significance 1s the provision of the type that is Article
Four of the New Guinea agreement whereby the Administering
Authority is made responslble for the peace, order, good
goverrment aend defense of the territory "and for this pur-
pose will have the same powers of legislation, administre-
tion, and jurisdiction in end over the territory as if 1t
were an integral part of Australia, and will be entitled to
apply to the territory, subject to such modifications as it
deems desirable such laws of the Commonwealth of Australia

as it deems appropriate to the needs and conditions of the

139+ Ibid., Ho. 68 (1947), Cmd. 7200.
140. 1Ibid, Article 3.




territory." That confusion obtains is borne out by provie
sions of the agreement in the nature of those above, An
airline might desire to operate international service into
or through New Guinesa, or between New Guines and Australia,
urging that as an alrline of a state that is a member of
the U.N., it has implied authority under Article 76 (d) of
the Charter which ensures "equal treatment in soclal, eco-
nomic, and commerclal matters for all Members of the United
Nations and their nationals.® Australia, on the other hand,
could, under Article L of the trust agreement, invoke its
authority to apply its own laws to New Gulnes, under which
it might have the right to control the entry of such foreign
aircreft into New Guinea 1f New Gulnea is considered as "an
integral part of Australia it '

Article Seven of the agreement between Tanganyika
and the United Kingdom is like Article Seven of the Western
Samoa-New Zealand agreement, and Article Six of the Nauru-
Australia and New Gulnea-Australias agreement. Article Nine
of this sgreement mentions transit rights in its general
conoern for non-@isorimdnation:

Article 9: SubjJect to provisions...the Ad-

ministering Authority shall takee..steéps to

ensure equal treatment in soeiel, economic,

industrial and commercial matters for all
Members of the U, N. and their nationals and...

lhlo Cooper, Ly L 2&20, Pe 1260

«193-




19l

8¢ 8hall ensure the same rights to all na-
tionals of Members of the U. N. as to his

. own nationals in respect of entry into and
residence in Tanganylka, freedom of transit
and navigation, including freedom of transit
and navigation by alre..

be shall not dlscriminate on grounds of
nationalityeee

ce 8hall ensure equal treatmont...lhz

The article concluded by providing that the rights eonferred
by it on nationals of Members of the United Nations "apply
equaliy to companies and assoclations controlled by such
nationals and organized in accordance with the law of any
Member of the United Hations."1h5 COnétrued along with
Article 76 (d) of the U. N. Charter, and the provisions of
the Chicago Convention which defined the territory of a
State to include lend areas.e.."under the sovereignty, suze-
¥rdinty, protection or mandate of such State"lhh confusion
reigns, because in no case, even if the documents caused
trust territories to be construed as mandates, could there
be any Justificatlon for invoking the limiting prov:!.e;:l.onsl’""5
of the Chicago Convention in face of the broad commercisl
and eir navigation anti-diseriminatory provisions of Article

' 12, fTreaty Series, No. 19 (1947), Cmd. 7081, Ar-
ticle Qe

143, Ibid.
ihlie Chicago Convention, Article 2.
145 Chicago Convention, Artieles 1, 2, 5, 6, 7.




76 (4) of the Charter and Article Nine of the Tanganyika
agreements Transcendence would appe&r to belong to the
policy objectives of the Charter end trust agreements, note
withstanding restrictions imposed by the allegedly control-
1ing Convention on Civil Aviation consummated atIChioago.
The incongruency that prevails is at any event apparent.
The same point of view may be applied with respect
to the Ruande-Urundi-Belgium agreement because of the
similarity of its provisionslh'é to those of the Tanganylka-
UThited Kingdom trust agreement; the British Cameroons-
United Klngdom agreemant;lh7
trust agreement;lhe the British Togoland-United Kingdom

trust exgreement;:m'9 and the French Togoland-France trust

150
agreemente. > . With the exception of minute wvariations in

the French Cameroons-France

numerical designatlon, the provlisions of these agreements
are substantially alike. and,with reaspect to the anti-
discriminatory-transit provision such as that quoted from
the Tanganylke-United Kingdom trust agreement, are prace
tically identicales

1hé. Treaty Series, Noe 6L (1947), Cmd. 7196,
17, Ibide, No. 20 (1947), cma. 7082.
11;8; Ibid., No. 66 (1947), Cmde T198.
149, Ibid., No. 21 (1947), Cmd. T083.
150. Ibide, No. 67 (1947), Cmd. 7199.
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The trusteeship agreement under which the United
States assumed administrative authority over the Pacific
Islands merits consideration on a separate basis because of
the strateglc area designation of this trust territory and
also because of dlffering provisions in the agreement. As
a strategic area, the territory falls within the purview
of Article 82 of the U. Ne. Charter which provides that
"there may be designated in any trusteeship agreement, a
strateglc area or are&s which may include part or all of
the trust territory to which the agreement applies," with-
out prejudlice to any special agreement or agreements made
under Article L3 [a provision dealing with action with
respect to threats to the peace, breaches of the peace, and
acta of aggressioé]. The consequent authority of the Se-
curity Counecil under Article 83 is subsequently set forth,
subsection 2 limiting the basic objectives set forth in
Artiecle 76 "to the people of each strateglc aroa‘151 and
not ensuring, pursuant to Article 76 (d), equality of come
mercial treatment in the trusteeship territory between mem-
bers of the United Natlons. . »

Article Three of the Pacific Islands trusteeshlp

agreement is similar in purport to Article Four of the New

151. Cherter, Article 83 (2).




Guinea-Australia trusteeship agreement152 wherein it 1s
provided that the administering authority shall have full
powerse...over the territory, subject to provisions of the
agreement, and may apply to the trust territory, subject to
any modifications which the administering authority may
consider desirable, such of its own laws as it may deem ap-

propriate. Article Four states that:

The administering authority, in discharging
the obligations of trusteeship in the trust
térritory, shall aet in accordance with the
Charter of the U. N., and the provisions of
this agreement, and shall, as specified in
Article 83 (2) of the Charter, apply the
objectives of the international trusteeship
system...t0 the people of the trust terri-
torye. .

Article Five of the agreement empowers the administering
authority, as do most of the agreements to establish naval,

military and air bases in keeping with the objective of in--

ternational peace and security. Article Blght treats of
anti-diserimination:

In discharging its obligations under Article
36 (d) of the Charter, as defined by Article

3 (2)esethe administering suthoritye..shall
accord to netionals of each Member of the U,
Ne and to companies and associations organ-
1zed in conformity with the laws of such Mem-
ber, treatment in the trust territory no less
favorable than that accorded therein to na-
tionals, companies and associations of any
other United Nation except the administering
authoritye.

152 P. 104, supra.
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Subdivision two pledges equal treatment to the Members of
the United Nations and thelr nationals in the administration
of Justice. Subdivision three evidences & marked departure
from the apparent intent of the Charter and the terms and
objectives of other of the trusteeship agreements:

Nothing in this Article shell be so construed

as to accord traffic rights to aircraft fly-

ing into and out of the trust territory.

Such rights shall be subject to agreement

between the administering authority and the

state whose nationality such alrcraft pos-

Bsesses.
The door would sppear to have been left open for discrimi-
natory commerclal treatment in favor of the nationsals,
companies, and assoo;ations of the Administering Authority
as against those of other members of the United Nations.
Artiecle Eight (3) leaves little question but that flight
into the alrspace over the Pacific Islands for commerclal
purposes 1s permissible only when the United States grants
the privilege.by agreemente Article Three authorizes the
United States to apply to the trust territory such of local
laws or U. S. laws as prohibit entry into the territory of
foreign airships., Complete control of the right of foreign
aireraft, including the rights of flight of alroraft of
other members of the T, N. would eppear to inhere in the

Ue Se, Whether 1t be to fly into, over or away from the
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Pacific island trusteeship territory, whether it be for
transit or traffic purposea.153
The trusteeshlip agreement between the Pacific Islands

and the United States,lsh

particularly in view of 1its Ar-
ticle Three, poses the significant question of whether all
American laws are effective without further ado, or whether
legislative or administrative action 1is nadéssary to put
them into effecte The resolution of this question would
appear to depend upon the relation of the trust territory
to the United States, a question not unlike that which
sought clarification of the relationship between mandatorles
and the mandated areas after the First World Ware The
languege of the trust agreement has been conceded to be un-
| clear; the provision of Article 76 of the Charter ensuring
equal treatment155 argues against including the trust ter-
ritory within the "customs territory" of the TU. S., since
such 1nclusion would result in imposition of tariffs on
exports to the trust territory from all nations except the
U. Se But Article 76 (d) can be regarded as precatory,
since Article Three of the trusteeship agreement makes no

exception for tariff 1aws.156 |

153, Cooper, op. cite, pe 128,

154, Treaty Series, No. 76 (1947), Cmde 7233,

155 Ibide., Article T6 (d).

156. Sedgwick W. Green, "Applicebility of American

Laws to Overseas Areas Controlled by the United States® 68
Hervard Law Review 781,803 (1955).
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The status of the trust territory, like the mandate,
has been the subject of dispute: trust territories have
been sald to be under the territorial sovereignty of the
states which, in the exercise of thelr right to dispose of
these territories, placed them under trusteeship by agree-
ments entered into with the United Nations, and have become

administering autharities.ls?

The United States has been
held, on the other hand, to have not acquired any sovereignty

| over trust territory by virtue of trust agreement.lsa As

a strateglc area, the Paciflc Islands are subject to Se-
curity Council disposition; as a permanent member of the

Security Council, the U. S. can veto any proposal with

respect to this territory and therefore could be sald to

have absolute control thereovere. Sovereign for all purposes

would not be a far removed positione It has been stated

that in substance the U. S, ocan administer the territory as

159

if it were a colonial possession, But since the goal of

trusteeship is self-government or independence, the implica-
tion of nonpermanence ls there. The United States! view is

perhaps best refleoted in & Supreme Court decision'®® in-

volving an American cltizen employed on a government cone

157, Hans Kelsen Principles of International Law
167 (1952) 7= =

158, Brunell v United States 77 Fed. Supp. 68, 70

(1948) «

159, He Re Repe No. 889, 80th Congress, lst Session
L (1947)%

160s Vermilya-Brown Co. v Comnell, 335 Ts Se 377

(1948).
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tract at a leased base 1n Bermmdae In a sult for damages
brought by the ciltizen for failure of the defendant to pax
an overtime rate under the Falr Labor Standards Act, where
the 1ssue was whether the base was a possession for purposes
of applylng the Falr Lebor Standards Act, the Court held it
was: that it was not bound by executive determinations that
it was not; and that no sengressional action is néeded to
make an area a "possession" if it meets the standard of a
certaln quantum of Amerlicean controls The absence in the
Ue Se=Pacific Islands trust agreement of any expression that
the trust territory was not to be covered by American stat-
utes applicable to possessions warrants the conclusion that,
at least for certaln purposes, the trust territory is a
possessione The potentlially non-permanént nature of the
United States' interest may be sald to compare with that in
Bermuda in the Supreme Court decision.161

The use of technical concepts of sovereignty in de-
termining jurisdlctional suthority has, as was the case
under the mandates system, been subject to much oriticism.162
"It is for the executlive and legislative departments to say
in what relations any other country stands tb\vard it. Courts
of justice cannot make the decisiones...And, unless the po-

161, Ibid.
162, Ueno v Acheson, 96 F. Suppe. 510, 515-516 (1951).
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litical department of our government has declded otherwise,
the Judiciary recognlzes the condition of things with re-
spect to another couniry which once existed a nd is still
exlsting because of no other recognition...the state is
perpetual, and survives the form of its governmont."lé3 of
course there 1is dic:zé to the effect that the trust terri-
al

which rested on lack of "sovereignty,"

based on a State Department opinlon
165

tory is “foreign,
but in practice

'the pollcles sought to be effected by statutory reference

to forelgn areas would appear to be inapplicable in light

of the terms of at least the Pacifiec Island trust agreement.166
Article Fourteen thereof, qulite like Article Seven of the
Western Samoa-New Zealand trust agreement, affords, if only
implieitly, dlscretion in this regard.

as The Need for Clarification and clar{gx

The foregoing factual conditions and legal considera-
tions warrant attentlion in the necessary endeavor to achieve
exactlitude in internationsal civil aviation in the airspace
over trusteeship territory. The Charter has not provided a

163« Ibide, De 5156
Brunell v United States, 77 F. Supp. 68, 72

16k
(1948)e

165¢ Ibide, De T0s

166 Green, op. cite.,me. 805-806.




satisfactory solution; in fact, it has created an uncertaln
and ambiguous legal complex. However, as far back as 1927
it was observed that the legal relationship between the
mandated territory and the Mandatory was "clearly a new one
in international law, and for this reason the use of some
time-honored terminology of sovereignty in the same way as

previously was perhaps insppropriate to the new conditions.
In 1950, Sir Arnold McHNalr of the International Court of

Justice made a llke observation in reference to the legal

status of South West Afriea.168 The Trusteeship System 1s a

new institutione...a new specles of interna-
tional government which does not fit into
the 0ld conceptlion of soverelgntye..e.The
doctrine of soverelgnty has no application
to this new system...what matters 1n cone
sidering this new institution is not where
soverelgnty lies, but what are the rights
and duties of the Mandatory (or Administer-
ing Authority) in regard to the territory
being administered by 1te. The answere..
depends on the international agreements
creating the system gnd the rule of law
which they attract.l%9

The intent of the drafters of Chapters XII and XIII of the
Charter (establishment and function of the trusteeship
system) was to activate measures best in keeping with the

167+ League of Nations, 0fficial Journal, VIII year,
Pe 1118.

168.  International Court of Justice, Yearbéok, 1949-
1950, Advisory Opinion on International Status of South West
Africa, Sales No. llie

169. Ibi,do, Pe Bll.o
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idealistic expression of the needs of the world community
in general, and of the needs of the inhabitants of the trust
areas in particular. For air transportation it was possi-
ble under the terms to glve wide rights of transit, and
equitable distributlion of commerclal air rights.

The United Nations 1s affirmed by the Charter to be
based upon the principle of the sovereign equality of all
i1ts members, but it 1s undeniable that unequal rights,
privileges and responsibilities are also roodgnized.17o
Nor can it be denied that the executive and leglslative
pronouncements of the various govermments permit some in-
equalitye The trusteeship agreements demonstrate a lack of
uniformity with respect to crucial airspace, but they do
show in common a preponderance of economic rights in the
hands of the Adminlstering Authorities, with little obliga-
tion to share these rights wlth member states and their
nationalse The clarification of the relationship between
the Administering Authorities and the United Nations is
indlcated when one views, on the one hand, the ldeals em=
bodied in the Charter and, on the other, the practices pre-
vailing under the terms of the trusteeship agreements.

There 1s some doubt as to the extent to which the
Chieago Convention of 194l;, and the powers of the Interna-

170 Pe Ce Jessup, A Modern Law of Nations. New
York: The Macmillan Company, 1952, De 30e
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tional Civil Aviatlon Organization created by the Convention,
are applicable to trusteeship territory even though the Ad-
ministering Authority 1s a party to that Convention. How-
ever, in the case of the South West Afrieca Mandate, the
Convention would apply through Article Two, where the defi-
nition of territory includes mandates, and Article 80 of

the Charter which provides: M...nothing shall be construed
to altere...the rights...of any state or any people or the
terms of exlsting international instruments to which Members
of the United Natlions may respectively be parties.® That
the mandate 1s a separate legal entity from the trusteeship
territory, and that trusteeship territory cannot by any
construction he & part of the territory whioch is subject
matter of the Chlcago Convention, leaves the status of the
airaspace subject jointly to the quasi-constitutional terms
of the Charter and the separate trusteeship agreements.

That under the bare terms of the Charter the alrspace of
trusteeshlp territory could have had a freedom for air trans-
portation comparable to that over the high seas 1s clear,
With the imposition of the trusteeship agresments, the fun-
damental requirements of international aviation--privileges
of transit and commerce~-are no broader than the privileges
under ICAO. Moreover, in the trust areas there is less
obligation to malntaln ICAO's standards and recommended pro-

cedures.
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The lack of clarlty of meaning to be addueed from
the text of the Charter, the inter-state character of the
trusteeship agreements operating free of the moral diree-
tives of the Charter, the non-use of the International Court
of Juatice to clarify the relationships among the several
interesta, together with the questionable relationship of
the Chicago Convention with trusteeshlp airspace, suggest
the need for further internatlonal consideration to precip-
itate the open political and legal questions. These
problems remedy themselves when the inhabitants of the trust
areas receive soverelgnty; however, in the interim, the
geopolitical significance of the alr age for these areas of
the earthts surface demand prompt conslideratione.




267

Chapter IV

IMPROVING THE SENSE OF WORLD COMMUNITY AND RESPONSIBILITY

The legal position of air transport poses serlous
economic problems to any world organlzatione The decision
of a State to admit or exclude foreign alrcraft engaged in
international commerce, either in transit elsewhere or for
the purpose of dlscharging end picking up cargo, dlrectly
affects world trade and the internal economy of the State
taking such action and that of other Statese.

Air transport has become an inseparable part of the
complicated fabric of world transporte Its role in the
development of international cormerce is increasingly ex-
pandinge Along with oceen shipping, the public is served
by both of these instruments of national transport and
.conmmnlication policy; both enter foreign territory to come
pete with local services for international trade. But the
right of a State to control the use of these two world eco~
nonic forces has developed dlifferently in certain respects.l
While any State may refuse to allow the entry of aircraft
of a second State, it would be gullty of an almost unfriendly

l. Oliver Lissitzyn, International Alr Transport and
National PolicE. New York Councll on Foreign Relatlons,
s PPe -1402. ' :




-208-

act 1f it refused the entry of merchant vessels of that
State.2

When the Paris Convention was being drafted, avia-
tion security questions, not commercial problems, were still
uppermost in the minds of men. Aireraft flying over citles
and into the interior posed problems quite different from
those of the entry of merchant vessels into coastal ports.
With the emergence of new airborne weapons of mass destruce
tion, these securlty questions seem even more lmportant
today. When the law of the air became fixed and national
soverelgnty of the alrspace was accepted, the license to
enter national territory for trading purposes, claimed by
Grotius in his tract on merchant shipping,3 wes denied to
alr transport. Control wes retained by the State flown
overe. Any marlitime State could unilaterally determine the
volume and cost to the public of ocean shipping under its
flag engaged in international trade to and through the open
ports of a second State, irrespective of the economic ef=-
fect on the latter or on world trade; and the second State
could, at the same time, unilaterally determine the volume
of the air transport of the first State which it may allow

2¢ Je Co Cooper, "Alr Transport and World Organiza-
tion." 55 Yele Law Journal 1191 (1946).

3¢ Hago Grotlus, Freedom of the Seas. Joseph Van
Deman Magoffints Trans., Introd. Note. New York: Oxford
Tniversity Press, 1916.
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to enter its territory and may fix any conditions or limita-
tions on such entry, irrespective of the economic effect

on the first State or on world trade. The lnternational
conflicts inherent and resulting in this situation are
clear: they must be faced by any world organizetion.

The arbltrery right of any State to control world
trade and trade routes insofar &s is possible by barring or
admitting foreign elroraft, irrespective of the effect on
other States, is difficult to defend except when local na-
tional security and economle conditions are directly and
vitally sffecteds TUnjustified centrol and regulation,
whether it be by a single State or an international body,
mst be kepf to & minimmm and the needs of the public for
adequate transportation always retained as a significent
consideratione The right to trade by alr must be fostered,
but at the same time controlled, so that world trade and
the internal national economy of the State eoncerned is not
at the mercy of the unllateral action of any one 8tate,
whether it be the State dispatching its airersft in world
trade or the State through or to which they will flye. These

I

are international questions to be decided accordingly.

lie Cooper,™ir Transport and World Organization,"
22. Gi’bo, PDe 1204, 1202.




1. Effecting the Intent of the United Natlons Charter

To the extent that any State consents to control or
limitation of its ¢ivil alr transport by the act of any
other State or amny lnternational body, 1t foregoes one
development of its potential sir power. Within the bounds
of international comity every State 1s entitled to bend its
efforts to attain 1ts legitimate national objectives through
such activities and instrumentalities as it may choosee.

Not only in clearly improper cases, such &8 in situa-
tions involving aggressive acts or cases entailing flagrant
disregard of binding commitmentes does the dewllopment of
international air transport come into conflict with world
interestas, howevere In the race for forelign commerce and
national expansion, subsidy wars may develop; local air
service of smaller and weaker nations may be forced to dis-
contime; national economy of other states may be seriously
affectedes Things occur that, in the meaning of the United
Kations Charter, would ereate & “situation which might lead
to international friction.” Such possibility was admitted
by the Chicago Conferencee The Preamble of the Convention
on International Civil Aviation provides that

the future development of international oivil

aviation can greatly help to create and pre-
serve friendshlp and understanding among the




nations end the peoples of the world, yet

its abuse can become & threat to the general

securityed

The development of national alr transport of one
State may injuriously affect another or cause a é&angerous
disputes There must be a forum and machinery to remedy
such a situatione World organization will require suffi-
clent international control to prevent air transport from
becoming an instrument of ineffective or unfalr nationsl-
istic competition or political aggression and thus the
source of seriocus international misunderstanding and dane
gerous 111-feelins.6

Among the objectives of the United Nations are "to
take eoffective collective measures...for the suppression of
acts of aggressione..and to bring about by peaceful means
eeesottlement of international dlsputes or situations which
might lead to a breach of the poace;“7 also "to achieve ine
ternational cooperation in solving international probzems

of en economic...character."8 The General Aasamb1y9 is

5. International Civil Aviation Conference (194l),

Flnal Aot, Ue. S. Treaty Series 1507. Washington: Dept. of
§EaEe,-Igﬁ-6’ De 59'

6o Osborne Mance, International Air Transport (194l).

London: Oxford, 19i;, p. I0%.
Te Charter of the United Nations, Article 1 (1)..
8¢ Ibid., Article 1 (2).
9e Ibid., Artiocle 13,




directed to initlate studies and make recommendations for
the purpose of promoting international cooperation in the
political field, and also international cooperation in the
economic fielde The Security COuncillo may investigate
any dispute or any situation whieh might lead to internasl
tional friction;ll determine the existence of any threat to
peace or act of aggression;lz and may decide what measures
not involving the use of armed force are to be employed to
give effect to declsions, 1ncP.ud1ng ®complete or partial
interruption of economic relations and ofes.2ire...and other
means of communfl.cszau:iomx."IL§

The Economlc and Soclsl COunoilm is responsible
under the authority of the General Assembly for economlc
problems; may15 make or initiate studies and reports with
respect to international economic matters and make recom=

mendations on such matters to the General Assembly; may16

10,
11.
12, Ibide, Article 39.
13¢ Ibilde, Article ll.
1. Ibid., Article 60.
15. Ibid., Article 62.
16s Ibide, Article 63,

e,

i1de, Article 3l.
1de
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enter into agreements with speclallzed agencles established
by inter-government agreement and having wide international
responsibility in the economic fleld; ma717 take appropriate
steps to obtain reports from such speclalized agencles and
communicate 1ts observatlions on these reports to the General
Assembly; mayla furnish information to the Security Council
and shall assist the Security Council upon its requeste.

As mentioned earlier is the significance of the agree-
ment between the International Civil Aviation Organization
snd the United Nations pursuant to the terms of which the
Council is authorized to arbitrate disputes between the
member nations of the Te Ne over air rights. A dispute was
presented to the Councll in 1952 wherein Indis had complained
that Pakistan refused to permit Indlan aireraft to fly over
Pakistan territory from New Delhl to Kabul in Afimnistane
The interdiection of the U, N. agenecy served to dlssipate
the violent aspects of the dispute, and an agreement was
forged which not only allowed Indian planes to pass but pro-
vided for Paklstan to ship fuel to Afghanistan so that the
pleanes could refuel in Kabul for the retwrn tripe The set-
19

tlement was accepted by both governmentse.

17. Ibide, Article 6l
18. Ibid., Article 65.

19 Davlid Cushman Coyle, The United Nations and How
It Works. New York: Signet Books (19555, De 55.




No soclety can be stable unless it 1s founded on
justice and the rile of 1am.2° The legal and organizationsl
framework of the international commmunity is far from per-
fect but 1t 1s nonetheless strong enough to enable the world
to hold itself together and to progress toward the time when
& real security can be achleveds Effecting the terms and
intention of the United Natlons Charter will materialize
this prospecte

2« Recent Developments

Desplte the varied approaches that history records
to the question of status of terrltory under tutelage, the
preponderant weight of suthority is in favor of the position
that essentially reinforces the trust concept. The question
of soverelgnty over trust territory has been confused be-
cause of the allocation of mandates under the League of Ko
tionse While it was reasonably certain as to where govern-
ing authority resided at the outset, in that it devolved
to the princlipal Allled and Associated Powers through the
instruments of renuncliation signed by Germany and Turkey,
confusion reigned as to where sovereignty lay after the man-

dates were approved by the League and the governing respon

20¢ Aes He Feller, United Nations and World Commnity.
Boston: TLittle, Brown and COe (1952), Pe .
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8ibility passed to the mandatories under League supervisory
jurisdictions When the General Assembly of the Unlted No=
tions came to approve the trusteeship agreements, oonster-
nation resulted over the prospect of unraveling the legal
web spun at Versailles and thereafter. To resolve what ap-
peared insoluble, the declsion to proceed pragmatically was
made, and the issue of soverelgnty as such was avoided, the
theory being that the terms of the U. Ne. Charter and the
agreements themselves would be sufficlently clear to define
the respective roles, rlghts and privileges of the peoples
of the territorles, of the administering authorities, and
of the United Nations and its organs., The fact is that the
terms were never clear enough, however. Administering su-
thoritles made statements whiech varied in language but which
amounted to declarations elther that they 4dld not clalm
sovereignty or that they were content to permit the legal
issue to remain as 1t was--unclear. No administering éu-
thority has alleged, however, that it was clearly the
sovereign of a trust territory.al
So the problem continues, marked by developments
which serve to enhance the importance of an ultimate solu-
tion. Changes in the trust territories continue with the
assistance of the supervising or administering authorities;

2le L. Larry Igonard, Internationsl Organizatione
New York: MoGraw Hill: Book company‘Iio.‘TIQBIi, PPe HDOOIL




world trade and commerce continues and grows; the need for
clarification becomes more evident in light of the greater
interdependency of man and the nations of the earthe Ro-
cently the people of British Togoland voted in a pleblscite
that was designed to ascertain what their attitude toward
integration with the Gold Coast wase The majority voted in
favor of the merger, a step which has been deemed signifile
cant in the trend toward autonomy of dependent peoples.22
The seventeenth session of the Trusteeshlp Council
in 1956 was marked by consideration of the muclear tests
conducted in the Paclfic areas by the United States, receipt
of 731 petitions from African trust territories and 35,000
communications from the French Cameroons, admission into
the Trusteeship Council of Italy in view of the fact that
she recently became a member of the Unlted Nations and has
been an administering authority (over Seomalliland), and
election of Burma to the Council to maintain the balance .
of non-administering members to administering members (with
Italy, there are now 1l administering representativas).25

Reports from the various other trust territories were also

sifted, progress reported in Tanganyika and Ruanda-Urundi,

22+ "reople of Togoland Vote on Taeir Countryt!s
Future," United Nations Review (June, 1956), Vol. 2, No. 12,

Pe 80

22. "Report on Seventeenth Session of Trusteeship
Council,” United Natlons Review (May, 1956), Vol. 2, Koe 11,

Pe 1)4-.
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and a proposed survey of progreas in the African arees an-
noumesi,

In 1955 the Internatlonal Civil Aviation Organiza-
tion called attention to a new international agreement to
limit the lisbillity of alrlines for passengers killed or
injured in flights from one country to another, to be in
force when ratified by thirty countrios.ah The tenth cone
ference of ICAO opened in June, 1956, in Caracas, Venezuelsa,

with an agenda consisting, inter alia, of the problem of

jarisdiction over outer space for satellites, the improve-
ment of communications for jet operation and technical
assistance for countries whose civil aviation is under-
developed, and matters such as landing charges, air meail,
and public air lawe The questlion of interplanstary skyways
and outer space will be studied with a view toward formilat-
ing some sgreement in regard to the questions of soverelignty
and privileges in outer spacee The principle that every
state has complete and exclusive soverelgnty over the air
space leaves the question of whether state soverelignty ex=
tends beyond the bounds of superadjacent air space opene

The problems raised by Jet and turbine-propelled planes are
more immediate since the orulsing speed of planes will
double in-less than five years and altitudes will be much

2. "ICAO, 1955," United Nations Review (April,
1956), Vole 2, Noe 10, pe 2k . ..
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higher. Communications wlll consequently have to be accel-
eratedoas

3¢ Conoclusion

Although the majority of the trusteeship agreements
between the United Nations and Administering Authorities
provide that the trust territories shall be administered as
an integral part of the administering state, there 18 no
implication that the administering state has a claim to
sovereignty to or over the trust territory.26 The relation
of trust or tutelage or fideicommission implies fundamentally
a relation of service and delegation incompatible with any
exclusliveness of rights of sovereignty on the part of the
supervising Statets>! Notwithstanding this fact the terms
of agreements deriving from the arrangements established
before and after creation of trust territories by the United
Nations connote an intentlon to pre-empt for exclusive use
airspace which, in light of the principles of the U. N.
Charter, rightfully belong to the commmnity of nations. The

25 "Alr Parley Faces Issues of Jet Age," New York
Tmes, June 20, 1956, p. 62.

26. Se mity Council 0fficial Records, 2nd Year Noe
23 19h7) - (Jeneral Assembly DoCe December 12,
D )
’ L4 0 .

27« L. Oppenheim, op. olt., pe 237,




advancement of world trade and the progress desired for
prowmotion of harmony and politlcal and comnmercial inter-
eourse necessitate clarification in order that the great
objective of present-day international civil aviation--the
removal of all doubt as to where, how, and in what mammer
international alr commerce may flow between the nations of

the world--may be realized.

-219-
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