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Abstract

Our legal response to transboundary pollution depends not only on the adoption of
preventive measures and regulatory oversight but also on the existence of civil liability
mechanisms. Victims fundamentally seek to hold polluters liable for breaching their
duties or deviating from basic standards of diligence, to obtain redress for the damage
that ensued and to prevent it from continuing. The process becomes difficult, however,
when pollution crosses borders and several domestic regimes are involved. This is where
private international law comes into play.

This thesis investigates the regulatory function of private international law with respect to
transboundary pollution. It uses the International Law Commission’s Principles on the
Allocation of Loss in the Case of Transboundary Harm as a benchmark and assesses
Canadian private international law accordingly. It suggests that states have a duty to
ensure the availability of prompt and adequate compensation for all victims of
transboundary pollution (local or foreign). States must implement domestic measures to
facilitate claims against transboundary polluters. This includes equal access to justice and
equal remedies for all victims. Private international law plays a crucial role in this
context: courts must have jurisdiction to hear cross-border claims and apply a law that is
favourable to compensation under choice of law rules.

This thesis builds from international environmental law to identify preferable rules of
jurisdiction and choice of law for transboundary pollution in the Canadian context. It also
addresses the enforcement of foreign judgments against local polluters. The conclusions
of this thesis have implications for all cross-border environmental litigation, including
climate change litigation against greenhouse gas emitters currently unfolding in domestic
courts around the world.

This research was supported by the Social Sciences and Humanities Research Council of
Canada
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Résumé

Le traitement juridique de la pollution transfrontaliere dépend non seulement de
I’adoption de mesures préventives et de 1’application de la réglementation, mais aussi de
I’existence de mécanismes de responsabilité civile. Les victimes cherchent
fondamentalement a retenir la responsabilité des pollueurs pour le manquement a leurs
obligations ou leur écart par rapport aux normes élémentaires de diligence, obtenir une
indemnisation pour le préjudice subi et faire cesser celui-ci pour I’avenir. Ce processus
devient toutefois difficile lorsque la pollution traverse les frontiéres et que plusieurs
régimes nationaux sont impliqués. C’est ici que le droit international privé entre en jeu.

Cette these examine la fonction régulatrice du droit international privé a 1’égard de la
pollution transfrontaliére. Elle prend comme point de repere les Principes sur la
répartition des pertes en cas de dommage transfrontiére découlant d’activités
dangereuses de la Commission du droit international et évalue le droit international privé
canadien en conséquence. Elle suggére que les Etats ont I’obligation d’assurer la
disponibilité d’une indemnisation prompte et adéquate a toutes les victimes de pollution
transfrontaliére (locale ou étrangére). Les Etats doivent notamment mettre en ceuvre des
mesures pour faciliter les plaintes contre les pollueurs transfrontaliers. Ces mesures
incluent un acces égal a la justice et aux recours de droit interne pour toutes les victimes.
Le droit international privé joue un role crucial dans ce contexte : les tribunaux doivent
posséder la compétence nécessaire pour entendre les litiges internationaux et appliquer
une loi favorable a I’indemnisation en vertu des régles de conflit de lois.

Cette thése formule, a partir du droit international de I’environnement, des régles de
compétence et de droit applicable adaptées au phénomene de la pollution transfrontaliére
dans le contexte canadien. Elle examine également la question de 1’exécution des
jugements rendus a 1’étranger contre des pollueurs locaux. Les conclusions de cette thése
fournissent des legons importantes pour tous les litiges environnementaux
transfrontaliers, incluant les litiges contre des émetteurs de gaz a effet de serre qui se
déroulent actuellement devant les tribunaux nationaux a travers le monde.

Cette recherche a éte financée par le Conseil de recherches en sciences humaines du
Canada
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Foreword

The catalyst for this thesis came during my graduate studies at the University of
Cambridge in 2012-2013. Private international law was my primary research interest at
the time, but | was keen to study environmental issues, which I had not done so far in law
school. | therefore signed up for a class on international environmental law.

Throughout the year, we discussed the international regulation of air and water pollution,
biodiversity, climate change, waste management, nuclear energy, and other fascinating
subjects. It struck me that private actors were involved in almost all areas. It also struck
me that enforcement mechanisms—including liability—were often described as
lacklustre or insufficiently developed in international environmental law. Most textbooks
identified domestic liability regimes as one of the solutions, but only depending on the
rules of private international law in force in any given state. We did not discuss those
rules much further. This is by no means a criticism of the excellent teaching | received at
Cambridge. As with most classes, the vastness of the field prompts difficult choices. But
the connection between the two discipline sparked my interest, particularly given its
superficial treatment in the literature. | was a private international lawyer with a keen
interest in environmental issues and a willingness to delve deeper into international
environmental law. If | ever embarked on a doctoral project, it would be to help fill this
gap. Not for the sake of filling a gap, but to find new ways of approaching the liability
conundrum in international environmental law and to explain exactly how private
international law deals with transboundary environmental problems. This project, |
hoped, would connect with broader work on the role of private international law in global
governance, currently undertaken by private international law scholars around the world.

The project stayed in the back of my mind as I graduated from Cambridge and moved on
to law practice. | eventually returned to McGill to begin my research in 2015. Four years
later, | can say that | answered some of the questions | asked myself when I began to
study international environmental law. | hope that my work convinces other scholars to
study the connections between international environmental law and private international
law, no matter what their primary expertise is.

Montreal, May 2020



GENERAL INTRODUCTION

This thesis concerns clouds of smoke stretching over borders and toxic waste flowing
down international rivers and lakes; facilities located here but emitting greenhouse gas
that affect the lives of millions there; nuclear fallout causing environmental destruction in
multiple territories; and even the legitimate day-to-day operations of a plant located at the
border. Most states have detailed legal regimes regulating incidents that occur within
their borders. Domestic laws impose preventive measures, regulatory oversight and
criminal penalties on polluters, and provide civil remedies to local populations who seek
to take legal action against them.! But the interdependence of natural ecosystems reveals

the obvious transhoundary implications of pollution.? And when pollution spans political

! For a discussion of private actions in Canadian environmental law, see Jamie Benidickson, Environmental
Law, 5th ed (Toronto: Irwin Law, 2019), ch 5 [Benidickson]; CED 4th (online), Environmental Law
(West), “Liability for Environmental Damage: Common Law” (I.1) at § 1-15 (2019); CED 4th (online),
Environmental Law (Ont), “Liability for Environmental Damage: Common Law” (I.1) at § 1-13.3 (2018);
Halsbury’s Laws of Canada (online), Environment, “Civil Liability for Environmental Damage” (1V.1) at
HEN-351ff (2018 Reissue); David Grinlinton, “The Continuing Relevance of Common Law Property
Rights and Remedies in Addressing Environmental Challenges” (2017) 62:3 McGill LJ 633 [Grinlinton];
Marie-Eve Arbour, “Liability Law and Nuisance in the Civil Law Tradition” in LeRoy Paddock, David

L Markell & Nicholas S Bryner, eds, Elgar Encyclopedia of Environmental Law, vol 4: Compliance and
Enforcement of Environmental Law (Cheltenham: Edward Elgar, 2017) 74; Lynda Collins & Heather
McLeod Kilmurray, “Common Law Tools to Protect the Environment” in Paddock, Markell & Bryner,
ibid, 85; Robert Mansell, “Civil Liability for Environmental Damage” in Alastair Lucas, ed, Canadian
Environmental Law, vol 1, 3rd ed (Markham: LexisNexis, 2017) (loose-leaf updated 2019, release 171),
ch 18; Lynda Collins & Heather McLeod-Kilmurray, The Canadian Law of Toxic Torts (Toronto: Canada
Law Book, 2014) [Collins & McLeod-Kilmurray]; Marie-Claude Desjardins & Héléne Mayrand, “Recours
des citoyens en vertu du droit commun” in Dominique Amyot-Bilodeau et al, eds, Recours en droit de
[’environnement (Montreal: LexisNexis, 2014), ch 5; Meinhard Doelle & Chris Tollefson, Environmental
Law: Cases and Materials, 2nd ed (Toronto: Carswell, 2013), ch 2 [Doelle & Tollefson]; Tim Wood,
“Sticks and Carrots: Rylands v Fletcher, CSR, and Accountability for Environmental Harm in Common
Law Jurisdictions” (2012) 91:2 Can Bar Rev 275 [T Wood]; Mario D Faieta, “Civil Liability for
Environmental Torts” in Todd L Archibald & Randall Scott Echlin, eds, Annual Review of Civil

Litigation 2004 (Toronto: Carswell, 2005) 21; Elaine L Hughes, Alastair R Lucas & William A Tilleman,
Environmental Law and Policy, 3rd ed (Toronto: Emond Montgomery, 2003), ch 3—4; Odette Nadon,
“Civil Liability Underlying Environmental Risk-Related Activities in Quebec” (1998) 24 CELR (NS) 141;
Jutta Brunnée, “From a Black Hole into a Greener Future? Comparative Perspectives on Environmental
Liability Law in Quebec and its Reform” in John EC Brierley et al, eds, Mélanges Presented by McGill
Colleagues to Paul-André Crépeau (Cowansville: Yvon Blais, 1997) 155; Mario D Faieta et al,
Environmental Harm: Civil Actions and Compensation (Toronto: Butterworths, 1996) [Faieta et al].

2 See United States of America v lvey (1995), 26 OR (3d) 533 at 549, 1995 CanLll 7241 (Gen Div), aff’d
(1996), 30 OR (3d) 370, 1996 CanLll 991 (CA), leave to appeal to SCC refused, [1997] 2 SCR x [Ivey Gen
Div/CA]; Rv Crown Zellerbach Canada Ltd, [1988] 1 SCR 401 at 436, 1988 CanLlIl 63 [Crown Zellerbach
Canada].



borders, environmental law suddenly becomes unstable.® If the harmful activity happened
in state x but the victim suffered harm in state y, who should be held liable, by whom and
under what set of rules?* As one commentator puts it, “[t]he problem is not only that
pollution and resource degradation cross national borders, but also that decision-making
in one country can affect the environment in another country.”® Transboundary pollution
also overlaps with numerous and often conflicting concerns in international relations:
environmental protection per se but also trade, human rights and armed conflicts, making

it even more difficult to grasp.

In some cases, the absence of an all-encompassing international authority creates
regulatory gaps® which result in the significant under-regulation of transboundary
pollution, particularly in the global commons. In other cases, it creates regulatory overlap
which results in conflicting assertions of extraterritorial authority.” These gaps and
overlaps lead to regulatory competition.® They can also lead in some cases to the much

maligned (but vigorously debated®) race to the bottom in which environmental standards

3 See generally S Jayakumar et al, eds, Transboundary Pollution: Evolving Issues of Law and Policy
(Cheltenham: Edward Elgar, 2015).

41 use the word “victim” in the general sense of the persons affected by transboundary pollution. Victims
become “plaintiffs” or “claimants” when I refer to environmental litigation specifically. The same goes for
the words “polluters” and “defendants™. Note that the word polluter is not meant to be presumptuous or
pejorative, although I am aware of the symbolism surrounding the “victim vs polluter” terminology. I use it
in a general sense, to refer to a person whose activities impact the environment in a way that may or may
not engage liability in private law.

5> Michael Anderson, “Transnational Corporations and Environmental Damage: Is Tort Law the Answer?”
(2002) 41:3 Washburn LJ 399 at 399 [Anderson]. See also Lucas Bergkamp, Liability and Environment:
Private and Public Law Aspects of Civil Liability for Environmental Harm in an International Context (The
Hague: Kluwer Law International, 2001) at 375-83 [Bergkamp].

6 See Robert Wai, “Transnational Liftoff and Juridical Touchdown: The Regulatory Function of Private
International Law in a Global Age” (2002) 40:2 Colum J Transnatl L 209 at 25058 [Wai, “Regulatory
Function™].

7 See Shi-Ling Hsu & Austen L Parrish, “Litigating Canada-U.S. Transboundary Harm: International
Environmental Lawmaking and the Threat of Extraterritorial Reciprocity” (2007) 48:1 Va J Intl L 1 [Hsu &
Parrishl].

8 See Thomas W Merrill, “Golden Rules for Transboundary Pollution” (1997) 46:5 Duke LJ 931 at 968-70
[Merrill].

% See Huiyu Zhao & Robert Percival, “Comparative Environmental Federalism: Subsidiarity and Central
Regulation in the United States and China” (2017) 6:3 Transnatl Envtl L 531 at 541-47; Wai, “Regulatory
Function”, supra note 6 at 255-56; Bergkamp, supra note 5 at 384-85; Merrill, supra note 8 at 969, n 186.



decrease to the benefit of disaggregated private actors moving somewhat autonomously

across jurisdictions.

Gaps and overlaps mean that the persons threatened with or affected by transboundary
pollution face many procedural uncertainties when they seek the liability of a polluter
through litigation. They must determine where to sue for injunctive relief or
compensation. They must assess the applicable law, including the territorial scope of
local environmental statutes. They must deal with the enforcement of a judgment abroad

if the defendant fails to comply and has no assets in the jurisdiction.

The near-mythical Trail Smelter arbitration between Canada and the United States of
America over the toxic fumes of a Canadian facility at the border illustrates the
difficulties associated with this process.*! The case is widely considered a cornerstone of
public international law, but it arose out of a simple private dispute. Old jurisdictional
obstacles stood in the way of a civil lawsuit against the polluter as neither Canadian nor
American courts would have had jurisdiction under the rules of private international law
in force at the time.'? Governments eventually took up the case and initiated an interstate

process which quickly overshadowed an essentially private nuisance dispute.

Arbitrators issued their final award in 1941 but litigation resumed many years later over

the very same smelter, in the midst of a citizen suit under the Comprehensive

10 See Ugljesa Grusi¢, “International Environmental Litigation in EU Courts: A Regulatory Perspective”
(2016) 35 YB Eur L 180 at 187-88 [Grusic].

1 See Trail Smelter Arbitral Decision (United States v Canada) (1941), 3 RIAA 1905, 33:1 AJIL 182 &
35:4 AJIL 684 (ad hoc) [Trail Smelter]; Convention Related to Certain Complaints Arising from the
Operation of the Smelter at Trail, British Columbia, Canada and United States, 15 April 1935, Can TS
1935 No 20, 49 Stat 3245 (entered into force 3 August 1935).

12 See Walter F Baber & Robert V Bartlett, Global Democracy and Sustainable Jurisprudence:
Deliberative Environmental Law (Cambridge, Mass: MIT Press, 2009) at 88; Restatement (Third) of the
Foreign Relations Law of the United States § 601 (1987), as commented by the American Law Institute,
Restatement of the Law, Third: Foreign Relations Law of the United States, vol 2 (St Paul: American Law
Institute, 1987) at 109 [Restatement of Foreign Relations Law]. This is widely reported in the literature,
typically by relying on the account of John Erskine Read, who advised the Canadian Ministry of External
Affairs during the dispute and was later appointed to the International Court of Justice. See Neil Craik,
“Trail Smelter Redux: Transboundary Pollution and Extraterritorial Jurisdiction” (2004) 14:2 J Envtl L &
Prac 139 at 143 [Craik, “Trail Smelter Redux”]; H Scott Fairley, “Private Remedies for Transboundary
Injury in Canada and the United States: Constraints Upon Having to Sue Where You Can Collect” (1978)
10:2 Ottawa L Rev 253 at 255 [Fairley]; John E Read, “The Trail Smelter Dispute” (1963) 1 Can YB Intl L
213 at 222.



Environmental Response, Compensation, and Liability Act (CERCLA)*® and unilateral
action by American authorities. The Pakootas lawsuit targeted the operator of the facility,
Teck Cominco, for the contamination of the United States side of the Columbia River.
The defendant Teck Cominco, argued that the lawsuit inappropriately sought to apply
domestic legislation on Canadian soil. Courts denied Teck Cominco’s extraterritoriality
argument and allowed the lawsuit to proceed in the United States in 2006.1* The judicial
saga continued for years.* In September 2018, the United States Court of Appeals for the
Ninth Circuit held Teck Cominco liable for more than 8 million USD in cleanup costs
incurred by plaintiffs, and the Supreme Court refused to hear the case.® Throughout the
proceedings, the Canadian and British Columbia governments filed briefs in support of
Teck Cominco as amicus curiae.'” Meanwhile, Teck Cominco (now Teck Resources)
faced pressure on other fronts, as American authorities blamed Canadian officials for

withholding information on the contamination of a Montana reservoir connected to

13 See Comprehensive Environmental Response, Compensation, and Liability Act of 1980, Pub L No 96-
510, 94 Stat 2767 (1980) (codified as amended at 42 USC § 9601-9628 (2017)) [CERCLA].

14 See Pakootas v Teck Cominco Metals Ltd, 452 F (3d) 1066, 2006 US App Lexis 13662 (9th Cir 2006),
certiorari denied, 552 US 1095, 128 S Ct 858 (2008) [Pakootas 9th Cir 2006].

15 See Pakootas v Teck Cominco Metals Ltd, 830 F (3d) 975, 2016 US App Lexis 13662 (9th Cir 2016)
[Pakootas 9th Cir 2016] (striking out plaintiffs’ claims of air pollution and remanding the case for
remaining claims of water pollution); Pakootas v Teck Cominco Metals Ltd, 646 F (3d) 1214, 2011 US App
Lexis 15885 (9th Cir 2011) (dismissing plaintiffs’ claim for non-compliance with an administrative order
issued by the EPA). See also Anderson v Teck Metals Inc, 2015 US Dist Lexis 1035, 2015 WL 59100 (WL
Int) (ED Wash 2015) (class action brought by US residents against Teck alleging illnesses linked to heavy
metals exposure—claims partly dismissed on the basis that CERCLA displaces federal common law claims
and that state law public nuisance claims cannot apply extraterritorially).

16 See Pakootas v Teck Cominco Metals Ltd, 905 F (3d) 565, 2018 US App Lexis 26098 (9th Cir 2018),
rehearing denied, 2018 US App Lexis 34173 (9th Cir 2018), certiorari denied, 2019 US Lexis 3928 (USSC)
[Pakootas 9th Cir 2018] (exercising jurisdiction and finding defendant liable for response costs and
attorney fees incurred by plaintiffs).

17 See Pakootas 9th Cir 2018, supra note 17 (Brief for Amicus Curiae the Government of Canada in
Support of Petitioner), online (pdf): Supreme Court of the United States <www.supremecourt.gov>
[perma.cc/S726-7QHP]; Pakootas 9th Cir 2018, supra note 17 (Brief of Amicus Curiae Her Majesty the
Queen in Right of the Province of British Columbia in Support of Petitioner’s Request for Certiorari),
online (pdf): Supreme Court of the United States <www.supremecourt.gov> [perma.cc/UXN5-VMJIX];
Pakootas 9th Cir 2016, supra note 15 (Government of Canada’s Amicus Curiae Brief in Support of
Appellant and for Reversal of the Orders of the District Court), reprinted in Hugh Adsett, “At Global
Affairs Canada in 2015” (2015) 53 Can YB Intl L 435 at 43648, online (pdf): United States Chambers
Litigation Center <www.supremecourt.gov> [perma.cc/BEJ4-VP7F]; Pakootas 9th Cir 2006, supra note 14
(Government of Canada’s Brief as Amicus Curiae in Support of Petitioner), online (pdf): SCOTUS Blog
<www.scotusblog.com> [perma.cc/AU7C-3P5N]; Pakootas 9th Cir 2006, supra note 14 (Brief of Amicus
Curiae Her Majesty the Queen in Right of the Province of British Columbia in Support of Petitioner),
online (pdf): SCOTUS Blog <www.scotusblog.com> [perma.cc/A9TB-RR4V].



watercourses flowing near Teck’s coal facilities in Southern British Columbia.'® The
heated debate that took place in courthouses and among scholars and commentators as a
result of the Pakootas lawsuit (and Teck’s activities generally) shows that while the
stakes in the Trail Smelter saga may have evolved, the legal treatment of the underlying

issue remains frustratingly elusive.

Gaps and overlaps are also amplified by the vast discrepancy in the environmental laws
applied around the globe. Discrepancies may appear minor among developed and friendly
neighbours such as Canada and the United States. After all, regulatory architecture and
enforcement priorities may vary but what is outright prohibited in one is rarely allowed in
the other. Canadian regulations on vehicle emissions, for instance, go as far as to
incorporate American standards by reference.'® Yet the election of President Donald
Trump is a sharp reminder that regulatory harmony is the result of political convenience,
not an inevitable truth. On the one hand, Canada may have weaker standards than the
United States, as illustrated by Pakootas or Canada’s controversial exportation of tar
sands.?’ On the other hand, the Trump administration has dramatically altered the
environmental protection framework in the United States, including by announcing
withdrawal from climate commitments?! and overhauling Obama-era Clean Power Plan,

positioning itself as a strong political ally for the local coal industry.??

These measures have obvious implications for its Northern neighbour. The Canadian
government is reviewing its vehicle emission standards and recently declared that Canada
would not follow EPA’s announced rollback of American standards. Instead, it would

align with the state of California’s own more severe standards,?® currently attacked by the

18 See Bob Weber, “U.S. Officials Accuse Canadians of Delaying Report on Toxins in Transboundary
River”, The Globe and Mail (9 July 2018) A10, also online: <www.theglobeandmail.com>
[perma.cc/TRP6-RXT3].

19 See On-Road Vehicle and Engine Emission Regulations, SOR/2003-2.

20 See Brandon D Cunningham, “Border Petrol: U.S. Challenges to Canadian Tar Sands Development”
(2012) 19:3 NYU Envtl LJ 489.

21 See “Statement by President Trump on the Paris Climate Accord” (1 June 2017), online: White House
<www.whitehouse.gov> [perma.cc/ET8B-PJY9].

22 See Juliet Eilperin & Brady Dennis, “EPA Rolls Back Rule on Carbon Emissions”, The Washington Post
(20 June 2019) A1, also online: <www.washingtonpost.com> [perma.cc/5ZBH-82Z7].

23 See Brandie Weikle, “Canada and California Sign Deal to Cut Vehicle Emissions”, CBC (26 June 2019),
online: <www.chc.ca> [perma.cc/P5CM-SK6J].



Trump administration.?* Faced with the prospect of regulatory discrepancies in several
areas, Canadian businesses lobby to preserve their competitive edge.?> Meanwhile,
Canadian politicians denounce the potentially disastrous consequences of American
budget cuts on cross-border initiatives such as the conservation and restoration of the
Great Lakes ecosystem.?® Environmental groups oppose American measures to expand
offshore drilling, arguing that an oil spill could affect the environment along Canadian
and French (Saint-Pierre-et-Miquelon) shores.?’ Drilling projects on the Canadian side of
the border (in the Great Lakes or the Gulf of St. Lawrence, for instance) pose the same

risk for its neighbours.? The list of potential disputes goes on.

It is too early to tell where this (perhaps temporary) change of political orientation will
lead us in the long run. But the assumption that there are no gaps and overlaps between
friendly and like-minded countries such as Canada and the United States is misleading, if
not entirely false depending on the political context and the intricacies of international
diplomacy.? The Trail Smelter saga demonstrates that clashes between Canada and the
United States have always been a possibility, long before the drastic changes in

environmental policy undertaken by the Trump administration. Policymakers can

24 See Juliet Eilperin & Brady Dennis, “EPA to Curtail California Air Rules”, The Washington Post (18
September 2019) A1, also online: <www.washingtonpost.com> [perma.cc/XXA9-9XKS].

% See The Honourable John P Manley, Business Council of Canada, “Letter to the Prime Minister on
President Trump’s Economic Agenda and the Impact on Canadian Competitiveness” (14 February 2017),
online (pdf): Business Council of Canada <www.thebusinesscouncil.ca> [perma.cc/HZU7-PDTK].

% See Michelle McQuigge, “Canadian, U.S. Politicians Denounce Trump’s Great Lakes Funding Cuts”,
The Globe and Mail (17 March 2017) A14, also online: <www.theglobeandmail.com> [perma.cc/7RXU-
B9QI].

27 See Myléne Créte, “Forages pétroliers en mer: Trudeau appelé a s’opposer a Trump”, La Presse (19
January 2018), online: <www.lapresse.ca> [perma.cc/5RF7-CT3M]; Lisa Friedman, “Trump Moves to
Open Coasts for Oil Drilling”, The New York Times (5 January 2018) A1, also online:
<www.nytimes.com> [perma.cc/U6FL-RNWK].

28 See Stéphanie Roy, “Le projet de loi n° 49 et la responsabilité civile en cas de déversement
d’hydrocarbures extracotiers dans le golfe du Saint-Laurent” (2016) 57:3 C de D 355, reprinted in
Christophe Krolik, ed, Le droit des ressources naturelles et de I’énergie: ou en sommes-nous? Ou allons-
nous? (Montreal: LexisNexis, 2017) 65; Stéphanie Roy, La responsabilité civile pour déversements
d’hydrocarbures: 'exemple d’Old Harry (Cowansville: Yvon Blais, 2016); Noah D Hall, “Oil and
Freshwater Don’t Mix: Transnational Regulation of Drilling in the Great Lakes” (2011) 38:2 Boston
College Envtl Aff L Rev 305 [Hall, “Drilling in the Great Lakes™].

29 See Sean D Murphy, “Prospective Liability Regimes for the Transboundary Movement of Hazardous
Waste” (1994) 88:1 AJIL 24 at 48 [Murphy].



disagree on reasonable environmental priorities, and their policy choices seldom benefit

from scientific certainty.® Regulatory disparities inevitably follow.

Gaps and overlaps affect the prospect of liability, an important means of ensuring
compliance with environmental law. Victims fundamentally seek to hold polluters liable
for breaching their statutory duties or deviating from basic standards of diligence, to
obtain redress for the damage that ensues and to prevent it from continuing.! They can
avail themselves of a variety of causes of action, loosely referred to as environmental
torts.32 But this process becomes particularly difficult when the polluting act and its
consequences do not occur in a single jurisdiction. Environmental laws may clash,
overlap or suffer from a lack of enforcement such that polluters escape liability vis-a-vis

the victims.®?

Addressing this problem ideally requires an international legal regime that prevents as
many gaps and overlaps as possible from arising in the first place. Such international
legal regime could also deal robustly and effectively with the gaps and overlaps that
remain inevitable. This would ensure that transboundary polluters are never in a better
position than local polluters. The issue of liability, however, has proven to be excessively
difficult and controversial in international law. States committed in Stockholm (1972)3

and Rio (1992 and 2012)%* to develop international liability law and compensation for

%0 See Collins & McLeod-Kilmurray, supra note 1 at 17-37.

8L Cf Grusi¢, supra note 10 at 181-82 (environmental litigation is not just about who bears the
environmental risk of economic activities but also the victims’ human rights).

32 See Smith v Inco Ltd, 2012 ONSC 5094, 70 CELR (3d) 150, aff’d 2013 ONCA 724, 79 CELR (3d) 1,
leave to appeal to SCC refused, [2014] 2 SCR vii (accepting that “[the] claim could be described as an
“environmental tort”, which may be a way of describing the collective use of several traditional causes of
action for the purpose of advancing environmental claims™ at para 95).

33 See Wai, “Regulatory Function”, supra note 6 at 251.

34 See Declaration of the United Nations Conference on the Human Environment, 21st Plenary Mtg, in
United Nations Conference on the Human Environment, Report of the United Nations Conference on the
Human Environment: Stockholm: 5-16 June 1972, UN Doc A/CONF.48/14/Rev.1 (1972) 3, Principle 22,
11:6 ILM 1416 [Stockholm Declaration].

3% See Rio Declaration on Environment and Development, UNCED Res 1, 19th Plenary Mtg in United
Nations Conference on Environment and Development, Report of the United Nations Conference on
Environment and Development, Rio de Janeiro, 3—4 June 1992, vol 1, UN Doc A/CONF.151/26/Rev.1(Vol
1) (1992) 2, Annex I, Principle 13, 31:4 ILM 874 [Rio Declaration]. See generally Malgosia Fitzmaurice,
“Principle 13: Liability and Compensation” in Jorge Vifiuales, ed, The Rio Declaration on Environment
and Development: A Commentary (Oxford: Oxford University Press, 2015) 351. At the Rio+20 Summit of
the United Nations Conference on Sustainable Development in 2012, states reaffirmed the principles
expressed in the Rio Declaration and their commitment to fully implement them. See The future we want,



victims of transboundary pollution. Their governments later recognized the importance of

compliance, liability and enforcement in ensuring environmental protection.

States, however, have repeatedly failed to meet their commitments. Today, there is still
no general international liability regime for transboundary pollution.” Early approaches
treated transboundary pollution as a problem of state responsibility.3® But states have
jealously maintained their sovereignty over natural resources and consistently avoided
articulating a clear doctrine of state responsibility for environmental damage.*® Today,
the difficulties in applying the rules of state responsibility to an environmental dispute

remain legion.*® Forty-six years have now passed since Stockholm. Determining whether

GA Res 66/288, UNGAOR, 66th Sess, Supp No 49, UN Doc A/RES/66/288 (2012) Annex at paras 14-18
[Rio+20 Declaration].

3 See Malmo Ministerial Declaration, UNEPGC Dec SS.VI/1, 6th Special Sess, 5th Mtg, UN Doc
UNEP/GC/DEC/SS.VI/1 (2000) at para 3. Meanwhile, the International Law Commission (ILC) undertook
a decades-long project on liability which ended in 2006. For further discussion on this project, see
subsection 1.2.2 below.

37 The ILC’s 2006 Principles on the Allocation of Loss in the Case of Transboundary Harm Arising out of
Hazardous Activities have the basic features of an international liability regime, but they are non-binding
and were met with lukewarm response from the states. For the text of the instrument, see Allocation of loss
in the case of transboundary harm arising out of hazardous activities, GA Res 61/36, UNGAOR, 61st Sess,
Supp No 49, UN Doc A/RES/61/36 (2006) Annex, reprinted in United Nations, The Work of the
International Law Commission, vol 2, 9th ed (New York: UN, 2017) at 418-21 [ILC Principles on the
Allocation of Loss]. See also Consideration of prevention of transboundary harm from hazardous activities
and allocation of loss in the case of such harm, GA Res 74/189, UNGAOR, 74th Sess, Supp No 49, UN
Doc A/RES/74/189 (2019); Consideration of prevention of transboundary harm from hazardous activities
and allocation of loss in the case of such harm, GA Res 71/143, UNGAOR, 71st Sess, Supp No 49, UN
Doc A/RES/71/143 (2016); Consideration of prevention of transboundary harm from hazardous activities
and allocation of loss in the case of such harm, GA Res 68/114, UNGAOR, 68th Sess, Supp No 49, UN
Doc A/RES/68/114 (2013); Consideration of prevention of transboundary harm from hazardous activities
and allocation of loss in the case of such harm, GA Res 65/28, UNGAOR, 65th Sess, Supp No 49, UN Doc
A/RES/65/28 (2010); Consideration of prevention of transboundary harm from hazardous activities and
allocation of loss in the case of such harm, GA Res 62/68, UNGAOR, 62nd Sess, Supp No 49, UN Doc
A/RES/62/68 (2007). For further discussion on the ILC Principles on the Allocation of Loss, see subsection
1.2.2 below.

38 See Glnther Handl, “State Liability for Accidental Transnational Environmental Damage by Private
Persons” (1980) 74:3 AJIL 525; Pierre-Marie Dupuy, La responsabilité internationale des Etats pour les
dommages d’origine technologique et industrielle (Paris: Pedone, 1976); Kenneth B Hoffman, ““State
Responsibility in International Law and Transboundary Pollution Injuries” (1976) 25:3 ICLQ 709; LFE
Goldie, “International Principles of Responsibility for Pollution” (1970) 9:2 Colum J Transnatl L 283; C
Wilfred Jenks, “Liability for Ultra-Hazardous Activities in International Law” (1966) 117 Rec des Cours
99.

% See Noah Sachs, “Beyond the Liability Wall: Strengthening Tort Remedies in International
Environmental Law” (2008) 55:4 UCLA L Rev 837 at 838 [Sachs]; Jutta Brunnée, “Of Sense and
Sensibility: Reflections on International Liability Regimes as Tools for Environmental Protection” (2004)
53:2 ICLQ 351 at 352-54 [Brunnée, “Sense and Sensibility”].

40 See Jacqueline Peel, “Unpacking the Elements of a State Responsibility Claim for Transboundary
Pollution” in Jayakumar et al, supra note 3, 51 at 75-76 [Peel].



these decades of hesitation come from conceptual confusion or a lack of political interest

has become a rhetorical question that simply fails to advance the environmental agenda.

Since Stockholm, states have chosen to focus on preventive measures rather than
compensation or have deliberately avoided state responsibility by imposing civil liability
on private persons (typically the operator of a facility). The International Law
Commission (ILC) took the same stance in its 2006 Principles on the Allocation of Loss.
This set of principles—highly relevant to this thesis—calls for states to ensure the
availability of prompt and adequate compensation for victims of transboundary pollution
and to adjust their rules of private international law accordingly.** They come from a
prominent and authoritative organization mandated by the United Nations (UN) to

promote the codification and progressive development of international law.*?

Relying on civil liability makes sense. While prevention is always preferable, ex post
facto remedies nonetheless help internalize the costs of pollution, provide incentives for
compliance and act as a backup to regulatory efforts.*® Furthermore, the dynamics of
transboundary pollution reflect a conflict between industrial firms—from small operators

to large multinationals**—and private victims, fuelled only indirectly by the states’

41 See ILC Principles on the Allocation of Loss, supra note 37.

42 See Statute of the International Law Commission, GA Res 174 (1), UNGAOR, 2nd Sess, UN Doc A/519
(1947) Annex, art 1(1), reprinted as amended in UN, vol 1, supra note 37 at 283-90 [Statute of the ILC];
Charter of the United Nations, 26 June 1945, 1 UNTS XVI, art 13(1)(a), Can TS 1945 No 7 (entered into
force 24 October 1945).

43 See Sachs, supra note 39 at 845-46; Brunnée, “Sense and Sensibility”, supra note 39 at 365-66.

4 The environmental discourse often focuses on big corporations but as Natasha Affolder suggests, “[t]he
‘private’ sector extends far beyond the handfuls of multinationals that have achieved global name
recognition. A project of ‘greening’ human rights can be deepened, and enriched, by looking beyond the
headline-grabbing visions of saints and sinners, and of multi-billion dollar litigation, to gain an
understanding of how environmental rights and wrongs are constructed through the mundane, and less
examined, day-to-day activities of businesses and private organizations, small and large.” Natasha
Affolder, “Square Pegs and Round Holes? Environmental Rights and the Private Sector” in Ben Boer, ed,
Environmental Law Dimensions of Human Rights (Oxford: Oxford University Press, 2015) 11 at 12-13
[Affolder]. Cf Murphy, supra note 29 (“[i]f claimants are conceptualized as farmers or fishermen seeking
redress for damage from an exporter or generator who is across the globe, the difficulty [of transnational
litigation, ed] is apparent” at 38—39). On the narratives of mass tort litigation, see also Jeff Todd,
“Ecospeak in Transnational Environmental Tort Proceedings™ (2015) 63:2 Kan L Rev 335 [Todd,
“Ecospeak™]; Christopher A Whytock, “Some Cautionary Notes on the “Chevronization” of Transnational
Litigation” (2013) 1:2 Stan J Complex Litig 467; Steven Penney, “Mass Torts, Mass Culture: Canadian
Mass Tort Law and Hollywood Narrative Film” (2004) 30:1 Queen’s LJ 205.



political settings.*> On this view, claiming compensation from a government for pollution
caused by the industry undermines the polluter-pays principle.*® Advancing civil liability
thus seems sensible and realistic given the dearth of sufficiently precise and enforceable
rules binding states. But even this modest alternative approach to state responsibility has
proven difficult to accept. States have rejected most civil liability treaties other than for
marine oil pollution and nuclear incidents. Victims of environmental damage still
struggle to obtain redress while corporations freely externalize the environmental
consequences of their activities in other jurisdictions. Liability for transboundary

pollution remains an “empty abstraction” in international law.*’

Attempts at creating international liability regimes for transboundary pollution ought to
be taken seriously, but optimism has waned after the failure of too many regimes. As
time passed, negotiators gradually put their faith in domestic liability regimes to address

the gaps and overlaps in the regulation of transboundary pollution. Priorities shifted from

5 The seemingly never-ending saga of Canadian waste in the Philippines illustrates how government action
and private action can be inextricably intertwined in a transboundary pollution dispute. In 2013-2014,
Chronic Inc, a Canadian plastic exporter, sent 103 mislabelled containers to the Philippines. The containers
allegedly contained recyclable plastics, but in fact contained unrecyclable mixed waste. Most of the
containers remained unprocessed in the port of Manila for years. Strong diplomatic tensions between
Canada and the Philippines culminated in 2019 with the recall of the Philippino ambassador and consuls-
generals in Canada. The Canadian government arranged for the containers to be shipped back by the
Canadian affiliate of Bolloré, a French shipping company. Canadian officials declared they were weighing
all legal options against Chronic itself (a company which no longer operates). See Michelle Zilio, “Ottawa
to Ship Tonnes of Garbage Back to Canada from Philippines by End of June”, The Globe and Mail (23
May 2019) A3, also online: <www.theglobeandmail.com> [perma.cc/AWM2-CS53]. The saga raises many
questions, including the legality of Chronic’s actions, Canada’s compliance with the international regime
governing the transport of waste and its responsibility in granting exportation permits to Canadian
companies sending waste abroad.

46 See Patricia Birnie, Alan Boyle & Catherine Redgewell, International Law and the Environment, 4th ed
(Oxford: Oxford University Press, 2009) at 222—-23 [Birnie, Boyle & Redgewell]; AE Boyle, “Globalising
Environmental Liability: The Interplay of National and International Law” (2005) 17:1 J Envtl L 3 at 8
[Boyle, “Environmental Liability”’]. See also Priscilla Schwartz, “Principle 16: The Polluter-Pays
Principle” in Vifiuales, supra note 35, 429 at 447. Cf René Lefeber, “The Legal Significance of the
Supplementary Protocol: The Result of a Paradigm Evolution” in Akiho Shibata, ed, International Liability
Regime for Biodiversity Damage: The Nagoya—Kuala Lumpur Supplementary Protocol (Abingdon:
Routledge, 2014) 73 at 76 [Lefeber, “Supplementary Protocol”] (suggesting that the polluter-pays principle
could extend to the state that allowed the polluting activity); Jutta Brunnée, “International Legal
Accountability Through the Lens of the Law of State Responsibility” (2005) 36 Nethl YB Intl L 3 at 36
[Brunnée, “State Responsibility”’] (cautioning against relieving the states from the legal consequences of
their own actions by focusing exclusively on non-state actors).

47 Merrill, supra note 8 at 959; “Developments in the Law: International Environmental Law” (1991) 104:7
Harv L Rev 1484 at 1500; Sanford E Gaines, “International Principles for Transnational Environmental
Liability: Can Developments in Municipal Law Help Break the Impasse?” (1989) 30:2 Harv Intl LJ 311 at
313.
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substantive regulation at an international level to the articulation of minimum procedural
standards destined to be implemented in domestic law. The shift is pragmatic, not
dogmatic. It does not question the legitimacy or adequacy of international environmental
law but settles for the implementation of its underlying policies into domestic law to
achieve a form of accountability that is otherwise out of reach, at least for now.
Environmental liability thus slowly but surely became a laboratory of paramount

importance for the study of the interactions between domestic and international law.

Regulatory coordination under the umbrella of international law can effectively achieve
what we expect from an international liability regime—allocating the burdens and
benefits of activities that are potentially harmful yet condoned by the states for political
or economic reasons.*® It rests on the idea that “the international legal system must be
able to influence the domestic policies of states and harness national institutions in
pursuit of global objectives.”*® But an important piece of the puzzle is still missing. Most
proposals implicitly rely on private international law to facilitate “good” forum shopping:
for instance, how to maintain a claim under the jurisdiction of a domestic court or to
apply a law that is favourable to compensation. In fact, the doctrines designed to
operationalize what the ILC referred to as a duty to ensure prompt and adequate
compensation primarily involve the reform of private international law. Yet little
meaningful dialogue between public and private international law occurs over these
issues. Only one scholar has gone as far as to explicitly link a state’s duty to ensure
prompt and adequate compensation of environmental damage with the procedural
standards found in private international law.%° The connection remains frustratingly

undertheorized.

In this thesis, | argue that a useful and often overlooked way to approach gaps and

overlaps in transboundary environmental protection is by ensuring that private

“8 See Jonas Ebbesson, “Piercing the State Veil in Pursuit of Environmental Justice” in Jonas Ebbesson &
Phoebe Okowa, eds, Environmental Law and Justice in Context (Cambridge: Cambridge University Press,
2009) 270 at 27577 [Ebbesson].

49 Anne-Marie Slaughter & William Burke-White, “The Future of International Law Is Domestic (or, The
European Way of Law)” (2006) 47:2 Harv Intl LJ 327 at 328 [Slaughter & Burke-White].

%0 See René Lefeber, Transboundary Environmental Interference and the Origin of State Liability (The
Hague: Kluwer Law International, 1996) at 26069 [Lefeber, Transboundary Environmental Interference].
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international law reflects the policies entrenched in international environmental law,
particularly that of prompt and adequate compensation. Private international law
“provides rules for governing people, relationships, or situations that in some way or
another cannot be confined within the remit of any one particular [s]tate or territory.”>*
We refer to these rules as “conflict rules”. Private international law, as it is generally
conceived in Canada, has three branches—jurisdiction, choice of law and the recognition
and enforcement of foreign judgments. Jurisdiction refers to the possibility for a domestic
court to hear a transboundary dispute on the basis of a sufficient connection with the
forum. Choice of law refers to the law applied by the court to that dispute (local or
foreign). Foreign judgments refer to the ability of a domestic court to recognize a foreign
civil judgment as if it were its own, such that it can be enforced against the assets of the

defendant in the forum.

Suggesting that private international law offers appropriate tools to deal with the
consequences of transboundary pollution is hardly a novel proposition. But this
proposition depends on an acute understanding of its regulatory function, the
implementation of environmental policy through conflict rules, and the ways in which
this process relates to the articulation of liability standards for transboundary pollution.
Today’s literature lacks this understanding. This thesis fills the gap by providing the
missing piece of the puzzle—one that sheds new light on existing proposals to hold
polluters liable for transboundary pollution—and by treating the ILC Principles on the

Allocation of Loss as the contemporary benchmark that they can be.

In the remainder of this introduction, | introduce my theoretical framework and explain
the scope of my research, my contribution to legal knowledge and the structure of my

thesis.

51 Horatia Muir Watt, “Private International Law’s Shadow Contribution to the Question of Informal
Transnational Authority” (2018) 25:1 Ind J Global Leg Stud 37 at 38 [Muir Watt, “Informal Transnational
Authority”].
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Introduction to theoretical framework

My research finds its inspiration in the ongoing work on private international law and
global governance.>? Current research seeks to improve the response of private
international law to global challenges such as the regulation of transnational corporations
or the protection of natural ecosystems, positing that the field can help deal with those
challenges alongside public law and public international law. Horatia Muir Watt’s work,
for instance, seeks to redefine the role of private international law on the premise that it

can no longer ignore the private causes of injustice affecting the world.5® Her project

52 See Matthias Lehmann, “Regulation, Global Governance and Private International Law: Squaring the
Triangle” (2020) 16:1 J Priv Intl L 1 [Lehmann]; Horatia Muir Watt et al, eds, Global Private International
Law: Adjudication Without Frontiers (Cheltenham: Edward Elgar, 2019); Christopher A Whytock,
“Conflict of Laws, Global Governance, and Transnational Legal Order” (2016) 1 UC Irvine J Intl Transnatl
& Comp L 117; Horatia Muir Watt & Diego P Fernandez Arroyo, eds, Private International Law and
Global Governance (Oxford: Oxford University Press, 2014) [Muir Watt & Ferndndez Arroyo]
(particularly the contributions of Robert Wai and Alex Mills); Laura Carballo Pifieiro & Xandra Kramer,
“The Role of Private International Law in Contemporary Society: Global Governance as a Challenge”
(2014) 7:3 Erasmus L Rev 109. | refer to global governance broadly as “the mechanisms, public or private,
formal or informal, which induce some form of discipline on the part of both institutional and private actors
in the pursuit of their own political and economic goals.” Horatia Muir Watt, “Further Terrains for
Subversive Comparisons: The Field of Global Governance and the Public/Private Divide” in

Pier Giuseppe Monateri, ed, Methods of Comparative Law (Cheltenham: Edward Elgar, 2012) 270 at 272, n
10. See generally Axel Marx & Jan Wouters, eds, Global Governance (Cheltenham: Edward Elgar, 2018);
David Levi-Fleur, ed, The Oxford Handbook of Governance (Oxford: Oxford University Press, 2012).

%3 See Horatia Muir Watt, “Private International Law Beyond the Schism” (2011) 2:3 Transnatl Leg Theory
347 at 347 [Muir Watt, “Beyond the Schism”]. For other important pieces by Muir Watt on related themes,
see eg Horatia Muir Watt, “Globalization and Private International Law” in Jirgen Basedow et al, eds,
Encyclopedia of Private International Law, vol 1 (Cheltenham: Edward Elgar, 2017) 845; Horatia Muir
Watt, “Theorizing Private International Law” in Anne Orford & Florian Hoffmann, eds, The Oxford
Handbook of the Theory of International Law (Oxford: Oxford University Press, 2016) 862 [Muir Watt,
“Theorizing Private International Law”’]; Horatia Muir Watt, “The Relevance of Private International Law
to the Global Governance Debate” in Muir Watt & Fernandez Arroyo, supra note 52, 1; Horatia Muir Watt,
“La globalisation et le droit international privé” in Vincent Heuz¢é, Rémy Libchaber & Pascal de Vareilles-
Sommiéres, eds, Mélanges en [’honneur du Professeur Pierre Mayer (Issy-les-Moulineaux: LGDJ
Lextenso, 2015) 591; Horatia Muir Watt, “Politique du droit international privé: réflexion critique” in
Francgois Collart Dutilleul & Fabrice Riem, eds, Droits fondamentaux, ordre public et libertés économiques
(Bayonne: Institut Universitaire Varenne, 2013) 245; Horatia Muir Watt, “Concurrence ou confluence?
Droit international privé et droits fondamentaux dans la gouvernance globale” in Jacques Foyer et al, eds,
Le droit entre tradition et modernité: mélanges a la mémoire de Patrick Courbe (Paris: Dalloz, 2012) 461,
reprinted in (2013) 27:1/2 RIDE 59; Horatia Muir Watt, “La fonction économique du droit international
privé” (2010) 24:1 RIDE 103 [Muir Watt, “Fonction économique”]; Horatia Muir Watt, “Rome 11 et

les « intéréts gouvernementaux »: pour une lecture fonctionnaliste du nouveau réglement du conflit de lois
en matiére délictuelle” in Sabine Corneloup & Natalie Joubert, eds, Le reglement communautaire

« Rome 11 » sur la loi applicable aux obligations non contractuelles: actes du colloque du 20 septembre
2007, Dijon (Paris: LexisNexis, 2008) 129 [Muir Watt, “Intéréts gouvernementaux’’]; Horatia Muir Watt,
“European Integration, Legal Diversity and the Conflict of Laws” (2005) 9:1 Ed L Rev 6 [Muir Watt,
“European Integration]; Horatia Muir Watt, “Aspects économiques du droit international privé: réflexions
sur I’impact de la globalisation économique sur les fondements des conflits de lois et de juridictions”
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involves the deconstruction of the walls surrounding private international law and the
revision of its centuries-old methods. She posits that “[p]rivate autonomy should be
concerned with responsibility as much as it means freedom of parochialism; [that] voice
should be given to affected communities; [that] multiple legalities should be re-anchored;
[and that] process-based methodology should give way to clear preferences.”®* As |
explain in the first chapter, the regulatory failings of private international law in today’s
globalized world should not be overstated. The discipline already plays a role in the
substantive regulation of transnational actors and phenomena. But we have yet to fully

understand how it can do so in environmental law.

My thesis pushes that debate forward and identifies its implications for the regulation of
transboundary pollution. | investigate civil jurisdiction®® and choice of law to create an
alignment with the objectives pursued by international liability regimes dealing with
transboundary pollution. My argument rests on the idea that private international law has
a substantive regulatory function. This theory, extensively developed by Robert Wai and
Horatia Muir Watt®® and explained in the first chapter below, frames private international
law as a means to preserve and increase global welfare through the allocation of
regulatory authority, in order to respond to important international concerns such as
“distributive justice, democratic political governance, or effective transnational

regulation.”’

Wai’s account of private international law describes regulation as occurring through

touchdown points: domestic sites such as tort law where third parties seek compensation

(2004) 307 Rec des Cours 25 [Muir Watt, “Aspects économiques”]; Horatia Muir Watt, “New Challenges
in Public and Private International Legal Theory: Can Comparative Scholarship Help?” in Mark

van Hoecke, ed, Epistemology and Methodology of Comparative Law (Oxford: Hart, 2004) 271; Horatia
Muir Watt, “Choice of Law in Integrated and Interconnected Markets: A Matter of Political Economy”
(2003) 9:3 Colum J Eur L 383 [Muir Watt, “Political Economy”]; Horatia Muir Watt, “Droit public et droit
privé dans les rapports internationaux (Vers la publicisation des conflits de lois?)” (1997) 41 Arch phil

dr 207 [Muir Watt, “Publicisation”].

5 Ibid at 428.

%5 Hereafter designated simply as jurisdiction unless specifically referring to jurisdiction in public
international law.

% Wai coined the expression “regulatory function of private international law” in an article published in
2002. Muir Watt used it in an article published the next year, crediting Wai for the term. See Wai,
“Regulatory Function”, supra note 6; Muir Watt, “Political Economy”, supra note 53 at 399.

5" Wai, “Regulatory Function”, supra note 6 at 266.
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for the externalities of transnational conduct.>® Thus “[d]ecisions of courts and legislators
can enable regulation of transnational business networks by instituting different kinds of
legal liability and facilitating other forms of direct action by non-state actors.””® His work
ultimately allows us to conceptualize private international law as part of a representative
process relied upon by marginalized individuals and groups to regulate private conduct
and complement domestic public regulation.®® From this perspective, “expanding rather
than limiting such [private] claims is a defensible policy goal to increase possibilities for
contestation of transnational private actors by other private actors.”®! As I explain in the
first chapter, this proposition offers a sound theoretical basis for solving the liability

conundrum in international environmental law.5?

My theoretical framework rests on a particular understanding of the place of public law
within private international law. Indeed, framing private international law as a regulatory
device depends on tight coordination with the public sphere,® particularly in areas such
as competition law, securities law or environmental law. The international ramifications
of the problems tackled in those areas are obvious—a group of multinationals conspiring
to fix the price of goods sold worldwide, for instance, involves transnational private
actors who affect other private actors located in multiple jurisdictions. Those problems
call for solutions typically provided by private international law. State intervention,
however, looms large. The same regulatory statutes—reflective of a state’s public

policy—often gives rise to public enforcement and private litigation. Plaintiffs’ reliance

%8 See ibid.

% See ibid at 268.

60 See Robert Wai, “Transnational Private Law and Private Ordering in a Contested Global Society” (2005)
46:2 Harv Intl LJ 471 at 479-81 [Wai, “Transnational Private Law and Private Ordering”]. For other
important pieces by Robert Wai on related themes, see Robert Wai, “Private v Private: Transnational
Private Law and Contestation in Global Economic Governance” in Muir Watt & Fernandez Arroyo, supra
note 52, 34 [Wai, “Private v Private”]; Robert Wai, “The Interlegality of Transnational Private Law”
(2008) 71:3 Law & Contemp Probs 107; Robert Wai, “Transnational Private Litigation and Transnational
Governance” in Markus Lederer and Philipp S Mdller, eds, Criticizing Global Governance (New York:
Palgrave Macmillan, 2005) 243 [Wai, “Transnational Private Litigation™]; Craig Scott & Robert Wai,
“Transnational Governance of Corporate Conduct Through the Migration of Human Rights Norms: The
Potential Contribution of Transnational “Private” Litigation” in Christian Joerges, Inger-Johanne Sand &
Gunther Teubner, eds, Transnational Governance and Constitutionalism: International Studies in the
Theory of Private Law (Oxford: Hart, 2004) 287 [Scott & Wali].

61 See Wai, “Private v Private”, supra note 60 at 49.

82 For further discussion on the regulatory function of private international law, see subsection 1.3.2 below.
83 See Muir Watt, “Political Economy”, supra note 53 at 401-405; Wai, “Regulatory Function”, supra note
6 at 270.
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on civil causes of action found in regulatory statutes makes it difficult to avoid dealing
with public law in private disputes. Yet public law has always been an awkward fit for

private international law (the infamous public law taboo).5* How to escape this paradox?

For one thing, we should not adhere too closely to the public/private distinction. The
distinction is hard to grasp in a local setting and difficult to work with in private
international law.% Transboundary pollution itself defies easy legal categorization.®
Unlocking the full regulatory potential of private international law with respect to
transboundary pollution requires what Muir Watt called a “mise en perspective
publiciste” of its underlying principles.®” Public law should not only be approached from
the periphery of conflict rules (through stringent and rigid exceptions such as overriding
mandatory laws or the public policy exception) but also from within. Acknowledging and
valuing the role of public law within private international law enhances the effectiveness
of regulatory regimes, promotes a fruitful dialogue between public and private
stakeholders and contributes to a better transboundary regulation of private actors. For
example, the recognition and enforcement of a foreign judgment granting the
reimbursement of cleanup costs pursuant to a foreign regulatory scheme reflects a
legitimate form of regulation anchored in international cooperation.®® This thesis
identifies significant implications for environmental liability in a better understanding of
the regulatory function of private international law and the increasing irrelevance of the

public/private divide within its methodology.

64 See generally Celia Wasserstein Fassberg, “The Public in Private International Law” in Yaéll Emerich,
ed, Le public en droit privé (Cowansville: Yvon Blais, 2019) 23; Horatia Muir Watt, ed, Private
International Law and Public Law (Cheltenham: Edward Elgar, 2015); William S Dodge, “The Public-
Private Distinction in the Conflict of Laws” (2008) 18:2 Duke J Comp & Intl L 371; William S Dodge,
“Breaking the Public Law Taboo” (2002) 43:1 Harv Intl LJ 161; Philip J McConnaughey, “Reviving the
Public Law Taboo in International Conflict of Laws” (1999) 35:2 Stan J Intl L 255; Hans W Baade, “The
Operation of Foreign Public Law” (1995) 30:3 Tex Intl LT 429. See also the sources cited infra note 1049.
8 See Ralf Michaels, “Two Economists, Three Opinions? Economic Models for Private International
Law—Cross-Border Torts as Example” in Jiirgen Basedow & Toshiyuki Kono, eds, An Economic Analysis
of Private International Law (Tubingen: Mohr Siebeck, 2006) 143 at 149.

% See Neil Craik, “Transboundary Pollution, Unilateralism and the Limits of Extraterritorial Jurisdiction:
The Second Trail Smelter Dispute” in Rebecca M Bratspies & Russell A Miller, eds, Transboundary Harm
in International Law: Lessons from the Trail Smelter Arbitration (Cambridge: Cambridge University Press,
2006) 109 at 121 [Craik, “Second Trail Smelter Dispute”]; Craik, “Trail Smelter Redux”, supra note 12 at
152.

57 Muir Watt, “Publicisation”, supra note 53 at 214. See also Lehmann, supra note 52 at 20-21, 29.

% See Ivey, supra note 2.
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Scope of research
Ths section contains six important comments regarding the scope of my research.

1. Law is not the only tool to address transboundary environmental issues. At the
outset, we must recognize the limitations of the law when it comes to studying
transboundary pollution.%® Within international environmental law, it is often difficult to
distinguish law from politics.”® More generally, law is but one method allowing us to
better understand the creation of international liability regimes. Political science and
international relations can also explain how states negotiate them.” It is also possible to
approach transboundary pollution from an economic’ or historical”® perspective, among

other angles.

Several structural barriers may account for law’s struggle to regulate transboundary
pollution: the general lack of seriousness of the damage, the episodic nature of some
forms of transboundary pollution, the conflicting interests at stake or the small number of
states involved in any given scenario.” In economic terms, the costs of a comprehensive

legal regime often exceed its benefits and make them unattractive for states to adopt.”

Nonetheless, there remains compelling reasons to look at transboundary pollution from a

legal perspective. Merrill, for instance, argues that existing legal norms evidently factor

89 See Cameron SG Jefferies, Sara L Seck & Tim Stephens, “International Law, Innovation, and
Environmental Change in the Anthropocene” in Neil Craik et al, eds, Global Environmental Change and
Innovation in International Law (Cambridge: Cambridge University Press, 2018) 1 (“[1]aw, by itself, is not
a panacea” at 7).

0 See Daniel Bodansky, The Art and Craft of International Environmental Law (Cambridge, Mass:
Harvard University Press, 2010) at 13-15 [Bodansky, Art and Craft].

L See Sachs, supra note 39 at 849-67.

72 See Antonio Nicita & Matteo M Winkler, “The Cost of Transnational Accidents: Lessons from Bhopal
and Amoco” (2009) 43:4 J World Trade 683; Andrew R Eckert, Todd Smith & Henry van Egteren,
“Environmental Liability in Transboundary Harms: Law and Forum Choice” (2008) 24:2 JL Econ & Org
434; Kathleen Segerson, ed, Economics and Liability for Environmental Problems (Burlington: Ashgate,
2002).

73 See John D Wirth, Smelter Smoke in North America: The Politics of Transborder Pollution (Lawrence:
University Press of Kansas, 2000); John D Wirth, “The Trail Smelter Dispute: Canadians and Americans
Confront Transboundary Pollution, 1927-1941” (1996) 1:2 Envtl History 34; James R Allum, ““An
Outcrop of Hell”: History, Environment, and the Politics of the Trail Smelter Dispute” in Bratspies &
Miller, supra note 66, 13.

4 See Merrill, supra note 8.

7> See ibid.
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in stakeholders’ cost-benefit analysis because they influence the size of the costs.”® A
better set of norms can also provide the tipping point to successful action.”” Merrill
finally advances a further, perhaps more pragmatic point: “[hJuman energies are best
channel[l]ed in directions where they can have some influence, and with respect to
transboundary pollution this may include consideration of the applicable legal norms.”"®
And when environmental problems devolve into environmental disputes, belligerents use
the law as “the language of dispute, [...] [unwilling] to defend their positions on purely
political or economic grounds; it matter[s] to all that their actions be perceived as
lawful.””® Legal reform thus provides suitable lenses to examine transboundary pollution,

bearing in mind its inherent limitations.%°

2. Liability is not the only way to achieve (and may not even achieve) environmental
protection. This thesis builds on the idea that holding polluters liable for their actions in
private law is a sensible approach to provide victims with remedies and further the
objectives of international liability regimes, assuming we understand how jurisdiction
and choice of law reflect those objectives. This private approach to transboundary
pollution typically unfolds in litigation before domestic courts and between private
parties or public authorities acting in a private-like capacity.®! The International Law
Association (ILA) referred to this process as the transnational enforcement of
environmental law, namely “actions by private persons or non-governmental

organizations (NGOSs) in national courts or administrative bodies to secure compliance

76 See ibid at 989.

" See ibid at 989-90.

"8 1bid at 990.

8 Allen L Springer, Cases of Conflict: Transboundary Disputes and the Development of International
Environmental Law (Toronto: University of Toronto Press, 2016) at 227—28 [Springer].

8 See Jaye Ellis, Book Review of The Environment, Risk and Liability in International Law by Julio
Barboza, (2012) 26 Ocean YB 685 at 689 [Ellis, “Book Review”]; Allen L Springer, “From Trail Smelter
to Devils Lake: The Need for Effective Federal Involvement in Canadian-American Environmental
Disputes” (2007) 37:1 Am Rev Can Stud 77 at 81-86; PS Elder, “Sustainability” (1991) 36:3 McGill LJ
831 at 838-39.

81 Howarth defines private law in this context as “any rule or body of legal rules that purports to govern
legal relationships or disputes between parties who are not acting as state officials or bodies.” His
conception “refers to what the rules themselves purport to do and not directly to the nature of parties, so
that the possibility that a rule might be used additionally to govern a relationship between a citizen and the
state, for example when the state acts as a fisc and not as a sovereign, does not disqualify the rule as a rule
of private law.” David Howarth, “Environmental Law and Private Law” in Emma Lees & Jorge E
Viiiuales, eds, The Oxford Handbook of Comparative Environmental Law (Oxford: Oxford University
Press, 2019) 1091. | subscribe to Howarth’s definition in this thesis.

18



with environmental law, including both national and international, in cases involving
more than one state, or a state and areas beyond the limits of national jurisdiction.”®2
Prominent figures such as the former Secretary General of the Hague Conference on
Private International Law (HCCH) Hans van Loon note that “transnational tort law has
gained increased prominence in environmental matters [and] its role may well further

expand in light of the concerns about climate change.”®?

The transnational enforcement of environmental law involves individuals and
organizations who pursue their own interests. While these individual interests do not
always align with the protection of the environment per se, its proponents argue that
private actions have legitimate regulatory implications. They supplement and can even
replace state intervention. Considerable scholarly debate has occurred over this
proposition and the value of private law as a response to transboundary pollution is by no
means self-evident. Reality poses the first objection. Aside from countries with a strong
litigation culture (the United States comes to mind), private environmental lawsuits rarely
end with a judgment on the merits. Of course, this does not necessarily reflect the number
of actions settled to the satisfaction of the parties. Class actions, for instance, remain an

important vehicle for mass environmental claims in Canada® even though they rarely

8 International Law Association, “Committee on Transnational Enforcement of Environmental Law: First
Report” (2002) 70 Intl L Assn Rep Conf 824 at 825-26 [ILA, “First Report on Transnational Enforcement
of Environmental Law”].

8 Hans van Loon, “The Global Horizon of Private International Law” (2016) 380 Rec des Cours 9 at 98
[Van Loon, “Global Horizon™]. In recent publications, Van Loon repeatedly insists on the importance of
private international law in transboundary environmental disputes. See also, on this point, Hans van Loon,
“The Present and Prospective Contribution of Global Private International Law Unification to Global Legal
Ordering” in Franco Ferrari & Diego P Fernandez Arroyo, eds, Private International Law: Contemporary
Challenges and Continuing Relevance (Cheltenham: Edward Elgar, 2019) 214 at 231-34 [Van Loon,
“Global Legal Ordering”]; Hans van Loon, “Principles and Building Blocks for a Global Legal Framework
for Transnational Civil Litigation in Environmental Matters” (2018) 23:2 Unif L Rev 298 [Van Loon,
“Principles and Building Blocks™].

8 On the value of class actions to pursue environmental claims, see Carrier ¢ Québec (Procureur général),
2011 QCCA 1231 at para 80, [2011] RJQ 1346; Pearson v Inco Ltd (2006), 78 OR (3d) 641 at 672, 2006
CanLll 913 (CA), leave to appeal to SCC refused, [2006] 2 SCR viii; Hollick v Toronto (City), 2001 SCC
68 at paras 35-37, [2001] 3 SCR 158; Western Canadian Shopping Centres Inc v Dutton, 2001 SCC 46 at
para 26, [2001] 2 SCR 534; Nadon c Anjou (Ville), [1994] RJQ 1823 at 1827, 1831-32, 1994 CanLIl 5900
(CA); Comité d’environnement de La Baie InC € Société d’électrolyse et de chimie Alcan Ltée, [1990] RJQ
655 at 661-62, 1990 CanLlIl 3338 (CA), leave to appeal to SCC refused, [1990] 2 SCR xi. On
environmental class actions, see generally Benidickson, supra note 1 at 122—-26; Ward Branch, Class
Actions in Canada, 2nd ed (Toronto: Thomson Reuters, 2019) (loose-leaf updated 2019) at §5.1110; Janet
Walker, Class Actions in Canada: Cases, Notes, and Materials, 2nd ed (Toronto: Emond, 2018), ch 9; Kirk
Baert & Janeta Zurakowski, “The Past, the Present and the Future: Environmental Class Actions in
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reach trial.® But the high settlement rate hides a more fundamental problem. The cost,
complexity and high evidentiary threshold associated with legal proceedings evidently
make it difficult for litigants to claim redress in certain cases (especially small and
recurrent, episodic, incremental or uncertain environmental damage), all the more when
the dispute involves more than a single legal system.® The harsh reality of traditional
litigation easily explains why the body of jurisprudence in countries such as Canada is so
small. In this sense, litigation faces the same fundamental struggle as the law in general

when dealing with transboundary pollution.

As we will see in the first chapter, the case for the regulatory implications of private law
and litigation remains plausible. But legal proposals of this kind should not be treated as a
zero-sum game.®” With respect to transboundary pollution, this zero-sum game translates
most prominently into three counterproductive dichotomies: regulation/liability,
public/private law and domestic/international law. Each dichotomy bears the risk that we
focus on the antagonism of its parts rather than their complex and often understated

relationship.

First, clearing up the conceptual problems associated with liability for transboundary
pollution and emphasizing the potential role of civil liability and litigation does not imply

the rejection of preventive and regulatory approaches. We may disagree on the extent to

Canada” in Colloque national sur I’action collective: développements récents au Québec, au Canada et aux
Etats-Unis (Cowansville: Yvon Blais, 2019) 71; André Durocher, Environnement et actions collectives au
Québec (Cowansville: Yvon Blais, 2019); André Durocher, Environmental Class Actions in Canada
(Toronto: Thomson Reuters, 2018); Collins & McLeod-Kilmurray, supra note 1, ch 11; Christie Kneteman,
“Revitalizing Environmental Class Actions: Quebecois Lessons for English Canada” (2010) 6:2 Can Class
Action Rev 261; Heather McLeod-Kilmurray, “Hollick and Environmental Class Actions: Putting the
Substance into Class Action Procedure” (2002) 34:2 Ottawa L Rev 263.

8 For data on North America, see Catherine Piché, L action collective: ses succes et ses défis (Montreal:
Themis, 2019) at 62-63; Catherine Piché, Le réglement a I’amiable de ’action collective (Cowansville:
Yvon Blais, 2014) at 2, nn 3-4; Catherine Piché, Fairness in Class Action Settlements (Toronto: Carswell,
2011) at 2, nn 3-4. See also Catherine Piché, “Judging Fairness in Class Actions Settlements” (2010) 28:1
Windsor YB Access Just 111 at 115.

8 See Mihail Danov & Paul Beaumont, “Effective Remedies in Cross-Border Civil and Commercial Law
Disputes: A Case for an Institutional Reform at the EU Level” in Paul Beaumont et al, eds, Cross-Border
Litigation in Europe (Oxford: Hart, 2016) 603 at 618.

87 Natasha Affolder used this expression to describe the relationship between public international law and
private standards. See Affolder, supra note 44 at 11; Natasha Affolder, “The Market for Treaties” (2010)
11:1 Chicago J Intl L 160 at 161; Natasha A Affolder, “The Private Life of Environmental Treaties” (2009)
103:3 AJIL 510 at 512.
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which regulation and civil liability respectively contribute to deterrence or environmental
protection, but civil liability plays some role in this process. At a minimum, it “can guide
the implementation and interpretation of regulation, fill gaps in regulatory regimes, and
provide alternative avenues and new innovations to protect environmental values and
incentivize sustainable development of natural resources.”® Simply put, it acts as a safety
valve in case of regulatory or political failure. This thesis deals with the significant public
policy implications of this safety valve in a transboundary context, where gaps and

overlaps increase the chance of state failure.

Second, and in a similar vein, focusing on private remedies does not imply that public
law serves no purpose in regulating transboundary pollution, nor that it is necessarily
ineffective. Scholars rightfully portray environmental law as a hybrid field.%®
Landowners, for instance, used private law as a source of legal remedies long before
states enacted the first comprehensive environmental statutes.®® They too sought to
protect the (their) environment through legal action. Conversely, the claims made by
public authorities for the reimbursement of cleanup costs against polluters often bear all
the characteristics of a private claim, despite being rooted in public law.** This is a

familiar issue for jurists who grapple with the notion of civil and commercial matters®

8 Grinlinton, supra note 1 at 636. On environmental regulation and tort law, see generally Douglas A
Kysar, “The Public Life of Private Law: Tort Law as a Risk Regulation Mechanism” (2018) 9:1 Envtl L 48;
Mark Latham, Victor E Schwartz & Christopher E Appel, “The Intersection of Tort and Environmental
Law: Where the Twains Should Meet and Depart” (2011) 80:2 Fordham L Rev 737; Michael G Faure,
“Regulatory Strategies in Environmental Liability” in Horatia Muir Watt & Fabrizio Cafaggi, eds, The
Regulatory Function of European Private Law (Cheltenham: Edward Elgar, 2009) 129 and the proceedings
of the Ahrens Advanced Torts Seminar held on 19-20 October 2001 at Washburn University School of
Law, Topeka (Kan), United States, (2001) 41:3 Washburn LJ 379-628.

8 See Benidickson, supra note 1 at 6-8; Bergkamp, supra note 5 at 208-11, 471-79. See generally
Mustapha Mekki & Eric Naim-Gesbert, eds, Droit public et droit privé de [’environnement: unité dans la
diversité? Actes du colloque international organiseé a Paris le 12 juin 2015 par [’Université Paris 13—
Sorbonne Paris Cité (Issy-les-Moulineaux: Librairie générale de droit et de jurisprudence, 2016).

% See McLeod & Kilmurray, supra note 1 at 51; Benidickson, supra note 1 at 6-7; Mark Wilde, Civil
Liability for Environmental Damage: Comparative Analysis of Law and Policy in Europe and the US, 2nd
ed (Alphen on the Rhine: Kluwer Law International, 2013) at 3—4 [Wilde]. For a case study of Oregon
farmers who managed the risk of pollution emanating from an aluminum plant through tort law in the
1950s, see Douglas A Kysar & Conor Dwyer Reynolds, “Regulation Through Recourse: Rediscovering
Tort Law as Regulation” (2019) at 13-57, online (pdf): SSRN
<https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3449770> [Kysar & Reynolds].

% See Ivey, supra note 2.

92 See generally Burkhard Hess & Cristian Oro Martinez, “Civil and Commercial Matters” in Basedow et
al, vol 1, supra note 53, 346.
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which defines the scope of the European Union (EU)’s private international law
instruments®® and HCCH conventions,® and another indication of the difficulties
associated with the public/private divide in this area. The same goes for international
environmental law and its combination of public and private approaches to liability.%
The point is not “to pit one discipline against another, or to wage a battle of academic
expertise”,% but to explore the connections between public and private law in the context
of transboundary pollution. Private law remedies can (and should) coexist with other
mechanisms designed to increase public participation in transboundary issues (citizen

submissions under trade agreements, for instance).®’

Third, positing the lack of consensus over existing international instruments pertaining to
state responsibility or treaty-based state/civil liability does not imply that we should stop
working towards an international solution. As Sand puts it, “most transnational
environmental fact situations require a multilevel regulatory approach, because their
“public” international law features tend to be inextricably mixed with equally relevant

aspects of international and comparative private law, commercial law, administrative law,

9 See eg Katia Fach Gomez, “Environmental Liability” in Basedow et al, vol 1, supra note 53, 657 at 661
62 [Fach Gomez]; Grusié, supra note 10 at 199-204; Gerrit Betlem & Christophe Bernasconi, “European
Private International Law, the Environment and Obstacles for Public Authorities” (2006) 122:1 Law Q Rev
124 [Betlem & Bernasconi]. Case law on this point is extensive, albeit not specifically in relation to
environmental law. See eg AB FIyLAL-Lithuanian Airlines v Starptautiska lidosta Riga VAS, C-302/13,
ECLI:EU:C:2014:2319 at paras 23-38, [2014] 5 CMLR 1277; Lechouritou v Dimosio tis Omospondiakis
Dimokratias tis Germanias, C-292/05, [2007] ECR 1-1519 at paras 27-46, [2007] 2 All ER (Comm) 57;
Netherlands State v Riiffer, C-814/79, [1980] ECR 3807 at paras 616, [1981] 3 CMLR 293; LTU
Lufttransportunternehmen GmbH & Co KG v Eurocontrol, C-29/76, [1976] ECR 1541 at paras 3-5, [1977]
1 CMLR 88.

% See Convention on Choice of Court Agreements, 30 June 2005, 44:6 ILM 1294, art 1(1) (entered into
force 1 October 2015), reprinted in Hague Conference on Private International Law, Collection of
Conventions: 1951-2009 (The Hague: Hague Conference on Private International Law, 2009) 476
[HCCH]. See also Convention on the Recognition and Enforcement of Foreign Judgments in Civil or
Commercial Matters, 2 July 2019, art 1(1), online (pdf): Hague Conference on Private International Law
<www.hcch.net> [perma.cc/P2HL-39GR] (not yet in force) [Convention on the Recognition and
Enforcement of Foreign Judgments].

% See Emanuela Orlando, “Public and Private in the International Law of Environmental Liability” in
Frederico Lenzerini & Ana Filipa VVrdoljak, eds, International Law for Common Goods: Normative
Perspectives on Human Rights, Culture and Nature (Oxford: Hart, 2014) 395 [Orlando, “Public and
Private™].

% Muir Watt, “Beyond the Schism”, supra note 53 at 355. See also Jessie Connell, “Trans-National
Environmental Disputes: Are Civil Remedies More Effective for Victims of Environmental Harm?”” (2007)
10:1 Asia Pac J Envtl L 39 at 47.

9 See generally Jeff Todd, “Trade Treaties, Citizen Submissions, and Environmental Justice” (2017) 44:1
Ecology LQ 99 [Todd, “Environmental Justice”].
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human rights, and even criminal law.”% Disputes can also unfold simultaneously in

domestic and international tribunals.®®

Inspired by a growing interest in informal regulatory coordination as an alternative to
multilateral treaty negotiation,'® this thesis seeks to identify how the ideal of prompt and
adequate compensation and its implementation in domestic law depends on a certain
conception of private international law. It does not rest on a demonstration of the
conceptual flaws of other approaches but merely on their failure to achieve consensus.%
Assigning responsibility to the state may still be a valid response to transboundary
pollution, even though international environmental law has a short and ill-defined list of
internationally wrongful acts. It may also be useful to incorporate liability rules into a

wide-ranging treaty. It is simply not the point I am making here.

Overall, “[1]iability for loss or damage is an elementary feature of a legal system” and “an
important part of most systems of environmental law [...].”1% Yet its role in the
implementation, compliance, enforcement and effectiveness of international
environmental law is often misunderstood. States can rely on liability to enforce their
own environmental laws (which sometimes implement international environmental law).
A broader concept, accountability, refers to the oversight and constraint of power against
certain standards. Enforcement through liability is but one way of encouraging
compliance with those laws if deterrence ensues. Liability is not the preferable way to
ensure compliance in all circumstances. Neither does it necessarily guarantee the

effectiveness of the regime, that is, the fulfillment of its objectives. We must bear these

9% pPeter H Sand, “The Evolution of Transnational Environmental Law: Four Cases in Historical
Perspective” (2012) 1:1 Transnatl Envtl L 183 at 186—87 [Sand, “Transnational Environmental Law”].

9 See Christopher Ward, “National and International Litigation: Partners or Competitors?” in Natalie
Klein, ed, Litigating International Law Disputes: Weighing the Options (Cambridge: Cambridge University
Press, 2014) 42.

100 See Robert V Percival, “Global Law and the Environment” (2011) 86:3 Wash L Rev 579 at 585-86. See
also Tseming Yang & Robert V Percival, “The Emergence of Global Environmental Law” (2009) 36:3
Ecology LQ 615.

101 This said, lack of consensus is itself a flaw in an international regime that operates based on consent.

102 Birnie, Boyle & Redgewell, supra note 46 at 216; Boyle, “Environmental Liability”, supra note 46 at 3.
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concepts in mind when we deal with the subject of liability and treat it for what it is: one

way of encouraging compliance with international environmental law.1%

3. Private international law is one discrete aspect of liability. This thesis focuses on
certain specific aspects of liability—ones that traditionally belong to the field of private
international law. Existing literature often addresses all aspects of liability at once—
definition of the harm, choice between fault-based, no-fault, strict and absolute liability,
causation, damage ceilings, insurance coverage, defences, etc. Civil liability treaties are
examined as if they were all in force even though some will never be.*%* My work is
narrower, but no less ambitious. I focus on aspects of civil liability that are unique to
transboundary pollution: jurisdiction and choice of law. I suggest that private
international law can fulfill some of the promises of international liability regimes and

address the gaps and overlaps associated with the regulation of transboundary pollution.

| focus on private international law for substantive and procedural reasons. Substantively,
private international law can level the playing field by allocating regulatory authority to
either weaken or strengthen regulatory oversight on polluters and impact the likelihood of
compensation for victims.1® As we will see, it is inextricably bound to the regulation of
transboundary pollution itself. Procedurally, issues of private international law are likely
to arise first in any dispute brought to impose liability on a transboundary polluter. Courts
must have jurisdiction to hear the dispute. And even before a lawsuit is filed, victims

have to assess which law applies in order to determine the existence of a cause of action

103 On the distinction between implementation, compliance, enforcement and effectiveness, see for instance
the seminal piece of Edith Brown Weiss, “Understanding Compliance with International Environmental
Agreements: The Baker’s Dozen Myths” (1999) 32:5 U Rich L Rev 1555 at 156266, reprinted in Peter H
Sand, ed, International Environmental Agreements (Cheltenham: Edward Elgar, 2019).

104 See Sachs, supra note 39 (“[s]urprisingly, international law scholars have largely overlooked the lack of
ratifications of civil liability treaties and have instead engaged in micro-level analysis of individual treaties,
examining design issues such as the choice between strict liability and fault-based liability, the types of
environmental harm that should trigger liability, channeling of liability to certain operators, and the
implications of governmental permits for private liability. But expertly designed treaties have little
relevance if they do not attract adherents, and only a handful of scholars have mentioned the lack of entry
into force as a significant problem in this field of law” at 840).

105 See Ebbesson, supra note 48 at 282.
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and the remedies available in that forum.'% Resolving these issues is crucial to the

viability of environmental actions.

| do not suggest that victims invariably get—or should get—relief once they pass
jurisdictional and choice of law hurdles. Nor do | suggest that we cast aside other
fundamental debates such as the practicality of fault-based liability or the difficulties in
establishing causation. Liability for transboundary pollution continues to be a complex
and elusive topic and more work ought to be done than what a single thesis can achieve.
Victims’ prospects of success will also vary according to the complexity of the
environmental phenomenon at stake: from an easily identifiable source of pollution to a
global ecological problem with no obvious causation—climate change being the pinnacle

litigation challenge.'” But issues of private international law will arise in all cases. If we

106 See Carmen Otero Garcia-Castrillon, “International Litigation Trends in Environmental Liability: A
European Union-United States Comparative Perspective” (2011) 7:3 J Priv Intl L 551 at 565 [Garcia-
Castrillén].

197 In Canada, see Dustin W Klaudt, “Can Canada’s “Living Tree” Constitution and Lessons from Foreign
Climate Change Litigation Seed Justice and Remedy Climate Change?”” (2018) 31:3 J Envtl L & Prac 185;
James Rendell, “Urgenda Foundation v The State of the Netherlands: Precedents and Pitfalls of an
Innovative Approach to State Liability for Climate Change” in Stanley D Berger, ed, Key Developments in
Environmental Law 2017 (Toronto: Thomson Reuters, 2017) 139; Martin Olszynski, Sharon Mascher &
Meinhard Doelle, “From Smokes to Smokestacks: Lessons from Tobacco for the Future of Climate Change
Liability” (2017) 30:1 Geo Envtl L Rev 1 [Olszynski, Mascher & Doelle]; Michael Slattery, “Pathways
from Paris: Does Urgenda Lead to Canada?” (2017) 30:3 J Envtl L & Prac 241; Andrew Gage &
Margaretha Wewerinke, “Taking Climate Justice into Our Own Hands: A Model Climate Compensation
Act” (1 December 2015), online (pdf): West Coast Environmental Law <www.wcel.org>
[perma.cc/WQB6A-8J6T] [Gage & Wewerinke]; Cameron Jefferies, “Filling the Gaps in Canada’s Climate
Change Strategy: “All Litigation, All the Time...?””” (2015) 38:5 Fordham Intl LJ 1371; McLeod &
Kilmurray, supra note 1, ch 12; Sue Vern Tan, “Private International Law: A Backdoor to Coherence in
Climate Change Litigation?” (7 November 2015), online: Centre for International Governance Innovation
<www.cigionline.org> [perma.cc/E96F-2RRD]; Andrew Gage & Michael Byers, “Payback Time? What
the Internationalization of Climate Litigation Could Mean for Canadian Oil and Gas Companies” (1
October 2014), online (pdf): West Coast Environmental Law <www.wcel.org> [perma.cc/C4JX-XUHP]
[Gage & Byers]; Karine Pélofty, “Kivalina v Exxonmobil: A Comparative Case Comment” (2013) 9:1
JSDLP 121 [Pélofty]; Craig Brown & Sara Seck, “Insurance Law Principles in an International Context:
Compensating Losses Caused by Climate Change” (2013) 50:3 Alta L Rev 541; Hugh S Wilkins, “The
Justiciability of Climate Change: A Comparison of US and Canadian Approaches” (2011) 34:2 Dal LJ 529;
Meinhard Doelle, Dennis Mahony & Alex Smith, “Canada” in Richard Lord et al, eds, Climate Change
Liability: Transnational Law and Practice (Cambridge: Cambridge University Press, 2011) 525 [Doelle,
Mahony & Smith]; John Terry, “Litigation” in Dennis Mahony, ed, The Law of Climate Change in Canada
(Aurora: Canada Law Book, 2010) (loose-leaf updated 2019, release 23), ch 16; Julia Schatz, “Climate
Change Litigation in Canada and the USA” (2009) 18:2 RECIEL 129; Ava Murphy & Shi-Ling Hsu,
“Climate Change Litigation: Inuit v The U.S. Electricity Generation Industry”, Educational Case Study
(Faculty of Law, University of British Columbia, 2008), online (pdf): University of British Columbia
Faculty of Law <www.allard.ubc.ca> [perma.cc/7ZF6-N2M5]; Shi-Ling Hsu, “A Realistic Evaluation of
Climate Change Litigation Through the Lens of a Hypothetical Lawsuit” (2008) 79:3 U Colo L Rev 701
[Hsu]; Deborah Curran, “Climate Change Backgrounder” in Doelle & Tollefson, supra note 1, 747.
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are to take the alternatives to international liability regimes seriously, including for more
difficult problems such as climate change, then we ought to design workable mass claim
procedures and pay more attention to preliminary steps on the way to a trial on the

merits. 108

This is especially true given the many purposes of litigation beyond compensation: to
prevent damage, to mobilize public interest, to highlight legislative deficiencies and to
provide a forum where citizens can be heard should their political representatives not be
listening.1%° The harmful impacts of otherwise desirable economic activities primarily
bear upon distributive justice, which depends in turn on sound procedural frameworks.1
Crucial to this thesis is the argument that substantive environmental policy can (and

should) inform these procedural frameworks.

Finally, a word about the main components of Canadian private international law and
their relevance here. Choice of law is fundamental in the articulation of substantive
liability standards for transboundary pollution. Yet scholars have devoted far more
attention to jurisdictional issues such as the possibility for victims harmed in one state to
get access to the courts of another (typically, the state in which the polluting activity
takes place) or vice versa. Ubiquitous references to the Trail Smelter arbitration (in which
victims could not sue in Canada for jurisdictional reasons) and the proliferation of
international conventions on access to justice and public participation have also

contributed to this distortion.

108 See Philippe Sands & Jacqueline Peel with Adriana Fabra & Ruth MacKenzie, Principles of
International Environmental Law, 4th ed (Cambridge: Cambridge University Press, 2018) at 804 [Sands &
Peel].

109 See Wai, “Transnational Private Law and Private Ordering”, supra note 60 at 481-82; Paul R Muldoon,
David A Scriven & James M Olson, Cross-Border Litigation: Environmental Rights in the Great Lakes
Ecosystem (Toronto: Carswell, 1986) at 10-11 [Muldoon, Scriven & Olson].

110 See Ellis, “Book Review”, supra note 80 at 688. See also Christian Huglo, “International Law and
Environmental Stakes: The Influence of International Law on the Development of Personal Liability of
Private Individuals in the Case of Environmental Damage” in Yann Kerbrat & Sandrine Maljean-Dubois,
eds, The Transformation of International Environmental Law (Paris: Pedone, 2011) 269 at 271; Ebbesson,
supra note 48 at 275-77. Cf Cinnamon Carlarne & JD Colavecchio, “Balancing Equity and Effectiveness:
The Paris Agreement & the Future of International Climate Change Law” (2019) 27:2 NYU Envtl LJ 107
[Carlarne & Colavecchio] (“[c]limate action and scholarship, in particular, has tended to focus on
distributive issues [...], to the neglect of other principles at the heart of the environmental justice movement
including concerns about corrective, procedural, and social justice” at 122).
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Focusing on jurisdiction is not misguided. First, jurisdiction intersects with several
important principles of international environmental law, chiefly access to justice and
public participation. Second, the law does not always clearly locate where transboundary
pollution occurs for jurisdictional purposes. Victims face real challenges if they sue
outside their home jurisdiction—unfamiliarity with the foreign legal system and the costs
of bringing a lawsuit abroad, to name a few—even when the foreign court does have
jurisdiction.'** Finally, connecting factors in jurisdictional rules sometimes overlap with
the ones used to designate the applicable law, reminding us that the various components

of private international law do not exist in complete isolation from one another.?

On the other hand, many things have changed since the Trail Smelter arbitration. The
recent history of Canada-United States environmental litigation shows a greater
willingness from both sides to assert jurisdiction, regardless of the uncertainty
surrounding the localization of torts. Jurisdictional obstacles are no longer strong enough
to prevent litigation, and it is doubtful that courts would endorse them unreservedly.
As early as 1986, a research project on cross-border environmental litigation led by the
Canadian Environmental Law Research Foundation similarly concluded that “residents of

the Great Lake Basin [were] in a reasonably better position to involve themselves in

111 See Edward A Purcell Jr, “Geography as a Litigation Weapon: Consumers, Forum-Selection Clauses,
and the Rehnquist Court” (1992) 40:2 UCLA L Rev 423 at 446-49.

112 See Club Resorts Ltd v Van Breda, 2012 SCC 17 at para 16, [2012] 1 SCR 572 [Van Breda]. But see
Newfoundland and Labrador (Attorney General) v Uashaunnuat (Innu of Uashat and of Mani-Utenam),
2020 SCC 4, [2020] SCJ No 4 (QL) [Uashaunnuat] (recalling that “the parallels between the rules
governing conflicts of law and conflicts of jurisdiction are imperfect and conflicts of law rules should not
be directly transposed onto the rules governing jurisdiction™ at para 19); Chevron Corp v Yaiguaje, 2015
SCC 42 at paras 38-41, [2015] 3 SCR 69 [Chevron SCC 2015] (limiting the scope of Van Breda to the
assumption of direct jurisdiction in tort disputes, and refusing to extend it to the recognition and
enforcement of foreign judgments).

113 See Rémy Kinna, “Non-Discrimination and Liability for Transhoundary Acid Mine Drainage Pollution
of South Africa’s Rivers: Could the UN Watercourses Convention Open Pandora’s Mine?” (2016) 41:3
Water Intl 371 at 378 [Kinna], citing Alan Boyle, “Human Rights and the Environment: Where Next?”
(2012) 23:3 Eur J Intl L 613 at 638 [Boyle, “Where Next”]; Noah Hall et al, “Great Lakes Emerging Legal
Issues Regarding the International Boundary Waters Treaty and the Great Lakes Water Quality Agreement”
(2010) 34:2 Can-US LJ 193 at 224 (comments by Noah Hall) [Hall et al]; Hsu, supra note 107 at 760; Hsu
& Parrish, supra note 7 at 33-39; Austen L Parrish, “Trail Smelter Déja Vu: Extraterritoriality,
International Environmental Law, and the Search for Solutions to Canada-U.S. Transboundary Water
Pollution Disputes™ (2005) 85:2 BUL Rev 363 at 387-92 [Parrish]; Friedrich K Juenger, “Environmental
Damage” in Campbell McLachlan & Peter Nygh, eds, Transnational Tort Litigation: Jurisdictional
Principles (Oxford: Clarendon Press, 1996) 201 at 202-203.

27



cross-border legal proceedings than expected.”!'* | reach an even more positive
conclusion in the second chapter, after careful examination of the modern jurisdictional

framework for torts in Canada.

The bottom lime is this: we must address the jurisdictional implications of transboundary
pollution without overstating the obstacles faced by victims today. We must also pay
greater attention to the conceptual challenges posed by choice of law and

extraterritoriality, two points extensively discussed here.

4. Transboundary pollution entails that an act occurred in one place and had
conseguences in another. What exactly do | mean by transboundary pollution? Is
dumping toxic waste into a lake the same as diverting a watercourse or emitting
greenhouse gas into the atmosphere? What about stocking hazardous substances or
carrying them across borders? Treaties and other legal instruments usually entail a precise
definition of some form of transboundary pollution: medium of transmission, human or
natural cause, accidental or routine event, threshold of harm, type of damages
recoverable, etc. This thesis takes a different path by addressing transboundary pollution
through a different discipline with its own reasoning, that of private international law.
This requires a general idea of what transboundary pollution entails only for
characterization purposes, that is, to determine whether it falls under tort law, property

law or another category of conflict rules.!t®

Every legislative piece or scholarly work comes with its own definition of transboundary
pollution. Merrill describes it as “[...] a physical externality or spillover that crosses state
lines. More precisely, transboundary pollution occurs when a potentially harmful
environmental agent is released in one political jurisdiction (the source state) and
physically migrates through a natural medium such as air, water, or soil to another

political jurisdiction (the affected state).”'® Transboundary pollution has four defining

114 Muldoon, Scriven & Olson, supra note 109 at 349.

115 See Pilar Dominguez Lozano, Book Review of La responsabilidad civil derivada de la contaminacion
transfronteriza ante la jurisdiccion estatal by Ana Crespo Hernandez, (2002) 91:2 Rev crit dr int privé 395
at 397, Pierre Bourel, “Un nouveau champ d’exploration pour le droit international privé conventionnel: les
dommages causés a ’environnement” in L ‘internationalisation du droit: mélanges en [’honneur de Yvon
Loussouarn (Paris: Dalloz, 1994) 93 at 98-100 [Bourel].

116 Merrill, supra note 8 at 968.
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features in international law: “(1) [a] physical relationship between the activity concerned
and the damage caused; (2) human causation; (3) a certain threshold of severity that calls

for legal action; and (4) transboundary movement of the harmful effects.”*’

Notorious examples of transboundary pollution where private individuals were (or could
have been) involved include the Trail Smelter saga,!'® the Mines de Potasse d’Alsace
dispute over the discharge of waste salts in the Rhine!!® and the Baia Mare cyanide spill
in Romania.*?° Transhoundary pollution can involve individuals in two neighbouring
countries, a region, a continent or the whole planet depending on how diffuse the problem
is. For our own purposes, transboundary pollution simply entails that the harmful act or
activity occurs in one place and that the damage occurs either partly in that place and
partly in another, or completely in another. The first scenario is the most common
because transboundary pollution typically involves continuous damage beginning in one
place and eventually crossing a border. The second scenario recalls the classic example of
a gun fired across a border by a person in state x, causing an injury to a person in state
y.12 Here, the act and the injury are completely disassociated. Both scenarios, however,
involve a foreign element—a legally relevant point of contact with a foreign state—

which triggers the rules of private international law.??

117 Hangin Xue, Transboundary Damage in International Law (Cambridge: Cambridge University Press,
2003) at 4 [Xue].

118 See Trail Smelter, supra note 11; Pakootas 9th Cir 2006, supra note 14.

119 See Handelskwekeriz GJ Bier BV v Mines de Potasse d’Alsace SA, C-21/76, [1976] ECR 1-1735, [1977]
1 CMLR 284 [Mines de Potasse d’Alsace].

120 See United Nations Environment Programme & Office for the Coordination of Humanitarian Affairs,
“Cyanide Spill at Baia Mare Romania: UNEP/OCHA Assessment Mission” (March 2000), online (pdf):
ReliefWeb <www.reliefweb.int> [perma.cc/2Q76-RS3X]; International Task Force for Assessing the Baia
Mare Accident, “Report of the International Task Force for Assessing the Baia Mare Accident” (December
2000), online (pdf): European Union <www.europa.eu> [perma.cc/RL8U-3GKU]. See also Springer, supra
note 79, ch 4; Alexander Szakats, “Cross-Border Pollution—Private International Law Problems in
Claiming Compensation” (2001) 32:3 VUWLR 609; Stephen Stec et al, “Transboundary Environmental
Governance and the Baia Mare Cyanide Spill” (2001) 27:4 Rev Cent & E Eur L 639; Cédric Lucas, “The
Baia Mare and Baia Borsa Accidents: Cases of Severe Transboundary Water Pollution” (2001) 31:2 Envtl
Pol’y & L 106.

121 This is a classic example, but not a trivial one. The Supreme Court of the United States recently issued a
judgment in a case involving a United States States border patrol agent who fired his weapon on American
soil across the United States-Mexico border, killing a Mexican teenager on Mexican soil. See Hernandez v
Mesa, 140 S Ct 735, 206 L Ed (2d) 29 (2020).

122 On the definition of foreign element, see Dell Computer Corp v Union des consommateurs, 2007 SCC
34 at paras 25-37, [2007] 2 SCR 801 [Dell Computer].
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The specific notion of environmental damage is as hard to grasp as the general notion of
transboundary pollution. Civil liability treaties typically compensate injuries to human
health or property, economic losses such as deprivation of profits, as well as the cost of
preventive and restoration measures.?® Environmental or ecological damage (damage to
the environment) is sometimes distinguished from so-called traditional damage (damage

to persons or property).?4

| refer to all of the above as environmental damage resulting from pollution, and
sometimes use the words harm or injury as synonyms.*? | do not claim that this simple
nomenclature is a one size-fits-all. The notion of environmental damage poses great
conceptual difficulties.*?® A study of private international law, such as this thesis, simply
presupposes that the applicable law will determine the threshold, categories and scope of
recoverable damage and the remedies available, including monetary awards and

injunctions.

This thesis focuses on ensuring prompt and adequate compensation to direct victims of
environmental damage. Damage to the global commons, however, raises special
considerations, chiefly the existence of an interest to sue without having personally
suffered damage. As Anderson observes, “[e]xisting civil liability regimes are reasonably
good at awarding compensation for personal injury and damage to property, are
somewhat sclerotic and inflexible in making awards for pure economic loss, but are
downright clumsy and inflexible in making awards for environmental goods and

processes outside the market.”?”

Damage to the global commons realistically go beyond the scope of this thesis. It is

indeed difficult to see how conflict rules could efficiently deal with the problem in the

123 See Sachs, supra note 39 at 851.

124 See United Nations Environment Programme, Division of Environmental Policy Implementation,
Liability and Compensation Regimes Related to Environmental Damage: A Review (Nairobi: UNEP, 2003)
at 12 [UNEP].

125 See Lefeber, Transhoundary Environmental Interference, supra note 50 at 16.

126 See generally Michael Bowman & Alan E Boyle, eds, Environmental Damage in International and
Comparative Law: Problems of Definition and Valuation (Oxford: Oxford University Press, 2002).

127 See Anderson, supra note 5 at 410.
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absence of an actual conflict between two or more legal orders.? This said, excluding
the global commons does not diminish the relevance of private international law.
Problems such as climate change can be approached not only as a global regulatory
challenge, but also as distinct occurrences of transboundary damage calling for private

remedies in certain circumstances.?®

| also exclude from my analysis another category of transboundary environmental
damage, that is, local pollution caused by a private actor with some degree of connection
to a foreign entity. Infamous cases such as Bhopal,**° Cambior*®! and Chevron,** for
instance, involved transnational corporations that caused environmental damage abroad
through the actions of their subsidiaries, agents or other related entities.*> In this
scenario, the laws of both states may vary dramatically with respect to environmental
protection and the enforcement of environmental law by public authorities. The damage,
however, remains local. We often use the terms “human rights litigation” when referring

to lawsuits initiated against corporations in such circumstances.

| see two reasons to focus on transboundary pollution per se (a subset of torts which |

describe in this thesis as complex, transboundary or involving pure transboundary

128 5ee Marc Fallon, Bénédicte Fauvarque-Cosson & Stéphanie Francq, “Le régime du risque transfrontiere
de la responsabilité environnementale: en marche vers un droit spécial des conflits de lois?” in Geneviéve
Viney & Bernard Dubuisson, eds, Les responsabilités environnementales dans [’espace européen: point de
vue franco-belge (Brussels: Bruylant, 2006) 547 at 602 [Fallon, Fauvarque-Cosson & Francq].

129 See Sachs, supra note 39 at 901. See generally Cinnamon Carlarne, “Delinking International
Environmental Law and Climate Change” (2014) 4:1 Mich J Envtl & Adm L 1; Hari M Osofsky, “Is
Climate Change “International™? Litigation’s Diagonal Regulatory Role” (2009) 49:3 Va J Intl L 585.

130 See Re Union Carbide Corp Gas Plant Disaster at Bhopal, India in December 1984, 809 F (2d) 195,
1987 US App Lexis 1186 (2nd Cir 1987), certiorari denied, 484 US 871, 108 S Ct 199 (1987) [Bhopal] (gas
leak at a pesticide plant in India resulting in thousands of deaths).

131 See Recherches internationales Québec ¢ Cambior Inc, 1998 CanLl1l 9780, [1998] QJ No 2554 (QL)
(Sup Ct) [Cambior] (cyanide spill in a Guyana facility partly owned by a Canadian mining company).

132 See Yaiguaje v Chevron Corporation, 2018 ONCA 472, 141 OR (3d) 1, leave to appeal to SCC refused,
38183 (4 April 2019) [Chevron CA 2018]; Chevron SCC 2015, supra note 112 (pollution caused by oil
exploitation in Ecuador).

133 See also Garcia v Tahoe Resources Inc, 2017 BCCA 39, 407 DLR (4th) 651, leave to appeal to SCC
refused, [2017] 1 SCR xviii [Tahoe Resources]; Nevsun Resources Ltd v Araya, 2020 SCC 5, [2020] SCJ
No 5 (QL) [Nevsun Resources SCC]; Das v George Weston Ltd, 2018 ONCA 1053, 43 ETR (4th) 173,
leave to appeal to SCC refused, 38529 (8 August 2019) [George Weston CA]; Choc v Hudbay Minerals
Inc, 2013 ONSC 1414, 116 OR (3d) 674 [Hudbay Minerals]; Anvil Mining Ltd ¢ Association canadienne
contre 'impunité, 2012 QCCA 117, [2012] RJQ 153, leave to appeal to SCC refused, [2012] 3 SCR v
[Anvil Mining]; Piedra v Copper Mesa Mining Corporation, 2011 ONCA 191, 332 DLR (4th) 118; Yassin
v Green Park International Inc, 2010 QCCA 1455, 322 DLR (4th) 232, leave to appeal to SCC refused,
[2011] 1 SCR vi.
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damage, insofar as the act and the injury occur in different places). First, international
liability regimes typically limit their own scope to pure transboundary damage. For
example, the ILC Principles on the Allocation of Loss apply to hazardous activities
conducted in one state and having an impact in another.3* The Kiev Liability Protocol
similarly limits its scope to damage suffered in a state other than where an industrial
accident occurred.® This wording excludes any damage occurring within the limits of a
single state, regardless of the person who caused it, where that person might be formally
domiciled and whether it has any connections to a foreign state or corporation.
International liability regimes reflect the direction in which states have gone to address
the problem over the years. | think it is sensible to locate my research within these
parameters, particularly since I do not question the legitimacy of an international

response.

Second, human rights litigation raises other considerations that are rarely found in
liability instruments. They can involve the direct liability of a parent company for the
wrongdoing of its subsidiary as a matter of corporate law, or its compliance with

standards of corporate social responsibility.**® Claims also often combine environmental

134 See International Law Commission, “Report of the Commission to the General Assembly on the work of
its fifty-eight session” (UNGAOR, 61st Sess, Supp No 10, UN Doc A/61/10 (2006)) in Yearbook of the
International Law Commission 2006, vol 2, part 2 (New York: UN, 2013) 1 at 63, para 10 (UN Doc
AJ/CN.4/SER.A/2006/Add.1), as noted by the UNGA in Report of the International Law Commission on the
work of its fifty-eighth session, GA Res 61/34, UNGAOR, 61st Sess, Supp No 49, UN Doc A/RES/61/34
(2006) [Commentary to the ILC Principles on the Allocation of Loss].

135 See Protocol on Civil Liability and Compensation for Damage Caused by the Transboundary Effects of
Industrial Accidents on Transboundary Waters, 21 May 2003, Joint Dec 1 in United Nations Economic
Commission for Europe, Meeting of the Parties to the Convention on the Protection and Use of
Transboundary Watercourses and International Lakes and to the Convention on the Transboundary Effects
of Industrial Accidents, Report of the 2nd joint special session held at Kiev (Ukraine) on 21 May 2003, UN
Doc ECE/MP.WAT/12 & ECE/CP.TEIA/10 (2003) Annex (not yet in force) [Kiev Liability Protocol]. The
Kiev Liability Protocol was adopted under the Convention on the Transboundary Effects of Industrial
Accidents, 17 March 1992, 2105 UNTS 457, UKTS 2003 No 5, 31:6 ILM 1333 (entered into force 19 April
2000) [Industrial Accidents Convention] and the Convention on the Protection and Use of Transboundary
and International Lakes, 17 March 1992, 1936 UNTS 269, UKTS (Misc) 1995 No 5, 31:6 ILM 1313
(entered into force 6 October 1996) [Helsinki Convention].

136 See in particular Hudbay Minerals, supra note 133. In that case, Ontario courts dismissed a motion to
strike an action alleging the direct liability of a Canadian mining company for the actions of its subsidiary
in Guatemala. The case was one of the few that survived pre-trial obstacles in Canada, and the first to
suggest a potential duty of care for Canadian parent corporations in relation to the wrongdoing of their
subsidiaries. The law on this issue is also evolving in the United Kingdom. See Vedanta Resources plc v
Lungowe, [2019] UKSC 20 at paras 42-62, [2019] 3 All ER 1013 [Vedanta Resources]; AAA v Unilever
plc, [2018] EWCA Civ 1532 at paras 35-41, [2018] All ER (D) 87; Okpabi v Royal Dutch Shell plc, [2018]
EWCA Civ 191 at paras 84-131, [2018] Bus LR 1022; Thomson v Renwick Group plc, [2014] EWCA Civ
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considerations with other basic human rights, which makes it perilous to address one in
isolation. Finally, private international law problems unfold differently in that context.
The jurisdiction of the court typically flows from the domicile of the corporate
wrongdoer rather than the territorial connections with the polluting activity or the damage
suffered by the victim.*®” The doctrine of forum non conveniens (the ability of a court to
decline to exercise its jurisdiction in favour of a more appropriate forum, a doctrine to
which I come back in the second chapter) may also raise a bigger obstacle to the

plaintiffs’ case if the defendant’s corporate domicile is the only connection to the forum.

Third, human rights litigation is already well documented in Canada. Scholars have
addressed the topic at length, in relation to various human rights violations such as

torture, forced labour and violent repression of protests, to name only a few.3® Many

635 at paras 24-40, [2014] 2 BCLC 97; Chandler v Cape plc, [2012] EWCA Civ 525 at paras 62-81,
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Rights, Involvement, and Remedy (Toronto: LexisNexis, 2019) at 20—40; Amissi Melchiade Manirabona,
“Toward Barrier Removal for Transnational Human Rights Litigation in Canadian Courts” in Amissi
Melchiade Manirabona & Yenny Vega Cardenas, eds, Extractive Industries and Human Rights in an Era of
Global Justice: New Ways of Resolving and Preventing Conflicts (Toronto: LexisNexis, 2019) 39
[Manirabona, “Barrier Removal”]; Geneviéve Saumier, “L’ouverture récente des tribunaux canadiens aux
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Advantage by Penelope Simons & Audrey Macklin, (2014) 11:2 JSDLP 357; Chilenye Nwapi, “Resource
Extraction in the Courtroom: The Significance of Choc v Hudbay Minerals Inc for the Future of
Transnational Justice in Canada” (2014) 14 Asper Rev Intl Bus & Trade L 121; Susana C Mijares Peia,
“Human Rights Violations by Canadian Companies Abroad: Choc v Hudbay Minerals Inc” (2014) 5:1
UWO J Leg Stud 3; Penelope Simons & Audrey Macklin, The Governance Gap: Extractive Industries,
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have advocated for tougher home-state regulation of corporate actors.**® The media has
reported on the issue.'*® The Canadian justice system itself has become accustomed to
dealing with high-profile cases, particularly those involving the mining industry. Canada
remains a leading capital market for the mining industry and the home of the majority of

Human Rights and the Home State Advantage (London: Routledge, 2014); Sean ED Fairhurst & Zoé
Thoms, “Post-Kiobel v Royal Dutch Petroleum Co: Is Canada Poised to Become an Alternative Jurisdiction
for Extraterritorial Human Rights Litigation?” (2014) 52:2 Alta L Rev 389 [Fairhurst & Thoms]; Sara L
Seck, “Transnational Judicial and Non-Judicial Remedies for Corporate Human Rights Harms: Challenges
of and for Law” (2013) 31:1 Windsor YB Access Just 177; Chilenye Nwapi, Litigating Extraterritorial
Corporate Crimes in Canadian Courts (D.Phil Thesis, University of British Columbia Faculty of Law,
2012) [unpublished] [Nwapi]; Geneviéve Saumier, “Commentaire sur Anvil Mining” (2013) 9:1 JSDLP
145; Geneviéve Saumier, “PILAGG in Practice: Two Examples of Concrete Steps” (September 2013),
online (pdf): Private International Law as Global Governance eSeries <blogs.sciences-po.fr/pilagg>
[perma.cc/ZDAB-8QCD] [Saumier, “PILAGG”]; Francois Larocque, Civil Actions for Uncivilized Acts:
The Adjudicative Jurisdiction of Common Law Courts in Transnational Human Rights Proceedings
(Toronto: Irwin Law, 2010) [Larocque]; James Yap, “Corporate Civil Liability for War Crimes in Canadian
Courts: Lessons from Bil’in (Village Council) v Green Park International Ltd” (2010) 8:2 J Intl Crim
Justice 631; Jonathan Horlick et al, “American and Canadian Civil Actions Alleging Human Rights
Violations Abroad by Oil and Gas Companies” (2008) 45:3 Alta L Rev 653; Francois Larocque, “Recent
Developments in Transnational Human Rights Litigation: A Postscript to Torture as Tort” (2008) 46:3
Osgoode Hall LJ 605; Robert McCorquodale & Penelope Simons, “Responsibility Beyond Borders: State
Responsibility for Extraterritorial Violations by Corporations of International Human Rights Law” (2007)
70:4 Mod L Rev 598; Caroline Davidson, “Tort au Canadien: A Proposal for Canadian Tort Legislation on
Gross Violations of International Human Rights and Humanitarian Law” (2005) 38:5 Vand J Transnatl L
1403; Trevor CW Farrow, “Globalization, International Human Rights and Civil Procedure” (2003) 41:3
Alta L Rev 671 [Farrow]; Craig Scott, ed, Torture as Tort: Comparative Perspectives on the Development
of Transnational Human Rights Litigation (Oxford: Hart, 2001) [Scott]; Craig Forcese, “Deterring
“Militarized Commerce”: The Prospect of Liability for Privatized Human Rights Abuses” (2000) 31:2
Ottawa L Rev 171 [Forcese].

139 Sara Seck has been a notable advocate of this approach in Canada. See Sara L Seck, “Home State
Regulation of Environmental Human Rights Harms as Transnational Private Regulatory Governance”
(2012) 13:12 German LJ 1363 [Seck, “Home State Regulation™]; Sara L Seck, “Home State Responsibility
and Local Communities: The Case of Global Mining” (2008) 11 Yale Human Rts & Dev LJ 177 [Seck,
“Local Communities”]; Sara L Seck, “Unilateral Home State Regulation: Imperialism or Tool for Subaltern
Resistance?” (2008) 46:3 Osgoode Hall LJ 565; Sara L Seck, “Environmental Harm in Developing
Countries Caused by Subsidiaries of Canadian Mining Corporations: The Interface of Public and Private
International Law” (1999) 37 Can YB Intl L 139 [Seck, “Environmental Harm”]. As she explains, however,
“continued reference to extraterritoriality in relation to home state jurisdiction may serve only to disguise
the existence of real territorial links that provide a solid if preliminary justification for the reasonable
exercise of home state jurisdiction.” Seck, “Local Communities”, ibid at 186-87. On this point, see also
Sara L Seck, “Moving Beyond the E-Word in the Anthropocene” in Daniel S Margolies et al, eds, The
Extraterritoriality of Law: History, Theory, Politics (Abingdon: Routledge, 2019) 49.

140 See eg Bill Curry, “New Watchdog Can Probe Conduct of Firms Operating Abroad”, The Globe and
Mail (18 January 2018) A8, also online: <www.theglobeandmail.com> [perma.cc/2PWN-UBQ?2]; Melinda
Maldonado, “Mining for the Truth”, Maclean’s 127:27 (14 July 2014) 42, also online: <www.macleans.ca>
[perma.cc/6PWS-7KB2].
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the world’s mining companies.*! Since the groundbreaking Cambior case,'*> human
rights cases involving mining companies have proliferated in the country.*** Meanwhile,
recent decisions of the Supreme Court of the United States shut the doors of the country’s
courthouses to many foreign litigants under the Alien Tort Statute.** This may herald a

new era of litigation in friendlier countries such as Canada.'*®

Courthouses are the primary battleground for now,*® but elected officials can facilitate
litigation through legislative reform. Canada’s Justice for Victims of Terrorism Act, for
instance, allows victims of terrorism to bring an action in damages in Canada against a
foreign state whose immunity was lifted, a listed entity or another person, no matter
where the act was committed.'#’ The Act follows the spirit of the ATS but limits its scope
to terrorism. Taking a broader approach, federal member of Parliament Peter Julian (New

Democratic Party) tabled a private bill mirrored after the ATS to allow tort claims based

141 See Government of Canada, “Doing Business the Canadian Way: A Strategy to Advance Corporate
Social Responsibility in Canada’s Extractive Sector Abroad” (2014) at 2, online (pdf): Global Affairs
Canada <www.international.gc.ca> [perma.cc/548W-4JL6].

142 See Cambior, supra note 131. That case was the first lawsuit brought by foreign plaintiffs against a
Canadian mining corporation for human rights-related wrongdoing: Recherches internationales Québec v
Cambior Inc, 1999 CanLll 12022 at para 20, [1999] JQ no 1581 (QL) (Sup Ct).

143 See the sources cited supra 133.

144 gee Alien Tort Statute, 28 USC § 1350 (2017) [ATS]; Jesner v Arab Bank plc, 138 S Ct 1386, 200 L Ed
(2d) 612 (2018); Kiobel v Royal Dutch Petroleum Co, 569 US 108, 133 S Ct 1659 (2013) [Kiobel]; Sosa v
Alvarez-Machain, 542 US 692, 124 S Ct 2739 (2004). Much has already been said about this jurisprudence.
As Muir Watt points out, it participates in a form of “defensive territorialism” which is more political than
theoretical. See Horatia Muir Watt, “Discours sur les méthodes du droit international privé (des formes
juridiques de I’inter-altérité)” (2018) 389 Rec des Cours 9 at 125-33, reprinted in vol 35 of the Procket
Books of the Hague Academy of International Law (Leiden: Koninklijke Brill, 2019); Horatia Muir Watt,
“Hospitality, Tolerance, and Exclusion in Legal Form: Private International Law and the Politics of
Difference” (2017) 70:1 Current Leg Probs 111 at 129-30.

145 See Pamela K Bookman, “Litigation Isolationism” (2015) 67:5 Stan L Rev 1081 at 1116-19; Pamela K
Bookman, “Once and Future U.S. Litigation” in Paul B Stephan, ed, Foreign Court Judgments and the
United States Legal System (Leiden: Brill Nijhoff, 2014) 35 at 41-42. On the decline of international
litigation in the United States, see the empirical findings of Marcus S Quintanilla & Christopher A
Whytock, “The New Multipolarity in Transnational Litigation: Foreign Courts, Foreign Judgments, and
Foreign Law” (2011) 18:1 Sw J Intl L 31 at 32-35; Christopher A Whytock, “The Evolving Forum
Shopping System” (2011) 96:3 Cornell L Rev 481.

146 See Nevsun Resources SCC, supra note 133 at paras 60-132 (where the Supreme Court of Canada
concluded that it was not “plain and obvious” that the common law could not recognize a domestic remedy
for corporate violations of customary international law).

147 See Justice for Victims of Terrorism Act, SC 2012, ¢ 1, s 2, s 4; Tracy v Iran (Information and Security),
2017 ONCA 549, 415 DLR (4th) 314, leave to appeal to SCC refused, [2018] 1 SCR vii. See Order
Establishing a List of Foreign State Supporters of Terrorism, SOR/2012-170 (lifting Iran’s and Syria’s
immunity for the purposes of terrorism proceedings in domestic courts, under the State Immunity Act, RSC
1985, ¢ S-18, 5 6.1(2)).
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on violations of international law.*® The bill features a cause of action for transboundary
pollution alongside causes of action for torture, slavery and other egregious human rights
violations.*® The bill has made little progress in Parliament thus far,**° but recurring
reports of foreign misconduct should keep corporate accountability on the political

agenda for the foreseeable future.

These developments are part of an already vigorous academic and social discussion. My
contribution lies elsewhere. This said, the debate over liability for transboundary
pollution shares some of the underlying themes and features of human rights litigation.
Retired Supreme Court of Canada Justice lan Binnie called judges to “rethink some of the
doctrines that stand in the way of granting relief” in human rights litigation.*! The same
line of reasoning is often seen with respect to transboundary pollution. It is not a
coincidence that the ILC referred to the Bhopal tragedy (a case involving local damage
caused by the subsidiary of a foreign corporation) to explain the notion of prompt and
adequate compensation in cases of pure transboundary damage.**?> Fundamentally, both
topics challenge private international law and question whether it sufficiently protects the

interests of the individual as opposed to comity and other state-centric interests.>

148 See Bill C-331, An Act to amend the Federal Courts Act (international promotion and protection of
human rights), 2st sess, 42nd Parl, 2015 (first reading 14 December 2016) [Bill C-331]; Bill C-323, An Act
to amend the Federal Courts Act (international promotion and protection of human rights), 1st Sess, 41st
Parl, 2011 (first reading 5 October 2011), reinstated 2nd Sess, 41st Parl, 2013 (16 October 2013); Bill C-
354, An Act to amend the Federal Courts Act (international promotion and protection of human rights),
2nd Sess, 40th Parl, 2009 (first reading 1 April 2009), reinstated 3rd Sess, 40th Parl, 2010 (3 March 2010);
Bill C-492, An Act to amend the Federal Courts Act (international promotion and protection of human
rights), 2nd Sess, 39th Parl, 2007 (first reading 10 December 2007).

149 5ee Bill C-331, supra note 148, cl 1(2)(0).

150 A general federal election was held on 21 October 2019 and the bill will need to be retabled during the
first session of the forty-third Parliament.

151 The Honourable lan Binnie, “Judging the Judges: “May They Boldly Go Where Ivan Rand Went
Before™” (4th Coxford Lecture delivered at the Faculty of Law, University of Western Ontario, London
(Ont), Canada, 16 February 2012), (2013) 26:1 Can JL & Jur 5 at 18. For other interventions on the same
topic, see The Honourable Ian Binnie, “Foreword” in Simons & Macklin, supra note 138, xi; The
Honourable lan Binnie, “An Interview with the Honourable Justice lan Binnie” (2012) 44:3 Ottawa L Rev
571 at 587-91; Justice lan Binnie, “Legal Redress for Corporate Participation in International Human
Rights Abuses: A Progress Report” (2009) 38:4 Brief 44.

152 See Seck, “Home State Regulation™, supra note 139 (noting that the ILC Principles on the Allocation of
Loss “do refer to the Bhopal gas disaster, a primary example of the problem of transnational environmental
harm, in four different contexts, suggesting a certain ambiguity as to their scope” at 1370, n 36).

153 On the state-centric perspective of private international law, see Roxana Banu, “A Relational Feminist
Approach to Conflict of Laws” (2017) 24:1 Mich J Gender & L 1 at 10—15; Roxana Banu, “Assuming
Regulatory Authority for Transnational Torts: An Interstate Affair? A Historical Perspective on the
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5. Canada offers an ideal setting to study transboundary pollution. The first chapter of
this thesis engages with international environmental law in a way that cuts across all
jurisdictions. The remainder of the thesis focuses on Canadian private international law, a
primarily domestic body of law.** Canada is a federation in which each province and
territory is considered a distinct state for the purposes of private international law.*>®
Unlike the United States, Canada does not have a general body of so-called federal
common law, except for specific matters such as Aboriginal title.X*® Canadian private
international law is essentially provincial.*>" Quebec comprehensively codified its rules
of private international law in the Civil Code of Quebec. Other provinces resort to the

common law and particular statutes.

Canadian Private International Law Tort Rules” (2013) 31:1 Windsor YB Access Just 197 at 200. See also
Upendra Baxi, “Some Newly Emergent Geographies of Injustice: Boundaries and Borders in International
Law” (2016) 23:1 Ind J Global Leg Stud 15 at 23 [Baxi, “Newly Emergent Geographies of Injustice”].

154 On the connections between public and private international law, see in particular the work of Alex
Mills, “Connecting Public and Private International Law” in Duncan French, Kasey McCall-Smith &
Verdnica Ruiz Abou-Nigm, eds, Linkages and Boundaries in Private and Public International Law
(Oxford: Hart, 2018) 13; Alex Mills, “Variable Geometry, Peer Governance, and the Public International
Perspective on Private International Law” in Muir Watt & Fernandez Arroyo, supra note 52, 34; Alex
Mills, “Rediscovering the Public Dimension of Private International Law” (2011) 24 Hague YB Intl L 11;
Alex Mills, The Confluence of Public and Private International Law: Justice, Pluralism and Subsidiarity in
the International Constitutional Ordering of Private Law (Cambridge: Cambridge University Press, 2009);
Alex Mills, “The Private History of International Law” (2006) 55:1 ICLQ 1. Cf Roxana Banu, Nineteenth
Century Perspectives in Private International Law (Oxford: Oxford University Press, 2018) (whose work
suggests that “[u]nderstanding the limitations of this association [with public international law] in the
history of [private international law] would prevent us from romanticizing just any kind of appeal to
connecting the two fields” at 291-92).

155 See Civil Code of Quebec, CQLR ¢ CCQ-1991, art 3077, para 1 [CCQ]; Van Breda, supra note 112 at
para 21; Samson v Holden, [1963] SCR 373 at 378, 1963 CanLll 65 [Samson].

156 See PS Knight Co Ltd v Canadian Standards Association, 2018 FCA 222 at para 120, 161 CPR (4th)
243, leave to appeal to SCC refused, 38506 (23 May 2019); Caisse populaire Desjardins de I’Est de
Drummond v Canada, 2009 SCC 29 at para 81, [2009] 2 SCR 94, Deschamps J, dissenting; Roberts v
Canada, [1989] 1 SCR 322 at 339-40, 1989 CanLll 122 [Roberts]; H Patrick Glenn, “Divided Justice?
Judicial Structures in Federal and Confederal States” (1995) 46:5 SCL Rev 819 at 830-31.

157 See Claude Emanuelli, Etude comparative sur le droit international privé au Canada (Montreal: Wilson
& Lafleur, 2019) at para 1 [Emanuelli, Etude comparative]; H Patrick Glenn, “Justice Louis LeBel and the
Private International Law of a Diverse Federation” (2015) 70 SCLR (2d) 47 at 47, reprinted in Dwight
Newman & Malcolm Thorburn, eds, The Dignity of Law: The Legacy of Justice Louis LeBel (Markham:
LexisNexis, 2015) 47; Geneviéve Saumier, Book Review of Statutory Jurisdiction: An Analysis of the Court
Jurisdiction and Proceedings Transfer Act by Vaughan Black, Stephen GA Pitel & Michael Sobkin, (2013)
9:2 J Priv Intl L 349 at 349-50. The words “Canadian private international law” should therefore be
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| have several reasons to focus on Canadian law. First, Canada’s federal nature means
that transboundary pollution can occur even within its borders. Provinces have legislative
competence to regulate certain environmental matters.'®® Interprovincial pollution can in
fact create serious conflicts. The diverging views of Alberta and British Columbia on the
Trans Mountain interprovincial pipeline, for instance, show that tensions can occur even
among close neighbours in a single country.™® The controversy surrounding Quebec
construction companies surreptitiously transferring contaminated soil to Ontario to avoid
compliance with the more stringent laws of Quebec also highlights the problems with
environmental enforcement across provincial borders.'®° Interprovincial pollution can in
fact be even more complex than international pollution due to the constitutional
constraints limiting the provinces’ extraterritorial legislative reach.®! Equally
challenging problems occurred in the early twentieth century in the United States, when
states began to invoke the Supreme Court’s original jurisdiction over interstate disputes

to litigate pollution or water diversion claims against other states.*6

Second, Canada shares with the United States the longest international border on the

planet and the world’s largest surface freshwater system on which millions of Canadians

158 See generally R v Hydro-Québec, [1997] 3 SCR 213, 1997 CanLll 318 [Hydro-Québec]; Friends of the
Oldman River Society v Canada (Minister of Transport), [1992] 1 SCR 3, 1992 CanLlI 110.

19 See Reference Re Environmental Management Act (British Columbia), 2019 BCCA 181, 434 DLR (4th)
213, appeal filed to the SCC as of right, 38682 (14 June 2019) (where the British Columbia Court of
Appeal invalidated a provincial statute imposing environmental requirements which impacted the
expansion of the Trans Mountain pipeline—a federal undertaking—from Alberta to British Columbia);
Tsleil-Waututh Nation v Canada (Attorney General), 2018 FCA 153, 21 CELR (4th) 1 (where British
Columbia intervened in support of First Nations’ request that federal approval of the project be set aside,
while Alberta intervened in support of Trans Mountain and federal authorities).

160 See Englobe Corp ¢ 9299-2742 Québec inc (Gestion OFA Environnement), 2017 QCCS 598, [2017] JQ
no 1253 (QL), aff’d 2019 QCCA 533, [2019] JQ no 2298 (QL), leave to appeal to SCC refused, 38612 (29
August 2019) [Englobe].

161 See Interprovincial Co-operatives v R (1975), [1976] 1 SCR 477, 1975 CanLlII 212 [Interprovincial Co-
operatives SCC]. For further discussion on the provincial power to regulate transboundary pollution, see
subsection 3.2.3.2.2.2 below.

162 See US Const art 111, § 2, cl 3; City of Milwaukee v Illinois, 451 US 304, 101 S Ct 1784 (1981);
Wisconsin v Illinois, 449 US 48, 101 S Ct 557 (1980); Illinois v City of Milwaukee, 406 US 91, 92 S Ct
1385 (1972); Ohio v Wyandotte Chemicals Corp, 401 US 493,91 S Ct 1005 (1971) [Wyandotte
Chemicals]; Wisconsin v Illinois, 388 US 426, 87 S Ct 1774 (1967); Wisconsin v Illinois, 289 US 395, 53 S
Ct 671 (1933); Wisconsin v Illinois, 281 US 696, 50 S Ct 331 (1930); Wisconsin v Illinois, 281 US 179, 50
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227 US 678, 35 S Ct 752 (1915); Georgia v Tennessee Copper Co, 237 US 474, 35 S Ct 631 (1915);
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and Americans rely.%® This is an ideal setting to study transboundary pollution.

Contaminants move in both directions and the two sides deal with transboundary issues
through a wide variety of legal and political means.'®* While the two governments—as
well as Mexico—generally cooperate in a peaceful setting, incidents do happen and can

lead to litigation.

This history of Canada-United States environmental litigation goes much beyond the
Trail Smelter arbitration. Some incidents did end in arbitration, such as the Gut Dam case
involving a Canadian structure that affected the water flows of Lake Ontario and the St.
Lawrence River and caused damage to American property.2% Others ended with amicable
interstate settlements, such as the Cherry Point incident involving a Liberian tanker
discharging 12,000 gallons of crude oil while unloading at a refinery in the state of

Washington, severely polluting the Canadian coast.®® But there is also an extensive

163 See Noah D Hall, “Transboundary Pollution: Harmonizing International and Domestic Law” (2007)
40:4 Mich JL Reform 681 at 682—683 [Hall, “Transboundary Pollution”]. Hall has worked extensively on
Canada-United States environmental issues. See eg Noah D Hall, “Drilling in the Great Lakes”, supra note
28; Hall et al, supra note 113 at 219-25; Noah D Hall, “Political Externalities, Federalism, and a Proposal
for an Interstate Environmental Impact Assessment Policy” (2008) 32:1 Harv Envtl L Rev 49 [Hall,
“Political Externalities”]; Noah D Hall, “Introduction: Canada-United States Transboundary Environmental
Protection” (2009) 26 Windsor Rev Legal Soc Issues 1; Noah D Hall, “The Evolving Role of Citizens in
United States-Canadian International Environmental Law Compliance” (2007) 24:1 Pace Envtl L Rev 131
[Hall, “Citizens”]; Noah Hall, “Bilateral Breakdown: U.S.-Canada Pollution Disputes” (2006) 21:1 Nat
Resources & Envt 18 [Hall, “Bilateral Breakdown”].

164 For a study of environmental governance in North America generally, see Robert G Healy, Debora L
VanNijnatten & Marcela Lopez-Vallejo, Environmental Policy in North America: Approaches, Capacity
and the Management of Transboundary Issues (Toronto: University of Toronto Press, 2014). For a study
focused on environmental disputes specifically, see Catherine A Cooper, “The Management of
International Environmental Disputes in the Context of Canada-United States Relations: A Survey and
Evaluation of Techniques and Mechanisms” (1986) 24 Can YB Intl L 247 [Cooper].

165 See Agreement on the Settlement of Claims Relating to Gut Dam, Canada and United States, 18
November 1968, 19:6 USTA 7863, TIAS No 6624 (entered into force 18 November 1968); Canada-United
States Settlement of Gut Dam Claims: Report of the Agent of the United States Before the Lake Ontario
Claims Tribunal, 27 September 1968, 8:1 ILM 118; Agreement Concerning the Establishment of an
International Arbitral Tribunal to Dispose of United States Claims Relating to Gut Dam, Canada and
United States, 25 March 1965, 607 UNTS 141, Can TS 1966 No 22, 4:3 ILM 468 (entered into force 11
October 1966). Relevant documents are reprinted in Cairo AR Robb, ed, International Environmental Law
Reports, vol 1: Early Decisions (Cambridge: Cambridge University Press, 1999) at 386.

166 See ““Statement on Cherry Point Oil Spill and Representations to United States Government Arising
Therefrom”, House of Commons Debates, 28-4, vol 4 (8 June 1972) at 2955 (Mitchell Sharp), reprinted in
ALC de Mestral, “Practice in International Law During 1972 as Reflected in Resolutions of the House of
Commons and in Government Statements in the House of Commons” (1973) 11 Can YB Intl L 314 at 333—
34 [Statement on Cherry Point Oil Spill].

39



history of civil litigation between the two countries, which, practitioners say, has turned

into a noticeable trend in recent years.®’

Some disputes involve victims of pollution in one state suing a private polluter in the
other through class actions or individual proceedings. This is the scenario I am the most
interested in. | already mentioned the Pakootas case as an example.®® Several others
exist. For instance, a Canadian Mohawk band sued in the United States two corporations
that operated aluminum plants in the state of New York, alleging that the plants emitted
airborne pollutants which settled on the Canadian side of the border where they lived.®°
An Ontario resident brought a private prosecution against a Detroit electricity provider
that operated two coal-fired power plants in Eastern Michigan which contaminated the
St-Clair River with mercury.’® Another group of Ontario residents settled a lawsuit
against the company’s ancestor for transboundary air pollution.*’* Yet another group of
Ontario residents sued three American steel manufacturers that operated seven plants
across the Detroit River from Canada, claiming that the noxious air pollutants emitted

from their facilities represented a nuisance for Canadians.!’?

Public authorities have also had their share of court time. Ontario intervened in
proceedings brought in the United States by public authorities against a chemical
company for pollution of Lake Ontario due to a landfill located next to a drinking-water
treatment plant.1”® Ontario sued the City of Detroit, a municipal and a private corporation

to stop the construction of a municipal trash incinerator that would have affected air

167 See Marc McAree & Joanna Vince, “When Complying with the Law in Your Own Backyard Is Not
Enough: Cross-Border United States and Canada Environmental Litigation” (2013) 42:2 Brief 57 [McAree
& Vince]; Jeffrey Gracer, Dennis Mahony & Tyson Dyck, “Cross-Border Litigation Gains Traction in U.S.
and Canadian Courts” (2008) 20:2 Envtl Cl J 181 [Gracer, Mahony & Dyck]; Dennis E Mahony & Tyson
Dyck, “Cross-Border Environmental Litigation”, Lexpert 9:7 (May 2008) 91, also online (pdf): Lexology
<www.lexology.com> [perma.cc/GIF4-T7AT].

168 See Pakootas 9th Cir 2006, supra note 14.

169 See Canadian St Regis Band of Mohawk Indians v Reynolds Metals, [1981] 3 CNLR 33, [1981] 8 ILR
3037 (ND NY) [St Regis].

170 See Edwards v DTE Energy Co, [2008] OJ No 4433 (QL) (Sup Ct) [Edwards].

171 See “Edison Pays 300 Claims for Fallout”, Windsor Star (7 September 1973) A3.

172 See Michie v Great Lakes Steel Division, National Steel Corp, 495 F (2d) 213, 1974 US App Lexis 9324
(6th Cir 1974), certiorari denied, 419 US 997, 95 S Ct 310 (1974) [Michie].

173 See United States of America v Hooker Chemicals & Plastics Corporation, 101 FRD 451, 1984 US Dist
Lexis 18720 (WD NY 1984).
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quality in the region.”* The same province also intervened in a lawsuit initiated by
American plaintiffs against the Environmental Protection Agency (EPA) regarding acid
rain,'” and later sued the EPA for its inaction in the prevention of air pollution
originating in the United States.'’® The same year, American authorities sued Canadian
shareholders and officers of an American corporation for the costs incurred in cleaning
up a contaminated site in Michigan.”” The Quebec and federal governments joined a
coalition of industry advocates to challenge the EPA’s ban on the use and manufacture of
asbestos products in the United States.'’® Manitoba sued American federal authorities
over several water diversion projects in North Dakota.”® Public authorities and
individuals in North Dakota also sued the Government of Manitoba and municipal
authorities over a dike created by embankments on a road allowance in Southern
Manitoba, near the United States border.°

The Canada-United States border thus offers a unique setting to study the jurisdictional
aspects of transboundary environmental litigation. As mentioned earlier, the confluence
of Canadian and American environmental policy should not be taken for granted. In the
eyes of businesses operating across the border, broad similarities in environmental policy

are immaterial as even the smallest differences create major practical difficulties.'®! The

174 See Her Majesty the Queen in Right of the Province of Ontario v City of Detroit, 874 F (2d) 332, 1989
US App Lexis 5877 (6th Cir 1989), rev’g 696 F Supp 249, 1988 US Dist Lexis 12270 (ED Mich 1988).
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482 US 918, 107 S Ct 3196.

176 See Her Majesty the Queen in Right of the Province of Ontario v United States Environmental
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Manitoba’s request for an injunction to better assess the environmental impacts of North Dakota’s project.
That injunction was only recently lifted. Manitoba v Zinke, 273 F Supp (3d) 145, 2017 US Dist Lexis
127212 (DDC 2017); Manitoba v Zinke, 849 F (3d) 1111, 2017 US App Lexis 3829 (DC Cir 2017);
Manitoba v Salazar, 691 F Supp (2d) 37, 2010 US Dist Lexis 19982 (DDC 2010) [Manitoba].

180 See Pembina County Water Resource District v Manitoba (Government), 2017 FCA 92, 409 DLR (4th)
719, leave to appeal to SCC refused, [2017] 2 SCR ix [Pembina County Water Resource District].

181 See Gracer, Mahony & Dyck, supra note 167 at 189-90.
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likelihood of a clash between the two countries will remain high in the current political
setting. The Pakootas litigation caused unusual turmoil,*®2 but it may not be the last time
it happens, as long as freshwater resources remain at the forefront of global geopolitical

tensions.

Despite my interest in Canada-United States issues, my focus remains on Canadian law. |
am not legally trained in the United States, nor do I claim particular expertise in
American law. | discuss American cases to demonstrate certain factual trends, without
necessarily assessing their validity as a matter of American law. | also rely on a variety of
sources and instruments from European countries. In Europe, major incidents such as the
Sandoz chemical spill in Switzerland® resulted in a greater impetus to discuss the
application of private international law to transboundary pollution. The close proximity
of continental states further exacerbates the need for practical solutions to deal with
issues such as the installation of a wind turbine at the border,*®* or the building of a
nuclear power plant in a neighbouring state.'® Today, the Rome Il Regulation (the
binding legal instrument on choice of law for torts in all EU countries except Denmark)
contains a much-celebrated choice of law rule for environmental damage openly driven
by environmental policy.!8 This initiative and the heated discussions that occurred prior
to its adoption break the conceptual isolation of private international law.®” It provides

important insights for my own study.

182 See Jacquie McNish, “Long Arm of U.S. Law Reaches Across the Border”, The Globe and Mail (9
January 2008) B8, also online: <www.theglobeandmail.com> [perma.cc/Y9AL-H7QP].

183 See Hans Ulrich Jesserun D’Oliveira, “The Sandoz Blaze: The Damage and the Public and Private
Liabilities” in Francesco Francioni & Tullio Scovazzi, eds, International Responsibility for Environmental
Harm (London: Graham & Trotman, 1991) 429; Alexandre Kiss, “Tchernobéle ou la pollution accidentelle
du Rhin par des produits chimiques” (1987) 33 AFDI 719.

184 See France, JO, Sénat, Débats parlementaires, Compte rendu intégral, Session of 27 April 2017 at 1537
(Jean-Yves Le Drian), reprinted in (2017) 106:3 Rev crit dr int privé 499.

185 See Milda Seputyte, “This Lithuanian City Played Host to Filming for HBO’ “Chernobyl.” 1t’s Now
Preparing for Its Own Nuclear Radiation Leak”, Time (4 September 2019), online: <www.time.com>
[perma.cc/448N-K7VB].

186 See EC, Regulation (EC) 864/2007 of the European Parliament and of the Council of 11 July 2007 on
the law applicable to non-contractual obligations (Rome 1), [2007] OJ, L 199/40 at 45, art 7 [Rome 11
Regulation]. The draft regulations designed to transpose European private international law into domestic
law in post-Brexit United Kingdom leave article 7 of the Rome 11 Regulation unaltered for now. See The
Law Applicable to Contractual Obligations and Non-Contractual Obligations (Amendment etc.) (EU Exit)
Regulations 2018 (UK), s 11 (not yet in force).

187 See Joel R Paul, “The Isolation of Private International Law” (1988) 7:1 Wis Intl LJ 149 [Paul].
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6. My focus is on private parties, not public authorities. Finally, | want to make clear
that my focus is on the civil liability of polluters towards private victims. | do not discuss
the liability of public authorities for environmental damage. Litigation against public
authorities raises various immunities and privileges which far exceed the scope of this
thesis.®® Peculiarities exist not only at the substantive level but also in private
international law. Provincial governments, for instance, can typically be sued only in
their own courts.*® I similarly exclude lawsuits by public authorities under criminal or
regulatory statutes except when they can be assimilated to a private claim for

compensation. %
Contribution to legal knowledge

My work fills two gaps in contemporary legal knowledge. The first is a gap between
fields of study. In the field of international environmental law, scholars propose to solve
the liability conundrum through private international law, but their analysis rarely goes
beyond introducing basic concepts and their potential relevance.'®® In the field of private
international law, scholars approach transboundary pollution by speculating, for example,
on the applicable law and the effect of foreign licences in domestic proceedings.®? These
are important questions but we rarely pay attention to their international backdrop,
including the states’ international duty to ensure that victims obtain prompt and adequate

compensation. We do not yet understand how states implement international

188 See generally Karen Horsman & Gareth Morley, eds, Government Liability: Law and Practice (Aurora:
Canada Law Book, 2007) (loose-leaf updated 2019, release 32); Peter W Hogg, Patrick J Monahan & Wade
K Wright, Liability of the Crown, 4th ed (Toronto: Carswell, 2011).

189 See Province du Nouveau-Brunswick ¢ Les produits métalliques AT Inc, 2017 QCCA 453 at para 9,
[2017] JQ no 2850 (QL); Manson v Canetic Resources Ltd, 2014 ONSC 261 at paras 25-28, [2014] OJ No
288 (QL); Constructions Beauce-Atlas Inc ¢ Pomerleau Inc, 2013 QCCS 4077 at para 16, [2013] JQ no
10368 (QL); Medvid v Alberta (Health and Wellness), 2012 SKCA 49 at paras 16-20, 349 DLR (4th) 72;
Sauve v Quebec (Attorney General), 2011 ONCA 369 at para 3, [2011] OJ No 2106 (QL); Liability
Solutions Inc v New Brunswick (2007), 88 OR (3d) 101 at 104-105, 2007 CanLIl 49488 (Sup Ct);
Athabasca Chipewyan First Nation v British Columbia, 2001 ABCA 112 at paras 12-28, 199 DLR (4th)
452,

190 See the definition of private law proposed by Howarth, supra note 81.

191 See eg Birnie, Boyle & Redgewell, supra note 46 at 311-15; Boyle, “Environmental Liability, supra
note 46 at 9-16.

192 See eg Christian von Bar, “Environmental Damage in Private International Law” (1997) 268 Rec

des Cours 291 [Von Bar, “Environmental Damage”].
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environmental policy through domestic rules on jurisdiction and choice of law, and how

this process relates to the articulation of liability standards for transboundary pollution.

The upshot is that contemporary private international law almost invariably fails to
ponder the efforts at crafting an international liability regime that would attract
consensus.!® Yet the two bodies of law interact in obvious ways.*** International
environmental law frequently and explicitly points to private international law as part of
the solution, most recently in the ILC Principles on the Allocation of Loss.*®® Taking
these signals seriously strikes me as an important endeavour given the shifting emphasis
towards civil liability and the contrasting failure of most liability treaties to achieve

consensus.

No scholar has thoroughly and successfully undertaken this task. Some identified
elements of coherence or complementarity between international environmental law and
private international law.*® Ugljesa Grusi¢ went further and explored how private
international law contributes to environmental regulation.'®” His work, however, turned
on the particulars of European private international law. He concluded that the
environment-specific rule contained in the Rome 11 Regulation does not entirely advance
European environmental policy. In this thesis, | take up Grusi¢’s fundamental

assumptions about the regulatory function of private international law. | test them in a

193 | am aware that this argument goes both ways. Alex Mills, for instance, argues that the public
international law of jurisdiction does not sufficiently account for private actors and their interests. See Alex
Mills, “Private Interests and Private Law Regulation in Public International Law Jurisdiction” in Stephen
Allen et al, eds, The Oxford Handbook of Jurisdiction in International Law (Oxford: Oxford University
Press, 2019) 330.

1% See Claudio Chiarolla, “The Role of Private International Law Under the Nagoya Protocol” in Elisa
Morgera, Matthias Buck & Elsa Tsioumanihe, eds, The 2010 Nagoya Protocol on Access and Benefit-
Sharing in Perspective: Implications for International Law and Implementation (Leiden: Martinus Nijhoff,
2012) 423 at 424. See also Elisa Morgera & Lorna Gillies, “Realizing the Objectives of Public International
Environmental Law Through Private Contracts: The Need for a Dialogue with Private International Law
Scholars” in French, McCall-Smith & Ruiz Abou-Nigm, supra note 154, 175 [Morgera & Gillies].

195 See ILC Principles on the Allocation of Loss, supra note 37.

19 See Carina Costa De Oliveira, La réparation des dommages environnementaux en droit international:
contribution a l’étude de la complémentarité entre le droit international public et le droit international
privé (Saarbriiken: Editions universitaires européennes, 2012); Riidiger Wolfrum, Christine Langenfeld &
Petra Minnerop, Environmental Liability in International Law: Towards a Coherent Conception (Berlin:
Erich Schmidt, 2005) [Wolfrum, Langenfeld & Minnerop].

197 See Grusi¢, supra note 10. For further discussion on this point, see subsection 1.3.2.2 below.
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Canadian setting where no rule equivalent to the environment-specific rule of the Rome Il

Regulation exists.

Bridging the scholarly gap is only a first step. This is why my work features an extensive
bibliography of primary materials—old and new, domestic and international. It provides

researchers with adequate resources to produce more research in this area, and eventually
discover and develop new connections between private international law and

international environmental law.

The second gap which my work fills is a historical gap. Active discussions took place in
the 1970s over transboundary pollution in the midst of the 1977 OECD
Recommendation®®® and the adoption of the 1974 Nordic Convention by Scandinavian
countries.®® Both instruments require that foreign victims of pollution have the same

access to courts and remedies as local victims of pollution in the source state.

Early proposals relied heavily on private international law. They occurred precisely while
environmental protection was finding a place of its own on the international agenda, and
transboundary issues such as acid rain, ozone depletion and nuclear incidents were being
discussed. Yet many of these proposals were never fully studied nor implemented.
Private international law (and indeed private law generally) faded in the background as
international treaty-making hit full speed. Follow-up projects under the auspices of the
HCCH?® and the ILA? in the 1990s and 2000s sought to keep private international law

1% See OECD, Recommendation of the Council for the Implementation of a Regime of Equal Right of
Access and Non-Discrimination in Relation to Transfrontier Pollution, OECD Doc C(77)28/FINAL (1977),
16:4 ILM 977, reprinted in OECD, Legal Aspects of Transfrontier Pollution (Paris: OECD, 1977) 29 &
OECD, L’OCDE et l’environnement (Paris: OECD, 1986) 171 [OECD Recommendation]. See also OECD,
Recommendation of the Council for Strengthening International Co-operation on Environmental
Protection in Frontier Regions, OECD Doc C(78)77/FINAL (1978), 17:6 ILM 1530, reprinted in OECD,
L’OCDE et [’environnement (Paris: OECD, 1986) 175.

199 See Convention on the Protection of the Environment (With Protocol), Denmark, Finland, Norway and
Sweden, 19 February 1974, 1092 UNTS 279, 13:3 ILM 591 (entered into force 5 October 1976) [Nordic
Convention].

200 See Christophe Bernasconi, “Civil Liability Resulting from Transfrontier Environmental Damage: A
Case for the Hague Conference?” (1999) 12 Hague YB Intl L 35, reprinted in Hague Conference on Private
International Law, Proceedings of the Nineteenth Session: 6 to 22 June 2001, vol 1: Miscellaneous Matters
(Leiden: Koninklijke Brill, 2008) 320 [HCCH, “Civil Liability Resulting from Transfrontier Environmental
Damage™].

201 See International Law Association, “Transnational Enforcement of Environmental Law: Final Report”
(2006) 72 Intl L Assn Rep Conf 655 [ILA, “Final Report on Transnational Enforcement of Environmental
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on the agenda.?®®> The HCCH is a prominent intergovernmental organization concerned
with the progressive unification of private international law,?% while the ILA is an
esteemed NGO devoted to the clarification and development of international law
generally.2%* Both projects, however, failed to build momentum. The HCCH ceased its
work on the topic and the ILA’s final product did not give trigger significant legal
reform. Meanwhile, increasing attention towards human rights litigation led
commentators to triumphantly conclude that private international law was “beginning to
yield to human rights and access to justice concerns in novel and important ways that

have implications for future environmental litigation.”2%

The growing concern for the safeguard of human rights in private international law is
cause for celebration.?% Interestingly, however, documents such as the OECD
Recommendation and the Nordic Convention continue to appear in today’s scholarship,
more than forty years after their adoption. One author recently suggested an approach
based on non-discrimination in the aftermath of the Pakootas litigation and the allegedly

extraterritorial application of American law to Teck Cominco in Canada.?’” Another

Law”], as considered and adopted by International Law Association, “Resolution No 6/2006: Transnational
Enforcement of Environmental Law” (2006) 72 Intl L Assn Rep Conf 48 [ILA Toronto Rules on
Transnational Enforcement of Environmental Law].

202 For further discussion on the work of the HCCH and the ILA, see subsection 1.3.1 below.

208 Statute of the Hague Conference on Private International Law, 9 & 31 October 1951, 220 UNTS 121,
art 1, UKTS 1955 No 65, 60:2 AJIL 461 (entered into force 15 July 1955), reprinted in HCCH, Collection
of Conventions, supra note 94, 2.

204 International Law Association, “Constitution of the Association adopted at the 77th Conference, 2016”
(2016) 77 Intl L Assn Rep Conf 70, art 3.1.

205 Birnie, Boyle & Redgewell, supra note 46 at 334; Alan Boyle, “Human Rights or Environmental
Rights? A Reassessment” (2007) 18:3 Fordham Envtl LJ 471 at 503-504 [Boyle, “Reassessment”].

206 Byt see the work of Austen Parrish, who suggests that extraterritoriality and unilateralism (including
human rights litigation in the United States) impedes on multilateral efforts to advance human rights. See
eg Austen L Parrish, “Fading Extraterritoriality and Isolationism? Developments in the United States”
(12th Earl A Snyder Lecture delivered at the Lauterpacht Centre for International Law, University of
Cambridge, United Kingdom, 13 May 2016), (2017) 24:1 Ind J Global Leg Stud 207; Austen L Parrish,
“Kiobel, Unilateralism, and the Retreat from Extraterritoriality” (2013) 28 Md J Intl L 208; Austen

L Parrish, “State Court International Human Rights Litigation: A Concerning Trend” (2013) 3:1 UC Irvine
L Rev 25. For other skeptical views of human rights litigation, see Cortelyou C Kenney, “Measuring
Transnational Human Rights” (2015) 84:3 Fordham L Rev 1053; Eric A Posner, “Climate Change and
International Human Rights Litigation: A Critical Appraisal” (2007) 155:6 U Pa L Rev 1925; Curtis

A Bradley, “The Costs of International Human Rights Litigation” (2001) 2:2 Chicago J Intl L 457; Jack

L Goldsmith & Curtis A Bradley, “The Current Illegitimacy of International Human Rights Litigation”
(1997) 66:2 Fordham L Rev 319.

207 See Toby Kruger, “Trail Smelter II: A Prudent Approach? From Extraterritoriality to Non-
Discrimination” (2010) 43:1 UBC L Rev 109 [Kruger].
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explored a similar approach to deal with transboundary haze pollution in Southeast
Asia.?® Leading texts still evoke non-discrimination as an important benchmark.?% The
ILC relied on this concept to craft the Principles on the Allocation of Loss, particularly
the sixth principle on international and domestic remedies.?*® On the domestic front, we
continue to discuss and criticize the rules that barred private action in Trail Smelter some

eighty years ago as if they were immutable.?'!

On the one hand, this discussion feels anachronistic. In Canada, most of the jurisdictional
obstacles criticized in the past decades no longer pose a serious threat to judicial relief,
despite their lingering presence in law reports and their continuous mention in the
literature. Canada, for example, does not, discriminate between foreign and local
plaintiffs in the way the Organisation for Economic Co-operation and Development

(OECD) understood the term in the 1970s, aside from a few isolated exceptions.?*?

On the other hand, several aspects of this discussion still have particular relevance today.
Two examples suffice to show that early private approaches to transboundary pollution
have not lost all relevance to the transboundary issues that we face today. First, recent
negotiations between Canada, the United States and Mexico over a renewed free-trade
agreement brought the theme of non-discrimination back in the legal and political
discourse.?!3 The possibility that this rhetoric eventually extends to judicial reasoning in
other matters is not far-fetched. Non-discrimination may then have an important role to

play in international environmental law.?'4

208 See Prischa Listiningrum, “Transboundary Civil Litigation for Victims of Southeast Asian Haze
Pollution: Access to Justice and the Non-Discrimination Principle” (2019) 8:1 Transnatl Envtl L 119
[Listiningrum].

209 See Sands & Peel, supra note 108 at 164-65; David Hunter, James Salzman & Durwood Zaelke,
International Environmental Law and Policy, 5th ed (St Paul: Foundation Press, 2015) at 1484-85 [Hunter,
Salzman & Zaelke]; Birnie, Boyle & Redgewell, supra note 46 at 152, 304-11.

210 See ILC Principles on the Allocation of Loss, supra note 37, Principle 6.

211 For further discussion on the local action rule, see subsection 2.2.1.1.2 below.

212 For further discussion on those exceptions, see subsections 2.1.2 and 3.2.3.2.2.1 below.

213 See United States—Mexico—Canada Agreement, 30 November 2018, online: Government of Canada
<www.international.gc.ca> (not yet in force) [USMCA]. The USMCA is scheduled to take effect in the
summer of 2020.

214 | thank my supervisor Professor Geneviéve Saumier for this insight.
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Second, so-called climate change litigation has emerged as a regulatory mechanism to
prevent, mitigate and compensate environmental damage. Climate change litigation
loosely refers to the thousands of lawsuits brought against governments and polluters
under a wide variety of legal frameworks and in all forums (domestic and international),
in an effort to stop or reduce the production of greenhouse gas causing global warming.
Canada has not escaped this trend,?*> which has obvious parallels with the legal fight

against the tobacco industry (at least insofar as polluters themselves are involved).?1

215 See Voters Taking Action on Climate Change v British Columbia (Energy and Mines), 2015 BCSC 471,
94 CELR (3d) 35; Turp v Canada (Minister of Justice), 2012 FC 893, [2014] 1 FCR 439; Friends of the
Earth v Canada (Governor in Council), 2008 FC 1183, [2009] 3 FCR 201, aff’d 2009 FCA 297, 313 DLR
(4th) 767, leave to appeal to SCC refused, [2010] 1 SCR ix; Imperial Oil Resources Ventures Limited v
Canada (Fisheries and Oceans), 2008 FC 598, 36 CELR (3d) 153; Pembina Institute for Appropriate
Development v Canada (Attorney General), 2008 FC 302, 35 CELR (3d) 254. Several cases are pending in
Canadian courts. A non-profit organization is seeking authorization to bring a class action against the
Government of Canada on behalf of millions of Quebeckers at or below the age of 35, alleging that the
failure to adequately combat climate change infringes their environmental rights. The Quebec Superior
Court denied authorization in first instance, but the plaintiff filed an appeal. See Environnement Jeunesse ¢
Procureur général du Canada, 2019 QCCS 2885, [2019] JQ no 5940 (QL), notice of appeal to Qc CA
filed, 500-09-028523-199 (19 September 2019); Ingrid Peritz, “Quebec Group Sues Ottawa over Climate
Change: Lawsuit Launched on Behalf of 3.5 Million Young Quebeckers Argues They Will Face Most Dire
Consequences of Global Warming”, The Globe and Mail (27 November 2018) A7, also online:
<www.theglobeandmail.com> [perma.cc/Z63Q-D3Y 3]. Meanwhile, fifteen young Canadians filed a
lawsuit against the Government of Canada for similar reasons. See La Rose v Her Majesty the Queen (25
October 2019), Vancouver T-1750-19 (FC) (Statement of Claim to the Defendants); Andrea Woo, “Youths
to File Climate Lawsuit, Saying Charter Rights Have Been Violated”, The Globe and Mail (25 October
2019) A7, also online: <www.theglobeandmail.com> [perma.cc/4QTW-DAQF]. See also Mathur v Her
Majesty the Queen in Right of Ontario (25 November 2019), Toronto CV-19-00631627 (Ont Sup Ct)
(Notice of Application) (similar lawsuit against the Government of Ontario). Other lawsuits failed or did
not lead to a judgment on the merits. Greenpeace, for instance, sued the Government of Ontario over the
repeal of the province’s carbon cap and trade scheme. It was unsuccessful, but a majority of the Ontario
Divisional Court nonetheless found that Ontario had failed to engage in proper consultation prior to the
repeal. See Greenpeace Canada (2471256 Canada Inc) v Minister of the Environment, 2019 ONSC 5629,
[2019] OJ No 5174 (QL); Jesse Firempong, News Release, “Statement: Court Majority Agrees That
Premier Ford’s Actions Scrapping Cap-and-Trade Were Unlawful” (11 October 2019), online: Greenpeace
<www.greenpeace.org> [perma.cc/KLZ4-GDWF]. Finally, Ontario property owners sued the Ministry of
Natural Resources of Ontario for flood damages caused by the recent rise of water levels in Muskoka. See
Burgess v Ontario (Minister of Natural Resources and Forestry) (14 September 2016), Barrie 16-1325CP
(Ont Sup Ct) (Statement of Claim) (notice of discontinuance, 7 August 2018); Tu Tanh Ha, “Muskoka
Residents Seek $900-Million from Ontario in Water Damages”, The Globe and Mail (16 September 2016)
A15, also online: <www.theglobeandmail.com> [perma.cc/3X54-39PW].

216 See Eric Dwyer, “Insurance Coverage in a Climate Changed Canada: How Can Canada Pay for Loss
and Damage from Anthropogenic Climate Change” (2019) 28 Dal J Leg Stud 61 at 79-83; Geetanjali
Ganguly, Joana Setzer & Veerle Heyvaert, “If at First You Don’t Succeed: Suing Corporations for Climate
Change” (2018) 38:4 Oxford J Leg Stud 841 at 856-58 [Ganguly, Setzer & Heyvaert]; Olszynski, Mascher
& Doelle, supra note 107.
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Many lawsuits seek to hold governments accountable for regulatory inaction through
public or administrative law, but the United States have also seen tort claims against
greenhouse gas emitters themselves.?!’ This phenomenon echoes long-forgotten efforts to
tackle transboundary issues such as acid rain as private disputes.?'® Recently, several
American cities commenced actions against giants of the fossil fuel industry to recover
damages caused by climate change, so far with little success. A California district court
summarily dismissed the case brought by San Francisco and Oakland against BP,
Chevron, Conocophillips, Exxon Mobil and Royal Dutch Shell for failure to state a claim,
concluding that “[t]he problem deserve[d] a solution on a more vast scale than can be
supplied by a district judge or jury in a public nuisance case.”?!® Less than a month later,
the United States District Court for the Southern District of New York dismissed another
case brought by the City of New York against the same industry giants.??° Both cases are

now before appellate courts, and other actions of this kind are still pending in the United

217 See Kivalina v ExxonMobil Corp, 696 F (3d) 849, 2012 US App Lexis 19870 (9th Cir 2012), certiorari
denied, 569 US 1000, 133 S Ct 2390; Comer v Murphy Qil USA Inc, 839 F Supp (2d) 849, 2012 US Dist
Lexis 39580 (SD Miss 2012), aff’d 718 F (3d) 460, 2013 US App Lexis 9705 (5th Cir 2013); Comer v
Murphy Oil USA Inc, 2007 WL 6942285 (WL Int) (SD Miss 2007), rev’d 585 F (3d) 855, 2009 US App
Lexis 22774 (5th Cir 2009), vacated and rehearing en banc granted, 598 F (3d) 208, 2010 US App Lexis
4253 (5th Cir 2010), aff’d 607 F (3d) 1049, 2010 US App Lexis 11019 (5th Cir 2010), mandamus denied,
562 US 1133, 131 S Ct 902; American Electric Power Co v Connecticut, 564 US 410, 131 S Ct 2527
(2012); People of the State of California v General Motors Corporation, 2007 US Dist Lexis 68547, 2007
WL 2726871 (WL Int) (ND Cal 2007).

218 See the sources cited infra note 733.

219 City of Oakland v BP plc, 325 F Supp (3d) 1017 at 1029, 2018 US Dist Lexis 106895 (ND Cal 2018),
appeal to 9th Cir pending, 18-16663 [City of Oakland (1)]. See also City of Oakland v BP plc, 2018 US
Dist Lexis 126258, 2018 WL 3609055 (WL Int) (ND Cal 2018), appeal to 9th Cir pending, 18-16663 [City
of Oakland (2)] (granting motions to dismiss for lack of personal jurisdiction).

220 See City of New York v BP plc, 325 F Supp (3d) 466, 2018 US Dist Lexis 120934 (SD NY 2018), appeal
to 2nd Cir pending, 18-2188 [City of New York] (granting motion to dismiss for failure to state a claim).
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States.??! They will continue to appear on the dockets for the foreseeable future,??2

including possibly in Canada.??® Jurisdiction and choice of law will have an important

221 See eg Mayor & City Council of Baltimore v BP plc, 2019 US Dist Lexis 97438, 49 ELR 20102 (D Md
2019), appeal to 4th Cir pending, 19-1644 (case remanded to state courts); Rhode Island v Chevron Corp,
2019 US Dist Lexis 121349, 49 ELR 20126 (D RI1 2019), appeal to 1st Cir pending, 19-1818 (case
remanded to state courts); King County v BP plc, 2018 US Dist Lexis 178873, 2018 WL 9440497 (WL Int)
(WD Wash 2019) [King County] (case stayed until the decision in City of Oakland); Board of County
Commissioners of Boulder County v Suncor Energy (USA) Inc, 2019 US Dist Lexis 151578, 2019 WL
4200398 (WL Int) (D Colo 2019) (case remanded to state courts); County of San Mateo v Chevron Corp,
294 F Supp (3d) 934, 2018 US Dist Lexis 49197 (ND Cal 2018), appeal to 9th Cir pending, 18-15499, 18-
15502 & 18-15503 (case remanded to state courts). For a complete survey, including briefs and other
proceedings in the above-mentioned pending cases, see Columbia Law School Sabin Center for Climate
Change Law, “Climate Change Litigation Database”, online: Climate Change Litigation Database
<www.climatecasechart.com> [perma.cc/5G3B-QR6W].

222 See Ganguly, Setzer & Heyvaert, supra note 216 (“[...] the second wave of strategic private climate
litigation shows no sign of cresting, as news alerts regarding new or planned litigation continue to be filed
on a regular basis” at 850).

223 For instance, the Victoria City Council endorsed a resolution to be presented to the Union of British
Columbia Municipalities and the Association of Vancouver Island Coastal Communities, asking the Union
to “explore the initiation of a class action lawsuit on behalf of member local governments to recover costs
arising from climate change from major fossil fuels corporations.” City of Victoria, “Minutes of Victoria
Municipal Council” (17 January 2019) at 22—23, online (pdf): City of Victoria <www.victoria.ca>
[perma.cc/AHUW-ZN8R] [City of Victoria]. Importantly, legislatures themselves could support plaintiffs
through specific liability statutes. In 2018, Ontario MP Peter Tabuns (Ontario New Democratic Party)
tabled a private bill imposing strict civil liability for climate change on greenhouse gas emitters, similar to
the statutes governing tort litigation against the tobacco industry. See Bill 21, An Act respecting civil
liability for climate-related harms, 3rd Sess, 41st Leg, Ontario, 2018 (referred to Standing Committee on
Regulations and Private Bills 12 April 2018). The bill progressed in the legislative assembly while the
Ontario Liberal Party formed the majority government. In June 2018, however, the Progressive
Conservative Party of Ontario won the provincial general election and formed a new majority government.
Its MPs described the bill as ideological and radical. It was ultimately defeated on second reading by a
score of 53-18. See Bill 37, An Act respecting civil liability for climate-related harms, 1st Sess, 42nd Leg,
Ontario, 2018 (defeated on second reading 25 October 2018); “Bill 37, An Act respecting civil liability for
climate-related harms”, 2nd reading, Ontario, Legislative Assembly, Official Reports of Debates, 42-1, No
41 (25 October 2018) at 1898-1903, 1915-16 (Jessica Bell, Bhutila Karpoche, Jeremy Roberts, Donna
Skelly, Dave Smith & Peter Tabuns). Other provinces could nonetheless pick up on the initiative. The
Victoria City Council, in particular, called the province of British Columbia to “consider legislation to
support local governments in recovering costs arising from climate change from major fossil fuel
corporations.” City of Victoria, supra note 223 at 23. See also Andrew Gage, “Fossil-Fuel Firms Must Be
Held Accountable; B.C. Needs Law to Help Recover Costs of Climate Change”, Letter to the Editor,
Vancouver Sun (26 July 2018) A13, online: <www.vancouversun.com> [perma.cc/8YQU-D378]; Clare
Hennig, “B.C. Should Copy Ontario’s New Climate Change Liability Bill, Says Environmental Lawyer”,
CBC (27 March 2018), online: <www.cbc.ca> [perma.cc/43DS-9LLS].
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role to play in this context given the global implications of climate change.??* The

academic discussion on this point has already begun.?®

Going back to the historical gap | mentioned earlier, my point is this: we should not
forget the efforts we put into applying private law (including private international law) to
other transboundary issues that were on the agenda not so long ago, and the lessons they
can teach us in dealing with contemporary issues. This thesis fills the historical gap by
reassessing the relevance of early debates on transboundary pollution against the rise of
the human rights discourse, the judicial fight against climate change and the attempts at
elaborating international liability regimes for some of the greatest environmental

challenges of our time.
Outline of chapters

Chapter 1 argues that states have a duty to ensure prompt and adequate compensation for
victims of transboundary pollution. | begin with a demonstration of the road taken from
the first international liability regimes to present day. | introduce the issue of liability in
international environmental law, including notions of state responsibility, state liability

and treaty-based state/civil liability. I then demonstrate states’ preference for regimes that

224 Although not necessarily the primary battleground, jurisdiction over the defendants is at stake in several
of the cases brought by American cities against the fossil fuel industry. See City of New York, supra note
220 at 470, n 1 (motions to dismiss for lack of personal jurisdiction deferred until ruling on the defendants’
motion to dismiss for failure to state a claim); City of Oakland (2), supra note 219 at 9-16 (dismissing the
claim for lack of personal jurisdiction over BP, Conocophillips, Exxon Mobil and Royal Dutch Shell on the
basis that the defendents’ activities were not adequately linked to plaintiffs’ harm in California); King
County, supra note 221 (challenge to the jurisdiction of the Washington courts on the basis of City of
Oakland).

225 On the private international law aspects of climate change litigation, see Meinhard Doelle & Sara Seck,
“Loss & Damage from Climate Change: From Concept to Remedy?” (2020) Climate Pol’y at 5
[forthcoming, available online]; Olivera Boskovic, “Le contexte transnational en matiére de responsabilité
climatique” in Mathilde Hautereau-Boutonnet & Stéphanie Porchy-Simon, eds, Le changement climatique,
quel réle pour le droit prive? (Paris: Dalloz, 2019) 193 [Boskovic, “Responsabilité climatique”]; Matthias
Lehmann & Florian Eichel, “Globaler Klimawandel und Internationales Privatrecht—Zusténdigkeit und
anzuwendendes Recht fr transnationale Klagen wegen klimawandelbedingter Individualschaden [Climate
Change and Private International Law—Jurisdiction and Applicable Law in Transnational Litigation
Concerning Individual Losses Caused by Global Warming]” (2019) 83:1 Rabel J Comp & Intl Priv L 77
[Lehmann & Eichel]; Fanny Giansetto, “Le droit international privé a I’épreuve des nouveaux contentieux
en matiére de responsabilité climatique” (2018) 145:2 JDI 507 [Giansetto]; Michael Byers, Kelsey Franks
& Andrew Gage, “The Internationalization of Climate Damages Litigation” (2017) 7:2 Wash J Envtl L &
Pol’y 264 at 285-302 [Byers, Franks & Gage]; Jutta Brunnée et al, “Overview of Legal Issues Relevant to
Climate Change” in Lord et al, supra note 107, 23 at 44; Jonathan Zasloff, “The Judicial Carbon Tax:
Reconstructing Public Nuisance and Climate Change” (2008) 55:6 UCLA L Rev 1827 at 1875-81.
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rely on domestic laws to implement the polluter-pays principle. | contrast this preference
with the failure of many treaty-based civil liability regimes to achieve consensus. Taking
a step back, I return to the primary objective of international liability regimes and argue
that states now have a duty ensure prompt and adequate compensation of environmental
damage. This statement finds support in scholarship and in the ILC Principles on the
Allocation of Loss.??® It also leads to the central proposition of my thesis, namely that

private international law has a role in fulfilling this duty.

This is where my theoretical framework comes into play. The regulatory function of
private international law has recently come under academic scrutiny in the literature on
private international law and global governance, despite being somewhat intuitive to
those accustomed to its methods and rules. The goal here is to move from a procedural
perspective to a substantive one, demonstrating that the attempts we have seen in
international environmental law to improve civil liability through domestic law are not
misguided. They are, however, based on a certain conception of private international law
which we must better understand—a conception that accounts for its regulatory function,
the erosion of the public/private distinction and domestic courts’ involvement in global

governance.

The following two chapters build on the ILC Principles on the Allocation of Loss and
assess how Canadian private international law regulates transboundary pollution and
helps ensure (or inhibit) prompt and adequate compensation. | address in turn the
jurisdiction of Canadian courts to hear a claim brought by local or foreign victims of
transboundary pollution, and the implementation of environmental policy through choice
of law rules and extraterritorial environmental statutes. The two chapters reexamine how

Canadian private international law plays out in the context of transboundary pollution.

This is a much-needed update: the few comprehensive studies of this kind that are

available in Canada date back several decades??” and must be updated to account for the

226 See ILC Principles on the Allocation of Loss, supra note 37, Principle 3(1).

227 See Secretariat of the Commission for Environmental Cooperation, “Access to Courts and
Administrative Agencies in Transboundary Pollution Matters” in Commission for Environmental
Cooperation, North American Environmental Law and Policy, vol 4 (Cowansville: Yvon Blais, 2000) 205
[Secretariat of the CEC or CEC Report]; Muldoon, Scriven & Olson, supra note 109; Philip McNamara,
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significant reforms of private international law that have occurred since then.?? But my
objective is not to conduct a detailed review of all the possible connecting factors, and
their advantages and inconveniences for plaintiffs and defendants. Instead, and more
importantly, 1 want to spell out the connections between the rules of private international
law and the current state of international environmental law. It is from this novel
perspective that | review the current legal landscape—not for its own sake, but to better

understand its relationship with international environmental law.

Chapter 2 examines jurisdictional obstacles that have stood in the way of civil litigation
since the Trail Smelter arbitration, and the solutions proposed over the years. | argue that
courts are now increasingly willing to assert jurisdiction over transboundary pollution,
which helps ensure prompt and adequate compensation. Targeted reforms have had little
impact, but the general law of jurisdiction has evolved so as to render obsolete most of
the obstacles faced by private actors in previous decades. To support this finding, I
examine the jurisdictional requirements associated with the duty to ensure prompt and
adequate compensation and the solutions proposed in the ILC Principles on the
Allocation of Loss. Against this backdrop, I turn to the reforms undertaken in North
America and the general law of jurisdiction in Canada. | examine the possibility of suing
at the place of acting or the place of injury, the location (or situs) of transboundary
pollution for jurisdictional purposes and peripheral issues such as the doctrine of forum
non conveniens and the enforcement of foreign judgments. | conclude with the argument
that Canadian jurisdictional rules are satisfactory in light of the duty to ensure prompt and

compensation.

The Availability of Civil Remedies to Protect Persons and Property from Transfrontier Pollution
(Frankfurt: Alfred Metzner, 1981) [McNamara]; Stephen McCaffrey, “Private Remedies for Transfrontier
Pollution Damage in Canada and the United States: A Comparative Survey” (1981) 19:1 UWO L Rev 35
[McCaffrey, “Comparative Survey”]; Stephen C McCaffrey, Private Remedies for Transfrontier
Environmental Disturbances (Morges: International Union for Conservation of Nature and Natural
Resources, 1975) [McCaffrey, Transfrontier Environmental Disturbances]; Stephen C McCaffrey, “Trans-
Boundary Pollution Injuries: Jurisdictional Considerations in Private Litigation between Canada and the
United States” (1973) 3:2 Cal W Intl LJ 191 [McCaffrey, “Jurisdictional Considerations™].

228 See generally Robert Wai, “In the Name of the International: The Supreme Court of Canada and the
Internationalist Transformation of Canadian Private International Law” (2001) 39 Can YB Intl L 117 [Wali,
“Transformation”]; Robert Wai, “Justice Gérard La Forest and the Internationalist Turn in Canadian
Jurisprudence” in Rebecca Johnson and John P McEvoy, eds, Gérard V La Forest at the Supreme Court of
Canada: 1985-1997 (Winnipeg: Canadian Legal History Project, 2000) 421.
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Chapter 3 addresses the implementation of environmental policy in choice of law rules
and extraterritorial environmental statutes. | argue that accounting for environmental
policy in choice of law rules, including the polluter-pays principle, helps ensure prompt
and adequate compensation. Again, | begin by examining the choice of law requirements
associated with the duty to ensure prompt and adequate compensation, the solutions
proposed in the ILC Principles on the Allocation of Loss and the growing international
consensus surrounding one particular approach, namely the ubiquity principle. Through
this discussion, I highlight the regulatory implications of choice of law with respect to
transboundary pollution. Against this backdrop, | turn to Canadian law. | examine the
rules which designate or displace the applicable law as well as the extraterritorial
application of environmental statutes that contain civil causes of action. I conclude with
the argument that Canadian choice of law rules fail to live up to the requirements of the

duty to ensure prompt and adequate compensation.

The second and third chapters are not just similar in their structure: they are intertwined
in their contents. Jurisdiction has substantive implications because it enables victims to
access the courts of a state and have their claim heard on the merits (or prevents them
from doing so) under local procedural rules. Courts’ willingness to apply a law
favourable to compensation may vary in each state. Jurisdiction is therefore crucial for
victims seeking compensation. But even open access to the courts of all states would not
suffice if the substantive law applied by those courts led to systematic denial of
compensation. As the prospects of liability vary in each state, choice of law becomes
crucial to ensure prompt and adequate compensation. Certain rules identified in this
thesis fare better than others. | do not claim that they have a particular status in
international law (customary or otherwise).??° | do claim, however, that they can help

ensure prompt and adequate compensation.

229 As Zerk notes, however, “private international law at domestic level also has the potential to shape the
development of customary rules. [...] judicial decisions, including those on private jurisdictional and
choice of law issues, form part of ‘state practice’ used to determine whether a new principle has passed into
customary international law.” Jennifer A Zerk, Multinationals and Corporate Social Responsibility:
Limitations and Opportunities in International Law (Cambridge: Cambridge University Press, 2006) at 116
[ZerK].
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The conclusion harks back to the duty to ensure prompt and adequate compensation and
the ILC Principles on the Allocation of Loss. | summarize my research findings and |
assess the ability of private international law to deal with transboundary pollution and to
help fulfill the duty to ensure prompt and adequate compensation. This assessment
provides valuable lessons on the legitimacy and viability of a liability regime that relies
primarily on domestic law (including private international law) to hold polluters
accountable. It helps determine whether it is misguided to further proceed in this

direction.
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1. Liability for transboundary pollution in international environmental law

| argue in this first chapter that states have under international law a duty to ensure
prompt and adequate compensation for victims of transboundary pollution. They can
discharge their duty either by assuming liability themselves or ensuring the availability of
civil remedies to victims. In the latter, more plausible scenario, states can fulfill a part of
their duty by adopting rules of private international law which help victims bring claims
against transboundary polluters. Private international law addresses the gaps and overlaps
associated with transboundary pollution and smoothens the regulatory coordination of
domestic laws. My approach moves away from treaty-based civil liability regimes (which
have become extremely difficult to put in place because states have conflicting interests
and are reluctant to change their own domestic laws) while maintaining their rationale
and objective. This central proposition runs through all chapters of this thesis and allows

us to explore private international law from a new perspective.

| introduce the concepts of responsibility and liability in international environmental law,
which paved the way for the proliferation of civil liability regimes and the development
of the duty to ensure prompt and adequate compensation (1.1). | review the duty itself
(1.2) and I identify the role of private international law in this context (1.3). | conclude

with final observations (1.4).

This chapter does not deal exhaustively with either state responsibility, state liability or
civil liability, nor does it provide a comprehensive account of their checkered history or
status in customary international law. Jurists have produced staggering amounts of

research on those topics and the ILC struggled with them for decades.?*° Grey areas

230 |n international environmental law, see Banda, supra note 176; Sandrine Maljean-Dubois, “International
Litigation and State Liability for Environmental Damages: Recent Evolutions and Perspectives” in Jiunn-
Rong Yeh, ed, Climate Change Liability and Beyond (Taipei: National Taiwan University Press, 2017) 27;
Peel, supra note 40; Robert V Percival, “International Responsibility and Liability for Environmental
Harm” in Shawkat Alam et al, eds, Routledge Handbook of International Environmental Law (London:
Routledge, 2013) 681 [Percival, “International Responsibility and Liability”]; Julio Barboza, The
Environment, Risk and Liability in International Law (Leiden: Martinus Nijhoff, 2011) [Barboza]; Céline
Neégre, “Responsibility and International Environmental Law” in James Crawford, Alain Pellet & Simon
Olleson with the assistance of Kate Parlett, eds, The Law of International Responsibility (Oxford: Oxford
University Press, 2010) 803; Phoebe Okowa, “Responsibility for Environmental Damage” in Malgosia
Fitzmaurice, David M Ong & Panos Merkouris, eds, Research Handbook on International Environmental
Law (Cheltenham: Edward Elgar, 2010) 303; Louise Angélique de La Fayette, “International Liability for
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subsist but the true purpose of this thesis lies elsewhere: to study precisely how private
international law and its regulatory function fit in the current landscape of international

environmental law.
1.1.  State responsibility, state liability and civil liability

This section introduces the notions of state responsibility, state liability and civil liability
in international environmental law. | deal with fundamental distinctions (1.1.1) then turn
to state responsibility (1.1.2), state liability (1.1.3) and civil liability (1.1.4). This section
helps us achieve a better understanding of what is at stake in international liability
regimes. It also contextualizes the ILC’s choice to focus on prompt and adequate

compensation as the guiding principle of international liability regimes.
1.1.1. Introduction to the distinction between responsibility and liability

Liability is accurately described as the “Yeti of international environmental law—

pursued for years, sometimes spotted in rough outlines, but remarkably elusive in

Damage to the Environment” in ibid, 320; Malgosia Fitzmaurice, “International Responsibility and
Liability” in Daniel Bodansky, Jutta Brunnée & Ellen Hey, eds, The Oxford Handbook of International
Environmental Law (Oxford: Oxford University Press, 2007) 1011; Sachs, supra note 39; Giinther Handl,
“International Accountability for Transboundary Environmental Harm Revisited: What Role for State
Liability?” (2007) 37:2/3 Envtl Pol’y & L 116 [Handl]; Wolfrum, Langenfeld & Minnerop, supra note 196;
“Boyle, “Environmental Liability”, supra note 46; Kevin R Gray, “Transboundary Environmental Disputes
Along the Canada-US Frontier: Revisiting the Efficacy of Applying the Rules of State Responsibility”
(2005) 43 Can YB Intl L 333; Brunnée, “State Responsibility”, supra note 46; Brunnée, “Sense and
Sensibility”, supra note 39; Xue, supra note 117; Mansour Jabbari-Gharabagh, “Type of State
Responsibility for Environmental Damage” (2001) 33:1 RIT 59; Anne Daniel, “Civil Liability Regimes as
a Complement to Multilateral Environmental Agreements: Sound International Policy or False Comfort?”
(2003) 12:3 RECIEL 225; Tullio Scovazzi, “State Responsibility for Environmental Harm” (2002) 12 YB
Intl Envtl L 43; Robin R Churchill, “Facilitating (Transnational) Civil Liability Litigation for
Environmental Damage by Means of Treaties: Progress, Problems, and Prospects” (2001) 12:1 YB Intl
Envtl L 3; Phoebe Okowa, State Responsibility for Transboundary Air Pollution in International Law
(Oxford: Oxford University Press, 2000) [Okowa]; Lefeber, Transboundary Environmental Interference,
supra note 50; Peter Wetterstein, “Current Trends in International Civil Liability for Environmental
Damage” (1994) 1:1 Ann Surv Intl & Comp L 181; Thomas Gehring & Markus Jachtenfuchs, “Liability for
Transboundary Environmental Damage: Towards a General Liability Regime?”” (1993) 4:1 Eur J Intl L 92
[Gehring & Jachtenfuchs]; Jutta Brunnée, “The Responsibility of States for Environmental Harm in a
Multinational Context: Problems and Trends” (1993) 34:3 C de D 827; Peter Wetterstein, “Recent Trends
in the Development of International Civil Liability” (1991) 60:1 Nordic J Intl L 49; Allan Rosas, “Issues of
State Liability for Transboundary Environmental Damage” (1991) 60:1 Nordic J Intl L 29; Glinther Doeker
& Thomas Gehring, “Private or International Liability for Transnational Environmental Damage: The
Precedent of Conventional Liability Regimes™” (1990) 2:1 J Envtl L 1.
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practice.”?®! As an enforcement mechanism, its place in the arsenal of responses to
noncompliance in international law leaves no doubt. As a result, “few multilateral
environmental agreements [...] can be negotiated today without running across the
liability issue in one way or another.”?% Yet the idea that polluters should be held liable
for the harm that they cause (which generally carries an obligation to compensate victims
of the harm) is fraught with difficulties in all its basic components: the identity of the
polluter and the role of the state, the standard of care, the nature and threshold of the

harm and the very assumption that the prospect of liability will lead to deterrence.

International lawyers approached the problem first by distinguishing state liability from
state responsibility. The distinction became ubiquitous under the impulse of the ILC,
which separated the two topics early on.?*® This approach led to much controversy,?* not
the least because the distinction is unintelligible in some languages, including French,

which uses responsabilité to describe both notions.?®

State responsibility entails the violation of an obligation under international law—
primary norms typically found in treaties, customary international law or general
principles of international law.?*® State liability entails the compensation of damage in the

absence of a wrongful act.” The latter is concerned with the transboundary risk

231 Sachs, supra note 39 at 839. See also Todd, “Environmental Justice”, supra note 97 at 122; Percival,
“International Responsibility and Liability”, supra note 230 at 692; Robert V Percival, “Liability for
Environmental Harm and Emerging Global Environmental Law” (2010) 25:1 Md J Intl L 37 at 38
[Percival, “Liability for Environmental Harm”].

232 Brunnée, “Sense and Sensibility”, supra note 39 at 351. See also Brunnée, “State Responsibility”, supra
note 46 at 28, n 147.

233 See International Law Commission, “Report of the Commission to the General Assembly on the work of
its twenty-fifth session” (UNGAOR, 28th Sess, Supp No 10, UN Doc A/9010/Rev.1 (1973)) in Yearbook of
the International Law Commission 1973, vol 2, part 2 (New York: UN, 1975) 161 at 169, para 38 (UN Doc
A/CN.4/SER.A/1973/Add.l), as noted by the UNGA in Report of the International Law Commission, GA
Res 3071(XXVIII), UNGAOR, 28th Sess, Supp No 30, UN Doc A/9334 (1973).

234 See NLJT Horbach, “The Confusion About State Responsibility and International Liability” (1991) 4:1
Leiden J Intl L 47; Alan E Boyle, “State Responsibility and International Liability for Injurious
Consequences of Acts Not Prohibited by International Law: A Necessary Distinction?” (1990) 39:1 ICLQ
1.

235 See Gerhard Hafner & Isabelle Buffart, “The Work of the International Law Commission: From
Liability to Damage Prevention” in Kerbrat & Maljean-Dubois, supra note 110, 233 at 234-35 [Hafner &
Buffart].

23 See Alain Pellet, “The Definition of Responsibility in International Law” in Crawford, Pellet & Olleson,
supra note 230, 3.

237 See Michel Montjoie, “The Concept of Liability in the Absence of an Internationally Wrongful Act” in
Crawford, Pellet & Olleson, supra note 230, 503 [Montjoie].

58



associated with legitimate activities occurring in a state’s territory (including activities
carried out by private actors).2® Transboundary pollution is a prime example because it
occurs as a result of activities which may not be unlawful or inherently reprehensible

(energy production, for instance).

State responsibility/liability has no direct equivalent in domestic liability law, but the two
can easily capture the same kind of conduct. The so-called regulatory liability of the state
in tort, for instance, targets the failure of public authorities to ensure compliance with
environmental law. Trial and appellate courts have grappled with claims brought by
victims against polluters and the public authorities who had been negligent in overseeing
or investigating the operations.?®® The Supreme Court of Canada even hinted at the
Crown’s potential liability for inactivity in the face of environmental threats.?*° This
innovative but unsettled subset of tort law?** echoes the notion of due diligence in
international law, which requires that states take measures to prevent transboundary harm
before it occurs. The line between domestic and international liability blurs even more
when states themselves carry out projects with environmental impacts. While this chapter
focuses on international law, the parallels with state liability in domestic law reveal a

common struggle: assigning liability to public authorities who regularly make complex

238 See Barboza, supra note 230 at 3.

239 See Ernst v EnCana Corp, 2014 ABQB 672 at paras 31-71, [2015] 1 WWR 719; Girard ¢ 2944-7828
Québec Inc, [2003] RJQ 2237 at 225374, 2003 CanLll 1067 (Sup Ct), rev’d (2004) [2005] RRA 13, 2004
CanLll 47874 (Qc CA); Pearson v Inco Ltd (2002), 33 CPC (5th) 264 at 289-93, [2002] OTC 515 (Sup
Ct), aff’d (2004), 44 CPC (5th) 276, 2004 CanLll 34446 (Div Ct), rev’d (2006), 78 OR (3d) 641, 2006
CanLll 913 (Ont CA), leave to appeal to SCC refused, [2006] 2 SCR viii; Pearson v Inco Ltd (2001), 16
CPC (5th) 151, [2001] OTC 919 (Sup Ct). See also Pembina County Water Resource District v Manitoba,
2008 FC 1390 at paras 31-45, 63 CCLT (3d) 28; Tottrup v Lund, 2000 ABCA 121 at paras 18-38, 45-64,
186 DLR (4th) 226. For cases in which public authorities were involved as perpetrators rather than
regulators, see Spieser ¢ Canada (Procureur genéral), 2020 QCCA 42, [2020] JQ no 142 (QL); Dow
Chemical Company v Ring, 2010 NLCA 20, 297 Nfld & PEIR 86, leave to appeal to SCC refused, [2010] 2
SCR viii; Bryson v Canada (Attorney General), 2009 NBQB 204, 353 NBR (2d) 1, leave to appeal to
NBCA adjourned sine die, 2009 CanLII 50509, [2009] NBJ No 309 (QL) (CA); R v Brooks, 2009 SKQB
509, [2010] 6 WWR 81, leave to appeal to Sask CA refused, 2010 SKCA 55, [2010] 6 WWR 149; Ward v
Canada (Attorney General), 2007 MBCA 123, 286 DLR (4th) 684.

240 See British Columbia v Canadian Forest Products Ltd, 2004 SCC 38 at para 81, [2004] 2 SCR 74
[Canadian Forest Products] [emphasis in the original].

241 This applies to the liability of public authorities as a whole. See Paradis Honey Ltd v Canada, 2015
FCA 89, [2016] 1 FCR 446, leave to appeal to SCC refused, [2015] 3 SCR vi (deploring that “[...] the
doctrine governing the liability of public authorities remains chaotic and uncertain, with no end in sight” at
para 126); Freya Kristjanson & Stephen Moreau, “Regulatory Negligence and Administrative Law” (2012)
25:2 Can J Admin L & Prac 104 (pointing to “the lamentable state of confusion evident in this area of the
law” at 118).
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policy choices to solve problems that have no single, ready-made or scientifically

foolproof answer.
1.1.2. State responsibility

Under the regime of state responsibility codified by the ILC, parts of which are now
thought to be part of customary international law?*? but which is still unincorporated into
a treaty,?*® states can be held responsible for an internationally wrongful act, that is, the
breach of an international obligation attributable to the state.?** Environmental treaties
may also contain specific rules to that effect—for instance, the 1982 UNCLOS?*® and the
2005 Antarctic Liability Annex (not yet in force).24®

Identifying an internationally wrongful act is relatively easy when it relates to the breach
of a treaty obligation. Obligations arising from customary international environmental
law are, however, notoriously difficult to pinpoint and insufficiently developed. Their

open-ended nature makes it difficult to identify exactly what states can and cannot do, let

242 See Peel, supra note 40 at 51; Boyle, “Environmental Liability”, supra note 46 at 3—4.

243 See Federica | Paddeu, “To Convene or Not to Convene? The Future Status of the Articles on State
Responsibility: Recent Developments” (2018) 21 Max Planck YB UN L 83.

244 See Responsibility of States for internationally wrongful acts, GA Res 56/83, UNGAOR, 56th Sess,
Supp No 49, UN Doc A/RES/56/83 (2001) Annex, reprinted in UN, vol 2, supra note 37 at 399-412, arts
1-2. See also Responsibility of States for internationally wrongful acts, GA Res 74/180, UNGAOR, 74th
Sess, Supp No 49, UN Doc A/RES/74/180 (2019); Responsibility of States for internationally wrongful
acts, GA Res 71/133, UNGAOR, 71st Sess, Supp No 49, UN Doc A/RES/71/133 (2016); Responsibility of
States for internationally wrongful acts, GA Res 68/104, UNGAOR, 68th Sess, Supp No 49, UN Doc
A/RES/68/104 (2013); Responsibility of States for internationally wrongful acts, GA Res 65/19,
UNGAOR, 65th Sess, Supp No 49, UN Doc A/RES/65/19 (2010); Responsibility of States for
internationally wrongful acts, GA Res 62/61, UNGAOR, 62nd Sess, Supp No 49, UN Doc A/RES/62/61
(2007); Responsibility of States for internationally wrongful acts, GA Res 59/35, UNGAOR, 59th Sess,
Supp No 49, UN Doc A/RES/59/35 (2004).

245 See United Nations Convention on the Law of the Sea, 10 December 1982, 1833 UNTS 3, UKTS 1999
No 81, 21:6 ILM 1261 (entered into force 16 November 1994), arts 139(2), 235(1), 304 [UNCLOS].

248 See Liability Arising from Environmental Emergencies, 14 June 2005, [2011] ATNIF 7, art 10, 45:1
ILM 5 (not yet in force), reprinted in Antarctic Treaty Consultative Meeting, Final Report of the Twenty-
Eighth Antarctic Treaty Consultative Meeting: Stockholm, Sweden, 6-17 June 2005 (Buenos Aires:
Antarctic Treaty Secretariat, 2005) at 63—72, Annex VI to the Protocol on Environmental Protection to the
Antarctic Treaty, 4 October 1991, ATCM Doc XI ATSCM/2/3/2, UKTS 1999 No 6, 30:6 ILM 1461
(entered into force 14 January 1998) [Antarctic Liability Annex]. The Protocol itself was adopted under the
Antarctic Treaty, 1 December 1959, 402 UNTS 71, Can TS 1988 No 34, 19:4 ILM 860 (entered into force
23 June 1961). Materials pertaining to Antarctica are reprinted in Ben Saul & Tim Stephens, eds,
Antarctica in International Law (Oxford: Hart, 2015).
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alone address complex environmental phenomena with the same precision as detailed

regulation.?*’

At a minimum, states have a duty to prevent and abate transboundary pollution. The
International Court of Justice (ICJ) held on several occasions that states must “use all the
means at [their] disposal in order to avoid activities which take place in [their] territory,
or in any area under [their] jurisdiction, causing significant damage to the environment of
another [s]tate.”?*® This is the prevention principle.?*° This obligation of due diligence is
the core component of customary international environmental law, but it is so open-ended
that it is difficult to determine what it requires, and whether it has been breached. Its
implementation depends on more concrete procedural norms such as the obligation to
conduct an environmental impact assessment and to consult and notify potentially

affected states when a project poses a risk of transboundary damage.?*° Procedural norms

247.0On lack of specificity, see Brunnée, “State Responsibility”, supra note 46 at 9, 26; Brunnée, “Sense and
Sensibility”, supra note 39 at 353-54; Daniel Bodansky, “Customary (And Not So) Customary
International Environmental Law” (1995) 3:1 Ind J Global Leg Stud 105 at 118 [Bodansky, “Customary
International Environmental Law”], reprinted in Paula M Pevato, ed, International Environmental Law, vol
1 (London: Routledge, 2018) 105. For Bodansky’s more recent take on customary international
environmental law, see Bodansky, Art and Craft, supra note 70, ch 9. Anderson hints at the same problem
in the context of human rights litigation. He suggests that human rights law can serve to hold transnational
corporations accountable for environmental damage in the absence of effective cross-border regulation but
adds that “it is unlikely that the language of human rights will be able to provide the detailed environmental
regulation that the international community will increasingly need in the twenty-first century.” Anderson,
supra note 5 at 424-25. Cf Birnie, Boyle & Redgewell, supra note 46 (questioning whether “maintaining
normative coherence and strict adherence to law are more important than finding mechanisms that settle
disputes and secure compliance with agreed commitments™ and concluding that “[o]n this question the
international legal system has always been pragmatic rather than principled” at 213); Gehring &
Jachtenfuchs, supra note 230 (noting that “[a]s long as international conflicts on liability issues can be
solved in a satisfactory manner by using simplified conventional procedures, states will not insist on basing
their claims on the comparatively vague rules of state responsibility” at 104 [emphasis in the original]).

248 Certain Activities Carried out by Nicaragua in the Border Area (Costa Rica v Nicaragua), [2015] ICJ
Rep 665 at paras 104, 118, 168 [Nicaragua Border Area]; Case concerning Pulp Mills on the River
Uruguay (Uruguay v Argentina), [2010] ICJ Rep 14 at para 101 [Pulp Mills]. See also Case concerning the
Gabcikovo-Nagymaros Project (Hungary v Slovakia), [1997] ICJ Rep 92 at para 53 [Gabcikovo-
Nagymaros]; Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, [1996] ICJ Rep 226 at
para 29 [Nuclear Weapons].

249 gee generally Leslie-Anne Duvic-Paoli, The Prevention Principle in International Environmental Law
(Cambridge: Cambridge University Press, 2018); Leonardo Estrela Borges, Les obligations de prévention
dans le droit international de l’environnement et ses conséquences dans la responsabilité internationale
des Etats (Paris: L’Harmattan, 2016).

250 See Convention on Environmental Impact Assessment in a Transboundary Context, 25 February 1991,
1989 UNTS 309, Can TS 1998 No 11, 30:3 ILM 800 (entered into force 27 June 1997) [Espoo
Convention]; Nicaragua Border Area, supra note 248 at paras 104, 153, 161, 168; Pulp Mills, supra note
248 at paras 204-205; Consideration of prevention of transboundary harm from hazardous activities and
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branch out of the substantive duty to prevent harm and participate in its maturation.!
They are important, but they remain basic in scope and in substance even when they seem

well-established.

We tend to assume that customary international environmental law—when it exists—is
easily enforced through the judicial process, while in fact the opposite is true.??2
Environmental disputes rarely result in litigation, and even less so in an interstate setting.
An incident as dramatic as Chernobyl did not trigger claims from victim states against the
Soviet Union.?>® Neither did Fukushima (although in this case, the catastrophe did not
have severe transboundary impacts due to Japan’s geographic location).?>* A critical mass
of cases would not only reinforce the law of state responsibility itself, but also help
transform broad obligations such as the prevention principle into something more

tangible.?®® This is not the case yet.

Examples of state responsibility for environmental damage do exist, but they are peculiar
and their precedential value (in the general sense of a persuasive and replicable approach)
is debatable. Resolution 687 of the UN Security Council (UNSC) is often invoked as an
unequivocal precedent of state responsibility for environmental damage.?*® The UNSC
held Iraq “liable under international law for any direct loss, damage, including

environmental damage and the depletion of natural resources, or injuries to foreign

allocation of loss in the case of such harm, GA Res 62/68, UNGAOR, 62nd Sess, Supp No 49, UN Doc
A/RES/62/68 (2007) Annex, reprinted in UN, vol 2, supra note 37 at 412-18 [ILC Articles on Prevention].
%51 See Owen Mclntyre, “The Role of Customary Rules and Principles of International Environmental Law
in the Protection of Shared International Freshwater Resources” (2006) 46:1 Nat Resources J 157 at 170.
22 See Bodansky, “Customary International Environmental Law”, supra note 247 at 117. See also Sandrine
Maljean-Dubois, “La quéte d’effectivité du droit international de I’environnement” in Delphine Misonne, A
quoi sert le droit de [’environnement? Réalité et spécificité de son apport au droit et a la société (Brussels:
Bruylant, 2019) 251 at 265 [Maljean-Dubois].

253 See Okowa, supra note 230 at 121-30.

24 See Jeremy Suttenberg, “Who Pays? The Consequences of State Versus Operator Liability Within the
Context of Transboundary Environmental Nuclear Damage” (2016) 24:2 NYU Envtl LJ 201 at 222-23;
Giinther Handl, “Preventing Transboundary Nuclear Pollution: A Post-Fukushima Legal Perspective” in
Jayakumar et al, supra note 3, 190 at 191-92, n 5.

25 As Springer explains, “[i]nternational environmental law is best developed when states recognize the
value of creating rules and procedures that address environmental problems before they become sources of
international dispute. Yet the record of state behaviour suggests that too often such proactive collaboration
simply does not take place. The good news is that law is applied, its limitations uncovered, and better law
developed even in times of conflict.” Springer, supra note 79 at 234. On normative development in
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[g]lovernments, nationals and corporations, as a result of Iraq’s unlawful invasion and
occupation of Kuwait.”?*’ It established the United Nations Compensation Commission
(UNCC), a subsidiary organ charged with administering compensation and assessing the
value of damage suffered in Kuwait.?*® The panel of commissioners responsible for the
adjudication of environmental claims noted that environmental protection and
conservation were a common concern, and that states had obligations not only towards

other states but also towards future generations and the international community.?%

The implications of Resolution 687 for international environmental law are unclear.?®® On
the one hand, the practice of the UNCC provides a precedent that may facilitate the
invocation of state responsibility or help design specific compensation schemes in other

257 Resolution 687, UNSCOR, 46th Year, 2981st Mtg, UN Doc S/RES/687 (1991) 11 at para 16, 30:3 ILM
947. See also Resolution 686, UNSCOR, 46th Year, 2978th Mtg, UN Doc S/RES/686 (1991) 8 at para 2(b),
30:2 ILM 568; Resolution 674, UNSCOR, 45th Year, 2951st Mtg, UN Doc S/RES/674 (1990) 25 at para 8,
29:6 ILM 1561.

258 See Resolution 692, UNSCOR, 46th Year, 2987th Mtg, UN Doc S/RES/692 (1991) 18 at para 3, 30:3
ILM 864.

259 See United Nations Compensation Commission, Report and Recommendations Made by the Panel of
Commissioners Concerning the Fifth Installment of “F4” Claims, UN Doc S/AC.26/2005/10 (2005) at para
40; United Nations Compensation Commission, Report and Recommendations Made by the Panel of
Commissioners Concerning Part Two of the Fourth Installment of “F4” Claims, UN Doc S/AC.26/2004/17
(2004) at para 38; United Nations Compensation Commission, Report and Recommendations Made by the
Panal of Commissioners Concerning Part One of the Fourth Instaliment of “F4” Claims, UN Doc
S/IAC.26/2004/16 (2004) at para 43; United Nations Compensation Commission, Report and
Recommendations Made by the Panel of Commissioners Concerning the Third Installment of “F4” Claims,
UN Doc S/AC.26/2003/31 (2003) at para 42, 43:3 ILM 704. See also Cymie R Payne, “Legal Liability for
Environmental Damage: The United Nations Compensation Commission and the 1990-1991 Gulf War” in
Carl Bruch, Carroll Muffett & Sandra S Nichols, eds, Governance, Natural Resources and Post-Conflict
Peacebuilding (Abingdon: Routledge, 2016) 719 at 750; Peter H Sand, “Catastrophic Environmental
Damage and the Gulf War Reparation Awards: The Experience of the UN Compensation Commission”
(2011) 105 Am Soc’y Intl L Proc 430 at 431; Peter H Sand, “Environmental Principles Applied” in Cymie
Payne & Peter H Sand, eds, Gulf War Reparations and the UN Compensation Commission: Environmental
Liability (Oxford: Oxford University Press, 2011) 170 at 173-74.

260 Interestingly, the scope of Resolution 687 itself was debated at the time. Had the UNSC fully disposed
of Iraq’s liability (in which case the UNCC would simply administer claims), or had it assumed that the
UNCC would decide liability on a case-by-case basis? See Andrea Gattini, “The UN Compensation
Commission: Old Rules, New Procedures on War Reparations” (2002) 13:1 Eur J Intl L 161 at 167-68. Cf
Provisional Rules for Claims Procedure, UNCCGC Dec 10, 6th Sess, UN Doc S/AC/26/1992/10 (1992)
Annex, art 31, 31:5 ILM 1053 (“[i]n considering the claims, Commissioners will apply Security Council
Resolution 687 (1991) and other relevant Security Council resolutions, the criteria established by the
Governing Council for particular categories of claims, and any pertinent decisions of the Governing
Council. In addition, where necessary, Commisioners shall apply other relevant rules of international law”).
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point José R Allen, “Points of Law” in Payne & Sand, supra note 259, 141 at 143; United Nations Security
Council, “Identical Letters Dated 6 April 1991 from the Permanent Representative of Iraq to the United
Nations Addressed Respectively to the Secretary-General and the President of the Security Council” (6
April 1991), UN Doc S/22456 (1991) at 7.
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cases.?®! On the other hand, judges cannot, unlike the UNSC, craft brand-new
compensation mechanisms or create institutions such as the UNCC to implement their
decisions.?%? The practice of the UNCC is notable, but not the harbinger of a radical

evolution in international environmental law.253

Cases brought before international courts and tribunals are sparse and only occasionally
result in a jJudgment on the merits that satisfactorily clarifies substantive obligations of
customary international environmental law.?%* In the Gabcikovo-Nagymaros dispute over
the construction of a dam on the Danube, for instance, the 1CJ focused on the bilateral
treaty obligations of the parties.?® It did not address Hungary’s claim that Slovakia had
breached its obligations to prevent environmental damage and to cooperate with affected

states. 266

More recently, the ICJ held Nicaragua responsible for environmental damage caused by
excavations and military activities in a disputed territory which it found belonged to
Costa Rica.?%” But the ICJ did so only on the basis that Nicaragua had violated Costa
Rica’s sovereignty. It rejected the argument that Nicaragua had breached a procedural
obligation to carry out an environmental impact assessment and to notify and consult
Costa Rica, as well as a substantive obligation not to cause harm.?®® In another case
between the same parties and decided in the same judgment, the ICJ found that Costa

Rica ought to have carried out an environmental impact assessment when it built a road

261 See Sands & Peel, supra note 108 at 743, 755, 803.

262 See Birnie, Boyle & Redgewell, supra note 46 at 232.

263 See Jean-Christophe Martin, “The United Nations Compensation Commission Practice with Regards to
Environmental Claims” in Kerbrat & Maljean-Dubois, supra note 110, 251 at 267.

264 See generally José Juste-Ruiz, “The International Court of Justice and International Environmental
Law” in Nerina Boschiero et al, eds, International Courts and the Development of International Law:
Essays in Honour of Tullio Treves (The Hague: TMC Asser, 2013) 383; Tim Stephens, International
Courts and Environmental Protection (Cambridge: Cambridge University Press, 2009); Jorge E Vifiuales,
“The Contribution of the International Court of Justice to the Development of International Environmental
Law: A Contemporary Assessment” (2008) 32:1 Fordham Intl LJ 232.

265 See Gabéikovo-Nagymaros, supra note 248.

266 See ibid (Memorial of the Republic of Hungary at paras 6.56-82).

267 See Nicaragua Border Area, supra note 248 at para 92. The ICJ recently issued its judgment on the
amount of compensation owed by Nicaragua to Costa Rica, including for environmental damage. This is an
unprecedented ruling for the ICJ. See Certain Activities Carried out by Nicaragua in the Border Area
(Costa Rica v Nicaragua), [2018] ICJ Rep 15 at paras 39-87.

268 See ibid at paras 112, 120.
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alongside the San Juan river,?®° but that the construction of the road itself had not caused

significant transboundary harm.?™

Other cases never reach the trial stage. Consider the Aerial Spraying case brought to the
ICJ in 2008. The dispute involved Colombia’s spraying of herbicides over coca
plantations to eradicate drug production. The herbicides drifted into Ecuador and caused
severe harm to the residents’ health and their environment. This textbook example of
transboundary pollution boosted observers’ hopes of an authoritative and comprehensive
ruling in an area of the law that has few of them. Unfortunately for them, parties settled

their dispute on the eve of oral submissions on the merits.?"*

The settlement in Aerial Spraying proves that the prospect of interstate litigation can
persuade the parties to find more durable arrangements and perhaps even put an end to
transboundary pollution.?’2 It also reminds us that the scarcity of reported cases may not
accurately reflect the practice of invoking state responsibility for transboundary
pollution.?”® As Peel suggests, “[e]ven if rarely used in practice, a robust and effective
regime of state responsibility for transboundary pollution can stimulate more concerted
efforts to prevent environmental harm or to better mitigate damage through improved
systems of risk management, risk transfer, rehabilitation and compensation
mechanisms.”2’* But settlements do not clarify the law for future purposes, and the
international community is still longing for clear answers to several key aspects of
international environmental law, including the nature of the measures required to
discharge the duty to prevent harm. Better defined norms would guide states in their

conduct and thus have practical and symbolic value outside the courtroom.?”

269 See ibid at paras 162, 168, 173.

270 See ibid at para 217.

271 See Case concerning Aerial Herbicide Spraying (Ecuador v Colombia), Order of 13 September 2013,
[2013] ICJ Rep 278.

272 See Alan Boyle, “Transboundary Air Pollution: A Tale of Two Paradigms” in Jayakumar et al, supra
note 3, 233 at 255 [Boyle, “Two Paradigms”].
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Simply put, the law of state responsibility is stuck in a vicious circle in which uncertain
customary obligations impede the articulation of a claim while states maintain
uncertainty to shield themselves from legal consequences.?’® The most optimistic
scholars concede that it has evolved slowly in environmental matters,?”” while others
describe shared responsibility in this area as a simple “buck-passing” process from state
to operator, from operator to insurer and so on, tolerated by states only—and precisely—
because they are not part of it.2’® All signs point to a lack of political interest in the
consequences of misconduct. States obviously have less difficulty agreeing on an
obligation to conduct an environmental assessment than on the actual consequences of a
failure to do s0.2® Their inaction is made easier by the fact that they are rarely the direct

cause of pollution.2°

State responsibility will remain an incomplete means of dealing with transboundary
pollution unless customary international environmental law becomes more sophisticated
and the regime is applied more often.?! There are signs of hope. Climate change, for
instance, is sparking new doctrinal interest in the definition of primary obligations and

the application of the law of state responsibility.?® States threatened with the catastrophic
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supra note 66 at 112; Craik, “Trail Smelter Redux”, supra note 12 at 149.

277 See Alexandre Kiss & Dinah Shelton, “Strict Liability in International Environmental Law” in Tafsir
Malick Ndiaye & Rudiger Wolfrum, eds, Law of the Sea, Environmental Law and Settlement of Disputes:
Liber Amicorum Judge Thomas A Mensah (Leiden: Martinus Nijhoff, 2007) 1131 at 1131 [Kiss & Shelton].
278 See Ilias Plakokefalos, “Liability for Transboundary Harm” in André Nollkaemper & llias Plakokefalos,
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2017) 1051 at 1064 [Plakokefalos].
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280 See for instance the Canada-Philippines dispute over the shipment of waste containers by a Canadian
company, supra note 45.

281 |n a technical report issued in 2018, the UN Secretary-General expressed precisely the same view,
writing somewhat mildly that “[r]he rules of [s]tate responsibility may need to be further developed if they
are to play any significant role as a tool for redressing transboundary environmental harm.” Secretary-
General of the United Nations, Gaps in international environmental law and environment-related
instruments: towards a global pact for the environment, UN Doc A/73/419 (2018) at 40, para 96 [UN
Secretary-General].

282 See Global Justice Program at Yale University, “Oslo Principles on Global Climate Change
Obligations” (1 March 2015), online (pdf): Global Justice Program <http://globaljustice.yale.edu>
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consequences of global warming are pushing for a change. In 2002, Tuvalu threatened to
sue Australia and the United States in the 1CJ over greenhouse gas emissions.?®® In 2012,
the Republic of Palau sought to secure the support of the UN General Assembly (UNGA)
to request an advisory opinion from the 1CJ. Palau proposed to ask the ICJ to identify
“the obligations under international law of a [s]tate for ensuring that activities under its
jurisdiction or control that emit greenhouse gas do not cause, or substantially contribute
to, serious damage to another [s]tate or [s]tates.”?* The International Union for
Conservation of Nature (IUCN) later picked up on the same idea.?® Neither initiative
came to fruition, but scholars continue to discuss the possibility of an advisory opinion
from the 1CJ.28¢ While we should undoubtedly have this discussion, it is difficult to see

how a problem as complex and politically sensitive as climate change can push states to

Law of Climate Change]; Daniel Bodansky, Jutta Brunnée & Lavanya Rajamani, International Climate
Change Law (Oxford: Oxford University Press, 2017) at 44-51 [Bodansky, Brunnée & Rajamani]; Benoit
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(2007) 43:A Stan J Intl L 123.
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Advisory Opinion on Climate Change” (3 February 2012), online: United Nations Meetings Coverage and
Press Releases <www.un.org/press/en> [perma.cc/RF8R-49GC].
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finally accept the idea of state responsibility for environmental damage when they did so
little in the past.

1.1.3. State liability

Liability for environmental damage (without an internationally wrongful act) has
developed much more rapidly than state responsibility, albeit again with mixed results.
International liability regimes target either the state (state liability) or a private party,
typically the operator of a facility (civil liability). They provide compensation, often by
imposing strict liability on the defendant (in other words without requiring the proof of
some wrongdoing) while capping the amount payable as a tradeoff for a more stringent
liability standard. They can also require the industry to set up compensation funds and

obtain insurance coverage to ensure that victims get paid after an incident.?’

The first comprehensive international liability regime appeared in 1960 to deal with the
potentially disastrous consequences of the peaceful use of nuclear energy. The real
urgency to develop international liability regimes came in the aftermath of the grounding
and breakup of the Torrey Canyon supertanker in the North Sea in 1967.2%8 The incident
reminded the world that catastrophic damages could result from lawful but hazardous
activities. It paved the way for the 1969 Convention on Civil Liability for Oil Pollution

Damage?® and the 1971 Convention on the Establishment of an International Fund for

27 See Michael G Faure, “In the Aftermath of Disaster: Liability and Compensation Mechanisms as Tools
to Reduce Disaster Risks” (2016) 52:1 Stan J Intl L 95 at 123; Micheal G Faure, “Liability and
Compensation as Instruments of Disaster Risk Reduction?” in Jacqueline Peel & David Fischer, eds, The
Role of International Environmental Law in Disaster Risk Reduction (Leiden: Brill Nijhoff, 2016) 266 at
291-92 (identifying four features of civil liability regimes, namely strict liability, compulsory financial
guarantees, compensation caps and the channelling of liability).

288 See Jacqueline Peel, “International Environmental Law and Climate Disasters” in Rosemary Lyster &
Robert RM Verchick, eds, Research Handbook on Climate Disaster Law: Barriers and Opportunities
(Cheltenham: Edward Elgar, 2018) 77 (“[t]he evolution of treaty regimes governing oil pollution and
radioactive contamination from nuclear facilities has closely tracked the occurrence of high-profile
disasters, including the Chernobyl nuclear reactor meltdown and major oil spill incidents such as the Torrey
Canyon in 1967, the Amoco Cadiz in 1978, the Exxon Valdez in 1989, and the Prestige in 2002” at 84-85).
See also Jacqueline Peel & David Fischer, “International Law at the Intersection of Environmental
Protection and Disaster Risk Reduction” in Peel & Fischer, supra note 287, 1 at 7.

289 See International Convention on Civil Liability for Oil Pollution Damage, 27 November 1992, 1956
UNTS 255, UKTS 1996 No 86 (entered into force 30 May 1996) as amended by IMO Res LEG.1(82), 18
October 2000, IMO Doc Res LEG.1(82) (entered into force 1 November 2003), superseding International
Convention on Civil Liability for Oil Pollution Damage, 29 November 1969, 973 UNTS 3, Can TS 1989
No 46, 9:1 ILM 45 (entered into force 19 June 1975) [CLC].
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Compensation for Oil Pollution Damage.?®® The regime, still in place today, seeks to

compensate victims of oil pollution using funds from the cargo industry.

Three years after the adoption of the CLC, the international community committed in
Stockholm to develop international liability law.?°* Much insistence was initially placed
on the liability of the state, as opposed to that of private parties. The ILC explored the
idea that states could be held liable for transboundary pollution without having breached
international law, but it became clear that they would not readily sacrifice economically
beneficial activities in the name of compensation. After years of protracted work on the
topic, the ILC special rapporteur described state liability as a case of “misplaced
emphasis”.?%? He admitted that “[s]tate liability and strict liability are not widely
supported at the international level, nor is liability for any type of activity located within
the territory of a [s]tate in the performance of which no [s]tate officials or agents are

involved.”?%

Little has changed today. State responsibility now has a strong hold in customary
international law even though its application in environmental disputes is not yet settled.
State liability, on the other hand, is a project that is effectively relinquished. Commenting
on the efforts of the ILC, the Seabed Disputes Chamber of the International Tribunal for
the Law of the Sea (ITLOS) opined that “such efforts have not yet resulted in provisions

entailing [s]tate liability for lawful acts.”?®* States tend to compensate environmental

290 See International Convention on the Establishment of an International Fund for Compensation for Oil
Pollution Damage, 27 November 1992, 1953 UNTS 373, UKTS 1996 No 87 (entered into force 30 May
1996) as amended by IMO Res LEG.2(82), 18 October 2000, IMO Doc Res LEG.2(82) (entered into force
1 November 2003) and the Protocol of 16 May 2003, Can TS 2010 No 4, UKTS 2012 No 48 (entered into
force 3 March 2005), superseding International Convention on the Establishment of an International Fund
for Compensation for Qil Pollution Damage, 18 December 1971, 1110 UNTS 57, Can TS 1989 No 47,
11:2 ILM 284 (entered into force 16 October 1978) [Fund Convention].
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Rapporteur” (UN Doc A/CN.4/531) in Yearbook of the International Law Commission 2003, vol 2, part 1
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2% |bid at 76, para 3.
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damage through lump-sum settlements and voluntary payments,?® but the pattern is not
consistent enough to establish the liability of the source state as a matter of customary

international law.2%

In treaty law, the only clear example of state liability comes from the 1972 Space
Liability Convention. It provides that “[a] launching [s]tate shall be absolutely liable to
pay compensation for damage caused by its space object on the surface of the earth or to
aircraft in flight.”%” The Space Liability Convention led to a well-known compensation
claim following the crash of a Soviet nuclear satellite in Canada.?®® Cosmos 954 crashed
in January 1978, spreading radioactive fuel over 124,000 km? in the Northwest
Territories, Alberta and Saskatchewan. Authorities spent 14 million CAD in a two-phase
cleanup process that lasted several months. They managed to recover only a small
fraction of the satellite’s radioactive power source. Canada then claimed 6 million CAD
to the Soviet Union under the Space Liability Convention and general principles of

international law.?*® The Soviet Union replied that it would consider the issue of damage

Law of the Sea: The Advisory Opinion on Responsibility and Liability for International Seabed Mining
(ITLOS Case No 17)” (2012) 7:2 ISDLP 241.

2% For a survey of state practice, see Barboza, supra note 230 at 45-72; Lefeber, Transhoundary
Environmental Interference, supra note 50 at 159-87.

2% See Plakokefalos, supra note 278 at 1059; Orlando, “Public and Private”, supra note 95 at 415-15;
Montjoie, supra note 237 at 507; Alan Boyle, “Liability for Injurious Consequences of Acts Not Prohibited
by International Law” in Crawford, Pellet & Olleson, supra note 230, 95 at 104 [Boyle, “Liability for
Injurious Consequences”]; Birnie, Boyle & Redgewell, supra note 46 at 217-19; Lefeber, Transboundary
Environmental Interference, supra note 50 at 181. But see Kiss & Shelton, supra note 277 at 1138-40;
Barboza, supra note 230 at 153-54; Handl, supra note 230 at 117-20 (all defending the continuing
importance of state liability).

297 Convention on International Liability for Damage Caused by Space Objects, 29 March 1972, 961 UNTS
187, Can TS 1975 No 7, 10:5 ILM 965, art Il (entered into force 1 September 1972) [Space Liability
Convention].

2% See Claim Against the USSR for Damage Caused by Soviet Cosmos 954, 23 January 1979, 18:4 ILM
899 [Cosmos 954 Claim].

29 See Andrew Brearley, “Reflections upon the Notion of Liability: The Instances of Kosmos 954 and
Space Debris” (2008) 34:2 J Space L 291 at 297-300, 310. See generally Edward G Lee & DW Sproule,
“Liability for Damage Caused by Space Debris: The Cosmos 954 Claim” (1988) 26 Can YB Intl L 273
[Lee & Sproule]; Alexander F Cohen, “Cosmos 954 and the International Law of Satellite Accidents”
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Fordham Intl LJ 255; Bryan Schwartz & Mark L Berlin, “After the Fall: An Analysis of Canadian Legal
Claims for Damage Caused by Cosmos 9547 (1982) 27:4 McGill LJ 676; Carl Q Christol, “International
Liability for Damage Caused by Space Objects” (1980) 74:2 AJIL 346; André Farand, “L’apport du
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“in strict accordance with the provisions [of the Space Liability Convention].”3% The
dispute ended in a 3 million CAD lump sum settlement with no admission of liability and
consequently no reference to the Space Liability Convention or to international law.>! It
is said to have been motivated by past settlements, the desire to avoid prolonged

negotiations and other political considerations.3%2

References to the Cosmos 954 incident are strangely ubiquitous in environmental
literature, even today. Some suggest that the payment looks more like an admission of
responsibility than a voluntary and non-prejudicial gesture.®*® Even if it were purely
voluntary, they say, it would still imply that the source state has an “inner conviction”
about its liability.3%* But just as the Trail Smelter arbitration is a dubious foundation for
the entire field of international environmental law, the Space Liability Convention is a
dubious model of state liability for transboundary pollution. First, it was negotiated at a
time when global environmental protection was only beginning to attract the world’s
attention. Today, the Space Liability Convention faces strong criticism for its failure to
properly deal with contemporary problems such as space debris.?® Second, it concerns a
very specific form of transboundary pollution, and a particularly hazardous one at that.3%

Third, space was primarily a military affair at the time. The parties to the Space Liability
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58. See generally Peter Stubbe, State Accountability for Space Debris: A Legal Study of Responsibility for
Polluting the Space Environment and Liability for Damage Caused by Space Debris (Leiden: Brill Nijhoff,
2017).

306 See Ballarino, supra note 308 at 337.
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Convention did not contemplate that private parties would engage in outer space activities
alongside governments as extensively as they do today.>°” The choice of state liability

over other models must be understood in this context.

Meanwhile, civil liability regimes proliferated at a faster pace. Cynics will not be
surprised. The same lack of political will that hampered the development of state-centric
doctrines led the states to divert attention from themselves and target private operators
instead.3%8 Civil liability regimes are also less of an exotic concept for most lawyers.
They closely mirror domestic law and provide an easy way out of the conceptual
entanglements associated with state responsibility and liability. As we will see, there are
more principled reasons to focus on civil liability besides mere opportunism.
Paradoxically, however, civil liability regimes have resulted in little hard law. Most

existing regimes remain a dead letter.
1.1.4. Civil liability

Treaty-based civil liability regimes target private parties within the source state.>®® They
have three main functions. First, they ensure non-discrimination and equal access to
foreign victims in the source state. Second, they address issues of jurisdiction, choice of

law and enforcement of foreign judgments (their most relevant function for our

307 See Ricky J Lee, “The Liability Convention and Private Space Launch Services: Domestic Regulatory
Responses™ (2006) 31 Ann Air & Sp L 351 at 352-53. For early research on private activities in outer
space, see Laurence Jay Eisenstein, “Choice of Law Regarding Private Activities in Outer Space: A
Suggested Approach” (1986) 16:2 Cal W Intl LJ 282; Stephen B James & Kate Mary Kell, “Private
Enterprise in Outer Space: A Selected Bibliography” (1979) 2:1 Hous J Intl L 159; Lawrence P Wilkins,
“Substantive Bases for Recovery for Injuries Sustained by Private Individuals as a Result of Fallen Space
Objects” (1978) 6:2 J Space L 161. See generally Dan St John, “The Trouble with Westphalia in Space:
The State-Centric Liability Regime” (2012) 40:4 Denv J Intl L & Pol’y 686.

308 See Eckard Rehbinder, “Extra-Territoriality of Pollution Control Laws from a European Perspective” in
Gunther Handl, Joachim Zekoll & Peer Zumbansen, eds, Beyond Territoriality: Transnational Legal
Authority in an Age of Globalization (Leiden: Martinus Nijhoff, 2012) 127 at 145 [Rehbinder]. But see Tito
Ballarino, “Questions de droit international privé et dommages catastrophiques” (1990) 220 Rec des Cours
289 [Ballarino] (“[o]n ne saurait trouver ni une contestation, ni méme un assouplissement de la regle,
traditionnelle dans les dommages transfrontiéres, selon laquelle I’Etat est responsable de I'utilisation
dommageable de son territoire national, qui est faite soit par ses agents, soit par les particuliers (méme
étrangers) placés sous sa juridiction” at 352-53).

309 See Barboza, supra note 230 at 31.
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purposes). Third, they harmonize substantive liability law on issues such as the standard

of fault, damages, insurance and defences.3°

Because of their concern with harmonization, civil liability treaties are not typically
described as international environmental law. They are uniform tort law in disguise,
“amphibious” international instruments operating through domestic laws and
institutions.®!* They may nonetheless impose direct obligations on states with respect to
the operations of private actors under their jurisdiction.®!? First, they may require states to
offer private remedies in order to ensure the availability of prompt and adequate
compensation for victims of transboundary pollution. Second, they may provide for the
state’s alternative, subsidiary or supplementary liability, for example when compensation
exceeds the financial capacity of the liable party.'® Polluters do not always have deep
pockets: state liability becomes useful when a small private operator causes catastrophic
damage while drilling off the coast or running a nuclear facility.>* Finally, states may

themselves act as operators, in which case civil liability treaties can apply to them.3%°

In the next subsections, | introduce existing treaties (1.1.4.1), explain their fundamental
assumptions (1.1.4.2) and their ultimate failure (1.1.4.3). | emphasize the need for a new

vehicle going forward, one that derives from the duty to ensure prompt and adequate

310 See Sachs, supra note 39 at 849-50.

311 pierre-Marie Dupuy & Jorge E Vifiuales, International Environmental Law, 2nd ed (Cambridge:
Cambridge University Press, 2018) at 322.

%12 This is consistent with the characterization of international environmental law as a body that “directs its
rights and duties at the state and relies on the way in which the state in its national law controls
corporations.” André Nollkaemper, “Responsibility of Transnational Corporations in International
Environmental Law: Three Perspectives” in Gerd Winter, ed, Multilevel Governance of Global
Environmental Change: Perspectives from Science, Sociology and the Law (Cambridge: Cambridge
University Press, 2006) 179 at 187. See also Markos Karavias, Corporate Obligations Under International
Law (Oxford: Oxford University Press, 2013) (“[...] civil liability instruments [...] bind [s]tates and require
that they regulate the conduct of corporations under domestic law” at 14);Alan E Boyle, “Making the
Polluter Pay? Alternatives to State Responsibility in the Allocation of Transboundary Environmental
Costs” in Francioni & Scovazzi, supra note 183, 363 (describing the role of the state under international
environmental law as a “guarantor of private conduct” at 364). But see Anne Peters, Beyond Human
Rights: The Legal Status of the Individual in International Law (Cambridge: Cambridge University Press,
2016) at 153-161 (reading civil liability treaties as targeting private parties directly under international
law).

313 See ILC Principles on the Allocation of Loss, supra note 37, Principle 4(5).

314 See Alan Boyle et al, “International Law and the Liability for Catastrophic Environmental Damage”
(2011) 105 Am Soc’y Intl L Proc 423 at 429 (comments by Ginther Handl).

315 See Commentary to the ILC Principles on the Allocation of Loss, supra note 134 at 72, para 33.
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compensation but avoids mistakes of the past. This new vehicle, | argue, has one rather

old and reliable component: private international law.
1.1.4.1.  Civil liability regimes in international envirommental law

The number of civil liability treaties increased from the 1980s to the 2000s through new
standalone documents and declarations of interest for developing a liability counterpart to
existing regimes.3'® More than a dozen treaties currently exist.3'” They are typically

confined to a sector or activity although some have a broader scope.®®

Four treaties address civil liability for marine oil pollution. The 1977 Seabed Mineral
Resources Convention deals with oil pollution resulting from the exploration and
exploitation of certain seabed mineral resources.®!® The 1992 CLC and the 1992 Fund
Convention deal with pollution resulting from oil tankers.®?° The 2001 Bunker
Convention deals with pollution resulting from oil used to fuel ships.®?* An intricate web
of rules deals with civil liability for nuclear damage: the 1960 Paris Convention, the 1963
Brussels Supplementary Convention, the 1963 Vienna Convention, the 1988 Vienna Joint
Protocol and the 1997 CSC.%2 In addition, the 1962 Nuclear Ships Convention deals with

316 See Brunnée, “Sense and Sensibility”, supra note 39 at 359.

317 For a survey of existing instruments, see Hannes Descamps, Robin Slabbinck & Hubert Bocken,
International Documents on Environmental Liability (London: Springer, 2008) [Descamps, Slabbinck &
Bocken]; Wolfrum, Langenfeld & Minnerop, supra note 196, ch 2; International Law Commission,
“Survey of Liability Regimes Relevant to the Topic of International Liability for Injurious Consequences
Arising out of Acts Not Prohibited by International Law, Prepared by the Secretariat” (UN Doc
AJCN.4/543) in Yearbook of the International Law Commission 2004, vol 2, part 1 (New York: UN, 2010)
85 (UN Doc A/CN.4/SER.A/2004/Add.1); UNEP, supra note 124.

318 See Convention on Civil Liability for Damage Resulting from Activities Dangerous to the Environment,
26 June 1993, Eur TS 1993 No 150, 32:5 ILM 1228 (not yet in force) [Lugano Convention]; Nordic
Convention, supra note 199;

319 See Convention on Civil Liability for Oil Pollution Damage Resulting from Exploration for and
Exploitation of Seabed Mineral Resources, 1 May 1977, UKTS (Misc) 1977 No 8, 16:6 ILM 1450 (not yet
in force) [Seabed Mineral Resources Convention].

320 See CLC, supra note 289; Fund Convention, supra note 289.

321 See Convention on Civil Liability for Bunker Oil Pollution Damage, 23 March 2001, Can TS 2010 No 3,
40:6 ILM 1493 (entered into force 21 November 2008) [Bunker Convention].

322 See Convention on Supplementary Compensation for Nuclear Damage, 12 September 1997, Can TS
2017 No 30, 36:6 ILM 1454 (entered into force 15 April 2015) [CSC]; Joint Protocol relating to the
Application of the Vienna Convention and the Paris Convention, 21 September 1988, 1672 UNTS 293,
UKTS (Misc) 1989 No 12 (entered into force 27 April 1992); Convention on Civil Liability for Nuclear
Damage, 21 May 1963, 1063 UNTS 265, UKTS (Misc) 1964 No 9, 2:4 ILM 727 (entered into force 12
November 1977) as amended by the Protocol of 12 September 1997, 2241 UNTS 270, 36:6 ILM 1454
(entered into force 4 October 2003) [Vienna Convention]; Convention Supplementary to the Paris
Convention on Third Party Liability in the Field of Nuclear Energy, 31 January 1963, 1041 UNTS 358,
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the liability of (nonexistent) civil nuclear ships operators®?® and the 1971 Nuclear
Material Convention deals with damage caused by a nuclear incident occurring in the

course of the maritime carriage of nuclear material 3%

Civil liability treaties also cover other forms of transboundary pollution. The 1989 CRTD
Convention deals with damage caused during the carriage of dangerous goods by road,
rail and inland navigation vessels®?® while the 1996 HNS Convention deals with damage
resulting from the carriage of hazardous and noxious substances by sea.®?® The 1999
Basel Liability Protocol deals with damage resulting from the transboundary movement
and disposal of hazardous wastes.®?” The 2003 Kiev Liability Protocol deals with damage
caused by the transboundary effects of industrial accidents on transboundary waters.3%8
The 2005 Antarctic Liability Annex deals with environmental emergencies in the

Antarctic.3? Finally, the 2010 Nagoya—Kuala Lumpur Supplementary Protocol deals

UKTS 1975 No 44, 2:4 ILM 685 (entered into force 4 December 1974) as amended by the Additional
Protocol of 28 January 1964, 956 UNTS 251, UKTS 1975 No 44 (entered into force 4 December 1974), the
Protocol of 16 November 1982, 1650 UNTS 446, UKTS 1992 No 17 (entered into force 1 August 1991)
and the Protocol of 12 February 2004, UKTS (Misc) 2015 No 7 (not yet in force) [Brussels Supplementary
Convention]; Convention on Third Party Liability in the Field of Nuclear Energy, 29 July 1960, 956 UNTS
251, UKTS 1968 No 69, 55:4 AJIL 1082 (entered into force 1 April 1968) as amended by the Additional
Protocol of 28 January 1964, 956 UNTS 251, UKTS 1968 No 69 (entered into force 1 April 1968), the
Protocol of 16 November 1982, 1519 UNTS 319, UKTS 1989 No 6 (entered into force 7 October 1988)
and the Protocol of 12 February 2004, UKTS (Misc) 2015 No 6 (not yet in force) [Paris Convention].

323 See Convention on the Liability of the Operators of Nuclear Ships, 25 May 1962, 57:1 AJIL 268 (not yet
in force) [Nuclear Ships Convention].

324 See Convention Related to Civil Liability in the Field of Maritime Carriage of Nuclear Material, 17
December 1971, 974 UNTS 255, UKTS (Misc) 1972 No 39, 11:2 ILM 277 (entered into force 15 July
1975) [Nuclear Material Convention].

325 See Convention on Civil Liability for Damage Caused During Carriage of Dangerous Goods by Road,
Rail and Inland Navigation Vessels, 10 October 1989, UN Doc ECE/TRANS/79 (not yet in force) [CRTD
Convention].

326 See International Convention on Liability and Compensation for the Carriage of Hazardous and
Noxious Substances by Sea, 3 May 1996, UKTS (Misc) 1997 No 5, 35:6 ILM 1406 (not yet in force) as
amended by the Protocol of 30 April 2010, IMO Doc LEG/CONF.17/10, UKTS (Misc) 1997 No 5 (not yet
in force) [HNS Convention].

327 See Protocol on Civil Liability and Compensation for Damage Resulting from Transboundary
Movements of Hazardous Waste, 10 December 1999, COP5 Dec V/29 in Conference of the Parties to the
Basel Convention on the Control of Transboundary Movements of Hazardous Waste and Their Disposal,
Report of the Fifth Meeting of the Conference of the Parties to the Basel Convention, UN Doc
UNEP/CHW.5/29 (1999) Annex 111 (not yet in force) [Basel Liability Protocol]. The Basel Liability
Protocol was adopted under the Basel Convention on the Control of Transboundary Movements of
Hazardous Wastes and Their Disposal, 22 March 1989, 1673 UNTS 57, Can TS 1992 No 19, 28:3 ILM
657 (entered into force 5 May 1992)

328 See Kiev Liability Protocol, supra note 135. See also Industrial Accidents Convention, supra note 135.
329 See Antarctic Liability Annex, supra note 246.
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with liability for damage resulting from the transboundary movement of living modified

organisms.3%

Regardless of their practical impact (or lack thereof), the very existence of civil liability
treaties is notable. Through them, states acknowledge that liability is essential to the
enforcement of international environmental law, and that victims of transboundary
pollution deserve some kind of compensation even though it may not come from states
themselves. The language used in many treaties also signals some agreement over the
standard of compensation for environmental damage—prompt and adequate.*! Civil
liability treaties are therefore worth studying both as evidence of the path taken in
international environmental law, and as an illustration of the function of civil liability in

the resolution of transboundary environmental disputes.
1.1.4.2.  Assumptions of civil liability regimes

Civil liability treaties rest on two fundamental assumptions: liability may be imposed on

private parties rather than the states, and ex post liability is not entirely superfluous when
compared to ex ante regulation of transboundary pollution. If these two assumptions are

correct—and | believe they are—we can then debate whether existing treaties succeed in
conveying the benefits of an approach based on civil liability, or whether—as |

propose—we need a new vehicle going forward.

Civil liability regimes for domestic or transboundary pollution are typically justified by
four rationales. There may be others, but these are the most common. The first three are
persuasive but should be carefully nuanced. The fourth one is plausible, but more often

asserted than truly demonstrated.

330 See Nagoya—Kuala Lumpur Supplementary Protocol on Liability and Redress to the Cartagena
Protocol on Biosafety, 15 October 2010, 50:1 ILM 108 (entered into force 5 March 2018) [Nagoya—Kuala
Lumpur Supplementary Protocol]. The Nagoya—Kuala Lumpur Supplementary Protocol was adopted under
the Cartagena Protocol on Biosafety to the Convention on Biological Diversity, 29 January 2000, 2226
UNTS 208, UKTS 2004 No 17, 39:5 ILM 1027 (entered into force 11 September 2003), itself adopted
under the Convention on Biological Diversity, 5 June 1992, 1760 UNTS 79, Can TS 1993 No 24, 31:4 ILM
818 (entered into force 29 December 1993).

331 For further discussion on prompt and adequate compensation in civil liability treaties, see subsection
1.2.1.1 below.
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First, civil liability directly assists victims of pollution whether or not public authorities
choose to act against polluters.3 This rationale does not exclude the state as plaintiff but
assumes that it will not always act as such.33 This is particularly true for transboundary
pollution. Slaughter and Burke-White are right when they point out that “[a]rresting
criminals or terrorists, securing nuclear materials, and preventing pollution are within the
traditional province of domestic law. The result is that the external security of many
states depends on the ability of national governments to maintain internal security
sufficient to establish and enforce national law.”*** Paradoxically, however, those same
national governments may not act as vigorously when foreign interests are at stake. As
Wai explains, “[...] there are often severe practical impediments to effective
extraterritorial regulation by national regulators. Local regulators may not pursue the case
because of industry capture, inefficiency, shortage of resources, or restrictive ideological
conditions.””** Similarly, Banda points out that “[p]icking a fight with a foreign
government is costly, and localized injuries to human health and the environment will
often be dwarfed by the perceived need for bilateral cooperation on other issues, such as
trade, defense, or border control.”3* In the end, few governments will be willing to
aggressively and unilaterally defend the environment (or its population’s) beyond

borders.

Citizen suits under environmental statutes reflect the idea that civil liability can bypass
government inaction. Those provisions allow individuals to enforce environmental laws

in the public interest.3¥” When the EPA did not enforce its administrative orders against a

332 See Sachs, supra note 39 at 845. Financial compensation is the most compelling rationale for civil
liability: “[o]ther remedies—such as declaratory relief and injunctions—may also be available, but it is the
promise of monetary compensation that offers the strongest attraction from an economist’s point of view.”
Anderson, supra note 5 at 408.

333 See Jaye Ellis, “Extraterritorial Exercise of Jurisdiction for Environmental Protection: Addressing
Fairness Concerns” (2012) 25:2 Leiden J Intl L 397 [Ellis, “Extraterritorial Jurisdiction™] (“[...] I cannot
agree [...] that there is no room for cross-border litigation in transboundary pollution cases, even where a
federal agency is involved in addition to or instead of private parties” at 414).

334 Slaughter & Burke-White, supra note 49 at 330-31.

335 Wai, “Transnational Private Law and Private Ordering”, supra note 60 at 479.

33 Banda, supra note 176 at 1881. Banda refers here to national governments but suggests that local
governments may not act either.

337 See generally Karl S Coplan, “Citizen Enforcement” in LeRoy C Paddock, Robert L Glicksman &
Nicholas S Bryner, eds, Elgar Encyclopedia of Environmental Law, vol 2: Decision Making in
Environmental Law (Cheltenham: Edward Elgar, 2016) 416; Paule Halley, “L’accés a la justice en matiére
d’environnement en droit québécois et canadien” in Julien Bétaille, ed, Le droit d'acces a la justice en
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Canadian company in the Pakootas case, members of the Confederated Tribes of the
Colville Reservation in the state of Washington filed a citizen suit and asked for
injunctive relief, penalties and recovery under CERCLA.3® They effectively did what
they considered the EPA should have done. This is an important function of civil liability,
even though the informal coordination of private actors through litigation may appear less
plausible or desirable than the action of politically accountable public authorities with a
consistent agenda (that is, assuming public authorities do have a consistent agenda and

are willing to take the legal, financial and political steps to implement it).

Second, civil liability reduces the complexity of environmental disputes. They de-escalate
them to the neighbourhood level and avoid issues of state responsibility or liability. As
mentioned in the introduction, the dynamics of transboundary pollution suggest a conflict
between private parties. The Canadian government did not initially view the Trail
Smelter dispute as having an interstate character. A closer look at its history shows “that
the actors most directly affected were not sovereign states but farmers, employees,
businesspeople—in other words, members of the populations within the transboundary
regions affected.”* If it were to happen today, Trail Smelter could well unfold in civil
courts rather than through interstate arbitration, as it indeed did in Pakootas (albeit in the
form of a citizen suit under a public regulatory statute rather than a “pure” private law

claim).340

Many would agree that civil litigation is a quicker, cheaper and more and efficient way of

settling environmental disputes than lengthy and politically charged interstate dispute

matiere d'environnement (Toulouse: Presses de I’Université de Toulouse 1 Capitole, 2016) 341. For further
discussion on citizen suit provisions in Canada, see subsection 3.2.3.2 below.

338 See CERCLA, supra note 13; Pakootas 9th Cir 2006, supra note 14.

339 Jaye Ellis, “Has International Law Outgrown Trail Smelter?” in Bratspies & Miller, supra note 66, 56 at
63. See also Jutta Brunnée, Book Review of Transboundary Harm in International Law: Lessons from the
Trail Smelter Arbitration edited by Rebecca M Bratspies & Russell A Miller, (2008) 102:2 AJIL 395 at
396.

340 See Martijn van de Kerkhof, “The Trail Smelter Case Re-Examined: Examining the Development of
National Procedural Mechanisms to Resolve a Trail Smelter Type Dispute” (2011) 27:73 Utrecht J Intl &
Eur L 68 at 82 [Van de Kerkhof]; Birnie, Boyle & Redgewell, supra note 46 at 217. But see Jutta Brunnée,
“The United States and International Environmental Law: Living with an Elephant” (2004) 15:4 Eur J Intl
L 617. Discussing the early stages of Pakootas, Brunnée notes that civil litigation would depart from
“common practice surrounding transboundary pollution, both as between Canada and the United States and
internationally. That practice has consistently involved resolution of the concern through diplomatic
processes or resort to inter-state dispute settlement.” Ibid at 633.
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resolution mechanisms.®*! But this proposition should not be overstated. Leaving states
out of the equation streamlines the process when it involves a simple transboundary
nuisance that affects the legally protected interests of private actors in one neighbouring
state. The argument weakens, however, as the issue becomes more complex or involves
actors in more than two states. Civil litigation may then become as lengthy as interstate
proceedings, with protracted proceedings, complex jurisdictional and evidentiary issues
and, ultimately, enforcement difficulties abroad. The Amoco Cadiz oil spill off the
French coast in 1978, for instance, led to fourteen years of civil litigation.®*? The length
of this saga matches the thirteen years of litigation in Trail Smelter and exceeds the seven

years of proceedings before the parties settled in Aerial Spraying.

Third, civil liability strengthens the polluter-pays principle by targeting the person
responsible for the damage. The polluter-pays principle is a basic tenet of Canadian
environmental law.3* It is also a familiar concept in international environmental law.
Circumstances may require that an insurer or an industry fund compensate the victims
instead of the polluters themselves. Nonetheless, civil liability regimes internalize at least
partly the costs of pollution and distribute the risk associated with activities susceptible of

causing environmental damage.®*

341 See John H Knox, “The Flawed Trail Smelter Procedure: The Wrong Tribunal, the Wrong Parties, and
the Wrong Law” in Bratspies & Miller, supra note 66, 66 at 70-71 [Knox, “Flawed”]; Michael J Robinson-
Dorn, “The Trail Smelter: Is What’s Past Prologue? EPA Blazes a New Trial for CERCLA” (2006) 14:2
NYU Envtl LJ 233 at 317-18 [Robinson-Dorn]. The logic typically goes like this: “[d]Jomestic remedies
generally bring relief more expeditiously and cost-effectively than interstate dispute settlement processes,
and prevent an intersate dispute from becoming unnecessarily politicized”. Owen Mclntyre & Mara
Tignino, “Reconciling the UN Watercourses Convention with Recent Developments in Customary
International Law” in Flavia Rocha Loures & Alistair Rieu-Clarke, eds, The UN Watercourses Convention
in Force: Strengthening International Law for Transboundary Water Management (Abingdon: Routledge,
2013) 286 at 295.

342 See Re Qil Spill by the Amoco Cadiz Off the Coast of France on March 16, 1978, 954 F (2d) 1279, 1992
US App Lexis 833 (7th Cir 1992), rehearing denied, 1992 US App Lexis 2217 (7th Cir 1992).

343 See Orphan Well Association v Grant Thornton Ltd, 2019 SCC 5 at para 29, 430 DLR (4th) 1; St
Lawrence Cement Inc v Barrette, 2008 SCC 64 at para 80, [2008] 3 SCR 392 [St Lawrence Cement];
Imperial Oil Ltd v Quebec (Minister of the Environment), 2003 SCC 58 at paras 23-24, [2003] 2 SCR 624
[Imperial Oil].

344 But see Bergkamp, supra note 5 (who expresses strong sckepticism towards civil liability regimes on the
basis that they make the polluter pay twice—once through public regulation and once through civil
liability). Bergkamp’s criticism of environmental liability is bold and his book is controversial. See Robert
G Lee, Book Review of Liability and Environment: Private and Public Law Aspects of Liability for
Environmental Harm in an International Context by Lukas Bergkamp, (2003) 15:3 J Envtl L 427 (“[...]
ultimately this is the mystery of Liability and Environment. It is a book well versed in law and economics
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Fourth, civil liability has a systemic effect on environmental protection akin to regulation
itself.3*> While I readily subscribe to the first three rationales for civil liability (with the
nuances | mentioned), the fourth one is more controversial. Little empirical evidence on
the systemic implications of civil liability exists to either support or debunk the argument.
This leaves us with intellectual postures rooted in so many assumptions regarding the
behaviour of polluters and the role of the market that they become almost impossible to
disentangle from their broader theoretical framework. One would celebrate the prospect
of regulation through tort law or suggest that the threat of litigation provides an incentive
for polluters to adjust their behaviour. Another would reply that this behaviour is always
dictated by financial considerations, such that only the credible threat of crippling
liability will alter the equation. Because financial considerations include reputation,
image and the like, economic actors may align their conduct with socially beneficial
ideals such as environmental protection, but that is purely coincidental. They will refrain
from polluting only because they deem it financially beneficial to obey the rules rather
than to disregard them, not because of the inherent deterrent effect of previous
condemnations and the threat of future liability. Yet another would point to the lack of
uniformity in the adjudication of private environmental disputes and the potential for
discord among neighbouring states to denounce civil liability as a mechanism to protect

the environment.

literature, but so often seems to diverge from a path clearly laid down by much of the classical works on
which it draws. On each and every occasion that it does so it seems to have a single objective—to assert the
interests of the corporation and to decry measures that would be unfair on the company” at 431); Maria
Lee, Book Review of Liability and Environment: Private and Public Law Aspects of Liability for
Environmental Harm in an International Context by Lukas Bergkamp (2003) 12:3 Eur Envtl L Rev 92
(“[e]verybody will find something with which to disagree in this book, and many will have good arguments
in support. For example, environmentalists will be concerned with the dismissal of a potentially powerful
regulatory tool, and both industry and environmentalists may question the high expectations of government
regulation. [...] However, | doubt very much that Professor Bergkamp will be unduly concerned by such
disagreement: this is a deliberately and decisively provocative book” at 94); Michael Anderson, Book
Review of Liability and Environment: Private and Public Law Aspects of Liability for Environmental
Harm in an International Context by Lukas Bergkamp, (2002) 11:2 RECIEL 251 (“[o]verall, this reader
found only part of the argument compelling. His analysis of the various ways in which [s]tates and
governments avoid liability was insightful and impressive. The argument for reducing private liability was
less persuasive, and often seemed to be running the risk of special pleading. His over-arching concern to
free up social space for business initiatives, while laying the blame for environmental damage at the door of
the [s]tate, appears to be openly partisan and may have much to do with a philosophical affinity with
Hayek—who receives extensive mention in the footnotes™ at 251).

345 See Anderson, supra note 5 at 408-409.
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| cannot suggest that deterrence and better environmental protection inevitably flow from
imposing liability on polluters. It is true that we often feel the “behavioural effects of tort
law” on corporate actors who consciously assess their litigation exposure around the
world.>* But as Boyle explains, “[1]iability, and liability treaties, are not a panacea [...],
and sceptics rightly question whether they have had much impact on industry or
contribute to improving standards. [...] [I]n any event the principal purpose of liability is

to secure redress for victims, not necessarily to influence the behaviour of defendants.”**’

From this limited but important perspective, the effectiveness of civil liability varies
depending on the circumstances. Legal concepts such as standing, harm and causation do
not fare well in relation to complex ecological problems involving diffuse sources of
pollution, unidentifiable victims and long-term consequences. Biosafety, climate change
and toxic chemicals come to mind here. The EU legislature was surprisingly candid about
this in its Environmental Liability Directive, noting in the preamble that “[1]iability is
[...] not a suitable instrument for dealing with pollution of a widespread, diffuse
character, where it is impossible to link the negative environmental effects with acts or
failure to act of certain individual actors.”3* The sheer complexity of litigating such
issues may create a perception of injustice in the eyes of the victims, as a result of what
Weaver and Kysar describe as judicial nihilism in the face of catastrophic harm—the
fundamental mistake of “refus[ing] responsibility over the extraordinary and the

indeterminate” using procedural and jurisdictional grounds.34

346 Wai, “Private v Private”, supra note 60 at 48. See also Zerk, supra note 229 at 236-37. For an
innovative and insightful attempt at “rediscovering” the regulatory potential of tort law by revealing how
some overlooked features of the tort regime (equitable powers, procedure and community) address complex
risks, see Kysar & Reynolds, supra note 90.

347 See Boyle, “Environmental Liability”, supra note 46 at 9.

348 EC, Directive 2004/35/EC of the European Parliament and of the Council of 21 April 2004 on
environmental liability with regard to the prevention and remedying of environmental damage, [2004] OJ,
L 143/56, Preamble, para 13 [Environmental Liability Directive].

349 R Henry Weaver & Douglas A Kyser, “Courting Disaster: Climate Change and the Adjudication of
Catastrophe” (2017) 93:1 Notre Dame L Rev 295 at 354, drawing from the work of Linda Ross Meyer,
“Catastrophe: Plowing Up the Ground of Reason” in Austin Sarat, Lawrence Douglas & Martha Merrill
Umphrey, eds, Law and Catastrophe (Stanford: Stanford University Press, 2007) 19. See also R Henry
Weaver & Douglas A Kyser, “Tort Law and Normative Rupture” in Rosemary Lyster & Robert RM
Verchick, eds, Research Handbook on Climate Disaster Law: Barriers and Opportunities (Cheltenham:
Edward Elgar, 2018) 315. Kuh recently demonstrated that “judicial climate avoidance is often grounded in
uneasiness about the legitimacy of judicial engagement.” Katrina Fischer Kuh, “The Legitimacy of Judicial
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At the opposite end of the spectrum, simple forms of pollution such as the Trail Smelter
dispute, or isolated catastrophes such as the Deepwater Horizon blowout, are more
amenable to civil liability claims. Their consequences extend to large, but identifiable
environments and groups of people. They can be traced back to a complex, but again
identifiable chain of events. To be sure, procedural hurdles and financial constraints may
delay the judicial process immensely. But claims of this kind do not question the
relevance of civil liability as a fundamental legal institution. They strain the system, but

they do not break it.

Civil liability teaches significant lessons for environmental law despite its inherent
limitations. Catastrophes monopolize public attention for a time. They cause national
governments to pay attention to the transboundary consequences of the activities that they
allow on their territory. Through civil liability, private actors can exert additional
pressure to set legal reforms in motion. Courthouses become a beacon for them to assert
their rights, maintain an issue on the political agenda, promote good governance and
work towards environmental justice.®*° Liability does not replace other forms of
regulation but it acts as an important fail-safe and a forum for the disempowered to be
heard, provided they have the means to go to court (which, of course, is not always a

given). For instance, a number of victims brought private claims after the nuclear

Climate Engagement” (2019) 46:3 Ecology LQ 731 at 734. On this point, see generally Laura Burgers,
“Should Judges Make Climate Change Law?” (2020) 9:1 Transnatl Envtl L 55.
350 See the sources cited supra note 109.
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catastrophes in ChernobyI*** and Fukushima®5? even though no state made a claim against

the Soviet Union or Japan.

The systemic implications of tort law are a vast field of study,® but the picture is
sufficiently clear for our purposes. Liability regimes for transboundary pollution can
legitimately focus on private parties, and ex post liability is not entirely superfluous when
compared to ex ante regulation of transboundary pollution. Convincing justifications and
copious lawmaking aside, however, civil liability treaties rarely achieve their purpose

because many of them are simply not in force.
1.1.4.3. Treaty failure

Noah Sachs’ research points to a “yawning gap” in the coverage of civil liability
treaties.®* At the time of the publication of Sachs’ extensive survey of civil liability
treaties in 2008, six of the fourteen major treaties had entered into force.>*® Three treaties

concern maritime oil pollution: the CLC, the Fund Convention and the Bunker

31 See Bundesgericht [Federal Supreme Court], 21 June 1990, Bundesgerichtsentscheid (BGE) 116 11 480
(Switzerland), summarized in English in (1990) 46 Nuclear L Bull 42; Oberster Gerichtshof [Supreme
Court], 14 April 1988, (1989) 39:4 Osterreichische Zeitschrift fiir 6ffentliches Recht und Volkerrecht
(ZOR) [Austrian Journal of Public and International Law] 364 (Austria); Oberster Gerichtshof [Supreme
Court], 13 January 1988, (1988) 110:5 Juristische Blatter (JBL) [Legal Journal] 323 (Austria); Amtsgericht
Bonn [Local Court], 29 September 1987, (1988) 8:6 Praxis des Internationalen Privat- und
Verfahrensrechts (IPRax) [The Practice of International Private and Procedural Law] 351 (Germany), aft’d
Landgericht Bonn [Regional Court], 14 December 1987, (1988) 8:6 Praxis des Internationalen Privat- und
Verfahrensrechts (IPRax) [The Practice of International Private and Procedural Law] 354 (Germany);
Landgericht Bonn [Regional Court], 11 February 1987, (1987) 7:4 Praxis des Internationalen Privat- und
Verfahrensrechts (IPRax) [The Practice of International Private and Procedural Law] 231 (Germany), aff’d
Oberlandesgericht Kéln [Regional Court of Appeal], 23 March 1987, (1987) 7:4 Praxis des Internationalen
Privat- und Verfahrensrechts (IPRax) [The Practice of International Private and Procedural Law] 233
(Germany); Alfred Rest, “International Environmental Law in German Courts” (1997) 27:5 Envtl Pol’y &
L 409 at 415-16 [Rest, “German Courts”]; Tito Ballarino, “Le droit international privé de 1I’environnement:
questions de procédure civile et de loi applicable dans les Etats de I’Europe occidentale” in Christian von
Bar, ed, Internationales umwelthaftungsrecht [International Environmental Liability Law], vol 1 (Kéln:
Heymann, 1995) 111 at 120-21; Alfred Rest, “Need for an International Court for the Environment?
Underdeveloped Legal Protection for the Individual in Transnational Litigation” (1994) 24:4 Envtl Pol’y &
L 173 at 175-79; Ballarino, supra note 308 at 369-71.

352 See eg Cooper v Tokyo Electric Power Company, 860 F (3d) 1193, 2017 US App Lexis 11075 (9th Cir
2017). See generally Eric A Feldman, “Compensating the Victims of Japan’s 3-11 Fukushima

Disaster” (2015) 16:2 Asian Pac L & Pol’y J 127; Eric A Feldman, “Fukushima: Catastrophe,
Compensation and Justice in Japan” (2013) 62:2 DePaul L Rev 335.

353 On environmental regulation and tort law, see eg the sources cited supra note 88.

354 See Sachs, supra note 39 at 853.

355 See Sachs, supra note 39 at 839.
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Convention.3%® The three others concern nuclear damage: the Paris Convention, the
Brussels Supplementary Convention and the Vienna Convention.*’ Since Sachs’ paper,
the CSC (nuclear damage) and the Nagoya—Kuala Lumpur Supplementary Protocol
(biosafety) entered into force, respectively in 2015 and 2018.%%

Even if a 50-50 rate were considered a success, the numbers are deceptive. The treaties in
force cover only two areas (marine oil pollution and nuclear damage) and even then, the
membership of the nuclear liability regime remains patchy. For example, no major
nuclear state ratified the 1997 Protocol amending the Vienna Convention to strengthen
the nuclear liability regime after Chernobyl. Parties either have minimal nuclear power
production or none, qualifying them primarily (or only) as victim states.3*® The Vienna
Convention itself entered into force without the major nuclear states.3*° The CSC fares

better with recent ratifications by Canada and the United States. 36!

The nuclear liability regime purports to regulate an activity that comes with exceptional
hazards but a correspondingly low number of occurrences. Few treaties cover activities
with a less remarkable impact on the environment (with the exception of maritime
transport). The Antarctic Liability Annex, the Kiev Liability Protocol, the Basel Liability

Protocol, the HNS Convention and the CRTD Convention have yet to come into force,6?

3% See Bunker Convention, supra note 321; CLC, supra note 289; Fund Convention, supra note 290.

357 See Vienna Convention, supra note 322; Brussels Supplementary Convention, supra note 322; Paris
Convention, supra note 322.

358 See Nagoya—Kuala Lumpur Supplementary Protocol, supra note 330; CSC, supra note 322.

359 See Julia A Schwartz, “International Nuclear Third Party Liability Law: The Response to Chernobyl” in
International Atomic Energy Agency & OECD Nuclear Energy Agency, International Nuclear Law in the
Post-Chernobyl Period (Paris: OECD, 2006) 37 at 48-49.

360 See Vienna Convention, supra note 322; International Atomic Energy Agency, “Vienna Convention on
Civil Liability for Nuclear Damage: Latest Status”, online (pdf): IAEA <www.iaea.org> [perma.cc/9ZPM-
FVB4].

361 See CSC, supra note 322; International Atomic Energy Agency, “Convention on Supplementary
Compensation for Nuclear Damage: Latest Status”, online (pdf): IAEA <www.iaea.org> [perma.cc/R2FX-
435C]. Canada ratified the CSC and adopted the Nuclear Liability and Compensation Act, SC 2015, c 4, s
120 [Nuclear Liability and Compensation Act] to improve the amounts and prospects of recovery in case of
a nuclear accident.

362 See Antarctic Liability Annex, supra note 246; Kiev Liability Protocol, supra note 135; Basel Liability
Protocol, supra note 327; HNS Convention, supra note 326; CRTD Convention, supra note 325.

84



sometimes decades after their adoption, “cast[ing] serious doubt on their acceptability or

relevance, and on the wisdom of negotiating any more of them.”362

States show no enthusiasm for developing new civil liability treaties. The ILA was
already skeptical when it developed the 1996 Helsinki Articles on Private Law Remedies
for Transboundary Damage in International Watercourses, noting that “there was not yet
a sufficiently widespread international consensus” on the use of a strict liability standard
and the harmonization of liability rules.®** A look at two recent environmental
instruments, the 2010 Nagoya—Kuala Lumpur Supplementary Protocol on biosafety and
the 2016 Paris Agreement on climate change, reveals continuing reluctance to enter into

any meaningful and binding commitment on liability.

The Nagoya—Kuala Lumpur Supplementary Protocol purports to establish a liability
regime for damage resulting from the transboundary movement of living modified
organisms. States must provide for response measures in case of damage to biodiversity.
They must also “aim to provide” compensation for material or personal damage
associated with damage to biodiversity (a more relaxed formulation). To accomplish this,
they can either apply their existing domestic law, apply/develop specific civil liability
rules or apply/develop a combination of both.3% This is a convoluted way of saying that

states have full discretion in this regard.

363 Birnie, Boyle & Redgewell, supra note 46 at 318. See also Sachs, supra note 39 at 857, citing Boyle,
“Environmental Liability”, supra note 46 at 16; Brunnée, “Sense and Sensibility”, supra note 39 at 365.
But see Knox, “Flawed”, supra note 341 at 78 (describing the “relative popularity” of civil liability
regimes). In a recent technical report, the Secretary-General of the United Nations recognizes that civil
liability treaties have several defects, including the fact that many of them are simply not in force. See UN
Secretary-General, supra note 281 at 42, para 99.

364 International Law Association, “Water Resources Committee: Interim Report” (1996) 67 Intl L Assn
Rep Conf 401 at 407 [ILA Helsinki Articles on Private Law Remedies], as considered and adopted by
International Law Association, “Resolution No 12: Water Resources Law” (1996) 67 Intl L Assn Rep Conf
24,

365 See Nagoya—Kuala Lumpur Supplementary Protocol, supra note 330, art 12. See also the
recommendations of the biotechnology industry in CropLife International/Global Industry Coalition,
“Implementation Guide to the Nagoya—Kuala Lumpur Supplementary Protocol on Liability and Redress to
the Cartagena Protocol on Biosafety” (April 2013), online (pdf): CropLife <www.croplife.org>
[perma.cc/9RH2-5H2K].
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The Nagoya—Kuala Lumpur Supplementary Protocol could have been more ambitious
on this point. Developing countries pushed for a detailed provision on liability,*®® and
negotiators discussed several detailed proposals.®®’ The final text, however, is an
exceedingly vague provision imposing little more than status quo in a regime precisely
designed to deal with liability. As a Malaysian negotiator puts it, the Nagoya—Kuala
Lumpur Supplementary Protocol is “spectacularly deficient in providing for an effective
civil liability regime.”*®® Others are more nuanced, but nonetheless skeptical of the vague

compromise reached in the end.36°

Liability also interfered with the negotiations leading up to the Paris Agreement. Parties
recognized in the Paris Agreement the importance of “averting, minimizing and
addressing loss and damage” resulting from climate change,”® but made sure to specify
in their final decision that the provision “[did] not involve or provide a basis for any

liability or compensation.”*”* Developed countries, particularly the United States,

366 See Elmo Thomas & Mahlet Teshome Kebede, “One Legally Binding Provision on Civil Liability: Why
It Was So Important from the African Negotiators’ Perspective” in Shibata, supra note 46, 125.

367 See Lefeber, “Supplementary Protocol”, supra note 46 at 83.

368 Gurdial Singh Nijar, “Civil Liability in the Supplementary Protocol” in Shibata, supra note 46, 111 at
113; Gurdial Singh Nijar, “The Nagoya—Kuala Lumpur Supplementary Protocol on Liability and Redress
to the Cartagena Protocol on Biosafety: An Analysis and Implementation Challenges (2013) 13:3 Intl
Envtl Agreements: Pol, L & Econ 271 at 277. But see Lefeber, “Supplementary Protocol”, supra note 46
(noting that “[a]lthough [article 12(2) of the Nagoya—Kuala Lumpur Supplementary Protocol] falls short of
imposing an obligation on Parties to ensure prompt, adequate and effective compensation for damage
caused by transboundary movements of [living modified organisms], it requires a [s]tate to pay serious
attention to the regulatory framework for such compensation when it considers becoming a Party to the
Supplementary Protocol” at 83).

369 See Sands & Peel, supra note 108 at 797; Emanuela Orlando, “From Domestic to Global? Recent
Trends in Environmental Liability from a Multi-Level Perspective and Comparative Law Perspective”
(2015) 24:3 RECIEL 290 at 300 [Orlando, “Domestic to Global”]. See also Orlando, “Public and Private”,
supra note 95.

370 paris Agreement, 12 December 2015, Can TS 2016 No 9, art 8(1), 55:4 ILM 743 (entered into force 4
November 2016). This provision derives from the Warsaw international mechanism for loss and damage
associated with climate change impacts, COP19 Dec 2/CP.19 in Conference of the Parties to the United
Nations Framework Convention on Climate Change, Report of the Conference of the Parties on its
nineteenth session, held in Warsaw from 11 to 23 November 2013, Addendum, Part two: Action taken by
the Conference of the Parties at its nineteenth session, UN Doc FCCC/CP/2013/10/Add.1 (2013) 6, as
noted by the UNGA in Protection of global climate for present and future generations of humankind, GA
Res 69/220, UNGAOR, 69th Sess, Supp No 49, UN Doc A/RES/69/220 (2014). The Paris Agreement itself
was adopted under the United Nations Framework Convention on Climate Change, 9 May 1992, 1771
UNTS 107, Can TS 1994 No 7, 31:4 ILM 851 (entered into force 21 March 1994).

371 Adoption of the Paris Agreement, COP21 Dec 1/CP.21 in Conference of the Parties to the United
Nations Framework Convention on Climate Change, Report of the Conference of the Parties on its twenty-
first session, held in Paris from 30 November to 13 December 2015, Addendum, Part two: Action taken by
the Conference of the Parties at its twenty-first session, UN Doc FCCC/CP/2015/10/Add.1 (2016) 2 at para
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appeared unwilling to incorporate any concept of state responsibility/state liability or
civil liability into the agreement.®’2 On the other hand, the Cook Islands, Nauru, Niue,
Micronesia, the Philippines, Tuvalu, the Solomon Islands and Vanuatu—immensely
vulnerable to the effects of climate change on water levels—ratified the Paris Agreement
but declared that it could not affect the existing regime of state responsibility for climate

change nor impede its future development.3”

The divergent views on liability surrounding the Paris Agreement are nothing new. They
are consistent with the history of all previous climate negotiations, “where concepts of
wrongdoing, injustice and liability complicate, if not completely bring to a standstill,
efforts to engage the biggest emitters in ongoing processes of international

cooperation.”3’* This is why drafters show extreme caution before using words that are

51, as noted by the UNGA in Protection of global climate for present and future generations of humankind,
GA Res 71/228, UNGAOR, 71st Sess, Supp No 49, UN Doc A/Res/71/228 (2016). On paragraph 51 the
COP’s decision, see Veera Pekkarinen, Patrick Toussaint & Harrovan Asselt Mayer, “Loss and Damage
after Paris: Moving Beyond Rhetoric” (2019) 13:1 Carbon & Climate Rev 31 at 34-35; Mayer,
International Law of Climate Change, supra note 282 at 191; Benoit Mayer, “Construing International
Climate Change Law as a Compliance Regime” (2018) 7:1 Transnatl Envtl L 115 at 126-27; Sam
Adelman, “Human Rights in the Paris Agreement: Too Little, Too Late?”” (2018) 7:1 Transnatl Envtl L 17
at 29-30; Linda Siegele, “Loss & Damage (Article 8)” in Daniel Klein et al, The Paris Agreement on
Climate Change: Analysis and Commentary (Oxford: Oxford University Press, 2017) 224 at 230, 232-33;
Bodansky, Brunnée & Rajamani, supra note 282 at 238-39; Daniel Bodansky, “The Paris Climate Change
Agreement: A New Hope?” (2016) 110:2 AJIL 288 at 309; Margaretha Wewerinke-Singh & Curtis
Doebbler, “The Paris Agreement: Some Critical Reflections on Process and Substance” (2016) 39:4
UNSWLJ 1486 at 1505-1506; Marie-Claire Cordonier Segger, “Advancing the Paris Agreement on
Climate Change for Sustainable Development” (2016) 5:2 Cambridge J Intl & Comp L 202 at 212-13; MJ
Mace & Roda Verheyen, “Loss, Damage and Responsibility after COP21: All Options Open for the Paris
Agreement” (2016) 25:2 RECIEL 197 at 204-207; Wil Burns, “Loss and Damage and the 21 Conference
of the Parties to the United Nations Framework Convention on Climate Change” (2015) 22:2 ILSA J Intl &
Comp L 415 at 424-25; Géraud de Lassus St-Genies, “L’Accord de Paris sur le climat: quelques éléments
de décryptage” (2015) 28:2 RQDI 27 at 34, n 36. See also Lennart Wegener, “Can the Paris Agreement
Help Climate Change Litigation and Vice Versa?” (2020) 9:1 Transnatl Envtl L 17 at 35 (suggesting that
domestic climate change litigation can complement the absence of a basis for liability in the Paris
Agreement); Monika Hinteregger, “Civil Liability and the Challenges of Climate Change: A Functional
Analysis” (2017) 8:2 J Eur Tort L 238 (suggesting that tort law covers climate change loss and damage to a
large extent).

372 See Elisa Calliari, Swenja Surminski & Jaroslav Mysiak, “The Politics of (and Behind) the UNFCCC’s
Loss and Damage Mechanism” in Reinhard Mechler et al, eds, Loss and Damage from Climate Change:
Concepts, Methods and Policy Options (Cham: Springer, 2019) 155 at 162 (citing former United States
Secretary of State John Kerry who had described the inclusion of legal remedies for loss and damage as a
dealbreaker). See also Noah M Sachs, “The Paris Agreement in the 2020s: Breakdown or Breakup?” (2019)
46:3 Ecology LQ 865 at 890.

373 United Nations, “Status of the Paris Agreement” at 4-6, online (pdf): United Nations Treaty Collection
<www.treaties.un.org> [perma.cc/BE7E-BZRN].

374 Carlarne & Colavecchio, supra note 110 at 124.
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even remotely connected to responsibility or liability. The 1979 Convention on Long-
Range Transboundary Air Pollution, for instance, contains a provision in which states
undertake to exchange scientific data on the effects of pollution and “the extent of the
damage which these data indicate can be attributed to long-range transboundary air
pollution.”®”® The word “damage” caused so much concern that the drafters added a
footnote to let the reader know that the text “[did] not contain a rule on [s]tate liability as
to damage”.>’® Ironically, the footnote itself created more confusion among scholars
because it left unaddressed the possibility of a claim based on customary international

law 377

Sachs identifies three causes for the failure of international liability regimes.3"® First, the
conflicting interests of developed and developing countries push negotiating parties to
adopt substantive provisions first and to postpone indefinitely their discussions on
liability. By contrast, marine oil pollution and nuclear liability regimes succeeded
because of the nature of the underlying activities, which developed states perceived as
beneficial. They were also (in the case of marine shipping) already subject to
international rules and their risks threatened states indiscriminately—source states could
become victim states and vice versa. Second, negotiating and implementing liability
agreements has low benefits (uncertain future events) and high transaction costs (high

number of parties). Finally, current treaties impose overly high liability ceilings and

375 Convention on Long-Range Transboundary Air Pollution, 13 November 1979, 1302 UNTS 217, art 8(f),
Can TS 1983 No 34, 18:6 ILM 1442 (entered into force 16 March 1983) [Convention on Long-Range
Transboundary Air Pollution].

376 |bid, art 8(f), n 1.

377 See Peter H Sand, “Transboundary Air Pollution” in Nollkaemper & Plakokefalos, supra note 278, 962
at 977-78; Peter H Sand & Jonathan B Wiener, “Towards a New International Law of the Atmosphere?”
(2016) 7:2 Goettingen J Intl L 195 at 212-13; Okowa, supra note 230 at 32-33; Marc Pallemaerts,
“Judicial Recourse Against Foreign Air Polluters: A Case Study of Acid Rain in Europe” (1985) 9:1 Harv
Envtl L Rev 143 at 158-60 [Pallemaerts]; Marc Pallemaerts, “International Legal Aspects of Long-Range
Transboundary Air Pollution” (1988) 1 Hague YB Intl L 189 at 214-17; Frederick C Eisenstein,
“Economic Implications of European Transfrontier Pollution: National Prerogative and Attribution of
Responsibility” (1981) 11:3 Ga J Intl & Comp L 519 at 555; A-Ch Kiss, “La convention sur la pollution
atmosphérique transfrontiére a longue distance” [1981] 1 RJE 30 at 32-33. See also International Law
Commission, “Report of the Commission to the General Assembly on the work of its thirty-fourth session”
(UNGAOR, 37th Sess, Supp No 10, UN Doc A/37/10 (1982)) in Yearbook of the International Law
Commission 1982, vol 2, part 2 (New York: UN, 1983) 1 at 87, para 119 (UN Doc
AJ/CN.4/SER.A/1982/Add.1), as noted by the UNGA in Report of the International Law Commission, GA
Res 37/111, UNGAOR, 37th Sess, Supp No 51, UN Doc A/RES/37/700 (1982).

378 See Sachs, supra note 39 at 867—90.
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require substantial changes in domestic law. Their content, Sachs says, is simply too
demanding for states to agree. The conclusion of his study is alarming: “[t]he lack of
viable legal remedies for victims of transboundary pollution is a glaring and longstanding
hole in international environmental law, and private law solutions, which can address
transboundary problems without resort to dispute resolution among governments, are

urgently needed.”"®

Sachs assumes—and indeed argues—that existing treaties fail when they are not widely
ratified. This is a sound assumption. Ratification is obviously not the only measure of
success in international environmental law. Recent scholarship has gone beyond state-
based conceptions of treaty performance to demonstrate that private parties can channel
environmental treaties as a source of private standards even if those treaties do not
directly bind them, thereby attenuating the constraints of public international law and
participating in a form of private governance.*® Likewise, private actors could
voluntarily comply with the spirit of unratified civil liability treaties by settling claims
and providing prompt and adequate compensation for the damage that they cause. But
there is no evidence of a large scale channelling effect of unratified civil liability treaties
by private actors. Ratification remains, for now, the most reliable indication of their

success. And from this perspective, most civil liability treaties fail.

Whether treaty failure results from “genuine disagreement” or bad faith “free riding” by
polluting states, ! the reality is implacable: air and water-related industrial activities,
handling and disposal of hazardous waste, transboundary movement of living modified
organisms, deep-water drilling and other risky endeavours fail to be captured by any
international liability regime. Repeated miscarriages have caused yet another vicious
circle in which the failure of existing civil liability treaties makes it increasingly difficult

to negotiate new ones.3?

379 | bid at 890.

380 See the work of Natasha Affolder, cited supra note 87. See also Morgera & Gillies, supra note 194,
381 Grusi¢, supra note 10 at 188.

382 See Lefeber, “Supplementary Protocol”, supra note 46 at 83.
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The prospect of a broader international liability regime for transboundary pollution
(customary or treaty-based) is remote. States show little interest in going beyond their
aspirational statements. Yet we continue to discuss liability, “because [it] cut[s] to the
core question of whether international environmental law should involve only
governmental obligations to monitor and to prevent ecological damage, or whether it
should broaden to provide a viable remedy to citizens when ecological damage does
occur.”8 If the latter is correct, and in the absence of successful treaties, domestic law
can offer an alternative mechanism to implement liability standards in relation to
transboundary pollution.3®* But first, we must identify what international environmental
law expects from states in this area. The answer, in my view, lies in the duty to ensure

prompt and adequate compensation.
1.2. The duty to ensure prompt and adequate compensation

Civil liability treaties pursue a common objective: to compensate environmental damage.
In this section, | argue that states must ensure the availability of prompt and adequate
compensation for victims of transboundary pollution. States do not have an obligation to
pay compensation themselves (which is what state liability would entail) but if they do
not voluntarily do so, they must at least enact procedural standards to ensure that victims
can bring claims before domestic courts. This includes appropriate rules on jurisdiction,
choice of law and the enforcement of foreign judgments. Lefeber expresses the theory as

follows:

[T]his obligation confers on the source state the right to choose between
the assumption of liability sine delicto and the provision of effective civil
law remedies to victims [...] In order to be effective, civil law remedies
will have to meet certain procedural and substantive minimum standards.
As for the procedural minimum standards, it has been found that
effective civil law remedies must be made available to victims in the
source state on a non-discriminatory basis.3%

383 See Sachs, supra note 39 at 904.
384 See Percival, “International Responsibility and Liability”, supra note 230 at 689.
385 |_efeber, Transhoundary Environmental Interference, supra note 50 at 320.

90



Framed this way, the duty to ensure prompt and adequate compensation reveals the role
of private international law in strengthening civil liability regimes outside the treaty
process.>® In the next subsections, | elaborate on the duty itself, its origins and
implications (1.2.1). | then comment on its future development (1.2.2).

1.2.1. Prompt and adequate compensation in international law

Many civil liability treaties mention in their preamble or provisions the need to ensure
prompt, adequate or effective compensation for victims of transboundary pollution. These
words are neither new, nor environment-specific. They echo the famous Hull formula in
international investment law, a benchmark used to assess compensation for the lawful
expropriation of foreign property by a state. In this subsection, | summarize the most
notable environmental treaties alluding to prompt, adequate or effective compensation
(1.2.1.1). 1 delve into the meaning of those words, by exploring their origins in
international investment law (1.2.1.2) and their current status in international

environmental law (1.2.1.3).

A few terminological notes before I move on. | refer in this thesis to the “duty to ensure
prompt and adequate compensation” (equivalent for stylistic purposes to the “duty to
ensure the availability of prompt and adequate compensation™). This is because | focus on
the states” obligation to adopt certain procedural rules designed to facilitate civil
lawsuits—in other words to ensure rather than to provide compensation. My formulation
also excludes the requirement of effective compensation. As we will see, effectiveness
refers to the currency of the payment, which is not a problem in the vast majority of
cases. The ILC Principles on the Allocation of Loss themselves mention effectiveness

sporadically: one principle refers to prompt, adequate and effective remedies and two

386 See Sachs, supra note 39 at 896-903. | should note that Sachs himself expresses some optimism towards
better cooperation in the negotiation of civil liability treaties. This is why he proposes solutions both inside
and outside the treaty process: “[t]hese two approaches are not mutually exclusive. Successful conclusion
of future civil liability treaties can help to strengthen informal norms governing transboundary damage, and
at the same time the emergence of norms through a variety of domestic and international interactions can
provide an impetus for states to negotiate and implement treaties.” Sachs, supra note 39 at 890. As | hope |
have made clear at this point, my research builds on some of the solutions he identifies outside the treaty
process. Undeniably, treaty solutions are also desirable if they are attainable. Cf ILC Principles on the
Allocation of Loss, supra note 37, Principle 7 (emphasizing the importance of developing specific liability
regimes whenever possible).
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other principles refer to prompt and adequate compensation.3” Effectiveness also has a
different meaning when used to describe the measures required to minimize
environmental damage after it occurs, which obviously has nothing to do with
currency.3® My formulation should not be interpreted, however, as suggesting that
effectiveness has a lesser status than promptness and adequacy in defining the standard of

compensation required under international environmental law.
1.2.1.1. Prompt and adequate compensation in environmental treaties

The need to ensure prompt and adequate compensation has become a standard provision
in civil liability treaties. Language varies but the premise is remarkably consistent. The
list of relevant instruments is extensive and comprises most of the civil liability treaties
introduced earlier. The Paris Convention seeks to “ensure adequate and equitable
compensation” for victims of nuclear damage.®® The Seabed Mineral Resources
Convention, the CLC and the Fund Convention each seek to provide “adequate
compensation” for victims of damage caused by certain forms of oil pollution.3® The
more recent Bunker Convention speaks of “ensur[ing] the payment of adequate, prompt
and effective compensation” for victims of bunker oil pollution.®** The HNS Convention
recognizes “the need to ensure that adequate, prompt and effective compensation is
available” for victims of pollution associated with the carriage of hazardous and noxious
substances by sea.3%? The CRTD Convention seeks to ensure “adequate and speedy
compensation” for victims of damage caused during the carriage of dangerous goods by
road, rail and inland navigation vessels.3% The Basel Liability Protocol and the Kiev
Liability Protocol both recognize “the need to provide for third party liability and
environmental liability in order to ensure that adequate and prompt compensation is

available” in relation respectively to the transboundary movement and disposal of

387 See ILC Principles on the Allocation of Loss, supra note 37, Principles 3(a), 4(1), 6(1)-6(2).

388 See Antarctic Liability Annex, supra note 246, arts 5-6.

389 paris Convention, supra note 322, Preamble, para 3.

390 CLC, supra note 289, Preamble, para 3; Fund Convention, supra note 290, Preamble, para 4; Seabed
Mineral Resources Convention, supra note 319, Preamble, para 3.

391 Bunker Convention, supra note 321, Preamble, para 4.

392 HNS Convention, supra note 326, Preamble, para 2.

3% CRTD Convention, supra note 325, Preamble, para 3.
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hazardous waste and industrial accidents on transboundary waters. ** The Antarctic
Liability Annex seeks to “provide for prompt and effective response action to
environmental emergencies” in the Antarctic.3® Finally, the Nagoya—Kuala Lumpur
Supplementary Protocol recognizes “the need to provide for appropriate response
measures” in case of damage or likelihood of damage caused by the transboundary

movement of living modified organisms.3%

Prompt and adequate compensation also resonates beyond civil liability treaties. The
1981 Convention for Co-operation in the Protection and Development of the Marine and
Coastal Environment of the West and Central African Region,®” the 1990 Protocol for
the Protection of the Marine Environment,3 the 1992 Convention on the Protection of
the Black Sea Against Pollution®®® and the 1994 Protocol for the Protection of the
Mediterranean Sea“*® all use those words. The 2007 Nairobi International Convention on

the Removal of Wrecks is premised on “the need to adopt uniform international rules and

3% Kiev Liability Protocol, supra note 135, Preamble, para 5; Basel Liability Protocol, supra note 327,
Preamble, para 5.

3% Antarctic Liability Annex, supra note 246, Preamble, para 3, referring to the Protocol on Environmental
Protection to the Antarctic Treaty, supra note 246, art 15.

3% Nagoya—Kuala Lumpur Supplementary Protocol, supra note 330, Preamble, para 4.

397 See Convention for Co-operation in the Protection and Development of the Marine and Coastal
Environment of the West and Central African Region, 23 March 1981, UN Doc UNEP/16.22/7, art 15, 20:3
ILM 746 (entered into force 5 August 1984).

3% See Protocol for the Protection of the Marine Environment Against Pollution from Land-Based Sources,
21 February 1990, 2399 UNTS 3, art XI111(1) (entered into force 1 February 1993). The Protocol was
adopted under the Kuwait Regional Convention for Co-operation on the Protection of the Marine
Environment from Pollution, 24 April 1978, 140 UNTS 133, 17:3 ILM 511 (entered into force 1 July
1979).

3% See Convention on the Protection of the Black Sea Against Pollution, 21 April 1992, 1764 UNTS 3, art
XVI(3), 32:4 ILM 1110 (entered into force 15 January 1994).

400 See Protocol for the Protection of the Mediterranean Sea Against Pollution Resulting from Exploration
and Exploitation of the Continental Shelf and the Seabed and its Subsoil, 14 October 1994, UN Doc
UNEP(OCA)/MED 1G.4/4, art 27(2)(a), [2013] OJ, L 4/15 (entered into force 24 March 2011) [Protocol
for the Protection of the Mediterranean Sea]. The Protocol for the Protection of the Mediterranean Sea
was adopted under the Convention for the Protection of the Mediterranean Sea Against Pollution, 16
February 1976, 1102 UNTS 27, 15:2 ILM 290 (entered into force 12 February 1978). Cf Guidelines for the
Determination of Liability and Compensation for Damage Resulting from Pollution of the Marine
Environment in the Mediterranean Sea Area, COP15 Dec I1G 17/4 in United Nations Environment
Programme, Report of the 15th Ordinary Meeting of the Contracting Parties to the Convention for the
Protection of the Marine Environment and the Coastal Region of the Mediterranean and its Protocols, UN
Doc UNEP(DEPI)/MED 1G.17/10 (2008) Annex V at 133, paras 31-32 (requiring that actions for
compensation be widely available). On the latter instrument, see generally Tullio Scovazzi, “The
Mediterranean Guidelines for the Determination of Environmental Liability and Compensation: The
Negotiations for the Instrument and the Question of Damage That Can Be Compensated” (2009) 13 Max
Planck YB UN L 183 [Scovazzi].
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procedures to ensure the prompt and effective removal of wrecks and payment of
compensation for the costs therein involved.”*°* The 1982 UNCLOS provides that states
must “ensure that recourse is available in accordance with their legal systems for prompt
and adequate compensation or other relief in respect of damage caused by pollution of the
marine environment by natural or juridical persons under their jurisdiction.”*% The
Bunker Convention refers to this provision in its own preamble.*®® The ITLOS took it as a
“direct obligation [...] to establish procedures, and, if necessary, substantive rules
governing claims for damages before its domestic courts [...].”**% According to the
ITLOS, to ensure means “to deploy adequate means, to exercise best possible efforts, to

do the utmost, to obtain this result.”4%

Other references to prompt and adequate compensation abound. The 1998 Aarhus
Convention requires states to ensure access to justice in environmental matters, including
through procedures that “provide adequate and effective remedies, including injunctive
relief as appropriate, and [are] fair, equitable, timely and not prohibitively expensive.”4%
The Compliance Committee of the Aarhus Convention held that private nuisance
proceedings in English law are judicial procedures within the meaning of the

convention,*’ such that they must offer prompt, adequate and effective remedies when

401 Nairobi International Convention on the Removal of Wrecks, 18 May 2007, UKTS 2016 No 30,
Preamble, para 2, 46:4 ILM 697 (entered into force 14 April 2005).

402 UNCLOS, supra note 245, art 235(2).

408 See Bunker Convention, supra note 321, Preamble, para 2.

404 Advisory Opinion on Responsibilities and Obligations of States, supra note 294 at para 140.

405 |bid at para 110 (referring to article 139(1) of the UNCLOS and the obligations of sponsoring states in
relation to the seabed and ocean floor).

408 Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in
Environmental Matters, 25 June 1998, 2161 UNTS 447, art 9(4), UKTS 2005 No 24, 38:3 ILM 517
(entered into force 30 October 2001) [Aarhus Convention].

407 See United Nations Economic Commission for Europe, Compliance Committee, Findings and
recommendations with regard to communications ACCC/C/2013/85 and ACCC/C/2013/86 concerning
compliance by the United Kingdom of Great Britain and Northern Ireland, 55th Mtg, UN Doc
ECE/MP.PP/C.1/2016/10 (2016) at paras 68—73, as endorsed by UNECE Dec VI/8k in United Nations
Economic Commission for Europe, Meeting of the Parties to the Convention on Access to Information,
Public Participation in Decision-making and Access to Justice in Environmental Matters, Report of the
sixth session of the Meeting of the Parties—Addendum: Decisions adopted by the Meeting of the Parties,
UN Doc ECE/MP.PP/2017/2/Add.1 (2017) 54; Economic Commission for Europe, Compliance
Committee, Findings and recommendations with regard to communication ACCC/C/2008/23 concerning
compliance by the United Kingdom of Great Britain and Northern Ireland, 29th Mtg, UN Doc
ECE/MP.PP/C.1/2010/6/Add.1 (2010) at paras 43-47, as endorsed by UNECE Dec 1V/9i in United Nations
Economic Commission for Europe, Meeting of the Parties to the Convention on Access to Information,
Public Participation in Decision-making and Access to Justice in Environmental Matters, Report of the
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the nuisance complained of affects the environment.*® The ILA relied on prompt,
adequate and effective compensation in the Helsinki Articles on Private Law Remedies*®®
and the commentary to the 2004 Berlin Rules on Water Resources,*'% suggesting it was
consistent with the aspirations of the international community expressed in the tenth
principle of the Rio Declaration.*** Similar wording appears in soft law instruments such
as the 2006 ILA Toronto Rules on Transnational Enforcement of Environmental Law,*'2
the 2010 UNEP Guidelines on Access to Justice**® and the 2015 IUCN Draft
International Covenant on Environment and Development (the latter emphasizing that the
duty to ensure prompt and adequate compensation amounts to a due diligence
obligation).** The 2017 Global Pact for the Environment drafted by legal experts and

presented by French President Emmanuel Macron to the UN captures the same spirit.*1° It

fourth session of the Meeting of the Parties—Addendum: Chisinau Declaration and decisions adopted by
the Meeting of the Parties, UN Doc ECE/MP.PP/2011/2/Add.1 (2011) 58. See also Austin v Miller Argent
(South Wales) Ltd, [2014] EWCA Civ 1012 at paras 1224, [2015] 2 All ER 524; Morgan v Hinton
Organics (Wessex) Ltd, [2009] EWCA Civ 107 at paras 41-46, [2009] Env LR 30.

408 See Aarhus Convention, supra note 406, art 9(4).

409 See ILA Helsinki Articles on Private Law Remedies, supra note 364 at 405 (art 2(1)), 408 (art 3(1)(d)).
410 See International Law Association, “Water Resources Law: Fourth Report” (2004) 71 Intl L Assn Rep
Conf 334 at 371-72 [ILA Berlin Rules on Water Resources], as considered and adopted by International
Law Association, “Resolution No 2/2004: Water Resources” (2004) 71 Intl L Assn Rep Conf 15.

411 See Rio Declaration, supra note 35, Principle 10.

412 See ILA Toronto Rules on Transnational Enforcement of Environmental Law, supra note 201, Rule 3(3);
ILA, “Final Report on Transnational Enforcement of Environmental Law”, supra note 201 at 665-66.

413 See Guidelines for the development of national legislation on access to information, public participation
and access to justice in environmental matters, UNEPGC Dec SS.XI/5 A in United Nations Environment
Programme Governing Council, Report of the Governing Council/Global Ministerial Environment Forum
on the work of its eleventh special session (Bali, Indonesia, 24-26 February 2010), UNGAOR, 65th Sess,
Supp No 25, UN Doc A/65/25 (2010) Annex | at 12, Annex, Guideline 21, as noted by the UNGA in
Report of the Governing Council of the United Nations Environment Programme on its eleventh special
session, GA Res 65/162, UNGAOR, 65th Sess, Supp No 49, UN Doc A/RES/65/162 (2010) [UNEP
Guidelines on Access to Justice]. See also Protection of the marine environment against pollution from
land-based sources, UNEPGC Dec 13/18/1l in United Nations Environment Programme Governing
Council, Report of the Governing Council on the work of its thirteenth session: 14-24 May 1985,
UNGAOR, 40th Sess, Supp No 25, UN Doc A/40/25 (1985) 53, Guideline 17(1), as noted by the UNGA in
International Co-operation in the field of the environment, GA Res 40/200, UNGAOR, 40th Sess, Supp No
53, UN Doc A/Res/40/200 (1985), reprinted in (1985) 14:2/3 Envtl Pol’y & Law 77; United Nations
Environment Programme, Working Group on Scientific and Technical Cooperation for MED POL,
Principles, methodology and guidelines for the protection of the marine environment against pollution from
land-based sources, UN Doc UNEP/WG.118/INF.23 (1985) at 7, Guideline 17(1).

414 See International Union for Conservation of Nature, Draft International Covenant on Environment and
Development: Implementing Sustainability, 5th ed (Gland: IUCN, 2015) at 21-22 (arts 59, 61-62), 154—
163 [IUCN Draft International Covenant on Environment and Development].

415 See Global Pact for the Environment, “Draft Global Pact for the Environment” (2017), arts 7, 11, online
(pdf): Global Pact for the Environment <https://globalpactenvironment.org> [perma.cc/35H7-9PSE]. After
the presentation of the Global Pact at the UN, the UNGA established a working group to discuss, among
other things, options for a new international instrument. See Towards a Global Pact for the Environment,
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requires effective and affordable access to justice and the adequate remediation of

environmental damage.*®

The UNGA itself has requested on fourteen occasions since 2006 that Israel “assume
responsibility for prompt and adequate compensation” for environmental damage after
Israeli Air Force bombed storage tanks in Lebanon, causing massive oil spills on the

Lebanese and Syrian coastlines.*!” One hundred and sixty-two states voted in favour of

GA Res 72/277, UNGAOR, 72th Sess, Supp No 49, UN Doc A/RES/72/277 (2018). The working group
issued its recommendations in June 2019. These recommendations make no reference to the Global Pact
itself and focus primarily on strengthening existing international environmental law. See Report of the ad
hoc open-ended working group established pursuant to General Assembly resolution 72/277, UN Doc
A/AC.289/6/Rev.2 (2019) at paras 53-60, as endorsed by the UNGA in Follow-up to the report of the ad
hoc open-ended working group established pursuant to General Assembly resolution 72/277, GA Res
73/333, UNGAOR, 73rd Sess, Supp No 49, UN Doc A/RES/73/333 (2019). For a summary of the
negotiations, see International Institute for Sustainable Development Reporting Services, “Summary of the
Third Substantive Session of the Ad Hoc Open-ended Working Group towards a Global Pact for the
Environment: 20-22 May 2019”, Earth Negotiations Bulletin 35:3 (25 May 2019), online (pdf):
International Institute for Sustainable Development <https://enb.iisd.org> [perma.cc/LV66-5KTG].

416 The Global Pact does not innovate in this regard. Almost forty years ago, the 1982 World Charter for
Nature already required access to means of redress in case of environmental damage. See World Charter
for Nature, GA Res 37/7, UNGAOR, 37th Sess, Supp No 51, UN Doc A/RES/37/7 (1982) Annex at para
23, 22:2 ILM 45. As Kotzé deplores, articles 5-8 of the Global Pact, including article 7 on the remediation
of damage “seem simply to have been “copied and pasted” while no apparent thought was given to
reframing them in terms of emerging case law, realities or progressive moves forward. They are neither
innovative nor sufficiently radical to represent anything markedly different from that already offered by
[international environmental law].” Louis Kotz¢é, “A Global Environmental Constitution for the
Anthropocene?” (2019) 8:1 Transnatl Envtl L 11 at 26-27. See also Louis J Kotzé & Duncan French, “A
Critique of the Global Pact for the Environment: A Stillborn Initiative or the Foundation for Lex
Anthropocenae?” (2018) 18:6 Intl Envtl Agreements: Pol, L & Econ 811 at 827. For other, sometimes more
optimistic assessments of the potential of the Global Pact, see Teresa Parejo Navajas & Nathan Lobel,
“Framing the Global Pact for the Environment: Why 1t’s Needed, What It Does, and How It Does It”
(2019) 30:1 Fordham Envtl LJ 32 and the special issue on the Global Pact published in (2019) 28:1
RECIEL 3-56.

417 See Qil slick on Lebanese shores, GA Res 74/208, UNGAOR, 74rd Sess, Supp No 49, UN Doc
A/RES/74/208 (2019) at para 5; Qil slick on Lebanese shores, GA Res 73/224, UNGAOR, 73rd Sess, Supp
No 49, UN Doc A/RES/73/224 (2018) at para 5; Oil slick on Lebanese shores, GA Res 72/209, UNGAOR,
72nd Sess, Supp No 49, UN Doc A/RES/72/209 (2017) at para 5; Qil slick on Lebanese shores, GA Res
71/218, UNGAOR, 71st Sess, Supp No 49, UN Doc A/RES/71/218 (2016) at para 5; Qil slick on Lebanese
shores, GA Res 70/194, UNGAOR, 70th Sess, Supp No 49, UN Doc A/RES/70/194 (2015) at para 5; Oil
slick on Lebanese shores, GA Res 69/212, UNGAOR, 69th Sess, Supp No 49, UN Doc A/RES/69/212
(2014) at para 5; Oil slick on Lebanese shores, GA Res 68/206, UNGAOR, 68th Sess, Supp No 49, UN
Doc A/RES/68/206 (2013) at para 4; Oil slick on Lebanese shores, GA Res 67/201, UNGAOR, 67th Sess,
Supp No 49, UN Doc A/RES/67/201 (2012) at para 4; Oil slick on Lebanese shores, GA Res 66/192,
UNGAOR, 66th Sess, Supp No 49, UN Doc A/RES/66/192 (2011) at para 4; Oil slick on Lebanese shores,
GA Res 65/147, UNGAOR, 65th Sess, Supp No 49, UN Doc A/RES/67/147 (2010) at para 4; Oil slick on
Lebanese shores, GA Res 64/195, UNGAOR, 64th Sess, Supp No 49, UN Doc A/RES/64/295 (2009) at
para 4; QOil slick on Lebanese shores, GA Res 63/211, UNGAOR, 63rd Sess, Supp No 49, UN Doc
A/RES/63/211 (2008) at para 4; Qil slick on Lebanese shores, GA Res 62/188, UNGAOR, 62nd Sess, Supp
No 49, UN Doc A/RES/62/188 (2007) at para 4; Oil slick on Lebanese shores, GA Res 61/194, UNGAOR,
61st Sess, Supp No 49, UN Doc A/RES/61/194 (2006) at para 3.

96



the most recent version of the resolution. Seven voted against (Australia, Canada, Israel,
Marshall Islands, Micronesia, Nauru and the United States) and seven abstained.*'8
Resolutions from the UNGA have no binding effect but the vote indicates a wide

consensus on the standard of compensation for environmental damage.*°

Finally, the notion of prompt and adequate compensation echoes human rights law,
particularly the requirement of an effective judicial remedy developed under UN’s
auspices in the 2018 Framework Principles on Human Rights and the Environment and
the 2011 Guiding Principles on Business and Human Rights.*?® Ongoing negotiations to
adopt a binding treaty on business and human rights also hinge on a possible state
obligation to provide for “adequate, effective and prompt remedies” for human rights
abuses committed in the course of business activities.*?! I will not assess here the full
scope of the obligation to ensure access judicial remedies in each and every area of
international law. Bear in mind, however, that the duty to ensure prompt and adequate
compensation of environmental damage resembles—at least conceptually—those other

obligations.

418 See UNGA, 74th Sess, 52nd Plenary Mtg, Agenda Item No 19, UN Doc A/74/PV.52 (2019) at 9/58—
9/59.

419 See Nuclear Weapons, supra note 248 at para 70; Case concerning Military and Paramilitary Activities
in and Against Nicaragua (Nicaragua v United States), [1986] ICJ Rep 14 at para 188.

420 See United Nations Human Rights Council, Report of the Special Rapporteur on the issue of human
rights obligations relating to the enjoyment of a safe, clean, healthy and sustainable environment, UN Doc
A/HRC/37/59 (2018), Framework Principle 10, as noted by the United Nations Human Rights Council in
Human rights and the environment, HRC Res 37/8, 37th Sess, UN Doc A/HRC/RES/37/8 (2018); United
Nations Human Rights Council, Report of the Independent Expert on the issue of human rights obligations
relating to the enjoyment of a safe, clean, healthy and sustainable environment, John H. Knox. Mapping
Report, UN Doc A/HRC/25/53 (2013) at paras 41-43, as noted by the United Nations Human Rights
Council in Human rights and the environment, HRC Res 25/21, 25th Sess, UN Doc A/HRC/RES/25/21
(2014); United Nations Human Rights Council, Report of the Special Representative of the Secretary
General on the issue of human rights and transnational corporations and other business enterprises, John
Ruggie. Guiding Principles on Business and Human Rights: Implementing the United Nations “Protect,
Respect and Remedy” Framework, UN Doc A/HRC/17/31 (2011) Annex, Principles 25-26, as endorsed by
the United Nations Human Rights Council in Human rights and transnational corporations and other
business enterprises, HRC Res 17/4, 17th Sess, UN Doc A/HRC/RES/17/4 (2011).

421 See United Nations Human Rights Council, Open-Ended Intergovernmental Working Group on
Transnational Corporations and Other Business Enterprises with Respect to Human Rights, “Revised Draft
of a Legally Binding Instrument to Regulate, in International Human Rights Law, the Activities of
Transnational Corporations and Other Business Enterprises™ (16 July 2019), art 4(5), online (pdf): United
Nations Human Rights Office of the High Commissioner <www.ohchr.org> [perma.cc/83TR-SF8B].
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1.2.1.2. Prompt and adequate compensation in international investment law

The origins of the duty to ensure prompt and adequate compensation in international
environmental law are unclear. The ILC traces it back to the Trail Smelter and Corfu
Channel cases,*?? but they have more to say on the prevention principle than on any given
standard of compensation. In fact, the duty to ensure prompt and adequate compensation
comes from international investment law. It echoes a standard of compensation known as
the Hull formula—prompt, adequate and effective compensation for lawful expropriation
of foreign property by a state.*?® Debates over the standard of compensation for lawful
expropriation in international law have a long and checkered history which goes beyond
the scope of this thesis, but a brief introduction helps us understand how the same

language became so pervasive in international environmental law.*?*

The Hull formula came in response to the nationalization of American-owned properties
by the Mexican state in the 1920s. The nationalization was part of a major land reform in
the wake of the Mexican Revolution and the promulgation of the 1917 Constitution.*?®
Years of discussions followed in order to determine the amount of compensation owed by
Mexico to American nationals. Secretary of State Cordell Hull eventually exchanged
letters with Mexican officials to resolve the matter. In 1938, Hull wrote in a letter to the
Mexican ambassador in Washington that “no government is entitled to expropriate
private property, for whatever purpose, without provision for prompt, adequate, and

effective payment therefor.”*?® This became known as the Hull Formula.

422 See Commentary to the ILC Principles on the Allocation of Loss, supra note 134 at 72, para 3, citing
Trail Smelter, supra note 11 at 1965; Corfu Channel Case (United Kingdom v Albania), [1949] ICJ Rep 4
at 22. See also Kinna, supra note 113 at 378.

423 Compensation for unlawful expropriation, by contrast, engages the rules on state responsibility. See
ADC Affiliate Ltd v Republic of Hungary (2006), 15 ICSID Rep 534 at 617-18 (International Center for
Settlement of Investment Disputes); Case concerning the Factory at Chorzow (1928), PC1J (Ser A) No 17
at 27-29, 47.

424 Special thanks to Lukas Vanhonnaeker (doctoral candidate at McGill University Faculty of Law at the
time of writing) for his guidance regarding this section. All errors are my own.

425 See Tali Levy, “NAFTA’s Provision for Compensation in the Event of Expropriation: A Reassessment
of the “Prompt, Adequate and Effective” Standard” (1995) 31:2 Stan J Intl L 423 at 424-29 [Levy]; Frank
G Dawson & Burns H Weston, ““Prompt Adequate and Effective”: A Universal Standard of
Compensation?” (1962) 30:4 Fordham L Rev 727 at 740-41 [Dawson & Weston].

426 United States Department of State, Compensation for American-owned Lands Expropriated in Mexico:
Full Text of Official Notes, July 21, 1938 to November 12, 1938 (Washington, DC: United States
Government Printing Office, 1939) at 18 [emphasis added]. Selected excerpts are reprinted in Marjorie M
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The United States has long championed the Hull Formula and its treaty practice is a
useful starting point for our purposes. The most recent United States Model Bilateral
Investment Treaty equates prompt, adequate and effective compensation with the
payment without delay (promptness) of the fair market value of the expropriated
investment (adequacy) in realizable and transferable currency (effectiveness).*?’
Canada’s standard Foreign Investment Protection Agreement also incorporates the Hull

Formula.*%®

Dawson and Weston explained the meaning of the formula as follows. First, the
expropriating state must make the payment as soon as possible (or in a reasonable time),
with no need to make immediate or prior payment if it pays the interest accrued from the
day of the expropriation. Second, the expropriating state must provide payment of the
market value of the property before the taking occurred, but no more and without
including speculation. Finally, the expropriating state must pay in a currency that is
valuable to the foreign investor: ideally its own, but minimally one that is useful and free

from restrictions on exports or reinvestment.*?°

Whiteman, Digest of International Law, vol 8 (Washington, DC: United States Government Printing
Office, 1967) at 1101-1104, 1020, Green Haywood Hackworth, Digest of International Law, vol 3
(Washington, DC: United States Department of State, 1942) at 655-65 and “Mexico—United-States:
Expropriation by Mexico of Agrarian Properties Owned by American Citizens” (1938) 32:4 AJIL Supp
181.

427 See United States Trade Representative & United States Department of State, “2012 U.S. Model
Bilateral Investment Treaty” (April 2012), arts 6(1)(c), 6(2)(a), (b), (d), online (pdf): Office of the United
States Trade Representative <www.ustr.gov> [perma.cc/D5Q7-ZCL5], reprinted in Lee M Caplan &
Jeremy K Sharpe, “United States” in Chester Brown, ed, Commentaries on Selected Model Investment
Treaties (Oxford: Oxford University Press, 2013) 755 at 763-850. Cf Restatement of Foreign Relations
Law, vol 2, supra note 12, § 712(1)(c) (holding states responsible for expropriation if not accompanied by
the provision of just compensation).

428 See Government of Canada, Foreign Investment Protection Agreement (May 2004), art 13(1), online
(pdf): Italaw <www.italaw.com> [perma.cc/A8NP-3P62], reprinted in Céline Lévesque & Andrew
Newcombe, “Canada” in Brown, supra note 427, 53 at 62—128.

429 See Dawson & Weston, supra note 425 at 736-40. For a breakdown of the three components of the Hull
Formula, see also Gillian White, Nationalisation of Foreign Property (London: Steven & Sons, 1961) at
235-43; International Law Commission, “International Responsibility. Fourth Report by FV Garcia
Amador, Special Rapporteur. Responsibility of the State for Injuries Caused in its Territory to the Person or
Property of Aliens—Measures Affecting Acquired Rights” (UN Doc A/CN.4/119) in Yearbook of the
International Law Commission 1959, vol 2, part 1 (New York: UN, 1960) 1 at 19-21, paras 74-81 (UN
Doc A/CN.4/SER.A/1959/Add.1).
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The Hull Formula became the default American position in the postwar period.*° In the
1960s and 1970s, however, some states began to question the necessity of protecting
foreign investors. Opposition came from two fronts. Communist states attacked
investment protection standards on ideological grounds, claiming that they prevented the
nationalization of private property. Meanwhile, emancipated colonies denied the
legitimacy of existing international law, claiming that it derived from a system which had

condoned their servitude and granted undue privileges to colonial powers.*3!

Opponents brought the debate to the UN, where states agreed in 1962 on the payment of
“appropriate compensation” in accordance with the law of the nationalizing state.**? The
vague notion of appropriate compensation gave capital-importing states more leeway
than the Hull formula, which advantaged capital-exporting states and implied full
compensation (although this last point remains debatable**®). American representatives
maintained that the notion of appropriate compensation referred in fact to the Hull
formula,*** but the 1974 Charter of Economic Rights and Duties of States—adopted
without the support of some major capital exporting states—indicated that the domestic

law of the nationalizing state would govern disputes over compensation,**® effectively

430 See Patrick Dumberry, The Formation and Identification of Rules of Customary International Law in
International Investment Law (Cambridge: Cambridge University Press, 2016) at 68—69 [Dumberry].

431 See ibid at 70-71; Andrew T Guzman, “Why LDCs Sign Treaties That Hurt Them: Explaining the
Popularity of Bilateral Investment Treaties” (1998) 38:4 Va J Intl L 639 at 646-47.

432 permanent sovereignty over natural resources, GA Res 1803 (XVII), UNGAOR, 17th Sess, Supp No
17, UN Doc A/5217 (1962) 15 at para 4, 2:1 ILM 223.

433 Compare Johanne M Cox, Expropriation in Investment Treaty Arbitration (Oxford: Oxford University
Press, 2019) [Cox] (“[the Hull Formula] is generally understood as the requirement to pay ‘full
compensation’ for expropriation, whereby ‘adequate’ compensation is understood to mean that ‘the
investor is paid the full value of the property taken’” at para 12.02); Irmgard Marboe, Calculation of
Compensation and Damages in International Investment Law, 2nd ed (Oxford: Oxford University Press,
2017) [Marboe] (“[t]he Hull formula has sometimes been referred to as the standard of ‘full compensation’.
However, the wording of the diplomatic note of Cordell Hull does not contain the word ‘full’ nor does
more recent state practice use it. Yet, even ‘full compensation” would not be identical to the principle of
“full reparation’ as a closer analysis of state practice shows” at para 2.47).

434 See Dumberry, supra note 430 at 73; Stephen M Schwebel, “The Story of the U.N.’s Declaration on
Permanent Sovereignty over Natural Resources” (1963) 49:5 ABA J 463 at 465, reprinted in Stephen M
Schwebel, Justice in International Law: Selected Writings of Judge Stephen M Schwebel (Cambridge:
Cambridge University Press, 2008) 401.

435 See Charter of Economic Rights and Duties of States, GA Res 3281 (XXIX), UNGAOR, 29th Sess,
Supp No 31, UN Doc A/9631 (1974) 50, art 2(c), 14:1 ILM 251; Permanent sovereignty over natural
resources, GA Res 3171 (XXVIII), UNGAOR, 28th Sess, Supp No 30, UN Doc A/9030 (1973) 52 at para
3,13:1 ILM 238.
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rejecting the Hull Formula.**® In the years that followed, arbitrators had fluctuating views

over which standard of compensation prevailed.**’

Despite its demise at the UN and its rejection by developing states, the Hull Formula has
made its way into the “overwhelming majority” of recent bilateral investment treaties.**®
Multilateral treaties**® and guidelines from the OECD**° and the World Bank** have
used similar words. The debate over its status in customary international law continues,**2
but the Hull Formula has undeniably become prevalent in investment treaties***. At a
minimum, this consistency in treaty language indicates that “the members of the
international community share the view that foreigners cannot be deprived of their
property for domestic policy reasons without being effectively compensated for the

current value of their investment.”** But no matter how the standard of compensation is

436 See Dumberry, supra note 430 at 73-74.

437 See eg CME Czech Republic BV v Czech Republic (2006), 9 ICSID Rep 264 at 36970, 416-19, 15:4
WTAM 83 (UNCITRAL) (full compensation, although Arbitrator Brownlie focused on just/appropriate
compensation in his separate opinion); Government of the State of Kuwait v American Independent Oil
Company (AMINOIL) (1982), 21:5 ILM 976 at 1032-34, 66 ILR 518 (ad hoc) (appropriate compensation in
light of all circumstances); Libyan American Qil Company (LIAMCO) v Government of the Lybian Arab
Republic (1981), 20:1 ILM 1 at 7273, 76-77, 62 ILR 140 (ad hoc) (equitable compensation); Texaco
Overseas Petroleum Company and California Asiatic Oil Company v Government of the Libyan Arab
Republic (1977), 17:1 ILM 1 at 30-31, 53 ILR 389 (ad hoc) (appropriate compensation under UNGA
Resolution 1803 (XV11)). See also Banco Nacional de Cuba v Chase Manhattan Bank, 658 F (2d) 875 at
888-93, 1981 US App Lexis 10793 (2nd Cir 1981) (full compensation is appropriate compensation in the
circumstances of the case).

438 Dumberry, supra note 430 at 113-14; Borzu Sabahi, Compensation and Restitution in Investor-State
Arbitration (Oxford: Oxford University Press, 2011) at 93. See also Cox, supra note 433 at para 12.15.

439 See Energy Charter Treaty, 21 November 1990, 2080 UNTS 95, art 12(2), UKTS 2000 No 78, 34:2
ILM 381 (entered into force 16 April 1998); ASEAN Comprehensive Investment Agreement, 26 February
2009), art 14(1)(c), online (pdf): ASEAN <www.asean.org> [perma.cc/3Q5C-ACT7] (entered into force 29
March 2012). See also Comprehensive Economic and Trade Agreement, Canada and European Union, 30
October 2016, [2017] OJ, L 11/23, art 8.12(1)(d) (not yet in force, provisionally applied in part 21
September 2017); European Union, “European Union’s Proposal for Investment Protection and Resolution
of Investment Disputes. Transatlantic Trade and Investment Partnership. Trade in Services, Investment and
e-Commerce” (12 November 2015), art 5(1)(d), online (pdf): European Commission <www.ec.europa.eu>
[perma.cc/7TKUM-SNNZ].

440 See OECD, Multilateral Agreement on Investment: Draft Consolidated Text, OECD Doc
DAFFE/MAI(98)7/REV1 (1998), art 3.2.

441 World Bank, “Guidelines on the Treatment of Foreign Direct Investment” in World Bank, Legal
Framework for the Treatment of Foreign Direct Investment, vol 2 (Washington, DC: World Bank, 1992)
33, Guideline IV(2), reprinted in (1992) 31:6 ILM 1379 & (1992) 7:2 ICSID Rev 297.

442 See Dumberry, supra note 430 (“[...] the question as to whether or not the Hull Formula [...] has
transformed into a customary rule remains open” at 205).

443 See the sources cited supra note 438.

44 Giorgio Sacerdoti, “Bilateral Treaties and Multilateral Instruments on Investment Protection” (1997)
269 Rec des Cours 251 at 397.
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defined (Hull Formula or otherwise), it is only the first step of the analysis. Courts and
arbitrators then have to choose and apply a calculation method. This is another crucial

question in international investment law.*4

Compensation for lawful expropriation remains a controversial area of international law,
shaped by stark disagreement between capital-importing and capital-exporting states. It is
perhaps no coincidence that the Hull formula has crossed into international
environmental law, which features equally strong tension between developed and
developing states. Just how and when it did, however, is unclear. Transplantation is likely
to have occurred incrementally through various political statements, negotiating positions
and anecdotal occurrences. For instance, after the Cherry Point oil spill in the United
States caused damage to Canadian coasts in 1972, Canadian Secretary of State for
External Affairs Mitchell Sharp declared in Parliament that “the Canadian government
expect[ed] full and prompt compensation of all damages suffered in Canada, as well as

full [cleanup] costs, to be paid by those responsible.”*4

There are parallels between expropriation and transboundary pollution. Just like
expropriation, transboundary pollution involves an interference with property and the
deprivation of its economic benefits, an “obvious analogy” according to Boyle.*’ This
analogy makes sense conceptually and historically. The debate over expropriation at the
UN was anchored in the principle of national sovereignty over natural resources. The
same principle was critical in the development of modern international environmental
law.*® Even as a new environmental consciousness arose, states consistently reasserted
their sovereign right to exploit natural resources under their own terms as long as they did

not cause damage to other states.**° Broadly framed, every rule of international

445 See Marboe, supra note 433, ch 4-6; Cox, supra note 433, ch 13.

446 Statement on Cherry Point Oil Spill, supra note 166 at 2555.

447 See Boyle, “Liability for Injurious Consequences”, supra note 296 at 102; Birnie, Boyle & Redgewell,
supra note 46 at 320; Boyle, “Environmental Liability”, supra note 46 at 18. See also Mayer, “State
Responsibility”, supra note 282 at 200-201; Rutsel Silvestre J Martha, The Financial Obligation in
International Law (Oxford: Oxford University Press, 2015) at 411-12.

448 See generally Nico Schrijver, Sovereignty over Natural Resources: Balancing Rights and Duties
(Cambridge: Cambridge University Press, 1997).

449 See Rio+20 Declaration, supra note 35 at paras 14-18; Rio Declaration, supra note 35, Principle 2;
Stockholm Declaration, supra note 34, Principle 21.
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environmental law is the product of a loose compromise and permanent tug-of-war
between state sovereignty, environmental protection and the prevention principle.**® The
transplantation of the Hull formula into international environmental law may have been

coincidental, but a shared conceptual and historical background facilitated it.
1.2.1.3.  Status of the duty to ensure prompt and adequate compensation

In my view, the duty to ensure prompt and adequate compensation must be viewed as an
emerging principle of international environmental law. As we will see in the next
subsection, the ILC took it up as the foundation for the Principles on the Allocation of
Loss. The ILC recommended that states ensure prompt and adequate compensation** and
suggested that such a duty had the support of the international community.*5? The ILA
was bolder, declaring in the commentary to the Berlin Rules on Water Resources that
“there [was] a right under international law to prompt, adequate, and effective
compensation or other appropriate remedies for injuries arising from activities in a [s]tate
relating to an international drainage basin.”*>® As early as 1977, the Canadian Delegation
at the OECD took the position that states had ““a duty to ensure the availability of
adequate and practical legal remedies” for transboundary pollution in domestic law.**
The formula varies (much like the thousands of bilateral investment treaties that are in
place today) but the notion of prompt and adequate compensation is increasingly well-

established in international environmental law.

450 See Leslie-Anne Duvic-Paoli & Jorge E Vifuales, “Principle 2: Prevention” in Vifiuales, supra note 35,
107 at 108-10. Cf Jutta Brunnée & Stephen J Toope, “The Sovereignty of International Law?” (2017) 67:4
UTLJ 496 (“[...] international law’s early approach to environmental harm conceptualized such harm as
violations of sovereign rights. Then, gradually, international law evolved to focus on environmental harm
proper and to give expression to community interests in environmental protection” at 509). On this point,
see also Banda, supra note 176 at 1896-97.

41 See ILC Principles on the Allocation of Loss, supra note 37, Principle 4(1).

452 See Commentary to the ILC Principles on the Allocation of Loss, supra note 134 at 72-73, paras 4-5;
International Law Commission, “Third Report on the Legal Regime for the Allocation of Loss in Case of
Transboundary Harm Arising out of Hazardous Activities, by Mr Pemmaraju Sreenivasa Rao, Special
Rapporteur” (UN Doc A/CN.4/566) in Yearbook of the International Law Commission 2006, vol 2, part 1
(New York: UN, 2013) 71 at 85, para 36 (UN Doc A/CN.4/SER.A/2006/Add.1).

453 |LA Berlin Rules on Water Resources, supra note 410 at 371.

454 Canadian Delegation (OECD), “Transfrontier Pollution (TFP): Liability and Compensation” in OECD,
Transfrontier Pollution, supra note 198, 283 at 284. The delegation made sure to mention that it had
submitted the report “as a contribution to the discussion of liability for transfrontier pollution” and not as a
reflection of Canada’s position. Ibid at 283, n 1.
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Grey areas obviously remain. The duty to ensure prompt and adequate compensation is
not part of customary international law yet and has not reached the level of fine-tuning
seen in international investment jurisprudence and scholarship. The ILC Principles on the
Allocation of Loss do not stick to any rigid interpretation of the Hull formula or any other
standard. It may be that the standard of compensation is less stringent than the Hull
formula or that it deviates from it in some respects. For now, the duty to ensure prompt
and adequate compensation refers more broadly to the availability of compensation for
environmental damage. It could morph into a more precise standard of compensation as

time passes, and its precise meaning is judicially tested.**®

Scholarship confirms that prompt and adequate compensation has an increasingly
important place in international environmental law. Anderson, for instance, hints at a
general obligation in international law to provide remedies for transboundary pollution
but concludes that this obligation is more of a soft law principle than a binding norm,
notably because treaty practice is insufficiently developed.**® Barboza, who acted as
Special Rapporteur in the ILC’s project on liability, thinks it is conceivable to deduce a
perceived obligation to ensure prompt and adequate compensation from the states’

willingness to deal with transboundary damage in one way or another.*’

Others are more assertive. For Boyle, primary materials reveal the existence of a
principle of compensation that is more than just soft law, even though it is not easily
definable.**® Orlando underscores a growing international consensus surrounding the duty

to ensure prompt and adequate compensation.*®® Foster notes that it is possible to argue

455 Expropriation precedents could be relevant in this regard. See In the Matter of the People of Enewetak
(2000), 39:5 ILM 1214 at 1215 (Marshall Islands Nuclear Claims Tribunal) (drawing from expropriation
precedents to assess damage to property resulting from the displacement of local populations in Marshall
Islands to carry out a United States nuclear testing program—damages included radiological cleanup costs
and soil remediation). See also the sources cited supra note 447.

4% See Anderson, supra note 5 at 414,

457 See Barboza, supra note 230 at 157.

4% See Boyle, “Environmental Liability”, supra note 46 at 18-19. See also Boyle, “Liability for Injurious
Consequences”, supra note 296 at 101-102; Birnie, Boyle & Redgewell, supra note 46 at 319-20.

459 See Orlando, “Domestic to Global”, supra note 369 at 303.

104



that the duty to ensure prompt and adequate compensation already exists in international

law.*%° Plakokefalos hints at the very least at a de lege ferenda obligation:

[...] it is safe to conclude that there is no liability rule that would oblige states to
pay compensation in international law. What might be inferred, however, is that
there is a de lege ferenda obligation of states to ensure that compensation is
provided in cases of transboundary harm. The [ILC Principles on the Allocation
of Loss] and the number of civil liability conventions, in combination with the
general obligation to prevent transboundary harm, lead to this conclusion.

The fact that there is no customary rule on state liability does not mean that
states do not bear obligations, beyond those on prevention of transboundary
harm, whenever damage to the environment occurs. According to the [ILC
Principles on the Allocation of Loss], the state has the obligation to ensure that
the victims of the harm are compensated. Similar obligations are to be found,
explicitly or implicitly, in a number of civil liability conventions and
protocols. 6!

The strongest doctrinal support for this proposition comes from René Lefeber. In his
pioneering monograph, Lefeber points out that unlike state responsibility/liability, the
obligation to ensure prompt and adequate compensation has wide support in international
law. This support includes the state practice of settling claims with lump-sum agreements
and voluntary payments (even though it does not persuasively establish a principle of
state liability in customary international law), in treaties obliging states to provide civil

remedies and in the above-mentioned civil liability treaties.*?

Lefeber also defines the words prompt, adequate and effective, an exercise later endorsed
by the ILC. Lefeber argues that victims obtain prompt compensation (the time
component) when they do not face lengthy procedural obstacles to bring their claim.*63 At
a minimum, they should have access to interim relief to make up for unavoidable delays

in legal proceedings.*®* Victims obtain adequate compensation (the quantitative

460 See Caroline Foster, “The ILC Draft Principles on the Allocation of Loss in the Case of Transboundary
Harm Arising out of Hazardous Activities: Privatizing Risk?”” (2005) 14:3 RECIEL 265 at 28081 [Foster].
461 plakokefalos, supra note 278 at 1059-60.

462 See Lefeber, Transboundary Environmental Interference, supra note 50.

463 See ibid at 323. Cf Commentary to the ILC Principles on the Allocation of Loss, supra note 134
(referring to “the procedures that would govern access to justice, and that would influence the time and
duration for the rendering of decisions on compensation payable in a given case” at 77, para 7).

464 See ibid.
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component) when the amount covers at least a portion of the claim.*® Victims finally
obtain effective compensation (the qualitative component) when the funds are provided
in a convertible currency and without conditions.*®® Lefeber does not refer to the Hull
formula nor its interpretation by courts and arbitrators, but his conclusion aligns with the
state of the law as described in the previous subsection. Another author recently
interpreted the components of the duty to ensure prompt and adequate compensation in

similar fashion.*¢’

For Lefeber, the duty to ensure prompt, adequate and effective compensation requires
states to provide civil remedies that meet certain minimum procedural standards unless
they choose to assume their own liability. These standards, he says, are found in the rules
governing jurisdiction, choice of law and the recognition and enforcement of foreign
judgments.*®® This is the first time a scholar explicitly hints at a connection between the
duty to ensure prompt and adequate compensation and the rules of private international

law.

Arguably, Lefeber’s explanations do not add enough flesh to the bones of the duty to
ensure prompt and adequate compensation. It seems obvious that prompt and adequate
compensation entails a certain amount of money paid in a certain time and in a certain
currency, but the details are harder to pin down. Nonetheless, Lefeber successfully
demonstrates that private international law plays a key role in turning the duty to ensure
prompt and adequate compensation into a meaningful concept. This is particularly

obvious in the ILC Principles on the Allocation of Loss.

Before turning to those principles, | must comment on Lefeber’s more recent work. His
original thesis identified prompt and adequate compensation as the basis for the future
development of international liability law—a proposition which I argue is well founded

in light of the work of the ILC and the contemporaneous opinion of scholars. Eighteen

465 See ibid at 323—24. Cf Commentary to the ILC Principles on the Allocation of Loss, supra note 134
(seemingly lowering the threshold of adequacy to any compensation that is “not arbitrary or grossly
disproportionate to the damage actually suffered, even if it is less than full” at 78, para 8).

466 See ibid at 324.

467 See Mehdi Piri Damagh, Prevention and Compensation of Trans-Boundary Damage in Relation to
Cross-Border Oil and Gas Pipelines (Cambridge: Intersentia, 2015) at 343—-44 [Piri Damagh].

468 See ibid.
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years later, however, Lefeber nuanced his statement in a piece on the Nagoya—Kuala
Lumpur Supplementary Protocol.*®° He still acknowledges the shift from state
responsibility/liability to civil liability in international environmental law but adds a third
step to this evolution: a so-called duty to ensure prompt, adequate and effective response

measures.*’°

Lefeber argues that the duty to ensure prompt and adequate compensation works well for
traditional damage to private property, but not for damage to public goods such as the
environment itself.#”* Evaluating the monetary value of environmental damage, he says,
poses intrinsic difficulties. The process can never restore things to the way they were.
Hence states have moved from civil to regulatory liability in the negotiation of new
treaties. Lefeber defines regulatory liability (not to be confused with regulatory liability
in domestic tort law, also known as regulatory negligence) as an obligation to implement
response measures to prevent environmental damage, to avoid further damage or to

restore the damage already caused.*’?

Regulatory liability entails the adoption of contingency plans backed by sufficient
technical knowledge and the financial means to prevent environmental damage and to
mitigate it once it has occurred. The recent Antarctic Liability Annex and Nagoya—Kuala
Lumpur Supplementary Protocol have detailed provisions to that effect.*”® The ILC
Principles on the Allocation of Loss also feature a set of response measures,*’* which the
ILC distinguished from its Articles on Prevention on the basis that they deal with the
action taken after an incident occurs, but ideally before it crosses the borders of the

source state*’>—a rather arcane distinction.

469 See Nagoya—Kuala Lumpur Supplementary Protocol, supra note 330.

470 See Lefeber, “Supplementary Protocol”, supra note 46 at 84-87.

471 See ibid at 84.

472 See ibid at 86.

473 See Nagoya—Kuala Lumpur Supplementary Protocol, supra note 330, art 5; Antarctic Liability Annex,
supra note 246, arts 3-6.

474 See ILC Principles on the Allocation of Loss, supra note 37, Principle 5.

475 See Commentary to the ILC Principles on the Allocation of Loss, supra note 134 at 84, para 5; ILC
Articles on Prevention, supra note 250, arts 16-17.
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Lefeber exaggerates the autonomous meaning of regulatory liability, in my view.
Response measures are an ambiguous notion that could refer to the measures taken either
before or after an accident occurs. In the latter case, response measures are not entirely
distinct from compensation. They are a form of ex post prevention: they can restore a
previous state of affairs or partially mitigate a loss which will later be financially
compensated. Either way, Lefeber does not explain how they represent a standalone legal

concept rather than a necessary implication of the liability reasoning.

Lefeber also overstates the novel character of regulatory liability. Several treaties already
require the operator to take all necessary response measures after environmental damage
occurs, in addition to providing financial compensation.*’® Others refer to environmental
damage as including the cost of preventive measures, counter-intuitively defined as all
measures taken after an accident has occurred to prevent or minimize damage.*’” Those
provisions are often vague and do not delve into the nature and implementation of
specific response measures. The Antarctic Liability Annex and the Nagoya—Kuala
Lumpur Supplementary Protocol, by contrast, contain more sophisticated arrangements
and a clearer role for states and private parties. This is a noteworthy contribution*’® but

hardly a brand-new paradigm.

It is also too early to tell whether the increase in the sophistication of response
obligations will have any real impact on international liability law. The Nagoya—Kuala
Lumpur Supplementary Protocol entered into force in 2018, but the Antarctic Liability
Annex is not yet in force. Lukewarm response may not suffice for these instruments to
avoid the fate of so many civil liability treaties—once promising, now headed for
textbook oblivion. Other scholars do not fully embrace Lefeber’s optimism towards the

concept of regulatory liability either. Foster, in particular, doubts that regulatory liability

476 See Kiev Liability Protocol, supra note 135, art 6; Basel Liability Protocol, supra note 327, art 6.

477 See Bunker Convention, supra note 321, arts 1(7), 1(9)(b); CSC, supra note 322, arts I(f)(vi), I(h); HNS
Convention, supra note 326, arts 1(6)(d), 1(7); CLC, supra note 289, art 1(6)(b), 1(7); Fund Convention,
supra note 289, art 1(2), 3(b); CRTD Convention, supra note 325, arts 1(10)(d), 1(11); Seabed Mineral
Resources Convention, supra note 319, arts 1(6)-1(7).

478 On the significance of the Nagoya—Kuala Lumpur Supplementary Protocol, see Sands & Peel, supra
note 108 at 798; Anastasia Telesetsky, “Introductory Note to the Nagoya—Kuala Lumpur Supplementary
Protocol on Liability and Redress” (2011) 50:1 ILM 105 at 106.
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truly equates with liability as understood in international law.*® For these reasons, |
continue to refer to the duty to ensure prompt and adequate compensation as developed in
Lefeber’s earlier work, leaving out the effectiveness component and mentioning the

requirement of appropriate response measures when necessary.

We have seen so far that the notion of prompt and adequate compensation runs through
international environmental law. The next subsection examines the ILC Principles on the
Allocation of Loss—the latest synthesis of the law in this area, the clearest illustration of
the role of private international law in ensuring prompt and adequate compensation, and

an anchor for its future development.

1.2.2. Future development of the duty to ensure prompt and adequate
compensation

The ILC blazed a trail for the future development of the duty to ensure prompt and
adequate compensation when it adopted the Principles on the Allocation of Loss, which
marked the end of its tremendously long and protracted journey into the depths of
liability.*® The ILC submitted eight principles to the UNGA, which in turn commended
them to the attention of governments.*®! While the law is not entirely settled, the very

existence of the ILC Principles on the Allocation of Loss and its consideration by the

479 See Caroline E Foster, “Diminished Ambitions? Public International Legal Authority in the
Transnational Economic Era” (2014) 17:2 J Intl Econ L 355 (“Lefeber uses the term “regulatory liability
approach” in describing [s]tates’ obligation to ensure prompt, adequate, and effective response measures.
[citation omitted]. However, it is hard [to] see that this amounts to any form of liability on the public
international plane” at 369, n 78). Cf Emanuela Orlando, “Liability” in Ludwig Krimer & Emanuela
Orlando, eds, Elgar Enyclopedia of Environmental Law, vol 6: Principles of Environmental Law
(Cheltenham: Edward Elgar, 2018) 272 [Orlando, “Liability”] (“[...] the [Nagoya—Kuala Lumpur
Supplementary Protocol] put[s] forward a ‘novel” concept of liability which goes beyond monetary
compensation to include the primary duty to take response action to mitigate and restore the damage” at
284); Orlando, “Domestic to Global”, supra note 369 (citing Lefeber to suggest that the “regulatory
approach to liability in the text of the [Nagoya—Kuala Lumpur Supplementary Protocol] has been referred
to as signalling a paradigm shift in the evolution of international liability, at least in conventional
international law” at 300); Dire Tladi, “Civil Liability in the Context of the Cartagena Protocol: To Be or
Not to Be (Binding)?” (2010) 10:1 Intl Envtl Agreements: Pol, L & Econ 15 (describing the rise of
regulatory liability as an alternative to civil liability in the negotiation of the Nagoya—Kuala Lumpur
Supplementary Protocol).

480 See ILC Principles on the Allocation of Loss, supra note 37. For a short summary of the history of the
project, see UN, vol 1, supra note 37 at 219-29; Hafner & Buffart, supra note 235 at 237-39. For an
insider look, see Barboza, supra note 230, ch 6-7.

481 See the resolutions cited supra note 37.
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UNGA strengthens the place of the duty to ensure prompt and adequate compensation in

international law.

The ILC Principles on the Allocation of Loss provide a roadmap to allocate losses after
transboundary environmental damage occurs. Their preamble reaffirms the commitment
to develop international liability law and recalls existing civil liability treaties.*®? The ILC
made it clear that it did not attempt to define the precise status of each principle in
customary international law. It simply sought to contribute to the development of
international law without prejudice to existing and future treaties, or other doctrines such

as state responsibility. &3

The ILC Principles on the Allocation of Loss have two purposes: to ensure prompt and
adequate compensation for victims of transboundary damage*®* and to protect the
environment.*® To comply with the ILC Principles on the Allocation of Loss, states must
adopt appropriate response measures in the event of transboundary damage and ensure
that compensation is available for victims who choose to sue the person responsible in
civil courts.“® States do not have to pay compensation themselves*®’ except if they are
acting as the operator.*® The document assumes that the source state acted with due
diligence in preventing damage such that its responsibility/liability is not engaged in that

regard.*8®

482 See ILC Principles on the Allocation of Loss, supra note 37, Preamble, paras 1, 8.

483 See ibid, Principle 7; Commentary to the ILC Principles on the Allocation of Loss, supra note 134 at 60—
61, para 13.

484 See ILC Principles on the Allocation of Loss, supra note 37, Principle 3(a). Cf Foster, supra note 460 at
27577 (arguing that prompt and adequate compensation in the ILC Principles on the Allocation of Loss
has become secondary to the broader objective of cost internationalization in accordance with the polluter-
pays principle). The ILC collapsed the two when it explained that prompt and adequate compensation
“should be perceived from the perspective of achieving “cost internalization”, which constituted the core,
in its origins, of the “polluter pays” principle.” Commentary to the ILC Principles on the Allocation of
Loss, supra note 134 at 74, para 11.

485 See ibid, Principle 3(b). The ILC presented environmental protection per se as a recent concern of
mankind but remained vague on how it could achieve it. Commentary to the ILC Principles on the
Allocation of Loss, supra note 134 at 73, para 6.

486 See ibid, Principle 5.

487 See Commentary to the ILC Principles on the Allocation of Loss, supra note 134 at 77, para 3.

488 See ibid at 72, para 33.

489 See ibid at 77, para 2.
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The ILC Principles on the Allocation of Loss possess the basic features of civil liability
treaties, including the notion of prompt and adequate compensation. As Boyle astutely
observes, drawing from previous efforts rather than starting afresh can be a blessing and a
curse. Covering known territory facilitates acceptance, but why would states agree to
something that they explicitly rejected when expressed in a civil liability treaty?* The
ILC’s approach is a gamble, albeit one that has very low stakes considering the failure of

all other solutions.

The ILC Principles on the Allocation of Loss contain two types of rules: ones that set out
the substantive conditions of the operator’s liability (standard of liability, financial limits,
compensation funds, etc.) and ones that set out the procedural requirements needed to
effectively impose liability on the operator. They define the operator as the person in

control of the activity when damage occurs.***

The fourth principle entitled “prompt and adequate compensation” goes to the substantive
conditions of the operator’s liability. It requires each state to take necessary measures to
ensure prompt and adequate compensation, including the imposition of no-fault liability
on the operator, the requirement to establish and maintain insurance coverage and, in

appropriate cases, industry funds and other financial resources.*%

The sixth principle, by contrast, lists the procedural means to ensure prompt and adequate

compensation. It is the most important for our purposes:

Principle 6: International and Domestic Remedies

1. States shall provide their domestic judicial and administrative bodies with
the necessary jurisdiction and competence and ensure that these bodies have
prompt, adequate and effective remedies available in the event of

490 See Boyle, “Liability for Injurious Consequences”, supra note 296 at 104; Birnie, Boyle & Redgewell,
supra note 46 at 321-22; Boyle, “Environmental Liability”, supra note 46 at 25-26. See also Gou Haibo,
“ILC Proposal on the Role of Origin State in Transboundary Damage” in Michael G Faure & Song Ying,
eds, China and International Environmental Liability: Legal Remedies for Transboundary Pollution
(Cheltenham: Edward Elgar, 2008) 107 at 115 [Haibo]; Foster, supra note 460 at 272. But see Kiss &
Shelton, supra note 277 at 1140 (criticizing the choice of the ILC to dismiss strict state liability entirely,
even to progressively develop the law).

491 See ILC Principles on the Allocation of Loss, supra note 37, Principle 2(g).

492 See ibid, Principle 4.
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transboundary damage caused by hazardous activities located within their
territory or otherwise under their jurisdiction or control.

2. Victims of transboundary damage should have access to remedies in the
State of origin that are no less prompt, adequate and effective than those
available to victims that suffer damage, from the same incident, within the
territory of that State.

3. Paragraphs 1 and 2 are without prejudice to the right of the victims to
seek remedies other than those available in the State of origin.

4. States may provide for recourse to international claims settlement
procedures that are expeditious and involve minimal expenses.

5. States should guarantee appropriate access to information relevant for the
pursuance of remedies, including claims for compensation.*%

The ILC gave further substance to the words prompt and adequate in its Commentary to
the ILC Principles on the Allocation of Loss. It is said that promptness refers to the time
and duration of procedures, while adequacy refers to an amount of compensation that is
not arbitrary or grossly disproportionate, even if it is not sufficient.*** The ILC’s take

echoes the work of Lefeber.*® It also finds support in international investment law.*%

Interestingly, UNEP interpreted the same words quite differently in its implementation
guide to the UNEP Guidelines on Access to Justice. UNEP defined adequacy as the full
compensation of past damage, the prevention of future damage and the restoration of the
status quo ante.*¥’ It referred to effectiveness in terms of how well states prevent or
rectify environmental damage, and how efficiently remedies can be enforced.*® Finally,
it associated promptness with the provision of injunctive relief before environmental

damage becomes irreversible.**® The United Nations Economic Commission for Europe

493 See ibid, supra note 37, Principle 6.

49 See Commentary to the ILC Principles on the Allocation of Loss, supra note 134 at 77-78, paras 7-8.
49 See ibid at 85, para 1, n 462, citing Lefeber, Transboundary Environmental Interference, supra note 50
at 234-36.

49 For further discussion on international investment law, see subsection 1.2.1.2 above.

497 See United Nations Environment Programme, Putting Rio Principle 10 into Action: An Implementation
Guide (Nairobi: UNEP, 2015) at 119, commenting on UNEP Guidelines on Access to Justice, supra note
413, Guideline 21.

498 See ibid.

499 See ibid at 120.
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(UNECE) used similar concepts in its implementation guide to the Aarhus Convention.>%
These definitions are all plausible, and should also help shape the duty to ensure prompt

and adequate compensation.

The fourth and the sixth ILC Principles on the Allocation of Loss confirm that the duty to
ensure prompt and adequate compensation is now the focal point of international liability
law, both substantively and procedurally. As Boyle argues, “it is not new, and builds on
existing law, but it is the first occasion on which such a core principle has been
articulated in such general terms.”*° Such general statements admittedly have a
precarious status in international environmental law, but the ILC’s choice to frame its
principles as a “semi-non-binding” declaration of a residual nature could paradoxically
spare them from past failures. Expecting that total harmonization would prove
impossible, the ILC had initially designed a pure soft law instrument, a decision met by
heavy criticism.>°2 The ILC then made certain provisions mandatory.%% It identified
prompt and adequate compensation as the overarching principle and gave states leeway to
implement it as they saw fit.> Domestic laws could therefore keep distinctive features
while still reflecting global priorities such as access to justice, public participation and
compensation.®® This is sensible, even though the combination of shoulds and shalls

throughout the ILC Principles on the Allocation of Loss makes for mystifying reading.5%

| am optimistic towards the potential impact of the ILC Principles on the Allocation of
Loss—it is the point of this thesis. At the same time, | cannot overlook an apparent lack
of interest in the ILC’s work. Only a few states gave feedback to the ILC throughout the
process.>®” Some welcomed the ILC Principles on the Allocation of Loss with strong (and

500 See United Nations Economic Commission for Europe, The Aarhus Convention: An Implementation
Guide, 2nd ed (Geneva: UN, 2014) at 199-200 [UNECE], commenting on Aarhus Convention, supra note
406, art 9(4).

%01 See Boyle, “Environmental Liability”, supra note 46 at 18.

%02 See ibid at 18-20, 26.

503 See ILC Principles on the Allocation of Loss, supra note 37, Principles 5(a)-5(b), 5(d), 6(1), 8(2) (all
using the word “shall” as opposed to “should”).

504 See Commentary to the ILC Principles on the Allocation of Loss, supra note 134 at 60, paras 11-12.

505 See Rio+20 Declaration, supra note 35 at paras 14-18; Rio Declaration, supra note 35, Principles 10,
13.

506 See Barboza, supra note 230 at 150-51. See also Piri Damagh, supra note 467 at 376.

507 Prior to the adoption of the ILC Principles on the Allocation of Loss, see International Law Commission,
“Comments and observations received from Governments” (UN Doc A/CN.4/562 and Add.1) in Yearbook
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well-deserved) skepticism.% Others were more optimistic but understandably refrained
from unbridled celebration.® The ILC itself chose not to reopen the Pandora’s box of
liability in its ongoing work on the protection of the atmosphere.®*® The UNGA, however,
has continued to bring the ILC Principles on the Allocation of Loss to the attention of

governments every three years since then.>!!

The ILC Principles on the Allocation of Loss “exist in the legal-political space of

normative desiderata”.>!2 Realistically, they will not lead to a global liability regime,®?

of the International Law Commission 2006, vol 2, part 1 (New York: UN, 2013) 89 (UN Doc
AJ/CN.4/SER.A/2006/Add.1). More states, however, gave feedback after the adoption of the ILC Principles
on the Allocation of Loss and their consideration at the UNGA.. See Secretary-General of the United
Nations, Consideration of prevention of transboundary harm from hazardous activities and allocation of
loss in the case of such harm, UN Doc A/74/131 and Add.1 (2019); Secretary-General of the United
Nations, Consideration of prevention of transboundary harm from hazardous activities and allocation of
loss in the case of such harm, UN Doc A/71/136 and Add.1 (2016); Secretary-General of the United
Nations, Consideration of prevention of transboundary harm from hazardous activities and allocation of
loss in the case of such harm, UN Doc A/68/170 (2013); Secretary-General of the United Nations,
Consideration of prevention of transboundary harm from hazardous activities and allocation of loss in the
case of such harm, UN Doc A/65/184 and Add.1 (2010).

508 See Jean-Maurice Arbour et al, Droit international de I’environnement, 3rd ed (Cowansville: Yvon
Blais, 2016) at 1237; Hafner & Buffart, supra note 235 at 248-49; Haibo, supra note 490 at 125.

509 See Orlando, “Liability”, supra note 479 at 284; Wilde, supra note 90 at 204; Sands & Peel, supra note
108 at 770; Ellis, “Book Review”, supra note 80 at 685; Barboza, supra note 230 at 159; André
Nollkaemper, “Cluster-Litigation in Cases of Transboundary Environmental Harm” in Faure & Ying, supra
note 490, 11 at 35; Wolfrum, Langenfeld & Minnerop, supra note 196 at 493-94; Foster, supra note 460 at
266, 281.

510 See International Law Commission, “Report of the Commission to the General Assembly on the work of
its sixty-fifth session” (UNGAOR, 68th Sess, Supp No 10, UN Doc A/68/10 (2013)) in Yearbook of the
International Law Commission 2013, vol 2, part 2 (New York: UN, 2018) 1, as noted by the UNGA in
Report of the International Law Commission on the work of its sixty-fifth session, GA Res 68/112,
UNGAOR, 68th Sess, Supp No 49, UN Doc A/RES/68/112 (2013) (“[t]he Commission included the topic
in its programme on the understanding that: [t]he topic will not deal with, but is also without prejudice to,
questions such as: liability of States and their nationals [...]” at 78, para 168(a)). Cf International Law
Commission, “Report of the Commission to the General Assembly on the work of its sSixty-third session”
(UNGAOR, 66th Sess, Supp No 10, UN Doc A/66/10 (2011)) in Yearbook of the International Law
Commission 2011, vol 2, part 2 (New York: UN, 2018) 1, Annex Il at 194, para 24 (UN Doc
A/CN.4/SER.A/2011/Add.1), as noted by the UNGA in Report of the International Law Commission on the
work of its sixty-third session, GA Res 66/98, UNGAOR, 66th Sess, Supp No 49, UN Doc A/RES/66/98
(2011). Work on draft guidelines is still underway. See International Law Commission, “Report of the
Commission to the General Assembly on the work of its seventieth session” (UNGAOR, 73rd Sess, Supp
No 10, UN Doc A/73/10 (2018)) at 157-200, paras 67—78, as noted by the UNGA in Report of the
International Law Commission on the work of its seventieth session, GA Res 73/265, UNGAOR, 73rd Sess,
Supp No 49, UN Doc A/RES/73/265 (2018).

511 See the resolutions cited supra note 37.

512 Duncan French & Louis J Kotzé, “‘Towards a Global Pact for the Environment’: International
Environmental Law’s Factual, Technical and (Unmentionable) Normative Gaps” (2019) 28:1 RECIEL 25
at 28 [French & Kotzé].

513 But see Listiningrum, supra note 208 (“[...] [the ILC Principles on the Allocation of Loss] could
potentially be used as evidence of opinio juris in finding customary international law when judges find that
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but they could lead to meaningful procedural changes in domestic law. The adoption of
prompt and adequate compensation as a governing principle of environmental liability
will then turn out to be the most important legacy left by the ILC in this area, even in the
absence of a single new civil liability treaty.>* | explore in the next chapters whether this

legacy can leave traces in Canada.

Summing up, we have seen so far that international environmental law now features civil
liability as the dominant approach to deal with compensation for transboundary pollution.
Prompt and adequate compensation has emerged as an important duty. This shift is
conceptually sound but existing treaties fail to attract consensus and political will is
lacking. This is a major problem. Now that the ILC’s project is over, the message needs a

new messenger. It also needs a new package.

The most promising option outside treaty negotiation is to strengthen domestic liability
regimes in order to make them a viable threat. But domestic liability regimes can only
play a role if appropriate rules of private international law are in place, ones that
successfully bring transboundary polluters within the purview of domestic law. Non-
treaty solutions therefore rest on the development of underlying norms governing access
to justice and jurisdiction. As Sachs explains, these norms might be meagre when
compared to a comprehensive treaty-based liability regime, but they “would have the
advantages of flexibility and the ability to take root across diverse legal cultures
‘transform[ing], mutat[ing], and percolat[ing] up and down, from the public to the
private, from the domestic to the international level and back down again.’”®* The ILC
Principles on the Allocation of Loss (particularly the sixth principle) contain the seeds of

these norms. This thesis defines them further.

the provisions are supported widely by state practice [...]” at 132); Piri Damagh, supra note 467 (“[t]he
[ILC Principles on the Allocation of Loss] are non-binding, but they largely contribute to develop
international law with respect to the compensation of trans-boundary damage” at 179).

%14 See Boyle, “Liability for Injurious Consequences”, supra note 296 at 102; Birnie, Boyle & Redgewell,
supra note 46 at 319; Boyle, “Environmental Liability”, supra note 46 at 18.

515 Sachs, supra note 39 at 898, citing Harold Hongju Koh, “Transnational Legal Process” (1994 Roscoe
Pound Lecture delivered at the University of Nebraska College of Law, Lincoln (Neb), United States, 28
October 1994), (1996) 75:1 Neb L Rev 181 at 184.
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1.3.  The role of private international law

The proposition that private international law can help ensure prompt and adequate
compensation implies that it has a regulatory function. I first define what we should
expect from private international law in environmental matters, based on the work of
various international organizations (1.3.1). | then recast its role in light of my theoretical

framework, by focusing on its regulatory function (1.3.2).
1.3.1. Expectations towards private international law

The duty to ensure prompt and adequate compensation implies some role for private
international law. The sixth principle of the ILC Principles on the Allocation of Loss
explicitly bears on jurisdiction and choice of law. In a previous report, the ILC stated that
“the duty [to compensate] could equally well be discharged, if it is considered
appropriate, [...] by allowing forum shopping and letting the plaintiff sue in the most

favourable jurisdiction [...].”%!¢

This statement suggests that minimum procedural standards exist within the duty to
ensure prompt and adequate compensation.®*” This stands to reason. Clearly, the
availability of prompt and adequate compensation rests on the ability of domestic bodies
to assert jurisdiction over instances of transboundary pollution.®® Similarly, enabling
foreign victims to seek remedies in the source state under the same conditions as local
victims requires jurisdictional rules to that effect. But promptness and adequacy involve
something more than the mere non-discrimination of local and foreign victims—a subtler
but equally important connection with private international law. How to reconcile, for
example, promptness with lengthy proceedings to debate jurisdiction over foreign land or

forum non conveniens? These doctrines can force victims to sue abroad, in an unknown

518 See ILC, “First Report on Allocation of Loss”, supra note 292 at 102.

517 See Lefeber, Transhoundary Environmental Interference, supra note 50 at 260-69.

518 For a good encapsulation of this proposition, see Giansetto, supra note 225 (“[...] le droit de la
compétence internationale, via [’organisation du contentieux, peut assurer une certaine régulation des
activités économiques dans un but de protection de l’environnement. En fonction des régles de conflit de
Juridictions adoptées, ’acces a la justice du demandeur sera plus ou moins aisé. Les actions en
responsabilité civile seront alors plus ou moins susceptibles d’assurer la sanction des sociétés polluantes et
I’indemnisation des victimes” at 513).
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legal system, or to embark on a long quest to enforce their judgment against foreign
polluters. How to reconcile access to justice—a cornerstone of international
environmental law—with a denial of jurisdiction? How to reconcile adequate
compensation with choice of law rules that lead to a denial of compensation in
substantive law? How should a court factor a state’s international obligations into a
decision on choice of law? Is choice of law inherently discriminatory towards foreign

plaintiffs?

These are difficult questions. They are partially answered through the study of the
relationship between private international law and human rights law (a lively field of
study in Europe, notably®*®) but they remain hard to grasp in the context of international
environmental law. They may even appear foreign to international lawyers, in part due to
the prevailing conception of private international law as a separate field of study. They
are not. Private international law can participate in a form of environmental justice aimed
at reducing “unpredictability, complexity and costs [and] balancing the interests of
plaintiffs in the widest choice of law and jurisdiction against the interests of defendants in
ordering their affairs in an environmentally responsible manner [...].”%% Of course, the
language of the two disciplines may be different. There are experts in each, with only a
small portion of them working in between. This is precisely why | seek to provide a
framework that is intelligible in both private international law and international

environmental law.

The literature occasionally mentions the connections between private international law

and international environmental law (notably the work of the ILC). Some, for instance,

°19 See eg Nait-Liman v Switzerland [GC], No 51357/07, [2018] ECHR 243 [Nait-Liman]; Patrick Kinsch,
“Human Rights and Private International Law” in Basedow et al, vol 1, supra note 53, 880; James Fawcett,
Maire Ni Shuilleabhain & Sangeeta Shah, Human Rights and Private International Law (Oxford: Oxford
University Press, 2016) [Fawcett, Ni Shdilleabhain & Shah]; Louwrens R Kiestra, The Impact of the
European Convention on Human Rights on Private International Law (The Hague: TMC Asser, 2014)
[Kiestra]; Patrick Kinsch, “Droits de ’homme, droits fondamentaux et droit international privé” (2014) 318
Rec des Cours 9; JJ Fawcett, “The Impact of Article 6(1) of the ECHR on Private International Law”
(2007) 56:1 ICLQ 1; Fabien Marchadier, Les objectifs généraux du droit international privé a | ‘épreuve de
la Convention européenne des droits de | 'homme (Brussels: Bruylant, 2007); Franz Matscher, “Le droit
international privé face a la Convention européenne des droits de I’lhomme” in Travaux du Comité frangais
de droit international privé 1995-1998 (Paris: Pedone, 2000) 211.

520 Birnie, Boyle & Redgewell, supra note 46 at 316.
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analyzed whether the commitment made in Stockholm to develop international liability
law included the promotion of private remedies.>?! But most connections are still largely

unexplored in legal scholarship.

International organizations have issued a wide array of recommendations in this area. The
ILC identified overarching principles and other organizations filled in the gaps, chiefly
the HCCH, the ILA and the United Nations Environment Programme (UNEP). In their
own way and within their own mandate, they all contributed to the development of
international environmental law by identifying desirable rules of private international law
that align with the ILC’s final proposal. Their work has noticeable common threads,
which is unsurprising. Each project occurred while civil liability treaties were being
negotiated and the ILC was crafting the ILC Principles on the Allocation of Loss.
Representatives from those organizations also met throughout the years. For instance, the
ILA met with Special Rapporteur Rao (from the ILC), while Christophe Bernasconi
(from the HCCH) acted as co-rapporteur for the ILA.5%

The bulk of the substantive work comes from the HCCH, which began working on civil
liability for transboundary pollution in the early 1990s.52® The Permanent Bureau of the
HCCH issued three background research papers to structure the negotiation of a potential
Hague Convention on Environmental Liability that would have harmonized choice of law
and jurisdiction for transboundary environmental damage and filled the gaps left by

existing civil liability treaties.>?* Christophe Bernasconi (the Secretary of the Permanent

521 See Peter H Sand, “The Role of Domestic Procedures in Transnational Environmental Disputes” in
Transfrontier Pollution, supra note 198, 146 at 190, reprinted in Peter H Sand, ed, Transnational
Environmental Law: Lessons in Global Change (The Hague: Kluwer Law International, 1999) 87 [Sand,
“Domestic Procedures™].

522 See ILA, “Final Report on Transnational Enforcement of Environmental Law”, supra note 201 at 656.
Many aspects of the HCCH’s background research, authored by Bernasconi, made its way into the ILA’s
reports.

523 On the origins and progress of the project, see HCCH, “Civil Liability Resulting from Transfrontier
Environmental Damage”, supra note 200 at 35-37; Paul R Beaumont, “Private International Law of the
Environment” [1995] Jurid Rev 28 at 28-31 [Beaumont]; Christian von Bar, “Les dix points d’Osnabriick”
(1994) 83:4 Rev cr drt intl privé 853, reprinted in Hague Conference on Private International Law,
Proceedings of the Eighteenth Session: 30 September to 19 October 1996, vol 1: Miscellaneous Matters
(The Hague: SDU, 1999) 82.

524 Hague Conference on Private International Law, “Civil Liability Resulting from Transfrontier
Environmental Damage: A Case for the Hague Conference?”, HCCH Prel Doc 8 (April 2000) in Hague
Conference on Private International Law, Proceedings of the Nineteenth Session: 6 to 22 June 2001, vol 1:
Miscellaneous Matters (Leiden: Koninklijke Brill, 2008) 320, reprinted from Bernasconi, supra note 200;
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Bureau at the time, now Secretary General) noted that “if environmental law ha[d]
remained the exclusive preserve of public international law, it [was] because private

international law did not offer a sufficiently relevant regime.””*?

The idea seemed controversial at the outset. Some experts who attended preliminary
meetings doubted that the HCCH could ever produce a comprehensive and widely
ratified instrument in this complex and politically sensitive area.>?® Skepticism won the
day and the project was aborted in the early 2000s.%?” The HCCH left the topic on its
agenda for some time without priority.5?8 It officially removed it in 2010,°?° despite the
Permanent Bureau’s invitation to focus on a non-binding choice of law instrument as an

alternative.>®® Nonetheless, the former Secretary General of the HCCH, Hans Van Loon,

Hague Conference on Private International Law, “Note on the Law Applicable to Civil Liability for
Environmental Damage”, HCCH Prel Doc 3 (April 1995) in HCCH, Proceedings of the Eighteenth Session,
supra note 523, 72; Hague Conference on Private International Law, “Note on the Law Applicable to Civil
Liability for Environmental Damage”, HCCH Prel Doc 9 (May 1992) in Hague Conference on Private
International Law, Proceedings of the Seventeenth Session: 10 to 29 May 1993, vol 1: Miscellaneous
Matters and Centenary (The Hague: SDU, 1995) 186, reprinted in VVon Bar, Internationales
Umwelthaftungsrecht, supra note 351, 225. | use the term HCCH to refer to the research conducted by the
Permanent Bureau and the successive decisions of the Council on General Affairs and Policy to maintain
the topic on its agenda. The reader should bear in mind that the Council never adopted a formal instrument
in this area, nor did it formally approve the research findings of the Permanent Bureau.

525 See HCCH, “Civil Liability Resulting from Transfrontier Environmental Damage”, supra note 200 at
143 [emphasis in the original].

526 See Beaumont, supra note 523 at 37-39.

527 See Hague Conference on Private International Law, “Conclusions of the Special Commission of May
2000 on General Affairs and Policy of the Conference”, HCCH Prel Doc 10 (June 2000), online (pdf):
Hague Conference on Private International Law <www.hcch.net> [perma.cc/RAX9-Z2TF] (“[w]hilst
recognising the importance of this area, the experts drew attention to the risk of overlap which might occur
between various existing instruments. Attention was drawn to the work previously done by the Council of
Europe and the [EU] in this domain, and work that might be undertaken by the Organization of American
States. A number of experts pointed to the problems raised by issues of public international law and
indicated that the time was not ripe for a Hague Convention on this subject. While further study was
welcome, these experts were not in favour of a governmental experts meeting on this topic. Other experts,
however, felt that the topic was important and promising and spoke in favour of giving priority to the topic.
No delegation recommended that the issue should be deleted from the agenda and it was decided to
maintain the topic on the agenda of the [HCCH], but without priority” at 13)

528 See Hague Conference on Private International Law, “Final Act of the Nineteenth Session” in HCCH,
Proceedings of the Nineteenth Session, supra note 524, 33 at 46.

529 See Hague Conference on Private International Law, “Conclusions and Recommendations Adopted by
the Council on General Affairs and Policy of the Conference” (7—9 April 2010) at 4, online (pdf): Hague
Conference on Private International Law <www.hcch.net> [perma.cc/3WKU-G993].

530 See Hague Conference on Private International Law, “Should the Hague Conference Revisit the Scope
and Nature of Possible Work in the Field of Civil Liability for Environmental Damage?””, HCCH Prel Doc
12 (February 2010), online (pdf): Hague Conference on Private International Law <www.hcch.net>
[perma.cc/B394-5JWC] [HCCH, “Should the Hague Conference Revisit Civil Liability for Environmental
Damage?”].
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sought to revitalize the project in a recent lecture, expressing optimism that rising
concern about environmental protection and corporate social responsibility would
encourage the harmonization of private international law in environmental matters.>3
The Permanent Bureau also insisted, in a recent information document, on the normative

opportunities arising out of the UN’s 2030 Sustainable Goals.>3

Meanwhile, as the HCCH project faltered, the ILA established a committee to study the
transnational enforcement of environmental law.>3 The Committee chaired by Alan
Boyle produced three reports®** which led to the adoption of the ILA Toronto Rules on
Transnational Enforcement of Environmental Law, a set of six rules (and one draft rule)
dealing with issues such as access to justice, jurisdiction and choice of law.%® The rules
reflect the contents of civil liability treaties and other instruments such as the Aarhus
Convention on access to justice.>® They also overlap with the ILC Principles on the
Allocation of Loss. The Boyle Committee did not claim that its work reflected customary
international law in its entirety but sought to influence the future development of
international law.>3’ The ILA commended the final product to the attention of the ILC

and other international organizations.>®

Finally, UNEP (the UN’s leading international environmental body) proposed a set of
guidelines on liability.5*® The UNEP Guidelines on Liability focus on key issues which

531 See Van Loon, “Global Horizon”, supra note 83 at 105. See also Van Loon, “Global Legal Ordering”,
supra note 83 at 234; Van Loon, “Principles and Building Blocks”, supra note 83 at 317-18.

532 See Hague Conference on Private International Law, “The HCCH and the United Nations Sustainable
Development Goals”, HCCH Info Doc 3 (January 2020), online (pdf): Hague Conference on Private
International Law <www.hcch.net> [perma.cc/V2UG-M9Z6].

533 On the origins and progress of the project, see ILA, “Final Report of the Transnational Enforcement of
Environmental Law”, supra note 201 at 655-57.

534 See ibid; International Law Association, “Transnational Enforcement of Environmental Law: Second
Report” (2004) 71 Intl L Assn Rep Conf 896 at 898-900 [ILA, “Second Report on Transnational
Enforcement of Environmental Law]; ILA, “First Report on Transnational Enforcement of Environmental
Law”, supra note 82.

53 See ILA Toronto Rules on Transnational Enforcement of Environmental Law, supra note 201.

536 See Aarhus Convention, supra note 406.

537 See International Law Association, “Committee on Transnational Enforcement of Environmental Law:
Working Session” (2006) 72 Intl L Assn Rep Conf 680 at 684-85 (comments by Jutta Brunnée and
Christophe Bernasconi).

538 See the resolution adopting the ILA Toronto Rules on Transnational Enforcement of Environmental
Law, supra note 201.

539 See Guidelines for the development of domestic legislation on liability, response action and
compensation for damage caused by activities dangerous to the environment, UNEPGC Dec SS.XI/5 B in
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states should pay attention to when designing domestic liability regimes for
environmental damage.>* They include a choice of law provision discussed in the third

chapter.>*

Efforts to harmonize private international law in environmental matters have attracted
uneven attention and support.>*? The HCCH’s work may have been influential, if only
because of the organization’s membership and stature, but the same cannot be said of the
ILA Toronto Rules on Transnational Enforcement of Environmental Law or the UNEP
Guidelines on Liability. The latter inspired the drafters of the Nagoya—Kuala Lumpur
Supplementary Protocol but it is difficult to know for sure whether (and to what extent)
states relied on them to reform domestic law.>*® The lack of echo is unfortunate, not only
because the work is significant but also because it fills the gaps left by the ILC Principles
on the Allocation of Loss and provides more precise guidelines than the ILC could ever

have offered in the area of private international law.

| am aware that the ILC, the HCCH, the ILA, UNEP and other bodies whose work I rely
upon have disparate roles, structures and degrees of influence. Not all of them are state-
sanctioned—the ILA, for instance, is entirely private—and their work does not always
turn into hard law. Yet each of these organizations has contributed to the progressive
development of many areas of international law and it is entirely realistic that they will

exert the same influence in international environmental law.>** Taken as a whole, their

United Nations Environment Programme Governing Council, Report of the Governing Council/Global
Ministerial Environment Forum on the work of its eleventh special session (Bali, Indonesia, 24-26
February 2010), UNGAOR, 65th Sess, Supp No 25, UN Doc A/65/25 (2010) Annex | at 16, Annex, as
noted by the UNGA in Report of the Governing Council of the United Nations Environment Programme on
its eleventh special session, GA Res 65/162, UNGAOR, 65th Sess, Supp No 49, UN Doc A/RES/65/162
(2010) [UNEP Guidelines on Liability].

540 See ibid, Preamble.

%41 See ibid, Guideline 13.

%42 See Juris-classeur environnement et développement durable (online), “Droit international privé et
environnement”, fasc 2030 at para 1 by Olivera Boskovic [Boskovic, “Droit international privé et
environnement™]; Boskovic, “Responsabilité climatique”, supra note 225 at 194-95.

543 See Frederic Perron-Welch & Olivier Rukundo, “Biosafety, Liability and Sustainable Development” in
Marie-Claire Cordonier Segger, Frederic Perron-Welch & Christine Frison, eds, Legal Aspects of
Implementing the Cartagena Protocol on Biosafety (Cambridge: Cambridge University Press, 2013) 188 at
200.

54 For an overview of each organization, see the entries “International Law Commission”, “International
Law Association”, “United Nations Environment Programme” and “Hague Conference on Private
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policy work can alleviate the academic and doctrinal separation of public and private
international law and ensure that private international law responds to the environmental
challenges of our time. As Paul argues, “[o]ur rhetoric, our conceptual categories and
scholarly framework, actually shape our perception of, and our response to, reality. Each
era’s rhetoric is more than a tool—it actually takes on a life of its own—exposing
connections, moral problems and perhaps even solutions, that in other eras may seem
peripheral.”>* On this view, the ILC Principles on the Allocation of Loss could spearhead
a new era in the liability discourse. They provide a new opportunity to achieve a real

connection between public and private international law in environmental matters. >4
1.3.2. The regulatory function of private international law

The development of the duty to ensure prompt and adequate compensation rests on our
ability to translate the ILC Principles on the Allocation of Loss into private international
law. This would contribute to the domestic interpretation and enforcement of
international environmental law in subtler ways than direct legislative implementation or
judicial applications. This translation process is entirely realistic. Human rights litigation,
for instance, may involve the translation of customary international law into domestic tort
law, in order to better protect and enforce human rights.>*” Translation tends to be easier
when the priorities are clear: international norms prohibiting torture or slavery, to name a
few, have a long history that contrasts with the uneven legal treatment of transboundary
pollution.>*® Translation from international environmental law will be difficult if the
source material is controversial or in flux. Nonetheless, some carefully delineated
principles—including equal access and remedy, discussed in the second and third

chapters—attract wide support.

International Law” in Riidiger Wolfrum, ed, Max Planck Encyclopedia of Public International Law, online:
Oxford Public International Law <opil.ouplaw.com>.

54 Paul, supra note 187 at 172.

546 Cf Scott & Wai, supra note 60 (describing a “sporadic and uneven hook-up between international
human rights norms and the domestic law applicable to private law obligations and the rights of
corporations” at 316).

47 See Nevsun Resources SCC, supra note 133; Larocque, supra note 138 at 137. See also Gabrielle Holly,
“Transnational Tort and Access to Remedy Under the UN Guiding Principles on Business and Human
Rights: Kamasaee v Commonwealth” (2018) 19:1 Melbourne J Intl L 52 at 80.

548 See Sachs, supra note 39 at 902.
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The possibility of translating principles of international environmental law into private
international law rests on a certain conception of the discipline, which transcends its
dominant characterization as an obstacle to justice (1.3.2.1) and embraces instead its
regulatory potential (1.3.2.2).

1.3.2.1. Private international law as obstacle?

Private international law has historically been treated as an obstacle to compensation in
environmental disputes.>*® As Benidickson noted almost thirty years ago, “[fJor whatever
reason, the impression appears to be widespread that courts in Canada have not to this
point played a very significant role in resolving environmental disputes. Obstacles to
litigation have received a good deal of discussion, and awareness of courts’ limitations as
decision-makers in the environmental context has no doubt discouraged their use.”%*®
This is true for all environmental litigation, particularly when it relates to transboundary

pollution.

The depiction of private international law as a roadblock for victims of transboundary
pollution dates back to the Trail Smelter saga itself and the plaintiffs’ stillborn attempt to
sue the polluter. Lawyers had advised them that Canadian courts would not accept
jurisdiction over a dispute related to foreign land (the so-called local action rule) and
Washington courts did not have long-arm jurisdiction over absent defendants.®! Like so
many other aspects of the dispute, this anecdote durably altered legal imagination. Ever
since, the literature has consistently pointed to the existence of liability walls that add up
to patchy civil liability treaties and form a “defensive bulwark” that favours risk
externalization by polluters in source states.>*? Sachs, for example, warns that “[w]ithout

specific treaties setting the ground rules for tort suits, individuals harmed by

549 See Boskovic, “Droit international privé et environnement”, supra note 542 at para 2.

550 Jamie Benidickson, Book Review of The Price of Pollution: Environmental Litigation in Canada by
Elizabeth Swanson & Elaine L Hughes, (1991) 23:2 Ottawa L Rev 475 at 475.

551 See the sources cited supra note 12. For further discussion on the local action rule, see subsection
2.2.1.1.2 below.

552 Sachs, supra note 39 at 865. See also Todd, “Environmental Justice”, supra note 97 at 94.
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transboundary pollution have few viable avenues for redress because of [liability

walls]—procedural hurdles to bringing transnational tort suits.””

The obstacle theory presents jurisdiction and choice of law as procedural impediments to
a meaningful trial on the merits. They exhaust plaintiffs’ limited financial resources on
lengthy preliminary issues. They offer escape devices to polluters who are then free to
settle on their own terms.>** Combined with other obstacles such as the cost of bringing
proceedings and the practicalities of doing so in a foreign country, they deny access to

justice and accountability.

This line of argument recalls the rhetoric of human rights litigation, in which
jurisdictional rules are often presented as a tool for defendants to evade liability rather
than a legitimate way of allocating regulatory authority or ensuring fairness. If we accept
that civil procedure is about the power to assert substantive rights and to claim
meaningful remedies,>*® summary dismissals on jurisdictional grounds symbolize the
ability of powerful private actors to deny those rights to weaker parties and ultimately
evade liability through regulatory arbitrage.>®® This is obvious in the famous reasons of
Judge Doggett, concurring in the American case of Alfaro, in which he wrote that “[t]he
doctrine of forum non conveniens is obsolete in a world in which markets are global and
in which ecologists have documented the delicate balance of all life on this planet. The
parochial perspective embodied in the doctrine of forum non conveniens enables

corporations to evade legal control merely because they are transnational.”>®’

The obstacle theory relates to the idea that private international law is dreary, jargon-

filled and unintelligible to all but a few technicians whose “tunnel-vision”%® reflects a

553 |bid at 839.

%54 See McCalffrey, “Jurisdictional Considerations”, supra note 227 at 192.

%% See Fairhurst & Thoms, supra note 138 at 399400, citing Farrow, supra note 138 at 673.

56 On regulatory arbitrage, see generally William J Moon, “Regulating Offshore Finance” (2019) 72:1
Vand L Rev 1; Annelise Riles, “Managing Regulatory Arbitrage: A Conflict of Laws Approach” (2014)
47:1 Cornell Intl LJ 63 [Riles]; Victor Fleischer, “Regulatory Arbitrage” (2010) 89:2 Tex L Rev 227.

557 Dow Chemical Co v Alfaro, 786 SW (2d) 674 at 689, 1990 Tex Lexis 44 (Tex Sup Ct 1990), Doggett J,
concurring, certiorari denied, 498 US 1024, 111 S Ct 671.

5% See Muir Watt, “Beyond the Schism”, supra note 53 at 374.
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lack of interest in broader regulatory challenges.>® At best, it is indifferent to the
“communities of misfortune” suffering at the hand of mass tortfeasors and lacks a
valuable social agenda.>®® At worst, its pursuit of so-called adjudicative efficiency turns it
into a vehicle for the promotion of free trade as the default value of the international
order,>®* and actually favours a few privileged actors (generally corporations) over
masses of disempowered individuals who do not purposively structure their transnational

relationships in order to benefit from the free flow of resources.>?

In fact, the obstacle theory is not so much a theory as it is a way to advocate reforms of
private international law or to dismiss it altogether in favour of other approaches to deal
with regulatory conflicts. With respect to liability for transboundary pollution, alternative
approaches include universal civil jurisdiction,®® substantive harmonization of domestic

laws®® or a general international instrument that would fill the gaps left by existing

559 See the depiction in Friedrich K Juenger, “Mass Disasters and the Conflict of Laws” [1989] U Ill L Rev
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treaties. In its most drastic iterations, the obstacle theory suggests that private
international law plays no role in the regulation of transboundary pollution or the
compensation of victims. Like the rest of private law, its shortcomings merely illustrate
the need for an approach based on public or administrative law.>%

The obstacle theory is not necessarily misconceived. In some cases, rules of private
international law have indeed led to results which shake our instinctive sense of
substantive justice, particularly in high-profile cases where innocent victims of egregious
mi