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INTRODUCTION

When man first conquered the air, only a few could
foresee all the implications involved in such an act. Within
less than half a century, flight became as common as any other
medium of transportation, with almost unlimited potentialities.
The aircraft became capable of spanning continents and oceans
in a matter of hours, reaching every spot on the globe. Geo-~
graphical distance had shrunk until few areas remained inac-

cesslible,

The speed and range of aircraft made international
collaboration a vital necessity for aviation progress. The
full utilization of the aircraft could be attained only by
extensive worldwlde planning and coordinated efforts made

by all nations concerned.

It was not enough to have a swift medium of trans-
portation, It had to be made safe as well. With aviation
becoming the possession of the many, the necessity for regu-
lating and establishing supporting services emerged as a
primary step in the facilitation of aerial transportation on
a global scale. For it is one thing to repeat the act of
the Wright brothers and another to make the aircraft a vehicle

of public transportation.

Civil aviation may be divided into two complementary




fields, One 1s that of facilitating the actual flight of the
alrcraft, while the other is that of facilitating the movement
of passengers and cargo from one point to another by air. The
terms more commonly used to describe these two fields are talr
navigation'! and 'air transport!, While the potentislities of
the aircraft could not be fully realized without improvements
in the field of air transport, the lack of developments in the
field of alr navigation would have been highly detrimental to

the progress of civil aviation.

Ailr navigation, apart from the sclence of aeronau-
tical engineering and the msnufacture of aircraft, deals with
all aspects of the flight of the(a;rcraft and the services
with which it is to be provided khile in the air and on the
ground, so as to make its use safe and efficient, Hence the
development of facilities and services, such as aerodromes, |
telecommunications, meteorological reports, traffic control

and so forth, is a prime concern of air navigatiom.

The qualities of the aircraft make 1t the most
efficient instrument of international transportation. Often
an aircraft in flight from one point to another crosses the
skies of many states with divergent air navigation facili-
tles, services and regulations., Flight is basically a pro-
cess whereby movement from one place to another is made more
efficient and simplified, The diversity of facilities, ser-

vices and regulations existing between states tends to compllicate




and deter efficient aerial transportation., In such a situation
operators of alrcraft had to comply with different national
laws while performing a single international flight, The crew
of alrcraft had to familiarize themselves with various sets

of regulations, procedures, facilities and services.

This situstion called for intermational cooperation
in matters of civil aviation. The establishment of uniform
facilities, services and regulaﬁionélto govern air navigation
on a worldwide basis became the goal of intermational civil
aviation, The attainment of uniformity in intermational air
navigation was considered as important for the safe and
efficient operstion of aircraft as the improvement of the
alrcraft itself,

The achlevement of worldwide uniformity in inter-
national air navigation required effective international
organization and legislation, Hence the implementation of
these aims was undertaken by the Internationsl Civil Aviation
Orgenization, International legislative action took the form
of Anmexes to the Convention on Internati§na1 Civil Aviation
and other regulatory material promulgated by the Orgamizatlion
and adopted by contracting States.,

The importance of this regulatory material lay not
only in the fact that substantial wmiformity was thus achieved,




but in that it enabled operators to learn where the uniform
regulations were not adopted and wherein lay the differences

between states! regulations and those of the ICAO,

The nerve centre of the activities of the ICAO in
the field of air navigation is the Air Navigation Commission,
Its scope of work embraces practically any matter related to
alr navigation, and its function is to mastermind and coor-

dinate the actlivities of the ICAQ in this field.

This peper is an attempt to survey and portray the
main activities of this Commissioﬁ. It consists of a discus-
sion of the Air Navigation Commlttee which preceded the Com-
mission, an analysis of the Commission snd of its functlions
and powers and a description‘of the most important elements
in its scope of activity. This survey does not purport to
be exhaustive or comprehensive but only an‘introduction to
the activities of the ICAO in the field of alr navigation as
carried out through the Air Névigation Commission. Thus the
elements constituting the main activities of the Organization
in air navigation are discussed with a view to showing how these
activities are related to the work of the Commission, Hence
the technical meetings, regional organization of air naviga-
tion and the main types of regulatory material ére also dis~
cussed, Admittedly, each of these subjects is broad enough

to justify a separate paper and certainly deserves a more




extensive discussion than that allotted to it here. My
approach, however, is to explore the above subjects to the
extent that will enable the reader to grasp the problems
encountered by the Air Navigation Commission, with emphasis
placed on the role of the latter in the handling of these

problems.

The following survey is almost wholly based on
documentation of the International Civil Aviation Organiza-
tion, including working papers and minutes of meetings of
ICAO's bodies., The exclusive use of ICAC material was dic-
tated by the scarcity of any other wérks on the Air Navigation
Commission, In effect there is no single work wholly devoted

to the Commission,

Should this paper stimulate further research into
the activities of the ICAO and the Commission, then the
following exposition of one of the best examples of fruiltful

international collaboration will have served its purpose.




CHAPTER I. THE AIR NAVIGATION COMMITTEE

A, GENEBAL

The Air Navigation Committee was the forerumner of
the Alr Navigation Commission, It ceased to exist at the time
the Commission was established pursuant to Chapter X of the
Convention on International Civil Aviation% The Committee,
although belng an interim body, operated for over a year'after
the establishment of the permament Orgenization of Civil Avia-
tion, laying much of the ground for the orderly fumnctioning
and. current practices of thé Air Navigation Commission., Regard-
less of the measure of success and efficiency the Committee

attained, the experience it gained was an invaluable asset

of the ICAO.

Through a process of trial and error, the Committee
established the patterms for the carrying out of much of the
technical work of the Organization. Its very existence con-
tributed greatly to the pfomotion of‘the technical legis-
lation in the field of air navigation, When the Air Navigation
Commlssion was constituted, the Second Assembly took cognizance
of the importance of‘the experience gained by the Committee
stating : "That the change from the Committee to the Commission

structure be accomplished...in so far as practicable and legelly

1
Signed at Chicago on December 7, 1944, ICAO Doc 7300.




permissible, without sacrificing the experience gained in
the functioning of the...Committee during the 1life of the

) 2
Interim and Permenent Orgenizations,!

In spite of the structwrsel and constitutional defects
inherent in the Committee, strong sentiments were voiced in
the Council for its continuation, intact or on a revised basis.
Although the majority of the representatives on the Council
voted for the replacement of the Committee by an Alr Navi-
gation Commission as prsvided for by the Convention, the
Coumell, in its report to the Second Assembly, submitted two
proposals regarding the replacement of the Committee. The
first proposal was in conformity with the provisions of the
Convention, while the second proposal was in effect a com-
promise between the Committeel!s status and structure and that
of the Air Navigation Commission as envisaged by the Conven-

tion,

The Second Assembly logically concluded that the
Air Navigation gommission should be established pursuant to
the Convention., Had the other proposal been adopted, a revi-
slon of the Articles of the Convention dealing with the Air
Navigation Commission would have been necessary., Thus the

Committee became a chapter in the history of international

3 .
Resolution A2-8, paragraph 2, ICAO Doc 7670(1956), pe+ 73.

ICAO Doc A2-P/9(20/4/48), pp. 3-1k4,
RBesolution A2-8,




civil aviation, but its significance in a study of the Air
Navigation Commission is more than historical. As stated
above, many of the characteristics of the present Commisslion
can be traced back to the Committee, providing important

material for a comparative study of the two bodles.

B. THE STATUS OF THE AIR NAVIGATION COMMITTEE

The Committee was establishea.gs vart of the Pro-
visional International Civii Aviation Organization (PICAO),
and as such was also 1nteﬁded to be a provisional body.

The Interim Agreement on Intermdtional Civii Aviation reads
as follows:
The powers and functions of the Council shall be to:

5. Provide for the establishment of any subsidiary working
groups which may be considered desirable, among which there
shall be the following lnterim committees:

b. A Committee on Air Navigation...?
Hence the followiﬁg'eleménts coustituted the status of the
Alr Navigation Committee:
(a) The establishment of the Committee was made a mandatory
function of the Interim Council.
(b) The Committee was a subsidiary body of the Interim Council,
(c) The Committee being a part of the PICAO and established
under the Interim Agreement was to be abolished with the coming

into force of ",,.,2 new permanent convention on international

5

Interim Agreement on International Civil Aviation (Chicago
1944), Article III, Section 5, Department of State Publication
2820, Internmational Orgsnization and Conference Series IV, I, 135.




civil aviation.,.."

Hence the similarity between the Committee and the later Com-
mission lay in the provisions that madé their establishment
obligatory. The main dissimilarity between the status of the
two bodies was the fact that the Committee was & subsidiary
body of the Council, while the Commission, though extensively
under the control of the Coumcil, is not, under the terms of

the Chlicago Convention, a 'committee of the Coumcil!,

C. THE COMPOSITION OF THE AIR NAVIGATION COMMITTEE

The Committee was designed in order to carry out
work in the field of alr navigation., The work it was origi-
nally intended to perform was basically of a technical
nature requiring substential sclentific kmowledge and qua-
lifications. Nothing, however, in the provisions of the
Interim Agreement dealing with the Committee required any
technical qualifications from its members; This fact was
actually one of the major handicaps in the work of the Com-
mittee, In reality it was not a technical committee although
the material it had to deal with posed often highly com-
plicated technical problems, The composition of the Committee
made it unable to fulfill its original functions of acting
as an advisory body examining the very substance of technlical

problems related to air navigation, The result was that the

5} . .
Ibid., Article I, Section 3, p. 132.




Committee had to re-interpret its functions so as fo reconcile
them with its technical ability;'The consequences were that
the Committee became & coordinating body rather than a'source
wherefrom technical regulatory material originated.7The Com=
mittee approached with much hesitation technical drafts 1t

was presented with by the Divisions, imposing on itself a doc-
trine of inviolability of divisional recommendations.ssuch an
1ﬁterpretat;an of the'Committée}s functions was inevitable in
view of the drawbacks inherent in its composition., However,

it would be wnjust to say that the Committee had always avoi-
ded dealing with the substance of technical problems; It
would be more correct to assert that this was rather the trend

but not the rule,

The Committee, unlike its successor, was unlimited
as to the number of its members, The Interim Agreement pro-
vided that: "If a member State so desires, it shall have the
right to appoint a representative on any such interim com-

10
mittee or working group."

While a controversy exists with regard to the nature
of membership of the Commission, no such controversy exists
with respect to the members of the Committee. Committee mem-

bers were not only nominated by contracting States but also

ICAO Doc 4507, AN/521(7/7/47), pera. 7, and Doc 6158, AN/682
é29/9/48), para. 5.

ICAO Doc 5286, C/652(13/4/48), pe 3.
The Committee normally operated with eighteen members.

10
Interim Agreement, Article III, Section 5.

10




appointed by them; While it is not decidedly clear whether
members of the Commission act as represéntatives of their
respective States, or as eppointees of the Council and in
an individual capacity, no such problem existed with regard
to Committee members who were appointed by their respective
States and thus were national representatives;'Consequently;
the term of membership of Committee members was decided by
their Stateslland not, as in the case of the Commission, by
the Council. The only appointment made by the Council wes

12
that of the Chalrmen of the Committee,

The fact that the Committee was an all-inclusive
body, wnlimited as to the number of its members, was in effect
a factor detrimental to its efficiemcy. Technicel problems,
by their very nature, can be most effectively dealt with by
a small group. The Committee was not such a group.

Nothing sald above should be taken as a reflection
on the integrity and ability of the individual members of the
Committee., Their path-finding work end pioneering 1n the field
of air navigation is most praiseworthy.

1l
12

ICAO Doc A2-P/9, paragraph 8.3 .
ICAO Doc 1066, C/79(21/12/45), Section IV, paragreph 2.




D. THE FUNCTIONS AND POWERS OF THE AIR NAVIGATION COMMITTEE

The functions of the Committee were also laid down

in the Interim Agreement reading as follows:

(1) Study, interpret and advise on standards and procedures{;..

(2) Becommend the adoption, and take all possible steps to
secure the application of minimum requirements and standard
procedures with respect to the subjects in the preceding

paragraph.,’ .
(3) Continue the preparation of technical documents, in accor-
dance with the recommendations of the Intermational Clvil
Aviation Conference approved at Chicago on December 7, 1944,
and with the resulting suggestions of the member States, for
attachment to the Convention on International Civil Aviation,
signed at Chicago on December 7, 1944, 13

The above functions can be divided into'several
categories, all in the field of air navigation:
(2) Besearch functions ~ the study and preparation of tech-
nical material and air navigation regulationses
(b) Advisory functions - recommendations as to action to be
taeken with respect to air navigation matters,
(c) Supervisory functions - the taking of "steps to secure
the application® of air navigation regulations.
The Interim Agreement, however, did not speclfy how the Com-
mittee should perform these functions, The research functlons
assigned to the Committee implied a high degree of techniocal
capability, which the Committee itself did not possess. The
solution to this problem came in the form of the Divisions,
which formally were !sub-committees' of the Committee, though

actually they were nothing less then periodical meetings

i3 _
Interim Agreement, Article III, Section 6 , paragraph 3b.

12
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of experts in a specific field of sir navigation, engaged in
the formulation of technical regulatory material of ICAO.

With the Divisions doing the research and originating air
navigation regulations, a process of transformation took place
whereby research functions of the Committee became in effect
supervisory ones. Such a process was lnevitable in view of

the fact that the Committee members were not technical experts.

The organizational re-adjustments whereby functions
orlginally assigned to the Committee wefe in effect exerclsed
by the Divisions, made the latter, in practice, more than
'sub-committees' of the Committee, This situation was reflected
in the Rules of Procedure of Technical Committees and Divi-
sions of the Interim Councillihich provided that "The Council
shall establish any subsidiary working groups lincluding any
technical committees or divisions which 1t may consider
desirable...%é The same set of rules defined a Division as a
"...technical committee of the Counoil.%é This approach to
what were formally 'sub-committees'! of the Air Navigation
Committee was understandable in view of the fact that the

Committee was actually a segment of the Council.

The Committee, however, was left with some powers

enabling it to have some measure of control over the Divislons.

14
ICAO Doc 1066, C/79(21/12/45). See also Interim Agreement S,II(1).
15
¢ Ibid., Section II, paragraph 1.
1

Ibid,, Section I, paragraph 2,




It could,if it so wished, issue directives to the Divisions
regarding matters within its range>of functions.lzrhe lack

of such directivesd would not have prevented Divisions from
carrying out wérk on their own initiative since they were
empowered to take'independent action.lgrhe power of the Com-
mittee to 1ssue directives to the Divisions was not exclusive,

19
but was concurrently held by the Council.

The terms of reference of the Committeezoprovide
a further clarification of its functions., Although the form-
ulatlon of draft Annexes was left to the Divisilons, it was
the function of the Committee to submit such proposals to
the Council for adOption.ZlThe Committee was also granted
a wide field of discretion in making recommendations. It
was entitled to submit to the Council recommendations neces=-
sary "...in order to promote safe, regular and efficlient...
air navigation,"Z%This provision actually empowered the Com-
mittee to act in its advisory capacity on a wide range of

matters, including all the important aspects of air navl-
gation,

17

18

Ibid.
19

Ibid.
20

ICAO Doc 1066, C/79(21/12/45), Section II, paragraph 6.

ICAO Doc 6808-C/791(June 1949), De 19.
21
Ibid., paragraph 2.l
22
Ibid., paragraph 2.2

14
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The terms of reference clarify also administrative

functions of the Committee. It could make recommendations
. 23
with respect to thi establishment of Divisions although, as
2
pointed out above, it could not establish them. It was also

empowered to ",,.direct and coordinate the work of the divi-
sions, recommend to the Council the places and times for theig
meetings, and approve their agenda and plans for documentation?"
The power to approve the divisional agenda granted the Committee

an invaluable means whereby it could exercise control over the

range and scope of work of the Divisions.

The Committee was entitled to exerclse powers simi-
lar to those mentioned above wlth respect to Regional Air
Navigation Meetings and Special Meetings.6 One formal differ-
ence, however, existed, The Committee was not empowered to
direct and coordinate the work of such meetings. It could
do so, 1in effect, through its power to approve the agenda of

meetings.

Additional functions of the Committee included advis-

ing the Council on questions of "...training personnel who are

27
to operate air navigation services.,,," and on ",,.methods for

ensuring the application and observance of standards and

23
Ibid., paragraph 3.
24
Supra, p. 13,
25
26 ICAO Doc 6808-C/791(June 1949), paragraph 3.
Ibid., paragraph 4,
27
Ibid., paragraph 9.
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the provision and adequacy of alds to internmational alir navi-
gatiqn."zalt should be noted that this last functlon required
a reporting machinery following up the implementation of the
Orgenization's regulatory material, This work was undertaken
by the Secretariat and its Regional Offices discussed later

in a section devoted to the latter,

In the realm of international relations the Com-
mittee was given the task of recommending to the Councll
", eemeasures for the promotion of intermational collabora-
tion in research and development of techniques of air navi-

29
gation,!

Finally, the Committee was entitled to make recom-
mendations with reference to the technical provisions of the
Chicago Convention, It could formulate and 1niﬁiate "o o sPIO=
posals for amendments to the provisions of the Convention

30
relating to air navigation,*

These were the functions of the Committee, Not all
of them were clear and easily definable, some of them beyond
the capabllity of the Committee, How these functions were

interpreted and carried out will be discussed in the next

section,
208 .
Ibid., paragraph 5.
29
Ibid., paragraph 7.
30

Ibid., paragraph 10,

16
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E, THE COMMITTEE IN THE EXERCISE OF ITS FUNCTIONS AND POWERS

Constitutions of intermational organizatlions are
normally interpreted through the actions of the bodies estab-
lished by them, Often an action of an intermationsl organi-
zation seems to overstep its powers as laid down by its con-
stitutional statutes. Such a process of praoﬁical re-legislation
i1s inevitable in the realm of intermational organizations,

where legislation is slow to come and circumstances are fast

changing.

As previously indicated, the Committee pursued
a policy which amounted to a process of reconciling its

functions and powers with its technical capabilities;

With respect to Divisions, Committee members regarded
31
their powers as being "rarely creative' but as:

1., Supervisory - by ensuring that future agenda contalned work
that co € accomplished by the Organization,

2. Conciliatory - by attempting to reconcile national views,
If This proved impossible the item should be referred again
to the Division for further study.

3. Coordinating - by coordinating the activities of one Divi-
slon with that of another to prevent over-lapping. If that
could not be straightemned out, no action should be taken. 32

Evidently, the Committee did not think that it could
take direct action to change reports whenever its views
ol

32
Ibid., paragraph 5.

ICAO Doc 6158, AN/682(29/9/48), paragraph 5.
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conflicted with those expressed in divisional reports. The
Chairman of the Committee stated the policy of the Committee,
saying that ".,,the Committee had not in the past considered
that it could materially alter the reports of DivisionsS..s.
(and that)...coordination was the main function of the Com~

32
mittee, !

The function of coordination was most manifest
when 1€ came to the reviewing of divisional reports, espe-
cially those parts which dealt with Standards and Recom-
mended Practices and Procedures. The reviewing procedure
of the Committee consisted of:

o o o fOorwarding copies of the report to contracting States,
asking for their comments on those of its sections which
deal with Standards and Recommended Practices; (and)

ese2 review of the remaining sections by the,..Committee
with a view to early action thereon by the Council., 33

Although the Committee did not alter divislonal
reports, it had a few avenues of action open to it if it
wished to effect changes. It could refer back to the Divi-
sion any report which was inconsistent with its own views
or those of contracting States, Alternatively, it could sub-
mit the report to the Council with recommendatlions reflecting
such inconsistencies snd disdgreements, leaving it to the
Council to decide which view should prevaill, “fhe Committee
32
33
34

ICAO Doc 4507, AN/521(3/7/47), paragraph 7.
ICAO Doc U474, AN/507(19/6/4#7), paragraph 1.
ICAO Doc 6655, C/758(3/3/49), p. 3, paragraph 8.
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could also defer action on a report umtil such time as agree-

ment could be expedited.,

Redrafting of divisional reports was not the func-
tion of the Committee but that of the Secretarlat. Neverthe-
less, the Committee was careful not to let redrafts dlstort
the original 1ntehtions of Divisions, and in cases where
redrafts deviated from the original recommendations of Divi-
sions, the Committee prefered to act on the original divi-

36
sional report,

Recommendations of Regional Air Navigation Meetings
were treated by the Committee similarly, When conflicting
recommendations were made by such meetings, the Committee
referred them back to member States concerned. Reports of
Begional Air Navigation Meetings were not always addréssed
to the Committee but rather to the Council since there was
no clear rule about that. On the whole, the Committee acted
with greater hesitation when it had to deal with regional
recommendations than with respect to those of Divisions. One
of the Committee members asserted that Regional Alr Navi- .
gationBQeetings were of the same status as that of the Divi-

sions, The Committee,however, agreed that "y, urgent matters
52

36
37
38

ICAO Doc 6138, AN/676(16/9/48), paragraph 2.

ICAO Doc 6218, AN/707(19/10/48), in referemce to redraft.
ICAO Doc 4507, AN/521(3/7/47), paragraph 7.

ICAO Doc 4776, AN/555(3/10/47), paragraph 3.




arising out of the Regional Meetings, should be dealt with
directly by Council, or by the President authorized by Council
or by the President with a select committee authorized by
Council;"BgAs in the case of Divisions, the main function of
the Committee with regard to Regiomnal Ailr Navigation Meetings
was that of coordination, The Committee had to examine the
over-all effect of regional activities with a view to faci-
litating universal wniformity wherever and whenever possibleﬁ

The Divisions and the Regional Alr Navigation
Meetings could be considered as the main 'work contractors!
of the Committee;’Problems referred to the Committee by the
Council were usually of too wide a scope to be of a detalled
technlical nature, being primarily administrative aspects
of international air navigation, The Council had comnstant
control on the Committee, with the latter reporting exclu-
sively to the former;unhe Council could also put the Come
mittee into aotion; at eny given time, by referring air
navigational problems to it;ul

The agenda of the Committee was made up of litems
proposed by a variety of entities, It included items proposed
by Divisions(their reports automatically considered agenda
items), Regional AN Meetings, the President of the Council,

the Secretary Genersl, member States, and of course the
o9

Lo ,
, Interim Agreement, Section 6, paragreph 4.
1

ICAO Doc 6808-C/791(June 1949), p. 19, parsgreph 1,

ICAO Doc 5415, AN/624(4/5/48), paregraph 6.

20
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k2
Assembly and the Council. The lack of a filtering machinery
resulted in the Committee being constently behind its schedule.
A contributing factor to the Committee'sulagging behind its
- 43

schedule was the size of its membership.

F. CONCLUSIONS

The harshest of critics cannmot deny that the Alr
Navigaetion Committee had a substantial share in the success
of the ICAO. It operated through the formative years of the
Organization and had a deep impact on its successor, the
Alr Navigation Commission, Many of the established practices
of the Commission can be traced back to the Committee., The
Committee facilitated the adoption of extremely important
Annexes and comsiderably promoted uniformity in the field

of air navigation}

The basic deficlemcy in the Committee'!s work was
the lack of: a bold approach to the problems of air naviga-
tion. The Committee suffered from justified under-confidence,
resulting in a re-interpretation of its functions and impro-
vised adjustments, Criticism of the Committee was often volced
in Council meetings, but little, in a constructive way, was

done to remedy the situation. The process of delegating powers

L4

\ ICAO Doc 1066, C/79(21/12/45), Section V, paragraph l.

3 -
Usuglly eighteen members. Compare with Article 56 of the

Chicago Convention providing that the Alr Navigation Commission

comprise twelve members,




22

affecting alir navigational matters became meaningful only
after the establishment of the Alr Navigation Commission,
and it is regretful that the Council did not fully utilize.
this method with respect to the Committee so as to com-
pensate for its technical shortcomings.

On the whole, the ICAO, internmational aviation
and contracting States bemefited greatly from the work of
the Committee, and bearing in mind all circumstances, the
Alr Navigation Committee more than justified its exlistence.
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CHAPTER II. THE AIR NAVIGATION COMMISSION

A. CONSTITUI'IONAL PRBOVISIONS

The Air Navigation Commission was established pur-
suant to the provisions of the Convention on International
Civil Aviation signed at Chlcago on December 7, 1944,

Article 54(e) of this Convention imposed upon the ICAO council
the duby to "Establish an Air Navigation Commission in accor-
dance with the provisions of Chapter X;”}

Chapter X of the Convention consists of Articles 56
and 57, the first dealing with the structure and compositien
of the Commission, the second dealing with its duties. Article 56
provides that:

The Alr Navigation Commission shall be composed of twelve
members appointed by the Council from among persons nominated
by contracting States, These persons shall have sultable
qualifications and experience in the science and practice

of aeronautics, The Council shall request all contracting
States to submit nominations, The President of the Alr Navli-
gation Commission shall be appointed by the Council,

Article 57 reads as follows:

The Alr Navigation Commission shall:

(a) Consider, and recommend to the Council for adoption, modi-
fications of the Ammexes to this Convention;

(b) Establish technicsl subcommissions on which any contrac-
ting State may be represented, if it so desires;

(c) Advise the Council concerming the collection and com-
munication to the contracting States of all information
which it conslders necessary and useful for the advance-
ment of alr navigation,

Another provision of the Convention with a direct

bearing on the Commission is Article 55(b) of the Convention,
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This Article provides that the Council may expand the Com-
mission's functions by delegating to it duties additional
to those included in Article 57 of the Convention.

A further source listing in greater detall the
functions and powers of the Commtssion, may be found in the
Commission's Terms of Reference, uwhich shall be dealt with
in the section analyzing the powers and functiomns of the

Commission,

B. THE STATUS OF THE AIR NAVIGATION COMMISSION

The Commission is one of the representative bodles
of the ICAO, It is a somewhat unusual body, not being a com-
mittee of the Council nor its subsidiary body, yet it is
extensively under the control of the Council, The Commis-
sion is wmder duty to ".;;report directly and exclusively
to the Counoil."4 The above quoted Article 57 also provides
that the recipient of the Coﬁmissionﬁs advice would.be the

Council.

The duty of establishing the Commisslon and aPPOiﬁg
ting its members resides wholly in the hands of the Coumcil

and it 1s not clear whether Commissioners are national'

oy . :
4 ICAO Doc(revised) 7162, C/825(4/7/51).

Rules of Procedure of the Air Navigation Commlission,
LIé:AO Doc 6901, C/800(8/9/49), Section II, paragraph 1.

Convention, Art, 54(e) and Assembly Bes. A2-8,Doc 7670,p. 73.
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representatives or act in an individuel cepacity.

Although it is the Council which lays down the
terms of reference of the Commission, it is doubtful whether
the Councll can legelly revoke or modify powers assigned to
the Commission by the Convention.

It would be difficult to define clearly the status
of the Commission, Nevertheless it is fair to assume, judging
by its functions, that the Commission is a subservient body
of the Council, while the Coumcil is under duty to establish
such an entity and to entrust it with at least the functions
listed in Article 57 of the Convention.

The special status of the Commission is evident
when compared with that of the Air Transport Committee pro-
vided for in Article 54(d) of the Convention reading:

The Council shall:

«eos (d) Appoint amd define the duties of an Air Transport
Committee, which shall be chosen from emong the
representatives of the members of the Council, and
‘whlch shall be responsible to it;",

The differences between the Air Transport Committee and the

Alr Navigation Commission are clear, The definition of the

duties of the Air Transport Committee lies completely within

the discretion of the Council, The Committee is plainly a sub-
sidiary body of the Council; being composed of Council mem-
bers., No special qualifications are required from members of

&7

For further discussion of thié matter see next section,
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the Alr Transport Committee, and as Council members, they are
chosen t0 serve as national representatives and not 1in en

individual capacity.

Attention should also be drawn to a provision making
it mandatory upon the Council to "Consider recommendations zf
the Air Navigation Commission for amendment of ANNEx8Sdes e °
This provision ensures the Commission that 1ts recommendatidns

with respect to Annexes will receive proper consideration.

C. THE COMPOSITION OF THE AIR NAVIGATION COMMISSION

Epe Air Navigation COmmission; as envisaged by the
Convention,gis a limited body of twelve members, Although the
number of members i1s set at twelve, the Commission has been
operating with only nine members at best, The failure of the
Council to appoint the full number of members prescribed by
the Convention was partly a conmsequence of a resolution passed
by the Second Assembly; directing the Coumcil to establish
the Commissionﬁpand stating that the Council ";.uappoint to
the Air Navigation Commissiqn persons from among the nominees
of Council Member States;“%lThe Council; in pursusnce with
the above directive;'issued invitations to all contracting

States, as it was required to do under the Convention when
40
‘ Chicago Convention, Article 54(m).

49

p Ibid., Article 56,

0 .
o Resolution A2-8, ICAO Doc 7670, ppe. 2 -73.

Ibid., paragraph 3,
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52

proceeding to establish the Alr Navigation Commission, but
at the same time drew the attention of contracting States
to Besolution A2-8, By so doing, the Coumcil, in effect, told
contracting States that their nominees stood no chance of being
appointed to the Commission wmless their respective States
were Cowncil Members.531t seems that both the Assembly and
the Council acted in contradiction of Article 56 of the Con-
vention, Indeed, this Article empowers the Councll to exer-
cise its discretion in the appointment of Commissioners, but
only on the grounds of sultable qualifications and experieénce
of nominees, Article 56 states that the Council make appoini-
ments from among persons nominated by contracting States and
implies discrimination based only on qualifications and expe-
rience of nominees, To interpret this Article as permitting
the Council to limit appointments to Council Member States
only, would be to breach, if not the letter, then at least
the spirit of the Convention. It is further contended ﬁhat
the above mentioned paragraph of Resolution A2-8 of the Assembly
~is inconsistent with the first paragraph of the same Reso-
lution stating that the Council implement Article 56, One
cannot implement Article 56 and at the same time impose the
restrictions specified in the above Resolution, without
breaching the Article, It would be reasonable to assume that,

to the extent to which Commissioners had been appointed

s Chicago Convention, Article 56.
3
ICAO Doc 6544~C/742(Feb, 1949), p. 74,




pursuant to Resolution A2-8, the appointments were legally
invalid and void and the Commission improperly constitutedy

The Council, however, did embark upon the road
prescribed by the above RBesolution, and concluded the appoint-
ment of nine Commissioners, Having no nominees from con-
tracting States which were not Councll Member States, the
Council encountered difficulties in filling the three remain-
ing vacancies, With no other choice left, the Commission heas
been operating as an incomplete body, constituting asmother
case of disaccord with Article 56 of the Convention, The
legality of establlishing the Commission with only nine mem-
bers was questioned in the Council,ufut the Counclil felt that
the Commission was legally constituted since the Counclil was
taking action to securé three more appointments?BThe f;llihg
of the three remaining vacancies required a chahge of policy,
this time in the right direction, end the Assembly, apparent-
ly having second thoughts as to the legality of Reso%ution
A2-8, remedied the situation with a new resolution.5 Regolu-
tion Al4-4 directed the Coumncil to secure nominations from
all contracting States and ",,.n0t to discourage‘tn any way

57
non-Council Member States from making nominations,® Although

54

55 ICAO Doc 6575, C/748(21/2/49), ppe 3-9.
¢ Ibid,

5

p Fourth Assembly, Resolution Al-4, ICAO Doc 7670(1956), pe 133.
7

Ibid,, see also ICAO Doc 6576, C/749(21L/2/49), pp. 2-10.
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the legal basls was thus laid down for the proper appointment
of Commissioners, the Commission is still short of complete
membership and the Assembly had to resolve again:

To urge all contracting States, particularly those not repre-
sented on the Council, to mske further efforts to nominate
candidates for membershio in the Commission, in order that
the Commission may attain full strength when it reconvenes
after the Tenth Session of the Assembly, special attention

to be drawn to the advisability of wider geographical rep-
resentation through the presentation of nominations by con-

tracting States in regions not now represented in its mem-
bership.... 58

As stated above, the only grounds for discrimination
between nominees are their qualifications and experience in
the science of aeronautics, The Convention does not specify
the qualifications required, and it is 1eft'to the Councll
to decide what the vroper qualifications are. One representa-
tive on the Council indicated the trend as to appointment of
Commissioners in defining the Commission as "...a body of
men of very high sclentific culture, with practical experlence
in air navigation but not specialists in any field of aero-
nautical science?g A view expressed six years later repeated
the same approach as follows: "While Commissioners might be
speclalists in particular fields, they had been appointed
because of their general knowledge of aviation matters which

, 60
qualified them for the very diversified work of the Commission.'

58
Tenth Assembly, Besolution A10-9, clause (1), ICAO Al0-WP/148,
P/l5(16/?/56)

‘ ICAO Doc 6131, C/689(8/9/48), paragraph 79, p. 13.
0
ICAO Doc 7490-4, C/873-4(5/10/54), varagraph 33, p. 49,
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The Ailr Navigation Commission was designed to deal
with a great variety of air navigational matters, therefore
the approach of the Couneill to the question of qualifications
required from Commissioners is very sound. The Commlission is
not a panel of specialists but a body of people who can under-
stand the conclusions arrived at by specialists, approaching

such conclusions with constructive criticism,.

The status of a Commissioner is one of the points
still unclear, This problem has been a subject of controversy
in the Council, The Convention does not shed any light on this
matter. One view held that, while nominations for membershilp
in' the Commission were submitted by States, the Council
appointed the national nominees as individuals, and once
appointed, the latter did not serve as representatives of
their States but as qualified individuals appointed by an
intermational body, that is, the Council.6%he opposing view,
apparently held by the representabive of the Unlted States,
was that the Commissioners act as representatives of thelir

respective States,

The President of the Council, surveying this problem,
sunmarized what was in the mind of those responsible for the
drafting of the provisions of the Convention relating to the

Air Navigation Commission as follows:

ol
ICAO Doc 7177-7, C/828«7(16/10/51), paragraph 78 and
ICAO Doc 7037=-4%, C/814-4(22/9/50), paragraph 21, pe50.
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There had not been complete wmenimity at Chicago among those
who favoured the Commission, Some heid thought it should have
been made fully international, with its members paid by the
Orgenization, The majority, however, did not consider that
there was necessarily any conflict between the status of the
Commission as an international body and the payment of its
members from national funds By the States by which they were
nominated....It had not been expected, as he had umderstood
the views held at Chicago, that thé members of the Commlission
would act in a purely intermational cepacity. They would have
a dual responsibility, nationsal to the States which had noml-
nated them and intermational to the whole group of States
represented by the Council which had elected them. 62

It would be difficult to expect Commissioners to
detach themselves from national interests. On the other hand,
it should be mentioned that the Commission succeeded ln deve-
loping a commendsble spirit of internmational cooperation, the
Commissioners rarely acting as nationsl representatives, but
rather as members of a body devoted to the promotion of alr
navigation internationally. It should be added that the Chalir-
man of the Commission is elected by the Councilthence he at
least may be considered e representative of the intermational
community rather than as a national representative, The Chair-
men's election is, in effect, a double act by the Council:

which elects him first as a Commissioner, end then as a Chair-

man,

Y4

6 ICAO Doc 5286, C/652(13/4/48), paragraph 4, pe 2.

ICAO Doc 71.62(revised), C/825(4/7/51), paragraph 6.
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D. CONTROL OF THE COUNCIL OVER THE COMMISSION

We have seen above that the Commission has a peoculliar
status in the Orgemization, not being a subsidlary body of the

Council, and yet extensively umder its control.

The Council exercises control over the work of the
Commission through its power to approve or disapprove -the agen-
da and work programme of the Commission.§§t should be noted
here that, although the Commission was granted the powerégo
approve the Technical Work Programme of the Organization, 1t

has to submit its own agemnda to the Council for approval.

A further control, of a more basic nature, is the
power of the Coumcil over the terms of reference of the Com-
mission, Paragraph 12 of these terms reads: "The Council shall
from time to time examine the functions and terms of reference
of the Air Navigation Commission and may amend such fumctions
and terms of reference at any time."6ghis should not be inter-
preted as emnabling the Council to strip the Commission of the
powers entrusted to 1t by the Convention, but a look at
Article 57 will convince us that the Commission can achieve
practically nothing without action by the Councll on 1lts |

recommendations, The Council has slso full control over the
on

ICAO Doc 6901, C/800(8/9/49), Bules of Procedure of the
21r Navigation Commission, Section VII, paregraph 2¢

ICAO C-WP/2040, Appendix 'A!, as amended and approved by
226 Council on November 22, 1955(C-XXVI-12), paragraph 5.2

ICAO Doc 7162, C/825(4/7/51), Terms of Referemce, para. 12,
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Bules of Procedure of the Commission and mey suspend or amend

67
them at any time,

A very important factor in mesking the_Commission
an effective body is the practice which the Coumcil has em-
ployed of delegating some of its powers to the Commission.
Such delegatioms of authority are completely within the dis-

.68
cretion of the Council and can be revoked by it at any time.

The over-all control which the Council has over
the Commission is indieated by the very fact that the Com-
mission is primarily not an action-taking body but an advisory
orgen. The Commission is under duty to "...report directly
and exclusively to the Counoii, except when otherwlise deter=-

69
mined by the Council,!

As mentioned above, the Council extended the powers
of the Commission by delegating to it authority in certain
matters, The Commission, however, has imposed upon itself
two importent restrictions with respect to delegated authority:
(2) When a subject, falling within the Commission's delegated
powers, 1ls controversial, or when the 0pinions of States and

the opinions of the Commission regarding this subjesgt are
o7
68

69

ICAO Doc 6901, C/800(8/9/49), Section 12, paragraph 1,
Chicago Convention, Artiole 55(b). .
ICAO Doc 6901, C/800, (8/9/49), Section II, paragraph 1.
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.70
divided, the Commission will refer the matter to the Coumcil.,
(b) The Commission agreed that it should not be granted powers
enabling it to impose obligations upon States, recognizing
that such powers should rest with the Counoil.71

The relation between the Council and the Commission
wlll be further clarified whén the different functions and

powers of the Commission are reviewed later in this paper.

E., THE NATURE OF THE POWERS AND FUNCTIONS OF THE COMMISSION

There are several ways in which the powers and
functions of the Commission may be claséified. These include
classification by source, and classification by nature of
action.

(a) Classification by Source

This classification is the broadest of all, con=
sisting of two categories of powers:

(1) Powers granted to the Commission by the instrument
providing for its establishment, embodied in Article 57 of
the Convention,

(11) Powers granted to the Commission by the Coumcil
uder Article 55(b) of the Convention,

Article 57 of the Convention enumerates two types

70
L ICAO AN=WP/MIN, XX=21(21/11/55), pe 113.
7
ICAO AN-WP/MIN, XX-3(3/10/55), paragreph 6, p. 12,
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of powers, advisory and organizational; The advisory powers
are those with respect to modification of Anmnexes snd col-
lection and dissemination of information concerning sir navi-
gation, The organizational powers include the establishment
of technical subcommittees, better known as Divisions.72Houever;
this last power iz of no great significance at present since
the Divisions have already been established.73 This situation
was reflected in the change of the terms of reference of the
Commission, While the original terms of reference of the
Commission specified that the Commission may ";.;recommen% to
the Council the establishment of technical divisions.;w'f the
terms of reference replacing the original ones7gm1tted this
erroneous provision substituting for it a provision empowering
the Commiss%on to make recommendations for the convéning of
Divisions.7 It is contended that the original provision was
legally indefemnsible since Article 57(b) of the Convention
granted the Commission the power to establish Divisions, not
merely to recommend their establishment, The Council; however,
has restricted the Commission's power to establish Divisions,
by providing that the "Technical subcommissions of the Com-

mission, called 'Divisions!, may be established by the

ICAO Doc 1016~C/77(12/12/45), Ninth Meeting and ICAO
Doc 6901, C/800(8/9/49), Section VI, paragraph 1.

73

The only Division which has come into existence, followlng
tge establishment of the Commission, is the AIS Division,
7

75
6

ICAO Doc 6544-C/742(Feb, 1949), p. 71,
ICAO Doc 7162(revised), C/825(4/7/51).
Ibid., paragraph l.3.3 .
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Commission, subject to approval by the- -Council.!

Delegated authority, pursuant to Article 55(b) of
the Convention, constitutes a substantial part of the Commisg
sion's range of powers. The Commission's terms of referencg
consist partly of delegated suthority end partly of ampli-~
fications of the powers prescribed by Article 57 of the Con-
vention, Other delégations of authority were made through
separate resolutions of the Cowmcil, A cumulative statement
of matters on which the Commission is authorized to take

79
action was approved by the Council on November 22, 1955.

It is noteworthy that some of these delegated powers
enable the Commission to take action which is more than adviso-
ry, some of them involving definitive action on regulatory
material in its final form.soother delegated powers deal with
new forms of deliberatlve bodies, administrative funetiens

and the utilization of the Secretariat.

It should be mentioned here that the Commission

deliberately imposed upon itself two restrictions of prine 5
‘ : 1
ciple with respect to delegated powers, as stated previously.

i

o8 ICAO Doc 6901, C/800(8/9/49), Section VI, paragraph l.
o ICAO Doc 7162, C/825(revised) (4/7/51),
80 ICAO A N.C. Procedural Documents(Montreal 1956), pe III-1.

8 Ibid,.,, paragraphs 3;6 and 4;1 .
1

Supra, , P.oE 33.
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(p) Classification by Nature of Actlon

The Commission, though not a subsidiary body, is
a subgervient body of the Council, constantly advising and
gulding it in matters of ailr navigation.szln the most impor
tant matters, those concerning the adoption of technlcal
Ammexes, the responsibility lies with the COunoil.BBThe other
matter upon which the Council takes action, is The approving
of directlives to Divisions, and the dates and sites of sessions
of the Divisions;s%rhe powers of the Commlssion 1n.these
matters consist of taking action of an advisory nature, Al-
though all the provisions of the Commission's terms of refe-
rence deal with such powers, the delegated authority covers
matters on which the Commission is permitted to take definl-
tive action,' including organizational action, as with respect
to the establishment of pemels and Regional Alr Navigation
Meetingsiiconsequential amendments of secondary regulator%

material, and publication of technical guidsnce material.

The Commission also exercises, by virtue of delegated
authority, extensive control over Technical Meetings and their

o2 A

83 ICAQO C-Draft Minutes, XIV(3)(22/10/51), D+ 33

” Chicago Convention, Article 37.

65 ICAO Doc 7162(revised), C/825(4/7/51), paragraph 133 «

ICAO0 C=WP/2040, Appendix 'A', as amended by Council on
ggvember 22, 1955(C=XXVi-12), paragraphs 1 and 3,

87

Ibid,., paragraphs 4,1 and 3.6 .
Ibid., paragraph 4.2
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88
scope of work. The Commission is the recipient of reports
of Technical Meetings and panels, before such reports are
submitted to the Council for action, It filters the reports
and takes action on those parts-of the reports falling within

89
its jurisdiction,

88
8 Ibid., paragraphs 1, 2, and 3,
9 _

Ibid.,, paragraphs 2 and 3,
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CHAPTER III., THE TECHNICAL WOEK PROGRAMME

The work of the Internationsl Civil Aviation Organi-
zation can be roughly divided into two categories, The first
category, which does mnot falinwithin the scope of this paper,
concerns matters relating to air transport. The term'air trans-
port! should not be taken as synonymous with the term ‘'aviation',
since it explains only a part of the latter term, By ‘'air=-
transport! I refer to those matters directly related to the
moving of cargo and people by air from one point to another,
Essentially these matters are of an economical and adminlistra-
tive oharaotef, dealing with passengérs, cargo, immigration,
customs, and so forth, It might be said that air transport
matters deal with the utilization and exploitation of the

instruments of civil aviation,

The second category, with which this paper is con-
cerned, deals with matters related to air navigation. The
term ‘air navigation' refers to those matters dealing with
technical aspects of aviation, matters that cover the alr-
 craft and its equipment, its crew, end the facilities serving
it,

The technical work of the Orgenization, concermed
with matters of air navigetion, constitutes the bulk of ICAO's
work, Most of the regulétory maeterial of the Organizatlon,
for example, deals with air navigation. The Secretapiat is
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largely a body of internationglly reoruited'technical experts,
and most of the meetings organized by the ICAO are of a tech-

nical nature,

Hence the task of ofganizing the technical work,
réviewing and remedying techhical shortcomings of interma-
tional civil aviation, and classifying air navigational sub-
Jects and material, became s major concern of the Organiza-
tion. The need for organizing the technical work called for
a specilal framework, a system of reference and priorities, and
an organizational fille snd reservolir from which topics are
constantly drawn for study and subsequent action, These
functions are fulfilled by the Technical Work Programme of

the Orgsmization,

The following passage describes clearly the com-
position and the nature of the Work Progremme:

The Organization currently maintains a work programme called
the "Technical Work Programme of ICAO" embracing all facets
of the activities of ICAO in the air navigation field., The
1tems of the Technlical Work Programme are derived from the
submlssions made to ICAO by Contracting States individuslly,
or collectively at air navigation meetings, by other dellber-
ative bodles of the Organization and by the Secretariat,

The programme contains only those items which have been ap-
proved for inclusion by the Council or by the Air Navigation
Commission on delegated authority., When technical meetings
are convened, appropriate recommendations of past meetings
which are included as items in the Technical Work Programme,
but on which action has not yet been completed, may be pre-~
gsented to such meetings for recommendation regarding any
future action, including suggestions for possible additions. 90

90

Directives to ICAO Technical Meetings and Rules of Proce-
dure for their Conduct, ICAO Doc 7689(May 1956), Part II,
paragraph 2, p. 5.
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The role of the Commission in directing the tech-
nical work of the Organization is of the greatest importance.
Authority has been delegated to the Commission by the Council
to amend the Work Programme, provided the Council is informed
of any substantial changg% The Council, however, has not
altogether relinquished its control over the Work Programme,
exercising thils control through its powers of discretion with
respect to the approval of the sessional work programmes oOf
the Commission and through budgetary powerg? Furthermore,
the Commission has a continuous function with regard to the
Work Programme, reviewing it and deciding which items have

93
achleved maturity so as to be discussed =and acted upon.

The Commission had divided the Technical Work Pro-
gramme into three categories, breaking 1t down into work
programmes of specific bodles:

(1) the Work Programme of the Commission;

(11) the Technical Work Programme of the Divisions, con-
sisting of items approved by the Commission, and stemming
from Council directives, and from proposals of the Commisslon,
Regional Alr Navigation Meetings, contracting States and the
Secretary General; and

(111) subject 1list of topics not included in the above

91
, ICAO Doc 7525-12, C/875-12(25/1/55), pp. 157-161.
9
Ibid., paragraph 15, p. 158.
93
ICAO Doc 7689, Part II, paragraph 3, p. 5.
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two categories,

The above division of the Work Programme was Ire-
placed by a system of priorities. This classifioation also
coneists of the following three categories:

1;’Category tA'; consisting of items considered "Active',
such as items in the work pfoérémme of the Commission
itself and other bodies, likely to require action by
the ICAO in the foreseeable future,

2. Category !B!': consisting of items not mature emough to

be included in Category 'A' at present, but likely to
become so0 as a result of future development in inter-
national aviation,

3. Category !'C!: oconsisting of items of secondary status

calling for action by the Secretariat consequential to

Council decisions, These items are also called fServiée
95

Items _' 'Y

The Seventh Assembly limited the scope of the Work
Programme by resolving:

(1) That the Council establish definite and strict criteria
for the determination of items to be included in the work
programmes of the Air Navigation Commission end its speclel-
ist activities, and in the agenda of air navigation con-
ferences and Division meetings, the criteria being based on
the existence of specific problems of an internationsl char-
acter which are both worldwide in scope and sufficlently

%
95

ICAO AN-WP/MIN, XVI-7(6/7/54), Appendix B, D« 42,
ICAO Doc 7525-12, C/875-12(25/1/55), pps 157-1614

L2
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, 96
mature for discussion with a view to a positive solution;" .,

The limitations imposed by the above Besolution
have had the effect of excluding from the Work Programme
items that are of no immediate importance,

A rigid and litersl interpretation of resolving clause(l)
would mean that no problem, however urgent, can go on the
technical work programme of the Organization or in agendas
for international discussion, either at the Commission or

Division level unless agreement on a solution can already
be envisaged, 97 .

The Assembly, recognizing the damége caused by
such restrictions, remedied the situation by a subsequent
resolution reading:

(a) That the technical work programme of the Orgamnlization
mey include any subject of an intermational character that
falls within the competence of the Air Navigation Commissicn
and the study of which appears likely

(1) to produce a positive solution of a problem, or

(11) to facilitate a subsequent solution of a problem, or

(111) to supply contracting States with useful data; . 98 .

This provision greatly expands the scope of work of tech-
nical meetings, permitting them to consider and study poten-
tially important subjects, even if no immediate action 1is

to be recommended thereupon.

90

Seventh Assembly, Resolution A7-7, clause(l), ICAO Doc 7670
(Montreal 1956), p. 207.
97

98 | :
Tenth Assembly, Besolution Al0-15, ICAO Al0-WP/148, P/15,
July 16, 1956, pe 9.

ICAO A10-WP/15, TE/1, March 20, 1956, paragraph 27.1 .




CHAPTER IV, THE TECHNICAL MEETINGS

A, GENERAL

The technical meetings of the Organization are
undoubtedly a major factor in the success of the ICAo; The
effectiveness and quality of ICAO's work in the technical
field depend largely on the level of the deliberations in
these meetings and the extent of agreement secured.

The primary technical meeting is that of the Divi-
sion, the other types of techmical meetings arising out of
it as further developments, Hence the term 'Divisional Type
Meetings! refers to Division Meet;ngg, Special Meetings and
Alr Navigation Conferehaes.r-Consequéntiy, the powers belonging
to the Commission with respect to Divisions, have been extended

to embrace also the newer forms'cf technical meetings,

'The major'objective of a technical meeting is:

+sot0o contribute within the terms of reference established
by its agends, to the safety, regularity and efficiency of
international ¢ivil aviation, This objective is achieved by:

a) prepering recommendations for Standards and Becom-
mended Practices and for Procedures for Air Navigation Servioces,
or for amendments thereto;

b) preparing other recommendations for action by Con-
tracting States or the Orgenization;

¢) exchanging views on specific problems of current
interest, 99 '

77

ICAO Doc 7689(May 1956), Part II, paragraph 1.
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- The technical meetings are deliberative entities
made up of nationsal expertg‘ﬂ,;;with a view to arriving at
the largest possible measure.of technical agreement,...At -
this level national v;ews_might~be expressed, although
preferably the expression of opinion should be purely that

100 :
of experts,"

The technioai‘meétihgé may be divided into two
categories, those dealing wWith worldwide air navigatlion
matters and those limited to regional air navigation matters.
Beglonal Ailr Navigation’Méetings ére discussed in the chapter
devoted to regional organization. The followlng remarks,
therefore, refer to the technical meetings dealing with world-
wide air navigation matters. Before dealing with the differ-
ent types of technical meetings, it would be worthwhile to
sum up the elements common to all technical meetings; other
than Reglional Air Navigation Meetings.,

Technical meetings have no corporate entity or

continuous existence, The element of continuity is provided
101
by the corresponding sections in the Secretariat.

The participation in the technical meetings 1s
102
open to all contracting States. This arrangement partly

100
101

ICAO Doc 6655, C/758(21/3/49), paragreph 66, ps i

ICAO Doc 7215-AN/858(1951), p.? and the Report of the
iegretary General, ICAO C-WP/597(23/3/50).
0
 Chicago Convention, Article 57(b) and ICAO Doc 7689, pe 1l.
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103
compensates for the limited membership of the Commission and
faclilitates the promulgation of regulatory material based on

preliminary agreement between contracting States,

Preparations for a technical megting require metic-
ulous planmning far in advance of the actual convening of the
meeting, Normally, advance plenning starts about two years
previous to the meeting.loghe decision to convene a technical
meeting is tightly comnected with the degree of maturity

105
achieved by subjects included in the Work Programme,

The nature and range of items recognized as mature
enough for discussion and action determine the type of meet-
ing to be convened, or may instead indicate that another
method for discussing the subjects, for instance, corres-

106
pondence with contracting States, should be employed.,

The frequency of technical meetings is regulated
by an Assembly Resolutlion reading:

essa2ir navigation conferences and Division meetings shall
not nermally exceed two in number in any one calendar year,
unless otherwlise warranted by special circumstaences, and,
further, that in the scheduling of meetings, consideration

103
L ICAO Doc 6544—0/742(Feb, 1949), p. 74.
10
p ICAO Doc 7689(May 1956), Part II, paragraph 3.
10 ’ '
Ibid,
106

Ibid.
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at separate meetings within any period of twelve months
of subjects falling within the same technical field should
be avoided; 107,

The Commission plays a decisive role in the plamning
and the convening of technical meetings; From the initial
consideration of items mature. for discussion to the process
of reviewing reports of technical meetings and recommending
action thereupon to the Council} the Commission has a constant

responsiblility in regard to technical meetings.

The initial step, which is one of the Commlission's
functions, is the determining and formally recognizing of
those Work Programme items that have acquired maturity, thus
making them eligible for consideration by a technical meeting
of a specific type.lO8The recognition of such a sltuation
would then become the basis for the Commission's recommenda-
tion to Council to convene a technical meeting at a given
time and in a given place%ogThe final decision as to the
convening of a meeting rests with the Council, but it is

decisively affected by the Commission'!s recommendations.

The second step normelly taken by the Commission
1s the assignment to the technical meeting of the work to
be done by 1t. The agenda of the technical meeting is the

107
. Tenth Assembly, Resolution Al0-15, paragraph (3)(d).
10
ICAO Doc 7689, Part II, paragreph 3.
109
ICAO Doc 7162(revised), C/825(4/7/51), paragraph 1.3.3 .
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instrument defining its scope and range of work, and it is

the responsibility of the Commissioh to determine and approve
110

this agenda. The preparation of a technical meeting agenda
1s a rather elaborate matter,- Although discretion for the
final approval of the agenda is vested in the Commission,
the latter consults extensively with comtracting States,

soliciting their views on the agenda items and the order of
111
priority to be assigned to them. On the basis of these

consultations, the Commission drafts a final agenda, sub-

mitting it to contracting States at least six months before
112
the convening of the meeting, The final agenda 1s accom-

panied by a document emtitled "Explanation of Agenda Items'
which, as 1s evident from its title, aims at clarifying and

defining agende items and specifying action expected from
113
the technical meeting, This practice pursues and conforms

to the policy adopted by the Assembly, which resolved:

That the Council study the methods of improving the work of

the Divisions, particularly:

(2) by establishing sufficiently precise terms of reference
for each Division to indicate the scope of its work while
ensuring that all air navigational problems are encompassed
by the Organizstion;

(b) by establishing each Divisiont!s agenda in a manmer suffi-
clently explicit to define the problems that are to be
studied and to indicate to States the kind of experts that
they should send to a Divisional meeting; 114 .

The functions of the Commission in regard to technical meebting.:

TI0
Ibid,
111
ICAO Doc 7689(May 1956), Part II, paragraph 4.

Ibid.

112

113
Ibid,
114

Second Assembly, Recommendation A2-Rec,3, ICAO Doc 7670, p. 101,
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agendas, which are also in effect their terms of refereunce,
vest in the Commission}a measure of éonsiderable control
over the outcome of the meetings, The Commission may also
add items to the agends of a technical meeting after sub-
mission of the final agenda};gnd may "...give directives for
the comduct of the meéeting additional to standing directives

e
approved by Council.,

The Seventh Assembly imposed limitations on the
117 ‘

scope of the agende of technical meetings. These limitations
severely impeded the conduct of studies of technical items
by Technical meetings, restricting these meetings to items
whose solution was foreseeable, The Tenth Assembly realized
that progress in air navigation required a liberal revision
of this policy and resolved:
That the agenda of air navigation conferemces, Divislion
meetings, special meetings or panels of experts may includse,
or consist solely of, items limited to an exchange of views
when discussion of such items would be profitable. Plans
. for the discuseion of these items should be well organlized

and the time allotted should not be detrimental to the com-
pletion of items of higher priority; 118.

The substantial work of the Commission begilns,
however, with a review of the reports of technical meetings.

As a matter of practice, these reports are addressed to the
115

) ICAO Doc 7689(May 1956), Part. II, paragraph 4 and Part III(6).
11l
 ICAO C-WP/2040, Appendix 'A!, paragraph 1.3 .
117 ‘
- Supra,, pp. 42-43,
118
Tenth Assembly, Resolution A10-15, paragraph (3)(b).
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the Commission, They are not considered definitive until.
119

reviewed by the Commission and acted upon by the Council,

The power to teke formal and definitive actlon with respect

to these portions of the reports dealing with Standards and

BRecommended Practices and Procedures rests exclusively with

120

the Council by virtue of the Convention, but the Commiseion

18 empowered to:

sssexamine the recommendations emanating from the meeting

with a view to:

(a) determining those upon which Council has not delegated

authority to the Air Navigation Commission to act and

proposing action accordingly, and 121
(b) initiating snd/or completing action on the remainder,

The proéess of feviening a report of & technical
meeting and abting upon the recommendations therein, is
often a . lengthy and elaborate matter., Becommendatiocns of
technical meetings relating to Stendards and Recommended
Practices and Procedures assume a special place in the delibera-
tions of the Commission, ﬁhe'latter consulting contracting
States before submitting its recommendations to the Council%zz
Although the Commission's recommendations have an important
effect upon the deliberations in the Council, the Commission
is normally inclined to preserve the originel intentions

and conclusions of the technical meeting when submitting

e ICAO Doc 7689(Mey 1956), Part II, paragreph 8.
120 Chicago Convention, Article 54(1).

1el ICAO C-WP/2040, Appendix 'A', paragraph 1.4 .
122 ICAO Doc 7689(May 1956), Part II, paragraph 8,
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the report and its recommendations for action to the Coumcil.
This enables the Council to have a complete piocture of how
and where the views of the Commission differ from those of
the technical meetingﬁ Hence the Commission'!s review of

a technlcal meeting report normally consists of the followlng
five phases:

1. The report is exemined by the Commission so as to separate
recommendations on which the.Commission'ﬁas authority to take
action from those on which action rests with the Council.

2, The Commiésion considers comments and proposals for action
with respect to recommendations upon which it is not itself
empowered to act. These recommendationé are usually related
to Standards and Recommended Practices and Procedures(PANS).
3+ The proposed Standards and Recommended Practices and Pro-
cedures, as modified in the light of the Commission's pre-
liminary review, are transmitted for comment to contracting
States as the Commission's pr0posals]:23

L, The Commission studies the comments of contracting States
end ",,.wherever, in the opinion of the Commission there
exists a sound basis for any proposed modifications, fgz
relevant draft specification is revised accordingly."

5. The preparation of the final draft which 1s to be submitted

to the Council for action.

123

ICAO Doc 7689(May 1956), Part II, paragraph 8, p. 9,
seﬁ also ICAQO AN-WP/MIN, IX-11(19/3/52), paragraph 8, ,p.-48
12

ICAO Doc 7689(May 1956), Part II, paragraph 8, p.9.
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It would be fair to say that the teckmical meetings
contributed the lion's share to the establishment of a world-
wide system of alr navigation regulationms. Although\the
meetings were sometimes hampered by divergent national interests,
they have emerged as very efficlent instruments for the pro=-
cessing of regulatory material. The flexibility of the techni-
cal meetings have emngbled the Organization to cope with deve-

lopments in c¢ivil aviation.

B. THE DIVISIONS AND THE COMMISSION

'Division! is the title adopted to denote the basic
type of technical meeting, TFormally Divisions are subcommis-

. , . 125
slons of the Commission: established umder the Convention.,

The Convention does not define the fumctlions of the
Divisions, but as pointed out above}zghese entities were as-
signed the function of originating Annexes and other technical
regulations, Hence the Divisions‘acquired.an importance of

far greater proportion than the title !subcommissions' suggests.

At present there are eleven Divisions in existence{
each of them assigned to a specialized field of air navigation.
Corresponding sections exist in the Secretariat providing the
nucleus énd element of continuity for the work of the Divi-

sions,
125
Chilcago Convention, Article 57(b) and ICAO Doc 7215-AN/858
(1251), Pe 6. See also ICAO Doc 7689(May 1956), Pe 3.
12

Supre,, p., 12-13,




The existing technical Divisions represent eleven
speclallized fields of air navigation classified as follows:
l. AGA - Aerodromes, Air Routes and Grownd Aids Division,

2, AIG - Accident Investigation Division,
3+ AIR - Airworthiness (including Aircraft Nationality and
Registration Marks) Division,
L, COM - Aeronautical Telecommunications and Radio Ailds
to Air Navigation Division.
5. MAP - Aeronautical Maps and Charts Division.
6, MET - Meteorological Division,
7. OPS - Operations Division,
8. PEL - Personnel Licensing Division,
9. BAC - Rules of the Air and Air Traffic Control Division.
10, SAR - Search and Rescue Division,

127
1l, AIS - Aeronautical Information Services Division,

Divisions normally report their recommendations to
the Commission., In the past, such Divisions' reports were
in effect draft Annexes, snd their formulation required elther
efficient preparatory work prior to the convening of the Divi-
slon, or an increased number of Division meetings. Reports
of Divisilons, before reaching the stage of adoption by Coumcil,
are extensively examined by_theVCOmmission and then submitted
to the Council with appropriate recommendations. It should
be noted that the Commission modifies these reports only when

absolutely necessary, doing its utmost to feconcile its views
127

ICAO Doc 7689(May 1956), p. 3.
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with those expressed by the Division,

The initial work of the Divisions was completed with
the adoption of the technlcal Annexes, with the resuigathat
their convening became no longer an urgent necessity. The
fact that Divislion meetings are highly specialized and con-
fined to specific issues in the field of air navigatlion makes
their convening too costly in the eyes of many States, espe-
clally in view of the fact that results are limited to a few
specific problems. Hence representation of States in Divi~-
slon meetings was rather poor and irregular, and the Assiggly
was obliged to urge States to participate more regularly.
Supsequently it was deemed necessary to develop a new type
of techniocel meeting which would handle aspects of alr navi-
gation in a more comprehensive way and secure better State
representation}3oThe instrument considered most sultable to
fulfill these requirements was the Alr Navigation Conference,
This development does not, however, mean that the Divisions
are, for all practical uses, dispensed with. The Assembly
explicitly stated that:
+seWhile the alr navigation conference concept is recognized
as a desirable method of co-ordinating problems in related
or assoclated technical fields, the Council continue to make

use of Technical Division meetings...as most appropriate to
the subject matter under comsideration; 131 .

120

ICAO AN-WP/MIN, IX-9(25/2/52), paragraph 11, p. 41,
end Fourth Assembly Resolution A4-11, ICAO Doe 7670, p. 136.
129
First and Fifth Assembly Resolutions Al-24 and A5-4,

ICAO Doc 7670, pe. 21 and p. 156,
130

' Seventh Assembly, Besolution A7-7, ICAO Doc 7670, p. 207.
131 , .
Tenth Assembly, Resolution A10-15, ICAO Al0-WP/148, p. 9.
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Since subjects“unﬁer conslderation at present are
not the formulation of néw Anﬁexes limited to specific prob-
lems, one cannot.avoid presumiﬁg that there is a definite
shift in favour of the use of Special Meetings and Alr Navi-
gation Conferences, with the result that the conventional
Division ‘meeting will not be employed in the future as exten-
sively as it has been in the past. The change in emphasis
and policy with respect to technical meetings is well illus~
trated in the following passage:

With the adoption and implementation of annexes and other’
sets of specifications prepared by the Divisions, the tech-~
nioal problems that subsequently arose within the sphere of
alr navigation were not always appropriate to the meeting

of one particular Division, There was an lincreasing tenden-
cy for problems to arise which required consideration of
aspects covered by more than one Division and the co-operation
of experts specializing in different fields., The reference
of such problems from one Division to another had often, in
the past, resulted in delays and conflicting recommendations,
On the other hand problems of a more specific character were
sometimes encountered for which a Division Meeting was un-
wieldy and which could be solved only by the concentratlion
of specialists upon the particular problem, 132

C. SPECIAL MEETINGS

The concept of Special Meetings was introduced to
cover cases where an agenda of a technical meeting was ",,,0f

a limited scope relating to a particular subject within one
133 : :
or more technical fields.," This should not be inZerpreted
13
to mean joint meetings of two or more Divisions.

132
133
134

ICAO Doc 7689(May 1956), Part I, p. 4.
Ibid.

ICAO AN-WP/MIN, V-29(27/11/50), parsgraph 4, p. 236,
See also Assembly Resolution A4-11, ICAO Doc 7670, p. 136,




Although the Special Meeting employs speclallists
of two or more Divisions, the speclalists do not owe any

'alleglance', s0 to speak, to the Divisions specializing in

their respestive fields, Rather, they confer on a different

organizational basis.

A Special Meetting would be convened when the sub-
Ject is limited but approachable from more than one angle,
A complete sﬁuﬂy of the subject and its different aspects
would require its examination by different groups of sbecial-
ists, in order to prdvide ah all-around coverage of the prob-
lem. Therefore, the solution expected from a Speclal Meeting

is a comprehensive one,

Notwithstanding the fact that, technically, a num-
ber of Divisions can underteke the study of compdsite tech-

nical subjects, experience has indicated that resort to such
135 ‘
a course is not profitable,

The technical Special Meeting should not be con-
fused with a regional Special Meeting. The same term 1s
used, on a regional basis, to describe a limited regional

meeting convened to deal with a specific probleg existing
13
within the reglon and requiring urgent action, A techhlcal

Special Meeting, like a Division meeting, deals only with

135
¢ Fourth Assembly, Resolution A4-11, ICAO Doc 7670, p. 136.
13
ICAQO AN-WP/MIN, XIV-3(19/10/53), para%raph 5, and
Resolution A7-11, paragraph 6, ICAO Doc 7670, p. 210,
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worldwide}problems.

D. THE AIR NAVIGATION CONFERENCE

The Air Navigation Conference concept marks a fup-
ther evolution of the Special Meeting, its creation promoted
by virtue of the same reasons that dictated the establishment
of Special Meetings., Like the Special Meeting, the Air Navi-

gation Conference is a Division type meeting.

By definition, the Air Navigation Conference 1is
a meeting which ",,.will normally be convened if the agenda
indicates a number of inter-related problems falling within

137
more than one technical field...."

For further clarification, a comparison with the
Special Meeting coﬁcept is worthwhile, ‘The Special Meeting,
as indicated above, deals with a particular subject, while
the Conference deals with a wlder range of subjects. Their
common element is that both types of meetings deal-with sub-
Jects requiring the attention of more than one kind of special-

ist,

Because of the wider range of problems on its
agenda, the Conference 1s a technical meeting with the largest
138
representation of a senior nature, This factor mskes the

137

138
ICAO AN-WP/MIN, XII-4(4/2/53), p. 12.

ICAO Doc 7689(May 1956), p. 4.
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Conference very effective. The Commission observed that
"...conferences would prove to be more efficient than divisional
meetings without increase in cost, one reason being that

139

there would be increased representation from smaller States."

The Commission seemingly attributed more importance
to Conferences than to any other technical meeting, holding
the view that 1t could not reject recommendations emanating
from an Air Navigation Conference, although it might interpret

140
them,

At one point, the view was voliced at the Counclil
that the Conference conciﬁi ¥...was belng superimposed on
the old Divisional system." This, however, was not the inten-
tion in evolving the Conference concept, as the Assembly

142
has made clear.

E. PANELS

Panels, although not in the category of technical
meetings, are snother device for the finding of solutiomns to
air navigation problems. The Panel was devised to deal with
particular problems requiring study by a group of highly

specialized experts.

139

o Ibid., paragraph 6,

m ICAO AN-WP/MIN, XIV-22(3/12/53), paragreph 22, p. 100.
L ICAO Doc 7390-4, C/861-4(5/8/53), paragraph 50, p. 54.

Resolution Al10-15, supra p. 54,




The following lines summarize the advantages of
panels and the functions they fulfill:

The device of panels of experts appears to offer a very con-
venient and comparatively economical means of providing for
the early consideration and assessment of future problems
before they become acute and permits any State able and desir-
ing to partieipate to be in at the beginning. Panels, however,
are designed to accomplish the initial groundwork for later
formal meetings and are not specifically directed towards

the wide exchange of views. 143

The Commission holds wide powers with respect to
panels. It exerclises exclusive control over them, having
authority:

2.1 To establish a Panel although Council should be noti-
fied when the ANC has decided to establish a panel.

2.2 To determine its terms of reference, including its

scope and menner of operation and to give directives as
necessary (C-XXII-4).

2,3 To aﬁprove the Agenda for meetings of the Panel, if any
(C=XXII-H),

2.4 To convene, and to determine the date of a Panel meetlng
subject to integration with the Meeting Programme of the
Organization made in consultation with the Secretary General.
2.5 To establish the place of meeting.

2.6 To examine the recommendations emanating from the Panel
with a view to: ;

(a) determining those upon which Council has not delegated
authority to the Air Navigation Commission to act and
proposing action accordingly (C-XXII-4), and 144

(b) initiating asnd/or completing action on the remainder.

As evident from the above quoted provisions, the
Commission has, with respect to panels, powers which it does
not entertain with respect to technical meetings., The Com-

mission does not have to effect action with regafd to Panels

143
ICAO AlOo~WP/15, TE/1(20/3/56), paragraph 28.2, p. 12,

114

ICAO C-WP/2040, Appendix 'A', as approved by the Council
on November 22, 1955(C-XXVI-12)., See A,N,C, Procedural Docu=-

ments(Montreal 1956), p. III-1.
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by the exercise of advisory powers but can take direct action.
Furthermore, the Commission is continuously informed by the

_ . 145
secretary of the Panel of the progress made by the Panel.

The Commission did not promulgate ",..any rigid
rules to govern the establishment and functioning of panels,
believing that adequate freedom in devising the means and

146
methods for a study of a given problem must be preserved."

Participatiom in panels, as in technical meetings,
is open to all contracting States. Although the type of
expert required on the Panel 1is specified by the Commission
in the State Letter ammouncing the establishment of a panel,
it is completely withtn the discretion of the_abpointing State
to. choose the expert{ 7'I‘he fact that participation in a panel
is thus open does not necessarily maeke it a body with exten-
sive representation., Panels usually consist of a small num-
ber of experts of very high calibre, because not all the
States can contribute experts competent enough to deal with
the highly specialized problems%uBIn the case of panels, the

limited representation is a blessing.

The Panel is very often utilized for preparatory

145 ~
» ICAQ AN-WP/MIN, XIX-7(16/6/55), paragraph 13, p. 35.
1
Y ICAO Doc 7490-4, C/873-4(5/10/54), paragraph 31, p. 48,
147
Ibid.
148

Ibid.
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work on highly speciﬁlized problems prior to a convening of
1

a technical meeting., Thus utilization of panels greatly

contributes to the efficiency of the work of technical meet-

ings and also saves an appreciable amount of time.

The Initial work of a panel is normally cerried out
by correspondence, with a member of the Secretariat acting as
rapporteur%soThe convening of a panel is not always required,
but when a penel reaches the point at which it deems a meet-
ing necessary, it proposes such a step to the Commissioh.

If, in the opinion of the Commission, a meeting is Justifieq,

151
the Panel is convened.

The Panel, like technical meetings, reports to
the Commission, and normally the latter will submit such
a report to States for comment. The processing of panel
reports is handled in very much the same way as reports of
technical meetings., The organization and conduct of panels
are not governed by the Directives to ICAO Technical Meet-
ings, but its reports must conform with the regulations

152
governing reports of technical meetings.

149
15 ICAO Doc 7255-20, C/840-20,. (9/5/52), paragraph 69, p. 276.
0
15 ICAO Doc 7490-%, C/873-4(5/10/54), paragraph 31, p. 48.
1 .
152 ICAO Doc 7689(May 1956), Part I, p. 4.
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CHAPTER V. THE AIR NAVIGATION REGIONS

A, BEGIONAL OBGANIZATION

The work of the.iCAO on a regional level ranks as
one of its most important activities., Regional organization,
that is, the grouping of conﬁracting States by regions, was
established in view of the fact that not all aviation prob-
lems are worldwide, Horizontal organization of this kind was
believed essential to facilitate wmiformity in international
aviation, and whenever such wiformity could not be achieved,
planmning within the region would promote such aims. In effect,
regional organization is a decentralization of the processing
of alr navigation matters on the basis of geographical pecu-
liarity. At the same time, the Headquarters of the ICAO
coordinate regionsl activities with a view to gradually elimi-

nating the differences between the various reglons.

This work is carried out by Regional Alir Navigation
Meetings which formulate a Regional Plan to be implemented by
the 'States in the area concermed., The administrative nucleus

of the region is the Reginal O0ffice.

The vast importance of regional meetings was recog-
nized in the days of PICAO, the Resolution of the Interim
Assembly reading as follows: ",..,the Assembly considers that

regional meetings are an essential function of PICAQ 1n
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facllitating the widespread acceptance of uniform standards,

153
practices and procedures in,..air navigation activities,.ee"

The Convention does not mention regionsl organiza-
tion, but empowers the Council to "...create subordinate alr
trensport commissions on & regional or other basis and define
groups of states or airlines with or through which it may
deal to facilitate the carrying out of the aims of this Con-

154
vention,"

Although no provisions of the Convention cate-
gorically provide for the establishment of regional organi-
zation, this was very much in the minds of those partici-
pating in the Chicago Conference in 1944, The Canadian
draft Convention on Intermational Aviastion went as far as

155
providing for the establishment of Regional Alr Councils.

The Council, in establishing the regions, exercised
its power to *,.,.deflne groups of states...wlth or through
which it may deal to facilitate the carrying out of the alms

156
of this Convention."

Initlally, ten regilons were established, the number

155 - .

Interim Assembly Resolution Int-3 as reproduced in ICAO
%3-w1>/16, TE/2(20/3/56), p. 3.

Chicago Convention, Article 55(a).
155

Chicago Conference Doc 50, Proceedings of the Intermational
Civil Aviation Conference, The Department of State Publication
2820, Volume I, 577.
156

Chicago Convention, Article 55(a).
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reduced to eight in the years 1951-1952. The existing reglons
are the following:

1. North Atlantic 5. South East Asia

2. European-Mediterranean 6., Pacific

3. Middle East 7. South America/South Atlantic
4, Caribbean 8. Africa-Indian Ocean.157

In practice, regional organization divided the globe
"eeelnto areas within which the intermational air routes are

158
reasonably well defined and the problems distinet.*

Since the subject of this paper is the Alr Navi-
gation Commission, it would be proper to discﬁss within it
the Beglonal Air Navigation Meeting, the Regional Plan, the
Reglional 0ffices and theif relation to the Commiséion.
Regional technical legislation will be briefly examined in
the chepter dealing with the technical regulatory material
of the ICAOQ.

B. THE REGIONAL AIR NAVIGATION MEETING

A Regional Air Navigation Meeting is a technlcal

meeting convened on a regional basis, It is an advisory

159
body which cannot take definitive action, but may make

157
8 ICAO A10-WP/17, TE/3(20/3/56), p. 1.
15
Ibid.
159
Directives for Regional Air Navigation Meetings, 2nd editionm,
ICAO Doc 7214-C/831/1(11/11/52), p. 5.
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recommendations.,

A Regional Air Navigation Meeting 1s convened when
conditions in a region, with respect to air navigation, are
such as not to enable States in the region to observe approved
Standards and Recommended Practices and Procedures, or when
specific conditions in the region require worldwide regulations

to be supplemented by regional regulatory material.

Normally, the major factor in non-compliance with
Annexes 1s the inadequacy of States to provide proper air
navigation facil;ties. The réasons for this may be economical
or technical, for instance, shortage in tralned personnel
capable of handling facilities. The Regional Air Navigation
Meetings try to remedy such state of affairs by developing ¢
a Beglonal Plan to be implemented by the States in the reglon% °
It should be noted, however, that the Assembly has directed
Regional Air Navigation Meetings not only to formulate Reglom-

, 161
a1 Plans but also to check their implementation.

The participation in Regional Air Navigation Meet- ¢
162
ings 1s open to the contracting States invited by the Council.6
163
All other contracting States may participate only as observers

120 For discusslon of Reglonal Plans see next sectlion.
161 Fourth Assembly Recommendation Al4-Rec,3, ICAO Doc 7670, p. 151,
162 ICAO Doc 7214-C/831/1(11/11/52), p. 5. |

163 ICAQ Doc 6763, C/779(18/5/49), paragraph 28, p. 6.
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without the right of voting., The Council, in inviting con-
tracting States to attend a Begilonal Alr Navigation Meeting
as members, normally bases its decisions on considerations
such as those of States having territory in the region, or
intending to operate or operating in the region, or States
providigﬁ facilities for intermational air navigation in the
region. The Council has delegated the authority to invite

165 .
States to its President.

The Air Navigation Regional Meeting formally reports
to the Council%66The Council, however, has authorized the Com-
mission to review the ",,.recommendations emanating from the
meeting....%67The Commission then submits those parts of the
regionalnreport requiring iggion by the Council accompanied

by its own recommendations.

The discretion of Regional Alr Navigatlion Meetlngs

in formulating Begional Plans is subject to three conslidera-

tions:

(a) Geographical - recommendationg of the Meeting may refer
169

only to States within the region;

164
ICAO Doc 6655, C/758(21/3/49), p. 7. See also C-Draft Minutes,
§g§(2)(15/1o/51), paragraph 60, p, 20.

Ibid.
166

167
168

Ibid,
169

ICAO Doc 7214-C/831/1(11/11/52, Part I, Section XIII,
ICAO C-WP/2040, Appendix 'A!, paragraph 3.5 .

ICAO A10-WP/17, TE/3(20/3/56), De 3.
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(b) BRegulatory - recommendations of the Meeting must conform
with Standards and Recommended Practices and Procedures; and
(c) Organizational - some Council members hold the view that
Regional Air Navigation Meetings cannot reject decisions of

171
the Council.

In order not to hamper discussion in Beglonal Alr
Navigation Meetings and to promote exchange of frank views,
the following provision was included in the !'Directives to
Regional Air Navigation Meetings!':

When recommendations require a Member to provide, develop
or maintailn and operate air navigation facilities, the
acquiescence of the representative at the meeting shall A
not be considered binding on the Member. A recommendation

shall only be considered a commitment after approval by
Council and acceptance by the Member, 172

The States_participating.in a Regional Air Navi-
gation Meeting are under statutory obligation to contribute,
in so far as they find it practicable, to the promotion of
alr navigation by virtue of Article 28 of the Convention.
Paragraph (a) of this Articie refers to Standards and Recom-
mended Practices and Procedures, while paragrsphs (b) and (c)
can easlly be interpreted as refefring also to recommendations
of Begional Air Navigation Meetings adopted by Council. The

adoption by Council of such recommendations might be considered

170
ICAO Doc 7214-C/831(11/11/52), Part II, paragraph 2.

171 o

- ICAQO Doc 5704, C/675(24/6/48), paragraph 48, p. 9.

173

ICAO Doc 7214-C/831(11/11/52), Part II, paragraph 4,3 .,




action by the Council under Article 69 of the Convention.

The Reglonal Air Navigation Meeting is a more coOm-
posite enterprise than the Division type meeting, having to
face a variety of technical problems existing in the reglon,
The following outline constitutes the normal structure for
a full scale Regional Air Navigation Meeting:

1. The plenary meeting.

2. A general Committee,

3. Subcommittee (1).

k, A steering Committee.

5. AGA Committee,

6., Alr Traffic Control Committee,

7. Communications Committee,

8. Meteorology Committee,

9. SAR Commlttee%'?3
It should be noted that not all Reglonal Air Navigation Meet-
ings follow this structure, some of them not being full scale
meetings. In other cases additional committees, or committees
other than those listed above, may be established, The Coun-
cil has authority to instruct the general Committee to estab-

174
lish specific committees.

From a structural point of view, Subcommittee (1)

is the most interesting body. It was devised pursuant to

ICAO Doc 7214-C/831/1, Section IX, pe 7.
Ibid., p. 8. |

174
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.

an Assembly resolution. By the terms of this Resolution,
Subcommittee (1) has a higher statms.than the technical com-
mittees, its terms of meference being:
esef(a) to supply a co-ordinated plan for operational and
technical requirements to specialist committees for thelr
consideration and development in detall;

(b) to desal with matters that cannot adequately be dealt
with by any specialist technical committee alone;

(o) to supply advice to technical committees on opera-
tional and navigational matters during the meeting;

(d) to ensure that the documents reaching the General
Committee conform to a co-ordinated regional plan. 176

Another Assembly resolutioi?grought about a shift
of emphasis which consequently resulted in a change of struc-
ture of Reglonal Air Na#igation Meetings. The traditional
Meeting with all its committees became less frequent, since
it was found more appropriate to convene special Reglonal
Air Navigation Meetings. The same factors that contributed
to a change in the Division type meetings affected the con-
cept of full scale RBegional Air Navigation Meetings as well.
The Assembly expressed this change in policy giving the fol-
lowing reasons:"...the standard current form of agenda and
structure of major regional air navigation meetings were
developed to provide for the initial preparation of regional
plans,..regional plans aiﬁénow approaching a substantial

measure of stability...." Hence the Assembly directed,

175 - N
s First Assembly Resolution Al-36, ICAQ Doc 7670, p. 29
17

177
178

Ibid., ‘
Seventh Assembly Resolution A7-11, ICAO Doc 7670, p. 209.
Ibid., preamble
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because of reasons of efficiency and economy, that:

‘eeethe Council continue to give emphasis to improving the
efficiency of the regional planning activities of the Organi-
zation by:

(1) ensuring that the agenda of regional air navigation
meetings 1s established on the basis of known or anticlipated
problems in the region;

(11) ensuring that the need for, and the composition of,
a regional alr navigation meeting be determined in the light
of the agenda so established;... 179
(1iv) arranging to hold meetings of limited character....-

This means that the scope of the meetings and of their com-
mittees would depend on the range of existing and anticipated
problems. This arrangement makes Regional Alir Navigétion
Meetings structﬁrally very flexible, allowing them to vary

from region to region and from meeting to meeting.

A fufther organizational de#eIOpment involved the
convening of special meetings to deal with problems affect-
ing more thén one regioi?O.These problems are not worldwide,
but are similar in more than one region, In such cases
a Joint meeting would prevént unnecessary duplication of

work and promote uniform solutions,

The powers and funoctions of the Commission with
respect to Begional Alr Navigation Meetings are not as wide
as in the case of Division type meetings, but the Commission
nevertheless retains a good deal of control, The doctrine

of 'inviolability', practiced in the days of the Air

179

Tenth Assembly Resolution Al0-22, ICAO A10-WP/148, P/15
(16/7/56), paragraph (2)(b), p. 16. See also Resolution
Ag—ll, ICAQO Doc 7670, p. 209,
180

Resolution Al0-22, paragraph (2)(b)(v).




Navigation Committee with regard to Divisional reports, 1is
still traceable in the Commission's attitude to Regional Alr

Navigation Meeting reports.

The Commission can determine the scope and structure
of a Begional Air Navigation Meeting through its power to
approve the agendz of the Meetiné?l The agendg approved by
the Commission is usually the final one, with the following
qualification: "Subject to the agreement of two-thirds of the
Members present, the General Committee may add items to the
agenda of the committees but the items shall be restricted
to the asccomplishment of the purpose of the meeting].-§2 As in
the case of Division type meetings, the Commission initlially
draws up a provisional agenda. Since 1952, the Commission
has normally submitted the provisional agenda to States for

comments, and only after reviewing such comments has drawn

up the final agenda of the Regional Air Navigation Meeting.

Additional functions of the Commission include the
approval of the geogrephlcal area to be covered by the Meet-
ing, 1ssuing'tnstructions regarding the documentation needed

for the Meeting, and issuing directives ",..for the conduct
181

182

ICAO Doc 7162(revised),_C/852(4/?/51), paragraph 1l.3.4 ,

ICAQ Doc 7214-C/831/1(11/11/52), Section X, p. 8, A
parallel provision exists with respect to Technical
Meetings: see Doc 7689, paragraph 6, p. 12, In neither
case does this qualification restrict the power of the

Commission, since these meetings may not omit agenda
items.
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of the meeting additional to the standing directives approved
183
by the Couneil."

The need for and convening of a Regional Air Navi-
gation Meeting are largely dependent upon the consideration
of the Commission. Although the Commission is not authorized
to convene any of the téchnical meetings, its terms of refe-
rence provide that it "Advise the Council on the need for
regional and speciai meetings on the development and coor-
dination of air navigation services, recommend times and
places for such me%gﬁngs; and approve their agenda and plans
for documentation;". The link between Reglonel Alr Navigation
Meetings and the Commission becomes even more significant in
the matter of the Meeting's recommendations. Although the
Meeting is under duty to submit its report to the Counci%?S
it is the Commission that examines it prior to deliberations
in the Council., The Commission may take action on the report
only with respect to those parts on which it was authorilzed
to do so by Councii?6 The Commisgion, however, camnot change
recgggendations but méy only express its attitude towards

them, The Commission functions in an advisory capacity, very

much in the same way as 1n the case of Divisional reports,

183
ICAO C-WP/2040, Appendix 'A‘, paragraph 3, as amended by
Council,

184
8 ICAO Doc 7162(revised), C/825(4/7/51), paragraph 1.3.4 .
185
86 ICAQ Doc 7214—0/831/1(11/11/52), Section XIII, p. 10.
1
8 ICAO C-WP/2040, Appendix 'A!', paragreph 3.5 .
187

ICAO AN-WP/MIN, XI-15(3/11/52), paragraph 22, p. 69.




73

In reviewing Reg;onal Air Navigation Meeting reports,
the Commission applies three<pfinc1ples as criteria for its
recommendations., These prinoiples are:

1. Coordination of the recommendations of Meetings of differ-
ent regioni?8 The philosophy underlying this approach is that
one of the aims of the Organization is uniformity in alr navi-
gation, It is understandable, however, that complete uniformi-
ty 1s unattainable at present, as is indicated by the very
existence of regions,

2. Determination of the action to be taken on the recommenda-
tions, The Commission then advises the Council accordingl??9
3+ Clarification of ambiguous recommendationé?o This is nor-
mally done by contacting States that participated in the

Regional Air Navigation Meeting.,

The reports of the Meeting'!s committees, reviewed
by Subcommittee (1) and approved by the General Committeé?l
meke up the final report of the Meeting. Changes, however,
are planned so as to make the final report a consolidated

one and not merely a compilation of the committees' reports,

Although the Reglonal Air Navigatlion Meeting 1is

T88
8 ICAO Doc 6913-2, C/802-2(14/10/49), paragreph 18, p. 27.

189

Ibid,
190

Ibid.
191

ICAO Doe 7214-C/831/1(11/11/52), paragraph 6.2, p. 14,
192

ICAO Al0-WP/17, TE/3(20/3/56), paragraph 12, p. 3.
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primarily concerned with exclusively regional problemé, its
contribution to the worldwide orgenization of air navigation

is of great importance. The procedures recommended by Begional
Air Navigation Meetings often lead to the amendment of Annexes
by indicating the inadequacy of the latte%-?3 Regional proce-
dures have also a definite effect on the worldwide Procedures
for Alr Navigation Services(PANS), the Supplementary Procﬁdures
(SUPPS), in effect, being ",..regional additions to PAN%?"

Some of these regional procedures, with the elimination of
differences between the regions, are gradually being evolved .

195
into worldwlide PANS, _ .

Regional meetings organized for the purpose of
implementation, and of a limited scope, may also be inltlated
and. convened by the affected States, The Tenth Assembly was
strongly in favour of such measures, resolving:

That the holding of meetings, whether initiated by contract-
ing States or convened by the Council, which are confined to-
implementation problems affecting two or more States, should

be encouraged where no other effective and timely means are
available...., 196

193 ‘ .
ICAO C-WP/673(7/6/50), Appendix ‘'A%, p, 7.

194
ICAO Doc 6913-2(14/10/49), Aumnex 'A', paragraph 3, De Ls,

195
Log ICAO C-WP/673(7/6/50), Appendix 'A', p. 7.
9 : .
Tenth Assembly Resolution Al0-24, ICAQO Al0-WP/148,
(p/15)(16/7/56), clause (5), p. 18.
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C. THE REGIONAL OFFICES

The Regional Offlces are, in effect, agencies of
the Organization in the regions. The functions of the
Regional Offices were broadly defined as follows:
+e.the activities of the Reglonal Offices should be directed
primarily towards regional technical matters in the field of
ailr navigation;
«+.the Coumcil be authorized to agree,..to the use of Reglonal
Offices for other purposes, in so far as this would speed the

study of reglonal questions and facilitate working co-operation
between the Contracting States. 197

The Assembly itself expanded the functions of
Reglonal Offices by providing "That the Regional Offices
should participate in the informstion programme to the extent
practicable without interferencelwith the performance oflggeir
primary duties connected with ai# navigation matters...."

|

A more specific functi%n of the RBegional Offices
was emphasized by the Assembly 1% enother resolution, instruct-
ing the Coumcil to further devel&p ",..the technical resources
of the Regional Offices with the;object of giving States 199
greater assistance with their 1mb1ementation problems...."
A later resolution of the Assemb#y, Superseding the above
resolution, re-emphasized the primary function of Reglonal

Offices to assist States in the begion to solve their
i
197

198

|
First Assembly Resolution Al}lé, ICAO Doc 7670, pe. 16.

First Assembly Resolution A1§-15, ICAO Doc 7670, p. 16.
199 ;
Seventh Assembly Resolution A7-12, ICAO Doc 7670, p. 211.
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200
implementation problems. The implication in these resolutions
is that the functions of the Regional Offices are primarily
technical. Not all members of the Commission and of the
Council, however, were in complete agreement as to the exclu-

201
siveness of these functions.

The representative df the United States on the
Commission pointed out that full use of Regional Offices

could be achieved only followlng their adequate staffing and
202
organization, Economical consideraticns and tendencies to

centralize secretarial work were detrimental fectors to the
full utilization of Regional Offices. The Assembly recog-
nized tne necessity for s revision of policy and provided:

(b) That the staff of the Regicnal Offices...should be enabled
to carry out more frequent visits of adequate duration to
States, when such visits are necessary or requested, to assist
them with their implementation problems;

(c) That the resources of...the Regional Offices...should be
adeguately distributed smd strengthened.... 203

The Regional COffices, operated by the Secreﬁariat,
20
receive their directions from the Secretary General. 1In

matters of policy, however, the decisions are made by the

Commpission, Council and Assembly, and not by the Secretariat,

200

Tenth Assembly Resolution A10-26, TCAO Al0-WP/148, P/15
(l$/7/56), clause (2)(a), p. 20.
20
ICAO AN-WP/MIN, XV-6(5/3/54), p. 26.
202
Ibid,
203
5 Tentn Assembly Resolution A10-26, clause (2).
20
ICAO AN-WP/MIN, XVIII-31(28/4/55), para. 3, D. 2.
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Hence, the main function of Reglonal Offices 1is
implementation of regulatory material and regional plans
in the region. Regional Offices act as technical advisors
to States in the region tc which they are accredited. With-
in the broader function of assisting States in the implementa-
tion of regulatory materisl, the Regional Offices concentrate
on the implementation of regulatlions concerning facilitiles,
that is, technical regional plani?S Though it is the function
of BRegional Offices to z2ssigst Stztes in the 1mplementation6of
worldwide regulatory material, such as Standards and PANg?
"e..the task of implementing regional plane for air naviga-
tion facilities and services should receive priority...%27
This approach conforms to the general approach of the
Organization and its »nolicy that technical leglislation had
come to a noint of stébilization and that the accent should

be put on implementation., The same trend is also evident

with respect to Annexes,

At vresent, five Regional Offices are in exlistence.
The areas covered by them do not coincide with the air navi-
gation regions, The Regional Offices and their respective

areas are ag follows:

205
‘ ICAO Al0-WP/18, TE/4(20/3/56), pare., 3, D. 2.
20
TCAO Al0-WP/148, P/15(16/7/56), Resolution Al0-27, p. 21.
207 '

Seventh Assembly Resolution A7-12, preamble, ICAO Doc 7670,
?. 211, This Besolution was superseded by Tenth Assembly
Resolution Al0-26, ICAQ Al0-WP/148, P/15(16/7/56), p. 20.
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European and African Offlce, Paris -~ European-Mediterranean
and North Atlantic

Middle East Office, Cairo - Africa-Indian Ocean
and Middle East

South American Office, Lima - South America/South

- Atlantic

Far Bast and Pacific Office, Bangkok - South East Asla and
Pacifle

North American and Caribbean Office, 208

Montreal - Caribbean.
The above division represents areas to which the Reglonal
Offices are assigned for follow-up action anrnd implementatlion

of regional plans,

A Regional Office, in taking follow-up action on
reglonal plans, acts in many ceses as an agent of another Office.
The following is an 1llustration of such a case:

Paris Office, for example, may consult with the States to which
1t is accredited on matters relating to any of the eight re-
gional plans, but except in the case of the EUM and NAT Reglon-
al Plans, the results of such consultation will be passed to
the Office primarily responsible for the regional plan con-
cerned. Similarly the other four Regional Offices may deal

with the States to which they are accredited on matters relat-
ing to any or all of the regional plans., 209

The initial reports of cases of non-implementation
and serious deficiencies originate in the Regional Offlces
and constitute an important source for the reviews of the Com-

mission under the 'Programme for the Isolation and Elimination

208

ICAO Al0-WP/18, TE/4(20/3/56), paragraph 4, p. 2.
209

Ibid.
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of Serious Defilciencies in Implementation of Regional Plans!'.

Whenever a 'deficilency! is found by the Commission not to be
serious enough to warrant special attentlon by the Secretary
General or by the Council, it is normally referred to Reglonal
Offices and brought to the attention of the States concermed.
The study of deficiencies affects worldwide regulations as
the following passage indicates:
«osthe Council should continue, and should make every effort
to improve the effectiveness of, the programme for the isola-
Tion and elimination of serious deficiencies by:

(1) studying the deficiency reports with a view towards

developing improvements in the Standards and Recommended Prac-
tices.,ses 211

D. THE BEGIONAL PLAN

A Regional Plan is a plan developed by Reglonal Alr

Navigation Meetings and approvefd by the Council, listing the

requirements in the region necessary to ensure safe, regular

and efficlent air navigation service and facilities,

Regional plans may be broadly divided into those
parts that deal wlth facilities and services in the region,
and those dealing with Supplementary Procedures (SUPPS).

The Commission, however, agreed that the SUPPS are not a part

of regional plans, since the latter are largely concerned

212
with facilities as distinct from procedures. This lack of

210

ICAO Doc 7361-9, C/858-9(26/3/53), Directives, para. 2.3 .
211

ICAO Al0-WP/148, P/15(16/7/56), Resolution Al0-25, p. 19,
212

ICAO AN-WP/MIN, XIX-2(20/5/55), para. 20, p. 8.
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clarity in terminology does not create practical difficultiles,
since the amendment of SUPPS is governed by one set of rules,
and those of Regional Plans by another, which 1s published
separately., The SUPPS will be discussed separately in the
chapter dealing with the Organization's technical regulatory

material.

Regional Plans must be in conformity with Standards
and Recommended Practices and Procedure§}3and their purpose
is to serve international air navigation within the region.
However, the developments and improvements in air navigation
facilities in the region have a definite affect upon the deve-
lopment of Standards and Recommended Practices and Procedures.,
Adversely, the latter provide the framework into which the
Begional Plans must fit. The Assembly recognized this rela-
tionshlip in the following clause, resolving:
That the effect of changing requirements and of improved
techniques on the Standards, Recommended Practices and Pro-
cedures be kept under review, and that these be amended as
necessary to ensure, inter alla, that they oprovide a sound

basis for the development of regional plans and the provision
of facilities and services, 214

The Regional Plan recommendations provide govermments in the
region with the necessary guldance to assure ",..that facili-
tles and services furmished in accordance with the plan will

form with those of other States anlintegrated system and will

215
be adequate for the foreseeable future,"
213
L ICAO Doc 7214-C/831/1(11/11/52), Part .II, para. 2 and 3.1
21

Tenth Assembly Resolution A10-16, ICAO Al0-WP/148, P/15
él§/7/56), clause (3), p. 11,
1

ICAO Al10-WP/17, TE/3(20/3/56), para. 2, p. 2.
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The integration and coordination of air navigation
facilities, important as these are, are not the prime objects
at which the Regional Plan aims, It 1s rather a remedial
plan designed to correct inadequacies or absence of faclilities
required for safe, regular and efficient air navigation with-
in the region. The corrective measures recommended by the
Reglonal Plan serve the cause of uniformity as well in inter-

national air navigation on a global scale.

Regional Plans constitute the major part of Regional
Alr Navigation Meeting reports, and as such are reviewed by
the Commission. Then, accompanied by the Commission's recom-
mendations, they are submitted to the Council for approval.
Once a Regional Plan is approved by the Council, it assumes
| the status of a Council recommendation under Article 69 of
the Chicago Convention. .States are not even required to re-
port non-compliance with the Regionsl Plan., Thus a heavier
burden of followlng up the implementation of regional plans
falls on the shoulders of the Organization, especially the

Regional Offices.

The Regional Plans, requiring frequent modification,
made it necessary to evolve a flexible method for their amend-
ment., It could not be left to Reglonal Air Navigétion Meet-
ings, slnce such an approasch would have made modification of
the Regional Plans a difficult task, dependent upon the con-

vening of Regional Air Navigation Meetings. Consequently,
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a 'Procedure for the Amendment of the Facilities Portion of
Approved Regional Plang%éwas introduced. The Programme pro-
vided for emendments by means of correspondence instead of
meetings, with a limitation on the extent to which the amend-
ments could go, in that they might not alter the baslc plans
or decrease their stabilit§%7 Resolution A7-11 confined re-
glonal plan amendments to ",,.,modifications such as those
necessitated by changes in airline route pattern, major

changes arising from the introduction of new equipment and
techniques, and the correction of err'or'zs....?%8 The Programme
incorporates this provision. The Council added to this that
"...1t may be necessary to amend specific detaills in the
regional plan, in order that the plan may continue to reflect
the requirements for facilities and servicegl.-2 Resolution A7-11
was superseded by Resolution A10-22, which did not restate

the restrictions quoted above on the amendment of Regilonal
Plans, but instructed the Council to continue to encourage
"...the use of correspondence as a method of keeping regional
plans current...?fo The fact that the Assembly, in the preamble
of the same Resolutionm, recdgnized that ".,.the use of corres-

pondence as a means of keeping regional plans current has

216 :
Approved by the Council on 10 May 1956 (XXVIII-6), see
g?e ICAO A.N.C. Procedural Documents (Montreal 1956), p. IV-1.
7

Ibid.
218

Seventh Assembly Besolution A7-11, clause (2), ICAO Doc
7670, p. 210,
219

Supra, footnote 216,

ICAO Al0-WP/148, P/15(16/7/56), p. 15.
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221
proved successful;" makes plausible the presumption that the
limitations on amendments included in Resolution A7-11 are
still applicable. However, for the sake of clarity, a re-

statement of policy in this matter would have been beneficial.

Orderly implementation of Regilonal Plans calls for
some measure of stability in the plans. The Assembly, recog-
nlzing this need, resolved "That the effect of changing re-
qulrements on regional plans be kept umder review, and that
these plans be amended when it becomes apparent that they

| 222
are not well suited to established operational needs,..."

The procedure for effecting amendments to Beglonal
Plans under the Programme calls for submission of properly
documented amendments to a Regional Office accredited to the
proposing contracting State. The Regional Office ﬁransmits'
the proposal for amendment to the Secretary General, and the
latter circulates the proposed amendment to all the States
in the region for comment. The Secretary General, however,
1s not required to circulate the proposal to States that are
not affected by it. He may also refrain from circulating 1t
in a case where ",,.the proposed amendment conflicts with

established ICAO policy, or,..railses gquestions which the

221
Tenth Assembly Resolution Al0-22, preamble, ICAO ALO-WP/148,

P/15(16/7/56), p. 16,
222

Tenth Assembly Resolution A10-16, ICAO A10-WP/148,
P/15(16/7/56), clause (2), p. 10.
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Secretary General considers should be brought to the atten-
tion of the Air Navigation Comm:tss:ion...‘?%3 The action to be
taken in the latter cases is determined by the Commission,

If a proposed amendment does not encounter opposition, the
President of the Council is authorized to approve the amend-
ment on behalf of the Council. If opposition from contracting
States 1s encountered, the Secretary General consults further
with the States concerned, and 1f the objection 1s not then
removed, submits the proposed amendment to the Commission.
The Commission, if it considers it acceptable, makes iecom-
mendations accordingly. Proposals submitted by IATizare
treated in the same manner, except that, before circulating
them to all interested States, the Secretary General ascer-
tains that the proposal is adequately supported by the State
or States most affected by it. Lack of such support again
entails the Commission's consideration and decision. The
Secretary General himself may also initiate proposed amend-

225
ments which are treated in the same manner as IATA proposals,

Where amendments to a Regional Plan cannot be
effected under the above procedure, the most practical solu-
tion is obtained by:

.o sarranging to hold meetings of limited character more fre-
quently than in the past to deal with specific subjects,

223
4 ICAO A/N,.C., Procedural Documents, p.IV-1.
22
International Air Transport Association,
225
ICAO A.N.C. Procedural Documents, pp. V-1 and IV-2.
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particularly those requiring urgent solution, when such action
will assist in maintaining regional plans in a current condi-

Tion,.ss 226

The broadest amendments to Regional Plans are those resulting

227
from full scale Regional Air Navigation Meetings.

A far more difficult problem concerns the imple-
mentation of Regional Plans., Article 28 of the Chicago Con-
vention enumerates the duties which refer also to Reglonal
Plans, reading:

Each contracting State undertakes, so far as it may find prac-
ticable, to:

(a) Provide, in its territory, airports, radio services,
meteorological services, and other air navigation facilltiles
to facilitate intermational air navigation, in accordance
with the standards and practices recommended or established
from time to time, pursuant to this Convention.... 228
Regional Plans, although not Standards and Recommended Prac-
tices 1n the sense of Annex material, are, nevertheless,
Council recommendations under Article 69 of the Convention,
Unlike Annexes, Regional Plans do not impose upon States the

duty of reporting non-compliance,

Hence a method had to be evolved whereby cases of
non-compliance with Reglonal Plans would be recorded and action
taken thereupon. The 'Programme for the Isolation and Elimi-
nation of Serious Defliciencies in Implementation of Regilonal
Plang%gfulfills this task, Non-implementation of Regional

Plans generally occurs ",,,in States where economic and

226
Tenth Assembly Resolution A10-22, clause (2)(b)(iv).

227
228 See Recommendation A4-Rec.3, ICAO Doc 7670, p. 151.
22 Chicago Convention, Article 28(a).

ICAO Doc 7361-9, C/858-9(26/3/53), Appendix 'A', p. 11ll.
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technical problems deter action by the States...." More spe-
cifically, the factors impeding satlsfactory implementation
of Reglonal Plans are:
«ee(a) lack of effective machinery within a State for adminis-
tering civil aviation;

(b) lack of funds;

(c) lack of trained personnel, both at the directing and
operational levels, 231
The above deterent factors are usually to be found in under-

developed States.

The above Programme mekes the Secretary General
responsible for the study of the state of implementation of
Regional Plans, including the isolation of serious deflcien-
cles. In conducting his studies, the Secretary General 1is
guided by the Commission. Action by the Secretary General
is, however, not limited only to the conduct of such studiles.
He may also act in an executive capacity, being entrusted .
with the carrying out of Council's directives on the elimina-
tion of serious deficlencies recognized by the Council. The
mechanics of the Programme are relatively simple and efficient,
The Secretary General reviews ammually the serious deficien-
cies in the air navigation regions, In collecting his infor-
mation, the Secretary General is assisted by reports from
States in the region, IATA and other international organiza-
tions, and, of course, the Reglonal 0ffices. The Secretary
General utilizes all legitimate sources of information, in-

cluding Hegional Air Navigation Meetings. On the basls of
230

Tenth Assembly Resolution Al10-24, preamble, ICAO Al0-WP/148,
P/l5(l6/7/56) p. 18.

ICAO AlO-WP/18, TE/4(20/3/56), vare. 24, p. 7.
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all information collected and processed, the Secfetary General
submits to the Commission studies of the regions, listing de-
ficiencies., The Commission considers these studies and lists
in a report to the Council those deficiencies which it regards
as serious and thus requiring further action. Once this re-
port is approved by the Council, the Secretary General estab-
lishes contact with the affected States through State Letters,
liaison with the States!' representatives to ICAO, or follow-
up trips from ICAO headquarters or from ICAO Regional Offices.
The Secretary General assumes an even more decisive role sub-
sequently, in submltting concrete recommendations to the Coun-
cll for measures to correct specific deficiencies. As a com-
plementary measure, the Secretary General submits to the Com-
mission an annual progress report for each region, showing

232
the extent and effect of remedial actions taken.

Deficiencies which are not serious enough to warrant
action by the Council are not left untouched. The Commission
directs the Secretary General to emphasize them in his consul-
tations with States, lest lack of early implementation might
convert them into serious deficienciei?3 States were also urged
to take a more active role in the Programme by reporting prompt-

234
ly any difficulties in implementation and serious deficiencles.,

232 ,

233 ICAO Doc 7361-9(open), C/858-9(26/3/53), Appendix 'A?',
i Ibid.,, para. 2.10 .

234

Tenth Assembly Resolutions Al0-24, clauses (3) and (4), and
Al0-25, clause (2)(b), Al0-WP/148, P/15(16/7/56), pp. 18-19.
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The term 'serious deficlency?!, in this context, must
be understood as a case of non-implementation of a specific
requirement included in the Reglonal Plan, It should be noteqd,
however, that the deficiency might be in the Regional Plan it-
self, and often study by the Secretary General discovers such
a deficiency, Remedial action in such a case is not effected
under the above Programme, Once such an amendment 1is legiti-
mately incorporated into the Regional Plan, its non-implemen-

235

tation 1s subject to the above procedure.

The above measures for elimination of serious defi-
clencies are integrated by the Commission and the Secretary
General with measures taken by Reglonal Air Navigation Meet-
ings pursuant to Assembly Recommendation A4-Rec.3 instructing:
That at future regional air navigation meetings greater empha-
sis should be given to the implementation of regional plans
already formed, and deficiencies in the implementation of
regional plans which are vital to the proper functioning of
the plan should be segregated by the regional meeting and

referred to Council for such special action as may be con-
sildered appropriate, 236

Hence, the burden with respect to serious deficien-
cies falls primarily on the Secretary General and the Commis-
sion. The Commission has ",.,.,.2 continuing responsibility
with respect to the planning and implementation of plans for

the provision of air navigation facilities and services, its

235

ICAQO Doc 7361-9(open), C/858-9(26/3/53), Appendix 'A?t,
pagagraph 2,11 .
23

Fourth Assembly Recommendation AL4-Rec,3, ICAO Doc 7670,
p. 151,
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237
role being primarily that of monitor and guide."

A supplementary procedure was adopted, outlining
the administrative steps to be employed under the Programme
and clarifying the method to be employed by the Secretary
Generai?s Under this procedure, States' reports concerning
lack of implementation are to be submitted to the Secretary
General through the Regional Offices. The Regional Offices
are authorized to exerclise their discretion in analyzing
States' reports, determining which cases of non-implementa-
tioh of Reglonal Plans constitute a serious deficiency and
are thus eliglible for consideration under the Programme,

The Regional Offices play théir part also in taking remedial
action under the direction of the Secretary General, prior
to the submission of the study to the Commission. A serious
deficiency is included in a report to the Commission only
after such preliminary corrective action has falled to bear

239
fruits,

The importance of implementing Regional Plans so
as to avoid serious deficlencies was emphasized by the
Assembly in the following Resolution:

(3) That when a contracting State, having explored all methods
and means for implementing the regional plans with which it

1s concerned, pursuent to Article 28 of the Convention,

R37 ~
ICAO Doc 7361-9(Open), C/858-9(26/3/53), Appendix ‘A!',
varagraph 1,1 ,.

238

239

ICAO Doc 7617-1(Open), C/884-1(13/9/55), Appendix 'A‘,
Ibid,
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experiences difficulties which hinder implementation by that
State, it should report accordingly to ICAO, and with respect
to those items which might become seriocus deficiencies 1if not
implemented it should request assistance from ICAQ;

(4) That States should be urged to plan their intermal imple-
mentation programmes so that priority is glven to those 1tems
which are of such a nature that lack of implementation will
likely result in serious deficlencies,... 240

An additional measure designed to secure compliance
with Regional Plans is the Commission'!s comprehensive annual
review of implementation in each region, conslisting of three
parts:

‘1. Consideration of a report on the status of implementation.
2, Consideration of a list of all reported deficiencies.
3. Consideration of a progress report on all serious deficien-

241
cles acted upon by the Council, including those eliminated.

The whole approach of the Commission and the Secre-
tary General to the problem of serious deficiencies must be
realistic and practical. The studies are expected to be limit-
ed in time in order not to render the results obsolete by the

242
time the task is completed.

Should the implementation of Regional Plans encowmter
‘insurmountable difficulties, a prospective solution 1is provided
240 _ _

. Tenth Assembly Resolution A10-24, ICAO A10-WP/148, P/15
(16/7/56), p. 18.
2471

ICAQO Doc 7617-1(Open), C/884-1(13/9/55), Appendix 'A?,
pﬁragraph 5.
242

ICAO Doc 7361-9(Open), C/858-9(26/3/53), paragraph 1.5 .
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in Articles 70, 71 and 74, which enable States to utilize
economic and technical assistance from the Organization, in
order to establish the required facilities and thus overcome
serious deficiencies. The Assembly restated this possibllity
in resolving:

(¢) That the Council should continue, and should make every
effort to improve the effectiveness of, the programme for the
isolation and elimination of serious deficiencies by:
«ee(111) employing, should the situation so require, the
seversl means provided in Chapter XV of the Convention, as
well as utilizing other available means of assisting States
through the United Nations Expanded Progremme of Technilcal
Assistance, technical advice and expert assistance from the

Reglonal Offices, and the training activities of the Alr
Navigation Bureau. 243

The systems evolved to secure implementation of
Reglonal Plans were highly effective, but, as one report
~stated, ",,.1t cannot be said that overall implementation
is keeping giﬁe with the development of intermational civil

. aviation...."

It is, therefore, evident that the Commission's
powers with respect to Regional Plans are mostly of an ad-
visory character. It is the Council which takes action where-
ever necessary, and RBegional Plans formally gain status only
after adoption by the Council. The Commission, however, exer-
clses, within the.framework of the Organization, powers which

lead to intermal action, It directs the Secretary General

243
Tenth Assembly Resolution Al0-25, ICAO Al0-WP/148, P/15
éﬁ2/7/56), pp. 19-20.

ICAO Al0-WP/18, TE/4(20/3/56), paragraph 23, p. 7.
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in his efforts to secure implementation of Regional Plans,
and determines what is to be considered a serious deficiency
in implementation and submitted as such to the Council, It
should be remembered that the list of serious deficlencles
acted upon by the Council is the consequence of the exercise
of discretion by the Commission. The power to determine what
a serious deficiency is, in the sense of making it a recom-
mendation to the affected State, lies exclusively with the
Council. Nevertheless, the role of the Commission is almost

decisive,

The annual review of implementation in each region
conducted by the Commission constitutes a major effort to
improve air navigation and it may rightly be said that the
Commission carries the bulk of the work in the promotion of
alr navigation in the region at all stages. It has attalined
the necessary degree of flexibllity essential in the fast
changing world of aviation, gradually developing a long-sighted
policy which will anticipate changes and stabilize the reglon-

al regulatory material of air navigation.




CHAPTER VI, TECHNICAL REGULATORY MATERIAL

A, ANNEXES

Arnmexes, that is, Intermational Standards and Recom-
mended Practices, are the Organizstion's regulatory material
of the highest status. The adoptién and promulgatlion of
Annexes are governed by the Convention, Article 37 of_the
Convention provides for the nromulgation of Annexes as follows:

Each contracting State undertskes to collaborate in securing
the highest practicable degree of uniformity in regulations,
standards, orocedures, and organization in relation to air-
craft, persommel, alrways and auxiliary services in all matters
in which suvch uniformity will fecilitate and improve air navi-
gation, :

To this end the Internationsl Civil Avistion Organization
shall adopt and amend from time to time, as masy be necessary,
international standerds snd recommended practices and proce-
dures desaling with:

(2) Communications systems and air navigation aids, including
ground marking;

(b) Characteristics of airports and landingc areas;

(c) Bules of the air and air traffic control oractices;
Licensing of operating and mechanical personnel;
Airworthiness of aircraft;

Reglistration and 1dentification of aircraft;

Collection and exchange of meteorological information;
Log books;

Aeronautical maps and charts;

Customs and immigration orocedures;

Airvcraft in distress and investigstion of accidents;

such other matters concerned with the safety, regularity,
efficiency of air navigation as may from time to time
pear appropriate, 245

~
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All but one of the above listed matters are in the
field of air navigation; customs and immigration procedures
may be considered matters of air transport. Hence Annexes

are almost exclusively concerned with air navigation,

245
Chicago Convention, Article 37.
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Even Annexes developed to deal with matters not listed in the
above Article are to fall within the category of air naviga-

tional material,

The responsibility with respect to Annexes rests
with the Council, one of its mandatory functions being the

adoption of Ammexes and notification to all contracting States
246
of the action taken.

The procedure for the adoption of Annexes is also
laid down by the Convention as follows:

(a) The adoption by the Council of the Ammexes described in
Article 54, subparagraph (1), shall require the vote of two-
thirds of the Council at a meeting called for that purpose

and shall then be submitted by the Council to each contract-
ing State. Any such Ammex or any amendment of an Annex shall
become effective within three months after its submisslon to
the contracting States or at the end of such longer period

of time as the Councill may prescribe, unless in the meantime

a majority of the contracting States register their disapproval
with the Council.

(b) The Council shall immediately notify all contracting States
of the coming into force of smy Annex or amendment thereto., 247

The obligétions of contracting States with respect
To Annexes are covered by Article 28 of the Convention appli-
cable to all regulatory meterial referring to air navigation,
Under thls Article, contracting States undertake, in so far
as they find practicable, to implement the technical legis-
lation of the Organization. However, with regard to Standards,

States are under obligation to report deviations, as indicated

246
Chicago Convention, Article 54(1).

247
Chicago Convention, Article 90,




in Article 38 reading:

Any State which finds 1t impracticable to comply in all res-
pects with any such international standards or procedure, or
to bring 1ts own regulations or practices into full accord
with any international standard or procedure after amendment
of the latter, or which deems it necessary to adopt regula-
tions or practices differing in any particular respect from
those established by an international standsrd, shall glve
immediate notification to the Intermational Civil Aviation
Organization of the differences between its own practice and
that established by the international standard. 248

The material of which Annexes are comprised is
.divided into two categories, that of Standards and that of
Recommended Practices, which by definition have different
status, although both of them are applicable in the same
manner and call for the same procedures of adoption and amend-
ment., A 'Standard! by definition is:
.. oany specification for physical characteristics, configura-
tion, materiel, performance, personnel, or procedure, the
uniform application of which is recognized as necessary for
the safety or regularity of intermational air navigation and
to which Member Stetes will conform in accordance with the
Convention; in the event of imnossibility of compliance,
notification to the Council is compulsory under Article 38
of the Convention. 249 ‘
A 'Becommended Practice! is defined in the very same terms
with two crucial differences:
(1) A Recommended Practice 1is recognizéd as 'desirable' for
the safety or regularity of internmational air navigation;
it 1s not recognized as 'necessary!, as is a Standard; and
(2) States are required to ",,.,endeavour to conform in accord-

250
ance with the Convention." The compulsory notification under

248

X Chicago Convention, Article 38.
249

First Assembly Resolution Al-31, ICAQ Doc 7670, p. 26,
250

Ibid.
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Article 38 of the Convention is not mentioned.

Thus, a Recommended Practice may be viewed as of
somewhat lesser importance that a Standard, though both cate-
gories of specifications are embodied in one document termed

'Annex' to the Convention, for the sake of convenience.

Although Standards and Recommended Practices are
designated as Annexes to the Coanvention, it should not be
assumed, once approved and accepted, they acquire a status
similar to the provisions of the Convention. The adoption
of Annexes 1s a unilateral act of the Council, while inter-
national treaties are usually formulated by the signatory
States. Furthermore, Annexes do.not require formal ratifica-
tion by States, their very nature demanding more flexible

methods for their coming into force,

The Convention is not perfectly clear as to the
status of Annexes. The present President of the Council
briefly stated the problems involved in determining thelr
status in this way: |

The attachment of nrovisos on technical stsndards to an inter-
national agreement creates some interesting legal problems.
The permenent Convention will have the form of a treaty; but
nations could scarcely be expected to ratify a document which
might e zreatly changed without renewed reference to the
ratifying authorities. Yet the arts of aircraft design and -
air navigation are constantly develooping, and standards govern-
ing them must obviously be kept highly flexible, Hope of
keeping the standards up to date would disappear if they were
to be incorporated in the Convention and fresh ratifilcation
by all the participating govermments were required whenever

a change were made. The expedient chosen was to give the
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permanent Council full power to adopt, amend or annul tech-
nical ammexes to the Convention at any time by a two-thirds
vote; but those annexes are not to be given compulsive force.
There will be no binding obligation on any mnation to keep to
an international standard. 251

Evidently, Annexes are intermational regulations
of an unusual character. The following elements with respect
to Amnexes should be noted:
(1) Annexes are in no way international treaties requiring
formal ratification.
(2) Annexes are, in effect, recommendations of the greatest
importance directed by the Council to contracting States.
(3) The basic objective of Annexes is to achieve uniformity
In measures promoting safety, regularity and efficiency in
alr navigation on a worldwide scale,
(4) Although Annexes have no- compulsive force, States are
obliged to report to the Council any departures from Standards.
It is doubtful whether the same obligation exists with respect
toc Recommended Practices.
(5) Annexes may be annulled or amended by the Council unila-
terally. This is another »oint indicating that Annexes are
not international tresties, the latter not being instruments
which can normally be revoked unllaterelly by one of the
partlies.
(6) Anmexes come into force three months after being submitted

to contracting States, "..,or at the end of such longer period

251

Edward Warner, "The Chicago Air Conference," Blueprint
for World Civil Aviation, Publication 2348, Conference Series 70,
Department of State (Washington, 1945), p.24.
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of time as the Council may prescribe, unless in the meantime

a majority of the contracting States register their disapproval
with the Councii?% It is noteworthy that disapproval of an
Ammex has to be aotiQely demonstrated, and that lack of res-
ponse from a State may be interpreted as tacit agreement.

It is, however, not clear whether silence on the part of

States impliek acceptance of the Anmnex or whether disapproval

of an Annex 1s the same as a departure under Article 38 of

the Convention.

Let us examine first the gquestion of when an Annex
'becomes effective! and what this term implies, Article 90
of the Convention presents a difficulty in this respect,
since it 1s inconsistent semaentically regarding the use of
the term applying to the time an Ammex becomes formally
effective, Paragranh (a) of the Article uses the expression
'become effective!, while paragraph (b) of the same Article
decrees that "The Council shall immediately notify all con-
tracting States of the coming into force of any Ammex or
amendment theretg?% This discrepancy presents a problem as
to the intention of the drafters of the Convention., Does
the term 'become effective! in paragraph (a) mean that an
Annex formally comes into force after the lapse of time spe-

cified in that paragraph, independently of Council notifica-

tion to contracting States, or is such notification an essential

252
253

Chicago Convention, Article 90(a).

Ibid., Article 90(b),
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element? The Commission was of the opinion that both terms
used were identical in their meaningéu If this is the casse,
paragraph (b) has no effect on the validity of an Annex
adopted by the Council pursuant to paraéraph (a) of Article 90,
constituting only a directive to the Council. The 'Revised
Form of Resolution of Adoption of an Annex' adopted by the
Counci§5gonsiders the terms 'become effective'! and 'coming
into force! 1g§2tica1, discarding the latter term and employ-

ing the former,

The question of how and when contracting Stetes
should report to the Councll departures from Standards was
another point that required clarification and a practical
solution, Article 38 provides that States "...shall give
immediate notification to the Intermatlional Civil Aviatlon .
Organization of the differences between its own practice and
that established by the international standarczl'?Z The Article
leaves us 1in darkness as to the meaning of the word 'immedi-
ate!'. Does it mean that States shoﬁld report differences
promptly after adontion of an Annex by the Council, or only
after the Annex becomes effective? The Council recognized
the difficulties involved for contracting States by estab-
lishing an additional date, the date of applicability of the
Standards and Recommended Practices included in the Anmex.,
254

ICAO AN-WP/MIN, VII-10(25/6/51), paragraph 23.
255 ICAO Doc 7361~15(Open), C/858-15(23/4/53), Appendix 'A!,
256199.
257

Ibid., paragraphs 2 and 4(1i).
Chicago Convention, Article 38.




100

A different date of applicability might be set of each sepa-
rate Standard and Recommended Practice. This method was
devised in order to avoid the reporting of differences by
States for the sole reason that the latter found the time

allotted for implementation insufficient.

Article 38 of the Convention lists three cases of
non-compliance requiring notification, as follows:
(a) Non-compliance resulting from a State finding it "*...1im-
vpracticable to comply in all respects with any such interna-
fional standards or procedure...?§8
(b) Non-comnliance resulting from the inability of a State
"...to bring its own regulations or nractices into full accord
with any intermational standard or onrocedure after the amend-
ment of the latter...%%9
(c) Non-compliance resulting from adoption by a State of

regulations differing from those established by an Interna-

tional Standard.

Unfortunately, this important Article 1s worded in
a way which renders 1t unclear., Case (b) above refers to
amendments of Intermational Standards and Recommended Prac-
tices, which are dealt with later in this section. Presuma-
“bly, notification is required under cases (a) and (b) when-
ever a departure from 'international standard or procedure'
258

Chicago Convention, Article 38.

259
Ibid—.
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occurs. Case (c) requires notification only where the depar-
ture occurs with respect to an 'international standard'. The
Conventlon does not define intermational standards and pro-
cedures, Neither does it define Recommended Practices,

Hence we'must presume that their definition was left to the
Orgaenization, The Organization did adopt definitions of
Standards and Recommended Practicegégnd the question now
arises whether we should read case (c) as impolying that noti-
fication of differences 1is required only when the departure
is from 'Standards' as defined by the Organization, or whether
the term '1ntérnational standard' does not have any specifid
technical meaning but refers to technical regulations ofithe
Organization in general. A practical solution was found by
specifying which regulations required notificatiOn of differ-
ences and which differences should be reported. A further
simplification was the introduction of a practice that makes
notification a general requirement for Standards and Recon-
mended Practices and Procedures for Air Navigation Services,
whenever such departures affect the safety or regularity of
international civil aviatioi?l Even Supplementary Procedures
require notifioation, though they canmot be consldered as

262
international in character,

260 :

First Assembly Resolution Al-31, ICAO Doc 7670, p. 25,
and see also supra p. 95. ,

261 .

ICAO Doc 7037-3, C/814-3(19/9/50), para, 34, p. 38, and
ICAO Doc’ 7361-15(0Oven), C/858-15(23/4/53), Appendix 'A?,
para, 4(i11).,

262

Tenth Assembly Resolution Al0-24, ICAO Al0-WP/148, P/15

(16/7/56), preamble, para. 2, and clause (3).
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Pursuant to resolutions of the Assembly, simplified
rrocedures for the reporting of differences were evolved.
Anmexes were to be accompanied by a memorandum ",,..analyzing
the types of differences to be feported and indicating the

264
form in which the notification of differences was desired.,"

It should be stressed that the notification of
differences, in itself, does not constitute a rejection of"
a Standard, but serves more as a point of information, en-
abling States and the Organization to learn to what extent

uniformity exists and where, geogranhically, departures occur,

The question of notification of differences ls
closely connected with the implementation or non-implementa-
tion of ICAQ's regulations. For some time the Organization
adhered to the view that non-notification of differencgé
should be interpreted as acceptance of its regulation§.5
Although such an interpretation is correct in the case of
registering disapproval with an Annex under Article 90 of
the Convention, where lack of response from States may be
taken to mean tacit acceptance, there 1s no reason to think
that the same reasoning applies to Article 38. The Commis-
sion rightly emphasized this point in commenting that the

"...present practice of accepting non-notification of

~-

263

First Assembly Resolution Al-30, and Seventh Assembly
Rgiolution A7-9, ICAO Doc 7670, pp. 24 and 208,
2
65 ICAO Doc 7464-8, C/871-8(24/3/54), para, 38, p. 103.
2
ICAO Doc 7037-3, C/814-3(19/9/50), para. 3%, p. 38.
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differences 2as eviience of compliance with an Annex was
266

regarded as unsow:id...." The Commission followed this ob-
servation by evolvinz a procedure for the notification of
differences which, at least with respect to Standards relating
to facilities, required States to revort compliance or non-
compliance. "The Commission's view was that in respect of such

Standards a State's obligation ﬁnder Article 38 was merely ¢
267
to notify whether it intended to comply or not to comply...."

Proposals for amendment of Annexes are acgepted by -
268
the Commission only after full agreement 1is secured, an%
209

involves extensive consultation with contracting Steates,

Acceptance of Standards and Recommended Practices
does not necessarily imply their consequent implementation,

States may wholeheartedly agree with the nrinciples embodied
270
in an Annex, yet find themselves unsble to comply with thewm,

Sometimes States lack the knowledge of how to lmplement an
Annex and to assess its economic and technical aspects. The
following paragraph illustrates the case:

It 1s not always a simple matter for States with small adminls-
trations, where one person often carries responsibllities in

266
Iviaqd,
267
ICAO Doc 7464-8, C/871-8(24/3/54), para. 38, p, 103. See
also Tenth Assembly Resolutions Al0-27 and Al0-29, ICAO Al0-WP/1A48,

gé%5(16/7/56), pp. 21 and 23,
ICAQ AN-WP/MIN, V-5(11/10/50), vera. 6, », 40,

269

ICAO AN-WP/MIN, XVI-7(6/7/54), para., 6, p. 38.
270

ICAO Doc 7564, A9-P/2(27/4/55), p. 29.
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several technical fields, to determine nrecisely what the
various Annexes and Standards and Procedures involve in terms
of the administration, provision and cost of technical per-
sonnel enulpment and facilities. Perhaps more important, 1s
the difficulty experienced in such States in assessing the
trend of these reguirements to avoid expenditures on facllities
that may not have a clearly defined and adequate period of
utilization, Uncertainty on any of these points causes a
delay in implementation and is often a reason for failing

to ask for assistance, 271

Difficulties which hamper States'! implementation

of Standards =nd Recommended Practices are the same as thoée
272
that are detrimental to the implementation of Regional Plans.

The Organization's work dees not stop with the promulgatlon
of regulatory material, but is followed by a phase of assist-
ance in implementation, The Assembly formulated a policy

of priority in assisgtance, resolving:

That primary emphasis be placed upon assisting States in the
application of Standards, Recommended Practices and Procedures
in the fields of Aerodromes and Ground Aids, Communicatlouns,
Meteorology, Air Traffic Services, Aeronautical Information
Services and Search and Rescue, including the Personnel Licen-
ging and Training aspects of those fields, 273

Assistance to States for the implementation of Standards and
Recommended Practices comes mainiy from the Air Navigation

Bureau of the Secretarizat and the Regilonel Offices. The policﬁ
27
for assistance was broadly outlined in an Assembly Resolution.

The Convention also provides for economic and technical

271

ICAO Al0-WP/20, TE/6(20/3/56), vara, 2.1.2, D. 3.
272

Supra
273

Seventh Assembly Resolution A7-10, clause (2), ICAO Doc
7670, D. 209,
274

Tenth Assembly Resolution A10-27, clause (1), ICAO
AI0-WP/148, P/15(16/7/56), vn. 21,

n., 86,
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assistance to be granted by the Organization upon the request

275
of a State,

The develonment of Annexes has beeg discussed in
27
the chapter dealing with technical meetings. A few additional

remarks, however, will serve to further clarify this matter.

An Annex is a product of careful and prolonged efforts
on the part of seversl of the deliberative bodies of the
Organizat10§?7 It requires constant coordination between
Divisions, where Amnexes normally originate, the Commission,

contracting States, the Secretariat, and finally the Council,

"the adopting agency of the ICAO,

The Annexes, developed and adopted through a pro-
cess of meticulous and lengthy deliberations and examinations,
frequently imposing costly economic and administrative bur-
dens on contraching States, cannot be changed and revised
often, lest its implementation mnever be effected. On the
other hand, progress in aviation and air navigation cannot
be conditioned by the state of the technical regulatory
material adopted. The adverse is the case, for it is legls-
lation which follows normally changing conditions. This
sltuation breeds two tendencies which are seemingly in con-

flict, the need for stability, and the inevitable changes

€72
) Chicago Convention, Articles 70, 71 and 74.
27

Supra p. 50.
277
ICAO Doc 7215-AN/858(1951), Introduction, p. 1,
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278
and technical progress in international aviation,

Admittedly, this situation is something of a dilemma.
Both tendencies have to be carefully weighed and the solutlon

must be practical and attainable by contracting States.

The Seventh Assembly, stating that "...there is a
need to maintain a correct balance between the stability of

International Standards, Recommended Practices and Procedures

279
and keeping their provisions up to date;" resolved:

(1) That, pursuant to Recommendation Al4-Rec.4 of the Fourth
Session of the Assembly, amendments to Intermational Standards,
Recommended Practices and Procedures be limited to those
significant to the safety, regularity, or efficiency or inter-
national air navigation and that editorial amendments be kept
to the essential minimum; v
(2) That, with respect to amendments to International Standards,
Recommended Practices and Procedures of a regulatory nature,
the Council establish a programme for the application of such
amendments, so that the relevant national aeronautical regu-
letions of Contracting States will not require to be amended
more frequently than at intervals of one year, and that depart-
ures from this policy be made only in exceptional circum-
stances., 280

Inclusion of material in an Annex is governed, as
the above Resolution states with regard to amendments, by con-
siderations of safety, regularity or efficiency, but 1t should
be noted that, although the oriterié are clear, no material

would e considered for inclusion in an Annex unless it 1s

278
For complete discussion of this matter, see ICAO AL0-WP/19,
32/5(20/3/56).
9
Seventh Assembly Resolution A7-8, ICAO Doc 7670, p. 208.
280
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deemed mature, Maturity of material can be a question of

timing, economic practicability, political considerastions,
or good prospects of compliance., Often, material considered
not yet mature enough for inclusion in Annexes would be in-
cluded in secondary technical regulations such as Procedures

282
for Air Navigation Services or Supplementary Procedures,

Annexes, when developed on the Division level, con-
stitute a compromise between different national views and
economic capacities. Thus Annexes establish minimum require-
ments, often below the requirements laid down by national
regulations of some States, but this is the price to be paid
by the more developed countries for the sake of uniformity
of air navigation, Progressiin international air navigation
implies that the lesé developed countries be given an Oppor-
tunity to approach the level of the more advanced countries,

80 as to guarantee some degree of umiformity.
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So far, fourteen technical Annexes have been adopted,

covering all important aspects of air navigation. These are:
1. Personnel Licensing
2, Air Traffic Services
3. Meteorology
L, Aero-nautical Charts
5

. Dimensional Units

281
. ICAO AN-WP/MIN, VII-5(11/6/51), para. 5, p. 24.
282
ICAO Doc 7689(May 1956), Part IV, Section 2, p. 20,




6. Operation of Aircéraft
7. Alrcraft Nationality and Registration
8.lAirworthiness
9. Alrcraft Accident Investigation
10, Telecommunication
11, Rules of the Air
12, Search and Rescue
13. Aerodromes

14, Aeronautical Information.

These Annexes constitute a system by which inter-
national air navigation is governed and regulated, with the
result that civil aviation is attaining levels of safety,
regularity and efficiency not known hitherto. Although, at
present, separate Annexes exist for different fields of air
navigation, the trend is ultimately to gggbine all Annexes

into an integrated system of regulations contributing to

further uniformity and progress.

The efforts of the Organizationlin technical legls-
lation would not have been as successful had they not won the
complete cooperation of contracting States. The following
passage makes this evident:

Experience has shown that contracting States take the obliga-
tions imposed by Article 37 of the Convention very seriously
and eccordingly view ccmpliance with the international Stan-
dards that stem from Article 37 as a basic national policy.
Although Article 38 of the Convention makes provision for

283 . . --
TCAO AN-WP/MIN, ‘IX-9(25/2/52), vara. 13, p. 41.
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any State which finds .it impracticaeble to comply in all res-
pects with an international standard to give notification to
the organization of the differences between 1its own practice
and that established by the intermational standard, contract-
ing States view with disfavour the creation of any situation
which would make it impracticable to comply with a standard,
This attitude 1s entirely in keeping with the spirit of the
Convention, 284

B. PROCEDURES FOR AIR NAVIGATION SERVICES (PANS)

Procedures for Air Navigation Services (PANS) are
worldwide regulatory provisions, supplementing Standards and
Becommended Practices and second to them in importance and
status,

The Convention does not specifically provide for
any technicel legislation other than Annexes, HEence proce-
dures for the promulgation of PANS had to be developed inde-
pendently, and to some extent the methods for the promulga-
tion and epnroval of PANS are modelled after those utilized

285
with respect to Annexes,

Tne difference between Stendards and Recommended
Practices and PANS is clarified by the following passage:

Procedures for Air Navigation Services (PANS) are approved

by the Council for worldwide application, They comprise,

for the most part, opersting procedures regarded as not yet
having attained a sufficient degree of maturity for adoption
as International Standsrds and Recommended Practices, as well
as material of a more permanent character which is considered
too detailled for incorporation in an annex, or is susceptible
to frequent amendment, for which the processes of the Con-
vention would be too cumbersome. 286
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Since PANS are secondary to Standards and Recommended
Practices, they must conform with the latter. Furthermore,
PANS are promulgated with the intention of eventually incor-

287
porating them in Annexes.

The »rocessing of PANS is similar to the processing
of Standards and Recommended Practicés, and the same bodies
engaged in the formulation of the latter are engaged in the
formulation of PANS, PANS normelly originate in technical
meetings, are reviewed by the Commission, and, accompanlied.
by 1ts recommendstions, are submitted to the Council for

approval,

Although States afe under no statutory obligation
to report Aifferences and degartures from PANS, the Organiza-
tion has extended this.praétice, when such differences affect
the safety, regularity ard éfficiency of air navigation, to

288
PANS, This is done. in order to facilitate assistance in imple-

[2

mentation and attein maximum uniformity,

PANS obligate States to the extent stated in Article
28 of the Convention, Their- importance should not be mini-
mized, since they constitute a definite step towards umiformity,
enabling States to make systemaﬁic nrogress towards improved

air navigation faclilities and nrocedures,

287
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Approval of PANS and amendments thereto are func-
tions of the Council, with one excention, The Commission
has authority delegated to it by the Council to apnrove amend-
ments of PANS consequential upon the adoption or approvalzgf
Standsrds and Recommended Practices 2nd other sets of PANS.9
This procedure lessens the burden of the Council, since PANS

have to be revised and amended whenever 2 change occurs in

regulations of higher or similar status,

C. SUPPLEMENTARY PROCEDURES (SUPPS)

The third category of technical regulations consists
of Regionel Supnlementary Procedures (SUPPS), which have a
lower status than PANS and are limited to specific regioms,
SUPPS were rightly described as 'regional additions to PANg?o
since they vary from region to region,. supplementing PANS and

Annexes, in a menner designed to best cope with regional prob-

lems.

SUPPS are formulated by Regional Air Navigation
Meetingi?l It is mot comnletely clear whether SUPPS are part
of the Regional Plan or not. The Commission, however, has
decided that there is a definite difference between SUPPS

and Regional Plans, the latter being primarily concermed
289

ICAQ C-WP/2040, Aprendix 'A', vara. 4,1, and ICAO Doc
7328-1, C/853-1(24/9/52), para. 8, p. 3.
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ICAO Doc 6913-2(14/10/49), Annex ‘'A', para. 3, p. 45.
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292
with facilities, as distinct from procedures. The question

has no practical significance

4]

ince specific procedures govern
the development =nd amendment of SUPPS, Nevertheless, it
should be emphasized that the introduction of SUPPS constitutes
a phase in regional planning, if not a formal part of the

Regional Plan,

The.Convention does not define SUPPS, and certainly
says nothing about proéedures applied on a regional basis,
'Nevertheless, this silence has no restrictive implications.
The SUPPS have proven tc be of great importsnce in gradually
eliminzating the procedural differences between regions, thus

laying the ground for worldwide nrocedures, Often SUPPS are
203

P

re-formulated as PANS for worldwide application,

SUPPS must conform with PANS and Annexes and must

consist of nrocedures not included in ICAQO's other regulatory
- 204
material wnich has been given worldwide application.

SUPPS, 1like PANS and Annexes, are approved by the

Council after review by the Commission., The Commisslon has

295

no authority to approve SUPPS arnd amendments thereto.
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ICAO AN-WP/MIN, XIX-2(20/5/55), para., 2C, b, 8.
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It has, howeVer, authority tovap“fove tconsequential smend-
ments' to SUPPS whenpver the apkroval of Standards andéBecom-
mended Practices and PANS quuires revisions in SUPP§9 The
Commission's authority to effect consequential amendments,
does not imply that it may add new sﬁtstance to SUPPS, but
merely that it may bdbring them into line with regulations of

297
superior status,

The nrocedure for amendment of SUPPg9gims at simpli-
fying and facilitating such amendment without prolonged deli-
berations, whenever possible, Pronosed amendments are sub-
mitted by contracting States to the Regional 0ffices, together
with the facts which have led the States to conclude that
amendment is necessary. The Secretary General circulates the
proposal to all States considered affected by 1t, except when
he considers the pronosed smendment to be in conflict with
established ICAO policy or to require the special attentlion
of the Commission, In the latter case, it is the Commission
which decides what action should be tsken onithe proposal.

If no States raise objections tn the pronosal as circulated,
and if no Commissioner desires formal discussion, the proposal
1s submitted to the President of the Cowncil, who is author-
ized to approve the amendment on behslf of the Council, If

States do raise objections, the proposal is referred to the
296

ICAO C-WP/20U40, Apoendm 'A‘ para, 3.6, and ICAO Doc
7328-1, C/853-1(24/9/52), vara. 8, p. 3.
297
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Commission, which, after study, submits it with appropriate

recommendations to the Council.

Consequentisl amendments are drafted by the Secretary
General, circulated to the Commission members, and automatically
approved by the Ccmmigsion, If, however, a Commissloner ralses
an objection or requests formzl Aiscussion, the Commission con-
siders the proposal and approves it only after deciding that

299
the amendment 1s necessary.

The above nrocedure sllows for great flexibility
and constant adjustment of SUPPS, relieving the Council of an
apprecisble burden., As in the cases of Annexes, PANS and
Regional Plans, it is the Regionsl Offices which check imple-
mentation of SUPPS and assist in the attainment of full com-
pliance, It should be noted that the practice of notification
of differences applies also to SUPPS, with the Reglonal Offices

300
acting as monitors.

299
Ibid.
300

ICAO Doc 7464-8, C/R71-8(24/3/54), para. 5(c), p. 96.
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CONCLUSIONS

It is difficult to assess the work of the Ailr
Navigation Commission without due regard to the activities
of the ICAOC as a whole. The éommissioh functions as an
integral part of a larger maehinery and its work constitutes
only a segment of a wider range of activities, Nevertheless,

the Commission's record is impressive.

With the =ccumulation of experience, the Commisslon
has steadily expanded and conéolidated its authofity, and
develOped effective methods for the facilitation of safe and
efficient civil avlaﬁion gervices. Within the framework of
the Organization, the Commissibn has assumed an increasingly
lmportant role coupled with the undertaking of greater res-
ponsibilities. Consequently, the Council has come to rely
heavily upon the advice of the Commission, with the latter,

ags a result, widening its autonomy.

The success achieved by the ICAO in the-field of
air navigation is inconceivable without the hard work and
nainstaking efforts of the Commission to ensure the finding
of practicable solutions to 1nnuﬁerable problems within its
field of operation. The practice of the Commission to seek,
whenever necessary, the advice snd views of contracting States,
has successfully paved the way to intermational egreement on

basic questions of air navigation, The same practice has
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also served to make the Commission an instrument by which

internatlional collaborstion 1s facilitated.

The task of the Commission has not always been easy.
Political obstacles and economic difficulties have often de-
terred the Commission's efforts and desire to secure the best
solutions to technicsl problems, States! policies have not
always been in line with the essential interests of air navi-
gation, making the task of thé Commission raﬁher difficult,
The complexities of the international community often require
the Commission to steer a course which has not always been
purely technical in character,. Compromise, however, is an

integral part of intermational c¢ooperation,

The increasing effectiveness of the Commission's
work gradually brought about a change which has led to the
conversion of scme of 1its pdweré. Action-taking functions
were added to the Commiasiqn's primary duty_oﬁ_advising the
Organizetion, relieving fhe Council from discussing problems
already explored and decided upon byAthe Commission. Since
deliberations in the Council are basically an exchange of
views between national representatives, the practice of the
Commission to consult contracting States prior to arriving
at a decision upon important matters made discussion of

technical subjects in the Council less necessary.
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The delegation of wider authority to the Commission,
enabling it, in some cases, to take action and not merely to
recommend it, proved to be profitable., Unnecessary delays
were thus avoided, resulting in a greater measure of efficiency

and flexibility in the development of air navigation.

The continuous improvements in the methods of opera-
tion of the Commission have been of substantial proportions, .
Yet there is still room for further improvement, Most of the
work of the Commission is conducted by oral deliberatlons,
examination of reports of techunical meetings, secrefsrial
studies, and conclusions of peznels of experts, The Commis-
slon draws most of its information regarding the status of
air navigation in contracting States, indirectly and from
intermedisary sources, Intercourse with Stztes is maintained
by correspondence or by liaison with representatives to the
Organization. The situation in this respect suggests that
Commissioners would do well to familiarirze themselves per-
sonally witon specific »nroblems that different States are
encountering in the field of air navigation, by visiting
those States and studying the problems on the spot., Such
a course would undoubtedly impose further strain on the tight
work schedule of the Commission, but, on the other hand, it
would faclllitate the finding of solutions and promote under-

standing and good relations,
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The changes.in the membership of the Commission
caused by the rotation of Commissioners has 1its obvious
advantages and dissdvantages, Commissioners returning home
after the expiration of their term with the Commission, en-
rich with their exrerience civil aviation administrations
in their respective States and nromote cooveration with and
understanding of the TCAO, Opn the other hand, cnanges in
membershiy too frequently effected might bring about a state
of affairs in which Commissioners would not stay long enough
to gain sufficient experience and contribute fully to the
work of the Commission, Such changes might alsn affect the
functlioning of the Commission as a highly integrated group.
Hence 1t wonld seem desirable to make terms of membership
long enough, in order to secure the necessary stability and

preveﬁt a state of flux in the Commnission's membership.

The status of Commissioners is another point of
extreme imnortance, Clérifiaaéion of this metter is essential
to the orestige of the Commission, Undoubtedly, the making
of Commissioners intermational foicers paid by the Organiza-
tion would fortify the position of the Commission as an im-.
partial and unbiased body, and would dend more weight to 1ts

decisions,

A further matter requiring urgent action is the

filling of the remsining vacencies on the Commission, The
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failure to secure the necessary nominations in order to
apnoint the full numbef of Commissioners fequired by the
Convention, raises a fundamental legal question concerning
the status and esteblishment of Ehe‘Commission. It is sug=-
gested that 1if no further nomlnations are advanred by con-
tracting States not represénted on the Commission, an effort
be made to secure further nominations from States already
represented, Aprointment of such nominees could be made on
a provisional basis and with the understanding that their
term of membership would exnire shortly after appointment

of nominees whose Steates are not yet represented,

In conclusion, the observation should be made that
the Commission has demonstrated a remarkable spirit of coopera-
tion and understanding between 1its members, serving as an
excellent example of what nations can achieve and what opro-
gress mankind can mske when guided by s sense of mutual

resnect and sincere collaboration,
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