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2
This thesis analyzes in detail all aspects of the
Central American Air Navigation Services Cgfporation (COCESNA) ,

such as the fzgal status &hd important matters of the Consti-
tutional Charter; the stiucture,’financing, powers and
relations of the Corporation. The .analysis takes into consi-
deration the public internationgl and the national law of the
member States. Also, the exclusi&e rights of the Corporation
to provide its services and the problems faced in its activities
are dealt with.

The analysis is complemented by a study of the Air
Navigatidn Security Agency for Africa and Madagascar (Asecna)
and the European Organization for the Safety of Air Navigation

(Eurocontrol), which are the counterparts of COCESNA in Africa

4
i

and in Europe respectively.

The differences and analogies between COCESNA,
Asecna and Eurocontrol are also analyzed in order to obtain a

better overall view of the three organizations, with special

\

emphasig on the management, funcgiions and fipanéing. To conclude,
two matters of interest to intfernational aviation are presented
briefly: the laws and requlations applied by COCESNA, Asecna and

Eurocontrol in providing air tfaffic services and the liability

of these tﬁree bodies in reiation to the users of the services.
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The English text of the Constitutional Charter and the
I

Statutes of COCESNA, as cqntained in this thesis, is taken

s

from a translation made by the"heéional Office of Central

Amerié% and "Panama (ROCAP) of the original and authentic

e . Spanish text. The translation was published under the
responsibility of the Secretariat of ICAO.
b
Fd
L)
1l - “
! ) ,
" .
N .
‘Y )
by ¢ ‘ :
A -
} £
!
* hd a
i
- 1 “‘E‘\
| | | ‘
’ S ;
. ; :
A g
”~ , - :
- 1]

- ; + < ¥
¢ H
i



- , -
*5/{» \ [ i Sl (S B e mp s N
- '

RESUME

Cette thése est consacrie a une Atnde dCLni{lﬁh de
la Corporation de Bervices de Navigation Nérienne d'Amérique
Centrale (COCESNA). Elle\ﬁraite du statut juridique et des
importantes‘ai;pos;tions de sa Charte Constitutionnelle;  sa
structure, son financement ainsi{que de ses pouvoirs ct de ses

§

relations. Tant le droit intgrnational public que les systémes

ju;idiques de chague Etat membre sdnt pris en considération,
Les droits exclusifs de la Corporation d'assurer ses services
ainsi que leg problémes qu'elle encourt sont aussi examinés.

A cette analyse s'ajoute une étude de 1'Agence pour La

:

Sécurité de La Navigation Aéxienne en Afrique et & Madagascar |
(ASECNA), et de l'Organisation Furopéenne pour Laggecurité de La
Navigation A€rienne (EUROCONTROL), contre-parties de la COCESNA.
pour 1'Afrique et 1'Europe respectivémentm

Une comparaison des trois organismes, mettant en relief
leur systéme de gestion leurs fonctions et leur financement est
destinée a clarifier leur rble. En conclusion, deux sujets
d'intérét sont présentés briévement: les lois et réglements
appliqués par la COCESNA, Asecna et Eurocontrol, dans 1'assistance
au trafic aéfien et la responsabilité de ces trois organismes
vis 3@ vis des usagers.

La version anglaise de la Charte Constitutionelle et des
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. Statuts de la COCESNA provient d'une traduction faite par
- le Regional Office of Central America and Panama. (ROCAP).
, Elle a été publiée sous la responsabilité& du Secrétariat
de 1'OACI.
.
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s INTRODUCTION

The Convention which created "THE CEﬁ&RﬂL AMERICAN
AIR NAVIGATION SERVICES CORPORATION" (COCESNA),(;!)was signed
by the five Central American Republics,‘Guateﬁéla, Honduras,
El Salvador, Nicaragua and Costa Rica, on February 26, 1960, at
Tequcigalpa, Hondu?as. The idea was conceived by the Central
Americans themselves and they are mainly responsible for making
it a reality. The initial project for the creation of a regional
organization to increase the reliability of air traffic services
in Central America started in 1958, after several years of
frustrated efforts by each of the countries working indepen-
dently towards the same goal. The Director &¥:,Civil Aviatio
of Honduras, with the technical assistance of the Regional d%fice
of ICAO in Mexico, presented the blue-print for the plan to a
Conference of Directors of Civil Aviation of the five mentioned
Central Ameriégh Republics, held in Guatemala on November 4th
and 5th, 1959, which recommended, among other things, the calling
of 'a Diplomatic Conference to draft an international convention
for the creation of a Corporation to provide air traffic services
in Central America. -

The Government of Honduras made the arrangements for
that Conference to be held at Tegucigalpa, beginning on February

22, 1960. The Convention was signed and it came into force in

’

1. COCESNA is the abbreviation of the Spanish name of the
Corporation which is (Corporacion Centroamericana de
Servicios de Navegacion Aérea. P
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December 1961. The Congresses of all the five countries

-~

ratified the Convention without delay and the documents of
ratification were deposited with ICAO.
The objective ofjthe Corporation is as follows:
- "The safety of human life in the: airspace overlaying their region
. through the provision of efficient air navigation facilities and
aeronautical telecommunicatlons".(z) '
There are two other international organizations similar

(3) and the other in Afr1ca.<4) All

to COCESNA, one in Europe
three organizations were formed to assure the safety of air N
traffic control services. The legal status of COCESNA, as defined .

by the Convention, is a recent development 1n 1nternational law.

4. Mr. Lisandro Rosales Abella, General Manager of COCLSNA "
defined the objectives of the Corporation in a report
given to the Latin American Econoric Commission.

3. EBEurocontrol: - "Luropcan Orgarization f[or the safety of Air
Navigation", established by the International Convention
relating to Co-operation feor the Safety of Mrir Navigation,
signed at Brussels, on December 13, 1960, by the Federal
Republic of Germany, the Kingdom of Belgium, the French
Republic, the United Kingdom, the Grand Duchy of Luxembourg
and the Kingdom of the Netherlands, Text of the Convention

- in Yearbook of,Air and Space Law, 1965, p.156-176.

R

gt

3
v

— 4, Asecna: "The Ailr Navigation Security Agency for Africa and
Madagascar", which was established by the Saint Louis du
SR Sénégal Convention on DecembeY 12, 1959, signed by Camecroon,
Chad, Peoples' Republic of - Congo, Tvory Coast, Dahomey,
Upper Volta, Mauritania, Niger, Sencqgal, Central African ,
Republic, Gaboncse Republic, and Malaqgasy Republic, 1t was
1ater joined by, Mali and Togo, Text in Yearbook of Air and-
Space Law, 1965, p.116~130.
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By virtue of its organization, constitution, powers, opefa(bén

and external relations, COCESNA is a non-profit public inter-
national utility corpeoration falling within the new legal order
constituted by those organizations.(s) Far from being a mere p

instrument of co-operation between States, the Corporatioﬁ

sy

operates for the-direct benefit of the users of air space. B
Unlike international treaties of a "legislative" nature, whose 4
main okject is to promote the establishment of international
standards, the type to which the COCESNA Convention belongs is
ratber political in nature and reflects the existence of a special
community of interest represented by a joint venture.

The COCESNA Convention is one of the latest in a series
of aspirations and attempts at institution;lised collaboration
amon& the Central American States in ordér to re-establish the
union they knew as Spanish Colonies and for over a decade after
independence was achieved, early in the nineteenth century. The
insuperable economic and security problems of small and poor
States, w?th a common European origin, a common language and
common historical experiences have been outweighed by geographical
barriers to wide;pread movements, occasional conspicuous differ-
ences in political orientation, differences in economics and
living standards. Up to now the Organization has been working with

a

¢no major difficulties, even though the member States have been

5. H.T. Adams, Etablissements Publics Internationaux. 1In the
French Administrative Law these enterprises are called
"Etablissements Publics” ,p.l.
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‘involved in various tygs? of incidents, such as exchanging of
diplomatic notes of protegt and armed conflicts between border
States. Nevertheless, the irit of mutual co-operation has
been outstanding and will coAtinue that way in the years to come.
The practical reas for the creation of the Corporation
is mostly the technological lag between the existing air traffic
control systems and new civil aviation requirements; another
reason is economics. In order that the Central Ameritan countries
-could provide, in an indeéendent way, the air traffic services
which +they have undertakén as parties to the Convention on
International Civil Aviation,(s) they would require the invest-
ment of larger amounts of capital than if they act in a co-
operative way. The services provided in this manner will be much

more efficient and safer.

, Article 34 of the Convention states that any State which
is not a signatory to it, can at any time after the Convention -
comes into force become a party; the adhesion of any pargicular
qountry is subject to the unapimous approval of the member States
and to a previous financial agreement between this country and.
the Corpqration. Because the Convention is of a "regional type"

special conceivep for the Central American States, which are

neighbouring, it has been difficult for other countries to become
R ¥

6. Articlesl2-28 and 37 of the Convention on International 'Civil
Aviation, ICAO DOC. 7300/3, hereinafter called Chicago
Convention. 5
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parties to it. The countries most likely to become party to
the Convention are Panama, British Honduras (Belize) and per-
hapé some other country in the Caribbean. Panama would be the
country most interested in becoming a party. ~Even though his-
torically and geographically Panama is a part of South America,
physically it forms part of the Central PAmerican Isthmus and

maintains good relationships with the Central American States

S B AR B N -

%\\ rather than with those in South America. Actually CCCESNA has

Ity ¥

a contract with Panama by which it provides air traffic services
to the latter. . e

British Honduras (Belize) is another country likely to
become party to fhe Convention but its actual status of dependent
territory of the United Kingdom would make it difficult for it to
join COCEENA. HNevertheless, BriLish Honduras (Belize) receives

from COCESNA air traffic services by a contractuaiiagreement.

Some countries in the Caribbean are also likely to avail

.
*
T

themselves of the services of the Corporation, but it would depend
]

mostly on their geographic situation in relation to Central

.

Americg. l
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CHAPTER 1 .

© NATURE OFF COCESNA

Section I

S

1. Legal Status of_ the Constitutional Charter '

’

”?he legal inétruments sf COCESNA are the Constitutional
Charter,éhich contains 34 articles, the Statutes and the Internal
Regulations of the Ecard of Directors. The Statutes were not
drafted at the same time as the Constituticnal Chart;), but Ly
the Board of Directors of the Corporation ard subject to the appro-
val of all contracting states. (7) Any other requlation necessary
for the functioning of the Corporation shall be established by‘
the Board of Directors at its meetings.(3)

There are two aspecté which are congidered of i?portance
with respect to the legal status of any treaty: the capacity
of Member States to conclude them and the formality of the pro-:
cess of ratification. To conclude a treaty, States should be

independent countriLs capable of self government.(g) At the
B [ |

- 1 . ~

7. Article 26 COCESNA Convention. -
8, Article 4 COCESNA Convention. . 4

9. Article 6 Vienna Convention on the Law of Treaties, Text
in T.0. Elias, The Modern Law of Treaties, p. 227.
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time the Convention was signed, the member States of COCESNA
fulfilled these requirements. The other aspect is the formality
of ratif}cation. The consent ;} a State to be bound by a treaty
is expressed by «wratification. 1In the course of the 19th century
ratification was an essentially formal and lfmited act by which,
after a treaty had been drawn up, the sovereicn confirmed or
finally verified the full powers previously issued to his fepge—
sentatives to negotiate the treaty. The treaty was not viable
at the moment of signing, and its effectiveness delayed until the
confirmation by the sovereign of his representatives' full powers.
If they had-been in order, there was an ob]igatioq‘on the part of
the sovereign to ratify hie representatives' full po;ers.(lo)

The actual doctrine suffered fundamental changes anc it

established that the treaty itself is subject to ratificaticn

before it bec¢ores binding. The COCESNA Convention contains e

% k

clause whic¢h states that the Convention must be ratified and will

be binding when the fourth rember State ratifies the Convcntion.(ll)

2. Important Aspects of the Constituticnal Charter

AN
N,

COCESNA is an example of what regional co-cperaticn
between States can accomplish. The Central Americer Cguntries,

at the moment of signing the Convention, gave up part of thei:i

i?

10. T.0. Elias, op. cit., p. 24
11. Article 32 COCESNA Convention

Lot S el W e s Pt
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sovereign rights to the Corporation to be eéministered in their
common interest. These States deciced that the Corporation would
provide air traffic services cver their respeétive territories.
They considered that thecse serviceg could be better provided in

a cc-operative way by a non-profit public international utility

corporation.

a) contrcversies: In cese of controversies or disputes in

relation to the irtérrretaticn or the application of the Convention,

these willlke resolved by a tribunal composed of jucdges of the

v

Supreme Courts cf member States. The naticnal courts are not
competent in these cases. The tribunel is formed by a member

from each contracting State and its decisions are taken by majority

vote.(lz) Eurécontrol has a clause similar to that cf C(CESNA.(la)
" .

Asecna does not have a provision for the interpretation or appli-

cation of the Convention- by arbitration.(ld)

b) Var between Member States: An exicting state of war

betweeﬁ rember States could be a reasor for the denunciatiocn of
the Conventiocn and, consequently, the termination ¢f the agreement.
There havL'been several armed conflicts ard interchanges of diglo-
matic notes between member States with common borders, but up

\

! . . {

b <1

1
N

12. hrticle 25 COCESNA Convention
"13. Article 35 Eurocontrol Convention

14. Maurice Tancelin, The Pir Navigation Security Agency fo}
Africa and Mecdagascoar, p.ld. .

.
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"15. Article 30 COGCESNA Convention.

to ncw these incidents have never jecpardized vhe existence of

the agreement. The spirit of co-operzticr ¢f these countries
has to.be high in order to cope witl prolblems such as suspension
cf diplomatic relations between remhci Ctetes. COCESNA has a
special provision to solve these particular problems where

the phrase "in case of emergency" is used in a generic way:(15)

Eurocontrol has a similar disposition’in its Convention, (16)
Asecna does not have this type of clause or anythipg similar to

c. Reservation: In modern practice, where certain multi-

!

lateral treaties aA@ concluded by a large number of States‘with
widely divergent political and economic systems, it is the use
of reservations which enables States to bécome partieg to such
treaties. The right to formulate reservations is nothing bd@
an inalienable one to allow States to regulate their Lnteredk.
States which are parties to a treaty also have the right to
oppose reservations considered incompatiblé with the tredty.(la)
The Genocide case in the International Court of Justice. laid

down the principle that reservations could be objected to or

accepted depending on compatability of the reservations with the

’

Y

16. Article 33 Eurocontrol Convention.

l

17. Tancelin, op.cit., p.14,
18. T.0. Elias, op.cit., p. 27,

-
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object and purpose of the treaty.(lg) Finally Article 19 of
the Vienna Conventlion on the Law of Treaties,says-that a State
may formulate a reservation unless: (such) reservation is pro-
hibited by the treaty; (or if) the treaty provides that only
specified reservations are allowed or where tﬁe reservation is
incompatible with the object and purpose of the tyeaty. Neither
COCESNA nor Asecna or Eurocontrol have any clause7dealing with
such reservations. Because the COCESNA Conventipn ﬁas only signed
/\bi five States, it waé possible for thém to discuss and change any
clause which could‘be a motive for reservations.' The technieal
nature of(the‘Convention would not be compatible with the fact

of member States making reservations.

3. Consistency of COCESNA with the Convention on International
Civi] Aviation '

The first part of Article 76 of the Vienna Convention

A

on the Law of Treaties literally says:

"The designation of the depositary of a treaty may be
made by the negotiating States,either in the treaty
itself or in some other manner. The depositary may be
one or more States, 'an international organization or
the chief administrative officer of the organization."

The Article states that the designation of the depositary could be
AY

19. 1International Court of Justice, Reports, 1951, p. 15.

<
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in the treaty itself or in some other manner. Thé/;;positary
is normally appointed or designated either in the treaty itself
or by reference to the treaty or to some other document, And
the depositary could be any State, organization or institution to
which is entrusted the custody, whether temporary or permanent,
of the treaty and any aukiliary instrument for certain specified
purpose or purposes.(zo) In customary international law and
in Article 76(1)‘of the Vienna Convention on the Law of Trea-
ties, I found enough support to say that the depositary could
be one or more States, an int%fnational organization or the chief
administrative officer of such organization.

The member States of COCESNA chose ICAO as the depositary
of the Convention, because they all are members of the United
Nations and ICAO itself, and also because a great majority of
inter-governmental organizations employ the services of inter-
national organizations as depositaries.

The agreements between member States of the Chicago
2

Convention muss be consistent with the Convention. By virtue

4 i

of Article 82 of the Chicago Convention member

es are bound
not to enter into any obligations or understandings inc ent
with its terms. Such an inconsistency can bear on the purposes
or the methods of agreement. It would not be difficult to
demonstrate that the purpose of COCESNA is consistent with the

Chicago rules. For instance, Article 28 of the Chicago Conven-

20. T.0. Elias, op.cit., p. 209,

o
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tion establishes that member States undertake obligations such

as pfoviding airports, radio services, meteorological services,
anél other navigation facilities to facilitate ai£ navigation; ’
adopt and put into operation the appropriate standard systems of
communications, codes, markings, etc., cgllaboration in inter-
national measures to secure the publication of aeronautical maps
and charts. Also Article 37 states that they shall adopt inter;
national standards and procedures to secure the highest prac-
ticable degree of uniformity in regulations. These obligations
will be more efficiently performed by internatlonal.organs than
by individual States. Here 1s where COCESNA plays an important
role in aiding the contracting States in the fulfillment of their
international obligations. 1In regard to the procedure set out in
Article 83 of the Chicago Convention, which states thaé all
arrangements made by any contracting State shall be forthwith
registered with the ICAO Council, which shall make them public as
soon as possible, COCESNA has a provision to deal with this
matter.(zl) According to this Article the £ohvention had to be
sent to ICAO, which had to send certified copies/ to signing States.
This Article should be considered the one that regulates the

depositary act. Afterwards, when the Convention is already in

force, it must be registered with ICAO, which will register it

21. Article 31 COCE§NA Convention.

o
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with the United Nations. Eurocontrol alsc conforms to the

(22)

provisions of Article 83 of the Chicago Convention. The

Asecna Convention does not contain any such stipulation. That
is because of the nature of this Convention, which is not only
a treaty of co-operation but also a technical assistance agree-

ment. Consequently it is not consistent with international law

in this regard.

22. Article 42 Eu%bcontro% Convention. . .

&
-
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-

The International Personality of COCESNA .

- y) The primary unit of all inté}national politics,
international law and organized international co-operation,is
the national state.(23) The essential feature of this entity
is the element of legal au%hQrity which is exercised by the State
over its citizens ;nd other persons ana thlngstithin its ’
domain. It is not really necessary that a State should be a "
national State in the full sensé& of the term before it may :

participate in international organizations. The actual tendency :

‘is to identify the state organization with national unity, but

’ )
o2

the terms ™mation"and"state"may be used interchangeably and i

. e

sometimes it is necessary to distinguish between the two. "The §;

o

&

independent nations" (24) as they are called by the World Court,

-
5o
A

&

&
T

are the normal type of entities which enjoy full personality

k]

under international law. The rights and duties of a State are
determined by "International Law as it is applied between all

%atidﬁs belonging io the community of States."(25) States are,

~

&' ) *

>

.

23. Pitman B. Potter, An Introduction to the Study of Inter-
national Organization, p. 25.

<@

f 24. Series A, No.1l0, Judgments of the Permanent Court of Inter-
natlonal Justice, p.17, Cited by Georqge Schwarzenboerger,
International law as annliec by International Courts and
Tribunals, Vol. 1, p.89.

‘ © 25. Series A, No.10,Judgmentsof the Permanent Court of Int;.ar-
national Justice.,p.l16, Cited by George Schwarzeriberger,
Op Cit. ri VO]. 1, p 89. g b ©
: ¢ ~ \ ! X
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however, equally competent to create new types and different
classes of international persons by the exercise and modifica-

(26) When sovereign States

tion of the grant of recognition.
agree on the establishment of an international institution they
may find it convenient to endow it with an international person-
ality of its ;wn in order to enable it to perform its allocated
functions with?greater efficiency. Whether they have taken this
step is entirely a question of their expressed or implied inten-
tions.(27) If the constitution of an international instituion
does not expressly state this, then it is necessary to ascertain

in some other way the intenticn of the contracting States. When

dealing with international institutions such as the United Nations

Jit is reasonable to believe that such an institution is intended

to exercise and enjoy "functions and rights which can only be ex-
plained on the basis of. the possession of a large measure of

international personality and the capacity to operate upon an .

international plane."(28)

_We can say that an international institution "is a

state, which it certainly is not, or that its legal personality

and rights and duties are the same as those of a state. Still less

¥

26. George Schwarzenberger, Op.cit, ~Vol.l, p.89.

27. 1idem.,P. 137.

o

28. International Court of Justice, Reports, 1949, p. 179.
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is it the same thing as saying that ‘it is gf%uper state what-

ever that expression means. It does n eVZEZimply that all

”

its rights and duties must be upon the Mternational plane, any
more than all the rights and duties of a State must be upon that

plane. fWhat it does mean is that it is a subject of international

(29)

law and capable of possessing international rights and ‘duties."”

'

In principle, non-members are free to acknowledge or to ignore

" the gxistence of such institutions; but the International Court

of Justice has, however, held that the United Nations may claim
international personality with regard even to pon-members.

Whether international institutions were subjects of
international law has been a question of controversy for some
timé. It followed, logically, from the ba;ic premises of the
classical view of international law that international institutions
could not be considered as possessing personality under the system
6f law. This view was naturally reflected in the literature on
international law at a time when the devélopment and expansion
of international institutions had as yet made little impact on
international law, Parallel to the development of internationa1~

institutions there has been a discernible trend in international

law towards the granting of a limited deg;ée of international

.

personality.(30) As a result of the international personality

)
.

¢

29. International éourt of Justice, Reports, 1949, p.179.

30. .Max Sgrensen, Manual of Public International Law, p. 256.

)
”
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( conferred on it, the COCESNA Corporation is governed by

international law, and therefore, has access tp international
tribunals as well as the power to conclude treaties with other
States provided such treaties are not in conflict with its

purposes.

SECTION III

COCESNA, a Non-Profit Public International Utility Corporation

The public international corporation is emefging as an
important instrument of international legal and economic co-
operation. It has proved to be an answer to the need for a

- flexible organizational form capable of undertaking large trans-
\

national activities of an essentially technical and commercial

-

nature, where public and private domestic enterprises and tradi-

tional international organizations were not suitable. .

Actual advances in dommunications and technology have
made possible the conclusion of the tremendous projecfs which

could not be accomblished without international co-operation. It
w -«
is necessary to 6ok for technical and monetary assistance from
’
international sources. Economic consideratioris may force States

to fully utilize the same infra£tructurés or .facilities, I will
mention examples of joint facilities where large capital invest-
ment is required: airlines; Jpower‘generating facilities;

/
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intersta}e modes of tranéportation, such as rivers, canals
and railways.

The public interq&tional corporation is modelledl , 41'
ppon the system of the private enterprise and domestic public
service, looking for a combination of multinational public
participation and control with the efficiency, flexiPility and
in a certain way autonomous decision making capacity of private

corporations. Private enterprises have already undertaken

3
transnational operations, which cover regional as well as world-

wide operations. Steiner and Cannon in their .book *International

Corporate Planning”,say: "It seems to me.no exaggeration to
say that the present ana prospective development of multinational
corporate growth is one of the most powerful forces opérating in
the world today. These developments are particularly strong in
companies in the North Atlantic Community. No valid data exist

to measure this growth. But we do know there has been a substan-

‘tial increase in both the number and size of multinational

companies. We are so certain that these trends will continue".(Bl)
These days it is common to find these corporations in

their different forms in various countries to take advantages of

mo favourable legal climates in the different jurisdictions.

There are certain projects which by their nature and scope may

require multinational participation for utilities and transport

31. George A. Steiner and Warren M. Cannon, International
Corporate Planning)\Q{;. -

.
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facilities; international financing and monetary stabilization . ‘ §
development of a region of interest to several States. Terri- ‘:
torial considerations may also require joint efforts which are é
necessary in some casesvlike those required for Fhe Mosselle: g
Mekong; Indus and Niger river projects or the Finnish-Russian « i
Canal. A very important case in point is the Basel-Mulﬁouse ?
Airport which was built to serve Basel-Switzerland, but which _?
could onlf be built in French territory. 5
To all these cases we can also add Asecna and Euro- %

control which are the African and European counterparts of ?

COCESNA. When such co-operative efforts were necessary a public j

international corporation has often been selected as the means . §

#

of achieving results. The reasons for this choice are generally

political, economic and practical ones. It is possible that

private enterprises may undertake the project, but occasionally
the work qOes not represeﬂt a high enough rate of profitability

to attract the private risk capital required. Another factbr

is that governments consider projects involving their territories,

national resources, utilities, or transportation systems too

important to delegate to private enterprises. There is a very

important featureé that distinguishes the public and private

corporations fram the international organization; this is the

management structure which the first two possess.

The international orgapization has a "Secretariat" type

machinery meanwhile the vrivate and public corporations have a
\
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more flexible and efficient decision making procedure. The
Board of Directors and the General Manager possess a great
qusntity of power leaving a general assembly of members with
powers thgt are usually éssigned to share halders meetings. ~As
we know the Secretafiat has little decision making power, which
is usually'exercised by the assembly. Another cha&acterisfic
and also an important Jdvantage of the public corporation over
the traditional interna&ional organization is the existence of
independent funds or permanent equity in the form of "corporate
capital”.

It is not easy to define the internéﬁional public
corporation, because they have been established all over the
world and their purposes vary from one country to another.

Adam in his "Etablissements Publics Internationaux" gives the

definition: "L'établissement public international est une
enterprise ou un service cré&& par deﬁx ou plusiers Etats,
indépendamment de #oute organisation intergouvermentale, ayani
pout object, soit de faire des prestations & des particﬁliers,
soiﬁ de réglementer l'usage par ces derniers du domaine public
des dits Etats."(32) 1n this definition we find the following
elements: a) an enterprise or a public service, b) of an
international nature, ¢) which is indep?ndent from any inter-

governmental organization. There are various types of inter-

|
I | [

\
<

32. H.T. Adar, og.cit,,hp. §.
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§ ) C= national public corporations, but only the public inter-
! national utility corporation will be mentioned because COCESNA
‘5 falls under such classificatic;n.
%
& .
!
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‘ CHAPTER 11
. STRUCTURE OF COCESNA
%;,

"
)
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Section 1

| :

Organization of Management

Article 4 of the Convention states that the Corporation

is administered by a Board of Directors. There is also a

General Manager and a Manager of Air Navigation Services in

each of the member States. The General Manager is appointed

(33) The Managers of Air Navigation

by the Board of Directors.
(34)

Services are appointed ty the General Manager.

1. ,,The Board of Directors
. I
All matters in relation to the ﬁaard of Directors

1 .
are regulated by Article 4 of the Convention, Articles 10, 11

and 12 of the Statutes and the Internal Regulations of the

" Board of Directors. The Board is composed of a representative

’ from each member State. This representative of preference

The Board of %

should be a competent authority in aeronautics.

Directors has always been composed of the Directors of Civil

Aviation of member States. The presence of all member States is

1

required to constitute a quorum for the meetings of the Board.

¥
e i o i s BT, eyl ST o

Some chxsxons require unanimous approval hut the rest only a

z
| .
a 1

33. Article 14 COCESNA Statutes. | i

34. Art#clé 15 1dem.
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majority. The Board shall establish its Internal Regulations

and such others as are necessary for the functioning of the
Corporation. They are approved under the unanimity rule. As

we can see, something crucial like the power to regulate the

, functioning of the Corporation is given to the Board of Directors.

These powers given to the Board of Directors are tremendous if

we take into consideration that they may regulate all activities

necessary for the functioning of the Corporation. This gives

the Corporation the management structure used by the private and
public corporations which is not common in international organisg

zations. It allows for a more flexible and efficient executive

decision making process than the "secretariat type of machinery”.

Therefore the Corporation as a consequence of its corporate orien-

ted organization does not have a general assembly as the Board

is vested with all significant powers. Each Board member will be

elected annually by the contracting parties and will remain in
his position until the next annual meeting (following the meeting
during which he was elected), which will appoint a successor, (35)

In the absence of the President, the Board will be

~° presided over by the Vice President and in the absence of the

latter a substitute will be selected from among those Directors

i

¥
35. Article 7 COCESNA Statutes.

~
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(36)

present to preside over the meeting. Express provisions
in the Statutes grant the Board wide powers of management
which are not subject to restrictions. The functions of

the Board of Directors are as follows:

They shall determine the policy of the‘torporatiop

and its administrations, approve agreements or
decisions dealing with relations between member States
and international organizations;

Approve tariffs and rates to be paid by users of air
space; i

Approve the Financial Regulations, the Personnel Service

Code, budgets, statementg of account, reports, balance

»
0

sheets and capital investment prpgrams;
Approve the contracting of loans dpder terms longer
than one Year or for amounts exceediyg U.S. $2,000 and

also employees' work contracts in excess of U.5. $5,000.(37)

The Board—muét’preseni a detailed annual report of activities
and the economic status of the Corporation to the contracting
States. A very important function of the Board of Directors

is the appoint{ng of a Manager for The Corporation. Like iq
other enterprises he will be the one dealing directly with all

the problems and the responsibilities of the proper operation

36. Article 10 COCESNA Statutes.
37. Article 12 Idem. |

* T
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. measures adopted.(39)
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of the Corporation. As a K consequence he has to be carefully

selected from candidates with a good background in administration

and knowieage of the Central American Aviation Legislation. k3

2. The President of the Board of Directors

The Board of Directors will annually elect its President
from among the members; he can be re-elected. (38) The function
of the President of the Board of Directors is to sign all docu-
ments in connection with the resolutions of the Board. The
Manager also signs them actimg as Secretary. The President
convokes and presides over meetings of the Board and signs,
together with t;e Manager, the respective minutes. Authority i
is vested in the President to enforce the execution of all consti-
tutional laws, regulations and provisions of the Board of Directors.
As ‘the Board is responsible for the administration of the

Corporation he may take the necessary steps to assure the proper

administration of the Manager's office and inform the Board of

3. The General Manager

The General Manager, who plays a very important role
in the proper functioning of the Corporation, is elected by the

Board of Directors. The provision which requlates this election

1
1
t
i

38. Article 10 COCESNA Statutes.

39. Article 13 Idenm.
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- ‘ states:
. |

"The Board of Directors will appoint a Manager
for the Corporation and will determine his
salary and other working conditions." (40) ‘

This provision does not determine the duration of the period

to which the Manager may be appointed. The first Manager of

. Aol

the Corporation was appointed by the Board of Directors for
an initial period of five years. The Board has considered
appropriate terms of five years for succeeding administrations
of the General Manager. The term can be changed by the Board
using its discretionary powers. This gives the Board the
. flexibility which is necessary for the proper administration | |
) of the Corporation.

The functions of the General Manager are various
and can be divided into three categodries:

+

A) The representation of the Corporation: )

B) The administration in general;

C) The drafting of regulations.)
In the first catégory we find that the Manager represents the
Corporation judicially, extrajudicially and admipistratively
in all matters and contracts. The second cateéory concerns
matters of administration: including the obligation to provide
the Board with the necessary information ;eqardinq the progress

of the Corporation and the operation of different services. It

also includes the signing of all forms of business instruments

40. Article 14 COCESNA Statutes. -
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and the application of necessary disciplinary measures to
employees ensuring their strict compliance with duties and
obligations and various types of other obligations regarding
the handling of persohnel. The final category of the General
Manager's functions includes the preparation and drafting of
tariffs to be charged to the users of the service, contracts,
reqgulations, commercial transactions, budgets, balance sheets
and statemertts of account.

Two very .mportant regulations had to be drafted
by the General Manager who was €lected when the Corporation

came into operation. These regulations are:

- 1) The Internal Labour Regulations shown in Article
12(g) of the Statutes as "The Service Code of
Personnel”;

2) . The Financial Regqulations of the Corporation.

"These two requlations require the approval of the Board of

Directors.

The last paragraph of Article 15 of the Statutes which
2

oL A

mentions the functions of the General Manager also gives him the
necessary powers to guarantee the proper operation of the

Corporation. Because of the extensive powers of the Board of

|
Manager performs only a limited function.

-

The Board deals with most matters concerning personnel i.e.,

.Article 12(j) of the Statutes states that "The General Manager
> » M

shall submit to the approval of the Board any employee contract

N

"in excess of U.S '$5,000."

[ A ey
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4) The Managers of Air Navigation Services

/ The Managers of Air Navigation Services are the
representatives of the Co;poration in each of the Contracting
States. There are five Managers who are éppointed by the
General Manager and are under his supervision and control. They

follow his gquidelines. The Managers of Air Navigation Services

are responsible for the proper operation of the services for
which the Corporation is responsible in each member State. 1In
the performance of their duties they shall be expected to act

with an extremely high spirit of co-operation which is absolutely
necessary in obtaining the best results. A lack of co-operation
and co-ordination between the General Manager, the Managers of
Air Navigation Services and the local aeronautical authorities

may interfere with the high standards required for the safety of

air traffic services.

Section II

# - " Finance *

Another important advantage of the public inter-
tional corporation gyver the tradiéiqnal international organiza-
tion is the existence of independent funds of perm?nent equity
in the form of ﬁcorporate capital”. The corpoFate managers
are accountable financially.for their daily decisions. There

are three alternative methods of financing the public inter-




national corporation:
1. The raising of capital by shares;
2. The iasue of debentures which bear interest;
3. Direct governmental contribution in asreed gquotas.

One of the first two methods should be chosen for any public

international corporation which requires large capital invest-

ments. The last method is used by those public international
corporations which mainly demand inéérnational organization

and scientific or technical advisory work, but no large invest-
ment of capital. This last method was chosen by the member
States of COCESNA, because they already had facilities and

and only needed inter-

equipment to render air traffic services

national organization and improvement of equipment and methods,

1. Financial Autonomy

More important than the application of the law of the-

domicile or the use of national legislation to make the regula- .

tions of the legal life of the corporation is, the financial
autonomy, which assures the corporation a characteristic element

of autonomy. In cases where a public international corporation

is entirely or predominantly financed by direct State appropria-
tions ; the quesfion of political control of such appropriations
from within the member States becomes an important issue;

*Students of the National Public Corporations have
devoted much attention to the respective merits of

hac vk dyw e i ot L
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Treasyry and Parliamentary control on the one hand,
and financial autonomy on the other hand, conclusions
are, on the,whole, in favour of freeing the public
corporation from cramping Treasury supervision or par-
liamentary bickering, while subjecting it, on the other
hand, %o public supervision, by auditors, annual reports,
. Selected parliamentary or other representatives and
responsible committees.

In the international sphere, the cramping effect
of frequent interference would be multiplied manifold
by the number of countries concerned, and the need is,

v therefore, clearly for long-term national appropriations
for a period of years, and transfer of control, during
that period, to an intergovernmental agency, such as a
Permanent Control Commission. Here the problem becopmes
one aspect of the more general problem of supervisory
control over the I.P.C." (41}

\

3

The financial autonomy is composed of two elements
which are: the autonomy in relation to the States and the
prope} resourcés. The proper resources are those that public
international SOIPOfatiORS can obtain by different legal opera-
tions as taxation, sales contracts, rental contracts, charges
for the users of a service provided, contributions of member
States etc. There afe various ways to fix the amount of
charges to‘be paid by the users of the éervice provided.

One way is when theseé are already established in the constitu-
tional charter of the corporation. However, this does not \
.

mean that financial autonomy is denied. Here the States lose,

after the conclusion of the Convention, the ocompetence to

-

p
41. W. Priedmann, InternationalPublic Corporations, The
Modern Law Review, 1942~43, Vol. VI, p. 185,
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decide upon the fixing of charges and other requlations for

%

users of the service. In certain cages the public inter-
Ay

national corporation yith financial autonomy jis not completely

freé from the guardianship of States, as they have to ratify

the taxes and tariffs set by the main authority. An isolated
(42)

case in this respect, is Basel-Mulhouse Airport, where
Article 8 of the Book of Charges (Cahier de Charges) says that
the nature and quantity of taxes to be received by the Airport
"shall be determined by the decision of the Council of Adminis-
tration subject to the ratification of competent French and ;‘
Swiss authorities in the conditions provided in Article 13 of !
the statutes.”{43) COCESNA, a non-profit Public /international
utility corﬁoration(44) posesses financial autonomy. The member
étates agreed to contribute with a ciréulating capital of 0.S.
$100,00045) o provide necessary equipment, buildings and
installations. (46) The Cprpor&tion shall maintain its financial

equilibrium with proper resources, will fix_ tariffs and condi-

tions for fees to air space users and will impose and collect

-
[
1 eld

"I -

42. See Page 19.

43, Text of Basel-Mulhouse Airport Convention in H.T. Adam,
-OE.Citb,p- 230‘-’2‘7- ' ]

44. Article 3 COCESNA Convéntion and Article 2 of COCESNA Statutes.

45, Article 22 COCESNA Convention.

{
46. Articlg 22(3), Idenm. ’ .




»

R prsiagry £ v - - nn
TR 4 B e ey oh e . e s ok S bl

.

> ‘ these fees. (47) The General Manager shall present to the
Board of/Directors for approval drafts of the tariffs,
contracts, regulations, commercial transactions, budgets,
work programs, investment programs, reports, balance sheets,
and statements of accoﬁnts.(48) This puts the Gencral Manager
unde; complete control of the Board of Directors, but his daily

decisions are not subject to any sort of control. The Board

CE e a2k W

of Director%kshall appoint aud}tors to audit the operations

of the Corporatién.(49) The Board of Directors has considerable
autonomy in regard to the member States as it is only required
to present a detailed annual report of activities and economic
status of the‘Corporation.(So) To conclude the aspects of the
financial autonomy of COCESNA and to compliment what'already

has been said, it is important to mention the fact that it does
not receive yearly contributions of funds from members.'lihus subject
to political vagaries as i# well illustrated in certain inter-
national organiﬁations. COCESNA has financial autonomy. The
Convention does not have a provision to deal with the possible

losses which the Corporation may incur. Based on the principle

that member States contributed to its formation with capital

o

" N <

| ” 4 /

47. Article 23, COCESNA Convention.

A "m“"‘“&*ﬂhl‘pw’z‘”’?ﬂ”gmﬂm e

48. Article 15, COCESNA Statutes. / i
49. Article 12(m), Idem.

S~ < 50, Article 12(k), Idem.’ )

-
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on a pro rata basis, they will have to pay the losses if it

becomes necessary to do so.

2. Financial Resources

ey

The Corporation obtains financing fJom different sourCﬁé,

Y

g \ but the initial and principal sources are funds from member states.
% The Sources are the following: 5, !

i) Initial capital given by the memkber States on an
equal basis, each State agreeing to invest an
equal amount of Capital;(Sl)

ii) Every State makes available to the Corporation all

equipment necessary td operate the services. Their

s

p obligatioq is limited to the equipment to be used in
its propef territory and is described in the annex
of the Convention. Only the right to use and possess
; o §uch equipment, with obligation to maintain properly, y

was given to the Corporation while the States retain

- e

all other rights over the equip%ent;

iii) The use and possession without charge of facilities

e

(including movables and immovables necessary for the

| operations) is given to the Corporationa(sz) / é,
. I % .
{ !Hv) The tariffs to carry out its duties should be in gg
X y
"accordance with Article 5 of the Chicago Convention: ¥
| : =
51. Article 22(1)- COCESNA Cogyention t /

0 52. Article 22(2X3), Idem. o J
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In .this way the Corporation should be capable of
generating sufficient revenues to operate on a non-
profit basis. The Corporation could also obtain, if

necessary, loans on national or ‘international markets.

s

3. Special Privileges and Tax Exemptions

Articles. 6 and 17 of the Convention set out the
special privileges and tax exemp£ions to which the Corporation
;s entitled. First we will study Article 6 and then Arg}gle 17.

A;ticle 6 says that the contracting States will give
the Corporation, with regard to activities and services esta-
blished in their respective territories, such privileges needed
to fu;fil its functions, which are offered to international
organizations and autonomous and official entities. The Central
American coun%ries have differing legislaticn for the treat-
ment of internhational organizations and autonomous and official
entities. This Article is not specifie and could create problems
of interpretation. Up to now the Corporation has never had
problems with the application of the taxation laws of the member
Stateé, but in the future they could cause conflicting situations
in the normal operations of the Corporaion. Article 6, instead

of saying that the Corporation should be treated like an inter-

- national organization or an autonomous and official entity,

should enumerate in a very specific way its perogatives and

—

privileges.

[

AN
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COCESNA is an international corporation which started
( ~operating with an ifitial gtate investment, therefore, it is
illogical to impose taxes upon it. These taxes in one way or
i

|
another will' reflect in the budget of member States. The

e

Corporation is not obliged to pay any kind of taxes whatsoever,

and this is reinforced by Article 17 which is more specific and

Sy~ -

states that all assets, income as well as other acts and opera-
tions authorized by the charter "shall be exempt from all nature
! \\) of taxes, duties and other contributions, insofar as permitted

by the respective legislation." The idea behind the drafting

-

of this Article is that such exemption of taxes, duties and

- A we

contributions will only be applicable if they do not interfere

j . . , :
; with the national law of the member States. Actually none of -

s

the national laws of the member States are in conflict with the

exemption rights of COCESNA.

‘ . X Section III

L
R

. The Status of Personnel -

£ . . . .
Like in any other intergovernmental organization, in

- COCESNA the personnel have distinctive duties and responsabilities.

. The Constitutional/Chérter of the Corporation, as in most}inter-
governmental organizations, does not deal with certain aspects

L in relation to personnel, like ;ppointing, selectioh, categories,

E ~ immunities and privileges. The tendency is to supplement the

basic texts by a detailed agreement'or by a service code. For the

~ '
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. United Nations Organization that detailed agreement is normally

the General Convention on the Privileges and Iimunities of the
United Nations,(53) approved by the General Assembly on February
13, 1946, now acceded to by more than sixty States. The Consti-

tutional Charter and the Statutes of the Corporation only have

‘ certain provisions in relation to personnel which are the

following:
a) Nationality of personnel;

b) Obligation to hire certain personnel;

| 2

c) Immunities and privileges;
d) Employees to be appointed by thé Board of Directors;
e) The salary and working conditions of the General Manager;
f) The functions of the General Manager; and
g) That the personnel shall be governednby a service code;

and must be composed of n#tural citizens of Central Americau
Only in special circumstances enumerated'by the Board of Directors
should persons with nationalities other thanathe Central American
be employed. For example, a qase‘may be made "for a’person
with special skills and training Eo perform jobs which could not be
carried out by natural Central American citizens. Foreign
personnél are employed on the understanding thét they will train
(withﬁn a reasonable time) the Central American persgnnel.

, . Z
The Corporation was required by Article 20 of the

»

Convention to hire employees which at that time were working
r

s, V.1-2, 1946-47, p.15-32.




for the government or public and private institutions which
provided the services which were entrusted by the Convention
to-the Corporation. The labour relations between COCESNA and
the personnel are regulated by the national law of member States
where such relationsffage place. There are certain personnel
appointed b& the Board of Directors, such as the General Mana-
ger(54) and the auditofs.(ss) The Board of Directors shall
determine the Manager's salary and other working conditions.

The only member of the personnel of COCESNA whose functions are
regulated in the Statutes is the General Manager. (56) The
personnel of the Corporation shall be governed by the Service
Code. Article 18 of the Statutes which deals with the creation
of such a Code, states that it will include provisions concerning
the selection 6} personnel in order to;ensure that employeés

possess the’indispensable qualifications for the proper operation

and efficiency of the Corporation. Even though it was not

rmentioned in Article 18 of the Statutes, the Code shall be a well

elaborated instrument destined to meet the requirements of the
organization in regard to personnel, avoiding minutious contracts
of employment, which invariably refer to the Service Code rhich

becomes a part of the contract.

54. Anrticle 12(1) COCESNA Statutes. e o ™ TR

55. Article 12 (m) Idem. S
56. Article 15, Idem. o




lay put the immunities and privileges of the personne

57. Article 60 Chicago Convention.

1. Immunities and Privileges of Personnel

Employees of COCESNA are given facilities of
immigration and duty-free admission for personal effects and
household furnishings in the territory of member States. There
are no other privileges and immunities granted under this Con-
vention to the personnel regardless of their category. Other
international conventions like the Chicago Convention, clearly

1.(5'7)

These are acqgording to corresponding personnel of other public
international organizations. The Eurocontrol Convention is
specific in mentioning the privileges of its employees and the
application is uniform and not subject to the law of each member

State. (58)

2. International Character of Personnel

The legality of the international character of per-
sonnel is not suppérted in the Convention by any Article 1like

it i§ in the Chicago Convention and the Charter of the United

59
Nations.( ) I make this comparison with ICAO or the United

Nations even though theyl are in the category of integnational

—

]

i

58. Article 24 Eurocontrol Convention.

$9. Article 60 of Chicago Convention ina Arti#lb 100 of the
Charter of the united Nzations.:
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organizations and COCESNA is a public international corporation.

The point here is to analyze whether certain personnel of

COCESNA have international character and to see if these persons
in the cetegory of international civil servants are only res-
ponsible to the organization they serve and to see if they are
not allowed to seek or receive instructions from States or other
external authorities.

Tancelin (60) analyzes the topic of the international
character of the personnel of Asecna basing himself on the
definition of Mme. Bastid (Basdevant) of the international

civil servant, and comes to the conclusions that a part of the

personnel have international character and others do not. To

NS

analyze this topic in COCESNA, I will depart also from Mme. S.

Bastid's (Basdevant) definition which has become a classic. The

definition is the following:

"An international civil servant is a person to whom the
representatives of several States, or an organ acting
on their behalf, have entrusted, in virtue of an inter-
state agreement and under their common supervision, the
continuous and exclusive exercise of functions in the-
common interest of the States i estion subject to
special legal rules." (61)

Based on that definition which has a number of eleﬁents,
1 willxanalyze the international character of the personnel of

COCESNA, taking into consideration the elements of"this definition.

b

60. Maurice Tancelin, op.cit., p.43-49
61. Mme. S. Bastid (Basdevant), Les Fonctionnaires Internationaux,

p-53. Translation made by the author.
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The first element is the existence of an inter-state agreement,
that entrusted the functions. No doubt that the COCESNA Con-
vention is an inter-state agreement between the five Central

/
American countries, therefore this element of the definition
should not be a matter of further discussion.

The second element 1s that international civil servants
are subject to séecial rules concerning the}r selection, discipline,
privileges and immunities. Does the COCESNA Convention have this
element? This qugstion can be answered by looking at the Const%—
tutional Charter and Statutes. The Charter grants the personnel
facilities of immigration equal to those granted to foreign techni-
cians in international missions. Other facilities will be agreed
upon, for example, the duty free admission of personal effects
and household furhishings, when they are entering one of the
member States, when contracted, transferred or when contract is
terminated by the Corporation.

A third element is that the functions should be exercised
in the common interest of the States. This element is inherent
to the personnel of the Corporation because its functions are to
provide a public service which is in the common interest of the
member States. Therefore, I come to the conclusion that the
personnel of COCESNA have international character, but it is not
properly supported by the Charter, by the Statutes, ndr the Ser~
vice Code; as it is in Asecna Convention, the United Nations Char-

;e;, the Chicago Convention and other international conventions,

|
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62. Artic#e 2 Asecna Convention.
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CHAPTER 1I1

FUNCTIONS OF COCESNA

.

Section 1

1. Jttributicns and Rasponsibilities of the Corporation :

-

The attributions of the Corporation are given to it
by Article 2 of the Convention which states that 1t has ex-
clusive rights to provide air traffic services, aeronautical
telecommunications and&radio aids to air navigation in the
territories of all five member States. The Corporation may

also provide these services to non—mgpber States through agree-

/ -
ment. The services and aids are thg%e specified in the

regional pkdﬁ'of ICAO. It may provide within the territories

4

of the member States by means of contracts with public or
private entities, the above mentioned services and aids not
specified in the-regional plan of ICAO. The Corporation may

also provide air'traffic services specified in the regional plan

of ICAaO, different from those entrusted to it, with the written

. authorization of competent authorities.of all the member States.

°

The Corporation does not deal”with the administration of air-

ports of the member States like Asecna does. (62)

The Convention does not make any distinction between

the lower and upper airspace, ngeither does it define which

-

|- )

! *
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(63) is to be controlled. A provision

category of air traffic
in regard to the category of traffic was not written in the
Convention because the member States did not consider it

necessary as the idea was to control every kind of traffic, as

is actually done.

COCESNA has efficient, very high frequency (VHF) radio
communications services which are rented to the commercial
operators of air lines; the revenues received from this opera-
tion help to provide the air navigation services at a lower price,
Air navigation services are orovided to aircraft flying at and
over the 20,000 feet Flight Level (FL200) through COCESNA's Arga
Cogtrol Centre (ACC-CENAMER) in Tegucigalpa, Honduras. Flight
information service for the purpose of giving advice usefql for
the safe and efficient conduct of aircraft operating under 20,000
feet Flight Level (FL200) in the oceanic réutes, is provided
through the Flight Information Centre (FIC-CENAMER) in Tegucigalpa,
Honduras. This centre coordinates i}s'operations with the éir

traffic services facilities of the member States. The services

are prdvided to civil and military aircrafts ot the member States

* but only the civil aircrafts have to pay charges for the service.’

During the year 1975 the monthly average nautical miles flown
by_éivil and ‘military aircrafts under COCESNA's services were

as followszz,BSO.BOl for civil and 66,416 for military.

1

X

63. Such as civil, miiiLary, customs and police aircraft.
. ) [
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Besides the aforementioned attributions (of air

traffic services), Article 2(3) of the Convention gives the

Corporation the following responsibilities:

"a) Study and propose to the contracting parties,
based on norms and methods recommended by the
International Civil Aviation Organization,
the uniformrity of national norms for control of
air traffic and such measures as might be adopted
by institutions responsible for the organization
and security thereof.

(VRS et T A

b) Adopt such measures as necessary for the appro-
priate training of persocnnel,

c) Promote and coordinate studies concerning air
navigation services and installations, taking
into account technical evolution and, as appro-
priate, propose to the contracting parties any
changes in the regioral plan of air navigation
which should be submitted to the International
Civil Aviation Organization, with regard to the
responsibilities referred to in this Article."

.

s
‘
¢
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2. The Executive Fowers of the Board of Directors

-

~
Y

Public interngfional corporations are created Wwith

. \ e e as s : s e 4.
executive powers and/or jurisdictional or parajurisdict#onal

[¢]

powers. The corporations with jurisdictional powers'can take

¢

The corporations with parajurisdictional powers can perform

|-
' certain acts for the establishment of offences or for the

detention of delinquents. The execcutive powers have heen

classified into perfect, reducedJand imperfect ones.‘64y .

]
l »

X 1

!
i

64. H.T. Adam, op. cit., p.58. .

v
-
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The powers in bublic international corporations, which could
be a matter of discussion, are the gyecutive ones. Therefore
a brief cogmentary on them would be appro%riate. The powers
of the public }nternational corporations are those stated fn
the convention which created them. There are cases where the
member states set quidelines to be followed by the corporations,
thus reducing the executive power. When a public corporation
can not eﬁercise its powers, because further approval by member
states of resolutions is required, the executive powers are
impérfect, as the resolution adopted would only be obligatory

(65)

after being approved. The formation and realization of the

executive perfect powers are conditioned by various factors.
Firstly by the possibility of taking decisions by the majority

of votes of the collegiate organ. Secondly by ‘the existence of

N

the obligatory value of the decision in the exterior plan of

(66)

the organ. COCESNA has executive. powers because its

Board of Directors which is composed of one representative from

each member State, takes its decisions by a majority vote: i.e.,

three votes form a majority and thé decisions are not subject to H.

a further approval or ratification by the member States.
. | -
| /

S

65. H.T.Adam., op.cit. p. 57-58.

-
»

66. Idemi,p. 58. N

!
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3. The Regulatory Powers of the Board of Directors

The Board of Directors has the power- to establish

its own Internal Regulations and also the ones of the Corporation.

which are the Financial Regulations and the Personnel Service

Cofe. Article 4 (last part) of the Convention states:

"The Board shall establish, by unanimous decision of
its members, its internal regulations and such others
as are necessary for the proper functioning of the
Corporation."

The Statutes of the Corporation mention a series of provisions
which shall be included in the Internal Requlations of the
Board of Directors such as frequency of meetings, and the form

d.(67)

in which meetinbs are to be convoke The Financial Regula-

tions are subject to certain provisions set out in the Statutes.

The most important ones are:

a) Procedures for the preparation and execution of the budget
and all matters related to thé presentation and inter-
vention of accounts; ‘

b) Maintenance of an analytical system of accounting showing

the cost of the vaious §ervices provided and the benefits

derived from sime.(se) J';”

The Board of Directors is entitled to make all necessary regula-

tions for the Corporation, but only the Financial Pequlations and

a i
i \ .

)

67. Article 11 COCESQA Statutes. oo

68. Article 19 (a) (e), Idem.
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the Personnel Service Code are specifically mentioned in the
Statutes. The?’Statutes also give provisions which are to
be included in thg Service Code, such as those concerning the
selection of personnel in order to ensure that employees possess
the indispensable qualifications for the proper operation and .
efficiencﬂ of the Corporation. |

In relation to the Statutes, Article 26 of the
Convention says that the Corporation shall draft its own Sb§xutes,
which shall then be submitted for approval to each of the
éontracting parties through the customary channels.

The Board of Directors alsoc has the power to SQE‘\\_,/
the tariffs and fees to be paid by users of the services being

(69)

provided. The member States gave the Corporation part of

their sovereign rights by authorizing it to operate a service
in their territories, as a consequence, they also gave the

Corporation the power to set such targiffs and fees. The,

|

|
regulatory power is not the executive type which corresponds

with sovereian States and which is not usually delegated. fhe
Board of Directors has requlatory power but is limited to acts
which do not fulfillxthe general cha}acteristics of those of
governments. Article 2(3)(5) of the Convention states that one,
of the responsibilities of the Corporation is to study and pro-
pose to the contracting parties, based upon standards and
recommended practices of the International Civil Aviation Organi-

t

zation, the uniformity of national regulations for control of

b

69./ Article 12(d) COCESNA Statutes..
/ .
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air traffic and such measures as might be adopted by
institutions }esponsible for the organizétion and security
thereof., Eurocontrol's Article 6(2)(a) is very similar to
Article 2(3) (a) of COCESNA, with the exception that Euro-
control should take into consideration the needs of national
defense. The aforementioned Article 2(3) (a) of COCESNA does not
give it the power to make regulations for air traffic services;
neither Eurocontrol nor Asecna have regulatory powers. 1In the

case of Asecna, Article 20 of its Book of Charges (Cahier des

Charges) can not be invoked to say that it has regulatory power

—

in matters of setting the tariffs and fees. The measures that
the Agency is entitled to take do not have the formal nature of

(70) In drafting the aforementiond Article 2(3) (a)

regulations.
of COCESNA, repgesentativeé envisaged a common problem for all
member States of the“thicago Convention{ to-wit a lack of unifor-
mity which exists iﬁ the aeronautical laws and regulations of
those States in relation to ICAO standards and recommended
practices. The spirit of Article 2(3)(a) refleéts thekattempt

of the member States of COCESNA to comply with obligations
imposed’upon them Ey Articles 28 and 37 of the Convenfion on

/
International Civil Aviation to which they are parties.

1

70. Tancelin, op.cit., p.57.
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Section II
|

The Exclusive Right of COCESNA to Provide its Services

COCESNA, which is a completely autonomous organiza-
tion, has, according to its charter, exclusive rights to pro-~
vide air traffic services, aeronautical telecommunications and
radio aigs%o air navigation in the territJries of the congracting

(71)

parties, COCESNA pravides such services and aids as men-

tioned and as specified in the ICAO regional plan, in the
territories of the contractihg parties and in any other areas

(72)  These services

as authorized under international 'agreement.
do not have any limitation in regard to altitude in the airspace.
To study the exlusive rights of COCESNA to provide its services,
it is convenient to_describe the services to be provided, which
are mentioned in the Constitutional Charte} and to see, whether
the member States at the moment of signing the Convention had
_the right to grant the Corporgtion the exclusive rights to
provide such services. In the first case,Article 2(1) of the
ConQention mentions three services which are: AIR TRAFFIC
SERVICES, AERONAUTICAL ﬂELECOMMUNICATIONS and 'RADIO-AIDS TO
&IR NA&IGATION. Each of the three services comprehend various

types' of activities, which are not described in the Convention,

»

[

71. Article 2(1) COCESNAiConvention.

72. Article 2(1) (a) COCE#NA Convention.

i
1

\
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nor in the respective Aeronautical Legislations of the member

States. These services are fully defined.and "described’ by

Annexes 2, 10 and 11 of the Chicago Convention.(73) Thel first
service provided is "air traffic services". The term service
should be used as defined in Annex 2 Ruleq of air: "The term

service is used as an abstract noun to designate functions, or
service rendered".(74)‘ This Anney also gives a definition of
air traffic services which states: "A generic term meanﬂng

variously, flight information service, alerting service, air

traffic advisory service, air traffic control service, approach
(75)

(76)

control service or aerodrome control service". Also

¢

according to Annex 11 of the Chicago Convention, eir traffif

services shall comprise three services identifiéd as follows:|The

air traffic control service, the flight information service and

(77)

the alerting serJices. The second service to be provided

by the Corporation is "aeronautical telecommunicationg”. As in
the first!service (air traffic), Article 2(1) of the Convention

only mentions the servﬁre but does not describe it. This term

73. Annex 2, Rules of the air, Sixth edition - September 1970,
Annex 10, Aeronautical telecommunications,vol.11, Third
edition, July 1972 and Annex 11, Air traffic services,
Sixth edition, September 1970.

74. Annex 2, oé éit., Chapter 1, p.9.
75. Idem. \

76. Annex 11, op. cit. \
77. Idem.,Chapter 2, Geﬁgral, 2.3- 2.3.1-2.3.2 and 2.3.3.

-
1)
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encompasses a number of activities and because of their nature?
private enterprises could claim they belong to the private
domain, and therefore they should have the right to provide some
of those services in the Central American region to other enter-
prises, public entities and individuals. Such services will

be provided on a profit making basis, which is not the case of
COCESNA which operates as a non-profit public international
utility corporation. Another sourte to look into for a detailed
description of the term "aeronautical telecommunications" could
be the aeronauticql laws of the member States, but they do not
describe it. The description of th%s term given in Annex 10,

of the Chicago Convention, "aeronautical telecommunications;,(78)
is an important source for uniform interpretation of its meaning,
although Annex 10 is not legally binding upon member States of
COCESNA, since it is not an intégral part of the§ConVention nor
of the Aeronautical Laws of these States. The Chicago Convention
permits a contracting State to disregard the standards contained
in an Annex of a%endment thereto after notification to ICAO, when-
evef such State finds it "impracticable" to comply therewith.(79)
Annex 10 defines "aeronautical telecommunications service" as

follows: "A telecommunications service provided for any aero-

nautical purpose". This Annex (89) states that acronautical

\

I3

78. Annex 10, op.cit.

79. Thomas Buergenthal, Law Making in the International Civil
‘ Aviation Organization, p. 119.

80. Anneéx 10, op.cit., Ehapter 2, MAdministrative provisions
relating to the international aeronautical telecommunications
service, 2.1, Division of Service.

‘ i
¢
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telecommunications service shall be divided;into fqur parts:

1) Aeronautical fixed service;
2) Aeronautical mokile service;
3) Aeronautical radio navigation service; and

4) Aeronautical broadcasting service.

The third function of COCESNA which is "radio aids for air
navigation" corresponds to the third division (Aeronautical
radio navigation service). To describe the third function it
is also advisable to us the definition given in Annex 10,(81)
which is: "The aeronatuical radio navigation se;vice comprises
all types and systems of radio navigational aids 1in the 1inter- .

national aeronautical service".

Now that the services have heen descrabed according to

Annexes 2, 10 and 11 of the Chicago Convention it is necessary
~

to look at the respective domestic Aeronautical Laws of the
member States to see whether the right to provide the afore-
‘mentioned serJices were legally granted by member States to
COCESNA. First we will start by studying the Avijtion Code of

(82)

Nicaragua. Chapter VII of this Code, Auxiliary services to

air navigation, Article 54 states:

81. Annex 10, LE.cit., Chapter 6, Aeronautical radio
navigation service, 6.1 General, 6.1.1.

B2. Air Laws and Treaties of, the World, p.1849.

w
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"Auxiliary services to Air Navigation are those which
guarantee its safety and regularity, such as air traffic
control, aeronautical radio communications, meteorolo-
gical information service, and systems of beacons for day
*?nd night”,

This article does not describe the services but merely mentiong

them in a generic way. Article 55 of that same Aviation Code

states:
"Control of the auxiliary services to air navigation is ,
a function of the Ministry of Aviation. 1In the exercise
of this function, it shall adopt the measures it deems
proper for the greatest safety and efficiency of the
flights, for the purpose of protecting human life and
property. Likewise when it is in the public interest,

~r it may contract directly for the rendering of this service
with technically qualified enterprises, or grant per-
mission therefore to companies which do not perform them
for profit, in either case, the service must be rendéred
to the benefit of air navigation generally under the
supervision of the Ministry of Aviation."

This Article confirms that the auxiliary services to air

navigation is a function which falls in the oublic domain of the

State. The second part of this Article gives the State the right

to contract with non-profit organizations for the rendering of such

services. IThis is exactly the case of COCESNA.

Honduras, another member State of COSENA, hasklaws”

similar to those of Nicaragua. The Civil Aviation Law of

Honduras(83) Chapter VIII Services of air to navigation, Article

59 states: .

83. Air Lews anA Treaties of the World, p.879. t

i
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'ﬁerv1ces of aid to navigation shall be those that
safequard flight safety and regularity, such as flight
control, aeronautical radio communications, weather
reports and day and night radio beacon services”.

This Article is very similar to Article 54 of the Nicaragquan
Aviation Code.(84) It only mentions services such as £light
contrpl, aeronautical radio communications etc., but does not

describe them. Article 60 of that same Aviation Code says the

following:

"The State Ehgil be responsible for the control and
establishment of services of aid to navigation, In
the exercise of this responsibility rules shall be
enacted that are convenient for insuring safety and
efficiency of flight, for the purpose of protecting
human l1ife and property. When it is in the publac
interest, the State may directly contract with tech-
nically qualified firms for the supply of such services
or grant permits for the same purpose to firms that do
not pursue lucrative ends. In either case this service

..must be established for the benefit of air navigation
in general and under the supekvision of the State."

*

This Article differs from Article 55 of the Nlcaraguan Code(as)

in the sense that the latter mentions the States as responsible
for the control and the establishment of services of aid to

navigation.
(86), Chapter 1X,

JEST o

The Civil Aviation Law of E1 Salvador

PR -

84. See page 51 and 52.
8s. Idem.
86. Alr Laws and Treaties of the worid p.641.
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. Services of aid to air navigation, Article 77, states:

"Classification Services to air navigation shall be
those of traffic control, avistion radio communications,
meteorological information, services of day and night
beacons and any others necessary to assure safety and
regularity of air navigation".

As in . the other Laws, this article merely mentions the services
without describing them but also adds that any other service
necessary to assure the safety and regularity of air navigation
shall be considered as a Service. Article 78 of that same Law

says:

< ¢ "Control of aid services. The Ministry of Defense has
jurisdiction as to control of air traffic, meteorological
services, aviation communications and radio dids to air
navigation. In the exercise of this jurisdiction it
ghall specify the means which are necessary for greater
flight. safety and efficiency, in order to protect human
life and property. 1t may, when in the public interest,
grant permits for the establishment of such services to
technical organizations which shall be considered
auxiliary to the Department of Aviation and affected
with the public interest, like photogrammetric flights,
emergency flights in cases of disaster etc.”

This Article giveS‘the Ministry of Defense jurisdiction over the

control of the services of aid to navigation. The other member
. © . . .

States which are Guatemala and Costa Rica have aeronaitical laws
- very similar to those already mentioned.

Taking into consideration all the facts, services to

Rk T

be provided by COCESNA are in the public domain of the States,

vek g

! which therefore have the right to delegate therm. As they are

"not well Jescribed in the Convention or in the domestiC laws of

} ) . S oo
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the meimber States, some of them could be considered to be in the

- private domain and therefore ‘susgeptible to be rendered by

“ -

private enterprises’ to the air lines that operate in the area.
L4 R »

To illustrate this particular situation 1t is approprlaté to
P ¢ ’

mention a unigue case which is’ actually taking place in

Tegucigalpa-Honduras, headquarters of COCESNA. A private enter-

prise accordihg to a contract is providing a service for passenger

reservations by a computerized systeém to two local international

3

"airlines. This service called reservations messages in Annex-

10 of the Chlcago Conventlon, Peronautical telecommunlcatlons

is inc¢luded as part of the Aeronautical fixed telecommunications
-

network (AFTN).(87) THis case has .been a mattér of discussion

. .«

in the last two meeting of the Board of Directors of the Corpo-
ration. (One held in Managua, Nicaragua on June 8th and 9th,

1977(88) and the other in Tegucigalpa, Honduras on November 22ad

and 24th, 1977;(89)) The Board of Directors in those two meetings

(90) (91)

passed resolution number 13 and resolution number 5

respectively. These resolutions are identical, and support

the thesis that the service which was being offered by that

87. Annex 10, gp.cit., Cﬁapter 4.- 4.4- 4.4.1.1.

88, Minutes of 26th Meeting of the Board of Directors of COCESNA

p- 48 -’59 (23.0 - 23.27).

89. Minutes of 27th Meeting of the Board of Directors of COCESNA
p.30 - 36, (110 - 11.9). * |

90. Minutes of the 26th Meeting of the Board of Directors of
* COCESNA, p.58(23.27).

91. Minutes of the 27th Meeting of the Board of Dlrectors of
cocnsn, P. k13 (u 9)

v
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. particular private enterprise to the air lines was within the 7

field of COCESNA:é functions. The resolution did not mention
any action to be taken against the’aiéllnes or the private en-
terprise but it authorized the General Manager to negotiate the
participation of COCESNA in the respective contract between the ~
private enterprise and two international airlines. 1In the event

_that this pYoblem could not be solved by negotiation, the Board

-
L

w i W 5 }’ir?f FIRIT

could pass a resolution of an executive character, to be en=-

L

@

forced by a member Staté, but if that resolution is not enforced
b

the next step would be to use the procedure established to

s
%

resolve controversies between the contracting parties or between :

one or various of the contracting parties and .the Corporation.(gz)

Y :;Eymwwr il

:

Section III

M:v»'\

The External Relations of the Corporation

~

- The external relations of the Corporation could be
divided into two categories: The relations with international -
-organizations and those with member States. The .question here
is which of these two relationships:is the most important to
help COCESNA in the fulfillment of its duties and functions. As
an international organizafion COCESNA is obliged to maintain

relations with others and also with thc pembrr States. These

s -
| - -
+

92. Article 25 COCESNA Convention. .
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two relationships may be different in nature but both are

equally important. COCESNA can not afford to operate properly

. without them.

1. Relations with International Orgyanizations

The relationship of COCESNA with international organi-,
l

zations could be divided into two categories. The relations with

air traffic control organizations, which have similar objectives

and functions, and relations with international organizations
yhose objectives+are oriented toward cooperation and toward assis-
ting developing countries in the technical and economical fields,
In the first group we find the 2Pir Yavigation Security Agency for

(9%) and the European Organi-

(94)

Africa and Madagascar (Asecna)
zation for the Safety of Air Navigation (Eurocontrol). These
two‘organizafions are the counterparts of COCESNA in Africa and
Europe. COCéSNA, Asecna and Eurocontrol are tﬁe most extensive
air traffic control organizgtions presently operating in the
wé;ld. The relationships between these two organizatioms

and COCESNA are unknown, in other words,they do not exist. These
three organizations have similar objectives and functions. Even

though they are in different regions of the world and they do

not deal exactly with the same problems, some kind of rclations

93. See footnote 4.

94, Sfe footnote 3. f I )
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. the Directors of Civil Aviation.

between the three could be useful because they have the same
problems in performing their duties. COCESNA could send per-
sonnel to be trained in Asecna and Eurocontrol schools, which
could do the same likewise. It is important for COCESNA to
establish these relationships which may be beneficial to all
parties.

COCESNA has always maintained very gooa relations with
ICAO. This relationship started when the Directors of Civil
Aviation of the five Central American Countries requested ICAO
thropgh the Regional Office for North America and the Carribbean
(Mexico City) for legal and technical advice on the estaklish~-
ment of the Corporation. To enable it to meet this request,
ICAO was given a grant from the United Nations Technical
Assistance Contingency Fund. A report on the organization, on the
financing and technical requirements of COCESNA and a draft
convention were completed in October 1959 Qiscussed on Novem-
ber 4th and 5th of that same year, and approved in principle by
(93) In 1959 personnel from the
Regional Office attended three meetings of the 5irectors of Civil
Aviation of the Central American Republics in relation with the

(96)

establishment of COCESNA, The assistance of ICAO throughout

the years has been significant and necessary for the préper

95, ICAO POC-8063 A 13-P/1L Annual Peport of the Council to the
-‘Assembly for 1959, Chapter v, Technical assistance, 3rd.
par. p. 58. '

96. Idon-.‘/Chnptor I1, Air navigation, p.42.
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(97)
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( development of COCESNA. It is important to mention that
private enterprises also cooperated in the e8tablishment of the
Corporatioﬁ, such as the Technical Commission of Airlines which
was composed of the seven air carriers which operated, at that

time, in Central America and Panama. (28 Also cooperating with

the Banco Centroamericano de Integracion Economica, (BCIE), the

5y M e Srdpegr oo

Secretaria de Integracidh Economica Centroamericana (SIECA), res-
posible for the treaties governing the Common Market of the
region and the Regional Officg of Central America and Panama .
(ROCAP) of the International Development Agency (IDA).

ICAé through the North American and Caribbean Regional
Offices has always been represented at the meeting of the Board

of Directors of COCESNA.(gg) In June 1976,the ICAO Council at

P its 88th session unanimously appro%ed the recommendation of the
President of the Council(loo) to bestow the Eleventh Edward
Warner Award upon COCESNA "for its contribution in the pro-

vision of efficient and coordinated services for air navigation

|

97. ICAO DOC.8140 A 14-P/3, Annual report of the Council to
the Assembly for 1960, Chapter V, Technical Assistance
; Projects, p.51 and ICAO DOC.8219 A 14-P/4, Idem., for 1961.

/ 9g. Transportes aérds Centro Americanos (TACA), Transportes,
' A&ros Nacionales (TAN), Empre$a Guatemalteca de Aviacion
(AVIATECA), Lincas Afrcas Constarriconses,S.A. (LACSA)
Lineas Aéreas dF Nicaragua, S.A. (LA NICA), Servicio Aéreo
de Honduras S.A., (SAHSA), and Pan American World Airways (PA
(PAA) .,

“

99. = Minutes of the 26th and 27th Meeting oOf the Board of
Directors of COCESNA.

G 100.., ICAD DOC. C-WP/6346.
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101. ICAO DOC. 9170-C/1032 p.8.
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and communications which has remarkably increased the safety w3

of international flights in the Central American region”. (101)

The award was presented by the President of “the Council to COCESNA

! [

in Tegqucigalpa, Honduras on October lst, 1976.(102) COCEBNA ) o

participated as an observer in two of the most important meetings
held by ICAO in 1976, which were the Regional Meeting of Aérial
Navigation for the Caribbean and South America, held in Lima,
Peru between October 5th and 8th and the Ninth Conference on Air

Navigation held in Montreal, between April 21st and May 14th of

the same yeér.(103)

Neither COCESNA nor any other air traffic control
organization has ever been a member of ICAQ because thHey are not

States. The Chicago Convention clearly stipulates that member-

(104)

ship is open to sovekeign States only and it distinguishes

between States which may join the Organization either by ratifi-

(105)

cation or adherence (196 to the Chicago Convention. On

Qafch 15, 1967 the ICAO Council decided to include COCESNA in

the list of international organizations which ma} be invited

|

u

102. ICAO DOC. 9189-C/1034, Councilf 89th session, p.26.

103. ICAO DOC. JlBS;Annual report of the Council to the
' Assembly for 1976, Annex 7.

104. ICAO|/DOC. 5302 (C/657), Council third scssion (1948), See
discussion in the Council relating to the app%ication of
Trieste, p.2.

105. Article 91 Chicago Convention.

106. Article 92, Idem. (
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to its meetings dealing with the Caribbean Air Navigation

(107)

Region. \COCESNA is on an up~-dated list elaborated by the

!

Secretary Genﬁ

representatives of the Council naming the international organi-
(108)

ral of ICAO and remitted to the President and

zations which may be invited to attend suitable ICAO meetings.

! COCESNA assisted as observer to the 22nd Session of the ICAO

Assembly in Montreal from September 13th to October 4th, 1977.(109)

5 There is no organic or functional relationships be-
tween COCESNA and international organizations like ICAO. Because
air traffic control organizations represent quite a number of

States and also because of the important role they play in the

-

proper development of the services, it 1s wise to ask ourselves

if the regresentation qf COCESNA, Asecna or Eurocontrol in the

Air Navigation Commission of fCAO, could be’ useful. These

; ' representatives could present their points of view to this

‘ Commission directly, instead of presenting their opinions through
the ﬁational representatives. If they are admitted as repre-

" sentatives they should be limited to participation {n discussing
purely technical matters, eTcluding subjectswhich are established

> by groups of States and h%de a political character.(llo)

|
1

|
[
~ 107. ICAO DOC.B672/971, Council sixtieth session, p.7.
) 108. Memorandum SG 847/78 E 4/1.

109, ICAO DOC.9215 A22- Res. p.30.

C:’ JA0. Maurice Tancelin, op.cit., p.72 and 73.
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The Charter of COCESNA has a provision which allows

the Corporation to establish the necessary liaison with national

.organfizations for the discharge of functions and for maintaining .

other relations as needed for the proper operation of the

services.(lll)

1 !
2. Relations with Member States .

The most important relationship of the Corporation with

" member States is through the Board of Directors, which is com-

pris?d of a representative from each of the member Sﬁates.(}lz)

The control of the member States ove£ the Corporation is asgured
by the authority and powers given to the Board by the Convention.
In order that the meetings of the Board may be considered valid,
the presence of all members is required, and its decisions shall

(113)  ppie relationship of control !

be adopted by majority vote.
and power is maintained by member States based on several pro-
visions in the Charter and Statutes. For instapce, the Board
shall establish its Internal .Requlations and such other pravisions
as are necessary for the proper functioning of the Corporation by

(114)

unanimous decisions of the membership. The drafting of

I3

111. Article B COCESNA Convention.
112, See pages 22 td 25.
113. Article 4 COCESNA Convention,

-3
W S S

114. Idem. - ' . .
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tHe Statutes were done by the Corporation and had to be
submitted for approval to each of the contracting States

(115)

through the customan& channels. Also the member States may,

after 5 years of its entry into force, denounce the Convention
without expressing any cause. 'The Convention entered into force

&116) 17 years ago.

in 1961 ,(one year after it wis signed in 1960)
Up to now none of the States have expressed intention to denounce
it. The final provision, and a very siqnificanp one, is that
any State may adhere to the Convention after entry into force

by depositing an instrument of adherence with the International
Civil Aviation Organization. But tﬁe adherence of such non-
signatory State shall be aéprovedAby unanimous consent of the

(117) The public international corporation

contracting States.
naturé“of COCESNA gave it some kind of autonomy which is
neither general nor absolute. The activities of the Ménagers
of Air Navigation Services of the Coréor;tion in each member

v (118)

State create, £rom time to time, a few p%oblems of co-

ordination with local aeronautical authorities.

5

. o
115. Article 26, COCESNA Convention.
116. See Page 1.and 2.
117. Article 34 COCESNA Convention.

118. See Page 28.
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These problems, which are of different kinds, have been dis-
cussed at the meeting of the Board of Directors, and the proper
solution has been found. The most common problem is that the
Managers of Air Navigation Services of the area, in the per-
formapce of their duties, follow the quidelines get by the
Genéral Manager. The Director of Civil Aviation, who is
generally a member of the Board of Directors, may issue .
guidelines which differ from those issued py the General Manager.
The members of the Board of Directors should exercise their
functions in a collegial way and not individually; therefore

the Ma?agers of Air Navigation Services of the area are not
obliged to take direct orders from them. A particular case was

discussed at the 26th meeting of the Board of Directors where one

of the members, who is the Director of of Civil Aviation of his

-own country, claimed lack of co-operation on the parf

of the local Manager of Air Navigation Services to solve a

N \

(119)

technical problem. 'The Board of Directors passed a resolu-

tion, asking the General Manager to take all necessary measures
to solve that particular problem. '

The safety of human life in the airspace can only be
méintained throﬁgh the provision of efficient air navigation

facilitites and aeronautical telecommunications. The provision

of thése facilities has been established by COCLSNA, which utilizes
|

NirLutes of the 26th Meeting of the Board of Dikectors of
COCESNA held in Managua, Nicaragua, between the nd
gth' Jun. 1977' p'zz’

119.

ot
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the combined efforts of the different bodies to obtain a

common goal. Therefcre unity is necessary within the bodies,

the Corporation itself and the member States' Civil Aviation

v

Departments as well. fThe relations between the Corporation

and member States are as important as the Corporation itself.

AN




- 66 -
CHAPTER IV

SYSTEMS OF REGIONAL CO-OPERATION

Section I

Air Traffic Control : Technical Evolution and Systems
of Regional Co-operation

Air traffic control systems have evolved through
generations. 1In the 1950's the technical and operational
development of the systems was rudimentary at best, but served
the neeés of civil aviation in that decade. Air traffic con-
trol services were not fully defined and technical support
systems were limited to ground/air communication; facilities. ‘
_ Information sources were limited to filed flight plans as radar

was not yet adapted for use by civil aviation.
The second generation developed when the impact ofusub—
sonic commercial jet became felt in the 1960's. Great changes
" occurred in air traffic systems; radar was now widely in use to

permit direct surveillance of.aircraft in controlled airspace.

HAlong with radar, new techniqueé in air traffic control were

introduced to supplant the.flight plan information qgurces.- The %
most ;mportant of these developments was the wide spread use of i
radio communication procedures between the pilot of an aircraft ‘
and the air traffic controller. This decade also saw the

begimhing o&y}nternational co-operation-iy providing common ‘
‘air traffic services and facilities in the airspace over adjacent A
nations through the mediums of such organizations as Asecna,
Eurocontrol and COCESNA. \

’_’_'/ !
' \
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The third generation'startsfaround 1970, with
another technical advance which 1s the introduction of data
processing concepts. This generation is basically identified
in relation to the introduction of automation in the ground
controlled system. It is applied in the concept of substituting
mechanical process for certain actions previously performed
manually by the, controller work force. If the second generation
was the one of the radar,the third is the one of automation.
The automation project is to take place in the United States
around 1980. This third generation will introduce as 1ts most
important innovation the flight-data processing (FppP) and the
use of radar-data processing (RDP). This last innovation pro- ¢
vides automagic aircraft tracking and computer-generated alpha-
numeric display using digitized radar data. This will reduce to
unexpected limits the work load that current communication sys-
items impose upon pilots and controllers. Another goal to be
dccomplished in this generation will be the generalized use of
area navigation in four‘diménsions (4-D RNAV). This will put
civil aviation in the highest category foreseeable in the automa-
tion of ground.facilities and equipment aboard‘airplanes. |

In the 1960's helicopters, turbine-propeller and tur+

vt

bine jet powered aircraft were introduced into scrvice which
. [ ' R
caused new saturation problems in traffic control that might be

B .

a cause of future accidents. In the report of the fourth
I

. .’,__
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European Meditteranean Regional Air Navigation Meeting o

ICAO held in Geneva from January 28 to February 21, 1958 (120

these problems were widely discussed. Statements about Hasic
operational reguirements were presented. An example of ope
which addressed itself to the matter of the introduction
service of new types of aircrafts and the creation of the

tioned ATC corganizations is as follows:

"Urgent preparation of air navigational facilities
and services are required to meet requirements for
the operation of present and future types of‘air--
craft, and particularly for the increasing numbers
of turbine-powered aircraft likely to be introduced
from 1959 onwards, as well as for helicopters.

Account should also be taken of the generally higher
density of traffic than was the case in 1952." (121)

,

In this statement the main issue is the preparation of air

navigational facilities and services to meet the requirements
for the operation of present and future types of aircraft. To
cope with-this, States were supposed%to invest large quantities
of capital, which they could ill afford. 1In yet another state-

ment it says that:

"In developing supplementary procedures and recommending
facilities, the meeting should bear in mind the advisa-
bility .of making them compatible with operations in tﬁe

) adjacent regions,” (122) .

: * ' ' *
1
g 120, ICAO DOC. 7870. EUM/IV. '

§

? \ 121. Idem., Part II, Report on the Agenda, Statement of basic
operational requirements, 1.4.1. general, 1.4.1.1.

O - 122. Id‘l’l-: 16‘.1. .t ’ °
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Here the idea is that there should be a link between the supple-

-

4
*mentary procedures and facilities of one region with "another.

In relation to aeronautical fixed services this .is the state-
ment which was made:
]

"The plans for acronutfbal figed services should be
capable of meeting ‘the requirements of- ATS, SAR, MET, {
AIS (NOTAM) and airline agencies of the region. * The,
circuits of the AFTN should be capable of integration
with those of adjacent regions and should be engineered
in such a way that transit times can be kept to a
a minimumn. Additlonaily, the plans should take account .
of the necessity to reduce message transit times which
. ' ’ .* Wwill be cdnsequent upon the introduction of a high speeéd
f aircraft." (123) 4

G, A W S

’ The necessity of integration of services is present here again. |

It was further suggested that certain equipment had to be re-

) ' .
S ¥+

p;aced and this might fequire the investment\of 1arg§ quantities

e B odemd R o Nk Wood sl

/ of capital:

| / ¢ "Although it is desiragle that HF radiotelegraphy be
withdrawn as soon as possible, in order to avoid un-
necessary duplications and to economise frequencies, it
is recognized that there is a limited and temporary re-
- quirement at some locations for long range operatiochal
’ : control HF radiotelegraphy (2and meteorological infor-
mation) communications. It is therefore suitable that
radio frequencies should be provided in the Regional
Plan for this application. However it is not necessary
to include in the Regional Plan the specific locations (124)
- */s at which HF radiotelegraphy is temporarily maintained."

1

- B 1 2

123, ICAO DOC. 7870 EUM/IV, Part'II, op.cit., Footnote 121,1.4.5.1.
12’. Im"ll‘.s‘z‘lz. }
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Changes were also to be made in the radio aids for air

-

navigation:

"VOR shall be installed as the primary aid for "track
guidance" along all air routes and to provide cover-
age in all terminal areas for the establishrent of
such patterns of tracks as may be required for ATC
purposes. These facilities should be deployed so as
to provide coverage down to the lowest cruising
altitude normally used by fixed wing aircraft"™ (125)

a

In respect of technical matters these statements are to be
considereq“ofugreatLimportance for the creation of the ATC

organizations of the world.

%
L
&
£
™
%

Later in ICAO Assembly Reso}ution A 12-6 instructions
" were given to the Council with respec; to the preparation of
the Fifteep-years'Forec;st of Major Trends and Developmentg in
International Civil Aviation. fhe Forecastjundef the name of

|

"The Technical , Economic and Social Consequences of the Intro-
duction into Commercial Service of Supérsonic Aircraft"(lzs’
was prepared. It was said in this-}eport that improved air

traffic services were required to dealbwith the great increase
in density and speed of traffic, and that such 2 pfoblem was

accentuated by the introduction of subsonic jet aircraft.(127)
Also that the new development in techniques in air traffic contro} i

services were being planned either to meet the increase in traffic

l .
5 . )
125. ICAO DOC.7870 EUM/IV, Part II, op.cit,,foothote 121, 1.4.5.3.1.

126. ICAC DOC. 8087C/925 August 19860. .
127. 1dem.,p.73 No. 218. ~ “ T, \ | |
{
P [ - .
. .




ICAQ Council came to a conclusion

ment was needed to cope with a part of the tremendous problems

]
encountered or the needs of subsonic jet a&rcraft.
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(128)

The

that an international agree-

caused by the introduction of more advance techniques of air

traffic control services:

"International agreement will be neceded to specify

precisely basic system characteristics for air/ground
and ground/ground communication equipment and systems
such as information coding and rates for data links
for air/ground communications, and the developrent an
extensive installation of suitable equipment may
present considerable difficulties and require a long
period for provisioning. For example, a greatly ex-
tended VHF system to provide static free coverage
over all routes flown by supersonic aircraft may be
required, with remote operation from control centres
in many cases. On transoceanic flights forward VHF
and UHF relay from specially posltioned ships linked
to terminal areas by means of tropospheric scatter
communication links may be required. Another possi-

r

d

bility is the use of earth satellites as passive relay

stations." (129)

: . o, ; .
| In undertaking tae provision and operation of en

route air navigation facilities and services, States believed

that certain forms of regional coQGperation were worthy of

States is the international operating agency (IOA).

consideration. The form of regional co-operation used by

(130)

~

128.
129.
130.

ICAO DOC.8087C/925, p.74, No.220.
Idem., p.84, No.265.

The

|
An International Operating Ageney (IOA) as here rrferred

to, is an autonomous establishment which is assigned

the task of providing en route facilities and service
within a defined area encompassing two or more sovere
States.

ign
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_Aeronautical Radio Inc. (ARINC), a jointly owned firm

established by the United States, a number of airlines and
manufacturers to provide communications services, is the oldest
international operating aééncy (dating badk té 1929). The
formation of such bodies, today numbering 12, has been a gradual
process over the past forty years, with some acceleration
noticearle in the 40's and again in the eaély 60's. The, more
extensive(agencies presently operating are COCESNA, Asgcna and
Eurocontrol. Normally the agencies have not extended their
activities beyond the sphere of air tfaffic services,
aeronautical information sérviée(s) and meteorological infor-
mation.(13l)
The majority of international operating agenci€s have
been estéblished in developing areas where-the absence.of en-
route faci}ities and services was so noticeable that substantial
improvement was necessary to make them opgrate within required
standirds. In some cases the air carriers operating ih the

regioﬂ, joined together to provide the necessary en route

% -
facilities and services. These agencies were primarily concerned

with the provision of air traffic services and communications 1N

services, and usually operated on a non-profit basis. These

N
- -
4

*

‘ {
131. ICAOC Circular 103-AT/24, Global Review of the hcoanics
of En Route Air Navigation Facilities and Services,’ P.80.

I
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( agencies were frequently taken over by the States involved but

they normally continued operating independently, under govern-

(132)

ment supervision and on a non-profit basis. Experience

. to date has generally shown that:

"The existence of such agencies has resulted in a significant,
: beneficial contribution to air transport in the areas

f where they have develaped. Among the more important

: advantages of the agencies evident so far, have been the

‘ following:

i) They are organized by governments or airlines
specifically to serve aviation requirements.

! ; ii) Their costing methods are generally sound and business-
like..

2

iii) They generally relate the%r charges to costs.

iv) They often re-invest revenues in the procurement of
required facilitied and services.

o ine

; 13

v) They are interested in improving their facilities
and services.

vi) They have an awareness of ICAO technical standards
. and charging principles.

vii) They are generally noﬁ-profit organizations.

viii)Being often regional in nature, unit administrative
and other costs are likely to be reduced. )

§
i

T ix) Their personnel tend to be professional and well
\L . trained /

)

X) . Their facilities and services are effectively operated.

|

132. ICAO Circular 103-AT/24, op.cit., p.81 !
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'xi) Through economics of size and greater efficiency

of operation, needed implementation is accelerated.(133)

|
These are not the only advantages which devEIOping States stand

to gain from establishing joint international operating

agencies. There are others such as the benefit from the pooling
of human resources which is difficult to find in those countries.
A .common characteristic of every route facility system is that
they compromise similar basic components whose implementation

(134)

costs are not different from one region to another. In the

provision of this basic component States will obtain the greatest

l

benefit from international operating agencies, "since the several
systems existing would be replaced by one operated collectively
and with pooléd resources. This should achieve substaptial “
savings, part of which could be devoted to developing the
functional capabilitigs of the international operating agency.

Thus the international operating agency, with more highly qualified

personnel and more sophisticated eqﬁipment than were generally

available to the entities replaced,would be enabled to render \

¥

improved service at less cost to the participating States and

(135)

to aviation as a whole". There are several factors that

will determine the size and meﬁbership of an internationl

133. 1ICAO Circular 103-AT/24, op.cit., p.8l.
134. Idem. ,p.82.

4

135. Idem. :
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. operating agency, and therefore its geographicallscope of %{}
o operation. The more decisive ones will he those related to t

K\v/“ political, economic, demographic and gengaphic considerations,

although the existing facilities in some States together with

the need for new and improved facilities when viewed against
' ’

}Lt
~ :
§ ! present and future traffic, will dlso influence determination

of the functional scope of the agency. The operational frame-
work of these agencies are Qery similar. First, presiding over
the Agency would be a board of directors composed of represen-

tatives of membek States and sometimes also representatives of

B s S A B Lot M T o

the airline industry. The main responsability of the Board is
to set the organization's poiicies; approve and change any |

{

charging system established; appoint key personnel and approve

T LR o oa ot

all major acquisitions. A chief executive who is responsible to
the board, would be in charge of the daily opgrations of the

agency in general, There-is a technical branch responsible ] //
for the provision of enroute services. Another branch would

be the administrative one whose function would be normal account-
ing operations and th;‘assessment and collection of any charges
established. The personnel should preferably be nationals of

the member States; at the beginning there might be some diffi-

‘? culties in :ecruitiné such staff and the member States usually
have to invest in special training for these pecople. There are two

other possibilities for regional co-operation which are worth- .

. N
> B ! e - . P )
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while mentioning briefly. They are the regional contracting

'
b

and purchasing agencies and the regional collection agency.

|
former exists when a grouvo of States form a joint contracting
i

ané purchasing agency to negotiate with an enterprise outside

their territories for the purchase and installation of compo-
nents of air traffic services and comrunication services.
Tangible benefits could Ye obtained from such negotiations,

merely by virtue of the stronger bargaining position of a

(136)

collectivity of States. The regional collection agency

is formed ‘when:

"States individually operating '‘en route facilities and
charging for the services rendered, will be involved
in considerable accounting work, and perhaps even
collection difficulties where there is a substantial
volume of overflying traffic. In such circumstances
a group of adjoining States might benefit materially
by forming a joint collection' hgency which could
collect the en route charges of a participating State
overflown at the same time as it collected any charges
due to the State where the aircraft lands, the revenues
being duly allocated to each State according to its en-
‘titlement, less a pro rata share of the agency's opera-
ting costs. Since few aircraft would be unlikely to
overfly the territory of all the participating States,

_collection of the en route charges due should prove
reasonably sure. Such pro-rated costs should along
prove less for each State than it would otherwise incur,
and additionally there should be further economies pro-
gressively resultipg from the employment of better
trained staff capable of developing more sophisticated

and streamlined procedures in general. (137) N
]

—~ .

- LY f
136. ICAO Circular 103-AT/24, op.cit., p.B83. \

137. ldem.,p.84.
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Section II

1. The Air NavigationlSecurity Agency for Africa and
Madagascar {(ASECNA)

The Air Navigation Security Agency for Africa and
Madagascar, (Asecna), the first multinational organization for

the common provision of air traffic services was es'tablished

-

in West Africa by the Saint Louis du Sénégal Convention of

December 12, 1959, signed and subsequently ratified by twelve

African”§;gtqs.ﬁl38)

(139)

Asecna was later joined by two additional
States. It was constituted as a public utfﬁity corporation™
(établissement public) with legal statutes and financial auto-
nomy for the purpose of operating the services\provided to
ensure the regularity and safety of air navigation in the

(140) The Agency administers the

territories of those States.
facilities and services provided for the transmission of

techn%cal and g;affic messages, aircraft guidanée, air’traffic
control, fliéht information, forecasting and provision of meteorolo-
gical information, both for en route navigation and for approach
and landing at terminal aerodromes. In additien, the Agency

may be entrusted by each df the States with the management or

maintenance of any operation serving an aeronautical nurpose,
o .

138. Names of the States, sce supra, footnotc 4.
139. Togo and Mali.
140. Article 1, Asecna Convention.

L3

L
.
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143, Idem. ‘ o -

under individual contracts. The Agency may also be authorized ig

to establish special equipment programmes for a particular
State, especially with regard to the operation of its terminal, B
(141) *

aids or any special tasks entrusted to the Agency. The g*

essential character of the Agency is: ;

"la dualité de sa nature, c'est 38 la fois un instrument
d'assistance technigue et un organisme de cooperation
en matiére de sdcurité aérienne”". (142)

-

Historically Asetna is the result of "une dé&concentration de
l'administration frangaise de 1l'aviation civile, le Secrétariat
G&néral 3 1l'aviation civile. Cette opération fut rendue
nécessaire par la décolonisation‘effectuée par la France en
Afrique, 3 partir de 1956. La décolonisation s'acompange
généralmen£ d'une assistance fournie par l‘ex—pﬁisance
colonisatrice 3 1'Etat nouveau. La collaboration est substituée

(143) Asecna is administered by an Adminis-

3 la dé&pendance”.
tfative Council. The organization of the organ such as it
existed until 1972, was as follows: of the 24 seats on the
Council, France occupied 12 places, while the African members
each held one place. The Organization's headquarters were located

in France. To this we can add that initially 99% of the skilled —

personnel were French. Asecna has a very strange legal structure ’

141. Article 2, Asecna Convention.

N

142. Tancelin, op.cit., p-1.
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(: ‘ because France was not a party to the Convention but neverthe- -
i less occupied twelve seats cut of the 24 on the Council aszmen-

tioned above, and bhecause the headquarters of the Agency were

~

situated outside the territory of the activities of the Agency.

"These facts contribute to the impression of Asecna” as an or-

b o o

ganization of a rather peculiar legal nature. The independence

of the drganization seems equally dispuggbler”ili4) Today the

. : ) - |
influence of France hags been greatly reduced because of two

L T TP M PARY

revisions of the Convention ‘of Asecna. "The first one, agreed

upon in 1972, reduced the number of Council seats occupied by

———

France to 8, while the African members obtained 14 seats. The

| ‘
most recent revision, which took effect in 1974, introduced the

»

-~

one-state~one-vote principle to the Council, thus fogymally making

(145)

- France an ordinary member™. Asecnd's Constitution is not

consistent yith Article 83 of the Chicago Convent}on, acc¢ording
3 ' to wﬁich, arrangements made by any contracting'St;te shall be
forthwith registered with the ICAO Council, which shall make it
public as soon as possible. Now that all member States of Asecna
.are also members‘of ICAO, they should cbmply with.that obligation
but up to now gpey have never done so. - .
‘The'Asean Cénvention does not provide for any transfer

N

of responnibility for air traffic control services from the

.

144. Jﬁn Huner, The Responsibility of States for the Provision
of Air Traffic Control Services: The Eurocontrol Experi-
ment, p.80. : .

145. Idem.,p.81.
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member States to the Organization, nor do the personnel work
under uniform conditions of employment.

The management structure of Asecna is similar to that ’
of a public corporation. Under the terms of Article 2 of the
Convention the Agegcy is admin{stered by an Administrative
Cauncil, Assistgd by a Director General, who has authority over
the administrative organs of the Agenc§ which are: the adminis-
tration,chree teqhnical departments, (exploitation, infra-
structure and meteorology), the accountina department and the Gene-
ral'Secretariat. There is also a representative of the Agency in

each member State, appointed by the President of the Adminis&ra—

tive Council in agreement with the respective ministers in charge

of ¢ivil aviation.(l46) This representation of Asecna is

the same as a management organ of a public corporation. Because

of the status of the representative he ought to be considered

'

as an international official.(147) ; |

- i
The decisiors of the Administrative Council are execu-

£

tive decisions which means that they can be applied without any
é (148)

3

further consultation with the member States. The nature of

the powers of the President of the Administrative Counci;,’

Director General and local representatives,is not guestioned as

(149)

they have executive powers, The Administrative Council
|

1

|
146. Article 24 Asecna Statutes.

147‘- Tmcelinp 22.@1t.,p-35-
148. Idem., p.52. '

149, 1dem. p.51.
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does not have regulatory powers, which is an exclusive attribu-
tion of each State. Article 5 of the Convention enumerates the

financial resources of the Agency which are the charges re-

e

ceivied from 'the users of the services; execution.of contracts

based on Articles 10 and 12 of the Convention; the contributions
of member States and the subventions. In 1962 Asecna introduced
a common route charges system, which-actually provides for the
main part of the Agency's financing.‘ ’
The rules for meetings and deliberations of the Counqilj
are éiven by the Statutes.‘lSO) The members of the Administra- f
tive Council have equal voting rights, except the President who j

has a casting vote when opinions are divided. Normally decisions

| are taken by a majority vote of the members of the Council,(ISI) 2

and in some cases by a majority of two thirds.'!®?) §

! |

2, The European Organization for the Safety of Air Navigation
{EUROCONTROL)

The European Organization for the Safety of Air
Navigation {(Eurocontrol), was established by the International

i onvention relating to co-operatigon for the safety of air

P k

N -~

navigation signed at Brussels on December 13, 1960, by Belgiim,
France, the Federal Republic of Germany, Luxembourg, the Nether~

: 1
" lands and the United Kingdom. On March 1, 1963, the Convention
) o

I
'

150. Article 13.‘Asecna Statutes. -

151. Idem., Article 13(6)
152. Edem., Article 19,
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entered into force and established its permanent, headquarters

in Brussels. The purpose of Eurocontrol is clearly stated in

N

Article 1 of the Convention which says:

Y -

"The contractlng parties agree to strengthen their co-
operation in matters of air navigation and in partlcular
to provide for the common organization of the air traffic

services in the upper airspace". ’\> ‘

The reasons these six European States had for the

creation of Eurocontrol are varied. Around 1955, with the
. £ N

introduction of jet aircraft in commercial operation which, up

to that time, had only been used for military purposeé, the
structure of air traffic began to change. The character-
istics of jet aircraft were high speed and high ‘cruising

altitudes, which up to that time, had only been ysed by military

v

aircraft. The common use of the upper part of the airspace by

Al

a great number of civil and military aircraft made it difficult

to rely on a pilot's ability to prevent collisions. “This raise

[

the question of how it would be possible to ensure tﬁp safe an
(153)

T

orderly flow of air traffic. "It became gbvioué that a

new organization of the European upper airspace, especially in

[y

the areas with hiéﬁ traffic densiéy and §ever3 military co-

o

153. "Why European PMir Traffic Control Integratlon-ﬁféurocpntroi
Jourhal, June 1965, I. p.5. L
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oxdinatioh problems like the Benelux-Germany region, had to

be based on the implementation of an improved route structure

4
¢

irrespective of national boundaries. In order to divide s
Western European airspace logically, taking into account the

major traffic streams and the need to ensure this coordination, é
it was indispensable to re-organize air trafficecontrol services

n(134) article 1(1) of the Convention :

on an international bhasis.
raises the question of where the upper airspace begins. There
is no provision in the Convention in this regard. That defini-
tion was omitted because operational practice might necessitate
a revision of this boundary, which would require a time '

(155)

consuming amendment to the Convention. The upper airspace

has been fixed by a decision of the Permanent Commission

S RARE "

composed of representatives from each of the contracting parties,
at 20,009 feet Flight Level (FL200) and upwards for the Federal
Republic of Germany, the Kingdom of Belgium, the Grand Duchy of
Luxembourg and the Kingdom of the Netherlands and at 2%,000 feet
Flight Level (FL250) for the French Republic and the United

(156)

Kingdom. The actual field of Eurocontrol is limited to

154. "Why European Air Traffic Control Inteqration", op.cit.,
footnote 153.

155. Huner, op.git.,p.70.

156. R. Bullin, Eurocontrol - A European Organization, Its
Structure and Future Prospects, Journal of the Royal
‘Aeronautical Society, vol.69, no.651; March 1965, and
Article 3 Burocontrol Convention.

’




the control of air traffic for ciwil aircraft and those
military aircraft which conform to the IC?0 procedures for
the upper aigspace of the member States. Pené Bullin, the

Director General of Eurocontrol defined Furocontrnl's terms of

B

reference as follows: . )

"Firstly, to create in upper airspace, control zones for
air traffic whose limits would henceforth be gdverned
by technical or technological requirements and conse-
quently would be entirely independent of political

frontiers.
Secondly, to collaborate very closely with the military

authorities in order to promote the adoption of certain
measures and to develop proper methods to ensure the
safety and rapid flow of air traffic whilst at the same
time making large economies.

Finally, the new Organization had the task of unifying \
the control procedures and the rules of the air". (157) ‘

The Agency only exercises active jurisdiction of the
upper airspace in Belgium, Luxembourg and the northern section

(158) Eurocontrol hes, for several years,

of West Germany.
operated the "Centre Exp&fimental d'Eurocontrol (CEE)" situated l
. ’
at Bretigny-sur~Orge near Paris to test and evaluate equipment
and methods of air traffic control to be adopted in member ?
states. On January 1, 1970 ,the Agency opened an Institute in
Luxembourg whtre the technical operations stdff is trained either

in basic or advance courses. At Maastricht, in the Netherlands,

the first Eurocontrol air traffic control centre controls

157. R. Bullin, op.cit., footnote '156.

5

158. Lawrence Doty, Nationalism Poses Threat to Eurocontrol,
Aviation Week & Space Technology, October 20, 1973, p.27.




I' ‘ part of the Organization's area of jurisdiction. A second centre
in Karlsruhe (Federal Republic, of&Germany) is responsible for
controlling .another part of the area and the one at Shannon

(Ireland) ensures a smoother transition for traffic between

¢ -

%l the continental and oceanic Areas.
zf Structure - To carry out 1ts fuﬁctions,the Organization
? is composed of two organs which are: .

% a) The Permanent Commission of Ministers (The Commission)
; - b) The Air Traffic Sefvices Agency (The Aqency).(lsg)

) The Commission is a deliberative body composed of two represen-

) tatives of each of the contracting parties, only one of whom
3 has the right to vote.(l60) The duties and responsibilities of

(le6l)

the Commission are set out in the Convention. The Commission

-

has a double role, first to lay down a comwon policy on certain

matters relating to air traffic control and second to exercise

Ca

the power of general supervision of the activities of the Agency

o

and decide on its acts as defined in the Convention. Because
of the importance of the Commission's ‘work the member States are

; ‘represented by their Ministers responsible for Defence and

3 - Civil Aviation. The Cofmmission has different systemg of voting

according to the matter in discussion:

o L]

-
i

159. Article 1(2) Eurocontral Convention.

160. Idem.,Article 5.

' 161. Idem., Article 6.

3
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"a) The majority vote seemed to be absolutely
essential for recommendatinns to member Countries.
these recommendations seek inter alia to ensure the
standardisation of nationdl regulations governing
air traffic or, to promote & common policy on radio
aids, telecommunications and airborne equipment.

b) However, when it comes to decisions involving
important acts and general policy decisions, such

as the determination of the configuration of the

air space in respect of which air traffic services
are entrusted to the Agency, deneral agreement is
indispensable and the decision taken is binding for
the contracting parties.

c) The Commission issuyes the Agency with directives
for the determination of the policy to be followed in
respect of remuneration for services rendered to user
and, where applicable, the approval of the tariffs and
conditions of application of charges to be established.

.

«(162)

The matters enumerated in b and ¢ require an absolute
majority in order to be adopted. The votes are weighted accord-
ing to the Gross National Product (CNP) of each member State.
The weighting is prescribed in a table in Artitle 9 of the
Convention.

The Agency is another body of Eurocontrol; it has
operational functions such as organizing air traffic services in

the airspace of the contracting States and establishing air

traffic control research and experimental centres and schools
f

- for the advanced and specialized training of personnel of air

navigation services. The administration of the Agency is the
responsibility of the Committee of Management, which is composed

of two government represcntatives from each of the member

poy
162. R. Bullin, op.cit., footnote 156,

&
&
%
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(163)

j’ States. This Committee appoints a Director General,

‘ \ who is the head of the Agency and represents it in legal

proceedings and for all civil purposes.(l64)

‘ 7 Finance - To fulfill the purpose of its creation the
ARgency requires substantial financial resources. The appro-

priate resources for its financial well-being-are supplied by
the‘member States(l65) within the limits and conditions defined
in the Statutes. During the ipitial period, which was fixed
as the first three financial years, States were supposed to

‘ apportion all expenditures,.ogerating and investment of the

Agency, based on their Gross National Product:

"Subsequently only the annual contribution of the
member States to the investment budget will be
assessed on the basis of the G.N.P. criterion; for
the operating budget a more complex formula will
be introduced. Taking due account Of the services
rendered to the civil air traffic of each of the
contracting parties. To sum up: the operating
budget will bhe divided p%opo;q@onately into two
parts to the services rendered to the following two , .
categories of users: the first includes civil air- .
craft of non-contracting States and military, customs
and police aircraft; while the second includes the
civil aircraft of the Contracting Parties. 1In respect
of the first part, the share of each of the member
States will be calculated proportionally to the value }i
of the Gross National Product whereas the formula'fot &

ﬁh

= o

the second part will be based on the services rendered
by the Organization to civil aircraft of each of the
merber States.

\

»

1€3. Article 13 Eurocontrol Statutes.

v

164.Ydem, .

165. Article 32,\E:rocontrol Convention, "

1 ll
-+
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Expenditure will thus be shared among the Contracting

Parties not only according to their contributive capa-
city, as is the case at present, but also according

to the extent of the services which they receive from

the organization as users of these services" (166)

Actually the commercial operators pay part of jhose costs :
through a uniform system of charges for the use of en route- t e
air nangatidn facilities which was approved 1n Jﬁly 1969 by %%
'the Permanent Commission. The goal of the Agency was to

gradually recover the cost incurred by member States)mﬁfﬂbhe

o
b A

Agency. The introduction of such charges was foreseen at ,g

the time of the signing of the Convention.(167) Article 28 of ;

)

the Convention s}ipulates that in order to carry out itg tasks %

A the Agency shall be empowered to construct such buildings ;%

and installaticns which it requires, but should make use of

5
existing national installations and services, whenever dupli-

ok

o

cation can be avoided.

Lr ’ . Legal Status of Eurocontrol - To enable the Agency

B

to achieve its aims the member States endowed it with various

N ’ attributes. In the first place Article 4 of the Convention

F statesvthat the Agency has: "fullest legal capacity to which
corporate bodies are entitled under national law" in their
territories. Articles 12 and 13 of the Convention set the

.1 .competence and procedures to he followed hy the commission in

| -

representing Eurocontrol in concluding agrcements bhetween the

-

166. "Eurocontrol a Ehropean Organization", Eurocontrol Journal
Jme %965"1- -

A o

,167. Article 20, Eurocontrol Convention. .




oo > P

r ‘ x "
. .- 1 P T . P

- 89 - ) !

1

52 | .
' Organization and any State which is not a party to the

J'Convention but which is desirous of usiﬁq'the services of the
Organization, and also with 6:her international erganizations
and member States. Therefore it can be concludedlthat Euro-
control possésses international legal personality. /?

Under Article i4 of the Convention, thg member States‘@

entrusted to Eurocontrol the responsibility to rendery the air

in the defined airspace in accordance with the

traffic servi

provisions ¢f Paragraph 2(d) of Artiele'G and Article-38 of the

Convention.
Eurocontrol is a public international corporation by
virtue of iYls organization, management structure, powers and

function But the Convention does not describe the Organiza-

»

tion as such. .

ocontrol's Constitution is consistent with Article

83 of the Ch go Convention according ﬁo'which arrangements

made by any contr= State shall be forthwith fegistered

with the ICAO Council. T

¥ngdom of‘%elgium shall cause
to be registered with the
Aviation Organization."

"The Government of the
the present Convent
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SECTION I

»

Differences and Analogies Between COCESNA, Asecna

and Eurocontrol . ) .
! :

L)

- COCESNA, Asecna and Eurocontrol, are organizatiocns

which were created on the basis of "regional cooperation®.

Various ways of nizing such co-operation may be suggested. -

Thé most complete w ld‘be to obtain uniformity in the regula-

tions and the organg whi¥h/provide the services. In - “%
this way a large qeégf phical area could be covered without g
taking into consideration national borders, but only technicql n
'requirements. The second way is the one used by the aforemen-

tioned organizatiéns. Their co-operation is not perfect and their
gompetenee is iimited to the territories of the member states ]

where they apply national regqulations. In thé 1960s when these

1t
Conventions were signed, the air traffic services were charac-

]
terized by the application of certain principles such as the
P

'separation of military and civil traffic gervices; the exist-
|

'« . . e
ence of airways, and the distinction Between two methods of

f
flight: instrument flicht rules (IFR),

and visual flight rules (VFR)
| )

.wwf
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concepts are already obsolete, ’The sam comm;nt can be ex-
tended to many surface transport comtepts which were used 'in
the regulations at that ¢time, i<e. thHe notion of "route" or 1he
principle "see and be seep” on which the visual flight rules
(VfR) are based. The frequency of flights, their altitude ané
speéd demand C ges in air traffic systenis.

The .purpose of ‘this study is to examine the whole .
system laid down by the Eonventioﬁs with the juridicial problems

i
arising from the applicaticen of the terms of the Cdnventions.

'These problems can be studied in relation to international law

and national law points of view. .
/

1.° The Three Convent'ions and the ConVentlon on Internatlonal
CGivil Aviation - P

kY

According to the provision of Article 82 ofuthe Chicago
Cohvention the contracting States unéertake the obligation not to
enter into arrangements and understandings which are incpnsisten{
Yith iés terms. ° The Conventions are not inconsistent with the
gbal'of the Chicago Convention which is to facilitate aiﬂ navi-
gation. 1In order to prove this, it will suffice to egamiﬁe the.

statements found in the preamble of the text of the Conventions.

'The COCESNA Convention opens with the follo&ing statement:

"CONSIDERING: that the cooperation of the Central American
States in the. sphere of civil aviation, ﬁqutlﬂ]]y since
the.creation of the Center of Flight Information in Tequci-

. galpa 1n October of 1957, has already improved the safety

" of civil aviation in the.region.

That the use of jet propelled transport planes makes it
necessary to strengthen considerably the organization

- .t

A A e 1 STIHRAMAL, Yl 1s T
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( o of air “traffic services as well as telecommunlcatlons
X : and radio aids to air navigation.
\ "That in order to assure the efficiency of these ser-
o vices, without at the same time placing éxcessive
~ burdens:on the economical resources of ‘the States
themselves, it is necessary, to avoid duplication of
same -and seek their.rational lntegratlon so that the
: . contracting parties would be in a position to meet
their international obligations.”

i

¢
A

. ‘ . Eurocontrol's Convention has a similar statement ip its pre-
amble which says:

-

"Considering that the entry into service and general
employment of turbine engine transport, aircraft may
give rise to far reaching changes in the orgaﬂdzation
of air traffic control,

Considering that, from the operational standp01nt,
modern types of aircraft are characterized: by high
speeds, by the necessity, for reasons of economical
operation, of being able to make an uninterrupted
climb at a high speed to optimum operating altitudes
and of remaining at those altitudes until a point as
hear as possible to the destination of the aircraft
Y has been reached.,.
Considering that those characteristics imply not only
the adaption or reorganization of existing control

methods and procedures but also the creation, above a
certain level, of new flight information regions organi-
zed in whole or in part into control areas,

Considering that, having regard to the rapid progress
in the technical development of such aircraft, the

! control of air traffic at a high altitude can no longer
be envisaged within the restricted frame work of
national frontiers, in the case of the majority of
i European countries,
8 Considering therefore that it is expedlent to create
af international control organization operating in
respect of airspace which extends beyond the limits
of the territory of a single State,
Considering that insofar as pertains to the lower air-

. space it may be of advantage in certain cases to en-
trust the air traffic services in part of the territory
of one Contracting Party to the aforesaid international
organization or to another Contracting Party.

¢




R PSS s
.

R T e - TR

oY et

- 93 -

Considering moreover that internationalized control
presupposes the adoption of a common policy and the
standardization of regulations based on the Standards
and Recommended Practices of the International Civil
Aviation Organlzatlon (ICAO), due regard being paid
to the requirements of national defence,

Considering furthermore that it is highly desirable
to coordinate the action taken by the State in res-
pect of the training of personnel of the air naviga-
tion services and in the field of study and research
.relating to air traffic problems."

The Asecna Convention also contains such a declaration justifying

its creation: - - S — *
«

"Vu la convention relative & 1'Aviation Civile Inter-
nationale, signée 3 Chicago, le 7-décembre 1944 et
publi&e par décret du 31 mai 1947 et ses annexes.

Article ler ,

Les Etats signataires conviennent de censtituer un
Etablissement Public doté& de la personnalité morale
et jouissant de 1'autonomie financi&re pour assurer
les services destinés 3 garantir la régularité et la
_ sécurité& des vols des aéronefs de la circulation
} aérienne générale dans les territoires des Etats
désignés ci-dessous:"

{

The three statements can be summarized as.follows: The organi-

zations seek the improvement of the safety. and regularity of

civil aviation by means of organs of co-operation, without

‘placing excessive burdens on the economical resources of the

N

States. The organizations so created should be capable of

coping with changes introduced by the generalized'use of turbine-
engine aircrafts in commercial operations. The provisicns of
Artiéles 28 and 37 of ihe Chicago Convention impose certain

obligations upon the member States.

N

ot
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( . All those obligations could be more easily

/’ and efficiently performed by intfernational organizations
rather than by individual States, such as in the case of

COCESNA, Asecna and Eurocontrol, which according to the state-
I

ments in the preambles of their Conventions were created to
improve the safety of civil aviation. Another obligation

imposed upon the organizations by the Chicago Convention is
one of procedure. The respeotive provision is in Article 83

‘which states: "

"Subject to ‘the provisions of the preceding Article,
any contracting State may make arrangements not
inconsistent with the provisions of this Convention.
Any such arrangerent shall be forthwith _ registered
with the Council, wvhich shall make it public as soon
as possible." »

: ‘ In case any menmber State makes arrangements not inconsiétent
with the Chicago Convention, it must forthwith register such
‘arrangements with, the Couneil of ICAO, In regard to this, only

tﬁe Asecna anvention does not mention any such requirement.

The COCESNA Convention, Article 33, clearly states that:

-

"This Charter, .upon entry into force, will be registered
with the International Civil Aviation Organization,
which in turn will register it with the United Nations."

~

Eurocontrol also has a similar provision which is

K

found in Article 42 of its Convention. As I have élready
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mentioned only the Asecna Convention does not have.a pro-

vision to deal with this matter. The reason it does not have

——
e

i
such a provision is that the Convention is of a dual hatare.

e

On the one hand it is a co-operation agreement and on the other

~

hand a teéhnical assistance arrdangement between France and its
former colonies in Africa. At the time the Asecna Convention
was signed. the Africa? States were not contracting parties to
the Chicago Convention, and therefore not bound by, it. After
these African States became independent and parties to the
Chicago Convention, the question of whether they should register
the Convention with the ICAO Council arose and,”in my opinion,

such registration became mandatory because of Article 82 of

the Chicago Convention, which is binding on all ICAO members.

2. Management

The management of these three organizations is
basically the system used by public internatiéhal corpofations
(8tablissements publics). The simplest and less sobhistica;ed-
structure of manageﬁent is the one of COCESNA ;;d Asecna.

Both Orgaﬁizétions have only one administrative‘body which is
the supreme and sole authority. In COCESNA it is ;alle& the
Board of Directors and in Asecna the Administrative Council.

There are various organs in the management structare of Euro-

control which are as follows:

i
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aj) The Permanent Commission of Ministers (The Commission);
b) The Air Traffic Services Agency (The Agency);

¢) The Committee of Management: and

d) The Director General.

The\:;\ga*mfﬁahlzations have a General Manager

(Director General) wMr=is in charge ¢f the day to day operations.
The Commission‘(Eurocontrol) and the Administrative Council
(Asecna) have ministerial statws; but the Board of Dlrecto£s
{COCESNA) does t, thus 1ts members are the Directors of Civil

Aviation iy their respective countries.
3. Functions

The operational functions of COCESNA, Asecna and
Eurocontrol are the same but the first two have cértain additional

functions which are unique to them. Their main function is to
Ly
T

provide air traffic services to facilitate international air

ngvigaﬁion. The provision of such services is one of the
N , .
obligations undertaken by States party to the Chicago Convention.

c‘ocz:su}\i functions are clearly statsd in Article 2(1) of its

Conveﬁtion.(lss)

be prbvided.in the territories of the contracting States and it

This Article says that the service shall
»

. »makes no reference to airspace, nor does it set limits in regard

&

o

/} . L]
168. See page 41.
- i

= A
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to altitudes. Eurocontrol's functicns are stated in Article St
. 1 of the Convention. -169) The integration of the services in j;
regard to upper airspace was entrusted to the Agency.‘ Article %
3 of the Convention's definition of "air traffic" establishes ] (2
that the services afe available only for civil aircraft and v
those military, customs and police aircrafts which conform to i%
_ the procedures of the International Civil Aviation Organization. ;
. Beside these functions Eurocontrol has two others, which are %
research and training.(l70)Asecna's functions differ slightly %:
%
from those of COCESNA “and Eurocontrol. The functions "are 3

clearly described in Article 2 of the Convention: .

"L'Agence g&re les installations et services ayant pour
objet la transmission des messages techniques et de

: trafic, le guidage des a&ronefs, le contrile de la cir-
culation aérienne, l'information en vol, la prévision
et la transmission des informations dans le domaine
météorologique, aussi bien pour la circulation en
route que pour l'approche et 1'atterissage sur les
aérodromes .dont la liste est annexée 3 la présente

Convenj}pn."
According to this Article the Agency is responsible for the
, administration of installations and air traffic services for
en route navigation as well as for approach.and landing in’ ~

airports of the member ‘States. The scope of the functions of

h

169. Qg:citfu Page 82. I

-

H

k3

)

4

§ 170. See page 84.
3 ) .
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Asecna in relétion to those of COCESNA and Eurocontrol is

. wide.

made in regard to lower and upper airspace and the services

In COCESNA and Asecna Conventions no distinction is

are not restricted to civil aircraft and those military,
customs and police aircrafts which conform to the procedures
of the International Civil Aviation Organization. A very‘im-

portant point which is particular to COCESNA and Eurocontrol

but not to Asecna, is that in the first two Conventions there

is a transfer of responsibility from the member States to the

e -

, : organizations in order that they may fulfill their tasks.

4. Financing

4

The financing methods of the three organizations

T T 1 SR

could be described as follows:

LN

a) An initial contribution by member States;

TN cin g WS

b) The use and possession of facilities and operating equip-

ment were given by merber States to the organizations;
W
c) Revenues generf%ed from services rendered by the

organizations to users; and

d) Loans or any other resources.

~ . N
-

.
COCESNA's financing system follows this given pattern. The R
States contributed pro rata with a circulating rapital of

U.S. $100,000.00 to start the operation of the Corporation and

¥
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also provided the use and possession of facilities and

equipment necessary for the discharge 5f i1ts functions. The
Corporation shall maintain.its financial equilibrium. Waith
this in mind it will fix tariffs and conditions for fees to

airspace users, which will be subject to the provisions of

_ Article 15 of the Chicago Convention. These fees were 1mposed

2

at the moment the Corporation began operating. In this way
the Corporation should be capable of generating sufficient
revenues to operate on a non-profit basis.

Eurocontrol's system of financing is more'éomplieated
but basically the same as COCESNA's. In Article 32 of the

]

Convention "The contracting parties recognize that it 1s ,

necessary for the agency to achieve financial equilibrium and

undertake to make available financial resources within the
limits and conditions defined in the %tatute..." It stands

to reason  that financial equilibrium must also be maintained
when the Agency is assigned tasks not expressly provided in

the Convention. The Agency Statutes lay down the financial
policy to be followed, indicate how financial equilibrium is

to be achieved and provide guidelines for financial management.
The Statutes make a distinction between operating and investment
budget receipts. This last distinction falls into three broad

categories which are:

a) Revenues from Services provided by the Agency; *
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b) Receipts from charges levied on users of the air
traffic services; and
¢) Contributions from member States, on a Gross National

Product basis and services provided to civil aircraft of

each member State.

Investment Budget receipts include the proceeds from

loans or any other sources, and the member States' contributions,
which are estimated in proportion to their Gross National Products.
To insure the financial equflibrium the member States' contri-
butions should be egqual to the difference between the total

amount of expenditure authorized and the estimated receipts other

than contributions.

“

Burocontrol operates a Central Route Charges Office
which collects charges based on a common route charges system.
In July 1969, the permanent Commission approved a uniform sygtem
of charges for the use of en route air navigation faciliifégﬁ
provided by Eurocontrol member States. The intention of such
a system was to gradually recover the costs incurred by the
Organization and member‘States.(l7l) The idea of introducing
suqh chafbes had already been conceived at the time of the

signing of the Convention. Article 20 clearly states that

concept:

i

171. Huner, op.cit., p.91. " ‘ P

~
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"The Agency shall establish, where applicable, in
application of the directives of the Commission
formulated in accordance with the provisions of
paragraph 2(e) of Article 6 to the present con-
vention, the tariffs and conditions of application
of those charges which the Organization is entitled
to collect from users. The Agency shall submit
those tariffs and conditions for the approval of
the Commission." ’

-

The question which arises here is what percentage of
cost of the service provided is to be rgcovered? A full re-
covery had originally been planned but this idea was not gra-
ciously accepted by the flag carriers of the Eurocontrol members
who put pressure upon their national governments. Consequently
the initial recovery rate was set ‘at 15% of costs, based on
1969 figures. 1In 1973 the rate was raised to 30%, based on
1971 costs and in 1975 this rate was doubled based on 1973 *
costs and in 1977 the rate of recovery was increased to 75%.(172)

The last method of financing to be discussed will be
the one used by Asecna. Article 5 of the Convention mentions
the financial resources of the Organization which are:

1. The'Eharges received from the users of the service;
2. Revenues from épecial contracts mentiqped in Articles

10 and 12 of the Convention;

3. Contributions of the member States which are deter-

mined in the Book of Charges (Cahier des Charges) and

4. Subsidies. 5

172. Huner, OEoCito' P 95.
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' The contributions for the financing of Asecna could

( be divided into the contributions of monetary funds and Cii“\ o
contributions by provisions of facilities, buildings and in-
frastructures to render the service. The contribution of .
monetary funds is regulated in ‘the Book of Charges {(Cahier \
des Charges). Orig}nally France supplied about 90% of the /’ v
funds. . Without any formal compulsion to do so the African ;_
States started increasing their initial contributions to
support the complete cost of a safe and efficient servd e.(173)
Since January lst,-1962,a system of levying payment for the
use of installations and navigational aids was introduced
by Asecna regardless of its general unpopularity. There were
three reasons for the creation of this system:

a) The Agency was faced with the need for sources of
revenye to qperate the service and it was logical

’ for it to seek them; | ) .

b) Article 15 of the Chicago Convention entitled the l
member States to levy charges for the gﬁé of in- Cw
stallations and route"services; and

{’ c) The tremendous load which was the resuit of the

operation of the route installations and aids in the

. maee e e

airspace of the contracting parties.
- J The airspace of the contracting parties of Asecna was

overflown by numerous long distance flights which did not

1

173. M. Louis Sanmarco, Why Asecna, Interavia, 3[1962, p.341.
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.42 ‘ represent a prpfitable operationh(174) Asecna had to choose
( among various methods to levy charges and adopted the following

system:

"Introduction of a charge on each flight, varying
according to the weight of the aircraft and pro-
portional to thé length of the route flown, with
no distinction between the routes of one territory

r one region, and calculated to produce a revenue

/Eroportional to the cost of the services being

operated in the region." (175)
5

Like Eurocontrol and Asecna, COCESNA has an en-route
charges system which is the simplest but not necessarily the
best. 'The users are actually charged U.S. $0.11 cents per
mile flown. The Corporation is entitled‘{o collect these
charggs which are supposed to produce sufficient revehues toi*”

[

maintain its financial equilibrium. With this system the

-

member Stateé are not obliged to make annual contributions.
Eurocontrol's member States on the contrary have:-to make yearly
contributions in order to maintain the Organization's finanqiai,
equilibrium. The prediction of competent aviation experts

was that COCESNA's metﬁg? of financing was not sufficient

to support the operations of the Corporation, not because of

the gquantity of the charges, but because of the reluctancy

174. Jean Macaigne, Asecna in Africa and Maﬁagascar, Interavia,
1 3/1962, p.342. ‘ ‘

»

. 175. Idem.,p. 343.
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of the airlines to pay such charges‘&or various reasons. Some

of the airlines have been in debt to XQCESNA for several years

* and potential methods to compel the cak;iers to pay was dis-

A\

cussed extensively at the 27th meeting of the Board of Directors
(held in Tegucigalpa, Honduras between the 22nd and 24th of
November 1977) There is no doubt that this is one of the mairn
prcblems facing the éarporation.At that same meeting a project
for a new system of charges to replace the one in‘force at that
time was presented to the Board by the General Manager. The new
system is linked to future investments and the rising cost of the
operation of the services. It was approved and it has béen in
force since January 1lst, 1978. These charges are as follows:

a) U.S. $0.40 cents for a message by radiocommunication

services.

b) U.S. $0.11 cents per mile flown in navigation services.

C‘Sc) 25% raise in the rent of voice radio and teletype

channels,

d) 45% raise in the rent of teletype equipment. (176)

We can conclude that Asecna, Eurocontrol and CQCESNA,
tend to seek the recovery of the total costs of the services
théy provide ' from fhe users of these services. The rethod used
by COCESNA is in the forefront of this movement, 'notwithstanding

the problems encountered in the enforcing of such methods.

I 13

e

176 Minutes of the 27th Mecting cf the Board -of birectors of
COCESNA, Tegucigalpa, Honduras, November 22 to 24, 1977,
p. 20 - 21.
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SECTION II N

The Matters Which are Regulated in
the Conventions by National Law

COCESNA, Asecna and Eurocohtrol in‘the fulfillment
of their functions, apply not only the rules of the Conven-'
tions which created.them but also tﬁgdgational laws .of their
member States. "There may be cases in whiéh an international
body corporate adopts a particular system of municipal law as
its personal law, or incorporates some part thereof in its
personal law, without thereby losing its international charac-

ter and becoming a corporation subject to the municipal laws in

(177)

question as such". There is nothing in the law that pro-

e

-Mibits an international body corporate from adopting as its

personal law, the total or a part of a system of municipal

law.(178)

The petsonal law of an international body may consist

of rules created by itself or of systems of municipal laws

-

7
adopted by the body corporate, or of a combination of domesti-

cally evolved rules and adopted 1aw:(179) The matters which

are regulated in the conventiqns by national laws are the

following:

‘

]
177. C. Wilfred Jenks, The Proper Law of International.
Organizations, p.7.
¥ .
178- Id&m. ? p. 8. . ! i

179. 1lden.
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:
: ( a) The legal capacity;
N - b) Air traffic services;

i c) Cases of expropriation in the public interest;
d) Liability of air traffic services; and
, e) Transfer of funds.
In relation to legal capacity Article 4 of the xeﬁ”

Euroccntrol Convention states:

"The organization shall have legal personality. In
the territory of the contracting parties it shall
have the fullest legal capacity to which corporate
bodies are entitled under national law...:."

COCESNA is vested with legal capacity(lao) as well, )
which is régulated by the naticnal law of the seat of the
Corporation.(lsl)

The Asecna Convention does not have any provision
: in relation to legal capacity.

The air traffic services are provided in each member
State according to their proper national laws and regulations.

Article 17 of Eurocontrol states:

P

¥

\
"For the accomplishment of its task, the Agency
shall apply for the purpose of air traffic
) control the requlations in force in the terri-
tories of the contracting parties and in the air-
space in respect of which the air treffic servjces
. have been ehtrusted to them under international
agreements to which they are parties.”

e

180. Article 3 COCESNA Conventio

181. Article 1 COCESNA Statutes. The Seat of the Corporation
o has always been in Tegucigalp), Honduras.

’
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The Eurocontrol Convention has a second article

-
Fia ™

which is binding upcn the Agency. It states:

T
w T

"Article 29. International agreements and national
reguletions relating to the admission to, flight

over aad security of the territory of the contracting
partieg shall be binding of the Agency which shall take
all the necessary mecsures to ensure the application of
such agreements and regqgulations.”

- In the case of COCESNA the articles relating to this

matter are Articles 9 and 13 of the Corvention. The texts of
these articles are very similar to those founé in the Eurocontrol

Convention. Asecna also aoplies the national law and regula-

. tion to air traffic services [Article 5 of the Book of Charges

i ’ kCahier des Chargesg‘ The Asecna Convention is capable of '
obtaining a great deéree of unifdrmity in relation to the
services rendered, because the laws and regqulations of the

member States are equal. The nemker States were former colonies

" of France and the Mother Country gave them the same laws and
regulations.

Another aspect which is regulated by national law is

AR, e G T - SR>

expropriation in the public interest. Artigle 17 of the Furo-

oW F A

control Convention'states:

"1. The character of public intrrest shall where
necessary be recognized, in accordance with national
law and with the consequences which result from the
provisions of that law relating to expropriaticn in
the public interest, as regards the acquisition of
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- immovable propez;y”hscessary/for the citing of
( the organization's installations, subject to the
agreement cf the Government concerned..."

This provision is unique to the Eurocortrol Convention as the

te
‘

other Conventions do not address themselves to this issue.
The movement of funds is the fourth ratter which is regulated

by tHe nsticnal law. Article 23 of the Eurocontrol Convention

R

states:

"2. The contracting parties undertake to give the
organization the necessary authcrization for all
the transfer of funds in accordance witl the ccndi-
ticns prescribed under national regulations and
interrational agreements as applicable....”

Article 18 of the CGCESNA Convention contains a similar pro-

visioms ,,
. * The last subject which is regulated by national law

in the Convention is the liability of air traffic services.

Eurocontrol's Convention provides the following in Article 25; "

"l. The contractual liability of theLBrganization shall
- be governed by the law applicable to the conttact.

concerned.
2. With regard to non-contractuval liaPidsey the

crganizaticn shall make reparation for damages caused
by the negligence of its organs, or its servants in the
scope of their employment, inscfar as the damage can be
attfibuted to them. The foicguirg provision shall not
preclude the right to other compensations under the
national law of the contracting parties”.

e 5 R g LR Ry RN L~
_r?

COCESNA's Convention is silent on the subject of

s
+
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liability, nevertheless the corporation faccordirg to Article

5 of the Conventien) must be insured for liability to third
parties and for damages to installations. RAsecna has a pro-
vision in its Convention in Article 13 of the Book of Charges

+
(Cahier des Charges) which says:

"L'Agence devra s'assure€r contre les risques d'incendie
et réserve faite des dispositions de 1'alin&a suivant,
contre les risques de recours que les tiers pourraient
intenter 3 1l'occasion de I’%xploitaticn deg\services
dont elle a la responsabilité.

En ce qui concerne les risques c¢'accidents pouvant
survenir aux a&ronefs au d&collage, en vol, 3 l'atter-
rissage ou lors de leur roulement au sol et dans
lesquels la responsabilitf des cservices de contrfle

de la circulation aérienne pourrait €tre mise en cause,
en application de 1'article 2 de la Convention, 1'Agence
appellera en garantie la République Frangaise et les
Etats intérecsés dans les procf&dures qui seraient
engagées ccntre elle.”

After looking at the different espects of the €onventions
wpich are regulated by national law I ceme to the conclusion
that the mtst importamt aspects are the control of air navi-
gation services and liability to third parties in the cperation

of those serffices. Therefore it is worthwhile to make a widé;\

and separate study of ther.

»

1. The Naticnel Laws and Pegulatfons__are applied_to P

Air Traffic ServiEé?f T s
€

COCESHA, Fsecrnz and Eurocomtrol have similar provisions

-

3

e TR

e
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S

" (' stating that fcr the purposes of providing air traffic
. services they shall apply the regulaticns in force in the
territories of the contracting States and in the airspace in
respect of which the air traffic services have been entrusted
to ther under interretional aureements tc vhich they are
yarties.(lﬁz) The applicaticn of the naticnal redgulations to
(: control the a%r traffic services is nct a syster unicue to these
Cenventions. Article 37 of thé Chicago Convention which rerre-
sents -the publid‘international recine for air traffic cervices
for riost of the world's Etatees ckliges its member Stoates to
undértake collaboration in secur%ng the highest practicakle
. degree of vniformity in regulaticns, throuvgh the accption ¢f the
internaticnal standards and recormerded practices in a2ll matters
in which s;ch uniformity wvill facilitate air traffic'services,
but if they find it impracticabie they Sie not obliged to
adopte such standards after noti jication to ICAO.LlBB) Aiso
Article 11 of the Chicago Convention statee that the laws ard
regulations to be apprlied to the/admissicn to or departure from
its territory of azircraft ergaged in in£ernaticnal air
navigation are those of the contracting States. Therefore
e - ,‘ a member étate can apgly ity cwn laws eznd regulations to control

<
|

. : -
' 182. Article 9 COCESNA Corwvention; Article 17 Eurccorntrcl
| ‘ " Convertion and Article 5 Rsecna, Book of Charges (Cahier

:S y ' deg Charges) . "

183. Article 38 Chicago Convention. .

” &

C) . o 0 v‘ | . . a'l

ok,

-
A

e

“r

=

+
~ o
8




R T T L

L T

T e M sy

e

-
&

_exemptions.(lBS) In the fulfillment of their tasks the organi-

185 Article 27 Eurocontrol‘Conventioh and Article 15
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.its air traffic services. This procedure 1s a departure from

the provisions of the Paris Convention, whereby la Commission
Internationale de Navigation Aérienne (CINA) approved the
annexes to the Convention which became mandatpry for the
contracting States. The Conventions of COCESNA, Asecnd and
Eurocontrol alsc have provisions which state that the regulajy
tions relating to the access, overfligﬂt and security of the
territory of the contracting States shall apply in the imple-
mentation of tﬁeir functions.ﬁ184) Th; last part of Article
12 of the Chicago Convention obliges the contracting States
to take measures to ensure the prosecution of all persons
violating the applicable regulations. To my knowledge all $
national legislations have these sanctions against such violators.
The Conventions do not require the egﬁgrcement of the laws and
reqgulations but member States are obliged to collaborate with
their own authoritie§ to facilitate the proper administration

of justice and to ensure the observance of' police requlations

and to avoid any possible abuse of privileges, immunities and

zations have had problems of coordination of two kinds. First,

there should be in existence a coordination of the laws and

|

‘ .
184. Article 29 Eurocontrol Convention and Article 13 COCESNA
: Convention.

COCESNA Convention.

*
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B . regulations of one member State with the others: and secondly,
if the Conventions have rules which are different from the
legislation of the member States. The legislation should be

» amended to be in accordance with the rules of the Conventions.

The coordination of the laws and regulations between member

States of one organization may present different degrees of
facilitation. For instance there is more similarity in the Laws
and Regulations of COCESNA's member States than in Eurocontrol's

»

and there is no difference at all in the Laws and Regulations

. e * RGBT e
]

5 of Asecna's member States, because they are derived from French

Law which was in force prior to the granting of independence.

2. The Liability of Air Traffic Services

Each Convention deals with the probiem of liabality
g in a different way. We find that each Convention has created
y 'f special rules and has adopted some national }aw;._ ' ;
: COCESNA. Article 5 of the Convention states that the corporation

must acquire insurance against third parties liability and

) against damages to installations used iniits operation. As we
. ‘ can see the Convention does not men%ion any principle of
. liability. The reason for utilizing this system, might be that
the drafters of the document thought that trying to establish
!

+

a principle of liability in the Convention would be difficult

and time consuming and therefore opted for the insurance re-

° §
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- ‘: . quirement. However the absence of such an important issue in

the Convention, which is'not completely replaced by the

insurance system, is a major defect of this Convention.

4 Eurpcontrol | Article 25 of the Eurocontrol Convention(las)

deals with the liability of the Organization, its organs and

its servants, while distinguishing between contractual liability -’

L TRy

and non-contractual liability. For contractual liability the
applicable law will be the lex loci contractu. ’In the case of
non-contractual liability the Convention lays down several
principles and also refers to the use of national law. The
first paragraph of Article 25, Eurccontrol Convention, is in
relation to the contractgal liability of the Organization.

The application of the national law of the contract concerned
may produce results which could be different if the law of
another member State was applied to this particular contract.
2 The second paragraph lays down the principle that the Agency
is liable in cases of negligence of its organs or servants in %
the performance of its duties if the damage is attributed to -
them. The last part of the paragraph compliments the principle,
allowing the right to other compensation in the event that

i sucé{ifmedies exist in the national laws of the member States.

3

].86' QE.Citb r page 108-
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Asecna. The system of liability used by Asecna in a certain
way is different from the liability regimes of COCESNA and
Eurocontrol. The Convention differentiates between two kinds
of damages, those resulting from the operation of the air
traffic services, which are mentioned in Article 13 Book of

)(187) and the ones which are

Charges (Cahier des Charges
\

described in Article 17 of the Book of Charges (Cahier des
Charges) :

"Seront & la charges de 1'Agence, sauf recours

contre 1'auteur des dommages, toutes les indeminités

gui pourraient &tre dues a des tiers par suite due

défaut d'entretien des ouvrages et installations

dont elle a la gestion."

These damages are those caused by the lack of main-
tenance of the facilities used to preovide the services which
are administered by~the Agency. To deal with liability for
damages in the provision of the services the Agency must take
insurance similar to tkat required by COCESNA, but it also has
a second recourse which is to implead the French Requ}ic and
the other member States implicated in the procedures taken
against the Agency. We have to assume that this system is also

used in the event of liability for damages as a consequence or a

lack of maintenance in the facilities‘tn provide the ‘services.

’ -

187. Op.cit., page 109.
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After studying the three systems used by the
Conventions to deal with liability we come to the conciusion
that there is no uniformity in such systems. Thié lack of
uniformity is not restrictés.to these particular Conventions,
since there are different systems of liability in the laws of
the world and because this issue of compatibility of laws has

always been a moot point. Therefore we can not expect unifor-

mity in regard to this matter in these Conventions.

AV
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‘\ ‘ CONCLUSIONS

The creation of the Central American Air Navigation
Services Corporation (COCESNA) by the five Central American
countries to increase the reliability and efficiency of air

(188) is considered to be

traffic services in their territories
a gbod example of what regional co-operation can accomplish.
These developing countries with a common language, heritage
and similar historical experiences had to overcome their geo- y
graphic barriers and differences in political orienfation to
reach their goal.(igg)‘ ‘ )

Some of the reasons for the creation of such an organi-
zation fof regional co-operation were: 1) The introduction
into commercial operations of turbine powered aircraft, which
were caﬁable of flyving at very high altitudes and speeds;
E) The increasing density of traffic; 3) The adaptation and
the reorganization of the systems of air tlraffic control in ..

order to provide a service capable of preventing collisions

and expediting and maintaining an oOrderly flow of air traf%ic;

t

and 4) These five Central American countries are parties to
the Chicago Convention, and therefore are obliged to provide
the necessary facilities and air traffic services, 6 to facilitate

inteérnational air navigation. ’

py.

188. See page 1.

169_,; éee page 3.
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' The reorganization and provision of such services
placed a heavy burden on the economic resources of the Stateg
themselves. The appropriate solution was to create COCESNA
in order to av&id duplication of costs and to ;eek rational
integrakion,uso that the member States of the Organization
could be in a position to meet their interhnational obligations. ]
The concept of'prganizing COCESNA as a non-profit publie
internatiqnal utility corporation has proved to be the answer
to the demand for a flexible orga;ization, capable of under-
taking the actiQities of an essentially technical and commercial ‘
nature, where public and private enterprises and traditional
u ‘ international organizations were not suitable.(lgo)
The transfer of responsibility for the prdvision of the
services from the member States to the Corpoxatipﬂ, is complete.
But the Corporation continues operating in the facilities and
with the equipment provided by member States, as agreed in

the Convention. The only change to this policy is the future

plan of COCESNA to construct some facilities in Tegqucigalpa,

‘Hendurds, which' is the seat of the Corporation. . i
In the Constitutional Charter of COCESNA there are some .,
matters which were not properly and clearly resolved, such as i‘

the special privileges and tak exemptions of the Corporation;

the immunities and privileges for the personnel and the

o~ 190. See pages 18 and 19. ——
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liability of air traffic services. The first two items have
already been raised by member States and discussed in the
meetings of the Board of Directors. They suggested that the
easiest solution, from a practical point of view, was to amend
the Conveﬁtion. But any amendment does not seem to be forth-

coming in the near future, unless one or more member States

" boldly take the initiative to press for the amendment to the .

Convention. Such an initiative is necessary in order to
accomplish this task. The matters not covered properly in
the Constitutional Chafter, such as the special privileges
and tax exemptions for the Corporation and the immunities
and privileges for the personnel, could have caused problems for
the activities of the Corporation, if it had not been for the
high gpirit of oo-operatibn which exigted betw?en the member
States.(lgl)

Given the scope of COCESNA's activities, co—opera;ion
has not solved all of the problems and conflicts with which

an organization like COCEENA is blessed. COCESNA's revenues

have been drained because a private international corporation is

, actually providing,on a profit making basis, some of the aero-

nautical telecommunications services; which were exclusively

entrﬁsted to COCESNA. This means that the users of the

services, mostly national airlines, must pay higher.charges

because such competition will drive up the cost of the.other

191. See pages 34,35 and 38.
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services. The Board of Directors has already passed two
resolutions to deal with the matter but this action was not
sufficient to solve the problem. The Governments of the
member States concerned have not paid any attention to the
problem and it seems insoluble ag this time.(192)
The financing of the operations of the Corporation is
mainly based on the charges levied upon the users of the ser-

(193)

vices provided. When the Corporation was created com-

petent aviation experts p;;dicted that such a method of finan-
cing was not appropriate, because the users might refuse to
pay the charges. Nevertheless, the Corporation bad been
operating the service to date with that arrangement. On

ocassions, the airlines have begn reluctant to pay the charges,

BFut they usually do pay the charges as assessed. Recently

the debts of the faulting airlines reached high proporticns
which obliged the General Manager to present the problem to
the 27th meeting of the Board of Directors (held in Teguci-
galpa, Honduras, between the 22nd and 24th Novemker, 1977). The ‘
possibility of forcing these defaulters to pay was extensively
discussed. The Board recommended the General Manager to study |
possible ways to force the airlines to pay their debts. From

the different proposals discussed at that meeting, I can con-

192. See pages 54 and 56.

193. G5ee page 103.
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clude that the Corporaticn will have to take some kind cf
legal action against the airlines, This is the least
desirable but it is also the most powerful recourse one may
take in’‘order to recover the debts.(194) The problems of the
debts of the airlines are complicated by the fact that higher
charges were approved at the aforementioned meeting of the
Board and they have ' been in force since January lst, 1978.(19?)
.Regardless of the problems faced by the Corporation,
its future is assured. The member States are willing to con-
tinue to’provide the services co—operatively,\becayse they
have seen the economic benefits thereof and are convinced that
it is a good way to secure the degree of safety and efficiency

necessary for the developwent of international aviation.

194. See page 104. r
195. Idem.
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DIPLOMATIC CONFERENCE FOR THE ESTABLISHMENT
OF A CENTRAL AMERICAN INTER-GOVERNMENTAL
CORPORATION FOR AERONAUTICAL COMMUNICATIONS

CONSIDERING:

That the cooperation of the Central American States in
the sphere of civil aviation especially since the creation
of the Center of Flight Information in Tequcigalpa in October
of 1957, has already improved the safety of civil aviation in
the regién. ,

fﬁat the use of jet propelled transport planes makes it
ﬂecessary to strengthen considerably the organization of air
traffic sercices as well as telecommunications and radio aids
to air navigation.

That in order to assure the efficiency of these services,
without at the same time placing excessive burdens on the
economical resources of the States themselves, it is necessary
to avoid duplication of same and seek their rational integra-
tion so that the contracting parties would be in a position té‘
meet their international obligations. . \ '

THEREFORE RESOLVES:

To adopt the following: .

-"CONSTITUTIVE CHARTER OF THE CENTRAL AMERICAN CORPORATION FOR

AIR NAVIGATION SERVICES"
Article 1. An institution of public service is hereby created,
to be known as the "Central American Corporation for Air

Navigation Services,” hereinafter called "The Corporation] the

A
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objectives of which are set forth in this document. Principal
offices will be éstablished in the same city as the Flight
Information Center, which offers services to the contracting
parties and which at present is operating in Tegucigalpa,
D.C., Honduras. '
Article 2. 1) The Corperation shall have exclusive rights to
provide air traffic services, aeronautical telecommunications
and radio aids to air navigation in the territories of the
contracting parties; -

a) It shall pro;ide services and aids mentioned above
as specified in the regional plan of the Injter-
national Civil Aviation Organization, in the
territories of the contracting parties and in such
other areas as authorized under international
agreement;

/
b) It may provide to other States, through agreements,

the abové—menfioned services and aids specified'in}
the regional plan of the International Civil
Aviation Organization;

c) It may prbvide within the territories of the con-
tracting parties, by means of contractstith public
orlprivate éntities, the above-mentioned services

and aids not antfcipated in the regional plan of

the International Civil Aviation Organization.
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. 2) The Corporation may provide aeronautical services

stipulated in the regional plan of the International Civil
Aviation Organization, different from those mentioned above,
) with the written authorization of competent authorities of
all the contracting parties.
3) The Corporation shall have the following responsibilities:
a) - Study and propose to the cont;actinq parties, based
on normé aﬁd methods recommended by the International
Civil Aviation Organization, the uﬁiformity of
national norms for control of air traffic and such
measures as might be adopted by institutions resp-
onsible for the organization and se$urity thereof.
b) Adopt such measures as n;cessary for the appropriate
training of personnel.

c) Promote and coordinate studies concerning air navi-
+ gation services and installations, taking into ¢
~account technical evolution and, as appropriate,
propose to the contracting parties any changes in the

réqional plan of air navigation which should be sub-

mitted to the International Civil Aivation Organiza-

a

)
tion, with regard to the responsibilities referred

to in this Article.
‘ Article 3. The Corporation shall have legal status, may .

T exercise its rights, contract,?bligations and be represented
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. judicially and extrajudicially in thé achievement of its

objectives, and shall have the character of a public utility.

. Article 4. The Corporation shail be administered by a Board
of Direé%o;s comprised of one representative from each con-
tracting party. Each member shall have one alternate who will
act in his absence. The members and their alternates shall
preferably be competent authorities in aeronautics, appointed
by the contracting party being represented. In order that
meetings of the Board of Directors be considered valid, the
presence of all members will be required, and its decisions
shall be adopted by majoritybvo£e. The Board shall establish,
by unanimous decision of its mémbers, its internal regulations

[N

and such others as are necessary for the proper functioning of

the Corporation.

Article 5. From the time activities are initiated, the Corpo-
ration m&st be protéctedtfrom risks resulting from civil res-
ponsibilities with thﬁrd parties and froﬁ damages to
installations necessary for its operation, through tﬂe contracting, ;
with one or various companies approved by the Board of Directors |
of appropriate insurance. V

Artiéle 6. With regard to activities effected and sTrvices
established in their respective territories, the contracting
parties will provide the Corporation such facilities® and \
privileges as are necesda;y for thg discharggﬁof its functions,
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and which are offeréd to international organizations and

autonomous and- official entities.

Article 7. The contracting parties shall adopt the necessary

measures permitting the Corporation to effect whatever opera-

tions are necessary in the dischafge of its functions, inclu-
ding the designatioﬂ of radio frequencies.

Article 8. The Corpor?tion shall establish among the States

and international organizations the necessary liaison for the

discharge of its functions and shall maintain whatever other
relations are needed for the proper operation of its services.

Article 9. In the implementation of functions anticipant in

paragraph 1), Article 2, the Corporation shall, in the control

of air traffic, apply the regulations in effect in the
territories of the contracting parties and in all air space
which has been eptrusted the services of air traffic.

Artcle 10. In discharging .its duties of air traffic control,

the Corporation shall issue whatéder instructions are necessary

to the commanders éf aircrafts who in turn are under obligation
to fulfill same.

Article 11. Competent authorities of the cont;acying parties
hall study the infractions reported in Artiaee 10, committed
ithin the limits of their territories.

Arﬁicle 12. The Corporation shall communicate to competent

x national authorities all infractions of air traffic requlations,

\
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committed within their jurisdiction.,

Article 13. In the exercise of its functions, the Corporation
shall respect natlonal laws and regulatlons as well as 1n;sr~
national agreements related to the access, overfllght aqg\
security of the territories of the contracting parties.

Article 14. In order that the contracting parties may insure

the application of national laws and régulations as well as
international agreements, the Corporation will provide infor—
mation as requested related to aircraft and any other informa-
tion it may have available with relation to the case under
consultation, regardless of whether or not this has been requested.
Article 15. The Corporation will collaborate at ail times with
competent authorities of the contracting parties in’ facilita-
ting the proper administration of justice, insuring the
observancé‘oﬁ police regulations and avoiding any 'possible
abuse' of privileges, inmunities, exemptions and facilities
specified in this Charter. .

Article 16. In the discharge of its functions, the Corpothion

will be authorized to construct such installations and buildinga'
\

Iy

'Article 17. The Corporation, its assets and income, as well

as its acts, operations and transactions authorized by is,
Charter, shall be exempt from all nature of taxes, duties and*
1

other contributions, insofar as permitted by the respective

L)
7 $

legislation.
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The Corporation shall be equally exempt frem all obligations

related to the collection or payment of all nature of taxes

. ? PRy X ‘:!"‘{5‘
2F Byl egde b

_or duties. It will also be exempt from all prohibitions or

Ty
e

restrictions on the import or export of anything necessary

. for its operation. z
Article 18. The Corporation may possess any and all kinds of %%

. holdings and may open bank accounts as necessary in tﬁe dis~- ;§
charge of ite functions. It will enjoy the most favourable %

exchange rate.

The contracting parties are committed to grant the Corporation

R .

the necessary authority, in conformity with procedures

'

specified in national laws and international agreements which

wr

are applicable, in order to effect such transfers of funds as
may be needed in the establishment and activities of the
’ Corporation, including the contracting of loans and payment
of interest thereon. o
Article 19. The personnel of the Corporation will be
basically Gentral American. Under special circumstanées, as
determined by the Board of Directors, persons of other
nationalities may be employed to render technical services,
provided these, in addition to the special knowledge or skills
which are reguired, are difficult or impossible for Central |
Americans to discharge, and acquiring the obligation to train
personnel of the contracting party's nationality during a

prudential period of time and under their direct supervision.
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Article 20. For purposes of the preceding Article, the Corpo-

£ o R S
«

ration is under obligation to make every effort to contract
~ those employees presently'in the service of the State, auto-
nomous institutions and private concerns presently providing
‘the services which this Charter granté to the Corporation,
who, without affecting their existing work contracts, shall

enjoy the same rights established by the respective laws, i

T T

internal work regulations or collective labour pacts, but not

* to the prejudice of any such greater benefits which the

e

Corporation might'grant the employee. In these cases, labour
benefits will be paid proportienately and jointly by the substi-

tuted employer and the Corporation.

>

S 4 S

It is understood that when it proves impossible to contract
Y

o

, these employees, for reasons not imputable to them, thus

e G

ui sioning the termination of their services, and unless they %;

i are not entitled to indemnization and other benefits due to é,

termination of their contract at no rqsponsibility to either }fé

i party in accoradance with tﬁé‘respective labor code, the g‘
' Corporation ;ill be under 6bligation to pay the employee these

and any other benefits to which he is entitlgd in conformity
with naﬁignal laws.

Article 21. The contraéting ﬁarties shall offer foreign person-
nell contracted by Fthe Corporation thé same immigration facilitieg :

as those granted foreign technicians in international missions.
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) Facilities will be agreed upon for the duty-free admission of
L
personal effects and houséhold furnishings of persons employed i
by the Corporation, as well as for their spouses and members %%

of their families dépendent on them for subsistence, when

contracted, transferred or when contract is terminated by the <"
- -t -
Corporation. g
R . . Article 22. For the establishment of the Corporation, the ’%

contracting parties agree:

1. to contribute, pro rata,a circulating capital of ONE

y

A

A

b

o

i

-

( '
3

'y

HUNDRED THOUSAND UNITED STATES DOLL&ﬁS (us $100,000);
2. to acquire, if nedessary, and concede the use and
possession of, at no cost to the Corporation, of equip-
ment listed in the'Annex to this Charter, placing each .
of the contracting parties under obligation to comply
with this stipulation regarding equipment described
for their respective territories;
3. to provide the use and possession, at no cost to the
Corporation, of buildings and installations as well as
' 1and on which these aré situated, %nd all other property
or furnishings which are difectly related to the discharge
of its functions. ' .
Article 23.° The Cofpdragion shall maintain its finhnéial
equilibrium with its own resources, with the exception of
contributions from the contracting parties cited in Article

] 1

22, and loans wentioned in this Article and Article 24, -

n
o+
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With this in mind, it will fix tariffs and conditions for fees
to airspace users, and will impose and collect these fees.

At the request of the Corporation, the contracting parties
Q;II\Eésist in effecting the payment of these fees, which will
be subject to the provisions of Article 15~0f the International
Civil Aviation Agreement. '

Article 24. 9 The Corporation may obtain, through loans ob-
tained through national and internationalgfinancial markets,
such funds as are necessary for achieving its objectives. The
contracting pafties, when agreed unanimously, shall guarantee
in equal proportions any loans which might be contracted by
the Corporat}on.

Article 25. Any controversy between the contracting parties
or between one or various of the contracting parties and the

.
Corporation, relative to the interpretation or application

‘of this Charter, which cannot be resolved through direct

negotiations, will be resolved by an Arbitral Tribunal, comprised
as follows: each of the contracting pérties shall establish

aﬁd maintain a current list of three magis;rates pe;taining
to'irs own Supreme Court of Justice. During a period of six
months, ;ffectiVe upon entrance into force of this Charter, this
list will be ratified to the Secretary General of the‘

Organization of Central American States.

,!ha Schetary General of the orgdnization of Central American

stata-, for each dispute, will draw lots from a list of




RSN R T S

LI

u
M R LT

- , ;

¢

ot T R L T e Y A i

/ - 139 -

g e

e .- —ercya

candidates, for choosing the respective arbitrators of
different nationalities to compose the Tribunal.
The sentence will be pronounced by a majority, and the case
shall be considered closed by all parties to the dispute.
w.Article 26. The Corporation shall draft its own Statutes,

which shall be submitted for the approval of each of the
contracting parties through the customary channels.
Article 27. All changes to this Charter shall be for 15

‘ §ears. Tt may be extended automatically for successive periods
gf five years.
Any of the contracting parties may denounce this Charter five
years after its entry into force, fofwaréing tatificatiop to
the International Civil Aviation Organization, with copy to thé
Organization of Central‘AmeriFan States. The International
Civil Aviation Orbanization will immediately notify the re-
maining contracting parties.

The denunciation will become effective one ydar fr&m the datﬁ
on which the notification is received. r o
Article 59. In the event of dissolution, it will be considered

that the the Corporation continues to éxist until its total
liquidation. |

This liquidation will be\car;ied to completion by liquidators
Qppbinted by the Board Gfkﬁﬂgéttors. They shall have the most
extensive authority possible in order to liquidate the assets
of the Corporation. After liabilities have been liquidated,

gt | ¥

k1
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the remaining balance will beA%istributed among the partici-

I . . *

pating States in conformity with the unanimous dgcigioq_of the

y

: . Board of Direct&rs.‘m )

After liquidation has beén effected, an agfeement will be
~reached with the host State and other States in which installa-

tions of the'Corporation‘axe located, as to the possible trans-
fer of all or part of these installations in order to continue
providing the segvice. ) ) i

Article 30. In case of emergency, the int?reSted.qovernments

will consqlt each other regarding measures to be adopted, taking

into account the difficulties which are caused by the application

.0f all or part ¢of the provisicns of this Charter. . 3
. Article 31. This Charter, after its signature, will be forwarded

1
!

P
£

to the Internationlﬂcivil Aviation 6rganizgtioﬁ, which will
forward a certified copy ;o each of the signatory countries and
éo the d}ganigation of Central American States. |
Article 32. %his Chater‘will be ratified and will enter into
force on the flrst day. of the month following the”dep051t of
the instrument cf ratification of the fourth contracting party
to comply wi;h‘éhis formality. ] ’

The instrument of yatification will be on deposit with the

International éivil Aviation‘Organizgtion, which will notify

the interegtcd partie&‘~~~~~*w~«~~- — . / e

Article 33. The Chartﬁr, upon entry into force, will be
registered with the Internatieaul Civil Aviption Organization,

\

i -

i
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; which in turn will register it with the United Naticns.
¢ Article 34. Any non—siénatory State may join this Charter after
its entry into force by depositing an instrument c¢f union with
the Inte%national Civil Aviation Organization. The union of

all non-%ignatory States to this Charter shall be approved by g

the unanimous consent of the contractinc parties and upon con- -

. clusion of previous financial agreement between the ncn-signatory
e ;

State an# thé Corporation, whose consent and agreement will be

e

» communicated by each of the contracting parties and the Corpo-
f
ration, to the International Civil Aviation Organization. After
{ the fulfillment of the foregoing requisites, the International

Civil Aviation Organization will notify the interected parties,

i '5}-%“;’1‘ ‘"d»:*-%%:pn&} i ‘m‘

and the union will enter into force on the first day of the

et

ronth following compliance with this formality.
In witness whereof, the Flenipotentaries of Costa
w Kica, El Salvador, Guatemala, Honduras and Nicaragua, duly
authorized to this effect, sign this Charter in Tegucigalpa,
D.C. Honduras, on the twengy sixth day of Febfuary, Nineteen

Bundred and Sixty.

]

FdR COSTA RICA: - | FOR EL EALVACOR:
s)!Guillermo Salazar Roldan 8) Jorge Rovira
. FOR GUATEMALA: ' FOR HONDURAS:
'ﬁ) Rodolfo Mendoza Azurdia s) Lisandro Rosales Abella
] - FOR NICARAGUA: [

oy 8) Alfonso Ortega Urbina

| \ ) ¢
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CENTRAL AMERICAN CORPCRATICN CF AIR NAVIGATION
A SERVICES
Tegucigalpa, D.C., ﬁonduras, C.A.
"STATUTES OF THE CENTFAL AMERICAN CORPORATION CF

AIR NAVIGATICN SERVICES"
GENERAL

Article 1. The Central American Corporation for Air Navigation
Services, created by the Constitutive Charter signed on february e
26, 1960, in Tegucigalpa, D.C., Hondrras, to assure the

efficiency of services set forth in that document, will be

o~ '
%' governed by the provisions of the Charter, by general legal

pripciples, and by the laws of the State in which the principal
, offices and installaticns of the Corporation are lccated, pro-
. vided these are not contrary to the provisions of the Charter
%$ ‘and these Statutes. |

Article 2. The Corporation shall possess juridicial personality
| as set forth |in the Charter establishing the Corporaticn and

shall have the status of an international non-profit puklic

utility. The members of the Corporation will be those States
which have ratified (Article;SZ) or which have adhered (Article

34) to the Charter.

1

1
Article 3, For the establishment of the Corpdration, the cir-

N I

culating capital will be ONE HUNDRED-THOUSAND_ UNITED. STATES
DOLLARS (US $100,000.00) contributed in equal parts by the
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signatory States. This original capital will be increased '
proporticnally by the acceptahce of the Charter by an i
additional membereor members. }
Article 4. 1In order to discharge its function, the Corporafion
will provide the necessary installaticns and assure the préper
operation thereof, duly taking into‘account the provisions jof
praragraph 2, Article 16 and paragraphs 2 and 3, Article 22,
of the Charter.

BOARD OF DIRECTGRE

Article 5. The administration of the Corporation wili be the
respongibility of a Board of Directors to be comprised of a
representative from each of the contracting parties. |For each
member there shall be an alternate who replace him jin his
absence.

Both the members of the Board cf Directors and their respective
alternates shall be preferably, competent authorities in aeronau-
tics designated by the contracting party whﬁch they represent.
Article 6. The Board of Directors will be elected annually by
the contracting parties.

Article 7. Each Board member will be elected and designated

to remain in his post until the first Annual Meeting after

that in which he was elected and until his successog is appointed

or elected in the next Annualfutgfing, except in the case of

resignation or incapacity to périifT duties.




- 144 - )

| !

Articlé 8. For the transaction ct bkusiness of the Corpcration,
a quortm will be formed by the total -members cf the Eoard.
Article 9. The Board will write up the minutes, which will be
recoraed in special books and will form part of the procedure
a2t all meetings.

POWERS AND CUTIES OF POARD MEMBERS

Article 10. The Board of Directors will elect annually a

President and Vice-President from améng its members, both of
whom may be reelected. The Manacer of the Corpcration, whose
functions are ocutlined in Article 14 of these Statutes, will

3

'ict 8s the Secretary of the Board.

In absence of the President, the Eoard will Le presided over

by the Vice-President; and in absence of the latter, a substi-
tuté will be selected from Qmong those present to preside over
the Meeting. In the case of ties in voting, the President

shall call a recess in order to effect a new voting. If a
majoritT is s8till not obtained, the matter will be taken up at

a future meeting.

The Board may invite to its meeting any person or enéity, public
or private. -

Article 11. The Internal Regulations of the\Board shall include
provisions related to’ibe followirg: 7

a) Frequency of meetings, establishing at least two each year.

b) Form in which meetings are to be convoked, includinq‘

provisions regarding agenda and nature of the meeting.

°




c)

d)

“ W
L L T < TR " . ty i

‘Travel expenses asnd cubsisterce approved for members.
Preparatiocn and custody of official minutes. These should
be signed by the Precidert and the Secr&%ary.

FUNCTICNS CF THE BGARD CF DIRECTCRS

Article 12. Functions of the Ecard cf DPirectors are to:

a)

b)

c)

a)
| e

£f)

g) ;

il

respect to the application of paragraph 2, Article 2

Petermine the policy of the Corporaticn and its
administrationr '

Aprrove agreements or decisions related to relééions with
other member states and with international organizatiqps.
Adopt decisions with respect to proce&ures tc be folleved
in conformity with Article 25 of the Charter, in the event
of controversy between cne or mcre contracting parties

and the Corroration.

Make recommendations to the contracting parties with

of the Charter, and formulate proposals condidered
opportune regarding the provisicns cf paragraph 3, Article
2 of said Charter. |

Approve tariffs' and rates to be paid by air srace users.
Approve contracts to be sfgned in accordance with
provisions of Article 2, clauses a) and b) of the Charter.
Approve the FINANCIALL REGULATIONS Yaferred to in Article
19 of thete Statutes. |

Approve the Service Code for Corporaticn personnel.

et . . o ;A

’
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b) Approve provisions related to cemmercial transactions
and procedures to be follcwed in igvitJtions.tQ bids,
auctions and adjudication of contracts.

i) Approve budgets, statements cf account, reports, balance
sheets and capital investment programs.

j) Approve the ccntracting of loans under terms longer than
one year or for amounts exceeding US $2,000.00, as well
as employees' work contracts in excess of US $£5,000.00.

k) Fresent to the contracting parties each year a detailed

report of activities and the economic status of the

Corpcration. p V\\\*

1) Appoint a Manager.
m) Appoint auditors.
n) Create a Technical Adviscry Conmicsicr.

FUNCTIONS OF TEE FKESIDENT CF THE ECARD

Article }3. Functions of the FPresident ot the Board are to:
a) Sign. all m@nutes and documents in ccnnecticr with reso-
lutions of\the Bcard, together with the Manager wh )

" will act as Secretary, repreéent the Cecrporation at
functions of protocol and others as indicated by the Board.
b) Convoke and preside cver mreetings of the Ecard, and sign,

together with the Manager, the respective minutes.

c) In the absence of the President, the Viqe-President will

assume his funﬁtionn, and in tﬁe absence of the latter, a
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‘Board member will be selected to preside over said meeting.

d)

Article 14. The Boaxd of Directors will appoint & Manager

As the Board of Directorg,»is the entity responsible for
the administratioﬁ®of the Corporatior, the Precident

shall have faculties for insuring the executicn of all .
constitutive laws, regulaticns and provisions of the
Board of Directors, with authcrity, insofar ac the
Manager's Office is concerred, to take the recessary

steps to assure the proper administration thetecf, and

to inform the Board of measures adopted.

CENCRAL VMLNAGEIL ¥ ,

for the Corporation and will determine his salary and other

working corditions.

\

FUNCTIONS OF THE MANAGEP OF THE CGPPORATION

Article 15. Functions of the Manager are to: .
a) Represent the Corporation judicially, extra-judicially"

b)

c)

d)

and administratively in all matters ané contracts.

Sign documentation, correspondence, statements of account
and other papers dispatched cr received by the Institution.
Provide the Board with such informaticn ae necessary
regarding the'pxogress of Corporation activities and the .
operation of ‘the ditferent services ot same. ]

Sign, accept, endorse and\protest checkhs, promissory notes,
N ST .

releasés, drafts and other credit instruments.

N
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e)

£)

g)

h)

i)

b))

k)

1)
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Insure the strict corp:licnce vithk duties and obligations
cf all employees cf the Corporatibn, imposing such dis-
disciplinary measures as aprropriate.

Propose the creation of positions and select personnel~
to fill same.

Propose to the Roard the bend for guaranteeing the resp-
onsibility qf administrative employees, in accordance
vith the amourt ¢t funds handled cr held in safekeeping.
Prepare drafts cf tariffs, contracts, regulaticns,
commercial transacticne, budgets, work programs, invest-
ment progrars, reports, etc., as well as to prepare

balance cheete end statemente cof account fcr presentation

Ato the Board for approval.

Attend sessions of the Ecard and inforr some of measures
adopted by virtue of powers inherent to his positicn or
oéhers which have been granted under speciél circumstances.
Conform to expcnres authcrized in the budgel hy the EBoard.
Exercise direct authérity over all depgrtments of the
Corporation and take such measures as considered convenient
for its more efficient operstion.
Contrdct technical and administrative personnel and labor,
neceseary, conferring poscsessicrs of the respeciive
positions or rescinding contracts in accordance with the
INTERNAL LABOR FEGULATIONS, to be prepared and submitted

for app;oval of the Board.
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’ ) Prepare and submit for approval ¢f the Board the FINANCIPJ?.
RECULATICNS OF THE CORPORATfON, and, after approved, in-
sure the strict compliance tlerecf. ’

ﬂ) All such functicr§, rot menticred in this Article; which

guarantee the proper cperation of the Cé)poration.

s The Board, in full session, shall determine the ccrditions under
vhich the Vanager may be replaceqd, tgnporarily or definitely

in the case of absehce, physical or mental incopecity, or other
justified cause.

. TECHNICAL ASSISTANCE COMMISSION

Pru———

Article 16. The Board will esteblish a Technical Pdvisory
Commission corprised of representatives cf airlines utilizing

the services of the Corporation. The Commiscion will citablish

in its Fnternal Regulations, which will be approved by the
Board.

Furictions of the Techrical Advisory Commission will be

N to:

a) Prepare its ovn chu]Ltions, En accordance with the
functions for which it wes createcd, and this shall be
presented for approval of the Board througr the Manager
of the Corporation,

b) Provide advice—to the Foard or the Manager regarding

technical problems suLmitted to the Commission for study
‘by either of these. The Commircszion may also initiate

the study of technical problems after first informing the




Board and éhe Manacer of its decicsions.

c) Participate, with voice but witl c:ut vote, in sessione
cf tte Ecard whe; invited.

4a) Inferm the/hanager of irrecularities observed in the
technical services and propose corrective reasures
coneidered recessery or convenient. .Toward this erd,
the Commission will exercige an inspecting function with
regard to the quality of services offerec the urers.

e) In the évent that the Commission considers that its
suggestions for the correcticn ot irreguvlarities or for
the improvement of the cuality ‘ef services has not béen
éufficiently taken intoc account, it may present a report
for the consideration of the' Beard, notifying the Manager
of the Ccrpcraticn of such action.

Article 17. The’Board shailyappoint auCitore for the Corpcra-

tion, whose functiocns -are enurerated in the Financial Requlations

of'the Corporation. These should be of a different nztionality
from that of the Manager.

N
SERVICE CODE OF THE CORPORATICN

' Article 18. The personnel of the Corporation shall be governed
by the Service Code. This Code *ill include provisions con-
cerning the seleétiog of personnel in ordér to insure that
employees possess the*indispensabla gualifications for the

proper operation and efficiency of the Corporation.
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i
FINANCIAL REGULATICNS ' )

Article 19. Subject to the provisions of the Charter and these

Statutes,~€he Financial Regulaticne shall.es{ablis;:

a) Procedures for the preparation and execution cf the
budget and all matters related tc the presentation and
interventicn of accounts.

b) Frecepis geoverning the conditicns under which the
Corporation may contract lcans.

¢)  Procedures goverring the manner in whichﬂaQVan;es or
coerntributions will be made available to the Corporation.

d) Regulations to be fellowed in the payment of employees

‘ and contract services.

e)’EDMaintenance of an analytical'system of ac¢counting showing

fhe cost,of‘thé varicus services provide&rand the benefits
. derived from same.

£) The fipancial Regqulaticns v111 gstabliek tbc'corditions
under which the ccntiecting perties will'effeqt éayment
of ull or part of their advances or contributions

- -specified in Article 22 of the Charter ané¢ in the

z
[
I

!
]
L

Financial Agreements referred to in the'first paragraph

‘of Article 34 of the Charter.

BUDGET .
¢ ’grticlé 0. T?e budget of the Crrporaticr ‘will Le qoverncd By

4

the following norms:

a) All income an expenses of theQCorpcration sﬁalﬂ;ﬁe pr&-
N‘ ‘ vided fof in khn budget for eech fiscal year.

” ! P . ’ SN
‘
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.’ , b) Procedungg to be fcllowed in the preparation cf kudget

calculations and the method of sccounting for contrcl of
income and expenses which are nct specifiec in this
Article, shall be set forth in the Financial Regulations.

c) The fiscal year of the Corporation shall be the sare ar
the calendar year.

d) The Manacer of the Corporeticn chell submit the draft

R

budget fcr each fiscal year for approval of the Board * .
no later than September 30 prior to the fiscal year
covered by said budget. )
e) The budget will be prepared in Unitec States Dollars.
Article 21. Following previous approval of the Ecard, the
Manager is authorized to: <golicit lcans or advances on credits
granted the Corpcratioq, from any bank, instituticn, firm or
individual, under terrs, contracts cr conditions at any time,

for any aréunt, size or form, and shall offer such guarantees

N [

- as required with the @pproval of the Board.

REs\poms;BILITIEs

’ Article 22. The services of‘ﬁhc Corporation shall be subject

to adﬁinistrative and technicpl inspectione, at the petiticn
of the cont:actlng parties acting on €heir cen Snitiative or

. b
at the request of tle Ecerd éi“nirectors, the I'resident of the

) | . - ) (,

T . Board or the Manager of the Corporation.

[
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. Article 23. The Corporaticr will publish the necessary texts,

bulletins and instructicrs fcr its wore effective operation.
’Articlc 24. The adrministrative language of the Corporation
will ke Spenish. Languages to ke used in the contrel opera-
tions of air traffic, for which the Corporation will be
responsitle, will Le Spanish and 'English, but not at the
detriment of that vhich micht Jeater ge adopted bj the Inter-
national Civil Aviaticr Crgan;zation as an intennatiénql_

aeronautical lanquace. - . , “

TRANSITORY ARTICLES -

1. Effective with the eﬁtry\into force of the Charter,
and in the lapre of two months, an initiel budget wil}
be established covering the period included between
the date cf entry into fcrce and the end of that fiscal
. year.
11. If the Corporaticn éqm::encus cperations on July 1 of a
civen vear or I’aGter, a sihg‘le report will be presented
. for the remaining n'-orivths# ¢f the year; and the follovwing
year the report referred to in paragrarh k) Article .12,
of these Statutes will bg_pres?nted. as well as a single
;budget . o
iheéé Statutes and Transitory Articlee shall enter into force
. on the date of their apﬁioval. ®
IN-RITFESS *HBRBOP, the signatures of the mnnbefv of tﬂe Board

¢ i N *
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of Directors arc sffixed hereto.

. FOR EL SALVADOR

FOR GUATEMALA
FCE NICARAGUA

FOR HONDURAS

Col. Alcides Candray
Alfredor Cemmecll
Sequndo J. Montcya

Lisarndro Fosales Abella.




