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ABSTPJ\CT. 
i, 

If 

This thesis analyzes in detail aIl aspects of the 

Central American Air Navigation Services Corporation (COCESN~), , 
such as the 1egal status and important rnatters of the Consti-, 

J 
tutiona1 Charte'r; the structure,' financing, powers and 

relations of the Corporation. The ,analysis takes into consi-

deration the public international and thé national law of the 

member States. A1so, the exclusive rights of the Corporation 

to provide its services and the prob1ems faced in its activities 

are deal t with. 

The analy~is is complemented by a study of the Air 

Navigatidn Security Agency for Africa and Madagascar (Asecna) 

and the European Organization for the Safety of Air Navigation 

(Eurocontrol), which are the counterparts of COCESNA in Africa 

and in Europe respectively. 

The differences and analogies between COCESNA, 

Asecna and Eurocontrol are also analyzed in order to ootain a 

better overall view of the three organizations, with special 

emphasis on ions and fi~anèing. To conclude, 

two matters of interest to in rnational aviation are presented 

briefly: the laws and regul ions applied by COCESNA," Asecna and 

Eurocontrol in provièing air traffic services and the liability 
" , 

of these three bodies in relation to the uSers of the services. 
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The English text of the constitutional Charter and the 
J 

1 

Statute. of COCESNA, as cQntained in this thesis, is taken , 

from a translation made by th~'~egional Office of Centra~ 

Americ\ and' Panamà (f{OCAP) of the original and authentic 

Spanish texte The translation was putilished und~r the 

responsibili ty of the. Secretar.i.at "'Of ICAO. 
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RESUME: 

Cette thése est conSélcr{c il une (-tllele dclid llf·(' de 
, 
la Corporation de Services de Naviga t; on l\0rienne d'Amérique 

Centrale (COCESNA). Elle. traitp du statut juridique et des 

importantes ~ispos~tions de sa Charte Constitutionnelle:" ~a 

structure, son financemAnt Ainsi que de ses pouvoi rs ct de ses 

relations. Tant le droit publ1c gue les systêmes 

juridiques de chaque Etat membre s nt pris en considération. 
\ 

Les droits exélusifs de la Corporation d'assurer ses serV1ces 

ainsi que les problêmes qu'elle encourt soht auss l examinés. 

A cette analys~ s'ajoute un0 étude de l'Agence pour La 
t 

S~curité de La Navigation ~€Bienne en Afrique et à Madagascar 

(ASECNA), et de l'Organisation Furopéenne pour L~ecurité de La 

Navigation Aérienne (EUROCONTROL), cont-re-parties de la COCESNA, 

pour). 'Afrique et l'Europe respectivement,. 

Une com~araison des trois organismes, mettant en relief 

leur système de gestion leurs fonctions et leur financement ,est 

destinée a clarifier leur rôle. En conclusion, deux sujets 

d'intérêt sont présentps brièvement: les lois et réglements 

appliqués par la COCESNA, ~secna et Eurocontrol, dans l'assistance 

au trafic aérien et la responsabilité de ces trois organismes 

vis â vis des usagers. 

La version anglaise de la Charte Constitutionelle et des 
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Statuts de la ~OCÈSNA provient d'une traduction faite par 
~ 

le Regiônal Office o.f Central America and Panama. (ROCAP). 

Elle a été publiée sous la responsabilit€ du Secrétariat 

sie l' OACI. 
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INTRODUCTION 

The Convention which crea ted "THE CEN'TtiL AMERICAN 

AIR NAVIGATION SERVICES CORPORATION" (COCESNA), (~)' was signed . 
by ttie fi~e Central American Republics, 'Guatemala, Honduras, 

-

El Salvador, Nicaragua and Costa Rica, on February 26, 1960, at 

Tegucigalpa, Honduras. The idea was conceived by the Central 

Americans themselves and théy are ~ainly re~ponsible for making 

it a reality. The initial project for the creation of a regional 

organization to increase the reliability of air traffic services 

in Central America started in 1958, after several years of 

frustrated efforts by each of the countries working indepen-

dently towards the sarne goal. The Director ~~~ivil Aviatiof 

of Honduras, wi th the technical assistance of the Regional o\tfice 

of ICAO in Mexico, presented the blue-print for the plan ta a 

Conference of Directors of Civil Aviation of the five mentioned 
'.X1 

Central American Republics, held in Guatemala on November 4th 

and 5th, 1959, which recommended, among other things, the calling 

of'a Diplomatie CQPference to draft an international convention 

for the creation of a Corporation to provide air traffic services 

in Central America. 

The Government of Honduras made the arrangements for 
• that Conference to be held at Tegucigalpa, beginning on February 

22, 1960. The Convention was signed and it came into force in 

1. COCESNA i8 the abbreviation of the Spanish name of the 
Corporation which ia porporaci6n Centroamericana de 
Servicio8 de Havegaeion A'rea. 

-
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December 1961. The Congresses~ of all the [lve countrles 

ratified the Conventlon ",ithout dp]ùY élnd the docum0nts of 

ratificatIon were deposited with ICAO. 

The objective of, the CorporCltlon is as f01lows: 

"The safety of human li fe in the" ai rspace overlay l ng the l r reg ion 

~hrough the prov~sion of efflcient air naviqatlon faCllities and 

aeronautical te1ecommunicatlons". (2) 

There are two other Internatlonal organlzations similar 

~ to COCESNA, one in Europe(3) and the other ln Afrlca. (4) AlI 

thre'e organJ.zations were formed to aSsure the safety o[ alr 

traffic control services. The 1ega1 status of COCESNA, as defined 

by the Con'vention, is a recent deve1opm~nt ln Internatlonal law. 

~. MIL Lisandro Rosa1es Abellil, Generil1 Manager of CGCLS'NA 
defined the objectives of the Corporation ln a report 
given ta the Latin AMerican Econowic Commission. 

3. Eurocontrol: • "European Orqanizalion for the' sël.fety of Air 
Navigation", established by the InternatIonal Conventlon 
relating to Co-operation :or th9 Safety of ~ir Naviqation, 
signep at Brussels, on DecembC'r 13, 1960, by the Federal 
Republic of Germany, the Kingdom of Be1gium, the French 
Republic, the United Kingdom, the Grand Duchy of Luxembourg 
and the Kingdom of the Nether1ands, Text of the Convention 

4. 

in Yearbook of.Air and Space Law, 1965, p.156-176. 

Asecna: "The Air Navigation Security Agency for Africa and 
Madagascar", which waS estab1jshed by the Saint LOUIS du 
Sénégal Convention on December 12, 1959, signcd by Camcroon, 
Chad, Peoples' Rf'public of " Conqo, Ivory Coast, D,1homey, 
UppC'r Volta, Maur'itélni.l, Nigc:r, SC'I1C'C]"l, Cr'ntrill l\frican ' 
Republic, Gaboncsc Hcpublic, ùnd Md] .HjflBy 1I(~rJlJb Lie 1 t v/ilS 
la ter . . db' 1" .., 

)o)..ne ~ ,-1a land 'logo, Text ln Yearbook of Air and' 
Space Law, 1965, p.l16-130 . 

• _______________ ~_ . 1 
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By virtue of its organization, constitution, powers, oper~n 
and external relations, COCESNA i5 a non-profit public inter­

national utility corporation fa1ling within the new legal order 

constituted by those organizations. (5) Far from being a mere 

instrument of co-operation between States, the Corporation 

operates for the 'direct benefit of the users, of air space. 

Unlike international treaties of a "legislative" nature, whose 

main object is to promote the establishment of international 

standards, the type to which the COCESNA Convention belongs is 

rather political in nature and re(lects the existence of a special 

conununi ty of interest represented by a j'oint venture. 

The COCESNA Convention i8 one of the latest in a series 

of aspirations and attempts at institutionaliséd collaboration 

arnon~ the Central American States in ordér to re-establish the 

union they knew as Spanish COlonies and for over a decade after 

independence was achieved, early in the nineteenth century. The 

insuperable economic and security problems of smaii and poor 

States, with a common European origin, a common language and 
1 

common historical experlences have been outweighed by geographical 
#. ' 

barriers ta widespread movements, occasional conspicuous dif~er-

ences in political orientation, differences in economics and 

living stan~ards. Up to now the Organization has been working with 

~o major difficulties, even thouqh the member States have been 

s. H.T. Adam., &tablissements Publics Internationaux. In the 
French Administrative Law the.e ent.rpri.e. are called 
·!tabli .... nt. Public.·,p.l . 

, , , 
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'involved in various t~s of incidents, such as exchang1ng of 

diplomatie notes of prote t and armed conflicts between border 

States. Nevertheless, the irit of mutual co-operation has 

been outstanding and will co tinue that way in the years to come. 

The practical re s for the creation of the Corporation 

is mostly the technological lag between the ~xisting air traffic 

control systems and new civil aviation requirementsi another 

reason is economics. In order that the Central Ameritan countries 
. 

ocould provide, in an independent way, the air traffic services 

which the y have undert~en as parties to the Convention on 

International Civil Aviation, (6) the y would require the invest-

ment of larger arnounts of capital tha~ if they act in a co­

operative way. The servi~es provided in this manner will be much 

more efficient and safer. 

Article 34 of the Convention states that any State which 

is not a signatory to it, can at any time after the Convention ... 1 

cornes into force becom~ a party; the adhesion of any particular 

~ountry ia aubject to the unanimous approval of the member States 

and to a previous financial agreement between this country and. 

the Corporation. Becauae the Convention i5 of a "regional type" 

speCi~~ conceive~ for the Central American States, which are 

neighbouring, it has been difficult for othcr countries to become 

6. Articles12-28 and 37 of the Convention on International 'Civil 
Aviation, ICAO DOC. 7300/', hereinafter ca lIed Chicago 
Convention. ~ 
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., 



! 

l ' 

.... .. 

-

- 5 -

parties to it. ~he countries most 1ikely to become party to 

the Convention are Panama, British Honduras (Belize) and per-

haps sorne other country in the Caribbean. Panama would be the 

country most interested in becoming a party .. Even though his-

torically and geographica11y Panama is a part of South America, 

physically it forms part of the Central American Isth~us and 

maintairis good relationships with the Central American states 

rather than with those in South America. Âctually COCESNA has 

a contract with Panama by which it provides air traffic services 

to the latter. 
,oIl 

British Honduras (Belize) is another country likely ta 

become party ta the Convention but its actua1 status of dependent 

territory of the United Kingdo~ wou1d make it difficult for it to 

jo!n COCESNA. Nevertheless, British Honduras (Belize) receives 
", 

from COCESNA air traffic services by a contractual.agreement. 

SOMe countries in the Caribbean are a190 likely to av~il 

themselves of the services of the Corporatioon, but it .W'ould depend 

,. mostly on their geographic si~uation in relation to Central 

Amerh:L 

,1 . 
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NATURE Of COCESNA 

Section l 

1. Legal Stat]Js of the Consti tutional Charter 1 
; 

'The legal ins"truments of CÙCESNll are the Consti tutional 
, , 

,1 " 
Charter"which contains 34 articles, the Etatutes and the InternaI 

Regulations of the Eoard of Directors. The Statutes were not 

drafted at the sarne time as the Constitutionèl Chart~, but ly 

the Board of Directors of the corporation and subj~ct to the appro­

val of aIl contracting States. (7) Any other regulation nedessary 

for the functioning of the Corporation shall be e~tablished bl' 

the Board of Directors at its meetings. (S) 

There are two aspects which are considered of importance 

with respect to the legal status of any treaty: the capacity 

of Member States to conclude them and the formality of the pro-" 

cess of ratification. To conclude a treaty, States should be 

independent countribs capable ,of self government. (9) At the 
'1 

7. Articie 26 COCESNA Convention. 

1 8. Article 4 COCESNA Convention. 

9. Article 6 Vienna Convention on the La\-. of Treaties, Text 
in T.O. Elias, The Modern Law of T~eatie~r p. 227.-

1 

.' 

"4 

,;!II" 
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tinte the Convention waÉ signed, the JTlemucr Staltes of COCESNA 

fulfilled these requirements. Thé other aspect is the fOrMality 

of ratification. The consent of ~ State to be bound by a treaty 

i8 expressed by ~atffication. In the course of the 19th century 
c • 

ratificatioft was an essentially forwal and limited act by ~hich, 

after a treaty had been drawn up, the sovereign confirmed or 
, 

finally verified the- full powers previously issued to his rep~e-

sentatives to negotiate the treaty. The treaty \-'pos not viable 

at the moment of signing, and its effectiveness dclay~d until the 

confirmatiion by t.he sovereign of his representatives' full powers. 

If they had been jn order, there was ~n obligation on the part of .. 
the sovereign to ratify hi~ representatives' full po~ers. (10) 

The actual doctrine suffered fundaJT\ental changes anci it 

established that the treaty itself iS,subject ta ratification 
/ 

before it beèotres rinding. The COCESNA Convention contains a 
r~ 

clause ,,'hi'èh states that the ConventiOn must be ratified and will 

he binding ",-han the fourth rrember State ratifies the Convention. (.lI) 

2. Important Aspects of the Constitutiûnal Ch~~ter 
" 

COCESNA i8 an example of what reg,ional cq-op ratic,n 

b€:lween States can ac.conlplish. The Central 'Americl'f! C .untries, 

at the 'moment of ,igninq the Convention, gave up 

10. T.O. Elias, op. c!!., p. 24 

11) Article 32 COCESIIA Convention 

thell 

- -
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sovereign rights to the Corporation to be ëdminist~red in their 

common intcn.s:t. 'Ihese States aeci~ed that the Corporation would 
. 

provide air traffic services cver their respective terri toties.' 

They considered that the&e services could be better proviècd in 

a co-operative way by ël non-profit public international utility 

corporation. 

a) Contrcversies: In cese of controversies or disputes in 

relation to the lrtèrrrE"tation or the application 'of the Convention, 

these willibE: resolvcd by a tribunal C'omposeà of juèqes (Jf the 

Suprerne Courts 'cf rnember States. The national courts are not 

cOlTlpetent in thcse cases. The tribune 1 i5 formed by a menber 

from each contracting State and its decisions are taken by majority 

vote. (12) Eur6control has a clause similar to that cf Cc.CEf:N1L (13) .. 
Asecna ~oes not have a provision for the interpretation or appli-

cation of the Convention" by arbitratic'n. (14) 

b) \'Tar between Member States: An exi~ting state of war 

bettl"een rrember States could be a n:esor' for the denunciation of 

the Convention and, consequently, the termination vf the agreement. 

There havb'be~n s~veral armed conflicts'ar-d interchanges of diplo­

matie notes betwecn me'mber States with cornIllon borders, but up 

1 
1 • 

1 

12. ~~ticle 25 COCESNA Convention 

'13. Article 35 Eurocontrol Convention 

14. Maurice Tancelin, The Idr Naviqation Securi ty Aqency for 
Afric. and H~dc9~scarr p.l~. 

-
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to nc,w th~be incidents have never je('p;]rci~7.(cI "Che exi stence of 

the ê'greement. ':4'he spirit of co-op€.r<'Jtif.l' cf these countries 

has to.be high in order to co~e Wltt rrot18~~ Gueh as suspension 

cf diplomatie relations bet"'een r'en:t,cl ~~ti" tes. COCESNlI pas ël 

special provision to solve these part.l<;::.llar problerns where 

the phrase .. in case of emerg8ncy" i5 used in a generic way ~ (15) 

Eurocontrol has a simi1ar disposition~in its Convention. (16) 

Asecna does not have this type of clausè or anythipg similar ta 

it.(l7) 

c. Reservation: In modern practice, where certain multi­

lateral treaties a~ Iconcluded by a large nurnber of States ,with 

widely divergent political and economie systems, it is the use 

of reservatiqns which enables States ta become parties ta 5uch 

treaties. The right to formulate reservations is nothing b~t 
)\ 

an inalienable one to allow States to regulate their intere't. 

S~ates which are parties ta a treaty alse have the right to 

oppos~ reservations considered incompatiblé with the treaty. (18) 

The Genocide case in the International Court of Justice. laid 

down the princip le that reservations could be objected to or 
~ 

accepted depending on compatability of the reservations with the 

Il -------------------
, -.. 

"15. Article àO COÇESNA Convention. 

16. Article 33 Eurocontrol Convention. 

17. Tancelin, op.cit., p.14. 

18. T.O .• Elias, op.cit., P" 27. 

f 

,\~ , 

,l, 

.J 
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object and purpose of the treaty. (19) Fina11y Article 19 of 

the Vien,na Convention on the Law of Treaties, says that aState 

ma~ formulate a reservation unless: (such) reservation is pro­

hibited by the treaty; (or if) the treaty provide1 that only 

specified reservations are allowed or wher~ the rerervation i5 

incompatible with the object and purpose of the t1eaty~ Neither 

COCESNA n~r Asecna or Eurocontrol have any clause deal1ng with 
( 

such reservations. Because the COCESNA Cpnventipm ~as only signed 

bi five States, it wa~ possible for them to diécuss nd change any 

clause which could he a motive for reservations. ' T e techni-eal 

nature o~the 'Convention would not be compatible wi 

of member States making reservations. 

the fact 

3. Consistency of COCESNA with the Convention on Int~rnational 
civil Aviatîon 

The first part of Article 76 of the Vienna Convention 

on the Law of Treaties literally says: 

"The designation of the depositary of a tre~ty may be 
made by the negotiating S-tates,either in the treaty 
itself or in sorne other manner. The depositary may be 
one or more States, 'an international organization or 
the chief administrative officer of the organization." 

The Article states that the designation of the depositary could be 

\ 
19. International Court of Justic~, ,Reports, 1951, p. 15. 
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V 
in the 'treaty i tself or in sorne other manner. T~positary 
is normally appointed or designated either in the treaty itself 

or by reference to the treaty or to sorne other document. And 

the depositary could be any State, organization or institution to 

which is entrusted the custody, whether temporary or permanent, 

of the treaty and any auxiliary instrument for certain specified 

purpose or purposes. (20) In customary international law and 

in Article 76 (1) of the Vienna Convention on the Law of Trea-

ties, l found enough support to say that the depositary could 

be one or more States, an international organization or the chief 
-t 

administrative officer of such organ1zation. 

The member States of COCESNA chose ICAO as the depositary 

of the Convention, because they aIl are members of the United 

Nations and ICAO itself, and aiso because a great majority of 

ipter-governmental organiz'ations employ the servicea of inter-

national organizations as depositaries. 

The agreements between member States of the Chicago 
":J 

Convention must be consistent with the Convention. By virtue 

of Article 82 of the Chicago Convention rnember bound 

not to enter into any obligations or understandings inc~~~ent 

with its terms. Such an inconsistency can bear on the purposes 

or the methods of agreement •. It would not he difficult to 

demonstrate that the purpose of COCESNA is consistent with the 

, Chicago rules. For instance, Article 28 of the Chicago Conven-

2.().. T.O. Elias, op.cit., p. 209. 
i 



i 

-• 

• 

tion estab1ishes that member States undertake obligations such 

as providing airports, radio services, meteorological services, 

and other nav1gation faci1it1es to facilitate air navigation; 

adopt and put into operation the appropr~ate standard systems of 

communications, codes, mark1ngs, etc., collaboration in inter-

national measures to sec ure the publication of aeronautical maps 

and charts. Also Article 37 states' that they shall adopt inter-

national standards and procedures to secure the highest prac-

ticable degree of uniform1ty in regulations. These obligations 

will be more effic1ently performed by internat10nal organs than 

by individuai States. Here 1S where COCESNA plays an important 

role in aid1ng the contracting States in the fulfillment of their 

international obligations. In regard to the procedure set out in 

Article 83 of the Chicago Convention, w~ich states that aIl 

arrangements made by any contracting State shall be forthwith 

registered with the ICAO Council, which shall make them public as 

soon as possible, COCESNA has a provision to deal with this 

matter. (21) According to this Article the ~onvention had to be 

sent to ICAO, which had to send certified copiesl to signing States. 

This Article should be considered the one that regulates the 

depositary act. Afterwards, when the Convention is already in 

.' force, it must be reçistered witb ICAO, which will register it 
t 

21. Article 31 COCESNA Convention. , 

- c 
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with the United Nations. Eurocontroi aiso conforms to the 

provisions of Article 83 of the Chicago Convention. (22) The 

Asecna Convention dôes not contain any such stipulation. That 

is because of the nature of this Convention, which is not only 

a treaty of co-operation but also a technical assistance agree-

ment. Consequentl~ it is not consistent with international law 

in this regard. 

. 

22. Article 42 Eurbcontrol Convention. '. 
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SECTION II 

.­...:-
The International Personality of COCESNA 

) The prirnary unit of aIl internàtional poli tics, 

international law and organized international co-operation,is 

the national state. (23) The essential feature of this entity 

is the element of legal au~h~rity which is exercised by the State 

over its citizens and other persons and th~ngs within its 
1 , 

domain. It is not really necessary that aOState should be a 

national State in the full sense of the terrn before it may 

participate in international organizations. The actual tendency 

'is to identify the state organization with national unit y, but 

the terms"nation"and"state"may be used interchangeably and 

sometimes it is necessary to distinguish between the two. "The 

independent nations,,(24) as they are called by the World Court, 

are the normal type of ent~ties which enjoy full personality 

under international la~. The rights and duties of a State are 

determined by "International Law as it is applied between aIl 

batidns belonging to the community of States." (25) States ar~, 

23. Pitman B. Potter. An Introduction to the Study of Inter­
national Organization, p. 25 • 

24. Series A, No.IO, Judgment's of the Permanent Court of Inter­
nation~l Justice, p.17, Cited by Gcorrj(' Schwarzcnhf'nJer, 
In tcrna tional }.ilW êtS nt .nliel: lJy ln tcrnat~oni:1l Courts <lnd 
Tribunals, Vol. l, p.89. 

2S. Series la., No.lO, Judgrnents or the Permanent Court of Int~r­
national Justice,p.l6, Citèd by George Schwarzenberger, 
op.cit., Vol.l, p.89. 

f 
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however, equally competent to create new types and different 

classes of international persons by the exercise and modifica­

tion of the grant of recognition. (26 ) When sovereign States 

agree on the establishment of an international ipstitution they 

may find it convenient to endow it with an international person-
"1' 

ality of its own in order to enable it to perform its allocated 

functions with greater efficiency. Whether they have taken this 
"J 

step is entirely a question of their expresse& or implied inten-
. (21) 

tIans. If the constitution of an international institunon 

does not expressly state this, then it is necess~ry to ascertain 

in sorne other way the intenti0n of the contrac~ing States. When 
ft' 

dealing with international institutions such as the United Nations 

it ls reasonable to believe that such an institution is intended 

ta exercise and enjoy "functions and rights which can only be ex-

plained on the basis of. the possession of a large measure of 

international personality and the capacity to operate upon an 

international plane.»(2S) 

We can say that an international institution "is a 

state, which it certainly is not, or that its legal personality î 
{ 

and rights and duties are the sarne as those of a state. Still less 

26. George Schwarzenberqer, op. ci t. , ·Vol. l, p. 89. 

27. laem.,P· 137. 
o 

28. International Court of Justice, Reporta, 1949, p. 179. 
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is it the same thing as saying that'it is ~~~per state what-

ever th.t expression me.ns. It does n~:,~ imp1y th.t .11 

its rights and duties must be upon the ~rnational plane,any 

more than aIl the rights and duties of a State must be upon that 

plane. $What it does mean is that it ls a subject of international 
(29) 

law and capable of possessing international rights a~d·~uties." 

In principle, non-members are free to acknowledge or to ignore 

. the existence of such institutions~ but the International Court 

of Justice has, however, held that the United Nations may claim 

international petsonality with regard even to ~on-members. 

Whether international institutions were subjects of 

international law has been a question of controversy for sorne 

time. It followed, logically, from the basic premises of the 

classical view of international. law that international institutions . 
could not be considered as possessing personality under the system 

of law. This view was naturally reflected in the literature on 
, 

international law at a time wh~n the development and expansion 

of international institutions had as yet made little impact on 

international l~w. Parai lei to the development of international 

institutions there has been a discernible tren~ in international 

-law towards the granting of a limited degree of international 

personality. (30) As a resuJt of the international pcrsonal'ity 

29. Ipternational Court of, Justice, Reports, 1949, p.179. 

30 •. ~ax S~rensen, Manual of Public International Law, p. 256. 
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conferred on it, the COCESNA Corporation is qoverned by 

international law, and therefore, has access t? international 

tribunal. as weIl as the power to conclude treaties with other 

States provided such treaties are not in conflict with its 

purposes. 

SECTION III 

COCESNA, a Non-Profit Public International Utility Corporation 

The public international corporation is emerg,ing as an 

important instrument of international legal and economic co-

operation. It has proved to be an answer to the need for a 
, 

flexible organi~ational form capable of undertaking large trans-
I 

national activit~es of an ess~tially technical and commercial 

nature, where public and private domestic enterprises and tradi-

tional international organizations were not suitable. \ 
1 

Actual advances in éommunications and technology have 

made possible the conclusion of the tremendous projec~s whic~ 

could not be accomplished wi thout i,nternational co-operation. It 
fi( 

is necessary to l~ok for technical and-monetary assistance from 
(/1" 

international sources. Economie considerations May force States 

to fully utilize the sa;e infraktructures or.facilities. 
, 

l will 

mention examples of joint facilities where large capital invest-
I 

ment ls ~equired: airline., IPower'generating facilities, 

1 -

-
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interstate m6des of transportation, such as rivers, canals 

and railways. 

The public internjtional corporation IS modelled, , 

upon the system of the private enterprise and dornestic public 

service, looking for a combination of multinational public 

participation and control with the efficiency, flexibility and 

in a certain way autonomous decision rnaking capacity of private 

corporations. Private enterptises have already undertaken 
\ 

•• 

transn~tional operations, which cover regional as well as world-

wide operations. Steiner and Cannon in their·book ~International 

Corporate Planning",say: "lt 5eems ta me no exaggeration to 

say that the present and prospective development of multinational 

corporate growth is one of the most powerful forces operating in 

the world today. These developments are particularly strong in 

cornpanies in the North Atlantic Community. No valid data exist 

to measure this growth. But we do know there has been a substan-

- < 

tial increase in both the number and size of multinational 

companies. We are 50 certain that th~se trends will continue". C31) 

These days it is comman to find these corporations in 

th~ir different forms" in various countries to take advantages of 

mo ~ favourable l,egal climates in the different' jurisdictions. 

The~e are certaIn projects which by thcir nature unù scope may 

require multinational participation for utilities and transport 
i 

31. George A. Steiner and Warren M. Cannon, International 
Corporate Planning ,~2. ~ 

. ! 
i 



- -

- 19 

facilities: international financing and monetary stabilization" 

development of a region of interest ta several States. Terri-

torial considerations may a1so require joint efforts which are 

necessary in sorne cases 1ike those required for the Mosselle: 

Mekong; Indus and Niger river projects or the Finnish-Russian 

Canal. A very important case in point is the Basel-Mulhouse 

Airport which was built to serve Basel-Switzerland, but which 

could only be built in French territory. 

Ta aIl these cases we can also add Asecna·~nd Euro-

control wbi~h are the African and European counterparts of 

COCESNA. When such cO-bperative efforts were necessary a public 

international corporation has often been selected as the means Q ~ 
,./"-!. 

of achieving results. The reasons for this choice are generally 

political, economic and practical ones. It is possible that 

private enterprises ~ay undertake the project, but occasionally 

the work does not represent a high enough rate of profitability 

ta attract the private risk capital required. Another factor 

i5 that governments consider projects involving their territories, 
, 

national resources, utilities, or transportation systems too 

important to delégate to private enterprises. There is a very 

important featuré that distinguishes the public and private 

corpor,ations fmtt the international orqani zation: this i5 the 

management structure which the first two possesse 

The international orgallization has a "Secret~riat" type­

machinery meanwhile the orivate and public corporations have a 

Q 



more flexible and efficient decision making procedure. The 

Board of Directors and the General Manager possess a great 
o 

quantity of power leaving a general assembly of members with 
" 

powers that are usually assigned to share holders meetings. As 

we know the Secretariat has little decision making power, whlch 
s -

is usually exercised by the assembly. Another chalFacteristic 

and also an important Jdvantage of the public corporation over 

the traditional internatiional organization is the existence of 

independent funds or permanent equity in the form of "corporate 

capital". 

It is nct easy to define the international public 

corporation, because they have been established aIl over the 

world and their purposes vary from one country to another. 

Adam in his ",Etablissements Publics Internationaux" gives the 

definition: "L'établissement public international est une 

enterprise ou un service créé par deux ou plusiers Etats, 

indépendamment de ~oute organisation interg9uvermentale, ayant 

'pout object, soit de faire des prestations ii des particuliers, 

s,oi t de régleme,J1ter l'usage par ces derniers du domaine public 

des dits Etats."(32) In this definition we find the following 

elements: a) an enterprise or a public service, b) of an 

international 'nature, c) ,which is independent from any inter-
1 

governmental organization. There are various types of inter-

H.T. Adam, op.cit .. , p. 9 • 
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national public corporations, but ooly the public inter­

national utility corporation will he mentioned because COCESNA 
, , 

falls under such classification. 

\. 

l' 
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CHArTeR II 

STRUCTURE OF COCESNA 

Section l 

i 

Organizqtion of tJlanageJT!ent 

Article 4 of the Convention states that the Corporation 

is administered by a Board of Directors. There is aiso a 

General ~anager and a Manager of Air Navigation Services in 

each of the ~ember States. The General t1anager is appointed 

by the Board of Directors. (33) The Managers of Air Navigation 

Services are appoiQted by th~ General Manager. (34) 

1. ,/ 'l'he Board of Directors 

1 .... v 
AlI matters in relation to the BOard of Directors 

1 

are regulated by Article 4 of the Convention, Articles 10, Il 

and 12 of the Statutes and the Internal negulations of the 

Board of Directors. The Board is composed of a representative 

from each nember State. This representative of preference 

shoUfd be a competent authority in aeronautics. The Board of 
1 

Directors has always been composed of the Directors of Civil 

Aviation of ~ernber States. The presence of aIl rnember States is 

required to constitute a quorum for the Meetings of the Board. 

Some d~cisions require unanimous approval but the rest only a 

33. Article 14 COCESNA Statutes. 

34. Article 15 Idem. -

u Q 

;~'. -- ..,-' 
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majority. The Board shall establish its InternaI Regulations 

and such others as are necessary for the functioning of the 

Corporatioa. They are approved under the unanimity rule. As 

we can see, something crucial like the power to regulate ~he 

, functioning of the Corporation is given to the BoartOf Oirectors. 

These powers given to the Board of Oirectors are tre endous if 

we take into consideration that they ~ay regulate a 1 activities 

necessary for the functioning of the Corporation. This gives 

the Corporation the management structure used by the private and 

public corporations which is not common in international organi~ 

zationR. It allows for a more flexible and efficient executive 

decision making process than the ~secretariat type of machinery". 

Therefore the corporation as a consequence of its corporate orien-

ted organization does not have a general assembly as the Board 

ls vested with aIl slgnificant powers. Each Board member will be 

elected annually by the co~tracting parties ana will remai·n in 

his position until the next annual meeting (following the meeting 

during which he was elected), which will appoint a suècessor. (35) 

In the absence of the President, the Board will be 

, presided over by the Vice President and in the absence of the 

latter a substitute will be se~ect~d from among those'Directors 

.. 
35. Article 7 COCESNA Statutes. 

- c 
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. (36) present to preside over the meét1ng. Express provisions 

in the Statutes grant the Board wide powera of management 

w~ich are not 8ubject to restrictions. 

the Board of Dirèctors are as follows~ 

The functions of 

They shall de termine the policy of the ~orporatio~ 

and its administrations, approve agreements or 

deciaions dealing with relations between member States 

ana international organizations; 

Approve tariffs and rates to be paid by users of air 

spacei 

Approve the Financial Regulations 1 the Personnel Service 

Code, ,budgets, statement~ of account, reports, bal~nce 

sheeta and capital investment p 
.. 

Approve the contracting of loans terms longer 

than one ~e~ or for $2,000 and 

also employees' work contracts,in excess of U.S. $S,OOO.(37) 

The Board-must" present a detailedannual report of activities 

and the economic statua of the Corporation to ~he contractinq 

States. A very important function of the Board of Directors 

i8 the appoint~ng of a ~nager for the Corporation. Like in 

other enterprises he ,will he the one dealing directly with aIl 

the problems and the responsibilities of the proper operation 

36. Article 10 COCBSNA S~tut ••• 

37. Article 12,~. 

_ c 
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of the Corporation. As a,consequence he has to be carefully 

selected from candidates with a good background in administration 

and knowledge of the Central American Aviation Legislation. 

2. The President of the Board of Directors 

The Board of Directors will annually elect its President 

from among the members; he can be re-elected. (38) The function 

of the President of the Board of Directors is to sign aIl docu-

~ ments in connection with the resolutions of the Board. The 

Manager also signs them acting as Secretary. The President 

convokes and presides over meetings of the Board and signs, .. 
together with the Manager, the respective minutes. Author~ty 

is vested in the President to enforce the execution of all cons ti-
o 

tutional laws, regulations and provisions of t~e Board of Directors. 

As "the Board is responsible for the administration of the 

Corporation he may taxe the necessary steps to assure the proper 

administration of the Manager 1 s office and inform the Board of 

. measures adopted. (39) 

3. The General Manager 

The General Manager, who plays a very important role 

in the proper functioning of the Corporation, is elected by the 

Board of Directors. The provision which regulates this election 

, 
i 
1 

38. Article 10 COCESNA Statute8. 

3'. Article 13 Idea. 

u C 

,l-Lt 
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states: 

"The Board of Directors will appoint a Manager 
for the Corporation and will determine hie 
salary and other working conditions." (40) 

This provision does not determine the duration of the period 

te which the Manager may be appointed. The first Manager of 

the Corporation was appointed by the Board of Directors fQr 

an initial period of five years. The Board has considered 

appropriate terms of five years for succeeding administrations 

of the General Manager. The term c~n be changed by the Board 

using its discretionary powers. This gives the Board the 

flexibility which is necessary for the proper administration 

of the Corporation. 

The functions of the General Manager are vari~us 

and can be divided into three categ6ries: 

A) The representation of the Corporation: 

B) 

C) 

The administration in general; 

The drafting of regulations. 

In the first category we find that the Manager represents the 

Corporation judicially, extrajudicially and administratively 

in aIl m4tters and contracts. The second category conce~ns 

" ma1:ters of administra tior!, irtcluding the obI igation to provide 

the Board with the necessary information regarding the progress 

of tne èorporation and the operation of different services. It 

also includes the signing of aIl forms of businéss instruments 

co. Article 14 COCESNA S~atutes. 
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and the application of necessary disciplinary measures to 

employees ensuring their strict compl iance wi th' duties and 

obligation. and various types of other obligations regarding 

the handling of personnel. The final category of the General 

Manager's functions includes the preparation and drafting Qf 

tariffs to be charged to the users of the service, contracts, 

regulations, comrnerci~l transactions, budgets, balance sheets 

and stateme~s of account. 

Two ve~-mportant regul'ations hàd to be drafted 

by the'General Manager who was elected when ~he corporation 

carne into operation. These regulations are: 

1) The InternaI Labour Regulations shown in Article 
12(g) of the Statutes as "The Service Code of 
Personnel "; 

2) - The Financial Regulations of the Corporation. 

. ~hese t\17O requlations t'equire the approval of the Board of 

oirectors. 

The last paragraph of Article 15 of the Statutes which 
r, 

mell,tions the functions o,f the General Manager also gi ves him the 

necessary powers to guarante~ the proper operation of the 

Corporation. Because of the extensive powers of the Boare of 
1 • 

oire~tors, the General Manager performs. only a limited function. 

The Board déals with most matters ~oncerninq personnel i.e., 

.Article 12 (j) of the' Statutes states that "The General Manager 

shall submit to the approval of the Board any employ~e contract 

ih excess of U.S -$5,000." 

• 

-
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4) The Managers of Air Navigation Services 

/ The Managers of Air Navigation Services are the 

representatives of the Corporation in each of the Contracting 

States. There are five Managers who are apoointed by the 

General Manager and are under his supervision and control. They 

follow his guidelines. The Managers of Air Navigation Services 

are responsible for the proper operation of the services for 

which the Corporation is responsihle in each member State. In 

the performance of their duties they shall be expected to act 

with an extremely high spirit of co-operation which is absolutely 

necessary in obtaining the best results. A lack of co-operation 

and co-ordination between the General Manager, the Managers of 

Air Navigation Services and the local aeronautical au,thori ties 

rnay interfere with the high standards'required for the safety of 

air traffic services. 

Section II 

Fiqance .. 

Another important 'advantage of the publl~ inter­

tiona! corporation over the tradit!i~nal international organiza­

tion i8 the existence of independent funds of permfnent equity 
c-

in the form of "corporate capital". The corpofate mana'gers . 
are accountable financially for their daily decisions. There 

are three alternati~e methoda of financing the public inter-

" \ 
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national corporation: 

1. The raising of capital by shares: 

2. T~. ialue of debentures which bear interesti 

3. Di,rect governr.1ental ccntribution in :'\.:n-eed cl\lctas. 

One of the first two methods should be chosen for any public 

internat~onal corporation which requires large capital invest-

ments. The last method is used by those public international 

corporations which mainly demand international organization 

and scientific or technical advisory work, but no large invest-

..r,tent of capi ta!. This last method was ehosen by the mernber 

Stat;es of CQCESNA r because they already had faeili,ties and 

equipment to render air traffie services and only needed inter-

national organizationoand improvement of equipment and Methode. 

1. Finaneial Autonomy 

More important than the application of the law of the-

domicile or the use of national legislation ta make the regula-
.". 

tions of the legal life of th~ corporation is.the financial 

autonomy, whieh assures the corporation a characteristic element 

of autonomy. In, cases where a public international corporation 

is entirely or predominantly finaqced by direct State appropria-
1 

tions f the question of political control of such appropriations . \ 

from within the member States becomes an important issue: 

·Students of the National Public Corporations haVe 
devoted much attention to the r~8pective Merita of 

\ .. 

Q 
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Treas~ry and Parliamentary control on the one hand, 
and financial autonomy on the other h~n~, conclusions 
are, on th~ whole, in favour of freeing the public 
c.orporation from cramping Treasury supervision or par­
liamentary bickerlng, while sub)ecting it, on the other 
hand, ~ public supervision, by auditor5~ annual reports, 
selected parliamentary or other representatives and 
responsible committees. 

In the international sphere, the cramping effect 
of frequent interference would be ~ultiplied manifold 
by the number of countries concerned, and the necd is, 
therefore, clearly for long-term nalional appropriations 
for a period of years, and transfcr of control, during 
that period, to an intergovernmental agency, such as a 
Permanent Control Commission. ' Here the problem beco,mes 
one aspect of the more general problem of superv~sory 
control over the I.P.C." (41' 

The financial autonomy i5 composed of two elements 

which are: the autonomy in relation to the .states and the 

proper resource5. The proper resour~es are those ~hat public 

lnternational ~orporations can obtain by different 1egal opera-

tions as taxation, sales contracts, rentaI contracts, charges 

for the users of a service provided, contributions of member 
, 

Sta~es etc. There are various ways to fix the amount of 

charges ta be paid by thè users'of the service provided. 

One way i5 when these are already eStablished in the C'onsti tu­

tiqma1 charter of the corporation. However" this does not 
1 

mean that financial autonomy is deniéd. Here the States lose, 
1 

after the conclusion of the Convention, the oompetence to 

41. w. Friedmann, InternationalPublic Corporations, The 
Modern Law Review, 1942-43, Vol. VI, p. 185. 
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decide upon the fixing of charges and other regulations for 

users of the service. In certain ca~es the oublie inter-
A, 

national corporation with financia1 autonomy i5 not comp1etely 

free from the guardianship of States, as they have to ratify 

the taxes and tariffs set by the main authority. An isolated 

case in this respect, 15 Basel-Mulhouse Airport, (42) where 

Article 8 of the Book of Charges {Cahier de Charges} says that 

the nature and quantity of taxes to be received by the Airport 

"shall be determined by the decision of the Council of Adminis­

tration subject to the ratification of competent French and 

Swiss authorities in the conditions provided in Article 13 of 

the Statutes."(43) COCESNA, a non-profit public ,international 

utility cor~oration(44) posesses financial autonumy. The member 

States agreed to contribute with a circulating capital of U.S. 

$lOO,OOO!45} to provide necessary equipment, buildings and 

installations". (46) The cprporcl:tion shaH maintain its financial 

equilibriurn with proper resources, will fix. tarifis and cnndi-

tions for fees to air space users and will impose and collect 

• .. 
42. See Page 19. 

43. Text of Basel-Mulhouse Airport Convention in H.T. Adam, \ 
-op.cit.,p. 230-247. 
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44. Article 3 COCESNA convêntion and 1\rticlc 2 of COCESNi\ Statutes. 

45. Article 22 COCESNA Convention • 
{ 

( 46. Article 22(3), Idem. 
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these fees. (47) The General Manager shall present to the 

Board of Directors for approval drafts of the tariffs, 

contracts, regulations, commercial transactions, budgets, 

work programs, investmen~ programs, reports, balance sheets, 

and statements of acco~nts.(48) This puts the General Manager 

unper complete control of the Board of Directors, but his daily 

decisions are not subject to any sort of control. The Board 

of Director~shall appoint audftors to audit the operations 

of the Corporation. (49) The Board of Directors has considerable 
- 1 

autonomy in regard to the member States as it is only required 

to present a detailed annual report of activlties and economic 

status of the,Corporation. (50) Ta conclude the aspects of the 

financial autonomy of" COCESNA and to compliment what already 

has been said, it is important to mention the fact that it does 
~ 1 

not receive yearly contributions of funds from members. Thus subject 

to political vagaries as ~ weIl illustrated in certain inter-

national organizati,ons. COCESNA has financial autonomy. The 

~onvention does not have a provision to deal with the possible 

los ses which the Corporation may incur. Based on the principle 

that member States contributed to its formation with capital 

~ .. ( 
47 • Article 23 , ' COCESNA Convention. 

48. Article 15, COCESNA Statutes. 

49. 
)-

Artlcle 12 (m) , Idem. 
'l, 

0 

'50. Itt'ticle 12(kh Idem. 

r 

,1 
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on a pro rata basis, they will have to pay the losses if it 

becomes necessary to do so. 

2. Financial Resources 

The Corporation obtains financing fJorn different sourc,s, 

but the initial and principal sources are funds from member states. 

The Sourèes ace the following: " 

• 

i) Initial capital given by the member States on an 

equal basis, each State agrbeing to invest an 

equal amount of capital; (Sl) 

ii) Every State makes available to the Corporation aIl 

equipment necessary td operate the services. Their 

obligation is limited to the equipment to be used in 

its propet territory and is described in the annex 

of the Convention. Only the right to use and possess 

such equipment, with obligation to maintain properly, 

was given to the Corporation while the states retain 

aIl other rights over the equipkent; 

ii!) The use and possession without charge of facilities 

(including movables and immovables necessary for the 

operations) iB given to the corporation~(S2) 
l, 

I~v) The tariffa tQ carry out ~ ts duties should be in 

'accordance with Article 5 of th~ Chicago Convention~ 
•• 

51. Article 22(1)· COCESNA Conventio~ 
r 

/ 

52. Article 22(2X3), Idem. -
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In .this way the Corporation should be capable of 

generating sufficient revenues to orerate on a non-

profit basis. The corporation could alBO obtain, if 

necessary, loans on national or 'international markets. 

3. Special Privileges and Tax Exemptions 

Articles. 6 and 17 of the Convention set out the 

special privileges and tax exemptions to which the Corporation 

is entitled. First we will study Article 6 and then Article 17. 
û / 

.~ 

Article 6 says that the contracting States will give 

the Corporation, with regard tQ activities and services esta-

blished in their respective territories, such privileges needed .. 
,to fulfil its funckions, which are offered to international 

- q 

or.g~nizations and autonomous and official entities. The Central 

American countries have differing leqislaticn for the treat-

ment of international organizations and autonomous and official 

entities. This Article is not specifie and could create problerns 

of interpretation. Up to now the Corporation has never had 

problems with the application of the taxation laws of the mernber 

States, but in the future the y could cause conflicting situations 

in the normal operations of the Corporaion. Article 6, instead 

of saying that the Corporation should be treated like an inter­

national organization or an autonomous and official entity, 

should enumeratè in a very specifie way its perogatives and 
---;, 

privileges. 

'.4E .. ______________ ~ ____ __ 
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COCESNA is an international corporation which started 

,operating with an i~itial ~tate investment, therefore, it is 

illogie.l to impose taxes upon it. These taxes in one way or 
1 

1 

another wilf reflect in the budget of member States. The 

Corporation is not obliged to pay any kind of taxes whatsoever, 

and this is reinforced by Article 17 which is more specifie and 

states that aIl assets, incorne as weIl as other acts and opera­

tions authorized by the charter "shall be exempt from aIl nature 

of tax~s, duties and other contributions, insofar as permitted 

by the respective legislation." The idea behind the drafting 

of this Article is that such exemption of taxes, duties and 

contributions will on1y be applicable if they do not interfere 

with the national law of the member States. Actually none of 

the national laws of the member States are in conflict with the 

exemption rights of COCESNA. 

Section III 

The Status of Personnel 

:1 ,\ 
Like in a~y other intergovernmental organization, in 

u c 

COCESNA the personnel have distinctive guties and responsabilities. 

The Constitutional/Charter of' the Corporation, ,as in most inter­

governmenta1 organizations, does nàt deal w~th certain aspects 

in relation to personnel, like appointing, selection, categories, 

immunities and privileges. The ten8ency i8 to supplement tne 

basic texts by à detailed agreement or by a B~rvice cocle. For the 
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Unite~~Nations Organization that detailed agreement is normally 

the General Convention on the Pri vi loges and Il~rrun i ties of the 

United Nations/ CS3 ) approved by the General Assembly on February 

13, 1946/ now acceded to by more than sixt Y States. The Consti-

tutional Charter and the Statutes of the Corporation only have 

certain provisions in relation to personnel which are the 

following: 

a) 

b) 

c) , 

d) 

e) 

f) 

g) 

Nationality of person~~li 

Obligation to hire certain personneli 

Irnmunities and priyilegesi 

Employees to be appointed by the aoard of Directorsi 

The salary and working conditions of the General Manager; 

The functions oi the General Manageri and 

That the personnel shall be governed by a ~ervice coèe; 

and must be composed of n+tural citizens o~ Çentral America •• 
1 

Only in special ~ircumstances enumerated by the Board of Di~ectors 

sHould persons with nationalities other than the Central American 

be employed. For exampl~, a case'may be made 'for a~person 

with special skills and training to perform jobs which could not be 

carried out by natural Cen~ral American citizens. Foreign 

perSonnèl are ~mployed on the understanding that they will train 

(wi thin ~ rea~onable time,) the Central ~erican persjQnnel. 

The Corporation was required by Article 20 Jf the .. 
Convention to hire employees which at that time were working 

l' 

53. Uni ted Nations 

- -
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for the government or public and private institutions which 

provided the services which were entrusted by the Convention 

ta-the Corporation. The labour relations between COCESNA and 

the personnel are regulated by the national law of member States 

where such relations-fake place. There are certain personnel 

appointed by the Board of Directors, such as the General Mana­

ger(S4) and the audito~s. (55) The Board of Directors shall 

determine the Manager's salary and other working conditions. 

The only rnember of the personnel of COCESNA whose functions are 

regulated in the Statutes is the General Manager. (56) The 

personnel of the Corporation shal1 be governed by the Service 

Code. Article 18 of the Statutes' which deals with the creation 

of such a Code, states that it will include provisions concerning 
i 

the selection of personnel in arder ta 'ensure that employeés 

possess the'indispensable qualifications for the proper operation 

and efficiency of the Corporation. Even though it was not 

rnentianed in Article 18 of the Statutes, the Code shall be a weIl' 

elaborated instrument destined ta meet the requirements of the 

organization in regard ta personnel, avoiding minutious contracts 
, 

of employment, which invariably refer to the Service Code ihich 

becomes a part of the contract. 

54. Arrtic1e 12 (1) \COCESNA Statutes. 

55. Article 12(m) ~_ 

56. Article 15, Idem. -

l 
,ô 
f' 
h' 
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1. lmmunities and Privileges of Personnel 

Employees of COCESNA are given facilities of 

immigration and duty-free admission for personal effects and 

household furnishings in the territory of member States. There 

are no oth~r priviieges and irnmunities granted under this Con-

vention to the personnel regardless of their category. Other 

in~rnational conventions like the Chicago Convention, clearly 

,laY)but the immunities and privileges of the personnel. (57) 

\ These are aCGording ta corresponding personnel of other public 

international organizations. The Eurocontrol Convention is 

specific in mentioning the privileges of its employees and the , 

application is uniform and not subject to the law of each member 

State. (5S) 

2. International Character of Personnel 

The legality of the international character of per-

sonnel i8 not supported in the Convention by any Article like 

it i5 in the Chica?o Convention and the Charter of the United 
(59) 

Nations. l make this comparison with ICAO or the United 

Nations even though they are in the c~tegory of international 

57~ Article 60 chfçagq Convention. 
, 

58. Article 24 Eurocontrol Conv~ntion. 

59. Article 60 of Chicacro Convention .",ml "rti+l~ 100 of the 
Charter of the' uni ted NLtions.' 

i 

l 
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organizations and COCESNA is a public international corporation. 

The point here i8 to analyze whether certain personnel of 

COCESNA have international character and to see if these persons 

in the cetegory of international' civil servants are only res-

ponsible to the organization they serve and to see if they are 

not a'llowed to seek or receive instructions from States or other 

external authori ties.' 

Tancelin(60) analyzes the topic of the international 

character of the personnel of Asecna basing himself on the 

• definition of Mme. Bastid (Basdevant) of the international 

civil servant, and cornes to the conclusions that a part of the 

personnel have international character and others do note To 

analyze this topie in COCESNA, 1 will depart also from Mme. S. 

Bastid' s (Basdevanb) definition whieh has become a classic. The 

definition i5 'the following: 

fi , 

"An international civil servant i5 a pers on to whom the 
representatives of severai States, or an organ acting 
on theïr behalf, have entru ted, in virtue of an inter­
state agreement and under t ir common supervision, the 
continuops and exclUsive exe Ise of fUl)ctions in the-
common interest of the States ' estion subjeet to 
special lega1 ru1es." (61) 

Based on that definition which has a number of elements, 

1 will' analyze the international character of the personnel of 

COCESNA, takin<j into consideration the elements of"this definition. 
Il 

60. Maurice Tancelin, op.cit., p.43-49 

61. .....~ s. Bastid (Ba.devant), Lea ron~tionnair •• Internationaux, 
p.5~. Tranalation _de by the author. 
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The first element is the existence of an inter-state agreement, 

that entrusted the functions. No doubt that the COCESNA Con-

vention is an inter-state agreement between the five Central 

American countries, therefore this element of the definition 

should not be a matter of further discussion. 

• The second element lS that internatlonal civil servants 

are subject to special rules concerning the~r selection, discipline, 

privileges and immunities. Does the COCE~A Convention have th~s 
element? This question can be answered ~ looking at the Consti-

• 
~ tutional Charter and Statutes. The Charter'grants the personnel 

facilities of immigration equal to those granted to forelgn techni-

cians in international missions. Other facilities will be agreed 

upon, for example, the dut Y free admission of personai effects 

and household furnlshings, when they are entering on~ of the 

member States, when contracted, transferr~d or when contract is 

terminated by the Corporation. 

A third element is that' the functions should be exerci,sed 

in the corumon interest of the States. This element is inherent 

to the personnel of the Corporation because its functions are ta 

provide a public service which is in the carnmon interest of the 

member States. Therefore, l come to the conclusion that the 

personnel of COCESNA have international character, but it is not 

properly supported by the Charter, by the Stat~tes, n~r the Ser~ 

vice Code, as it is in Asecna Conve~+ion, the United Nations Char­

ter' the Chicago Convention and other international cot'lven'tions. 
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CIIAPTER III 

FUNCTIONS OF COCESNA 

Sectlon 'I 

The attributions of the Corporation are gl ven to i,t 

by Article 2 of the Convention which states that It has ex-

clusive rights to provide air traffic services, aeronautical 

" telecommunications and radio 'aid s to ai r n.avigation in the 

territories of aIl five member States. The Corporation may 

also provide these services to non-me~er States through agree-
1 

Jnent. The serVices and aids are thoje specified in the 

regional p~àz1 of ICAO. It may prov~de within the terri tories 

of the member St~tes by means of .contracts wlth ~~blic or 

private entities, the aboveOmentioned services and aids not 
• 

spec~fied in t~e'regtonal plan of ICAO. The Corporation may 

also provide air'traffic services sp~cified in the r~qional plan 
. , 

of, tCAO, different from those entrusted to i t, wi th the wri tten-

authorization of competent authoritiesoof a~l ~he wember States. 
o • 

The Corporation does not dealPwi~h the administration of air-

pqris of the member States like Asecna doès. (62) 

• The Convention does not make any distinction between 

the lower and upper ~irspace"n~ither does it define which 

.. • 1 

T 62." Artic~e 2 A8ec~a Convention. 

"r. 
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category of air traffic(63) i5 ta be cantrolled. A p~ovision 

in regard to the category of traffic was not written in the 

Convention because the member States did not consider it 

neces5ary as the idea was ta control every kind of traffic, as 

is actually done. 

COCESNA has efficient, very high frequency (VHF) radio 

communications services which are rented to the commercial 

operators of air lines; the revenues received from this opera-, 
tian help to provide the air navigation services at a lower price. 

Air navigation services are provided to aircraft flying at and 

over the 20,000 feet Flight Level (FL200) through COCESNA' s Area 

Control Centre (ACC-CENAMER) in Tegucigalpa, Honduras. Flight 

information service for ~he purpose of giving advice useful for 

the safe and efficient conduct of aitcraft,operating under 20,000 

-

feet Flight Level (FL200) iR the oceanic routes, is provided 

through the Flight Information Centre (FIC-CENAMER) in Tegucigalpa, 

Honduras. This centre coordinates its operations with the air 
,-

traffic services fàcilities of the member States. The services 

,1 are provided to civil and military aircrafts ot the member States 

but only the civil aircrafts have to pay charges for the service/ 
, 

DUrinlj the year 1975 the monthly average nautical miles flown 

by_ ~ivil and'military aircrafts under COCESNA's services were 

as follows: :, 850.301 for ci vil and 66,416 for mili tary • 
.. lrJoi. 
~, 

,\ 

63. Such as civil, miii~ary, cus~~ and police aircraft. 
i 

.. 

c 

- ,~ 
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Besides the aforementioned attributions (of air 

traffic services), Article 2(3~ of the Convention gives the 

Corpora~ion the following responsibilities: 

"a) Study an~ propose to the contracting parties, 
based on norms and methdds recommended by the 
International Civil Aviation Organization, 
the unifor~ity of national narres for control of 
air traffic and such measures as might be adopted 
by institutions responsible for the organization 
and security thereof. 

b) Adopt such rneasures as necessaxy for the appro­
priate training of rers0nn~1. 

c) Promo~ and coordinate studics concerrylng air 
navigation services and installations, taking 
into account technical evolution and, as appro­
priate, pr1opose to the contracting parties any 
changes in the regional plan of alr navigation 
which should be submitted to the International 
Civil Aviation Organization, wjth regard to the 
responsibilities referred to in this Article." 

2. The Executive P0\1ers of thp. Board of Dirpctors 

Public internptional corporations are created ~ith 

executive powers
l ~nd/or jurisdictionai or parajurisdict-t.onal 

" powers. The corporations with jurisdictional powers'can take 

cognizaQce of cla{ms ofl private \individuals' ~nd States. 

The corporations with parajurisdictional powers can perform 

certain acts for the é5tablishment of offences or for the 

detention of dclinquents. The cxccutivC" pOW(>r~ hélv(' ltncfl 

1 l64t cla58ified into perfect, reduced and imperfect ones. 

64. H.T.,Ada., op. cit::p.S8. 

l, 
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The powers in public international corporations, which could 

be a matter of discussion, are the executive ones. Therefore , 
a brief co~entary on them would be appropriate. The powers 

of the public international corporations are those stated rn 

the convention which created them. There ~re cases where the 

me~er states set guidelines to be followed by the corporations, 

thus reducing the executÎve power. When a public corporation 

can not exercise its powers, because further approval by member 
• 

states of resolutions ls required, the executive powers are 

imperfect, as the resolution adopted would only be obligatory 

after being approved. (65) The formation and realization of the 

executive perfect,powers are conditioned by various factors. 

Firstly by the possibility of taking decisions by the majority 

of votes of the ~ollegiate organ. Secondly by'the existence of 

tihe obligatory value of the decision in the exterior plan of 

the organ. (66) COC~SNl\ has executive, powers b1ecause i ts 

Board of Directors \olhich is composed of one representati ve trom 

each member State, takes itsldecisions by a majority vote: i.e., 

three votes form a ~ajDrify and th~ decisions are 'not subject to' li' 
a further approval or ratification by the me~ber States. 

65. 

66. 

• 

i 

1f.:r.4 J\dam., op.cit. p. 57-Se. 
, 

~., p. 58. 

~-

t
~" 
~~ 

r :. 

f~ ___________________ · 



~ 

( 

t 1 ~l 

" 

fi' •• ~ 

, -,.. 
b ............... ...- -'I Ih .................... ..,~~'..,. ~r-..~i 

- 45 -

3. The Regulatorx Powers of the Board of Oirectors 

The Board of Oirectors has the power" to establish 

its own InternaI Regulations and also the ones of the Corporation. 

which are the FinaRcial Regulations and the Personnel bervice 

Co~e. Article 4 (last part) of the Convention states: 

"The Board shaii establish, by unanimous decislon of 
its members, its internaI r~gulation~ and such others 
as are necessary for the proper functioning of the 
Corporation. " 

The Statutes of the Corporation mention a series of provisions 

which shall be included in the InternaI Regulations of the 

Board of Directors such as frequency of meetings, and the form 

in which meetings are to be convoked. (67) The Financiai Regula-

tions are subject to certain provisions set out in the Statutes. 

The most important ones are: 

a) Procedures for the preparation and execut~on of the budget 
J 

and al11 matters :related to the presentation'~ and inter-

vention of accounts~ 

bl Maintenance of an analytical system of àccounting showing 

the cost of the Jarious services provided and the benefits 
j 

derived from sre • (68) ,," 

The BOard of 01rectors ls entitled to make ,aIl necessary regula­

tions for the Corporation, but only the Fin,mciil] l'cqulùtions and 
'. .' 

67. Article Il COCESNA Statutes. 

68. Article 19 (a) (e), Idem. 

f 
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the Personnel Service Code are specifically mentioned in the 

Statutes. ThelStatutes also give provisions which are to 
() 

be includ~d,in the Service Code, such as those concerning the 

selection of personnel in order to ensure that employees pos'sess 

the indispensable qualifications for the pro~er operabion and 

efficienc~ of the Corporation. 1 

In relation to the Statutes, Article 26 of the 

Convention says that the Corporation shall draft its own S~tutes, 

which shall then be submittêd for approvat to each of the 

èon~racting parties through the customàry channels. 

The Board of Directors also has the pmV'er to s~ 

the tariffs and fees to be paid by users of the services being 

prbvided. (69) The member States gave the Corporation part of 

their sovereign rights by authorizing it to opera te a service 

in their territories, as a consequence, they also gave the 

corporation the power to set such ta~iffs and fees. The l' 
1 

regulatory power i8 not the executive type which corresponds 

with sovereiqn States and which is not usually delegated. The 

Board of Directors has requlatory powJr but is limited to acts 

" which do not fulfi11 the general characteristics of those of 

gave rnmen ts . Article 2(3) (a) of the Convention states that one 

of the responsibilities of th~ Corporation is ta study and pro-

pose to the contracting parties, based upon standard:'iand 

i 

recommended practices of the International Civil Aviation Organi-

zation, the uni formi t y of ~ational regulations for control of 

69. Article 12(d) COCESNA Statutes." 
;' 
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air traffic and such measures as might be adopted by 

institutions responsible for the organization and security 

thèreof. Eurocontrol's Article 6(2) (a) is very similar ta 

Article 2(3) (a) of COCESNA, with the exception that Euro-

control should take into consideration the needs of national 

defense. The aforementioned Article 2(3) (a) of COCESNA does not 

give it the power to make regulations for air traffie servièes; 

neither Eurocontrol nor Asecna have regulatory powers. In the 

case of Asecna, Article 20 of its Book of Charges (Cahier des 

Charges) can not be invoked to say that it has rcgulatory power 
--~ -",1 

in matters of setting the tariffs and fees. The measures that 

the Agency is entitled to take do not have the formaI nature of 

regulations. (70) In drafting the aforementiond Article 2(3) (a) 

of COCESNA, rep~esentatives envisaged a common proble~ for aIl 

member States of the_bhiCagO Convention, to-wit a lack of uni for-
- \ 

mit y which exists in the aeronautical laws and regulations of 

those States in relation to ICAO standards and recommended 

practices. The spirit of Article 2(3) (a) reflects the \attempt 

of the member States of COCESNA to comply with obligations 
) 

imposed upon them by Articles 28 and 37 of the Convention on 
1 

International Civil Aviation to which they are parties. 

70. Tancelin t op. ci t., p. 57 • .' 

( 
) 
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stction II 

The Exclusive Right of COCESNA to Provide its Services 

COCESNA, which is a comoletely autonomous organiza-

tion, has, according to its Charter, exclusive rights to pro-

vide air traffic services, aeronautical telecommunications and 

radio ai~qto air navigation in the territdries of the coniracting 

parties. (71) COCESNA provides such services and aids as' men-

tioned and as specified in the JCAO regional plan, in the 
, 

terri tories of the contraoting parties and, in any other are?s 

as authorized under international ~greement. (72) Thes~ services 

do not have any limitation in regard to altitude in the airspace. 

To study the exlusive rights of COCESNA to provide its services, 

it is convenient to.describe the services to be provided, which 

are mentioned in the Constitutional Charte~ and ta see, whether 

the member States at the moment of signing the Convention had 

the right to grant the corpor~tion the exclusive rights to 

provide such services. In the first ca8~,Article 2(1) of the 

Convention mentions three services which are: AIR TRAFFIC 

SERVICES, AERONAUTICAL ~ELECOMMUNICATIONS andIRADla-AIDS TC 

~IR NAVIGATION. Each of the three services comprehend various 

types! of activities, which are not described in the Convention, 

71. 

.. 

Article 2(1) COCESNAI Convention. 
\ -

Article 2 (1) (a) COCd3NA Convention. 
1 

\ 
1 
\ 

- < 

rt 
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nor in the respective Aeronautical Legisla·tions of the member 

States. Thes~ services are fully defincd·and ~esc~ibed·by 

Annexes 2, 10 and Il of the Chicaqo Convention. (73) Thel first 

service provided is "air traffic servlces". The terM service 

should be used as defined in Annex 2 Rule~ of air: "The term 
1 

service is used as an abstract noun to designate functions, or 

service rendered". (74) 1 This Anne:>: also gives a definitl.on of 

air traffic services which states: "A generic term mean~ng 

variously, flight information servi-ee, alerting service, air 

traffic advisory service, air traffjc control service, approach 

control service or aerodrome control service". (75) Also 
• 

accor~ing to Annex Il of the Chicago Convent ion, (76) eir traffif 

servibes shall co~prisè three services identl.fièd as follows:[The 

air traffic control service, the fligh t information service and 

the alerting serJices. (77) The second service ta be prbvided 

by the Corporatibn is "aeronautical telecommunication$". As in 

the firsJ service (air traffic), Article 2(1) of the Convention 

oniy"mentions the serv1Fe but does not describe it. This term 

73. Annex 2, Rules of the air, Sixth edition - September 1970, 
Annex 10, Aeronautical telecommunications,Vol.II, Third 
cditian, Ju1y 1972 and Annex Il, Air traffic services, 
Sixth editian, September 1970. 

74. Annex 2, aJ cit. , Chapter l, p.9. 

75. Idem. 

76. Annex 11, °E· cit. ,[ U 

77. .!Ë!!!- , Chapter 2, Ge~eral, 2.3- 2.3.1-2.3.2 and 2.3.3. 
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1 

encompasses a number of activitie5 and because of their nature1 

private enterprises could claim they belong ta the private 

domain, and therefore they should have the right ta provide sorne 

of those services in the Centrai American region to other enter-

prises, public entities and individuals. Such services will 

be provided on a profit making basis, which is not thè case of 

~OCESNA which opera tes as a non-pr~fit public international 

utility corporation. Another source to look into for a detailed 

description of the term Il aeronautical telecommunications" could 

be the aeronautical laws of the member States, but they do not 

describe it. The description of th~s term given in Annex lO~ 

df the Chicago Com.tention, "a·eronautical telecommunications':, (78) 

is an important source for uniform interpretation of its meaning, 

although Annex 10 is not legally binding upon member States of 
i 

COCESNA, since i t is not an int~gral part of the iConvention nor 
Il 

of the Aeronautical Laws of these States. The Chicago Convention 

permits a contracting state to disregard the standards contained 

in an Annex of amendrnent thereto after notification to ICAO, when-
• 1 

ever such State finds i t "impracticable If to comply therewi th. (79) 

Annex 10ldefine,s "aeronautical telecommunications service" as 

fol1ows: ".A telecommunications service provided for any aero­

nautica1 purpose". This Annex(SO) states that acronautical 

78. 

79. 

80. 

Annex 10, op.cit. 

Thomas Buergenthal, Law Making in the International Civil 
Aviation Organization, p. 119. 

Annqx 10, op.cit., bhapter 2, ~dministrative provisions -
re1ating to the i~ternationa1 'a~ronautical telecommunications 
.ervice, 2. 1, 'Di vis ion of Serv iee. 
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telecornmunications service shall be dividedrinto fqur parts: 

1) Aeronautical fixed service; 

2) Aeronauticai mobile service; 

3) Aeronautical ~adio navigation service: and 

4) Aeronautical broadcasting service. 

The third function of COCESNA \'ffiich is "radio aids for air 

navigation" corresponds to the third division (Aeronaut1cal 

radio navigation service). To describe the third function it 

is aiso advisable to us the definition given in Annex 10, (81) 

which is: "The aeronatuical radio. navigation se~vice comprises 

aIl types and systems of radio navigational aids 1n the 1nter-, 

national aeronautical service". 

Now th~,the services have be~n descr~ according to 

Annexes· 2 t 10 and Il of the Chicago Convention i t i5 necessary 

tQ look at the respective domestic Aeronautical Laws of the 

member States to see whether the right to provide the afore­

'mentioned serJices were legally granted by member States to 

COCESNA. First we will start by studying the Avi,tio~ Code of 

Nicaragua. (82) Chapter VII of this Code, Auxiliary services to 

air navigation, Article- 54 states: 

81.' Annex 10,< bP.cit., Chapter 6, Aeronautical radio 
navigation service, 6.1 General, 6.1.1. 

82. Air Laws and Treaties of,the World, p.l849. 

- -
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"Auxiliary services to Air Navigation are those which 
guarantee its safety and regularity, such as air traffic 
control, aeronautical radio communications, meteorolo­
gical information service, and systems of beacons f0r day 

-rnd night". 

This article does not describe the services but nerely mention~ 

them in a generic way. Article 55 of that same Aviation Code 

states: 

"Cont;ol of the auxiliary services to air navigation is 
a function of the Ministry of Aviation. In the exercise 
of this function, it shall adopt the measures it deems 
proper for the greatest safety and efficiency of the 
flights, for the purpose of protecting human life and 
property. Likewise when it i5 in the public interest, 

-r it may contract directly for the rendering of this service 
with technically qualified enterprises, or graht per­
mission therefore to companies which do not perform them 
for profit, in either case, the service must be rendêred 
to the benefit of air navigation generally under the 
supervision of the Ministry of Aviation. Il 

This Article confirms that the auxiliary services ta air 

navigation ls a function which falls in the oublie domain of the 

State. The second part of this Article gi ves the State the right 

- . 

1" to contract with non-profit organizations for the rendèring of sUch 

servièes. This i5 exactly the case of COCESN~. 
1 , 

Honduras, anotlher member State of COSENA, has \laws '. 

similar to those of Nicaragua. The Civil Aviation Law of 

Hondura.(B3) ch'Pier yIrr Services of air to navigation. Article 

59 states: 

83. Air LPw. anJ Treati.s of the World, p.8l9. 
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~ervices of aid to navigation shall be those that 
safeguard flight safety and regularity, such as flight 
control, aeronautical radio communications, weather 
reports and day and night radio beacon services". 

This Article is very slmilar to Article 54 of the Nicaraguan 

Aviation Code. (84) It only mentions serVlces such as flight 

cont~ol, aeronautical radio communications etc., but does not 

describe them. Article 60 of that sarne Aviation Code says the 

followlng: 

"The St~te ~l be responsible for the control and 
establishment of services of aid to navigation. In 
the exercise of this responsibility rules shall be 
enacted that are convenient for insuring safety and 
efficiency of flight, for the purpose of protecting 
human life and property. When it is in the pub11c 
inte,rest, the State may di rectly contract wi th tech­
nically qualified firws for the supply of such services 
or grant permits for the same purpose to firms that do 
not pursue lucrative ends. In .either case this service 

____ IIll.Ui~qe establish~d for the benefi t of air navigation 
in generai- and ïiriàe-r the supervision of- the State." 

Thi~ Article differs from Article 55 of the Nicaraguan code(85) 

in the sense that the latter mentions the States as responsible 

for the 'control and the establishment of services of aid te 

navi9'ation. 

The Civil Aviation Law of El Salvador (B6J , Chapter IX, 
.~--~-~ , ) - ...... - .... -~ --'"----.. ~ .. \ 

84 . See page 51 and 52. 

85. Idem. 

8&. Air LaWfi and "'refit le. o'f the Wor let p.' .U. _ 

- Q 
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Services of aid to air navlgatlon, Article 77, states. 

"Class1fieation Services ta air navigatlon shall be 
those of traffie control, nviatlon radio communications, 
meteorological information, services of clay and night 
beacons and any others necessary to ass~re safety and 
regularity of air navigation", 

As in,thp ether Laws, this article merely ~entions the services 

without describing them but also ~dds that any other service 

necessary to assure the safety and regularity of air navigation 

shall be considered as a Service. Article 78 of that sarne Law 

says: 

"Control of aid services. The Ministry of DefenBe has 
jurisdiction as to control of air traffic, meteorological 
services, aviation cowmunications and radio aids to air 
navigation. In the exercise of this jurisdiction it 
shall specify the means which are necessary for greater 
flight. safety and efficiency, in order to protect human 
life and property. It rnay, when in the public interest, 
grant permits for the establishment of such services to 
tephnical arganizations which shàll be considered 
a~xtliary to' the Department of Aviation and af{ected 
with the p~blic înté~est, like photogrammetrie flights, 
emerqeney' flights in .cases of disélJ;ter etc." 

This Article give~ the Ministry of Defense jurisdiction over the 

cont:rol of the services o~, aid oto navigation. The other membe'r 
~ . 1· ~ 

States whieh are Guatemala" ~.nd Costa Rica have 8l:rrofiâi.îtTcàl laws 

very .im~lar to those already mentioned. 

Tal(Ïng into consideration aU th€" facts. ~.érviees to 

he provided by COCES~,.. are .1n the public d0l!~in of the States, 

~ich therefore have the right ta deleqate the~. As t~ey are 

, not veU described in the Convention or i,n the do .. stit-1aws of 
• 1 

1 

- -
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tj1e 'meinber State.s, saIlle of them could be cons idered to be in the 

pri vate dornain and t"1erefore 'sus~eptible ta be r!?ndered by 

private enterpris~s' to the air lines that operate in the area. 
, 

To illust~ate this particular situation l. t is apprapt'late to 
t 

mention a unique case which is' actually taking place in 
" 

Tegucigalpa -Honduras, headquarters 'or COCESNA. A pr l.vate enter-

prise ,accard~tlg ta a contract is providing a service ~or passenger 

reser;~tions by a computerized systèm ta two local international 

'airlines. this service called reservations messages in Annex' 

10 of' the Chicago Convention, lIeronautical telecommunications, 

• i5 inè1uded as part of the' Aeronautical f\xed telecommunications 
~ 

network (AFTN). (87) THis case has.been a matter of discussion .. 
in the last two m~eting of the Board of D~rectors of the Corpo-

ration. (One held in Managua, Nicaragua on June 8th and 9th, 

1977 '( 88) and the other in Tegucigalpa, Honduras on November 22nd 
• 

and 24th, 1977~ (89») The Board of Directors in'those two meetings 

passed resol~tion number 13 (90) and resolution ~umber 5(91) 

respectively. These resolutions are identical, and support 

the thesis that the service which was heing offered by that 

. 
! 
1 
f 

! 
1 

c 
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particular private enterprise ta the air lines was within the 

field of COCESNA' s fun ct ions. The resoI u tIan did not mention 

any action to be taken agains t the airllnes or the pri vate en-

terprise ,but i t authorized the General Manager to negotiate the 
1 

participation of COCESNA in the respective contract between the 

private en~erprise and two international airlines. In the event 

, that this problem could not be sol ved by negotiation, the Board 

could pass a resolution of an executive character, to be en-

forced by a member State, but if that resolution is not enforced 

the next step would be to use the procedure established to 

resol ve controversies between the contractlng parties or between 

one or various of the contracting parties and .the Corporation. (92) 

Section III 

The External Relations of the Corporation 

The external relations of ~he Co~poration could be 

dividèd into two cat~gories. The relations with international 

·organizations and those with rnember States. The ,question ,here 

i5 which of thes.e two relationships . is the most important to 

help COCESNA in the fulfillment of its duties ·and functions. As 

an international organization COCESNA is obliged to maintain 

relations wi th others and also wi th the !JI('mhnr fi ti1tcs. 'rhese 

92 • Articlè '25 COCESNA Convention. 

. J. .. "\ 
" 

• 
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two relationships rnay be different in nature but both are 

equally important. COCESNA can not afford to operate properly 

- wi thout thern. 

1. Relations with International Organizatlons 

The relàtionship of COCESNA wi th in ternational organi- I 
1 

zations could be divided into two categories. The relations with 

air traffic control organizations, which have similar objectives 

and functions, and relations with international organlzations 

whose objectives"a-re oriented toward cooperation and toward assis-

ting developing countries in the technical and econo~ical field~ 

In the first group we find the lIir Uavigation Secunty Agéncy for 

Africa and Madagascar (Asecna) (9~) and the European Or,ganL­

zation for th~ Safety of Air Navigation (Eurocontrol). (94) These 

two organiza-tions are the counterparts of COCESNA in Africa and 

Europe. COCESNA, Asecna and Eurocontrol are the most extensive 

air traffic control organizations presently operating in the 
, 

world. The relationships between these two'organizations 

and COCESNA are unknown, in other words, they do not exist. These 

three organi zations have similar objectives and functions. Even 

though they a,re in different regions of the world and they do 
, 

not deal c"Xactly wi th the same ,problerns, sorne kind of relations 

93. See footnote 4. "'Q 

94. See footnote 3. 
1, 

-
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between the t~ree couid be use fuI because they have the same 
" 

problems in performing their duties. COCESNA could send per-

sonne1 to be ·trained in Asecna and Eurocontrol schools, which 

could do the same likewise. It is important for COCESNA to 

establish these relationships which may be beneficial to aIl 

parties. 

COCESNA has always maintained very good rel~tions with 

ICAO. This relationship started when the Directors of Civil 

Aviation of the five Central American Countries requested ICAO 

through the Regional Office for North America and the Carribbean 

(Mexico City) for legal and technical advice on th~ estaI: lish-

ment of the corporation. To enab1e it to meet this request, 

ICAO was given a grant from the United Nations Technical 

Assistance Contingency Fund. A report on the organization, on the 

financing and technical requirements of COCESNA and a draft 

convention were completed' in Oclober 1959 discussed on Novem-

ber 4th and 5th of that sarne year, and approved in principle. by 

,the Directors of Civil Aviation. (95) In 1959 personnel from the 
" 

Regional Office attended three meetings of the oirectors of Civil 

Aviation of 'the Central American Republics in relation with the 

establishment of COCESNA. (96) The assistance of ICAO throughout 
\ 

the years has been significant and necessary for the prdper 

95. 

96. 

ICAO roC-8063 .,. 13-P/ll J\nnual 
-Assembly for 1959, Chapter V, 
par. p. 58. 

P.~p~rt of the Council to the 
Technical assistance, 3rd. 

t 
~ . , Ch.pur II, Air navigation, p. 42. 

~ ...... ------------------------

- « 
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development of COCESNA. (97) It is important to mention that 

private enterprises 2\150 cooperated in the establishment of the 

corporatioh, such as the Technical Commission of Airlines which 

-

was composed of the seven air carriers which op~rated, at that 

time, in Central ArLierica and Panama. (98) Also cooperating wi th 

the Banco Centroamericano de In teqracion Economie a , (BCIE), the 

Seeretaria de Integraci6n Economica Centroamericana (SIECA), res-

posible for the treaties governing the Common Market of the 

region and the Regional Office of Central America an0 Panama . 
(ROCAP) of the International Development Agency (IDA). 

ICAQ through the North Ameriean and Caribbean Regional 

Offices has a1ways been represented at the meetinq of the Board 

of Directors of COCESNA. (99) In June 1976, the ICAO Couneil at 

1 

its 88th session unanimously approved the recommendation of the 

President of the Council(lOO) to bestow the Eleventh Edward 

Warner Award upon COCESNA "for its contribution in the pro-

vision of efficient and coordinated services for air navigation 

97. ICAO DOC.8l40 A !4-Pj3, Annua1 report of the Counci! to 
the Assernbly for 1960, Chapter V, Technica1 Assistance 

Q 

1 Projects, p.S1 and ICAO DOC.8219 A 14-P/4, Idem.,for 1961. Il, 
98. Transportes a6rqs Centro Americanos (TACA), Transportes 

A~ros Nacionoles (TAN), Empres~ GUùtcmaltecù de ~viùcion 
(AVI"TF.C~) 1 Lincns M~n'M; CnnstilrricY·rwl's,S.I\. (r.J\CS1\) 
Lineas A~reas d~ Nicaragua, S.1\. (LA NICA), Servicio A6reo 
de Honduras S.A. (SAHSA), and Pan American World Airways (PA 
(PAA) • 

l' 
if 

99. Minutee of the 26th and 27th Meeting 'of the Board of 
DI'rectors of COCESNA. 1 

100. I~ DOC. C-WP/6346. 

, \ 
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and FomMunications which has remarkably increased the safety 

of international flights in the Central American region ft. (101) 

The award was presented by the President of<:;)the Council to COCES'NA 

in Tegucigalpa, Hondu~as on October Ist, 1976. (102) COCE~NA 

participated ~s an observer in two of the most important meetings 

held by JCAO in 1976, which were the Regional Meeting of Aerial 

Navigation for the Caribbean and South America, held in Lima, 

Peru between October 5th and 8th and the Ninth Conference on Air 

Navig~tion held in Montreal, between April 21st and May 14th of 

the same ye~r. (103) 

Neither COCESNA nor any other air traffic control 

organization has ever been a memb~r of ICAO because tijey are not 

States. The Chicago Convention clearly stipulates that member­

ship is open to sové/reign States only (104,) and it distinguishes 

between States which may jOln the Organization either by ratifi­

cation(lOS) or adherence(106) to the Chicago Convention. On 

~arch 15, 1967 the 'ICAO Counci1 èecided to include COCESNA in 
\ 

the list of international organizations which rnay be invited 

1 

101. 

102. 

103. 

ICAO DOC. 9l70-C/I032 p.S. 

IC!\,O DOC. 9189-C/1034: Couneil,e 89th session, p.26. 

ICAO DOC. J188;~nnual report of the Counci1 to the 
Assembly for 1976, Annex 7. 

104. ICAOI DOC. 5302 (C/657), Couneil third session (1948), See 
discussion in the Council relating to the application of 
Trieste, p.2. 

105. Article 91 Chicago Convention. 

106. Article 92~ Idea. { 

• 

, ~ . 
.M. V: .. 
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to its meetings dealing with the Caribbean Air Naviqation 

Reg~on. (107) ",COCESNA is on an up-dated i'ist elaborateèl by the 
\ 

Secretary Gen~ral of ICAO,and remitted to the President and 

representative~ of the Couneil naming the international organi­

zations which may be invited to attend suitable ICAO meetings. (108) 

COCESNA assisted as observer to the 22nd Session of the ICAO 

Assembly in Montreal from Septemb~r l3th to October 4th, 1977. (109) 

There is no organic or functiona1 relationships be-

tween COCESNA and international organizatians like ICAO. Because 

air traffic control organizations represent quite a number of 

States and also because of the important raIe they play in the 

proper development of the services, it 18 wise ta ask our8elves 

if the re~resentation ~f COCE~NA, Asecna or Èurocontrol in the 
1 

Air Navigation Commission of ICAO, could be useful. These 

representatives coul,d present their points of view to this 

Commission dirèctly, instead of presenting their opinions through 

the national representatives. If thcy are admitted as repre~ 

1 sentatives they should be limited to partâ.cipation in discussinq 
{ 

purely technical matters, eiC1Uàing subjects which are estab1ished 

\1 • • (110) by groups of States and h~ve a po11tlcal character. 

107. ICAO DOC.8672/971, Couneil sixtieth session, p.7. 

108. Memorandum SG 847/78 E 4/1. 

109. ICAO DOC.921S A22- Res. p.30. 

J40. Maurice Tanoelin, op.cit., p.72 and 73. 

1 
\ 

i 
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The Charter of COCESNA has a provision which a1lows 

the Corporation to es~ablish the necessary liaison with national 

,or9an~lations for the discharge df functions and for maintaining 

other relations as needed for the proper operation of the 
. (Ill) serVlees. 

f 

2. Relations with Member States 

The m05t important relationship of th~ Corporation with 

~ember States i5 through the Board of Directors, which is com-
. (112) 

pri5jd of a representative from each of the member States. , 

The control of the member States over the Corporation is askured 

by the authority and powers given to the Board by the Convention. 

In order that the meetings of the Board may be considered valid, 

the presence of aIl mernhers i5 required, and its decisions sha1l 

be adopted by majority vote. (113) This relationship of eonttol 

and power i8 maintained by member States based on severai pro­

visions in th~ Charter and statutes. For ins tance, the Board 

ahail establish its InternaI .Regulation~ and sueh other provisions 

as are necessary for the proper functioning of the Corporation by 

unanimous decisions of the membership. (114) The draf~irig of 

111. Article 8 COCESNI'. Convention. 

112. See pages 22 td 25. 

113. Article 4 COCESNA 
i 

Convention. 

114. Idem. -

" 

1 

1 
'1 

1 
1 
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the Sta,tutes were done by the Corporation and had to be 

submitted for approval to each of the contraéting States 

1 1115) 
through the custQmaPW channe1s. Also the mcmber States may, 

after 5 years of its entry into force, denounce the Conventibn 

without expressin~ any cause. The Convention entered into force 

in 1961,(one year after it \>}~s siqncd in 1960) \116) 17 years aga. 

Up ta now none of the S~ates have expressed intention ta denounce 

it. The final provision, and a very siqnificant one, i5 ihat 

any State may adhere ta the Convention after entry into force 

by depositing an instrument of adherence with the International 

Civil Aviation Organization. B~t the adherence of such non-

signatory State shall be approved by unanimous consent of the 

contracting States. (117) The public international corporation 

natur~llof COCESNA gave it sorne k~nd,of autonomy which is 

neither general no~ absolute. The activities of the Managers 

• 
of Air N?vigation Servicès of ~he Corporation in each member 

state(118) create, frÔm time to time, a few p~oblems of co-

ordination wibh local aeronautical authorities. 

115. 

116. 

111. 

118. 

\. 

Article 26, COCESNA Convention. 

See Page l.and 2. 

Article 34 COCESNA Convention. 1 

See Page 28. 

'. 
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These problems, which are of different kinds, have been d~s-

cussed at the" meeting of the Board of Directors, and the proper 

solution has been found. The most common problem is that the 

Managers of Air Navigation Services of the area, in the per-

forma~ce of their duties, follow the quidelines set by the 
" 

General Manager. The Director of Civil Aviation, who is 

qenerally a member of the Board of Directors, may issue 

guidelines which differ from those issued ~y the General Manager. 

The members of the Board of Directors ,should exercise their 

functions in a collegial way and not individually: therefore 

the Maïagers of Air Navigation Services of the area are not 

obliged ta take direct orders from them. A particular case was 

di~cussed at the 26th meeting of the Board of Directors where one 

of the members, who is the Director of of Civil Aviation of his 

·own country, clairned lack of co-operation on the part 

of the ~ocal Manager of Air Navigation Services ta solve a 

- -

• t~chnical problem. (119) 'The Boa'rd of Directors passed a resolu-

tian, asking the General ~anager to take aIl necessary rneasures 

ta solve that particular problern. 

The sa'fety of human life in the airspace can only he 
1 

maintained through the provision of efficient air navigation 

'taci1i tites and aeronautical telecommun iCëltion '3. The provision 

of thése facilities has been \established by COCBSNA, which utilizes 

119. Mirlutes of the' 26tb Meeting of the Board of 
COCESNA be~d in Managua, Nicaragua, between 
9th, June 1977. P.22. 

of 
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the combined efforts of the different bodies to obtain a 

common goal. Therefore unit y is necess?ry within the bodies, 

the Corporation itself and the member States' Civil Aviation 

Departments as well. The relat.ions bet'"een th'e Corporation 
, l ,\ 

and member States are as important as the Corporation itself. 

l, 

'" 
Î 

, 1 
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CHAPTER IV 

SYSTEMS OF REGIONAL CO-OPERATION 

Section I 

Air Traffic Control: Technical Evolution and S ste~s 
o Reglona Co-opera tl.on 

Air traffic control systems have evo1ved through 

generations. In the 1950's the technical and operational 

development of the systems was rudimentary at best, but served 
. 

the needs of civil aviation in that decade. Air traffic con-

trol services were not fully defined and technical support 

systems were limited, to ground/air communications facilities. 

Information sources were limited to filed flight plans as radar 

was not yet adapted for use by civil aviation. 

'l'he second generation developed when the impact of sub-

sonic commercial jet became felt in the 1960's. Great ch~nges 
1 

occurred in air traffic systems: radar was now widely in use to 

permit direct surv~illance of,afrcraft in controlled airspace. 

r Along wi th radar, new techniques in air traffic control were 

introduced to supplant the, flight plan information sources. The 
1 ~ 

Most important of these developments was the wide spread use of 

rad;o communication procedures between the pilot of an aircraft 

and the air traffic cont'roller. This decade also saw the 

, begi"bing of international co-oper~tion,in prDviding common 
~ 4, """. , 

air ~affic services and facilities in the air.pace over adjacent 

nations through the mediums of lIuch organirations as Asecna, 

Eurocontrol and COC!SIIA. 
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Th6! tnird generation -starts aroi:Jnd 1970, wI·th 

another technical advanc~ which 15 the introduction of data 

processing concepts. This generation is baslca11y identified 

in relation to the introduction of au tomat Ion in the (J round . 
contro11ed system. It is applled in t.he concept of substituting 

mechanical process for certaIn actions prrviously pcrformpd 

manua11y by the. controller work force. If the secund generation 

was the one of the radar,the third is the one of automation. 

The automation project is to take place in the Uni ted States 

around 1980. This third generation will introduce as Its most 

important innovation the flight-ùata proCesslnq (FI)!') z.mcJ the 

use of radar-data processing (RDP). This last lnnovation pro-

vides automatie aireraft tracking and computer-generated alpha-

numeric display using digitized radar data. This wl11 reduce to 

unexpected limits the wark 10ad that current communication sys-

Items impose upon pilots and contro11ers. Another goal to be 

àecornplishéd in this generation will be the generalized use of 

area navigation in four diménsions (4-D RNAV). This will put 

civil aviation in the highest category foreseeable in the automa-. 
tion of ground facilities and equipment aboard airplanes . 

. 
In the 1960'5 helieopters, turbine-propcller and tur-

bine jet powered aireraft were introùuceù into scrvicç which 
1 

caused new saturation prOblems in traffic control that migWt be 

• cause of future acèidenta. In the r,port of the fourth 
, 1 

.' " 
• 

- . 

} 
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. 
European Meditteranean Regional Air Navigation Meeting 0 

IeAO held in Geneva from January 28 to February 21, 1958 

these prob1ems were widely discussed. Statements about 

operational requirements were presented. An examp1e of 

which addressed itself to the matter of the introduction 

service of new types of aircrafts and the creation of the en-

tioned ATC organizations is as fol1ows: 

"urgent preparation of air naviqatlonal faci11~ies 
and services are required ta meel requirem~s for 
the operation of present and future types or'aïr-­
craft, and particularly for the increasing numbers 
of turbine-powered aircraft likely to be lntroduced 
from 1959 onwards, as weIl as fpr helicopters. 
Account shou1d a1so be taren of the genera1ly higher 
densi ty of traffic than was the case in 1952." (121) . 

In this statement the main issue is the preparation of air 

navigational facilities and services ta meet the requirements 

for the operation of present and future types of aircraft. To 

cope with-this, S~ate~ were supposed !to invest large quantities 
1 

of capital, which they could ill afford. In yet another state-

ment it Bays that: 

"In developing supplementary procedures and recommending 
facilities, the meeting should bear in mind the advis~­
bi1ity.of making them compatible with operations in ~e 
adj aeent regions." (122), ' _ , 

... 
120~ lCAO DOC. 7870. EUH/IV. 

~ 

121. ~., Part II, Report on the Agenda, State~nt of b~ic 
operational requir ... nts, 1.4.1. general, 1.4.1.1. 

122. ldelft., 1. 4.1." •. -
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He~ the,idea is that there should be a link between the supple-
\ 

"rnentary procedures and facilities of one region wl th 'another. 

'. 

In relation to aeronautical fixed serv~ces this -is th~ state­

ment which was made: 

"ThE. plans for acronutifcal fi)Ked services r;hould 1)(· 
capable of meeting 'the requirements of, ATS, SAR, MET, 
AIS' (NOTAM) ana, ai.t;line a'genc·ie,s of' thEi region. ' The, ' 
circuits of the AFTN should be capable of integration 
with those of adjacent regions and should be engineered 
in such a way ~hat transit times can be kept to a ~ 
minimum. Additionai..ly', the plans should take account 
oL the necessity to reduce message kransit times whiéh 

" ..will be consequent upon ·the introduction of a high speèd 
aircraft." (123) .# 

Thêlnecessity of integration of services is present here again. 

It was fur,ther suggésted t~at certain equipment had to be re-

p~aced and this ro.j.~h.t require the inv~stment ,of làrge quantities 
n 

of capital: 
, 

& "Although ·it is desira~te that HF 'radiote1egraphy be 
wit~d~awn as sOon as possible, in ord~r to avoid un­
nec~ssary duplications and to economise frequencîes, it 
i8 recognized that there is a limitèd and temporary re­
q~irernent at sorne locations for long range ope\raltio~al 
qontrol HF radiotele~raphy (and meteorological infor­
mation) communications. It i8 therefore saitable thpt 

" radlo frequencies shou1d be provided in tl1e Regional 
Plan for this application. However it is not necessary 

f to', include in the Regional Plan 'the specifie locations (124) 
-~, ~! '.. at which_ IJF radioteleqraphy is temporarily maintained." 

Q' 

. 
123. ~CAO ooe~ 1870 EUH/lv,~part'II: op.cit., Footnote 121.1.4.5.1. 

. : 
12 •• IcI4nl.,1.4.5,,2".2 • 
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~ 

Changes were also to he made in the radio aids for air 

navigation: 

.:-

"VOR shall be installed as the primary aid for "track 
guidance" along aIl air routes and to provide cover­
aqe in aIl terminal areas fot the establish~ent of 
such patterns of tracks as m~y he required for ATC 
purposes. These facilities should he deployed 50 as 
to provide coverage down to the lowest cruising 
altitude normal1y used by fixed wing aircraft" (125) 

In respect of technical ~atters these statements are to he 

considered of great importance for the'creation of the ATC 
,. ,," t 

organizations of the world. 

Later in ICAO Assembly Reso}ution A 12-6 instructions 

. 7e given to the Cou.'lcil with respect to. the preparation of 

thé Fiftee~-years Forecast of Major Trends and Development~ in 

International Civil Aviation. ~he Forecast-under the name of 

-The Teehnical,Economie and Social Consequences of the Intro­

d~ction into Commercial Service of sup~rsoniC Aircraft"(126J 

was prepared. It was s~id in this'teport that improved air 

traffic servtees wère required to deal with the great increase 

- -

in density and speed of traffic, and that such R ~ioblem was 

accentuated by the, introduction of subsonic jet aireraft. (127) 

Also that the new de~elopment in, techniques in air trafftc control 

services were being planned either to rneet the increase in traffic 

\ 

125. ICAO DOC.7870 EOM!IV, Part II, op.cit"footnote 121, 1.4.5.3.1. 

126. ICAO DOC. 8087C/925r Auqua't 1'60. 

127. !~.,p.1l 10. 211. -
. ~ 
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1 

~ encountered or the needs of subsonic jet aircraft. (128) The 

. ' 

'\ \ 

ICAO Counci1 came ta a conclusion that an international agree--
ment was needed to cape wi th a part of the' tremendous problems 

caused by the introduction of more advance techniques of air 

traffic control services: 

"International agreement wilf be nceded td specify 
precisely basic system characteristics for air/ground 
and gJ:'ound/ground' communication equipment and systems, 
such as information coding and rates for data llnks 
for air/ground communications, and the deve10p~ent and 
extensive installation of suitable equipment may 
present considerable difficulties and require a long 
period for provisioning. For e~ample, a great1y ex­
t;.ended VHF system to provide sta'tic free coverage 
over aIl routes flown by supersonic aireraft may bè 
required, wi th remote operation from con,tro1 centres 
in man y cases. On transoceanic f1ights forward VHF 
and UHF relay from specially pos,~ tioned ships linked 
to terminal areas hy me ans of tropospheric scattcr 
communication links may be required. ~nother possi­
bi1ity is the, _use of earth satellites as passive relay 
stations. " (129) 

In undt;:rtaking t;le pi-ovis~on and. operation of en 
1 

route air navigation facilities and services, State~ believed 
-

t~at certain forros of regional co-operation were worthy of 

consideration. The form of regional co-àperation used by 

States is the internation,al operating agehcy (IOA). (130) The 

128. ICAO DOC.B087C/925, p.74, No.220. 
" 

129. Idem., p.84, r~o.265. 

1 1 
13Q. An International Operating J\geney _ (101\) "c; )wrc Tpfprred 

to, is an autonoroous establishment which ls assigned 
the taat of providing en route facilities and aervice 
withi~ a deflDed are. L~oo.paB.in9 two or more Bovereign 
S~t:a •• 
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Aeronautical Radio Inc. (ARINC), a jointly owned firm 

established by the United States, a numbei of airlines and 

manufacturers to provide communications 5erv~ces, i5 the oldest 
" , 

international operating agency (dating hatk to 1929). The 

formation of such bodies, today numbering 12, has been a 9radual 

process over the past fort y years, with sorne acceleration 

notice~~le in the 40's and again in the ear1y 60's. The,more 
" 

extensivel agencies presently operating are COCESNA , Asecna and 

Eurocontrol. Normally the agencies have not extended their 

activities beyond the sphere'of air traffle services, 

aeronautical information serviGe(s) and meteorological in for-

mation. (131) 

opera<ing agen~h.ve The majority of international 

been established in developing areas where,the absence.of en-

route facilities and services was 50 noticeable that substantial 
"( 

improvemeht was necessary to make them operate within required 

standards. In sorne cases the air carriers operating in the 
l " 

reglonl
, joined together to provide the n~cessary e'n r~ute 

" facilities and services. These agencies were primarily concerned 

with the provision of air traffic services and communications ~ 

services, and usua11y operated on a non-profit basts. These 

131. I<:AO Circular 103-AT/2~. Gl~al Pcvicw of the EconbDlics 
of En Route Air Navigation Facilities and services,' p.sa. 

! 
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tf:1 
agen~ies were frequently taken ovèr by the States involvcù but 

they normally continued operating independently, under qovern-, 
, b" (132) , ment supervision and on a non-prof1t aS1S. Exper1ence 

to date has generally shown that: 

rThe e~istence of such aqencips hès resulted in a significant, 
beneficial contribution to air transport in the areas 
where they have develaped. Among the more important 
advantages of the agencics evident 50 far, have been the 
fOI,lowing: 

i) They are organized by governments or airlines 
spe?ificarlY to serve aviation requirements. 

ii) Their costing methods are generally sound and business­
like ... 

iii) They generally relate their charges to costs. 
11 

iv) They often te-invest revenues in the procur~ment of 
required facilitieJ and services. 

1 

They are interested in improving their fac'ilities f v) 
and services. 

vi) They have an awareness of ICAO techniGal standards 
and charging principles. , 

1 

vii) They are gen~rally non-profit organizations. 

viii)Being often regional in nature, unit administrative 
and other costs are likely te be reduced. ' 

ix) Their personnel tend to be prefessional and weIl 
trained . , 

x) ,Theix-' facilities and servi'~es are effectively operated • 

. \ '1 
.;;;.o,.;,p..;;.." .;;;.C,;;;;,1.;;;.t~ ~I\ P • 8 

\ , 
'\ ' , ' 

, 

! \132., ICAO Circul'ar lO)-AT/24, 

! 
'" 1 '. ' .. ". . '- l, .' _ 
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xi) Through econo~ics of size and greate: efficiency (133) 
of operation, needed implementation lS accelerated. 

1 

These axe not the only advantages which devbloping States stand 

to gain from establishing joint international operating 

agencies. There are others such as the b~nefit from the pooling 
1 

of human resourc,es which i5 difficul t to find in those countries. 

A,common charactetistic of every route facility system is that 

they compromise similar basic components whose implementatlon 

costs are not different from one region to another. (134) In the 

provision of thls basic component States will obtain the greatest 
, '1 
benefi t from international operating agencies l "since the se.veral 

systems existing would be replaced by one operated collectively 
, 1 " 

and with pooled resources. This should achieve substaptial 

savings, part of whic~ could be devoted to developing the 

functional capabilities of the international ?perating agency. 

Thus the international operating agency. with more highly qualified 

personnel and more sophisticated equipment tnan were generally 

available to the entities replaced,would be enabled to render 

improved service at less cast to the participating States and 

to aviation as a whole M
• (135) There are sever al factors that 

( 

will determine the size and mernbership of an internatio~l 

133. ICAO Circular l03-AT/24, op.cit., p.8!. 

134. Idem. ,p.82. 

135. Ide •• 

, ' 
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operating agency, and therefore its geographicall scope of 
1 

operation. The more decisive ones will be those related to 

political, economic, demographic and geogtaphic considerations, 

although the existi~g faci~ities in sorne States together wi~h 

the need for new and irnproved facilities when viewed against 
f 

present and future traffic, will also influence determination 

1 of the functionàl scope of the agency. ThE' operational frame-

work of these agencies are very similar. First, presiding over 

the Agency would be a board of directors cornposed of represen­

tatives of membe\ States and sometimes also representatives of 

the airline industry. The main responsabili ty of the Board i8 

to set the organization's policiesi approve and change any 

charging system established; appoint key pe~sonnel and approve 

aIl major acquisitions. A chief executive who is responsible to 

the board, would be in charge of the daily operations of the 

-

/ 

agency in general. T~ere-is a technical branch responsible 1 
for the provision of ehroute services. Another branch wo~ld 

be the administrative one whose function would be normal account-

lng operations and the assessment and collection of any charges 

established. The personnel should preferably be nationals of 

the imember States; at the beginning there might be sorne di ffi­

cul ties in ~ecrui tinq such staff êlnd the mcmber 'States usually 

have to invest in special traininq for thesc,pC'oplc. ThcrC' are two 

other possibilities for régional co-operation which are worth-

" . , 

• 
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while mentipning briefly. They are the regional contracting 
,~ 

an'd purFhasir.g agencies and the rAqional collection agency. The 
1 

fOrMer exists when a grouD of States for~ a joint contracting 
\ 

and purchasihg agency ta negotiate with an enterprise outside 

their terri tories for the purchase and installation of compo-
, 

nents of air trafflc services and comwunication services. 

Tangible benefits could ~e obtained ~rom such negotiations, 

mere1y by virtue of the stronger bar.gaining position of a 

collectivity of States. (136) The regional collection agency 

is formed 'when: 

"States indi vidually operating 'en route faci l i ties and 
charging for the services rendered, will be involved 
in considerable accounting work, and perhaps even , 
collection di~iculties where there ls a substantial 
volume of overflying traffie. In such eircumstances 
a group of adjoining States might bene~1t materially 
by forming a joint collectio~ ~geney which could, 
colleet the en route charges of a participating State 
overflown at the same time as it collected any charges 
due ta the State where the aircraft lands, the revenues 
being du1y allocated"to each State according to its ~n­
'ti tlement, 1ess a pro rata shaxe of the agency 1 S opera­
ting costs. Since few airerait would be uQlikely to 
overfly]the territory of aIl the participating States, 

__ collection of the en route charges due should prove 
reasonably sure. Such pro-rated costs should along 
prove less for each State than it would otherwise incur, 
and additionally there should be further economies pro: 
gressively result~g from the employment' of better 
trained staff ~apable of deve10ping more sophiaticated 
and atreamlinèd procedures in general. (137) ') 

J ' 

136. ICAO Circular l03-AT/24, op.cit., p.83. 

137. ~"P.84. 

• • 
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Section II 

1. The Air Navigation 1 Securi ty Agency for Africa and 
Madagascar (ASECNA) 

The Air Navigation Security Aqency for Africa and 
c " 

Madagascar, (Asecna), the firpt multinational organization for 

the common provision of ai r traffic services was es\tabl ished 

in West Africa by the Saint ~ouis au S~n§gal Convention of 

December 12, 1959, signed and subsequently ratified by twelve , 

African,,9J,c;!t~S •. (,138) Asecna w,pS later joined by two additional, 

States. (139) It was constituted as a public utflity corporation---

(~tablissement public) with leqal ~tatute5 and financial auto-
~ 

;"*' norny for the purpose of operating the services provided to r \ " 
ensure'the regularity and safety of air navigation in the 

territories of those States. (140) The Agency administers the 

facilities and services provided for the transmission of 

technical and traffic messages, aircraft guidance, air traffic 

control, flight information, fprecasting and provision of mete0rolo­

gica1 information, both for en route navigation and for approach 

and handing at terminal aerodromes. In additi~n, the Agency 

May be e,ntrusted by each of the States with the management or 
-~ 

maintenanèe of Any operation serving an aeronautical purpose, 
(\ 

IlS. Names of the states, scc supra, footnotc 4. 

139. To90 and Mali. 

1_0. Article l, AaeClla Convention. 
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under individual contracts. The Agency may also be authorized 

to establish special equipment programmes for a particular 

State, especially with regard to the operation of its terminal, 

9ids or any special tasks entrusted ta the Agency. (141) The 

essential character of the Agency is: 

\ 

"la dualité de sa nature, c'est à la fois un instrument 
d'assistance technique et un organisme de cooperation 
en matiêre de sêcurité aérienne". (142) 

Historically Asetna is the result of "une dêconcentration de 

l'administration française de l'aviation civile, le Secrétariat 

Général à l'aviation civile. Cette opération fut rendue 

nécessaire par la décolonisation effectuée par la France en 

Afrique, à partir de 1956. La décolonisation s'acompange 

généralment d'une assistance fournie par l'ex-piliisance 

colonisatrice ~ l'Etat nouveau. La collaboration est substituée 

! la dépenpance". (143) Asecna is administered by an Adminis-
1 

trative Cauncil. The organization of the organ such as it 

existed until 1972, was as fo11ows: of the 24 seats on the 

Council, France occupied 12 places, while the African members 

each held one place. The Organization's headquarters were located 

in France. To this wé can add that initially 99\ of the skil1ed 

personnel were French. Asecna has a very strange legal structure 

l.el. Article 2, Asecna Convention. 
" 142. 'Tancelin, op.eit., p~~. 

lf3. 1 .... -
" 
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because France was not a party to the convention but neverthe- , 

less occupied twelve seat~ 0ut of the 24 on the Council as/men­

tioned above, and because the headquarters of the Agency were 
..... 

situated outside the territory' of th~ activities of the Agency. 

"These facts contribute ta the impression of Asecna' as a]1 or-

- -

'l" " 1'1: , . 
-~ ,\ 

: ,~l 
~y. 

ganization 0t a rathpr peculiar leq~l nature. The indppendence ( 

of the Organization seems equally disput~ble~l~4) Today the 
". 1 

influence of France has been great1y reduced because of two 

revis ions of· the Convention ôof Asecna. "The flrst one, agreed 

upon in 1972, reduced the number of Council seats oeeupled by 

France ta Si while the African members obtained 14 sea~s. The 
1 

most recent r~vision, which took effeet in 1974, introdueed the 

one-state-one-vote principle to the Council, thus fcvmally making 

France an ordinary member-". (14~) Asecnà's Constitutior i9 not 

consistent with Article 83 of the Chicago Convention, ac~ording 
1 . ' 

to which, arrangements made ry any contracting State shall be 

forthwith registered with the rCA0-Couneil, which shall make it 

publiç as soon as possible. Now that al; member States of Asecna 

.. are also memhers of ICAO, they should comply with.~hat obligation 

.but up ta now they have never done sa. -

'The Asecna Convention does not provide for any transfer 

of responnibi11ty for air traffic control sC'rvicC's From the 

144. Jan Huner, The Responsibility of Stat~s for the Provision 
of Air Traffic Control Services: The Eurocontrol Experi­
RIent, p.80. 

l.4S. ldea. ,p. Il. 

-J 
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member States to the Organization, nor do the personnel work 

under uniform conditions of employment. 

The management structure of Asecna i5 similar to that 

of a public corpor~tion. Under the terms of Article 2 of the 

Convention the Agency is ad~inistered by an Administrative 

Council, ~ssisted by a' Diréctor General, who has autnori ty over 

the adrninistrativè organs of the Agency which are: the adminis­

tration, • three technical departments, (exploitation, inf:ra-

- . 

\ .' 

,;, , 

structure and meteorology), thp account;na deoartrnent and t~p Gene-

raI Secretariat. There iq also a repr~sentative of the Ageney in 

each member State, appointed by the President of the Administra-

tive Couneil in agreement w~th the respective ministers in charge 

,of éivil aviation. (l46) This representation of Aseena i5 

the sa~e as a management organ of a public corporation. Because 

of the status of the representative he ought to be considered 

. . 1 ff' . 1 (147) as an ln~ernatlona ° lCla. 
i 

The decisioœof the Administrative Council ar~ execu-

tive decisions which means that they can be applied without any f 
~ ~ 

further consultation with the member States. (148~ The nature of 

the powers of the President of the Administrative C~ncil, 

Director General and local representatives.is not questioned as 

they have executive power •• (149) ~le Administrative Council 

1 

146. Articl. 24 Asecna Statutes. 

147. Tancelin, 92.cit.,p.36. 

1.'~ I~., p.52. 

,1ft. 1_. , p. 51. 

1 
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does not have, regulatory powers, which is an exclusive attribu-
t 

tion of each State. Article 5 of the Convention enumerates the 

financial resources of the Agency which are the charges re-

cei~vied from 'the users of the services; execution., of contracts 

based on Articles 10 and 12 of the Convention: the contributions 

of member States and the subvention~~ In 1962 Asecna introduced 

a common route charges system, which actually provides for the 

main part of the Agency's financing. 

The rules for meetings and deliberations of the Counc,il 

are given by the Statutes. (150) The mernbers of the Administra-

Itive' Council have equal voting rights, except the President who 

has a casting vote when opinions are divided. Norrnally decisions 

are taken ,by a maj<?ri ty vote of the members ~f' the Council, (151), 

arid in sorne cases by a roajori ty of two thiras. (152) 

2. anization for the Safet of Air Havi ation 

~ 
The European Orçanization for the Safet~ of Air 

N vigation (Eurocontrol), was established by the International 

. nve,ntion relating to co-operation for the safety of air 
\ 4 ~o 

navi9ation signed at Brussèls on December 13, 1960, bY'Beigîüm, 

France, the Federal Republic of Germany, Luxembourg, the Nêther-
1 

~ lands and the Uni t(\d J<inqdom. On Mùrch ], PHi], thr tonV'cntion 

, 

150. Article 13. Asecna Statutes. 

lSI. ldea •• Article 13(6) -
lsa. !!!I!_. Aftlcla 19 .. 
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entered into force and established its permanentJheadquarters 

in Brussels. The purpose or Eurocontrol is clearly stated ~n 

Article 1 of the Convention which say~: 
~ 

Jl 
"The contracting parties agree to sttengthen their co-
operation in matters of air navigation an'd in particular 
to provide for the common organization of the air t~affic, 
services in the upper airspace". ) , 

The reasons the se six Eur:pean stales ~ad for .the 

creation of Eurocontro1 are varied. Aroun~1955, with the 
1 

introduction of jet aircraft in commercial operation which, up 

to that time, had on1y been uséd for military purposes, the 

structure of air traffie b~gan to chànge. Th€ charaeter-

ietics of jet airc~aft were high speed and high~ruising 
.., 

altitudes, which up to that time" had only been \lsed by military 

aireraft. 
/if 

The commen use of the upper part of the airspaeè by 

a great number of civil and military aireraft made it diffieult 

to rely on a pilotIs ability tO'prev~nt collisions. 

the question of how it would be p~ssible to ensure ~~ safe an 

orderly f~ow of air traffie. (153) "It became Jbviou~ that ~ 
new organization of the European upper airspaee, especia11y in 

the areas with hiqh traffic density and ~evér, ,military cOo:.' 

153. "Why European ~ir Traffle Control 
Jourhal~ June 1965, 1. p.S. 

" . 
;~~ 1, , 
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oidinatioh proble~s like the Benelux-Germany reqion, ~larl to 

be based on the implementation of an improved route structure , 
irrespective of national bounùaries. In order to divlde 

Western European airspace loqically, taklnq into account the 

major traffic streams and the need t~ ensure this coordination, 

it was indispensable to re-orqanize air traffi~control services 

on an international basis."(154) Article 1(1) of the Convention 

raises the question of where the upper airspace begins. There 

is no provision in the Convention in this rcqarq. Th LI t de fin 1 -

tion was omitted because operatlonal practlce mlght necessltate 

a revision of this boundary, whjch wou]rl require ~ timp 

consuming amendment ta the Convention. (155) The upper alrspace 

has been fixed by a decislon of the Permanent Commisslon 

composed of representatives from each of the contracting parties, 

at 20,000 feet Flight Level (FL200) and upwards for the Federal 

Republic of Germany, the Kingdom of Belgl um, the Grand DllChy of 

Luxèmbourg and the Kingdom of the Nether"lands and at 250,000 feet 

Flight Level \FL250) for the French Republic and the United 

Kingdom. (156) The actual field of Eurocontrol 15 limited to 

154. "Why European Air Traffic Control Inteqration", op. cit. f 

footnote 153. 
155. Huner, op.ait .. p.70. 

156. R. Bullin, Eurocontrol - A European Organizùtion, Its 
Structure and Future Prospects, Journal of the Royal 
'Aeronautical Society, vol.69, no.651; March 1965, and 
Article l Eurooontrol Convention. 
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the control of air traffic for ciW.l aireraft and those 
• 0 

military aircraft which conform to the ICPO procedures for 
, 

the upper ai:rspace of the member States. Pené Bul11n, the 

~irector General of Eurocontrol dcfined Eurocontrol 's tcrms of 

reference as follows: 

"Firstly, to creat:e in upper airspace, control zones for 
air traffic whose ,limits would henceforth bf' qoverned 
by technicai or technoloqical requlrcmf'nls and conse­
quently would be entirely Independent of poiitical 
frontiers. 
Secondly, to coll,aborate very ciosely with the military 
authorities in order to pr~mote the ildoption of certain 
measures and to develop proper methods to ensure the 
safety and rapid flow of aIr trafflC whiist at the same 
time making lêrge economles. 
Finally, the new Organization had the task of unifylng 
the control procedures and the rules of the alr". (157) 

The Agency only e~erclses actIve )urlsdIctlon of the 

upper aitspace in Beiglum, Luxembourg and the northern section 

of West Germany. (158) Eurocontrol h?s, for severai years, 

operilted the "Centre Exp~timental d'Eurocontroi (CEE)" situated 

at Bretigny-sur-Orge near Paris to test ànd evaluate equlpment 

and methods of air traffic control to be adopted in membcr 

On January l, 1970,the Agency opened an Institute in 

Luxembourg wh~re the technical operations stàff i5 trained either 

in basic or advance courses. At Maastricht, in the Nctherlands, 

the first Euro~ontrol air traffic control centre controls 

157. R. Dullin, op.cit., footnote '156. 

158. Lawrence Dot y, Nationalism Poses Threat to Eurocontrol, 
Aviation Neek , Sp.ce ~chnoloqy, October 20, 1973, p.21. 

______ ~_L ,._ 
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part of the Organization's areB of jurisdiction. A spcond centre 
+ ~ 

\n Karlsruhe (Federal Republic of Germany) i5 responsIb1e for . . 
controlling.another part of the area pnd the one at Shannon 

(Ireland) ensures a smoother transition for traffic between 

the continental and oce~nic ~reas. 

Struçture - To carry out Its functions,thc Organization 

is composed of two organs which are: 

a} The Perwanent Commi~sion of Ministers (The Commission) 

b} 
(159) 

The Air Traffic Services Agency (The Agency). 

The Commission is a deliberative body composed of two represen-

tatives of each of th~ contracting parties, only one of whom 

. (160) f has the rlght to vote. The dutIes and rcsponslbllltles 0 

the Commission are set out in the Convention. (161) The Commission 

has a double role, fi rst to lay down a COmIl'on policy on certain 
o 

matters relating to air traffio con±rol and second to exercise 

t6e power of gen~ral supervision of the activities of the Agency 

and decide on its acts as defined in the Convention. Because 
< 

of the importance of the Cornmission's·work the member States are 

'repr~sented by their MiniRters responsible for Defence and 

Ci vil Aviation. The Commis"sion has di fferen t systems of voting 

accordîng to the matter in discussinn: 

159. Article 1(2) Eurocontrol Convention. 

160. ~.,~rticle 5. 

161. ldem.,Artlcle 6~ -
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"a) The majority vote seemea to be absolutely 
essential for recommendatirns to member Countries. 
these recommendations seek inter alia to ensure the 
standardisation of national regulations governing 
air trafflc or, to promote a common policy on radio 
'aids, telecommunications and airborne equipment. 
b) However, when it cornes to decisions involving 
important acts and general policy decisions, such 
as the determination of the configuration of the 
air space in respect of which <lU traffic services 
are entrusted to the Agency, general agreement is 
indispensable and the decision taken is binding for 
thé contracting parties. 
c) The Commission issues the Agency witn directives 
for the determination of the policy to be followed in 
respect of remuneration for services rendered to user 
and, whe:r;-e appl icable, the approval of the tari ffs and (162) 
conditions of application of charges tÇ) be estab1ished.," 

The matters enumerated in band c require an abso1ute 

majority in arder to be adopted. The votes are weighted accord-

ing to the Gross National Product (GNP) of each member State . 
. 

The weighting is prescribed in a table in Artit1e 9 of thé 

Convention. 

The Agency is another body of Euroc~ntrol; it has 

operational functions such as organizing air traffic services in 

the airspace of the contracting States and establishing air 

traffic control research and experimental centres and schools 
f 

for the advanced and specialized training of personnel of air 

navigation services. The administration of the ~qençy is the 

rcsponsihility bf the Cnmmittc(' of Mntli1'lC'!'Iptll, which j,; composed 

of two government reprf"scnta ti vos from ('(Ich 0 f the nK'mb"t' 

162. R. Bù11in, op.cit., footnote 156. 
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This Cornmittee appoints a Director Genera1, 

who is the head of the Agencyand represents it in legal 

(164 ) 
proceeding~ and for aIl civil purposes. 

Finance - To fulfill tne purpose of its creation the 

Agency requires substantial financial resources. The appro-

priate resources for its fin~ncial well-being'are supplied by 

the' member States (165) wi thi n the 1 imi ts and cond i tions de fined 

in the Statutes. During the ipitial period, which was fixed 

as the first three financial years 1 states\ were supposed to 

apportion aIl expendit~res, o~erating and inve~tment of the 

Agency, based on their Gross National Product: 

"Subsequently only the annual contrIbution of the 
member Stat~s to the investment budget \"ill be 
assessed on the basis of the G.N.P. criterion; for 
the operating budget a more complex formula will 
be introduced. Takinq due account ôf the services 
rendered tO,the civil air traffic of each of the 
contraeting parties. Ta sum up: th~ operating 
budget will he divided propor~ionately ioto two 
parts to the s,erviees ~endered to the follo\\'ing two 
categories of users: the first includes civil air­
craft of non-contracting States and military, customs 
and police aireraft; while the second ina.ludes the 
civil aireraft of the Contractine Parties. In respect 
of the first part, the share of each of the ~ember 
States will he calculated proportionally to the ~alue 
of the Gross National Product whereas the formula'for 
the second part will he based on tqe services rendered 
by the Organization ta civil aircraft of each of the 
mewher States. 

, . 

Ifl. Article 13 Euroc'ontrol Statutes. 

164.Idem. -
165. Article l2f~rocontrol Convention. 

-t 
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"-

Expenditure will th us be sharèd among the Contracting 
Par~ies not only ac60rding to their contributive capa­
city, as is the case at present, but also according 
to th~ extent ôf the services which they receive from 
the organization as users of these services u (166l 

Actually the commercial operators pay part of .hose costs 

through a uniforrn system of charges for the use of en route~ 

air navigation facilities whlch was approved ln July 1969 by 

the Permanent Commission. The goal of the Agency was to 

gradually recover the cost incurrect by member States ~e 

" Agency. The introduction of such charges Ivas foreseen at 

the time of the 5igning of the Convention. (167) Article 2B of 

the Convention s~ipulates that in order to carry out its tasks 

the Agency shall be ,empowered to construct such buildings 

and installations which it requires, but should make use of 
') 

existing national installations and services, whenever dupli-

cation can be avoided. 

Legal Status of Eurocontrol - To enable the Agency 
~ 

te achieve its aims the member States endewcd it with various 

attributes. In the first place Article 4 of the Convention 

states that the Agency has: "fullest legal capacity to \othich 

corporate bodies are entitled under national law" in their 

territories~ Articles 12 and 13 of th0 Convention s~t the 

,1 .competence and procedures tn he fo] lowr(] hy thf' ('omnl1'-lsion in 
1 

representing Eurocontrol in concluding agreements belwC'rn t~c 

. 
166. wEurocontrol a ~uropean Orqaniiation", Eurocontrel Journal 

June 1965-1. 
~ 

16'. Article 20, Eurocontrol Convention. 
" 

." 

':-' 

" ." 
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Organization and any State which is not a party to the 

Convention but which is desirous of using the services of the' 
, il' 

Organization, and also wifh other international organizations 

and member States. Therefore it can be concluded that Euro-

control possesses international lega1 personality. 

Under Art] cIe 1'4 of the Convention, the member States • 

entrusted to Eurocontrol the responsibility to render~ the air 

'n the defined airspace in accordance with the 

provisions 2(d) of ArtiGle 6 and Article.38 of the 

Convention. 

ocontrol is a public international corporation by 

virtue of s organization, mana~ement struccure, powers and 

function the Convention does not describe the Otganiza-

tion a " 

ocontrol's Constitution is consistent with Article 
, , 

83 of the Ch go Convention according to which arrangements 

made forthwith tegistered 

with the ICAO Council, Conventiqn has a pro-

visions (Article 42) 

1 • 

"The Government of the . flgdom of "Belgium shall cause 
the pre~ent Convent ta be reg~stered ~ith 'the 

, Internaltional Civ' Aviation Organization. Il 

1 
'\ 

-\, ~ 

\ ! 
l' 
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CHAPTER V 

'( 

COMPARATIVE STUDY 
l , 

SECTION 1 

Di fferences and, Analogies Be~",een COCf,SNJ\ 1 Aseen" 
and Eurocontrol • r , 

~ COCESNA, Aseena and Euroeontrol, are organi'zations 

which were ereated on the basis of "regional cooperation". 

Various \'lays of 5uch co-operation may be suggeste~. 

·t.rhè- most completE!" \'1 Id be to obtain uni formi ty 1.n the regula­

tions and the organ. WhiW provide the services. In 

this way a large geOgr~Cal area could be covered W1 t'ho ut 

taking into consideration na~ional borders, but only teehnical 

'requirements. The second WRy i5 the one used by the aforeMen-

.. 

tioned organizati6ns. Their co-operation 15 not perfeet and their 

?ompetence ls limited to the terri tories of the member states 
, 

where they ~pply national requlations. In the 1960s when these 
, 

Conventions were ~igned, the air traffic services werp charac-
1 

terized by the application of certain principles such as the , 
separation of milit~ry and civil traffic services 1 the exist-

l ' .. 
ance of airways,' and the dis tinetion ','~hfeen two mcthods 0 f 

i 
flight 1 instrul\'Ient fliçht rules (IPR)/ ana visual fl iqht ru les 

l' 

the principles of tbe national'8over~\ gnty cf the States and , 

the.abaolute authority of the pilot t board. So~e of these 

l/ 

J 
1 
J 

(VFR) 

... 

: 

• r 

, 
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concepts are alr~ady obsolete, The sam COMment can be ex­

tended to ,many surface transport co cepts which were u?ed 'in 

the regulations at that tiree, '.e. the notion of "route" or the 

principle "see and be sée ' on whic~ the visual flight rules 

(VFR) are based. Th frequency of flights, their altitude and 

in air tr~ffic syste~s. 

The,purpase af'this study is ta examine th~, wh0le . 

system laid down by the Conventi,ons wi th the juridici al problems 
/ 

arising from the application of the terms of the C6nventions. 

'These problems can be studied in relation ta international law 
~ .-

and nat10nal law points of view. 

1.' The Three Convènt'ions and the Convention on Internptional 
Glvil Avia·tion 

According to the provision of Article 82 of the Chicago 

Cohvention the contracting Stôt'es undertake the obligation not to 

enter into ar'rangements and understandings which are inc~nsistent 

with its terms. ' The Conventions are not inconsistent with the 
\ 

goal 'of the Chicago Convention which i~ to facili tate air navi-
f,j 1 

, 
gation. In order ta prave this, it will suffice to e~amine the· 

statements found in the preamble of the text of the Conv~ntions. 

'The COCESNA Convention opens with the fOll~~ing statèMent: 

"CONSIDF.RING: ~hat the cooperation of the Crnlrùl American 
States in the,sphrye,of civil <'lvla!dnn, n~J)('cli111y ~incc 
the. creation of the C-entcr of Flight ln [Ohllil tion in Teguci­
galpa in October of 1957, ha$ a1rcady improved the safety 

lof civil aviation in the,region. 
That the use of' jet prope11ed transport planes makes it 
neces8ary to strenqthen considerab1y the organization 

1 
--- -----~:-

! 

l 
1 

-, 
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'. 
ot air~traffic services as weIl as telecommunications 
and, radio aids to air naviga~ion. ' ' 

'That in order to assure the,efficiency of these ser-, 
vices, without at the sarne time placing excessive 
burdens'on the ecohomical resources' of 'the States 
thernselves, it is necessarY7to avoid duplication of 
Bame'and seek their.r~tîbnal integration so that the 
contracting parties would be fn a position to rneet 
their international obligations." 

, Eurocontrol's 'Convention has a sin\iIar stateI1"6J)t ln its pre-

amble which says: 

/ 

"Considering that the entry into service and g~neral 
employrnent of turbine engine transport, aircraft rnay 
givf'! rise to far reachi,ng changes in the orgarHzation 
of air traffic control, 1 
Considering that, fro~ the operational standpoint, 
modern types of aircraft are characterized: by high 
speeds, by the necessity, for reasons of eeonomical 
operation, of being able to make an uninterrupted 
clirnb at a h!gh speed to optimum operating altitudes 
and of remaining at those altitudes until a point as 
fiear as possible to the destination of the aircraft 
h~s been reached" 
Considering that those characteristics imply not only 
the adaption or reorganization of existing control " 
methods and procedures but also the creation, above a 
certain level, of new flight information regions organi­
zed in whole or in part into control areas, 
Considering that, having regard to the rapid progress 
in the teahnical developrnent of such aireraft, the 
control of air traffle at a high altitude can no longer 
be envisaged within the restricted frame work of -
national frontiers, .in the case of the major,! ty of 
European countries, , 
Considering bherefore that it 18 expedient to create 
an international control organization operating in . 
respect of airspace which extends beyond the limits 
of the territory of a single State, 
Considering that insofar as pertains to the lower air­
space it may be of advantage in certain cases to en­
trust the air traffic services in part of the territory 
df one Contracting Party to the aforesaid international 
Qtqanization or to another Contrac~ing Party, 

~, 
,ii 
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Considering moreover that internationalized control 
presupposes the adoption of a common policy and the 
standardization of regulations based on the Standards 
and Recommended Practicès of the International Civil 
Aviation Organlzation (ICAO), due regard being paid 
to the requirements of national defenc~t 
Considering furthermore that it is highly desirable 
to coordinate the action taken by the State in res­
pect of the training of personnel of the air naviga­
tion services and in the field of study and research 

.relating to air trafflc problems." 

The Asecna Convention also contains such a declaration justifying 

its creation: 
• 

"Vu la convention relative ~ l'Aviation Civile Inter­
nationale, signée à Ch~cago, le 7'décernbre 1944 et 
publiée par décret du 31 ~ai 1947 et ses annexes. 

Article 1er 

Les Etats signataires conviennent de constituer un 
Etablissement Public dbté de la personnalit~ morale 
et jouissant de l'autonomie financi~re pour assurer 
les services destinés A garantir la régularité et la 

1 s~curité des vo~s.des aéronefs de la circulatio~ 
, aérienne générale dans les territoires des Etats 
d~signés ci-dessous:" 

l 

The three statements can be summar!zed as,follows: The organi­

zations s~ek the improyement of the safety. ,and' regulari ty of 

civil aviation by means of organe af co~operation, without 
, 

'placing excessive burdens on the economical resources of the 

States. The or9an~zations 50 created should be capable of 

coping with changes introduced by the generalized'use of turbine-

engine· aircrafts in commercial operations. The provisions of 

Articles 28 and 37 of the Chicago Convention impose certain 

obliqationa upon the melftbei Statea. 
.. .{7 

• 1 
j' , 
1 
l' 
1 
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AlI those obl~gations could be more easily 
• ç 

1 and efficiently perforrned by in~rnational organizations 

rather than by individual States, such as in the case of 

COCESNA, Asecna and Eurocontrol, which acçording to the state­

ments in the preambles of their Conventions were cre'ated to 

improve the safety of civil aviation. Another obligation 

imposed upon the organizations by the Chicago Convention is 

one of procedure. The respeotive provision is in Article 83 

'which states: 

"Subject to 'the provisions of the preceding Artlcle, 
any contracting State may mak~ arrangements Dot 
inconsistent with the provisions of this Conventlon. 
Any such arrangercnt shall be fort~with_registered 
wi th the Counc il, \>Th ich she Il make i t public as soon 
as possible." " 

In case any me~ber State maKPs arrangements not inconsistent 

with the Chicago Convention, it must forthwith register such 

'arrangements with,the Couneil of ICAO~ In regard to this, only 

the Asecna Convention does not m~ntion any such requirement. 

The COCESNA Convention, Article 33, clearly states that: 

"This Charter, 1upon entry into force, will be registered 
with the International Civi~ Aviation Organization, 
which in ,turn ,will register i t wi th the United Nations." 

Eurocontrol a150 has a similar provision which ls 

found'fn Article 42 of it9 Convention. As 1 have already 

.,..' 
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mentioned only the Asecna Convention does not have,a pro­

vision to deal with this matter. The reason it does not have 
------~~-

9uch a provision i9 that the Convention is o~~~re. --------.,.---
On the one hand ~~ "~il _CQ-O~ti~-agreemen t and on t.he other 

-
hand a technical assistance arrangement between F~ance and its 

J 

former colonies in Africa. At the time the"Asecna Convention 

was signed. the African States were not contracting parties to 

the Chicago CGnvention, and therefore not bound bYJit. After 

these African States became independent and parties to the 

Chicago Convention, the question of whether they should register 

the eonvention with the ICAO Council arase and,~in my opinion, 

sach registration became lT'andatory because of l.rticle 82 of 

the Chicago Convention, which is binding on aIl ICAO members. 

2. Managemen t 

The man"agement of these three organi zations is 

basically the system used by public international corporattons , 

(~tablissements publics). The sif!1plest and l~eSI3 sophistica,.ted 
,.? 

structure of management is"the one of COCESNA and Asecna. 

Both Organizations have only one administrative body which ia 

the supr~ and 801~ authority. In COCESNA it i9 called the 

Boar~ of Direc,tors aD(~ in Asecna the Administrative Couneil. 
" 

There are various organs in the management structUre of Euro-
1 

control which are as folloYS =. 

" 

. 
c 

, 

" 1 

f j .,.. 
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a) The Permanent Commission of Ministers (The Comm~sion); 

bl The Air Traffic Services Agency (The Agency); 

C) The Committee of t1anagement: and 

d) The Director General. 

(Director 

The ~"zations have a General Manager 

General) w 'i5 in charge ~f the day to day operations. 

The Commission 4(Eurocontrol) and the AdminIstrative Councll 

(Aseena) have ministerial sta~; but the Board of Dlrectors 

t, thus Its members are the Directors of CiVIl 

~ation i countrles. 

, 3. Functions 

The operational functlons of COCESNA, Aseena and 

Eùroeontrol 
. 

are the sarne but the first two have certain additional 

functions which are unique to them. Their main function is to 

provide air traffic services ta facilitate international air 
.' 

n~vigati~n. The provision of suèh services is one of the 

obligatfons~undertaken by States party to the Chicago Convention. 
, . 

èOCESN~ funetions are c1early statl!l<l in Article 2 (l) of its 

Convention. (168) This Article says that the service shall 

" 
be p~ovided in the territories of the contracting States and it 

• . 
Il roakes no reference to airspace, nor does .i t sc t l imi ts in 'regard 

168. See page 41 • 

1 • 

'. 

• 
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1 

to altitudes. Eurlocontro1 's fUl1cticns are stated in Article 

l of the Convention. (169) Thé integration of the services in 

regard to upper airspace was entrusted to the Ageney. Article 

3 of the Convention's definition of Rair traffic" establishes 

that the services ~re available only for civil aireraft and 

those mi li t_ary, custorns and police airerafts which conforrn to 

the proeedure~ of the International Civil Aviation Organization. 

Beside tpese fonctions Eurocontrol has two others, whieh are 

research and training. (170) Asecna's funetions differ slightly 

from those of COCESNA~and Euroeontrol. The funetions 'are 

clearly described in Article 2 ~f the Convention: 

"L'Agence gêre les installations et services ayant pour 
objet la transmission des messages techniques et de 
trafic, le guidage des a~ronefs, le contrôle de la cir­
culation aérienn~, l'information en vàl, la prévision 
et la transmission des informations dans le domaine 
m€téorologique, aussi hien pour la circulation en 
route que pour l'approche et l'atterissage sur les 
a€rodromes ,dont la liste est annexée ~ la présente 
convenin .• 

According to this Article the Agency is responsible for the 
- ~ 

D administration of installations and ait traffic services for 

en rO\lte navigation, as weIl as for approach. and landing in' 

'airports of ~he member'States. The scope of the functions of 

169. QE.:cit~/_ Page 82. 

170. See page 84. 

'. 
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Asecna in relation to those of COCESNA and Eurocontrol is 

wide. In COCESNA and Aseena Conventions no distinctic.n ls 

made in regard to lower and upper alrspace and the services 

are not restricted to civil aireraft and those military, 

eus toms and police aircrafts which eonf9rm to the procedures 

of the International Civil Aviation Organization. A very im-

portant point which is particular to COCESNA and Eurocontrol 

but not to Asecna, 15 that in the first two Conventions there 

i5 a transfer of responsibllity from the member States to the 

organizations ln order that they may fuifill their tasks. 

4. Financing 

The financing methods of the three organizations 

could be d~scribed as follows: 

a) An initial contribution bl' member States; 

b) The use and possession of facilities and eperatlng equip' 

ment were given by m~~ber States to the organizations~ 
!il 

c) Revenues gener~ed from services rendered by the 

organizations te users; and 

d) Loans or any other resources. 

.' COCESNA's financing system follows this g1ven pattern. The 

states contribtited pto rata with a circulatinq ~~pital of 

u.s. $lOO,OOO.qo to start the operation of the corporation and 

", 
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( also provided the use and possession of faciliti~s and 

equipment necessary for the discharge of lts functions. The 

Corporation shall maintain its financial equilibrium. Wlth 

this in mind it will flX tariffs and conditIons for fees ta 

airspace users, WhlCh will be subject to the provi$ions of 

Article 15 of the Chicago Convention. These fees were Imposed-

at the moment the Corporation began operatlng. I~ this way 

the CorporatIon should be capable of generating sufficlent 

revenues ta operate on a non-profit basis. 

Eurocontrol's system of financing is more complicated 

but basically the same as COCESNA's. In Ar~icle 32 of the 

Convention "The contracting partIeS recognize that it 15 

necessary for the agency to achieve financial equilibri~m and 

undertake ta make available financial r~sources within the 

limits and conditions defined in the Statute ... " It stands 

to reason.that financial equilibrium must a1so be maintained 

when the Agency is assigned tasks not expressly provided in 

the Convention. The Agency Statutes lay down the financial 

policy to be followed, inqicate how financia1 equilibrium i5 

to be achieved ahd provide guidelines for financial management. 

The Statutes make a distinction between operating and investment 

budget receipts. This last distinctjon falls into thrcc broad 

categories which are: 

a) Revenues from Services provided by the Agency; ~ 

: .. • 
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bl Receipts from charges levied on users of the air 

traffic services; and 

é) Contributions from member States, on a Gross National 

Product basis and services provided to civil aircraft of 

each rnember State. 

Investment Budget receipts include the proceeds from 

loans or any other sources, and the member States' contributions, 

which are estimated in proportion to their Gross National Products. 
, 

To insure the financial equilibriurn the rnember States' contri-

butions should he equaJ. to the difference between the total 

amount of expenditure authorized and the estimated receipts other 

than contributions. 

Eurocontrol opera tes a Central Route Charges Office 

which collects charges based on a common route charges system. 
\ . 

In JUly 1969, the permanent Commission approved a unifo~ system 
1 

of charges for the use of en route air navigation fa~ltt~, 

provided by Eurocontrol member States. The intention of such 

a system was to gradua11y recover the costs incurred by the 

Or9anization and member'States. (171) The ideà of introduoing 

such cha~ges had alr~ady been conceived at the time of the 

siqninq,of, the Convention. Article 20 clearly states that 

concept: 

171. Huner, op.cit., p.91. 

• 
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"The Agency shal1 estab1ish, where applicable, in 
application of the directives of the Commission 
formu1ated in accordance with the provisions of 
paragraph 2 (e) of Article 6 to the pres1ent con­
vention, the tariffs and conditions of application 
of those charges which the Organization is entitled 
to col1ect from users. The Agency sha11 submit 
those tariffs and oonditions for the approval of 
the Commission." 

The question which arises here is what percentage of 

ç~ of the service provided is to be recovered? A full re­

covery had origina1ly been planned but this idea was not gra-

-

cious1y accepted by the flag ~arriers of the Eurocontrol members 

who put pressure upon their national governments. consequently 

the ini tia1 recovery rate was set \at 15% of costs·, based on 

1969 figures. In 1913 the rate was raised to 30%, based on 

1971 costs and in 1975 this rate was doubled based on 1973 ... 

costs and in 1977 the rate of recovery was increased to 75%."(1·72) 

The last method of financing to be discussed will be 

the one used by Asecna. Article 5 of the Convention mentions 
. 

the financia1 reSQurces of ,the Organization which are: 

1. The ~harges received from the users of the service; 
~ 

2. Revenues from special contracts mentioned in Articles 

10 and 12 of the Convention; 

3. Contributions of the member States which are deter-

mined in the Book of Charges (Cahier des Charges) and 

4. Subsidies. 

172. Huner, op.cit., p. 95. 

/ 
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The contributions for the financing of Asecna could 
/' 

be divided into the contributions of monetary funds and (~ u 

contributions by provisions of facilities, buildings and in- '~), 
frastructures to render the service. The cont,ribution of .. 

''., 
monetary funds is regulated in ,the Book of Charges (Cahier \ 

des Charges). Originally France supplied about 90% of the , 

funds. ' Wi thout any formaI compulsion to do 50 the African 

States started increasing their initial contributions o 

support the c,omplete cost of a safe and effiéient serVl e. 
(1 7 3) 

S'ince January lst, ·1962, a system of levying p~ynient for the 

use of installations and navigational aids was introduced 

by Asecna regard1e,ss of i ts general unpopulari ty. There were 

three reasons fOr the c.reation of this system: 

a} The Agency was faced with the need for sources of 

reven'l,Ie to operate the service and i t was logical 

for i t to seék them: 

b) Article 15 of the Chicago Convention entit1ed the 

mernber States to levy charges 'for the use of in-

sta11ations and route services; and 

c) The tremendous load which was the result of the 

Qperation of the route installations ~nd aids in the 

airspace of the contr~cting parties. 

The airspace of the ,contracting parties of ASecna was . 
overflown by numeroua long distance flights which did not 

1'73. M. Loui. Saruaarco, Why Asecna, Interavi", 3/1962, p.34!. 

;' 
1 

, . 
'. 
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represent a prpfitable operation. (174) Asecna had to choose 

1 • among various methOds to Levy charges and adopted the fol1owing 

system: 

·Introd~ction of a charge on each f1ight, varying 
accordiyg to the weight of the aircraft and pro­
portional to the length of the route flown, with 
no distinction between the routes of one territory 

l
r one region, and calculated to produce a revenue 
roportional to the cost o~ the services being 

operated in the region." (175) 
'\ 

Like Euroco~trol and Asecna, COCESNA has an en-route 

charges system which is the simplest but not necessarily the 

best. 'The us ers are actually charged U. S. $0.11 cents per 

mile flown. The çorporation i5 entitled~o co1lect the~e 

charges which are supposed to produce sufficient revenues to s··" . ~ 
maintain its ~inancial equilibrium. With this system ~he 

n'lember States a're not obliged to make annual contributions . . 

.. . . 

Eurocontrol' s member States on the contrary h,ave;.·to make year;.lY 

contributions in arder to maintain the Organization's finan~ial. 

equi1ibrium. The prediction of competent aviation experts 

was that COCESNA's method of financing was.not suff!cient , 
to support the operations of the Corporation, not because of 

the qqantity of the charges," but because of the reluctancy 

114 • 

~ 115. 

.. 
Jean Macaigne, Asècna in Africa and Madagascar, Interavia, 

. 3/1962, p.342. 

Idem., p. 343. -
", 
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of the airlines to pay ~uch charges \or various reasons. Sorne 

have been in debt to ~,OCESNA for several years of the airllines 

and potential methods to campel the ca~riers to pay was dis-
\ 

cussed extensively a~ tre 27th meeting of the Board of oirectorè 

(held in Tegucigalpa, Honduras,between the 22nd and 24th of 

November 1977) There is no doubt that this is one oi the mai~ 

prcblems facing the Corporation.At that sarne meeting a project 

for a new system of charges to replace the one in force at that 

time was presented ta the Board by the General Manager. The new 

system is linked to future investments and the rising cost of thé 

operation of the services. It was approved and it has béen in 

force since January lst, 1978. These charges are as follows: 

a) U.S. $0.40 cents for a message by radiocommunication 

services. 

b) U.S. $0.11 cents per mile flown in navigation services. 

d c) 25% raise in the rent of voice radio and tel:etype 

channels. 

d) 45% raise in the rent of teletype equipment. (176) 

We can conc1ude that Asecna, Eurocontrol and COCEENA, 

tend to seek the recovery of the total costa of the services , 

they prçvidé' from the users of these services. The rrethod used 

by COCESNA is in the forefront of this movement,'notwithstandin9 

the problems encountered in the enforc~ng of such methods. 

176 

J , 

Minutes of the l7th Meeting of the Board 'of Dircctors of 
COCESlfA, Tegucigalpa, Honduras, November 22 to 24, 1977, 
p. 20 - 21. 



1 

o 

- 105 -

SECTION II 

The HatteIjs Which are Regulated in 
the conventions by National Law 

) 

COCESNA, Asecna and Eurocontrol in the fuI fi lIment 

of their functions, apply not only the rules of the Conven-' 

tions which created.them but ~lso the~national laws ,of their 

"There may bè cases in which an lnternÇltional member States. 
/ 

bddy corporate adopts a particùlar system of municlpal law as 

its personal law, br incorporates sorne part thereof in its 

personal la~1 without thereby losing its international charac-

ter apd becoming a corporation subject to the municipal laws in 

. (177)'\ quest.lon as such". There i5 nothing in the Iaw that pro-
/ , 

dUoi ts an international body corporate from adopting as i ts 

personal law, the total or a part of a Sy!ilStem or municipal 

1 
(178) aw. 

The petsonal law of an intern'ational body may consist 

of rules created by itself or of systems of municipal laws , 
adop~ed by the body corporate, or of' a combination of domesti-

cally evolved rules and adopted law: (179) The matters whi~h 

are regulated in the conventiqns by national laws are the 

following: 

cl 

171,. C. Wilfred Jcnks, The Proper T,ilW of Jntprnillion.ll" 
Organi~ations, p.7. • 

1 

178. ~., p.S. 

179. ~. 
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a) The legal capacitYi 

b) Air traffie services; 

c) Cases of expropriation in the public int~rest; 

d) Liability of air traffic services: and 

e) Transfer of funds. 

In relation to 1ega1 capacity Article 4 of the 

Euroccntr~l Convention states: 

"The organization shall have legal personality. In 
the territory of the contracting pa~ties it shall 
have the fullest legal capacity to which corporate 
bodies are entitled under nationa~ law .. ,;" 

COCESNA is vested with legal capacity(180) as ~el1, 
.. 

whieh is regulated by the natie·nal law of the seat of the 

Corporation. (181) 

The Asecna Convention does not have any provision 

in relation to legal capa~ity. 

The air traffic services are provided in each member 

State according to their proper national laws and regulations. 

Article 17 of Euroeontrol states: 

180. 

181. 

\ 
-For the accomplishment of its task, the Agency 
shall apply for the purpose of air traffie 
control the regulations in force in ~he terri­
tories of the contracting parties ahd in the air­
space in respect of which the air traffic services 
have been ehtrusted üo t~em under international 
agreements to which they are parties." 

Article 3 COCEENA conVeDtioi 

Article 1 COCESRA Statut... The Seat ~f the Corporatlon 
ha. alvay. been in ~eguc19.1 , 8ondura •• 

~~_ .. 
1 

\ 

. 

.. ~ .. 
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The Eurocontrol Convention has a second article 

which is binding upen the Agency. It states: 

"Article 29. International agreements and national 
regu12tions relating to the admission to, flight 
over ôqd security of the territory of the contracting 
partiei shall be binding of the Agency which shall take 
aIl the necessary mc~sures to ensure the applicntion of 
su~h agreements and regulations." 

In the case of COCESNA the articles relatin~ tb this 

matter are Articles 9 and 13 of the Co~vention. The texts of 

these articles are very simi1ar to thOS6 founè in the Eurocontrol 

Convention. Asecna also anplies the n~tional law and regula­

tion to air traffic services ~rticle 5 of the Book of Charges 

(Cahier des chargesil. The Asecna Convention is capable of 

obtaining a great d€gree of uniformity in relation to the 

services rendered, because the laws and regulations of the 

member States are equal. The nemt.cr States were former colonies 

of France and the Mother Country gave them the same laws and 

regulations. 

Another aspect which is regulated by national law i8 

expropriation 'in the public interest. Arti~le l~ of the Euro­

control Conventio~ states: 

W1. The character of public int~rest shall where 
necessary be recognized, in accordance with national 
law and with the consequences which result from the 
provisions of that law relatinq to expropriaticn in 
the public interest, as regards the acquisition of 
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irnrnO""('Ible pror~ce~ for the !: j ting of 
the organization's installations, subject to the 
agreement of the Governrnent concerned ... " 

This provision is unique to the Eurocûntrol Convention as the 

other Conventions do not address thenlselves to this issue. 

The movement of funds is the fOUlth rratter which is regulated 

by tHe national law. Article 23 of the Eurocontrol Convention 

states: 

"2. The contractirig parties undertake to give the 
organization the necessary authcrization for aIl 
the transfer of funds in accordanoe witt the condi­
tions prescribed under national regulations and 
interrational agreements as applicable .•.. " 

Article 18 of the CGCESNA Convention contains a sirnilar pro­

visiê>lr.-

'l'he ] ast subjcct t-:hich i5 regulated by national law 

in the Convention is the liability of air traffie services. 

Eurocontrol's Convention provides the following in Article 25: 

"1. The co~tractual liability of the'~rganization shall 
be governed by the law applicable to the conttact. 
con~erned. ~ 

2. With regard to non-contraetual~ the 
crganlzaticn shaH nlake reparation for damages caused 
by the negligence of i.ts organs, or its servants in the 
scope of their employment., insofar as the damage can be 
atttibuted te tlK;nt. The tOJ cgu!rg [;rovision shall not 
preclude the right ta other compensations under the 
national law of the contracting partie·fi". 

COCESNA's Convention is silent on the aubject of 

'> 
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... ,-
liability, nevertheless the corporation faccordirg to Article 

5 of the Convention) must be insured for Jiability to third 

parties and for damages to installaticn&. ~secna has a pro-

vision in its Convention in Article 13 of the Book of Charges 

• 
(Cahier des Charges) which says: 

"L'Agence devra s'assurer contre les risques d'incendie 
et résen'e faite des (jhpositions de l'alin~a suivant, 
contre les risques de reCQurs que les tiers pourraient 
intenter ~ l'occ~sion de lrèxploitation des services 
dont elle a la responsabilite. ~ 

En ce qui concerne les risques d'eccidents pouvant 
survenir aux a6ronefs au d~collage, en vol, ~ l'atter­
rissage ou lors de leur roulement au sol et dans 
lesquels la responsabilité des services de ccntrêle 
de la circulation aérienne pourrait être mise en cause, 
en application de l'article 2 de là Convention, l'Agence 
appellera en garantie la RfpubHque Française et les 
,Etats intéressês dans les proc~dures'qui seraient 
engagées centre elle." 

After looking at the different espects of the €onventions 

which are regulated by national law 1 cP~e te the conclusion 

that the rn~st important aspects are the control of air navi­

gation services and liability to third parties in th€ c[-eration , 

of thos~ serifices. Therefore it i8 worthwhile to mak€ a widc~' , 

and separate study of thew. 

1. The 
Air 

, 
Nat~onal La~i and_!~9P!attc~~ __ ~!f'Fli~§ to 
Tra fic Serv ces. 1. 

~ 
t 

COCESlm, ]'5E.Cr." Blld EurocOiltrol have similar,prov1aions 

/ 
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stating t~at fer thE purposes of Fro~iding air traffic 

se~~ic~5 they shall apply the regulaticns in force in the 

territorie~ of the contracting States and in the airspace in 

rC5F'fct of ,"'hich thé air traffic services have been entrusted 

to therr IJnëkr internetional él<"rreement~ t(, "'hlCh the)' arE 

yarLÜ!s. (1f.2) 'The applicaticn of the natic'nal regulations to 

control the air tr~~fic services is net a systerr unicue to these 

Conventions. Article 37 of thé Chicago Convention which rerre­

sents~thE publid international r~Giroe for air traffic sCrViG~E 

tor n:pst of thE' \'lorlè's Statps vUig~s its rnernber States to 

undertake collaboration in securing the highest practicable , 
degree of uniformi ty in regulations, through tbe ,1(( ftj ()t, (.f the 

internaticnal standards and reconmE~~ed practices in aIl rratters 

in which such uniforrüty \,'jll facilitate air trafficlserviees, 

but if they fj nd i t irnpracticable they à~e not obliged to 

adopte such standards attcr noti~ication to ICPo,(183) Also 

Article Il of the Chicc:.go Convention states that the 1a""5 and 
, 

regulations to be apr1ied to the admi'ssion to OI departuI"e frool 

its territory of aircraft e~gaged in internaticnal air 

navigation are those of ,the con tracting States. Ther~fore 

a membel' Statc can éllJ~l~t' its C\<')1 :la\\'s end regulations to control 

1 

1 

182. Article.g COCESNA~Cor,vention; J\:çticle 17 Eurccontrcl 
Con',er.tiCln and Article 5 Asecna, Book of Charges Cçahier 
dec ,Char~es) • 

183. Article 18 Chicagç Convention. 

. . . ' 

o 

.. ~ ,-



1 ~ 

, -' 

, . .... 

i 

, ,_ r ..... 41 _ , 

- III -

.,its air traffie services. This proced~re ~s a departure from 

th~ provisions of the Paris Convention, whereby la Commission 

Internationale de Navigation Aérienne (CINA) approved the 

annexes to the Convention which became manda tory for the 

eontracting States. The Conventions of COCESNA, Asecnâ and 

Eurocontrol alse have provisions which state that the regula-~ 

tions relating to the access, overflight and security of the . 

territory of the contracting States shall apply in the irnple­

rnentation of their functions. ,(184) The last part of Article 

12 of the Chicago Convention obliges the contracting states 

to take measures to ensure the pro.secution of aIl persons 

- SC 

violating the applieaqle regulations. TO my knowledge aIl 1 

national legislations have these sanctions against such violators. i~ 

Th~ Conventions do not require the ef\orcernent of the laws and ~ 

regulations but member States are obliged to collaborate with 

their own authoritie~ to facilitate the proper administration 

of justice and to ensure the observance of' police regulations 

and to avoid any possible abuse of privileges, immunities and 

exe~ptions. (185) In the fulfillment of their tasks the organi-

zations have had problems of coordination of two kinds. First, 

there should be in existence a coordination of the laws and 

184. 

18s.. 

, , 

Article 29 'E~roeontrol Convèntion and Article 13 COCESNA 
Conventioh.\ , 

Article 27 Eurocontrol Conventiop and Article 15 
COCESNA Convention. 
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regulations of one member S~te with the others; and secondly, 

if the Conventions have rules which are different from the 

legislation of the member States. The legls1ation should be 

amended to be in accordance with the ~ules of the Conventions. 

The coordination of the laws and regulations between member 

States of one organization may present dlfferent'degrees of 

facilitation. For instance there is more similarity in the Laws 

and Regulations of COCESNA's member States than in Eurocontrol's 

and there is no differ~nce at aIl in the Laws and Regulations 

of Asecna's member States, because they are derived from French 

Law which was in force prior to the granting of independence. 

2. The Liability of Air Traffic Services 

Each Convention deals with the problem of liabllity 

in a different way. We find that each Convention has created 

special rules and has adopted sorne national }aws. 

COCESNA. Article 5 of the Convention states that the corporation 

must acquire insurance against third parties liability and 

against damages to installations used inlits operation. As we 

can see the Convention does not men lion any principle of 

. liability. The reason for utilizing this system, might be that 

the drafters of the document thought that tryinq to establish 

a ·principle of liability: in the Convention would be difficult 

and time consuming and therefore opted for the insurance re-

o 

.... 
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quirement. However the absence of such an important 1ssue in 

the Convention, which is'not completely rep1aced by the 

insurance system, is a major defect of this Convention. 

EU5Fcontrol, Article 25 of the Eurocontrol convention (186 ) 

deals with the liability of the Orqanization, its organs and 

its servants, while distinguishing between contractual liability , 

and non-contractual Iiability. For contractual liability the 

applicable law will be the lex 'loci contractu. In the case of 

non-contractuai liability the Convention lays down severai 

principles and also refers to the use of national law. The 

first paragraph of Article 25, Eurocontrol Convention, is in 

relation to the contractual liability of the Organization. 

The application of the national law of the contract concerned 

May produce results which could be different if the law of 

another member State was applied to this particular contract. 

The second paragraph lays down the principle that the Agency 

is liable in cases of negligence of its organs or servants in 

the performance of its duties if the damage is attributed to 

them. The 1ast part of the paragraph compliments the p~inciple, 

al10wing the right to other compensation in the event that 

suc~emedies exist in the national laws of the member States. 

l86. Qp.cit., page 108. 

) 

, 1 

.< 
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Asecna. The system of liability used by Asecna in a certain 

way is different from the liability regimes of COCESNA and 

Eurocontrol. The Conv~ntion differentiates between two kindS 

of damages, thosè resulting from the operation of the air 

traffic services, which are mentioned in Artlcle 13 Book of 

Charges (Cahier des Charges) (187) and the ones which are 
\ 

described in Article 17 of the Book of Charges (Cahie~ des 

Cbarges) : 

"Seront à la charges de l'~gence, sauf tecours 
contre l'auteur des dommages, toutes les indeminités 
qui pourraient être dues à des tiers par suite due 
d~faut d'entretien des ouvrages et installations 
dont elle a la gestion." 

These dam?ges are those caused by the lack of main-

tenance of the facilities used to provide the services which 

are administered by~the Agency. To deal with liability for 

damages in the provision of the services the Agency must take 
\ 

insurance similar ta that required by COCESNA, 'but it also has 

a second recourse which is to implead the French Republic and • 
the other member. States implicated in the procedures taken 

against the Agency. We have to ass~me that thls system i5 also 

used in the event of liability for dama.ges aS a consequence or a 

lack of maintenance in the f"ciliticfl to provide th0 ':wrviccs. 
1 

187. Op.cit., pagé 109. 
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After studying the three systems used by the 

Conventions to deal with liability we come to the conclusion 

~hat there 1s no uniformity in such systems. This lack of ,. 
uniformity is not restricted to these particular Conventions, 

since there are different systems of liability in the laws of 

the world and because this issue of compatibility of laws has 

always been a moot point. Therefore we can not expect unifor-

mit y in regard to this matter in these Conventions • 

.. 

" Il 

. \ .. . " j 
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CONCLUSIONS 

The creation of the Central Jl.ITIerican Air Navlgation 

Services Corporation (COCESNA) by the five Central Amerlcan 

countries ta increase the reliability élnrl efficiency of air 

traffic services in their territories(18B) is considercd to be 

a good exawple of what regional co-operation can acco~plish. 

These developing countries with a common language, heritage 

and similar historical experiences had to overcome their geo-

graphic barriers and differences in political orientation to 

reach their goal. (189). . 

Sorne of the reosons for the creatIon of such an organl-

zation for regional co-operation were: 1) The introduction 

into commercial operations of turblne powerpd aircraft, which 

were capable of flying at very high alti tudes and speeds; , 
1 

2) The increasing density of traffic; 3) The adaptation and 

the reorganization of the systems of air t1raffic control in 

order to provide a service capable of preventing collisions 
, 

and expediting and maintaining an orderly flow o~ air traffic; 

and 4) These five Central American countries are parties to 

the Chicago Convention, and therefore are obliged to provide 

the n,ec~ssary facilities and air traffic servites to facilitate 

intdrnational air navigation. 

188. See page 1. 

169~ ~e page 3. 
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• 

, 
The reorganization and provision of such services 

placed a heavy burden on the economic resources of the States 

themselves. The appropria te solution,was to create COCESNA 
. 

in order to avoid duplication of costs and to seek rational 

integration",so that the member States of the Organization 

could be in a position to rneet their international obligations. 

The concept of ',organizing COCESNA as a non-profit public 

internatiQnal utility corporation has proved to he the answer 
... 

to the demand for a flexible organization, capable of under-

taking the activities of an essentially technical and commercial 

nature, where public and private enterprises and traditional 

international organizations were not suitable. (190) 

The transfer of responsibility for the provision of the 

services ftom the member States to the CQrporati.on, is complete. 

But the Corporation continues operating in'the facilities and 

vith the equipment provided by member States, as agreed in 

the Convention. The only change to this policy i5 the future 

plan of COC~SNA to cons~ruct sb~e facilities in Tegucigalpa, 

,tlcndur~s, which'ïs t~e ~eat of the,Corporation. 

In the Constitutional Charter of COCESNA there are sorne 

matters which were not properly and clearly resolved, such as 

the special privileges and ta~ exemptions of the Corporation1 

the immunities and privileges for the personnel and the 

190. See pages 18 and l'. 

. , 
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liability of air traffic services. The first two items ~ave 

already been raised by member States and discussed in the 

meetings of the Board of Directors. They suggested that the 

easiest solution, f~om a practical point of view, was ta amend 

the Convention. But any amendment does not seem to be forth­

coming in the near future, unless one or more member States 

boldly take the initiative ta press for the amenctment to the 

Convention. Such an initiative is necessary in arder to 

accomplish this task. The matters not covered properly in 

the Constitutional Charter, such as the special privileges 

and tax exemptions for the Corporation and the irnmunities 

and privileges for the personnel, cou Id have caused problems for 

the activities of the CorporatIon, if it ha~ nct becn for the 

high spirit of oo-operation which exiated betwien the member 

States. (191) 

Given the scope of COCESNA's activities, co-operation 

has not solved aIl of the problems and conflicts with whiéh 

an organization like COCESNA i6 blessed. COCESNA's rpvenues 

have been drained because à private international corporation is 

actual1y providing,on a profit making basis, Borne of the aero­

nautical teleèommunications services, which were exclusively 

entrusted to COCESNA. This means that the users of the 

•• rvic •• , mostly national airlines, must pay higher,.charges 

bec.uae snch competition will drive up the cost of the,other 

191. S .. p.,.. 3. r 35 and 38. 
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services. The Board of Directors has already passed two 

re8olutions to deal with the matter but this action was not 

sufficient to solve the problern. The Governments of the 

member States concerned have not paid any attention to the 

problem and it seews insoluble at this time. (192) 
~ 

The financing of the operations of the Corporation i8 

mainly based on the charges levied upon the users of the ser-

• 'd d (193) h h . d v~ces prov1 e • W en t e Corporat10n was create com--petent aviation experts predicted that such a rnethod of finan-

cing was not a~propriate, because the ~sers might refuse to 

pay the charges. Nevertheless, the Corporation had been 

operatin9 the service te date \Id th that arrangeJ'T1ent. On 

ocassions~ the airlines hav~ be~9 reluctant to pay the charges, 

Dut they usually do pay the charges as assessed. Fecently 

the debts of the faulting airlines reached high proporticns 

which obliged the General Manager to present the problern ~o 

the 27th meeting of the Board of Directors (held in Teguci-

galpa, Honduras, betWeen the 22nd and 24th Novernrer, 1977). The 

possibility of forcing these defaulters to pay was extensively 

discussed. The Board recommended the General Man~ger to study 

possible ways to force the airlines to pay their debts. From 

the different proposaIs discussed at that meeting, l can con-

192. Se. pagea 54 and S6. 

193. s •• pa9. 103. 

.. 
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clude that the Corporatien will have ta take sorne kind cf 

legal action against the airlines. This is the least 

des~rable but it ls also the most power fuI recourse one may 

take in'order to recover the debts. (194) Th€ froblems of the 

debts of the airlines are complicated by the fact that higher 

charges were approved at the aforemer.tioned meeting of the 

B d d h h b . f' 1 1978 (195) oar an t ey ave' een ln oree S1nç€ January st, ., 

,Regardless of the problems faced by the Corporation, 

its future is assured. The member States are willing to con-

tinue to provi.de the services CO-oFE:ratively"because they 
\ 

have seen the economic benefits thereof and' are convinced that 

i t is a good way to secure the degree of safety and efficiency 

necessary for the developroent of lnterniiltional aVlat1.0n. 

194. See page 104. 

195. Idem. 

'/1 
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DIPLOMATIe COtIFEnENCF. FOR THE ESTABLISHMENT 
OF A eENTRAL AMERICAN INTER-GOVERNMENTAL 
CORPORATION FOR AERONAU~ICAL COW1UNICATIONS 

eONSIDERING: 

That the cooperation of the Central American states in 

the sphere of civil aviation especialfY Bince the creation 

of the Center of Flight Information in Tegucigalpa in Octobe~ 

of 1957, has already improved the safety of civil aviation ip 

the region. 

That the use of jet propelled transport planes makes it 

necessary to strengthen considerably the organization of air 

traffic sercices as weIl as telecommunications and radio aids 

ta air navigatïon. 

~hat in arder ta assure the efficiency of these services, 

without at the sarne time placing excessive burdens on the 

economical resources of the States thernselves, it is necessary 

to avoid duplication of sarne and seek their rational integra­

tian 50 that the contracting parties would be in a position to 

meet their international obligations. 

THEREFORE RESOLVES: 

To adopt th~ following: 

,~CONSTITUTlVE CHARTER OF THE CENTRAL AMERICAN CORPORATION FOR 
AIR NAVIGATION SERVICES· ' 

Article 1. An institution of public service is hereby created, 

to be known as the "Central American Corporation for Air 

Navigation Servicea,· herainafter called "The Corporat+on~ 

\ . \ 

, 
\ 
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objectives of which are set forth in this docun:tent'. ,Principal 

offices will be established in the sarne city as the Flight 
-

Information Center, which offers services to the contracting 
"-

parties and which at present is operating in Tegucigalpa, 

D.C., Honduras. 

Article 2. 1) The Corperation sha11 have exclusive rights te 

pr-ovide air trafflc services, aeronautical telecornmunicatiolls 

and radio aids to air navigation in the terri tories of the 

éontracting parties; 

a) It shall provide services and aids mentioned above 

as specified in the regional plan of the I~ter­

national Civil Aviation Organization,_ in the 

territories of the contracting parties and in such 

other areas as authorized under international 

agreement; 
( 

b) It may provide to other States, through agreements, 

c) 

, ' 1 

the above-mentioned services and aids specified lnl 

the regional pl~n of the International Civil 

Aviation Orqanization; 

It may pr~vide within the terri tories of the con-

tracting parties~ by means of contractsowith public 

or private entities, the above-mentioneo services 

and aide not antfcipated in the regienal plan of 

the International Civil Aviation Organizatien. 
\ 

\ 
\ l ' 
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2) The Corporation may provide aeronautical services 

stipulated in the regional plan of the International Civil 

Aviation Organization, different from those mentioned above, 

with the written authorization of competent authorities of 

all the contracting parties. 

3) The Corporation shal1 have the fo11owing responsibilities: 

a) 'Study and propose to the contractinq parties, based 
\ 

on norms and methods recommended by the International 
, 

Civil Aviation Organization, the uniformity o~ 

national norms fof. control of àir traffic and such 

measures as might be adopted by institutions resp­

onsib1e for the organization and sefurity thereof. 

b) Adopt such measures ~s necessary for the appropriate 

training of personnel. 

c) Promote and coordinate studies concerning air navi-
1 

gation services and installations, taking into 

account technica1 evolution and, as appropriat~, 

propose to the contracting parties any changes in the 

~egional plan of air navigation which should be sub­

mitted to thJ Internati~nal Civil Aivation Organiza-
<F-

~ 

tion, with--règard to the responsibilities referred 

to in this Article. 
\ 

Article 3. ~he Corporation shal1 have 1ega1 status, may 

ex.reis. lts riqht., eontract obligations and be represented • 

" 
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judicially and extrajudicially in the achievement of its 

objectives, and shall have the character of a public utility . 

• Article 4. The Corporation shall be administered by a Board 

of Directors comprised of one representative from each con-

tracting party. Eaçh mewber shall have one alternate who will 

act in his absence. T~e ~embers and their alternates shall 

preferably be competent authorities in aeronautics, appointed 

by the contracting party being represented. In arder that 

meetings of the Board of Directors be considered valid, the 

presence of aIl rnembers will be required, and its decisions 

shall be adopted by rnajority ,vote. The Board shall establish, 

by unanimous decision of its members, its internaI regulations 

and such others as are necessary for the proper functioning of 

the Corporation. 

Article 5. From the time activities are initiated, the Corpo­

ration mJst be protècted from risks resulting from civil res­

Ponsibilities with th~rd parties and from damages to 

installations necessary for its operation~ through the contracting, 

with one or various companies approved by the Board of Directors 

of appropriate insurance. 

Article 6. wi th regard to activi ties effected alnd Srrvices 

established in their respective territories, the contracting 

parties will provide the CdrPo~Jtion such facili ties' and' 

privileges as are nece~sary for the discharge of its functions, .' 

" 1 
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and which are offerèd to international organizations and 

autonomous an~official entities. 

Article 7. The eontracting parties shall adopt the necessary 

measures permitting the corporation to effeet whatever opera­

tions are necessary in the discharge of its functions, inelu­
f 

ding the designation of radio frequencies. 

Article ,8. The Corporat~on sha11 estab1ish among the States 
~ 

and international organizations the necessary liaison for the 

discharge of its functions and shall maintain whatever other 

relations are needed for the proper operation of its services. 

Article 9. 
o 

In the imp1ementation of functions anticipant in 

paragraph 1), Article 2, the Corporation shall, in thel control 

of air traffie, apply the regulations in effect in the 

territories of the contracting parties and in aIl air space 

which has been entrusted the services of air traffie. 

Artcle 10. In discharging.its duties of air traffic control, 

the Corporatton sball issue whatè~r instructions are necessary 

to the commandera of aircrafts who in·turn are u~der obligation 

to fulfill sarne. 

Competent authorities of the eontracting parties 

hall study the infractions reported in Arti~e 10, eommitted 

ithin the limita of their territories. 

~he Corporation shall communieate to competent 

K national authorities, aIl infractions or air traffic regulation., 
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committed within their jurisdiction .. 

Article 13. In the exercise of its functions, the corporation 

shall respect national Iaws and regulations as weIl as in~ 
/ 

national agreements related to the access, overflight a~ 

security of the terri tories of the contracting parties. 

Article 14. In order that the contracting parties may insure 

the appiication of national laws and regulations as weIl as 

international agreements,- the Corporation will provide infor-
'1'> 

mation as requested related to aireraIt and any crther informa-

tion it may have av~ilable with relation ta the case under 

-

consultation, regardless of whether or not this has been reqùested. 

Article 15. The Corporation will collaborate at aIl times with 

competent authorities of the contracting parties in' facil~ta­

ting the proper administration qf justice, insuring the 
1 

observanc~ of police regulations and avoiding any 'possible 

abuse'of privileges, inmunities, exemptions and facilities 

specified in this tharter. 

Article 16. In the discharge of its functions, the corporrtion 

will be authorized to construct such installations and buildings 

. as i t may requi re • 

'Article 17. The Corporation, its assets and income, as weIl 

as its acts, ,operations and transactions authorized by ,s, 

Charter, shall be exempt from aIl nature of taxes, duties and· 

other contributions, ~nsofar a8 permitted by'the respective 
.'" 

leqi81ation. 

.. 

-

, 
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The Corporation shall ~e equally exempt from aIl obligations 
t 

related to the collection or payment of aIl nature of taxes 

Or dut!e.. It will also be exempt from aIl prohibitions or 

restricti~ns on the import or export of anything necessary 

for its operation. 

Article 18. The Corporation may possess 'any and aIl kinds of 

holdings and May open bank accounts as necessary in the dis-

charge of it. functions. It will enjoy the most favourable 

exchange ra te. 

The contractin9 parties are cômmitted to grant the Corporation 

the necessary authority, in conformity with procedures 

specified in national laws and international agreements which 

are applicable, in order to effect such transfers of funds as 

May be needed in the establishment and activities of the 

Corporation, including the contracting of loans and payment 

of interest thereon. 

Article 19. The personnel of the Corporation will be 

basically Gentral American. Under special circumstances, as 
1 

, ,1 

determined by the Board of Directors, persons of other 

nationalities May be employed to render technical services, 

provided these, in addition to the special knOWledgel or skill. 

which are reAuired, are dif.ficult or impossible for Central 

Americans to discharge, and acquiring the obligation to train 

personnel of the contracting p~rtylB nationality during a 
" . 

prudential period of time and under their direct supervision. 
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Article 20. FOr purposes of the preceding Article, the Corpo­

ration is under obligation te m~e every effort to contract 

those employees prèsently'in the service of the State, auto-

nollious institutions and privat'è concerns presently providing 

the services which this Charter grants to the Corporation, 

who, without affecting their existing work contracts, shall 
• 

enjoy the same rights established by the respective lavs, 
" 

internaI work regulations or collective labour pacts, but not 

to the prejudice of any sucb greater benefits which the 

Corporation might grant the employee. In these cases, labour 

benefits will be paid proportienately and jointly by the substi-

tuted employer and the Corporation. 

It is understood that when it proves impossible to contract ~ 

~ese empIoyees, for ~easons not irnputabÎe to them, thus 

o6basioning the termination of their services, and unless they 

are not ,ntitled to indemnization and other benefits due to 

te~ination of their,contract at no responsibility to either 
, , 

party in accoradance with the respective labor code, the 

Corporation will be under obligation to pay the employee these 

and Any other benefits to which he is entitled in conformity 
r 

~ith na~i9nal laws. 
J 

~ticl. 21. The contracting parties shall offer foreign person~ 

nell contracted by the Corporation the same immigration facilities 

•• tho •• granted foreigft technieians in international missions • 

.. 
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Facilities will be agreed upon for the duty-free admission of 

personal effects and housJhold furni~hings of persons ernployed 

by the Corporation, as weIl as for their spouses and members 

of their families dependent on them for subsistence, when 

contracted, transferred or when contract is terminated by the 

Corporation. 

Article 22. For the establishment of the Corporation, the 

contracting parties agree: 

1. to contribute, pro rata,a circulating capital of ONE, 
1 

HONDRED THüÇSAND UNITED STATES poLLARS (US $100,000); 

2. to acquire, if nedessary, and concede the use and 

possession of, at no cost to the Corporation, of equlp-
.. -

ment listed in the Annex to this Charter, placing each 

of the contracting parties under ob1igatton to comply 

with this stipulation regarding equipment described 

for their respective territories: 

3. to provide the use and possession, at no cast to the 

Corporation, of buildings and installations as weIl as 

: land on which these ar~ situated, and al1 other proper'ty 
'~ 

• 

or furnishings which are directly re1ated to the discharge 

of ibs functions. 

Article 23.' The Corporation shall maintain its finapcial 

equilibrium vith iis own resources, with the ~xception of 

contributions tram the contracting parties cited in Article 
i 

22, and 10.0. -.ntioned in thi. Article and Article 24. 
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With this in mind, it will fix tariffs and conditions for fees 

to airspace users, and will impose and collect these fees. 

At .the request of the Corporation, the contracting parties 
....... ---~ 
will assist in effecting the payment of these f~es, which will 

be subject to the provisions of Article 15 of the International 

Civil Aviation Agreement. 

Articie 24. ~~he Corporation may obtain, through loans ob-

tained through national and international financial markets, 
~ 

such funds as are necessary for achieving its objectives. The 

contracting parties, when agreed unanimously, shall guarantee 

~n equal proportions Any loans which might be contracted by 

the Corporat.ion. 

Article 25. Any controversy between the contracting par~ies 

or between one or various of the contracting parties and the 
'-

Corporation, relative to the interpretati~n or application 

of this Charter, which cannot be resolved through direct 

negotiations, will be resolved by an Arbitral Tribunal, comprised 
, 

as follows: each of the contracting parties shall establish 
~ 

and main tain a current list of three maqistrates pertaining 

to 'ilts ~ Supreme Court ,Of J~stice. During a period o'f s\lc 

mon~B, effective upon entrance into force of thi~ Charter, ~8 

liat will he ratified to the Secr~tary General of the 

OrgA~izatio~ of Central Ameriean States. 
, . 

. ~ Secr.ta~ ~eral of the org4nization of Central American 
.'" 

8~te., for ..ch dl.pute, will drav Iota trOll a liat of ' 

1 

\ 
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candidates, for choosing the respective arbitrators of 

diff~rent nationalities to compose the Tribunal. 

The sentence will be ~ronounced by a majority, and t~e case 

shall be considered c,losed by aIl parties ta the dispute. 

Article 26. The Corporation shall draf~ its own'Statutes, 

which shall be submitted for the approval of each of the 

contracting parties through the customary channels. 

Article '27. AlI ,changes to this Charter shal1 be for 15 

Year$. It May te extended automatically for successiVie periods 

bf fi ve years. 

Any of the conttacting parties May denounce this Charter five 

years after its entry into force, forwarding 'ratification to 

the International Civil Aviation Organization, with copy to the 

Organization of Central'American States. The International , 

Civil Avi~tion Or'ganization will immediately notify the re­

maining contracting parties. 

The denunciation will become effective one ~ar from the dat, 
\ 

on which the notification ia received. 
, '\ 

Article 29. In the event of dissolution, it will be consider&a 

that the the Corporation continues to exist until its total 

liquidation. 

This liquidat~on will he cartied to completion by liquida tors \ l ' 
~~inted bY'~the Board 'ôl"DlrëCtors. They shall have the m~st 
extensive authority possible. in order to liq\,Jidate the assets' 

of the Corporation. After llabll1ti •• have been ~iquidated, 

( 

- ... 

.' 

.. , 

, 
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-
. , 

.) 

.' 

\ 

140 

the remaining b~iance will be distributed amang the partici-
e} 

p8tinq Statœ in conformiQ' with the unanimous d.eci~ion,.. of the 

. Board of Directors. 

. After liquidation h~s ~n effected, an agreement will be 

reached wi th thé host' State and other States in which installa­

tions of the Corporation -a{e localed~ as ta the pas~ible trans­

fer'of aIl or part of these installations in order to continue 

pr6viding the se~ice. t 

Article 30. In case of emergency, the intere~ted.qovernments 

will consult each other regarding rneasures to be adopted, taking 

into account the difficulties which are caused .by the apPfication 

,of aIl or part'of the provi~icns of this Charter. 

Article 31. This Ch~rter, after its signature, will be forwarded 
~ 1 

'ta the Internationl çivil Aviation OrçanïzatioA, which will . . 
forward a certified copy to each,of the signat~y countries and 

-.. ta the Organization of Central American States. 
• 1 

Article 3~. Thi~.Chater will be ratified and will enter into 
& 

force on the first day, of the month followinq theodeposit of 
, 

the instrument of ratification o~ the fourth contrac~ing party 
.,. 

to comply with this formality. 

The instrument of .atifleatian will:be op deposit with the 



; 1 

C 

• 

# 

~I 

141 -

/'è 

which in turr. will register it with the United Nations. 

Article ~4. Any non-signatory State may join this Charter after 

its entry into force by depositing an instrum~nt of union with 

the Inte~national Civil Aviation Organization. The union of 
1 

aIl non-~ignatory States to this Charter shall be approved by 

the unan~ous consent of the contractin~ parties and upon con­

clusion ~f previous financial agreement between the nvn-signatory 

St?te an1 thé Corporation, whose consent and agree~ent will be 

communiçated by each of the contracting parties ênd the Cor po-

ration, ;to the International Civil Aviation Organization. After 

the fulfillment of the foregoing reqUisltes, the Internatl0nal 

Civil Aviation Organization will notify the interested parties, 

and the union will enter into force on the first day of the 

n',onth following comrliance with this formality. 

In witness whereof, the Plenipotentarics of Costa 

Rica, El Salvador, Guatemala, Honduras and Nicaragua, duly 

authorized to this effect, sign this Charter in Tegucigalpa, 

D.C. Honduras, on the twenty sixth day of February, Nineteen 

HUndred and Sixty. 

FOR COSTA RICA: 

, 

s) Guillermo Salazar Roidan 
1 

. FOR GUATEYALA: 

Rodolfo Mendoza Azurdia 

FOR IIlICABAGUA; 

FOR EL SALVACOR: 

s) Jorge Revira 

FOR HONDURAS: 

s) Lisandto Rosales Abella 

-.------------------
.) Alfonso Ortega Urbina 

., 
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CEN~RAL AMERICAN CORFCRATICN OF AIR NAVIGATION 

SERVICES 

Tegucigalpa, D.C., Honduras, C.A. 

"STATUTES OF THE CENTFP~ AMERIC~ COFPOR1~ION OF 

AIR NAVIGATION ~ERVICEE" 

GENERAL 

Article 1. The Central American Corporation for Air Naviga'tion 

Servicee, created by the Constitutive Charter signed on February 

26, 1960, in Tegucigalpa, D.C._, Hond~ras, to aEsure the 

efficiencl' of services set fcrth in that document, will be 

90verned by the provisions of the Charter, by general 1e9a1 

pri~ciples, and by the laws of the State in which the principal 

offices and installations of the Corporation are 10cated, pro­

vided these are not contrary to the provisions of the Charter 

and these Statutes. 

Article 2. The Corporation shall possess juridicia1 persona lit y 

~S set forth lin the Charter establishing the corporation and 

shall have the status of an international non-prOfit public 

uti.lity. The ltaemDeIS of the Corporation will he those Etates 

vhic~ have ratified (Article.!2) or which have adhered (Article 

34) to the Ghalter. 
\ 

\ 

Article 3. For the es';tahlislunent of the Corpdration, the cir ... 
;--._----------~-...:::==~ 

eulat1nq ;'p'îüT-'W!lrbe l)R!--"HtiN'CPJm--.!J1lOOSAND UNI'l'ED---S.'tA,,'l'ES 

DOLLARS (U8 $lOO,OOO.OO) eontribute4 ·in equal parts, by the 

.~ 

, '. 
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signatory States. This originill capital will b~ increas€'d 1 

proportionally by the accepta~ct:: of the Charter by an 
<; 

additional mem~er or roembers. 
1 

Article 4. In order to discharge its function, the corpora~ion 

will provide the necessary installati~ns and assure the profer 

operation thereof, duly taking ioto account the provisions of 

raragraph 2, Article 16 and paragraphs 2 and 3, Article 2 , 

of the Charter. 

BOARD OF DlRECTORS 

1 

Article 5. The administration of the Corrorati on \dIt be the 

responsibility of a. Board of Directors to be compriS~d of a 

representative from each of the contracting parties.\FOr each 

member there shall be an alternate who replace him .in his 

absence. 

Both the members of the Board cf Directors and their respective 

alternates shall be preferably, competent authorities in aeronau­

tics designated by the contracting party \-lh~c.h t;ey represent .. 

Article 6. The Board 'of Oirectors will be e'lected annually by 

the cont.racting parties. 

Article 7. Each Board member will be elected and designated 

to remain in his post until the first Annual Meeting after 
1 

that in whlch he vas elected and until his suceel5f:or is appointed 

or elected in the next Annual,Meetinq, exe.pt ~n the case of 
l "\ 

re.19ft.tion or incapacity te per~ duti ••• 



• 
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Article 8. For the transaction ct business of the Ccrporation, 

a quorum will be forned by the total,members cf the Eoard. 

Art~le 9. The Board will,write up the minutes, which will be 

recortiéè. in special books and wil'l form part of the procedure 

At n11 meetings. 

POWERS AND CUTIES OF BOARD MEfI.a~RS 

Article 10. The Board of Directors will elect annually a 

President and Vice-Presid~nt from among its JTle$ers, both of 

whom may be Ieelected. The Manaçer of the Corroration, whose 

f.unctions· arE" outlineè. in Article 14 of these Statutes, \\'ill 

'act BS the Secretary of the Board. 

In absence of the President, the Eoard will te presië.ed over 

by the Vice-President~ and in absence of the latter, a substi­

tut~ will be selected from among those present to preside over 

the Mee~ing. ln the case of ties in voting, the President 

ahall calI a'receaa in otder to effect a new voting. If a 

majOritr ia still not obtained, the matter will be taken up at 

a future meeting .. 

The Board may invite to ita meeting any person or entity, public 

or private. 

Article 11. The InternaI Régulations of the Boa~d shall include 
i 

provision8 related to Ithe followir.g: ~ 

a) 

b) 

il 

/ 

Frequency of meetings, establishing at least two each year. 

lorm in whieh meetings ~Ie to be convoked, includinq 

proviaiona r.qardinq agenda and nature of the meeting. 
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c) ~ravel expenses snd Eubsi~ten~~ arproved fer members. 

d) Preparation and custody of official minutes. These shoulè 

be signed hy the Presjdc~t and th~ secrJtary. 

FUNCTIONS CF THE BOARD OF Dlr~CTORS 

Article 12. Functions of the Eoard of Pirectcrs are to: 

a) retermine the' policy of the Cot'poraticn and its 

administration. . ' 
b) Aprrove agreements or detisions related to relations with 

other ~ember states and with international organizatione. 
1 

Adopt decisions with rcsrect t.O proC'eCluTE:.s to be f(lllc'fCd 

in ccnforrnity with Article 25 of the Charter, in the event 

of controversy between one or more contracting parties 

and the Corroration. 

c) Make recommendations to the contracting parties with 

respect to the application of paragraph 2, Article 2 . 

of the Charter, and formulate proposaIs condidered 

opportune regarding the provisions of paragraph 3, Article 

2 of said Charter. 

d) Approve tariffs and rates to be paid by air sFac~ users. 

e) ~pprove contracta to he srgned in accordance with 

provisions of Article 2, clauses a) and b) of the Charter. 
, " 

f) Approve the Fnll.NCI1.L REGULATIONS teferred to in Article 

19 of the&e Statutes. 

9) Approve the Service Code for Corporation ~ersonnel. 
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ApFrove provisions related to ccn~ercial transactione 

and procedures to be followed in .iVvitJtions· to bids, 

auctions and adjudication of contracts. 

i) Approve buê:gets, statementE cf account, reports, balance 

sheets and capital investment prograrns. 

j) Approve the ccntracting of loans under terrr.s longer than 

one year or fOr amounts exceeding US $2,000.00, as well 

as employees l ",·ork contrects in exccss of liS ~ 5,000.00. 

k) Ptesent to the contracting ~arties each year a detailed 

report of activities and the economic statu~ of the 

Corpcration. 

1) Appoin t a Manager. 

m) Appoint auditors. 

n) CI'eate a Techllical Adviscry Conmdssicr.. 

FONCTIONS OF THE rRESIDE~·T OF THE BOI,RD 

Article 13. Functions of the President ot the Board are to: 

a) Sign. aIl ~inutes and documents in cor.necticr. w~th reso-

b) 

e) 

\ 
lutions of\ the Board, toç,ether wilh th~ ~'am'.qE'r .... 'h(-
will Act as Secretary, represent'the Corporation at~ 1 

functions of pr~tocol and others as indicat~e by the Board. 

Convoke and preside over ~eetjngs of the Board, and sign, 

together witb the Manager, the respE'ctive n1ÎlnJt.f'f. 

In the a.bsence of the. rresidE:·r,t, the Vice-President will 

assume his functionl, and in ~e absence of the latter, a 
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Board rnernbez will be selected to preside ,over saiè meeting. 

d) As the Board of Director~, _ i ~ t.hE' cnt i.t} reLl-onsible for 
~ 

the administration of the Corporatiop, t.he Pre~ident 

sihaii have faculties for insuring the expc.ution of aIl 

con~titutive l?ws, regulaticns and provisions of thE 

Board of Directors, with autho!ity, in~ofar as the 

~~nager's office is concer~ed, to lak~ thE' ~Lc~ssar~ 

steps to assure the proper administration t.hetecf, and 

to inferm the Board of measures adopted. 

Article 14. The Boôrd of Director~ will appoint a Manager 

for the Corporation and will deternline his salary and other 

wor~ing co~ditions. 

FUNCT.IO~l_~!' THE ~AGER _ OF _ 'IH~S9pPO~,T.!2~ 

Arti~le lS. Functions of the ~~nager are to: 
) 

a) 

b) 

~ , 

Represent the Corporation judicially, extra-judicially' 

and administratively i'n aIl matters ëlnd contracts. 

Slgn documentation, correspondence, sltatements of a.ccount 

and other papers dispatched 'C·r received by jth .. Institution. 

c) Provide the Board with such infoI1!tûlic.n ae necessary 

regarding the'plogress of Corporation activities and the 

operation of ,the: d,Ufèrent F;'er,,:ices ot same. 

d) S!gn, accept, endorse and\protest checks, promis8ory notes, 

releases, drafts and other credit in&tr~mcnts. 

" .. 
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Insuro the strict c(lr:r:1 ~ r 1,( ( ",5 n duties and obli9ati'ens 

of aIl employ~~5 of the Corpordtion, imposing such dis-

discipli,nary meaSUles AS arrrnF'riate. 

f) Propose the creation of Fositions and select ~ersonnel 

te fill same. 

g) Propose to the Eoard the' brllct ··or guarantee!ng the resp-

onsibili ty clf ôdrninistt at.i '\le em{-lo}'cp,r; f in accordance 
, ' 

\o7ith the aJllount ct !unds har.ldled CI held in safeke(;pjng. 

h) Prepare drafts cf tariffs, contracta, regulations, 

,Il 

i) 

commercial transacticn~, budgets, work plograms, invest-

ment progr~rrs, reports, etc., as weIl as te Frepare 

balanC'C' E.hects End statetrente of account feI presentation 

te the Board for approval. 

Attend sessions of the Eoard and infoI~ soree of measureS 
d 

adopted vy virtue of pow6rs inherent to ld s posi tien or 
, 

otherS! whi<:h have been gr'ànted under sf'('cià-l cirCt1l11stances. 

j) 

k) 

1) 

Confor1"l to e>:pcnf.cs authcrized in thf' l'l.d~;ct hl' th~ Eoard. 

Exercise direct aut~6rity over aIl departrnents of the 

Corporation and take such m~asures as considered cenvcnient 

for it8 more efficient. op~rDtjon. 

con~t technical and adminintrative personnel and labor, 

ynecestrary, eonferring pOSE€ssiof.S of the rt:'!;p('C'lh'(· 

positions or rescindinq contracta ln accordance with the 

ItrrE_AL LABOR F.EGULATIONS, to he I-·repared and submi tted 

tor approva1 of the 8oard. 

\ 

' . .. 
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m) Prepare and E:ubmit fer ap}:roval of th~ Board the FINANCIW 

. 
RECULATICNS OF THE CO~OPATIONr and, after approved, in- r 

sure the strict cOl11pliancc tl €! f'(l! • 

n) AlI such tu~cticrs, ~ot mentic~ed in this Artjcl~, w~ich 

gUàrantee the proper operation of the co~oraticm. 

The Beard, in full session, sha 11 determinc thE'" cL.T'di tians under \ 

which the fo"anager reay be lep] aced, terrporarily or dC'Hni tely 
• 

in the case of absence, physjcal or rrentai ir~Ci)Fcity, or other 

justified caus~. 

TECHNICAL ASSISTANCE COMMISSION 

Art~cle 16. The Board wili esteblish a Technicai Pdvisory 

CommisSJ on cOIi"priseà of representath-es cf airlines utilizing 

thE! services of the Corpors_tion. The COlTlMisr j en ~.~ Il ,(.~tabliSh 

in its lnternal Flegulations, ,,'hich will be élpproved by tJ'lE' 

Board. 

P'urictions of the. Technical Advlsory Commission 'will be 

tOI 

a) Prepare its o~rn RCCjulbUcnf.i, lin accordance with'the 

b) 

functions for .which it "'ë'.r~ createè, and this shall be 

pr •• ented for epproval of thé BOil.rd thl'OUçrt': .the Hanac;er 

) 
Provide advicc t~ the Doard or the Manager re9ardin9 

technical problems BUbmittEè to the COK~ission for study 

.by elther of the... The Co~i~~ion may a180 initiate 

the atady of technical prohl.a after firGt ir.formin9 the 

, 1 

.. 
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.' Boartl and the l~anaqer of i t's dac! !'.:ic·ns. 

c) Participafe, with voie€:! but' wlttcut vote, in SCSE:Ü'Ilf . 
... 

cr H.C;. f;cê\rd .,~hel~ invi tcd. 

d) Inform the ~~anaçE'r of irreçulëlri ties observed in the 

t<echnical services and propose correct i V(, t"'eaF.\lIeS 

considered r.ecessery or convenient. Towarc.i thi!:i el'1d, 

the Commissjon will exercige an ins~ecting tunction w~th 

regard to the quality of servicef.. ('I:[f~Ie(: thl: tlE"P!S. 

e) ln the et"ent that the ConlITlission consi (k! s that i t s 

suggestions for t.hE correction ot irregu]aritiEs or for 

the improVEoment of the ([ua li ty 'of services ha·s not bh:n 

sUfficiently taken into account, it may present a report 

for the consideration of the' Beard, noti fying the gar.ûger 

of thE' Cc.rpcraticn of such action. 

~rtic~!-ll. The Board shall appoint auèitor~ for the Corpcra­

tion, whose functions -are en~erated in th( Financ~al Regulations 

of the Corporation. These should be of B, different nE.tiCJnality 

from that of the Uanager. 
.. 

SEFVICE CODE OF THE CORPORATION, , 

, Article 18. The personnel of the Corporc?ltion shall be gbverned 

by the Service Code. This Code fil1 incl~de provisions con­

,cerning the selecti0J? of personnel in ordct' to insure that 

employeè. posae •• the indispensable qualifications for the 

proper operation and efticlenèy of the Corporation. 
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1 

\ FINANCiJ'.r. REGULATIONS ' 

Article 19. Subject to the provisions of the Chal ter and these 

$tatutes, .t.he Financial Regulù.tj ("nE: !'lb-!ll' eetab1ish: 

a) Procedures for the preparation and execution cf the 

budget and aIl matters related to the presentation and 

intervention of accounts. 

b) trecepts gcverning t.he conditicns unèer which the 

Corporation may contract lCi:.ns. 

c) Procedures governing the manner in which ;advanccE ('r 

cc,r:tribut.ions will he made .availabl·E:: to the Corporation. 

d) Regulations to be fol1owed in tt.e payment of employees 

*nd contract services. 

e) ,')Maintenance of an analytical' systEm', of accounf:~r.g showing 

the cost, of th.e various services provid(·d;- and the benefi ts 

fJ 

derived from sam~. 

The Fin,ancia1 ncgu]IlUC,},!; \·i]l ~statliEt- the corditions 

under ltIhich the ccntu\('ti,ng l-.ëHties will effect payment 

of _Il or part ,of their advances or contriputions 

'specifled in Article 2~ of t,he Chartf~l ~nè in t.he 

Financia1 Aqreements refèrred tc'in the first paragraph 

'of Article 34 of the Ch~rter. 

'eUDGf,T. 

ArtiC'!c 20. Ti~ ""budget of the Cr::t);(J):'8lic r,' 'will te- qoVC,HH.c.1 hl' 

the follovi~9'nOrM81 . , 
1 

.) AlI ,1ftCOlle ~ expenst!'8 of the. Corpcration Ihal!l, 'be pro .. 
,\, l 1 

vld4ld lot 1. the b\l4qtpt for.,eacb fiscal y~,.i. 
, -! ' 1 -

'; J 

. " , 

, , 

1
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,procedur,~,& to P: ~cllowed in the prel=aratioll cf tudg(·t 

calculatians and the method of occounting for centrel of 

incorne and expenses which Ble net specl.f.:i(·é. in ~his 

l\rticle, shall be set -fort.h in the rinanciel Regulations. 

The fiscal year ot the Corporation shall be the s~e ae. 

the calendar year. 

The Manager of the Ccrpcrétiûn sh~ll submit the draft 

budget fer each fiscal ye~r for apFroval of the Board -- , 

no later ~han Septen~cr 30 Flior to the fiscal year 

covereâ by said budget • 
... 

~~e budget will be pr~parcd in United States Dollars. 

Article 21. Following previous approval of the Eoard, the 

Manaqer iB authorized to: Eolicit leans or advances on credita 

granted the Cor~oration, from any bank, institutic·n, firm or 

individual, unde:t t.el1'"S, c(;\ntracts cr conditions at cmy tinte, 

for an~ ~unt. size' O'l". forin, and shall offer such guarantees, 

AB required,'with the "pproval of the Board. ---
RES»ONS!BILITIES 

<: 
" "'-

Article 22. The ~ervices of~he corForat~on shall be subje~t 
" 1 

to adlUnisttativc alld technic::.l inspectlons, ~t the petiticn , l _ \ 
of the contractin9 nertif!t: ac,t irl~ Oft .fhr:il c,,~n hd t i e t j v€ 'Or 

~ '" t 
.t the r~uegt (J{ tt'e eo"rd o'f_, !,irec::tors, the l'tesicj!ent of the 

," 

( 

f -

.. -
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Article 23. The Cor:pora t:.(,r "liU f ubli sh the nec'essé'lry tcxts, 

bullet$ns and instructi~r.s tOl jts rrore effective operation. 

Article 24. The administrative language of the Corporation 

will t'e Spë!nish. Languages to ce uEeè in U.e ccntrc'l o~ t:ra­

tions of a1% traffie, for which the C~rroration will be 

responsible, 1Vill te Spanish éllld English, but not at,..the , 
qetriment of that \o't":ich lI'ic;ht J.ë·ter be adoptee! by the Itllcr-

national Civil l\viaticT! Crganization as an internationa,l. 

aeronautical lanC;l,laç€. 

TRANSITORY ARTICLEr -
--~--~~~-------

; 

.1. Effective 1I(jth the entry jnt.o foree of the Cl1a1t€.r, 

and hl th(' laIJf."c of two trlonths, an in! th 1 nudget wil·1 

be established covering ~he period inelud~d betw€en 

the date cf entr~' into force and the end of that fiscal 

year. 

11. If the CorpoIDticn eqrrll'(lcr:.C'(lS operations on "Tuly l of a 

çiven year or rater, a single leport will be presented 
q • 

for the remaininq IrorthE, cf t~e year.1 and the foll()~i1"q 

year the report referred to i~ paragraph k) Articl€ .12, 

of these Stat~te. will he presented, as weIl .a a single 

Thue Statutos and Transi tory Artic-le .. ghall enter into ~rco 

on the date of tbeir approval. 
1 

IR ·WI~S WllBRBOF, the si9na tUl'ea of the ~r. of the Board 

• 1 

/' 
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of Directors arc sffixed hereto. 

FOR EL SALVADOR 

Foa GUATEMALA 

FCR NICARAGUA 

FOR HONDURAS 

1 

\ . " 

, 1 

.. 

• 

Col. Alcides Candray 

Alfr~oor C~cll 

Segundo J. Monteya 

Lir.ar.àro Rosales Abella. 
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