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ABSTRACT 

Since the early 1980s, significant changes have occurred in the field of 

international telecommunications. This thesis examines how changes in thc 

telecOlnm unications environ ment have affected inter-system coordmatlon proccd urc~ and 

what the future application of these procedures may be. The historical background and 

organizationaJ structure of INTELSAT are discussed in ordel tn ohtain a bettcr 

understanding of the issue. The inter-system coordination procedures in the INTEL'iAT 

Agreements, including examples of coordinations that have bccn completcd, arc 

examined. Three main changes in international telecommunications that have aftccted 

INTELSAT are discussed : private satellite systems and deregulatory changes; tlher optie 

cable systems; and technical constraints as the result of Increasing orhltal congestion. 1 n 

turn, the possible future of inter-system coordination procedures is analyzed 111 the IIght 

of the new strategie plan INTELSAT has adopted as a response to the changing 

environment. 
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RESUME 

Depui c;; le début des annees 80, les télécommunications 

internationales ont subi d'importants changements. C'est 

pourquoi, cette thèse examine les consequences de tels 

changements sur les procédures de coordination des systèmes de 

communication, et l'avenir possible de celles-ci. Les origines 

histor iques et la structure organique d' INTELSAT seront donc 

étudiées af in de mieux comprendre le problème. Les procédures de 

coordination prévues dans les Accords INTELSAT, ainsi que des 

exemples concrets de coordination ayant été accomplies, seront 

examinés. De plus, trois changements principaux dans les 

communications internationales ayant affecté INTELSAT seror..t 

étudiés à savoir, les systèmes privés de satellites et la 

derèglementationi les systémes de cables de fibre optique; et 

les contraintes techniques résultant de l'encombrement croissant 

orbi taI. Enfin, l'avenir possible des procédures de coordination 

sera analysé à la lumière de la nouvelle strategie adoptée par 

INTELSAT en réponse à ces évolutions. 

~---~ 
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INTRODUCTION 

The International Telecommunications Satellite Orgal1lzatlon (INTEIA~;\T) I~ ail 

international organization of ] 21 menlhers that operate~ a lIalelltte le\ccummUllIcatilllls 

system on commercial principles. Starting from one Mltellite wlth limited capaclty in 

1965, the "Early Bird", currently INTELSAT ha~ fiftel'n satellltc~ provldlllg ~ervlre~ III 

almost 180 countries anù ternhmes. Wnh the expenence and capaclly Il ha~ ohtalllcd, 

it seems INTELSAT will not have difficulty with m. future. Its recent cilpaClly 

development and aggre~lIive marketing policy may provide l'Vldence for thi~ ~trcnglh. 

However, this performance does not reveal the whole truth. 

Since the early 1980s, significant changes have occurrcd in the lield 01 

international telecommunIcations. These changes have taken form III lihcral national 

policies, the establishment of private satellite systems, and the Introduction 01 Ilher ortie 

cables. As a result, competition has been introduced into the telecommullIcations 

market. Ali of these changes have mtluenced the position ot INTELSAT in the 

marketplace, forcing the Orgamzation to review its policy. 

One crucial issue heavily dehated since the formation ot Il'iTELSAT, and cvcn 

more sa recently, is the coordination of separate systems as set forth in the INTELSAT 

Agreements. This thesis will discuss the issue with the purpo:,c to cxammc how tht! 

changes in the telecommunications environment have affected inter-system coordination 
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proccdurc~ and how the~e procedures may be applieù in the future, particularly in light 

ot the new ~trateglc plan aùopted by INTELSAT. 

Chapter) ni thl~ the~is revlCw~ the hi~toncal background of INTELSAT in arder 

to provldc il bcttcr unucrstanumg ot the i~~ue of inter-sy~tem coordmatlOn. A brief 

analy~l~ 01 thc orgamzational ~tructure wIll he provlùed after the hi~toncal hackground. 

Chapter (( dl~cusse~ the content ot Article XIV of the INTELSAT Agreement: general 

nghts and ohlJgatlon~, and mter-system procedures. AttentIon WIll be given ta the 

dcvelopment oi the methodolo!,'Y for the application of inter-sy~tem procedures. This 

sectIon WIll be followcd by cxamples of coordinations that have becn completed. 

Charter III will f(}l'u~ on the strategie i~~ues facmg INTELSAT in light of the changes 

ln international telecommumcations. Three main changes will he discussed : priva te 

satellIte system~ and deregulatnry changes, fiber optlC cable systems. and tcchnical 

constrainb as the re~ult of increasing orbital congestIOn. The last chapter will be devated 

tn discussIons ot the future of mter-system coordination procedures in Iight of the new 

strategIe plan INTELSAT has adopted to face competition. 



CHAPTER 1 

INTERNATlONALTELECOMMUNICATIONS SATELLl'fE 

ORGANIZATION ( INTELSAT ) 

1. Historical Background 

An overview of the historical background of INTELSAT is ncccl\sary tor tW() 

reasons. First, the present debate on inter-system coordination cannot he separatcd trom 

the technological, economic, and political circumstances that have mtlucnccd the present 

regulatory framework oflNTELSAT. Several i~sues discusscd during the lormatlvc stage 

were not solved satisfactorily and came out again in the operatlolléll stage ni 

INTELSAT. Secondly, for a simple reason, the present debate on inter-system 

coordination IS not a new issue. It has been discussed ever since the lùea nf INTEL<".)AT 

was still an embryo in the mind of American policy-makcrs. Therdore, thc followlIlg 

discussion is important to obtain a better understanding of the I~))ue. Duc tu con~trall1t 

of space, only those issues which are relevant to the subject matter of this thc~ls will he 

discussed. 

a. The lJ.S. Communications Satellite Act of 1962 

------------
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1) Background 

The launching of the first Soviet satellite, Sputnik 1, in 1957 was a shock to the 

common helief that the United States (U.S.) was superior in the scientific and 

technological fields. This challenge forced the V.S. government to review its space policy 

goals. The result was a change in Arn~rican policy goals, among which, satellite 

development was given priority.l The first American Satellite, Explorer l, was orbited 

on January 31, 1958. There~iter, U .S. capability in satellite technology rapidly developed. 

The unprecedented development ofsatellite communications technologyprovided 

an impetus to recover the U.S. image. In December 1960, President Dwight D. 

Eisenhower dec\ared a policy guideline.2 White the establishment of a commercial 

communications satellite would require the concerted capabilities and funds of both 

Government and private enterprise, he specifically emphasized that the Government 

should encourage priva te enterprise in the establishment and operation of satellite 

communications for commercial purposes. This private-oriented policy was put into 

effect on January 4, 1961, when the administration published an offer for competitive 

proposais for the development of an experimental communications satellite system.3 

Eisenhower's successor, John F. Kennedy, opposed Eisenhower's competitive 

1 Jonathan F. Galloway, The PoUlies and TechnologyofSateliite Communications (Toronto: Lexington. 
1(72) al 12. 

2 New York Times, Deccmbcr 31, 1960, as cited in Ibid. at 22-23 . 

.1 Atthlltllme, AT&T was alrcady a gianttelecommunication company. AClually, AT&T submitted 
a prupo'ial f()~ the establishment of a satellite communications system. But without giving ilS reply to this 
propo~al, the administration made" publIC oCfer. Sec in ibid. at 23. 
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bidding proposai whose outcome, he believed, would turn over satellite communications 

to AT &T.4 Instead, he adopted broad, public interest ohjectives as retlectcd in his 

subsequent policy statements. 

On January 30, 1961, President Kennedy invited aB nations, inclUllmg the Soviet 

Union, to join the U.S. in developing a new communications satellite pmgram. A 

complete description of his policy was given in the President's Stall'mcllt on 

Communication Satellite Policy of July 24, 1961.5 After repeating the invitation for ail 

nations to participate in a communication satellite system, he claborated the clements 

of the proposed system. In that system, private ownership and operation of the U.S. 

portion of the system was favored provided that certain policy considerations were met. 

These considerations included the availability, at the earliest possible date, of hoth new 

and expanded services and the extension of the system to provide glohal covcragc; 

foreign participation through ownership of the system or otherwise to he made possihlc; 

the non-discriminatory use of, and equitable access to, the system by authorized carncrs; 

effective competition in equipment acquisition and in the operation of the system; 

compliance with anti-trust legislation; and the development of an economic system, the 

benefits to be reflected in overseas rates. Governmental responsibilities were also laid 

down. These included the conducting and cncouraging of researchj conùucting or 

supervision of international agreements and negotiations; control of US spacccraft 

launchings; use of the system for government purposes except where government neeùs 

4 Ibid. 

5 Reprinled in Public Papers of the President: John F. Kennedy (WallhmglOn, DC: US Govcrnmcnt 
Prinling Office, 1961) al 529-532. 
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indicated otherwise; and assuring effective use of the radio spectrum and the shutting-

down of satellites when required for effectiveness and efficiency. In addition, the 

government would provide technical assistance to newly developing countries in order 

to hclp attain an effective global system as soon as possible and examine, with other 

countries, thf! mnst con!ltructive role for the UN, inc1uding the ITV, in international 

space communications. Ali government agencies were to help attain these objectives. 

Based upon Kennedy's policy. several V.S. agencies, the Congress, and industries 

were involved in the discussions regarding the establishment of a commercial satellite 

communications system. Their views were divided on two main issues. The first issue 

being the fmm and ownership of the commercial enterprise. There were three main 

alternative proposais for the commercial structure of the system: a government-owned 

corporation, a wholly private corporation dominated by the V.S. international common 

carriers, and a hybrid corporation with ownership divided among private investors, the 

VS carriers, and the V.S. government.6 

The second issue was about the level of government control in the system. 

Historically, the involvement of the V.S. government in the field of telecommunication 

has varied from merely providing assistance to fledgling companies to the setting up of 

regulation both domestically and internationally.7 Therefore, the discussion was 

centered mostly on how ta set up one company which would not bring with it the 

disadvantages of monopoly. For that reason, the majority thought that government 

6" For a good background of the debate, see supra, note 1, al 28 etseq. 

7 Ibid. at 10. 
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interference in the system might be necessary. 

The debate continued in the Congress. The dominant opinion favored a private 

venture with government regulation if competitive bidding anù non-discrimina tory acccss 

to the system could be assured.8 Thus, for political and economic reasons, there was 

a stronger support for a single system than for multi-systems. 

After lengthy consideration, Jegislative activity finally culminated in the 

Communications Satellite Act of 1962.9 On August 31, 1962, President John F. 

Kennedy signed into law the Communications Satellite Act of ] 962. Several factors 

contributed to the adoption of tbis Act. Pirst, a fear of SO\"".:!t superiority precipitated 

consensus. Secondly, there was strong belief that a commercial satellite communication 

system would benefit the V.S. politically and economically.lO These benefits would he 

easily achieved through American ownership and control of the system. 

2) Objectives 

The Declaration of Policy and Purpose as contained in Section 102 of the 

Satellite Act clearly echoes the Kennedy statement of 1961. The policy addresses 

external and internaI relations. 

8 Ibid. at 34. 

9 Communications Satellite Act, Public Law 87-264, 87th Congress, Augullt 3), 1962 (hcrcmaftcr "the 
Satellite Act"). 

10 Supra, note 1 at 26. 
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Concerning external relations, the policy of the United States is to establish, in 

cooperation with other countries and as expeditiously as practicable, a commercial 

satellite system as part of an improved global communications network that will be 

responsive to public needs and national objectives, which will serve the communication 

nceds of the United States and other countries, and which will contribute to world peace 

and understanding. 11 The new and expanded telecommunication services are to be 

made available as promptly as possible and are to be extended to provide global 

coverage at the earliest practical date.12 Attention is directed toward providing such 

services to economically, less developed countries as weil as to those more highly 

developed, toward efficient and economical use of the electromagnetic frequency 

spectrum, and toward the reflection of the benefits of this new technology in both 

quality of services and changes for such services.13 

The second aspect of the policy deals with V.S. participation in the "global 

system". The Act states that V.S. participation shaH be in the form of a private 

corporation, subject to appropriate governmental regulation.14 Furthermore, the Act 

specifies IIthe rules of conduct" for the corporation : non-discriminatory access for ail 

éluthorized users, competition is to be maintained, and the activities of the corporation 

are to be consistent with the Federal antitrust laws.15 

Il Supra, note 9, Sec. 102(a). 

12 Ib/(I .• Sec. 102(b). 

13 Ibid. 

14 Ibid., Sec. 102(c) . 

1$ IbId. 
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The abovementioned policy retlected a consensus during the kgislative history 

concerning the establishment of a commercial communications satellitc system. The 

dominant vicw was that the system should be a private OIlC, owncd and controlleJ hy 

United States industry. However, there was concern about the capabihty of a U.S. 

company setting up its own system.16 Therefore, bcsides promoting the coopcratlon 

of American companies in the proposed system, there also was a strong eCOnOl11lC 

reason to invite Foreign participation in the system. 

But the benefit From foreign participation went beyond economic reasons. Therc 

also were political benefits that the U.S. might ohtain : reduce potentléll suspicions that 

the U.S. really intended to monopolize the ~ystem; preclude the establishmcnt of 

competitive systems by the Soviet Union or West Europe; minimlze the propaganda 

opprtunities for the Soviet Union; and improve the U.S. image in space actlvities. 17 

However, the concept of Foreign participation in the Act is amblguous. The 

wording of the Act can be interpreted as promoting international cooperation, but the 

Act is silent on th'! form of cooperation. It does not mention that the cooperation will 

take place in the form of an international organization. Understandably, this ambiguity 

leaves the concept open to interpretation. 

Two major interpretations have arisen From the Act. First, the Act gives Cl 

16 On January 12, 1%1, the Weisner Report, narncd after the Chalrrnan of an Ad Hoc Q)rnrnlttcc 
on Space appointed by President Kennedy, asscrtcd that "the dcvcloprncnt invc~lrnenl requIrcd 1), M) large 
that it is beyond the financial rcsources of cven our largest private induMry". A'I citcd In .\upra, nole l, 
at 23. 

17 Cf. Murray L. Schwartz and Joseph Goldsen, Foreign PanicipallOn ln Commumca/tom Sale/ble 
Systems, RAND Corporation, Santa Monica, C3lifornia, Mcrno RM-3484-RC, 1963, al 29, a~ CJlcd In 

Judith T. Ktldow, lNTELSAT - Policy-Maker's Dllemma (Toronto: Lexmglon Book)" 1973) al 11. 
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mandate to the corporation to establish an international organization with extensive 

fnreign participation in the global system. Another interpretation is that the Act gives 

a mandate for COMSAT to set its own system and invite foreign use of it.18 As 

discussed in the next section, the initial position of COMSAT favored the second 

interpretation. 

From an international perspective, this Act contains contradictory elements. On 

the one hand, it envisages the establishment of a global system. Whatever the form of 

cooperation, the Act Jeaves /ittle doubt that U .S. policy makers saw the proposed global 

system as an American-controlled system.19 On the other hand, the Act put 

restrictions on foreign participation, as will be discussed in the following section. 

Therefore, the Act crea tes possibility for conflict of interest. It is not clear, then, how 

to reconcile "the public needs and national objectives" of the U.S. with "the 

communication needs of ... other countries", as described in the Act, once a conflict of 

interest arises. Also, question arises as to how to assure that the system "will contribute 

to world peace and understanding". 

3) The Creation of COMSAT 

The Satellite Act created the Communications Satellite Corporation (COMSAT). 

18 Ibid. al xiii. 

19 Sec Ibid. al 5. The Rand Corporalion's memo ciled above also lists the disadvantages of foreign 
participation in tcrms of cfficicncy and profit making. In turn, these disadvantages wcre used to restrict 
forcign participatlon in the system. Ibid. al 11-12. 
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The corporation is a private enterprise, not an agency or estahlishment of the United 

States Government.20 COMSAT is given extensive powcrs to 

(1) plan, initia te, construct, own, manage, and operate itself or ln conJunctlon 
with foreign governmcnts or husiness entitles a commercial commUllIcatlons 
satellite system; 

(2) furnish, for hire, channels of communication to United State~ commul11cation 
carriers and to other authorized entities, foreign and dornestic; and 

(3) own and operate satellite terminal stations when licensed hy the CommissIon 
under section 201( c)(7).21 

The Act also states that COMSAT activities are suhject tn governmental con trois 

which are to be exercised primarily through the President, NASA, the FCe, the Slale 

Department, and Congress. In particular, the PresIdent and the FCe arc given broad 

powers and duties by the Satellite Act which are very important to Justity theu role~ in 

the launching of the private system in the 1980's, as will be discussed in Chapter 111.22 

The President has powas in relation both to the mternal constitutIon ot the 

COMSAT as originally set up, and its business activities.23 Among other powers, he 

appoints three (that is, one-fIt'th of ail) directors of COMSAT. With regard to the 

business activities of COMSAT, he assists in the execution of a national programme tor 

the establishment of the global satellite telecommunication system; provlde for the 

20 Supra, note 9, Sec. 301. 

21 Ibid" Sec. 305(a). 

22 Section 402 of the Satellite Act requires COMSAT 10 notify the Department of State of JIll 

negotialions with a foreign entity, and that the Department shaH adVllIe the corporation o' relevant 
foreign policy considerations. However, sincc the formation of COMSAT, and during the early ycar~ of 
INTELSAT, the power of the Department of Stale was very Iittlc ~mcc COMSAT dommalcd the 
ncgotiation5, See Ktldow, supra, note 17, at 12 et.scq, 

23 See Francis Lyall, Law and Space TelecommunicatIOns (England: Darmouth, 1989) at 39, 
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eontinuous review of the development and operation of the system, including th@ 

Corporation's aetivities; coordinate governmental agencies with tdecommunications 

responsihilities to seeure their compliance with the Act; supervise the relationships of 

the Corporation with foreign governments, relevant entities, and international bodies to 

ensure that the corporation's relationships are consistent with V.S. national interest and 

foreign poliey; ensure that timely arrangements are made for foreign participation in the 

estahlishment and use of the system; ensure the a'/ailahility and use of the system for 

V.S. government purposes, except where a separate system is needed for unique 

governmental needs or (notahly) as "otherwise required in the national interest"; and to 

help attain a proper use of the radio spectrum and the technical compatibility of the 

system with existing facilities at home and abroad.24 This Iist of powers and duties is 

wide enough for the President if he/she wants to influence directly development of the 

system and the Corporation itself.25 

The FeC has powers to ensure effective competition in the procurement of 

equipment and service!' through the requirement of competitive bidding, if appropriate, 

togethcr with a dut Y to sec that small business gets a share of the contracts.26 FCC 

has authority with regard to the technical aspect of the system.27 It also supervises 

the allocation of facilities in the new system to ensure the non-discriminatory use of, and 

24 Supm, note 9, Sec. 21O(a). 

25 See supra, note 23. 

26 Supra, note 9, Sec. 201 (c)(I). 

27 l/lld., Section!> 201(c)(I), 201(c)(3), 201(c)(4), 201(c)(6), 201(c)7), 201(c)(9), 201(c)(1O). 
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equitable access to, the system on just and reasonable terms and conditions to ail 

present and future communications corn mon carriers authorized to use the system. ~x 

In addition, the FCC has power ta prescribe accounting regulations and systt!ll1S lm the 

Corporë:tticn, and sets rate-making procedures intended to ensure that rates for public 

services reflect the economies of the new facility.29 

The Act contains four main restrictions on foreign participation in the 

Corporation. First, only a Iimited foreign ownership is allowed of COMSAT stock. 

Foreign participation is being limlted to a maximum of 20 per cent ot the stock helll hy 

persons other than communications carriers which is the same as JO per cent of the total 

stock.30 Secondly, a non-U.S. citizen cannot be a member of the Board of I)m!ctms 

or be appointed an officer of the CorponHion.31 Consequently, torclgn stockholders 

have no voice in the management of the CorporatIon. Thirdly, the Act authorize~ the 

Fce to require COMSA~" to establish satellite communications to any particular torcign 

point upon the advice of the Secretary of State.32 Fourthly, the Satellite Act states that 

satellite launch facilities are to be purchased l'rom the U.S. government."B Thc~e 

restrictions create an anomalous situation. If a l'oreign stockholder i~ a govcrnmcnta1 

28 Ibid., Sec. 201 (c)(2). 

29 Ibid., Sec. 21O(c)(5). 

30 Ibid., Sec. 304( d); ArtIcles of Incorporation of CommunicatIOns Satellite CorporatIOn, Article V, Sec. 
5.02(d), (March 1963) 2/ntemational Legal Matenal 395. 

31 Ibid., note 9, Sections 303(a) and 303(b); Articles of IncorporatIOn, Article VIII, SectlOn~ 8.02 and 
8.10. 

32 IbId., Sec. 201 (c)(3). 

33 Ibid., Sec. 305(b)(3). 
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agencyor establishment of a foreign government, a strange situation may occur in which 

this agency or the government's establishment will be subJect to U.S. control, either by 

COMSAT ~tockh()lders or U.S. agencics authorized by the Satellite Act. Therefore, it 

is understandable that these restrictions have discouraged participation by foreigners in 

the COMSAT Corporation. 

4) The Issue of Separate Systems 

The U .S. policy under the Act was ta establish lia commercial communications 

satellite system". As already mentioned, the Act also speaks about "the global system" 

which is tntended to provide "global coverage".34 This is known as the concept of a 

"single global ~ystem". However, the Act does not eliminate the possibility of the 

separate system. Sec. 102 (d) of the Satellite Act states that 

ft is not the intent of Congress by this Act ta preclude the use of the 
communications satellite system for domestic communication services where 
consistent with the provisions of this Act nor to preclude the creation of 
additional communications satellite systems, if required ta meet unique 
governmental needs or otherwise in the national interest. 

This policy is strengthened in '\ec. 21O(a)(6) of the Satellite Act. Accordingly, in arder 

to achieve the objectives and ta carry out the purposes of the Act, the President shall 

"take ail necessary steps to insure the availability and appropria te utilization of the 

communications satellite system for general governmenial purposes except where a 

separa te communications satellite system is required to meet unique governmental 

34 IbId., Sec. 102(b),(c). 

-
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needs, or is otherwise required in the national interest." This formulation, added after 

a proposed amendment by Senator Church, gives the President the power to dctermine 

whether the need for an additional system eXlsts.}!'i 

The Act does not c1early detine the kmds of separate systems that arc allowcd 

in terms of the type of service and the are a of coverage. Section \02(d) only mention~ 

the system for "domestic communication servlce~ wherc consistent wlth thl~ provisions 

of this Act" and "addltional communicatlon~ satellite systems". It i~ not clcar whethcr, 

besides the domestlc system, the Act also envisages regional, or cven a ~cflaratc, global 

system. Another question arises about the meanmg of the termlo. "u0l411c governmcl1tal 

needs" and "the natlOnalmtere~t" in this ~ection that ~eemlllgly werc dC~lgncd to rc~tflct 

the posslbilitles for c~tahlishing a separatt: ~ystt:m. The Iegl~latlvc ht:-.tory ot the Act 

indicates that these terms were intended pnmartly 10 allow the c()ntinuatto!l 01 

government programs, such as Program ADVENT and othcr national :-.ecunty satelille 

systems.36 Neverthdess, Senator Church of Idaho described a wlder ha~is lor the 

establishment of such an alternative system.37 He ~tatcd that an alternative :-.y~tcm, 

either public or private, might be required if the ratL .• charged hy COMSAT were ton 

high, the service too limited to provide the greatest po),~ihle benehts tn the public, or 

simply if the service was too costly. 

35 Jnitlally, Congrel!~ reservc~ the right to ereate additional communicallon., ~y~tem~. Sec Gla~~Je, 
Jefferson C., "Analysis of the Legal Authority for Establishment of Private InternatIOnal a)mmuntcall()n~ 
Satelhte System!>" (1984) 18 George Washmgton Journal of Internallonal Law and EC01l0nllCS 355 al J6X, 
undcr footnote 96. 

36 Ibid. al 365. 

37 As eucd in Ibid. 

• 
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Therefore, although the Kennedy Administration and Congress primarily 

"restricted" the possible establishment of an additional system only for security or 

military needs, discussions in Congress clearly reflected a wider basis for the 

establishment of such a system. In fact, the terms "unique governmental needs" and 

"national interes~" are open 10 dlfferent interpretations. Such a formulation provides a 

broad discretionary power for the President to determine the existence of such needs 

or requirements. Once such needs arise, they also may open the possibility for 

establishmg either a governmental system or a non-governmental ~~J<:tem subject ta the 

approval of the government. 

The above discussions indicate that, despite strong U.S. pressure for the inclusion 

of the concept of "single global system" in the Interim Arrangements and Definitive 

Agreements, the Act itself, which gives authorization for negotiation with foreign 

countries, alrcady containcd an ambiguous poliey. The drafters of the Act clearly did not 

ignore the faet that changing situations could hamper the realization of the objectives 

of the Act. The formulation in the Act provides enough roorn for rnaneuver. In this 

regard, Sec. l02(d) of the Act is best described as a "safeguard clause" in case the policy 

goals fail. 

b. The Interim Agreements 

1) BackgnlUod 
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Saon after the Communications Satellite Act of 1962 was cnartcd hy Congrcss 

and approved by the President on Aagust 31, 1962, the United States lIlitiatt.'d 

discussions with other countries ta explore the feaslhihty of cuncludll1g arrangements fOI 

the establishment of a global commercial communications satdlite system. The potiey 

goals set up by the Act, as already discusscd, determined the 11.S. pOSitions m the 

negotiations. 

As noted earlier, the Satellite Act does not mention in what tmm cooperation 

with other countries is ta be established. Also, no fixed time limit has been set up. 

BesIdes noting that services are ta be made available as promptly as possible, and are 

to be extended to provide global coverage at the earliest practicable date, the Act nnly 

mentions that the President shaH "insure that timely arrangements arc made undcr 

which there can be foreign participation in the e~tablishment and use ot il 

communication satellite system."38 

COMSAT had three possible types of organizatinnal structurc1'! in mimI prim to 

the negotiations for INTELSAT.39 In the first scenario, COMSAT would envisage that 

it would Dwn the entire system, and merely lease channels to the foreign agency. 

Cooperation was ta be arranged through a series of bilateral agreements. The second 

model was an intergovernmental organization with universal membcrship, likc the (TU, 

but the V.S. participation in the system would be in the form of a private corporation. 

The third model was a combination of the first and the second model. The initial 

38 Supra, note 9, Sections 102(b) and 201(a)(5). 

39 Sec Kildow, supra, note 17, st 12-13. 
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position held by COMSAT, when it started to negotiate the bilateral arrangements, was 

the first mode1.40 

During the initial negotiations, it was clear that the D.S. could not maintain its 

position. The Europeans did not accept the COMSAT's initial position which they 

perceived would nnly give COMSAT monopoly over the system. Understanding this 

respOllse, the U.S. changed its approach toward a multilateral arrangement. A 

preparatory meeting was held in early 1964 in London and, subsequently, a conference 

was held in Washington in July 1964, and attended by 19 countries.41 

Contlicting positions occurred on main issues, such as the form, juridical status 

and ownership of the Organization. The European Countries sought participation in 

financial investment and technological deve]opment of the system. They wished that 

through their participation, besides economical benefit, they would ob tain technological 

spin-offs from the development of the system for domestic industries in their home 

countries.42 Therefore, in Une with their objection ta the COMSAT monopoly, 

40 See Ibid. 

41 An extreme po!!itton wall taken by the Soviet Union. At a meeting between the U.S. and Soviet 
Union on June 15 and 16. 1964, the Soviet Union indicatcd she did Dot wish to participate in such 
arrangement!>. Later, after the conclusion of the Interim Arrangements, the Soviet Union elaborated her 
obJections, as follows : first, the Agreements were inconsistent with resolutions on outer space adopted 
by the General ~!!embly; secondly, the Agreements by-passed the United Nations and the lTU. 
Thcrcfore, they were bemg carricd on outside the framework of the two organizations; thirdly, the 
Agreement!> wcrc drafted with a VICW to profit-making by the communication entities financing the 
arrangcmenb; fourthly, the weightcd voting provided for in the Agreements was incompatible with the 
princlplc of soverclgn equality. Sec J. Simsarian, "International Arrangements for A Global Commercial 
Commumcatinn~ Satellite System" (1965) 59 The Amencan Journal of International Law 347-351. 

42 U.K.'s concerns wcre even bigger, as she not only feared the threat of the satellite system to the 
UK cable mvc.. .. trnent and ils future plans, as the U.K. was a leader in international communications in 
the carly 1960's, but she was also afraid of being excludcd from participation in the new system. See 
supra, note 23, at 75-6. 
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European Countries sought a multinational organization.43 Two main structures wcre 

described : a general conference, as a governing body, in which ail memhers would he 

represented, and a Board of Management responsible for the daily npcratinn of the 

organization and in which repesentation would he based on investment. ln hoth bodies, 

each member would have one vote. 

The European positions were clearly unacceptabJe to the LJ.S., taking into 

account the mandate given by the Satellite Act. The U.S. opposed the estahlishment of 

an organization with a separate legal personality. However, reahzing that it was 

impossible to main tain its initial position, COMSAT finally suhmitted a compromise 

formula, as follows :44 

1. A consortium of telecommunications entities, rather than an intergovernmental 
organization; 

2. Membership to be limited to those willing to share in the capital costs of the 
system; 

3. COMSAT to contribute a preponderant share of the capital; 
4. COMSAT to manage the system under contraet to the consortium. 

In addition to this compromise formula, the U .S. stressed that the paramount ohJective 

of the negotiations was to establish a satellite system as rapidly as po~sihle. 

Realizîng that their bargaining power was not strong enough to impose its 

position within the limited time asserted by the V.S. negotiators, the European countries 

were obliged to accept the V.S. formula. However, they perceived the U.S. dominant 

43 In the meeting of the European Conference on Novcmbcr 26, 1963, the European Conference 
proposcd the setting-up of a counterpart to the COMSAT, to be flDanced by sharcd capital c()ntnhuti(}n~ 
from the members of the consortium (consortium approach). Sec Ibid. at 78. 

44 Abram Chafcs, "Unilateralism in US Satellite Communications Pohcy", ID Edward McWhinncy, 
cd., The InternatIOnal Law of CommUnicatIOns (Leyden: AW S1Jthoff, 1971) al 44. 
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role as heing a passing phenomenon which they did not want ta incorporate as a 

permanent feature in any institutional arrangements. Therefore, in spite of the 

recognition of the strong COMSAT role, the Europeans were successful in setting the 

"temporary" or "interim status" of the agreements and established important conditions 

to he met in the negotiations of the Definitive Agreement. 

The Interim INTELSAT Agreements consisted of two agreements: 

). An Agreement among governments establishing interim arrangements for a global 

commercial communications satellite system. 

2. A Special Agreement, signed by designated communications entities of each nation, 

setting up the mechanism ta carry out the interim arrangements.45 

The Arrangements established an Interim Communications Satellite Committee 

(ICSC) tn give effect ta the cooperation between the Parties as set forth in Article 1.46 

The ICSC had the responsihility for establishing and operating the space segment of the 

global communications system. Any Signatory of the Special Agreement with an 

investment quota of 1.5 % or more in the system was entitled ta membership on the 

Committce. Signatories of quotas of less than 1.5 % might combine their quotas and 

thus be represented on the Committee. Therefore, the Committee introduced a 

weighted voting system based on the quota allocations. 

Article IX of the Interim Agreement provided that within one year after the 

45 The complete tille is the Agreement Establishmg Interim A"angements for A Global Commercial 
CommUnicatIOns Satellite System and Special Agreement, done at Washington, OC, August 20, 1964; 
cntcrcd inlO force August 20, 1964, TIAS 5646 (hereinafter the Interim Arrangements and Special 
Agreement). 

46 Intetinl Ammgements, Article IV . 

= 
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initial global ~,ystem became operational and in any case not later than January 1, 1969, 

the ICSC should submit a report containing its recommendations conccrnlllg the 

Definitive Arrangements. The parties should seek to ensure that the dctïl1ltive 

agreements would be established at the earliest practicahlc date, with a vicw to thcir 

entry into force by January 1, 1970. Paragraph b of this Arttcle put certain conùilions 

for the definitive agreements to be negotiated, as follows : 

(i) their aims shaH he consonant with the principles set forth in the Prcélmhle 
to the Interim Agreement.; 

(ii) they shaH he open to ail States memhers of the ITU; 
(Hi) they shall safeguard the investment made by signatorks to the special 

agreement. 
(iv) they shall be such that aIl parties to the definitive arrangements may have 

an opportunity of contributing to the determination of gencral policy. 

The inclusion of these conditions in the Interim Agreement was very Important for the 

European countries. These conditions would proteet them trom the control of the U .S. 

in the definitive agreements yet ta be negotiated. On the other hand, the provisions 

which provided COMSAT a strong power were subject to further negotiation. 

2) The Concept of A Single Global System 

The Preamble provided for a des ire "ta estahlish a single global commercial 

communications satellite system" (paragraph 2) and "to conclude interim arrangements 

providing for the establishment of a single global commercial communications satellite 

system" (paragraph 5). In short, the Interim Arrangements envisaged the estabJishment 

of a "single global system". Nothing in the operating part of the Agreement precluded 



1 

22 

or restricted the establishment of a separate system. 

As already discussed, the Satellite Act does not preclude the establishment of 

separate systems. I-Iowever, the initial U.S. policy, formed between 1962 and 1964, was 

to establish a single global system.47 This position was based on technological, 

commercial and political arguments. Based on the level of technology in existence at 

that time, the use of a single global system would avoid the need for complex and 

expensive equipment and rescheduling. With no comparable competitor at that time, the 

U.S. believed it would obtain this monopoly power. Furthermore, the single system 

would facilitate technical compatibility between satellites and ground terminaIs, assure 

the best use of scarce frequency spectrum, and promote operational efficiency and 

flexibility in routing.48 However, the development of synchronous orbit satellites has 

weakened this argument.49 

The U .S. also saw a single system as an opportunity for promoting international 

cooperation. This system can enhance the possibility of fruitful exchange of 

communications among ail countries and avoid destructive competition among the 

communication systems of political blocs. However, this position implicitly presupposed 

that the system would be controlled by the V.S. - even if necessary, the COMSAT was 

47 Kildow, supra, note 17, at 60. 

48 Richard N. Gardner, ·Space Meteorology and Communications: A Challenge to Science and 
Diplomacy·, Department of State Bulletin, May n, 1963. at 774. as dted in Kimberly A. Godwin, "The 
Proposcd Orion and ISI Transatlantic Satellite Systems : A Challenge to the Status Quo" (1984) 24 
Junmetrics J014mal 297 at 299. 

49 With the operatlon of satellite in the geostationary orbit, ooly three satellites are needed to cover 
the populatcd world. See Kildow, supra, note 17, at 60. 
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prepared ta finance the entire cast of establishing the system.50 In summanzing the 

U.S. policy during the negotiations for the Interim Agreements, Kildl1w gives the 

foIlowing opinion:51 

The commercial objectives of the Comsat Corporation - using technical and 
economic efficiency as the only criteria for developing the system . 
compelemented the political objectives of the V nited States to have a system in 
operation as saon as possible in arder ta 'beat the Russians'. In the final analysis, 
the political objectives were the most important for the United State~ interests 
during the early years of negotiations for the Interim Agreements anù after the 
system began operating. 

Realizing that they had a weak bargaining position, the Europeans agreed tn 

accept the concept of a single global communications systems, but added that nothing 

should prevent "any party from creating additional communicatiuns satellite systems, if 

required to meet unique governmental needs or if otherwise required in the national 

interest."S2 Thelefore, the V.S. believed it was necessary ta declare that agreement 

had been reached on a single global system. In addition ta the language in the 

Preamble, a text was proposed for Article 1 of the Interim Agreement, as follows :53 

Each of the parties ta this agreement agrees that it will not participate ln any 
commercial communications satellite system other than the single global system 

50 Supra, note 41 al 348. 

51 Supra, nOle 17 al 63. 

52 Draft Agreement Establishing Interim Agreements for InternatIOnal Communrcatwns Satellite System, 
Doc. SCUC05!8E, Art. 23, 1964, as cited in Ibid. al 59. 

53 1964 Washington Plenipotentiary Conference to Establish Intenm Agreements for A Global 
Communicallons System of CommercMI Satellite Communicatwns, Proposed Changes ln the Draft 
Agreement, Doc. 1, submitted by the US Delegation, Doc. 5, items 1 and 2, July 17. 1964, as cltcd an lbui. 

• 
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which is the subJect of this Agreement. Nothing in this Agreement shaH preclude 
the creation of additional communications satellite systems if required to meet 
the unique governmental needs of any of the Parties to this Agreement." 

However, the United States failed to get support from the European countries. 

The European group feh the proposed paragraph was unnecessary as in the European 

Conference they asserted that they would not participate in any separate system.54 

Following this argument, the U.S. withdrew its draft. 

The Europeans' argument clearly was a rhetorical one. As with the U.S. position, 

economic and politieal considerations played an important role in the European 

countnes' position. They did not want to let the V.S. monopoly, especially if negotiations 

for definitive agreements failed. By obJecting to the proposed clause, they reserved the 

freedom to establish their domestic or regional system. 

3) The Role ofCOMSAT 

Pursuant to the Satellite Act of 1962, COMSAT is designated as the US entity 

in any international satellite organization. In the Interim Agreements, COMSAT 

obtained a dominant power. Article VIII of the Interim Arrangements named COMSAT 

as the manager in the design, development, construction, establishment, operation, and 

maintenance of the space segment. Consequently, the Arrangements also awarded 

COMSAT the ultimate power over procurement decisions.55 This power, together with 

54 Sec ,bul. al 59. 

55 Interim Ammgements, Article X . 
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tile instructions for contracting stated in the Special Agreement, guaranteed COMSAT 

and the United States almost ail contraets for the space segment.56 ln adùltion, thls 

dominant power was strengthened by the ownership and voting arrangements which, in 

praetice, gave the V.S. control over the decision-making proces~.'i7 

COMSAT's duties were elaborated in sorne articles of the Specléll Agreement. 

Article 9(c) required that COMSAT colle et revenues frum INTELSAT users. Arttcle 10 

set the guidelines for COMSA T's dealings with contractors and with INTELSA 1"s 

governing body. Article 12 charged COMSAT, among other duties, with recommending 

the type or types of space segment ta be established, operating and maintaining the 

space segments, and preparing and submitting annual programs and budgets. 

c. The Definitive Agreements 

56 See supra, note 17, at 52. 

57 Article III of the Interim Agreement states that : 

The space segment shall be owned in undivided shares by the slgnatorics to the Special 
Agreement in proportion to tbeir respective contributions 10 the cost.', of the dcslgn, 
development, construction and establishment of the space segment. 

Article VI(a) states : 

The contributions of the Signa tories to the Special Agreement toward the co~ts of the dCMgn, 
construction and establishment of the space segment during the mterim arrangements shall be 
based upon an estimate of United States S 200,000,000 for such oosts. Each Signalory 10 the 
Special Agreement shaH pay its quota of such costs in accordance wilh the provisions of the 
Special Agreement. 

Article V(a) states : 

Each Signatory to the Special Agreement or group of signatories to the Special Agreement 
represented on the Committee shaH have a number of votes equal to its quota, or to thcir 
combined quotas, as the case May be. 
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1) Background 

During the operation of INTELSAT under the Interim Arrangements, significant 

changes occurred.58 The number of INTELSAT members increased from Il to 83 

countries. The composition of its members also changed as the majority coming from 

developing countries. This fact became an impetus for developing countries to secure 

their rights, particularly with respect to voting rights. Despite their increasing use of the 

total system, developing countries did not have commensurable voice in the decision 

making process at the ICSc.59 

Other intluential change was the growth in satellite capacity. With significant 

technological progress, INTELSAT was able to increase its satellite capacity to meet 

increasing demande Four generatlons of satellites had been launched.60 In addition, 

the number of earth stations grew significantly from only five earth stations to a total 

of 79 antennas operated by entities in 49 different countries.61 

By the time the negotiations for definitive agreements were started, the European 

countries had already reached significant development in satellite technology programs. 

Industrial consortia were being formed in France and Germany to develop satellite 

58 For lhe changing nature of INTELSAT under the Interim Arrangements, see Richard R. Colino, 
The INTELSAT DefiniJlVe An'angements : Ushering in A New Era in SatelliJe Telecommunications 
(Switzerland: EBU, 1973), al '-12. 

59 Under the Interim Arrangements, lhere was no provision for updating or reevaluating quotas. 

60 Supra, noie 58. 

61 Ibid. al 8-9. 
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systems.62 This development, in turn, strengthened the bargaining position of the 

Europeans in the negotiations. 

Since disappointment arose with the way INTELSAT was operated by COMSAT. 

the pressure for changing the Interim Arrangements qukkly grew. The positions uf 

various countries concerning unresolved Issues during the negotiations for the Interim 

Arrangements significantly changed. As described by several writers, the climate for 

negotIations became politiclZed.63 

The negotiating parties finally conc1uded the Definitive Agreements on May 20, 

1971. The Agreements, which came into force on February 12, 1973, consist of twu texts 

: an Agreement Relating to the International Telecommunications Satellite Organization 

(INTELSAT Agreement), with four annexes and open for signature by States; and an 

Operating Agreement Relating to the International Telecommunications Satellite 

Organization (Operating Agreement), with one annex and open for signature hy 

governments or theîr public or private telecommunication entitiesf>4 

2) A Single Global System Versus Separate Systems 

Despite the failure to solve the controversy on the concept of " a single system", 

the practice during the period of the Interim Arrangements revealed significant changes 

62 See supra, noIe 17, al 68. 

63 See supra, note 1 al 155-159, note 23 al 49-51, and note 58 at 155-169. 

64 Agreements Relating to the International Telecommunicatrons Satellite Organization "/NTELSAr 
(1971) 10 International Legal Material 909; 23 UST 3813; TIAS no. 7532. 
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in the positions countries held. During this period, by the action of ICSC, INTELSAT 

accepted the right of its members to establish domestic systems subJect to a technical 

compatibility test between its system and the system of its members.65 For the first 

time, in May 1968, this test was applied to the proposed Canadian Domestic system, 

which resulted in a unanimous approval by the ICSC.66 

The European countries argued that INTEI.SA T should not be granted a 

monopoly over ail international satellite communications. They were concerned that the 

U.S. would threaten them with new forms of technical, political, or economic 

domination.67 Therefore, as noted eartier, they wanted to keep options open for 

establishing their own system. Accordingly, in their opinion, regional, public 

telecommunications satellite systems should be permitted after coordination with 

INTELSAT.68 

U nder the changed circumstances and strang pressure tram other countries, the 

United States changed its initial position. Since 1965, the U.S. had considered a separate 

domestic system and, by 1967, COMSAT agreed that domestic systems cou Id be 

compatible with a single global system.69 Upon pressure by Europeans, President 

65 Supra, note 58 at 97-8. 

66 This system was later known as TELESAT. In December 1971, the ICSC also approved the 
Symphonie programme. 

67 Supra, note 17 at 64. 

68 ~ides the Europeans, by 1967 several otber countries Iike Canada, Rusia, Japan also were 
cons ide ring their own separate systems. For the Europeans, considering geographical position of each 
country, regional system is more appropriate than domestic system. 

69 Supra, note 17 at 66. 
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Johnson indicated a sign in August 1967 that the V.S. would tolerate domestic and 

regional systems as long as economic harm to the global system was aVOldcd and 

technical compatibility assured.70 Therefore, in the fall of 1969, the U.S. agreed to the 

establishment of regional systems if a two-thirds vote of the Assembly decided there 

would be no economic or technical incompatibihty between the two sylltems.7 \ 

The ICSC Repart of December 1968 revealed the majority nt the committee 

members supported the rights of each participating State ta establish separate domestlc 

or regional satellites, subject ta compliance with pertinent international regulations, 

particularly those of the ITU, and subject to consultation with the governing 

body.n 

The above developments in the negotiations were finally retlected in the 

INTELSAT Agreements. The Preamble provides a commitment for "achieving a smgle 

global commercial telecommuncation satellite system." However, unlike the Interim 

Arrangements, Article XIV of the INTELSAT Agreement contains "coordination 

proceduresl1 with respect to separate systems. With the inclusion of the!.e procedures, 

70 In his Communication Policy (1967), President Johnson stated : 

In view of .. , our commitment under the INTELSAT Agreement or 1964, wc sllould takc no 
action in the establishment of a domestic system which is incompatible wnh (our) support for 
a global system. This does not mean that the United States-or any other nation-Will givc up vllal 
soverelgnly over domestic CommUnications. (Italles added) 

Communicatlon Polu:y: Message from President Johnson to the Congresç (1967) 57 V.S. Dcpartmcnt of 
State Bulletin al 299 as dted in Nicolas M. Matte, Aerospace Law - TelecommUnications SateI/ue 
(Toronto: ButterwOlhs, 1982), al 127. 

71 See supra, note 1, at 161. 

72 Report of the Interim Communication Satellite Commlllee on De{lIl11lve Agreements for An 
Internatzonal Global Communications Satellite System. ICSC-36-58, Deœmber 13, 1968, al 93. 

• 
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the possibility of establishing separate systems is recognized explicitly. However, smce 

Article XIV sets certain conditions for the establishment of separate systems, as will be 

discussed in Chapter II, this Article is a safeguard for the INTELSAT System in order 

to protect the integrity of the INTELSAT global system. 

The question arose about the meaning of the single global system concept. One 

may see the erosion of this concept through the history of INTELSAT. In response to 

the French objection over the inclusion of the ward "single" in the Preamble, the U .S. 

argued that "single" referred specifically to the fact that there was only one global 

system.73 Under this concept, domestic and regional systems are aUowed, subject to 

certain conditions specified in the INTELSAT Agreements. With the establishment of 

separate systems, the meaning of lia single global system" has changed from "the only 

satellite system in the world" ta become "the only satelite system which provides global 

coverage". It is interesting ta see the implication of the increasing number of private 

systems, in operatIOn or still under planning, in different regions of the world on the 

concept of a single global system, particularly if the systems owned by a private 

enterprise will provide a global coverage.74 A question may arise whether this concept 

of a single global system is stm relevant in the present changing environment. 

73 INTELSAT Travaux Preparatoires PC(I1I)/WO.C/SR/14. February 25, 1970 at 2, as cited in Irwin 
B. Schwartl, "Pirates or Pioneers ID Orbit ? Priva te International Communications Satellite Systems and 
Article XIV (d) of the INTELSAT Agleementsft (1986) IX Boston Col/ege International and Comparatlve 
Law Revrew 199, under {no 122, al 211. 

74 Al:tually, PanAmSat already envisaged this possibility. See discussion in Chapter III under footnote 
79 . 
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3) The Changing Role of COMSAT 

The negotiations on definitive arrangements gave opportunity for other countn~s 

ta change the arrangements with respect ta the raie of COMSAT ln the organization. 

They considered that such a dominant role cou Id not be maintained in a global-type 

organization. 

During the negotiations, the European countries wanted to promote thelr 

industrial interest through participation in INTELSAT. They complained that Cumsat 

practice made INTELSAT entirely a V.S. Program.75 Accordingly, sorne European 

countries submitted a proposai for a full internationalization of the management under 

a director general, within a specifie period of time.76 Although not obJecting to this 

proposaI, another group of countries felt a fixed time Iimit for achleving 

internationalization might interfere with the objective of ensuring efficient and effective 

management. 

The V.S. position still favored the raie of COMSAT as INTELSAT's manager. 

According to the O.S., the internationalization of the manager should not be a primary 

goal or comman aim of INTELSAT. Instead, the V.S. asserted that "efficient 

management should be the only goal of the organization regarding the structure of the 

management body. Internationalization of the organization should be addressed in the 

75 See supra, note 17, al 52-53. 

76 See discussions in supra, note 1, al 160-1. 
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Assembly and the governing body.,,77 

However, under the pressure of other countries, the V.S. modified its early 

positions. In its compromise formula, submitted to the 1969 Conference, the V.S. 

proposed that COMSAT be retained as the manager for INTELSAT. COMSAT would 

provide management service under the terms of a contract concIuded between itself and 

the board,78 Therefore, the Vnited States agreed to the division of the function into 

an administrative, financial, and legal manager on the one hand, and a technical, 

operational manager on the other.79 The first could be internationalized but the 

second would require proven expertise and would be lodged in COMSAT under a 

management contract with the Board of Governors for a period of six years. 

U nder the Definitive Agreements, there would be a transition period.80 During 

this period, COMSAT would act as "the management services contractor responsible for 

the performance of technical and operational management services for INTELSAT."SI 

The Board of Governors would appoint the Secretary General who would report 

COMSA T's activities to the Board. The Secretary General would be the legal 

77 Report of the United States DelegatIOn to the PlenipotenlÙlry Conference on Definitive A"angemenls 
for the Internallonal Telecommulucatwns Satellite Consortium (FiTst Session) (Washington, OC, April 10, 
1(69), as cued ID ,bul. at 161. 

71l Donahuc. Thomas E.,w A Discussion of the Positions Taken by the United States in the 
Ncgolialions of Definitive Arrangements for INTELSAT" (1969) 12 Colloquium on the Law of Outer 
Space 30 al 31. 

79 Supra. note 1 at 161. 

80 Supra. note 64, Article XII. 

III Dunng thls transition period a large amount of INTELSAT management was contracted to 
COMSAT under a Management Services Contract. Ibid., Article XII(e) and Annex B. 
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representative of INTElSAT until the first Director General assumed oftlcc. The 

Agreement set up the deadIine for the Director General to assume office, namely one 

year before the end of the management services contract, or by December 31, 1976, 

whichever was earlier.82 The Director General would be responsible for ail 

management services, both administrative and technical. 

The Director General assumed office on December 31, 1976, whereas the 

Management Service Contract with COMSAT terminated two years later. This situation 

initiated a significant change: from January 1, 1979, the management of INTELSAT has 

been served by an executive organ working under the direction of the Director General. 

COMSAT, since that time, no longer has acted as the Manager of INTELSAT. 

With its replacement as managing authority, COMSAT lost significant intluence 

it enjoyed when it still had a monopoly of power under the INTERIM Arrangements. 

In combination with sorne other changes in INTELSAT, the U.S. power has 

declined.83 Therefore, it is understandable if, initially, the U.S. was a strong opponent 

of separate systems. But since the early 1980s, the U.S. policy has been moving toward 

supporting the establishment of private communications satellite systems. 

2. &:ope and Purpose 

82 Ibid., Article XI1(i). 

83 The US investment share in INTELSAT has declined from 61 % when INTELSAT was estabhshcd 
to 23.89 % as of 1989/1990.INTELSAT Report, 1989190, at 42. 

• 
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The Preamble of the INTELSAT Agreement contains the principles upon which 

the INTELSAT Organization is established and operated, as follows :84 

- communication by means of satellites should be available to the nations of the world 

on a global and non-discriminatory basis (UNGA Resolution 1721 (XVI)); 

- outer space shall be used for the benefit and in the interests of ail countries (Article 

( of the Outer Space Treaty); 

- the establishment of a single global system which will provide expanded 

telecommunications services to aIl areas of the world and which will contribute to 

world peace and understanding; 

- the right of ail peoples to have access to the global system and of those lTU members 

to participate in the design, development, construction, including the provision of 

equipment, establishment, operation, maintenance and ownership of the system. 

The Agreement established the International Telecommunications Satellite 

Organization (INTELSAT) with the main purpose being "to continue and carry forward 

on a definitive basis th~ design, development, construction, establishment, operation and 

maintenance of the space segment of the global commercial telecommunications satellite 

system .... "85 

Article III of the Agreement delineates INTELSA T's scope of activities. In 

addition to the specification of how the INTELSAT space segment will be use d, this 

84 N. noted earlier, Article IX of the Interim Arrangements required that all the principles 
enumerated in the Preamble to that Agreement be retained in the Definitive Agreements. Therefore, the 
Preamble of the INTELSAT Agreement reiterated the principles of the Interim Arrangements. 

85 Supra, note 64, Article II(a). 



Article aiso sets forth generai principles pursuant to which INTELSAT may estahlish 

space segment capacity.86 

The INTELSAT Agreement divides telecommunications services lOto two mam 

categories : Public and specialized telecommunications services. INTELSATs prime 

objective is the provision, on a commercial basis, of the space segment required for 

international public telecommunications services.87 "Public telecommunication services" 

is defined in Article I(k) of the INTELSAT Agreement as 

fixed or mobile telecommunications services which can be provided hy satellite 
and which are available for use by satellite and which are available for use by 
the public, such as telephony, telegraphy, telex, facsimile, data transmission, 
transmission of radio and television programs between approved earth stations 
having access ta the INTELSAT space segment for further transmission to the 
public. and leased circuits for any of these purposes; but excluding those mohlle 
services of a type not provided under the Interim Agreement and the Special 
Agreement prior ta the opening for signature of this Agreement, which are 
provided through mobile stations operating directly ta a satellite which IS 

designed , in whole or in part, to provide services relating to the safety or tlight 
control of aircraft or ta aviation or maritime radiO navigation. 

In Article III(l) of the INTELSAT Agreement, "specialized telecommunications 

services" is defined as "telecommunications services which can be provided by satellite, 

other than those defined in paragraph (k) of this Article, including, but not limited to, 

radio navigation services, broadcasting satellite services for reception by the general 

public, space research services, meteorological services, and earth resources services". 

86 David M. L.eive, "International Telecommunications and Satellite Systems Il: INTELSAT" (1987) 
15/nlernational Busmess Lawyer 316 al 317. 

87 Supra, note 64, Article lII(a). 
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Subject to the exception provided in this provision, the above definition referring 

to fixeu or mobile services provides a wide scope of activity for INTELSAT. Although 

for mobile services, pa!lt activities of INTELSAT were limited to leasing its satellite 

capacity to INMARSAT, there were sorne proposais for extending its activities to the 

provision of aeronautical services. On the other hand, with the increasing use of 

telecommunications services and the development of technology, questions arose about 

the difference between the terrn "international public telecommunications services" and 

"specialized telecommunications services".88 

ln a response to a controversy over the differer.ce between the public and 

specialized services, INTELSAT asserted that the criterion for the distinction should be 

the nature of the service, rather than the type of facility (fixed or mobile station) used 

to provide it. Therefore, the concept of "availability to the public" was suggested as a 

rneans for determining whether a mobile service was public or specialized for purposes 

of the Agreement.89 

Sorne specifie, domestic public telecornmunications services also are treated on 

88 Particularly, arguments have been raised by two applicants before the Federal Communications 
Commission (FCC) for separate international satellite systems, i.e., Orion Satelhte (Orion) and 
International Satellite. Ine. (ISI). See discussions in Chapter III, concernmg private systems. 

89 Legal Opinion on the Scope of INTELSAT's "Public Telecommunications Services", INTELSAT Doc. 
no. BG-60-48E W!9!84, Attachment no. 1, August 10, 1984, at 6. Furthermore, it states : 

The purpose of dividing INTELSA 1"s services into these two categories under the Agreements 
was to delineate the conditions under wbicb eacb category of semees could be offered by 
INTELSAT .... 
... (S)ervices are regarded as public because tbey may be made available for use by the general 
public. "Ibus the aetual number of userst or whether an individual customer inten~ to make the 
capacity available to others or use il, itself, is irrelevant to eharaclerizing a service as "public". 

ibId. at 5. 
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the same basis as international public telecommunications services, i.e., services 

between areas separated by areas not under the jurisdiction of the State concerned, or 

between areas separated by the high seas, and between the areas which are not !lOkcd 

by any terrestrial wide-band facilities and which are separated by natural barriers of such 

an exceptional nature that they impede the viable establishment of such facilitics, if 

appropriate approval of the Meeting of Signa tories, upon the advice of the Board of 

Governors, is obtained in advance.90 Other kinds of domestic telecommunications 

services may be su pp lied by INTELSAT on a non-discrimina tory basis, provided they 

do not impair the achievement of INTELSAT's prime objective.91 

INTELSAT may, upon request and under appropria te terms, provide separate 

satellites or associated facilities for domestic or international, specialized 

telecommunications services, other than for military purposes, if the provision of public 

telecommunications services is not unfavorably affected and the arrangements are 

acceptable from a technical and economic point of view.92 Therefore, under this 

provision, specialized services should be provided by INTELSA T on the secondary 

basis.93 

90 Supra, note 64, Article i1I(b). 

91 Ibid., Article lII(c). 

92 Ibid., Article lII(d). ThL~ prOVISion was a compromise between those membcrs who supportcd 
INTELSAT to proVide aU types of communications services and those who wou Id hke to rcstrict 
INTELSA T's scope only for international public telecommunications services. See David M. U:IVC, 

"INTELSAT ID A Changmg Global EnvlTonment" (1988) 30 Colloqulum on the Law of Outer Space 361 
al 364-5. 

93 It can be interpreted that tbis compromise put a restriction on the extension of INTELSAT's 
scope. In reœnt years, ID facing competition from private systems, INTELSAT capacily for the proVision 
of specialized telecommunications services has grown significantly. Il is IDteresung to sec how 
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The Agreement also provides that INTELSAT may, on request and under 

appropriate terms and conditions, provide separate satellites or associated facilities for 

domestic, international, or speciaJized telecommunications services, if the efficient and 

economic operation of its own space segment is not affected.94 Such separate satellites 

or associated facilities may be financed and owned by INTELSAT as part of its space 

segment if the signatories unanimously give their approval.95 This flexibility has been 

used in the development and implementation of INTELSA Ts planned domestic service 

offering which gives users the option to purchase space segment capacity from 

INTELSAT to meet domestic needs. In practice, for domestic service, once purchase 

arrangements are completed and agreed the capa city sold is no longer considered part 

of the INTELSAT space segment.96 

U nder the INTELSAT Agreements, INTELSAT does not offer service directly 

to the end users of communications services. Individual governments determine how 

INTELSAT's satellite services are pmvided and the tariff will be set up in their 

countries for which they have total control. The resuJt is that the degree of domestic 

competition found in each country varies widely, reflecting the differences in 

INTELSA'ïs expansion will be compatible with the "restriction" providef.l in Article III(b). 

94 Supra. note 64. Article I1I(e). 

95 Ibul .• Article V(e). 

96 Sec sI/pra, note 86, at 317. This situation creates a disadvantage for developmg countries. Despite 
thclr mcrcasmg use of INTELSAT's space segment for domestic services, il does not aUlomatically 
incrcasc thelc quota. Interview with Dr. Ram Jakhu, professor al the Institute of Air and Space Law, 
McGiIl Um"cmty Faculty of Law, May Il, 1991. 

'1 
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philosophies and regulatory approaches among nations.97 

3. Juridical Personality 

The Organization established under the Agreement is an international 

organization. It has a legal personality.98 The Agreement provides that the 

Organization shaH enjoy "the full capacity necessary for the exercise of its functions and 

the achievement of its purposes, including the capacity to conclude agreements with 

states or international organizations, conctract, acquire and dispose of property and be 

a party to legal proceedings". Furthermore, the Agreement requires each party to take 

necessary legal action within its own jurisdiction for the purpose of making the 

provisions of Article IV effective.99 

The present INTELSAT status is quite different from the one under the Interim 

Arrangements where the Organization was established as a joint venture or a 

consortium. 1OO Il did not have a legal personality separate from its members. 101 

In the negotiations for the definitive agreements, the U .S. originally wanted the 

97 Ibid., note 86. 

98 Supra, note 64, Article IV. 

99 This paragraph can be said as "an added safeguard". In accordance with Article XV(c), a Protoooi 
on INTELSAT Pnvileges, Exemptions and Immunities was opened for Signature on 19 May 1978 and 
enlcred into force on 9 October 1980. Protocolon INTELSAT Privrleges, ExemptIOns and Immunitres 
(1981) UKTS 2, Cmnd.8103. 

100 J. Johnson, "Satellite Communications: The Challenge and the Opportunity for International 
Cooperation" (1964-5) 19 Fed. Com. Bar 1191-2; as cited 10 supra, note 70, at Il J 

101 Ibid. 

• 
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consortium to continue as a joint venture without legal personaHty. However, the 

majority of the members rejected the U .S. position on the basis that "INTELSAT would 

be better able to make contracts, own property, sue or be sued, obtain priviIeges and 

immunities, and ineur and dispose of liabilities if it were a separate legal entity.,,102 

Faced with this objection, the US finally acquiesced. 

Therefore, the INTELSAT Agreements have created a new forrn of international 

organization, a hybrid one where th\:: governrnents and their operating agencies run the 

organization hand-in-hand. Although not intended for profit, INTELSAT can be said to 

be a "truly international, commercial corporation".103 

4. Structure 

Significant changes occurred with respect to the INTELSAT organizational 

structure. Among the factors contributing to this change were the solution of issues, 

according to sorne, in an unsatisfactory manner during the interim arrangements 

negotiations; the increasing interest of newer, smaller, participants in having a greater 

role in the future organization; the desire to "institutionalize" a role for governments; 

a strong desire to rectify deficiencies which emerged from the experience of the interim 

arrangements by creating an organization more traditional than the existing one, and by 

102 Supra, note 1 al 163. 

103 Sce supra, note 70, al 114. 
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laying down its mandate with great specification in the constitutive agreement!i. H14 

This caused a significant change to a "two~plane structure" in the mtenm arrangements, 

a governing body (ICSC) and a manager (COMSAT).105 DIssattsfaction arose not 

only with U.S. dominance of INTELSAT through provision of COMSAT management, 

but also with the composition of the ICSC, which consisted of "telecommunIcations 

entities as signatories ta the special agreement rather them as reprcsematlves of 

States."l06 

Under the Definitive Agreement, INTELSAT has four deliberative bodies, i.t!., 

the Assembly of Parties, the Meeting of Signatories, the Board of Governors and an 

Executive Organ. The Agreement provides that no organ is to interfere wuh the 

discharge of any function attributed to another organ except to the extent provided tor 

by the Agreements.107 Accordingly, each body "shaH ... take note of and give due and 

proper consideration ta any resolution, recommendation or view made or expressed by 

another of these organs" acting within its responsibilities. 1OS A literai reading ot this 

provision may le ad to a conclusion that there is no legal obligation for an organ to 

follow the actions of the other.109 However, in practice the conclusion is not qulte 

so simple. 

104 Supra, note 58 al 36. 

105/bid. 

106 Supra, note 70 at 116. 

107 Supra, note 64, Article VI(b). 

lOB /bul., Article VI(c). 

109 See supra, note 23, at 91. 

-
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a. The Assembly of Parties 

The Assembly is composed of ail the member States which are parties ta the 

INTELSAT Agreement and is the principal deliberative organ of INTELSAT.110 The 

Assembly "shaH consider those aspects of INTELSAT which are primarily of interest to 

the Parties as sovereign States".!l! This also includes the power ta consider and make 

recommendations on INTELSAT's general policy and long-term obJectives.1 12 The 

Agreement Iists 14 (fourteen) functions and powers of the Assembly in Article VII(c) 

of the INTELSAT Agreement. Most of the Assembly's powers are recommendatory in 

nature, including its findings about the establishm~nt, acquisition, or use of space 

segment facilities separate from the INTELSAT system. l13 

The ordinary meetings of the Assembly are held every two years.114 An 

extraordinary meeting of the Assembly, however, may be convened upon request by the 

Board of Governors actmg pursuant ta Article XIV (inter-system coordination), by 

application of Article XVI (withdrawal of a party), or upon a request of one or more 

Parties that obtains a minimum support of one-third of the Parties including the 

requesting Party or Parties. l1S The quorum for any meeting shaH be a majority of the 

110 Supra. note 64. Article VII(a). 

III /bul., Article VlI(b). 

112 Ibid. 

113 Ibid. Article VII(c)(vii). 

114 Ibid., Article VII(d). 

115 Supra. note 64, Article VII(e). 

, 



Parties present. Decisions on substantive matters are taken on an affirmative vote cast 

by at least two-thirds of the Parties whose representatives are present and voting, white 

on procedural matters by a simple majority of Parties present and voting. Decision on 

whether a specifie matter is procedural or substantive is taken by a vote cast hya simple 

majority of the Parties whose representatives are present and voting. 

b. The Meeting of SignBtories 

The Meeting of Signa tories is composed of representatives of ail Signatories to 

the Operating Agreement.116 The Meeting was created ta provide ail the investors 

with the possibility of participating equally in the making of INTELSA T's general 

policies.117 The Agreement provides the Meeting with a list of powers and functions 

that are mainly concerned with matters of high policy (financial, tel.hnical, and 

operational aspects).1l8 The powers and functions include views on the Annual 

Report and financial statements; views and recommendations on proposed amendments 

to the Agreement; decisions on proposed amendments to the Operatmg Agreement; 

views on future programs submitted by the Board of Governors; decislons on any 

recommendations made by the Board of Governors concerning an increase in the capital 

116 Ibid., Article VIII(a). "Signa tory" means "a Party, or the telecommumcauons cntuy dCMgnatcd by 
a Party, which has signed the Operating Agreement and for WhlCh it has entcrcd lOto force or becn 
provisionallyapplied". Ibid., Article I(g). 

117 Supra, note 70 at 117-8. 

118 Supra, note 64, Article VIIl(b). See ibid. at 118; supra, note 23 at 96. 
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ceiling provided for in Article 5 of the Operating Agreement; approvals of earth 

station~; allotment of the INTELSAT space segment capacity; proposaIs on the rate ta 

charge for use of the INTELSAT space segment; decisions in connection with the 

withdrawal of a signa tory from INTELSAT; examination of complaints submitted by 

signa tories or by users of the space segment who are not signatories; study and analysis 

of the general policy as proposed by the Assembly of Parties; and annual assessments 

for the purpose of representation on the Board of Governors. 

The Meeting of Signatories is held every yC!ar. An extraordinary meeting, 

however, also may be convened. The quorum for the Meeting consists of the 

representatives of a maJority of Signatories. 119 Each Signatory has one vote. 

Decisions on substantive matters shaH be taken by at least two-thirds of the Signatories 

whose representatives are present and voting, while on procedural matters a simple 

majority is sufficient. Decisions on whether a specifie matter is substantive or procedural 

will be decided by a simple majority of the Signatories whose representatives are present 

and voting. 

c. The Board of Govemors 

The Board of Governors is the principal managing organ of INTELSAT.120 

It has the responsibility for the design, development, construction, establishment, 

119 Ibid., Article VlII(e). 

120 Supra, note 70 at 118. 
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operation, and maintenance of the INTELSAT space segment. 121 To fulflll this 

responsibility, the Agreement provides the Board with extensive power and 

functions. 122 The Functions of the Board of Governors are Iisted in Article X of the 

Agreement, consi~ting of 27 headings. 123 The Iist confirms the strong authority of the 

Board of Governors in the INTELSAT Organization. 

The composition of the Board includes three categories of Governors : those 

representing the Signatories whose investment share is not less than the determined 

minimum; those representing a group of signatories, not represented in the first 

category, whose combined investment share is not less than the minimum; and those 

representing any group of at least five signatories, not represented otherwise, t'rom any 

one of the t'ive ITU regions, regardless of the total investment shares hdd hy the 

signa tories comprising the group.124 The number of such Governors from the last 

category, however, must not exceed a total of two from any one region, and tive l'rom 

ail regions. I25 At present, the Board consists of 29 members. 

The concept of "minimum share" is very important t'or the p\lrpose of 

establishing the membership of the Board of Governors. Article IX(b) of the 

Agreement, in conjunction with Article 6 of the Operating Agreement, elaborates the 

121 Supra, note 64, Article X(a). 

122 Ibid. 

123 See a1so supra, note 23, at 104. 

124 [bul., Article IX( a). 

125 Special rules are provided for "regional reprcsentation" in Article IX(c) and (d) of the 
IN1ELSAT Agreement. See aIso supra, note 23, at 99. 
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calculation method for the minimum shares required for representation on the Board 

of Governors. For this purpose, annual determinations will be made at the Meeting of 

Signatories.126 As a general rule, the Operating Agreement provides that the 

investment share of a Signa tory is equal to its percentage of the utilization of the 

INTELSAT space segment by aIl signatories.127 The investment share was first 

determined at the date of entry into force of the operating agreement. It will be 

redetermined for the purposes of composition of the Board of Governors and voting 

participation at the Board on March 1st of each year. l28 

Once determined, a member of the Board of Governors remains seated until the 

next determination of the minimum investment shares.129 Changes in the investment 

shares during that period do not affect positions in place. However, in the case of 

"group represe!1tation" (category 2 and 3 as mentioned above), if one or more 

Signatories wilhdraw from the organization or a group, and make the group ineligible 

to be represented on the Board, the Governor loses hislher position. 

Voting power of each Governor is detennined by the investment share of the 

Signa tory, or group of Signa tories, he represents. The investment share is derived from 

the use of the INTELSAT space segment for international public telecommunications 

services and specifie domestic services, as defined in Article III(h )(i) and (ii) of the 

126 Supra, note 64, Articles VIII(b)(xi), IX(b). 

127 Ibui., The Operatmg Agreement, Article 6(a). There are some exceptions to the general rule 
proVldcd in lhis Artlcle. 

128 IbuL, Article IX(h); The OperalUlg Agreement, Article 6(c)(ü). 

129 Ibid, Article IX(e). 
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INTELSAT Agreement.130 

Unlike the provisions of the Interim Arrangements, under the INTELSAT 

Agreement no Governor may cast more than fort Y per cent of the total votlllg 

participation of a1l Signatories and groups represented on the Board. DI If the voting 

participation of any Governor exceeds fort Y per cent, the excess shall he dlstnhuted 

equally to the other Governors on the Board of Governors. ThiS voting provIsion is 

important to prevent the dominance of any signatory or group of signa tories in the 

Board of Governors. As noted eartier, the voting power of the U.S. Governor 

(COMSAT) in the Board has declined significantly, from 61 per cent in the first days 

of the interim INTELSAT ta 24 per cent at present. 

The quorum of the Board of Governors consists of a maJority of the memhcrs 

having at least two-thirds of the total voting participation of ail Signatories and groups 

of Signatories represented on the Board.132 Another possibihty tOf achlcvmg a 

quorum is the total number constituting the Board of Governors minus three, regardless 

of the amount of voting participation they represent.133 The latter rule was made to 

avoid the situation where three Governors representing major investment shareholdcrs 

are absent.134 

130 Ibid., Article IX(f). 

131 Ibid., Article IX(g)(iv). 

132 Ibid., Article IX(i). 

133 Ibid. 

134 Supra, note 23 at 100. 
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The Board holds meetings at least four times a year.135 It shaH endeavour to 

take deeisions unanimously.136 If it fails, it shall take decisions under two 

situations, 137 that is for substantive matters, decisions will be made by an affjrmative 

vote of at least four Governors having at least two-thirds of the total voting participation 

of ail signa tories represented on the Board, or by an affirmative vote by at least the 

total number constituting the Board of Governors minus three, regardJess of the amount 

of voting participation they represent. On ail procedural matters, decision will be taken 

on a simple majority of Governors present and voting, each having one vote. Decision 

whether a specifie matter is procedural or substantive shaH be taken by the Chairman 

of the Board of Governors. 138 This decision, nevertheless, may be overruled by a two-

thirds maJority of the Governors present and voting, each having one vote. 

d. The Executive Organ 

The Executive Organ is headed by the Director General, who is the chief 

executive and the legaJ representative of INTELSAT.139 He is directly responsibJe 

135 Supra. note 64, Article IX(n). 

1.16 Ibid., Article IXû). 

137 Ibid., Article IX(j)(I) and (il). 

138 IbuJ., Article IX(k). 

1.19 Ibid., Article XI(a). Before tbe first Director General was appointed, a Secretary General acted 
as the hcad of the execulive organ and the legal representative of INTELSAT. As Lyall observed, 
"although the former Secrelary General. Santiago Astrain. became the first Director General, the change 
involvt'.(j more than a Mere change of tlUe. ~ See supra, note 23, at 105. 

1 
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to the Board of Governors for the performance of ail management functions. These 

management functions include those performed by the Secretary Gen~ral.l"O On 

behalf of INTELSAT, he contraets out technical and operatIOnal functions tn one or 

more competent entities. 141 These entities may be of various nationalities, or may he 

an international corporation owned and controlled by INTELSAT.'-'2 

The Agreement requires the executive organ to have Us organizatlOnal ~tructurc 

implemented not later than six years after the entry into force of the Agreemt!nt. This 

requirement was fulfilled on January l, 1979, as ail management and Opt!Têlhona1 

functions under the Director's supervision are performed by INTELSAT's own 

"internationally-recruited staff,.143 This brought a significant change ln INTELSAT, 

as previously its management was operated, and therefore controlled, hy the V.S. 

Signatory, COMSAT. I44 

The Director General is appointed by the Board of Governors. 14S The main 

criteria for the appointment of a Director General and the selection of other pt!rsonne1 

of the executive organ shaH be "the neeessity of ensuring the highest standards of 

140 ibid., Annex A: Functlons ofthe Secretary General. Arnong the funetlons IS "17) for the purpose 
of paragraph (d) of Article XIV of this Agreement, analyze and report to the Board of Govcrnor.. on the 
estimated economic effects to INTELSAT of any proposed spaœ segment faclhlie.<; scparate from the 
INTELSAT space segment facllities." 

141 Ibid .• Article XI(c)(ii). 

142 Ibid. 

143 Supra, note 70 at 121. 

144 When the management change occurred, Many employees onginated rrom COMSAT when il was 
operating under the Management Services Contraet. See supra, note 23, at 105. 

145 Supra, note 64, Article XI(b)(iii). 
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integrity, competency and efficiency".146 Further, the Director General and the 

personnel of the executive organ shaH refrain from any action incompatible with their 

responsibilities 10 INTELSAT. The Director General may be removed from office "for 

cause" by the Board of Governors on ilS own authority.147 

5. Membership 

The practice of INTELSAT, as under the Interim Arrangements, continued in 

the Definitive Agreement. Accession ta the Agreement can only be undertaken by the 

Government of any State Party to the Interim Arrangements and by the Governrnent 

of any other State Member of the International Telecommunication Union. l48 

It is interesting that INTELSAT services are not limited only to its members. 

Non-members can also use its space segment facilities. The Soviet U nian and other 

countries in East Europe used these facilities even before they became members of 

146 Ibid., Article XI(b)(iv). 

147 Ibid., Article XI(b)(iii). This happencd with the former Director General, Mr. R. Collno. 

14B The requuemenl of pnor ITU membership under the inlerim agreement onginally was intended 
to block the German Democratie Rcpubhc and the Peoplc's Repubhc of China Crom beçoming members 
or INTELSAT. Sec supra, note 70, ai. 123. Matte argues that 

Perhaps the mam rcason for favoring pnor membership in the lTU was that ITU rules and 
regulations, whi<.:h bmd members only, were essential for the proper and effective operation of 
the INTELSAT telecommunications satellite systems. 

Ibid. al 123. But sec further at 124, arguing thal this requiremenl "appears to be contrary" to the princlple 
of non·discnminalion contained in the UN GA Res 1721 (XVI) of Decembcr 20,1961. as also repeated 
in the Preamble of the INTELSAT Interim Arrangements. 
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INTELSAT. This practice remains compatible with the main purpose of INTELSAT. 

i.e. to provide a global communications satellite services on a non-discnminatnry basls. 

Furthermore, the rate charges for space segment utilization must he the sume for ail 

users for that type of utilization, regardless of whether the users are INTELSAT 

members. 149 

149 Supra, n"le 64, Article V(d). 
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CHAPTER Il 

INTER-SYSTEM COORDINATION PROCEDURES 

UNDER mE INTELSAT AGREEMENTS 

1. Legal Nature of Inter-System Coordination1 

a. Duty to Consult 

52 

The scope of Article XIV is much wider than merely regulating inter-system 

coordinations. The title of the Article is "Rights and Obligations of Members", which, 

in itself, explains its broad scope. Accordingly, besides rules for separa te systems, this 

Article also contains general rights and obligations. Paragraph (a) asserts that the 

Parties and Signatories shall exercise their rights and meet their obligations under the 

Agreement in a manner fully consistent with, and in furtherance of, the princip les stated 

in the Preamble and other provisions of the Agreement. This obligation is of a general 

nature, since it does not refer to a specifie obligation. The legal nature and 

implementation of the obligation may vary from one clause to another in the 

INTELSAT Agreements, depending on the wording of the clause and its relation to 

other parts of the Af,reement. Para~caph (b) describes the rights of the Parties and 

1 ln this thesis, the term "coordination" has the same meaning as "consultation", 
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Signatories for participating in aIl conferences and meetings of the lNTELSAT 

Organizatian. The rest of the Article deals with inter-system coordination procedures. 

i.e., paragraphs (c), (d), and (e), which will be the center of dIscussion ln the followmg 

section. 

Paragraphs (c), (d) and (e) of Article XIV oblige the INTELSAT Parties or 

Signatories ta coordinate their proposed systems with the lNTELSAT system if the 

proposed systems will provide either domestic, international public tclecommumcauon, 

or specialized services.2 Although, theoretically, any system intended to provide services 

outside the three terms is excluded from coordination procedures, the terms used in 

Article XIV are broad enough ta cover aIl types of services. ln addition, the burden of 

proof, which lies with the concerned Party or Signa tory ta provide relevant information, 

will make it difficult for the Party or Signatory concerned to aVOld the coordination 

process. Two c1ear exarnples where the Party or Signa tory does not have tn tnllow 

coordination concern satellites for national security purposes and experimental 

satellites.3 By excluding experimental satellites, the coordination process is required 

only for proposed operational satellites. 

Anather important factor in determining the duty of the Party or Signa tory is the 

time element. Paragraphs (c), (d) and (e) of Article XIV a1l require that coordination 

2 In practice, the initiative for coordination does not always come (rom the Party or Signator)' 
concerned. The D!re('tor General of INTELSAT, on sorne occasions, has invlled the Party or Signalor)' 
concerned to initia te coordination. For instance. on March 12. 1982, the Duector General IRvitcd the 
Signatory of Columbia to initiate technical coordination under Article XIV(c) for SATCOL lA. lB, and 
II satellite networks. In the same year, the Signator)' of France was also invitcd to Inltiate C(xlrdmation 
under Article XIV(e) for the TOF-l broadcasting satellite network. Inlersyslem CoordUltJllon SlalUS 
Repon. INTELSAT Doc. no. BG-S2-14E W!9/82, August 27, 1982, al 2. 

3 INTELSAT Agreement, Article XIV(g). 
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shaH take place "prior to the establishment, acquisition or utilization of such facilities". 

There are two reasons why this phrase leads ta uncertainty when there is a breach of 

the dut Y to consult. First, no fixed time Iimit is set up with respect ta the last date for 

a coordination process, and even as ta when the coordination should be started. The 

problems may be triggered as the Board of Governors have described two types of 

coordination, Le.. informaI and formaI, without any reference to the time limit.4 

Secondly, the Agreement also does not define the terms "the establishment, acquisition 

or utilization". However, these terms can be interpreted as decribing two situations. 

"Establishment" refers to a new separate system, whereas "acquisition" and "utilization" 

indicate an existing system."S 

In Director General's Memorandum, it was stated that :6 

With respect to the [establishment of a separate system] ... it follows that the 
coordination procedure has to be initiated at a point in time in the development 
of the separa te system that would make it possible to incorporate the Assembly 
recommendations in the proposed system .... [I]t may be sa id that the legal 
obligation to carry out the Article XIV(d) coordination should take place no laler 
than during the preparation of the RFP because it is al this lime that the 
Assembly of Parties recommendation can still be taken into consideration in the 
process of establishing the separate system. 

In the case of utilization of an existing separa~~ system ... the [coordination] 
procedure must be concluded in time for the Asscmbly's recommendation to be 
available to the Party or Signa tory when there is still time to take it into 
consideration in the development of the Party's or Signatory's plans to use the 
separale facilities . 

., Sec below under (oolnote 27. 

5 Revrew of Certain Obligations of INTELSA T Members uNitr the INTELSA T Agreements, with 
Pamcular Reference to Amcle XW(d), INTELSAT Doc. no. BG-60-62E W!9!84. August 15, 1984, at 2. 
(hcrcmarler ftOireclor General's Memorandum"). 

fi Ibid. al 2-3. 
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Furthermore, the Memorandum asserted that : 

[A}n infringement of the INTELSAT Agreement ace urs if the Party or Signatory 
(i) does not initiate the Article XIV(d) procedure, or (ii) initiates the procedure 
sa late in the process of establishment or utilization of the separate system (or 
does not actively pursue the procedure by providing ail the required information 
in a timely manner) sa as ta make the possibility of following the Assembly's 
recommendation in fact improbable, or (iii) withdraws from the procedure. 

This Memorandum, however, still did not indicate a fixed time limlt for the Party 

or Signatory concerned to st art coordination. If the time for submming rdevant 

information and to conduct informai consultation is defined as X, the 6(SIX) months tlme 

limit for the Assembly of Parties or the Board of Directors to glve its 

recommendations,' and the tlme needed to incorpora.te the Assembly or the Board's 

recommendatiolls in the proposed system as Y, then the total time needed for the 

coordination of a separate system can be formulated as = X + Y + 6 months. "X" and 

"Y", of course, are still unknowns, since no one can give a detmite answer of how long 

they are. This situation may cause uncertainty as to when the Party or Signa tory has 

legally breached its obligation. 

b. Legal EtTects of tbe Findings 

The findings of the Assembly of Panies (under Article XIV paragraphs (d) and 

(e» and the Board of Governors (under Article XIV(c» are given in the fmm of 

recommendations. The question arises when the Assembly or the Board gives a negative 

finding, i.e., when it finds that the proposed system is technically incompatible with, Of 

7 INTELSAT Agreement, Article XIV(f). 
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will cause signifieant economic harm ta or prejudice the establishment of direct 

telecommunications links through the INTELSAT system, or when it makes a positive 

reeommendation subject to a certain condition to be met by the Party or Signatory in 

order to eliminate negative findings. A question arises in such a situation ta what extent 

is the Party or Signatory concerned legally bound or affected by the Assembly's or the 

Board of Governors' recommendations ? 

Article XIV states that the Party or Signatory "shaH consult the Board of 

Governors" (paragraph c) or "shaH consult with the Assembly of Parties" (paragraph d). 

Article XIV( e) only con tains the phrase "shaH furnish ail relevant information ta the 

Assembly of Parties through the Board of Governors", without mentioning any"duty to 

consult." These three paragraphs state that the findings, either by the Assembly of 

Parties or by the Board of Governors, will be made in the form of recommendations. 

The language of this Article clearly indicates the advisory nature of the procedures and 

findings. From bath the language of Article XIV and its negotiating history, it appears 

that the Assembly of Parties' or the Board of Governors' findings are not legally binding 

on the Party or Signatory concerned.8 In the other words~ they do not create a legal 

obligation to follow the cause of action set forth in the recommendation.9 In addition, 

there are no legal remedies in the Agreements that would apply to Parties or Signatories 

which fail to fulfill the course of action the Assembly of Parties or the Board of 

8 Ibid. al 4. 

9/bu/. 
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Governors recommend them to follow. 10 

Despite the lack of a legally binding obligation, a recommendation resulting l'rom 

a consultation process has significant legal effect. It is an expression of the collective will 

of the Organization reflecting the membership's overall interestll and a proposai to its 

addressee (s) to proceed in a manner consistent with those overall interellls. 11 Its 

effect also derives from the compliance of its members Ifl the past to follow the 

coordination procedures. It may be difficult to draw this effeet from the praetice ut 

states concerning negative findillgs based on the "~ignificant economic harm" test since, 

so far, in only one case has INTELSAT made a negative finding. 12 However, l'rom 

technical consultations, a practice has developed in which Parties or Signa tories 

concerned have complied with INTELSAT's cl'nditions before it can give its 

recommendations. In addition to protecting INTELSAT's system from imerference, 

technical coordination also contributes to the greater safety of the separate systems' 

operation. 

As noted earlier, Article XIV started with a general obligation clause. A principle 

of treaty law provides that State Parties to a Treaty have an obligation to refrain from 

10 ibid. at 5. 

11 Ibrd. at 5. The purposes of INTELSAT as set forth in the INTELSAT Agreements clearly rcflcct 
the desire to promote international a>operation ln the field of international tclecommumcationll. 
Therefore. INTELSAT is a good example of how nation states givc their approval to Iimll thcir 
sovereignty in the creation of satellit-:- oommunicallons. AJthough it seems contrary to the gcneral 
principle of law that no one should be a judge in his own case, the d~ire for IOternalional cooperation 
through INTELSA T al50 explains why INTELSA T is glven power 10 make dcclsions on coordination of 
separate systems. 

12 See coordination of Orion system, below. 
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acts which rnay defeat the object and purpose of Treaty.13 With regard ta the 

INTELSAT Agreement, the abject and purpose are elaboratcd in the Preamble and 

ArtIcle Il of the Agreement. The problem is about how INTELSAT will and can sceure 

the achlevement of its object and purpose. Discussions in Chapter 1 reveal uncertainty 

ahout the concept of a single global system, particularlyas the INTELSAT Agreement 

open~ possibility for separate systems under certain requirements, white, at the same 

time, no cIear criterion is given in the Agreement. As will be discussed below, the 

guidelines developed by the INTELSAT Assembly of Parties alsa have been changed 

several times as a response ta the changing telecommunication environment. White, on 

the one hand, these changing guidelines may be necessary to encaunter new situations, 

this may lead to uncertainty of how INTELSAT will determine that a Party or Signa tory 

has defeated the abject and purpose of the Agreement. 

2. Scope and Criteria of Inter.System Coordination 

INTELSA T members have the right ta establish separate satellite 

13 Article 18 of the Vienna Convention on the Law of Treaties (1969) provides that 

A Slate is obliged to refrain from acts which would defeal the object and purpose of a Treaty 
when: 

(a) il has signed the lreaty or has exchanged instruments oonstituting the lreaty subjectto 
ratification. acceptanœ or approval. until it shall have made ilS Intention clear not to become 
a party to the treaty; or 

(b) it has expressed its consent to be bound by the treaty, pendillg the entry into force of the 
treaty and provided thal such entry into force lS not unduly ddayed. 

vÎenna Convention on the Law of Treahes, done al Vienna, May 23, 1969, elltered into force January 27. 
1980 (1980) Can.1'5 37. 
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telecommunications systems subject to certain conditions set forth in the INTELSAT 

Agreements. The conditions are elaborated in Article XIV of the INTELSAT 

Agreements. 

Paragraphs (c), (d), and (e) deal with three types of coordinations. No dut y to 

consult is required. however, concerning the establishment, acquisition, or use of 

satellites for national security purposes.14 Paragraph (f) provides a fixed time limit for 

the coordinations process in the INTELSAT bodies since it requires the 

recommendations by the Assembly of Parties or the Board of Governors tn he given 

within a period of six months from the date of commencing the coordination procedures. 

An extraordinary meeting of the Assembly of Parties may be convened for this purposc. 

8. Domestic Public Tel~ommunications 

1) Procedures and Criteria 

Article XIV(c) of the INTELSAT Agreement provides that 

To the extent that any Party or Signa tory or person within the jurisdiction of a 
Party intends to establish, acquire or utilize space segment facilities to meet its 
domestic public telecommunications service requirements, such Party or 
Signatory, prior to the establishment, acquisition or utilization of such facilities, 
shaH consult the Board of Governors, which shaH express, in the form of 
recommendations, its findings regarding the technical compatibility of such 

14 INTELSAT Agreement, Article XIV(g). The origin of tbis provision cao be traced back to the 
debate be~een military and civllian systems in the draftmg proccss of the Commumcatiom Satellite Act 
of 1962. Therefore, this provision provides protection to those states whlch arc able and want 10 launch 
military satellites. The term "solely," however, limits the function of these "mihtary" satellites. 
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facilities and their operation with the use of the radio frequency spectrum and 
orbital space by the existing or planned INTELSAT space segment. 

The above provision on)y obliges the INTEl.SAT members to follow coordination 

procedures. No obligation is provided for non-members. Coordination procedures must 

also be followed if a Itperson within the jurisdiction of a Party" intends to establish or use 

separa te systems. From this phrase, although no definition is given in the Agreements, 

it is clear that the drafters of the Agreement already anticipated the establishment of 

private systems. However, it appears from the text that the activities covered are not 

Iimited to those conducted by the nationals of a Party to the INTELSAT Agreements 

who initiale the coordination. It may a)so cover activities of foreign nationals who faH 

under the jurisdiction of an INTELSAT party.15 Apart from who intends to establish 

or use a separate systems, only a Party or a Signa tory can represent and consult the 

Board of Governors. 

Coordination under this provision covers the establishment of a new system or 

the acquisition or utEization of an existing system. It is interesting to see that the latter 

may include the system of non-INTELSAT members. Actually, sorne coordinations with 

respect to the proposed use by the INTELSAT members of the systems belonging to 

15 1n this regard, Article VII of the Outer Space Treaty (1967), Article Il of the Liability Convention 
(1972), and Article Il of the Registrallon Convention (1974), are relevant to determining the meaning 
of the expression "person withm the jurisdictioo of a Party." Trtaty on Pnncrples Goveming the ActwWes 
0/ Slates ln the Erploration and Use 0/ Oute Spact', Includmg the Moon and Other Celt'stlal Bodies (Outer 
Space Treary) UNGA Res. 2222 (XXI), December 19, 1966; 610 UNTS 205, 1967; Convention on 
InternatIOnal Llabllity for Damage Caused by Space ObjtClS (LÙJbdity Convention) UNGA Res. 2777 
(XXVI), No\'cmber 29, 1971, 1975 Cao 1'56; Con ventron on Registration o/ObJects Launched inlo Outer 
Space (Regrstrat/On C01l\'enILOn) UNGA Res. ~235 (XXIX), November 12, 1974, 1976 cano TS 36. 
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non-INTELSAT members already have been undertaken. 16 Neverthe\ess, the systems 

covered by this provision only c,over the ones used for domestic puhlic 

telecommunications services. As already discussed, Article I(k) of the Agreement 

contains a definition of the term "public telecommunications services," hut no defmitlon 

is provided with respect to a "domestic system". It seems that It is intended to covcr 

public telecommunications services within a national territory of astate, except ccrtam 

services set forth in Article lII(b) of the INTELSAT Agreement. A turther extcnMon ot 

the services to cover areas outside that state or to provide service other thém puhlic 

telecommunications services will change the status of "domestic public 

telecommunications services" into "international public telecommunications servIces" or 

"specialized telecommunications services." 17 Consequently, In addition to the proces~ 

under Article XIVe c), the Party or Signatory concerned must follow coordination 

procedures under Article XIV (d) or (e). 

Any party or Signa tory has to start coordination "prior" to estahlishment, 

acquisition, or use of such separate systems.l8 As noted earlier, no fixed time IS 

16 See coordinatÏl n of INTERSPUTNIK system below. 

17 This is a common practice now where the type and geographlcal scope of the servlCC1o. of the 
existing system has been extended to meet speCifie needs of the users. 

18 This requirement may ueate confUSion conccrning the INTERSPUTNIK system If Its membcrs 
join INTELSAT. Two possibilities are enVlSaged. FilSt, the system will merge with the INTELSAT ~ystcm. 
ln this case, no coordination between the INTELSAT and Its new members wIll be needcd. Secondly. the 
former INTERSPUNIK members May still keep the system separale {rom the INTELSAT !>~tem. If lhl!> 
happens. lWO situations May anse. With regard to the former INTERSPUTNIK membcr~, no 
coordination is necessary as their system does not meet the critenan Wfuture sYl'tcmw

• But for other 
INTELSAT members who would like to use the INTERSPUTNIK system, they still must follow the 
coordinatIOn procedures. Cf. Nicolas M. Matte, Aerospace Law - TelecommUnicatIOns Sa/el/Ile (Toronto: 
Butterwonhs, 1982) at 130. 
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established, but taking into account the provision in Article XIV(f) of the Agreement, 

to avoid delay, the request for consultation should be given more th an six months before 

the estahiishment, acquisition, or use of such system. 19 

Coordination will be held between the Party or Signatory concerned with the 

Board of Governors. 20 The Party or Signa tory h~ .. a duty to provide information to 

the Board of Governors.21 The Agreement, however, does not elaborate the required 

information. In 1974, for the first time, the required information was elaborated by the 

Board of Governors.22 

The Board of Governors expresses its findings, in the form of recommendations, 

concerning technical and operational compatibility with the use of the radio frequency 

spectrum and orbital space by the existing or planned INTELSA T space segment. Since 

these are substantive matters, the Board of Governors will take decision by weighted 

votes, if it l'ails to get unanimity. From the use of the term "recommendations", it can 

oc mterpreted that once a recommendation < ~ given, it will result in a positive 

finding.23 If technical and operational incompatibility arises, it May be possible for the 

19 The date of commencement of these procedures shall be the date of receipt by the Director 
General of the mformation required and shall apply only to requests for formai coordinatlon. Sec in 
Article XIV Intersystem Coorduaation Procedures (Technical Compallbllity),INTELSAT Doc. no. BG-7-38E 
W/l(74 (Rev 1), Apnl 5, 1977, at 2. Unfortunately, concerning this lime element, no information is 
obtalDcd from the practlce of INTELSA T members. 

ZO INTELSA 1"s Intersystem Coordination Office is responsible for the technical work wilhin 
INTELSA1"s Executlve Organ. See supra, note 18, al 131. 

ZI The Board of Governors determmcs that all information shaH be furmshed to the Director 
General of INTELSAT. See supra. note 19, al 1. 

ZZ Sec Ibid. 

ZJ Sec Richard Colino, The INTELSA T Definlllve A"angements : Ushenng in A New Era m Satellrte 
TelecommUnicatIOns (Switzerland: European Broadcasting Union, 1973) at 94. 
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Board of Governors to set conditions in arder ta eliminate or rcduee the ineompatthility. 

In this regard, the party or signatory will have to adjust or change the technical 

characteristics of the proposed system. The foregoing is confirme;:d ln the;: guiddines 

established by the Board of Gove;:rnors, as follows :24 

With respect to separate facilities for domestic publIc tc!ccommul1Jcatlons 
services, the Board of Governors shall Issue Its findings ln the l'mm of 
recommendations regarding technical compatibility. If favorahle. the;: Dilector 
General shaH notiiy the appropnate officiais. In the event the Board nt 
Governors is unable ta make a favorable finding, the Board shallllcek ln rClIo)vc 
the difficulties in an appropriate manner. 

Nevertheless, in case the proposed system is technically incompatible and there IS no 

other way to eliminate or rcduce the incompatibility, the Board of Governors may make 

a negative finding. 

As already discussed in Chapter I, during the period ot the Interim 

Arrangements, techmcal criteria had been app:ied to determine the compatihility 

between the INTELSAT's systems and systems of its members. The;: reasonll for applying 

these criteria includc the following25 

1. The electronic frequency spectrum utilized by communications satellites ill a 
vital and limited international resource shared by ail nations; 

2. Satellites are potentially capable of interfering with each other, and each IS, 
in tum, susceptible to harmful interference from other sourcell of 
electromagnetic radiation; 

3. Communication satellites orbit in outer space, and the available number of 
orbital slots for geostationary satellites in outer space is limited; 

24 See supra, note 19, at 2. 

25 Definillve Arrangement.ç for INTELSAT,ICSC Doc. no. 28-40E W/9/67,29-9E W/ll/67,October 
3, 1967. These reasons are also the basis of coordination of satellites under the ITU Convention. Sec 
InternatIOnal TelecommUnicatIOn Convention-· NairobI, 1982 (Geneva: ITU. 1982). Article 33. 
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4. Satellite communications undertaken on a global seale ean result in high levels 
of cost savings in research, development, and production of faeilities, as weil 
as maximum flexibility of operational routing of traffle. 

For the guidance to issue the findings on technical and operational eompatibility, 

the Board of Governors has established guidelines, criteria, and procedures In 1974, with 

a revislOn m 1977.26 According to this report, any Party or Signatory requesting such 

coordination shall furnish information to the Director General of INTELSAT. 

Considerations of the information will be given during two steps, namely an early 

informai and, subsequently, a formai step. The Board also sets the time for both steps. 

The informaI coordination will begin as early as possible and preferably before the 

Advance Publication of Information by the IFRB. The formaI step will commence 

subsequent to the mformal consultation, but in advanee of the proposed establishment, 

acquisition, or use of the proposed system. Attachment No.1 to this report contains the 

Iist of the required information.27 

26 Supra, note 19. 

27 The requircd information is as follows : 

A. Informauon requested for early consultation and formai coordination. 

1. 
2. 
3. 

4. 
5. 

6. 

7. 

Sat~lhte location, including excursions in both longitude and latitude; 
Areas ln whlch earth stations will he localed; 
Factors which determine or bound the arc over which service can he provided, such as 
location of edge of arc earth stations, etc; 
Operating frequency bands; 
Satellite antenna radiation patterns for both receivmg and transmittlng senses; directions of 
malO area of antenna patterns or a map showing beam coverage; stability of beam pointing; 
Envelopes of the transmitting and receivmg radiation charactenstics of earth station 
amennas, for each antenna type and diameter used ID the system; 
M3Xlmum power density per Hz to he delivered to each antenna of the proposed satellite 
averaged over the worst 4 kHz band for carrier frequencies helow 15 GHz, and over the 
worst 1 MHz band above 15 GHz; 



As already mentioned, the Board of Governors will issue, with the assistance of 

the Director General findings regarding technical compatihility of the proposed system 

and the existing or planned INTELSAT space segment. 28 The INTELSAT Agreement 

does not define the meaning of "the planned INTELSAT system." Therdore, it leavcs 

the door open for INTELSAT Board of Governors to determine the meaning of "the 

planned system." 

2) Previous Coordinations 

8. Maximum power densny per kHz to be dehvered to the antenna of the proposed canh 
stations averaged as under 7 above, for cach type and dlamcter of the antcnna. 

9. Maximum single camer total power and the assoclatcd mlntmum bandWldth dchvercd to 
each antenna of the proposed satellite; 

10. Maximum single carrier total power and the assoclated mlmmum bandwldth dehvercd 10 

each antenna of the proposcd carth stations. for cach dlamctcr of anlcnna; 
11. MinImum equlvalent hnk noise temperalure of the carlh statIon rccclvmg 1>Yl'tcm~, for cach 

type and diameter of earth station antenna; 
12. Maximum transmission gam of the satellite link bctwcen the output tcrmmal1> of the ~atellite 

receivinJ; antenna and the output termmals of the rccetving carth ~tauon·!. anlenna, lm cach 
type and dlameter of recelvmg antenna, and for cach satelhte transmJl anlcnna hcam. 

B. Additional information that May be requestcd for formai coordmauon. 

13. Satellite reœlvmg system noise temperature, in each type of satellite rccclve bcam; 
14. Satellite transmltter power to he delivered 10 the satellite transmit antenna for cach type of 

carrier logether with a listing of ail modulation parameters, mcluding baseband, modulation 
method, modulation parameters, energy dispersal apphed, elc. 

15. Receiving system noISe temperature of eanh station, for cach type and dlamcter of amen na; 
16, Earth statIon e.i.r.p. assoclated Wlth eaclt type of lrarasmltled camer togclltcr wult a li~ttng 

of ail modulation parameters, for each type an" Olameter of carth station antenna, as weil 
as energy dispersal, ilS level and oontrol, If useo; 

17. E.i.r.p. of satellite beacon emlMions; 
18. Technlcal description and system paramf;ters of '.:ommand and telemelry embslons exccpt 

for coding data; 
19. Partial or complete carrier frequency plan including ail perunent transmlM,lon paramcter!t. 

Identity of associated earth statIOns, and types and diameter of carth station antennas. This 
inforrnauon n~ be furmshed w:1en necessary to effeet coordination or mdividual camcr!l. 

28 Article I(h) of the INTELSAT Agreement defines "space segment" as "the telccommumcauons 
satellites, and the tracktng, telemetry, command, control, monttonng and reJated faclhucs and equlpment 
requlred to support the operation these satellites". 
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So far, coordinations for domestic systems do not create a big problem. 

INTELSA T's members accept the rationales for technical compatibility as necessary to 

ensure an orderly, efficient, and economic use of the radio spectrum and orbital space. 

The tïr~t consultation was he Id in 1968-1969 with respect to the proposed 

Canadian domestic satellite communications system. This system was later known as 

TELESAT. In October 1969, the ICSC decided that the proposed .. ystem would be 

technically compatible with INTELSAT and that Canada had adhered to the 

recommended coordmation procedure.29 

Coordinations have also been taken concerning the following systems: 

- Canada (Anik-B); 

- Columbia (SATCOL 1 and 2); 

- Indonesia (P AlAP A-A and P ALAP A-B); and 

- the US (SATCOM and WESTAR). 

The coordination of Palapa-A satellite provided a lesson for INTELSA T to 

develop its technical criteria. Indonesian Signa tory informed the Board that its satellite 

would not cause interference in accordance with lTU coordination procedures.30 

However, INTELSAT believed the proposed system might subject INTELSAT satellites 

to an "un acceptable level of interference." ln this case, Indonesia sbowed its willingness 

to cooperate, in order to avoid a mutuai harmfui interference. Following tbis case, 

INTELSAT revised its technical criteria in 1977, as noted earHer. Tbe main reason for 

29 Sec in supra, note 18, at 132. 

30 Sec ~ichard R. Colino, "International Cooperation BelWeen Communications Satellite Systems: 
An Overview of Current Practices and Future Prospects" (1977) 5 Journal of Space Law 65 at 85 . 
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this revision is that, as held by sorne rnernbers of INTELSATs Board, the ITU 

procedures are inadequate "ta meet a11 the INTELSATs requirements.,,·"ll 

Cansequently, the revised criteria are more stringent than the ITU pmCt!dures set forth 

in the ITU Convention and the relevant Radio RegulatIons. These criteria, whlch arc 

designed ta prote ct the INTELSAT system, impose constramts in the estahlishment ot 

separate systems,32 particularly as spectrum and orbit resources becornc mcrcasmgly 

semee. 

A controvelsy arose concerning whether it was neeessary under Article XIV 10 

caardinate separate satellite systems of the INTELSAT members for experimental 

purposes. This question arose when France and Germany planncd the launch of an 

experimental satellIte Symphonie.33 The Board of Governors declded that 

expenmental satellite systems were not required ta be coordinated under the terms ot 

ArtIcle XIv.34 However, in the interests of INTELSAT and ail Parties and Signatones, 

the Board expected a11 Parties and Signatories ta effeet technical coordmatlon wlth 

INTELSAT of the experimental satellites which might interfere with the existing or 

planned INTELSATsystem. Therefore, the Board introduced a "voluntary coordination" 

for experimental satellites.35 Furthermore, the Board determined that an experimental 

31 ibid. 

32 Rarn S. Jakhu, "Sorne Legal Aspects of Commercialisation of Telecommunications Satellltcs" 
(1991) (unpublished) at 8. 

33 See dctall in ibul. al 132-3. 

34 See Letter of the /Nector Genoal to Ali Parms 10 the Agrtemelll and Ali SlgntllOnes 10 the Opera/mg 
Agreement of INTELSAT. INTELSAT Doc. no. BG·7·38E Wlln4, February 15. 1974. 

35 See supra, nOle 18, at 132. 
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satellite which is used or planned for operational commercial traffic at a later date is 

fully subJect to the coordination procedures under Article XIV of the INTELSAT 

Agreement.36 These voluntary, technical coordinations have been followed by the 

European Space Agency countries for their Orbital Test Satellites and by Italy for its 

SIRIO satellites.37 

b. International Public telecommuoications Services 

1) Procedures and Criteria 

Article XIVe d) of the INTELSAT Agreement provides: 

Ta the extent that any Party or Signatory or persan within the jurisdiction of a 
Party intends individually or jointly to establish, acquire or utilize space segment 
facilities separate from the INTELSAT space segment facilities to meet its 
international public telecommunications services requirements, such Party or 
Signatory, prior ta the establishment, acquisition or utilization of such facilities, 
shaH furnish ail relevant information to and shaH consult with the Assembly of 
Parties, through the Board of Governors, to ensure technical compatibility of 
such facilities and their operation with the use of the radio spectrum and orbital 
space by the existing or planned INTELSAT spa ce segment and to avoid 
significant economic harm to the global system of INTELSAT. Upon such 
consultation, the Assembly of Parties, taking into account the advice of the Board 
of Governors, shaH express, in the form of recommendations, its findings 
regarding the considerations set out in this paragraph, and further regarding the 
assurance that the provision or utilization of such facilities shaH not prejudice the 
establishment of direct telecommunications links through the INTELSAT space 
segment among aH the participants. 

36 Supra. nOIe 34. 

37 Supra. nOIe 30 al 80. 
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The origin of this provision goes back tG the dcbate over the concept of a single 

global system. Accordingly, this provision is a compromise bt:tween the supporters '11' a 

single global system and those in favor of separate reglonal systems. A cardul look al 

the provisIOn will not find any refernce ta a regional system. The provIsion only refcrs 

to "international public telecommunications services", which is much wider than "regional 

services." It is not clear why there is no reference ta "regional servlcc!l," despitc the hot 

debate preceding the drafting of this provision.38 

The above-mentioned provIsion allows the possibility for any party, signatory, or 

person within the Jurisdiction of a party ta establish, acquire, or utihze separate ~ystems 

for international public telecommunicatlons services. They can do Il mdividually or 

jointly. As discussed wlth respect ta domestic systems, the expression "persons within the 

jurisdiction of a party" will caver individuals or private corporations who or whlch intend 

to establish, acqUlre, or use that system. It is interesting to see, dcsplte the hot ùebatcs 

on the provision of international public telecommnication services, the Agreement ibelf 

has already envisaged the possibility for private entities to establish their own systems. 

Sorne provisions are similar to the ones for a domestic system. Only a Party or 

38 Commenting on the argument that the term "international" cxclude.; "rcglonal servlcc!>: the 
Duector General asserted that 

... the legislative history of the Agreement makes it evident that there i!) Iittlc ba..,I!) for thls 
argument. Whlle earher versions of the Agreements had containcd refcrcncc.-. to ftrcglonal 
telecommunkations services" the final version replaced aU such refercnccs wlth the phra..,c 
"internatIonal aerviccs," thereby makmg a distinction only betwcen mternatlOnal and domcMlc 
services; the clear intention was to include regional seMces wlthm the broader relerenc.c tn 
international services. 

Amcle XW(d) Consultation Concenung Potential Economie Harm to INTELSAT by the Planned European 
CommunicatIOns Salel/ue System, INTELSAT Doc. no. BG-52·41E W/9/82, August 20, 1982, at 9. 
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Signatory may request coordination. Consistent with this limitation, the duty to consult 

only applies to INTELSAT members. Coordination must take place before the 

estahlishment, acquisition, or use of such facilities. Similarly, the proposed system will 

he coordmated with the existing or planned INTELSAT system. As in the case of a 

domestic satellite system, no distinction is made concerning the permanent and 

temporary use of the proposed system.39 

Unlike coordination for domestic systems, coordination for public 

telecommunications services shall be held between the respective Party or Signa tory and 

the A'isembly of Parties, through the Board of Governors. In addition, unlike Article 

XIV( c), Article XIV( d) explicitly requires such Party or Signatory to "furnish ail relevant 

information." During the coordination, discussions will be held with the Party or 

Signatory requesting the coordination with a view to achieving the necessary 

clarifications and/or resolutions of any potential problems.40 The Assembly, taking into 

account the advice of the Board of Govemors, shaH express its findings in the form of 

recommendations. 

The requirements for international public tetecommunications services are more 

stringent than the ones for domestic system. The proposed system must meet the 

following requirements : 

- The proposed system must be technically and operationally compatible with the 

existing and planned space segment of INTELSAT; 

39 Rcœntly. the A\sembly of Parties made significant decisions in tbe cases of unexpected and urgent 
nced to use separate systems. such as for dasaster or emergency communicalions. Sec, below, al 106. 

40 Supra. note 19 al 1 (particularly wilh respect 10 lechnical compatibdity). 
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- The proposed system must not cause "significant econllmic harm" to the glohal system 

of INTELSAT: 

- The proposed system shaH not prejudice the establisment of direct telecommunicauon 

links through the INTELSAT space segment among ail the partictpants. 

These requirements are discussed in detail, below. 

a) Tecbnical and Operational Compatibility 

The sa me procedure and criteria for a domestic system applies to mternatlonal 

public telecommunications services.41 The only difference relate,Ii to the role of the 

Board of Governors. With respect to separate satellites for International puhllc 

telecommunications, the Board wou Id advise the ~sembly ot Parties as tn the techmcal 

compatibility of the proposed system, so that the Assembly of Parties may Is~ue its 

findings.42 

b) Significant Economie Harm 

The origin of this requirement also can be traced back to the debate over the 

concept of "a single global system". Realizing that its attempt to maimain INTELSAT 

as the only provider of telecommunication services could not capture support t'rom the 

41 Ibid. 

42 Ibid.; INTELSAT Agreement, Article XIV(d). 
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majority of States, the U .S. made a compromise by proposing the concept of "economic 

harm." This propmal was embodied in a draft Article XIV which required the member 

tn con!\ult the A!\scmbly through the BOard to ensure technical compatibiJity with, and 

avoid economic harm to, the INTELSAT space segment.43 The rationale for this 

requirement I!\ that the separate system shaH not compete with INTELSAT.44 

Thercfore, the partle!\ to the compromise did not envisage that the separa te regional 

systems would offer service along INTELSAT routes.45 

The question arose about the degree of economic harm which would be 

intolerable to the INTELSAT space segment. The V.S. originally objected ta any 

qualifying objectives, whereas many states proposed the use of the terrn "substantial" to 

qualify the degrcc of economic harm not permitted.46 As the negotiations continued, 

more ~tates began ta favor the use of a qualification. At the suggestion of New Zealand, 

the word "significant" was substituted for the ward "substantial" as a qualification for the 

degree of economic harm ta be considered by the Assembly of Parties in making 

recommendatlOns.47 This change, then, was included in Article XIV(d) of the 

43 Supra. note 23 al 93. 

44 The Representative of Japan asserted that "separa te reglOnal public communications services would 
be acceptable if they dld not compcte with the global INTELSAT system." See INTELSAT Travaux 
PreparatOIres Com I/SR/5 al 6. as cued in IrwlD B. Schwartz, "Pirates or Pioncers I.n Orblt ? Pnvate 
International Commumcations satellite Systems and Arucle XIV(d) of INTELSAT Agreement" (1986) 
IX Boston College Inlemallonal and Comparative Law Revlew 199 at 206, fn. 64. 

45 IbId. at 206. 

46 The U .S. c1carly expectcd that INTELSAT would apply a more stringent requirement. For contrary 
opimons, see PC(1ll)/54 as Clted ID supra, note 23, at 93. 

47 !buJ. 



1 73 

INTELSAT Agreement. 

Despite the acceptance of the term "significant economic harm" in the 

Agreement, its practical meaning did not really become clear during the negotiauons. 

Also, the INTELSAT Agreement does not contain a definition of this term. As discusseù 

in Chapter l, the single system concept was refined ta include a glohal system that mulù 

be complemented by separate regional systems. With the increasmg developmcllt of 

satellite communications, this concept becomes blurred and its practical meaning necds 

clarification. 

The Board of Governors adopted procedures for implementation of Article XIV 

(ct) requirements concerning significant economic harm.48 The Party or Signatory 

requesting consultation shaH furnish ail relevant information to the Dlrector General, 

including the following :49 

1. Expected date of commencement of operation and expected duratIon of 
operations of the separate space segment facilities; 

2. Types of international public teleeommunications services to be providcd and 
coverage zonees) of the separate space segment facilities; 

3. Other INTELSAT Panies or Signatories or other entities ta utihze the 
separate faeilities; 

4. Identification of aIl existing or projected international publIc 
telecommunications traffic or service ta be provided by the separatt: satellite 
system for the period specified in item 1. Included should be the identification 
of any sueh traffie or service presently contained in the INTELSA T Traffic 
data Base for the same period. 

48 Inter system CoordmatlOn Procedures: Proposed Procedures for ImplementatIOn of Article XIV(d) 
RequiremenlS Concemmg Slgmflcanl Econonuc Harm, INTELSAT Doc. no. BG-5-43E Cl/tO(73 (rcv. 1), 
April 5, 1977. 

49 Ibid. al 2. 

• 
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ln a~sessing the economic impact, the Board will use, as principal indicators, the 

impact on proJected INTELSAT space segment costs and utilization charges, 

INTEI. ... C;;AT plannmg and operatIOns, and the resulting impact on the Signa tories' 

inveMments.50 SpeclfIcally, this impact will be measured by comparing the level of 

proJected INTELSAT co~ts and utilization charges if the service reqUlrements are met 

by eXlsting or planned INTELSAT facilities.51 INTELSAT shaH also consider the 

extent to whlch Signa tories not participatmg in the separate satellite system will have 

their investment shares increased as a consequence of international public 

telecommunicatIOns traffic or semces, which might otherwise have been provided by 

INTELSAT, bemg provlded by a separate satellite system. This ~ill include assessment 

of immediate and long·term addition al capital payments, based on eXIsting and planned 

INTELSAT faCllities, required by Signatories. These tests, however, are not exhaustive 

sinee the Board can decide that other factors for assessing economic harm may be 

relevant on a case-by-case basis.52 

The Board of Governors will apply the abo t entioned test and advise the 

Assembly of Parties of its findings. The Board will be assl. ted by the Director General 

who will analyze and report ta the Board the estimated economic etfects on INTELSAT 

of any proposed separate system, based on the information obtained from the Party or 

50 IbId. Thcsc tests IOdlcate that the primary mechanism to determme the existence of "sigmficant 
cconomlc harm" IS through the diversion of oommunication semces {rom the INTELSAT facllities. 

51 Ibid. 

52 Ibid. at 3. 
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Signatory responsible.S3 In the event the Director General fmds that there would he 

economic harm to the global system of INTELSAT, ht! wIll include m hlS reports any 

recommendations that he considers appropriate, mduding recommendatlon~ on hnw 

such economic harm could be aVOIded and the néllUrc of <lny dlscu~slon~ whlch he may 

consider to be de~irable.54 As this matter is a substantive one, the Board will takt: 

decision bya weighted vote. To adopt a recommendatIon In the A~~emhly of Parties, a 

two-thirds majonty of the votes of the parties present and young IS reqUired. 

The above guidelines set up by the Board, however, do not provlde a satl~lactory 

solution 10 the questIon as 10 when econormc harm IS "~ignIticant." A look at prevlou~ 

decisions of INTELSAT under Article XIVe d) IS necessary, ~o a!. to come to know how 

INTELSAT has Implemented this test.55 

c) Prejudice to Direct Telecommunications Links 

Like the other two requirements, there is no definitlon ot thi!. requirement In the 

INTELSAT Agreements. This test was Ilot given enough attention untll the Board of 

Governors received a legal memorandum in 1984 trom INTELSA T's Dm:ctor General 

53 INTELSAT Agreement, Paragraph 17, Anncx A 

541ntersystem Coordmatlon procedures,' Proposed Procedures for ImplementatIOn of Article XWfd) 
ReqUirements Concermng Slgmficant Economie harm, INTELSAT Doc no. BG-28-63E M/6n7, June 29, 
1977, at 3. 

55 See discussions on previous coordmauons, below. 
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regardmg direct communication links.56 The question which anses was about the 

practical meaning of this requirement. The Lelve Memorandum raised two basic Issues: 

first, what type~ of "direct telecommumcation links" are intended to be plotected ? and 

secondly, what types of "prejudice" are prohibited ?57 

The Original clause was mtroduced by the Japanese delegation dUrlng the debate 

herore the Plenipotentiary Conference ln March 1969 as ta whether reglOnal satellite 

systems separate trom the INTELSAT system should be permitted. The Japanese 

delegate stated that58 

[Any] total demal of regional satellite system (sic) may be interpœted as bemg 
contrary to the spirit of freedom of use of outer space by ail nations as provided 
for in the Outer Space Treaty. However, we have to recognize, as already 
recogmzed hy a number of speakers, that the emergence of many regional 
systems in the field of public telecommunication ~ervices will hamper tlze direct 
telecommullicaliolZ belween such region..s and be comrary la the objective of global 
leiecommullication system as envisaged by the INTELSAT organizalioll. 

Taking mto consideration these two contlicting factors, my delegatlOn is of the 
view that the reglonal systems in the field of public telecommunication shall also 
he permitted insolar as they do nol compete wüh Ihe global INTELSAT system. 
(italics added.) 

Furthermore, Japan also described three general principles for establishing 

separate reglonal Sy:ilcni:;. F;r3t, such a system would have to be supported by countries 

56 This mcmorandum was prcparcd by the INTELSATs Legal Advlsor, DaVId M. Leive. Legal 
Memorandum,' Scope of the Article XIV(d) Assw:ance Concemmg "Dll'ect Telecommunlcations Lmks, 
Attachrncnt no. 1 to INTELSAT Doc. no. BG-60-61E W/9/84, August 15, 1984 (hercmafter the "Lcive 
Mcrnorand urn "). 

57[ b,d. al 3. 

58 Corn. I!35 as citcd in ibid. at 2. 



• 

77 

of the region having common communications interests. Second. there should not he 

technical interference with the INTELSAT system. Third. "sudz system .\Jwuld 1101 prt.'relll 

tlze direct communication by l/te member stales of such regiol1 with tilt' \telles of other 

regioflS througl! (Ihe) INTELSAT global S)'Slem"(ltahc~ added).5'J ln the sewnd 

document, Japan repeated that one factor ta he taken into aCl:ount wm. that " the 

provision of such satellite shaH '" not prevent the establt!)hment ot the direct 

communication lInk through the INTELSAT space segment amo/lg ail pllricipalll.\ ... ,,(11) 

This phrase was included in Article XIV(d) of the INTELSAT Agreement with the worù 

"preJudice" substitutmg the ward "prevent".61 

Considering the travaux preparatoires of this requirement, ~everal Jntcrpretatl()n~ 

are available wlth regard to the question of what types of "direct links" are covered. The 

Leive Memorandum asserted that, at a mimmum, the provision mean~ that a ~eparate 

regional system should not be used to prejudice the estahllshment ot direct hnk" VIa 

. h' INTELSAT between a user of that separate system and other~ llut~lde the ~yMem. ~ 

However, the phrase "among aH participants" covers at lea~t two aùdltlonal 

interpretations, i.e., direct lInks via INTELSAT among INTELSAT partlclpant~ who are 

also users of the same separate system are to be prc1Ierved as an alternative to that 

separate system, and the wording cavers "prejudice" to direct links Via INTELSAT 

S91bui 

60 Corn. 1/74, 13 March 1969, as citcd ln lbui at 3. Compared wlth the fir~t proposai, whlch rocu!.~cd 
more on inter-reglOnal traffie, this second proposai containcd a more gcncral form. No explanauon of 
thl~ change appcars ln the record. 

61 The reason for substitution does not appear in the record. Ibid . 

62 IbId. at 4. 
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among INTELSAT participants who would not be part of the proposed separate 

Regardmg the forms of "prejudice" which are prohibited, the Leive Memorandum 

states as follows :64 

... [I]t is evident that the clause was not directed primarily at prevention of 
technical Interference with INTELSAT direct links. 

On the other hand, the early drafts of Article XIV(d) (if .dmg the Japanese 
proposaI) did not contam a specific reference ta aVOldance of economic harm. 
Thus, the "direct links" test probably began m part as a form of "economic harm" 
test. 

The "prejudice" could take a number of forms. (A] separate system could 
"prejudice" the e~tablishment or continued viability of dIrect links via INTELSAT 
by making It necessary for the users of the separate system ta go through that 
system to reach the INTELSAT system .... These actIOns mlght not result in 
significant economic harm to INTELSAT since the traffic would eventually reach 
the INTELSAT system for further transmissIOn but they would c1early "preJudIce" 
the establishment of dIrect links connecting states wnhin the reglon and the re!!t 
of the world. 

The word "prcjudlcl''' Implies that a system which caused a far lesser degree of 
harm would not receive Assembly support -- that a separate system whlch merely 
hampered, inJured or damaged INTElLA T's abihty ta provide direct links or any 
partici pant's abihty ta access cr use those hnk.:: would not be endorsed. A 
separate system whlch resulted in making it more expensive or more difficult, 
though not Impossible, for a participant ta acquire and use a dIrect hnk via 
INTELSAT could be sa id to "prejudice" that hnk. 

As reflected in the travaux preparatoires and the Leive Memorandum, this 

requirement was intended ta prote et universal connectivity, the primary goal of 

63 Ibid. 

64 IbId. at 5-6 . 
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INTELSAT as a global system.65 It complements the other !wo requiremcnts hy 

focussing, not Just on the protection of the spaCt! segment or the system. hut al:,o on the 

protection of the nghts of each particIpant to communtcate with any other. A., the Levy 

Memorandum concluded, Article XIV(d) coordinawm procedure!> !thoulll lI1c1ude .ln 

analysis ot the possIble negative effects thut a proposed separatt! sy!ltem could have on 

the economlc. techmcal, and operational ablhty of ail INTELSAT part\(:lpant~ to 

communtcate directly wah each other through the INTELSAT !tyMem.Nl The prohlerm 

wlth thlS requirement IS that It may overlap wlth the te:,t nt "!tlgmticant economlc 

harm.',67 It mlght also be the reasan why, belore 1984, nelther the Board nm the 

Assembly had ever dlrectly addressed the question ot systems whlch woukl "prejudice" 

the establi~hment of direct lmks to ail partIcipants in the sy!ttem. de~plte the apparently 

routine Inclusion of this language in the wntten findlOg~ under ArtIcle XIV(d).hX Even 

after the Lelve memorandum, as will be shown ln the practlce ot coordInatIOn 

procedures, this requirement was not given ~ufflcient attention. 

65 Tbld. at 1. 

66 Ibul. at 9. 

67 The Lelve Memorandum recogmzed thls posslbllity as follows : 

... [T]he mclusion 10 the final ver~lOn of Article XIV(d) of the specifie requlrernent that ".,lgmfIcant 
econOffilC harm" to INTELSAT be avolded along with the techntcal compatlbllIty' and "preJudlcc ln 

direct links" tests shows that three dlfferent, though perhtlps to sorne extent overlappmg, crItena wcre 
necded. (halles added.) 

IbId. at 6. 

68 "Mr. Colino's Responses 10 Additional Questtons Submittc.d for the Record", InternatIOnal 
CommumcatlOn and IllflJrmatron Policy, Heann!,S before the Subcommlttcc on Arms Control, Oceans, 
International OperatIons and Environment of the Committee on Foreign Relations, Umted StatCll Sena te, 
October 19 and 31, 1983, S. HRG. 98-483 at 197. 
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2) Previous Coordinations 

.1\., already discussed, with respect to the proposed system for international public 

telecommumcatlon services, three tests are applied. In the coordination decislOns given 

until 19H4, the techmcal compaubihty test, a~ in the case of domestlc satellites. did not 

create ~cn()u~ problcm~. Similarly. although the Assembly always states Its fmdings with 

regard 10 the "direct telecommunicatlon links" test, no serious problems arose from the 

application of thls test. Controversy arose, however, concerning the "slgnificant 

cconomic" test. 

Until 1982, a number of decisions involving the proposed systems, set forth 

hclow, were taken by the Assembly of Parties. These decisions involved the following 

pmposed ~ystems: 

a) The MARISAT Satellite Systems 

In December 1973, the First INTELSAT Assembly of Parties decided to 

recommend the following findings regarding the MARISAT Atlantic and Pacific 

Nl!tworks :69 

(a) no unacceptable interference will occur between the proposed United States 
maritime satellite system and the INTELSAT system; 

(b) while the economic impact on INTELSAT of the proposed United States 

69 INTELSAT Doc. AP-l-S, as ciled ln Technical Reconsultation for the MARlSAT Satelire System 
under Article XW(d) , INTELSAT Doc. no. BG-52-19E W/9/82. BOtr-43-lOE W/8/82. August 19. 1982, 
al 1. 
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maritime satellite systems ... cannot be assessed wnh any precision m the 
absence of any firm plans as 10 how. when. and at what charge INTEL."iA T 
would itself provlde a maritime satellite servIce. no ~igniflcant economlc harm 
to the INTELSAT system need he expected: and 

c) the provision and utthzatton of such factlittes will not preJulhce the 
establishment of direct telecommunication Itnk~ through the INTELSAT ~pace 
segment among ail the participants; 

The operation of both networks were expected to end m 1<)7<). ln IlJ7h, 

roordinatlon was concIuded at the Second Assembly of Parties wlth a tavorahle tllltltllg 

for the thlrd MARISAT network, I.e. the MARISAT Indtan network. The tcehlllca\ 

parameters were the same as those tor the prevlously coordmated Paelhe antl AtlantIC 

Networks. but its end-of-Iife was proJected to be the end ot \lJloH. The A!\~cmhly of 

Parties extended this date to cover the two prevlOusly coordmated MARISAT nt·twork~. 

as well.70 

On February 5, 1982. the United States Signatory indicated that the MARISAT 

space segment was to be leased to the INMARSAT organizatlon.71 Thl~ extenLicti u~c 

of MARISAT would serve as an intenrn solution until ~uthclcnt capaclty hccome~ 

available on MARECS and INTELSAT V-MCS satelllte!t. BaseLi on the exammation ot 

70 lNTELSAT Doc. no. AP-2-11. as clled 10 ,bld. at 3. Aiso 10 Fzndmgs afthe Al\embly oJ P<lrtle\ !Vith 
Respect 10 Coordmallon Conducled under Article XIV(d) of the INTELSAT Agreement, INTEL.5AT Doc 
no. BG-60-6YE W/9/84, AppendlX A. August 22, 1984, at 2. 

71 PrevlOusly, INMARSAT had leased capaclty on MAREeS and INTELSAT V-MeS .,atcllltc1>. 
INTELSAT added mantIme capablhty (MCS) to the last ftve of the INTELSAT V !\cnc!\ (F-5 lhrough 
F-9). On March 9, 1981, INTELSAT leased three MCS lO lNMARSAT wHh opuon lO Ica ... c a founh 
MCS, If avallable. This option was exerciscd by IN MARSAT. The 100ual avallablhty datc~ of the flr1>t 
MCS ended December 31, 1982, whlle the second and thlrd on Decembcr 31,1983 Thc c!>umatcd Inlual 
availablhty date for the fourth MCS, jf avallable, was betwecn mld-1984 and mld-1985. Sec ArtLcle XlV(d) 
Coordinatlon Concemmg Potential Economie Harm 10 INTELSA T by Use of the US MAR/SA T Sy.\tem hy 
INMARSAT, INTELSAT Doc. no. flG-52-38E W/9/82, August 20, 1982, at 1. 
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the statements and agreements given by the U.S. Signatory, the Director General 

concluded that the operation of MARISAT networks by INMARSAT would not result 

in the mtroduction of excess interference to the INTELSAT system du ring the operation 

of tlle INTELSAT V generation of satellite networks.72 Therefore, the proposed use 

was rcgarded a!l techmcally compatible with the INTELSAT system. 

The Director General also recommended that the Board of Governors tender 

advlce to the A'isembly of Parties that the use of the MARISAT system to encompass 

use of the MARISA T space segment by INMARSA T would not result in sigmficant 

economlc harm 10 INTELSAT.73 The extended use of MARISAT beyond 1981 for the 

penod stated m the request was an interim measure to provide sufficient capacity to 

INMARSAT unul sufficient capa city became available on MAREeS and INTELSAT 

V satellites. Therefore, it would not have hindered INTELSA T's commercial lease 

agreement wlth INMARSAT and would not have been a cause of significant economic 

harm to the global system of INTELSAT.74 

b) The European Communications Satellite (ECS) Network 

The proposed ECS system would be integrated into the intra-European terrestrial 

72 Ibid. al 9. 

73 Supra, note 69 al 2. Also Report by the Board of Govemors to the Seventh Assembly of Parties 
Pursutlnt 10 Arncle XW(d) Conceming the Use of the U.S. MARISAT System by INMARSAT, INTELSAT 
Doc. no. AP-7-21E W/1O/82, Addendum no. l, October 1, 1982, at 1-6. 

74 IbId. al 2. 
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international publIc teleeomrnunIeations network and would handle a part of the 

telephony, tekgraphy. telex, and data traffic between sorne of the main mternatlonal 

traffie eenters of the pamcipatmg countnes In the mtenrn-EUTELSA T.75 Thc !>y~tem 

could also handle sorne of the televislon trafflc between rnernoers ot the European 

Broadcasting Union (EBU). The operatIOilal penod of the system I~ trom carly 19HJ to 

1993. 

On the basls of specifie mformation and undertakings, the Board declded 10 

advise the Assemhly of PartIes that the proposed primary network ot the ECS !>y~tcm 

and its operation was technically compatible with INTELSAT and would not prcJudlcc 

the establIshment of dIrect telecommunications link~ through the INTELSAT !>pacc 

segment among ail the participants.76 

With respect to the economic impact of the ECS pnmary network lIpon 

INTELSAT. it was demonstrated to the Board that intra-European tclecommumcatlons 

traffic is, with few exceptions. carried over a highly-developed terreMnal network; the 

circuits to be carried by ECS wou Id, in the absence of ECS, have heen carried hy the 

European terrestrial network, and not by INTELSAT. The ECS system de~crtbed herc 

is a subsidized carrier, not an independent and self-supported carrier. The TV trattle 

to be carried by ECS would represent a 1055 of revenue to INTELSAT 01 about $ 0.5 

7S Report of the Board of Govemors to the Assemb/y of PartIes Pursuant to Article XIV(d) Concemmg 
Coordination of the European Communications Satellite System,lNTELSAT Doc. no. APA-7E M/4n9, 
BG-37-54E W!3n9, March 16, 1979, at 2. The participaung countnes are Austna, Belglum, Cypru~, 
Denmark, Fmland, France, Federal Repubhc of Germany, Greecc, Iccland, Ircland, Italy, Luxembourg, 
Monaco, the Netherlands, Norway, Portugal, Spam, Sweden, Switzerland, Turkcy, Unlled Kmgdom, and 
YugoslaVla. See Part A of Attachment 1 ln ibId. 

76 IbuJ. al 5. 
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million in 1983. Based on this information and assessment, the Board decided to advise 

the Assembly of Parties that the proposed ECS system would not cause significant 

economlc harm to the global system of INTELSAT.77 

On June 12, 1980, the French Signa tory, on behalf of the ECS Council of the 

Interim EUTELSAT Organizatiun, requested the initiation of Article XIV(d) of the 

EUTELSAT 1-2 network.78 The coordination of this network obtained a positive 

recommendation smce the EUTELSAT 1-2 network would be operated as an m-orbit 

spare to the ECS primary network and it would be operated in accordance with the 

sa me technical parameters and operational procedures for the primary network, should 

its active use become necessary.19 

U nhke its earlier statement, in the letters dated November 26, 1981. and May 17, 

1982, the French Signatory explained the planned developments of the ECS system.80 

The extenslOn of the system included the use of the spare capacity in the EUTELSAT 

1-2 satellites 10 provide television-type transmissions to me et domestic and regional 

requirements at the European level.81 Although it is not possible ta estimate accurate 

77 IbId. at 7. 

78 Amcle XIV(d) Consu/latron/or the EUTELSAT 1-2 (Spare) Network of the ECS System, INTELSAT 
Doc. no. BG-43-17E W/9!80, August 22, 1980, at 1. 

79 The EUTELSAT 1-2 satellite would be used only in the event of fallure of the operational 
!latcllite. The French slgnatory mformed the Duector General that the satellite was not planned to route 
addiuonal traffle vIa the spare satellite. tbul. al 3. 

80 Amc/e XW(d) Consu/tatlOn Concemmg PotentUJ/ Econom/C Harm to INTELSAT by the Planned 
European CommunicatIOns Satellite System, INTELSAT Doc. no. BG-52-4lE W/9/82, August 20, 1982, 
at l. 

81 Controversy arose about the number of the satellites. The Direetor General of INTELSAT learned 
from public reports that five flight models of the first generation of ECS were, at that time, under 
procurcmcnt. He abo rcad a rcccnt report of EUTELSAT, stating that the organization was negouaung 



utilization, the Signatory emphasized that the mél'<lmUm amount of spare capaelly that 

could be made avallable to Intenm EUTELSAT Signatorkll on a pre-emptihk hallis tm 

occaslonal or full-tlme service was not expected to exceed a total ot !>IX 14/11 GHz 

transponders. In addition, It was stated that the amount ot televislon trattle envisaged 

was not large and In any ca!)e would not be additlonal traffie for INTELSAT Il the ~pare 

capacity on the EUTELSAT satellites were not ta be used.K! 

The extensIOn of the ECS system included the add\t1on ot two transpomkrll ln 

the EUTELSAT 1 and I-2 networks, and the use of a portion of the avallahlc capactty 

in the 14 - 14.25 GHz and 12.5 - 12.75 GHz bands in the national French TELECOM 

1 satellites. This expansion was intended for the purpose of enhanœd puhllc 

telecommunication services between European countries. Unlike previous coordinatJ<m, 

information was also given concerning additional use of a portion of aVéulahlc spare 

capacity in the EUTELSAT 1 and 1-2 networks for emergency restoration ut terrestnal 

circuits in contingency situations, and for domestic and regional televlslOn transmi!>slons 

at the European level. 

Understandably, the Director General commented that the coordinatIOn of thls 

plan "would appear to mark a major change from the description of the ECS system 

which was provided ta the Board in 1979 by the participants in that system."lU The 

for three satellites in orbit, with one available as spare and two in service. Meanwhlle, the French 
Signatory informed that the EUTELSAT 1 and 1-2 satellites would be launchcd ir. Jale 1982 and mld-
1983, wilh the other ECI) satellite units under construction to be mcd for replacmg the two m·orlm Ufill:o. 

to ensure contumty of the initial space segment over a ten-year period. Ibid. al 3-4. 

82 Ibui. at 2. 

83 Ibui. at 4. 
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plan retlected that the economic prospects for satellite operation in Europe had 

improved and that the ECS system was expected to be! vIable in its own nght, mstead 

of being a subsldlzed ~'arrier of traffic that would otherwise not be trasmitted by satellite. 

Therefore, the Dm::ctor General was concerned that if the international services within 

Europe were to bt: carned by another system, the market left ta INTELSAT would be 

considerahly redueed. 

From the foregoing, it was clear that in the present coordination INTELSAT had 

difficulty declding whether significant economic harm to INTELSAT would be caused 

by the extended ECS system. The Director General believed that thf! absence from a 

Traffic Data Base, or a possible short-term difference in date of avallabllity, were not 

grounds for concl.uding that economic harm was not caused. In his conclusion, the 

Director General sald that he "does not feel that they are suffIcient ta support a finding 

by him that the proposed extension of the European Satellite System would not cause 

significant economic harm to INTELSAT.,,84 From this opinion, it appears the 

Director General conc1uded that the proposed system would cause si;gnificant economic 

harm. 

The lack of c1ear guidance for the "significant economic harm" lest and political 

pressure c1early complicated the matter. Due to strong pressures l'rom the European 

countries participating in the consultation, the Assembly of Parties finally decided to 

express a favorable finding.85 In ils consideration, the the Board advised the Assembly 

84 lblli. at 10. 

85 INTELSAT Doc. no. AP-7-24 and addendum no. 1, as cited in Findings of the Asscmbly of Parties, 
supra, note 70. al 10-11. 
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that the proposed use did not consitute "significant economic harm", slm:e the dcfimtlon 

and development of INTELSA T's rok in the provision of business services werc sull 

being determined, and wÎth the five year or so lead time it will take tu provide a ~ultahle 

planned space segment for the provision of such service."&> Regarding the usc ot spare 

capacity in the EUTELSAT system, the proposed use would not call~c ~ignitÎl:ant 

economic harm, since the traffie would not be routed on INTELSAT satclhtclI, the 

demand for regional television service was not expected to be large. and due tn the 

current and cnntemplated growth of direct broadcast satellite televlsion networks In 

Europe, the EUTELSAT solution for television service could only he marginal or 

temporary.87 

c) PALAPA 

This system belongs to Indonesia. Originally, it was intended for dome~tic usc. 

Upon the request of ASEAN Countries, namely Indonesla, MalaYSia, Philippmes, 

Singapore and Thailand, formai consultations concerning the PALAP A-A and PAL!\PA-

B Satellite systems under Article XIV(d) were held. The PALAPA-B system 15 the 

second generation of a telecommunications satellite system, referred tn as PALAPA-A, 

which had been coordinated by Indonesia under Article XIV(c) of the INTELSAT 

86 Report by the Board of Governors to the Seventh Assembly of Pames Pursuant 10 Amcle XJV(d) 
Concemmg the Planned Use of the European CommUnicatIOns Satellite System, INTELSAT Doc. no. AP-7-
24E W/lOf82, Addendum no. l, October 1, 1982. at 8. 

87 Ibid. at 11. 
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Agreement. 

Unlike coordination of other separate systems, various technical proh\ems 

occurred between PALAPA-B and the INTELSAT systems,AA A series of meetings 

were held between INTELSAT and representatives of Indonesia to solve these 

problems, resulting in specifie measures ta be taken to ensure compatibility. In the end, 

the Assembly of Parties decided that the PALAPA-B and the proposed Palapa-3, 4 and 

5 networks were teehnieally compatible with the use of the radio trequency spectrum 

and orbital space by the existing or planned INTELSAT space segment. 

According to the Board of Governors, the PALAPA-B system would not cause 

signifieant eeonomic harm to the global system of INTELSAT since the traffic carried 

by the PALAP A-B sj'stem would be eonfined to traffie originating or terminating in 

remote locations in the participating countries.89 In the absence of the proposcd 

P ALAP A-B system, it is unlikely that any significant proportion of the small volume of 

international traffie that the system will carry would flow on the INTELSAT system in 

the foreseeable future. 

The international traffie carried by the P ALAP A-A satellites wou Id have the 

88 Report of the Board of Govemors to the Assembly of Parties Pursuant 10 Article XW(d) Concemmg 
Coordination of the PALAPA-B Satellite System, INTELSAT Doc. no. AP-4-8E M/4n9; BG-37-S3E 
W!3n9, March 16,1979, at4. 

89 Ibid. al 5. The partieipating countries are Indonesia, MalaYSIa, PhilIppInes, Smgaporc, and 
Tbailand. In the informai consultations, the Assembly of Parues took mto account the cumulallvc cffcet 
of the Proposed PALAPAsystem for ASEAN news service, but this ooncern dld nol appcar ID a formai 
document. Sec Walter Hinchman Associates, Inc., Significant Economlc Harm, INTELSAT Doc. no. BG· 
6O-63E W /9/84, Attachment no. 1, August 15, 1984, at 10. 
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same characteristics as those carried by the PALAPA-B system.90 Based on the advice 

of the Board of Governors, the Assembly of Parties concluded that the PALAPA-A 

networks would not cause significant economic harm to the global system of 

INTELSAT. 

d) ARABSAT 

The Arab Communications Satellite (ARABSAT) system would provide to the 

ARABSA T members both domestic satellite services and communications services 

between them.91 In addition to international public telecommunications services, 

ARABSAT also would provide specialized services. Therefore, it was required to be 

coordinated under Article XIV(d) and (e).92 

Like the P ALAP A system, several measures were adopted to solve technical 

problems between the ARABSAT and INTELSAT systems before the Board decided 

that the ARABSAT system was technically compatible with the INTELSAT system.93 

90 Anicle XW( d) Consultation Concemmg Potenlial Economie Harm to INTELSA T by the P ALAP A-A 
Satelille System, INTELSAT Doc. no. B0-43-55E W/9!80, September 4, 1980, at 75. 

91 Report of the Board of Govemors to the Assembly of Parties pursuant to .ArtIcle XW conceming 
Coordmation of the Arab Communicatwns Satellite Sy.ftem, INTELSAT Doc. no. AP-5-8E 0/4/80,8G-41-
5IE W f3!80, March 14, 1980, at 3. The participating countries are A1geria, Egypt, Iraq, Jordan, Kuwait, 
Lebanon, Libya, Morocco, Oman, Qatar, Saudi Arabia, Sudan, Syria, Tunisia, United Arab Emirat, and 
Yemen. 

92 The types of services to be provided by ARABSAT were telephony (intra-region and domestic), 
domestic TV distribution. community TV distribution, regional TV distribution, and miscellaneous 
services (radio program distribution, telex, telegraph, leased lines or private lines, low-data rate 
transmission, and high·data rate transmission). Ibid. 

93 Ibid. at 5. 
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In the examination of the potential economic impact of the ARABSAT system upon It, 

INTELSAT received assurances that there were eXIsting and pmj~cted tcrrc~tnal 

facilities between the ARABSAT members.94 In the abs~nce of the ARABSAT 

system, the traffic would not have been carried by INTELSAT because thcy werc 

actually carried by the existing terrestrial facilties. With the complet ion of the Middle 

East and the Mediterranian Telecommunication Network Project under ITU/UNDP 

sponsorship, planned in 1983, there would be additional terrestrial links to meCl the 

ARAB countries' telecommunication requirements, which would reduce the tratfic over 

the INTELSAT and the proposed ARABSAT networks. However, after the completion 

of additional terrestrial networks, sorne traffie, in the absence of the ARABSAT system, 

would still be carried by INTELSAT. This traffie was estlmated at 219 half cirCUIts in 

1983, growing to 467 in 1989. For the period 1983 through 19R9, this traffic reprcsent 

0.28 % of the INTELSAT Traffic Data Base. In revenue terms, they would account for 

an estimated $ 9 million out of total INTELSA T revenues for the period of $ 3,3()() 

rnillion.95 

Based on the above information and assessment, particularly the assurances 

received concerning existence of the terrestrial network in 1983, the Board decided tn 

advise the Assembly of Parties that the proposed network would not cause significant 

economic harm to the global system of INTELSAT. The Board also advised that "any 

mate rial change in the technical parameters or operational scope of the proposed 

94 Ibid. al 6. 

95 Ibid. 
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network or any material extension of sueh network beyod 1990, will require new 

coordination of the network under Article XIV( d)." 

e) Planned Use of INTERSPUTNIK by Aigeria 

The Signatory of Aigeria planned ta use the INTERSPUTNIK system to meet 

certain international telecommunications requirements (telephony, television). As the 

USSR and Rumania's traffie is frequently routed through the INTELSAT system, 

Algeria stated that the introduction of a direct telephone link through the 

INTERSPUTNIK sy~tem was part of the routing diversification for more reliable links 

with these countries and, thus, shauld have no effect on the existing INTELSAT traffic. 

Besides, there exist terres trial lias ons with aIl members of INTERS PUTNIK, except 

Cuba. The Board of Governors advised the Assembly of Parties, based on the Director 

General's considerations, that the total amount of trame with INTERSPUTNIK 

countries as projected by Alg~ria, if included in the INTELSAT system, would not 

represent a significaant proportion of INTELSAT revenues. Accordingly, the Assembly 

of Parties decided that the Algerian use of the INTERSPUTNJK system was teehnically 

compatible with INTEI.SAT and would not cause significant economic harm ta 

INTELSAT.96 

Interestingly, for the first time the question of "cumulative harm" was discussed. 

96 INTELSAT Doc. no. AP-6-20, as cited in Findings of the Assembly, supra, note 70, al 17. 
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." 

The Director General stated tbat the economic harm tesë7 

"".should be viewed from the longer perspective of the harm that would he done 
bya series of such cases. What might seem 10 be an acceptably small percentage 
of revenue lost in a single case might result in a signifIcant loss of revenue If later 
applicants were to use it as a precedent. In the long run, the global system could 
be weakened and the cast of satellite utilization higher than It the integnty of the 
system had been preserved". 

In spite of the concern that arase in INTELSAT, no concrete measures were taken 10 

define "cumulative barm," or ta avoid the occurence of this harm. 

f) Use of MAREeS Network by IN MARSAT 

The Assembly of Parties in its Seventh Meeting, taking into account the advlce 

of the "3oard of Governors, decided ta express a favourable finding concerning the 

proposed use of the MAREeS satellite networks by INMARSAT for the penod up to 

1989.98 The networks are intended to form an integrated maritime satellite system 

with the INTELSAT V satellite network. The Board advised the Assembly that the 

proposed operation does not result in significant economic harm to INTELSA T since 

it does not impmge on existing or prospective INTELSAT V Maritime Communications 

97 Article XIV(d) Consultation Conceming Potenlial EconomlC Harm to INTELSAT by Aigena 's 
Planned Use of the INTERSPUTNIK system. INTELSAT Doc. no. BG-43-43E W/9/80, August 28, 1980, 
al 5. The Assembly also decided to consider "cumulative economic impact" ID any future con~u1tati()n 
requests. Ibid. at 18. 

98 The req uesl for coordination was made by the following INTELSA T mcmbers : Australia, Canada, 
Finland, Italy, Kuwait, Norway, Sweden. United States, Brazil, Denmark. Iodla, Japan. New Zca1and, 
Portugal. aod United Kingdom, 



1 

93 

Suhsystems (MeS) leases to INMARSAT.99 

g) The U.S. ReA SATCOM Domestic System 

On June 21, 19H2, the Signatory of the United Kingdom requested the initiation 

nf a coordination under Article XIVe d) of the INTELSAT Agreement, with respect to 

reception in Bermuda of television only, from the V.S. Domestic Satellite Systems. lOO 

The operation was expected from late 1982 or early 1983 for an indefinite duration, but 

the requested coordmation was intended to caver operations through 1987. Bermuda's 

small size and Iimited economic resources would not permit the territory to support an 

equivalent tel.cvision service using the INTELSAT system. 

In his comments, the Director General stated that a service of this type would 

not he economically feasible in a small territory Iike Bermuda unless it was received as 

a hy-prnduct ot an already existing, large and comprehensive service of satellite 

tdevlslon distrihution. IOI INTELSAT did not have a comparable service, nor was 

anything of such a nature in prospect for the period through 1987, which was the subject 

of the coordination request. Competition with INTELSAT would, therefore, not be 

99 Report of the Board of Govemors 10 Ihe Seventh Assembly of Parties Pursuanl to Article XW (d) 
COllcemmg the Use of Ihe MARECS Networks by INMARSAT, INTELSAT Doc. no. AP-7-20E W/1O/82, 
Octobcr \, 1982, Addcndum no. l, at 3. 

100 Article XJV(d) ConsultatIOn Concemmg Polenlial Economie Haml 10 INTELSAT by the Planned 
Use of tlle ReA SATCOM Satelllle System by Bermuda, INTELSAT Doc. no. BG-52-64E W/9/82, 
Scptcmhcr 2, 1982, at 1. 

10/ IbId. al 2. 



involved as long as the circumstances mentioned ahove eXlsted. \02 Based on thls 

consideration, it was recommended that the reception in Bermuda of tek'vislon 

programs only, from the U.S. SATCOM III-R and U.S. SATCOM IV nctworks wOlild 

not reslilt in any significant ewnomic harm to INTELSAT, and would not prcJUlhn' thc 

establishment ot direct tcIecommunications links through the INTELSAT spacc !>cgmcllt 

between the U.S. and Bermuda. Subsequently, taking 1I1to account the advlcc ot the 

Board of Governors, the Assembly of Parties made a favourahle fmdmg. \ln 

h) The Use of U.S. and Canadian Domestic Satellite Systems 

These coordinations involved separatcly planned, national domestlc system~. In 

letters dated June 8, 1982, and June 16, 1982, the U.S. and Canadian Parties ll1formcd 

the Director General of the intentIons of both Governments to authof\zc the extcn!'tIOll 

of their domestlc satellite networks to points located in each othcr's country.I04 The 

services to be provided were business communications servlccs, occa~ional point-to-

point video services, and reception of television programming. 

In his analysis, the Director General gave an interesting opinion over the concept 

of Il a community of interest," as follows : 105 

102 IbId. 

103 INTELSAT Doc. no. AP-7-22, as ctlcd In supra, note 70, at 20. 

104 Article XW(d) ConsultatIOn Concemmg Potentta/ Econom/C Harm to INTELSAT hy the Planm'd 
Use of Domestlc Satellite Systems to Extend TelecommumcatlOns Servlce,\ hetween Camlda lmd the United 
States, INTELSAT Doc. no. BG-52-17E W/9/82, Scplcmbcr 7, 1982, al 1. 

105 Ibid. al 4. 
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... the fact that the U.S and Canada fmm a region with a community of interest 
t1oc~ not make the traffic betwecn them any less mternatlOnal, so far as 
INTELSAT is concerned, than any other traffic between countries. This accords 
with the Olrector General's opinion reached ln the discussIOn of the terms 
"international" and "reglOnal" in BG-52-41. Thus the fact that the traffic in the 
present ca~e is across a common border and within a regional community of 
IntereM I~ not in It~elt a rea~on for applying any ditferent criteria in the Article 
XIVe d) comdll1ation process from those for <lny other mternational traffic. The 
~hanng of a common border and economic envmmment can however create 
conditions whlch affect how the International teIecommUlllcatlons traffle across 
that border will flow in an cru of satellite communications and thls proves to be 
a key factor in the case under considerations .... 

With regard to "transhorder" television programs carried on a domestic system, 

the Dircctor General came to the same conclusion as in the case of the reception in 

Bermuda, discussed earlier : INTELSAT did not have a comparable service, nOT was 

anything of such a nature in pH'llpect for the period through 1987.106 

Although the existing INTELSAT network also could provide occasional point-to-

point video transmissions betwccn the U.S. and Canada over their domestic systems, 

slIeh transmissions would be in competition with U.S./Canadian terrestrial facilities, 

rather than with INTELSAT. The U.S. and Canadian Signa tories also considered that, 

partly due to terrestrial competition and Iimited durations of the special events which 

could give Tise to the requirements, the traffic involved would be insignificant. 

Accordingly, the Director General did not believe INTELSAT would suffer any 

significant loss of revenue from the use of the U.S. and Canadian domestic systems for 

occasional point-ta-point video transmissions between the two countries. 

106 IbId. al 6. 
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Concerning tran~horder husmess cOl11l11unicatJon~, the US. and C'anmhan 

Signatories stateù that the services to he proviùeù ovcr thelr dOl11c~tlL' ~y~tcl1l~ Wl're to 

enablc thclr ùnmestic busine~s uscrs 10 extcml ~erviCt's already IX'lIlg provukd III tht.' 

other country, u~ing small antennas on customcr prcml~c~.l()7 Thcrl'lml" t hl'rl' wa~ 

an established economic II1ten.:!!t among the hu~tne!!~ communtly ll1 thc LJ.S. and Canada. 

In addition, both slgnatories gave assurancc~ that trunk telephony :'lTVICl':' hctwcclI thl'Ir 

countnes woulù not fmm part of tht: proposeù u~e ot the dOl11c~t1l' sy~tl'll1~ dllrtllg the 

cuordination period. lOS Finally, the Director General recomrnenùcd tha\ the 

propolled use ot nme Canadian and eleven U.S. ~atclhte ~y!!tel11~ would not re!>ult 111 

significant economic harm 10 the global sy!>tem (JI' INTELSAT lm the penod up 10 IWO. 

In January 1985, the Ninth Asscrnbly of Partlcs expresM.:d a lavollrahlc Ilmling 

for the use of six Canadian and 20 U.S. dome~tic ~atellite networks lor the penol! up 

to 1989.109 In subsequent coordinations in October 1985, the A~:.embly recommcl1lJcd 

the use of four U.S. domestlc networks for the period up 10 IlJ8Y. 

In aIl the above consultations, the A~sembly of Partle~ ùeciùeù that the lI~C 01 the 

non-INTELSAT system would not re:.ult in slgmficant economlc harm. Only III ~()l1le 

cases the Assembly imposed restrictions on the use ot the pmp()~ed sy!>tcm~. In ail case~ 

the Assembly provided a time limit, after which continued use ot the alterna te satellite 

107 Ibid. 

108 Ibid. at 7. 

109 INTELSAT Doc. no. AP·9·1O, as citcd in Report by the Board of Governor,\ tf) the Tweljth 
Assembly of Panies Pursuant to Article XW (d) Concemmg the Planned Use of us Dome.\llc Satellue\' 
Networks to Extend Telecommunications Semces Between Canada and the United State\', INTELSAT Doc. 
no. AP-12-24E BNlO/87, Septcmber 16, 1987, at 1. 

1 
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~y~tem~ would he revlewcd. 11O 

An anélly~ls of prcvious coordinations under Article XIV(d) by Walter Hinchman 

A~M)ciates identlticd ~even criteria used in past consultation cases. Those criteria are as 

t()lIow~ : III 

1. Thi;,' amount of traHie whleh would he diverted t'rom INTELSAT is "small" or 
"neghgihle"; 

2. In the ab~cnee of the proposed system, the traftïc wauld be carried by 
terre~tnal links, not INTELSAT, either because terrestrial Imks would be 
cheaper than INTFLSAT, or terrestnallmk~ would be used regardless of cast 
if INTELSAT were the aIt~rnative; 

3. No tratfic divefsion would oceur because the traffie that would be carried on 
the separatt: systems would never have been carried on INTELSAT because 
the expen!<.e would have been prohibitive; 

4. INTELSAT could not provlde comparable service because (a) INTELSAT 
does not have eurrent or planned satellIte capacity at a suitable location; (b) 
INTELSAT cannnt provide a sUltable geographic caverage: and/ or (c) 
INTELSAT satelltte~ cannot provide approplÏate frequency and/or power/gain 
charactcmtics; 

S. The trans-horder traffie mvolved is incldental to the provision of service ta 
mtranational u~erll; 

6. The area to he served IS merely a natural fringe of the domestic area served 
hy an estahlished domestie satellite system whose primary purpose is the 
proviSIOn of domestic satellite servIce; 

7. The separate satellite facilities are ta he establjshed by a group of countries, 
which, as the result of a special community of interest (e.g., by virtue of their 
ecol1omÎC or cultural ties), have grouped together in the pa st ta provide 
international telecommunications services to each other. 

110 Hmchman. supra. note 89, at 3. This study was commissioned by INTELSAT. 

III IbM. at 6-7. 
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A major critlcism of the~e coorùination ùen~i()ns l~ that INTEIA~AT 'l.IS 

estahlisheù no operatlonal dcfmltlol1 or consl~tent interpretalloll ot the tcrm "signit Iloant 

economic harm" that coulù serve a~ a guide tu tut ure decl~lon~ol12 The pl CV10US 

Board Dt Governor~' proceùures and critena, howcver, only proville a general guidchne. 

In practlcc, the Assembly ot Parties would ùeciùe on a ca~e-hy-case hasts III the context 

of those seven cnteri:.l. Ali these criteria have inherent weakne~ses, I.C., that ail could 

result in the dIversion of large amounts of international satellite tralTlc trom the 

INTELSAT system and cause signiftcant economÎC harm to that sy~tem.llJ 

Moreover, the maJonty of declsions neglecteù the cumulative etteet of ~cveral 

inùividual systems that muid hecome qulte ~ignthcant and hanll thc tut ure 01 the 

INTELSAT system. Only in two cases ÙIÙ the As~emhly of Partle~ take II1to m:count the 

cumulative effect of the proposed systems, I.e., the Algeria-lllter~plltl1lk and the Palapa 

ASEAN news service (informaI) comùmations. In hoth coordInations, thc A!'.scmbly 

noted the potential for signiflcant economlc harm to INTELSAT It othcr natHlIls 

followeù either example. However, the lack of precl~e gUldehnc~ for a~~c~~ing 

cumulative economic harm makes the practical application of This test rncaningless. 114 

112 Ibid. al 3. 

113 Sec entlcs of thcsc critcna in Ibid. at 7, cLscq. 

114 The Board of Governors In Its 1990 revlcw of Article XIV(d) proccdurc~ a!\~crted a~ 1()II()w~ . 

... ITJhc data presented to the Board and the A.,~embly on cumulative ewnomlL crfecl are u.,clul 
in provlding 10 Part:c~ and Slgna10Tles !\ome idea of the overall Impact upon INTELSAT 01 
separate systems. However, the Board of Govermm I~ awarc 01 the grt'at dllhLultlc., ln takJng 
lOto account such cumulative effect 10 the a~.,c!\!\mcnt of .,Ignihqjnt cwnomlc harm and, 
con~cquently, Il becorne!\ extremcly dlfflcult to apply Il to mdlvldual ca.,c., 

The Report of the Board of Govemor~ 10 the SUleenlh A \sembly of Parlte~ on 11\ ReView of A rude XIV(d) 
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Il the previou~ deCI~I()nS could not proviùe a cJear guideline for future 

coon .. flnatlon, the tjllestion arises whether INTELSAT can set up c1ear criteria for 

ùctermrnmg "~ignitlcant economk harm" '? ln addition, if such criteria can be defined, 

will the cnter ia sutflce to proteet the INTEL'iAT global system '! 

The ùiscu~~lon lf1 Chapter 1 reveals the éllTlhlguity with respect to the concept of 

"a single global system." This concept has significantly changed from its original 

characteri~tics. While the Preamble of INTELSAT lItill speaks of the "aim of achieving 

a single global commerci-II tclecommunications satellite system," Article XIV of the 

Agreement provides opportunity tor INTELSA T's members to establish, acquire or 

utilize separate systems under certain conùitions. The study of the requirement for the 

"signifIcant economic harm" test inùicates how difficult it is to interprete this term in 

order to glve it a practical meanmg wlthout hampering the purpose of the Agreement. 

On the one hand, thls term can be glven ct "100 broad interpretation," which in practice 

may rcduce the opportunities of INTELSAT memhers to establish, acquire, or use 

separate systems. "Cumulative dfect" may he a good example if it were to be used as 

one of the criteria. Of course, it was not the intention of the drafters of the compromise 

formula to make Article XIVe d) a "dead article". On the other hanù, this term may be 

given a "narrow interpretation," in the sense that the proposed system can he 

recommcnùed unless it does not me et certair criteria. It seems that through its 

operations, INTELSAT has difficulty in finding the appropriate criteria. Interestingly, 

Non-Tecllmcal Consultation Procedures, INTELSAT Doc. no. AP-16-20E L/lO/90, September 26, 1990. 
at 35. It appèar~ that the changlOg IclccommunicatlOn!> environ ment has influenced the application of the 
cumulallvc cffcct téllt by INTELSAT. 
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Hinchman states : 115 

Taking thesc factors into consideration, we are llnahle to suggcst li dcfmitlve, 
discrete threshold for ~ignitïcant economic harm that would he d'fccti',e \11 

protecting the economic viahility of the lNTELSAT system under ail the \ary1llg 
situations and scenanos that could arise. 

In spi te of Hinchman's opinion, the concept of threshold was lIltrodUCL:d ln the rccent 

INTELSAT coordination practices. 

c. Specialized Telecommunications Services 

1) Procedures and Criteria 

Article XIV( e) of the II'-ITELSAT Agreement provldcs that: 

To the extent that any Party or Signatory or person within the JllflSdlCtio(1 01 a 
Party intend!\ to establish, acquire or utilizc spa ce segment facihtles scparatc 
from the lNTELSAT space segment facliitie~ to mect Its ~pcclahzcd 

telecommunications services requirements, domestlc or mternatiolléll, ~uch Pclrty 
or signatary, priar to the establIshment, acquIsition or lItlllzatlOn of ~uch laCllltlcs, 
shaH furnish ail relevant information to the A~semhly of Partle~, through thc 
Board of Governors. The Assembly ot Parties, taklllg Intn é1ccount thc advicc (JI 
the Board of Gavernors, shaH expre~s, in the form ot rccommcnùatlons, it~ 

findings regarding the techntcal compatibility (Jt such tacllities and thclr opera lion 
with the use of the radio frequency spe~trum and orhital space by the exi~ting or 
planned INTELSAT space segment. 

A quick look at this provision will find that in sorne respects, the reqlliremcnts 

are not different from the ones for dümestic systems. The concerned Party or Signa tory, 

115 Ibid. at 29. 
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either acting for itself or on behalf of any individual or corporation under its jurisdiction, 

shall furnÎsh ail relevant information to the Assembly of Parties, through the Board of 

Govcrnors, with respect to the proposed system for specialized teleccmmunications 

services. The information shall be provided prior to the establishment, acquisition, or 

use of the proposed system. 

The term "speciaJized telecommunication services" is defined in Article 1(1) of the 

Agreement. With regard to "are a of coverage," Article XIVe e) indicates that such a 

system can be provided for domestic or international services. 

According to Article XIV(e), decisions will be taken by the Assembly of Parties, 

taking into account the advice of the Board of Governors. The Assembly will express 

its findings in the fmm of recommendations. 

Technkal compatibility is the only criterion ta be used for the findings of the 

Assembly. The Assembly will analyze the technical compatibility of the proposed systems 

and their operations with the use of the radio frequency spectrum and orbital space by 

the existing or planned INTELSAT space segment. The reasons for applying only 

technical criterion can be traced back to the debates held during the negotiations of the 

INTELSAT Agreements. 

It is interesting ta see that before the negotiations of the INTELSAT Definitive 

Agreement, agreement was reached that INTELSAT's primary aim should be the 

provisIOn of facilities for public telecommunications services, but there was strong 

disagreement over INTELSA T's authority ta provide facilities for specialized 
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services: 16 The question of "specialized telecommunication services" arose in the 

ICSC with respect to the provision of aeronautical services via satellites. Opposition to 

INTELSAT authority in the specialized services fic1d came from Euro("ll'an anù 

developing countries.117 On the other hand, the Uniteù States "sserted that 

"INTELSAT would have authority to furnish ail kinùs of ~ervices, nnt only traùitlonal, 

long-distance communications services, but, indeed, ail services that can he provlded hy 

means of communications satellites."IIS The ICSC Report contallleù a maJ(lfIty 

recommendation that INTELSAT be authorized to provide tacilities for mternational 

specialized services on a secondary hasis without adversely affecting the provision 01 

international public telecommunications services.1I9 This controvcrsy was Imally 

solved and embodied in Article III paragraphs (d), e(iii), and (t) of the INTELSAT 

Agreement. 120 

With the development of satellite technology and increasing volume 01 

international business, the importance of specialized services has grown sigllilicantly. 

INTELSAT also has anticipated the rapidly changing situation by developing ilS ahility 

116 Supra, note 23 at 99. 

117 The reasons for opposition ranged from cconomic, national and/ or reglOnal pre~tlge, 
independence, cultural, politlcal and bureaucratic problem~ to thc as!\crtion of the dcvcloptng countric!\ 
that specializcd services were necdcd only by a very small numbcr of dcvclopcd counlne~. Sec ID Ibid. al 
101. 

118 Ibid. at 100. 

119 See ibul. 

120 Article 111(1) specifies that the use of the INTELSAT spacc segmcnt for ~pcclaltzcd 
telecommunications services, and the provision of satellites or associatcd facihtic!. !.cparatc from thc 
INTELSAT space segment pursuant to paragraph (e) of thi!. Article, !.hall bc covcrcd by contract!. 
between INTELSAT and the Rpplicanls concerned. 
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in providing these services. On the other hand, realizing that they may take benefit from 

this high technolo!:,'Y service, sorne private companies began to develop their own 

satellites and tricd to get access to the global communication market. This phenomenon 

will he discussed in Chapter Ill. 

2) Previous Coordinations 

Sorne separate satellites have passed coordination tests under Article XIV (e). 

Examples include TV-Sat (West Germany) for television broadcast services, ARABSAT 

for community television distribution service, INSAT NB satellite (India) for television 

broaùcast and meteorological services, GMS-2 Satellite (Japan) for meteorological 

services, SABS satellite (Saudi Arabia) for broadcasting services, and UNISAT for 

broaùcasting services. 

As an illustration, two of these consultations will be explained below. 

0) TV-SAT 

The Federal RepubJic of Germany planned the estaJ>Jishment of a TV -SAT 

system in 1983 to provide a national direct broadcasting service.121 The satellite 

woulù use the orbital location of 341.0E allotted to Germany for such service in the ITU 

Broadcasting-Satellite plan. In the informai consultation, the Signatory of the Federal 

121 ConsultatIOn Under Article XIV( e) for the tV-SAT Broadcasting -Satellite System, INTELSAT Doc. 
no. BG-43-56E W/9/80, BGff-34-15E W!9/80, Scptember 4, 1980, at 1. 
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Republic of Germany agreed on certain undertakings to rcduce the levels of the 

unwanted emissions which, otherwise, may have caused unacceptable interfcrencc. Bascd 

on this, it was concluded that the potential interference cou Id be deemcd acceptahle. 

The Signatory confirmed its undertakings in the formaI (xmrdinatioll. ln assessing 

technical compatibility of the proposed TV-SAT system, the Director General 

considered that the interference was within acceptable limits. l22 Thercfore, the 

Director General recommended the Board of Governors to tender advicc to the 

Assembly that the proposed system was technically compati~ le with the INTt~LSAT 

system. 123 

b) UNISAT-l 

The U.K. Signatory on May 11, 1982, requested consultation limIer Article 

XIV(e) of the INTELSAT Agreement for the proposed UNI~AT-1.124 The satellite 

would be used for providing television broadcasting service within the United Kingdom. 

It was considered by the Director General that the potential for interferenœ l'rom thls 

network into the INTELSAT system is within acceptable Iimits. Thercforc, the Director 

General recommended that the Board of Governors tender advice to the Assembly of 

Parties that the planned use of UNISAT-1 was technically compatible with the 

122 Ibid. at 7. 

123 Ibid. at 8. 

124 Article XW(d) Consultation for the UNISAT-1 Broadcastmg Satellite NeLWork, INTELSAT Dm;. 
no. BG-52-21E W/9/82 (Rev.l), Scptembci 14, 1982, at 1. 
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INTELSAT system. I2S 

3. Recent Application of Article XIV(d) Procedures 

8. Evolution of Current Procedures and Guidelines 

Since the INTELSAT Definitive Agreement does not clearly define and elaborate 

the requirements for the application of Article XIV(d), the Board of Governors has 

devcloped guidelines and procedures. As discussed earlier, procedures for bath technical 

and economic (non-technical) assessment were adopted at the Fifth Meeting of the 

Board in Octoher 1973. The procedures for non-technical assessment were revised and 

expanded at the Board's Twenty-Eighth Meeting in June 1977.126 These procedures, 

set forth in document BG-28-63, remained in effect until the Board, aftef a 

comprehensive review of the effectiveness and applicability of the procedures in facing 

the increased number of requests for consultations, adopted new and more detaHed non

technical assessment procedures in September 1985.127 Tli:~ document, inter alia, 

contains the following :128 

125 IbitJ. al 2. 

126 Sec supra, note 48. 

127 Procedures for Non-Technical Consultation Under Article XW(d) of the INTELSAT Agreement, 
INTELSAT ùoe. no. BG-64-SOE (Rev.1) W!9/85, Attachment no. 1, September 6, 1985. 

128 IbId. 
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In assessing the economic impact on INTELSAT of separate satellite facilities tor 
international public telecommunications, principal indicators should be the impact 
on projected INTELSAT space segment costs and utilization charges. 
INTELSAT planned and operations, and the resultmg impact on signatorics' 
investment. This impact should be considered against the followlIlg questions: 

- Are the services public international services as uefined in Artide 1 (k) ot the 
Agreement? 

- Can the service be provided using the INTELSAT global system which 
comprises: 
- Existing space segment (including normal replacement); 
- New space segment which is under procurement; and 
- Planned space segment ? 

- In the absence of tht:: proposed system. would tht! traHie have hecn carricd hy 
INTELSAT? 

- How much traffic will be diverted from the INTELSAT global system '! 

- What is the estimated effeet on INTELSAT utilization charges hoth in the short 
and long term ? 

- Woat is the estimated effeet on INTELSAT planning and operations '! 

- What is the estimated effeet on the cost of providing the INTELSAT ~pacc 
segment? 

- What is the estimated effcct on the other Signatories' invcstment of the 
proposed diversion of traffic in terms of: 
- changes in spaee segment investment requirements; 
- Variations in the proportion of total investment !.hares resultmg trom any 

decrease in the proposing Signatory's investment share '! 

Other factors for assessing economic harm may be relevant on a case-by case 
basis, including : 

- Variables which affect INTELSAT's ability to earn sufficient revenue to coyer 
the cast of providing services ; 

- INTELSA T's current financial condition; 
- INTELSAT's overaU growth opportunities and options for responding to 

competitive systems; and 
- The effeet of service restrictions that are placed on separate satellite systems. 
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With respect to the "direct Iink" requirement, the document states that the Board 

of Governors can be of assistance 10 the Assembly of Parties by considering whether the 

proposcd separate system would prejudice the ability of an INTELSAT participant ta 

acccss Of be acccssGd through the INTELSAT system. Such consideration should include 

whether any constraints on access to the INTELSAT system are e,:plicit or implicit in 

operating arrangements for the separate system, and such other factors as may be 

relevant on a case-by-case basis.129 The Document also requires the Party or 

Signatory responsible for consulting with INTELSAT under Article XIV (d) to furnish 

to the Dlrector General of INTELSAT ail relevant information, incIuding the best 

estimates of the following : 

(a) Expected date of commencement of operation and expected duration of 
operation of the separate space segment faeilities; 

(h) Types of international public telecommunications services ta be provided and 
coverage zonee s) of the separate space segment facilities; 

(c) Other INTELSAT Parties or Signatories or other entities that plan ta use the 
separate facilities; 

(d) Identification of ail existing or projeeted international public 
teleeommunÎcatlons traffie or service ta be provided by the separate satellite 
system for the period speeified in item (a). IncIuded and separately identified 
should be the identification of any sueh traffic or service presently contained 
in the INTELSAT Traffie Data Base for the same period; 

(e) Identification of any INTELSAT Party or Signatory which intends ta modify 
the manner in which it aeeesses or ta be accessed through the INTELSAT 
system as a result of use of the separate system; 

129 lbid. at 2. 



(f) Description of operating arrangements regarding use of the separate systcm. 

The Board of Governors will present advice to the Assernbly ot Parties 

concerning the issues of significant economic harm and, if appropria te, prejudice to thc 

establishment of direct tdecommunications iinks. BO The Board's mlvice WIll hc given 

on the basis of :131 

- consideration of the relevant documentation and of the Director Gencral's 
analysis; 

- apportionment of appropriate weighting of ail factors; and 
- taking into account of the need to consider the separate systcm over an 

appro ,:Jriate period. 

A look at the above procedures set forth in BG-oO-HO (Rev.) rctlecls a more 

stringent test for significant economic harm caused by the propo~ed ~eparate ~ystcms. 

It contains an extensive Iist of questions. However, it is not c1car how INTE1A~AT 

examines and weighs the answers to those questions and then draw conclusIon over the 

impact of the proposed separate system on the INTELSAT sy~tem. IntcreMingly, a 

review by the Board of Governors in 1990 states the followmg : B2 

The questions are designed not to produce a conclusive answer on the IS~UC of 
significant economic harm, but simply to provlde the mformation required hy the 
Board and the Assembly of Parties to reach a conclusion on a Judgmental, case
by-case basis. The procedures and guidelines in BG-04-HO (Rev.l), hke the orles 
they replaced, did not attempt to define significant economÎC harm m di~crctc, 
numerical values. 

130 Ibid. at 4. 

131 Ibid. 

132 Supra, note 114 at 8. 
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The Tenth (Extraordinary) Assembly of Parties in October 1985 added the new 

procedures and guidelines by deciding to consider the cumulative econom;c effeet of one 

or more systems submitted hy a Party or Parties for consultation over an appropria te 

peri où of time. l :n ThIs last addition marks the end of INTELSAT restrictive policy 

towarù applications for separate systems. Since then, significant changes have taken 

place in INTELSAT. Gradually, it has moved toward a competitive policy. A 

comprehensive n.:view of the past coordinations has been undertaken and, together with 

contributions of the Parties and Signa tories, have brought sorne modifications to the 

INTELSAT coordination procedures. 

During the la st half decade, the number of requests for coordinations has 

inereased significantly, most of them related with consultations for the extended use of 

the existtng systems. These consultations have often resulted in fairly insubstantial 

changes in the operative terms applicable to the prior consultatÎon.134 In its 

contribution, the V.S. Party has argued that the continuation of this trend will result in 

il substantial increase in the Iikelihood of having to convene an extraordinary meeting 

of the Assembly of Parties, but without any discernible benefit from either the 

perspective of the integrity of the coordination process, or the efficient functioning of 

the INTELSAT organization as a whole. 135 8ased on this consideration, the V.S. 

I.U rh/d. 

134 DelegatIOn of AutllOnty by the Assembly of Parties to the Board of Govemors on Certain Mallers 
Rdatmg (0 Modlficatwns of Prel'/Ously Conducted Article XW(d) ConsultatIOns, INTELSAT Doc. no. AP-
12-27E BNIO/87, BG-73-97E Wf)/87 (no date) at 2. 

1 J.4i Ih/d. The Dtrector General may convene an extraordinary meeting of the Assembly either upon 
li rcqucM uf the BUlIrd uf Govcrnors or upon request of one or more Parties which receives the support 
1)1' al \ca~l onc-thtrd of the Parties, mcluding the requesting Party or Parues. The Assembly of Parties' 
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Party made a proposai for simplication of the coordination procedures, known as the 

expedited or streamlined procedure. The Board of Governors also made a similar 

proposaI. 136 

At its Twdfth Meeting in Octoher 1987, the Assemhly ot Partic~ bcgan to adopt 

"streamlined procedures." It authorized the Bourd and the Dircctor General to make 

findings in the form of recommendations on hehalf of the As~emhly lIL~Cr Art ide 

XIV(d).137 The authorÎz8tion to the Board of Governors is Iimlteù 10 rC411e~ts lor 

coordination when there is a short-term, unexpected and urgent nccù to lise a ~eparate 

system and when adequate INTELSAT facllitles are unavmlahlc to carry thcsc ~ervlccs. 

The Assembly also requested the Board of Governors to report any fmdlllgs it may have 

made under the new procedures to the Assemhly of Parties. UX 

The Assembly's authonzatlon tn the Director General WIll apply when there IS 

a short-term, unexpected and u'-gent need to use the separate system~ to mect 

communications requirements in connection with dba~ters and natural catastrophes 

involving safety of life, and where time d()es not permit recourse to the Boarù. Short-

Rules of Procedures (Rule Il, c) providc lhal lhe Ducclor gcneral ~hall makc arrangcmcnl~ lor ail 
cxtral'rdinary meelmgs 10 be held as soon a~ po~slble, bUI nol ~()oncr lhan ~() day!\ allcr lhe datc a 
requcsl has becn rcœived from lhe Board of Governor~ or the rcqulrcd ~UPP()rl ha~ hecn rccclvcd 
rcsponding ln a rcquesl from a Party or Parues. ~ clled ID Report hy tlle Board of Gm'ernon on A 
Proposai for An Expedued Article XIV(d) Comultalton Procedure m Certam Ca.\e.~, INTELSAT Doc. no. 
AP-12-31E BNIO/87, Scptcmbcr 16, 1987, al 2. 

136 Proposai for an Expedilcd Procedure, Ibid. al 1-6. 

137 AP-12.3E FINAL BNlO/87, al 27-28, as citcd n. Report hy tlle Board of Governor.1 to the Flfteenth 
Assembly of Parttes Concernmg Expedued Article XW Procedures, INTELSAT Doc. no AP-15-36E NI 0/89, 
Attachmcnt no. 1, Scptembcr 13, 1989. 

138 Ibid. 
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term is det'ined as a total aggregated period not to exceed 30 days per calendar year for 

each separate system.The Director General will report these actions ta the following 

meeting of the Board. 139 

ln excrcismg its authorized power, the Board of Governors and the Director 

General will apply the current guidelines and criteria for the evaluation of separate 

systems. The coordmation is conc1uded with the issuance of positive findings in the form 

of recommendatlOns. Should the Board or the Director General fail to reach a positive 

t'inding, the matter Will be referred to the Assembly, or the Board, as the case may be. 

Both the Board and the Director General may declme in particular instances to issue 

findings in the form ot recommendations. This procedure will be implemented on an 

experimental trial hasls for a period of two yeaTS, after which the Assembly of Parties 

may reconfirm the authorization. However, the authorizatiol1 can be revoked at any time 

hy the Assembly at any intervening ordinary or extraordinary meeting of the 

Assemhly.140 

At its Thirteenth Meeting in October 1988, the authorization of the Board of 

Govcrnors was extended to include a request by an additional country to be associated 

with a separate sy~tem previously consulted under Article XIVe d). This authorization 

is provided under the following conditions : on the date association is requested, no 

ordinary or cxtraordinary meeting of the Assembly of Parties is already planned ta be 

held within a period of three months from the date of such requests; the association 

/.J9 Und. 

14(} Ibid. 
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does not change the results of the technical and non-terhnical clements, which have 

been previously reviewed by the Assemhly; the Board will apply the guidelinc~ and 

criteria for the evaluation of prevlous consultations; the Board may dcchne m particular 

instances to issue findings in the form ofrecommendations; the consultatIOn I~ conc1l1ded 

with the issuance of positive fmdmgs; if the decision IS nut in the affirmative, the matter 

will he referred to the \ssembly; any Party or Signatory shall rclam the nght 10 relJlIe~t 

that, as re,sards its use of a proposed separate system, a separate, tull con~u\tatlon 

process be undertaken by INTELSAT, culminating in a separatl.> tmdmg hy the 

.Â.!".sembly of Parties. 141 The authorization is givcn on a tnal hw .. l~ until the next 

ordinary Assembly of Partie!!, at which lime the Assemhly of Parties will revisit the 

authorization. 142 

At its Fifteenth Meeting, the Assembly of Parties declded to continue the 

authorizations given to the Board of Governors and the Director General at the Twelfth 

and Thirteenth Meetings of the Assernhly of Partles. 143 The As!!emhly also authonzed 

the Board of Governors to make findings under Article XIV(d) tor : 

- incidental reception in one country of existing domc~tlc séttellite !!ervlcc!'J carned hy 

another country's domestic satellite network(s) prcviously coordtnatcd only under 

141 INTELSAT Doc. no. AP-13-3E FINAL W/lO/88, al 19-20, a~ clled ln Ihld., Atlachrncnl No. 2 

142 As the ordmary rncclmg of the As~cmbly l!l hcld cvery two ycar!'J, Il rnean~ lhat lhl~ aulhow.allon 
is givcn for the penod of two years. After that, it will be ~ubJecl 10 il rcvlew hy the A'I'Iernhly. 

14:!- INTELSAT Doc. no. AP-15-3E FINAL NlO/89, at 44-46. Thl!> de<.:I<,lon wa!> ha~ed on the Board 
of Gowrnors' report regardmg the Assembly'~ prevlous authon/.atlOn~ to the Board of Governor'l and 
the Dlfector General to make findings on its behalf under Arudc XIV(d) of the Agreement. Sec Report, 
supra, note 137, at 1-7. 
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Article XIVe c) of the Agreement. This authorization is limited ta requests involving 

one-way televi~ion, audio, and data transmissions normally carried in the domestic 

~atdlite nctw()rk(~); 

- a re4ue~t to cxtend the period of a previous consultation in which there is no change 

in the technical and non-technical elements upon whkh the original Assembly of 

Parties are hased. 

Furthermore, the Assembly made a more significant move by authorizing the Board of 

Governors tn make fmdings for ail requests under Article XIV(e) of the INTELSAT 

Agreement. 

The authorization to the Oirector General ta make findings under Article XIV(d) 

was also cxpandcd where time does not permit recourse to the Board of Governors in 

those instances when there is a short-term, unexpected and urgent nced ta use a 

separatc system to meet telccommunications requirements and the Director General 

detcrmmes that adequate facilities are unavailable ta carry the service on the 

INTELSAT system. 144 

Ali the ahove authorizations given at the Fifteenth Meeting of the Assembly will 

not he lirrllted to requests for consultations received at least three months prior ta the 

commencement date of an oHJinary or Extraordinary Assembly of Parties.145 AlI 

other terms are similar to thase adopted at the Twelfth and Thirteenth Meeting of the 

Assembly. 

144 Ifnd. al 45, lIubparagraph (c). 

145 IbId. subparagraph.f. 
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In 1990, the Assembly of Parties adopted new procedures and guide1incs fur nOIl-

technieal consultation under Article XIV( d) of the INTELSAT Agreemcnt. 146 Most 

guidelines set forth in BG-64-80E were repeated in the 1990 decision. Changes were 

made with regard to the following: 

- The question concerning the estimated effect on the cost of providing the INTELSAT 

spa ce segment was deIeted. 

- The following questions were redrafted and elaborated to becornc: 

- How rnlleh traffie earried on INTELSAT switched networks will he dlvcrted to non-

intereonneeted private lines earried on the proposed sy~tern '! 

- What IS the estimated effeet on INTELSAT planning and operatIons incIliding thc 

eeonomic cost of the techmcal and operational eonstraints accepted hy INTEL .. ~J\T 

in coordinating the proposed system in those instances in which the CCOnOll1lC cm.t 

of those constraints can he c1early identfied ? 

- One more factor was added for assessing economic harm on a casc-hy-casc ba:,i~ : 

- expanded use of the separate system, to be eonsidered only al li suhscquent 

consultation for expanded use of a system previously consulted, rather than at the 

first consultation. 

- The following is added to the information to be provided by the Party or Signatory 

to the Director General responsible for consulting with INTELSAT : 

- What is the impact of the separate satellite system on the Signalory(lcs) input into 

the Global Traffie Meeting? 

146 Supra, note 114, Attachrncnt no. 1, al 1-7. 
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The A'isembly also c1arified the guidelines for services interconnected to the 

Public Switched Network (PSN).147 The economic harm assessment will be applied 

to ail separate ~ystems carrying traffic intended to be interconnected to the PSN. If the 

separate system does not pass the specified threshold, the Board of Governors is 

authorized to conduet the economic harm assessment and issue a finding on significant 

economic harm on behalf of the Assembly of Parties. The threshold is one hundred 

64Kblts equivalent circuits. In particular instances, the Bomd may de cline to issue 

findings pursuant to this authorization, in which case the matter will be referred to the 

Assembly for its consideration. If the separa te system carries traffic above the specified 

threshold, a full, signifïcant economic harm assessment will be carried out by the Board 

of Governors and the Assembly of Parties. 

If the services are not interconnected to the PSN, and at no point du ring the 

.Jeriod of coordination is forecasted ta reach above the specified threshold, no significant 

economic harm assessment will be lleeded as the services will be deemed not to cause 

siglliticant economic harm. In this instance, the threshold is defined as thirty 36 MHz 

equivalent transponders specified for international service. INTELSAT set this threshold 

bHsed on the Orion system previously coordinated. The determination as ta whether a 

separate syst,!m meets this requirement is made by the Board on behalf of the Assembly 

upon the advice of the Director General. However, the Board may decide, in part~",ular 

cases, to conduct a full economic assessment and refer the matter to the Assembly, even 

if the traffic is below the specified threshold. If the system\! carry traffic above the 

/47 Ibid. 
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specified threshold, they are subject to the full economic harm asscssment hy the Board 

of Governors and the Assembly of Parties. 

Interestingly, in Attachment no. l to INTELSAT Document no. AP-16-20 E, it 

is stated that 148 

Wlzenever applicable, the Director general will analyze the estimatcd effects on 
the various components of the INTELSAT glohal system of any proposed 
separate segment faeilties hy responding on an individual hasis tn questions 
identified ... above and the other factors mentioned ... ahove as well as in respect 
of the "direct links" test. (italics added) 

The words "whenever applicable", which do not appear in INTELSAT Doc. no. DG-M-

80E, clearly indicate "non-mandatory" nature of ail set of questions and other factors set 

forth in the present document. It is not clear who will have to determme when thelr 

application is necessary, but it seems that the Director General has dlscretlon lor that 

purpose. Consequently, it can be seen that under the new procedures and guidclines, 

the previous rigorous test for significant economic harm has heen tempercd. 

In summary, the changed telecommunication envlf(mment and the increasmg 

number of coordinations under Article XIV have forced INTELSAT to rcview its 

coordination procedures. This resulted in decisions intended to temper and simplify its 

procedures and guidelines. 

b. Recent Coordinations 

148 Ibid. al 6. 

• 
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During the last half decade, the number of coordinations conducted under Article 

XIV of the INTELSAT Agreements has increased significantly (see Table 1 in the 

Appendix). From 19HO to 19H9, 3H8 consultations have been concluded. As shown in 

Table no. l, the largest number of coordinations occurred during 1989-1990, i.e. for 43 

d()mc~tic Ilctworks, 71 international networks, and 15 specialized networks. 

Recent coordinations can be grouped into sorne categories. They included 

coordinations for the use of new satellite networks, new generation or replacement of 

existing satellite networks, extension of the existing services in terrns of types of services 

and area coverage. Many satellites were coordinated, not only for one type of service, 

but also for two or three types of services. The latter situation would require the 

coordination of the proposed networks under Article XIV(c), (d), and (e), or a 

combination thereof. As noted, below, particularly in the PanAmSat case, as INTELSAT 

requires coordination for every new user of PanAmSat, a large number of coordinations 

may oecur concerning the proposed use of a satellite system. 

The set torth, below, are examples of recent coordinations concluded by 

INTELSAT, and do not constitute an exhaustive list.149 They may weIl be use fuI as 

an indication of how, under the competitive environment and the increasing challenge 

l'rom separate systems, INTELSAT implernented coordination procedures under Article 

XIV of the INTELSAT Agreement. 

149 Therc are many othcr ~atellite networks that have been successfully coordinated under Article 
XIV(c) : Superbird. Telecom 2; under Article XIV(d) : the Anik Dl, DFS-l, Asiasat-C, Aussat Al, A2 
and A.l, HISPASAT, A:trura 1 (Satcom V), Telecom 1; and under Article XIV(e): HISPASAT, TDF·I 
and TOF-2 broadcaMing satellite networks. Due to the difficulty in gelling complete information, these 
coordinatton!l ale not discussed in this section. Since must problems arase from coordination under 
Article XIV(d), the following examplcs will focus more on thls type of coordination. 
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1) PANAMSAT 

PanAmSat satellite network is owned by the Pan American Satellite Corporation 

(PanAmSat), a private U.S. Corporation. The PanAmSat would commence service 

during the second ha If of 1987 for the period of 12 years. The owner planneù to use l'ive 

transponders on the PanAmSat network for transmission of video. data, and privatc line 

services between the U.S. and Peru.150 The proposed use would not he 

interconnected with the facilities of common carriers to provide public switchcd servkes. 

The U.S. Party gave assurance that it would he responsible lor ohscrvance hy 

PanAmsat of the operation al parameters and conùitions for use ot ilS nctwork. 151 

The same assurance was also given by the U.S. Party and the Party of Peru wlth respect 

to the five Latin beam transponders between the Umted States and Peru. The U.S. 

Party also gave assurance that no use of the PanAmSat for the provision of 

telecommunication services by any INTELSAT member will he pcrmitted unless that 

member has informeù the U.S. Party via PanAmSat that it has met its ohligations unùer 

Article XIV(c) or (d) of the Agreement. 

ln its analysis, the Assembly stateù that the services planned to be provideù hy 

PanAmSat were public international telecommunications services. Thest! ~ervices 

150 Report by the Board of Govemors 10 the Eleventlt As,lembly of Parlles PUr.luant 10 Arllc/e XIV(d) 
on the PanAmSat Satellite Network. INTELSAT Doc. no. AP-ll-lOE W/4/87, February 20.1987. al 1, 

Altogether, the PanAmSat network has 24 tran~pondcrs. However, in thls coonhnatlon, no firm plan 
existed for the use of the remaming thirtccn C-band transpond(:r~ intcnded for d()mc~tic .,ervlcc~ and ~IX 
Ku-band transpondcrs intendcd for services betwcrn North America and Europe/North Amenca. IbId. 
at 3. 

151 Ibid. at 2. 
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constituted an increasingly large proportion of INTELSAT's traffic.152 ln the absence 

of the proposed PanAmsat System, there was no reason to believe that this traffie would 

nol he carried by INTELSAT. This diversion of traffie from the INTELSA T system 

would ca use a potentié.\l maximum Joss Gf revenue ta INTELSAT over the period 1987 -

J 992 of up tn 0.9 percent of INTELSAT global revenue requirements.153 The Board 

recognized that with the existence of the PanAmSat system, constraints would be 

imposed on INTELSAT in regard to the use of special carriers (lBS, SCPC, VISTA, 

INTELNET). This constraint would Iimit INTELSAT's flexibility ta assign specifie 

services to certain transponders and carriers, but, with carefuJ planning by INTELSAT 

and cooperation t'rom Signatories, the potential problems could be minimized.154 

Also, the proposed use would have an effeet on the cost of providing the INTELSAT 

spacc segment, but since it might not be significant and could not be quantified, this 

effect was not specifically included in the economic harm assessment. The diversion of 

traffic would also lead to an increase in INTELSAT tariffs to make up the previously 

established revenue requirement and would have a direct correlation on Signatory 

inv\!stment shares.155 

The above assurances, together with the technical agreement for operation of aIl 

twenty-four PanAJ11Sat transponders, formed the basis on which the Board of Governors 

152 Ibid. at 9. 

I.U Ibid. al 15. 

154 Ibid. at 15. 

155 IbM. al 16. 
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recornmended that the proposed use would he technically compatihle with thc 

INTELSAT system, would not cause significant economic harm to the glohal systcm of 

INTELSAT and would not prejudice the estahlishment of direct tclecommunication links 

through the INTELSAT space segment among ail the partlcipantsY:;h 

On September 14, 1988, the Assemhly of Parties gave a favorahle tïnding on the 

use of the five Latin Beam transponders of the PanAmSat Network for the provision 

of public international telecommunications between the United States amI thc 

Dominican Repuhlic, and the United States and Costa Rica. 157 Upon thc rcqucst of 

the U.S. Signatory, the A~sembly also approved the extension, to a tcn ycar peraod, 

through December 1988, of Article XIV(d) Consultation Concerning the tive Latin 

Bearn transponders of the PanAmSat network. 158 No alteratlon was made in the 

technical parameters as weil as the non-technical, economic, and opcratlonal anlormation 

provided in the 1987 Coordination. 

Following the above consultatIons, the Board has given favorable t indings 

concerning the proposed use of PanAmSat Network by Argentina,159 Bahamas,160 

156 Ibid. at 1. 

157 Report by the Board of Governors to the Thirteenth Asumbly of Parites Pursullnt to Article XJV(d) 
Conceming the Use of the PanAmSat Satellite Network 10 Provule Telecommunications ServlC-C.\ Between the 
United States and Pern, the Domintcan Republlc and Costa Rica, INTELSAT Doc. no. AP-IJ-11E 
W/lO/88, Septernbcr 14, 1988, at 1-2. 

158 Ibid. at 4. 

159 Report by the Board of Governors to the Fourteenth Assembly of Parttes Pursuant to Arttc/e XII/(d) 
Conceming the Use of the Latm Beam Transponders of the PanAmSm Sa/ellile Network by Argenllna, 
INTELSAT Doc. no. AP-14-26E WnJ89, June 21, 1989, al 1-3. 

160 This coordination and the following are lisled in Parties and SlgnlllO"e~ Who Have Been 
Assoctated with PrevlOus Article XW(d) Consultations Con cern mg the Use of the C-Band Tramponder.\ of 
the PmlAmSat Satellite Network, INTELSAT Doc. no. BG-86-26E W/9/90, Attachrncnt no. 1, Augu~l 1, 
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Bolivia, Brazll, Chile, Columbia, Ecuador, Guatemala, Haiti, Honduras, Mexico, 

Nethcrlands (Antilles), Panama, Trinidad and Tobago, Uruguay, 161 Venezuela, 162 

Austria,16) and the United Kingdom. l64 Board of Governors' recommendations 

al~n werc givcn with regard to the proposed use of the PanAmSat sate]Jjte network for 

the provision of international public telecommunications services between the United 

States and the countries that are not members of INTELSAT : Antigua and Bermuda, 

Dominica, Grenada, St. Christopher (St. Kitts) and Nevis, St. Lücia, St. Vincent and the 

Grenadines, Suriname, Guyana, and Belize.165 One of the basic arguments forwarded 

hy the United States' Signa tory in justifying these proposed uses was that the traffie 

1990. 

161 This coordInatIOn conccrning the proposed use by Uruguay of the C-band transpondcrs of the 
Latin, North, and Central bcams of the PanAmSat satellite network. Article XW(c) and (d) Technical 
COn.\'ultatlOn Coneenllng the Proposed Use of the PanAmSat Satellite Network by Uruguay, INTELSAT Doc. 
no. BG-86-25E W/9/90, BGrr-75-12E W/8/90, August 1, 1990, at 1-3; Article XIV(d) Consultation 
Concert/mg the Proposed Use of the PanAmSat Satellite Network by Uruguay, INTELSAT Doc. no. BG-86-
26E W/9/90, August 1, 1990, at 1-6. 

162 Article XIV(d) Teehmeal ConsulWtion Conceming the Proposed Use of the PanAmSat Satellite 
Network by Venezue!a,INTELSAT Doc. no. BG-86-27E W/9/90, BGrr-75-13E W/8/90. August 1,1990, 
at 1-3. 

/6.1 Thl:" coordination conccrning the proposed use of the Ku-band transponders of the PanAmSat 
satellite Nctwork. The con!.ultation conccrning the use of the Ku-band transponders of the PanAmSat 
network, mitiatcd by the Signa tories of the United States and the United Kingdom, was concluded at the 
ThlTteenth Mcctmg of the N.!.embly of Parties (INTELSAT Doc. AP-13-12). Article XW(d) Consultation 
COti cern mg the proposed Use of the PanAmSat Satelltte Network by Austria, INTELSAT Doc. no. BG-83-
61E W/12/89, Novcmber 22, 1989. ali-S. 

164 INTELSAT, Relca!.e 90-22 (September 21, 1990) at 2. This coordination was hcld for the 
pnlVlsion of dome!.uc public telecommunications services within the United Kingdom dependent 
tcrntonc.~ tn the ümbbcan RegIOn, ami international public telecommumcallons services between the 
Umted Kmgdom and thcsc tcrntories up to the end of 1998. 

165 Article XIV(d) ConsultatIOn Cotleemmg the Proposed Use of the PanAmSat Satellite Network for 
Provisioll of Serwces Between the United States and Non-Member Countries in the Caribbean Region and 
m Ll/tm Amenca, INTELSAT Doc. no. BG-85-75E B/6/90, June 1, 1990, at 1-5. 



1 
estimates relating to the use of the PanAmSat satellite over the penod 1988-1998, 

provided for in the initial consultations, represent t"ully-saturated transponders and, as 

s'lch, represented the upper limit of potential, maximum, economic cffcct on 

INTELSAT due to the use of these transponders by other parties and Signatoncs which 

may join those consultations. l66 

2) The U.S. Domestic Satellites 

As a continuation of the previous coordinations in 1982 and 1985, as alrcady 

discussed, the U.S. and Canadian Signatories have requested cnordination conccrning 

the use of eight additional U.S. domestic satellite networks for the provision of 

telecommunications services between the two countries. 167 The services to he 

provided by these additional networks are the sa me as have hecn prevlously 

coordinated. The Signatories stated that traffic projections provlded at the t1me of the 

previous coordination remain unchanged and that trunk television service hetween the 

two countries were intended to be excluded. 

The Board of Governors confirmed the earlier conclusion for occasional POll1t-to-

point video services. With respect to reception of televislOn programming, the Board 

raised a serious concern that, since there was an inevitahle spill-over of broadcast type 

satellite transmissions into the neighbouring countries, an indiscriminate increase in the 

166 Ibid. al 4. 

167 Supra, note 109 at 2. 
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nurnhcr of networks providing the service and in the cl.werage areas being serviced 

rnight induce domestic systems to offer international services into the neighbouring 

countries. l68 Therefore, these services would be exc1uded from the definition of a "by-

product" of a domestic TV System.169 

With regard to business services, significant changes have occurred in 

INTELSAT's capability. INTELSAT has deployed an INTELSAT V Satellite with 

coverage of the U nued States and much of Canada, and offers the same type of 

business services as the U.S. and Canadian domestic systems. Therefore, the economic 

analysis concerning the potential economic harm of the V.S. / Canadian transborder 

business services are premised on the condition that su ch services are not extended 

beyond the existing husiness community network presently served by the domestic 

satellite networks and the established high capacity terrestrial networks.170 Based on 

these considerations, the Board of Governors conc1uded that the proposed serlÎces 

would he technically compatible with INTELSAT, would not cause significant economic 

harm to INTELSAT, and would not prejudice direct telecommunication links through 

168 IbId. al 5. 

169 IbId. 

170 IbId. al 6. Accordingly, Ihc cxtcnsion through 1989 of the use of the V.S. and Canadian domestic 
!latcllitcs for bUMncss !lcrviccs would not change the present situation since 
(i) the dom~l1C satellitcs wIll cxtcnd or add transborder circuits solely to complement established 

domcMic husmcss nctworks; 
(Ii) accordmgly, !luch traffie would not have been included in the INTELSAT Traffic Data Base; 
(iti) and. ID any ca~e. tbis use was limited to a maximum of 500 dIgital business services circuits and 100 

circutts for SC pc. 
IbId. at 7. 
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the INTELSAT space segment.171 

Besides the services betwecn the United States and Canada, thcre also were 

consultations concerning the use of U.S. domestic satellite networks for extension of 

services ta countries in Latin America and the Carihhean. The Ninth AS~l'l11hly of 

Parties in January 1985 expressed a favorable finding for the use of l~ U.S. dOl11estic 

satellite networks ta extend television, audio and data receive-only services to nine 

INTELSAT Signa tories which associated themse\ves with the U.S. rcqucst and to nine 

countries that were not members of INTELSAT. l72 In October 19~5, a ~imilar 

favorable finding was made with regard to three additional U.S. dornestlc satelltte 

networks for services to thirteen INTELSAT members and eight countries that were not 

members of INTELSAT. In February 1987 the list of recipient countrics was updated 

to include a fourteenth INTELSAT member country. On August 1987, the numher of 

satellites successfully coordinated had already reached 27 satellite networks. 173 

3) INTERSPUTNIK 

Since the coordination for the use of the INTERSPUTNIK system by Algcria's 

Signa tory in 1980, the Signatories of Iraq, Nicaragua, U.S., and Vietnam have also 

171 Ibid. 

172 As cite<! in Article XIV(d) Consultation Conceming the Use of us Domestic Satel/lle Nl!tworks for 
Extension of Services 10 Countries in Latin America and the Caribbean. INTELSAT Doc. no. BG-73-22E 
W!9/87. August 28. 19~7, at 1. 

173 Ibid. at 1-8. 

.. 
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succcs!\fully passed the coordination process under Article XIV(d) for the same 

ullc. 174 ln spite of INTELSAT con cern over the cumulative effects in previous 

INTERSPUTNIK coordinations, this concern did not haIt the use of INTERSPUTNIK 

hy other lNTELSAT memhers. 

ln a I<JH7 request for coordination, Israel's Signatory planned to use the 

INTERSPUTNIK system for the reception of television programming for a period 

extending to 1992. ln its assessment, the Board found that Israel planned to use an 

international puhlic telecommunications service, that this proposed service could be 

provided hy INTELSA T, and in the absence of INTERSPUTNIK, the traffic would have 

heen carried by INTELSAT. However, the Board estimated the forecast usage was 

"only" 1.15 minutes per day - 260 days per year. This diversion of traffie would cause 

(loOI per cent of INTELSAT revenue projections, which for the period of 1987-1992 

amounted to US $ 0.326 M. As this coordination only involved a small al1':Junt of traffic, 

the Board concluded that the use of INTERSPUTNIK by Israel would not cause 

significant economic harm to INTELSAT.175 The Board of Governors also advised 

the Assembly of Parties that the proposed use was technically compatible with 

INTELSAT, and that it would not prejudice the establishment of direct 

telccommunications links through the INTELSAT spaee segment.176 

174 A.~ citcd in Report by the Board of Govemors to the Twelfth Assembly of Panies Pursuant to Anicle 
X/V(d) on the Use of the INTERSPUTNIK System by Israel, INTELSAT Doc. no. AP-12-25 E BNlO/87, 
Scplcmbcr 16. 1987, al 1. 

175 1bul. al 3-5. 

176 Ibid. 

, 
.j 
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Similar findings were also made concerning the proposcd lise of 

INTERSPUTNIK by Syria for the provision of se PC and multidcstinatlon TV servÏ<:es 

between Syria and other INTERSPUTNIK users. 177 The Board 01 G()vernm~ abu 

recommended the propnsed use of the INTERSPUTN lK system tm the provl~lon 01 

television transmissions from the Democratie People's Republic of Korea to Japan for 

the period of 24 tn 28 September 1990, and for the transmission and receptHm 01 video 

and associated audio program services between Canada and the USSR and (lther 

Eastern European countries, which are not memhers of INTELSAT tor thc pCrlot! 

extending to December 31, 1999.178 Recommendations also were provided lor urgent, 

short-term use by the United States' Signatory of the INTERSPUTNIK sylltem for il 

four-day period in December 1988, a three uay period tn January )<JH9, and lor tht: 

sa me type of use by the Signatory of Japan in December 19HK 17~ 

4) INMARSAT Networks 

The proposed INMARSAT Second Generation networks w'wld provltle capaclty 

for the continued growth of the system, and would replace the agcing tirst-generation 

space segment. 1SO These networks would consist of three new satellites launchetl Hl 

177 ArtICle XW(d) Consultation Concemmg the Use of the INTERSPUTNIK hySyna, INTELSAT Doc. 
no. BG-73-33E W/9/87, August 20, 1987, al 1. 

178 INTELSAT, Relea!lc 90-22 (Septcmber 21, 1990) al 2,4. 

179 INTELSAT, Releasc 88-24 (Decembcr 14, 1988) al 2. 

180 Article XW(d) Consultation for the INMARSAT Second Generatton Networks, INTELSAT Doc. 
no. BG-73-14E W/9/87, August 20, 1987, at 2. 
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19HH/H(). The services provided hy these networks would include telephony, telex, data, 

and facsimile, together with distress and safety communication. INMARSAT also 

proposcd to add acronauticaJ services. 

As noted earlier, INMARSAT leases capacity on the INTELSAT V(MCS) 

satellites. As long as that lease agreement is m effect, which INMARSAT expects will 

continue into the early 1990s, INTELSAT will not be capable of providing these 

services, nor procuring a space segment that will permit such services. Accordingly, the 

Dircctor General recommended that no significant economic harm would occur. The 

Director General also recommended that the proposed networks were technically 

compatihle with INTELSAT, and would not prejudice the establishment of direct 

telccommunicatlOns links through the INTELSAT space segment among ail 

partlcipants. IXI 

In addition tu coordination under Article XIV(d), the INMARSAT second 

generation satellite networks also successfully passed coordination under Article XIV( e) 

for the provision of specialized communications services for aircrews, including voice, 

data, navigation and air traffie control services.182 

Similar findings also were given concerning MAREeS Aeronautical 

services. IX:; These networks would be used for the provision of aeronautical services 

181 IbId. al 3-4. 

1112 ArtIcle XIV(e) ConsultatIOn [or the INMARSAT Second Generation Satellite Networks, INTELSAT 
Doc. no. BG-73-95E W/9/87, Seplcmber 9, 1987, at 1-3. 

18.1 Tecllmca/ Comu/lllllOn [or MARECS Aeronautical ServIces under Article XW(d) and XW(e), 
INTELSAT Doc. no. BG-73-15E (Rev.l) W/9/87, BGrr-63-12E (Rev.l) W/8/87, August 14,1987, at 1-6; 
Article XW(d) ConsultatIOn Concerning the Use of the MARECS Satellite Network for the Provision of 
AaOllllU(lC .. a/ Semces, INTELSAT Doc. no. BG-73-16E (Rev. 1) W!9/87, August 24, 1987, al 1-5. 
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in the Atlantic, Indian, and Pacific Ocean regions. They also would proville operatlonal 

communications for aircrews, including voice, data, navigation, and atr traHie control, 

which fall under the provisions of Article XIVe e). The initial trials of the ~erviœs were 

planned in the second half of 1987, with an expected inauguration of a full commercial 

aeronautical service by the end of 1988.184 

5) ASTRA (GDL-6) 

The Party of Luxembourg and the Signatory of the United Kingdom requcsted 

coordination for the provision of public telecommunications services betwcen 

Luxembourg and the United Kingdom using the ASTRA (GDL-6) satellitcy~5 The 

satellite would provide television distribution services. It woukl be launched in 

September 1988, and would be operational in January 1989. The cxpectcd lifetime of 

the satellite is 10 years. 

The Board found that INTELSAT could provide the propnsed servlccs. In the 

absence of the proposed system, the traffic would have been carned hy INTELSAT. 

Interestingly, although both applicants used the c1assic argument that a Imgc numbcr of 

the services would not have existed had there been no ASTRA satellIte, the Director 

General was of the view that, based on comparable capabilities of INTELSAT, mcluding 

184 Ibid. 

185 Article XIVe d) Consultation Conceming the Use of the ASTRA (GDL-6) Sa/el/Ile Nelwork 10 Provide 
TelecommunicatIOns Services Bel,veen Luxembourg and the United Kingdom, INTELSA T Doc. no. BG-73-
12E W/9/87, Augusl 27, 1987, al 1. 
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the higher power INTELSAT VI satellites, aIl of the projeeted international traffie ta 

he provided through ASTRA could be viewed as traffic which wouJd be diverted from 

the INTELSAT global system. l86 The proposed use of the ASTRA system represents 

a potcntlHl maximum loss of revenue to INTELSAT over the peri ad 1989-1993 of 

Hpproximately 3.1 percent of INTELSAT global revenue projections and 26.6 percent 

of INTELSAT total revenue projections for television services.187 But when it came 

to the question whether the harmful economic consequences of the ASTRA system is 

"slgniticant," the Board found difficulty deciding since the INTELSAT Agreements do 

not quantify what degree of harm constitutes significant economic harm. Therefore, the 

assessment by the Board and the Assembly continued on a case-by-case basis. With 

respect to this coordination, the Director General judged that the individual use of the 

ASTRA system, as proposed, would not result in significant economie harm to the global 

INTELSA T system. 

The Board a1so diseussed the cumulative economic effeet of a11 previous 

consultations. Previous study made by INTELSAT suggested that "it would be difficult 

to that effects of less than 5-10 percent for the cumulative impact of a number of 

systems were significant for a 5-10 year planning horizon. If the economic impact of an 

individual system being coordinated feU beJow the Jower figure and the cumulative 

impact of aIl systems did not exceed the upper figure, this may provide sorne indication 

186 Actually. the Signa tory of United Kingdom admitted thal there would be traffle diversion from 
INTELSAT to ASTRA IbId. al 4. 

187 IbId. at 5. 
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that such an effect would not cause significant economic harm". 1XX Bcfme the 

operation of the ASTRA system, the aggregate potential revenue loss to INTELSAT 

caused by aIl separate systems coordinated under Article XIV(d) amounted 10 J.6 

percent of the INTELSAT global revenue projections. With J.1 percent revenue 

diversion caused by the ASTRA network, it would produce an oVl'rall total 01 6.7 

percent diversion of the INTELSAT global revenue projections. 1X9 Therelorc, the 

Director General concIuded that the use of the ASTRA network would not have a 

cumulative effect resulting in significant economic harm to INTELSAT. In addition, the 

Director General concluded that the proposed use was technlcally compatible with 

INTELSAT and would not prejudice the establishment of direct te\ecommunicatlons 

links through the INTELSAT system. l
9() 

Mter the above coordination, on June 21, 1989, the A~semhly nt Parties made 

a favorable finding concerning the proposed use by Switzerland of the ASTRA (GDL-6) 

satellite network for the reception of international television plograms wlthm 

Switzerland.191 According to the Board, the proposed use did not change the non-

technical elements, incIuding traffic allocation between services, provlded by the Party 

188 INTELSAT Doc. no. BO-60-63, as cilcd in ibid. al 7. 

189 Ibid. al 8. 

190 Ibid. al 8-9; Article XW(d) Technical ConsultatIOn for the ASTRA Sa/el/ue Ne/work, INTELSAT 
Doc. no. BO-73-11E W/9/87, BOff-63-lOE Wi8/87, July 29, 1987, al 2. 

191 Report by the Board of Govemors to the Fourteenth Assembly of Parties Pur.\Ullnt to Art/cie XIV(d) 
Conceming the li;)!! of the ASTRA (GDL-6) Sa tel/Ile Network by SWllzerland, INTELSAT Doc. DO. AP -14-
8E Wnl89, June 21, 1989, al 1-3. 
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of Luxemhourg and the Signatory of the United Kingdom.192 

Another satellite network, ASTRA lB, was successfully coordinated upon 

requcsts t'rom the Party of Luxemhourg and the Signatory of the United Kingdom for 

the provision of domestic television and audio selVices within Luxembourg and within 

the United Kingdom, respectively, up to the end of the year 2000.193 

6) EUTELSAT Network 

Certain EUTELSAT Signatories planned to lease part of the available capacity 

of the EUTELSAT I(FI) satellite ta meet domestic selVice requirements, primarily the 

distribution of television programs ta cable TV networks.194 The signaIs transmitted 

could also be received ,Jn an incidental basis in neighbouring countries. The French 

Signatory, on behalf of itsdf and other EUTELSAT member countries, indicated that 

reception would be Iimited to member countries of EUTELSAT. This coordination will 

be conducted into mid-1990, consistent with the expected lifetime of the EUTELSAT 

I(F 1) satellite. 

The Board of Governors indicated that the extension of domestic programming 

to transborder international users, falling in the antenna beam coverage of a domestic 

192 Ibid. al 2. 

193 INTELSAT, Rclcasc 90-22 (September 21, 1990) at 2. 

194 Report by the Board of Governors 10 the Thlrteenth Assembly of Parties Pursuant to Article XW(d) 
Concemillg the IlIcidelllal Reception of Television Programs Camed on the EUTELSAT 1-4 Network, 
INTELSAT Doc. no. AP-13-lOE W/lO/88, Scptember 14, 1988, at 3. 
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satellite system, could be accepted as incidental as long as the services offered were 

those provided for domestic audiences and not programs tailored to met!! specltic 

requirements in other countries.l95 The proposed use of EUTEL.'iAT 1-4 satclhte 

network for incidental reception of domestic television programs in memher countries 

of EUTELSAT met this condition and, consequently, it would not cause economic harm 

to INTELSAT, would be technical1y compatible with INTELSAT, anù would not 

prejudice the establishment of direct telecommunication links through the INTELSAT 

space segment.196 

Subsequently, the Signatory of France requested consultation regarding the 

transfer of services from the EUTELSAT 1-3 network to the EUTELSA T 1-4 network, 

and vice versa.197 ln this coordination process, the Director General concluùeù that 

the transfer of international services from EUTELSAT 1-3 to the EUTELSAT 1-4 was 

not a material change that would require a new coordination under Article XIV(d) of 

the INTELSAT Agreement.l98 Based on the advice from the Director General, the 

Board of Governors made a favourable finding. 

Similar findings also were made concerning the proposed use of the EUTELSAT 

1 satellite system by MOfQcco. l99 Previously, in 1987, the Assemhly of Parties 

195 Ibid. at 3. 

196 Ibid. al 1. 

197 Article XW(d) ConsultatIOn Conceming the Use of the EUTELSAT 1-3 and 1-4 Satellite NelWorks, 
INTELSAT Doc. no. BG-83-57E W/12/89, November 21, 1989, al 1. 

198 Ibid. al 1-2. 

199 Article XW( d) Consultation Conceming the Proposed Use of the E UTELSA T 1 Satellite Sy.\lem hy 
Morocco, INTELSAT Doc. no. BG-83-60E W112/89, Novcmbcr 22,1989, al 1-2. 

.. 
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expressed its favorable findings concerning extension of the use of the EUTELSAT 1 

system, incJuding the EUTELSAT 1-1 and 1-2 networks, until the end of 1992.200 

7) Orion 

The Orion satellite system consists of two networks that are planned to be 

brought into use in December 1991 and April 1992 each for a period of 12 years.201 

Each ORION satellite uses 34 transponders (mainly of 54 MHz bandwidth) in eight 

fixed beams, covering North America and Western Europe. On August 4, 1988, the U.S. 

and U.K. Signatories requested coordination pursuant to Article XIVe d) of the 

INTELSAT Agreement. 

After the lengthy and arduous technical coordination process between 

INTELSA T and both Signatories, agreement was reached on the set of conditions under 

which technical compatihility will be established between the INTELSAT and the 

ORION systems.202 AIso, the proposed system will not prejudice the establishment 

of direct telecommunications links through the INTELSAT system.203 

The Board of Governors determined that the use by the United Kingdom and 

the United States of thirty three 36MHz equivalent transponders for the provision of 

200 iiJit1. al 2. 

201 Reporl by Ihe Board of Govemors to the Fourteenth Assembly of Parties Pursuant 10 Article XW(d) 
Conceming Ille Use of the Orion Satellite System, INTELSAT Doc. no. AP-14-9E Wn/89, June 21, 1989, 
al 3. 

202 Ibid. al 7. 

203 Ibid. al 2. 
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international public telecommunications services will cause significant ceonomic harm 

ta the global system of INTELSAT.204 This harm will result l'rom diversion of traftïe and 

revenues affecting charges for ail INTELSAT services and/or compensation for the use 

of capital; signatories' investment shares. reduced opermional tlcxlhllity; and the 

potential loss of the use capacity on INTELSAT satellites at several locatlons.20S 

However, the proposing Parties and Signatories have given assurances to mitigate the 

impact of the Orion system on INTELSAT, as follows :206 

(i) ... that the Orion System will not be interconnected with the puhlic 
switched networks; 

(ii) that the international use of the Orion system will he limited to the thirty
three 36MHz equivalent transponders upon whi~h the consultation is based; 

(iii) that INTELSAT will continue to receive the support 01 the proposing 
Parties and Signatories in the development and implemcntation 01 plans 
for acquisition of cost-effective space segment capaclty sulflcient ln mect 
its requirements, in efforts ta acquire and maintam acccss to the rcquislte 
orbital slots in the geostationary orbit, and in the Implementation 01 
equitable INTELSAT charges that will allow the Organtzation tn compcte 
effectively; 

In spite of the assurances given, the Board of Governor helieved that the 

204 Ibid. at 2. In a separa te contribution, the U.S. stated it~ dl!!agreernenl wIlh the Board\ hndmg 
of significant economic harm. According to the U.S., the prohibition upon Omm from inten:onnectum 
with the public switched nelwork and the fact thal use of Onon Will ~llmulale dernand ar.\J expand the 
overall market for satellite telecommunications servlCC!o., will en!o.ure that there Will nol be any !'!lgmhUJnl 
economic harm to INTELSAT. ArtIcle XW(d) ConsultatIOn of the OrIOn Satellite Sy~tem, INTELSAT Doc. 
no. AP-14-28E Wt7189, July 7, 1989, al 1. The u.K. also raiscd dl!>agrccmcnt wllh the Board'), ftndmg 
White repeating the V.S. argumen(, the V.K. cntiled INTELSAT lhat "1I1n the hberal cnVIronrnent whlch 
is developing ID te}ccommumcations gcncrally and whlch ha!'! major bcnclJts to u~cr~ and provldcr!'! allkc, 
tt would be a nonsense lo construc [the concept of slgmfil:anl economlc harml narrowly m rclalHm 10 

lNTELSAT's revenue stream wllhout la king into account of the Impact on the wntmumg a{.hlcvem(,~nl 
of INTELSATs global mission". ArtIcle XIV(d) ConsultatIOn on the OrlOn Satclilte Sy.\tem, INTELSAT 
Doc. no. AP-14-29E WnJ89, July Il, 1989, at 1. 

205 Supra, note 201 al 2. 

206 Ibid. at 2-3. 
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assurances may not, by themselves, fully mitigating the impact of the Orion system on 

INTELSAT's ability to achieve its objectives without prejudicing the commercial 

interests of individual Signatories. Therefore, for the first time in the INTELSAT 

coordination process, the Board has stated that207 

... the Board will address on a priority basis the commercial implications of such 
corn petitive systems with the intention of developing business policies and 
procedures that will preserve the commercial viability of the Organization and 
equitability amongs the Signatories, while pursuing vigorously and achieving the 
objectives set forth in the Agreement even in the face of competition from the 
Orion system. 

8) BSD Broadcasting Satellite 

This satellite was coordinated with INTELSAT under Article XIV(c), (d), and 

(e). A coordination under Article XIV(e) was held in 1988 for the provision of television 

broadcasting services (8G-77-54), continued with coordination under Article XIV(c) for 

the provision of domestic ancmary services consisting of one-way, point-to-multipoint 

telecommunication transmissions using spare capacity within the time-division multiplex 

of the D-MAC television signal as an integral part of the BSB TV transmissions (BG-77-

61).208 ln 1989 it was also coordinated under Article XIV(c) for the provision of the 

207 Ibid. 

208 As cltcd ln Article XW(d) Consultation Conceming the Proposed Use of the BSB Broadcasting 
Sa/el/Ile Nelwork by the United King dom and Ireland. INTELSAT Doc. no. BG-85-77E B/6/90. June 1, 
1990. al 2. 
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same ancillary services in the absence of a video signal (BG-80-55).209 Finally, on 

May 23, 1990, coordination under Article XIV(d) of the INTELSAT Agreement was 

conducted with respect to the proposed use of the BSB broadcasting satellitc nctwork 

for provision of international public telecommunications services between thc U nitcd 

Kingdom and Ireland.210 In this regard, the Director General recommcndcd that the 

Board of Governor tender advice ta the Assembly of Partics that the proposed lise was 

technically compatible with INTELSAT, would not cause signitkant economic harm to 

INTELSAT and would not prejudice the establishment of direct telecommunication links 

through the INTELSAT space segment.211 

9}PALAPA 

On November 22, 1989, the Board of Governors made a favorahle tïnding 

concerning the proposed use of the Pa lapa B-2 satellite network hy the Signatory ot 

Porrugal for the provision of international public telecommunications services hetween 

Macau and the ASEAN countries.212 

Similar findings also were made concerning the proposed use of the Palapa B-2 

satellite network for the provision of international television and audio services l'rom 

209 As cited in ibid. 

210 Ibid. at 1-4. 

21l/hul. at 1-2. 

212 Al1icle XW(d) Consultation Conceming the Proposed Use of the Palapa B-2 Salelille fl.'elwork by 
Portugal, INTELSAT Doc. no. BG-83-59E W/12/89, Novcmbcr 22, 1989, al 1-2. 
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Australia to Indonesia and Thailand through 1990.213 Subsequently, under Article 

XrV(c), the Board of Governors expressed its favorable findings with regard ta the 

proposed use of the Palapa B satellite system by the Papua New Guinea for the 

provision of domestic public telecommunications services within Papua New Guinea 

through the end of 1996.214 

213 INTELSAT. Relcasc 88-18 (Scplcmbcr 16, 1988) al 2. 

214 INTELSAT. Rclcasc 90-22 (Seplember 21, 1990) al 2. 
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CHA PTE R III 

DEVELOPMENTS IN INTERNATIONAL TELECOMMUNICATIONS 

The international telecommunications environment has expericnced considera hIe 

changes since the establishment of INTELSAT. These changes are of two kinds -

technological and regulatory.l 

Telecommunications technology has developed qUlckly since World War II. The 

microwave system was developed, followed later by satellite commul1lcations and fihcr 

optic cable systems.2 Throughout this development, the role of the computer hecamc 

very important, making possible the introduction of various services. Development in 

technology still continues, but its impact on policy and regulatlons IS qUite sigllllïcant. 

Since the 1980s, a world-wide shift has occurred towards economic deregulation 

of domestÎC and international business.3 The telecommunication industry is not an 

exception. Initiated by the United States, many countries have changed thcir 

protectionist policy in favor of competition. In turn, the liheralization of national policy 

has been extended to the international market. It is against this hackground that the 

impact of liberalization of international market on INTELSAT will he examined. Based 

1 David M. Leive, "INTELSAT in A Changing Global Envlronment" (I98X) JO Col/oqUlum on the 
Law of Ouler Space 361 at 363. 

2 Henry Geller, "US Telecommunications PoliL)' : Incrca~ing CompetitIon and DcrcgulatlOn" in B. 
Wellenius, et.al., cds., Restructunng and Managmg the Telecommunications Sector (Wa!\hmgton, 0':: The 
World Bank, 1989) at 79. 

3 Richard A Gershon, "Global Cooperation in An Era of DcrcgulatlOn" (1990) 14 
Telecommunications POllcy 249 at 250. 
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on the ensuing discussion, Chapter IV of this thesis discusses the future of INTELSAT 

intersystem coordination procedures. 

1. The Emergence of Private Satellite Systems 

a. Changes in the U .S. Toward Pro-Competitive ReguIatory Policy 

The establishment of private satellite systems in the V.S. may occur because of 

significant changes in the U.S. policy. Initially, the V.S. government exercised 

comprehensive regulatory controls over its international c\)mmunications services.4 The 

devcIopment of new facilities, the increasing need fOI telecommunications services, and 

the decline of U.S. control over INTELSAT have caused the U.S. to shift its regulatory 

poticy. Ultimately, these changes resulted in the withdrawal of government control over 

1 ., ." te ecommumcatlons servlccs.-

The changes started in 1970 with respect ta domestic satellite policies. 

Specifically, the FeC dealt with the question of whether ta authorize - and how to 

4 These regulatory controls included : (1) supervision by the Federal Communication Commission 
(FeC) and the executive branch ovcr the total circuit capacity 00 ail U.S. international routes, regardless 
of whcther ~uch capaeity was generated by satellites, undersea cables, or landline facilities; (2) allocation 
by the FCe of transoccamc traffie between ail available facllities under "balaoced loading principles"; and 
(3) endo~emcnt by the FCC of tariff levels for COMSAT, permitting recovery of fully allocated costs of 
INTELSAT operations. Bert W. Rein and Carl R. Frank, "The Legal Commitment of the United States 
tn the INTELSAT S~temn (1989) 14 North Carolina Journal of International Law and Commercial 
Rt'gU[tlIlOlI 219 at 220. 

5 Ibid. 
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regulate - a domestic satellite market.6 As a result, the FeC adoptcd an aggrt'ssive 

domestic satellite policy that would maximize competition, open the market for new 

providers and promote the diversification of services. Through ItS Ordcr pnvate parties 

(and not just carriers or governmental organizations) can own and uperate dOlP,,-'stu.: 

satellites (domsats ).7 No limitation is set up on the types of systems and scrvlCl'S that 

can be authorized. By doing sa, the FCC rejected Cornsat's argument that the 1962 

Satellite Act provides Comsat with a mandate to own and operate domcstlc satclhtes.x 

The importance of the FCC decision on Domsat 1 is that It introduccu tlte "open 

skies" policy in the provision of domestic satellite communications services. In 1972 FCe 

clarified its policy decisions in 1970. It stated that while its entry pohcy Illlght be open, 

it was not without any restrictions or Iimitations.9 ln order to proteet new OOl11est IC 

satellite owners and encourage multiple entries, the FCC restricted entry hy AT&T and 

Cornsat. Restriction also was irnposed on Cornsat's possible service conllguratlol1!' to 

prevent it from giving AT &T (Comsat's primary customer for Il1ternatlonal !'ervlcc~) 'Illy 

undue advantages in the domestic market. 10 

The first domestic satellite, Western Union Telcgraph, was laullehed in 1974. 

6 Robert R. Bruce, From TelecommUnicatIOns /0 Electromc SerVIces' A G/olw/ Spctfrum of Definll/On.\, 
Boundary Lines, and Structures (Great Bntain: Bulterworth!l, 1986) at 261. 

7 Establishment of Domestlc CommunicatlO/l-Salelllte Facllltle!J by Non-Governmental Enlllte.\ (llJ70) 
26 FCC 2d 86 (heremarter a!! Dom!!at 1). 

8 Accordmg to the FCC, the 1962 Act dcalt only wllh mternatlOnal ..,crvlœ~, leavmg domc~tJc radiO 
communicallons (includmg !!atelhte communications) whollywllhm the Comml!l..,lon\ hroad powcr!l undcr 
the 1934 Act. Ibid. app c (Memorandum on Legal Issue!!), at 128-33. 

9 Second Report and Order (1972) 38 FCC 2d 850 (hcremafler Dom!!at II). 

10 Ibid.; Supra, note 6 at 264. 



141 

Sincc that time, the number of domestic satellites has grown significantly. This 

deveJopment has forccd the FCe to review its previous policy in order to accomodate 

increasmg dcmanùs and to solve problems caused by the increasing scarcity of available 

orbital positions. Il In addition, the Commission authorized licensees to se]] individual 

tran~ponders. 12 This decision has spurred the competitiveness of the satellite market. 

With the changes in the Fee policy, the extension of the "open skies" policy to 

international satellite services by private companies was only a matter of time. The Fee 

policy changes on international telecommunications services occurred primarily with 

respect to two matters : access to INTELSAT circuits and ownership of earth stations. 

One important issue heavily debated for many years is the question of access to 

INTELSAT circuits. The U.S. access to INTELSAT is provided only through Comsat. 

In Authorized User 1 decision, the FCe considered who would be classified as an 

"authorized user" of Comsat services and facilities. 13 The Fee conc1uded that, 

étlthough it had authority, pursuant ta the Satellite Act, to designate non-carriers as 

Il Arnong the mea~urcs taken, the FCC authorized the replacements of the first generation of 
!.atcltilc.." allowed ~aleltitcs to operate in new frequency bands - 12/14 GHz (Ku-band) and 18/30 GHz 
(Ka-tland), pcrmitted future applications for satellites using both the Ku- and C-bands, eliminated 
hccnMng requlfement!. for rcccive-only satellite earth stations, authorized Direct Broadcasting Service to 
upcratc ln the 12 GHl (Ku) band, reduced the orbital spacing, and proposed the establishment of Mobile 
Satelhte Servll:es. The authorization procedure was slmplified from a multi-step to a one-step, although 
the FeC became more ngid ID the application of eut-off dates (a time limit proVided for any additional 
appll(allOnll scckmg 10 compcle for any of the orbital locations requested by initial applicants ("the 
prm.-c""'ng group"». Sec Ibid. at 266-268. 

12 Acconhng 10 the FeC. transponder sales were not common carrier services. The Commission also 
aulhorllcd large u!.cr!. of !oa',c1hlc capaclly to resell unused spacc to others. See Southem Satellue Systems, 
Ine. (1976) 62 Fee 2d 15.): Regulatory Policles Conceming Resale and Shared Use of Common Carrier 
FlIn/Ules (1976) 60 FeC 2d 261, 297, modtfied ID part, 62 FCe 2d. 

B See AwllOrued Entlttes and Autltonzed Users (1966) 4 Fee 2d 421 (hereinafter Authorized User 
1); Reccmsldmuions grall1ed m part (1%7) 6 FCe 2d 593 (hereinafter Authorized User 1 Recon.) 
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authorized users, it limited the c1ass of uscrs to carrit!rs, and pt!rmitted C'omsat to serve 

others only in "unique and exœptional circumstances.,,14 On the other hand, the FC'e 

limited the role of Comsat as the "carrier's carrier.,,15 The carrIers, in tllrn, retait the 

circuits by leasing them directly ta end users. 16 In addition, to prote ct the "allthorized 

users,,,17 the decision to restrict Comsat's direct operations was intended to nClItralize 

competition between cable and satellite transmission services. IX 

Significant growth in international services market has encouraged the Fee to 

review its protective policy toward authorized users. As a result, Comsat is allthorized 

to enter the retail market and deal directly with end users through a scparate common 

carrier subsidiary.19 Because Comsat remains the monopoly provlder ot INTELSAT 

space segments in the U.S., the Fee reqUired it to separate the hu~trles~ of provlding 

INTELSAT circuits from the competitive activity of offering end-tn-end servlce~, whlch 

include earth station services. This decision was contimed in Authorized deCI~i()11 III, 

where the Fee perrnitted eomsat, through World Systt!m DivIsIon, to otfer INTELSAT 

14 Sec AuthoriLed User 1 Recon., IbId. at 594-5. 

15 "carrier's camer" means that Com!!at can only lca!!e INTEUiAT ClTcuJl~ 10 C!!lab11!!hed carner~. 
It is prohlbtted from compcting directly against the camer!! m the retailmg of Il~ ~ervICc. ... Sec Cheryl L. 
SarreaIs, "International Tclecommumcatlon!! Satellite Servicc~ : Thc Splflt of Q>operallon Yer!!u!! the 
BalUe for Compctltion" (1986) 26 Jurimetncs Journal 267 at 273-4. 

16 Sec, supra, note 6, at 282. 

17 The FCe feared that allowing Comsat to c.ompetc dlrcctly wJth the 1Re. .. lor lea~ed channel 
revenues could thrcatcn the IRC who, ID 1960s, just startcd to bcncfit from thc groWlh ln lhclr Ica!!cd 
channel bus mess. Ibui. 

18 See Authorized User l, supra, note 13, at 1401. 

19 Proposed Modificallons of the CommisSIOn 's Authorized User Pollcy Concemmg Acce~s to the 
Illlemational Satellite Services of the CommunicatIOn Satellite CorporatiOn (1982) 90 FCC 2d 1394 
(hereinaftcr Authorized User II). 
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space segment capacity to ail users at any D.S. Station.20 ln this decision, the FCe 

also authorized Comsat, through a separate common carrier subsidiary, to provide 

switchcd, Icascd channel and other end-to-end services. The International Service 

Carriers (lses), on the other hHnd, is given the discretion to decomposite rates.21 

The rcmaining issue to be considered by the FCC is about the International 

Record Carriers' (IRCs) request to "by-pass" Comsat and acquire space segment 

capacity directly from INTELSAT. The carriers argued that direct, or cast-base d, access 

to INTELSAT satellite capacity would allow them to compete with Comsat for providing 

scrvi~es to end users. They also asserted that direct access would minimize Comsat's 

ahility to use its "monopoly" position to engage in discriminatory space segment pricing, 

cross sub!>idization, and other anticompetitive practices.22 However, the FCC rejected 

thesc proposais, as it was unconvinced that any kind of "direct accessIt would pro duce 

suhstantial public benefits. Particularly, the FCC rejected the arguments that Comsat's 

tunctions were purely administrative, and that Comsat charged an excessive rate for the 

INTELSAT space segment. 23 

20 Proposed ModIficatIOn of the Commission 's Authorized User Policy Conceming Access to the 
IlIternallOllal Salelble SerVices of the CommunicatIOns Satellite Corporation (Second Report and Order) 
(19X5) 50 Federal Regulation 2552. 

11 Ib/(J. Prim to 1982, the IS('...s wcre divided into IWO groups: the international voice carriers and 
tntt!rnatlOnal record carriers (IRCs). This division was made partially because of a belief that full 
compellllon be(wccn AT&T, the only voice carrier, and the IRCs would eliminate rather than promote 
innova lion and would cvcntually diminish customer options and quality of service. See Frieden, Robert 
M.. "InternatIOnal Telecommunications and the Federal Communications Commission" (1983) 21 
Columblll loumill of TmmmallOnal Law 423 al 433-434. 

22 Supra, note 15 al 286. 

23 Ibid. at 285-6. 
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The competition between cable and satellite telecommunication also affected the 

Fee policy. It appears that the Fee feared one mode of communication would 

dominate the international services market and, subsequently, elirninatc the other 

rnode.24 With regard to satellite services, the Fee "believed that satellite circuits 

would be so much cheaper than cable circuits that whoever offercd satcllite-hased Icased 

channel would capture virtually ail the leased channel market.,,25 On the othcr hand, 

it was concerned that because AT&T and the IRes owned cable facllitle~, "they would 

prefer cable use and expansion ... even though satellite offered a less expensive means 

of transmission.,,26 

Regarding cable networks, intially the Fee regulated the allocation 01 traB ie 

between cables and satellites to assure that adequate capacity would he availahle, therc 

would be no excess capacity, and that satellite facilitics would he used efteetlvely.27 

Accordingly, the Fee imposed certain restrictions 10 avoid divt~rsion of traille trom 

24 There were !Iome cnties that FCC's intervention ha!! crcated ncgalivc cffccb. Trc/J!!C wnlc,> Ihat 
this intervention was detnmental to forelgn commumcatlon!! cntJuc~, !!lnCC theu arrangcmenl' wuh 
AT&T had been subJccted to er post and umlateral rcvlcw and reVI~lOn by Ih/; U S govcrnmcnl Philip 
H. Trezise, "INTELSAT and Compcting Pnvate Satelhte Sy!!tcm!!", ln Ern~t JoachIm Me,>lmalker. cd • 
The Law and Econonllcs of Transborder Telecommunrcallons (Germany: Nom{)~ Verlag.,gc,cll',chalt. 
Baden-Baden, 1987) at 337. From a diffcrent angle, McKflIght !!lale~ that FCC regulalory mterventlon., 
"have had a slgniflcant (dlstorting ?) effect on competition bctwcen the two tcchnologlc!! luthle!! and 
satellites)". Lee McKmght, "Comment", in Ibid. at 346. 

25 Authorized User II, supra, note 19, at 140.). 

26 Ibid. at 1401. 

27 The U.S. may choose to use cable rather than satellite facIIHIc. .. , !!incc AT &T and thc other camer .. 
own cable and, in many Instances, the utihmtion cost of cable I!! lowcr than ~atelhte faclhtlc!!. Klmberly 
A. Godwin, "The Propo!led Orion and ISI Tran!lAtlantlc Satelhtc System!! : A Challenge ln thc Statu~ 
Quo" (1984) 24 Junmetncs Journal 297 al 303, footnolC IR. 
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satellite facilities to cable facilities.28 In 1971, the FCC required AT &T to distribute 

its circuits equally between the TAT-5 Cable and the Atlantic Ocean Region 

Satellites.29 This "halanced loading" requirement was intended to ensure a sufficient 

traHie hase for Comsat. JO However, since circumstances change d, the FCC has tried 

to Iirnit its regulatory role by relying more on the market place. 

In 19~5, the FCe ruled that AT&T would be prohibited from shifting more than 

2 % of its satellite traftïe to cable per year, up to the 60 % limit. This gave AT&T the 

f1exibility to Joad up to sixt Y percent of its traffic over satellites.31 Eventually, in 1988, 

the Fee eliminated the baJance-loading requirement. 32 Following this decision, the 

Fee will reIy on agreement between COMSAT and AT &T.33 

Another suhject of FCC regulations is the ownership of earth stations. Starting 

with a limited ownership by COtvISAT, the FCe changed its poliey in 1966, permitting 

a Joint ownership of ail lJ.S. earth station facilities under the Earth Station Ownership 

28 Amung the reM net ions are "prescribcd use" and "composite rate" policy. Adopted first in 1966, the 
prclIcrihcd U!lC plan call!l for the equal distnbution of activated circuits betwccn the two modes. in 1968, 
the Fee approvcd the U!lC of proportional fill poUcy for North Atlantic region. The most common 
mcthod ollhi!l poltl.)' III "balanccd loading" which distributes circuits among facilities with unuscd capacuy 
in li manncr whlch. 10 thc exlenl possihle, rC!lults in alliransmission systems between the United States 
and li glvcn counlry carrymg equal number of circuits. Accordmg to composite rate policy, carriers 
avcrage lhe COllt of lIcrvmg a parttcular roule by cable and by salellite. See supra, note 15 al 275. 

29 CommulllcllIlOns Sat(>lIl1e CorporatIOn (1971) 32 Fee 2d 103. 

ol(} Sec supra. noIe 3. al 253. 

JI Supra. note 15 al 283. 

32 Po//()' for DIMnlIIIt/On of us International Carrier Circuits (1988) Fee 88-122 . 

. U Sec Franci!> Lyall, Law and S'pace Telecommunications (England: Darmoulh, 1989) al 61; Leland 
L John~lln. The FU/UrL of INTELSAT ln A Compewn'e Environment (The Rand Corporation, December 
19AA) al 18-19. 
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Committee (ESOC).34 The managcrial functions of ESOC was assigned to COMSAT, 

which also owned fifty percent shares in aIl U.S. earth stations. In 19S4, the Fee made 

a radical change by ending the concept of joint ownership of U.S. ear:h stations. Earth 

stations can be owned hy individual carriers, any cornhination of carriers with or withoul 

COMSAT, or can continue the practice through ESOC. COMSAT is authorized to own 

and operate earth stations independently through a separate common carner 

subsidiary.35 In 1988, Comsat ceased to operate any of the five internatIonal earth 

stations it has used to link carriers to the INTEL.C;;AT satellites. 

b. Proposais for Private Satellite Systems 

Separate systems are not new to INTE1SAT. Smce 1973, a large nurnher 01 

domestic and regional systems have been successfully coordinated with the INTEL..~AT 

system. Nevertheless, the proposais by U .S. compames for private system~ have drfiwn 

much more attention since the proposed private systems were planncd to provide 

internatIOnal service in the dense traffic in North America, where most of INTEL...~AT'~ 

revenue cornes from. Furtherrnore, these proposais were sponsored hy giant companics, 

which would not find it difficult to get financial support for the establishment and 

34 Amendment of Part 25 of the CommlSsion:5 Rules and RegulatlOm wlIh Re,lpeLl 10 OWnl'nhlp & 
Operation of Imtial Earth Sllltiom ln the United States for Use ln ConnectlOn wltl! Ihe ProptJ.Ied Glohal 
Commercial Sa/el/Ile System (Second Report and Order) (1967) 5 Fee 2d 812. Sec al~o lupra, note 15, al 

277. 

35 ModificatIOn of Polzcy on Ownershlp & OperatIOn of us Ellrth SIn/tom that Operale wllh 
INTELSAT Global CommunicatIOns Salelllle System (Report & Order) (1 <JK4) FCC, CC Dockcl no. X2-450, 
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expansion of the proposed systems. 

The uses of private systems for international services can be grouped into two 

types. The t'irst i~ the extension of domestic private satellite services ta provide service 

to nther countries, particularly ta bordering countries (transborder services). The 

extension ot the services of domestic satellites into the international market has become 

a trend nowadays, as can be seen from the increasing number of coordinations of this 

type with INTELSAT. This trend, if it continues, may blur the traditional distinction 

between domestÎc and international satellites and create a serious problem for 

INTELSAT.16 Nevertheless, unlike the second type, i.e. the establishment of 

international private systems, INTELSAT does not take this trend as a serious 

threat.J7 

The t'irst attempt to eliminate restriction of access ta international services by 

privatc entities was tried in the early 1980s. A number of domestic satellite operators 

proposed to extend the cave rage of their domestic satellites on an incidental basis ta 

Canada, l\1cxico, and I1carhy Caribbean countries.38 The FeC acccpted the argument 

that therc was no nced to test the "national interest" criteria required under the 1962 

36 Once the donr I~ open for pnvate ~~tems, it i!! only a malter of time for them to iDcrease the 
cap:lcity of thcir !oatdlitc!\ Of cvcn to expand the area covcrage of their services. As noted in the previous 
seCllOn, pnvatc compamc!l have thls "creeping power." 

.n A., ~hown an Chaptcr Il, no coordination wnccrning transborder servlcc!> created problem in the 
procc~!o, or rc..,ultcd a ncgallvc finding . 

.18 Sec Irwm B. Schwart/, .. Pirate!! or Pioncers ln Orbit ? Private International C.ommunication 
Satellltc Systcm~ and Article XIV(d) of the lNTELSAT Agreement" (1986) IX Boston G"ollege of 
IntemtU/Onal and Compamti~'e Law Revlew 199 at 210·11; Jefferson C. Glassle, "Analysis of the Legal 
Authllnty for EMablbhrncnt of Pnvate International Communications Satellite Systems" (1984) 18 The 
GL'orge IVashington Journal of International Law & Economies 355 at 371-3; supra, note 4 at 223-225. 
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Satellite Act since the satellites primarily provide domestic services. However. bcfore the 

FCC could determine whether such services could be authorized, It stated that it nceùcd 

official guidance from the U.S. Department of State.39 

In his letter of July 23, 1981, to the Fee Chairman, Undersecretary of State 

James L. Buckley stated that both the INTELSAT Agreements and the Communications 

Satellite Act recognize the possibility of establishing separate ~ystems.4() He stated that 

thcre are "certain exceptional circumstances" for the extension of dOl11estic satcllite 

services to international public telecommunications, i.e., in the cases wherc INTEI.SAT 

(1) "could not provide the service required," or (2) where "the service planncd would he 

clearly uneconomical or impractical using the INTELSAT systcm." 41 Ilowcvcr, 

Undersecretary Buckley emphasized that "the integrity of the INTEL .. "iAT system is 

important to achieving the goals established in the C()mmuntCatHH1~ Satellite Act of 

1962." Accordingly, such proposed services would not be inaugurated unless42 

(a) the proposaI not to utilize the INTELSAT space segment receives a 
favourable recommendation in the INTELSAT Assernhly (tor thcsc purposes 
a favourable recommendation requires Cl two-thirds favourahle vote); or 

(b) such proposai is supported by the U.S. Government and hoth the U.S. and 
the foreign governmental authorities concerned, in the ahsence of (j 

39 Transborder Satellite V,deo ServIces, (1981) 88 Fee 2d 258,271. 

40 Lelter Jrom Ille U,uJer:œcrelary of Slate for Security Assistance, SClenc(' and Tethnolog)' to thl' FeC 
Cha;nnan. datcd July 23, t981, al. pnnted ln InternaI/anal Satellile and Cllble TeleVlsuJn (Rc.,oun.:c Manual 
for the Fourth Btcnnial Commumcattons Law SymposIUm, UeLA, Lu!. Angclc~, March 15-16, 1 <JXS) al 
125 (hcrcinaftcr "lhe Bucklcy JCHer"). 

41 11ntl• 

42 Ibid. The second poinl clcarly indicalcs how the U.S. VICW!I thc "Icgal nature" of the A"crnhly 
findmgs. 
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favourable recommendation by the Assernbly, consider in good faith that the 
obligations under Article XIV have been met. 

Upon the Department of State's guidance, the FCC authorized in 1981 a number 

of domcstic satellite (domsat) operators to provide transborder service.43 The FCC 

stated that although existmg INTELSAT facilities might be capable of providing sorne 

of the proposcd services, the use of INTELSAT would be uneconornica1.44 ln 

accordance with the Buckley letter, before it could give permission, the FCC required 

such services tn obtain successful consultation with INTELSAT under Article 

XIV(d).45 

ln the early 19S0s, private systems entered a new era. A number of American 

companies filed applications to the FCe for the creation of international 

communications satellite systems separate from the INTELSAT system.46 Those 

applicants were : 

- Orion Satellite Corporation 

On March 1), 19H3, Orion Satellite Corporation filed the first application for a 

4.1 SIII"(/, nole 39 al 258. 

44 lb/(/ al 2XO-IH. 

4.~ III/d. at 2&l. 

46 Appllcatiom of Omm Satclhtc Corp. File No. CSS-83-002-P (filcd March Il, 1983); International 
Satellite. Ine., Flle No!>. CSS-83-0l'4-P (LA), I-P-C-83-073 (filed Aug. 12, 1983); RCA American 
('ommunu:atlOm., Ine., File No. I-T-C 84-85 (filed Fcb. 13, 1984); Cygnus Salellite Corp., Flic No. CSS
X4-002-9 (LA) (filed March 7, 1984); and Pan American Satellite Corp., File No. CSS-84-004-P (LA) 
(fllèd May 31, 19X4). 
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separate international satellite system designed to provide video, data, and audio 

services using digital and analog modulation techniques. The proposed system would 

consist of two in-orbit satellites and one ground spare, with each having 22 transpondcl s. 

The satellites would cover the eastern portion of North America and the Western 

portion of Europe: and would transmit in the 11/14 GHz bands. Orion proposcd to sell 

or lease transponder capacity ta selected multi-national corporations:n 

- International Satellite, Ine. (ISI) 

ISI proposed a system consisting of two in-orbit satellites and one grouno sparc 

that would link the continental United States and Europe. The 32-transpondcr 1 1-12/14 

GHz satellites wt!re designed ta provide video. teleconfert!ncing, and hlgh speed data 

transmission services. The total estimated cost of the system wa~ $ 230 rmllion. ISI 

offers various me,thods of user access to 1ts system. It plannt!d to otter more than Itlty 

percent of the transponder capacity for sale and at least fitteen to thirty percent to the 

public on a cornmon carrier basis.48 ISI also p]anned 10 give the Unitcd Nations frct! 

use of one transponder.49 

- ReA Communications, Ine. (ReA) 

The RCA proposaI involves the use of capacity on a U .S. dome~tic satellite to 

47 Onon Application, ibid., at 9-10. 

48 International Satellite, Ine., Application, ibid. al 2. 

49 Ibid. al 8. 
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otfer international service. RCA American Communications, Inc. (ReA American) 

asked the FCC fnr permission to amend its authorization ta construct and launch its 

existing C-hand Satcom VI satel1ite to permit "coverage on command of portions of 

Europe and AtrÎCa on six transponders." It proposed general1y tariffed services, leased 

channels, and transponders providing video distributiun, teleconferencing and 

commercial! business communications, including private-Ieased channel voice, low-speed 

data, medium speed data, and high speed data.50 

- Cygnus Corporation 

The Cygnus proposed system would consist of two in-orbit satellites and one-

ground sparc, with cach satellite having 22 transponders. The satellites would caver the 

Eastern portion of North America and the Western portion of Europe.51 The services 

would also be extended ta coyer Puerto Rico, the U.S. Virgin Islands, the Caribbean 

Basin, and portions of Central America. It would operate in the 11-12/14 GHz bands 

and he ahle to operate with a variety of earth stations including "micro," roof-top, earth 

stations. The proposcd satellite would be designed to fJi'/)vide digital communications 

services including video teJeconferencing, high-speed facsimi1e, computer ta computer 

communications, remote printing, teJetext, videotext and data collection, and distribution 

services. Like Orion, Cygnus also proposed the sale or long-term lease of transponder 

50 ReA Application. ibid . 

. 51 ln il!! application, Cygnus also stated that il planned to file to the FCC for a Pacific regional 
llalcllitc ll)'lliem in the ncar future. Cygnus application. ibid. 
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capacity on both a preemptible and non-preemptible basis.52 

- Pan American Satellite Corporation (P ANAMSAT) 

PanAmsat proposed a system consisting of two in-orhit satellitcs capahle of 

providing domestic satellite service in Latin America and suhregiollal vidco and audio 

distribution satellite services between New York and Miami and Latin Amcrican 

countries.53 Itlncidental" coverage of the Iberian Peninsula also was includcd. The 

types of services that the system would provide included video and audiO distrihution; 

domestic service offerings, including video and radio programming; vidco text and 

teletext; telex facsimile and electronic mail; telephone service; and data and computcr 

comm unications. 54 

- Financial Satellite Corporation (FINANSAT) 

FINANSAT proposed to provide, on a non-common carrier basi~, customizcd 

point-to-pl'int data communications services using two in-orbit C-band ~atcllitcs and onc 

ground spare. 80th satellites would provide financial information and intracorporate 

data distribution. Each satellite would carry 24 transponders that would he offcred for 

sale or long-term lease to selected customers, such as large tïnancial in~tltutions.551t 

52 Ibid., at 2. 

53 For furthcr information, see PanAmSat coordination ln Chaplcr Il. 

54 PanAmSat Application, supra, note 46. Sec abo Richard R. Coll no, HA Chromclc of POlK)' and 
Procedure: The Formulation of the Reagan AdmmiMratlon Polil.)' of InternatIOnal Sal~'hte 

Communications" (1985) 13 Journal of Space Law 103 at 127. 

55 FINANSA T Applicauon, supra, nole 46. 
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rcqucsted an Atlantic orbital slot at 47 degrees West Longitude (W.L.) and one Pacific 

orbital slot at 178 degrees W.L. The Atlantic satellite wou Id provide coverage to the 

continental United States, Canada, Western Europe, and the southeast portion of South 

America. The Pacifie satellite would provide coverage to the Far East, Australia, 

Mexico, and the western portion of the United States. 

c. The U.S. Administration Policy Response 

The FCC deferred action on the Orion and subsequent applications upon a joint 

rcqucst from the Seeretaries of State and Commerce to review the impact of separate 

systems on United States national interest and foreign policy. The letter explained that 

the Orion proposai TaJsed complex issues and that the Executive Branch wished to 

review the proposai in light of national needs and priorities, treaty obligations, and 

relations wlth other countries.56 

The Senior Interagency Group on International Communication and Information 

Policy (SIG) rcviewed United States telecommunieations poliey to find whether 

éluthorizing satellite systems in addition to INTELSAT would be consistent with United 

States law, compatible with foreign and telecommunieations policy goals, and in the 

national interest.57 By Oecember 1983, the National Telecommunications and 

.56 49 Telecom Rer. 18-19 (Apnl 18, 1983) as dtcd in supra, note 54, at 114 . 

.57 Ihld. The SIG i!. composcd of reprcsentativcs of the Departrncnts of State, Justice, Defense, and 
('ommerce; the Offices of Management and Budget, Science and Technology Policy, Policy Development, 
and the US Trade Reprcsentallvc; the National Sef'lfity Couneil; the Central Intellegence Agency. the 
LIS InlormatlOn Agem:y (lISIA); the Board of International Broadcasting; the Agen<.)' for International 
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Information Administration (NTIA) staff recommended that the cntry of Orion and ISI 

be permitted, under restrictions that they cannot use thcir transponders for common 

carrier, public switched voice services, after Article XIV(d) eon~lIltation~ had becn 

completed.58 In January 1984, the SIG unanimou~ly recommended that the UllItcd 

States endorse the applications. According to the SIG, the new systems are suhJect to 

certain limitations, i.e., the sa me as those adopted by the NTIA staff.5lJ 

Based on the abave recommendatiol1s, the Reagan Administration dec1areù on 

November 1984 "that separa te international satellite systems are required in the national 

interest ... The United States shaH consult with INTELSAT reganling such separatc 

systems as are authorized by the Federal Communications Commlssions . .,60 This 

determination, therefore, opens the dom f':Jf private satellite operators. In doing so, it 

signalled a major shift in the D.S. telecommunicatiol1s policy by introducing Ils "open 

skies" policy to the international marketplace.61 

In conjunction with Reagan's determination, the Secretaries of State and 

Commerce had instructed the FCC that the new systems shaH comply with two 

Dcvelopment, and the National Aeronautics and Spacc Administration. Commerce and State ClH.:halr the 
SIG. 

58 Supra, note 54 at 121. NTIA 1S a division of lhe US Depanrncnt of Commerce. 

59 Sec ibid., al 122. 

60 Presidential Determination, No. 85·249, Novcmbcr 28, 1984, as printcd ID International Satellile~ 
and Cable Television, supra, nOle 40, al 187. 

61 See supra, note 3, at 253. 
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conditions.62 Fir!!t, each system is to be restricted to provide services through the sale 

or long-term lease of transponders or space segments capacity not interconnected with 

puhlic ~witchcd message networks (except for emergency restoration service). 63 

Second, one or more foreign authorities are ta authorize use of each system and enter 

into consultation procedures with the V.S. party under Article XIV (d) of the 

INTELSAT Agreements. 

On Fehruary 8, 1985, the Departments of State and Commerce released the 

SIG 's "White Paper" on the separate satellite policy.64 The White Paper conc1uded 

.. .It is technically feasible, economically desirable, and in the national interest ta 
allow new entry by U.S. firms into the international satellite field. Customers 
should be afforded buth the new service options and the benefits of competition 
among customized service providers that new entry promises. This can be 
accomplished, moreover, while maintaining the technical integrity of the 
INTELSAT global system and avoiding significant economic harm to that system. 

62 Letter from llie Secretartes ofState and Commerce 10 the Chmmwn of the Federal Communications 
Co",nmswn(Nov. 2X, 1984), a!. pnnted in supra, note 54 at 132-133. Under Section 303(r) of the 
C()mmumcatJ()n~ Act. Fee I~ authorized to prescribe thcse conditions as may be ncccssary to carry out 
the ACI or Umled Slate~ obligations under treatles Ok conventions relatmg 10 radio or wire 
communÏl:allOn!\. 

6.J The pubhc-~wltched nctworks conslst of transmission of VOlee (telephone) and record (telegraph, 
Ic\ex) me!!~age~ vIa common carrier (i.e. AT&T, Western Umon, etc.). The common carriers are required 
10 provlde acce!.~ lU Ihe network 10 any party who pays the appropriate rate for such service. Under this 
flr!\l cundllion. ~eparalc satellile ~ystcm!!, on the other hand, will provide service via intracorporate 
nelwroks. They will have complete control over thcse hnes of communicalions. Lawrence A Capian, "The 
C~~e for and Agaln~1 Pnvate Inlernational Communications Satellite Systems" (1986) 26 Jurimetrics 
Journal IXO at 192. foolnotc 64. 

64 Semur Intcragem,:y Group (SIG) on InternaUonal Communications and Information Policy, A 
White Paper on New InternaUonal Satellite Systems, Fcbruary 1985 (hereinalter Ihe White Paper), as 
printed ln appendlX tu Marcellu!. S. Snow,/ntemational Commercial Satellite Communications (Germany: 
No~mm Verlagsgc!\ellschaft, Baden-Baden, 1987) at 161-197. 

65 Ibul. al 163. 
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V.S. foreign policy, and international communications ami mformation policy, 
require a continued strong commitment to INTELSAT as 'a single global 
commercial telecommunications network'. But our national commitmcnt to 
INTELSAT and other important goals can he accomodated provided that the 
new international satellite systems and services are authonzed and Tl~glliated 
along the !ines discussed in this report. 

The paper showed the benefits that competition in international sate\lttc services 

would bring ta V.S. users. In order to fulfill the obligation under the INTI ~LSAT 

Agreement, the White Paper stated that the U.S. shaH impose service limitations on 

separa te systems by limiting them ta nonswltched traffic not mtercollnected wlth the 

public network. These restrictions, according to the White Paper, would shield about 

eighty six percent of INTELSAT's revenue from direct competition and therelore crea te 

only a limited challenge to the INTELSAT system.66 The White Paper provloed a 

broad interpretation of the "national interest" standard as required m the Satellite Act 

of 1962.67 Interestingly, although the Satellite Act requires the "national interc~t" test 

to justify additional capacity, the White Paper simply assumed such capacity wa~ a 

necessary element in fostering competition.68 

Following the Presidental determination, the Fee hegan ils examlllatlO(1 ot the 

separa te systems proposaIs. On January 4, 1985, It released a Notice of Inquiry and 

66 Ibid. at 183. 

67 Sce Sigrid A Mendel, "Authoru.ation of Priva te International Satellne Sy~tem~ ln OlmpelJUon 
with COMSAT: An Analy~is of the Underlymg Legal Justification!. and PO!Il;Y Factor~" (19X6) IX Law 
and Poltcy in International Busmess 279 at 297, stating that thls intcrprctatlon I~ "mdlcatlve of an CXCCUtlvc 
branch de:,uc to cxtcnd gcneral pro-competition and free market phJlo~ophlC~ tn the US mternatJ(mal 
satellite communication!. market". 

68 Supra, note 4 al 226-7. 
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Proposed Rulc-Making to consider both individual applications and general U.S. policies 

regarding privatc satellites.69 On July 25, 1985, the Fee decided that the authorization 

of private international systems, subject ta certain conditions,70 would serve the public 

intcrcst and would not cause significant economic harm ta INTELSAT. The conditions 

arc as follows :71 

- Ali separate systems are restricted ta the sale or long-term lease of 
transponders or space segment capacity for communications not interconnected 
with public-switched message networks, except for emergency restoration 
service; 

- The "no-mterconnection" and the "sale or long-term lease" restrictions will apply 
to ail levels of resellers and users of separate system facilities, as weIl as to 
separate system opera tors; 

- Licencees are required ta enforce the restrictions through contractual and other 
means, at risk of Iicense Joss or other appropriate sanctions, and resellers are 
required to enforce these restrictions with respect ta their customers as well. 

ln addition, the Fee also provided more detailed guidelines, as follows : 7Z 

- There is no need ta establish a specifie minimum unit of space segment 
capacity which a separate system may provide, sa long as the capacity is 
provided on a sale or long-term lease basis; 

- The mmimum lease period for a "long-term lease" of capacity is one year; 

69 E.\Iahilshment of Satellite Systems Providing InternatIOnal Communications (1985) 50 Federal 
Rcgulatton 1570. Sec supra, note 54, at 134-135. 

7(} The FCC conditions and r~trictions baslcally arc not different from thosc proposed by the 
Exc(ul1vC Branch. "The FCC is nOl lcgally obligcd 10 follow lhe recommendation of the President, but 
lyplcally ha!> glvcn such rccommendallons subslantial welght in dClcrmining the public lDtere~t~. Bert W. 
Rein, ct.a!., "Implemenlallon of A US 'Free Enlry" Initiative for Transatlantic Satelltte facilitles -
Prohlcm:., Fttfalb, and PO!lMhlhllCS" (1985) 18 George Washington Journal of InternatIOnal Law and 
Econ01111o 459, al 463 fn. 9. 

7/ A, pnnlcd m supra, note 54, al 142. 

72 IbuJ. al 142-143. 
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- Separate system operators are prohibited from Opt'ratmg as common carnt'rs. 
but the)' can provide spaœ segment capacity to common carriers and cnhanccd 
service providers, who l'an resdl capaclty for cOl11mulllcation~ ~crv\Ccs nut 
interconnected with any public-switched message netwmk: 

- There is no basis tu e~tabhsh a "sun~et" date for the Ext'cutlw Brandl ~CIVll'C 
restrictions; and 

- Applicants can not begin con~truction until they havc tlclllol1straled l'CI tain 
financial qualificatIons by lIhowing 1) the estllnatcd costs ot propollcd 
construction and launch and any other II1ltial expcnse~ tor thc proposed 
stations, 2) the estimated operating expenlles for one year alter launch, antl .1) 
the applicant's current tïnandal ablhty to meet the cost~ ot con~truction and 
launch and operating expen~es for one year alter launch. 

Authorizations will he conditloned upon one or more torcign cntttic~ havlllg é1ulhorizcd 

use of the proposed system and having entered into consultation wlth thc lJ 1lI1ctl Slatc~ 

under Article XIV(d) of the INTELSAT Agreements. Consl~tCl1t wllh the Exccutlve 

Branch restrictions, the CommiSSion will not issue a lIcense penmttlllg any apphcant 10 

begin operating Its proposed system until it ha~ been tlec1ared hy thc Dcpartlllcnt ot 

State that the United States had fulfilled it!! INTELSAT Agrecmcnt Ohligation~. In 

addition ta these conditions, the FCe abo elaborated the entorccment mechalll~ms 10 

ensure the fulfillment of these conditions.73 

In August] 985 the Congress approved the State Department Authonzation Bill 

(H.R. 2068). The Bili endorsed the Presidential policy on satellite system~ ~cparate trom 

the INTELSAT system. While on the one hand the Act state~ that It IS the pohcy ot the 

us "to authorize use and operation of any additional space !!egment tacllttlc~ only JI the 

ohligations of the United States under Article XIV(d) ot the INTELSAT Agrcemcnt 

have been met," the Act also imposes an additional constraint, I.e., It INTELSAT 

73 For dctail, sec ,but. at 144-145. 
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remlers an unfavorahle finding under Article XIV(d), the President must determine that 

It is nevertheless in the U.S. interest to proceed with the separate system.74 In 

addition, the Secretary of State must suhmit a report to the Congress which will have 

a 60-day wHltmg pcrrod to take action, if it so desires.75 This new legislation reiterates 

the pollcy support for INTELSAT found in the 1962 Satellite. However, as noted, the 

Act explains the procedures to he followed in case INTELSAT reJects the proposed 

separate systems. 

Finally, the FCe granted provisional construction and operation authority to 

ReA, ISI, PanAmSat, Cygnus, FINANSAT, and Orion Satellites. l'wo other satellite 

system~, Columhia and McCaw also ohtained authorization~.7t) PanAmSat became the 

tirst I,nvate international satellite carrier when it launched its satellite in mid-1987. 

The ahove actlOn!l, taken by the Executive Branch of the U .S., reflect a trend 

lOward favorrng tree cntry and competitive market behavior in international 

telccommunicatlons ~ervices.77 Although the conditions are designed to prote ct the 

INTELSAT system, there is no guarantee that they can be effective, It remains 

uncertain to what extent these restrictions will prove viable or useful to limit their 

74 ForeIgn Rl'{lll/(JII.\ AulhorlZatlOn Act, Fiscal years 1986 and 1987, Public Law No. 99·Q3, Sec. 146(d). 

75 Ill/d. Sec al~o DaVid M. Lclve, "International Telccommunicauon!. and Satellite Sy!.tems II: 
lNTELSAT" (19~7) 151l1ternllllOlUl! Busmess Lawyer 316 at 317. 

76 Columbia Commumcallon~ Corporation (Columbia) propmcd services to Iink the western 
conttnental Umted States, Ala!\ka, Hawait, wcstern Canada and Japan with tran!.pondcrs for salc or long
term lca!>e Ml:Caw Spaœ Technolugles (McCaw) proposed satelltte~ over the Indian Ocean and Pacifie 
Ol:ean, throughoui the Umled Slat~, the Pal:lflc rim and baMn, Mla, the Middle East, and parts of 
Europe and Alnl:<I, on a non·mmmon camer basl!.. Sec Snow, supra, note 64, at 90. 

77 Sec .\upra. note 70, at 463·4, predlcung that the changes ·soon might be recognilcd as establtshed 
li.S. mternallonal telcl:ommumcationl\ polu.:y objcctivt..~." 
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impact on INTELSAT.78 Eventhough the private systems cannot ellter the public 

switched network (PSN), the~e systems will easily expand their servIces 10 mdude PSN. 

particulacIy when the need~ in the ~ervices market grow. PanAmSat. lOI example. hi\~ 

a plan to be the first "priva te global system", hy expandlllg tt~ Ilctworks to cover thc 

ather parts of the w\)rld.79 Furthermore, PanAmSat tm~ mcrc&lslllgly strong ~upport 

in the U.S., following its petition to the Fee for Iitting the l'SN restrlctlon.XII S111l:C no 

ather country applies the PSN restriction, it seems that thi~ restrictIon WIll not la st long. 

The conditions for authorization l'rom one or more toreign authorttles may not 

create much dlfficulty for private systems. This is so l'ven in the ca~e 01 a ncgatlve 

finding by the INTELSAT Assemhly of Parties since the nature 01 the lIIld111gs I~ only 

recommendatory, and the U.S. policy opens the po~~ihlltty for prlvatc ~y~tclm upon 

determination by t~ll' Pre~ident. Of course, once a pflvatc sy~tcm I~ a uthorlzed otller 

companies will follow. The Impact on INTELSAT may he tflggered Il other countrtcs 

follow the U.S. policy.81 

d. The Position of Foreign Countries 

78 Robert R. Bruce, el.al., The Telecom Mosaie: A!i!iemblmg the New Internatwnal Structur(' (Great 
Brilam: BUllcrworths, 1988) al 359 

79 PanAmSat plan!. 10 launch a !lmaller !latellitc m the Indlan Ocean reglOn ID 11)<)4·1995 ~ee Guy 
M. Stephen!>, "Regional Sy!ltem!l, Llbcrahllng Top the Bill At PTe 91" (March }9<)1) Smelilte 
CommunicatIOns 29 al 30. 

80 Sec ln Chapler IV undcr foolnolc 50. 

81 Ibid. 
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The re:-.ponse 01 foreign countries concerning the proposais from American 

pnvatc companies is very important. As a member of INTELSAT, the U.S. is bound by 

right~ and dutie~ derived trom the Agreements establishing the organization and setting 

the code of conduct for the operation of the Organization and its members. The 

negative position:-. ot other countries may create disadvantages to the promotion of US 

policy in the Organization. The response also is important for operators of private 

satellite system since international telecommunications services are subJect to the 

Icgitimatc control of multiple sovercign states.82 

Most tclecommunications facilities in foreign countries are operated, controlled, 

or owncd by Postal, Te1egraph and Telephone (PTT) ministries. They usually hold both 

rcgulatory and operational powcrs, and their positions in international 

tclecommunications is very important. Each PTT contrais "the half way point" between 

its country and a foreign country. An operating agreement between the PTT and a 

torcign country's carricr is signed prior to the commencement of most 

telecommulllcations services between the countries. Therefore, the PTT has discretion 

to choose the foreign carrier they would like to make such arrangement with, and have 

control over the di~tribllti()n of return traffic to the foreign country. 

On the other hand, the private systems may affect their revenue, particularly 

sinœ the PTfs do not own the systems. Theoretically, a foreign government may 

declinc to give approval of the proposed private satellite system, unless it benefits from 

these systems. Therefore, approval is generally given on a recipracal basis. 

82 Supra. note 70 al 467. 
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For (West) European countries, another concern is the vmhllity of thl'ir 

EUTELSAT system. EUTELSAT is the European cooperative venture provitlll1g IIltra-

European satellite antl North-Afncan commul1Ications.X1 It IS respl)n~lhlc lm the 

design, construction, establishment antl operation of a tcleCOI11I11Ut1lCatlon~ l-atclllll' 

system. Like INTELSAT, the main objective of EUTELSAT I~ 10 proVille lixctl !tall'llIle 

services that meet the neetls of international public tcleCOl1lmUI1KalIOI1~ ~Crvll'l'!t 111 

Europe.84 Indeed, as emphasized byone author, EUTELSAT IS pnnclpally pattcllIl'd 

after INTELSAT and INMARSAT.85 EUTELSAT sets up coOldlllallon ImJrcllllll'~ 

to be followed by any separate ~ystem operated hy It~ mel11ber~.X6 Separatc ~'y~ICI1l~ 

are required not to cause any slgl1lficant economic harm tn EUTELSAT and I11U~1 hl~ 

technically compatible with the use of the radio frequency !'IpectruITI antl orhltal ~pacc 

83 The EUTELSAT Agreements were concluded in May 1982. The Agrcemenl~ C()n~I~1 01 an 
intergovcrnmental Convention lhat formed lhe orgami'alaon for European ~alclhte IclccommUOIGlllon" 
"EUTELSAT", to be signed by the member !.latc!> (The EUTELSAT ConventIOn), and an Operallllg 
Agreement rclatmg to "EUTELSAT, to be Mgned by the governmenl!. or authon/cd Iclccommunlcallon~ 
cntitics (The Opcratmg Agreement). The Convenllon and Operatlllg A;.:r(·cnzenl of tht' Europl'fln 
TelecommulllcatlOns Satellue OrgamzalLOn (EUTELSAT), Pari!>, July 15, 19X2, ( 19X ~) M:'ot. No. 2\ Cmnd. 
9069. The ConventIon and the Operatmg Agreement wcre OpC!i~.j ft}[ 'olgnalurc on July 15, I<JX2, and 
would enter mlO force no later than Deccmber 1988, a~ ~0(!1I a~ lwo·thlrd~ Itnancl:') parlIclpalum ha~ 
becn achleved. The EUTELSAT ConventIOn, Article XXII; Tfle Operatmg AgrCt:menl, Arlldc 23. (iowcvcr, 
for various reasons, the EUTELSAT Agreement~ came ID!,) effee' on Seplemher l, 19X5 Sec L yall, \upra, 
noIe 33, at 275. 

84 The EUTELSAT ConventIOn, Article lII(a). 

85 Simone CourteIX, "EUTELSAf : Europc's Satellite Teleeommuntcatlon~" (1984) Mlclugan 
Yearbook of Intemaflonal Legal Studœs 85 al 91. 

86 Sec Article XVI of the EUTELSAT Convention. In addition to INTELSAT and EUTELSAT, 
there also are consuhalIons for mobile satellite communication~ under the INMARSAT Agreementl!. Sn 
far, EUTELSAT does not provide a mantime mobile market. Unhke INTELSA T, no con~ultalJ()n wllh 
IN MARSAT has becn undertaken by EUTELSAT. Sec Lyall, .\upra, note 33, at 28<)·2<)0. 
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segment hy an existing or planned EUTELSAT space segment.87 These coordination 

requlremcntll uo not apply to INTELSAT developments.88 Whereas the INTELSAT 

Agrecrncntll have a mcasure of prdtcction or priority over the EUTELSAT 

Convcntj()n/~<) cl car Iy the EUTELSAT (.f)ordination procedures are intended to secure 

a EUTELSAT monopoly position in Europe for the provision of public 

telecommunicatlons services.4() The possiole spreading of private systems, therefore, 

may cause economic harm to the EUTELSAT system.91 

Dcvclopmg countnc~ wcrc concerned that private systems may deprive them of 

the heneiït they ohtain l'rom the utilization of the INTELSAT system. For many 

devcloping countries, the INTELSAT system is the main telecommunications Iink to the 

outsidc world.Y2 The INTELSAT Agreements assert that the INTELSAT system will 

he availahle on a commercial, non·discriminatory basis ta ail nations of the world, in 

87 Under the EUTELSAT Agreements, no direct telecommumcations Itnk test is requircd. For the 
ra \Jona le .. and tntcrpretallon~ of the coOrdtnallOn procedures under the EUTELSAT Agreements, see 
Nlcola~ M. Matte and Ram S. Jakhu, Supplemenlllry OpmlOn Regardmg the Nature of Service 10 be ProvuJed 
by ,Ile GDL StlIdlz,(' System, Montreal, Quchec, Deccmber 19, 1986 (unpubhshed), at 2, et seq. 

SS The EUTELSAT Convenllon. Article XVI(C)(I). 

89 Lyall. ,Iupm. noh.: :U at 2X'). 

9(J Thl~ fact May explam why only sorne !!eparate systems have been established in Europe for the 
pruvl~ion of public tdewmmuntcat1on~ ~y~tems. 

91 Dehble Shlmman a~~erlcd that the EUTELSAT's "close relationship Wlth the PTT has put 
EUTELSAT ln a pnvlleged and 1tomewhat protccted position." Also, "the PTIs are naturally very 
~upportlvc 01 EUTELSAT becau~c thl~ arrangement not only glves them a great deal of control in the 
pruvlMon of C<lpaclty. but also alloWll them to set tantfs such that satellite services do not undercut the 
pnee ... of theu own terreMnal link. ... " Dchblc Shimman, "Satellite Dercgulation ID the European 
Community" (Nllvemher 1(88) TelecommUnicatIOns 65. 

92 ('omnl1~!llOn of the European Commumtics. Towards A Dynanuc Eurpean Economy - Green Paper 
0" the D('~'elopment of the Common Market for TelecommunicatIOns Services and Equipment, COM(S7) 
290 l'mal. (Bru~~el~. C()mmls~i{)n of the European Communilies, June 30, 1987) at 172 (hereinafter the 
Green Paper), 
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order to provide telecommumcations service. INTELSAT charges cqual rates for caeh 

type of space segment use.93 It is a common betief that this poliey rcsults in charges 

substantially below cost for developing countrics, and charges grcatcr than tlllly 

distributed cost on mature routes, such as that earrying the North Atlantic traHie.'!" 

Developing countries fear that the diversion ot traftic trom INTELSAT to ~l.·paratc 

systems will reduce the INTELSAT revenue and increa~e it~ co~t WlllCh, \Il tUI Il, may 

force INTELSAT to change its favorable rate policy for thosc COllntncs. 

For ail of the above reasons, it is understandahle that forcign countric~ rcaeted 

strongly against the introduction of separate lIystems to the IIltcrnatÎnl1al 

telecommunications market. Over 40 governrncnts worldwidc have tTan~I11Jtted 

statements to the U.S. Government authorities opposing the private ~y~tcll1~ 

proposalsy5 The authorities of Austria, Belgiurn, Cyprus, Denmark, Ftnland, Wc~t 

Germany, Greece, Iceland, Italy, the Netherlands, Norway, Portugal, Spalll, Swcden, 

Switzerland, and the Vatican expressly have advised the U.S. of thelT Oppll~ltl(Jn to the 

proposals.96 The proposed systems were perceived as challenging thc vlahlhty of the 

single global INTELSAT system and threatening crippling Mltellite Circuit co~t IIlcreases 

for countries in "th in" telecommunications markets. In addition, a~ Partle~ and 

Signatories to the INTELSAT, the European govcrnments and operatmg entitics have 

93 The INTELSAT Agreement. Article V(d). Thi!. l!. known a!. the "rate averagmg" pollL)'. 

94 supra, note 70 al 487. 

95 Dunng procccdmg!l at the Fee, 51 Icttcrs from 41 countnc!. protc!.l1ng the \J.S. atuon were 
reccivcd al the U.S. Departmcnt of Slate. Supra, note 54 al 141. 

96 Supra, note 70 al 480-1. 
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sent ~tatcmcnts rCJecting the use of the proposed independent systems 

internationally.97 

The European position against private systems has been softened during the Jast 

few year~. One reason for this has been the planned Iiberalization in Europe adopted 

hy the European ComlTIlssion. The Commission, in its "Green Paper" of June 10, 1987, 

~tated that the EEC Treaty should be fully applied by allowing competition and free 

market movement~ in space telecommunications services, goods, and infrastructure, 

where the monopoly of a public telecommunications agency is not absolutely justified 

and rcquired by the public general interest.98 The Paper also noted that trends are 

converging towards99 

- opening of the terminal markets to competition; 
- a competitive value-added services (VANs) sector; 
- separation ot the regulatory and operational functions; 
- maintenance of exclusive or special rights for the provision of the network 

infrastructure and a restricted number of basic services; and 
- more cost-oriented pricing for these services. 

Although the Green Paper left the RaIe of EUTELSAT as the main satellite 

operator in Europe relatively untouched, it is quite significant in being the basis for 

future development of the satellite telecommunications market in Europe. The Paper 

proposed essential changes that are required to advance towards a competitive common 

97 Ihld. al 4S1. 

98 Supra. no le 92. See also Paul Liffens de Cerf, "Internalional Satellite Telecommunications and 
EEC U1W" (1987) 29 Colloquium on the Law of Outer Space 341, ct seq. 

99 Supra. nole 92 al 94. 



market. One of the proposed changes that may affect on the present cnvlronmcnt ot 

international telecommunication servIces is "a c1ear scparation ot rl'gulatory and 

operational functions." In this regard, it is still to he seen how thc Grccn Paper will 

affect EUTELSAT, as weil as intluence the European COmm1l1l1ty'~ posItIon toward 

INTELSAT. While recognizing that the Community Membcr State~ have li major 

interest in INTELSAT, the Green Paper states that "the Coml11ulllty WIll have 10 

develop a common position with regard to the future evolution of II1ternatlonal ~atcllitc 

communications." 1 00 

Another factor that has also intluenced the European pOSItion I~ the prohlcratlon 

of separate national systems in Europe. Spain has proposed the laullch ot an Ihcro-

American satellite system in 1992, covering the Iherian penlll~lIla plll~ Latlll Amcllca. 

The United Kingdom has planned the UNISAT ~ystem. lOI France ha~ laul1chcd thl' 

Telecom-l satellite, which was designed to provlde st'rviccs to over~eas territone!\ III 1 he 

Western hernlsphere and in the Indian Ocean. 102 Ireland abo planned to launch ib 

own system. Nevertheless, none of these systems would provlde scrvlœ~ that compctl' 

direcly with INTELSAT and the U.S. private systcm~ in the tran~atlantlc routes. lin 

However, it does not me an that there will never he ~uch a plan. Ail the~c plan~ Imlicatc 

a part of the on-going process toward competition in the tclccommunlcations mdu~trics 

100 Ibid., at 173. 

101 The system IS owncd by Umted Satellite Ltd., a partncr~hip of GE MarCOni, Bntl!\h Acro!'lpaœ 
and BritIsh Telecom. Supra, note 27 al 330. 

102 Morgan, "Telecom-ln (May 1984) Sa/el/Ile Communlcal/ons al 52. 

J(U Supra, note 70 at 494. 

• 
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m many countries in Europe. I04 As circumstances change, technological and 

economic prt'ssures may increase for national systems to be used for the provision of 

mternational services. 105 

Privatlzéltlon of teJecornmunications network and private network development 

arc rapidly increa~ing in South America, Southeast Asia, Mexico, and Eastern 

Europe. 106 This privatizatlon and Iiberalization proccss, although just started, will 

aftect the positions of these countries concerning the establishment of private satellite 

systems. 

Ali the changes discussed above, particularly in European countries, may explain 

why, in spi te of the initial ohjection, the U.S. separate systems finally obtained a 

recommendation l'rom INTELSAT. I07 They may also expIain the increasing number 

of consultations under INTELSAT Agreements for the proposed use of PanAmSat by 

W4 Ailhough tclccommunicauons libcraltzation in Europe has becomc a hot is!>ue as "1993" cornes 
c\oloocr. therc are Mill sigOlficant barrier!. to aClual implementation of the open market. As noted by Guy 
M. Slcphcnloo. lhe Post. Tclcgraph and Telcphone Admmistralions in Europe arc still faced with a 
dilcmma bctwcen the need 10 hheralilc and the dcslre to main tain the status quo. Sec Guy M. Stephens, 
"Llberalillng Europe: Are They Doing Il With Mirrors ?" (February 1991) Satellite Communications 14 
at 14-15 

1fJ.'i Supra, note 6 at 131. 

1tJ6 Guy M. Slcphens. " Funding Telecoms in the Devclopmg World" (Octobcr 1990) Satellite 
Commun":tlllOm 14 at 15. 

](17 Il lloo mlcresung to !>ee that. although the system was onginally proposed by an American 
company. Onon!.al Will be owned by General Dynamics, Nissho Iwal. and British Aerospace 
CommUOlC<lllunloo. Il l!. Mill to he secn whcthcr this kmd of partnership will be followed by other priva te 
!.)'lItcm!. Sec supra, note 104. at 17; Walter L. Morgan, 'OrionSat" (Oclober 1990) Satellite 
CO/llmunlcatlOns 19. 
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European countries. 108 

e. Private Satellite Systems and INTELSAT 

In connection wlth the requirements under Article XIV of the INTEL."iAT 

Agreement, the following discussion will address the main argul11ent~ lI~eù hy the pnvatc 

systems applicants. 

First, sorne apphcants argued that their proposed systems would proville 11011-

common carriage sen .ces under U.S. law hecause they planned only the ~alc or long-

term lease of transponder capacity to private entitie~. 10<) Furthermore, they clallTIed 

that the definition of "public telecommunications selVice~" ln Ar l.:c1e I( k) ot the 

INTELSAT Agreement resembles "common carnage" under U.S. law. Clln~eqllently, 

they argued that their proposed systems should he exempted trom re411IreJ11el1t~ ~ct 

forth in Article XIV(d) of the INTELSAT Agreement. 

The Legal Advisor of the U .S. Department ot Statc noted that rule~ ot 

international agreement interpretation did not support the equation of puhlic 

108 This fact indicates a sigmflcant change from what happened m 19X5 Earhcr that year, the 
operator of PanAmSat complamed that it fcH obliged to rellort to an acrim()n1()u~ and bllter pubhclty 
campaign to gain seriou!:l attention from the European PlTlI. Shlmman wnte~, ft To date, only FR 
Germany and the U.K. have u!ldertakcn, rathcr grudgmgly, to offer up-hnk ... to Il ... .,atclhtc, but unly 
where a cuMomer speciflcally allies for PanAmSat rathcr than EUTEL.SAT . hardly a .,trong w':'lnutmcnt 
to free competition bctwecn the operatofll n. Supra, notc 91. 

109 Examplcs are Onon and Cygnu~ applIcations. 
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tc1ccommllnications with common carriage. l1O The SIG also rejected the above 

intcrprctation and concIuded that coordination with INTELSAT was required. ll1 

COMSAT and INTELSAT also opposed those interpretations of private systems.112 

Comsat argucd that puhlic telecommunications services were defined by the nature of 

thclr u~e and not the economic arrangements. l13 In addition, it argued that the 

distlllction bctwccn privatc uscr-dedicated and common carrier facilities was incorrect 

hecause many prlvate services were offered by corn mon carriers.1 14 Further, Comsat 

asscrtcd that U.S. domestic defimtions such as common carriage were not binding on 

international agreemenb. 115 

Secondly, sorne applicants argued that although their systems should be 

<.'oonhnatcd with INTELSAT, no significant economic harm test would be needed since 

thcir systems would only offer specialized services. 116 The proposed systems would 

oner priva te telecommunications services, and not international public 

tclccommllnications services. Therefore, according to them, INTELSAT would only 

1 W Davl~ R. Robtn~on, Legal AÙVIM)r 10 the Dcpartrnent of State, Memorandum of Law: The Orion 
SC/Id/Ill' Corpora!lon und IntemullOnu/ Salellite , Ine. Applications for Internal/onal Satellite CommunlcatwlJ 
F{l(/ill/e.\ (Novernber 2X, 19X4) al :\-4. 

/ Il The Whlle Paper, supra. note 64. 

/12 HeC/rmg\ 8('/or(' the House Subeomm. on Telecommunications, Consumer Protectron and Finances 
oJ Ihe Home Comm on Commerce, 981h Cong., 2d Se!ls .• attach. D (1984) (Staternent of Joel R. Alper, 
Prc~iùcnl, ('OMSAT World Sy!llcms Division). 

1/3 "COm!lal reply Hl Orion", File No. CSS-83-002-P, as citcd in Schwartz, supra, note 38, at 222 
undcr fn 222. 

114 IbId. 

/ /5 [bul. 

116 Examples are Orion and Cygnus. 
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examine technical compatibility of the propost!d system with the INTELSAT system as 

required by Article XIV(e) of the INTELSAT Agreement. The dehates led to the 

attempts to clarify the distinction between "puhlic teleeommunieations services" :lI1d 

"specialized services." 

The Department of State Legal Advisor asserted that hoth the Orion and ISI 

proposais fell outside the detïnition of specialized services, sinee their proposais did Ilot 

contemplate truly private, non-commercial services and the "specmhzed services" III the 

INTELSAT Agreements were not intended to mclllde the type~ of system~ propo~ed hy 

Orion and ISI.I17 INTELSAT also argued that the phrase "lI1tcmatlonal puhllc 

telecommunications services" expressly eontemplatcd the offenng~ 01 Omm and 

Cygnus. 118 In addition, Comsat pointed that the past eoordmation~ of domesllc 

private facilities as public telecornmunications under Article XIV (c) indlcaled that slleh 

services weœ not speeialized services. 1 Il) 

Sorne applicants aiso argued that their system would not cause slglllticant 

economic harm to INTELSAT because they would divert only a small portion of 

INTELSAT's traffie.l20 ISI estirnated that it would divert Just ovcr thrce percent of 

INTELSAT's traffic du ring a five to seven year period. The ReA and PanAmSat argucd 

that lîmited transponder capacîty would constitute a lesser threat to INTELSAT than 

117 The WhIte Paper, supra, note 64. 

118 ~ee discussions on the Scope of "Publte Telccommumcation!) Servicc~" In Chapter L 

119 AlI cited in Schwartz, supra, note 38 at 223. 

120 Examples arc ISI, ReA Arncricom and PanAmSat. See Ibui. at 226-227. 

---------------------
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mnuntmg full-~cale separate sy~tems. Ali three applieants asserted that untapped 

markets or unmet demand would provide the traffic to support their systems. They 

predicted that hy offering le~s expensive and more flexible services they would promo te 

éln expélndcd demand and, therefore, spare INTELSAT from incurring significant 

economlC harm. In addition, they argued that the continuance of the international 

commllntCatl()n~ satellite market growth, particularly in the United States, would provide 

cl10ugh traHie for hoth a separate system and INTELSAT. 

COMSAT contended that the capacity of the proposed system and its planned 

fOlItmg, not It~ targetted markets, were the telling indicators of economic harm.121 

Accordmg to COMSAT, the proposed systems could carry much of INTELSA T's 

present tran~atlantlc traftlc. Comsat also challenged the untapped market theory by 

askll1g for examples of untapped market class. According to INTELSAT, it performed 

cxtenslve re~earch into the needs of its users an \ ; unHware of any unmet demand. 

Wlth respect to market growth, COMSAT denied that it would excced the traffie 

diverted hy the proposed, alternative system. Both COMSAT and INTELSAT argued 

that the appllcants' propo~als must be considered in their cumulative effect on 

JNTELSAT. They contended that the United States' approval of separate 

mten:ontmental systems would signal other eountries to establish separate systems, 

rcsulting m a grcater impact on INTELSAT.122 

The dehates also have raiscd discussions on the issue of competition. The 

/2/ /lnd. Hl 227-X. 

/22 [bul. al 230. 
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applicants argued that INTELSAT is an econ0llllcally matur~ corporatIon, whlch l'an 

withstand the introduction of competition. 123 On the othcr haml, INTElA'iAT r~Jl'l'tl'd 

that It has monopoly over international teiecommunicatlOns sat~lIlt~ ~crvlcc~. a~~l'rtll1g 

that smce it was estahlt~hed. It conttnue~ tn have ~ertoll' wm pet 1\ Ion 1 rom ~ uhm:l r ll1e 

cab les that likely wlll increase with the intrmlllctlon of Ilbcr optlC cahk ~y~I~1ll~.124 

Additionally, the Interputl1lk !.ystem, cstahlt!.hcd under the acgl~ 01 th~ SovlCt lJ1l1011. 

'd h t' . PS pravi es anot er source 0 competition ..... 

INTELSAT contended that competition would dl~aùvanlage the INTI ~I.SAT 

system, WhlCh must operate under two hasic con~tnllnt~. Fm .. l, therc IS tht' Ilcnl 10 

provide glohal services (glohal interconnectlvity).126 ln conlra~t, "eparal~ ~y~tcrm. 

would he free to chome only the mo!.t profitahle rollte~. INTEU-iAT pO\lltcù 10 I\~ 

mandate to proviùe world-wide telecommumcatlom., service!. on a dl!"lCfllnrnatory ha!'..l!'.. 

as a ground for a hroad mterpretation ot it!. pnmary rc!.pomlhllrty. Conseljucnlly, ail 

traffie demands servicahle hy INTELSAT mu~t he routed through II~ ~y~tcm ln ortlcr \0 

ensure economy of scale, the beneftts of which are apphed to thc thm fOutes 01 

developing countries,127 

Second, legal restraint exists preventing INTELSAT from adJ listing ilS rates tn 

123 ISI argued that lItnCC INTELSAT ha!. succcect.:d. IL i!. le),!. vulncrahlc 10 ccononlll, harm lrom 
competition In those markel~ outMde Its present trafftc ha~e. Sec ISI appltcatton, \upra, note 46, at 55-56 

124 Richard R. COIiIlO, "The Po!.siblc IntroductIon of Scparalc Satelllte SyMcm,. International 
Satellite Commumcatlon!. at the Cro~sroad" (1985) 24 Columblll Journal of TTllmnalumal Law n at 16. 

125 Ibid. 

126 Ibid at 21. 

127 Ibid. 
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meet the competitive thrcatll and, consequently, l'rom effectively engaging in competition 

ah~ent ~ome modification of the Agreement. 128 The basi!l for this view is the second 

,-;entcnce of Article V(d), which provides that: 

The rate~ of ~pace segment utilization charge for each type of utilization shaH be 
the ~ame for alJ apphcants for space segment capacity for that type of utilization. 

Thl~ provlllion rCyl/ires that the same rates apply ta the same type of utilization (average 

rate~), and that they will he the same for ail users ot that type of utilization. 129 

INTELSAT ha~ IIeXlbllity to establi~h new services, but once the charges for a new 

service are e~tahh~hed, they must be made available to aH users of that service at the 

~amc charge. no Theretore, INTELSAT conc1uded that the operator of private 

sylltcms would not face the~e legal limitations and would be free to raise or lower the 

rates on any geographic route as required by competitive circumstances. 131 

Il I~ important to note that, concerning the pricing policy, the Parties of 

C'ameroon and Tanzania propmed amendments to Article V(d) of the Agreement in 

mder to proteet INTELSAT bj providing it with authority for pricing flexibility 

neccssary to meet competition from separa te international systems. 132 At its Tenth 

J 28 INTELSAT Siudy on/he Legal Restramls Imposed upon ltself by Ils Signatory, as printed in supra, 
notc 40, at 176. 

129 1bul. 

JJ() l/lid. 

J 31 Und. 

132 INTE LSAT k.scrnbly of Parties, Record of the Decisions of the Tenlh Meeting. INTELSAT Doc. 
no. AP·lO-3E, OclObcr 11, 1985. Il is intercsting that the Foreign Relations Authorizations Act also deals 
\Vith thl~ I~~UC. Scellon 146 (c)(3) state~ : 
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Meeting, the Assembly decided to consider the prop,ls~Ù amcmlmcnt al it~ n~xl 

meeting.133 However, the Eleventh (Extraordinary) M~ctll1g 01 th~ A~~cl11hly 

postponed consideration of the issue untll the Twdtth Mc~ting. Although the Twc\lth 

Meeting of the Assernbly also postponed further comtderatlon 01 th~ t~~llC. the 

Assembly took note of the actions taken by the Board In t~~tillg the Ilcxlbtltty IIlhClcnt 

in Article V( d).t 34 The Assemhly also clted the Meetmg nt Stgnatort~s' request ln the 

Board to "continue to use the tlexihllity of Article V(d) hy establbhmg market-

responsive tantfs for services which are subJect to competltlon .... ,,115 No ilmcmJment 

of Article V(d) was made by the Assembly. Instead, INTELSAT cho~e to lI~e the 

tlexibility Inherent in Article V(d) in order to compete in the market. 

A number of resolutiom were adopted hy INTELSA T organs exprc~!'>lIlg the 

members' concern and urging for concrete action~. In Apnl 1 WB at INTEL.~AT\ 

Meeting of Signatories, the Signatories expressed thelr concern ln a re~()llItl()1l that the 

proposai l'or separate international systems challenges the underlymg pLlrpm,c~ 01 

INTELSAT, and that the establIshment of one or more competitive ~atellltc !'>y~tems 

diverting international transoceanic or other heavy route traffle trom the INTI ~l.A';Ar 

(3) .... the United State~ ~hall support an appropria te moùlflcatlon \() article V(d) 01 the 
INTELSAT Agreement .... 

Supra, note 74. 

133 Ibid. 

134 Report of the Board of Govemors 10 Ihe Twe/fth Assembly of Parl/(',\' on Arllc/e V(d) oJ Ihe 
INTELSAT Agreement, INTELSAT Doc. no. AP-12-32E BNIO/87, Septcmbcr 16, 1 <)87, al 1. 

135 IbId. at 2, 



1 175 

~y!'ltem would have a tundamental impact on the viability of a ~ingle, global, commercial 

telecllmmunicatiom, ~atcllitc sy~tem; and al~o would entail serious tmancial consequences 

for ail INTEL.'iAT u~ers. n6 The Assembly of PartIes Meeting in October 1983 

adopted a dccl~lon that, illier alia, urged "ail parties to en~ure that their commitments 

tn the INTELSAT ~ystem ~et torth m the INTELSAT Agreements continue to be 

fultilled and that the ()hJectlvc~ of INTELSAT continue 10 be achieved. 1I The Meeting's 

deCÎslon also leaftlflneù "the Importance that ail Parties refrain from actions that woulù 

imperil the vtahlltty ot the single global system."B7 Further, in April 1984, the 

Meeting 01 Slgnatorie~ ùeciùed to "urge ail Signatories to refrain from entering mto any 

arrangements which may lemllo the establishment and subsequent use ot the types of 

the systems ... to carry trafflc to or from their respective countries.,,138 

The ahnve-mcntioned ùecisions and resolutions were reaffirmed in two 

subsequent MeetIngs ('f the Assembly of Parties.B9 In its Ninth Meeting, the 

Assemh!y urged ail Parties to express an.)' concerns on this matter, either diiectly, 

1.16 INTELBAT Meettng of Signatoncs. Record oftlle Thmeentll Meeting, INTELSAT Doc. no. MS-
13-.'. April IS-21. 1983. a!l prinlcd in appcndix 10 supra, note 124, at 29. 

H7 1 NTELSAT A%ernhly of Parllc~. Record of DeCISions of tlle Elght Meetmg, INTELSAT Doc. no. 
AP-S-3E. Octoher 3-6. 1986, a~ pnnled in Ibid. at 33. 

1.18 1 NTELSA T Meeting of Slgnalonc~. Record of DecisIOns of tlze f'ollrteenth Meeting, INTELSAT 
Doc. no. MS·14-3E. Ap1l1 9-12. 19/':4. a~ pnnted in appendix 10 ibid. at 31. 

1J9 INTELSAT A~~crnhly 01 Parllc~. Record of DeCISIOns or tlle Nm/Il (Extraordma1») Meeting, 
INTELSAT Dol' no. AP-9-3E # 1·t, January 29-31,1985; INTELSAT Assembly of Partic~, Record of 
J)t'C/.\/oflS CI} thl' Tell/Il MI'l'tl1lg. INTELSAT Doc. no. AP-to-3E # 32(c), Octobcr 11, 1985. Both 
"I)curncnt~ arl pl mlcd ln appcndlx 10 Ibid. at 33-35. 
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through their Signatories, or both, to the U.S. Government. 14ll Not1l1g Ihat ~l'pal aIl' 

satellite ~ystcms have received prehminary aulhorilfilion IWIll only ont: 01 thl' 

INTELSAT Parties, 111 the Tenth Meetmg, the A~~embly a~~l'rteù that III tht.' ah~l.'nl'l' 

"of correspondmg authonzatlon t'rom one or more other INTEL."iA r partll'~, a~ Wl'Il a~ 

operatmg agreement~ wlth Slgnatonc~ or other telewmmlln\(alloll~ orgal1l/atllll1~. thl' 

proposed separate systems cannnt become operatlonal nor he ~lIbl11lttl'd 101 clln~lIltatlllll 

under Article XIV(d) ot the Agreement and action by the A~scl1lhly".141 

After 19H5, the INTELSAT position wa~ tempcred. A~ dl~nJ~"'l'd III (,hapler Il, 

above, a sene~ ot modlfication~ to the application ot Article XIV ('()Il~lIlt<ltitlll 

procedures were adopted wlthout formally arncndll1g the Article. A Il umher ni 

con~ultations were succes~fully conducted, which abo II1volvell ~eparate prlvatc ~y~telm. 

AIl these actions could be possible because of the changes in INTELSAT pllhcy. A~ will 

he discussed in Chapter IV, during the last l'ive year~ INTbtSAT ha~ bccn l1loving 

toward a competitive strateè,'Y. 

2. The Challenge from Fiber Optic Cable Systems 

In addition to satellites, international public services arc abo provillcù through 

submarine cable systems. These systems are quite extensive throughout in the world, and 

140 Ibid. at 34. The A. .. .,embly abo urged the Parties to undertake an overall revlew of the fum"tlOnlOg 
of the Organilatlon i.\TIJ requestcd that tI.e Board of G()vern()r~ glve pnoflty to the cxammatIon of Ihe 
guidehnes and procedures for the consIderation of applicali()n~ under ArlIcie XIV(d) of the INTELSAT 
Agreement, and to submit ta the Assembly any Board rccommendatlon~ on thl\ matler. 

141 Ibid. at 35. 
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are owned hy International carrier~, such as AT &T, the IRCs, and foreign entities. 142 

With the creation of tiher optic cable,143 plans have been developed to expand the 

coverage arca and mcreéll\e the capacities of cable systems. 

Several U .S. carrier~ have developed their own transoceanic fiber optie networks, 

whlch Will ~crve the l\amc route~ a~ those of the satellite systems. In December 1988, 

AT&T and a conl\ortlUm ot 29 other countnCl\ completed the Tran~atlantic 8 (TAT-8) 

proJcct, whlch will provlde 44,000 simultaneous voire circuIts. Thi~ proJect provides sub-

oceanic cO/llmullIcatiolJl\ between the U.S., the U.K., and France. The TAT-9 project, 

whlch will dcllver an addltlonal HO,OOO voice circuits, is expected to be completed this 

ycar and WIll he connected to ttber opties ln the Mediteranian. The other project, 

Transatlantlc PTAT-I, will have a capacity at least the same as TAT-9. The Haw-4!fPC-

3, whlch has the same capacity as TAT-8, will provide service to Japan. The private 

North Pacitic Cablc is schcduled tor completion in 1991 between the United States and 

Japan, with li ~pur tu Alaska The Transpacific cables will be connected with other fiber 

links to serve Korea, Hongkong. Taiwan, the Philippines, and Guam. 144 Other 

proposed fiber optie cables offer far more capacity for a lower unit cost. 145 

/42 Sec Mlpra, noIe 63, al 185, footnole no. 7. 

/4ol The Icrm "flhcr optl~" I~ dcflOCd a~ na branch of commumcations technology III which 
information I~ tran~mlllcd as Iight pulses along spccially conMfucted fibers". The fibers are made of a 
central core houndcd by a ~heath of matenal with a much lower refractivc index. Light signais applied 
<lt one end of the fibcr, arc conductcd along the core bccause the Iight is retlcctcd from the ouler sheath. 
John Graham. DicII01IllT)1 of TelecommunicatIOns (Great Britain: Penguin Books, 1983) at 69. 

144 John~ol1. supra, nOle 33. al. 2. 

/45 Sec Lee McKllIghl. "The Dcregulation of International Satelhte Communications: US Policy and 
the INTELSAT RC!o.ponllc" (1985) 3 Space Communication and Broadcastl1lg 39 at 58-59. 



17S 

Submarine Lightware Cahle Co. has proposed a Transatlantlc Video (TAV-I) cahlc that 

would have a capacity ot ô.7 gigahits per second at a cn~t ot $ 450 million. TA V -1 \ llllll 

costs would be 15 % of TAT-M's unit costs. and slgniflcanlly below INll:LSAT Vl\ ul1ll 

costS. 146 

The advent of fiher optic cahle WIll pose a ~lgl11ticé\nt challenge 10 INTL:I.SATs 

continued dominance in mternatt<mal lckcommunÎCatlons. Unhke private :-.atcllttc 

systems, no con~ultation process wlth INTELSAT 1:-' relllllrcd lm tlhcr optlC cahle 

systems. Fiber optlc cahle~ ofkr ccrtam economlc and techlllcai advantage~ WhCll 

compared to ~atellite communtcatlons. I.e., Il provides greater bandwldth, IlIllllUl1lly tWill 

electronic interterence, greater specd (no a quarter-~ccond delay a~ III the ca~e ot 

satellite commUniCatIons), and lower cost tor point-tu-point vOlCe ClHl1Ill1l1l\(.:atHlIl~.147 

It is often argued that cab les and ~ate1htes arc complemcntary.14X Thert' I~ 

doubt that this argument can be maintained for ail sItuation!.. A paper ni the Rand 

Corporation states that the arguments can be supported for route~ where cahle Clrclllt!. 

are needed on one segment and satellite cirCUIts are l1eedt'd on anothcr to provlde end-

to-end service.149 It is also true that diversity and balance in lOutmg and u!.c 01 

transmissions media are needed to ensure reliable ~ervlce.15() But in the case whcrc 

146 Ibid. 

147 Ibid. 

148 In ils new strategie plan, INTELSAT reeognile~ lhi~ "complcrncnlary relali{)n~". Sec Chapler IV 
Section 1. 

149 Johnson, supra, note 3" !Il 2. 

150 Ibid. 
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liher optie circuit~ can provide end-Hl-end services, as expected in the Atlantic and 

Pacilic's IIher optic plan, it is doubted that the "complementary" theory can be 

maintamed. Instead, earrier~ wIll have freedom and flexibility to choose between cable 

and ~atclllte clrcult~ ln meeting thelr requlremenb. 151 

Another rea~on for douhtmg the "complementary nature" of satellites and cables 

I!'> the lact that the ()wnl'r~ 01 IIher optic cable are also the biggest users of satellite 

~ervlcc!'>. The ()wncr~ and operators of flher-optic cables are major long-distance carriers. 

AT&T, tor example, is the biggcst u~er of INTELSAT services in the United States. 

With relaxatIon ot Fee "balanced loading" requirements, it muy not he difficult for 

AT &T to dlvert Its ~ervice~ l'rom INTELSAT system to its own fiber-optic system. In this 

regard, the Legal Advl:-'or of INTELSAT, David Leive, has exprcs~ed his serious concern 

.152 

... [Clare must be taken to ensure that the global telecommunications network 
estahlishcd by INTELSAT is not fatally harmed in the process. It would be 
di!'>i:lstrous to de part t'rom balaneed satellite-cable loading policies without 
simllitancollsly adopting measures to negate the artificial incentives that 
encourage carriers to allocate international traffic to undersea cables instead of 
satellites. The reslliting imbalance can only stitle economic efficiency by favouring 
international cables, public and private, at the expense of satellItes. 

Fiher optlC systems may also cause excess capacity, once they become 

operationally available. It is estimated that 650,000 voice-grade circuits will become 

151 IbId. 

152 Annthcr problcm anses from the fact that whercas for cable systems US international carriers 
muy obtalll owncr!lhll' and direct acccss, wtth respect to the INTELSAT system only COMSAT has 
acqUlrcll owncr~hlp \D1Crest and duect access. See Lcive, supra, nOie 75, al 319. 
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available between the U.S. and Western Europe hy 1995. while plOJccted dcmand IS 

estimated to be only 82,000 circuits. 153 If this preùlctlon bccomes a reality. the 

situation may not be favorable for INTELSAT. 

The probahle impact of fiber-optics in the future IS sUl11marizcd by Lee 

McKnight: 154 

By the mid-1990's, advances in fiber optic technolob'Y may 
(1) undermine the economic ration ale for INTELSA 1"s concentration on hlgh

volume routes; 
(2) threaten the eeonomie viability of alternatIve mternatlonal satcllttc ~y~tcms 

intending to eompete on these routes; 
(3) slow the growth in demand for radIo trequcncy spertr1ll11 and orhltal stots. 

However, hefore ftber optie cable systems beeome operatlonal, there wIll he an 

opportunity for INTELSAT. The restoration ot cahlc has hcndlttcu INTFI.SI\T a~ 

traffic from cable sy~tems are diverted 10 its ~ystem.155 

3. Technical CODstraints : Spectrum and Orbit Resources 

For several decades, the issue of speetrum and orbit resoun:c~ ha~ hcen di~rll~seù 

intensively in international fora, particularly at the ITU. The main conccrn I~ the ~rart:lty 

of the resources and the unequal use of the resourees. 156 A~ a n.':~lllt of r()ntllllloU~ 

153 "Internattonal CommunicatIOns Update", a study performed by the Yankee Group lor Ihe Othee 
of Tcchnology Asse~smcnt, March 1988, at 38-44, as cned ln supra, note 3. at 255. 

154 supra. note 145 at 59. 

155 See Chapter IV Scctlon 1 a. 

156 The !!curclty of orbitaI posttiom, ha!! rai!!ed scriou~ problcm~ in the flcree competitIon of the lJ.S. 
for geostationary orbital postllons dcsirable for domcsllc ~atclhtc ~ervlcc~. Scc Ram S. Jakhu, nie Le~al 
Regime of the GeostatlOna'Y Orbit (Doctorate Thesi!!: In~titutc of Air and Spaee Law, MlGlll Umver!llty, 
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prc~sure trom ùeve!opmg countries, anù particularly equatorial countries, attention has 

hecn given 10 tmd the way of regulating the use of the geostationary ~ateIIite orbit. 

TraùltJ<mally, the gemtationary orbit is u~eù on the ba~is of the "first come first 

scrvcd" princlplc. During the last tew ùecades ùiscu!lsiom were held withm the 

Intcrnélllonal TelecommunicatIOn OrganizatIon (ITU) to introduce the "planning system" 

a~ a way to as~ure the equltable use of the orbit. 

Although not a mernher of the ITU, INTELSAT has an observer status in the 

ITU conterenœ~.157 The INTELSAT position toward geostatilmary orbit is guided 

hy Ils poltcy to a~~urc thc availahility of the resources for It~ satellites, In operation or 

undcr planning. To assure that the future of its system will ohtain the necessary 

spectrum and orhital re!lOllrces, INTELSAT has registereù a number of positions which 

hecame possihle unùer the t'irst come first serveù principle. 158 This practice, in turn, 

has raiscd cnliclsrn. 159 

On the other hand, as the owner and operator of satellite systems, INTELSAT 

is vcry mllch concerneù with the introduction of new regulatory regime for the use of 

gcostationary satellite orbits. It raised concern that the planning system is in conflict with 

1l)~G) at 42-54 (unpuhlishcd). 

157 Throughout the Spacc WARCs, INTELSAT provlded formaI input to ITU, and attended the 
confcrcncc al> an ohl>cJVcr. In practicc, It "wiclded a considerable strcnglh through ils developing country 
mcrnhcr!l." Milton Smith. InternatIOnal RegulatIOn of Satellite Communicallon (Boston: Martinus Nijhoff, 
(990) al 30. For the rncanmg of WARCS, see fOOlnote 161 below. 

158 Jakhu notcd that. a~ of May 4. 1982, 113 positlOn~ in the gcostationary orbll have becn taken up 
hy Ihe dr'vcJoped l'lluntflCS. 47 hy INTELSAT. and only 16 by the developmg countrics. Supra, note 156 
al :n. 

/59 Jakhu namcd thl~ practicc a~ "abu~c ID the form of excessive recordlOg of orbital positions and 
radIO frcqucnclc~". /I)I(} at 299. 



the fact that a large part of the international telecornmunication rcqUlrcmcnts ot lTU 

members are provided hy INTELSAT. 160 

In the 19H5/1988 WARC, plannmg prindpks for multmdmll1stratlol1 ~ystcll1s werc 

discussed and, subsequently, adopted. 161 Exarnplcs of thest.: sy~tel11s ale INTFLSAT. 

INMARSAT, and EUTELSAT.162 These provi~ion~ resultcd l'rom a comproll1l~C ovcr 

a Swiss proposaI with the suppport of sorne 30 deiegatlOn~.1()3 The~e dc\cgatllll\~ 

wanted a special recogmtlon of common user-type orgamzatlons, ~uch as INTEl 'sAT. 

that are essential to sm ail countnes with no other mean~ ot acœ~s tu COI11I11UI1H:atl(lll 

satellite service, in the planning process with re~pect to pre!lcnt and t uturc rcqulrcl11cnt!l 

for geostationary orbitaI positions and radIO trequencle~ nece~!lary to provlde 

international !lervice. In addItion, they proposed that the spectrum-orhlt re~()lIrœs 

necessary for multiadmimstration orgamzations to provlde dome~tlc ~crvICC~ tu he 

160 David M. Lclve, "INTEL..I;)AT m A Changmg Tclecommulllcalloll~ Envlnmment" (llJX4) 2') 
Junmemcs Journal 82 al 91. 

161 WARCs ~tand!. for World AdmlnIstrallve RadIo Conlercnœlo Thc .. e Ulnlerenœ~ arc hcld III 

conslder !>peclfIC tclecommumcation~ matters deahng wllh radiocommUnicatIOn., The Spaœ WARC 
1985/1988 conMsted of two ~e!>!.lon!>. The Ftr~t Se~~lon wa~ held hetwcen Augu",t X antl Scptemhcr l'i, 
1985, in Gcncva, antl wa!. attended by reprc!>cntallve1> from 112 natIOn.,. The Second SC ... \Ion wa .. hc\d ln 

Gencva betwecn Augu!ott 29 and October 6, 1988, and attcnded hy reprc.,cntallvc~ lrom Hl:) 
admmiMratlon!> and 14 organll:atlon~. For dl~CU~~lol1'l of the l''~UC~ ln \)oth .,e:-,.,IOn." .,ec I/lpm, note 157, 
at 87-104 and 117·156. 

162 The Report to the Second Se~slon contatn!. no deltmtlon 01 "multiadmtnl.,lrallon "y.,tem"." A 
broad IlItcrprctallon of thb term may mclude a common u!>er !>y!>tcm owncd hy one rttltlon and u!>ed hy 
others, such as the PALAPA system. However, INTELSAT dclme~ Il to lrtdud(~ only "y~tcm!> that arc 
"owned and opcrated hy global or reglOnal organu.atlon~ who~c mcrnhcr .,Iatc:-, Loopcrallvcly "hare III 

telecommunications faciliue~ and In joint deŒ,lOn-maktng". Ram S. Jakhu. "A Leg.tl AnaIY:-'I., of the llJXS 
lTU Spacc Conference Report" (1986) 29 ColloqU/um on the Law VfOUtel SpaL(' )(n at 107 "cc alw 
lb/d., at 93. 

163 Rita L. White and Harold M. White, The Law and RegulatIOn (If InternllllOnal Spaœ 
CommUnicatIOn (London: Artech Hou!.c, 1988) at 216. 
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trcatcd cqually wlth thc rcquirements of administration planning to operate their own 

domestic systems. lM 

The United States fclt that the above proposai afforded preferential treatment 

to multiadmini~traLr()n sy~tems. Besides, sorne mernbers of the U.S. deJegation to 

WARC-OH B-H5 were also concerned that the treatment of multmdministration satellite 

~y~tems wa~ mtended to block the U.S. private, separate satellite systems. 165 

Accordillgly, the U.S. sought tor él compromise which eventually led to the addition of 

the phra~c "wlthout affecting the rights of administrations with respect ta national 

systems" mto the planmng principle provisions for rnultiadrninistration systems.166 

Recently, INTELSAT raïsed concern over the TONGASAT daim to numerous 

orbital slot~ in the Pacifie Ocean Region. 167 During 1988 and 1989, the 

Admmistration ot Tonga, on behalf of TONG ASA T, submitted ta the IFRB for advance 

publication sixteen (16) C-band networks, ta be located between 105.5 and 189 E in the 

Pacifie Ocean Region. Besides, it also submitted ten additional networks to be located 

in the samc rcglon. In a letter to the ITU Secretary General, the Director General of 

INTELSAT, atter hearing and readmg from a series of public statements and press 

releast'~ issucù tly TONGASAT, states that "the mass filings with the IFRB are primarily 

/64 Donna A. Dcmac, ct.al., Access 10 Orbll: After the 1985lTU Space WARC (London: International 
In~tltutc of CommUntC<lllon!>, 1988) al 8, a!! Cllcd in ibid. at 216. 

/65 Ibul at 217. 

/66 Although Ihl~ Icrm "natIOnal !ooy1.ICm" 11. not ùcfmeù. the United States and the others repeatedly 
!-Itnlcd thal they u!-Ied the tcrm "national !!ystcms" 10 mcludc ail systems that a nallon mighl choose to 
cl>lahltl>h A!o cil cd III ,hui 

167 Tonga,al l!o c~tahlt!-lhcd III and !opon~orcd by the Kingdom of Tonga. 
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for the pUl'pose of gaining control over an excessive numbcr of orbital slots which could 

then be speculated in or sold for fmancial gain".!(JS Further, the INTELSAT Dlrl'ctor 

General asserts that "Tongasat's attempts to convert the ITU Icglstration proccss lato 

an opportunity for financial speculatIOn in the geostatlOnary 01 hlt constltute an abuse 

of the ITU Radio Regulations and undermine the intended purpose ot such 

regulations.,,169 Accordingly, in a separate letter, INTELSAT requestcd the IFRB not 

ta accept or recognize the Tongasat filings.!70 The Dirertor Gcnclal hclicves that the 

IFRB has adequate authority under the Radio Regulations to refuse to rccogllizc the 

Tongasat filings. 171 

In a letter of July 18, 1990, tn the Chairman and Mcmhcrs ot the IFRB, the 

INTELSAT Director General reaftirmed that "the attcmpt hy T{)nga~at b contrary 10 

the spirit of Article 29 of the ITU ConstItution (Nice, 1989) and constltutcs an ahuse 

of the ITU Radio Regulations (RR)".l72 He abo stated that "Tongasat's I11ISll~C ot 

the publication and registration procedures of the RR leatls tn the subversion ot the 

168 Letter [rom INTELSAT Dlrector General 10 lTU Secretal)' General, no date, a~ pnnted ln 

l''ITELSAT Doc. no. BG-86-70E W/9/90, Attachrncnt no. l, at 1. 

169 Ibid. at 1.2. 

170 Lelta [rom INTELSAT D,rector Genera/lo the ChlllmUlt! and Member.\ orthe IFRB, June 12, !()<JO, 
as printcd in INTELSAT Doc. BG-86-70E W/9/90, Attachmcnt no 2, al ':\ 

171 Ibid. at 6. 

172 LettCf from INTELSAT Dlrector General 10 thc Chalrman and Memhcr., of thc IFRB, ITU, 
datcd July 18, 1990, a~ pnntcd In INTELSAT Doc. no BG-86-70E W/9/90, ÂltaLhmcnt nu. 1. L.cttcr~ 
wcrc also !,cnt to the KIngJom 01 Tonga ln a Icttcr 01 July 5, 1990, aftcr rcpealJng tht! alleged ahu.,c of 
the ITU Rcgulatlon~, lNTELSAT Ducctor Gcncral a~~crtcd tllUt "the action'" of Tonga,al, If .tllowed 10 

be unchallcnged, could e~tabh~h a precedcnt that wou Id .,cflou.,ly Jcoparùlle the ahlilty of ail 
adrnmbtratlonl\ to gaIn acccss to the gc!.tatlonary orblt on an equdl and cyultahlc hd.,I), .llId make 
tcchmcal coordmatton and effIclcnt u~e of thc frcqucnL)' "pcctrum extraordmary dlfflLUlt" 
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spirit and intent of Article 33 of the ITU Convention (Nairobi, 19M2), RR 339 and the 

underlying principles of Resolutions 2 and 4 of WARC-79.,,173 

In its response, the Kingdom of Tonga rejected INTELSAT's accusation of the 

abuse of the ITU Radio Regulation and that the actions nt Tongasat could cstablish a 

precedent.174 Instead, it asserted that Tonga operates in confoflmty with the Radio 

Regulations. Further, it stated that Tonga's offer of tempmary use ot its orhltal positions 

was meant as a friendly gesture and that TONGASAT fully intends to cstahlish an Asia-

Pacifie regional satellite telecommunications system. 

The legality of TONGASAT registration, however, is beyond the scope of this 

thesis. 175 It is sufficient to note that the increasing scarcity of spcctrum and orhit 

resourees has raised serious problems for INTELSAT. ln this regard, it is interestmg to 

see how INTELSAT, in order ta preserve its monopoly, has acted against the practice 

similar to what INTELSAT itself had also done before. 

Another reeent development cancers the use uf low Earth orhits (LED) for 

satellite telecommunications. During the last 18 munths, a number of satellite opera tors 

173 Ibid. 

174 Letter from Mr. Sione Kite, Acting Chief Secrclary & Actmg Sccrctary 10 Cabinet Olflcc of the 
Prime Minister of the Kingdom of Tonga, to the INTELSAT Director General, dated July 10, 1990, a!l 
printed in Attachment no. 4 to BG-86-70E W/9/90. In the leltcr, Tonga complamed why INTELSAT did 
not object to the plans of ASIASAT and "lash out" at the Papua New Guinca, !\cne!\ of USASAT, 
registrations of orbital positions. Ibid. 

175 Il is doubtful, however, that IFRB, based on it~ power, will reject the Tonga),at application lor 
registration on the basis of Tongasat's "financial abllity". On Novcmber 30, 1990, thc IFRB offcred Tonga 
to pick six of the sixteen sites It had claimed. New York TImes, Dcccmber 1, 1990. In June 1991 1 FRB 
approved the application for six sites. Sec Jonathan Ezor, "Costs Overhead: T()nga'~ Acqul!litlon of 
Sixteen Geostationary Orbital Sites and the Implication~ for U.S. Spacc Poh(:y" (Mudent paper at the 
Third Annual Symposium on the Law & Outer Space, Georgetown Univer~lty Law Center, Wao,hington, 
OC, Scptembcr 7, 1991)(unpubhshcd). 
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have applied for a license to operate LEO satellites (LEOSATs).176 LEOSATs, which 

consist of small, Iight, but powerful commercial satellites, will operate at below the 

geostationary orbit. 177 There are two groups of LEOSAT applicants. One group of 

satellites will operate below 1 GHz.178 The other group is the Radiodetermination 

Satellite Service (ROSS) spectrum LEOSAT applicants. 179 While the Fee already 

has given decision on sorne applications from the first group, no rule making has been 

made concerning the applications from the second group. 

Despite their benefits, LEOSATs will be facing a major problem of obtaining 

interference-t'ree access to the most suitable radio frequencies. 180 In this regard, 

LEOSATs opera tors must follow the coordination process under the INTELSAT 

Agreements.18] In order to proteet the INTELSAT system from interference, 

INTELSAT may require LEOSAT operators to make technicai adjustments of their 

systems. Regardless of the possible interferenee problems, it is interesting to note that 

176 Sec Stefan M. Lopatkicwicz, "FCC Non-Fixed-Service Satellite Rcgulalory Developrnenls 1990-91" 
(papcr pr~ented at the Third Annual Symposium on the Law & Outer Spacc, Georgetown University 
Law Center, Wa!.hington OC, Scplcmber 6, 1991) al 1. 

177 Thelle !latcllitc.., are bcmg dcvclopcd as an alternative to geostationary satellites. Sec Rarn S. 
Jakhu, "Sorne Legal Aspects of Commercialization of Telecommunications Satellites" (1991) (unpublished 
paper) at 3. 

17S Propo!>als came from the foUowing companics : Orbital Communications Corp., Starysys, Inc., 
Voluntecrs in Technical Assistance,lne., and LEOSAT Corporation. For a description of these proposais, 
sec supra, note 176. 

179 The applicants arc Motorola Satellite Communications (Iridium System), Ellipsat Corporation, 
TRW "Odyll!lcy" System, Loral Cellular System!l Corp, and Constellation Communications (Aries System). 
SI/pm, notes 176 and 177. 

180 Ibid., note 177, at 7. 

181 Furthcrmore, LEOSATs opera tors also must follow coordination under Article 8 of the 
INMARSAT Convcnllon and Article XVI of the EUTELSAT Convention. See ibid. at 9 . 

.. ,----------------------- ---------
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INTELSAT recently gave significant attention to the use of low-earth nrhit. 1H2 At 

present, INTELSAT is studying the use of inter-satellite links for satellites in low carth 

orbit, or even for connecting LEOSATs to geostatinnary satellites. lt is not clcar at the 

moment whether INTELSAT will launch its own LEOSATs, or cnvisagl: cooperation 

with private LEOSAT operators. 

182 Sec John D. Hampton, "INTELSAT Adapting to Change" (lNTELSAT, Wa~hingl()n, D.C., 
February 15 1991) (unpublished papcr) al 4. 
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CHAPTER IV 

THE FUTURE OF INTER-SYSTEM CDORDINATION 

1. INTELSAT STRATEGY FOR A COMPETITIVE ENVIRONMEl'1T 

In 1990, INTELSAT celebrated its 25th anniversary. During 25 years of its 

operation, INTELSAT has achieved significant development. From only eleven 

memhers, when it was established in 1964, the membership has grown to 121. Its 

services also have continued to grow. Almost 180 countries, terri tories, and dependencies 

now acccss the INTELSA T system via l1lore than 2,200 separate communications 

pathwé'YS for international telephone, television, facsimilt:. and data communications.1 

The INTELSAT system carries 113,639 full-time channels and over 100 full-time leases 

for tcJevisu.m, domestic and specialized business applications, submarine fiber optic and 

analog cahle restoration, capacity for the International Maritime Satellite Organization 

(IN MARSAT), and capacity for United Nations peace-keeping operations.2 

As discussed in previous chapters, INTELSAT at present is not the only satellite 

operator in the world. There are many other domestic, regional and international 

satellites operated by public or private entities in competition with INTELSAT services. 

1 INTELSAT Repon, ]989/1990, al 5. 

2 Ibu/. al 5-6. 
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Deregulation, privatization and competition in many countrics have dramatically 

changetl the positions of the INTELSAT Signatories.3 In addition, challenge alsn cornes 

from fiber optie cable systems. Ail of these changing Cil cUlllstanccs have lorced 

INTELSAT ta review its own policy. 

During the Jast five years, INTELSAT has hecn moving from a protectlonist 

policy towards pro-competition. The replacement ot INTELSAT's lormer Director 

General, Richard R. Coli no, with Dean Burch, former Fee Chéllrman, ~purrcd the 

changes in INTELSAT. Differing from the policy under Colino's leadership, INTEL."iAT 

is now ready to devise a strategy encountering the increasing thrcat of separate ~atellite 

and fibre optic cable systems. 

In 1988, INTELSAT started to devdop a strategie plan hy a~kll1g its memhers 

to give opinions on the future environment, thelr needs l'rom INTELSAT, INTELSATs 

strengths, weaknesses, or limitations, the strategie ohjectlves INTELSAT ~Î1()uld ~ct, and 

the methods to achieve those obJectives.4 A year later, in April 19H1J, the Signatones 

approved a new strategie plan that was designed to hring the INTEUiAT sy~tcm into 

the twenty-first century. The plan reflected INTELSAT's confitlence in its readiness tn 

meet the criticaJ needs of its customers.5 Former INTELSAT Dircctor General, Dean 

3 D. M. Leive, "Flexibility of the INTELSAT Agreements" (Septcmbcr 1(88) 4 INTELSA T NeW\ al 
2. 

4 Dean B\lfch, "INTELSAT'!! Strategie Plan: A Blucprinl for Action Through the 2hl Ccnlury" (June 
1989) 5 INTELSAT News 1 al 4. 

5 INTELSAT, Release 89·13, "Statement by INTELSAT DITcctor General Dean Burch on the 
INTELSAT Strategie Plan" (April 25, 1989) at 1-2. 
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Burch, statcd as follows t) 

... INTELSAT offers a resource that is even more essential now to worldwide 
communications and commerce than it has ever before been. The system's global 
Illterconnectivity cannot he replicated and its high standards of quality, reliability 
and security must be sustamed as the infrastructure for the world's 
telecommunicatlons. The plan, therefore builds on the~e and other strengths of 
INTELSAT so that the customers of the future will find us not only useful, but 
also the most attractive market option. 

ln summary, the Strategie Plan contains nine strategie objectives, as follows :7 

1. Retain and aUract thick TOute traffie; enhance coexistence with fiber optic 
cables and strengthen competitiveness with separate satellite systems; 

2. Enhance, strengthen, and extend the intereonne·;tivity of the INTELSAT 
system; 

3. Dcvelop and upgrade INTELSA 1"s services offerings tn changing customer 
needs; 

4. Adotit ilrieing concepts, servIce terms, and financial arrangements that enhance 
members' abihties to u~e INTELSAT effectively within their markets; 

5. Ensure the aVélllahility of adequate capacity and improve foreeasting methods; 
6. Enhance servIce quahty, seeurity, and reliability; 
7. Pursue technical and operational means to enhance the value of the 

INTELSA T sy~tem to members; 
R Strengthen memher relations; assist memhers in developing "ervices and 

revenues mmg INTELSAT capacity; 
9. Adapt the organization and management to support the objectives of the 

strategie plan, and to funcrion effectively in the changing teJecommunications 
cnvironment. 

The implementation of this plan will include a wide array of strategies, such as 

various pricing incentives, enhancement of system quality, greater service flexibility and 

6/h1d. 

7 Supra, note 4 al 5-7. 
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t.ase of aecess, improvements in market forecasting, u~e of the most mlvanccd 

technologies and efficiency techniques, more respon~ive and aggre~~lvl' service olkring~, 

increasing the system's interconnectivity, and halarlcing the use of cnmpctuivc mcasurcs 

with the special and ditferent requirements ot developing amlmdmMlclhzcd countncs. 

Despite the actions incIuded in the strategic plan, it is stated that no amcndl'mcnt of the 

INTELSAT Agreements is required.H 

Sinee the last few years INTELSAT has becn implcmetlllg ics ncw strah.:glc 

policy. The Set forth, below, is a summary of actions takcn in sorne main issucs. 

a. Capacity 

INTELSAT's first satellite, INTELSAT l, more commonly known as as "Early 

Bird", was launched from Cape Kennedy on April 6, 1965 hy a Thrm:t-Augmcntcd Delta 

RocketY The satellite was designed initially to operate fOI 18 months, but it was still 

functioning 10 years after 12.unch.1O With useful capacity of only 240 simultaneous 

telephone circuits, the satellice also was used to restore service during a transatlantlc 

submarine cable autage. When it was launched, INTELSAT hall only clcvcn rncmhers. 

Within 26 years after the launching of the first satellite, INTEL.~AT has 

progressed ta a system of fifteen satellites, incIuding the first of the INTELSAT VI 

8 Ibid. al 4. 

9 For a story of Early Bird Satellite, sec Simon B. Bennett, "Wc Have Liftoff - A Per~onal 
Reminiscence of Early Bird" (1990) 6 INTELSAT News 4 al 4-5. 

10 In 1984, this salellite wall rcactlvatcd. Ibid. al 5. 
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!\atclhtcS. 11 Each ot the INTELSAT VI Satellites has capacity up tu 120,000 

!\imultancous tclephonc circuits. 12 In addition to being the world's large~t 

communkatlOfl!\ ~atcllite, INTELSAT VI is the first commercial satellite to provide 

sWltLhed tlme dlVi"iion multIple access, a new technology thélt enables flexible 

intcreonneetlo[) ot beams according to traffie requirements. 13 The first satellite from 

the ncxt gcncratlon, INTELSAT VII, was launched on August 14, 1991. 14 INTELSAT 

also ha!\ planncd 10 launeh INTELSAT VIII. 

INTELSAT VI and VII ~atellites are high-powered and capable of working with 

very small earth stations. 15 e more flexible, portable and inexpensive ground 

technoloh'Y will serve the growing business applications and the specialized requirements 

ot INTELSAT's smaller member:i. 

ft is IIlterestlllg to note that in Jum:. 1989, INTELSAT purchased a Ku-band 

satellite from General Electric Astro-Space Division. This satellite, INTELSAT K, will 

JI At the end of 1991, INTELSAT Will have 16 satellIles in operation. These satelliles will consisl 
of 10 INTELSAT V!., flve INTELSAT VIs and one INTELSAT-K. Sec Leslie Taylor, "INTELSAT and 
the 9()'!>" (January 1990) Slltellue CommunicatIOns 25 at 26. 

12 Dean Burch, "An Era of Progre!\s" (1990) 6/NTELSAT News 2; Arthur Hill and Steve Shaw, 
"INTELSAT Face!. the 21M C.cntury" (1989) Interavia Space Markets 274 at 275. On OClober 27, 1989, 
INTELSAT launchcd the first of the INTELSAT VI series for lhe provision of services in the Allantic 
Ocean reglOn. The !\econd satellite ( INTELSAT VI F-2) v.as launched on OClober 27, 1989, and the 
thlfd on July 23, 1990. 

l.l Supra, nOle Il at 25. 

14 INTELSAT con tracled , in October 1988, with ~!>ace Syslems/Loral (lhen known as Ford 
Aew!.pacc Company) for rive INTELSAT VII spacecraft. MeanwhIlc, in December 1990, INTELSATalso 
purcha~ed two modiflCd !latcllites, to be called INTELSAT VII-As, from the sa me comfany. These 
!.atclhte~ Will replace INTELSAT VoN, endmg lheir operalionallives in 1995-6 and will provic!e Ku-band 
enhanccrncnt In the Atlantic, Indlan and Pacific Ocean regions. "Board of Governors Meeling" (1991) 
7 INTELSAT News 7 at 7-8. 

15 Scc Arthur Hill and Steve Shaw, supra, note 12, al 276. 
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start to provide services in the last quarter of 1991, primarily for the glohal consortium\ 

video and husinesll services, in the Atlantic Ocean region,I6 ln Octllhcr 1 WN, 

INTELSAT purchalled the rights to lea~e 24 unuseù C-Band transponùers on two Hl-

orbit Tracking and Data Relay Satellites. In addition, INTEL.~AT abn I~ con~ldenng 

acquiring the ARABSAT-IC ~pacecraft 1'01 servIce!'. In the Indmn Ocean regioll,l7 

L"ck of capacity is the main argument used 10 jllstity INTEL..'iAT\ purcha!'.c ot 

additional satellites and lease of transponders. INTELSAT has explaincd that It nel~ds 

the capacity as a stopgap measure to meet circuit demands that have excccdcd the 

Organization's current capacity,l8 However, there is no sattsfactory explanatlon why 

INTELSAT could have thjs problem. One possible argument IS that lack 01 capaclly wall 

caused by the launchmg failure of INTELSAT VI F_3. 19 

Another argument may be that the market demand, a!'. a result 01 the 

development in international businesll, hall increalled beyond INTELSATs capacity. The 

increase also is callsed by the Implementation of fiber optie suhmanne cabJc~, DlInng 

the last three years, INTELSAT has restored almnst one million channel days of 

16 Ibid. 

17 See supra, note 11, at 25. 

18 Ibid. 

19 Lauchcd on March 14, 1990, this satellite falled 10 reach thc propcr orblt a~ the rC!lult of a !lcnou!I 
injection problem rcsulting from a mis-wlflng of the upper .,tage of a TUan launchcr, A ... huttlc 1 ... planncd 
to replace the upper stage propulsion system so the satellite can get 10 gcoMauonary orblt, Sec Waltcr 
Morgan, "INTELSAT VI" (April 1991) Salellue Commumcaliom 25 at 26. 
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suhmarine cahle olitage.20 

On the other hanc.l, it i~ often argued that the demanc.l estimates by INTELSAT, 

:-.uhmltted at the Glohal Traffic Meeting, are very conservative.21 For instance, the 

Dlrector Gencral\ foreca:-.t In 19H7 prec.licted 56,42H hearer half circUIts in use hy the 

end of 19H9.22 By year-end 19H8, 107,53H bearcr half circuits were in use.23 The 

yue~ti()n 1:-' whcthcr market dcmand will continue to incrcuse. If sa, the second question 

is whcther the .ncrease lJ1 market demand is proportionate ta the increase in 

tclecommunicatlon~ capacity resulting l'rom the INTELSA T's expansion, the 

eMahlishment of new separate systems and the operations of fiber optie cable systems. 

If the answers to thcse questions are positive, it can be said that INTELSAT has 

a~sumcd a mlstaken prec.lictilJfl that the market was saturated.24 No accurate data, 

howevcr, IS availablc to answer these questions. With the lack of data, it is dil'l'icult ta 

givc an ar.3wer whether the laek of capacity will continue in the future. 

Besides the above-mentioned efforts, INTELSAT has been trying ta introduce 

ncw technology, such as Time Multiplexed Television (TMTV) that could substantially 

20 Rohert Km/le. "INTELSATs Slratcgie Plan" (1989) 5 INTELSAT News 2. During 1990, 
INTELSAT reMored TAT-8 four Ilmcs, PTAT twicc and HAW4tTPC3 once. Thcse fal1ur~ accountcd 
lor almo~t one mIllion dlgnal hcarcr channel dayr. of restoration. INTELSAT alsu rcstorcd almost 350, 
(K)O channel day~ 01 analog cahlcs. Sec John D. Hampton, "INTELSAT Adapting to Change", Remarks 
(INTELSAT. Wa~hmgton Oc, February 15. 1991) at 3 (unpublisncd). 

21 AClually, former INTELSAT Ducctor Gcneral, Dean Burch, rccognized this. See The Dircctor 
General. "INTELSAT Strategie Planmng AcUvlucs" (Presentation to the 21st Meeting of Signa tories, 
Kobe. Japan. Apnl 15-IX, 1991) at 2. 

22 Supra. noIe II al 26. 

23 Ih,d. 

24 The argument lhal "the market is alrcady saluratcd" was often uscd by INTELSAT in prevcnting 
Ihe launchmg of pnvate ~~lcms. 



increase capacity for television. In addition, it seeks to expaml aVllllahlt: hanl.lwll.Ith lor 

use with the fi\cd satcllite service. INTEL~AT also is inveMlgaltng colloc.ltL'd ~parl'rralt 

as an option ID allevJate orhl! congestion and extcnd trequenry rL'll~C. Furthl'rmoll.', It 

is considering the u~e of optical mter~atellitc ltnks. a~ weil optH.:al Imks hl:'twl'cn thl:' 

satellite and the ground.25 

b. New Services 

INTELSAT has introdm:ed varioul! new lICrvlceS. The malll arcal! arc digital 

services, international occclllionai use Video service, l.IomcsIIC ~alc~ and Icallc ... 2h 

Reeently, INTELSAT ottered Intermediate Data Rate (lDR) lIerVH.:e, which hal! hcrn 

deserihed al! bemg the digital equivalent ot analog Ircqllency-dlvi~l()n 

multiplexmglfI equeney modulation service, and wal! dCl!lgned to he compatlhk . 1 h 

public switehed te1ephony networkl! and future ISDN syl!lcm~, a~ weil a~ pnvalt' 

networks.27 Sinee IDR servl~e was introdueed m 19~4, u:-.agc hall growll to thc 

equivalent of l738 64kbit/sec ehannels by end-1988, an mcrc(I),c ot 250 Ile, ovcr )987. 

Business n.'twork service~ represent another fa;\t-grO'lVing portIOn Dt INTEl.SAT\ 

services. INTELSAT Busines!I Services (lBS) trattie on INTELSAT ha~ II1crcascd hy 

25 John D. Hampton, supra, note 20 at 4; Abo John D. Hampton, "The Future of INTELSAT" 
(Addres~ ta the SOClcty of Satclllte ProfesslOnal!l, Apnl4, 19'-)1) al 4 (unpuhh~hcd). 

26 Supra, note 11 at 26. 

27 Arthur Hill and Steve Shaw, supra, note 12, at 276. 
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more than ~IX tJlnc~ ~mce 19H6.2X INTELSAT has made improvements to business 

~crvicc offenng~, mcludmg sy~tcm availahility and hack-up capacity.29 

For d()me~t1c ~crvice!" INTELSAT II1troduced a new service in 1989 offering 

Jea'lc~ ()f 36 Mf Iz tran~p()nder capaclty tdr reglonal U!lC and a plan for Signatones to 

convcrt trom d()mc~tic to reglOnal leases.30 INTELSAT abo introduced transponders 

for lInrc~tnctcd u~c (TUU ).11 INTELSAT new~ mdicated in 1989 that since the 

Inccption of the Planned Dome~tlC Service (PDS) prograrn in Decemher 1985, 19 

c()untnc~ have purchased a total of 57 transponders.32 

c. Pricing Pnlicy 

INTELSAT has consistently reduced the rates it charges the Signatories as 

technical efficiency ha~ tmproved, traffic increased, and operational overhead was 

reduced.:n INTELSAT figures show that over the pa st quarter-century, the cost of its 

28 lBS 1~ "a totally lntcgrated digital ~atelhte servlcc, dcsigned to accomodatc the full range of private 
nctw\lrk hU"lnc~~ rcqulrcrnenb. lBS ()ffer~ worldwldc coverage and eonnccuvlty for a broad range of 
mternatamal and domc.,l1c. pOint-lU-pomt and point-Io-mulupoint applications". "lBS - An INTELSAT 
Scrvlœ"(Wa~hmglon. De. INTELSAT. no date). 

19 Supra. nolC 4 at 6. 

J(J Supra. notc Il at 26. 

JI TUU~ allow the u~c of INTELSAT capacity for a mix: of domestic and mternational traffie with 
the goal 01 cnham:mg tc\ccommuOIcations mterconncctivity bctwccn ncighbouring countrics WÎth 
gcographll:. cultural and cconOffilC lics. Supra, note 1 al 7. 

J2 "INTEl--SAT Soan.! of Governors' ACl1on~" (1989) 5 INTELSAT News 3 . 

. 13 Arthur Hill and Stevc Shaw. supra. note 12 al 276. Desplle the lowcr paymcnts they made to 
INTELSAT. nnly fcw ~lgnalOr\(:~ have lowered their own tanffs. Even, many eountrics have increased 
thclr ratc.·~. [hui at 27K 
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satellite capacity to its user~ has continuously dec1ined.34 

Under the new strategie plan, INTELSAT offers lower rates for hoth largc and 

small users.35 These aets are designed to provide inccntivès tor incrcased use of 

INTELSAT and for long-term commitments to INTELSAT.36 They also are dcsigncd 

ta stimulate conver!ollOn to digital sef'lIce and to enable mcmocrs to obtain the bCllctïts 

of thelr efficient use through resource-based pricmg. Fmally, INTELSAT plans to 

remove restrictions on usage of capacity so as to pro'vide the membels more f1cxibility 

in providing services to their customers.37 

As an example, 111 December 1990, the Board 0f Governors approvcd an 

occasional-use tariff reduction of almost 20 percent, effective l'rom July l, 1991.3H 

Other occasional-use action included a new, multiple destination policy replacing charges 

per ùownlink with a pu-minute space segment charge; reduceù tanlf for "olf-peak" 

usage; and a simplitied tariff and ordt •.. H t)rocedure for multiple downli nk 

participants.39 

Related to pricing policy IS INTELSAT's effort to obtain commitments t'rom ils 

signatories in the farm of long-term agreements. Long term discounts, "sign-up honuscs" 

involving free use of a space segment for up to six months, anù similar cntlccments 

34 Ibid. at 276. 

3.5 Robert Kmzie, supra, note 20. 

36 Ibid. 

37 Ibid. 

38 "INTELSAT Announccs T.lriff Revisions" (Fcbruary 1991) Satellite CommUn/calions Ill. 

39 Ibid. Sec also supra, note 14. 



1 

1 

.... 

198 

await signa tories who attraet customers ta INTELSAT for five years or longer. This 

effort has heen sueeessful. More than 80 percent of international public switched 

telephony tratfie currently carried on the INTELSAT system is under long term ccutract 

in which more than 75 percent is for 15-year contracts.40 

How INTELSAT ean campe te with others and survive is far from certain. It is 

true that, at present, traffie growth over the system has exceeded expectations. 

INTELSAT's rates of growth for the international video market grew by 50 per cent 

between 1987 and 1988. Occasional use television also expanded significantly in the 

same period. However, despite these increases, for the first time in its history, its 

revenue has declmed. INTELSAT's revenue in 1989 was V.S. $ 614 million,41 whereas 

in 1990 its revenue was US $ 498.6 million.42 It seems that this de cline has been 

eaused mainly by INTELSAT's pricing poliey offering free use incentives for long term 

sign-ups and tariff reductions.43 Under the present changing circumstances, it 

may be difficult to prediet the future of INTELSAT. It is still tao early ta evaluate the 

result of INTELSA T's new strategie plan. The alternative systems, i.e. private and fiber 

optie cahle systems, either just commenced or will start their operations. Therefore, their 

long-term effect on INTELSAT is still uncertain. Former INTELSAT Director General, 

40 David T. Tudge, Keynote Addrcss (Global Satellite Communications Symposium, Nanjing, Peoplc's 
Chma, May 28-31, 1991) at 5 (unpublishcd). COMSAT's role has been instrumental in persuading its 
major mtcrnational customers to commit to long-term contraclS (up to 15 years) for use of international 
!\pacc segment. See Arthur Hill and Steve Shaw, supra, note 12, at 280. 

41 Supra. note 1 al 10. 

42 "The Future of INTELSAT", supra, note 25, at:!. 

43 Sec Ihld . 
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Dean Burch, voiced his doubt:44 

We cannot predict where INTELSAT and satellite communications will he 25 
years from now, what new technologies may he introduced, or how the nations of 
the wocld will be affected by the changes yet to come. 

However, It appears that it will not be easy for INTELSAT to impJement its strategie 

plan. Despite its moderate policy toward private systems, INTELSAT and its Signa tories 

continue to be under attack. To its critics, INTELSAT has outlived ilS usduJne~s. Many 

even believe the 25 year-old organization should he scrapped.45 lts Signatories, they 

charge, have abused thcir position, setting predatory, anti-competitlve l'ees and 

conspiring to prevent competitors from sharing the fruits of thcir close\y-held 

international satellite communications monopoly.46 

INTELSA T's new policy also may cause conflicts of mterl'st among its own 

signatories. For instance, the new satellite system, INTELSAT-K, can coyer Western 

Europe and the V.S. East Coast. It also will pose direct competition to similar services 

offered by PanAmsat, and the system also worries sorne European signa tories since it 

may affect the EUTELSAT system.47 

Furthermore, by entering competition, INTELSAT may Jose the protection it has 

44 Dean Burch, supra, note 12. 

45 Arthur Hill and Steve Shaw, supra, nole 12, al 274. 

46 Ibid. 

47 Arthur Hill and Steve Shaw, "Orion Stalks Big Garne" (1989) 51nteravia Space Markets 283 at 284. 
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cnJoyed sincc its establishment.48 PanAmSat has accused INTELSAT with setting 

predatory pricing in implementing its Strategie Plan.49 As noted in Chapter III, 

PanArnSat has also filed a petition for the lifting of the PSN restriction. Although a 

d(,~cision is still pcnding, it appears that the support for this petition from the U.S. 

industry has increased significantly.50 If this restriction is eliminated by the FCC, a 

question arises whether INTELSAT can continue to apply the PSN concept, including 

the "threshold" adopted by the Assembly of Parties. 

ft seems now that INTELSAT is more than ready ta enter the market and 

corn pete with other systems. The remaining question, then, is whether INTELSAT will 

succced in this competitive environment, particularly if the protective policy in the 

INTELSAT Agreements is dismantled. The additional question arises wh ether 

INTELSAT can continue to serve developing countries under the sa me pricing policy 

48 ThIS argument is supportcd by the statement of Mr. Robert Kinzie, INTELSAT Director of 
Strateglc Planning: 

ln the competitive telecommunications environment, market positions that INTELSAT and its 
memberl. enjoys in the past may be eroded. 

A'\ dted ID supra, note 1 J, at 26. Correspondingly, it may be difficult for INTELSAT to use the argument 
that Il ccmnot compcte hecause of average rate policy. 

49 Sec Pan Amencan Satellite, Petillon for Rule Making, Before the Federal Communications 
CommisMon, July 1990 at 15-17; Alpha Lyracom (PanAmerican Satellite) and Alpha Lyracom Spa ce 
Commumcaaon!t, lne. v. CommunicatIOns Satellite Corporation, Complaint for the Violation of the 
AntUruM Laws of tlle Umted States, U.S. District Court for the Southcrn District of New York, July 25, 
1989, at 22. 

S(} See "Momentum Builds to Explode International Satellite Service Ban" (1991) 10 FCC Week 1. 
A!t nutcd ID Chapter Il, INTELSAT also adopted the "PSN" Cl)ncept. No other country follows this 
concept whleh wal. IDtroduccd by the U.S. In ils report to the Assembly of Parties last ycar, the Board 
ot Governor!l recogmzed that the "distinction betwecn switched and non-switched services may need to 
he revlewcd in the coming years, as increased digitization blurs or eliminates traditional service 
diMlDcllons". The Report of tlle Board of Govemors to the Sixteenth Assembly of Partres on Its Review of 
ArUc!l' X/V(d) Non-Techmcal ConsultatIOn Procedures, INTELSAT Doc. no. AP-16-20E L/lOt9Q, 
Scptemtler 26, 1990, at 21. 



.. 

.. 

-

20\ 

that exists today. If the Parties are still committed to their purposes In crcating 

INTELSAT, they may have to find ways for INTELSAT to continue scrving thcsc 

pur poses, while, at the same time, maintaining the Organization's survival.51 

2. The Future of Inter-System Coordination Procedures 

Previous discussions in Chapter III reveal the changes in the application of 

Consultation Procedures under Article XIV of the INTELSAT Agreements. Although 

formally no amendment of Article XIV has been made, the changes constitutc de faclo 

amendment. As discussed in Chapter II, the changes have, in practiœ, ehmmated 

consultation requirements for certain uses of separate systems and have shltted the 

decision-ma king power in the consultation process from the Assembly of Parties to the 

Board of Governors and the Director General. 

The importance of past changes cannot be ignored sincc this proœss is still on-

going. As former INTELSAT Director General Dean Burch has written, "these changes 

are likely to represent only the first step in the continuing evolution of the application 

of Article XIVe d)".52 In the same article, he even used the expresllion "sweeping 

51 For a comprehensive review of the future of INTELSAT's organization, ~cc Marccllu~ S. Snow, 
International Commercial Satellite CommunicatIOns (Germany: Nomo!> Verlag~ge!>ell~chaft, Baden-Baden, 
1987), al 143-147. Rodriguez dlseussed the idca to replace the organi/.ation wlth a more Itmited 
international organization whose primary mission is to oversec and maintain !otatclhte interconncctivlty 
between regional satellite systems. See Raul R. Rodriguez, "Intcrnauonal lelecommuOlcation!ot and 
Satellite Systems - INTELSAT and Separate Systems : Cold War Revisitcd" (1987) 15 InternatIOnal 
Business Lawyer 321 al 323. 

52 Dean Burch, "The Evaluation of Article XIV(d)" (1991) 7 INTELSAT News 2. 
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changes" in the Article XIV(d) coordination pro cess to describe the past changes.53 

The remaining question is what the next step will be. 

It may not be easy to predict the next change INTELSAT will make concerning 

coordination process. From the discussions during the Sixteenth Assembly of Parties, 

opinions were divided concerning the changes that have been made. Sorne parties feel 

the changes adopted do not go far enough on the side of simplifying the coordination 

procedures, while others feel that the changes go too far.54 However, one should not 

ignore that the coordination process is only a part of INTELSAT regulatory 

mechanisms. 

The future of Article XIV coordination procedures cannot be separated from the 

future of INTELSAT, in general, as an organization. On the one hand, the changes in 

coordination procedures may affect INTELSA T's financial arrangements.55 This issue, 

however, is still being debated in INTELSAT. The Signa tory of Canada requested, inter 

alia, anal~'sis of the "commercial impact of potential revenue diversion by competing 

systems on the financing, share, and investment determination processes, and on 

INTELSAT's ability to maintain the current equitability among its Signatories".56 The 

Signatory also raised the issue of "the effect upon other Signatories of a possible 

5.1 IbId. al 8. 

54 Ibid. at 2. 

55 Effecls of Separale Systems on INTELSAT Financing Arrangements, INTELSAT Doc. no. BG-85-
32E B/6/90, June 7, 1990, al 1. 

56 SIUdy of the ImpltcallOns of Competitive Systems for INTELSAT, INTELSAT Doc. no. BG-83-58E 
W/12/89, Novcmber 20, 1989, al 1-7. 

1 
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substantial drop in the investment shares of certain Signa tories as a result of the 

member countries' participation in separate systems." In its response, the United States 

asserted:S7 

First, the changes in investment share may arise for a nllmber of fl~asons 
independent of separate system competition and therdore the occlirence of slich 
changes ms}' not, in themselves, be indicative of deletenolls ctfect of sllch 
competition. Second, there is no basis to expect that the existencc 01 separate 
system will, in fact, result in a substantial drop in investment share 01 the 
participating Signatories such that the investment proccss inequltahly altered. 

Despite this response, the INTELSAT Director General stated that the Impact 01 the 

changes on INTELSAT's present financial arrangements necds to be a~~esscd.5X 

On the other hand, the INTELSAT policy decision to face competItIon will 

strongly affect the changes to be taken with respect to consultation procedures. lJ nller 

the present changes included in INTELSAT strategie plan, and with a hclief that this 

pro cess will continue, it is unavoidable that the provisions for the consultation proce~s 

will be "swept-out . .,S9 

57 Ibid. 

58 Article XW(d) Revzew, INTELSAT Doc. no. BG-84-59E W/'?I!90, March l, 199(), al 4. 

59 Slrong support for furthcr change to INTELSAT Coordinauon Procedure~ wa~ provlded hy Bruce 
Crockeu, U.S. Signalory and Chair of INTELSAT'~ Board ofGovernor.~. ln hl!l !ltatcmcnt, hc cmpha~l/cd 
his opinions thal 

1. INTELSAT cannot and docs not dctcrmmc the telccommuDlcation~ pohcle!l of n, memher 
countrics; 

2. INTELSAT procedures do not create or mamtam monopohcs, neuher can changmg 
INTELSAT's procedurc!! change a country's tclccommunicali()n~ pollclc,. A country'~ 
lclecommunications pOIiCICS are determincd by its national govcrnrnenl; 

3. Each country's cornmitmcnt 10 INTELSAT conMsl!> of a commJlrnenl to ~hanng a ~carce 
resource, to a shawl invCl!tmcnt in facihtics, and to sharcd u~age of the glohal !ly!llcm in ordcr 
10 communicalc worldwide. 
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Two scenarios can be described for the possible changes.60 Sinee the main issue 

i~ "significant harrn," the first scenario is the elimination of this test from requirements 

unc.Jer Article XIV(d). This elimination can be do ne by amending the Article XIV (d) 

procedure. Howcvcr. it prcsently appears that arnendment of INTELSAT Agreements 

is not dcslrahle, perhaps because this proeess is tirnc-consuming.61 INTELSAT itself 

often urgues that the Agreements provide flexibility permitting the Organization to adapt 

"Slalcmenl I!.sucd hy Bruce Crockett, o.S. Slgnalory and Chair of INTELSATs Board Jf Governors", 
at 1-2, all printcd in appendix to "COMSAT Corporation Advocates Further Change to INTELSAT 
('.oordinatlOn Procedures" (Novcmber 9, 1990) COMSAT News and InfomwtlOn No. 90-18. 

60 The change ln the po!o>iuon of INTELSAT is indicated ln the SlXtccnth Meetmg of the Al.sembly, 
all the Board opmed that : 

... Article XIV ct) remams a ul\cful tool to INTELSAT, and the consultatIon process proVld~ 
INTELSAT wlth mformation uscful in the future planning of the INTELSAT global system. But 
il wall not mtended to, and should not, be used to impose barners to entry by other satellite 
lIYlItems. ln fact, the net effect of the proposcd changes to the economic harm methodologies IS 
ln make the analysis more reahstlc, and without any assumption, expliclt or implicit, lhat 
INTELSAT b "entitledn to a certain proportion of international traffic. 

Supra, noie 50 at 12-13. 

61 The A,!o>emhly nf Parti~ shaH take decisions on cach proposed amendment. Since the consultation 
procc~~ I!I a !lubstantlve matter, declslons shaH he taken by an affumative vote cast by at lcast two-thirds 
of the Partiell whOlle reprellcntatives arc present and voting. To entcr into force, the amendment which 
ha!oo hccn approved by the A"!lcmbly of Parties requires approval, acccptancc or ratification from either 

(1) two-thtrd!l of the Statc.. ... whlch were Parties as of the date upon whlch the amendment was 
approvcd hy the Al.scmbly of Partlcs, provlded that such two-third tnclude Parties which then 
hcld, or whollc destgnatcd Signatoric.o. then held, at lcast two-third!l of the total investment 
share!l; or 

(Ii) a numher of Statcs equal to or excecding cighty-five per cent of the total number of States 
which were Partie!'. as of the date upon whlch the arnendment was approvcd by the Assembly 
of Parties, n,'gardlc!l!l of the amount of mvestment shares such Parties or their designated 
Signatones then held. 

Thc amendmem Will enter lOto force ninety days after the Depository notifies ail the Parties that il has 
rcccived the rcqulred acceptanccs, approvals or ratiflc.alions. 

INTELSAT Agreement, Articles XVII and VlI(t). 
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ta changes.62 The second scenario. is to leave Article XIV(d) unamended, but the 

methodology or guidelines for its application will he changcd.6J The A~sell1hly may do 

so by continuing the present changes, for instance, hy extending the power Dt the Bo'lld 

of Governors and the Director General to inc1ude other uses nt ~atc\lites nut covered 

under the past changes, or by tempering any rigid application of the glllde\ine!l. 

Another possihility is by introducing a new approach tor the application of Artlde 

XIV(d). The Signatory and Party of Australia have suhmitted li proposai tm the 

development of a new approach to Article XIV(d).M Under thi!l approach. lI1~tead ot 

relying on the consultation process as ,1 way to prevent the e~tahhshment or m.e ot 

separa te systems,65 INTELSAT would focus on developing li !ltrateglC plan a~ Its 

response ta a competitive environment and ensurmg sutticlcnt ~pace segment capaclty 

for INTELSAT to compete effectively in the marketplace.(>6 

According to .\ustralia, "economic regulation hy INTELSAT is nelther deSlnlhlc 

nor necessary in order for INTELSAT to meet ils ohjectlves". In Its opinion, INTELSAT 

has to move away l'rom the determination of economic harm hy calculating traHie 

62 Sec supra, note 3. 

63 ln his contribution, the INTELSA rs Director General propo!\ed thal "grcater flexit)Jhty i~ 
neccssary and appropriatc in the application of the Article XIV(d) economlc harm a~.,c~~menl", wllhoul 
having ta amcnd Article XIV(d). Supra, note 56 at 2. 

64 Revlew of Article XW(d) of the INTELSAT Agreement, INTELSAT Doc. no BG-M-67E W/J/90, 
March 6, 1990, at 1-6. 

65 Alliltralia cntilised that "in rcality the consultation procc!>~ may at bc~t only ~crvc tu ~I()w down 
the introduction of separa te systems but, as any dcci!liC\n of the A"!lcmbly I~ not bmdmg, thl!> provl!llon 
cannot prevcDt the cstablishment or use of separate !ly!ltcms". IbuJ. al 2. 

66 IbuJ. at 1. 
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diversion in a xtatic field context. Instead, the use of planning mechanisms was suggested 

to ensure the avoidance of significant economic harm from separate satellite systems.67 

For that purposc, assessment of the impact of the separate system upon market demand 

will he inc1uded ln consulting Signatory's input ta the Global Traffic Meeting (GTM). 

Undcr this process, technical consultation will remain unchanged.68 

As an international organization, INTELSAT is dependent on its members' 

willingncss. As stated in the Australian proposai, "the future viability and effectiveness 

of INTEL'iAT is hased upon its memhers' continuing support.,,69 Correspondingly, to 

implemcnt the Australian proposai, INTELSAT members are requifl'!d to consider70 

- the respllnsibihty of members ta provide information on the effects of separate 
systems on demand for INTELSAT capacity; 

- the role of the Board of Governors in ensuring that INTELSAT invests in 
sufficient capacity to compete efficiently in the market; and 

- the role of INTELSAT, Signatories, and users in the effective marketing of 
lNTELSAT capacity. 

The Board of Governors and a working committee of Parties will examine ail 

aspects rclated to the application of Article XIV(d) in the longer term, including review 

of the application of the revised consultation process, and then report the result to the 

)992 Meeting of Assembly of Parties.7! The Meeting in 1992 also will review the 

67 Therefore, Article XIV(d) will be used not as regulalory protection, but for strategie planning 
purpo!l'!!I. Ilnd. al 3. 

68 ln it!l !lecond propo!lal. Austraha dcscribcd the detall of the proposed proœ;s. Sec Revlew of Article 
XIV(ll), INTELSAT Doc. no. BG-BS-59E B/6/90. May 21. 1990, at 3-4. 

,W IbId at 3. 

7(J Ibul. 

7/ Iblli. 

, 

j 
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Australian proposat. If this proposai is accepted, it will mark a significant change l'rom 

the past and present guidelines and practices of the consultation proccss under Article 

XIV of the INTELSAT Agreements. As noted in an INTELSAT Report of \990. the 

effect of the Austrahan proposaI is that "INTELSAT would no longer make an 

economÎC harm assessment under Article XIV(d), hut would conccntrate on a 

commercial response.,,72 As noted in the conclusion of the Austrahan proposai. thi~ 

ne\\' approach "wou Id eliminate the need for consideration of other tact ms such a~ 

demand stimulation, public vs. private services, expanded use, thresholds, cumulative 

economic harm.,,73 Since regulatOly protection Will he elimmated l'rom INTEL ... .;;AT 

practices, INTELSAT may focus its activities on the implementatlon 01 Its operatlonal 

function.74 Therefore, if this proposalls adopted, there is no douht that radical change 

will occur in the INTELSAT Organization. 

In light of the possible changes to be taken hy INTE LSAT, attention should he 

given to the original purposes of INTELSAT Agreements. The Agreements conlam 

provisions necessary to guide the conduct oi the Organizatlon and itll mcmher~ Hl an 

orderly manner. Therefore, flexibility of the Agreements cannnt alway~ he used a~ an 

72 Supra. nOle 50 al 36. Conccrning techOical rcqulfcmentll, the Board of G()vcrnor~ Vlcwcd Ihal Ihl~ 
procedure lIhould conlinue 10 apply cven If under revl!.cd gUldchnc!. for non-lcchnll.:al a~~c!.!\mCnl a glvcn 
system may be deemed to have caused no significant cconomic harm. Howevcr, the Board a~.,crted that 
this leSl will nno~ becornc a de facto !!ubstllutc for the economlc a.,~cs!\mcnt lc~t and Ihat Il not he 
perccivcd as a barrier 10 the implernenlation of !!cparate !!yslems." Supra, note 50 al 15. ft .., ~tlll tll he 
secn how INTELSAT Will apply lhis leM ID light of IDcrca!!mg techOlcal con~traml!'. facmg INTELSAT, 
as alrcady discussed m Chapter Ill. 

73 Ibid. at 4. 

74 As noted in Chapter III. the Grecn Paper of the European CommuOlty ~uggeMcd !\eparatlon 
between regulalory and operational funclion in the provl!!lOn of tclccommumcaUon!\ '1crv 1 cc.,. 
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argument tor giving ùifferent interpretation or application of the Agreements as it may 

cause the Organization and its memhers to Jose the main reason for having the 

Agreements, i.e., legal certainty and assurance of their rights and obligations. 

Accordingly, it the changes to he maùe concerning the application of Article XIV go tao 

tar, evcntually the INTELSAT Agreements must he amended in arder not ta lose their 

Icgal significance. It will he the task of its members ta decide so . 

• 
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CONCLUSION 

Despite the comprombe incorporated in the INTELSAT Agreements, lIiffcrent 

political and economic interests among its memhcrs continuollsly attert the 

Organizat)(m. Instead of legal reasoning, political anù econornic consideration!' play il 

dominant role ln the decision-ma king proce~s. 

Throughout the hlstory of INTELSAT, its unùerlylng concept, I.e. INTEI ..... 'iAT 

as a single glohal system, ha~ heen significantly eroded. The ero~lon I~ hcst descnheo in 

the controversy concermng inter-system coordinatIOn procedures. The lack of clanty in 

Article XIV of the INTELSAT Definitive Agreement opcn~ po~slhlhtIC~ for ditlcrcnt 

interpretations. The prohlem is tnggered by the lack of power on the part of 

INTELSAT organs to make a legally hinding decl~lon. As a result, not only docs 

INTELSAT have difficulty ln finding an appropriate formula for the application of 

Article XIV, particularly paragraph (d), but the Orgamzation, ln plactlcc, al~() has 

failed to make an objective a~sessmcnt of significant harm cau~ed by ~cpar(ltc ~ystCll1'\. 

The faet that no negative findmg is made conhrms the opmion that, III 11ractlcc, thcsc 

coordination procedures have only resulted in slowing down the e~tahlishmcnt of 

separate systems. 

The changing telecommunications environment has brought INTELSAT into a 

new era sinee it has to face competition. In fact, it has decided to enter competition as 
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contirmed in its new ftrategic plan. This policy change eventually will affect the 

realizatlOn of the ohJectives of the Organization as set forth in the Agreement. Now, 

pcrhaps, i~ the hest tlme for it~ members to make an ove rail review of the Organization. 

Furthermore, since 1I1ter '~y~tem coordination procedures are inseparable from the 

ohjectlves of the Organization, these procedures also may face considerable chant;es. 

The developments in INTELSAT indicate that changes in methodology for the 

application 01 inter-system coordination will continue. The next chang~s will, of course, 

dcpend on the extent competition will affect INTELSAT's operation and the way 

INTELSAT members look to the future of the Organization. It will be wise for its 

memhers not to forget the experience of INTELSAT, including the problems cRused by 

arnhiguity in the Agreements, and, based on it, try ta find a bdter way for the future 

operation of the Organization. 

1 
J 
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APPENDIX 

Table 1 

NUMBER OF NETWORKS CONSULTED ONDER ARTICLE XIV 

YEAR XIV(c) XIV (d) XIV(e) TOTAL/YEAR 

1973 7 0 0 7 
1974 0 2 , 2 4 
1975 2 0 0 2 
1976 3 3 1 7 
1977 4 0 0 4 
1978 7 2 1 10 
1979 3 4 a 7 
1980 17 6 7 30 
1981 3 a a 3 
1982 7 31 8 46 
1983 24 1 0 25 
1984 34 a a 34 
1985 8 87 5 100 
1986 5 0 a 5 
1987 17 76 22 115 
1988 22 15 8 45 
1989 65 179 15 259 
1990* 15 54 6 75 

TOTAL 243 460 75 778 

* Includes ail netwerks consulted up te BG-a6i dees net 
include netwerks te be consulted during AP-16. 

211 

Source: The Repon of Ihe Board of Govemors la the Sixleenth Assembly of Panies on Ils 
Review of Article XW(d) non-Technical Consullation Procedures, INTELSAT Doc. no. 
AP-16-20E L/1O/90, September 16, 1990, at 47 . 

...... _------------------------- ------ ----- -
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