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ABSTRACT 
 

Land use disputes between farming and pastoral communities in Nigeria have facilitated 

substantial violence. In response, the Federal Government of Nigeria has adopted a policy to 

transform the pastoralism that comprises the majority of the livestock sector into intensive, 

sedentary commercial cattle production. This thesis argues that violent conflict is a symptom of a 

fundamental tension in Nigerian society: the existence of alternative conceptions of 

constitutionalism. It will argue that Nigerian constitutionalism is a form of liberal constitutionalism 

and examine Fulani political community as a rooted constitutional order. Further, it will 

demonstrate that there is a foundational disconnect between them. Finally, it will critique the 

government’s response to the conflict, arguing that the tension between these conceptions of 

constitutionalism undermines the efficacy of efforts to reduce violent conflict. 

 

RÉSUMÉ 

 
Les différends sur l'utilisation des terres entre les communautés agricoles et pastorales au Nigéria 

ont facilité une violence importante. En réponse, le gouvernement fédéral du Nigéria a adopté une 

politique visant à transformer le pastoralisme, qui constitue la majorité du secteur de l'élevage en 

une production de bétail commerciale, intensive et sédentaire. Cette thèse soutient que les conflits 

violents sont le symptôme d'une tension fondamentale dans la société nigériane: l'existence de 

conceptions alternatives du constitutionnalisme. On soutiendra que le constitutionnalisme nigérian 

est une forme de constitutionnalisme libéral et on examinera la communauté politique des Peuls 

en tant qu’ordre constitutionnel enraciné. En particulier, on démontrera qu'il existe une 

déconnexion fondamentale entre les deux. Enfin, on critiquera la réaction du gouvernement au 

conflit, en affirmant que la tension entre ces conceptions du constitutionnalisme compromet 

l’efficacité des efforts visant à réduire les conflits violents. 
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INTRODUCTION 
 

In 2018, more than 2,000 people in Nigeria were killed in violent conflicts between farmers 

and herders, with more than 1,300 deaths occurring in the first half of the year alone.1 This violence 

is part of a larger trend across the region as environmental and population changes remake 

landscapes, disrupting relationships between peoples and between people and the land.2 Rapid 

population growth generates concerns about land scarcity and reduced access, while also 

increasing anxieties about food production.3 Additionally, environmental changes in Nigeria’s 

variable grasslands create concerns about access to resources and land degradation.4 As a result, 

land use patterns are changing and land uses themselves are seemingly in conflict with one 

another.5 Agricultural land use is exclusive and intensive, while pastoralism is often mobile, 

entailing extensive grazing of accessible pasture.6 As the population increases and agricultural 

production intensifies, pastoral migration corridors and grazing areas are increasingly altered by 

private land holdings.7  

Also underlying the conflict are ethnic and religious tensions. Many pastoralists in Nigeria 

are Fulani (known outside Nigeria as Fulbe or Peul) whose ancestors migrated to the region over 

centuries and who often are considered to be settlers.8 Defined as an ethnic group, Fulbe identity 

                                                
1 Tim McDonnell, “Herders vs. Farmers: A Deadly Year in Nigeria”, NPR (17 December 2018), online: 
<https://www.npr.org/sections/goatsandsoda/2018/12/17/677482549/herders-vs-farmers-a-deadly-year-in-nigeria>; 
Siobhan O’Grady, “This Little Known Conflict in Nigeria is now Deadlier than Boko Haram”, The Washington Post 
(26 July 2018), online: <https://www.washingtonpost.com/news/worldviews/wp/2018/07/26/this-little-known-
conflict-in-nigeria-is-now-deadlier-than-boko-haram/?utm_term=.f122b8d4c51d>. 
2 Jeffrey Gettleman, “Loss of Fertile Lands Fuels ‘Looming Crisis’ Across Africa”, New York Times (29 July 2017), 
online: <https://www.nytimes.com/2017/07/29/world/africa/africa-climate-change-kenya-land-disputes.html>. 
3 See for example, Krista Mahr, “Guns, Religion and Climate Change Intensify Nigeria’s Deadly Farmer-Herder 
Clashes”, Los Angeles Times (21 February 2019). 
4 Ibid. 
5 See Kathleen A Galvin, “Transitions: Pastoralists Living with Change” (2009) 38:1 Annual Rev Anthropology 
185–198; Abubakar Suleiman, Elizabeth Louise Jackson & Jonathan Rushton, “Challenges of Pastoral Cattle 
Production in a Sub-humid Zone of Nigeria” (2015) 47:6 Tropical Animal Health & Production 1177–1185. 
6 For an overview of property rights in Africa’s drylands, see Esther Mwangi, “Property rights and governance of 
Africa’s rangelands: A policy overview” (2009) 33:2 Natural Resources Forum 160–170 at 163–64. 
7 See Suleiman, Jackson & Rushton, supra note 5 at 1180; Mark Davidheiser & Aniuska M Luna, “From 
Complementarity to Conflict: A Historical Analysis of Farmer-Fulbe Relations in West Africa” (2008) 8:1 African J 
Conflict Resolution 77–104 at 91. 
8 Fulani is a term that generally is used in Nigeria. For reasons having to do with a history of conquest and 
settlement, Fulani peoples in Nigeria are often conflated with the indigenous Islamic Hausa people, resulting in the 
joint moniker of Hausa-Fulani. See E C Ejigou, The Roots of Political Instability in Nigeria: Political Evolution and 
Development in the Niger Basin (Burlington: Ashgate, 2011) at 111. Outside of Nigeria, the term Fulbe or Peul is 
often used. A person identifying as a member of the Fulani, Peul, or Fulbe would be referred to as Pullo (sing.). 
When referring to the people at large and to specific communities outside of Nigeria, this paper will use the term 
Fulbe. When referring to communities within Nigeria, it will use Fulani. Additionally, the distinction between 
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is incredibly complex and varied.9 Western academics and Fulbe communities propose many 

factors that purportedly make one Fulbe, including the possession of the Fulbe language, adherence 

to Islam, and a relationship with cattle.10 Today, they live in more than twenty countries spanning 

the Sudan and Sahel ecological zones.11  

As a people, Fulbe origins and early history are the subject of speculation, and theories 

about their origins have shifted over time. Early ethnographic investigations of the Fulbe mapped 

onto this group the Hamitic myth, proposing that their lighter skin evidenced a western migration 

from Asia and from which they purportedly brought elements of civilization.12 A story supporting 

the theory of eastern origins can be found among some, but not all, Fulbe peoples. For example, 

among Wodaabe communities in northeastern Nigeria, Dennis Stenning reported Fulani legends 

describing the marriage of a Muslim Arab man to an indigenous African woman whose child (or 

children depending on the version told) became the original ancestors of the Fulani people.13  

However, the general consensus in academia today is that the Fulbe originated from the 

Senegambia in the tenth century and migrated eastward through the Sahelian and Sudan ecological 

belts.14 Other Fulbe communities have origin stories which support this hypothesis. These stories 

vary, but the common thread between them is that the Fulbe became a distinct people upon 

receiving cattle from a spirit.15 Collectively, these divergent origin stories reveal two important 

elements of Fulbe identity today: relationships to cattle and Islam. 

                                                
indigenes and settlers in Nigeria is complex and has significant legal connotations, which will be explored more 
fully in Chapter Two. 
9 Some of the Fulbe communities that will be mentioned herein include Woodaabe (northeastern Nigeria and Niger), 
Gwande (northwestern Nigeria), Jafun (Nigeria), and Jelgobe (Burkina Faso). 
10 See Charles Frantz, “Are the Mbororo’en Boring, and are the Fulbe Finished?” in Paul Kazuhisa Eguchi & Victor 
Azarya, eds, Unity and Diversity of a People: The Search for Fulbe Identity Senri Ethnological Studies 35 (Osaka: 
National Museum of Ethnology, 1993) at 12; Catherine Ver Eecke, Pulaaku: Adamawa Fulbe Identity and Its 
Transformations (PhD, University of Pennsylvania, 1988) [unpublished] at 40–44. 
11 Frantz, supra note 10 at 17. 
12 This myth imbued a sense of superiority over indigenous Africans. See Elizabeth Williams, “Ethnology as Myth: 
A Century of French Writing on the Peuls of West Africa” (1988) 24 J History Behavioral Sciences 363 at 372. 
13 See Dennis Stenning, Savanna Nomads (London: Oxford University Press, 1959) at 19; A G Adebayo, “Of Man 
and Cattle: A Reconsideration of the Traditions of Origin of Pastoral Fulani of Nigeria” (1991) 18 History in Africa 
1–21 at 4. 
14 This consensus arose in part through linguistic analysis, which identified a significant relationship between Fulbe 
and the Serer and Wolof languages of the Senegambia region. See Adebayo, supra note 13 at 5. citing Joseph 
Greenberg, “Studies in African Linguistic Classification: The Classification of Fulani” (1949) 5:3 Southwestern J 
Anthropology 190–98. 
15 See, for example, FW de St Croix, The Fulani of Northern Nigeria (Westmead: Gregg International Publishers 
Ltd, 1972) at 8. A settled woman gave birth to a son. After a fight with her husband, she went with her child into the 
bush and lost him. The child grew up in the bush. When he was older, a spirit told him that he would continue to live 
in the bush, but he would be wealthy. The spirit told him to go to the river and, when the child saw a white cow 
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Historically, Fulbe peoples have been pastoralists, engaged in raising livestock in general 

and cattle in particular. Often, they are associated with mobility, such as nomadic or transhumant 

migration.16 Over time, but particularly since the nineteenth century, many Fulbe have settled, 

although cattle remain important to settled Fulbe ways of life.17 Additionally, the literature 

suggests that there is a negative relationship between the persistence of pastoral practices and the 

adoption of and intensity of adherence to Islam.18 

The early history of Fulbe conversion to Islam is difficult to ascertain. According to many 

reports, some Fulbe communities – particularly nomadic communities – did not appear to 

subscribe to Islam or did so only nominally.19 Islam likely was introduced by the trans-Saharan 

and trans-Sahelian trade routes beginning in the eight century.20 One Fulbe community, the 

Torodbe, became Islamic clerics.21 Islam spread through West Africa in conjunction with Fulbe 

migration.22 As minorities living outside a homeland, Fulbe were often subject to the political 

authority of other, non-Fulbe peoples. Reportedly, the more Fulbe peoples converted to Islam, the 

                                                
come out of the water, he was to walk away from the river. The cow would follow. The child walked a great 
distance, and when he turned around there were many cattle following him. After turning around, they stopped 
coming out of the water. See also, Adebayo, supra note 13 at 7. According to Adebayo, there are two main stories 
by which the Fulani are descended from the union of a water spirit and a human ancestor, Bajemongo. In both 
stories, the spirit gives cattle to Bajemongo’s offspring. 
16 Nomadic migration is often defined by the absence of a permanent settlement, while transhumant migration is the 
seasonal migration of herds. 
17 It is important to note that settlement was likely always a factor of Fulani livelihood. Loss of herds to famine, 
drought, or disease might force a family to settle temporarily, until they could re-establish their herds. See C Edward 
Hopen, The Pastoral Fulbe Family in Gwandu (London: Oxford University Press, 1958) at 30; de St Croix, supra 
note 15 at 15. Fulani Gida (settled Fulani) having been settled in Hausaland for centuries. See Adebayo, supra note 
13 at 14. For increased sedentarization since the nineteenth century, see Victor Azarya, “Sedentarization and Ethnic 
Identity among the Fulbe: A Comparative View” in Paul Kazuhisa Eguchi & Victor Azarya, eds, Unity and Diversity 
of a People: The Search for Fulbe Identity Senri Ethnological Studies 35 (Osaka: National Museum of Ethnology, 
1993); Charles Frantz, “Contraction and Expansion in Nigerian Bovine Pastoralism” in Théodore Monod, ed, 
Pastoralism in Tropical Africa: Studies Presented and Discussed at the XIIIth International African Seminar, Niamey, 
December 1972 African Ethnographic Studies of the 20th Century (Oxon: Oxford University Press for the 
International African Institute, 1975) 338 at 341. 
18 Roger Blench, “Conflict and Co-operation: Fulbe Relations with the Mambila and Samba People of Southern 
Adamawa” (1984) 9:2 Cambridge J Anthropology 42–57 at 46; Yoshihito Shimada, “Jihad as Dialectical Movement 
and Formation of Islamic Identity among the Fulbe” in Paul Kazuhisa Eguchi & Victor Azarya, eds, Unity and 
Diversity of a People: The Search for Fulbe Identity Senri Ethnological Studies 35 (Osaka: National Museum of 
Ethnology, 1993) at 4; Frantz, supra note 17 at 345–48. 
19 See for example, de St Croix, supra note 15 at 16; Ver Eecke, supra note 10 at 26. 
20 See Shimada, supra note 18 at 92; Fatou K Camara, “From Contemporary African Customary Laws to Indigenous 
African Law: Identifying Ancient African Human Rights and Good Governance Principles, A Tool to Promote 
Culturally Meaningful Socio-Legal Reforms” in J Fenrich, Paolo Galizzi & Tracy Higgins, eds, The Future of African 
Customary Law (Cambridge: Cambridge University Press, 2011) 494 at 495. 
21 See Azarya, supra note 17 at 42. 
22 Frantz, supra note 10 at 17. 
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more resentment of their political subjugation grew.23 In the seventeenth and eighteenth centuries, 

Torodbe clerics supported Fulbe jihads in Burkina Faso and Mali.24 These jihads reportedly 

influenced the leader of the 1804 jihad in present day Nigeria, during which the former Hausa state 

of Gobir became the Fulani Sokoto Caliphate.25 

Many western scholars studying the Fulbe have also emphasized a distinction among Fulbe 

communities along religious and socioeconomic lines. In particular, academics have pointed to a 

correlation between adherence to Islam and the degree of urban settlement, marketization, and 

centralized governance.26 Fulbe peoples living in remote areas distant from centers of commerce 

reportedly adopted Islam later and less strictly adhered to its tenets than those who lived in more 

urban, commercial areas.27 Thus, at least historically, Islam purportedly was more prevalent among 

settled Fulani, while pastoral Fulani were more likely to ascribe to traditional religious, social, 

cultural, and legal beliefs and practices.28 The latter group will be the focus of this paper.29 

In conflict with Fulani herders today are sedentary communities, many of whom practice 

agriculture, and who are often Christian and indigenous to the land contested.30 Importantly, 

indigeneity is loosely defined in Nigeria and carries with it significant legal implications, in 

particular exclusive rights to administer land.31 Broadly, indigeneity entails belonging to a tribe 

with a clearly defined and exclusive homeland, though the definition has a complex colonial 

                                                
23 Azarya, supra note 17 at 43. 
24 Ibid. 
25 In particular, Torodbe were involved in jihads in Futa Bundu (c. 1690), Futa Jallon (c. 1770-80), and Futa Toro (c. 
1798). See John Ralph Willis, “The Torodbe Clerisy: A Social View” (1978) 12:9 J African History 195–212 at 195.  
26 Frantz, supra note 17 at 345. 
27Azarya, supra note 17 at 42; de St Croix, supra note 15 at 14; Ver Eecke, supra note 10 at 33. 
28 Azarya, supra note 17 at 42; de St Croix, supra note 15 at 14; Ver Eecke, supra note 10 at 33. 
29 Pastoral Fulbe may also be referred to as Fulbe ladde, Fulbe na’i, and mbororo’en. These are all terms that are 
used throughout the literature. They are often translated as bush Fulbe, cattle Fulbe, or pastoral Fulbe.  
30 See McDonnell, supra note 1; O’Grady, supra note 1; Max Bearak, “The Ordinary People Keeping the Peace in 
Nigeria’s Deadly Land Feuds”, The Washington Post (10 December 2018), online: 
<https://www.washingtonpost.com/news/world/wp/2018/12/10/feature/the-ordinary-people-keeping-the-peace-in-
nigerias-deadly-land-feuds/?noredirect=on&utm_term=.92eefc114a55>. Who counts as indigenous to an area is a 
highly complicated issue in Nigeria and is closely tied to colonial governance. Mamhood Mamdani has argued that 
British colonization created legal distinctions based on race and ethnicity in order to control and govern indigenous 
peoples in Africa. In so doing, it politicized ethnicity, such that only ethnic groups indigenous to an area were 
deemed to be citizens. Only indigenous citizens possessed customary rights to govern themselves – including rights 
to administer land and adjudicate internal disputes – within the colonial governance structure. See Mahmood 
Mamdani, Define and Rule: Native as Political Identity (Cambridge, Mass: Harvard University Press, 2012) at 45–
52.  
31 See generally Ijeoma Nwachukwu, “The Challenge of Local Citizenship for Human Rights in Nigeria” (2005) 
13:2 African J Intl & Comparative Law 235–261. 
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history and has been ambiguously constitutionalized.32 One’s status as an “indigene” is determined 

by state and local government processes, reportedly in ways that are often arbitrary and 

discriminatory.33 Given their mobility, pastoral communities may appear to lack a homeland, and 

some have been denied rights to land.34  

This delineation of rights on the basis of indigeneity establishes a tension and power 

imbalance in the relationships between indigenous farming communities and Fulani pastoralists, 

which historically were characterized by reciprocity.35 For example, agricultural communities 

would grant grazing access on their lands in mutually beneficial exchanges for milk to supplement 

their diets and manure to fertilize their fields.36 However, reciprocal relationships are in decline.37 

Growing human and livestock populations have facilitated greater competition over fixed areas of 

land.38 Technological innovations have reduced the reliance of agricultural communities on Fulani 

milk and manure.39 Simultaneously, settlement and income diversification have reduced Fulani 

reliance on agricultural communities.40 Today, relationships are characterized more by 

competition and conflict. 

The assumption explicitly underlying state and federal government responses to farmer-

herder violence is that mobile pastoralism is no longer a legitimate or viable livelihood, leading to 

                                                
32 Ibid at 239–42; Mamdani, supra note 30; Constitution of the Federal Republic of Nigeria, Act No. 24, Act No. 24 
(5 May 1999) at §§ 25(1), 318(1). 
33 Nwachukwu, supra note 31 at 239–42; Rethinking Nigeria’s Indigene-Settler Conflict, by Aaron Sayne, Special 
Report 311 (Washington, DC: United States Institute of Peace, 2012) at 3. 
34 See generally Wale Adebanwi, “Terror, territoriality and the struggle for indigeneity and citizenship in northern 
Nigeria” (2009) 13:4 Citizenship Studies 349–363; Chris C Ojukwu & C A Onifade, “Social Capital, Indigeneity 
and Identity Politics: The Jos Crisis in Perspective” (2010) 4:5 African J Political Science & Intl Relations 8. 
35 Hopen, supra note 17 at 151; Mwangi, supra note 6 at 163; Stenning, supra note 13 at 6; Wendy Wilson, “The 
Fulani Model of Sustainable Agriculture: Situating Fulbe Nomadism in a Systemic View of Pastoralism and 
Farming” (1995) 36/37 Nomadic Peoples 35–51 at 37. 
36 See Blench, supra note 18 at 42; Stenning, supra note 13 at 4; Wilson, supra note 17 at 37.  
37 See Ayodele O Majekodunmi, “Social Transitions in the Savannah: The Decline and Fall of Social Risk 
Management amongst Fulani in the Subhumid Zone of Nigeria” (2018) 45:3 Int J Social Economics 535–547; 
Mwangi, supra note 6; Charles Frantz, “Fulbe Continuity and Change Under Five Flags Atop West Africa: 
Territoriality, Ethnicity, Stratification and National Integration” (1981) 16:3/4 J Asian & African Studies 89–115. 
2/28/20 3:11:00 PM 
38 John Unruh, “Integration of Transhumant Pastoralism and Irrigated Agriculture in Semi-Arid East Africa” (1990) 
18:3 Human Ecology 223–246 at 224. 
39 Marie J Ducrotoy et al, “Patterns of passage into protected areas: Drivers and outcomes of Fulani immigration, 
settlement and integration into the Kachia Grazing Reserve, northwest Nigeria” (2018) 8:1 Pastoralism 1 at 3. 
40 Marie Ducrotoy, Livelihoods of Fulani pastoralists and burden of bacterial zoonoses in the Kachia grazing 
reserve, Nigeria (PhD, University of Edinburgh, 2014) [unpublished] at 220; Frantz, supra note 17 at 342; Ayodele 
O Majekodunmi et al, “Improved Productivity and Sustainable Pastoral Systems in an Era of Insecurity—Fulani 
Herds of the Southern Jos Plateau, North-Central Nigeria” (2016) 48:8 Tropical Animal Health & Production 1719–
1728 at 1725; Majekodunmi, supra note 37 at 540. 
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policies that seek the settlement of Fulani herders.41 For example, two states in Nigeria enacted 

anti-grazing laws in 2016 in an effort to mitigate the growing violence.42 Additionally, the federal 

government has adopted a national plan to transform transhumance practices into sedentary 

commercial ranching.43 Fulani herders argue that these responses are oppressive and discriminate 

against their culture.44 However, the government position is that “practices [such as pastoralism] 

violating the rights and harming the livelihoods of other groups sharing the same geographical 

space must be modified.”45 Ultimately, these perspectives reveal a tension and incompatibility 

between the ways in which the Nigerian government and Fulani communities understand the issue. 

 This thesis will explore that tension, arguing that it is the product of a fundamental conflict 

between conceptions of constitutionalism and using Aaron Mills’s theory of legality (or legal 

orders) as the framework for analysis.46 Mills’s framework posits that law is situated in, understood 

as, and constrained by broader understandings of community and governance (i.e. 

constitutionalism) that are based in and arise from a worldview – the cosmological, 

epistemological, and ontological understandings which determine how a people understands and 

participates in the world around them.47 He argues that worldviews are disclosed through creation 

stories, which vary across societies.48 As such, conceptions of law may also vary across societies, 

creating significant implications for reconciling differences and conflicts. 

First, I will describe two different conceptions of constitutionalism posited by Mills –  

liberal constitutionalism and rooted constitutionalism – summarizing the relationships he defines 

between worldview and law within each.49 With respect to the classical understanding of liberal 

constitutionalism, I will summarize Mills’s analysis through an exposition of Locke’s theory of 

political power to demonstrate its foundations in human-centric rationality.50 Mills’s conception 

of rooted constitutionalism is then juxtaposed to this liberal vision. Relying on colonial history and 

                                                
41 Stopping Nigeria’s Spiralling Farmer-Herder Violence, by International Crisis Group, 262 Africa (2018) at 10. 
42 Ibid at 8. 
43 Ibid at 23. 
44Ibid at 10. 
45 Ibid. 
46 Aaron James Mills, Miinigowiziwin: All That Has Been Given for Living Well Together. One Vision of 
Anishinaabe Constitutionalism (PhD, University of Victoria, 2019) [unpublished]; Aaron Mills, “The Lifeworlds of 
Law: On Revitalizing Indigenous Legal Orders Today” (2016) 61 McGill LJ 847–84. 
47 Mills, supra note 46 at 24. 
48 Ibid. 
49 Mills, supra note 46. 
50 Ibid at 56–66; John Locke, Second Treatise of Government, Richard H Cox, ed. (Wheeling, IL: Harlan Davidson, 
Inc., 1982). 
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the current Nigerian constitution, I will then examine the legal order of the Nigerian state and argue 

that it constitutes a version of liberal constitutionalism. Next, I will examine pastoral Fulani 

constitutionalism through the lens of Mill’s rooted constitutionalism using transcribed oral stories, 

ethnography, socio-economic studies, and ecological studies from Senegal, Mali, Burkina Faso, 

Niger, and Nigeria. Finally, following James Tully’s “Reconciliation Here on Earth”, I will then 

examine and critique the historic and current legal and policy responses to pastoralism, arguing 

that they constitute substantial violence and are fundamentally irreconcilable with Fulani 

constitutionalism.51   

In examining the Fulani legal order as rooted, we must be cognizant of the risk of adopting 

assumptions of pan-indigeneity, which fail to account for the specificity of particular peoples and 

communities with complex and diverse histories, experiences, and environments. Mills’s theory 

of rooted constitutionalism is based in Anishanaabe constitutionalism.52 In reading about historic 

and contemporary pastoral Fulbe relationships, beliefs, traditions, and practices, I identified 

elements of the rooted worldview and legal order he describes. Therefore, despite this risk, I am 

interpreting Fulani constitutionalism through the lens of Mills’s rooted constitutionalism in order 

to enhance our understanding of Fulani legality.  

Additionally, it is important to note that English literature on creation stories belonging to 

Fulani communities in Nigeria is extremely limited. Many scholars who have written about the 

Fulani in Nigeria refer to “origin” stories, by which is meant the origins of the Fulani as a distinct 

people rather than the genesis of the world. Creation stories and origins stories are not necessarily 

mutually constitutive.53 Much of the Fulbe cosmology that has been transcribed is concentrated in 

Francophone West Africa, particularly Mali and Senegal.54 The absence of creation stories among 

Fulani communities in Nigeria could reflect the influence of Islam in Nigeria, thereby potentially 

undermining the relevance of the stories examined herein.55 However, given that the Nigerian 

Fulani are purported to have originated from the Senegambia region, it is possible that the ancestors 

                                                
51 James Tully, “Reconciliation Here on Earth” in Michael Asch, John Borrows & James Tully, eds, Resurgence and 
Reconciliation: Indigenous-Settler Relations and Earth Teachings (Toronto: University of Toronto Press, 2018) 83. 
52 Mills, supra note 46. 
53 See Jan Vansina, “Comment: Traditions of Genesis” (1974) 15:2 J African History 317–322 at 317.  
54 See for example Ulli Beier, The Origin of Life and Death: African Creation Myths (London: Heinemann 
Educational Books Ltd, 1969); Amadou Hampate Ba, Kaidara, translated by Daniel Whitman (Washington, D.C.: 
Three Continents Press, 1988); Amadou Hampate Ba & G Dieterlen, Koumen: Texte Initiatique des Pasteurs Peul 
(Paris: Mouton, 1961). 
55 See Stephen Belcher, Epic Traditions of Africa (Bloomington: Indiana University Press, 1999). 
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of today’s Fulani communities in Nigeria would have held some version of the stories 

transcribed.56 However, I also recognize that stories are not universally held, understood, or 

interpreted by peoples who identify as belonging to the same community.57 

With this project, I am engaging in the exercise of possibility, inquiring into another way 

of thinking about the relationships between the Nigerian state and Fulani herders. The policies, 

projects, and perspectives of the past do not appear to be working. Violence has been occurring 

for decades and is reaching new, terrifying heights. The status quo is unsustainable, and it is 

necessary to consider the issue from an alternative perspective. This requires that I set aside my 

own liberal worldview. I do not propose that the analysis I offer here is or ever was a Fulani legal 

order. Rather, my use of Mills’s rooted constitutionalism serves as a starting point for recognizing 

that there are deep, foundational differences between the state and the communities it regulates, 

affecting the success of the government’s efforts to reduce the violence. Ultimately, my goal is to 

demonstrate that there are alternatives and that those possibilities should be explored – ideally by 

Fulani communities on their own terms – before and as a necessary condition to reform. 

  

                                                
56 See A M Katibi & A O Ahmad, “Northernism in Northern Nigerian Literature” in Literature, Integration and 
Harmony in Northern Nigeria (Malete: Kwara State University Press, 2017) 29. 
57 See Hester Lessard, Rebecca Johnson & Jeremy Webber, “Stories, Communities, and Their Contested Meanings” 
in Hester Lessard, Rebecca Johnson & Jeremy Webber, eds, Storied Communities: Narratives of Contact and 
Arrival in Constituting Political Community (Vancouver: UBC Press, 2011) 5. 
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CHAPTER ONE. CONFLICTING CONCEPTIONS OF CONSTITUTIONALISM 
 

Law does not exist in isolation, disconnected and independent from society.58 Rather, it sits 

within the larger normative frameworks of the societies in which it operates.59 Therefore, diverse 

societies construct legal orders which differ in form and function. Moreover, different legal orders 

may co-exist within a larger political community or state (i.e. legal pluralism). In such cases, the 

interaction between legal orders often centers on the ways in which members of a minority 

community can express their identity – who they are and how they choose to live – within the 

larger political community.60 Often, this interaction is shaped by the more powerful legal order, 

such that certain concepts belonging to the dominant legal order – like the purpose of political 

community and form of law – are taken as given.61 The minority community is then defined by 

shared race, ethnicity, religion, or culture, which amount to normative differences that can be 

accommodated within the dominant legal order.62 The problem with this way of conceiving of 

legal difference is that it inevitably leads to difficulty in identifying both the criteria that constitute 

identity and those who legitimately qualify as possessing it.63 In Nigeria, normative difference is 

accommodated within the legal order as ethnicity and indigeneity. Legal force was given to an 

identity construct that was not clearly defined.64 This has enabled groups holding political power 

                                                
58 For example, critical reflection is grounded in language and practices that are not universal. See James Tully, 
Public Philosophy in a New Key (Cambridge: Cambridge University Press, 2008) at 22. Webber examines how 
cultural understandings influenced the debate surrounding laïcité and the hijab in Quebec in “Multiculturalism and 
the Limits of Toleration” in Andre Lapierre, Patricia Smart & Pierre Savard, eds, Language, Culture and Values in 
Canada at the Dawn of the 21st Century (Ottawa: Carleton University Press, 1996) 269.  
59 Clifford Geertz, Local Knowledge: Further Essays in Interpretive Anthropology, 3d ed (New York: Basic Books, 
2000). 
60 See for the range of potential forms this interaction can take, Will Kymlicka, The Rights of Minority Cultures 
(Oxford: Oxford University Press, 1995). From this perspective, culture provides people with the context within 
which they make meaningful choices about how to lead their lives, demonstrating a range of legitimate possibilities 
for how to lead a good life. See Avishai Margalit & Joseph Raz, “National Self-Determination” in Will Kymlicka, 
ed, The Rights of Minority Cultures (Oxford: Oxford University Press, 1995) 79. 
61 See Gordon Christie, “Culture, Self-determination and Colonialism: Issues around the Revitalization of 
Indigenous Legal Traditions” (2007) 6:1 Indigenous LJ 13–29 at 17; Mills, supra note 46 at 3. 
62 Vernon Van Dyke, “The Individual, the State, and Ethnic Communities in Political Theory” in Will Kymlicka, ed, 
The Rights of Minority Cultures (Oxford: Oxford University Press, 1995) 31 at 32. 
63 Christie, supra note 61 at 21. This is in part because, as Webber argues, cultures are dynamic, evolving, and open. 
Webber, supra note 58 at 98. Therefore, identity is also dynamic, evolving, and open. Mills argues that these 
delineated qualities which purportedly constitute indigenous identity miss the story of who a people are and who 
they came to be, which is what allows for the content and form of identity to change. Aaron Mills, “Rooted 
Constitutionalism: Growing Political Community” in Michael Asch, John Borrows & James Tully, eds, Resurgence 
and Reconciliation: Indigenous-Settler Relations and Earth Teachings (Toronto: University of Toronto Press, 2018) 
133 at 154. 
64 Nwachukwu, supra note 31 at 239–42. 
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to deny the status – and thereby the rights and entitlements – of some according to their own 

purposes, thereby facilitating conflict.65  

Given these issues, recognizing legal difference requires a reconfiguration of how one 

conceives of that difference.66 Aaron Mills argues that legal difference arises from distinct 

worldviews, which Redfield defines as “an outlook upon the universe that is characteristic of a 

people” and “differs from culture, ethos, mode of thought, and national character.”67 A worldview 

determines the way a person sees themselves in relation to the rest of the world, and this perception 

is situated in and constituted by the language, relationships, and activities of the person’s 

community.68 The result is “a whole mode of consciousness” conditioning a person’s experience 

of the world and how it appears to them. 69 Therefore, if a worldview is “a unified … field of 

thought, values, and action”, then law is only comprehensible within the broader worldview 

through which people literally make sense.70  

Mills argues that a worldview is made accessible through narrative, specifically through 

creation stories.71 Narratives in general are a mode by which human beings process and understand 

the world around them.72 According to Mills, creation stories in particular disclose the 

                                                
65 See Nwachukwu, supra note 31; Jeremiah O Arowosegbe, “Citizenship and Resource Competition in Nigeria” 
(2016) 26:1 Anthropological Forum 54–73; Adebanwi, supra note 34. 
66 Ibid.Mills, supra note 63 at 154. 
67 Robert Redfield, “The Primitive Worldview” (1952) 96 Proceedings of the American Philosophical Society 30–36 
at 30. See Mills, supra note 46 at 24–25. 
68 A Irving Hallowell, “Ojibwa Ontology, Behaviour, and World View” in Jennifer S H Brown & Susan Elaine 
Gray, eds, Contributions to Ojibwe Studies: Essays, 1934-1972 (Lincoln: University of Nebraska Press, 1976) 535 at 
535. 
69 Michael Gilsenan, “Myth and the History of African Religion” in TO Ranger & IN Kimambo, eds, The Historical 
Study of African Religion with Special Reference ot East and Central Africa (London: Heinemann Educational 
Books Ltd, 1972) at 53. 
70  Hallowell, supra note 68 at 536; Jeremy Webber, “Legal Pluralism and Human Agency” (2006) 44:1 Osgoode 
Hall LJ 167–98; Geertz, supra note 59; Mills, supra note 46 at 24–25. As will be detailed below, Mills defines the 
relationships between worldview and law that condition what law is. 
71 Mills, supra note 46 at 24–25; Mills, supra note 46 at 39. 
72 Somers argued that “narrative is an ontological condition of social life.” Through narrativity we come to know, 
understand and make sense of the social world and constitute our social identities. “The Narrative Constitution of 
Identity: A Relational and Network Approach” (1994) 23:5 Theory & Society 605–649 at 606. Similarly, Meretoja 
wrote that narrative is “an ontological category that characterizes the human way of being in the world, that is, 
something constitutive of human experience.” “Narrative and Human Existence: Ontology, Epistemology, and 
Ethics” (2014) 45:1 New Literary History 89–109 at 89. Jeremy Bruner argued that narrative is one of two forms of 
cognitive functioning. We understand ourselves and relationships to others through experience. Stories help us to 
make sense of experiences (with others and with the world around us) by explaining a sequence of events in 
conjunction with our emotions, beliefs, and thoughts. Narratives also help to constitute ourselves in relation to others 
by rationalizing behavior in the context of community norms. They connect the individual and experience to the 
community. Elinor Ochs & Lisa Capps, “Narrating the Self” (1996) 25 Annual Rev Anthropology 19 at 26. 
Storytelling in general has community-building functions, such as building consensus, a common culture of shared 
understandings, and ethics. Richard Delgado, “Storytelling for Oppositionists and Others: A Plea for Narrative” 
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cosmological, epistemological, and ontological contexts through which people understand 

themselves and their relationships to others.73 Essentially, they explain the order of the world in 

which a people live.74 According to Lessard et al, “[i]n choosing events, and describing who acted 

in those events, [stories] implicitly define the members of … society; they tell us who counted, 

who belongs.”75 In other words, creation stories describe what it means within a community’s 

worldview to be a person worthy of respect and recognition by others.76 This, Mills argues, informs 

a community’s understanding of freedom, which he defines as “the state of being that obtains when 

one’s personhood is respected….”77 Freedom defines the relationship between persons and 

community and thereby the purpose of individual persons coming together to belong in 

community.78 Because different societies have different creation stories, and thereby different 

worldviews, they may also have different understandings of what personhood, freedom, and 

community mean.79  

Mills delineates a set of relationships between worldview and law that specify how a 

community’s understandings of personhood, freedom, and community both give rise to and limit 

their understandings of law.80 He argues that a community’s worldview conditions the 

constitutional order of the community, which then determines the legal processes and institutions 

through which the community makes law, thus further conditioning the law itself.81 More 

specifically, if a worldview shapes understandings of personhood, freedom, and community, then 

                                                
(1989) 87:8 Michigan L Rev 2411–441 at 2414. Narratives about origins establish and confirm a shared vision of 
community by positioning people in relation to each other, and, when we tell stories, we use a community’s 
language – a repertoire of codes, genres, lexicons, and grammars. Elinor Ochs & Lisa Capps, “Narrating the Self” 
(1996) 25 Annual Rev Anthropology 19–43 at 28. Further, stories help us understand community norms by 
establishing what is conventional and making sense of deviations. See, Gilsenan, supra note 69 at 50. Finally, 
Mircea Eliade writes that, “one understands what one is … and how that came about because the myths” tell one 
how. Mircea Eliade, “Cosmogonic Myth and ‘Sacred History’” in Alan Dundes, ed, Sacred Narrative: Readings in 
the Theory of Myth (Berkeley: University of California Press, 1984) 137 at 140–41. 
73 In other words, creation stories describe the origins of the world, who or what exists within it, what knowledge is 
and how its acquired. Mills, supra note 46 at 68. 
74 Mills, supra note 62 at 68. 
75 Lessard, Johnson & Webber, supra note 57 at 11. 
76 Mills, supra note 46 at 68. 
77 Ibid at 84. 
78 Ibid at 43–44. 
79 Ibid at 48. 
80 Ibid at 40–48. 
81 It is important to note that these relationships do not create single, fixed conceptions of constitutional orders, legal 
processes and institutions, and law. Rather, they provide a range of possibility. Because a worldview establishes a 
conception of personhood, community, and freedom, the possibilities for how we conceive of and manifest 
constitutions, legal institutions and procedures, and law are all constrained by the set of possibilities that reflect the 
conceptions of personhood, community, and freedom. Ibid at 43–47. 
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it explains how and why persons organize into community.82 In other words, it sets out the logic 

and structure through which persons comes together to practice governance in order to effectuate 

their understanding of freedom.83 This, according to Mills, is constitutionalism. 

Because a community practices governance for a specific purpose (i.e. to bring about its 

conception of freedom), the legal processes and institutions by which is creates, adopts, interprets, 

modifies, and invalidates law must be consistent with that purpose.84 Similarly, the possibilities 

for legal institutions and processes constrain the possible conceptions of law.85 Mills writes that 

the purpose of law is to “coordinate social interaction” given and with respect to a community’s 

conception of freedom.86 Specifically, law determines the range of possible actions “by 

empowering particular forms of normative interaction … with force.87 Which particular forms of 

[normative interaction] and what kind of force transforms a general normative claim into a 

specifically legal one varies across legalities.”88 Mills’s account of legal difference is far more 

foundational than differences in the content of law. Rather, it is a difference in the concept of law 

arising from distinct conceptions of constitutionalism and worldviews.89 

I. Traditional Conception of Liberal Constitutionalism 
 
 The words “constitution”, “constitutionalism”, and “constitutional order” evoke a 

particular notion, image, or even object. That notion, usually expressed as a written document, 

establishes a representative government whose power is distributed into distinct legislative, 

executive, and judicial branches and under whose law citizens possess equal rights and duties.90 

More generally, we may think of a constitution as facilitating the exercise of political power in 

accordance with a general system of principles, rules, and procedures.91 This notion of 

constitutionalism is often associated with the state, most notably the (single) nation-state, as well 

                                                
82 Ibid at 42–43.  
83 Ibid at 44. 
84 Ibid at 45–46. 
85 Ibid at 38. 
86 Ibid at 46–47. 
87 Ibid. 
88 Ibid. 
89 Ibid. 
90 James Tully, Strange Multiplicity (Cambridge: Cambridge University Press, 1995) at 58–98. 
91 James Tully, “The Unfreedom of the Moderns in Relation to their Ideals of Constitutionalism and Democracy” 
(2003) 65:2 Modern L Rev 204–228 at 205. 
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as with democracy.92 Further, the language associated with this conception of constitutionalism 

implies that it is neutral, objective, and universal.93  

Although there are notably distinct branches of thought within this type of 

constitutionalism, this thesis will refer to it broadly as liberal constitutionalism. In so doing, it 

assumes that these other articulations are based in the same underlying worldview.94 Mills 

describes the liberal worldview very generally, preferring not to focus on any one of its many 

versions.95 His purpose in doing so is “to tell a story so general and minimalist, that all liberals 

might agree that while it isn’t their story, it necessarily underlies the story they would prefer to 

tell.”96 His account holds that individual autonomy, negative liberty, and contractarianism are the 

necessary, but not sufficient, conditions for creating a liberal community.97  

Given Mills’s articulation of the liberal creation story in a general form, this thesis will 

examine his description of liberal constitutionalism through an analysis of Locke’s state of nature 

narrative. The purpose is to demonstrate the ways in which a particular story about the order of the 

world, and the conceptions of personhood, freedom, and community that it implied, facilitated a 

traditional liberal theory of constitutionalism.98 This particular story was chosen because Locke’s 

work was based in and wove together the arguments of earlier theorists (such as Hobbes’s state of 

nature and the natural freedom tradition) while establishing the groundwork for later constitutional 

theory (particularly Montesquieu’s Spirit of the Laws and Hamilton, Madison, and Jay in the 

Federalist Papers).99  

                                                
92 Though this is changing in complex ways to reflect the existence of multiple nations, shifting underlying 
conceptions of liberal constitutionalism in the process. 
93 Tully, supra note 58 at 20. However, the existence of other understandings of political community demonstrates 
that it is not the only form of constitutionalism. 
94 Mills, supra note 46 at 49–50. 
95 Ibid. 
96 Ibid at 50. 
97 Ibid. Mills recognizes that different non-classical liberals (specifically Charles Taylor, Jeremy Webber, and 
relational autonomy theorists) have influenced the discussion on negative liberty. However, he argues that while 
each of these positions attempts to rehabilitate individual autonomy and negative liberty, they still take them as 
necessary. Further, he notes that while many liberals critique contractarianism by taking political community as 
given, Mills argues that contractarian liberalism is the only form of liberal constitutionalism which offers any 
attempt to deal with the existence of indigenous peoples as unique constitutional communities. Ibid at 50–55. 
98 As defined in Two Treatises of Government and other works on human nature and epistemology, such as the 
Essays on the Law of Nature and Essays Concerning Human Understanding which “fill in some of the detailed 
thinking on the concept of law and nature” omitted in Two Treatises on Government. See, John Yolton, John Locke 
and the Way of Ideas (Oxford: Oxford University Press, 1956). Other versions of this story have been told by 
Thomas Hobbes, John Locke, Jean-Jacques Rousseau, and Immanuel Kant. 
99 See  Tully, supra note 90 at 81. There was an existing natural freedom tradition which held that people are 
naturally free in the sense of not being subject to the will of another (such that political subjection must be based on 
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A. Locke’s State of Nature 
1. The Rise of the Autonomous Person 

 
 In Locke’s Second Treatise of Government, he tells a story about a stage of human 

existence defined by the absence of political authority which he calls the state of nature. 

Seemingly, the state of nature is a device used to identify the purpose and extent of political 

authority through its absence. Locke imbues his description of the state of nature with his theories 

of epistemology and natural law, articulates a theory of political power, and sets out a vision of 

the origins of the world as “given … to the children of men.”100 Drawing on the Abrahamic creation 

story, he writes that God created humanity and gave to it the earth “for the support and comfort 

their being” such that all other beings were made for mankind’s uses.101 This superior position of 

humans arises from the unique capacity to reason.102 

 Locke was not the first to emphasize the importance of reason to human being. For 

example, in the thirteenth century, Thomas Aquinas delineated a theory of human ontology in 

which he argued that the ability to reason is a defining characteristic of human nature.103 This 

notion had implications for how law was conceived of and understood. First, it held that God had 

established a body of eternal law which governed the nature of the universe.104 Second, natural 

law consisted of the tenets of eternal law that governed beings in possession of reason (i.e. 

humans).105 Natural law could be identified and known through Biblical revelation as interpreted 

by the Catholic Church, or it could be discovered within oneself through the application of the 

reason.106 However, there was greater emphasis on divine revelation over rational discovery as the 

                                                
consent, contract, or agreement). However, in this tradition, that freedom was non-political. Locke argued that 
political power was held by the individual, that sovereignty was vested in the people, and this was a major 
innovation. See James Tully, “Locke” in M Golie & J Burns, eds, The Cambridge History of Political Thought 
1450-1700 (Cambridge: Cambridge University Press, 1991) 616 at 622. 
100 Locke, supra note 50 at § 25.  
101 As such, plants and animals were deemed “the inferior ranks of creatures.” See Ibid at §§ 26-27. 
102 John Locke, An Essay Concerning Human Understanding (Kitchener: Batoche Books, 2001) at § 1.  
103 Specifically, Aquinas argued that human persons possess three sets of dispositions. Two of these types of 
dispositions are shared with other beings. The third set, consisting of the innate curiosity to understand and know, 
was deemed to be unique to human beings. Anthony J Lisska, “Natural Law and Roman Catholic Tradition: The 
Importance of Philosophical Realism” (2012) 71:4 American J Economics & Sociology 745–86 at 758–59. 
104 Ibid at 765–66. 
105 John Goyette, Mark Latkovic & Richard Myers, St. Thomas Aquinas and the Natural Law Tradition 
(Washington, DC: Catholic University Press, 2012) at xv.   
106 Brian Tamanaha, On Rule of Law: History, Politics, Theory (Cambridge: Cambridge University Press, 2004) at 
39. 
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means of knowing natural law.107 Thus, the Church was the leading authority on and determined 

the content of natural law.108 

 The Reformation challenged this authority, facilitating the belief that everything, including 

natural law, was within the grasp of human understanding.109 This belief was made possible by 

two ideas. First, Enlightenment thinkers challenged the very concept of knowledge. It had 

previously been believed that knowledge was innate within.110 Locke countered this theory, 

arguing that knowledge arises from sense perception and is developed through reason and 

argument.111 Though the particulars of his epistemology are challenged, the notion that knowledge 

was not inherent in every human being facilitated the idea that “a man can attain knowledge of the 

law of nature ‘by himself and without the help of another, if he makes proper use of faculties he is 

endowed with by nature’.”112 Rather than rely on conceptions of natural law imposed by those who 

claimed to have an innate or divinely revealed knowledge of God’s eternal law, the average 

individual could pursue a variety of paths within their own reasoned interpretation of God’s law.113 

Second, Enlightenment philosophers believed that human nature was universal, such that 

natural law could be known through the application of reason to the study of that universal human 

nature.114 Consistent with this belief, Locke argued that the existence of human beings’ unique 

capacities clearly demonstrated a divinely intended purpose for humanity which must be consistent 

with human nature.115 As such, the law that governs human behavior is tied to our unique nature 

as human beings. By examining human nature – using our natural capacity to reason – it would be 

possible to identify the content of natural law.116  

Locke then set about identifying the features of human nature that gave rise to those 

norms.117 Specifically, he determined that the innate ability to reason enables human beings to 

                                                
107 This purportedly was the necessary result of man’s original sin, which had obscured their capacity to discover 
natural law through reason. Goyette, Latkovic & Myers, supra note 105 at xv. 
108 Tamanaha, supra note 106 at 39. 
109 Ibid. 
110 See generally, Yolton, supra note 98. See also, Shannon C Stimson, The American Revolution in the Law 
(Princeton: Princeton University Press, 2014) at 42–43. 
111 Erick Mack, John Locke (New York: Continuum, 2009) at 32. 
112 Ibid. 
113 Stimson, supra note 110 at 42. 
114 Tamanaha, supra note 106 at 39. 
115 Erick Mack, supra note 111 at 28. 
116 Tamanaha, supra note 106 at 39–40. 
117 Erick Mack, supra note 111 at 35. 
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reflect on their individual desires and choose their own ends for themselves.118 In essence, human 

beings by their nature are autonomous, possessing the ability to govern their own thoughts and 

form their own goals.119 This construction of human nature facilitates the proposition that each 

individual is naturally free.120 Liberty – the ability to realize and make actionable a persons’ 

thoughts and goals – is necessary to the integrity of human nature.121 Thus, Mills argues that the 

liberal worldview espouses “a foundational belief in the inviolability of autonomous persons.”122  

Further, if all men possess autonomy, such that it is in the nature of all humans and thereby 

universal, then there is a second feature of human nature. All men are morally equal.123 If each 

individual has the ability to pursue his own ends, then each person’s autonomy is equally valued 

such that “there cannot be supposed any such subordination” among them.124 Thus, there is a 

natural law limitation on one’s own sphere of action. According to Locke, “[t]he freedom then of 

men, and liberty of acting to his own will, is grounded on his having reason, which is able to 

instruct him in that law he is to govern himself by, and make him know how far he is left to the 

freedom of his own will.”125 In other words, freedom consists in a tension between liberty and 

equality, and it is rationality which enables humans beings to navigate that tension and know the 

natural limits of his liberty.126 

 Therefore, the state of nature is “a state of perfect freedom to order [one’s] actions, and 

dispose of [one’s] possessions and persons as they think fit, within the bounds of the law of nature, 

without asking leave, or depending on the will of any other man.”127 Given that all men possess 

this liberty, then “being all equal and independent, no one ought to harm another in his life, health, 

liberty, or possession.”128 The problem, Locke wrote, is how to ensure the balance between liberty 

                                                
118 First, Locke argued that it is human nature to seek pleasure and avoid pain and that this provides the rationale for 
why human beings seek certain ends and avoid others. Further, human beings have the capacity to evaluate and 
decide what will give them the most pleasure and when. Ibid at 37. 
119 Mills, supra note 46 at 56–57. 
120 Locke, supra note 50 at § 4. 
121 This definition of liberty comes from Mills, supra note 46 at 57. Additionally, Jean-Jacques Rousseau wrote that 
“[t]o renounce one’s liberty is to renounce one’s essence as a human being.” The Social Contract and the First and 
Second Discourses (New Haven: Yale University Press, 2002) at 159. 
122 Mills, supra note 46 at 57. 
123 Locke, supra note 50 at § 4. It is important to note that Locke’s own notion of equality was limited. The means 
by which Locke, and liberalism in general, excluded individuals from their purportedly universal theory of human 
nature will be explored in the following chapter. 
124 Locke, supra note 102 at § 6; Mills, supra note 46 at 57.  
125 Locke, supra note 50 at § 63. 
126 Mills, supra note 46 at 56–57. 
127 Locke, supra note 50 at § 4. 
128 Ibid at § 6. 
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and equality in the state of nature.129 Absent political authority, every person must be allowed to 

protect their own liberty and punish others for violations of it.130 However, Locke held that the 

punishment necessary to protect and vindicate one’s liberty would be ineffective due to bias and 

partiality.131 In Mills’s words, some individuals may attempt to increase their own autonomy “at 

the expense of others.”132 Therefore, “nothing but confusion and disorder will follow.”133 In other 

words, the state of nature creates uncertainty about the extent to which natural rights to liberty will 

be respected, and this uncertainty leads to chaos.134 

Therefore, the uncertainty found in the state of nature encourages human beings to leave 

the state of nature by joining into society with others.135 Thus, the very purpose of belonging to a 

community is to sustain the autonomy of all members given their equal capacity for it.136 They do 

so by “agreeing together mutually to enter into one community, and make one body politic.”137 

Given that all men are free, equal, and autonomous, they must consent to the reduction of their 

freedom and delegation of the power to enforce their liberty to a third party.138 In consenting to 

form a community, each individual becomes bound by the will of the majority in the exercise of 

political authority.139 This is the social contract by which political community is constituted.140  

2. Dis-embedded from the Earth 
 

Finally, there is one more important point to make clear about the liberal conception of 

personhood. Because personhood inheres in rationality and autonomy – traits which are unique to 

humans – persons are limited to humanity.141 This has crucial implications for the relationship 

                                                
129 Ibid at § 21. 
130 According to Locke, the reason is that “in that state of perfect equality, where naturally there is no superiority or 
jurisdiction of one over another, what any may do in prosecution of that law, everyone must needs have a right to 
do.” Ibid at §§ 7-8. 
131 Ibid at § 13. 
132 Mills, supra note 46 at 57. 
133 Locke, supra note 50 at § 13. 
134 Mills, supra note 46 at 197. 
135 Locke, supra note 50 at § 123. 
136 Mills, supra note 46 at 56–57. 
137 Locke, supra note 50 at § 14. 
138 Locke wrote that “[t]he only way whereby any one divests himself of his natural liberty, and puts on the bonds of 
civil society is by agreeing with other men to join and unite into a community for their comfortable, safe, and 
peaceable living amongst one another, in a secure enjoyment of their properties, and a greater security against any, 
that are not of it.” Ibid at § 95. See also, Mills, supra note 46 at 59. 
139 Locke, supra note 50 at §§ 97-98. 
140 Mills, supra note 46 at 59. 
141 Ibid at 57. 
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between human beings and the earth.142 Locke’s creation story relates that God gave the earth to 

human beings for their benefit.143 Thus, “there must … be a means to appropriate [the earth] in 

some way or other, before they can be of any use, or at all beneficial to any particular man.”144 

Though the earth was given to humanity in common, “every man has a property in his own person” 

such that “the labour of his body, and the work of his hands, … are properly his.”145 Removal of 

land, plants, or animals from the state of nature conferred exclusive property rights over them.146 

In other words, the earth and all other non-human living beings appear to be extractable objects of 

human ownership not deserving of equal respect, rights, and duties.147 According to both Aaron 

Mills and James Tully, this story facilitates a relationship between human beings and the earth in 

which human beings are independent from and dominate over the earth, an issue which will be 

explored more fully in the final chapter.148 

B. Constitutionalism within Locke’s Worldview 
 
 It is from within this story, and others like it, that the traditional conception of a constitution 

has arisen.149 In essence, the narrative demonstrates that liberal political community has a specific 

purpose: the equal protection of individual autonomy (i.e. justice).150 Mills argues that this purpose 

shapes the form that a community (i.e. its “structure”) takes and the reasoning behind that 

particular form (i.e. its “logic”).151 If “the liberty principle requires that each person have a say, 

and equality requires that what each says demonstrates the same value for the autonomy of all”, 

then logically belonging must arise by consent through the negotiation of “diverse community 

members [sharing] their respective views [and settling] on the terms” to which all can agree.152 In 

                                                
142 Ibid at 198–200; Tully, supra note 51 at 90–96. 
143 Locke, supra note 50 at § 34. 
144 Ibid at § 26. 
145 Ibid at § 27. 
146 Specifically, he argued that “God gave the world to men in common; but since he gave it them for their benefit, 
and the great conveniences of life they were able to draw from it, it cannot be supposed he meant it should always 
remain common and uncultivated. He gave it to the use of the industrious and rational, (and labour was to be his title 
to it;).” Ibid at § 34. 
147 See generally, Tully, supra note 51. 
148 Ibid at 89–90; Mills, supra note 46 at 197. 
149 See for example, Immanuel Kant, Perpetual Peace and Other Essays on Politics, History, and Morals 
(Indianapolis: Hackett Publishing Co., 1983) at 74. 
150 See  Locke, supra note 50 at § 124; Mills, supra note 46 at 57. See also, John Rawls, A Theory of Justice 
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other words, a liberal worldview constitutes community through a social contract taking the “form 

of offer, acceptance, and internal correspondence.”153  

The social contract arises from a corresponding set of moments in which each member 

offers to the others to form a political community given a set of conditions.154 Each of the others 

then accepts the terms of the offer, thereby generating the consent of all to form the community.155 

Crucially, this exchange consists in direct reciprocity between offer and acceptance, such that each 

member within the political community is bound to the other under the terms agreed upon.156 If 

one individual infringes on the liberty of the other, the offending party owes relief directly to the 

victim.157 By virtue of agreement, members of the political community then become citizens, 

possessing obligations and benefits under the terms of the contract which define the relationships 

between members or structure the political community.158 Thus, according to Mills, “liberal 

political community is a standing agreement between community members” which “provisionally 

[settles] the question of how community members belong to one another.”159  

To effectuate a conception of freedom in which all persons possess equal capacity to pursue 

their own ends, the liberal constitutional order defines the authority which the people commit to, 

and thereby limit, the scope of their own liberty and the authority of the government.160 Locke 

wrote that “freedom of men under government is, to have standing rule to live by, common to 

everyone of that society …; liberty to follow [one’s] own will in all things, where the rules 

prescribe not, and not to be subject to the inconstant, unwritten, unknown, and arbitrary will of 

another man.”161 Two important notions follow. First, the government, through the exercise of its 

vested legislative authority, delineates a private sphere of action within which individuals may 

pursue their own goals, thoughts, and actions without interference, as well as a public sphere of 
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interaction within which individuals are obligated to act or not act in certain ways.162 Second, 

certainty over the boundaries of the private space and legitimate content of the public space is 

determined by rules promulgated by government within the scope of the authority consented to.163 

These rules are designed to prevent arbitrary encroachments on individual liberty by others and by 

the state.164 They delineate obligations within the public space of the community, while preserving 

a private space within which members can pursue their own ends.165  

Further, belonging is assigned on the basis of citizenship, an “abstract and merely stipulated 

quality of belonging the state ascribes to its members.”166 If all members in a political community 

possess morally equal liberty, then every individual citizen is entitled to equal treatment within the 

political community.167 As such, deprivation of individual liberty based on race, sex, religion, or 

ability is an arbitrary violation.168 Given this foundational equality, the public sphere 

(theoretically) remains neutral, such that cultural identity (theoretically) may be freely expressed 

in the private sphere.169  

C. Institutions and Procedures of Government 
 

If the purpose of political community is to facilitate justice, it follows then that the 

institutional features of government must be consistent with and bring about that purpose.170 
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Therefore, the organizing goal of liberal constitutionalism leads to the specific institutions and 

procedures of government – such as representative government, democracy, and individuals rights 

protections – delineated in and synonymous with modern constitutions.171 Although alternatives 

are possible, the range of possible conceptions and constructions of government institutions and 

processes that facilitate a restrained government organized to protect individual freedoms is 

necessarily limited.172  

One common feature of the liberal legal tradition is a representative system of government.173 

Immanuel Kant argued that, in a direct democracy, each citizen is both the legislator and executor 

of his own will with the enforcement power of the state behind it.174 Thus, to limit the power of 

government, it is considered necessary for citizens be represented by others.175 A representative 

democracy then reflects two features of the liberal constitutional order – consent and limited 

government authority. 

Another key institutional feature of liberal constitutionalism is the separation of government 

authorities into different branches.176 In his initial conception of government, Locke called for the 

separation of two spheres of power: legislative and executive.177 He reasoned that “it may be too 

great a temptation to human frailty, apt to grasp at power for the same persons, who have the power 

of making laws, to also have the power to execute them” such that those in power could exempt 

themselves from execution of the laws to their own advantage.178 Montesquieu similarly called for 

the separation of power: “When the legislative and executive powers are united in the same person 

… or body, there can be no liberty, because apprehensions may arise lest the same monarch or 

senate should enact tyrannical laws, to execute them in a tyrannical manner.”179 However, 

Montesquieu went a step farther by subdividing executive authority into: (1) the authority to make 

war, negotiate with other nations, and establish public security (now generally known as executive 

powers); and (2) the authority to punish criminals and decide disputes between individuals (now 
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generally belonging to a separate judiciary).180 The establishment of a separate, judicial institution 

is, in form, a means to prevent arbitrary infringements on individual liberty, and, in function, a 

means to redress such infringements. 

These examples demonstrate that the institutions and procedures through which liberal 

governance is practiced are consistent with and constrained by the understanding, purpose, and 

form of governance.181 So too, the concept of law is consistent with and constrained by those same 

understandings.182 In other words, there is a logical consistency throughout a legality that shapes 

its form and function.183 Crucially, that logical consistency determines the state’s understanding 

of its relationship to citizens and its role in relationships between citizens. It thereby frames the 

response to tension, disputes, and violent conflict between community members. In subsequent 

chapters, this thesis will argue that the Nigerian state is an example of liberal constitutionalism. 

As such, the Nigerian state understands its role in society as the protector and enforcer of its 

citizens’ equal autonomy, influencing its attempts to accommodate Nigeria’s multiple legalities, 

as well as its response to farmer-herder violence.184 

D. Law 
 

Liberal constitutionalism is organized by and through rules. According to Mills, law in a 

liberal legal order is conceived of “as rules.”185 Although Mills recognizes that every type of legal 

process and institution produces a unique form of law, he argues that “in each case, law is 

paradigmatically expressed as rules.”186 Law, he says, “must have the abstract and generalized 

form of rules” to be consistent with the logic and purpose of liberal political community. The 

reason is that, if law were expressed in a concrete or particularized form, it would risk imposing 

on the negative liberty of some by articulating a condition not agreed to by all.187  
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 Further, rules are intimately connected to the idea of rights. According to Mills, “where the 

freedom of persons is at stake … rules take the unique form of rights” which “represent interests 

to which persons are entitled.”188 Regardless of the source of these entitlements, “in all cases, a 

right gives effect to the notion” that a person has given up some of her autonomy to belong in the 

political community.189 Because “all autonomous persons … are rights-bearers, all share equally 

in the culture of reciprocal demand.”190 In other words, all are equally duty-holders, such that if 

any one person infringes upon the liberty of another, the law provides a cause of action against the 

infringing party and a remedy that inures to the injured.191   

 Crucially, law expressed as rules, rights, and duties implies objectivity, neutrality, and 

universality. If all human beings are persons by virtue of their natural ability to reason, then it 

appears as if human nature is universal.192 Therefore, the rights and duties that follow from human 

nature also appear to be universal. However, Mills’s analysis of liberal constitutionalism 

demonstrates that the universality of human nature is itself a story.193 Recognition of this is crucial 

because “[a]ll stories are narrated – told from someone’s perspective” and are “told to and for 

someone.”194 They are subjective and subjunctive.195 Therefore, the liberal constitutional order on 

which that story is built is also subjective and subjunctive. 

II. An Alternative: Rooted Constitutionalism 
 
 Mills’s construction of liberal constitutionalism demonstrates that law is storied and 

contingent. It arises from within a legal tradition, constitutional order, and worldview.196 It is only 

by conceiving of persons as uniquely capable of forming political community due to their innate 

possession of autonomy that liberal constitutionalism organizes society through the clear 

delineation of rights and obligations to which those persons have consented.197 Thus, if persons 

are understood in a radically different way, then constitutionalism, legal processes and institutions, 

and law may also appear to be radically different. While laying out his framework for 
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understanding legality, Aaron Mills describes the legality of his own Anishanaabe community and 

contrasts it to the liberal legality of the Canadian state.198 In so doing, he positions Anishanaabe 

legality within a broader framework capable of including other, often indigenous, legal orders.199 

He calls this legal order rooted (as in literally rooted in the earth).200 Further, he holds that there 

are elements of legality that all rooted societies share.201 Many of these elements – such as 

interdependence and mutual aid – appear among Fulani communities, which will be discussed in 

Chapter Three. 

A. Rooted Worldview 
 

As discussed above, Mills posits that creation stories explain the order of the world in 

which a people live.202 For rooted peoples, this order is given by a creator.203 Consistent with this 

order, each being in creation is uniquely gifted to fill some role within it.204 Although Mills’s 

account is specific to Anishanaabe creationism, he writes that, within every indigenous explanation 

of creation he knows there is a firm appreciation of giftedness as the basis of cosmic order.205 

Further, Mills suspects that every indigenous society has a creation story or stories that explain 

this cosmic order of giftedness.206  

According to Mills, rooted creation stories describe a world in which all beings possess 

unique gifts.207 These gifts are given by a Creator, and each has a purpose within the cosmic 

order.208 This purpose is often understood as sacred law.209 If each being’s gift confers a purpose, 

then it is necessary to know and use one’s gifts in order to fulfill that purpose.210 Since no being is 

completely gifted, then to use one’s gifts necessarily means sharing gifts with other beings in 

creation.211 The manifestation of sacred law on earth – when non-human beings know and share 
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their gifts – is natural law.212 For human beings, knowing and using their gifts entails learning how 

to care for the natural environment by respectfully and responsibly engaging with land, plant, and 

animal life.213 From the cosmic order of gifts, Mills argues that rooted peoples “draw out a general 

ethos of giftedness in [their daily] lives” by sharing their gifts, including labor, material items, and 

food.214  In other words, they follow the natural law. 

There is an important parallel to liberal constitutionalism here. Based on Locke’s telling of 

the liberal creation story, both worldviews are based in an eternal or sacred law of a creator.215 The 

manifestation of that eternal or sacred law on Earth is natural law.216 However, there is a crucial 

difference. Liberal natural law is human-centric. Nature is chaotic and disordered, and natural law 

can only be known by humans through the exercise of their rationality and inquiry into their own 

nature.217 By contrast, rooted natural law is earth-centric, and nature is ordered.218 All beings, 

including those associated with nature, know and follow this order.219 Further, humans can only 

know it by observing, listening to, interacting with, and inquiring into the nature of others.220 Thus, 

a cosmological sense of giftedness facilitates an ontology of interdependence and an epistemology 

based in and drawn from the earth.221 These cosmological, epistemological, and ontological 

understandings inform how rooted peoples conceive of persons and their relationships to other 

beings.222  

1. Interdependent Persons 
 

To understand how multiple persons come together as community, it is first necessary to 

comprehend what it means to be a person. For rooted societies, a conception of persons begins 

with the cosmological belief in giftedness, which facilitates the recognition that all beings in 

creation are interdependent.223 Mills writes that, because all beings have unique gifts, each being 
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needs or will need gifts it does not have.224 Therefore, individual persons are incomplete without 

their relationships to others.225 These relationships may include plant, animal, elemental, and 

spiritual beings, each of which possess and are able to share gifts.226 Thus, personhood inheres in 

the possession of gifts and capacity to share them.227  

This has implications for how one understands freedom. Mills defines freedom as “the state 

of being that obtains when one’s personhood is respected.”228 If, in a rooted society, personhood 

exists in the capacity to give and receive gifts, then, to respect another’s personhood, freedom must 

facilitate that capacity to give.229 As such, a rooted conception of freedom necessarily entails the 

existence of an other with whom one gives and receives gifts.230 Mills argues that this freedom is 

created and maintained through the exercise of grace and equality.231  

Grace, in contrast to liberty, entails the sacrifice of giving gifts to and humility of receiving 

gifts from others, recognizing that “the demands of others serve to set [one] free.”232 Within rooted 

freedom is the awareness that, where one shares with others, one will never be in need.233 Freedom 

then exists when one is free from need.234 It is only through receiving gifts from others that one 

can achieve the absence of need, and it is only by giving gifts to others that a person can receive 

gifts.235 Therefore, freedom is only experienced with and in relation to other beings.236 Embedded 

within sacrifice and humility is respect for one another.237 Accord to Mills, that respect facilitates 

the recognition that all contributions are equally valuable regardless of their extent or size.238 

Equality then does not mean that all individuals give and take gifts of the same amount or value.239 

Rather, it requires a person to give and accept in proportion to their own gifts and needs.240 
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Crucially, Mills argues that conceiving of freedom as arising from the exercise of grace, 

rather than liberty, does not negate or constrain the capacity for individual free choice.241 Rather, 

free choice exists within and is vitally important to rooted freedom.242 Giving must be practiced 

and developed, which inherently entails an element of choice as to how to share one’s gifts.243 

Rather than conceiving of gifting through the concept of non-interference implicit in liberal liberty, 

free choice regarding others entails responsibility.244 Experiencing a sense of responsibility to 

support another is not interference; rather it offers the option of assistance, which can be freely 

accepted or rejected (i.e. chosen).245 

2. Embedded in the Earth 
 

Finally, it is important to understand the implications of a rooted constitutional order for 

human relationships to the earth. In particular, human beings are embedded within and dependent 

on their relationships to the earth and other non-human beings.246 They are co-equal with one 

another, deserving of respect and gratitude. As such, the earth is a member of the political 

community. Without the earth, rooted constitutionalism is unable to function.247  

B. Rooted Constitutionalism 
 
Understanding oneself as being gifted and free only with and through the sharing of one’s 

gifts with others, facilitates an understanding of belonging through gift sharing.248 In other words, 

the reason that people come together to form community is to share their gifts. Thus, belonging is 

“active and contingent”; one belongs to a community only to the extent that one participates in the 

sharing of gifts with others.249 The logic by which community is organized then in a rooted 

worldview is mutual aid.250 For Mills’s rooted community, this logic is reflected in a dual form. A 

person can reach out to another with a gift, which is received with gratitude and responded to with 

reciprocity; or one can reach out to another by presenting a need, which is received with a sense 
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of responsibility and responded to with reciprocity.251 Crucially, reciprocity need not be direct or 

immediate.252 Rather, it is circular.253  

If mutual aid is the logic of a rooted constitutional order, then Mills argues that kinship is 

the constitutional structure through which that logic is organized and practiced.254 Kinship 

delineates relationships between members of the community and through which community 

members present and receive gifts and needs.255 Specific roles frame how gratitude and 

responsibility manifest in reciprocity.256 In other words, a kinship role shapes what a reciprocal 

gift might look like – what type of response might be acceptable – which will vary depending on 

the role.257  

C. Legal Institutions and Processes  
 
While the purpose of liberal constitutionalism is to facilitate justice, rooted 

constitutionalism seeks to facilitate harmony, the communication and interaction of gifts and 

needs.258 According to Mills, harmony is a necessary condition to rooted freedom.259 A person is 

only able to engage in relationships with others – to give and receive gifts with others and thereby 

be free of one’s needs – if they are connected to those others.260 Thus, “the goal of community is 

to sustain (and where necessary, to restore) relationships that support” connections between 

members.261 

Further, if constitutionalism is the collective practice of governance in pursuit of freedom, 

then legal traditions are the processes and institutions with which a society practices governance. 

If governance takes the form of mutual aid within specific relationships requiring the appropriate 

response to the presentation of a gift or a need, then rooted legal traditions must facilitate members’ 
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capacity to make these determinations.262 Thus, rooted legal processes and institutions have two, 

often overlapping, functions. They both develop and train members’ capacity to exercise legal 

judgement and help members use that judgement in particular circumstances.263 Because legal 

judgement is embedded in specific relationships, legal reasoning is holistic, requiring 

consideration of aspects of one’s being beyond the mind.264 If legal reasoning is holistic, then “its 

legal judgement output is holistic too.”265 In other words, processes of legal judgement may be 

embedded within what would appear to be markers of culture (e.g. stories, music, ceremonies, 

initiation rites).266 Therefore, “the practice of … law is the practice of everyday living.”267 

D. Law & Force 
 
Given its embeddedness within everyday living, law within a rooted worldview looks very 

different from the settled, clearly identifiable, and determinate rules within the liberal legal order. 

In fact, Mills argues that “rooted law doesn’t find its ultimate expression as rules (much less as 

rights), at all.”268 Rather, law refers to “a particular form of judgment about how to exercise 

responsibilities in relational (and specifically, kinship) categories.”269 Thus, it places a significant 

emphasis on individual agency.270 That agency is guided by the worldview and logic of mutual 

aid, which is taught and guided by legal traditions.271 Importantly, reasonable people might 

disagree about what form responsibility should take in a specific situation or how to perform it.272 

Therefore, Mills argues that constitutional logic of mutual aid requires substantial self-governance, 

(i.e. that interdependent persons govern themselves effectively).273 Further, because persons are 

highly interdependent, self-governance is also simultaneously community governance.274 
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This legal order also leads to an expression of force – the enforcement of rooted law – that 

is quite different from that of a traditional state-based legal order.275 While persons in a liberal 

community confer on the state the authority to enforce law by coercive force, rooted legal 

enforcement – consisting of both authority to exercise and ensure compliance to – is persuasive.276 

In other words, those who follow a particular authority figure are able to leave the community or 

retract their support, and those who are in a position of authority seek to persuade community 

members to accept and choose to follow.277 Thus, expressions of governance and enforcement look 

quite different. 

III. Conclusion 
 

Ultimately, the traditional liberal articulation of legality misses a fundamental point. In 

being grounded on a narrative about human nature, it fails to recognizes that it is, in fact, based 

in a worldview.278 More specifically, it is based in one of many possible worldviews, and as 

such, it produces one understanding and form of constitutionalism. It merely appears to be 

universal through the lens of its worldview. However, it is not constitutive of the concept of 

constitutionalism itself. Rather, what Mills means by constitutionalism is the way in which 

societies organize themselves as political communities. “Stripped to its bare essentials 

constitutionalism means nothing more than persons practicing governance together (which 

entails a notion of community) to secure their freedom.”279 In other words, constitutionalism is 

the framework through which a political community expresses and practices its worldview.280 It 

“reflects an understanding of what a person is and what a community is, and pursues a vision of 

freedom determined by these understandings for its members.”281  

A constitution then isn’t merely the set of institutions, procedures, and processes that 

establish government. Rather, these institutional features serve a purpose and attempt to effectuate 

a certain outcome, a way of living together in society as determined by the constitutional order.282 
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Viewed in this way, constitutionalism is the logic and structure through which a society constitutes 

its political community as conceived of through a worldview.283 Such a conception facilitates other 

understandings of constitutionalism. Crucially, from the awareness of these other conceptions of 

constitutionalism arises implications for compatibility between them. In particular, Mills argues 

that translation of law between legalities which do not share a similar worldview or constitutional 

order – whether through assimilation, legal pluralism, or hybridity – creates the danger that one 

will be translated into the other.284 Such a translation, taken out of the worldview and logic which 

gives law its meaning, may lead to a fundamental distortion of the translated legality.285 This, 

ultimately, is the danger of Nigeria’s approach to farmer-herder violence.   
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CHAPTER TWO. COLONIALISM AND THE LIBERAL CONSTITUTIONAL ORDER IN NIGERIA  
 

 Promulgated in 1999, the Nigerian constitution is in every sense a modern, liberal 

constitution. It is an example of the ubiquitous constitutional form characteristic of statehood and 

governance throughout the globe. It creates a representative government in which the political 

power of the people has been vested; delineates restrictions on the scope of that government’s 

authority over the people; establishes separate branches of government, each with generally 

distinct but occasionally overlapping sets of authority; and provides for the protection of delineated 

individual rights.286 Additionally, consistent with legally plural models for the recognition of 

cultural diversity within the state, it recognizes ethnic and religious identity through its federalist 

structure and customary court system.287 

It is also, in no small part, a product of European influence. The creation story embedded 

in the Nigerian constitution has its origins in the Enlightenment and was disseminated through 

colonialism. As a modern constitution, it reflects the propositions and characteristics of a legal 

tradition which grew out of the intellectual, religious, and cultural upheaval of the 

Enlightenment.288 This upheaval told a story about the origins of the world and of human nature 

as rationally autonomous and universal. From this story arose a theory of constitutionalism and 

law as universal.289 Confronted with communities possessing different constitutional orders, 

European states then sought to reconcile that difference to the purportedly universal legal order 

they imposed on indigenous peoples.290 As will be examined below, this entailed complex 

processes of exclusion based in and rationalized by the liberal creation story. 

I. The Liberal Worldview in Nigeria 
 

Liberalism and its underlying state of nature narrative, as developed over centuries by 

Locke and others, is complexly connected to European colonial expansion.291 The narrative – and 
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the understandings of personhood and community it provided – became the basis from which 

European powers framed their claims over the New World.292 For example, James Tully has 

argued that Locke’s Two Treatises of Government presented a perspective of human history 

characterized by stages of development which helped to facilitate claims to indigenous land.293 

Along this timeline, indigenous peoples fell within the first stage, constituting the earliest members 

of humanity.294 Hence, the now famous phrase, “In the beginning, all the world was America.”295 

This first stage of development paralleled the state of nature.296 According to Tully, 

indigenous peoples were characterized within Locke’s framework as governing themselves 

through the individual and ad hoc application of natural law, such that there had been no delegation 

of power to a representative government.297 Further, land was unowned, such that indigenous 

peoples were “commonly without any fixed property in the ground.”298 Therefore, Locke argued 

that indigenous peoples were not subject to the protections afforded European nations under 

international law.299 To take their land for productive use was not only sanctioned by natural law, 

it was mandated.300 

Such a narrative found expression in the principle of terra nullius, with which European 

states, and the English in particular, laid claim to indigenous land as against other European 

nations.301 Since, within Locke’s conception of natural rights and private property, “the right to 

unclaimed land was precisely a natural right, any attempt to prevent it from being exercised, by 

vicious aboriginals, constituted a violation of natural law.”302 From this perspective then, lands 
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could be claimed if they were unoccupied by any person or were occupied in a manner inconsistent 

with European notions of property.303 

Additionally, Uday Singh Mehta detailed the ways in which liberalism developed strategies 

by which Europeans excluded groups of people from membership in political community despite 

its purported universality. The basis for these exclusions were mental capacities and cultural 

habits.304 Mehta noted that within Locke’s theory, “political inclusion is contingent on a … 

capacity to reason.”305 The exercise of political authority requires consent; consent requires 

knowledge of natural law; and knowledge of natural law requires reason.306 Crucially, the exercise 

of reason was not actually universal, but qualified.307 Certain groups of people, Locke argued, did 

not possess the capacity to exercise reason and so could not express consent.308 Children in 

particular were temporarily without this capacity, which had to be developed and honed by 

education.309 Therefore, by characterizing indigenous peoples as within a lower stage of human 

development, they could be viewed as children to whom rationality needed to be taught. 

Further, Locke characterized cultural custom as nothing more than the settled “habits of 

thinking in understanding”, an automatic response to stimulus arising from sustained engagement 

with one’s society.310 These ideas found expression in English colonial characterizations of 

indigenous legal systems, which were deemed customary law. If custom is nothing more than 

habits of thinking, then by characterizing indigenous law as custom–ary law Europeans implied 

that indigenous legal systems consisted of mere habit rather than rational or reasoned law.311 

Further, Locke argued that it was possible to change cultural customs by education and training in 

the exercise of reason.312 Therefore, early colonial efforts attempted to educate and civilize 
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indigenous peoples, particularly through the imposition of civil law.313 Following violent rebellion 

in India, British strategy shifted to indirect rule, which set about managing difference under the 

appearance of cultural protection.314  

In these ways, the state of nature narrative was carried forth into the British protectorate 

over Nigeria, as evidenced by Frederick Lugard’s description of the Nigeria colonial 

administration in The Dual Mandate in British Tropical Africa. The former governor’s discussion 

of indirect rule in Africa projects a state-of-nature narrative onto the continent, which he described 

as a “great blank space” on the map filled with “warlike tribes” and “savagery.”315 In describing 

indigenous peoples, he divided them into two races reflecting different stages of development.316 

One of these racial categories was considered to be biologically, culturally, and racially closer to 

Europeans, while the other was considered to be closer to the state of nature.317 The latter Lugard 

characterized as “happy, thriftless, excitable … lacking in self-control, discipline, and 

foresight.”318 Essentially, he characterized indigenous peoples as unreasonable, irrational, or 

immature such that it was the “task of civilization to … inculcate in the natives a sense of 

responsibility, of liberty, and of justice.”319  

The means by which European nations claimed land evidences a tension in 

characterizations of indigenous peoples and conceptions of political community. While denying 

indigenous capacity to give consent, Europeans simultaneously sought that consent in order to 

legitimize their land claims as against one another. During early European colonization of Africa, 

colonial practice consisted of commercial trading agreements between indigenous peoples and 

trading companies.320 However, the Berlin Conference, which was “aimed at the extension of 

benefits of civilisation to the natives”, introduced the contractarian notion that indigenous peoples 

must give consent to be occupied by European powers.321 In practice such consent often was 
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merely implied by a lack of demonstrated aggression or resistance to European claims, perhaps 

rationalized by capacity justifications.322 Thus, while the practice was theoretically based in a 

contractarian conception of political community, it continued to treat indigenous peoples as 

existing in a lower stage of development and requiring the beneficial guidance of European 

administration. 

The colonial imposition of the liberal worldview continued into the era of independence, 

as European authorities conditioned that independence on the acceptance of liberal 

constitutions.323 Since the end of the protectorate, there have been four constitutionally organized 

republican governments, punctuated by periods of military dictatorship.324 The constitution today 

is a modified reiteration of the 1979 constitution and modeled substantially on the U.S. 

constitution.325 

The extent to which Enlightenment scholarship influenced the U.S. constitution (and by 

extension the Nigerian constitution) is the subject of much debate.326 What scholars who contest 

this influence really dispute is its impact on the structure and content of the constitution – the 

specific institutions it constructed, powers it delineated, and rights it protected. However, Locke’s 

primary contribution was to establish the foundations for a new idea of political community by 
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offering an innovative way of conceiving of political power, sovereignty, and government.327 Thus 

“Locke’s thought may be understood as an epistemological framework within which Americans 

established the logic of their legal and jurisprudential innovations” resulting in a new conception 

of the law and of freedom.328 In other words, Locke and other Enlightenment philosophers 

constructed the worldview which provided the foundations for the U.S. constitution. Ultimately, 

through both the practices of colonization and the importation of a model of government, the 

political community created by the Nigerian constitution is also based in this worldview. 

II. The Constitutional Order in Nigeria 
 

Given Nigeria’s colonial history, it is arguable that its constitutional order is not and cannot 

be a social contract. The fundamental tenet of social contract is consent.329 Each individual must 

agree to give up their liberty if their autonomy, and thereby their very personhood, are to be 

respected.330 If independence was conditioned upon acceptance of a liberal constitutional order, 

then it would appear that the Nigerian constitutional order arose from coercion rather than consent 

post-independence.331 Similarly, the 1999 constitution arose from a transition from military rule.332 

Its provisions were deliberated over by a committee, seeming to provide for the negotiation 

required to agree to form a single political community; however, that committee was appointed by 

an authoritarian dictator.333 Thus, “We the People… having firmly and solemnly resolved: to live 

in unity and harmony as one indivisible, indissoluble, Sovereign Nation” seems to lack 

legitimacy.334  

Despite this critical failure, the Nigerian state is organized and operates as if there were 

consent. In essence, consent is assumed to have occurred.335 Its preamble projects an image of its 

promulgation as the execution of a social contract, with individuals coming together as a 

community (“We the People”) to establish a government.336 Additionally, it acknowledges that the 

Nigerian people are vested with sovereignty and delegate authority implied by that sovereignty to 
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the government.337 In other words, each citizen is assumed to have agreed to forgo their natural 

liberty over their own persons and property to the state in exchange for its protection.338 To that 

end, it delineates a set of institutional features to secure individual dignity and restrain state power 

from encroaching on the private sphere.339  

However, a key obstacle to the liberal constitutional order in Nigeria has been the diversity 

of its people, specifically their ethnic and religious diversity.340 The traditional liberal 

constitutional order separates the public sphere from the private sphere.341 The former operates as 

a “neutral ground for individuals to stand as equals in the distribution of rights, privileges, and 

power without regard to social particularity.”342 The problem with such a neutral public space is 

that it assumes (1) groups are discrete, internally united, and fixed and (2) equal bargaining power 

in the distribution of rights and duties.343 These assumptions did not hold true in Nigeria. In early 

constitutional arrangements, majority ethnic groups captured the public space to the detriment of 

minority groups, leading to the repeated collapse of Nigeria’s constitutional order.344 

As such, Nigeria has attempted to accommodate diversity through alternative 

arrangements.345 The primary means by which it has recognized group identity historically has 

been through federalism.346 In 1967, twelve states were created from four regions dominated by 
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ethnic majority groups. Over twenty years, that number was increased by military decrees to thirty-

six states.347 The purpose of that greater subdivision was “to meet the demands of subnational 

groups for greater autonomy” thereby promoting more equal recognition of minority groups within 

the state.348 These arrangements survive today. Additionally, Nigeria employs revenue and power 

sharing arrangements and a federal policy requiring a balance of ethnic representation within the 

executive branch of the federal government to accommodate ethnic difference.349 Such formal 

accommodations seek to facilitate minority access to representation and power within the public 

sphere with which to obtain more equal distributions of rights and privileges.  

These arrangements demonstrate that the Nigerian constitution structures membership 

within the political community through citizenship. Citizenship delineates the rights to which an 

individual is entitled on the basis of membership in the political community.350 In Nigeria, that 

membership is tied in complex ways to indigeneity and homeland.351 According to Nwachukwu, 

“one’s local state ([which is] ethnically defined), … the particular community from which one’s 

ancestors are believed to descend or originate[,] is the determining factor in the distribution of 

entitlements, resources and rights.”352 Thus, how one defines and determines membership in a 

political community determines access to rights. 

At the national level, the constitution provides that “every person born in Nigeria before 

the date of independence, either of whose parents or any of whose grandparents belongs or 

belonged to a community indigenous to Nigeria” is a citizen of Nigeria by birth.353 It also provides 

for citizenship by registration or nationalization.354 Thus, all persons born, naturalized, or 

registered as citizens in Nigeria possess national citizenship promising equal rights at the national 
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level.355 However, the concept of state-of-origin has had complex and significant implications for 

participation in and access to rights.356 

National citizenship by birth is based in ancestral belonging to a community indigenous to 

Nigeria, which then raises the issue of who belongs and the meaning of belonging.357 The 

constitution does not define indigeneity.358 As a result, state and local authorities have significant 

discretion in determinations of indigenous status.359 Generally, it is understood in terms of one’s 

state-of-origin.360 In other words, every person born in Nigeria is indigenous to one, and only one, 

state.361 Therefore, “Nigerian citizens lack indigenous status (read effective citizenship) outside of 

their ‘state of origin,’ the state ascribed to the person on the sole basis of ethno-genetic 

antecedents.”362 As a result, individuals who cannot trace their descent to a community indigenous 

to Nigeria; who reside in communities outside of their state of origin; or who belong to an ethnic 

group not accepted as indigenous to a state may be considered settlers.363 They effectively may 

not qualify as citizens possessing equal rights or access to benefits in the state in which they reside. 

One of these rights is access to land.364  

The conception of political community as indigenous citizenship, though indigenous in 

name, is not necessarily indigenous in substance. Mamhood Mamdani has detailed the ways in 

which the British colonial administration constructed ethnic and indigenous identity and gave legal 

effect to it by assigning rights on the basis of that identity.365 Under the protectorate, defined ethnic 

communities were identified with a specific homeland.366 Those who were “indigenous” to a 

homeland were entitled to customary rights to govern themselves.367 These rights included the 
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administration of land use.368 Thus, customary land tenure then came to be organized as exclusive 

communal title to land assigned on the basis of indigeneity.  

This arrangement created a serious tension applicable to the conflict between Fulani 

herders and agricultural communities.369 In areas where violence is prevalent, such as Jos Plateau, 

many sedentary communities are considered to be indigenous to the area.370 By contrast, Fulani 

herders are deemed settlers.371 As a result, they do not possess the same rights to access land as 

those who qualify as indigenous.372 Ultimately, then the liberal constitutional order constituting 

the Nigerian state is part and parcel of the conflict between Fulani herders and farming 

communities. If political community is organized to facilitate the equal liberty of all citizens, then 

citizens’ rights and duties in the public sphere must be delineated on some equal basis. However, 

attempts to accommodate ethnic difference have facilitated the unequal distribution of rights and 

benefits.373 The things with which ethnic identity is defined – blood quantum, lineage, or homeland 

– are fluid, such that there may be reasonable disagreement over the characteristics that comprise 

that identity.374 They therefore have been inadequate to identify, understand, and adequately 

recognize difference.375  

III. Legal Traditions 
 

From this constitutional order, there arise legal institutions and processes that facilitate the 

purpose of liberal political community: justice.376 For example, in addition to delegating the 

powers of government vertically into federal and state governments, the Nigerian constitution 

separates the authority of both the federal and state governments horizontally into three branches 

of government.377 This separation of the powers of government into distinct branches with limited 

scope of authority is a means to prevent arbitrary infringements of individual liberty.378 
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Additionally, Nigeria is a representative democracy, an institutional arrangement actualizing 

consent and limited government authority.379 Citizens are represented in the federal government 

through the legislative branch.380 

Further, the constitution provides for a judicial branch whose purpose is to vindicate 

infringements on individual rights.381 This court system includes customary and Sharia courts, 

which have been inserted into an otherwise liberal legal tradition in an attempt to account for 

normative difference within Nigeria. Although distinct from state courts, they are intended to serve 

the same fundamental purpose. In other words, these customary and Islamic courts need to be 

logically consistent with liberal governance. Therefore, the constitution limits the application of 

customary and Islamic law to formal civil proceedings involving issues of personal law.382 In so 

doing, these customary and Islamic legalities are deemed to be badges of culture. Within the 

context of their personal lives, individuals entering the public sphere may choose (i.e. exercise 

their autonomy) to be bound by additional, culturally contingent restrictions on that autonomy. 

These badges of culture constitute “conceptions of the good”, culturally determined ideas and 

objectives for how to live a good life.383  

Not all citizens within the state have agreed to be bound by specific bodies of customary 

and Islamic law under the terms of the social contract, such that the public sphere must remain 

neutral.384 Thus, the government takes care in its authorization and use of these cultural markers 

within the public sphere.385 For example, the Nigerian constitution contains a supremacy clause, 

amounting to a repugnancy clause in the application of customary and Islamic law, thereby 
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invalidating any rules, decisions, customs, or norms inconsistent with the constitution.386 

Crucially, Nigerian courts evaluate this issue in light of constitutionally guaranteed individual civil 

and political rights.387 For example, section 42(1) of the constitution protects against 

discrimination on the basis of belonging to a particular community or ethnic group, and courts 

have invalidated communities’ customary law on this basis.388 Thus, while the Nigerian 

constitution appears to account for the possibility of legal difference, it does so only within the 

constitutional logic of liberalism.  

IV. Law  
 

That law is conceived of as rules in the Nigerian constitutional order is clear. Federal and 

state legislatures pass bills which become laws to which the citizens are subject.389 The executive 

branch has the authority to issue regulations.390 Courts make decisions to which the parties are 

bound and, as a common law tradition, from which rules are developed and applied in future 

cases.391 Crucially, citizens are entitled to the protection of rights preserving their liberty, of which 

both citizens and state are duty-holders.392  

The Nigerian constitution establishes fourteen “Fundamental Rights”, including the rights 

to life, dignity of human person, and personal liberty.393 These rights are framed as claims which 

their holders possess against the state, which itself possesses a corresponding duty not to interfere 

arbitrarily with those rights in ways delineated by the constitution. Each constitutional provision 

establishes the conditions under which such rights may be modified or extinguished. Thus, the 

constitution establishes the boundaries within which citizens can justifiably act, and citizens are 

on notice of these limitations. As such, they have the “liberty to follow [their] own will in all 

things, where the rules prescribe not, and not to be subject to the inconstant, unwritten, unknown, 

and arbitrary will of” the Nigerian state.394 Further, the constitution provides the mechanism by 

which citizens whose rights are violated may seek redress and remedy for the breach.395 Thus, the 
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constitution’s chapter on fundamental rights limits government power and serves to protect 

citizens’ liberty from arbitrary interference, consistent with the liberal constitutional order. 

V. Conclusion 
 

 The Nigerian state is a political community constituted by a liberal constitutional order. 

Through complex processes of colonialism, the creation story underlying that constitutional order 

was introduced.396 That story posited that Nigerian peoples consisted of autonomous individuals 

in need of European assistance to develop the rationality by which to consent to leave the state of 

nature and form political community.397 Although colonialism arguably precludes the primary 

mechanism by which liberal political community is constituted – consent – it is evident in both the 

text of the 1999 constitution, as well as the persistence of the government it establishes, that such 

consent is presumed to have occurred. The purpose of that community is to facilitate the equal 

exercise of citizens’ liberty.398 However, given substantial diversity within Nigeria, attempts to 

delineate rights and duties to citizens on an equal basis have resulted in constructions of citizenship 

which deny rights to certain groups.399 As a result, the Nigeria constitutional order contributes to 

the violence between farmers and Fulani herders. 

  

 

 

  

                                                
396 Locke, supra note 102 at 58–98; Mehta, supra note 168 at 59–64; Lugard, supra note 315. 
397 Mills, supra note 63 at 58–98; Mehta, supra note 168 at 59–64. 
398 Constitution of the Federal Republic of Nigeria, supra note 32 at § 14(1). 
399 Nwauche, supra note 382. 
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CHAPTER THREE: ROOTED CONSTITUTIONALISM AND FULANI HERDERS  
 

 According to western literature, Fulani legality appears to be intimately related to 

pulaaku.400 Marguerite Dupire, writing about the Wodaabe in Niger, described pulaaku as a 

distinctive behavior, a way of being Fulani.401 Similarly, Stenning described it as “the Fulani way”, 

consisting of general rules for right conduct among Wodaabe communities in northeastern 

Nigeria.402 Riesman went further, referring to pulaaku as a moral or social code for a Jelgobe 

community in Burkina Faso.403 De St. Croix, writing about Gwandu communities in northern 

Nigeria, also referred to pulaaku as a code, one which deals with “morals and manners” regulating 

conduct in dealings between people.404 He wrote that, while it is common to all Fulbe, distinct 

communities interpret it differently.405 Ver Eecke, writing from the Adamawa region of Nigeria, 

stated that pulaaku embodied the Fulani worldview, constituting Fulani culture.406 Still others have 

argued that the concept and its use vary across Fulbe communities, but it is often associated with 

knowledge, cattle, language, and freedom.407  

 The literature describes pulaaku as imposing or requiring self-control. Specifically, a 

person is expected to master their needs in public due to the harsh demands of pastoralism and the 

physical environment.408 Often, the survival and growth of a herd requires that herders’ needs be 

                                                
400 Descriptions and definitions by a few foundational scholars in particular appear to have influenced much of the 
scholarship produced since the mid-twentieth century. See Anneke Breedveld & Mirjam De Bruijn, “L’image des 
Fulbe. Analyse critique de la construction du concept de pulaaku” (1996) 36:144 cea 791–821 at 792. 
401 For a summary of Dupire, see Ibid at 795–96. It should be noted that the Wodaabe now consider themselves to be 
a distinct group from the Fulani, who they view as having lost their Fulani-ness (presumably because of the 
influence of Islam). See Kristin Loftsdottir, The Bush Is Sweet: Identity, Power and Development among WoDaaBe 
Fulani in Niger (Uppsala: Nordiska Afrikainstitutet, 2008) at 93. 
402 Stenning, supra note 13 at 55. 
403 Paul Riesman, Freedom in Fulani Social Life (Chicago: University of Chicago Press, 1977) at 132. 
404 de St Croix, supra note 15 at 16. 
405 Ibid. 
406 Catherine Ver Eecke, “Sub-national Fulbe Identity in Nigeria? Responses to Political Change in Post-
independence Times” in Paul Kazuhisa Eguchi & Victor Azarya, eds, Unity and Diversity of a People: The Search 
for Fulbe Identity Senri Ethnological Studies 35 (Osaka: National Museum of Ethnology, 1993) at 141. 
407 Rene Dognin, “Sur Trois Ressorts du Comportement Peul” in Théodore Monod, ed, Pastoralism in Tropical 
Africa: Studies Presented and Discussed at the XIIIth International African Seminar, Niamey, December 1972 
African Ethnographic Studies of the 20th Century (Oxon: Oxford University Press for the International African 
Institute, 1975) 298 at 299. 
408 See, for example, Riesman, supra note 403 at 129, 158; Loftsdottir, supra note 401 at 94; Catherine Ver Eecke, 
“Pulaaku: An Empowering Symbol among the Pastoral Fulbe People of Nigeria” in Gidado M Tahir, ed, Education 
and Pastoralism in Nigeria (Zaria: Ahmadu Bello University Press, 1991) 7. 



 49 

subjugated to those of the herd itself.409 According to the literature, there are many constituent 

elements of pulaaku which facilitate the exercise of self-control to bring about correct behavior. 

 One of these elements is semteende, defined in various ways by authors studying different 

communities. Among the Wodaabe in northeastern Nigeria, Stenning defined semteende as 

modesty or reserve, which prescribes correct conduct in personal relations in any given situation 

within a community to which a man belongs.410 Reisman, writing about the Jelgobe in Burkina 

Faso, emphasized the importance of shame.411 According to his definition, a person feeling 

semteende has done or is at risk of doing a shameful thing and falling short of acceptable 

behavior.412  

Ver Eecke posited that there are two meanings associated with semteende in Adamawa, 

referring both to the possession of personal characteristics (shyness, reserve, or possession of a 

sense of shame, humility, and self-composure), as well as guidelines or rules for behavior in social 

interactions.413 She argues that possession of the quality semteende enables one to obey the rules 

of semteende.414 Further, she identified two sets of rules for two distinct forms of social interaction: 

private and public.415 Among close relatives and when at home, a person may be less reserved and 

is more freely able to express their needs.416 However, in public one is expected to express restraint 

and hide one’s feelings.417 According to this interpretation of semteende, rules prohibit the loss of 

control over one’s emotions or basic human needs in public.418 Semteende fosters socially 

acceptable behavior through the risk of experiencing shame for rule violations.419  

Another element of pulaaku is munyal. This has been described as patience, fortitude, and 

endurance.420 According to Ver Eecke, it is this quality that enables one to “withstand the harsh 

                                                
409 For example, being with cattle in a lightning storm to prevent them from running away in fear or enduring the 
loneliness of solitary migration to graze the animals. Riesman, supra note 403 at 159. 
410 This conduct included deference to seniors, avoidance of certain categories of kin in certain circumstances, and 
cooperation with men of one’s own age. Stenning, supra note 13 at 58. 
411 Riesman, supra note 403 at 129–39. 
412 Ibid. 
413 Ver Eecke, supra note 10 at 50–56. 
414 Ibid. 
415 Ibid at 53. 
416 Riesman, supra note 403 at 129–39. 
417 Ibid. 
418 Ibid at 129. 
419 Ver Eecke, supra note 10 at 50–56. 
420 Stenning, supra note 13 at 59; Loftsdottir, supra note 401 at 96; Victor Azarya, Paul Kazuhisa Eguchi & 
Catherine Ver Eecke, “Introduction” in Paul Kazuhisa Eguchi & Victor Azarya, eds, Unity and Diversity of a 
People: The Search for Fulbe Identity Senri Ethnological Studies No. 35 (Osaka: National Museum of Ethnology, 
1993) 4 at 3. 
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demands of semteende.”421 When a person is faced with a potentially shameful situation, he or she 

must exercise munyal and “suffer in silence.”422 This attitude, she argues, is grounded in the 

challenges of a pastoral way of life in the bush.423 Alternatively, Loftsdottir, writing about the 

Wodaabe in Niger, described munyal as being patient with others, not expressing dissatisfaction 

to avoid confrontation, and not exposing one’s feelings.424 A third component of pulaaku 

addressed in the literature is hakkiilo, defined as care, forethought, and common sense.425 

According to Stenning, hakkiilo would entail behaviors like inspecting cattle before putting them 

out to pasture or lighting the corral fire to keep disease-ridden mosquitos away from cattle.426 

Ver Eecke suggests that there are a number of other elements or qualities associated with 

pulaaku. These include endam (kindness or charity), chahu (generosity), goongaaku (truthfulness, 

being responsible and trustworthy, keeping promises), ngainaaka (herdsmanship, adhering to 

pastoral way of life and cosmology), ngoru (bravery), and ndimaaku (freedom).427 She defines 

endam as reciprocating or responding to semteende.428 It involves having compassion for and 

offering charity to those in need, and its purpose is to promote harmony and unity.429 Although it 

is associated with kinship, endam also extends beyond familial boundaries and may be expressed 

to those outside kinship categories.430 Chahu is related to endam, which encourages kindness 

towards people through generosity and giving.431 Within this concept, Ver Eecke states, there is a 

condemnation of materialism, such that a Pullo is expected to share excess wealth.432 

These descriptions of pulaaku suggest that Fulani legality is expressed as a detailed legal 

code consisting of rules for conduct that are enforced through shame. However, it is possible that 

these concepts were interpreted and filtered through a western, liberal lens such that it influenced 

the authors’ understandings and expositions of pulaaku. In so doing, they may have misunderstood 

Fulbe legality. In attempting to identify the Fulbe legal order, the authors may have focused on 

                                                
421 Ver Eecke, supra note 10 at 57–58. 
422 Ibid. 
423 Ibid. 
424 Loftsdottir, supra note 401 at 96. 
425 Stenning, supra note 13 at 56; Loftsdottir, supra note 401 at 96. 
426 Stenning, supra note 13 at 56. 
427 Ver Eecke, supra note 10 at 58–64. 
428 Ibid at 60–61. 
429 Ibid. 
430 Ibid. 
431 Ibid at 61–62. 
432 Ibid. 
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elements that looked familiar to them and narrowed that legal order into one aspect of legality: 

law. In so doing, the literature may artificially limit Fulani legality. 

For example, in defining pulaaku as rules or a code of conduct, the literature suggests that 

for every situation there is a determinate outcome, regardless of the context surrounding that 

situation. It implies the certainty and efficiency of a western legal code. Further, it delineates social 

space between private and public, much like a liberal legal order. The exposition of specific rules 

for engaging in the public sphere implies that the expression of one’s feelings or needs constitutes 

an imposition on or interference with others in the public space. This characterization implies the 

importance of maintaining public neutrality and that there is more freedom to exercise one’s 

autonomy in the private sphere.  

 Ver Ecke seems to recognize that there are additional aspects of pulaaku that do not fit 

into this model of western legality. However, she does not fully explain their relationship to other 

elements of pulaaku or provide a theory as to how these pieces form a coherent whole. When 

viewed through an alternative lens, it is possible that that these elements may be far more important 

to Fulbe legality than suggested by the literature. In this chapter, I will suggest an alternative 

approach to understanding pulaaku, one which places greater emphasis on concepts of endam and 

chahu using Aaron Mills’s rooted constitutionalism as the framework for understanding.    

I. Viewing Fulani Legality through a Rooted Lens 
 
A. Worldview 
 

The notion that creation is premised on giftedness is not unique to indigenous peoples in 

North America. It also is evident in the relationships to land of many indigenous peoples in Africa. 

Ndlodvu-Gatsheni and Tafira noted that “[in] the African juridical and cosmological purview, land 

has no marketable, monetary and exchange value. Rather it is priceless.”433 The reason is that “land 

is a natural endowment.”434 In other words, land – the earth – is a gift from a creator.435 Thus, land 

is understood 

 
 

                                                
433 Chimusoro Kenneth Tafira & Sabelo J Ndlovu-Gatsheni, “Beyond Coloniality of Markets” (2017) 46:4 Africa 
Insight 9–24 at 15. 
434 Ibid. 
435 Ibid at 11. 
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“as a corporeality, a material and immaterial, a tangible and intangible 
resource that is congruent with the earth and all that walks on it; the atmosphere, 
the rivers, the oceans and the seas and all that live in it; the cosmogony that 
dominates all these spheres; the religio-spiritual valences that emanate from the 
totality of nature. Thus humans are indefinitely connected to the environs; they are 
inseparable from them.”436 

 

This statement is evocative of a cosmic order based in the notion of giftedness which establishes 

the relationships between beings in the world as interdependent.437 It appears to contain a 

multiplicity of ideas which correspond closely to Mills’s conception of rooted creationism and 

may be identified in Fulbe creation stories and lifeways.  

Among Fulani communities throughout Nigeria, pulaaku has been described as a path for 

living life with others.438 Hopen writes that this path is “given to them by their ancestors and should 

be regarded as sacred.”439 It indicates that, implicit in Fulani legality, is an order within which the 

Fulani live and which is both given and sacred.440 Further, Fulbe creation stories can be interpreted 

as describing this order in terms of giftedness.441 For example, Beier transcribed a Fulbe creation 

story from Mali, which described how a Creator, Doondari, created stone from a drop of milk.442 

The stone then created iron, which created fire, which created water, which created air.443 Doondari 

then combined these elements into a human being.444 From this story, the earth and life itself could 

be interpreted as a gift from a creator.445 Human life is given by the elements of the earth, such 

that there is a sense of inseparability between human and all other beings.  

Importantly, this creation story also relates that man was flawed and filled with pride, 

leading Doondari to create in human beings other shortcomings so as to overcome that pride.446 

Arguably, pride interferes with the relationship between man and the earth in that it generates a 

sense of superiority, thereby undermining the mutuality between humans and earth. Thus, the 

                                                
436 Ibid. 
437 Mills, supra note 46 at 66–83. 
438 Ver Eecke, supra note 408 at 10; Azarya, Kazuhisa Eguchi & Ver Eecke, supra note 420 at 4; Hopen, supra note 
17 at 28. Similarly, Mills described sacred gifting in Anishanaabe legality (miinigowiziwin) as a path. Mills, supra 
note 46 at 71. 
439 Hopen, supra note 17 at 27. 
440 Mills, supra note 46 at 69–71. 
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442 Beier, supra note 54 at 1. 
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445 Mills, supra note 46 at 68–71. 
446 Specifically sleep, blindness, worry, and death. Beier, supra note 54 at 1. 
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creation of human needs – such as sleep, blindness, worry, and death – undercuts pride and 

generates the humility needed to restore and rebalance the mutual relationship between humans 

and the earth. Interpreted in this way, the story demonstrates that there is a duality to creation: life 

and death, gift and need. They are two sides of the same coin.447  

One could also interpret Kaidara, a Fulbe story originating in Senegal, as disclosing a 

cosmological belief in giftedness.448 In this story, three men journey to a land of shadows in search 

of Kaidara, a representative of the Creator.449 Two of the men hoped to obtain material wealth and 

power, while the third, Hammadi, sought to understand the cosmic order of the world.450 Along 

their journey, they encountered signs manifested in plant, animal, and elemental life.451 Upon 

reaching Kaidara, he gave each man three oxen laden with gold.452 Hammadi, recognizing that the 

signs he encountered on his journey represented the cosmic order, asked Kaidara to explain 

them.453 Instead, Kaidara told him to use the gold to discover their meaning.454 On their journey 

home, the men encountered an old man covered in rags and lice.455 While his companions scorned 

the man, Hammadi sat with him, cleaned him, and asked for three pieces of advice, giving up one 

ox for each.456 He later encountered challenges corresponding to the advice he received and 

followed it.457 His companions did not and perished, leaving Hammadi with their gold.458 Later in 

life, Hammadi achieved great prestige but still sought to understand the signs from his journey.459 

                                                
447 Mills, supra note 46 at 106. 
448 Mills, supra note 46 at 69–71. 
449 See, Hampate Ba, supra note 54. Kaidara is the god of gold and cosmic knowledge. The land of shadows is a 
place in between the world inhabited by all visible beings and a spirit world. Amadou Hampate Ba, “Out of the land 
of shadows: a West African people learns to respect the cosmic order” (1990) 43:5 UNESCO Courier 22–24 at 22. 
450 Lilyan Kesteloot, “Kaidara: An Introduction” in Kaidara (Washington, D.C.: Three Continents Press, 1988) 37 at 
41–43. 
451 Specifically, a chameleon; bat; scorpion; snakes guarding a pool of water; a continuously refilled gazelle print 
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When Kaidara came to his home disguised as a beggar, Hammadi took him in.460 Only then did 

Kaidara reveal the meaning of the signs Hammadi encountered on his journey.461  

In this story, each being that the men encountered on their journey can be interpreted as 

possessing unique gifts. For example, the chameleon was adaptable and patient; the bat possessed 

piercing vision; the scorpion was generous.462 However, each being also had some shortcoming, 

an incompleteness. The chameleon may be hypocritical or untrustworthy; the bat may overlook 

something obvious; and the scorpion was quick to anger.463 These shortcomings could be 

interpreted as representations of need.464 None is perfect in and of itself. 

Further, giving is a crucial element of this story. In Hammadi’s interaction with the old 

man in the land of shadows, each gave in proportion to their gifts.465 The old man’s gifts of advice 

were materially negligible (in proportion to his lack of material wealth) but immeasurably 

beneficial to Hammadi, while Hammadi’s gifts were proportionately and materially substantial. 

Despite their material differences, the gifts were equally valuable.466 Further, Hammadi respected 

the value of the advice given by following it, such that he ultimately received even greater 

wealth.467 When he later respected an old beggar by giving him shelter and food, he was given 

knowledge about the order of creation. Ultimately, this gift was the result of his willingness to 

share his wealth and respect others.468 This interpretation echoes the notion within rootedness that 

creation grows through the sharing of gifts.469 

                                                
460 Ibid at 83–84. 
461 The chameleon is adaptable, patient, prudent, but also may be hypocritical and unreliable. The bat possesses the 
ability to see at night; he can see through difficulties to solve problems but is at risk of losing sight of what is right 
in front of him. The female scorpion, whose young eats it from the inside out, represents sacrifice and generosity, 
putting its offspring’s needs before its own; but it is also capable of anger and malice. The snakes represent family 
and community protective of its people, but also a selfish man who does not share with his neighbors. The hoof print 
which refills with water represents generosity; if one shares with others what little one has, he will never be without. 
The bustard, a bird which is deceptively difficult to capture, warns against chasing fruitless endeavors, particularly 
power. The trees who share one another’s leaves represent the duality of the world, life and death, happiness and 
misfortune. The rooster represents the dangers of secrecy, which have the power to devastate a whole community. 
The three springs, two of which exchange their water between them and one of which is dry, represent the need to 
communicate and share, not just with those who have something to offer, but with those in need as well. Finally, the 
man heaping sticks into a pile and unable to carry them, represents the ignorance and foolhardiness of men without 
knowledge. Ibid at 86–97. 
462 Ibid at 87–89. 
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From another story transcribed by Amadou Hampate Ba, in which a Fulani herder was 

taught how to be a pastoralist, one could derive a human awareness of and commitment to living 

within the natural order of the world.470 In Koumen, the herder Silé learned about the basic 

elements from which all creation is composed, plant life, cycles of time and weather, and the spirits 

he could call on to ask for aid.471 In so doing he sought to understand how to care for cattle while 

respectfully and responsibly relying on the land to do so.472 This story demonstrates a commitment 

to knowing one’s place within the cosmic order, including how to interact with the other beings 

with whom one is in interdependent relationships.473 

Further, historical and ethnographic accounts of pastoral Fulbe communities demonstrate 

a “general ethos of giftedness” in their daily lives.474 The literature reports among Fulbe 

communities across West Africa gifts of food, cattle, labor, and material items to family and clan 

members in both daily life and moments of need.475 Additionally, Ver Eecke has argued that there 

is a complement to semteende (often described as shame).476 That complement is endam, which is 

described as kindness, understanding, compassion, or support, particularly towards those in need. 

It “impels [one] to act on behalf of others and improve their condition” and is intimately related to 

chahu (being kind to people through generosity).”477 Chahu also implies that one should not 

accumulate excess material wealth and should share with others instead.478 Implicit in these 

concepts are notions of giving that are lived in everyday life. From these stories and practices, one 

could argue that Fulbe cosmology is based in giftedness. This interpretation facilitates ontological 

understandings of interdependence and an epistemology based in and drawn from the natural 

environment, which has implications for belonging.479  

1. Personhood 
 

To understand how and why persons come together as community, one first needs to 

understand what it means to be a person. Among a Jelgobe community in Burkina Faso, Riesman 
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wrote that one’s “personality… also includes the people with whom he has relations. Without the 

others a man lacks part of himself….”480 Within this Fulbe community, personhood is inherently 

tied to other beings with whom one is in relationships.481 To paraphrase Mills, a person is their 

relationships.482  

One’s relationships – and thereby one’s personhood – appear to be maintained through 

giving.483 Among pastoral communities generally, Niamir-Fuller and Turner have found that social 

ties are cultivated through reciprocal exchanges, such that “reciprocity is the medium through 

which interdependence among individuals and groups is established and maintained.”484 

According to Riesman, in seeking assistance from a relative or friend, a Pullo is “doing something 

more than trying to get the object he wants; he is reviving the link between himself and the person 

he comes to. The person who gives also wants to revive the link between himself and the 

recipient.”485 Thus, implicit in the practice of giving appears to be recognition of one’s 

interdependence on others. 

Further, understanding belonging also requires an awareness of who counts as persons. In 

other words, one needs to know the set of beings with whom it is possible to belong as a 

community. Like rooted communities, the relationships that constitute personhood in Fulbe 

communities may include plant, animal, elemental, and spiritual beings.486 For example, in 

Kaidara, Hammadi picked a flea off the old man and attempted to crush it, but the man stopped 

him, saying:  

“I ate a chicken before this flea went after me. … Another day, the earth will eat 
[the flea]. Life is like that. The termite gnaws at the roots… The hen, in turn, 
swallows the termite. Man takes nourishment from the hen and the wild beast eats 
man. Patient the earth waits…”487  

 
Implicit in this passage is recognition that all beings rely on others for their own survival. In other 

words, all creatures – whether plant or animal – contribute in their own capacities to the 
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maintenance and growth of the earth.488 The sacrifice of their lives then constitutes a gift deserving 

respect.489 Thus, as Mills describes, personhood seems to inhere in the capacity to give and receive 

gifts and thereby be in relationships with others.490  

Among Fulbe peoples, cattle seem to possess this capacity. Though cattle are not explicitly 

named in the creation story transcribed by Beier, the story demonstrates that cattle are implicitly 

tethered to humanity by virtue of their role in mankind’s creation.491 The large drop of milk alludes 

to cattle. From this drop, all other beings, including human beings, were created.492 Thus, milk is 

a gift from which all life grows. Further, endam – a component of pulaaku that entails practicing 

kindness and charity in one’s relationships – derives from milk.493 Therefore, milk is implicitly 

and intimately connected to giving. Milk is not only a gift, but it also is part of the means by which 

Fulbe peoples “draw out a general ethos of giftedness in [their] daily lives” from the sacred gifts 

of creation.494 

Western literature documenting Fulbe lifeways also demonstrates this point. Milk has 

historically been the primary staple of pastoral Fulbe diets.495 Therefore, Fulbe households rarely 

sold or killed a cow, supplementing their diets by exchanging milk for grains with agricultural 

communities.496 Despite substantial reliance on milk for subsistence, one could not milk a cow 

using the logic of (human) consumption maximization.497 Maintaining a herd and household 

required a delicate balance of factors, but it primarily considered the needs of the cow and its 

calves.498 Household needs were considered last.499 Thus, milk appears to be a gift to be respected, 

rather than a resource to be exploited.500 It is that gift which facilitates a relationship of substantial 

interdependence between Fulbe peoples and cattle, such that relationships to cattle are viewed in 
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terms of equality.501 Stenning reported that Woodaabe subsistence and wealth derived solely from 

cattle, sustaining Woodabe life and community.502 In sharing this gift, cattle were viewed as kin.503  

Plants also appear to be gifted in Fulbe cosmology. For example, Hampate Ba relates that 

plants possess unique capacities and intervene in the lives of pastoralists, thereby offering their 

gifts to Fulbe people and the herd.504 He reports that pastoralists made offerings of milk to plants 

in return for their gifts, indicating that Fulbe peoples experienced gratitude for those gifts and 

respected the beings who offered them.505 Again, the possession and sharing of gifts seems to 

facilitate the relationship between plant life and human life.506 

Further, according to Hampate Ba, there are guardian spirits who each represent some 

element of or being in creation.507 De St. Croix similarly documented a belief in a “vast world of 

spirits” among Gwandu communities in northern Nigeria.508 These spirits existed in plant and 

animal life, such as a baobab tree or termite hill, as well as in natural phenomenon like clouds, 

rainbows, and tornados.509 They are described as having agency. For example, if a herder killed a 

wild animal, the spirit to whom the animal belonged might retaliate by killing members of the 

herd.510 Additionally, according to both Hampate Ba and de St. Croix, a Pullo could ask certain 

spirits for assistance.511 Spirits, then, also appear to possess the ability to enter into gift sharing 

relationships with human beings.  

Ultimately, persons in a Fulbe worldview, when defined as beings in possession of gifts to 

be shared and capable of entering into relationships with others, need not be limited to human 

beings.512 Rather, human beings seem to fit within a much larger conception of persons with whom 

it is possible to belong through gift-sharing.513 What makes human beings unique is their gift: the 
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ability to be a steward of the earth.514 For example, the protagonist of Koumen literally becomes a 

person when he develops this gift by learning about the beings with whom both he and cattle are 

in relationships.515 Human personhood then inheres in mastering knowledge of how to be with the 

others with whom one is in relationships and specifically how to care for, respect, and ask for 

assistance from them.516  

2. Freedom 
 

If, as Mills argues, freedom arises from respect for one’s personhood, and one’s 

personhood exists only within relationships to others, then rooted freedom can only be experienced 

with and in relation to other beings.517 It is possible that this idea is implied within the Fulbe 

concept semteende. Western literature on Fulani legality often describes semteende as feeling 

shame, reserve, or restraint, and it characterizes this feeling as falling short of an ideal.518 However, 

Riesman made the following observation about semteende in connection to mutual assistance:  

“When someone confides [a need] to another, he is revealing his weakness and his 
shame, but once these are revealed, they are henceforth shared… The person being 
asked feels in himself the need of the other … [A] gift … in  fulfilling a need, 
permits both persons to regain equal footing in their capacity to overcome their 
needs, and, as a result, to respect each other.”519 
 

Seeking aid from others requires acknowledgement and communication of one’s needs, 

weaknesses, and limitations.520 That itself requires humility.521 Here, both people in the 

relationship experience humility, one by communicating his need and the other by sacrificing 

something to assist the other. However, embedded in the interaction is respect for the other and 

the awareness that both parties will be made more free: one of his present need, the other of a 

future need by eventual reciprocity.522  

Similarly, in Kaidara, Hammadi came upon an antelope track that, despite the meager 

quantity of water it contained, satisfied his thirst by continually refilling.523 This demonstrates that 
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when a person gives whatever they have, no matter how small, they are never without what they 

need.524 Implicit in this idea is equality. However, it is not “formal equality”, whereby a person is 

expected to give or receive as much as the next.525 Rather, a person should give as much as she is 

able or take only as much as she needs.526 For example, chahu encourages people in possession of 

excess material wealth to share it with others.527 Similarly, in Fulbe milking practices, a woman 

takes milk from her cows in proportion to the cows’ gifts and the needs of the cows and 

household.528 Thus, Fulbe freedom can be viewed as rooted freedom. By sharing one’s gifts, a 

person will always be free from need.529 

Crucially, free choice is still very much part of Fulbe life.530 Riesman argued this point 

when he related an experience with the Jelgobe in which a cow belonging to a man in the 

community died some distance away from the camp.531 He needed help retrieving it, and a group 

of young men worked together to assist him in doing so.532 Afterward, Riesman observed the cow’s 

owner giving money to some of the young men to buy kola nuts that all could enjoy together.533 

The man referred to it as a gesture of gratitude.534 Riesman noted that what was important about 

this interaction was their freedom to choose to help.535 They did not consider themselves to be 

obligated to provide that assistance, but they did so out of a sense of responsibility.536  

Responsibility appears to be essential to a Fulbe conception of freedom, as evidenced by 

Riesman’s descriptions of greetings between people in the Jelgobe community.537 These, often 

lengthy, greetings appeared to be mandatory; it was considered to be unforgivably rude not to 

participate in greeting someone.538 However, Riesman observed that the obligation to greet “is not 

experienced as an incursion on their personal freedom, but as one of its expressions, for instead of 
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being imposed on them it is assumed by each person as a responsibility.”539 Responsibility in a 

Fulbe community appears to facilitate gift-sharing by giving impetus to one’s capacity to share 

gifts.540 If personhood exists in relationships, and gift-sharing is the means by which relationships 

are maintained, then freedom can only exist in relation to others.541 Thus, the experience of 

responsibility, which encourages one to share, is a mechanism of freedom.542 

3. Community 
 

Riesman’s description of Jelgobe greetings emphasizes another important point: belonging 

is “active and contingent.”543 The concept of society among Jelgobe Fulbe “as an entity existing 

in its own right does not seem to exist.”544 It is “not an independent thing that keeps itself going 

and demands only obedience to rules.”545 Rather, society means “the fact of being together”, and 

being together is not easy.546 Its existence lies within actively maintained relationships between 

people, and these relations “cease to exist if people stop communicating.”547 In other words, 

community is lived and practiced.548 

According to Mills, the form that belonging in such a community takes will vary with the 

local environment.549 The ecological belt within which many Fulbe communities live requires the 

fluid dispersal of people through space and over time.550 Availability of water and pasture and the 

presence of cattle-related disease determine both where and the intensity with which community 

is practiced.551 During dry seasons, the concentrated presence of large communities in a single area 

is precluded by the earth’s ability to meet the needs of cattle and human beings.552 As a result, 

during certain times of the year, community may consist of smaller groupings living at greater 
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distances.553 At other times, when pasture and water are more plentiful, community may consist 

of larger groups living closely together.554 

Additionally, pastoralism constitutes a difficult way of life, and belonging in Fulani society 

explicitly acknowledges this. Munyal – often translated as endurance, patience, or fortitude in the 

face of adversity and misfortune – is described in western literature as a quality needed to withstand 

the demands of Fulani society and pastoralism.555 It is associated with restraint, particularly with 

not revealing one’s experience of hardship.556 Yet, Loftsdottir recounts an experience with a 

member of a Wodaabe community that suggests an alternative interpretation of munyal. As was 

explained to Loftsdottir:  

“Munyal is worth more than anything else. When you are sad you want to do 
munyal. You want to pretend that you do not care, you want to laugh and not to 
show you are sad. Because whether you are sad or not, in the end, it is all the 
same.”557 
 

Rather than interpret munyal as an obligation to suppress a person’s feelings and needs, from this 

account one could understand it as a chosen exercise of both responsibility and gratitude.558 

Loftsdottir indicated that feelings of sadness, frustration, or fear may interfere with a person’s 

ability to fulfill responsibilities to other community members.559 Further, such emotions may 

undermine and hinder one’s experience of gratitude. This account suggests that munyal is an 

exercise in focusing on positive experience. From such a perspective, it means embodying 

gratitude for the gifts in a person’s life and responsibility to one’s community members.560  

By reinterpreting the literature, it is possible to conceive of belonging in pastoral Fulbe 

communities as rooted. The stories held by and historical practices of Fulbe communities across 

West Africa demonstrate a way of being in the world that lives within the natural order of the 

environment.561 These stories and ways of being facilitate the possibility that they derive from a 
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cosmological belief that the world is gifted, which then facilitates the possibility that notions of 

personhood and freedom are conceived of as interdependent on and achieved through others.562 

As such, it is possible to interpret the logic of Fulani community as mutual aid. 

B. Constitutionalism as Mutual Aid 
 

According to Mills, the cosmological, epistemological, and ontological context embedded 

in creation stories informs and produces the logic of belonging.563 It explains why and how people 

come together in community.564 Put in another way by Nigerian novelist Chinua Achebe, “[our] 

ancestors created their different politics with myths embodying their varying perceptions of 

reality.”565 By reading Fulbe creation stories and practices through the lens of a rooted worldview, 

it seems that the reason people come together in community is to share their gifts so that all may 

be made more free.566 Further, ethnography and socio-economic literature describe examples of 

mutual assistance in Fulbe communities throughout the region and across time.567 Although mutual 

assistance is well documented among many Fulbe communities, at issue is whether it can be 

considered a logic by which Fulani community is constituted.  

First, it is necessary to determine how extensions of belonging are made.568 Implicit within 

this interpretation of Fulbe cosmology is a sense of duality.569 For example, many of the beings in 

Kaidara possess unique positive qualities, but they also possess weaknesses.570 This idea 

demonstrates that personhood consists not only of the possession of gifts, but it also entails 
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difficulty, struggle, or the experience of need.571 They are mutually occurring.572 Thus, the offering 

of a gift or presentation of a need functions as an extension of belonging to a community.573 

Second, it is essential to understand how these extensions of belonging are received.574 

Riesman’s story about the deceased cow demonstrates that the presentation of a need may be 

received with the experience of responsibility. Awareness of another’s need facilitates yurmeede, 

which, according to Riesman, means compassion.575 Yurmeede then is a complement to semteende 

(weakness, shortcoming, or need).576 When a person in need experiences semteende, another 

person with the ability to help should feel the compassion (or responsibility) to do so.577 Further, 

in experiencing responsibility, there is joy; it is not perceived to be a burden. Riesman explains 

that “it seemed that everyone had come together for a party rather than for work” to help move the 

deceased cow.578 Similarly, when he approached a woman in the community to ask for some 

thread, it gave her “obvious pleasure" to be asked to give.579 Finally, although less evident in the 

literature, gratitude may also be a way in which the extension of belonging through the offer of a 

gift is received.580 

Crucially, the response to an extension of belonging in community is reciprocity, which 

need not be immediate or direct.581 In Kaidara, when Hammadi inquired as to how he could 

express his gratitude, Kaidara replied that he had already done so by giving his wealth to someone 

in need.582 Loftsdottir also identified the practice of indirect reciprocity among Wodaabe 

communities in Niger. She described habbanaaji (cattle loans) as a practice whereby herd 

members were given to a friend or relative, “an act usually not forgotten.”583 Someone who had 
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given many animals to others and latter suffered losses was more able to depend on those around 

him to reconstitute his herd than someone who had been reluctant to help others in need.584 

Riesman also appears to recognize this: “I realized that even if the woman had given me all the 

thread she had … she could ask someone else if she needed some later.”585 This statement indicates 

that gratitude or responsibility can be manifested by returning or asking for a gift from another 

person.586 Ultimately, by participating in mutual aid, one will experience reciprocity from others 

in the community when and in the form most needed.587 

Further, the literature demonstrates that mutual aid is strongly related to kinship such that 

kinship appears to provide the structure through which mutual aid is practiced.588 Stenning wrote 

that “[a] man is wealthy because of his kin, not in spite of them.”589 Similarly, in the Adamawa 

region, Ver Eecke described how endam (generosity) features heavily among kin.590 However, the 

extent and nature of reciprocity appears to vary across different types of relationships. In other 

words, kinship roles define and determine what reciprocity looks like.591 

Within immediate family relationships, the form and extent of reciprocity appears to be 

substantial. For example, Riesman wrote that children did not experience any needs insofar as the 

people around them could fulfill them.592 A mother in particular assumed this responsibility, so 

much so that Riesman interpreted the relationship as a mother experiencing a child’s needs as if 

they were her own.593 The herd also falls within close kin relationships.594 Substantial 
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responsibility is owed to them in return for the extraordinary gifts that they provide to the family, 

and reciprocity often requires that a person’s own needs come after those of cattle.595 

 Outside of the immediate household, the literature reports that many Fulbe communities 

are organized by agnatic lineage groups or in clans.596 Stenning described households as being 

highly economically independent yet linked by cooperation.597 For example, a new family was 

formed with gifts from another family’s herd.598 Among Fulani communities in Nigeria, 

households reportedly grouped in cattle camps, sharing labor and livestock.599 When a member of 

one’s lineage group needed an animal, whoever possessed that animal in the lineage group was 

expected to provide it.600 If a household’s herd was depleted by disease or theft, members of his 

clan would give him cattle to help rebuild it.601 Stenning explicitly tied these gifts to kinship: “[in] 

lineage group and clan we see forms of social organization that are extensions of the family.”602 

Today, reciprocity in the form of gift-sharing is still practiced among Fulani clan members in 

Nigeria, constituting them in “a social network of exchange and reciprocity in addition to kinship 

ties.”603 

 Gift-sharing then appears to constitute the boundaries of community; however, those 

boundaries function as “a steady gradient” depending on the closeness of relationships.604 The 

existence of community is dependent on the active and continual renewal of relationships between 

members through mutual aid.605 The intensity with which mutual aid was practiced – and thus the 

relationships themselves – varied across time and space based on the environment and needs of 

the herd.606 However, the form that social organization took was an extension of the family.607 
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Relationships to strangers demonstrate the boundary at its thinnest or farthest.608 Although 

there are reports of offering milk to strangers, much of the literature characterizes relationships of 

Fulani communities with strangers as initially reserved and cautious, such that a great deal of 

restraint was exercised.609 In other words, one did not express one’s needs to individuals where 

there was no expectation of response or reciprocity.610 

 If community is defined by the intensity with which gift-sharing is practiced, then 

belonging in Fulbe community need not be limited to Fulbe peoples.611 For example, relationships 

with external communities historically also were characterized by mutual assistance.612 Access to 

water and pasture, as well as cattle-related disease, dictated community migration, which required 

herders to graze their cattle on or near lands used by indigenous agricultural communities.613 

According to Awogbade, before pastoralists moved into a new grazing area, Fulani herders would 

present themselves to the local community to obtain their permission to graze.614 In return, “rulers 

demanded tributes and courtesy calls to be paid annually as acknowledgement of rights to land.”615 

The literature often describes these relationships as symbiotic or interdependent, entailing the 

exchange of grain for milk and grazing pasture on crop residue for manure.616  

Although framed as an exchange or contract between communities over rights to land, such 

exchanges could be interpreted as mutual aid in that each community shared gifts that fulfilled the 

other’s needs.617 Further, Riesman noted that maintaining a relationship requires revival of the link 

between people or, in this case, between communities.618 The purpose of annual visits may have 

been to renew the link between them. Given the circularity and iterant nature of migration patterns, 
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these relationships may have constituted a sustained practice of mutual aid rather than one-time 

direct exchanges.619 Belonging, then, could be inclusive of the agricultural communities within 

whom they were in relationships. If so, then the temporally attenuated nature of the relationship 

would shape a sense of responsibility or gratitude and corresponding reciprocity that is relatively 

thin as compared to relationships with close kin or clan.620 Viewed through this lens, it appears 

that a person belongs to Fulani community by virtue of one’s relationships, not by virtue of one’s 

status (indigenous or otherwise). 

C. Legal Traditions 
 

Gift sharing appears to be critical to the constitution of Fulbe community, which 

necessitates institutions that enable community members to share gifts.621 Because mutual aid 

occurs in specific relationships, within which the extent of responsibility or gratitude and form of 

reciprocity may vary, there is no definite or prescribed response to a situation.622 Rather, 

individuals must make decisions within specific relationships.623 To use Mills’s terminology, they 

must exercise legal judgment.624 This necessitates legal processes and institutions which train and 

facilitate the application of that legal judgment.625 

Crucially, legal procedures and institutions in a rooted constitutional order need not be 

explicitly and exclusively identified as legal.626 According to Mills, this is because legal reasoning 

– by which legal judgment is made – is holistic, occurring not only in the mind, but also in the 

body, heart, and spirit.627 It is possible that reasoning within a Fulbe legal tradition is also holistic. 

Stenning wrote that, for Wodaabe communities, different qualities of pulaaku were associated with 

different organs of the body. In particular, the belly was associated with semteende (restraint, 

reserve, needs); the heart with munyal (patience and fortitude); and the head with hakkiilo (care, 

forethought, and cattle).628  
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Semteende is often described in relation to the restraint of one’s basic physical needs.629 

Deciding when, how, and to whom one should express these physical needs is an essential 

component of semteende.630 As such, the physical body becomes involved in the exercise of 

judgment within one’s relationships. It could therefore constitute a method of reasoning.631 

Similarly, munyal is often described as the restraint of one’s emotions and seems to be related to 

one’s responsibilities to others in the community.632 By involving the exercise of judgment in 

determining how to express one’s emotions within relationships, munyal may constitute a method 

of reasoning with one’s heart.633 Additionally, to practice pastoralism requires substantial 

knowledge of cattle, plant, and animal life, as well as weather and lunar patterns.634 It is an 

intellectually challenging practice, which necessitates careful attention the needs of the herd and 

the environment in which one lives.635 Hence, the head (or mind) may also constitute a method of 

reasoning.636  

Assuming that reasoning requires all aspects of being, legal judgement then may be 

embedded in processes and institutions that do not appear to be strictly legal.637 Rather, they may 

exist in any aspect of daily life, which might appear to be markers of culture (e.g. stories, music, 

ceremonies, initiation rites).638 In Mills’s words, “the practice of … law is the practice of everyday 

living.”639 Within and across many Fulbe communities, the literature identifies traditions, 

practices, and processes that appear to fulfill the key functions of legal traditions: training and 

assisting in the exercise of legal judgment.640 One such practice may be storytelling.641  
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Achebe writes that “[p]eople create stories create people; or rather stories create people 

create stories.”642 Implicit within a people’s stories are their understandings of the world around 

them, which influence how they came to be constituted as a people.643 These understandings are 

communicated to people by stories which then reinforces the understandings and practices through 

which a people continually constitutes itself.644 One example of this may arise from the Adamawa 

region of Nigeria, where Cobern et al. transcribed Fulani stories from three dry-season 

communities.645  

In one such story, all the animals in a community came together to search for and share 

food during a famine.646 Despite agreeing to do so, the hyena refused to participate.647 When the 

community discovered that the hyena shirked his responsibility, he was expelled from the 

community.648 From this story, one could draw out the elements of mutual aid: that community 

literally inheres in the sharing of gifts; that gratitude and responsibility require and shape the form 

of reciprocity given or received; and that giving is reciprocal.649 To have the ability to share and 

refuse to do so is a breach of governance. The telling of this tale demonstrates that stories can help 

to develop legal judgment by teaching the broader logic by which community is constituted.650  

Additionally, Cobern et al. noted there was no one lesson stated in each tale.651 Rather, the 

lessons one could draw from a story were left open. This demonstrates the nature of a constitutional 

order based in relationships.652 Within specific relationships, the extent of gratitude and 

responsibility will vary, and as a result reciprocity will look different in different relationships.653 

There is individual agency in judgements about how to reciprocate.654 The subjective interpretation 

                                                
Seydou & Brunhilde Biebuyck, “A Few Reflections on Narrative Structures of Epic Texts: A Case Example of 
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Folktales: A Stimulus to Literacy Amongst the Nomadic Fulani” (1984) 10:52 Durham & Newcastle Research 
Review (130-133) 5; Malum Amadu, Amadu’s Bundle: Fulani Tales of Love and Djinns, Gulla Kell, ed., African 
Writers Series 118 (London: Heinemann Educational Books Ltd, 1972). 
642 Achebe, supra note 565 at 27. 
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of stories enables individuals to exercise that agency within the logic of community.655 Ultimately 

then, storytelling may fill both functions of legal traditions. 

E. Law 
 

 The literature defines pulaaku in terms that imply an equivalence to the concept of law. It 

is often described as a code of conduct or a set of rules. This definition, derived and reiterated from 

a set of descriptive accounts, has been critiqued as implying a uniformity that does not exist in 

fact.656 According to de St. Croix, pulaaku was common to all Fulbe, but interpreted differently 

by distinct communities.657 Dognin similarly argued that the purported code varies by location and 

across different forms of social organization, particularly between settled and mobile Fulani.658  

Such a critique begins to express an important point about pulaaku. It guides Fulbe people 

in their relationships and these relationships are contingent on the local environments in which 

they live.659 According to Loftsdottir, when asked to describe the concept of pulaaku among 

Wodaabe communities in Niger, most mentioned specific formal acts, but they also stressed the 

general importance of hospitality and generosity towards one’s kin.660 She writes that pulaaku 

“seems to be associated with rather formal rules of conduct … often associated with general 

respect towards others.”661 Ultimately, pulaaku “prescribes how a Pullo should act vis-à-vis 

specific types of people” (i.e. within specific types of relationships) “as well as the public in 

general.”662  

Although much of the literature describes pulaaku as prescriptive or rule-like, it is also 

possible to interpret pulaaku as entailing the exercise of judgement. Rather than mandating strict 

adherence to a code of conduct or set of behaviors requiring specific outcomes, pulaaku may 

provide the framework through which persons exercise responsibilities in their relationships.663 

Thinking about law as legal judgement, rather than legal rules, shifts the focus to individual 
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Rangeland Management in Africa, Paper No. 33 (London: International Institute for Environment and Development, 
Dryland Networks Program, 1992); Azarya, Kazuhisa Eguchi & Ver Eecke, supra note 420 at 5. 
660 It is important to note that, among Nigerien Woodabe, pulaaku is referred to as mbodagansi. Loftsdottir, supra 
note 401 at 94. 
661 Ibid. My emphasis. 
662 Azarya, supra note 17 at 3. 
663 Mills, supra note 46 at 136. 



 72 

agency.664 This agency is vital to the Fulani.665 For example, Riesman wrote that “the freedom of 

men is a necessary condition for their participation in social life and hence for the very existence 

of social life.”666 How one person experiences a need varies from how others experience that same 

need, and individual agency is necessary to identify the appropriate response.667 Conceiving of 

pulaaku as judgement accounts for this difference and enables a person’s response to vary 

accordingly.668 

F. The Practice of Law: Compliance and Enforcement 
 

 According to Mills, the exercise of this individual agency as legal judgment requires 

substantial self-governance, and the literature on Fulbe legality strongly emphasizes self-

control.669 Pulaaku reportedly requires demonstrations that a person is stronger than their needs, 

discomforts, and impulses.670 Ver Eecke notes the importance of this restraint arises from the 

challenges posed by life in the bush.671 Notions of control and restraint are evident in descriptions 

of semteende, such that a person who possesses semteende has the air of restraint, humility, self-

composure, and quietness.672 Many authors describe semteende as having shame, and this shame 

arises when one loses self-control, particularly in public.673 Thus, the literature divides pulaaku 

into two sets of rules, those governing behavior in private and public, such that less restraint is 

required at home and among close kin.674 An alternative rooted interpretation to this construction 

                                                
664 Ibid at 140. 
665 Riesman, supra note 403 at 139. 
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important point: that people differ in their responses to experience. Ibid at 224–25. 
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of pulaaku and semteende is that restraint of one’s needs functions as self-governance in Fulbe 

legality.675  

Further, semteende also appears to function as a form of community governance, 

specifically as negative social force.676 As Riesman writes, the experience of semteende often is 

associated with shame and fear of repercussion from the community.677 “In this way, semteende is 

a social force acting within the psyche of each person in such a way that everyone orients his 

behavior to the same model and contributes to the social order.”678 In other words, the experience 

of shame appears to be a form of persuasive compliance.679 It encourages people to engage in 

mutual aid through the persuasive power of experiencing shame in front of others (i.e. negative 

social force).680 Therefore, self-control, self-restraint, and the experience of semteende appear to 

constitute one function of legality: compliance.  

Finally, Mills argues that authority in rooted governance – the means by which law may 

be legitimately enforced – is persuasive.681 Persuasive authority entails leading “without 

compulsion” or coercion.682 Those who follow a particular authority figure are able to withdraw 

their support, and those who are in a position of authority seek to persuade community members 

to follow.683 There is evidence of persuasive authority in pastoral communities, both in 

relationships with herds and between human beings. For example, Kratli and Schreika describe the 

use of persuasive force in herd management.684 Additionally, among Woodabe communities, 

authority reportedly manifested in an ardo.685 The ardo was often an older head of household with 

a large herd.686 According to Mills, leadership (or persuasive influence) in a rooted context grows 

                                                
675 Riesman’s discussion of child rearing practices may speak to this point. He writes that a child is not capable of 
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directly in proportion to one’s demonstrated ability to provide for others.687 A man with more cattle 

would be more able to assist others in need and therefore was more likely to have persuasive 

influence. Further, an ardo did not have the ability to compel or coerce members of his community 

to action. Rather, his authority came from the consensus of the community.688 Thus, if an ardo lost 

this consensus, community members might leave or support another leader.689 In essence, authority 

within Fulbe communities was persuasive. 

Ultimately, by changing the framework through which we view Fulani legality, it is 

possible to reconceive of concepts described by western literature through a completely different 

constitutional lens. What at first glance appears to be rules, a code of conduct, and a compellingly 

negative sense of shame and restraint, can instead be understood as a radically different way of 

being in the world. The legal order described here undoubtedly is not an actual Fulani legal order. 

However, it is crucial to realize that western accounts of Fulani legality likely also fail to 

adequately understand and explain it. Rather, it should be defined on its own terms. The critical 

point is that there is a worldview and a logic underlying Fulani legal orders. To engage in any 

meaningful way with Fulani peoples, the Nigerian state must first be aware of this difference.  

II. Recognizing the Impact of Islam and Colonialism 
 
 Whatever a Fulani herder worldview and constitutional logic might have been in the past, 

it is evident that Islam and colonialism have had an impact. In the early nineteenth century, Fulani 

Muslim cleric Usman dan Fodio led a jihad against the Islamic Hausa state of Gobir.690 This jihad 

led to the creation of a Fulani Islamic state. The resulting Sokoto Caliphate and its emirates 

assumed a feudal system of governance from the Hausa state, which established a hierarchical 

administrative structure of lineage-based emirates ruled by a newly created Fulani aristocracy.691 

As a result, Fulani society became stratified.692  
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 The Fulani in northern Nigeria are often associated with these Islamic conquerors. 

However, not all Fulani were part of the system of governance they created. The majority of Fulani 

pastoralists never took part in state governance.693 It is often repeated in the literature that mobile 

Fulani were more likely to adhere to traditional beliefs and practices than settled Fulani.694 For 

example, many Woodabe Fulani moved east into independent Bornu, seeking to escape the Islamic 

state and remained unaffected by Islamic influence.695 Additionally, Middle Belt communities 

reportedly were not significantly affected by the caliphate or Islamic reform.696 

 This is important because there is a reported correlation between adherence to Islam, 

sedentarization, and adherence to traditional Fulbe lifeways.697 Historically, pastoralists settled as 

a temporary response to poverty or sudden herd loss.698 However, the establishment of a Fulani 

Islamic state represented a significant shift, facilitating a generalized and permanent process of 

settlement that transformed intra- and inter-group relationships.699 According to Shimada, “[a]ll 

aspects of Fulbe lives… were affected.”700 Stratification based on access to wealth and power led 

to a more complicated economic system, including agriculture and labor employment, such that 

livelihoods no longer depended on cattle milk.701 This greater division of labor enabled diversified 

wealth accumulation and altered relationships to cattle, facilitating vast settlement.702 By 

conferring individual titles and authority to rule, it also resulted in greater use of coercive force.703 

Political units became larger and more bureaucratic, and the effectiveness of the ardo declined 
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with increasing use of Islamic and statutory law.704 Further, religious conversion can result in the 

transformation of creation myths, such that narratives from the new religion become incorporated 

into local tradition.705 The result is that, “for many of today’s Fulbe, with the exception of some 

of the nomads, a significant part of their identity is indeed based in Islam. In at least some Fulbe 

communities, Islam has begun to surpass pulaaku in importance as a guiding path.”706 Ultimately, 

the establishment of the Islamic state caused fundamental transformation in Fulani ways of life.707 

The colonial protectorate further abstracted Fulbe legality from its traditional forms by 

incorporating them into the administrative and taxation structure. Lugard declared the protectorate 

over northern Nigeria in 1900, and by 1904 he had brought the region under its colonial 

administration by conquest.708 The first twenty-five years of the protectorate significantly 

transformed Fulani political authority.709 In order to promote efficiency and reduce corruption, it 

reshaped and redistributed the structure of the caliphate’s government.710 By reconfiguring units 

of government, it undermined the respect for and efficacy of village heads.711 Further, to 

incorporate mobile pastoralists into the geographically based local governance system, the 

administration placed all pastoralists under headmen, to whom was applied the title of ardo, to 

collect the cattle tax.712 Through its cattle tax and other policies, the colonial administration 

promoted pastoral settlement.713 

 Today, there is evidence that relationships of reciprocity and reciprocal exchange networks 

are in decline.714 These reciprocal relationships are negatively associated with increased livelihood 

diversification, economic differentiation, and market integration, as well as decreased political 

autonomy and social cohesion.715 In Jos Plateau, Majekodumni found that the nature of gifts in 
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Fulani communities has changed substantially.716 Rather than give cattle, households reportedly 

give cash, crops, products, or small ruminants to members of their communities.717 Further, gifts 

to farmers or authorities hosting pastoralists have become rare, demonstrating a decline in 

interdependence between Fulani and indigenous communities.718 Thus, Fulani households and 

communities appear to be less interdependent, which may evidence a breakdown in Fulani 

constitutionalism.719  
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CHAPTER FOUR. MISGUIDED RESPONSES AND LOST POSSIBILITIES: A DEEPENED CRITIQUE TO 
UNDERSTAND THE CONTINUATION OF VIOLENCE 
 

Over the preceding chapters, I have offered a description of the legality of the Nigerian 

state, as well as an analysis of Fulani legality using the theoretical framework developed by Aaron 

Mills to demonstrate the depth and extent of difference between them. In this chapter, I will 

examine the potential implications of that difference as the Nigerian government seeks to resolve 

violent disputes between farmers and herders. In so doing, I will critique the government’s 

response, demonstrating the ways in which its policy sits within the liberal paradigm and is 

fundamentally disconnected from pastoral Fulani lifeways.720 

The violent conflict in Nigeria and across other states in the region is part of a larger system 

of diverse, interconnected issues. As described succinctly by Milligan, “population growth, 

agricultural expansion, a degraded environment, and a weakening of customary institutions, are 

generally assumed to be prime causes of pastoralist-farmer conflict, representing a classic case of 

demand- and supply-led resource scarcity.”721 In Nigeria’s drylands, which are characterized by 

low but variable precipitation, herd migration has been an important and sustainable adaptive 

strategy in pastoral lifeways; yet, that strategy and lifeway are threatened.722 

Land use in Nigeria has changed substantially over the course of its colonial history.723 

Land tenure reform emphasizing private property rights and technological innovations in irrigation 

facilitated the increasing fragmentation of land into exclusive parcels for cultivation, thereby 

shrinking and closing cattle migration corridors.724 Further, Nigeria’s rapidly growing population 

requires access to land.725 Such changes in land use, and particularly agriculture, displace natural 

                                                
720 This critique is inspired by Tully, supra note 51. 
721 Simon Milligan & Tony Binns, “Crisis in Policy, Policy in Crisis: Understanding Environmental Discourse and 
Resource-use Conflict in Northern Nigeria” (2007) 173:2 Geographical J 143–156 at 144. 
722 See Maria E Fernandez-Gimenez & Sonya Le Febre, “Mobility in pastoral systems: Dynamic flux or downward 
trend?” (2006) 13:5 Intl J Sustainable Development & World Ecology 341–362. For rainfall variability across 
Nigeria, see Chidozie Charles Nnaji, Cordelia Nnennaya Mama & Okechukwu Ukpabi, “Hierarchical Analysis of 
Rainfall Variability across Nigeria” (2016) 123:1–2 Theoretical & Applied Climatology 171–184 at 181. For herd 
migration as an adaptive strategy in that environment, see Behnke & Scoones, supra note 659 at 14–15; A R E 
Sinclair & J M Fryxell, “The Sahel of Africa: Ecology of a Disaster” (1985) 63:5 Canadian J Zoology 987–994 at 
992. 
723 See Davidheiser & Luna, supra note 7. 
724 Ibid. 
725 It is set to become the third most populous country in the world by 2050. See Aisha Olushola Arowolo & 
Xiangzheng Deng, “Land use/land cover change and statistical modelling of cultivated land change drivers in 
Nigeria” (2018) 18:1 Regional Environmental Change 247–259 at 248. 
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vegetation, reducing fodder availability for herds.726 Land use and land cover changes have a 

significant impact on climate change.727 Collectively, these changes reduce access to resources, 

increase competition, and facilitate conflict while generating concerns about sustainable food 

production for the growing population.728 As such, Suleiman et al. found that the most significant 

challenge to pastoral cattle production in Nigeria’s drylands was conversion of land previously 

used for cattle routes into crop fields.729 

In response to this multidimensional problem, the Nigerian government has adopted a 

policy seeking a market-oriented transformation of the livestock sector.730 The stated goal is to 

ensure “the livestock sector becomes a catalyst for building national prosperity.”731 To that end, 

the policy employs a six pillar approach, including investment and economic development, conflict 

resolution, justice and peace, humanitarian relief to persons displaced by conflict, human capital 

development, and a catchall “cross-cutting issues.”732 As such, “a key intervention is the 

establishment of ranches, aimed at mitigating the escalating crisis between settled-farmers and 

pastoralists that could undermine the entire development of the livestock sector.”733 In other words, 

the objective of the policy is to shift livestock production away from pastoralism and towards 

commercial ranching; to encourage mobile pastoralists to settle on defined, exclusive parcels of 
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land and intensify cattle production.734 Although the policy arose as a response to violent conflict, 

it portrays the violence as a primarily economic issue to which pastoral peoples are an obstacle. 

This livestock transformation plan is part of a long history of policy and practice by both 

colonial and post-colonial governments. Underlying the framework is a body of legal, economic, 

and ecological theory that frames and justifies Nigeria’s approach to regulating pastoral 

communities. This body of theory exists within and contains assumptions arising from a liberal 

worldview. Such assumptions strike at the core meanings of personhood and community, thereby 

determining how pastoralism is reconciled to the political community of the Nigerian state. 

I. Misguided Responses: The Theory of Pastoral Policy in Nigeria 
 

The theory and policy regulating pastoralism in Nigeria is based in a storied understanding 

of the relationship between people and the earth.735 This relationship, in Nigeria and the western 

world generally, is one of subject and object, owner and “thing” owned.736 In other words, land is 

property, a commodified bundle of rights over a territorially delineated and often exclusive area.737 

As James Tully explained, this relationship creates a situation in which it appears as if we as human 

beings are “separate from or independent of” the earth.738 It therefore places human beings in a 

position of dominion (or domination) and control over the earth.739 Land then becomes an object 

to be exploited and from which its fruits are an extractable resource to be taken out of the earth 

and consumed.740 With its legal origins purportedly in the English enclosure movement (within 

which Locke’s Two Treatises comfortably fits) this way of relating to the earth became part of the 

modern policy regimes directed at pastoral communities in Africa through a paradigm of 

pastoralism developed by economists and ecologists.741 
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A. Economic Theory 
 

Supporting this paradigm is a property rights theory that gained popularity in 1970s as 

serious droughts threatened life across the continent.742 That theory is commonly referred to as the 

tragedy of the commons, proposed by Garret Hardin in 1968.743 The tragedy that Hardin describes 

seems to be a modern retelling of Locke’s state of nature cast in economic terms.744 Locke’s theory 

of political community is grounded in the necessity of mechanisms to preserve individual liberty 

and property.745 Although the earth is common, each man has property in his person and labor.746 

Whenever he removes something out of the state of nature, it mixes with his labor and becomes 

his property, excludable from others.747 This is the starting point of Hardin’s theory.748 The 

commons Hardin describes is a resource, usually depicted as a grazing pasture, over which each 

individual has a right of use but which, once captured, cannot be used by another.749 The goal of a 

rational person in the commons is to “maximize his gain” in the use of it.750  

Locke continued, arguing that there is a natural limitation on what a man can take from the 

commons: only as much as he can consume.751 Thus, individuals will, in the exercise of their 

autonomy, take as much from the commons as they can use.752 Because there is no third party 

enforcement, each individual is responsible for his own compliance, inevitably resulting in 

uncertainty, disputes, and chaos.753 Retold in the language of economic rationalization, Hardin 

                                                
“Pastoral Commons Sense: Lessons from Recent Developments in Policy, Law and Practice for the Management of 
Grazing Lands” (2004) 14:2/4 Forests, Trees & Livelihoods 243–262 at 247–49; Milligan & Binns, supra note 721 
at 150–51; Akin M Omotayo, “Ecological Implications of Fulbe Pastoralism in Southwestern Nigeria” (2003) 14:5 
Land Degradation & Development 445–457 at 445–46. 
742 Moritz et al, supra note 741 at 350–51; Toulmin, Hesse & Cotula, supra note 741 at 247–49. 
743 Garrett Hardin, “The Tragedy of the Commons” (1968) 162:3859 Science 1243–48. 
744 Jeremy Webber made this point, writing “The story generally told by law and economics scholars about the 
emergence of private property is best considered a myth of the emergence of economic man – akin to the political 
myth of the establishment of organized societies through social contract – rather than a plausible ethnohistorical 
account.” Jeremy Webber, “The Grammar of Customary Law” (2009) 54 McGill LJ 549–626 at 601. In this 
retelling, the economic language of utility maximization is a quantifiable heuristic for individual liberty. 
Maximizing utility – the balancing of marginal costs and marginal benefits – is fundamentally a mode of rationality 
by which one makes choices that are best for oneself. 
745 Locke, supra note 50 at § 94. 
746 Ibid at § 27. 
747 Ibid. 
748 Hardin, supra note 743 at 12. 
749 Ibid. 
750 Ibid. 
751 Specifically, “as much land as a man tills, plants, improves, cultivates, and can use the product of.” Locke, supra 
note 50 at § 32. 
752 Ibid. 
753 Ibid at § 13. 



 82 

argued that a rational herdsman obtains positive utility by adding an animal to his herd but incurs 

little of the cost of his additional grazing.754 As a result, the herdsman “concludes that the only 

sensible course … is to add another animal.”755 In other words, if the natural limit to consumption 

is what a man can use, then there is no limit. Since every herdsman does the same, “each man is 

locked into a system which compels him to increase his herd without limit – in a world that is 

limited. Ruin is the destination toward which all men rush, each pursuing his own best interest in 

a society that believes in the freedom of the commons. Freedom in a commons brings ruin to 

all.”756 This is, in essence, Locke’s state of nature, such that the absence of a third party coercive 

authority to enforce limitations on individuals’ resource use leads to instability for all.757 

Locke wrote that uncertainty and chaos lead individuals to leave the state of nature by 

agreeing to be bound by limitations on their liberty.758 Harold Demsetz developed a theory of 

property rights which takes up this idea, explaining the transition from the ruin and chaos of 

Hardin’s commons to the certainty and efficiency brought by a system of private property rights.759 

Consistent with both Locke and Hardin, Demsetz argued that where there is increased competition 

over progressively scarce land, access to the resource becomes more uncertain.760 Simultaneously, 

however, competition over the resource increases its value.761 The result is a rebalancing of the 

benefits and costs of resource use, which causes society to shift towards a system of private 

ownership rights.762 Private rights, when recognized by the state through registration and titling, 

purportedly create greater certainty over those rights and facilitate the incentives to invest in 

improvements of the land.763 In Locke’s terms, individual users agree to forgo their unrestrained 

access to the commons in order to obtain greater certainty over and benefit from a smaller but 

exclusive area. 

Like Locke’s state of nature, this property rights theory treats pastoralism and open access 

systems as if they were an early stage of economic development.764 From such a perspective, 

                                                
754 Hardin, supra note 743. 
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759 Harold Demsetz, “Towards a Theory of Property Rights” (1967) 57:2 American Economic Review 347–59. 
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pastoralists have not yet advanced to the stage of private property rights. Further, it assumes and 

attributes to pastoralists a form of liberal rationality: free choice to maximize one’s own liberty at 

the expense of others as manifested in a cost-benefit analysis.  

B. Ecological Theory 
 

Traditional ecological theory also contained assumptions about pastoralism which helped 

to shape policy perceptions of it. Until the late 1980s, pastoralism was studied under the 

assumption that it was practiced in a potentially stable system.765 According to the prevailing 

opinion of the time, that system became destabilized by improper herding practices like excessive 

herd size and overgrazing.766 Thus, within the logic of this paradigm, herd populations oscillated 

between extremes as they overgrazed, then died off until pasture recovered sufficiently to facilitate 

herd growth.767 The model assumed a point of equilibrium, a stable and permanent carry capacity 

or number of animals the environment could support at all times of the year.768 Thus, changes to 

the system were necessary to restore the equilibrium.769 

C. Influence on Policy 
 

Crucially, the traditional economic and ecological perspectives of pastoralism are now 

known to be false.770 In particular, they inaccurately describe the factual scenarios on which the 

theories are based.771 However, both substantially influenced a sustained framework of law and 

policy in Nigeria. These theories are part of an established tradition, and the perspectives and 

assumptions underlying them have long been part of colonial and post-colonial regulation of 

pastoralism.772 In 1926, former Governor of the Northern Nigeria Protectorate, Frederick Lugard, 

                                                
765 James E Ellis & David M Swift, “Stability of African Pastoral Ecosystems: Alternate Paradigms and Implications 
for Development” (1988) 41:6 J Range Management 450–59 at 451. 
766 Ibid; Anders Hjort, “A Critique of ‘Ecological’ Models of Pastoral Land Use” (1981) 46:3/4 Ethnos 171–189 at 
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767 Hjort, supra note 766 at 173. 
768 Ibid at 175–76. 
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771 Webber, supra note 744 at 599–602; Behnke & Scoones, supra note 659; Ellis & Swift, supra note 765. 
772 Ellis and Swift identified two major contributors to the traditional pastoral paradigm. In 1926, Melville 
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wrote that pastoralists were inefficient in their use of land and livestock production because their 

“methods have not changed since the time of Abraham.”773 As such, herders in Nigeria needed 

European assistance to learn how to manipulate land, water, and other resources to maximize 

livestock production.774 Two types of development policies followed: (1) technical interventions 

seeking to manipulate herd sizes and local environments and (2) the alteration of land tenure 

systems.775 

Throughout colonial governance, the settlement of pastoralists was seen as a necessary 

means to ensure the success of the livestock industry.776 Commercial ranching and settlement 

initiatives were implemented throughout the era of protection.777 The establishment of group 

ranches and reserves attempted to settle groups of pastoralists on specific tracts of land with the 

hope that some form of privatization would facilitate better management practices and stable herd 

populations.778 A World Bank study conducted between 1947 and 1954 gave scientific support to 

these views when it concluded that nomadism was wasteful and unproductive.779 It suggested that 

Nigeria seek to replace pastoral migration with grazing reserves, which then became a central tenet 

of livestock development policy following independence.780 

To that end, post-independence governments in Nigeria continued their attempts to 

modernize the pastoral livestock economy through technical interventions and property rights 

reform.781 In 1965, the Grazing Reserve Law empowered the Native Authorities and the Ministry 

of Animal and Forestry Resources to acquire native land and reserve it specifically for grazing.782 

Following severe drought in the 1970s and 1980s, anxieties surrounding the commons intensified 

across the continent, fed by Hardin’s tragedy and leading to policies aimed at controlling 

                                                
773 Lugard, supra note 315 at 533. 
774 Ibid. 
775 See Ellis & Swift, supra note 765 at 452. See also, Lugard, supra note 315 at 533; Sinclair & Fryxell, supra note 
722 at 992. 
776 Omotayo, supra note 741 at 446. 
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administration settled pastoralists on the Jos Plateau, an effort which also failed. See Ibid. 
778 By changing resource use incentives to internalize costs of use. Demsetz, supra note 759. 
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pastoralism.783 Throughout the 1970s, reserves were established in Plateau, Katsina, and Bauchi 

states.784  

Additionally, in 1978, the federal government engaged in substantial land tenure reform. 

According to Allot, the Land Use Act imposed for the first time a uniform system of land titling.785 

The Act vested all land within the territory of each state in the state governor to be “held in trust  

and administered for the use and common benefit of all Nigerians.”786 State governments were 

vested with authority to manage land in urban areas, and local governments possessed the authority 

to manage land in rural areas.787 Recognizing Nigeria’s legally plural communities, registration 

and acquisition of private land title was not limited to individuals. Local government possesses 

authority to grant customary rights of occupancy, defined as “the right of a person or community 

lawfully using or occupying land in accordance with customary law.”788 Thus, communities could 

claim customary rights of occupancy to their homelands, enforceable against non-members.789 

However, given pastoral migration – and therefore the apparent absence of a defined, identifiable 

homeland – the act disadvantaged pastoral communities in multiple ways. According to 

Davidheiser and Luna, such policies were “especially hard on pastoralists as colonial regimes 

tended to lay claims to territories that were not permanently settled, and that were an important 

part of the transhumant Fulbe production system.”790 Further, it disadvantaged mobile herders 

relative to settled, indigenous farming communities by giving to the latter legally enforceable 

exclusion rights.791 Thus, rights to access land may be delineated based on one’s indigeneity to an 

area. 
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Throughout the 1980s and 1990s there were few changes to the government’s policies on 

pastoralism.792 Today, the federal government seeks a radical transformation of extensive, 

migratory pastoralism into intensive, sedentary commercial livestock production. Thus, Hardin’s 

tragedy of the commons narrative – and the larger theoretical paradigm within which it sits – has 

“profoundly shaped” pastoral policy and the discussion “about the impact of pastoralists on 

ecosystems.”793 In essence, the policies with which the state approaches and regulates herders who 

practice migration are steeped within the liberal worldview. The logic with which they perceive, 

make sense of, and respond to pastoralism is a liberal constitutional logic. 

D. The Fundamental Problem with the Traditional Paradigm 
 

Within the traditional ecological and property rights paradigms, pastoralism as a type of 

rooted constitutionalism appears irrational.794 According to Mills, if nature is “inherently unlawful 

and disordered, and only humans possess the autonomy to choose to live otherwise,” then only 

human beings are capable of constituting communities.795 Liberal constitutionalism then 

necessarily entails the separation of human communities from the earth.796 Further, human 

manipulation or management of the earth is required to overcome disorder.797 Hence, we attempt 

to establish order through the fragmentation and commodification of land as private property, 

which creates the incentives to improve and perfect it with human interventions.798 The earth then 

needs human dominion and management to be ordered, efficient, and sustainable.799 From this 

perspective, pastoral Fulani constitutionalism is irrational. The relationship of herders to cattle, 

plant life, and spirits brings non-human beings associated with nature into the calculus of 

constitutionalism. By organizing human communities through herd migration to available pasture 

and water, pastoralism exists within the chaos of nature and does not seek to control it.  

Further, when translated into the language of autonomy and logic of social contract, 

pastoralists appear to behave irrationally by exercising their autonomy without regard for and in 
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violation of the autonomy of others.800 In other words, they disrespect farmers’ personhood by not 

adhering to the principle that all persons possess equal – and therefore limited – liberty such that 

farmers are made unfree. This lack of respect for farmers’ liberty creates the chaos manifested in 

violent disputes. From this point of view, Fulani herders should desire changes to their way of 

being that would reduce the disorder and make their own liberty more certain. Yet, they are 

unwilling to do so.801 Thus, even if pastoralism weren’t irrational in and of itself, violent disputes 

between farmers and herders in Nigeria have generated chaos such that it is rational to progress to 

an improved way of being by forgoing their unlimited liberty in the commons for limited but secure 

rights in private property. 

Therefore, the role of the Nigerian government within this logic is to create laws and 

policies that enforce the equality principle against Fulani herders so as to prevent and punish 

unjustified infringements on farmers’ liberty.802 Hence, the Nigerian government has repeatedly 

enacted policies which promote the settlement of pastoralists and privatization of access to land.803 

Such policies create clear reciprocal duties and rights with respect to land which can be vindicated. 

By settling on reserves, herders would gain rights to access resources within and guarantees against 

agricultural encroachment from without.804 However, reserves also create a corresponding duty 

not to use privately held land outside the reserve. 

The problem is that these rights and duties arrangements are inherently in conflict with 

pastoral relationships to land. For example, Moritz described how pastoralists in the Chad Basin 

maintained free and open access to pasture, regardless of herder’s ethnic community or origin.805 

For these pastoralists, cattle literally are life; without cattle, people cannot live as pastoralists.806 

Thus, “to deny cattle access to grazing resources is to deny pastoralists life.”807 While private 

                                                
800 In the language of utility, they incur all the benefit of their actions without incurring the costs (i.e. damage to 
farmers’ crops). 
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property rights respect the holders’ autonomy over a parcel of land (and by extension their 

personhood) within a liberal worldview, private property rights disrespect pastoralists’ personhood 

by literally disconnecting them and their cattle from the earth.808 As such, foreclosing cattle access 

to grazing through exclusive land rights make pastoralists unfree. 

II. Lost Possibilities: A Shift in the Paradigm, but Not the Worldview 
 

A significant body of scholarship has critiqued the traditional pastoral paradigm such that 

it is no longer the dominant model. By showing that the use of common pool resources like pasture 

does not necessarily result in overuse, Ostrom demonstrated that individual exclusive title is not a 

necessary condition of efficient and sustainable resource use.809 The caveat is that certain 

conditions within communal land management be met.810 Generally, these conditions include rules 

governing access, use, and enforcement.811 Importantly then, the literature still holds that open 

access (defined as the absence of these conditions) can lead to overuse and, in so doing, relies on 

assumptions of traditional economic rationality.812  

Further, Ellis and Swift demonstrated in 1988 that the assumption of a stable equilibrium 

fails in a drylands environment.813 As such, they argued that interventions which attempt to achieve 

stability in a highly variable climate are likely to be irrelevant, disruptive, or destructive.814 Benhke 

and Scoones then demonstrated in 1992 that pastoral strategy is to move throughout the local 

environment, exploiting optimal periods in each area.815 Such practices, referred to as opportunistic 

management, respond to fluctuations in water and pasture availability, adapting to and using 

environmental variability rather than attempting to manipulate the environment.816 These 

arguments demonstrated for the first time in western literature that pastoral migration is 

ecologically rational. 
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Such work has challenged the traditional arguments that extensive pastoralism is less 

efficient and more environmentally damaging than intensive livestock production in dryland 

environments. Rather, it argues that migration-based pastoralism can, in fact, be sustainable.817 

Further, the new paradigm suggests that overgrazing occurs in drylands when animals are 

concentrated due to restrictions on herd movement.818 As such, settlement schemes like reserves 

and ranches, which assume that local ecosystems can support herds year-round within a defined 

territory, are associated with overuse of land, augmented effects of drought, and increased 

disputes.819  

This is evident in Nigeria. For example, in the Zamfara Reserve, increased use of reserve 

land following agricultural encroachment into traditional migration corridors led to overgrazing 

and degradation within the reserve.820 Similarly, Ducrotoy et al. argue that grazing reserves are 

failing to meet their goals of promoting pastoral settlement and self-sufficiency.821 By pushing 

pastoralists onto the Kachia Grazing Area, cattle production has outstripped resource 

availability.822 As a result, households have continued to take animals out of the reserve on 

transhumant migrations during the dry season.823  

The shift in the science demonstrates a growing awareness that traditional policy solutions 

are ill-suited to the challenges posed by pastoralism in a liberal state. According to Turner, formal 

title to land increases rigidity and restricts movement.824 Yet, Burnsilver et al. demonstrate that the 

environment necessitates movement to some degree.825 Thus, Fernandez-Gimenez argues that 

pastoralists need more secure access to land, but also require flexible patterns of land use and 
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social relations.826 Although Nigeria has not adjusted its policy approach, this awareness has led 

to attempted solutions in many other African countries.827 For example, decentralization – 

allowing communities to govern and administer access to land with customary law in purportedly 

contextually appropriate ways – and laws codifying rights to movement and protecting migration 

corridors from agricultural encroachment.828 

Unfortunately, however, these solutions fail to rectify the underlying tension between state 

and pastoral constitutional orders. Rather, they continue to misunderstand pastoralism because 

they evaluate it with a liberal worldview and logic.829 For example, Kratli and Schareika point out 

that the new ecological paradigm continues to view environmental variation as a problem to be 

solved or risk to be mitigated by human manipulation of the environment through strategic 

movement and fluctuations in social organization.830 Similarly, Toumlin et al. note that legal and 

policy responses like decentralization and private land tenure are founded on the notion of 

productive land use such that land is still understood to be an exploitable commodity.831 These 

persistent assumptions reveal that a critical element is missing from the new paradigm.  

According to Adriansen, while the arguments of the new pastoral paradigm are “based on 

the ‘needs of nature’… pastoralists’ actions and mobility practice are explained using a scientific 

understanding of drylands and not [pastoralists’] own explanations or conceptualisations of 

‘nature’.”832 What is missing then, is pastoralists’ own worldview through which they understand 

the earth and their relationship to it. In other words, if you were to look at pastoralism within the 

Fulani worldview and logic, it would be rational, and, using rooted logic as a model, it is.  
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Rooted constitutionalism proceeds from the perspective that “creation is inherently lawful 

and ordered” such that “humans are responsible for creating communities that are reconcilable to 

the earthway.”833 As Tully wrote,  

“Every second of the day the living earth gives countless gifts of goods and services 
needed to sustain all interdependent forms of life… Each interdependent form of 
life not only sustains itself, but also, in so doing, produces goods and services that 
help to sustain others; and vice versa. Accordingly, the way life sustains life by 
reproducing the conditions of life is portrayed as the mutual exchange of gifts 
among interdependent partners.”834 
 

Rooted constitutionalism reproduces this cycle, such that rooted communities “remain always-

already in interdependent relationships with other” human, animal, and plant communities.835  

The local earthway in drylands Nigeria is characterized by cycles in which the earth gives 

the gifts (or goods and services) that help to sustain human and non-human beings in ways that 

vary across space and time. Mobile pastoralism – as a mode of organizing humans and non-humans 

into communities – harnesses these cycles, recognizing the order inherent within them.836 In other 

words, migration reproduces the earthway in drylands Africa within a pastoral constitutional 

logic.837 It is both the way pastoralists fit into the order inherent in the local environment, as well 

as a way of knowing that directly informs how community is organized within it.838 Migration 

entails the respectful and responsible use of pasture and water considering the needs of the herd.839 

It requires herders to listen to the earth and cattle and respond to their respective gifts and needs 

when making decisions about how to organize community in any given time and place.840 When 

viewed through a rooted lens, it leads to outcomes which respect the earth and the non-human 

beings with whom herders are in relationships, such that all are made more free. 

Ultimately, there appears to be a foundational disconnect between pastoralism and the 

state’s policy approaches to pastoralism. Within the liberal logic, open access makes farmers less 

free; within the rooted logic, private land rights make pastoralists and all other beings less free. 
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Thus, the very logics which organize community are fundamentally at odds with one another, and 

this is caused by “a foundational eco-system incommensurability beneath the roots of each kind of 

legality.”841  That incommensurability exists in the difference between how personhood is defined 

and what it means to respect it.842  

Within a rooted pastoral worldview, the earth and other-than-human beings appear to be 

persons worthy of respect and with whom humans are interdependent.843 To respond to the earth’s 

needs, and thereby respect (and not overexploit) its gifts, herders must be able to move openly.844 

Through movement, herders and the other non-human beings with whom they are in 

interdependent relationships are made more free. However, within the worldview underlying the 

state’s regulation of pastoralism, human beings are independent of cattle and the natural 

environment, which become objects whose use is evaluated in terms of the marginal costs and 

benefits to human beings. This necessitates the parceling of land into exclusive pieces. Thus, the 

Nigerian state and pastoral Fulani communities living within that state appear to possess very 

different and potentially irreconcilable understandings of political community.  

III. The Violence of Nigeria’s National Livestock Transformation Policy 
 

The tension between these divergent understandings of political community has 

implications for reconciliation between Fulani herders and the Nigerian state. As Mills writes, “the 

profundity of difference between [liberal and rooted] legalities suggest that dialogue [between 

them] isn’t possible.”845 Whether or not this is the case here is well beyond the scope of this paper. 

However, it appears from the National Livestock Transformation Policy that dialogue is not part 

of the state’s objective. In seeking to resolve the conflict, the Nigerian state has adopted a policy 

which seeks to overhaul the livestock sector through a transformation of herders’ very lifeways.  

By expressing in its policy a strong commitment to economic development, the state 

appears to view pastoralism as a primarily economic activity to which the violence is an obstacle. 

When understood in this way, livestock production is severed from the larger social, cultural, and 

legal sphere in which herders practice it. Such a perspective fails to account for the ways in which 

pastoralism is holistic and embedded within other activities that appear to the state as mere cultural 

                                                
841 Mills, supra note 46 at 200. 
842 Ibid at 197–200. 
843 Ibid at 68–82. 
844 Fernandez-Gimenez & Le Febre, supra note 722. 
845 Mills, supra note 46 at 195. 
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markers.846 Further, it assumes that the larger cultural context surrounding herding can continue to 

exist and operate within the private sphere created by the liberal constitutional logic. Ultimately, 

the  policy purports that “the state’s liberal constitutional order can serve as the logic and structure 

within which the legal interests of rooted peoples may be articulated.”847 As such, Nigeria’s 

policies related to pastoralism represent a constitutional monologue, rather than a dialogue.848 In 

other words, the promotion of settlement and commercial ranching is a clear attempt to incentivize 

Fulani herders to give up their legal orders entirely and conform to the constitutional order of the 

state. 

One of the many problems with this approach is the violence it causes to Fulani herders. 

Because liberal constitutional orders are based in the separation of human communities from 

nature, or in other words, the independence of human communities from the earth – they 

“necessarily consume the earth.”849 As Mills argues,  

“Without a healthy earth, there’s no functioning earthway. Without a functioning 
earthway, there’s no rooted constitutionalism. Without functioning rooted 
constitutionalism, there aren’t lawful [rooted] communities. Without lawful 
communities, we experience social disintegration and assimilation into settler legal 
systems.”850 
 

Because rooted constitutional orders are based in and reproduce relationships between humans and 

the earth, the destruction of those relationships leads to the destruction of rooted constitutional 

orders and thereby rooted peoples.851 

Further, there are broad and significant implications to the government’s approach. All 

peoples – whether liberal or rooted – can recognize that relationships in Nigeria are in crisis. 

Violent disputes between farmers and herders represent a substantial source of insecurity for many, 

rooted or otherwise. Further, environmental changes and population growth have put the earth, 

and thereby the food supply of all Nigerians, at risk. James Tully would argue that this situation 

has been brought about by the liberal constitutional order. Through the imposition of a private 

property system by the colonial and post-colonial governments “humans became dis-embedded 

                                                
846 Ibid at 130–33; Stenning, supra note 13 at 55–59; Cobern, Umar & Junaidu, supra note 641. 
847 Mills, supra note 46 at 212. 
848 Ibid; James Tully, “Recognition and Dialogue: The Emergence of a New Field” (2007) 7:3 Critical Rev Intl 
Social & Political Philosophy 84–106. 
849 Mills, supra note 46 at 204–05. 
850 Ibid. 
851 Mills also argues that the inverse does not hold true. In other words, rooted constitutional orders do not, in his 
opinion, do violence to liberal peoples. Ibid at 204–09. 
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from participation in the symbiotic ecological and social relationships that sustain life and re-

embedded in abstract competitive, economic, political, and legal relationships that depend on but 

destroy underlying interdependent ecological and social relationships.”852 According to Tully, 

extracting the earth from its interdependent relationships with human and other-than-human beings 

and reconfiguring it as private property facilitates the commodification and exploitation of the 

earth.853 In other words, it is human management, manipulation, and improvement of land that has 

led to changes in land cover, soil degradation, and an at-risk environment.  

Ultimately, the means constitute the ends.854 Increasingly privatized and individualized 

solutions – like the National Transformation Livestock Plan – will likely generate more of the 

same. By seeking the settlement of pastoralists, the policy dis-embeds them from their 

interdependent relationship with the earth and promotes one based in objectification and 

exploitation. Viewing land as property purports to prevent conflict by creating bundles of clear 

rights which can be enforced against others. However, by conceiving of land as exclusive and 

rival, the interests of some are pitted against those of others. Under the increasing strain of 

competition due to population growth and climate change, conflicts over interests in land are likely 

to increase, such that private property rights can only provide a remedy for violations after they 

have occurred. Thus, relationships will likely erode even further. In seeking to end the violence, 

the government’s policy may only perpetuate the problem. 

  

                                                
852 Tully, supra note 51 at 104. 
853 Ibid at 104–07. 
854 Mills, supra note 46 at 276. 
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CONCLUSION 
 

Violent disputes between Fulani herders in agricultural communities have substantially 

undermined safety and security throughout Nigeria. Underlying the conflict are tensions relating 

to ethnicity and indigeneity, which have implications for access to land.855 These tensions are 

fundamentally an issue of how political community is defined in Nigeria. Membership in the 

political community of Nigeria takes the form of ethnic and indigenous citizenship.856 Though 

nominally indigenous, this conception of political community does not necessarily reflect 

indigenous conceptions of belonging. Rather, it reflects an understanding of political community 

imposed by colonialism.857 

Through its colonial history, the Nigerian state was constructed on a foundation of 

autonomy, free choice, and social contract, organized to equally preserve and protect its citizens’ 

liberty. It conceives of relationships to land as private property rights, which are delineated on the 

basis of indigeneity, creating tensions over access to land.858 As such, the state approaches the 

violent conflict between farmers and herders as an issue of protecting indigenous farmers’ property 

rights from unjust and arbitrary infringements by Fulani herders and their cattle. It therefore has 

created a policy which seeks to transform the livestock sector, enclosing cattle within territorially 

constrained commercial ranches.859 

However, the policy attempts much more than an overhaul of the livestock sector. Rather, 

it seeks to transform Fulani pastoralists’ very lifeways by assimilating them into the state’s 

political community.860 Forgoing migratory grazing for intensive, sedentary cattle production 

entails the assignment of rights and duties to Fulani herders in respect of their land use. This 

delineation of rights and duties appears to fundamentally conflict with pastoral Fulani lifeways. 

Using Aaron Mills’s proposed framework of rooted constitutionalism, this thesis 

endeavored to demonstrate that it is possible to understand Fulani communities, migration, and 

cattle raising practices through an alternative conception of constitutionalism. Within this 

framework, Fulani understandings of community necessitate fluid, mobile relationships to land. It 

                                                
855 Nwachukwu, supra note 31 at 249; Arowosegbe, supra note 65 at 65–66; Odubajo, supra note 358 at 80. 
856 Nwachukwu, supra note 31; Odubajo, supra note 358. 
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859 FAO, supra note 730 at 14. 
860 Mills, supra note 46 at 212. 
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is only through these relationships that Fulani people and communities are made free. Thus, within 

a rooted constitutional worldview and logic, the government’s solution to the conflict infringes 

upon Fulani herders’ freedom by seeking their settlement. 

Ultimately, there appears to be a fundamental, and potentially irreconcilable, conflict 

between the state’s constitutional order and the constitutional order of Fulani herders. There is a 

tension in the very means by which both parties make sense of the world around them.861 Thus, 

within each, the laws of the other are irrational and lack all meaning.862 Further, by failing to 

recognize this tension and perceiving the problem solely through its own worldview, the Nigerian 

state will inevitably contribute to the violence.863  

  

                                                
861 Mills, supra note 46. 
862 Ibid. 
863 Ibid at 203–05. 
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