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Il

Abstraet

The creadon of a Free Trade Area of the Amerleas (FTAA) by the year 2005 bas beeD a serlous

undertaklng ID the bemlspben slnee the ftrst Summ1t of the Amerlcas held ID MlamilD Deeember

of 1994. Tbls entalls the creation of a free trade agreement tbat would IDclude vlrtuallJ ail the

nations of the Western Hemisphere. However, tJds 15 Dot the flrst attempt at the creadoD of trade

agreemeDts wltbIn the reglon. From early efforts sucb as the LaUD Amerlean Free Trade

AgreemeDt ta current ODes such as the North Amedea Free Trade AgreemeDt and the MERCOS1Jll,

there bas been a pusb for the p&St 40 years at the use of frae trade as a tool for eeoDomie

developmeDt. Nevertheless, traditloDally there bas beeD a lack of legal ad IDstltut10DaI analysls

ID the formaloD of these trading blocs. The same tblDg appears ta be happeDlDg ID the fonoaloD

of the FrA!. This thesls analJZ8s and compares the dlfferIDg trading blocs ID the Westero

Hemlspbere ID terms of InstltuUODS and capaclty tu create reglonal DOnDS ud proposes the

lDstitotlODaI framework needed for successful regionallntegratloD for the FTA!. It theD looks at

legal obstacles wltbIn the ConsUtoUons of select States to the fonoadoD of Ws trameworll and

problems tbat may arise ID Jurlsdlet10nal UDcertalntles betweeD the plethora of trading blocs.
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Résumé

L'étabUssement d'une Zone de Libre Ecbange des Amérlques pour l'année 2005 fut un sérieux

compromis entrepris lors du Premier Sommet des Amérlques, tenu à Miami eD décembre 1994. Ceci

comprend la création d'un accord de Ubre écbange capable d'Inclure presque toutes les nations de

l'bémlspbère occidental. Toutefois, ce n'est pas la première tentative de créer un accord de

commerce dans la région. ns'est passé plus de 40 ans entre le premler essaie de l'Accord de Libre

Ecbanges de l'Amérique LaUDe et les deu Instruments en vigueur de nos Jours, l'Accord de Libre

Ecbange Nord Américain et le MERCOSUR. D'ailleurs, la formation de tels blocs a été

tradiUoDDeDement dépourvue d'une analysée Juridique et InsdtudoDDeDe. Ce qui semble être

encore le cas dans la formation de la Zone de Libre Ecbange des Amérlques. Cette tbèse analyse et

compare les différences dans les blocs de commerce de l'hémlspbère occidental à travers des

InstItudons et des normes régloDaies. De plus, eDe propose un modèle lnstltuUoDDel qui permettra

la réussite de l'lntégradon régionale de la Zone de Libre Echange des Amérlques. FInalement, eDe

pose un regard critique aux obstacles consUtutionnels de certains Etats à la formation de ce

modèle et aux possibles problèmes d'ordre JurldtcdoDDel Issus d'une multitude de blocs de

commerce.
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1. INTRODUCTION

The acceptance of free trade as tbe proper raad towards economlc development bas brought about

a reanty ln wblcb serlous consideration Is made UPOD the formation of a 'Free Trade Area of the

Amerlcas' (FTAA). Concrete steps towards tbls goal bave been made at the two Summlt of the

Amerlcas beld ln Miami ID December of 1994 and ln Sandago, CbOe ID April of 1998. ID the lIrst

Summlt, tbe adopted Declaradon of Prlnclples and Plan of Action (Summlt Declaradon) caus for,

Inter alla, the formadon of a bemispberlc tree trade agreement by tbe year 2005 wbOe the Second

Summlt of the Amerlcas: Sandago Declaradon and Plan of Action (Santiago Declaradon) lDItIates

the negodations for Ws proeess.I Bowever, It wouId be wrong tu conslder these events as belng a

recent manifestation of reladons among lbe nadons of Latin America. Economie Integradon bas

been seen slnce the daJs ofSlmôn BoUvar as a soludon to the problem of LaUD Amerlcan dlS1UlItJ.2

Tbls Ideal was fIrst espressed ln the Treaty ofPerpetuai Union, League, and Confederation of 18263

and then t'urther attempted ln the ConUoentai Treaty of 1856.4 However, these attempts falled

beeause, as the CbOean govemment bad Iben obsened. the purpose ofthese agreements were:

[DJreet8d prtmarUy towards formlJlr; a leape of (ovemments, rather tbaD trJbIr to 1IIIlIy
the people, to ellgdnate oaUoDai boundarles wltbIn the colItIDeDt and to barmomze die
elements of progress towards the developmeDt of the ellUre Latin Amedcan people.5

Tbe ftrst praedeal steps towards economlc integration oecurred durlDg the 1950's. It was at Ws

1 8umDdt of the Americas: Declarallon of Prtnclples and PIaD of AcUon, (1995) 34 LL.M. 808 [herelDaft8r SUDmdt
Declaration) and Second SuDurdt of tbe Ameriœs: Santiago DeclaratioD and PIaD of AetloD, (1998) :rr LUI. 9t7
[herelnatter Santiago Declaratlon~ The ftrst step towards Westem Hegdspbere blterratlOD for LadD Amedea ID tIIIs
decade for the creation of a "free trade ZODe from the port of Anchorage to 'Derra dei Fuero" wu tbe EDterpltse for
the Amerlcas InIdadve (EAI) ID JUDe of 1990 by the United States. Tb8 BAI conceDtraled on tbree dlffereDt but
IDternlated aspects: trade, debt ami IDvestment. see G. Ryd & E. GltB, "LatID ~rlca (Dlemuon and tbe EDterpdse
fortbe Americas Inldadve" (1992)26 J. Wodd T. 25.
2 ft. Varras·mdalg'o, "Economie IDtecradoD, Development PIaDDID( ami Soverelpty; A LadD Amerlcu Vlew" (19T1) 9
Law. or Am. 318 at 319.
3 Treaty of Perpetuai Union, League, and ConfederaltoD, (1826), reprlDted ID F.V. Garda·Amador, The (ater·AlDedcu
System: Treades ConveDUoDS &Other DocumeDts, voL l, part 1(New York: Oceaua, lœ3) al8-
4 CondMDI&l Treaty (1858), repdJded ID Garcia·Amador, Ibid. al 21. See R. varps·mdalro, "The Process of (_rndon
ln LadD Amedea" (1911) 15 Comp. Jar. Rev. 105 at 111.
5 Varras.HldaIg'o, ibid. Note tbat there also exlsts PmA:lledcaDlsm tbat m'gdnated ..th the fOrmadOD of die
Orr8lllzadOD or Americaa States ID 1948. For a dlscussioD of the role of die OrpDIzatlOD of Amerlcaa States ID
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perlod the Economic Commission for Latin America of the United NaUons (ECU) bad consldered the

notion of LaUD Amerlcan IntegraUon.6 The strueturallst scbool of tbIs organlzatlon emphaslzed

Import subsdtotlon poncles on an enlarred reglonal market ln arder ta accelerate domestic

IndustriallzaUoD.7 To tbls end, the LaUD Amerlcan Free Trade Assocladon (LAFTA) was formed, the

foreronner to the carrent reglonal IntegraUon agreemeDt, the LaUD Amerlcan IDtegraUon

Association (LAIA). ftowever, wbat dlstlDgulsbes today's efforts from the p&St Is the acceptaDce bJ

Latin America OD the merlu of world market linkages ratber tban on protecdng domesUc

markets.8 The prevalence of the free trade agreemeDts ID the reglon aUests ta tbIs n8W tbIDIdng.9

To carry out tbls goal, the Summlt DeclaraUon provlded that the Trade MInIsters InIUate a series

of meetings to take "concrete lDIUaI steps" to advance the formation of the FTMIO ThIs was

foUowed up ln the SanUago Declaration wbereby the Trade MIn1sters were Instructed to lDIUate the

DegoUaUons. So far, Dve mlnlsterlal meeUDgs bave taken place wblch bave estabUsbed nlDe

negouaUDg groupS.11 ID the meeUDg beld ln San Jose, Costa Rica, the negoUabg groups were

faclJltatlDg' tbe process for tbe creaUoD of the FrAI\, see J. Tfambel, "Pree Trade ln the Amedcas: APerspecUye trom
the OrpatzadOD of AmericaaStates" (1997) 19 Bous. J.lnt'I L 595.
6 Varps.BldaIg'o, supra Dote 4al 118.
7 M. HalDes·Ferran, "MERCOSUR: ANewModel of Ladn Amerlcan ECODOmiC Inter;raUoD" (1993) 25 Case W. Res. J. IDfl L
413 al 416.
8 ibid. at 418.
9 CbUe aloDe bas close to tbIrty agreements for ecoDomic cooperaUoD, see D. Gana, "The UDlted States and the
ExpaDSIOD of Westem Hemlspbere Flee Trade: Participant or Obsener? l' (1997) 14 Artz. J. Int'. & Comp. Law 381 al 400.
10 Sommlt DeclaraUoD, supra Dote 1al 822. Tlds was foUowed up ID the Second S1uDmft of the Amerlcas tbal was beld
ID SanUar;o, CbUe ln April of 1998 wberelJy ln the Santiago Declaradon, supra Dote 1at 965, the Trade Mbdsters .re
lDstrueted to lDIUate the Del'OtlaUoDS ln accordaDce wltb the prIDclples and obJeCUyes as set out ID AJmex 1 of The Su
Jose MIDIsteriai DeclaradoD, oDllDe: FrA! ornelal Website < bttp:/lvvww.ftaa·a1C&org/mbdsterlais/eosta_e.asp >
(date aeeessed: 15 November 1999) [herelDafter San Jose DecJaraUOD~

Il The ftrst mlDIstedai meeunr; was beld ID DeDyer, Colorado ID JuDe 01 1995. ThIs meeunr lormed seveD -rIdDr
groups ln market aecess, custOIDS procedun and mes 01 odg1D, lnYestmeDt, staDdards and teclmlr.al bamen ta
trade, sanltary and pbytosultary measures, subsidles, anUdumplnr and colllltenaDlDr duUes and smaIIer
ecoDomles, see The DeDver MIDIsteriai DeclaradoD, oDJIDe: FrA! Omdal Website <bttp:/lwlnr.ftaa·
alca.orr:1mIDIstedalsldeDYer_e.asp > (date accessed: 15 November 1999) [herelDafter Denver DeclaratloD~ Tbe second
meeting' wu beld ln Cartag'ena. Colombla ID Marcb of 1996. Tlds meetlDr formed four furtber woddD( croups:
govemment procuremellt, InteUeetDai property rlgbts, trade OD servlees and COmpeUdOD poUcy, see The Cartareu
MiDlsteriai Declaradon, oDllne: FTAA Omdal Website < bttp:/lInnv.rtaa·a1ca.oll'lIIIbdstedalsfcarta_e.asp> (date
aceessed: 15 Noyember 1999). Tbe tldrd meeting' was IIeld ID Belo Horizonte, BrazIlInMay of 19!17. TIIIs meeUnr lormed
the woddD&' IToup OD dispute seUlemellt, see Tbe Belo Horizonte MlDIsteriai DeclaradoD, ollllDe: rrA! omclal Website
<hUp:/IWww.rtaa-a1ca.org/mlDtsterlalslbelo_e.asp> (date accessed: 15 November 1999) [IIerelDafter Belo Horizonte
DeclaradoD~ The lourtb meetlDrwas beld ln San Jose, Costa Rlœ lnMarcb of 1998. ThIs meeUnr estabUsbed tbe lUe
DerO~(lOups ln market access, lDyestmeDt, semees, goverDlll8" proeuremellt, dispute seUlement, aptcultan,
IDteUeetlla1 property drills, subsldles, aaddgmpll( and countenaDll( dudes ami eompeUUoD poUcy, see san Jose
Declaradon, supra Dote 10 parL 11. AIso formed ID the Mbdsterlalmeetblp wen the CoDSUltallve Group OD Smaller
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lnstrueted tu foUow, Inter alla, the prlDclples of consensus, transparency and be consistent wItb

the mies and disciplines of the World Trade OrganizaUon (WTO).12

However, one aspect of tbls pracess that bas been largel, Ignored are InsUtuUODai maners. ThIs Is

DOt surprislDg glven tbat, generally, past efforts at reglonal economlc Integration, IDcluding tbose

of LaUD America, bave concentrated on economlc analysls rather !ban on legal and lDsd1Iltlonai

eoncerns.13 However, g1ven the potenUai wlde scope of the FTAl, and the ail or notblng approacb

tbat Is belng taken by tbe Trade Mln1sters, tbe InstltutlonaI tramework of the agreement wIU be

paramount ID order to gauge Its success.14 Glven the dlfferlng lDsUtoUonaI trameworks the Nortb

and South of the Western Hemlspbere bave taken towards the formaUon of reglonal economlc

blocs, It would only seem prudent tbat tbis Issue be eventually addressed and analyzed.15

Tbere bas, bowever, been a preponderance of Uteratore wrlnen OD the legal and Judlclalissues on

the merger of the dlfferIDg trading blocs and the patb needed for successfuI bem1spberlc

Integration. Flve posslblllUes bave been IdenUfted: the North Amerlcan Free Trade Agreement

EeoDomies, the Commtttee of Goyemmeat RepreseDtatives 00 tbe Pardclpadoo of Civil Society and the Joblt
GovemmeDt·PdYale Seetor Commtttee of Expens on EleetroDfe Commerce. Tbe fast meeUllg" wu beld ln Toronto,
CuadaID November of 1999, see The Toronto Mbdstedal Declaration, 01lllDe: FTAI omclal Website <bUp:/l\Vww.a1ca·
ttaa.orr/mbdstertals/mIDIs_e.asp > (date accessed: 15 November 1999) [berelDafter Torooto DeeJaradon~

12 SaD Jose Declaradon, Ibid. AnDex 1.
13 P. KeDDetb Klplapt, !lAD IDSUtuUoDal and Structural Model for Successful EconoDde IDtegradOD ln DeyeloplDr
CouDtrles" (1994) 29 Texas Int'I I,.J. 39 at 50. Recause of the empbasls of eeonomle ualysls wltbtn put rectoDal
tntep'atlOD efforts, the dlscussioD bas beeD domiDated by ecoDomlsts and poDUcai scieDUsts, Ibid. OoetdDal Wllters
baye IameDted Ws empbasls ln terms of regtooal IntegratiOD errons ID LadD America and bave Doted an anU·
lepllsm seJd1meDt by wldc1l the economte draftsmeD bave eonsclously de·eDlpllaslzed tbe role of 1a1llJers ln tbe
IDter;radoD process. D. Padma, "The Judlclal Resoludon of Lep! Disputes ID tbe IDtep'atlOD MovemelltS of tbe
ReDdsp1lere" (1979) 11 Law. of Am. 75 at 91 and see F. Orrero-Vleuil~ "La Creadon D'Uœ Cour de Jusdce dans le Groupe
Andin" (1974) 10 Cab. Dr. Eur. lZ1 at lZ1-128.
14 See DeDyer DeelaradoD supra note 11 para. 2 for the refereDee tUt the FTM wUI represelll a slD&'Ie udertaldD(
eomprlslDf of mutual dpts and obUpUons. Tbls approach of a slDCIe aadertaldD( entaOs tbe aD or llOtbIDr
cODcluslon. see also R.E. Elblo RosselU, "MERCOSOR and the Flee Trade Area of the Amedcas" (1996) 'El R.G.D. 83 al 88
wbere Ile states:
Thl Id. of a _le mdertaldDr. wldch _e are borrowlDr trom lbe Urupay RoUDd nerotlaUou of the GATT Il of ParaJllGut
polUcallmportlDce ID tIIls exerdse. for Il meau that the arrHmeDt Il rolDr to be OBI ad 0"" OBe. There lB DO plck-and-chHI8, à
la carte meDU- NalDeJy. you are roIDe to be part of a tree trade area wlth an the e1emeats IDcluded..Jt Il a reeoplUoB hen tllat
tbIs Pree Trade Area of the Am"eas la rolDr ta be ODe wbole commltmeDt and tilla meus. ID pracUcal tenDs for the Dl(otiatloD,
tUt you wUI Bot be able ta come to a polDt &lUI say: "O.K., we rot tIIIs far OD lbese ar8aS, let'I arree OD tilla, let'I leavI the otben
(or fIIrtIler acreement ID lbe ruture". No. It la aD an or BotblDr, approach wblcb makiS for a VU)' far rlacblDc and amldtlollS
proCUI•

15 OD the dlffedDg approaches by LadD Amerlea as eompared wlth the NAFl'A, see r;eœra1lJ P. D'Bop Jr. "BeDdspberic
IntegratlOD and tbe EUmlll8.UoD of Lepl Obstacles Under a NAFTA·Rased System" (1995) 38 BarY. IDt'l L. J. 127 al 130
151.
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(NAnA) as a core agreement that wouId be expanded to 8ncompass ail the countrles ln the

bemlspbere, a vlew sbared by the United States and Canada; the Mercado Coma dei Sur

(MERCOSUR) as a pole br wblch It wouId eDcompass ail of South Amertea to create a Soatb

Amerlcan Free Trade Ana that wouId amalgamate wItb the NAnA; blpolar amalgamaUon

beœeen the NAFTA and the MERCOSUR; convergence of the principal trading blocs ln the regloll,

the NAFT!, MERCOSUR, Carlbbean CommUDIty (CARICOM), the Centrai Amerleo CommoD Market

(CACM) and the Andeao Community OD a commOD integration goal; and lDdlvldual bemlspilerlc

negotlatlons by wblch ail the coontrfes of the bemlsphere would reach an agreemeDt to Uberallze

trade ln accordance wlth a deslgnated schedole.16 Of !hese Ive paths, the NAFTA reglme, or ODe

slmUar ta It represenUng the tradlUonaI frae trade agreemeDt, Is seen as the probable model

towards integration 81ther fhrougb lndlvldual or bloc accesslon.17 This model favours the

lntergovemmental or decentrallzed system for the enforcemeDt and appUcation of the frae trade

roles as opposed ta an agreement that creates centrallzed or supranaUonai autborlty.18 Looklng at

18 ft.. Remal, "Reg1oDal Trade ArraD(ements and the EstabUsbmeDt of a Free Trade Area of tbe Amencas" (1996) Z1
Law& Polcy 1Dt'1 Bus. 945 al 958-955. ID tbe same velD, dle rrA! could be a ne-agreemeDt IDwldeh the odIer nlioDal
arree.nts are subsumed, or It will become a series of IIDkages wlth the UDderlJlDr aereemelltS sdD lDtact, see P.
Fauteux, "Dlscussloo: InteruaUoDallDstltuUoDS and EeoDomie lategradOD" (1996) 90 Prec. MIL 508 at 520.
17 See, e.r., F. Abbott, Law and POUcy of ReglooallDtegnUoo: The NAFrA &Bd Westem Oemlspberle InterraUon ID tbe
World Trade OrgaDizatlOD System (Dordrecht, TIIe NetherlaDds: K1InII8r Academie Publsben, 1995) [benlDafter Law
and PoUcy of RegioDal IDtegradont F. Garda, "NAFTA and die CreatioD of the rrA!: A CdUque of Plece.aI
Accession" (1995) 35 Va. J.IDt'1 L. 539, A.M. de~ "CaoMERCOSOR Accede to NAFTA? ALepi Perspeeu,e"(l995) 10
Com J. Inl L. 597; F. Garcia, III'Amertcas AgreemeDt"· An laterlm Stace ln BuOdIDg' tbe Free Trade Ana of tbe
Amertcas" (199'1) 35 Colum. J. Transnat'I L 63 [berelDatter IlAmedcas Ar;reemeDt"t and F. Garcia, "Decision lIaIdJIr:
and Dispute ResoluUon ln the Free Trade Area of the Amencas: AD Essay lB Trade Go,emance" (1911) 18 Mie'" J. IDt'l L.
357 [berelDatter "Trade Govel'D8llce"t and O'Oop supra Dote 15. In fact, one of tbe General Prlnclples of tbe rrAA
ner;oUadODS, states that the "coUDtries may nepUate and aeeept the obUgadoDS of lbe FTA! IDdlYldualJy or as
members of a sub-reglooallBtepadoD (l'Oup neroUadD&" as a UDil, If see San Jose DecJaraUOD, supra Dote 10.
18 See J. Frted, "Two Paradlpos for Rule of [Dtemadooal Trade Law" (1994) 20 Cm·UA L.J. 39 at 46-53 and F.Y. Garcia·
Amador, "The Law aod IDsUtBUODS of the Andeao Subre&1oDal ECODOmiC IDteg-laUOD" ID OM, General secretariat,
Comparad,e LawSedes: LawadLegal Systems of tbe COIDIDOmvealth Carlbbeao States and lbe OtberMemben of die
OrgutzaUOD of Amencan States, 18'. ed. (WasldD(tOD: Secretariat for LIraI Affaln, 1987) at 21·22. Tlds dlebotolD1ls
also looked al as e1ther poslUve or œpUve IDtecratlOD. PoslUve IBtelTati0D slplftes dIat states arree to trusfer
some powen to a central audlonty wIlereas ID œpllve IDtepaUOD, states ame to nstrlct tbelr actions but tben Is
DO traDsfer of powen to a central audlorlty, see J. Pelkmans, "TIIe IDstltuUoDal ECODOmles of Europeu IDtepatIOD"
ID M. CappeUetU, Mo Seceombe & J. Weiler, eds., IDte&TadOD Tbrougll Law: Europe and tbe Amerlr.ao Federal
ExperleDce, voLl, book 1(Berlin: Walter de Gruyter, 1985) 318 al 321. ADalber dlcbotolllJ Is to look at the orpas of aD
Integration process as betor eltber faclUtaUve or produeuve. FaclUtad,e bodies empbaslze deceatraUzed eooperadoD
to acbleve IDtegraUOD wIdIe productive bodies requlre a slrntftcaot deP'8e of IDdepeDdeDce ID order to carry out tIIe
goals of the blteroaUooal orpatzaUOD, see "Trade Govenumce," supra note 17 at 364-365. For a dlffenDt VI..on tIIe
IDsUtBUonal trameworlt Deeded for ecoDomic 1DtepaU0D, Professor TholllaS Colder bas foeused OD the appropdate
structure needed ID IDtemadoDal ecoDolllc relaUoDS for the substuœ tIIat Is to be aebleved, see T. CotUer,
"CoDStltllUoDal Trade RepJadOD ID Nadoaal ud international Law: Straetar8-811bstaDce PaIdIp ID the EFl'A
ExperleDceIf ID M. BUt & E. Petel'SlD8DD, eds., Nadonal COllSUtuUODS aDd IDtemalioDal EeonoDde Law (Develller, Tbe
NetberlaDds: KhJwer Law and TuaUoD, 1993) al 409.
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tbe Summlt DeclaraUoD" the SanUago Declaration and tbe work of dle Trade MlDlsters ln thelr

meetings, It appears tbat tbls Is tbe approacb tbat will be takeo. Tbe Summlt Declarado&,

a1though very comprebenslve for a free trade agreement, Indlcates tbat the FrAA Is tbought be DO

more tbm wbat Ifs Dame snggests, a free vade area.19 Moreover, !here Is recognlUoD that anJ

declslons regarding the process are ta remaln as a soverelgn rlgbt of each Dation md thus be

made by consensus, a statement that appears to be contrary to the transfer of competences ta

supranaUonailnstitotlons.20

Yet It Is argued tbat a decenua1lzed Instltutlonal framework Is Insufflclent for successful

economlc integration ln the bemispbere. Successful market integration occors wben there ls an

institution tbat promotes and oversees the IDtegradon process and a dispute setfJement

mecbanlsm tbat cao enforce the mies adopted ln the agreement or any subsequent actlons.21 The

reUance OD the predomlnantly IntergovernmeDtal bodies to supenlse a comprebenslve regioDai

agreement wlIl ulbately (ead to dlslnteg'ratlon.22 Wbat Is needed are effeCUve supranational

bodies, such as centrallaw making ones, that are ln cbarge of supemslng and promotlng sucb a

process as weU as a nA! Court of Justice ta enforce the IDtegradon of the economles ln the

Western Hemlspbere.23 Alter ail, the FTA! Is a massive undertaklng at IntegratloD, and no

successfullntegraUoD bas occurred wlthout Judlclal overslght and cenva1lzed law maldng bodies

19 "Trade Govemance," supra note 17 al 385.
20 Sllmmlt DeclaraUon, supra note 1al 821, Item 9 para. 4. Also, see the General Pltnclples for the FrlA oepUadoDS
wbere the fIrst point states tbat dectsions shaIl be made by consensus, San Jose Declaradon, supra Dote 18.
21 W. Davey, "EuropeanIntegration: ReDections OD Its LbDIts and Effeets" (1993) IIDd. J. Global Ler. Stad. 185 al 198-99.
See also B. Carl, Economie Integradon among DevelopIDg Nations: Law &; pollcy (New Yode Praer;er, 1986) al 64-66
(berelDafter EcoDomie Inte(l'atlOD amolli' Develop", NaUoDS~
22 Some doctrlDal _ters bave staled tbat ID tenns of Nordi Amerlea alODe, tbe Iack of a decialoD maklIIrad Judlc:lal
InstIt8UOD does Dot bode weI for tbe future for free trade uder tbe NAFTA, see J. Fl1zpatrldt, "Tbe Future of the North
Amedcan me Trade Apeement AComparadve ADalysts of tbe Role of Regional Economie InsUtutiODS and tbe
HarmoDIzaUoD of Law la North America and Westem Europe" (1996) 19 Hous. J.Int'1 L. 1at1.
23 DoetrlDal wrlters iD LadD America bave HeD eoDSIderlD&" tIIIs problem for Jean and bave IJeeD reCOIDID8DdID( tbe
eredoD of aD 'Inter·Amencan JateI'fldOD Court' to ovenee tbe regloD81 lDterraUOD process or lbe credo. of
stronpr dispute seUlement medIaDIsms .tIIIa tbe atstlDg" tradIDg blocs, 88e, e.f., Mo Casuova, "Ufta10DeS sur les
Propés du Processus D'IDIê&TadOD et de CoopéradoD eD Amérique LaaDe" (1976) 53 Rev. 0.1. &. D.C. 317; H. -.daIaDt,
"cone de JasUda LadDoamericua (Una Necesldad IIIIposterpble)" (lfIrT·B) La Ley 71:t and J. Vicente Brute deI PIno,
"UD TrlbUDallnteramedcano de Denebo de la IDteIl'&ClOD" (1994) 43 kevlsta Pemana de Derecbo bltemacloDa178.
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to promote these ends.24 Nor does effeet1ve integration occur slmp.y \VIth the ellstenee of

centraUzed bodies, but also by the degne the aets of these bodies are lmplemented aod reeognlzed

wItbIn the partlclpatIDg States.25 Wltbout tbIs type of IDstltudon building aod normau,e

recognition, It Is argued that successfullntegradon wUI DOt occur.26

Part 1contalns a description of the dlfferIDg trading blocs ln the bemlspben foeaslng on tbelr

lDsUtuUonai tramework, dispute settlement mecbaolsms and the effect reglonal nonos bave bad

on naUonailaw, If aDy.27 Part fi IdenUftes the reasons as to wby the current Instltudons found ln

the NAnA or typlcal free trade agreement will Dot be sufftclent to eusure successful eeonomlc

Integration. It will then provlde wbat thls author states ls needed, centraUzed bodies and a

permanent dispute seUlement system ln order tG encourage Integradon. Part m will be an

analysls of seleCUve States ln the Western Hemisphere ln regards of the problems that may arise

\VIth the Incorporation of reglonal norms wltbln national legal orden and the problems of

JurlsdietlonaI eonftlet between trading reglmes. Part IV eoncludes that the incorporation of a

NAFTA based or typlcal free trade InSUtuUonaI framework for the westem bemlspbere Is not a

viable avenue for successfullntegraUon.

fi. REGIONAL TRADING BLOCS

.24 M. CappeUetU & o. Golay, "The JudlelalBruehID tbe Federal and TraDsDaUooalUDIoD: Its Impact 00 1DtepaU0D" ID
M. CappeUetU, M. Seccombe &J. WeBer, eR, supra oote 18,261 al 261·262.
25 F. Jacobs &Il Karst, "The "Federal" Legal Omer: Tbe U.S.A. and Europe Compared·! JurldlcaI PerspecUve" ID Mo
CappeUeUl, Mo Seecombe & J. WeDer, eds., supra oote 18, 169 al 199. TbIs approach wouId eDtall 'DonDaUve
supraDadooallsm', wbereby a lepllderarcby Is created ID Wldcb measuns and decisloDS takeD b, the Fl'ü bodies
bave eaeeuve precedeoC8 over nadooal ooes, see J. WeUer, "The Co.....ty System: tbe Dual Cb.aracter of
SUpranadonallsm" (1982) 1Y.B. Eur. L 267 al272·273.
26 AceordIDr to the most oft quoted theonst OD ecoaomle lDte&'rad0D, Bela Belassa, ecoDoDlie IDte(raUOD oecors ID
v&QfDr derrees: a Iree trade area, a customs UDloD, a COIDIDOD market, an ecooomtc moa and complete ecoDoDlic
1DtepaU0D, B.Belas. The Tbeory of EcoDomle lDtepat1oD(Romeweod, DIlDols: Ricbard O.1ndD, 1961) al2.
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This seeUon wtII examine the dlfferIDg trading blocs ID the Western Hemlspbere, the LAIA, the

Group of Tbree, the NAnA, the MERCOSUR, the Andean CommDD1ty and the Central Amerlcan

Common Market. It will become apparent that the trend Is to rely on tradltlonallntergovernmental

organJzaUoDS that are created wlth a strong empbasls on the vlrtues of cooperaUon and Joint

efforts.28 Tbe LAIA, the Group of 3, and the NAnA represent classlc frae trade agreements _bereby

declslon maIdDg and dispute seUlement Is centered on IDtergovernmentai bodies. The MERCOSlJB.

relles on Intergovemmental bodies as weU, but Is unique because It lets certain norms proDoUDced

by lts organs ta be blndlng on the member States. Just MO trading blocs, the Andean CommDDlty

and the Central Amerlcan Common Market contaln elements of the supranational model of

reglonallntegraUoD.

1. TbeLAIA

Tbe orlgln of the LAIA29 Is found ln fallure of the ftrst lntegraUon treaty tbat encompassed LaUD

Amerlca,30 the LAFTA.31 The LAFrA was formed at the IDtergovernmentai Conference for the

EstabUsbment of a Free Trade Area Among LatlD Amerlcan Countrles beld at Montevideo ln 1959

and 1960. Tbls agreementwas very mucb lDftuenced by the General Agreement on Tarlff and Tude

(GATT) and the Trealy of Rome of 1957 tbat formed the European Economie CommUDity.32 Tbe

Z1 ThIs paper will conceDtrate on the .or regtoDallntegration efforts ln the bemlspbere, bat does not coUider the
efforts made by the Garfbbean oatIODS.

28 O. RJbbellDk, "IDStihlUoDal Aspects of Regional Economie Integration: Latin America" (1992) Bague Y.B. Int'l L 86 at
102.
29 Treaty OfMontevideo EstaltUsblDr The LatIn Amerlcan Inte(l'atloo AssodadoD, (1980) 20 I.Uf. fi12 [berelDatter LAI!
Tr8at)') (parties to the treaty are ArreoUDa, BoBlta, BrazII, GbIle. Colombla, Ecuador, Mulco, ParapIJ, Peru. Urapay
and Veoezuela~ ID Spmsb, tIIIs assodaUon Is 1m0Wllas the Asociael6n LadDoamerlC8ll& de IDterracl6n(AUDI).
30 bcludlDg' SurtDam, Guyua and French GulIIUL
31 Treaty EstaltBsbIDg a Free Tracte Area and IlISUtutID&' the LatIn Ameltcan Free Trade Assocladon, 18 Febmary 1960,
reprlDted ln Inter·AllMltcan IDsUtute of IDtematlonal Lep( StudieSt IDstrumeDts of EcoDomie IDlegradon ID LaUD
Amedea and the Cartbbeu voLI (Doltlts Ferry, New York: Oœua PubDeatiODS, 1!J15) (berelDafter LAFl'A Treaty) al 3
{The seveD orl&tDal parUes to the tnaty _re ArpDUDa, BrazI], CbUe, Colombla, Bcuador, Maleo, Parapay, Peru &Dd
Uruguay. Venezuela JolDed ln 1966 and Bolvia ln 1967. Ibid. al 18~ ln Spaaisb, tIIIs assorJadon Is Imon as the
AsociarJ6n Latlnoameltcua de Libre Gomerclo (ALALC)
32 E. bOIle Glbson, ..ALALG Y ALADI" ln G. Lw, G. Ress & M. WIll, Reebtsvell'leiclDuIr, EDroparecbt und
StaateDlDteeradOŒ GedicbtDlssebrlft für UonbJeuCoostantlneseo (ltila: Cul BeymaDDS Verlar, 1~ 1at 1.
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purpose oftbls treaty was ta estabUsb a lree trade area that would evenmally be traIlSformed loto

a customs union 801table to tbe Deeds of Latin America.33 In arder to reach tbIs goal, ft was

declded thls would be acbleved tbrough Iwo mecbanlsms: (1) graduai reduetlon of custom bamers

tbrough perlodlc DegoUadoDs almed at MO scbedules, a Common and Nadonal ScbeduIeM and (2)

reglonallotegradon of lndustrlal seetors tbrougb complementadon agreements.3S

Bowever, tbls tramework proved ta be tao ambldous for the reglon.36 Tbe goals of the LAFTA dld

not reflect the original aIm of Its founders37 and eV8ntually, the member States dld DOt want tu

extend anJIDore trade preferences.38 From thls endIDg, the LAIA was formed.

33 S. RieseDfeld, "Legal Systems of RegtoDai ECODomlc IDtegradoD" (19'14) 22 AllI. J. Comp. L 415 al 432.
34 LAFl'A Tfeaty, supra Dote 31 an. 4. UDder article 7 of the LAFTA Treaty, the CommoD Scbedule, wIIIeh \VU to coyer
substaDtlalJy au of the msUDr trade amoll( member co1Udrtes, wu to be created by wldeh the JtsU.ar of a prod1let
would free It from aIIlDtrazoDal doUes and restrietloDS al the end of a twelve yar pedod. loand of ner;ouauoDS
would be beld every tbree years. At the ead of the ftrst tlllee year penod, the produds OD tIIIs schedule woald eollSlst
25% of trade among- the member collllrtes, and theD tbls wouId be IDereased to 50% al the second tllr8e ,eu pedod,
75% al the tIdrd tbree year perlod and dlen ail trade by the end of the fourth tbree ,eu pedod. Uader ardele 5, tbe
NationalSchedoles, each yeu the LAFl'A memben wouId Blake eODcessions oD a bUaterai bUls alth01ll'h tbey_18 to
be esteDded to ail memben oder the most favound DatIon clause found IDarticle 18 of the treaty. These coacessioDS
were to be Dot less tbaD8% of the well'bled averare applicable to Importa tram tblrd eoDDtrles, ofwldch tIIIs wu to be
determlned ID Protocol no. 1 to the Treaty. Under article 8, any concessioD pven OD die Nadonal Scbed1lle wu
revocable upon wIIIch adequate compensadon wu to be pveD. Rowever a UsUnr on the COIDIDOD scbedule 1II01IId
make It Irrevocable. See RJeseDfeld ,Ibid. at 433 for a descrlptloD of the UberallzatloDprQl'UllUlle under tbe LAFl'A.
35 LAFrA Treaty, supra note 31 art. 14, 15, 16, 17. TIIe Industrlal complementaUon agreemelltS Muid be formed ID ODe
of three types. TIIe nrst of dlese would simply be a _tuai reducUoo of talUfs on a prod1let by prodact basts. Tbe
second type would Involve an eoUle brancb of lDdustrtai acdvlty wldeb would DOt only IDvolve the prodDet Itself, ..
mo componeDts, parts and raw matertals. Som an agreelDent was reacbed by ArgeDtlDa, BrazD, CbIle and Urupay
coverlng- tIIe manufacture of eleetrfc radio tubes. The thlrd fonn wouId mvolve bDaterai markeunr aad prod1letlOD
agTeemelltS whereby a country wlth a more advanced lDdustry woUid estabUsh plants ID another melDber state for
produetloD or simple pans to be assembled ID the Irst country, see M. McDermou & W. Welland, "LadD Amerlr.u
ExperleDce Wltll Economie IDtecradoD" (1969) ID Va. J.lllt'i L 139 al 151.
36 At tbe lIrst meeting for dlscussioD of the Common Sclledule, only 175 out or a possible 10 000 proposed wen placed.
At the second meeting tbat wu to bave placed goods &lDoUlltlD&" to 50% of lDtra reg10nal trade, no aereement wu
reached. As a result, the Iast two coDfereDces _re 118ver belli. As for the Nadonal Sebedule, at ftrst, the easy
concessions were made amoundDg to 8000 Items. Dy 1979, tbls IIIlIDber only reacbed 11 017 Items. As weil, the
IDdustdal complemeDtadoD arreements woald IDvadablymolve oDly ArgenUna, BrazII and Maleo as pardes or wttb
Urupay and Cblle, wlth DdlllmaJ particlpadon from tbe ADdean states. See, B. Carl, "The New Approach to Lalla
Amellcan IDterr&Uonand Ils SlpUlcance to Prtvale Investors" (1987) Icsm ReY. 335 at 343 and D. Femre, "New Trends
ID LatIn AIIlerican Foreign Trade: TIle LAIA and Its Worll" (1985) 19 inti La.,er 933 at 935.
37 Ferrere, Ibid. at 933-934. ArgeDtIDa, Brazll, CbI1e and Urap., waated to keep m place tbe de facto trade pnfereDce
they bad pventhemselves through 81cbang'e coutrols, butwu nadIr heavy cdUclsm from the IntematloDal MODetary
Fuad (BD} As a resu1t, the LAFTA wu crealed oder ArUcie mv of the SATI' ID order to tastltaUoDallze tbelr trade
prefereDces, ollly to bd tbat the otller coUDtrles of the rectOD were aIso IDterested ID jOIDlD&" the ap'88111111t, aad tbat
the smaller c01UlUfes adopted tbe tbeoreUcaI uderplJDlDp of tbe treaty1Dto nadonal polley.
38 Ferrere, Ibid. at 934. The coDfllets and trustratlODS between the six member colllltlles Dot part of tbe AIldean Group
(Arg'eDUIIa, BrazII, CbOe, Melleo, Parapay and Urupay) ud the Andeau Group (8ollvla, Cololllbla, Eeador, Peru ml
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The long term goal of the LAIA Is the graduai and progressive estabUsbment of a LaUD Amedean

common market, althougb unllke the LAFTA, a bed term was not set.39 To Ifs credit, the LAIA bas

taken a much more Dexlble and less ambldous .pproach te integration tban Its predecessor. It

provldes tbree mecbanlsms for regionallntegraUon, Regional Tarlff Preferences, Agreements of

RegionalScope and Agreements ofPardal Seope or Reacb.40

The most Important of tbese mecbanlsms ln terms of reglonallntegradon are the agreements of

partial scope or reacb,41 the most successfDI type of agreement ln the LAIA.42 These agreements

provlde that member States enend concessions ta some LAIA States but not to others,43 and the

excluded members are not able ta lnslst on tbose concessions under the most favoured Dadon

clause as was possible under the LAFTA.44 These accords under the LAIA Treaty are varled For

eumple, there are "commercial" accords, accords of "ecoDomlc complemeDtaUoD," "agrtcultural"

paets or aD)' other type as provlded for iD ArtIele 14.45 AIl these accords must compl)' wttbln certain

general mIes:46 they must be opeD to membersblp to other members of the LAIA; tbelr duradoD

sbould be a minimum of ODe year, tbree Jears for accords of economlc complementaUon, and the)'

should contaln provisions for dlfferendal treatlneDt favourlag the less developed States. Bowever,

the most Important requlrement ln terms of lntegraUon Is that the)' must cODtaln provisions to

facWtate the convergence or progressive muItUaterallzadoD wlth the other accords of partial

Venezuela} oyer the gTaIItiDf of automadc trade preferences resulted ID the end of LAFrA ID 1980 and a l8l18pdatlon
ofwbat rema1Ded lDto the eyelltUai formation of tbe LAU.
39 M. EkmekdJlaD, IDtrodueel6n al Derecbo ComUDItarto LadDoamertcano (Buenos AIres: Edlcloll8s Depalma Buenos
AIres, 1994) at 133 and RJbbellDk, supra note 28 al 96-
40 Ibid. ans. 5, 6 and 7.
41 LAI! Treaty, supra DOte 29 art. 7.
42 It Is tbroug1l tbese agyeements tbat the tAlA wu able reDegoUate eoneessioDS ID oyer 10 600 produels, the "bistorte
patrtmoDy", tbat were graated froDlI960 to 1980 oder the LAFTA, Ferrere, supra Dote 36 at 934.
43 Carl supra DOt! 36 at 344. She furtber poblts out tballlllder a 1971 GATr Article 1walver, eODeessions couJd DOW he
gTaDted to deyeloplD( coUDtltes wltbout Btelldblr those saJDe pdvUeps ta ail other GATr meœben. Tbls waI,er Is
fom ID GAft, Basic lDstnuDeDts and Seleeted DoCUl8D1S, GATr Doc. Ll3636, 18thSUpp. B.I.8.D. (1972) 26-
44 tAlA '1'reaty, supra Dote 29 art. 4t. BOMyer, tIIe most fa,oured DatIon clause of the treaty requlœs that the memller
states do extend aDJ cODeessioDS ta other members for ar;reements made outsIde of tbe LAIA Treaty or the Cartare
AgreemeDt tbat fonned die ADdean Group wldcb ID errect _IDS wlth deyeloped swes. Also Dote tIIe slml1artlf of tbls
poUC)' wlth tbat of die BeUo Clause common ID trade aereemsots ellt8nd"0 by CbUe the Iast t:eDtIIrJ, see F. Ornp
Vlcuila, "Estudlo sobre la ela1isula BeUo y la msls de la solidaddad ladDoamertcaœ. eD el slpo M" ID F. Ornp.
Vlcda, etL, America LadDa YLa ClausuJa De La NaclouMas Fa,oreclda, (Sandaro, CbIIe: Edlelones Pan"DIS, 1972) al
33-
45 tAlA Treaty, supra Dote 29 art. 8.
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reach reacbed by the otber members of the tAlA. Tbrougb the principal of convergeDce, the

IDdlvldual members nlgoUate tbese speclnc accords from wblcb the LAIA tries ta Onk Into "der

paets.47 Under the LAIA Trealy, the prlnclple Is el)llalned ID the foUowIDg maDDer:

ArtIcle 3. ID applytng' Ws Treaty, and ln evolvln( toward its ftDaI obJe~ve, the member
countltes sbaU be miDdful of tbe foUIMIDg' prIDciples:

b) Convergence, uaderstood as the progressive mulUlateralizaUOD of agreemeDlS ofpardal
scope tbrourh pedodic D8pUatioDS amoll( the member coDDtrtes, as a funCUoa of
estabUsIdnr the Ladn Amertcan commoa1II8l'ket4S

It Is tbrougb tbls prlnelple by whlch balkanizaUon does not occor among the member States and

extension ta other member States oecors.491t Is Dot eoough ta put ID place a generous convergence

provision If at the same tIlDe prohibitive measures are put ID place tbat Impede tbe other members

oftbe LAIA fromJolnlng.50

Of the dlfferent types of accords of partial seope, the most Important are tbe accords of economle

complement8Uon.51 Tbe objective of these agreements are ta "promote the mulmum utIIIzaUon of

factors of production, sUmulate economlc complementaUon, assure equltable conditions of

competition, facilltate the elllort of the produets to the international market, and promote the

balaneed and barmonlous development of the member counfrles."52 It Is under thls fram.ork ln

wblcb the MERCOSUR and the bUaterai agreements, such as those eoncluded between CbOe and

481bi4. art. 9and see de ApiDas, supra Dote 17 at 621.
47 O'Bop, supra Dote 15 al 134. .
48 LAIA Treaty, supra Dote 29 art. ~~
49 Carl, supra note 36 at 345.
50 It ls for tilts reason the Treaty of Asunci611, wblch created the MERCOSUR., bad to be modIDed wb&n itwu preseœd
to the Commlttee of RepresentaUves. wIIlch ls ln cbarp of elamiJdDf the collQNldblDtJ of partial apeemelû oder
the LAL\, for review. de ApInas, supra Dote 17 al 621. ArUcle 20 of the Treaty of Asund611, 26 March 1991, (1991) 30
I.LM. UMl, stated tbat a reqaest to Joln the MERCOSUR. would be revlned by die pardes arter It bad beea iD erreel for
Dve years, bat aIIowed member states tbat _re Dot a party to a subregtonal bloc to be consldered for memllenldp
before the referenced dmerrame, Le. Cbile. Bowever, once the treaty wu Incorporated ander the LAIA framework as
Aeuerdo de CompieDleDtael6n Econ6mlco No. 18 (ACE No.18~ die waltIDf pertodwu eUndnaœd oder ardcle 15.
51 "COlDDI8rcial" agreemeDlS "are excluslvely lDteDded to promote trade alDolI( the DleDlber C01IIItrtes," LAI! Tr8aty,
supra aote 29 art. 10. It appears tIlat these agreemeDlS are relev" for regtoaal iDterradoo, bat cODœssloD reacbed
UDder these arreemeDts are to be autolDaUcaIIJ uteDded to the least developed countrles iD the 181100, COUDcIl of
Mbdsters supra Dote 38 on ResOIDtlOIl NDDlber 2 arucle 6. T1lerefore an ecoaoDlic compie_atadoD aereemeDt 18 the
most ased mecllaalSID to reach eUbera free trade deal or castOIDS _GIL
52 LAIA Treaty, supra Dote 29 art. 11.
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most ofthe LAIA members are DegoUated.53 In tbls regard, Its Importance Is Dot ta be understated.

1. InstltutlODS

InsUtuUonally, tbere are tbree declsloD maldng bodies, the CouncU of MlnIsters, the Conference of

Evaluation and Convergence and the CommiUee of RepreseDtaUvesS4 as weU as a teebnlcal ollao,

the Secretariat.55 Each body reDders deelsloDS by twa.tbIrds majorlty vote, however vIta1 declsloDS,

sucb as amendments to the LAIA Trealy or the approval of Dew members Into the agreemeDt, will

only be passed so long as there no DegaUve vote.56

The CouncU of MIDIsters (CouncU), wbleh Is made up of the forelgn mInIsters trom the member

countrles, Is vested wlth broad supenlsory powers.57 It Is the blgbest body ofthe LAIA and ft Issues

geDeral Dorms tbat are blndlng on the otber organs of the LAIA Treaty ln order to guide bitter the

integration process.58 It also reviNS appUeatioDs of DR memben loto the LAIA as weU It decldes

on any modifications ta the agreemenl59 MeeUngs are perlodlcally beld, but they must be fIrst

eonvoked by the CommiUee of Representatives.6o

Tbe powers to encourage and supenlse trade DegoUations vests wlth ln Conferenee of Evaluation

53 See Acaerdo de Complementaelon Ecooomica entre Goblemo de la RepubUca de CbOe y el Goblerno de los Estados
UDidos Mexicaoos (ACE No. 17), entered blto force 1 JaDUary 1992, onUne: Forelp Trade 1Df0rmalion System
< bttp:/Iwww.slce.oas.orr;ltradefcldmexlcluœllDd.stm> (dateaccessed:15Novemberl999)[lIerelDatterACENo.l'Tt
Amerdo de Complementadon Ecooomlca para el Estableelmlento de un Espaclo Economlco Amplado Entre CblIe J
Veoezuela (ACE No. 23), eotend Into force 1 Jaœary 1993, oDUne: Forell1l Trade Informadon 8Jste1D
<bttp:/Iwww.slce.oas.orgltrade/chveotoc.stm> (date accessed :15 November 1999) (hereiDafter ACE No. 231 Acuerdo de
Complemeotaclon Ecooômlca para el Estableclmlento de un Espacfo Econômico _Dado Entre ClIlIe ., CololDbIa (ACE
No. 24~ eoterad loto force 1 January 1994, oDllDe: Fomp Trade IDformadoo SJsteID
< bttp:/Iwww.slce.oas.orr;ltrade/cbcots/chcoltoc.asp> (date accessed: 15 November 1999) (berelDafter ACE No. 241
and Acaerdo de ComplemeDtaelooEconomlca para el Estableclmlemo de un Espaelo Econômlco AmpBado entre CbIIe J
Ecuador (ACE No. 32~ eotered loto force 1 Jaœary 1995, onUne: Forelp Trade Informadon System
< bItp:/l\1nnr.slce.oas.ol'f/trade/checl.stm> (date aecessed: 15 November 1999) [llerelDalter ACE No. 32l

54 LArA TreatJ, supra oote 29 art 28.
55 Ibid. art. 29. See B. Grlpra Naollt "LatIn AIOerican ImeEndloo Assocladon" ln R. Bembardt, e4, Encydopedla of
PubUc InternadooalLaw, voL 6(Amsterdam: Noth·RoBaDd, 1983)81248.
56LAIA Treaty, supra oote 29 art. 43. See Grlpra Naon, supra note 55 al 249.
57 ibid. art 30.
58 EkmekdJlaD, supra oote 39 al 135 and Grlpra Naon, supra oote 55 al 248•
59 EkmekdJlaD, Ibid.
60 Ibid.
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and Convergence wblcb meets every tbree years.61 This organ, made up plenlpotentlarles from

member countrles, meets every tbree years and Is cODvoked by the Commlttee ofRepreseDtallves.62

Addltional responslbWUes are the analysls, promotion, extension and deepeDIDg of the IntegratiOD

process.63

Tbe Commlttee of Representatives (Commlttee) provldes supenlslon of the orgBDizaUon, eumlDes

the compaUbWty of the partial agreements, and ls the dispute seUlement body of the

AssoclaUoD.64 UnlIke the other declsloD maklng bodies, the Commlttee, wblcb Is made up of a

represeDtaUve of eacb member state, Is the permanent body of the tAlA.65

The Secretariat Is responslble for the administrative, tecbnlcal and representaUve fonctions of the

tAlA.66 The bead of tJle Secretariat, the 8ecretary General, Is IDdepeDdent form any member state

and Is elected for a perlod of tbree years.

Although under the Iramework of tbe LAFI'A tbere were some regloDal norms tbat were

automaUcally Iocorporated loto the naUonal legal orders wlthout requlrlng an act of

transformation, tbls Is Dot the case onder the LAIA tramework.frl Tbe LAIA Treaty does not provlde

for direct and immediate appUcadon of tbe norms reacbed by the dlfferent declsloD maIdDg

organs, nor does the prlnclple of supremacy app.y, as ls the case of the European CommUDIty.68

u. Dispute SeUlement

61 LAIA Treaty, supra note 29 art. 33.
62 Grlgera Naéo, supra note 55 al 249.
631bleL
64 IbleL art. 35. Also, see D'Bop, supra Dote 15 al 134·135.
65 Ekmekdjlan, supra note 39 al 136.
66 Grlrera Naéo, supra Dote 55 al 249.
67 F. Onego-Vleda, "Economie Integration ln Ladn America: A Comparative Interlude" ln E. StelD, P. Ray &; Mo
Waelbroeck, European CollllllllDlty Law and InsUtudoDS ln Perspecdve (New York: Bobbs·Merrlll, 1976) Il 471
[beretnalter "Economie IDlemuon lnLadIl Amedca"~



•

•

•

13

Tbe LAIA Treaty bas Dot developed a general mecbanlsm from wbleb to resolve disputes amoag

member States as ta the interpretation or appUcatlon of tbe norDIS ln the LAIA legal reglme.89

Bawever, there were IWo ways ln wb1eh grlevanees between member States eould be resolved as ta

the appUeation of the agreement Under ArtIcle 35(m), the Commlttee was responslble ta "propose

formulas for resolvlng matters presented by the member cOUDtrles, wben It Is alIeged that some of

the norms or prlnclples of tbIs Treaty are DOt belng obsened." Addltlanally, article 38(1) provlded

that the Secretariat "analJZe at Its OWD lnltlaUve, for ail tbe eaUDtrles, or at the request of the

Commlttee, the fultulment of the eommltments agreed Dpon, and evaluate the legal provisions of

the member coontrles wb1cb dlrectlyor lndlreet1y alter tbe concessions adopted." Tbls provision

aIIowed the Secretariat ta revlew the provisions of the domesUc la. of tbe member States as to

how It could affect thelr obUgadons under the LAIA reglme.70 Tbls dld Dot, bowever, slgnl" tbat

the Secretariat could propose solutions or edlet deelslons to rectlf)' any dlsparlUes ln domestic la.

of the member States and tbelr IntemaUonal obUgadons.71

For Many years, these were the onIy provisions that dealt wlth the Issue of dispute settlelDeat

This changed with the adopUon by the Commlttee of Resolutloa 11472 tbat creates the process for

dispute resoludoa under ArtIcle 35(m) of tbe LAIA Treaty. Uoder tbls Resolution, tbere are

essendally two steps taken ln arder ta resolve a dispute between member States, consuItadoD aod

medladon. Tbe ftrst calls for consultatioDs ta take place between tbe dlsputants wbereby the

eomplalnlng party puts fONard the reasons It beUeves tbat a partlcular member state bas Dot

68 EkmekdjlaD, supra Dote 39 at 138. For tbe experteDce of the European CollllDlUllty ID direct erreet and supœmaq of
European Colllllllldty Law, see Case 26162, Van GeDd &; Loos v. NederlaDdse adDdDIstrade der belasdDr:ea, (1963) I.C.!.
1 aad Case 61Ge, Costa v. Ente Nazlonale per L'Energia Elettltca(ENEL) (1964) E.C.R. 585.
69 A. zelada Castedo, "Rertmeoes Sobre SOlndOD de CODtro'ersias eD el AIIlbtto de la Asodad6D LadDoamericana de
lDl8g1'aC16n" ID OAS, Comité Jultdlco IDteramerlcaoo, m.DSl6DJDridica de la IDtepad6a: BstDdlos de los Métodos de
Solncl6D de CODtrGverstas eD los Esquemas ReliolULles y SUbre&1onales de lDtep'acl6D 0 Ubre Comerelo eD el
Bemlsferlo, (OD me wltb tbe author~ 118al 119(berelDafter DbDeDSl6D Jaridlca~

70 R. Bloch & D.lglestas, SOJudOD de CODtro,erstas eD el MERCOSUR(BueDos AIres: Ad Roc, 1995) al 32•
71 Ibid.
721bl4 al 33 &Dd ~Iada Castedo, supra Dote 69 al 125.
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compUed wlth or has taken steps ln contrast tu Its obUgadoDs oder the LAIA reglme.73 The

cODsultatioDs shouId take place \VItbIn tlve days of the eomplalnlDg party's submlssloD and tUe

DO 10Dger than ten days. If at the end of tbIs process a satlsfactory solution has not been naehed,

theD at the request of the parties lnvolved, the secoDd step beglns wbenby the ColllllllUee

lDteneDes and aets as a medlator. The CommlUee Is then obUgated ta propose ta the parties uy

arrangement It feels will be most saUsfaetory for the parties lDvolved wItbIn IIfteeD days of belng

requested ta do SO.74 Bowe,er, It appears that the proposai of the Commlttee ls not blndIDg on the

partles.75

AddlUonally, there is a separate dispute settlement system for any controversles tbat may arise ln

the appUcstioD of the most favoured nadon (MFN) prlnclple found onder ardcle 44 of the LAIA

Treaty. This provision reads:

Article 44. Tbe adYutares, ravors, dgbts, lmmUDIUes and privUeges wldch tbe melOber
countltes apply to produets od(lDallD( ln or beIDr; seat to IllY otber coUDtl1, wbetber or
Dot a lDember, ID aceordaDce wlth decisioDS or agreemeBts wldch ua Dot coDtelDplaled ID
thls Treaty or tbe Cartag'ena Agreement sball lmmedlately and UDcoDdiUonaDy be
extended to the other memlJer countltes.

Under the InterpretaUve Protocol ta Ardcle 44 of the Treaty of MODtevideo (interpretative Protoco~,

any of the member States, after complytng wlth certain reqmemeDt, may ask tbat the MFN

provision be suspended from any advantages or preferences granted under another treav to a

tbIrd party.76 Once a request Is made, the member State asklng for tbls suspension must commit tu

negoUadons \VIth aDY olber member State that requests tbls. There are three purposes for these

negoUadons: (1) they must assure tbat the concessions granted to the member State Is maIDtalned

at a level no less fa,ourable than wbat was granted before the agreement wlth the thIrd party; (2)

73 1Al1ada Castedo, supra note 69 at 126. AD aCUon may be br01ll'1lt U a complalDlD&' party feels tbat a melllller state
bas Dot compled 1IUItb Its ObUgadODS under the LAIA Treaty, apeements concluded behnen the member states ud
the resoladons reached bythe orgus of tbe LAlA.
74 Ibid. allZ'1•
75 Ibid. allZ'1.
78 Ibid. at 128.
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enend the MFN concession tu tbIrd pardes on non tarlff barrler maUers ta tbose member States

wbo wouId bave compUed wlth the obUgation to eUmlnate these tJpe of barrlers under tbe LAIA

tramework; and (3) adopt particuJar roIes of origID ln case that the mies of orIgID ln the

agreement wlth the tblrd party provide for more favourable treatment than tbose under the LAIA

Treaty.17 Tbe obJecUve Is ta assure tbat the member States recelve sumclent compensation for the

loss ln trade by vlrtue of the preferences granted tu the tblrd party.78 The Commluee wID graot a

'deflnlte' suspension for a perlod of flve years, renewable for anotber perlod of no longer tban flve

years, so long as no member State sesks negotlatlons. If a member State does request It, the

suspension wIU be 'condiUonai.'79

It was contemplated that disputes may arise durlDg these negotlatlons, pardcularly over the

proper compensation tu be glven ta a member State for aDY barm derlved from the &dYantages

granted ta a thlrd part)'. As a consequence, the COUDCU adopted Resolution 44(I-E), wblcb 15 a

dispute seUlement system for any conU'oversies tbat may arise ln the appUcation of the

Interpretative Protocol. There are bro steps taken ln tbls process, direct negotlatlons and

submlsslon ta a Special Group. If negoUations do Dot seUle the maUer, the Commlttee Is

responslble tu deslgnate, ln consultations wlth the member States mvolve4 a Special Group. Tbls

Group Is tu be made up of tbree members selected tram a Dst submitted by the member States and

Is to solely look at the praper compensadon ta be glven for any barm tbat may arise trom tbe

preferenUal treatment glven ta a tblrd party.8D No national of the member States lnvolved ln the

dispute may be a member. The Group Is ta examine the positions of the member States lo,olve4

evaluate If sufftclent compensaUon bas been offered and If lt coneludes lt ls not, determlne, ln lm

Juclgment, wbat IS.81 Tbe Group, before IssulDg lm bal declslon Is ta Inltlate a eoncWaUon process

ln arder ta propose a compromise. If tbls proeess 15 reJected, tben the Group 15 to condaue wltb Ifs

17lbtd. al 128·129.
781btll.
79 Ibill. al 129•
80 Ibid. Tbe Spedal Group may also be composed of flle members If tbe melOber States 1Dv0lved sa agree.
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fonCUons unUllt adopts Its ftnal declslon.82 ThIs declsloD Is descdbed as belng 'deftnlUve' on the

member States Involved ln the dispute. At the same dme, It serves as a base from wldcb ae

Commfttee may pronoUDee on the request for the suspension of article 44.83

w. Concludlng Remarks

Tbe LAIA reglme bas come onder beavy criUelsm for Its approaeh to nglonallntegratloD.84 For

one, desplte efforts ta make the LAIA a system that Is more tlellble and less ambltlous tbu the

LAFTA, the fact tbat the norms reached by the bodies of the agreement are not dlnet1y appUeable

and that tbere ls no permanent dispute seUlement body bave led some to beUeve tbat tbIs bas

eaused the fallure of the LAIA ta aeblevlng Its obJeetlves.85 Furtbermore, tbere are problems ln tbat

the Importance of the subnglonal accords, negotlated as agreements of partial scope, seems to

encourage dlslntegraUon rather than promotlng reglonallntegradon.86 Desplte these dlMcDltles,

the LAIA ls sUD Important ln regards ta regionaiiDtegraUoD. FIrst, the prIDclple of convergence ln

the agreements reached UDder the LAIA reglme provldes a forum for possible expansloD Into a

reglon wlde agreement for the expansion of a FrA!. Secondly, ft bas been suggested tbat the LAIA

provldes a forum from wblcb these agreements may be made wlthout bavIDg to eDdon the

scrutlny of the General Agreement of Tarlff and Trade (GATT) system.87 Rowever, the fact tbat a

reglon wlde free agreement bas not been acbleved UDder tbls system seems ta lndlcate the

wealmess of the LAIA ln promotlng tbls obJective.

Iv. BUaterai Accords Reached by ChUe

At tbls point, It will be useful ta see bow the bUaterai subregioDai accords, coneluded as

81 Ibid. al 130.
82 ibid. Ally decislon adopted sbould taIœ 1Dt0 aceoot tbe provisions of the LAIA Treaty, tbe arnemeBts reaclled
wltIdn the LAlA 'ramewom, ln partlcular IDterpretaUve Protocol of ArtIcle 44 aDd the ag'l'HDI8I1tS and decisloDS
adopted bJ the poDUcaI bodies of tbe tAlA, Ibid. al 131.
83 Ibid. al 131.
84 G. MaprUloS, "Evoludôn de la Integrad6n en el Marco de la ALADI" (1991) 185 Integracl6n Ladnoamerlcaua 3al 3
85 Ekmekdjlan, supra note 39 at 139;
86 Marartilos, supra note 84 al 3.
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aereements of partial scope onder the LAIA, have addressed the problems of lDstItoUons and

dispute settlemeot. The focus wUI be 00 CblIe's praeUce because DOt only bas It negotlated free

trade agreements wltb aImost ail the counU1es ID the reglon, bot It also bas eoncladed a free vade

agreement wlth the MERCOSUR and Canada, although these last two agreement wlU be looked at

nen the MERCOSUR and the NAFTA are analyzed. Because the frae trade aereements tbat CbDe

bas reaehed bear remarkable slmUarlty, perbaps due to the fact tbat they are done under the

auspices of the LAIA, they will be d1scussed ben ln general terms, altbougb dlfferences wlII be

noted.

The ftrst point to note Is that the objectives of these agreements are vlrtually Identlcal. Tbey ail

wut to estabUsb a free trade area, IDtenslty economlc and commercial nlatlons, coordlnate and

complement thelr economle aet1v1t1es and sUmulate lnvestment.88 These obJecüves an mueh more

ambltlous tban that bas typlfted these types of aereements ln the p&St89

Institlltlonally, they are mucb mon IImIted than !bat of the tAlA, bowever tbelr responslblUUes

are very wlde ln scope. Tbese agreements provlde for the creation of an Admlnls1raUve

Commission tbat Is usuaUy made up of the MInIster for Foreign Affalrs a1tbougb the agreement

wlth Melieo makes no mention of the makeup of Ws groUp.90 Tbe typleal powers of tbls body are

to evaluate and oversee the implementation of the provisions of the agreement, reeommend ta the

member States any modlftcatlons to the agreement, propose recommendatlons ta resolve disputes

that may arise ln the interpretation and appUeation of the agreement, name the mediators and

arbltrators for dispute settlement, and ta perlodlcally supply a report to the member States on the

operation of the agreement and recommend bow lts objectives may be better acblevad. Moreover,

each State bas ta estabUsb a national body that wID aet as national secretariat for eacb

87 See T. D'Keefe, "An ADalysis of the Mercosur EcoDomie IDtegndOD ProJect from a Lep( PerspeCUve" (19M) 28 IDt'l
La1llJer 439 al 445.
88 See ACE No. 17, supra Dote 53 art. 1, ACE No. 23, supra Dote 53 art. 1, ACE No. 24, supra Dote 53 art. 1and ACE No. 32,
supra Dote 53 art. 1.
89 zelada Cutedo, supra Dote 69 at 132.
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agreement Its fDnetlODS are to be determlDed by the Admbdstratlve CommissloD.91

Dispute seUlement Is strIkIngly slmlIar ln each accord. In each case. If a problem arises as ta tbe

appUcation. lnterpretaUoD or non execuUoD of the agreement, the flrst step ta be taken are direct

negoUaUons or consultations batween the member States by ma1dDg a wrltten sobmlssloD ta the

national secretariat for that partlcolar agreement If tbls falls. eltber member State may ask that

the AdmlnlstraUve Commission to medlate. If there Is DO resoluUoD, then arbitrai proceedings may

be lDIdated by elther party.92 Each step must be taken ln ordar for the neu one ta ocCUl.

These agreements auest ta the simple structures that a typlcal free trade agreement eDtal1s.

Tbere are no supranaUonai authorldes. nor do they bave IntemaUonailegai penonanty to speak

of. Because of thelr Dmlted nature. even more pronoODceel than the LAIA, these agreements

represent the Ideal bUaterai agreement wbereby sbared institutions and effective dispute

settlement are Dot emphaslzed ln favour of compromise ta kaep frlendly relations ID place and

therefore keep the accords ID force. It Is slgnUlcant tbat desplte the prlDclple of convergeDce ln

these agreements, as required by the LAIA, these accords bave DOt expanded beyond the parties

mvolved. Even more tel1lDg ID tbls regard ls the fact tbat these accords are vlrtually IdenUcai. yet

the States Involved bave pursuad Indlvldual bUaterai deals rather tban accede to an exlstlDg

agreement

2. The NAFTA93

90 ACE No. 17, supra Dote 53 art. 34-
91 See ACE No. 17, supra Dote 53 art. 34, ACE No. 23, supra Dote 53 art. 33 ACE No. 24, supra Dote 53 art. 33 aad ACE No.
32, supra Dote 53 art. 33-
92 See ACE No. 17, supra Dote 53 art. 33; ACE No. 23, supra Dote 53 art. 31; ACE No. 24, supra Dote 53 art. 32 aad ACE No•
3!, supra Dote 53 art. 32. Also see 1AtladaCastedo, supra Dote 69 al 133.
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NAFTA, wblcb took effect January l, 1994, ls a wlde ranglDg free trade agreemeDt It Is eomprlsed

of Mexico, Canada and the United States. As a trading bloc, lts popaladon Is 360 JDIIDOD and the

eomblned Gross DomesUc Product makes up one tbIrd of the world total94 NAFT! covers a wlde

raDge of areas: trade ln goods Ineludlng tarlffs, Don-tarlff barrlers, trade-related lDvestment

measures; trade ln senlees; and lDteUeetual property rlghts. It ls grounded OD the prlaelples of

most favoUled naUon, oatioDal treatIBeDt, transpareney and multllateral dispute seUlement95 ne

agreement was not deslgned tG eoordlnate the aetlvlUes of the Parties and not to make declsloDS

on their bebalf, Dor was It deslgned ta promote soelal and poUdcallntegraUoD, but rather It Is a

means of promotIDg ecoDomfe growth ID the member States.96 Moreover, It does not bave an

lDtemadonailegal personaDty. Therefore, It does Dot have the power to enter lDm treatles or

otherwlse contract ln Its own name.97 Bowever, the NAFT! ls UDlque tram prevlous free trade

agreements, as exempUfted by the foUowlDg passage from Professor de AgulDas:

The NAFT! estabUsbes a me trade IODe ID a leral tramewom tbat uceeds the classlcal
theory or reg1oD81 1Dteg'raU0D. Tbe NAFT! creates a free trade zone wtth ail Its
lmpUeatlOIIS, fundamentaDy a system of ongln ad tecludcal trade bamers. But ID
addlUoD, It coDtalDs tbemes tbalro beyond wbat wldch 18 convelllloD8ll:)' undentood as a
rrae trade zone: the clrculadOD of produets by frontlers ..th zero tarIff and die ellmlDadoD
of non taItff restllCUons. ID elleet, It IDcorporates a very complete system for IDtrazoDal
IDvestment, replates the provisioDal eDtry of business people, the national treabœDt of
buyIDg ln the pubUe sector, the cooperation and coordIDaUoD of poUdes ln the areas of
compeUUOD, DlonopoDes ad State buslDesse8, dispute resolodoD ln tbe area of
aDUdumplDf and compensatioD quotas, cultural industries, and eveD provtdes a code of
conduet for the memlJers of panels and commlttee8 tbat IDtenene ln dispute resoloUolL AIl
thls regulaUoD gives the NAFTA Treaty a complexlty tbat slplftcantly exceeds the
tradlUonal DOUOns of free trade zooe.98

1. Institutions

Desplte the wlde breadtb of the NAFTA, tbere are very Dmlted lnstitudODal provlsloDS.99 Tbe)' are

Intergovernmentalln nature and lack any supranational ebaraeterlstles and bave been descrlbed

93 Nonll Amerlcan Free Trade A(reement, 17 December 1992, (1993) 32 I.LM. 289, 605 (Canada, UDlted States of Amedea.
Mexico) [berelDalter NAFTA~
94 D. GDmore, "ExpandfDg" NAFT! ta Include AU of the Westem Hemisphere: MaIdDr: CbOe the Heu Memller" 3 O.C.L. J.
1.'1 L. &; Prae. 413.
95 See de ApIDas, supra DOte 17 al 632.
98 Lawand POUcy of ReponallntepadoD, supra note 17 al 23
97 Ibid. al 30.
98 de ApIDas, supra DOte 17 al 633.
99 Fltzpatrlck, supra note 22 al 38.
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as belng "lntergovemmental admlnistraUve organlzaUons ratber than Intematlonal or

supranadonal bodies."100 Tbls Is a reftectlon of the member States' Intendon of presenlng tbelr

Indlvldual soverelgnty.IOl Tbe prlnclpallnsUtuUons of tbe NAFTA are made up of the Free Trade

Commission (Commission) and the Secretarlat.102

Tbe fonction of the Commission, wblcb Is composed of cabinet level representaUves of the Parties,

are supenlsory. It oversees the Implementadon of the agreement as weU as the commlttees and

worldng groups establlsbed by the agreemenl103 Moreover. It bas the power ta asslst ID dispute

resoludon,l04 to negodate tbe accession of a thlrd state tG the agreementlOS as well as conslder

an)' otber matter that ma)' affeet tbe operadon of the agreement.106 It meets once a year and 80)'

declslon made Is by consensus unless as othemse agreed.l01 It does DOt Issue leglsladve roIes

blDding on tbe member States and tbere Is no provisions for a commOD extemal pollcy.t08

Addltlonall)', It ma)' be called opon to glve an opinion on the proper IDterpretatioD of the

applicaUon of tbe NAFTA wben the Issue arises ID tbe domesdc courts or admlnlstradve bodies of

the Contractlng Partles.I09 Elther the Contracdng Party asks for the opinion from Its OWD InItiaUve

or it Is requested fram tbe courts or administrative body tbat bas taken op the Issue. Tbe opinion

100 Ibid. at 41l
101 L. Del Duea, "TeaebiDgs of the European Commlllllty Experience for DeveloplD( RegIonal DrpnIzaUons" (1993) 11
Dick. J. Int'I L 485 at 542.
102 NAFTA, supra note 93 arts. 2001 and 2002.
103 Ibid. art. 2001(Z~ The eommlttees and worldn( groups are Usted on AnIIex 2001.2. Tbey bave beeD estabUsbed
througbout the agreement ln order to fadlltate Its ImplemeDtaUoD. The CoDUDIttees eonslst of, Inter alla, tbe
Commlttee on Trade ln Goods, the Commluee on Trade ID Worn Clotldng', the Commlttee OD AgrIcuJtural Trade, tbe
Commlttee OD Sanltary and Pllytosaoltary Measures, the Commlttee on Standards·Related Measures, the CoDllDlttee on
smau Business, the FlDaDclai Semees Commlttee and the Advtsory CoDUDlttee 00 Prlvate Commercial Disputes. Tbe
Worldng' Groups eonslst of, lDter da, the WorldDg' Group OD Rules of Origtu., the WoddD&' Group on Apleu1tDraI
Subsldles, the Bilateral WorIdDg Group (Mellco United Stales~ the Bilateral WorldD( Group (Canada Melleo~ the
WorklD( Group OD Trade and CompeUUon and the Temporary Entry WorldD&" Group. It 18 also expeeted tbat these
woddDr &'l'oaps and colDllllttees wUI taIœ an Important role ID dispute seUlement as die COJlSllJaaons that taIœ place
wltIdD them subsdtute for formai coDSUltaUon UDder ArtIcle 2001, see A.L.C. de Mestral ad J. WlDIer, "Dispute
SeUlement Onder the North Amedcan Flee Trade Ag'reemeDt and the Treaty of European Unloo" (1994) 17 J. Bur.
IntegradoD234 atm
104 Ibid.
1051bl4. art. UlM.
1061bl4. art. 2001(ZXe~
101 Ibid. art. 2001(4~
108 F. AbboU, "Remarks: InternaUoDallDsUtudons and Economie lotegndon" (1996190 Proc. ABIL 508 at 509.
109 NAFTA, supra Dote 93 art. 2020.
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of the Commission will be submltted to the administrative body or court, but If the Commission

C&DDot agne on the proper InterpretaUon or appUeatlon, the Contl'acUng Party ma, subDdt Its

OWD views.uO

Tbe Secretariat wblcb the Commission estabUsbes and oversees, Is an admlnlstraUve bodJ wbleh

provldes assistance to the Commission. It also provides admiDlstrative assistance to the dispute

seUlement panels under Cbapter 19 and 20 of the agreement, as weU as the commlttees and

worklDg groups.1II It ls dlvlded loto national sections wltb each member State vlrtllaIIJ

responslble for ail aspects of Its sectlon's operatlons.I12

Mention sbould be made of the North American Trade Secretariat This was created ID January of

1994 ln a subsequent agreement ta the NAFT!. Seelng as Canada was seleeted to be home to the

NAFTA Envlronmental Secretariat and the United States was seleeted to be home to the NAFTA

Labour Secretariat, the parties agreed that It was important for Mexico ta have NAFrA Secretartat

as weU.113 Its precise raie has not )'et been deUneated, but It Is envisloned ta be a meebanlsm b)'

wblcb ta coonUnate the work of the nadonal sections of the NAFTA Secretariat, ta produce and

translate offtclai NAFl'A documents, to archive records of ail the NAFTA worklng groups and

declslons reached by the Commission and ta supervise the dispute seUlement processes.114

It should be noted that the NAFTA does not confer any rlgbts to lndlvlduals to brlng the Parties ta

court ln arder ta force tbem ta compl)' wlth the provisions of the treaty. ArtIcle 2021 speelflcall)'

prohlblts these types of aedons. Moreover, the NAFTA Is not self·elecutlng ln elther Canada or the

United States and therefore the provisions are not dlrectly appUeable wltbln thelr domestlc lelal

110 Ibid.
III NAFTA, supra Dote 93 an. 2oœ.
1121b1d. See also n1Zpatltck, supra Dote 22 at 40.
113 J. Ernesto GriJalva & P. Bl'8\Wr, lifte Administrative Bodies of die Nortb Amerlcan Flee Trade Agree_Dt" (199t) Z
Su BI8IO Justice J. 1at 4.
114 Ibid. aod FllZpatltck, supra Dote 22 at 41.



•

•

•

22

systems.115

u. Dispute SeUlement

As mendoned earUer, the Commission Is responslble for resolvlng disputes that arise as to the

appUcadon and Interpretation of the NAFTA or eumlne If an aetual or proposed measure b)' a

member State would be Inconslstent tG the NAnA or cause nuU1fteaUon or impalrment.116 Chapter

20 estabUsbes a three-step dispute seUlement system ID order to come to aD amlcable agreement:

(1) consultations; (2) If tbls fails, good omces, cODcWaUoD and medlatlon b)' the Commission; and

(3) as a last resort, arbltraUon.1l7 However, the CODuacUng parues bave the oPtion to pursue an)'

matter covered by the NAnA and the GATT onder elther dispute seUlement process.118 Once a

process Is IDItiated under one of these dispute seUlement systems, It may DOt porsue the matter ln

the other.119

The underlylng prlnclple for seUlement of disputes Is to cooperate and consult ln order tu come to

a mutually satlsfactory resoludon.120 Tbe consultation process beglns b)' a ContraetlDg Party

request ID mtlng for consultations wlth anotber member State regardlng any measure, aetDal or

proposed, that It tblnks wUl affect the operation of the NAFTA. Tbe other member State may

parUclpate ln the process by deUverlng a wrftten noUce to the Pardes Involved and Its section of

the Secretariat If It conslders It bas a substantiaI lDœrest ln the matter. AlI parUclpatIDg Parties

IDvolved are to malee every attempt to arrive at a mutually saUsfactDry soluUon by providIDg

115 ln Mexico, tbls 18 Dot tbe case. Under tbelr CoosUtudoD, fDtemadooal tr8ades are self·executlDr and are to be
coDSIdered as law. For a discusSion of tbe pmblems tbls bas posed for Cbapœr 19 actions on aDddumplD( and
countena1llDg dutles see J.C. Thomas & S. Lopez AyDoD, "NAFTA Dispute SeUiemeDt and Muleo: IDterpreUDr TreaUes
and ReconcUlDr Common aud Civil LawSystems ID a Flee Trade Area" (1995) 35 Cau. Y.B.lnt'l L 75.
116 NAFl'A, supra note 93 art. 2004. AItIlougb tbere ue oOer dispute seUlement DlecllaDlsms ID the NAnA, DlOst
notably those found for lnv8stmeat disputes onder Cbapœr 11 and for ftDaDdal semees UDder Cbapter 14, ollly tbe
dispute settleDlent proviSions found oder Cbapters 19 and 20 will be eumlned for tbe parpose of tbls p&per.
117 See J.L Slquelrost "HmA IDStItutloDal ArraDpDl8DlS and Dispute SeUlement Procedures" (1993) 23 caur. W.latll
LJ. 383 at 387 and J. malos and D. Siegel (1993) "Dispute Resolution Under tbe NAFT!: The Newer and IlIIPrned Model"
'ZT lat'( Lawyer 803 al 815.
118 Ibid. art. 2005(1~ Wlth the estabUsbment of the Wodd Trade DrpnlzaUolit tbe process wouId DOW be punaed DDder
the dispute seUlement system found tberelD.
119 Ibid. art. 2005(8).
120 NAFI'A, supra note 93 art 2003.
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sufftclent information so tbat a proper anal)'s1s of the measure can be made and an)' soldon ma)'

not adversel)' affect the Interests ofthe Contraetlng Party DOt Involved ln the dlspute.121

If tbis process falls wltb1n tbIrty da)'s of the request for consultatioDS. or 45 da)'s If the otber

member State partlclpated. the dlsputants ma)' then request ln wrItIDg a meetIDg of the

Commlsslon. l22 The Commission Is to meet wItIdn ten days of tbls request. To resolve the dispute

prompUy, It may cali on tecbDIeal advlsors, create worldng groups or expert groups, have recourse

to good omces, conclUaUon, medlatlon or any other dispute resoluUon procedure ad make

recommendatlons.l23

If 30 days bave passed and the intervention of the Commission bas not resulted ln a satlsfactory

solution, the matter may tben be brougbt to an arbitrai paoel.l24 Tbis panells to be estabUsbed by

the Commission. If the member State DOt Involved ln the dispute wants to pardclpate ln the

proceedlngs. It must deUver ln wrltlDg to Its section of the Secretariat and the parUes Involved

wltbIn seven da)'s after the request for arbltratlon.l25 Tbe arbltratlon panells ta be made up of

ftve members selected trom a trUaterai raster of 30 Indlvlduals of legal. trade or other experts.

These roster members are tG not take any instructions trom any of the pardes lnvolved and are to

comply wlth a code of conduct establlsbed by the Commlsslon.126 A panel cbalrman Is to be

seleeted witb1n ftfteen days of the deUvery of the request for arbltraUon, and once selected. the

pardes bave a furtber flfteen days tG cboose two paneUsts wbo are cltlzens of the other dlspU1lDg

party. If the dispute Involved more tban two parties, theD the complabdDg pardes are ta select two

paneUsts wbo are cltlzens of the defendant party, wbUe the defendant party selects ODe cltlzen

121 Ibid. art. 2006.
122 Ibid. art. 2001(1~
123 Ibid. arts. 200'1(4) and 2001(5).
124 Ibid. art. 2Oœ(1~
125 ibid. art. 2Oœ(3).
126 Ibid. an. 2009.
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from each complalnant party.l27 The arbltraUOD panells ta conduet Itself by the Model Rules of

Procedure estabUsbed by the Commission, wblcb at a minimum guarutee a bearlDg as weU as

provlde for lnldal and rebuual wrltteo submlsslons.l28 Moreover, the panel or elther of the

dlsputlDg parties may seek further Informadon and tecbDIeal advlce tram ellJerts It deems

approprlate or from sclentltlc revlew boards 00 any sclentlftc matter ralsed durIDg the

proeeedIDgs. l29 WltbID DlDety days of the seleeUon of the last paDeUst, the panells ta present an

lnltlal report contalnlDg 118 t1ndlng of facts, 118 determlnatlons on the valldlty of the measure and

recommendatlons for the resolutlon of the dispute. From tbls, a party ma, make muen

submlsslons ta the report wltbln fourteen days of the presentation of the report. The panel will

then conslder these submlssions and then, elther on 118 own initiative or request from one of the

parUes, request the vlews of any pardelpatIDg party, reconslder Its report or make aD' furtber

examlnatlons It deems approprlate. Wltbln tbIrty days of the presentation of the IDItial report, the

panells to submlt Its tlDai report, Includlng dlssenUng oplnlons.130 The dlsputlng parties are to

conform ta the determlDations and recommendaUons of the panel and reaeb an agreement Dpon

the resolutlon of the dispute, preferabl, the nOD-implementation of the bnpugned measure. If a

resolutlon Is not possible, the noncomplylng party may redress the otber party wltb the payment

of compensation. If wltbln tbIrty days of the final report an agreement bas sUII Dot been reacbed,

tben beneftts of equlvalent effeet onder the NAFTA may be suspended UDUI the matter Is settJed.131

It ls Important to note tbat tbere Is no abUgation by the pardes ta ablde by the reports of the

arbitrai panel. Tbese reports are Dot formai, blndlng declslon, and bave no legal effect ln the

CODtraetlng Parties, but are ratber recommendatlons made to the Commisslon.l32 This system tries

ta avold the danger of ondermlnlDg the legltlmacy of the agreement by forcing one of the member

127 Ibid. an. 2011.
128 ibid. an. 2012.
129 Ibid. arts. 2014 and 2015.
130 ibid. arts. 2016 and 2017.
131 Ibid. an. 2018.
132 A.Le. de Mestral and J. WlDtert supra Dote 103 al 249.
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States to aeeept the deelsloD wbolesaIe. l33

A separate dispute seUlement meebanism Is estabUsbed for anUdumplDg and eountenal1lng dutJ

(AD/CVD) matters under Cbapter 19 of the NAFl'A. ODe of tbe key Canadlan DegOUaUDg obJectlves

under tbe Canada·U.S. Free Trade AgreemeDt was the eUmlDaUoD of the appUeaUoD ofAD/CVD laws

aD eaeh other's goOds.IM It beUeved tbat the United States trade nmedy laws bad beeome

complaiDants driveD, blgbly poUUelzed and expenslve method of barasslDg Caoadlan exporters. l35

Tbey were unable ta &gree ta any ebanges ta tbelr trade remedy laws, but dld agree to replace

Judlclal revlew for bai determiDatioDs OD AD/CVD laws wItb a blnaUonaI panel revlew.136ft 15 tbls

system that bas been IDcorporated vlrtuaIlywbolesale Into the NAFTA.I37

Tbe Annex to Cbapter 19 provldes the procedure for tbe estabUshment of tbls panel. l38 The

CODtraetlDg Parties are to prepare a roster of 75 candidates ta sene as paneUsts tweoly flve from

Canada, twenty flve from the United States and tweDty Ive from Meuco. These candidates are tu

be of good cbaraeter, bigb standing and npote and cbosen strictly 00 the basls of obJeCUvtty,

reUabUity, sound Judgment and geDeraI famlllarity w1tb InternatioDai trade law. Tbese candidates

were DOt be aftUlated witb any of the CODtraetlDg Parties, nor take any IDstruCUODS from tbem.

Any panel that Is estabUsbed must bave as a majorlty lawyers ln good standing. WltbIn 30 days of

a request for a panel, the Contraetlng Parties must appoint !Wo paneUsts trom the roster and

w1tb1n 55 days, It must cboose the ftftb paneUst and a cbairman Is ta be appolDted amoDg' the

lawyers. l39

133 O. HondD&1oD, "Settllng' Disputes under the North Amencan Flee Trade AgreemeDl" (1993):M Harv. Intll L.J. 4(fl at
428.
134 Canada.U.S. Free Trade AlnemeDt, 22 Oecember 1!B1, (1988) 271.L.M. 281.
135 Thomas & L6pez AyU6n, supra Dote 115 at82.
136 Ibid. at82-83.
137 The oDly real dlfference Is tbat wbUe both the Cauadlan·U.S. Flee Trade Ag'reemeDt ami the NAFl'A requin tbat tlds
systelD be replaced, there Is DO speclftc ume frame ID tbe latter for tbls sabstitudoD to OCClU'.

138 NAFfA, supra DOte 93 _ex 1901.2.
139 Ibid. aaœx 1901.2(1) to 1901.2(5).
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There are two fonns of actions before thls panel: (1) a ContraetlDg Party may ask for a declaratory

oplnlon be Issued as to wbether an amendment to another Party's AD/CVD laws are ID confol'llllty

wltb the NAFTA or GATT;140 or (2) It may ask the panel ta examlDe wbetber the bal AD/CVD

determlnatlon of a Party's Investlgatlng authorlty Is ln accordance wlth the laws of that Part)'.141

If a panel Issues a declaratory opinion ftndlng that the amendments ta the AD/CV» laws Bled to be

modlfted, a 90 day consultation perlod beglos whereb)' the two parties seek ta acbieve a matually

satlsfactory solution such as corrective leglslatlon. If wltbln nlDe months form the end of the 90

day perlod the Party has stlII not enacted correcUve leglslatlon and no other mutually satlsfaetory

solution Is reached, the Party that requested the panel may retallate by enaetlng comparable

executlve or leglslatlve acUon or wlthdraw trom the NAFl'A vis-à-vis the IDfrlnglng Party.l42

As stated earDer, a binational panel may be convened tu revlew the bal determlDaUoDs of AD/CVD

matters. The raquest for the panel Is to be made ln wrltlng tu the other Party wltbID 30 days

foUowIng the pubDcation of the tlnal detennlnaUon ln the offtclal Journal of the Impordng Party,

or, If there Is no offtclal Journal, wltbln 3D da)'s of belng noUfted of the detennlnatioD. Adeclslon

must be rendered wlthln 315 days of the InIUal request for revlew.143 These declsloDS are ta be

wrltten, made by majorlty vote and lnclude dlssentJng or concurrlng opinions. Tbe panells Ippl)'

the same standard of revlew as the revlewlng courts of the Contractlng Party wbose determlnaUon

ls belng cballenged and It sbould conduct the proceedlngs ln conformlty wlth Judlclal rules of

appellate procedure. l44 Tbelr ftndlngs are blndlng on the ParUes, bowever only wlth respect ta the

parUeuIar matter and only to the Pardes lnvolved.145 Tberefore, these declslons are not to be

140 Ibid. ans. 1902·1903
141 !but an. 1904(2).
142 Ibid. an. 1904(3). See also, R. Gdgera Naoo. "Soverelpty and Reg10naUsm ll (1996) 27 Law &Pol'y Int'. Bus. 1IJ13 at
1157[berelDafter "Soverelgntyand R.eg1oDallsm'').
143 Ibid. an. 1904(14~

144 ibid. ans. 1904(3~ 1904(5) and 1904(14~

145 Ibid. an. 1904(9). Some doetllDal oters bave gone so far as to say tbat the dec1sloD Is 'dlreetJy applicable' hl die
domesUc law of tbe parues 1Dv01ved, see Il Oelstrom, "! Treaty for tbe Future: The Dispute SeUlement Mec1laDlsms of
tbe NAFl'!" (1994) 25 Law & Pol'y Int'l Bus. 783 al 791.
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aceorded an)' precedential value onder nadonal or blnationallaw nor are they ta be aecorded the

same status ln domesUc law as the declsloDS of !belr national COUl1S.146 An emaordlnary appeal

Is aIlowed but ln onl)' ln tbree cases: (1) wbere a panel member vlolated lbe roIes of conduet sueb

as belng guDty of gross mlsconduet, blas or a serious conmet of Interest; (2) the panel vlolated a

fondamental rule or procedure; or (3) It manifestJy exceeded Its powers, autbority or jurlsdiedon.147

Furtbermore, the cballenglng Party must demonstrate that the panel's acUons affeeted 115

declslons and tbreatens the Integrtty of the binational process.l48 This !bree member

emaordlnary cballenge commlttee Is to be made up of judges or former judges seleeted trom a 15

person roster. Eacb Party Dames one person ta the committee wbUe the tbIrd Is selected br lot

Tbey are to examine the legal and factual anal)'sls underlying the tlndlngs and conclusions of the

panel declslon. If It ls foond that the aIlegation bas merit, the commlttee may vacate the original

panel declslon and bave a oew panel estabUsbed, or remands It baek to them for action not

Inconslstent wlth Its declslon. Adeclslon Is to be provlded wltbIn 90 days of Its estabUsbment and

It sball be blndlng on the Pardes \VIth respect ta the matter brougbt befon It This process Is not

meant to be an appellate body as the commlttee's scope of revlew Is sa IimIted, most panel

declslons wtIl Bever be reviewed. 149

Tbe binational panel bas been descrlbed as sul generls.150 For one, lt provldes Indlvlduals wlth a

rlgbt to access to the binational panel proceedlngs.151 Tbe process 18 oot triggered by

govemmental declslon, but by a complalnt by one of the prlvate parues wbo exerelse the same

rlgbts to Judlclal revlew as wbat they would eojoy before !belr domestlc appeUate trlbUDaI. I52

Moreover, the ContracUng ParUes must compl, \VIth the request of Indlvlduals for access to the

146 H1IIIUDg10n, supra Dote 133 at435 and Thomas & Lopez AyUoD, supra Dote 1158188.
147 Ibid. art.196t(13~ See Law and Polcy of InterratlOD, supra Dote 17 at 101·102.
148 Ibid.
149 Fltzpatrlck, supra note 22 al 85 and R. Buke & B. Walsb, "NAFT! BlDadonal Panel ReVlew: Sbould It be Cold1DDed,
Ellmfnated or SUbstanUaDy CbaDred? Il (1995) 20 Brook. J. IDt'1 L. 529 al 540 _ere lbey cite an extl'aordbwy cllalleup
colDlldU8e oplldon.
ISO Thomas & topez AyUOD, supra Dote 115 al84
151 NAFTA, supra DOte 93 art. 1904(5).
152 de Mestral &WlDter, supra Dote 103 al 247.
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binational panel.l53 Secondly, It ls essentlally an international body revlewlDg and Interpntlnl

domestlc law ln place of a domesUc caon.154 However, It sbouId be kept ln mlDd tbat wbat Is belng

created 18 not a binational court, but ratber an ad boc tribunal. Once tbe panel bad completed Its

work, It ceased ta eust155 Tbls Is ratber clear wben one conslders tbat the paneUsts aet more lIke

prlvate arbltrators subject to complance w1tb a code of conduet aod allowed to c8ITJ out

remuneratlve work before, durlng and afler panel proceedlngs.156

w. Canada·Cblle Free Trade Agreementl57

This agreement Is ta be looked at because It represents Canada's efforts to expand free trade to

the rest of the Western Hemlspbere oslng the NAFTA as the model. Tbe objective of the agreement

wltb Canada Is essenUaIly a bridge for eveotual accession into NAFTA. Its objectives are

essentlally the same, but It ls mucb more Dmited ln tbat It covers only trade ln goods and services,

IDvestment and dispute seUlement mecbanlsms.l58

In the agreement reached w1tb Canada, a Free Trade Commission and a Secretariat will be formeel.

These provisions are vlrtually Identlcal to that of the NAFTA, thus Its composition and funetlODS

are the same. Tbe Commission wlU oversee the implementation of the Agreement, supervise the

work of the commlttees and worklDg groups estabUsbed by the Agreement as weU as asslst ln

dispute resolutlon.159 Just as wltb the NAFTA, It may also be called UpOD ta gtve an opinion on the

proper Interpretation of the application of the Agreement when the Issue arises iD the domesUc

courts or administrative bodies of the Contractlng Partles.160 The Secretariat provldes asslstuce

153 HlIIIUDgtoD, supra note 133 al 431.
154 Thomas & Lopez AyUoa, supra note 115 al84
155 Ibid. al 86-
156 Ibid.
157 Canada-Cblle Flee Trade AgreemeDt, oDllDe: DepartmeDt of Foreign Affaln and IDternadonai Trade
< bttp:/1WIuw.dfalt·maed.gc.caJtna·uac/cda·cbUe/menu.asp> (date aecessed: 15 November 1999) [lJerelDafter Cuada·
CbOe Free Trade AgreemeDt~

158 GovemmeDt of Canada, DepartmeDt of Forelp Affalrs and IDternattonai Trade, New ReIease 211, "Caaada and
CbUe Slra Flee Trade AgreemeDt" (18 November 1996) [IlerelDatter News Release of Caoada CbUe Ar:reemeDt~

[59 Canada·Cblle Flee Trade Ag'reemeDt, supra note 157 art N-Ol.
160 Ibid. an. N-19.
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to the Commlsslon, tbe commlttees and worIdDg groups as well as the dispute seulement panels

estabUsbed onder Cbapter NJ61

Tbe real Dovelty of the Agreement Is in terms of dispute seUlement. It foUows the dispute

seUlement provisions of Cbapter 20 of the NAFTA. The process trom consultation, to the good

oOlces, coDcUlaüon and medlatlon of the Commission to the estabUsbment of the arbitrai panel

are IdenUcal. l62 Moreover, even ln the implementations of the bal report of an arbitrai paoel, Its

legaI effect on the pardes, and tbe recourse for non-implementation are the same.l63 Wbat makes

tbls agreement dlfferent Is in terms ofAD/CVD matters. Canada and CbUe bave agreed DOt to Ippl,

Its domeSUc anU-dumplng laws on thelr goOds.l64 Seelng as CbOe ls a potentlal NAFTA Party, tbIs

exemption Is consistent wltb the Canadlan government's 10ng-standIDg pabUc commftment to

mlnlmlzlng and eventuaIly elimlDaUng the use of anU-dumplng dutles witbln NAFTA.I65 Rowever,

Ws exemption wlIl be pbased ln over six years at the latest.166 Consultations may take place for

excepUonai clrcumstances tbat may slgnlfteantly dlvert trade. l67 AddiUona1ly, a Commlttee on

AnU-Dumping and CountenaUlDg Measures Is estabUshed so tbat the Parties ma)' consult on

deftnlng subsldy dlsclpUnes and eDmlnaUog the need for domeSUc countenalUDg dut)' measures,

work togetber to Improve trade remedy regbnes in the WTO, and ID the FrA!. It also senes to

consult on ChUe's accession ta the NAFTA ID regards of Chaptar 19 of tbat agreement.l68 If disputes

do arise, recourse can be made ta the lnstJtuUODai dispute seUlement system or onder the WTD

Agreement for ADICVD matters Dot covered by Ws Chapter. l69

161 Ibid. art N·02.
162lb14 ans. N·U3 to N·I"
1631bl4 ans. N-15 to N·IB.
164lb14 art M·UI.
165 News blease of CaDada CbOe Agreemellt, supra Dote 158.
166 Canada-Cblle Flee Trade AgreemeDt, supra Dote 157 art. M·Ua
167lb14 art. M·04.
1681b14 art M·US.
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3. The Group ofTbreeI70

ln 1992, Venezuela and Colombla were concemed of the abUlUes the smaller memben of tbe tben

Andeau Group ta block and staIl progress wltbln that reglonallntegratlon scheme.171 As a result,

they formed a free trade agreement wltbID themselves, uslng the legal frameworks of the LAIA

and the Andean Group.l72 From bere, a three way free trade agreement was slgned between

Colombla, Venezuela and Mellco, the Group ofTbree (G·3), ln 1994. Tbe agreement Is comprebenslve

and Is modeled alter the NAFI'A, althougb It Is concluded onder the LAIA as an agreemeDt of

pardal scope.173 Tbe agreement Is not Umlted to the free circulation of goods, but also covers otber

areas sucb as Investment, services, InteUeetual property and govemment procurement. It Is boped

tbat the agreemeDt could serve as a basls tram wblch accession to the NAFI'A Is made posslble.174

CompUcaUoDs do arise ln tbat VeDezuela and Colombla are members of the Andean Group wbUe

Mellco Is not. As a resuIt, tbrougbout the &-3 Treaty, provisions appear addresslDg the

eompaUbUlty of the Andean Group wlth the &-3. In general terms, the Cartagena AgreemeDt, wblcb

Is the agreement that founded the Andean Group, reguIates the relaUonsblp between Colombla and

Venezuela, whUe the 9·3 Treaty reguIates tbelr relatlonsblp wlth Mellco.175 The &-3 Treaty bas also

been deslgned ln order to facUltate accession of new members and for creatlng Onks wlth other

economlc organizaUons.176

1. Institutions

169 Ibid. art. M·07.
170 Tratado de Libre Gomerclo entre los Estados UDidos Melicanos, la RepübBca de Colombla y la ReplibBea de
Venezuela, oDIIDe: Foreign Trade 1Df0rmadon System < bttp:/lwww.slce.oas.orrltrade/r03/G31NDICE.stm> (date
accessed: 15 November (999) [herelDafter G·3 Treaty~

171 Il Abbou & G. Bowman, "Economie Intecradon ID the Amedcas: "A Work ID Progyess"" (1994) 14 Hw. J. inti L. &
Bus. 493 al 503.
172lbld. It bas been polnted oot tbat the rrostradon lelt..th the slow pace of progress ln the ADdean Group ls sImIIar
to wbat \VaS felt wtth the LAFTA, wblcb was a catalyst for the formaUoD of the Andeaa Group, see "'-lIcas
Agreement," supra Dote 17 8173 footoote 44-
173 L. Herrera Marcano, "La Soludln de GODtroversias en el Tratado de Libre Gomerc1o entre Colombla, MeDco y
Venezuela (Gmpo de los Tns)" ln DlmeDSIon JuridlC8, supra note 69, 161 81163.
174 "Amedcas Agreement," supra note 178174.
175 Herrera Marcano. supra note 173 al 154.
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Typical of the agreements of partial scope onder the LAIA, the blgbest bodJ of the &-3 Is the

AdmiDlstrative Commission, wbicb ls ta be made up of the foreign trade miDlster of each

contractlDg party.l77 As weU, eacb contraetlDg party must create National SecUoDS tbat are ta

support the Commission. Decisions reached by the Commission are to be made bJ consensus. As ID

the bDaterai agreements reacbed by ChUe, the Commission bas the responslbWty of overseeiDg the

correct appUcation and development of the agreement. It Is also responsible for recommendIDg to

the contractlng parties as to the neeessary steps needed for the ImplemeDtaUon of deelsions made

by the Commission, althougb they do DOt bave the cbaraeter of being directly appUcable seelng as

the obUgations of the agreement rest with the contracting pardes themselves.178 Bowever, slDee

the agreement Is based on the NAFT!, the (1.3 Treaty does make provisions for the creadon of

commlttees and worldng groups that are ta facUitate and ald ID the agreement As a result, the

Commission Is cbarged with supenlslng over these commlttees and worklng groupS.179

Flnally, Just as with the NAFT!, the Commission may be caDed Dpon ta glve an opinion on the

proper interpretation of the appUcaUoD of the (1.3 Treaty wben the Issue arises 10 the domestle

courts or admiDlstraUve bodies of the Contract1ng Partles.18D Eltber tbe Contraet1Dg Party &Sks for

the opinion from lts OWD ln1tlatlve or It Is requested from the courts or administrative body that

bas taken up the Issue. However, there are no provisions Indlcatlng that the domestlc courts or

administrative bodies of the ContraetJng Parties must compl)' witb the oplnlon.181

u. Dispute SeUlement

Cbapter 19 of the G·3 Treaty regulates the dispute seUlement between the eontraCUng pardes. One

cao see the Intluenee of the NAFTA onder these provisions, ln that not onlJ do they apply to

176 Abbott & BOWIIIBII, supra DOte 171 at503.
177 &-3 Treaty, supra note 170 art. 2t).01(1~

178 An AnalyUcaI Compendium of Westem ReDdspbere Trade ArraIIg'emeDts ID Trade UDlt, OrpDlzaUOD of ADleltcu
States. InterlDl Report of lbe OAS Spedal Commlttee OD Trade to lbe Westem Hellllspbere Trade MlDlsleIlal
(WasIdngtOD, D.C.: OrraIdzaUOD of Amerlcan States, 1995) 1at 5[herelDalter AD ADalyUcaI CompeDdlDlD~
179 &-3 Treaty, supra Dote 170 al Alma 2to an. 2IJ.Ol.
180 Ibid. art. 19-18.
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disputes that arise as to the proper interpretation and appUcation of the agreement, but also ln

cases wbere a contraetlng party aIIeges that a measure by anotber convaeUn'; party Is or could

nuDIfy or impair rlgbts granted ln the agreement l82 AdditlODaII)', Just as ln the NAFTA, a

contraetlng party bas the option of elther brIDglng an action onder the dispute seulement

provisions ofthe &-3 Treaty or those ofthe GATT.I83 Once an aedoB Is taken 10 one of those forums,

It Is tbrougb that process that will be excluslvel)' used. As weU, there are provlsloDS regardIDg

dlsputes tbat may arise between Colombla and Venezuela. For Issues wblcb are covered b)' bath

the &-3 Treaty and the Cartagena Agreement, as weil as for sltuadons that are Bot dlrectl)' related

ta obUgations that arise wltbIn the agreement, these will be deait wlth onder the Andean Court of

Justice, the Audean Group's dispute seUJement forum. Tbe &.3 Treaty appUes betweeB these

contraetlng parties wben It addresses an Issue tbat Is exclusivel)' covered b)' the agreement, such

as Investmenll84 Disputes wblcb Involve Mexico are to be resolved tbrougb the provisions ln the &-3

Treaty. nnder these provisions, dispute settlement foUows the typlcal process found under the

bUaterai agreements of partial scope formed onder the LAIA. There are tbree steps to be taken:

consultations, fntenentfon by the Commission and bally arbltratlon.l85 Eacb step must be taken

before the Den Is to begln.

AWlitten request ta the cootraet1Dg party that bas aIleged to bave taken measures tbat bave or

could affect the rlghts and obUgations of anotber ContraetlDg Party beglas the proeess of

consultations. Tbe tblrd Contraetlng Party that Is Dot Involved iD the dispute may take part ln

these consultations If It feels It bas a substanUallnterest ln the oumome.18B If wltbIn 45 da)'s of

the wrltten request a saUsfaetory solution bas Dot been reacbed, then elther of the Cootraetln&'

Pardes may request ln wrltlng tbat the Commission Intervlne. Tbe Commission at tbis palot must

181 RerreraMarcano, supra DOte 173 al 157.
182 6-3 Treaty, supra Dote 170 art. 19·02. Also see Herrera Marcano, supra Dote 173 al 153.
183 Ibid. an. 19·03.
184 Ibid. an. 19-04. Also see Herrera Marcano, supra Dote 173 al 153·154
1851blIL art. 19-05, 19·06 and 19-aT.
186 IbllL art. 19-05(3).
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meel wltbID ten days from reeelYiDg the request.187 In order ta resolve the dispute ln a satlsfaetory

maDller. the Commission may ask that a worklng group of experts be eooveoed ID order ta advlse

on the matter, reson ta a non-blndlng process for the seUlement of the dispute. or make

recommendadons. l88 If after 45 days from the request for InteReDdon by the Commlsslon, the

dispute Is sUU not resolved, then elther of the Parties Involved may Iben ask for the matter to be

brougbt to arbltratloD.189 Tbe Commission suppUes a Dst of possible arbltrators wbo meet the

requlrements set out ln the &-3 Treaty. Eaeb Party to the dispute must seleet a president of the

tribunal. If there Is no agreement as ta wbo should bave tbls posldon, then a draw Is held from the

Ust malntalned by the Commission. Tbe President may not be a national of elther party Involved.

Obvlously, If a dispute Involved ail tbree Contraetlng Parties, tbis slgnlnes tbat the Dst may

contaln possible arblters wbo are Dot nadonals of elther Party. Arter a President Is cboseo, flen

wltbID ftfteen days of tbis deelslon, eacb Party must seleet two arblters wbo are nadonals of the

other Party Involved.190 It Is up ta the Commlsslon to set up the proeedUlaI rules for the arbltraUon.

At m1DJmum, they must guarantee tbat a Party be beard before the tribunal ID order ta brlng

forward aIIegadons and an opportunlty to reply ta them; and tbat any preDmlnary deelslons and

deUberadons. sueh as wrltten eommunleadons, are kept conftdenUaI.191 Deelslons reached by the

tribunal are ta be by maJorlty vote.192 WltbIn 90 days of belng formed, the tribunal will Issue a

prellminary declslon. The Parties Involved then bave 14 days trom whlch ta present thelr vlews,

from whlch the tribunal may recoDslder tbelr declslon or take any further acUon.193 A l1naI

declsloD Is Issued wlth 30 days of the preDminary deelsloD. UnUke the NAFT!, tbls deelsloD Is l1nal

and blndlng on the Partles.l94 A declslon tbat determlnes tbat a measure taken by a Contractlng

Party does negatlvely affect the rlgbts and obDgadons of anofler Contraetlng Party should a1so

187[blli. art. 19-06 (4) and Herrera Marcaao, supra Dote 173 al 154
188lblll.
1891blll. art. Ut-Ol.
190 Ibl11. an. 19-09.
1911blll. art. 19-12.
192 HerreraMarcano, supra Dote 173 al 155.
193 G-3 Treaty, supra Dote 170 art. 19-14.



•

•

•

34

Include the euent that Ibose rlgbts and obUgations are affected and the approprlate

compensatory steps needecL195 However, a Party Is tu comply wlth the declslon oaly to the euent

possible. Therefore the sltuaUon may arise that tbe approprlate steps are not taken ln order ta

address the matter ln dispute. Tben the complalnant ContractlDg Party may then mdIateraUy

suspend benetlts to the ContractlDg Party that sdB maintalDs the Impugned measures. ThIs

suspension must be made ln the same sector that Is belng affeeted by the measures, but If It Is not

feaslble or lneffeeuve, tben tbe suspension may be appUed ln another sector.l96

4.MERCOSUR

Tbe process of creaUng the MERCOSUR began ln July of 1990 when It was annoODced that a

common market was to be created between ArgenUna and Braz1l by 1995.197 Out of fears tbat tbeir

largest trading partners would sbut tbem out of the common market, Paraguay and Umguay bath

asked to be Included ln the process. l98 Tbls led tu the slgnlng of tbe Treaty ofAsunclônl99 between

ArgenUn&, BrazU, Paraguay and Umguay. This treaty Is reaUy a framework ln wblcb It Is speclfled

tbe Instruments and mecbanlsms tbat are ta be Bsed during the "translUon penod" to estabUsh

the common market by December 311994. Tbe objectives of the MERCOSUR are the free movement

of goods, services and factors tbrough the eDmination of dutles and DOD-tarlff barrlers, tbe

estabUshment of a common external tarlff and common trade poUcy, the coordination of

macroeconomlc and sectoral poUcles and the harmonlzatioD of domestlc leglslaUon ln the relevant

194 Ibid. an. 19-16. ThIs provtsioD roes much fartber tIIaD Its eqldvaleDt oder the NAFTA. The decisioD 01 tbe NAnA
Flee Trade ColDlDluee Is Dot blDdIDg' 00 the pardes, but tbey are expeeted to &&Tee aD the resoh1tloD or tbe dispute ID
coDlormaDce wlth the award, see "Soverel&'D1J aad Reponallsm," supra Dote 14.2 al 1106.
195 BerreraMarcano, supra Dote 173 al 155.
196 &-3 Treaty, supra Dote 170 art 19-17.
197 For a cUSCUSsiOD of the process tbat lecl up to the proposed CommoD Market betweeo ArgeD1ID& and BrazI1, see T_
O'leere, "TJIe Lep1 Framework and lDSt1tuUoDS 01 Mercosur. The NnIy Emel'l1Dl' EeoDomle Bloc ID South Amerlca's
Soutbem Cone" 6Inter·Am. Lep! Mat 90•
198 T. O'leele, supra Dote tri al 439.
199 TrellY 01 AsunclôD, supra Dote 50.



•

•

•

35

areas for the strengtbenIDg of the integration proeess.200

1. InsUtuUoDS

InSUtoUonally, the Treaty of Asunelon created !WO translUonary bodies, the Common Market

CouneU (CMC) and the Common Market Group (CMG) that were cbarged wlth the admlnlstraUon and

executlon of the treaty.20t The CMC ls a poUUcal body made up MInIsters ofForeign Affalrs and the

Economy of the member States202 wbUe the CIIG Is an executlve body made up representaUves of

the MlnIsters of Foreign Affalrs and the Economy and of the Central BankS.203 The CMC was the

blgbest body of the Treaty ofAsunclôn ID charge of the poUtleaileadersbip of the MERCOSUR. ThIs

body Is lDtergovernmental ln nature as the make up of the CMC Is made up of governmeDt

representatlves.204 Tbe CMG was responslble, Inter alla, for monitoring the compUance of the

Treaty of Munclon, to take necessary steps to enforce declslons taken by the GMC and nagoUate

agreements wlth tbird partles.20S It Is Important ta remember that the Treaty of Asunclôn dld not

estabUsb the legal roles of a funCUonIDg common market. Instead, It merely laid down the

general, broad guldeUnes for estabUsbiDg socb a common market, and left the speeUles to later

agreements to be slgDed by the member States.206 Tberefore, the Importance of these bodies \Vas

that they Issued declslons and resolutlons that facWtated the formation of the common market

untll a more deftnltlve iDstitutional structure were ta be estabUsbed by the end of the transition

period.207

200 Ibid. an. 1. See also E.V. de DavidsoD. "The Treaty of Asunclôn and a Common Market for the Soutbem floDe: A
Tlmely Step ID the RJg1lt DtreCUoD" (1991) 32 Va. J.lnt'l L 265 al 273.
20t Ibid. an. 9.
202 Ibid. an. 11.
203 Ibid. an. 14-
204 J. Pérez OtermlD, El Mercado Comun dei SUr: Aspectos Juridico-lDsdtDclooales (Montevideo: Fundacl6n de CuItDra
UDlversitalta, 1995) al 19-20.
205 C. Cbatterjee. "The Treaty of Asuncléu: AD ADalysfs" (1993) J. World T. 63 al 68.
206 T. D'Keefe. "AD AssessmeDt of Mercosur's Present Leral Fr8DIework aod IDsUtoUoDS aod Dow Tbe)' Affect
Mercosuts Cbances of SUccess" (1993) 6lat1 L Pracdeum 1.. al 14-
2671blll. al 16. ArtIcle 18 of the Treal)' of AsancioD nads:
Prtor to the establsbmeDt of the commOD market aD 31 December 1994. the States Parties sban CODV.e a speelal mHtIDr ta
determlne the ftDaIlnstitutioDAl structure of the admlDlstraUve orpns of the common market. as weU as the specUle p..en of
each OlltllD and lb deelsloD'~procedures.
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Wltb the adoptioD of the Ouro Preto Protocot, Ws goal was accompUsbed.208 The principal

InsUtuUODS nmaln the ClIC and the CMG, bowever, the Protoeol also lDeludes the foUowiDg: the

Trade Commission, the Joint ParUamentar)' CommisslOD, the Economie and Social Consultative

Forum and the Administrative Secretariat.209 Of these bodies, ooly the ClIC, CMG and Trade

Commission bave the JurlsdiCUon ta Issue blndlDg norms aD the member StateS.210

Tbe CMC remalos as the blgbest body of the BRCOSUR. It aversees the ImplementaUon of the

Treaty of AsunclôD and Its protocols and bas the autborlty to aet as Its legal personlt1caUoD.211 It

Issues declsloDS, made OD a consensus basls, whlcb Is DOW blndlng for the member StateS.212 It

bas the power ta create subsldlary organs and appoint the dlreetor of the Administrative

Secretariat213 Moreover, It npresents the BReOSUR ln treaty negotlatlons wlth tblrd parties,

althougb tbls could be delegated to the CMG.214 Tbe CYC must meet wlth the Presidents of the

member States at least once every six montbs.215

Tbe CMG Is st1lI the executlve body of the MERCOSOR and It Is also cbarged wlth overseelDg the

ImplementatioD of the Treaty of AsUDclan and lts protocols, but wltbln Its eompetencles. It Dleets

wben deemed necessary, ln eltber ordlnary or extraordlnary meetlngs.216 It also recelves ail

proposais and recommendatloDs coming from otber organs of the MERCOSUR. As meotloned

before, It a1so bas the capaclty to Degotlate wltb tblrd parties so loog as the CMe bas expressly

delegated tbls fuDcUOD.217 Its resolutioDs are blndlng as weU, made on a consensus basls.218

208 AddlUooal Protoeol to the Treaty of Asuadoo 00 tbe IDsUtuUooal Structure of MERCOSUR ("Protoeol of OUro Preto"),
17 Deeember 1994. (1995) 34 LLM. 1244 [llerelDafter OUro Preto Protoeol~

209 Ibid. an. 1.
210 Ibid. arts. 9, 15 & 20 and see S. VieJobu8no, "MERCOSUR: ADedslve Step Towards South Alllericaa EeollOmic
Revtval" (1995) 20 S.A. Y.B.lDfl L. 81 al 111.
211 OUro Preto Protocol, supra note zœ an. 8 and de Agu1Das, supra Dote 17 al 609.
212 Ouro Preto Protoeol, tbld. art. 9. A1s0 see A. Paston, "The IDsUtudoDS of Mercosur: From the Treaty of AsundoD to
the Protoeol of OUro Preto" 6Inter·Am. Legal Mat 1al 5
213 Ibid. an. 8-
214 ibid.
215 Ibid. an. 6
216 Ibid. an. 13.
217 Ibid. an. 14.
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Tbe Trade Commission oversees the common trade poUcy tbat Is ta be carrled ODt ThIs means tbat

It monitors tbe appUcadon of the common trade poUcles and declsloDS tbat are adopted bJ tbe

member States.219 It also alds ln the barmoDization of tecbnlcal standards and otber areas of

pDbDc poDcy sDcb as competiUon, roles of orlgln and anJ otber trade fssues.220 It Issues dlreetlves

and proposais, althougb only the directives are compulsory on the member States, and &gain they

are made by consensDs.221 As weU, It w1Il conslder clalms sDbmltted bJ member States to aIIow for

the seUlement of smaII clalms tbrougb tecbDIcai declslons and dlreetlves.2?2

Tbe tbree remalnlng bodies play mlnor roles ln terms of the IntegraUon efforts as compared ta the

CMC, CMG and the Trade Commission. Tbe Joint ParUamentary Commission Is made up bJ Members

of ParUament wltb the task of harmonlzlng leglslatlon bJ eosurlng tbe tlmely incorporation of the

MERCOSOR leglslatlon ln the member States legaI systems.223 The Economie and Social

ConsultaU,e Forum aets as an organ "for represent3tlon of tbe economlc and social sedors" \VItb

a consultalve capaclty tbe CMG.224 F1nallJ, the Administrative Secretariat pubUshes the Ofllelal

Records of the MERCOSUR and provldes loglstlcal support ta tbe meetings ofthe otber organs.225

Desplte the appearance of relJing on the organs of the MERCOSUR for the enforcement and

creation of 'communlty' law and the power to negotlate international agreements on bebalf of the

member States, It shouId be noted tbat these institutions are not supranational and tberefore Dot

Independent of thelr governments.226 In effect, there Is ootblng ln the MERCOSUR tbat ts inviolable

218 Ibid. art 15.
219 VleJobueDo, supra note 210 at 112.
220 Ibid.
221 Ouro Preto Prolocol. supra Dote 208 art. 20.
222 Paston. supra note 212 al 6.
223 Ouro Preto Protocol. supra Dote 208 art. 25. See also VleJobueDo, supra Dote 210 at 112·113.
224 Ibid. art 28.
225 Ibid. art 32.
228 The alJs8ace or a supruadoaal autODomous mua_art bas come UDder crldclsm slDee the IncepUon of the Tn_
of AsunclôD, see "Soverelpty and ReponaBsm." supra Dote 142 at 1106.
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Dor can the provisions be appUed agalDst the wlsbes of tbe States IDvolved.227 ThIs absenee of

supranadonallty Is contlrmed by ArtIcle 2 of the Ouro Preto Protoeol tbat speelftcaUy states tbat

tbe CMG, CMC and Trade Commission are IDtergovemmentai bodles.228 Bowever, tbIs reglme bas

been ebaracterlzed as belng of a special Intemadonal Intergovemmental orgaolzation due tu the

makeup of the blgbest organ ID the MERCOSUR, the GMC.229 Slnee lt ls made up of the PresIdents

and MInIsters of Foreign Affalrs and the Economy of the States and not diplomatie

representaUves, there Is the potendal of It belDg a blghly effective system.230 Belng responslble for

the poUUcai dlreeUon of thelr respective States, declslons and compromises may be reaebed mueb

faster and emeleDt than ln any Imown Intergovernmental strueture.231

u. Dispute SeUlement

One commentator bas compared the Benelux Treat)' to tbe MERCOSUR ID deseriblDg the Its

stnleture ls "buUt for a reladonsblp between governmeDts, wlthout aDY posslblllty of direct

contact wltb It by cltlzens. lI232 Tbls Is parUeuiarly true If one looks at the dispute seulement

system ofthe MERCOSUR, the Protoeol of BrasWa.233

Tbls protueol does Dot ereate a supranational tribunal of JusUcs tbat bas the JurlsdleUon and

power tu Interpret commUDIty law wlth overrldlng effect over DationailegisiaUon.234 Wbat It does

provlde 15 an arbltradoD procedure to bear disputes betweeD member States and clalms about the

227 D. Ferrere, "MERCOSUR and Other Trade Blocs: ATrend for the CoJDtDr: Decade" (1996) MIBL 253 at 258 [herelD8fter
"MERCOSUR and Otber Trade Blocsn~

228 It reads:
MUele 2
The foUowlD( are lnter"f0vBl'DIIlental 0lYaDS wlth declsloltlll&1dDlt powers: The Councfl of the Common Market. the CommoD
Market Group and the Mereosur Trade Coll1llllsslon.
229 A. DuranMartiDez, ilL'Urupay dans le cadre du MERCOSUR" (1996)?:l R.G.D. 69 at 76.
230 (1114
231 11114
232 LO. Bapdsta, "The Asundon Treaty EstabUsbID( the Southern Common Market (MERCOSUL)" (199%) 5 IBU 5fiT 81
578.
233 Protocol of BrastDa for tbe SettlemeDt of Disputes, 17 December 1991, (1997) 36 I.LY. 691 [llereblafter BrasIlIa
Protocoll ThIs system was lnfIuenced by the dispute seWement systems found ln the CaDada·US Flee Trade
Agreement, the Cblls·Mexlco Flee Trade Agleement, tbe 1961 LAFrA Protocol for tbe SewemeDt of Disputes, the Dispute
SettlemeDt System found ln the Treaty of Antarcdca as weU as that of the GAn, see Pérez OtermlD, supra Dote 20& 81
31·32 and Bloch & (fleslas, supra note 70 8162·63.
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appDcatlon, Interpretation and non·fulftllment of the Treaty of Asunelon and agreements entend

wltbID tbls framework as weU as the norms adopted by the MERCOSUR. bodles.235 ThIs system ls

Umlted to member States onl)', a1thougb private parties bave may parUelpate Indlrectly. Tbe

procedure for disputes between member States Involves direct negoUadons, conclUation and ends

wlth an unappealable declslon of an ad hoe arbltradon trlbunal.236 Direct nagOUations eannat

exceed 15 days arter wblcb a complalnt ls IDItiated unless the parties to the dispute deslre ta

extend Ws dme ftame.231 DurlDg Ws dme, the pardes IDvolved are to keep the ClIS IDformed,

tbrougb the Administrative Seeretarlat, of the status of the oegoUallons.238 If direct negotlatlons

do Dot resolve the dispute, then elther party may submlt the dispute to the CMG.239 The ClIS

evaluates the dispute, bears the position of both parties and Iben wltbID 30 da)'s of the dispute

belng brougbt to the CMG, lt Issues lts recommendations.24o If the dispute Is sUU Dot resolved, tbeo

eltber party may gtve notice ta the Administrative Secretariat of Its intention to porsoe the matter

ta arbltratlon.241 Tbe arbltratloo tribunal will be made up oftbree arbitrators seleeted from a Dst

prevlousl)' submltted by parties ta the Administrative Secretariat Tbe tribunal must Iben enter an

award ln wrltlDg wltbID a mulmum perlod of 90 da)'s.242 The deelslon will be declded by a

majorlty of arbltrators and no dlssenUng oplDlons are aIIowed ta be pubDsbed.243 Tbe deelslon Is

ftnal and blndlng on the parties to the dispute and sball be compUed wlth wltbln tlfteen da)'S.244

This arbitrai procedure Is seen as the onl)' Instance wbere a MERCOSUR body bas been granted a

degree of supranationallty ln that the declslon ls flnal.245 Moreovar, lt ls the onl)' stage ln the

process that ls not affeeted b)' the poUticai macblnations Involved ln the Intergovemmental

234 VleJobueno, supra note 210 al 113.
235 BraslUa Protoeol, supra Dote 233 art. 1. See also de ApInas, supra Dote 11 al 606.
236 BraslUa Protoeol, supra Dote 233 art. 21.
237Iblll. art. ~2~
238lbl11. an. ~1~
239Ibl11. art. 4(1~
240 Ibl11. arts. 4, 5 and 6.
241 Ibl11. art. 1.
242 Ibill. art. ~1~
243 Ibl11. art. 2~2).
244lblll. an. 21.
245 See Pérez Otermtn, supra Dote 204 at 60 and VleJobueno, supra Dote 210 at 114.
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proeesses ofDegoUatioD and eoncWaUoD.246

Seelng as the MERCOSUR does not lnteDd tu grant self-exeeuting rlgbts to prlvate pardes,247 the

dispute seUlement proeess does not grant direct aceess to lndlvlduals or corporations wI1lIDg ta

brIDg an action. Tbe prlvate part)' must present a elalm tu the NatioDal Section of tbe CMG or the

Trade Commission dependlng on tbe type of case.248 The private party must then persuade Its OWD

National SecUon that its clalm bas some merlt, or else it will not be brougbt fonvard. In tbIs sense,

tbis step aets as a ftlterlDg devlce tor the type of dispute that will go tONard aad leaves it up to

the dlscreUon of the govemment wbether ta proeeed wItb the clallD or not.249 If the National

Section does decide ta brIDg the clalm tONard It then bas the discretioD to elther seek

consultations with the National Section of the offendlng party or to brlng It directly fonvard ta the

CMG or Trade Commission.250 If after 15 da)'s consultations do not resolve the problem or If the

matter Is brougbt tu them dlrectl)', the CMG and Trade Commission bave the opUon of elther

mak1Dg a decision or refer the matter to a three member commlttee comprlsed of esperts.251 This

commlttee sball submlt an opinion witbln 30 da)'s after the request and submlt an oplDlon back tu

the CMG or Trade CommiSSIOD.252 Under the process for disputes to the CMG, If the commlttee tlnds

that the clalm Is justlfted, the offendlng party bas 15 days to take corrective measures.253 If these

measures are Dot taken, then the matter may be taken up tbrougb the arbltradon procedure ln the

BraslUa Protocol. On the other band, matters taken up by the Trade Commission, ln order to be

reetlfted, are to be done on a consensus basls. If a consensus is not reacbed on the seUlement of

246 F. GoDZâlez, "SoludôD de CoDfUetos en u Ststema de (utegracfoa: Los Casos dei MERCOSUR 11a CEE" (1992) 185
lutegrac10D LaUDoamericaoa 33 al 34.
247 "MERCOSUR and Otber Trade Blocs," supra Dote ?Z1 al258-
248 ne procedure for brflll1Dr a elallD to tbe NadoDal SedioD of tbe GMC Is foDDd ID Cbapter Vof the Bn!!Jla Protocol,
supra Dote 233, wbIIe the procedure for bltJlgtD( a cIaIm to the NadoD&l SectioD of the Trade COmmiSsiOD Is food
onder alUcle 21 and ADu to the Duo Preto Protoeol, supra Dote 208.
249 C. D'Neal Ta,lor. "Dispute ReSOluUOD as a Catalyst for EeoDomie IntepaUOD and aD Ageot for Deepe_
(Dtegradon: NAFT! and MERCOSUR?" (1996-97) 17 Mw. J.lnt'I L. & Pol', 850 al818.
250 Ibid.
251 BraslUa Protoeo), supra Dote 233 ans. 28 ad 2~3) and OUro Preto Protoeo), supra Dote 2œ al ABDu, arts. 2 and 3.
See also D'Keai Ta,lor, supra Dote 249 al 878-879 for a deseripUon of ibis procedure•
252 BraslUa Protoeo), supra Dote 233 ans. 30 and 32 and Duo Preto Protoeol, supra Dote 2œ al ADnes, art. ..
253 BraslUa Protoeol, Ibid. art. 32.
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the clalm, the matter Is tben brougbt forward to the CMG. If the CMG ftnlls that the clalm Is

JusUfled, tbe offendlng State ls ta comply wlth the recoDlDlended SOlutlOD. If It falls ta do sa, then

the arbltraUoD procedure of the Brasilia Protocol may be lnvoked. As can be seen, tbere are

severallayers of administrative revlew before a maUer Is to be taken ta arbltratlon. The purpose

of tbls system Is to encourage a consensus by ail the MERCOSOR States as ta bow ta resolve the

Issue.2S4

InIt1aI1y, tbls dispute system was to solely apply durlng the transition perlod after wb1cb a

permanent dispute seUlement system was to be adopted ArtIcle 3 and paragrapb 3 of ADDex 3to

the Treaty of Asunclon called for Ws. But wltb the adoption of the Ouro Preto Protocol, wblcb

slgnlfled the end of the translUonai penod, Ws stlII bas not occurred. Iodeelt, article 44 of tbe Ouro

Preto Protocol calls for a meeting ln order to set up a permanent dispute settlement mecbanlsm.

So far Ws bas not bappened and there Is no Indicadon tbat sucb a system will be ln place ln the

Dear future.

This situation does not slt weil for many commentators wbo ftnd Ws arrangement ratber

unacceptable If a common market Is ta be estabUsbed and bave called for the formalon of a Court

of Justice wlth the competences to Issue blndlng declslons.255

w. The Legal Effeet ofRegional Norms

An Impact of Ws lack of supranaUonauty Is on the leglsladve abUlUes of these organs and tbelr

legal effect on the domestlc legal systems. Slnce these bodies are Intergovernmental ID nature,

254 O'Neal Taylor, supra Dote 249 al 878.
255 See Pastod, supra note 212 al 7; O'Keefe, supra Dote 1fT al 446; O'Neal Taylor, supra Dote 249 al 898, aDd de AguiDas,
supra Dote 17 at 614. Duran MartiDez polots out that tbere are four drawbacks to tlds system: (1) without a permaD8at
court, It wUl be impossible for some sort of Jurisprudence to develop; (2) there ls DO control over the le&1tImacJ ner
aets lssued by die O!l'aIIS of the MERCOSOR; (3) priVale parues do Dot bave a direct aceess to the arbitral pauel; ad (4)
prtVale pardes bave a very Imlte4 opdons to pursae cIa1ms, see supra note 229 al 80. Tbe NadoDal ColDllllssioa of
Jurlsts of tJrupay ba4 recommeaded the creaüOD of a pe~at court as a fDDcIaDMlItal elemem of the MERCOSOl
process, B. Arbuet VlpaIl, IlLa SolucioD de Controverslas en el MERCOSOR: Un Aspecta EseDcIal aun por Resolver" 10 M.
Rama·Molltaldo, ed., El Oerecbo IDternadonal eD BD Muodo eD TraDsformad6a: Lilier Amlcomm eD Rome....e al
Profesor Eduardo JlméDez de Aréebag'a voL 2(Montevideo: FuDdaet6n de CuItara UDlvenitarla, 1994) al 1260-1261.
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they are ln essence mere delegates of the member States wbose consent ls sUII needed for tbe

enaetment and 8nforcement of these nonns.256 As seen by the discussions of the CMC, CliS aud

Trade Commission, any norms that are to be Issued bave to be made 00 a consensus basls. The

legal basls for thls requlremeot ls found ln ArtIcle ~ of the Ouro Preto Protoeol.257 Wbat tJds

means ln praeuce ls that the member States bave an effeetlve unUaterai veto over aDY lDeasans

that they bd contrU)' ta thelr OWD interests but not necessarlly that of the MERCOSUR. .oreover,

the quOnuD requlrements of ArtIcle 37lndlcate that the adoption of a measure may be ba1ted If a

member State decldes not to pardelpate ln the relevant deUberadons.25S DoetrlDai wrlters bave

suggested that thls be cbanged because tbls could effectively paralyze the integration process.2S9

Tbe Ouro Preto Protoeol dld insUtudonallze the Beed for the MERCOSUR aets to be lDeorporated IBto

the member States domestlc legal frameworks.260 However these aets are DOt dlrectly appUcable ID

the member States. ArtIcle 41 of the Ouro Preto Protocol Dsts the legal sources of commUDIty la. ID

the MERCOSUR. Along wlth the Treaty of AsuncloD, Its protocols and addltlonailnstnuDents and

agreements concluded wltbln the framework of the Treaty of AsuncloD and Its protoeols, the

Decisions of the CMC, the Resolutions of the CMG and the Dlreetlves of the MERCOSUR Trade

Comndsslon adopted sinee the entry Into force of the Treaty ofAsunelon are part of the MERCOSUR

tegal order. Tbe legal effect of these norms are found under Article 42:

Tbe dec1stons adopted by the Mercosur organs provtded for ID ArtIcle 2 of Ws Protocol sbaIl be
blDdIDg and. wben necessary, must be IDcorporated in the domesUc lepl systems in accordance
wfth the procedures provtded for in each country's lepslaUon.

This language ls very confllslng beeause the norms are on ODe band to be blndlDg on the member

States, thus Inferrlng that they are dlrectly appDcable wltbIn the domestlc legal systems, but OD

256 Vlejobueno, supra note 210 at 112
257 ArUele '11 reads:
The declsloDS of the M8l'eonr Oll'aD8 shall be taken by eonseDSUs aud ln the presence of an the States ParUes.
258 "SoverelPtJ and RegioDallsm," supra note 142 al 1106 rootnote202.
259 de Ag1dDas, supra Dote 17 al 609 and see N. Rodrlguez ODvera, "MERCOSOR en Tant Qu'lDstmment pour la CréaUoa
d'Uo Droit COllUllllDautalle" (1991) 13 J. Soc. Leg. COlDp. 247.
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the other band, It caUs for these norms to be lncorporated Into tbese systems wben deemed

necessary tbus requirlDg an aet oftransformation.261 Confusion furtber sets ID wben aDalJZIng tbe

provisions of ArtIcle 38 and 40. Article 38 calls for member States tu adopt "tbe measures

necessary to ensure, ln tbelr respective t8rr1torles, compUance wlth the declslons adopted by the

MERCOS1JR organs provlded for ln ArtIcle Zof tbIs ProtocoI."262 ArUcle 40 provldes tbat the member

States will slmuItaneously "take the necessary measures tu IDcorporate lt ln thelr domesUc legal

system,"263 wbUe ArtIcle 4Z states that tbls Is onl} to be deemed wben necessary. Essentially,

ArUcle 38 Indlcates an agreement to compl} wlth the norms Issued by the bodies, ArUcle 40

establlsbes a procedure for tlds ta be done slmuItaneously, yet ArtIcle 42 only requlres

Incorporation wben deemed necessary.264 Oesplte the confusion ln the language of the Ouro Preto

Protocol, lt Is generaUy recognlzed tbat the nOrDIs Issued by the bodies of the MERCOSUR are Dot

dlrectly appUcable wltbln the legal orders of the member States.265 Tbe process tbat Is ID place for

the adopUon of these nonns Is the princlple of 'slmultaneous appUcaUon.' Under tbls prlnclple,

eacb member State must noUry the Administrative Secretariat wben It bas taken the measures ta

lncorporate tbe norms wltbIn thelr legal orders. Once aU the member States bave so iDformed the

AdmlnlstraUve Secretariat, the norm sbaU enter loto force slmuItaneously tbIrty days alter sach

260 Pastod, supra Dote 212 at 7.
261 VlejobueDO. supra Dote 210 at 117.
262 The ArtIcle reads:
Arlele 38 .
The States ParUes undertake to take aB tbe measures Decessary to ellSUl'e, ID thelr respeetlve terrltorles. compluee wlth tbe
decls10DS adopted br the Mercosur oll'ans provlded for ID ArUcle 2 of thIs ProtocoL
Sole parqrapb. Tbe States Parties sbaB IDform the Mercosur AdmlDIstratlve Secretariat of the measures taken to thls end.
283 ArtIcle 40 ID Its entlrety reads:
ArUele 40
ID order to eDB1ll'e the slmuitaDeous entry lnto force ID the States ParUes of the deelsloDS adopted by the Mereosur ol"(alll provlded
for ID ArUele 2 of tbls ProtocoL the foDowt~ procedure DlDst be foUowed:
(1) Once the deelsloD bas been adopted, tbe States ParUes sbaD take the necessary measures to Incorporate It ID thek domestle
leral system and 1Df0rm the Mercosur AdDdnlstratlve Secretarlal
(II) WheD aD the States ParUes bave reported incorporation ID thelr respeeUve domestle leral systems. the Merconr AdmlDlstraUve
Secretariat sbaD lDrorm eaeb State Party aeeordlDrly.
(W) Tbe deelsloDS sbaU enter loto force slmuitaDeously ID the States Parties 30 clays arter the date of the commUDIcadon made br
the Mercosur AdmiDlstratlve Secretariat, under the tBl'lllS of the preeedlnr subpal'aCf&ph. To ibis end, the States Parties sbaJL
wltb1D the tlme-DmIt mentloned, publsb tbe entry IDto force of the declsloDS ID questlon ID thelr respective omelalJoarnals.
264 de AguInas, supra Dote 17 at 610.
265 VlejobueDo, supra Dote 210 at 117; Duru Martinez, supra Dote 229 al 77; and Pérez OtermlD, supra Dote 204 at 101.
DurID&' tbe DeroUadoDS of tbe OUro Preto Protocol, the delepdoD trom Urapay bad propoad tbat the DOrDIS Ile
dlreetly appUcable, but wu ID the mlDorit)' as BrazII, ArreDdDa ad Paracuay ail opposed tIIIs deYelop.ent, see
Duran Martinez, npra Dote 229 at 77·78 and Pérez OtermlD, supra Dote 204 at 101·102. HOMver, DOt ail doetrlDal \Vllters
bave felt tllat die DOnDS are Dot dlreetJy appUeable beeause the confusion IDdteates tbat perbaps some of the norma
are to be autooperatlve, see de AguInas, supra Dote 17 at 612.



•

•

•

44

communlcatlon.266 This process bas been descrlbed as belng imaginative and ensurIDg a greater

degree of legal certalDty ID MERCOSUR law,267 but otbers have lamented tbat the lack of direct

appUcabUity will onIy encourage "slugglsbness, confusion, and legal uncertalnty."268

So far, there Is no indication wbat Is the relatlonshlp between MERCOSUR law and domestlc la. iD

terms of hlerarchy or whether they may be IDvoked by ID the national courts of the member

StateS.269 Wlthln the Brasma Protocol, there Is not process ID wMeh an arbitrai ruDng may be made

part of the law of a MERCOSUR country. Wltbout the concept of supremacy belDg estabUshed, there

Is no control over the interpretation ofthe legal rlgbts and obUgations created wlthln the domesUe

legal sJstems.270 This imprecision as to the effeetlveness of tbese nOrDIs ID relation to domesUe

legal orders Is deemed to be the weakest aspect of the MERCOSUR reglme.271

Iv. Free Trade Agreements wlth CbIle and BoUvla272

Tbe MERCOSUR free trade agreements wlth CbIle and HoUria will be looked at beeause It

elempUftes the possible stnJeture and expansion of the MERCOSUR IDto the eventual formation of

a South Amerlcan Free Trade Agreement and thus facUltate the estabUsbment of a FrA!.273 The

ftrst tblng to Dote Is that CbIle and BoUria are omy assoclate member of the MERCOSUR, but not

full scale members. Both countrfes may partlclpate ln Its Intrareglonal free trade scbeme, but not

266 ArUcles 38, 39 and 40. See also VleJoboeDo, supra note 210 al 117.
267 VleJobueno, ibid. note at 117.
268 de ApInas, supra note 17 al 611.
269 VleJobueno, supra note 210 al 117·118.
270 O'Neai Taylor, supra note 249 art. 896.
271 de ApIDas, supra note 17 al 613. If one subscribes to die view tbat the confusion ln the Ouro Preto Protocol dues
Indlcate tbat perbaps some nonns could he dlreetJy applicable, then tbls uncertalDty ollly uacerbates the problem ot
detel'llllnlDg wldch ones are 'self·executln&" and wldch nonDS need to 1'0 tbrourb a process of iDcorporatloD, see de
AgulDas, Ibid.
272 Acuerdo de Complementael6n ECOD6miea MERCOSUR·Cblle, 25 June 1996, onliDe: Forelrn Trade InfOrmadOD System
< bUp:/1www.slce.oas.orgltrade/mscblmscblDd.stm> (date accessed: 15 November 1999) [llerelDafter MERCOSUR·Cblle
Agreement) and Acuerdo de Complementael6n Economiea MERCOSUR·Bolvla, 25 JuDe 1996, oollne: Fonlp Trade
IDformadoa System < bttp:/hlnuw.stœ.oas.orrltrade/mrcsbo/merbo_s.stm> (date accessed: 15 November UliS)
[herelnafter MERCOSUR.·BoUvia Apeement~
273 T. O'Keete, "The CbUe·MERCOSOR Free Trade Apeement" (12 November 1996\ onllDe: LEXIS (lDtlaw, TNI).
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ln Its customs UDlon projeel.274 Nelther countrywanted tu drop tbelr euemal tarlff rates and adopt

a common enemal tartff. Moreover, these agreements are concluded as agreements of partial

scope cODcluded under the tAlA. As weU, It sbould be noted tbat these agreements do Dot provlde

for comprebenslve InstituUons and dispute seUlement processes as those found ln tIle MERCOS1JlL

The objectives of these agreements are slmUar. They are tG estabUsb a legal and 1DstItu1Ionai

framework for cooperaUon and economlc and pbyslcallntegraUon ID order to create a free trade

area for goods and senlces wltbln ten years. They are also commltted ta building the proper

Infrastructure to conneet the variODS States to facUitate trade and ID the case of BoRvla, consult

wlth each other ln trade negoUations wlth tbIrd pardes and emareglonal trading blocS.275 The

admlnlstraUon and evalDaUon of the agreements are ta be done by an AdmlnlstraUve Commission

made up of, ln the case of CbIle, the CMG of the MERCOSUR and the MlnIster of Foreign Affalrs

represented by the General Management of IntemaUonal Economlc RelaUons, and ln the case of

BoRvla, the CMG and MlnIster of Foreign Airain and Culture represented by the National

Secretariat of Intemational Economie Relatlons.27G Tbelr tuncUons are slmllar ln both agreements:

to oversee the fulftUment of the provisions of the agreements and Its additional protocols and

annexes, to perlodleally evalDate the progress of trade UberaUzaUon and general operation of the

agreements and supplylng an annual report ID tbls regard, and to eontrlbute ln dispute seUlement.

In addition, It Is to determlne the metbod and dme frame ln wblcb to carry out negoUations 50 as

to reaeb the objectives of the agreement, Includlng the estabUsbment of worklng grODpS.277 Any

deelslons made by the Commission are to be made by consensus.

Any dispute concernlDg the interpretation, appUeation and nonfulftllment of the frae trade

agreement, and Its protocols and Instruments are ta be submltted to a two step proeess eonslsUng

274 Ibid.
275 MERCOSUR..CbOe Agreemeat, supra Dote 272 art. 1and MERCOSUR..BoDvia Agree_nt, supra Dote riZ art. 1•
278 MERCOSUR..CblIe Agreement, Ibid. ait. 46 and MERCOsœ·BoDvia ApeelDent, Ibid. art. 39.
m MERCOSUR.CblIe Agreement, Ibid. ait. 47 and MERCOSUR..BoDvia ApeelDeDt, Ibid. art. 40.
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of: (1) mutual consultations and direct negotladons, (2) Intervention by the Administrative

Commission and (3) formadon of a Group of Experts.278 The consultadon process beglns by wrftten

nodlcadon to the other party and Commission. These consultadons are to last a mubDDDl 30

days, but tbls may be extended another 30 days If the parties &gree.279 If consultations do not

resolve the dispute, any of the parties may make a wrltten request that the Commission Intervene.

The Commission Is ta meet wltbIn 15 days trom receivlng the request, and tbIs process sbould Dot

last any longer than 45 days. The Commission will evaluate the situadon, glviDg each Party a

chance ta be heard and, If necessary, request technicallnformaUon.28o If the Commission cannot

resolve the dispute, It will estabDsh an ad hoc Group of Experts (Group) made up of three trade

experts. Each Party Is ta submlt a Dst of 8 experts and then provlde a furtber Dst of8 experts who

are DOt nadonals of elther Party tram whlch the Group of Experts ma, be chosen. They are to

adopt Its OWD procedural roles wltbIn 5 da)'s from Its formadon, wbleb at a minimum guarantees

eacb Party an opportunlty tu be beard and that the process be handled expedlUously. WltbIn 30

days of belng formed, the Group will submlt Its opinion tu the Commission for Ils .ppralsal. WltbIn

15 days of recelviDg the Group's opinion, the Commission will make its recommendaUoDS ad It

will oversee that they are belng fulftlled by the Pardes.281 In the agreement wlth Cblle, thls dispute

seUlement system will be ID effeet for the ftrst 3 years, tram whlcb a new system Is tu be

estabUsbed that Includes an arbitral procedure startlng ln the fourth year. If, bowefer, no

agreement cao be reacbed, !hen the arbitral procedure found ln the Brasilla Protocol wIU be

adopted.282

278 MERCOSœ-CbOe Agreement, Ibid. art. 22 and Amlu 14, RégbDeD de SoluctOD de CODtnversias, 01lllDe: Forelp
Trade IDformadGD System <bttp:/Jwww.slee.oas.oll'ltrade/mscblA_I4.stm> (date accessed: 15 NovemlJef1~ art. 1
[herelDalter MERCOSOR-CbOe Dispute SeU1emeDt~ Any refereDee to dispute sewemeDt refers solely to tbe me trade
aereemeDt wlth CbOe. Unfortunately, the dispute seUlemeDt system for the free trade aereemeDt _th Bolvla ls Dot
avallable ..th die only refereDce ID the apeement Is to an unex Il, MERCOSOR·Bolvia ApeemeDt, Ibid. art. 21.
279 MERCOSOR.Cblle Dispute SeUlement, Ibid. arts. 2....
280 Ibid. arts. 5-6•
281 Ibid. arts. 7·13.
282 Ibid. an. 14 and MERCOSOR·CblIe Agreement, supra Dote zr2 art. 22.
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5. The Andean CommUDity

The Andean Communlty, formerly the Andeau Pact, Is the oldest major subreglonal trading bloc.2S3

OrigIDaIly made up of BoUlla, Colombla, CbOe, Ecuador and Pero, wbUe VentRela JolDed iD 1973,lt

was formed as a resuIt of the hstraUon felt by many of the Andeau cOUDtrles wlth the LAFTA ln

tbat It was seen tbat Its procedures were not suftleleDt ta accelerate a LaUD Amedcan Integration

wltbln a reasonable amoUDt of tlme.284 Moreoyer, It was deslgned to enable the less developed

Andean States to talce part ID LAFTA as a single body ID a position more equal wlth the more

deyeloped countrles of ArgenUna, BrazD and Mellco.2S5 A1thougb created onder the LAFTA reglme,

It was Dot affected wben Its fallure transformed It lnto the tAlA.286

Tbe Andean Pact was created by the Agreement OD SubregfonaIlntegradon (Cartagena AlreemeDt)

ID 1969 and tbls IDtegraUoD process subscrlbed to the lmport substitution model for

development287 118 goal was ta estabUsb a eustoms union. In order ta meet tbls goal, the

Cartagena Agreement provlded for tbe estabUsbment of a common external tarlff tbrougb the

graduai el1m1Dation of ail tarlff barrlers and quantitative restrictions not enjoyed under the

LAFTA by December 31 1980.288 It also developed seetoral IDdustrlai deyelopment programs

wbereby the member eounfrles would produce components of mauufactured goods DOt already

made wltblD the Andean Pact tbat wben they were completed, would be traded among them free of

tarlffs and quanUtative restrlctions.289 Because of Bollvla's and Ecuador's special status as less

283 For a descrlpUon of the Andeao Group and Its leral order, see F.V. Garda·Amador, The Andean Legal Order. ANew
Colllllllllllt)' Law(Dobbs Ferry, New York: Oceana, 1978) [herelDafter The Andean Leg'a1 Order~

284 Bogota DeeJaraUOD, 16 Aupst 1966, repriDted ID Inter·American IDSUtute of IDtematloDai Le(al Stadles voLI, supra
note 31 at 149. It wu also felt tbat die LAFfA was only beneftUnr; the bllPr and more IDdusutallzed aconolDles 01
BrazU, ArpIlUDa and Mateo, see T. O'leefe, "Dow tbe Andean Pact TraDslormed ItselllDto a Frlend 01 Foreign
EDterprlse" (1" 30 IDt'1 Lawyer 811 al812 [beretaarter "Friend of Foreign Enterpdse"~

285 "Economle IDtegradon ID LaUD America," supra Dote fil at 472.
286 Rlbbellnk, supra Dote 28 at 96-
287 Ag'reemeDt on ADdean Sobreg1onallntegradoD, 26 May 1969, (1969) 81.L.M. 910 (berelDalter Cartagena AgreemeDt~
288lbl4 art. 61. See also "Fdend 01 Forelp Enterpdse," supra note 284 al813. It gave BoUvia and Ec:uador pnlereDdal
treatmeDt by1'1_them more ume ta elindDale tbelr bDport restriCUoDS because of tbelr 1888er developed swus, see
Ibl4 art. 46-
289 "FrIand of Foreign EDterprlse," supra note 284 al813.
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developed couatries, faetorles would be set up wltbIn them to prodoce anJ prodact that was Dot

manufaetured witbln the Andean Pact ad not part of the seetoral IDdostriai developmeDt

program. Tbese programs proved tu be quiet popwar as It was seen ta be promotIDI a more

balanced reglonal growtb rather than permittIDg market forees wttbln the LAnA to declde wben

the new industries woold be located.290 Moreover, ln an attempt ta control forelgn Investaleat

wltbID the reglon, ln 1976 Decision 24 was adopted to create a common Andean Pact poUcy towards

forelgn Investment, trademarks, patents and Dcenses. ThIs was a very restrictive poUcy tbat,

among other tblngs, forbade forelgu Investment ln actlvldes carrled Dot by Andean enterprlses

and probiblUng forelgners trom buylng stock ln Andean flrmS.291 Althougb InItiaDJ SDccesst'ul,

problems surfaced wb1cb led ta the vlrtual standsUll of the integration process.292 CbOe left ln 1976

over opposition to Decision 24 as It now wanted ta porsae a more aguessl,e ftee market poUcy.

Moreo'er, problems wowd arise wben not ail the provisions of the Cartagena Agreement wen

IDcorporated loto the domesUc legal systems of the member States because of domestle opposlUon

and coordination would prove impossible because of unresolved territorial and poDdeaI

dlsputes.293 Tbe ftnal nailln the como would prove ta be the oU sbock of 1979, wbleb (ed the

member States ta porsue dlfferent macroeconomle poUcles.294

ID order to revive the process, the member States slgged the Quito Protocolln May of 1987.295 Its

objective Is numerous. Tbey are to "promote the balanced ad barmonlous de,elopment" of the

member States "onder conditions of equaDty tbrough Integration and economle and social

cooperation, Il to "facUltate thelr parUelpatloD ln the regionailDter;ration proeess, wI'tb a vlew to

the graduai formation of a Latin Amerlcan common market," to securs "a reduetloa ln enemal

290 Ibid.
291 Ibid. at 813-814-
2921DtraregtoDal trade~w from 5143 mlWOD 1969 to $213 mlWOD by 1974 and a minimal commOD extemal wtrrwas
IDstltuted br Colombla, Pem and VeDezuela br December 311975, see "FrleDd of Foreign EDterpdse," supra Dote 284 al
816.
293 Ibid. at816.
294 Ibid. at816-817.
295 ADdeu Pact Offtclal Codlfted Tm of the Cartagena ApeemeDt IncorporatIDr tbe Quito Protocol, 12 May UB1,
(1989) !BI.LX 1165(herelDatter Quito Pntocol).
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vulDerabWty" by lmprovlng tbe position of the member States ln the IDtematioDai eeonomlc plane,

to "strengtbeD subregloDai soUdarlty" and ta reduce dlffennces ID development among !beBL296

Overall, It Is a mucb more lIexlble tramework tban lbe Cartagena Agreement as lt ellDdDates tbe

Bled for the strict tlme deadlines for tbe estabUsbment of a common extemal tarlff, the IDdustrial

sectoral program Is less imperative and flxed deadl1nes ta take speelllc steps or meel certain

obUgations bave been curbed.297 CurreDtiy, DO dutles are cbarged ln goods Dative ta BoUvla,

Colombla, Ecuador and Venezuela as weD as nontarlff bamers. Pera participates ta a Dmlted

enent because Its ecoDomle poUcles are mach more market orieDted tban the other member

States.298 Moreover, slnee Febraary 11995, a four tlered common eItemal tarlff of elther 5, 10, 15

or 20 percent Is ln place for the majorlty ofgoods lmported Into Colombla, Ecuador and Venezuela.

HoUvia Is speclftcally exempted from lbe four tler common extemal tarlff as It Is aUowed ta retaln

a two-Uered system of 5 and 10 percent. Pena does Dot partlclpate ID the four Uer system and

malntalns Its own two-tlered system of 15 and 25 percent.299

However, Itwas seen tbat deepenlng integration was needed ln order ta barmonlze maeroeconomle

polleles, lDcorporate social poUcles of a commUDItarian charaeter and ta develop more emcleot

des wltb the rest of the world.300 More Importantly. more poUticai Involvement was needed ID arder

ta legltlmlze furtber the integration process. An Important step towards tbls goalls the adoption

296 Quito Protoeo!, Ibid. art. 1. The mecbaDisms tbat are to be used to acbleve tllese obJeCUves are, biter aUa,
barmoDlzadon of poUdes 00 forelgn lnvestmellt, tradelll8lkSt pateots and UceDseS, the creadoD 01 Andean
mulUDaUonai enterprlses, lnteDSlflcadoD of subregtooal IDdustriallzaUon and UberaUzaUOD 01 lDter-subngtonal
trade, see "Soverelpty and Reg1oDalism,1I supra note 142 at 1109-1118.
297 "Frlend 01 Foreign EDterprlse, Il supra oote 284 at818 and "Soverel(llty and RegtonallSID," supra DOte 142 al 1110.lt
a1so dld away wlth DedsloD 24 and replaced It wlth DedsioD 220 so as to urt aay probiblUoDS stock purcllases b)'
forelpers and eDmlDate restrlCUoDS on e8l'lllD( relDluances. Decision 220 was snbsequeldly replaced by Dedslon 291
tbat Is a muchmore lDvestor frleDdJy ngtme.
298 IIFrlend 01 Foreign Enterprfse," supra note 284 at820.
299 Ibid.
300 "IDlol'IIWivo Andloo, " oDllne: Omdal Website 01 tbe Andean ColDDllDlty
< bttp:/Jwww.commwddadaDdlDa.orrllJoleUDesllDlaDdU.btm> (date accessed: 15 November 1999) al 2. AU members
01 the ADdeaa Group wuted a more active poDUcal presence ln the lD8II8I'ement 01 tbe lDte&TaUoD precess, see O.
Castaileda Arrascoe, "La ComUDIdad AndiDa y el Nuevo Ststema Andloo de Integracl6n" (1996) 46 Rev1sta JarJdlca dei
Peru 21 at21.
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of the Protocol of Trujillo,301 wb1cb ln effect replaced the Andeau Group wlth the Andean

Communlty and created the Andean System of Integration. ne cbanges Introduced by tbIs

protocol are tu make the InsUtudons of the Andeau Group loto a mucb more modern and fleDble

model and to grant them, above ail, the blgbest poUtical support.302 Tbe lnsUtoUODS created are,

among other tbings, tu belp ln the development of the FTAA tbrough the deepeDlDg and

convergence of existlng reglonal trading agreemeDts.303 Addldonally, these cbanges wID a1so

facllltate the participation of the member States as a coordlnated bloc ln World Trade

Organlzadon miDlsteriai meeUngs.304 In Ws way, the Andeau CommUDIty wUI furtber embed itself

ID the globaUzadon taklng place toda)'. Tbe Andean Integration System came loto eDstence ln

January of 1997.305

1. Institutions

Orlglnally, the prlnclpallnsUtudons of the Andean Group were the Commission and the Board ne

Commission was the blgbest body made up of plenlpotentlary representadves from the

government of eacb member State. It bad exclusive leglsladve capacity, wblch were aeted tbrougb

Decisions.30B Tbese were generall)' adopted by au affirmative vote of two-thlrds of the member

States, except for certain matters wbere a blgber thresbold was requlred.307 Its main fonction was

to formulate the general poUcles of the Andean Pact and adopt the necessary measures to reacb

i18 obJectives.308 Addldonally, It was responslble to promote Joint acUon amoug the member States

301 Protocolo Modlftcatorlo dei Acuerdo de Integraclon SUbreglooal Andlna, 10 March 1996, round ID "InformaUvo
Andlno," supra Dote 300 at IG [herelDafter Protocol of TruJmo~ Wltb radllcadon of tbfs protocol by tIIe govel'llllleDt of
CololDbla ID Oetober of 1996, the OrganlsadOD wtB DOW eleet a secretary general and set Dp a secretariat, see "Bloc to
Bloc NegoUadons?" Mexico ud NAFT! Report (10 Oetober 199G) at 3.
302 "lnformaUvo AndIDo, Il supra Dote. at 2.
303 "Soverelgnty and RegiouIlsm," supra DOte 14% al 1111-1112.
304 Ibid. at 1112.
305 Castaileda Arrascue, supra Dote 300 al21.
30B Quito Protocol, supra note 295 art. 6. See also L Sacbica, Derecbo COIDUDItarto AndIDo, 2d ed. (Ropt&: Editorial
TelDls, 1990) 47·51 and Tbe Andean Legal Order, supra Dote 283 at80-83.
307 Quito Protocol, Ibid. art. 11.
308 Ibid. an. 7(&) and Sacblca, Ibid. al 47.It wu cJwred wltb, Inter alla, to approve DOnDS needed for tbe coordlDadoD
and llanDoDlzadon of developlDeDt plaDs aDd economlc poUeles, deslpate and relDove Board melDbers, de1eple
fUDCUODS to tIIe Board, monitor tIIe fulfllbneDt of tbe obUptlODS of tbe Andean Pact as .U as tbat of tbe LAIA, and
represeDt tbe Andean Pact, Quito Protocol, supra Dote 295 an. 7.
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wlth respect to anJ problems tbat could arise from the international eeonomy and present a

common position tu other Intemational organlzaUoDs.309 Tbe Commission met tbree dmes a yeu

or convoked by Its president at the request of a member State or ofthe Board.310

Tbe Board Is the tecbnieal body of the Andean Pact consistlng of tbree members wbo may be

natlonals of any LaUD Amerlcan State. ft was the responslbWty of the Board ta act solely ln the

best Interest of the Andean Pact.311 AppolDtmeDt and removal of Board meœbers Is the

responslbWty of the Commlsslon.312 Tbe Board was dlreet1y responslble to the Commission, not ta

tbeir own governments, and they were to act OD bebalf of the common lDterest and not seek nor

accept iDstrucdons from any govemment, national or lntemational enUty.313 118 autonomy was

further assured iD tbat Its members were appoiDted by the Commission and tbat tbere were f.er

members tban member States ln the Andean Group.314 Tbe Board made declslons ln the form of

Resolutions, wb1cb were tu be unanimoUS.315 ft was cbarged wlth monitoring the appUeation of the

Andeau Group and ensure tbat lts Resolutions and the Decisions of the Commission were beln&'

fultD1ed.316 It also played a role iD the leglslaUve and declslon maldog process by submlttlDg

proposais to the Commission ln order to facWtate the process of Integration ln the sbortest tlme

possible and parUclpaUDg ln the ensuiDg dlscusslons.317 Additlonally, It was to annuaUy evaluate

the Group's efforts ln Ugbt of the obJeetlves of tbe Cartagena Agreement,318 and ln lniUaUDg non

compUance acUons before the Court of Justice of the Cartagena Agreement (Andean COurt).319

Flnally, it acted as the secretariat for the Commission by birlDg tecbnical experts capable of

309 Ibl4 an. 8. See also SacJdca, supra Dote 306 at 48.
310 Ibl4 an. 10.
3111bl4 an. 13. See generaUy The Andean Le(a1 Order, supra Dote 283 al 84-85 and Sacldca, supra Dote 306 al 51·54
3121bl4 an. 7(c~
313 Ibl4 an. 14-
314 "Soverelgnty and Reg1onaUsm," supra Dote 142 al 1111.
315 Quito Protocol supra Dote 295 ait 15.
3161bl4
3171bl4 see alsD "Soveretpty and RegtoDallsm," supra Dote 142 at 1111.
318 Ibl4 Also see PadUIa, supra Dote 13 at82.
319 Treaty CreadDg the Court of JuSUce of the Cart8p1la AgreemeDt, 28 May 1979, (1979) 18 LLM. 1203 ans. 23 and 24
(herelDafter Court of JosUce ApeemeDt~
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sopblstlcated asslgnments, wblch It must carry out320

The Quito Protocol added the Andean Parllament and Andean Court as major orgus of the Andeau

Group.321 The Andean Parilament was ta be fIrst made up representaUves of the nadoDai

congresses of the member States, and then subsequendy made up of dlrectly eleeted

representadves.322 Uowever, there was not t1metable in which tbIs would bappen and no eleetioDS

have taken place. The Andeau ParIlament's purpose was to futber the poUUeallntegraUon of the

Andean Group through reeommendations and to Dversee ta a Dmlted estent the InstltutlODal

bodles.323 UDm the representatives were to be dlrectly elected, the Andean ParUament was Dmlted

to examlalog the integration process in the Andeau Group through the annual reports submltted to

them from the InsUtutionai bodies and anJ other informadon that Is requested.324 Tbe Andeau

Courtwill be examlDed when the dispute resolutlon system of the ADdean Group ls looked al.

The Protocol of Trujillo slgnlllcautly changed the IDstitutionai structure ofthe Andean Group. Now,

the member States and the bodies of the Andeau Integration System (AIS) forms the Andeau

Communlty. The AIS Is the new IDstitutional structure of the subreglonal agreement There are

essentlalIy tbree reforms to tbls stmeture: the new Andeau Councll of Foreign MlnIsters (ACFAM) Is

the DOW the gulding force for Integration, the Commission, now known as the Commission of the

Andean Communlty, Is no longer the hlghest organ and the Board has been raplaced by the newly

created General Secretariat of the Andean Communlty{General Secretarlat).325 These bodies, a10ng

wlth the Andeau ParUament, Andean Court and newly ereated Andeau Presldentlal COUDcR (APC)

are the princlple bodies ofthe AIS.326

320 PadIUa, supra note 13 at82.
321 Quito Protocol, supra note 295 art. 5.
322 Sacldca, supra note 306 al 54.
323lbl4
324lbl4
325 Castaileda Arrascue, supra note 300 al 22.
326 ArtIcle 6 of tbe Protocol of Tmjmo aIso states tbat tbe foUovutBr make up tIIe AIS as _II: tbe Business Advlsol'f
Couocll, die Labor Advfsory Coundl, the ADdean oevelopmeDt CorporadOIl, the [.atIuDlAdcau Reserve Fuat tbe Slm6n
Rompez Convention and tbe Sodal CoaveDUoDS ascrlbed to the AIS and &DY other formed wltbID It, tbe UDlversidad
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Tbe APC ls the blgbest organ of the Andean CommDDlty. It Is made up of the Beads of States of the

member States and It Issues Dlreclves contabdDg poUticai orleDtations ln order ta faeWtate the

integration process.3?:l Tbese Directives are tu be Implemented by the bodies of the AIS bodies as

ldentlfted for tbls purpose by the APC.328 AlBong the respooslblUtles of the APC Is to deftne the

poUcles regardlng subregtonal Andean integration. orlent and foster aCUons ln the common

Interest of the integration process amoog the bodies of the AIS, evalaate the development and

resuIts of the integration process, conslder and pranoonee ltself OD reports, lDIt1atlves ad

recommendatlons presented by the bodies and institutions of the AIS and examine aIl the

questions and Issues concernlng the Andean integration process and Its enemaI proJeetloD.32S Tbe

APC Is to meet once a year ln the State that bolds the Presldency. Tbe President Is the blgbest

poUticaI representaUve of the Andean CommUDity. Tbls post Is beld by one member State for ODe

year.330 Among the responslbWUes of the President Is ta eonvoke and cbalr the APC meetings,

supervise the fuIftllment of the Directives by the bodies of the Andeau Communlty, take anJ

actions requested by the APC and represent the APC and Andean CommDDlty.331 The meetings may

be attended by the ACFAIt Commission and representatlves of the otber bodies of the AIS as

obseners.332

Tbe ACFAM Is cbarged with overseelng and evaluatJng the integration process. ft Is made of the

MIDlster of Foreign Affairs of the member States and lt Issues Declarations ud Decisions, wblch

are adopted by consensus.333 Among lts responslblUtles ls ta torm the forelgn relations poUcles of

the member States that fall under the competence of the Andean CommUDity, formulate, execute

ADdIDa Slmoa Bolivar, aay olher advIsory couacUs formed br the COmmissiOD and aay otber body tbat may be created
wltIdD the lDtegradoa process.
327 Protocoi of Trujillo, supra DOte 301 an. 11.
328 "Soverelpty and Reg1onaUsm, Il supra Dote 142 al 1112.
329 Protocol of Trujillo, supra Dote 381 an. 12. See also "Soverel(Dt)' and ReClonallsm, Il supra Dote 142 al 1112·1113.
330 PlOtoeol of Trujillo, supra Dote 381 art. 14.
331 Ibid. art 14.
332 Ibid. an. 13.
333lbld. arts. 15 and 17.
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and evaluate, ln coordination wlth the Commission, the general poUcles of the IDtegratloD process

and slgn agreements wltb other States or lntemaUonai organizatioDS.334 AddiUonally, It Is charged

wlth coordlDatIDg a common poslUon among the member States ln lntemadonal nagoUadoos and

fomms and represenUng the Audean Communlty, so long as lt falls under Its sphere of

competence.335 It meets twlce a year ln the State or It may meet ID extraordlDary meetings at the

request of a member State.336 Moreover, It must meet at least once a year wlth the CoDIDIIssion to

dlscuss those matters tbat fall onder both competences such as the preparaUon of the APC

meetings, the appolntment or removal of the Secretai')' General of the Andean CommUDIty and tu

conslder any lnIUatives or proposais by the Member States or Secretary General.337

Tbe Commission Is DOW entrusted wlth overseelng the commercial and lnvestmeDt aspects of the

lntegratioD pracess and wben approprlate, ln coordination wltb the ACFAM. It Is still made up of

pleDipotentiary representatlves and It still Issues Declslons.338 Tbese DeclsloDS are DOW to be

adopted by an absolute majorlty except for certain matters that requlre an absolute majorlty wlth

no negaUve vote.339 Among Its other responslbWUes are to adopt the necessary measures tu carry

out the objecUves of the Cartagena Agreement sucb as ensurlDg tbat the Dlreet1ves of the APC are

belng compUed wlth, moDitor the barmonlous provisions of the obUgadons of the Andeao

Communlty wlth the LAIA, and approve, dlsapprove or amend any proposais presented for Its

consideration by the member States or General Secretartal340 Just as wlth the AeFAM, It Is ebarged

wlth eoordlnating a common position among the member States ln lntemadonal negoUadons and

fomms and representiDg the Andean Communlty, so long as lt falls under Its sphers of

competence.341 AddlUODa1Iy, tbe Member States or General Secretariat may ask that the

33411J1d. an. 16
335 Ibid.
336 Ibid. an. 18.
337 Ibid. art. 20.
338 Ibid. art. 21.
339 Ibid. art. 25•
340 Ibid. art. 22
341 Ibid.
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Commission meet wlth the pertinent mlnfsters or mIDlsterial secretarles to deal wlth seetoral

matters, conslder norms to facllitate the coordlnadon of development plans and the

barmonlzation of economlc poUcles as weil as to leam or resolve aD)' other matters of common

IDterest.342 Tbe Commission Is to meet tbree dmes a )'ear, or wbenever requested b)' a member

State or the General Secretarlal343 The Commission, hawever, It 18 no longer the mulmum organ

of the Integration process and Its leglsladve powers are DOW shared wlth the ACF.344

Tbe General Secretariat aets as the executlve body of the Andean Communlty. It protides tecbDIcal

support to the Institudons of the Communlty and Issues ResoludoDS.345 It replaces the Board and

takes over Its foncdons. This Is consldered to be the major change of the IDsUtutlonaI structure of

the AIS.346 Just as with the Board, It aets solely ln the best Interest of the Andeau Communlty and It

Is sUII cbarged wlth monitoring the appUcadon ofthe subregionaI agreement and ensures that the

norms Issued by the bodies are belDg fultmed.341 It still plays a role in the Ieglsladve and declslon

ma1dDg process by submittIDg proposais for Decisions to the Commission and the ACFAM ln order

ta facllitate the proeess of Integration ln the shortest dme posslble.348 AddidonaU)', It may stlII

IDidate non-compUance actions before the Andean Court, now renamed the Court of JusUee of the

Andean Communlty.349 Moreover, as Its name Indlcates, It acts as the secretariat for the AIS and Is

entnlsted wlth the tecbnlcaI and adm1n1straUve work1ngs of the Andeau Communlty and any other

fonctions entnlsted ta It under the tbls legal order.350 The General Secretariat Is represented by a

Secretary General who Is eleeted by consensus b)' the ACFAM.351 Tbe Secretary Generalts the legal

representadve of the Generai Secretariat and Is to aet solely ID the best lnterests of the Andean

342 Ibid.. an. 25. See also "Soverelguty and Reg1onallsm." supra note 14.2 at 1113.
343 Protocol of TruJillo, supra note 301 an. 24-
344 Castaileda Arrascue, supra note 300 at 23-
345 Protocol of TruJillo, supra note 301 an. 29.
346 Castaileda Arrascue, supra note 300 at 23-
341 Protocol of TruJillo, supra note 301 arts. 29 and 3D.
348 Ibid.. art. 3O(c~
349 Protocolo Modlfcatorlo dei Tratado de Creaclon dei TrIboDal de Justlcla dei Acuerdo de Canare. 0l1li.-: lomp
Trade IntOrmatiOD System <bttp:/lwww.slce.oas.orrltrade/jUDarJtrllnlllalltratmodl.stID> (date accessed: 15 November
(999), arts. 23 and 24 [berelDafter Protocol to the Coon of JusUce AgreemeDt~

350 Protocol of TruJillo, supra Dote 301 an. 30.



•

•

•

56

CommUD1ty.352 Just as wlth the Board, thls person ls DOt dlrectly responslble to thelr OWD

gOyernmeDts, but must aet OD bebalf of the commOD Interest and Dot seek nor accept IDstrucdODS

from any governmeDt, nadonal or IntemaUonai 8ntfty.353

Tbe Andeau ParUament, tbe deUberative body of the AIS, 15 made up of repres8ntadves from the

nadonal conglesses of the member States. WltbIn nve years tbese representaUyes are to be

dlrectly eleeted tbrougb unlversal suffrage.354 It Is cbarged wlth promotlng and orlen1lDg the

Integration process ln order ta consoUdate Latlnamerlcan Integradon, examln1ng tbe progress and

fulftllment of the obJeetlves of the Andeau CommUD1ty, suggesUng ta the bodies of tbe AIS any

modlftcatlons to the institutional structure, sugges1lDg to the norm produclng bodies of the AIS

any actions tbat may be taken for Its incorporation ln the legal order of the Andeau CommUD1tJ

and promoUDg the barmonlzatlon of leglslatlons among the member StateS.355 It Is tbougbt that

the partlclpadon of the Andean ParUament ln the Integradon process will contlnually lncrease.356

u. Dispute Resolution

Orlglnally, the Cartagena Agreement dld not bave a formai method for resolvln,; disputes and

obtalnlng Judgments regardIDg the autborltadve appUcadon of Andean law.357 Any disputes that

dld arise would be resolved ftrst tbrougb direct negotladons, and If tbls faUed, the Commission

could lntenene by exerclslng lts good offices and taklng other informai measures.3S8 If these

measures dld not work, tben the Commission was obUgated to take formai efforts at concmatlon

by formlDg an ad bDC commlttee that would adopt a report contalnlng 118 recommendatlons for the

351 Ibid. art. 32.
352 Ibid. arts. 32 and 34
353 Ibid. art. 38.
354 Ibid. art. 42.
355 Ibid. art. 43.
356 CastaDeda mascue, supra Dote 300 al 23
357 PadIUa, supra Dote 13 al 83-
358 Ibid.
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resolOUon of tbe dlspute.359 If tbls dld not wom, efforts eould be made ta resolve the dispute oder

the LAFTA Protoeol on the Settlement of Dlsputes.36o The problem witb tb1s system was tbat the

reeommendaUon of the Commission was non blndIDg on the parties Involved and not ail the

member States bad raUfted the Protoeol on the SeUiemeDt of Disputes. Tbls system proved ta be

totally Inadequate as greater reDanee was put OD informai metbods for the seUlement of

dlsputes.361 Tbls system eould DOt ensure an adequate legal eontrol of the IntegraUon process nor

ensore a unlform InterpretaUon of the legal reglme, !Wo fondamental needs of any IntegraUon

proeess.362

In arder to reetify tbls situation the Andean Court was ereatell.363 It Is ln eharge of resolvIDg

disputes that may artse ln the appDcaUon and Interpretation of the Cartagena Agreement as weH

as Its protoeols. It Is the only true supranaUonai body ln LaUD Amerlea.364 Tbe Court's JurlsdlcUon

Is to hear actions of nuRIneaUon and actions of noneompUanee. It alsa bas tbe power ta interpret

communltarlan law. An action of nulllftcaUoD Is a petiUon for the Court ta strIke down DeelsioDS of

the Commission or the resolatlons of wbat was the Board.365 AcUons of NoncompUanee may be

Inftlated by the Board or by a member eountry when It eODslders that auother member eODDtry Is

Dot complylDg wlth the teDets of Andean communltartan law.366

Wlth the n8W lnstltotional structure ln place, the fonctions of the Andeau Court bave ebanged as

359 Ibid. See Cartagena Agreement. supra note 2B1 an. 23.
360 LAFTA Protocol for the SeUlement of Disputes, 2 September 1967, (1968) 7 LLM. 747.
361 PadIUa, supra note 13 al83-
362 A. zelada Castedot "El Control de la Legalldad, la Soluclon de Controverslas y la Interpretaelôn UDiforme dei
Derecho Comlin en el Esquema de IDtegraclôn dei Gmpo ADdlDo" ID L. Saeldca et al, El TrlblUUL1 de Jusdela dei
Acuerdo de Cartagena (Buenos AIres: IDSUtuto para la lategracfôn de America LaI1Da, 1985) 125 al 127 [lIerelDafter "El
Control de la Ler;alldad"~PadlUa, supra Dote 13 at St and "La Creadon D'Une Cour de Justice dans le Groupe ADdlD,"
supra Dote 13 at 136-13'1.
363 See Court 01 Justice Ag'reement, supra Dote 319, ColDDdsslon Dedslon OD tb8 Statute or tbe Court 01 Justice of tbe
Cartag'eDa Ag'reemeot, (1983) 23 LL.M. 422 aDd aowlbe Protocol to tbe Court 01 Justice AgneDl8Dt, supra note 349.
364 See An Analydcal Compendium, supra note 178 al 5.
365 Court 01 Justice Ag'reemeat, supra note 319 art. 17. For a desertptlon of the Court or Justice, see N. de Plerola, "Tbe
Andean Court or Justice" (UII7) 2 Emory J. IDt'l Oisp. Res. 11, E. Barlow leeoer, "Tbe ADdean Common Market Court 01
JUSUœ: Its Purpose, Structure, And Future" (1987) 2 Emory J. Inn Disp. Res. 39 and E. Locbddre, "Tlie Iole 01 the
Andean Court ID CODSoUdatIDg RegtoDalIntep'adon Efforts" (UR)) 10 GL J.IDt'1 & Comp. L 351.
366 Ibid. art. 23, and de Pierola, Ibid. at 31.
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well.367 The Protoeol to the Court of JusUee refleets the changes to the Jurldlcal structure of the

IntegraUon process.368 It sUll maintalDs aetJons of nuIDftcaUon, DoncompDance and pranoonce

ftnallnterpretaUons on questions about the Jurldleal structure of the Andeau CommDJdtJ before

the natioDai courts of the member States ln the course of ..rlvate party nUgadon.389 It CaD,

bowever, now also preside over petitions for omissions or Inaetivities by the ACFAM, Commission or

General Secretariat, preside over labour disputes that arise ln the bodies of the AIS, ad aet as aD

arbltration tribunal to settle disputes that arise betweeD third parUes and the bodies of the AIS

over eontraets and agreements made between tbem.370 Private pardes may even cali on the

Andean Court to praDoonee on the proper appDcation and InterpretaUon ofAndeau CommDJdtJ law

or to settle contraetual disputes between tbem.311 Any JudgmeDt deDvered by the Andean Court to

settle these disputes wUl be ftnal and blndlng on the parUes lnvolved.

The Andeau Court bas JurlsdietiOD to nulUfy Decisions by the ACrAM and the Commission as weil

as Resolutions lssued by the General Secretartal372 Tbls also extends tu the IndustrlaI

Complementation Conventions or any other adopted by the member States w1tb1n the tramework of

the Andeau subregional process.373 Any member State, the ACFAM, the Commission, Generai

Secretariat or Datural or Jurldlcal persons may brIDg an aedon for DuWftcaUon wben these norDIS

are adopted ln vloladon of the Andean CommUDIty.374 Persons may cballeDge the Decisions and

367 These cbaDg'es wUI aIIow,lDter &Ua, pve IDdIviduaIs the dpt to brtDr an aCUoD apjDst a member State for
DODcompUance of the DOrms of the AIS and to &Iso sene as aD arbltratlon paoel for buslDess disputes IDv01vlDg
prlvate parUes, "Frlend of Foreign BDterprtse," supra Dote 284 al823.
368 ArUcle 1of tbe Protocol to the Court of JusUce, supra Dote reads:
ArtIcle l·The Jurldlcal structure of the Andean ColDlllllDlty comprises of the followIDI:
a) The Cartareua Alreement.lts Protocols and AddiUoDallJlltrumeats;
b) TIds Treaty and Its ModItylDr Protocols;
c) The DedsloDS of the Andean COUDcIl of Forelp Affairs bsters and of the Commlssloll of the Andean Commety;
d) The ResobiUoDS of the Gelleral Secretariat of the AIldeall CollUDlUllty; and
e) The lIldustrlal ComplemeDtaUoll CODvenUons and otb..s adopted by the Member States wltbID the trame.ork of the ADdean
subrt!douallDterraUoll process.
369 Ibid. arts. 17, 23 and 32.
370 Ibid. arts.:Il, 38 and 39.
371 Ibid. art 38.
372 Ibid. art 17.
373 Ibid.
374 Ibid.
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ResoluUons so long as they are appUcable to them and cause them bann.375 Member States may

only cballenge the Decisions or Conventions tbat they bad voted aralDst376 Tbe action for

nuIUftcaUon must be brougbt wltbln two )'ears of the norm belng approve4 Bowever, even If two

years bave passeel, any party IDvolved ln domestlc UUgaUon tbat relates ta the appUeation of the

nOrDI may argue lts Invalldlty. Tbe judge wouId then bave to ask the Andean Court for Its opinion,

duriDg wbleb dme the proceedIDgs are baIte4 Tbe declslon of the Andeau Court Is blDdIDg' on the

parties IDvolve4:m nntll the Andean Court does Issue a judgment, the nonn sball continue tu be

appUcable. Bowever, the affeeted party may petition the Andean Court tu suspend the provisions of

the nOrDI or other measures If Its contlnued appUcaUon wouId cause Irreparable barm or make

reparatlons dlfftcuIt arter a deelsloD Is made.378 If the Andean Court ftnds that a nOrDI Is not ln

compUance \VIth the Andean CommUDity, It must state the effects of the rullDg and the dme perlod

ID wblcb the relevant body must eomplywlth the ruDDg.379

Tbe Generai Secretariat bas the power tu brlng an acUon for nODcompBance to the Andean Court If

It eonslders that a member Stale Is not complylng wlth lts obUgations UDder the nOrDIs that

comprise the jurldlcaI structure of the Andean Communlty. It may onl)' brlng the action based on

Its reports arter the member Stale bas bad slxty days ta respond to the aIlegatlons.380 Member

States May brlDg an acUon for DoneompUance agalnst anotber member State by ma1dng a

submlsslon to the Generai Secretariat. Tbe Generai Secretariat then talces the same steps as If It

was brlnglng Its own action agalnst the aIIeged IDfrlDglng member State.lf slxty-ftve da)'s bave

passed wben the complalnt was presented to the Generai Secretariat and no action bas taken

place, then the member State may brlng Its complalnt dlreetJy ta the Andean Court.381 Natural or

375 Ibid. art. 19.
376 Ibid. art. 18.
377 Ibid. art. 20.
378 Ibid. art. 21.
379 ibid. art. 22. See a1so, "Soverelpty and Reponallsm, Il supra note 14.2 al 1115.
380 Protocol to the Coutt of JosUce Ag'reemellt, supra note 349 art. 23.
381 Ibid. art. 24. As weil, ardcle 26 aIIows the General Secretariat to Issue aWlftteD OplnlOD from wldch a..liber State
may brtnr dlreetly to the Andean Court If tbere bas beeD a flagrant noncompUauC8 or If a ReSObdlOD wu Isaued
vertryln( the exlsteDce of the restriction.
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jurldleal persans bave !WO options tG porsue a elalm for noneompUaDee. It may eltber ask tbat the

General Seeretarlat revlew the matter or brIDg aD acUon ln lts domesUc legal system If Its rIIbts

are affeeted bJ the noneompUanee. Bowefer, ft eannot brlng a slmultaneoDS complalDtoder botb

processes.382 If the Andean Court determlnes that the member State Is not complylng wItb the leral

order of the Andean CommUDity, It bas nlnety days to take ail the necessary measuns ta ensure

eompDanee. If the non complylng member State falls to do sa, the Andean Court Dlay, ln

eonsultadon wlth the General Secretariat will determlDe ta wbat euent the otber members may

restrict or suspend the advantages afforded to It onder the Cartagena Agreement383

Tbe Andean Court may Issue blndIDg Interpretations on the norms that comprise the legal arder of

the Andean Court.384 ln a case that Involves the appUcation of the norms of the Andean legal arder,

the National courts must ask the Andean Court tu glve a blndIDg Interpretation on Its proper

appUeation.385 Tbis funcUon of the Andean Court Is Important beeause It ensures the UDiform

Interpretation and appUeadon of the norms and malntalns the supremacy of Andean law over the

la\Vs of the member States.386 Tbis process furtbers the IntegraUon process by m,olvlng the

national courts ln the appUcation of Andeau law and thus fosterlng cooperadon between the IWo

COurts.387

Flnally. the Protocol ta the Court ofJustice Agreement adds a now acUon for omission or lnaet1v1ty.

Tbis action affects the ACFAM, Commission and General Seeretarlat If eltber of tbese bodies do

not carry out Its obUgadons under the legal order of the Andeau Communlty, aDJ natural or

jurldlcal persan, member State, or sald bodies may brlng an action for iDacUvlty ta the Andean

382 Ibid. ans. 25 &. 31.
383 Ibid. an. Z/.
384 Ibid. an. 32.
385 Ibid. ans. 32 and 33. Tbe ADdean Court \VIII only Issue 118 interpretation ollly If tIIe ruIIDg" 18 subjecl to appeaL If tIIe
ruDDr 18 DOt subJeet ta appeal, tbe Judre Dlust suspead tIle proœedlDp and peUUOD tbe Court for Its ruDDr•
386 "Soverelpty and RegtonaUSID," supra Dote 142 al 117.
387 "El Control de la LepUdad, Il supra note 362 at 160.
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Court.388

As a result, the Andeau Court Is the onl)' means from wblch procedures and remellles ma)' be

pursued ln cases of aDeged breaches of Andean law. This Dmlts the soverelgn powers of member

States to parsue other avenues ln order to avold thelr obUgations onder the Andean Communlty.389

DI. The Legal Effeet ofRegional Nonos

Even betore the Andeau Court was created, It was regarded tbat the reglonallaw bad a strong

Impact on natlonallaw wlth man)' of the norms bavtng direct appUcaUoD and granUng rlgbts or

ImposlDg obUgaUons upon the iDdlvlduaI.390 Moreover, the Board and Commission were granted

nomerous exclusive powers, replaclag nadonallaw ln those ftelds ln wblcb States are not longer

competent to leglslate and tbat generall)', the regionalla\V Is automaUeaU)' IDcorporated IBto

naUonallaw.391 However, problems arose because the Cartagena Agreement laeked provisioDS

tbat specifled the euent and appUcabillty of these norms ln the natlonallegal order.392 The

Interpretations of the Cartagena Agreement wlth regard ta the valldlty of the norms of its bodies

were Dot unIform and often contradlctory ln the domesdc legal systems.393 Moreover, DOt ail the

member States were as receptlve to the extensive communlty law elements of the Cartagena

Agreement394 Situadons would arise wbere some Decisions would not be appUeable ln ail the

member States creatlDg an uneven legal system that could beneftt some members at the expeose

of anotber.395 Tberefore, the creation of the Andean Court \Vas needed, Inter aua, to guarantee

388 Protoeol to the Coun or Jusdce AgreemeDt, supra note 349 art. :rI.
389 "SoverelptJ and Regionalism," supra note 142 at 1117.
390 "Economie IntegTatlon10 Latin America," supra note fil al 474.
391 Ibid.
392 Tbe ADdean Lepl Order, supra note 283 al 147.
393 F.V. Garda·Amador, "Some Legal Aspects or tbe ADdean Economie Integration" 10 G. WlIMr, ed., Jus et Socletas:
Essays 10 Trlbute to WolfPDl' FrtedmaDn (Tbe Hape: MartlDus Nljboff PubUsllers, 1979) 96 al 112 [llerelDafter "Lepl
Aspects of the Andeau Economie IDterradon") and J. GulUermo Andueza, "La ApUcadon Direeta dei Orde"8I1tO
JaritUco dei Acuerdo de Carta(eua" (UliS) 98lmegTaCl6n Latlnoamedcua 3 al 9.
394 "Lepl Aspects of tbe Andeau Economie IDteI1'8UOD," ibid.
395 GUIllermo Andueza. supra note 393 al 9. For uample, Venezuela and Colombla requlred tbat tbe aorDIS Issued bJ
tbe Andean Pact be nrst approved by the lepslature. Tbls, ID e"eet, amoUDted to a resenallon to tIIe Cartareua
Agreement modllytng lbs leral effect of those norms ID tbelr appUeatlon. Tbe wIlole operadon or tbe ADde.. lepI
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strict compUance wlth the den,ed norDIS of the Cartagena Agreement and provlde deftDl1lve

Interpretations on the appUcation of those nonns ln the national legal systems.396 Tbe Court of

Justice Agreement stated the Jurldical structure of the Andean Pact and the etrects the Decisions

of the Commission and Resolutions of the Board bad on the domesUc legal systems of the member

StateS.397

Tbe Protoeol to the Court of JuSUee Agreement refteets the ebanges to the InstltuUonai strDeture of

the Cartagena Agreement and cbanges to some euent the effect the derlved norms bave on the

domesUc legal systems. Tbe Court of JusUee Agreement provldes tbat the Decisions of the

Commission are obUgatory for the member States from the date they are approved but now the

Protoeol adds that the Decisions of the ACFAM bave the same effeet.398 Moreover, these Decisions

and the Resolutions of the General Secretariat are dlrectly appUcable ln the member States trom

the date of pubUeation from the Officiai Gazette of the Cartagena Agreement, unless they provlde

for a later date. However, onder the Court of Justice Agreement, onl)' the Decisions were dlrectly

appUeable ln the domesUc legal systems of the member States. Furfhermore, ail the member

States are to adopt the necessary measures ta assure the fulflUment of these nOnDS and are not tG

adopt or apply an)' measure wb1eb may be contrary ta them or prejudice thelr appUcaUon.399

Just as Important ln the development of these nOrDIs ln the Intemallegal orders of the member

States ts the role of the Andean Court. As menüoned before, Its creaUon was Instrumental ln

order was arfeeted and tbis poley effecUvely overrode de facto the aII0caUOD of powers estabUsbed by the ADdeao
Pact and oms undermined tbe wIIole IDtegratloD proeess, "Legal Aspects of the ADdean Economlc IDtegradoD," supra
Dote 393 al 113.
396 Sacbtca, supra Dote 306 al 98·99.
397 CoUlt of Jusdee Ag'reemeDt. supra Dote 319 arts. 1·5. Tbe CommiSsiOD dld bave state Its OphllOD 00 the etreet tbe
Andeau leral order bad OD the domesUc lepl systems. It stated that: (1) the Cartap_ AcnemeDt lepl order lIad Ils
OWD IdeDUty and autoDomy, coDStltutiDr; Ils OWD colDlllllldty law and fonas part of tbe naUooaller;al orde~ (2) tb8
lepl order, ln Its sphere of competeDce, prevalls over DadoDallaws; and (3) die Dedslou enter Into force the da)'
IDdicated ln tbem, or ID die date of die FIlIal Act of tbe COmmisslOD'S meetlDr; tIIat adopted Il, see A. Zelada Castedo,
IlEl Slstema Jurlsdlcdonal de SomdôD de Comoverslas dei Grapo ADdlDo" ln DImeDSlôD Juridlca, supra note 69, 159 at
166 [berelDafter "SoludôD de Controverslas dei Grupo ADdlDo"~

398 Protocol to tbe Court of JusUce A&'reemellt, supra Dote 349 an:. 2.
399 Ibid. arts. 3 and 4. AddlUooaUy, wbeD tbe DedsioDS so provlde, theJ will be adopted as IDteraallaw by meus of aD
express &Ct IDdicadDg' die date of entry loto foree ID each member coDDtry.
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ensurlDg a UDlform interpretation and appUcation of the Cartagena Agreement ln the domesUc

la. of the member States and ensurlDg that they were enforeed. Tbrougll vanoas declslons

banded down, It bas a1so developed the legal nature of these norms. It bas especlally developed

two prlDclples that It vlews as essentlal for the operation of the Andeau (egal order: (1) the

prlnclple of direct appUcation as enUDclated onder articles 3 and 4 of the Court of JusUce

Agreement, and (2) the prlnclple that the member States are Dot ta take steps tu impede the

appUcation of these norms, as mentloned under article 5 of the Agreement. In tbIs W8Y, the

concept of supremacy Is developed wbere the Andean legal arder pnvalls over national norDIS, a

fondamental requlslte for the integration process.400 In one judgment, the court:

As for the effeet the iDtegTaUOD DOrms bave on tbe natloaal oœs, doetrlDe and
jllllsprudence IDdleale tbat ln a case of coDOlet, the lDtemal mie Is dlsplaeed .., tbe
commUDitJ 0118, wldch Is to be appUed prefereDUaDy wbeD the COmpeteDC8 cornspaDds to
the commmdtJ. ID other wonls, the iDtemal Dona Is IDappUcable to tIIe beDent of the
commmdtartaa norm._

ThIs ls DOt to say tbat the later colDIIIDIdtartan law derogates tbe prealsdDg" aatloDal
DOrm.••sfnce tbeyare dlSUDet, autoDomous and separate leral orders...Wbat It deals wltb Is
the direct effeet of the prlnetple of bmDedlaœ appDcadoD and or mpre_çy wblcb ID ail
cases must be conceded to the comm_tartan DOrms overtbe IDternal oœs.401

In other words, Andean la. dlsplaces domestlc law, so long as It Is wltbln tbeir spbere of

competence, but It does not derogate those laws, only tbat they are lnappUcable wben confronted

wttb a commUDitarian nonn. This Une of reasonlng ruas througb aIl of the Judgments of the

Andean Court wben It bas tu deelde on tbe status of nonns of the Andean legal order ln that of the

national ones.402 Moreover, the Court bas a1so stated the obUgations of the member States UDder

article 5 of the Court of Justice Agreement, now article 4 of the Protocol to the Court of Justice

Agreement, on the appUcation of tbese norms ln tbeir internai legal order:

400 "SoluetOD de CoDtroverslas dei Gmpo Andlno, Il supra Dote 397 at 166-167.
401 Proceso No. 2·IP-88 (25 May 1988) as cltedand quotedlDlbld. al 167-168.
402 Ibid. al 8·9. AddiUonaDy, tbe Court bas CODdDuaIIy referred to the Van GeDd &Loos aod Costa Judg'meDts ta JIIld
support for thelr poslUoas, see Proceso No. 3·AI·96, 24 May 19'11. AcciiD de IDcumpllmleato IDterpuesta por la J1IIIta dei
Acuerdo de Cartagena CODtra la ReplibDca de Venezuela, oDllDe: Foralp Trade IntOrmatlOD SJstem
< bttp:/Jwww.slce.oas.org/dlspute/cartageD&IPR3A196S.stm> (date accessetl: 15 November (999).
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[TJbe melOber Statelt by vlrtue of article 5, bave a double obllg'atloa. TIIe lIrst 18 of a
positive cbaracter, 'to do'; aud die second of a Depdve one. 'to Dot do.' As for tbe ftrst
obBgadoa. tbe memlJer States are to adopt every type of lDeasure, wbetber IegtslaUve,
Judlelal, exemtlve, admIDlstratlve or of aDJ otber type sam as repladODS, procedures,
requisltes, deelsiODS, resolatloDS, acneIDeDts, dletulDS, sentences orJadpleats, wldcb cu
paraotee the foIfUImeDt of the andeau DOna. tbat Is, of die ObUptlODS and colDlllltmeDts
acqutred by vtrtae of die Treades aad of tbose tIIat correspond by mandate to tbe
secoDdary or derlved DOrms of tbe saDM onler_On die otber band, by vlrtae of the secoud
obBgadoa. tbe memberStates are to abstaID rrom taIdng aDJ lDeasare, IDwldcllever name
or fonn It ls ad0Ptetl, trom IIDpedIDg the appUcatlon of the aDdean lepI order...{TJbe
lDelDber States may DOt adopt Iaws, Issue reguiadoDS or Issue adDdDIstrattve aorms
wblcb. a1tboup Dot appareDtfy contrary ta the andean lepl order, bDpede, hl pracUee, die
appHeadon of Il403

Flnally, the Andean Court bas bad the opPortuDlty ta pronoODce on wbetber these norms bave

direct effeet ln the domesUc legal orders of the member States:

WblIe the pdDelple of direct applcadon refers to the nOnDItself, tbat of direct effect refers
to the aettons IDdlvtduais IDJ exerclse for the proper appBeadon or the collllll1lllltarIaD
oonn.1D otber words, Ils errects "re_rate rfgbts and obll&'adODS for lDdIvlduals as If they
were the salDe as the DOnDS hl dlelr nadoDailegai order," wldcll penDIts tbe possibIBl)' die
they may dlreetly demaad tllelr obsenance before dieu respective trtbUDals.•.Between the
prlnclple of direct applcadoD and direct erreet, there ls a close cODDeetlOD: lbe andean
cOIDIDUDltartan DOno, by betnr dlreetly appBcable wlthtn the _mber States, bas an
lDuDedlate effect aD die elUZeas of die 8abreg10D by bavlng' thelD bela( proteeted by tbe
rfgbts tbat these DOnDS confer. It ls Iawful ta open the posslbWty to delD8Dd die
obsenance of these DOnDS before the nationalJusUces.404

Tberefore, tbrougb the Judgments of the Andeau Court, and the promulgaUon of the Court of

JusUce Agreement, Andean law Is directly appUcable wltbIn the member States naUonal legal

orders. Moreover, the nOrDIs of the Andean legal order, wbether prlmary or secondary, are ta be

glven preeminence over those nadonal nonos that conmet wlth them. Tbose norms are not

derogated, only that they are lnappUcable wben ln conftlct wlth an Andean nOnD. FlnaUJ, the

Andean Court bas a1so stated tbat as a coroUary of the direct appUcaUon prlnclple, it accepts the

prlneiple of direct effeet and therefore grants private parties the rlgbt to brlng an acUon betore

tbelr naUonai coUl1S to demand that the subregtonal norms be compUed wlth.

403 As clted and qaoted ID "SOlaelÔD de CODtroverslas dei Grapo AndIno," supra Dote 3rT al 193-194
404 Proceso No. 3-AI-96, supra Dote .ftE.
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6. Central Amerlcan Common Market

Tbe OrganizatioD of CeDtrai Amerlcan States (ODECA), made up Costa RIca, El Salvador, Goatemala,

Honduras and Nicaragua, was formed ln 1951. It Is ln a sense a reglonal organlzatlon wIthID a

reglonal organizatioD as It was orlglnally formed to pronde progressive economlc, social aad

tecbnlcal cooperadoD wltbout derogaUng trom the rlgbts and obUgatioDs of the member States

wblch derlved trom tbelr membersblp of elther the United Nations (UN) or OrguizadoD of Amerlcan

States (OAS).40S Tbe ODECA, a10ng with the ECLA lnltlated a Bomber of programs almed at

promoUDg IntegratioD among the member States durlng the 1950s.406 ThIs cooperation led ta the

formation of the Central Amerlcan Common Market (CACM) ln 1960 by the GeDerai Treaty aD CeDtraI

Amerlcan Economie Integration (otberwlse Imown as the Treaty of MaDagua)4°1 under tbe prlnclple

aegls of the ODECA.408 Tbe purpose of tbe CACM were twofold: to eUndnate barrlen ta trade

betweeD the member States ln order ta fOml a customs UDlOD and ta barmonlze the Industrlal and

agrlcDlturai development poUcles.409 Addltlonally the adoption of a common extemal tari" and the

creatioD of a Central Amerlcan Bank of Economie IntegratioD was pursued as weO.410 To a large

euent these objectives were reacbed and were the most suceessfullntegratlon scbeme durlng the

1960s.411 However, penaslve reglonal and civil strffe, wblcb plagued tbe reglon for the 1970s and

1980s vlrtually, staIIed and UDdld tbe progress of the CACM.412

405 1tR. Slmmonds, "The Central Amedcan CommonMarket" (196'1) 161.C.LQ. 911 al 914-
406 See SlmmondStlbld. at 914-917. The second Charter of the ODECA stated tbat the live RepubUcs "are aD economlc·
poUUeal commUDfty wbfcb aspires to the IntegraUon of Central America" and makes provisioDS for a typicaIIJ
amblUous lnsUtoUoDal structure, wbile the EeLA created a Central Amertcan Commlttee for ECODOmiC Cooperation ID
1951 to taIœ cbarge of a graduai and progressive Integration prorramme ln agdcuItural and IDdustrtal fields,
Slmmonds, Ibid. at 914-915.
407 General Treaty on Central American Economie IntegraUOD, 13 Deeember 1960. repdnted ln lnstnmIents of
Economie Integ'ratlon voL 2, supra note 31 at 385 [berelDafter Treaty ofMaaacua~
408p~ supra note 13 al 84. It came 1Dt0 force for Guatemala, El Salvador and Nlcararua ln June of 1961 ud for
Honduras ln Apdl of 1962. Costa R1ca adbered to lnS8ptember of 1963. Slmmonds, supra note 405 al 917.
409 "Economie Integration ID LaUD America," supra note fü at 465.
410 R. Cevallos, "Tbe Central "-rlcaD Bank for Economie Integratlonll (1996)" TuL J.lntl & Comp. L. 245 al 248.
411 "Economie Integration ln LaUD Amedca," supra note fü al 465.
412 For eUlBple, due to the "Soccer War" between Honduras and El Salvador, Honduras wlthdrew de facto bJ lDqIo_
tarUfs on Imports from Central America ln 1969. For a look at the Impact the ISOs ad on the CACM see G. Norlera
Monles, "Breve HIstoria dei Mercado ComlÎD Centroamedcano y su Situaclon y FuncioDallllento Duraate la ClIsis de la
Década de ISO" (1992) 179 lDt8rraeton LadDoamedcaaa 3. See also PadlUa, supra note 13 at 85 for fllltber
Wastradons of the problems the reg10n faced dlll1Dg tlds UnIe.
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At the D Central Amerlcan President Summlt beld ln Tegucigalpa, Honduras ln 1991, the Ive CACM

countrles, alollg Wlth Panama, relDvlgorated the IntegraUoD process bJ adopUag the Tegucigalpa

Protocol to the ODEGA Charter and creabg the Central Amerlcan Integration System (CAIS).413 ne

CAlS encompasses social, legal, poDUcal, cultural and economle integration rather thaa Just

concentraUng solely on economic integration onder the CACH.414 It ls boped that tbls wUl create a

legally orgaulzed communlty ln Central America and create a permanent reglon of peace, Uberty,

democracy and development.415

In order to modendze the CACM to the new developments ln the reglon, the Protoeol of Guatemala

to General Treaty 011 Central Amerlcan Economie IntegraUon (Guatemala Protoc0l)416 reformed Its

legal tramework. Tbe economle IntegraUon process Is part of the CAlS and referred to as the

Economie IntegraUoD Subsystem. Tberefore, DOt onlf does the legal framework of the Guatemala

Protoeol direct the ecoDomie IntegraUon process, but also that of the CAIS.417 Tbe main objective of

the modemlzed CACIf Is 10 torm a Central Amerlean Economie UnlOD.

1. InstitutiODS

One Issue that shoUld be looked at 18 the reladoBsbip between the institutions of the ODECA wlth

those of the CACM. Before the InsUtuUonai reforms were put ln place ln the ODECA, It had an

Executive COOllCU and Central Amerlean Economie Cooncn that were responslble for the economlc

obJecUves of the reglon, wbUe the CACM bad Its own COUDCUS ln charge of eeonomle IntegraUoD.

413 Protocolo de Tegucigalpa a la Cana de la OrgaDlzadoa de Estados Ceatroamerteanos, 13 December 1991, ollllDe:
Foreign Trade lJIfotlll8l101l System < bnp:/fwww.sfce.oas.ol'g'ltrade/slealSGI2139l.stm> (date accessed: 15 Novemller
1999) (here1Datter Tepetplpa Protocol~

414 R. RaIDIrez, "El Derecbo de la IDtegradon CeDtroamericauall ID J.C. Castro Lolta, ed., Llbro HomeDaje al Profesor
Eduardo orUz Ordz (Sail Jose: UDiverstdad AutoDoma de Ceatroamertca, 1994) 23 al 28.
415 Teruciplpa ProtocOl supra Dote 413 art. 3.
416 Pratocolo al Tratado General de IDterradon Economlca Centroamedcana, 29 Oetober 1993, olllœ: Fodep Trade
IDfol'lllldon System < bttp:/I\wnr.stce.oas.ol'g'ftrade/sicalSl02993a.stm> (date accessed: 15 November 1999)
[here1Dafter Guatemala P1'otocol~

4171bl4 an. I(d).
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Under article 17 of the old Charter of the ODEeA,418 ail the reglonal econolDle &gencles and thelr

organs Ipso Jure torm part of the Central Amedea Economlc CODeU of tbe ODECA and are Ibus 10

theory were subordlnated ta the blghest body, the lIeetlng of Realls of State.419 Moreo,er, under a

provlslonal article of the Treaty of Managua, the organs of the CACII were ta evenmall, become

part of the ODECA once Costa Rica had adbered ta the economlc Integration proeess, but stlU

malDtain thelr structural and fonctlonal abWUes. The MIDIsters of Foreign Affalrs coDSIdered tbIs

relaUonship once Costa Rica dld Joln the CACM, at an informai meeting ln 1965. It was conc1uded

tbat the organs created by the CACM were to malDtain tbelr fuDCUODS and structure wbUe fonning

a part of the ODECA. Any colncldence between the organs of the CACM and those of the ODECA were

Dot tu extend ta the fonctions and powers conferred tu them by the two Instruments.420 Dat tbey

dld sene was tu provlde a melbod ln whlcb the two parallellntegraUon movements, ODe focused

on eeonomles, the other on poOUcs, were to keep ln close touch for the e,enmal convergence Into

one Integration process for the reglon.421

Under the current Integration movement, these parallel movements bave converged to a

slgnlftcant eItent. Tbe eeonomle Integration process Is DOW govemed under the new lnsUtuUonai

framework to the CACM Introduced by the Guatemala Protoeol, but as a subsystem of the CAlS, the

main Integradon process also govems It as weU.422 As stated onder &rUele 36 of the Guatemala

Protoeol:

Tbe Economie IntegradOD SUbsystelD wtll be Iaucbed and perfeeted by the aets of the
organs created by the Protoeol of Tegudg'alpa and by the present InstrumeDt

As such, a cursory look at the InstituUons of the CAlS legal framework wID be looked at betore

418 Charter of the Org'aJdzaUOIi of CeDtral Amerlean StaleSt reprtmed ID IlIter·Amertcan IDsdtute of IlIterDIUollll Lepl
Stullles, voL 2, supra Dote 31 al 561.
419 SlmmODds, supra Dote 405 al 925.
420 Ibid.
421 Ibid.
422 Guatelll8la Protoeo~ supra note 416 art. 1(d) reaels:
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exam1n1ng the bodies of the CACM.

The institutions created ta reach the objectives of the CAlS are the Assembly of Presidents, the

COUDeR of MIn1sters, the Executive CoDlDl1Uee and the General Secretariat. The Assembly of

Presidents, made up of the Healls of States of the member States, Is the blghest organ of the CAlS.

It adopts declslons by eonsensus and Is responslble ta deftne and guide Central Amedeaa poUeles

ln order to ensure the coordination and barmoDizaUon of the institutions of the IntegraloD

proeess and assure that the obUgaUons of the CAlS are belng fulftUed.423 The COUDeU of MIDIsters

Is composed of the eorrespondIDg MlnIsters ln eaeh member State. For eDlllple, tben Is the

CouncD of MlnIsters for Foreign Affalrs and the COUDcU for MInIsters of Economie IntegratioD.

These MlnIsters are ta en5ure the eftlclent execuUon of the deelsloDs taken by the Assembly of

Presidents that apply to thelr area of eompetence.424 The Executive CommiUee 18 composed of one

representaUve from each member State. It Is charged wlth ensurlDg that the CAlS 18 belng

compUed wlth and that the declslons of the Assembly of Presidents are belng fulDed.425 Tbe

GeneraI Secretariat Is the hlgbest admlDlstraUve body of the CAlS. It Is represeDted by the

Seeretary General. The Secretary General 15 cbarged wlth represenUog the CAlS on the

International plane as well as ensure that the Tegucigalpa Protocol and the deelslons of the

Assembly of Presidents and COUDCU ofMInIsters are being eomplled wlth. It Is ta sene solely ln the

best Interest of the CAlS, Independent trom any member State.428

Uoder the Treaty of Managua, the bodies of the CACM were the Central Amerlcan Economie COBDell

(Economie COBDeU), the ExeeuUve COUDeU and the Secretariat for Economie IntegraUon of Central

America (SIECA). Tbe Eeonomlc COUDCU, composed of the MlDIsters of the Eeonomy, 118t

The ecoDomic IDtep'aUon pracess ls (overned by tIds Pratocol, ID the leral ord.. frame.ork and IDstitutiODl or the CAlS. &ad JDay
be developed tbroQC'h complemental'y or derlved lDstrumeDts.
423 TepclplpaProtocol supra Dote 413 arts. 13-15.
424 Ibid. art. 16.
425 Ibid. art. 24.
426 Ibid. ans. 26 and 27.
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perlodleally ta determlDe the Integration poDey and coordlnate eeonome poDeles.427 The beeauve

COUDeU, made up of ODe delegate from eaeh member State, was ln ebarge of the administration

and appUcation of the Treaty of Managua428 Eaeh bod)' was able to Issue resolutlons, bowever

those of the Economie COUDeR were to be adopted unanlmously, wbUe those of the Execauve

CaUDeU were adopted b)' majortty vote.429 The SIECA sened both CouncUs by provllllng tbe

teebnleal staff to carry out research studles and eeonomlc evaluatlons as weD as supervise tbe

proper appUcation of the reglonallegal order.430 It also came tu represent a broad reglonal polBt

of vlew lDstead of mere national perspectives, althougb It never was formally charged wlth tIds

responslbUlt)'.431

Tbe Guatemala Protocol maIDtalDs the SIEeA, but It replaces the Econome COODen wlth the COODeR

of Economie Integration MInlsters (CEIM), tbe Executive CooncR wlth the Executive Commlttee and

lDtroduees a new body, the Seetoral CouneU of Economie Integration MlnIsters (SCEIM).432 The

CEIM, aIso referred to as the Centrai Amerlean Economie Cabinet, essentlally has the same

responslbUlties as the Econome COUDeR. It Is eomposed of the MlnIsters of the Econom)' and the

Presidents of the Central Banks of the member States. It Is responslble tu coordIDate, barmoDlze,

converge or DDlfy the economc poUcles of the member States.433 Addltionally, proposais for the

general poUeles and fundamentaI directives of the CACM are to be formolated by the CEIM for

evenmal approvaI by the Assembl)' of Presidents, the blghest body of the CAIS.434 The ExecuUve

Commlttee, made up of a representatlve of eacb member State, replaces the Executive COBDCU and

takes over Its responslbUlties. It ls responslble ta approve any measmes to exeeute the declslons

427 Trelly of Managua, supra DOte 4U1 art. u.
428 Ibid. an. m
429 Before adoptIDg a dedsloo, both organs andertook an elaborate procedure coDSlstlDr of coDSUltaUoDS wlth tbe
SIEeA, speclaDzed apndes, g'Ovemments and the prlvale seetor, "Economie IDtegTadOD iD LatID America," supra note
(;T at4fü.
430 Tnlly of Managua, supra note 4U1 arts. XXIII and XXIV. See PadUIa, supra Dote 13 al 86 and "Economie Intellldon
ID LadD America," supra note (;T at 466.
431 "Economie Integration 10 LaUD America," Ibid.
432 Guatemala Protocol. supra note 416 an. 'lT•
433 Ibid. an. 38.
434 Ibid. an. 39.
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of the CEIM.435 Tbe General Secretariat Is the tecbDIcal and administrative body of the CACM. It Is

represeDted by a Secretary GeDeral. It Is responslble ta oversee OD a reglonal level the correct

appDcation of the Guatemala Protocol and the otber legal Instruments of reglonal economlc

integration as weU as the execuUon of the decislons of the CACM bodles.436 Anotber ImportaDt

fonction of the General Secretariat Is that Is must coordlnate Its actions wltb tbe other

Secretariats of the CAlS and Inform the General Secretariat of the CAlS Its actlvltles ID order ta

harmoDize Its efforts ID eeonomlc Integration wlth those belng pursued ln the poDtlcal, social and

cultural sphere.437 Just as wlth the Councn of MlnIsters, the SCEIM Is composed of the

corresponding MInlsters ID each member State. Eacb Seetoral Cooncn Is to coordIDate and

harmoDize Its aedons ln Its area of competence ln order to streng'lben the eeonomlc integration

process.438 AIl of these bodies are to be advlsed by the Consultative CommlUee of EcoDomie

Integration (CCEI). The CCEI Is eomposed of representatlves of the prlvate seetor wbo provlde

advlce on aspects of economlc integration wben asked by one ofthese bodies or It may do so OD Its

own IDIUatlve.439 lt Is palt of the GeDerai Secretariat of the CACM and Is related to the Consultative

CommlUle foond onder ardcle 12 of the Tegucigalpa Protocol.440

Tberefore, one cau see that Just as there was an apparent overlap wlth the Treaty of Manapa

and the ODECA, tbls situadon Is stnl maintalDed wlth lOday's reglonallntegratloD movement Tbe

CooneR of MlnIsters and Executive CommiUle of the Tegucigalpa Protocol and the SCEIM and

Executive Commlttee of the Guatemala Protocol appear ta bave the same fonctions and structure.

However, wbat makes today's reality dlfferent Is that the parallel movements toward IDtegratlon

bave eonverged onder the Protoeol of Teguelgalpa. Tbls situation wm perhaps make It somewbat

435 Ibfd. art. 42.
436 Ibfd. art. «.
437 Ibfd. an. 43 and Tegucigalpa Protoeo" supra note 413 an. 28.
438 Guatemala Protoeo" supra note 416 art. 41.
439 Ibid. art. 49.
440 ibid. The CoDSUltadve Commlttee of tbe CAlS Is _de up of b1lSlDessDlen, labour leaders, aeademlcs ad olller
groups wIIo represent tIIe vmous ecoDomlc, social and caItaraI sectors of Central Ameliea. Its faDedoa Is to live
advlce to the General Secretariat of the CAlS OD the poUcles and development of prorrams tUt are to Ile carrled out,
Tepclplpa Protocol supra note 413 an:. 12.
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dlMcuIt ta determine wblch institutions will determlDe the future dlnetlOD of the ecoDomlc

iDtegration process.

u. Dispute SeUlement

Tbe Trealy of Managua dld not create a permanent dispute seUlement body. ArtIcle XXVI provlded

tbat the member States were to settle tbelr disputes amlcably tbrough elfher the ElecuUve or

Economie CouncU. If tbls does Dot seUle the matter, the dispute was ta be put tu arbltradoD. Eacb

member State was tu submlt the Dames of tbree judg'es from its Supreme Coon to the General

Secretariat of the ODECA. From tbis Ust, the Secretary General of the ODECA would draw ODe Dame

by lot from each of the member States' candidates. Tbe declslon wouId be made by majorlty vote

and bave res Judlcata effect on ail the melDber States so far as It pertalned ta the IDterpretaUoD or

appUcation of the provisions of die Treaty of Managua.441 In practlce, no dispute ever nacbed tbe

arbitral stage. Tbe COBDCUS normally seUled any disputes that dld arlse.442 This left the dispute

settlelDent process belng overl, reUant on poUdcai compromise or bDaterai negoUaUous. Because

of tbis, a body of cODlDlunlty law dld not develop wblcb led ta uncertalnty on the proper

interpretation and appUcadon of the CACM wlthID the legal orden of the member States.443

This sltuaUon changed wlth the formation of the CAlS. It was recognlzed that glven the poUUelzed

perlod Central America Is golDg througb, It was necessary to bave some form of JurlsdletlODai

control sa that no member State could unjustly assert rlgbts that they dld Dot bave or act ID an

arbitrary manner.#I Tberefore, the Tegucigalpa Protocol created as an lnSUtoUon of the CAlS tbe

Central Amerlcan Court of Justice (Cent1'a1 Amerlcan Coon). ArtIcle 12 of the Tegucigalpa Protocol

guarantees the respect for law ln the interpretation and elecuUon of the Protocol, Its

441 Treaty of Managua, supra Dote 407 art XXVI.
44Z "Economlc IDtegratioD ID LaUD America." supra Dote ri al 4ri.
443 PadUIa, supra Dote 138187.
444 Statate of lbs Central Amerlcao COIllt of JusUce, 10 December 1992, (1995) 341.L.M. 921 al 926 [berelDafter Stalaœ of
the Central Ameltcan Court) (In force for El Salvador, BODdDras and Nicaragua; eDtered luto force 2 February UlM).
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complemeDtary Instruments and the documents derlved from sald Protoeol.445 To tbIs eltent, aDJ

contraversles that arise as to the appUcadon and lnterpretation of the CAlS wouId be submltted to

tbe Court.446

Tbe Issue arises on wbether the Central Amerlcan Court bas Jurlsdletlon over disputes that may

arise wttIdn the CACM. The argumeDt could be made that the Court Is a creation of the CAlS, and as

sucb, It only bas JurlsdleUon over those matters that fall onder Il But, bJ vlrtue of article 35 of the

Tegucigalpa Protocol, the provisions found under the Protocol and Its complementary InstrmDents

are tu prevau over aDJ other Integration agreement ln force between the member States.

Furtbermore, anJ disputes that maJ arise as to the .ppUcaUon or interpretation of the provisions

fORd ln the Protocol and Its Instruments are to be submitted to the Central Amerlcan Court. Tbe

'lnstnunents' refer to anJ conveDtion, agreement or protocol entered IBto b)' the member States

that relate to Central AmerlcaD Integration such as the CACM.447 Moreover, the Central Amerlcan

Court bas Issued a declslon on tbe legal effect of tbIs article. The Secretary GeDerai of the CAlS

bad asked for an advlsory opinion on thelegal position of the Tegucigalpa Protocol as It relates tu

past and future agreemeDts.448 It consldered that the Protocol Is a constltutlonal tramework

treaty, and as sucb, Is the fondamental base for the integration process. It Is at the top ID the

blerarebJ of Dorms 10 the CAlS, IBcluding anJ other treaty, eODveDtIOD, protocol, agreemeDts or

other legal aets eDtered loto before or after the Protocol came IBto force. Tberefore, the

InstitutlODS derlved wltbln It would bave a slgnlftcant role 10 anJ other IntegratioD process bega

before the CAlS came IBto belng, sucb as the CACM. SeelDg as the CACM ls a subsystem of the CAlS,

It could be argued that aDJ controversles that arise ID Its appUcation would DOW go ODta the

Central Amerlcan Court. For eUIDple, under ArtIcle 22(8) of the Statuts of the CeDtraI Amencan

445 Tegudplpa Protoeo!, Ibid. See also M.A. RJvera Portlllo, "CommeDWy" (1996) 40 St. Louis L.J. 1115 al 1116
448 Tegudplpa Protoeo!, Ibid. art. 35.
447 RaDdrez., supra note 4148132-
448 Resolucloa emiUda por La Corte (Jentroamerlcaaa de JustIcla, en le caso de Opbdon CollS1llt1v., solcltada por el Dr.
B. Roberto Herrera (J'ceres, Secretalto General dei Slstema de la lDter;racioD Celd1'8aDl8dcua. en el reacdéa coa la
sltuacléD JuritUca dei Protoeol de Tegucigalpa, con respeeto a IIlsIrIImeDtos J1IIItUeos amerlores Jactas po8t8r1ores,
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Court, It realls that the Court Is ta hear, at the nquest of anJ of the member States, the

controversles lbat arise between them. Tbis obUgates the member States who bave raUfted botb

the Tegucigalpa Protocol and the Statute ta submlt any disputes that maJ arise between them.449

As weil, onder ArtIcle 22(c), lbe Court may:

[B]ear, al the request of aay fDte18sted party, aDJ mauer related to the leral, replatory or
admbdstratlve provistoDS or auy other type of mies prescrlbed by a state, wllea sucb
provistoDS or roIes affect tbe coaveDlloDS, treades or aDf olber BOnD of the Law of Central
Amedcao IDteg1aUOD, or tbe apeemealS or resoladoDS of Its orpas or orpalsms.

This provision Is seeD as gtvlng the Court the competence to heu any dispute that may arise

wltbiD anJ Central Amerlcan treatJ, not Just those lbat may arise ln the CAlS. These two

provisions, wben nad together, Is thougbt ta gtve the Court competence ta bear disputes over aDJ

bUaterai trade agreements and more Importantly, the CACM.450

Tbe Court bas a very wlde Jurlsdledon to hear ail types of matters. As noted by the Chief JDStIce of

the Supreme Court of Honduras, Dr. Miguel Angel Rivera Portillo the Court can:

[B]ear &CUODS of mdIIty and aoDfulll1lmeat of tbe agreemeats of the bodies of lbe Slstema
de Integracloa Centroamedcaoa [Central Amedcan integration Systemt llear opoa the
request of any lDte18sted party, tbat wldcb relates to lep! regulatolf, or adDdDIstradve
provtsioDS or those of aDJ otber type prolllU1&'ated b)' a state, wIIeD tbe)' affectarne-_
treades, and &DY otber type of reguladoa of tbe Derecho de IDterractoa Celdroamerlcana
[Central Amedcao 1Dtegrad0a Systeml or of the agreements or resoluUoDS of Its areades
or bodies; &Ct as a beartnr: &pacy for the apacles or bodies of the Slstema de IDtepadOD
Cemoamedcaaa ID lbe IDterpretadoa and appleatloa of tbe Tepdplpa Protocol of
Reforms to the Clwter of the OrpaIzadon de los Estados CeatroamerfWlos (ODECA) and
of the complemeDtary Instrumeats lIld doewaents derfved trom these 1DstrameD1S; hear
&DY Issues blOupt before It dlreet1y or IDdlreetly by &DY party affeeted by the aeree__
of the ageacy or body of the Slstema de IDte(raciOD Centroamedcana; and, heu appeals
cases lDvolvlDg' admIDIstradve resolutlons prollllll(ated by the ageaeles and bodies of the
Slstema de Integracl6a Centroamerfcaaa wldch may dlreetly affect ODe of thelr memlJers
and wbose replacement bas HeD dealeal; ud preside over ail eoDfereDC8s nqulred by
Judps or courts ofJusdce bearlDg' a case PBadla( declstoa.451

24 May 1995, oallDe: Offtelal Website of the Central Amedcaa Court of justice
< bttp:/Jwww.ccJ.org.DIIresolDesJresoU3.1Itm> (date accessed: 15 November (999).

449 It sboald be aoted tbat so far only El Salvador, Ronduras and Nlcarapa bave radlled tbe Statute of tIle COult of
JusUce Arnemeat. As sucb, disputes tbat may arise ..th Costa RJca and Guatemala are to be Nsolved aller the
dispute seWemeDt mecbaDlsms of the Treaty ofMauapa.
450 M. Gadenez Castro, "Solaeloa de Coldroverslas en el Mercado CoDDiD CentroamerlC8llO" ID DlmeDSl6D Jlllidlca,
supra note 69, fr1 at 105-106.
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For the CACM, the most relevaat provisions ln the Statute of the Central Amerlean Court are: (1) tu

bear acUons that relate to the nonfultmment or nDlUfteadon of the agreements of the orr;anlsms

of the CAlS (ArUele 2~»); (2) to beu any matter related tu the legal, rer;ulatol)' or administrative

provisions of a member State that may affeet the operaUoD of CAlS or lts organs (ArtIcle 22{e)t (3)

to aet as a consuitaDt to the organs of the CAlS ln the InterpretaUon and appUeation of the

Protoeol of Tegucigalpa and Its eomplementary Instruments (ArUele 22{e»; (4) to resolve ail

prejudlclal consultadons requeSled by anJ judge or Judlelal tribunal wblcb ls bearlDg a pendlng

case and wants tu obtaln a unlform appUcadon or Interpretadon of the norms of the CAlS (ArUele

2~»; and (5) to bear matters submlUed dlrectly tG them by Indlvlduals wbo are affeeted by the

agreements of the organs ofthe CAIS.452

Decisions reacbed by the Court are tu be made by an absolute majorlty and It sbould live the

reasons for lts judgment. Dlssentlng opinions may be set apart ln wrIdDg. Its judgment ls bal

and not appealable.453 However, there seems tu be some confusloD on the tagal effeet these

Judgments bave on the member States. OD one band, lts Judgments are to bave ns Judleata effect

but oaly blndIDg on the pardes Involved ln the dlspute.454 However, questions that Involve the CAlS

Is blndlng on ail the member StateS.455 And yet another provision states that the declsloDS of the

Court are blndlng on the member States, the organs and organlsms of tbe CAlS and on natural and

legal persons.456 In these cases, the award wIU be exeeuted as If lt were a sentence of a nadonal

court. Tbls confusion Deeds tG be cleared up for the effective operadon of Ws dispute settlement

system.

Nevertheless, desplle the presence of a regloDai court that apparendy appUes to the CACM, the

451 RIvera PordUo, supra Dote 445 at 1116-1117.
452 Gutlerrez Castro, supra Dote 450 al 92.
453 Statute of the Central Amerlcaa CoUlt, supra Dote 444 ans. 36 and 38.
454 Ibill. arts. 3 and~.
45511dll. art. 24-
458111I11. art. 39.



•

•

•

75

Central Amerlean eountrles are about to adopt the Central Amerlcan Tnaty OD the Setf1ement of

Trade Disputes (Trade Dispute Treaty).457 It Is appUeable ID two elrcumstaDces. FIrst, It appUes to

ail trade dispute maUers OD the appUeadoD and interpretation of nat It refers to as 'the

Instruments of ecoDomic IntegratloD': treaUes, conveDdoDs, protocols, agreements, regaladons

and resoludons of the CeDtral Amerlcan Economie IDtegraUon.458 SecoDdiy, It appUes wben a State

Party coDSIders tbat an ellstlng or proposed measure from another State PartJ Is incompatible

wlth the obUgadons ln the lnstrumeDts or wbere It may be the cause of nulllftcadoD or IDIpalnDent

of the beDeftts that a State Party eould reasoDabl, espect to recelve from 118 appUcaUoD.

Tbe Influence ofthe NAFTA beeomes apparent alter a revlew of 118 provisloDS. It foUows the NAFTA

model by providIDg the tradldonal tbree step process ta dispute seUiemeDt consultadons, falUng

that the good oMces, conclllaUon and medladon of the CEIM, and faUlDg that arbltradoD. A1so, as

wItb the NAFI'A, the pardes bave the option ta elther punue dispute settiemeDt elther DDder the

Trade Dispute Treaty or the WTO, bowever, If the dispute ls ta the appUcadon or InterpretatioD of

the Instruments of ecoDomie integration, then only the Trade Dispute Treaty appUes.459 Once a

process Is IDItiated UDder one of these systems, It may Dot be pursued ln the otber.460 Furtbermore,

the underlylng prlnelple for the seUlement of disputes 18 ta cooperate and cODsuit ln order ta come

ta a mutually sadsfaetory soludoD, wblcb Is another IndicaUoD of the 188ueDee of the NAnA.461

Tbe Trade Dispute Treaty a1so states that the SlEeA sbould aet as the administrative body of the

dispute seUlement process. As sueb, It bas the power to Datif)' or cODvoke the State Parties or

arbitral tribunal, partlelpate ln ail the bearlngs, support the arbitrai tribunal, talle dDWD the

457 ID SpaDIslI, tbIs reads as the Tratado Centroamencano sobre SolucloD de Coatroversias Comerclales, oDIIM:
Fonlra Trade InfOI'llUlllOD SystelD < bUp;Jf1nnr.slce.oas.orrfl'rade/slr.alsoleoatr.asp> (date aeeessed: 15 Noveadler
1999) [berelDafter Trade Dispute Tnaty). Tb8 Del'OdaUODS for tlds treatJ wen eo.elllded ID Match of 1999 ad ueeds
the adopUoD of the natloul Legisladve AsselDbUes of tbe eouDtrtes molved.
458 ibid. art. 3
4591bt4
460 Ibid.
461 Ibid. art. 2.
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minutes ofthe proeeedings as weil as any other funet10ns that the CEIIf may deslgnate.4G2

The flrst step Is consultadons. ADy of the State Parties to the treaty may request ln wrltIDg ta ODe

or mon State Parties consultations on any adopted or proposed measun or anJ other matler Ibat

may affeet the fuDeUoDing of the Instruments of economlc Integratlon.463 Acopy of the request ls

banded o,er ta the SIEeA so that It may be communlcated tu the CEIM and lbe other State ParUes.

Any of the other State Parties may partlclpate ln the consultations sa long as a noUlcaUon ls

glven to the SlEeA so that It may be forwarded ta the State Pardes iDvolved ID the dispute and the

CEIM.464 Tbe State Parties are tG provlde the necessary InformaUon needed to determlne wbetber

the adopted or proposed measure mlgbt affect the Instruments of econollllc integration.465 Tbe

Information excbanged durlDg consultations Is to remaID confldentlal and any settlement nacbed

must be compatible wlth the Instruments of economlc integration and ma, not repeal or dlmlnlsb

them ln aDY way. If wltbIa ten days the State Party that consultations was asked trom bas Dot

responded tG the request, then the State Party askIng for consultations may dlrectlJ proeeed ta aD

arbitrai tribual for the seUlement of the dlspute.466

Any of the State Parties to the dispute may make a wrItten request tbat the CEIM Intervenelf after

30 days from the request for consultation the dispute Is sUll not resolv.467 In the request, the

State Party must Indlcate the adopted or proposed measure and the appUeable provisions of the

Instruments of eeonomle integration that Is alIeged tu vlolate. Within ten days of the request, the

CEIM will meet wlth the objective of reaeblng a mutually saUsfactory soludon tu the dlspute.468 As

sucb, the CEIM may convoke teebnleal consultants or expert worldng groups lbat It conslders

necessary, use good omees, concWation. medlation or anJ other dispute seUlement process or

462 Ibid. art. 5.
463 Ibid. art. 7.
464 Ibid. art. 8.
465 Ibid. art. 9.
466 Ibid. art. 10.
467 ibid. art. 11.
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formolate recommendatioDS. If there Is no consensus among the CEDI on bow to proeeed on the

matter, tban an arbitrai U1buaal sbaU be estabUsbed. If coneWadon or medladon Is used, then the

CEIM wIU select by lot from the Dst of arbltrators estabUshed by the Trade Dispute Treaty, a

person who Is not a nadonal of the State Parties Involved to aet as a cone11lator or medlator.489

If, Ilowever, arter 30 days trom the request made ta the CEIM the dispute bas stili not been resolved

or If the CEIM bas not convened wltbID ten days from the wrltten request for IntenenUon, then aDY

of the State Parties Involved may make a wrtUen request for the establishment of an arbltral

trlbunal.47D The request will be handed over ta the SIECA so that It may noUfy the otber State

Parties ln wrItlDg. Tlle other State Parties ma)' then ask to parUelpate ID the arbitrai proeeedlngs

as a party ta the dispute or as a thIrd party If they do sa wltbID ten days of recelviDg the request.

If they eleet ta be a tbIrd party ta the dispute, they will bave the rlgbt to attend the bearlDgs, be

beard by the arbitral tribunal as weU as present and recel,e wrtUen cOIDDlDDlcadons, wblcb wIU

be retleeted ln the bal rulIDg of the arbitrai trlbunal.471 AUst of 25 arbltrators, ofwbleb 3most be

a national of eaeb State Party and 10 that are not nationals of aD)' of the State Parties will be

malDtalDed.472 The members of the Dst are deslgnated for a tbree year perlod tram wblcb the)' may

be reeleeted for a furtber tbree. The arbltratars are: to have sufflelent Imowledge or esperlence ln

law, International trade or aDJ other matter related ta the Instruments of economle Integradon, or

ln the seUlement of Intematlonal trade disputes; be selected strletly on tbelr obJecUvlty, bonesty

and good Judgment; be Independent trom any of the State Parties; and campi)' wlth the Code of

Conduct estabUsbed by the CEIM.473

Tbe arbitral tribunal sball be made up of 3 arbltratars. Tbe Cllairman of the tribunal Is ta be

468 Ibid. an. 12.
469 Ibid. art. 13
470 Ibid. an. 15.
471 Ibid. an. 16. If a Stale Party deddes Dot ta parUdpate dlredly or as a tlllrd party, It III&J oDly be lavolYed ID die
arbltralloaIf tbere 18 a slr;alflcut cbaDp ID tbelr eeoDomic or trade ctrcnmstaDees.
472 Ibid. art. 17. The arbltrators are ta bave die l18œSSllJ quaIIdes and dlsposidoD to be an arbltrùor.
473 Ibid. an. 18.
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designated by the contendlng State Parties wltIdn 15 daJS of the presentaUon of the wrlUen

request.474 Once a Chalrman is seleeted, then eaeh State party will select an arbltrator \00 Is Dot

one of their nadonaIs tram the Ust The CEIM wUI estabUsb the Madel Rules of Procedun for the

arbitraUon.475 Tbe rlgbts ta a bearlDg before the tribunal as weU as the rlgbt to plea and rebut ln

wrltlng are tu be guaranteed AIl beariDgs, deUberaUoDs, pnllmlDary ruIIngs as weU as ail

wrltlngs and communleaUons are eonfldentlal. UDless agreed to otberwtse by the State ParUes,

wltbln 60 days of the last appolotment of the arbitrator, the arbitral tribunal may Issue a

preDmlnary decisioD based OD the arguments and communleatioDs preseDted by the eonteDding

State Partles.476 The preDmlnary deelsion is ta Inelude the flDdlDg of faets, determlne wbetber the

measure ln queSUon Is or eouId be incompatible ..th the obUgaUons dedved from the Instruments

of eeoDomlc IntegratioD or Is the cause of DuIUflcation or lmpalrment of the blDeflts that aState

Party couId reasonabl, expeet to recelve from Its appUcatlon and tbe pnposed final demloD. The

State ParUes theD bave 20 days ln whleb ta make their wrtUen obsenaUons Dawn ta the trlb.a1.

The tribunal may theD, at lts own InltlaUve or at the request of one of the State Parties ad after

examlnlng the wrItten obsenaUoas condaet more proeeedIDgs It cODslders appnprlate or

reconslder Its preDmlnary declsion. Once a bal declslon 18 reached, the arbitral tribunal wlII then

BOUry the State Parties lnvolved and the CEIM.417 Tbe decisloD Is ta be made by majorlty votlDg ad

It shall be made pubDe wltbIn 15 da,s of notificaUon.

Tbe ftnal declslon Is blndlng on the State Parties Involved ln the dispute wltbln the terms ad

tlmeframes determlned by the trlbunal.478 If a measare Is determlned ta be incompatible wlth the

InstrumeDts of eeonomlc integration, the State Party Is to nfraID from earrylng out the measure

or repeallng It. If It Is determlned that the measure will DuWfy or impair aDY beDetlts, tben the

474 Ibid. art. 19. If an agreemeDt C8DDOt be reacbed wltblD tbls dme frame, Iben ODe of tbB coDteDdIDr StaIe ParUes
will be cboseo br lot to select the CbaIrman.
475 Ibid. art. 20.
476 Ibid. art 22. Also uder &rUde 21, elther the State ParUes or the trtbDDa1111&J ask for lDformadOD or teclmlcal
assIstaDce ID order to assist ID die prelbDlDary declsloD.
4Tl Ibid. art. 23.
478 Ibid. art. 24.
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arbitrai trlbunal wID determlDe the level of the nulUflcaUoD or Impalnnent and may, at the nquest

of the State Parties, determiDe the appmprlate compensauoD dlat ft coDSIden mutually

sausfaetory. Kawever, If the Impugned State Party does Dot comply wlth tbe final declslon wItIdD

the tlmeframe determlDed by the arbitrai tribunal, theD tbe eomplaIDut State Party may suspend

any beneflts denved trom the IDstnuneDts of economlc Integration tbat bave an equlvalent

effect.479 Tbe arbitrai trlbual will reconvene at the eDd of the UJneframe for complylDg wlth lts

declsloD ta determlne wbetber Ws bas occurred It must tben render a declslon wltbIn teB da,s of

reconvenlDg. If the arbitral tribunal determlnes that Its deelslon bas not been compUed wlth, tbe

clalmant State Party may then suspend any beneflts. The suspension will continue oUi the

arbitrai trlbunal determlDes tbat the final deelslon bas been compUed When the claimaDt State

Party unUaterally suspends beneflts to the State party that still malntalns the lmpugned

measures It must be made ln the same seetor that Is belng affeeted by the measures. If tbls Is Bot

feaslble or Ineffective, tben the suspension may be appUed ID another seetor.480

Ill. Tbe Legal Effect ofRegional NOnDS

Under the Treaty of Managua, the derlved norms of the bodies were ln the form of nsoludoDS,

whlcb were deserlbed as bavIDg law maklDg powers slm1lar to the InsUtutions of the EuropeaD

Communlty.481 Kawever, thelr legal effect depended on the objectives of the bodies nen adopUng

them. At umes they woald be mere recommendauons, contaln blndlng roIes of general appUcaUon,

be slmUar ta an EEC directive or even be addressed ta lndlvlduals.4S2 Tberefore tbere was no

conslstency wben conslderlDg the legal effects the resoludons bad on the nadonal legal orders.

Nor was tbere anytblng ln the Treaty of Managua ta Indlcate nat effeet tbey wouId bave.

Kawever, wbUe It was up ta each member State to put Into effect the replalons accordlDg ta tbelr

procedures, ImplementaloD and preparation of these nOrDIs ln the domesUc legal systems were

479 Ibid. art. 25.
480 Ibid.
481 F.V. Garda-Amador, "1D8Ututlonal De,eloplDeuts ID Cenual Amerlcaa .Dtegradon" (196'1) Proc. ASIL 167 at 168.
482 "Eeonomle IDteg'radon ID LatID Amedea," supra note fil al"fil.
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reserved to the CACM. In tbls \VaJ,lt ensured tbat thelr elfectwould be equal wltbID ail tbe member

States.4S3 Furtbermore, It was aclmowledged that the CACM law was glven a blgber raDk tban

domestle law of the member States.4S4

The Guatemala Protocol provldes for the legal effect the derlved noms of Its bodies bave OD the

domestle law of the member States. These Dorms are Issued as ResoloUoDS, RegulaUoDS,

AgreemeDts and RecommeDdaUoDS. The CEIM adopts ResoluUons that are obUgatory aD tbe

member States. RegulatioDs bave a general character, are obUgatory OD the member States and

are dlrectlJ appUcable. Before they are adopted, the CCElls tu be cODsDlted IIrst Agreements are

deslgned to be appUed onl)' ta those they are desUned. RecommeDdadoDS are onl)' obUgatory

accordlng tu Its objectives and prlnclples and sene ta prepare the Issuanee of ResoloUon,

Reguladons and Agreements.485 Tbe Executive Commlttee Issues these derlved Dorms ID order to

exeeute the deelsloDs of the CEIM.486

The CeDtraI Amencan Court bas alread)' had the opportunlty to pronounee OD the legal etrect of

these norms and the CAlS wlthln the domesde law of the member States. ID the t1rst place, It sald

that the member States are ta refrain from modlfylng or substltutlDg the provisions of the

treatles, Resolutions and Regulations adopted by the bodies of the CAlS and Its subsystems. The

national laws of aState may not UDlIaterall)' glve them no effect.487 Secondly, the Central

Amerlcan lntegraUon treatles are to be appUsd unlformly, dlrectly and Immediately. Tbe Central

Amencan Communlty law Is denved from these treatles, thelr complementary Instruments, the

norms issued by thelr bodes as weU as the Jurisprudence of the Court. This Communlty law 18 to

483 "lnsdtoUoual DevelopmeDts ID CeDtrai Amedcaa 1Dtepat10D," supra Dote 481 al 168.
484 Ibid. al 173.
485 Guatemala Protoco~ supra Dote 416 art. 55.
486 ibid. art. ~2).
487 La SoUdtud de OplD1oD CollS1llttva de fecba 'ebldslel8 de maya de mil DovedeDtos DOveDta J slete solldtada por el
Ucendado Don Baroldo Rodas Melr;ar en su coDdlc1tiD de Secl8tano Geœral de la SECRETARIA PBUIANENTB DEL
TRATADO GENERAL DE INTEGRACION ECONOMICA CENTROAMERfCANA {SIECA~ sobre dI,ersos pnblemas de aplcadtiD
e IDterpretadtin de dlspOsicioDes coDteDIdas eD le Co_emo sobre el RéglmeD AraDeelario J AdDaDen
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prevall over any conmel wIth naUonallaw.488

Rowever, _ben ft comes ta the bal declslons of the arbitrai tribunal, It appears tbat It foUows the

traditional free trade agreement system ID tbat It only ls blndIDg on lbe parues Involved and does

not affeet the State Parties _bD wen DOt parties ta tbe dispute. Neyertbeless, DDIIke the NAFlA,

and foUowIDg the &.3, the declsloD of the arbitrai tribunalls tu be compUed wItb and It CaDDot be

derogated for tbe parUes Inyolyed But, then ls no IndicaUon tbat It cao create a reg10naJ DOnD

tbat ls unlyersally appUcable.

m. THE DEJECTION OF THE DECENTRALIZED MODEL FOR REGIONAL ECONOMIC INTEGRATION:

REGIONAL LAW AND INSTITDTIONS

The dlrecUon ln terms of lnsUtuUonai matters ID the FTAA Indlcates tbat It will adopt

decentrallzed bodies ta oversee lbe operaUon of the agreement Tbls Dlodel favours IDstltutlODS

that have a typleal tradlUonai Intergovemmental charaeter lbat corresponds ta the ciassicai

forms of lntemaUonallaw.489 Tbls system coordlnates aetlon by member States but does Dot blnd

tbem beforehand ta aecept aedon nor transfer any bladlng declsloo maklng power.490 It also

provldes a forum, an agenda, and posslbly a secretariat tu asslst and adyance aet1oD.491 This ls

CeDtroamerlcaoo, 27 May 1997, oDliDe: Omdal Website of the CeDtral Amerlcao Court or JusUce
<bUp:/Jwww.eeJ.orr.Dl/resolDeslresol13.htm> (date accessed: 15 NovelDber 1999~
4881btd.
489 F. Orrero-VlcuiIa, "CODtelllPorary Intemadooal Law in the BCODOlDlc b1tep'adOD of LaUD America: Problems ad
PerspeCUves" in J. RJdeau, Bague Academy of IntemadoDal Law CoUoqalum 1971: Lep( Aspects of BcoDODIIe
IDtel'fBdoD (LeIdea: Sljthoff, 1972) 101 at 154-
490 J. TracbtmaD, "The IDteratloaal EcoDomc LawaevoladoD" (1996) 17 U. PL J. Int'l Eeoa. L. 33 at 48. AccordlD&' ta
Tracbtman, the opposite of IDterpvernmentallslD Is IDterratiOD wldcb. Is a poo_ of dedsloD lII8IdDr power or
sovenlpty9 Ibid. However, in tbls system, Olen Is DO Joint la. maIdII&' botUes, DO ceDll'al eucudve bodJ nspoulble
for ImplemeDtaUoD aDd eDforcemeDt of law, Dor Is tbere a permanent dispute seule•• system ta dlreetJy appiJ Ils
declsio~ F. Abbott, "The NAFTA EDvlro_eDtal Dispute SeUlement System as a PrototJpe for ll.e&1oDIIIDtepaIIOD
ArraIIpmelltS" (1994) 41.8.IDt'( BDv. L. 3al 9(benlDafter "NAfTA EDV1roDlll8Dtal Dispute sewe_at"}
4911bl'"
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typlcal of the majorlty of p&st and carrent efforts at Integration b)' Latin America and Is foU_ed

ln the NAFT!.492 Tberefore, one bels ln the NAFTA, &-3 and ln tbe agreements of partial seope

oder the auspices of tbe LAIA a slngle-tier administrative structure wldch supenlses ad

Implements thelr respeeuve treaUes:l93 Tbe LAIA and 115 predeeessor, the LAFTA, a1thougb not a

simple slngle-der structure, are based on Intergovemmental structures as weU. Tbe possiblUtJ of

the Jack ofcentrallnsUtoUoDS ln these Integration schemes ma)' be explalned b)' noUng that wbat

they propose to create Is a free trade area, DOt a custoDlS union or common market. TJpleall)',

these agreements do DOt create supranational InsUtutiODS bavlng dlnet enforcement p.ers

equlvalent to tbat of tbe Commission or tbe Coun of Justice of tbe European CommUDIty.494

It Is asserted tbat soch a scbeme will ln tbe long term prove tG dlSUDlte the nadons of the reglon

ratber than brlng them togetber. Tbe problem Des ln the faet that the substance of the FTA! ls Dot

suftlclentl)' met ln the structure belng proposed and as socb, ID the deeeDtrallzed model, tben Is

no central authorlty tbat will be able to make the member States of tbe FTA! to effectlvel)' compl)'

wlth the requlrements of the Integration process nor faclUtate legal barmoDizaUon. IDdeed, ln

these typlcal Intergovemmental arrangements, tbere 18 a strong tendency to aet solel)' for

naUonallnterest wlth DO fear of sanctions for thelr actions and thus the broad vision needed for

the process of Integration Is easUy set aslde.495

1. Imbalance BetweeD Structure wlth Substance

The asserUoD that sucb structures are unneces8ary becaose of the simple agreements lree trade

492 RlbbellDk, supra note 28 al 102.
493 "Trade Govemaneet " supra note 17 al 110 and "Amedcas Ar;ree.lIt," supra Dote 17 al 371.
494 Il RJeclleDberr. "Tbe Merpr of TradlD( Blocks 8Dd die CreatlOD of die European EcoDomie Are&: tepl lDd
Judlclallssues" (1995)" TDL J.IDt'I" Comp. L. 63 al 74.
495 Orrego-Vlcuila, supra note 489 at 155 IDd F. 0rrero-Vlcuila, "Comments: Tbe IDsUtoUODS of Economie IDleITlllOD"
ID J. RJde. supra Dote 489, 493 at 503.
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areas are formed by lB lnappUeable wben one examlaes the FrA!. Llke the NAFT!, tIle FrA! Is a

mueh more ambltioDS attempt at integration than the typleal free trade agreement tbat

substanUally eUmloates ail tarlffs and lneldeDtaJ regulaUoDs appUeable to goods movlllg betweeD

tbem. ConveDUonai free trade agreements deal \VIth Issues 80eb as trade ID goods, mies of orlgln,

customs procedure, agriculture, govermoent proeurement and emergency actions, ail tradltlonal

subjeets of IntemaUonai trade.496 &owever, the FTAA goes beyond tbe tJpleai ftee trade agreement

by also deaUng \VIth Issues of Investment, anUdumplng and eountenalllDg doUes, smaller

economles, mtelleetual property rlgbts, senlces, and subsldles, \VIth the potenUaI of taIdDg on

more subJects tbat are eltber IndlrectJy related or unrelated ta IntemaUonai trade ln goods.

Moreover, the strong empbasls on the participation of civil society and laterest ln lneludIDg

electronle commerce la the negoUadons furtber demonstrate the broad goals of tbls process.497

Tbe ImpleDlentation of mies coverlng these non trade subJeets bas a possible greater Impact on

domesUc law:

[T]be adOpUOD of mies coverIDg non·trade subjeets may weU briDg greater IDcorstODS blto
the domesUc legal regtme tbaD tbe mies of IDternadoDal trade ln (ooels. Tbe latter III&)'
arfect the levels of Imports and exports ln a society, \VIth Important secondary errects oa,
amour other areas, employment and balance of trade. NOll-trade Issues, OD tbe otber band,
mvolve the apPUC&UoD of domesUc laws to 0Dg'01Dg' acdvlUes \VItIdD tbe soctety·dle
provision of local sentces, tbe recopiUon of property of rlg1Its, or (In the case of forelp
mvestment ln manafaeturlng) the employment and traiJdDg of Jarre DUlDbers of womers
IDternadonaDy agreed upon mies OD these subjeets may bave a more profoUDd etreet OD
die domesUc lepl system tIIaD mies reguIatIDg' the Import or export or roods. Once the
forelgu enterprfse enters the country·as senlce provlder, manufacturer, or UcsDSor or
technology·lt becomes a local actor, lDfIuencIDg society ln ways that the etrcuIadon of
forelgu.made pods may DOt498

Seemg as It Is mucb more ambltlous tban the typlcal free trade agreement, and Its possible Impact

on domestle law Is mucb greater than past agreements, the question arises as tu wbether Its

496 s. zamora, IITbe Amedcalllration of MeDean Law: Noa·Trade Issues ln the Nortll Amertcaa Pree Trade ApeemeDt"
(1993) 24 LawIr. Pol'y Int'I Bus. 391 al 403.
497 SDmmIt DeelaraUoD, supra note 1 al 621; San Jose Declaradon, supra note 10 and Toronto Declaradon, supra DOte
Il. see also zamora wbo states that die IDclusion or tbese subJeets Is a trend of IDIIIJ coUDtrtes, IDrJu_ tbat of tbe
Uldted States, "to Incorporate blto IDternatlo" trade neg'oUadoDS tbe cODcluslon of qreemelllS OD subJeets tbat le
beyond the treatmeDt of experts and Importa of (oods,Il supra note 471 at 403.
498 zamora, Ibid. at 40l TIlt IDclUsloa of dlese trade Issues ID die NAnA neroUadoDS and DOW ID die FrAl eumpDftes
the trend amoll( countrles Mth stronr economlc Interests ID tllese areas to lDelade tbem ID lDteraaaol&1 trade
n8l'0UadollS, zamora, Ibid. at 403.
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structure corresponds to the substance tryIng tu be aebleved. If an integration sebeme goveras

DnI, the ellmlnatlon of tarlffs and quotas, the powers of the lnsUtutlons may be very Dmlted.499

However, once the obJeeuves of the integration sebeme go beyond Ws and more areas of la. are

eovered wlthIn an agreement, tbere 15 then a greater Bled for centrailnstltutloDS tu effeetlvely

supenlse and lmplement the Integratlon.500 Therefore, even If an agreement purports tu create a

free trade agreement, lu Impact on domesUc law and the substance covered may still requlre tbat

there be a dlsregard for the simple institution building purported tu be sufflelent ta adlllbdster the

agreement over those tbat are more complex. As more Issues are addressed ln latemadonal

economlc agreements that were pnYlously solely the presene of domesUc la., institutions wm be

needed and requlred to repUeate the fonctions of the domesUc ones and bence tbere will be a

greater need for both international and domesde institutions tu aet ln accordaDce.SOI Tbe NAFTA ls

an atyplcal ftee trade agreement ln that lts scope and substance go beyond the Uberallzlng of

trade and goods between States, but lts dispute mecbanlsm and deelslon maklng bodies do not

provlde a forum ln wblcb suecessfullntegratlon wlU oecor on a larger seale. The adoption of Its

structure ln a future FTA! wtII Dot be sufflclent for success. An 1mbalance ln the structure as

eompared ta the substance belag acbleved wUl rlsk generatlDg unfalr resuIts wblch "may bear tbe

seed of fallure" and lead tu tbe FTA! becomlng a brontosaums: the economlc goals and

mecbanlsms representlng a mODstrous body wltb tbe legal structure represenUng the small

braln.502 As stated by Professor Abbott, altbougb referr1ng tu tbe NAFTA, It Is eqoal appDcable tu

tbeFTAA:

[TJbere Is notIdDg ln the law ofIDtemadoDal trade wldch suggests tbat a rrae trade area Is
a more UDdted arraapmeDt tbaD a customs DDioD. Tbe memlter states may cboose to
barmoDize tbeir laws, estabUsb Jurldlcal blstltullons and centrallegislaUve orrus. If _
crea1e a NAFfA wtdcb Is less comprebeDSIve tban the European ColIIIIIDIdtJ It Is because

499 napatrlck, supra note 22 8160.
500 Ibid. at 23 and 60.
501 Trachtman, supra note 490 81 57. The result Is tba1 dedsioDS al the IDteroadoDallevel C8D bave aD immediate
Impact domesllcally. wIdIe domeslle mecbaD1sms tba1 ereate and enforce rules ID&J bave rlobal bDpUcadoDS, S.
zamora, IlAlIocadDg' Legislative CompeteDce ln tbe Amerlcas: The EarIy Experience UDder NAFTA aDd tbe CballeDP of
Bemlspbertc lDter:radon" (199'1) 19 Bous. J.IDt'1 L. 615 al 618-619 [berelDatter "AIloeauurLe&1sladve Competeoce"l
502 Cottier. supra Dote 18 aDd R. Varps.BldaIp, "The Crlsls of the ADdeaD Pact Lessons for IDteg'radOD Amour
Developlar CoUDlries" (UJ19) 17 Joaraal of CommoDllarlœt Stuelles 213 at 224 [benlDatter "CrlsI! of tbe ADdeaD Paet"~
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WB choose to and Dot becaase of aD)' constralDt Imposed by IDterDaUoDal trade 1a••503

2. Tbe PromoUon of BannonmadoD

BarmonizaUon of naUonallaws ls a necessary component for the successfDI ecoDomic Integration

scbeme ln order to easure that It nIDS smootbly.504 The absence of unlflcadon, unlfol'lllltJ or

barmoDizadon produces a Degadve effect OD the process of IDtegraUon. It Is necessary ta adapt

the DaUoDailegislatloDs tu the DN eeoDomie and Jurldlcal conceptions tbat are bom from the

process of Integration.505 If barmoDizatlon does Dot occor, tbeD a regioDal nonn will recelve

dlffereDt appUcations as a consequeDce of dlverslty and tbus create the posslbWtles of distortion

and dlscrlmlnaUon and thus become an obstacle to free trade.506 Tbe end result wUl be ecoDomie

distortions and d'm'nJshed regloDai trade.507

Even wltbla tbe conten of a free trade agreement, tbere Is a trend towards barmoJdzaUoD

between the countrles IDvolved. In terms of NAFTA, It bas beeD sald that ft

[B)as a barmoDlzlDf effeet OD North Amedcan law. As a free trade agreement, NAFTA sets
forth commOD roIes for international trade and olller traDsDatlooal ecoDomlc acdvlty tbat
must be adllered to by the NAnA ParUes, and it requ.lres tbat Dadoaallaws coDfona to

503 F. Abbott "RegtonallDterradoD and tbe BDvlromaeDt: The EvoluUon of Lepl Re~s" (1992) 68 Cblcap-KeDt L.R.
173 at l!rl [bereblafter "Reg1onalIDtegradoD and tbe Envlronment"~Monover, the fact tbat a flee trade ua Is belD(
cnated does Dot meu tbat it is a Jess sipUlcant attempt at economlc lDteg'ratIon Dor less compDr.ated tbaD tbat of a
custOIDS 0D10n. The NAFTA modells more llkely to dlvert trade tbaD a customs Don because a tree trade agree_Dt
r;rants preferences to goods orlglna.t1n( IDsIde Its boUDdarles Wltbout proYldlDg' to Imports trom tbIrd c01lDtdes the
benents of free clrculaUon once WltIdD lIIe castoms tartff waUs of a customs ODIon. Tberefoœ, altho1l(b Its palpose ts
less amblUous thaD a customs UDloD, it is Ukeb' to be more dlverslonary, see F. DlJoU, "lnteeradon WlthaDt
InsUtuUons: The NAnA Mutation of the EC Model and the Future of tbe GAT!' Regime" (1992) 40 Am. J. Comp. L. 917 at
919.
504 "Rer;lonal Integration and die EaviroDDleDt," ibid. al 189. Also see Mo CappeU8UI, Mo 8eccombe &; J. WeUer,
"lategraUOD thr01l(b Law: Europe and the America Federal Elperfenee A General lDIroduCUon" ln CappelletU,
Seccolllbe &; WeUer, e48., supra note 18, 3 al 25; Ornp-Vlcaila, supra DOte 489 at 149-150; P. KeDDeth Klplapl, "Lep(
Statu of IDterraUOD Treades and the EnforeemeDt of TreatJ OIJUr;atloas: ALook at the COMES! Pnass" (1995) 23
Den. J. 1Dt'1 L. &; Pol'y 259 at 284 [hereiDafter "Legal StatDs of IDtegratloa Treades"t D. Vlpes, "TIIe BarmolisadoD of
Nadonal LegISlatIon and the nc" (1990) 15 E.L.R. 358 al 362 and "RelionallDtegraUoD and tbe EDmo_em", supra
note 503 at 189.
505 0rrero-Vlcuila, Ibid.
S06IbId. aad n1Zpatltck, supra Dote 22 at 62.
507 Fl1Zpatrlck, Ibid. at 63.
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tbese mies. Rowever, die ImpDeatioDS of IAFl'l for banDoDIzaUoa of Caoa"'an, MufeaD,
and U.S. 13118 (0 far ,""oad tbe spure of Intemadoaal trade la pods. For ODe dUr, the
NAF1'l Ag'reemeDt IDcludes several cbapten tbat deal.th DOa-trade Issues. For lDstaDœ,
NAF1'A cbapten OD forelp lDIeS1DleIlt (Cllapter 11~ cnss-border trade la semees (Cllapter
12), and trade la flDalldal semees (Cbapter 14) deal \VIth subjeets tbat are ollly lDdIreetly
Ued to mercballdlse trade, aItIIour:b theJ do molve traDSDadoDallepl pnblems.508

Addltlonally, Latin America bas had some sueeess ID barmonlzlDg tbelr prlvate law due ta tbe

slmllar socloecoDomlc strueture, poDUeal culture and a common legal herftage.509 Tbe civil and

commercial codes of the Latin Amerlcan States sbare a general framework from whlch geDeraI

prlnclples OD commercial contraets may be dedved.510

Rowever, It 1s argued tbat the NAFTA IDtergovernmentai model will DOt be able ta barmoDize

legislaUon. Tbe faet of the matter Is, there Is no obUgaUon ta barmonlze ID the NAFTA and tbere ls

no lnstltuUOD wltb the power ta mandate barmonizaUoD, Dot eveD the Free Trade ColIIIDIsslOD.

Eacb member state malntalns Its OWD regulatory schemes subJeet to the broad provlso tbat they

provlde each other's enterprlses wltb naUoDai and most favoured DaUoD lnabDent511 Wltb only

tbree members, tbls Is plausible as barmoDlzaUoD CID be undertakeD tbrougb the tradlUouai

process of direct negotlaUons and the adopUon of supplemeDtai barmoDlzaUon treaUes.512 But

problems wlII arise ln terms of the sbeer numbers of States ln the regioB as ta make the

tradiUonai approacb tbrougb negoUadon ImpracUcal.513 Moreover desplte a commOD language. a

slmUar poDdcai structure and a common legal berltage, tradltlonal DodoDS of sovenlgaty aad

proteetlonlst teDdencles bave blndend past efforts at barmonlzatloD ln LaUD America.514 Flnally,

the dlfference ln ecoDomlc development and legal reglmes may provlde frledon ln tenus of

adoptlDg a common framework of laws for lntegraUoD. In terms of the dlfferIDg economfc

508 s. zamora, "NAFTA and tbe BarmoDizatloD of DomeSUc Lep! Systems: Tbe Slde Irreets of Pree Trade" (1995) 12
Aliz. J. mt,) & Comp. L. 401 al 402-403-
509 A. Garro, "UDIflcaUoD and Barmoldzatloa of m'ale Law ta LaUD Amellea" (1992) 40 Am. J. Comp. L 5B1 al 587. see
Garda·Amador supra note 3 for a copy of the treades deallD&" ID tIIe pdvate IDtemadoDa1law spllere tIIroaI'bout die
blstory of tbe Amencas.
510 Garro, Ibid.
511 Ibid. al 938.
512 Abbo", supra DOte 503 at M3
513 O'Bop, supra Dote 15 al 163.
514 Ibid. al 16C.
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development, Protessor Dbott addressed tbIs ln the eonteû Dt the NAfTA bot It couId equdy

apply ln terms ot the hemlspbere and tbe lack Dt harmoDlzadon:

Slg1dflcant dlspadUes ID leral reglmes wUllMvitalJly lead to an aIIocadoo of ecoDODdc
resource al least partlally based aD the tdeDdDcadoo of tbe leut restrletlye nplalol'J
eDYlronmeDt..lf regu!adoDS a1tecdD( b1IsbIess eDterpdses ID areas som as bealtlland
safety, labor·related pradlees, POIludOD control, taIatIOD and otIIer malt8rs refteet a
substaDUai dlsparlty, the radoDal ftnD wUl moye ta take ad'valltap of som dlsputUes
wbere a sutncleDt eeODome advaDtap C8Il he demoDStrated. To sarrest otIIenlise-OD the
buis of Datloaal seDtlmeDt, for eumple-ls to tpore tbe fuDdameDtal raies of ecoDoDlles
wbleb support the establlsbmeat of a Ilberal uadlDr 181'hDe...[FJrms exporUDr capital to
the NAnAwUI be eDPl'ed ID the a. decisloD·1IIa1dJIr process as lIrms preseD1lJ loeated
wltIdD the NAFTA and olller factors helD&' equal will choose tbe Jess restrletlve nplatol'J
eDVlroamem, aeeeleradDg' \VIWever effects sucb decisloDcrlteda will bave.515

Ta avold thls, a central autborlty ls needed ta eDsure compUance wlth tbe provisions ot a future

reglonal agreement, wbereby the declslons that effeet ail member States have the same

slgnlftcance, force and obUgation of a legal charaeter. 516 This will be oDl, possible If there are

supranadonal bodies ta enforce equal appUcadoD of these nonos, or else It wlU falI ta facWtate

the necessary steps towards barmonlzallon of legal reglmes.517 It Is DOt D8eessary that domesUc

leglsladon be unlform, Dor Is It deslrable. Bowever, as bas been noted:

[AJs the volume of lDtraregloDal trade lDcreases, so tao wUl the IIIUIlber of lDtraregtoDal
trallsacdons. ImpedimeDts to trade created by dlvergeDce ID DaUooal laws caa be
mlntmtzed by UDlform mies regardlDg' prlvate latemadoDal law and barmoldzed raies
g'ovel'lÜll( IDtemadonal commercial arbttraUoD.518

By not bavlDg institutions that cao remove and mlnlmbe divergence between the varlODS legal

reglmes and faclUtate ongolng revislon ln arder ta adJust to chaoglng cfrcumstaDces and an

Independant court ta oversee tbls proeess, barmontzaUon Is not lIkel, ta oecor.Sl9 The disparate

lagal rellmes that eust wltbln the hemlsphare, and the dlfference ln eeonomle developmeDt, will

Dot maka Integration viable.

515 Abbott, supra Dote 503 al 9:JS.9CO.
518 A. Bmnr-Canas, Los Problemas CoDStltucloD8les De La IDtepadoD ECODOmlca LadDoamerlQD& (Caracas: Buco
CeDlra1 de VeD8ZlleJa.l968).
517 Ibbott, supra Dote 503 al 9M.
518 ft1Zpatrtck, supra. Dote 22 al 66.
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3. Tbe EstabUsbment of a Framework Treaty: IDstltuUODS and Law

Strueturally, If the FTAA Is ta worll as a viable economle integratlon sebeme, lt Is argued that the

negottators sbouId alm for a frameworll treaty ratber tban the typlcal pabDe iDtemationailaw

treaty that expUeldy states the mes tbat are tu be compUed wlth. Atram_ork treaty Is one that

sets up InsUtoUons or arrangements ln wblcb declslons can be made byor on bebalfof the parUes.

It Is more coneemed wlth the prlnelples, objectives and fondamental maebIDery of the process

Itself and leaves the detalled reguIadon of the subJeet matters over ta the lnsUtoUODS ft

estabUsbes.520 Unllke a treaty lIke the NAFTA whleh remalns statie to cbanges or developments iD

the relatlonsblp between the parties nor foresee all possible situations, a fralnework treaty ean

effeetlvely deal wlth ebanglng clrcumstaDces and developments tbat Is needed for an amblUoDS

and broad reglme that Is belng proposed iD the FTA!.521 Moreover, p&St efforts also demonstrate

tbat developlng eountrles can ooly parUclpate successfuHy ID advanced forms of eeonomie

Integration sucb as those tbat are contemplated ID a tramework treaty.522 Aibed legal reglme

wlth the lack of substantive InsUtutions belng proposed byln the FTAA wtU bave dlftleulty ID Dot

oDly ln the removal and mlnlmlzadon of divergences ln the legal reglmes betweeD the parUes, but

wIU be ln danger of becomlDg a 'fossU.'523 Tbe cODtlDued IDslsteDce OD these formai struetuns of

the relatlonsblp between the parties and tbat legal power sbouId only be ln the bands of the nation

State wIU Dot eDsure lasUng and substandal success.524

519 ibid. al 61·62 and C. ReymoDd. "IDStItuUoDS, DeclsloD·Ma1dq" Procedure and 8eUlemeDt of DIsputes ID the Earopeu
EeoDomie Alea" (1993) 30 C.M.L Rev. 449 al 478.
520 J. Temple LaBr, "lDstItoUoaal Aspects of EG-EFTA ReIaUODS" ln M. RoblnsoD & J. FlDdlater, eds., CreatlDr a
Europeaa BeoDomte Spaee: Lepl Aspects of Be-BFTA ReIaUODS (Dublin: Insb Ceatre for Europeu La., 1989) 17 Il 39
ud F. Orrep-VlcuiIa, "DevelopmeDts ln the LaUD Amedcaa Pree Trade AssociatlOD" (1961) 61 Proe. A.8.LL i741l179
[herelDafter "DevelopmeDts IDLatID Amertean Pree Trade"~ See also Orrero-Vlcuila. supra Dote 489 al 101·108.
521 Temple Laar, Ibid. al 39; Orrero-Vlcaila, supra Dote 489 al 109; and M. CremoDa, IlTbe "Dyaamle and RomopDeous"
EEA: s,zudDe Structures and Variable Geometry" (1994) 17 Eur. L Rev. 508 al 509.
522 KeDDetb Klpla(at, supra Dote 13al 60•
523 FlIZpatrlck, supra Dote 22 al 61·62-
524 SlmmODds, supra Dote 405 al 930.
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Now, It coald be argued that the InsUtuUons beiDg proposed woald go be,ond .at lB belDg

proposed and that past 'grandiose' IntegraUon processes ln LaUD America bas sb.... that

economlc Integration ls Dot ways assured If strong institutions are pot ln place. But, as bas been

stated before, the substance of the nAA requlre institutions wltb powers be,ond the typlcal

IDtergovemmental cbaracter that are part ad parcel of the NAFTA and otber sImIlar tree trade

agreements as 118 subJeet matter goes be,ond tbe tradlUooal free trade agreement. Moreover, tbe

blstory of past Integration reglmes demonstrate tbat tbe problem wlth tbem ls oot so much tbat

few meanlDgful or overl, ambltious InsUtuUoDS were created, but rather tbe, were Bever glveD a

cbance to succeed.525 The lack of poUtical will of tbe partlclpaUDg States to allow tbe Integration

process ta operate was the principal problem ln tbese efforts.526 It Is preelsel, Ws reason tbat a

tramewom treaty Is needed to InsUtoUonallze the Integration process wltb bodies and powers

taIdDg ln10 account reglonallnterests ratber tban tbat of tbe States tbat make up tbe process.5rl

Now, tbis Is not 10 sa, tbat the State bas DO role ln determlnlDg the direction of tbe Integration

process. DnI)' tbat lts OWD iDterests do not supersede and blnder tbose tbat bave been agreed to ln

a collective manner.S28 Tbus, the tramework treaty shouid estabUsh tbree bodies ta tbls effeet: a

declslon maklDg body, the FTAA CooncU, tbat Is eDsured wlth faelUtaUng legal barmoDlzaUon and

DDifteaUoD and representlDg tbe Interests of the States iDvolved; a FTA! Commission tbat provldes

surveWance and enforcement of tbe process; and a FTAA Court tbat wouid ensure unlform

Interpretation and enforcement of the FTAA proeess.529 No successfDI iDtegraUon scbeme bas

reallsUcally proceeded wltbout these permanent Institutions aeUvel, promotIDg and overseelng

525 Ke.eth KlPIal'al. supra Dote 13 al 59.
526 F. Orre(O-Vlcuila, "Los Presupuestos Juridlcos de un Ploceso de Inte&T&doD EcoDéDdea BreCUvo" la R. Diaz
Mboaleo, ed., Naevas PenpeeUvas de la InterraetOD LatlDoamerleaaa: EstablUdad , neJ1blUdad eD el OrdeDalllleato
Juridleo de la IDte&TactéD voL 1 (SaDtIaP: Editorial IJDIvenltarta. Ul1'1) 18 al 31 (lIel8lDafter "Los Presupuestos
Juridlcos"~

527 Orrera.Vlcuila, supra note 489 al UrT and see J.R. Bastamante, "TIIe GrowlD&" lanaeDce ofPrlvate IDtenudioDal Law
Issues la the PubUc IDtemadooal Law Field, \VIth Pardœlar Focus OD die Andeaa RectOD" (1993) 511ape Y.B. IDt'l L.
115 al 122.
528 Bu.vtamante bas stated tIIls poblt IDWs Dl8Dller:
[clommoD~htl shollId be ~veD prlorlty as a commOD expressioD of the sov..elpty of the states prevalllDc' over tb* lIderIIal
~bts.

Ibid. al 121.
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the proeess ID arder ta brlng together "separate sovereign state economle systems.'53D

1. FTA! COBDen

Tbe FTA! COODen ls requlred to represent the naUonailDterests of the States ln the integration

proeess and poUUcally orlentate the nA!.531 It woald aet as a declslon maIdDg body and act very

mucb lIke the Admlnlstral1ve Commission fOUDd BDder the NAnA and &-3. However, If the nA! Is

ta fUDetion effeetlvely, It wUI need tG go furtber tban these bodies and aet very mucb Oke the

Councn of MInlsters of the European CommUDlty by belng able ta create and amend regloDai

Dorms tbat bave direct appHcaUon ta the subJects of the States 1D,0lved and to supenlse aDY

furtber developments tbat may arlse.532 In tbIs manner, the FrA! COUDeR would aet as a the

prlnclpallaw and poUcy maklng power ID the Institutions of the FTAA. Sucb a body ..th tbese

attributss Is crlUcailn order ta adapt, proteet and lmprove upon the tramework agreemenl533 ID

tbls capaclty, It would be Instrumental ln the promotion of barmoDization amoDg the dlfferIDg

legaI reglmes of the Western Hemlspbere, and Important aspeet ofsuccessful nglonailDtegradon.

Tbe formation of tbls body bas been recommended by other authors ID order to facWtate the

integration process witb powers to conslder aDY relevant Issue and tbrougb resolations adopted b,

consensus that bave no legal effeet witbout subsequent Implemental1on.534 Nevertbeless, tbere Is

still a recognition tbat tbese Dmlted powers Is DOt enougb ta promote the Integration proeess as

529 Fltzpatl1ck, supra note 22 al 23.
53D Dave,., supra note 14 al 21 and Abbott, supra note 503 al 945.
531 Orrego-Vlcuila, supra Dote 489 al 158.
532 Fltzpatl1c:k, supra note 22 al 61; Bustamante. supra Dote 5Z1 al 122; &Bd S. Norberr, "Lep! and IDsdtadoDal
Aspects of Ec.EFTA ReIadODS ln a Dyuamlc &Bd Romopneous European EcoDOmlC Space-an ErrA Po" of VI_" ID
RoblnsoD &; FlDdIaler, supra Dote 520, 63 al 69.
533 Fltzpatl1c:k, Ibid. Now l'tven tbat the FTA! Cauuell would bave legisJadve competeDce. Issues of sovereIptJ aDd
democracy &ltse. Bowever, as bas beeD Doted by ID adlor, tbe delDocracy denat Is one of direct delDocracy as tbe
States wIIo parddpate ID tbe process bave aeted ID aeeordaDce _dl the maadate &tveD by tllelr voters ud lias
dedded to pursue the FTA! as sometIdDg tbat wtII be beœftdal for them. Moreover, It bas to be re_lIlIIered tIIat die
cOlIQJ8teDees the FTA! Condl may bave are tIlose tbat die States bave cODSeDted.lt eaDDot &Ct beyoDd die areas tIIat
It bas HeD pveD COlIQJ8teDC8 adIDtrude ID the aaaoaa1lepl order of the States lDvolved. ID tbIs aase, soverelCDtJ Is
vlewed as so-tIIIDr tbat Is beIar sbared amoll( the nadODS, but Dot as solll8tldDr tIIat Is betar ceded. MONner,
wbat IDetreet Is tIW the COmpete.C8 of the rrA! wlth tIIat of the DadoDalIep1 order eo-eslst....oDe looks Il Is as
ODe of subsldlarlty, an Issue tbat WIll be collSldend under saltsediOD Iv. Lepl meet of FrA! Norms lDfra, see
TraclltlDaD, supra Dote 490 Il 57.
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the FTA! CouneU Is seen ln the conten of the typleal free trade agreement An Important coroUary

of tbe law maldng powers ls that the FTAA COBDCU cau evaluate and make blndIDg declsloDS, Dot

Just resolutloDs, to promote the obJeet1ves of the nAA and reaet to DY cbangIDg

clreumstanees.535 Moreo,er, the FTA! COBDCU sbould vote br super or welgbted majorItJ rather

tban tbat of unanlmlty. Tbrougb tbls tJpe of vaUDg, the declsioDS ean be better reacbed as a

coUeetive group rather than that of Internadonal Degodadons wblcb typlcally requlre consensus

for adoptioD of a Dorm and thus maklDg ft easler to sUlle the IntegraUon proeess If a State aets

UDIIaterally, parUcularly glvlDg the number of States Involved536 Tbe States must t.ben aet Jolntly

If they are ta Implement or alter poUcy ln tbe FTA! proeess.531 It does not mean Ibat ail matters

are Dot to be declded by unanlmlty.538 Issues sucb as the creadon of D8\V obUgadoDs or brlnllDg ln

new competences under tbe FrAA would be properly addressed by unanimous vote. Wbat Is

Important to keep ln perspecUve ls that the soverelgn mtens! of aState sbould Dot be able ta

frustrate the FTAA process, partlcolarly one that bas been cODsented ta ln the ftrst plaee.539 ID tbat

way, developed and developlDg countrles cao feel that the IntegradoD's benents and dlncdon Is

belng sbared and thus avold InsUtutiODai dlslntegraUon.540

u. FrA! Commission

Tbe existence of aD FTAA COUDcR wltbout a reglonal body, an FTA! Commission, representlng

reglonal Interests as a counterpart would prove ta be wortbless. Wilbout sucb a body, the nA!

CouncU would be ln danger of operaUng as a tradidonal lntergovernmental body. A balance Is

needed ta ensure that not only State Interests are belng represented, but also reglonal ODes as weU

that ls capable of adequately represenUng tbe reglon, belp ln maIDtalnlng equallty ln the

534 "AIIlertcas Ag'ree_nt," supra Dote 17 al 115 and "Trade Govenumœ," supra Dote 17 al 390-391.
535 "AIIlertcas A&Tee-nt, If IbId. al 116 and "Trade Govenumœ,Il Ibid. al 391-392.
538 Jhlstamaate, supra Dote 527 al 122.
537 WeBer, supraDote 25 al 282.
538 See tbe dlscussloD of tbls ln tenu of tbe European CoDllllllllltJ ID Jacobs & Karst, supra Dote 25 al 185•
539 "Trade Govemaace," supra Dote 17 at 392.
540 KeDDetb Klp_al, supra Dote 13 al 61.
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dlstrlboUon of the costs and beDeftts and bave IntegratioD as Its primary goal.541 A tecbDIcai body

Uke tbIs ODe bas beea deemed ta be absolutel)' essendal for aD integration process to be

successful, as Its abseace will be seen to retard Its progress.542

AD Imperadve characterlstlc of the FrAA COmmiSSIOD for It tu be efllcleDt Is lts IndepeDdeDce from

the States Involved. It ma)' Dot be able ta take aD)' Instruetlons from ID)' goverament and work

onl)' ln tbelr tecbnlcal capaclty for the reglonal IDterests tbat bas been entrusted to tbem.543 ln

this way, It sbouId be seen as tbe guardlan and drlvlng force of the integration process ad will

belp ln maklng It depoUUelzed. For tbls purpose, It wlU bave the executlve powen of tbe FlA! and

thus wlU bave surveillance fonctions, meanIDg supenisloD, monitoring and enforeement, aad bave

leglslatlve powers as weU.544 It sbouId bave these competences and speclflc powers ln order ta

carry out these funetiODS or else It will be wortbless as It will be vlrtually llmlted to maIdDg

studies, sometblng that cao be accompUsbed b)' an)' otber Instltutlon sucb as a worIdDg group.

Moreover, It Is approprlate that the nA! Commission Is entrusted \Vith these powers as It wUI

bave tbe broadest vision of the Integradon process and beeause Its aetlvltles are, If the FrlA

funcUons properl)', permanent545 Tbus, It cannot be compared ta the NAFTA or 9-3 Commissions or

the typlcal secretariat wblch ma)' prepare declsloDS and Implement them, but 001)' b)' the

authorlty of the States mvolfed.546

In terms of surveWance, It will supenlse and admIDIster the proper implementation and

.ppUcation of the nA! and ensure tbat the member States are fulft1IIDg tbelr obUgatloDS.541 In

tbls regard, It sbould be abie to aet upon Its OWD initiative tG brlng fonrard complaIDts of

541 Orrero-Vlcaila. supra Dote 489 81159 and "DevelopmeDts ID LadD Amencan Flee Trade,11 supra note 520 al 180. TIIIs
body Is also reqalred gtveD the teDdeDcy of nattoaal (OvermneDts to eDPl'e bl mon lDterrovemmeDtal bodies Ifmore
areas of competeDce are placed onder the FrA! process, TracbtmaD, supra Dote 490 al 58.
542 DaveYt supra Dote 21 at 199.
543 Orrero-VlC1lila. supra Dote 489 al 160 and F. WeiSs, "The opona Agreement OD the European ECODOlDlc Area· A
Lepl SUU tlfe" (1989) 8 Y.B. Eur. L :m5 al 424-
544 WeiSs, Ibid. al 423.
5450rrero-VlC1lila, supra Dote 489 al 159 &16'1.
548 Re)'lllODd, supra Dote 519 at459.
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vloladoDS of the FTA! tu the FrA! Coonen and for consistent lIolaUoDS, to brIDg IDt'rIDgemeDt

proeeedings before the FTAA Court of JosUee, wblcb wIU be dlscDSsed ID the Den section.S48 ln

terms of legislaUve powers, Ideally, It sbould be able ta InlUate the norDIS that It deems Deeessary

for the proper operation of the rrA!. Wblle the FTAA COUDen Issues the blDdIng norms, 1t Is the

FTA! Commission tbat sbould bave the power for proposais for these DOnoS as It ls the IDstltutloD

that Is most respoDSlve ta the Interests of the reglon and thus eDSUn that the DOrms Issued b, the

FrAA COUDCU will refleet tbls as weU.549 As weU, ln arder ta ensure that the FTAA COUDCn does Dot

modlfy a proposai for the gain of the State Interests over tbose of the reg1on, a strfcter majorltJ

sbould be requ1red.550

ln tbls wa" an InsUtuUonai equlUbrlum Is maIDtalDed betweeD both the FrAA CouneU and

Commission. Both malntaln certain execuUve and legtslaUve powers. A1though It ma, be geDeraUJ

eODvement tbat these powers be separated trom the bod, tbat creates the nOrDI and the ODe that

executes It, ln an integration process, the Importance of maintalnlDg balance between reglonal

and State Interests eODcernlDg the objective and purpose of the integration proCess makes It

necessary tbat the FTAA CooncU and Commission sbare these pawers.55l A 'reclprocal reladon' Is

created to malntaln tbls equlUbrlum.552

5470rrego-VlCUila, supra Dote 489 al 170.
548 Norberr, supra note 532 al 72.
549 Jacobs &Karst, supra note 25 al 181·188.
550 Orrego-Vlcuila, supra note 489 al UÜ.
S5llbld.
552 See also the quote ln The Andean Legal Order, supra note 283 al 86wbere tbe Commtttee of Experts tIIat drafted the
ADdeao Pact bad stated IDreference to the Commission and Board:
The former lB sImUar to the tradltloaal coDfereDces or pleDar)' sessloas wlth (ovemmental representadon. Tbe latter, OD the other
band. departs trom the _le powerless exeeudve and the lDter-rov8l'IlIIl81lt&1 secretariat. The draIt arreemlDt deOJles the Board
as a tecludcal eollUlllUllty orr" composed b, tbree membm deslpated by the Jolat ColDIDIssloL ftve delepUoDl pve thelr
ass8llt. Pem rUerYed Its vote OD the qUestioD of formation of tIle staDdIIIc Bxeeutlve Board.
Because of thefr dlfferenbted structure and competence, tIlese orpus easure a system of IDaUtuUoDlI eq1llllbrl1lDl wldch
respoDds saUsfactortly to the objectives of the Alreement. The adopUon or advuced (oals for IUbrertoll&1 plaaldDr ad
coordlDated developmeDt woald serve DO purpose If a IllCblaUve authorlty and a tecludeal collUllUDlty aatllodty ••, IlOt
establlshed ta serve the... each wlth the Iderareby, streDCth ad f1IIlcdo....ty Dec88sary for the eODtlDwsolDUoD of the problelll
lDIlereDt ID such a vast, complex ad dlflleuIt openUon.
AlBa. the secadi)' offered to the sabrerlon and Its cOUlltrles by the equWbrlum betweeD the ItOVfftlll8ata1 roree and the eolllllllUlltJ
force, betwe8ll the poUdeal aspects of the rormer aJld the tecbDIcal upects of the IaUer .hould Ile Doted.
The same coDslderaüoD and Issues are equally appUcable to tbe n'A! process tbat ls be1DC proposed ID tIIls paper.
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w. FTA! Coon of Justice

The Importance of an FTA! Court of Jusdce cannat be underestlmated to ensure the legal control

and unlform appUcaUon of the FTA! treaty and norDIS Ismed. This Is very relevant when once

conslders that the neeessity of a strong dispute seUlement system wUI be aeate If the declsion

maIdDg and suneWance IDsUtoUon's powers are mlnlmal.553 In faet, the streqtb of the dispute

settlement system will determlDe the success of the process as It Is the IDfrastractun that

supports the rest of the IDtegradon process and the laek of an elaborate aad weU thoUlht out

system Is perbaps the main factor for the fallure of reglonal economfc IDtegraUon.554 In tbls

regard, an FTAA Coon of JusUce should be estabUsbed rather than one based on the NAFTA,

typlcal free trade agreement.

Adispute seUlement system based on the NAFTA or typlcal free trade agreement Is Insufftclent to

seUle disputes effect1vely and lead to the slow dlslDtegraUon of the Integration process. Tbls Is

due to the fact that these dispute seUlement systems are rather \Veak, preSUBlably out of fear that

a strong central dispute seUlement IDstltuUon would undermine naUonailnsUtuUons and make It

barder for reglonal economlc Integration treaUes be appmved.555 PresenU)', under the NAFTA

lnsplred model for dispute seUlement, If a member state deslres Dot to comply wlth an adverse

ru1IDg of an arbltraUon panel over the proper appUcation and InterpretaUon of the agreemeDt, It

cau eleet to bave a trade cODcesslon wlthdrawn by the complalnlDg party.556 ThIs system wldcb

aIIows wlthdrawal of concessions ratber tban obUgaUng member States to conform thelr la\Vs for

the Integration process, aIIows for the slow dlslDtegration of the union because It encourages

parUes to wlthdraw concessions they IDItially grauted.557 Moreoyer, unilateral responses by the

553 Fltzpatrlck, supra note 22 at 72 and D. KOlDIBers &M. Waelbroeck, "Lepllmecradon and tbe Flee MovemeDl 01
Gootls: Tbe Amertcan and European Experienœ" ID Mo CappeUetU, M. Seccombe & J. We1Ier, eds., supra Dote 18, 165 Il
2Z1.
554 P. KeDD8tb Klplag'at, "Dispute RecoplUon aad DIspute 88U1emeDt ID Integ'raUon Processes: TIIe COMa!
Experlenœ" (HlM) 15 Nw. J.lnt1 L &PoL 437 al 489-490 [heretaafter "Tbe COMa! Blperlence"~
555 For 8I8IIIP1e, tbls wu the case lor die RAFlA, Abbot, supra Dote 13 al 945.
556 See, e.r., RAFlA, supra note 93 an. 2019(1~ ACE No. 17, supra Dote 53 art. ~d) and 9-3 Treat)', supra Dote 170 art. 19
17.
557 Abbot, supra DOté 13 al 945.
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member States are encouraged If the concessions wttbdrawn are not sufftelent to make op for tbe

violation of thelr obUgations. ThIs leads ta a domino effeel wbereby disputes are seWell, or not, ln

a bapbazard way thus resultIDg ln each member State respondlDg IndlvldDally ta eacb otben'

vlolatloos.558 Abody of la. cannot be created ln sucb a system uslng a mIx of solutions and tbus

ensurIDg that the 'la\\" plays a mlnor role, especlallyglyen the number of States Inyolyed.S59

AdditionaDy, the experlence ln LaUD America bas sbawn that weak dispute seulement QStems

lead to Inert integration. Tbe problem ofwbat was the Andean Group ID settlJDg Its disputes before

the adoption of tbelr Court of Justice Is InstrucUve. ID Its original strueture, tbe t1rst step taken ta

resolvlDg the dispute was direct negodatlon between the pardes to the dispute. If tbls taUs, the

Commission, the supreme organ of the group, would then Inte"ene by exerclsmg 118 good oMees

and take otber informai measures. If tbls falled, then the Commission would baye to take formai

efforts at conclUatlon, meanlng an ad bac commlttee by the Commission would be formed, wItb a

representatlye of eacb national sitting ln to bear the dispute. This commlttee would then Issue a

report ta the Commlsslon.560 Tbls system Is vlrtually ldentlcal ta the dispute seUlement system of

the MERCOSUR·CbOe free trade agreement561 and Is strIkIngly slmUar ln procedure to tbe Cbapter

20 NAFTA dispute. It was found that tbls procedure was tota1ly Inadequate as an effeetlve dispute

settlement mecbanlsm, slnce the declslon of the Commission was not blndlng, whlcb Decors ln a de

facto manoer under the NAnA by the Instrument of wlthdraWing concessions as a manoer of

resolYlng disputes. More empbasls was placed on informai negotlatlons, whlcb serlousl,

undermlned the integration process. SlDillar problems occurred ln tbe LAFTA tbat as weU bad the

typlcal dispute settlement system: consultation, medladon and arbltradon. Because informai

consultations were mostly reUed on, problems occurred ln tbat most settlements were the result of

558 "Tbe COMBS! ExperteDce, Il supra Dote 554 al 442 ud T. OILeary, lifte ADdeu CommoD Market and tbe "portuce
of Effedlve Dispute Resolution Procedures" (1œ.t) 21Dt'(Tu& Bos. Lawyer 101 al 115.
559 BurIœ " WaIsb, supra Dote 149 al 545-546 ud "Crtsls of tbe ADdean Pact," supra note 502 al 224. ADotller dupr of
a .aIl dispute settlemeDt SJStem Is tIIat recoune could be made to the WTO dispute settle... system ndler tbaD
the ODe provlded ID a fUture FrA! If tbe memlter States feel tbat It Is weak aad DOl llkely to I8solve aD1 coDOlet ID a
lepl lasbioD ad tlms ellSlll1Dr; tbat a rertoDal bodJ of lawIs Dot created, de Mestral" Wilder. supra Dote 103 Il 2&2.
560 PadUla, supra Dote 13 at83.
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a compromise, whlcb seldom took Into account the legal merlts of each case. This resulted ln a

substanUal weakenIDg of the role of law ln the IntegraUon process.562 Tbus a mandatory

compDance system ln the fonn of a permueDt tribunalls needed, the FTAA Court of Justice, &bat

respects the mie of law rather tban ODe tbat tolerate devlatlons.563 Tbls Is an absolute necesslty 10

guarantee the obsenauce of rlgbts and fult1Ument of obUgadoos.

Tbere tbree prlmary fonctions of the FrA! Court \\'oold be dispute seulement, InterpretaUon and

enforcement of reglonal norms.564 An IndependeDt dispute seUlement system wIU be able to resolve

disputes ln a neutral and legal fashlon and avold the rlsk of InstabWty and poDUcai

Interpretatlon.S65 Moreover, the powers of lDterpretaUon and enforcement will aIIow for the

unlform interpretation of the reglonallaw and derlved norms wltbln the member States. Tbls Is an

essentlal element of any integration process.566 Wlthout the power for onlform interpretation,

dlslntegratlon will oecor. This ls espeelally relevant glven the ad hoc nature of the typlcal me

trade agreement tbat coold lead to a dlvergeDt body of law.567 ThIs bas led Professor Orrq;D

Vlcoiia made the foUowlDg observation on the problems wltb tbls system, whlcb althougb made ln

the contest of the Andeau Group, ls sUU relevant ln maklng the member States of a future

integration scbeme compl)' wlth the free trade agreement

561 Mercosur·GbUe Agreement, supra note 212, Annex 14, Rég1men de Soladon de CoDtroversJas.
562 "Eeonomle fDtegratlon lnLatIn Amedea, Il supra Dote fil al 470.
563 NAFl'! EnvironmeDtal Dispute SeUlement,Il supra Dote 490 at 12. As stated before, dodrtDal Wltters trom LatIn
Amedea bave been reeommeDd1llr the estabUsbmeDt of a reglonal court for lntepatIOD, see supra note 23. DoetrlDal
wrlters bave a1s0 reeomDl8Dded the estabUsbmeDt of a permaneDt dispute settlement system for the NAFT!, see,
Beory KhIr, T. Bradltrooke Smith &; H. Rojas, "meneau Bar Assodadon SeCUon of IDtemadoul Law and PraCUe8
Reports to tbe Bouse of Delegates: Dispute SeUlement UDder a North Amedcan Free Trade Agreement" (1992) 26 InU
Lawyer855 al856.
564 Fltzpatrtck, supra Dote 22 al 90.
5650rrego-Vlcuila, supra Dote 489 at 133.
566 On tlds point, see, e.g., ntzpaldck, supra Dote 22 al 90-91; "The COMES! Experience," supra Dote 554 al 444; Vicente
Brute dei PIno, supra Dote 23 al 9(·95; Weiss, supra note 543 at 427; "El Control de la Leplldad" supra Dote 362 at 127,
Economie IntegratlOD amolli" Developlng NadoDS, supra Dote 21 al 65; E. Barlow Kee.r, supra Dote 365 al 45 and E.
Loebrldg'e, supra DOte 365 at 3'15. Moreover, althODp the DOUOD of stare dedsl! Is Dot foUowed teelmlcally ID dle
European Economie Collllll1Ddty, the oIstence of a trllnmal wu blellly efteCUve ln acblevtDr tIIIs mdformlty aad
oltservance by the memlter States. Som a trllnma1 eould also Ile appUcable to the co1llltrles of the Westem BelDlspben
wbo bave a dvOlaw tradiUoD, see Economie Il18graUon 1I00B( DevelopIDg Nadons, Ibid. al 64.
567 For the problems NAFT! DI&J face ln tbls rerard see, Burke &; WaIsb, supra DOte 149 at 545-546. Also, die dlverpDt
body of law occurred hl the Andean Pact1dleD ln the abseDee of a permaœDl tribunal, the GartapDa Ar;œe.Dt wu
subJeet to the variant readlnp of the blgbest courts of the six memller States, see S. Ronon, "Pen and AleOIl: ! Study
ln the DlsIDlegradon of a CODlDlonMarket" (1982) 17 Teus Int'I L.J. 39 al 50-51.
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The experteDce dedved from the fewJean the Agree_Dt bas beeD flmCUo_ bas sb...
that these mecbaDlslDS for the SOIaUOD of coDtroYersies are ImpraedcallDsofar as tbeJ
rail to respoDd to tbe tme lepl Deeu of the IDtegradOD process. ID the lIrst place, tbe, do
Dot pronde for a permaneDt 1er;a1 fIIIlctIoD, ID drCIUIISt8Dces wllel8 die vohuDe and
Importance of nlireriODallaw fUIIy warraIâ IL ID the seeoDd place, die, fall to lDsuIe a
UDlform IDterpntadoD of tbe Iepl rer;bDe•••problems wldcb probably eoald bave beeD
avofded ad there beeD a formai OplDlOD bJ a subregloDai jodldal o!&'au. 568 (empbasls
1IdDe)

Tbe method ta ensure the UDlform interpretation of the reglonal nOrDIs Is Dot only tbrougb p.ers

to determlne actions of nuIDfteation and Don-foIftllment by the member States ud tbroqh

advlsory OplDlODS, but by also gtvlng the nA! Court the power of 'Judlelal revlew,, ln eODformity

wlth the provlsloos and prIDelples of the framework treaty, over Dot oDly the DOrms Issued by the

FTA!, sueb as tbose from the COUDeR and Commission, but also the aels of the member States.569

Effective ravlew of the former eDsures that the FTAA does not overstep Its competences wbUe the

latter Is esseDtlai ta ensure compUance by the member States and tbus ensure predietabWty and

stabWty ln the integration process.570 Tbls 'nde oriented' approaeh, as It bas been labeled, wIU ald

ln the sueeess of the FTAA proeess, espeelally If the member States are reluetaDt ta glve over

legtslatlve powers over ta a supranational body and an equDlbrimn Is needed for the strong

lDtergovemmental element571

In thls legal structure, for tbls ta fonction properly, It Is absolutely imperative tbat the national

courts play a raie ID ensurlDg that the FTAA does not go beJond the competences tbat bave been

asslgned to tbem. Tbelr cooperation Is anotber Important aspect ln aDY integration proeess.572

Glven the ImpUcations and far reaebing effects tbat reglonallaw could bave OD the natlonallegal

568 F. Orreru.VlCDila as qooted ID PadlUa, supra Dote 13 al 84.
569 Wetler, supra Dote 25 al 298; Jacobs & Karst, supra Dote 25 al 21M-205; "El GoDtroI de la Leplldad," supra DOte 38Z
at 159; 0rreru.V1CDi1a, supra Dote 489 al 131 and Arbuet V1paU, supra DOte 255 at 1260.
570 Wetler, Ibid.
571 J. JacksoD, "IDtemadoDai EcoDomie Law: ReftecUoDS OD tbe "BoUerroom" of IDlemadoDal ReIallODS" (199&) 10 Am.
U. J. IDt'1 & Pol'1 595 al 605. ID parUcuJar, It bas beeD ollsened tbat ID the experleDt.8 of die European COllllll1lldtJ, as
Dormauve supruadoaal1sm bas deepeDed, declslonal supl'8ll8l1oaallsm bas receded wllerelly the fIIIedoDS of die BG
Gouell and Commission an aetID&' more ID tbe tradlUonallDlerrovemme'" dlaracter, see die wolks of Weiler ID
tb1s regard, J. WeUer, "GollllD1lldty, Member States aad Europeu JDterraUoŒ Is the Law Relevut?" (1983) 21 JnnaI
of GommoD Market Studles 39 al 47 [berelDafter "Is tIIe Law RelevaDt?"] aD4 Weiler, supra Dote 25 at 273.
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order, they have an important role ln maIDtalnlDg the eqdbrlom b!tween bath legal systems. ID

tbIs regard, national eourts bave a dut)' ta recognlze the JurlsdlctlOD of the FrA! and ensure tbat

the regloDailnsUtoUoDS do DOt go beyood those of the member State nere they bave Dot beeD

granted Moreover, tbere 18 a duty that iD the case of coocurrent powers, JudgmeDts sbould Dot

conmet wItb those of the FTA! Court.573 Rowever, the FTA! Court's competenee cao only eueDd ta

those aspects that bave beeo speclflcally provlded to It by tbe FTA! Treaty. AlI otber resldual

competences are resened to the nadonal COurts.574 Once the FTAA institutions do go beyoad tbelr

competences, the equWbrlum 18 broken wblch could lead to paralysls and rupture ID tbe system.575

Thus, It Is ImportaDt tbat bath legal systems fonction togetber tu avold tbls problem. AddlUoDally,

It Is Important to remember tbat the FTAA Court's fonedon sbould not be !bat of an appeUate court

or oae bavIDg superlar Jurlsdlctlon over that of the nadonal courts. Tbe relaUonsblp ls ODe based

OD cooperaUon and tbus, the nadonal court's must respect the rrAA Court's competence to glve an

authorltadve Interpretation of the regional process wbile tbe FTA! Court must respect tbe

national court's exclusive jurlsdlctlon to app.y the reglonallaw tG the facts la uy disputes before

tbem.576

Iv. Legal Effect of FrAA NorDIS

As bas been stated earRer, effecUve Integration does DOt Decor slmply wlth the el1stence of

centrallzed bodies, but also by the degree the aets of these bodies are Implemented and recognlzed

572 CappeUetU &; Golay, supra Dote 24 al 310.
573 J. Temple LaD(, "Tbe DUUes of Nadoaal Courts UDder ColDDUl1ty CoD8dtDdoDai Lawlf (1997) 22 Bar. L ReY. 3 al 12.
For a puerai anaIysts of die role of oadoD81 courts ln IDtemadonal trade law ses. Mo BUI, "Tbe Role of Malloal
Courts ID IlIternadoDal Trade ReIadODS" (1911) 18 Mlcb. J. Int'I L. 321.
574 "'l'be COMESA ExperteDce," supra Dote 554 al 4&1. Tbus,1n thls reprd, tbe rrA! Court lias die power to detenalDe
wbetber the aet of a member State compUes \Vith the FrUTleatywllUe tbe nauoDal courts may Bot l'Ive deftDldve
ruItDp OD the vaDdity and interpretation of repoul law, see de Mestral &Wbder. supra Bote 103al 255.
575 "Los Presupuestos Jwidlcos,If supra Dote 526 al 23.
576 de Mestral &; Wlnter, supra Dote 103 al 256.
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wltbID the parUclpatlDg States.577 The way ln wblcb these norDIS operate will determlne ta a great

euent the progress, problems and degree of eftlclency of the Integradon process.578 Issues, the&,

will arise as ta DOt only the incorporation of the reglonal nona wItbID the Badonal legal order,

Issues of direct effect, but also Its blerarcby ln regard ta natlonallaw, Issues of supremaey.579 The

obsenance of these prlnclples are essenUallf the norDIS are ta be enforced, parUcularlJ siIlee the

FrA! goes beyond the tJpleal free trade agreement580 Once a reglonallntegratJon agreement goes

beyond free trade the incorporation of the norms ln the member States aod tbelr status wltbIn

becomes more pronounced for Its success.581 Tbe eomblnadon of these two princlples ald ID the

formation of a eoheslve and lntegrallegal order for the unlfona InterpretatloD and appUeadon of

reglonallaw.582

In the past LatID-Amerlcan efforts, dlslDtegradon occurred wben declslons reacbed by the reglonal

bodies were not Incorporated or appUed DD1formly Dar prompUy thus ma1dDg them meanlDgless

documents.583 Tbese norms wouId only be ln force when the nadoDallegai orders of the member

States would enaet them. Tbus, some leglslatores may Dot pass specUle leglslatlon, but rather rel,

on the consUtudonal supremacy of treatles wbUe ID other cases, Judlclal revlew of a treaty would

DOt be avallable.584 VarylDg degrees of effecUveDess of a blDdlag reglonal nonn wouId !ben be

carrted out, wblch ln turn would cast doubt on the basic falmess of the system.585 Tbe m1x of

577 Jacobs & Karst, supra note at 25 atl99 and DUf. supra note 573 al 326. nts Is an Important feature of aDJ
lDteg'rat1on process as It wUl determlne the blndlD&" charaeter and lIIdformity of the regioDal law, see TracIdDlaD,
supra note 490 at 58.
578 "Crists of the Andean Pact," supra note 502 at 224. Thus, the Issue Is Dot wbether countrles baye pat lDto force
regtoDal nonus, but rather bow they do (t, "Legal Aspects of the Andean Economie Integndon," supra Dote 393 al 113.
579 Orreg...Vlcuil~ supra note 489 at 146.
580 Dayey, snpra note 21 at 200.
581 F. Orregg.VlcuiIa, "CommeDts: The Relation Bet1lleen the Law of Economie IDtegradon and tbe National La_" ID J.
RJdeau. supra note 489, 44i at 457.
582 WeUer, snpra Dote 25 al 276-
583 O'Leary. supra note 558 al 111; "Crisis of tbe Andean Paet," supra note 502 at 219 aud Borton, supra Dote 567 al"
584 P. Trlmble, "Intemadonal Trade and tbe "Rule of Law, "" (1985) 83 Mleb. L ReY. 1016 al lOIS.
585 Ibid. For eumple, ID tbe Protoeol on traDsit of persons of the LAFl'A, Parapay cliose to eDter lnto foree tbls
Instrument by notUylDg' tbeIr 'coDformlty' to tbe deposltary wIdIe ln the case of CblIe. a _le omdal note stadD&"
tbelr eoDformity was eollllllUllir.at8d. Moreover, iD the approyal of the ADdean Pact wltbID tbe lepl onters of tb8
original BleBlber States, onder the auspices of tbe LAFTA, 808v1a ud Eeuador proceeded ta parllalDeDtary approval
and ratlfteadon wIdIe Colombla, Cblle and Pera dld tbls tbrougb exeCUUye autbority, Onegg.VlcaiIa, supra Dote 489 al
115, 118-119. Also see the discussion on tbe ADdean Pact ln this regard al faotaote 395.
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solutions for the legal ImplementaUon of regtonal norDIS, ta the detrfment ta the creaUon of a

viable regioDailaw, Is not suMclent for successful reglonailDtegratlon. It Is notJust the faet that

norDIS are created that guarutees thls success If then Is Dot a legal straetllre ta lmplement tbem

and gtve tbem practlcal content586 Tbus, the direct effect and supremacy of a reglODaI DOrDI

wltbln the nationallegal order Is neeessary for the effective operadon of the FTAA and ayold It

belag at the mercy of the member States regardlng the formuladon and implementation of

poUcles.587

For tbese prlnclples ta operate tbere ts a need for the FrAA Tnaty ta recognlze that certain

blndIDg norms are dlrectly appUeable wltbln the national legal order of the member States. la

effect, that they automatlcally become an Integral part of the law of the member States.588 TbIs

does not Meu that ail nonos that are derlved from It will bave tbls effect. OnI)' those that are

clear, precise and not requlrlDg furtber leglsladve measures b)' the member States are

approprlate.589 Once thls occurs, then the nonos bave direct effect wltbID the nadonailcai orden

meanlDg that enforeeable legal rlgbts are created between member States and IDdlvlduals.590

Essentially, an Indlvidual belore thelr OWD courts May Invoke the norms. As a consequence,

member States cannat Invoke the wealmess of Internationallaw as a reason for not complJlDg

wttb the provisions and norms of the FrAA Treaty.59. Member States cannot sblft the seUlement of

the violaUon of thelr International obUgadons ta the International spbere. Under tbls prlnclple, the

member States would then be Uable wltbJD thelr OWD courts, sometblng not consldered ln the

586 "Grisls of the ADdean Pact, Il supra note 502 al 224-
587 "Tbe Lep! Status of IDtegradon Treades." supra note 50t al 273.
588 J. WlDter, "Direct AppUcallWty and DIrect Effeet: Two DlsdDet and Different Concepts ID COIIIIIIDIdt)' Lawlf (19'12) 9
G.M.L. Rev. 425 al 436. In theory, tbfs would oecor regardless of tbe moDist or duaUst cbar&der of lbe nadonalleral
order of die member State, "ls tbe Law RelevaDt?" supra note 571 al 42-
589 WlDter, 11I1d. al 434 and J. WeBer, "The TraDsrormation of Europe" (1991) 100 Yale L.J. 2403 at 2413 [berelDatter "Tbe
TransformatiOD of Europe"l
590 WlDter, Ibid. al 425-426 and "Tbe transformation of Europe," IbltL See also tbe dlscussioD by GuUlermo bdaeza,
supra Dote 393 al 7-8.
591 TIIIs wealmess Is based on put on die exCIuslOD of IDdlvlduaIs ID pubDc IDtemadonallaw, WeBer, supra DOte !5 Il
274 and "ls the Law Relevant?" supra note 671 al 42. T1ms, IDdIvidaaIs, wIlo &le most atreeted bJ tbe cousequeaee8 of
rectonallDlelDdon, are Dot sullJeet to tbe will of thelr rovenment&, Orrero-Vlcuila. supra Dote 48911 135 ad PadIIIa,
supra note 13 al84.
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typlcal free trade agreemenl592 This element belps depoUtlclze the reglonallntegratlon proeess

wlth lDdlvlduaIs belng lDstrumentaIlD keeplog the process movIDg as the)' are MOst lIkel, ta brIDg

forward controverslaI cases that onder normal clrcumstances woald be resolved b, State ta State

negotiaUons.593

The nen prlnclple to conslder Is that of sDpremacy. In the b1erarcby laws ln tbe naUoDailegai

order, only the prlmacy of the reglonal nonn wUI be compatible wltb the requlrements of ecoDomic

Integratlon.5S4 TMs appUes even If a conmeUng member State law Is subsequently eDacted or If Its

constitutioDaI ln nature.595 WbIIe the fIrst prlnclple ls partlcularly accepted ID those States wbose

CODstituUODaI order foUows the moDlst school of thougbt wbereby Intematlonal treaUes are

automaUcany Incorporated wltbID the Datlonallegal arder and some provisions may be found to

be "self·executlng," lt Is tbls second prlnclple, comblned wlth the t1rst, that fortltles regionaI law

ln the FrA!. Normany, If aState aDtomatically accepts tbe provisloDs of an IntematioDai treaty

wltbID tbelr nationaIlegaI order, lts status ls equlvaIent to tbat of natlonalleglslatlon. Tbus, If a

statute ls passed after the incorporation of an international norm, the lex posterlor roIe appUes

wbereby wbers two legaI InstrumeDts are ln conmet, It ls the one tbat Is enaeted later that wUI

prevall. Tbus, a DaUoDaI leglslatore may pass a law to oventde an Intematlonal nOrDI lt ls

592 "The Transformatloa of Europet Il supra Dote 589 al 2414.
593 M. 8c1la8fer, IlAre Private Remedies ln Domeslle Courts Esseadal for latemadooal Trade AcreemeDts to PerfonD
CoDslltudoaal FuacUODS.th Respect to Sub-Federal Goveraments?" (1996-97) 17 Hw. J. IDt'1 L. 1& Bus. 609 al 62ft E.
Stem. "LaW)'en, Judg'es, and tbe Mak1Dr; of a TransDadoDal CoDslltudoa" (1981) 75 AJIL 1 al 6; "Lepl Status of
(Dtegradoa TreaUes," supra DOte 504 al 274 and "T1Je TransformaUoa of Europe,Il supra DOte 589 al 2414. The UDited
States dld maIœ proposais al the ead of the Uftlp3Y Round to IDcrease tIIe partielpadOD of IDdlvldDais ID the dispute
settlement process. Howevert tbls were fldU2IIy reJeeted and watered dOWll, 8cbaefer, l111d. al 626-627. Tbe correDt
FTA! DegodadoDS do IDdleate tbat Indlvlduals 1UiIl play an imponant role ID the IDtegraUOD process. la parUadar tbe
pardclpadOD of elvU society Is seeD as an imponant step IDkeeplDg' tIIe rrA! process traDspareDt AlI coUDlrles are to
take dvll society IDto accouDt tbrourb _cbaalsms of COaiope and eoasultadoD. To tbls eDd, a colllllduee of
govemmeDt represeDtaUves bas beea estaltllslled to talle IDto coaslderadoD the IDterests aad COllC8ns of dlffereDt
seeton of society suell as Huess labour, eamoDlDeatai and academle groups. TIIls developmeDt wu Dot coDldend
\VIIeD the FrA! process be(u. Tbe Importance of the pardc1padOD of tbe lDdIvidualls the posslltlllty tbat tbeJ II1II
bave rtglùs al tbe eDd of tIds process and tbus be able to eDforce tllem ID thelr Dadoaal courts. Tbas, mucll Oke ln the
European Co....ty, the pardclpadoa of tbe IDdIvidaaI malœs It prollable tbat direct effect cOUld operate ID tbe
FTU see SanUSlo Declaration. supra Dote 1 al 965;Belo Horizonte Declaradon. supra Dote 11 para.14 aad San Jose
Declaration. supra Dote 10 para.17.For a dlscasslo. of the importance of the IDdIvidaallD tbe IDsUtoUOD of direct
effect ID the European ColDDlllllly, see W. van GelVen. "TIIe GeIl8s1s of BEA Law and the Pltadples of PdmacJ ud
Direct Eftect" (1992·93) 16 Fordham lDt'I L.J. 955 al 981•
594 Drrero-Vlcuila, supra Dote 489 al 148.
595 WeDer, supra Dote 25 al 274.
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unbapp)' wtth and thus, for aIllntents and purposes, nuWfJ lts erreel596 However, on the basts of

the prlDclple of supremac)', the reglonal nOrDI wlU prevall, even ln the face of a statote that bas

been subsequently enaeted.

Flnally, as a further prlnclple ta conslder ln the legal receptlon of reglonal norDIS ln the national

legal order Is that of subsldlarlty. What tbIs prIDclple entaUs Is a recognition tbat the approprlat8

allocation of power among the national and reglonallevelleads to a conclusion that certain tJpes

of declslons should be made at one and not the otber.597 Tbls Is an lmponant Issue considerIDg

that as the integration process proceeds, It will be more dlfftcult ta separate national conceras

from reglonal ones.598 Through subsldlarit)', It Is boped Ibat tbIs can be addressed and for an end

resolt nereb)' the estabUsbment of effective reglonal IDsdtoUons will not onl)' proteet loeal

values, but a1so facWtate IDtegratlon.599 Tbrougb tbls proeess, the acceptallce of reglonal norms

sboold recelve less reslstaDce than ln the past.

IV. LEGAL OBSTACLES TU SUPRANATIONAL AUTRORITY: CUNSTITUTIONAL AND JORISDICTIONAL

CHALLENGES

1. Constltutlonal Cballenges

As bas been noted by commentators on the law of regionailDtegraUoD, for successfDIlntegratlon,

596 "Transformadon of Europe, Il supra note 589 al 2415.
597 Jackson, supra note 571 al 605.
598 "AIIoC8llD( Legtslattve CompeteDce," supra Dote 501 al 619.
599 J. TraebbDu, ilL'Etal, C'est Noas: Soverelpty, Economie IDtepaUOD aDd SUbsidlallty" (1992) 33 Barv..... L.J. 459
al 473. For a eOlDprebeDSIve aaalJsIs of tbls prbldple ID tIIe European Collllll1lllltJ and tbe UDlted States see, G.
BermaDll, "TaId8&" SUbsidlarlty serlously: rederdsm ID tbe European Comanmlty and tbe UDlted States" (UlM) 94
Colum. L. Rev. 331.
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ther8 are tbree essenUai prlDelples wblcb need to be obsened: direct appUcabUlty of tbe reglonal

nOrDI ln tbe member States; supremacy of the reglonal nOrDI over tbe laws of tbe member States

and DDlform InterpretaUon of those norms ln the legal reglmes of tbe member States.600 Problems

arise ln respect of the ftrst NO prlnclples. It may be tbat the legal orden of some States are more

recepUve to the transfer of autborlty to a supranational autborlty tban others. ThIs ma, arise ID

tenDS of a eonsUtutlon that makes no reference to the relatlonsblp of Intematlonal agreements ID

the domeSUc order, to the deelaratlon of the supremacy of the const1tuUon ln regards to

Intematlonal agreements or to the approval of participation ln supranational organs !bat Issue

nonDS.

AddlUonally, the "coDStitutionallzation Il of these norms, meanlng that the Bonn bas been glven a

sort of consUtuUonai status almost equlvalent ta that of a State's Constitution, adds problems to

the acceptance of the reglonal integration scbeme by the partlelpatlng StateS.601 ThIs problem

becomes partlcularly enbanced wben one State dlrectly appUes treaty and reglonal nonDS wbIIe

otbers do DOt. Tbls Is due ta the State's approaeb ta die relaUon between Its national law and

international law. Under international law theory, die recepUon of international law ln the

domeSUc legal arder falls under eltber the momst or du~st scbool of thoughl Duallst tbougbt

points ta the essenUaI dlfference between Intematlonal and natlonallaw as they botb regulate

dlfferent subJeet matters. Nelther legal order bas the power to create or alter roIes for tbe other.602

For an international roIe ta bave effeet wltbln the naUonailegai arder, It must t1rst be expressl,

Incorporated by an aet of the leglslatore. Wltbout Ws express assent, ln a conmet between an

Intematlonal and naUonai roIe, the national one will pnvall. Monlst thought, however, asserts the

supremacy of IntemaUonailaw over natlonallaw. Once an IntemaUonai norm Is aeeepted by a

State, elther by raUlleation of a treaty or international customary la., It automatleally beeomes

600 Orrero-Vlcuila. supra Dote 489 atl4fj.
601 J. JacksoD, "Status of Tredes ID Oomesdc LepiSystems: APoley ADalysls" (1992) 86 AJIL 310 at 330.
602 1. BrOWlllle, Prblclples of PubBc IDtematloD&l Law, 4th eeL (New York: OXford IJDIverstty Press, 1990) al 32·33.
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part of the law of the land.603

It should be Doted that UDder IntemaUonailaw, It bas long been estabUshed that a party ma, Dot

In.oke the provisions of Its Intemallaw as a JuSUtleaUon for fallure tG perform a treatJ.604 !ben

bas been consistent Jurisprudence by tbe Permanent Court of InternaUonai Justice ud the

IntemaUonai Court of JusUce 00 tbls matter.60S Tbis prohlblUoo of InvoldDg Internallaw also

enenlls tG wben a provision of a eonsUtoUon 18 reRed. For eumple, ln the PoUsb NaUooals ln

DauzIg case, the Permanent Court of International JusUce made the foUowIng observaUon:

It sIIouId, however, be obsened tbaL.a Stale CUDot adduce as apiDSt another S1ate its
OWD CoosUtuUon with a view to eva_ ObUpUODS IDcumbent Dpon it onder bltel'lUltlonal
Iaw or treades ID foree.606

Tberefore, there ts a geoeral duty 00 the parts of nadons to brlag Its Intemallaw IBto cODformity

wltb Its obUgations UDder Intemadonallaw.601 Bowever, fallure to brlDg' about eODfonnlty wIU Dot

arise ta a breach of IntemaUonailaw, but oBly wben the state concemed faUs ta obsene tbem OD

603 Sea, generaUy, BrOWlllle, Ibid. al 32·34; J. Mlellel Anlgld, "Aspectos Teoncas de las Relaclo.s entre el 08recbo
IntemacloD8l J los Dereehos Intenos" (1997) 24 Curso de Dereeho IDtemacloaal 33; and J. Maria Ruda, "ReJadon
JerarqD1ea eutre los OrdelUUDientos Juridlcos Intemadonal e Interno. Reeumen de los Problemas Teodeos" ID JlaIIIa.
MoDtaldo, ell, supra note 255 al 115.
604 See, VleDDa ConvenUoD on the Law of Treades (l969t oDIIDe= MulUlateral ProJeet of lbe fteteher Scbool of Law "
Dtplomacy < bttp:/Jwww.tutts.eduldepartments/DetcllerfJDDlUltextsIBB538.txt> (date accessed: 15 November 1999)
arts. zr, 46. For a discussion of the European experlence and problems tbat arose ID coDfllets wlth tbe eoDStlbltloDS of
tbetr meBlber states and commUDity Iaw, see T. de Be1T8llg'er, ConsUtuUODS NadoDales et COastruCUOD
CollUllllD8Utalre (paris: Ubralde Générale de Droit et de JurtspmdeDe8, 1995). Moreover, It should be noted tIIat
reg10Dally in tbe Amerlcas, there eIIsted the Inter·~ncan ConvenUon OD Treades adopted ID Davan&, Cuba in 192&
wbereby uder &rUcies 18, 11 & 12 of tbat conveDUoD estabUsbed the prtmaC)' of Internatlonallaw over naUonallaw,
lDebullnr: tbat of a State's ConsUtuUOD, see J. Mlellel ArrIgbl, supra note 603 al 36-37.
605 BrownIIe. supra note 802 al 35·36.
606 (l93t~ P.C.LJ., Ser. AIB, DO.4-l p. 24 as quoled ID L. McNaIr, Tbe Law of Treattes (New York: Osford UnIversity Press,
1961) al GO. A1s0 see, G. ScbWaneDberrer, international Law yoLl (Londou: Stevens & Sons, 1957) al 69-70 wIIere Ile
states Ws prlnclple as elalJoratedad developed br the International Coun of Justice:
(1) AStatels estopped trom plea_ belofe the Court tIlat tbe DOIl-faUlDmeDt of lu lDtemaUoDal olilleaUou or the vlolaUon of aD
biteraaUoDal treat ls due ta lu eoasUtuUoD. Of to aeu or omissioD ail the part of the lecislaUve. Judlelal ud admlDlstraUve cqlUll
or aay sslf~ova1IIDItbodywer lu eoldro1
(2) MUDIeipal la. carmot prevaU OVIf e1ther over the oblipUou of aState uder lDtemaUoaal customary la., lDellldlllr the
mlaIm1llll staDdards of IDtenaUolUllla•• or OVIf lta oilipUoDi UIld.. lDtenaUolUII treaty la••
(3) AState lIbleh bas eOlltraeted lDtemaUoaal obueaUoas ls 1I0ud to make ID lu muldpal la. sueh alteratloll .s ilia)' Ile
DBCSSSary to elll1lf8 ths falftDmellt of lullltemaUoDal oblleaUoDS.
(4) AvlolaUoll of lDtematioDalIa. d081 Dot eeue to Ile so because a Slats appUes the same meU1ll'e ta Ils on AbJBCts.
(6) The evaslve form of a meanre wer lIlIIIIleipallaw Il lrrelevaDt If, ID faet. lt amoUDu to a vlolaUon or IlOltfll.lllllm.t of aD
bitemaUoll&1 oblleaUoa.
(6) Ameasure of a IIIIIIIldpal ellaraeter .blcb elldaDC"s traty rtrhta of oaher Statesls a vloladoD of ulDteruUoul oblpdoL
607 BrownIIe, supra Dote 602 al 36.
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a specUle occaslon.6os Moreover, onder Intematlonal law, the fallure to compl, due ta a

consUtudonai Dmlt ma, be valld If the otber p9ItJ ls aware of tbIs IImltadon and the "lrregularlty

Is manlfest"609 Tbls was codlfted ln the VleDDa Convendon on the Law of TreaUes,810 article 46:

1. AState may Dot lnvoke tbe tact tIIat Its cousent to be boud bJ a ttealY lias Hen
expressed ID violation of a provision of Its IDteruallaw reprdlaf competence tG conclude
treades as lDvalldadDg' Ils co.eat 1IIIIess tbal violadon wu llUllllfest and concened a
mie ofIls IDtemai Jaw of fuDdameDtallmportance.
2. Avloladon Is lD8Idfest If It muid Ile obJecdvely eYideDt to aDJ State coDdacdDg luelf ID
the matter ID accordance ..th normal praetlce ID good t81th.

ft Is for tbIs reason tbat ln the NAFT!, a provision was placed ta eosure tbat compUance Is Dlet

from aIIlevels of the Canadlan govemment due ta the problem of the division of powers UDder the

Caoadlan ConsUtutlon.611

In terms of blndIDg resoloUons of international organlzaUons onder InternaUonai law, the

question ralsed ln tbls regard by Professor Confortlls the foUowIDg:

[I]f a treaty requtres some conference or IDternadonal body to adopt bbullng resolutloDS,
and If the treaty bas acqulred formai valdity, are treaty·based resoludoDS dlreetJy
eDtorceable by do_SUC leral Operators?612

608 Ibid.
609 Ibid. al 611.
610 Tbls conveDdOD Is coDS1dered to bave codlfled customary IDtemaUooallaw. See BrcnnDe, Ibid. at 604
611 Tbls Is ArtIcle 105 wereby It states:
The ParUes sball eDSUfe tbat aD Decessary meames are taken ln arder to ctve effect to the provIsIons of tbIs 10eement lneladIDC
thelr observance. except as otherwfse provlded ln tb1s AcreemeDt. br state. provincial and loeal roveramentl.
See B. Appleton, Navtgattnr; NAFl'! (Scarborour;b, Ontario: Carswell, 1994) at 16-17. Tbls provision wu added nen
tbougb DO supranattooal ObUpUODS are created ID lbe NAFl'A. UDder the proposed IDsUtutlonal and lepl framework
of tbls thests, furtber coDSdt1lUoD8.l cballelll'es wUl adse ID tbree broad areas: separaUoD of powers, federallsm aDd
dae process reC(UlremeDts. TIIe Dm point wolYes bow tbe distrtlmUOD or powen Is delbMd between the sapraudoaal
orpatzadon and the branches or tbe rederal Slale. Tbe secoDd point deals ..th tbe possible alteradon ID tbe division
of powen "dl the deleptioD of powen to tbe supruatlonal eDdtJ and tIBIs lII8.J make streDC1b8D 0118 of die
bruches or IOvemmeDt over the otben or dIIute lIIe power of tbe JudiclUJ. Tbe tldrd pobâ Is coDeemed wlth the
enent lIIe delepUoD of soverelgo competeDces alters the distrtbaUon of powen betw8eD the federalto. and die
constituent states, P. Taupey, "The New IDternadoaaDsm: TIIe Cession of Soverelp Competences to SUpraaatloDal
OrpafzatlODS and CoDsdtoUonal CbaDg'e ID die Ualted States and GenD8llJ" (1996) 21 Yale J. IDfl L. 395 al 413.. Ns
problem does Dot ollly apply to Caaada, but also olller federal states ID the Hemisphere ncb as !l'reDUla, Mellco,
Venezuela and BrazU, J.R. Vaossl, "El Derec:bo IDternadooal eD las CoDSdtuc:lones Americanas: El Probl..
CollSUtudonal de la IIIle(raCIOD" (1985) 12 Corso de Dereebo IDtenadonall11 al 119•
612 B. CoDtortl, IDtemadonal Law and the Role of DomeSUc LepI SystelDS (Norwell, MassacllDseus: Klnl8r Academie.
1993)at:M
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LeavlDg the experience of the European CommUDIUes asldet Professor Conlord comes ta the

conclusion that the Intemal pracUce of States orters a negaUve respoose ta tbIs question. Most

countrles take the positiOD that blndlng resolutlons are only bave domestlc effeet If It has be8D

Incorporated by a legislaUve aet or adopted by the execoUve upon delegaUoD by the leglslature.813

ThIs reqDlrement undermlnes the understandlng of Intemational law ln that If a treaty has

already acqulred formal valldlty and confers Dpon an InsUtudon the power ta make blDdIng

deelsioDs, the force of those declsloDS tlow dlrectly from the treaty's OWD blndIDg cbaracter.814

NeveRbeless, it appears the trend Is ta deny them a self-exeeutlDg cbaraeter.615

LaUD America bas for Jears eonsidered tbls problem of the effeet reglonal norms bave OD tbe thelr

damesUc legal orders.616 ODe commeDtator bas asserted that the naUonal courts of LaUD America

bave been very receptive ta Integration treaUes and the Dorms tbat are Issued tram them and that

there bas not been a Deed ta 8IDend thelr constitutions ln tbls regard.611 Bowever, tbere Is still the

problem that Dorms may conmetwlth provisions of a constitoUoD.618

In tbls section, the problems !bat may arise consUtuUonally will be looked ln the United States,

Canada, CbOe, ArgenUna, and Colombla It w1Il be seeD bow receptive these States are tu the

Incorporation of regional norms and thelr placement ln the bierarcbJ of thelr laws.619 It wiU look

613 Ibid. at 35.
614 Ibid. at 36
615 Ibid. at 34-
GI6 See, e.g., IDter·Amedcaa IDstltute of IDtemattooal Ler;al Studles, RoUDdtable oa die lDter;rattoa of LaUD "-dca
and the QueSUoa of CoosUtudooallly (WasldDgton: IDter-Amerlean IDSUtute of IDteruatloDal LepI Studles, 1968~ G.
MardJl.Marcb.eslDt, "La SUprauacioDalldad ea la IDtepadôa LadDoamericana" (1988-A) La Ley 929; and A. Bl'81Il8r·
Carias, supra Dote 51S.
Gl1 "Los Presupuestos Juridlcos," supra Dote 526 al 22. The Courts la Europe bave also beea ~1IIaI ID the
IDterraUoD process of die Baropeu CommUDily, see B. Scbermers, "COIDDl8Dt oa Weller's The TruslormatlOD of
Europe" (1991) 100 Yale L.J. 2525 at 2528.
618 ODe muner to pt arouad tbls Is to foUow tbe European eu.mple ad bave a fDtare FTAl Court to be boud to
proteet die IDdlYlduaI fUDdameDtal rlpts as a mauer 01 a geDerai prIDeiple tbat forms tIIe 1IIIWdueD part of tbe
regloDallaw. ID tlds way, tbe IDtegradOD process must respect the collSUtutloaal tradldODS commOD to the ID8mber
States, SteID, supra Dote 593 al 14-16.
619 la LaUD Amertcu coDSdtuUoDS, as a pDerai raie, ail treaUes requin the approval of tIle leg1s1adve aasembly
before tbe radJlcadoa of the PresideDt. Tbe procethue, bowever, varies fiom cOUlltrf to CD1IIIUJ. T1IIs dI,erpDœIIll&J
arise. Tbe more modem coDSUtaUons are Dot as stdet ID tbIs regard as some treatles .,be cOlICluded.dI. the
IDteneDdoa of die leg1s1aUv8 assembly. Bowevert radllcadoa Is of tbe utmost Importuee ID order to euare tIIIl a
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at the possible conftlets tbat may arise between tbelr constitutions and the approval of the

transference of authorlty ta a supranational organ. ID otber words the question ta ask ls wIletber

the consUtutioDS "provlde for pardclpatlon ln IntemaUonai organizatioDS eodowed wltb powen

wblch presuppose restrletlons on the soverldpty of member States."620 ln tbls conteIt, the status

of treaUes wlU be looked at ln the Intemal order as weU as any restrictions tbat bave been

lnterpreted as to apply ta veaUes wlth the consUtutlons of the respective States, pardcularly If

tbere Is a conmel

1. The Unlted States

Uoder the Constitution of the Unlted States, there are essenUally two categories of international

agreements, self-execuUng and non self-execDt1Dg. Aself·exeeuUng agreement Is one ln wblch It

states or ImpUes tbat It will beeome operaUve dlrectly and Immedlately IIpon ratlneatlon.621 Tbese

agreements enter US domestle law when they come Into effect Tbe U.S. courts bave artIcDlated the

test of self-executlon ln a varlet)' ofways. In People of Salpan v. United States Dept of Interlor, the

Court ofAppeals for the Nlnth Circuit sald:

The exteDt ta wblcb an IDtenatioaal agreement establlsbes atnrmaUve and Judldal
eDforceable obUpUons wlthout ImplemellUDg leg1sJaU08 must be determlDed ID eael1 r.ase
by referene8 to lD8IIY contatual faetors: the purposes of tbe treal)' and the obJeet1ves of Its
creators, the existence of dOlDesUc proœllures and IDsUtutiODS .ppropdate for dlreet
implementation, tbe avaDaltlUty and feasiblllty of alternative eDforeemeDt metbods, and
the Immediate and IOD(·raII(e sodal consequences of self- or nOD-self.exeCUUolL622

State bas not eDtered loto an agreemeDt that vlolates thelr coDStltudons. Thus compDa'.1r.e wlth coDSUtDUoaal
req1dremeDts Is seen as coDdldon of IDtemadoDai vaudlty for LatIn Amerl~ K. Rolloway, '''odem Trends ID Treaty
Law (Londou: Stevens & Sons, 1961) at 222·223 and B. de Vries, Cases and Materlals 00 iiie Law of the Amedeas: AD
OutlfDe of LadD America Law and Sodety (New forle Parker Sebool of Foreign and Comparative Law, Colambla
UDiverslty, 1972) at 214. Apuerai pattern elDerps wbereby for a treal)' to be biDdID&' on tbe oadoDal courts, a four
step process ls toUowed: (1) De(OdadODS; (2) radlleatloo by tbe proper eoDSdtuUonai body (wIIIcb, as beeD ..uaoaed,
Is paerally the legisJadve body); (3) excllaDp of raUIleatlons; and (4) proDIIpUoD or pubUcadoD, E. Dlldro, "Treatles
as Law ID Radonal Courts: LadD America" (195G) 16 Louis. L. R. 734 al 735-741.
620 A. Cassese, "Modem CODSdtudODS 8Dd latenwloll81 Law" (1œ5) 192 Rec. des Cours. 331 al 413.
621 ft. Rudee, "Tbe Lep) Statns of GATT ID tbe DOlDesUc Law of the UDited States" ln M. BUf, F. Jacobs" E.
Peterslll8llD, eds., The European ColllmDldty and GATT (Deventer, The NetberlaDds: IbnIer Law ud Taudoo, 1986) Il
188.
622 505 F.2d 90 (9th CIr. (974) as quoted ID F. Abbott, "RegtoaallDtegraUon MecbaDlSIDS ln the Law of the UDlted Stalelt
StarUngOnr" (1993) I1n4 J. Global LeI'. Stad. 155 at 160.18aaother case, Frolova v. D.S.8.R., 761 F.2d 370 ([dl CIr. 1985),
the Court of Appeals for the Seventll CIrcuit Usted six faetors: (1) the Janguare and pupose of the qree... as a
Role; (2) the clmuDstaDces surroundlD(lts eleCUUoo; (3) the natuI8 of tbe obUptions Imposed bJ tile qreeme.-; (4)
the avàdalJWty and feaslldllty of altemadve eDtorcelll8nt lDecbaDlsms; (5) the ImpUcadoDS of permltUDr a pd'"
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A DOD-self-execuUng agreement Is one 10 wblcb some separate act of domeSUc law-lDaIdng Is

needed to make It operaUve.623 These agreements do Dot become part of the US dOlDesde la. DUI

domestlc law maklng procedure creates domeslc law that parallels tbe Ioteraadonal

ag'reemeDt624

ln tenDS If tbls legal order permlts accession luto a free trade agreement wltb supruaUoDai

autborlty, the Constltudon of the United States makes no express reference tu IatemaUoDal

organizadoDs or transfers of competences to them. However, there seems to be agreement tbat

slDce the US CODsltuaOD permits tbe President tu make and eoter luto treaUes, tbIs ImpDes that

the United States may conclude treades tbat entall the transfer of some soverelgn competences ta

them.82S

Tbat belng sald, desplte the express terms of the Constltu1lons staUog that treades are the

"supreme Law of the Land,"626 the Constltutlon takes precedence over a treaty.627 ThIs was

aftlrmed ln the case of Reid v. Coven wbere the Supreme Court estabDsbed the fondamental

proposition tbat a treaty may not be used tu deprlve a US citizen of a r1gbt protected by the

ConSUtudon.628 This became an Issue durlng the oegoUadons ofthe NAFTA ln tems of the Cbapter

19 dispute seUlement system on anU-dumplng and countenaUlDg duUes. Tbe obJeedoD was ln

tenos tbat It was ODcooSUtuUonai to subJect US admlnlstraUve areDcles ln anU-dumplng and

countenalllDg duUes lnvolvIDg US cltizens solely tu revlew by arbltrators wbo were Dot federal

rlr;Ilt of aetloD; and (6) tbe capaclty of tbe Judlctary to nsolve the dispute, J_ JacksoD, "1JD1ted States" ID F. Jacolts &; S.
R.oberts, The Street otTreades lnDo.sUc Law(LoDdon: S1Ieet "Maxwell, 1987) al 153-
623 Rodee, supra Dote 621 at 188.
62411t1d.
625 F. DltoU, "The MaastrIcht JudgmeDt, the Democracy PrlDctple, ad US Participation ln Westem Bemlspllertc
(ntepadOD" (1995) Ger. Y.B.IDfl L. 137 al 147 [llerelDafter Maastrlcllt Judg'mellt~
628 UDited States CoDSdtudoD, oDllœ: OfDcIaI Slte·Bouse of R.epnselllaUves
< bUp:/lInnr.house.&,ovlCoDSUtoUoDlCoDSUtudoo.bJD1> (date aceessed: 15 Novemlter 1999) art. VI, cL 2-
627 see S. RJeseDfeld & F. AltboU, "The Scope of U.8. seDate CoDlrol over die VODclasloD and OperdOD of Treilles" ID S.
RfeseDfeld &F. AbboU, eU., ParllalDeatary PardclpaUOD ID tbB lIaIdDr aad OperaliOD of TreaUes: A Comparative
Stad)'(Norwell, Massacbus8US: KJawer Academlct UlM) al 2'"-
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jDdges.629 ThIs limitation bas pnfoond ImpUcaUons for a reglonal free trade agreement. Tben

may be obJecUons that the supranadonal bodies that couId Issue blndIDg reguladoDS and Issue

declslons blndlng on the member States are DDconsdtoUonailf tbere Is a pereeptioD that ft will

InfrlDge on a clUzeu's rlgbts.630

As weU, self·executlng Intemadonal agreements and federal statutss are of equal statIIS. As a

cODSequence If tbere Is an lDconslstency between a treaty and a statute, It wlU be the laUir ln tIIIle

that w1U prevan (the Lex Posterlor Prlnclple).631 In terms of IssulDg reglonal nonos, even If It

becomes self·execuUng ln the domestlc law of the United States, there Is ways the posslbWty

that the Congress couId pass laws that woDld contravene these norms. This Is wbat bappened ln

the case ofDlggs v. Scbultz.632 Tbe United Nadons bad Imposed sancUons Dpon the govemment of

then Southero Rhodesla, bDt the US Congress passed legislaUon ln order to eontravene the UN

resoluUon. Tbe federal courts beld tbat the later domestic statute, ratber than the earDer

lotemadonal obUgaUon from the UN Cbarter, would pnvaU.833

Moreover, there are problems ln the manner ln whlcb the US bas tradlUonally Implemented trade

agreements. In the Canada US Free Trade Agreement and the NAFl'A, the lmplemendDg leglslaUon

provlded that tbose agreements dld DOt create prlvate rlgbts trom whleb a citizen could ask ta be

enforced ln the domeSUc courts. In effect, these agreements are Dot self·executing. Dy treaUng

trade agreements lIke tbls, It sets an elample for the reglon by eroding trade agreements tbroDgb

628 Maastricht JodgmeDt, supra Dote 625 at 152
629 (bid. 81149.
630 See the dlscussioD of the problems that may arise iD Maastrlcbt JudgJœDt, supra Dote 625 81155·160. AIso see D.
Metropoulos, uCoDSdtoUoaal DtmeDSioDS of tbe North Amencan Flee Trade AIne-dt" (1994) ri COnMn IDt'l L. J. 141;
J. Seldor, uTIle CoDSdtoUoDallty ofMAFl'!'s Dispute ReSOIoUOD Process" (l9M) 9n J. (Dtl L. 209; and E. BOJer, IlArtIcle
ID, the FontpRelations Power, and the BblaUonal Panel System of NmA" (1996) 131Dt'1Tu.Bus. L&1lIJ8r lOI.
631 J. Jackson, "OS CoDStltuUooal Law PrlDctples and Foretp Trade Law and Polcy" hl BIlfI5 PetersmaDII. eds., supra
Dote 18 at 79.
632 470 F.2d 461 (D.C. car. UJ12).
633 F. MOnfSOD & R. Rudee, UJudldal ProteCUOD or IDdlvidual Rapts uder the Foretp Trade Laws of the UDlted
States" iD BUf & PeterslllaDD, eds., supra Dote 18 at 101.
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Inconsistent national roIes.634

AddlUonal1y, one cannot discount the tradldonal bostUlty ta supranaUonai bodies bJ the UDlted

States.635 Consistent Senate bostlDty to US adberence to bDlDan rlgbts treaties bas focused OD the

potenUai subrogadon of US constltuUonai prlnclples. It bas wltbdrawn from the compulsory

Jurlsdletlon of the ICJ. In the IDterbandel case,636 US bostlDty towards IatemadoDai adjudication

was traced back ta the 1890s. Obvlously, It will be very dlMeuIt ta Implement those bodies for

reglonallntegradon unless there Is a change ln perspective by the United StateS.637

U.Canada

Due to the separatioD of powers betweeD the federal governmeDt and the provinces under the

Constitution of Canada,638 the cODstltuUODality of aceediDg to an latematlonal organlzadoD go

beyond the tradiUonai problems of the supremaey of the ConsUtution. Tbe autborlty bJ the federal

government to make treaUes Is found UDder the Letters Patent CoDStltutlDg tbe Outles of the

Governor-General of Canada Issued ID 1947.639 Tbls provlded tbat the Royal PrerogaUve powers of

the Gueen ID Great Brltaln to enter Into treades and radfy them were a be delegated ta the

Goveraor-General of Canada, wbo woBld exerclse the powers opon the advlce of the Canadlan

Government. Promlnent among the prerogaUve powers are those ln the field of forelgn affaln,

634 Lawand Poucy 01 RepooallDterratloD, supra Dote 17 at 116.
635 Abbott, supra. Dote 503 al 931·32. 0118 commeDtator bas stroDg'1y argued apjDSt die 'mie of la" ID IDtemadonal
trade disputes. Ove reasoDS are pvea: (1) Impracdcal g1ven the tradlUoD81 boSUUty to auy supraaadonai authollty; (2)
Its pbUosopldcal UDderplDDlDg's does not reconCUe wlth Amencan poUUcal tradlUoD; (3) Il overemphastzes ecoDoDlie
over poUUcal values; (4) It CaDDOt be appUcable to agreements tbat are IDteDUoDally vague or paeral; and (5) Dot clear
tbat the 'mie of Iaw' would sene to promote aD open tra._ system, TrImItIe, supra Dote 584 al 1026-1031.
636111terbaDdei Case (Swl1Zerlalld v. UoIted States~ (1959)ICJ lep. 6.
637 Dewever, thls Is Dot to say tbat the couns would be bosdle to bavlDr lDtemaUoD&1 courts bave competellCl aud
mie on subjeet matters oder tbelr competeDce. ID the case 01 Mltsublsbl Moton Corp. v. Soler Cbrysler·PIymoatb, lne.
the DDited Stales SUpreme Coon stated:
Tbe upusloa of America b1lllDesi and IDdul1ry will bardlv be eDcolll'qed If. aohrl1hltaDdlJllr loleam coDtracta. wellllllt oa •
parocblal coacept tbat an dls...1es must be resolved oder our "w. IDd ID our cour1L.We C&IIIlot bave trade 8IId COmmIRI ID
world markets &ad 1n111'U1l0Dalwaten fJXclllslveJy oa our tInlI, ~overaedbr Olll laWI. aad rllolved ID our courts.
473 D.S. 614 (1985) as dlnetly quoted ID Y. KIm, "TIIe Be&1DDlDr 01 the Rule of Law ID tbe IDtematloaal Trade srstem
Desptte D.S. èollSUtutlooal CollSU'alDts" (1996) 17 Mlcb. J.IDt'l L. 967 al 982.
638 CoDSdtuUon Act, 1867 ss. 91 &92.
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iDcludIDg:

[T]be power to do ail aets of aD IDtenadoaal cbaracter, sam as die deCIaraUOD ofWU' ad
oeutraUty, die conclusion of peace, the lII8IdDr or nnoun_ of treatles, aDd die
estabUsbmeDt or termlDadoD of dlplomadc reladoDS.640

Support for the treaty maIdDg powers of the federal govemment Is a1so found ln the most

Important case regardlng veal)' la. In Canada, lbe Labour ConvenUons case.641 Lord AtIdn

approved tbe foUowlng statement made by Cblef JusUce Duff at tbe Supreme Court of Canada level

of tbis declslon:

As reprds ail sum 1Dtemadoaal arrangemelltS, It Is DecesSUJ cousequence of die
respecttve posiUons of the DomlDlon Execudve and the ProvlDclai Exeeutlves tbat tId8
au1Ilortty (to ellter lDto lDternaUonal apeemeats) nsldes ID the ParllaJDeDt of CaD&dL ne
LleuteDaDt·Govemors represeDt the CrOWll for certabl purposes. But, ID DO respect does tbe
LleuteDaDt·Govemor of a Province npresent the Crown ID respect of relations wlth fomp
Governmeots. Tbe Canatlliul ElecuUve, apID, coDSUtuUoD8lJy acts UDder respoDSibilty to
the ParDameDt of Canada and It Is tbat ParDameDt alone wldcb cu constltu1loDa1lJ
coDtrol (ts cODduet of extemal atfalls.642

Tberef"~e, the treaty maIdDg powers reslde ln the federal executlve and tbey are aUowed to enter

lnto and raUfy treaUes on bebalf of Canada, Including ones that requlre a transfer of autborlty tG

a supranational body. Tbe problem that arises Is ln the force of treaUes once tbey are raUlled.

RaUfteaUon of a treaty does not make It effeeuve ln Canadlan law unless It Is Implemented. ThIs

was pronouneed ln the Labour Conventions case \Ybere Lord AtJdn stated:

It will be esseDdal to keep ID mlnd the dfsUnCUon betweeD (1) formadollt (2) the
performance, of the obDgadons coOSUtuted by the treaty, uslDr tbat word as comprlslDr
aoy agreemeDt between two or more soverelgn States. WltbIn the BrtUsh Empire dlere ls a
weU·estabUsbed rule tbat the lIIaIdnr of a treaty ls an execoUve aet. wIdIe the
performance of (ts obUpUoD, If they eDtall alteradOD of the ellSCllr domesUc la""
requlres lel'lslatlve aCUon. UDIlIœ some other coutrles. the sUpaladoDS of a trel!J duIy
ratlfted do Dot wltblD tbe Empire, by Vlrtue of tIIe treat)' alone, bave the force of IaW.643

639 Reproduced ID RoS.C. (lœ5), App. D, no. 31.
640 RoM. DawsoD, The Govemment of Canada (4th ed.. 1963) al 158, quoted rrom A.E. GotHeb, CaoadIaD TreatJ·MaJdDr
(Toronto: OUU8rwortbs, 1968) 114-
641 Attomey.General for Canada v. Attomey·Generai for Ontario, (1937] 1 D.L.R. 673 (p.C.) Il 682 (JIenlDafter Labour
ConveDdoDS~

642 Atlomey·Geoerai for Canada v. Attomey·GeDeral for Ontario, (1936) S.C.ft. 461 at 488.
643 Labour ConvendoDS, supra DOte 125 al 678.
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Tberefore, a ratlfted treaty that purports to alter eDstlDg domestie law requlres ImplementIDg

leglsladon ln order for It to bave foree and effect ln domestie law. Lord AtIdD was a1so eoneemed

about the effeets the treaty would bave on the division of powers onder the BrlUsb Nortb Amedea

Act:

For the puposes of ss.91 and 92, 1~ the CUstrlbuUOD of lepsladve powen betweeD tbe
DOmllllOD aad the Provlllces, tbere Is DO sam tbID&" as treaty lee1slaUOD as SDCb. Tbe
dlstrlbuUOD Is based OD classes of sabJe. and as a trelly deals .th a partleular class
of subJeets so wU1 tbe Iegtslatlve power of performlll( ft to be aseertalœd. No ODe cu
doabt tbat tbIs distribution fs ODe of the most esselltlal coDdfUoDS, probaIJlJ the most
esseDUaI cODdlUo&, ln the inter-provincial compact ta Wldcb the BdUsb Nortb Amedr.a Aet
glves efreet_lt would be remarkable tbat wbIIe the DolllbdoD could Dot bdtlate legisladoD
however deslrable wldcb alfeaed civil drills ID the Provlllces, Jet Its Gavemment Dot
respoDSIble to the ProVInces Dar coDtroUed IIJ provlllclal ParUameDts Deed ollly seree wlth
forefp coutry to eBaet sucb legtsladon: and Its ParBameDt would be fonllth dotbed_th
autbortty to affect provincial rlpts to the ru.n ment of SDcb aeree_Dt. Som a result
would appear to undermlDe the coDSUtoUoDal safepards of provincial autOD0Ill1.644

Not oDly does a ratlfled treaty ln Canada bave no force due to a "wen~establlsbed mie ln the

Brltlsb Empire," but also our Constitution problblts the federal government to blnd and cbaoge

provlnclallaw. Tbe division of powers between federal and provincial govemments Is unaffected

br the fact tbat the Royal Prerogative ta cooclude treaUes Is exerclsed excluslvel, ln the Dame of

the Crown ln the rlgbt of Canada, I.e., by the federal govemmeol Tberefore wben a treaty Is

raUfted b)' the federal executlve, domestlc leglslatloo, elther federall)' or provlnclall)', or both, ls

needed for Its implementation ln order for It to bave force and effect ln Canada.645 It ls assumed

tbat ln tbe implementation of declslons by lntematlonal organizaUoDs, they are subJect to the

644 ibid. at G81-a2.
645 B. Mawbbmey, "Canadlao Praetlce ID IDtemadoDal Law: At the DepanDleDt of Exteraal Affa1rs, 1991~1992" (1992) 32
Can. Y.B. IDt'I L 363. Note tbat ail treades do Dot need to be bDple_Dted to be bln_. The CrOWll cu enforee a tr8atJ
wltbout ler;lslaUoD so lour as tbe aetloDS requtred le wltbID Its preropdve powers aad do Dot cbaDp iDlemallaw.
SUpport for tlds cODteDUOD Is food ln the case of FraDcls v. The QaeeD (1956), 3 D.LR. (211) 641 (S.C.C.) al 647 wIlere
Jadre RaDd states:
sPea1dllc lt8DeraDy, provilloDl tbat rtve reeoplUoli to lnddellts of soverelpty or deal wlth matten III exel1lllvelJ soverlllp
aspeets. do Dot requlre lecillaUve coDllrmaUGa. For 1XalDP1e. tIIe reeopiUoll of lndepeDdeaee. the estailDJluIlellt of boaadarla
aDd. ID a traty of peace, the tra.fer of !Ioverelpty over proPertJ, are dHmed exeeated ud dle tnaty beeoDl. the lIllIIIbDeat
evldenees of tIIe poDUeal or proprletary UUe.
See &Iso R. St. J. MacDonald. "lDtemadonal Treaty Law and DOlDelUc Law of Cuada" (1975) 2 DaL L. J. 30'1 al 313.
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same roles as treaty Implementation.646 Bowever, tbls ls Dot ta say tbat tbIs ls impossible oder

the conSUtuUonal frameworIL Regulations bavlDg tbe force of la.' bave been enaeted tG

Implement declslons of Intematlonal organizatioDs and treatles eontemplated wltbIn an

lmplemented statute bave been glven the force of law once the treaty bas become blDdlDg on

Canada.647 As weU, CanacUan courts bave assumed, as a roIe of statutOI"J interpretation, that tbe

leglslature does Dot intend tG vlolate Internatlonallaw and bave conslstendy stated tbat ID absent

of a clear intention expressed by a statute, they wlII iDterpret domesUc la_s ID a maaner

compatible \Vith Canada's international obUgations.64S It Is a1so beUeved that mach ln the same

conten, the provlnclalleglslatures may not leglslate ln violation of IntemaUonallaw.649 Bowever,

tbls does not change the situation that uldmately, the consequences for Canada Is that a1tbough

an DDimplemented treaty will bave no force and effect domestleaUy, iDtemationaUy tts

ratlflcadon will blnd and create obUgations for wb1cb Canada wlU be respoDSlble. Moreover, If a

statute Is enacted that expressly conftlcts an earUer ODe that Implements a treaty, aecordlng to

statutOl"J interpretation, It wIU be that latter one tbat wlII pnvall. AIl the same, It Is be8eved that

the Canadian courts w1U glve great _elgbt ta the ten of treades and considerable lengtlls wlU be

taken that they be glven effect ln Canada.550

Overall, the result of tbe ConstltutionallImItations on the federal govemment Is the creation of a

very decentrallzed federal system.551 Federal JurisdlctlOD over International trade Is not easy ta

deflne as It mlgbt be \Vith other market economles. Wbat Is cleu 18 that ParUament cau leglslate

646 J.Y. Morta, "Canada" ID E. Lauterpacbt & J. CalDer, eds., IDdlvlduai R1(bt8 and tbe Staœ ID Fonlp AffallS: AD
IDtemadooal Compendium(NewYork: Praeger PabUshers, 1917) 94 al 112.
647 A.L.C. de Mestral, "TIIe ImplemeDtadoD of Caaada's IDtel'llltlooal EcoDomie ObUpdODS" ID CoorenDeI OD
IDtemadooal Law, ProeeedlD(s of the CoutereDeI OD IDtemadoD8l Law: CrlUcal CboIees for Canada 1985-2000
(KIDptou. QueeD's Law Joumal, 1986)192 at ZOO [bereiDalter "lDtenadooal EeoDomie ObUpdODS"~ BOW8fer, tllen Is
aD absence of &DY eoDSisteDt poUey ID lbe bDplemeDtatloD of Canada's treaty ObUpdODS ud tbere Is DO adeqaate
metbod to ellSll1'8 tbat the ImplemeDtatloD of the lDtenaUooal ObUpUODS are made ID & tIlDe., fuldoB, Ibid al 201·
203.
648 "lDtemadooal EeoDomie ObUpdoDS", Ibid. at 196 udMou supra Dote 646 at llD.
649 G.V. La Forest, "May the ProviDees I.e&1s1ate ID VlOIadOD of IDtemadoUl LaW? Il (1961) 39 Cao. Bar ReY. 781180.
650 "lDtemadooal EeODollde ObUpUODS", supra Dote 647 al 196•
651 A.L.C. de Mestral, "CoDStltuUoDal Lawand Forelp Trade Law ID Caoada: Tbe Impact of tbe Cauda·œA Fne Trade
AgreemeDt" ID BOf & PetersmaDll, eds., supraDote 18, 443 al 450 [berelDafter "Forelp TraIte LawID Canada"~
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over tarlffs, quotas and otber cODditions of entry or elit of goocls, senlces, persons and capital,

wbUe the regulatlon of contraets remalns ln the bands of the provlnces.6S2 ThIs conmet could lIDdt

the incorporation of a reglonal norm ln the Cauadlan legal order. But, tbIs point lB rather DDSettled

becaDse there bas been no notable elamples of the suceessful invocation of eonsUtldlonai

freedoms ln Dtlgatlon Involvlng international trade law queSUoBS.653 It can trulJ be sald tbat the

prlnclples of Intematlonal eeonomfc law, and the ImpUcadoDS of eeonomfc integration, ba,e Dot

bad a slgnltleant Impact on Caoadlan consUtoUonallaw.6S4

w. CbIle

Tbe treatmeDt of international agreemeDts ln CbOe ls somewbat dlMcult beeause lts Constltu1lon

does Dot bave a provision tbat states the relatioDshlp of these agreements wlth Its Intemallaw.

Moreover, tbere Is DO provision on the cooperation wlth otber States of the nglon for e,entoal

integration. Pursuant tu the CODsUtutlon, Intematlonal treatles are negotlated bJ the President

but must be approved by the national congress before raUflcatlon.655 In order to eDaet the treaty,

the same steps are used as that of a reguIar statute, I.e. the treaty becomes enforceable after

promulgaUon and publlcatlon ln the Dlarlo Otlelal.656 AU these steps bave to be taken ln order for

a treaty tu bave the force of law ln CbDe. If DOt, then the treaty Is DOt enforceable ln the domesUe

652 Ibid. al 45CJ.451.
653 Ibid. al 453. The COnsUtuUOD of Canada, onder s. 91(2), does coDfer OD tbe federal (overament competeDce oyer "the
RegulatiOD of Trade and Commerce," CoDStllUUon Act, 1867 (U.K.~ 30 & 31 Vlet, c.3. ROIlI8ver, r;lyen the deceDtrallzecl
federal system and the cout's relDctance to dlsturb tbe division of powers ln tbe CoDStltutlOD, J1I1'IsdlcdoD oyer tIds
competence bas never beeD expaaslve, R. Scott FalrIeJ, "JurlsdlcdoD Over IldemadoDal Trade ID CIIIada: The
CollSUtuUonal Framework" ID M. Irish & E. Carrasco, TIle Legal Framework for Canada·UDlted Stales Trade (Toronto:
Camvell, 1987) 131 al 145. Ina lea_ rase on the matter, Cldzens Insurance Company v. ParsoDS (1881~ 7 A.C. 96 (p.C.~

tbree categories of subJeet matters were estabUshed wllerebJ It "woald IDclDde poUUcaI arranpmeats ID reprd to
trade requlrtng the sancUOD of Parlament, replatloD of trade ID matters of InterprovlDclal CODcern, and Il ID&J be
tbat Chey woUld IDclude (eDeral reguJaUOD of trade alfecUDr; the wbole DomlDloD," Parsons, Ibid. al 113. Howner, the
provision bas always beeD IDterpnted radier narrowly ID order to ma1DtaID die division of powen ID the CoDStltudoD,
see pneraDy Scott Fairley, Ibid.
654 "Foreign Trade Law ID Canada" supra note 651 al 455. Also see IJbrary of ParUame. lesearch Brandi, RAFlA:
ResolviDr CoDfllcts BenveeD Treal)' Provisions and DomeSUc Law (Backg'roDDd Paper) bJ D. Dupras {Ottawa: SapplJ "
Semces Canada, 1993}-
655 ConsUtucton de la Repûbltca de CblIe, 1980, onllDe: PolUcal Database of the Aaledeas
< bttp:/lwww.g'8orretowa.eda/pdbaiCoOSUtudoDSlCbUe/cldle91.btmI> (date accessed: 15 November 1999) art. 5~1~
656 UDited Nadons Leg1slaUve Series, Laws udPractlœs CODœndJlr the ConclusloD of Treades, UN Doc.STILEGISEIlBI3
(1952) al 36; A. Evans, "Treaty Practlce ID CbUe, ArreDtlDa, ud Mellco" (1958) 52 Proe. A.S.I.L. :112 al :lit and S.
Benadava, "Las Relaclones entre Denebo IDtemadonal J Derecbo Interao aDte los Trllnulales CbUenos" ID A. Leon
sœffeos, ed., Nuevos BIlfoques dei Derecbo IDternadoD8l (SuUar;o, Cblle: Editorial Juddlca cle CIIIIe, 1992) 9al 35; and



•

•

•

115

legal order.657 Tbus, a treaty may be raUtled, and thus blnd CblIe to MtlIl those obUgadoas foud

ln the treaty on the InternaUonai sphere, but It will bave no valldlty ln the domede tagal arder

untll It has been promulgated and pubUshed.658 Rowever, If they bave been taken, iben ID

individual may resort ta tbem before the national courts.6S9 Rowever, Dot all international

agreements entered Into by lbe executlve bave to be approved by the national congress. These are

agreements that are understood ta be "agreements ln slmpUfled fonn" those do Dot requlre

parUamentary approval or ratltlcatioD. Tbese are matters that lall under the executlle

competence and thus would bave DO eUeet or force of law ln the domestlc legal arder, as they

would Dot be an aet of congress.660 For example, administrative agreements, agreements

speclfylDg measures of execuUon, the Interpretation of prevlous convenUons and convenUons of

slmUar type would fall under tbls category.661 In essence, they are executlve agreements that deal

wlth admlnlstraUve or reguJatory matters.662

The Importance of these executlve agreements Is that It ls tbls metbod la wblch reglonal Donns

that bave emanated trom past latematlonal trade agreements bave been brougbt Into foree ln

ChUe. Tbe declsloDS of ecooomlc integration agreements bave &lways been Implemented br

execuUve authorlty, Bever by means of parUamentar)' approval.663 Thus, !bese executlve actions

HoUoway, supra note 619 al 2Z1. The ract tbat a treaty Is broug1lt berore Congress, however. does Dot r;uaraatee
automadc approvaJ. see Evans, Ibid. al 302.
657 See Cassese, supra note 620 al 3f11 wIIere he recltes a SUpreme Court of CblIe case tbat pronouneed tbat tbe 1JD1ted
NaUoDS CoveDaDt on Civil and PoDUcai Rlgbts of 1966 was lDappUcable ID Cblle desplte "ID&" prolllUlpted br tbe
President Slnee It was DOt pubUsbed ln the Dlmo Oncial, It lIad no effect. Also see BeDadavl, supra Dote 656 al 36-40
on otber sentenees by the courts of ChUe applylDg tbls same prindple.
658lt should &Iso be noted tbat ln tbe past, the date of pubUcaUon of a treatywas Dot necessartly the date of It comtnr
mto force, mess It bad beeD expressly stated, but six days after pubUeatloD, R. de Vdes &; J. Rodrtpez·Novis, The
Law of the Amertcas: AIllDtroducdon to tbe Legal Systems of the Amedcan Repablles (Dobbs Ferl'J, New York: Oceua
PubUcaI1oDS, 1965) at 111·178.
659 Benadava, supra Dote 656 al 35.
660 United Mallons Legtsladve Sedes. supra note 656 al 35 and Evans, supra note 656 al 303.
661 UDited Mallons Legtsladve Sedes, Ibid.
662 F. ValleJos de la Barra, "El Roi de los ParOamelltos en la OdeDtadon de las Relaclo.s lmemadoaales de los
Estados y en los Procedlmfelllos de Incorporadon de los Tratados al Orllen JuritUco IlIterao, con Bspeclal Aleadoa al
Caso dei Courreso Nadonal de CbUe" (1911) 24 CUrso de oeremo IDtemadoD81127 al 152·155••0rener.1D tbe put.
Importantly, international ecoDoDdc tleades eDjoyed a speciallegal poslUoa The Preside. of CIdIe, muler AIIIcJe Zof
Act No. 5142 of May 10, 1933 bad tbe power lo alter the rates of duty estabUsbed ln lbe Custom TarUr ID arder to
comply wtlb a treaty tbat bad SUII Dot beeu radlled If It wu ID lbe best lDterests of tIIe colllltrJ, UDited Nadoas
Legislative Sedes, supra Dote 656 8135 and Evans, supra note 656 al 303-
663 F. Orrep.VIcda. "CbUe" ID Lauterpacllt &; J. ColDer, supra Dote 646, 123 al 163-161.
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are of special Importance ID CbDean eonstltutlonal praetlce as they have been lDstnUDentai ID

exeeutlDg the declsloDS that bave emanated from the LAFTA and tAlA, but Blso ID the way CbUe

bas entered loto agreements of partial seope and the Andean Groop.664 Tbe foUowIDg OplldOD

lssued by tbe Offlce of the ComptroUer General on the legallty of enterIDg the Andeau Groop

tbroogb supreme decree rather than bavlDg the agreement approved by Coagress Is eDIIgbteDlDg

10 tbIs regard. Although It Is ln the context of the Andeau Group, the prIDelples eDDDclated are

essenUally the same ID acceptlng regioBal Dorms ID a wlder lDtegraUoD agreement:

lu regard to die decree of refereDce. Ws omce Is of tbe opiDloo tbat lt Is esseDdal to taIœ
lato aceo'" the legal Dature of the Moatevldeo Treaty. In etreet, Ws latematloaal
lDstmmeDt collSUtutes wbat Is caIIed a "traIté-cadre", tbat Is to say, a tr8at)' tbat oDlf sets
(eneral prtadples, cuates mecbaD1sms and estabUsbes orr;ans for tbe eucudon of the
purposes of die treaty, wldchwith theJr acdODS nu out the eDdre structure of tbe Treaty•
...
Thus, the Treaty of Moatevldeo COd Dot speU out tbe lDUDer of accolDpUsIdDr Ils purposes,
but granted powers to do so to Its orpas, wldch, ID esseDce, la accompUsIIIDr thelr p_rs
determlDed tbat the subrepooal apeements were a feaslble meus of 1Dtep'aUOD,
throug1l wldch tbeJ laCOeated and replaled tbIs so tbat the eooutes eate_lato sam
agreemeBts would come UDder the sptem of the Treaty of MODlevideo aad aecompllsb Ils
purposes. ID tIIIs forBl, leg1s1adve approval of tbe subregtoD81 JDterradOD apeemeDt
woDld Dot be necessary, fiom the dme that the provistoDS of tbe Treaty are belDg eueated
throug1l Implelll8DtadoD of the resoladons of the orpas estallUslled bJ Il. Those
resoludoDS were Issued wftIdD tIIe spheres of tbelr competence, clearly set fodb la tbat
Treaty.665

Aproblem arises ln the legal effeet these norms will bave 10 the ChUeao domestlc legal arder. The

CbDean government bas oftlclally stated tbat these agreements do Dot bave the force of law.666

Bowever, one Doted commeDtator bas stated that these executlve agreements bave the force of

law because they are earrylng out the provisions of a treaty tbat bas already been approved,

ratlfted, promulgated and pubUclzed The valldlty of these norms and foree of law that they carry

wltbIn the domestlc legal system flows from the valld enaetment of the treaty that provldes for the

emaoadon of reglonal Borms ta carry out Its obJecüve.667 If tbIs was Dot possible, then the

approval of a framework 1reaty, as thls thesls proposes the FTAA sbould be, wm Involve the

664 VaDeJos de laBarra, supra note 66Z at 154-
685 Truslated and dted ID Tbe ADdeaa Lepl Order, supra DOte 283 at 169-70.
686 Uldted Nadons LegtSladv8 Senes, supra note 656 al 35.
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adopdoD of a boUow treaty ID the CbIlean legal order.668 But, tb1s point does Dot appear to bave

beeD clarlfted and If the case ls that they do Dot bave effect, 1t woald serlously undermlDe the

unlform appUcadoD of the FTA! w1tb1n Cblle and bamper aDJ involvemeDt by the indlvldual to

brlng' aCUoDs forward ta the natioDal courts ta eDsure compUanee wltb tbe FTA! process.

If these Dorms do bave the force of law ln the Cbllean legal arder, a furtber problem that arises Is

the manoer in wb1cb the CblIean courts bave Interpnted treaUes in the p&st Altbougb they may

bave the force of law in ChIle, in order for an iDdlvlduaI to relJ aD the provlslODS, It wlU Deed to

acqulre self-execuUng statuS.669 !gain, It Is beDeved tbat slnce the Dorms tbat are Issued by

regioDal ecoDomlc integration treades are ta be dlrectly appDcable into the legal arder of the

member States, these norms wlll be consldered ta be self executlDg ln CblIe.670 Moreover, otbers

beUeve tbat the distinction between self-executlDg and nOD self-executIDg treades Is Dot

meanlDgfulin CblIean practiee glven thelr parUamentary experlence.671

But probably the most serlous obstacle ta CbDe's participation ln the proposed FTAA process 1s the

potendal CODmet between the treaty and norms wlth tbelr ConsUtoUon and subsequently enacted

leglsladon. Slnce treades take the same steps for It to be enaeted as tbat of a regular statute,

scbolars conslder that treaUes bave the same status as regular statutes or laws.672 Consequently,

667 F. Orr8p-VlcuiIa, "La IDcorporaclôn dei Ordenamiento Juridleo 8ubreg1onal al Denebo IDtemo: ADallsis de la
Practlca y Jurtsprudencla de CblIe" (1970) 7 Derecbo de la IDtegracton 4.2 at 47-48 &57 [lJerelDafter "IDcorporacl6a dei
OrdeDaDdeDto Juridleo" ~

668 ibid. at 48.
669 Benadava, supra note 656 at 42.
670 "lncorporacl6a dei OrdeDUdeDto Juridlco, Il supra Dote 667 at 58. Arurther polat to conslder Is the I118DD8r ln wldcb
treades bave tradUonally beeD IDterpreted UDder Cblleaa law. Uuer the Civil Code. treaUes are mbJeel to the caliOns
of IntepretaUODS estûllsbed for laws wldcb eDtalls a strict lDterprewiOD wbea It touches oa priVale rlCbts, bat a
more expaastve 0118 wheD It Is a mauer replaled by lDtematlonallaw, Evans, supra Dote 656 al 304-305. However, laa
1987 SUPI8D18 Court decisloD, IDstead of relJbJr Its COmpeteDce to maIœ an IDterpretadOD OD a treaty belore them, Il
relled aD the interpretation suppUed by the MbdstrJ of BDemai ReIadODS. Tbls brolœ the practlce wbel8bJ It wu the
Judla&!')' tbat had to determlDe the proper IDterpretaUOD of a treaty, Dot tbe semate. Bot, It Is belleved tIIaI; lDtare
declsioDS will Dot rely oa the exeeudve lor die blerpretadoa 01 a treat)', but ratber OD die IDterpndve provisions found
ID the Vlenu CODveDtloa OD lbe Law of Treades, Benadava, sapra Dote 656 al45-46.
671 Evans, supra Dote 656 al 304-
672 R. MedlDa & C. MedlBa·Qulroga, NomeDclature &Blerarcby: Basle LatIn Amerlcaa Lep! Souces (WasblD&'tOD, D.C.:
Llbrary of Coupess, 1979) at 23 and A. Golbert ~ Y. NaD, LatIn Amedcaa Laws aod IDsUtDUons (New York: Praepr,
1982) at 415.
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It bas tradiloDaIly beeD poslted tbat a latter statute tbat 1s IncODsisteDt wttb a prlor treaty

abrogates the treaty as to tbose matters ID conftlct.673 Modem practlce, bowever, proves tbat the

Cbllean courts bave conslsteDtI, IDterpreted that treaUes that bave the foree of law wlII pnvall

over statutss that bave been subsequently enaeted.674 A1tboagb tbIs bodes weU for the

lncorporatloD Into CbDeaD la. aD economlc IDtegraUoD treaty, the same prlnclple does Dot appl,

to execudve agreements. CbBeaD courts bave been conslsteDt ln affIrmIDg the valldlty of a later

statute over those of aD eIecaUve agreement.875 ThIs could present problelDS ln terms of aceepUnr:

reglonal norms ln that they will Dot bave supremaey ID the IDtemailegai arder beeause a latter

statute can easlly abrogate tbem. Moreover, laws of pubUc arder, laws deemed ta be essendal for

the soverelgnty of CbDe, cannot be abrogated b, a treaty. Tbls bas been cODslstenUy foU_ed ID

CbOean Jurlsprudence.876

Importantly, If!bere Is a coamet between the provisions of a treaty or the Dorms emanatIDg Irom

them, wblch bas been detsrmined ta bave mfedor status ln the fonn of eIeeuUve agreements, wItb

the CbOean ConstJtudon, then lt Is the ConstJtuUon that will prevall. Tbe supremacy of the

Constitution ls presumed aDd treades bave ta conform to Ilon Tbls bas been conslstently apbeld ID

CbOean courts that the Constitution Is the supreme law that prevalls over aDY domestlc law, even

those enaeted ta brlng ID effect aD IntemaUonai treaty.678 Moreover, slDce treades bave the same

status as statutes, aDd are enaeted ID the same way, the courts bave the power to Judlclally

review them for compUance wttb the ConsUtudon and declare tbem UDconstltuUoaallf contrary ta

673 Evus, supra Dote 656 at 304; de Ydes, supra Dote 619 al 227; and de Vries &; Rodltpez·Nov&s, supra Dote 6&8 al 186.
674 Benadava, supra Dote 656 at 53-58. Note tbat altbougllit ID the put It bas COnslsteDtIJ beeD stated tbat a later
statute prevaUs over an earBer euaeted treaty, tbere .18 sOlDe cOlDIDeDtalors wIlo took tbe contraIJ vI_, see A.
Crucbap Ossa, "Relac1oaes entre el Derecho Internadonal J las LegislacioDes NadoDales" (1940) 10 ProceedlDp of
die Elgbtll Ameltcaa Sdellllflc COlI(ress 49 al 5G.
675 Benada~ Ibid. al 53-54-
676 Ibid. at 62·53. nese laws bave also beea referred to as "lDstItutiOIS ofpublc onler, Il bIllS, supra Dote 656 al 303
677 Evans, supra Dote 656 at 303. But see Cmcbap Ossa, supra Dote 674 al 60, wbere Ile states tbat ID tbe coDfllet
bet1lleen tbe Constitution and an IDtemadonal treatJ, It mould be resolYed ltJ consUtudoDal ndes ID penfenoce to
those of IIIlemadoaallaw. See also DUdro, supra aote 619 at744 ID tIIIs rer;ard.
678 Beuadava, supra Dote 656 at 47·52.



•

•

•

119

constltutlonal prlnclples.679 Tbus, problems could arise If the CbDean courts declde tbat the

provisions of the proposed FTA! Treaty do not comply wlth tbelr Constitution and thus make them

null and void.680

Iv. ArgenUna681

Pursuant ta the ArgenUDe Constitution, Internadonal treatles are negotlated by the President but

must be approved by both Bouses of Congress before radflcadon.682 Tberefore, Congress bas the

power tu approve or reject treades wblle the President concludes and slgos treades of peace,

trade, navigation alliance, boundarles and neutrallty and concordants wlth tbe Boly See, and

conduets negodatlons for the malntenance ofgood relations wlth other forelgn reladoDS.683 UDllke

CbOean practlce, a treaty will ba,e the force of lawlnternaUy once It bas been raUfled and ID force

IDtemationaUy and It Is Dot necessary tbat the treal)' be pubDsbed for tbls etfeCl684 Not all

Intematlonal agreements bave to be appro,ed by Congress. Protocols concluded ln accordaDce

wlth the tenos of an already radfted treaty and tbose that presene the status quo do Dot requlre

leglsladve appro'a1.685 Tbese executlve agreements are also referred to as agreements ln

slmpUfied form and bave covered areas such as mmtary assistance, tecbnlcal cooperation, trade

679 de Vries & Rodrfg1lez·Novas, supra Dote 658 al 182. There Is a DdDorIty of commeDtaton tba beDeye tbal wrlts of
unconsUtIItIonality oDly for mtemallaws and Is lDappDcable to treades. Even wben treades bave tbe same status as
Dadoul statutest the courts woald still be Incompetent to declare sucb Ueades as .coDSdtudonal, Ibid.
680 ln lbe put, CbUe bail proposed tbat the foUowIDg' provision woald be added to arUcie 43 of tbe ConsUtudon of 1971
wblcbwoald bave avolded problelDS of coDfllets wltb tbelr CoDSUtudoD, but It wu Dever added:
Wlth the majorlty vote of the CODP'ess and SeDate, tbey may approve Treades that asslp.lIl coacllUons of reclprocltyt detflrlldDed
attrlbutes or competences ta supraaaüonallDsdtudoDS, asslped (or the advance and cODSoBdate the lnterraUoD of the N'aUou of
LaUD America. (authors translatlOD).
Brnuer·Carlas, supra note 516 3180.
681 For a dlscussioD of tbe tnaty lII8kIDr process ln ArpDdDa, see J. Maria Ruda, "Tlie Role of the ArgentlDe Coapess
ln Ole TreatJ·Ma1d:Ir Process" ln RleseDfeld & AbboU, supra Dote G21 al 177.
682 CollSUtaUon of ArpDtIIIa of UlM, onUDe: PoDdcal Database of tbe Amerlcas
< bUp:J1WIuw.porretOWlLedolLatAmerPoBdcallCoDSUtudonsJArpllllDalarpD9C.bbDl> (date accessed: 15 Novelllber
1999) articles fl1 &86.
683 ibid. Tbe omclal posidon of the Argendœ glIverument bas been tbat Coopess may alter the provisioDS or a treatJ
\1Iben It Is up for approval. IJDlted NadoDS Le(lsIaUve series, supra Dote 656 al 5. DoetrlDal wrlters, bowever, bave felt
tbat tbat tbe powers of Coll&1'8ss are coDSdtudoDa1ly nstrlded to approvaI or reJecdoD, EvUSt supra note 65611305.
684 E. Rey Cant "Los Tratados IDteroadoDaies en el Ordeoamlento Juldlco ArgeDdDo: COll8lderacl0ll88 sobre la
Reforma CoDStltudoDalIl (1994·95) 6 ADuarto ArpllUDo de Derecho IDtemaclooal 209 al 215; G. BldaIt Campos, "La
IDcorporacl6n dei Dencho IDtemacioDai al Dencho IDtemo" (1965) 118 La Ley 1048 al I~ud de Vries & Rodllpez·
Noyut supra note 658 at 177. Tbls practlce of DOt pub1lsblDr the treaty ln the Arpllta. omclal pzette bas co_
uder crldclsm as It makes It amblpous nena treaty wI1I CODle mto force, Bidart Campos, Ibid. al 1063.
685 ODited Nadons Le(lsladve Sedes, supra Dote 656 al li ud HoUoway, supra Dote 619 at 223.
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and paJDlents and ftnanclal matters.686 The criteria for not submlttlDg a treaty to Coagnss are

saftlelentff general and vague to aIIow the executlve ample fteedom ta determlDe tbIs

requiremeDt.687 lowever, ratilleatioD Is esseDtlaI for any lntematlonal agreement tbat directif or

Indlreetly affects a consUtaUonaI prlnelple, Involves a Dew Intematlonal eommltmeat or

appertalns to tbe pubUc revenue.688

Before the amendments to lts COnstitDt10D ln 1994, ArgeDtlne eonstltuUoDai prlnclples and

jurlsprudenUai interpretation wouId bave made It dlf11cuIt for Argentina ta pardelpate ln a

regioDal eeonomlc Integration treaty. ArtIcle 27 of the Argentine ConstitutloD states:

The Federal Govel'lUMnt 18 bo.d to consoUdate 118 reladons for peace aad trade wltb
forelp Powers by means of treatles tbat are ID conformlty wtdl the prlndples of public
law laid down by tlds ConsUtudon.689

This was Interpreted as grantlng, ln the blerarcby of norms, constitutional supremacf 0ger an

IatemadonaI treaty.6S0 This Is espeelaIly clear when one realls ArtIcle 21 of Act No. 48 of 25 August

1863 tbat estabUsbes the order or prlorlty ln the legislaUon to be .ppUed by the courts:

In the exerase of thelr funcUoDS, the courts and judges of the Nadon sball apply the
COnsUtDtiOD as the mpreme law of the Nation, the Aets approved or wblcb may be
approved by Coagress, the maties wtth forelgn countrles, tIIe IDdIvidUaI laws of the
provinces, the general laws appUed ln the co.try ID the put and lbs prtndples of

686 Rey Caro, supra Dote G84 al 226.
687 BoUoway, supra note 619 al 224-
688 United Nattons Leg1slatlve Sertes, supra note 656 at 5
689 ConsUtDUOD of ArgentlDa of 1994, supra note 682. See also article 31 wblcb states tbat
Tbls ConsUtuUOD. the Iaws of the NaUon enacted by Courras ID cous8quence th.sof, and the treaUes \VIth foretp Po_en are the
supreme la. of the Nation: and the authoriUes of each proWlce are ob~ed to coDform thereto, notwlthstan_ any provision to
the contrary wblch the proWielallaws or cousütuUoDS may contalD. with the excepUoL so far as the province of hlus Alrells
concerne'" of the treaUes ratUled foUowiD( the Pact of 11 November 1869.
The effect of Ws article Is ta pIe lnteruadooal treades supreJDaCJ over tbat of provbldallaws and coasUtuUOD&
690 C. Annas Barea, IIDereebo Intemadonal PubDco y Derecbo Interno: Nuevo Crtterlo de la Corte SUpœma Arp....."
ln Rama-MoDtaldo, eeL, supra note 255, 141 al 144; UDited Nallons LegislaUve Sertes, supra Dote 658 al 4; lleJ Caro,
supra Dote 684 al 213; Bidart Campos, supra Dote 684 at 1061; Dihiro, supra note 619 al 743; Evans, supra Dote 656 al
305; and de Vries & Rodripez-Novis, supra note 658 at 179. ODe co....Dtator bas stated tbat the collSUtllllolll1
supremacy Is IbDlted ID tbree ways. FIrst, It oDly applles to peace and trade treatles bat Dot ID refereDce to wu or
wlleD there are tJlreats to lbe peace. Second, the treades are to confOnD 1IIIth the prlDdples laid dOft ltJ die
CODStltoUOD therefore posslbly leavlDg' out other provisions tbat are Dot cOlered by tbIs prtDdple. TbIrd, lbe article
ollly 1118l1li008 treatles tbDs lea_ tbe posslblity tbat other sources or lDtemadooal la. sacb IDtemadoDal
customary la., general prlnclples of law, declslons frOID IDteroaUooal OrpDlzadODS and JUS COPDS caald bave a
supedor statu, Armas Bana, IldeL al 144.
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Intemadouallaw. iDthe order ofprlortty bereby estabUslied.

Tberefore, treades may not derogate from any precept of the Constltutlon.691 Moreover, It appears

that not only are treatles Inferlor to the Constitution, but also to federalleglsladon.692 a.ever,

glvea the fact tbat IntemaUonai treaUes recelve approval of Congress and are therefore ln the

nature of law.693 As weU, sIBce the praedce of ratlfylDg execudve agreements "wltbout tbe prlor

approval of Congress tbose IBtemadonai agreements wblcb do not treat subJects of an essendally

leglsladve cbaraeter" aftlrms the legislaUve cbaraeter of tbose treades tbat are approled by

CODgress.694 But, accordlng tu a past leadlng case from 1963, Argentlna foUows the lex posterlor

roIe, and as sucb, a later federallaw will olerrlde a prevlously enaeted treaty.695 Tbls was the

practlce undl qDlte recently. Tbls praedce, comblBed witb the supremaey of the constitution over

Intemational treaUes, was felt to blDder any participation by ArgeDtlna ln economlc lntell'aUon

scbemes tbat necessltated tbe transfer of competences tu a supranaUonai enUty. As web, many

doctrinal wrlters felt tbat a constltuUonai amendmeDt and cbange ln Jurlspmdence was needed,

especlally lB Bgbt ofArgentlDa's particlpaUon ln tbe MERCOSUR.696

Tbls ls wbat preclsely bappened. Tbe ConstitatioD ofArgentlna 15 now among the most recepUle to

economle Integration. Tbe amendments to the Constitution ln 1994 provlded the consUtuUonai

authorlty for the transfer of competence and Jurlsdlction tu a supranaUonal body, althougb only

under equal and reclprocal condiUons with tbe rest of the member States of the Integralon

691 As suc'" It was commOD praCUce to Include the "ArgeDtlDe fommla" ln treades of arbltraUoD and conclllatlOD
lII8IdDr thelr provisions subJeet to the precepts of the CollSUtaUoD, UDited NadODS LegtslaUve Series, supra note 656 al
4 and Rey Caro. supra Dote fiM al 213.
692 EIcept ID the cases reladD( to dlplomadc privUeres and mariUlDe prlzes. 0nIy theD does IDtematlonaI la.preval1,
UDltd Nadons LegIslative Series, Ibid.
693 Evans. supra Dote 656 al 306.
694 Ibid.
695 MartID J CiL Ltlla. C. Admbdstracl6D Generai de Puertos, Bidart Campos, supra Dote fi84 al 10&1; Armas Barea,
supra Dote 690 al 153·154 aad de Vries &. Roddguez·Novis, supra note 658 al lat.I85. But see Evaas, supra note 6i6 Il
306 _euby ID tbe anaIysls of Arg'endDe practlce ftBds tbal the pracdce of tbe courts Is to reeoDclle aDJ cadets
betweeD trealles and Iaws or roIe ID favoar of anIDtemadoual apeemeDt.
696 See lbe dlscussioD of the points of Ylews of ArpIltlDe academlcs OD the matter iD V. Bazaa.M., "Aprolllllacl6D a
Cledas Cuestlones Jaridlcas que Suscita el Tratado Libre de Comerclo de Amérlca dei None J el Tratado de AsaIId6D"
(UJM) rI BoletiDMelleuo de Derecbo Comparado 285 al 30&307.
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agreemenl697 noder article 75, paragrapb 24 the powers of Congress IDclude:

ApprovtarlDlecradoD treades tbat deleple campeteDey and JurtsdlcUOD to mpraadonal
orpatzadoDS ID equal and œeiproall tenu, ud tbat respect the democradc order and
lnuDan drills. These standards bave supellor blerarcby to the la.. '1'IIe .ppmal of
treades wlth die states of LadD America 1UUI requlre aD absohl1e maJollt)' of aD meœben
of each Bouse. ID tbe case of treades wlth other states, the NadoDal Coacress, ..th u
absolute ma.1orlty of memben preseDt ID each bouse will dec1aJ8 tbe suttaldllt)' of
approvtar tbe treaty, wblcb caa ollly be approved wlth an &bsolote maJorlt)' vote of ail tbe
members of each house, ODe IuIIIdled tMlIt)' da,s arter the declaralfoD.898

TreaUes that meet these coadldons are to bave prlmuf o,er naUonai laws and supersede

wbatever standard eontradlets them, elther befon or after the trealy.699 Moreover, It aIlows for tbe

transfer of competences ta a supranadoDai body and It ls felt lbat the nonns Issued from them be

granted the same status as treaUes foud under ardcle 75, paragrapb 24.700

Tbe constltuUonal amendments bave also colDclded wlth a change ln tbe dlreetloD of the case la.

of tbe Supreme Court of ArgeaUna. Tbese cases have assened the prlorlty of treaUes over

domesdc law and support tbe immediate IncorporaUoa of the lntemaUoDai treaUes lDto domesUc

law thus adberlng ta the monlst concepUon, wblcb Integrates the IotemaUoDai and IBteraallegai

orders loto a permanent DUI of standards from ODe arder to the other.7°1 Tbe most Important of

697 de Ag'uIDas, supra Dote 17 al 603.
698 Moreover, arUcle 75, paragraph 2Z furtber underllDes tbe mpremacy of IDtemadoDal treatles over ArpDdDe laws:
Coeess sb&B bave tbe power to approve or wltbhold approval of treaUes cODcluded _Uh olber DaUOU and bdenadoDal
orpDlzaUou and of cODcordaJds wlth lbe Roly SH. nese truUes and concordallta have a sapmor Meare.., tbaD lbe IaWL
Also DOte the collSUtaUoD81 arUcles found ID the other meœbers of tbe MERCOSUR OD tbls IIIItt8r. ArtIcle 145 of tbe
CODSdt1lUOD of PararuaY, 1992, oDIIDe: PoDUcaI Oatabase of tbe Amerleas
< http://www.georgetown.edulpdbaiCollSUtoUons/Parapaylpara1992.html> (date accessed: 15 November 1999)
states:
The Republlc of Parapay, OD equal terms wlth other States. recoplzes a supnnadoDalleraJ order tbat parantees the valldlty of
b1UlUUl ~bta, of peace, and JusUce. of cooperadon ud development. ID pollUcaJ, ecoDomlc. socIaL &Illl cultara1 matten. Sald
deelsloDS caB oQ be adopted by an absolllte majorlty of each Rouse of Courresl.
ArUcle 4 of the CoDSlltoUOD of the Federal RepubDc of BrazU, oDllDe: PoDUca1 Database of the America
< bttp:/1www.georgetOWlLedu/pdbaiCoDSUtoUoDSIBrazUlbrazU99.bbDI> (date accessed: 15 November1_sta!es:
The Pederal Republlc of BrazIl parsa88 the ecoDomie. polideaL social and cuIturaIlDt~Uon wlth the people of LauD Amedea, for
the formadoD of a IatlDamericaa colDllllUllty of Dadona.
ArtIcle 6 of tbe CODSlltoUOD of the RepubDc of Umpay, 199'T, 01lllDe: PolIUcal Dalabase of die u.dcas
< bttp:/1InIw.porretown.edu/pdbalCoDSUtoUonsJUruPayJurupay9'1.html> (date accessed 15 Nnember 1999) states:
The Republc wlIl aUempt total economlc IDterradon trlth the States of LaUD Allleilca, .peelally III _bat Il refmed tG .. the
commun defeDSe of pronct! &Dd prImary materlals. LlklWls, the effecUve complemeDtadon of puble semellil aIIo fortle_
Tbese provisions are tbe audlor's ovm traIISIatIOD.
699 de ApIaas, supra DOte 17 al 6IM.
700 Rey Caro, supra Dote 684 at 235.
701 de Ag'uIDas, supra Dote 17 al 60l
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these cases Is the Cafés La Vlrglnla.702 Tbls case went furtber and estabUsbed the mpremaCf of

accords of partial scope negoUated onder the LAIA over natlonallaws. In a cUctum by Sapreme

Court Justice Antonio Bogglano, be stated tbat the Treaty of Asunclôn as superlor ln b1erarcby to

ArgeaUDe domestlc la., and also Inslnuated that BOnDS geDerated by the Treaty would also bave

the same status, wblcb as \Ye bave seen, Is belag supported bl doetrlDai wrlters ln terms of the

constltuttonal ameDdments:7D3

MERCOSOR belDg complex and lDvo1vfD( ememely ImportaDt goals, adapts Imelf to tbe
foresig1lt of article lIT of die Treaty of MollleYtdeo (ALAOI), relaUve to tbe Accords of ParUai
Reach. and eQUc1t1y foresaw rules to fDUlII the mandates tIIat these accords Imposell; for
eumple, It Is OpeD to tbe adtUdOD of die otber memben of ALADI (iD accordaDce ..th
ArtIcle 9 of tbe Treaty of MoDtevideo aad ArtIcle 20 of tIle 1991 TIelt)' of AsuDcl6D dIat are
tbe bases for die OrpalzaUOD orMERCOSUR~ ID tbe same order of Idea, ODe must taIœ loto
coDSIderadoD ArUcle .. of the Treaty or AsuDd6D, tbat lDserted tbe objeCUves or ALADliDto
MERCOSUR, Just as ArtIcles 4, 5, 11 aad 12 of ADMx 1tUd, wldcb estabUsbed rules for tbe
relatioDSbip wlth otller accords of pardal reacll coacluded UDder tbe fraJœwork of tIle
Trealy of MoDtevideo. ID sucb cODdlUoas, It seems clear tbat the tIlesis proposed by tbe
represeDtadve of tIle Treasury DepartmeDt would apply to tbe "obUptloas" uadertalœD
WitbID the fraJœwork of MERCOSDR. Lest we arrive al a sltuatlOD ID wldcb 1IbeD the UlDe
comes to coDStnlet the dome, we wealœD the foudadOIL704 (emphasls added bJ Professor
de AguInas)

From tbls declslon, It ls sald that there are tbree Important precedents for the lnsUtutlonal Ufe of

MERCOSUR and the relaUonsbip of International law wlth other scbemes of lDtegratlon, wblcb

relaforce the Interpretation ArtIcle 75 of the ConsUtutlon.705 Tbe ftrst Is tbat aD Indlvldual could

enforee prlvate rlgbts granted by an Integration treaty (LAIA). Secondly, tbe prlDelple of the

supremaey of Internatlonallaw over domestlc law Is aceepted. ConsequeDtly, a later la\Y CanDit

nulUfy an earl1er treaty. FlDalIy the MERCOS1JR, as an accord of partial seope ls blerarcblcally

superlor to domesUc law.706 As sucb, abUgations that arise ln the MERCOSUR, such as tbe

702 JadgmeDt of Oct. 13, UlM (Cafés La VIrg1Jda, S.A.) [CSJN1 C.572.11D11, as dted ID Ibid. Tbe ftrst case tbat beru the
cbaDp ID jurisprudeDce Ekmekd,11aD c. SofoYlcb, dedded ID 1992, ftrst nco(Dlzed tbe superlortty of IDtelllllloDal
agreemeBts over lDtemallaws. TbDs the lex postedor mie DO lourer appUes iD ArpDdDa, Armas BanI, supra Dote
690 al 160-161 aad BazaoM., supra Dote 696 Il 310.311.
703 ne POsiUOD of tbe ArpDliDe govemmeDt Is tbat dlese DOrms bave tbe saDIe statua as IDtematloullll'88l118l1lS
UDder ardcle 31 of the coDSdtutloD, supra Dote 1119. TllDs tIle ArgeIdlDe rovermn- bas staled tbat tbeJ bave tbe
same status as federallaws, OAS, PermaneDt Couac1l, IDformadOD Documellt aD tbe RepUes of the Gove~1IS to die
QaesdolllUllle OD Lepl Obstacles to lDter;raUoD, OR OEAlSer.G/OJl·15193 (1993) al 21 [benlDafter IIIfOnDldOD
DocameDl~

704 Ibid. al 605·606.
7DSlbld. al 606.
706 Ibid.
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Decisions of the CMC, Resoldons of the ClIS, and the Directives of the Trade Commission are

automadcally IDcorporated IDto the Intemallegal order and assume a superlor posidon over the

domestlc laws. Moreover, the oftlclal Argentine posltlon on tbe status of norDIS ls tbat ID prlnclple

tbey are dlrectly appUcable wlthout the Deed of formailDeorporatlon.701 This makes the Argentine

Constitution one of the most ameDable ta the acceptance of a suprauaUonai authorlty ID the

formadon of a Free Trade Area of the Amerlcas.

v. Colombla

Colombla Is rather unique ln tbat Its past experlence demonstrates the problems the acceptance of

reglonal norms ID the domesUc legal arder of astate may bave. Colombla ls one of the original

member States of Andean Group, wblcb ls now the Andeau CommUDIty. Colomblan cODstItoUonai

practice bas always requlred that any Intemadonal agreement be tIrst by Congress.708 As wltb

CbOe and ArgenUDa, tbere ellsted execuUve agreements and It was ln tbls fona that the

Instruments lssued trom the LArrA were IDcorporated ln Colombla.709 WheD the Colomblan

Sovemment approved the Cartagena Agreement, It dld so tbrougb a decree and DOt tbrougb

leglslatlve approval. Moreover, the date of comIDg Into force of a treaty, bath Inœmally and

IDtematlonally ls govemed by speclalleglslatlon. ArtIcle 1ofAct No. 7of November 30, 1944 states:

TreatieSt pacta, coDveDUoDS, apeemems or other bltemadooal acta approved by Coogress
ln aecordaDce .th arUcles 69 &ad 116 01 die Constitution, sba11 Dot Ile coDSIdered to bave
the force of domesUc law lIIIdI lbsy bave beeD coDflrmed as som by Govemmeut by means
01 an excllaDg'e of letters of ratmcadOD or the deposlt ollDstnUDeDts of radftcadODS or
other sImUar 10rmalltJ, UDless the law approvblg' the treatY, cODvendon, or acreemeDt
expressly determ1Des that Ils terms sbaIl bave the lorce 01 domesUc Iaw. In tbls latter case
the lallure 01 the treaty to come Into force as an Intemadooal ObUpUOD lor Colombla,
sbaU Dot lmply Its fallure to become blndlng' as domestlc IaW.710

7071Dformatlon DocameDt, supra Dote 703 al 21.
708 R. Nleto Navla, Estadlos Sobre Derecbo IDtemacloD&l NbBco (Colombla: PoDtlftea DDiversidad Javertua, FaeuItad
de Clend&s Jurldlcas J SocloeeoDomicas, 1993) al 86-87 &ad ODIted NatioDS te&tsJatlve series, supra DOte 856 al 11.
709 F. Ornro-Vlcda, "La IDCOrporacl6D dei Ordell8lldeDto Juridlco SUbrertoDal al Dereebo IDtemo: Anallsis de la
Practlca y Jarlspndencla de Colombla" (1972) 11 Dendao de la IDtepacl6D 39 al '" (IIerelllafter "lDcorporacl6n dei
Ordenamlento Juridlco: Colombla"] ad L Thomas, uTIle Colomblan SUPI81118 Court DecisioD OD tbe AndeaD Fonlp
InvestmeDt Code ad Its ImpUeat10DS lor the Law 01 Treades" (1973) 8 J.lDfl L. "Eeou. 113al 117.
710 DDited Nations Legislative SedeSt supra Dote 656 al~ and de Vries &; Rodrllllez·NOvis, supra Dote 658 al 178.
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Once a tr8aty becomes blndlng, the executlve pramDlgates the treaty by decree ID wb1ch the ten of

the treaty 18 Included If the executlve 50 deems, It may order the appUcaUon of the treaty as

domestlc la. by meaas of an executlve enaetDleot even prlor ta the compledoo of the farmallUes

under ArtIcle 1, paragraph 1of the aforemenUaned Act. Tbus, as a general roIe, a treaty becomes

valld IDtemally tbrougb promulgation and pabUcadon once It becomes blndIDg IatemaUonally.71}

ID terms of the blerarcby of norms ln the Colomblan domesUc legal arder, the courts bad f.

Instances ln wbleh they dealt wtth tbls problem. Bowever, ln a 1914 case, the Supreme Court bad ta

determlDe wbetber the Concordant of 1892 had repealed Law 1805 of 1890 conferrlDg jurlsdletlon

00 eccleslasUcai courts over disputes concemlng eccleslastlcal institutions and prlvlleges. Tbe

Court held that the Concordant prevalled because:

(1) 18 a pdndple of pubDc law tbat tbe CoDSdtudOD and malles are tbe supnme law of die
land and thelr provisions oug1lt to pnvaD Gver ordlDary laws wldeb are ID coDflld, eveD
tboUg'b the ordlDary laws are of a later date.712

Moreover, the Supreme Court relterated the prIDclple that a later statute CanDot abragate an

earUer treaty ln a declslon ln 1944.713 ln that declslon, the Court stated:

It cannot be left to the dlscreUoD of ODe of the pardes to IDtroduce any cbaDg'e ID a pubUc
treaty, whlcb Is a CODtraet or formai pact to be observed betweeD hW or more states or
powers and wblcb can ollly be abrop.ted or amended ID accordaDce wlth tbe usages and
pracdces sanCUoned by IntemaUoDallaw.714

As for the revlew for the consUtuUonallty of treades wttbln tbelr Intemallegal order, Colomblan

Jurisprudence was unique wben compared wlth the rest of Latln America. Unllke ChUe and

Argentin&, wbere the courts dld bave the power ta judlclally revlew the valldlty of treatles ID tbelr

lDtemallegal arder, the Colomblan courts bad determlDed that they dld not bave the competence

711 de Vries" Roddpez·Nov&s, Ibid. aod HoUoway, supra note 619 al 228. TIIIs process 18 sun used today, Nleto Na.
supra note 718 at 99.
712 de Vries & Roddpez·Nov&s, Ibid. al 188.
713 Ibid.
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to do so. The old CoDSdtDdon stated that the court had the power ta revlew legislaUve aets for

consUtutioDallty.715 As weU, ArUcle 215 stated that la the case of a conftlet between the

CODsUtoUon and a law, the COnsUtutiOD wlU pnvau, but no mendon was ever made concendDg

treaties.7l6 Thus, la a 1914 case, the Supreme Court stated that It dld not baye the power ta revis

the consUtodoDaIlty of a treaty because no mendon ls made of It la the CODStltuUOD. The Supreme

Court stated:

[T]bIs Court dues Dot bave. aeeordlJlr to the CoasUtoUOD, power to deelde wbetber the
provisioDS lotdie treatJ) agreed upoa sbould or sbould DOt be malDtaiDed. beeause It Is DOt
wltldalts powerto deelde queSUoDS 1Dv01viD(tleaUes.717

Moreover, the Court bad stated that slnce there was DO express provision for the Court ta

pardclpate la the formation of latemational treades, It dld Dot bave the competence to acqulre

Jurlsdletlon as tbls would vlolate the separaUon of powers between the President and Congress

and tbus CODsUtute a violation of the ConsUtudon.718 AddltioDaUy, a1tbougb the law that approves

a treaty foDows the same procedure as tbat of an ordlnary one, It round that the la. Is

substanUally dlfferent tram ordlnary leglslatlon. Tbe Court stated:

The latter are UDIIateraI maDifestatloos of tbe soverelgn of a mandatory, permissive or
probiblUve nature wbleb beeome blDdIDg solely by the soverelp's SUetlOD and
prolllll1g'atloD. The tormer Is prodoet ot a eomplex JoridleaJ aet, It Is the IIWlII8r by wbleh
oae ot the bigla eontrat1lDg" pardes maDltests Its consent to the provisions of a bllateral
iDtenaUoaal compact, It does Dot by Itself create any leraI reIadoD, and Ils efteetlveness
depeads DpOD the coosent of tbe other contractlDr: DatIon, If the latter ratlfted the
provistoDS arreed D,on by Ils D8roUators.719

714 Ibid. See aIso W. GlbsoD, "International Law and Colomblan CoosUtoUoDallsm: ANote on MOnlSDl" (1942) 36 AJIL 614
at614-
715 It reads:
To the Supreme Court Is en1nlsted the pardlusblp or the lnt~ty or the Constitution. ConslqueDtlJ, ln addltlon to other powen
coDferred .pon It b, the Constitution and Iaws.lt shall mo bave lbe fonowlDr:
To rend.. IlDal declslon ID cases wbere lertslaUve acta bave beo vetoed b, the Govlnlllent as belDr UDcoUtltuUonaL or .ben the
question of coutltutionaBty or aDY la. or decree lssued b, the Govl!l'DDlent ID the ex.clse or the powen menUoned ln sub.ectlou
Il and 12 or ArtIcle 76 and ID ArUcle 121 or the national Coutltutlon bas beeD brourbi berore the court by .., citizen.
ID an actioDl concerDlDE' the question or UDconstltutioDdty, the Attorney General or the nation sbaD beliVl. opportuDlly to
lDtervene.
de Vries &Rodliguez·Novas, supra Dote 658 at 183.
716 Ibid.
717 Ibid.
718 Glbson, supra note 714 al 617·618 and de Vites & Rodriguez·Novas, Ibid. at 184.
719 de Vries & Rodriguez·Novas, Ibid. al 184; Glbson, Ibid. al 616; and "IDcorporad6n dei OrdellUlleDto Jaddlco:
Colombla," supra Dote 709 al 4&.
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This was the Jurlspmdence ln Colombla for many years and conslstently foUowed for o,er 70

years.720

This Jurisprudence began tu cbange wtth the Sapreme Court declslon of Jal)' 19, 1971. As stated

earUer, Colombla bad entered Into the Cartagena Agreement tbrough an esecoU,e agreement TbIs

was Implemented lnto the Colomblan legal order tbrough Oecree 1243 of 1969. ne reasoDlDg put

foaward by the Go,erament for Implementation tbroagh tbIs method rather tban congresslonal

approval essentially mlrrored those of the omce of the ComptroUer General of CbDe:

[lJJDder the lBodem cODcept of iDtematioDal la. and ln the Urbi: of colDlDDltJ and
bltegradoD law, the Cartareua AgreelDeDt Is Dot a treaty ln the classlcal sense of tbe tenD,
and Its trae lepl natare Is tllat of aD agreemeDt of complemeDtadoD, developmeDt ud
elecottoo, al the subreg10DII level and for tbe ADdean Group, of tbe outllDe TœatJ of
Montevideo, and of the leral stmebUe of tbe LadD Amerlcaa Free Trade AssOdadOD
(LAFl'A~721

The Implementation of the Cartagena Agreement was cballenged on the grounds that It v10lated

the constitutional process for the Implementation of treaties.722 The court rejeeted the argument of

the Colomblan Govemment b)' polntlng Dot that the objectives of the Andean Group, the obUgations

accrued onder, and the Institutions were ail dlfferent tu that of the LAFTA. As soeb, It could not be

consldered tu by as a development of the LAFTA.723 Moreover, wben Decision 24 was taken for the

ereadon of a Common reglme for the treatlllent of capital, the decree Issued tu Incorporate tbIs

declslon was as weU cballenged on consUtoUonai groonds. It was alIeged tbat Decision 24 was an

Intemadonal treaty that was to be sobmlUed tu Congress for approval. The posldon of the

Colomblan Guverament was tbat the Decisions of the Commission of the Cartagena Agreement are

720 Nleto Navla, supra Dote 7œ al 102.
721 As traoslated and clted la Tbe Andean Le(al Order, supra Dote 283 al 172.
722 Nleto Navla, supra Dote 711I al 102 and "IDCOrporad6D dei OrdeDalllleDto Juddlco: Colombla," supra Dote 7œ al 58.
:23 The ADdean Legal Order, supra DOte 283 at 172. See also J. Rideau, "La Cour suprelDe de ColoDlble et L'I.-ëI1'8dOD
EcoDomique LadDo-AméllcalDe daDa le Groupe ADdID" (1973) 2i LLD.C. 331.
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thelegallns1rumeDts by wblch compUance to the obJecdves of the AndeaD Group.724 It reUed aD the

competence of tbe Commission for adoptlDg declsioDS sucb as tbose dpalabd under ArUele 'Zl of

the Cartagena Agreement wblcb dealt wlth the Common lnvestment reglme. ID otber wonls, the

Decisions were blndIDg reglona! norDIS lssued ln arder tu reach the goals of the ADdeu Group.

However, the Supreme Court dld Dot sbare tb1s vlew:

la coDformity wltb the precise IaD&Ull'e of ArtIcle Zi or the Acuerdo de Cartapoa, It Is
bardIJ pOssible to accept Declsioa ZLas bavlDg' beea sabmltted to die Govel'lllD8Dt of
Colombfa "for Its coDSfderadon;" It wu IIltended to be a fDJIy obUptory 1IIstrmnaDt. ID as
_ch as Decree 1299 lwldcb laeorporated the Cartapaa ArnelDeat "0 domesdc law
tllrour;ll COllf:l8sslwroug1y rruts erreet to dlese DecisioDS, DOt carrled out ID accordaDce
\VIth ArtIcle ~, It beeomes aecessary to eumtae aDJ other aspect ofIt.
The seeoDd part of the ArUcle ~ procedure, aceord1D( to wldcb die slpatortes of the
Acuerdo de Cartap. are obUrated to "to adopt the Decessary measures to put UlIs code
lato praCUce," bas DOt beeD carrted out. ID die ColomIdaD lepl system, tlds procedure ts
DOt possible except by means of a law (eDaeted by the Coneress or tbrOUCb the exerdse of
enraordlDary p01Mtn or the Governmeat). As long as tbere bas beea DO lel'lsladve aClion
adoptlDf the provisioDS proposed for Colombla by DecisioD 24...of the Commission of the
Acuerdo de Cartapna wlddl touch upoa diverse areas of eDsdD&" leetslatlon 1Ite_lt ID
many parUcuIars, those provisions do DOt acq1dre obUgatory force by vlltue of ArtIcle 76-11
aod76-12 oftlle CoDSUmUoan5

Clearly, ln both cases, the CODsUtudon prevalled over the InCODslsteDCY ln procedure of

ImplemeDtadoD. Bowever, lt dld declare tbat Colombla was sUU boud IDtemaUonally althougb

the procedure for lmplemenUDg the agreements was DOt conSUtuUonal.726 Tbese deelslons

prompted the creation of the Andeau Court of Justice. Flnally, the Supreme Court ln a declsIoD of

December 12, 1986 gave luelf competence to revlew tbe consUtuUonallty of the content of a treaty

ln lts lntemallegal order. The Court stated:

724 The Aadean Ler;al Drder, supra Dote 283 al 177·78.
725 SUpreme Com DecisioD CODcernlD( Andean Forelp IDvestmeDt Code, (UJ1!) 1l1.LM. 574 al 581 [bedDafter SUpreme
Court DecisloD~ Moreover, It quoted wttb approval tIIe foDO\1IIng passage of Its decisioD of oa the ImplemeDtatloD of tIIe
CartapDa AgreemeDt
SuprualloDal I.DslltulloDS reaerate rtrbtB alUl dulies the effectB of _blch do Dot Wayl aHbaDlcaIb' dmve Irom thelr
fmlclloDIDE. Ortea lt II requlred tbat the aaUoDal autboriUes act ta rive omdalsancUoD to the acta of tbe compelem IDtfDllloDal
eaUtlel: la nch ulel they bave to Issue 1a_1 or decreel _Idch rIVe lDtsul force ta the Icbeme of the commUDIty. Por aample,
.ben lt (1 DHeilary to adopt commaa tarlff lavels, or 1IDaJIy, .hen the colDllllUllty proceedJ to barmolllze dUr.eat 1fJIIsiaUve
scb8Dl8l, the lat.e8ted couatrlu. la ortler ta relpHt tIleIr commltmeDts, IIDd th8lDlelvei obllpted to IDclade ID thllll polltlve
ICal systems, tllroarh the acUoD of the competent arr.... the repJalloDl capable of ul1UÛlC tbe fUUlllmeat of the rapecUve
lDteraatioDal dedliollS. WJdle Ibn Ilu beea DO Olort ta IUch Itepl of CODJolldadoD, If tldl becolDu IDdilpeDllble, the
lDcompletelDtematioDal meuurel wUllack run force•
8upreme Court Decision, Ibid. al 582. See also Thomas, supra DOte 709 al 118.
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The dlvorce or separaUoD tIW Is maalfested hl the law..th resteel to a treatJ tbat nSIIIIs
ID Its refutaUoB for formai emr, hl cootrast to auaddDg" It substaDce, bas DO ume frame
nor Is It aecessary for there to be aD acllaDr:e of radftcadoDS; OD die colltrarJ, a
collSUtutloDal error tbat affects the Ia.ls revtewable lJy tbe Court al 8IIY--lit,adIt lB
not made vaud or redeemed .., lbs fact tbat tbe tr8aty eDters "0 force sblce Ils valldlt)' Is
made precadous .., the Implartt)' It sutrers flom.
It Is a pueraUy accepted plbldple hllDtemadoDa1law tIW ID order for a 1IIIlIateral or
bllateral aet to be valld hl a 8tale, It Is necessary tIIat the aet be declared hl coDfonalt)'
wlth tbe BOrms of competence eontaiDed hl tbe bltemalla. of a C01IIdIJ or c01llllrles, for
wldcb tbe ollly COBclDsl.OD lB dW ollly die nadoDal tdlnlDals lU1 verltr or dedde If It
coDforms .lbtDtemallaw. (autbor's traDsIadOD)727

The resuIt of tbIs deelslon was ta glve the Court a system of JurlsdietiODal con1lO1 over

Intematlonal treades.728

ThIs bas been retleeted ln the corrent Colomblan Constitution wlth a tripartite control over tbe

celebration of treades.729 Uader ArtIcle 189, the President Is glvea the exclusive competence over

Intematlonal relations and ta negotlate treades. ArtIcle 150 graDts Congress the power ta eltber

approve or reJeet Internal10nal treatles. Flnally ArtIcle 241(10) the Constltutloaal Court IDalJZes

the treaty ta determlne wbether It confomas wItb the Constitution. Once tbese steps are takea, onl,

then ma)' the President raIt) a treaty.730 Tbus, executlve agreements are no longer a yaUd way ta

Implement treaUes as ail international agreements bave ta be .pproved by Congress fIrst.

I1oreoyer, ArtIcle" expUcltly states that ln a conmet between the ConstitoUon and a law or aDY

other legal nOrDI, the former will prevall.731 But, there Is SUU no provision ln the ConstitoUon

regardlng the etreet international agreements on naUonallaw other than grantlng supremacy of

buman rlghts treatles ln the Intemallegal order.732

This ls Dot to say that Colombla Is not receptlve ta supranational authorlty. If DOt, It would not be

726 Nleto NaYla, supra Dote 7œ al 102·104 &Dd "lDeorporad6D dei OrdeD&lDleDto Juridlco: Colombta," supra Dote 709 al
55.
m Nleto NaYla, Ibid. at 108.
728 Ibid.
729 Ibid. al88.
730 Information Document, supra Dote 703 al lB.
731 O'Rop, supra note 15 al 174-
732 ConsUtud6n de Colombla, 1991, 01lUM: PoDUcaI Dalabase of lbe Amedcas
< bUp:/iwwIIr.porretowa.edulpdbalCODSdtutlonslColombtalcoloIllbtLbtml> (date accessed: 15 November 1999) lit. 93.
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a member of the Andean CommDDity. In the COnst1tUUOD For eumple, ArUcIe 1~16) states:

Apprave or rejeet treades tIlat the rovemmeDt celebrates wlth otber States or eDIIUes of
IDtenadooallaw. Tbroup tb8 treadeSt the State JDaJ, OD tb8 bUis of equl1)', reciplOcl1)'
and Datlonal coaveDleaC8, pardaDy traDsfer determlDed attdltllUoDS to IDtelllld0nal
OrpolzaUODS tbat bas as aD objeCllve ta prolDOte and CODSOUdate ecoDoDlie lDIeEndOD
wlth other States.

In terms of trade agreements, ArtIcle 224 states:

toar;ress must &Jprove treadeSt for tbem to be valld. NeverthelesSt the Preside. of the
RepubUc ma)' grut proYisloDal appUcadoD to eeoDomlc &Bd tralle agree_nts 8I18ed
OpOD ln tbe ana of IDtemadoaal orpDlzaUODS. ID tbls case, as SOOD as tbe treat)' cames
provtstooall)' blto force, lt sbould be seDl to Coagress for its approvaL If toomss does Dot
approve. the appUcadoD of tbe treal)' sbaII be sospeDded. (&Dthor's traDsladoD)

Flnally, ArtIcle 227 states:

The StaJe wtII promote ecoDoDe, sodal &Bd pollUcallDteEfldOD .th otIIer 1llU0DS 8Dd
espedally wlth tbe eoDDtrles of LadD America and tbe CartbbeaD tbroaP tbe œlebradoD
of treades based OD eqUlt)', equaDt)' and recfproclt)', create supraDadoDal OI(UlzatlODS,
for the creadoD of a cOIIIBIIdt)' of Latbl-~dcaa DadODS. TIle law sball estabUsb dlnel
eleCUoDS for the Andeau ParUameDt aad J..atlD.Amedcan ParIlamellL (autbor's traDsIadOD~

ln tenn of reglonal Dorms, it Is tbe poslUon of the Colomblan Government tbat ID terms of the

Andean COlDDlunlty, the)' sball bave direct aod immediate appUcation ODce they are pubUsbed ln

Colombla's Officiai Gazette. Rowever, otber reglonaJ norDIS bave tG be IDcorporated ID tbelr legal

order to bave the force of law.733 Moreover, the Colomblan GoveromeDt's poslUon Is that

Jurisprudence and doetrlDe reeogolzes that tbe laws that IDeorporate treaUes prevall over the

Intemallaws and norms.734 AddiUonally, once Colombla bas raUfted an lntemaUonai eeoDomie

integration treaty and It bas beeD approved by the leglslature, the deelsloDs of a supranaUonai

body prevau over the DaUonailaws of Colombla.735 Rowever, as stated before, the DOnDS would

bave to belmplemented at the domestic levellf lt Is to bave effect and the)', as weU as treattes, are

133IDformadODDocumeat, supra Dote 703 al 19•
7341b14
735 O'Rop, supra Dote 15 at 174.
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subJeet to the Constitutlon.736

2. Overcomlng tbe ObjeC1lves of tbe DlfferlDg RegIonal Blocs

There Is anotber legal obstacle !bat bas to be consldered. ThIs Is the problem !bat may arise trom

the clash ofthe d1fferlng objectives from a reglonal trading bloc tu the luger bemlspberlc trading

bloc. This Is probabl)' the most problematlc obstacle that ma, arise ln attpln1ng effeetlve

integration, and wblcb a strong supranational autborlty may cause ratber tban solve disputes. ID

terms of the objecUve of the FrA!, assumlng that the modells based on the NAFl'A, deeentralized

model, Its scope will be prlmarU)' be conceroed wlth the lree movement of goods and not 8IPud

beyond these parameters Into a common market or customs union. AddlUona1ly, It appears tbat If

reglonallntegratlon ls to oecur, It will be done on a bloc to bloc negotlatlon basls. Wltness the

talks between the MEaCOSUR and the Andean Communlty Into creaUng a lree trade agreemenl731

Tbe problem tbat may arise from these arrangements Is tbat eacb trade agreement bas Its OWD

stnIetures ad dlfferlng objectives. Tbis problem was made relevant ln the recent creation of the

European Economie Area (EEA) Agreemenl738 ThIs was an agreement to brlng the two tradIDg

blocs of the European Free Trade Association (EFrA) and tbe European Communlty (EC). Its

objeetlve was the foUowIDg:

The mbidon of the EEA Ag'reement \VU to extend tIIe four main UberUes emIJodfed iD the
mies of the EC internai market (sodal poUey, consumer protecUon, the ellVtnament.
statlstlcs and company 18111), ta tbe relaUoDS betweeD the EC and the EFl'A coontltes. as
weU as amoll( the IF!'A coontdes themseIves. The free movemeDl of l'oods, persoos,
services, and capital, wtth as few excepUons as possible. was the obJeCUve.739

As pan of the agreement. the parties were to bave formed a judlclal autborlty wben tbere would

736 InfOl'lD8UOD Document, supra Dote 703 al 19.
737 "Bloc ta Bloc Nel'oUatlons?" supra Dote 301 at 3. AlBo see the San Jose DecJaratlon, supra Dote 10, aDIlU 1, pan. 7
wllere It states tbat:
Countrles may DeroUate aDd accept the oboraUoDS of the PTAA lDdlvlduallY or as memb..s of a 8Qb-redoDallllt"UoD IfOlIP
D8CoUaUDr a8 aUDIt
738 AgreemeDt aD Europeu BcoDomie Area(BEA ApeelDeDt~ (1993) 29 C.M.L Rey. 1247.
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bave been a close UDk between that autborlty and the EC Court of Justlce.740 It was thoUlbt tbat

tbIs Judlclal system would aebleve tbree obJectives: resoluUon of confllets between CODlI'aetlq

parties, seUlement of disputes amoDg the EnA countrles and presenaUoD of legal UDlformity

wltbln the DA. ne EEA courts, of wblch there were to be two, were ta be IBdepeDdeDt of, but fuIly

IBtegrated IBto the Ee Court of JusUee.141 ln order ta see If tbIs framework was legally comp.able

wlth the EC, an OplDlOD was sougbt trom the EC Court of Justice. ne Court, lB Its declsloD, deelared

that the "system of Judlelal supenlslon wblcb the [EU] Agreement proposes to set up Is

IBcompaUble wlth the EC Treaty."142 Wby tbIs declsloD Is Important are tbe reasons for the

IBcompaUbWty of dual Judlclal systems that will arise on a based on the premlse that negoU.aOD

for a free trade area will be tbrougb a bloc by bloc basls.

Tbe bastc radoule belllDd the Courrs opiDlOB Is tbat, aItIloar;b tbe EU Is deslped to Ile
dynamIc and bomoreneous aad to surpass free trade agreemeDls, It Is Dmlted to lbe
ImplemeDtadoa of raies nladDr to certain medoms ID ecolODde relaUoas.1D coDtrasl, lbe
Be pursues _ch more far reaclllDr purposes and Its nies 00 econoDc freedoms are
menlf the meaD8 to aclde,e lbose objecdles. For tbat reasoa, the Court based Its aaalJsls
00 the pnDdse that tbe bomopneltJ of lepl raies tllroarbout the EU cauot be seClll8d
br provisions of BC law wIIIch an IdeDdcallD collteDt or wordlD( to tbose of the BEA
Agreemeat.143

A1thougb ln the conten of the EEA, the raUonaie beblDd the ruUng Is very mucb appUcable to

bemlspberle Integration. Both the MERCOSUR and the Andean Communlty bave a macb more

amblUous Integration objective than wbat Is belng envlsloned by the current negoUators of the

FTA!. If there Is a strong reglonal supranational autborlty tbat Is capable of reaeblng deelsloDS

dlreedf appUeable on aIl member States, the posslbWty may arise these norDIS may cODDlet wIth

those of the subreglonal trading blocs. In sueb a state, the conmet ln objectives may arise ID

dlsunlty beeaase of the cceltber or" proposlUon tbat will oecor between lbe clash of stroDg

supranaUonai bodies, the Andean Court of Jasdee, a probable MERCOSUR Court of Judee tbe

Central Amerlcan Court of JusUce and tbe one needed for successful rertoDallBtegraUon, the FrAA

139 RJecbeDberr, supra note 494 al18.
140 Ibid. &t85.
741 Ibid.
142 Case 1191, 1991 B.C.R. al 1·6 112.
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Court of Justice. Tbls leads to an Imbalance of obUgaUoDS wbereby the substance of ODe set of

laws wlU blnd one group of States, wbUe othen wbo are Dot part of subregioDaI bloc may feel a

secondarJ role ln the regioD. This Is partlcularly true If the MERCOSUR or the ADdeu CommDDItJ

expands or Joln together as one commDDlty. Tbe eountrles left out may be regarded as "B

members" and tberefore the dlvelliDg lnterests of those blocs will become a source of MdoD.

Moreower, the dopUcadon of legal reglmes cao oDly generate CODmets ID reSDIts and legal

cODtests. Forum sbopplng beeomes a problem and two contllctlDg and blDdIDg JudgmeDts ma,

arise If UUgants brlng a elalm fonvard to ~fferIDg dispute seUlement systems. If DO autborltatlve

dispute seUlement proeess Is deelded, the varlous dispute seUlement reglmes ID tbs beDdspbere

will effectlvel, eoUapse.744 Tbis causes an 1mbalaace ID Dot only the dltferIDg obUgations a

country wIU nad Itself ID, but a1so ln terD1S of compUance \VIth thelr trade qreemeDts. As

Professor CoUler bas obsened about Ws problem ln terms of the ElA, "ID CODsUtuUODal terms, the

EEA Agreement may enter blstory as an eumple of unbalanced substance structure parlDgs apoD

wblcb lasting relationshlps eannot be bullt."745 Tbls statement Is equally .ppDeable tu the

bemlspberlc Integration process and poses a real obstaele.746

v. CONCLUSION

If ollly tam of IDtemadonal trealles OB wldcb the processes of IDterradon are based are
eWDined, It wUl be noUced tbat, at least trom a formai point or vlew, IDsdtuUODS to wldcb
they &'Ive orig1n bave a very accentuated 1DterrovemmeDtal &lUI tradldoDal cbaracter.
Tbelr powers are DOt weB deftned, maklD&" refereace only IDvery rell8ra1 terms to tbe tasks
requ1red by tbe appltcadOD or trealles and the reDerai surve1llaDce or tbe OperatiOD of tbe
process. WlthID tbls tradidoDal cODcepUon OD wldch the ~orlty of g'Overmoents were
lDs)ired, powers of IDstltudODS \Vere maIDIJ for co-ordlDatloD purposes and ID DO case for
subordlDadoo; therefore the funet10D of member States ID the Imple_ldadoD of the

743 RieclleDbeq', supra Dote 4M al tri.
744 P. Keueth Klplapt, "Jurlsdlcdooal DDcertalDtles aad 1DtepaU0D Processes ID Alrlea: The Need for BarIIIoDT'
~1995) 4 TaL J.IDt'1 & Comp. L. 43 al 51.
45 CotUer, supra Dote 18 at 408.

746 Nowt 0118 or tII8 Geoeral PrlDciples for the DerodalioD of tbe FrA! ID the San Jose DeclaraUoD, supra Dote 10 al
Anoex 1, parapaph 61s tb.at
The nA! WI co-mat wlth bUaterai and nlt-rertoDal 8Il'eemelds. ta the atent tbat the rlrhtl and ob_aUou lIIIder tha,
qreem8llts are Dot covered by or ra beyou die rlrhts aDd obBraaoDS of the "AA.
TIIIs, however, does DOt sutncieDtly address the problem tbat a mulUplldty of rel1oDalll1'88meD18 aad bodies will
hamper tbe reaDzadoD of anIDtepated market, "Jurlsdlet1oD&1 UncertalDdes," mpra DOte 744 al 50.
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prv'2SS and Its developmeat bad an absolute and total cbaracter, keeplq" UDaffeeted the
pleDitude of tIIeIr pdvUe(e8, wldeb ID some cases _le evea sapported bJ die veto
power.747

The classlcal noUon ofthe formatlon of an IDtegratloD agreement as quoted above ls Dot aD OpUOD

that Is to be pursued If a 'Free Trade Ana of the Amerlcas' Is to be suceessful. The dlvergeDce ID

economlc development, legal reglmes and poUticai power ln the reglon makes It necess&rJ for tbe

adopUon of strong supranatlonal bodies tbat cao oversee tbe problems tbat will arise ln sueb an

agreement Latin America bas been very adverse ln creaUnr tbese bodies desplte the experlence of

past fallures uslDg the traditional free trade model. The United States bas ways been quIte

bostlle and susplclous of supranational bodies. Canada's legal order sUII bas Dot addressed the

problem that tbls may cause If these norms affect the division of powen lnberent ID Ifs

Constltutlon. Eltber way, ln the long term, It Is asserted tbat wlthoot tbese bodies, anJ future

reglonallntegratlon scbeme wIU be doomed to fallure lIke past attempts at Slmôn BoUvar's

dreams ofbemlspherlc integration.

747 0rrero-V1cuaa, supra Dote 489 al 140.
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DomesUc Law (Background Paper) by D. Dupras (Ottawa: Suppl, 81 Senlees Cuada, 1993)
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5. Websltes

LaUD America COnstltoUoDS
bttp:/lw1nr.georgetowD.edulpdbalCoDStltuUoDS

ThIs ls the Georgetown PoUUcal Database of the Amerlcas. ft CODtaIDs up to date copies of the
constitutions ofthe naUons ID the Westem Hemlspbere.

Foreign Trade Information System
bttp:/lwww.slce.oas.org

A very comprebenslve website wlth information OD the Free Trade Area of the Amerlcas process
wItb copies of ail the trade agreements ln the Westem Hemisphere.

Audeo Communltt
bttp:/lwww.odeancommunlty.com

This Is the offlclal website for the Andean CommUDIty. It contalDs a rlcb source of InformaUon OD
the formaUon of the Communlty as weU as Its Dftlclal GazlUe.

Slstema de IDtegraclôn CeDtroamerlcana
www.slcanelorglsv.

This ls the officiai website for the CeDtrai Amedcan Integration System. It contaIDS the treaUes
and docUD1eDts that make up tbls Dewly formed scbeme as weU as Informadon on Its institutions
and structures.

Free Trade Area of the Amerlcas
www.rtaa-alca.org/

This Is a reeently constructed website from the DAS and ma wlth information OD the lflDIster's
meetings ln the FTA!, as weU as docUD1ents sucb as compendiums of the Investment agreements
ln the bemlspbere and the anU·dumplng and coutervalUng laws ln the respeettye coutrles.


