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This thesis seeks to sketch the outer contours of the epistemological universe in

which the science of lJiül al-5qiJ was elaborated in classical Islam. The task is

accomplished by analyzing arguments both for and against qjyiS and la 'lllas presented

by two major jurists of the 5th century of the Hijra representing opposite ends of the

Islamic theological spectrum: (1) the I:Ianafite Mu'tazilite jurist Abü l-I:Iusayn al-B~ri

(d. 436/1044) and (2) the Zahirite Abü Mu4ammad 'Ali ibn I:Iazm al-Andalusl (d.

456/1064). After detailing each author's stance regarding the justifiability of qiyâs and

ta 'li/, the thesis analyzes the underlying theological and epistemological premises and

assumptions that can be extrapolated from each author's position. This analysis focuses

on three fundamental sets of questions, namely: (1) What can be inferred from each

author's position regarding the nature and provenance of knowledge in general, and of

the relative status of certain (qa.l7, yaqIm) versus suppositional (~8l1OJ) knowledge in

matters of Sharl'a? (2) What, according ta each author, was the moral-Iegal status of

aets before the promulgation of the Shan'a, and what can be inferred from this about the

nature and provenance of moral-legal norms as conceived in the Islamic world view?

Finally, (3) What can we conclude, on the basis of each jurist's arguments for or against

ql}'as and la 'li/, about the purposefulness of Divine acts in general and of the Shaii' a in

particular?
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Ce mémoire a pour objectif de dessiner les grandes lignes des prermsses

épistémologiques à partir desquelles s'élabora la science des U$iÏ1 af-fiqIJ à l'époque

classique de l'Islam. Pour ce faire, nous examinerons les arguments pour et contre le

qiyas et le ta 'llJ tels qu'avancés par deux juristes éminents du Sème siècle de l'Hégire.

Ces deux juristes, qui représentent des perspectives théologiques nettement opposées,

sont: (1) le mu'tazilite hanifite Abü l-ijusayn al-B~r1 (m. 436/1044) et (2) le ~ahirite

Abü Muq.ammad 'Ali ibn ijazm al-Andalusl (m. 456/1064). À la suite d'une exposition

détaillée sur la position de chacun de nos auteurs concernant la justification du qiyas et

du ta m en soi, nous procéderons à une analyse des prémisses et des suppositions

théologiques et épistémologiques qui sous-tendent la doctrine de chaque juriste. Notre

analyse s'axera sur trois groupes de questions pertinents: (1) Premièrement, quelles

conclusions peut-on tirer de la position de chaque auteur quant à la nature et la

provenance de la connaissance? Quelle est la position relative - par rapport à la Shan' a

- de cette connaissance qualifiée de « certaine» (qa.1 1, yaqiol) par contraste avec celle

qui ne constitue que de la supposition (-?11110) ? (2) Deuxièmement, quelle était la

qualification morale et légale des actes avant la promulgation de la Sharl'a et quelles

sont les implications qui en découlent pour la nature et la provenance des normes légales

et morales telles que perçues dans la conception islamique de la réalité? (3) En dernier

lieu, quelles conclusions s'imposent pour ce qui est de savoir si les actes Divins - et

surtout la Shan'a - visent, oui ou non, la réalisation d'un certain bénéfice, dénommé

« m~la.(J8» ?
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INTRODUCTION

Statement ofPlDpose andBackground

This thesis explores the epistemological implications associated with the

justification of juridical qiyis. While a good deal of attention is paid ta the theoretical

justification of qiyas and its modus operandi, ta 'li/, in general, special emphasis is

placed on justification of that subcategory of ta 'lllconcemed with determining the ratio

legis, or 'il/a, of a Shan'a ruling in the absence ofexplicit textual evidence.

Ta 1l/ is perhaps the most central component of qiyi's, which itself constitutes

the fourth major source of Islamic law. While the Qur'an, the Sunna and, ta an extent,

consensus (ijma' of the scholarly community represent a fixed body of textual materia}

providing the fundamental mIes of the Shan'a, qiyas is indispensable for extending the

basic mIes and logic of the Shan'a ta unprecedented cases. Without qiyas, the properly

religious, or Islamic, part of the law would he confined ta no more than those cases

explicitly covered in the texts, while the vast majority of rules enacted to deal with the

many vicissitudes of everyday life would have ta be derived on a purely utilitarian,

pragmatic basis with no direct grounding in the divine sources of Revelation. The

various methods of reasoning subsumed under the category of qiyi's were thus

articulated and systematized by the classical jurists as the best means of ensuring that

aIl positive law could be derived directly from the sources of Revelation. This not only

guarantees the authenticity of the law thus derived, but aIso assures that such law
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conforms as closely as humanly possible to the will of God as revealed in the primary

sources of Islam.

Every instance of qiyis, therefore, is intended to uncover the most appropriate

ruling for an unprecedented case by assimilating it to a case covered either explicitly or

implicitly in the texts. The ruling of the original case is then transferred to the novel

case based on a common occasioning factor, or 'illa, judged to be present in both cases.

No qiyas is possible if the 'illa of the original ruling cannat be determined with

sufficient certitude. It is this very involved process of determining the 'illa that

constitutes the portion of qiyis known as ta Wl. When the 'illa, or occasioning factor, of

a particular rule of law is given explicitly in the revealed sources or is the subject of

juristic consensus, the jurist's task in assimilating a new case to an original case is fairly

straightfo1Ward. In many cases, however, the exact 'Ilia of a given rule is not

enunciated unequivocally in the texts, leaving the jurist with the delicate task of

determining, as accurately as possible, the occasioning factor of the original case on the

basis of which he proposes ta derive a nlling for the new case. Due to this absence of

textual or consensual evidence, the determination of 'Ilia in such cases must rely on

extra-textual, that is ta say, on largely rational considerations.

As might he expected, a wide spectrum of opinion arase among jurists regarding

the justification, the scope and the proper modalities of qiyas and of ta 'lil based on

rational inference. Al-Ghazali, for example, went to great lengths to justify the

legitimacy of rationally inferring the 'illa based on bis elaborate theory of mun8saba,

according to wbich a given feature of the original case May be considered the 'illa of a

2
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ruling ifthat feature is round to be '·suitable,tt or "relevant," to the role in question. 1 Ibn

l:I~ on the other hand, rejected altogether the notion of hazarding any assessment of

the tilla in the absence of the most unambiguous and explicitly stated textual indication.

In fact, Ibn l:Iazm declared it illegitimate to transfer the ruling of a case covered in the

texts to a new case cvcn if the tilla of the original case was known with absolute

certainty.2 Among the Mu'tazilites figured not only those who affinned and defended

qiyiis and the rationally inferred 'illa, such as Abü l-ijusayn al-B~r1, but aIso those who

rejected it outright, such as IbrahIm b. Sayyar al-N8??am.3 Such debate and divergence

of opinion was certainly inevitable for, after all, allowing a jurist's own notions ofwhat

is most likely to be the occasioning factor behind a given Sharl'a ruling adds a measure

of subjectivity and human fallibility which could never be admitted without rigorous

and persuasive justification in a system oflaw which endeavors to embody the very Will

of God for mankind. Indeed, the issue of deriving Sharl'a ruIings based on qiyis - and

especially when the 'i/Ill must be rationally inferred - takes us ta the very heart of sorne

of the most important and sensitive theological and epistemological considerations upon

which the entire Islamic world view is based.

1 See Wael B. Hallaq, A Historyofls/amic Legal Theories: An Introduction to SU11D]U~ü1 a1-Fiqh
(Cambridge: Cambridge University Press, (997), pp. 88-90 for a discussion of ai-Ghazali' s method of
"suitability" and pp. 82-107 for a lucid and comprehensive treatment of qiyis as a whole.

2 See Fadel 1. Abdallah, "Notes on Ibn f:lazm's Rejection of Analogy (Qiyis) in Matters of Religious
Law," American J0W7181 ofls/amie Socill1Sciences. 2 (1985): 207-24, esp. pp.·211-22 for an overview of
Ibn ijazm's methodology and main arguments in refuting qiyis. See also Nabil Shehaby, "'/llaand
Qiyisin early [slamic Legal Theory," Journal of the American Oriental Society, 102 (1982), pp. 29-33
for Ibn ijazm's rejection of the concept of 'illa and for an informative treatment of the juridicaI doctrine
- especially with regard to qJ)r.tiand ta '61- of Abü Sulayman Diwüd b. Khalaf(d. 270/884), founder of
the ?ihirite school of theology and law.

3 See Shehaby, ibid., p. 36, where he refers to aI-N~im(d. between 220/835 and 230/845) as "the tirst to

3



•

•

•

TheoreticaJ Framework

This thesis seeks to sketch the outer contours of the epistemological universe in

which the science of ~iïJ aJ-Dqh was elaborated in classical Islam. The task wiU be

accomplished by analyzing arguments both for and against qiyis and ta~nl as presented

by two major jurists of the 5th century of the Hijra. The jurists in question, who

represent opposite ends of the Islamic theological spectrum, are the ijanafite Mu'taziIite

jurist Abü I-ijusayn al-B~ii (d. 436/1044) and the Z3hirite Abii MuI}.ammad 'An ibn

ijazm al-Andalusl (d. 456/1064). Hy analyzing the treatises on U$iï1 aJ-fiqh of authors

with such widely divergent theological orientations, we seek ta draw out and map the

very crucial epistemological considerations which lie at the base of each author's

position. The juridical methods of qiyis and ta~Dllend themselves particularly weil ta

such an endeavor. Being neither strictly textual nor purely rational methods of deriving

the law, they represent the delicate relationship between the incontrovertible and in

sorne ways inscrutable - but nonetheless flnite - dictates of Divine command, and the

urgently felt need among jurists to capture sornehow the essence of that command

rationally and methodologicaHy, so as ta extrapolate therefrorn general moral and Iegal

principles which could be applied to aU the multifarious details of human Iife.

In the main section of each chapter below, wc shaH provide a detailed exposition

of each of our jurists' positions regarding the justifiability of qiyis and ta 'Rl This will

be followed, in the second part of cach chapter, by a discussion and analysis of the

underlying theological and epistemological premises and assumptions that can be

reject the use of analogy in law."

4
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extrapolated from each author's position. Our analysis shall foeus on three fundamental

sets of questions, namely: (1) What can we infer, from each author's stance with

respect to qiyas and ta'lJl, about the nature and provenance of knowledge in general, and

about the epistemie status of that "knowledge" which results from the exercise of qiyaJ?

(2) What, according to eaeh author, was the moral-legal status of aets before the

promulgation of the Shaii'a, and what can we infer from this about the nature and

provenance of moral-legal norms as eonceived in the Islamic world view? (3) What can

we conclude, on the basis of our jurists' arguments for or against qiyiS and ta'lll, about

the purposefulness of Divine acts in general and of the Shaii' a in particular?

The Question oftoc Nature andProveolll1ce ofKoowledgc

By analyzing Abü l-ijusayn al-Ba~ii's and Ibn ijazm's positions regarding qiyâs

and ta'llJ, we shall seek to discover how each author perceives and defines knowledge.

What is the provenance of different kinds of knowledge ('ilm),4 such as sensory

knowledge, rational knowledge, and knowledge mediated through revelation? What is

the relationship of each of these three to the other two? Where does one begin and the

other end and what is their order oflogical priority?

More essentially, we shall seek to determine how eaeh of our authors views

different types of knowledge with regard to their position along the epistemic scale of

4 The reader is advised to note that throughout this thesis, "knowledge" is to be understood strictly in the
sense of u

~1m," and not in the sense of the intuitive, Gnostic concept ofumaofâ' found predominantly
among ~üfi writers. Whether or not such knowledge was considered real and legitimate by our two
thinkers is a question which faIls outside the scope of the present work. Mystical knowledge does not,
at any rate, fonn part of the conceptual structure of knowledge which each of our thinkers expotmds in
his respective treatment of q/)'is-and ta 'li!.

5
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certainty. This discussion will center primarily around the dichotomy of certain (qa!7,

yaqlmJ versus suppositional (-?lJL1Dlj knowledge. How are the different kinds of

knowledge mentioned above divided between these two categories? Where exactly lies

the border between certainty and supposition, and what attitude do our authors take

towards each category? Is knowledge to be understood as a set of propositions which

are objectively true in an absolute sense, that is, true from the perspective of God? Or

rather, is what can be termed " 'iloi' relative to some extent to the knowing subject,

whereby "knowledge" is equated with the results of the subject's best efforts to arrive at

the understanding of a thing? If one takes this second position, does "knowledge" then

become an entirely subjective category defined strictly in terms of the individual

knowing subject? Are there any factors or considerations which might prevent such a

wholesale subjectification of knowledge? If we adhere to the fust position - that is, if

knowledge is defined by that set of propositions which are objectively true in an

absolute sense, with both "objectivity" and "truth" here being constituted by and

through God as the ultimate source and detenninant of such categories - then that

which is merely suppositional (.fannl) would necessarily fall outside the range ofwhat is

considered lmowledge proper, or ~1m. If this is the case, then what are the implications

of -?1llllJl "knowledge" in terms of the Shan'a? More specifically, what is the

justification of deriving Sharl'a rulings through means which admittedly yield mere

supposition rather than a conclusive knowledge which is concurrent (though not, of

course, coextensive) with Truth as lodged in the mind of God, and then including such

rulings among that set of directives and laws which are collectively referred ta as the

Law ofGad and an expression of the Will ofGod for mankind?

6
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The Slalus ofAcIsBefore toc Soari~

In addition to the questions raised above, we shall attempt ta pinpoint and

analyze each author' s views regarding the status of acts before the promulgation of the

Islamic Sharl'a. This will be done in an attempt ta shed light upon a complex of

questions intimately related ta the nature and provenance of moral-Iegal-ethical norms

as perceived in the Islamic world view.5 The principal questions for which we hope ta

adumbrate a response include the following: (1) Do acts have an inherently good or evil

nature, or is it their prescription or prohibition by Revelation which defines acts as good

or evil? In the case of this second possibility, is it necessary even to classify acts as

"good" and "evil" at aU once we have determined their moral-legal status, or is it

sufficient simply to know that certain things are lawful while others are prohibited, with

licitness and illicitness as the only (relevant) criteria by which acts may be qualified?

(2) If acts are seen ta be inherently good or evil, do this goodness and evilness

necessarily determine the acts' moral-legal status? That is, are good things prescribed

(or at least permitted) and evil things prohibited as a necesslUJ' result of their being

either good or evil? (3) If acts are ootautomatically permitted or forbidden according ta

their inherent goodness or evilness, then what determines their moral-Iegal status:

reason, revelation, sorne combination of both? (4) If acts are inherently good or evil,

can these qualities be discemed by the intellect or can they be knO\vn only through

revelation? (5) If acts are ootinherently good or evil, then what considerations - if any

S See A. Kevin Reinhart, BcforcRcycla/ion: Thc BOlD1darit:S ofMus/im Moral Thougilt (Albany: State
University ofNew York Press, 1995) for an excellent in-depth study of the religio-historical
development of the Muslim debate surrounding the status of acts before the Shaii'a and of the

7
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- are seen ta inform the divine prescription of some acts and the prohibition of others?

(6) What raIe, if any, devolves upon the Qur'inic concept of the D!ra, or "primordial

nature" of man,6 with regard to the assessment of acts? (7) What conclusions can we

draw, from the answers ta the questions above, about the objectivity or the subjectivity

ofmoral-Iegal norms as conceived in the Islamic world view?

Toc Question ofMa,lafia andt!Je PlO]JOsefuloess ofthe S1Jarl~

Finally, we shall seek to round out our sketch of the fundamental premises and

assumptions which underlie the conceptual framework of each of our authors by

exarnining the notion of benefit, or "m~laI)à' - a concept which highlights perhaps

more than any other the distance which separates, in certain instances, one end of the

Islamic theo-juridical conceptual spectrum from the other. Among the questions we

shaH probe in this regard are the following: (1) Is there any sueh notion as m~/a!Ja, or

"benefit," whieh informs Divine aets in general, and the Sharl'a in partieular? If sa, do

we know this fact rationally or through textual means? (2) If m8$/aq8 does exist as an

underlying principle of the Sharl'a, how are its specific contents known? That is, how

ean we determine what specifie actions lead ta the realization of ml1!/a.(J;/? (3) More

specifically, what is the relationship between reason and revelation on the one hand, and

epistemological implications of this debate for Muslim thought regarding the nature and provenance of
moral-ethical norms in general.

15 See Qur'an 30:30 where Gad is said to have created mankind on a "fi.tra," that is, a "pattern" or
"primordial nature." The text of the verse reads: "So set thou thy face steadily and truly to the Faith.
(Establish) God's handiwork according to the pattern [or "nature," Le., "fi.trà'] on which He has made
mankind No change (let there bel in the work (wrought) by God That is the standard Religion, but
most among mankind understand no1."

8
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between conclusive and suppositional knowledge on the other, in the determination and

the actualization of m8!/a{ul!

9
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Abü l-~usaynal-B~r1

(d. 436/1044)

Al-B~rl~ Introduction to His U Ka/am R a1-Qiyas"

Al-B~r1 dedicates aImost 200 pages of his magnum opus on legal theory, Ki/ab

aJ-MuÇtamad fl[4ül a1-Fiq1J/ to a detailed discussion of the theoretical justification of

qiyiS and ta 'li!, as weIl as an exhaustive treatment of the technical details of these two

processes. Al-B~r1 begins this section of the Mu'lamadby stating that his purpose in

discussing qiyas is to demonstrate that it is an activity decreed upon the Muslim

community by the Lawmaker, and to clarify the various conditions which govem its

practice. However, before demonstrating that qiyiShas been prescribed in actuality, it

is necessary fust to discuss the theoretical justifications of this prescription. Both of

these matters must in turn be logically preceded by a discussion ofwhat qiyiS actually is

in its essence. Since qiyàs in matters of law is, as al-B~rl describes it here, a "sign"

(lJOlara), he must consequently explain fust and forernost the nature of such a "sign" and

its various components. From this point, al-Ba~r1 then proceeds to a discussion of what

qiyas is and what issues are closely related to it, fol1owed by a discussion of the

theoretical admissibility of qiyâS being either decreed or prohibited. This discussion

entails the theoretical justification of qiyas as a general concept, followed by an attempt

to show that, in addition to its theoretical admissibility, qJYiS' has in reality been made

7 See U aI-KallÏm fial-Qiyis[wal-ljtiJJidj," pp. 689-867 in Vol. Il, Ki/ih aI-Mu itlll11ad6 U~riIal-FiqIJ, ed.
Muhammad Hamidullah et al., 2 vols. (Damascus: Institut Français, 1964-5), referred ta hereafter as

10
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incumbent upon the Muslim community. Finally, al-B~ dedicates the rest

(approximately two thirds) of this chapter of the MuÇtamad to a discussion of the

minute technical details of qiyas and ta 111, which faIl outside of the scope of this

thesis.8

Chapter on the Definition ofQiyas

A1-B~r1 defines qiyas as "establishing the judgement (iJul:m) of a thing by

considering the cause ( 'iUa, pl. " ~1a/") which attaches to something else,"9 with " 'iUi'

defined as "that which effects, or brings about, a legal ruling."IO This definition, al-

Ba~r1 points out, is inclusive of both qiyas a1-.tard, where the judgement of the original

case (/l?1) is transferred to the assimilated case (far' due to a shared 'il1a between the

two, as weIl as qiyas a/-~ in which the opposite of the ruling of the original case is

established in the assimilated case due to the divergence of their respective ~1Jas. An

example of qiyiS al-.tardis the prohibition of taking interest on the sale of rice based on

"Mullamad"
8 See Hallaq, "A Tenth-Eleventh Centmy Treatise on Juridical Dialectic," Muslim World, 77 (1987), pp.

200-3 for an exposition of the most important technical aspects of qiyas and la 111as expounded by al­
B~r1 in bis Ki/aD aI-Qiyis aI-Shar7. Al-B~ composed this latter treatise as a summary, with slight
modifications, ofhis expanded treatment of qiyMin the Mu l tllD1ad

9 See Multamad, p. 699 for al-B~n's discussion ofvarious definitions of qiyasand ofhis justification for
choosing tbis particular one over aU the rest.

10 See ibid., p. 704. The importance ofthis particular definition will become clear as our discussion of the
'J1la progresses. In fact, describing the 'illa as efficacious (mu 'at1Jt1Jira) in bringing about the ruling,

rather than simply being habitually associated with it by the" ~dll," or "habit," ofGod in creation was
the subject of intense debate among jmists, based mainly on theological, rather than purely legal,
considerations. Indeed, as it will be seen in the next chapter, Ibn I:Iazm vigorously opposed any notion
of 'Hia in the Sharl'a if 'illais taken to mean that which is eflicaciousin producing a ruling. Similarly,
an Ash' arite such as al-Ghazali also did not allow the .. 'jl1à' of a ruling to be described as necessitating
that ruling in a real sense and without qualification. See, Ûlter a1ia, Ahmad Hasan, "The Legal Cause in
Islamic Jurisprudence: An Analysis of ~llataI-/Jukm," Islamic Studies, 19, IV (1980): 247-270 and
Hasan, "The Conditions ofLega! Cause in Islamic Jurisprudence," ./Slamie Studies, 20, IV (1981): 303-
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this prohibition in wheat, due ta the fact that bath share a common 'lUa - either

edibility, measurability by capacity or measurability by weight, depending on the

scholarly interpretation taken - which is considered efficient in producing the

prohibitive ruling. An example of qiyàs a/-~ is the following: If fasting were not

established as a condition of i Çtik8l; it would not be a condition even if one included it

in the vow to make iÇtiktif This would be similar to the case of prayer, which in fact is

established ootto be a condition for iÇtikaJ;even if the one making i
Ç
tik8fvows ta do so

with prayer. In this instance, the original case is prayer and the judgement is the fact of

not being a condition for i
Ç
tik8f The cause ( ~l/a) on account of which prayer is known

not ta be a condition of iÇtikifis the fact that it is not a condition of i Çtik8feven with

vowing. The assimilated case here is fasting. Now, since it is established that fasting i5

a condition for i1i.kMwith vowing, we must conclude, due to the diametrical opposition

of these two 'ila1, that fasting is aIso an independent condition of i'lik8f In this

instance, the opposite of the ruling of the original case is established in the assimilated

case due to the divergence oftheir respective ~1a1.

Top%gy andDefinjtions

A1-Ba~r1 defines a Usign" (amara) as that which, upon proper reflection, leads to

suppositional knowledge (-?Ill1.D), while an indicant (dall/or da/ma) is that which Ieads to

certainty, or "'ilm."ll Concerning the various types of signs, al-B~rl offers bis own

342.
Il Al.B~n notes in passing tbat wbereas theologians observe this distinction in both legal and rational

matters, jurists consistently reCer to Shan' a-related "signs," like qJyir and solitary 1)adil1J reports, as
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refinement of a categorization which he reports of Abü I-I:Iasan. Shaii' a indicants can

either be stated obviously and clearly in the texts or not so stated. Indicants which are

not textually stipulated in an obvious manner are further subdivided into those indicants

which cannat be discovered through the texts at al1, such as the value of damages ta he

paid in a given situation, and those indicants which, while not patently stated in the

texts, can nonetheless be extrapolated from them. This latter category of indicants must

in eveI)' case correspond to a specifie referent (madlül), tbis referent being itself either a

ruling or something which indicates a ruling. The activity by which one extrapolates an

actual ruling is called qiyas. That which serves to uncover the indicant of a ruling,

rather than the ruling itself, is in actuality an indicant of the 'il/Il, since it is the ~lla

which in turn indicates the ruling. An example of this latter category is that which is

adduced as evidence in determining that measurability by capacity is a more likely 'illa

than edibility in inducing the prohibition of interest in certain foodstuffs, or that which

indicates that the word "quni'" in Qur'an 2:228 refers ta a menstrual cycle. 12

Al-Ba~r1 then reports a variant subdivision of legal indicants and signs

propounded by al-Shafi'1. 13 According to this classification, Sharl'a proofs are either

extrapolated (mustl1l1ha,ta) or not extrapolated. Those which are not extrapolated are

the Qur'an, the Sunna and consensus of the community. Those which are extrapolated

are further subdivided into those instances in which the 'illa is realized, or actualized

(tu1)aqqaqu fio} /- 'il/a), and those in which it is not actualized. This second category is

"indicants," or at/il/a, with the implicit understanding tbat certain ..adJY/à' lead to certainty while others
engender Mere supposition. A1-B~ri himself, however, observes fairly strictly the distinction between
"dll!JJ" and ..an1arà' throughout Most of his treatise.

12 See Mu'/amati, p. 691. The relevant section of the verse in question reads: "Divorced women shaH wait
conceming tbemselves for three monthly periods (quru'," in reference to the waiting period ( 'idda)
which must elapse before a divorced woman is pennitted to remarry.
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unlikely to be of any use in deriving rulings, since the ~11a, as stated above, is that

which leads to the ruling, with the result that when the 'lUa is not present - or at least

not identifiable - there is no way to reach a ruling. Those instances in which the 'iRa is

actualized give rise to two distinct types of qiyar. The tirst, called "qiyiS lil1à' or

"qiyàs ma 'o~' obtains when the assimilated case resembles only one original case, such

as the assimilation of a male slave to a female slave in halving the punishment for

adultery. The other type, known as "qiyasg/Jalaha/ al-sbahaiJ," includes those instances

in which the assimilated case may resemble two or more original cases, requiring the

jurist ta refer it to that original case to which it bears the strongest resemblance (hence

the designation "giJalaha/ al-sIJahaDj. An example of this type of qiyas is the question

of whether the amount of retribution paid to the owner of a kilIed slave should be fixed

according to the liability due on property damage or, rather, on the amount of blood

money due upon the killing of a free man, the ambiguity arising from the sIave's

resemblance to aspects ofboth categories.

Al-Ba~r1 then cites at some length the opinion of'Abd al-Jabbar regarding the

various subdivisions of legal indicants. This classification is worth presenting in detail

not only because al-Ba~r1 seems ta approve of and adopt al-Jabbar's topology, but aIso

because it identifies specifically rational ( laqll) and textual (sam 5) categories of both

rulings and 'l'lal, which takes us straight into the heart of our tapie.

Aecording ta 'Abd al-Jabbar, then, signs other than those eonsisting of solitary

reports falI into two main categories: those which are referred to an original case, or

"roof' (0,1), and those whieh are not referred to a root. This second category is further

13 See ibid., p. 692.
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subdivided into those instances in which the sign in question cannot be narrowed down

with precision and those in which the sign can be identified with precision. An example

of the fust type is the elusive sign by which one might attempt ta determine the exact

circumstances under which a praying person's movements extraneous to the prayer are

considered sufficiently great as ta nullify that prayer. It is inadequate to stipulate, for

example, that the acts in question should not be of such a nature as ta lead a random

observer to the conclusion that a person performing them could not possibly be in prayer

at the same time. After all, he who randomly observes a person killing a snake or a

scorpion would not normally imagine such a persan ta be in prayer, although performing

these particular acts during prayer nonetheless falls short of nullifying that prayer. The

sign which indicates that enough extraneous movement has occurred so as to nullify the

prayer is, therefore, elusive and cannot be pinned down in a definitive manner.

Those signs which, although not referred to a specifie root, can be determined

with precision are themselves divided into two types; rational (taqù) and textual

(sam 1). Rational signs, defined as those which are not derived from textual evidence,

indicate rulings which May themselves be either rational or textual. An example of a

rational ruling indicated by a rational sign is the determination of the amount of

reparations ta be paid on damaged property. The ruling itselt: namely, the amount ta be

stipulated by the judge, is rational - that is, non-textual - as is the sign by which this

amount is determined, namely, the customary practices of people in buying and selling,

on the basis ofwhich the judge determines the amount of damages due. An example of

a textual ruling indicated by rational signs is the determination of the direction of

15
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prayer, for although we infer tbis direction based on essentially rational indicators, the

obligation ta face Mecca during prayer can itselfbe established only through the texts.

In contrast ta rational signs, textual signs require evidence from the revealed

sources establishing them as signs. AIso unlike rational signs, textual signs may only

indicate textual rulings, to the exclusion of rational rulings. The reason for tbis,

explains al-Ba~r1, is that rational knowledge is more immediate, and therefore prior ­

both logically and temporally - ta knowledge gained from the texts (Ii-arma 1- laqla

ashaqu min a/-sam ,.14 Since that which leads to a thing (Le., the sign) necessarily

precedes that ta which it leads (Le., the ruling), it follows that although a rational sign

may indicate both rational and textual rulings, a textual sign, being logically and

temporally posterior ta any rational category, may indicate only textual rulings ta the

exclusion of rational ones. An example of a textual sign which indicates a textual ruling

is the requirement of those residing in remote villages to proceed to the Friday prayer

should they hear the cali to prayer. In tbis case, both the ruling (Le., the obligation for

villagers to attend the Friday prayer) as well as the sign upon which tbis ruling is

dependent (i.e., the fact of hearing the cali to prayer) have been established textua1ly,

not rationally.

It is requisite, in determining a sign and that which it indicates, that there be

sorne clear connection between the two which makes the sign in question more likely ta

refer to that particular thing than to anything else. This connection can take one of two

forms: either (1) the sign being efficient in producing that which it indicates, as a

general rule and in the majority ofcases; or (2) that which is indicated being efficient in

14 See ibid., p. 694, ln. 19.
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producing the signe Al-B~r1 gives both a purely rational and a legal example for both.

A rational example of the tirst category - in which the sign is productive of that which

it indicates - is the presence of a storm cloud in the winter, where the cloud both

signifies and is the efficient cause of rain. Such an intimate relationship between the

signifier and the signified, however, does not bar, as a rare exception, the presence of the

former without the latter, as when a rain-Iaden cloud appears but rain does not actually

fall. In legal matters, the equivalent of this would be the presence of the ~l1a of the

original case in the assimilated case as a sign indicating that the ruling of the former is

to he established in the latter. A rationally-based example of the second category - in

which the sign is the product of that which it indicates, rather than vice versa - is the

wailing which emanates from a house in which we know ta have been a sick man. Such

wailing would, as a general rule, indicate that the man had died, although al-B~r1 does

allow that the screaming may, as a rare exception, have heen the result of sorne other

factor. In this example, that which is indicated, i.e., the death of the sick man, is the

efficient cause of that which indicates it, Le., the wailing. Al-Ba~r11ikens this situation

to that in which a legal ruling is found to be present when a given characteristic (WIl;ff)

is present and absent when that characteristic is absent. This coextensiveness of the

characteristic and the ruling is a sign indicating the high likelihood that that particular

characteristic is the ~lJa of the ruling. This would make the characteristic in question

bath productive of the ~11a- in fact it would hethe 'illa- and a sign indicating the 'IlIa

at the same time.
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RationalArgU111eots in Support ofQiyas and Ta 'lI1

The bulle of al-B~'s rational arguments for the justification of qiyàs- that is,

of deriving legal rulings not explicitly stated in the revealed texts and considering them

part of the Sharl'a, the Law ofGod - are to be found in a dense 15-pg. section entitled

"Chapter on the Fact that Reason does noi Judge Qiyas to be Repugnant in Legal

Matters."lS It is also in this chapter that the nature and position of the rational faculty

vis-à-vis the revealed texts are most clearly and explicitly expounded. Given the great

importance of this chapter for the understanding of our subject, we shall reproduce al­

B~rl's arguments in full in the pages that follow. Throughout this exposition, we shall

attempt to extrapolate from al-Ba~r1's arguments the underlying premises and

assumptions which fonn the contours ofhis epistemological framework.

One of the arguments of those who deny the validity of qiyiS, according to aI­

Ba~r1, is that the requirement to act on the basis of qiyas in Iegal matters is judged to be

repugnant (qabl/i) by the rational faculty. Al-Ba~r1 responds that this is not 50 since

reason, in fact, allows for the convergence of those conditions which, when taken

together, render the use of qiyàs in legal matters desirable (1)asan). According to al­

Ba~r1, there are four sets of conditions which must be simultaneously fuifilled for the

prescription of a given act ta be considered desirable. The first set of conditions is

related to the legal-moral categorization of the act, specifically its being recommended

(mandu7J) or obligatory (wtiJïfi), as opposed to being reprehensible (makrüli) or

prohibited (1)aram). The second set of conditions relates to certain qualities inherent in

lS See "Bibun fI 8Dl18 I-IaqlaliyuqabbÜJu 1-la1abbuda bi-I-qiyisi l-slIdrTJ;" ibid., pp. 705-719.
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the doer of the act, such as his possessing the abilities and tools necessary to accomplish

the act, his knowledge of the act's legal-moral categorization as either recommended or

obligatory, or the possibility of bis acquiring such knowledge by means of an indicant

established to that end. The third set of conditions is related ta the actual prescription

of the act, such as when the issue at hand involves certain harm. Finally, the fourth set

of conditions necessary for the prescription of a given act ta be considered desirable is

related ta the Lawgiver Himself, such as His knowledge of the variaus circumstances

connected ta the act and ta the doer, as weIl as the fact that He will reward those who

are obedient and who faithfully discharge their moral responsibility. As the individual

fulfillment of each of these sets of conditions with respect ta qiyas is rationally

admissible, according to al-B~ii, it fol1ows that the requisite convergence of aIl four

sets is aIso admissible, with the result that there are no rational grounds for ruling out

the admissibility of qfyasbeing decreed upon human beings as moral agents.

Ta prove that qiyas fulfills the fust set of conditions - namely, that it enjoys the

moral-legal status ofbeing at least recommendable - al-Ba~ii argues that it is adoùssible

for our acting in accordance with what we judge to be a sign to constitute sorne sort of

benevolence (lu!!), of which we would be deprived were we not to act on the basis of

the sign. The implication here is that the mere possibility of capturing this benevolence

suffices ta confer upon qiyas a rank on the moral-legal scale of acts sufficiently high to

render its prescription "desirable" (qasan). This requires, nonetheless, tbat we judge

sucb signs to be pertinent to the condition in which we find ourselves at a given

moment, for that which procures our benefit (m~l~a, pl. "m~mi{J") May change

according to our circumstances. The m~la1)aof the traveler with regard ta prayer, for
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instance, is different from the m~/a(Jaof one who is not traveling. Such is also the case

conceming a menstruating versus a non-menstruating woman. Likewise, that which is

incumbent upon a person may change, for example, in accordance with what dangers he

estimates (bi-1}asahi -?811Oiln) ta he present on a given voyage.

Regarding the second condition - namely, the possibility of a moral agent's

having knowledge ( 'ilm) of the obligation of acting upon qiyas- al-B~d advances the

following argument: If Gad were to tell a moral agent: "If you estimate (id1Ja-18DaDta),

based on a sign, that the 'i//a behind the prohibition of grape wine is its intoxicating

nature, then it is incumbent upon you to assimilate to it the case of date wine and to

abstain from drinking this latter," this would be sufficient in producing in the moral

agent knowledge - that is, 'i/m, and not merely -18110 - of the repugnance (quh!J of

drinking date wine, a knowledge which is ultimately dependent upon the agent's mere

estimation {-18J1Jl} of the sign in question, that is, his estimation that intoxication is in

fact the 'i/Ja behind the prohibition of grape wine. The agent recognizes this estimation

of the sign from within himself,16 which leads him to a knowledge of the same arder, al­

Ba~r1 seems ta imply, of that which would be engendered if God were ta tell him more

explicitly: uGrape wine is forbidden because it is intoxicating; assimilate to it the case

of date wine," or if He were simply to say: "Date wine is forbidden." Al-B~r1

concludes from all this that since it faIls squarely within the range of rational

admissibility for God to confront a moral agent with statements sunHar ta those above,

it is also, therefore, rationally admissible for such an agent to be capable of knowing the

obligation to act upon qiyàs.

16 u wa-hUW8ya 'dEuhad1JaJ-~llI1l1a mio nafsÜ1J:" Ibid, p. 707.
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As for the third condition - namely, the rational admissibility that prescribing

qiyâs does not constitute a detriment (mafSada) - al-B~r1 remaries that there is nothing

in the mind which necessitates that it should be a detriment. Thus, while it is possible,

though not DCCCSS8lJ', for acting upon qiyas to be detrimental, it is, by the same token,

also possible for it ta constitute a benefit (m~la.(Ja). And if it is possible for acting upon

qiyâs ta be beneficial, then it is also admissible to hold that prescribing qiyâs is

heneficial, for it does not stand to reason that the doing of a thing should be beneficial

while the prescription ofthat thing should constitute a detriment.

The fulfillment of the final condition - i.e., that of the Lawgiver having

knowledge of the action in question and of its doer, as weil as the fact that He will

reward obedience - is guaranteed by the fact that God is by definitïon cognizant of aIl

things which can be known. Since these matters are all things which can properly be

known, it fol1ows that Gad does, in fact, know them ail. Therefore, concludes aI-B~r1,

since all four of the conditions necessary for the rational admissibility of prescribing

qiyâs have been shown to be possible individually, it follows that the convergence of

these same conditions, which alone assures the desirability Cquso) of the prescription in

question, also falls within the realm of that which is rationally admissible.

Al-Ba~r1 then drives a similar argument from a slightly different direction. He

begins by positing that the rational faculty judges favorably (qad iJasun8 fI /- ~q1) the

notion of being obligated to act upon the results of qiyiS in cases where our knowledge

of the ~lla is certain. Now, if we were ta consider acting upon qiyi's ta be undesirable

(qahilj) in cases where the ~Jla is known only with probability, this undesirability could

only be due ta that in which the two aforementioned cases difIer, namely, the fact that
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tbe second instance, in contrast to the fust, entails our acting upon mere supposition

(-?8lll1) rather than certain knowledge ('i./m). But, al-B~r1 continues, if acting upon

merely suppositional knowledge were responsible for rendering a given instance of

moral obligation undesirable, then there would be no instances - neither rational nor

textual - of anything ever being prescribed based on suppositional knowledge. This,

however, contradicts reality, bath in the rational and the textual spheres. A rational

example is the obligation (wujü/i) ta move out from under a wall which is leaning so

heavily that one fears it may fall. A persan is rationally obliged ta move out from under

sucb a wall even though it is possible that he be safe by sitting undemeath it and be

barmed by rising and seeking to move away. Likewise, it is considered undesirable

(qabl/j) for one ta travel down a road which is suspected, on the basis of a sign, to barbor

thieves, although the reality of the situation may be other than what the sign would lead

one ta judge probable. As for instances of textually based obligations which must be

carried out based on merely suppositional lmowledge, al-Ba~rl cites the obligation ta

judge based on the testimony of those presumee/ta be trutbful (man yu~annu.fidqu1JÙ),

the appointing of judges and commanders presumed ta possess the necessary

competence ( ~".od8 ,fanoisadadiJJi.m), the obligation ta pray in the direction presumedto

be that of the qibla, and sa on. Furthermore, al-Ba~r1 insists, as it is not inadmissible

that judging malters on the basis of supposition could procure sorne type of benefit, it is

therefore aIso not inadmissible for our acting upon sucb knowledge ta have been made

incumbent upon US.
17

17 Sec ibid., pp. 707-8.
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In the next part of the chapter, al-B~r1 advocates bis position by citing a number

of objections raised by various "opponents" and then responding ta each of them in tum.

One objection holds that legal matters (al-shar7yat) consist of m~ilj(1. This

being the case, if we were ta allow them to be established by mere signs, although signs

can be mistaken (qad tul:1J.ti'ri), then it would likewise be admissible for us ta be

infonned (jaza an yuK1Jbara) that Zayd is in the house provided there exists a sign

indicating this fact, even though the sign could be either accurate or inaccurate. 18 Al-

Ba~r1 responds to this objection by citing the opinion of 'Abd al-Jabbar, who maintains

that when we judge the resemblance of an assimilated case ta an original case as mg./J/y

probable (gll1uaha ~a -?8Jll1ioa) based on a sign established by Gad, this imposes upon

us laJowledge of the requirement ta transfer the judgement of the original case ta the

assimilated case and to act accordingly. Likewise, Gad may establish a sign painting ta

the fact that Zayd is in the house. If this sign leads us ta believe Zayd's presence in the

house ta be nig1J1yprobable, it is admissible for Gad ta require that \ve move from a

belief in the probabihty of Zayd's being in the house ta a koowledge that this is 50.

Likewise, it is aIso possible for such a shift ta be made iDcumbent upon us on the basis

of a report (1dJahai) stating that Zayd is in the house. 19 This is an extremely interesting

argument as far as the epistemic status of various types of "knowledge" is concemed. It

is not altogether clear exactly how or why this shift from a judgement of high

18 The implication of the objector here, as 1 understand it, is that such a "sign" can on!y provide us with
suppositional knowledge (lanD), rather than certain knowledge ( 'ilm), that Zayd is in the house. The
objection, then, would seem to be one conceming the justification of establishing norms and rulings of
the Sharl'a based on Mere supposition, rather than certainty. See MU'/lll11Bd, p. 709, ln. 4 - p. 711, ln. 4
for al-B~r1's full treatment of the example ofZayd being in thehouse.

19 ,.Fa-kad!JiJjka Dl!iawwizu anyan!uba (Allihu) 'alakawniZaydin fiJ-dari SInara/an, fa-jd1Ja?Il/lannihu
fiJ-d.iriiiza anyal8 'abhadanahi-an DIl/l/BqiJa 'an -larmiKawllibjfi1Jil'Ii/- 'ilmi li·KawnilJi fl1Ji; WB­
ya/a 'ahbadll/libi-I-!dJahllri['1l/l kaWJ1ilJi1i1Ji]." Ibid, p. 709.

23



•

•

•

probability (g1Jalabaf a1-~lU1I1) ta conclusive knowledge ( 'ilm) should occur in the cases

cited by 'Abd al-Jabbar. Nor are the two examples strictly analogous either, for

knowledge of the obligation to judge or act according ta probability based on signs is

not the same thing as holding that what we know with probability actually becomes in

and of itself certain knowledge. Saying that we should act in accordance with our

(presumably well founded) belief that Zayd is in the house is entirely different from

holding that we may daim actual laJowledge of his being in the house simply by

establishing the high probability of this being the case. Al-B~r1, following 'Abd al­

Jabbar, aImost seems ta be defining knowledge not as the establishment of the actual,

objective, certain truth of a matter, but rather as simply that which our best estimation

leads us to conclude on the basis of signs which, though perhaps productive of a high

degree of probability, are not strictly conclusive in and of themselves. This particular

conception of knowledge immediately raises a number of crucial questions. One may

inquire, for example, ta what degree this particular understanding makes knowledge a

subjective category defined by what a knowing subject is in a position to ascertain,

rather than by the actual, objective reality of a situation. On the other hand., however,

we may aIso question ta what degree this subjectivity May be tempered by

considerations such as the requisite probity of the signs used, the safeguards provided

against excessive subjectivity by the adherence to a reasonably well-defined juristic

methodology, etc. Finally, what, if any, might he the theologicai motives - or

implications - behind equating, for an intents and purposes, the ascertainment of high

probability based on signs with what is considered to constitute certain knowledge in
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and of itself?20 We shaH have more to say by way of attempting to answer these

questions in the section entitled "On Knowledge" towards the end of this chapter.

A1-B~ii goes on to anticipate and respond ta objections which might be, or

were, raised against the foregoing argument. One May object, for instance, that the

legal counterpart of a sign indicating Zayd's presence in the house is a sign which

indicates the resemblance of an assimilated case ta an original case with respect ta the

li//a. As one does not go from a judgement of the mere probability of this resemblance

to a definitive knowledge about it, how then can one hold that Gad should prescribe, in

the case ofZayd, that we move from an establishment of the probability that he is in the

house ta a knowledge of this fact, with the justification that tbis mirrors what is done in

qiyis while this is not, in fact, what is done in qiyiS! Furthennore, if it is possible for a

sign, despite its liability of being eitber accurate or inaccurate, to be continuously

correct in its indication that Zayd is in the bouse, it is likewise possible for the act of

reporting (ikhbil), although similarly liable of accuracy and inaccuracy, ta provide

information which is continuously in conformity with the true state of affairs (IJaqq).21

In addition, given the possibiIity that, when a sign happens to be accurate with regard to

a certain thing, it is incumbent upon us to establish definitively (bi-/-qa.tj the ruling

indicated by the sign with regard ta that thing, it is also possible for the same

incumbency ta result if it sa happens that an instance of reporting is found to confonn ta

20 As will be seen in the following chapter, the effective equating ofsupposition (lann) with conclusive
knowledge ( 'ilm), which aJ-B~r1 seems here to be advocating under certain circumstances, is a concept
which Ibn 1:Iazm. due to the sheer rigor ofhis definition of" 'i/m," rejccts emphaticaIly.

21 "1iI-injazll, ma 'a kawni J-amirati qad tukh!i'u WB tU$ibu, an yastamina J-1}iJu li #ibatihi li dalilatihi
'a/i kawoi Zaydin fi I-diri, jizs. ma 'a ll1111a J-ikhbira qadyukh,ti'u wa-y~lbu. an tastamirra J'$ibatuhu
Ji-I-IJaqq." MU'lamad, p. 710. 1bave preferred "ikhbir," given in the footnotes of the text (see
Mu'lama(/, p. 710) as an alternative to "ikhtiyir," since this latter makes Iittle sense in the context of
aJ-B~r1'sargument. The term "ikhbir," on the otber hand, is Cully consonant with bis line of argument.
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reality in a single instance.22 Al..B~r1 does note, however, that Abü Hishim was

reported not ta have allowed for this incumbency on the basis of mere reports regarding

Zayd's being in the house.

Al-B~ii then goes on ta crystallize his argument further by defending it before a

hypothetical interlocutor (sa'i1).23 If the interlocutor requires that one merely uphold

the admissibility of reporting that we he/ievc Zayd ta be in the house as a matter of

probability ("n~lJ11L1ù'), then al-B~r1, too, agrees that this is possible. This, in fact, is

what he calls a "truthful report" (ldJahuu ~jdq). If: however, the disputant requires that

we uphold the possibility ofreporting that Zayd is in the house in an absolute sense ( ~i

/-i.tlaq), rather than as a mere supposition, it is not, argues al-B~r1, required for us ta he

able ta do SO, for one of the conditions for the "qusn" (roughly "acceptability" here) of a

report is that it be truthful. It follows, therefore, that a report stating that Zayd is in the

house would not be "qasmi' unless it were truthful. Now, the fact that such a report is

truthful does not mean that we act according ta it while merely believing that Zayd is

prohahly in the bouse. Rather, the truthfulness of the report entails not only that it

reports Zayd as being in the house, but that Zayd actually is, in reality, in the house.

Now, it may be that the transmitter of a report himself merely believes, based on

22 "jaza mitlJ1u1Jufil-iKbbari idhallafàqa J~ibaluIJu l-.(Jaqqa 5 mawt/i'iJJ wâ!Jid." Ibid., p. 710. 1 take .~6
mawtjj'iJJ wi(Jjd" here to mean that if it can be shown that an act of reporting yields knowledge of the
true state of affairs (!Jaqq) in one single instance ever, then it must be considered admissible for us ta be
held accOlmtable, in a general sense, for the information conveyed to us through various acts of
reporting. One is left to wonder, however, why the same criterion which applies to signs should not
also apply to acts of reporting, namely, that if we ascertain that a certain report confonns to reality in a
particular instance, we should consider the knowledge gained through that report to be definitive in
that particular instance, rather than generally. Altematively, al-B~ri here may simply be trying to
establish the rational possibility ofgaining definit ive knowledge through these two particular avenues,
Le., signs and reports, witJiout, however, implying that just because it is possibJeto gain definitive
knowledge through reports, we must therefore consider every report we come across as conveying
definitive knowledge.

23 See Hallaq, "A Tenth-Eleventh Century Treatise," for a comprehensive presentation and discussion of
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suppositional evidence, that Zayd is in the house, when in fact he is elsewhere.

According to al-B~rl, whenever the reporter himself merely believes in the probable

truth of what he is reporting, it is considered reprehensible (qablQ) for him to report the

information in question as if it were definitively true, since the possibiIity always

remains that the report could be contrary to reality.

As for matters prescribed in the Shaii'a,24 al-B~r1 remarks that they consist of

"m8$aJi!J," or "benefits." He goes on ta argue that it is not inadmissible that our doing

of an action based on our estimation, after proper investigation, of the probable

resemblance between an original and an assimilated case should constitute itself a

certain ma..r1a.(Ja. If we were to fail even ta investigate the matter properly sa as ta

ascertain this probable resemblance, we would lose out on the potential mllJlaiJa that

could be gained. Therefore, al-Ba~r1 concludes, if Gad bas made it incumbent upon us

to do just this - that is, ta investigate the resemblance of cases not stated in the texts

with those which are explicitly stated sa as ta capture a certain benefit, - then we know

by the very fact of this incumbency that m81/a.(Ja consists in our acting according ta

what we judge most probable (hi-.(Jasahi~amJinij.

Another objection which al-B~ii seeks to rebut runs as follows: If Sharl'a

rulings consist of mli$tiIiI) and if these m8$ili!J are known only through the texts and not

inferentially (hi-/-istidl8l), then how could qiyàs, which is essentially a matter of

inference, be decreed in matters of Shaii' a? Al-B~r1 responds that if what is meant is

that knowledge of ma..r8lifJ is not gained inferentially at all, then this is invalidated by

the various components of the method of legal debate known as ll1-jadll1ll1-Iiqm, or legal dialectics.
24 AJ~B~n says here"a/- 'jhaoit aJ-shar7ya.tI which 1 take to mean, given the context, matters pre~cribed

by the Shari'a in general, and not just the acts ofworship in a strict sense, such as prayer, fasting, etc.,
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the fact that inference from the texts does take place and is legitimate. If, however, the

objectors are referring to inference on the basis of signs, then if what is meant are those

signs which have no basis in the texts, then a1-B~r1 would aIso agree that this is invalid.

If, however, what is meant are those signs which do have a textual basis, then this is no

different from the original point, namely, that knowledge of m8$i1i1J is derived only

from the texts. The objectors in this case have attempted to prove their position by an

essentiaIly circular argument. What is of importance here is al-Ba~r1's own admission

that our knowledge of ma,~ has an ultimately textual basis. While we might

rationally infer m8!8/i.(J in sorne instances, it is crucial to note that this very inference, in

order to be valid, must originate in the texts. In no way does al-B~n imply that our

cognizance of ma,814J is derived from sorne purely rational realm of consideration which

stands entirely independent of the texts ofRevelation.

According to another objection, signs (amBraI) and judgements based on

supposition (-?aon) are bath prone ta error, and it is not admissible to hold that the AIl-

Wise should require us ta act, in matters of m8!8/i.(J, upon that which is Hable ta err in

the identification of those m8$i!Jq. Al-B~n's response to this objection is of great

relevance here, for it reveals an important aspect ofhis thought concerning both m8$lll1Ja

and ?1JD1l, as weil as the relationship between the two. In his response to this objection,

al-Ba~n stresses, very significantly, that the matter is not one simply of judging a

certain m~la.(Ja to be probable, in which case the objection might hold, but rather that

actmg accordiog to wiJal wejudgeprobable itselfcooslilutes m~la.(Ja.2S This, according

nonnally implied by the tenn " 'jhadi!." See MlI't8n1ad, p. 710, ln. 20.
2S '~lanaqü/llionan~unnu l-m8!la(Jata, wa-irlllamanaqü/uÛ1JJa 1- 'amaia bi-IJasahi/-?1Jl1l1ifJuwa /­

m8!Ia(Ja." Ibid., p. 712.
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to al-B~ii, is known by conclusive evidence, namely, the proof that qiyis has been

decreed. Such proof is derived, among other things, from those instances in which we

are indeed required ta act according ta suppositional knowledge (~IlllD) in both rational

and legal matters. One example of this is the question of legal testimonies discussed

further above. Another example is the question of how we act habitually with regard ta

that which entails benefit and harm. We May, for example, act in a way which we

presume (D8.?UJ11JÙ) will bring benefit, while the actual result ofour acting in tbis manner

tums out ta entail harm. Furthermore, al-B~r1 remarIes, the incumbency for us to act

according to suppositional criteria is "qasao," even though it would have been possible

for Gad to indicate where our mlJ!lafJa lies in every case with conclusive evidence or to

have made it so that such knowledge would be known by necessity.

Another objection holds that conducting qiyiSis the action ofhuman beings, and

that it is not admissible that knowledge of m8!81ilJ should be gained through something

which amounts ta a merely human activity. Al-B~r1 responds by fust restating bis

definition of qiyiS, namely, that it is the establishment of the ruling of an original case

in an assimilated case due to the fact that the two share in the 'iUawhich produced the

original ruling. Qiyas is only valid, al-Ba~r1 points out, with the simultaneous presence

of: (1) a sign (amàra) by which the ~1Ja of the original case is inferred; and (2) an

indicant (dalJ1) of the requirement to transfer the ruling of the original case ta an

assimilated case which shares the 'iUa of the original ruling. Both the sign in question

as weU as the indicant can be known only through reflection (o/l?/Ù). Now, if the

objection that qiyas is our action simply refers ta our establishment of the ruling of the

original case in the assimilated case, then al-B~ii concedes the point. If, however, the
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objectars are referring to that which indicates the obligation of transferring the ruling of

the original case to the assimilated case or referring to the sign which indicates the ~1la

of the original ruling, then this has nothing to do with our action since, al-B~rl implies,

these factors lie outside of ourselves. That is, they are inherent in the original case, the

assimilated case, the ruling and the 'illa, and our only action is to discover and to

identify them. If: on the other hand, the objectors are referring to the investigation

which takes place regarding the indicant and the sign, then this certainly is our action,

for it is we who investigate and reflect upon the texts. Furthermore, it is not

inadmissible for us to gain knowledge of mll$aJi1J through such investigation, as long as

our investigation is based on proper evidence (daO/). As a matter of fact, it is only on

the condition that we engage in reflective investigation of the texts that they lead us to

knowledge of m~8JifJin the fust place. Moreover, al-Ba~rl points out, all suppositional

knowledge (~amJ) and aIl acquired knowledge ( ~1m muktasah) is gained solely through

investigation (08.?ai), such investigation being, as stated above, perfectly ascribable to

us as our action.

Another objection holds that since the conspicuous rulings of the Shan' a (jallyu

1-a.(Jx8mi I-shar'lya) are known by the texts, the more implicit rulings {1dJa.fiyuiJa} must

aIso be established through the texts as weIl. The reasoning behind this is that

whenever the conspicuous aspects of a thing are known by a particular way, the implicit

aspects of that thing must aIso be derivable in the same fashion. For example, sorne

instances of sense perception (al-mudrakil), it is argued, are conspicuous, while others

are implicit. Nevertheless, both are known through none other than perception (idraIi).26

26 See ibid., p. 713, ln. 20-1.
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Al-B~ responds that just because this principle may hold true for what is perceived

through the senses, there is no warrant for holding that it automatically applies to

domains other than sense perception as weIl. Moreover, al-B~r1 argues, is it not true in

all domains that what is conspicuous is known either by perception or necessity, while

that which is implicit is known through inference (bi-l-istidlBl) rather than perception?

In like manner, conspicuous rulings of the Sharl'a are mediated through explicit texts,

while implicit rulings are mediated by non-explicit texts. An empirically-based

illustration of this concept is the example of saffron falling into water. Whereas

knowledge of a large amount of saffron having fallen into water is gained through direct

sense perception, knowledge that a small amount has fallen into the water is acquired

through the reporting of one who actually witnessed the smalI amount of saffron falI

into the water. If it is objected that even knowledge of the smal1 amount depends, in the

final analysis, upon sense perception - that is, at least somcone must have seen the

saffron falI into the water ta be able to report about it truthfully, - al-Ba~n likens this to

the rulings of assimilated legal cases in that these depend upon rulings which have been

explicitly established in the texts. To bolster bis argument, al-Ba~n cites here the

opinion of 'Abd al-Jabbar that "all rulings of the Sharl'a are known through the texts,

except that sorne of them are known through explicit texts while others are known

through inference based on those texts.,,27 That which is known by roeans of qiyasis of

this second category.

According to another objection, if rulings of the Sharl'a did have causes ( 'ila!),

these causes would have to produce their effect in all cases, just like causes in rational

27 Ibid., p. 714, ln. 6-7.
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matters. For example, it is impossible for movement, as a cause, to exist without

producing its effect, namely, the motion of the body in which it exists. This implies

that Sharl'a rulings, ifthey had 'liai, would have to have been established - through the

very agency of those causes - even before the promulgation of the Divine Law. Similar

to the example above, al-B~r1 simply denies that there is any warrant for automatically

equating the causes ofSharl'a rulings with those ofrational matters. Furthermore, if the

objectors mean by "movement" (f/Maka) in a body simply the fact that the body in

question is in motion (ta(Jll1TlJK al-jism), this is tautological, for to say that a body has

motion in it is equivalent ta saying that it is moving. If: however, "movement" is meant

to refer ta a separate entity (ma ~8J which necessitates (yüjï6) that the body be in

motion, then what is being referred to is what the Mu'tazilites28 agree ta be an actual

separate essence (d1Jal) which necessitates that the body be in motion. This motion­

necessitating quality of the essence cannat itself be made to depend on any condition,

for if it were to be present without its concomitant necessitation of motion, then there

would be no difference between the presence of tbis essence and its absence. As for the

~ïaJ of Shan' a rulings, al-B~r1 says that they may be seen either as constituting the

cause (waj1J) of m~la!ta,or as a sign which accompanies the m8!/a/ja.29 Now, if the 'l1a1

constitute the cause of m~/aQa, then it is possible for that cause to necessitate (yaqtar/i)

the m/lflaiJa depending upon a condition which may, for instance, be specifie to certain

moments of time to the exclusion of others. An example of tbis is the m/lflalja of a

young boy, which May at times best be realized through gentleness and at other times

through harshness. This fact is responsible for the difference observed in the laws and

28 "kamiyaqülu 8!lJaolJD8, tt ibid., p. 714.
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rites instituted by different prophets, as well as the fact that certain rites ( 'ihi"dal) may

be abrogated by subsequent ones. This being the case, it is perfectly admissible to hold

that the condition necessary for legal causes to engender mlJ!laQ8 simply does not obtain

before the coming of the Sharl'a, and that m~Ia1)a, consequently, also is not established

before the Shar1'a.30 If: however, the ~1a1 are taken to he signs whieh merely

accompany the cause (WH/li) of mlJ!laIJa, and if this cause may depend upon a condition

connected to the circumstances of the moral agent, implying that it could possibly be

specifie to certain moments of time to the exclusion of others, then the sign which

accompanies this cause would aise only be such a sign at specifie times, in accordance

with the aetual, efficient cause. If it is asked: "How do you know that a given ruling is

connected with a particular 'illli!," al-B~r1 answers that we know this by the Prophet's

having connected the ruling ta it, either explicitly (n~san) or implicitly (/aohllulO), a

fact which did not obtain, by definition, before the promulgation of Divine Legislation

According to another objection, the rational faculty ( ~q1) resembles the revealed

texts in that it passes a judgement conceming a specifie event or situation. Just as it is

not admissible that God should make binding upon us an instance of qiyiS which

contradiets a specifie text, it is likewise inadmissible that we should be bound by an

instance of qiyas which contradicts a judgement of the rational faculty. As a rational

judgement exists with regard to every event, it follows that qiyiS cannot have been

decreed with respect to any of them, for in cases of contradiction, the rational

29 Ibid., p. 714, ln. 20-1 .
30 "fa-Jam yamtani' anyakiinaJ-siJar.tu.6KawniJ- 'jJaJi l-slJar7yatimifJïoalllD Ji-l-mll!laI}atiliyal}!uJu

qaoJal-siJarl'atJ; fa-Ji tathoutu l-mll!la!Jatu qaoJ8J-slJari'a.n Ibid., p. 715, ln. 4-5.
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judgement would prevail and in cases of concurrence, qiyis would simply be redundant.

Al-B~rl responds that this contention is nullified by the case of solitary ljadItIJ reports,

which may not be used to contradict a verse of the Qur'an but which can override a

judgement of reasoD. Nevertheless, the objection raised does not, according to al-B~ii,

preclude the possibility of instances of q/)'aSwhose contents are identical to those found

in the judgement of the rational faculty. In this case, it is not qiyas, but the rational

judgement, which would be superf1uous, since qiyaS takes precedence over rational

judgements in matters of Sharl'a. We may not, however, abandon a specific text31 in

favor of qiyas, for this would amount to no less than rendering the Word of God

irrelevant. This is so because Scripture makes a ruling obligatory in an absolute sense,

while the judgement ofreason is only binding as long as it is not overridden by a proof

from the Sharl'a.32 As qiy.iS' constitutes such a proof, it follows that it May override a

rational judgement. However, as it remains a derivative proof based on Mere

supposition (-?Ill1ll), qiyi'smay never overrule a clear textual directive.

The next objection holds that God in His wisdom would not "shortchange," as it

were, the moral agent by hinting at rulings through an avenue of lesser perspicuity, such

as qiyiS, when He is capable of doing sa through more patent means, such as an explicit

text. Al-Ba~r1 responds by saying that this argument is an admission that q./)'is"does, in

fact, constitute an avenue through which rulings may be made known, and that it is not

inadmissible for it to contain some added measure of m8jJalJa, even though it is less

explicit and more equivocal than other avenues, such as a text. Al-B~r1 then goes on ta

31 Al.B~n uses the tenn unll!lmu çaYYJll1" herc, which 1 take, given the context, as equivalent to "o8:fl
~ilJir," or obvious, conspicuous tcxt.

32 See ibid., p. 715, ln. 19-20.
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make a very interesting point, namely, that if the incumbency of legal rulings could be

based on only the most patently clear indicators, then rulings would have to be defined

as either logically necessary or, alternatively, could only he derived from explicit texts

that are mutawatir, that is, from the Qur'an and that part of the Prophetic Sunna which

has been transmitted through tawitm; to the exclusion of solitary {JadltiJ reports.33

The last objection states that if it were possible for it ta be made incumbent

upon us to declare a thing forbidden based on a probabilistic judgement that it

sufficiently resembles an original case of prohibition, it would be possible for us to do

this even in the absence of a sign Camira), or ifwe simply believed (i'taqadna) it ta have

such a resemblance without conducting a proper investigation, or ifwe simply desired or

chose to forbid it, or perhaps only suspected (siJakaIaJal that it had a resemblance to the

original case. Al-Ba~ii's response ta this objection is that acting upon qiyis is built

upon what is lodged in the mind (mataqanara 61- ~q1) regarding the desirability ({Jusn)

of managing one's affairs in the world in accordance with what one judges most likely

("-?ami) ta bring about henefit and repel harm, on condition that this judgement issue

forth from a signe It is also lodged in the mind that ta embark upon an action which one

suspects May bring hann can he considered "{Jasan' only after one has thoroughly

looked into the matter. If ever a persan were ta engage in such an action without the

requisite preliminary investigation, a1-B~rl assures, he would certainly be subject to

criticism on rational grounds. This is not the case, however, if he esteems, based on a

legitimate sign (am8ra ~afu7Ja), that the action in question May ward off sorne greater

33 For an excellent treatment of why tawitur, or wide-scale transmission, is considered by Muslim jurists
to engender certain, rather than merely suppositional, knowledge, see Bernard G. Weiss, uKnowledge of
the Past: The Theory of Taooturaccording to Ghazâlî,tt Studia/sJamica, 61 (198S): 81-105. See also
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harm or procure sorne benefit. If: however, a person has reason to suspect sorne aspect

of repugnance (qub/j) in a matter, such as suspecting that a given report might be faIse,

it is undesirable (qahl/j) for hint ta carry out this action, for in this case he would have

acted based on suspicion - as opposed, al-B~rl implies, to conclusive knowledge ( 'ilm)

or at least an estimation of high probability (~IJl1.lJ). Al-B~rl holds that acting upon

suspicion is undesirable as a generaI rule, though nonetheless legitimate in sorne

instances.34

On the Impermissihijity ofActing Upon Qiyas in All Shaàca Matters and
the Permissihijity ofActing Upon the Texts in AllSharlca MattcdS

In a short, but very important section of the text, al-B~r1 seeks ta prove that

although sorne matters of the Shari'a may be known through qiyas, it may not be held

that the entire Shaii'a can be derived through qiyiS.36 It is, however, theoretically

possible for aIl rulings of the Shaii'a ta be known through the texts. This is due ta the

possibility that God should, for instance, stipulate rulings with regard ta certain general

characteristics, with each particular instance of the manifestation of that characteristic

being subsumed under the general category. Moreover, remarks al-Ba~r1, stipulating

Weiss, The Searcb for God's Law: fslamic Junsprudt:l1ce in tile Wn'tings ofSayfal-Din a1-Amidi(Salt
Lake City: University of Utah Press, 1992),273-291.

34 Al-B~ii cites, by way of example, the opinion ofMaIik regarding whether or not it is necessary to
repeat ablutions before prayer if one is in doubt regarding one's state ofritual purity. Malik requires
ablution to be repeated in tbis instance, a requirement which entails acting upon suspicion (siJakR),
while the other three schools oflaw consider the original ablution still intact, a ruling whicb al-B~n

describes as being in accordance with the "1l.!1," namely, the undesirability (qub!J) ofundertaking an
action based on Mere suspicion.

3S See "Fi8J1J1ahu /ayajüzu loofa ~bbudu bi-I-qiyasiDjaml'il-siJar7yati wa-ylljüzuI-Ia 'abbudu fijami'i1Ji
bi-l-nlJ!iif," Mu '1Ill11ad, p. 723 .

36 It will be seen below that for Ibn I:Iazm, the universally conceded fact that not ailof the Shan' a can be
derived through qif'irentails, precisely, that noneof it can be.
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rulings in this manner could contain sorne sort of benefit, or m8$lliQ8. An example of

this would be God stating that aIl substances which are measurable by weight are

usurious, and therefore may not be exchanged in unequal quantities. This general

prescription would suffice to prohibit the selling ofeach and every measurable substance

in unequal quantities, without the need for each substance to be mentioned by name. It

is therefore theoretically possible that the entire Sharl'a, in all its details, could have

been legislated through the texts in this manner.

It is not, however, admissible that the entire Shaii'a should have been legislated

by means of qiylis, for if a1lrulings of the Shan'a were derived through qiyas, this would

entail that the Sharl'a would be entirely constituted of assimilated cases derived on the

basis of extra-revelational considerations. Such considerations would be related to

either: (1) the various aspects of goodness (1]0$0) or undesirability (quh/j) of a given act,

or (2) rational signs based on the habituaI patterns ( tj"dal) according to which the world

runs. However, argues al-Ba~rl, there is no principle (8$1) in the mind which indicates

the obligation to pray, nor the number of cycles required in each prayer, nor the various

elements which constitute a valid prayer, nor the different timings of the prayers. With

regard to signs arising from the habituai patterns in the way the world runs, these also

do not indicate the moral-legal obligatoriness or prohibitedness of a given act. Rather,

they indicate either the imminence of sorne event, as in the case of a cloud being the

harbinger of a coming rainstorm, or else a specified amount of something, such as that

sign which indicates the amount of damages to be paid in a given situation.37 The

obligatory nature of prayer, however, does not faIl under either of these two categories,

37 See discussion on the definition ofrational signs, p. 15-l6 above.
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nor are there any signs originating from the habituai pattern of things to indicate the

obligation to pray or the various modalities of valid prayer. If sueh signg did exist, al-

B~rl points out, then the obligatoriness of prayer would not, in that case, be considered

a Shan'a ruling in the fust place, but rather, one May surmise, sorne type of "natural"

rule 1r law inferred from the habituai pattern of things referred ta above. As this is not

the case, it fol1ows that it is impossible for the Sharl'a in its entirety to be delineated by

means of qiyas.

On WhetlJer orNot Qiyas iJas Actuallyheen Decreed·
Textua!Evidence in Support ofQiyas and Ta 111

After bis extensive argumentation aimed at establishing the rational

admissibility of the Lawgiver having decreed qiyis upon the Muslim community, al-

B~r1 shifts focus in arder to demonstrate that, above and beyond this mere

admissibility, qiyas has in actuality been made incumbent upon the community and, by

this very faet, not only legitimized but sanctioned as an integral component of

delineating the Law. The bulk of al-B~r1's argument regarding the actual prescription

of qiyis - and its mode of operation, fa 'lll- consists of Qur' aIDC verses and Prophetie

a(JodltiJ, as weil as "situational" evidence arising from the actions and decisions of the

Companions and the Successors of the Prophet. The most important ofthese verses and

a(JodIt1Jwill be discussed in the pages that follow.

Al-Ba~r1 cites a number of Qur'inic verses in support of qiyas, defending each

citation against arguments which have been raised against them.38 The fust verse al-

38 Most of the arguments in question seem to be such as were advanced by proponents of the Zihirl
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B~r1 cites is Qur'an 59:2, which reads: "fa1labiriiyauR1-8b~8r." "Ilti!Ju" in this verse

means, according to a1-B~r1, "the consideration of one thing with regard to another and

the application of this latter's ruling to the former.,,39 In support of this interpretation

of the word "j1tibü," al-B~r1 cites Ibn 'Abbas as saying, with regard ta the amount of

compensation due for knocking out a person's teeth: "I1abirQubnaiJa hi-l-~87Jj~" that

is, "Consider the ruling [for teeth] on the basis of [the ruling pertaining ta] fingers." Al-

B~r1 further maintains that if a person says, for instance, "Indeed, in this is an ~ôra,"

what is meant is that the thing referred to possesses sorne quality which necessitates

that it serve as the basis upon which other things are to be considered or evaluated (Roi

miyaqlat/liJam/agiJayri1Ji talay1lJ). An example of this is an unjust man who meets an

untimely demise, and sa it is said: "In this is an ~ôr8." What is meant is that the early

perdition of the unjust man should serve as a basis for the consideration of other unjust

men, who should mend their ways for fear of a similar fate. Consideration, or jl/1ÔÜ, is

not, according to al-Ba~rl, to be understood in the sense oftaking admonition (it/jla.tJ or

restraining oneself from an act (iozjjÙJ, as these are the end goal of il/ihü and not

jl/lôüitself: In other words, proper consideration is that which leads to the learning of

a lesson or the holding back from an act.

school, such as Ibn I:Iazm (see next chapter), although it must be kept in mind that a number of
prominent Mu'tazilites rejected the notion of qiyas as well. We have already mentioned, as an
example, al-N~am (sec text p. 3 as weIl as note #3 above). For a fairly extensive treatment ofvarious
groups and individuals who opposcd the use of qiyasin legal matters l sec Ahmad Hasan, "The Critique
of Qiyis," Is/amic Studie:s, 22, m (1983): 45-69 continued in IV (1983): 31-55, where the author cites,
among the Mu'tazilites ofBaghdad who opposed qiyis, yaq.ya al-Iskafl, Ja'far b. Mubashshir and Ja'far
b. I:Iarb. In addition to the ~ahirites and the Mu'tazilites, Hasan also cites among the opponents of
qiyis: the Sh1'ites in general, the I:IashMYa, the IbaQiya and the Az3riqa, in addition to Abü Hashim
al-Jubbi'i, al-Qisham and al-Nahrawam, the threc ofwhom allowed for the use of qiy.ironly in very
limited circumstances (sec Has~ p. 47). See aIso Mohammad Hashim Kamali, Princip/es ofIsI1J111ic
JlJIisprudeocc(Cambridge: The Islamic Texts Society, 1991), 198-99.

39 .. wa-l-iÇtiblÏruhuwlJ Çtibirul-slJay'i bi-ghayrihi wa-!/ra'u.(lll/r:mihi Çalay1JJ;" Mu Çll101ad, p. 7371 ln. 20.
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Another verse which al-B~r1 adduces as proof of the validity of qiyiS is Qur'in

4:59: "0 ye who believe! Obey Gad, and obey the Messenger, and those charged with

authority among you. If ye differ in anything among yourselves, refer it to Gad and His

Messenger ..." The obvious meaning of "refer" ("radd") here, according ta al-B~rl, is

none other than the activity of qiyas. Al-B~r1 defends this interpretation by arguing

that if "referring ta Gad" (a1-radd 11a Al/8IJ) were intended simply ta Mean inference

(istidl8l) on the basis of the obvious meaning of the Qur'in, then the phrase would be

redundant, since this meaning is already subsumed under the order ta obey Gad with

which the verse opens. As the command ta obey God constitutes an arder ta submit ta

His ward in its entirety, including both its apparent and its less obvious, inferred

meanings, it follows that the refening of affairs to God and the Prophet cao mean none

other than performing qiyas on the basis of the Qur'in and the Sunna. Related ta this

verse is Qur'an 4:83, which reads: "... Ifthey had only referred it ta the Messenger or

to those charged with authority among them, the proper investigators (allad1Jioa

yastaohi,tiioailli) would have known it from them (directly) ..." Similar to "radd" in

the previous verse, al-B~r1 understands "jstjnh~1' here as referring to the derivation of

Shaii'a rulings by means of qiyas.

The final verse which al-Ba~rl mentions in vindication of qiyas is Qur'an 17:23,

in which God commands the believers with regard to parents: "Say not, 'Fie!' to them."

According to al-B~rl, the Muslim community has collectively understood ( ~qalat a/­

Ul11D1a) from the interdiction ofuttering "Fie!" to parents the prohibition ofhitting them

as weil. This understanding, maintains al-Ba~r1, can obtain only by means of qiyas,

whereby one infers that the 'illa behind the proscription of saying "Fie!" to parents is
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the imperative not to cause them any harm (adiJà) whatsoever, the least degree of which

is the utterance of the relatively innocuous exclamation "Fie!" Al-B~r1 admits,

however, that one May object ta this interpretation by arguing that the prohibition of

hitting parents is understood from this verse not by means of qiyas, but rather from the

wording of the verse itself. Under this interpretation, "Do not say 'Fie!' to them" would

he sunHar to someone saying: "1 do not owe so-and-so a single grain (maji-fulimn 'iBdf

iJahha)," which is immediately understood by virtue of linguistic convention to mean

that the persan in question is not owed anything at ail, neither the derisory amount

figuratively represented by a grain, nor any amount smaller or greater than that.

Although al-B~ii mentions this objection, he does not undertake ta refute it in any

definitive manner. Nevertheless, he advances the example of uttering "Fie!" to parents

as proof of the validitY ofperforming qiyasin deducing rulings of the Shaii'a.

In addition ta verses from the Qur'in, al-Ba~r1 aIso argues for the legitimacy of

qiyason the basis of several Prophetie a.(JaœtiJ. One such qadi/iJ relates the instructions

given by the Prophet ta Mu'idh b. Jabal upon appointing him as govemor of Yemen.

According ta the qadi/iJ, the Prophet asked Mu'idh upon bis departure for Yemen, "By

what shaH you govem [judge] (bima ta!Jiaun)?" ta which Mu'idh replied, "By the Book

of God." The Prophet then inquired, "And if you do not find [therein a ruling]?"

Mu'idh replied, "Then by the Sunna of the Messenger of God." "And ifyou do not find

[therein a ruling]?" pursued the Prophet. "Then 1 shall exereise my opinion (ajtalJidu

ra 'yI)," answered Mu'idh, a response which is reported to have met with the

approbation of the Prophet. While this Qadit1J can hardly be said ta authorize directly

the use of qiyas as it was known by the time al-Ba~ii quoted it in the fifth century, it
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nevertheless serves the purpose of vindicating in a general manner the practice of

judging legal matters based on considered opinion when the issue under scrutiny is not

directly addressed in the revealed texts. At any rate, al-B~r1 goes on to quote another

(lodi/nin which the verbal root "q-y-s," from which the word "qiyas' is derived, actually

appears explicitly. According ta this /Jodl/n, the Prophet is reported ta have asked bath

Mu'idh and Abû Musa, upon commissioning the two ofthem to Yemen: "According ta

what will you judge (bima /aqtjiy.iJJ!)" ta which they responded: "If we do not find a

ruling in the Sunna, we will 'measure' (qisnà) one thing in light of another. Whatever

we find closest to the truth, we shall act according to it.,,40

Al-Ba~rl aIso cites two additionaI a1}adI/1J, each of which relates an instance in

which the Prophet answered a question by striking an analogy, implying, in al-B~

view, that the questioner himself was expected - or at the very least would have been

authorized - to make a similar inference. According ta the fust Qod1/1J, 'Umar asked the

Prophet whether the act of kissing while fasting violates a person's fast. The Prophet

replied by asking 'Umar in turn: "Do you not see if you were ta rinse with water then

spit it out?" According to another (lodi/n, a woman asked the Prophet whether she

could perform pilgrimage on behalf of her deceased father. The Prophet responded by

asking: "What ifyour father owed a debt; would you discharge it?" The woman replied,

"Yes," upon which the Prophet remarked, "God is more entitled ta the repayment of His

debt." In the fust example, explains aI-Ba~rl, the Prophet likened (snahbaiJa) kissing

without intercourse ta rinsing the mouth without swallowing. While swallowing water

is known ta violate the fast, rinsing the mouth is only a prelude to swallowing. As such,

40 Uln /801 n8Jïdil-IJubna 6/·sunoatiqiSl18/-amra bi·/·amn·fa·makioa aqraba li-l-lJaqqi 'amiloihÜJJ:"
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the ljadltiJ leads us to infer, rinsing the mouth falls short ofbreaking the fast. Likewise,

while sexual intercourse unquestionably violates the fast, kissing, we may infer, is ta be

considered a mere prelude to intercourse and, for this reason, does not vitiate the fast.

Due to this likeness between rinsing the mouth and kissing, the ruling of the fust - that

is, the fact of not breaking the fast - is transferred ta the second. In the case of the

second qom/n, a similar analogy is made when the Prophet likens the pilgrimage of a

deceased persan ta a monetary debt owed ta a human being. Just as the monetary debt

must be discharged by a surviving relative, even more sa should such a relative acquit

the deceased person's "debt" to Gad by perfonning pilgrimage on bis behalf. Both of

these instances, al-B~r1 holds, demonstrate that the Prophet was paving the way for

qiyasin the Sharl'a (t8111lJJaa1-qiyas R l-snari'a).

Al-Ba~ii then lists a number of Qur'inic verses whicb the opponents of qiyis

regularly cite as proof tbat qiyas is strongly censured in the Qur'an and tberefore

illegitimate. Such verses include: Qur'an 49: 1: "0 ye who believe! Put not yourselves

forward before God and His Messenger;" Qur'an 2: 169: "For he (Satan) commands you

what is evil and shameful, and that ye should say of God that of which ye have no

knowledge;" Qur'an 17:36: "And pursue not that of which thou hast no knowledge;"

Qur'an 16:116: "But say not - for any false thing that your tongues may put forth ­

'This is lawful, and this is forbidden,' so as ta ascribe faIse things ta Gad;" Qur'an 6:38:

"Nothing have We omitted from the Book;" Qur'an 16:89: "And We have sent down to

thee a Book explaining all things;" Qur'an 29:51: "And is it not enough for them that

We have sent down to thee the Book which is rehearsed to them?" and Qur'an 4:59: "If

Ibid., p. 735, ln. 15-16.
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ye differ in anything among yourselves, refer it to God and His Messenger."41 Al-B~

responds by asking the objectors in tum: "On what basis do you claim that qiyas faIls

within these verses?" On the contrary, argues al-B~rl, the fact that we know qiyiS to

be legitimate on the basis of definitive evidence (dal81a qa.ïi&a) guarantees us that

rulings proffered thereby do not constitute "putting ourselves forward" before God and

His Messenger, saying of God that of which we have no knowledge, declaring things

lawful and prohibited by way of faIse ascription to God, or anything of the sort. Rather,

al-B~r1 pursues, the fact that qiyashas been prescribed by God entails that relying on it

to infer rulings ilselfconslilules judging by what God has revealed. The definitive - as

opposed to merely suppositional (-?a.am) - proof that qiyis has been made incumbent

assures us that the results of qiyis faIl squarely within what God has made clear in His

Book. This argument is further bolstered by the verse describing God as having sent

down the Qur'an "explaining all things" (lihY8D8l1Ii-ku1li snay', which must be taken

either ta mean all things speeifieally and individually, or all things in a general manner.

Since it is clear that aIl things are not included in the Qur'an in a specific manner - a

fact attested ta by the indispensability of the Prophetie Sunna in the clarification of a

great deal of matters - it follows that the Qur'an explains "all things" in a general

manner, leaving the specifies ta be provided for by means of extra-Qur'aruc sources

legitimated through the Qur'an. Sueh sources include the Sunna of the Prophet, as weU

as qiyiS.

41 AU of the above verses, in addition ta others, are cited by Ibn ijazm as proof against the validity of
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Analysis ofal-B~rl's UnderlyingEpistemologicalFramework

00 Knowledge

The importance of the question of knowledge in al-B~rl can be reduced to one

fundamental issue: Wherein lies the justification of deriving Sharl'a rulings through

means which admitted.ly yield only supposition and not actual, conclusive knowledge

concurrent with what is lodged in the mind of God, and then ascribing such rulings as

constitutive of the Shaii'a? Does this make God's Law - and even more significantly,

His will- relative? Or are we ta understand "relative" here as meaning simply relative

to us as human beings? AItematively, perhaps, we may say - in fact, this is exactly

what al-Ba~r1's whole epistemology seems to be based on - that God's Will is absolute,

and that one of the things He wills absolutely is that human beings should judge in

matters of the Shan' a, as in purely rational matters, according ta whatever conclusions

are yielded by their best efforts in arriving at the highest degree of suppositional

knowledge (-?8./1D) possible. These efforts, however, may not proceed randomly or

whimsically. Rather, they are ta be based on signs which, apparently, must themselves

have sorne defined standard of probity. The issue of the nature and strength of such

signs raises, in turn, another important question, namely: What specific criteria define a

sign as being reliable enough to lend itselfto juridical use in deriving the Sharl'a? What

are the implications of two qualified scholars disagreeing, which is often the case, about

whether a certain thing even constitutes a legitimate "sign" to begin with? Are we ta

qiyis. (See next chapter.)
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conclude that the definition of a sign is aIso suppositional (~arJI1JJ, rather than definitive

(qat 'i)? And if this is indeed the case, then is the entire premise from which al-B~ii

proceeds in bis defense of qiyàs undermined?

In his attempt to build a solid case for the validity of qiyiS, what al-B~rl seems

to he doing is tirst - that is, fust as a matter of logical priority, and not chronologically

- establishing that God has decreed qJ)'BSupon Muslims and that this fact is known with

certainty (da/81a qiii~). Now, if the prescription of qiyasis a matter of certitude, then

it follows that whatever conclusions result from qiyas are likewise valid, although still

not independently and objectively "true," in an ontological sense, in and of themselves.

That is, if we derive ruling x through qiyas and then say that it forms part of the Will of

Gad with regard to human actions as embodied in the Sharl'a, then this would be true

not in the sense that the actual ruling derived is directly the Will of God - in the sense

that that specific ruling fonnulated in that specific manner was directly decreed by Him

in the same way, say, as the rulings regarding the distribution of inheritance or other

such clearly stipulated matters - but rather, only in the sense that it is a (humanly

derived) product of an activity - qiyas- which is known with certainty to flow directly

from His will in a definitive manner. If this analysis is accurate, then rulings derived

through qiyas can aImost he said ta be God's will "by extension," that is, through the

proxy of human agents responsible for delineating the details of that will according to

the best of their abilities. Rulings derived in this manner are, therefore, ootologica/1y

different from those rulings which God Himself has explicitly stated, whereby the latter

are direct and unmediated objects of the Divine Will, while the former are objects of

that will by virtue of their mode of derivation, but not with regard to their specific
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content. In other words, when we say that consuming date wine is forbidden by the Law

ofGod, this statement is ontologically different from when we say that consuming grape

wine is forhidden by the Law of God. Despite this ontological difference regarding the

relationship of the object forbidden with the Will of God, however, the two statements

are moral/y I1L1d legally equivalent with respect ta their implications for human life.

That is, the fact that a sufficiently strong case can be made for the prohibition of date

wine on the basis of qiyasconfers upon this prohibition, vis-à-vis the human subject, an

imperative force identical to that of the prohibition of grape wine. The ontological

"gap" between a ruling's having been directIy willed by God and a (q1)'is:-derived)

ruling's being only indirectly willed by God, as it were, disappears in the realm oftheir

imperative force by virtue of the fact that the activity of which these latter rulings are

the result - namely, qiyiS- itselffonns an object of the direct prescriptive will ofGod.

These seem, at any rate, to be the basic assumptions underlying the whole of al·

Ba~ii's argumentation for the validity of qiyas and ta'lll. If our analysis has been

accurate so far, then it would appear that the legitimacy of rulings derived through qiyiS

- which constitute a significant bulk of the Shan'a - rests aImost exclusively on the

strength of the evidence adduced to prove that q1)'as has, in reality, been prescribed by

God in a definitive and unambiguous manner, that is, that the activity of qiyiS ­

conducted according to the theoretical framework which al-Ba~ii and others laid down

for it in the 5th century of the Hijra - constitutes a discrete object of God's prescriptive

will in an unambiguous, fully conclusive manner. This would imply, on a certain level, a

two-tiered ontological division of the Shaii'a into: (1) rulings which were explicitly

stipulated by God and, as such, leave no room for Guridical) difference of opinion
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(i1dJtilat). This implies that onlyone "answer," or ruling, exists for a situation which

has been specifically and explicitly addressed, unless, of course, God Himself has

stipulated a number of alternatives, as is the case in certain instances of expiation

(kaDiira), which can take the forro either of two months' consecutive fasting, feeding

sixtY indigent persons or manumitting a slave; and (2) rulings which have been arrived

at through the efforts of highly competent, though nonetheless fallible, human beings

through a process which has been directly decreed by God. In these cases, then, it seems

that rulings derived through qiyas are like those in which God has stipulated several

alternatives with regard ta their p/urality, and, significantly, the correlative implication

that not all cases countenance only one correct answer, but that, in many instances,

several answers may all equally enjoy the status of being correct. This similarity as

regards plurality does not, of course, nullify the ontological difference between the two

kinds of rulings pointed out above. The ontological difference remains due to the fact

that each of the alternatives given in the case of expiation was individually established

by Gad in a direct and absolute manner, whereas the individual elements (Le., the

rulings) of that plurality of opinion which arises from juridical speculation based on

qiyas arises from the less than absolute, possibly erroneous (from the perspective of

absolute truth) judgements of fallible human beings. Far from compromising the

integrity of the rulings thus derived, however, al-Ba~rl seems to understand this state of

affairs as deriving from the assumption that, in those numerous cases where God has not

directiy legislated a particular ruling, His will consists precisely in that human beings

act according to the results of their best and most scrupulously expended efforts. For

God ta hold us responsible for the contents of a Will which consists entirely of specifie,
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absolute propositions regarding right and wrong, lawful and prohibited - but of which

He has made only some available ta us in a conclusive manner, with the rest being left

to us to approximate based on our fallihle efforts - would, in fact, constitute laying upon

human heings a duty which would he effectively impossible to fulfill. From tbis

perspective, one may perhaps consider God's promise not ta do so42 as lending

additional support to al-B~r1's view that, where Gad has established signs pointing to

rulings but has not spelled those rulings out explicitly nor indicated them by means of

conclusive evidence (da.Ul), that His will itself in such cases consists of none other than

that qualified human beings should expend their best efforts in deriving the ruling based

on the signs established for them for this purpose. If they do this, they will be

considered to have fulfilled the will of God in these instances, regardless of the materia!

or formaI details of the rulings they have thereby deduced. The question still remains,

however, as to why al-Ba~r1, following 'Abd al-Jabbir, speaks about the move (irJtiqal)

from supposition (~amJ) ta knowledge ('ilm) upon the establishment of sufficiently

convincing signs, as we have seen in the case of Zayd being reported to be in house. In

such instances, aI-Ba~r1 actually seems to equate )"lm with ~1llll1 in a manner which, as

we remarked earlier, seems ta relativize unnecessarily the concept of knowledge

altogether.

42 See Qurtan 2:286, where God says: "God does not place upon any sou! a burden greater than it can
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OD tne Status ofActs hefore the SiJarlla

In one particularly illuminating passage, al-Ba~r1 divides the ruling (1Jubn)

regarding a given act into three categories. An act can be either: (1) undesirablelbad

(qahi/j), in which case abstaining from it is preferable to performing it; (2)

desirable/good (1J8S81l), in which case performance is preferable to abstention; or (3)

required (w8jï6). A number of questions immediately come ta mind concerning this

particular moral-legal categorization of acts. For example, how would a1-Ba~r1 classify

the categories of the forbidden (1Jaram, m~ÜJ) and the permitted (muhi1J)? Why does

he depart from the normal 5-category classification of Shan'a rulings - Le., obligatory

(wijiO), recommended (maodli6) , permitted (muhaq), reprehensible (makrüli) and

forbidden (1Jaram)? Or perhaps "qahllj' here should be equated with "iJarini' since al­

B~r1 speaks for one or two paragraphs of the "quhiJu," or "repugnance," of selling

wheat in unequal quantities, but subsequently refers to such a transaction as being

"1Jaram," or "forbidden." But it would he imprudent ta assume that the two concepts

are interchangeable for al-B~r1, for in that case there would he no reason ta use two

different terms. Do we then have warrant to bold that al-Ba~r1 views usurious sale as

!Jaram because it is qah/JJ, Le., Gad decreed for it a ruling which concurred with a

repugnance intrinsic to its ontological nature? Are the categories of "!Jasan' and

"qahllj' rationally determined, or are they textually based? Are we to understand al­

B~rl as referring to sorne ontologically intrinsic good and evil of acts in a manner

typical of the Mu'tazilites, or rather, qualities that are assigned to acts based on the

bear." (LiyukllllifuLliIJunafsan IlIa wus'abaj.
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command of God, as the Ash' arites hold? The answers ta these questions are essential

for grasping the structure of al-B~r1's underlying epistemological assumptions.

We can gain sorne insight into the questions raised above by a close examination

of al-B~r1'sdiscussion regarding the original case (8$1). After discussing what it means

to consider wheat itself as an "~l "43 in the prohibition of selling rice at unequal

quantities, al-B~r1 remaries, almost in passing, that this by no means entails that wheat

be described as an ~lbefore the coming of revelation. The reason for this is that wheat

only becomes an IJ!I once a ruling is established for it which, upon examination, leads

us to the establishment of the ruling in new cases.44 As it is known that the quality of

usuriousness was not established in wheat before the coming of revelation, al-B~r1

reasons, it is clear that wheat could not have been an 1J!1 before revelation either. The

importance of this short and aImost tangentially included passage should not he

underestimated, for it strongly suggests that in al-Ba~r1's view, the moral status of acts

is not only mediated through, but actually determined by, the siJar l as a textual,

revelatory phenomenon and nolby the laqL A1-Ba~r1 seems ta view the qualification of

wheat as a usurious substance to be a strictly textual qualification, rather than a

rationally discernable quality which inheres in wheat, as it were, by nature. As

usuriousness was apparently not a quality of wheat prior ta the promulgation of the

soar~ one can only conclude that it is revelation itself that, according ta al-B~r1, made

ofwocat a usurious substance. It is worth repeating here that al-Ba~rl does not maintain

simply that our bJowledge of the usuriousness of wheat is mediated by revelation, but

43 as opposed to considering as the"8!1" either the ruling whereby selling wheat in unequal quantities is
forbidden, on the one hand, or the tcxtual report through which this ruling is made known, on the other.

44 B~n' s exact words are: .. Wa-laysayalzamu ~alihidhiany~afa /-hlUTU qahla /-siJar'i bi-lll1JJafJu 11!1lD1,

51



•

•

•

rather that the very foct Inat woeat is usurious is itself a direct product of revelation.

Indeed, al-B~r1 states explicitly that usuriousness - and not merely our knowledge of it

- was established with regard to wheat only with the coming ofrevelation.4s However,

the fact that it is revelation which bas defined certain substances, like wheat, as usurious

still leaves tbree very central, closely related questions unanswered. First, is

usuriousness as a quality to be understood as "inherently" repugnant (qahi/j), or rather as

having been determined and defined as such through direct divine agency? Second, can

the repugnance of usuriousness be rationally discerned, or does our knowledge of this

repugnance depend strictly on textual mediation? Third, does al-B~rl understand the

legal-moral prohibition of usury as a natural and inevitable consequence of its

repugnance, or rather as a direct consequence of the Divine Will which may or may not

have chosen to proscribe repugnant things in general, and usury in particular?

Further evidence for the conclusions drawn in the beginning of the preceding

paragraph can be found in the next section of the text,46 where al-Ba~rl anticipates a

question to which he attempts to respond preemptively. The argument, put in the

mouth of a hypothetical opponent, runs as follows: The fact that wheat is forbidden

(1)arim) must be a result of either: (1) our actual act of selling wheat in unequal

quantities or (2) our belief that it is repugnant (qablP) to do 50. In other words, it

appears that the ~lIa of the ruling here, which is the repugnance of selling wheat in

unequal quantities, is either our act of selling it in unequal quantities, which implies that

the prohibition (or repugnance) of an act is determined hy our committmg oflhe act, or

/j·8l1I1a1Ju inn8l11akans 8!/an idhatbabata Roi /·!wkmu //ad/ùitfiJaDIl.?8l"Oa fi1Jj wa-fi!ilitmiyÜ!ilnaJ1i
I)ukmig/JayrilJi." MuÇtamatf, p. 702.

4S .. wa-ma 'lÜl11un 811Da /-n'ba/801 yuan tiJabit8J1 Rl-burriqsblal-siJar'i fa-/am yuan idh dhiksll$/an."
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our bellef that it is repugnant to do 50, which entails that if we did not believe it ta be

repugnant, it would not be 50. Al-B~ii responds that the repugnance of selling wheat in

unequal quantities (quhqu hay'inimutafii.dJ1an) is due, in reality, neither ta our doing the

act nor to our belief regarding its moral-legal status, but rather, al-B~rl seems ta be

saying, to the actual quality of repugnance inherent in the thing itself. He likens this to

the example of assimilating lying with sorne benefit or purpose to lying without such

benefit. In such a case, we do not assimilate purposeful to purposeless lying based on

the mere fact that purposeless lying constitues an act, nor due ta our knowledge that

such lying is repugnant, since our knowledge itself is not repugnant and therefore cannat

be the effective cause in making something eise repugnant. Furthermore, al-Ba~r1 states

that the repugnance of purposeless lying (and of trading wheat in unequal quantities) is

brought about, or "caused," by an indicant.47 Similarly, the qiyas in neither of these

cases can be said to depend upon the objective existence (wujüd) of the phenomenon of

trading in unequal quantities or lying without purpose, because even if such trade did

not exist, we couid still say that if it were ta exist, it would be repugnant because (1i-

8l1IlaiJu- Le., '111a) it is of the genus of that which is measurable by capacity, a property

which is found in rice and on aecount of which selling riee at unequal quantities is

neeessarily repugnant as weU. Similarly, even if lying as a genus did not exist, we

would still be able ta say that lying without purpose, if it did exist, would be repugnant,

because it is lying, a fact which is true of lying with a purpose as weil. Al-Ba~r1 then

underlines that the fact that a given act is forbidden (qaram) is something added on to

Ibid., p. 702.
46 See ibid., p. 702, ln. Il - p. 703, ln. 13.
41 .. wa-/aysa qUb.(lllDUma 'lü/an bi-daD/in fa-yuqaIa: Ü1Da/-qiy8sayaqa lU Ia/idall/i.lJJ:" Ibid., p. 702-3.
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its merely being an aet. He also points out, perhaps more significantly, that when legal

scholars speak of "ta1Jrlm a/-ril" - literally "making or declaring an aet forbidden" ­

what they really Mean is "kaWZ1a1Ju iJarim," that is "the faet that it is forbidden." Al­

B~rl seems to be saying here that just as neither our doingof a given aet nor our helief

that that act is forbidden aetually maies it forbidden (Le., is the effective cause, or

" 'illa," ofits being forbidden), similarly the legal seholars do not make aets forbidden by

their pronouneements, but rather simply declare to be forbidden that whieh already is 50.

What al-B~r1 seems to be doing here is insisting on the non-subjeetivity of legal and

moral narms in the Sharl'a by vitiating those points of view aceording ta which the

legal-moral status of aets would be dependant either on the aet being eommitted by

human beings or, more significantly, by the helief(iÇliqad) ofhuman beings that a given

aet is repugnant (and therefore, presumably, forbidden). Even those textual indicants

which impart to us knowledge of the repugnance of acts such as selling wheat in unequal

quantities do not themselves engender this repugnance, but merely indicate it ta us.

This seems to be what a1-Ba~r1 means when he says: "wa-laysa qub{llmU ma 'lü/an bi­

dalll.,,48 That is, the repugnance of the thing in question, although perhaps made faJOWIl

to us by the indieant (dalll), is not actually caused by it (ma 'liil). AlI of these

considerations seem to support further the conclusions drawn in the preeeding paragraph

concerning al-Ba~rl's view of the strictly revelational, and therefore objective, origin of

legal-moral oorms, although the three questions raised at the end of that section still

await an adequate response.

48 See ibid., p. 702.
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Toc Question ofM~Ial;a and toc Purposcfu1LJess oft1Je Shari'a

As is evident frOID the arguments presented above under the heading "Rational

Arguments in Support of Qiyas and Ta·'lil," al.B~r1 relies fairly extensively on the

notion of "benefit," or m~la!Ja, in proving the rational admissibility of qiyis. In a

number of cases, al-Ba~r1 argues for the validity of qiyis based on the fact that it May

possibly contain sorne m8!/afJa (sometimes "1u.tÎ'), which we would forgo were we not

to engage in qiyas. In several cases, this alone - that is, the Mere possi!Jilitythat acting

according to qiyascould contain sorne benefit - is enough, at least in a1-B~r1's view, to

respond adequately to the objection of an opponent.49

Be that as it May, it is essential to note that for al-B~r1, our knowledge of

m8$laf)a has an ultimately textual basis and is not based on some rational category

which stands independent of the revealed texts. While we might infer ma,8/i!J in sorne

inst ances, this very inference, in order to be valid, must originate in the texts. That is,

our knowledge of mlJ$8/i./J, at least in moral·legal matters, is derived from the texts,

although al-B~rl makes it clear throughout bis discussion that the texts (and through

them qiyas) somehow inevitably lead us to m8$8/Ü). There seems, then, to be sorne sort

of symbiotic relationship betw'een the texts on the one hand, and m8$la1}a on the other.

For al-Ba~ii, m8$la1}a as a general concept appears to he an overarching category which,

on one level, stands outside - and aImost above or in the backdrop of - the texts of

Revelation. Al-Ba~r1, in proper Mu'tazilite fashion, appears to conceive of m8fla1Ja-

49 Refer to the section "Rational Arguments in Support of Qiyis and Ta '/il" earlier in tbis chapter (pp.
18-36) for numerous instances where al·B~ argues on the basis ofml/!la!Ja to prove the rational
admissibility of qiyas.
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and the legitimaey of whatever leads to or engenders it - as an independent, self­

justifying imperative which pervades, as it were, the entire created order. M8$Ia!Jo is

presented in al-B~n as an irreducible category to the dictates ofwhich even Revelation

seems bound to a certain degree. This holds for 018$1a!J8 as a general category, as a

general imperative undefined, as of yet, in terms of any specifie thing or action through

which it is realized in the world.

When it cornes to determining that which actually embodies O1lJ$laiJo in a given

instance, at least in the moral-Iegal realm, the relationship between the texts and

m8$Ja!J8 is somewhat different. Here, our knowledge of where mll?la(Jo actually lies

appears to be fully dependent on the revealed texts. Al-B~rl in fact states explicitly on

several occasions that m8$la!Jo can only be known via the texts, and not through rational

means. Thus, while O18$Ia1}o is the underlying prbJciplc which informs and gives

meaning to the Sharl'a, the tools used to determine where that m~/a1)a lies and ta

aetualize it are unmistakably textual. Definitive texts (what a1-B~rl refers ta as "01J$'

mu~yyao') enjoy the highest rank on al-B~r1's scale of epistemic certitude with

respect to matters of the Sharl'a, followed by suppositional (~aomj knowledge based on

textual evidence, such as that knowledge engendered by qiyiS or solitary iJadItiJ reports,

and only in third place cornes rational mowledge acquired independently of the texts.

More succinctly, aI-Ba~r1's epistemic hierarchy with respect to moral-Iegal knowledge

May be fonnulated as fol1ows: (1) definitive textual knowledge; (2) suppositional

knowledge based on textual evidence; and (3) knowledge based on rational judgements.

It is important to keep in mind, however, that the goal towards which all three avenues

of knowledge tend remains under all circumstances the realization of 0l1J$1a(J8. If textual
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knowledge in the moral-Iegal realm take precedence over purely rational judgements,

this appears to be simply because the texts - given that they are revealed by God - are

more apt than the unaided intellect to lead us to the realization of our benefit. The fact

that the texts lead us inevitably to m~/~8entails, ofcourse, that the Shar1'a as awhole

is purposeful. Its purpose, it would seem, is not to impose upon mankind an arbitrary

set of obligations and prohibitions, but rather to lead man to the realization of benefit ­

a benefit which is more or less intelligible to the human mind.
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Ibn ijazm al-Andalusl
(d. 456/1064)

Overview ofIbn ljfazm ~ Wews on QiyiS

In Book 38 of his 40-part Al-I1JKam fI f4ii1 a1-Afl1ci"m, entitled "On the

Refutation of Qiyas by Means of Necessary Proofs,"so Ibn ijazm begins by declaring

that there is no disagreement that prior ta the tise of Islam, there was no legislation in

the "dOi' ta begin with, neither in the fonn of obligation nor of prohibition. Gad then

revealed the moral-legal rulings of the Shar1'a through direct revelation in the Qur'an

and through the words and directives of the Prophet. Whatever God prescribed is

obligatory and whatever He forbade is prohibited, and that which He neither prescribed

nor forbade is permissible and lawful in an absolute sense as if was heforc.S1 This,

according to Ibn ijazm, is known of necessity by every persan through the very nature

of the rational faculty.52 What need, then, is there for qiyiS and opinion (ra)1? It

follows that anyone who, after conceding the foregoing premises, makes obligatory or

forbidden anything which is not made sa by an explicit text is guilty of legislating (qad

siJana ~a) in religious matters that for which God has not sent down any authority or

permission. This, according ta Ibn I:Iazm, is a clear and sufficient proof ta which none

can abject.

SO See U Fiib.flili /-qiyasi bi-/-bar8hlni /-t;lariirlya," starting on p. 1049 of Al-llJkim .6 U~üJaI-A1Jkim, ed.
Al)mad M~ammad Shikir, 8 vols. (Cairo: Ma~ba'at al-Imtiyiz, 1398/1978), hereafter referred to as
"l1Jkim."

Sl ";'ubiIJun mu.r1aqun iJalilun kamikina," O)kim, p. 1049.
S2 "nadiJaal11/1JD ma 'riïfUD ç/arürafan bi-lJ.trafil-'uqüJimiJJ kulli a.{1ad," ibid., p. 1049
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Ibn I:Iazm takes to task those who advocate qiyas for talking about the reference

of a far~ defined as an assimilated case not covered by a text or an ijm8~ to an 8!1,

defined as an original case covered by a text or an ijm8~ Ibn ijazm rejects this very

division between "~/" and "far"" in the Shan'a, cUing Qur'amc verses which he

advances as proof ta the effect that the entirety of the Shaii'a consists of u.,ü1 only,

without any "furü~"S3 For Ibn ijazm, then, all Shaii'a rulings are u~üland all of them

are stipulated explicitly in the texts.

According ta our author, all rulings of the Sharl'a, without exception, faU into

three categories: obligatory (f8rr/), prohibited (.{Jarâm) and permitted (muhatiJ. That

which is recommended (mlUldü/j) and that which is reprehensible (mab7ili) faH into the

third category - namely, that of the permitted - since they are not technically

commanded or prohibited. Based on Qur'an 2:29: "It is He Who hath created for you all

things that are on earth" and Qur'in 6:119: "He hath explained to you in detail what is

forbidden to you, except under compulsion of necessity," Ibn fJazm concludes that

everything on the face of the earth, every possible action, is permitted and lawful

(muhà1J {la/il) except that which Gad has expressly forbidden hy name either in the

Qur'an or in the Sunna of the Prophet, or by means of a consensus (!J'ma, of the Muslim

community, adherence ta which is made incumbent in the Qur'an itself. Once again, the

important point here is that Ibn l:Iazm demands that the prohibition - or command, for

that matter - refer to a given thing hy Ilame (bi-smilll) in the texts. That which is not

S3 Among the verses Ibn l:Iazm cites are Qur'an 5:3: "This day have 1perfected your religion for you and
completed My favor upon you;" Qur'in 6:38: UNothing have We omitted from the Book;" and Qur'an
16:44: "And We have sent down ooto thee the message, that thou mayest explain clearly ta men what is
sent for them." He aIso cites the Prophet t who is reported to have said to his followers during the
Farewell Pilgrimage: "'By God! Did 1 deliver (to you) the message?' They sai~ 'Yes.' He sai~ '0 God!
Bear witness! ,,,
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prohibited or commanded by name can never be made so through analogy based on

matters which the texts do explicitly mention. This principle is further reinforced by

Qur'in 5:87, which states: "0 ye who believe! Malee not unlawful the good things

which Gad hath made lawful for you, but commit no excess; for Gad loveth not those

given ta excess," and aIso Qur'an 5:101-2, which reads: "0 ye who believe! Ask not

questions about things which, if made plain to you, may cause you trouble and which, if

ye ask about them while the Qur'an is being revealed, they will be made plain to you;

God has passed over them, for God is Oft-Forgiving, Most Forbearing. Sorne people

before you did ask such questions, and on that account last their faith." It is c1ear,

according ta Ibn ijazm, that the matters referred to here are the rulings of the Sharl'a, as

rejecting them constitutes disbelief. As there is no circumstance (nizila) in the world

about which one cannot say "Such and such is obligatory" or "Such and such is

forbidden," the only way accurately and definitively to distinguish what is truly

obligatory and prohibited is through unambiguous textual proof or consensus, this latter

ultimately amounting ta textual proof itself since it is mandated in the Qur'an. Ibn

ijazm concludes from the foregoing that the texts are fully inclusive of every ruling that

has occurred or will occur until the Day of Judgement.54 In another passage, he goes

even further, stating that qiyis has no purpose since all circumstances (n8wazil) until

the Day of Judgement have been covered in the texts byname.55

To the argument that rulings in sorne instances are known through explicit texts

while others are known through indicants (bi-I-dalil), Ibn I:Iazm agrees, provided that the

54 "fà-~a1JlJalU1JJa /-o8!~a mustaw~ÏJlD11j-klJ/li iJubnioyaqa lU aw waqa la jliyawmi l-qiy8m1l. Il /lJkim, p.
1060.

55 ..Fa-ayna /i-/-qiyasi mac/ldul1lD1 wa-/-0ll!tiIu qadistawlabat ku/la miId1talafa /-nisu fil1i wa-kuUa
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indicant in question allow for only one single interpretation or, if it can individually be

taken to mean more than one thing, then there must be another text, or an ijm8~ which

makes clear the one - and only one - meaning that was intended by God in a clear and

unambiguous manner. Ibn I:fazm rules out altogether the possibility of an indicant

bearing more than one interpretation without being specified by another indicant, as this

would constitute ambiguity and vagueness, rather than the absolute clarity with which

God has revealed matters of religion on the tongue ofHis Messenger.

Ibn I:fazm likewise rules out any possibility of a real contradiction between two

Qur' amc verses, two a1)aditiJ, or between a verse and a .(1adltIJ. This follows from the

fact that all of these constitute definitive texts which must all be acted upon and

submitted to equally. Any apparent contradiction can be resolved in one of two ways,

with no tOOd possibility: (1) clear evidence in the Shari' a proves that one iJaditiJ or

verse abrogates the other; or (2) one of them is more inclusive or wider in scope (za'id)

than the other, in which case the one which is wider in scope is taken over the more

restrictive one, since it not only includes this latter but aIso contains additional material

which would be ignored if the more restricted one were taken over the more inclusive

one. This is not, however, the case with conflicting instances of qiyis or ta 'li/, since

these do not contain any element of abrogation nor, in most cases, is the contradiction

involved a matter ofone instance of qiyasor ta'll/being more inclusive than the other.56

The argument which holds that similarity, or lasnahuiJ, between two cases is an

indicant that Gad has intended the ruling ofone to be applied to the other has, according

to Ibn I:fazm, no independent justification, neither in the texts nor by having been

nàzJlslio t8l1ZJluJ1iyswmil·qJY8mstibi-SJ11ÜJL" Ibid., p. 1061.
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subject to consensus. The fact that those who practice qiyiS differ as to what the

specifie 'lUa of individual rulings actually is further weakens their position, since, as

stated above, Ibn ijazm does not allow on principle for there to be any ambiguity in the

Shar1'a whatsoever. That is, any indicant which bears more than one possible

interpretation is of necessity particularized by sorne other inefutable indicant which

identifies the one - and only one - possibility which was actually intended by the

Lawmaker.

Finally, the concept of ~arm for Ibn ijazm refers not ta the highly likely,

probabilistic kind of knowledge which al-B~r1 considers it, but rather is always

interpreted in an uncompromisingly negative light. Altematively, we May say that ?1lllD

may very weIl imply probabilistic - and perhaps even highly likely - knowledge, but

that this does not malee it any less objectionable within Ibn ijazm's epistemologicaI

framework. That is, anything less than absolute certitude ( 'ilm yaqIm) bas no place in

matters of Sharl'a. Ibn ijazm, in support of this position, cites Qur'an 53:23, which

states: "These are nothing but names which ye have devised - ye and YOUf fathers - for

which God has sent down no authority. They follow nothing but conjecture (-?8llO) and

what their own souls desire!"

GeneralArguments against Qiyis

According to Ibn I:Iazm, some argue that Gad and the Propbet have legislated

certain matters "by name" (bi-smilJJ), that is, explicitly, while others have been

56 See ibid., pp. 1082-3 for tbis discussion.
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implicitly indicated by means of hinting at the 'illa behind explicit rulings, this latter

case being the domain and subject matter of qiyas. Thus, wherever a given 'iUa applies,

the rule associated with it in an original case equally applies. Moreover, the argument

goes, this represents that very succinctness and "jaw8mi 1 a/-ka/loi' with which the

Prophet, according to a well-known !)aditiJ,57 was endowed. Ibn I:Iazm rejects this

argument as baseless, arguing that the "da/ma," or that which indicates the meaning of

whatever is identified as the 'lUa in a given instance, is either: (1) established lexically

in the language as referring to that specifie meaning (mawr!ü~ Il J-lugiJa) ,58 in which

case the ruling would faH under the fust category of that which is explicitly mentioned

in the texts; or (2) not established lexically with the meaning (dalila) in question, in

which case deriving rulings from it is entirely invalide Besides, argues Ibn I:Iazm, if

rulings were to be merely hinted at indirectly in the manner referred to above, this

would not constitute the succinctness (j1dJti~8J) and clarity of expression (haY80) which

the advocates of qiyas c1aim, but rather hopeless confusion, obscurity and an

57 The qaditbin question, reported by al-Bukhari (volume 9, #141 and 378), reports on the authority of
Abü Hurayra that the Prophet said: "[ have been sent with 'jawanu· ç a/-ka/im' (Le., the sweetest
expression with the widest meaning) and have been made victorious with awe (cast into my enemies'
hearts), and while 1was sleeping, the keys of the treasures of the earth were brought to me and were put
into my hands." When questioned about the meaning of U jaW8111P a/-klllim," Abü Hurayra is reported
to have replied: .~Jaw8mi- a/-kalim means that God expresses in one or two statements the numerous
matters that used to be written in the books revealed before (the coming of) the Prophet."

58 For a brief discussion of Ibn l:Iazm's concept oflanguage as instituted by God (maw(!IPa) rather than as
a conventional phenomenon, sec Shehaby, .. ÇUlaand Q./)'asin Early !slamic Legal Theory," pp. 31-33,
as weIl as George f. Hourani, "Reasan and Revelation in Ibn I:Iazm's Ethical Thought," in IsJamic
P1111osophical The%gy, ed. Parviz Morewedge (Albany: State University ofNew York Press, 1979),
pp. 143·147. For an exhaustive treatment of Ibn ijazm's views regarding language, see Roger
Amaldez, GramoJ/lirc et théologie c1JaIbn fIazm de Cordoue: Essai sur/a structure et les conditions
de /apensée musulmane (paris: Librairie Philosophique J. Vrin, 1956), esp. "Première Partie," pp. 37­
97. For the notion of" W8{r aJ-/ugiJà' among Muslimjurists and theologians in general, sec Bernard G.
Weiss, .. 7lm a/- Wa(!': An Introductory Account of a Later Muslim Philological Science,n Arabica, 34
(1987): 339-56; Weiss, "Language and Tradition in Medieval Islam: The Question of al-Tariqili
manfalal./uglJa," Dt:rlslam, 61 (1984): 91-9; Weiss, LanguageiJJ OrtiJodoxMuslim Toought:AStudy
ofUWa(!Ça/-lugoa"andifs .Devdopment(Ph.D. dissertation: Princeton University, 1966); and Weiss,
The Search for Ood'sLaw, pp. 117-150.
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undennining of the meaning intended. For example, there is no eloquence or clarity of

expression in the case of one who wants ta instruct someone concerning the minimum

amount ta be paid for dowry (fadaq) but, rather than mentioning dowry explicitly,

indicates instead the minimum amount of stolen property for which the hand is cut off,

expecting the one instructed to connect the two cases and apply the amount in one

situation ta the other situation. The same goes for one who means to lay down a certain

expiation (kall8ra) for eating during fasting hours by mentioning the expiation for

having intercourse during this time, or intends ta legislate against selling walnuts in

unequal quantities by stipulating salt, or proposes ta legislate retribution in the case of

unintentional manslaughter by decreeing retribution for intentional murder.S9 This,

according ta Ibn ijazm, would constitute obligating that which it is impossible ta carry

out, making incumbent knowledge of the unseen, and making roles obligatory based on

nothing but faIse conjecture (a/-~1l1JJ1 a/-kadlJiÔ).

Rather, the real essence of concision, eloquence and ''jawiini' a/-ka/ini' is,

according ta Ibn ijazm, to express that which nonnally requires many words in only a

few words, but without leaving out any of the intended meaning, sa that the ruling can

still be said to have been explicitly stated in all respects. An example of this is Qur'an

2: 194, which reads: "If then anyone transgresses [the prohibition of the forbiddeD.

month] against you, transgress ye likewise against him." This verse, explains Ibn ijazm,

covers the entire set of various injuries an aggressor might cause, a set which is

constituted of sa many discrete elements that mentioning all of them individually would

take up countless pages of text. By contrast, however, leaving out intended meanings

59 Ibn I:Iazm is referring here to a number ofwell-known rulings reached by jurists on the basis of qiyis.
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and not mentioning them explicitly by the words, or lexical "names" (asma',

established for them in the language in which the interlocutor is being addressed, but

rather seeking to indicate them by words other than those established for them in the

lexicon is nothing short ofwhat the devil would do seeking to confuse the believers and

corrupt their religion, not what God and His Messenger would do. In another passage of

the text, Ibn ijazm reiterates that "we know with certainty the coining of each ward in

the language for that referent to which the ward has been assigned,"60 such that wheat is

not referred ta as "fig," nor is salt known as "raisin," nor again are dates named "rice."

Similarly, having intercourse is not called "eating," and vice versa, nor is the murderer

referred to as a "m/l?8IJir," and vice versa, such that the rule which applies to the tirst of

each pair may also be considered to apply to the second. Given that the Qur'an was sent

down in a clear Arabie tongue,61 the same language in which the Prophet also delivered

the various rulings and directives which constitute the Sunna, it follows that a given

ruling must be understood ta include all ofwhat is entailed by the words (ism) in which

it is expressed and only what is entailed thereby. The error of extending a ruling beyond

the lexical purview of its wording is called qiyas, while limiting the ruling to only a part

of what the wording entails is known as tak1J~J~, or particularization (that is, of the

~lla), both of which Ibn ijazm condemns strongly.

A further proof against qiyis is the very large number - in fact a majority,

according ta Ibn ijazm - of cases in which qiyis would have been possible, but in which

those who advocate qiyiS themselves do not carry it out. For example, the iJadd

60 .. wa-qad lalimnayaqÙJan wuqü1a klllli smiJJ li j.jllgiJati ~amusammàhll fi1Ja.-n 9Jkim, p. 1064.
61 Ibn I:Iazm is using here the idiam of the Qur'in itself, which Gad describes as having been revealed "in

a elear Arabie tangue" (bi-lis8nin larablyirJ muhÙJ). See Qur'in 26: 195; also, 16:103.
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punishment is lifted for a warrior (mu1J8rili) who kills illegitimately while conducting

war but who repents before being apprehended, while this dispensation is not extended

ta someone who commits murder outside the context ofwar. Similarly, the punishment

of cutting off the hand of a thief (sanq) is not extended by qiyiS ta a usurper (g/J~ili),

although both are guilty of intentionally taking property which is not theirs. Although

it may be argued that these are matters of Qaddpunishments ta which qiyis does not

apply even according ta the analogists themselves, Ibn l:Iazm argues that, in fact, the

vast majority of legal issues are equally not subject ta qiyiS, a fact which he claims is

agreed upon by both the advocates and the opponents of qiyas. If qiytis were valid,

reasons Ibn ijazm, then there could not have been such vast consensus on its

abandonment in such a large number of cases.

A further example in which it is agreed that qiyàs is not ta be carried out is the

Qur'ànic declaration that the wives of the Prophet are the "mothers" of the believers. In

this context, the Qur'an forbade that anyone should marry the Prophet's widows after

bis death. Nevertheless, we do not, Ibn I:Iazm points out, malee qiyi's on the basis that

the Prophet's wives are our mothers and deduce, for example, that it would have been

permissible for us to look at them as we look at our natural mothers62 or that their own

children should be ineligible for marriage by the believers, as proper qiyaswould require

that they be considered our brothers and sisters. This example further illustrates Ibn

ijazm's point that if Gad dictates a certain ruling, then that ruling is incumbent by the

very fact that it was dictated and without any ta 'li/. Furthennore, ail rulings derived

62 that is, without the mandated Mjao, or head covering
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through qiyiS are invalid, as that which has been dictated applies only within the lexical

parameters of the text with no possibility of being extended to other cases.63

Textua!Evidence against Qiyas (Qur'~ .(IadIt1J, A/hm)

Ibn ijazm defends his radical rejection of any and all forms of qiyas by calling ta

witness a significant bulk of textual evidence. Most of this evidence consists of

Qur'amc verses, although Prophetic aiJamtIJ and at1Jarof the Prophet's Companions are

by no means Iacldng. In this section, we shaH discuss Ibn ijazm's interpretation of the

more pertinent textual evidence he cites against the validity of qiyàS.

Regarding the admissibility of God making qiyiS incumbent upon us,64 Ibn

ijazm states, interestingly enough, that this possibility is not to be ruled out on strictly

rational grounds, for God does say in Qur'an 2:220: "And if Gad had wished, He could

have put you into difficulties." Indeed, commanding us to perform. qiyas would have

been quite admissible (ja'iZj, were it not for the textual indicants forbidding it, a number

of which have aIready been discussed. Besides these, Ibn I:Iazm cites as particularly

conclusive two additional verses, namely, Qur'an 22:78: "He has imposed no difficulties

on you in religionu and Qur'an 2:286: "On no souI doth Gad place a burden greater than

it can bear." Enjoining us to act upon andjudge according ta qiyas- and the ~amJ upon

which it is based - would have constituted "laying upon us a burden like that which was

laid on those before us and a burden greater than we have the strength to bear.,,6S Ibn

63 See lljk8m, p. 1065.
606 "hiJY'!Iiïzu an yala 'abbadao8LI8bu la 'vahi-l-qiy8i?"
65 Ibn l:Iazm is referring here ta a later section ofQur'an 2:286, in which God instructs the believers to
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ijazm also mentions numerous other verses in support of bis thesis. Among them are:

Qur'an 49:1: "0 ye who beüeve! Put not yourselves forward before God and His

Messenger;" Qur'an 17:36: "And pursue not that ofwhich thou hast no knowledge; for

every act ofhearing, or of seeing, or of (feeling in) the heart will be inquired into (on the

Day of Reckoning);" Qur'an 6:38: "Nothing have We omitted from the Book;" and

Qur'an 19:64: "and thy Lord never doth forget." Another other obvions and oft-cited

verse is Qur'an 5:3: "This day have l perfected YOUI religion for you." And to that

which Gad has perfected and completed (Uabnaltù'), concludes Ibn ijazm, no one has

the right to add anything by way ofopinion (ra)1, qiyis, or any other means.66

Even more pertinent for grasping the contours of Ibn ijazm's epistemological

framework, however, is bis interpretation of an additional verse cited as evidence that

his rejection of qiyas is founded upon none other than firm knowledge ( ~1m), text (n~~

and certitude (yaqiJJ). The verse in question, Qur'in 16:78, reads: "And God brought

you forth from the wombs ofyour mothers not knowing anything." This verse makes it

clear that we are born with no knowledge of any kind whatsoever. Ail knowledge that

we subsequently acquire, Ibn l:Iazm seems ta suggest, is mediated to us strictly through

revelation, as is made clear in Qur'an 2: 151: "A similar (favor have ye already received)

in that We have sent among you a Messenger ofyour own, rehearsing ta you Our signs,

and purifying you, and instructing you in Scripture and Wisdom, and teaching you that

which you did not know." Despite what may appear to be a categorical rejection of the

possibility of gaining any knowledge through extra-textual means, Ibn ijazm seems to

beseech Him in the following words: "Our Lord! Lay not on us a burden like that which Thou didst lay
on those before us. Our Lord! And lay not on us a burden greater than we have strength to bear."

66 See l1Jkam, p. 1057.
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interpret this particular verse as referring strictly to knowledge of religious matters

(umlÏr a/-dln), and not to aU knowledge, such as logical principles mediated to us

through our rational faculty or empirical knowledge mediated through the senses.67

What is essential here, however, is that no knowledge of anything connected with

religious matters - a category which includes the legal-moral rulings of the Sharl'a par

exceDence - can be mediated to us through the rational faculty by any means. Such

knowledge is available to human beings strictly through the obvious and unambiguous

texts ofrevelation, both Qur'an and Sunna. Ibn I:Iazm goes on to point out that whereas

the general principle in the Shar1'a is the default permissibility (ih8IJa) of all matters not

explicitly prohibited by a text, it bas been strictly prohibited to affirm matters in

religion about which one has no knowledge. This is based on Qur'an 2:169, which

reads, "For he (Satan) commands you what is evil and shameful, and that ye should say

ofGod that ofwhich ye have no knowledge," and Qur'an 7:33, which states, "Say: The

things that my Lord hath indeed forbidden are: shameful deeds, whether open or secret;

sins and trespasses against truth; assigning of partners to God, for which He hath given

no authority; and saying things about God ofwhich ye have no knowledge." Bearing in

mind Ibn ijazm's conception of knowledge and its provenance in matters of religion, it

fol1ows that since it is prohibited to "say about God" except that of which we have

(explicit) knowledge, qiyis - and any other matter related to religion - must he

specjfica/ly mandated for it to be valid, as opposed to being pennissible (muhifJ

67 This three-fold division of the avenues available for gaining different types of knowledge - specifically,
sensory knowledge, empirical knowledge and revelational knowledge - is confumed by G.F. Hourani in
"Reason and Revelation," pp. 143-6 and p. 162-3.
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because it is not spcci6cally forhiddcn.68 Since qiyiS is not specifically mandated

anywhere in the Qur'an or Sunna, according to Ibn ijazm, it is therefore invalid by

definit ion.

Other verses which Ibn ijazm cites in refutation of qiyiS include: Qur'an 42:21:

"What! Have they partners (in godhead) who have established (siJaraçÙ) for them sorne

religion for which God has given no permission?;" Qur'in 65:1: "And any who

transgresses the limits of Gad daes verily wrong his (own) soul," arguing that

transgressing the limits of Gad is exactly what one does when declaring samething

lawful or prahibited on the basis of qiyas, Qur'an 2: 140: "Say: Do ye know better than

Gad?," arguing that the qa7sis presumptuously filling in what he sees as gaps or blanks

which Gad somehow failed to account for explicitly; and Qur'àn 16:89: "And We have

sent down ta thee a Book explaining all things," in reference ta the Qur'an itself. Ibn

l:Iazm further cites Qur'an 75:18-19: "But when we have promulgated it, follow thou its

recital (as promulgated) / Nay more, it is for Us ta explain it (and make it clear)," and

Qur'an 16:44: "And We have sent down ooto thee the Message, that thou mayest

explain c1early to men what is sent for them" as proof that God has reserved exclusively

for Himself and the Prophet the right to make clear matters of the Shan'a and that He

did not delegate (lam yaki1) this task to any human being, nor to anY opinion (ra)1 or

qiyas, but rather to the Arabie text of the Qur'an and ta the sayings of the Prophet

recorded in the !Jadlto. Thus, not only do we not have clear textual evidence in support

of qiyiS, which is aIready enough to invalidate it in Ibn f:lazm's view, as mentioned

68 .. Wa-bi-bidbiba.l lJ1a ku/lu qawliLJ bi-liburbiDin ~a/a~i.fzIJali1Ji /Jallilawlamyaqum burbanUD bi­
i!J.lalibi/ fa law18111yaklUl/an8hurb8nUD ~a1ai!J.tilil-qiyasila-K8Da 'ad8l11u I-burbani ~a/ait1Jbatibi
bur1J8Dan lii!J.t~ li-811Dal-far(ia la/a)'Di3D lànÜjïba BI-dÙJisbay'an 111abi-bur1Jan.·· l1Jkim, p. 1056.

70



•

•

•

above, but we actually have positive evidence ta the contrary, e.g., the numerous verses

and a!JadItIJ which explicitly direct us not to go beyond the words of Gad and His

Messenger. In another passage, Ibn ijazm explains Qur'an 29:51: "And is it not enough

for them that We have sent down ta thee the Book which is rehearsed to them?" by

saying that "the rehearsal of the Book being sufficient for us" consists of taking it

according ta its literai meaning.69 This includes the invalidation of any interpretation

(ta 'wi1) other than what is explicitly stated in the texts or has been the subject of

consensus, and not seeking out anything other than what is entailed by the wording of

the Qur'an alone. Another important verse which Ibn I:Iazm cites repeatedly in this

regard is Qur'an 4:59: "lfye difrer in anything among yourselves, refer it ta Gad and His

Messenger." He also cites Qur'an 16:116: "But say not - for any false thing that YOUI

tongues may put forth - 'This is lawful, and this is forbidden,' so as ta ascribe faIse

things ta Gad," and Qur'in 10:59: "Say: 'See ye wbat things Gad bath sent down to you

for sustenance? Yet ye hold forbidden sorne things thereof and (sorne things) lawful.'

Say: 'Hath Gad indeed permitted you, or do ye invent (things) to attribute to Gad?'"

Ibn I:Iazm goes on ta remark, with respect to this last verse, that the characteristics

described therein are exactly those of the people who perform qiyas, declaring things

lawful and prohibited and making obligatory through qiyàs that in regard to which Gad

has sent down no such permission.

In addition ta the numerous Qur'amc verses mentioned above, Ibn f;Iazm aIso

cites a number of a/JadItIJ which he advances as proof of the invalidity of qiyas. The

most conclusive of such a!Jadltn is the one reported in the context of the Farewell

69 ..a/-jk!jjjj'u bj-IJ1iwaliI-kilao,; [wa-]hid1Jihuwa I-akhdhu bi-?8biri1u;" ibid., p. 1063.
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Pilgrimage, where the Prophet calls the Muslim community ta testify that he has indeed

delivered the message, thereafter beseeching God Himself ta hear witness ta the same

fact. 70 Another relevant qaditiJ which Ibn E:lazm repeats in a number of passages is:

"Verily, the Muslim guilty of the greatest wrong is he who inquires about a matter

which was not forbidden and it becomes forbidden on account ofhis inquiry.,,71 A third

ljaditiJ, whieh Ibn E:lazm aIso mentions a number oftimes, is the following: "Verily, Gad

has imposed (upon you) certain obligations sa do not negleet them, and He has set

certain limits sa do not transgress them. (Likewise,) He has established certain

prohibitions so do not violate them, and He has remained sHent about (or "passed over")

certain things - not out of forgetfuiness but out ofmercy for you - so do not inquire into

them."n Finally, a fourth pertinent QacIJtiJ is the Prophet's response to a questioner

who, upon learning that the pilgrimage had been made obligatory, kept on asking

whether it was obligatory to be performed each and every year.73 The Prophet replied to

the man's insistent inquiry by saying: "Leave off (other than) that which l have left

you,74 for those who came before you were destroyed by their excessive questioning and

by their differing with regard to their prophets. Therefore, if l command you something,

70 See note #53 above.
71 "Inna a ,?ama I-mus/iminajlJn111lD m8l1 sa 'ilia 'an siJay'in /801Yu/J'uram fa-IJlurima min a}limas 'alatilli."

See /!Jkim, p. 1061.
72 ,.fnna Lliha fara(la fara~(la fa-latu(layyi'tihi wa-I;adda I;udüdan fa-la ta 'tadühi wa-nahi 'an asilyi'a fa­

/a tantBoikiihi WB-suBta (or •• 1af8' in another narration) IllD ashya'a min goayn"nisya.aio lalJà­
ra!JmatM lB/aU11 -/8-/àtBblJatiJli 'an1Ja~' Ibid., p. 1067.

73 See ibid., p. 1061 for details.
74 Hourani translates this section of the IJadit1J, which reads "dlJarüol[or ' dB 'iinP as cited in the I!Jkam]

mitaraktukum," as: "Let me off (passing judgment] OD what 1have left for you [to do freely]," a
translation which seems very à propos given the context ofThn I:Iazm's citation of the .(1adit1J. See
Hourani, "Reason and Revelation," p. 161. For the full Arabie text of the I;aditb in question, see next
note.
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then fulfill thereof what you are able to, and if l forbid something to you, then avoid

that thing. ,,75

Ibn ijazm adduces the variaus aqadItiJ above further ta buttress bis argument

that all circumstances of legislation (BawiZil) are stipulated explicitly in the revealed

sources (man~Ü! ~ay!Jàj. Therefore, whoever claims that something is obligatory or

forbidden is required to bring an explicit Prophetie pronouncement or a Qur' awc verse

ta that effect, in which case the only acceptable response is to say "we hear and we

obey.,,76 If no such evidence is forthcoming, the person's claim must necessarily be

considered invalid. This argument leads Ibn I:Iazm ta the DOW familiar conclusion that

whatever God or the Prophet have stated explicitly ta be obligatory, forbidden,

recommended or reprehensible is such, while everything else is permitted (muhaJj)

unconditionally, with no possibility of prohibition, obligation or either of the other two

concomitant categories being extendable through qiyas to matters not specifically

covered in the texts.

As for qiyiS with respect ta the Companions of the Prophet, Ibn ijazm argues

that while it is true that we have Many fatwiS from the Campanions in which they made

judgements based on their opinion (hi-l-ra)1, they never turned any such judgements

into binding matters of religion, nor did they ever claim that their opinions were

7S "Da 'rinlmilaraktukum, fa-inDamàha/uaman klÏDa qablaklDD bi-kat1JratimasaililJim wa-k1JtJlifihim
'a/aanbiyâ'i1Jim~ fa-id1Jiamartukum bi-siJay'iD là 'tüminlJumista.1a'tum wa-idhànaIJaytuklO1J '811

siJay'in fa-jtllllibüIJ." See l1Jkam, pp. 1052-3.
76 in reference to the Qur' WC phrase"s8J11i'ni wa-a.ta 'n~' describing the response of true believers when

confronted with a command from God or the Prophct. See Qur'an 2:285, 4:46, 5:7 and 24:51. This last
verse, for example. reads: "The answer of the believers. when sl.Unmoned to Gad and His Messenger, in
arder that He May judge between them, is none other than this: they say, 'We hear and we obey.· It is
such as these that will attain felicity."
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necessarily in conformity with the truth.77 Ibn ijazm cites a number of a/bar, or sayings,

of the Companions in which they explicitly or implicitly condemn the practice of

making qJ)'iS- based on opinion (aJ-qiyas bi..J..raYJ. If the advocates of qiyas were ta

abject that they, tao, do not accept q/yasbased on mere opinion rather than on deducing

the 'iJJa or establishing a strang resemblance (tasiJabuli) between two cases, Ibn l:Iazm

replies that even in these two cases, qJ)'asconstitutes baseless opinion (raY) since there

is, by definition, never an entirely clear, unambiguous text ta back it up. If there were

such a text, then the ruling in question would not need ta be derived through qiyir in the

fust place, as it would simply he a clear textual ruling just like any other. Interesting,

and perhaps somewhat more relevant with regard ta epistemological considerations, is

Ibn ijazm's citation of the following saying of 'Abdallah b. 'Umar: uKnowledge (al­

'ilm) is three things: the articulate Book of Allah, past Sunna, and '1 do not know. ,"78

This is very much in line with Ibn I:Iazm's own concept of moral-Iegal-ethical

knowledge and how humans acquire it, as expounded several pages above.79 In addition,

he also cites Abu Isq.aq Sulayman al-Shaybarii as saying: "1 heard 'Abdallah b. Ab1 Awti

say: 'The Prophet - may peace and blessings be upon him - forbade [the drinking of]

greenj8lTwine.' 1 asked him., 'What about white janwine?' He said, '1 do not mow. '''80

Ibn l:Iazm also gives a list of itiJarfrom the Successors, likewise condemning qiyis.81

TI See flJkam, pp. 1067 - 1072 for Ibn ijazm's discussion of qJyis'with respect to the Companions of the
Prophet.

78 "a1~ 'J1mu tiJalatiJa: kitabuLlàhj/~na.tjqu W8-SlUlDatuo mà.diyatUD W8- 'laadn: ,n See ibid., p. 1071, ln.
14-17 and p. 1071, ln. 24 - p. 1072, ln. 4.

79 See pp. 68-70 above.
80 /!Jkâm, p. 1071, In. 24 - 1072, ln. 4.
81 See ibid., pp. 1073-6 for Ibn l:Iazm's enumeration and discussion ofvarious athàrin which the

Successors are reported to bave condemned qJjtaseither explicitly or implicitly.
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RationalArguments against Qiyi's

After the textual evidence presented above, Ibn ijazm seeks to demonstrate the

invalidity of qiyas by what he refers to as rational proofs (har8hln a/- luqiÏ1j. The fust

such proof is based on what he calls a "universally agreed upon fact,,,82 namely, that

whereas it is possible for the entirety of the Shan'a to have been made known through

the texts alone, it is not possible for the Shaii'a, in its entirety, to have been made

known through qiyas alone. Now, it is known by necessity, argues Ibn ijazm, that what

is true regarding the whole must also hold for a part of that whole. As it is agreed upon

that the whole of the Shan'a cannot be derived by means of qiyas, it follows necessarily

that part of it also cannot be derived through qiyas. Ibn ijazm is quick to point out that

his own Hne of reasoning does not itself fall under qiyas, but rather, that it constitutes a

necessary, conclusive proof (hlUOin t/arürJ) in and of itself. In fact, this argument is no

different, contends Ibn ijazm, from the argument which hoIds that if all human beings

are alive and rational (na.ïiqln), then each one of them is also, of necessity, alive and

rational. Lest one should try to cloud the issue by arguing, for example, that it is

possible for only sorne people to be one-eyed without ail people being sa, Ibn ijazm

points out that this is a different argument altogether. While only some people may be

one-eyed in reality, it is nonetheless possible, rationally speaking, for all ofthem to have

been 50. The rational possibility of all people being one-eyed does not entail the

necessity, but merely the possihility, that all ofthem actually he so. The reverse side of

this possibility, of course, is that only some people be one-eyed, a possibility which

82 See ibid., p. 1079, ln. 12.
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happens ta correspond to the reality of the world. The case of the Shaii'a is different,

however, in that not only is the entirety of the Sharl'a not actually derived through

qiyas, but that it is universally agreed upon that such a situation is not even possihle.

Since it is not even theoretically possible for the whole of the Shaii'a ta depend on

qiyas, it follows, according ta Ibn l:Iazm's Une of reasoning, that it is impossible for

individual parts of it to depend on qiyM as weil.

Ibn I:Iazm's second rational argument centers around the agent behind

commanding and prohibiting in cases where, for example, expiation is declared to be

obligatory for intentionally eating during the fasting hours of Ramadan based on the

expiation required for intentional intercourse during this period or, for instance, shaving

of the private parts while in a state of ritual purity for pilgrimage is declared forbidden

based on the prohibition of shaving the head while in this state. As every aet is

necessarily performed by an agent, then who, questions Ibn ijazm, is the obligator and

the prohibitor in cases - such as the ones mentioned above - where rulings are derived

through qiyiS? As it cannot be claimed that it was God and/or the Prophet who

instituted such rulings - for this would imply that the rulings in question were explieitly

stated in the texts, rendering qiyis superfluous - it must be eoncluded that it is those

who perform qiyas themselves - or, at any rate, someone other than God or the Prophet

- who are the agents of such obligating and prohihiting. The ageney of any agent other

than Gad or the Prophet with regard ta establishing legal-moral norms and judgements

entails the innovation of a "sll/ul'a' other than that authorized by God and brought ta

mankind by His Messenger.
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On the Comprehensive Refutation of 'll!a and Ta 'li!

Ibn I:Iazm proposes ta undertake a comprehensive refutation of ta 1ilin Book 39

of the I1Jxmn, entitled (roughly) "On the Refutation of ~a1withRegard to AlI Rulings

of the Shar1'a.,,83 We shall present and analyze the main arguments ofthis section ofhis

text in the remaining portion of this chapter.

According to Ibn I:Iazm, Gad in no way does anything - neither with regard ta

establishing legal-moral judgements nor with regard to anything else - on account of an

~11a. If God or the Prophet stipulate explicitly that a certain ruling is because of reason

w; or for the sake of ..t; or because ywas the case, or on account of .z; then we know that

God has made these things reasons (ashali) for those rulings precisely and only in those

instances with regard ta which they were stipulated as being the reasons for the rulings

in question. In no way do these reasons occasion anything of the rulings in question in

other than the instances explicitly mentioned in the texts.84

Arguments Agail1st Ta 'li!in General

Ibn ijazm cites as evidence against la'll/in general Qur'an 21:23, which states:

"He is not questioned for His acts, but they are questioned (for theirs)." Ibn ijazm.

interprets this verse as a clear prohibition of asking the question, "Why?" with respect

to any of God's acts or laws, ruling out by necessity the ascription of any causes ( 'lIai)

83 See "Fiib.tili/-qaw/i bi-/- '11ali6jamPi a1)kimi/-din," .f!1kim, pp. 1110-1155.
8. See ibid., p. t 110.
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or reasons (asha7i) to these latter - except, once again, in those instances where the text

clearly states that a particular thing has been made the reason of a particular ruling. But

even in this case, it is impermissible to ask, for example, why reason x was established

for ruling y and not for another ruling, or why xwas established as a reason while zwas

not. Although it would seem possible to understand God's not being questioned about

what He does as His not being Decoun/ahle to anyone for His actions and decrees, rather

than as a strict prohibition against seeking out the motives or probing the reasoning

behind these, Ibn ijazm concludes that this verse constitutes irrefutahle proof against

the existence of any sort of 'ilalîn connection with any act or decree of Gad, including

and especially His establishment of the moral-Iegal narms of the Sharl'a. The reason for

this is that 'ilalonly apply to that which is compelled.85 This being the case, holding

that God acts on the basis of ~la1wouldbe tantamount to holding that He is somehow

"compelled" to act in a certain way by these very ~'jal.

Additional evidence from the Qur'an is verse 5:102, which reads: "Sorne people

before you did ask sucb questions, and on that account lost their faith.,,86 This is clear

evidence that we are obligated to follow the obvious meaning of the texts, for if

otberwise were expected of us, we would be obliged to ask, seek and investigate - which

is, incidentally, exactly what the qa'isiÏo, as weIl as the legal scholars in general, do. AlI

such investigative activity, however, is proscribed by the verse cited above. s7 Ibn E:Iazm

also cites Qur'ân 20:12, in which God tells Moses: "So put offtby shoes, for thou art in

the sacred valley Tuwa." This verse proves that God makes something the sabah, or

85 "li-annaIJu lalakiinu /- 'iUalu I1lilimutf.llllT," ibid., p. 1131.
86 This is the verse immediately following the one, cited earlier, in which the believers are exhorted not ta

ask questions whlle the Qur'in is being revealed about malters which, ifthey were ta he made plain ta
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reason, for a ruling in one particular case without necessarily making that same thing a

reason for the same ruling in another case, for we are not required to take off our shoes

in any of the holy places, be it Mecca, Medina, Jerusalem or the Valley ofTuwa.

Ibn ijazm also makes use of a rational argument - namely, the impossibilityof

an infinite regress - to argue for the invalidity of holding that any ruling of the Sharl'a

was promulgated based on an 'iUB. Ibn ijazm argues as follows: If it is held that God

establishes a ruling based on an ~111l, the question arises as to whether His establishment

of this rule on account of the 'lUa in question is itself caused by a prior ~11a. If we

respond in the affirmative, then we must ask whether this more prior 'lUa was itself

caused by another, even more prior, 'illa or not, and so on adiofùJitum. This position,

which implies an infinite series of effects and of existents which have no beginning,

constitutes for Ibn l:Iazm clear disbelief and a departure from the religion of Islam. If

we respond in the negative, then we will simply have proved the point that God does

things - at least in sorne instances - independently of any 'illa or ~ïal. This being the

case, there is nothing which necessitates that Sharl'a rulings, which are secondary, must

he caused by ~11l/, whereas the act by which God would have established these very ~1a1

are not themselves caused by 'liai. This proves in a definitive and necessary manner

(rjanïratao), according to Ibn ijazm, that God does what He wants without any 'llla of

any kind whatsoever. Moreover, none of the Companions, the Successors or the

Successors of the Successors ever held that God established a certain ruling of the

them, would cause them harm or distress. See p. 60 above.
87 See IQkim, p. 1137, ln. 18-21.
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Shaii' a on the basis of an 'illa. Rather, maintains Ibn ijazm, this notion is an innovation

of the 4th century of the Hijra, when sorne among the jurists began talking about qiyiS.88

Top%gy andDefinitions

Approximately halfway through his chapter on the refutation of fa 'li/, Ibn ijazm

defines four closely related, though nonetheless distinct, categories which are essential

for an understanding of bath bis epistemological topology and his conception of the

Sharl'a. These four categories are: (1) cause ('illa); (2) reason (sabaB); (3) purpose

(giJarat/); and (4) sign (1a/8ma). While each of the four is legitimate within the pmview

of its definit ion, Ibn I:Iazm is quick ta point out that none make necessary (yüjïhÙ) any

sort of ta 1Jlor qiyasin the Sharl'a in any way.

According to Ibn I:Iazm, the ward "'illa," which we shall translate here as

"cause,"89 appIies ta any characteristic or quality (~JIa) which causes something in a

necessary manner. As such, a cause can never be separated from its effect (its ma 'liïJ).

An example of this is tire, which Ibn ijazm identifies as the " ~11a," or necessary and

inseparable cause, of burning. Fire gives rise to burning necessarily and, as such, can

never be separate from burning, which is its necessary effect. Neither fITe nor burning

can exist without the other, except where God decides, in rare circumstances, ta

separate the cause frOID the effect, as in the case of Abraham.9o Barring such

88 See ibid., pp. 1126-7.
89 The word " 'illà' was gcnerally translated as "occasioning factor" in connection with our discussion of
al-B~ in the previous chapter ofthis thesis. Here the English word "cause" has been preferre~ as lbis
term approximates more closely than "occasioning factor" the sense in which Ibn ijazm defines" 'iUa."

9Q Ibn I:Iazm is referring here to Qurtan 21:68-9, which reads: "They [the idol worshipers] said, 'Bum him
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exceptional circumstances, bath the ~Y8 and the ma 'lril are fully concomitant, with

neither one preceding the other in time.

A reason, or "sahah," according ta Ibn I:Iazm, is any matter on account ofwhich

a free agent (mu11Jt8r) chooses to do an action which he could equally have chosen not

to do. An example of this is the case of anger which leads a man to fight, seeking

victory over another. In this case, the anger is the reason for seeking victory. If the

angry persan had chosen not to seek victory, he simply would not have (in which case,

there would be nothing left for which anger would be the reason). It is important ta

note that a reason (sahali), unlike a cause ( 'il/a), is never necessarily productive of its

effect.

The purpose, or "gharaq," on the other hand, is tbat which the doer of an act

aims ta achieve by performing that act. It is, in other words, the final goal of the doer in

performing a given aet. As sueh, the purpose necessarily follows the act. To pursue the

example of an angry man seeking victory, the man's purpose in seeking vietory is to

quell bis anger. In this manner, the anger itself is the rcasoo for seeking victory, while

assuaging the anger is the PllIposc of doing sa. Seeking victory lies between the anger

and its removal, being the musahhahofthe former and tbe means of aehieving the latter,

which is its purpose.

As for the sign, or" 'a/ama," Ibn I:Iazm defines it as any characteristic (~ifa) upon

which two people agree, such that if either one of them sees this characteristic, he

acquires thereby knowledge of what it had been agreed upon that the sign would

[Abraham] and protect your gods t ifye do (anything at all)!' 1We said, lO Fire! Be thou cool, and (a
means ot) safety for Abraham! •n This instance represents, as a matter of fact, an example of the only
forro ofparticularization, or lakb!~ of the )11awhich Ibn I:Iazm considers legitimate. See 1l)kim, p.
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indicate. One example Ibn ijazm gives to illustrate the meaning of a sign is the

following iJadltn of the Prophet: ur know the voices of the companions of the

Ash'ariy1n91 (reciting) the Qur'an when they enter during the night. I know where they

stop by the sound of their voices (reciting) the Qur'in at night, even if I did not see their

camp sites [or "way stations"] when they took them up during the day.,,92 In this

instance, explains Ibn ijazm, the Prophet took the voices ofthose reciting the Qur'an as

a sign ( ~am8) indicating their place of rest. This is the same principle which govems

the placing of signs along a desert road to guide travelers or the erecting of a flag for

soldiers to recognize the headquarters of their chief.

Now, while Ibn ijazm accepts cause, reason, purpose and sign as legitimate each

in their own domain, he argues that none ofthem proves the existence of )la1for Sharl'a

rulings nor necessitates any form of qJyasin delineating the Law. This even applies to a

clearly articulated ~ama, for when some sign is established for a particular thing, it is

impossible for that sign simultaneously to indicate something else other than that for

which it was made a sign. If this were to happen, the sign in question would DO longer

he an indicant of that for which it was originally established, and confusion would

result. While Ibn I:Iazm has no more than this ta say regarding the category of signs, he

treats in quite a bit of detail the other three categories, especially those of cause and

reason. We shaH enumerate bis discussion ofthese topics in the pages that follow.

1134, ln. 1.
91 Though the context of the .{Jadithis not entirely clear, 1take uAsh'any"in" to refer simply to members of

the Ash'ar1 tribe (whence, preswnably, Abu Musa al-Ash'ar1, for instance).
92 U I11nl18-8 nfu 8!wata rafaqati /-ash larlylna bi-/-Qur'8nl1}inayadk1JulÜDa bi-I-/ayli wa-a Idfu

manizilahum min IJ!watilJim bi-I-Qur'8rJjbi-l-layli wa-iD klD1lu lam ara manmla1JlJIJ1!Jina DUa/Übi-/­
nahir." Ibid., p. 1129, ln. 3-5.
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Cause ('li/a) andReason (Sabah)

Ibn ijazm denies the existence of any type of ~1I1l in the Sharl'a whatsoever,

which is not surprising given bis definition of 'il/8 as that which oeccsslUilyproduces a

particular effect, and not merely accompanies, or is associated with, that effect. Ta

predicate the existence of ~lalfor Sharl'a rulings would be tantamount ta affirming the

existence of sorne sort of compelling factor (Le., the 'ilalthemselves) which binds God

to establish the rules He establishes, a belief which clearly constitutes apostasy

according to Ibn ijazm. With regard to the category of reason (sahah), Ibn ijazm does

not deny that sorne rulings were indeed instituted for particular reasons. This only

applies, however, ta those instances in which the texts clearly indicate that a certain

thing is the reason behind a particular ruling. Significantly, Ibn ijazm points out that

such reasons as do exist in the Shaii' a were chosen to be such by God in an essentially

arbitrary fashion, His establishment of them as reasons being itself entirely non­

dependent on any further cause (~'j/a) or reason (saha/}). Examples of reasons in the

Sharl'a include: disbelief and dying a disbeliever having been made the reason for a

person's abiding etemally in the Hellfire; dying a believer as the reason for entering

Paradise; theft as the reason for the cutting off of the hand; slander as one reason for

flagellation; or sexual intercourse in certain circumstances as a reason for either flogging

or stoning.93

93 Sec ibid., p. 1129, ln. 14 - p. 1130, ln. 17.
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On foc IoextendibiUfyoffne 1&711a,,94 Even ~enExplicitlySfated

To illustrate that the 'iOa is inextendible even when explicitly stated, Ibn l:Iazm.

mentions the example of someone owning a number of black slaves who gives the

instruction: "Set free my slave Maymlin, for he is black (li-anoaiJu aswad)." A person 50

instructed would, under these circumstances, only release Maymoo as he had

specifically been instructed, and would not generalize the ~11a of blackness,95 releasing

all of the man's black slaves. Now, if a persan would avoid extending the "ruling" in

this case - even though the 'il/a, or ratio, has been explicitly stated - out of fear of

contravening the master's orders, then how much greater should be one's restraint

regarding the extension of rulings established by God or His Prophet. And if this holds

even when the ~11a is explicitly mentioned, then how much more imperative is it not to

extend the ruling when the ~lla is nof explicitly stated.96 Even if the command ta

release Maymün were followed by the additional exhortation: "and consider (fa 'fahinl),"

it would still not be legitimate for one ta set free ail of the master's black slaves, for his

exhortation to consider could mean any of a number ofthings, including that one should,

for example, consider the master's old age and weak health and therefore make haste ta

fulfill his orders and not to disobey him. And even if this exhortation did justify setting

free other black slaves, it would not automatically apply, the following day, to aIl the

94 1have put the word " ~11à' here in quotes because it is clear that throughout the coming discussion, Ibn
l:Iazm, according to bis own definitions, is not talking about 'jUa at aU, but rather about sabah. He
seems to have reverted to using the tenn U 'iUà' in tbis section as it is more commonly employed among
jurists rather than according to bis own definition of the term, perhaps in order to make bis argument
seem more cogent and persuasive in the eyes of those whose position he is seeking to discredit.

9S Once again, the reader is cautioned here to take the word" ~1Jà' in the sense of"sahaO' as defined by
Ibn I:Iazm. (See previous note, as weil as the foregoing section entitled "Topology and Definitions.")

96 See O}kim, p. 1135, ln. 3 - p. 1136, ln. 6.
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master's lame sheep ifhe ordered a particular sheep to be slaughtered on account of its

lameness.

Ibn I:Iazm. next offers a Qur' inic example to disprove the extendibility or

universal applicability of an 'illa which is stipulated as being the reason for a given

ruling in a particular case. The example given relates to Qur'an 5:32, in which God

says: "On that account, We ordained for the Children of Israel that if anyone slew a

person - unless it be for murder or for spreading mischief in the land - it would be as if

he slew the whole people." Ibn I:Iazm cites this verse as clear proof against those who

advocate qiyas, for it is abundantly clear that God did not make this commandment

incumbent upon any other than the Children of Israel. If the 'lUa aIluded to in the

verse97 were extendibIe, then the ruling in the verse wouid of necessity be binding for

aIl. Now, if the proponents of qiyas hoid that the ruling is, indeed, binding for all, then

they must further hold one of two positions with regard to major sins (kabi'ii), sorne of

which necessitate that their perpetrator be put to death and sorne ofwhich do not. They

must hold either: (1) that a11 major sins are to be counted as instances of "spreading

mischief in the land," or (2) that only that which has been specifically defined as

spreading mischief - namely, waging war (mu1Jiraha) - is to be counted as such. Now,

if aIl major sins were to be grouped under the category of spreading mischief and we

were to deduce from the verse cited that spreading such corruption, in addition to

committing murder, is truly an '111a which provokes the death penalty, then this same

penalty would have to be imposed as a punishment for the commission of all major sins.

97 See Qur'an 5:27-32. The verse cited above immediately foUows the narration ofCain having killedhis
brother Abel in a manner which suggests that this primordial act of murder is what occasioned the
dictate that "if anyone sIew a person ... it would be as ifhe slew the whole people."

85



•

•

•

This, however, would contradict the actual parameters of the Shan' a, as it would require

that anyone who drinks wine, steals, accepts interest, misappropriates the property of

orphans, commits adultery, consumes pork, blood or dead tlesh, slanders a chaste

woman - all considered major sins - would aU have to be put ta death for these crimes.

Not only is this not the case in the Shan'a, but in fact, remarks Ibn I:Iazm, any who

would kilI such a person retributively would himself be put to death for bis unlawful

taking of a life. The fact that not all major sins provoke the death penalty proves that

the verse in question applies only to the Children of Israel and not to us, jfwe assume

that all major sins are to be considered instances of spreading corruption in the land.

If, on the other hand, one were to hold that major sins are not to be equated with

spreading mischief in the land and if we simultaneously hold the ruling in question to

apply ta other than the instance specified in the verse, then how ta explain the Sharl'a's

stipulation of the death penalty for some crimes and sins other than murder or waging

war, which, judging from the verse, should be the only two crimes for which retributive

execution is justified? If it is argued that such crimes as do caU for this penalty - such

as adultery, apostasy or drinking wine after having received the Qadd penalty for this

offense three times - are ta be considered spreading corruption in the land to the

exclusion of all other major sins, Ibn I:Iazm simply rejects this line of argument as being

arbitrary and without proof. Furthermore, Ibn ijazm points out, the Prophet defined as

the worst of those who engage in illegal sexual intercourse (zinà) three particular

categories, namely: (1) an old man who commits ziBa; (2) one who has intercourse with

the wife of his neighbor; and (3) one who has intercourse with the wife of a man who is

out on jÜJad in the path of God. These three categories, whether the perpetrator is
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married or not, have been declared as the worst of those who commit zioi.

Nevertheless, the unmarried perpetrator of one of these crimes is nol put to death,

although he is considered worse than the married adulterer, while the married adulterer

is put to death, even if his crime is considered somewhat less abhorrent than that of a

person belonging to one of the three specified categories. Furthennore, the one who

cames out the execution of the married adulterer is not considered as ifto have killed ail

of humanity,98 aIthough he did take a life for a reason other than murder or spreading

corruption, which are the parameters laid down by the verse. Ibn I:Iazm seems to be

arguing here not only for the invalidity of extending rulings beyond the strict limits of

the instance for which they are promulgated in the texts, but aIso for the futility of

trying ta deduce or to extend a given ruling based on rational considerations. After all,

Ibn I:Iazm argues, why should the married ziDIbe put to death to the exclusion of the

non-married zlÏJJ1, even in cases where the circumstances of the latter's crime are such as

to make it a more grievous offense than that of the former?99

Mistakcnly Idcnfi6ed 'IlIa Even in uObvious"Cases

In Qur'an 5:90-1, God states: uQ ye who believe! Intoxicants and gambling,

(dedication of) stones, and (divination by) arrows are an abomination - of Satan's

handiwork; eschew such (abomination), that ye may prosper / Satan's plan is (but) ta

excite enmity and hatred among you, with intoxicants and gambling, and hinder you

from the remembrance of God and from prayer: Will ye not then abstain?" For many a

98 a referencc to verse 5:32, cited above.
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casual reader, it May seem quite "obvious" in these verses that intoxicants and gambling

were prohibited hecause ofSatan's plan to use them as a means for accomplishing his

ignominious ends. In fact, the connection between the plan of Satan and the prohibition

of the items mentioned seems almost too intimate to allow for any other deduction.

Be that as it May, Ibn I:Iazm argues, with respect to these verses, precisely that

the desire of Satan to sow enmity and hatred between the believers through wine and

gambling, and to distract them from the remembrance of God and from prayer is Do/the

cause (~lIa), nor even the reason (sahah) , for the prohibition of wine and gambling.

First, Ibn I:Iazm argues, other matters, such as the acquisition ofwealth and prestige, are

even more apt to distract one from remembering God and from prayer and to incite

enmity and hatred between people than wine or gambling. Nevertheless, these things

are not forbidden if they are sought in the proper manner and within due limits. Ibn

ijazm further argues (although one could certainly disagree here) that gambling was

never known ta incite enmity on its own accord before its prohibition. Similarly, a

small amount of wine does not provoke the negative consequences enumerated in the

relevant verse. Therefore, Ibn E:Iazm concludes, these effects cannat be taken as the ~lla

for the prohibition of wine and gambling, for on the one hand, these effects are not fully

coextensive with the abjects ofprohibition (as they are not engendered, for example, by

small quantities of wine) and, on the other hand, to the extent to which these effects are

inherent in the proscribed activity (as in the case of consuming large amounts of wine),

they have always been sa, even prior to the prohibition of the activity in which they

inhere. If these characteristics were the true 'lIai for the prohibition of wine and

99 See lJJkam, p. 1114, ln. 19 - p. 1116, ln. 3 for Ibn l:Iazm's discussion ofthis example.
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gambling, then wine and gambling - in as far as these qualities have always inhered in

them - could have never existed witiJout being prohibited. This is, of course, a

necessary conclusion of Ibn ijazm's insistence that causes ( ~1a1) in legal matters would

have to be oeccssari/y productive of their effects, just like causes in rational and

empirical matters are. Moreover, Ibn ijazm does not even concede that the qualities

mentioned in the verse May be considered the reason (sahali) of the prohibition. 100

Rather, Gad simply desired ta prohibit wine and gambling at a particular point in time,

sa He prohibited them. In this manner, the verse which states: "Satan's plan is (but) ta

excite enmity and hatred between you with intoxicants and gambling" is ta be taken

solely as God informing us of the low esteem in which Satan holds human beings,101 for

in no place does He say explicitly that the desire of Satan ta do the things mentioned is

the 'illa or the sahah of the prohibition in question. In fact, Ibn ijazm. reports that

according to sorne of the Zahiiis, the desire of Satan to sow enmity and hatred among

people hy mcans ofwinconly came about aflerthe prohibition was instituted, arguing

that the drinker of wine only after the prohibition is distracted from prayer and the

remembrance of Gad, scomed by the piaus and hostile to them.

100 Ibn l;Iazm does not state explicitly why the harmful qualities ofwine and gambling may not even be
considered the reason for, as opposed to the cause of, their prohibition. While a reason (sabah) does
not produce its effect of necessity, Ibn l:Iazm nevertheless seems reluctant to classify qualities which
had always inhered in wine and gambling as the true sabab for a prohibition which ensued only after
the first sixteen years ofIslam. See ibid., p. 1118, ln. 16 - p. 1120, ln. 2 for this entire discussion.

IOl "iklIharUD lan sü~'multaqadi j·s1Jay!ini flnifaqa.t," ibid.t p. 1119t ln. 16.
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Pzupose (Gharaç/) witiJ Regardto Divine Acts

With respect ta purpose (g1Jarat/), Ibn ijazm allows that it may be attributed ta

Gad - or considered integral to the Shan'a - only where this is obvious in the texts.

God's purpose in certain instances may consist, for example, of causing ta enter

Paradise whomever He wishes, causing to enter the Hellfire whomever He wishes, or

that mankind should consider and take a lesson from certain phenomena. 102 Very

significantly, however, Ibn l:Iazm points out that all such purposes, as weil as the

making ofsorne things dependent upon certain reasons, all constitute actions and rulings

of God wniciJ tiJemse/vcs are CDlircly dcvoid of 8I1Y rcasoD or plD]JOse other than

constituting them and making them apparent. I03 The proofof this is the impossibility of

an infinite causal regress starting from the most proximate reasons and purposes,

inciuding reasons and purposes stipulated in the texts. As we cannot hold that each

reason and purpose is the result of sorne other, more anterior reason or purpose ad

ionnilum, we must necessarily reach the conclusion that God simply does as He pleases,

with DO ultimate reason or purpose. The only exception to this, once again, are those

instances in which God has mentioned a particular purpose or associated a particular

reason with a given ruling. These, however, are only proximate purposes and reasons

which God has chosen to establish in the Shaii'a, but with no ultimale purpose or reason

for so establishing them, as explained above. It is noteworthy that Ibn ijazm does not

simply say that we have no way of knowing what Gad's purpose or reasons are in the

l02 .. wa-I-gharatjufiha~aayt;lllD llDya Clabira hibaJ-mu'labirÜD," ibid., p. 1131, ln. 18.
l03 "Iisababalahi~lan wa-ligIJaratja la1Ju fihiI-balla, gIJayra .'{ulJiïriha wa-takwi11ÜJafaqar." Sec ibid., p.

1131, ln. 20-3.
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absence of textual evidence, but that where the texts are sHent, God actually does Dot

have any purpose or reason. 104

Analysis ofIbn Q"azm ~ UnderlyiogEpistemoJogicalFramework

On Koowledge

From the foregoing presentation of Ibn ijazm's arguments, it is clear that our

author's strongest and most persistent accusation against qiyiS and ta 'lll- that to which

aImost his entire argument can be reduced - is the fact that they yield ooly supposition

(-?aon) rather than absolute certainty (yaqlo), and for this reason can be allowed no role

in the delineation of the Law of God. For Ibn ijazm, knowledge is of three types:

rational, sensory and revelational. lOS The boundaries which separate each of these tbree

from the other two are very clearly drawn and rigidly maintained. While reason may

provide the framework necessary ta understand and, more importantly, to verify the

claims of Revelation ta truth, its function beyond this is limited strictly ta that type of

ratiocination characteristic of logic, mathematics and other formai disciplines, as well

as, perhaps, inductive inferences made on the basis of sensory or experiential data. Once

reason has led us - as inevitabIy it must - ta accept the truth of Revelation, its roIe

regarding the content of that revelation is limited to a strict interpretation "in

104 This is, at least, what l have been forced to conclude, based on numerous passages throughout Ibn
l:Iazm's work (see particularly ibid., p. 1132, ln. 9-13). In fact, it is in vain that one searches bis entire
discussion of qJYMand 'iUafor the slightest indication that perhaps God's actions are purposeful and
do have reasons, but perhaps reasons tbat we cannot always discem or which God, in many instances,
has simply chosen not to make known to us.
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accordance with the laws of logic and the evidence of philology and the senses.,,106

Natural reason, for Ibn ijazm, is incapable of discerning any type of moral-ethical

knowledge on its own, most notably with regard to the institution of moral and legal

norms to be observed by human beings in the conduct of their lives. Rather, the raIe of

reason in this domain is to lead us to the conviction that revelation is true and that

revelation alone has the prerogative of bath defining and making known ta us the entire

gamut of moral-ethical evaluations, not in a general manner with details ta be filled in

through the efforts ofhuman beings, but rather in all their specificity and detail. If one

were to object hypothetically, for instance, that the Qur'an and the Sunna - the material

sources of revelation in the Islamic world view - do not, in fact, contain a ruling for

each and every eventuality of daily life, thereby necessitating that the law be expanded

or that general moral principles be extrapolated from the texts and used to derive further

norms and rules not stipulated in the texts, Ibn ijazm would simply hold, to the

contrary, that whatever the texts do caver explicitly exhausts, by definition, the entire

set of legal and moral judgements which can be made. Whatever the texts do not

explicitly caver by name (bi-smilll) was left out intentionally and is not, therefore, ta be

assigned any moral value other than that of unconditional permissibility (ih8!Ja), the

default status which characterized all acts before the coming of the s1Jar~ 107

As alluded to above, the basis of Ibn ijazm's insistence on the exhaustiveness

and absolute unequivocal nature of Revelation seems ta be bis rigorous adherence to the

view that aU knowledge ( ~lm) that can legitimately be called such is entirely one and

lOS See once again Hourani, "Reason and Revelation," pp. 143-6 and in general.
106 Ibid., 162-3.
l07 See discussion be1ow, "On the Status of Acts before the Shar1'a," for a more exhaustive treatment of
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absolute, that is, ail baDa Dde knowledge is bath defined by and concurrent (though,

once again, not coextensive) with what is true from the perspective of God. In fact, to

say "from the perspective of God" would probably be redundant for Ibn I:Iazm, as there

is no other legitimate "perspective" when it cornes to determining matters such as truth

and knowledge, ofwhich God alone is the absolute and final determinant. Now, while

God has provided us with senses through which to gain empirical knowledge of the

world and a rational faculty with which to discem demonstrative truths, ail matters of

morality, ethics and law are strictly and uncompromisingly the domain of revelation

alone. God has spoken to mankind in words which human beings can understand

according to clearly defined, largely fixed semantic patterns. I08 The fact that God

Himself has coined ( wat/a~) each word in the language with a specifie meaning and has

made this linguistic knowledge available to humans through the innate ability to acquire

language with which He has endowed them, guarantees that what human beings

understand from the words ofwhich revelation is composed counts as authentic - that is

to say, definitive - knowledge. As such, it is a perfect and exhaustive representation of

exactly that which God has defined as true and has desired that human beings should be

cognizant of. Once again, it is worth repeating that in the spheres dealt with by

revelation - and especially the sphere of moral-Iegal norms and ethical judgements -

only that which is understood through direct Iinguistic extrapolation from the revealed

texts counts as knowledge (tjlm). The rigor of the conditions which Ibn ijazm lays

down for the cognition and interpretation of revelation-based knowledge ensures that

the implications of Ibn IJazm's views regarding the moral-legal status of acts prior to the coming of
the s1Jar~

\08 See Arnaldez, ûr8l11D1aÎre el tiJéologit:, pp. 74-76, which are given in the table of contents with the
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this knowledge is really true in an absolute sense. Anything less than this constitutes

Mere supposition ("IlflJJ), none ofwhich may be ascribed in any way to the Sharl'a, or to

religious precepts as a whole.

This, al any rate, is what the arguments advanced by Ibn I:Iazm in his relentless

opposition to aIl forms of qiyi'sand ta llIwould initially lead one to conclude. There is,

however, one instance which Ibn I:Iazm discusses in the context of his refutation of

qiyiS which forces us to modify somewhat the view presented above. The issue in

question is related to our author's stance regarding solitary 1)adJtiJ reports (Hahar a/-

w8!lid), which one may very well expect him to reject outright, given his unrelenting

rigor in accepting in matters of Shan'a only those elements which, in his system, enjoy

the highest possible epistemological status, that of absolute certainty (yaqm) with no

ambiguity or possibility of equivocation whatsoever. Interestingly enough, however,

Ibn I:Iazm position regarding solitary f1adito reports is that Gad has made forbidden,

obligatory or permitted all that which has been transmitted through any 1)adlth report ­

even a solitary one - which has been judged authentic, or "$aQJJ!," based on the probity

( 'ad.!) of its transmitters and on the traceability of the report all the way back ta the

Prophet. This position is based on the commandment of Gad conceming the acceptance

of the testimony of reliable witnesses in passing legal judgements in COurt.
109 It is of

note here that Ibn ijazm stipulates here simply "s1Jll1Jàdat a/- tudüJ," that is "reliable

witnesses," and not something like "shaiJaaatu man ;ru"IllUlU ~d1u1Ju," Le., "witnesses

esteemed to be reliable." This raises the question of ~1llUl in matters of Shan'a. It

seems that one of the following three propositions must be true for Ibn I:Iazm: either (1)

subheading: "Question de la mobilité de la langue; conditions des déplacements de sens."
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he believes it possible to attain knowledge of another' s probity in a conclusive manner

allowing for no possibility of error, in which case bath the testimony of witnesses in

court and the contents of solitary reports would enjoy the same epistemological status,

in and of themselves, as other forms of definitive knowledge (yaqlo); (2) neither the

testimony of witnesses nor soUtary fJaditiJ reports engender knowledge which is

definitive of its own accord, but both May nonetheless legitimately he accepted because

Gad has commanded their use through conclusive texts; or (3) such knowledge somehow

ubecomes" definitive (yaqimJ (recaii aI-Ba~rl) - or at least as good as definitive - by

God having defined it as such. In the latter two cases, the knowledge may not itself be

absolutely certain (yaqlol), but the obligation to act according to it - in the cases

covered by the texts, of course - is known definitively, which would presumably be

sufficient ta legitimize it from our perspective as followers of the Sharl'a.

In another passage,110 Ibn ijazm relates that some among the Mu'tazila and the

Khawwj reject solitary reports based on the possibility of negligence, absent­

mindedness, error or intentional falsification which tbey contain. He refutes these

objections with the argument that accepting solitary reports from trustworthy

transmitters (ldJabar aJ-wi"Qid a/- 'adJ) is obligatory through clear evidence (buroan) ­

Le., the requirement of accepting the testimony of reLiable witnesses, bath in court and

in general, - and that the objection of those who reject solitary reports on this basis is

therefore itselfbased on nothing but u·~ann." But are we ta understand Ibn ijazm here as

meaning that since we have been commanded ta accept and act upon such testimony, we

are ta conclude that error is impossible in the transmission of solitary reports (with the

109 ..kl1018Daqü/u limiamBra LlâlJu bwmin qubü/isiJahidali1- 'udiili61-a!Jkim," DJk8m, p. 1080.
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assumption that otherwise God would not have commanded us to accept them), or,

rather, that error is possible in them, but that we accept them nonetheless simply

because Gad chose to order us to accept them regardless of the margin of error they

contain? In other words, is it admissible within Ibn l:Iazm's framework that Gad should

requite us to act according ta merely suppositional knowledge - not only in our practical

affairs, but also in matters of Sharl'a, which, after al1, depend to a large extent on

solitary ljadItiJ reports? The passages referred to above are very illuminating, for they

illustrate that for all Ibn l:Iazm's constant insistence on relying, in matters of the

Shan' a, on only the most conclusive and certain knowledge, he still does not erect this

criterion as a self-evident, self-justifying, necessary condition, but rather subordinates

even it strictly ta the dictates of revelation. Ta the extent to which he insists that we

rely on fully conclusive knowledge ('ilm), Ibn ijazm derives the justification for this

frOID the texts themselves. As it is the texts which are epistemologically prior ta any

other consideration or category, these texts may, without posing any difficulties for Ibn

ijazm's system of thought, themselves require judgement ta be based, in certain cases,

on knowledge which is less than absolutely conclusive. The most fundamentaI and

irreducible component of Ibn ijazm's epistemological framework, therefore, is not the

inherent, all-compelling primacy of definitive knowledge (yaqln), as this may still be

subject ta circumscription by the texts, but rather the literai, face-value reading of these

texts themselves.

110 See ibid.• p. 1085.
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011 loe Slalus ofAcIs hefore Ine SiJarl'a

As we saw in the very opening paragraph of this ehapter, Ibn ijazm clearly states

that all aets before the promulgation of the Shan ~ a were permissible and lawfu1 in an

absolute sense. III This means that there was no moral-legal prescription - at least with

respect to eommand and prohibition - before the coming of the s1Jar~ Be that as it may,

we may very weil ask why Ibn I:Iazm classifies all aets before the Shar1~a as pennissible

(because none had yet been forbidden by the sIJar' rather than forbidden (since none had

yet been specifieally permitted). Is not the prineiple that all things are pennissible

(mub8!t) unIess speeifically prohibited itself a principle artieulated by the Shar1~ a? If so,

then what warrant is there to hold that this principle retroaetively applies to all aets

before the eoming of the s1Jar t itself? But perhaps it would be unreasonable to take Ibn

ijazm to task for not providing rigorous justification in defense of this particular

position, for aiter all, there seem to be only three possible positions regarding the status

of acts before the Sharl'a. Either al1 things before the siJar' were: (1) permitted by

default; (2) prohibited by default; or (3) did not have any legal-moral status at ail.

Holding that all aets were prohibited before the Shar1~a seems ta be the least

defensible of these tbree possibilities, if only beeause the fact of something's being

forbidden normally implies the presence of sorne sort of coercive or retributive force

that non only has the power to impose sanctions for disobedience, but who actually will

do so in cases of noncompliance. However, to hold that Gad would have punished

human beings for every action they undertook belore the revelation of the Qur'an and

111 Refer ta p. 58 above.
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the normative Prophetie mission of Muhammad fits li with God's promises in the

Qur'an not ta punish a people except after sending ta them a messenger. 112 Now, while

this argument may be open to the same critieism we raised above - namely, that the

Qur'an here is being made to apply retroactively witb no specifie warrant to do so - one

ean only reply that the verses in question would he titde intelligible were they taken ta

apply only to the time following their revelation as part of the Qur'an, sinee this would

entail eountless numbers of human beings being punished for acts "eommitted" before

any revelation had reached them. This argument also fails to take into account past

revelations, such as the Torah, the Psalms and the Gospels - all confirmed by the QUI'an

as previously revealed scriptures - which were presumably still in force for their

respective communities up until the revelation of the Qur'in.

Of the two remaining positions - namely, that of all acts having been permitted

or of all acts having had 110 moral-legal qualification before Islam - why would Ibn

I:Iazm have chosen the fust? After ail, holding that acts before the coming of the siJar
ç

were simply unassessable from a moral-Iegal standpoint does not entail the difficulties

encountered above with respect to the position that aIl acts were forbidden before the

Sharl'a. Nevertheless, holding that human Bels were morally unassessable before the

Islamic Sharl'a strongly implies that human heiogs themselves were amoral creatures

before the siJar~ and that a radical ontological shift from a purely physical to a morally

responsible (mukallaf) creature occurred in the human species at sorne point between

the years 610 and 632 of the Christian era. This, of course, flies in the face of all

Qur'inic teaching concerning the pre-Islamic spiritual history of mankind, which is

112 See, for instance, Qur'in 17:15, in which Gad states: u nor would We visit with Our wrath unti! We had
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marked by a long line of past prophets and revelations, not to mention the undeniably

moral nature ofmankind's primordial ancestor Adam himself.

The elimination of the two foregoing possibilities leaves only the supposition

that all acts must have been permitted before the Shan'a, ifooe msis/s Ihat a ra/ional

apprecia/ion of/he moralstatus ofae/s is impossihle. For if one were to uphold that at

least sorne rudimentary assessment of the moral status of acts grounded either in the

rational faculty or, perhaps, in sorne notion of a divinely instilled primordial nature

(D./ra) - complemented for members of certain communities by past revelation, - one

might then hold that acts before the siJarç did have at least some kind of moral

assessment (from the point ofview of the human being) in light ofwhich, perhaps, God

judged people in pre-Islamic times. Be that as it may, such a resolution to the question

of the status of acts before the siJar ç cannot, of course, be countenanced within the

boundaries of Ibn ijazm's epistemological system, since he patently denies the

possibility of acquiring any moral knowledge through avenues other than textual

revelation. It is likely that such comparatively vague notions as innate "rational"

knowledge in non-demonstrative realms such as morality, or the notion of sorne

"natural" moral knowledge stemming from man's primordial nature (fi.tra) were too

inconclusive and left too much room for the ever mistrusted notion of"-?ami' to have

fallen within the boundaries of Ibn ijazm's world view. Although none of these

considerations are discussed explicitly in Ibn ijazm.'s refutation of qiyis and ta 'li/, we

may quite reasonably infer that such are the underlying factors which most likely led our

sent a messenger (to give waming)."
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author to take the stance he did regarding the unconditional permissibilitYof all acts

prior ta the promulgation of the Shaii'a.

On t!Je Question ofM/l?Ja!JallDd toe PurposelùlIJess oftiJe SiJarlla

We saw above, in the section "Purpose (Goarat/) with Regard to Divine Acts,"

that Ibn ijazm emphatically rejects the notion that specifie, intelligible purposes can be

attributed ta the acts ofGad. To do 50 would be to place a limit on the possible actions

of God by demanding that they be in conformity with the alleged purposes which give

rise to them. Now, in the final ten pages ofhis IOO-pg. refutation of qJjrasand ta'lll, Ibn

I:Iazm launches a vigorous attack on the notion that any of the actions of God or any

part of the Sharl'a may be described as necessarily or automatically engendering benefit,

or m~/a1)a. The proponents of ta 'lll, remarks Ibn I:Iazm, try to defend the reality of 'iJal

in Sharl'a rulings by maintaining that God clearly acts for specific reasons ('11/Ù), as

acting without reason or purpose is characteristic of foolishness. Ibn ijazm responds

that this "baseless claim" is, in fact, the root of practically al! dishelief. For example,

this contention is one of the main arguments put forth by the Dahrlya, or Materialists,

as proof against the existence of Gad, as things in the world do not run according to

what they perceive of as right, or "good" (1Jasl/11) based on rational considerations.113 It

is aIso an argument used by those such as the Manicheans, who contend that the world

has two creators: one who created all the good in it and one who created ail the

foolishness, evil and harm in it. The notion that Gad must - or at least aIways does -

113 "Jjmira'awu!-umtÏralil3}d 'alil-ma'lJüdi BmiyaljslUJuD ·uqiïlilJi.m," I/Jkim, p. 1145, ln. 19
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act in a manner which conforms to human notions of justice is likewise claïmed by

Reincarnationists, who argue that all the apparent evil in the world can only be

understood in terms of responsible agents receiving their just deserts for past misdeeds.

In this manner, children who suffer frOID smallpox, ulcers and hunger, as well as animaIs

that are tortured at the hands of other animais, are all reincarnations of human beings

reeeiving just punishment for sins committed in a past life. It is aIso an argument put

forth by the Brahmans, who argue that it is unjust for Gad ta send a prophet ta a people

He knows will not believe. Finally, Ibn I:Iazm accuses the Mu'tazilites as weil ofhaving

fallen into a similar trap and, in their haste ta rid Gad of aIl "blame" for human actions,

ended up affirming Many a creator besides Him Alone.

The only group to have escaped this pitfall are the adherents of the Zahirite

school, whom Gad has guided with His perfect light - the intellect ( ~q1), 114 - then with

the text of the Qur'ân and the explanatory Sunna of the Prophet, these last two sources

constituting the only path ta saIvation on the Day of Judgement. Ibn ijazm reports that

he has definitively refuted all of the arguments above in his \vork "Ki/ah a1-F~1ô /­

Mi1a1 wa-f-NiqaJ." He provides in the I1)kam, however, a summary of the most

important aspects of this refutation.

The fust mistake these groups make, according to Ibn ijaz:m, is that they strike

an anaIogy (qiyas) between themselves and God. Their argument runs thus: As the wise

man amongst us only aets for a reason ( 'Ilia), it follows that God as weIl, the AlI-Wise,

must a1so aet on the basis of reasons. But on what grounds, challenges Ibn I:Iazm, do

they permit such an analogy? As qiy8s by their own definition is based on a similarity

114 "là 'hladaw hi-Diïn"Llalli /-I8mJnj //ad1Jllluwa /-'aq/u Uadhitu'rafu bilJi /-umÜf"U 'a/amibiya 'a1ay!Ji
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(tasfJahuli) between two things, their analogy is refuted by the Qur'an itseI!: in whieh

God assures us that there is none like unto Him.115 ln faet, it would have been closer ta

the truth, remarks Ibn ijazm somewhat sarcastically, ta have held that since we human

beings do act for reasons, then precisely on that account Gad does not do so, since by

definition He is different from us (hi-1dJilatinâ). Furthermore, sucb groups bave made

Gad subject ta certain limits (iJudüd) and Iaws (qaw8oin) implying that if He were to

"violate" them, this would entaii a certain impudence or a lack of wisdom on His part.

If those who hoid such a position were consistent in their analogy, argues Ibn ijazm,

they would have held tbat since the active agent (fa Hal) among mankind is made up of a

composite body with a conscience and with thought, then the First Active Agent,

namely Gad, must aiso be composed of a body, with conscience and thought.

Ibn I:Iazm undertakes a definitive refutation ofthese positions by arguing, fust of

aIl, that the wise one among us is only wise by virtue of his compliance with the

commands and prohibitions ofGod. It is this compliance which is the reason (sahaO) for

which the wise among us act according ta what will procure their henefit and proteet

them from barm in the AfterIife. 116 Since Gad is the Absolute, however, there is no

entity above Him which bas the power ta set conditions with which He must comply. It

follows from this that whatever Gad wants to do He does, and whatever He does not

want ta do he does not do. Furthermore, pursues Ibn I:Iazm, we do not calI Gad "wise"

(1)aIàm) by inference in the fust place, neither because the rational faculty (~q1)

waYlllDtazU /.~aqqumin a/.hap1." See ibid., p. 1146, ln. 26 - p. 1147. ln. 3.
ilS Sec Qur'an 42: Il, which states: uThere is none like unto Him" (laysa ka·mill11ilJi s1Jay'U11) .
1115 .~ fa-nat/habuwa /-sabahu I-mtliibu 'a/a/-IJa/àmimimJaan /iyaFa/a jUi/i-m8l1fa 'atinyan/ali'u bÜJafi

ma'adilJi aw ji-maçarra/iB yas/adD'u1Jifima 'adilu;" lQkim, p. 1147.
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necessitates that we call Him sa, but simply because Gad has referred ta Himself (in the

Qur'in) as being wise, and so we affirm this appellation.

As far as the position which holds that God acts for the benefit, or ma,la1Ja, of

His creatures, Ibn I:Iazm. holds that Gad Himself has refuted this notion in a number of

verses of the Qur'an. Such a verse is Qur'an 17:82, which reads: "We send down (stage

by stage) in the Qur'an that which is a healing and a Mercy to those who believe: To the

unjust it causes nothing but 10ss after 10ss." What benefit, asles Ibn ijazm rhetorically,

is there for the unjust in the sending down of something which only causes them 10ss

after 10ss? To the contrary, revelation for them represents the greatest harm and the

most serious detriment, and it would have been better (a,IaQ) for them had it not been

sent down in the fust place. Indeed, remarks Ibn ijazm, Gad did not intend or desire

any benefit for such people whatsoever. In fact, they are among those about whom God

says, in Qur'an 18:17: " ... but he whom Gad leaves to stray - for him wilt thou find no

protector to lead him to the Right Way." A similar example is Qur'an 3: 178, which

reads: "Let not the unbelievers think that Our respite to them is good for themselves:

We grant them respite that they may grow in their iniquity: But they will have a

shameful punishment." In this instance, Ibn ijazm points out, Gad states unequivocally

that His granting them respite is for their detriment and not for their benefit.

Ibn ijazm then asks whether the upholders of ma,la1Ja contend that God acts in

the henefit of ail His creatures, or only sorne of them. If they reply that He acts in the

benefit of ail His creatures, they are, once again, belied by evidence frOID the Qur'an

itself, for Gad did not send Moses for the benefit of Pharaoh, nor did He send

Muhammad for the benefit of Abü Jahl. Once again, it would have been better for these
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two individuals - and others of their ilk - had God not sent messengers and prophets on

account ofwhich they will be called to account for their disbelief.

In addition to the arguments above, Ibn ijazm remarks that God, the All-Wise,

does many things which we would consider pure insolence and foolishness (safali) if

done by a human being. If the proponents of m~/aQ8 are true to their analogy, then

they are forced to declare God insolent and foolish, which contradicts the fact that He is

the Wisest of the Wise (aqKam aI-.{Jib'mln). Goading animais, such as roosters, sa that

they fight each other or killing animais for reasons other than food would invoke upon a

human agent of such actions strong condemnation and censure. Yet, remarks Ibn I:Iazm,

God does aIl of these things and more, and is a11 along the Wisest of the Wise. This fact

disproves definitively, for Ibn ijazm, the argument that God acts only in the best

interests of His creation. Rather, He does what He wishes for the good or the bad, for

the benefit or the harm of whomever and whatever He wiUs. There is nothing which

necessitates (yü}ih) that He benefit those He benefits, harm those He harms, guide those

He guides or misguide those He leads astray. Rather, God simply does as He pleases

and is not "asked" about what He does. 117 God afflicts with leprosy the righteous as

weIl as the unrighteous, just as He grants health ta both the righteous and the

unrighteous. He has tested various peoples sorne of whom, on account of their

tribulation, showed forbearance while others became disbelievers. He has granted the

longest of lives to both the righteous and the unrighteous, just as He bas carried offbotb

righteous and unrighteous in the prime of youtb. Furthermore, if God necessarily acted

for the benefit (m~/a1)a) of His creatures, then it would have been more beneficial

117 in reference to Qur'in 21 :23, quoted earlier on in this chapter, which states: UHe is not questioned for
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(8$1aQ) for them had He rewarded them with Paradise without charging them with moral

responsibility and with the hardship involved in properly discharging this responsibility.

Ibn ijazm ends this section by reiterating that all judgements of right and wrong,

lawful and prohibited are known solely through the texts of revelation. If one were to

think that being thankful to God or to a human benefactor is known to he good or right

through natura! reason or any other means, one would he mistaken because such a thing

only becomes good and right upon God declariog it 50. Likewise, if one were to

consider it bad or wrong to eat swine tlesh based on the rational appreciation of a pig's

filth, this too would be erroneous since the consumption of pork becomes wrong ooly

upon God's forhiddiog it. An independent assessment of the rational faculty, coupled

with the type of analogical reasoning championed by the advocates of qiyas, would, as a

matter of fact, oblige us to hold the consumption ofchicken to he forbidden Il fanion, as

chickens have even filthier eating habits than pigs (al-dajajatu akaJu li-l-qadiJarimin a/-

ldJiozlr). This is 50 because obligation and prohibition require a doer to bring them

about and reason, being nothing but an accident caused to exist in an animate being, has

no power to "do" anything proper1y speaking. 118

His acts, but tbeyare questioned (for theirs).u
118 Ibn I:Iazm's exact words here, after citing Qur'inic verses and a1Jaditbrequiring thanks to be given in

return for a favor or service. are: U wa-IawlihidbiIJil-olllU.SUmalazima I-sllukru a.{1adan~ jdJJ 11­
IllZiimuyaqta(Û/i'ilan laIJu mu1ziman iyyibu 'alayoa wa-I- 'aqlu 'araf/un ma.{JmüJlD1 fil-nalSi wa-I­
'af'açu layaFll1usbay'an." 1l)kam. p. 1154.
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SUMMARY & CONCLUSION

In this thesis, we have attempted to shed light on a number of the most

important theological and epistemological premises which underlie the edifice of

classical Islamic thought. We have endeavored to do this by exarnining as a case study

the contentions issue of qiyas and ta'lll, methods of legal reasoning which lie

somewhere between the unconditional compliance demanded by the imperatives of

Divine Revelation on the one hand, and the unguided use of human reason in the

determination of moral-ethical-Iegal norms on the other. As such, qiyi's constitutes the

primary method in legal theory which endeavors to bring the human mind to bear on the

data of Revelation in order not only to discem the discrete dictates of that Revelation,

but more importantly to peek behind the texts in an attempt to discover patterns of

rationale behind the Revelation' s imperatives. As pointed out in the introduction, the

motivation behind this activity was not Mere curiosity on the part ofjurists, but rather a

deeply felt need to "capture" Revelation rationally in order to derived from it general

moral and legal principles applicable to the myriad details of life.

As we have seen, the opinions of jurists regarding the legitimacy ofthis activity

were sharply divided. While all the jurists involved in the debate were, of course,

Muslims and for that reason can be said to have shared a common Weltansc1JauUI1g, tbis

fact alone did not preclude the advocacy of sharply divergent positions on a number of

issues central to any world view. In this thesis, we have concentrated on three of these

pillars which are of central importance to an understanding of the premises underlying

the Islamic vision of reality. By contrasting two preeminent legal scholars representing
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positions which tend towards opposite ends of the Islamic theological spectl11Il1, we

have attempted a rough sketch of the outer boundaries of classical Islamic thought with

respect to the nature and provenance of knowledge, on the one hand, and of moral-Iegal

norms on the other.

At the base of any world view lies the question of epistemology in the broadest

sense of the term: namely, what constitutes knowledge and how do human beings

acquire it? In a religious world view, which takes as the most fundamental premise of

aU the existence of God as an Omniscient and Absolute Being in terms of which all

universal notions such as knowledge, truth and reality derive their existence and their

definition, the question becomes: What can legitimately he considered knowledge with

respect to human beings as finite creatures? As evidenced in the pages above, the

position on this issue varies widely within classical Islam. Ibn ijazm, we have seen,

took an uncompromisingly rigorist position regarding what qualifies as knowledge, or

"'iJoi'. Knowledge for Ibn ijazm is defined as that which carries absolute certainty

(yaqln) and, as such, is concurrent with what it true in an absolute sense, true from the

perspective of God. While the senses may provide us with true knowledge of the

empirical world and the rational faculty with true knowledge of logical and

demonstrative principles, aIl knowledge of moral-Iegal precepts is mediated exclusively

by the linguistic data ofRevelation.

Ibn ijazm's apnon"assumption that no moral knowledge is possible without - or

before - Scripture is corroborated by bis position on the status of acts before Revelation.

As there were no criteria for deciding what was licit or illicit before Revelation, ail acts

prior to the Sharl'a are to he qualified as unconditionally permitted - their default status
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in the absence Scriptural judgements to classify them otherwise. The essence of Ibn

l:Iazm's position on knowledge may best be summed up in the phrase: "al-iJaqqu 6

wà!lld," or "the truth is [found] in one." Truth is to be found in one - and only one ­

answer to a given moral or legal matter. Knowledge, to be considered genuine, must

possess the quality of perfeet unicity, for plurality implies imperfection and

compromises certitude and is therefore ta be fully excluded from the domain of the

Shar1'a.

If Ibn ijazm's position on the nature and provenance of knowledge is best

represented by the phrase "al-iJaqqu 6 waQj~' then al-Ba~r1's position can best be

summed up in the contrasting principle: "Ku1lu mujtalJidm mu.sib," or "every ml!Jta1Jidis

correct." That is, every m1!itaDid- or perhaps we May say every instance of ijti1Jaa- is

not only valid, but aIso positively correct (mu.slh). Like Ibn ijazm, al-Ba~rl is fully

conscious of the difference between definitive knowledge ( 'ilm) and mere supposition

(~aIll1). Certain rulings of the Shar1'a can be known definitively by means of explicit

and unequivocal textuaI evidence, and one of these rulings, in al-Ba~ii's view, is that

when definitive knowledge about the Law is not forthcoming, human beings are

required to extrapolate the occasioning factor behind explicit rules and extend these

rules ta similar cases, attempting to identify the Will of God in such circumstances ta

the best oftheir ability. Though the moral-legal norms derived in this manner may have

a different ontological status from those rulings given explicitly in the revealed texts,

the two are equally imperative and binding vis-à-vis the human follower of the Shaii'a.

This equivalence derives precisely from the fact that the mllllOcrin which suppositional

rulings were arrived at - namely, qiyas - has been prescribed in a conclusive manner,
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doing away with the need for insisting on the absolute unicity and objective certitude of

the positive rulings which result from this process. If Ibn ijazm were ta argue that it is

illogical ta hold that two, perhaps diametrically opposed, juridical opinions eould be

true at one and the same time, al-B~ri's response would be that sinee Gad did not

choose ta make the issue unequivocally clear through the Qur'an or the Sunna, then His

very will in this case is that qualified individuals follow their most well founded

supposition, regardless of the matenal contents of the rulings thus derived.

Al-B~r1's position on the status of acts before the Sharl'a is somewhat more

complex and difficult ta grasp with precision than Ibn I:Iazm's. We have seen that for

al-B~r1, the Shar1'a is ultimately purposefu1, in that its end goal is ta lead human beings

ta the realization of benefit, or mlJ!laiJa. We have remarked that the all-pervasive

notion of m~/a(J8in many ways stands above - and in the backd.rop, as it were - of the

texts. It is significant, however, that al-Ba~r1 does not defend the notion of m~/a.!Jaby

adducing textual evidence in its favor. Rather, he simply assumes m8!/aQ8 and, in fact,

relies on it heavily in arguing for the rational admissibility of qiyas as an activity

decreed upon the Muslim community. Nevertheless, our knowledge of the specific

modes of eonduet in the moral-legal realm which will lead us ta the realization of

mlJ!/a./J8 cannat be aseertained by the intellect alone, but is fully dependent on the texts

of Revelation. Although al-Ba~r1 seems to view acts as having an inherently good or

evil nature, the question of whether or not these qualities can be ascertained by the

rational faculty or only inferred based on what Revelation prescribes and prohibits

remains somewhat unclear from our study.
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What is important to note for all practical purposes, however, is that al-B~r1's

notion of the fundamental purposefulness of the Shar1'a seems ta coincide with bis view

on the inherent goodness or evilness of acts. If the Shan'a assures the realization of

benefit, then it follows quite naturally that it would command what is good and forbid

what is evil, assuming, as a1-B~ seems ta do, that such categories can even have a

meaning independent of the Shan'a itself. While the notion of an inherent moral quality

of acts was a doctrine commonly held by the Mu'tazilites and therefore somewhat

predictable in al-Ba~r1, it is crucial to mark a distinction in al-B~r1's thought which

seems to farro a break with more mainstream Mu'tazilite thought. For while al-Ba~rl

does seem to hold that there is an inherent good and evil in acts and that the Shan' a is

purposeful, and indispensable, in the realization of m~Ia(Ja, one does not get the

impression that he holds that Gad must act in the benefit of His creatures, but rather

that God simply does so, perhaps because God Himself is Merciful, Wise, etc. That the

Shar"i'a is indispensable in the realization of m'4fla1Ja is clear from al-Ba~r1's ïnsistence

that m8:fl~a itself: as a category, did not exist before the coming of the s1Jar~ From

this we May conclude that the notion of m~J~8 - rather than being a self-standing

determinant of the Shan'a - actually fonns an irreducible, integral component of the

nature of the Shan'a as a moral-legal phenomenon.

This view, of course, contrasts sharply with Ibn l:Iazm's contention that God not

only does not have to act in the best interests ofHis creatures, but that He actually does

not do sa in a great Many cases in the world. While Ibn ijazm speaks of God acting

against the m~la1Jaof His creatures as that mll$l8/1a is perceived in human terms, God

Himself is nonetheless the Wisest of Wise and the Just One by definition, regardless of
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how particular actions of His may he regarded by human beings, for God is not "asked"

about what He does. While there seems ta be reasonable agreement between our two

authors regarding the justice - by definition, as it were - of God's actions, Ibn l:Iazm

displays a striking lack of interest in rationalizing this proposition in such a way that it

would be brought more in conformity with conventional human notions of justice and

benefit. As there is none like ooto God in any respect, not only His actions, but also His

decrees as represented in the Sharl'a, are perfectly inscrutable and completely

unfathomable to the human mind.
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