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Legal And Ethical Considerations or Alternative Health Care Dellvery Systems
In Canada

Paul Muirhead
Faculty ofLaw

The focus of health care reform is ta contribute to better patient health and maintain an
equitable access to the system wbile at the same time achieving a more effective and efficient use
of increasingly scarce health care doUars. Due to budgetary and other restraints provincial
govemments are either spending less on health care or are looking to change the delivery and
management ofthe health industry.

How the Canadian health care system responds to the challenges depends upon the
interpretation of a number of factors. 1bree basic factors which are linked ta any health care
delivery system are financing, delivery and allocation of resources with the altering of one of
these components affecting the others.

Has there developed a right to health care and ifso, would this foreclose a curtailment of
health care services? If there is no right to health care, can the courts or the Charter ofRights
and Freedoms he used to proteet the existing system? Is it possible for public interest groups,
or others, ta utilize judicial intervention ta force a govemment, either al the provincial or federaI
level, to spend more on health care or change their health care policy? What if a patient is
affected by decision affecting health care delivery, does this bring in civilliability?

This thesis will review these areas in an effort to understand, articulate and ascnbe
values to Canada's health care system and provide a legal and ethica1 analysis of alternative
health care delivery systems.

Considérations juridiques et éthiques concernant la mise en place de nouveaux
systèmes de soins de santé au Canada

Paul Muirhead
Faculté de droit

L'objectif principal de la réforme des soins de santé est d'améliorer la santé de la
population tout en assurant un accès équitable au système et en utilisant de façon plus efficace et
rentable des ressources financières de plus en plus rares. En raison de compressions budgétaires
et d'autres restrictions, les gouvernements provinciaux attnbuent moins de fonds aux soins de
santé ou cherchent à modifier les méthodes de prestation et de gestion des servîces.

La façon dont le système canadien de soins de santé s'adaptera à ces changements
dépend de l'interprétation d'un certain nombre de facteurs, dont les trois principaux dont le
financement, la prestation des services et l'allocation des ressources. La modification de l'un de
ces paramètres influe nécessairement sur les autres.

Le droit aux soins de santé est-il acquis? Dans l'aftinnative, ce droit acquis doit-il
empêcher les gouvernements de réduire les services médicaux? Si l'accès aux soins de santé
n'est pas reconnu comme un droit, peut-on recourir aux tribunaux ou à la Charte canadienne des
droits et libertés pour protéger le système en plaœ? Est-il possible que des groupes d'intérêt
public prennent des mesures judiciaires afin de forcer un gouvernement provincial ou le
gouvernement fédéral à consacrer davantage de ressources aux soins de santé ou à changer ses
politiques en matière de santé? La question de la responsabilité civile se pose-t--elle dans les cas
où un malade est personnellement touché par une décision concernant la prestation des services?

Cette thèse examine ces questions dans le but de comprendre et de définir les valeurs
que nous attribuons à notre système de soins de santé en plus de faire une analyse juridique et

• éthique des autres méthodes possibles de prestation de services de santé.
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Health care refonn together with a comparison and examination ofvarious health

care delivery systems have recently become topical issues for POliticians, joumalists and

the public. Many countries are reviewing how health care is delivered and what reforms

can be implemented. These reforms look to eontribute to better patient health and

maintain an equitable aecess to the system while at the same time achieving a more

effective and efficient use ofincreasingly scarce health care dollars. Canada is, therefore,

not aIone in its current refleetion on medicare and the fixation by the politicians, the

media, and the public on what the system was, what it is, and where it is going. In turn,

aeademics, analysts and health care professionals in other eountries are reviewing

Canada's medicare system to analyze its benefits and drawbacks.

Within Canada virtually ail provincial governments are looking at some sort of

restructuring ofhow health care is delivered. Budgetary and other restraints are forcing

the provincial governments to either spend less on health care or look to change the

delivery and management of the health industry. lntegration of health services;

deinsuring procedures; devolution of health care authority; the possible evolution of a

two-tiered system; managed care; managed competition, these are the current challenges

of health care refonn in Canada. In Ontario the traveling Health Services Restructuring

Commission bas put out a vision paper detailing how they see health care being delivered

in Ontario. On a more praetical basis they have also been holding hearings and

announcing the closure ofhospitals and the forced merger ofothers.

The federal government, while stating its desire to maintain the current system, is

simultaneously reducing the percentage of funds it commits to the provinces to fund

health care. Ta address concems about the health care system the federal govemment,

after the 1993 election, commissioned the National Forum on Health. In 1996 the Forum

released their report which stressed that the health care system was tùndamentally sound.

Despite this rhetoric, govemments appear to put a greater priority on balancing

budgets than on health care. AIl this is taking place against a backdrop of the general
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public who fcar that their health care system is falling apart, yet who wish to maintain the

current system and level ofservice.1

In arder ta understand the legal and ethical considerations of health care delivery

and any potential reform, one must understand what is in place and how it developed. In

addition, for successful health care refonn the issues must be understood and articulated

while societal values must be ascnDed and debated. What must be reviewed are the

effects, ethics, liabilities and other considerations of health care delivery reform at the

macro level (govemment decisions), mesa level (hospitals, administrators) and micro

levels (between health care provider and patient). However, it must also keep in mind

that health care is an issue that touches ail citizens and at times defies political logic.

Despite the desire to cut health budgets, and the cutting ofthe budgets, politicians remain

sensitive ta the moad of the country and will echo that the medicare system is

sacrosanct.2

With such an emphasis and importance on health care one may question whether

there has developed a right to health care. If sa, would this foreclose a curtailment of

health care services? If there is no right ta health care, cao the courts or the Charter of

Rights and Freedoms be used to protect the existing system? Furthennore, can the

Charter play a raie in protecting the existing system? Is it possible for public interest

groups, or others, to utilize judicial intervention to force a government, either at the

provincial or federal level, to spend more on health care or change their health care

policy? What ofother legal remedies; would a reduction in spending at the macro level,

which affects decisions at the micro level, import civilliability ifa patient suffers. If so,

who would be responsible - the doctor who must practice within the constraints of the

lMichaeI Posner 'Feeling the pinch' Mac/ean's Magazine December 2t 1996 pp. 44-47.
~ecaIl the 1988 Canadîan federal election and the assertion by the Liberal party that the Fm: Tradc
Apeement that the Mulroney Progressive Conservative lovemment had entered and on which the election
wu principally fough~ would threaten medic:are. The Conservatives respondcd ta this preceived threat
with rhetoric similar ta the Liberais. The recent 1997 federal electiollt while las dramatic. bad dl major
parties expressing thcir commitbDent ta the sanctityofthe hcalth eue system widl bea1thcare as a corner
stoneofall campaigns.
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decisions made at the meso and macro levels, or those who are responsible for the

decisions?

In this study ofthe Canadian health care system, 1propose to begin by examining

its roots. For, as indicated eartier, to understand where the health care system is going

one must understand what is in place and how it was attained. The Canada Health Act

(CHA) currently sets the federal govemment's standards for federaI funding for health

care. By briefly tracing the history ofthe CHA 1will show how the system bas come into

existence and the reasons why conflict is beginning to develop between the provinces and

the federai govemment over where Canada's health care system is heading.

The second part of this thesis will examine the issues of whether there is an

ethical or legal rigbt to health care. White acknowledging that this topie in itself is

complex and diverse, 1propose to simply examine the topic on a broad seale to detennine

whether ethical considerations or legal arguments can be made to assist in examining the

health care system.

Next, the pressures on the system will be reviewed and the various alternatives

will he examined. Sorne have suggested that Canada needs an overhaul of its health care

system while others, such as the National Forum on Health, have indicated that the

system is fundamentally sound. How the Canadian health care system responds to the

pressures depends upon the interpretation of a number of factors. Three basic factors

which are linked to anyhealth care delivery system are financing, delivery and allocation

of resources. It must be understood that the altering of one of these comPOnents will

affect the others. These three basic factors are therefore inextricably bound to any

consideration ofa health care delivery system.

Another set of factors which will affect the systemes response involves

expectations of the public and of the health care providers, which are both convergent

and divergent dePending on the cïrcumstances. Similarly, the pressures both within and

extemal to the health care system must be heeded. These include issues such as: cost
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control; the aging population; technological expansion; questions of expansion and

contraction of human resources; and, the effectiveness and effieiency of the delivery

systems themselves.

A final factor is the question ofhealth eare delivery in its traditional sense versus

the delivery ofhealth promotion to reduce the overall cost ofthe system.

In response to these factors, pressures and considerations alternative ways of

delivery, management, allocation and financing ofhealth care will be examined.

The forth part of this thesis will review the legal implications of decisions

involving the finaneing, delivery and allocation ofhealth eare resources. Dy reviewing

past legal precedents together with the potential role of the Charter, administrative law

and the civil tort system in any legal challenge, an understanding will be gained as to how

the legal system can intervene in one oftwo ways. The judicial system can either resolve

differenees between patients and the health eare profession or it cao review the provision

ofhealth care services to ensure that their provision is fair and equitable.

Finally, following an understanding, articulating and ascribing of values to

Canada's health care system, an argument will be made that Canada's hea1tb eare system

will continue to be respeeted by those who use il, provide it and study it in other parts of

the world.
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PART 1- THE CANADIAN HEALTH CAKE SYSTEM

;) Overview - Pre Call.da Hellitia Act

The Canadian health care system, like any other mechanism that is in place to

regulate dealings between members of society, has evolved over time. In 1867 health

care was not a priority of govemment. In ascn"bing powers to either the federal or

provincial levels, the drafters of the British North America Act put "The establishment,

maintenance and management of hospitals, asylums, charities and eleemosynary

institutions in and for the province, other than marine hospitals" in the hands of the

provinces.3 The federal govemment was given jurisdiction over quarantine and marine

hospitals.4 Thus health care per se was not delineated but was accepted as primarily a

provincial responsibility with the current system beginning to develop after the second

world war.

Others have written on the development of the Canadian health care system and

its history will only be briefly touched upon.s Two basic points will be stated prior to a

brief recital of the history of health care legislation in Canada. The tint is that the

Canada Hea/th Act was essentially built upon earlier federaI acts whicb had laid its

philosophical ground work. Secondly, as the Canadian system bas developed it can be

seen as a public system in payment and a private system in health care delivery. It is a

private system in delivery in the sense that the patient and the physician bath have a

cboice in whom they attend for medica1 services and who they accept. However, it is a

public system in payment in that physicians and hospitals are paid from the public purse

for those Medical services that are covered under health insurance legislation.

lConslitution Act. 1861. S 92(7).
4Ibid.. s.91(11).
5See for example a good briersummary in The Caoadian BarAssociation TaskForce Report W1ra/~ Law
Got To Do With Il? Health Care Reform in Canada (Ottawa: The CaDadian BarAssociation, 1994) pp. 2­
19 and10hnK. Iglehart. "Hea1th PolicyReport: ClDada's Realth Cue System" N EnglJ Med
1986;315(3):202 at p. 206. A detailed histoty ofbealth iDsurance inCaaada is cOlllainecl inDonald Swartz..
"The Politics ofReform:: Public Health Insurance inCanada" International J0II17IG1 olRsltft Services
1993;23(2):219-238.
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In 1957 the federal govemment passed the Hospital Insurance and Diagnostic

Services Act.6 This Âct was the first legislative attempt by the federai govemment to use a

funding act to promote a national agenda in hea1th carc. As the name implies, this Act set

up a system whereby the federal govemment would share the costs of hospital care and

diagnostic services with any province in which all the residents of the province were

eligible. As compared to later acts, the Hospital Insurance and Diagnostic Services Act

focused more on the quality of care and on the availability and effective utilization of

resources. It was also an attempt to establish and maintain services and resources.7

The next step occurred in Saskatchewan· when in 1961 the reelected Cooperative

Commonwealth Federation (CCF) govemment passed their controversial Medical Care

lnsurance Act. Earlier, in 1959, the govemment had indicated they would be introducing

a Medical care insurance program. The physicians of Saskatchewan and the College of

Physicians and Surgeons opposed the idea and the election of 1960 was fought

principally on this issue. After the passage of the Medical Care Insurance Act. there

ensued a strike by the physicians of the province which lasted 23 days. The strike was

settled when an agreement was reached whereby the physicians could choose one of four

options with respect to participating in the medical care insurance.9

While the provincial govemments were implementing health care insurance the

federai govemment appointed a Royal Commission to study the issue of Medical care

insurance. The commission was headed by Justice Emmett Hall who heard submissions

and conducted hearings trom 1961 through to the production of the commission's report

in 1964.10 The commission found that approximately 60% ofCanadians had some fonn

65..0 Eliz.n, c. 28.
7C.p. Shah. Public Bea/th andPreventive Medicine in Canada 2ndEd. (Toronto: University ofToronto
Press, 1990) p. 78.
lAs had the Mt, whcn in 1947 the Saskatchewangovemmentwas the firstjurisdietioa ID iDtroduce
universal hospital ïnsurance.
'Malcolm G. Taylor. Hm/th IlIS1UtDICe andCantulitm Pub/ic Policyp 2ndetL (Kinptoll and Montreal:
McGill-Queen's University Press, 1987) p. 324.
lOCarJadaL Report o/TheRoyalCollUftissiolf on Hea/th Services (Ottawa: Quecds Printert 1964-65).
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of Medical insurance coverage, but that approximately 30% of this coverage was

inadequate.1l In the report the Commission noted:

...the field ofhealth services illustrates, perhaps better than any other,
the paradox ofour age, which is, ofcourse, the enonnous gap between our
scientific knowledge and s1011s on the one band, and our organizational
and financial arrangements to apply them to the needs ofmen on the other.

What the Commission recommends is that in Canada this gap be
closed, that as a nation we now take the necessary legislative,
organizational and financial decisions to make all the fruits of health
sciences available to ail our residents without hindrance ofany kind. Ali
our recommendations are directed toward this objective. l2

After the production of the Royal Commission Report, the federaI govemment

introduced the Medical Care Act in 1966.13 This again was a funding act with funding

tied ta provisions which affected how health care was delivered. Under the Medical Care

Act, the federal govemment would pay 50% of the Medical care costs incurred by the

province 50 long as four criteria were met. These four points would later be repeated in

the Canada Health Act and required that the plan be publicly administered,

comprehensive, universal, and portable. These four criteria, while providing the federaI

govemment with some control over how the various provincial health care systems were

enacted, nevertheless did provide the provinces with enough tlexibility to detennine how

they would finance and manage their individual plans. Financing varied from premiums

to sales taxes. The meanings for these tenns will be discussed subsequently when the

CHA is reviewed.

During the 1970's problems began to appear in the operation of the health care

system and, in particular, the financing provided to the provinces. The federal

govemment's contributions were open-ended in that they paid for half of the cost of

insured hospital and MediCal care costs. This was expensive for the federal govemment

and in many ways unpredictable and therefore hindered federaI planning.

li/cL
1%/cL
1314-15 Eliz.II, c.64.
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Correspondingly, the provinces found the system to he infleXible and it restricted their

ability to develop alternatives to the standard method of health eare delivery as the

CederaI money was tied to the use of traditional hospitals.14 In order to remedy these

problems a new financing agreement was reached in December 1976 at a first ministers

conference. In March of 1977 the Federal-Provincial Fiscal Arrangements and

Established Programs Financing Act. 197715 was enacted. This Act set block funding

amounts to the provinces for established programs such as hospital insurance and Medical

care. This money was no longer tied to the actual services used by the provinces, but

rather was a fixed amount based on the province's population and it consisted of block

cash grants and a transfer of persona! and corporate tax points to the provinces. In

essence, this new financing arrangement linked the federal contribution ta the provincial

health insurance plans to the annual growth ofthe gross national product. Ifthe economy

grew slower than the provinces' share of health care costs, then the provinces would be

forced to absorb the difference.

Under this new fmancing arrangement the federal money was still theoretically

subject to the four criteria that had applied to the Medical Care Act. However the

provinces found that during the late 1970's and early 1980's health care costs had

increased faster than the gross national product which, led ta the provinces introducing

cost containment measures. These included hospital bed closures and a reduction or

restriction in the fees paid to physicians for the services they performed. The response of

the medical profession was ta "extra-bill" their patients directIy for Medical services

perfonned. In addition, hospitals and other institutions implemented "user-fees" for the

facilities which were utilized. This, in tum, led to charges by the public and public

interest groups that the system was failing and that it had to be reviewed. The response

of the federaI govemment was the appointment ofanother commission to again review

14S~supra., DOte 7 at p. 79.
1~26 EIiz.n, c.10.
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Canada's health care system. Again Justice Emmett HaU was appointed a

commissioner.16

In his report Justice Hall focused on the issue of accessibility of the Canadian

public to the health care system. The report eoncluded that aceess to the health care

services and the unifonnity of Canada's health care system were being threatened by

extra-billing and the implementation of user-fees. It was therefore recommended that

these practices be banned and that physieian's fees be set by negotiation with binding

arbitration, ifnecessary, between the various provincial govemments and their respective

Medical associations. In addition, ifa physician wished to bill their patients directly, then

they would have to opt out entirely ofthe provincial health insurance program.17

The response of the govemment was the tabling of the Canada Health Act. in

1984.

;;) Cllnada Heallh Âct IInd Beyond

The Canada Bealth Act (CHA)11 replaced both the 1957 Hospitallnsurance and

Diagnostic Services Act and the 1966 Medical Care Act. Although the CHA

consolidated these two acts, it also went beyond them. It included the four criteria ofthe

Medical Care Act and added a fifth: accessibility. It also provided explicitly that "extra..

billingtt and "user·fees" would be banned by indicating that funding to the province

would be reduced by the amount either extra billed or charged in user fees.19

Tuming specifically to the CHA, the preamble and section 4 set out the intent and

purpose ofthe Act. The preamble states in part: "...that continued access to quality health

care without financial or other baniers will be critical to maintaining and improving the

health and well·being ofCanadiansn20 In addition section 4 states:

16Shah, supra.. note 7 al p. 80.
l7Emmett Hall. Canada~ National-Provincial He/ath Program For T1te 1980's "A Commitment For
Renewa/" (Ottawa: Health And Weltàre Canada. 1980).
lla.S.C. 1985 c.C-6.
19lbid.. ss.l8 and 19.
201d.
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The purpose of this Act is to establish criteria and conditions that
must be met before full payment may be made under the Act of 1977 in
respect of insured health services and extended health care services
provided under provinciallaw.21

Sections 7 through 12 of the Act set out the five program criteria that each

provincial health insurance plan must meet in arder to qualify for funding. The five

criteria are: i) public administration;
H) comprehensiveness;
iii) universality;
iv) portability; and,
v) accessibility.

i) Publicly Administration. The requirement criterion for a publicly

administered system eosures administration on a non-profit basis by a public authority

that is accountable ta the provincial govemment.2'.Z This provision has never generated

much debate as it has been one of the comerstones of the Canadian health insurance

system since its inception. In addition, when the insurance system was first put in place,

the private insurers were relatively undeveloped in this area so there was little opposition

or competition. As it tums out, it is the cost of the administration of the health care

insurance business in the United States which accounts for much of the esca1ation of the

cost ofhealth care.Il

ii) Comprehensiveness. Comprehensiveness requires that: ••...the health

care insurance plan of a province must insure a11 insured health services provided by

hospitals, medical practitioners or dentists, and where the law of the province 50 pennits,

similar or additional services rendered by other health care practitioners.'·24 The key to

understanding both this section and one of the developing problems of the health care

system is contained in the tenn "insured health services". This is defined in section 2 of

:UIbid., s. 4.
%2lbid.9 s. 8.
DRobert G. Evans, "The Canadian Hea1th-eare FiDancina and Delivery System: Ils Experience and
Lessons forOther Nations" Yale Law cl Policy Review 1992;10:362 al p.. 377-379..
Z4Canada HealtTr Act. supra'9 DOte 18 at s. 9.
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the Act and includes l'hospital services", "physician services" and "surgical-dental

services", "hospital services" are a1so defined. It incorporates those services provided to

both in-patients and out-patients, "if the services are medically necessary for the purpose

of maintaining health, preventing disease or diagnosing or treating an injury, iOness or

disease" (emphasis mine) and includes accommodations and meals, nursing services,

diagnostic procedures, drugs and the use of various hospital facilities.2S Physician

services are simply defined as "any medically required services rendered by Medical

practitioners.1126{emphasis mine)

Nowhere in the Act, or currently in any provincial legislation, are the terms

medically necessary or medically required defined.21 It could be argued that Many ofthe

procedures that are perfonned by physicians or admissions to hospital may not meet this

criteria. However the practice has been that if a physician orders the treatment or

admission, and the patient accepts il, then it is medically necessary or required. Looking

at the routine flu shot provides a good example of the application of this definition and

specter of the problem to which it may lead. In Most jurisdictions influenza vaccines are

free for the elderly or other designated high risk groups on the grounds that they are

medica1ly necessary. However those that do not meet this arbitrary criteria are required

to pay for the inoculation. Flu shots are a small example, but what if the procedure was

more costly or involved a higher risklbenefit ratio, ie; a non-experimental surgical

procedure, chemotherapy or other treatment? To the patient the services may be

medically necessary or required but they have no say in having them defined as such.

Another example can occur where the province "deinsures" a procedure whicb it

believes (presumably based on Medical advice) has no demonstrable healtb benefit. In

these cases the patient would be required to pay for the treatment as it was not medica11y

25lbid., s. 2.
26/d.
17It is interesting tbat in the EnsJishversion ofthe CHA. the tams, medical/y necesstUyandmedically
requiredare used u indicatcd.. In the Frenchversion ofthe &Ct, onlyone term is used in bath places
médicalement nécessaires, tberefore it can be assumed tbat there is DO real diflèrenœ in the tenDs.
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necessary or required. Deinsurance has been applied ta a number of treatments over the

past 10 years. A few examples are routine neonatal circumcision and elective cosmetic

surgery.

iii) Unillersality. Universality has likewise been one of the key rcasons

for the universal health care system. AlI residents ofCanada should be covered by health

insurance. However when the first legislation was enacted for hospital and then Medical

insurance programs the criteria allowed for 5% of residents to be without coverage. This

was to decrease over time and now the CHA provides that 100% of the insured persons

in a province must be covered by the provincial insurance program on unifonn tenns and

conditions.2S Insured persans are defined in section 2 ta exclude members of the

Canadian forces, members of the RCMP who have rank or a person serving lime in a

penitentiary. There aIso is an aUowance for a residence requirement prior to eligibility

for, or entitlement to, insured health services. The minimum period of residency or

waiting period shaH not exceed three months

iv) Portability. This last point regarding universality relates ta the

criterion of portability. Portability means that Canadians will be covered for insured

services by their home province regardless ofwhere they receive medical treatment. In

addition, provinces can not impose a waiting period or minimum period of residency

longer than three months before the person is covered by that provincets hea1th însurance.

Despite the faet that the ponability criterion appears straightforward, it bas had problems,

although these have been mostly political and relate to payments between provinces for

services rendered ta an insured in another province.

A second area is one ofCanadians receiving Medical treatment outside ofCanada.

Many Canadians spend winters in the southem United States, and recendy severa!

provinces indicated that they would cap the amount they would provide for medical

services rendered ta these individuals. This would Mean that these Canadians would be
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required ta either obtain additional private Medical insurance or pay for the additional

amounts from their own funds

A third, more visible, issue of portability and coverage occurs where a particular

Medical procedure is either more readily available in the United States or is unavailable

in Canada. Upon closer examination this issue is due ta the nature of funding ta the

hospitals rather than a real question ofportability. Hospitals are funded, not on the basis

ofparticular items of service utilized, but rather on the basis of an annual global budget

which pays for aIl staff (including salaried physicians, other heaIth care professionals,

orderlies etc.) and the costs ofequipment and supplies. These global budgets are to cover

operating costs only. For the purchase of new equipment or technology, the hospital

must obtain approval, but then the day-to-day operation of the new equipment and the

personnel to both service and operate it must come from the global budget. Therefore

there is a limitation built into the Canadian system ta Iimit the services provided by

hospitals. In the United States the facilities and technology are not so limited.

Consequently, there generally is a surplus ofbeds and facilities in the United States to

which sorne Canadian physicians will recommend their Canadian patients. If the

Canadian patient then goes ta the United States for treatment, either to avoid the wait in

Canada or to receive the unavailable treatment, then they will have to pay directIy those

amounts beyond those covered by their home province's plan. In the case ofunavailable

treatment, there often is media and political pressure ta provide full payment. But for

those who attend in the United States simply to avoid the wait and who can aiTord the

additional cost, a two tier medical system is developing.19

v) Accessibility. Accessibility was the criterion added to the CHA. and,

as was noted above, this was in response ta the perception that the Canadian health care

system was developing problems ofaccessibility ta some Canadians. Accessibility is set

out in the Canada Health Act as foUows:

19Evanst supra. t note 23 at p. 370 and 376.
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12. (1) In order to satisfy the criterion respecting accessibility, the
hea1th care insurance plan ofa province:

(a) must provide for insured health services on uniform terms and
conditions and on a basis that does not impede or preclude, either direcdy
or indirecdy whether by charges made ta insured persans or otherwise,
reasonable aecess ta those services by insured persons;

(b) must provide for payment for insured health services in accordance
with a tariffor system ofpayment authorized by the law ofthe province;

(c) must provide for reasonable compensation for all insured health
services rendered by MediCal practitioners or dentists; and

(d) must provide for the payment of amounts ta hospitals, including
hospitals owned or operated by Canada, in respect of the cost of insured
health services.JO

Later, in sections 18 and 19, the legislation specitically outlaws extra...billing and

user fees. Section 20 then prescnoes the penalty in the form of deductions in cash

contributions ta the province equal to the amount determined to have been extra billed or

applied in user fees.

Whether the imposition of these sections has in fact improved 'access' in the

broader sense to health care must be examined. Robert Evans in an article in the Yale

Law & Po/icy Review entitled "The Canadian Health Care Financing and Delivery

System: Its Experience and Lessons for Other Nations" begins bis discussion regarding

accessibility by asking two questions relating ta extra billing and user fees. He states:

Do direct charges ta patients impede access to needed care and violate
the principle? And do attempts to moderate the expansion of beds and
technology constitute a fonn of "rationing" which effectively does the
same, even if care is "&ee?" Ta date, the short answers given by Canadîan
opinion and practice to these questions are, "Yes:' and "Not necessarily."31

Accessibility, as indicated, is composed of both a technological comPQnent and

what can be called a human comPOnent. The technological element can be seen to

include the physical structures ofhospitals and the equipment that is now part and parcel

ofhea1th care. In terms ofhospital bed usage, Canada is known ta have a relatively large

30Canada Hea/th Act. supra., note 18 at s. 12­
l'Evans, supra., noie 23 al p. 373.
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supply with 6.75 public general hospital beds per thousand people, two thirds in sbort­

term units and one third in long-tenn units or extended care hospitals. 32 These rates are

above corresponding American averages. In recent years there bas been a push in public

poliey to achieve shorter stays in hospital and reduce the corresponding use of the

hospitals.33 As for the technology side, as indicated above, the restraint imposed on

hospital budgets has curtailed the expansion of tecbnology in health care, relative to the

United States.

However, despite these restraints imposed on the non-human side ofaccessibility,

the human side has continued to expand. The increase in the supply of physicians

together with patient demand for newer, and presumably better, technology has caused a

perceived decline in accessibility. In almost ail cases physicians are paid by the

provincial health insurance plans on a fee for service basis, which means that it is in the

physician's self interest ta see as many patients as she can and, in the case of specialties,

to utilize technology that is publicly funded. Thus there is pressure to expand the system,

and the lack ofexpansion is seen by many to be a cutback, when in fact Canada is second

only to the United States in tenns ofhealth care expenditure compared to other OECO

(Organization ofEconomic Coordination and Development) States.34

As Evans succincdy puts it in his aforementioned paper:

It is generally agreed that "aeeess" means, not the provision of all
services imaginable, for everyone, but rather services aecording to need.
The political struggle is then over the processes by which need is to be
defined. To the medical profession, need is whatever a physician says it
is. Ifthat requites more, and more costly, services then 50 be il Someone
- the government, the patient, the rest of the community .. should mise the
neeessary funds. Governments, on the other hand, are arguing
increasingly that the test of neeessity is the demonstrable effeet of
intervention on health outcomes (etTectiveness) not merely a physiclan's
opinion, professional or otherwise. Furthermore, they are beeoming
increasingly aware of the large and growing body of research evidenee
which indicates that there is often little or no eonneetion between the

n.Ibid.~p.374.
nId.
Jo&Ibid•• p. 375.
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physician's opinion, and the demonstrated effcctiveness (or lack of it) of
the services provided.3S

iii) Conclusion

The CHA has been in place now for approximately 14 years. The provisions

regarding extra-billing and user fees were eventually ÎDStituted across the country within

the time frame provided in the Act, despite intense opposition from physicians. For

exampIe, in Ontario physicians went on strike for 25 days in June and July 1986 in

opposition to the provincial government's legislation prohibiting extra-billing and user

fees. Additional teeth were put in the federaI government's ability to control provincial

heaIth care policy in 1991 when it was evident that, because of the reduction of the

percentage of federal contributions to health care, the provinces were attempting to

restructure their health care delivery. The Budget Implementation Acf6 of 1991 entitled

the federai govemment to withhold or deduct from a province that did not comply with

the provisions of the Canada Hea/th Act any federai cash payment under any act,

arrangement or agreement, thereby ensuring compliance with the federal govemment's

view of how Canada's health care system should operate by tyÏDg the CHA to every

federai cent that is paid to the provinces.37 After 14 years the question can be asked: Is it

time to change the Canada Bea/th Act or are the perceived deficiencies not sufficient to

warrant alterations?

To answer this question perbaps the CHA should be rethought, as the Act may not

correspond to the circumstances of today. It should be remembered tbat the Canada

Health Act is not sacrosanct. It was, and is, an Act ofParliament and cm be repealed or

changed if the circumstances warrant. It would seem that the federal govemment's

adherence to the CHA, as ifit were written in stone, May be part ofthe problem. The tive

pillars ofthe CHA ail are being changed by the practicalities oftoday's world, yet there is

!Sfi.
3640 EIiz., c. 51.
17Canadïan BarAssociation, supra.~ note 5 atp. 12-13.
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no debate on what is happening because the govemment is refusing ta talk about changes.

This is similar to the conclusions ofthe Canadian Bar Association in their task report on

Canada's health care system and its reronnation.JI

In response, the govemment of Jean Chrétien bas pledged that Canada's health

care system will not be allowed to become a two tier system whereby those that have the

financial means will receive a different level of health care than those that do no1.39

However, the Prime Minister has said that the current level of spending by Canada as a

whole on health care as a percentage ofthe GDP will have ta be reduced. How this is ta

be achieved bas not been specified.

Where then are we to go? Is there an inherent or emergent right to health care in

ethics or law that legitimates the federaI govemment's stance?

lIld. SeerecommendatioDS Cora summary atpagc 11S-118.
39See Cor example Scott Feschut. "PM rejeds Klein'. meclicare idcas" Globe~Mail; April14t 1995 p. Al.
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PART 2 - IS THERE A RIGHT TO HEALTH CAKE?

Why is there a need for an argument that there is a 'rigbt' to health care?

Determining that there is a right to health care, whether it be grounded in ethics, morality

or law, will not define how the system will be set up or operate and, in practical reality,

will not guarantee good 'health' to all members of society. Correspondingly, if it cannat

be shawn that there is a 'right ta health caret, then the collective will to provide some sort

of health care plan for those who are the MOst in need will not likely disappear. Sa why

then bas sa much been written about a tright ta health care'? Simply stated, it is due to a

perceived need by Many in our society to ensure that all have access to health care by

advocating that a lright' to it exists. On a more fundamental level, it is because of the

place that "health", in its broadest sense, bas in our society.

Health and health care are components of a larger framework. There are two

basic tenants ta a discussion of health. Firstly, the need for health to be a productive

member ofsociety and to live life would not be denied by anyone. Similarly, there is no

argument that there is a need for basic health care by all. The fundamental difficulty in

this area is determining what is meant by the tenns 'health' and 'right'. The word 'health'

is a simple ward and used often in Many contexts. The problem in this context is

twofold:

a) how is it defined in the area ofhea1th care; and,
b) what level ofaeeess is needed with a corresponding level ofservice.

With respect ta defining the tenn 'right', the issue is whether tbere is a moral

consensus about how the need byone persan for health care creates an obligation on the

part ofanother to provide the needed service.Cl

As for the ethics ofthis debate, again there are a number ofarguments that cao be

presented. It is not my intention to produce a summary of the arguments or a survey of

*rhomas 1. Bolet m.t "The Rhetoric ofRights and lustice in Health Care" in Thomas 1. BoI~ mand
William B. Bondeson Eds.t Rigllts 10 Nea/tlt ClUe (Dordrecht. The Netherlands: lCluwer Academie
Publisherst 1991) p. 1.
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ethical theories. What 1 do intend to do is to identify the ethical principles that apply in

any etbical analysis and some ofthe leading philosophica1 bases.

Moral or ethical rights are grounded in moral theories. Generally a moral theory'

ofhealth care would involve th~ concept ofduties. Philosophers sueh as Immanuel Kant,

W.D. Ross and John Rawls have postulated theories that are intended to articulate and

justify duties and principles that can be used as guidelines for actions and decisions taken

by those in society as weIl as prineiples ta guide soeiety.4l Moral or ethical theories do

not have the force oflaw, nor are they universally accepted. Their purpose is as a point

ofdeparture for legal application or for philosophica1 discussion.

The principles which are used in ethieaI analysis apply to a discussion ofa right to

health care for they are used in conjunction with the broader moral theories and al10w for

standards to be applied in a variety of situations. The four principles are: beneficence,

nonmaleficence, justice and autonomy.42

i) P,imary Considerations

a) Bea/th

Before entering the discussion regarding a right ta health care, consideration must

he given ta what is meant by the tenn 'health care'. Within this term it must he

detennined what is to he considered by the ward 'healtht •

Health and health care, as was evidenced by the preceding section on health care

in Canada, are a major concem ofboth federal and provincial govemments. The amount

of money spent on health care by both governments and individuals is enormous. In

1994 572.5 billion was spent on health.4J This does not take into account the amount

spent on ancillary elements ofhealth caret such as, the education ofphysicians and other

4lRonald MUDSOn Intervention andRef1ection Basic Issues in Medical Ethics 4th Et/. (BeImODt Cal:
Wadsworth Publishing Company. 1992) p. 2­
42Sce infra.. pp. 24-26.
43Natio"al Bealth Experrditures in CtIIUlda 1975-1994 (Ottawa: Hea1th and Welfire Canada).
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bealth care professionals. Health and bealth care, as social goods, are seen as important

elements in the development ofsociety.

How is health defined influences the way health care doUars are utilized. In their

article entided, "Producing Health, Consuming Health Care", Robert Evans and Gregory

Stoddart discuss this concept. Typically, bealth bas been defined by the people and

institutions involved in the provision ofhealth care to be the "absence ofdisease".44

However this definition is at odds with that of the World Health Organization

(WHO) which defined 'health' years age as follows: "'Hea/th is a state of complete

physical, mental, and social we//-being, and not mere/y the absence of disease or

injury" .4$ A right to health care which incorporates this broad definition ofbealth would

look at the socioeconomic factors that influence disease as well as the disease state itself.

Therefore, health policy would correspondingly encompass Many other aspects aside

from strictly Medical or medically related areas. Furthennore, it would be considered

self-evident that there are factors outside of 'medicine' which affect health and these are

often not reflected in health care policy.

Generally the concept of a right to health care does not utilize such a broad

definition. However in 1974 the then Minister of Health, Marc Lalonde, authorized a

report on the health of Canadians in which an acknowledgment of the broader

detenninants ofhealth was artîculated. A New Perspective on the Bea/th ofCanadians46

acknowledged that lifestyle, environment and human biology aU play a part in the health

of Canadians. However, despite this endorsement, Canadian health care policy per se

still involves principally the treatment of disease ftom a Medical sense rather than the

amelioration ofthe societal causes ofdisease.

'"Robert G. Evans. Gregory L. Stoddart, "Producing Health, CoDS1UDÏDg HealthCare" Soc. Sci. Med.
1990;31(12):1347·1363 at p. 1347.
uld.
"'Marc Lalonde. Â New Perspective 011 the Bea/ti ofCtllUldians: Â Working Document. (0nawa:Minister
ofSupply and Services Canada. 1974).
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Thus health in the context of the debate regarding the right to health eare usually

faeuses on the physieal aspects. These physical aspects are both literai and figurative:

firstly, physical health - the absence ofdisease; and secondly, those infrastructures that

provide for physieal health - a health care industry which is composed ofboth health care

professionals and structures such as hospitals.

In addition, because of the breadth and implications of health eare policy, there

are both macro and micro policy implications to any consideration of hea1th care issues.

These macro and micro poliey decisions are not strictly limited to considerations of

health expenditures and questions of equity and aecess, but due to the implications of

these issues, they are the primary focus.47 The macro issues generally are concemed with

the allocation ofresources to health care as compared with other areas such as education,

national defense, infrastructures (e.g.. roads or sewers) or police and tire protection. The

micro considerations are essentially more individualistie for they deal with the

individual's share ofthe total allocation ofhealth eare resources."

b) Rights

The next preliminary consideration is the definition of the word 'right'. The

concept ofa 'right' brings into question an entire gambit ofimplications and applications.

As a legal and political tenn, Black's Law Dictionary includes the following in the

definition of'right':

As a noUD, and taken in an abstract sense, means justice, ethical
correetness, or consonance with the rules of law or the principals of
morals. In this signification it answers to one meaning of the Latinjus,
and serves to indicate law in the abstract, considered as the foundation of
all rights, or the complex ofunderlying moral principles which impart the
character ofjustice to all positive law, or give it an etbical content As a
noUD, and taken in a concrete sense, a power, privilege, faculty, or
demand, inherent in one person and incident upon another. Rights are
defined generally as "powers of free action'·. And the primai rights

4'7Rashi Fein, "Entidement ta Health Services Reappraisccl" Bull. N.Y. Acad.. Meil. July-Aui
1990;66(4):319-328 al p. 320-321.
41rd.
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pertaining to men are enjoyed by human beings purely as sucb, being
grounded in personality, and existing antecedently to their recognition by
positive law. But leaving the abstract moral sphere, and giving to the term
a juristic content, a "right" is weIl detined as "a capacity residing in one
man of controlling, with the assent and assistance of the state, the actions
ofothers..".....

That which one persan ought to have or receive trom another, it
being withheld from him, or not in bis possession. In this sense "righf'
bas the force of"claim," and is properly expressed by the Latinjus.49

Thus tram this starting point we can see that the question of a 'right' involves the

abstract concept of the moral authority to legitimize an action or position. Second1y, it

also involves the issue ofthe justification for the enforcement ofone person's position or

action upon another..

Another way of viewing this concept is to refer to this relationsbip as involving a

claim-right.SJ A legal right involves a definable duty owed by one to another, and this

duty is enforceable by legal remedy if it is not performed.. In addition there are the

concepts of negative and positive rights. A negative right is the right to be free from

sorne action or activity. A positive right is the right to be provided with a particular good

or service. However a distinction should be drawn between a question of a person's

'rights' and those privileges, persona! or group goals, acts ofcharity or other actions that

do not entitle the rights bearer ta demand that either society or an individual member of

society respond..SI

A different way of stating this issue of the enforcement of a right is stated by

Charles Fried in bis article entitled "Equality and Rights in Medical Care". Fried states:

A claim of right invokes entidements; and when we speak of
entitlements, we mean not those things which it would he niec for people
to have, or which they would prefer ta have, but which they must have,
and which if they do not have they may demand, whether we like it or
no1.52

oWIoseph P. Nolan and JacquelineM. Nolan..Haley. Black's Law Dictionary 6th EtL (St. Paul: West
Publishing Co., 1990) pp. 1323-1324.
~UDSoD, supra.t note 41 p. 2
slTom L. Beauchamp, ·~aht to Hea1thCare Ùl a Capilalist Dcmocracy." in Bole, Rig"tssupra., DOte 40
p.. 57.
~es Fried, "Equalityand the Risbt ta Medialeue" Hastings Center Report Feb.. 1976;6(1):29-34 at
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In the context ofthis discussion regarding a right to health caret those opposed to

the characterization of such a right invoke the thought that a pronouncementt either

constitutionally or otherwise, ofa 'right' ta health eare would force those in the medical

profession to treat those whom they do not want to treat. This position can be shown to

be wrong. A right May justify a demand, but it does notjustify force. A right to free

speech does not allow for the detention of an audience so that a speakers rights May be

exercised. Applying this analogy to this context, a right to health care is a elaim against

the government, not against the medical profession. The govemment would be required

to supply the required resources to provide for health care. This would inelude the

provision offacilities and personnel.53

It has been argued that the use of the tenn 'right' is inaeeurate, with the more

appropriate tenn being an tentitlement' to health care. 54 Rights, in the politieal sense of

the ward, encompasses aU ofthe above; the c/aim-right and the justification ofa demand

by one upon another. In fact, without a legal (ie. legislative or constitutional) bases for

the right, then the most one has is an entidement to the good sought.

This point is clearly seen in the United States where in 1983 a President's

Commission released a report conceming aecess to health care.55 The Commission would

not declare that there is a right ta health care, ooly an obligation to provide aeeess. This

report stated that ultimately the responsibility (ay with the federal govemment to eosure

that society's obligation for aeeess to health care was met. In directly discussing rights

the Commission stated:

g.30.
William Ruddick. "Why Not a General Rigbt ta Hea1th Cafe?" The Mount SinaïJournal ofMedicine

May 198956(3):161 at p. 161.
S4See Beauchamp. supra.. Dote 51 at p. 58 and CaDadiaa Bar Association,supra., DOte 5 at p. 40.
5SPresident·s Commission for the Study ofEthical Problems in Medicine. Securing A.ccGS to Hetlfth Que
(Washington.. D.C.: Govcmmcnt PrintÎDI Oflicet 1983). Sce aIso a discussion ofdûs report. it penaiDs ta
a right ta health care in: Baruch A. Brady. "WhytheRipt ta Healtheue is Nota Uscfùl Coucept for
Poliey Debates." in Bole. supra•• note 40 at p. 113-131. and Beauchamp. supra., note 51 al p. 53-81.
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The Commission has chosen not to develop the case for aehieving
equitable aeeess tbrough the assertion of a rigbt ta health eare. Instead it
bas sought to frame the issues in tenns ofthe special nature ofhealth care
and of soeiety's moral obligation to aehieve equity, without taking a
position on whether the tenn obligation should be read as entailing a moral
right.56

In addition, in philosophical terms, the notion of a moral right is often translated

into the language of duties, obligations and the principal of justice.57 Therefore Many

would argue that an entitlement to health care is the more appropriate term to be used.

c) Ethical Principals

Earlier four ethical principles were enunciated. Before examining the arguments

for an ethical right to health care these four principles should be defined.58

Beneficence is defined as acting in ways that promote the welfare ofother people.

Sorne philosophers doubt whether there is a positive duty to help others. However the

duty ofbeneficence is inherent in the role ofthe health care professional.

Nonmaleficence can be descnôed as acting in ways that do not cause needless

harm or injury to others. It is accepted that there is inherent risk in Many Medical

procedures. The principle of nonmaleficence tells the health care professional to avoid

needless risk and when there is the inherent risk to minimize that risk as much as is

reasonable. Acting with 'due care' is often a term that is used in discussion this princple.

Acting without due care violates the princple ofnonmaleficence, even ifno hann results.

Similarly, where due care is exercised and harm results, the principle is not violated.

These two principles are often considered in tandem and are seen as sueh in the

Hippocratic oath where it states, "As ta diseases, make a habit of two things - to help or

at lcast to do no harm." The second part is the principal ofnonmaleticence while the first

is included in the principle of beneficence. In addition these two principles are often

S6J'resident's Commission. SecuringAccess. ibid., p. 32.
S7J1eaucbamp, supra., DOte SI atp. 58.
SlMuasoD. supra., DOte 41. This discussion ofthe principals isa SU1IUDIIY ofpaps 31 ·45.
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viewed with a fifth consideration, that ofthe principal ofutility. This principle states one

should aet in sueh a way as to bring about the greatest benetit and the least bann. Utility

is used to enhance the principles of nonmaleficence and beneficence.. Social planning

requires that all three principles (beneficence, nonmaleficence and utility) be utilized to

come up with the MOst complete socially desirable solution. When there are conflicting

social needs, the principles of nonmaleficence and beneficence are also in conflict and

therefore of little use; utility is used to remedy this conflict. It can be used in both large

scale decisions involving social goads; medicare vs. defence spending, and small scale

decisions; one test versus another to screen for potential diseases.

The principle ofjustice involves a number ofconsiderations mostly involving the

principles ofdistributive justice. A basic detinition ofjustice is the concept that dealings

between individuals should be fair and equitable, as should any dealings with institutions..

At the core ofail theories ofjustice is the Maxim that similar cases ought to be treated in

similar ways. There are also two other aspects to justice; nODcomparative and

comparative justice.

Noncomparative justice is concerned with ensuring that people receive what they

are entitled to and that their rights are recognized and protected; whereas comparative

justice is concemed with the application of rules and laws and with the distribution of

burdens and benefits in society. This distribution would involve social services such as

medical care, taxation, welfare and other public services and is sometimes called

distributive justice

Finally, autonomy cao be briefly descnbed as the principle that self-determination

is a right ofail rational individuals. People let autonomously when their actions are the

result of their own choices and decisioDS. They are also uniquely qualified to decide for

themselves what is best for them. People are ends in themselves and Dot a means ta some

other ends and should be treated as such ta respect their autonomy - they have an inherent

worth and should he treated as such.
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Of these four principles it is beneficence, nonmaleficence (and therefore utility)

and justice which are particularly involved in the discussion regarding a right to hea1th

care.

;i) MoraVElh;clIllPhilosoph;clIl Rig"ts 10 Helllth CIJre

In reviewing the literature on a right to health care, it appears that there are two

main philosophical bases in arguing that there is sucb a right. These two are based

essentially on egalitarian principals and upon justice. For those argument based on

justice, it is the work ofJohn Rawls in his A Theory ofJustice~,which is Most often cited

as laying the ground work:.

a) Ega/itarianism

The basis for an egalitarian theory for a right ta health care in society is

predicated on three points.

1) As a result ofall individuals in society having equal moral worth, aU
should have the same access to equivalent Medical services.
2) As health is a necessary condition for equality ofopportunity in society,

ail should have equal aceess to health services in order to avoid

disadvantage.

3) In arder to ensure that all have an equal opportunity, the distribution ofthe
Medical resourees should also be equal .. no more or lcss to aU in society.60

It should be noted that under an egalitarian conception it is the degree of illness

and not socioeconomic factors sueh as race, incame or geographic location whieh would

determine the aceess to care. Therefore the use ofthe term 'health' in this context should

be distinguished from the aforementioned WHO definition of health. Egalitarian

fonnulations of a right to health care stipulate that this is an equal aceess to health

59lou Rawls. A Theory ofJwstice (Cambridp. Mus.: Harvard University Pras. 1971).
6Otbeodore IL Marmor. "'The Rigbt 10 Hea1tb. Cale: Re8ectioDs 011 its Historyaad PoUties." iaBole.
Rig"ts supra., nore 40 al p. Ci and al p. 23.
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services and not an amelioration ofthe other factors which contribute ta health status. In

other words, it is equality ofaeeess to health care and not equality ofbealth.61

eritics of an egalitarian formulation cite the fact that society itself is unequal as

their fundamental opposition. Individuals bave differing amounts of resources or are

willing to spend unequal amounts on their own health cale. Ta arbitrarily state that some

must give up their own resources so that all have an equallevel ofhealth care is to deny

autonomy to those who wish to spend more.62 In addition there bas been a number of

articles written on what equality of access really means in practical terms. This bas been

a criticism of the Canadian system and sball be explored in greater detail in the next

section.

b) Raw/sian Theory

A similar line of argument has developed from John Rawls' A Theory ofJustice

as it applies to health care.s Like an egalitarian approach, the theory states that aIl in

society should have comparable hèerties and advantages. However, it differs in that there

is an allowance for an uneven distribution of resources. According ta Rawls, resources

cao be unevenly distnèuted so long as the least advantaged in society can benefit by the

inequality and that there is a basic equality in the opportunity for aeeess ta resources.

The basis for Rawls' theory is a hypothetical society that is characterized by a

group ofpersons who are behind a 'veil of ignorance' 50 that they do not know who they

are or what they have - essentially they are, for ail intents and purposcs, equal as they

bave no knowledge about themselves or their social position. The people who are part of

this group, thase in the 'original position' as termed by Rawls, cooperate with each other,

follow a sense of justice or faimess and adhere to the principles they agrec to adopt.

611n many ways Cauada's univcrsal bealtheue prosnm fill into this formulation. Thebaie UDdapiDDiDa
ofCaaada's bealth care system is that ail bave ID equal oppommity to lCCeI& the lerVices which are
coveœd undcr the bealth iDsurance plaD.
62&0le. supra., Dote40 at p. 7.
63Rawls, supra., DOte 59. Secalso Bole, ibid., p. 7-llDdalUlDJll8lYofRawIa iaMUDIOD$tlJ1rtl., DOte 41 al
p. 23-25. The lUIDJII8IYofRawls' theory preseated bere is eueatiaIIy &om Sole lDd MUDIOIL
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Finally, they aIl desire primary goods: the rights, opportunities, powers, wealth, etc. that

are both worth possessing in themselves and necessary to securing the more specific

goods any individual may want

The principles ofjustice chosen by such a group will be just, for the persons in the

original position are ignorant of any advantage they May achieve. Therefore their

eventual choices will be fair. They will not choose a position that May be

disadvantageous ta them when the veil of ignorance is lifted (Le.. slavery) because it

would not be rational or logical for them to choose a position that may lead to their

disadvantage. .

Rawls says that the people in the original position will agree on two principles of

justice:

1) Each person is to have an equal right to the MOst extensive total
system ofequal basic liberties compatible with a similar system ofliberty
forait

2) Social and economic inequalities are to be arranged so that they are
both:
(a) ta the greatest benefit ofthe least advantaged;
(b) attached to offices and positions open to all under conditions of fair
equality ofopportunity.

The first principle bas priority and guarantees a system of equal liberty for aiL

The second principle governs the distnDution of social goods other than liberty. A

society modeled on this theory would not be egalitarian for in a just society differences in

wealth and social position can be tolerated only when they can be shown to benefit

everyone and to benefit, in particular, those who have the fewest advantages. A just

society is Dot one in which everyone is equal, but one in which inequalities must be

demonstrated ta be legitimate. The ooly restraints placed on the citizens will be those

expressed in the principles ofjustice.

erilies of this theory, with respect to its application to hea1th care, point out that

the definition ofthe least advantaged May be problematic for is the least advantaged to be
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classified by economic criteria or bealth? If bealth is the criteria then other aress may

suffer as a result ofthe resources needed to treat the very ill.

c) Other Ethica//Philosophical Arguments

The Rawlsian and Egalitarian justifications for a right to bealtb care are but two

theories that support adoption in society of a minimum, guaranteed level of health care

for aIL Other authors have used different theoretical principals for postulating a right to

healtb care in our society or have built upon the Rawlsian justice-based model.64

An example ofthis is demonstrated in an article in the Public Affairs Quarter/y in

whicb David DeGrazia has argued that the right to heaIth care sbould be grounded in self­

respect and self-esteem.6S He builds upon Rawls' tbeory which states that self-respect is

a primary social good - sometbing that ail in the original position would wish to have. A

laek ofhealth care, aloog witb other social ills such as bigotry, unemployment and a laek

of aeeess to education, aIl contnoute to an undennining ofself-esteem and self-respect.66

If there were a minimum right to health care, then the self-esteem of those in society

would be raised. This would in tum allow all members of society to be more productive

and fulfilled.67

There are athers who theorize that a free market model, which utilizes preference

utilitarianism, would satisfy the bealth care needs ofsociety. Preference utilitarianism is

the theory that the greatest good for the greatest number can be determined by utilizing

the preferences ofthe population. In a Cree market system, health care would be available

to those who can purchase the services. Correspondingly, those that provide the services

64See for example two LeoDaRlM. Fleckts articles: "lust Realth Cue (1): Is Bene&c:eace EDoupT' and
··lust Healdt Cue 00: Is Ecpaity Too Muc:hT' in T1IeoretiCilI Medicine 1989;10:167-182 and 1989;10:301­
316, n:spcctivelYt in whicllhe questions wbether a right10 heallh. c:are should be bueclon benefic:cnœor
justice. He c:oncludes abat a rigbt to heallh. c:are is properly bucd in ID. qalillrimarpmeatas presented
byIohn Rawls 8Ddbued in justice.
6SDavid DeGruia, ·'GroUDdiDa a Ript to Realth Care in Self-Respectand Self.Esteem.ft Public Alfain
9:arter/y Oct. 1991;5(4):301-318.
'Ibid. p. 304.

"Ibid. p. 310.
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would be permitted to offer their services at whatever level the market would bear.

Those that cannot purchase the services would be dependent upon the charity ofthose in

possession of the services. Presumably the ftee market would respond to the needs of

society and the least well off in society would, in the long ND, be helped by those with

the resources. It is also presumed that the preference of those in society would be that

there be charity for those without.6I A criticism of this theory arises from this

presumption for it places great faith in the altruism and charity of those in society who

have the ability to provide either the resources or the funds to supply the resources.

In the President's Commission Repotf' the essential bases ofthe social obligation

of the government to provide health care can be seen ta be rooted in the ethical principal

of beneficence. In Leonard Fleck's discussion of a rigbt to health care in Theorelical

Medicine, he theorizes that the President's Commission's conclusion that there was oolya

moral obligation upon society to ensure that health care was provided was simply an

expression ofmoral minimalism. A member of society who is unable ta provide for their

own Medical coverage bas no demand on another to provide the required services, ooly

the beneticence of society. While it would be indecent of society ta allow the poor or

elderly to suffer and die needlessly because they could not afford medical care, it is ooly

through the kindness and compassion, which is freely given by others, that they receive

the needed attention. 'Xl Pieck analogizes the Medical needs ofthose in society who cannot

afford Medical care to those who have suifered !rom some natural disasters. As he states:

Given these political and economic realities, we might construe the
reasoning of the President's Commission as follows: an aftluent society
that considers itselfdecent and humane will not allow its citizens to suffer
and die needlessly as a result of hea1th problems, merely because thcy
cannat afford to purchase personally needed health care services. Health
crises at the individuallevcl are, for the MOst part, unpredictable, just like
natural disasters. But at the societallevel they are quite predictable, which
pennits society to plan a more coordinated and effective response to such

"David Frieclman. "Sbould Medici:De be aCommodity? AIl Economist"s perspective." inBole, Rigllts
supra.,. note 40 al p. 259-305..
"Presidents COIDIDÏIIiOD, $fIJIrtI., DOte 55.
1OfIeck. "lustRealtheue(1): Is Beneficeace EnoupT' suprtl." DOte 64 p. 170.
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crises. Individuals who suiTer such health crises are indeed unfortunate,
and they would be doubly unfortunate if their society failed to create a
system for providing the health services needed to meet such crises. Still,
such a society could not he charged necessarily with heing unjust, for no
one has a strict right ta have those health services provided to them.
Rather, it is a matter ofsocial beneficence. That is, we all agree with one
another that we should have a system ofmutual beneficence, though this is
limited beneficence. (original author's emphasis)n

Under this view the beneficence of society with respect to health care would be

limited because bealtb care is simply one ofMany social goods whicb the govemment is

required to provide. With limited resources, a govemment is required to provide for

health care, defence, education, housing and other infrastructures. As such, if thase in

need ofhealth eue are limited to the beneficence ofathers then there is no right, or even

entitlement, to health care since the beneficent providers CID witbdraw their services at

their discretion. A further critique of this position can be seen if questions were raised

conceming the marginal poor • those who simply cannot afford ta pay for adequate health

care or health care insurance. The beneticence of society would have to extend ta them

as weil.

In a second article entitled "Just Health eare (II): Is Equality Tao Much?", Fleck

asserts that a justice-based obligation is needed in order ta assure adequate access ta

bealth care for all. This is primarily due to the moral stringency associated with the Many

claims being made for access to health carc. Secondly, he states that the concept of

justice that is required is one ofhealth care justice, rather than an all purpose concept of

justice.72 This is principally due to the fact that health care, as a social goOO, is different

nom other social goods provided by the government. This cao be seen ta go back ta the

World Health Organization's definition ofhealth as well as the Lalande White Paper on

the health ofCanadians.7J Health and health care pervade 50 many areas ofsociety that it

is obvious that it is ditTerent than education orother infrastructures.

7tlbid.. p. 17l.
72J:1eck, "Just Health Care 00: Is Equality Tao Much?" SIIpra." IlOte64 al p. 302.
nSee $flJJra.. p. 20.
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In a justice-based obligation to provide health care services, the prominent

consideration is that of a fair equality of opportunity.74 In this Fleck applies the

arguments set out by Norman Daniels in his book Just Bealth Care. Fair equality of

opportunity is not the same as an opportunity that is equal for all persons. This is because

from the start all members of society are unequal due to genetics, social stature ete.

While effective opportunity May be unequal (due to an inherent differenee in people) it

will not be unfair since there should be fair equality of opportunity to utilize health care

services. This is similar in principle to the Canada Bealth Act in whieb the critera bave

developed 50 that there should be fair equality of opportunity to aeeess the health care

system.'7S

If healtb care is to be provided to all as a matter of social justice, tben how much

healtb care is an individual entitled to? Justice in health care requires that consideration

be given to tbose problem areas that must be addressed in a comprehensive theory ofjust

health care. These problem areas are discussed in greater detail in the ensuing sections

and include: financing, cost containment, use of and development of technology, and

access. 76

As indicated earlier, a theoretieal right ta health is perceived to be needed in order

to ensure an aeeess to health care for all members ofour society. If it is a fundamental

right, it is argued, tben it cannot be denied to anyone. 1turn now to the reality ofCanada

and the United States. While it would appear that in practical terms there is an aeeess to

health eare, as of yet this is not a 'guarantee' or a 'tight' by way of a constitutional

provision or declaration. Until a 'right to health caret is fully recognized by the people of

our society, theorists will attempt to find justifications for ensuring that ail have a tight ta

health carc.

7·Fleçlt, srIpra., Dote 64 at p. 302.
TSSee supra., pp (f>.16.
"See the next Part enlided "Pressures and Rapouses".
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;;i) PolitictlVLegisltllÏVe R;gllts 10 Hetll", Cllre

The various govemments in Canada and the United States do provide a variety of

heaIth care services to their populations. While they do provide access to health care,

there is no explicit recognition of a right to health care. The exception 10 this is the

province of Quebec. In the Quebec the legislation with respect to health services and

social services provides the following,

4. Every person has the right to receive adequate, continuous
and personaI health services and social services from a scientific, human
and social standpoint, taking into account the organization and resources
ofthe establishments providing such services.TI

This provision is unique in Canada and the United States for it reeognizes in

legislation a right to health care. However it is not an unqualified right. The legislation

is explicit that the right to health services is to be taken in conjunction with, and is limited

ta, the organization and resources that are available ta provide the health services.

Therefore, while the right to health care is legislatively enacted, it bas its limitations.

Firstly, it is simplyan Act of the legislature and therefore can be revoked by way of the

statutory process. Secondly, and more importantly, it is contingent upon the organization

and resources available. This means that the people ofQuebec May have a right ta health

care but it is limited to what govemment can afTord to organize and provide.

With respect ta hospitals, the legislation in both Ontario and Quebee which

establishes hospitals mandates that the institutions shall take patients who present

themselves for treatlllent78 While this is not a right to receive care in a public bospital, it

is evidence of a commitment by the govemments 10 ensure that the public is entided to

access to care.

As for the various provincial health insurance aets, as indicated earHer, none bave

defined what is 'medically necessary' or 'medically required'. The provinces use the

"An ActRespecting Hea/th Services andSocial Senlices~ RoS.Q., c. S-S, 1. 4.
"InQuebec; An Act Respecting HeIÙ" Sen1ices tlIUiSocialSen1ices~ IlS.Q., c. SoS, lIId iD Ontario; l'rIb/ie
Hospitals Act, IlS.O. 1980, c.410.
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regulations promulgated under the health insuranee aets to simply classify services as

medically necessary or required without defining the tenn or referring to any substantive

criteria.19 As a result, it would be a fair assumption that anything not on the list of

insured services would not be considered medical1y necessary or required. Obviously,

there is discretion as to what is added and taken away trom the list of insured services,

which would allow for the potential of political or economic influence in proscribing

what the users of the health care system must pay for themselves.1J

The Canadian Bar Association's Task Force which examined the Canadian health

care system had written to the various provincial Ministers of Health in order to

determine what services were insured or deinsured and how this was accomplished. They

received a response from every provincial and territorial govemment except Prince

Edward Island. As indicated above, no provincial govemment had set out criteria to

determine what treatments or procedures would be considered medically necessary or

required.81 In detennining who made the decision, it was learned that typically a joint

commission ofrepresentatives of the government and the provincial Medical associations

would malee recommendations to the Minister of Health as to insured and deinsured

services. As the Canadian Bar Association's Task Force concludes; "Criteria for such

changes is not set out in legislation. Public consultation is not mandatory, nor is it

common practice. This reveals a great wealcness at the core ofthe entit/ement to health

care in Canadatrll(emphasis mine)

The role of the Charter ofRights and Freedoms (hereinafter the Charter)13 in the

delivery and provision ofhealth care in Canada will he discussed in greater detaillater.S4

As an introduction at this point it simply should be pointed out that there is no explicit

Charter right to health e&re. Ifhealth care were to he interpreted as a protected right, then

"Sec Canadien BarAssociation. supra., note Sat pp. 37-40 for a summaryofprovincial swutes.
IOl6i4., p. 37.
IlIbid., p. 38.
12/bid.t p. 39.
13CorutîllltiOIl Act. 1982
"'s. infra., Put4 at pp. 74-87.
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it would most likely be found in either sections 7 or IS and supported by section 36.85

These sections read as follows:

7. Everyone bas the right to life, hoerty and security ofthe penon and
the right not to be deprived thereof except in accordance with the
principals offundamental justice.

15. (1) Every individual is equal before and onder the law and bas the
right to the equal protection and equal benefit of the law without
discrimination and, in particular, without discrimination based on race,
national or ethnie origin, colour, religion, sex, age or mental or physical
disability.

36. (1) Without altering the legislative authority of Parliament or of
the provinciallegislatures, or the rights ofany of them with respect to the
exercise of their legislative authority, Parliament and the legislatures,
together with the govemment ofCanada and the provincial governments,
are committed to:

(a) promoting equal opportunities for the well-being of
Canadians;

(b) furthering economic development ta reduce disparity in
opportunities; and
(c) providing essential public services ofreasonable

quality to all Canadians.

(2) Parliament and the govemment of Canada are committed to
the principle of making equal payments to ensure that provincial
govemments share sufficient revenues to provide reasonably comparable
levels ofpublic service at reasonably comparable levels oftaxation.

As indicated earlier, in the United States the federaI govemment bas addressed the

question of aceess to health care. In 1983 a series of Presidential commission reports

dea1ing with ethical problems in Medicine were released. One was entided, Securing

Âccess to Health Care.16 The passage cited earlier demonstrated that in the United States

it is presumed that there is a moral obligation upon the federal govemment to provide

health care services and the reliance upon beneficence for others in society. There is one

ISCaaadian BarAssociation. supra., note 5 atpp. 19·20. Fora aood discussion ofthe relatioaship between
the Charterand bealth care sec Ibis section ofthe CHATask.Force report al pp. 19·26 ml fiJrther al pp. 45·
59 wberein eaforcemeDtofanentitlemeat to health Cale by iDdividuals is discussecI.
I6PresidcDt·s COIIUIÙSSioD supra., DOte 55. Sec aIso a discussion ofthis report • it pertIÎIII to a riabt ta
health eue in: Baruch A. BrocIy, "Why the Right to HealthCam ia Not a Usetbl Concept forPolicy
Dcbates.'· in Bolet supra. DOte 40 Il p. 113-131. and Beauchamp, supra., DOle 51 alpp. 5341.
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group of persans in the United States who have a constitutionally protected right ta

medical and health care. Following the decision in Estelle v. Gambie prisoners are

entitled to health care.11

The health care system in the United States is set up as what bas been called a free

market health care system. In this the physician and patient are expected to arrange the

contract for medical care between themselves.- This is not ta say that every patient and

every physician contract individually. There are govemment-run hea1th systems for the

poor and the elderly known as medicaid and medicare, respectively. It bas been said that

the American system is an uncoordinated combination of public and private programs

which emphasizes the American society's ambivalence toward the role the govemment

should take in ensuring the Medical care of its citizens. The debate is whether Medical

care is a social good that the govemment should provide or a benefit that employers

should purchase for employees and their dependents with government insurance for those

outside the work force.89

Medicaid and medicare ensure that basic health services are provided for those

groups who are either poor or elderly. Medicaid eligibility is based on a combination of

incorne, assets and categorical eligtoility. These categories include families with

dependent children; those that are aged, blind or disabled; and, in some states, those that

are medically needy.90 Medicare is a federally funded Medical program for those who are

disabled, elderly and those with end stage renal disease. There is no financial eligibility

requirements for medicare. The disability requirements are the same for medicare and

medicaid, however there is a waiting period for medicare the program. Under the

17Ertelle v. Gambie (1976).429 U.S. 97 103.
IIFor a general discussion ofthe health eue system in the United States sec: Marmor. supra. note 60 ad
lohn K. Iglehart. "Beallb Poliey Report: neAmericm Health ClUe System" New E".11llUlJounrtll 0/
Medicine Apri12 1992;326(14):962-967 and ID artiele aIso by Ipebart oa me priva ÎDSUl'IIlC:e available
in the United States enlitled. "HeaIth Polic:y Report: The American HealthCare SyItemy Privare Insuraace."
NewEng/andJormuù o/Medicine lune 18 1992;326(25):1715-1720.
ft IgI~ "AmericaaHealIhCare" NewE".ltIIUIJoumIÛ 1992;326(14):962-967atp.962.
tomuvey J. Makadoa et al. "Payinl the Medical COltofthe HlV Epidemie: A ReviewofPolicy 0pIi0as."
JOIU7UII 0/ÂCquiretlllflllllllleDeflciencySyrrdrotrUlS 1990;3(2):123-133 al p. 125.
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medicare program individuals be disabled for 2 years and there is an additional 5 month

waiting period prior to receiving benefits.91

Those that do not qualify for medicare or medicaid have other options. They cao

purchase individual bealth insurance just as one can purchase home, automobile or life

insurance from an insurance company. In exchange for premiums paid, the insuring

company agrees to pay any Medical expenses if the insured requites health care.

However, as witb any insurance contract, there May be limits on the coverage or the

premiums may ref1ect the risk that the insured is assessed to pose to the insurance

company. Another option is for insurance coverage to be a benefit of employment.

Employers can arrange for group health insurance for their employees. Again this

coverage may be subject to a number ofconditions or limitations, not the least of which

would be continued employment with the contracting employer.

A growing trend for bath private and group health insurance is the use ofhealth

maintenance organizations (HMO). In the next section the term "managed care" will be

used. This is essentially how a health maintenance organization operates. Generally, in

health insurance policies in which a HMO is utilized, there is a provision which includes

a clause that the insured persons will only use particular components of the health care

system. These may include particular physicians, hospitals and other diagnostic services

which are specifically set out. Aside from emergency situations, the insured person must

use these specified providers or institutions otherwise the policy will not provide

coverage. Similarly, the health care provider and institutions are ususally either

employed or aftiliated with the HMO for their reimbursement.

Estimates for those Americans who are not covered by any insurance range

between 31 and 37 million people with the group growing at a rate of approximately 1

million per year.

91/bid. p. 126.
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Therefore when one considers the United States, there are a number of different

facets ~ to how health care is delivered. Correspondingly, to discuss ~access' to health

care in the United States one must identify what health care delivery group is under

consideration.

;11) Conclus;on

In Canada, aside from Quebec, there is no legislative right to health care.

However it can be said that there is an entitlement to health care given the status health

care has taken in the public's attitude and the political response. Furthermore, the role

that the Charter May play in ensuring that health care is provided to Canadians by their

governments is developing. While not explicitly set out as a protected Charter right,

health care and any decisions relating to treatment could be subject to a Charter challenge

under either sections 7 or 15.

From an ethical perspective, the health of an individual is key to that person

becoming and remaining a productive member ofsociety. Therefore it is incumbent upon

the govemment to adopt a health care policy that retlects the fact that health is more than

simply the absence ofdisease.

The Canadian Bar Association Task Force on health care refonn summarized the

issues ofa right to health care quite simply in their document. They said:

Ideally, the right to health CIre should be defined notjust by a list of
services, nor by an idealistic statement of a right, circumscribed by
budgetary realities. A more desirable approach might be a pragmatic and
principled combioation ofthe two. ft would begin with the articulation of
a right to health care, including a clear commitment to the important
principles underlying this right, such as the right ta informed consent, to
respect for iodividual autonomy, to equal access to health care, regardless
ofregion or socioeconomic class. Next, it would set out the criteria to be
used in determining which services must be provided by the state. These
criteria might combine a consideration of clinical practice standards,
assessment of outcomes effectiveness, economic constraints and ethica1
priority-setting.91

tze8D8dian BarAssociation, supra.'J note S at p. 42.
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The issues that the CBA sets out are part ofthe consideration ofthe pressures and

responses on the system which wiU he addressed in the next section.
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PART 3 - PRESSURES AND RESPONSES

The media, politicians and health care refonn advocates talk of the 'crisis' in

Canada's health care system. The crisis essentially comes down to the issues of the

provision ofuniversal access to health care and the control ofnational spending on health

care.93 This is no different from the problems perceived in ather industrial nations who

also are reviewing their health care systems. The factors are the same in Canada and

elsewhere: health care providers desire ta treat their patients ta the best of their ability

using the available technology with the expectation that they be adequately compensated.

The consequence of this is that the percentage ofgross domestic product spent on hea1th

care is substantial. Patients, in tum, seek the maximum degree of health and health

services from their health care providers, but, collectively, they seek to minimize the

proportion ofGDP yielded for the priee oftheir care.94 If these are the parameters of the

dilemma then the financial figures can be reviewed in an attempt to detennine whether it

is true.

Looking at health care spending figures obtained trom the National Health

ExpenditZires in Canada 1975-1994, it is evident that by 1994 the federal share of total

health care expenditures had fallen to 25.5%, whereas in 1975 it was 30.9%.

Additionally, in 1994 Canada spent 572.5 billion on health, which translated to 9.7% of

the gross domestic product {GDP).95 In 1992 and 1993 this percentage was 10.1% ofthe

GDP. This continued to rail in 1995 and 1996 with these figures being 9.3% and 9.1%t

respectively.96

93See for example EDen N. Thompso~ "Canada cadt aff'oRl its generous service" Editorial, Ottawa Citizen
August 16, 1996 p. Al3 or issues ofMacletJns magazine such as the July 2S, 1994 editioa eolided
"Condilioaa1 Crilical" and accompaDÎDa articles regardina bealtb. eue ordIeirDecember2, 1996 edition
again detailing the crisis in healtb CIre. In additioa, in the National Forum 011 Health's final report entided:
Ctmada Rea/th Acdon: Bui/ding on the Legacy, (infra.. DOte 144) Ille introduction iDdieates one orthe
rea50ns why the forum was struekwu co provide iDCormation ta dispel tbe preccivecl crisis.
MUwe E.Ri~ "RcfoDDÙ1lIbe Healdleue System: ne UDiversal Dilemma- America JOIl17UÙ of
Law&: Medicine 1993;19(1-2):21
"National HeaJth E%penditures in CllIUlda 1915-1994 (Ottawa: Healtb. aad WeIfàre Cauda) pp. 4-9.
MId.
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ConcU1'!ent with this decrease in public financing ofhealth care was an increase in

the private money spent by Canadians on their health. Often forgotten is the fact that

there is a significant portion of the health care oosts of Canadians paid either personally

or through private insurers. In the figures from Health Canada, it is shown that in 1994

the private sector share of ail health care expenditures climbed ta 28.2%. This equaled

520.4 billion dollars spent and was a 5.6% increase over the previous year.97

These figures do not show by themselves why sorne consider the health system in

crisis. The answer regarding why the system is perceived to be in crisis can be found in

the inherent nature ofthe health care system itself: The financing ofthe system certainly

is key. The mantra of "fiscal restraint" combined with the large portion ofprovincial and

federal budgets spent on health care necessitate that governments rethink how their

systems are organized. They aIso must ref1ect on a number of factors:

i) the number ofhealth care providers which are necessary;
ii) what they should be paid for and how they should be paid;
iii) which infrastructures are necessary and which are not; and,
iv) how their systems can be reorganized to provide the financing delivery

and allocation ofresources more efficiendyand effectively.

Some have argued that the status quo in Canada must not remain. At the

Canadian Medical Association annual meeting in Winnipeg in 1995 the future of

Canada's system was discussed. What ensued from the meeting was a series ofarticles

following up on this debate. Medical issues writer Charlotte Gray detailed some of the

issues in an article in the Canadian Medical Association Journal entided, "Visions ofour

medicare future: status quo has become a dirty word in Canadian health care". She

begins ber article by relating the story ofthe 'health care pig'. She writes:

A farmer had a bamyard full of animals, but felt particu1ar fondness
for one pig. This pig was brilliant: it had squealed for help when the
fanner was trapped under bis tractor, it had pulled a toddler out ofa pond,
it had alerted neighbours when their fannhouse caugbt tire, After hearing
about the üfesaving heroics, a traveler asked to see the pig.. He was
surprised ta discover that the animal was missing a leg.

rn/do
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"What happened?" he asked.
The farmer shrugged. "A fine pig like that," he said, "you don't

butcher all at once.,,98

She cites severa! areas that are targeted for change, while recognizing that there

are wide variations in cost cutting strategies and alternative delivery systems. These

include reviewing, or re-engineering, the biggest consumers of health care funds: the

hospitals and other institutional care settings. Others issues include changing the way

health care professionals are compensated and changing the role various health care

professionals play in the physical delivery of services. Finally, tbere is the question of

what is 'medically necessary' or 'medically required' under the Canada Health Act with

the corresponding deinsuring ofvarious treatments and the increase in the role ofprivate

insurers in taking up those services not covered by provincial health plans.

In response to these pressures a number of alternative delivery systems bave been

postulated. In addition, a review of the steps taken by other countries in an attempt to

resolve their own perceived health care problems can add to the discussion. Putting the

various systems broadly on a spectrum, one can see that the two extremes May be

descnoed as follows:

1. The individual patient (or consumer) is resPQnstble for the financing of
their own bealth care as it is a private consumption good.
2. As a social good, health care should be collectively financed and be
available to all regardless oftheir ability to pay.99

Another broad point which should be considered prior to looking at alternative

delivery systems is to identify a trend in the evolution ofhea1th care policy, for this trend

is influential in determining where the system is headed. Since the inception ofnational

hea1th care policies and delivery, there has been a gradual shift ftom expenditure driven

financing ofhealth care to, wbat cao be described as, a budget driven delivery ofhealth

care.1OO

·Charlotte GraYt "Visions ofourmedicaœ filture: status quo bas become a dirtyword inCaoadian bealth
care" Can. Med. Assoc. J.. 1996;154(5):693.
"Reinhardt. SUPI'tL. note 94 at p. 22
looIbid.t p. 32
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Until the mid 1980's Canada operated under an expenditure driven financing of

health care. Money, it appeared, was no object when it came to the provision ofhealth

care or the expansion ofhea1th care technology. Essentially, beath care providers would

treat a patient and present society with the bill which was paid without question. As

technology expanded the field of medicine, anything new that could benefit the patient

was immediately 'medically necessary' for the treatment of the patient. In this sense

invention became the mother of necessity. Benefit-cost ratios were not reviewed due to

the philosophy that the benefit was what mattered and not the cast. Additionally, any

consideration of cost may impose 'rationing' which was considered unethical.101 Those

days came to an end when it became apparent that money was not unlimited as deficits

began to become a focus.

The provision of health care is DOW budget driven. Health care providers are

given a budget and taid they must do their best within these constraints. This budget is

generally based on historieal usage and often tied to an arbitrary criterion such as the

percentage ofGDP or annual growth rate.

With these points in mind consideration cao DOW be given to an examination of

alternative health care delivery mechanisms. The alternatives which will be viewed are

by no means exhaustive but are simply alternative suggestions put forth by various

parties. In addition, they are not mutual1y exclusive as clements ofeach are contained in

aiL The areas that will be examined are the following:

i) Regionalization and decentralization
ii) Integrated health systems! managed carel managed competition
iii) Single payer versus two-tiered

IOlld.
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;) R,giOllllli:tltioll alldD,celltrali:atioll

It bas been said that Canada's system is a1ready regionalized as it is built around a

federal-provincial structure that aHows for broad regional differences in the delivery of

health care. Traditionally, the physical delivery of health services was a matter of local

concem with municipal hospitals aod other charitable or religious institutions providing

the locus for care. Url

Regionalization and decentralization of health care delivery decision-making is

premised on the idea that devolving some authority to locallevels WIll contain costs,

improve health outcomes, increase the flexibility and resPQnsiveness ofcare delivery and

better integrate and coordinate services. Provincial governments can see three objectives

for divesting themselves of sorne health care decision-making - they can find allies for

further health care restructuring by empowering communities in the process; they cao

integrate services; and, as spending is eut they cao contain some of the resentment. lm

Regjonalization cao be seen to represent the transfer of decision-making power or

authority to sorne intermediate leveL The tenn decentralization would be used to refer to

the transfer of this power or authority from a higher level to a more localleveL In some

contexts regional reforms are in faet centralizing power as decisions are shifted from

local hospitals upwards to a new intermediate level of authority such as a regional

board.I04

Devolution is a term that is used to encompass both regionalization and

decentralization and bas been defined as the transfer of decision-making to a local

authority with ooly broad principles to be left with the central govemment. It bas a1so

been descnôed as follows:

100Jobn L. Dorland and S. Mathwin Davis, "Regionalizationu Health-Care Re(onn" in John L Dorland
and S. Mathwin Davis Eds., How Many Roads.••? Regionalizalion cl Decentralization in Healtlr Care
(Kinpton:Queen's University School ofPublic Policy, (995) p. 4.
t03Jonathan Lomas, "DevolviDg aulhority (orhealth eue in Canada' s provinces: 4. Emqing issues and
~rospects" Cano Med. ÂSSoc. J. 1997;156:819.
04Raisa Debet. "International Experience with Decentralizalion and Regicmalization" in Dor1aDdSIIP'~
note 102 atp. 53.
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Devolution of health and social services involves the transfer of
greater control and decision-making for some or ail of the planning,
funding, management, revenue generation and delivery functions. The
degree of devolution lies alon§s a continuum between full central control
and fulliocallregional control.

Three additional considerations in devolution of authority to malee health care

decisions include scope, function and authority.l06 In choosing what function to delegate

(ie. planning, management, resource allocation, delivery, etc.) the delegating province

must also decide where the authority will lie - the provincial, regional or localleveL In

looking at the scope it must be detennined what is to be devolved: limited or ail health

care programs, social services, attendant health care considerations (ie. housing, poverty

etc.). Finally, what information and whose values will be used to formulate poliey and

allocate resources - those of provincial bureaucrats, stakeholder interests, administrators

or local representatives? The policy of devolving command and control of bealth care

has resulted in more than 100 new regional or local bodies in Canada with powers and

scopes ofauthority that vary.l07 Additionally, 9 of the 10 provinces (all except Ontario)

have instituted the devolution of some health care decision-making to some sort of local

authority.UII

Devolution ofpower is never easy. However, because of the involvement ofthe

provinicial government, health care providers and the local population devolved

authorities gain their legitimaey and credibility. Generallyat issue are what powers the

provincial govemment will delegate, the relinquishment of management rights of the

health care providers and the needs and wants of the local population. lOJ A granting by

the provincial govemment ofthe authority to plan and allocate tùnds pmvides legitimacy.

The input and cooperation of the local health care providers and institutions provides

I05Ricbard Fraser. "Accountability and Regionalization" in DorlaDd supra•• note 102 at p. 37.
106ld.
10710natban Lomas. "Devolvecl Authorities in Canada: The New Site ofHealdK:are System CoDfliet?" in
Dorland.supra.t Dote 102 atp. 26.
11IIIonathan Lomas. John Woods. Gerry Veeama. "DevolVÏDg authority for health eue in Canada's
provinces: 1. An introduction ta the issues" Calf. MM. bDC. J. 1997;156(3):372.
1C9/d.
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devolved authorities with the ability to manage and refonn local health care delivery.

Finally, credibility comes ftom the input ofthe local or regional population whose needs

and wants are to be Iistened ta and considered. lIO However, because there are three

distinct groups involved, there are bound to be competing interests and expectations with

corresponding tension.

What devolution bas done is to move up to the local decision makers some ofthe

informai power of providers while devolving down some of the fonnal power and

authority of the provincial ministries of health. With the control provided to devolved

authorities comes the responsibility to impose a 'management' uPQn the system. Ifdollars

are to flow through the local health care authority to pay for the services rendered by the

providers, then it is incumbent upon them to review the utilization and allocation of

resources. What, or whose, objectives however are to influence the board - those of the

source of the dollars: the provincial govemment, or the ltneeds and wants" of the

community? Local influence may result in differences between regions and may not

reflect government health objectives, while a deference to provincial objectives renders

the devolved authority nothing less than simply an enforcer ofgovernment policy within

the local community.lII

This last point is a particular criticism of the devolution ofauthority. Provincial

governments do not need to devolve authority in arder to reduce health care expenditures.

In other words, the regionalizing and decentralizing of some health care decisions will

not result in cast savings or containment. Il will, however, be a convenient way for a

budget and fiscally conscious govemment to either shift the blame or provide a buffer for

the effect on the population of its health care expenditure decisions. l12 In Many ways,

this is exactly what the federai govemment bas done by reducing transfers to the

provinces while insisting that standards as set out in the Canada Health Âct for bealth

nO/bid•• p. 374.
lltLomas,SIIpra., note 107 atp. 29.
lt2tomas. SIIpra., DOte 103 at p. 821.
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care delivery be maintained. In the survey condueted by Lomas et al. and reported in the

Canadian Medical ÂSsociation Journal. the authors found that more than half of the

devolved authority board members aeknowledged this faet. The authors concluded the

following after reviewing their survey:

However, initial assessment suggests that Most devolved authorities
favour system rationalization as a primary objective and can claim some
suceess in integrating institutions. They are tolerating the expenditure
reduction requirements imposed upon them but are exchanging the raie of
provincial govemment ally for aggressive lobbyist against underfunding
once sueh reductions exceed acceptable thresholds. Finally, they are
trying bard ta represent, although not necessarily empower, their
communities.1I3

In essence, a decentra1ization ofdecision-making power may hinder the efficient

operation of the health care system, in the sense that equity in the delivery ofhealth eare

services may vary across regions. Local needs may be influenced by a variety of factors,

not the least of which are the historical interest groups (providers and their associations,

institutions, corporate/phannaceutical interests, and various patient groups). Secondly,

there is no evidence that the concems offinancing, cost containment and the efficient use

of resources would benefit by decentralization or regionalization of decision-making.

Other alternatives will address these issues.

ii) Integrated Bealth Syste",slMlI"lIged CllrelMa"lIged Competitio"

[t is within these alternatives that the issues ofcost contaimnent, efficiency and an

effective allocation of resources are most likely ta be met. The basic theory is that

market forces will generate competition which will in tum produce the incentives ta

achieve the above goals. Before discussing the role these alternatives cao play in the

delivery ofhealth services, the terms should be defined.

ll3lbid., p. 822.
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a) Definitions

i) Integrated hea/th systems. This term has been stated to descnoe

"an organization or a network of organizations that provide or arrange ta provide a co­

ordinated continuum of services ta a defined community and is held clinically and

fiscally accountable for the outcomes and health status ofthose served.,,114 Synonyms for

integrated health systems include integrated delivery systems or organized delivery

systems. In such systems there is a full range of services such as primary, ambulatory,

acute and residential care functions together with the necessary health care professionals,

aU integrated to provide care to a roster of patients. Integrated systems can also be

limited as in horizontal integration (hospitals and other institutions sbaring rationalizing

services). An example of an integrated delivery system is the general practitioner fund­

holding (OP fund-holding) model as practiced in the United Kingdom. Under this OP

fund-holding model a group of physicians are provided with a set amount of money to

meet the health needs of patients on their roster. Sorne costs of the treatment are borne

by the physician group, others may be added. In this sense the rostering and capitation

payment are the responsibility of the OP. This forces those within the OP fund-holding

group to manage themselves and thereby keep costs contained. ns Recently the Hea/th

Services Restructuring Commission set up by the Ontario provincial govemment

advocated the setting up of an integrated health system for Ontario. This proposai and

the response by the medical profession will be addressed subsequently.

ii) Managed Care / Managed Competition. Some would state that

managed care and managed competition are subsets of an integrated health system.

However, these terms will be addressed and defined individually in arder to gain a

Il''Tecl Boadway, "An inttoduetion to intepatcd health systems" unpublished information document
pn:parecl by the Ontario Medical Association Reallh PoliçyDepartm_ 1997 p. 2.11ûs defiDition aIso
appears in Pegy Leattetal. "Integrateddelivery systems: Ras their lime come inCIDIda?" Our. Med.
Auoc. J. 1996;154:804.
IlsIbid.,. Boadway, p. 1.



49

familiarity with the ideas.ll' The concept of a managed care system is that a

comprehensive range of services (as opposed to a number of services) will be provided

for a predetermined amount ofmoney. These services will be provided, as requïred, to a

defined group of individuals with the delivery organized, monitored and controlled.

Another definition ofmanaged care and managed competition is as follows:

"Managed competition" is frequently confused with "managed care,"
but these tenns relate to entirely different concepts. Managed care refers
to the external monitoring and co-managing of an ongoing doctor-patient
relationship to ensure that the attending physician prescribes only
"appropriate" interventions. The tenn "appropriate" excludes procedures
with no proven Medical benefit, but may also eventually exclude
beneficial procedures with a low benefit-cost ratio.

Managed competition, on the other hand, refers to a highly structured
and highly regulated framework that forces vertically integrated, incarne­
seeldng managed care systems to compete for patients on the basis of
prepaid capitation premiums and quality; the latter is to be measured by
clinical out-cornes and the satisfaction of patients. In other words, the
central idea is to put competing managed care systems into transparent,
statistical "medico·tishbowls" that can be compared by both patients and
those who pay on behalfofpatients - for example, govemment agencies or
business firms procuring health insurance coverage for their employees.U1

As discussed in the previous section, health maintenance organizations (HMO) in

the United States are an example ofmanaged care.

b) Application ofthese concepts

In introducing the parameters for a discussion of integrated health systems the

health policy department ofthe Ontario Medical Association (OMA) stated that managed

care could be identified by a roster of patients receiving their care through a particular

managed care organization. These organizations would employ or contraet with various

health care professionals and institutions to meet the clients' needs. Treatment decisions

must often be pre-authorized by an administrator prior to delivery. There also are

practice guidelines and other directives relating ta the care to be admjnjstered by the

Il'Id.
Il'Reinhardt, supm.. note 94 at pp. 34-35.
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health care provider. Utilization reviews are conducted to ensure that providers are

following these guidelines and directives. In this sense, the system's incentive to be

efficient and contain costs is achieved by managing the provider. In theory, market

forces are considered to be what makes managed care and managed competition systems

work. By assuming the financial risk, it is presumed that the organization delivering the

care will be as efficient as possible in providing health care to its clients. Due to this risle,

these managed care systems have the incentive to monitor the usage and implement

management strategies to identify and correct any inappropriate utilization.u1

The proponents of these types of delivery systems cite the potential for cost

containment and the continuum ofcare for a defined population as important reasons to

consider an integratedlmanaged system.1I9 In addition, the role of the primary care

physician as a gate-keeper would be amplified in an integratedlmanaged system with its

consequent cost containment implications.

The govemment ofOntario bas embarked on a process to overhaul the bealth care

system in that province. As indicated earlier,12O Ontario is the only province which bas

not instituted sorne form ofdevolution ofhealth care delivery or authority to local bodies.

Instead, the govemment bas set up the Health Services Restructuring Commission with a

mandate which is stated as foUows:

The Commission bas the authority to restructure hospitals in Ontario.
In addition to directing hospital restructuring, the Commission makes
recommendations to the Minister ofHealth on rest1'Ucturing other clements
ofthe health services system.

The Commission's recommendatioDs include advice concemîng
funding needed bath to restructure hospitals and to enhance other health
care services to meet the goal ofdeveloping an integrated health services
system.t21

11'Marianne Lamb and Raisa B. Deber. "MaDaaed eare: Wbat is it, andcm it he applied to Canada?" in
Raisa B. Dcberand Gail G. Thompson, Eds.• Restnlctllring CtmtIda·s Hea/th ServicG ~tem:How do we
gel t1lerefrom "ere? (Toronto: University ofTolOnto Press. 1992), p. 160.
ll'Leatt. supra•• DOte 114 al p. 804.
UOSee supra., pale44 and accompea)'ÏDs DOtes.
l:uHealth services Restmcturing ColDllÙSlioD. .A Vision ofOlttaœ1o~ Hm/lit Ss'vices .\)stem (Toronto:
Health Services Ra1ructurina Commission. 1997).
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The vision ofthe Restructuring Commission is one which fosters diversity among

bath its elements and the deeision-making by the people affected. Il also is to be

constituted of sectors (long tenn care, home care, primary care, hospital etc.) that will

work together to provide the full spectrum of health services needed ta promote health

and provide health eare for the population ofOntario. 1Zl The Commission sees the current

system as hospital centred with all other elements of the health delivery system

dependent upon this institutional framework. They envision an integrated system with a

'rostered population' at the centre. In this integrated system the roles of the provincial

govemment would be as follows:

1)

2)

3)

4)
5)

Provide direction for system and set level of funding within which
the system must operate;
Develop and maintain an information system to link all components
together;
lnvent and promote ineentivesldisincentives, performance targets,
evaluation measures etc., in order that the system operates
efficiently;
Provision offunding on a capitation basis to the system;
Food directly those institutions who proved teaching, research etc.
and highly specialized and/or low-volume specialty and sub­
specialty services.123

ln tum, the responsibility and accoootability for the operational decision-making,

program and service delivery, and the perfonnance outcomes will rest with the regionally

oriented integrated health systems (lHS) and integrated academie health systems (IAHS).

Their roles will be:

1)

2)

3)

Set up the ms by forming alliances between a number of health
service pmviders sueh as hospitals, community agencies, long-term
facilities and health eare providers (referred to as 'primary care'
organizations);
Meet the health service needs and be held accountable for the health
ofthe population served (mstered population);
The ms should be built upon the following features;

a) be geographic based, or in large municipalities; faith­
based, ethnie or some otherbase (size:100,000 to
SOO,OOO) (rostercd population);
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b) manage a fixed predetermined pool of fimds to service
the needs ofthe rostered population (capitation funding);
c) provide or purchase defined services ofbehalfof
rostered population;
d) provide defined services in exchange for paymenl

Servîces would be a tùll range ofprimary and secondary
services, long-tenu, community, faci1ity-based and
palliative care.

4) The IAHS will be responsible for specialized care for the regional
populations as weil as education offuture health care
professionals.124

The Commission bas also set out three models which they propose as suggestions

only. They recognize that there are a variety of centralized and decentralized structures

possible and that their development should be encouraged in arder to meet the needs of

the rostered population. They propose a partnership model in which a group ofproviders

come together ta form an ms by way ofa partnership agreement. They will develop a

decision-making structure for allocating a funding enveloPe, based on capitation funding,

ta the members of the group. In ather words, they themselves will determine bow much

each provider receives by way of payment for their services. This partnership will also

provide central management by way ofsystem/network integration for specific functions

such as shared information systems, payment mecbanisms and support functions. l2S

At the ather end of the spectrum they suggest a merged corporation model in

which the ownersbip ofall parts ofthe IHS are controlled by one non-profit organization.

In this model the group of providers merge to form a corporate ms with a single board

which would oversee ail the constituent parts of the ms. This board would be the

decision-making structure for allocating the capitation payments for services and

providing central management for ail fonctions of the IHS. Between these two models

would be a hybrid in which the providers come together by way ofa federation, with the

decision-making structure being a combination ofthe two.126

lUlbid..pp. 5-6.
DSlbid..p. 7.
126lbitf.. p. 8.
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Proponents of integratedlmanaged care structures believe that it is the consumers

of health care who will malee the system work. As the system is capitation based, if a

consumer is dissatisfied with the services received from one IHS or other type of

managed care institution, they will leave and take their capitation-based revenue with

them. To counter the arguement that a capitation based system will allow for under

provision ofservices, proponents argue that if the provider attempts to save costs at the

expense of outcomes or quality, then the client/consumer (patient) will withdraw from

that particular IHS and enroll in another, thereby threatening the revenue of the IHS.

Furthermore, because the ms or other managed care structure would be monitored for

utilization and outcomes, clients would be provided with an opportunity to compare their

provider with others and leave if anot.'ter appears ta be better. Lastly, because

stakeholders would have a sayon the management board, there would be consumer input

into the management and utilization of the structure. If services were being reduced or

inappropriately provided ta save costs, then this would presumably be brought to the

attention ofthe other stakeholders.l27

As indicated eartier, l2S another example of an integrated health system is the one

introducted in the United Kingdom. The system in the United Kingdom was radically

altered in 1991 to bring in an element of an 'internai market'. This new system was

designed to supposedly mimic the operations of a competitive market within the

framework of a publicly funded service. Included in this was a subsystem which bas

become known as the general practice fund-hold (OP fund-holding). In this system

general practices above a certain size could opt to hold their own budgets for buying

health eue for their patients directly ftom other providers, thereby essentially becoming

similar to managed care structure themselves.129

t17tatt, supra., note 114 at p. 806.
12lSee suprL, page 47.
l19R.udolflOem. "BigBang Realth Cue llefOlDl- Does it Worlt?: 1beCase ofBritaill'a 1991 Natioaal
Health Service Rerorms" TIIe Milbank Qruu1erly 1995;73:301.
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A briefreview ofthe U.K. system demonstrates the sweeping changes which took

place. Before 1991 the district health authorities (DRAs) were responsible for the

provision ofhealth care services for those within their region. In other words, from funds

provided by the central govemment they directly ran and managed all hospitals and

community services. They were also accountable to the central govemment for the

provision ofthese services. The reforms changed the role ofthe DRAs. They were DOW

to receive fùnds on a per capita formula basis whicb, in tum, was based on population

and ather demographic characteristics. These funds were to be used to purchase health

care for their region with the freedom to purchase the services from whomever they

pleased, including the private sector. The money followed the patients instead ofbeing

attached to the facilities. The hospitals and community services, the traditional providers

ofhealth care, were now cODsidered independent National Health Service Trusts - each

with their own goveming body and accountable to the Secretary of State for Health.

These institutions also had to eam their own way by attracting customers. Providers were

now in competition with each other, although still technically considered public bodies.00

There are several related themes to the integratedlmanaged care reform paradigme

These themes cm be used ta understand the attraction for tbis type ofdelivery system.Ot

1) Separation of purchaser and prollider ro/es. In this system the

integration of responsibility for the financing and delivery of services is separated.

Where formerly a body would both fund and provide the provision ofhealth services,

they would now do one or the other. In the U.K. the DRA now purcbases health services

for those within their community, with the provision ofhospital and community health

l!ord..
l3JChrïs Ham aDd Mats BrommeIs. "Bealth Cue Reform in Tbe Netbcrlands, Swedenaldie UDitecl
ICiIlgdomtt HealthÂffain 1994;13:110.



55

services being assumed by the NHS trusts. This is designed to create an incentive for

fund holders to deliver care directly to patients whenever possible.oz

2) Competition among purchasers. In the U.K. the DHAs do not compete

with each other as they are only able to purchase services for those within their

geographic location. A citizen can only change their health authority by cbanging

residence. There is, however, competition between the DRA and the OP fund-holders as

OPs are able to purchase certain services for those in their practice and these funds are

deducted from the relevant health authority's allotment of funds. In addition, there is

competition between the various OP fund holders within a given are&.133

3) Competition amongproviders. The key aspect ofthis element ofhealth

care refonn is the introduction of competition amongst providers. The introduction of

market economics into health care was in response to the perceived shortcomings of

centralized planning and management ofhealth care. l34

4) Emergence of regulated or managed markels. Although one of the

reasons for the refonns was to remedy the shortcomings of the former metbod of

planning and management ofhealth care, the U.K. health care system bas not abandoned

the use of centralized authority to regulate health care. However, they have sought to

combine sorne market incentives with a ftamework of rules to guide competition while

maintaining the capacity to intervene when necessary. An example of the govemment

maintaining its raie was seen when a number of London's teaching hospitals were in

financial trouble due to competition and the reduction in purchasing power ofthe health

authorities. As a result, the British govemment set up an independent board ofinquiry to

oversee the process ofchange.l3S

5) Use ofbudgetary incentives. This, like the aspect ofcompetition, is a

key to the U.K. refonns. Budgetary incentives are used to stimulate improved

1».14.
l33lbid., p. IlL
lJ4[d.

l3SIbid., p. 112.
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performance of hospital care, primary eare and community-based care. In the U.I<.. the

reforms to the NHS fundiDg allowed for three main mechanisms to fond hospitals: block

contracts, cost and volume contracts, and oost per case contracts. Most hospitals received

block contracts wmch were similar to those received prior to the reforms. However,

subsequent ta the reforms of 1991, patients were required ta utilize those hospitals under

contract with the DHA where they Iived. OP fund-holders did not have a similar

restriction. They generally relied on cost and volume and cost per case contraets, and

therefore had the tlexibility ta make their purchasing decisions sensitive ta the needs and

wants oftheir patients.136

6) Role ofpublic health. As indicated at the beginning of this paper,

health has been defined as the absence ofdisease. In addition, the traditional orientation

ofhealth care bas been to treat the il1ness and not necessarily the cause. Public health bas

a focus oflooking at the methods for improving healtb and at the morbidity and mortality

of the population. In the U.K. public health is an important component of the DHA.

Each authority appoints a director of public health who assesses the health needs and

evaluates the cost effectiveness of different services. Therefore there is an influence by

the public health officials in the purehaseing ofhealth care by the health authority, and in

particular, the impact of purchasing for health improvement and not just health

services.137

7) Patient Choice. Patients have always been able ta choase their OP

sinee the inception ofthe NHS in 1948. In turn, the OP was able to refer the patient to a

specialist of their choicc. The reforms have not altered the ability of a patient ta cboose

their OP, but it bas limited the patient's ability to ehaose a hospital as they must use the

one under contraet to their DRA. If a patient is under contract with a GP fund-bolder,

then the fund-holder is able ta eboose any hospital. The consideration ofpatient choice

raises a concem regarding the UK. model. The issue is whose preference should shape

U.lbidr..pp.113-114.
137lbid., p.. 115.
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priority. In the U.K., with the OP as the gatekeeper and purchaser and the DRA as an

additional purehaser, there is an implicit understanding that the patient's demands and

preferences will not have priority.138

8) Rationing. This is both an element of the integrated/managed care

model and a criticism ofil Rationing is a feature ofall health care systems as it involves

priorities, the provision of treatment, and the development of services. National health

care systems have differing definitions of the term and their style of rationing. Implicit

rationing involves the limiting of physieal capacity and the use of triage (based on a

combination of those waiting for treatment and the medical judgment of the health care

personnel) to detennine the allocation of resourees. Often in this type of rationing the

resources are said to be searce; however, this is artificial as the scarcity is brought on by

considerations other than the true availability of the resouree.139 The other type of

rationing often seen is one of explicit rationing which is set by price and the ability to

pay.

While integratedlmanaged care has its proponents, it also has its oppanents. In a

document prepared to identify the issues surrounding integrated health systems by the

Health Policy Department of the Ontario Medical Association, four areas were

recognized as eonsistently arising when these types ofsystems are diseussed. These four

areas are:

i) governance - As identified earlier when the Ontario govemment's IHS

proposai was diseussed, there are at least three mode!s to be considered in setting up an

integratedlmanaged care system; the partnersbip, corporate and hybrid models. (4) In the

United States MOst managed care type systems are set up on corporate lines. The U.K.

system also has features of corporate structure. This fits the market orientation of this

alternative. l41

13llb;d~ p.116.
1J9Reinbardt, supra., note 94 at p. 31.
14Clsee supra., pases 49·52.
14lBoadway, supra., DOte 114 at p. 2.
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ii) funding· As part of the three considerations for any health care

delivery system (financing, delivery and allocation of resources), funding, or the

financing of the system, is a key concem for any jurisdiction considering implementing

an integrated system. As the OMA document states:

Issues around funding are critical at the locallevel, and communities
loolcing to develop an lBS are going to have to determine the degree to
which they will financially support the developing lBS infrastructure. In
addition, they will need to decide whether they are willing to see all of
their funding moved into the IHS funding envelope.l42

iii) information techn%gy - The success ofan integrated health system is

the ability of the constituent parts ta utilize information about the patient sa that the

optimum care can be efficiently provided. As with any technology, expectations often do

not equal reality to the extent that the rapid change in what has developed, is developing,

and will develop affects the impact of technology. The OMA document acknowledges

the importance of information technology not only for an IHS, but also for patient care in

general. loG

iv) access to services - The gatekeeper raie of the family/general

practitioner is a key aspect ofan integrated system. As in the U.K., it is aclmowledged

that the system will work efticiently if the patient receives the appropriate care and that

one health care professional is responsible for the continuum ofcare for the PatîenllM

The OMA has produced a response ta the Bea/th Services Restructuring

Commission's "Vision ofOntario's Health Services System".I45 In general, tbis critique

covers virtually ail aspects of the document, despite the faet that in the preamblc to the

response the OMA acknowledges its commitment to work with the govemment to

examine issues surrounding the implementation of integrated health systems and the

142ld.
l.ald.
1441d.
lU OMA Executive Committee. "OMACOIIIIIIeIlts on. the HSR.C vision ofODtlrio'l beallil servic:eI aystem"
Ontario Medical Review 1997;64(3):18-20. See aIso Barb LeBIaDc, "1DtqrateclRealIh SystemI: key
quesCions for physiciaus" Onltuio Medical Review 1997;64(4)18·23.
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implications for the delivery of medical services for the people of Ontario. The OMA

finds fault with the conceptualization put forth regarding the current 'system' in place in

the province. It alleges that the current system's components are coordinated and already

working together for the betterment of the patient, not isolated and operating in 'orbits'

with a hospital as the centret as envisioned by the Commission.

SecondlYt the issue of patient rostering is criticized as being unclear. What is

necessary, the OMA Executive Committe contendst is for the term to be clearly defined.

What is the population to be served; what services are to be covered with what

limitations; ifthere are limitations, how are these to be funded? In addition the document

points out - what of patient accountability and the responsibility for the utilization of

services? These must aIso be defined and addressed.

With respect to the issue of infonnation technology and the information system

cited in the document, the OMA document points out that the Commission had stated that

the government will be responsible for the development and maintenance of the system.

The OMA criticism is that the govemment is not an appropriate body ta be entrusted with

this responsibility as it is the Most distant from patient care and therefore least able to

identify systems and processes whicb would enhance patient care. They are also

concerned that a system driven by the funder ofthe system would be inordinately focused

on system management and audit functions. Funding is of critical importance to the

OMA as they feel that 'envelope' and capitation funding will not provide for adequate

care for the patients served by an ms.l46

The OMA does sec a role for the govemment in detining management data and as

an overall manager ofthe system. In tbis role it would establish health data which could

be shared, clinical nomenclaturet and communication and security standards. ft could

fund the establishment of the information network and allow a competitive market

environment to develop to meet the various needs ofthe mss and providers.l47

1460MA Executive. Ibid•• p. 18.
14T/bid.. p. 19.
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A further critical argument against managed cale appeared in the New England

Journal ofMedicine in July of 1995. In this article entitled. "Managed Care and the

Morality of the Marketplace", the author begins by noting that there is a growing trend in

America for large, well-financed corporations dominating the delivery of health care

through managed care structures. He sees this as a threat to both society and the Medical

profession. He writes:

...Market-driven care is likely to alienate physicians, undermine
patients' trust of physicians' motives, cripple academic medical centers,
handicap the research establishment, and expand the population ofpatients
without health care coverage.

...Market-driven health care creates conflicts that threaten our
professionalism. On the one band, doctors are expected to provide a wide
range of services, recommend the best treatments, and improve patients'
quality of life. On the other, to keep expenses to a minimum they must
limit the use of services, increase efficiency, shorten the time spent with
each patient, and use specialists sparingly, Although Many see this as an
abstract dilemma, 1 believe that increasingly the struggle will be more
conaete and stark: physicians will be foreed to choose between the best
interests of their patients and their own economic survival.'48 (author's
footnote omitted)

His arguments are based uPOn a number ofcriticisms ofmanaged carc. He begins

by citing the way health care professionals are compensated under the managed care

system. He sees an economic self-interest conflict for the professional who must choose

between the patient's treatment and the guidelines imposed by the managed care

organization. Secondly, he sees the tracking of treatment and utilization reviews as

restricting care for certain patients in certain situations. As insurers or managers find that

certain procedures or certain patients are not cost effective, then services will be

curtailed.. He also cites how the competitive market place will require those more

expensive plans to trim benefits in order to compete. Thirdly, he cites the difficulty

Medicine bas in general with marginaI decisions. Ifthe goal ofmanaged care is to malee

medicine more efficacious and cast-effective, how cm a managed care organization deal

with the situation where the treatment's benefits are specifie 10 the patient or their family?

l·1erome P. Kusirer, "MaDqed Caœ and the Moraliatyofthe Mlrkelplaœ" N E",lJ Med 1995;333:50..
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In other words, he questions how to place a value on a human life and decide how much

you are wiUing ta pay for it. l49 He concludes by calling on the politicians to reject

market values as a ttamework for hea1th care. Instead they should try again for a national

health policy that will provide hea1th care to aU. In the end, he rhetorically asks what was

the oath or promise the Medical profession made; one to restrict care or to provide it?l3O

;;i) Si"f,le Paver versus Two-tœr SrsœllU

ln this last section 1 will examine an alternative which many propose as an

alternative to the existing system in Canada. This alternative is descn"bed as the ability of

those who wish to purchase health care outside of the medicare system to be able to

purchase il This is called by Many a "two-tier" health care system as those who can pay

will receive a different level of health services than those who utilize the medicare

system. In other words, there would continue to be the existing publicly funded and

administered health care systems whilst a parallel system would operate for those who

could afford to purchase health care services on the open market.

1 will examine this proposai in the context of reforms proposed for the current

system. While there are those who caU for the 'free market' to come to health care, there

are aIso the proponents of the current system who acknowledge that the fiscal reality

demands a change, but not 50 dramatic.. These proponents ofthe current system have put

forth proposaIs that would change the orientation and focus of how health care is

delivered, but not the underlying principles or goals.

a) Modifted singlepayor system

The National Forum on Realth was commissioned in October of 1994 by the

federal govemment oflean Chrétien with a mandate to advise the federai govemment on

l"'lbid., pp. 50-51.
150lbid•• p. 52.
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innovative ways to improve the health system and the health ofCanadians. It also was a

method by which Canadians could become involved in the process of reviewing and

(possibly) reforming the health care system. Over two years the Forum heard nom

public discussion groups, held conferences, met with experts, commissioned papers, and

sought the input of Canadians through letters, briefs and submissioDS. In the end, the

Forum issued a final report which summarized their findings and provided

recommendations. A companion report which contained the working group synthesis

reports and papers was also released. It was also noted in the Forum report that there is a

plan to release a series ofbackground papers which were used in the consulation process.

In their final report the Forum~ authors state:

Over the past two years, we have become keenly aware ofCanadians'
deep concerns about their health and their health care system and about
what they feel is hurting the system. At the same time, people hold a
common view of the system they want. They want a flexible health care
system that maintains the five principles of the Canada Health Âct, is
integrated, is supportive of community action, and is driven by
information. They will accept change to the system as long as it is
accompanied by a plan and they understand what this change is ta
accomplish. And change is long overdue. The financial environment is
making change necessary, but if the sytem is going to work it needs to
change constantly.151

The Forum round the system to be fundamentally sound. A health care delivery

system, financed through general taxation, which supplies care for 'medicaUy necessary'

treatments without charges to the patient provides the best possible coverage. First, it

ensures that ability to pay will not determine what treatment is receîved. Second, twelve

coordinated single-payer health insurance plans, in contrast to Many private insurers,

reduces administrative costs, promotes economies of scale, and provides more effective

bargaining power in dealing with health care providers and the bealth eue industry. In

addition, the concept of profit in health care is contrary ta the view of hea1th care as a

ISINational Forum 011 Health, Omada Hellltit Actioll: Building 011 Ille Legacy - FinIllRqortoltlte
NadolUll Forum 011 Healt1l YoLl (Ottawa: MiaisterofPubHc Worka md. GovemmeDt Services. 1996). p.
7..
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public goad and leads to inequities in aecess and quality. Faimess and value for money is

best achieved by way of a public not-for-profit funding and administration of health

care.1!2

The system's funding, according to the conclusions of the Forum, is adequate

when one looks at bath the public and private components ofhealth care financing.L9 At

approximately 572 billion annually, or just under 10% of the GDP, Canada's system is

one of the Most expensive in the world. Some would question the sbare ofpublic versus

private percentages, or the relative sbares that are spent on physicians, hospitals and

drugs, but overall, the Forum concludes that enough is spent both publicly and privately

ta provide adequate aceess to needed health care. It also states that doing more with

fewer resources is not going ta improve the health eare system. Ofthe 572 billion spent,

roughly $52 billion cornes from govemments and the remaining 520 billion from

individual Canadians for services such as drugs, other health professionals, and upgraded

hospital accomodations. When public funding is reduced the system typically responds,

not by doing things differently, but by transferring the costs to others or simply doing

less. In any event, the authors indicate, in one way or another since it is all public money

(ie.; either raised through taxes or provided directly by individuals) it is irrelevant what

the public/private split is in tenns of funding. If the focus is on total oosts and value for

money, then the Forum suggests that the evidence indieates that an increase in the scope

ofpublic expenditure may be a key ta reducing the total costs. l.St Principally, the Forum

recommended that the government expand the medicare system to include a national

pharmacare plan. This is their recommendation:

Because pharmaeeuticals are medically necessary and public financing
is the only reasonable way to promote universal aceess and to control
costs, we believe Canada should take the necess~ steps to include drugs
as part ofits publicly tùnded health care system.155

152Ibid.. pp. 11-12.
lJ3ld.
IJ4Ibid., pp12.13.
155IbitL, p. 22.
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It was pointed out tbat total costs May decrease, tbrough economies of scale etc.,

even if the govemment's share of health care expenditure increases because, in fact,

Canadians are a1ready spending this money privately through their own payments for

drugs or private insurance plans.~

A second key funding recommendation made by the Forum relates ta the way

physicians are paid for services rendered. In the report it is stated that funding should be

ta the patient and not for the services, in other words, a fonn ofcapitation funding. This

is expanded upon by indicating that the remuneration method would not be based on the

volume ofservices provided by physicians, but would promote a continuum ofpreventive

and treabnent services that utilize multidisciplinary teams ofheaIth care providers.l57

In looking at improving the delivery of health care, the authors indicate that the

evidence provided ta them suggests that the system can be used more effectively and

efficiently. A number ofexamples are cited as ta where the system could be improved.

Included were variations in surgical rates across the country that were unexplained;

practice patterns which were slow to respond to evidence regarding the effectiveness of

particular interventions; hospital stays which were longer than they needed ta be in some

aeute care situations; drugs which were inappropriately used, - and, as the authors

indicated, Many more examples could be noted.l!I

In looldng at improving the system, the Forum indicated it would start with the

way the system is organized and delivered. If the Forum were allowed to construct an

entirely new system, it would build a system that focused less on doctors and hospitals

and more on community-based services which utilized multidisciplinary teams with an

emphasis on the prevention of disease and illness rather than the treatment. This new

system would aIso develop better links between intervention and hea1th outcomes sa that

IS6ld.
1571d..
ISilbitL, p. 12.
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the effectiveness could he better monitored. However, acknowledging that it is not

possible at this point to construct a health care system ftom scratch, the authors indicated

that there must instead he a focus on change that is graduai so that all Canadîans could

maintain their confidence in the system.lj9

The Forum indicates that the key for Canadians, with respect to the maintenance

of the health care system as it is known, is equitable access and high quality of care. In

order to maintain this the Forum recommends that funding must be stable; the federaI

govemment must refrain trom imposing any further cuts to the transfer of funds to the

provinces for the delivery of health services. Second, the system itself must adapt to

changes in technology and therapeutic advances over the past 30 years. The focus of

health care must shift from the traditional avenues of care, doctors and hospitals, to the

utilization of community-based care and a broader anay of health care providers. The

raie of the various health care professionals must be adapted in order for the system to

operate for, as the Farum states:

Restructuring means fundamentally reorganizing the system and
changing the distnDution of work. Il does not Mean simply doing more
with less. It means integrating the funding and delivery of health care
services through primary care reform and other organizational refonns. It
also means reviewing the activities ofail health care providen and taking
down baniers that prevent the best use of the system's human resources.
The status quo is a dead end we can li afford. Neither can we succumb to
the temptation ofoff loading public costs onto private budgets, either by
arbitrarily deinsuring services or by implementing user fees in any fonn
for medically necessary services. These "quick tix" solutions only
undennine public support for the system and intlate total expenditures,
while leaving the more fundamental issue of system structure
unresolved. ltlO

In keeping with this line of thinking, the FOnlm looked at the other determinants

of health. Recall the earlier definition of health as issued by the World Health

Organization whereby hea1th was defined as, Dot just the absence ofdisease or injuryt but

a person's complete physical, mental and social weU-being. The Forum bU11ds upon this

!S9Id.
160lbid•• p. 14.
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by looking at the social and economic determinants of health and concludes that the

govemments should be looking at: child poverty and welfare; the impact of

unemployment and underemployment and health; changes in the labour market and the

principal effect this has on women; and aboriginal health issues, which must include a

review ofunemployment rates, lack ofeducation rond welfare dependency.161

The last major reœmmendation trom the Forum concerns the use ofinformation

in medical decision-making. They recommend that an evidence-based health system

should be developed in which decisions are made by health care providers,

administrators, policy-makers, patients and the public on the basis of appropriate,

balanced and high-quality evidence.'62

The National Forum on Health is not the only public body issuing reports

regarding the direction health care should take in Canada. The Canadian Medical

Association (CMA) has also produced material which addresses the issues of core and

comprehensive health care services. In this publication, together with a series ofarticles

in the Canadian Medical Association Journal, they have attempted to provide a reference

framework to assist in the debate regarding the provision ofhealth services in Canada.l61

This work by the CMA does not promote any particular alternative other than indicating

that the framework for decision-making which they are proposing should be used

whenever health care issues are being debated. Their rocus looks at the three levels of

the health care equation. The macro level - government decision makers or where

decisions are made that affect the entire system; the mesa level - the institutionallevel

1611bid.t p. 15-16.
1621bido. p. 28.
16JCanadiau Medical Association. Core tmd Comprehensive Hea/th Care Semces - Â Framewor/cfor
Decision-Making (Ottawa: CaDadian Medical Association, 1994) and aIso: Ruth Wilson. MarJo s. Rowan
and leunifer Henderson. "Core aacl ComprebeDsive Healtheue Services: 1.1Jdroduc1i0ll to rbe CJUllldi.n
Medical Association's Decision-Makiq Fnmework" am. Med. Assoc. J. 1995;152:1063-1066; David1.
Walters and DoaaJd A. Morpmn, "Core and CompreheDIiw Realth Care ServcieI: 2.. Quality-of-eare
Issues" CaILMed..ÂSSoc..l 1995;152:1199-1204;Oou'"M. SawyerlDdlobnL Wi1IiamI, "CorelDd
CompœbeDsive Realdl Care Scrvcies: 3. Etbical Jauea" Our. M«L ÂUoc. J. 1995;152:14109-1411; lIIcI,
Michael Wyma, lobnFeeley t Gleœ Brimacombc lDclKevin Doucette "Core lIId CompreheDIiveRealth
CIle Services: 4. ECOIIOIDic Issues" CalI. Med.ÂUoc. J. 1995;152:UiOl-1604.
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which would include not only hospitals and other traditional institutions, but also the

professional level and community; and the micro level - which would involve the

individual decisions about health care delivery made by the patient, physician and other

health care professionals. It is evident that all three levels are dynamic and relate to each

other in multifaceted ways. lM

This CMA approach goes on to state that there are three other considerations that

should be taken into account at each leveL They believe that the quality of treatment,

ethical issues, and economic factors relating to the provision of Medical service should

also have consideration when alternative financing and delivery ofhealth care are under

discussion. They expand on this by stating that the following questions should be

included in the debate: is there evidence ofeffectiveness and efficiency of the proposed

treatment (quality); what is the risklbenefit ratio and what effect will this have on the

allocation of resources to others (ethics); and, what are the issues of funding and

affordability (economics)? 165

The real focus of this approach is ta look at what medical services should be

deinsured. Hy defining what services are core and comprehensive with respect to

medically necessary care, the implication is that the balance of Medical treatment would

not fall under the criteria of the Canada Health Âct and, therefore, could be billed

directly to the patient by way of some other reimbursement mechanism. (ie. private

insurance) By utilizing an analysis at the three levels and taking into consideration the

qualityt ethics and economics of a proposed treatment, the CMA believes that decisions

can he made which will enhance the delivery ofmedical services. Those treatments that

do not satisly the anaIysis should be deinsured, in which case other considerations may

come into play. As the CMA document concludes:

In making choices on publicly fimded health care services, it wu Celt
that decision-makers must consider a wide range offactors including the

Ui4WiIson, Ibid., p. 1064-65.
16SCanadilD Medical Association, sup"'., note 163 al pp. 67-69.
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quality of care provided to patients, ethical criteria by which fair and
reasonable decisions can be made for ail members of society and
economic factors such as affordability and implications for physician
remuneration. The flexible nature ofthis framework recognizes that there
May be times when one criterion outweighs others.

Sorne key issues generated in this document include:

• In making decisions about insuring or deinsuring a health care
service, should the cntire service be (de)ïnsured or should
(de)insuring be based on a guidelines approach ("partial
deinsurance" method)?
• What should the role ofthe public be in making decisions about
core health care services?
• If a health care service is deinsured, should it be made available
through private insurance?

The key to resolving the issue of defining core and comprehensive
health care services will be in the approach ta the problem. 8y providing
decision-makers with knowledge and tools to assist in this process, we
hope that the tirst and foremost concern will continue to be theJluality of
patient care that we have come to value 50 highlyas Canadians.'

Deinsuring a particular treatInent, as mentioned earlierl67 is a method by which

health care costs can be contained. In addition, the Canada Rea/th Act does not detine

'medically necessary' or 'medically required' • the two key definitions necessary to triuer

the application of the CHA. Many have called for a statutory definition of what is

medically necessary and medically required in order for there to be clarity and

predictability with respect to the provision of health care services. In addition, this

definition should be arrived at through cooperation and negotiation involving allievels of

government so that there would be unifonnity aeross the country.,. Others have

commented that this exercise would be wasteful and that it would he extraordinarily

difficult to establish which services should he covered. One suggestion to remedy this

problematic issue is to approach the question of what to deinsure by determining what

Medical or health outcome is ta be achieved by the procedure. In this way, those

procedures with outcomes that do not fit what is desired (which itselfopens another area

l6'lbid., pp.72-73.
167see suprLt pp.. li and 34.
l6'seeThe recommendatioDS conlaÏDed in the Canadian BarAssociatioa's TukForce Report.supra.. DOte S
alpp.. 41-42.
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of problematic definitions) would be either deinsured or have a reduced priority for

provision.ls

b) Two-tier System

Is a two-tier system an alternative that should be considered? Firstly, what is a

two-tier system? Generally a two-tier system occurs where there are two levels of care

available to the health care consumer. One level is funded publicly and administered by

the govemment - the system in Canada today - with a parallellevel that is funded

privately by individuals either with their own funds or through a private insurer. Other

features would include an overlap between what was available in the private system and

public. In other words, the consumer would have a choice as to which system they would

seek Medical services through.

The philosophy behind the paral1el private system is one of utilitarianism. In

discussing the option of a parallel private system the chair of the Canadian Medical

Association's Board ofDirectors quoted historian Michael Bliss: "What do you do ifyou

promised to supply people's needs for something and then find you can't atTord to do it

any more? You have two choices: you can fund only a certain percent of everyone's

needs or you can fund the needs ofthose who have nowhere cise to tom and ask the welle

to-do to fend for themselves. In the first scenario, no one's needs get tùlly satisfied. In

the second scenario, everyone's do." liO

This second tier, or private system, is essentially what now oœurs in the United

States and the United Kingdom. Oppanents of a second tier cite the increase in

l"Michael M. Racblis, "Defining Buic Services and De-iDsuriDg1he Rest: The Wrooa Diaposis and. the
WroDg Prescription" Can. Ma ÂSSac. J.. 1995;152:1403. It shoulcl be pointccl out tbat tbis is Ùl flet wbat
the S1ate ofOregon bas undertaken in reformiDa the delivery ofmcdicare and meclicaid in that state.
Oregon used a formula basccl 011 cOlt-Utility whichaIso iDcorporateel public attitudes 8Dd wlues. Usina Ibis
explicit process the Oregon Realth ServicesCommission ranIœcl 714 coadition-1IeaIIIIeIIt pain. Payment
for treatment was then based. on this raaJàDI. Oregon'. _forma bavebeen the subject ofmuch aDalysis and
are beyond the scope ofthis papet.
noAs cited in Charlotte Gray, "Visions ofour Health Care Futwe: la a ParaUel Private System the
ADswerl" CQIL Ma Assoc.. J. 1996;154:1085..
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administration costs in the United States and the use of reviews to chart the course of

patient treatment and the direction given ta health eue professionals by the managed care

organizations as negative consequences ofprivate delivery ofmedicine.ln In the U.K. it

is notOO that the private sector allows for some patients to jump the queue for faster

service. In the U.K.'s private health sector a patient can be seen by their NHS family

doctor, be referrOO to a private specialist and then to a public hospital where the same

specialist then performs the required procedure.l'Tl

Others cite that the public system's support would erode as middle and upper

income eamers resent funding a public system which they do not utilize.l13

Proponents ofa second tier bave their own Iist ofadvantages, which include:

• increased incentive for the public sector to be more cost effective as a
result ofcompetition;

• recapture ofmoney now spent by Canadians in pursuit ofhealth care
outside Canada, most principally in the U.S. on private diagnostic
and specialist services;

• a private sector would reduce the waiting list for public sector patients
• new money would be injected into both the health care industry and the

Canadian economy in general as the private seetor upgrades buildings and
technology.l74

Those in favour of trying a private component ta health care also cite the fact that

the current system bas the implicit supply side rationing which was discussed earlier.l1S

iv) Conclusion

At the beginning of this section the story of the 'health care pis' was related. In

many ways the dilemma facing Canadians is reflected in this story. The health care

system bas defined bow Canadîans see themselves - a quality service that is equally

distnDuted. It also bas literally saved lives with no oost consequences to the recipient of

l7IMicbael Gordon, SheUey Sternberg and TyTumer, "Should specialises support CaDlda's SiDs1e-Payer
S~tem?WA~RCPSCl~a9~~.

lnoray, supra., DOte 170 al p. 10SS.
t'nId.
174[4., sec also: Keuneth Sky, "R.e:Should Specialises Support CaDlda'a Siqle-PayerSystem?" .NuIaIs
RCPSC 1996;30:12-13, and R.W. GuntoD. "It'aTIlDe CO Re-introduce aPriwœ CompoDeIlt to theFUDdiDa
otHealth Cue" AIrntl/sRCPSC 1996;30~-1l.

IUSee supra.. page 43.
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the health care service. Canadians also take for granted their health CIre system and May

sec it 'butchered' - not all at once but, like the pig, one part at a tinte. Others would say

that they are not 'butchering' the pig, but making it a better pig - either way it will not be

the same.

What if the alternatives discussed here are implemented? If there are macro

decisions that negatively effect someone at the micro level, is there any recourse?

Fundamentally, are these decisions subject to challenge? What of legal and ethical

considerations of these decisions? Given the developing litigious nature ofour society,

the courts will become învolved. The question then becomes: should the courts become

involved in health care delivery issues?

These are the questions that flow ftom the discussion ofpressures and responses

on the system.
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PART 4 - LEGAL CONSIDERATIONS

..... the law, although only one factor among many affecting the
structure and delivery of health care, is a very relevant and significant
factor, meriting its own analysis. Any health care system is an outgrowth
of the political culture, the social and moral values and the economic
imperatives of the society it serves. One cannot malee neat distinctions
among the (egal, ethical, clinical, political and economic factors which all
play a role in shaping a country's health care system. l76

The above excerpt is nom the Canadian Bar Association's Task Force on health

care reform. In 1994 they published their report which examined the health care system

in Canada in order ta answer a number ofquestions relating ta legal and ethical interests

and the enforcement ofthese interests. The legal aspects ofhealth eare delivery are often

overlooked in examining health eare delivery refonn. When any one of the three basic

aspects ofhealth care reform • financing, delivery and allocation· are altered, groups or

individuals will be affected. These poliey deeisions are generally made at the

government level whieh then force subsidiary decision·makers, such as hospital

administrators or physicians, to implement these policy choices which often result in an

effect on the health care consumer. These decisions themselves, the process by which

they are made, and the results of the decision are all potentially open to some kind of

legal challenge. What it often comes down to is a question of society's interest in the

efficiency of the health care system balanced against the interest ofthe individual and the

level ofcare they receive. This is also a traditional role the courts have played when they

must intervene to arbitrate between the ÏDterests ofsociety and those ofthe individual.

In looking at legal considerations, tirst 1 propose to retum to a brief review of

questions ofallocation and rationing as these are often the areas where legal and ethical

issues arise. Then 1 will look at the three areas of the law in which the courts have

become învolved.

176Canadian BarAssociation, SIIpra., noce SIlp. 2.



73

1) Allocation and Resoll,ce ISSIIBS

Issues of allocation and rationing touch three of the five comerstones of the

Canada Rea/th Act. The requirements ofcomprehensiveness - all medically necessary

services must be insured; universa/ity - all insured persons must receive insured health

care services on uniform terms and conditions; and, accessibility - all insured persans

must be provided with reasonable access to insured health care services, are all affected

by decisions to limit health care due to policy decisions or budgetary constraints. Cost

containment and the unavailability ofa particular test or procedure due to a lack of tùnds

are areas where a health care professional may be personaIly exposed to civilliability.l71

At the meso level decisions regarding the allocation of funds to various areas of health

care May potentially be reviewed and al the macro level policy issues and decisioDS have

the potential for court challenge. The important factors in any court challenge will be the

identity of the decision maker, the procedures followed in reaching the decision, and

whether there is a direct effect on the individual as to their entitlement ta health care.

The following are severa! examples ofhow cost CODStraints can directly influence

the way Medicine is practiced. Ifthere is resource rationing, the delivery ofhealth care

services to either individuals or groups could be one of the fust to suffer. Another is a

policy of euphimization which would affect the health care professional's ability to

provide an acceptable standard of care to a patient. 118 Euphimization is defined as a

policy of restriction ofMedical treatment based on such criteria as age, sex or physical

parameters and which establishes limits beyond which certain MediCal procedures are not

perfonned. Next, the use ofutilization reviews could prohibit a particu1ar treatment due

to the Imown cost and potential outcome ofthe procedure. Simîlarly, practice guidelines,

which are a series ofstatements ofappropriate measures to be taken by physiciens in the

l77Caoadjan Medical Associati~ Core andComprehensive Hea/tlr CareServices: 71reLegllllssws
(Ottawa: Canadien Medical Associatioa, (994) p. 3.
n'PeterW.1Cryworuk. BrianT. Budert AIlyson L. OUeD, "PoteDtial Lep( Liability in die ADocatiOll of
Scarce Health-Cam Resourcea" Anna/s RCPSC 1995;28(3):154.
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diagnosis and treatment ofa disease or illness, may affect the ability ofa health care team

to treat an individual as they deem appropriate. These guidelines are often developed by

Medical bureaucrats, removed ftom the reality of practice, who fail to appreciate that

Many practitioners are faced with a medical environment which is restricted in the sense

that they do not bave unlimited resources and peer SUpPOrll79

Another consequence of cast containment and rationing is that of informed

diselosure to the patient. For the patient to have infonned consent they must be told all

materia! infonnation about the care that could affect their abiüty to malee an informed

decision about their treatment. Materia! infonnation entails ail treatment alternatives

including the possibility of taking no action.uo This raises concern for the situation in

which the physician is aware of an alternative treatment which is unavailable due to a

limitation of resources. Must the physician disclose this fact and the fact that it may be

available in another jurisdiction, such as the United States where it will have to be paid

for?I'1

A final consequence ofcost containment is the fact that the supply of physicians

and therefore the availability of health care services may be affected. Physicians may

leave Canada to practice where their incomes will not be restricted by a salary cap, or

they may not enter specialities where there is a greater chance ofnegligenœ suits due to

practice rationing.

ii) LegalAven"es

a) Charter ofRights and Freedoms lU

i) Introduction

In general tenns, the Charter constrains the actions of govemments in the

enactment ofpoliey by guaranteeing a set of rights and liberties. Ifgovemment poliey

l7'Id.
1lOReibi v. Hughes [1980] 1 S.C.R. 880.
lllICryworuk. supra., p. 178.
lDCOII$titution Act, 1982.
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infringes upon these rights and hoerties, then the courts will provide protection. This

applies to both legislative as weil as administrative decisioDs of the govemment. In

addition, recent Supreme Court ofCanada decision, M.(A.) v. Ryan, held tbat the Charter

did not apply to private litigation, but they went on to state that the court must ensure that

the development of common law doctrines (in the Ryan case the common law doctrine

was that of privilege) must be in accordance with "Charter values". This means that the

common law rules and doctrines must be reviewed to eosure that they reflect the values

that the Charter enshrines.l83

As discussed eartier, there are three sections of the Charter that would likely be

used in any action involving bealth care - sections, 7, 15 and 36. Paraphrasing these

sections, section 7 provides that everyone bas the right to life, hoerty and security ofthe

person and the right not to be deprived thereofexcept in accordance with the principles of

fundamental justice. Section 15 states that every persan is equal before and under the law

and bas the rigbt to equal protection and benefit of the law without discrimination.

Section 1Salsa enunciates particular grounds ofdiscrimination including: race, national

or ethnic origin, colour, religion, sex, age or mental or physical disability. Section 36

calls for the federal and provincial govemments to act together to ensure that ail

Canadians have equal opportunities for personal well-being and to ensure that public

services are ofreasonable quality aemss the country.

The rights prescnDed in the Charter are not absolute nor are they given protection

in ail circumstances. Section 1 of the Charter states that all rights are "subject ooly to

such reasonable limits prescnDed by law as can be demonstrably justified in a free and

demoeratic society."lM The application ofsection 1 limits would be justified where it is

determined that a societal objective is more important than a Charter right. In essence,

the court would apply the concept ofa balancing process between upholding the tights

protected by the Charter and other societal interests where they are contlicting. In

113M.(A.) v. Ryan. [1997} 1S.CJl. 157.
1ICChœ1U.section!.
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relatively early Charter decisions the Supreme Court of Canada set out a sequence to be

considered where section 1 limits are to be applied. First, it must be determined which

government objectives are sufticiently important to warrant overriding a Charter right.

The objective must relate to concems which are "pressing and substantial" in a Cree and

democratic society. The next step is to determine if the means chosen to override the

Charter right are reasonable; the measures adopted must be carefully designed to achieve

the objective in question and must not be arbitrary, unfair or based on irrational

considerations. They should aIso impair the right as little as possible. The final test is

one of proportionality between the effects of the measures adopted and the objective

sought to be achieved. The more severe the etTeets of a measure, the more important the

objective must be to warrant the overriding of a Charter right. 11S It should also he noted

that the courts will take a contextuaI approach to a section 1 analysis. In other words,

they will apply the test to the specifie circumstances ofthe case at issue.

The basic test for a section 1S analysis was set out in the Supreme Court of

Canada deeision in Andrews v. Law Society ofBritish Columbia. lM The court first looks

to determine if one of the four enumerated equality rights that are listed in section IS

have been violated through creating a distinction or differentiation among individuals on

the basis of one of the grounds listed in section 15. These enumerated grounds are:

equality before the law; equality under the law; equal protection of the law; and equal

benefit of the law. The court will aiso look ta analogous grounds. However, differential

treatment is not enough. The applicant must not only establish the ditTerential treatment,

but must aiso show that this ditTerential treatment results in discrimination in its purpose

or effect. The court held for the legislative distinction to he discriminatory it must be

one:

.....which bas the effeet ofimposing burdens, obligations or disadvantages
on sum individual or group not imposed on others. or which witbholds or

lUit v. BigM DrugMan bd., [1985] 1 S~C.R. 295; R. v. Oaies. [1986] 1 S.C.R. 103
116..4ntUeM v. LawSociety o/British ColU1ftbia. [l919} 1S.C.R. 143
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limits access to op~rtunities, benefits and ndvantages available to other
members ofsociety.187

However, the fust question that would have to be addressed is the issue of

whether the Charter would apply to a legal action or application involving health care.

ii) Charter Application

The Charter only applies to actions involving either the provincial or federal

govemment. Therefore the tirst question will be whether the alleged action can be tied to

a level ofgovernment. The Supreme Court ofCanada has had before it issues involving

the scope of govemment action and the applicability of the Charter. In RWDSU v.

Dolphin Delivery the court beld that the Charter applies to the three branches of

government: legislative, executive and administrative.lIB The court again looked at the

scope of govemment action in 1990 when they decided a series of cases, one of which

involved a hospital's by-Iaws. In the case of Stoffman v. Vancouver General Hospital,

the court was required to detennine whether the hospital's by-law with respect to

mandatory retirement ofa pbysician and the granting of hospital privileges were subject

ta a Charter review.l89 The court round that the function exercised by the hospital board

was one of internai management or ofday-to-day operations. Mr. Justice La Forest, with

Chief Justice Dickson and Justices Gonthier and Sopinka cODcurring, discussed the

applicability of the Charter to the hospital's decision and by-laws. He found that the

bospital was not a part of the administrative branch ofthe government. Justice La Forest

stated that although the provision ofhealth care and hospital services were an important

part of the legislative mandate of the provincial govemment, an entity which provides

such care and services was Dot a part of the government simply because of such

provision.1!J) Furthermore, the creation of the hospital by virtue ofprovinciallegislation

117/bid., at p. 174 and as cited in Caaldian BarAssociatioa, supra., noce 5 al p. 53-54.
IURWDSUv. Do/p"in Del;wry~ [1986] 2 S.C.R. 573
IItStof!inan v. Yancouver General HospitlÙ. [1990] 3 S.C.R. 483. 76 D.L.L (4th) 700.
190Ibid., D.L.R. al pp. 735-736.
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(Hospitals Act, R.S.B.C. 1979, c. 176) did Dot make the daily or routine aspects of the

hospitalts operation subject to govemmental control. Daily and routine aspects of the

hospital's operations were in the hands of its board of trustees.191 In addition, the ability

ofthe govemment to appoint members of the board oftrustees, or the fact that the board

may be required to adopt by-Iaws suggested by the Minister ofHealth, did not bring the

hospital under section 32 ofthe Charter. As Justice La Forest stated:

The provision ofa public service, even one as important as health care,
is not the kind of function which qualifies as a government fimction under
s.32.191

According to Sto.ffman it would apPear that a managerial decision ofa hospital is

not subject to Charter review. However, when one looks at a broad interpretation of

Stojfman, Dolphin De/ivery and the recent decision of (M.)A. v. Ryan, an argument cao

be made that a hospital's decision involving allocation or rationing could be subject to a

Charter challange. In Do/phin Delivery, the court did not close the door on the possibility

that the Charter could be used in disputes between private individuals, provided it could

be shown that there was sorne form of govemmental action relied upon. In the Ryan

decision the court held that the court should review matters to ensure that Charter values

apply. The Charter values are those prinicples that the court bas developed over tinte and

which find their place in the enumerated sections ofthe Charter. In this case it could be

found that the values as set out in sections 7 and 15 sbould apply. Therefore medical eue

delivery dccisions affecting a persan's life, hberty or security ofthe penon may apply.

Iii) How the Charter has been Applied

The Charter bas been used in a number ofcourt proceedings in which an aspect of

health care is at issue. What follows is a review ofsome ofthose proceedings in which

the Charter bas been applied.

l'tIb;d.~ p. 740.
1l%Ibid., p. 741.
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In 1988 the Supreme Court of Canada held that section 7 of the Charter can be

applied ta health. In the decision of R. v. Morgenta/eytJJ the court found that personal

autonomy and the right ta malec health eare decisions (abortion in this case) outweighed

the state's interest in criminalizing abortion. The complex procedure necessary to obtain

an abortion and the uneven access to abortion services across the country infiinged the

rights outlined in section 7. In addition, the majority held that the right to security ofthe

persan under section 7 guaranteed a right to access ta medically necessary treatment

without the threat of criminal sanction. Justice Beetz stated that the right to security of

the person conferred by section 7 must include same protection ftom state interference

when a person's life or health is in danger. He then stated:

If a rule ofcriminal law precludes a person tfom obtaining appropriate
medical treatment when bis or her life or health is in danger, then the state
bas intervened and this intervention constitutes a violation ofthat man's or
that wornan's security ofthe persan. "Securïty ofthe person" must include
a right ofaccess to Medical treatment for acondition representing a danger
ta life or health without fcar ofcriminal sanction.lM

The court also discussed the aspect of state imposed psychological stress and its

affect as a resuit of the state's interference with an individual's section 7 rights. In this

context it bas been postulated in the Canadian Bar's report on hea1th care refonn that the

Charter cao be used to protect an individual from state-imPOsed psychological stress as a

result ofthe delay or denial ofsafe and timely Medical treatment. l
9!

The majority of the cases which have followed Morgenta/er have involved the

Charter and funding ofhealth care. In these cases both section 7 and 1S are used to argue

that, in general tenns, the plaintiff's or applicant's preceived deniai ofhealth eue services

amounts to a deprivation ofthe right to life, hüerty or security ofthe person (s. 7) or that

they are heing treated unequally underthe law. (s. 15).

19311 v. Morgentaler, [1988]1 S.C.R. 30.44 D.LA. (4th) 485.
194Ibid.. S.Cll. at p. 90.
ttSCanadian Bar Association, supra., noteS Ilp. 49.
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In Ontario Nursing Home bsn. v. Ontario'96 the issue related to the funding

arrangements in place in Ontario with respect to extended care needs for patients in

nursing homes as opposed to homes for the aged. Under the government's funding

provisions, those patients who were cared for in facilities under the jurisdiction of the

Homes for the Aged and Rest Homes Act, R.S.O. 1980 c. 203 received more funding, as

extended care residents, than those who were in facilities operating under the Nursing

Homes Act, R.S.O. 1980 c. 320. The applicants sougbt a vari'ety of declarations the

essence of which would order that those residents in facilites under the Nursing Homes

Act had had their sections 7 and 1S(1) Charter rights violated and that the province should

increase the funding to those homes. It was calculated that if the court were to order the

increase in funding on a per diem rate difference between the two levels ofcare, the cast

to the province would be approximately $300,000,000 a year. [97

In reviewing the evidence of witnesses from the Ministry of Health, the nursing

home industry and family members of residents, the court concluded that delivery of

long-tenu care for the elderly is a complex problem. Careful study was required to

appreciate the financiallimitations in the provision ofhealth care and the relationship to

extended care residents. Nursing homes were operated under the Nursing Homes Act and

administered by the Ministry ofHealth. Funding had two sources, the Ministry ofHealth

and the resident themselves. These homes are generally oPerated on a for profit basis.

Homes for the aged were operated under the Homes for the Aged and Rest Homes

Act which were administered by the Ministry of Community and Social Services.

Funding for these homes had a number ofsources. The resident paid the same per diem

rate but the province and the municipality where the home operated also provided

funding. The homes were operated on a non-profit basis and there wu the ability to

apply to recieve part or all ofany annual operating deficit

196Ontario Nursing Home Association et al. v. TIre QrI«II in Rigil' o/Ontario et al. (1990). 72 D.LR. (4th)
166 (Ont. H.C.).
19716i4•• pp. 168-169.
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The court found that extended care residents in both settings had mnilar needs

and that there were inequities in the funding available for residents in comparative

settings. It stated that this was iIIogicaI and unfair.l98 As a matter ofjustice, people with

sunilar needs should receive similar funding. Rowever, despite these statements, the

court held that there was no evidence that the individuaI applicant (Mr. Symons) in the

nursing home was not being adequately cared for. The court agreed that if there was

greater funding he might receive more care but, as it stood on the facts, he was not being

deprived of bis section 7 rights to Iife, liberty or security of the penon. The court then

applied the reasoning as set out in the Supreme Court of Canada decision of Whitbread

v. Walley .199 In this decision the Supreme Court dealt with economic and property rights

as they applied to s. 7. Based on the decision in the Whitbread case, the Ontario Court

held that they could not deal with the issue of whether the entrencbment of property

rights in section 7 would have allowed for a consideration ofwhether additionai benetits

would have enhanced Mr. Symons' life, libery or security of the persan.2OO

As for section 15, the court held that there was no deprivation ofequality rights.

In addition if there was a deprivation of the right of equai benefit of the law, any

discrimination would have been based on the type of residence occupied by Mr. SymODS,

which is not one ofthe enumerated grounds under section 15.201

In his conclusion Mr. Justice R.E. Rolland stated wbat may be the court's typical

view in these types ofcases:

Il appears that nUDing homes are generally receiving less funding for
extended care residents than homes for the aged. ft aIso appears that it
would be appropriate to base fimding on individual need whether the
individual be resident in a nUDing home, home for the aged or in a private
home. lt is to he hoped that the province will proceed with dispatch to
consider the complex problems offinancing core for the elderly andjôr
those who require chronic care and will enact appropriate legis/ation in
due course. (emphasis mine)2Œ

19lIbid•• pp. 175-176.
199W1ritbretul v. Walley (1988). 51 D~.R. (4th) 509.
-Ontario Nursing.• supra•• note 196 al p. 177
201Ibid.. p. 178.
202Ibid.. p. 180.
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Mention should be made of two cases involving funding and the request by an

individual for specifie medical services. In Brown v. British Columbia (Ministry of

Health2mand Re Fernandes and Director ofSocial Services (Winnipeg Centralj'JA the

issues involved the use of the courts and the Charter to obtain individually specifie

MediCal services which had been previously denied.

Brown was a 1990 decision of the British Columbia Supreme Court which

involved an action to have the court declare that the refusai by the B.C. Ministry of

Health to fully fund the cost ofthe drug AZT was contrary to ss. 1Sand 7 ofthe Charter.

The plaintiff pursued the following points in argument. In June of 1987 the

Ministry ofHealth in British Columbia placed AZT under the provincial Phannacare Plan

which resulted in ail RIV1AIDS patients using AZT, except those on social assistance or

in long term care facilities, being required to paya portion of the cost of the drug to a

maximum of52,000.00 a year. In addition, British Columbia was the only province not

to fully fund the use of the drug AZT for all who required il. Another argument was that

British Columbia discriminated against those who required AZT as full drug funding was

provided to thase patients who required drugs for cancer treatment and organ transplants.

lt was conceded by the defendants that HIV infection is a physical disability and

that discrimination based on sexual orientation contravenes the equality provisions ofthe

Charter. In summary, the plaintitrs argument was based on the faet that the govemment

was discriminating against thase with HIVlAIDS based on the decision not to fully fond

AZTuse.

The court rejected this argument stating that onder the Constitution Act, 1867 the

province was entitled to disregard the drug funding arrangements in other provinces as

health care is the responsibility of each province.s Secondly the court made the

following comments:

2IDBrown v. British Colll1llbia (Ministry olNetlltlr) (1990), 66 D.L.L (4th) 444.
-ReFerntlIIdes andDil'ectoro/SocialServices (Winnipeg Celltnll) (1992), 93 D.LR. (4th) 402.
-Brown, svpra.. note 203 atp. 460.
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The plaintiffs say that the decision to place AZT on the plan
discriminates against them, a "discreet and insular minority" on the
gounds ofphysical disability and sexuaI orientation. But the Pharmacare
Plan applies to all residents of this province, including all those who are
catastrophically ill: everyone who uses a prescription drug, unless
suffering from cancer or undergoing a transplant, must contribute to the
cost ofthe drugs they need.Di

The court indicated that the distinction in medical treatment between cancer,

transplants and HIV/AIDS was acceptable. The court accepted that the treatment

therapies for cancer and transplants patients, unlike that for HIV drug therapy, involved

complicated and constantly changing Medical and drug protocols. The distinction

between the drug therapies was an accommodation ofthe Medical difference and was not

the sort ofinequality addressed by section 15.m

In reviewing the law and the application ofsection 7, the court again reviewed the

decision of Whitbread v. Wal/ey.u The plaintiffs bad argued that the decision to place

AZT on the plan violated their security because it affected their health, both physically

and psychologically, imposing stress, stigma, perception of discrimination and loss of

self-esteem. The court found that there was no deprivation of life, liberty or security of

the person, but rather, the deprivation lay in the fact that the plaintiffs were infected with

a debilitating and incurable disease. Furthermore, any claim under section 7 was based

on econornic deprivation and a reduction in the standard ofliving. Reviewing Whitbread,

the court found that the plaintiffs did not differ trom other persons with debilitating

diseases who had to pay for their drugs which put these people in sitnilar economic

circumstances. While "benefits" ofan economic nature might enhance the life, hberty or

security ofthe persan, they are not the benefits which section 7 cm provide.D

ln the end the court rejected the plaintiffs action but echoed the sentiments

expressed by the court in the Ontario Nursing Home case.

-Ibid., p. 463.
7IJTIbid., pp. 462-464.
2IlIW1titbreat4 supra., note 199.
%09Brown, supra., Dote 203 al pp. 467-469.
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1 have found that the funding policy does not contravene the law.
Nevertheless, 1 recongnize that AlOS is one of the great tragedies ofour
age. It behoves those in private life and in govemment whose actions
affect the well-being ofthose suffering the disease to aet decently, fair/y,
compassionately.210 (emphasis mine)

The second case, Re Fernandes and Director of Social Services (Winnipeg

Centra!), involved an appea1 ftom the decision ofthe Director ofIncome Security under

the Social Services Act R.S.M. 1987, c. S160 which refused Mr. Fernandes' request for an

additional allowance which would have pennitted him ta engage the services of an

individual to provide health care services for him. The facts were straightforward.

Fernandes sufTered from Becker's muscular atrophy with progressive respiratory failure.

He required a permanent ventaIator to control bis breathing and achieved mobility with

the use ofan electric wheelchair. With the aid ofattendant care for 16 hours a day he had

been able to live on bis owo. Howeverthis attendant care ended in the falI of 1990 when

his girlmend, who had been providing this 16 hours a day care, moved out. When this

relationship ended Fenanades was admitted as an in-patient in the Municipal Hospital 50

that he could continue to receive the care that he required. Il was detennined that

Fernandes did not want, nor did he need, this in-patient treatment. From September 1990

to May 1991 he sought admission to the limited facilities in the City of Winnipeg that

would allow him to retum to community based living. However there were no vacancies

in the community living program so Fernandes was required to remain as an in-patient.

He had proposed a plan to the Director of Income Securîty which would have allowed

him to stay in bis apartment provided he received an additional allowance to cover the

costs ofan attendant at bis residence 16 bours a day in order to provide bim with the care

he required. This proposai was rejected by the Director in May 1991. In June of 1991

Fernandes then appealed this decision to the Social Services Advisory Committee. In

Oetober of 1991 the Committee ordered tbat bis appeal be dismissed. Fernandes then

110lbid.t p. 469.
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sought leave to appeal the decision to the Manitoba Court of Appeal pursuant to the

provisions ofthe Social Services Act.211

Fernandes challenged the decision ofthe Director and the Committee on a number

ofgrounds. Principally, he al1eged that their decisions infiinged bis rigbts under ss. 7 and

15 of the Charter. In dealing with these Charter issues, the court bluntly stated tbat the

applicant's rights, which he alleged were infringed, do not come within the ambit of

section 7 of the Charter. To support this position, the court cited Mr. Justice Lamers

reasons in Rejérence re: ss. 193 and 195.1(1)(c) ofCrimina/ Code (Man.) (1990), 56

C.C.C. (3d) 65 at ppl 101-3 and then stated:

The desire to live in a particular setting does not constitute a right
protected under s. 7 ofthe Charter. Femandes does not acquire any rights
to a particular style ofliving as a result ofhis need for an allowance under
the Act.

Nor does the fact that Fernandes is required to remain as an in-patient
at the Municipal Hospital result in an infiingement of his rights under s.
15(1) of the Charter.

In order to establish an infiingement under this section ofthe Charter,
Fernandes must demonstrate both that he has received unequal treatment
before and under the law and that treatment is discriminatory.

Under the Act, Fernandes is being tre&ted in the same manner as ail
applicants for an allowance. He is receiving ail basic necessities as
required by the Act. AlI his needs are being met. He is not receiving
unequal treatment under the law. The fact that he is not being housed in a
facility of his choice does not give rise to a detennination that he is
deprived ofequal protection and benefit before and under the law.

Femandes remains as an in-patient for Many reasons. He has a
physical handicap which requires an attendant on hand 16 hours per day.
He has no independent means to coyer the casts of that attendanL He lost
bis primary caregiver in the fall of 1990 and has no family member or
ather penon who can perform that function on his behalf. There are no
other facilities with vacancies that can accommodate bis needs. The
hospital is available al no additional oost to the program under the Act. ft
was not bis illness tbat led to bis social admission to hospital. [t was the
loss of bis caregiver caupled with the limited resources available in the
community to provide the eue he requires. The Director's decision
denying the request for an additional allowance did not amount to
discrimination under the Charter.

Fernandes is not being disadvantaged because of any personal
characteristic or because of his disability. He is unabie to remain
community-based because he bas no caregiver, because he must rely upon

1URe Fernandes. supra., note 204 atpp. 404-406..
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public assistance and because the facilities available ta meet bis needs are
limited.212

In the case report no evidence is reported as to the cost ofthe social admission to

hospital nor the anticipated cast of the caregiver for 16 hours. Presumably, the cast for

the hospital admission would be essentially fixed costs for the hospital, whereas the

caregiver would be additional. On a practicallevel, the decision MaY be different today

given the devolution of authority and caregiving referred ta earlier. Given the trend of

govenunent departments ta off-Ioad costs or expenses ta other departments, a jurisdiction

in which the Ministry of Health would incur the cast in one care situation and a Social

Servîces Ministry in another, the decision ofboth the Director and Committee may have

been different to begin with.

Those points aside, this ease tells us that the courts are again reluctanl ta intervene

ta order a particular type ofcare be provided. In these cases the courts are not saying that

the Charter will not apply to health care decisioDS, it is just that based on these particular

fact situations the Charter does not apply. In what cases would the Charter apply, or

would it ever apply? The eourts are reluctant ta intervene in matters of public poliey as

they are generally deferential ta the legislature. If a govemment instituted a health care

policy that severely restrieted aeeess or services to an identifiable group, essentially

instituting a paliey ofeuphimization, would the courts apply the Charter? It is diffieult ta

say, for clearly s. IS would then apply However, it must be remembered that a

government cao infiinge on an individual's Charter rights despite a court's finding of

infringement. A govemment can either justify the infiingement under section 1 of the

Charter, sa long as the decision making process that led to the policy decision was in

accordance with the principles of funadatmental justice, or it can ultimately use the

rnotwithstanding' clause contained in section 33.

212/bid•• pp. 414-415.
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In the cases eonsidered by the courts thus far, and those to be discussed

subsequently, the courts have shown deference to a govemment's health care palicy. This

deference is based on the faet lbat the govemment bas demonstrated that it bas taken into

account the greater good.

While not expressly stating this premise, the following discussion of

administrative law decisions implicitly takes this into account

b) Administrative law review

Govemment agencies, quasi-judicial bodies, or other such entities granted powers

under enabling legislation, when acting in an administrative capacity, are subject to

review under the heading ofadministrative law. This would include such administrative

functions as the issuing ofregulations or the decision ofan administrative board; in other

words, the delegated acts of govemment. The principles of administrative law indicate

that the administrative decision-maker must have the statutory authority to malee the

decision and the decision must be made in accordance with the principles of natural

justice. Natural justice includes the issues ofprocedural faimess - the right to be heard,

the right to receive reasons for the decision and, in some cases, the right to be represented

and treated reasonably. Administrative law therefore looks at both substance and

process.

While constitutional law tends to review the source of the legislative power,

administrative law reviews the granting of the power within the enabling legislation.

This leads to courts reviewing, not the merits of the decision, but the manner by which

the decision was reacbed. However, in some cases, where the legislation provides for a

judicial review of the finelings ofthe decision-maker, the court will revicw the merits of

the decision. In addition, there is the inherent jurisdiction of the courts to review
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decisions that cannot be supported on any reasonable interpretation ofthe law (generally

a review ofthe enabling legislation) and the faets.213

Administrative law principles are used in the allocation of Medical resources

cases. In the Manitoba decision of Re Fernandes, the court reviewed whether the

discretion given the Director to assess an application for an allowance once the applicant

had met the eligibility requirements under the Social Services Âct had been appropriately

exercise. It ruled that the discretion had been appropriately exercised.214

Earlier the Ontario government's Health Services Restructuring Commission was

discussed.215 The mandate of the Restructuring Commission was to restructure Ontario's

hospitals with this process involving the closure, or direction to close, a number of

hospitals in the province. As a result of these orders there have been a number of court

cballenges to the Commission's orders. These challenges involved a review of

administrative law principles.

The first decision wbich dealt with the merits of the Commission's work was the

decision of Pembroke Civic Hosptia/ v. Ontario (Hea/th Services Restructuring

Commissionjl6 This was an application for judicial review of the decision of theHealth

Services Restructuring Commission to the Divisional Court. In the fourth paragraph of

the court's reasons Justice Campbell set out the court's role:

The court's role is very limited in these cases. The court has no power
to inquire into the rights and wrongs of hospital restructuring laws or
policies, the wisdom or folly ofdecisioDS to close particular hospitals, or
decisions to direct particular hospital govemance structures. It is not for
the court to agree or disagree with the decision of the CommissioD. The
law provides no right ofappeal from the Commission to the court The
court bas no power to review the merits of the Commission's decisions.
The only role of the court is to decide whether the Commission acted
according ta law in arriving at its decision.217

213J.M. Evans, H.N.lanish. David 1. MuIJaD, Le-B. Risk. Administrative1Aw 4th Ed. (Toronto: EmoDd
Montgomery Publications Ltd., (995) pp 3-33.
214Re Fernandes.• supra. DOte 204 al p. 408-409.
%ISSee supra.t pp. SQ.S2.
216Pembroke Civfc Hosptia/ v. Ontario (Hetllth Services RestruetrIring Co"""is.JiOIl (1997), 36 OA. (3e1) 41.
211/bid. p. 44.
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In reviewing the enabling legislation Mr. Justice Campbell found that the

Commission had in law the power ta direct the closing or amalgamation ofany hosptial

when it considered it in the public interest to do so. Two other points emerge from

Justice Campbell's reasons. He stated that, although the Commission must consider the

public interest, its powers were unfettered as it was the surrogate of the Minister of

Health. Secondly, on the spectrum between political decision making and judicial

decision making, he stated that the Commission was close to the extreme

politicalllegisiative end of the spectrum.218 With respect to procedural faimess, the court

found that the Commission was a policy making and implementation body and not an

adversarial forum. As a policy mmng body, it had no requirement to fol1ow the

adversarial process ofdisclosure and discovery ofall the material submitted to il It ooly

had to afford those who May be affected by its decision an opportunity to appear before it

and malee submissions.219

The Pembroke decision, and two which followed and relied upon il, Doctors

Hospital v. Ontario (Hea/th Services Restructuring Commission)1lO and Wellesley Central

Hospital v. Ontario (Hea/th Services Restructuring Commissionj21 also looked at the

applicability of the Charter with respect to the availability of services and its effcct on

their patient's sections 7 and 1S rigbts. The court dismissed these arguments on two

points. First, there was no evidence that any individuals would be unable to receive any

particular treabnent either at the new amalgamated hospital or at another in the catchment

area. Secondly, any discussion ofa Charter breach was prospective. As such, as a matter

of law, there was an onus on the applicant to prove on a high degree ofprobability that

'llllbid. p. 46.
21'IbitL pp. 48-49.
rJDDoctors Hospital v. Ontario (Hetl1th Services Restnlctrlring Commission) Septembet2S~ 1997.
unreponed Ontario Divisioaal Courtdccisioa. [1997] O.I. No. 3704.
221Wellesley Central Hospital \t On/mo (HetlltIt Services Re.rtnlctrlring Commission) September 15, 1997,
unreponedOntario Divisioaal Court deàsion, [1997) 0.1. No. 3645.
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the alleged Charter infiingements would occur. The applicants did not come close to

satisfying this onus.zn

Given the outcomes in these cases the courts also appear to be as reluctant to

intervene in macro level decisions as they were in the Re Fernandes decision, which

could be categorized as a meso/micro level decision. However, there are occasions

where the courts will intervene in administrative health care decisioDS. For there to be

intervention, the applicant would have ta demonstrate that the decision was made by a

body not authorized to malee the decision, or that the decision-making body did not

exercise their authority pursuant to the statue or enabling legislation (ie; regulations or

internai decision..making procedures). An example of decisions outside the enabling

legislation which involved resource allocation and insuring of services are the British

Columbia Supreme Court decision of Re British Columbia Civil Liberties Association

and Attorney-Generalfor British Columbia1lJ and the Manitoba Court ofAppeal decision

of Re Lexogest fnc. et al and Attorney-General ofManitoba et al.11.4 Both these decisions

involved the issue ofabortion and the restriction of abortion services to hosptials rather

than free standing cHnics. Both courts found that the enabling legislation did not permit

the applicable body to Limit medically covered services and thereby ruled that the

decisions were invalid.

ln the context of managed care and utilization reviews, administrative law

procedures could come into consideration. Should the payors treatment criteria affect the

treatment received by a patient, then there could he a review process engaged. In this

case the initial decision and the review process would be open to judicial inquiry.m

mld.
%aRe British Columbia CivilLibertiesAssociation tmdAttomey-GenenJIfor Brltisi Col_bill (1988),49
D.L.R. (4th) 493.
22AReLexogest[ne. etalandAnorney-Ge1IeraI o/Manitoba etal. (1993), 101 D.LR. (4th) 523.
22SAs discussed in Core turd Comprehensive., supra.., note 177 at p. 23.
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c) Civillitigation

If a patient were to suffer harm as a result of decisions involving the funding,

delivery and/or allocation of health care services, then the patient or their family could

bringing a claim in the civil courts for the damages suffered as a result ofthe decision.

Negligence suits would be the principle area for this type of litigation. The

parties defending the law suit would likely be the health care providers who implemented

the treatment or who were unable to provide the treatment due to cost containment,

rationing or allocation decisions in addition to the institution where the treatment was

provided. For a party ta be successful in a civil suit brought in negligence four criteria

must be met. These have been called the four "0'5" of negligence. There must be a

dere/iction of duty which directly leads to damage. Put another way: the patient must

show that a duty of care was owed (duty), that this standard of care was breached

(dereliction), that the injury was suffered (damage) and that the conduct complained of

was the actual cause ofthe injury (directly).

The key to any negligence action will be the review of the standard ofcare and

the question ofcausation. How will the courts respond where the health care professional

WBS restricted in the care provided, due ta macro or mesa level health care policy

decisions? Will the court take this into consideration when they are assessing the

standard ofcare?

Historically courts did take into acoount the situation the health care professional

found herself in. In other words, the standard ofcare imposed upon a rural physician was

different than that of an urban physician due to the technical and referrallimitations on

the rural professiona1126
• Over time this 'locality' rule bas not been applied, as technology

has allowed phyisicans in remote areas to consult with each other. However, the question

remains whether the court would take into consideration the oost or resource constraints

mBlen Picard. LegalLiabi!ityofDocton andHospitals in Ctmtu1Il2Dd ecI. (Toronto: The Canweu
Company Limited, 1984) p. l7S·177.
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on a health care professional when these constraints may have been a contributing factor

to the plaintift's alleged injury.

Causation could also be problematic. Causation is that element which requires

the plaintiff to prove that "but for" the actions of the defendant the 10ss would not have

occurred. Medical malpractice cases are notoriously difficult on the causation issue.

Rules ofevidence such as res ipsa /oquitor have been applied in order for the plaintiffto

demonstrate that the the actions of the defendant were one of the causes of the damage.

Under the res ipsa loquitor doctrine the anus then shifts ta the defendant to essentially

disprove the alleged negligence. In the context considered here, the plaintiffwould have

to show that it was the fact there was a restricted or unavailable health care which, on the

balance of probabilities, resulted in the damages suffered.

Perhaps the greatest impact any civil action would have would be in the area of

publicity and a corresponding political response. Consider that a party brings an action

conceming an allocation decision which had resulted in an extended waiting period or a

denial of services. The plaintiffmay start an action based on the damages suffered, and

to be suffered, with a correSPOnding motion for an interim (also called an interlocutory)

injunctioD or for a quia timet injunCtiOD. The injunction would ask the court to order that

the medical treatment he administered pending the outcome ofthe action.

An interim injunction's purpose is to balance the plaintiffs need for immediate

reliefagainst the defendant's right to a full hearing ofthe matter. A quia limet injunction

is only granted where there is a high probablilty that harm or injury will occur (although

it has Dot happend yet), and where its happening is imminent and harm or injury would

be irreparable.ZZ7

For an injunctioD to be granted the court looks at three factors. The party seeking

the injunction must establish that it has a prima facie legal right to he enforced or that

there is a serious issue to be tried. Secondly, the court examines whether the party

DtADen M. LiDdcD. CtuUUl_ Tort Law 6t1l Et/. (Toronto: Buuerworths C8DIda Ltd., 1992) p. 553.



93

seeking the injunction will suffer irreparable hann that cannot be compensated in

damages. In looking at tbis factor the court must detennine whether there would be more

hann in granting or not granting the injunction. Following on this consideration, the third

factor is a balancing ofthe interest8 ofthe parties.22I

In the context of the scenario described above, it would be relatively easy to

establish the tirst two factors. As for the tbird. it may be more problematic to show that

the balance of convenience favours the patient. The decision which has led to the law

suit is likely one ofpolicy and, as the courts have shown, they are reluctant ta intervene

in questions involving policy. However, the accompanying publicity with the court

action and injunction may result in a political/public response rather than a legal

outcome, in which case the desired outcome from the parties (patient's) perspective may

have been achieved.

There are no reported Canadian cases involving a civil action resulting from a

cost containment or allocation decision. However there is an American decision from

Califomia, Wickline v. Stale ofCalifôrniaZllJ
, in which at trial a jury awarded damages to

a plaintiffas a result ofa decision ta discharge the patient following surgery pursuant to a

prospective utilization review procedure. The Court ofAppeal reversed the jury's award

and found that the third party payor was not liable for the plaintift's injuries. However in

their decision the court did detennine that third party payors can be held legally

accountable when medically inappropriate decisions result in damages. The following

are the pertinent points from the Court ofAppeal's decision:

As to the principal issue before this court, i.e., who bears responsibility
for allowing a patient to be discharged from the hospital, her treating
physicians or the health care payor, each side's medical expert witnesses
agreed that, in accordance with the standards of Medical practice as it
existed in January 1977, it was for the patient's treatiDg physician ta
decide the coune of treatment that was medica1ly necessary to treat the

mlnjuncnoncriteria have been appliecl in many cases foDOWÎDg fiom the House ofLords clecisionof
America CytI1IIl1ftid v. Elliicorr Ltd.~ [1975] 1AIl E.R. 5041Dd die ClllldilD clecisioaofYule [ne. v.
Allande Pizza Delig'" Fnmdise (1968) LId. (1977), 17 O.R. (2d) 50S, 35 C.P.CR. (2d) 273.
Z29Wickli"e v Slale ofCalifomia 228 Cal. Rplr. 661 (CaL App. 2 Dist 1986)
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aiIment ft was aIso that physician's responsibility to detennine whether or
not acute care hospitalization was required and for how long. Final1y, it
was agreed that the patient's physician is in a better position than the
Medi-Cai Consultant ta determine the number ofdays medical1y necessary
for any required hospital care. The decision to discharge is therefore, the
responsibility ofthe patient's own tre8ting doctor....

....However, the physician who complies without protest with the
limitations imposed by a third party payor, when his own medical
judgment dictates otherwise, cannot avoid bis ultimate responsibility for
bis patient's care. He cannot point ta the health care payor as the Iiability
scapegoat when the consequences of bis own detenninative Medical
decisioos go sour....

....AII the plaintiffs treating physicians concurred and ail the doctors
who testified at trial, for either plaintiff or defendant, agreed with Dr.
Polonsky's medical decision ta discharge Wicldine met the standard of
care applicable at the time. Medi-Cal was not a party to that medical
decision and therefore cannot be held to share in the harm resulting ifsuch
decision was negligently made.

In addition thereto, while Medi-Cal played a part in the scenario before
us in that it was the resource for the funds ta pay for the treabnent sought,
and its input regarding the nature and length of hospital care to be
provided was of paramount importance, Medi--Cal did not override the
medical judgment of Wick1ine's treating physicians at dle time of her
discharge. It was given no opportunity to do sa. Therefore, there cao be
00 viable cause ofaction against it for the consequences ofthat discharge
decision.23O

Obviously, it follows from this decision, that if the third party payor had insisted

upon following a course of treatment contrary to the patient's interests and Medical

judgmentt then their liability would be exposed. The Court notes that the treating

physician was in a better position than the Medical consultant ofMedi-Cal to assess the

Medical requirements of the patient. If: however, the third party payor had chosen to

follow the Medical advice of their own consultant then the Court would then be left with

having to detennine which course oftreatment met the standard ofe&re.

iii) Concillsion

The above review oflegal challenges demonstrates that the courts will entertain

legal actions and have found that health care is a matter of importance. However, they

%30Ibid~ pp. 670-671.
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are reluctant to intervene in matters ofpublic policy. Where an elected govemment bas

implemented a policy that affects the delivery of health care to a region or group of

peoplet the courts will defer to the elected representatives and their decisionst so long as

the decisions can be justified in a Cree and democratic society. In this way the court are

utilizing the principles ofutility for it would appear that they believe that it is preferable

that more sbare in the benefits of a health care system that delivers services broadly as

opposed to comprehensively for a select group or individual.

Cases which do go to court will continue to be determined on their own particular

facts. Precidents will be arguedt but the courts will continue to view each case on its

merits and willlikely either deeline to intervene or rule that the decision reached was

within the bounds of the decision maker and appropriate given the faets. In the end the

. patient May receive the treatment sought, not because of the courts' interventiont but

because of publicity and political action. An example of this occurred in Britian in the

late 19805.

The British Medical Journal reported in 1987 two cases in which frustrated

patients took the National Health Service to court as a result ofa denial of treatlnent and

an inordinate wait for surgery.231 Within a span of several weeks two families took the

same bealth authority to court seeking an order for Medical care. One case involved a 6

week old baby with a bole in its heart who had had its operation scheduled and cancelled

S tîmes. On the day bis case was scheduled to be heard by the Court of Appeal he

received his operation. Two weeks earlier a blind diabetic with end-stage renal failuret

who had been refused dialysis and was publicly preparing to proceed to court, was given

the treatment when the Health Minister suddenly made !2S0t OOO available ta the renal

units in the area. As the article states:

Publicity combined with the threat of legal action and pressure &am
members ofparliament rather than a court ruling got those paatients the
treatment they sought. But docs the Court ofAppeal's ruling in the Barber

nlCIare Dyer. "Going ta lawto getireallllent" Britis" MedicalJOIIf1IlI/ 1987;295:1554.
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case close this route to other patients who suffer delays in or even denial
oftreatment?m

In the Barber case (the one involving the 6 week old baby) the Court ofAppeal

stated that could review National Health Service decisions, but emphasized that it would

do so only in exceptional circumstances. The court would only intervene where the

health care authority's discretion bas been exercised unreasonably and even then the court

still bas a discretion not to become involved.m It would be my opinion that the media

coverage afforded these two cases, particularly the dialysis refusai, rendered the court's

involvment moot.

The conclusion to be drawn from this analysis is that litigants are more likely to

achieve results from an effective use of political and public pressure on health care

officials and decision-makers than a sometimes lengthy, cosdy court challenge. The

court challenge may eventually be successful, ifnot for that litigant, then for subsequent

parties who built upon the judicial reasoning. But in the interium it aftirms the adage that

the law does not lead but often follows society's wishes.
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PART V - CONCLUSIONS

Canada's health care system bas evolved with tîme. From the Hosptiallnsurance

and Diagnostic Services Act to the Canada Health Act, the system bas been required to

respond to the demands of its principal component parts: the health care professions, the

consumers, and the politicians. In addition, Canadian society and world trends in fields

other than Medicine and bealth care have influenced the direction the response has taken.

Today the Canadian health care system is again on the precipice ofchange. The demands

offiscal responsibility and a belief in market economies, in conjunction with a decline in

the role ofgovemment, has heralded this change.

The Canada Health Act has directed the health care system since 1984. Canadian

society in the late 1990's is Dot the same society as it was in 1984. Certain beliefs and

principals remain, but the roles ofgovemment and the individual have been transformed.

The preamble to the Canada Health Act should remain the touchstone of the

health care system in providing: "...that continued access to quality health care without

financial or other ba"iers will be critical to maintaining and improving the health and

well-being of Canadians". Similarly, there should remain essential criteria that will

ensure that all Canadians will receive quality health care. The challenge will be to

achieve these ends within the current societal paradigm.

As the National Forum on Health mused, ifthe Canadianhealth care system were

being built today they would construct a system that was different thm the one currendy

in place.234 The difference would not be in philosophy, but in delivery. The ftmdamental

principles would retDain, but the system would be less focused on doctors and hospitals

and more on community-based services. They would a1so focus on broader issues of

health, in other words, prevention rather than treatment. It is these elements that a

modified Canadïan health care system should focus upon. This is in keeping with the

ntsec supra•• pp. 61-66.
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World Health Organization's definition of health, which states: "Bealth ia a atale of

complete physical, mental and social we"-heing, and not merely the absence ofdisease

or injury,ilJ5

The current systemes focus is on the absence ofdisease and the use ofhealth care

professiooals, principally physicians as the primary players, and infrastructures sucb as

hospitals as the primary means oftreating disease. Ifthe focus ofthe system were to look

to ameliorate the underlying socioeconomic factors that influence disease and the disease

state, then health care policy would be correspondingly changed. Four factors whicb

were set out in the third section would take 00 new importance.236 The four factors Were:

i) the oumber ofhea1th care providers which are necessary;
ii) what they should be paid for and how they should be paid;
;ii) which infrastructures are necessary and which are not; and,
iv) how their systems can be reorganized to provide the financing delivery

and allocation ofresources more efticiently and effectively.

By what method would any change in the system be achieved? The section 00

legal considerations demonstrated that the courts are very reluctant to become involved in

health care issues. They appear to understand not ooly the importance ofthe issues to the

parties, but also the broader social and palicy implications ofthe decisions. Establishing

an ethical right ta health care only creates a moral obligation which can be used in an

argument for a legal right. If a legal right to health care were established, it would

impose an obligation to deliver commensurate with the wording of the right. It is

relatively easy to argue and justify that there exists a morallethical right to hea1th care.

The difticulty rests with transforming this to a legal right with ail the accompanying

implications.

The Canadian Bar Association Task Force on health care reform suggested a

pragmatic and principled combination ofa recognition of a right ta health care together

235Sce supra.. pp. 19 - 21 wheœin "Real." is clefiaed.
DiSee supra.., p. 41.
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with an acknowledgement of the realities of the provision of health care. Their

articulation is worth repeating:

Ideally, the right to health eare should be defined not just by a list of
services, nor by an idealistic statement of a right, circumscnüed by
budgetary realities. A more desirable approach might be a pragmatie and
principled eombination ofthe two. It would begin with the articulation of
a right to health care, including a clear commitment to the important
principles underlying this right, such as the right to informed consent, ta
respect for individual autonomy, ta equal aeeess to health care, regardless
of region or socioeconomic class. Next, it would set out the criteria to be
used in detennining which services must be provided by the state. These
criteria might combine a consideration of clinical practice standards,
assessment of outcomes effectiveness, economie constraints and ethical
priority-setting.m

Considerations ofalternative systems often focus on the delivery and allocation of

resources white leaving the third basic component, financing, to be detennined. A

complete modification will take into account all three: tinancing, delivery and a use of

resources. As indicated earlier in this conclusion, the principles of the Canada Hea/th

Act have directed Canadian health care policy since 1984. The five comerstones orthe

Act: public administration, comprehensiveness, universa1ity, portablity, and aceessibility,

aU should remain. The most important element should be the equality ofoPPOrtunity ta

aceess the system. How this will be achieved in a system that is likely to be altered is an

important consideration.

The use ofmanaged care and an integrated health delivery system appears to be

the trend which the provincial govemments are taking. In addition, they are attempting to

decentralize the decision-making process. In giving local authorities sorne say in the

decision-making process they are trying to give accountability to the consumers ofhealth

care. They should also expand the role the providers ofhealth services bave traditionally

followed. If the roeus should be on an expanded definition ofhealth (the WHO model),

then the provision of health care sbould shift from physicians to other health care

providers. Doctors and their associations are extremely reluctant to devolve their

237Canadian BarAssociation. supra.t DOte SIlp. 42 and see SlIp"'. pap 38.
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authority as the gatekeepers of the system and the provider of traditional Medical care.

They also would appear to wish to maintain their income levels. How to devolve their

power and authority will be a challenge similar to that ofaltering delivery. However the

challenges are intertwined. This is where ethics cm be used to ensure that Medical

services are provided to ail in accordance with need.

The tinancing of any alternative will be the key. If a health care system were

essentially expanded to encompass the broader definition ofbealth, then there would be a

corresponding increase in the cost of the system. How could a fiscally responsible

govemment justify increasing the scope of healtb care and its budget? By recognizing

that improving the physical, mental and social well.being of the citizens will result in

long term benefits for al1, these incte8Ses can be justified. In addition, it would likely be

that much of the expenditures for an expanded health care policy would be shifted from

other govemment agencies or departments.

These are bold statements, but they must be considered if Canadians are to

maintain a system that is respected and responsive.
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